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COURT  RULES. 


COURT  OF  APPEALS  OP  KENTUCKY.* 


TAX  ON  APPEALS. 

Coonsel,  in  writing  briefs,  are  requested  by 
the  court  to  write  only  on  one  side  of  the 
paper. 

The  tax  on  appeals  is  two  dollars,  and  In 
all  cases  mnst  be  paid  to  the  cleric  of  the 
Court  of  Appeals  before  the  cases  will  be 
ffled. 

Amended  Uaich  16,  1900. 


ADDITIONAL  RULB. 

XXXII.— It  is  ordered  tbat  all  opinions  of 
this  court  hereafter  are  selected  for  ofBcial 
publication,  except  such  as  are  by  a  vote  of 
the  court,  or  if  a  dlrlsion,  determined  to  be 
of  not  sufficient  importance  for  such  publi- 
cation. 

Adopted  Sept.  25,  1908. 


*For  mles  as  previoasly  adopted,  see  92  S.W.  Iz;  112  S.  W.  t. 
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HUFrMAN  et  al.  t.  HUFFMAN. 
(Supreme  Court  of  Missouri.     March  9,  1909.) 

1.  Deeds  (S  211*)— Coupetency  of  Gbantob 
—Evidence. 

EvideDce  held  to  justify  a  finding  tliat  a 
grantor  possessed  sufficient  mental  capacity  to 
execute  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  638-640;   Dec.  Dig.  {  211.*] 

2.  Apfeai,  and  Ebkob  ({  1009*)— Findings  ov 

CHANCEIXOB — CONCXUSIVENESS. 

The  findings  of  the  chanceilor  on  conflicting 
testimony  of  witnesses  appearing  before  him 
will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3972 ;  Dec.  Dig.  i  1000.*] 

3.  Deeds  (|  196*)— UNDtrE  iNFLtTENOE— Con- 
noENTEAL  Relations— BuBDEN  of  Pboof. 

Such  a  fiduciary  relation  between  parent 
and  child  as  casts  on  the  child  the  burden  of 
proving  that  a  conveyance  to  him  from  the  par- 
ent was  of  the  free  will  of  the  parent  does  not 
arise  merely  from  the  fact  that  an  aged  and 
infirm  parent  is  under  the  ministering  care  of  a 
son  who  attends  to  the  business  of  the  parent  as 
to  the  renting  of  his  farm  and  negotiating  a 
loan. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  589 ;   Dec  Dig.  |  196.*] 

4.  Deeds  (|  211*)— Undue  Influence— Evi- 
dence—Sufficiency. 

ESvidence  held  to  justify  a  finding  that  a 
deed  by  a  parent  to  a  child  was  not  procured 
by  undue  influence,  though  it  be  assumed  that  a 
confidential  relation  existed  between  them  so 
as  to  cast  on  the  son  the  burden  of  proving  that 
the  deed  was  of  the  free  will  of  the  parent 

[E!d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  8t  641,  612 ;  Dec.  Dig.  §  211.*] 

Woodson,  J.,  dissenting. 

In  Banc  Appeal  from  Circuit  Court, 
Monroe  County;  David  H.  Eby,  Judge. 

Action  by  Bebecca  Huffman  and  others 
against  WUllam  T.  Huffman.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

The  following  is  the  opinion  delivered  by 
VALLiANT,  J.  (with  whom  LAMM  and 
GRATES,  JJ.,  concurred).  In  division  No.  1: 

"Rebecca  Huffman,  who  has  died  since 
this  appeal  has  been  pending,  and  whose  ez- 
'cutor  has  been  made  a  party  herein,  was  the 
widow,  and  the  other  parties,  plaintiffs  and 
the  defendant,  are  the  children  and  heirs  at 
law  of  Jacob  F.  Huffman,  deceased,  who  died 


intestate  February  29, 1904.  Six  days  before 
his  death  he  executed  a  deed  conveying  to 
his  son  William  T.,  the  defendant,  120  acres 
of  land.  The  aim  of  this  suit  is  to  set  aside 
that  deed,  on  the  alleged  grounds  that  the 
intestate  was  not  of  sufficient  mental  capac- 
ity to  make  it,  and  that  defendant  exerted 
undue  influence  over  him.  The  trial  resulted 
in  a  finding  and  judgment  for  the  defendant, 
and  the  plaintiffs  appealed. 

"The  evidence  for  the  plaintiffs  established 
the  fact  that  the  Intestate,  then  an  old  man 
of  74  years,  and  his  wife,  Rebecca,  69,  in 
September,  1903,  moved  from  his  farm,  on 
which  he  had  before  been  living,  to  the  home 
of  defendant,  which  was  another  farm,  and 
he  lived  there,  in  his  son's  home,  until  he 
died;  that  is,  from  some  day  not  specified, 
in  September,  1903,  to  February  23,  1904. 
Both  these  farms  belonged  to  him;  that  Is, 
the  title  to  both  was  in  him.  For  two  or 
three  years  he  had  been  In  very  bad  health. 
According  to  the  widow's  testimony,  he  had 
asthma,  rheumatism,  heart  trouble,  kidney 
trouble,  and  other  bodily  infirmities.  He  re- 
quired great  care  and  tender  treatment,  and 
these  he  received  at  her  hands.  Questioned 
as  to  his  mental  condition  on  the  day  the 
deed  was  executed,  she  said,  'It  was  very  un- 
balanced, his  mind  was,  his  condition  in 
every  way.'  Again  she  said:  'His  mental 
condition  was  bad.  ♦  ♦  *  He  could  not 
remember  anything  scarcely  at  all.  He 
never  said  anything;  he  never  talked  any 
that  day.  If  I  asked  him  anything,  he  would 
not  answer.  All  be  wanted  was  a  little  milk.' 
Dr.  McMurry,  the  physician  who  attended 
him,  and  saw  him  on  the  26th  of  February, 
which  was  three  days  after  the  execution  of 
the  deed,  and  three  days  before  his  death, 
a  witness  for  plaintiffs,  described  his  phys- 
ical condition  as  very  bad — much  as  Mrs. 
Huffman  had  described  It.  He  was  then 
asked  to  say  'as  to  his  mental  condition,  aa 
to  whether  or  not  in  your  opinion  he  was 
able  to  make  contracts  and  transact  ordinary 
business?  A.  He  would  only  talk  when  I 
talked  to  him,  and  then  give  me  very  short 
answers.  He  seemed  to  understand  what  I 
said  to  him,  and  I  understood  what  he  said. 
His  answers  were  simply  "Yes"  or  "No,"  or 
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"Feeling  very  bad"  Is  about  the  extent  of 
what  he  said.  Q.  Ton  have  .not  answered 
my  qnestlon.  I  asked  you  whether  or  not, 
In  your  opinion  as  a  physician,  whether  he 
was  mentally  able  to  make  contracts  and 
carry  on  ordinary  business?  A.  Well  he  was 
in  no  shape  for  a  general  line  of  business. 
He  was  sufficiently  rational  to  appreciate 
what  I  said  and  give  me  a  rational  answer; 
but,  to  Judge  of  the  degree  and  strength  and 
liability,  I  could  not  draw  a  line  there  hard- 
ly.* That  Is  the  substance  of  the  plaintlfCs' 
testimony  on  the  point  of  mental  incapacity. 
"On  the  subject  of  undue  influence  the 
plaintiffs'  testimony  tended  to  show  that 
after  the  old  man  moved  to  defendant's 
home,  the  latter  attended  to  the  renting  of 
his  farm  for  him,  and  attended  to  negotiat- 
ing some  real  estate  loans  for  him.  That  on 
the  day  before  the  deed  was  executed  defend- 
ant went  to  Paris,  the  county  seat,  and  em- 
ployed an  attorney,  who  was  also  a  notary 
public,  to  come  out  to  the  farm  and  write 
the  deed  and  take  the  acknowledgment  He 
insisted  that  the  lawyer  come  the  next  after- 
noon, and  the  lawyer  went  as  he  agreed  to 
do,  arriving  rather  late  in  the  afternoon  be- 
cause of  obstructions  in  the  road  caused  by 
rain-flooded  creeks.  That  when  the  lawyer 
arrived,  defendant  met  him  at  the  fence,  and 
conducted  him  into  the  house  and  to  the  door 
of  the  room  where  the  old  man  and' Mrs. 
Huffman  were,  and  announced  to  them  that 
Mr.  Rodes  (the  attorney)  had  arrived.  That 
Mrs.  Huffman  had  not  been  Informed  that 
the  attorney  was  expected  or  what  his  busi- 
ness was.  Her  account  of  the  meeting  and 
what  occurred  is  substantially  as  follows: 
Mr.  Rodes  stated  that  he  bad  been  requested 
by  William  (the  defendant)  to  come  out 
there;  and  he  requested  to  have  William 
called  Into  the  room,  which  was  done. 
When  William  came,  Rodes  said  he  was 
ready  for  Information  as  to  the  lines  of  the 
120  acres,  and  he  and  William  went  out  on 
the  porch,  and  there  William  showed  him 
how  the  lines  were.  Then  they  came  back 
into  the  room.  The  paper  that  Rodes  had 
prepared  became  blurred  with  water,  and  he 
had  to  write  another.  After  it  was  written, 
he  read  It  to  William,  and  asked  him  if  It 
was  right,  and  William  said  It  was.  Rodes 
said,  'Mrs.  Huffman,  you  must  sign  It,'  but 
she  said  she  would  not,  because  they  had  not 
given  her  any  of  the  Improvements,  and  she 
would  not  sign  It  until  Ed.  Huffman  was  pro- 
vided for.  Then  there  was  some  wrangling. 
In  which  she  told  them  that  her  husband 
was  not  competent  to  make  a  deed.  She 
said:  'Well,  we  fussed  a  while,  and  I  looked 
at  my  husband.  He  looked  so  poor  and  bad, 
and  he  was  sitting  there  not  heating  or  see- 
ing anything  at  all,  I  Just  thought  not  to 
have  any  trouble  I  will  sign  it'  She  also 
said  the  deed  was  not  read  to  her  or  her  hus- 
band. She  did  not  see  the  deed  in  her 
husband's  hands  at  all,  and  did  not  think  he 


delivered  it  to  William.  Plaintiffs'  testimony 
also  tended  to  show  that  this  120  acres  was 
the  only  land  the  old  man  owned  that  was 
not  Incumbered,  and  that  It  was  worth  $600 
to  $1,000  more  than  the  other  120  acres. 

"On  the  part  of  the  defendant  the  testi- 
mony was  to  the  following  effect:  Neij^bors 
and  acquaintances  testified  that  they  called 
on  the  old  man,  and  he  recognized  them  auA 
talked  with  them  rationally.  He  complained 
of  his  physical  Infirmities,  and  said  he  was 
suffering,  but  they  testified  that  they  saw  no 
impairment  of  his  mental  faculties.  The 
family  had  come  to  Missouri  from  Illinois, 
and  this  240-acre  farm,  120  acres  of  which 
were  covered  by  this  deed,  was  purchased 
with  the  proceeds  of  the  sale  of  their  farm 
In  Illinois,  in  which  the  defendant  had  an 
Interest.  The  old  man  had,  at  several  times 
in  past  years,  been  heard  to  say  that  half 
the  farm  belonged  to  William,  and  he  re- 
fused to  put  this  120-acreB  tract  Into  a  mort- 
gage he  Was  giving  for  money  he  was  then 
borrowing,  because  he  said  it  rightfully  be- 
longed to  William,  and  when  on  one  such 
occasion  It  was  suggested  to  him  by  the 
bank  cashier  in  the  course  of  the  transaction 
that  If  It  belonged  to  William,  he  ought  to 
give  William  a  deed  to  It,  be  said  It  was  un- 
necessary because  all  the  family  understood 
It  The  120  acres  In  question  were  not  more 
valuable  than  the  remaining  120,  except  It 
contained  more  improvements,  which  were 
not  very  valuable. 

"The  testimony  of  Mr.  Rodes  was  that  he 
was  employed  by  William  to  go  out  to  the 
farm  and  write  the  deed  and  take  the  ac- 
knowledgments, and  that  William  paid  him 
for  the  woi^  after  it  was  done.  As  to  what 
occurred  after  he  arrived  at  the  farm,  he 
said.  In  substance,  that  when  he  entered  the 
room  he  was  cold,  and  he  first  warmed  him- 
self by  the  stove;  then  turned  to  Mr.  Huff- 
man, and  said,  'It  is  growing  late,  and  we 
had  better  get  about  that  business.'  'I  asked 
him,  "What  land  Is  It  you  want  to  deed  to 
William?"  He  says,  "I  want  you  to  deed  all 
of  this  land  that  is  unincumbered  to  Wil- 
liam."' Witness  then  prepared  the  deed, 
filling  In  the  names,  and  when  he  got  down 
to  stating  the  consideration  he  asked,  'Mr. 
Huffman,  what  consideration  do  you  want 
put  In  this  deed?'  He  said,  '$40,  Just  what 
the  land  cost,'  referring  to  the  cost  price 
years  ago.  William  was  not  In  the  room  at 
that  time,  only  Mr.  and  Mrs.  Huffman  and 
the  attorney.  Mrs.  Huffman  made  objection 
to  signing  the  deed,  because  she  said  there 
was  some  mistake  In  the  lines  that  gave 
William  the  house.  Then  she  called  Wil- 
liam Into  the  room.  He  pointed  out  the  lines 
(It  does  not  appear  from  the  evidence  from 
what  document  the  pointing  out  was  done, 
but  presumably  from  a  map).  Then  William 
went  out  of  the  room  again,  and  then  Mrs. 
Huffman  said  some  provision  should  be  made 
for  Eddie,   because  of   some  improvement 
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Sidle  had  pnt  on  the  Illlnol*  farm.  Bodes 
■aid  he  knew^  nothing  about  that  Then  Mrs. 
Hnflman  called  William  Into  the  room  again, 
and  requested  that  he  remain  there.  Then 
she  and  William  discussed  her  proposal  to 
make  prorlslon  for  Eddie.  William  contend- 
ed that  the  alleged  improvement  made  by 
Eddie  was  of  no  value.  The  old  man  In- 
terrupted the  discussion,  saying,  'Ekldie  has 
forfeited  any  right  he  had  there  by  leaving 
and  going  to  California.'  The  discussion  led 
to  no  agreement  At  Its  dose  the  attorney 
asked  Mrs.  Huffman  if  she  was  then  willing 
to  sign  the  deed.  She  said,  'Mr.  Bodes,  It 
Isn't  legal;  my  husband  isn't  able  to  make 
a  deed.'  Mr.  Bodes  then  tomed  to  Mr.  Huff- 
man, and  said,  'Q.  Do  yon  know  who  I  am? 
A.  Yes;  Friend  Bodes.  Q.  Do  you  know 
what  I  came  out  here  for?  A.  Xes.  Q.  What 
was  It?  A.  To  make  a  deed  to  William.  Q. 
Do  yon  want  that  need  made?  A.  I  do.  Q. 
Do  you  remember  a  conversation  you  bad  with 
me  in  my  office  In  the  fall  of  1900,  in  which 
you  told  me  that  William  T.  Huffman  owned 
a  half  Interest  In  this  prairie  farm?  A.  I  do. 
Q.  Do  yon  recaU  that  yon  stated  that  yon  ex- 
pected to  make  bim  a  deed?  A.  I  do.  Q. 
Is  it  your  wish  that  the  deed  now  be  made? 
A.  It  Is.'  Mr.  Bodes  then  turned  to  Mrs. 
Huffman,  and  said,  'Mr.  Huffman  is  entirely 
rational  and  competent;  luiows  what  he  is 
doing.  Are  you  willing  to  sign  the  deed,  and 
she  answered,  "yes." '  Then  the  deed  was 
signed,  Mr.  Huffman  saying  he  was  not  able 
to  write.  He  touched  the  pen  as  Mr.  Bodes 
made  his  mark,  and  Mrs.  Huffman  signed, 
and  they  both  acknowledged  It  Then  it  was 
handed  to  Mr.  Huffman,  and  he  handed  It 
to  William. 

"Mrs.  Huffman  testified  that  her  husband 
was  forgetful;  that  his  physical  sufferings 
rendned  him  helpless,  and  in  her  opinion  he 
was  not  capable  of  making  a  deed.  Dr.  Mc- 
Mnrry,  who  knew  and  weU  understood  his 
physical  condition,  his  general  breaking 
down,  speaking  of  bis  mental  condition, 
wonld  venture  no  farther  than  to  say  that 
'be  was  in  no  shape  for  a  general  line  of 
business.  He  was  sufficiently  rational  to 
appreciate  what  I  said,  and  give  me  a  ra- 
tional answer;  but  to  jndge  of  the  degree 
and  strength  and  liability,  I  could  not  draw 
a  line  there  hardly.'  The  testimony  of  de- 
fendant's witnesses  showed  that  he  was  of 
as  sound  mind  as  could  be  expected  of  a 
man  of  his  age  and  physical  infirmities.  He 
liad  passed  his  allotted  three  score  years 
and  ten,  and  by  reason  of  bis  strength  he 
had  gone  beyond  tliat  age,  yet  in  the  lan- 
guage of  the  Psalmist  his  'strength  was  la- 
bor and  sorrow.' 

"We  do  not  mean  to  say  that  there  was  no 
evidence  to  support  the  plaintiffs'  claim.  The 
evidence  was  confilctlng,  but  the  chancellor 
who  tried  the  case  had  a  better  opportunity 
than  we  have  to  Judge  of  the  reliance  tliat 
ought  to  IM  placed  In  the  testimony  of  each 


witness.  He  had  the  witnesses  before  him; 
he  heard  them  and  saw  them,  under  examina- 
tion and  cross-examination,  and  it  Is  the  ex- 
perience of  all  triers  of  the  fact  that  tb/t  per- 
sonal appearance  and  manner  of  the  wit- 
nesses have  much  influence,  and  rightly  so,  In 
weighing  the  evidence  and  reaching  a  ver- 
dict It  is  our  duty,  under  such  circumstan- 
ces, to  defer  to  the  findings  of  the  trial  judge, 
and  so  we  do  In  this  case. 

"On  the  charge  of  undue  Influence  there 
was  no  evidence,  but  the  plaintiffs  rely  on 
what  they  consider  was  tlie  fiduciary  relation 
existing  between  father  and  son,  which  they 
contend  threw  the  burden  of  proof  on  the 
son.  The  only  evidence  for  plaintiffs  on  that 
point  was  that  the  old  father  and  mother, 
when  the  former  had  become  so  helpless,  by 
reason  of  his  physical  infirmities,  that  his 
evety  want  bad  to  be  attended  to  by  his  wife, 
moved  to  their  son's  home.  What  the  pur- 
pose was,  or  at  whose  instance  or  request 
this  move  was  made,  we  have  only  to  sur- 
mise. Giving  the  strongest  Inference  in  favor 
of  the  plaintiffs,  we  may  surmise  that  it  was 
on  the  invitation  of  the  son ;  and,  if  so,  then, 
in  the  at>8ence  of  any  evidence  tending  to 
show  a  sinister  motive,  it  was  to  his  credit 
After  the  father  had  moved  to  the  son's  home 
the  son  attended  to  the  renting  of  his  farm 
for  him,  and  to  the  negotiating  of  a  real  es- 
tate loan.  That  is  all  he  did  in  the  way  of 
attending  to  his  business  until  we  come  to  the 
transaction  which  is  the  subject  of  this  suit 
It  is  but  natural  to  presume  that  the  son  or 
his  wife,  or  both,  ministered  to  the  wants 
and  comfort  of  his  father  and  mother  while 
they  were  under  his  roof;  that  they  at  least 
relieved  the  mother  of  household  duties  that 
would  liave  burdened  her  if  she  was  living 
alone  with  her  husband.  The  mother,  who 
was  hostile  to  this  defendant  in  relation  to 
this  deed,  gave  no  hint  of  any  conduct  on  his 
part  that  could  be  construed  as  imposing  his 
influence  on  the  old  man. 

"In  the  brief  of  the  learned  counsel  are 
cited  many  cases  in  this  court  in  which  It 
has  been  held  that  the  circumstances  in  those 
cases  created  a  fiduciary  relation,  and  cast 
the  burden  on  him  who  claimed  nnder  the  In- 
strument in  question  to  show  that  it  was  the 
fair  and  the  free  will  of  the  maker.  There 
is  no  disputing  that  proposition.  But  It  is 
not  every  case  in  which  an  aged,  sick,  and 
infirm  parent  who  Is  under  the  ministertng 
care  of  a  son  or  daughter,  that  raises  such  a 
presumption  of  undue  Influence  as  would 
justify  the  setting  aside  of  a  deed  or  will  in 
the  child's  favor.  Bonsai  v.  Bandall,  192 
Mo.  527,  91  8.  W.  475,  111  Am.  St  Bep.  628. 
The  old  father  in  the  case  at  bar  could  not 
attend  to  the  renting  of  his  farm  or  negotiat- 
ing the  loan.  What  then,  more  natural  than 
that  he  should  ask  the  son,  in  whose  home 
he  was  living,  to  attend  to  those  things  for 
him?  The  mother  testified  that  she  had 
heard  nothing  of  the  contemplation  of  mak- 
ing this  deed  until  the  arrival  of  the  attor- 


Digitized  by 


Google 


U7  SOUTHWESTERN  BBPOBTBB. 


(U(k 


ney.  Why  ehe  waa  not  Informed  of  It,  if  in 
fact  she  was  not,  we  do  not  know.  If  it  was 
intentionally  kept  a  secret  from  ber  it  would 
be  a  Buaplcloos  circumstance;  but  she  might 
have  been  mistaken  about  tliat  fact,  or  have 
forgotten  it,  because  she  herself  was  old  and 
care-worn.  The  defendant  could  not  explain, 
because,  one  party  to  the  contract  In  question 
being  dead,  the  other  was  incompetent  as  a 
witness.  What  passed  between  the  father 
and  the  son  that  led  to  the  son's  going  to 
town  and  employing  the  lawyer  to  write  the 
deed  we  do  not  know,  bnt  we  do  know  from 
the  very  satisfactory  testimony  of  Mr. 
Bodes,  whose  testimony  bears  on  Its  face  the 
character  of  candor  and  intelligence,  that  Mr. 
Huffman  was  not  surprised  by  the  coming  of 
the  lawyer.  He  was  expecting  him,  and 
Icnew  what  he  came  for.  When  Mrs.  Huff- 
man expressed  her  opinion  that  her  husband 
did  not  know  what  he  was  about  to  do,  Mr. 
Bodes  asked  him  questions  in  her  presence 
on  that  subject,  and  received  answers  that 
not  only  satisfied  him,  but  seemingly  satisfied 
Mrs.  Huffman  also,  because  she  then  signed 
the  deed.  Whether  it  was  the  father  who, 
realizing  that  his  days  were  coming  to  a 
close,  proposed  to  the  son  to  go  to  the  county 
seat  and  engage  a  lawyer  to  come  out  to  the 
farm  for  this  purpose,  or  the  son  proposed 
it  to  the  father,  we  have  no  means  of  know- 
ing because,  if  the  mother  did  not  know,  the 
only  living  person  who  did  know  was  the  son, 
who  was  incompetent  to  testify,  and  there- 
fore. In  the  absence  of  evidence,  the  only 
ground  for  plaintiff's  contention  is  that  a 
presumption  arises  in  their  favor  on  account 
of  the  supposed  fiduciary  relation  casting  the 
burden  of  proof  on  the  defendant  If  the 
burden  of  proof  was  on  the  defendant,  the 
thing  for  him  to  prove  was  that  the  deed  was 
an  honest  and  fair  transaction,  and  that  it 
expressed  the  free  will  of  the  grantor.  If 
that  burden  was  on  him,  he  has  discharged 
it  He  has  shown  that  it  was  executed  un- 
der circumstances  free  from  suspicion,  and 
has  also  shown  by  several  witnesses,  rep- 
utable and  Intelligent,  that  the  father,  sev- 
eral years  before  this  transaction,  said  that 
one-half  this  land  belonged  to  William;  that 
It  was  purchased  to  that  extent  with  the  pro- 
ceeds of  William's  interest  In  the  Jlllnois 
farm.  We  conclude,  therefore,  that  the  mak- 
ing of  the  deed  was  but  a  delayed  act  of  jus- 
tice. So  the  chancellor  thought  and  so  we 
think. 
"The  judgment  Is  affirmed." 

James  L.  Boyd,  for  appellants.  J.  H.  White- 
cotton  and  T.  T.  Bodes,  for  respondent 

VALLIANT,  C  J.  The  foregoing  opinion, 
delivered,  by  me  in  division  No.  1,  Is  adopted 
as  the  opinion  of  the  court  in  bana  All 
concur,  except  WOODSON,  J,  who  files  a 
dissenting  opinion. 

WOODSON,  J.  (dissenting.  I  am  unable 
to  lend  my  concurrence  to  the  conclusions 


reached  by  the  majority  opinion  delivered  in 
this  case,  for  the  reason  that  I  believe  my 
Brethren  have  overlooked  some  of  the  most 
important  testimony,  and  have  failed  to  give 
proper  weight  to  the  entire  evidence  as  dis- 
closed by  the  record.  The  evidraioe  bearing 
upon  the  mental  and  physical  condition  ot 
the  grantor,  Jacob  F.  Huffman,  at  the  tima 
of  the  execution  of  the  deed  is  a>  follows : 

Rebecca  Huffman,  the  widow  of  tbe  gran- 
tor, Jacob  F.  Huffman,  and  the  mother  of  de- 
fendant, W.  T.  Huffman,  testified  on  behalf 
of  plaintiff  as  follows: 

"Q.  How  old  are  yon,  Mrs.  Huffman?  A. 
I  am  69.  Q.  When  did  yonr  husband  die?  A. 
He  died  the  29th  day  of  February.  1904.  Q. 
How  old  was  Jacob  F.  Huffman  at  the  time 
of  his  death?  A.  I  think  he  was  74.  Q.  Mr& 
Huffman,  you  may  state  to  the  court  what 
the  condition  of  Jacob  F.  Huffman's  health 
had  been  for  2  or  3  years  prior  to  the  time  of 
his  death.  A.  He  was  very  poorly  with  rheu- 
matism. Q.  Describe  to  the  court,  if  you 
can,  ills  condition.  A.  He  was  almost  help- 
less; his  hands  were  cramped,  drawn  up  with 
it ;  his  right  eye  was  out ;  he  had  been  para- 
lyzed. Q.  When  was  he  paralyzed?  A.  '58; 
he  kept  growing  worse.  Q.  Mrs.  Huffman, 
after  you  moved  from  your  farm  here,  in  Sep- 
tember, the  Dye  farm  to  the  farm  W.  T. 
Huffman  lived  on,  what  was  the  condition  of 
his  health?  A.  Very  poorly,  suffering  every- 
thing; he  had  asthma,  heart  trouble,  rheuma- 
tism, and  was  growing  bad  every  day.  Q.  I 
will  ask  you,  Mrs.  Huffman,  who  attended  to 
his  business,  If  any  one,  after  you  moved  from 
the  Dye  farm  out  to  W.  T.  Huffman's?  A. 
Wm.  T.  Huffman.  Q.  That  is  the  defendant 
in  this  cause?  A.  Yes,  sir.  Q.  Mrs.  Huff- 
man, do  you  remember  the  occasion  when 
this  deed  was  made  from  your  husband  and 
yourself  to  Wm.  T.  Huffman — the  deed  in  re- 
gard to  the  land  In  controversy — ^you  remem- 
ber the  occasion  of  it?  A.  Yes,  sir.  Q.  Do 
you  remember  the  day  when  it  was  made?  A. 
23d  day  of  February,  1904.  Q.  You  may  state 
when  you  first  ascertained  or  had  any  knowl- 
edge or  Information  that  there  was  to  be  a 
deed  made  and  executed.  A.  I  knew  it  when 
Wm.  Huffman  came  to  the  door  that  after- 
noon, 23d  day  of  February,  and  drew  the  door 
open,  and  said,  'Mr.  Bodes  has  come.'  I  did 
not  know  then  what  he  had  come  for.  He 
came  in.  I  invited  him  in.  He  asked  'how 
the  old  gentleman  was.'  I  told  him  very 
poorly — he  was  blind  in  both  eyes.  Q.  How 
long  had  he  been  blind?  A.  About  two  weeks 
he  had  been  blind,  I  think.  Q.  Now,  what 
was  his  physical  condition  at  that  time?  A. 
He  was  cold,  his  limbs  were;  he  was  very 
sick,  could  not  eat ;  could  not  hold  nothing  In 
his  hands  to  eat.  I  fed  him;  I  waited  on 
him  in  his  weak  condition.  Q.  Where  was 
he  when  Mr.  Bodes  came  in  there,  Mrs.  Huff- 
man? A.  Propped  up  in  his  chair.  Q.  Why 
was  he  propped  up  in  his  chair?  A.  He  was 
not  able  to  sit  up,  not  able  to  walk  across  the 
floor,  nor  move  his  feet    HIa  hands  were  aU 
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drawn  and  cramped  up,  be  conld  not  hold  a 
spoon  to  feed  himself.  I  fed  him  like  a  baby. 
Q.  You  may  describe  bis  condition  mentally 
when  Mr.  Bodes  came.  A.  It  was  very  un- 
balanced, his  mind  was;  bla  condition  in 
every  way.  Q.  Jnst  describe  now,  Mrs.  Huff- 
man, bis  condition  there,  bodily,  physically, 
his  bodily  condition  when  Mr.  Rodes  came 
there.  A.  He  was  very  poorly.  Q.  Jnst  de- 
scribe it,  Mrs.  Huffman.  A.  I  can't;  it  would 
kill  me.  He  was  sick  and  weak;  could  not 
hardly  move.  I  waited  on  him  like  a  baby 
[witness  crying]. 

"By  Counsel  for  Plaintiffs:  You  wUI  have 
to  compose  yourself  before  you  can  testify  in 
the  case.  Q.  State  his  physical  condition? 
A.  Well,  he  was  sick ;  his  limbs  were  swollen 
and  cold  as  ice,  and  sore ;  he  could  not  see ; 
he  was  blind;  could  not  hear  you  speak  to 
him  scarcely ;  he  did  not  know  any  one  In  the 
room ;  he  would  forget  be  ate  bis  supper,  or 
breakfast,  or  dinner,  and  ask  who  I  was  when 
I  come  in  and  speak  to  him.  Q.  How  long 
bad  his  memory  been  in  this  condition?  A. 
About  two  weeks.  Q.  How  long  had  he  been 
blind?  A.  About  the  same,  two  weeks,  he 
could  not  see  out  of  one  eye,  and  the  other 
one — he  could  not  see  with  either.  He  was 
perfectly  blind.  Q.  How  long — you  spoke  of 
his  being  affected  with  asthma  awhile  ago — 
how  long  had  he  been  afflicted  with  asthma? 
k.  About  18  months.  Q.  You  may  describe 
his  condition  as  to  that  disease  to  the  court? 
A.  Well,  he  smothered ;  he  lost  bis  breath.  I 
would  smoke  with  the  asthma  cure.  Some- 
times I  would  smoke  two  hours  before  he  got 
any  relief.  Q.  Where  was  he  In  the  room 
when  Mr.  Rodes  came  there  that  day?  A. 
Sitting  In  front  of  the  stove  at  the  foot  of  my 
bed,  wrapped  up  in  quilts  and  blankets.  Q. 
State  to  the  court  why  he  was  setting  up,  if 
yon  know.  A.  He  could  not  lie  down,  he  could 
not  breath  when  I  laid  bim  down;  be  had 
heart  trouble,  kidney  trouble,  and  rheuma- 
tism and  asthma.  Q.  You  may  state  his  men- 
tal condition  that  day.  A.  His  mental  condition 
was  bad.  Q.  Just  state  the  facts  now,  and  de- 
scribe to  the  court  A.  He  conld  not  remember 
anything  scarcely  at  all.  He  never  said  any- 
thing ;  he  never  talked  any  that  day  at  all.  If 
I  asked  blm  anything,  he  would  not  answer. 
All  he  wanted  was  a  little  milk.  Q.  How  long 
had  he  been  in  this  condition — be  would  not 
talk  or  bave  anything  to  say?  A.  About  a 
we^  aa  well  as  I  remember.  Q.  Can  you  show 
the  court  the  posture  he  was  sitting  in  when 
Mr.  Rodes  came  into  the  room?  A.  Sitting  with 
ills  face  in  bis  hands  that  way  [indicating] ; 
bis  elbows  on  his  knees.  And  I  had  wrapped 
bim  up  and  placed  his  feet  on  a  chair  so  he 
could  rest  easy.  Q.  State  to  the  court  how 
long  he  remained  In  that  xx>sltion  after  Mr. 
Rodes  came  Into  the  room.  A.  I  laid  his  feet 
down  after  Mr.  Rodes  came  in,  and  put  them 
on  the  floor  on  a  cushion.  Q.  You  spoke  of 
his  limb  being  sore,  explain  that  to  the  court 
A  His  limb  was  sore,  very,  and  it  had  gotten 
terribly  offenalve  to  dress  it    I  had  Just  got- 


ten through  dressing  it  when  Mr.  Rodes  came, 
and  laid  blm  down,  but  he  bad  no  feeling  at 
all  in  bis  legs.  Q.  Now,  Mrs.  Huffman,  I  will 
get  you  to  state  Just  what  took  place  there  aft- 
er Mr.  Rodes  came  that  day,  between  Mr. 
Rodes  and  your  husband  and  Wm.  T.  Huffman 
and  yourself.  A.  As  far  as  Mr.  Huffman  was 
concerned  he  never  said  anything.  Q.  Mrs. 
Huffman,  who  do  you  refer  to?  A.  My  hus- 
band, Jacob  F.  Hoffman.  Q.  Well  you  may 
Just  state  what  took  place.  A.  Mr.  Rodes 
asked  me  when  he  came  in  'how  the  old 
gentleman  was.'  I  told  bim  very  bad ;  be  did 
not  have  anything  to  say.  He  said  'that  was 
bad.  I  will  shake  hands  with  the  old  gentle- 
man when  my  hands  become  warm.'  I  told 
him  he  could  not  shake  bands;  he  could  not 
grip  anything,  he  was  too  feeble.  Q.  Well,  go 
ahead  now.  A.  And  he  said,  "be  had  come 
out  there.  Mr.  Wm.  T.  Huffman  bad  request- 
ed him  to  come,  and  wanted  to  Imow  where 
he  was.'  I  told  bim  he  was  in  here  a  few 
minutes  ago;  he  went  out  somewhere  in  the 
yard,  and  he  asked  me  to  call  him.  I  went 
to  the  door  and  called  him.  He  came  in  the 
house,  and  Mr.  Rodes  spoke  to  him,  and  be 
then  commenced  to  write,  Mr.  Rodes  did,  and 
William  got  up  and  walked  out  again,  and 
he  asked  me  where  he  was.  I  went  out  to 
the  door  again.  I  says,  'Do  you  wish  to  see 
him?'  He  says,  'Yes.'  I  went  to  the  door; 
bis  wife  was  there.  I  told  her  we  wanted 
Will  (Interrupted). 

"By  the  Court:  Who  was  that,  defend- 
ant's wife?  A.  Yes,  sir;  and  I  said,  'He  must 
come  in  and  stay  here.  Myrtle.  I  will  not 
call  him  any  more.  He  has  got  to  stay  if  he 
wants  anything.'  Q.  Go  ahead  now.  A.  And 
then  Mr.  Rodes  was  writing,  and  says,  'Wil- 
liam, Mr.  Will,  I  am  now  ready  for  the  lines 
of  that  120  acres.'  They  went  out  on  the 
porch  to  give  him  the  lines.  He  marked  it 
off.  I  wanted  to  see,  too.  I  saw  him  tell 
him  how  the  lines  ran ;  saw  him  tell  him  Wil- 
liam T.  Huffman  (interrupted). 

"Q.  The  defendant  in  this  case?  A.  Yes, 
sir ;  that  man  sitting  there,  and  it  was  leak- 
ing water,  dripped  down  off  the  roof.  It 
dripped  down  upon  Mr.  Rodes'  book  and 
spoiled  it  William  Huffman  says,  'Now 
that  spoiled  it'  'Oh  no,  never  mind,'  Mr. 
Rodes  says,  'I  can  soon  write  another.'  So 
they  went  back  and  wrote  it  again,  and  then 
he  read  what  be  had  written  about  the  lines, 
and  be  asked  William  'If  that  was  right' 
He  said,  'It  was;  that  was  right'  (inter- 
rupted). 

"Q.  And  who  asked  Will,  did  you  say?  A. 
Mr.  Rodes  asked  Will  'if  that  was  right.' 
Ha  said  'It  was,'  and  then  Will  be  was  sit- 
ting by  the  store,  and  I  sat  by  Jacob  F. 
Hulfman,  my  husband,  and  be  said  be  read 
a  few  lines  be  bad  written  about  these  lines, 
the  120  acres  and  the  40.  He  says,  then, 
'Here  is  the  lines.  Is  that  right?'  He  said 
'Yes.'  Q.  Who  said  'Yes'?  A.  Will,  William 
T.  Huffman,  the  defendant  you  call  him,  and 
lie  says,  'Mrs.   Huffman,  you  must  sign  it' 
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Z  says  'No,  I  will  not  sign  It,  you  didn't  give 
me  any  improvements,  that  80  acres  and  the 
M  over  on  the  right  side  of  the  road.'  He 
said.  The  80  was  the  best  of  the  three,  that 
80  was.'  Well,  I  said,  'It  might  be  to  some- 
body, bnt  it  ain't  to  me.'  He  wanted  me  to 
sign  It  I  told  blm  I  wonld  not  do  it  until 
Ed  Hnffman  was  provided  for.  Then  he 
turned  round,  and  asked  Will  'what  he 
thought  about  it'  Then  we  wrangled  and 
fussed  a  little,  and  of  course  it  was  very  un- 
pleasant I  looked  at  my  husband;  he  was 
Bitting  by  my  side.  Q.  I  will  ask  you  what 
if  anything,  was  said  then  In  regard  to  your 
husband's  ability  to  make  a  deed?  A.  I 
told  him—  Q.  Told  who?  A.  Told  Mr. 
Rodes  that  he  was  not  competent  to  make  a 
deed — all  three  In  there.  Q.  You  told  Mr. 
Rodes  while  William  T.  HufTman  was  in  the 
room?  A.  Yes,  sir;  sitting  right  there.  I 
told  him  he, was  not  competent  to  make  a 
deed,  to  sign  a  deed.  He  said  'he  was.'  Q. 
Who  said  that?  A.  Mr.  Rodes.  Q.  Well 
go  on  now,  just  state  what  took  place.  A. 
Ani  I  says,  'I  can't  sign  It  until  you  have 
Bid  provided  for.'  He  said,  'how  much  do 
you  claim  for  Ed.'  Q.  Who  said  that?  A. 
Mr.  Rodes.  I  said,  '|50O  he  had  when  he 
built  his  house,  on  the  Fisher  farm  we  call 
it  the  farm  that  Will  occupied,  and  Ed 
built  at  flie  time  we  sold  to  come  here,'  and 
then  I  told  Mr.  Rodes  be  could  not  sign  the 
deed  for  he  could  not  hold  a  pen.  I  have  to 
feed  him,  and  be  can't  see.  He  says,  'I  will 
hold  his  hand  and  let  him  make  a  dot  or 
his  mark.'  Well  I  says.  It  Is  Illegal,  that  Is 
not  legal,  and  he  did  not  like  it,  but  I  said 
It  I  said,  'Mr.  Rodes,  you  know  it  Is  not 
legal  to  take  a  man's  deed  now  for  he  ain't 
capable  of  making  a  deed.'  Well  we  fussed 
awhile,  and  I  looked  at  my  husband.  He 
looked  so  poor  and  bad,  and  he  was  sitting 
Qiere  not  bearing  or  seeing  anything  at  all. 
I  just  thought  not  to  have  trouble,  have  no 
wrangling  and  fussing,  I  will  sign  it 

"Q.  Now  I  will  get  you  to  state  whether 
that  deed  was  read  to  you  and  your  hus- 
band or  not.  A.  No,  sir;  it  was  not  Q. 
I  will  ask  you  If  anything  was  said  to  him 
In  regard  to  signing  the  deed.  A.  Mr.  Rodes 
told  him  that  he  wanted  blm  to  sign  It  but 
I  never  heard  Mr.  Huffman  say  a  word.  I 
was  right  by  Mr.  Rodes.  He  said  'he  was 
willing,'  but  he  was  not;  he  could  not  talk. 
Q.  Did  you  hear  or  see  him  make  any  sign 
as  if  he  recognized  what  was  going  on?  A. 
No,  sir;  not  that  I  saw.  Q.  Did  you  know 
that  Mr.  Rodes  was  coming  before  he  arrived 
there?  A.  No,  sir.  Q.  Did  you  know  that 
anybody  was  coming  to  make  a  deed  that 
day  to  Wm.  R.  HufTman?  A.  Nobody  at  all. 
Q.  Did  you  know  anything  about  any  deed 
going  to  be  made  there?  A.  No,  sir;  not 
then.  I  thought  Mr.  Huffman  was  too  far 
gone  for  anybody  to  think  about  making  a 
deed.  Q.  What  if  anything,  was  paid  that 
day  or  any  day  after  that  time,  to  Wm.  T. 
Huffman  for  the  land?    A.  Nothing  that  I 


ever  knew  of.  Q.  Do  you  know  whether 
any  notes  were  gltrax  or  not?  A.  No,  sir; 
no,  sir.  Q.  You  are  one  of  the  administra- 
tors of  the  estate?  A.  Yes,  sir.  Q.  Was 
the  deed  read  over  to  Jacob  F.  Huffman  af- 
ter it  was  written?  A.  No,  sir;  not  that  I 
know  of.  I  was  right  there,  and  never  heard 
It  Q.  Did  anybody  explain  to  him  what  the 
Instrument  was  they  were  making  diere,  or 
anything  of  the  kind?  A.  No,  sir;  I  don't 
think  they  did.  Q.  I  will  get  you  to  state 
whether  or  not  he  was  in  such  physical  or 
mental  condition  that  he  could  have  under- 
stood anything.  A.  I  don't  think  he  could. 
Q.  Mrs.  Huffman,  I  will  ask  you,  Mrs.  Huff- 
man, whether  or  not  you  had  moved  all  of 
your  household  and  kitchen  furniture  from 
the  lower  place  in  September.  A.  Yes,  sir. 
Q.  I  will  ask  you  to  state  to  the  court  if  that 
was  to  be  your  permanent  home.  A.  No, 
sir ;  It  was  not;  no,  sir.  I  told  Mr.  Huffman 
I  would  stay  there  until  (Interrupted). 

"Q.  I  will  ask  you  whether  or  not  you 
were  living  with  your  husband  on  this  land 
that  was  deeded  to  Wm.  T.  Huffman  at  the 
date  of  his  death.  A.  Yes,  sir.  Q.  I  will 
ask  you  to  state  whether  or  not  that  farm 
was  rented  to  Wm.  T.  Huffman  the  year  be- 
fore that  A.  Yes,  sir;  he  rented  It  Q.  Do 
yon  remember  the  occasion  of  Dr.  McMurry 
visiting  your  husband?  A.  Yes,  sir;  he  was 
there  on  the  26th  of  February.  Q.  The  date 
of  this  deed  was  the  23d  day  of  February? 
A.  Yes,  sir.  Q.  Now,  I '  will  ask  yon,  Mrs. 
Huffman,  what  was  the  physical  and  mental 
condition  of  your  husband  at  the  time  Dr. 
McMurry  was  there  as  compared  to  thd 
time  that  Mr.  Rodes?  A.  Just  the  same 
about  when  Mr.  Bodes  took  the  acknowledg- 
ment as  when  Dr.  McMurry  was  there.  Q. 
Dr.  McMurry  here?  A.  Yes,  sir.  Q.  When 
had  Dr.  McMurry  been  there  before  do  yon 
know?  A.  Along  in  the  fall,  in  September, 
I  think  he  was  there — we  got  medicine  from 
him  all  the  time.  Q.  I  will  aeik  you,  Mrs. 
Huffman,  who  took  that  deed  tint  day.  If 
you  know?  A.  Mr.  Rodes  folded  ft  up  and 
handed  it  to  Mr.  Huffman.  I  can't  M»ll  you 
whether  Mr.  Huffman  had  It  in  hid.  hand* 
or  not.  I  don't  think  he  did.  I  sa>r  bis 
hands.  Q.  Which  Mr.  Huffman's?  Aj  Ja- 
cob F.  Huffman,  will  call  him  my  husband;  I 
did  not  see  him  do  It.  I  saw  Mr.  Rodes  ha^d 
Will  the  deed.  Q.  Saw  Mr.  Rodes  hat>d 
Will  the  deed?  A.  Yes,  sir;  handed  win 
the  deed. 

"By  the  Court:  Did  you  see  his  hands  1 
A.  I  saw  Mr.  Huffman's  hands,  bnt  oould 
not  say  the  deed  was  ever  In  his  hands. 
Mr.  Rodes  had  it  in  his  hand.  He  handed 
it  to  my  husband,  then  handed  It  to  Wm.  T. 
Huffman — Mr.  Rodes.  I  think  I  am  correct 
They  was  all  in  a  bunch  right  there." 

Examination  continued: 

"Q.  How  did  Mr.  Rodes  get  hold  of  that 
deed?  A.  He  folded  it  up.  I  never  had  my 
hands  on  it    Q.  I  will  ask  if  you  know  who 
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sent  for  Mr.  Rodes  to  come  out  there?  A. 
I  think  Will  was  there  the  day  before;  that 
would  be  the  22d.  Q.  Where?  A.  In  this 
tewn,  and  I  never  knew  that  Mr.  Rodes  was 
coming  until  that  evening,  late  that  evening, 
that  Wm.  T.  Hnfbnan  opened  my  door,  and 
hollowed  In  there;  Bays,  'Mr.  Rodes  Is  com- 
ing,' and  Mr.  Huffman  never  moved.  Q-  I 
will  ask  you  to  state  whether  or  not  you 
have  ever  heard  the  defendant,  Wm.  T.  Huff- 
man, .or  did  he  say  at  the  time  he  sent  for 
T.  T.  Rodes?  A.  No,  sir;  never  heard  him 
say  so,  never  heard  him  say  anything  about 
it  The  deed  never  has  been  mentioned  until 
now. 

"By  the  Court:  Did  yon  have  any  con- 
versation with  your  husband  on  the  day  of 
this  convention?  A.  No,  sir;  he  could  not 
talk  to  no  onei  his  tongue — he  could  not 
use  bis  tongue." 

Dr.  McMurry,  of  lawful  age,  being  duly 
sworn,  testified  on  the  part  of  plaintiflb  as 
follows: 

Direct  examination: 

"Q.  Where  do  you  reside?  A.  Paris,  Mo. 
Q.  What  is  your  occupation?  A.  Physician. 
Q.  How  long  have  you  been  practicing  medi- 
cine? A.  About  S^  years.  Q.  Are  you  a 
graduate  of  any  medical  college?  A.'  Tes ; 
Washington  Medical  College.  Q.  Were  yoo 
acquainted  with  Jacob  F.  Huffman  in  bis 
lifetime?  A.  I  was.  Q.  Was  you  ever  called 
there  as  a  physician?  A.  I  was.  Q.  When 
was  the  last  time  you  was  there?  A.  Febru- 
ary 26,  1904.  Q.  What  time  in  the  day,  Doc- 
tor? A.  It  was  late  in  the  evening ;  I  think 
it  was  dark  before  I  left  there.  Q.  I  will 
ask  you  to  describe  the  physical  condition  of 
Jacob  F.  Huffman  at  the  time  you  was  there. 
A.  Well  he  had  been  troubled  for  a  bnmber 
of  years — I  don't  know  bow  long,  ever  since 
I  had  known  him,  however — with  chronic 
rbeumatiam  affecting  the  joints.  The  Joints 
were  enlarged;  his  hands  and  feet  and  toes 
were  drawn,  not  only  affecting  those  Joints, 
Imt  other  Joints  of  the  l>ody.  He  had  kid- 
ney trouble,  chronic  nephritis,  and  then  some 
sympathetic  heart  trouble,  enlarged  arteries. 
And  do  you  want  me  to  go  into  the  history 
of  the  case  as  it  was?  Q.  Tes,  sir ;  Just  as 
you  found  it  there  on  the  26th  of  February. 
What  I  had  reference  to,  give  the  history  as 
it  had  been  since  you  had  been  his  pbysiciaD, 
and  on  the  26th  of  February  there.  A.  About 
a  year  or  more  before — I  would  not  say  def- 
initely, at  least  a  year  anyway— he  began  to 
be  troubled  with  asthma,  and  that  gradually 
grew  worse,  and  I  gave  him  medicine;  good 
deal  of  the  time  he  was  unable  to  lie  down 
to  sleep.  I  think  it  was  about  the  third  to 
the  last  visit,  which  was  In  August,  1903,  I 
visited  him,  that  was  when  he  lived  right 
south  of  town  here  about  two  miles,  he  told 
me  then  how  long  it  had  been  since  he  bad 
beoi  able  to  lie  down;  I  don't  remember 
though.  Bis  eyes  were  swollen  very  much, 
and  red.  However,  he  could  see  with  one 
eye.    Whether  he  could  see  with  both  or  not 


I  am  unable  to  say.  Then  the  next  visit  I 
made  was  along  the  first,  fore  part  of  Sep* 
tember,  1903.  His  condition  was  practically; 
along  the  same  line,  though  more  advanced. 
He  was  troubled  at  that  time  also  with  hia 
limbs  swelling;  his  lower  limbs  were  swol- 
len. And  the  last  visit  was  on  February 
26,  1904.  When  I  arrived  I  went  In  the 
room.  He  was  sitting  up  in  a  chair,  with  his 
elbows  OB  his  knees  and  his  head — ^his  face 
in  his  hands.  '  I  went  in.  I  spoke  to  Mrs. 
Huffman,  I  think,  in  the  other  part  of  the 
house  first,  and  warmed,  I  think.  When  I 
first  went  in  he  did  not  speak  to  me  at  ail, 
but  I  went  up  to  him  and  spoke  to  him,  and 
he  spoke  to  me.  That  is  all  be  said.  I  then 
said  something  to  Mrs.  Huffman,  and  then 
directed  my  attention  to  Mr.  Huffman,  but 
he  would  answer  me  only  when  I  would 
speak  to  him.  I  asked  him  how  be  was  feel- 
ing. He  did  not  raise  up,  but  said,  'Very 
bad,  Doctor,  mighty  bad,'  and  his  limbs  at 
that  time  were  cold  up  to  his  knees,  and  also 
discolored,  purple  up  about  two-thirds  of  the 
way  to  the  knee.  I  could  feel  no  pulsation  In 
the  lower  two-thirds  of  his  leg — lower  limb. 
In  addition  to  that,  he  was  also  suffering 
with  an  attack  of  la  grippe.  I  did  not  take 
his  temperature,  if  I  remember  correctly. 
I  examined  his  pulse.  His  heart  action  was 
not  ^ood  at  that  time,  it  was  ordinary,  very 
ordinary,  and  sufficient  to  indicate  poor  cir- 
culation ;  his  eyes — that  is,  the  external  ap- 
pearance— swollen  and  red.  He  told  me  that 
he  could  not  see,  and  I  asked  how  long,  but 
I  forget  how  long  he  said  since  he  could  see. 

"Q.  Do  you  know  what  caused — what  af- 
fected his  eyesight?  A.  Well  his  eyesight 
had  been  falling  for  a  number  of  years,  I 
think,  but  the  disease  he  had  would  natural- 
ly tend  to  impair  the  eyesight,  as  well  as  the 
general  condition  of  the  body,  and  la  grippe 
was  present  affecting  the  eyesight  Q.  What 
effect  did  the  disease  he  had  have  upon  the 
brain,  if  any?  A.  The  chronic  rheumatism, 
the  cause  of  rheumatism,  whatever  it  may 
be,  medical  science  has  not  discovered  that 
yet,  an  enlargement  of  the  arteries,  an  en- 
larged artery,  will  not  permit  of  proper  cir- 
culation through  any  of  the  tissues,  and  the 
lack  of  that  proper  circulation  produces  a 
malnutrition  of  the  blood  tissues  all  over  the 
body.  Q.  I  believe  you  said  something  about 
ursemic  position  with  the  kidney  trouble,  did 
you?  A.  Well  there  is  always  more  ursemic 
secretion  in  the  kidneys,  not  formed  in  the 
kidneys  to  the  best  of  our  knowledge^  and 
usually  in  rheumatic  trouble  we  find  an  in- 
crease of  that  ureemia.  Q.  What  was  bis 
condition  as  to  being  troubled  with  that 
uraemia?  A.  Well  there  was  no  symptoms 
of  what  we  call  'ursmlc  convulsions,'  or 
anything  of  that  kind ;  no  symptoms  of  what 
we  call  'acute  uraemia  poison'  in  his  condi- 
tion there  at  that  time. 

"Q.  Doctor,  from  your  observation  of  him 
that  day,  and  what  conversation  you  carried 
on   with   him  and  exumluatlou  you  made. 
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what  would  yon  say  as  to  Us  mental  condi- 
tion as  to  wliether  or  not  In  your  opinion 
he  was  able  to  make  contracts  and  transact 
ordinary  business?  A.  He  would  only  talk 
when  I  talked  to  him,  and  then  give  mc 
very  short  answers.  He  seemed  to  under- 
stand what  I  said,  and  I  understood  what  he 
said.  His  answers  were  simply  'Yes'  or  'No,' 
or  'feeling  very  bad'  is  about  the  extent  of 
what  he  said.  Q.  You  have  not  answered  my 
question.  I  asked  you  whether  or  not  In 
your  opinion  as  a  physician  whether  he  was 
mentally  able  to  make  contracts  and  carry 
on  ordinary  business.  A.  Well  he  was  in  no 
shape  for  a  general  line  of  business.  He 
was  sufiSciently  rational  to  appreciate  what  I 
said  and  give  me  a  rational  answer;  but, 
to  Judge  of  the  degree  and  strength  and 
liability,  I  could  not  draw  a  line  there 
hardly." 

The  foregoing  was  all  of  plaintiffs'  evi- 
dence regarding  the  physical  and  mental 
condition  of  the  grantor,  Jacob  P.  Huffman, 
at  the  time  he  executed  the  deed. 

Defendant  Introduced  the  following  testi- 
mony: 

Jacob  Scbraeder,  of  lawful  age,  being  duly 
Bwom,  testified  on  the  part  of  defendant  as 
follows: 

"Q.  Mr.  Scbraeder,  where  do  you  live?  A. 
Well  it '  la  about  three-quarters  of  a  mile 
from  Wm.  T.  Huffman's.  Q.  From  this  land 
in  controversy?  A.  Yes,  sir.  Q.  How  long 
have  you  resided  there?  A.  Well  for  50 
years.  Q.  Did  you  know  Jacob  F.  Huffman 
in  his  lifetime?  A.  Yes,  sir.  Q.  How  long 
had  you  known  him  prior  to  his  death?  A. 
I  don't  know.  I  expect  some  4  or  6  or  6 
years.  Q.  Did  you  see  blm  a  short  time 
prior  to  his  death  at  Wm.  T.  Huffman's?  A. 
I  did.  Q.  At  what  times  about  now  before 
his  death?  A.  I  was  there  Sunday  after- 
noon. He  died  next  Monday  morning  a  week, 
if  I  recall  right  Q.  Next  Monday  week? 
A.  Yes,  sir.  Q.  Do  you  know  how  long  be- 
fore the  time  he  made  this  deed?  A.  Sunday 
before  the  deed  was  made  on  Tuesday  I 
think.  Q.  Did  you  see  Mr.  Huffman?  A. 
Yes,  sir;  I  saw  him  In  the  room  where  he 
was.  Q.  Did  you  talk  with  blm?  A.  Yes, 
sir.  Q.  Tell  the  court  what  his  condition 
was  physically?  A.  He  seemed  to  be  suf- 
fering considerably  with  asthma.  He  said 
'he  was  suffering  with  his  eyes  and  head.' 
He  had  bis  elbows  on  his  knees,  and  his 
hands  over  his  face.  Q.  You  say  that  was 
Sunday  before  he  died?  A.  Sunday  week  be- 
fore he  died.  He  died  Monday  morning.  Q. 
Sunday  before  the  Tuesday  the  day  the  deed 
was  made?  A.  Yes,  sir.  Q.  Just  go  ahead 
and  state  what  you  saw  of  him.  A.  I  saw  he 
seemed  to  be  suffering.  I  talked  to  him,  I 
don't  kiiow  how  long,  maybe — ^perhaps — ^may- 
be in  the  room  two  hours,  maybe  more.  I 
went  on  purpose  to  see  blm.  Q.  Tell  the 
court  what  you  talked  about  A.  Just  talked 
about  the  matters  in  general  on  the  farm. 
One  of   the   things   we   talked   about   rats 


through  the  country  eating  up  all  our  com. 
He  Just  remarked,  'Will  is  losing  enough 
com,  rata  eating  up  enough  to  feed  100  head 
of  cattle,'  conversation  just  at  that  time. 
Just  on  the  farm.  Q.  General  topics?  A. 
Yes,  sir;  nothing  In  particular  at  alL  Q. 
State  what  his  mental  condition  was  at  that 
time.  A.  His  mental  condition  Just  as  good 
as  I  had  ever  seen  it,  although  suffering. 
Taking  that  in  consideration  he  might  not 
be  as  well,  though  he  seemed  to  talk  as  ra- 
tlonal  as  I  had  ever  heard  him  talk.  He 
seemed  to  be  suffering  with  his  eyes  and 
head,  and  said  'he  was  feeling  bad.' " 

Cross-examination : 

"Q.  Did  Mr.  Huffman  remain  In  the  posi- 
tion you  described?  A.  Only  when  I  shook 
bands  with  him,  he  handed  me  his  hand.  It 
was  drawn  that  way  [indicating].  Q.  He 
sat  with  his  head  in  his  hands?  A.  Yes,  sir; 
he  said  he  was  suffering  with  his  head  and 
eyes.  Q.  Said  'rats  were  eating  enough  corn 
to  feed  100  head  of  cattle'?  A.  Yes,  sir. 
Q.  Do  you  think  that  day  you  saw  Mr.  Huff- 
man there  be  was  in  a  condition  to  do  busi- 
ness. A.  Yes,  sir.  Q.  He  could  have  gotten 
out  and  attended  to  business?  A.  I  dont 
know  whether  he  could  have  gotten  out.  He 
was  capable  of  attending  to  business  in  the 
bouse  there.  I  did  not  see  him  get  up,  or 
anything  like  that  but  I  was  there  Sunday 
before  that  be  was  up  and  around  and  walk- 
ed about  I  say  two  weeks  before  I  was 
there  on  Sunday  evening ;  he  was  able  to  be 
up  and  walk  around  the  bouse  and  went  out 
of  the  house.  Q.  You  say  the  Sunday  be- 
fore? A.  Two  weeks  before  he  was  able  to 
walk  outdoors.  Q.  Then  he  raised  his  head 
up  in  his  hands  when  he  shook  hands?  A. 
Did  not,  only  reached  out  one  band.  Q.  How 
long  did  you  stay  there?  A.  I  suppose  I 
was  there  two  hours.  Q.  He  stayed  in  that 
position  all  the  time  you  were  there?  A. 
Yes,  sir." 

Mrs.  Mary  E.  Cadle,  of  lawful  age,  being 
duly  swom,  testified  on  the  part  of  defend- 
ant as  follows: 

Direct  examination: 

"Q.  Give  your  name  to  the  reporter,  please? 
A.  Mary  E.  Cadle.  Q.  Where  do  you  reside? 
A.  One-half  mile  west  of  Will  Huffman's- 
Q.  How  long  have  you  resided  there?  A. 
I  have  lived  there  about  10  years.  Q.  Did 
you  know  Jacob  F.  Huffman  in  his  lifetime? 
A.  Yes,  sir.  Q.  How  long  had  you  known 
him?  A.  About  6  years.  Q.  Do  you  know 
how  soon  after  you  moved  back  did  you  see 
Jacob  F.  Huffman?  A.  I  saw  him  on  New 
Year's  day,  and  was  with  him  there  a  week. 
Q.  Where  was  that?  A.  At  Will  Huffman's. 
Q.  That  was  when  you  were  back?  A.  No; 
come  back  to  stay.  We  was  waiting  to  get 
possession  of  our  place.  Q.  You  moved  on 
your  farm  the  1st  of  February?  A.  Yes,  sir; 
I  was  at  Wm.  Huffman's  visiting.  Q.  What 
was  Jacob  F.  Huffman's  condition  that  week 
you  were  there?  A.  Well  he  was  crippled 
up.    Q.  Had  the  rheumatism? .  ▲.  Yes,  sir. 
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Q.  What  about  his  mind,  did  yoQ  notice? 
A.  HlB  mind  seemed  all  right  to  me.  Q. 
About  his  conTeraatlon?  State  about  his 
coorersatlon.  A.  Well  he  talked  to  me  like 
he  always  did.  Ask  him,  'How  do  yon  feel,' 
be  wonld  say,  'Well  feeling  bad,'  or  'feeling 
pretty  bad.'  Q.  Well  do  you  know  when  he 
dledT  A.  Well,  yes.  Q.  About  when?  A. 
I  dont  know  Just  the  day  of  the  month.  Q. 
How  long  before  that  you  had  seen  him? 
A.  Erenlng  before,  at  7  o'clock.  Q.  Evening 
before  he  died?  A.  Yes,  sir.  Q.  Now  when 
were  you  there  prior  to  that  time?  A.  I 
was  there  Thursday  and  Friday.  Q.  What 
was  his  condition  Thursday  and  Friday? 
A.  Well  just  crippled  up  with  rheumatism; 
that  Is  all  I  could  tell.  Q.  What  about  bis 
mind?  A.  Well  I  could  not  notice  anything 
about  his  mind  being  wrong.  His  mind 
seemed  all  right  to  me.  Q.  Did  you  have 
any  conyersatlon  with  him?  A.  Only  Just 
'Good  morning.'  When  I  would  go  in,  he 
would  shake  hands  with  me,  and  call  me 
'Mrs.  Cadle.'  I  asked  him  how  he  was  feel- 
ing, he  would  say  'he  was  feeling  pretty 
bad'  sometimes;  that  would  be  about  all. 
Q.  Was  he  sitting  In  the  house?  A.  Why 
yes.  Q.  Now  you  said  you  saw  him  on  Sim- 
day.  Did  you  have  any  conversation  with 
him?  A.  When  I  went  to  leave,  I  went  in 
and  shook  hands,  and  said,  'Good-bye,  Uncle 
Jacob.'  He  said  'Good-bye.  Mrs.  Cadle,  come 
back  soon.'    That  Is  all  be  said." 

Cross-examination: 

"Q.  Yon  said  nothing  to  him  on  Thursday, 
Friday,  Saturday,  or  Sunday,  except  just  to 
speak  to  him?  A.  Just  go  In  the  room,  and 
say,  'How  do  you  do,"  and  call  him  Uncle  Ja- 
cob, and  he  would  say,  'Good  morning,  Mrs. 
Cadle,'  and  I  would  ask  him  how  he  was 
feeling.  Q.  Was  he  blind  then?  A.  I  don't 
know  whether  he  was  blind  or  not  Q.  Yon 
don't  know  whether  he  was  or  not?  A.  No, 
sir.  Q.  What  position  was  he  in  then?  A. 
Head  over  with  his  bands  up  this  way  [in- 
dicating] sometimes,  and  sometimes  over 
this  way.  Q.  His  wife  was  there  In  the 
room  with  him  all  the  time?  A.  No,  sir; 
not  all  the  time,  but  going  back  and  for- 
wards. Q.  Who  waited  on  him?  A.  Well 
his  wife  some.  I  think  they  all  waited  on 
him.  Q.  Mrs.  Huffman,  Rebecca  Huffman, 
stayed  In  there  most  of  the  time?  A.  Yes. 
Q.  Did  you  have  any  conversation  with  him 
other  than  the  three  days  before  he  died, 
Thursday,  Friday,  Saturday,  and  Sunday, 
four  days?  A.  Nothing,  only  just  go  in  and 
say  'How  do  you  do,'  and  ask  faim  how  he 
was.  Q.  As  you  passed  In  and  out  of  the 
room,  did  yon  bear  him  say  anything  with 
anybody,  carry  on  any  conversation?  A. 
Nobody  to  carry  on  one  with  but  him  and 
I  and  Mrs.  Huffman.  Q.  Did  you  hear  him 
carry  on  a  conversation  with  his  wife?  A- 
Only  just  when  he  wanted  a  drink;  ask  for 
water.  When  I  was  in  there  I  would  get  it 
Q.  How  long  before  that  Thursday  when 
yoD  saw  him?    A.  The  Sunday  before  that 


Q.  About  the  same  condition  that  he  was  on 
Thursday?  A.  I  did  not  see  any  difference 
In  him.  Q.  You  did  not  see  any  difference 
on  Saturday  and  Sunday  before  he  died? 
A.  Well  only  just  be  seemed  a  little  bit 
weaker;  did  not  walk  around  that  day  any. 
Q.  Walked  round  Sunday?  A.  He  walked 
the  week  before  that  Sunday  I  was  there. 
Q.  What  day  of  the  week?  A.  I  don't  know 
just  exactly.  Q.  When  was  you  there  before 
that  time?  A.  I  was  there  on  New  Year's 
day,  and  he  walked  then.  Q.  He  walked 
then?  A.  Yes,  sir.  Q.  Do  yon  know  any- 
thing  about  the  condition  of  his  limbs?  A. 
They  was  swollen  up  and  cold.  Q.  You  did 
not  know  he  was  blind  then?  A.  No;  I  did 
not  know  be  was  blind.  Q.  You  did  not 
know  that?  A.  No,  sir.  Q.  You  did  not 
know  what  condition  his  mind  was  in,  you 
did  not  talk  to  him?  A.  Yes,  sir;  I  did  talk 
to  him,  I  always  asked  how  he  felt  Q.  You 
never  entered  Into  a  conversation  with  him? 
A.  Not  with  him  about  his  business.  Q. 
Well  about  anything  except  speak  to  him 
and  ask  him  how  he  was?  A.  I  would  talk 
to  him  and  ask  him  how  he  was  feeling 
every  day." 

Will  B.  Schraeder,  ■  of  lawful  age,  being 
duly  sworn,  testified  on  the  part  of  defend- 
ant as  follows: 

Direct  examination: 
.  "Q.  Your  name  is  Will  B.  Schraeder?  A. 
Yes,  sir.  Q.  Yon  are  n  son  of  Jacob  Schraed- 
er? A.  No,  sir.  Q.  Who  is  your  father?  A. 
Tom  Schraeder.  Q.  Mr.  Schraeder,  did  you 
know  Jacob  F.  Huffman  in  his  lifetime?  A. 
Yes,  sir.  Q.  How  close  did  you  live  to  him? 
A  Why  about  a  half  a  mile  the  houses  are 
apart  Q.  Did  you  visit  him  during  bis  last 
illness?  A.  Yes,  sir.  Q.  How  long  did  you 
see  him  before  be  died?  A.  I  was  there  on 
Saturday,  and  he  died  early  Sunday  morn- 
ing. Q.  Wasn't  It  Monday  morning?  A.  Let 
me  see.  Yes,  sir;  Monday  morning.  Q. 
Well  did  you  stay  there  with  him?  A.  Yes. 
sir;  I  stay  up  that  night  Q.  Tell  the  court 
there  what  his  mental  condition  was  at  that 
time?  A.  Well  he  was,  seemed  pretty  fee- 
ble; sat  up  in  a  chair;  did  not  have  much  to 
say,  only  when  Will  Huffman  would  speak 
to  him,  ask  him  what  he  wanted,  he  would 
tell  lilm  what  he  wanted,  or  If  he  did  not 
want  anything  he  wonld  say  'No.'  Q.  He  sat 
up  in  a  chair?  A.  Yes,  sir.  Q.  You  waited 
on  him  any,  did  you,  while  there?  A.  Well, 
no,  sir.  Q.  You  was  there  with  him?  A. 
Yes,  sir.  Q.  Did  he,  when  had  you  seen  him 
next  before  that  Saturday  night?  A.  Weil  I 
could  not  exactly  state  the  time,  it  was 
some,  quite  awhile,  I  was  helping  gather 
com  that  fall.  Q.  Had  not  seen  blm  since 
that  time?    A.  No,  sir." 

Cross-examination: 

"Q.  Did  not  say  anything  only  when  Will 
Huffman  would  go  and  ask  what  he  want- 
ed? A.  Answer  Mr.  Huffman's  questions. 
Q.  Just  say  'Yes'  or  'No.'  A.  Yes.  or  tell 
blm   what  be  wanted.  If   he  wanted  any- 
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thing.  Q.  Yon  could  mot  tell  anything  about 
the  condition  of  hla  mind,  not  having  any 
conversation  with  him?  A.  He  answered 
very  rational.  Q.  Yon  had  no  conversation 
with  him  thongh?  A.  No,  sir;  I  had  no  con- 
versation with  him.  Q.  You  was  In  there  all 
night?  A.  Biggest  portion  of  the  night;  yes, 
sir.  Q.  Yon  said  nothing  to  him,  or  him  to 
you?  A.  No,  sir;  I  don't  believe  I  even 
spoke  to  him.  He  seemed  to  be  asleep  when 
I  went  In;  I  did  not  bother  him.  Q.  Just 
sat  up  there  with  his  head  In  his' hands? 
Show  the  position.  A.  Head  over  this  way; 
hands  down  this  way,  one  of  them  [indicat- 
ing]. Q.  Just  sat  up  all  the  time?  A.  Yes, 
sir." 

T.  T.  Bodes,  of  lawful  age,  being  duly 
sworn,  testified  on  the  part  of  defendant  as 
follows: 

Direct  examination: 

"Q.  You  may  state  your  name  In  full,  resi- 
dence, and  occupation.  A.  T.  T.  Bodes,  resi- 
dence Paris,  Ma,  occupation  lawyer.  Q. 
Bow  long  have  you  been  engaged  In  the 
practice  of  law?  A.  Since  '85.  Q.  I  will 
get  you  to  state  whether  or  not  you  are  ac- 
quainted with  the  defendant  in  this  suit, 
Wm.  T.  HntCman.  A<  I  am.  Q.  How  long 
have  you  known  bim?  A.  I  think  about  a 
year  last  August,  Mr.  Whitecotton.  I  have 
known  him  by  sight  quite  awhile.  Q.  Did 
you  know  Jacob  F.  Huftman?  A.  Yes,  sir. 
Q.  h6w  long  did  you  know  him?  A.  I  have 
known  him  since  the  summer  of  1900.  Q. 
Since  1900?  A.  Yes,  sir.  Q.  I  will  get  you 
to  state  to  the  court,  Mr.  Bodes,  whether  or 
not  you  ever  had  any  conversation  with  him. 
In  which  he  made  any  statement  as  to  the 
ownership  of  this  240  acres  of  land  prior  to 
the  making  of  the  deed.  A.  I  did.  Q.  Tell 
the  court  what  it  was?  A.  I  never  was  as- 
sociated with  Jacob  F.  Huffman  as  an  at- 
torney in  any  instance.  Q.  At  any  time?  A. 
No,  sir.  Q.  When  did  you  see  him  again 
following  that?  A.  It  was  the  23d  day  of 
February,  1903.  Q.  Well  you  may  state 
where  you  found  him?  A.  George  T.  Huff- 
man came  to  my  office  the  day  prior  to  the 
making  of  this  deed.  No,  W.  T.  Huffman 
told  me  his  father  wanted  to  make  a  deed; 
said  to  me,  "You  come  out  to-morrow  after- 
noon to  fix  the  papers.'  I  said  to  him, 
'Won't  to-morrow  morning  do  as  well?  I 
have  got  to  go  to  Moberly.'  He  says,  'No, 
you  come  out  to-morrow  afternoon.'  He 
said,'  'My  father  Is  suffering  from  asthma. 
He  does  not  sleep  at  night,  and  what  rest  he 
has  Is  in  the  morning,  and  I  don't  want  bim 
disturbed  in  the  morning.  You  come  out  in 
the  afternoon.'  I  told  him,  'All  right,  I 
would  be  out  to-mwrow  afternoon.'  I  start- 
ed out  there.  I  got  out  to  the  south  part  of 
town.  I  found  a  little  branch  running  very 
swift;  great  deal  of  water  passing.  I  found 
I  could  not  cross  at  Elk  fork,  which  is  direct 
route  to  Mr.  Huffman's,  and  made  inquiry 
of  parties,  and  found  it  was  past  fording. 
I  then  had  to  go  round  by  the  Mexico  bridge 


to  Turkey  creek,  and  get  In  Mr.  Hoffnum's 
road  as  soon  as  possible.  I  crossed  at  the 
Mexico  bridge,  and  got  to  Turkey  creek,  and 
found  that  past  fwding.  Then  that  caused 
me  to  go  6  or  7  mUes  out  of  the  way  to  get 
to  Mr.  Huffman's  residence,  which  made  it 
very  late  in  the  afternoon  getting  there. 
Mr.  Wm.  T.  Huffman  met  me  at  the  fence. 
As  I  said,  Wm.  T.  Huffman  met  me  at  the 
fence,  and  went  with  me  to  the  door,  where 
his  father  and  mother.  In  the  room  where 
his  mother  and  father  were,  and,  as  I  recall 
It,  he  went  in  the  room  with  me,  and  Im- 
mediately passed  on  at  the  southwest  cor- 
ner of  the  room.  I  was  very  much  chlUed, 
and  sat  there  a  little  while  warming  by  the 
stove.  As  soon  as  I  got  sufficiently  warm,  I 
turned  to  Mr.  Huffman  and  said — 

"By  the  Court:  Who  was  In  the  room  at 
that  time?  A.  Jacob  F.  Huffman  and  bis 
wife,  Bebecca  Huffman,  and  myself  only. 
I  turned  to  Mr.  Huffman,  and  said  to  him, 
'It  Is  growing  late,  and  I  expect  we  had 
better  get  about  that  business.'  I  said,  'What 
land  is  It  you  wanted  deeded  to  William? 
He  said,  'I  want  you  to  deed  all  of  this  land 
to  William  that  Is  unincumbered.'  I  told 
bim  that  I  knew  the  numbers  of  the  land, 
and  could  prepare  the  deed.  I  prepared  the 
deed,  putting  In  the  names  of  the  parties, 
got  down  to  the  point  where  It  was  necessary 
for  the  consideration.  I  turned  to  Jacob 
F.  Huffman,  and  says,  'Mr.  Huffman,  what 
consideration  do  you  want  put  In  this  deed?' 
He  said,  '$40,  Just  what  the  land  cost,'  nam- 
ing the  number  of  years  ago  when  he  bought 
It  The  number  of  years  I  don't  now  re- 
call— 5  or  6  years.  I  completed  the  deed  with 
the  exception  of  the  taxes.  I  asked  about 
the  taxes.  He  said  'he  did  not  want  to  pay 
any  more  taxes.'  All  future  taxes  were  then 
excepted.  I  then  turned  to  Mrs.  Bebecca 
Huffman,  and  asked  If  she  was  willing  to 
sign  the  deed.  She  said,  'No,  Mr.  Bodes. 
This  is  all  new  to  me.  They  never  talked 
business  before  me,  and  I  don't  know  any- 
thing about  it' — says  there  has  been  a  mis- 
take In  the  place  that  gave  Will  the  house. 
I  told  her  I  did  not  know  the  lines.  They 
could  show  It  to  me.  She  stepped  to  the 
door,  and  called  Wm.  T.  Huffman  In  the 
room.  I  told  bim  that  I  wanted  to  see  the 
lines  of  the  land  that  I  was  deeding,  and  be 
and  I  stepped  out  of  the  northwest  door. 
He  pointed  out  the  lines  to  me  while  out 
there.  It  was  raining,  and  dripped  through 
the  leak  In  the  porch  and  fell  on  the  deed  I 
had  prepared  and  spoiled  it  X  returned  and 
told  Mrs.  Huffman  the  result  of  my  investiga- 
tion; also  said  that  the  deed  that  I  had  made 
was  spoiled,  and  I  would  have  to  rewrite 
it  Wm.  T.  Huffman  went  out  of  the  room 
immediately.  I  prepared  another  deed  Just 
like  the  one  that  had  been  spoiled  by  the 
water  being  splashed  on  it  I  made  it  the 
same  in  every  respect — the  land  considera- 
tion and  everything  elsa  I  again  asked  Mrs. 
Huffman  if  she  was   willing  to  sign  the 
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deed.  Sbe  said  'Mr.  Rodes,  I  tblnk  Bddie 
ought  to  be  provided  for.'  She  said  that 
'EXldle  bnQt  a  house  on  our  farm  In  lUlnola, 
and  think  he  la  entitled  to  something.'  I 
Bald,  1  know  nothing  about  that  How  much 
do  you  think  your  son  Eddie  ought  to  have?* 
'I  think  he  ought  to  have  as  much  as  $260.' 
I  says,  'Call  W.  T.  Huffman  and  talk  the 
matter  over,  and  see  If  you  can  adjust  the 
matter  as  to  what  Eddie  ought  to  have,'  and 
she  stepped  to  the  door  and  called  Mr.  Huff- 
man, 'Will,  I  wish  you  would  stay  In  here; 
you  are  needed.'  He  came  In;  took  his  seat 
near  the  stove.  Mrs.  Huffman  was  sitting  In 
the  east  part  of  the  room.  Mr.  Jacob  F. 
Huffman  sat  at  the  foot  of  the  bed  about 
10  or  12  feet  from  Mrs.  Rebecca  Hoffman, 
and  I  occupied  a  place  near  the  west  side  of 
the  house  near  a  window.  Then  Will  Huff- 
man and  his  mother  begun  discussing  their 
affairs  In  Illinois,  Mrs.  Huffman  taking  the 
position  that  Eddie  built  the  house  there, 
and  ought  to  have  something  for  It  W.  T. 
Huffman,  maintaining  his  side,  said,  The 
house  E:ddle  built  was  no  account  I  had  to 
build  two  other  rooms.  It  was  no  account, 
and  very  small,  and  I  completed  that  build- 
ing other  rooms;  built  the  corn  crib  and 
other  buildings,  barn,'  etc.  They  had  It 
there  for  some  time,  talking  back  and  forth 
in  regard  to  Eddie's  rights.  During  a  lull  in 
the  conversation,  Jacob  Huffman  spoke  up 
and  says,  'Eddie  has  forfeited  any  rights  he 
may  have  bad  there  by  leaving  and  going  to 
California.'  That  Is  the  only  time  he  took 
any  part  In  the  conversation  when  not  direct- 
ly addressed.  After  they  got  through  talking 
no  condusioD  was  agreed  to  between  them 
as  to  Eddie's  rights.  I  again  said  to  Mrs. 
Huffman,  'Are  yon  willing  to  sign  the  deed?' 
She  said,  'Mr.  Rodes,  It  ain't  legal.'  She 
says,  'My  husband  ain't  able  to  make  a 
deed.'  I  says,  'Mrs.  Huffman,  that  Is  no  fight 
of  yours.  Tour  husband  is  competent,  and 
knows  what  he  Is  about'  I  says,  'If  you 
have  any  doubt  In  regard  to  it  I  will  hold 
a  conversation  with  him  in  your  presence.' 
I  then  moved  my  chair  over  there  to  where 
Mr.  Hoffman  was  sitting.  'Jacob  Huffman,' 
I  says  to  Mr.  Huffman,  'Do  you  know  who  I 
am?*  He  says,  'Yes,  Friend  Rodes.'  He  call- 
ed me  'Friend  Rodes.'  'Do  you  know  what 
I  came  out  here  for?'  He  says  'Yes.'  'What 
was  it?'  TO  make  a  deed  to  William.'  I 
says,  'Do  you  want  that  deed  made?'  'I  do.' 
I  said  to  Mr.  Hnffman,  'Do  you  remember 
a  conversation  you  had  with  me  in  my 
ofiBce  in  the  fall  of  1900,  in  which  you  told 
me  that  "Wm.  T.  Huffman  owned  a  half  in- 
terest in  this  prairie  farm?"'  He  said 'I  do.' 
I  said,  'Do  yon  recall  that  you  stated  that 
yon  expected  to  make  him  a  deed?'  He  said, 
'I  do.'  I  says.  Is  it  your  wish  that  the  deed 
now  be  made?  He  said,  'It  Is.'  I  then 
turned  to  Mrs.  Hoffman.  I  said,  'Mrs.  Huff- 
man, Mr.  Huffman  is  entirely  rational  and 
competent;    knows  what  he  is  doing.    Are 


you  willing  to  sign  this  deed?*  Sbe  says, 
'Yes.'  I  asked  him  If  he  was  able  to  sign  his 
name.  He  said  he  was.  not  I  wrote  hla 
name^  and  went  to  where  he  was,  and  had 
him  to  touch  the  end  of  the  pen  to  make  a 
cross.  I  asked  him  if  that  was  his  free  act 
and  deed  for  the  uses  and  purposes  therein 
mentioned.  He  said  it  was.  I  did  attest 
his  signature  by  sig^nlng  it  myself.  I  then 
again  returned  to  Mrs.  Huffman,  and  asked 
If  she  was  willing  to  sign  the  deed.  She 
said  she'  was,  bat  could  not  see  where  she 
was.  She  then  come  to  where  I  was  sitting 
and  signed  It  I  then  took  her  acknowledg- 
ment; asked  her  If  that  was  her  free  act 
and  deed,  and  she  said  it  was.  I  then  took 
it  to  Jacob  F.  Huffman;  handed  It  to  him. 
He  took  it  in  his  right  hand.  I  says,  'Mr. 
Huffman,  here  Is  the  deed  to  this  land  to 
Wm.  T.  Huffman.'  I  says,  'If  yoo  want  him 
to  have  the  deed,  it  Is  yoor  duty  to  deliver 
it  to  him.'  He  shifted  it  from  his  right 
hand  to  his  left,  and  held  It  out  in  the  direc- 
tion where  Wm.  T.  Huffman  was  sitting. 
Wm.  T.  Huffman  come  and  got  the  deed. 
I  said  to  Jacob  F.  Huffman,  'Will  now  has 
the  deed.  Is  that  your  wish?'  He  said,  'It 
is.'  I  then  prepared  myself  and  left  A.  I 
will  further  say  that  Wm.  T.  Huffman  paid 
me  for  my  services  for  going  there." 

By  R.  N.  Bodlne,  Counsel  for  Plaintiffs: 
"Q.  Did  he  employ  you?  Did  Wm.  T.  Huff- 
man employ  you  to  come  out  there  and  make 
that  deed?  A.  He  paid  me  for  my  trip  out 
there." 

Examination  continued  by  Mr.  Whitecot- 
ton:  "Q.  I  hand  the  witness  Exhibit  I,  and 
get  you  to  state  what  is  that  if  you  know? 
A.  Yes,  sir ;  it  is  a  deed  from  Jacob  F.  Huff- 
man and  Rebecca  Huffman  to  W.  T.  Huff- 
man to  120  acres  of  land.  Q.  I  will  aSk  yoo 
if  that  is  the  deed  you  have  referred  to  in 
speaking  of  deed?    A.  It  is." 

Cross-examination : 

"Q.  Now  when  there  was  objections  offer- 
ed to  the  making  of  that  deed,  you  did 
everything  yoo  ooold  to  get  Mrs.  Huffman 
to  sign  and  remove  all  difficulties  in  the 
way,  did  you  not?  A.  I  have  stated  the 
entire  transaction  as  I  remember  It,  Mr. 
Boyd.  Q.  Now  you  said  you  told  Mrs.  Hoff- 
man that  It  was  no  concern  of  hers,  or 
what  did  yon  say?  A.  I  said,  when  she 
said  to  me,  'Mr.  Huffman  was  not  capable 
of  transacting  business'  (Interrupted) — 

"Q.  What  did  yon  tell  her?  A.  I  said, 
'Mrs.  Huffman,  that  is  none  of  your  fight 
Your  husband  is  competent;  knows  per- 
fectly what  he  Is  doing.  'None  of  her  fighf 
I  think  is  what  I  said.  Q.  You  are  a  law- 
yer, Mr.  Rodes?  A.  Yes,  sir.  Q.  And  yoo 
told  her  that  it  was  no  concern  of  hers. 
Didn't  you  know  that  if  she  put  her  name 
to  that  deed,  it  would  pass  her  interest? 
A.  I  knew  if  she  deeded  It  correctly  it  would. 
Q.  She  knew  you  were  a  lawyer,  did  she? 
She  knew  you  were  practicing?    A.    I  don't 
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know  whether  she  knew  It  or  not  I  only 
met  Mrs.  Huffman  three  times.  I  met  her 
once  at  home  on  the  Dye  farm,  when  I  took 
her  acknowledgment,  and  met  her  at  the 
home  of  W.  T.  Huffman  when  I  took  her 
acknowledgment  to  a  mortgage,  and  met  her 
this  third  time  at  Wm.  Huffman's.  Q.  Did 
she  know  you  were  practicing  here  in  Paris, 
and  practicing  law?  A.  She  did  not  hear 
It  from  me.  I  don't  know  what  she  knew, 
Mr.  Boyd.  Q.  She  had  met  you  several 
times?  A.  Never  been  In  my  office.  Q. 
Met  700  several  times?  A.  Those  three 
times.  Q.  Tou  knew  all  the  rest  of  this  land 
was  mortgaged?  A.  I  did.  Q.  Tou  are  an 
attorney  la  this  case,  Mr.  Rodes?  A.  Yes, 
sir.  Q.  And  you  have  been  the  legal  advis- 
er of  Wm.  T.  Huffman  from  the  time  this 
deed  was  executed  until  the  present  time? 
A.  Have  been  the  legal  adviser  of  Mr.  W. 
Huffman  since  the  death  of  his  father  in  con- 
nection with  Mr.  Whltecotton.  Q.  He  paid 
you  for  your  services  in  connection  with 
the  execution  of  this  deed?  A.  I  said  he  did. 
Q.  At  the  time  that  Mrs.  Huffman  said  her 
husband  was  not  capable  of  making  a  deed, 
what  did  Mr.  Huffman  say?  A.  Which  Mr. 
Huffman,  the  old  gentleman?  Q.  Yes.  A. 
The  old  gentleman  did  not  say  anything. 
Q.  He  heard  it?  A.  Yes,  sir;  because  the 
conversation  was  spoken  no  lower  than  the 
conversation  between  Wm.  T.  Huffman  and 
his  mother — he  heard  that — I  supiwse  he 
heard  this.  I  heard  her  words  In  that  con- 
versation. Q.  You  said  be  heard  It?  A.  It 
was  about  in  the  same  tone.  I  presume  he 
did;  he  heard  this  other.  I  will  say  in 
that  connection  I  think  that  the  mind  of 
Jacob  F.  Huffman  was  as  usual  at  that  time, 
and  I  was  more  particular  from  that  time 
than  I  would  have  been  had  not  Mrs.  Huff- 
man raised  the  point  Q.  On  account  of 
that  you  instructed  him  to  take  It  In  his 
hand  and  deliver  it  Why  did  you  do  that? 
A.  I  sometimes  do  it  because  Mrs.  Huffman 
had  made  objection,  and  I  wanted  to  take 
all  necessary  steps.  Q.  In  the  interest  of 
Wm.  T.  Huffman?  A.  In  the  Interest  of 
all  parties  concerned.  Q.  And  It  was  In 
the  Interest  of  all  parties  concerned,  no 
doubt  that  you  advised  Mrs.  Huffman  that 
her  objection  was  of  no  value,  none  of  her 
affairs  or  concern?  A.  Draw  your  own  in- 
ference. I  have  stated  the  conversation.  Mr. 
Boyd,  she  was  In  the  attitude  of  resisting 
In  making  the  objection  that  she  did,  first 
that  he  was  incompetent  and  then  about  Ed- 
die, and  then  about  her  husband's  mind.  Q. 
And  you  were  there  in  the  interest  of  Wm.  T. 
Huffman?  A.  No  more  In  the  Interest  of  Wm. 
T.  Huffman,  I  suppose,  when  I  went  out 
there  at  the  request  of  Jacob  F.  Huffman  to 
make  that  deed.  Q.  It  appeared  that  she 
knew  nothing  about  It?  A.  She  said  she 
knew  nothing  about  It  'They  never  talk 
business  before  me.  I  know  nothing  about 
this  matter;  It  Is  all  new  to  me.'" 
With  great  care,  and  In  my  Judgment  with 


perfect  accuracy,  I  have  selected  and  literal- 
ly copied  every  word  of  the  evidence,  as  dis- 
closed by  this  record,  bearing  upon  or  tend- 
ing to  show  the  physical  condition  and  the 
mental  capacity  of  Jacob  F.  Huffman  to 
make  a  deed  on  the  date,  and  prior  to  the 
time,  when  the  deed  In  question  was  exe- 
cuted. 

When  we  strip  the  real  issue  Involved  in 
this  case  of  all  collateral  matters,  it  resolves 
itself  into  the  question.  Was  the  mental  ca- 
pacity of  Jacob  F.  Huffman  on  February  23, 
1904,  sufficient  to  enable  him  to  execute  a 
valid  deed?  That  question  is  sharply  drawn. 
Counsel  for  plaintiffs  earnestly  contend  that 
Jacob  F.  Huffman  upon  that  day  did  not 
possess  sufficient  mental  capacity  to  make  a 
valid  deed,  while  counsel  upon  the  other 
side,  with  equal  earnestness,  insist  that  he 
did  possess  that  capacity.  That  question 
must  be  weighed  and  determined  by  all  the 
facts  and  circumstances  as  shown  by  the  evi- 
dence. The  two  main  witnesses,  as  I  conceive 
It  who  testified  in  the  cause  were  Rebecca 
Huffman,  the  widow  of  Jacob  Huffman,  and 
one  of  the  plaintiffs  in  the  case,  and  the  oth- 
er is  T.  T.  Bodes,  the  attorney  who  drew  the 
deed,  and  one  of  the  attorneys  for  the  defend- 
ant in  this  cause.  We  will  first  view  her  tes- 
timony in  the  light  of  the  corroborative 
facts  and  circumstances,  and  then  we  will 
consider  his  testimony  in  view  of  the  same 
light  We  win  first  consider  the  evidence  as 
it  bears  upon  the  grantor's  physical  condi- 
tion, and  then  discuss  its  bearing  and  effect 
upon  his  mental  capacity. 

In  brief  Rebecca  Huffman  testified  as  fol- 
lows: Jacob  Huffman  at  the  time  of  making 
the  deed  was  75  years  of  age.  That  for  two 
or  three  years  prior  to  his  death  his  health 
had  been  very  poor,  and  he  had  suffered 
greatly  with  rheumatism  and  was  almost 
helpless;  his  hands  were  cramped,  drawn 
up  from  its  effects;  his  right  eye  was  out, 
and  he  had  been  paralyzed  since  1858,  and  he 
grew  worse  all  the  time.  That  she  and  her 
husband,  Jacob  Huffman,  moved  to  the  home 
of  defendant  in  September,  1903,  and  he  died 
February  29, 1904.  That  while  residing  there 
his  health  was  very  poor,  suffering  every- 
thing— asthma,  heart  trouble,  rheumatism — 
and  he  grew  worse  every  day.  That  during 
the  last  two  weeks  of  his  life  his  limbs  were 
cold,  he  was  very  sick;  could  not  eat;  could 
not  hold  anything  in  his  hands  to  eat  That 
she  had  to  feed  him,  and  waited  on  him  dur- 
ing his  weak  condition  the  same  as  she  would 
wait  upon  a  baby.  He  could  not  lie  down; 
could  not  sleep  in  bed,  but  had  to  be  propped 
up  in  a  chair,  day  and  night  That  he  was 
not  able  to  sit  alone,  but  had  to  be  propped 
np;  could  not  walk  across  the  fioor  nor 
move  his  feet  That  his  hands  were  all 
drawn  and  cramped  up,  and  could  not  hold 
a  spoon  to  feed  himself.  That  when  asked 
to  describe  his  physical  condition  in  detail, 
she  broke  down  crying,  and  said  she  could 
not  do  BO,  as  it  would  kill  her.    But  when 
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prened  for  an  answer  sbe  said  he  was  sick, 
his  UmlM  were  swollen  and  cold  as  Ice.  That 
cm  of  them  was  sore,  and  that  Its  condition 
was  snch  that  It  was  terribly  offensive  to 
dress  and  care  for  It  That  he  conld  not 
see.  That  he  was  totally  blind  in  one  eye. 
If  not  In  both,  and  could  scarcely  hear  any 
one  speak  to  him.  That  he  did  not  recognize 
any  one  in  the  room,  and  would  forget  that 
he  had  eatoi  his  meals.  That  when  she 
would  go  up  to  him  and  speak,  he  would 
ask  who  she  was.  His  memory  and  eyesight 
had  been  in  that  condition  for  about  two 
weeks  prior  to  his  death,  and  be  had  suffered 
from  asthma  for  about  18  months;  breathed 
with  great  difficulty — sometimes  she  would 
have  to  smoke  the  "asthma  cure"  for  two 
hoars  before  he  could  get  relief.  That  on 
account  of  the  asthma  and  his  heart  and 
kidney  troubles  be  could  not  lie  down  and 
breathe.  That  she  had  to  keep  him  propped 
op  In  a  chair  wrapped  in  blankets,  with  his 
feet  resting  upon  a  chair  or  cushion.  That 
was  his  condition  when  Mr.  Rodes  came  to 
draw  the  deed.  That  she  had  Just  gotten 
through  dressing  his  limb  when  he  came  in. 
Dr.  McMurry,  the  famUy  physician,  gave 
testimony  which  was,  briefly,  as  follows: 
That  he  had  not  visited  Jacob  Huffman  since 
some  time  in  August,  or  September,  1903, 
until  the  26th  of  February,  1904,  three  days 
after  the  deed  had  been  executed,  and  three 
days  before  his  death,  which  occurred  Febru- 
ary 29th.  That  Huffman  had  been  troubled 
for  years  with  chronic  rheumatism,  affect- 
ing the  joints;  they  were  enlarged;  bis 
hands,  feet,  and  toes  were  drawn.  He  had 
kidney  trouble,  dironic  nephritis,  and  some 
sympathetic  heart  trouble — enlarged  arteries. 
About  a  year  prior  to  his  death  he  began  to 
be  troubled  with  asthma,  and  gradually  grew 
worse  until  he  was  unable  to  lie  down  to 
sleep  in  rest  In  August  1903,  he  visited 
blm,  and  found  that  his  eyes  were  swollen 
very  much  and  red.  However,  he  could  see 
with  one  eya  That  in  September- he  visited 
him,  and  found  hia  condition  practically  the 
same  though  more  advanced.  That  his  last 
visit  was  on  February  26,  1904.  That  when 
he  reached  Mr.  Huffman's  room  he  found 
him  Blttlsg  up  In  a  dialr  with  his  elbows 
on  his  knees  and  his  face  resting  in  his  hands. 
When  be  wmt  in  Mr.  HnfCman  did  not  speak 
to  him,  and,  after  warming,  the  doctor  went 
Dp  and  spoke  to  him  and  he  spoke  to  the 
doctor,  and  that  was  all  he  said.  That 
be  would  only  speak  when  the  latter  would 
speak  to  blm.  That  he  asked  him  how  he  was 
feeling,  and  without  changing  his  position,  he 
said,  "Very  bad.  Doctor,  mighty  bad."  That 
at  that  time  his  limbs  were  cold  up  to  his 
knees,  and  also  discolored,  purple  up  about 
two-thtrds  of  the  way  to  the  knees.  That  he 
could  feel  no  pulsation  in  the  lower  two- 
thirds  of  his  legs,  and  in  addition  to  that 
he  was  suffwing  with  an  attack  of  la  grippe. 
That  he  examined  his  pulse,  his  heart  action, 
which  was  not  good,  and  his  drcolation  was 


poor.  That  his  eyes  were  red  and  swollen, 
and  he  said  "that  he  could  not  see."  That  he 
asked  him  how  long  It  had  been  since  he  was 
unable  to  see,  and  he  stated  the  time,  but 
had  forgotten  what  his  answer  was.  His 
eyesight  had  been  falling  for  a  number  of 
years,  and  the  diseases  he  had  would  natural- 
ly Impair  his  sight  as  well  as  the  general 
condition  of  his  body.  That  the  rbeomatism 
caused  the  enlargement  of  the  arteries,  which 
prevents  proper  circulation  through  the  tis- 
sues of  the  body,  and  produces  malnutrition 
of  the  blood,  tissue,  and  other  portions  of  the 
body.  He  also  had  more  or  less  ursmlc  poi- 
son, caused  by  his  kidney  trouble,  but  no 
nrsemic  convulsions  or  acute  ursemic  poison 
at  that  time.  The  foregoing  is  the  pith  and 
substance  of  plaintiffs'  evidence  r^ardlng 
Jacob  HnfCman's  physical  condition  at  the 
time  he  executed  the  deed  in  question. 

Now  let  us  briefly  state  the  testimony  of 
defendant's  witnesses  upon  that  point  It 
Is  as  follows: 

T.  T.  Rodes  testified  as  follows:  That  he 
was  a  practicing  attorney  at  Paris,  Mo.,  and 
knew  William  and  Jacob  Huffman,  the  latter 
since  the  summer  of  1900,  when  he  assisted 
him  in  negotiating  a  loan  upon  his  farm. 
That  he  saw  him  but  a  few  times  after  that 
That  the  last  time  was  on  February  23,  1904, 
when  he  went  to  his  home  to  draw  the  deed 
in  question.  That  William  Huffman  said  his 
father  wanted  him  to  go  out  and  draw  the 
deed,  and  that  he  went  out  in  pursuance  to 
that  request  and  drew  the  deed.  That  Mr. 
Huftman  was  not  physically  able  to  sign  the 
deed,  and  that  he  (Rodes)  held  the  pen  while 
Huffman  touched  the  pen,  and  then  the  for- 
mer signed  and  witnessed  the  latter's  signa- 
ture. 

Jacob  Scfaraeder  testified  that  he  had 
known  Jacob  Huffman  five  or  six  years. 
That  he  was  at  his  home  eight  or  nine  days 
prior  to  his  death.  "Q.  Tell  the  court  what 
his  condition  was  physically.  A.  He  seemed 
to  be  suffering  considerably  with  asthma. 
He  said  'he  was  suffering  with  his  eyes  and 
head.'  He  had  his  elbows  on  his  knees,  and 
bad  his  hands  over  his  face.  Q.  Just  go 
ahead  and  state  what  you  saw  of  him.  A.  I 
saw  he  seemed  to  be  suffering.  I  talked  to 
blm  I  don't  know  how  long,  maybe,  perhaps, 
maybe  in  the  room  two  hours,  maybe  more. 
I  went  on  purpose  to  see  him.  Q.  Tell  the 
court  what  you  talked  about  A.  Just  talked 
about  matters  In  general  on  the  farm.  One 
of  the  things  we  talked  about  was  rats 
through  the  country  eating  up  all  our  corn. 
He  Just  remarked,  'Will  is  losing  enough 
com,  rats  eating  it  up,  enough  to  feed  100 
head  of  cattle'— conversation  Just  at  that 
time.  Just  on  the  farm.  Q.  General  topics? 
A.  Yes,  sir;  nothing  in  particular  at  all." 
On  cross-examination  he  testified  that  Huff- 
man's hands  were  drawn  up,  and  had  to 
shake  hands  with  him  that  way  (indicating). 
He  had  his  head  In  his  hands,  and  "he  was 
suffering  with  his  head  and  eyes."    He  said 


Digitized  by 


Google 


u 


117  SOUTHWESTERN  RBPORTEB. 


(Mo. 


"rats  were  eating  op  enoagb  com  to  feed 
100  head  of  catUe."  That  he  did  not  know 
whether  Mr.  Huffman  could  have  gotten  out 
of  the  house  or  not,  did  not  eee  him  get  up 
or  do  anything,  but  the  Sunday  prior  to  that, 
which  was  two  weeks  before  the  deed  was 
made,  he  was  able  to  be  up  and  went  out 
of  the  house. 

Mrs.  Cadle  testified  as  follows:  That  she 
had  known  Mr.  Huffman  about  six  years, 
but  had  not  seen  blm  for  some  months  prior 
to  February,  1904.  Ttiat  she  saw  him  during 
that  month,  and  he  was  crippled  up  with 
rheumatism.  He  talked  like  he  always  did. 
That  when  she  would  ask  him  how  he  felt, 
he  would  reply,-  "Well,  feeling  badly,"  or 
"Feeling  pretty  bad."  On  cross-examination 
she  said  that  she  saw  him  Thursday,  Fri- 
day, Saturday,  and  Sunday  before  his  death. 
That  when  she  would  go  in  she  would  call 
blm  Uncle  Jacob,  and  be  would  say,  "Good 
morning,  Mrs.  Cadle,"  and  I  would  ask  him 
how  he  was  feeling,  and  he  would  say,  "Feel- 
ing poorly"  or  "Pretty  bad."  That  she  did 
not  know,  and  could  not  tell,  whether  be  was 
blind  at  that  time  or  not  He  held  his  head 
over,  and  bis  hands  up  this  way  (indicating), 
and  sometimes  over  this  way.  His  wife  and 
all  of  them  waited  on  him.  That  she  had  no 
conversation  with  him  during  any  of  those 
days,  except  go  in  and  say  "How  do  you  do?" 
und  ask  him  how  he  was,  and  never  heard 
blm  carry  on  any  conversation.  That  she 
never  entered  into  a  conversation  with  blm. 

Wm.  B.  Schraeder  testified  as  follows: 
That  be  was  at  tbe  home  of  Jacob  Huffman 
on  Saturday,  and  that  he  died  the  following 
Monday  morning.  That  he  sat  up  there  that 
night  "Q.  Tell  the  court  there  what  his 
mental  condition  was  at  that  time.  A.  Well, 
be  was,  seemed  pretty  feeble;  sat  up  in  a 
chair ;  did  not  have  much  to  say.  Only  when 
Will  Huffman  would  speak  to  blm — ask  him 
what  he  wanted — ^be  would  tell  him  what  be 
wanted,  or  if  he  did  not  want  anything,  be 
would  say  'No.' "  On  cross-examination  he 
testified  that  he  said  nothing  only  when  Will 
Huffman  would  ask  him  what  be  wanted, 
and  in  answer  he  would  Just  say  "Yes"  or 
"No."  That  be  he  had  no  conversation  with 
Mr.  Huffman  nor  speak  to  blm.  That  he  was 
sitting  In  his  chair,  seemingly  asleep,  with 
bis  bead  in  his  hands  (showing  the  position). 

All  of  this  evidence  conclusively  shows  that 
during  the  last  two  weeks  of  Jacob  Huff- 
man's earthly  existence  be  was  affiicted  with 
most  of  the  ills  that  tbe  flesh  of  man  Is  heir 
to,  and  there  is  no  conflict  whatever  between 
the  testimony  of  tbe  witnesses  who  testifled 
on  behalf  of  plaintiffs  and  those  who  were 
called  on  behalf  of  defendant  as  to  the  ex- 
treme seriousness  of  his  condition,  and  that 
life  was  sufBpended  by  a  slender  thread  over 
tbe  Invisible  line  which  separates  life  from 
death.  .  The  surprising  part  of  this  drama  to 
me  is  how  was  it  possible  for  him  to  thus 
linger  so  long  at  the  very  threshold  of  death. 
He  was  practically  blind;  his  eyes  red  and 


swollen :  hia  bearing  greatly  impaired;  bis 
heart  and  kidneys  had  long  ceased  to  proper- 
ly perform  their  proper  functions;  a  stroke 
of  paralysis  In  1868  struck  and  shattered  his 
nervous  system,  and  continoed  to  grow  worse 
until  death  relieved  him ;  rheumatism  was 
mistress  of  his  muscles,  sinews,  and  Joints, 
and  had  drawn  his  hands,  fingers,  and  toes 
into  shapeless  appendages,  and  bis  Joints 
were  swollen  into  irregular  shapes  and  knots ; 
the  arterial  system  had  become  enlarged, 
thereby  preventing  proper  circulation  of  the 
blood,  and  withheld  nourishment  from  the 
various  portions  and  tissues  of  the  body; 
and  asthma  had  taken  possession  of,  and  had 
long  resided  within,  his  bronchial  tubes,  and 
little  by  little,  and  day  by  day,  choked  off 
from  him  the  breath  of  life.  The  combined 
effect  of  all  of  those  ravages  were,  first  to 
deprive  him  of  his  rest  and  sleep,  bis  food 
and  nourishment  to  fill  bis  system  with  poi- 
sonous acids;  and,  secondly,  to  produce  sick- 
ness, pain,  immobility,  and  death.  By  these 
comments  upon  tbe  evidence  I  have  accen- 
tuated the  seriousness  of  Mr.  Huffman's  sick- 
ness and  the  extremities  in  which  he  existed 
during  the  last  two  weeka  of  his  life,  but 
have  In  no  manner  exaggerated  either.  As 
before  stated  there  Is  no  conflict  in  the  tes- 
timony regarding  the  foregoing  matters. 
That  given  by  the  witnesses  for  defendant 
points  to  the  same  results  as  that  given  by 
those  who  testified  for  plaintiffs.  The  only 
difference  consists  in  tbe  amount  of  testi- 
mony given  by  the  former,  and  not  as  to  the 
direction  in  which  it  points,  nor  the  facta 
which  it  tends  to  prove.  That,  however,  was 
natural,  and  is  ^cplalnable  by  the  fact  that 
tbe  former  witnesses,  the  wife  and  physician 
of  Jacob  Huffman,  were  closer  in  touch  with 
him,  administering  unto  bis  wants,  thereby 
giving  them  better  opportunities  of  observing 
and  knowing  his  true  condition  than  that 
possessed  by  the  witnesses  who  testifled  for 
defendant. 

Having  pointed  out  it  seems  to  us,  with 
a  high  degree  of  certainty  what  tbe  physical 
condition  of  Jacob  Huffman  was  on  tbe  day 
he  executed  the  deed,  and  what  it  had  been 
for  some  time  prior  thereto  and  up  to  tbe 
date  of  his  death,  we  will  now  review  and 
weigh  the  evidence,  and  see  what  bis  mental 
condition  was  during  that  same  period  of 
time,  and  by  the  light  thereof  try  and  deter- 
mine whether  or  not  be  possessed  sufficient 
mental  capacity  to  execute  tbe  deed  in  ques- 
tion. 

The  evidence  for  plaintiffs  upon  that  ques- 
tion as  disclosed  by  the  evidence  is  as  fol- 
lows: 

Mrs.  Rebecca  Huffman  testified  as  follows : 
That  when  Mr.  Rodes  came  to  draw  the  deed, 
Mr.  Huffman's  mental  condition  was  very 
poor,  and  his  mind  was  unbalanced,  and  be 
did  not  know  any  one  in  the  room ;  he  would 
forget  he  liad  eaten  his  meals,  and  ask  who 
she  was  when  she  would  go  and  speak  to 
him.    He  bad  been  in  that  mental  condition 
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for  aboQt  two  weeks  before  he  died.  He 
could  not  remember  anything  scarcely  at  all. 
He  never  talked  any  that  day,  and  if  she 
asked  him  questions,  he  would  not  answer 
her,  and  all  he  wanted  was  a  little  milk. 
That  he  had  not  talked  any  for  about  a  week 
before  Mr.  Rodea  came.  That  when  Mr. 
Rodes  requested  her  to  sign  the  deed,  she 
at  first  refused  to  do  so,  and  told  him  that 
her  husband  was  not  competent  to  make  a 
deed,  and  that  Mr.-  Rodes  said  "be  was." 
That  she  told  him  her  husband  could  not  sign 
the  deed,  for  he  could  not  hold  a  pen,  as  she 
had  to  feed  him,  and  that  be  cannot  see. 
That  In  reply  he  said,  "Well,  I  will  hold  his 
hand,  and  let  him  make  a  dot  or  his  mark." 
That  she  thai  said  to  him,  "It  is  illegal, 
and  you  know  it  is  not  legal  to  take  a  man's 
deed  when  he  is  not  capable  of  making  a 
deed."  Mr.  Rodes  face  flushed  for  a  while, 
and  then  she  looked  at  her  husband  and  saw 
that  he  looked  so  poor  and  bad,  sitting  there 
not  hearing  or  seeing  anything,  so  she  Just 
thonght  she  would  sign  it  so  as  to  have  no 
trouble  wrangling  or  fussing  about  it.  He 
never  read  the  deed  to  Mr.  HatTman,  but 
told  him  that  he  wanted  him  to  sign  it,  bat 
"I  never  heard  Mr.  Huffman  say  anything  in 
reply."  That  he  did  not  know  or  understand 
what  was  being  done. 

Dr.  McMurry  testified  that  on  the  last  day, 
February  23d,  he  visited  Mr.  Huffman  he 
would  only  talk  when  the  latter  would  ask 
questions  and  would  then  give  him  very  short 
answers,  but  seemed  to  understand  what  was 
said  to  him,  and  his  answers  were  simply 
"Tes,"  or  "No,"  or  "Feeling  very  badly." 
That  was  the  extent  of  the  conversation  held 
with  him.  He  was  in  no  shape  to  transact 
a  general  business.  He  was  sufficiently  ra- 
tional to  appreciate  what  he  said  %o  him,  but 
he  was  not  able  to  Judge  of  the  degree  and 
strength  of  Mr.  Huffman's  mind. 

The  defendant  introduced  the  following  tes- 
timony regarding  his  mental  condition  upon 
that  day: 

Jacob  Schraeder  testified  that  he  had 
known  Mr.  Huffman  five  or  six  years  prior 
to  his  death,  which  occurred  on  Monday 
morning,  February  29,  1904.  That  the  last 
time  be  saw  him  before  his  death  was  the 
second  Sunday  prior  thereto,  and  which  was 
the  Sunday  before  the  deed  was  executed. 
That  he  was  there  about  two  hours,  and  Mr. 
Huffman  was  suffering  considerably  with 
asthma,  and  he  said  "he  was  suffering  with 
his  eyes  and  head,"  and  he  bad  his  elbows 
on  bis  knees  and  his  bead  resting  in  his 
bands,  and  had  his  hands  over  his  face.  That 
he  talked  to  Mr.  Huffman  about  matters  in 
general  on  the  farm.  One  of  the  things 
talked  about  was  the  rats  through  the  coun- 
try eating  op  all  the  com,  and  Mr.  Huffman 
remarked,  "Will  is  losing  enough  com  by 
rats  eating  It  up  to  feed  100  head  of  cattle." 
That  in  his  Judgment  Mr.  Huffman's  moital 
condition  was  as  good  as  be  had  ever  seen 
Is,  although  suffering.    Taking  that  in  con- 


sideration, he  might  not  be  so  well,  though 
he  seemed  to  talk  as  rational  as  I  had  ever 
heard  him  talk.  He  seemed  to  be  suffering 
with  hla  eyes  and  head,  and  said  "he  was 
feeling  badly."  On  cross-examination  he  tes- 
tified that  two  weeks  b^ore  his  last  visit 
to  Mr.  Huffman's  he  was  at  his  home,  and 
the  latter  was  able  to  be  up  and  walked 
around  the  house  and  went  outdoors.  That 
he  did  not  know  whether  he  could  have 
gotten  out  or  not  during  his  last  visit,  but 
he  was  capable  of  transacting  busiaess  in 
the  house;  but  he  did  not  attempt  to  get 
up  from  his  chair  during  his  last  visit. 

Mrs.  Cadle  testified  that  she  knew  Mr. 
Huffman  about  six  years  prior  to  his  death, 
but  had  not  seen  him  for  some  time  prior 
thereto,  as  she  had  been  living  elsewhere, 
and  did  not  move  back  to  that  neighborhood 
until  the  1st  of  February,  1903,  which  was 
a  year  before  Mr.  Huffman  died.  That  she 
saw  Mr.  Huffman  on  New  Tear's  day  before 
his  death.  That  at  that  time  be  was  crip- 
pled up  with  rheumatism,  but  his  mind  seem- 
ed to  her  to  be  all  right  "Q.  About  his  con- 
versation; state  about  his  conversation.  A. 
Well  be  talked  to  me  like  he  always  did. 
Ask  him  'How  do  you  feel,'  he  would  say 
'Well  feeling  bad'  or  'Feeling  pretty  bad.' 
That  she  also  saw  him  Thursday,  Friday,  ' 
Saturday,  and  Sunday  prior  to  his  death.  At 
those  times  his  mind  seemed  to  be  all  right, 
never  noticed  anything  to  indicate  his  mlud 
was  wrong,  but  had  no  conversation  with 
him,  only  to  say  good  morning  when  I  would 
go  in,  and  be  would  shake  hands  with  me 
and  call  me  'Mrs.  Cadle.'  I  asked  him  how 
he  was  feeling.  He  would  say  'He  was  feel- 
ing pretty  bad.' "  On  Sunday  evening  before 
she  left,  she  went  In  and  shook  hands  with 
him  and  said  good-bye,  and  he  said  "Good- 
bye, Mrs.  Cadle,  come  back  soon."  On  cross- 
examination  she  testified  that  on  Thursday, 
Friday,  Saturday,  and  Sunday  she  had  no 
conversation  with  him,  except  to  say  how  do 
you  do,  and  asked  him  how  he  was  feeling. 
He  would  say  "Pretty  badly."  Did  not  know 
whether  he  was  blind  or  not  He  would  sit 
In  bis  chair,  leaning  over  with  bis  head  in 
his  hands.  All  of  them  seemed  to  be  waiting 
on  him. 

W.  B.  Schraeder  testified  that  he  knew 
Mr.  Huffman  before  his  death.  That  he 
was  there  the  Saturday  night  before  be  died. 
"Q.  Tell  the  court  there  what  his  mental 
condition  was  at  that  time.  A.  Well  he  was, 
seemed  pretty  feeble ;  sat  up  in  a  chair ;  did 
not  have  much  to  say.  Only  when  Will  Huff- 
man would  speak  to  him,  ask  him  what  he 
wanted,  he  would  tell  him  what  he  wanted, 
or  if  he  did  not  want  anything  he  would  say 
'No.'  Be  was  sitting  up  in  a  chair  when 
he  saw  him."  On  cross-examination  he  tes- 
tified, that  when  Will  Huffman  would  ask 
him  questions,  he  would  "Just  say  yes  or  no." 

T.  T.  Rodes  testified  that  he  went  to  the 
home  of  Jacob  Huffman,  and,  after  warming, 
he  said  to  Jacob  Huffman  that  It  was  late, 


Digitized  by 


Google 


16 


117  SOUTHWESTERN  BEPORTEB. 


(Mo. 


and  they  had  better  transact  the  business 
for  which  he  was  sent  for,  and  then  asked 
him  what  land  It  was  he  wanted  to  deed  to 
WlUlam,  and  that  In  reply  he  said  the  unin- 
combered  land.  That  in  response  to  his  ques- 
tion Mr.  Buflman  told  him  to  state  the  con- 
sideration in  the  deed  at  $40,  Just  what 
the  land  cost  him,  and  that  he  did  not  want 
to  pay  the  taxes  which  were  then  assessed 
against  it  That  when  Mr.  Bodea  asked  Mrs. 
Huffman  if  she  was  willing  to  sign  the  deed 
she  said,  "No" ;  it  was  all  new  to  her,  and 
that  after  making  several  excuses  for  not 
signing  it,  said  Eddie's  rights  had  not  been 
properly  cared  for.  Whereupon  Mr.  Huffman 
■aid  that  Eddie  had  forfeited  all  claims  on 
him  by  reason  of  his  going  to  California. 
That  after  that  remark  of  Mr.  Huffman's,  he 
(Bodes)  again  asked  her  if  she  was  willing 
to  sign  the  deed,  to  which  she  replied,  "Mr. 
Bodes  it  ain't  legal.  My  husband  ain't  able 
to  make  a  deed."  To  that  he  (Bodes)  re- 
plied, "Mrs.  Huffman,  that  is  no  fight  of 
yours.  Zour  husband  is  competent,  and  knows 
what  be  Is  about;  and,  if  you  have  any 
doubt  in  regard  to  it,  I  will  hold  a  conyersa- 
tlon  with  him  in  your  presence."  "I  then 
moved  my  chair  over  there  to  where  Mr. 
Huffman  was  sitting.  I  says  to  Mr.  Huffman, 
''Do  you  know  who  I  am?'  He  says,  'Tea, 
Friend  Bodes.'  'Do  you  know  what  I  came 
out  here  for?'  He  says, 'Yes.*  'What  was  it?' 
'To  make  a  deed  to  William.'  I  says,  'Do  you 
want  that  deed  made?'  'I  do.'  I  said  to 
Mr.  Huffman,  'Do  you  remember  a  conversa- 
tion you  bad  with  me  in  my  office  in  the  fall 
of  1900,  in  which  you  told  me  that  Wm.  T. 
Huffman  owned  a  half  interest  in  this  prairie 
farm?"  He  said,  'I  do.'  I  said,  'Do  you  re- 
call that  you  stated  that  you  expected  to 
make  him  a  deed  to  said  land?'  He  said,  'I 
do.'  I  says,  'Is  it  your  wish  that  the  deed 
now  be  made?'  He  says,  'It  is.'  I  then 
turned  to  Mrs.  Huffman.  I  said,  'Mrs.  Huff- 
man, Mr.  Huffman  is  entirely  rational  and 
competent ;  knows  what  he  is  doing.  Are 
you  willing  to  sign  this  deed?'  She  says, 
*Tes.'  I  asked  him  if  he  was  able  to  sign  his 
name.  He  said  he  was  not  I  wrote  his 
name,  and  went  to  where  be  was,  and  had 
him  to  touch  the  end  of  the  pen  to  make  a 
cross.  I  asked  him  if  that  was  his  free  act 
and  deed  for  the  uses  and  purposes  therein 
mentioned.  He  said  it  was.  I  then  again 
returned  to  Mrs.  Huffman  and  asked  If  she 
was  willing  to  sign  the  deed.  She  said  she 
was.  I  then  took  the  acknowledgment,"  etc. 
Mr.  Bodes  also  testified  that  he  had  known 
Mr.  Huffman  by  sight  for  three  or  four  years, 
and  had  met  him  in  business  matters  two  or 
three  times  prior  to  his  death. 

The  foregoing  is  a  recapitulation  of  all  of 
the  evidence  disclosed  by  this  record,  and 
hereinbefore  set  out  in  full,  bearing  upon 
the  mental  capacity  of  Jacob  Huffman  to 
make  the  deed  in  question. 

It  should  be  borne  in  mind  that  none  of 
the  witnesses  who  testified  for  defendant  re- 


garding the  mental  condition  of  Jacob  Huff- 
man were  experts,  and  that  they  only  gave 
their  opinions  as  to  his  mental  condition. 
They  did  not  base  their  opinions  upon  their 
observations  of  his  conduct  and  expressions, 
for  the  reason  that  they  neither  saw  him  do 
an  act,  nor  heard  him  express  any  idea,  upon 
which  they  could  base  an  opinion  after  he 
was  taken  with  his  last  Illness.  During  that 
15  or  16  days  of  his  earthly  existence  his  life 
was  as  barren  of  acts  and  deeds  as  the  desert 
of  Sahara  is  barren  of  vegetation.  He  sat 
propped  up  In  his  chair,  wrapped  ap  with 
blankets,  with  his  feet  resting  upon  a  chair 
or  cushion,  and  his  head  resting  in  his  drawn 
hands,  scarcely  able  to  breathe,  never  speak- 
ing, except  when  spoken  to,  and  only  then  in 
monosyllables,  giving  expression  of  his  ter- 
rible pain  and  suffering,  or  to  make  known 
the  internal  cravings  of  an  empty  stomach. 
The  law  is  well  settled  in  this  state  that 
while  a  nonexpert  witness  may  testify  regard- 
ing the  mental  condition  of  a  person,  yet 
he  must  first  testify  as  to  the  facts  ex- 
isting in  his  own  knowledge  which  form  the 
basis  of  his  opinions.  Such  opinions  must 
be  based  upon  the  conduct  and  expressions 
of  the  person  whose  mind  is  the  subject  of 
inquiry.  Sharp  v.  Bailway  Co.,  114  Mo.  84, 
20  S.  W.  93;  State  v.  Williamson,  106  Mo. 
162,  17  S.  W.  172 ;  State  T.  Erb,  74  Mo.,  loc. 
dt.  204,  205.  This  court,  in  discussing  this 
question  in  the  case  first  cited,  through 
Bl&di,  P.  J.,  said,  on  pages  100  and  101  of 
114  Mo.,  on  page  M  of  20  S.  W.:  "A  nonpro- 
fessional witness  may  give  his  opinion  as  to 
the  mental  condition  of  another  in  connec- 
tion with  a  recital  of  the  facts  upon  which 
he  bases  his  conclusion.  This  is  the  well- 
settled  law  of  this  state.  Crow  v.  Peters,  G3 
Mo.  429;  Moore  v.  Moore,  67  Mo.  192;  Ap- 
pleby V.  Brock,  76  Mo.  814.  But  the  value 
of  such  opinion  depends  wholly  upon  the  op- 
portunity the  witness  had  to  observe  the 
conduct  of  the  person  whose  mind  is  in  ques- 
tion, and  upon  the  incidents  actually  observ- 
ed. These  circumstances  should  be  stated, 
first,  to  make  the  opinion  competent  as  evi- 
dence ;  and,  second,  to  enable  the  Jury  to  es- 
timate the  value  of  the  opinion.  Indeed  a 
nonprofessional  witness  may  relate  the  facta 
without  expressing  any  opinion  at  all,  leav- 
ing it  to  the  Jury  to  draw  the  conclusion, 
with  or  without  the  aid  of  experts."  From 
these  authorities  it  Is  seen  that  the  facts 
upon  which  the  nonexpert's  opinion  is  based 
is  the  principal  element  of  such  testimony, 
and  that  the  opinion  of  the  witness  is  only 
a  secondary  matter;  and,  when  such  facts 
do  not  warrant  such  opinion,  then  the  opin- 
ion should  be  excluded.  State  v.  Erb,  supra. 
If  we  view  the  evidence  in  this  case  under 
the  rules  above  enunciated,  it  is  apparent 
that  none  of  the  witnesses  who  gave  their 
opinion  regarding  the  mental  condition  of 
Jacob  Huffman  were  qualified  to  give  such 
an  opinion,  for  the  reason  that  they  did  not 
possess  sut&clent  knowledge  of  his  conduct 
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and  expressions  npon  which  to  base  an  In- 
telligent opinion  touching  his  mental  condi- 
tion, and  for  that  reason  their  opinions  In 
that  regard  should  have  been  excluded,  had 
timely  objection  been  made  to  their  admis- 
sions, but  notwithstanding  the  admission  of 
such  opinions  without  objection,  they  were 
nevertheless  absolutely  without  weight  or 
probative  force,  and  should  not  be  consider- 
ed in  summing  np  the  weight  of  the  evidence. 
If  we,  therefore,  strike  out  the  opinions  giv- 
en by  the  nonexpert  witnesses  as  worthless, 
and  let  stand  all  their  testimony  regarding 
what  they  said  they  saw  Jacob  Huffman  do 
and  heard  him  say  during  the  last  two  weeks 
of  his  life,  would  any  one  for  a  moment  con- 
tend that  said  acta  and  words  would  be  evi- 
dence of  his  mental  capacity  to  make  a 
deed?  I  think  not,  for  the  reason  that  such 
acts  and  expressions  we  observe  in  dumb 
bmtes  and  Insane  persons,  and  are  not 
necessarily  indicative  of  mentality.  In  this 
connection  It  might  be  suggested  that  Jacob 
Schraeder's  opinion  was  based  upon  a  con- 
versation regarding  business  matters  bad 
with  Mr.  Huffman  on  February  21st,  8  days 
before  he  died.  That  is  true,  but  what  was 
the  character  of  that  conversation?  It  was 
to  the  effect  that  he  heard  Mr.  Huffman  say 
that  the  rats  had  eaten  np  enough  of  Will 
Huffman's  com  to  feed  100  head  of  cattle. 
That  Is  a  most  remarkable  story  for  a  sane 
man  to  tell.  If  he  said  that  to  Mr.  Schraed- 
er,  then  If  It  points  to  anything,  it  Is  toward 
insanity  or  nnbalanced  mind,  for  the  reason 
that  it  Is  common  knowledge  that  an  ordi- 
nary steer  on  feed  will  eat  one-half  bushel 
of  com  per  day,  and  at  that  rate  100  head 
would  eat  60  bnshels  per  day,  and  If  fed 
only  daring  the  minimum  peribd  cattle  are 
fed,  which  is  120  days,  the  amount  they 
would  consume  would  be  6,000  bushels.  I 
must  confess  that  that  is  quite  a  large  quan- 
tity of  com  for  rats  to  destroy  on  one  little 
farm.  The  effect  of  that  evidence  cannot  be 
'destroyed  by  saying  that  Mr.  Huffman  was 
speaking  facetiously,  or  in  a  spirit  of  Jocu- 
larity, for  the  reason  the  testimony  of  every 
witness  who  testified  regarding  his  physical 
condition  at  that  time  showed  he  was  suf- 
fering inexpressible  pain  from  his  physical 
ailments,  which  were  more  serious  and  dead- 
ly than  were  those  of  Job.  His  physical 
pain  and  mental  anguish  were  such  that  It 
would  be  wholly  unreasonable  to  believe  he 
meant  to  be  facetious  or  Jocular  at  the  time 
testified  to  by  Mr.  Schraeder;  and,  as  we 
have  no  evidence  upon  which  to  question  the 
credibility  of  Mrs.  Schraeder's  testimony,  we 
mast  hold  that  if  said  testimony  has  any 
weight  whatever,  standing  alone  as  It  does, 
it  would  indicate  a  morbid  or  deranged 
mind. 

But  there  Is  another  view  to  be  taken  of 
the  evidence  in  this  case,  and  that  Is  all  of 
the  physical  facts  of  the  case  and  all  of  the 
undisputed  testimony  are  corroborative  of 
the  testimony  of  Mn.  Huffman  and  Dr.  Mc- 
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Marry,  which  Is  to  the  effect  that  Jacob 
Huffman  did  not  possess  sufficient  mental 
capacity  to  understand  the  nature  of  the 
business  he  was  transacting  when  he  author- 
ized his  name  to  be  signed  to  the  deed.  We 
all  know  from  personal  experience  and  ordi- 
nary observation  that  sickness,  physical  pain, 
and  suffering  affect  the  mind,  and  the  more 
serious  the  sickness,  and  the  more  severe  the 
pain  and  suffering,  the  greater  is  the  effect 
upon  the  mind ;  and  if  that  rule  Is  applied . 
to  Mr.  Huffman  at  the  time  the  deed  was 
made,  then  he  must  have  been  a  physical, 
nervous,  and  a  mental  wreck,  and  his  conduct 
and  expressions  would  Indicate  as  much.  All 
be  did  was  to  sit  propped  up  in  a  chair,  with 
head  bowed  in  his  bands,  and  every  now  and 
then  give  expressions  of  the  pain  and  an- 
guish he  was  suffering,  and  occasionally  call 
for  some  milk  to  drink.  It  is  a  noteworthy 
fact  that  no  witness  who  testified  for  plain- 
tiffs or  defendant  regarding  Mr.  Huffman's 
condition  during  his  last  sickness  ever  saw 
him  for  one  moment,  day  or  night,  when  he 
was  not  Bitting  propped  up  In  his  chair, 
wrapped  in  blankets,  with  his  elbows  resting 
upon  bis  knees,  and  head  bowed  in  his 
hands,  or  heard  a  word  escape  his  lips  which 
was  not  expressive  of  physical  pain  and  men- 
tal anguish,  excepting  what  Mr.  Schraeder 
testified  to  regarding  the  conversation  he  bad 
with  him  regarding  the  rats,  and  what  Mr. 
Rodes  testified  to  regarding  the  answers  giv- 
en by  him  during  the  examination  he  put 
him  through  touching  his  capacity  to  make 
the  deed,  or  pass  the  salutations  of  the  days 
when  spoken  to.  Did  any  sane  man  on  earth 
ever  act  in  that  manner,  or  could  a  sane 
man  so  act?   I  think  not. 

The  evidence  in  the  case  should  also  be 
weighed  according  to  the  following  well-set- 
tled rule,  and  that  Is  those  witnesses  who 
bear  close  family,  social,  or  business  rela- 
tions to  the  person  whose  mind  Is  under  in- 
vestigation, as  well  as  the  family  physician, 
possess  the  most  favorable  opportunities  for 
knowing  his  mental  condition,  and  usually 
their  testimony  as  to  his  mental  capacity  is 
entitled  to  greater  weight.  Bolton  v.  Coch- 
ran, 208  Mo.  314,  loc.  dt.  417,  418,  106  S.  W. 
1035.  According  to  this  rule,  what  witnesses 
would  be  most  likely  to  observe  and  know 
the  changes,  if  any,  In  Mr.  Huffman's  con- 
duct and  expressions,  his  loving  and  dutiful 
wife,  who  was  ever  at  his  side,  and  diligent- 
ly watched  every  move,  and  attentively  lis- 
tened for  every  word  spoken,  and  tenderly 
administered  to  his  every  want;  and  his 
family  physician,  who  diagnosed  his  case 
and  treated  him  for  his  many  ailments,  or 
two  or  three  neighbors,  who  called  a  few 
times  to  see  Mr.  Huffman  In  his  last  sickness? 
The  answer  must  be  in  favor  of  the  wife 
and  family  physician,  according  to  all  known 
rules  of  weighing  evidence,  and  such  Is  the 
common  sense  of  the  situation.  They  had 
no  opportunity  to  observe  and  know  of  the 
changes  that  his  wife  and  the  doctor  testified 
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to,  and  consequently  the  idea  that  his  mind 
was  unbalanced  never  entered  their  minds. 
They  simply  saw  his  physical  changes  and 
distress,  without  having  their  attention  call- 
ed to  his  mental  changes. 

But  Independent  of  the  observations  before 
made,  this  case  possesses  a  few  inherent  in- 
firmities which  are  worthy  of  note.  First 
The  evidence  of  defendant  tended  to  prove 
that  the  day  before  Jacob  Huffman  made  the 
deed  he  sent  for  Mr.  Rodes  to  come  out  and 
draw  the  deed.  We  do  not  doubt  but  what 
he  was  sent  for  by  some  one,  but  the  strange 
part  of  the  story  is  that  Mr.  Huffman,  suffer- 
ing as  he  was  at  the  time,  and  being  in  the 
constant  care  and  under  the  close  observa- 
tion of  Mrs.  Huffman,  should  send  for  Mr. 
Rodes  to  come  and  transact  such  an  impor- 
tant matter  of  business  without  so  much  as 
mentioning  the  matter  to  her,  which  could 
not  have  been  properly  performed  without 
her  assent  and  signature.  How  did  he  know 
she  would  sign  the  deed?  No  one  had  ever 
before  consulted  her  or  obtained  her  views 
regarding  the  matter.  And,  again,  it  is  pass- 
ingly strange  that  such  a  message  could 
have  been  sent  to  Mr.  Rodes  without  Mrs. 
Huffman  knowing  something  about  it,  with- 
out it  was  intentionally  withheld  from  her, 
since  she  was  his  constant  attendant  during 
all  bis  last  sickness.  If  Intentionally  with- 
held from  her,  then  that  would  Indicate  a 
fraud  had  been  perpetrated  upon  her  rights. 
The  evidence  also  shows  that  after  Mr. 
Rodes  reached  the  room  where  Mr.  Huffman 
was  sitting,  and  began  talking  with  Mrs. 
Huffman  about  the  deed,  the  defendant  con- 
tinued to  absent  himself  from  the  room,  and, 
after  being  sent  for  twice,  he  was  admonish- 
ed to  stay  there  until  the  matter  was  dis- 
posed of.  That  conduct  was  not  in  keeping 
with  the  ordinary  affairs  of  life,  nor  indica- 
tive of  upright  and  honest  dealing.  The  old 
proverb,  "The  wicked  flee  when  no  man  pur- 
Bueth"  seems  to  perfectly  fit  his  case.  If  his 
father  had  sent  him  for  Mr.  Rodes  to  come 
and  make  the  deed,  why  should  he  absent 
himself  from  the  room  where  he  was  needed 
to  give  the  information  regarding  the  bound- 
aries of  the  land  to  be  conveyed,  and  where 
his  interests  demanded  his  presence?  But, 
no;  like  the  Arab  of  old,  he  quietly  folded  his 
tent,  and  silently  stole  away,  and  left  his 
mother.  In  her  distressed  and  helpless  condi- 
tion, to  wage  an  unequal  legal  contest  with 
his  shrewd  and  able  lawyer.  Again  It  Is 
conceded  on  both  sides  that  Mrs.  Huffman, 
not  only  objected  to  signing  the  deed  her- 
self, but  she  also  earnestly  objected  to  her 
husband  doing  so,  and,  among  other  reasons, 
she  insisted  at  all  times  that  he  was  not 
mentally  capable  of  doing  so.  Under  those 
conceded  facts  it  is  remarkably  strange  that 
an  old  and  experienced  lawyer  would  tell 
her  that  was  not  her  fight  when  she  was 
fighting  to  preserve  her  own  valuable  rights 
and  those  of  her  helpless  husband.  And 
Dtill  more  strange,  if  true,  that  Mr.  Rodes 


should  then  and  there,  through  hia  own  voli- 
tion, undertake  to  put  Mr.  Huffman  through 
a  mental  examination  to  test  his  capacity  to 
make  the  deed.  Mrs.  Huffman  testified  that 
nothing  of  the  kind  took  place,  and  all  the 
facts  and  circumstances  In  this  case  corrobo- 
rate her  In  that  statement  and  contradict  the 
Improbable  story  of  Mr.  Rodes. 

But  it  is  argued  that  the  evidence  shows 
that  the  defendant  was  really  the  owner  of 
about  one-half  of  the  equitable  interest  in 
the  "prairie  farm,"  and  that  the  deed  was 
made  by  Jacob  Huffman  for  the  purpose  of 
conveying  to  defendant  that  which  in  equity 
belonged  to  him.  If  that  was  true,  then  de- 
fendant would  have  been  entitled  to  have 
the  deed  under  which  his  father  held  the  en- 
tire title  reformed,  so  as  to  show  the  fact 
that  he  owned  the  one-half  thereof ;  and,  be- 
fore this  deed  can  be  sustained  upon  that 
theory,  the  evidence  should  have  been  clear, 
strong,  and  convincing,  leaving  no  doubt  in 
the  mind  of  the  chancellor  as  to  the  justice 
and  equity  of  bis  claim.  But  unfortunately 
for  defendant  there  Is  no  such  evidence  con- 
tained in  this  record.  The  only  evidence 
bearing  upon  that  question  consists  of  two 
or  three  loose  and  disconnected  declarations 
alleged  to  have  been  made  by  Jacob  Huffman 
to  some  two  or  three  different  persons  cover- 
ing a  period  of  three  or  four  years.  That 
evidence  is  not  sufficient  to  warrant  any 
court  in  upholding  this  deed  upon  the  ground 
that  defendant  was  the  real  owner  of  one- 
half  of  the  equitable  interest  in  said  farm, 
and  that  this  deed  only  conveyed  to  him  that 
which  he  was  in  equity  and  justice  entitled 
to.  This  court  has  many  times  held  that 
loose  declarations  of  deceased  persons,  re- 
garding property  standing  in  his  name,  as 
being  that  of  some  one  else  will  not  be  suffi- 
cient to  establish  title  in  such  person,  and 
that  all  testimony-  of  verbal  admissions  and 
statements  of  persons  since  dead  is  entitled 
to  but  small  weight  in  establishing  such  a 
right  Woodford  v.  Stephens,  51  Mo.  443» 
Rlngo  V.  Richardson,  63  Mo.  385;  Modrell  v. 
Rldde,  82  Mo.  36. 

Let  us  take  a  bird's-eye  view  of  this  case. 
In  September,  1903,  we  find  the  defendant; 
Wm.  T.  Huffman,  a  strong,  vigorous  young 
man,  going  over  to  the  home  of  his  aged 
father,  who  was  sick  and  Infirm,  unable  to 
attend  to  his  farm  and  ordinary  business  af- 
fairs, and,  in  consequence  thereof,  he  moved 
his  father  and  mother  to  his  own  home,  and 
there  kept  him  until  his  death,  which  oc- 
curred on  the  29th  day  of  February,  1904. 
During  those  few  months  the  son  had  charge 
of  bis  father's  business,  looked  after  and 
rented  bis  farm,  and  negotiated  a  loan  for 
him,  which  was  secured  by  mortgage  on  a 
portion  of  bis  farm.  The  uncontradicted  evi- 
dence showed  that  the  land  conveyed  to  the 
son  was  worth  $5,000  or  $6,000,  and  was 
worth  from  $1,000  to  $1,800  more  than  the 
Interest  the  son  claimed  he  owned  in  the 
farm.    The  physical  condition  of  the  father 
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was  such  tbat  be  conid  not  lie  down,  but  bad 
for  weeks  sat  propped  up  in  a  chair,  wTap- 
ped  in  guilts  and  blankets;  he  was  blind  and 
deaf;  be  could  not  feed  himself,  or  other- 
wise administer  to  his  own  wants  and  neces- 
sities, but  those  kindly  ofSces  were  perform- 
ed by  bis  wife,  the  same  as  if  he  bad  been 
a  baby;  hia  bands  and  feet  were  drawn  and 
twisted  out  of  shape  by  the  ravages  of  rheu- 
matism ;  bis  joints  were  enlarged  and  swol- 
len ;  be  was  unable  to  bold  anything  in  bis 
bands,  not  even  a  spoon  with  which  to  feed 
himself,  or  a  pen  with  which  to  sign  tbe  deed 
in  question;  there  was  no  circulation  of  tbe 
blood  in  the  lower  two-thirds  of  his  lower 
limbs,  and  they  were  cold  and  blue,  one  of 
tbeiu  having  an  offensive  running  sore  on  it; 
asthma  had  all  but  shut  off  his  breath,  and 
bis  kidney  troubles  bad  filled  bis  system  full 
of  poisonous  matters,  which  caused  his 
blood  vessels  to  thicken,  retard  bis  circula- 
tion, and  thereby  prevented  proper  nourish- 
ment of  bis  body.  In  that  condition  he  sat 
in  his  chair  for  two  weeks  before  his  death, 
and  for  10  days  before  tbe  deed  was  ex- 
ecuted, complaining  all  tbe  time  of  his  suf- 
fering and  misery.  These  facta  are  not  dis- 
puted by  any  one,  but  are  substantiated  by 
tbe  testimony  of  every  witness  who  testified 
In  tbe  case  regarding  his  physical  condition 
— those  for  defendant  as  well  aa  those  for 
plaintiff. 

In  my  judgment  those  facts  do  not  point 
very  strongly  toward  a  mind  sufficiently 
sound  to  execute  a  deed,  especially  when  it 
Involved  tbe  settlement  of  accounts  between 
the  grantor  and  the  grantee,  as  was  neces- 
sary in  this  case.  When  we  briefly  consider 
bis  mental  condition  from  what  he  said  and 
did  during  those  same  two  weeks,  it  pre- 
sents the  same  weak  and  shattered  condition 
in  which  we  found  his  body.  According  to 
all  of  tbe  testimony.  Independent  of  that  of 
Mr.  Rodes'  be  uttered  not  a  word,  except  in 
saying  "Yes"  or  "No"  in  response  to  ques- 
tions, or  that  he  was  feeling  "Mighty  badly" 
or  "Very  badly,"  or  would  occasionally  say 
"Good  morning"  or  "Good  evening"  when 
spoken  to;  also  excepting  upon  one  occasion, 
according  to  the  testimony  of  one  witness, 
Jacob  Huffman  invited  her  to  call  again,  and 
according  to  that  of  another  be  said  the  rats 
upon  the  farm  bad  destroyed  8u£9clent  corn 
to  feed  100  head  of  cattle.  Not  another  word 
that  I  can  now  recall  fell  from  his  tongue 
during  the  last  two  weeks  of  his  earthly  ex- 
istence. And  if  one  should  gather  together 
every  word  uttered  by  him  upon  all  subjects 
during  that  time,  I  dare  say  that  they  would 
not  cover  tbe  space  occupied  by  6  lines  of 
the  manuscript  I  am  now  writing.  And 
should  you  add  to  those  lines  every  word 
which  Bir.  Rodes  testified  that  Jacob  Huff- 
man said  whUe  he  was  there,  then  I  also 
venture  the  assertion  that,  all  told,  they 
would  not  fill  the  space  occupied  by  10  print- 
ed lines  In  one  of  tbe  Missouri  reports.     I 


have  abridged  this  evidence  to  a  very  small 
compass,  In  order  that  tbe  mind  may  grasp 
It  at  a  glance,  and  comprehend  without  dif- 
ficulty tbe  abject  mental  and  physical  con- 
dition of  Jacob  Huffman  at  the  time  it  is 
said  he  touched  the  pen  which  signed  bis 
name  to  tbe  deed  in  question.  Under  those 
facts  and  conditions  tbe  deed  was  presented 
to  Rebecca  Huffman  for  her  signature.  For 
weeks  she  bad  been  the  constant  attendant 
of  her  sick  and  diseased  husband,  caring  for 
and  administering  unto  bis  comfort  and  ne- 
cessities, both  uay  and  night  Burdened 
with  his  care,  and  grieving  over  bis  sickness, 
suffering,  and  rapidly  approaching  death, 
she  at  the  time  opposed  and  battled,  single- 
banded  and  alone,  with  respondent,  her  son, 
and  bis  able  and  experienced  lawyer,  against 
tbe  execution  of  tbe  deed,  Insisting  that  she 
knew  nothing  of  tbe  proposed  transaction, 
and  that  her  poor,  sick  husband  was  mental- 
ly unsound  and  Incapable  of  making  tbe 
deed.  But  alas:  when  tbe  battle  had  waxed 
warm,  and  she  looked  over  and  saw  her 
poor  sick  husband,  she  gave  up  the  fight, 
withdrew  all  objections,  and  signed  tbe  deed 
rather  than  to  have  a  fuss  and  scene  before 
her  frail  suffering  husband. 

These  are  tbe  undisputed  facts  of  the  case, 
except  aa  testified  to  by  Mr.  Rodes  regard- 
ing Jacob  Huffman's  mentality.  And  in  the 
light  of  those  facts  I  ask.  Is  the  deed  which 
was  executed  by  Jacob  Huffman  and  Rebec- 
ca Huffman  to  Wm.  T.  Huffman,  dated  Feb- 
ruary 29,  1904,  a  valid  and  binding  instru- 
ment? My  learned  Associates  upon  tbe 
bench,  for  whose  ability  and  Judgment  I 
entertain  the  highest  regard,  answer  in  the 
afiSrmative,  and  base  their  opinion  upon  the 
testimony,  as  I  gather  it,  of  the  nonexpert 
witnesses  who  testified  in  the  case,  who  nei- 
ther had  sufficient  opportunity  to  observe 
and  Judge  of  his  sanity,  and  whose  testimony 
was  not  sufficient  upon  which  to  base  an 
opinion  In  that  regard.  The  law  of  this 
state  Is  well  settled,  as  before  shown,  that 
nonexpert  witnesses  are  incompetent  to  give 
opinions  as  to  the  sanity  of  a  person,  except 
where  they  first  testify  to  tbe  facta  upon 
which  they  base  their  opinions.  In  order  that 
the  court  or  Jury  may  determine  from  those 
facts  wbft  weight.  If  any,  should  be  given 
to  their  opinions.  In  my  Judgment  none  of 
those  witnesses  testified  to  a  state  of  facts 
which  of  themselves  Indicated  a  sound  mind, 
or  were  sufficient  upon  which  to  base  an 
opinion  that  Jacob  Huffman  was  capable  of 
executing  the  deed  In  question.  Jacob  Huff- 
man would  only  speak  to  his  physician  when 
spoken  to,  and  then  he  would  only  say  he 
was  feeling  "Very  bad.  Doctor,"  or  "Mighty 
bad."  Upon  those  answers  Dr.  McMurry 
testified  that  he  was  unable  to  state  tbe  de- 
gree of  bis  mental  strength,  that  be  answer- 
ed Intelligently  the  two  or  three  questions 
asked  him,  but  that  he  did  not  think  he  pos- 
sessed sumcient  mental  strength  to  transact 
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general  business.  Sucb  ansf^ers  are  made  by 
children  and  Imbeciles  every  day,  and  would 
no  more  Indicate  a  capacity  to  make  a  deed 
In  the  one  case  than  in  the  other;  and  Dr. 
McMurry  so  testified,  and  could  not,  in  my 
Judgment,  have  honestly  testified  to  anything 
else,  for  the  reason  that  he  did  not  see  him 
do  anything,  or  hear  him  say  anything, 
which  was  sufilcient  upon  whldi  to  base  an 
opinion  touching  bis  mental  capacity.  If 
his  famOy  physician  was  unable  to  base  an 
opinion  upon  that  meager  evidence,  how 
mnch  more  so  would  be  the  inability  of  the 
nonexpert  witnesses  to  do  so?  The  mere 
asking  the  question  answers  it  in  the  nega- 
tive. While  the  burden  of  proof  rested  upon 
appellants  to  show  the  incapacity  of  Jacob 
Huffman  to  make  the  deed,  and  that  Rebecca 
Huffman,  his  wife,  was  induced  to  execute 
It  through  fraud  and  undue  Influence,  yet, 
in  my  Judgment,  they  proved  both  of  those 
facts  by  the  overwhelming  weight  of  the 
evidence;  and  in  my  Judgment  the  opinion 
of  my  Associates  stands  without  a  parallel 
to  support  It  In  equity  Jurisprudence.  So, 
if  we  look  at  this  case  from  any  view  point, 
we  are  unable  to  see  any  merit  in  defend- 
ant's case.  The  learned  trial  court  took  the 
opposite  view  of  the  case,  and  held  the  deed 
valid.  While  this  court  in  equity  cases 
where  the  witnesses  have  testified  orally  will 
defer  somewhat  to  the  findings  of  the  chan- 
cellor, yet  it  will  not  be  concluded  by  such 
findings  where  it  Is  convinced  that  those 
findings  are  not  supported  by  the  weight  of 
the  evidence,  but  will  proceed  to  make  its 
own  findings,  and  reverse  and  remand  the 
cause,  or  enter  here  such  Judgment  as  Jus- 
tice and  equity  of  the  case  may  demand. 
Benne  v.  Schencko,  100  Mo.  250,  13  S.  W. 
82;  Gibbs  v.  Haughowout,  207  Mo.  S8i,  105 
S.  W.  1067. 

Entertaining  the  views  I  do  regarding  the 
law  and  facts  of  the  case,  in  my  opinion  the 
findings  should  be  for  the  plaintiffs,  and  a 
decree  entered  here  setting  aside  and  cancel- 
ing the  deed  in  question.  I  must  therefore 
dissent  from  the  conclusions  reached  by  the 
majority  opinion. 


WHITE  V.  SPENCER. 
(Supreme  Court  of  Missouri.     March  9,  1909.) 

1.  Execution  (J  115*)— Sau>— Relation. 

Where  a  Jadgment  is  a  lien  on  land,  a  sale 
under  execution  thereon  relates  back  to  the  date 
of  the  judgment  lien  and  cuts  out  an  interven- 
ing deed  by  the  judgment  debtor. 

[Ed.   Note.— For  other  cases,   see  Execution, 
Cent.  Wg.  J  257;   Dec  Dig.  S  115.*] 

2.  HouKSTEAD  (I  1*)— Definition. 

T%e  term  "homestead,"  as  used  in  the  ex- 
emption statutes,  means  that  tract  of  land 
Trhich,  being  within  the  statutory  limitations 
hoth  as  to  quantity  and  value,  is  held,  occupied, 


and  claimed  as  a  homestead,  as  to  which  no 
judgment  lien  attaches. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i  1 ;  Dec  Dig.  i  l.» 

For  other  deSnitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3327-^336;  vol.  8,  pp.  7679,  7680.] 

3.  HovESTEAD  ({  103*)— Lien  or  Judgment- 
Excess  Land. 

Rev.  St.  1899,  (  3751  (Ann.  St  1906,  p. 
2090),  provides  that  judgments  of  courts  of  rec- 
ord, on  the  filing  of  a  transcript  in  the  office  of 
the  clerk  of  the  circuit  court  of  any  other  coun- 
ty, shall  be  a  lien  on  the  real  estate  of  the  judg- 
ment debtor  situated  in  the  latter  county.  Sec- 
tion 3016  (Ann.  St.  1906,  p.  2034)  declares  that 
the  homestead,  consisting  of  a  dwelling  house 
and  appurtenances  and  Uie  land,  not  exceeding 
18  square  rods,  or  a  total  value  of  $3,000,  in 
certam  cities  shall  be  exempt  from  attachment 
and  execution,  and  section  3617  declares  that, 
on  the  levy  of  an  execution  on  real  estate  of 
which  such  homestead  may  he  a  part,  the  house- 
holder may  choose  the  part  to  which  the  exemp- 
tion shall  apply,  and,  if  he  shall  refuse  to  do  so, 
it  shall  l>e  set  off  by  appraisers.  Held  thaL 
where  a  debtor  was  occupying  land  in  excess  of 
his  homestead  exemption,  a  judgment  rendered 
against  him  became  a  lien  on  the  excess  prior  to 
the  levy  of  an  execution,  which  lien  was  superior 
to  a  conveyance  of  the  excess  by  the  debtor  be- 
fore levy. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  158;   Dec  Dig.  S  103. •] 

4.  Homestead  (§  196*)— Excess  Land  — S«- 
LECTioN— Effect. 

Where,  after  judgment,  the  debtor  convey- 
ed land  in  excess  of  his  homestead  on  which  the 
judgment  was  a  lien,  the  debtor  and  the  pur- 
chaser were  Ixjund  by  the  selection  thus  made, 
so  that  a  purchaser  of  the  excess  at  an  execu- 
tion sale  under  such  judgment  was  entitled  to 
recover  the  land  in  ejectment. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {  367 ;   Dec  Dig.  i  196.*] 

Appeal  from  Circuit  Court,  Buchanan  Ck>un- 
ty;  Henry  M.  Ramey,  Judge. 

Action  by  William  M.  White  against  Rich- 
ard L.  Spencer.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed, with  directions. 

The  following  la  the  opinion  in  division,  by 
GRAVES,  J.: 

"The  facts  pleaded  and  proven  in  this  case 
can  be  stated  in  small  compass,  which,  when 
considered,  leaves  but  one  sharp  issue  of 
law.  William  E.  Gibson  was  the  owner  of 
the  west  10  feet  of  lot  32,  and  all  of  lots  33 
and  34,  in  block  6,  in  Carbry's  addition  to 
the  city  of  St  Joseph,  Mo.,  which  tract  made 
a  parallelogram  60  by  140  feet  The  frontage 
of  60  feet  was  on  Beattle  street,  and  that  of 
120  on  20th  street  Upon  this  tract  was  the 
residence  of  Gibson,  and  the  whole  was  fenc- 
ed as  one  tract,  and  held,  used,  and  claimed 
by  him  as  his  homestead  up  to  May  24,  1902, 
he  being  the  head  of  a  family.  May  1,  1902, 
the  plaintiff  herein  recovered  Judgment 
against  Gibson  in  the  circuit  court  of  Carroll 
county,  Mo.,  for  $3,217.83.  On  the  8d  day  of 
May  following,  a  transcript  of  such  Judg- 
ment was  filed  with  the  clerk  of  the  circuit 
court  of  Buchanan  county,  wherein  was  sit- 
uated the  property  of  Gibson,  described  as 
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aforesaid.  On  May  24,  1902,  Gibson,  being 
Indebted  to  defendant  for  legal  serrices  in 
the  sum  of  $400,  did,  for  and  In  considera- 
tion of  that  debt,  deed  to  defendant  the  west 
10  feet  of  lot  32  aforesaid,  and  33  feet  ofC  of 
the  north  end  of  lots  33  and  84  aforesaid. 
On  May  12,  1904,  plaintiff  in  this  cause  had 
a  general  execution  Issued  upon  his  tran- 
script judgment,  and  the  land  previously  cmi- 
veyed  to  defendant  Spencer  was  levied  upon 
and  sold  to  plaintiff,  the  consideration  at  the 
sherlfTs  sale  being  $5.  The  record  also  shows 
that,  prior  to  the  deed  to  Spencer,  Gibson's 
homestead  had  never  been  admeasured  or  set 
off  to  him  out  of  the  tract  first  described 
herein  above.  It. also  stands  admitted  that 
the  tract  remaining  and  at  the  time  of  trial 
held  and  claimed  by  Gibson  as  his  homestead 
was  a  little  in  excess  of  IS  square  rods. 

"In  describing  the  transaction  when  this 
deed  was  made,  Mr.  Gibson,  as  a  witness, 
said:  'Q.  You  say  that  you  owed  Mr.  Spencer 
at  that  time?  A.  Yes,  sir.  Q.  And  you  made 
him  this  conveyance  to  pay  his  debt?  A.  I 
did.  Q.  State  whether  or  not  you  figured  up 
the  size  of  the  homestead  which  you  would 
be  allowed  at  that  time  and  undertook  to 
oonvey  him  the  excess?  A.  I  did  not,  but 
another  man  did.  Q.  That  was  your  pur- 
pose? A.  Yes,  sir.  Q.  And  what  you  under- 
took to  retain  there,  what  you  did  retain 
there,  you  now  hold  as  your  homestead?  You 
undertook  to  release  that?  A.  I  did.  Q. 
Now,  Mr.  Gibson,  what  is  the  value  of  that 
land  which  you  retained  there?  A.  The  land 
I  retained?  Q.  Yea,  with  your  house  and  im- 
provements on  it.  A.  I  suppose  It  is  worth 
twenty-four  or  five  hundred  dollars.  Q.  Do 
yon  recall  what  you  scheduled  it  at  when 
yon  filed  an  application  to  be  adjudged  a 
bankrupt?  A.  I  think  it  was  three  thousand 
dollars.  Q.  At  that  time  you  had  already 
sold  off  this  to  Mr.  Spencer?  A.  No,  I  think 
not  I  don't  recollect  Q.  You  remember  yon 
made  your  deed  to  Mr.  Spencer  In  the  same 
month  the  judgment  was  rendered  against 
you  down  there?  A.  I  guess  I  did.  Q.  You 
did  not  apply  for  a  discharge  In  bankruptcy 
until  some  year  or  two  afterwards?  A.  I 
don't  recollect  wbat  I  scheduled  it  at,  but  I 
never  valued  the  place  as  a  whole  at  $3,000, 
and  I  will  take  to-day  $2,500  for  what  I  have 
got  there.  Q.  Now,  at  the  time  you  made 
this  deed  to  Mr.  Spencer,  you  expected  Mr. 
White  to  undertake  to  levy  upon  this  excess, 
and  have  It  set  off?  A.  I  suppose  so.  Q. 
And  It  was  for  the  purpose  of  giving  It  to 
Mr.  Spencer  instead  of  him  ?  A.  For  the  pur- 
pose of  paying  a  just  debt  Instead  of  wbat 
I  considered  an  unjust  debt  Q.  It  was  for 
the  purpose  of  giving  it  to  Mr.  Spencer  in- 
stead of  letting  Mr.  White  get  It?  A.  The 
man  I  justly  owed.  Mr.  Spencer:  We  object 
to  that'  The  Court:  I  don't  see  the  relevancy 
of  It  Q.  You  say  it  was  for  the  purpose  of 
paying  a  just  debt  instead  of  an  unjust  one? 
A  One  I  recognized  as  my  debt  Q.  Instead 
a  one  you  thought  was  unjust?    A.  Yes,  sir. 


instead  of  one  I  thought  then,  and  think 
now,  and  always  will,  was  unjust  Q.  The 
judgment  Mr.  White  had?    A.  Yes,  sir.' 

"Direct  examination  by  Mr.  Spencer:  'Q. 
Was  there  anything  done  by  you,  or  for  you, 
towards  setting  out  your  homestead  prior  to 
the  making  of  the  deed  by  you  and  your  wife 
to  me  of  your  homestead?  (Objected  to  by 
plaintiff. '  Objection  overruled.)  Q.  Was  there 
anything  done  by  you,  or  any  one  for  you, 
towards  setting  out  a  homestead  there  prior 
to  the  making  of  the  deed  to  Richard  Lt, 
Spencer?  A.  No,  sir.  Q.  Wbat  was  done 
and  said  at  the  time  of  making  the  deed  with 
reference  to  It?  (Objection.)  The  C!ourt: 
State  what  was  done.  (Plalntifl  objects.) 
The  Court:  He  Is  not  undertaking  to  prove 
the  contents  of  the  deed;  he  is  undertaking 
to  find  out  when  the  homestead  was  set  out 
The  Witness:  It  was  set  out  Immediately  pre- 
ceding the  deed.  The  Court:  Was  it  set 
out  preceding  the  deed?  The  Witness:  I  said 
immediately —  I  mean  before  the  making  of 
the  deed  Mr.  Spencer  come  to  me  and  told 
me  that  I  owed  him  justly,  and  that  he  would 
take  the  excess  of  my  homestead  for  the  fee, 
and  be  figured  It  out  The  Ciourt:  What  did 
you  do  about  setting  off  your  homestead 
before  this  deed  was  made?  The  Witness: 
Didn't  do  anything ;  only  just  at  the  time  it 
was  made,  I  made  the  deed  immediately. 
The  Court:  Then  what  did  you  do?  The  Wit- 
ness: Made  the  deed.  Q.  Were  there  any 
measurements  staked  off  or  division  made  of 
the  property  prior  to  the  making  of  the  deed? 
A.  No,  sir.  Q.  Was  there  anything  done  at 
the  time  of  making  the  deed,  except  at  the 
time  of  making  the  deed  a  measurement  was 
made  there  of  what  you  would  grant  me,  and 
that  there  was  a  homestead  and  a  little  in 
excess  left  there  to  you?  A.  Yes,  sir.  Q. 
Was  that  all  that  was  done?  A.  Yea,  sir.  Q. 
Up  to  the  moment  of  making  the  deed  was 
that  all  made  under  one  Indosure,  and  held 
and  claimed  by  you  as  a  homestead?  A. 
Yes,  sir.' 

"Cross-examination  by  Mr.  Eastin:  'Q. 
I  don't  quite  understand  you.  You  said  that 
just  before  the  deed  was  made  this  ground 
that  was  to  be  conveyed  to  Mr.  Spencer  was 
Inclosed?  A.  He  came  to  me  with  the  propo- 
sition; I  told  him  to  measure  off  and  leave 
me  the  homestead,  and  I  would  deed  him  the 
balance.  I  done  so.  Mr.  Spencer:  Was  the 
making  of  the  deed  and  the  doing  of  that 
one  transaction?  The  Witness:  Yes,  sir. 
Q.  But  you  bad  to  get  what  was  the  home- 
stead out  before  the  deed  was  made?  A> 
Yes,  sir.  Mr.  Spencer:  Was  It  all  one  trans- 
action? The  Witness:  Yes,  sir.  The  Court: 
You  say  he  figured  it  out?  The  Witness: 
Yes,  sir.  The  Court:  Were  there  any  stakes 
driven  or  anything  there  before  the  deed  was 
made?  The  Witness:  No,  sir,  never  was  a 
stake  driven.  Q.  What  did  you  do  to  mark 
out  your  homestead  before  this  deed  was 
made?  A.  Didn't  do  anything ;  when  he  came 
he  couldn't  get  the  excess  on  one  side  of  the 
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house  or  the  other  side;  that  Is  the  reason 
the  10  feet  was  taken  off  the  east  side  of  the 
property  and  the  balance  off  the  rear.  Mr. 
Spencer:  You  wanted  to  retain  your  home- 
stead? The  Witness :  Yes,  sir.  Didn't  want 
somebody  else  Jammed  up  against  me.  Mr. 
Spencer:  Was  the  making  of  this  deed  and 
the  cutting  off  of  the  excess  all  one  transac- 
tion? The  Witness:  Yes,  sir.  Mr.  Eastbi: 
You  didn't  need  any  stakes?  The  Witness: 
No,  sir,  didn't  need  any  stakes.  Mr.  Eastin: 
When  you  fixed  this  deed,  or  when  you  deter- 
mined what  should  go  in  the  deed,  you  had 
a  clear  idea  how  much  you  conveyed  off  on 
each  side?  The  Witness:  Yes,  sir.  Mr. 
Eastin:  You  had  to  have  your  idea  before 
you  made  your  deed?  The  Witness:  I  did 
have  it  Mr.  Eastin :  And  you  didn't  claim 
this  that  was  conveyed  away — didn't  expect 
to  claim  it  as  your  homestead?  The  Witness: 
No,  sir.  The  Court :  Did  j'ou  claim  it  up  to 
the  time  the  deed  was  made?  The  Witness: 
Yes,  sir.  Mr.  Spencer:  You  claimed  that 
op  to  the  time  of  making  the  deed  as  part 
of  your  homestead?  The  Witness:  Yes,  sir. 
Mr.  Eastin:  You  know  Mr.  White  had  a 
judgment  against  you  at  that  time?  The 
Witness:  Yes,  sir.  Mr.  Eastin:  And  that 
he  had  the  power  to  set  this  excess  off?  The 
Witness:  That  is  a  question.  He  didn't  do 
it  Mr.  Eastin:  You  knew  he  had  the  power 
to  do  It?  Mr.  Spencer:  We  object  to  that. 
The  Court:  He  stated  before  that  he  made 
this  conveyance,  and  did  It  for  the  purpose 
of  preventing  Mr.  White  from  getting  any 
Judgment  lien  on  this  property.' 

"The  suit  in  hand  is  one  in  ejectment  for 
the  land  conveyed  by  Gibson  to  Spencer. 

"The  answer  pleads  all  the  facts  herein- 
above set  out,  and  closes  with  this  prayer: 

"'Wherefore,  defendant,  having  fully  an- 
swered, asks  to  be  discharged  with  his  costs, 
and  prays  the  court  that  said  Judgment  and 
the  sheriff's  deed  thereunder  be  declared  a 
cloud  upon  defendant's  title,  and  that  the 
same  l)e  declared  no  lien  or  incumbrance 
against  the  title  of  defendant,  and  that  thu 
title  of  defendant  as  to  said  Judgment  and 
sale  thereunder  be  declared  to  be  in  defend- 
ant, and  for  such  other  and  further  relief 
as  may  be  proper  and  Just  in  the  premises.' 

"By  Its  Judgment  the  court,  nisi,  found  the 
issues  for  the  defendant  and  against  the 
plaintiff,  and  further  decreed  that  the  title 
to  said  property  was  in  defendant  and  that 
plaintiff's  sheriffs  deed  was  a  cloud  \ipon 
such  title,  and  that  the  same  be  declared  null 
and  void  and  to  be  no  lien  or  Incumbrance 
upon  defendant's  title.  Costs  were  also  ad- 
Judged  against  plaintiff.  Timely  motion  for 
new  trial  proving  of  no  avail,  i)laiutlff  brings 
the  case  here. 

"We  have  quoted  liberally  from  the  testi- 
mony, and  purposely  so  on  account  of  the 
conceived  Importance  of  the  case.  Boiled 
down,  the  evidence  of  Gibson,  the  judgment 
debtor,  is  to  the  effect  that  he  used  and 
claimed  the  whole  tract  as  a  homestead  up  to 


the  time  of  making  the  deed  to  defendant; 
that  he  and  defendant  agreed  that  there  was 
a  surplus  in  quantity,  and  for  that  reason  the 
whole  tract  could  not  be  held  as  a  home- 
stead; that  he  preferred  to  pay  defendant, 
whose  debt  he  recognized  as  an  honest  ob- 
ligation, rather  than  the  Judgment  debt, 
which  he  did  not  so  recognize;  that  they  es- 
timated the  amount  of  the  surplus,  and  be 
Immediately  made  the  deed  thereto;  that 
thereafter  he  held  and  claimed  the  remainder 
as  his  homestead;  that,  whilst  such  remain- 
der might  be  a  few  feet  in  excess  of  the 
quantity  allowed  in  cities  having  a  popula- 
tion of  40,000  Inhabitants,  it  was  less  in 
value  than  $3,000,  the  prescribed  limit  in 
value.  Under  this  testimony  and  the  other 
facts  heretofore  narrated,  we  conceive  the 
real  questions  raised  to  be  these:  (1)  Was 
this  transcript  judgment  a  lien  upon  the 
amount  of  this  tract  of  land  which  was  in 
excess  of  the  homestead?  (2)  Under  the 
facts,  was  there  or  could  there  be  an  aban- 
donment of  this  part  in  such  a  way  as  would 
make  plaintiff's  judgment  effective? 

"But  after  all,  an  answer  to  the  first  ques- 
tion practically  settles  the  controversy,  for. 
If  there  was  no  judgment  lien,  a  deed  for  a 
valuable  consideration,  made  prior  to  an  ex- 
ecution levy,  as  in  this  case,  would  be  good. 
We  mention  the  question  of  abandonment 
because  it  is  urged  in  the  briefs.  To  our 
mind  the  case  turns  upon  the  sole  question, 
as  to  whether  this  Judgment  was  a  lien 
against  the  surplus  in  quantity.  If  it  was 
a  lien,  then  the  sale  under  execution  relates 
back  to  the  date  of  the  Judgment  lien  and 
cuts  out  the  deed  of  defendant.  If  it  was 
not  a  lien  of  some  kind,  the  land  was  clear, 
and  a  bona  fide  deed  to  all  or  any  portion 
thereof  Is  good,  if  made  before  actual  levy, 
as  in  this  case.  This  question  we  propose  to 
discuss,  but  with  some  diffidence,  in  the  light 
of  the  broad  language  of  some  of  our  pre- 
vious decisions.  As  against  a  homestead 
proper,  under  the  rule  in  this  state,  there  is 
no  such  thing  as  a  dormant  lien.  By  home- 
stead proper  we  mean  that  tract  of  land 
which,  being  within  the  statutory  limitations 
both  as  to  quantity  and  value,  is  held,  occu- 
pied, and  claimed  as  a  homestead.  As  to 
such  a  tract  of  laud,  no  Judgment  lien  at- 
taches. To  be  explicit  and  to  make  an  ap- 
plication in  the  case  at  bar,  if  Gibson  hud 
owned  a  tract  of  land  18  square  rods  in 
dimensions  or  less,  and  in  value  $3,000  or 
less,  then  in  no  event  could  a  Judgment  lien 
attach.  This  for  the  reason  that  the  real 
purpose  of  the  law  Is  to  secure  so  much  prop- 
erty as  absolutely  exempt  from  attachment 
and  execution,  and  leave  it  in  a  shape  so 
that  it  may  be  sold  and  the  proceeds  thereof 
invested  In  another  homestead.  Such  Is  the 
spirit  of  our  homestead  act,  as  by  this  court 
construed.  But  should  this  broad  rule  ap- 
ply in  a  case  where  there  Is  a  Judgment  and 
at  the  date  of  the  Judgment  the  judgment 
creditor  has  a  tract  of  land  in  excess  of  a 


Digitized  by 


Google 


Mo.) 


WHITE  V.  SPENCER, 


23 


homestead,  either  In  value  or  quantity?  Con- 
fining It  to  the  case  at  bar,  should  the  doc- 
trine apply  where  the  Judgment  debtor  owns 
property  In  excess  of  the  quantity  allowed 
by  statute?  In  such  case  Is  there  no  Hen, 
which  could  and  does  attach  to  the  surplus, 
until  after  execution  and  levy?  This  Is  the 
vital  question  In  the  case  at  bar. 

"Following  the  broad  language  of  the  case 
of  Maeke  v.  Byrd,  181  Mo.  682,  33  S.  W.  448, 
52  Am.  Bt  Rep.  649,  no  judgment  lien  at- 
taches to  any  part  of  a  tract  owned,  occupied, 
and  claimed  as  a  homestead  until  after  ex- 
ecution, levy,  and  admeasurement  of  the 
homestead,  at  which  time  the  surplus  may 
be  sold,  not  by  virtue  of  a  Judgment  lien, 
but  by  virtue  of  the  levy  and  subsequent 
proceedings  thereunder.  Is  this  doctrine  cor- 
rect? If  so,  we  may  have  a  Judgment  debtor 
who  owns  1,000  acres  of  land  In  one  body, 
under  one  Inclosure,  and  used  and  occu- 
pied as  a  homestead.  Such  tract  would  of 
course  exceed  the  statutory  limitation  as  to 
quantity.  Yet  If  no  lien  attached  to  tlie  tract 
prior  to  levy  and  notice,  he  could  sell  off 
tract  after  tract  until  he  reduced  bis  pos- 
sessions to  160  acres  in  quantity,  or,  if 
shrewd  enough,  until  he  reduced  It  to  91>-^00 
in  valuation,  and  thus  defeat  a  Judgment 
whlcii,  under  the  general  statute,  Is  a  valid 
lien  upon  all  property,  except  his  limited 
homestead,  for  a  period  of  three  years.  Un- 
der the  general  statute  the  creditor  Is  not 
compelled  to  push  his  lien  under  three  years, 
the  life  of  the  Hen,  and.  If  properly  renew- 
ed, until  the  life  of  the  renewal  or  renewals. 
The  case  of  Macke  v.  Byrd  is  substantially 
this:  Under  two  executions  In  1876  there 
was  set  off  to  Ranney  In  the  manner  pre- 
scribed by  law  105  acres  of  land  as  his  home- 
stead. In  August,  1885,  Ranney  conveyed 
by  deed  to  Mrs.  Byrd.  Prior  thereto-^that 
is  to  say.  In  1883 — ^Macke  obtained  Judgment 
against  Ranney  for  $737.80.  The  sale  price 
between  Ranney  and  Mrs.  Byrd  was  $1,100 
In  excess  of  the  homestead  limit  It  also  ap- 
pears that  in  July,  1885,  Ranney  had  a  con- 
tract with  Mrs.  Byrd's  husband  to  sell  the 
land  to  him  for  ^,600.  Whereupon  Macke 
sued  out  bis  execution  and  garnished  Byrd. 
Ranney  refused  to  make  Byrd  the  deed,  and 
Mrs.  Byrd  purchased  later.  Byrd  was  dis- 
charged as  garnishee.  He  and  his  wife  mov- 
ed onto  the  property,  and  In  1886  Macke 
sued  oat  scire  facias  to  revive  his  Judgment, 
making  Mr.  and  Mrs.  Byrd  parties.  They, 
however,  were  discharged  by  the  court  Then 
In  1888  Macke  brought  suit  against  Mr.  and 
Mrs.  Byrd  to  cause  the  homestead  to  be  re- 
assigned, and  that  part  in  excess  of  $1,500 
to  be  subjected  to  the  payment  of  the  plain- 
tiff's Judgment  demand.  The  court,  nisi, 
found  for  Macke,  appointed  appraisers  to  re- 
assign the  homestead,  and  the  Byrds  brought 
the  case  here.  In  the  discussion  of  that 
case  the  learned  Judge  writing  the  opinion 
propounds  this  question:    'But  does  the  Hen 


touch  or  hold  the  surplus  of  size  or  value 
of  the  homestead?' 

"The  opinion  then  proceeds  to  answer  the 
query  thus  put,  portions  of  which  answer 
are  In  this  language: 

"  TThls  right  of  selection  (as  well  as  other 
provisions  of  the  homestead  law,  mentioned 
later)  cannot  be  reconciled  with  the  Idea 
that,  as  against  the  debtor,  the  Judgment 
lien  reaches  the  excess  of  quantity  or  value 
of  the  homestead  beyond  the  statutory  maxi- 
mum, before  an  ascertainment,  and  setting 
out,  of  the  part  to  which  the  exemption  shall 
ppply.  •  •  •  The  right  of  selection  and 
exchange  of  homesteads,  as  given  to  Judg- 
ment debtors  by  sections  5436  and  5442  (Rev. 
St  1889),  could  not  be  fully  enjoyed.  If  It 
were  held  that  the  lieu  of  a  Judgment  reach- 
ed, and  secured  to  the  creditor,  an  uncer- 
tain part  of  the  homestead  property,  without 
an  ascertainment  of  the  surplus  to  which  the 
lien  could  attach,  as  provided  by  law.  The 
Missouri  homestead  may  be  moved  about,  un- 
der the  protection  of  section  5442.  It  cannot 
be  fastened  to  one  spot  by  a  Judgment  lien, 
which  would  be  the  consequence  of  permitting 
it  to  be  sold  on  execution  subject  to  the  home- 
stead right  In  contemplation  of  section  5436, 
the  surplus,  above  the  statutory  measure.  Is 
not  .available  on  execution  until  ascertained 
and  determined  by  location  of  the  true  home- 
stead Itself  in  the  manner  prescribed.  The 
homestead  In  dispute  in  the  present  case  was 
fixed  and  defined  by  the  action  of  appraisers, 
the  sheriff  and  the  court,  under  the  Houck  ex- 
ecutions In  1876,  and  the  debtor  had  the  right 
to  all  the  privileges  of  a  homestead  owner  as 
to  that  property  so  set  off  (including  the 
right  to  sell  it),  until  some  creditor  should 
by  proper  steps  attack  the  former  allotment 
of  the  homestead  as  to  quantity  or  value. 
This  might  be  done  at  any  time  by  proceed- 
ing under  sections  5436  or  5444;  but  until 
that  course  was  taken  by  some  one,  the  debt- 
or was  entitled  to  the  full  enjoyment  of  all 
his  rights  In  and  to  the  homestead  property. 
Including  the  power  of  disposal,  of  which  he 
took  advantage  In  this  case.  The  fact  that 
Ranney  realized  by  his  sale  more  than  the 
statutory  amount  to  which  the  homestead 
is  limited  Is  of  no  concern,  as  against  the 
purchaser  of  It  from  him.  In  such  an  action 
as  this  by  the  Judgment  creditor.  If,  as  we 
hold,  the  lien  of  Judgment  did  not  attach  to 
the  surplus  In  value  until  ascertained  by  an 
admeasurement  of  the  proper  homestead, 
then  the  Hen  of  Judgment  was  no  impedi- 
ment to  a  sale  of  the  homestead  by  the  debt- 
or as  the  statute  permits.' 

"The  purport  of  this  broad  language  In 
the  Macke-Byrd  Case  is,  in  our  Judgment,  to 
the  effect  that  If  a  tract  of  land  Is  held, 
used,  and  claimed  as  a  homestead,  then,  al- 
though there  may  be  a  surplus  either  in  quan- 
tity or  value,  no  Judgment  Hen  attaches  un- 
til levy  is  made  and  an  admeasurement  of 
the  homestead  Is  bad  under  the  execution 
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and  levy,  and  this,  too,  in  the  face  of  the 
fact  that  judgment  liens  attagh  for  three 
years  as  against  all  property,  save  the  home- 
stead, which  homestead,  by  law,  has  fixed 
limitations  both  as  to  quantity  and  value. 
This  Is  the  construction  which  Valliant,  J., 
placed  on  the  Macke-Byrd  Case,  in  Smith  y. 
Thompson,  169  Mo.,  loc.  cit  661,  69  S.  W. 
1042,  whereat  be  said:  'We  have  construed 
our  statute  to  mean  that  the  judgment  lien 
does  not  attach  to  such  land  either  as  against 
the  homesteader  or  his  vendee,  so  as  to  ren- 
der the  land  in  the  hands  of  the  vendee  lia- 
ble for  the  excess  in  value  above  the  amount 
allowed  as  exempt,  in  a  case  where  the  home- 
steader had  sold  the  land  for  more  than  the 
exempt  value.  Macke  v.  Byrd,  181  Mo.  682, 
33  S.  W.  448,  52  Am.  St  Rep.  649.  In  that 
case  it  was  pointed  out  that  our  statute  at- 
tached the  lien  of  a  judgment  only  to  "lands, 
tenements  and  hereditaments  liable  to  be 
sold  upon  execution"  (section  3760,  Rev.  St. 
1899  [Ann.  St  1906,  p.  2090]),  which  was  not 
the  condition  of  lands  occupied  as  a  home- 
stead. And  it  was  further  shown  that  if 
more  land  In  quantity  or  value  was  so  held, 
the  excess  could  only  be  reached  under  exe- 
cution by  following  the  procedure  marked 
out  in  the  statute  for  setting  out  the  home- 
stead.' 

"In  our  opinion,  taking  the  broad  language 
of  the  Macke-Byrd  Case,  it  in  effect  holds  that 
there  is  no  lien  against  the  surplus,  whether 
such  surplus  in  the  homestead  tract  is  the  re- 
sult of  either  quantity  or  value,  until  such 
time  as  there  has  been  an  appraisement  and 
admeasurement  of  the  homestead.  If  it  so 
holds,  in  our  humble  judgment  it  is  wrong. 
We  have  read  the  full  text  of  the  Vermont 
case  cited  therein,  and  we  do  not  feel  that  it 
furnishes  a  basis  for  the  broad  conclusions 
reached.  These  conclusions  say  that  the  sur- 
plus, whether  occasioned  by  the  excess  of 
quantity  or  excess  of  valae,  is  not  impressed 
with  the  judgment  lien.  In  this  the  opinion 
goes  beyond  the  facts  of  the  case  in  hand. 
Tbe  real  issue  in  the  Macke-Byrd  Case  was 
whether  or  not,  where  there  had  l)een  a  pre- 
vious ascertainment  of  a  homestead  in  the 
manner  prescribed  by  statute,  and  there  was 
an  increase  in  value  after  such  ascertain- 
ment and  whilst  still  held  by  the  original 
homesteader,  could  such  surplus,  occasioned 
by  the  increase  in  value,  be  the  subject  of  a 
judgment  Hen  of  a  judgment  procured  after 
the  first  ascertainment  of  the  homestead? 
Had  the  Macke  v.  Byrd  opinion  strictly  con- 
formed to  this  issue.  It  would  have  been  cor- 
rect It  is  correct  in  the  conclusions  reached 
upon  the  real  facts  therein  at  issue.  We  can 
see  that  where  a  homestead  has  been  once 
ascertained  there  might  be  a  presumption  of 
its  continuance  until  such  time  as  there 
might  be  a  different  ascertainment  under  the 
statute,  and  in  our  judgment  the  Macke- 
Byrd  Case  should  have  been  confined  to  this 
one  issue,  and  when  so  confined  it  la  correct 


"We  have  in  this  state  the  following  stat- 
ute (secUon  3751,  Rev.  St  1899  [Ann.  St 
1006,  p.  2090]):  'Judgments  and  decrees  ob- 
tained in  any  court  of  record  In  this  state 
shall,  upon  the  filing  of  a  transcript  thereof 
in  the  office  of  the  clerk  of  the  drcult  court 
of  any  other  county,  be  a  lien  upon  tbe  real 
estate  of  the  person  against  whom  such  judg- 
ment or  decree  is  rendered,  situate  in  tbe 
county  in  which  such  transcript  is  filed.' 

"Now,  opposed  to  the  broad  provisions  of 
this  statute,  we  have  the  homestead  act 
This  first-named  statute  makes  such  judg- 
ment a  Hen  upon  all  real  estate  owned  by 
the  judgment  creditor.  But  with  it  we  must 
read  the  homestead  act.  This  act  so  far  as 
applicable,  reads:  'The  homestead  of  every 
housekeeper  or  head  of  a  family  consisting 
of  a  dwelling  house  and  appurtenances,  and 
the  land  used  In  connection  therewith,  not 
exceeding  the  amount  and  valu6  herein  limit- 
ed, which  is  or  shall  be  used  by  such  house- 
keeper or  head  of  a  family  aa  audi  home- 
stead, shall,  together,  with  the  rents,  Issues 
and  products  thereof,  be  exempt  from  at- 
tachment  and  execution,  except  as  herein 
provided;  such  homestead  In  the  county 
shall  not  include  more  than  one  hundred  and 
sixty  acres  of  land,  or  exceed  the  total  value 
of  fifteen  hundred  dollars ;  and  in  cities  hav- 
ing a  population  of  forty  thousand  or  more, 
such  homestead  shall  not  include  more  than 
eighteen  square  rods  of  ground,  or  exceed 
the  total  value  of  three  thousand  dollars.' 
Rev.  St  1899,  t  3616  (Ann.  St  1906^  p.  2034). 

"Following  this  is  section  8617,  which 
reads:  'Whenever  an  execution  shall  be  lev- 
led  upon  the  real  estate  of  such  housekeeper 
or  bead  of  a  family,  of  which  such  home- 
stead may  be  a  part  or  upon  such  part  of 
any  homestead  as  may  be  in  excess  of  the  lim- 
itation of  the  value  thereof  created  in  sec- 
tion 8616,  such  honsekeeper  or  head  of  a 
family  shall  have  the  right  to  designate  and 
choose  the  part  thereof  to  which  the  exemp- 
tion created  in  section  8619  shall  apply,  not 
exceeding  the  limited  value;  and  upon  ancb 
designation  and  choice,  or  in  case  of  a  re- 
fusal to  designate  or  choose,  the  sheriff  levy- 
ing the  execution  shall  appoint  three  disin- 
terested appraisers,  who  shall,  first,  being 
sworn  to  a  faithful  discharge  of  their  duties, 
fix  the  location  and  boundaries  of  such 
homestead,  and  the  sheriff  shall  then  proceed 
with  the  levy  of  such  execution  upon  the 
residue  of  such  real  estate,  as  in  other  cases ; 
and  such  proceedings  in  respect  to  the  home- 
stead shall  be  stated  in  return  upon  such  ex- 
ecution.' 

"When  these  several  statutes  are  read  to- 
gether, we  are  of  opinion  that  a  reasonable 
construction  thereof  will  give  the  creditor  a 
judgment  lien  against  all  surplus  of  quan- 
tity, and  this  is  the  only  question  before  us. 
Under  the  first  section  quoted  a  Hen  is  cre- 
ated as  against  all  real  estate,  which  lien  un- 
der another  section  has  a  life  of  three  years. 
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The  homestead  act  says,  however,  that  no 
levy  can  be  made  upon  tbe  homestead.  The 
word  'homestead'  as  here  used  means  a 
tract  of  land  tailing  within  the  statutory 
limitations  as  to  quantity,  and,  we  might 
add,  yalue,  although  not  herein  involved. 
We  have  properly  construed  the  homestead 
act  to  mean  that  no  lien  attaches  to  a  home- 
stead proper,  1.  e.,  to  the  tract  owned,  occu- 
pied, and  claimed  as  a  homestead,  when  it 
falls  within  the  statutory  limitations  as  to 
quantity  and  value.  But,  in  our  Judgment 
It  wUl  not  do  to  say  that,  it  the  judgment 
debtor  owns  1,000  acres  of  land,  no  lien  Is 
created  by  the  rendition  of  the  Judgment  as 
to  all  the  excess  over  and  above  the  100 
which  might  be  selected  for  the  homestead. 
To  so  construe  the  statute  is  to  give  no  lien 
from  Judgments  secured  until  levy  is  made 
and  the  homestead  selected,  appraised,  and 
admeasured,  and  would  be  but  to  encourage 
fraodnlent  conveyances  between  the  time  of 
the  Judgment  and  the  actual  setting  aside  of 
the  homestead.  Or,  as  in  this  case,  there 
woold  be  a  race  between  the  Judgment  cred- 
itor and  the  nonjudgment  creditors  as  to 
which  could  first  secure  title,  and  this,  too. 
in  face  of  the  statute  making  the  Judgment  a 
lien  apon  all  real  estate  for  three  years.  As 
we  read  these  several  statutes,  a  Judgment 
is  a  lien  for  three  years  against  all  real  es- 
tate held  by  the  Judgment  creditor  save  and 
except  his  homestead,  and  his  homestead 
means  a  tract  of  land  coming  within  the 
statutory  limitations  as  to  value  and  quan- 
tity. Pending  this  llmi,  one  who  buys  by  pri- 
vate sale  from  the  owner  the  homestead 
tract,  greater  in  either  value  or  quantity 
than  the  limits  fixed  by  the  statute,  takes 
the  surplus  subject  to  the  lien.  Of  course, 
there  could  not  be  a  sale  of  the  surplus  and 
thereby  an  enforcement  of  the  Judgment 
lien  until  the  homestead  bad  been  selected 
and  admeasured.  In  other  words,  in  our 
Judgment,  wherever  there  is  a  surplus  In  tlie 
homestead  tract,  either  in  value  or  quantity, 
there  is  a  Judgment  lien  as  to  such  surplus, 
leaving  it  to  a  future  selection  and  admeas- 
urement to  determine  the  exact  dimensions 
of  the  said  surplus. 

"In  the  case  at  bar,  which  is  one  in  eject- 
ment for  the  surplus  tract,  which  was  sold 
under  execution  without  the  statutory  ad- 
measurement of  the  homestead,  the  question 
arises  as  to  whether  or  not  such  action 
should  prevail.  Under  the  statute,  when  the 
officer  comes  with  bis  execution  the  Judg- 
ment creditor  has  the  right  to  select  the 
portion  of  the  tract  which  he  may  desire  for 
his  homestead.  In  this  case  it  appears  that 
he  and  the  defendant  discussed  the  fact  that 
he  had  more  land  than  he  could  hold  under 
the  statute;  that  he  then  selected  the  18 
square  rods,  or  thereabouts,  which  he  could 
hold,  and  deeded  away  the  surplus.  In  a 
case  of  this  kind,  where  the  matter  of  sur- 


plus  is  dependent  solely  upon  quantity  rath- 
er than  value,  we  are  of  opinion  that  the 
Judgment  creditor,  as  well  as  the  purchaser ' 
from  him,  are  bound  by  this  selection  thus 
made,  as  fuUy  as  if  it  had  been  made  under 
an  execution.  The  debtor  was  at  the  trial 
claiming  the  remainder  as  a  homestead,  and 
admits  that  he  was  deeding  the  surplus  to 
defendant  with  knowledge  of  all  the  facts. 
By  deeding  the  surplus,  U  execution  had 
been  issued  and  the  statutory  proceeding 
followed,  the  Judgment  creditor  could  not 
have  done  other  than  claim  the  property 
selected  and  held  by  him  because  of  his  con- 
veyance. 

"Considering  this  case  from  its  toor  cor- 
ners, the  Judgment  of  the  circuit  court  is 
wrong,  and  the  same  should  be  reversed  and 
remanded,  with  directions  to  find  for  the 
plaintiff  and  enter  Judgment  in  accordance 
with  such  finding,  after  having  ascertained 
the  reasonable  value  of  the  rents  and  prof- 
its. This  being  our  Judgment,  such  will  be 
the  order. 

"But  as  these  views  are  in  confiict  with 
our  construction  of  the  broad  and  unneces- 
sary holding  In  the  Macke-Byrd  Case,  and  as 
that  is  a  case  in  which  the  whole  court  par- 
ticipated, we  think  this  cause  should  be  cer- 
tified to  the  court  ta  banc  for  its  final  de- 
termination, to  the  end  that  the  broad  lan- 
guage used  may  again  pass  under  review." 

Eastin,  Corby  &  £]astln,  for  appellant.  R. 
U  Spencer,  for  respondent 

PER  CURIAM.  Upon  a  consideration  of 
this  case  by  the  court  in  banc,  the  opinion 
in  division  was  slightly  modified  in  langruage, 
and  adopted  as  the  opinion  of  the  court  In 
banc;  all  the  Judges  concurring  therein. 


STATE  ex  rel.  McMANUS  v.  MUENCH, 

Circuit  Judge. 

(Supreme  Court  of  Missouri.     March  9,  1900.) 

1.  COTJBTS     a    21*)— JUBISDICTION— How     AC- 
qUIBED. 

In  Missouri,  Jurisdiction  of  the  subject- 
matter  of  a  concrete  oase  in  equity  or  law  is 
only  acquired  by  a  court  through  pleadings  filed, 
process  issued,  or  appearance  entered,  and  de- 
crees entered  within  the  lines  of  the  issues 
framed  by  pleadings. , 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  {69;  Dec.  Dig.  t  21.*] 

2.  JuDOiiENT  (8  I*)— Definition. 

A  judgment  is  the  sentence  of  the  law  upon 
the  record  ;  the  application  of  the  law  to  the 
facts  and  pleadings. 

[Ed.  Note. — Fo^  other  cases,  see  Judgment, 
Cent.  Dig.  SI  1,  3 ;   Dec.  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3827-3842 ;   vol.  8,  pp.  7695,  7696.] 

3.  Tbustb  (i  169*)— AmaNiBTBATioN— Courts 
— JuBiSDionoN. 

Where  the  only  issue  in  a  suit  by  the  bene- 
ficiary under  a  trust  estate  created  by  a  will 
was  the  appointment  of  a  new  trustee  in  place 
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of  the  original  trustee,  who  had  died,  and  the 
vesting  him  with  title  to  the  trust  property,  the 
power  of  the  court  over  the  subject-matter  of 
the  salt  was  exhausted  after  appointing  a  new 
trustee,  providing  for  his  bond,  and  investing 
him  with  title,  and  the  court  could  not  retain 
jurisdiction  to  administer  the  details  of  the 
trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  224 ;  Dec.  Dig.  >  169.*] 

4.  Tbosts  (S  287*)— Cbeatiok  by  Wirx— Ad- 

MINISTBATION   UNDER  ORDERS  OF   COUBT. 

That  a  will  creating  a  trust  estate  gave  the 
trustee  power,  with  the  approval  of  a  court,  to 
sell  the  trust  property,  did  not  show  that  tes- 
tator intended  that  the  trust  should  be  adminis- 
tered through  the  orders  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  407 ;   Dec.  Dig.  {  287.*] 

5.  Judgment  (S  505*)— Collatebai.  Attack. 

Where  the  chancellor,  in  rendering  a  decree 
by  consent,  exercised  a  jurisdiction  not  within 
the  issues,  the  part  of  the  decree  outside  the  is- 
sues was  void,  and  subject  to  collateral  attack, 
no  appeal  being  necessary. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  948;  Dec  Dig.  §  505.*] 

it.  AXTOBNEY  AND  CLIENT   (5  88*)— AUTHOBITT 

OF  Attorney— Scope  of  Litigation. 

Counsel  employed  merely  in  the  matter  of 
the  appointment  of  a  new  trustee  to  administer 
a  trust  estate  on  the  death  of  the  original  trus- 
tee, and  of  the  investing  such  new  trustee  with 
title  to  the  estate,  were  not  authorized  to  confer 
jurisdiction  on  the  court  to  administer  the  whole 
trust  after  the  appointment  of  the  new  trustee. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  $  161 ;   Dec  Dig.  §  88.»] 

Burgess,  J.,  dissenting. 

Prohibition  by  the  State,  on  the  relation  of 
Thomas  Ward  McManus,  against  Hugo 
Mueneb,  Judge  of  the  Circuit  Court  of  the 
City  of  St  Louis,  Mo.,  Divlsioa  1.  Prelimi- 
nary rule  made  absolute. 

T.  J.  Rowe,  Tbos.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  for  relator.  Shields  &  Orthwein,  for 
respondent 

LAMM,  J.  This  Is  an  original  proceeding 
■on  the  suggestion  of  relator  for  the  state's 
writ  of  prohibition  directed  to  the  Hon.  Hugo 
Muencta,  circuit  judge,  the  suggestion  being 
within  section  4448,  Rev.  St.  1899  (Ann.  St 
1906,  p.  2436)  (q.  v.).  Passing  a  rule  that  re- 
spondent show  cause,  we  let  a  preliminary 
writ  go.  On  return  coming  In,  relator  moves 
for  judgment  on  the  pleadings,  and  that  the 
j>relimiuary  rule  be  made  absolute.  Such  is 
the  issue  at  law  up  for  determination. 

The  motion  confesses  the  averments  of  the 
return.  On  the  other  hand,  the  return  prac- 
tically confesses  the  averments  of  fact  In  the 
petition.  In  this  condition  of  things,  borrow- 
ing from  both,  we  make  the  following  state- 
ment of  the  case : 

Camilla  S.  W.  McManus  died  testate,  seised 
of  a  great  estate  in  realty  in  St  Louis,  In 
November,  1905,  making  her  granddaughter, 
-Camilla  S.  W.  Burrows,  and  her  son,  Thomas 
Ward  McManus  (relator),  devisees  under  her 
win.  To  Thomas  Ward,  one-half  of  the  es- 
.tate   was   devised    absolutely.    One-third    of 


the  remainder  went  to  the  granddaughter, 
Camilla,  absolutely,  we  Infer.  However  that 
be,  two-thirds  of  the  remainder  was  devised 
to  William  F.  Crow  in  trust,  said  trustee  to 
manage  it,  give  bond,  and  pay  the  net  Income 
over  to  the  granddaughter,  Camilla,  during 
her  life.  If  she  died  before  Thomas  Ward, 
then  the  trust  estate  became  his  absolute 
property.  If  he  died  before  her,  It  became 
absolutely  hers. 

The  will  being  probated.  Crow  qualified  as 
trustee  and  toolc  possession  of  the  trust  es- 
tate, with  the  burden  of  administering  It  un- 
der the  will.  Among  other  provisions  of  the 
will  was  this:  "I  hereby  give  said  trustee, 
or  his  successors  in  this  trust,  full  power 
with  the  approval  of  the  St  Louis  circuit 
court,  to  sell  any  of  the  property  subject  to 
this  trust."  In  that  connection  it  provides 
that  the  trustee  is  authorized  and  directed  to 
Invest  all  moneys  and  the  proceeds  of  all 
sales  of  the  trust  property  in  ways  pointed 
out. 

Mr.  Crow  died  on  December  3,  1907,  leav- 
ing a  brother  of  the  half  blood,  and  certain 
descendants  of  a  brother  of  the  full  blood  and 
sisters  of  the  half  blood,  as  his  heirs. 

The  will  nominating  no  successor  to  the 
trust,  the  cestui  que  trust,  Camilla,  there- 
upon brought  suit  in  the  circuit  court  of  St. 
liOuls  against  Thomas  Ward  McManus  as  dev- 
isee, and  said  heirs  at  law  of  the  said  trus- 
tee. Her  petition  made  averments  only  per- 
tinent to  the  following  relief  and  no  other: 
First,  the  appointment  of  a  trustee  In  place 
and  stead  of  William  F.  Crow,  deceased;  and, 
second,  to  divest  out  of  his  said  heirs  the 
legal  title  to  the  trust  estate,  cast  on  them 
by  the  death  of  their  ancestor,  and  to  vest 
the  same  In  the  court's  appointee. 

Camilla  pointed  out  in  her  petition  that  the 
live  duties  of  trustee  called  for  not  only  flue 
integrity  and  business  capacity,  but  personal 
friendship  towards  her,  as  cestui  que  trust, 
that  she  was  primarily  Interested  in  the  selec- 
tion of  a  new  trustee  acceptable  to  her  from 
such  standpoints,  and  that  Mr.  Crow  was  se- 
lected by  her  grandmother  for  that  fiduciary 
relation  because  he  ideally  filled  the  office  of 
trustee.  She  suggested  Henry  F.  Hafner  as 
Mr.  Crow's  successor,  he  possessing  the  quali- 
fications alleged  by  her  to  be  incident  and 
necessary  to  administering  the  trust 

Thomas  Ward  admitted  by  answer  all  al- 
legations of  the  petition  material  to  the  ap- 
pointment of  a  new  trustee  and  the  divesting 
and  vesting  of  the  legal  title  to  the  trust  es- 
tate. He  joined  issue  only  on  those  aver- 
ments relating  to  the  appointment  of  Mr.  Haf- 
ner because  of  his  alleged  marked  friendship 
to  Camilla,  averring  that  the  trustee  should 
stand  neutral  in  that  particular  and  be  an 
impartial  person  as  between  him  and  her. 

The  adult  defendants  (heirs  of  Crow)  an- 
swered, confessing  the  allegations  of  the  i)eti- 
tlon  and  consenting  to  the  appointment  of  a 
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successor  In  trust  A  minor  defendant  (one 
of  Crow's  heirs)  answered  through  bis  guard- 
ian ad  litem,  averring  Ignorance  of  the  facts, 
pleading  his  tender  rears,  asking  that  strict 
proof  be  made,  and  praying  the  court  to  pro- 
tect his  rights. 

Such  other  proceedings  were  had  In  that 
cause  that  it  came  to  Judgment  on  May  4, 
1908.  At  the  trial,  evidence  was  put  in,  and 
admissions  additional  to  those  In  the  plead- 
ings were  made.  Thereupon  the  court  made 
a  finding  of  facts  substantially  in  accord  with 
the  allegations  of  the  petition,  and  spread  Its 
Snding  of  record  In  Its  decree.  Based  on 
such  findings.  It  was  ordered,  adjudged,  and 
decreed  that  Matthew  Park,  Esq.,  be  appoint- 
ed trustee  as  successor  to  William  F.  Crow, 
deceased,  that  the  title  to  the  trust  estate 
vested  In  him  by  the  will  be  divested  out  of 
his  heirs  at  law  and  vested  into  the  new  trus- 
tee, who  should  thereafter  have  the  rights 
and  powers  and  be  subject  to  the  duties  and 
obligations  defined  in  the  grandmother's  will. 
The  court  fixed  the  trustee's  bond  at  the  pen- 
al sum  of  $10,000,  and  provided  for  addition- 
al bond  in  certain  contingencies.  Adjudging 
costs,  etc.,  the  decree  contains  the  following 
clause  (Note:  This  clause  lies  at  the  root  of 
this  controversy) :  "It  Is  further  ordered,  ad- 
Judged  and  decreed  that  this  cause  shall  be 
retained  In  this  court,  as  to  the  plaintiff  and 
defendant,  Thomas  Ward  McManus,  and  as 
to  said  trustee,  Matthew  Park,  until  the  fur- 
ther order  of  this  court  In  respect  to  all  mat- 
ters connected  with  the  qualifications  of  said 
Matthew  Park,  as  trustee,  and  his  adminis- 
tration of  said  trust" 

In  that  proceeding,  Sim  T.  Price  and  R.  M. 
Nichols  were  attorneys  for  Thomas  Ward  Mc- 
Manus ;  John  B.  Denvir,  Jr.,  for  the  heirs  of 
William  F.  Crow;  and  James  P.  Maginn,  for 
the  granddaughter,  Camilla.  It  seems  a  draft 
of  the  decree  was  prepared,  and  that  such 
draft  bears  the  following  earmarks:  "O.  K. 
[Signed]  Sim  T.  Price,  R.  M.  Nichols,  Attys. 
for  Thomas  Ward  McManus.  O.  K.  [Signed] 
John  B.  Denvir,  Jr." 

On  the  24th  of  July,  1908,  the  trustee  filed 
a  motion  in  the  aforesaid  cause,  calling  the 
court's  attention  to  the  fact  that  it  had  re- 
tained Jurisdiction  "on  all  matters  pertaining 
to  the  administration  of  the  trust  herein," 
and  showing  to  the  court  that  the  trustee 
had  retained  counsel,  and.  In  and  about  the 
performance  of  legal  services  as  such,  they 
tiad  rendered  services  for  which  they  claimed 
a  certain  sum,  and  an  order  was  prayed  to 
allow  and  pay.  Accompanying  this  motion 
was  an  Itemized  account  of  length .  and  par- 
ticularity, stating  the  dates  on  which  serv- 
ices were  rendered,  and  their  character  and 
extent  Notice  was  given  of  the  filing  of  this 
motion,  and  on  a  day  later  In  July,  the  par- 
ties appeared  by  counsel.  The  court  having 
indicated  that  the  attorneys'  fees  should  be 
paid  out  of  the  income  and  not  ^nt  of  the 
corpus  of  the  trust  estate,  Thomas  Ward 
McManus  withdi'ew  from  the  hearing,  deem- 


ing that  on  that  view,  he  had  no  concern  In 
it  Thereupon  the  court  adjudged  and  de- 
creed that  the  trustee  pay  a  certain  sum  to 
his  attorneys  out  of  the  income  of  the  trust 
estate.  It  seems  that  the  form  of  this  de- 
cree was  also  drafted  and  bears  the  follow- 
ing: "O.  K.  [Signed]  R.  M.  Nichols,  Attor- 
ney for  Thomas  Ward  McManus." 

Neither  the  last  Judgment  nor  the  original 
decree,  divesting  the  title  of  the  trust  estate 
out  of  the  heirs  of  the  deceased  trustee  and 
appointing  Mr.  Park  as  successor  in  trust 
and  vesting  the  title  In  him,  was  appealed 
from. 

So  matters  stood  until  October,  190&  On 
the  9th  day  of  that  month  a  notice  was  serv- 
ed, entitled  In  the  cause  aforesaid,  and  di- 
rected to  Thomas  Ward  and  Camilla,  notify- 
ing them  and  each  of  them  that  the  trustee 
would  on  the  12th  day  of  October,  1908,  pre- 
sent a  petition  in  said  cause  requesting  the 
court  to  empower  him  to  borrow  on  the 
trust  property  a  sum  of  money  sufficient  to 
pay  off  charges  against  the  estate,  praying 
that  directions  be  given  as  to  the  terms  and 
manner  of  making  the  loan,  and  that  an  or- 
der be  made  determining  whether  said  char- 
ges against  the  trust  estate  in  whole  or  in 
part  should  be  paid  out  of  its  corpus  or  in- 
come. This  notice  was  served  on  Thomas 
Ward  on  October  9,  1908.  As  we  grasp  it 
the  petition  foreshadowed  by  such  notice 
was  filed  in  the  principal  cause  on  the  13th 
Instead  of  the  12tb  of  October.  It  sets  forth 
that  Jurisdiction  of  the  trust  estate  was  re- 
tained by  the  court  by  its  original  decree. 
On  such  postulate  it  proceeds  to  show  that 
notice  was  given  to  Camilla  and  Thomas 
Ward.  It  then  sets  forth  a  description  of 
the  trust  property  (which  we  omit),  and  the 
appraisement  of  certain  parts  of  It  and  avers 
it  was  allotted  to  the  trustee  by  a  Judgment 
in  a  partition  suit  in  the  circuit  court  of  St. 
Louis;  that  it  was  there  adjudged  that  the 
trustee  should  pay  one-third  of  the  taxes, 
general  and  8i)eclal,  existing  as  charges 
against  the  entire  estate  of  Camilla  S.  W. 
McManus,  testatrix;  that  said  taxes  had  ac- 
crued to  a  large  amount,  and  were  running 
at  a  punitive  rate  of  Interest;  that  the  trus- 
tee had  no  funds  to  pay  them ;  that  the  costs 
in  said  partition  suit  (inclusive  of  commis- 
sioners' and  attorneys'  fees),  one-third  of 
which  was  taxed  against  the  trust  estate, 
aggregated  $33,614.45,  which  the  trustee  was 
unable  to  pay  for  lack  of  funds ;  that  be  had 
made  efforts  to  sell  the  unimproved  real  es- 
tate, but  that  stringency  In  the  money  mar- 
ket and  the  weak  demand  for  that  kind  of 
property  had  prevented  a  sale ;  that  the  trus- 
tee believed  the  financial  sky  would  brighten, 
and  that  say  in  a  year,  he  could  obtain  a 
reasonable  price  largely  in  excess  of  that 
now  offered ;  that  a  present  sale  would  result 
In  waste  and  loss  to  the  trust  estate;  that 
the  attorneys  and  commissioners  In  the  parti- 
tion suit  would  wait  no  longer  for  their  costs 
and  fees,  but  proposed  at  once  to  sue  out 
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an  execQtlon  on  the  partition  judgment  and 
knock  off  the  property  at  sheriff's  vendue  to 
satisfy  It ;  that  such  sale,  because  of  the  pre- 
vailing money  market,  would  work  a  great 
hardship  on  the  trust  estate  by  sacrificing  it. 
Wherefore,  he  prayed  for  power  to  borrow 
$20,000  to  pay  his  pro  rata  of  said  costs  and 
accrued  taxes,  to  be  secured  by  a  trust  deed 
on  the  corpus  of  the  estate,  due  two  years 
from  date,  with  current  interest,  and  to  pay 
commissioners  for  securing  the  loan,  "and 
that  the  court  make  such  orders  and  grant 
him  such  relief  as  may  appear  proper  in  the 
premises."  Continuing,  the  petition  avers 
that  certain  attorneys  have  unliquidated 
charges  against  the  trust  estate  for  legal 
services  rendered  in  the  partition  suit  during 
the  trusteeship  of  Mr.  Crow;  that  part  of 
the  back  taxes  accrued  in  the  lifetime  of  tes> 
tatrlx,  part  of  them  are  special  tax  bills  for 
street  sprinkling  and  street  improvement; 
that  there  is  a  controversy  whether  certain 
items  should  be  charged  against  the  corpus 
or  Income  of  the  trust  estate.  Wherefore, 
petitioner  prayed  the  Judgment  and  direction 
of  the  court  In  that  behalf. 

To  the  foregoing  notice  Thomas  Ward  Mc- 
Manus  paid  no  attention,  and  to  that  peti- 
tion he  remained  mute,  answering  not. 

Presently,  on  the  23d  day  of  October,  1908, 
the  matter  coming  on  for  a  hearing,  the  fol- 
lowing decree  was  entered : 

"The  above  matter  coming  on  to  be  heard 
this  day,  upon  the  application  of  Matthew 
Park,  trustee  under  the  will  of  CamUla  S. 
McManus,  deceased,  for  permission,  pursuant 
to  the  last  will  of  Camilla  S.  McManus,  de- 
ceased, to  alienate  part  of  the  trust  estate 
herein  by  mortgage  or  in  such  other  manner 
as  to  the  court  might  seem  meet  and  proper 
in  the  premises,  in  order  that  said  trustee 
may  pay  charges  against  said  trust  estate 
duly  allowed  by  the  St.  liOuis  circuit  court  in 
a  cause  in  partition,  being  numbered  433^6, 
in  division  No.  4  thereof,  and  such  other 
proper  costs,  expenses,  and  Hens  as  this  court 
may  by  proi)er  order  direct  to  be  discharged 
therefrom,  and  the  court  having  been  fully 
and  duly  advised  in  the  premises  by  counsel 
for  trustee  and  other  parties  in  Interest,  all 
of  whom  have  been  duly  notified  of  said  ap- 
plication as  shown  by  the  evidence,  and  this 
court  having  reserved  the  power  in  the  orig- 
inal decree  herein  to  make  such  orders  in 
the  administration  of  the  trust  as  might  be 
necessary,  it  is  hereby  ordered  by  this  court 
by  virtue  of  the  power  conferred  by  the  will 
of  Camilla  S-  McManus,  deceased,  that  said 
trustee  sell  at  public  auction  to  the  highest 
bidder  the  following  described  real  estate 
lying  and  being  situate  in  the  city  of  St 
Louis,  in  lieu  and  stead  of  the  tract  of  land 
In  the  petition  described,  belonging  to  and 
being  part  of  the  trust  estate  of  which  said 
Matthew  Park  now  stands  seised  as  such  trus- 
tee, to  wit:  [Here  follows  a  description  of 
the  real  estate  to  be  sold,  which  we  omit] 

"It  is  further  ordered  that  said  sale  shall 


be  either  for  cash,  or  at  the  option  of  the 
purchaser  for  one-third  cash  and  remaining 
two-thirds  payable  In  1  and  2  years  from  date 
of  sale,  with  interest  from  date  at  6%  per 
annum  deferred  payments  to  be  secured  by 
customary  mortgage  upon  the  property  sold; 
said  sale  to  be  conducted  at  the  east  front 
door  of  the  courthouse  in  the  city  of  St. 
Louis,  Missouri,  at  12  o'clock  noon  on  Mon- 
day, the  16th  day  of  November,  1808;  and 
that  said  trustee  shall  give  public  notice  of 
said  sale  by  advertisement  thereof  for  20 
days  in  a  dally  newspaper  printed  in  the 
English  language  In  the  city  of  St  Louis,  the 
last  insertion  to  be  not  more  than  two  days 
previous  to  the  day  of  sale. 

"It  is  further  ordered  that  said  trustee 
shall  further  advertise  said  sale  by  erecting 
suitable  signboards  on  the  above-described 
property  and  by  printed  handbills  regarding- 
the  same,  and  that  he  be  authorized  to  spend 
a  reasonable  sum  in  whatever  methods  of 
advertising  as  to  him  may  seem  necessary. 

"It  is  further  ordered  that  successful  bid- 
ders for  said  property  shall  be  required  to- 
deposit  with  said  trustee,  as  earnest  money, 
a  certified  check  for  at  least  10%  of  the 
amount  to  be  paid  for  said  property ;  residue 
to  be  paid  or  secured  as  aforesaid  imme- 
diately upon  approval  of  said  sale  by  this 
court 

"It  is  further  ordered  that  said  sales  shall 
be  subject  to  the  approval  of  this  court  and 
that  said  trustee  upon  conducting  same  shall 
forthwith  report  said  sales  to  this  court  for 
its  approval. 

"Said  trustee  Is  authorized  to  employ  an 
auctioneer  to  conduct  said  sales,  and  shall 
upon  approval  of  court  make  and  execute 
such  conveyance  or  conveyances  as  may  be 
necessary  to  fully  invest  title  to  all  said  real 
estate  In  said  purchasers." 

On  November  4,  1908,  relator  filed  an  afil- 
davit  for  an  appeal  from  the  decree,  and  his 
appeal  was  denied.  By  virtue  of  the  decree 
the  trustee  presently  advertised  the  describ- 
ed real  estate,  putting  the  sale  on  November 
16,  1908 ;  and  on  November  12th  relator  filed 
here  his  suggestion  for  prohibition,  challen- 
ging the  Jurisdiction  of  the  circuit  court  tO' 
■  T^nCet  the  decree  ordering  a  sale. 
r  T~The  first  and  main  proposition  discussed  by 
'  (counsel  is  the  right  (afiSrmed  on  the  one  side, 
and  denied  on  the  other)  of  the  circuit  court 
of  the  city  of  St  Louis  to  retain  Jurisdiction 
of  the  administration  of  the  trust  estate  by 
its  original  decree  entered  on  the  pleadings  in 
the  principal  case.  It  will  be  observed  there- 
was  a  clause  in  that  decree  pointedly  retain- 
ing such  Jurisdiction.  The  trial  court  evi- 
dently held  that  by  virtue  of  that  clause  the 
administration  of  the  whole  trust  was  held 
In  chancery.  Accordingly,  all  subsequent 
proceedings  are  entitled  as  in  that  case,  and. 
are  by  way  of  supplemental  motions  and  pe- 
titions filed  therein — hearings  proceeding  oa 
mere  notice  without  summons.  The  argu- 
ment of  respondent  runs,  first  that  the  cir- 


Digitized  by 


Google 


Voi 


STATE  ▼,  MUENCH. 


29 


cult  court  on  Its  equity  side  had  Inherent  Ju- 
risdiction over  the  Bubject-biatter  of  trusts, 
therefore  (they  argue)  the  decree  was  well 
enoagh;  second,  that  the  will  of  the  grand- 
mother (witness  the  clause  heretofore  quoted) 
contemidated  that  the  trust.  In  so  far  as 
power  was  given  to  the  trustee  to  sell  real 
estate,  should  be  administered  under  the 
supervision  of  a  chancellor;  third,  that  the 
original  decree  was  entered  by  consent;  and, 
fourth,  that  it  was  not  appealed  from.  Hence, 
on  one  or  all  said  grounds,  It  Is  Immune  from 
collateral  attack. 

But  we  are  of  opinion  that  learned  coun- 
sel, through  inadvertence,  argue  unsoundly 
tn  that  behalf,  and  that  the  preliminary  rule 
in  prohibition  should  be  made  absolute. 
This,  because: 

1.  (a)  Conceding  that  trusts  and  their  ad- 
ministration are  an  ancient  head  of  equity 
Jurisdiction,  yet  in  Missouri  Jurisdiction  of 
the  subject-matter  of  a  concrete  case  in 
■equity  or  law  is  only  acquired  by  a  court 
ttiroog^  pleadings  filed,  process  issued  or 
appearance  entered,  and  decrees  entered 
within  the  lines  of  the  issues  framed  by 
pleadings.  At  the  very  old  common  law, 
pleadings  were  oral,  and  some  court  officer 
framed  Issues  from  these  oral  complaints. 
So,  when  Samuel  Judged  Israel,  or  some 
Calif  dispensed  Justice  in  Bagdad,  or  some 
Jewish  king  sat  in  Judgment  at  the  gates  of 
Jerusalem,  no  form  of  pleadings  were  neces- 
sary to  the  bearing  of  a  controversy,  and 
questions  of  Jurisdiction  were  scarce  and  of 
little  or  no  bother.  But  in  modem  Jurispru- 
dence, a  court  remains  passive  until  issues 
are  framed  in  accordance  with  written  law, 
and  their  Judgment  must  respond  to  such  is- 
sues. A  Judgment  is  "the  sentence  of  the  law 
upon  the  record."  It  Is  the  application  of 
the  law  to  the  facts  and  pleadings.  Any 
other  view  would  be  illogical  and  tend  to 
confusion  and  chaos  in  the  administration  of 
Justice.  Black  v.  Early,  208  Mo.,  loc.  clt 
313,  106  S.  W.  1014,  and  cases  cited.  Speak- 
ing to  the  point,  we  quote  with  approval 
from  a  sound  authority:  "The  Judicial 
power  can  be  set  in  motion  in  civil  matters 
only  by  some  person — ^using  the  word  in  its 
broadest  sense — in  a  case  against  another 
person.  The  courts  cannot,  ex  mero  motu, 
set  themselves  in  motion,  nor  have  they  pow- 
er to  decide  questions  except  such  as  are 
presented  by  the  parties  in  their  pleadings. 
The  parties,  by  their  attorneys,  make  the 
record,  and  what  is  decided  within  the  issue 
is  res  adju^icata ;  anything  beyond  is  coram 
non  Judice  and  void."  Andrews'  Stephen's 
Pleading  (2d  Bd.)  p.  34.  See,  also,  Rey- 
nolds V.  Stockton,  140  U.  S.  254,  11  Sup.  Gt 
773,  85  L.  Kd.  464. 

To  the  same  effect  are  our  own  cases.  "The 
subject-matter  of  a  suit,"  says  McFarlane,  J., 
in  Hope  V.  Blair,  105  Mo.,  loc.  clt  93,  16  8. 
W.  507  (24  Am.  St  Rep.  366),  "when  refer- 
ence is  made  to  questions  of  Jurisdiction,  Is 
defined  to  mean  'the  nature  of  the  cause  of 


action  and  of  the  relief  sought'  Cooper  T. 
Reynolds,  10  Wall.  310,  19  L.  Ed.  931.'  •Ju- 
risdiction may  be  defined  to  be  the  right  to 
adjudicate  concerning  the  subject-matter  tn 
a  given  case.  To  constitute  this  there  are 
three  essentials:  First  the  court  must  have 
cognizance  of  the  class  of  cases  to  which  one 
adjudged  belongs;  second,  the  proper  par-  ' 
ties  must  be  present;  and,  third,  the  point 
decided  must  be,  in  substance  and  effect 
within  the  issue.'  Munday  v.  Vail,  34  N.  ^. 
Law,  422.  A  court  may  be  said  to  have  Ju- 
risdiction of  the  subject-matter  of  a  suit 
when  it  has  the  right  to  proceed  to  deter- 
mine the  controversy  or  question  in  Issue 
between  the  parties,  or  grant  the  relief  pray- 
ed. What  the  controversy  or  issue,  in  any 
case,  is,  can  only  be  determined  from  the 
pleadings.  When  the  court  has  cognizance 
of  the  controversy  as  it  appears  from  the 
pleadings,  and  bas  the  parties  before  it 
then  the  Judgment  or  order,  which  Is  au- 
thorized by  the  pleadings,  however  errone- 
ous, irregular,  or  informal  it  may  be,  Is 
valid  until  set  aside  or  reversed  upon  appeal 
or  writ  of  error."  _^ 

Referring  to  the  foregoing,  let  it  be  ad- 
mitted, also,  for  the  purposes  of  the  case  at 
bar,  that  "the  question  of  Jurisdiction  must 
be   tried   by   the  whole   record."     Hope   v. 
Blair,  105  Mo.,  loc.  dt  94,  16  S.  W.  597  (24 
Am.  St  Rep.  866) ;  Adams  v.  Cowles,  96  Mo. 
506,  8  S.  W.  711,  6  Am.  St  Rep.  74.    Let  it 
be  furthermore  admitted,  arguendo,  that  the 
scope  of  the  pleadings  and  issues  in  a  law- 
suit may  now  and  then  be  somewhat  enlarg- 
ed beyond  the  strict  letter  of  the  pleadings 
by  the  construction  put  upon  them  by  court 
and  counsel  at  the  hearing,  and  that  such 
theory  will  bind  parties  litigant  not  only  c^ 
appeal,  but  on  a  question  of  res  adjudljfata. 
Bragg  V.  Metro.  St  Ry.  Co.,  192  Mo.,  l^.  clt 
358,  91  a  W.  527;    Donnell  v.  WrLght  147 
Mo.,  loc.  dt  646,  647,  49   S.   W.  >%74.     Xet 
none  of  these  admissions  aid  re^gpondent  in 
this  case.    There  has  been  prefsented  to  us 
the  admissions  of  fact  and  af  running  col- 
loquy  betweoi   court   and   counsel    at   the 
hearing  of  the  principal  case.    it  is  claim- 
ed that  raid  admissions  aAd  colloquy   are 
part    of    "the    whole    rec((5rd."      Conceding 
(without  determining)  that'  fact  y«t  we  find 
the  admissions  and  c^servj^tions  made  in  the 
colloquy  are  strictly  resplbiislve  to  the  plain 
issues  framed  by  the  pleiadlngs  In  the  orig- 
inal case,  and  nothing /else.     Those  Issues 
we  have  stated.     Brieflfly^  they  are  the  ap- 
pointment of  a  new  trustee  and  putting  that 
trustee  In  the  shoes  c#  the  old  one;    1.  e., 
vesting  him  with  the  Altle  to  the  real  estate 
devised  in  trust  by  tn«^  grandmother's  will. 
Such  being  the  simple,  9|;harp,  and  only   Is- 
sues,   the    decree    invoke^^.    thereby    should 
have   contented   Itself  wit^   deciding  theui, 
and,  having  set  them  at  re^gt  by  the  appoint- 
ment of  a  new  trustee  ar^  providing  for  his 
bond,  and  having  invest^/<d  him  with  title,  the 
power  of  the  court  In    ;  the  subject-matter  of 
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tb^t  particular  suit  was  exhausted  and  at 
eild.     This  certainly  la  so  unless  we  adopt 
'the  heresy  that  a  court,  sua  sponte,  may 
'  hold  a  trust  estate  In  its  grasp  for  all  pur- 
poses  of    administration    under   some    droll 
I  notion  that,  once  In  chancery  for  any  pur- 
Vpose  whatsoever,  a  trust  estate  is  always  In 
chancery  for  all  purposes  whatsoever. 

Asgeneral  doctrine  In  point  is  thus  stated 
"Upon  -Wiii  entry  of  a  final  order,  ot-flfie 
which  becomes-^nal  by  opofattonofTaw,  the 
Jurisdiction  of  the  court  in  the  suit  in  which 
such  order  is  entered  is  exhausted,  and  fur- 
ther proceedings  therein  may  be  prohibited." 
16  Ency.  PI.  &  Pr.  p.  1115. 

(b)  It  is  argued  that  the  will  of  the  grand- 
mother contemplated  that  a  court  of  equity 
might  be  invoked  to  approve  a  sale  of  real 
estate  by  the  trustee  under  the  powers  do- 
nated to  him.  But  in  this  connection.  It 
must  also  be  remembered  that  the  grand- 
mother's will,  ex  vl  termini,  contemplated 
that  a  person,  not  a  court,  should  manage 
the  trust  The  finger  can  be  put  on  nothing 
In  that  will  even  squinting  at  a  wish  on  the 
grandmother's  part  that  the  execution  of  the 
trust  raised  should  be  subjected  to  the  tradi- 
tional delays  and  expenses  of  an  adminis- 
tration in  a  court  of  chancery.  The  direc- 
tion in  that  will  that  a  sale  of  any  of  the 
trust  real  estate  should  not  be  effectual  with- 
out the  approval  of  a  court  falls  very  far 
short  of  bespeaking  the  general  Judicial  ex- 
ercise of  the  large  power  of  administering 
the  trust  through  orders  and  directions  of 
court.  Not  only  so,  but  the  subject-matter 
of  the  corpus  of  the  trust  estate,  the  sub- 
^,  ject-matter  of  the  powers  donated  by  the 
"^^wlll,  and  the  subject-matter  of  the  admln- 
tlQtratlon  of  the  estate  under  those  powers, 
we.ve  not  brought  into  court  in  the  original 
proc<>edlng  for  the  purpose  of  administra- 
tion ttr^n  or  thereafter;  so  that  we  are  not 
called  upon  to  decide  whether  the  adminis- 
tration of \  that  trust  could  be  taken  from 
the  shouldei^s  of  a  trustee  selected  by  tes- 
tatrix, or  hlK.  successor  named  by  the  court, 
and  put  upon  the  shoulders  of  a  chancellor 
in  a  direct  proceeding  leveled  at  that  end. 
Z'  (c)  It  is  next, argued  that  the  original  de- 
cree was  by  couH^ent,  and,  finally,  that  no  ap- 
peal was  taken,;  therefore  the  decree  was 
effectual  to  hold  i£^e  trust  estate  in  adminis- 
tration. But  if  t^e  chancellor,  as  we  have 
held,  reached  out  hi  Is  arm  too  far  and  grasp- 
ed a  jurisdiction  not  within  the  issues,  then 
that  part  of  the  decree  outside  the  issres  be- 
came coram  non  Judice  and  void,  in  that 
view  of  the  case  no  appeal  wns  necessary, 
and  the  void  part  of  the  Judgment  is  sub- 
ject to  collateral  attaok. 

Moreover,  while, It  seems  that  counsel  "O. 
K.'d"  the  decree,  wliatever  that  may  mean, 
yet  we  cannot  agree  to  the  doctrine  that 
counsel,  ostensibly  merely  employed  In  the 
matter  of  an  appointment  of  a  new  trustee 


to  admlnlstei  r  trust  estate  and  to  Invest 
■that  new  trur^fO  with  title  to  the  estate, 
thereby  and  ...whout  more  held  a  warrant 
of  attorney  from  their  client  to  confer  jurls- 
dldtlon  on  Qi«  court  to  administer  the  whole 
trv^t  after  the  appointment  of  the  new  trus- 
terf,  and  all  this  by  placing  the  hieroglyphic 
cryptogram  "«  .  K."  on  a  decree  prepared  for 
i^^fentry  presumably  by  counsel,  whether  in 
court  or  out  f'oes  not  appear.  To  put  Juris- 
diction on  coudsel's  "O.  K."  is  to  stand  It  on 
an  apex  Instead  of  a  base,  to  rest  it  on  a 
sign  or  symbo  .  rather  than  on  the  pleadings, 
the  Issues,  and  the  evidence.  Z' 

2.  The  decr<«  of  sale,  singularly  enough, 
is  based  on  a  stltion  directed  to  the  avoid- 
ance of  any  sale  whatever,  through  the 
expedient  of  borrowing  money  to  tide  ov^ 
er  the  press  ng  emergency  confronting  the 
trustee  in  his  stewardship.  That  decree,  in 
any  event,  is  so  foreign  to  the  application 
made  that  It  could  only  stand  on  the  broad 
ground  that  >ae  whole  trust  estate  and  Its 
administration  were  already  held  In  the  hol- 
low of  the  hand  of  the  chancellor  by  force  of 
the  original  decree,  and  that  he  could  proceed, 
of  his  own  motion,  to  administer  the  details 
of  the  trust.  As  we  have  already  held  that 
the  chancer  or  had  no  such  Jurisdiction  in 
this  case,  It  would  be  unprofitable  to  con- 
sider the  decree  of  sale  from  the  viewpoint 
of  standing  on  Its  own  legs,  because,  the 
jurisdiction  to  order  that  sale  being  referred 
back  to  the  clause  In  the  original  decree  re- 
taining jurisdiction  of  the  whole  trust,  there- 
fore, as  that  's  the  stem  on  which  It  grew, 
when  that  stem  is  cut  down,  Its  support  is 
taken  away  and  It  falls  to  the  ground. 

Other  questions  are  discussed  with  vigor 
and  learning  by  counsel  for  respondent,  but 
we  deem  them  not  vital  to  the  deciding  ques- 
tion in  the  case. 

Let  the  preliminary  rule  In  prohibition 
be  made  absolute  and  the  final  writ  go.  We 
will  not  adjudge  costs  against  Judge  Muench. 
Let  the  relator  pay  them.    It  is  so  ordered. 

VALLIANT,  C.  J.,  and  GANTT,  POX, 
WOODSON,  and  GRAVES,  JJ.,  concur. 
BURGESS,  J.,  dissents. 


STATE  V.  COOK. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  9,  1909.) 

1.  CoUBTS  (§  231*)— Appellate  Jubisdictioh 
— Constitutional  Questions.   • 

The  mere  statement,  in  a  motion  for  a  new 
trial,  that  the  statutes  (specifying  them)  on 
which  a  prosecution  is  based  "are  unconstitu- 
tional and  void"  is  insufEcient  to  raise  any  con- 
stitutional question,  so  as  to  confer  on  the  Su- 
preme Court,  rather  than  the  Court  of  Appeals, 
jurisdiction  of  the  cause  on  review. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  Co8 ;  Dec.  Dig.  §  231.*] 


•For  other  cue*  ■«•  same  topto  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  Ik  Reporter  Indexes 
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1  CouKTS  (|  231*)— Kevikw    Institution 

iL  Question— How  Raisec  •% 

Where  the  record  on  revi  Vdoes  not  pre- 
sent any  constitutional  question  j>  as  to  confer 
oa  the  Supreme  Court  Jurisdiction  of  the  ap- 
peal, such  question  cannot  be  r  ised  by  state- 
ments of  counsel  in  presenting  thb  case. 

[Dd.  Note.— For  other  cases,  se^  Courts,  Cent 
Dig.  I  GoS ;   Dec  Dig.  !  231. •].    1 

3.  Doubts  (§  231*)— Review— JIpeixate  Ju- 

bibdiction.  i 

On  review  of  a  criminal  nnviction,  the 
qnestion  whether  defendant,  who  w^*  charged  as 
"manager"  of  a  building,  was  subject  to  the 
penalty  imposed  by  Act  March  ■».  1901  (Liaws 
1901,  p.  219),  for  failure  to  p^oWde  proper  fire 
fM-apes.  which  by  the  amendment  of  March  24, 
1!"3  (Laws  19(13,  p.  251  [Ani^  St.  1906,  H 
;H:.V{-i-0003-3D,  is  imposed  on^.lwners,  propri- 
etors, lessees,  or  keepers"  of  cer.^in  buildings, 
is  one  within  the  jurisdiction  of  the  Court  of 
Appeals,  rather  than  that  of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  ttoS ;    Dec.  Dig.  i  231.*] 

Appeal  from  St.  liOuls  Court  of  Criminal 
Correction;    Wilson  A.  Taylor,  .Judge. 

Isaac  T.  Cook  was  convicted  of  violating 
the  statute  requiring  flre  escapes  on  certain 
bondings,  and  appeals.  Transferred  to  the 
St  LoQls  Court  of  Appeals. 

T.  J.  Rowe,  Thos  J.  Rowe,  Jr..  and  Henry 
Rowe,  for  appellant.  Elliott  W.  Ilajor,  Atty. 
Gen.,  for  tbe  State. 

FOX,  J.  This  cause  Is  brou/jht  to  this 
court  l^  appeal,  on  the  part  of  Ae  defend- 
ant from  a  Judgment  of  conviction  In  the  St 
Louis  Court  of  Criminal  Correction.  Upon 
March  6,  1906,  the  assistant  p»Jsecutlng  at- 
torney of  the  St.  Louis  Cour(l*of  Criminal 
Correction  filed  an  information  In  said  court 
against  defendant,  charging  him  with  failing 
to  provide  flre  escapes  upon  the  Chemical 
Bailding,  a  building  more  than  three  stories 
high  of  which  he  was  charged  to  be  the  man- 
.iger. '  The  defendant  was  duly  arraigned, 
and  entered  his  plea  of  not  guilty,  and  the 
case  came  on  for  trial  on  April  11,  1908,  be- 
fore the  court  sitting  as  a  Jury.  With  the 
velw  we  entertain  of  this  case  it  Is  unneces- 
sary to  set  ont  In  detail  the  testimony  de- 
veloped upon  the  trial.  At  the  very  threshold 
of  the  consideration  of  this  cause  we  are 
confronted  with  the  proposition  as  to  wheth- 
er or  not  this  conrt  has  Jurisdiction  of  this 
case.  This  prosecution  Is  predicated  upon 
the  provisions  of  the  amended  law  of  1903, 
enacted  by  the  General  Assembly  of  1903. 
See  Laws  1903,  p.  251  (Ann.  St  1906,  {|  9053- 
1,  9053-3).  The  amended  law  of  1903  im- 
[loses  certain  duties  upon  the  owner,  proprie- 
tor, lessee,  or  keeper  of  all  buildings  of  a  cer- 
tain height  requiring  a  certain  character  of 
fire  escapes  to  be  attached  to  such  buildings. 
Uws  1901,  p.  220  (Ann.  St  1006,  |§  9053-1, 
!Hl33-6),  enacted  by  the  General  Assembly  of 
this  state,  provided  for  the  penalties  to  be 
Imposed  npon  the  owner,  proprietor,  lessee, 
or  manager  of  a  building  which,  under  the 


terms  of  the  act,  was  required  to  have  one 
or  more  flre  escapes,  who  neglected  or  re- 
fused, for  a  period  of  60  days  after  the  law 
went  into  force,  to  comply  with  Its  provi- 
sions, and  made  such  failure  a  misdemeanor, 
and  designated  the  punishment  at  a  fine  not 
less  than  $50  nor  more  than.  |200,  or  by  Im- 
prisonment In  a  county  or  city  Jail  for  not 
more  than  three  months,  or  by  both  such 
fine  and  Imprisonment  As  before  stated, 
this  cause  was  submitted  to  the  court  with- 
out tbe  aid  of  a  Jury,  and  at  the  close  of  the 
testimony  the  court  found  the  defendant 
gnllty,  and  assessed  tbe  punishment  of  the 
defendant  at  a  fine  of  $00.  A  timely  motion 
for  new  trial  was  flled  and  by  the  court  over- 
ruled. Judgment  was  rendered  In  accordance 
with  the  finding  of  the  court,  and  from  that 
Judgment,  an  appeal  was  prosecuted  to  this 
court 

Manifestly  the  offense  of  which  the  defend- 
ant was  convicted,  as  heretofore  Indicated, 
was  a  misdemeanor;  and,  unless  there  was 
a  constitutional  question  properly  raised  In 
tbe  trial  court,  this  court  has  no  Jurisdic- 
tion to  dispose  of  this  case.  An  examination 
of  the  record  before  us  falls  to  disclose  that 
any  constitutional  question  was  presented  to 
the  trial  court  for  Its  determination  during 
the  progress  of  the  trial,  nor  was  there  any 
such  question  presented  by  the  instructions 
requested  by  the  defendant  and  refused  or 
given  by  the  court  The  only  portion  of  the 
record  which  discloses  that  the  defendant 
sought  to  raise  a  constitutional  question  is 
In  the  motion  for  a  new  trial,  and  the  ques- 
tion Is  presented  In  this  language:  "Now 
comes  defendant  and  moves  tbe  court  to 
grant  him  a  new  trial  for  the  reasons  follow- 
ing: First,  the  statute  law  upon  which  de- 
fendant was  convicted,  namely,  the  act  ap- 
proved March  24,  1903  (Laws  1903,  p.  251), 
is  unconstitutional  and  void;  second,  the  act 
of  March  27,  1901  (Laws  1901,  p.  219),  Is  un- 
constitutional and  void." 

It  has  uniformly  been  held  by  this  court 
that  the  allegations,  as  contained  In  the  mo- 
tion for  new  trial  In  this  cause,  by  which  It 
was  sought  to  present  to  the  court  a  consti- 
tutional question,  were  insufficient  to  proper- 
ly present  such  question,  and  did  not  confer 
Jurisdiction  by  appeal  upon  this  court.  In 
Ash  V.  Independence,  169  Mo.,  loc.  dt  79,  68 
S.  W.  888,  It  was  expressly  ruled  by  this 
conrt  that  a  general  claim  in  the  trial  court 
that  a  law  or  ordinance  was  unconstitutional, 
without  pointing  out  the  precise  provision  of 
tbe  Constitution  which  it  offended  against 
was  not  a  proper  or  sufficient  way  to  raise 
a  constitutional  question  so  as  to  give  this 
court  Jurisdiction  of  the  appeal.  The  rule,  as 
announced  in  that  case,  was  unqualifiedly  ap- 
proved in  the  case  of  St  Joseph  v.  Metropoli- 
tan Life  Insurance  Company,  183  Mo.  1,  81 
S.  W.  1080.  To  the  same  effect  is  the  case  of 
Excelsior  Springs  t.  Ettenson,  188  Mo.  129, 
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86  S.  W.  255.  In  Hulett  ▼.  Railroad,  145 
Mo.  35,  46  S.  W.  961,  the  following  Instruc- 
tion was  requested:  "To  hold  the  defendant 
liable  In  this  case  would  violate  Its  rights 
guaranteed  by  the  Constitution  of  the  state  of 
Missouri  and  of  the  United  States,  and  would 
deprive  the  defendant  of  Its  property,  and 
rights  without  due  process  of  law."  This  In- 
struction was  held  Insufficient  to  properly 
raise  a  constitutional  question  so  as  to  give 
this  court  jurisdiction.  Judge  Sherwood, 
speaking  for  this  court.  In  commenttng  upon 
that  Instruction,  used  this  language:  "As  to 
the  generalities  contained  In  the  Instruction 
mentioned  relative  to  the  Constitution  of  this 
«tate  and  of  the  United  States,  it  suffices  to 
say  that  neither  the  court  below  nor  this 
court  has  any  call  to  search  through  the  re- 
spective organic  laws  of  the  state  or  Union 
in  order  to  find  out  in  what  particular  ei- 
ther of  them  may  have  been  supposed  to  be 
violated."  In  Klrkwood  v.  Meramec  High- 
lands Company,  160  Mo.  Ill,  60  S.  W.  1072, 
the  plea  in  that  case  was  that  a  certain  act 
of  the  General  Assembly  "is  unconstitutional, 
null,  and  void,  and  Is  no  law  of  the  state  of 
Missouri  binding  upon  the  plaintiff."  That 
plea  was  held  Insufficient  to  raise  a  consti- 
tutional question.  This  subject  was  exhaust- 
ively reviewed  by  Judge  Burgess  in  the  re- 
cent case  of  State  v.  Gamma  (not  yet  officially 
reported)  114  S.  W.  619,  decided  December 
15,  1908,  and  the  same  conclusion  was  reach- 
ed In  that  case  as  in  the  prior  cases  herein 
indicated.  If  these  cases  are  to  be  followed, 
and  we  see  no  valid  legal  reason  for  depart- 
ing from  them,  we  see  no  escape  from  the 
conclusion  that  this  court  has  no  Jurisdic- 
tion of  this  cause. 

The  grounds  assigned  in  the  motion  for 
new  trial  simply  state  that  the  acts  of  the 
General  Assembly,  upon  which  this  prosecu- 
tion is  predicated,  are  unconstitutional  and 
void.  There  is  no  indication  as  to  what  pro- 
vision of  the  Constitution  was  offended 
against  While  it  is  true  that  learned  coun- 
sel for  appellant,  in  his  presentation  of  this 
case  in  the  court,  insists  that  the  acts  of  the 
General  Assembly  of  1901  and  1903  are  ex 
post  facto  laws,  and  therefore  void,  but  the 
argument  of  counsel  is  not  a  part  of  the  rec- 
ord, nor  can  this  court  give  it  a  place  in 
the  motion  for  a  new  trial.  Hence  we  would 
not  be  warranted  in  considering  this  Indica- 
tion in  the  argument  as  adding  anything  to 
the  assignments  made  In  the  motion  for  new 
trial.  This  case,  upon  the  disclosures  of  the 
record  before  us,  Is  properly  within  the  Juris- 
diction of  the  St.  Louis  Court  of  Appeals. 
Learned  counsel  for  appellant  very  ably  pre- 
sents the  questions  involved  in  this  record. 
It  Is  carefully  pointed  out  that  the  duty  of 
providing  Are  escapes  in  hotels,  boarding 
or  lodging  houses,  and  other  buildings  of 
great  height.  Is  imposed,  under  the  amended 
laws  of  1903,  upon  the  owners,  proprietors. 


lessees,  or  keepers  of  the  houses  designated. 
Attention  is  then  earnestly  directed  to  the 
provisions  of  the  law  of  1901,  which  impose 
penalties  for  a  failure  to  perform  the  duties 
provided  in  the  amended  law  of  1903.  The 
penalties  seem  to  be  directed  against  the 
owner,  proprietor,  lessee,  or  managrer.  There- 
fore It  is  apparent  that  the  question  is  sharp- 
ly presented  as  to  whether  or  not  the  defend- 
ant In  this  cause,  who  is  Charged  as  manager 
of  the  building,  is  subject  to  the  penalty  im- 
posed under  the  provision  of  the  law  of 
1901  for  a  failure  to  perform  the  duty  which 
is  Imposed  by  the  amended  law  of  1903  upon 
owners,  proprietory,  lessees,  or  keepers  of 
certain  buildings.  We  shall  not  discuss  this 
question,  as  we  have  herein  indicated  that 
this  court  is  without  Jurisdiction.  It  is  one 
that  the  St  Louis  Court  of  Appeals  can  as 
readily  and  as  satisfactorily  dispose  of  as 
this  court  In  fact,  as  heretofore  stated,  it 
is  the  only  court  upon  the  record  presented, 
which  possesses  Jurisdiction  to  determine 
that  question. 

Entertaining  the  views  as  herein  indicated, 
it  results  in  the  conclusion  that  this  cause 
should  be  transferred  to  the  St  Louis  Court 
of  Appeals  tor  final  determination,  and  it  is 
80  ordered.   All  concur. 


SKELTON  et  al.  r.  ULBN. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
.    March  9,  1909.) 

1.  Elections'  (§  227*)— lBBBoui.AainEs  —  Bf- 

TECr. 

IrreguIaritieB  in  an  election,  not  shown  to 
have  been  fraudulent  nor  to  have  increased  a 
anccessful  candidate's  vote,  nor  to  have  been  in- 
stigated by  him  or  conmiitted  in  his  interest,  af- 
ford no  ground  for  contest. 

[EM.  Note.— For  other  cases,  see  Blectiona, 
Cent  Dig.  |  197;  Dec.  Dig.  f  227.*]         . 

2.  ELECnONB    (f    229*)— IlXBOAI.   VOTKS  — EF- 
FECT. 

Though  votes  by  nonresidents  of  the  pre- 
cinct were  illegal  and  fraudulent  they  do  not 
affect  the  election  of  a  candidate,  where  the 
votes  were  not  shown  to  have  been  cast  for  hini, 
and  where,  if  they  should  be  rejected,  he  would 
still  have  a  majority. 

lEd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  201;   Dec.  Dig.  $  229.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  J.  L.  Fort,  Judge. 

Election  contest  by  B.  A.  Skelton  and 
another  against  Samuel  Ulen.  From  a  Judg- 
ment for  contested  contestants  appeal.  Af- 
firmed. 

N.  A.  Mozley  and  Wammack  &  Welbom, 
for  appellants.  Geo.  W.  Monger  and  Wilson 
Cramer,  for  respondent 

BURGESS,  J.  This  Is  an  action,  begun  In 
the  circuit  court  of  Stoddard  county,  to 
contest  the  election  of  Samuel  Ulen  to  the 
ofllce  of  collector  of  the  revenue  of  said 
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coftaty  at  the  general  dectlan  held  on  No- 
Tember  8,  1904.  At  said  general  election  the 
contestants,  B.  A.  Skelton  and  F.  A.  Bran- 
nock,  were  the  nominees  respectively  of  the 
Socialist  and  Democratic  parties,  and  the 
contestee,  Samnel  Ulen,  the  nominee  of  the 
B^nblican  party,  for  said  oflSce.  According 
to  the  retoms  from  said  county,  Brannock 
received  2,115  votes,  Skelton,  133  votes,  and 
Clen,  24271  votes.  Upon  these  returns,  the 
certificate  of  election  was  Issued  to  Ulen,  who 
qualified  and  assumed  charge  of  the  ofllce. 
In  due  time  after  the  election,  Skelton  and 
Brannock  jointly  Instituted  this  proceeding, 
and  at  the  S^tember  term,  19<)5,  of  said 
court  the  matter  was  heard,  and  Judgment 
rendered  in  favor  of  the  contestee,  from 
which  judgment,  after  an  inefTectual  motion 
for  a  new  trial,  the  contestants  appealed. 

The  election  of  Ulen  is  contested  on  the 
ground  of  alleged  irregularities  at  Dexter 
precinct,  in  Liberty  township,  said  county, 
where  252  votes  were  cast  and  counted  for 
Brannock,  36  for  Skelton,  and  446  for  Ulen, 
a  total  of  734;  and  the  efCort  Is  made  to 
have  the  entire  vote  of  this  precinct  rejected, 
In  which  event  Brannock  would  be  entitled  to 
the  office  as  being  the  recipient  of  the  larg- 
est number  of  legal  votes  cast  In  said  coun- 
ty for  said  office. 

The  grounds  of  contest  as  set  up  by  the 
contestants  are,  in  substance,  as  follows: 

(1)  That  the  election  judges  at  Dexter 
precinct  willfully  and  fraudulently  admitted 
persons  other  than  the  judges  and  clerks  of 
election  into  the  room  where  the  ballots 
were  being  counted,  at  the  time  the  count 
was  In  progress,  in  violation  of  section  6996, 
Bev.  St  1899  (Ann.  St  1906,  p.  8411),  which 
provides:  "No  person  or  persons  shall  be 
admitted  into  the  room  or  office  where  such 
ballots  are  being  counted  except  the  judges 
and  clerks  of  election;  provided,  that  any 
political  party  may  select  a  representative 
man  who  may  be  admitted  as  a  witness  of 
such  counting." 

(2)  That  the  election  judges  fraudulently 
refused  to  allow  C.  D.  Bailey,  who  had  been 
selected  by  the  Socialist  party  to  witness  the 
count  of  the  ballots,  to  remain  in  the  polling 
place  to  watch  the  counting  of  the  ballots, 
and  that  said  Bailey  was,  "with  the  knowl- 
edge and  consent  of  the  election  judges," 
forcibly  ejected  from  the  room,  in  violation 
of  the  proviso  contained  in  said  section  6996. 

(3)  That  said  judges  fraudulently  suffered 
voters,  whom  they  knew  were  not  entitled  to 
vote  at  Dexter  precinct,  to  vote  at  that 
place. 

(4)  That  the  judges  of  election  "fraudulent- 
ly failed  and  refused  to  furnish  the  electors 
who  presented  themselves  to  vote  for  said 
office  of  collector  of  the  revenue  of  said  coun- 
ty, and  for  other  offices  to  be  filled  at  said 
Section,  with  ballots  as  provided  and  re- 
quired by  section  7104  of  said  Revised  Stat- 
utes (Ann.  St  1906,  p.  3437),"  and  furnished 
said  electors  with  one  ballot  only,  instead  of 
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one  ballot  for  eadi  political  party  voted  for 
at  said  election,  unless  express  demand  was 
made  by  the  elector  for  said  ballots. 

(5)  That  no  screens  were  provided  for  the 
booths  at  said  polling  place,  nor  guard  rails 
to  prevent  persons  having  no  authority  from 
coming  nearer  than  five  feet  of  the  ballot 
boxes  and  booths,  and  that  "divers  persons, 
having  no  right  or  authority  whatsoever, 
were  in  and  about  the  ballot  boxes  and  the 
booths  or*  compartments,  and  within  less 
than  five  feet  thereof,  while  the  electors  were 
preparing  their  ballots,  and  while  the  bal- 
lots were  being  exposed  for  counting  by  said 
Judges." 

(6)  That  the  election  Judges,  in  violation 
of  the  statute,  "electioneered  with  the  elec- 
tors who  came  into  said  voting  place  to  cast 
their  ballots." 

(7)  That  said  judges  absented  themselves 
from  the  polls  of  said  precinct  so  that  at 
times  less  than  a  majority  thereof  was  pres- 
ent. 

(8)  That  the  ballots  were  not  taken  out  of 
the  ballot  boxes  one  at  a  time  to  be  counted, 
as  provided  by  section  6996,  Rev.  St  1899, 
but  were  "by  said  counting  Judges  taken 
from  said  ballot  boxes  in  bulk,  and  by  them 
sorted  out  and  arranged  in  piles  or  lots  of 
ten  cast  for  each  political  party  voted  for, 
and  in  such  piles  or  lots  pretendingly  counted 
ten  at  a  time,  and  thus  entered  upon  the 
poll  books." 

The  evidence  shows  that  the  polling  place 
was  in  a  large  room,  80  feet  long  and  25  feet 
wide,  and  which  had  been  used  for  the  same 
purpose  at  previous  elections.  The  table  of 
the  distributing  Judges  was  in  front,  near  the 
door ;  the  table  of  the  receiving  Judges  near 
the  center  of  the  room,  and  that  of  the 
counting  Judges  at  the  further  end,  some  20 
feet  back  of  the  voting  booths,  which  were 
arranged  on  both  sides  of  the  room,  near  the 
center.  The  voters  were  admitted  at  the 
front  door,  and,  after  voting,  retired  from 
the  room  by  the  same  door.  There  were  sev- 
en or  eight  booths,  some  of  which  were  with- 
out screens,  and  there  was  no  guard  rail  pro- 
vided, as  required  by  section  7103,  Rev.  St 
1899. 

The  only  person  in  the  polling  place  other 
than  the  judges  and  clerks  of  election,  and 
the  voters  who  came  In,  voted,  and  retired 
from  the  room,  was  Noah  Fields,  constable, 
who  kept  the  door  at  the  solicitation  of  the 
judges.  He  was  not  at  the  counting  table  till 
after  the  polls  were  closed  and  the  ballots 
nearly  all  cotmted,  and  he  learned  nothing 
about  the  ballot  then.  There  was  no  evi- 
dence whatever  that  any  of  the  Judges  of 
election  electioneered  with  the  voters,  or 
attempted  to  influence  any  voter  in  any  way ; 
nor  was  there  any  evidence  that  any  person, 
other  than  the  Judges  and  clerks  of  election, 
overheard  the  count  or  obtained  any  informa- 
tion as  to  the  state  of  the  vote  until  the  same 
was  formally  announced;  nor  was  it  shown 
that  there  was  less  than  a  majority  of  the 
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judges  present  at  the  polling  place  at  any 
time  that  day.  The  evidence  also  shows  that 
the  distributing  Judges  tried  to  get  the  elec- 
tors who  presented  themselves  for  voting  to 
take  one  ballot  of  each  political  party  voted 
for,  but  that  In  some  Instances  the  voter 
asked  for  or  selected  one  ticket  only,  which 
he  prepared  and  voted  as  he  chose ;  but  It  Is 
not  of  record  that  any  elector  was  refused 
any  or  all  of  the  ballots  to  which  he  was  en- 
titled. 

The  record  shows  that  C.  D.  Bailey  was  ap- 
pointed as  a  watcher  for  the  Socialist  party 
at  Dexter  precinct  He  first  appeared  at  the 
polls  In  the  morning  of  the  day  of  election, 
and  voted,  and  then,  after  electioneering  out- 
side of  the  polls  for  the  Socialist  ticket,  be 
left.  He  did  not  again  appear  at  the  polling 
place  until  after  the  polls  were  closed,  when 
he  presented  himself  In  the  capacity  of  a 
watcher,  and  was  admitted.  After  he  had 
witnessed  the  counting  of  the  ballots  for  some 
time,  some  of  the  judges  objected  to  his  re- 
maining longer,  for  the  reason  that  he  had 
not  been  sworn.  He  then  left,  went  to  the 
ofBce  of  a  justice  of  the  peace,  who  adminis- 
tered the  oath,  but  he  did  not  return  to  the 
polling  place  until  the  ballots  were  nearly  all 
counted,  when  be  tried  to  get  In,  and  was  re- 
fused admittance  by  the  constable  who  kept 
the  door  inside.  According  to  Bailey's  own 
evidence,  he  did  not  give  his  name  at  that 
time  or  state  what  he  was  there  for.  He  did 
not  state  that  he  had  been  sworn  as  a  watch- 
er, but  tried  to  force  the  door.  It  was  then 
about  9  o'clock,  and  quite  dark.  While  he 
was  at  the  door,  two  of  the  judges  of  Section 
who  had  been  out  came  back  to  the  polling 
place  at  different  times,  and  were  admitted ; 
but,  according  to  Bailey's  testimony,  he  did 
not  speak  to  either  judge,  nor  tell  either  that 
he  bad  been  sworn  as  a  watcher  and  wanted 
to  get  in. 

As  to  the  method  used  In  counting  the  bal- 
lots, Joseph  Winchester,  one  of  the  counting 
judges,  testified  as  follows:  "Mr.  Clodfelter 
took  all  these  ballots  out  of  the  boxes  himself, 
and  he  handed  them  to  me,  and  I  called  them 
off  to  the  clerks ;  he  would  take  them  out,  one 
at  a  time,  and  count  them  and  hand  them  to 
me ;  and  In  the  beginning — we  began  about  8 
o'clock — and  possibly  the  first  15  or  20  I 
called  off  one  ballot  in  my  hand  at  a  time, 
and  some  one — I  believe  Mr.  Jeffers — thought 
they  could  tally  as  many  as  5  at  a  time,  that 
the  leaves  was  troublesome  to  turn,  and  that 
may  be  they  could  get  along  better  and  fast- 
er; and  80  Mr.  Clodfelter  would  hand  them 
to  me  assorted  up,  so  there  would  be  6  straight 
Democratic  ballots  and  5  straight  Republican 
ballots.  He  would  count  them  1  at  a  time, 
and  I  would  recount  them  and  compare  them, 
and  see  that  they  was  exactly  alike.  I  would 
take  them  and  count  them  off  and  call  each 
name,  5  for  so  and  so,  and  would  go  on  down 
to  the  collector's  office,  and  would  say,  'Five 
for  Ulen,'  or  'Five  for  Brannock,'  or  what- 
ever It  was.    And  after  we  had  counted  a 


while,  I  says  to  the  tally  derks,  'If  yon  can 
count  5  at  a  time  you  can  put  down  10  at  a 
time,'  and  then  took  10  on  the  same  method. 
Q.  While  you  counted  1  at  a  time,  yon  had 
9  below  that  one?  A.  Yes,  sir,  I  called  them 
off  that  way  to  tpe  tally  clerks,  but  they  was 
counted  1  at  a  time." 

The  testimony  of  the  other  counting  judge 
a  ad  of  the  tally  clerks  was  to  the  same  effect,  ' 
and  all  testified  that  the  ballots  were  counted 
correctly.  It  appears  from  the  testimony  that 
the  ballots  cast  for  the  nominees  of  the  So- 
cialist party,  of  which  there  were  41  cast  In 
that  precinct,  were  placed  by  the  counting 
judges  In  an  empty  box  by  themselves  as  they 
happened  to  be  extracted  from  the  ballot  box, 
and  that  such  ballots  were  not  counted  until 
the  judges  were  through  with  counting  the 
votes  for  the  Republican  and  Democratic  nom- 
inees. There  was  no  evidence  whatever  of 
any  fraud  or  mistake  in  the  counting  of  the 
ballots.  It  was  shown  by  the  evidence  that 
five  men  who  lived  In  Caster  township,  and 
who  should  not,  therefore,  have  been  allowed 
to  vote  in  Dexter  precinct,  did  vote  there. 

On  behalf  of  the  contestants,  the  court  gave 
the  following  declarations  of  law: 

"(1)  The  court  declares  the  law  to  be  that 
the  election  alleged  to  have  been  held  at  the 
voting  precinct  of  Dexter,  in  Stoddard  coun- 
ty. Mo.,  on  the  8th  day  of  November,  1904, 
for  the  purpose  of  electing  a  collector  of  the 
revenue  of  county,  to  be  legal  and  valid  must 
have  been  held  and  conducted  in  compliance 
with  the  provisions  and  requirements  of  ar- 
ticles 1  and  2,  c.  102,  {{  6981-7118,  of  the  Re- 
vised Statutes  of  1899  (Ann.  St  1906,  pp. 
3407-3440),  of  this  State,  and.  If  the  court  be- 
lieve from  the  testimony  in  the  case  that  said 
election  was  not  so  held  and  conducted,  it 
will  declare  the  same  absolutely  void  as  a 
matter  of  law,  and  the  finding  will  be  for  the 
contestants. 

"(2)  The  court  declares  the  law  to  be  that 
the  primary  object  of  the  election  laws  of 
this  state,  under  which  the  alleged  election 
at  the  voting  precinct  at  Dexter,  in  Stoddard 
county.  Mo.,  on  the  8th  day  of  November, 
1904,  for  the  purpose  of  electing  a  collector 
of  the  revenue  of  said  county,  was  required 
to  be  held,  Is  to  preserve  the  freedom  and  in- 
dependence of  the  electors  in  the  preparation, 
of,  and  depositing,  their  ballots  in  the  ballot 
boxes,  and  to  maintain  Inviolate  the  secrecy 
thereof,  and  if  the  court  finds  from  the  evi- 
dence that  said  primary  objects  of  said  elec- 
tion law  were  not  maintained  and  preserved 
as  contemplated  by  said  election  law,  then 
the  court  will  find  as  a  matter  of  law  that 
no  legal  and  valid  election  was  held  at  said 
time  and  place.  And  in  this  connection  the 
court  declares  the  law  to  be  that  the  freedom 
and  Independence  of  the  electors  and  the  se- 
crecy of  the  ballots  meant  by  said  election 
law  Is  the  right  of  the  electors  to  enter  the- 
booths  and  prepare  their  ballots  free  from  ob- 
servation and  outside  influence,  and  to  deliv- 
er them  to  the  receiving  judges  and  have- 
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them  deposited  In  the  ballot  box  and  counted 
and  certified  as  cast,  without  exposing  or  dis- 
closing their  contents  to  others,  except  those 
entitled  hy  law  to  knowledge  thereof." 

The  plaintiff  further  asked  the  court  to 
give  the  following  declarations  of  law,  to  wit: 

"(3)  The  court  declares  the  law  to  be  that 
the  following  provisions  and  requirements  of 
section  6896  of  the  Revised  Statutes  of  1899, 
to  wit :  'After  the  delivery  of  ballot-box  num- 
ber 1  to  the  counting  Judges,  the  same  shall 
be  immediately  opened  by  them,  and  the  tick- 
ets shall  be  taken  oat,  one  at  a  time,  by  one 
of  the  counting  Judges,  who  shall  read  dis- 
tinctly, while  the  ticket  remains  In  his  baud, 
the  name  or  names  written  or  printed  there- 
on, also  the  ofSce  that  is  Intended  to  be  filled 
by  such  person  voted  for,  and  deliver  the 
same  to  the  other  counting  Judge,  who  shall 
string  the  same  on  a  thread  or  string,  as  pro- 
vided by  law.  The  same  method  shall  be  ob- 
served with  each  ticket,  and  the  counting 
shall  continue  thus  until  all  the  ballots  in 
the  box  are  connted,  •  •  •  and  so  on  in 
the  same  manner  until  the  polls  are  closed 
and  all  the  ballots  are  counted* — are  impera- 
tive and  mandatory,  and  that  no  legal  and 
valid  count  of  the  ballot  cast  at  said  alleged 
election,  at  the  voting  precinct  at  Dexter,  in 
Stoddard  county.  Mo.,  on  the  8th  day  of  No- 
vember, 1904,  for  the  office  of  collector  of  the 
revenue  of  said  county,  was  had,  unless  said 
ballots  were  counted  by  the  Judges  of  said 
election  as  said  statute  requires;  and  if  the 
conrt  finds  from  the  evidence  that  said  Judges 
of  election,  or  any  other  person  or  persons, 
pretended  to  count  said  ballots  in  blocks  of  10 
each,  at  a  time,  for  each  political  party  voted 
for  at  said  election,  or  employed  any  other 
means  or  method  to  count  said  ballots  which 
was  a  substantial  disregard  of  said  statute, 
it  will  declare  as  a. matter  of  law  that  said 
twllots  have  never  been  legally  counted,  and 
could  not,  therefore,  be  legally  certified  and 
returned  as  having  been  cast  for  the  parties 
hereto,  and  the  finding  will  be  for  contestants. 

"(4)  The  court  declares  the  law  to  be  that 
the  following  provision  and  requirement  of 
section  6996  of  the  Revised  Statutes  of  1899, 
to  wit,  'No  person  or  persons  shall  be  ad- 
mitted into  the  room  or  office  where  such  bal- 
lots are  being  counted,  except  the  Judges  and 
clerks  of  election,'  is  imperative  and  manda- 
tory, and  is  designed  and  is  Intended  to  pro- 
tect and  preserve  the  secrecy  of  the  ballot  as 
defined  in  these  instructions ;  and,  if  the  court 
finds  from  the  evidence  in  the  case  that,  while 
the  ballots  cast  at  said  election  at  the  voting 
precinct  of  Dexter,  Stoddard  county,  Mo.,  on 
the  8th  day  of  November,  1904,  for  the  office 
of  collector  of  the  revenue  of  said  county, 
were  being  exposed  (for  that  purpose)  and 
connted,  parties,  other  than  the  Judges  and 
clerks  of  said  election,  were  permitted  to  be 
in  the  room  or  office  where  said  count  was 
being  bad  and  while  the  same  was  in  prog- 


ress, it  will  declare  as  a  matter  of  law  that 
the  secrecy  of  said  ballots  was  thereby  de- 
stroyed, and  that  the  pretended  count  thereof 
under  such  circumstances  was  and  is  Illegal 
and  void,  and  the  finding  will  be  for  contest- 
ants. And  in  this  connection  the  court  fur- 
ther declares  the  law  to  be  that,  if  such  par- 
ties were  admitted  Into  the  room  or  office 
where  said  ballots  were  being  counted  and 
permitted  to  remain  therein  while  said  ballots 
were  being  counted,  and  thereby  given  the 
opportunity  to  witness  said  count  and  to  ob- 
tain a  knowledge  of  the  contents  of  said  bal- 
lots, or  any  portion  of  them,  then  and  in  that 
event  the  court  will  presume  that  such  par- 
ties did  witness  said  count  and  did  acquire, 
knowledge  of  the  contents  of  said  ballots  or 
some  portion  thereof." 

To  the  action  of  the  court  In  refusing  to 
give  said  last  two  declarations  of  law,  the 
contestants,  by  counsel,  duly  excepted. 

While  In  their  notice  and  specification  of 
facts,  a  number  of  Irregularities  are  specified 
by  the  plaintiffs  or  contestants,  it  Is  not  shown 
that  any  of  such  were  fraudulent,  or  that  the 
defendant  was  in  any  wise  connected  there- 
with or  derived  any  benefit  therefrom,  or  that 
his  vote  was  thereby  Increased.  There  were 
Irregularities  committed  during  the  election, 
It  Is  true,  but  it  Is  not  shown  that  they  were 
Instigated  by  the  defendant,  or  that  they,  or 
any  of  them,  were  committed  in  his  Interest 

It  is  charged  in  the  notice  of  contest,  and 
was  shown  upon  the  trial,  that  several  voters, 
perhaps  as  many  as  11,  who  lived  in  another 
township  In  the  county,  voted  at  Dexter  pre- 
cinct These  votes  were  Illegal  and  fraudu- 
lent, but  it  was  not  shown  for  whom  they  vot- 
ed; but  even  if  the  entire  number  be  reject- 
ed, the  contestee  would  still  have  a  majority 
of  12  votes  In  the  county  over  both  contest- 
ants. 

There  is  no  merit  in  the  appeal.  Besides, 
the  term  of  office  has  long  since  expired. 

The  Judgment  Is  affirmed.    All  concur. 


BURKARD  V.  A.  LESCHEN  ft  SONS  ROPE 
CO. 

(Supreme  Conrt  of  Missouri,  Division   Na  2. 
March  9,  1909.) 

1.  Master  and  Sebvant  (S  205*)— Assump- 
tion or  Risk — Complaint  to  Master— As- 

SDBANCE    OF    SaFETT. 

Where  a  servant  apprehends  that  his  place 
of  work  is  unsafe,  but  relies  upon  the  master's 
assurance  that  it  is  safe,  and  is  thereafter  in- 
jured because  of  its  unsafe  condition,  withont 
contributory  negligence,  the  master  is  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  548;   Dec.  Dig.  |  205.»] 

2.  Masteb  and  Sebvant  i^  125*)— Master's 
Neolioence— Place  or  Wobk— Knowledob 
BT  Masteb  or  Defects. 

Where  a  servant,  engaged  in  piling  wire, 
told  his  foreman  that  a  leaning  column  of 
wire  looked  dangerous,  the  foreman  was  negli- 
gent in   assuring  the  servant   that  there  was 
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no  danger,  without  first  ascertainine  whether 
the  column  ahoald  be  braced,  particularly  after 
hia  attention  was  calied  to  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  243 ;   Dec  Dig.  {  125.*] 

8.  Mastkb  and  Sebvant  (|  100*)— Fellow 
Servants  —  Vice  Pbincipals  —  Supebiob 
Sebvant  Asbistino  in  Wobk. 

Where  plaintiff  was  under  the  control  and 
direction  of  another  in  piling  wire,  they  were 
not  fellow  servants  though  they  worked  to- 
gether at  the  same  time  and  place,  the  other  be- 
ing a  vice  principal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  452 ;   Dec.  Dig.  |  100.*] 

4.  Master  and  Sebvant  (i  288*)— Injuries 
TO  Servant— Actions— Jdbt  Q^^^^i'"'- 
In  a  servant's  action  for  injuries  sustain- 
ed in  piling  wire  by  wire  falling  upon  him, 
whether  plaintiff  called  his  foreman's  attention 
to  the  leaning  of  the  column  and  was  assured 
that  there  was  no  danger  therefrom,  and  con- 
tinued work  in  reliance  upon  such  assurance, 
held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1068;   Dec  Dig.  i  288.*] 

6.  Masteb  and  Sebvant  ({  264*)— Injuries 
TO  Sebvant— Pleadino — Issues. 

Where  the  i>etit!on  in  a  servant's  action 
was  based  upon  defendant's  negligence  In  fall- 
log  to  furnish  a  safe  place  of  work,  and  the  an- 
swer alleged  contributory  negligence,  whether 
Slaintiff  knew  tlie  danger  was  not  an  issue,  the 
anger  not  l>eing  so  imminent  as  to  require 
plaintiff  to  quit  work  when  his  foreman  as- 
sured him  that  the  place  was  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  860;    Dec.  Dig.  i  264.*] 

6.  Master  and  Sebvant  (f  102*)— Master's 
Duty— Sate  Place  of  wobk. 

A  master  must  use  ordinary  care  to  fur- 
nish a  reasonably  safe  place  of  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  173 ;  Dec  Dig.  i  102.*] 

7.  Mastkb  and  Sebvant  (J  264*)— Injuries 
TO  Sebvant  —  Pleading  —  Pboof  —  Unsafe 
Place  of  Wobk. 

In  a  servant's  action  for  injuries  caused 
by  the  master's  failure  to  furnish  a  safe  place 
of  work,  defendant  may,  under  a  plea  of  con- 
tributory negligence,  show  the  servant's  knowl- 
edge of  the  unsafe  condition  of  his  place  of  work. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  869 ;   Dec  Dig.  8  264.*] 

8.  Master  and  Servant  ($  220*)— Assumed 
Risk  — Notice  to  Masteb  —  Continuing 
Wobk  Afteb  Notice. 

Where  the  master,  on  the  servant's  com- 
plaint as  to  a  dangerous  condition  in  the  place 
of  work,  assures  the  servant  that  the  place 
is  safe,  the  servant's  knowledge  of  its  dangerous 
condition  will  only  preclude  a  recovery  for  in- 
juries resulting  therefrom,  where  the  danger 
was  80  obvious  that  a  man  of  ordinary  prudence 
would  have  refused  to  continue  work  at  the 
master's  bidding. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  646;   Dec.  Dig.  §  220.*] 

0.  Master  and  Sebvant  (|  280*)— Injuries 
to  Sebvant— Contbibutobt  Negligence- 
Continuing  Wobk  with  Knowledge  of 
Danger — Question  fob  Jurt. 

Whether  a  danger  was  so  obvious  and  im- 
minent as  to  make  It  contributory  negligence 
for  a  servant  to  continue  work  after  the  mas- 
ter had  assured  him  that  the  situation  was  not 
dangerous  is  generally  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  |  1093 ;    Dec.  Dig.  {  289.*] 


10.  Master  and  Servant  (|  281*)— Injuries 
TO  Servant  —  Contbibutobt  Niglioence— 
Evidence. 

In  a  servant's  action  tor  injuries  sustained 
by  a  column  of  wire  falling  upon  him,  evidence 
held  not  to  show  that  the  danger  from  the  lean- 
ing column  of  wire  was  so  obvious  and  immi- 
nent as  to  make  it  contributory  n^ligence  for 
plaintiff  to  continue  work  after  nis  foreman  had 
told  him  there  was  no  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  988;    Dec.  Dig.  {  281.*] 

11.  Master  and  Servant  (|  248*)— Injuries 
TO  Servant— Contbibutobt  Negligence — 
Injury  Avoidable  bt  Master. 

That  the  danger  to  a  servant  from  a  lean- 
ing column  of  wire  was  so  obvious  and  immi- 
nent as  to  make  the  servant  negligent  in  con- 
tinuing work  after  his  foreman  had  told  him 
that  there  was  no  danger  would  not  absolve  the 
foreman  from  the  duty  of  bracing  the  columns 
when  his  attention  was  called  to  their  leaning 
poBiti(m. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  801 ;   Dec  Dig.  f  248.*] 

12.  Master  and  Servant  (|  00*)— Injuries 
to  Servant— Protection  of  Servant. 

A  master  must  exercise  reasonable  care  to 
protect  bis  servants  from  the  liazards  Incident 
to  their  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  139;    Dec  Dig.  §  90.*] 

13.  Masteb  and  Sebvant  (|  196*)— "Fellow 
Servants"— Who  abe. 

Those  under  the  direction  and  management 
of  a  master,  or  of  a  servant  placed  over  them 
by  him,  and  engaged  in  the  same  common  work, 
without  dependence  upon  or  relation  to  each 
other,  are  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  375,  486;  Dec  Dig.  i 
196.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;   vol.  8,  p.  7662.] 

14.  Master  and  Servant  ({  187*)— Fellow 
Servants— "Vice  Principal." 

A  vice  principal  is  one  Intrusted  by  the 
master  with  power  to  superintend,  direct  or 
control  workmen. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  422;    Dec.  Dig.  i  187.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7313-7316;   vol.  8,  p.  7827.] 

15.  Master  and  Servant  (I  187*)— Fellow 
Servants— Negligence  of  Vice  Principal. 

A  master  is  liable  for  injuries  to  a  servant 
caused  by  the  negligence  of  his  vice  principal  in 
the  superintendence  or  direction  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  422 ;   Dec  Dig.  i  187.*] 

16.  Appeal  and  Error  (t  1062*)— Habmless 
Error — Submission  of  Issues  to  Jurt. 

In  a  servant's  action  for  injuries  caused 
by  a  column  of  wire  which  he  was  stacking 
falling  upon  him  after  he  had  called  bis  fore- 
man's attention  to  its  leaning  condition,  error 
in  submitting  to  the  jury  the  question  of  the 
foreman's  authority  and  duty  to  brace  the  col- 
umns was  not  prejudicial  or  reveriiible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  4212,  4215;  Dec.  Dig.  | 
1062.*] 

17.  Master  and  Servant  (|  291*)— Injuries 
to  Sebvant— Instbuctions—Confobmitt  to 
Issues 

A  petition  alleged  that  plaintitE,  told  his 
foreman  that  he  thought  a  column  of  wive 
which  he  was  stacking  looked  dangerous  and 
should  be  braced,  and  that  the  foreman  said 
that  there  was  no  danger,  and  directed  plaintiS 
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to  go  ahead,  and,  in  obedience  to  ttie  order,  and 
relying  upon  Buch  assurance,  plaintiff  continaed 
the  work,  and  was  injured  by  the  wire  falling 
upon  him;  that  the  foreman  knew  or  should 
have  known  that  the  place  was  dangerous,  and 
coold  hare  been  made  reasonably  safe  by  bracing 
the  columns,  but  negligently  failed  to  do  so. 
Held  to  substantially  allege  that  the  place  was 
dangerous  because  the  columns  were  not  braced, 
•o  as  to  warrant  an  instruction  to  that  effect, 
esiieciailly  where  evidence  was  admitted  there- 
under without  objection,  and  defendant  failed 
to  object  to  the  petition,  and  the  other  in- 
structions were  correct. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1136 ;   Dec.  Dig.  {  291.*] 

Appeal  from  drcolt  Court,  St  Louis  Coun- 
ty; Jno.  McEShinney,  Judge. 

Action  by  John  Burkard  against  the  A. 
Leschen  &  Sons  Rope  Company.  From  a 
Judgment  tor  plaintlflF,  defendant  appeals. 
Affirmed. 

Wm.  F.  Broadbead,  Percy  Werner,  and 
Jones,  Jones,  Hooker  &  Davis,  for  appellant 
Sterling  P.  Bond  and  R.  L.  Shackelford,  for 
respondent 


BURGESS,  J.  Plaintiff  recovered  Judg- 
ment in  the  court  below  for  $fi,000  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  and  carelessness 
of  the  defendant  and  its  foreman,  from 
which  judgment  defendant  appeals. 

The  record  shows  that  plalntUC  was  a 
lalK>rer  employed  by  the  defendant  company 
In  Its  bonded  warehouse  In  the  city  of  St 
Louis,  and  had  been  In  the  employ  of  the 
company  about  five  months  at  the  time  of 
the  Injury,  November  11,  1904.  The  com- 
pany worked  about  200  men  In  Its  warehouse, 
and  had  a  general  foreman  named  Henry 
Peterson,  under  whom  were  foremen  or  bos- 
ses in  control  of  different  gangs  of  men,  two 
of  said  foremen  being  William  A.  Akin  and 
Henry  J.  Schleuter. 

The  plaintiff's  testimony  was.  In  substance, 
as  follows:  On  the  day  in  question  he,  with 
three  other  men,  was  ordered  by  Foreman 
Akin  to  assist  in  removing  wire  bundles  from 
one  place  In  defendant's  bonded  warehouse 
to  another.  After  working  a  while  removing 
the  bundles.  Akin  took  three  of  the  men  to 
another  part  of  the  warehouse  and  showed 
them  how  to  pile  the  wire,  and  then  returned 
and  assisted  the  plaintiff  in  removing  the 
wire  coils,  placing  them  on  trucks  and  haul- 
ing them  to  the  place  where  the  other  men 
were  stacking  them  up.  The  colls  of  wire 
weighed  between  100  and  125  pounds  each, 
and  before  being  removed  had  been  piled  up 
In  the  form  of  columns.  They  had  removed 
over  800  of  these  coUs,  and  plaintiff  was 
coming  back  with  an  empty  truck,  and  while 
in  the  aisle,  about  10  feet  away,  be  noticed 
the  columns  which  later  fell  on  bim,  leaning 
over.  He  called  the  attention  of  the  fore- 
man to  them,  and  told  him  to  have  them 
braced  up,  as  they  were  getting  dangerous. 


Akin  replied,  "Just  go  ahead;  there  Is  no 
danger;  come  on  with  your  wagon."  In 
obedience  to  the  foreman's  order,  and  relying 
upon  his  assurance  that  there  was  no  danger, 
plaintiff  continued  his  work.  After  they  bad 
removed  two  more  loads  of  wire,  the  columns 
in  question,  which  were  10  or  12  feet  high, 
fell  on  plaintiff,  breaking  both  his  legs.  His 
left  ankle  was  dislocated  and  the  small  bone 
broken,  and  his  right  leg  was  broken  and 
mashed.  He  was  confined  to  his  bed  for 
about  five  months,  under  the  care  of  physi- 
cians, and  had  been  unable  to  do  any  work 
from  the  time  he  was  injured.  Plaintiff  was 
not  an  experienced  man,  and  had  not  been 
In  the  warehouse  more  than  a  dozen  times 
during  the  five  montlis  he  was  In  the  employ 
of  the  company.  He  had  seen  the  wire 
columns  braced  under  the  orders  of  different 
foremen,  whose  custom  It  was  to  give  orders 
to  have  the  columns  braced  when  they  deem- 
ed it  necessary.  Among  those  whom  he  had 
heard  give  such  orders  were  Foremen  Akin 
and  Schleuter,  and  General  Foreman  Peter- 
son. 

Dr.  William  Baker  testified  as  to  plaintiff's 
injuries,  stating  that  he  was  permanently  in- 
jured ;  that  he  attended  to  plaintiff's  Injuries 
from  November  30,  1904,  to  March  2,  1905, 
and  that  his  bill  for  his  services  was  $76. 

Besides  plaintiff,  the  only  eyewitnesses  to 
the  accident  were  William  A.  Akin  and  C.  M. 
McKenzie,  the  latter  being  government  In- 
spector, United  States  customs.  Akin  tes- 
tified that  he  was  foreman,  and  directed  the 
plaintiff  and  the  other  men  under  his  control 
in  their  work;  that  be  was  himself  Injured' 
by  the  fall  of  the  wire  columns  In  question, 
and  was  laid  up  for  over  four  weeks.  He, 
however,  denied  that  plaintiff  said  anything 
as  to  the  dangerous  condition  of  the  columns, 
or  that  he  told  plaintiff  there  was  no  dan- 
ger. McKenzie,  the  government  inspector, 
testified  that  he  was  standing  10  or  15  feet 
away  from  the  men  at  the  time  the  columns 
fell,  and  that  he  heard  no  remarks  made  such 
as  testified  to  by  plaintiff. 

General  Foreman  Henry  Peterson  testi- 
fied, for  the  defendant,  that  Akin  did  not 
occupy  the  position  of  foreman,  and  bad  no 
authority  over  the  men  with  whom  he  was 
working  at  the  time,  but  that  John  H.  Schleu- 
ter was  then  foreman.  This  testimony,  how- 
ever, was  controverted  by  that  of  Akin, 
Schleuter,  and  Burkard. 

The  court,  at  the  request  of  plaintiff.  In- 
structed the  jury  as  follows: 

"(1)  The  court  Instructs  the  jury  that  it 
was  the  duty  of  the  defendant  to  furnish 
the  plaintiff  a  reasonably  safe  place  to  work. 
If  the  jury  believe  and  find  from  the  evi- 
dence that  WUUam  Akin  was  intrusted  by 
the  defendant  with  authority  to  superintend, 
control,  and  command  over  the  plaintiff,  and 
was  managing  and  controlling  the  work  In 
question   and  the  plaintiff,   as   defendant's 
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agent;  and  If  you  farther  believe  and  find 
from  the  evidence  that  at  the  time  of  the 
plaintUTs  Injuries  the  wire  columns  were 
In  a  leaning  condition,  and  were  thereby  ren- 
dered dangerous  and  unsafe  to  work  about, 
and  that  said  Akin  had  authority  to  brace 
said  columns  so  as  to  prevent  them  from 
being  dangerous,  and  that  It  was  a  part  of 
his  duty  to  so  brace  them,  and  that  said 
Akin  either  knew,  or  by  the  exercise  of  or- 
dinary care  would  bare  known,  that  said 
wire  columns  were  dangerous  and  unsafe  by 
reason  of  the  same  being  In  a  leaning  condi- 
tion in  time  so  that  by  the  exercise  of  ordi- 
nary care  he  might  have  put  or  caused  the 
same  to  be  put  In  a  reasonably  safe  condi- 
tion by  so  bracing  the  same  before  the  in- 
juries of  the  plaintltC,  and  that  the  said 
Burkard  at  the  time  of  the  Injuries  exercised 
ordinary  care,  and  while  In  the  exercise  of 
such  care  the  wire  columns  fell  on  blm  in 
consequence  of  them  being  In  a  leaning  con- 
dition, and  thereby  dangerous  and  unsafe, 
and  he  was  thereby- injured,  then  your  yet- 
diet  must  be  for  the  plaintiff. 

"(2)  By  the  words  'ordinary  care,'  as  used 
in  these  Instructions,  Is  meant  that  degree 
of  care  and  caution  usually  exercised  by 
reasonably  prudent  men  under  the  same  or 
similar  circumstances,  and  by  the  word  'neg- 
ligence' is  meant  a  failure  to  exercise  ordina- 
ry care. 

"(3)  If  the  Jury  find  from  the  evidence 
that  one  William  Akin  was  foreman  of  the 
defendant,  A.  Leschen  &  Sons  Rope  Company, 
and  as  such  foreman  was  superintendent 
for  the  defendant  of  the  plaintiff  and  of  the 
place  where  plaintiff  was  required  to  work, 
If  you  find  plaintiff  was  required  to  work  at 
such  place,  and  superintendent  for  the  de- 
fendant of  the  work  of  removing  the  wire 
columns,  and  had  entire  superintendence, 
charge,  and  control  thereof,  and  had  power 
and  authority  to  provide  material  to  brace 
the  wire  columns  in  question,  and  that  this 
was  a  part  of  his  duty,  and  that  said  Akin 
was  the  representative  of  the  defendant  di- 
recting the  work  In  question,  and  the  plain- 
tiff was  subject  to  his  orders  and  directions, 
then  the  Jury  are  instructed  that  said  Akin's 
acts  and  conduct  In  connection  with  said 
wire  columns  and  the  bracing  thereof  were 
the  acts  and  conduct  of  the  defendant  so 
far  as  this  case  la  concerned,  and  in  re- 
spect to  said  acts  he  was  not  a  fellow  serv- 
ant with  the  plaintiff. 

"(4)  The  court  instructs  the  Jury  that  de- 
fendant must  show  by  greater  weight  of  the 
evidence  that  plaintiff  has  been  guilty  of  con- 
tributory negligence  In  order  to  prevent  his 
recovery  on  that  ground. 

"(5)  If  you  find  a  verdict  In  favor  of  the 
plaintiff,  you  will  assess  his  damages  at 
such  sum  as  will  reasonably  compensate  him 
for  whatever  injuries  you  believe  from  the 
evidence  he  has  sustained.  If  any,  and  in 
estimating  such  damages  you  will  take  into 
consideration:    First  The  nature,  character. 


and  extent  of  audi  injuries,  if  any.  Second. 
The  pain  of  body  and  mind,  if  any,  which  he 
has  suffered  from  said  injuries,  and  directly 
caused  thereby.  Third.  The  pain  of  body  and 
mind,  if  any,  which  plaintiff  will  suffer  from 
said  injuries  In  the  future  therefrom,  and  di- 
rectly caused  thereby.  Fourth.  The  amount 
and  value  of  time,  If  any,  lost  to  plaintiff  in 
consequence  of  said  injuries,  and  directly 
caused  thereby.  Fifth.  The  impairment  In 
his  earning  capacity,  If  any,  and  directly 
caused  by  such  Injuries." 

To  the  giving  of  said  instructions  the  de- 
fendant duly  excepted. 

At  the  request  of  the  defendant,  the  court 
further  instructed  the  Jury  as  follows : 

"(6)  The  court  Instructs  the  Jury  that  the 
employer's  obligation  towards  an  employ^ 
does  not  oblige  him  to  keep  a  working  place 
in  condition  at  every  moment  of  the  work 
so  far  as  the  safety  of  the  place  depends  up- 
on the  due  performance  of  the  work  in  hand 
by  fellow  servants. 

"(7)  The  court  Instructs  the  Jury  that  a 
man,  upon  entering  any  employment,  agrees 
to  assume  all  the  ordinary  risks  Incident 
to  the  service  in  which  he  engages,  and  If 
you  find  from  the  evidence  in  this  case  that 
plaintiff  was  injured  not  by  reason  of  any 
negligence  on  the  part  of  the  defendant  or 
any  of  its  representatives,  as  explained  In 
others  of  these  instructions,  but  as  the  re- 
sult of  one  of  the  ordinary  risks  of  the  work 
In  which  he  was  engaged,  or  as  the  result  of 
a  mere  accident,  then  your  verdict  should  be 
for  the  defendant. 

"(8)  The  court  instructs  the  Jury  that  If 
you  find  from  the  evidence  that  the  plaintiff, 
John  Burkard,  and  the  man  who  was  work- 
ing with  him,  William  Akin,  at  the  time  In 
question,  were  both  directly  co-operating  in 
the  work  of  removing  wire  columns  from  the 
room  in  question,  and  were  so  consoclated 
-with  each  other  that  each  was  In  a  position 
to  observe  the  work  of  the  other,  and  exer- 
cise a  care  promotive  of  mutual  caution,  and 
that  each  was  at  full  liberty  to  use  such 
methods,  in  performing  the  work  In  hand, 
as  to  him  seemed  proper  In  the  exercise  of 
ordinary  care,  and  that  neither  had  control 
over  the  other  in  the  matter  of  the  selection 
of  appliances  or  the  method  of  doing  the 
work  in  hand,  then  the  said  plaintiff  and 
the  said  William  Akin  were  fellow  servants 
in  the  performance  of  such  work,  and  the 
defendant  would  not  be  responsible  for  any 
assurance  which  said  Akin  may  have  given 
that  plaintiff  could  safely  continue  the  work 
of  removing  the  wire  after  he  observed  the 
danger,  even  if  you  believe  from  the  evi- 
dence that  said  Akin  did  give  such  assur- 
ance. 

"(9)  The  court  Instructs  the  Jury  that  if 
you  find  from  the  evidence  that  William 
Akin,  who  was  at  work  with  plaintiff  remov- 
ing the  columns  in  question,  assisted  In  the 
manual  work  of  removing  the  said  columns, 
doing  the  same  work  that  plaintiff  did,  and 
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the  evidence  falls  to  show  that  he  was  em- 
powered by  the  defendant  to  exercise  any 
control  over  plaintiff,  or  that  he  had  any 
power  to  hire  or  discharge  men,  or  to  se- 
lect and  provide  Instrumentalities  for  their 
work,  or  to  decide  for  other  employes  what 
method  should  be  pursned  in  performing 
work,  then  the  said  William  Akin  was  a 
mere  fellow  servant  of  the  plaintifT,  and 
any  assurance  of  safety,  which  the  evi- 
dence may  show  he  may  have  given  to  plain- 
tiff, would  not  result  in  any  liability  on  the 
part  of  the  defendant. 

"(10)  The  court  instructs  the  Jury  that  the 
dnty  of  the  master  to  provide  a  safe  place  for 
his  employes  In  which  to  do  their  work  does 
not  extend  to  conditions  which  the  employes 
create  tn  the  performance  of  and  as  a  de- 
tail of  snch  work;  and  If  you  find  from 
the  evidence  that  the  Instability  of  the  col- 
umns of  wire,  which  fell  and  injured  plain- 
tiff, was  brought  abbut  by  the  previous  work 
which  had  been  done  by  plalntlCT  and  the 
man  at  work  In  the  removal  of  such  col- 
umns with  him.  Just  prior  to  the  accident, 
and  that  the  said  plaintiff  and  the  said 
William  Akin  so  at  work  with  him  were 
fellow  servants,  as  explained  in  others  of 
these  instructions,  then  no  recovery  can  be 
bad  in  this  case,  and  your  verdict  should  be 
for  the  defendant. 

"(11)  The  court  instructs  the  Jury  that 
even  If  you  believe  from  the  evidence  that 
the  said  William  Akin,  who  was  at  work 
with  plaintiff  at  the  time  in  question,  was 
a  vice  principal,  empowered,  on  bebnif  of 
the  defendant,  to  decide  for  other  of  the  em- 
ployes as  to  the  methods  which  should  be 
adopted  in  doing  the  work  In  question,  and 
that  he  did  give  plaintiff  an  assurance  of 
his  safety  in  doing  the  said  work,  and  that 
plaintiff  so  received  and  understood  and  re- 
lied upon  such  assurance,  yet,  if  you  believe 
from  the  evidence  that  said  assurance  was 
not  negligently  given,  and  that  there  was 
nothing  at  the  time  In  question  to  have 
warned  a  reasonably  prudent  man  of  the  dan- 
ger of  said  columns  falling,  then  no  recov- 
ery can  be  had  by  plaintiff  against  the  de- 
fendant based  on  any  such  assurance. 

"(12)  The  court  Instructs  the  Jury  that  If 
you  find  and  believe  from  the  evidence  that 
whatever,  if  anything,  passed  between  plain- 
tiff and  William  Akin  with  reference  to  the 
safety  of  the  columns  of  wire  In  question, 
was  the  mere  interchange  of  opinions,  and 
that  whatever  may  have  been  said  by  the 
said  William  Akin  was  understood  by  the 
said  plaintiff  as  a  mere  expression  of  opln* 
ion.  and  was  not  regarded  by  plaintiff  other- 
wise than  as  such,  and  that  he  voluntarily 
continued  at  the  work  In  question  In  reliance 
upon  his  own  opinion  as  to  his  safety,  then 
your  verdict  should  be  for  the  defendant. 

"(13)  The  court  Instructs  the  Jury  that 
If  they  believe  and  find  from  the  evidence 
that  plaintiff  did  not  complain  to  any  one 
that  there  was  any  danger  of  the  wires  fall- 


ing, and  that  no  one  gave  him  any  assur- 
ance that  there  was  no  danger,  then  the 
plaintiff  cannot  recover. 

"(14)  The  court  Instructs  the  Jury  that 
there  is  no  evidence  In  this  case  that  the 
columns  of  wire  were  piled  to  an  unusual 
height  In  the  wareroom  at  the  time  and 
place  In  question." 

Defendant  further  asked  the  court  to  give 
the  following  Instriictions: 

"(1)  The  court  instructs  the  Jury  that,  un- 
der the  pleadings  and  the  evidence  which 
has  been  adduced,  your  verdict  should  be 
for  the  defendant. 

"(2)  The  court  instructs  the  Jury  that 
the  plaintiff  and  the  workman,  William  Akin, 
were  at  the  time  and  place,  and  In  the  mat- 
ter of  the  work  in  which  they  were  engaged 
at  such  time  and  place,  fellow  servants  with- 
in the  rule  of  law  which  exempts  the  master 
from  liability  for  injuries  sustained  by  one 
servant  through  the  negligence  of  a  fellow 
servant 

"(3)  The  court  Instructs  the  Jury  that 
there  Is  no  complaint  made  by  plaintiff  In  his 
petition  that  the  defendant  was  guilty  of 
any  negllgen'ce  in  falling  to  furnish  all  the 
necessary  props  which  would  have  been  re- 
quired to  prevent  the  columns  of  wire  from 
falling,  and  you  are  instructed  the  defendant 
was  not  bound  to  supervise  the  mere  details 
of  the  work  in  handling  and  removing  the 
columns  of  wire  in  question,  and  that  for 
the  negligence  of  plaintiff  or  any  other  of 
its  servants  engaged  in  doing  this  work.  In 
falling  to  use  props,  they  were  so  negligent, 
there  would  be  no  liability  therefor  on  the 
part  of  the  defendant 

"(4)  The  court  Instructs  the  Jury  that  If 
the  place  at  which  plaintiff  was  at  work  be- 
came dangerous  at  the  time  he  was  injured 
only  by  reason  of  the  negligence  of  plain- 
tiff's fellow  workman  in  the  manner  in 
which  the  columns  of  wire  In  question  were 
originally  piled,  or  the  manner  In  which 
those  which  had  been  taken  away  were  re- 
moved, then  plaintiff  must  be  held  to  have 
assumed  the  risk  of  such  danger,  and  no  re- 
covery can  be  had  by  him  for  Injuries  re- 
sulting from  such  negligence. 

"(5)  The  court  instructs  the  jury  that,  in 
this  case,  plaintiff  seeks  to  recover  damages 
from  the  defendant  on  the  ground  that  he 
was  required  to  work  in  a  place  which  was 
unsafe  by  reason  of  the  fact  that  the  col- 
umns of  wire,  which  he  was  assisting  in  re- 
moving, were  piled  up  to  an  unusual  height, 
and  that  he,  having  observed  that  they 
looked  dangerous,  attracted  the  attention  of 
William  Akin,  a  servant  of  the  defendant, 
who  was  working  with  him,  to  such  danger, 
and  that  said  Akin  assured  him  that  there 
was  no  danger,  whereas  he  knew,  or  might 
by  the  exercise  of  ordinary  care  have  known, 
that  the  said  columns  were  dangerous,  and 
could  have  braced  same  to  have  prevented 
their  falling,  and  negligently  failed  to  do  so; 
and  you  are  Instructed  that  if  you  find  from 


Digitized  by 


Google 


40 


117  SOUTHWESTEHN  REPORTER. 


(Ma 


the  evidence  tbat  TrbateTer  of  ianga  there 
-was  to  plaintiff,  to  be  apprehended  from  the 
falling  of  the  said  columns  of  Tirlre,  was 
just  as  open  and  apparent  and  as  readily 
understood  by  the  plaintiff  as  by  the  said 
Akin,  and  that  plaintiff's  knowledge  or 
means  of  knowledge  of  apprehending  and  un- 
derstanding the  danger  were  fully  equal  to 
that  of  the  said  Akin,  and  that  plaintiff  vol- 
untarily continued  to  work  about  said  col- 
umns after  his  observation  of  the  danger, 
then  he  must  be  held  to  have  assumed  the 
risks  of  working  thereabouts,  and  your  ver- 
dict should  be  for  the  defendant" 

To  the  action  of  the  court  in  refusing  to 
give  the  above  instructions,  the  defendant 
duly  excepted. 

At  the  close  of  plaintiff's  evidence,  and 
again  at  the  close  of  the  whole  case,  the  de- 
fendant asked  for  an  instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence,  which 
the  court  refused  to  give,  and  defendant 
claims  this  was  error.  The  argument  Is 
that  plaintifTs  Injury  was  the  result  of  pure 
accident,  for  which  no  one  was  responsible, 
and  that  plaintiff  was  fully  advised  of  the 
particular  risk  incident  to  his  employment, 
and  assumed  that  risk. 

It  is  true  that  plaintiff  knew  the  danger- 
ous condition  of  the  columns  of  coiled  wlre^ 
one  of  which  afterwards  fell  on  htm,  and 
that  he  called  the  attention  of  Foreman 
Akin  thereto.  Akin,  upon  whose  experience 
and  superior  judgment  plaintiff  had  a  right 
to  rely,  assured  plaintiff  that  there  was  no 
danger,  and  said,  "Come  on  with  yoilr  wag- 
on." In  obedience  to  this  command,  and 
being  assured  that  there  was  no  danger, 
plaintiff  proceeded  with  his  wagon,  and  one 
of  the  leaning  columns  of  wire  soon  after- 
wards fell  on  him,  causing  the  injuries  com- 
plained of.  That  Akin  was  at  the  time  of 
the  Injury  one  of  defendant's  foreman,  and 
had  charge  and  control  of  plaintiff  In  and 
about  the  work  in  which  he  was  then  en- 
gaged, was  found  by  the  jury  to  be  the  fact; 
and  it  has  uniformly  been  ruled  by  this 
court  that  where  a  servant  Is  apprehensive 
that  the  place  in  which  he  Is  required  to 
work  is  dangerous  and  unsafe,  but  relies, 
as  the  evidence  in  this  case  shows  plaintiff 
did  rely,  upon  the  assurance  of  the  foreman 
in  charge  of  the  work  and  in  charge  of  the 
servant  that  It  is  safe,  and  the  servant  is  In- 
jured without  any  negligence  upon  his  own 
part,  the  master  is  liable.  Brothers  v.  Car- 
ter et  al.,  52  Mo.  372, 14  Am.  Rep.  424;  Lew- 
is V.  R.  R.,  59  Mo.  495,  21  Am.  Rep.  S85; 
Gormley  v.  Vulcan  Iron  Works,  61  Mo.  492; 
Cook  V.  R.  R.,  63  Mo.  397;  Moore  v.  R.  R. 
Co.,  S5  Mo.  588;  Russ  v.  Wabash  Ry.  Co., 
112  Mo.  45,  20  S.  W.  472,  18  L.  R.  A.  823; 
OMelUa  v.  R.  R.  Co.,  115  Mo.  205,  21  S.  W. 
503;  Cole  v.  St.  Louis  Transit  Co.,  183  Mo. 
81,  81  S.  W.  1138;  Edge  v.  Electric  Ry.  Co., 
206  Mo.  471,  104  S.  W.  90;  Garard  v.  Coal 
&  Coke  Co..  207  Mo.  242,  105  S.  W.  767. 

But  defendant  contends  that  no  negligence 


was  shown  on  the  part  of  Akin,  and  that 
his  remark  that  the  column  of  wire  which 
subsequently  fell  upon  plaintiff  was  not  dan> 
gerous  was  the  mere  expression  of  an  opin- 
ion on  the  part  of  a  fellow  servant  of  plain- 
tiff as  to  a  matter  regarding  which  plaintiff 
had  equal  means  of  knowledge  with  him; 
that  the  language,  "Come  on  with  your  wag- 
on," was  in  no  sense  an  order;  that  plaintiff 
had  no  right  to  rely  on  what  Akin  said,  and 
that  there  was  no  evidence  that  he  did  rely 
upon  it  We  are  unable  to  agree  to  this. 
It  was  negligence  for  Akin  to  say  to  plain- 
tiff, in  effect,  that  there  was  no  danger  to  be 
apprehended  from  the  leaning  column  of 
wire,  without  first  taking  the  precaution  to 
ascertain  whether  It  needed  to  be  braced  ac 
not,  particularly  after  plaintifl  called  his  at- 
tention to  Its  condition.  Akin  and  plaintiff 
were  not  fellow  servants.  While  they  work- 
ed together  at  the  same  time  and  place, 
plaintiff  was  under  the  control  and  direction 
of  Akin,  who  was  his  superior  while  engag- 
ed in  this  work.  As  already  stated,  plain- 
tiff had  the  right  to  rely  upon  what  Akin, 
his  superior,  told  him,  and  the  evidence 
shows  tbat  he  did  so.  But  defendant  in- 
sists that  plalntUTs  testimony  In  this  re- 
gard Is  overcome  by  other  testimony.  It  la 
only  necessary  to  say  as  to  this  that  It  was 
a  question  for  the  consideration  of  the  jury, 
who  found  otherwise. 

The  plaintiff's  first  Instruction  is  criticised 
upon  the  ground  that  It  bases  plaintiff's 
right  to  recover  upon  the  duty  of  Akin  to 
brace  the  columns,  If  he  knew,  or  by  the  ex- 
ercise of  due  care  could  have  known,  that 
they  were  unsafe,  and  that  it  ignores  the 
fact  that  plaintiff  knew  the  danger  and  so 
testified,  and  tbat  Akin  honestly  believed 
the  wire  piles  were  safe.  With  respect  to 
the  insistence  that  the  instruction  is  bad  be- 
cause it  Ignores  the  fact  that  plaintiff  knew 
the  danger,  it  need  only  be  said  that  there  is 
no  such  issue  in  the  pleadings.  The  petition 
is  based  upon  the  alleged  negligence  of  de- 
fendant in  failing  to  furnish  plaintiff  a  rea- 
sonably safe  place  to  work,  and  the  answer 
alleges  contributory  negligence  on  the  part 
of  the  plaintiff.  It  is  the  duty  of  the  master 
to  use  ordinary  care  In  furnishing  bis  serv- 
ant a  reasonably  safe  place  to  work,  and 
Where,  as  In  this  case,  the  defense  is  a  plea 
of  contributory  negligence,  the  servant's 
knowledge  of  Its  unsafe  condition  may  be 
shown  In  evidence,  but  such  knowledge  pre- 
cludes a  recovery  only  where  the  danger  Is 
so  obvious  that  a  man  of  ordinary  prudence 
would,  under  the  circumstances,  refuse  to 
do  his  master's  bidding;  and  the  question 
of  whether  the  danger  was  so  obvious  and 
Imminent  as  to  make  it  contributory  negli- 
gence for  the  servant  to  continue  in  his  mas- 
ter's service  is  a  question  for  the  jury.  Cur- 
tis V.  McNalr,  173  Mo.  270,  78  S.  W.  167; 
Wendler  ▼.  House  Furnishing  Oo.,  165  Mo. 
527,  65  S.  W.  737;  Fogarty  v.  St  Louis 
Transfer  Co.,  180   Mo.  551,  79  S.   W.  664; 
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Dodffe  T.  Mfn.  Coal  &  Coke  Co..  116  Mo. 
App.  501, 81  &  W.  1007;  Kldty  ▼.  Construc- 
tion COn  121  Mo.  App.  68,  97  S.  W.  99& 
Wblle  the  evidence  is  not  sufficient  to  show 
that  the  danger  was  so  obvious  and  immi- 
nent as  to  make  it  contributory  negligence 
on  the  part  of  plalntlfl  to  'continue  working 
under  the  circumstances,  tliat  fact  did  not 
absolve  Foreman  Akin  from  the  duty  of 
bracing  the  wire  columns  after  his  attention 
was  called  to  their  leaning  attitude. 

It  is  said  for  defendant  that  Akin  had 
nothing  to  do  with  the  wire  columns  which 
fell,  and  that  there  is  nothing  in  the  evi- 
dence from  which  a  Jury  could  properly  in- 
fer that  he  had  any  duty  regarding  them. 
This  evidently  Is  a  mistake.  Plaintiff  testi- 
fied that  he  had  seen  and  heard  Akin  and 
other  foremen  of  the  defendant  give  orders 
to  brace  other  wire  columns  which  were  in  i 
a  leaning  attitude,  as  these  were.  Akin  rep- 
resented the  defendant,  was  a  vice  principal, 
and  had  power  to  superintend,  control,  and 
direct  the  plaintiff  In  the  performance  of 
his  work.  For  his  negligent  act  in  com- 
manding the  plaintiff  to  "come  on,"  and  In 
falling  to  take  any  precaution  to  see  that 
the  leaning  columns  were  rendered  safe  and 
steady,  after  Ills  attention  was  called  there- 
to by  plaintiff,  the  master  Is  liable.  Miller 
v.  Mo.  Pac.  Ry.  Co.,  109  Mo.  350,  19  S.  W. 
58,  32  Am.  St  Rep.  673,  and  authorities  cit- 
ed. It  Is  the  duty  of  the  master  to  exercise 
reasonable  care  to  protect  his  servant  from 
the  hazards  incident  to  bis  employment 

In  Moore  v.  Wabash,  St  Louis  &  Pacific 
Ry.  Ca,  85  Mo.  588,  it  is  ruled  that  they  are 
fellow  servants  who,  under  the  direction  and 
management  of  the  master  himself,  or  by 
some  servant  placed  by  the  latter  over  them, 
are  engaged  In  the  prosecution  of  the  same 
common  work,  and  without  any  dependence 
upon  or  relation  to  each  other  except  as  co- 
laborers  without  rank,  and  that  he  is  a  vice 
principal  who  is  intrusted  by  the  master 
with  power  to  superintend,  direct  or  con- 
trol the  workman  in  his  work,  and  that  for 
negligence  in  such  superintendence,  direction 
or  control,  the  master  Is  liable.  That  case 
has  been  many  times  cited  with  approval 
by  this  court  Hoke  v.  Railroad,  83  Mo. 
860;  Stephens  v.  Railroad,  86  Mo.  221;  Smith 
V.  Railroad,  92  Mo.  359,  4  S.  W.  129,  1  Am. 
St  Rep.  729;  Tabler  v.  RaUroad,  93  Mo.  70, 
6  S.  W.  810;  Russ  v.  Wabash  R.  R.  Co.,  112 
Mo.  45,  20  S.  W.  472.  18  L.  R.  A.  823.  In 
La  Salle  v.  Koetka.  100  111.  130,  60  N.  B.  72. 
quoted  in  Sambos  v.  Cleveland,  C,  C.  &  St 
L.  B.  Co.  (Mo.  App.)  114  S.  W.  569.  It  is 
said:  "Where  a  master  confers  authority 
upon  one  of  his  employes  to  take  charge  and 
control  of  a  certain  class  of  workmen  in  car- 
rying on  some  particular  branch  of  his  busi- 
ness, >nch  employe,  in  governing  and  di- 
recting the  movements  of  the  men  under  his 
diarge  with  respect  to  that  branch  of  the 
business,  is  the  direct  representative  of  the 
master,  and  not  a  mere  fellow  servant  and 


all  commands  given  by  him  within  the  so6pe 
of  his  authority  are.  in  law,  the  commands 
of  the  master."  From  these  authorities,  it 
is  entirely  clear  that  Akin  and  plaintiff  were 
not  fellow  servants  at  the  time  of  the  in- 
Jury,  but  that  plaintiff  was  a  servant  and 
Akin  a  vice  principal. 

The  first  instruction  for  plaintiff  is  also 
objected  to  on  the  ground  that  it  leaves  to 
the  Jury  the  question  of  Akln's  authority 
and  du^  to  brace  the  columns,  which  it  is 
insisted  was  a  question  of  law.  This  objec- 
tion seems  to  us  very  technical ;  it  does  not 
go  to  the  merits  of  the  case,  and  is,  we  think, 
nonprejudicial.  At  any  rate,  the  Judgment 
should  not  be  reversed  upon  that  ground. 

Said  first  Instruction  Is  criticised  upon  the 
further  ground  that  it  is  broader  than  the 
petition,  and  authorizes  a  recovery  upon  a 
ground  not  alleged  in  the  petition;  that  is, 
upon  the  ground  that  the  wire  columns  were 
in  a  leaning  condition,  and  thereby  rendered 
dangerous  and  unsafe  to  work  about  This 
we  do  not  regard  as  the  proper  construction 
to  be  placed  upon  the  petition.  In  the  ^rst 
place,  no  objection  was  taken  to  It  before 
trial,  nor  afterwards  by  motion  In  arrest 
Again,  while  the  petition  must  be  considered 
as  inartlstlcally  drawn,  and  does  not  In  so 
many  words  allege  that  the  wire  columns 
were  in  a  leaning  condition  and  were  thereby 
rendered  dangerous  and  unsafe  to  work 
about  it  does  allege  that,  when  plaintiff  was 
ordered  to  work  by  Foreman  Akin  on  the 
day  he  was  injured  by  the  falling  of  the  wire 
columns,  he  said  to  Akin:  "  'I  think  the  wire 
columns  ought  to  I>e  braced ;  they  look  kind- 
er of  dangerous,'  whereupon  said  foreman 
said  to  the  plaintiff.  There  is  no  danger; 
Just  go  ahead,'  and  plaintiff,  in  obedience  to 
the  order  and  direction  and  relying,  upon  the 
assurance  of  said  foreman  that  it  was  safe  to 
work  at  said  place,  undertook  to  perform  the 
work  as  directed  and  ordered  by  said  fore- 
man of  the  defendant  and  while  engaged 
thereat  said  columns  of  wire  fell  upon,  crush- 
ed, and  broke  both  legs  of  the  plaintiff,  dislo- 
cated his  ankle,  wrenched  his  knee,  and  oth- 
erwise bruised  and  injured  his  body.  That 
Hxe  defendant  and  Its  said  foreman  knew,  or 
by  the  exercise  of  reasonable  care  might  have 
known,  that  said  place  in  which  plaintiff  was 
ordered  to  work  was  dangerous,  and  could 
have  made  said  place  a  reasonably  safe  place 
to  work  by  bracing  or  causing  the  wire  col- 
unms  which  fell  upon  the  plaintiff  to  be 
braced  and  rendered  secure  and  safe,  but 
negligently  and  carelessly  failed  to  do  so." 

We  have,  then,  the  substantial  allegation, 
though  inartlstlcally  stated,  that  the  place 
was  dangerous  because  the  wire  columns 
were  not  braced;  that  a  request  was  made 
by  plaintiff  to  have  them  braced;  and  that 
the  foreman  assured  plaintiff  that  there  was 
no  danger,  and  ordered  him  to  go  ahead. 

The  testimony  of  the  plalntifl  in  explana- 
tion of  the  dangerous  condition  of  the  place 
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was  as  follows:  •*!  noticed  them  kind  of 
lean  over,  and  I  told  Blllle  Akin  (the  fore- 
man) to  get  them  braced;  they  were  getting 
dangerous."  No  objection  was  made  to  this 
testimony.  In  the  very  nature  of  things,  the 
allegation  of  the  dangerous  condition  of  the 
wire  columns  and  of  the  request  by  plain- 
tiff for  braces  or  props  fully  notified  the  de- 
fendant of  the  negligence  upon  which  plain- 
tiff would  rely,  even  though  the  petition  did 
not  allege  In  so  many  words  that  the  columns 
were  "In  a  leaning  condition."  Defendant's 
counsel  himself  asked  plaintiff  these  ques- 
tions: "Now,  what  were  you  doing  when  you 
say  yon  noticed  a  column  that  looked  as  If 
it  were  tottering?"  "How  near  to  this  pile 
were  you  standing  when  yon  attracted  BU- 
ile's  attention  to  it?"  "What  did  you  say 
to  Blllle?"  Ans.  "I  said,  'This  column  Is 
looking  dangerous.  It  ought  to  be  braced.' " 
Q.  "Did  you  erer  notice  these  plies  In  a  tot- 
tering condition  before,  and.  If  so,  what 
would  be  done  to  brace  them  up?"  Ans. 
"Take  a  block  and  brace  them  up." 

This  sufficiently  Indicates  that  the  proof 
that  the  wire  columns  were  tottering  or 
leaning,  and  that  they  were  in  a  dangerous 
condition  for  want  of  bracing,  was  made 
without  objection,  and  the  defendant  was  ad- 
vised by  the  allegations  of  the  petition  that 
such  would  be  the  proof.  The  Instruction, 
In  using  the  words,  "If  you  further  believe 
and  find  from  the  evidence  that  at  the  time 
of  the  plalntlCTs  Injuries  the  wire  columns 
were  In  a  leaning  condition,  and  were  there- 
by rendered  dangerous  and  unsafe  to  work 
about,"  etc.,  merely  applied  the  law  to  the 
concrete  facts  In  evidence,  and  that  evidence 
was  within  the  scope  of  the  charge  of  neg- 
ligence in  allowing  the  wire  columns  to  re- 
main in  a  dangerous  condition  for  want  of 
propping.  We  think,  in  view  of  the  fact  that 
the  evidence  was  received  without  objection, 
that  this  Instruction,  when  read  in  connec- 
tion with  all  the  others,  was  not  such  a  de- 
parture from  the  allegations  of  the  petition 
as  to  call  for  a  reversal.  The  defendant 
should  not  be  permitted  to  stand  quietly  by, 
make  no  objection  to  the  petition,  or  to  the 
admission  of  evidence  tending  to  sustain  its 
allegations  and  the  theory  upon  which  the 
instructions  were  given,  and  in  this  way  take 
advantage  of  his  adversary. 

Finding  no  reversible  error  In  the  record, 
the  judgment  Is  afiSrmed.    All  concur. 


niMMELBEBGER-HARRISON  LUMBER 

CO.  V.  KEENER  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  9,  1909.) 

1.  Process  (§•  98*)  —  Pubucatios  —  Obdeb— 
"Vacation." 

Rev.  St.  1879,  c.  59,  art  4,  {  3494.  pro- 
vides that  in  certain  actions,  if  plaintiff  shall  al- 
lege  in  his  i>etition  or  file  an  affidavit  that  any 


of  the  defendants  are  nonresidents,  the  court,  or 
in  vacation  the  clerk  thereof,  shall  make  an  or- 
der for  service  by  publication.  Held,  that  the 
term  "vacation"  was  not  there  used  in  its  com- 
mon-law sense  as  the  time  elapsing  between  the 
end  of  one  term  and  the  beginning  of  another, 
but  included  an  adjournment  from  March  20, 
1884,  to  June  16th  following,  both  under  Act 
March  15,  1883,  p.  Ill,  declaring  that  the  words 
"In  vacation"  riiall  include  any  adjournment  of 
court  for  more  than  one  day,  and  independent 
thereof. 

[Ed.  Note.— For  other  cases,  see  Process,  Dea 
Dig.  {  9S.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  72t}4,  7265.] 

2.  Taxation  (5  634*)— Lien— Actions  to  Es- 
tablish —  Affidavit  fob  Publication  — 

FiLlNO. 

Where  an  affidavit  of  nonresidence  for  an 
order  for  the  publication  of  process  in  a  suit  to 
foreclose  a  tax  lien  was  made  before  a  notary 
public,  and  alleged  defendant's  nonresidence,  the 
fact  that  it  was  mistakenly  first  filed  with  a 
justice  of  the  peace,  who  had  no  jurisdiction  of 
the  action,  and  was  then  withdrawn  and  filed 
in  the  circuit  court,  did  not  render  It  ineffective 
to  sustain  the  order  of  publication. 

[EkI.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $  1294;    Dec.  Dig.  §  634.*] 

3.  Justices  of  the  Peace  (5  106*)— Pboceed- 
ings — jubisdiction — dismissal. 

Where  a  justice  of  the  peace  had  no  juris- 
diction of  a  suit  filed  before  him,  he  could  not 
prevent  its  dismissal  and  a  withdrawal  of  the 
petition  and  an  affidavit  for  publication. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  g  349;   Dec  Dig.  g  106.*] 

4.  Pbocess  (8  96*)— Publication— Affidavit 
—Filing. 

An  order  for  the  publication  of  process  was 
not  void  because  the  affidavit  of  nonresidence 
on  which  the  order  was  based  was  made  eight 
days  prior  to  the  order  for  publication. 

[Ed.  Note. — For  other  cases,  see  Process,  Dec. 
Dig.  i  96.»] 

Appeal  from  Circuit  Court,  Stoddard  Couii- 
ty ;  J.  L.  Fort,  Judge. 

Action  by  the  Hlmmelberger-HarrlsoD 
Lumtier  Company  against  James  Keener  and 
others.  Judgment  for  d^endants,  and  plain- 
tiff appeals.  Reversed  and  remanded,  witli 
directions. 

Ralph  Wammack  and  Oliver  &  Oliver,  for 
appellant.  Henry  B.  Shaw  and  J.  F.  Blank- 
enshlp,  for  respondents. 

GANTT,  P.  J.  This  is  a  suit  to  quiet  title 
to  480  acres  of  land  situated  in  Stoddard 
county.  Mo. 

In  Its  petition  the  plaintiff  asserts  owner- 
ship in  this  land,  and  open,  notorious,  hostile, 
continuous,  and  adverse  possession  of  it  un- 
der a  bona  fide  claim  of  title  for  more  than 
10  years  prior  to  the  bringing  of  this  suit, 
and  states  that  during  all  that  time  It  and 
its  grantors  exercised  all  the  acts  of  owner- 
ship and  dominion  over  said  land  of  which 
it  was  susceptible.  The  defendants  are  the 
children  and  heirs  at  law  of  James  Keener, 
deceased,  and  in  their  answer  denied  plain- 
tiff's title  and  possession  in  and  to  the  lauds 
described,  and  aver  ownership  of  the  said 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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lands  In  James  Keener  up  to  the  time  of  his 
death  In  June,  1892,  and  their  right  to  the 
■aid  lands  by  reason  of  descent  as  children 
and  heirs  at  law  of  said  James  Keener.  On 
the  trial  it  was  agreed  that  James  Keener 
was  the  common  source  of  title.  The  plain- 
tiff then  offered  a  eherHTs  deed  from  N.  M. 
Cobb,  sheriff  of  Stoddard  county,  to  William 
P.  Renner,  dated  September  16,  1885,  and  re- 
corded September  22,  1885,  conveying  the 
lands  in  controversy  to  satisfy  a  Judgment 
for  taxes  against  said  land  for  the  year  1882. 
The  defendants  objected  to  the  introduction 
of  this  deed,  for  the  reason  that  they  insisted 
that  the  Judgment  under  which  it  was  ren- 
dered was  void,  the  defendant  being  a  non- 
resident, and  there  was  no  affidavit  that  the 
defendant  was  a  nonresident  of  the  state  of 
Missouri  or  had  absconded  or  had  absented 
himself  from  his  usual  place  of  abode  in  this 
state;  that  there  was  no  affidavit  Justifying 
the  order  of  publication,  and  the  affidavit  did 
not  allege  that  ordinary  process  of  law  could 
not  be  served  upon  him  In  this  state,  and 
the  notice  to  the  defendant  was  not  published 
for  four  weeks,  but  only  for  four  times,  or 
21  days  Instead  of  28  days ;  and  for  the  fur- 
ther reason  that  there  was  no  order  of  rec- 
ord in  the  case  or  otherwise  authorlz.lng  the 
publication,  and  the  clerk  had  no  authority 
to  make  the  order  of  publication.  The  court 
admitted  the  deed  in  evidence  subject  to  the 
objections.  Among  these  objections,  the  chief 
reason  assigned,  and  the  one  finally  sustained 
by  the  trial  court,  was  that  the  clerk  of  the 
circuit  court  of  Stoddard  county  had  no  au- 
thority to  issue  an  order  of  publication  at 
the  time  this  order  of  publication  was  is- 
sued, to  wit  on  June  12,  1884.  The  defend- 
ant contended  that  the  circuit  court  of  Stod- 
dard county  was  in  session  on  that  date,  and 
the  clerk  was  only  authorized  to  issue  orders 
of  publication  In  the  vacation  of  the  court 
In  support  of  these  objections,  the  defend- 
ants offered  the  following  testimony:  First, 
the  order  of  publication  made  by  the  clerk 
on  the  12th  day  of  June,  1884,  which  was  in 
the  ordinary  and  usual  form  of  such  orders 
made  by  clerks  in  the  vacation  of  the  court. 
Second,  the  affidavit  of  0.  L.  Keaton,  the  at- 
torney for  the  collector  in  the  tax  suit, 
which  was  in  the  following  words:  "The 
State  of  Missouri,  at  the  Relation  and  to  the 
Use  of  William  O.  Harty,  Collector  of  the 
Revenue  of  Stoddard  County,  State  of  Mis- 
souri, vs.  James  Keener,  Defendant  Before 
Moses  Harvey,  a  Justice  of  the  Peace  for 
Stoddard  Connty,  Missouri.  0.  L.  Keaton, 
attorney  for  and  in  behalf  of  the  above- 
named  plaintiff,  makes  oath  and  says,  that 
the  above-named  defendant  in  the  above- 
entitled  cause  Is  a  nonresident  and  does  not 
reside  in  the  state  of  Missouri.  C.  L.  Keat- 
on. Subscribed  and  sworn  to  before  me  this 
4th  day  of  Jane,  18S4.  My  term  of  office  ex- 
pires January  12th,  1887.  EmU  M.  Weber, 
Notary  Public."    This  affidavit  was  Indorsed 


as  follows:  "State  of  Missouri  vs.  James 
Keener.  Filed  June  12th,  1884.  C.  H.  Bar- 
ham,  Clerk.  Filed  June  4th,  1884.  Moses 
Harvey,  Justice  of  the  Peace."  Third,  the 
proof  of  the  publication  was  attested  by  the 
affidavit  of  the  publisher  of  the  newspaper, 
and  showed  that  it  was  published  as  follows: 
The  first  insertion  June  14,  1884,  the  second 
June  21,  1884.  the  third  June  28,  1884,  and 
the  fourth  July  5,  1884.  Defendant  then  In- 
troduced Thomas  H.  Ezell,  who  testified  he 
was  clerk  of  the  circuit  court  and  the  cus- 
todian of  the  records  of  the  said  court  and 
that  the  records  of  the  said  court  which  he 
produced  In  evidence  showed  that  the  said 
court  by  its  order  adjourned  the  March 
term,  1884,  on  March  20  to  June  16,  1884,  on 
which  day  It  met  again.  The  sheriff's  deed 
was  in  the  ordinary  form  of  a  sheriffs  deed, 
and  recited  that  on  the  17th  day  of  Decem- 
ber, 18S4,  judgment  was  rendered  In  the  cir- 
cuit court  of  Stoddard  county  in  favor  of 
the  state  of  Missouri,  at  the  relation  and  to 
the  use  of  William  C.  Harty,  collector  of  the 
revenue  of  Stoddard  county,  for  the  state  of 
Missouri,  and  against  James  Keener,  for  the 
sum  of  $12.55  for  certain  delinquent  state, 
county,  and  special  taxes,  and  interest  as- 
sessed and  found  by  the  said  court  to  be  due 
and  unpaid  upon  the  southeast  quarter  and 
west  half  of  section  33,  township  ^,  range 
11,  and  that  said  taxes  and  interest  found 
due  upon  said  real  estate  for  the  year  1882 
amounted  to  $12.55,  and  certain  costs  which 
had  been  taxed  at  $23.75,  which  were  de- 
clared a  Hen  in  favor  of  the  state  of  Mis- 
souri upon  the  said  above-described  tracts; 
and  then  recited  the  issue  of  a  special  execu- 
tion, the  receipt  of  the  same  by  the  sheriff, 
and  his  levy  upon  said  real  estate,  and  his 
sale  of  the  same  at  public  vendue,  and  that 
William  P.  Renner  was  the  highest  and 
best  bidder  for  the  same  at  and  for  the  price 
and  sum  of  $32,  in  consideration  of  which  he 
sold,  transferred,  and  conveyed  the  same  to 
the  said  Renner.  This  deed  was  duly  ac- 
knowledged In  open  court  and  recorded.  The 
plaintiff  then  offered  in  evidence  other  con- 
veyances regular  in  form  down  to  the  plain- 
tiff, and  then  offered  in  evidence,  also,  testi- 
mony tending  to  prove  title  in  plaintiff  by 
adverse  possession  for  more  than  10  years 
prior  to  the  bringing  of  this  suit 

As  indicating  the  court's  view  of  the  law 
upon  the  facts,  the  court  gave  the  following 
two  instructions: 

"(1)  The  court  declares  the  law  to  he  that 
plaintiff  has  not  adduced  any  evidence  in  this 
cause  to  Justify  a  finding  for  plaintiff  to  ti- 
tle to  the  lauds  in  controversy  by  adverse 
possession,  and  the  finding  will  be  for  the 
defendants. 

"(2)  That  if  the  court  finds  and  believes 

from  the  evidence  in  the  cause  that  on  the 

20th  day  of  March,  1884,  the  circuit  court 

I  of  Stoddard  county.  Mo.,  was  adjourned  to 

I  sit  again  on  the  IGth  day  of  June,  1884.  and 
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Baid  adjonnunent  was  not  a  final  adjoam- 
inent  of  the  March  term,  1884,  of  said  court 
until  the  next  regular  term  in  course,  but 
was  merely  an  adjournment  of  said  March 
term,  1884,  until  a  fixed  date  on  which  said 
March  term  continued  to  be  held  until  the 
ITth  day  of  June,  1884,  on  which  date  said 
term  was  adjourned  until  court  in  course, 
and  that  on  the  12tb  day  of  June,  1884,  and 
pending  the  temporary  adjournment  of  said 
March  term,  1884,  the  clerk  of  said  court 
Issued  an  order  of  publication  against  one 
Jamea  Keener  in  a  cause  entitled  "The  State 
of  Missouri,  to  the  Use  of  "W.  C.  Harty,  vs. 
James  Keener,'  then  pending  in  said  court, 
for  the  reason  that  said  James  Keener  was  a 
nonresident  of  the  state  of  Missouri,  and 
caused  notice  to  be  served  upon  said  Keener 
by  publication,  and  that  said  cause  came  on 
to  be  heard  at  the  September  term,  1884,  of 
said  circuit  court  of  said  Stoddard  county, 
and  Judgment  rendered  upon  said  service  up- 
on and  notice  to  said  James  Keener,  and 
that  the  lands  of  said  Keener  were  sold  to 
satisfy  said  Judgment,  and  a  deed  executed 
to  W.  P.  Renner  upon  a  prior  levy  and  sale 
of  said  lands  under  said  Judgment,  and  that 
plalntifiC  in  this  cause  claims  under  said  deed, 
then  and  In  that  event  said  order  of  publi- 
cation and  all  proceedings  based  thereon,  in- 
cluding said  deed,  were  void  for  want  of  au- 
thority In  said  clerk  to  make  or  issue  order 
of  publication,  or  the  process  and  notice 
based  thereon,  and  the  finding  of  the  court 
will  be  for  the  defendants." 

To  the  giving  of  such  declarations  the 
plaintiff  duly  excepted.  The  court  refused 
other  declarations  of  law  asked  by  the  plain- 
tiff. Thereupon  the  court  entered  Judgment 
for  the  defendant,  and  by  Its  decree  dis- 
missed the  plaintiff's  bill,  and  vested  title 
to  the  lands  In  controversy  in  the  defendants, 
and  in  due  form  and  after  proper  steps  the 
plaintiff  appealed  to  this  court. 

1.  The  first  vital  proposition  In  this  case 
is  whether  the  circuit  court  erred  in  holding 
that  the  circuit  court  of  Stoddard  county 
was  not  In  vacation  from  and  after  March 
20,  1884,  to  June  16,  1884,  and  consequently 
that  the  clerk  of  said  court  during  said  in- 
terim was  without  legal  power  to  make 
an  order  of  publication.  The  Revised  Stat- 
utes of  1879  (chapter  59,  art.  4,  {  3494),  un- 
der which  the  tax  proceeding  involved  in 
this  suit  was  prosecuted,  provided:  "That 
in  suits  for  the  enforcement  of  liens  against 
either  real  or  personal  property  and  In  all 
actions  at  law  or  in  equity,  which  have  for 
their  immediate  object  the  enforcement  or 
establishment  of  any  lawful  right,  claim  or 
demand  to  or  against  any  real  or  personal 
property  within  the  Jurisdiction  of  the  court 
If  the  plaintiff  or  other  person  for  him  shall 
allege  in  his  petition,  or  file  an  affidavit 
stating  that  part  or  all  of  the  defendants 
are  nonresidents  of  the  state,  •  •  •  the 
court  in  which  said  suit  Is  brought,  .or  In  va- 
cation the  clerk  thereof,  shall  make  an  order 


directed  to  the  nonresident  or  absentees  noti- 
fying them  of  the  commencement  of  the 
suit,"  etc. 

In  Schell  v.  Leland,  45  Mo.  289,  it  was 
held  by  this  court  that  under  the  statute  al- 
lowing service  and  notice  to  nonresidents  by 
orders  of  publication  and  the  publication 
thereof,  when  the  facts  authorizing  publica- 
tion are  neither  stated  in  plaintiff's  petition 
nor  In  the  affidavit  filed  at  the  commence- 
ment of  the  suit,  no  order  was  allowable  In 
vacation ;  Wagner,  J.,  speaking  for  the  court, 
saying:  "The  above  section  Is  the  only  one 
where  provision  is  made  for  the  court  or 
clerk,  In  vacation,  issuing  an  order  of  publi- 
cation. The  order  can  only  be  made  by 
strictly  complying  with  the  statute,  for  In 
all  cases  where  constructive  service  is  sub- 
stituted for  actual  notice  strict  compliance 
is  required."  This  case  has  often  been  ap- 
proved by  this  court  State  ex  rel.  v.  Field, 
107  Mo.,  loc.  cit  451,  17  S.  W.  896;  Qulgley 
V.  Bank,  80  Mo.  289,  50  Am.  Rep.  503 ;  Hiles 
V.  Rule,  121  Mo.,  loc.  cit.  255,  25  S.  W.  959; 
Williams  V,  Monroe,  125  Mo.,  lot  cit.  586,  28 
S.  W.  853 ;  Harness  v.  Cravens,  126  Mo.,  loc. 
cit.  240,  28  S.  W.  971 ;  Charles  v.  Morrow,  99 
Mo.  638,  12  S.  W.  903;  Sutton  v.  Cole,  155 
Mo.,  loc.  dt  213,  55  S.  W.  1052;  Parker  y. 
Burton,  172  Mo.  91,  92,  72  S.  W.  663. 

Adopting  this  as  the  settled  law  of  this 
state,  the  record  presents  the  question  clear 
and  sharp,  was  there  a  vacation  of  the  cir- 
cuit court  of  Stoddard  county  in  the  Interint 
caused  by  the  adjournment  of  that  court  on 
March  20,  1884,  to  June  16,  1884,  when  It 
again  convened,  so  as  to  authorize  the  clerk 
of  said  court  to  make  an  order  of  publica- 
tion on  June  12,  18847  In  Jacob's  Law 
Dictionary,  vacation  is  defined  as  being  "all 
the  time  between  the  end  of  one  term  and 
the  beginning  of  another ;  it  begins  the  last 
day  of  every  term  as  soon  as  the  court 
rises."  But  in  Brown  v.  Hume,  16  Qrat 
(Va.)  466,  It  was  said:  "Thus,  whether  we 
look  to  its  own  appropriate  definition,  or 
seek  to  deduce  its  meaning  from  the  use 
made  of  its  correlative  by  the  law-writers, 
it  would  seem  that  there  is  not  attached  to  the 
word  'vacation'  a  well  ascertained,  fixed,  sin- 
gle, unvarying,  technical  meaning  which  Is  to 
control  the  interpretation  of  a  statute  In 
which  the  word  has  been  employed,  but  that 
on  the  contrary  there  are  several  well  receiv- 
ed meanings  of  the  word."  The  opinion  In  that 
case  is  w^  reasoned,  and  its  conclusion 
well  sustained. 

In  Thompson  v.  Benepe,  67  Iowa,  79,  24 
N.  W.  601,  the  Supreme  Court,  while  recog- 
nizing the  common-law  definition,  said:  "But 
whether  this  meaning  should  be  given  to  the 
word  in  any  particular  instance  depends  up- 
on the  subject-matter  and  the  necessity  which 
exists  that  some  other  meaning  be  adopte^." 

In  Oonkllng  v.  Ridgely,  112  111.  36,  1  N.  jB. 
261,  54  Am.  Rep.  204,  the  validity  of  a  co  d- 
fesslon  of  Judgment  before  a  clerk  of  t:  le 
circuit   court   In  vacation   was  cliallenge  d. 
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The  regalar  October  term  nuAtx  the  law 
commenced  October  2,  1882,  and  remained  In 
session  until  December  27th,  at  which  time 
It  adjourned  until  January  29,  1883,  at  which 
day  it  reconvened  and  finally  adjourned 
February  8,  1883.  On  January  12,  1883,  the 
Judgment  was  confessed  before  the  clerk. 
During  term  time  the  law  required  Judg- 
ments by  confession  to  be  entered  in  open 
court  The  question  was  whether  there  was 
a  vacation,  so  that  the  clerk  could  enter  the 
confession,  and  it  was  held  that  there  was 
a  vacation,  the  court  saying,  "We  think  the 
term  'vacation'  may  well  l>e  given  a  differ- 
ent meaning  from  what  It  had  at  common- 
law,"  but  did  not  mean  the  ordinary  daily 
recess  of  the  court.  See,  also,  Furniture 
Oo.  V.  Mattox,  13  Ind.  App.  221,  40  N.  E. 
545.  In  other  Jurisdictions,  notably  Massa- 
chusetts, it  has  been  ruled  that  authority 
to  a  <derk  to  take  a  recognizance,  in  vaca- 
tion did  not  authorize  him  to  take  one  on 
Saturday,  where  the  court  had  adjourned 
from  Friday  to  Monday,  and  the  court  ad- 
hoed  to  the  English  rule  as  to  terms  and 
vacations. 

Brayman  v.  Whltcomb,  134  Mass.  525.  Up 
to  the  act  of  March  7,  1883,  there  was  a 
diversity  of  opinion  as  to  what  adjournment 
or  recess  of  a  court  constituted  a  vacation 
within  the  meaning  of  our  statutes  permit- 
ting or  authorizing  various  acts  to  be  done 
by  the  Judge  or  clerk  in  vacation.  By  that 
act  It  was  provided:  "Whenever  any  act  Is 
authorized  to  be  done  by,  or  any  power  is 
given,  to  a  court,  or  Judge  thereof  in  vaca- 
tion, the  words  In  vacation'  shall  be  con- 
strued to  Include  any  adjournment  of  court 
for  more  than  one  day."  Laws  Mo.  1883, 
p.  112.  Afterwards  this  clause  of  the  act 
of  1883  was  amended  by  adding  the  words 
"or  whenever  any  act  Is  authorized  to  be 
done  by,  or  any  power  given  to,  a  clerk  of 
any  court  in  vacation,  the  words  'in  vaca- 
tion,' shall  be  construed  to  include  any  ad- 
journment of  court  for  more  than  one  day." 
Laws  Mo.  March  7,  1885,  p.  25. 

In  State  v.  Derkum,  27  Mo.  App.  628,  the 
Kansas  City  Court  of  Appeals  had  occasion 
to  construe  the  act  of  1885  in  connection  with 
sections  1762  and  1769,  c.  24,  art  14,  Rev. 
8t  1879,  in  respect  to  the  filing  of  infor- 
mations In  misdemeanor  cases.  In  that 
case  it  appeared  that  the  circuit  court  of 
Cole  county  convened  December  7,  1885, 
and  on  December  23d  adjourned  to  January 
11,  1886,  and  on  January  4,  1886,  the  prose- 
cuting attorney  filed  an  Information  against 
the  defendant  for  selling  liquor  without  a 
licoise.  There  was  no  entry  of  record  of  the 
filing  of  this  Information.  The  defendant 
filed  his  motion  to  quash  the  information  for 
the  reason  that  it  did  not  appear  to  have 
been  filed  in  court  and,  as  the  court  was  not 
in  vacation  on  January  4th,  the  contention 
was  that  it  was  not  filed  in  any  place  con- 
templated by  law.  In  construing  the  act  of 
1885  the  court  called  attention  to  the  fact 


that  the  section  3126,  of  which  the  act  of 
1885  was  amendatory,  provided  that:  "The 
construction  of  all  statutes  of  this  state  shall 
be  by  the  following  additional  rules,  un- 
less such  construction  be  plainly  repugnant 
to  the  intent  of  the  Legislature  or  of  the 
context  of  the  same  statute."  By  section 
1769  it  was  provided:  "If  such  warrant  be 
issued  in  term,  it  shall  be  made  returnable 
forthwith;  but  if  issued  in  vacation,  It  shall 
t>e  made  returnable  to  the  next  term  there- 
after and  if  defendant  l>e  arrested  during 
the  term  he  shall  be  brought  into  court,  but 
if  he  be  arrested  in  vacation  of  the  court, 
the  oflJcer  shall  bail  him,"  etc.  And  the 
court  held  that  the  vacation  spoken  of  in 
section  1769  clearly  referred  to  the  vacation 
between  courts — that  is,  between  a  term  and 
the  next  term  thereafter — and  that  it  could 
not  be  supposed  that  the  Legislature  meant 
one  thing  by  the  term  "in  vacation"  in  sec- 
tion 1762,  and  a  different  thing  by  the  same 
term  in  section  1769,  and  therefore  con- 
strued the  information  in  that  case  to  have 
been  filed  in  term  time.  We  see  no  occa- 
sion for  discussing  whether  that  decision 
was  correct  or  not  in  view  of  the  several 
statutory  provisions  considered  by  the  court. 

In  Hadley  v.  Bemero,  97  Mo.  App.  314,  71 
S.  W.  451,  the  question  arose  as  to  whether 
an  appeal  from  a  Judgment  in  an  unlawful 
detainer  case  had  been  taken  within  six 
days  after  its  rendition ;  it  being  the  conten- 
tion of  the  respondent  that  the  St  Louis 
circuit  court  was  holding  its  regular  term, 
and  therefore  that  the  appeal  must  have 
been  taken  within  six  days  under  the  stat- 
ute. Section  3370,  Rev.  St  1890  (Ann.  St 
1906,  p.  1895).  No  proof  was  offered  to 
show  that  the  court  was  not  in  vacation 
when  the  Judgment  of  the  Justice  was  ren- 
dered. Speaking  to  the  general  question 
now  under  consideration,  the  court  said: 
"As  to  the  meaning  of  the  sections  of  the 
statutes  bearing  on  this  question,  we  think 
they  used  the  word  'term'  to  signify  the  en- 
tire period  from  the  first  day  of  a  term  as 
fixed  by  law  to  its  final  dose,  and  the  word 
'vacation'  to  signify  the  period  between  the 
adjournment  of  any  term  and  the  beginning 
of  another,  not  merely  an  interval  when  the 
court  is  not  in  session  from  having  adjourn- 
ed for  more  than  a  day,  but  not  to  court  in 
course.  Brayman  v.  Whitcomb,  134  Mass. 
526;  Bronson  v.  Schulten,  104  U.  S.  415,  26 
L.  Ed.  797;  State  v.  Derkum,  27  Mo.  App. 
628.  By  this  construction  a  temporary  ad- 
journment of  the  St  Louis  circuit  court 
would  not  have  relieved  the  appellants  of  the 
duty  to  perfect  their  appeal  from  the  Judg- 
ment of  the  Justice  of  the  peace  if  given  In 
term  inside  of  six  days  after  its  rendition." 

That  case  was  followed  by  the  St.  Louis 
Court  of  Appeals  in  Warner  v.  Donahue,  09 
Mo.  App.  87,  72  S.  W.  492.  In  that  case  the 
circuit  court  of  St  Louis  county  had  ad- 
journed its  September  term  from  November 
SOth  to  December  30th,  in  order  to  bold 
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court  in  tbe  other  counties  In  the  drcuit,-  and 
It  was  held  that  this  adjournment  did  not 
terminate  the  September  term  of  the  St 
Louis  county  circuit  court  so  as  to  exonerate 
the  appellant  from  taking  his  appeal  with- 
in six  days  from  the  rendition  of  tbe  Judg- 
ment in  this  interim. 

These  three  cases  are  the  only  ones  ■which 
we  have  been  able  to  find  In  tbe  decisions  of 
the  Courts  of  Appeal.  In  St  Louis  &  S.  F. 
Ry.  Co,  T.  Evans  &  Howard  Brick  Co.,  85 
Mo.  307,  it  appears  that  a  writ  of  error  and 
an  order  of  supersedeas  was  obtained  from 
one  of  tbe  Judges  of  this  court  pending  the 
adjournment  of  this  court  for  more  than  one 
day.  On  a  motion  to  vacate  tbe  order  of  su- 
persedeas and  to  dismiss  the  writ  of  error, 
among  other  things  it  was  said:  "And  the 
Laws  of  1883,  p.  Ill,  amending  section  3126, 
c.  46,  art  2,  Rev.  St  1879,  when  considered 
in  connection  with  other  statutory  provisions 
already  noticed,  fully  authorize  a  Judge  of 
this  court,  when  it  has  adjourned  for  more 
than  one  day,  to  inspect  tbe  record  in  a  cause 
and  to  allow  a  writ  of  error  to  stay  exe- 
cution upon  the  usual  terms.  The  order  in 
this  cause  made  by  the  circuit  court  was  a 
final  order  from  which  an  appeal  or  writ 
of  error  would  lie." 

Willie  tbe  St  Louis  Court  of  Appeals  in 
tbe  two  cases  Just  cited  adopt  the  common- 
law  definition  of  the  term  "vacation,"  It  is  to 
be  observed  that  they  make  no  citation  of 
tbe  decision  in  Brown  v.  Hume,  16  Grat 
(Va.)  466,  or  Thompson  v.  Benepe,  67  Iowa, 
79,  24  N.  W.  601,  or  Conkling  v.  Ridgely,  112 
111.  36. 1  N.  E.  261,  54  Am.  Rep.  204,  but  their 
decision  rests  in  the  main  upon  the  com- 
mon-law definition  of  the  word  and  Bray- 
man  V.  Whltcomb,  134  Mass.  526.  We  have 
no  doubt  whatever  of  the  correctness  of  the 
decision  In  Hadley  t.  Bernero,  97  Mo.  App 
814,  71  S.  W.  451,  on  the  ground  that  there 
was  no  evidence  in  that  case  to  show  that 
tbe  court  was  not  in  vacation  on  tbe  day 
when  tbe  Judgment  of  the  Justice  of  tbe 
peace  was  rendered.  And  the  presumption 
was  properly  indulged  that,  as  the  circuit 
court  retained  and  decided  the  cause,  it 
found  tbe  appeal  was  taken  in  vacation. 
Bauer  t.  Cabanne,  11  Mo.  App.  114.  The 
general  statement  of  the  law  as  to  the  mean- 
ing of  tbe  word  "vacation"  was  not  essential 
to  the  decision  of  tbe  cause.  In  the  Case  of 
Santee,  2  Va.  Cas.  863,  in  delivering  the 
opinion  of  the  Judges,  Dade,  J.,  said,  in 
speaking  of  tbe  definition  of  the  word  "term" 
in  Jacob's  Law  Dictionary:  "It  cannot  be 
denied  that  in  common  parlance  in  some  of 
tbe  statutes  and  amongst  the  law-writers, 
the  word  has  been  often  indiscriminately  used 
to  express  the  actual  session  of  the  court,  and 
tbe  stated  time  when  it  should  sit  This 
gives  room  for  construction,  and  Imposes 
tbe  necessity  of  inquiring  into  the  reason  of 
this  law  or  considering  the  word  in  the  con- 
text and  comparing  the  relative  provisions  of 


the  section,  so  as  to  ascertain  tbe  sense  in 
which  the  word  was  used  by  the  Legislature 
in  this  particular  law ;  and  upon  the  result 
of  this  inquiry  the  decision  of  this  question 
turns."  Proceeding  to  examine  and  com- 
ment on  tbe  several  clauses  of  tbe  section, 
he  came  to  the  conclusion,  "that  in  each 
of  the  passages  in  which  the  word  was  used 
It  was  Intended  to  denote  not  tbe  time  ap- 
pointed for  tbe  holding  of  tbe  court  but  tbe 
actual  sitting  of  the  court" 

In  Brown  v.  Hume,  supra.  Judge  Daniel,  In 
the  further  discussion  of  tlie  meaning  of  tbo 
word  "vacation,"  said :  "In  view  of  the  evil 
sought  to  be  cured  by  the  act  of  1819,  to  wit, 
tbe  useless  and  unnecessary  imprisonment  of 
debtors,  we  can  see  no*reason  for  supposing 
that  the  Legislature  in  framing  the  Laws 
of  1819  intended  to  leave  an  interval  In 
which  a  party  detained  for  want  of  bail 
could  not  confess  judgment  either  in  the 
clerk's  oflSce  or  in  court.  And  as  the  lan- 
guage of  tbe  statute  readily  admits  of  an 
Interpretation  extending  the  period,  during 
which  tbe  clerk  may  take  confession  in  his 
ofilce,  to  the  commencement  of  the  actual 
Bitting  of  the  court  no  reason  is  perceived 
why  we  should  not  adopt  that  interpreta- 
tion." Accordingly  It  was  held  in  that  case 
that  the  Code  of  Virginia  (1860)  p.  713,  c.  171, 
i  41,  which  only  authorized  a  confession  of 
judgment  in  tbe  clerk's  office  in  vacation, 
permitted  the  confession  of  a  Judgment  in 
the  clerk's  office  on  the  morning  of  the  first 
day  of  tbe  term  of  the  court  before  the  hour 
for  tbe  opening  of  the  court  for  that  term. 

And  we  have  seen  the  Supreme  Court  of 
Illinois  In  Conkling  v.  Ridgely,  112  IlL  36,  1 
N.  E.  261,  64  Am.  Rep.  204,  sustained  a  con- 
fession of  a  judgment  in  an  interval  t>etweeB 
the  adjournment  of  the  circuit  court  from 
December  27tb  to  January  29th,  and  held 
that  to  hold  otherwise  would  be  to  adopt  a 
legal  fiction  and  give  it  effect  over  what  was 
tbe  real  condition  to  the  denial  of  the  enlarg- 
ed remedy  which  was  intended  to  be  given  by 
the  statute.  Said  the  court:  "We  think  that 
under  this  act  the  term  'vacation'  may  well 
be  given  a  different  meaning  from  what  It 
had  at  common  law,  as  above  given.  Under 
the  earlier  organization  of  courts  of  England, 
'terms'  of  the  court  were  four  periods  In  each 
year.  They  commenced  on  fixed  days,  and 
had  a  fixed  time  of  termination,  and  they 
aggregated  91  days.  The  vacations  embraced 
all  the  days  in  the  year  not  included  in  the 
'terms.'  Any  such  a  period  of  recess  of  a 
court  of  more  than  a  month's  duration,  as 
we  find  In  this  case,  was  unknown  In  that 
system.  The  early  laws  of  this  state,  prior 
to  December  9,  1871,  provided  for  dividing 
the  state  Into  judicial  circuits,  and  fixed  the 
times  for  the  commencement  of  the  terms  of 
the  circuit  court  in  each  county.  In  no  case 
did  tbe  statutes  in  express  terms  fix  the  du- 
ration of  tbe  terms  of  such  courts,  though  as 
tbe  judges  were  required  to  bold  terms  in 
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diCereot  counties  on  fixed  days,  and  had  no 
authority  to  hold  court  In  one  county  at  a 
time  the  law  required  them  to  hold  court  In 
another,  and  only  one  term  of  a  circuit  court 
could  be  held  or  be  open  at  any  one  time 
In  a  circuit.  It  followed,  as  a  necessary  con- 
struction of  the  statute,  that,  upon  the  oc- 
currence of  the  time  fixed  by  law  for  the 
opening  of  the  court  In  any  one  county  In  a 
circuit,  the  circuit  courts  in  every  other 
county  stood  adjourned  until  court  in  course. 
Archer  v.  Ross,  2  Scam.  (111.)  303."  The 
court  then  comments  upon  the  change  of  the 
statutes  of  Illinois,  which  provided  that 
terms  of  the  circuit  court  might  be  held  in 
two  or  more  counties  in  the  same  circuit 
at  the  same  time,  and  that  it  should  not  be 
necessary  to  close  any  term  in  any  county 
before  the  business  of  that  term  was  dispos- 
ed of.  In  order  to  begin  a  term  In  any  other 
county  In  the  same  circuit,  if  any  circuit 
Judge  of  the  state  could  be  had  to  preside 
over  either  of  said  terms.  The  act  of  Febru- 
ary 22,  1872,  of  that  state  conferred  upon 
the  circuit  courts,  when  in  session,  the  pow- 
er to  adjourn  to  any  day  not  beyond  the  first 
day  of  the  next  term  of  the  court  in  that 
county  fixed  by  law.  The  efTect  of  these 
statutes  was  to  change  the  law  in  respect  to 
the  peremptory  adjournments  made  neces- 
sary by  the  laws  in  force  before,  and  to 
leave  the  duration  of  the  terms  of  the  courts 
practically  at  the  discretion  of  the  Judges. 
The  striking  similarity  of  that  Judicial  sys- 
tem anu  our  own  in  regard  to  the  power  of 
courts  to  adjourn  their  terms  to  any  day  not 
beyond  the  beginning  of  the  first  day  of 
the  next  regular  term,  it  seems  to  us,  makes 
the  decision  of  the  court  In  that  case  very 
persuasive  In  the  determination  of  the  point 
now  under  consideration  as  to  the  effect  of 
the  adjournment  of  the  Stoddard  county  cir- 
cuit court  from  March  20  to  June  16,  1884, 
and  we  think  calls  for  the  application  of  the 
principles  therein  stated  to  the  facts  of  this 
case.  After  the  circuit  court  had  adjourned 
from  March  20,  1884,  up  to  June  16,  1884,  we 
are  clearly  of  the  opinion  that  It  could  not 
make  an  order  of  publication  during  the  in- 
terval between  those  dates,  and.  If  the  de- 
fendants' contention  be  tme,  the  clerk  of 
that  court  was  without  power  to  make  any 
order  of  publication  in  any  case  for  a  period 
of  88  days.  We  think,  Independently  of  the 
act  of  1883,  that  after  the  adjournment  on 
the  20th  of  March  there  was  a  vacation  un- 
til the  16th  of  June,  when  the  court  recon- 
vened according  to  its  adjournment,  and 
such  we  think  has  been  the  construction 
placed  upon  section  3494,  c.  59,  art  4,  Rev. 
St  1879,  and  the  subsequent  revisions  to  the 
same  effect  by  the  power  of  this  state  and 
the  courts  generally.  And  in  our  opinion  this 
has  been  the  proper  construction  of  that  pro- 
vision of  onr  law  in  regard  to  the  power 
of  clerk  In  vacation  to  make  orders  of  pub- 
lication to  nonresidents  or  absentees.    A  dif- 


ferent construction  would  In  many  cases  re- 
sult In  a  needless  delay  in  the  commencement 
of  actions,  and  would  be  unreasonable.  The 
act  of  March  15,  1883,  p.  Ill,  and  the  sub- 
sequent act  of  1885,  were  clearly  enacted  to 
set  this  question  at  rest  forever,  and  to  con- 
firm the  prevailing  view  taken  by  the  courts 
and  the  legislative  power  of  this  state  as  to 
what  constituted  a  vacation  within  the  mean- 
ing of  the  several  acts  of  this  state  in  which 
a  Judge  or  clerk  in  vacation  were  empowered' 
to  do  certain  acts.  The  act  of  1883  was  clear- 
ly In  force  at  the  time  the  suit  was  brought 
to  enforce  the  lien  of  the  state  for  the  de- 
linquent taxes  of  the  year  1882,  and  while 
by  its  terms  it  refers  to  any  act  authorized  to 
be  done  by  or  any  power  given  to  a  court  or 
a  Judge  in  vacation,  and  provides  that  the 
words  "in  vacation"  shall  be  construed  to 
Include  any  adjournment  of  court  for  more 
than  one  day,  it  is  hard  to  understand.  If 
the  court  was  in  vacation  for  the  purpose  of 
permitting  the  Judge  to  do  an  act  authorized 
to  be  done  by  him  In  vacation,  why  the 
court  would  not  also  be  in  vacation  so  as  to 
authorize  the  clerk  also  to  act  even  prior  to 
the  act  of  1885,  which  included  the  clerks 
specifically. 

In  our  opinion,  the  clerk  of  the  Stoddard 
county  circuit  court  was  authorized  to  make 
an  order  of  publication  in  that  suit,  for  the 
reason  that  there  was  a  vacation  of  the  cir- 
cuit court  of  that  county  at  the  time  he 
made  the  same. 

2.  This  brings  us  to  the  other  contention, 
that  the  affidavit  itself  which  was  filed  with 
the  derk  and  which  has  been  set  out  in  the 
statement  of  the  case  was  utterly  insufficient 
to  sustain  the  order  of  publication.  The  ob- 
jection that  the  affidavit  was  not  made  in 
this  case,  but  In  a  Justice's  court.  Is  wholly 
untenable.  The  affidavit  was  made  before  a 
notary  public,  who  was  fully  authorized  t<> 
administer  the  same,  and  stated  the  essential 
fact  that  James  Keener,  the  defendant,  was 
a  nonresident  of  the  state.  The  fact  that  it 
was  first  filed  before  Moses  Harvey,  a  Jus- 
tice of  the  peace,  did  not  affect  its  validity. 
As  said  by  defendant,  the  Justice  had  no  Ju- 
risdiction of  the  suit,  as  was  decided  by  this 
court  in  State  ex  rel.  v.  Hopkins,  87  Mo. 
519.  Presumably  discovering  that  the  Jus- 
tice had  no  Jurisdiction,  the  plaintiff  with- 
drew it  and  filed  it  with  his  petition  in  the 
tax  suit  and  it  was  none  the  less  an  affidavit 
filed  with  the  petition  at  the  commencement 
of  the  suit  than  if  It  had  never  been  filed 
with  the  Justice  and  had  been  originally  filed 
with  the  clerk  of  the  circuit  court  Every 
presumption  will  be  indulged  that  the  affida- 
vit was  withdrawn  from  the  Justice  by  his 
consent  but  as  he  had  no  Jurisdiction  of  the 
case,  he  could  not  have  prevented  the  dis- 
missal of  the  cause  and  the  withdrawal  of 
the  petition  and  affidavit 

3.  As  to  the  other  insistence,  that  because- 
the  affidavit  was  made  on  the  4th  of  June, 
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1884,  and  was  not  filed  tmtll  the  12th  of 
June,  1884,  in  the  circnlt  court,  the  drcnit 
«ourt  obtained  no  Jurisdiction,  it  is  to  be 
said  that  the  statute  should  be  given  a  rea- 
sonable construction.  In  a  direct  proceed- 
ing in  GampbeU  t.  McCahan,  41  111.  45,  it  was 
held  that  an  affidavit  made  20  days  before 
the  filing  of  the  bill  was  not  a  reasonable 
time  and  failed  to  confer  Jurisdiction.  In 
Armstrong  t.  Middlestadt,  22  Neb.  711,  36  N. 
W.  lol,  an  affidavit  made  one  day  and  filed 
the  next  was  held  sufficient,  but  the  court 
remarked,  obiter,  that  "in  sustaining  the 
affidavit  we  do  not  wish  to  go  beyond  the 
facts  of  this  case  and  to  hold  an  affidavit 
made  several  days  before  the  commencement 
-of  an  action  would  be  sustained."  In  New 
York  Baptist  Union  v.  Atwell,  95  Mich.  239, 
64  Ni  W.  760,  a  drastic  construction  was 
given  the  statute,  and  "where  an  affidavit 
for  publication  was  made  on  the  15th  of  the 
month,  and  the  order  of  publication  was  not 
made  until  the  20th,"  it  was  held  the  service 
was  insufficient,  in  a  collateral  suit  in  eject- 
ment, to  confer  Jurisdiction.  On  the  other 
hand,  this  court  in  Graham  r.  Bradbury,  7 
Mo.  281,  held  that  "the  objection  that  there 
was  an  interval  of  nine  or  ten  days  betwixt 
the  making  of  the  affidavit  and  the  issuing  of 
the  writ  and  the  state  of  facts  might  have 
changed  during  the  Interval"  was  untenable. 
Judge  Scott  said:  "The  party  must  take  ad- 
vantage of  this  by  plea.  Some  time  must 
necessarily  in  many  cases  intervene  l>etween 
the  making  of  the  affidavit  and  the  issuing  of 
the  writ."  In  view  of  the  various  utterances 
on  this  subject,  our  opinion  is  that,  although 
there  was  a  delay  of  eight  days  between  the 
making  of  the  affidavit  and  the  filing  of  the 
suit,  it  did  not  render  the  order  of  publica- 
tion void.  If  the  making  of  the  affidavit  and 
the  filing  of  the  petition  must  both  occur  on 
the  same  day,  it  would  in  actual  practice 
work  great  inconvenience  in  many  instances, 
and  in  some  great  injustice.  We  can  con- 
ceive of  cases  where  the  delay  would  be  so 
great  that  it  would  be  wholly  unreasonable 
and  should  be  held  ground  for  holding  the 
order  insufficient,  but  we  are  unwilling  to  say 
that  the  delay  of  seven  or  eight  days  in  this 
case  rendered  the  whole  proceeding  void,  and 
this  Is  the  view  taken  by  Van  Fleet  on  Col- 
lateral Attack  on  Judicial  Proceedings,  { 
330.  Our  courts  have  not,  we  think,  applied 
the  drastic  rule  adopted  by  the  Michigan 
<xmrt  on  this  subject. 

It  follows  that  in  our  opinion  the  Judgment 
cannot  be  held  void  because  the  order  of 
publication  was  not  based  upon  a  sufficient 
affidavit.  As  the  sheriff's  deed  was  based 
upon  a  valid  Judgment  and  the  plaintiff  has 
acquired  by  regular  mesne  conveyances  the 
title  of  defendant's  ancestor,  James  Keener, 
the  circuit  court  erred  in  decreeing  title  in 
defendants  as  bis  heirs  at  law,  and  accord- 
ingly the  decree  of  the  circuit  court  is  re- 


versed and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  vesting  the  title  in 
plaintiff. 

BURGESS  and  FOX,  JJ.,  concur. 


WINN  et  al.  v.  GRIEB  et  al. 

(Supreme  Court  of  Missouri,  Division   No.  2. 
March  9.  1909.) 

1.  Wills   (J   386»)— Contest  o»  Will— Re- 
viBw— Questions  of  Fact. 

While  a  suit  to  contest  a  will  Is  an  action 
at  law,  and  the  appellate  court  cannot  weigh 
conflicting  evidence,  still  the  court  may  ex- 
amine the  record  to  see  if  there  is  any  8ut>- 
stantial  testimony  to  authorize  the  submission 
of  the  cause  to  uie  Jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  859;    Dec.  Dig.  {  380.»] 

2.  Wills  (§  31*)— Testamehtaby  OAPAcnr— 
Detebuination, 

The  standard  of  mental  capacity  required 
to  sustain  a  will  is  that  the  testator  must  have 
bad  sufficient  understanding  to  comprehend  the 
nature  of  the  transaction  that  he  was  engaged 
in,  the  nature  and  extent  of  his  property,  and 
whom  he  desired  to  give  it  to,  and  to  whom  be 
was  giving  it,  without  the  aid  of  any  other 
person. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  66-<58;    Dec.  Dig.  i31.»] 

3.  Wills  (|  55*)— Testaiiehtabt  Oapacitt— 

Evidence. 

Evidence  that  testator  exhibited  numerous 
eccentricities,  such  as  unbounded  belief  in  a 
patent  medicine  as  a  cure  for  all  ills,  wanting 
to  make  [>olitical  speeches,  getting  up  in  the 
night,  singing  psalms  in  his  room,  taxing  the 
house  dogs  hunting  and  returning  without  any 
game,  the  exhibition  of  live  stock  at  church  . 
meetings^  failure  to  recognize  acquaintances,  a 
roaring  in  the  head  and  disconnected  conversa- 
tions, IS  insufficient  to  show  want  of  testamen- 
tary capacity,  where  it  is  shown  that  at  all 
times  he  was  able  to  carry  on  his  business  and 
that  when  he  made  his  will  he  understood  all 
that  was  said  and  done. 

[Ed.  Note.— For.  other  cases,  see  Wills,  Cent. 
Dig.  a  137-161;   Dec.  Dig.  (  55.»] 

4.  WiLLS  (§  324*)- Testamentabt  Oapacitt— 
Evidence— Question  fob  Jury. 

Where,  on  an  issue  of  testamentary  ca- 
pacity, a  medical  expert  wltnesa  did  not  claim 
that  the  testator  was  suffering  from  any  well- 
defined  form  of  insanity,  and,  in  answer  to  the 
hypothetical  question  propounded  to  him,  stated, 
"Without  seeing  the  man  and  Judging  from  the 
man  himself,  I  would  think  that  he  was  men- 
tally inefficient— mentally  deficient  to  perform 
those  acts  in  a  reasonable  way,"  and  the  hypo- 
thetical question  does  not  embrace  testimony  of 
witnesses  that  testator  was  fully  capable  of 
transacting  business,  such  evidence  is  insufficient 
to  take  the  question  of  mental  capacity  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  768;   Dec.  Dig.  {  324.*] 

5.  Wills  (J  55*)— Testamentary  Capacity- 
Evidence. 

On  an  issue  of  testamentary  capacity,  evi- 
dence that  testator  devised  to  his  daughter  land 
to  which  she  already  had  a  warranty  deed  is 
not  evidence  of  mental  incapacity,  where  it  is 
shown  that  the  money  with  which  the  lai^d  was 
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boDght  was  famished  by  testator,  since  he  might 
hare  bad  a  trust  interest  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  55.*] 

flL  Wnx8  (J  165»)  —  "UwDxn  Irfluence"  — 

What  Corbtitdtbs. 

Inflaence  exercised  on  a  testator  sufficient 
to  invalidate  his  will  must  be  such  as  amounts 
to  OTerpersuasion,  coercion,  or  force,  destroying 
his  free  agency  or  will  power,  as  contradis- 
tinguished from  merely  the  influence  of  affection 
or  attachment,  or  the  desire  of  gratifying  the 
wishes  of  one  beloved,  respected,  and  trusted  by 
the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  li  375-381;    Dec.  Dig.  {  155.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  7166-7172;  vol.  8,  pp.  7823,  7824.] 

7.  Wnxs  (I  166*)— Ukdxje  Iwfluemce— Evi- 
dence. 

On  an  issue  of  undue  influence  invalidating 
a  will,  evidence  that  testator's  son  attended  to 
a  part  of  the  testator's  business,  undertook  to 
aid  him  in  the  management  of  his  large  estate, 
that  defendant's  daughter  nursed  testator  dur- 
ing his  last  sickness,  and  that  the  will  did  not 
equally  distribute  the  property,  is  insufficient  to 
show   undue   inflaence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  421-437 ;   Dec.  Dig.  {  166.»] 

8.  New  Tkiax  (§  124*)— Motions- Sufticiek- 
CT  or  Application. 

A  motion  for  a  new  trial  for  newly  dis- 
covered evidence,  which  does  not  set  out  such 
evidence,  or  the  names  and  addresses  of  the  wit- 
nesses who  would  testify  thereto,  is  fatally  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  252;   Dec.  Dig.  {  124.*] 

Appeal  from  Circuit  Conrt,  Bacbanan 
County. 

Will  contest  by  Jennie  Winn  and  others 
against  Mary  E.  Orler  and  others.  From  a 
Judgment  for  defendants  entered  on  a  direct- 
ed verdict,  plaintilfo  appeal.    AflJrmed. 

From  a  Judgment  and  decree  of  the  circuit 
court  of  Buchanan  county  In  favor  of  de- 
fendants, plaintiffs  appeal. 

This  is  a  proceeding  to  contest  the  valid- 
ity of  the  will  of  George  S.  Karnes,  who  died 

in  Buchanan  county.  Mo.,  on  the day 

of  March,  1904,  at  the  age  of  82.  Mrs.  Jen- 
nie Winn  and  Mrs.  Elizabeth  Jeffries  are 
daughters  of  George  S.  Karnes,  deceased, 
and  Leroy  Jeffries,  the  husband  of  Mrs.  Jef- 
fries. The  defendants  or  proponents  of  the 
will  are  children  of  the  deceased,  Edward 
Gilpin  (husband  of  Carrie  Gilpin)  and  John 
N.  Karnes,  being  executors  of  the  will.  On 
January  8,  1901,  deceased  made,  executed, 
and  published  what  purported  to  be  his  last 
will  and  testament,  and  said  will  was  duly 
admitted  to  probate  by  the  probate  court  of 
Buchanan  county.  Mo.,  on  March  18,  1904, 
and  the  defendants,  Edward  Gilpin  and  John 
N.  Karnes,  appointed  therein  as  executors, 
duly  qualified  as  such  and  took  charge  of  the 
estate.. 

The  petition  alleges  that  for  many  years 
prior  to  the  time  of  his  death,  and  prior  to 
the  time  of  the  execution  of  the  alleged  last 
will  and  testament  of  said  George  S.  Karnes, 


said  George  S.  Karnes  was  decrepit  and 
infirm  both  in  mind  and  body;  that  prior 
to  the  date  of  the  execution  of  the  alleg- 
ed will,  and  for  some  yeats  before  said 
date,  said  George  S.  Karnes  had  languish- 
ed both  In  mind  and  body,  and  had  been 
entirely  unable  to  manage  his  own  af- 
fairs and  transact  his  own  business;  and 
that  at  the  time  of  the  execution  of  the  al- 
leged last  will  and  testament  deceased  did 
not  have  sufllclent  mental  capacity  to  make 
a  will,  and  did  not  have  sufl3cleut  mental 
capacity  to  know  or  understand  the  nature 
of  said  Instrument  or  the  effect  thereof,  and 
that  said  alleged  last  will  was  not  the  free 
and  voluntary  act  of  said  George  S.  Karnes ; 
that  at  the  time  of  the  execution  of  the  will 
Margaret  Tull,  one  of  the  children  of  said 
George  S.  Karnes,  and  the  principal  benefi- 
ciary under  the  terms  of  said  will,  was  resid- 
ing with  and  was  caring  for  said  George  S. 
Karnes,  was  nursing  and  ministering  unto 
him  during  his  sickness  at  said  time,  and  ex- 
ercised complete  control  and  dominion  over 
the  mind  of  said  George  S.  Karnes;  that 
John  N.  Karnes,  one  of  the  defendants  herein, 
for  many  years  prior  to  the  death  of  said' 
George  S.  Karnes,  managed  the  affairs  of 
said  George  8.  Karnes  and  transacted  almost 
all  of  his  business,  and  that  in  the  manage- 
ment and  transaction  of  his  business  said 
George  8.  Karnes  relied  for  guidance  and 
assistance  entirely  upon  the  said  John  N. 
Karnes;  that  said  John  N.  Karnes  resided 
within  a  short  distance  of  George  S.  Karnes, 
and  almost  dally,  and  frequently  often  dur- 
ing the  same  day,  was  at  the  place  of  said 
George  8.  Karnes,  exercising  complete  do- 
minion, control,  and  authority,  not  only  over 
the  affairs  of  said  George  S.  Karnes,  but  al- 
so over  said  George  S.  Karnes  himself.  The 
petition  further  alleges  that  the  defendants 
conspired  together  for  the  purpose  of  prej- 
udicing the  mind  of  said  George  S.  Karnes 
against  the  plaintiffs,  and  for  the  purpose  of 
procuring  the  disinheriting  of  the  plaintiffs. 
by  said  George  8.  Karnes ;  that  said  defend- 
ants conspiring  together  and  using  their  in- 
fluence upon  said  George  8.  Karnes,  caused 
him  to  acquire  a  dislike  for  plaintiffs,  which 
said  dislike  was  without  cause  or  excuse, 
and  was  the  result  of  the  conduct  of  defend- 
ants and  by  their  Influence  over  said  George 
8.  Karnes;  that  until  George  8.  Karnes  be- 
came old,  decrepit,  and  Infirm,  and  until  his 
mind  became  Impaired,  he  had  great  affec- 
tion for  plaintiffs,  and  that  the  aforesaid  dis- 
like of  said  George  S.  Karnes  for  the  plain- 
tiffs was  the  result  of  long  and  persistent 
deceit  and  fraud  on  the  part  of  defendants, 
especially  of  Maggie  Tull  and  John  Karnes ; 
that  said  Maggie  Tull  and  John  Karnes,  well 
knowing  that  George  S.  Karnes  had  become 
infirm  both  In  mind  and  body,  and  well 
knowing  that  he  was  unable  to  withstand 
their  influence,  both  Jointly  and  singly  set 
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abont  to  procure  the  execution  of  the  alleged 
last  will  and  testament,  and  to  that  end  con- 
tinually misrepresented  the  conduct  and  ac- 
tions of  the  plaintiffs  toward  their  father, 
and  falsely  represented  to  said  George  S. 
Eames  and  made  him  believe  that  these 
plaintiffs  were  devoid  of  atCection  toward 
him,  and  said  Maggie  TuU  and  John  Karnes 
80  completely  dominated  the  failing  mind  of 
said  George  S.  Karnes  as  to  make  him  false- 
ly believe  that  the  plaintiffs  were  in  collusion 
against  him  for  the  purpose  both  of  securing 
his  property  and  destroying  his  happiness 
during  his  declining  years,  and  made  him 
falsely  believe  that  he  had  already  given  to 
the  plaintiffs  more  than  their  Just  share  of 
his  estate,  which  was  well  known  to  said 
Maggie  Tull  and  John  Karnes  to  be  false. 
The  petition  further  alleges  that  defendants 
Maggie  TuU  and  John  Karnes,  particularly 
during  the  last  few  years  of  the  life  of  said 
George  S.  Karnes,  and  especially  at  the  time 
of  the  execution  of  the  alleged  will  by  said 
George  S.  Karnes,  were  his  confidential  ad- 
visers, and  in  the  execution  of  the  alleged 
will  Maggie  Tull  and  John  Karnes  substitut- 
ed their  will  and  wish  for  the  wish  of  George 
S.  Karnes,  and  that  the  alleged  will  was  the 
direct  result  of  undue  influence,  fraud,  and 
deceit  practiced  upon  said  George  8.  Karnes 
by  each  of  the  defendants,  especially  by  Mag- 
gie Tull  and  John  Karnes. 

The  answer  of  the  defendants  admits  the 
death  of  George  S.  Karnes,  and  that  at  the 
time  of  his  death  he  was  a  resident  of  Buch- 
anan county,  Mo. ;  admits  that  plaintiflFs  are 
daughters  of  the  said  George  8.  Karnes,  de- 
ceased, and  that  the  defendants  are  also  chil- 
dren of  George  S.  Karnes,  deceased ;  admits 
that  George  8.  Karnes  did  not  leave  surviving 
him  a  widow,  and  that  he  left  no  children 
except  the  parties  to  this  suit,  and  that 
there  are  and  were  no  children  of  deceased 
children,  and,  after  admitting  the  execution 
of  the  will  and  affirming  its  validity,  denies 
all  other  allegations  of  the  petition. 

The  cause  was  tried  at  the  regular  Janu- 
ary term,  1906,  of  the  circuit  court  of  Bu- 
chanan county.  The  testimony  introduced 
upon  the  trial  tended  to  show  that  George 
8.  Karnes,  commonly  called  Sampson  Karnes, 
resided  in  Buchanan  coimty,  Mn.,  for  more 
than  60  years  prior  to  the  execution  of  the 
will  introduced  In  evidence,  and  during  the 
greater  part  of  that  time  was  a  man  of  large 
means,  carried  on  an  extensive  business  in 
farming  and  stock  raising,  transacted  busi- 
ness with  the  banks  of  the  city  of  St:  Joseph, 
and  at  the  time  of  his  death  had  on  time  de- 
posit with  the  Tootle-Lemon  National  Bank 
$4,500.  He  left  a  will  dated  January  8,  1901. 
The  will  was  drawn  by  Mr.  Henry  M.  Ra- 
mey,  who  was  at  that  time  practicing  law 
In  the  dty  of  St.  Joseph,  and  was  attested 
by  John  S.  Lemon,  president  of  the  Tootle- 
Lemon  National  Bank,  J.  C.  Wyatt,  mer- 
chant, and  John  F.  Imel,  attorney  at  law.  At 
the  trial  of  the  cause  Mr.  John  8.  Lemon  was 


unable  to  be  present  In  court  on  account  of 
the  condition  of  his  health. 

On  the  part  of  the  proponents  of  the  will 
the  evidence  was  substantially  as  follows: 

J.  0.  Wyatt,  one  of  the  subscribing  witness- 
es, testified  that  he  was  engaged  In  the  mer- 
cantile business  in  the  city  of  St  Joseph, 
and  that  he  had  known  Mr.  Karnes  for  about 
35  years.  In  substance  this  witness  testified 
as  follows:  "When  I  first  knew  Mr.  Karnes 
he  was  very  strong  mentally  and  physically ; 
in  my  opinion  he  was  a  man  of  rather  more 
than  average  intelligence;  a  man  with  a 
good' mind,  strong  memory,  I  think;  that 
condition  existed  as  far  as  I  know  up  to 
three  or  four  years  ago ;  I  saw  him  frequent- 
ly; customer  of  ours,  and  I  talked  a  great 
deal  with  him  personally  in  a  business  way ; 
I  think  I  saw  him  on  an  average  of  once  a 
week  up  to  the  last  four  or  five  years  pre- 
vious to  his  death.  Mr.  Karnes  was  a  very 
positive  man,  a  man  of  positive  opinions,  and 
a  man  that  understood  his  business  thorough- 
ly. About  four  years  ago  Mr.  Karnes  asked 
me  to  witness  his  will.  I  was  sent  for  at  the 
store ;  I  found  him  in  Judge  Ramey's  office ; 
I  don't  remember  all  the  little  details  that 
occurred  there;  however,  he  asked  me  to 
witness  his  will ;  asked  some  other  gentle- 
men— two  others  also.  The  will  was  read; 
it  struck  me  as  being  an  unusual  occurrence  ; 
I  had  witnessed  a  number  of  wills,  and  I 
never  knew  of  one  previous  to  that  being 
read.  After  the  will  was  read  and  before  he 
signed  It,  he  said  It  was  just  as  he  bad  re- 
quested being  made.  Mr.  Karnes  signed  the 
will  In  the  presence  of  Mr.  Imel,  Mr.  Lemon, 
Judge  Ramey,  and  myself.  At  the  time  of 
the  execution  of  his  will  he  was  changed  a 
little  in  his  physical  condition,  probably  on 
account  of  his  age,  but  with  reference  to  his 
mental  condition  I  saw  nothing  that  caused 
me  to  question  It.  In  the  transaction  of  his 
business  his  family  bought  the  goods — Mr. 
Karnes  sometimes  would  buy  them,  and  often 
would  not— whatever  his  family  might  pur- 
chase, probably  within  a  month  or  less  or 
more,  he  would  come  in  and  pay  the  bill. 
I  hare  no  recollection  of  any  one  else  having 
paid  the  bills  up  to  three  or  four  years  ago. 
As  a  rule,  when  people  come  Into  the  store 
to  pay  their  bills  they  pay  them  to  the  cash- 
ier, but  Mr.  Karnes  either  wanted  Mr.  Town- 
send  or  myself  to  attend  to  that  for  him; 
he  seemed  to  be  that  peculiar  about  it." 

John  F.  Imel,  another  one  of  the  subscrib- 
ing witnesses,  testified  that  be  was  engaged 
in  the  practice  of  law,  and  at  the  request  of 
Judge  Ramey  he  called  at  his  office  to  wit- 
ness the  execution  of  this  will.  This  wit- 
ness testified  that  he  was  not  acquainted 
with  George  S.  Karnes  prior  to  the  meeting 
on  January  8,  1901.  He  further  stated: 
"Some  statement  was  made  In  the  presence- 
of  Mr.  Karnes  that  he  was  close  to  80  yeara 
of  age.  Judging  from  his  actions,  his  talk, 
and  his  conduct,  and  just  from  looking  at 
him  and  talking  to  him,  I  would  judge  him  to 
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have  been  about  60  years  of  age.  Judge 
Ramey  read  the  wUI  over  to  blm,  and  we 
jnoTed  around  a  little  In  signing  It  Mr. 
Karnes  got  up,  as  I  remember  It,  and  went 
tip  to  the  desk  and  signed  it  He  said  that 
was  his  will,  and  be  asked  us  parties  that 
were  there  to  act  as  witnesses  for  him,  and 
declared  It  to  be  bis  will,  and  then  we  signed 
it  as  witnesses.  After  the  will  was  read 
over.  Just  before  I  signed  It,  I  says,  'Mr. 
Karnes,  do  you  think  of  any  change  that 
you  want  In  that  since  bearing  it  read  over?* 
and  he  said,  'None  at  all.  That  is  exactly 
right ;  that  is  the  way  I  want  it'  He  seem- 
ed to  understand  fully  the  subject  he  was 
discussing.  He  was  apparently  a  well  man." 
In  answer  to  a  question  as  to  whether  or  not 
In  his  opinion  George  S.  Karnes  was  at  that 
time  mentally  capable  of  making,  executing, 
and  publishing  this  paper  as  his  last  will 
and  testament,  the  witness  answered:  "I 
think  he  was  capable  of  doing  it;  as  much 
so  as  any  other  man."  Witness  identified  bis 
signature  as  a  witness  to  the  paper,  also  the 
signature  of  George  S.  Karnes,  and  testified 
that  the  will  was  signed  in  bis  presence. 

Over  the  objection  of*  the  plaintiffs,  pro- 
ponents then  offered  the  will  itself  In  evi- 
dence, which  is  in  words  and  figures  as  fol- 
lows: 

"Know  All  Men  by  These  Presents,  that  I, 
George  S.  Karnes,  of  the  county  of  Buchanan, 
in  the  state  of  Missouri,  being  of  sound 
mind  and  disposing  memory,  do  make  and 
publish  this  my  last  will  and  testament  here- 
by revoking  all  former  wills  by  me  made: 

"First.  Upon  my  death  and  the  probate  of 
this  my  last  will  I  desire  and  direct  my  ex- 
ecutors to  take  out  letters  of  administration 
and  take  charge  of  all  my  estate,  both  real, 
personal  and  mixed,  except  the  real  estate 
hereinafter  given  to  my  daughter,  Sarah  J. 
Winn,  which  they  are  not  to  take  into  their 
possession  except  to  turn  over  to  her,  unless 
the  same  Is  necessary  to  pay  my  debts  or  the 
legacies  hereinafter  bequeathed. 

"Second.  I  have  now  eight  (8)  children  liv- 
ing. First:  Mary  E.  Orler,  wife  of  William 
Grier;  Elizabeth  Anna  Jeffries,  wife  of  Le- 
roy  Jeffries;  Sarah  J.  Winn,  Intermarried 
with  Furman  S.  Winn;  Pascal  W.  Karnes, 
Abigail  Gilpin,  wife  of  William  Gilpin ;  John 
N.  Karnes,  Carrie  Gilpin,  wife  of  Edward 
Gilpin,  and  Margaret  E.  Tull,  wife  of 
Charles  Tull.  My  beloved  wife  is  dead  and 
the  above  named  are  all  of  my  living  children 
and  heirs  at  law. 

"I  have  from  time  to  time  given  to  each 
of  my  said  children,  property  and  money  In 
such  amounts  as  to  me  seemed  proper  and 
Just 

"The  land  I  have  given  to  my  daughters 
was  deeded  to  their  husbands. 

"To  my  daughter  Mary  Grier  I  have  given 
land  and  personal  property. 

"To  my  daughter,  Elizabeth  Anna  Jeffries, 
I  gave  land  and  personal  property. 

To  my  daughter,  Barah  J.  Winn,  I  gave 


money  and  other  personal  property,  and  paid 
out  large  sums  for  her  and  her  husband 
which  I  estimate  at  six  thousand  five  hun- 
dred ($6,500.00)  dollars. 

"To  my  son,  Pascal  W.  Karnes,  I  gave 
some  land  and  money  and  other  personal 
proi)€rty. 

"To  my  daughter,  Abigail  Gilpin,  I  gave 
land  and  personal  property. 

"To  my  son,  John  N.  Karnes,  I  gave  land. 

"To  my  daughter,  Carrie  Gilpin,  I  gave 
money  and  other  personal  property,  and  to 
my  daughter,  Margaret  E.  Tull,  I  gave  mon- 
ey and  other  personal  property. 

"The  money,  personal  property  and  land 
that  I  have  heretofore  given  to  my  children 
were  not  in  equal  amounts.  To  some  I  have 
given  more  than  to  others. 

"I  gave  more  to  my  son,  John  N.  Karnes, 
than  I  have  given  to  any  other  child,  but  he 
worked  for  me  many  years  after  he  became 
twenty-one  (21)  years  of  age,  without  pay, 
and  I  desired  In  some  measure  to  compen- 
sate him  for  his  services. 

"The  gifts  above  referred  to  were  made 
by  me  to  my  children  from  time  to  time,  after 
fully  considering  all  the  facts  and  surround- 
ing circumstances,  and  it  is  my  desire  and 
will  that  none  of  the  land,  money  or  personal 
property  be  brought  Into  hotch-pot  or  account- 
ed for  by  any  one  of  my  said  children,  but 
that  each  and  every  one  of  them  retain  as 
his  or  her  respective  property,  all  that  I  have 
heretofore  given  to  them  and  each  of  them. 

"Third.  I  give  and  bequeath  to  each  of  my 
daughters,  Elizabeth  Anna  Jeffries  and  Sa- 
rah J.  Winn,  five  ($5.00)  dollars,  to  be  paid 
to  each  of  them  by  my  executors  within  the 
time  and  In  the  manner  hereinafter  pro- 
vided. 

"Fourth.  I  give  and  bequeath  to  my  daugh- 
ter Margaret  E.  Tull,  her  heirs  and  assigns 
forever  two  thousand  five  hundred  ($2,500.00) 
dollars  to  be  paid  to  her  by  my  executors, 
in  the  manner  and  within  the  time  herein- 
after specified. 

"Fifth.  I  give  and  devise  to  my  daughter, 
Sarah  J.  Winn,  the  north  sixty  (60)  feet  of 
lots  one  (1),  two  (2),  three  (3),  four  (4),  and 
five  (5),  In  block  two  (2)  in  Rogers'  Second 
addition,  an  addition  to  the  city  of  St  Jo- 
seph, Buchanan  county,  Missouri,  together 
with  all  the  hereditaments  and  appurtenan- 
ces thereto  belonging,  or  in  any  wise  apper- 
taining to  have  and  to  hold  unto  her,  her 
heirs  and  assigns  forever. 

"Sixth.  After  the  payment  of  the  legacies 
given  to  my  daughters  by  paragraphs  three 
(3)  and  four  (4)  of  this  will,  I  give,  devise 
and  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  property,  real,  personal  and 
mixed,  of  every  nature  and  kind,  and  wher- 
ever situate,  to  my  sons  and  daughters,  Mary 
E.  Grier,  Pascal  W.  Karnes,  Abigail  Gilpin, 
John  N.  Karnes,  Carrie  Gilpin  and  Margaret 
Tull,  share  and  share  alike,  to  have  and  to 
hold  unto  them,  their  heirs  and  assigns  for- 
ever. 
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"Seventh.  Should  either  of  my  sons  or 
daughters  named  tn  paragraph  six  (6)  of  this 
win,  die  without  issue  of  his  or  her  body  or 
direct  descendants  in  blood,  then  the  share 
of  said  deceased  shall  go  to  the  brothers  and 
sisters  named  in  said  paragraph  six  (6), 
share  and  share  alike. 

"Eighth.  Should  my  daughters,  Elizabeth 
Anna  Jeffries  and  Sarah  J.  Winn,  or  either 
of  them  decease  before  I  do,  then  I  direct 
that  the  legacies  directed  by  paragraph  three 
(3)  of  this  will  to  be  paid  them  respectively 
shall  not  be  paid  to  the  heirs  of  said  de- 
ceased daughter,  but  shall  go  to  my  children 
named  In  paragraph  six  (6)  of  this  my  will, 
share  and  share  alike. 

"Ninth.  Having  the  most  implicit  confi- 
dence In  the  honesty  and  fidelity  of  my  son- 
in-law,  Ejdward  Gilpin,  and  my  son,  John  K. 
Karnes,  I  hereby  name  and  appoint  them  ex- 
ecutors of  this  my  last  will  and  testament 

"Tenth.  My  executors  are  hereby  directed 
to  take  charge  of  all  my  estate  and  to  first 
pay  all  my  debts  and  next  to  pay  the  legacies 
provided  for  in  this  will,  the  legacies  to  be 
paid  to  the  respective  parties  withid  the 
shortest  time  possible,  under  the  administra- 
tion laws  of  the  state. 

"Eleventh.  If  In  the  opinion  of  my  said 
executors  it  becomes  necessary  to  sell  any 
of  my  real  estate  to  pay  my  debts  or  to  pay 
the  legacies  herein  provided  for,  then  In  that 
event  they  are  hereby  directed  and  empow- 
ered to  sell  said  real  estate  or  so  much  there- 
of as  in  their  judgment  is  necessary  for  said 
purposes,  provided  that  the  real  estate  given 
to  my  daughter,  Sarah  J.  Winn,  shall  not  be 
sold  to  pay  debts  or  legacies  until  after  all 
my  other  real  estate  has  been  sold  and  the 
proceeds  applied  to  the  payment  of  said 
debts  and  legacies. 

"Twelfth.  Upon  taking  charge  of  my  es- 
tate my  said  executors  shall  immediately 
turn  over  to  my  said  daughter,  Sarah  J. 
Winn,  the  real  estate  devised  to  her  by  para- 
graph five  (5)  of  this  will  unless  in  their 
Judgment  such  real  estate  Is  necessary  to 
pay  my  said  debts  or  the  legacies  herein  pro- 
vided for. 

"Thirteenth.  On  the  first  day  of  April, 
1897,  I  conveyed  by  deed  duly  executed  to 
John  N.  and  Pascal  W.  Karnes,  about  one- 
fourth  G4)  of  an  acre  of  ground  In  the  north- 
west corner  of  the  southwest  quarter  of  sec- 
tion five  (5)  In  township  fifty-six  (56)  of 
range  thirty-four  (34),  being  the  family  ceme- 
tery in  trust,  as  in  said  deed  provided,  and  I 
hereby  direct  and  empower  my  said  executors 
to  turn  over  to  said  trustees  from  time  to 
time  sufficient  money  to  enable  them  to  keep 
said  cemetery  In  order  and  proper  repair. 

"Fourteenth.  After  fully  administering  my 
estate  the  payment  of  all  Just  debts  and  the 
legacies  herein  provided  for,  all  the  rest  and 
residue  of  my  property,  real,  personal  and 
.mixed,  shall  be  turned  over  to  my  sons  and 
daughters  named  In  paragraph  six  (6)  of  this 
will. 


"In  witness  whereof,  I  have  hereunto  set 
my  hand  this  8th  day  of  January,  1901. 
"George  S.  Karnes. 

"We,  the  undersigned,  attest  the  above 
and  foregoing  will  by  subscribing  our  names 
hereto  as  witnesses  in  the  presence  and  at 
the  request  of  George  S.  Karnes,  the  testator, 
this  8th  day  of  January,  1901. 

"John  C.  Wyatt. 
"John  S.  Lemon. 
"John  I.  Imel." 

On  behalf  of  the  plaintiffs  18  or  19  wit- 
nesses were  introduced,  and  the  record  la 
quite  voluminous.  We  do  not  deem  it  essen- 
tial to  a  correct  determination  of  the  legal 
propositions  involved  to  burden  this  opinion 
with  a  reproduction  In  detatl  of  their  testi- 
mony. It  is  sufficient  to  say  that  we  have 
carefully  read  in  detail  the  entire  disclosures 
of  this  record  The  witnesses  testifying  on 
behalf  of  the  plaintiff  were  the  plaintiffs, 
their  two  children,  a  nephew  of  testator,  and 
neighbors  and  acquaintances  of  George  S. 
Karnes. . 

Witness  Evans  testified  that  Mr.  Karnes 
failed  to  recognize  him  on  two  occasions, 
and  that  when  he,  witness,  told  him  his  name 
was  "Evans,"  testator  Inquired  "What  Ev- 
ans?" to  which  witness  replied,  "Louis" ;  that 
testator  then  remarked  that  he  was  growing 
old  pretty  fast;  he  didn't  know  everybody. 
That  was  In  1900 ;  that  later  on  meeting  him 
in  the  cemetery  he  had  to  again  tell  him  who 
he  was;  on  other  occasions  Mr.  Karnes  al- 
ways recognized  him.  This  witness  further 
testified  that  he  noticed  a  change  In  Mr. 
Karnes  four  years  ago  last  Novemtier;  that 
he  was  physically  running  down.  On  the 
two  occasions  referred  to,  witness  testified 
that  testator  looked  wild  out  of  his  eyes — ex- 
cited. 

Other  witnesses  testified  that  at  times  tes- 
tator failed  to  recognize  acquaintances,  and, 
when  told  who  they  were,  would  e.\press  sur- 
prise, and  say,  "Oh,  yes ;  that  Is  so,"  or  that 
he  was  absent-minded,  or  words  to  that  ef- 
fect. Witnesses  testified  that  at  times  Mr. 
Karnes  talked  Incoherently  and  disconnected- 
ly, and  that  In  the  discussion  of  politics  he 
would  become  very  much  excited,  and  say 
that  certain  men  ought  not  to  be  allowed  to 
run  for  office.  The  testator  was  a  strong 
Republican.  He  condemned  William  J.  Bry- 
an; said  he  wasn't  honest,  and  that  he 
ought  not  to  be  allowed  to  run ;  that  be  was 
as  able  a  man  as  McKlnley ;  that  McKluley 
was  not  a  good  Republican;  and  expressed 
the  opinion  that  he  (testator)  could  have  been 
President  bad  he  devoted  his  time  and  en- 
ergy In  that  direction,  and  that  he  would 
have  made  a  better  president  than  McKlnley. 

The  testimony  further  tends  to  show  that 
Mr.  Karnes  would  get  up  at  all  hours  of  the 
night,  take  the  house  dogs  with  him,  and  go 
off  into  the  woods  by  himself,  and  would 
come  back  and  say  that  he  had  been  hunt- 
ing, but  that  he  was  never  known  to  bring 
in  game ;  that  In  his  earlier  life  he  bad  nev- 
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cr  been  disposed  to  be  a  hunter;  that  he 
would  sing  hymnB  and  psalms  and  make 
political  speeches  In  the  night,  either  In  his 
room  or  in  the  yard.  One  of  the  witnesses 
testified  that  on  one  occasion,  In  discussing 
the  subject  of  wills,  Mr.  Karnes  stated  that 
he  was  opposed  to  wills,  and  that  the  law 
could  make  a  better  will  than  he  could. 

The  evidence  further  tended  to  show  that 
for  many  years  he  had  been  affected  <wlth 
kidney  trouble,  and  that  he  had  taken  large 
quantities  of  Warner's  Safe  Cure;  that  he 
recommended  Warner's  Safe  Cure  to  his 
sick  neighbors,  Irrespective  of  their  ailments. 
The  evidence  further  tended  to  show  that  he 
had  a  large  wen  upon  his  head;  that  he  said 
he  bad  reduced  the  wen  In  size  by  the  use 
of  alum;  that  this  was  a  discovery  unknown 
to  the  medical  world,  and  that  he  thought 
be  would  make  a  name  for  himself  and  fam- 
ily on  account  of  such  discovery.  The  testi- 
mony further  tended  to  prove  that  the  testa- 
tor  complained  of  a  rumbling  In  his  ears, 
and  that  he  undertook  to  cure  his  deafness 
by  putting  coal  oil  in  his  ears;  that  at  an- 
other time  he  applied  coal  oil  to  a  number 
of  trees;  tbe  trees  died,  and,  when  talked 
to  about  the  matter,  he  said  that  he  did  not 
have  any  sense  anyway.  On  one  occasion  a 
short  time  before  making  his  will,  he  took 
his  stallion  and  some  colts  to  the  neighbor- 
hood church  meeting  for  the  purpose  of  ex- 
hibiting them.  At  another  time  when  he  at- 
tended church  meeting  he  became  dlssatis- 
fled  because  the  preacher  whom  he  expected 
to  bear  did  not  preach;  he  talked  out  loud 
to  himself,  and  said,  "I  wanted  this  other 
gentleman  to  speak  because  I  wanted  to  hear 
him."  One  afternoon  at  a  neighbor's  house, 
where  a  number  of  neighbors  were  assem- 
bled, the  testator .  insisted  on  making  politi- 
cal speeches  off  and  on  during  the  meeting, 
and  those  present  at  the  time  testified  that 
they  thought  him  of  unsound  mind;  that 
dnring  election  years  he  would  make  politi- 
cal speeches.  One  of  the  witnesses  testified 
tliat  at  the  age  of  79  he  rode  a  young  wild 
horse  to  his  place  of  business,  and,  when 
tbe  witness  tried  to  induce  him  to  trade  with 
him  for  a  gentle  horse,  testator  replied  that 
he  had  as  much  right  to  own  a  good  horse 
as  witness.  Some  of  tbe  witnesses  testified 
that  tbe  testator  was  childish,  physically 
weak,  and  wabbled  when  be  walked. 

On  cross-examination,  one  of  the  witness- 
es, Mr.  Howard,  a  nephew  of  testator,  testi- 
fied that  in  November  or  December,  1900, 
while  on  a  visit  at  the  home  of  his  uncle, 
testator  talked  with  witness  about  bis  chil- 
dren and  the  advancements  he  had  made  to 
them;  about  his  horses,  cattle,  and  farm; 
and  in  1900,  while  showing  witness  a  fine 
borse,  called  his  attention  to  the  fact  that 
when  witness  visited  him  In  1899  be  had  a 
different  borse.  This  witness  further  admit- 
ted that  he  borrowed  money  from  the  testa- 
tor in  1899  or  1900,  and  that  Mr.  Karnes  ex- 
erted himself  to  secure  for  witness  a  place 


to  work.  This  witness  further  stated  that 
in  1809,  on  a  visit  to  his  uncle,  testator  re- 
membered his  (witness')  mother,  although  it 
had  been  35  years  or  more  since  he  bad  seen 
her.  On  cross-examination  Mrs.  Winn  testi- 
fied that  bands  were  employed  on  the  farm 
of  her  father  from  time  to  time,  and,  while 
she  thought  John  Karnes  paid  them  most  of 
the  time,  she  would  not  state  that  her  father 
had  not  paid  them.  This  witness  further 
stated  that  her  father  took  stock  to  market 
very  often,  accompanied  by  bis  son.  Wit- 
ness Greenard  testified  on  cross-examination 
that  he  had  been  transacting  business  with 
Mr.  Karnes  for  a  number  of  years,  and  that 
Mf.  Karnes  continued  to  buy  merchandise 
from  him  up  to  a  short  time  prior  to  his 
death  in  reasonably  large  quantities,  and 
that  be  carried  on  these  transactions  person- 
ally. Another  witness,  Mr.  Saxton,  upon 
cross-examination  testified  that  on  two  occa- 
sions in  the  fall  of  1900  Mr.  Karnes  visited 
him  to  have  apples  ground  into  cider,  and 
that  he  transacted  the  business  as  any  other 
man  would.  Another  witness  for  plaintiffs, 
Mr.  Modrell,  testified  that  he  saw  Mr.  Karnes 
in  the  fall  of  1900,  and  that  be  was  greatly 
troubled  and  worried,  and  had  had  a  serious 
trouble,  and  at  that  particular  time,  in  his 
opinion,  Mr.  Karnes  did  not  have  sufficient 
mind  and  memory  to  execute  a  will,  but  that 
after  that  time  he  met  Mr.  Karnes  frequent- 
ly, prior  to  the  execution  of  the  will,  and  up 
to  the  time  of  his  death,  and  that  after  the 
one  time  spoken  of  by  the  witness  Mr. 
Karnes  was  the  same  Sampson  Karnes  that 
he  had  known  from  Infancy,  both  in  mind 
and  body,  except  a  slight  physical  weakness 
from  age.  Leroy  Jeffries,  husband  of  Mrs. 
Jeffries,  testified  that  be  transacted  business 
with  George  S.  Karnes  up  to  the  time  of  the 
general  "bust  up"  in  1000,  and  that  after 
that  time  he  did  not  visit  tbe  home  place  or 
rent  land  from  Mr.  Karnes,  as  had  been  his 
habit  In  years  past  Although  this  witness 
testified  that  In  his  opinion  the  testator  did 
not  have  sufficient  mental  capacity  to  dis- 
pose of  bis  property  Intelligently  at  the  time 
of  the  making  of  bis  will,  on  cross-examina- 
tion he  stated  that  after  the  trouble  referred 
to  he  had  no  social  or  business  relations  wltb 
Mr.  Karnes. 

Dr.  Johnson  Densmore  testified,  on  behalf 
of  plaintiffs,  that  in  bis  practice  he  confined 
himself  to  mental  diseases  and  diseases  of 
the  nervous  system  generally;  that  he  was 
familiar  with  the  Ingredients  used  in  the 
preparation  of  Warner's  Safe  Cure,  and 
knew  its  effects,  and  that  tbe  taking  of  this 
medicine  in  large  quantities  had  an  injurious 
effect  upon  the  mind  and  nervous  system. 
In  answer  to  a  hypothetical  question  asked 
him,  he  said:  "Without  seeing  the  man  and 
Judging  from  the  man  himself,  I  would  say, 
from  your  question,  that  he  was  mentally 
Inefficient — mentally  deficient  to  perform 
those  acts  in  a  reasonable  way." 
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It  was  also  shown  in  evidence  that  there 
was  trouble  in  the  Karnes  family,  and  that 
the  testator  had  Instituted  suit  against  Clar- 
ence Winn,  son  of  Mrs.  Winn,  and  Sam  Jef- 
fries, son  of  Mr.  and  Mrs.  Jeffries,  plaintiffs 
In  this  cause,  for  the  sum  of  $2,500. 

The  evidence  further  disclosed  that  the 
testator  had  accumulated  sufficient  property 
to  give  bis  son  John  N.  Karnes  320  acres  of 
land,  worth  $90  per  acre;  his  son  Pascal 
Karnes  240  acres  of  land,  worth  approxi- 
mately the  same  amount  per  acre;  that  he 
had  given  each  of  his  daughters  land  and 
money  in  large  amounts,  none  of  whom  had 
received  less  than  $2,000;  that  he  bad  on 
baud  at  the  time  of  his  death  $6,261.70  per- 
sonal property,  and  was  the  owner  in  fee  of 
at)out  600  acres  of  land  worth  $100  per  acre, 
and  the  city  property  devised  to  Mrs.  Winn. 

Plaintiffs  offered  In  evidence  a  warranty 
deed  dated  July  S),  1885,  from  Thomas  W. 
Rogers  to  Jennie  Winn,  conveying  certain 
real  estate  which  the  testator  bad  sought  by 
bis  will  to  devise  to  Mrs.  Winn.  This  evi- 
dence doubtless  was  introduced  for  the  pur- 
pose of  indicating  that  the  testator  was  not 
fully  aware  of  the  property  that  he  owned. 
The  record  further  discloses  that  the  testa- 
tor furnished  tbe  money  to  Mrs.  Winn  to 
purchase  the  land  embraced  in  the  Rogers 
deed.  It  is  further  disclosed  by  the  record 
that  tbe  witnesses  Joseph  H.  Stock  and  O. 
Robert  Heger,  appointed  to  accompany  and 
aid  the  executors  in  opening  and  examining 
the  papers,  moneys,  and  other  property  of 
George  S.  Karnes,  deceased,  and  make  an  in- 
ventory of  them,  embraced  the  land  convey- 
ed by  Rogers  to  Mrs.  Winn  in  the  inventory, 
and  certified  that  they  performed  tbe  duty 
assigned  to  them,  and  that  tbe  Inventory  was 
full  and  complete. 

While  the  foregoing  does  not  give  all  the 
testimony  in  detail  developed  upon  the  trial, 
we  repeat  that  we  have  read  in  detail  all  of 
the  testimony  as  disclosed  by  the  record, 
and  this  statement  sufficiently  indicates  the 
nature  and  character  of  tbe  evidence  which 
confronted  tbe  court  when  tbe  demurrer  to 
such  evidence  was  interposed. 

At  the  close  of  the  evidence  the  defendants 
requested  the  court  to  Instruct  the  Jury  that 
under  the  law  and  evidence  in  this  case  their 
verdict  must  be  for  tbe  defendants.  To  this 
instruction  tbe  plaintiffs  interposed  objec- 
tions, which  objections  were  overruled,  and 
the  instruction  as  requested  given  to  tbe 
Jury.  Whereupon  the  plaintiffs  properly  pre- 
served their  exceptions  to  tbe  action  and  rul- 
ing of  tbe  court  in  giving  sucb  instruction. 
In  obedience  to  this  instruction,  the  Jury  re- 
turned a  verdict  finding  that  the  paper  read 
in  evidence  was  tbe  last  will  and  testament 
of  George  S.  Karnes. 

A  timely  motion  to  set  aside  the  verdict 
and  for  a  new  trial  in  this  cause  was  filed, 
and  by  the  court  taken  up  and  overruled. 
Judgment  was  entered  in  accordance  with 


tbe  verdict  returned  by  tbe  jury,  and  from 
this  judgment  tbe  plaintiffs  prosecuted  this 
appeal,  and  tbe  record  is  now  before  us  for 
consideration. 

C.  F.  Strop,  James  W.  Boyd,  and  Eugene 
Silverman,  for  appellants.  Neville  &  Grier 
and  Mytton  &  Parkinson  Sc  Crow,  for  re- 
spondents. 

FOX,  J.  (after  stating  tbe  facts  as  above). 
The  record  before  us  in  this  case  presents  to 
our  consideration  but  one  legal  proposition; 
that  is,  did  the  court  commit  error  in  givin;; 
the  instruction  to  the  jury  at  the  close  of  the 
evidence  in  the  nature  of 'a  demurrer  to  sucb 
evidence  directing  the  jury  to  return  a  ver- 
dict for  the  defendants? 

While  our  attention  is  directed  to  numer- 
ous complaints  of  error  in  the  exhaustive 
briefs  of  learned  counsel  for  appellants,  yet 
sucb  complaints  in  their  last  analysis  are 
embraced  in  t^e  main  and  overshadowing 
complaint  that  the  court  committed  error  in 
giving  the  instruction  to  which  we  have  made 
reference.  The  grounds  upon  which  the  cor- 
rectness of  the  instruction  indicated  is  chal- 
lenged may  thus  be  briefly  stated:  First,  that 
the  testimony  developed  upon  the  trial  of 
this  cause  respecting  the  capacity  and  com- 
petency of  the  testator  to  make  a  will  fully 
authorized  tbe  submisBion  of  that  issue  to 
the  jury.  Second,  that  the  testimony  disclos- 
ed by  the  record  sufficiently  indicated  that 
tbe  will  involved  in  this  controversy  was 
procured  by  tbe  undue  Influence  of  certain 
beneficiaries  In  said  will  to  warrant  tbe  trial 
court  In  submitting  that  question  to  tbe  jury. 
Finally,  the  complaint  Is  made,  though  not 
directed  to  tbe  propriety  of  the  instruction 
referred  to,  that  the  court  committed  error 
in  ignoring  the  ground  alleged  In  the  motion 
for  new  trial  of  newly  discovered  evidence. 
We  will  give  to  these  complaints,  in  the  order 
designated,  such  attention  as  their  import- 
ance demands. 

1.  At  tbe  very  threshold  of  the  considera- 
tion of  the  proposition  Involved  in  this  con- 
test, predicated  upon  the  charge  in  the  peti- 
tion that  tbe  testator  was  not  possessed  of 
sufficient  testamentary  capacity  to  validly 
execute  tbe  will  indicated  in  the  statement, 
it  is  well  that  we  keep  in  view  the  usual  tests 
of  capacity  to  make  a  will  disposing  of  prop- 
erty possessed  by  the  testator  at  tbe  date  of 
bis  death.  Judge  MacFarlane,  in  Maddox  v. 
Maddox,  114  Mo.  35,  21  S.  W.  499,  35  Am. 
St.  Rep.  734,  thus  in  a  very  practical  way 
treated  of  this  proposition,  and  directed  at- 
tention to  what  had  been  held  by  this  court 
in  other  cases.  He  said;  "A  witness  was 
asked  whether  in  his  judgment,  from  his 
knowledge  and  observation  of  tbe  testator,  be 
was  in  November  preceding  bis  death  'com- 
petent to  engage  in  or  understand  any  com- 
plicated business  matter  or  transaction.'  An 
objection  to  the  question  was  urgvd  on  tbe 
ground  that  such  competency  was  not  a  prop- 
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er  test  of  mental  capacity  requisite  to  make 
a  will.  The  objection  being  overruled,  the 
witness  answered:  'If  I  had  any  complicated 
matter  at  that  time,  I  would  not  hare  been 
willing  to  Intrust  It  to  him  to  settle  or  man- 
age for  me.'  It  Is  clear  that  the  test  here 
made  of  testamentary  capacity  goes  beyond 
what  has  ever  been  required  under  the  de- 
cisions of  this  court  It  is  said  In  Brink- 
man  y.  Rueggesick,  71  Mo.  556,  by  Napton, 
J.,  that  It  Is  conceded  in  most  of  the  cases 
that  a  man  may  be  capable  of  making  a 
win,  and  yet  Incapable  of  making  a  contract 
or  managing  his  estate';  and  in  the  case  of 
Couch  ▼.  Gentry,  113  Mo.  248,  20  S.  W.  890, 
it  is  said:  'If  the  testator  understood  the 
business  about  which  he  was  engaged  when 
he  prepared  and  executed  his  will,  the  per- 
sons who  were  the  natural  objects  of  his 
bounty,  and  the  manner  in  which  he  desired 
the  disposition  to  take  effect,  he  was  capable 
of  making  a  will.'  Ck>mpetency  'to  engage 
or  understand  any  complicated  business  mat- 
ter or  transaction'  requires  too  high  a  grade 
of  capacity  when  compared  with  what  Is  re- 
quired under  these  dedsions.  Under  that 
test  a  majority  of  men  would  be  Incapable  of 
making  a  will." 

Again  we  find  the  rule  as  to  the  test  of 
capacity  sufficient  to  make  a  will  announced 
in  Sehr  v.  Lindemann,  168  Mo.,  loc.  cit  288, 
54  S.  W.  640.  It  was  ruled  In  that  case  that, 
upon  making  out  a  prima  facie  case  by  the 
proponents  of  the  will,  it  then  devolved  upon 
the  contestants  to  establish  Incompetency  or 
undue  influence.  The  court,  lu  announcing 
the  rule  in  that  case,  used  this  language: 
"By  competency  la  meant  intelligence  suffi- 
cient to  understand  the  act  he  la  performing, 
the  property  be  possesses,  the  disposition  he 
Is  making  of  It,  and  the  persons  or  objects 
he  makes  tiie  beneficiaries  of  his  bounty. 
Imperfect  memory  of  persons  he  has  known, 
idle  questions  or  requiring  a  repetition  of  in- 
formation, will  not  be  sufficient  to  establish 
Incompetency,  If  he  has  sufficient  intelligence 
remaining  to  fulfill  the  above  deflnltlon. 
Mere  opinions  of  witnesses  that  the  testator 
was  'childish,'  or  acted  'funny,'  or  was  'worse 
than  a  child,'  or  that  there  were  'Inequali- 
ties In  the  will,'  unaccompanied  by  any  tes- 
timony showing  any  particular  act  or  fact 
evidencing  Incompetency,  do  not  make  out  a 
case  of  Incompetency  when  the  testimony 
shows  that  the  testator  'Imew  what  he  was 
doing  and  to  whom  be  was  giving  his  prop- 
erty.' " 

This  court  in  a  long  and  unbroken  line  of 
decisions  has  unqualifiedly  approved  the  test 
of  capacity  as  indicated  in  the  foregoing 
cases.  Riley  v.  Sherwood,  144  Mo.  354,  45 
8.  W.  1077;  Berberet  v.  Berberet,  131  Mo. 
399,  33  S.  W.  61,  52  Am.  St  Rep.  634 ;  Defoe 
V.  Defoe,  144  Mo.  458,  46  S.  W.  433;  Mc- 
Fadin  v.  Catron,  138  Mo.  197,  38  S.  W.  932, 
39  S.  W.  771;  Fulbrlght  r.  Perry  County. 
145  Mo.  432,  46  S.  W.  955;  Aylward  v. 
Briggs,  145  Mo.  604,  47  8.  W.  610;    Hughes. 


Adm'r,  et  al.  v.  Rader  et  al.,  183  Mo.  630, 
82  S.  W.  32;  Sayre  v.  Trustees  of  Prince- 
ton University,  192  Mo.  95,  90  S.  W.  787. 

The  cases  above  cited  have  firmly  settled 
the  question  as  to  the  requisite  test  of  men- 
tal capacity  sufficient  to  execute  a  valid  will. 
As  was  said  by  Gantt  X,  In  speaking  for 
this  court  in  Sayre  v.  Trustees  of  Princeton 
University,  supra,  that  "the  standard  of  men- 
tal capacity  required  to  sustain  a  will  has 
been  fixed  so  far  as  Judicial  utterances  can 
settle  a  principle,  and  it  is  that  the  testator 
must  have  'had  sufficient  understanding  to 
comprehend  the  nature  of  the  transaction 
that  he  was  engaged  in,  the  nature  and  ex- 
tent of  his  property,  and  to  whom  he  desired 
to  give  It,  and  was  giving  it  without  the  aid 
of  a.ny  oUier  person' " ;  citing  In  support  of 
such  rule  Crossan  t.  Crossan,  169  Mo.  641,  70 
S.  W.  136;  Brinkman  v.  Rueggesick,  71  Mo. 
553 ;  Couch  v.  Gentry,  113  Mo.  248,  20  S.  W. 
890. 

We  have  indicated  the  well-settled  rule 
applicable  to  the  test  of  testamentary  ca- 
pacity to  validly  execute  a  will,  and  the  solu- 
tion of  the  first  proposition  concerning  the 
sufficiency  of  the  mental  capacity  of  the  tes- 
tator in  the  case  now  in  hand  to  execute  the 
will  involved  in  this  contest  must  be  sought 
by  a  fair  and  impartial  application  of  the 
testimony  developed  upon  the  trial  to  that 
question.  In  treating  of  the  complaint  of 
appellants  embraced  in  the  first  proposition, 
that  the  court  committed  error  in  its  manda- 
tory instruction  directing  the  Jury  to  return 
a  verdict  for  the  defendants,  we  are  not  un- 
mindful of  the  well-settled  rule  in  this  state 
that  a  suit  to  contest  a  will  is  an  action  at 
law  tmder  our  system,  and  that  It  is  not 
within  the  province  of  this  court  to  weigh 
confilcting  evidence  to  determine  whether 
the  Jury  found  against  the  weight  of  evi- 
dence. But  on  the  other  hand,  we  must  not 
be  unmindful  that  it  has  been  uniformly 
held  by  this  court  that  it  is  its  province  to 
examine  the  record  to  see  if  there  is  any  sub- 
stantial testimony  to  authorize  the  submis- 
sion of  the  cause  to  the  Jury.  Young  v. 
Rldenbaugh,  67  Mo.  674;  Appleby  v.  Brock 
et  al.,  76  Mo.  314;  McFadin  v.  Catron,  138 
Mo.  197,  38  S.  W.  932,  39  S.  W.  771;  State 
ex  rel.  v.  Guinotte,  150  Mo  520,  521,  57  S.  W. 
281,  60  L.  R.  A.  787;  Crossan  v.  Crossan,  1G9 
Mo.  631,  70  S.  W.  136;  Hamon  et  al.  v. 
Hamon  et  al.,  180  Mo.  685,  79  S.  W.  422. 

Directing  our  attention  to  the  testimony 
applicable  to  the  first  contention  of  the  ap- 
pellants— that  is,  that  the  testimony  suffi- 
ciently indicated  the  mental  incapacity  of 
the  testator,  Mr.  Karnes,  to  execute  this  will 
— to  authorize  the  submission  of  that  ques- 
tion to  the  Jury,  it  is  well  to  keep  in  mind 
the  issue  tendered  by  the  pleadings  to  which 
the  testimony  was  applicable.  The  issue 
tendered  concerning  the  proposition  now  un- 
der consideration,  upon  the  allegations  in  the 
petition  of  the  contestants,  was  that  at  the 
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time  of  the  execution  of  the  alleged  last  will 
and  testament  deceased  did  not  have  suflB- 
clent  mental  capacity  to  make  a  will,  and 
did  not  have  sufficient  mental  capacity  to 
know  or  imderstand  the  nature  of  said  In- 
strument, or  the  effect  thereof.  It  Is  ear- 
nestly Insisted  by  learned  counsel  for  ap- 
pellants that  the  evidence  as  disclosed  by 
the  record  now  before  us  made  a  case  for 
the  Jury,  and  that  the  trial  court  committed 
error  In  giving  the  Instruction  heretofore 
mentioned,  directing  the  Jury  to  find  the 
issues  for  the  defendants.  We  shall  not  un- 
dertake to  again  repeat  the  testimony  devel- 
oped upon  the  trial  of  this  cause.  It  Is  suffi- 
cient to  say  that  we  have  carefully  read  in 
detail  the  testimony  of  all  the  witnesses  em- 
braced in  the  record  before  us,  and  have 
briefly  Indicated  the  nature  and  character  of 
that  testimony,  and  after  a  most  careful 
consideration  of  It  we  are  unable  to  give 
our  assent  to  the  insistence  of  counsel  for 
appellants.  It  is  true  that  some  18  or  19 
witnesses  testified  in  behalf  of  the  plaintiffs, 
and  recited  numerous  Instances  where  the 
testator  some  time  prior  to  the  execution  of 
this  will  exhibited  numerous  eccentricities. 
It  seems  that  Mr.  Karnes  had  unbounded 
faith  in  the  medical  virtues  of  Warner's  Safe 
Cure,  used  it  to  an  excessive  degree,  and 
recommended  it  to  others  with  whom  he  came 
In  contact,  regardless  of  what  their  com- 
plaints consisted  of. 

It  is  not  imcommon  with  men  or  women 
as  they  advance  in  years  that  their  habits 
and  mannerisms  frequently  change,  and  it  is 
but  common  knowledge  that  eccentricities  of- 
ten develop  at  an  advanced  age,  but  this 
falls  far  short  of  a  showing  of  mental  un- 
soundness sufficient  to  invalidate  the  execu- 
tion of  a  will.  While  the  excessive  use  of 
Warner's  Safe  Cure  might  have  been  in- 
jurious both  to  the  mind  and  body  of  Mr. 
Karnes,  yet  there  Is  nothing  strange  or  re- 
markable that  he  should  have  implicit  con- 
fidence in  its  medicinal  values,  and  make  the 
recommendations  of  Its  curative  properties 
as  has  been  suggested.  Upon  due  inquiry 
there  would  be  no  difficulty  In  finding  a  great 
many  people  of  strong  character  and  high 
order  of  intelligence  who  entertain  the  same 
views  as  to  Warner's  Safe  Cure  as  the  testa- 
tor In  this  case  did.  His  recommendations, 
doubtless,  were  in  harmony  with  certificates 
of  numerous  persons  as  to  its  curative  prop- 
■  erties  which  were  to  be  found  in  the  adver- 
tising matter  which  was  contained  In  the 
wrappers  around  each  bottle  of  the  medicine. 
Numerous  other  witnesses  testified  to  eccen- 
tricities of  the  testator,  such  as  his  always 
wanting  to  make  political  speeches,  getting 
up  in  the  night  singing  psalms  in  his  room, 
taking  the  house  dogs  and  going  bunting  and 
returning  without  any  game,  the  exhibition 
of  his  stock  at  some  church  meeting,  his 
failure  to  recognize  acquaintances,  a  roaring 
in  the  head  and  disconnected  conversations, 


and  others  which  we  deem  it  unnecessary  to 
repeat  Conceding,  for  the  purposes  of  this 
case,  that  the  testator  exhibited  on  various 
occasions  the  eccentricities  as  disclosed  by 
the  record,  yet  In  our  opinion,  if  the  compar- 
atively recent  well-considered  cases  by  this 
court  correctly  announce  the  law_  as  appli- 
cable to  such  state  of  facts,  and  are  to  be 
longer  followed,  then  It  must  be  held  that 
such  state  of  facts  are  not  recognized  by  the 
law  as  showing  a  want  of  capacity  to  make 
a  will,  and  it  logically  follows,  If  such  eccen- 
tricities as  testified  to  by  the  witnesses  are 
Insufficient  to  show  a  want  of  capacity,  then 
the  mere  fact  that  the  witnesses  predicated 
an  opinion  upon  such  a  state  of  facts  that 
the  testator  was  of  unsound  mind  gives  no 
additional  force  to  such  facts. 

In  Von  De  Veld  v.  Judy,  143  Mo.  348,  44 
S.  W.  1117,  it  was  conceded  that  the  record 
disclosed  a  competition  of  evidence  on  the 
point  whether  Judy  was  of  sufficient  mental 
capacity  to  make  a  will.  Manifestly  the 
showing  on  the  part  of  the  contestants  In 
that  case  was  equally  as  strong  as  the  one  in 
the  case  at  bar.  It  appeared  in  evidence  that 
Judy  was  filthy  In  person  and  habits;  ex- 
posed his  person  before  a  lady;  was  forget- 
ful of  old  friends;  falling  in  memory; 
made  frequent  repetitions  in  his  conversa- 
tions ;  would  get  lost;  was  physically  weak, 
which  arose  from  long-continued  sickness; 
impaired  eyesight;  extreme  old  age;  to- 
gether with  other  facts  concerning  his  men- 
tal condition.  In  the  discussion  of  the  facts 
developed  in  that  case,  this  court  said  that 
"the  testimony  Introduced  by  the  contestants 
was  of  a  character  not  at  all  calculated  to 
favorably  impress  the  Impartial  mind  with  a 
very  great  or  abiding  sense  of  its  probative 
force."  Emphasizing  the  views  of  this  court 
upon  the  character  of  testimony  as  Intro- 
duced in  that  case,  which  Is  similar  In  some 
respects  to  the  testimony  of  the  contestants 
In  the  case  at  bar,  in  further  treating  of  such 
testimony  the  court  used  this  language: 
"But  even  If  the  testimony  on  behalf  of  the 
contestants  were  much  stronger  than  it  is,, 
much  stronger  Indeed  than  that  of  the  propo- 
nents of  the  will,  still  that  would  not  be  de- 
cisive of  this  case,  and  for  these  reasons:  In 
the  first  place,  the  single  issue  tendered  by 
the  contestants  in  the  will  was,  as  hereto- 
fore stated:  That  at  the  time  of  its  execu- 
tion the  said  Resin  8.  Judy  was  not  of 
sound  and  disposing  mind  and  memory,  and 
was,  by  reason  of  his  mental  infirmities, 
incapable  of  devising  bis  property.'  On  this 
charge,  by  their  general  denial,  the  propo- 
nents of  the  will  Joined  issue.  Although, 
when  a  charge  of  insanity  or  imbecility  is 
made  against  a  testator,  evidence  is  compe- 
tent to  show  the  condition  of  his  mind  long 
prior  to  and  closely  approaching  the  time  of 
the  will's  execution,  as  well  as  the  condition 
of  his  mind  shortly  subsequent  to  such  ex- 
ecution, yet  the  piuT)ose  of  such  prior  and 
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Babseqnent  testimony  is  only  to  Indicate  tbe 
state  of  his  mind  at  tbe  very  time  tbe  execu- 
tion of  the  will  tdok  place.  That  is  tbe 
true  time  to  try  his  mind.  Tbe  fact  of  com- 
petency is  to  be  decided  by  tbe  state  of  tbe 
testator's  mind  at  tbe  time  tbe  will  was 
made,  and  although  eyldence  is  always  ad- 
missible of  prior  and  subsequent  occurrences 
as  tending  to  shed  light  on  tbe  question  of 
the  state  of  his  mental  faculties  and  of  his 
bodily  health  on  tbe  day  of  tbe  will's  execu- 
tion, yet  such  evidence  Is  only  receivable  for 
that  purpose  alone,  and  Is  not  otherwise  to 
be  regarded.  Saxon  v.  Wbitalcer's  Sx'r,  30 
Ala.  237,  Harrison  v.  Rowan,  3  Wash.  C.  C. 
586,  Fed.  Cas.  No.  6,141,  and  other  cases 
cited  in  that  first  mentioned."  It  was  ex- 
pressly ruled  in  that  case,  under  the  facts 
developed  upon  the  trial,  that  a  demurrer  to 
tbe  evidence  should  have  been  sustained. 

Our  attention  is  directed  to  the  testimony 
of  tbe  expert.  Dr.  Densmore,  and  great 
stress  is  laid  npon  bis  testimony  as  furnish- 
ing a  sufficient  ground  to  submit  this  case 
to  the  Jury.  After  a  most  careful  considera- 
tion of  this  expert  testimony,  we  are  of  tbe 
opinion  that  It  falls  far  short  of  furnishing 
any  satisfactory  or  substantial  proof  of  the 
want  of  sufficient  capacity  In  the  testator 
at  the  time  of  tbe  execution  of  this  will  to 
validly  execute  tbe  Instrument  disposing  of 
the  property  that  he  possessed.  It  will  be 
observed  that  tbe  doctor  did  not  claim,  under 
the  facts  in  this  case,  that  the  testator  was 
suffering  from  any  well-defined  form  of  in- 
sanity, and  it  is  significant  how  guarded  he 
was  in  answering  the  hypothetical  question 
propounded  to  him.  He  did  not  say  that  up- 
on that  state  of  fact  the  testator  was  Insane, 
but  his  answer  was  simply  this:  "Without 
seeing  the  man  and  Judging  from  tbe  man 
himself,  I  would  say,  from  your  question, 
that  he  was  mentally  inefficient — mentally 
defl(Jlent  to  perform  those  acts  in  a  reason- 
able way."  It  will  further  be  observed  that 
the  hypothetical  question  does  not  embrace 
testimony  of  other  witnesses  who  testified 
as  to  his  transacting  business.  It  may  be 
that  the  doctor's  conclusion,  assuming  tbe 
facts  to  be  true  that  the  testator  was  mental- 
ly inefficient  In  some  respects,  was  correct, 
yet  it  must  not  be  overlooked  that  the  tes- 
tator's mental  capacity  might  have  been  in- 
efficient to  the  extent  even  of  being  incapable 
of  making  a  contract  or  managing  his  estate, 
yet,  as  expressly  ruled  by  this  court  in  Brink- 
man  V.  Rueggesick,  and  Couch  v.  Gentry,  su- 
pra. It  is  conceded  in  most  of  the  cases  that 
a  man  may  be  capable  of  making  bis  will  and 
yet  Incapable  of  making  a  contract  or  man- 
aging his  estate.  If  the  testator  understood 
the  business  about  which  he  was  engaged  at 
the  time  of  the  preparation  and  execution  of 
bis  will,  the  persons  who  were  the  natural 
objects  of  his  bounty,  and  the  manner  In 
which  he  desired  to  disi)ose  of  bis  property, 
be  was  capable  of  making  a  will,  and  the 
fact  that  be  was  unable  to  engage  in  or  un- 


derstand any  complicated  business  matter  or 
transaction  would  not  be  sufficient  to  invali- 
date such  will. 

The  case  of  Sayre  v.  Trustees  of  Prince- 
ton University,  in  many  of  its  features,  pre- 
sented a  much  stronger  showing  on  the  part 
of  the  contestants  than  in  tbe  case  at  bar. 
In  that  case  there  were  four  expert  witnesses 
who  testified  as  to  the  mental  unsoundness 
of  Dr.  Sayre,  and  what  was  said  by  Judge 
Gantt  In  the  discussion  of  the  expert  testi- 
mony is  so  applicable  to  the  expert  testi- 
mony of  Dr.  Densmore  which  Is  now  under 
consideration,  and  so  clearly  expresses  our 
views  upon  tbe  proposition,  that  we  here 
quote  his  discussion  concerning  such  testi- 
mony: "Medical  men  of  great  learning  main- 
tain that  a  mind  diseased  on  one  subject 
must  be  classed  as  unsound,  but  the  law  of 
this  state  Is  too  well  settled  to  be  gainsaid 
that  a  man's  mind  may  be  impaired  on  one 
faculty  and  practically  imlmpaired  In  all 
others.  Derangement  of  mental  faculties 
does  not  Incapacitate  one  under  our  laws 
from  making  a  will,  if  it  does  not  render 
him  unable  to  transact  his  ordinary  business, 
and  incapable  of  understanding  the  extent  of 
his  property,  and  of  appreciating  the  extent 
of  his  property,  and  of  appreciating  the  nat- 
ural objects  of  bis  bounty.  We  have  incor- 
porated the  principal  hypothetical  question 
propounded  to  the  experts,  and  it  is  apparent 
that  many,  if  not  all,  of  the  facts  assumed, 
are  entirely  consistent  with  mental  sound- 
ness. Those  that  tended  In  the  least  to  show 
aberration  were  wholly  detached  from  the 
more  pertinent  and  important  evidence,  which 
completely  negatived  the  evidence  of  eccen- 
tricity or  any  mental  unsoundness.  It  did 
not  include  tbe  principal  and  controlling 
facts,  but  we  are  not  bound  to  accept  an  opin- 
ion based  upon  facts  which  the  law  will 
not  and  does  not  recognize  as  showing  a  want 
of  capacity  to  make  a  will.  Conceding,  as 
already  said,  that  an  expert  might  hold  the 
view  that  Dr.  Sayre  was  of  unsound  mind  in 
some  respects,  the  question  and  answer  both 
fell  short  of  the  legal  test  of  capacity  to  make 
a  valid  will  In  this  state."  One  of  the  strong 
features  in  the  Sayre  Case  was  that  Dr. 
Sayre  had  some  years  previous  to  the  execu- 
tion of  his  will  been  suffering  from  a  well- 
defined  form  of  insanity,  melancholia.  In 
that  case  the  hypothetical  question,  which 
was  very  full,  was  propounded  to  the  four 
expert  witnesses,  and  each  of  them  ans'ver- 
ed  that  in  their  opinion,  assuming  the  facts 
embraced  in  the  hypothetical  question  to  be 
true,  the  testator  was  not  capable  of  making 
a  will. 

We  have  again  reconsidered  the  S.nyre 
Case,  and  obviously  it  presents,  as  hereto- 
fore stated,  In  many  of  the  leading  features, 
a  much  stronger  case  to  go  to  the  Jury  than 
the  case  at  bar,  and  in  our  opinion  that  case 
correctly  announced  the  rules  of  law  applica- 
ble to  tbe  subject  under  consideration,  and 
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there  Is  no  valid  legal  reason  why  It  should 
be  departed  from. 

In  Arcbambault  v.  Blanchard,  198  Mo.  384, 
95  S.  W.  834,  it  was  sought  to  annul  the  last 
will  and  testament  of  an  old  gentleman  resid- 
ing in  Kansas  City  by  the  name  of  Benoist 
Numerous  witnesses  were  introduced  who  de- 
tailed many  eccentricities  which  had  develop- 
ed in  this  old  gentleman,  and  this  court  in 
the  discussion  of  the  case  conceded  that  after 
the  date  of  the  street  car  accident,  Feb- 
ruary 20,  1899,  which  happened  to  befall  Mr. 
Benoist,  there  was  evidence  to  establish  cer- 
tain eccentricities  and  peculiarities,  and  some 
of  them  were  pointed  out  by  the  court  in 
passing  upon  the  case.  Speaking  of  Mr.  Ben- 
oist, it  seems  "he  was  inclined  to  be  agnostic 
in  bis  religious  opinions;  that  he  was  addict- 
ed to  drinking  Intoxicating  liquors,  and  would 
get  under  their  Influence  to  such  an  extent 
that  In  the  afternoon  he  would  be  incapable 
of  transacting  business,  and  would  refuse  to 
do  any  business  In  the  afternoon;  that  he 
would  on  various  occasions  scold  and  drive 
away  the  negro  man  who  served  about  his 
premises,  the  evidence  showing  that  the  ne- 
gro himself  was  often  drunk;  that  his  gen- 
eral physical  health  declined  and  his  memory 
failed,  and  he  would  be  given  to  fits  of 
temper  that  witnesses  had  not  observed  In 
former  years.  There  was  evidence  also  that 
In  the  year  before  his  death  be  bad  erected 
a  monument  on  his  lot  In  the  cemetery  In 
Baxter  Springs,  and  had  his  grave  dug  and 
lined  with  granitoid,  and  said  that  when  he 
was  dead  he  wanted  his  body  cemented  in 
this  grave;  that  he  also  had  the  carpenter 
make  bis  coflln,  and  directed  there  should  be 
no  nickel-plated  handles  put  on  It.  •  *  * 
All  these  eccentricities  and  peculiarities,  in 
connection  with  the  evidence  as  to  his  indul- 
gence in  intoxicating  liquors  to  an  excess  la 
the  last  days  of  bis  life,  were  submitted  to 
an  expert  witness,  and  he  testified  upon  that 
hypothetical  question  that  he  would  say  that 
the  testator  was  insane  at  the  time  of  the  ex- 
ecution of  the  will  in  contest."  In  that  case, 
as  in  the  Sayre  Case,  notwithstanding  the 
testimony  of  the  expert  witnesses  and  the 
many  eccentricities  and  peculiarities  of  the 
testator  as  testified  to  by  the  witnesses,  it 
was  held  that  there  was  no  substantial  evi- 
dence upon  which  to  authorize  a  submission 
of  the  case  to  the  Jury. 

Our  attention  is  also  directed  to  the  fact 
that  the  testator  in  his  will  devised  certain 
land  to  his  daughter  Mrs.  Winn  that  she  had 
bad  a  warranty  deed  to  since  1885.  It  Is 
argued  from  this  fact  that  at  least  It  is  a 
strong  indication  that  the  testator  did  not 
have  knowledge  of  the  property  he  owned. 
This  fact  Is  of  but  little  significance  when 
the  entire  disclosures  of  the  record  are  con- 
sidered. The  testator  furnished  Mrs.  Winn 
the  money  with  which  to  buy  this  land,  and 
It  may  be  by  reason  of  the  fact  of  having 
furnished  the  money  to  purchase  the  land 
thought  he  bad  an  interest  ta  it,  therefore 


doubtless  he  thought  that,  having  given  the 
money  to  his  daughter  to  make  the  pur- 
chase, there  was  nothing  Inappropriate  la 
making  sure  that  there  would  be  no  claim 
of  this  land  by  any  of  bis  children;  that 
he  would  simply  devise  It  to  her  In  his  will. 
Moreover,  the  two  witnesses  who  accompa- 
nied the  executor  evidently  considered  the 
land  as  belonging  to  the  testator,  for  they 
placed  It  In  the  inventory,  and  certified  that 
it  was  a  full  and  complete  Inventory  of  his 
property,  and  that  they  had  fully  discharged 
their  duty  as  such  witaesses.  This  occur- 
rence concerning  this  piece  of  land  clearly 
has  but  very  little  to  do  with  the  question 
as  to  the  capacity  of  the  testator  to  execute 
a  win. 

Our  conclusion,  after  a  very  careful  con- 
sideration of  all  the  evidence  in  detail  dis- 
closed by  the  record,  is  that  Mr.  Karnes  at 
the  time  he  executed  this  will  was  entirely 
capable  of  making  a  valid  will.  He  went  to 
the  office  of  Judge  Ramey,  without  being  ac- 
companied by  any  one,  and  had  his  will  pre- 
pared. The  provisions  of  the  will  speak  for 
themselves,  and  Indicate  very  clearly  that  be 
had  the  business  about  which  he  was  then 
concerned  fully  In  hand.  He  seems  to  have 
not  forgotten  the  names  of  any  of  his  chil- 
dren, and  clearly  recalled  what  he  had  done 
for  them  In  the  past,  and  made  mention  of 
the  fact  in  his  will  that  he  gave  more  to  hia 
son  John  for  the  reason  that  he  had  worked 
for  him  many  years  after  be  became  21  years 
of  age  without  pay,  and  that  he  desired  in 
some  measure  to  compensate  him  for  his 
services.  He  bad  this  will  witnessed,  and 
two  of  those  witnesses  testified  very  clearly 
as  to  their  observations  of  his  mental  capac- 
ity to  execute  the  will.  One  of  them  had 
known  bim  for  35  years;  the  testator  and 
bis  family  had  purchased  goods  at  his  pier- 
cantile  house;  and  while  the  other  witnesa 
had  had  no  acquaintance  with  him,  yet  he 
observed  him,  and  at  the  time  that  he  exe- 
cuted the  will  positively  stated  that  he  was 
entirely  rational.  In  addition  to  this,  we 
find  some  of  the  witnesses  for  the  plaintiffs, 
who  upon  their  examination  In  chief  ex- 
pressed the  opinion  that  the  testator  was 
not  of  sound  mind,  upon  their  cross-examin- 
ation, in  answer  to  questions  propounded, 
testified  to  a  state  of  facts  whl^b  would  indi- 
cate that  be  was  of  sound  and  disposing 
mind.  Witness  Mr.  Howard,  a  nephew  of 
the  testator,  testified  that  In  November  or 
December,  1900,  while  on  a  visit  at  the 
home  of  his  uncle,  testator  talked  with  wit- 
ness about  his  children  and  the  advance- 
ments he  had  made  to  them;  about  his 
horses,  cattle,  and  farm;  and  In  1900,  while 
showing  witness  a  fine  horse,  called  his  at- 
tention to  the  fact  that  when  witness  visit- 
ed him  in  1899  he  had  a  different  horse.  It 
was  further  admitted  by  this  witness  that 
he  borrowed  money  from  the  testator  In 
1809  or  1900,  and  that  Mr.  Karnes  exerted 
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himself  to  secure  for  witness  a  place  to 
work.  It  seems  that,  whaterer  the  opinion 
of  this  witness  may  hare  been  as  to  the 
mental  capacity  of  Mr.  Karnes,  he  evidently 
thought  that  the  testator  had  sufBcIent  ca- 
pacity to  at  least  contract  with  him  for  the 
loan  of  oyer  $S00.  This  witness  farther 
stated  that,  while  on  a  visit  to  bis  uncle  in 
1889,  testator  remembered  bis  (witness') 
mother,  although  be  had  not  seen  her  for 
3.)  years  or  more.  Another  witness,  Mrs. 
Winn,  testified  on  cross-examination  that 
hands  were  employed  on  the  farm  of  her 
father  from  time  to  time,  and,  while  she 
thonght  John  Karnes  paid  most  of  them 
most  of  the  time,  she  would  not  state  that 
her  father  had  not  paid  them.  This  witness 
further  stated  that  her  father  took  stock  to 
the  market  very  often,  accompanied  by  his 
son.  Witness  Greenard  testified  on  cross- 
examination  that  he  had  been  transacting 
business  with  Mr.  Karnes  for  a  number  of 
years,  and  that  Mr.  Karnes  continued  to  buy 
merchandise  from  him  up  to  a  short  time 
prior  to  his  death,  in  reasonably  large  quan- 
tities, and  that  he  carried  on  these  transac- 
tions personally.  Mr.  Saxton  upon  cross- 
examination  also  testified  that  on  two  occa- 
sious.  In  the  fall  of  1900,  Mr.  Karnes  visited 
him  to  have  apples  ground  Into  cider,  and 
that  be  transacted  the  business  as  any  other 
man  would.  Another  witness  for  plaintiffs, 
Mr.  Modrell,  testified  that  he  saw  Mr. 
Karnes  in  the  fall  of  1900,  and  that  he  ap- 
peared to  be  greatly  troubled  and  worried, 
and  he  bad  had  a  serious  trouble,  and  at 
that  particular  time,  in  his  opinion,  Mr. 
Karnes  did  not  have  sufficient  mind  and 
memory  to  execute  a  will;  but  after  that 
time  he  met  Mr.  Karnes  frequently,  prior 
to  the  execution  of  the  will,  and  up  to  the 
time  of  his  death,  and  after  the  one  time 
spoken  of  by  the  witness  Mr.  Karnes  was 
the  same  Sampson  Karnes  that  he  had 
known  from  infancy,  both  in  mind  and 
body,  except  a  slight  physical  weakness 
from  age.  Another  witness  for  the  plain- 
tiffs, a  son-in-law  of  the  testator,  Leroy  Jef- 
fries, testified  that  he  transacted  business 
with  George  S.  Karnes  up  to  the  time  of  the 
general  "bust  up"  in  1900,  and  after  that 
time  he  did  not  visit  the  home  place  or  rent 
laud  from  Mr.  Karnes,  as  had  been  his  habit 
in  years  past.  This  witness  gave  it  as  his 
opinion  that  the  testator  did  not  have  suffi- 
cient mental  capacity  to  dispose  of  his  prop- 
erty intelligently  at  the  time  of  the  making 
of  his  will;  however,  on  cross-examination 
be  stated  that  after  the  trouble  referred  to 
be  had  no  social  or  business  relations  with 
Mr.  Karnes. 

In  conclusion,  upon  this  proposition,  we 
are  of  the  opinion  that  there  Is  an  entire 
absence  of  satisfactory  and  substantial  testi- 
mony tending  to  show  the  want  of  sufficient 
mental  capacity  at  the  time  of  the  execu- 
tion of  the  win  In  controversy  as  would  au- 


thorize the  court  to  submit  that  issue  to  the 
Jury.  While  it  may  be  conceded  that  the 
testator  was  eccentric  and  peculiar  In  many 
respects,  and  that  these  eccentricities  and 
peculiarities  were  made  manifest  In  the 
manner  and  at  the  times  and  places  desig- 
nated by  the  witnesses,  however,  we  must 
not  overlook  the  settled  rule  as  applicable 
to  this  subject,  as  was  said  in  Sehr  v.  Llnde- 
mann,  153  Mo.,  loc.  dt.  288,  54  S.  W.  540: 
"By  competency  Is  meant  Intelligence  suffi- 
cient to  understand  the  act  he  Is  perform- 
ing, the  property  he  possesses,  the  disposi- 
tion he  is  making  of  it,  and  the  persons  or 
objects  he  makes  the  beneficiaries  of  his 
bounty.  Imperfect  memory  caused  by  sick- 
ness or  old  age,  forgetfulness  of  the  names 
of  persons  he  has  known,  idle  questions,  or 
requiring  a  repetition  of  Information,  will 
not  be  sufficient  to  establish  incompetency, 
if  he  has  sufficient  Intelligence  remaining 
to  fulfill  the  above  definition.  Mere  opin- 
ions of  witnesses  that  the  testator  was 
'childish,'  or  acted  'funny,'  or  was  'worse 
than  a  child,'  or  that  there  were  Inequali- 
ties in  the  will,'  unaccompanied  by  any  tes- 
timony showing  any  particular  act  or  fact 
evidencing  Incompetency,  do  not  make  out  a 
case  of  Incompetency,  when  the  testimony 
shows  that  the  testator  'knew  what  he  was 
doing  and  to  whom  he  was  giving  his  prop- 
erty.' " 

2.  This  brings  us  to  the  second  proposition 
presented  to  our  consideration  in  this  case; 
that  is,  the  sufficiency  of  the  testimony  dis- 
closed by  the  record  to  authorize  the  court 
to  submit  the  issue  tendered  in  the  pleadings 
as  to  whether  or  not  this  will  was  procured 
by  undue  Influence.  The  rules  of  law  applica- 
ble to  this  proposition  are  well  settled  by  a 
long  line  of  decisions  In  this  court  The  ex- 
pression of  opinion  has  been  uniform  that 
the  Influence  exercised  upon  a  testator  suffi- 
cient to  invalidate  his  Will  must  be  of  such 
a  nature  and  character  as  amounts  to  over- 
persuasion,  coercion,  or  force,  destroying  the 
free  agency  or  will  power,  as  contradistin- 
guished from  merely  the  influence  of  affec- 
tion or  attachment,  or  the  desire  of  gratify- 
ing the  wishes  of  one  beloved,  respected,  and 
trusted  by  the  testator.  It  is  sufficient  to 
say  upon  this  contention  that  there  is  an  en- 
tire absence  of  any  testimony  which  would 
authorize  the  court  to  submit  that  issue  to 
the  Jury.  The  testimony  directed  to  that 
question  is  simply  this:  that  John  N.  Karnes, 
son  of  the  testator,  attended  to  part  of  the 
testator's  business;  undertook  to  aid  him  in 
the  management  of  his  large  estate.  Mrs. 
TuU,  daughter  of  the  testator,  was  simply 
giving  to  her  father  such  attention  and  care 
as  any  kind  and  dutiful  daughter  would  un- 
der the  circumstances  have  done.  The  rec- 
ord discloses,  and  it  must  be  conceded,  that 
the  testator  did  not  equally  distribute  his 
property  under  this  will.  Mrs.  Winn  and 
Mrs.  Jeffries  received  at  the  hands  of  their 
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father  a  very  small  share  of  his  estate  re- 
maining at  the  time  of  his  death.  It  is  true, 
however,  that  during  his  lifetime  he  had 
made  advancements  to  all  of  his  children. 
This  unequal  distribution  is  not  BuflScient  to 
establish  undue  influence.  It  was  expressly 
ruled  in  McFadln  v.  Catron,  138  Mo.  197,  38 
S.  W.  932,  39  S.  W.  771,  that  inequalities  in 
the  disposition  of  the  property  by  the  testa- 
tor, giving  to  one  child  or  children  more  than 
to  another,  are  not  sufficient  grounds  for 
setting  aside  a  will,  even  though  the  testator 
gives  nearly  all  of  a  very  large  estate  to  one 
of  the  children.  There  is  nothing  significant 
from  the  fact  that  John  Karnes  attended  to 
a  great  deal  of  the  testator's  business,  and 
was  intimately  associated  with  biui.  Those 
were  but  the  natural  acts  of  a  son  who  rep- 
resents bis  father,  and  should  not  be  dis- 
torted Into  sufficient  evidence  of  an  exercise 
of  undue  influence.  The  same  may  be  said  as 
to  Maggie  Tull,  the  daughter  of  the  testator. 
She  was  Iciud  to  her  father  and  nursed  him 
in  sickness,  and  that  is  no  more  than  what 
she  or  any  other  daughter  would  be  expected 
to  do  under  the  conditions  existing.  The 
record  discloses  that  there  was  some  trouble 
in  the  family  of  the  testator.  As  to  what 
that  trouble  was  we  know  not,  nor  do  we 
care  to  know.  It  may,  however,  at  least 
shed  some  light  upon  the  unequal  distribution 
of  the  property  of  the  testator  by  his  will. 

There  is  no  necessity  for  further  discussing 
this  proposition.  The  testimony  was  insuffl- 
cient  to  authorize  the  submission  of  that 
issue  to  the  jury.  Inequality  alone  in  the  dis- 
position of  the  testator's  property  is  not 
sufficient  to  establish  that 'the  will  was  pro- 
cured by  undue  Influence.  In  order  to  au- 
thorize the  submission  of  that  question  to 
the  jury,  there  should  be  at  least  some  sub- 
stantial and  satisfactory  proof  that  the  will 
was  procured  by  coercion  or  by  importunity 
that  could  not  be  resisted,  and  that  by  such 
coercion  and  importunity  the  execution  of  the 
will  was  procured.  The  testimony  upon  this 
proposition  did  not  tend  to  make  any  such 
showing  as  is  required  under  the  law,  hence 
the  ruling  upon  this  contention  must  be  ad- 
verse to  the  appellants. 

3.  This  brings  us  to  the  final  contention, 
that  the  trial  court  erred  in  overruling  the 
plaintiffs'  motion  for  a  new  trial  upon  the 
gi-ound  of  newly  discovered  evidence.  It  will 
sufilce  to  say  upon  this  contention  that  the 
record  discloses  that  the  plaintiffs  in  their 
motion  for  new  trial  did  not  embrace  the 
newly  discovered  evidence,  or  the  names  and 
addresses  of  the  witnesses  who  would  testify 
to  such  newly  discovered  evidence.  It  is  fur- 
ther disclosed  by  the  record  that  the  motion 


for  new  trial  was  not  sworn  to.  The  allega- 
tions in  the  motion  for  new  trial  respecting 
the  newly  discovered  evidence  clearly  do  not 
conform  to  the  well-settled  rules  announced 
by  this  court  upon  that  subject  The  rule  ap- 
plicable to  the  requisite  allegations  in  a  mo- 
tion for  new  trial  upon  the  ground  of  newly 
discovered  evidence  is  firmly  settled  in  this 
state,  and,  applying  this  rule  to  the  allega- 
tions in  the  motion  for  new  trial  in  the  case 
at  bar,  manifestly  the  question  of  the  pro- 
priety or  impropriety  of  granting  or  denying 
a  motion  for  new  trial  upon  that  ground  Is 
not  properly  preserved  for  review,  by  this 
court  In  the  recent  case  of  King  et  al.  y. 
GUson,  206  Mo.  264,  104  S.  W.  52,  this  prop- 
osition was  exhaustively  reviewed  by  Judge 
Woodson,  and  It  was  expresssly  held  that  the 
question  of  newly  discovered  evidence,  un- 
der the  disclosures  of  the  record,  which  was 
substantially  similar  to  the  record  in  the  case 
at  bar,  was  not  preserved  for  review  by  this 
court,  hence  was  not  before  the  court  for  con- 
sideration. State  T.  Norman,  159  Mo.,  loc. 
clt  B35.  60  S.  W.  1036 ;  State  v.  Welsor,  IIT 
Mo.  582.  21  S.  W.  443 ;  State  v.  Ray,  53  Mo. 
349 ;  State  v.  McLaughlin,  27  Mo.  Ill ;  State 
V.  Rockett,  87  Mo.  666;  State  v.  Butler,  6T 
Mo.  63. 

We  have  herein  given  expression  to  our 
views  upon  the  main  propositions  disclosed 
by  the  record.  The  testator  had  by  a  life  of 
energy  and  industry  accumulated  the  prop- 
erty of  which  he  died  possessed,  and,  unless 
we  are  willing  to  absolutely  Ignore  the  stat- 
ute concerning  wills,  we  see  no  escape  from 
the  conclusion  that  he  had  the  right  to  dis- 
pose of  such  property  in  such  manner  as  he 
saw  proper. 

A  review  of  the  comparatively  recent  cases 
by  this  court  demonstrates  that  the  right 
guaranteed  to  every  property  owner  by  the 
laws  of  this  state  to  dispose  of  his  property 
as  he  may  deem  proper  is  no  longer  to  l>e 
considered  a  mere  idle  legislative  expression, 
but  that  the  statute  means  what  it  says  and 
is  full  of  force  and  vitality.  It  is  plainly 
made  manifest  In  the  numerous  well-consid- 
ered cases  by  this  court  that  the  right  of  tlie 
owner  to  dispose  of  his  property  by  will  is 
fully  recognized,  and,  if  it  be  found  that  he 
Is  of  sufficient  testamentary  capacity,  his 
disposition  of  the  property  he  owns  will  be 
upheld,  and  the  interference  by  others  with 
the  exercise  of  this  right,  with  whose  views 
the  disposition  made  by  the  testator  did  not 
happen  to  accord,  will  not  meet  with  the  ap- 
proval or  sanction  of  this  court. 

Entertaining  the  views  as  herein  indicated, 
the  judgment  of  the  trial  court  should  be  af- 
firmed, and  it  is  so  ordered.    All  concur. 
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REIGART  T.  MANUFACTURERS'  COAL  ft 

COKE  CO. 

(Sapreme  Court  of   Missouri.     Nov.   25,   1908. 

Rehearing  Denied  March  9,  1909.) 

1  Fbauo«,  Statdtb  of  (I  44*)— Oral  Con- 
tract— "rncE  FOB  Pebfobmance. 

A  contract  merely  giving  plaintiff,  without 
•ny  ezpiesaed  consideration  therefor,  the  op- 
tion of  baying  from  defendant  a  specified  amount 
of  coal  on  certain  terms  during  a  period  of  three 
years,  cannot  be  made  valid  and  enforceable  by 
(bowing  a  contemporaneous  oral  agreement  re- 

?uiring  plaintiff  to  go  out  and  create  a  market 
or  defendant's  coal,  as  such  oral  agreement  is 
void  under  the  statute  of  frauds  (Rev.  St.  1S99, 
S  3413  [Ann.  St.  1906,  p.  1851]),  requiring  all 
agreements  not  to  be  performed  within  one  year 
to  be  in  writing. 

(Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {  66 ;   Dec  Dig.  {  44.») 

2.  Fracds,    STATDra  or   (i  84*)  —  Sale  of 
Goods— Necessitt  »o«  Wsiting. 

A  contract  giving  plaintiff  the  option  of 
buying  from  defendant  a  large  amount  of  coal 
ou  terms  specified  without  requiring  plaintiff  to 
buy  any  amount  of  coal  cannot  be  made  en- 
forceable by  a  contemporaneous  oral  agreement 
by  which  plaintiff  was  to  work  up  a  market  for 
defendant's  coal,  as  such  oral  contract  is  void 
under  the  statute  of  frauds  (Rev.  St.  1899,  $ 
3410  [Ann.  St.  1006,  p.  19631),  requiring  all  con- 
tracts for  the  sale  of  goods  for  the  price  of  |30 
and  upwards  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  S§  154-161 ;   Dec.  Dig.  $  84.*] 

3.  Evidence  (8  397*)— Vabtino  Writing  by 
Pabol. 

Where  a  written  contract  is  complete  on  its 
face,  parol  evidence  is  not  admissible  to  alter  or 
add  to  its  provisions. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  EHg.  H  1756-1765 ;    Dec.  Dig.  8  397.*] 

4.  Evidence  (8  411*)— Parol  Evidence— In- 
complete Writing. 

Wkere  a  writing  not  within  the  statute  of 
frauds  shows  on  its  face  that  all  the  terms 
agreed  on  are  not  embraced  therein,  parol  evi- 
dence is  admissible  to  show  the  omitted  part. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {|  1874-1899;   Dec.  Dig.  8  411*] 

Lamm  and  Graves,  33.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Adair 
County  ;    Nat.  M.  Shelton,  Judge. 

Action  by  H.  P.  Relgart  against  the  Manu- 
facturers' Coal  &  C<Ae  Company  for  breach 
of  contract  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

This  salt  originated  In  the  circuit  court  of 
Adair  county,  and  was  instituted  by  plaintiff 
against  the  defendant  to  recover  approxi- 
mately $1,000,000  for  the  breacli  of  the 
contract  hereinafter  set  forth.  The  trial  re- 
sulted in  a  verdict  and  Judgment  in  favor 
of  the  defendant,  and,  after  taking  the  prop- 
er preliminary  steps,  he  appealed  the  cause 
to  this  court 

The  cause  was  assigned  to  Division  No. 
1,  and  was  there  argued  and  submitted  for 
adjudication,  which  resulted  in  a  divided 
court,  and,  in  pursuance  to  the  mandate  of 
the  Constitution,  the  cause  was  transferred 
to  court  in  banc.    The  contract  sued  upon 


is  in  words  and  figures  as  follows:  "This 
agreement  made  this  twentieth  day  of  No- 
vember, A.  D.  1902,  between  the  Manufac- 
turers' Coal  ft  Coke  Company,  party  of  the 
first  part,  and  H.  P.  Reigart,  of  St  Joseph, 
Missouri,  party  of  the  second  part  witness- 
eth:  The  party  of  the  first  part  shall  fur- 
nish and  the  party  of  the  second  part  shall 
receive  such  coal  as  the  party  of  the  second 
part  shall  make  requisition  for,  but  not  ex- 
ceeding twenty-five  hundred  tons  per  working 
day.  The  coal  shall  be  furnished  from  the 
mines  of  the  party  of  the  first  part  In  Mis- 
souri and  Iowa,  and  shall  be  free  from  stone, 
slate,  dirt,  bone,  sulphur,  and  black  jack, 
and  shall  be  screened  over  bar  or  perforated 
shaker  screens  to  remove  slack  and  nut 
coal.  The  coal  shall  be  subject  to  the  inspec- 
tion and  acceptance  of  the  party  of  the  sec- 
ond part  at  the  mines  and  subject  to  the 
weight  of  the  Western  Railway  Weighing  As- 
sociation at  the  mines,  the  actual  tare  weight 
of  cars  to  be  ascertained  by  weighing  the 
cars  empty  before  they  are  loaded.  The 
party  of  the  second  part  shall  pay  and  the 
party  of  the  first  part  shall  receive  as  full 
compensation  for  said  coal  furnished  here- 
under one  dollar  and  seventy-five  cents  ($1.75) 
per  net  ton  f.  o.  b.  cars  St  Joseph,  Missouri ; 
and  the  same  price  shall  apply  on  coal  deliv- 
ered f.  o.  b.  ears  to  connecting  lines  at  any 
junction  point  on  the  Iowa  and  St  Louis 
Railway  between  Mystic,  Iowa,  and  Macon, 
Missouri,  both  inclusive,  less  the  prevailing 
rate  per  ton  on  coal  from  said  junction  point 
to  St  Joseph,  Missouri.  Payments  for  coal 
shall  be  made  by  the  party  of  the  second 
part  on  or  about  the  twentieth  of  each  month 
for  coal  furnished  during  the  previous  month. 
The  party  of  the  first  part  shall  make  ship- 
ments of  coal  in  such  quantity  and  manner 
as  the  party  of  the  second  part  shall  from 
time  to  time  direct,  but  the  party  of  the  first 
part  shall  not  be  held  liable  for  damages  on 
account  of  failure  to  make  shipments  when 
such  failure  shall  be  due  to  strikes,  fires, 
floods,  mine  accidents  or  other  causes  wholly 
beyond  the  control  of  the  party  of  the  first 
part.  This  agreement  shall  take  effect  Janu- 
ary first,  nineteen  hundred  and  three  (1903) 
and  shall  continue  In  effect  until  December 
thirty-first,  nineteen  hundred  and  seven  (1907), 
and  shall  bind  and  Inure  to  the  benefits 
of  the  successors  and  assigns  of  the  party  of 
the  first  part,  and  the  heirs,  administrators 
and  assigns  of  the  party  of  the  second  part  as 
fully  as  if  the  said  successors,  assigns,  heirs 
and  administrators  had  been  specifically  men- 
tioned in  each  instance.  In  witness  whereof, 
the  parties  hereto  have  executed  this  agree- 
ment. In  duplicates  on  the  day  and  year  first 
above  written.  Manufacturers'  Coal  &  Coke 
Company,  by  H.  F.  Redding,  President  H. 
P.  Relgart  Witnesses:  W.  H,  Marshall. 
C.  H.  Varnon."  The  petition,  in  addition  to 
the  ordinary  allegations  of  the  breach  of  the 
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contract,  stated,  in  Bubetance,  that  prior  to 
and  independent  of  the  contract  mentioned 
In  the  petition  tliere  was  an  oral  contract  by 
and  between  plaintiff  and  defendant  to  ttie 
effect  tliat  the  former  would  go  out  and  en- 
deavor to  sell  tills  coal  and  make  a  market 
therefor,  and  that  said  contract  and  under- 
standing on  his  part  with  the  coal  company 
was  a  moving  motive  or  inducing  cause  or 
consideration  which  induced  the  coal  com- 
pany to  enter  into  the  contract  sued  upon, 
and  be  went  out  to  make  a  market  for  the 
company's  coal,  and  that,  in  pursuance  to 
same,  he  did  so,  and  sent  to  it  the  orders 
mentioned  in  the  petition  as  the  result  of  his 
efforts.  The  answer  was  a  general  denial, 
and,  among  other  things,  there  was  a  plea 
of  the  statutes  of  frauds,  and  that  the  con- 
tract sued  on  was  unilateral  and  not  binding 
on  defendant. 

It  will  be  unnecessary  to  set  out  the  plead- 
ings and  evidence  in  full,  as  the  questions 
presented  for  determination  are  questions  of 
law  which  will  sufficiently  appear  in  the  opin- 
ion for  a  proper  understanding  the  legal 
propositions  involved. 

Ulgbee  &  Mills  and  Harlan  &  Harlan,  tor 
appellant.  O.  M.  Spencer  and  Campbell  &  El- 
lison, for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  It  is  conceded  by  counsel  for  appel- 
lant that  the  contract  at  its  inception  was 
unilateral,  a  mere  option,  given  to  Reigart, 
and  that  no  consideration  for  the  option  is 
expressed  therein.  In  order  to  escape  the 
effects  of  that  concession,  they  contend  that 
the  consideration  passing  from  appellant  to 
respondent  and  supporting  the  option  may 
rest  in  parol  and  may  be  shown  aliunde  of 
the  option  or  the  written  contract  In  pursu- 
ance to  that  contention,  counsel  for  appellant 
offered  to  prove  by  parol  evidence  that,  in- 
dependent of  the  option  sued  on,  there  was 
an  oral  contract  entered  into  between  them 
to  the  effect  that  he  would  go  out  and  en- 
deavor to  make  a  market  for,  and  sell,  the 
coal  of  respondent,  and  that  the  option  given 
by  the  latter  to  appellant  and  the  undertak- 
ing on  Ills  part  to  create  a  market  and  sell 
the  coal  was  a  motive  or  inducing  cause  or 
consideration  which  induced  the  coal  com- 
pany to  enter  into  the  so-called  contract  sued 
on,  and  that,  when  be  went  out  and  sold  the 
coal  in  pursuance  to  the  option  and  his  un- 
dertaking to  create  a  market  for  the  coal, 
this  changed  the  contract  from  a  unilateral 
or  an  optional  contract,  without  a  consid- 
eration to  support  it,  into  a  bilateral  contract 
based  upon  a  valuable  consideration,  and, 
when  broken,  the  company  was  liable  for  the 
damages  which  flowed  from  that  breach. 
While,  upon  the  other  hand,  the  respondent 
contends  that  the  option  sued  on  is  unilateral 
and  is  therefore  nudum  pactum,  because  ap- 
pellant does  not  thereby  bind  himself  to  pur- 
chase any  of  the  coal  mentioned  in  the  option, 


nor  is  there  any  consideration  to  support 
the  option  expressed  therein.  The  respondent 
also  contends  that  parol  evidence  is  not  ad- 
missible to  show  such  a  consideration,  for 
the  reason  that.  If  such  consideration  existed 
in  fact,  it  was  one  .of  the  terms  of  the  con- 
tract, and  should  have  been  Included  in  the 
terms  of  the  written  memorandum  thereof, 
otherwise  it  is  void  under  the  statutes  of 
frauds.  These  various  contentions  of  the 
appellant  and  respondent  present  the  main 
legal  proposition  we  are  called  upon  to  de- 
cide. 

Sections  3418,  3419,  Rev.  St  1899  (Ann.  St 
1906,  pp.  1951-1963),.  are  two  of  the  sections 
of  the  statutes  commonly  called  the  "Statute 
of  Frauds,"  and  they  read  as  follows: 

"Sec.  3418.  No  action  sbaU  be  brought  to 
charge  any  person  •  •  *  upon  any  agree- 
ment that  Is  not  to  be  performed  within  one 
year  from  the  making  thereof,  unless  the 
agreement  upon  which  the  action  shall  be 
brought  or  some  memorandum  or  note  there- 
of, shall  be  In  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  per- 
son by  him  thereto  lawfully  authorized,"  etc. 

"Sec.  3419.  No  contract  for  the  sale  of 
goods,  wares  and  merchandise  for  the  price 
of  thirty  dollai-s  or  upwards  shall  be  allowed 
to  be  good,  unless  tbe  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  re- 
ceive the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or 
unless  some  note  or  memorandum  in  writing 
be  made  of  the  bargain  and  signed  by  tbe 
parties  to  be  charged  with  such  contract,  or 
their  agents  lawfully  authorized." 

In  order  to  fully  understand  these  stat- 
utes, we  should  bear  in  mind  that  at  common 
law  contracts  of  this  character  were  not  re- 
quired to  be  in  writing,  and  that,  if  the  con- 
tract was  incomplete  on  its  face,  oral  evi- 
dence was  admissible  to  supply  the  defects,, 
because  the  oral  contract  was  good  without 
being  reduced  to  writing,  and,  the  presump- 
tion that  all  the  agreement  was  in  writing 
being  negatived  on  its  face,  no  principle  of 
law  was  violated  by  admitting  the  parol  evi- 
dence to  piece  out  omitted  parts.  Ringer  v. 
Holtzclaw,  112  Mo.,  loc.  clt  523,  20  S.  W. 
800;  Standard  Fire  Proofing  Co.  v.  St  Louis 
Fire  Proofing  Co.,  177  Mo.,  loc.  clt  571,  78 
S.  W.  lOOa  In  order  to  prevent  fraud  and 
perjiuy,  which  were  so  prevalent  under  the 
common  law,  these  statutes  were  enacted, 
requiring  all  such  contracts  to  be  reduced 
to  writing,  etc.  This  contract  bears  date 
November  20,  1902;  and  the  last  clause 
thereof.  In  express  terms,  provides  that  "this 
agreement  shall  take  effect  January  first,, 
nineteen  hundred  and  three  (1903)  and  shall 
continue  in  effect  until  December  thirty-first, 
nineteen  hundred  and  seven  (1907)."  Ac- 
cording to  this  provision  of  the  contract  It 
had  five  years  to  run  after  it  took  effect,, 
which  brings  it  within  not  only  the  spirit, 
but  the  very  letter,  of  said  section  3418, 
which   provides   that   "no   action   shall   b» 
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broogbt  to  charge  any  person  *  •  •  up. 
on  any  agreement  that  Is  not  to  be  i)erformed 
within  one  year  from  the  making  thereof, 
nnlesa  the  agreement  upon  which  the  action 
shall  be  brought  or  some  memorandum  or 
note  thereof  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith."  This 
section  says  that  no  action  shall  be  main- 
tained without  the  contract  is  reduced  to 
writing — ^not  a  part  of  the  contract,  but  the 
contract  shall  be  reduced  to  writing  before 
the  action  can  be  maintained.  The  word 
"contract"  as  used  in  the  statute,  includes 
all  of  the  terms  and  provisions  of  the  agree- 
ment entered  Into  between  the  parties,  and 
not  a  part  of  them  only,  but  all  of  them. 
If  the  statute  had  provided,  or  if  it  was  the 
meaning  thereof,  that  only  a  part  of  the 
terms  of  the  contract  should  be  reduced  to 
writing  and  not  all  of  them,  then  the  statute 
would  be  without  force  or  meaning,  for  the 
reason  that  at  common  law  the  same  thing 
could  have  been  done;  that  is,  as  before 
stated,  at  common  law.  If  the  contract  was 
incomplete  on  its  face,  oral  evidence  was  ad- 
missible to  supply  the  omissions.  The  stat- 
ute was  not  declaratory  of  the  common  law, 
bnt  was  highly  remedial.  Intending  to  pre- 
vent fraud  and  perjury  by  changing  the 
common  law  in  that  regard  by  requiring  that 
all  of  the  terms  of  the  contract  should  be 
reduced  to  writing  before  an  action  could 
be  maintained  thereon.  And  what  has  been 
here  said  is  reinforced  and  made  clearer  by 
reverting  to  the  common  law,  which  con- 
clusively presumes  that  the  written  contract 
is  the  receptable  for  and  contains  all  the 
terms  of  the  agreement,  and  which  prevents 
the  introduction  of  parol  evidence  in  any 
manner  to  change,  add  to,  or  take  from  the 
written  contract  except  where  the  written 
contract  itself  showed  upon  its  face  that 
parts  of  It  were  omitted  therefrom.  Koons 
V.  St  Louis  Car  Co.,  203  Mo.,  loc.  cit  255,  101 
S.  W.  4»;  Standard  Fire  Proofing  Co.  v. 
St  Louis  Phre  Proofing  Co.,  177  Mo.  671,  76 
S.  W.  1008;  Ringer  v.  Holtzclaw,  112  Mo. 
523,  20  S.  W.  800.  The  Legislature,  by  this 
statute.  Intended  to  wipe  out  that  exception 
and  prevent  an  action  from  being  main- 
tained,  even  though  the  omiaslon  appeared 
on  the  face  of  the  contract  That  was  its 
very  object  and  purpose,  and  none  other. 
If  what  I  have  stated  is  correct  then  it 
necessarily  follows  that  the  contract  price 
and  the  consideration  of  the  contract  must 
be  stated  in  the  written  contract  along  with 
all  the  other  terms  thereof,  and  It  cannot 
be  shown  by  parol  evidence. 

I  am  fully  aware  and  not  unmindful  of 
the  fact  that  some  of  the  cases  cited  by  the 
learned  connael  for  appellant  hold  that,  un- 
der the  statute  of  frauds,  it  was  not  neces- 
sary that  the  consideration  of  the  agreement 
should  be  stated  in  writing;  nor  am  I  un 
mindful  that  some  of  the  opinions  so  holding 
were  written  by  some  of  the  greatest  Jurists 
lod  brightest  minda  that  ever  adorned  this 


bench.  Among  those  cases  are  the  following: 
Bean  v.  Valle,  2  Mo.  126,  written  by  Chief 
Justice  McGurk.  Hals'a  v.  Halsa,  8  Mo.  303, 
written  by  Judge  Scott.  Ivory  v.  Murphy, 
36  Mo.  534,  written  by  Wagner,  Judge.  The 
same  ruling  was  had  in  the  case  of  O'Neil 
V.  Grain,  67  Mo.  250,  written  by  Judge  Nor- 
ton, and  to  the  same  efl^ect  Ellis  v.  Bray,  79 
Mo.  227,  written  by  Judge  Ray.  In  the 
O'Neil-Crain  Case  was  a  suit  for  damages 
for  a  breach  of  the  following  contract: 
"Brookfleld,  September  10th,  1874.  WUUam 
O'Neil,  you  will  please  get  us  360  hogs  in- 
stead of  250,  if  you  can.  so  as  to  make  three 
car  loads  at  your  place.  Be  careful  about 
the  weights.  [Signed]  I.  L  Grain  Bro.  ft 
Co."  It  was  contended  by  the  defendants 
that  the  contract  was  void  because  It  came 
within  the  provisions  of  the  statute  of 
frauds.  In  discussing  that  question,  Norton, 
J.,  said:  "It  is  also  argued  that  the  written 
memorandum  of  the  contract  offered  in  evi- 
dence was  not  sufficient  to  take  the  case 
from  the  operation  of  the  statute  of  frauds, 
and  that  parol  evidence  could  not  be  received 
to  supply  any  of  its  terms.  Parol  evidence 
Is  clearly  Inadmissible  to  contradict  alter, 
or  vary  a  written  contract  but  when  a  writ- 
ten memorandum  of  a  contract  does  not  pur- 
port to  be  a  complete  expression  of  the  en- 
tire contract  or  a  part  of  It  only  is  reduced 
to  writing,  the  matter  thus  omitted  may  be 
supplied  by  parol  evidence.  Rollins  t.  Clay- 
brook,  22  Mo.  407;  Moss  v.  Green,  41  Mo. 
388;  Brlggs  v.  Munchon,  56  Mo.  467;  1  Green, 
Ev.  I  284a.  The  memorandum  Is  silent  as  to 
the  price  to  be  paid,  and  does  not  purport  to 
express  the  entire  contract  and  the  evidence 
olTered  to  explain  It  in  this  particular,  being 
In  no  wise  contradictory  of  the  writing,  was, 
under  the  authorities  cited,  properly  admit- 
ted." Notwithstanding  the  great  ability  and 
learning  of  all  of  these  distinguished  Jurists, 
I  respectfully  submit  that  they,  and  each  of 
them,  either  overlooked  the  provision  of  the 
statute  before  quoted,  and  the  evils  that  ex- 
isted at  common  law,  which  the  statute  was 
intended  to  remedy,  and  applied  the  com- 
mon-law rule  Instead  of  the  statute;  or.  If 
the  statute  was  considered  In  those  cases, 
then  they  so  interpreted  It  as  to  make  It 
declaratory  of  the  common  law  in  Its  fullest 
sense  without  changing  a  word,  dotting  an 
"1,"  or  crossing  a  "t,"  and  thereby  left  exist- 
ing In  full  force  the  very  evils  the  statutes 
intended  to  abolish.  The  foregoing  cases 
have  been  many  times  overruled  by  the  later 
adjudications  of  this  court — some  of  them  in 
express  terms  and  all  of  them  by  necessary 
implication.  Among  those  so  overruling 
them  are  the  following:  The  case  of  Ringer 
.V.  Holtzclaw,  supra,  was  a  suit  to  enforce 
specific  performance  of  an  alleged  contract 
for  the  sale  and  purchase  of  lots  7,  8,  0,  and 
10,  in  block  184,  in  the  town  of  Marcellne, 
Mo.  Plaintiff  alleged  that  the  defendant  bad 
paid  f25  on  the  trade  and  owed  $975,  and 
that  a  memorandum  of  the  agreement  was 
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reduced  to  writing  and  signed  by  defendant 
Tbe  defense  was  a  geqeral  denial,  statute  of 
frauds,  and  a  verbal  contract,  where  defend- 
ant averred  he  had  an  option  on  said  lots 
to  be  taken  or  declined  on  April  2,  1888; 
that.  If  he  accepted  them,  plaintiff  was  to 
furnish  a  satisfactory  abstract  and  deliver 
a  good  and  sufficient  warranty  deed,  convey- 
ing a  perfect  title  thereto:  that  plaintiff  did 
not  furnish  a  perfect  abstract,  and  refused 
to  make  the  deed.  On  the  trial  the  follow- 
ing memorandum  of  the  contract  was  read 
In  evidence:  "Marceline,  Mo.  March  16tb, 
1888.  It  Is  agreed  by  and  between  E.  M. 
Randolph,  R.  M.  Ringer,  and  T.  A.  Smedley 
that  each  of  them  have  the  liberty  to  sell 
lots  7,  8,  9  and  10,  block  184,  and  whichever 
sells  to  have  all  the  commission,  and  each 
party  has  the  privilege  to  sell  each  lot  at 
$250.00,  which  shall  satisfy  Mr.  Ringer  in 
full  for  said  lots,  and  if  sale  is  not  made 
within  sixteen  days  from  this-  date,  Mr. 
Holtzclaw  to  pay  to  Mr.  Ringer  the  original 
price  agreed  upon  between  them.  T.  A. 
Smedley.  B.  M.  Randolph.  R.  M.  Ringer. 
R.  Holtzclaw."  The  defendant  never  took 
possession  of  the  lots.  Plaintiff  never  offered 
defendant  a  deed  to  the  lots,  and  testified 
that  the  agreement  with  defendant  was  ver- 
bal, and  by  it  be  was  to  assign  defendant 
four  several  contracts  for  said  lots.  In  dis- 
cussing this  question,  Gantt,  P.  J.,  said: 
"The  circuit  court  committed  no  error  in  re- 
fusing the  specific  performance.  The  case 
comes  within  the  letter  and  spirit  of  the 
statute  of  frauds.  The  memorandum  is 
wholly  insufficient  as  evidence  of  a  contract 
It  does  not  purport  to  be  a  memorandum  of 
a  contract  It  merely  refers  in  a  vague  and 
indistinct  way  to  an  agreement  made  about 
a  price  at  another  time.  Whether  that  other 
agreement  would  be  good  must  depend  on 
whether  it  met  the  requirements  of  the 
law.  When  it  appeared  to  be  entirely  ver- 
bal, of  course,  it  had  no  effect  in  law.  All 
the  anthorities  are  agreed  that  the  memoran- 
dum must  state  the  contract  with  reasonable 
certainty,  so  that  its  essential  terms  can 
be  ascertained  from  the  writing  Itself  with- 
out a  resort  to  parol  evidence.  Browne  on 
Statute  of  Frauds,  |  384;  Benjamkn  on 
Sales  (Bennett's  Ed.)  §8  24»,  250;  Smith  v. 
Shell,  82  Mo.  215,  52  Am.  Rep.  365;  North 
&  Co.  V.  Mendel,  73  Ga.  400,  54  Am.  Rep. 
879:  Fry  v.  Piatt  32  Kan.  62,  3  Pac.  781; 
Williams  V.  Robinson,  73  Me.  186,  40  Am. 
Rop.  352;  Lee  v.  Hills,  66  Ind.  474;  Banks 
V.  Mfg.  Co.  (C.  C.)  20  Fed.  667;  Williams  v. 
Morris,  95  TJ.  S.  444,  24  L.  Ed.  360;  Grafton 
V.  Cummlngs,  99  XJ.  S.  100,  25  L.  Ed.  366. 

Tbe  api>ellant  invokes  the  doctrine  that 
where  a  contract  upon  Its  face  is  Incomplete, 
resort  may  be  had  to  parol  evidence  to  sup- 
ply the  omitted  stipulations.  But  to  admit 
the  application  of  that  doctrine  in  this  case, 
we  must  go  to  the  extent  of  permitting  plain- 
tiff to  establish  not  a  part  but  the  whole 


contract  by  parol,  and  thus  deny  the  author- 
ity of  the  statute,  and,  in  effect  permit 
parties  to  agree  that  the  statute  of  frauds 
shall  not  affect  their  contracts,  and  then 
invoke  the  aid  of  the  courts  of  the  state  to 
enforce  agreements  made  in  defiance  of  its 
laws.  The  rule  relied  upon  by  appellant  has 
long  existed  at  common  law  in  cases  un- 
affected by  tbe  statute  of  frauds.  At  com- 
mon law  contemporaneous  parol  evidence 
was  not  permitted  to  change  the  written 
contract  because  the  law  conclusively  pre- 
sumed that  prior  negotiations  and  agree- 
ments were  merged  in  the  writing,  and  that 
it  contained  the  entire  agreement  By  the 
statute  of  frauds,  on  the  contrary,  the  parol 
evidence  is  rejected  because  it  is  the  policy 
of  the  law  to  regard  it  as  untrustworthy.  At 
common  law,  if  the  contract  was  Incomplete 
on  its  face,  oral  evidence  was  admissible  to 
supply  the  defects,  because  the  oral  con- 
tract was  good  without  the  writing,  and,  the 
presumption  that  all  tbe  agreement  was  in 
the  writing  being  negatived  on  its  face,  no 
principle  of  law  was  violated  in  admitting 
the  parol  evidence.  But  under  the  statute 
of  frauds.  If  the  subject-matter  of  the  con- 
tract Is  within  the  statute,  and  the  contract 
or  memorandum  is  deficient  In  some  one  or 
more  of  those  essentials  required  by  the 
statute,  parol  evidence  cannot  be  received  to 
supply  tbe  defects,  for  this  were  to  do  the 
very  thing  prohibited  by  the  statute.  This 
must  be  obvious  upon  the  slightest  reflection. 
This  distinction  was  made  by  Lowrle.  C. 
J.,  in  Musselman  v.  Stoner,  31  Pa.  265  (Glass 
V.  Hllbert  102  Mass.  24,  3  Am.  Rep.  418; 
Moulding  V.  Prussing,  70  111.  161;  Osborn  v. 
Phelps,  19  Conn.  63,  48  Am.  Dec.  133;  1 
Story  on  Equity  Jurisprudence,  t  770a;  1 
Greenleaf  on  Evidence  [14th  Ed.]  (  86),  but 
was  overlooked  in  O'Xeil  v.  (Jrain,  67  Mo. 
250,  and  Lash  v.  Parlin,  78  Mo.  391.  We 
freely  concur  in  the  statement  of  the  rule 
made  in  those  cases  when  applied  to  a  case 
not  falling  within  the  statute,  but,  as  to  a 
case  the  subject-matter  of  which  is  within 
the  statute,  we  think  such  a  rule  must  inev- 
itably become  subversive  of  a  plain  statute, 
and  it  is  our  province  to  uphold  and  enforce 
the  statutes,  not  to  nullify  them.  Nor  have 
we  any  inclination  to  add  another  exception 
to  the  statute,  since,  as  said  by  Jackson.  C. 
J.,  in  Smith  V.  Jones,  66  Ga.  338,  42  Am. 
Rep.  72:  "The  flood  gates  are  oiien  wide  as 
to  the  competency  of  witnesses,  and  the  only 
breakwater  left  is  the  requisition  to  put 
this  class  of  contracts  and  others  of  similar 
character  in  writing."  Accordingly,  we  hold 
that  parol  evidence  was  not  admissible  to 
supplement  the  memorandum  offered  In  this 
case  because  the  law  demanded  tbe  contract 
should  be  in  writing,  and  the  trial  court  rul- 
ed correctly  in  so  holding.  The  memorandum 
does  not  support  plalutitTs  evidence.  If 
there  was  such  an  agreement  as  plalntllTs 
evidence  would  prove,  then  the  memorandum 
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was  ntterlf  deficient  In  not  stating  it,  and, 
of  course,  he  cannot  recover  because  the 
statute  required  a  memorandum  of  that 
contract,  not  a  memorandum  from  which 
all  Its  essentials  were  omitted.  Hllliard  on 
Sales,  p.  232;  Smith  t.  Shell,  82  Me.  215, 
52  Am.  Rep.  363. 

In  the  case  of  Boyd  v.  Paul,  125  Mo.  13,  14, 
28  S.  W.  172,  Sherwood,  J.,  used  this  lan- 
guage: "In  the  first  place.  It  is  one  of  the 
fundamentals  of  the  law  of  evidence  that  all 
precedent  as  well  as  all  contemporaneous  ne- 
gotiations In  relation  to  a  contract  after- 
wards reduced  to  writing  are,  in  the  absence 
of  accident,  etc.,  conclusively  presumed  to 
have  been  swallowed  up  by,  and  entlrdy 
merged  and  expressed  in,  the  written  instru- 
ment, which  thenceforth  becomes  the  sole 
expression  of  the  will  and  agreement  of  the 
contracting  parties.  This  rule  has  been  un- 
varyingly observed  and  announced  by  this 
court  from  its  earliest  to  its  more  recent  de- 
cisions. State  ex  rel.  v.  Hosbaw,  93  Mo. 
358,  11  S.  W.  759,  apd  cases  cited;  Tracy 
V.  Iron  Works  Co.,  104  Mo.  193,  16  S.  W.  203, 
and  cases  cited ;  Jones  v.  Shepley,  90  Mo. 
SOT.  2  S.  Wl  400,  and  cases  cited.  In  the 
second  place,  that  portion  of  the  contract 
which  was  dehors  the  written  assignment  of 
the  lease  rested  In  parol,  and  could  not  be 
iDtroduced  in  evidence  without  acting  in 
plain  contravention  of  the  statute  of  frauds. 
Where  your  memorandum  under  the  statute 
Is  scant  in  measure,  you  cannot  piece  it  out 
by  verbal  additions.  This  subject  has  been 
so  recently  and  satisfactorily  discussed  in 
Ringer  v.  Holtzclaw,  112  Mo.  519,  20  S.  W. 
800.  per  Gantt,  P.  J.,  and  the  heresy  of  the 
contrary  view  as  contained  In  O'Xell  t. 
Crain,  67  Mo.  250,  so  well  combated,  both  on 
reason  and  authority,  that  it  is  unnecessary 
to  do  more  than  to  refer  in  terms  of  approv- 
al to  Ringer's  Case." 

In  the  case  of  Kelly  v.  Thuey,  143  Mo.  435, 
43*5.  45  S.  W.  303,  Sherwood,  J.,  said:  "  'Sec. 
148.  II.  The  Price.  In  all  contracts  of  sale, 
assignment,  and  the  like  the  price  la,  of 
course,  a  material  term.  It  must  either  be 
fixed  by  tbe  agreement  Itself  or  means  must 
be  therein  provided  for  ascertaining  It  with 
certainty.  In  tbe  absence  of  such  provision, 
either  stating  it  or  furnishing  a  mode  for 
fixing  it,  the  agreement  would  be  plainly 
incomplete,  and  could  not  be  enforced;  and, 
if  the  contract  Is  written,  this  term  must  ap- 
pear in  tbe  memorandum  or  written  instru- 
ment.' Pomeroy's  Spec.  Perf.  (2d  Ed.)  {  148. 
See,  also,  Grafton  v.  Cummings,  99  U.  S.  100, 
106,  2S  L.  Ed.  366;  8  Am.  &  Eng.  Ency.  of 
Law,  726;  Browne,  Stat  Frauds  (5th  Ed.) 
I  376;  1  Warvelle  on  Vendors,  p.  105,  S  10 ; 
Fry,  Spec  Perf.  {  335;  Waterman,  Spec. 
Perf.  I  146;  1  Reed,  Stat  Frauds,  S  417; 
VniUams  V.  Morris,  ^  U.  S.  444,  455,  24 
L.  Ed.  360.  In  this  case  tbe  contract  nei- 
ther states  tbe  price  nor  furnishes  the  means 
or  data  whereby  that  price  can  be  computed 
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or  ascertained,  and  is  therefore  an  invalid 
contract  and  wholly  Incapable  of  enforce- 
ment. The  memorandum  being  repaired  to 
be  complete  in  and  of  itself,  parol  evidence 
cannot  be  admitted  to  piece  out  the  incom- 
plete writing  and  make  it  a  complete  in- 
strument At  one  time  in  this  court  the  her- 
esy was  announced  that  parol  testimony 
was  admissible  for  the  purposes  indicated. 
O'Neil  V.  Crain,  67  Mo.  250.  The  last  er- 
roneous adjudication  on  this  subject  is 
found  in  Ellis  v.  Bray,  79  Mo.  227;  but  the 
contrary  and  correct  ruling  was  declared 
in  Ringer  v,  Holtzclaw,  112  Mo.  519,  20  S. 
W.  800,  and  followed  in  Boyd  v.  Paul,  125 
Mo.  9,  28  S.  W.  171.  We  hold,  therefore,  that 
there  is  no  contract  in  the  case  at  bar;  that 
is,  such  an  one  as  satisfies  tbe  requirements 
of  the  statutes  of  frauds." 

And  as  was  said  by  Marshall,  J.,  in  John- 
son V.  Fecht,  185  Mo.,  loc.  cit.  345,  83  S.  W. 
1079:  "The  written  authority  was  wholly 
insufficient  to  identify  the  40  acres  intended 
to  be  sold.  And,  although  both  the  principal 
and  agent  may  have  understood  that  it  was 
the  40  acres  of  the  principal's  farm  that  lay 
south  of  the  road,  that  fact  lies  wholly  out- 
side of  the  written  authority,  and  cannot  be 
added  to  it  by  parol.  As  was  said  by  Sher- 
wood, J.,  in  Boyd  v.  Paul,  125  Mo.,  loc.  cit 
14,  28  S.  W.  172:  'Where  your  memorandum 
under  the  statute  is  scant  in  measure,  you 
cannot  piece  it  out  by  verbal  additions."' 
To  the  same  effect  is  Koons  v.  St  Louis  Car 
Co.,  supra. 

It  will  be  observed  by  reading  the  opinions 
which  hold  that  parol  evidence  is  admissible 
to  piece  out  and  supplement  the  written  con- 
tract that  most  of  them  were  based  upon 
contracts  which  were  not  covered  by  the 
statute  of  frauds  at  all,  or  were  predicated 
upon  contracts  governed  by  the  three  first 
clauses  of  section  3419,  which  do  not  require 
the  contract  of  sale  to  be  in  writing;  that  is, 
where  he  accepts  a  part  of  the  goods  sold 
and  actually  receives  the  same,  or  where  he 
gives  something  in  earnest  to  bind  the  bar- 
gain, or  where  he  pays  part  of  the  purchase 
money.  All  such  contracts  can  be  proven 
by  parol;  but  If  no  part  of  the  goods  pur- 
chased were  accepted,  or  nothing  was  giv- 
en in  earnest  to  bind  the  bargain,  or  no  part 
of  the  purchase  price  paid,  then  by  the  last 
clause  of  the  section  no  action  can  be  main- 
tained "unless  some  note  or  memorandum  in 
writing  be  made  of  the  bargain  and  signed 
by  the  parties."  And  the  memorandum  un- 
der the  last  clause  of  this  section  must  em- 
brace all  tbe  terms  of  the  contract,  as  fully 
and  completely  as  those  governed  by  section 
3418.  In  fact,  I  do  not  understand  counsel 
for  appellant  to  contend  that  the  contract 
sued  on  compiles  with  the  provisions  of  sec- 
tion 3418,  which  requires  the  contract  to  be 
In  writing  and  signed  by  the  party  sought  to 
be  charged  therewith,   but   tljey   base   bis 
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right  of  recorery  upon  the  second  clause  of 
section  3419,  above  mentioned,  which  takes 
a  contract  for  the  sale  of  goods,  wares,  and 
merchandise  out  of  the  statute  of  frauds, 
where  something  is  given  in  earnest  to  bind 
the  bargain,  and  Illustrate  their  position  by 
propounding  substantially  the  following  ques- 
tion: Suppose  I  own  a  fine  dog  worth  $500, 
which  has  been  lost  or  stolen;  and  suppose 
1  should  state  to  John  Jones,  "If  you  will 
find  my  dog,  I  will  sell  him  to  you  for  $100"; 
and  suppose  John  Jones  should  go  forth  and 
find  the  dog,  and  then  come  and  offer  me 
the  $100  and  demand  the  dog— would  not 
that  be  a  binding  and  valid  contract?  Had 
the  ofTer  contained  the  further  provision  that 
it  should  have  been  performed  In  one  year, 
then  I  would  answer  unquestionably  in  the 
affirmative;  but  if  it  was  not  to  be  perform- 
ed in  one  year,  but  within  three  years  from 
and  after  the  date  of  the  offer,  then  I  would 
answer  with  equal  emphasis  in  the  negative. 
The  reason  is  clear  in  each  instance.  If  the 
contract  was  to  be  performed  within  one 
year,  then  It  would  clearly  fall  within  the 
second  clause  of  section  3419,  for  the  reason 
that  the  time  and  labor  expended  in  finding 
the  dog  would  be  something  given  In  earnest 
to  bind  the  bargain  within  the  meaning  of 
the  statute;  but,  if  John  Jones  bad  been 
given  three  years  In  which  to  find  the  dog, 
then  clearly  the  contract  would  have  violat- 
ed section  3418,  and  the  last  clause  of  sec- 
tion 3419. 

That  exact  question  came  before  this  court 
in  the  case  of  Self  v.  Cardell,  45  Mo.  345.  It 
was  there  held  that,  where  the  purchaser  of 
a  carding  machine  by  verbal  agreement 
bound  himself  not  to  use  any  other  carding 
machine  in  the  vicinity  of  the  one  sold  for 
a  period  of  five  years,  although  the  contract 
could  not  be  fully  performed  within  one 
year,  yet,  having  been  completely  executed 
by  the  vendor,  the  vendee  could  not  inter- 
pose the  statute  of  frauds.  The  same  ques- 
tion again  came  l>efore  this  court  in  the  case 
of  Nally  V.  Reading,  107  Mo.  350,  17  S.  W. 
978.  It  was  there  reiterated  that  the  con- 
tract fell  within  the  statute  of  frauds,  and 
overruled  so  much  of  the  Self-Cardell  Case 
which  held  that  the  full  performance  of  the 
contract  would  take  the  case  out  of  the 
statute  of  frauds.  In  that  case  there  was  an 
assignment  or  sale  of  a  lessee's  interest  in  a 
term  exceeding  one  year,  and  which,  of 
course,  could  not  be  performed  within  one 
year  from  its  mailing.  The  court  held  that 
the  contract  of  assignment  was  within  the 
statute  of  frauds,  and  was  for  that  reason 
void,  and  the  fact  that  the  defendant  tooli: 
possession  of  the  laud  and  paid  a  portion  of 
the  rent  to  the  original  lessor  did  not  take 
the  contract  out  of  the  statute  of  frauds. 
And  in  so  holding  the  court,  on  page  355  of 
107  Mo.,  page  979  of  17  8.  W.,  used  this  lan- 
guage: "And  said  contract  also  Infracts  the 


latter  section  inasmuch  as  the  contract  is  not 
to  be  performed,  and  cannot  be  performed, 
according  to  Its  terms,  within  one  year  from 
the  time  of  its  making.  These  views  are 
readily  seen  to  be  supported  by  an  examina- 
tion of  the  following  authorities:  Browne, 
Stat.  Frauds,  fi  230,  231,  272,  281;  Taylor  on 
Land.  &  Ten.  $  427;  Durand  v.  Curtis,  57  N. 
Y.  7 ;  Pierce  v.  Estate,  28  Vt  34.  And  the 
fact  that  the  defendant  took  possession  un- 
der the  verbal  contract,  and  made  one  pay- 
ment, cuts  no  figure  in  the  case.  Whatever 
may  be  the  rule  in  equity  as  to  the  doctrine 
of  part  performance,  the  rule  has  no  place  in 
an  action  at  law,  as  In  the  present  instance. 
3  Pass,  on  Cont.  (7th  Ed.)  60;  Sharp  v.  Rhiel, 
55  Mo.  97.  It  la  unnecessary  to  review  the 
authorities  in  this  state.  That  has  been  well 
done  by  Rombauer,  P.  J.,  in  Johnson  v.  Read- 
ing, 36  Mo.  App.  306.  If  there  are  any  aa- 
tborities  In  conflict  with  the  views  here  an- 
nounced, we  overrule  them." 

It  should  also  be  borne  in  mind  that  the 
contract  in  suit  was  "for  the  sale  of  goods, 
wares,  and  merchandise  for  the  price  of 
thirty  dollars  or  upwards,"  and  that  no  part 
of  the  same  was  delivered  to  or  accepted  by 
the  appellant,  nor  was  any  earnest  money 
paid  or  other  valuable  things  given  to  bind 
the  bargain,  nor  was  any  of  the  purchase 
price  paid  by  him,  and  that  the  agreement 
was  not  to  be  performed  within  one  year 
from  the  making  thereof.  These  two  ele- 
ments of  the  contract  bring  it  within  the 
letter  and  spirit  of  said  section  3418  and  the 
last  clauses  of  section  3419;  neither  of  which 
permits  parol  evidence  to  alter  or  change, 
add  to,  or  take  from  the  contracts  which  are 
embraced  within  their  provisions.  Under 
those  facts,  all  the  authorities,  however 
much  they  may  disagree  where  the  question 
of  performance  la  Involved,  agree  in  holding 
the  contract  void,  because  it  violates  the 
statute  of  frauds.  Standard  Fire  Proofing 
Co.  V.  St.  Louis  Fire  Proofing  Co.,  supra; 
State  V.  Cunningham,  154  Mo.,  loc.  dt  172, 
55  S.  W.  282;  Eoons  v.  St  Louis  Car  Co.,  su- 
pra. Most  of  the  confusion  of  the  courts  is 
attributable  to  their  failure  to  observe  the 
distinctions  before  mentioned;  that  is,  all 
contracts  embraced  in  section  3418,  and  all 
of  them  governed  by  the  last  clause  of  sec- 
tion 3419  must  be  In  writing,  while  all  of 
those  embraced  in  the  first  three  clauses  of 
section  3419  may  or  may  not  be  in  writing. 
If,  however,  they  are  reduced  to  writing,  and 
the  writing  is  complete  on  its  face,  then  pa- 
rol evidence  is  not  admissible  to  alter  or  add 
to  it;  l}ut,  if  the  writing  is  Incomplete,  and 
it  shows  upon  its  face  that  all  the  terms  of 
the  contract  are  not  embraced  In  the  writ- 
ing, then  parol  evidence  is  admissible  to 
piece  out  the  omitted  pavts.  Browning  y. 
Walbrun,  45  Mo.,  loc.  dt.  478;  Standard  Fire 
Proofing  Co.  v.  St  Louis  Fire  Proofing  Co., 
177  Mo.  571,  76  S.  W.  1008;    State  y.  Cun- 
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nini^bam,  154  Mo.  172,  55  S.  W.  282 ;  Koons 
T.  St  Louis  Car  Co.,  203  Mo.  255,  101  S.  W. 
49;  Ringer  ▼.  Holtzclaw,  112  Mo.  523,  20  S. 
W.  800;  Boyd  v.  Paul,  125  Mo.  14,  28  S.  W. 
171 ;  Warren  t.  Mayer  Mfg.  Co.,  161  Mo.  112, 
61  S.  W.  644.  There  are  numerous  other 
cases  In  this  state  announcing  the  same  rule, 
and  It  Is  supported  by  the  great  weight  of 
authority,  both  In  this  country  and  In  Eng- 
land. 

The  rule  is  well  stated  In  the  case  of 
Standard  Fire  Proofing  Co.  t.  St  Louis  Fire 
Proofing  Co.,  177  Mo.,  loc.  clt  571,  76  S.  W. 
1010,  by  Gantt,  P.  J.,  In  the  following  lan- 
guage: "At  common  law  parol  evidence  of 
prior  and  contemporaneous  agreements  was 
not  permitted  to  change  the  written  con- 
tract, because  the  law  conclusively  presumed 
that  all  prior  and  contemporaneous  negotia- 
tions were  merged  In  the  writing,  and  that  it 
contained  the  entire  agreement.  An  excep- 
tion to  this  rule  was  that,  if  the  contract  was 
incompetent  on  its  face,  oral  testimony  was 
admissible  to  supply  the  defects,  and,  the 
presumption  that  all  the  agreement  was  In 
the  writing  being  negatived  on  its  face,  no 
principle  of  law  was  violated  In  admitting 
the  parol  evidence.  But  under  the  statute 
of  frauds,  if  the  subject-matter  of  the  con- 
tract is  within  the  statute  and  the  contract 
or  memorandum  is  deficient  in  some  one  or 
more  of  the  essentials  required  by  the  stat- 
ute, parol  evidence  cannot  be  received  to 
supply  the  defects,  for  this  were  to  do  the 
very  thing  prohibited  by  the  statute.  Ringer 
V.  Holtzclaw,  112  Mo.,  loc.  clt  523,  20  S.  W. 
800:  Boyd  v.  Paul,  125  Mo.  9,  28  S.  W.  IH; 
Warren  v.  Mayer  Mfg.  Co.,  161  Mo.  112,  61 
S.  W.  644.  In  this  case  the  written  contract 
was  complete  on  its  face,  and  it  was  clear- 
ly not  allowable  to  permit  defendant  to  con- 
tradict its  plain  terms  by  proof  of  a  parol 
aereement  made  prior  to  its  execution.  Nei- 
ther does  part  performance  In  any  manner 
affect  the  contract" 

An  insi>ection  of  the  cases  cited  there- 
in will  «bow  that  most  of  them  are  bas- 
ed upon  contracts  which  were  reduced  to 
writing,  but  which  were  not  required  to 
be  by  the  statute  of  frauds;  and  they  prop- 
erly bold  that,  where  the  contract  shows 
upon  its  face  that  there  are  parts  of  the  con- 
tract omitted  from  the  writing,  th^n  oral 
evidence  was  admissible  to  prove  the  omit- 
ted parts,  and  the  remainder  of  those  cases 
have  been  overruled. 

The  contract,  therefore,  being  void  upon 
its  face,  I  am  of  the  opinion  that  the  Judg- 
ment should  be  affirmed. 

GANTT,  C.  X,  and  BURGESS,  VALLIANT, 
and  FOX,  JJ.,  concur.  LAMM  and  GRAVES, 
JJ.,  dissent 


GLASCOCK  et  al.  v.  GLASCOCK  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  9,  1909.) 

1.  Husband  and  Wife  (J  48*)— Comvetancb 
BY  Wife  to  Husband. 

A  wife  may  convey  her  land  directly  to 
her  husband,  without  the  intervention  of  a  third 
person. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ii  242,  243 ;   Dec.  Dig.  {  48.»] 

2.  DowEB  (S  12*)— Pbopebtt  Sdbjeot. 

A  wife  having  by  deed  vested  title  to 
her  land  in  her  husband,  it  is  immaterial  wheth- 
er her  joinder  with  him  in  a  sulwequent  deed 
thereof  was  under  duress ;  the  grantee  having 
at  the  same  time  deeded  it  back  to  the  liasbant^ 
so  that  it  was  subject  to  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Dee. 
Dig..  J  12.*] 

3.  BiLU   AND   Notes   (f   493*)— Consideba- 

WON— EVinENCE. 

The  presumption,  under  Rev.  St  1809,  i| 
457,  894  (Ann.  St.  1906,  pp.  516,  830),  that 
defendant  had  furnished  the  consideration  of  the 
note  of  plaintiff  and  her  husband  to  defendant 
cannot  be  overcome  by  plaintiff's  testimony 
merely  that  she  did  not  know  anything  about  it. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  16C1 ;    Dec.  Dig.  {  493.*] 

4.  Appeal  and  Ekbob  (§  1009*)— Review  of 
Findings  in  Cuanceby  Cases. 

The  Supreme  Court  may  review  the  find- 
ings of  fact  of  the  circuit  court  in  chancery 
cases,  though  it  Is  inclined  to  defer  to  it. 

[HM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3070-3074;  Dec.  Dig.  f 
1009.*] 

5.  Deeds  (S  211*)— Duress  in  PBOcubement— 
Evidence. 

Evidence,  in  an  action  to  cancel  a  deed 
of  trust  and  note  secured  for  duress  in  pn^ 
curement,  held  insufficient  to  show  duress. 

[E;d.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  i  646;  Dec.  Dig.  {  211.*] 

6.  Doweb  (I  46*)— Right  rp  Doweb. 

Where  plaintiff  and  her  husband  gave  a 
valid  deed  of  trust  on  land,  she  is  not  entitled 
to  a  decree  for  dower  la  It,  as  against  defend- 
ant, who  bought  at  the  foreclosure,  though  he 
agreed  to  buy  for  her;  her  right  being  only  to 
redeem. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  81  92,  145,  1.j3  ;  Dec.  Dig.  $  4(!.*J 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; J.  L.  Fort,  Judge. 

Suit  by  Gillie  Glascock  and  another  against 
Melvin  Glascock  and  another.  Decree  for 
plaintiffs.  Defendants  appeal.  Reversed, 
with  directions  to  dismiss. 

Wammack  &  Welborn,  for  appellants.  Kea- 
ton  &  Keaton,  for  respondents. 

GANTT,  P.  J.  This  is  a  suit  in  equity,  by 
the  widow  and  minor  son  of  Dr.  L.  O.  Glas- 
cock, deceased,  against  Melvin  Glascock  and 
G.  M.  Glascock,  his  brothers,  to  have  certain 
deeds  and  conveyances  executed  by  her  de- 
ceased husband  and  herself  declared  fraud- 
ulent and  void,  on  account  of  the  alleged 
fraudulent  acts  of  the  defendants,  and  on  ac- 
count of  duress  by  threats,  and  to  divest  the 
title  out  of  the  defendant  Melvin  Glascock 
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ta  and  to  certain  real  estate,  and  vest  the 
same  In  plaintiffs.  Tlie  petition  alleges  that 
Bald  L.  O.  Glascock  and  plaintiff  Qillie  were 
at  the  time  of  his  death  husband  and  wife, 
and  the  plaintiff  Emmet  their  only  son,  and 
that  at  that  time  Dr.  Glascock  and  the  plain- 
tiff GllUe  were  the  owners  in  fee  of  all  of 
lots  Nos.  1,  4,  and  6,  and  outlot  S  in  block 
26,  and  of  lot  No.  10  In  block  2  of  Deal  & 
Boughton's  addition  to  the  city  of  Dexter, 
and  lot  No.  1  of  the  N.  W.  %  of  section  4, 
and  all  of  the  land  west  of  Bess  slough  in  the 
northwest  corner  of  section  3,  all  in  town- 
ship 24,  range  11,  and  all  in  Stoddard  county, 
Mo.;  that  the  plaintiff  Gillie  Glascock  was 
the  owner  In  her  own  right  of  all  of  lots  1,  4, 
and  6  in  block  26,  in  the  city  of  Dexter,  and 
that  plaintiff  earned  money  by  her  separate 
labor,  and  from  time  to  time  furnished  her 
said  husband  sums  of  money ;  that  the  said 
h.  O.  Glascock  was  a  practicing  physician, 
and  earned  good  money,  and  that  their  Joint 
means  purchased  their  property;  that  the 
above  real  estate  of  the  plaintiffs,  and  the 
property  purchased  by  the  said  L.  O.  Glas- 
cock by  and  with  the  means  aforesaid,  was 
of  the  ralue  of  ^,500,  and  that  the  same 
was  fully  paid  for,  and  free  of  all  incum- 
brances; that  about  and  prior  to  1895,  Dr. 
Glascock  began  to  lose  his  mind,  and  was 
finally  adjudged  insane  and  incapable  of 
transacting  business,  and  confined  in  the  in- 
sane asylum  at  Fulton  on  the  17th  of  No- 
vember, 1901,  where  he  died  on  June  17,  1903. 
It  is  further  alleged  that  when  Dr.  Glascock 
began  to  lose  his  mind,  he  became  dangerous 
.  and  threatening  towards  the  plaintiff  Gillie, 
and  he  seemed  to  be  seized  with  an  unnatural 
design  to  strip  the  plaintiffs  of  their  prop- 
erty, and  bestow  it  upon  the  brother  Melvin 
Glascock,  and  when  bis  wife  remonstrated 
with  him,  he  said  to  her,  "You  will  sign  all 
papers  I  want  you  to,  or  I  will  kill  you."  It 
is  then  alleged  that  Dr.  Glascock  colluded 
with  the  defendant  Melvin  to  enable  the  lat- 
ter to  obtain  deeds  of  conveyance  of  all  the 
property  of  the  plaintiff  Gillie  and  the  doctor. 
The  petition  then  alleges  specifically  that,  In 
pursuance  of  the  said  collusion  and  design, 
on  November  27,  1895,  Melvin  Glascock  came 
from  Tennessee  to  Missouri,  and  soon  after 
a  conference  with  Dr.  Glascock,  Dr.  Glascock 
executed  a  warranty  deed  conveying  lot  10 
in  block  2,  Deal  &  Boughton's  addition  to  the 
city  of  Dexter,  to  the  defendant  Melvin  for 
the  alleged  consideration  of  $300,  and  rep- 
resented the  same  to  be  a  mortgage  to  secure 
a  certain  sum  of  money ;  that  plaintiff  Gillie 
refused  to  sign  and  execute  the  same,  and 
thereupon  the  doctor  declared  and  threatened  1 
that  if  she  did  not  sign  and  execute  the  ! 
same,  he  would  kill  her ;  that  under  fear  of 
this  threat  she  executed  the  said  deed,  which  ' 
she  afterwards  learned  was  a  warranty  deed,  ' 
for  which  she  received  no  consideration,  and 
that  the  same  was  procured  by  duress  for  the  ; 
purpose  of  investing  the  title  in  Melvin.  It ' 
is  then  alleged  that  on  November  27,  1895,  i 


by  like  fraudulent  representations,  and  by 
like  means  and  the  same  threats,  and  with- 
out consideration,  another  warranty  deed 
was  procured  from  Dr.  Glascock  and  plaintiff 
GlUle  to  Melvin,  conveying  lot  No.  1  of  the 
N.  W.  ^  of  section  4,  township  24,  range  11, 
for  the  pretended  consideration  of  $500; 
that  on  July  8,  1897,  by  the  same  means  of 
duress,  a  warranty  deed  was  obtained  from 
the  plaintiff  Gillie  directly  to  her  husband. 
Dr.  Jj.  O.  Glascock,  for  the  pretended  con- 
sideration of  $1,  which  was  never  paid,  pur- 
porting to  convey  all  of  lots  Nos.  1,  4,  and 
6  in  block  26,  in  the  city  of  Dexter.  For 
practically  the  same  causes  the  following 
other  conveyances  were  assailed  In  the  bill: 
A  deed  of  trust  from  plaintiff  Gillie  and  L.  O. 
Glascock  to  Melvin  Glascock,  dated  Novem- 
ber 8,  1S97,  conveying  lots  1,  4,  and  6,  and 
outlot  3  in  Dexter,  and  purporting  to  t>e  giv- 
en to  secure  a  note  of  $725,  due  two  years 
after  date,  a  warranty  deed  from  plaintiff 
Gillie  and  her  husband  to  defendant  G.  M. 
Glascock  of  date  December  10,  1900,  and  a 
deed  of  the  same  date  from  G.  M.  Glascock 
to  L.  O.  Glascock  to  lots  1,  4,  and  6,  and  out- 
lot 3  in  block  20  in  Dexter.  It  is  then  al- 
leged that  at  the  time  of  Dr.  Glascock's  death 
the  premises,  including  all  west  of  Bess 
slough  in  the  northwest  comer  of  lot  2  of 
the  N.  W;  M  of  section  S,  township  24,  range 
11,  and  known  as  "mill  property,"  was  in- 
cambered  by  a  deed  of  trust  of  $125,  and, 
plaintiff  Gillie  desiring  that  the  same  should 
be  sold,  the  defendant  Melvin  agreed  to  have 
it  advertised  and  sold  under  the  deed  of 
trust,  and  to  buy  it  in  for  her,  but,  instead 
of  so  doing,  Melvin  bought  in  the  property  In 
his  own  name  for  $25,  and  afterwards  sold 
the  same  for  $200,  and  never  accounted  for 
the  overplus,  and  appropriated  to  his  own 
use  the  rents  of  the  property  after  June  8. 
1902.  It  is  then  alleged  that  Doctor  Glas- 
cock's office,  situated  on  lot  1  in  Dexter,  was 
insured,  and  the  premiums  on  this  Insurance 
were  paid  out  of  plaintiff  Gillie's  money,  and 
that  this  office  has  since  burned,  and  that 
the  defendant  Melvin  was  about  to  collect 
the  insurance.  There  Is  also  a  charge  that 
the  defendant  Melvin  has  collected  all  the 
rents  on  lot  1  of  the  N.  W.  %  of  section  4, 
and  has  never  accounted  for  the  same. 

The  answer  of  G.  M.  Glascock  was  a  gen- 
eral denial.  Defendant  Melvin  admitted  that 
he  obtained  the  title  to  lot  10,  block  2,  Deal 
&  Boughton's  addition  to  Dexter,  and  to  lot 
No.  1  of  the  N.  W.  M  of  section  4,  township 
24,  range  11,  by  the  deeds  set  out  in  plaintiff's 
bill,  and  that  on  November  8,  1897.  Dr.  L.  O. 
Glascock  and  plaintiff  Gillie  executed  their 
Joint  promissory  note  to  defendant  for  $725, 
and  secured  the  same  by  their  deed  of  trust 
on  lots  1,  4,  and  6,  and  outlot  3,  block  26, 
In  Dexter.  Further  answering,  defendant 
Melvin  stated  that  his  dealings  with  the  said 
L.  O.  and  Gillie  Glascock  In  and  about  the 
property  mentioned  in  the  bill  were  all  in 
the  utmost  good  faith  on  the  part  of  the  de- 
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fendant,  and  at  the  urgent  request  and  solic- 
itation of  said  L.  O.  and  Gillie  Glascock,  and 
defendant  paid  tlie  $800  mentioned  in  the 
two  deeds  of  November  27,  1895,  and  also 
tbe  $725  mentioned  in  the  said  deed  of  trust 
of  November  8,  1897,  and  that  since  the 
execution  of  the  deeds  of  November  27, 1895, 
U  O.  and  Gillie  Glascock  have  had  posses- 
sion of  and  collected  all  the  rents  on  said  lot 
down  In  Dexter,  under  an  agreement  that 
they  would  pay  the  taxes  and  keep  up  the  in- 
surance, which  they  failed  to  pay,  and  de- 
fendant was  forced  to  pay  the  same,  amount- 
ing to  $53.18,  and  there  was  the  same  agree- 
ment as  to  lot  1  of  the  N.  W.  %  of  section 
4,  township  24,  range  11,  which  they  also 
failed  to  observe,  whereby  defendant  was 
compelled  to  pay  $16.67  taxes  on  said  land. 
Defendant  also  alleged  that  he  had  been 
forced  to  pay  all  tbe  taxes  and  Insurance 
on  lota  1,  4,  and  6  and  outlot  3  in  Dexter, 
since  the  execution  of  the  deed  of  trust  of 
November  8,  1897,  in  order  to  protect  his  lien 
thereon.  In  relation  to  the  property  describ- 
ed as  that  west  of  Bess  slough  In  the  north- 
west corner  of  lot  2  of  the  N.  W.  %  of 
section  3,  township  24,  range  11,  and  known 
as  "mill  property,"  defendant  alleged  that 
plaintiff  GlUle  and  L.  O.  Glascock  executed 
a  deed  of  trust  thereon  on  December  29, 
1899,  to  secure  a  debt  of  $125  to  A.  H.  Carter 
and  J.  N.  Miller,  that  this  debt  became  due. 
and  said  L.  O.  and  Gillie  were  unable  to  pay 
the  same,  and  at  their  request  defendant  took 
an  asalgnmeut  of  the  same,  and  paid  said 
debt :  that  afterwards  Dr.  Glascock  was  sent 
to  the  asylum,  and  It  became  necessary  to 
foreclose  this  deed  of  trust  in  order  to  get 
the  title  in  a  condition  In  which  it  could  be 
handled  to  the  best  interest  of  all  concerned, 
and  accordingly  said  property  was  advertised 
according  to  the  terms  of  the  deed  of  trust, 
and  defendant  Melvln  became  the  pnrdiaser 
of  the  same  for  $75,  and  afterwards  sold  the 
same  for  $200.  And  as  showing  Us  relation 
to  the  said  mill  property  he  rendered  the  fol- 
lowing: 

Dr.      Cr. 

To  smount  sal*  of  mill 1200  00 

To  rent  collected  on  property 2*  00 

Br  note  and  deed  of  trust (130  00 

By  taxes,  cost  of  sale,  repairs U  SI 

Br  cash,  paid  f  nneral  expenses  of  Dr. 

Glascock  13180 

Br  taxes  and  insurance  on  lot  1 S3  18 

Br  taxes  on  80  acres  aforesaid 16  67 

$226  00    }406  26 

The  defendant  stated  that  be  charged  tbe 
last  two  items  to  this  mill  account  for  the 
reason  that  they  were  Justly  due  for  moneys 
paid  for  and  on  behalf  of  plalutUf  and  her 
■aid  husband,  and  he  has  no  lien  or  security 
therefor.  Defendant  Melvtn  further  states 
that  there  is  still  due  him  on  said  property 
tbe  sum  of  $180.26,  and  although  he  pur- 
chased the  said  property  in  open  competition 
with  tbe  world,  yet  upon  tbe  payment  to 
hhDB  of  the  said  sum  by  plalntlfTs  he  will 


gladly  reconvey  said  land  to  them,  or  either 
of  them. 

In  reply  the  plalntlfCs  denied  all  the  new 
matter  in  the  answer,  and  alleged  that  the 
charges  on  the  mill  property  of  $74.31,  $53.18, 
and  $16.67  are  not  proper  charges  on  said 
property,  and  were  made  for  the  purpose  of 
burdening  the  same  so  as  to  prevent  redemj)- 
tion  by  plalntlfTs.  They  further  state  that 
the  payment  of  Dr.  Glascock's  funeral  ex- 
penses by  defendant  was  wholly  voluntary. 
The  cause  was  tried  at  the  March  term,  1905, 
of  the  circuit  court  of  Stoddard  county,  and 
resulted  in  a  decree  for  the  plalntlfTs,  by 
which  the  tltie  to  lots  1,  4,  and  6  In  block  26 
in  the  city  of  Dexter,  -was  vested  in  plalntlflT 
Gillie  Glascock,  and  the  deed  of  conveyance 
made  by  her  and  her  husband.  Dr.  Glascock, 
on  the  8tb  of  July,  1897,  canceled,  on  tbe 
ground  that  said  deed  was  procured  by 
fraud  by  Dr.  L.  O.  Glascock  from  his  wife, 
and  also  canceling  the  deed  of  conveyance  to 
said  lot  made  by  L.  O.  Glascock  and  Gillie 
Glascock  to  defendant  G.  M.  Glascock  on  tbe 
10th  of  December,  1900,  and  the  deed  to  tbe 
same  lots  by  G.  M.  Glascock  to  L.  O.  Glas- 
cock on  the  same  day,  and  canceling  the  deed 
of  trust  given  on  said  lots  by  L.  O.  Glascock 
and  Gillie  Glascock  to  the  defendant  Melvln 
Glascock  on  the  8th  of  November,  1897,  on 
the  ground  that  the  said  deed  of  trust  was 
executed  under  the  duress  of  Dr.  L.  O. 
Glascock  of  which  duress  the  defendant  Mel- 
vln had  knowledge  at  the  time. 

The  court  further  found  that  the  plaintiff 
Gillie  A.  Glascock  was  entitled  to  the  in- 
surance on  the  property  which  was  located 
on  one  of  said  lots,  which  property  had  been 
destroyed  by  fire.  The  court  further  found 
that  plalntlfT  Gillie  was  entitled  to  dower 
in  outlot  3,  block  26,  in  the  city  of  Dexter, 
and  in  the  mill  property.  The  court  further 
found  that  Melvln  Glascock  bad  a  mortgage 
lien  on  outlot  8  in  block  26  in  Dexter  subject 
to  the  dower  interest  of  Gillie  Glascock 
therein.  The  court  further  found  that  the 
defendant  Melvln:  had  the  title  to  the  two 
acres  known  as  the  mill  property  subject  to 
the  dower  interest  of  Gillie  Glascock.  The 
court  then  found  that  the  defendant  Melvln 
was  the  ovnier  in  fee  of  lot  No.  10  In  block  2 
in  Deal  &  Bou'ghton's  addition  to  Dexter,  and 
also  of  lot  No.  1  of  the  N.  W.  \i  of  section 
4  in  township  24,  range  11,  in  Stoddard  coun- 
ty. The  cost  of  the  suit  was  adjudged 
against  defendants,  and  defendant  Melvln  was 
enjoined  from  foreclosing  his  deed  of  trust 
on  lots  1,  4,  and  6  of  block  26  in  the  city  of 
Dexter.  After  unsuccessful  motions  for  a 
new  trial  and  in  arrest  of  judgment,  the  de- 
fendants appealed  to  this  court.  To  maintain 
the  allegations  of  her  petition  the  plaintiff 
Mrs.  Glascock  offered  in  evidence  a  warranty 
4eed  from  herself  to  her  husband,  L.  O.  Glas- 
cock, dated  July  8,  1897,  conveying  lots 
1,  4,  and  6  In  block  28  in  the  city  of  Dexter 
for  the  alleged  consideration  of  $1,  and  a 
deed   dated   December  10,    1900,   by  L.   O. 
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Glascock  and  herself  to  6-  M.  Glascock,  con- 
veying the  same  lots  for  an  alleged  consider- 
ation of  $1.  When  offering  this  deed  plaintiff 
called  special  attention  to  the  acknowledg- 
ment of  the  deed,  which  was  In  these  words: 
"State  of  Missouri,  County  of  Stoddard — ss.: 
On  this  13th  day  of  December,  1900,  before 
me  personally  appeared  I*  O.  Glascock  and 
GllUe  A.  Glascock,  'said  she  signed  that  was 
enough,'  his  wife,  to  me  known  to  be  the  per- 
sons described  In  and  who  executed  the  fore- 
going Instrument  and  acknowledged  that  they 
executed  the  same  as  their  free  act  and  deed. 
In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal,  at  my 
office  In  Essex,  Missouri,  the  day  and  year 
first  above  written.  My  term  of  office,  as  a 
notary  public,  will  expire  October  9,  1901. 
William  T.  Arnold,  Notary  Public."  Plaintiff 
then  offered  in  evidence  a  warranty  deed  of 
the  same  date  from  G.  M.  Glascock,  a  single 
man,  to  L.  O.  Glascock,  conveying  the  same 
lots,  which  deed  was  recorded  December  13, 
1900. 

In  regard  to  the  mill  property,  Mrs.  Glas- 
cock testified  tliat  Melvln  Glascock  paid  off 
a  mortgage  on  this  property  amounting  to 
$130,  and  afterwards  wrote  from  Tennessee 
that  "when  he  came  out  here  he  would  make 
It  secure."  But  he  never  did  anything  with 
it,  but  left  it  an  open  account.  After  Dr. 
Glascock  died,  both  she  and  Melvln  wanted 
the  property  sold,  and  Melvln  advertised 
it  for  sale,  telling  her  that  he  would  buy  it 
in,  and  have  it  put  in  her  name;  that  be 
bought  it  in  his  own  name,  and  told  her 
that  whenever  they  put  up  $200  In  the  bank, 
she  could  give  up  the  keys ;  that  after  that 
she  was  advised  that  the  $200  was  in  the 
bank,  and  she  gave  up  the  keys;  that  de- 
fendant got  the  full  $200,  and  upon  being 
asked  by  her  what  he  did  with  it,  he  said 
be  paid  Insurance  with  it.  She  further  stat- 
ed that  she  did  not  go  to  Bloomfield  and  bid 
on  this  Frisco  property  because  she  believ- 
ed Melvln  would  buy  It  in  for  her.  In  re- 
lation to  the  execution  of  the  other  deeds 
she  testified,  in  substance  as  follows:  First 
As  to  the  deed  of  December  10,  1900,  from 
herself  and  husband  to  G.  M.  Glascock,  con- 
veying the  lots  1,  4,  6,  and  outlot  3  In  Dexter, 
she  stated  that  at  first  she  would  not  sign  it, 
but  the  doctor  told  her  if  she  did  not,  he 
would  kill  her,  and  from  his  actions  and 
looks  she  knew  he  would  do  so,  so  she  signed 
it  She  told  G.  M.  Glascock  what  the  doctor 
had  done  to  get  her  to  sign  the  deed.  She 
never  knew  that  there  was  a  deed  given  with 
the  consideration  of  $1,  and  she  never  got 
the  dollar.  Upon  the  morning  that  this  deed 
was  made  she,  Melvln,  O.  M.  and  Dr.  Glas- 
cock were  at  her  home  at  Pinhook,  and  went 
from  there  to  Essex,  where  she  signed  the 
deed.  At  the  time  she  signed  the  deed,  G. 
M.  and  the  doctor  were  standing  In  the  door 
of  the  notary's  office.  Melvln  was  some- 
where in  town,  but  she  did  not  know  where. 
After  the  deed  was  signed,  the  others  went  to 


Bloomfield  to  get  the  deed  recorded,  and  she 
returned  to  Pinhook.  Second.  In  regard  to 
the  deed  to  the  lots  in  Dexter,  known  as  the 
"home  place,"  from  herself  and  the  doctor, 
she  testified,  in  response  to  a  question  as  to 
why  that  deed  was  executed,  as  follows: 
"The  deed  to  the  home  place  in  Dexter  was 
in  my  name,  and  the  doctor  told  me  that.  It 
being  in  my  name,  if  we  should  both  die, 
the  place  would  go  to  all  my  folks,  and  I  said 
it  was  not  fair.  We  had  no  children  at  that 
time,  and  he  said  for  me  to  make  this  deed 
over  to  blm  in  his  name,  and  so  I  did,  and 
I  made  the  deed  over  to  him  in  order  that 
if  we  both  died  that  way,  that  It  would  not 
be  all  In  one."  Third.  As  to  the  deed  of 
trust  of  November  8, 1897,  on  this  home  plate 
for  $725,  she  testified  this  was  given  without 
any  consideration.  She  did  not  know  any- 
thing about  Melvln  having  the  deed.  They 
told  her  they  were  mortgages.  She  never 
knew  there  was  any  deed  given  except  to  G. 
M.  Glascock,  and  they  told  her  that  was  a 
mortgage.  She  signed  this  deed  through 
fear  of  Dr.  Glascock.  He  told  her,  "If  you 
do  not  sign  that  mortgage,  I  will  kill  you." 
And  she  told  his  brother  this.  "The  doctor 
looked  wild  out  of  his  eyes,  and  showed  that 
his  mind  was  not  right."  "Q.  Who  was  pres- 
ent at  the  time  the  doctor  told  you  he  would 
kill  you  if  you  did  not  sign  your  name  to 
this  deed  of  trust  on  the  home  place — ^no- 
body there  besides  you  and  he?  A.  No,  sir; 
there  wasn't.  They  would  not  let  me  know 
anything  about  their  business.  They  kept  It 
away  from  me  for  about  eight  weeks.  Q. 
When  did  you  tell  the  defendant  here  (Mel- 
vln Glascock)  that  you  had  signed  this  deed 
of  trust  under  threats  from  your  husband? 
A.  At  the  time  of  the  first  deed  I  told  him 
more  than  I  did  any  one  else.  I  told  him  all 
about  the  doctor  losing  his  mind,  and  how 
he  talked  to  me,  and  I  told  him  that  at  the 
garden  gate  that  he  told  me,  if  I  didn't  sign 
this  mortgage — he  never  told  me  it  was  a 
deed— I  told  him  that  he  said,  if  I  didn't  sign 
this,  that  he  would  kill  me — and  I  signed 
them  through  fear,  or  I  would  not  have  sign- 
ed them.  Q.  How  long  after  you  signed  the 
deed  until  you  told  Melvln  Glascock  about 
your  husband  threatening  you?  A.  I  don't 
remember  whether  or  not  it  was  before  or 
afterwards.  Q.  It  wasn't  far  from  the  time 
you  had  told  him — about  that  or  probably 
before  that — that  your  husband  wasn't  Ih  his 
right  mind?  A.  Tes,  sir;  that  I  didn't  think 
the  doctor  was  in  his  right  mind;  that  if 
he  was,  he  would  not  have  tried  to  get  ine 
to  do  anything  like  that,  and  I  don't  thick 
the  doctor  had  his  right  mind — I  know  thejre 
was  times,  even  when  he  bought  that  mi&i, 
that  he  didn't  have  bis  right  mind.  Q.  WbAt 
did  Melvln  Glascock  say  when  you  told  hlqa 
about  signing  that  deed?  A.  He  said,  'Obi, 
Gillie,  surely  not,'  and  I  says,  Teeney,  I  bel 
lieve  he  is  going  crazy — his  eyes  falrl:t 
sparkled.'  Q.  V^^hat  did  he  say?  A.  He  said 
'Surely  not* "  T 
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On  croBs-examlnation,  she  testified  to  the 
following  effect:  She  lived  with  Dr.  Glas- 
cock 88  hl8  wife  from  1866  to  the  time  he 
was  taken  away.  Melrln  Glascock  visited 
their  home  frequently,  was  always  agreeable 
In  his  condoct,  and  always  showed  a  dis- 
position to  see  her  and  the  doctor  get  along 
In  the  world.  At  the  time  the  doctor  was 
taken  away  to  the  asylum,  she  was  living 
with  him  at  Plnhook.  Melvin  Glascock  came 
over,  but  she  did  not  remember  of  sending 
for  him.  She  was  not  afraid  of  the  doctor 
at  the  time  he  was  taken  away,  so  long  as 
she  could  keep  him  In  a  good  humor,  but 
was  afraid  of  him  when  he  was  angry.  If 
she  ever  told  her  neighbors  that  she  was  not 
afraid  of  him,  and  that  there  was  no  need  of 
sending  him  away,  she  didn't  remember  it 
She  testified  that  at  this  time  (1901)  she  bad 
ail  the  confidence  In  the  world  In  Melvin 
Glascock,  and  that  she  always  thought  that 
he  would  befriend  her,  and  did  not  think 
that  he  would  take  a  penny  In  the  world 
away  from  her  under  any  circumstances. 
She  continued  to  have  this  same  regard  for 
him  until  he  took  the  Pinbook  place  away 
from  her.  The  doctor  told  her  if  she  did  not 
sien  the  mortgage  he  would  kill  her.  He 
told  her  that  when  she  signed  the  first  one. 
When  she  signed  the  deed  at  Essex,  he'  had 
already  told  her  that  If  she  did  not  sign 
these  mortgages,  he  would  kill  her.  He  told 
her  that  morning  to  get  herself  ready  to  go 
to  E^sex  to  sign  this  deed,  and  she  knew 
she  had  to  do  it.  Being  asked  if  the  doctor 
ever  told  her  more  than  once  that  If  she 
did  not  sign  the  deed,  he  would  kill  her,  she 
answered  that  he  told  her  that  If  she  did  not 
sign  the  mortgage  on  the  home  place  at 
Dexter,  he  would  kill  her.  She  further  stat- 
ed that  he  did  not  come  right  out  and  tell 
her  that  she  had  to  sign  the  deed  at  Essex 
(with  the  peculiar  acknowledgment),  but  he 
told  her  to  get  herself  ready  to  go  to  Essex 
and  sign  that  deed,  and  she  did.  The  deed 
from  herself  to  L.  O.  Glascock,  dated  July  8. 
1897.  conveying  the  lots  1,  4,  and  6  In  Dexter 
she  signed  voluntarily  because  "if  he  died. 
It  would  come  back  to  me."  That  was  "way 
back  yonder."  "Q.  The  morning  before  you 
went  to  Essex  to  sign  the  deed,  did  he  tell 
yon  that  morning  that  he  would  kill  you.  If 
yon  didn't  sign  the  deed?  A.  He  did  not 
come  right  out  and  tell  me,  but  he  told  me 
to  get  ready  to  go  to  Essex  and  sign  that 
deed,  and  I  did.  •  •  •  Q.  Now,  Mrs. 
Olascock,  you  stated  that  yon  made  a  deed 
to  L.  O.  Glascock  before  you  made  those 
other  deeds.  He  did  not  threaten  to  kill  you 
to  make  you  do  that,  did  he?  A.  No,  sir; 
that  was  away  back  yonder,  when  the  deed 
was  made.  Q.  And  you  voluntarily  made 
that  deed?  A.  Yes,  sir;  because,  if  he  died, 
it  would  have  to  come  back  to  me.  Q.  There 
were  no  threats  made  to  make  you  make 
that  deed?  A.  No,  sir."  She  testified,  fur- 
ther, that  she  never  signed  a  deed  to  the 
IH)  acres.    They  told  her  It  was  a  mortgage. 


though  she  did  not  know  that  Melvin  ever 
told  her  it  was  a  mortgage.  She  did  not 
know  whether  her  husband  went  to  Ten- 
nessee to  borrow  money  or  get  Melvin  to  buy 
the  land.  She  signed  the  deed  of  trust  for 
$725  because  she  had  to.  She  was  afraid  of 
the  doctor.  Every  paper  she  signed  was  be- 
cause she  was  afraid  not  to  sign.  Melvin 
never  told  her  he  would  kill  her,  and  never 
intimidated  her  In  any  way  to  get  her  to 
sign  It,  and  if  he  was  present  she  did  not 
know  It  She  never  wrote  him  to  let  her 
have  knoney  on  the  home  place  or  she  would 
lose  It  She  could  not  say  whether  defend- 
ant Melvin  let  the  doctor  have  money  from 
time  to  time,  because  she  never  saw  it,  or 
saw  him  get  it  She  had  no  recollection  of 
giving  a  deed  of  trust  on  the  home  place  to 
Thomas  Ulen.  The  doctor  did  not  threaten 
her  to  get  her  to  sign  the  Ulen  deed  of 
trust  She  testified  that  she  and  her  hus- 
band kept  possession  of  the  80  acres  until 
the  doctor's  death.  They  had  the  use  of  it 
after  the  doctor's  death.  Defendant  Melvin 
got  the  rents.  She  and  her  husband  also  bad 
possession  and  got  the  rents  from 'the  home 
place  in  Dexter.  Sometimes  the  doctor  paid 
the  taxes,  and  sometimes  Melvin. 

The  notary  testified  that  when  the  deed 
was  made  by  Dr.  and  Mrs.  Glascock  to  G. 
M.  Glascock,  the  doctor  and  G.  M.  were  up 
at  the  door,  or  had  just  stepped  out  He 
asked  her  if  she  understood  the  nature  of  the 
deed.  She  signed  it.  She  would  not  say 
whether  she  signed  it  as  her  own  free  act 
and  deed.  She  simply  said  she  had  signed 
it  and  that  was  sufficient.  Mr.  Langford 
testified  he  knew  Dr.  Glascock  for  10  years, 
and  worked  for  him;  never  noticed  anything 
wrong  with  him  until  about  1  year  before 
he  was  taken  to  the  asylum.  The  doctor  had 
transacted  all  bis  business  right  up  to  the 
time  he  was  sent  to  the  asylum. 

Mrs.  Slentz  testified:  Thought  the  doctor 
acted  strangely  about  8  years  before  the 
trial.  On  the  part  of  the  defendants  there 
were  eight  witnesses,  who  were  well  ac- 
quainted with  the  doctor  up  to  the  time  he 
was  sent  to  the  asylum,  and  there  was  noth- 
ing wrong  with  his  mind  up  to  about  1  year 
before  he  was  sent  away.  He  attended  to 
all  of  his  affairs. 

The  evidence  on  the  part  of  the  defendants 
tended  to  fully  sustain  the  answer  of  the  de- 
fendant Melvin  Glascock,  and  other  facts 
will  be  noted  in  the  course  of  the  opinion. 
The  case  can  only  be  disposed  of  intelligent- 
ly by  a  consideration  of  the  charges  separate- 
ly and  the  decree  of  the  court  as  to  the  sepa- 
rate tracts  of  land. 

1.  The  circuit  court  decreed  a  cancellation 
of  the  deed  executed  by  the  plaintiff  Gillie  to 
her  husband,  Dr.  Glascock,  of  lots  1,  4,  and 
6,  in  block  26,  In  Dexter,  of  date  of  July  8, 
1897,  on  the  ground  that  it  was  obtained  by 
fraud  on  the  part  of  Dr.  Glascock,  and  also 
canceled  the  two  deeds  made  to  confirm 
that  deed,  on  December  10,  1900.    This  was 


Digitized  by 


Google 


72 


117  SOUTHWESTERN  REPORTER. 


(Mo. 


the  home  place  In  Dexter.  The  ayerment  as 
jto  the  procuring  of  this  deed  of  July  8,  1897, 
Is  that  It  was  obtained  by  the  same  means 
of  duress,  for  $1,  which  was  never  paid. 
The  only  testimony  as  to  the  procurement 
of  this  deed  was  given  by  the  plaintiff.  She 
testified:  "The  deed  to  the  home  place  in 
Dexter  was  in  my  name,  and  the  doctor  told 
me  that,  It  being  in  my  name,  if  we  both 
should  die,  the  place  would  all  go  to  my 
folks,  and  I  said  it  was  not  fair.  We  had  no 
children  at  that  time,  and  he  said  for  me  to 
make  this  over  to  him  in  his  name,  alid  so 
I  did;  and  I  made  the  deed  over  to  him  in 
order  that.  If  we  both  died  that  way,  it 
would  not  all  be  in  one."  She  testified  that 
she  made  the  deed  voluntarily,  and  without 
any  duress  whatever.  There  is  no  charge 
of  fraud  in  the  obtaining  of  this  deed  by  Dr. 
Glascock,  and  plaintiff's  own  testimony  nega- 
tives the  charge  of  duress  and  every  sem- 
blance of  fraud  as  to  this  deed.  The  con- 
veyance was  regular  on  its  face,  and  there 
is  not  a  scintilla  of  evidence  that  the  defend- 
ant Melvin  Glascock  had  any  notice  of  duress 
or  fraud  In  procuring  the  same.  That  plain- 
tiff Mrs.  Glascock  was  legally  competent  to 
convey  this  realty  to  her  husband  without 
the  intervention  of  a  third  party  was  es- 
tablished by  this  court  in  banc  in  Rice, 
Stlx  &  Co.  V.  Sally,  176  Mo.  107,  75  S.  W. 
398,  and  followed  in  Grimes  v.  Reynolds, 
184  Mo.,  loc.  cit.  602,  68  S.  W.  588,  83  8.  W. 
1132,  and  184  Mo.  694,  83  S.  W.  1133;  Oday 
V.  Meadows,  194  Mo.,  loc.  cIt  614,  92  S.  W. 
637,  112  Am.  St.  Rep.  542;  Bower  v.  Daniel, 
198  Mo.,  loc.  dt.  320.  95  is.  W.  347;  Rice,  Stlx 
&  Co.  V.  Sally.  198  Mo.,  loc.  cit.  687,  96  S. 
W.  1030;  Rossier  v.  Ry.  Co.,  115  Mo.  App., 
loc.  dt.  520,  91  S.  W.  1018. 

2.  In  natural  and  logical  sequence  this 
brings  us  to  the  decree  of  the  court  also  can- 
celing the  two  deeds  of  December  10,  1900, 
whereby  Dr.  Glascock  and  plaintiff  Gillie 
conveyed  the  title  to  this  home  place,  first 
to  G.  M.  Glascock,  his  brother,  and  by  the 
latter  back  to  Dr.  Glascock.  Obviously  these 
conveyances  were  conceived  and  executed  by 
Dr.  Glascock  on  account  of  the  opinion  there- 
tofore held  by  many  members  of  the  bar, 
and  by  both  Courts  of  Appeals,  that  the  con- 
veyance of  July,  1897,  did  not  have  the  effect 
of  vesting  the  legal  title  in  Dr.  Glascock  to 
this  real  estate,  and  it  was  sought  to  cure 
this  supposed  defect  by  reconveying  the 
property  to  G.  M.  Glascock,  and  have  him 
convey  to  Dr.  Glascock.  The  circuit  court 
found  that  the  conveyance  by  Dr.  and  Mrs. 
Glascock  was  invalid,  but  does  not  state  In 
Its  decree  upon  what  ground  it  based  its 
decree.  The  ground  alleged  in  the  petition 
is  that  this  deed  was  procured  by  violent  and 
furious  threats  and  by  duress.  The  testi- 
mony of  Mrs.  Glascock  alone  sustains  this 
charge.  She  testified  In  chief  that  the  doctor 
told  her.  If  she  did  not  sign  the  deed,  he 
would  kill  her,  but  In  her  cross-examination 
she  stated:  "He  did  not  come  right  out  and 


tell  me,  but  he  told  me  to  get  myself  ready 
to  go  to  Essex,  and  sign  that  deed,  and  I 
did."  There  Is  evidence  of  the  notary  that 
when  he  propounded  the  usual  questions  as 
to  executing  the  same  voluntarily,  she  said 
she  had  signed  It,  and  that  was  sufficient. 
But  Melvin  Glascock  did  not  know  of  any 
duress,  if  such  there  was;  and,  whether 
there  was  or  not,  those  transactions.  If  in- 
valid, left  the  title  in  Dr.  Glascock  just  as  it 
was,  under  the  deed  of  July  8,  1897,  wltli 
an  Inchoate  right  of  dower  In  plaintiff  Gillie. 
In  so  far  as  the  decree  might  affect  the 
rights  of  Melvin  Glascock,  we  think  It  was 
not  supported  by  the  evidence  of  plaintiff 
herself,  independent  of  the  testimony  on 
the  part  of  the  defendants,  which  positively 
denies  all  knowledge  of  insanity  on  the  part 
of  Glascock,  and  of  any  threats  or  duress 
or  Involuntary  execution  of  the  deed. 

3.  But  even  if  we  are  wrong  in  our  con- 
struction of  the  evidence  as  to  the  deeds  of 
December  10,  1900,  It  Is  obvious  they  cannot 
affect  defendant  Melvln's  security  obtained  by 
the  deed  of  trust  of  November  8,  1897,  execut- 
ed three  years  before  the  deeds  of  December 
10, 1900.  As  already  stated,  the  deed  of  July 
8,  1897.  had  vested  the  title  to  the  home 
place,  lots  1,  4,  and  6  in  block  26  In  Dexter, 
In  Dr.  Glascock,  by  the  wholly  voluntary  act 
of  plaintiff  Gillie.  This  deed  of  trust  was 
given  to  secure  a  note  of  |725,  signed  by  both 
Dr.  and  Mrs.  Glllle  Glascock,  payable  two 
years  after  date,  and  bearing  6  per  cent  In- 
terest. The  circuit  court  found  this  deed  of 
trust  was  procured  by  duress  of  Dr.  Glascock, 
of  which  defendant  Melvin  had  knowledge  at 
the  time:  That  defendant  Melvin  loaned  Dr. 
Glascock  the  $725  at  the  date  of  the  note  and 
deed  of  trust  is  evidenced  by  the  genuine  sig- 
natures of  Dr.  and  Mrs.  Glascock,  and  the 
possession  of  the  note  and  deed  of  trust  by 
Melvin  at  the  time  of  the  trial.  By  positive 
statute  In  this  state  this  note  Imported  that 
Melvin  Glascock  had  furnished  the  considera- 
tion therein  named,  and  the  burden  was  on 
plaintiff  to  show  lack  thereof.  Rev.  St  1890, 
a  457,  894  (Ann.  St  1906,  pp.  516,  830) ;  Coun- 
ty of  Montgomery  v.  Anchley,  92  Mo.,  loc.  cIt 
129,  4  S.  W.  425;  Taylor  v.  Newman,  77  Mo. 
237.  But  Mrs.  Glascock  simply  testified  she 
did  not  know  anything  about  It.  She  could 
not  say  whether  the  doctor  got  the  money 
or  not.  But  the  matter  was  not  left  to  pre- 
sumption or  doubt  by  defendant's  testimony. 
He  testified  that  in  the  fall  of  1897  his  broth- 
er wrote  him  that  be  was  Involved,  and  de- 
sired defendant  to  come  over  to  Missouri  and 
let  him  have  some  money,  If  I  could;  and 
Mrs.  Glascock  wrote  In  the  letter  that  the 
ownership  of  the  three  lots  were  In  her  name, 
and  for  defendant  to  come  and  she  would 
give  the  mortgage ;  that  the  lots  would  be  sold 
unless  she  could  get  some  help ;  that  thereup- 
on he  came  to  Missouri,  and  the  doctor  and 
Mrs.  Glascock  summed  up  their  debts,  and  at 
first  thought  $700  would  cover  all  the  debts, 
but  found  out  that  would  not  be  enough,  and 


Digitized  by 


Google 


Ma) 


STATE  V.  NIEUHAU8. 


73 


defendant  told  them  to  matce  it  i725,  and  they 
Bald  that  would  be  ample,  and  thereupon  he 
let  them  have  the  $725,  and  took  their  note 
and  this  deed  of  trust  Moreover,  Melvln'g 
testimony  is  strongly  corroborated  by  the  fact 
that  nien  Iiad  a  mortgage  on  these  lots,  and 
tbat  was  paid  off  about  this  time,  although 
Mrs.  Glascock  also  testified  she  knew  nothing 
of  the  Ulen  mortgage.  The  testimony  of  Moz- 
ley  and  O.  M.  Glascock  and  Jeffers  sustained 
defendant  as  to  the  furnishing  of  this  money. 
Over  and  against  this  array  of  evidence  we 
bave  merely  the  general  statement  of  Mrs. 
Glascock  that  all  the  deeds  were  executed  un- 
der duress.  While  this  court  le  inclined  to 
defer  to  the  finding  of  the  circuit  court.  It 
has  never  abdicated  its  right  to  review  the 
findings  of  the  circuit  court  In  chancery 
cases.  Kinney  v.  Murray,  ITO  Mo.,  loc.  cit 
707,  71  S.  W.  197;  State  ex  rel.  v.  Jarrott, 
1S3  Mo.,  loa  cit.  219,  81  S.  W.  876.  Bearing 
In  mind  tbat  this  is  a  bill  to  cancel  a  solemn 
written  instrument  on  the  ground  of  duress, 
and  that  courts  of  equity  require  clear,  co- 
gent, and  convincing  evidence  In  such  cases, 
we  are  unable  to  concur  in  the  finding  of  the 
circuit  coart  that  this  note  and  deed  of  trust 
were  obtained  by  duress.  The  plaintiff's  evi- 
dence is  entirely  too  meager  and  unsupported 
to  Justify  such  a  decree,  whereas  that  of  de- 
fendant showed  tbat  Melvin,  not  only  furnish- 
ed the  money,  and  that  the  deed  of  trust  was 
freely  executed  by  plaintiff,  but  that  it  was 
the  result,  in  part,  of  her  own  request,  and 
was  an  act,  on  the  part  of  Melvin,  prompted 
bv  brotherly  affection,  and  the  whole  transac- 
tion consists  with  the  utmost  good  faith  and 
fair  and  liberal  dealing,  and  at  a  time  when 
plaintiff's  own  evidence  shows  the  doctor  was 
entirely  sane. 

4.  Having  reached  this  conclusion  as  to  the 
deed  of  trust,  it  must  needs  be  held  that  so 
much  of  the  decree  as  awards  plaintiff  Gil- 
Ue  the  insurance  money  arising  out  of  the  de- 
struction of  the  property  on  one  of  the  lots 
could  not  be  upheld,  even  if  there  had  been 
proof  that  a  building  had  been  destroyed  by 
flre,  which  there  Is  not  in  this  record. 

5.  The  court  decreed  dower  in  the  mill 
property  bought  by  Melvin,  the  defendant,  un- 
der foreclosure  of  the  deed  of  trust,  given  by 
Dr.  Glascock  and  plaintiff  Gillie  to  secure 
Miller  and  Carter  for  $125.  There  is  no  claim 
tbat  this  deed  of  trust  was  invalid  in  any  de- 
gree, but  plaintiff  insisted  that  Melvin  agreed 
to  buy  it  for  her.  The  decree  is  Illogical.  If 
Mrs.  Glascock  was  entitled  to  anything  under 
her  petition  as  to  this  proper^.  It  was  a 
right  to  redeem  the  whole  title  by  paying  de- 
fendant Melvin  his  outlay  in  acquiring  the 
title  at  the  trustee  sale,  but  the  court  evi- 
dently did  not  so  find,  but  simply  decreed  her 
dower  in  the  mill  property  of  two  acres.  The 
deed  of  trust  being  entirely  valid,  and  defend- 
ant bnf  Ing  bought  the  note  to  protect  Dr.  and 
Mrs.  Ghiscock,  no  doubt  can  exist  of  his  right 


to  buy  the  property  at  the  trustee  sale,  es- 
pecially as  this  was  plaintiff's  desire.  More- 
over, defendant  waived  all  questions  of  this 
kind  by  offering  to  let  her  redeem  upon  pay- 
ing his  charges  thereon,  and  this  was  all  that 
the  court  could  have  decreed.  We  think  the 
court  erred  In  decreeing  dower  in  this  land 
to  plaintiff  GllUe.  The  circuit  court  found 
for  defendant  Melvin  as  to  lot  10  in  block  2 
in  Deal  &  Boughton's  addition  to  Dexter,  and 
as  to  the  80  acres  in  lot  No.  4,  township  24, 
range  11,  in  Stoddard  county,  and  we  think 
rightly.  We  have  carefully  read  the  whole 
of  this  record,  and  bave  conceded  the  advan- 
tage which  the  circuit  court  had  In  seeing 
and  hearing  the  testimony,  but,  weighing  the 
plaintiff's  own  testimony,  it  falls  far  short  of 
tbat  cogent  and  satisfactory  evidence  which  a 
court  of  equity  requires  to  set  aside  and  can- 
cel solemn  written  Instruments  and  convey- 
ances, and  certainly  fails  to  show  any  of  the 
collusion  and  fraud  alleged  against  the  de- 
fendant Melvin  Glascock  to  strike  down  and 
destroy  his  securities  for  loans  made  by  him 
to  aid  and  assist  his  brother.  . 

The  decree  of  the  circuit  court  is  reversed, 
with  directions  to  dismiss  the  bill. 

BURGBSS  and  FOX,  JJ.,  concur. 


STATE  V.  NIEUHAUS. 

(Snpreme  Court  of  Missouri,  Division  No.  2. 

Feb.  2,  1909.    Rehearing  Denied  March, 

3,  1909.) 

1.  Assault  and  Battgrt  (S  74*)  —  Maimino 
and  disfioubino— sufficienot  or  indict- 

UENT. 

In  a  prosecution  for  violation  of  Rev.  St. 
1899.  i  1849  (Ann.  St.  1906,  p.  1279),  provid- 
ing that  if  a  person  shall  be  maimed,  disfigured, 
or  receive  great  bodily  barm,  and  his  life  be 
endangered  by  the  act,  procurement,  or  culpa- 
ble negligence  of  another  under  circumstances 
which  would  constitute  murder  or  manslaughter 
if  death  ensued,  the  person  by  whose  act,  etc., 
the  injury  is  occasioned  shall,  in  cases  not  other- 
wise provided  for,  be  punished,  etc.,  the  indict- 
ment need  not  allege  that  the  act  was  done  will- 
fully, intentionally,  with  malice,  with  a  deadly 
or  dangerous  weapon,  or  under  circumstances 
which,  had  death  ensued,  would  have  constitut- 
ed murder  or  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  S«  120,  121,  122;  Dec.  Dig. 
8  74.*] 

2.  Indictment  and  Information  (S  125*)  — 
Maiminq  and  Disfigueino— Duplicity. 

Where  an  offense  charged  may  be  commit- 
ted in  different  ways,  its  commission  by  dltTer- 
ent  means  may  be  charged  in  one  count  of  an 
indictment,  and  hence  an  indictment  under  sec- 
tion 1849  (page  1279)  was  not  dunlicitous  be- 
cause charging  the  offense  to  be  committed  by 
assaulting  with  a  whip  and  bamlng  with  a  hot 
iron  stove-lid  lifter,  both  acts  constituting  the 
single  offense  of  wounding  and  disfiguring  under 
the  statute,  though  either  alone  would  also  con- 
stitute an  offense  thereunder. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {§  350-371;  Dec. 
Dig.  §  123.  •] 


*Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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8.  Indictment  and  Infoemation  (|  125*)  — 

Maimino  and  Disfiqurino— Duplicity. 
The  indictment  would  not  be  duplicitous 
as  cliar^n^  two  assaults  in  one  count  because  a 
period  of  time  elapsed  'l>etween  the  assault  witli 
the  wliip  and  tlie  burning  witli  the  stove-lid 
lifter  sufficient  for  accused  to  go  to  the  kitchen 
and  return  with  the  lifter,  such  a  lapse  of  time 
being  not  sufficient  to  render  the  affair  other 
than  a  single  transaction. 

[Ed.   Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {§  334,  335 ;    Dec. 
Dig.  8  125.*] 
4.  Indictment  and  Infoemation  (§  202*)  — 

Duplicity — Aider  by  Verdict. 

Where  accused  did  not  demur  to  the  in- 
dictment as  duplicitous,  and  did  not  move  to 
quash  it  or  ask  that  the  state  be  required  to 
elect  upon  which  offense  alleged  therein,  if  more 
than  one,  it  would  proceed  to  trial,  duplicity,  if 
any,  was  cured  by  the  verdict. 

[Ed.  'Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  8  648 ;  Dec.  Dig.  I 
202.*] 

6.  Assault  and  Battery  (S  58*)— Woundinq 
AND  DisnauEiNG — "Wounding." 

Inflicting  wounds  on  another  by  means  of  a 
rawhide  whip  and  a  hot  stove-lid  lifter  con- 
stitutes a  "wounding"  within  Rev.  St.  1S99,  8 
1849  (Ann.  St.  1006,  p.  1279),  providing  that 
where  one  shall  be  maimed,  wounded,  or  dis- 
figured, etc.,  by  act  of  another  under  circum- 
stances which  would  constitute  murder  or  man- 
slaughter If  death  ensued,  the  person  occasion- 
ing the  injury  shall  be  punished,  though  the 
whip  and  stove-lid  lifter  were  not  deadly  or  dan- 
gerous weapons. 

[E}d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  84 ;    Dec.  Dig.  8  58.*] 

6.  Assault  and  Batteby  (8  75*)— Wounding 
AND  Disfiguring— Indictment. 

In  a  prosecution  for  wounding  and  disfig- 
uring under  Rev.  St.  1899,  8  1849  (Ann.  St. 
1900,  p.  1279),  providing  that  where  one  shall 
be  maimed,  wounded,  or  disfigured,  etc.,  by  act 
of  another  under  circumstances  which  would 
constitute  murdei  or  manslaughter  if  death  en- 
sued, the  person  occasioning  the  injury  shall  be 
punished,  etc.,  it  is  not  necessary  to  allege  in 
the  indictment  that  the  assault  was  made  with 
intent  to  kill. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  8  115 ;   Dec.  Dig.  8. 75.*] 

7.  Assault  and  Batteby  (8  58*)- "Disfio- 

UBE." 

Burning  a  person  with  a  hot  stove-lid  lifter, 
thereby  causing  sores  and  lacerations,  consti- 
tutes a  disfigurement  within  Rev.  St.  1899.  8 
1849  (Ann.  St.  190C,  p.  1279),  the  word  "dis- 
figure, as  it  has  no  technical  meaning,  being 
considered  In  its  ordinary  sense  as  meaning  to 
mar  the  figure  and  to  render  less  perfect  or 
beautiful  in  appearance. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  8  58.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2101.] 

a  Criminal  Law  (8  1169*)- Appeal  — Re- 
view—Harmless  £&ROB— Admission  of  Evi- 
dence. 

In  a  prosecution  for  wounding  and  disfigur- 
ing under  Rev.  St.  1899,  8  1849  (Ann.  St.  1906, 
p.  1279),  the  admission  of  testimony  of  the 
wounded  ^rson  as  to  whether  accused  had  ever 
put  anything  on  the  sores  produced  or  done  any- 
thing relative  thereto,  if  improper,  was  not  re- 
versible error. 

[I'M.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.*  f§  3137-3143 ;  Dec  Dig.  8 
1169.*] 


9.  Assault  and  Batteby  ((  88*)— Bvidehcb— 

Materiality. 

In  a  prosecution  for  wounding  and  disfigur- 
ing under  Rev.  St.  1899,  8  1849  (Ann.  St.  1906, 
p.  1279),  where  accused  claimed  that  she  whip- 
ped prosecutrix  to  cure  her  of  lying,  evidence 
as  to  prosecutrix's  habit  of  lying  previous  to 
the  punishment  in  question  and  of  punishment 
which  accused  had  inflicted  upon  her  for  that 
habit  before  that  time  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  8  86.*] 

10.  Assault  and  Batteby  (8  96*)— Wound- 
ing and  Disfiguring- Instructions. 

In  a  prosecution  for  wounding  and  maim- 
ing under  Rev.  St  1899,  8  1849  (Ann.  St.  1906, 
p.  1279),  where  accused  testified  that  she  bad 
whipped  prosecutrix,  a  13  year  old  girl,  for  ly- 
ing, and  the  court  charged  fully  submitting  ac- 
cused's right  to  administer  reasonable  discipline 
under  the  claim  that  she  stood  in  the  position 
of  parent  to  prosecutrix,  accused  having  testi- 
fied to  the  facts  upon  which  the  charge  was 
based,  and  having  given  her  version  of  the  cause 
tor  the  whipping,  and  prosecutrix  being  allowed 
only  to  state  what  she  was  whipped  for  on  the 
day  in  question  and  not  to  tell  what  had  oc- 
curred previously,  accused  had  the  full  benefit 
of  her  explanation  as  to  the  cause  for  adminis- 
tering the  whipping. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  8  96.*] 

11.  Criminal  Law  (8  463*)  —  Opinion  Evi- 
dence—Competency—Cause OF  BlTRNS. 

A  middle-aged  woman  with  a  family  of  four 
children  who  testified  that  she  had  often  seen 
burns,  and  that  she  and  her  children  have  beea 
bumed,  was  competent  to  testify  that  wounds 
observed  by  her  on  a  child  and  described  were 
caused  by  bums,  and  that  it  looked  like  they 
had  been  caused  by  an  iron  point  scraped  on  the 
body,  though  she  was  not  an  expert  witness, 
such  an  opinion  being  within  the  range  of 
common  experience  and  observation. 

[Ei.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  8  1052;   Dec.  Dig.  8  463.*] 

12.  Criminal  Law  (8  463*)  —  Opinion  Evi- 
dence—Cause OF  BUR.'^S. 

A  married  woman  48  years  old,  who  had 
examined  a  person's  body  and  had  described 
wounds  thereon,  was  competent  to  testify  that 
in  her  opinion  the  wounds  were  caused  by 
burns  from  a  hot  iron  and  not  by  acid,  where  -it 
appeared  that  she  had  seen  bums  and  had  burn- 
ed herself  with  hot  irons  as  well  as  with  carbolic 
acid. 

[E!d.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  8  1032;   Dec.  Dig.  8  4G3.»] 

13.  Witnesses  (8  363*)  —  Credibility  —  Ani- 
mosity OF  Advebse  Witness. 

It  is  competent  in  a  criminal  case  to  show 
the  motive  and  animosity  of  an  adverse  witnes.*!, 
so  that  the  jury  may  know  what  credit  to  give 
his  statements. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  8  1177  ;   Dec  Dig.  8  363.*] 

14.  Cbiminal  Law  (8  1170*)  — Appeal  — Re- 
view —  Habmless  Error  —  EXCLUSION  of 
Testimony. 

The  exclusion  of  testimony  as  to  animosity 
existing  between  accused  and  an  adverse  wit- 
ness was  not  prejudicial,  where  the  animosity 
was  fully  shown  by  other  witnesses. 

[Ed.    Note. — For    other   cases,    see   Criminal 
Law,  CJent.  Dig.  8  3146 ;  Dec.  Dig.  8  1170.*] 

15.  Criminal  Law  (8  814*)- Instructions— 
Lessee  Offense. 

Though,  in  a  prosecution  for  assault.  If  the 
evidence  is  doubtful  as  to  the  grade  of  the  as- 
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malt  committed,  the  conrt  may  charge  for  sim- 
ple assault,  yet  wliere  the  state's  evidence  in  a 
prosecution  for  feloniously  wounding  and  dis- 
figuring if  true,  establishes  a  felonious  assault, 
and  accused's  eyidence,  if  true,  entitled  her  to 
an  acquittal,  a  charge  on  simple  assault  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  H  l'J23,   19^1;    Dec.  EWg.  f 

Appeal  from  Circuit  Court,  Perry  County; 
Jos.  J.  Williams,  Judge. 

Olive  M.  Xieubaus  was  convicted  of  fe- 
loniously and  willfully  assaulting  and  dis- 
figuring another.  In  violation  of  Rev.  St.  1899, 
§  1849  (Ann.  St  1906,  p.  1279),  and  she  ap- 
peals.   Affirmed. 

John  V.  Noell,  for  appellant.  Herbert  S. 
Hadley,  Atty.  Gen.,  and  F.  G.  Ferris,  Asst 
Atty.  Gen.,  for  the  State. 

GANTT,  P.  J.  At  the  April  term,  1907, 
of  the  circuit  court  of  Perry  county,  an  in- 
dictment was  returned  charging  that  the  de- 
fendant at  said  county,  on  January  11,  1907, 
feloniously  and  willfully  assaulted  one  Mag- 
gie Shine,  and  with  a  rawhide  whip  of  the 
length  of  three  feet,  of  the  diameter  of 
three-fourths  of  an  Inch  at  the  large  end 
thereof,  and  of  the  diameter  of  one-fourth  of 
an  inch  at  the  small  end  of  said  whip,  and 
with  a  hot  iron  stove-Ud  lifter  of  the  length 
of  nine  Inches,  of  the  thickness  of  one  inch, 
and  of  the  weight  of  one  pound,  willfully  and 
feloniously,  by  the  act  and  procurement  of 
the  said  Olive  Mieuhaus,  did  strike,  wound, 
uiaim,  disfigure,  cut,  and  stab  her,  the  said 
Maggie  Sblne,  then  and  there  with  said  raw- 
hide whip,  and  with  the  said  hot  Iron  stove- 
lid  lifter.  In  and  upon  the  face,  neck,  breast, 
abdomen,  arms,  hips,  legs,  and  body  of  her, 
the  said  Maggie  Sblne,  and  did  feloniously 
beat,  bruise,  malm,  burn,  and  wound  her, 
the  said  Maggie  Shine,  and  the  said  Maggie 
Shine  then  and  there  In  manner  and  form 
aforesaid  was  greatly  maimed,  wounded,  and 
disfigured,  against  the  i>eace  and  dignity  of 
the  state.  At  the  same  term  of  court,  the 
defendant  applied  for  and  was  granted  a 
change  of  venue  from  the  regular  Judge  of 
said  court,  and,  it  appearing  that  the  de- 
fendant and  the  prosecuting  attorney  could 
not  agree  upon  any  attorney  as  a  special 
judge,  tbe  cause  was  set  down  for  the  8th 
of  July,  1907,  and  the  Honorable  Joseph  J. 
Williams,  Judge  of  the  Twenty-First  Judicial 
circuit,  was  called  and  requested  by  Judge 
Kllllan  to  hold  said  court,  and  on  the  8th  of 
July,  1907,  Judge  Williams  appeared  In  re- 
sponse to  said  request  and  assumed  the  di- 
rection of  tbe  said  cause.  The  defendant 
then  made  another  application  for  a  change 
of  venue  from  said  county  on  the  ground  that 
the  Inhabitants  thereof  were  prejudiced 
against  her.  This  application  was  beard  and 
orermled,  and  tbe  cause  was  then  continued 
until  the  October  term,  1907.    On  tbe  21st 


of  October,  1907,  the  defendant  was  arraign- 
ed, and  her  plea  of  not  guilty  was  entered. 
A  Jury  was  Impaneled  and  the  cause  heard, 
and  resulted  In  a  verdict  of  guilty  of  wound- 
ing and  dlsQgurlng  Maggie  Shine  both  by 
whipping  her  with  a  whip  and  by  burning 
her  with  a  hot  stove-lid  lifter  as  charged 
In  the  Indictment,  and  assessing  her  punish- 
ment at  Imprisonment  in  the  penitentiary  for 
two  years.  In  due  time,  the  defendant  filed 
her  motions  for  a  new  trial,  and  In  arrest 
of  Judgment,  which  were  by  tbe  court  over- 
ruled. Sentence  was  then  pronounced  against 
the  defendant,  and  from  that  sentence  she 
has  appealed  to  this  court 

The  evidence  on  the  part  of  the  state  tend- 
ed to  prove  that  on  the  11th  day  of  January, 
1907,  Maggie  Shine  was  a  girl  not  quite  13 
years  old.  On  that  date  she  was  living  with 
Joseph  Nieuhaus  and  bis  wife,  the  defendant, 
at  their  home  at  Point  Rest,  in  Perry  county. 
She  had  lived  with  them  two  or  three  years. 
She  was  an  orphan,  her  mother  and  father 
both  having  been  dead  a  number  of  years. 
Mr.  Nieuhaus  conducted  a  store  at  Point 
Rest  and  used  the  second  story  of  his  store 
building  for  a  residence.  On  the  11th  of 
January,  1907,  which  was  Friday,  In  the  aft- 
ernoon Mr^.  Nieuhaus  left  her  baby  in  Mag- 
gie's care,  and  directed  her  to  put  some  iron- 
ed clothes  away,  and  then  went  downstairs. 
Upon  returning  upstairs  and  finding  that  her 
clothes  had  not  been  put  away,  she  inquired 
of  Maggie  why  it  had  not  been  done.  Mngsie 
explained  that  the  baby  had  been  cross  aud 
required  her  whole  attention,  whereupon  the 
defendant  said,  "Now  I  am  going  to  whip 
you  and  burn  you ;  you  know  that  work  was 
to  do."  Defendant  went  downstairs,  where 
she  remained  for  a  short  time,  and  until  her 
husband  left  the  store  and  went  to  the  wil- 
lows, several  hundred  yards  distance.  Re- 
turning upstairs,  the  defendant  sent  her  lit- 
tle boy,  Henry,  downstairs  to  watch  the  store. 
She  then  took  Maggie  Into  a  room,  required 
her  to  strip  off  her  clothes,  aud  put  her 
across  the  bed  face  downward.  From  her 
drawer  she  took  a  cowhide  whip,  and  with 
It  beat  Maggie's  bare  flesh.  Maggie  scream- 
ed, whereupon  the  defendant  sitting  upon 
her  head  to  smother  the  screams,  continued 
to  belabor  her  with  the  whip,  aud  threatened 
her  with  a  burn  for  every  time  she  scream- 
ed. Letting  Maggie  up,  the  defendant  then 
went  to  the  kitchen  aud  procured  a  hot 
stove-lid  lifter,  with  which  she  Inflicted  burns 
upon  Maggie's  chest  and  abdomen.  Defend- 
ant then  sent  Maggie  to  the  corncrlb  near  by 
to  fetch  some  corn  cobs.  Mary  Morauville, 
a  little  schoolgirl  friend  of  Maggie's  passing 
at  the  time  on  her  way  home  from  school, 
beard  Maggie  crying  and  sobbing  at  the  crib. 
She  went  to  the  crib  and  learned  of  Maggie's 
mistreatment  She  went  home  and  told  her 
sister  and  her  mother  what  she  had  learned. 
On  the  next  Monday,  It  was  the  14th  of  Jau- 
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uary,  Maggie  was  at  school,  and  there  in 
the  closet  Emma  Moranvllle  made  an  exami- 
nation of  the  burns  on  Maggie's  body,  ob- 
serving that  some  of  them  had  scabs,  and 
some  of  them  were  raw  and  stuck  to  her 
clothing.  On  Wednesday,  the  16th  of  Janu- 
ary, Mrs.  Theresa  MoranvUle  met  Maggie  In 
a  field  between  Point  Rest  and  the  school- 
house,  and  examined  the  upper  part  of  Mag- 
gie's body,  where  she  found  four  or  five 
wounds  on  the  fore  part  of  her  body  and 
many  welts  on  her  back.  She  saw  evidence 
In  several  places  that  blood  had  been  drawn 
by  a  whip.  She  also  found  bruises  and 
green  places  on  her  body  as  large  as  a  half 
dollar.  When  Maggie  returned  to  school  on 
Monday,  January  14th,  Miss  Codenbach  no- 
ticed that  Maggie  appeared  to  be  ill,  as  she 
did  not  play  with  the  pupils  as  usual,  and 
seemed  to  be  trying  to  keep  her  clothes  away 
from  her  person.  At  the  instance  of  Miss 
Codenbach,  some  five  or  six  of  the  neighbors 
gathered  at  the  home  of  Mrs.  Theresa  Moran- 
vllle on  the  22d  of  January  and  made  a  thor- 
ough examination  of  Maggie's  clothing  and 
injuries.  On  the  29th  of  January  Dr.  Frank 
M.  Vessels  examined  her  Injuries,  and  about 
the  same  time,  also,  Dr.  J.  F.  Morton  ex- 
amined her.  From  the  testimony  of  these 
neighbors  and  physicians,  it  appeared  that 
there  were  seven  principal  bums  and  four 
smaller  ones  on  Maggie's  chest  and  abdomen, 
all  of  which  appear  to  have  been  made  by 
the  scraping  of  a  hot  iron  or  the  use  of  some 
blunt  Instrument.  One  bum,  near  the  collar 
bone,  was  in  form  and  size  like  that  of  the 
end  of  the  stove-lid  lifter  described  as  the 
instriiment  by  means  of  which  the  burns  were 
Inflicted.  There  was  the  appearance  of  a 
continuous  bum  started  on  the  left  breast, 
passing  down  the  left  side  and  across  the 
abdomen,  as  if  made  by  one  stroke  with  a 
blunt  iron  Instrument,  which  touched  heavier 
and  burned  deeper  as  It  passed  across  and 
over  the  ribs  and  over  the  prominent  places 
of  the  abdomen,  leaving  severe  wounds  at 
the  prominent  points  and  merely  a  red 
streak  across  the  depressions  in  her  body. 
The  marks  of  this  stroke  between  the  promi- 
nent places  varied  In  width  from  one-half 
an  inch  to  three-fourths  of  an  inch,  and  its 
whole  length  was  about  18  Inches.  The  large 
and  deep  burns  at  the  prominent  places,  one 
of  which  was  as  large  as  a  dollar,  and  sev- 
eral of  which  were  of  the  size  of  a  half  dol- 
lar, were,  at  the  time  of  the  examination  by 
the  physicians,  running  sores,  and  the  marks 
of  the  stroke  connecting  them  was  Indicated 
by  the  redness  of  the  skin.  Both  of  the  phy- 
sicians were  of  the  opinion  that  these  burns 
were  made  by  a  blunt  iron  instrument,  and 
could  not  have  been  made  by  a  hot  liquid 
or  by  the  spilling  of  acid.  On  Maggie's 
shoulders,  back,  thighs,  and  legs  were  found 
many  welts  as  If  made  by  a  whip.  Dr.  Ves- 
sels counted  32  welts,  which  were  prominent 
and  distinct.  In  some  places  the  welts  were 
BO  thick  that  they  ran  into  one  another  and 


made  a  continuous  bruise.  In  some  places 
the  whip  had  broken  the  edcln.  The  Individ- 
ual whip  welts  were  about  the  width  of  a 
lead  pencil.  There  were  also  other  bruises 
on  her  body.  Mrs.  Moranvllle  and  the  two 
physicians  examined  Maggie's  person  ou  the 
day  of  the  trial,  and  found  scars  at  the 
places  where  on  the  previous  examination 
they  had  found  the  burns  and  whip  wounds. 
Both  of  these  physicians  testified  that  some 
of  the  bums  and  whip  wounds  had  penetrat- 
ed both  layers  of  the  skin,  and  the  scars 
would  remain  as  permanent  disfigurements. 
The  defendant  in  her  own  behalf  testified 
that  she  had  never  burned  Maggie  at  any 
time,  and  had  no  Idea  as  to  the  cause  of  the 
burns,  unless  it  was  the  fact  that  Maggie 
had  knocked  down  a  bottle  of  carbolic  acid 
while  dusting  off  a  shelf.  She  remembered 
that  some  of  the  acid  had  spilled  on  Mag- 
gie's arm.  She  admitted  that  she  had  whljv 
ped  Maggie  some  time  in  January,  the  exact 
date  she  had  forgotten,  with  a  small  riding 
whip,  but  the  whipping  was  not  severe.  She 
testified  she  whipped  her  in  order  to  brealc 
her  of  the  habit  of  lying;  the  immediate 
cause  of  the  whipping  being  that  Maggie  bad 
poured  coal  oU  in  the  stove  in  order  to  kindle 
the  fire,  and  denied  that  she  had  done  so 
when  accused  by  the  defendant  of  having 
done  so.  She  explained  the  cut  of  Maggie's 
fingers  by  saying  it  was  done  while  cutting 
kindling,  and  that  Maggie  bad  told  her  that 
she  made  the  bump  on  her  head  by  running 
against  a  tree  at  school.  She  admitted,  also, 
that  one  time  she  had  paddled  Maggie  with  a 
stick,  which  she  described  as  a  little  piece  of 
pine  about  a  quarter  of  an  Inch  thick  and 
about  an  Inch  wide  and  about  a  half  yard 
long.  She  said  that  she  did  not  examine  Mag- 
gie after  she  had  whipped  her,  and  Maggie 
had  never  complained  to  her  of  having 
wounds  or  sores  or  scars  or  of  anything  hurt- 
ing her.  She  explained  her  failure  to  havc- 
the  whip  at  the  trial  by  saying  that  no  one- 
had  requested  her  to  bring  It  She  denied 
that  she  had  whipped  Maggie  because  she- 
had  not  put  away  the  Ironed  clothes,  and 
averred  that  Maggie  had  been  in  the  habit  or 
lying,  and  on  the  occasion  that  she  whipped 
her  admitted  she  had  lied  about  putting  the 
coal  oil  into  the  stove.  She  said  she  had 
taken  Maggie  to  raise  and  was  very  fond  of 
her,  and  had  always  treated  her  with  kind- 
ness and  gave  her  the  same  motherly  care 
and  treatment  which  she  accorded  to  her  own 
children;  and  that  she  had  never  had  occa- 
sion to  whip  her  own  children  with  that  whip, 
as  her  children  did  not  lie.  She  testified  that,, 
on  the  Sunday  afternoon  following  the  Fri- 
day on  which  it  was  alleged  that  she  had 
whipped  Maggie,  Maggie  was  playing  and 
singing  with  Esther  Hagar,  and  In  this  she 
was  corroborated  by  Esther.  She  also  testi- 
fied that  she  and  Mrs.  MoranvUle  had  not 
been  on  speaking  terms  for  more  than  a  year, 
for  the  reason  that  she  would  not  allow  Mag- 
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gie  to  play  with  Mrs.  Moranvllle'a  little  girl, 
wbo  was  a  very  bad  child. 

Several  witnesses  testified  to  the  good  rep- 
utation of  the  defendant,  and  several  were 
Introduced  to  contradict  Maggie  Shine  on 
Important  matters.  The  testimony  of  two  of 
the  witnesses  tended  to  show  that  Mr.  Nleu- 
haus  did  not  go  to  the  willows  January  11th. 
Mrs.  Moranvllle,  however.  In  rebuttal,  testi- 
fied that  be  did.  Maggie  Shine  testified  that 
the  occasion  of  her  playing  and  singing  with 
Esther  Hagar  was  on  the  Sunday  before  she 
was  whipped,  and  not  on  the  Sunday  after- 
wards. As  to  the  spilling  of  the  carbolic  acid, 
Maggie  explained  that  the  acid  bottle  fell 
■upon  the  wood  box,  under  the  shelf,  where  it 
spilled,  and  that  none  of  the  acid  struck  her. 
Mr.  Nleuhaus  corroborated  the  testimony  of 
bis  wife  as  to  the  spilling  of  the  bottle  of 
carbolic  acid  by  Maggie,  and  as  to  Maggie 
being  whipped  for  putting  coal  oil  In  the 
stove  and  then  lying  about  It,  and  as  to  the 
treatment  of  Maggie  by  the  defendant 

1-  This  prosecution  is  for  violation  of  sec- 
tion 1849,  Rev.  St.  1899  (Ann.  St  1906,  p. 
1279),  which  provides,  "If  any  person  shall  be 
maimed,  wounded  or  disfigured  or  receive 
great  bodily  harm  and  life  endangered  byact, 
procurement  or  culpable  negligence  of  anoth- 
er in  cases  and  under  circumstances  which 
would  constitute  murder  or  manslaughter  if 
death  ensued,  the  person  by  whose  act,  pro- 
curement or  negligence  such  injury  or  danger 
of  life  shall  be, occasioned  shall,  in  cases  not 
otherwise  provided  for,  be  punished,"  etc. 
This  section  has  often  been  considered  by  this 
court,  and  it  has  l)een  uniformly  ruled  that  it 
Is  unnecessary  for  the  indictment  to  state 
that  the  act  was  done  willfully,  Intentionally, 
with  malice,  with  a  deadly  or  dangerous 
weapon,  or  imder  circumstances  which,  had 
death  ensued,  would  have  oonstltuted  murder 
or  manslaughter.  State  v.  Moore.  65  Mo.  606 ; 
Jennings  v.  State,  9  Mo.  862 ;  State  v.  Bohan- 
non,  21  Mo.  490;   SUte  v.  Bf.iley,  21  Mo.  484. 

As  to  the  specific  complaint  that  the  indict- 
ment is  fatally  defective  in  that  two  separate 
and  distinct  felonies  are  charged  in  one 
count,  we  think  that  but  one  single  offense  is 
charged,  for,  while  either  maiming,  wounding, 
or  disfiguring  may  by  Itself  constitute  an  of- 
fense, all  of  them  together  in  this  indictment 
charges  but  the  single  offense  of  wounding 
and  disfiguring  the  prosecutrix.  The  allega- 
tions are  not  repugnant,  and  the  count  is  not 
double.  As  said  in  State  v.  Myers,  193  Mo. 
235.  94  S.  W.  242,  "It  is  well  settled  In  this 
state  that  an  assault  may  be  charged  to  be 
made  with  different  weapons."  Joyce  on  In- 
dictments, §g  399,  400,  401,  says:  "Where  an 
offense  charged  may  be  committed  by  two  dif- 
ferent means.  Its  commission  by  both  means 
may  be  charged  In  one  count  of  an  indict- 
ment and  proof  of  either  will  sustain  the 
allegation.  In  such  case  it  is  said  that  proof 
that  any  of  the  means  were  used  proves  the 
offense,  and  that  proof  that  all  the  means 


described  were  used  proves  no  more,  the  pen- 
alty also  being  the  same."  And  Bishop  in 
his  Criminal  Procedure  (4th  Ed.)  K  434,  438, 
says:  "Some  single  offenses  are  of  a  nature 
to  be  committed  by  many  means,  or  in  one 
or  another  of  several  varying  ways.  There- 
upon a  count  is  not  double  which  charges  as 
many  means  as  the  pleader  chooses,  if  not 
repugnant"  And  such  was  the  ruling  of  this 
court  In  State  v.  Van  Zant  71  Mo.  541.  Nor 
do  we  agree  with  the  learned  counsel  for  the 
defendant  that  the  punishment  testified  to 
by  the  prosecutrix  formed  two  distinct  as- 
saults. In  State  v.  McDonald,  67  Mo.  13,  the 
assault  began  in  a  blacksmith  shop  with  a 
hammer  or  a  pair  of  tongs,  and  this  was  in- 
terrupted by  other  parties,  and  after  the  pros- 
ecutor had  left  the  shop  the  defendant  went 
out  and  procured  an  ax  handle  and  pursued 
the  prosecutor  some  75  yards  from  the  shop, 
and  struck  the  prosecutor  with  the  ax  han- 
dle, breaking  his  arm  below  the  elbow. 
Speaking  of  this  assault  Judge  Henry  said: 
"The  difilculty  in  the  shop  and  the  final  con- 
fiict  were  one  and  the  same  transaction,  one 
continuous  assault  from  the  beginning,  until 
with  an  ax  handle  he  shattered  Cockrum's 
arm;  and  the  charge  that  the  assault  was 
made  with  a  hammer  and  an  ax  handle  was 
literally  true.  It  was  not  charging  two  as- 
saults to  one  count,  but  one  continuous  as- 
sault with  several  weapons,  which  was  nei- 
ther impossible  nor  improbable,  as  the  evi- 
dence clearly  demonstrates."  Johnston  v. 
State,  7  Mo.  183.  So  in  this  case,  we  do  not 
think  that  the  assault  became  two  different 
offenses  from  the  mere  lapse  of  time  which 
intervened  between  the  whipping  with  the 
cowhide  and  the  time  taken  to  go  to  the 
kitchen  and  return  with  the  stove-lid  lifter, 
and  the  continuation  thereof  immediately 
upon  the  return  of  the  defendant  from  the 
kitchen.  In  our  opinion  It  was  one  continu- 
ous assault  if  the  evidence  of  the  prosecu- 
trix is  to  be  believed.  Moreover,  duplicity 
in  an  indictment  is  a  defect  which  is  cured 
by  verdict.  The  defendant  did  not  demur  to 
the  indictment,  and  did  not  move  to  quash  it, 
nor  did  she  ask  the  court  to  require  the  state 
to  elect  upon  which  one  of  the  offenses  al- 
leged therein,  if  more  than  one,  it  would  pro- 
ceed to  trial.  State  v.  Fox,  148  Mo.  517,  50 
S.  W.  98,  and  cases  therein  cited.  State  v. 
Nagel,  136  Mo.,  loc.  cit  49,  37  S.  W.  821 ;  1 
Bishop,  Crim.  Proc.  S  443,  and  cases  cited. 

2.  In  the  first  instruction  the  court  in- 
structed the  Jury  that:  "If  you  believe  and 
find  from  the  evidence  that  the  defendant, 
Olive  M.  Nleuhaus,  In  Perry  county,'  And 
state  of  Missouri,  within  three  years  next 
before  the  9th  day  of  April,  1907.  did  will- 
fully and  feloniously  whip  Maggie  Shine 
with  a  whip,  by  which  said  Maggie  Shine  was 
wounded,  or  disfigured,  then  you  will  find 
the  defendant  guilty,  ns  she  is  charged  In 
the  Indictment,  of  wounding,  or  disfiguring, 
said    Maggie    Shine    by    said    whipping,    as 
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you,  from  the  evidence,  shall  believe  her  to 
have  been  so  wounded  or  disfigured.  And 
If  you  shall  believe  and  find  from  the  evi- 
dence, Olive  M.  Nleubaus,  at  said  time  and 
place,  and  upon  such  whipping,  by  her,  of 
said  ^laggle  Shine,  and  In  continuance  by 
her  of  the  punishment  so  Inflicted  upon  said 
Maggie  Shine  by  said  whipping,  did  willfully 
and  feloniously  burn  said  Maggie  Shine  with 
a  hot  iron  stove-Ud  lifter,  by  which  said 
Maggie  Shine  was  wounded  or  disfigured, 
then  you  will  find  the  defendant  guilty,  as 
she  is  charged  In  the  Indictment,  of  wound- 
ing or  disfiguring  said  Maggie  Shine  by  said 
burning,  as  from  the  evidence  you  shall  be- 
lieve and  find  her  to  have  been  so  wounded 
or  disfigured.  If  you  find  the  defendant 
guilty  of  either  wounding  or  disfiguring  said 
Maggie  Shine  by  either  said  whipping  or 
burning,  you  will  fix  her  punishment  there- 
for at  imprisonment  in  the  penitentiary  not 
less  than  two  years  nor  more  than  five  years, 
or  at  imprisonment  in  the  county  Jail  not 
less  than  six  months,  or  at  both  a  fine  not 
less  than  one  hundred  dollars,  and  imprison- 
ment In  county  jail  not  less  than  three 
months,  or  at  a  fine  of  not  less  than  one 
hundred  dollars."  And  in  the  ne.xt  instruc- 
tion the  court  Instructed  the  jury  that  If 
defendant  struck  Maggie  with  a  whip,  or 
burned  her  with  the  hot  stove-lid  lifter  with 
such  severity  as  to  break,  cut,  or  burn  en- 
tirely through  the  skin  upon  her  body  and 
to  her  flesh,  then  said  Maggie  was  wounded 
within  the  meaning  of  the  other  instruction ; 
and  if  the  lick  of  the  whip  or  the  burns  left 
a  scar  or  scars,  then  she  was  disfigured  with- 
in the  meaning  of  the  Instructions."  It  is 
insisted  the  court  erred  In  giving  these  In- 
BtructloDs,  for  the  reason  that  the  evidence 
conclusively  showed  there  was  neither  feloni- 
ous wounding  nor  disfiguring  of  the  prose- 
cutrix. 

This  court,  in  State  v.  Leonard,  22  Mo. 
449  (1856),  defined  what  would  constitute  a 
wounding  under  the  section  on  which  this 
prosecution  is  based.  In  the  following  words : 
"As  to  what  constitutes  a  wounding  under 
this  statute,  we  may  suppose  from  the  evi- 
dence that  the  prosecutrix  was  wounded  In 
the  legal  sense  of  the  term;  for  she  says 
that  'there  is  a  scar  left  still'  made  by  the 
wound.  In  Rex  v.  Payne  et  al.  [4  Car.  &  P. 
558]  it  was  held,  if  a  person  strike  another 
with  a  bludgeon  and  break  the  skin  and 
draw  blood,  it  was  a  sufficient  wounding  to 
be  within  the  statute  9  Geo.  IV,  c.  31,  §  13. 
Under  this  act  it  is  not  at  all  material 
what  the  Instrument  Is  with  which  the  party 
Is  wounded.  The  punishment  under  the  stat- 
ute of  9  Geo.  IV,  c.  31,  i  12,  was  in  some 
cases  death;  a  wound  from  a  kick  with  a 
shoe  on  will  be  within  the  same  statute. 
Rex  V.  Biggs,  1  Moody's  Cr.  Cas.  318.  In 
criminal  cases,  the  definition  of  a  wound  is 
an  Injury  to  the  person  by  which  the  skin 
is  broken.  MorIart>-  v.  Brooks,  6  Car.  & 
P.  084;    Rex  v.  Withers,  4  Car.  &  P.  446. 


Dr.  Johnson  defines  a  wound  to  be  'a  hurt 
by  violence.'  In  the  case  before  us,  the 
Instrument  was  a  stone  about  the  size  of 
the  fist  of  a  woman,  for  thus  the  witness 
described  it,  and  It  was  thrown  with  sucb 
violence  as  to  knock  the  woman  down;  and 
when  she  was  afterwards  examined  on  tbe 
trial  as  a  witness,  about  a  year  after  she 
received  tbe  blow,  she  said,  'It  bruised  me 
severely;  there  is  a  scar  there  yet'  There 
can  be  no  doubt,  then,  of  this  being  a  wound, 
under  the  thirty-eighth  section  of  the  act 
aforementioned." 

But  the  contention  of  the  defendant  is 
that  there  was  no  evidence  that  the  whip 
with  which  the  prosecutrix  was  wounded, 
or  the  stove-lid  lifter  with  which  the  evi- 
dence tended  to  show  she  was  burned,  was 
a  deadly  or  dangerous  -weapon,  and,  for  this 
reason,  the  said  instructions  above  noted 
were  erroneous.  As  already  said,  this  court 
has  uniformly  ruled  that  it  was  unnecessary 
to  charge  that  the  assault  was  made  with  a 
deadly  weapon,  or  with  malice  aforethought, 
or  that  the  indlctm^it  should  state  that  if 
death  had  ensued  It  would  have  been  mur- 
der or  manslaughter.  In  this  case  the  plead- 
er has  stated  with  particularity  the  weapons 
used  and  the  circumstances,  and  the  court 
in  these  instructions  left  it  to  the  jury  to 
say  whether  the  wounding  and  disfiguring 
was  unlawfully  and  feloniously  done.  In 
our  opinion,  the  statute  does  not  require  that 
the  wounding  should  have  been  done  with  a 
deadly  weapon,  nor  In  this  case,  where  the 
charge  Is  the  wounding  and  disfiguring,  that 
It  should  have  been  charged  that  the  assault 
was  made  with  Intent  to  kill.  And  the  jury 
found  that  tbe  defendant  had  feloniously 
wounded  and  disfigured  the  prosecutrix  by 
the  use  of  a  whip  and  the  hot  stove-lid  lifter. 
It  goes  without  saying  tliat,.  bad  death  en- 
sued from  these  acts  of  the  defendant,  the 
homicide  would  have  been  either  murder  or 
manslaughter,  but  it  was  not  necessary  for 
the  jury  to  so  say,  because  it  was  not  neces- 
sary to  allege  the  same.  To  hold  that  the 
wounding  and  disfiguring  with  the  instru- 
ments alleged  and  proven  in  this  case  is  not 
within  the  statute  would  be  to  nullify  its 
plain  provisions.  We  think  the  Instructions 
were  not  erroneous,  and  this  ground  of  ap- 
peal is  not  tenable. 

3.  As  to  the  assignment  that  tbe  evidence 
did  not  show  any  disfiguring  of  the  prose- 
cutrix, we  are  wholly  unable  to  agree.  The 
word  "disfigure"  has  no  technical  meaning, 
and  must  be  considered  in  its  plain  and  or- 
dinary sense.  Thus  used.  It  means  to  mar 
the  figure  and  to  render  less  perfect  or 
beautiful  in  appearance.  And  such  was  the 
effect  of  the  burning  and  lacerating  of  tbe 
fiesh  of  the  prosecutrix  in  this  case. 

4.  The  prosecutrix,  after  testifying  that 
the  defendant  had  whipped  her,  was  asked, 
"Did  she  [meaning  the  defendant]  ever  put 
anything  on  your  sores  or  do  anything  rela- 
tive to  your  burns?"  to  which  the  defendant's 
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connsel  objected  In  these  words:  "The  effect. 
If  any,  has  nothing  to  do  with  this  case." 
The  objection  was  overruled,  and  the  de- 
fendant excepted.  ThJs  action  of  the  court 
Is  assigned  as  error.  We  are  unable  to  see 
the  ground  upon  which  the  exception  was 
taken ;  certainly  the  language  of  the  counsel 
does  not  Indicate  any  legal  ground  for  ex- 
cluding It.  Of  course  the  offense  was  com- 
mitted. If  at  all,  IrresjaectlTe  of  what  the 
defendant  afterwards  did,  but  we  cannot 
see  how  this  question  and  answer  could  have 
had  any  material  effect  upon  the  verdict 
of  the  Jury;  certainly  it  is  not  sufficient  to 
reverse  the  Judgment. 

5.  It  is  next  insisted  that  the  court  erred 
in  refusing  to  permit  defendant's  connsel 
to  cross-examine  the  prosecutrix  as  to  her 
habit  of  lying,  and  as  to  her  being  whipped 
on  the  occasion  complained  of  for  lying. 
The  court  permitted  the  counsel  to  interro- 
gate the  -witness  fully  as  to  the  reason  given 
by  the  defendant  for  whipping  her  on  the  day 
of  the  assault,  but  the  counsel  desired  or 
offered  to  prove  that  previous  to  the  time 
the  prosecutrix  bad  an  inveterate  habit  of  ly- 
ing, and  the  court  ruled  that  whatever  her 
habit  may  have  been  before  that  time,  and 
whatever  punishment  the  defendant  had  In- 
flicted on  her  for  that  habit,  had  nothing  to 
do  with  the  case  before  the  Jury,  and  we 
think  the  court  correctly  ruled.  The  defend- 
ant herself  was  a  witness  on  the  stand,  and 
testified  she  had  whipped  the  prosecutrix  for 
lying  to  her  that  day  about  putting  coal  oil 
in  the  stove;  she  made  no  pretense  of  hav- 
ing inflicted  the  wounds  upon  the  prosecu- 
trix on  account  of  her  previous  habit  of  lying 
if  such  Tras  the  case.  The  claim  that  the  de- 
fendant stood  In  the  position  of  parent  to 
the  prosecutrix,  and  therefore  bad  the  right 
to  administer  to  her  reasonable  discipline, 
was  fully  submitted  to  the  Jury  in  the  eighth 
Instruction,  given  by  the  court  in  these 
words:  "If  the  Jury  find  from  the  evlde?!-*' 
that  the  defendant  at  the  time  she  whipped 
the  prosecutrix,  Maggie  Shine,  with  a  riding 
whip,  bad  the  charge,  custody,  and  control 
of  said  Maggie  Shine,  for  the  purpose  of 
rearing,  training,  and  educating  her,  and 
shall  further  find  that  the  punishment  ad- 
ministered with  said  riding  whip  was  reason- 
able and  moderate,  and  that  such  punish- 
ment was  administered  for  the  purpose  of 
correcting  the  faults  of  said  Maggie  Shihe, 
and  not  to  gratify  feelings  of  malice  or  re- 
venge, then  such  whipping  was  Justifiable, 
and  the  Jury  cannot  find  defendant  guilty 
of  any  offense  under  the  law  for  or  on  ac- 
count of  such  whipping."  The  defendant 
testified  to  tbe  facts  upon  which  this  instruc- 
tion was  based,  and  gave  her  version  of  the 
cause  for  the  whipping.  The  prosecutrix 
testified  that  tbe  cause  alleged  by  the  de- 
fendant at  that  time  was  because  she  bad 
not  put  away  the  Ironed  clothes.  Tbe  court 
ruled  that  tbe  defense  would  be  allowed  to 
ask  the  prosecutrix  wbat  she  was  whipped 


for  that  day,  but  would  not  permit  proof  of 
what  had  occurred  previous  to  that  time. 
We  think  the  defendant  had  the  full  benefit 
of  her  explanation  as  to  the  cause  for  ad- 
ministering the  whipping,  and  the  Instruc- 
tion given  by  the  court  was  as  favorable  as 
she  had  any  right  to  demand. 

6.  It  is  next  assigned  as  error  that  Mrs. 
Moranville  and  Martina  Tucker  were  per- 
mitted to  testify,  over  the  objection  of  the 
defendant,  as  to  the  probable  instruments 
with  which  the  welts  and  sores  on  Maggie 
Shine  were  Inflicted,  when  neither  of  them 
had  qualified  as  experts.  Mrs.  Moranville 
In  her  direct  examination  testified  that  on 
the  ICth  of  January,  five  days  after  the  al- 
leged whipping  and  burning,  she  examined 
the  body  of  the  prosecutrix  and  found  bums 
and  marks,  and  counted  some  seven  burns 
on  that  day.  Objection  was  made  at  that 
time  tbat  she  was  not  an  expert  on  tbe 
question  of  burns,  but  this  objection  is  not 
insisted  upon  now,  nor  do  we  think  it  would 
be  tenable,  inasmuch  as  Mrs.  Moranville 
was  a  woman  of  middle  age  and  had  a 
family  of  four  children,  and  we  think  it  was 
perfectly  competent  for  her  to  testify  that 
a  wound  that  she  had  observed  upon  the 
body  of  the  prosecutrix  was  caused  by  a 
biurn,  as  such  an  opinion  would  be  within 
the  range  of  common  experience  and  observa- 
tion. Besides,  she  only  testified  that  they 
looked  like  burns  to  her.  She  was  then  ask- 
ed to  state  her  opinion  how  these  burns  were 
produced — that  is,  how  the  instrument  which 
Inflicted  the  burns  had  been  used — and  she 
answered  that  it  looked  like,  whoever  had 
done  it  had  taken  an  iron  point  and  scraped 
it  on  tbe  body.  Tbe  objection  was  that  she 
could  state  how  the  wounds  ranged,  but 
could  not  give  her  opinion  how  tbe  instru- 
ment was  used.  Afterwards  she  stated  just 
how  the  wounds  or  bums  ranged  with  ref- 
erence to  each  other,  and  gave  their  dimen- 
sions. We  think  this  also  was  within  the 
range  of  common  experience.  Having  ex- 
amined the  wounds  and  their  relations  to 
each  other,  we  think  that  a  witness  of  or- 
dinary Intelligence  could  state  that  it  look- 
ed to  her  as  if  they  had  been  inflicted  by  an 
Instrument  which  was  applied  in  a  continu- 
ous stroke  or  application,  and  not  in  sepa- 
rate and  detached  wounds  or  by  distinct 
strokes.  On  cross-examination  she  testified 
tbat  she  had  often  seen  burns;  the  children 
had  been  burned  by  accident,  and  she  herself 
had.  She  bad  never  made  a  scientific  in- 
vestigation of  burns. 

Mrs.  Martina  Tucker,  a  married  woman  of 
some  48  years,  testified  that  she  also  made 
an  examination  of  tbe  prosecutrix  on  or 
at>out  the  22d  of  January,  in  connection  with 
several  other  ladies,  and  that  she  found  six 
or  seven  places  that  she  called  bums  on 
Maggie's  body,  and  found  bruises  and  welts 
from  a  whip  or  switch,  whichever  it  was. 
Mrs.    Tucker    testified    tbat    these    wounds 
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'Which  she  called  burns  were  kind  of  bonnd 
together.  When  she  saw  them  they  had 
healed,  some  of  them  more  than  others,  and 
Just  one  was  an  inch  and  a  half  or  two 
inches  in  length  and  about  an  Inch  wide. 
They  had  scabs  on  them.  She  had  seen 
bums;  had  been  burned  herself  on  the  stove 
or  with  hot  irons.  She  said  that  she  thought 
that  these  bums  on  Maggie's  body  looked 
like  the  bums  that  she  had  seen  which  had 
been  caused  by  being  burned  by  a  hot  iron; 
that  is,  she  thought  they  looked  like  bums 
to  her.  The  witness  gave  a  full  description 
of  the  size  and  appearance  of  the  various 
burns  or  wounds  that  she  saw.  She  also  tes- 
tified that  she  had  burned  herself  accident- 
ally vrith  carbolic  acid,  and  these  burns  did 
not  look  like  those  she  had  seen  caused  by 
the  acid.  This  is  about  the  substance  of  the 
testimony. 

Dr.  Vessels  examined  these  wounds,  and 
fully  corroborated  all  that  Mrs.  Moranville 
and  Mrs.  Tucker  had  said  in  regard  to  them, 
and  also  testified  that  a  wound  made  by  an 
acid  left  a  different  effect  on  the  body  than 
an  ordinary  burn,  and  testified,  further,  that 
he  did  not  believe  that  it  was  possible  to 
pour  liquid  on  the  girl  and  cause  the  shape 
and  condition  of  these  scars  that  he  found 
on  her  body.  Dr.  Morton  fully  corroborated 
Dr.  Vessels  and  the  other  witnesses,  and 
gave  It  as  his  opinion  that  these  wounds 
had  not  been  occasioned  by  scalding  or  done 
with  an  acid  or  liquid. 

We  think  that  the  testimony  of  Mrs. 
Tucker  was  competent.  She  had  merely 
given  her  opinion  that  the  scars  were  burns 
as  the  result  of  her  ordinary  observation  and 
experience,  and,  as  we  have  said  in  regard 
to  Mrs.  MoranviUe's  evidence,  we  think  that 
her  experience  and  observation  was  sufllcient 
to  entitle  her  to  give  her  opinion  as  to 
what  had  caused  these  wounds.  Certainly 
we  think  there  was  no  revereible  error  oc- 
casioned by  the  admission  of  this  testimony, 
when  it  was  so  fully  corroborated  by  the  ex- 
pert evidence  of  both  Drs.  Morton  and 
Vessels. 

7.  Error  is  also  alleged  as  to  the  exclusion 
of  testimony  of  Emanuel  Lash.  This  witness 
was  called  to  show  the  unfriendly  feeling 
existing  between  Mrs.  Moranville  and  Mrs. 
Nieuhaus  and  their  respective  husbands. 
And  he  testified  without  objection  that  they 
were  at  outs,  and  that  the  trouble  seemed 
to  have  arisen  in  regard  to  a  binder  that  Mr. 
Nieuhaus  had  sold  to  Mr.  Morauville.  The 
objection  on  the  part  of  the  state  was  that 
the  witness  was  detailing  a  trouble  between 
another  Moranville  and  the  defendant,  and 
the  court  excluded  it  as  immaterial.  When 
Mrs.  Moranville  was  on  the  stand  she  was 
asked  if  she  had  been  on  speaking  terms 
with  Mrs.  Nieuhaus  for  about  five  or  six 
months,  and  she  answered,  "No,  sir,  not 
since  this  trouble  commenced,"  and  she  stat- 
ed that  prior  to  that  time  she  and  Mrs. 
Nieuhaus  exchanged  visits;  that  Mrs.  Nieu- 


haus had  been  to  her  home  twice  since 
Moranville  had  moved  out  of  Mr.  Nieuhaus' 
property.  She  admitted  that  she  bad  signed 
an  affidavit  charging  Mrs.  Nieuhaus  with 
this  assault,  but  that  the  .prosecution  was 
begun  in  another  court,  and  nothing  came 
of  the  proceedings  commenced  by  her.  The 
defendant  testified  that  she  and  Mrs.  Moran- 
ville bad  not  been  on  speaking  terms  for  a 
year  from  last  August;  that  in  August,  the 
year  before,  the  defendant's  mother  visited 
her,  and,  as  Mrs.  Moranville  was  some  way 
related  to  her  mother,  the  defendant  went 
with  her  mother  to  visit  Mrs.  Moranville, 
but  that  the  latter  never  spoke  to  her  during 
the  visit,  and  that  there  was  an  ill  feeling 
between  them  for  six  months  before  the 
trouble  came  up.  Taking  into  consideration 
that  the  witness  Lash  was  permitted  to  state 
that  the  defendant  and  Mrs.  Moranville 
were  "at  outs"  and  to  detail  the  cause  of 
the  trouble  between  their  husbands,  and  that 
Mrs.  Moranville  had  adm'ltted  that  they  were 
not  on  speaking  terms  and  had  not  been  since 
this  trouble  came  up,  and  that  the  defendant 
had  corroborated  that  statement  as  to  the 
ill  feeling  existing  between  them,  we  think 
it  is  perfectly  apparent  that  the  111  feeling 
between  these  parties  was  made  apparent  to 
the  jury.  And  whatever  effect  it  could  have 
upon  the  fairness  and  truthfulness  of  Mrs. 
MoranviUe's  testimony  was  secured  to  the 
defendant  by  the  testimony,  while  It  is  true, 
as  defendant  Insists,  that  it  is  perfectly  com- 
petent to  show  the  motive  and  animosity  of 
an  adverse  witness  in  order  that  the  Jury 
may  know  what  credit  to  give  the  statement 
of  such  a  witness;  but  when  this  animosity 
was  so  fully  shown  as  it  was  in  this  case, 
It  is  clear  to  our  minds  that  the  mllng  of 
the  court  did  not  deprive  the  defendant  of 
the  benefit  of  that  principle  of  law,  and 
does  not  offer  any  substantial  ground  for  the 
reversal  oi  the  Judgment  in  this  case. 

8.  I'inally.  it  is  insisted  that  the  court  er- 
red in  falling  and  refusing  to  instruct  the 
Jury  upon  a  common  assault.  The  defend- 
ant requested  an  instruction  to  this  effect, 
which  the  court  refused.  It  is  to  be  noted 
in  the  first  place  that  the  indictment  in  this 
case  is  for  felonious  wounding  and  disfigur- 
ing, and  is  not  an  indictment  for  an  assault 
with  intent  to  kill,  either  with  or  without 
malice  aforethought  While  there  are  nu- 
merous cases  which  hold  that,  where  the 
evidence  is  doubtful  as  to  the  grade  of  the 
assault.  It  Is  proper  for  the  court  to  Instmct 
for  simple  assault  and  battery,  and  the  Jury 
may  so  find,  it  is  also  equally  well  settled  in 
this  state  that  where  the  evidence  on  behalf 
of  the  state,  if  true,  establishes  a  felonious 
assault,  the  court  should  not  give  an  instruc- 
tion for  common  assault  State  y.  Barton, 
142  Mo.,  loc.  clt  455,  456,  44  S.  W.  239;  State 
V.  Duncan,  142  Mo.,  loc  clt  401,  4G2,  44  S. 
W.  203 ;  State  v.  Higgerson,  157  Mo.,  loc.  dt 
402.  57  S.  W.  1014 ;  State  v.  Musick,  101  Mo., 
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loc  at  270,  14  8.  W.  212.  If  the  Jury  In  this 
case  had  believed  the  defendant's  testimony 
under  the  Instmctlon  of  the  court,  she  was 
entitled  to  go  acquit  of  any  offense,  hot  If,  as 
they  evidently  did,  they  believed  the  evidence 
on  behalf  of  the  state.  It  was  a  felonious 
wounding  and  disfiguring  of  the  prosecutrix, 
and  the  court  proi)erly  refused  to  Instruct 
apon  conamon  assault. 

We  have  thus  endeavored  to  carefully  con- 
sider every  proposition  advanced  on  behalf 
of  the  defendant,  and  have  readied  the  con- 
clusion that  there  Is  no  reversible  error  In 
the  record,  and  that  the  judgment  should  be, 
and  It  Is  therefore,  affirmed.  All  of  this  Di- 
vision concur. 


DAT  et  al.  v.  CONSOLIDATED  LIGHT, 
POWER  ft  ICE  CO. 

(Kansas  CSty  Court  of  Appeals.     Miasouri. 
March  1,  1009.) 

1  ApPEAI.   AHD  £BB0B  (I  997»)— OVKBHTTLHIO 

Demttbrbb  to  Evidencb— Rbvikw. 

The  court,  on  reviewing  the  raling  on  a 
demurrer  to  plaintiff's  evidence,  must  consider 
the  facta  in  their  aspect  most  favorable  to  the 
cause  of  action  asserted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4023,  4024;  Dec.  Dig-  } 
997.*] 

2  EtBCTBIClTT  (i  16*)— IHJTJBIM  IHCIDEHT  TO 
PBODDCnON    AND    USE— IRSULATION. 

One  making  merchandise  of  electricity  and 
tntninnittins  it  along  public  thoroughfares  of 
populous  communities  must  prevent  its  escape, 
and  where  an  ordinarily  prudent  person,  ob- 
Krving  the  highest  degree  of  care,  would  antici- 
pate that  persona  in  the  exercise  of  their  lawful 
rifcht  might  be  brought  in  contact  with  elec- 
trically charged  wires,  he  must  insulate  the 
«im  and  maintain  them  in  a  proper  state  of 
repair. 

[Bd.  Kote.— For  other  cases,  see  Electricity, 
Cent  Dig.  f  »;   Dec.  Dig.  {  16.*) 

3.  EixcTBicrrr  ({  14*)— Ihjubies  Incident  to 
Pboduction  and  Use — Case  Reqdibkd. 
Where  one  making  merchandise  of  elec- 
tricity and  transmitting  it  along  the  pnblic 
thorooghfares,  olMerving  the  highest  degree  of 
care,  ought  to  anticipate  that  persons  rightfully 
OD  the  fiat  roof  of  a  building  might  come  into 
contact  with  wires  maintained  in  an  alley  in 
the  rear  of  the  building,  he  must  exercise  the 
liighest  degree  of  care  to  replace  defective  wires, 
■nd  a  breach  thereof  is  actionable  negligence. 

[Bl  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  f  7;   Dec.  Dig.  i  14.»J 

i  BlECTRICTTT  (f  16*}— tNJDBIES  INCIDENT  TO 

Pboduction  and  Use— Cabe  Requibed. 
Where  a  company  engaged  in  mannfactui^ 
ing  and  vending  deetridty  for  light  and  power 
maintained  wires  at  the  rear  of  the  flat  roof 
of  t  bnilding  with  constructive  knowledge  that 
tlie  occnpauts  of  the  adjoining  building  used 
•neh  TOOl  with  the  acquiescence  of  the  owner 
tliereof,  the  company  was  required  to  maintain 
itt  wires  in  a  safe  condition  and  was  liable  for 
u>e  death  of  a  child,  playing  on  the  roof,  by 
(ootact  with  a  defectively  insulated  wire. 

[Bl  Note.— For  other  cases,  see  Electricity, 
C«nL  Dig.  i  »;  Dec.  Dig.  (  16.*] 


5.  Death  (f  108*)— Of  Child— Contbibutobt 
Neouoence  or  Pabeni  —  Question  fob 

JUBT. 

Whether  the  mother  of  a  child,  six  years 
old,  was  negligent  in  permitting  the  child  to 
play  on  the  flat  roof  of  an  adjacent  building, 
precluding  recovery  by  her  for  the  death  of  the 
child  by  contact  with  a  live  wire  negligently 
maintained  near  the  roof,  held,  under  the  evi- 
dence, for  the  jury. 

[EU.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  g  141 ;  Dec.  Dig.  1 103.*] 

6.  ELECTBICITT  (8    18*)— CONTBIBUTOBT  Nbo- 

lioence  of  Childbbn. 

A  child,  six  years  oid,  playing  on  the  flat 
roof  of  a  building  and  coming  in  contact  with  a 
live  electric  wire  maintained  near  the  roof,  is 
not  chargeable  with  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  EUeetricity, 
Cent  Dig.  t  10;   Dec.  Dig.  i  18.*] 

7.  Death  (8  104*)— Of  Chu-d— Contbibutoby 

NEQLIOENCE  of  FABENtS— INSTBUCnONB. 

An  instruction,  in  an  action  by  parents 
for  the  death  of  a  minor  child,  that  the  burden 
was  on  defendant  to  establish  that  the  child  was 
killed  by  his  own  negligence  or  the  negligence 
of  his  mother  contributing  thereto,  "and  not  by 
the  negligence  of  the  defendant,"  etc,  was 
erroneous  for  imposing  on  defendant  the  burden 
of  proving  its  freedom  from  negligence,  while 
plaintiffs  had  the  burden  to  show  affirmatively 
that  defendant's  negligence  was  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  8  104.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Hugh  C.  Dabbs,  Judge. 

Action  by  I.  D.  Day  and  another  against 
the  Consolidated  Light,  Power  ft  Ice  Com- 
pany. From  a  judgment  for  plalb tills,  de- 
fendant appeals.    Reversed  and  remanded. 

A.  E.  Spencer,  John  A.  Eaton,  and  B.  H. 
McVey,  for  appellant.  Perkins  &  Blair  and 
Walden  ft  Andrews,  for  resxrandenta. 

JOHNSON,  J.  Plaintiffs  were  the  par- 
ents of  Shelton  Day  Moody,  a  boy  six  years 
old  at  the  time  of  his  death,  which  occurred 
February  14,  1007.  Defendant  Is  a  corpora- 
tion engaged  In  the  business  of  manufactur- 
ing and  vending  electricity  for  light  and 
power  In  the  city  of  Joplln.  The  death  of  the 
child  was  caused  by  an  electric  shock  which 
he  received  by  coming  in  contact  with  one  of. 
defendant's  highly  charged  wires,  and  It  la 
alleged  In  the  petition  that  defendant  was 
negligent:  First,  in  placing  the  wire;  and, 
second.  In  permitting  It  to  remain  In  a  de- 
fective and  dangerous  condition  caused  by 
the  decay  and  consequent  removal  of  a  part 
of  the  Insulation.  The  answer  is  voluminous, 
but  in  etCect  the  main  defenses  interposed  ara 
a  general  denial  and  a  plea  of  contributory 
negligence.  Verdict  and  judgment  were  for 
plaintiffs  in  the  sum  of  $2,000,  and  the  cause 
Is  here  on  the  appeal  of  defendant 

First  we  shall  dispose  of  the  qnestlonB 
raised  by  the  contention  of  defendant  that 
Its  request  for  an  instmctlon  peremptorily 
directing  a  verdict  in  its  favor  should  have 
been  granted.  Material  facts  disclosed  by 
the  evidence  of  plaintiffs  are  as  follows:  At 
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the  time  of  bis  death,  the  boy  was  living 
with  bla  mother  (now  Mrs.  Moody),  who  kept 
a  rooming  house  on  the  third  floor  of  a  busi- 
ness house  in  Joplln  at  No.  413  Main  street. 
/Adjoining  this  building  on  the  south  was  a 
two-story  store  building  with  a  flat  tin  roof. 
Windows  in  Mrs.  Moody's  apartments  afford- 
ed easy  access  to  this  roof,  and  the  evidence 
tends  to  show  that  the  roof  was  used  as  a 
back  yard  by  Mrs.  Moody,  her  family,  and 
tenants.  A  clothesline  was  stretched  across 
it  In  the  summer  tenants  sometimes  slept 
there,  and  at  times  children  used  it  as  a 
playground.  We  are  stating  the  facts  In 
their  aspect  most  favorable  to  the  cause  of 
action  asserted — a  thing  we  should  do  in 
ruling  on  the  demurrer  to  the  evidence.  The 
owner  of  the  adjoining  'building  was  not 
Mrs.  Moody's  landlord,  and  there  is  evidence 
that  he  complained  about  the  roof  being  Ut- 
tered with  trash  and  refuse;  but  he  made 
no  complaint  to  Mrs.  Moody,  and  it  is  fair 
to  say  that  for  a  long  period  he  tacitly  ac- 
quiesced in  the  use  of  the  roof  by  her  and 
her  tenants.  Early  in  the  afternoon  of  Feb- 
ruary 14,  1907,  the  boy  was  playing  with  a 
return  rubber  ball  in  one  of  the  rooms  of 
his  mother's  apartments.  The  weather  be- 
ing pleasant,  the  window  was  open,  and  the 
ball  accidentally  bounded  out  onto  the  roof. 
The  boy  went  after  the  ball,  and  had  been  on 
the  roof  but  a  few  moments  when  bis  mother, 
who  was  at  work  in  one  of  the  rooms,  ob- 
served hini  and  called  him  to  come  in.  He 
replied  that  he  would  obey  as  soon  as  he 
could  get  his  ball.  At  this  time  a  woman 
lodger  asked  him  to  hand  her  a  shirtwaist 
which  was  on  the  clothesline.  He  did  so, 
and  then  started  towards  the  alley  end  of  the 
roof.  In  a  short  time  his  mother  called 
again  to  him,  and,  receiving  no  response,  she 
looked  out  and  saw  him  lying  on  the  roof 
near  the  end.  It  was  discovered  that  the 
ball  had  rolled  off  into  the  alley,  and  the 
position  of  the  body  (the  boy  was  dead)  in- 
dicated that  the  child  had  crept  to  the  end 
of  the  roof  and  looked  over  into  the  alley 
to  see  where  the  ball  had  fallen.  Evidently 
he  had  grasped  the  metal  gutter  with  his 
hands  and  protruded  his  head  far  enough  to 
bring  his  forehead  into  contact  with  the 
electric  light  wire  owned  by  defendant, 
which,  at  the  time,  was  charged  with  a  dead- 
ly current  of  electricity,  and  from  which  the 
insulation  had  worn  off  at  the  place  of  con- 
tact A  downspot  In  all  likelihood,  served  to 
complete  the  new  circuit  afforded  the  current 
by  the  contact  of  the  boy's  bead  with  the 
wire.  The  wire  was  on  a  line  which  defend- 
ant bad  built  along  that  side  of  the  public 
alley.  At  the  rear  end  of  the  building,  the 
wire  ran  parallel  to  the  end  of  the  roof  and 
was  about  six  inches  out  from  the  edge  of  the 
gutter  and  about  the  same  distance  above  it 
There  is  evidence  to  the  effect  that  defendant 
had  received  actual  knowledge  of  the  defec- 
tive and  dangerous  condition  of  the  Insula- 
tion a  long  time  before  the  Injury  occurred. 


The  highly  dangerotu  and  subtle  nature  of 
electricity  has  compelled  the  courts  of  this 
state  to  require  of  persons  who  make  mer- 
chandise of  it  and  who  transmit  it  along  the 
public  thoroughfares  of  populous  communi- 
ties, the  exercise  of  the  highest  degree  of 
care  to  prevent  its  escape  from  appointed 
channels.  Where  it  reasonably  may  be  said 
that  an  ordinarily  careful  and  prudent  per- 
son observing  the  highest  degree  of  care 
would  anticipate  that  persons  In  the  exercise 
of  lawful  right  might  be  brought  Into  con- 
tact with  wires  carrying  powerful  currents 
of  electricity,  the  law  charges  the  owner  of 
such  wires  to  Insulate  them  and  to  maintain 
them  in  a  proper  state  of  repair.  This  is  on 
the  broad  and  fundamental  principle  "that  in 
all  cases  in  which  any  person  undertakes  the 
performance  of  an  act  which,  if  not  done 
with  care  and  skill,  will  be  highly  danger- 
ous to  the  persons  or  lives  of  one  or  more 
persons  known  or  unknown,  the  law  ipso 
facto  Imposes  as  a  public  duty  the  obliga- 
tion to  exercise  such  care  and  skill."  Van 
Winkle  V.  Insurance  Co.,  52  N.  J.  Law,  240, 
19  Atl.  472.  In  Gelsmann  v.  Electric  Co., 
173  Mo.  674,  73  S.  W.  659,  the  Supreme  Court 
said:  "Electricity  is  one  of  the  most  dan- 
gerous agencies  ever  discovered  by  human 
science,  and  owing  to  that  fact  it  was  the 
duty  of  the  electric  light  company  to  use 
every  protection  which  was  accessible  to  In- 
sulate its  wires  at  all  points  where  people 
have  the  right  to  go,  and  to  use  the  utmost 
care  to  keep  them  so;  and  for  personal  in- 
juries to  a  person  in  a  place  where  he  has  a 
right  to  be  without  negligence  upon  his  part 
contributing  directly  thereto,  it  is  liable  la 
damages."  McLaughlin  v.  Electric  Light  Co., 
100  Ky.  173,  37  S.  W.  851,  34  L.  R.  A.  812. 
In  Winkelman  v.  Electric  Light  Co.,  110  Mo. 
App.  184,  85  S.  W.  99,  we  said:  "Consider- 
ing the  noiseless,  hidden,  and  destructive 
power  of  electricity,  a  reasonable  effort  to 
control  it  is  nothing  short  of  the  utmost  ef- 
fort— nothing  less  than  the  utmost  would  be 
a  reasonable  effort."  And  later,  in  Byerly 
V.  Light  Power  ft  Ice  Co.,  130  Mo.  App.,  loc. 
Git  601,  109  S.  W.  1066,  we  reiterated  the 
rule  in  the  following  language:  "The  utility 
of  this  agency  is  fully  appreciated  by  the 
courts,  and  no  desire  is  entertained  to  re- 
strict Its  use;  but  the  fact  that  when  It  la 
not  kept  closely  confined  within  appointed 
channels,  its  tendency  to  break  loose  and  ita 
capacity  for  evil  are  so  great  impels  the 
courts  to  lay  down  the  rule  that  persons  who 
engage  in  the  business  of  transmitting  highly 
destructive  currents  of  electricity  must  ex- 
ercise the  highest  degree  of  care  to  prevent 
their  'iscape  from  the  carrying  wires."  This 
rule  ijipels  us  to  declare  that  if  defendant 
at  any  time  before  the  injury,  had  reason 
to  anticipate,  while  employing  the  highest 
degree  of  care,  that  persons  rightfully  on 
the  roof  of  the  building  might  come  into 
contact  with  the  wire,  it  became  Its  duty  to 
exercise  the  highest  degree  of  care  to  repair 
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or  replace  the  defectlre  wire,  and  a  breach 
of  BDch  duty  would  constitute  negligence^ 

It  Is  argaed  by  defendant  that  the  boy 
was  a  treBpasser  on  the  roof,  or,  at  any  rate, 
was  a  mere  licensee,  and  that  in  either  case 
defendant  bad  no  reason  to  anticipate  bis 
presence  there,  and  therefore  was  under  no 
doty  to  guard  against  injuring  him.  The 
evidence  of  plalntUf  shows  that.  If  defendant 
did  not  have  actual,  it  did  have  constructire, 
knowledge  of  the  fact  that  the  occupants  of 
the  adjoining  building — children  among  them 
—were  In  the  habit  of  using  the  roof,  and  we 
think  an  ordinarily  prudent  person  in  the 
Bltaation  of  defendant  should  hare  anticipat- 
ed tliat  such  usage  likely  would  result  In 
some  person  being  brought  Into  contact  with 
a  wire  In  such  close  proximity  to  the  a>d 
of  the  roof.  Children  will  play,  and  they  will 
give  rein  to  natural  curiosity.  It  was  to  be 
expected  that  playthings,  such  as  balls  or 
marbles,  might  fall  Into  the  alley,  and  In  such 
case  it  would  be  in  accordance  with  the  Im- 
pulses of  child  nature  for  the  owner  to  at- 
tempt, as  this  boy  did,  to  discover  his  lost 
playtlilng  from  the  end  of  the  roof;  and, 
farther,  it  would  have  been  a  very  natural 
act  in  a  chUd  to  take  hold  of  a  wire  so  close 
from  no  other  motive  than  that  of  mere  idle 
curiosity  or  playfulness.  A  reasonable  per- 
son In  defendant's  situation  should  have 
known  that  the  wire  in  Its  defective  condi- 
tion was  a  menace  to  the  safety  of  children 
in  the  babit  of  using  the  roof  as  a  play- 
ground. 

The  precise  natnre  of  the  relationship  of 
the  boy  to  the  owner  of  the  premises  is  not 
important.  It  la  enough  to  know  that  he  and 
the  other  persons  who  used  the  roof  were 
not  trespassers.  The  usage  l>eing  with  the 
permisslcoi  of  the  owner,  express  or  implied, 
tbe  child  was  rightfully  there  so  far  as  de- 
fendant was  concerned.  This  case  differs 
from  those  where  the  plaintiff  was  a  tres- 
passer oo  tbe  property  or  a  mere  licensee  of 
tbe  defendant  No  such  rdatlon  existed  be- 
tween def  aidant  and  the  boy,  bat,  as  we  have 
intimated,  the  boy,  as  to  all  persons  except 
tbe  owner  of  the  building,  was  using  the  roof 
u  rl^tfolly  as  tbongh  he  owned  the  prem- 
ises lUmself.  There  is  not  sufficient  ground 
in  the  facts  before  us  for  declaring  the  moth- 
er of  the  child  guilty  in  law  of  negligence. 
Under  the  facts  disclosed,  the  characteriza- 
tion of  ber  conduct  was  an  issue  for  the 
Jniy  to  solve  There  is  no  merit  in  the  sug- 
gestion that  tbls  child,  only  six  years  old, 
was  guilty  of  contributory  negligence.  Tbe 
demurrer  to  the  evldoace  was  properly  oyer- 
ruled. 

On  behalf  of  plaintiffs,  tbe  court  gave  tbe 
following  instruction:  "The  court  Instructs 
tbe  Jury  that  one  of  the  defenses  in  this 
case  is  contributory  negligence,  and  that  the 
burden  is  on  tbe  defendant  to  establish  to  the 
satisfaction  of  the  jury  by  the  greater  weight 


or  preponderance  of  the  evldoice  that  plain- 
tiff's son,  Shelton  Day,  was  killed  by  his 
own  negligence,  or  the  negligence  of  bis 
mother,  contributing  thereto,  and  not  by  the 
negligence  of  the  defendant,  and  unless  the 
Jury  80  believe  they  will  find  against  the 
defendant  on  tbe  question  of  tbe  contributory 
negligence  of  said  Shelton  Day  and  bis  moth- 
er ;  but,  in  passing  upon  the  question  of  the 
contributory  negligence  of  said  Shelton  Day, 
the  Jury  will  have  the  right  to  take  into 
consideration  the  age  of  plaintiffs'  said  sou, 
Shelton  Day."  Tbe  clause  Italicized  Imposed 
on  defendant  the  burden  of  satisfying  the 
Jury  that  the  injury  was  not  caused  by  the 
negligence  of  defendant  This  was  palpable 
error.  The  burden  remained  on  plaintiffs  to 
the  end  of  the  case  to  show  affirmatively 
that  negligence  of  defendant  charged  in  the 
petition  was  the  proximate  cause  of  the  In- 
Jury.  The  error  was  prejudicial  and  was  not 
cured  by  the  instructions  of  defendant  We 
answer  the  suggestion  that  there  was  no  evi- 
dence on  which  to  base  a  finding  that  the 
mother  of  the  child  was  negligent  by  saying 
that  the  facts  and  circumstances  in  evidence 
would  support  an  Inference  of  negligence  on 
her  part  She  said  she  did  not  know  that 
the  wire  carried  a  dangerous  current  of  elec- 
tricity, but  that  statement  is  not  conclusive. 
A  reasonable  person  well  might  think  that 
an  ordinarily  careful  and  prudent  mother 
would  not  suffer  her  child  of  such  tender 
years  to  play  on  the  roof,  or  even  to  go  there. 
We  are  going  as  far  as  we  should  go  when 
we  declare  that  tbe  mother's  conduct  was 
an  issue  of  fact  for  the  Jury  to  determlna 

We  find'  no  other  error  in  the  record,  but 
for  that  Just  considered  the  Judgment  is  re- 
versed, and  the  cause  remanded.  All  con- 
cur. 


WINFREY  V.  RAGAN  et  tfx. 

(Kansas  City  Court  of  Appeals.    Missouri. 

March  1,  1900.) 

1.  Bills  and  Notes  (H  492,  493*)— Suit  oh— 

BUBDBN  OF  PBOOr. 

In  an  action  on  notes  the  burden  waa  on 
the  makers  to  show  that  the  notes  were  not 
delivered  to  plaintiff  and  were  wrongfully  ob- 
tained by  him  from  the  bank,  where  they  were 
placed  in  escrow,  and  that  they  were  unsupport- 
ed by  a  sufficient  consideration. 

[Bd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  it  1649,  1654;  Dec.  Dig.  H 
492,  493.*] 

2.  TaiAX,  (I  186*)— PaoviNci  or  Jubt— Qdks- 
TIONS  OF  Fact. 

It  is  for  the  jury  to  settle  Issues  of  fact. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  320;   Dec.  Dig.  t  136.*] 

8.  Appkal  and  Bbbob  (8   1001*)— Rkvikw— 

ViBDiCTB— Conclusiveness. 

A  verdict,  supported  by  substantial  evi- 
dence, under  proper  instructions,  will  not  be 
disturbed  on  appeal. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3928;   Dec.  Dig.  f  1001.*] 
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Appeal  from  Clrcnlt  Court,  Jackson  Coun- 
ty; ThoB.  H.  ReyBOlds,  Special  Judga 

Action  by  Caleb  Winfrey  against  Alexander 
Ragan  and  wife.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Tboa.  H.  &  Verne  D.  Edwards,  for  appel- 
lants. Borland,  Cioodwin  ft  Pew,  for  respond- 
ent. 

JOHNSON,  J.  Action  on  two  negotiable 
promissory  notes,  each  dated  July  19,  1897, 
and  payable  on  or  before  six  months  atter 
date  at  the  Bank  of  Grand  Axenue,  Kansas 
City.  The  principal  of  the  note  pleaded  In 
the  first  count  Is  $340;  that  of  the  note 
pleaded  In  the  second  count  $240.  Both  are 
signed  by  defendants,  Etha  Ragan  and  Alex- 
ander Kagan,  who  are  husband  and  wife. 
The  first  note  is  made  payable  to  the  order 
of  plaintiff,  the  second  to  his  son,  N.  B.  Win- 
frey, who  indorsed  and  transferred  It  to 
plaintiff  before  the  bringing  of  the  suit  In 
the  answer  defendants  admit  the  execution 
of  the  notes,  but  deny  that  plaintiff  Is  the 
legal  owner  and  holder  of  them.  Further  de- 
fendants allege:  "That  no  consideration  ever 
passed  from  plaintiff  to  defendants  for  said 
notes  or  either  of  said  notes.  That  said  notes 
were  executed  by  defendants  and  placed  In 
escrow  (with  a  contract  between  plaintiff  and 
defendants  simultaneously  executed),  In  the 
Bank  of  Grand  Avenue,  southeast  comer  of 
Fourteenth  street  and  Grand  avenue,  Kansas 
City,  Mo. ;  said  notes  and  contract  to  be  left 
in  escrow  until  the  performance  by  plaintiff 
of  the  conditions,  acts,  and  things  mentioned 
and  described  In  said  contract  That  plaintiff 
never  performed  any  act  or  thing  mentioned 
In  said  contract  as  the  consideration  for  said 
notes,  and  that  said  notes  have  never  been  de- 
livered to  plaintiff  by  defendants  or  any  one 
authorized  by  defendants  to  deliver  same  to 
plaintiff,  and  plaintiff  illegally  and  upon  mis- 
representation of  facts  to  the  officers  of  said 
bank  obtained  said  notes  and  contract  with- 
out the  knowledge  or  consent  of  the  defend- 
ants." The  reply  Is  a  general  denial.  The 
evidence  of  plaintiff  tends  to  show  that  the 
notes  were  executed  and  delivered  to  blm  in 
payment  of  money  borrowed  of  him  by  de- 
fendants, and  that  be  deposited  the  notes  in 
the  Bank  of  Grand  Avenue  for  collection. 
The  evidence  of  defendants  is  to  the  ^ect 
that  the  notes  were  not  delivered  to  plaintiff, 
but  were  executed  for  the  purpose  of  paying 
the  purchase  price  of  quitclaim  deeds  which 
plaintiff  was  to  execute  In  favor  of  defend- 
ants to  two  lots  In  Kansas  City,  that  the 
notes  were  deposited  In  the  bank  under  the 
terms  of  a  written  agreement  signed  by  the 
parties,  wbldi  required  them  to  be  delivered 


to  plaintiff  on  the  dellveiy  by  him  to  the  bank 
of  the  quitclaim  deeds,  and  that  plaintiff  fail- 
ed to  deliver  the  deeds.  Verdict  and  Judg- 
ment were  (or  plaintiff  on  both  counts  of  the 
petition. 

The  principal  contention  of  defendants  Is 
that  the  Judgment  Is  not  supported  by  sub- 
stantial evidence,  but  we  find  that  it  is.  The 
written  contract  made  by  the  parties  the  day 
after  the  notes  were  executed  Is  conslstokt 
with  the  theory  of  each.  It  Is  as  follows: 
"Kansas  City,  Mo.,  July  20,  1887.  It  Is  here- 
by agreed  by  and  between  Caleb  Winfrey, 
and  Etha  Ragan  and  Alexander  Ragan,  that 
the  deeds  made  and  executed  on  this  date  to 
lots  39  and  40,  block  5,  Mount  Auburn,  are 
to  be  placed  in  the  Bank  of  Grand  Avenue, 
together  with  this  contract  and  neither  par^ 
ty  Is  to  receive  them  without  the  consent  of 
both  parties,  or  If  a  certain  note  given  this 
date  by  Etha-  Ragan  and  Alexander  Ragan 
Is  fully  paid,  amounting  to  $240.00,  given  this 
date,  said  bank  Is  anthorlzed  to  deliver  the 
deed  to  lot  39,  block  6,  Mount  Auburn,  to  said 
Etha  or  Alexander  Ragan,  or  their  order,  and 
that  under  like  conditions  the  note  of  $340.00 
also  given  this  date,  being  paid  In  full,  the 
deed  to  lot  40,  block  6,  Mount  Auburn,  shall 
be  delivered  In  like  manner,  and  said  bank 
is  authorized  to  deliver  same  under  such  con- 
ditions. Caleb  Winfrey.  Etha  Ragan.  Alex- 
ander Ragan." 

It  appears  that  defendants  owned  the  lots 
described,  subject  to  a  deed  of  trust  for  $2,800, 
which  the  holder,  a  stranger  to  this  suit  was 
entitled  to  foreclose  as  default  had  occurred, 
and  that  plaintiff  held  tax  deeds  to  the  lots. 
Plaintiff  testified  that  the  deeds  referred  to 
In  the  contract  were  deeds  conveying  the  equi- 
ty of  redemption  which  defendants  agreed  to 
execute  and  deposit  as  security  for  the  notes, 
and  that  defendants  failed  to  perform  that 
agreement  Afterwards  the  lots  w««  sold 
under  the  deed  of  trust  It  I9  conceded  that, 
though  N.  B.  Winfrey  was  made  the  payee  of 
the  second  note,  he  had  no  real  Interest  in 
the  transaction,  but  was  acting  for  plaintiff. 
The  burden  of  proof  was  on  the  defendants 
to  show  that  the  notes  were  not  delivered  to 
plaintiff,  but  were  wrongfully  obtained  by 
blm  from  the  bank,  and  that  they  were  un- 
supported by  a  sufficient  consideration.  The 
evidence  adduced  by  defendants  on  these  is- 
sues is  substantial,  but  by  no  means  conclu- 
sive. It  sufficed  only  to  raise  Issues  of  fact 
which  It  was  the  province  of  the  triers  of 
fact  to  settle.  The  instruction  properly  sub- 
mitted these  Issues  to  the  Jury,  and,  since  the 
verdict  rests  on  substantial  evidence,  we  find 
no  occasion  to  interfere. 

The  Judgment  is  affirmed.    All  ooncnr. 
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STATE  V.  KESSIiER  et  al. 

(Kansas  City  Court  ot  Appeals.    MissoniL 

Maich  1,  1909.) 

1.  Schools  and  School  Distmotb  (|  72*)— 
ScHOOLHOxTBES— Use  fob  Litebabt  Entbr- 
lAiNinsniB. 

Under  Rev.  St.  1899,  (  9763  (Ann.  St.  1906, 
p.  4477),  authorizing  tlie  use  of  schoolhousea 
for  literary,  etc.,  purposes  on  demand  b^  a 
majority  of  tlie  voteTS  at  an  annual  meeting, 
and  providinc  that,  if  the  persons  so  using  a 
Bchoolhonse  fail  to  keep  it  clean,  etc.,  the  di- 
rectors may  refuse  further  use,  etc.,  where  such 
nse  was  voted,  the  members  of  a  literary  society 
could  unlock  the  door  and  enter  the  building, 
though  the  key  used  was  not  procured  from  one 
authorized  b^  the  board  to  deliver  it ;  the  board 
being  authorized  to  interfere  with  the  use  only 
for  the  society's  fikilare  to  keep  tha  house  clean, 
etc. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  72.»] 

2.  Schools  and  School  Distbictb  (|  57*)— 
BoABDB— Meetings— Validitt. 

Rev.  St.  1899,  8  9761  (Ann.  St.  1906,  p. 
4476),  requiring  meetings  for  the  organization 
of  school  boards  to  be  held  within  the  district, 
requires  all  meetings  to  be  so  held,  and  a  resolu- 
tion under  section  9763  (page  4477)  to  close 
the  schoolhouse  against  a  literary  society,  adopt- 
ed at  a  meeting  held  outside  the  district,  was 
void. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  i  57.*] 

3.  Schools  and  School  Distbicis  (f  OS*)— 

DiBECTOBS— AUTBOBITT. 

A  school  board  can  discharge  only  such 
functions  as  are  expressly  prescribed  by  statute, 
or  fairly  arise  by  necessary  implication  from 
those  conferred. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  S|  137,  138;  Dec. 
Wg.  S  55.*J 

Appeal  from  Circuit  Court,  Vemon  CJounty; 
B.  G.  Tburman,  Judge. 

Charlie  Kessler  and  others  were  convicted 
of  unlavrfnlly  entering  a  schoolhouse,  and 
they  appeal.    Reversed. 

A.  J.  King  and  D.  M.  Gibson,  for  appel- 
lants. J.  N.  Coll,  Pros.  Atty.,  and  M.  T. 
January,  for  the  State. 

JOHNSON,  J.  On  information  of  the 
proaecntlng  attorney  of  Vemon  county,  de- 
fendants were  tried  and  convicted  for  the 
commission  of  an  offense  In  violation  of  sec- 
tion 1889,  Rev.  St  1899  (page  1294,  Ann.  St 
1906).  The  charge  is  that  on  January  8,  1908, 
defendants  unlawfully  entered  the  Stanton 
Bchoolbonse,  located  in  district  No.  90,  Bad- 
ger township,  Vemon  county.  Defendants 
were  members  of  a  literary  society  which 
bad  been  using  the  schoolhouse  for  Its  meet- 
ings and  entertainments  pursuant  to  a  reso- 
lution passed  by  a  majority  of  the  voters  of 
the  school  district  at  an  annual  meeting. 
Section  9763,  Rev.  St  1899  (page  4477,  Ann. 
St  1906),  authorizes  the  use  of  scboolhonses 
"for  rellgtooB,  literary  or  other  public  pur- 
poses •  •  •  when  such  use  shall  be  de- 
manded by  a  majority  of  the  voters  of  such 


districts  voting  at  any  annual  or  special 
meeting  where  such  question  was  submit- 
ted." But  the  statute  requires  "that  where 
the  use  of  the  schoolhouse  Is  allowed  for  the 
above-named  purposes,  it  shall  be  the  duty 
of  the  party  or  parties  using  It  to  keep  It 
dean  and  In  good  repair  and  to  leave  it  in 
as  good  condition  as  it  was  when  they  took 
charge  of  It"  and  provides  "that  should  the 
party  or  parties  so  using  the  said  school- 
house  fall  to  comply  with  the  provisions  of 
this  section,  the  directors  of  such  district 
may  refuse  them  further  use  of  it  until  said 
provisions  are  compiled  with."  On  Decem- 
ber 28,  1907  the  board  of  directors  of  the 
school  district  met  in  a  store  In  the  city  of 
Nevada,  a  place  outside  the  l)Oundarles  of 
the  district  and  made  an  order  which  was 
recorded  by  the  clerk  as  follows:  "Proceed- 
ings of  Board  of  Directors:  Board  met  De- 
cember 28,  1907,  and  voted  to  close  the 
schoolhouse  against  the  literary  entertain- 
ment on  account  of  not  having  left  it  In  good 
condition  and  was  a  detriment  to  the  school." 
In  the  evening  of  January  8,  190S,  members 
of  the  literary  society — defendants  among 
them — appeared  at  the  schoolhouse  to  hold 
their  meeting,  and  found  the  building  locked. 
There  Is  no  direct  evidence  to  show  how  It 
was  entered,  but  it  Is  evident  from  the  facta 
and  circumstances  adduced  that  some  one 
unlocked  the  door  with  a  key  which  be  bad 
procured  somewhere.  After  the  building 
was  entered  and  the  lamps  lighted,  the  mem- 
bers of  the  board  appeared,  took  the  names 
of  defendants,  and  withdrew.  The  next 
morning  they  made  complaint  to  the  prose- 
cuting attorney,  and  this  prosecution  follow- 
ed. The  evidence  shows  beyond  question 
that  the  meetings  of  the  society  had  been  or- 
derly, and  that  the  house  had  been  left  in 
good  repair  and  condition;  but  In  the  view 
we  take  of  the  action  of  the  board  in  voting 
to  forbid  tbe  society  the  use  of  the  building, 
these  facts  are  of  little  consequence.  Should 
we  find  that  the  meeting  of  the  board  at 
which  the  resolution  was  adopted  was  Illegal 
and  consequently  that  the  resolution  was 
void,  the  members  of  the  society  under  the 
authority  conferred  on  them  by  the  voters 
of  the  district  had  the  right  to  unlock  tbe 
door  and  enter  the  building,  regardless  of  the 
fact  that  they  did  not  procure  the  key  they 
used  from  the  Janitor  or  from  some  one  au- 
thorized by  the  board  to  deliver  It  to  them. 
They  derived  their  right  to  use  the  building 
from  the  people  of  the  district,  not  from  the 
board,  and  the  latter  body  was  without  au- 
thority to  Interfere  with  such  use  except  on 
tbe  statutory  ground  that  the  society  bad 
failed  to  leave  the  house  In  good  repair  and 
In  a  clean  condition. 

We  think  the  meeting  held  by  the  board  In 
Nevada  was  not  a  legal  meeting,  and  that 
the  action  there  taken  to  deprive  the  society 
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Of  fbe  use  of  the  scbooltaouse  was  of  no 
effect  The  board  of  directors  of  the  school 
district  Is  a  body  clothed  with  authority  to 
discharge  such  functions  of  a  public  nature 
as  are  expressly  prescribed  by  statute.  It 
can  exercise  no  power  not  expressly  con- 
ferred or  fairly  arising  by  necessary  Implica- 
tion from  those  conferred.  It  can  act  only 
as  a  body  anu  at  meetings  called  or  held  in 
the  manner  and  place  provided  or  authorized 
by  statute.  Pugh  v.  School  District,  114  Mo. 
App.  688,  01  S.  W.  471,  and  cases  cited.  A 
fair  construction  of  section  9761,  Rev.  St 
1899  (page  4476,  Ann.  St  1906),  leads  us  to 
say  that  the  Legislature  intended  to  require 
all  meetings  of  the  board  to  be  held  In  the 
school  district  Without  any  statutory  en- 
actment on  the  subject  It  is  obvious  tliat 
considerations  of  public  policy  demand  that 
the  official  meetings  of  public  bodies  be  held 
within  the  limits  of  their  territorial  Jurisdic- 
tion; otherwise,  public  servants  might  do  In 
secret  that  which  they  would  not  attempt  to 
do  under  public  scrutiny,  and  thereby  much 
injury  might  be  done  to  the  public  welfare. 
It  would  be  Just  as  proper  for  the  state  Leg- 
islature to  hold  its  sessions  outside  of  the 
state  or  for  a  county  court  to  meet  and 
transact  business  in  another  county  as  it 
was  for  these  school  directors  to  attempt  to 
hold  a  meeting  outside  their  school  district. 
The  action  of  the  board  was  void,  and  the 
literary  society  in  using  the  schoolhouse  was 
acting  within  the  right  conferred  on  It  by 
the  voters  of  the  district 

It  follows  that  the  Judgment  must  be  re- 
versed.   All  concur. 


TUTTLE   et  al.   v.   BRACEY-HOWARD 
CONST.  CO.  et  al. 

(Kansas  City  C!oart  of  Appeals.    Missouri. 
March  1,  1909.) 

1.  COBPOBATIONS    (§    432*)— AOENTS— AUTHOR- 
ITY—EVIDENCE — SUFnCIENCT. 

Evidence  held  to  show  that  one  placing  an 
order  for  wire  for  a  corporation  had  authority 

to  do  80. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1737;   Dec.  Dig.  {  432.»] 

2.  CoBPOBATioNS  (I  432*)  — Pbesident  — An- 

TBOBITT. 

In  the  absence  of  a  contrary  regulation  of 
a  construction  company,  it  will  be  presumed 
that  its  president  was  authorized  to  act  in  buy- 
ing wire  for  construction  work. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1726;   Dec.  Dig.  {  432.*] 

3.  Sales  (5  35*)— Contbacts— Vaudity. 

There  was  a  meeting  of  minds  on  a  contract 
to  sell  wire,  where  the  quantity,  price,  and 
terms  were  understood. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  (  62;   Dec.  Dig.  §  35.*] 

4.  Sai:.es  (I  201*)— When  Complete. 

Title,  under  a  sale  of  wire  f.  o.  b.  place  of 
shipment,    without    reservation    of    title    until 


payment  of  the  price,  passed  on  delivery  to  the 
carrier. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  f535;  Dec.  Dig.  §  201.*] 

5.  Sales  (t  92*)  —  Rxbcission  —  Considera- 
tion. 

A  buyer's  failure  to  pay  for  goods  supports 
an  agreement  for  a  rescission  of  the  contract  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  259;    Dec.  Dig.  §  92.*] 

6.  Fraudulent  Conveyances  (|  34*) — Form 
OF  Transfer— Rescission  of  Sale. 

A  rescission  of  a  contract  of  sale  after  de- 
livery to  the  buyer,  there  having  been  no  fraud 
on  his  part,  must  be  treated  as  an  ordinary  sale 
to  the  original  seller,  and  being  unaccompanied 
by  delivery  to  him  within  a  reasonable  time, 
and  not  in  writing,  acknowledged,  and  recorded 
as  required  b^  Rev.  St  1899,  {  3410  (Ann.  St. 
1906,  p.  1940),  is  void  as  to  the  original  buyer's 
creditors. 

[Ed.  Note.— For  other  cases,  see  Traudolent 
Conveyances,  Dec.  Dig.  §  34.*] 

7.  Fraudulent  Conveyances  (J  808*)  — 
Sales— Delivery— Time  —  Reasonableness 
—Law  Question. 

Where  attached  wire  was  claimed  by  inter- 
vener under  a  rescission  of  a  sale  amounting  to 
a  resale  to  it  >t  was  a  question  of  law  whether 
intervener  took  possession  within  a  reasonable 
time  within  Rev.  St  1890,  {  3410  (Ann.  St. 
1006,  p.  1940),  making  sales  unaccompanied  by 
possession  within  a  reasonable  time  void  as  to 
the  seller's  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |  930;  Dec.  Dig.  & 
308.*] 

Appeal  from  Circuit  Ck>urt  Jackson  Coun- 
ty ;  Andrew  F.  Evans,  Special  Judge. 

Action  by  F.  W.  Tuttle  and  another,  part- 
ners as  Tuttle  &  Pike,  against  the  Bracey- 
Howard  Construction  Company.  The  John 
A.  Roebllng's  Sons  Company  interpleaded. 
From  a  Judgment  for  plaintiffs.  Interpleader 
appeals.    Affirmed. 

House  &  Maynard,  for  appellant  Sebree, 
Conrad  &  Wendorff  and  Thad  B.  Landon,  for 
respondents. 

BROADDUS,  P.  J.  Interplea.  The  plain- 
tiffs Instituted  suit  against  defendant  and 
caused  writ  of  attachment  to  be  Issued,  un- 
der which  was  seized,  as  property  of  de- 
fendant six  spools  of  copper  wire  which  was 
found  1b  a  warehouse  situated  In  Kansas 
City.  The  appellant  filed  Its  Interplea  in  the 
cause,  claiming  ownership  of  the  property 
attached,  and  afterwards  executed  its  bond 
to  the  sheriff  In  the  sum  of  $3,024,  and  ob- 
tained possession  of  the  wire.  By  agree- 
ment the  cause  was  tried  before  the  Hon. 
Andrew  F.  Evans  as  special  Judge.  The 
Judgment  was  in  favor  of  the  plaintiffs,  and 
the  interpleader  appealed. 

The  facts  are  as  follows:  During  the 
year  1903  defendant  was  engaged  in  the  con- 
struction of  what  was  known  as  the  "Kansas 
City  8c  Olatbe  Electric  Railway."  On  Sep- 
tember 4tb,  the  BR  Electric  &  Telephone 
Manufacturing  Company,  In  behalf  of  de- 
fendant wrote  to  interpleader  at  Chicago, 
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wbere  It  had  an  office  for  the  transaction 
(ft  bnaineaa,  asking  for  quotation  of  prices 
for  material.  On  September  8th  interpleader 
replied,  qnotlng  prices.  On  September  9th, 
the  B-R  Company  telegraphed  that  the  prices 
were  satisfactory  If  interpleader  wonid  take 
"acceptance  of  Bracey-Howard  Construction 
Company,  Chicago,  90  days  from  date."  On 
September  10th  Interpleader  replied  that  they 
would  accept  the  terms  on  the  condition  that 
the  B-R  Company  would  Indorse  the  ac- 
ceptance of  the  defendant  The  B-R  Com- 
pany refused  to  agree  to  the  arrangement, 
and  stated  that  it  was  not  to  be  held  liable 
for  the  wire.  The  interpleader  then  required 
that  defendant  furnish  a  financial  statement 
of  Its  condition.  This  statement  was  fur- 
nished on  the  14tb  of  October,  1903.  Previ- 
onsly,  the  interpleader,  on  September  17, 
1903,  wrote  the  B-R  Company  that  it  was 
willing  to  furnish  the  material  on  defend- 
ant's credit,  taking  notes  and  waiving  the 
indorsement  of  the  B-R  Company,  and  ask- 
ing for  an  order  direct  from  the  defendant, 
which  was  furnished  on  September  24th  by  the 
B-R  Company.  On  September  26th  the  In- 
terpleader, by  letter  to  defendant,  acknowl- 
edged receipt  of  the  order  for  the  wire,  which 
was  to  be  delivered  f.  o.  b.  Trenton,  N.  J., 
and  in  settlement  thereof  agreed  to  accept  de- 
fendant's 90  days'  acceptance,  to  bear  6  per 
cent  after  30  days.  This  order  was  sent 
from  the  Chicago  office  to  interpleader's  of- 
fice at  Trenton  to  be  filled.  After  this  there 
was  much  correspondence  as  to  the  ronting 
«f  the  material,  and  some  changes  were  made 
in  the  kind  and  grade  of  the  material  to  be 
famished.  On  October  27th  Interpleader 
shipped,  f.  o.  b.  Trenton,  911,984.60  worth  of 
wire  consigned  to  defendant  at  Kansas  City. 
On  the  28th  another  shipment  of  the  value 
of  $4,991.51  was  made  consigned  as  the  first 
shipment  On  November  19th  interpleader 
sent  to  defendant  at  Chicago  a  monthly 
statement  of  account  including  the  two  ship- 
ments. The  wire  arrived  in  Kansas  City 
some  time  about  the  19th  day  of  November, 
and  was  stored  in  a  warebeuse  under  the 
charge  and  control  of  defendant  It  remain- 
ed in  the  warehouse  until  December  23d, 
when  the  six  spools  mentioned  were  seized 
by  the  sheriff  nnder  the  writ  of  attachment 
issued  in  this  case. 

After  the  shipment  of  the  wire,  a  difficulty 
arose  between  Interpleader  and  defendant 
with  reference  to  the  execution  by  defend- 
ant of  the  notes  to  be  given  for  the  material, 
and  the  further  shipment  of  wire  was  with- 
held by  interpleader  nntil  the  matter  could 
be  adjusted.  The  Interpleader  and  defend- 
ant by  correspondence  entered  Into  an  agree- 
ment by  which  the  wire  was  to  remain  in 
defendant's  warehouse  subject  to  Its  order, 
bat  before  interpleader  could  take  possession 
it  was  attached  as  stated.  The  following 
stipulation  was  entered  into  by  the  parties 
at  the  trial,  via.:  "That  the  wire  attached  In 
this  case  and  claimed  in  the  Interplea  was 


a  part  of  the  wire  referred  to  In  the  corre- 
spondence in  evidence,  and  was  shipped  to 
Kansas  City  by  the  interpleader  consigned  to 
defendant  That  upon  Its  arrival  at  Kansas 
City  It  was  taken  possession  of  by  James  B. 
Tryon,  as  engineer  of  said  defendant  Bra- 
cey-Howard Construction  Company,  and  was 
by  him  stored  In  a  warehouse,  where  it  was 
attached,  which  warehouse  had  been  rented 
by  the  defendant  through  Its  agent,  James 
B.  Tryon,  and  which  warehouse  was  used 
by  the  defendant  for  storing  said  wire,  as 
well  as  the  tools,  implements,  and  other 
property  of  defendant"  The  defendant  in 
the  transaction  acted  through  its  president 
Mr.  Bracey. 

The  position  of  interpleader  in  the  trial 
court  and  in  this  is  as  follows:  Tliat  the  ti- 
tle to  the  wire  attached  never  vested  in  the 
defendant;  and  that  if  there  was  a  sale  of 
the  wire,  it  was  rescinded,  and  the  title 
thereby  revested  in  the  interpleader.  The 
court  declared  the  law  to  be  that  there  was 
such  a  transfer  of  the  possession  and  right 
of  property  in  the  wire  from  the  interplead- 
er to  the  defendant  as  to  vest  title  in  the 
defendant  and  that  the  attempted  retrans- 
fer  of  the  property  to  the  interpleader  by 
defendant  so  far  as  the  plaintiff's  right  of 
attachment  was  concerned,  was  void. 

The  Interpleader  Insists  that  there  Is  no 
evidence  going  to  show  that  any  one  with 
authority  npon  the  part  of  defendant  made 
the  order  for  the  wire.  The  financial  state- 
ment made  by  the  defendant  upon  request  of 
Interpleader  through  the  intermediation  of 
the  B-R  Company  goes  to  show  that  the  lat- 
ter was  acting  in  the  capacity  of  agent  for 
defendant;  and  the  letter  of  Interpleader 
of  September  28th  to  defendant  acknowl- 
edging receipt  of  the  order  for  the  wire  made 
by  the  B-R  Company,  shows  conclusively,  in 
our  opinion,  that  there  was  a  perfect  under- 
standing that  the  latter  company  bad  full  au- 
thority to  act  for  the  defendant  The  inter- 
pleader undoubtedly  believed  that  such  was 
the  case,  and  was  Induced  thereby  to  ship 
the  wire.  But  it  Is  insisted  that  It  was  not 
shown  that  Mr.  Bracey,  who  purported  to 
act  In  behalf  of  defendant  had  authority  for 
that  purpose.  He  was  president  of  defend- 
ant and  as  such  was  Its  chief  officer,  and.  In 
the  absence  of  any  regulation  of  the  defend- 
ant company.  It  will  be  presumed  that  be 
had  full  authority  to  act  In  the  premises. 
The  act  in  question  was  not  one  that  re- 
quired the  consent  or  direction  of  the  board 
of  directors  of  the  defendant 

It  is  claimed  that  the  minds  of  the  parties 
did  not  meet  and  therefore  there  was  no  sale. 
In  the  face  of  the  testimony,  we  do  not  see 
bow  this  contention  can  be  sustained,  in  view 
of  the  fact  that  the  order  for  the  wire  was 
made  with  the  knowledge  of  defendant  and 
as  such  accepted  by  Interpleader,  and  the 
wire  shipped  as  stated.  The  amount  of  wire 
to  be  delivered,  the  price  and  the  terms  of 
payment,  were  all  specifically  provided  for 
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and  understood  by  all  parties.  The  goods 
were  first  to  be  delivered  at  the  price  stipu- 
lated, upon  which  defendant  was  to  make 
payment  by  executing  the  acceptances.  It 
was  a  sale  on  90  days'  time.  The  sale  itself 
was  complete  on  delivery  of  the  material  f. 
o.  b.  Trenton,  The  title  passed  upon  the 
shipment  of  the  wire.  There  was  no  reser- 
vation of  title  in  the  Interpleader  until  the 
wire  was  paid  for.  The  delivery  to  the  car- 
rier as  Its  agent  or  bailee  vested  the  title  in 
the  defendant.  Scharff  v.  Meyer,  133  Mo. 
423,  34  S.  W.  858,  64  Am.  St.  Rep.  672 ;  C!om- 
stodc  V.  Affodter,  50  Mo.  411. 

The  Interpleader  contends  that  whatever 
arrangement  It  had  with  the  defendant  was 
rescinded  before  the  service  of  the  attach- 
ment, and  that  thereby  the  title  was  revest- 
ed free  from  the  claim  of  creditors  of  defend- 
ant Under  the  circumstances,  there  was  a 
sufficient  consideration  for  the  rescission,  the 
defendant  having  (ailed  to  make  payment  as 
agreed.  But,  there  having  been  no  fraud  upon 
the  part  of  defendant  In  the  purchase  of  the 
wire,  the  transaction  must  be  treated  in  the 
light  of  an  ordinary  sale  unaccompanied  by 
delivery  at  the  time,  and  not  in  writing,  ac- 
knowledged, and  recorded,  as  provided  by 
section  3410,  Rev.  St  1899  (Ann.  St  1906,  p. 
1940).  This  section  has  often  been  construed, 
and  it  is  held  a  sale  not  accompanied  by  a 
delivery  in  a  reasonable  time,  regard  being 
had  as  to  the  situation  of  the  property.  Is 
void  as  to  creditors.  State  ex  rel.  v.  Goetz, 
131  Mo.  675,  33  S.  W.  161 ;  State  ex  rel.  v. 
Hall,  45  Mo.  App.  298.  It  was  a  question  of 
law  for  the  court,  under  the  evidence,  to  say 
whether  interpleader  had  taken  possession 
within  a  reasonable  time.  The  finding,  we 
believe,  was  proper.  It  was  the  duty  of  in- 
terpleader to  have  removed  the  wire  from  the 
possession  of  defendant  with  reasonable  dis- 
patch after  the  agreement  to  rescind.  In- 
stead of  doing  BO,  it  delayed  its  attempt  for 
about  20  days,  when  Its  action  was  anticipat- 
ed by  seizure  of  the  sherlfC  under  the  writ 
of  attachment 

Interpleader  has  called  our  attention  to 
cases  where  goods  have  been  obtained  by 
fraud  and  in  which  the  rule  is  different ;  but, 
as  fraud  does  not  enter  into  this  contract, 
they  need  not  be  considered. 

AflSrmed.    All  concur. 


PETTIS  COUNTY,  to  Use  of  MUCKET,  v. 

DE  BOLD  et  al. 

(Kansas  City  C!oart  of  Appeals.    Missouri. 

March  1,  1909.) 

1.  Witnesses   (iS    52*)  —  Competency  —  Hus- 
band AND  Wife. 

In  a  suit  to  the  use  of  a  married  woman  on 
a  dramshop  keeper's  bond  for  the  penalty  pro- 
vided by  Rev.  St.  1899,  i  3017  (Ann.  St.  1906, 
p.  1728),  for  selling,  etc.,  liquors  to  her  husband, 
an  habitual  drunkard,  after  notice  not  to  do  so. 


the  hasband  is  a  competent  witness,  regardless 
of  the  availability  of  other  witnesses,  on  th« 
ground  of  public  policy. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  128;  Dec.  Dig.  {  62.*] 

2.  DisMissAi.  AND  Nonsuit  (J   1*)— Voluw- 

TARINBSS. 

A  nonsuit  taken  by  plaintiff  on  the  exclu- 
sion of  a  deposition  was  not  voluntary,  where 
recovery  was  precluded  by  such  ruling,  to  which 
exception  was  taken. 

[£M.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  {  1;   Dec.  Dig.  g  1.*] 

Appeal  from  Circuit  Ck>urt,  Pettis  County; 
Louis  Hoffman,  Judge. 

Action  by  Pettis  County,  Mo.,  to  the  use  of 
LlUle  F.  Muckey,  against  Will  De  Bold  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed  and  remanded. 

Barnett  &  Barnett,  for  appellant  0.  C 
Kelly,  for  respondents. 

JOHNSON,  J.  This  action  is  prosecuted 
by  the  wife  of  an  habitual  drunkard  against 
a  licensed  dramshop  keeper  and  the  sureties 
on  his  bond  to  recover  the  penalty  provided 
in  section  3017,  Rev.  St  1899  (page  1728. 
Ann.  St  1906).  At  the  trial,  plaintiff  took 
a  nonsuit,  with  leave  to  move  to  set  the 
same  aside,  and,  after  her  motion  was  over- 
ruled, brought  the  case  here  by  appeal. 

All  the  facts  constitutive  of  the  cause 
pleaded  in  the  petition,  save  one,  either  were 
admitted  or  were  supported  by  evidence  In- 
troduced by  plaintiff.  It  was  admitted  that 
defendant  was  a  dramshop  keeper,  and  that 
he  and  his  codefendauts  executed  the  bond 
pleaded,  and  it  was  shown  that  the  husband 
was  an  habitual  drunkard,  and  that  before 
the  alleged  sale  defendant  had  been  served 
by  plaintiff  with  a  statutory  notice  not  to 
sell  or  provide  her  husband  with  intoxicating 
liquors.  But  the  evidence  offered  by  plain- 
tiff to  prove  the  fact  that  defendant  did  pro- 
vide her  husband  with  Intoxicating  liquors 
in  the  face  of  the  notice  was  rejected  by  the 
court  on  the  objection  of  defendant,  and  the 
propriety  of  that  ruling  is  the  principal  ques- 
tion before  us  for  solution.  The  evidence 
consisted  of  the  deposition  of  Stephen  D. 
Muckey,  the  habitual  drunkard.  He  testi- 
fied that  on  the  date  alleged  a  detective 
named  Moss  Invited  him  to  go  Into  defend- 
ant's dramshop  and  "have  something."  The 
invitation  was  accepted,  and  the  detective 
"treated"  the  witness,  who  drank  intoxi- 
cating liquor  furnished  him  by  defendant  on 
the  order  of  the  detective.  The  ground  of 
the  objection  Is  that  the  witness  was  incom- 
petent being  the  husband  of  plaintiff.  Wben 
the  court  sustained  the  objection,  counsel 
for  defendant  said,  "To  which  ruling  of  the 
court  we  except,  and  state  to  the  court  we 
have  no  further  evidence  at  hand  by  which 
we  can  prove  that  the  defendant  sold  liquor 
to  the  plaintiff's  husband."  By  counsel  for 
defendant:     "W^e  object  to  having  that  go 
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Into  the  record,  for  the  reason  that  it  ap- 
peals here  that  It  does  have  the  witness 
Moss,  referred  to  In  the  deposition,  as  a  wit- 
ness in  this  case,  and  he  Is  iu  atteudance 
here."  By  counsel  for  plaintiff:  "If  he  is, 
be  wHl  not  support  the  allegation  of  our 
petition."  After  the  court  excluded  the 
depositioD,  counsel  for  plaintiff  made  the 
following  announcement,  without  waiting 
for  defendant  to  offer  a  demurrer  to  the  evi- 
dence: "I  will  state  now,  In  view  of  the  ad- 
verse ruling  of  the  court,  we  are  unable  to 
proceed  with  our  case,  and  are  compelled 
to  take  an  involuntary  nonsuit,  with  leave  to 
move  to  set  the  same  aside."  The  record 
goes  on  with  the  recitation,  "Thereupon  the 
plahitiff  took  a  nonsuit,  with  leave  to  move 
to  set  the  same  aside,  and  filed  her  motion 
to  set  the  same  aside  as  hereinbefore  set 
forth." 

Section  3017,  Rev.  St.  1899,  not  only  pro- 
vides as  penalties  for  the  offense  charged  in 
the  petition  the  forfeiture  by  the  dramshop 
keeper  to  the  wife  of  the  habitual  drunkard 
of  a  sum  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  to  be  recovered  in  a 
civil  action,  and  the  forfeiture  of  the  dram- 
shop license  of  the  offender,  but  also  consti-. 
tutes  the  offense  a  misdemeanor,  and  pro- 
vides a  fine  "of  not  less  than  five  nor  more 
than  one  hundred  dollars  for  each  offense, 
to  be  collected  and  paid  into  the  county 
treasury  for  the  use  and  benefit  of  the  com- 
mon school  fund  of  such  county." 

This  reference  to  the  statute  is  made  for 
the  purpose  of  directing  attention  to  the 
criminal  nature  of  the  charge  on  which  the 
present  cause  of  action  is  predicated.  The 
common-law  rule  which  disqualifies  a  mar- 
ried person  from  testifying  as  a  witness  in  a 
case  in  which  his  spouse  is  interested  as  a 
party  has  l)een  adopted  and  frequently  ap- 
plied in  this  state.  Various  reasons  have 
been  assigned  for  the  rule,  most,  if  not  all 
of  which,  it  must  t>e  confessed,  are  not  logic- 
ally sound.  Sir  Edward  Coke  placed  the 
rule  on  tbe  ground  that  "a  wife  cannot  be 
produced  either  for  or  against  her  husband. 
Quia  sunt  Anm  animte  in  cama  una."  Other 
Judges  have  expressed  the  idea  that  the  close 
relatlonsbip  would  be  so  great  an  incentive 
to  the  commission  of  perjury  by  the  witness 
as  to  deprive  bis  testimony  Of  evidentiary 
value,  wbile  still  others  seem  to  think  that 
to  saffer  one  spouse  to  testify  for  or  against 
the  other  would  tend  strongly  to  provoke 
domestic  discord  and  infelicity.  The  com- 
mon-law doctrine  generally  accepted  thus  Is 
stated  by  Oreenleaf  (1  Greenleaf  on  Evi- 
dence [16th  Ed.]  §  334):  "The  rule  by  which 
parties  are  excluded  from  being  witnesses 
for  themselves  applies  to  the  case  of  hus- 
band and  wife;  neither  of  them  being  ad- 
missible as  a  witness  in  a  cause,  civil  or 
criminal.  In  which  tbe  other  is  a  party. 
This  exclusion  is  founded  partly  on  the  iden- 
tity of  tbelr  legal  rights  and  interests,  and 
partly  on  principles  of  public  policy,  which 


lie  at  the  basis  of  civil  society.  For  it  is 
essential  to  the  happiness  of  social  life  that 
the  confidence  subsisting  between  husband 
and  wife  should  be  sacredly  protected  and 
cherished  in  its  most  unlimited  extent;  and 
to  break  down  or  impair  the  great  principles 
which  protect  the  sanctities  of  that  relation 
would  be  to  destroy  the  best  solace  of  human 
existence.  The  principle  of  this  rule  re- 
quires its  application  to  all  cases  in  which 
the  interests  of  the  other  party  are  in- 
volved." 

It  is  apparent  the  accepted  reasons  for  the 
rule  are  founded  on  considerations  of  public 
policy,  as  are  also  the  common-law  excep- 
tions  to  the  rule.  These  exceptions  embrace 
cases  of  personal  injuries  commitied  by  the 
husband  or  wife  against  the  other.  In  such 
cases  "the  injured  party  is  an  admissible 
witness  against  the  other."  1  Greenleaf  on 
Evidence  (16th  Ed.)  §  343.  By  the  provisions 
of  section  4656,  Rev.  St.  1899  (page  2636, 
Ann.  St.  1906),  another  exception  Is  added, 
viz.:  "In  cases  where  a  married  person  is 
employed  as  agent  for  bis  spouse  in  the 
transaction  in  question,  he  is  not  disqualified 
as  a  witness."  But  our  Supreme  Court  has 
enlarged  the  exceptions  beyond  those  noted, 
without  doing  violence,  we  think,  to  the  prin> 
ciple  underlying  tbe  rule  and  the  exceptions 
thereto  recognized  by  tbe  common-law  writ- 
ers. A  fundamental  and  dominating  princi- 
ple of  evidence  has  been  resorted  to  for 
the  support  of  these  new  exceptions.  Sub- 
ordinate rules  of  evidence  "are  silenced  by 
tbe  most  transcendent  and  universal  rule 
that  in  all  cases  that  evidence  is  good  than 
which  the  matter  of  the  subject  presumes 
none  better  to  be  attainable."  Cramer  v. 
Hurt,  164  Mo.,  loc.  cit.  118,  66  a  W.  258.  77 
Am.  St  Rep.  752,  quoting  Greenleaf  (14th 
EJd.)  i  348.  Thus  in  Henry  v.  Sneed,  99  Mo. 
407,  12  S.  W.  663, 17  Am.  St.  Rep.  580,  it  was 
held  (we  quote  from  the  syllabus):  "In  a 
suit  to  enjoin  the  enforcement  of  a  deed  of 
trust  securing  upon  the  wife's  land  certain 
AOtes  given  by  the  husband  in  a  transaction 
for  the  sale  of  property  induced  by  fraud, 
tbe  husband  may  testify  as  to  conversation 
had  with  the  fraud-feasors,  and  the  husband 
and  wife  may  testify  as  to  conversations  be- 
tween themselves  as  to  the  transaction,  as 
part  of  the  res  gestee,  and'  also  on  the  ground 
of  fraud,  and  this  ex  necessitate  reL 

And  in  Moeckel  v.  Helm,  134  Mo.  576,  36 
S.  W.  226,  it  was  said:  "That  where  the 
husband  is  made  tbe  conduit  and  mouthpiece 
of  the  fraud  of  others,  and  in  furtherance  of 
that  fraud  prevails  upon  his  wife  to  sign  a 
note  and  incumber  her  property,  that  there 
a  court  of  equity,  in  the  absence  of  other 
evidence,  in  order  to  unearth  that  fraud  and 
to  expose  it  in  all  of  its  details,  will,  ex 
necessitate  rei,  and  upon  a  familiar  common- 
law  principle  respecting  evidence  of  fraud, 
permit  both  husband  and  wife  to  testify  as 
to  the  conversations  had  between  them  in  re> 
gard  to  the  transaction." 
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In  Cramer  t.  Hart,  supra,  thla  doctrine 
was  given  further  application.  There  a  hus- 
band sued  a  physician  for  damages  occasion- 
ed by  an  abortion  performed  on  his  wife  by 
the  physician.  Held,  that  the  wife  was  a 
competent  'witness  to  testify  to  the  fact  that 
defendant  bad  performed  the  operation. 
Tiwo  principal  reasons  for  the  ruling  were 
'assigned,  both  of  which  may  be  said  to  rest 
on  considerations  of  public  policy.  First, 
that  of  necessity,  to  which  belonged  the 
class  of  cases  under  review.  The  offense  be- 
ing a  crime  of  a  revolting  character,  it  would 
be  presumed  that  knowledge  of  the  act 
would  be  confined  to  the  participants  in  it, 
and,  if  one  of  them  were  dlsqualifled  from 
giving  testimony,  it  would  contravene  the 
principle  we  have  stated,  "that  in  all  cases 
that  evidence  is  good  than  which  the  matter 
of  the  subject  presumes  none  Itetter  to  be 
attainable."  The  second  reason  is  stated  in 
this  language:  "Moreover,  we  think  Mrs. 
Cramer  is  a  competent  witness  in  the  case 
on  general  grounds  of  public  policy;  for  if 
it  be  known  that  a  married  woman  is  a  com- 
petent witness  for  her  husband  In  a  suit  for 
damages  by  him  against  a  physician  who 
produces  an  abortion  upon  her  without  the 
consent  of  her  husband,  in  consequence  of 
which  her  health  is  injured  and  be  is  de- 
prived of  her  services,  to  which  he  is  en- 
titled by  law,  and  expenses  are  entaUed  upon 
him  in  her  nursing  and  for  medical  treat- 
ment. It  might  to  some  extent,  at  least,  put 
a>  stop  to  such  revolting  and  unnatural  prac- 
tices." 

In  the  present  case,  the  offense  charged 
against  defendant  ia  criminal  in  its  nature, 
and  Is  one  that  the  law,  which  takes  notice 
of  the  common  traits  of  human  nature, 
would  presume  would  be  committed  only  in 
the  most  clandestine  manner.  The  appetite 
of  the  habitual  drunkard  for  intoxicating  liq- 
uor is  so  strong  that  it  will  impel  him  to 
have  recourse  to  every  device  and  strategem 
to  satisfy  its  cravings.  Naturally,  the  dram- 
shop keeper  who  would  sell  or  give  liquor  to 
such  a  person  after  receiving  the  notice  pro- 
vided by  statute  would  take  every  precaution 
to  escape  detection  and  the  heavy  penalties 
imposed  by  law.  In  the  vast  majority  of 
Instances,  the  act  necessarily  would  be 
known  to  none  but  the  drunkard  and  the 
dramshop  keeper,  and,  if  the  disqualifying 
rule  should  apply  to  the  former,  the  evil  and 
demoralizing  practice  condemned  by  the  stat- 
ute might  be  indulged  in  with  Impunity. 
The  law  is  remedial  and  highly  beneficent 
in  purpose,  and,  should  we  emasculate  it  by 
applying  the  rule  invoked  by  defendant,  we 
would  do  violence  to  the  fundamental  rule  of 
evidence  to  which  we  have  twice  referred. 
The  necessity  of  the  case,  as  well  as  con- 
siderations of  public  good,  compel  us  to  bold 
that  the  evidence  should  have  been  admitted. 
It  is  immaterial  whether  another  witness  to 


the  offense  was  available  to  plaintiff.  The 
decisive  qnestlon  la  whether  the  evidence  of- 
fered is  admissible  In  the  class  of  cases  to 
which  the  one  in  hand  belongs,  not  whether 
other  evidence  might  have  been  obtained  In 
the  particular  case. 

We  do  not  agree  with  defendant  that  the 
nonsuit  taken  by  plaintiff  was  voluntary. 
The  rejection  of  the  deposition  left  her  with- 
out proof  of  one  of  the  elemental  facts  of 
her  cause  of  action.  The  ruling  precluded  s 
recovery,  and  entitled  her  to  stop  at  that 
point  and  take  a  nonsuit.  Her  action  wa» 
compulsory,  not  voluntary,  and  a  careful 
analysis  of  the  opinion  in  Lewis  v.  Mining 
Co.,  199  Mo.  463,  97  8.  W.  938,  demonstrates 
that  the  views  there  entertained  are  not  In- 
consistent with  what  we  are  saying.  In  that 
case,  the  plaintiff  was  not  put  out  of  action 
by  an  adverse  ruling  on  a  question  of  evi- 
dence, but,  after  the  evidence  was  in,  took 
a  nonsuit  on  the  mere  intimation  of  the 
Judge  that  he  intended  to  sustain  a  demurrer 
to  the  evidence.  It  was  held  that,  until  the 
court  ruled  on  the  demurrer,  no  exception 
could  be  taken  and  preserved  in  the  record, 
and,  without  an  exception,  the  appellate 
court  could  not  review  the  ruling.  Here  an 
exception  was  taken  to  the  ruling  of  the 
court  on  the  question  of  the  admissibility  of* 
the  deposition,  and,  as  we  have  said,  that 
ruling  made  it  impossible  for  plaintiff  to  re- 
cover. 

The  Judgment  Is  reversed,  and  the  cause 
remanded.   All  concur. 


MORGAN  V.  TEMAOAMI  MININO  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
March  1.  1909.) 

1.  Master  anh  Sbbvant  (j  276*)— Irjubt  to- 
Servant— Negligence— Evidence. 

In  an  action  for  injuries  to  an  employ^,  ev- 
idence held  not  to  show  a  defect  in  the  machine, 
for  which  the  employer  was  responsible,  to- 
have  caused  the  accident. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  959 ;    Dec.  Dig.  {  276.*] 

2.  Neougence  (t  121*)— Cause  or  Injurt— 
Burden  of  Pboof. 

Where  an  accident  might  have  resulted  from, 
one  of  two  causes,  for  one  of  which  defendant  is 
liable,  plaintiff  must  prove  that  the  injury  aroee- 
f  rom  such  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  228;  Dec.  Dig.  {  121.*] 

Appeal  from  Circuit  Court,  Jasper  County;. 
Haywood  Scott,  Judge. 

Action  by  T.  A.  Morgan  against  the  Ton- 
agami  Mining  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

A.  E.  Spencer,  <or  appellant  D.  M.  Roper, 
for  respondent 

JOHNSON,  J.  PlalntUt  sued  to  recover 
damages  for  personal   injuries  received  by 


*For  other  cum  im  lama  topic  and  lectlos  NUMBER  In  Dec.  ft  Am.  Digs.  190T  to  date,  ft  Reporter  Indexe* 
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Urn  wblle  In  the  employment  of  defendant 
A  trial  to  a  jury  resulted  In  a  Judgment  for 
jdalntlir.  Defaodant  was  engaged  In  mining 
in  Jasper  county,  and  employed  plaintiff  as 
helper  to  tbe  operator  of  a  maclilne  drill. 
Tbe  operator,  assisted  by  plaintiff,  attempted 
to  drill  a  hole  in  a  perpendicular  wall  of  bard 
flint  The  point  selected  was  about  4%  feet 
above  the  floor,  and  the  hole  was  intended 
to  be  run  on  a  lateral  slant  of  about  45  de- 
grees. Fading  it  difficult  to  start  the  hole 
owing  to  the  fact  that  the  drill  would  not 
take  hold  but  slipped,  plaintiff  took  bis  pick, 
and  standing  In  front  of  the  drill,  facing  it, 
attempted,  by  picking  at  the  place  where  tbe 
drni  was  working,  to  help  start  the  hole.  A 
spall  wdghlng  about  a  pound  and  a  half  flew 
off  and  struck  plaintiff  on  the  left  foot,  In- 
flicting an  Injury. 

Plaintur  contends  that  a  defect  In  tbe  ma- 
chine was  the  proximate  cause  of  the  injury, 
and  that  defendant  was  negligent  in  provid- 
ing its  servants  with  a  defective  and  danger- 
ons  machine  with  which  to  work.  His  evl- 
dace  tends  to  show  that  the  sash  or  frame 
which  held  the  drill  In  place  was  worn  to 
an  extent  to  allow  the  drill  more  play  than 
it  would  have  had  in  a  proper  sash.  But  we 
think  the  evidence  of  plaintiff  fails  to  show 
a  causal  connection  between  this  defect  and 
bis  injury.  Drill  and  pick  were  operating  on 
the  wall  slninltaneously  at  the  place  where 
the  spall  was  detached. 

Plaintiff  testified:  "Q.  You  were  striking 
with  your  pick  right  at  the  point  where  you 
were  trying  to  make  tbe  bit  take  hold?  A. 
Yta.  Q.  And  the  object  In  striking  was  to 
break  the  surface  of  the  rock  so  the  bit  would 
take  bold?  A.  Yes,  sir.  *  *  •  Q.  And, 
while  you  were  striking  with  your  pick  and 
the  dim  was  running,  this  little  piece  fell, 
while  you  were  doing  that — this  rock  fell? 
A.  Yes.  •  •  •  Q.  And  yon  don't  know 
what  did  break  it  ofT,  whether  the  drill  or 
the  pick?  A.  No,  sir.  Q.  You  were  simply 
working  there,  trying  to  break  off  some  of 
this  rock  or  something,  and  broke  some  of  it 
off?    A,  Yea,  sir." 

The  operator  of  the  machine,  introduced 
as  a  witness  by  plaintiff,  did  not  know  "wheth- 
er the  pick  knocked  the  rock  off,  or  whether 
the  machine  knocked  it  off."  He  states  it 
was  difllcult  to  start  the  bole  with  the  drill 
owing  to  the  hardness  of  tbe  material  and 
tbe  angle  at  which  the  hole  was  to  be  drilled. 

If  plaintiff  himself  detached  the  spall  by 
ttriklng  the  wall  with  his  pick,  it  goes  with- 
out saying  that  his  injury  was  the  result  of 
his  own  act,  and  not  of  any  negligence  of  de- 
fendant If  the  drlU  did  It.  stUl  It  would 
sot  necessarily  follow  that  tbe  defect  in  the 
Buh  had  any  causal  connection  with  the  de- 
tachment of  the  spall.  It  is  Just  as  reason- 
able to  attribute  the  result  to  the  character 
ot  the  rock  and  tbe  direction  from  which  the 
force  was  exerted  as  It  would  be  to  believe 


that  the  play  of  the  drill  was  the  producing 
cause.  Thus  it  appears  from  the  evidence  of 
plaintiff  that  at  least  three  different  and  In- 
dq)endent  causes  of  the  injury  are  fairly  and 
about  equally  Inferable.  For  two  of  them  de- 
fendant would  not  be  liable.  In  choosing 
among  them,  the  Jury  were  bound  to  Indulge 
in  guesswork,  and  for  this  reason  the  demur- 
rer  to  the  evidence  should  have  been  sustain- 
ed. Frequent  recognition  has  been  given  in 
this  state  to  tbe  rule  that  "If  the  accident 
might  have  resulted  from  more  than  one  cause, 
for  one  of  which  the  master  Is  liable  and  for 
the  other  he  Is  not  liable.  It  Is  necessary  for 
the  plaintiff  to  prove  in  the  flrst  Instance  that 
the  injury  arose  from  the  cause  for  which 
tbe  master  Is  liable,  for  it  Is  not  the  province 
of  a  court  or  Jury  to  speculate  or  guess  from 
which  cause  the  accident  happened."  Gorans- 
son  V.  Mfg.  Co.,  186  Mo.  800,  85  S.  W.  388; 
Browning  v.  Railway,  106  Mo.  App.  729,  80 
S.  W.  691 ;  Candle  v.  Kirkbrlde,  117  Mo.  App. 
412,  93  S.  W.  868;  Thornberry  v.  Old  Judge 
Mining  Co.,  126  Mo.  App.  660,  105  S.  W.  659 ; 
Trigg  V.  Ozark  Land  Co.,  187  Mo.  227,  86  S. 
W.  222. 
The  Judgment  is  reversed.    All  concur. 


SHINNERS  V.  MDUJINS. 

(Kansas  City  Court  of  Appeals.     MissoarL 

March  1,  1909.) 

1.  Master  and  Sebvawt  (i  101*)— Dtrrr  to 
FuBRisH  Safe  Appliances— Newest  and 
Safest  Apfuarces. 

A  master  is  not  bound  to  furnish  any  par- 
ticular appliances,  nor  the  newest  and  best  ones, 
his  duty  being  performed  when  he  furnishes 
those  of  reasonable  safety ;  and  where  a  master 
provided  for  the  lowering  of  brick  into  a  sewer 
by  a  Tope  tied  around  them,  which  was  a  meth- 
od in  general  use  and  reasonably  safe,  be  was 
not  liable  for  injuries  to  a  workman  in  the  sew- 
er because  of  his  failure  to  provide  iron  boxes 
for  that  purpose,  though  they  would  have  been 
safer. 

[Ed. .  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  181,  182;  Dec.  Dig.  i 
101.»] 

2.  Master  and  Servant  (}  279*)— Injuries  to 
Servant— Neolioence  of  Feixow  Servant 
-Evidence. 

Evidence  held  to  show  that  an  injury  to  an 
employ^  was  the  proximate  result  M  a  fellow 
servant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  979;   Dec.  Dig.  i  279.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  O.  Park,  Judge. 

Personal  Injury  action  by  Cornelius  Shin- 
ners  against  William  C.  Mulllns.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Pierre  R.  Porter,  for  appellant  Henry  J. 
Latschaw,  for  respondent 

BROADDUS,  P.  J.  This  is  an  action  for 
damages  for  injuries  plaintiff  sustained  to 
his  person  while  working  for  defendant.    The 
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plalntUf,  an  experienced  brl(^  mason,  was 
injured,  while  he  was  standing  in  a  sewer 
which  was  lielng  constructed  by  defendant, 
by  a  brick  which  fell  from  a  qaantlty  of 
bricks  and  which  bit  him  on  the  top  of  the 
head,  causing  a  severe  wound. 

In  order  for  a  proper  nnderatanding  of  the 
case,  it  is  necessary  to  state  the  manner  in 
which  the  sewer  was  being  constructed  at  the 
time  in  question.  After  the  trench  for  the 
sewer  had  been  dug.  It  was  the  duty  of  the 
brick  masons  to  go  to  the  bottom  of  it  and 
erect  the  wall&  The  brick  for  the  purpose 
were  lowered  by  means  of  a  rope  wUh  a  hook 
on  the  end  from  a  scaffold  about  16  feet 
square,  built  iQton  the  surface  of  the  ground, 
and  which  extended  about  halfway  over  the 
sewer,  which  was  about  7%  feet  deep.  The 
bricks  were  placed  in  a  pile  in  the  following 
manner:  Two  boys,  engaged  for  the  purpose, 
would  place  two  bricks  lengthwise  upon  the 
edge  of  the  scaffold,  and  would  then  place 
other  bricks  horizontally  on  the  tops  of  them 
until  they  had  constructed  a '  pile  about  4 
feet  Iiigh.  A  man  would  then  adjust  the 
pile  and  place  the  rope  around  it,  which  was 
caught  in  the  hook  which  acted  as  a  slip- 
knot, and  thus  the  bricks  were  held  togeth- 
er. Then  the  man  would  lower  the  pile  thus 
secured  to  a  dumper,  in  the  bottom  of  the 
sewer,  who  would  receive  it  and  release  the 
rope,  which  was  drawn  up  again,  and  the 
operation  continued  as  long  as  it  was  neces- 
sary. 

On  the  23d  day  of  April,  1906,  the  plain- 
tiff went  to  work  as  usual  in  the  trench  lay- 
ing bricks,  and  continued  work  until  about 
10  o'clock,  when  he  received  an  injury.  It 
was  the  custom  to  "stock  up,"  that  is,  to 
lower  a  quantity  of  bricks  before  the  masons 
began  work  in  the  morning,  and  again  before 
they  went  to  work  after  their  noon  meals. 
The  material  stocked  up  would  last  from  15 
to  20  minutes ;  after  that  it  was  customary 
to  lower  bricks  while  the  masons  were  at 
work.  It  was  while  lowering  bricks  under 
the  latter  conditions  that  plaintiff  was  hurt. 

The  plaintiff  alleged  many  grounds  of  neg- 
ligence upon  the  part  of  defendant,  but  re- 
lies chlfefly  upon  the  following  for  recovery, 
viz.:  "Defendant  carelessly  and  negligently 
lowered  said  bricks  and  caused  them  to  be 
lowered  by  means  of  a  rope  and  hook,  or 
noose,  or  sling,  thereby  making  it  dangerous 
to  the  lives  and  limbs  of  employes  working 
at  or  near  the  t>ottom  of  said  sewer,  and, 
thereby  making  it  unusually  and  unnecessa- 
rily dangerous  to  employfis,  especially  plain- 
tiff, working  at  or  near  the  bottom  of  said 
sewer.  Defendant  carelessly  and  negligent- 
ly forced  and  compelled  plaintiff  and  other 
employes  to  work  in  the  bottom  of  said 
sewer  immediately  under  the  place  where 
said  bricks  were  being  lowered,  while  said 
bricks  were  being  lowered  as  above  set  forth. 
F)>ilure  to  have  bad  bricks  and  defective 
bricks  of  Improper  size  culled  out" 


There  was  evidence  tending  to  show  that 
at  the  time  of  the  injury  the  defendant  was 
present  within  a  short  distance  of  plaintiff, 
watching  the  work,  and  that  he  saw  the 
men  while  they  were  lowering  the  bricks  di- 
rectly over  the  heads  of  the  masons  at  work, 
and  that  he  saw  the  brick  fall  and  strike 
plaintiff.  There  was  also  evidence  tending 
to  show  that  there  was  another  and  safe 
means  of  lowering  bricks  by  the  use  of  iron 
boxes,  but  that  defendant  allowed  his  em- 
ployte  to  use  the  rope  or  the  boxes  as  they 
pleased.  The  boxes  were  not  often  used,  ex- 
cept where  some  of  the  bricks  were  broken ; 
that  the  only  reason  for  using  the  rope  in 
preference  to  the  boxes  was  that  the  former 
was  the  most  expeditious,  and  that  the  boxes 
being  heavier  required  more  power  in  their 
use.  However,  the  defendant  introduced 
much  evidence  to  the  effect  that  the  rope 
with  the  noose  was  most  generally  used  by 
contractors  in  such  work,  and  it  may  be  said, 
that  such  evidence  stands  practically  uncon- 
tradicted. 

Jefferson,  the  man  who  placed  the  rope 
around  the  pile  of  bricks  and  lowered  them, 
and  who  testified  for  the  plaintiff,  explained 
what  caused  the  brick  to  slip  from  the  Bllng, 
viz.,  that  there  was  a  crooked  brick  in  the 
pile  "that  had  a  knot  on  it,  which  held  it 
higher  than  the  other  bricks,  and  that  didn't 
give  me  room  to  tighten  it"  He  further  ex- 
plained that  "when  two  bricks  are  put  in  to 
tie  the  hack,  if  one  is  a  little  thicker  than 
the  other,  the  thick  brick  will  take  most  of 
the  strain  on  Itself,  and  quite  often  it  Is  the 
case  that  the  thin  brick  will  slip  out" 

The  evidence  being  that  the  method  by 
which  the  bricks  were  lowered  was  one  in 
general  use  and  reasonably  safe,  as  a  matter 
of  law,  it  must  be  conceded  that  the  defend- 
ant was  not  negligent  in  that  respect  The 
fact  that  there  was  a  safer  method  for  doing 
the  work  did  not  make  it  incumbent  upon 
defendant  to  adopt  it  "A  master  is  bound 
to  use  reasonable  care  to  furnish  his  serv- 
ants  safe  appliances,  but  is  not  bound  to 
furnish  any  particular  arollanoee  nor  the 
newest  and  best  appliances;  his  duty  being 
performed  when  he  furnishes  those  of  ordl- 
nary  character  and  of  reasonable  safety." 
Brands  v.  St  Louis  Car  Co.  (Mo.)  112  S.  W. 
511;  Chrlsmer  v.  Beil  Telephone  Co.,  194 
Mo.  189,  92  S.  W.  378,  6  I/.  R.  A.  (N.  B.)  492. 
Such,  we  believe,  is  the  holding  of  all  the 
appellate  courts  of  the  state. 

The  cause  of  the  accident  was  the  negli- 
gence of  Jefferson,  who  lowered  the  bricks 
at  the  time.  He  saw  the  defective  brick,  and 
knew  that  on  account  of  its  defect  he  could 
not  properly  secure  the  pile  so  as  to  pre- 
vent one  of  them  from  falling  out  Conced- 
ing that  it  was  negligence  in  the  boys  who 
placed  the  brick  in  question  in  the  pile,  there 
is  no  evidence  that  they  were  incompetent 
for  the  business.  And  their  act,  as  well  as 
that  of  Jefferson,  was  the  act  of  fellow  sery- 


Digitized  by 


Google 


Mo) 


IN  RB  FLICK'S  ESTATE. 


93 


ants.  There  la  nothing  to  show,  notwlth- 
■tandlng  defendant  was  present,  that  he 
knew  of  the  defective  brick  In  the  pile.  And 
we  are  of  the  opinion  that  the  approximate 
and  direct  cause  of  the  Injury  was  the  neg- 
ligence of  the  man  Jefferson,  plaintiff's  fel- 
low servant  Therefore,  defendant  was  not 
liable  for  his  act. 

The  court  should  have  Instructed  the  Jury 
to  return  a  verdict  for  the  defendant  as  re- 
Quested. 

Eeversed.    All  concur. 


In  re  FLICK'S  ESTATE. 

FLICK  V.  SCHENK  et  aL 

(St.  Lonia  Gonrt  of  Appeals.    Missoari.    April 

18,  1906.    On  Rehearing,  May  16,  1005.) 

EXECUTOBS  AND  ADMINISTBATOBS  (i  20*)  — 
MARDAJfUB  ({  4*)— AlTOINTUZNT  Of  ADUIN- 
I8TBATOB— APFXAL. 

An  order  refusing  to  appoint  intestate's  son 
ai  his  administrator  in  accordance  with  the 
■on's  application  is  not  appealable,  mandamus 
being  the  proper  remedy  to  compel  the  probate 
coart  to  follow  the  statutory  right  to  priority  of 
appointment 

fEd.  Note. — For  other  cases,  see  Executors  and 
Aaministratots,  Dec.  Dig.  {  20;*  Mandamus, 
Cent  Dig.  {  10;  Dec.  Dig.  {  4.*] 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty;  Edwin  S.  McKee,  Judge. 

Application  by  Henry  P.  Flick  for  appoint- 
ment as  administrator  of  the  estate  of  Syl- 
vanus  Flick,  deceased.  The  probate  court  de- 
clined to  appoint  petitioner,  and  appointed 
J.  A.  Schenk  public  administrator,  which  or- 
der was  affirmed  by  the  circuit  court  on 
appeal,  from  which  Henry  P.  Flick  appeals. 
Dismissed. 

See  opinion  of  Supreme  Court  afBrming 
the  same,  212  Mo.  275,  110  S.  W.  1074. 

E.  R.  Bartlett  and  Berkhelmer  ft  Dawson, 
tor  appellant.  J.  M.  Jayne  and  Smoot,  Boyd 
k  Smoot,  for  respondents. 

600DE,  J.  The  contest  in  this  case  Is 
over  the  appointment  of  an  administrator  of 
the  estate  of  Sylvanus  Flick,  deceased.  Hen- 
ly  P.  Flick,  his  son,  applied  for  the  appoint- 
ment, but  other  heirs  of  the  estate,  bis  broth- 
ers and  sisters,  resisted  his  application.  Aft- 
er hearing  the  evidence  the  probate  court 
found  he  was  not  a  suitable  person  to  be  ad- 
ministrator, principally  because  he  was  ad- 
ministrator already  of  the  estate  of  his  de- 
ceased mother,  and  there  would  be  a  con- 
flict of  duties  If  he  had  charge  of  both  es- 
tates, as  there  was  some  controversy  over 
property  rights  between  the  two.  The  pro- 
bate court  likewise  found  there  was  no  per- 
son among  the  heirs  and  distributees  suita- 
ble to  be  administrator  of  Sylvanus  Flick's 
estate,  and  therefore  appointed  J.  A.  Schenk, 
public  administrator  of  Scotland  county. 
The  son,  H.  P.  Flick,  carried  the  contest  by 


appeal  to  the  circuit  court,  which,  on  a 
hearing  anew,  confirmed  the  action  of  the 
probate  court  in  all  respects,  and  from  the 
Judgment  of  the  circuit  court  the  case  was 
appealed  to  this  court 

We  appreciate  the  care  with  which  this 
matter  has  been  pr^ared  for  our  attention 
by  the  counsel  for  the  respective  parties,  and 
regret  that  we  cannot  examine  the  Interest- 
ing questions  that  are  raised;  but  in  State 
ex  rel.  Grover  v.  Fowler,  108  Mo.  465,  18  S. 
W.  968,  the  Supreme  Court  decided  that  no 
appeal  lies  from  an  order  of  the  probate 
court  appointing  an  administrator  of  an  es- 
tate. The  opinion  In  that  case  points  out  the 
method  of  procedure  to  be  followed  in  order 
to  enforce  the  priority  of  right  allowed  by 
the  statutes  to  relations,  heirs,  and  distribu- 
tees in  the  matter  of  administering  estates. 
In  view  of  that  decision,  we  must  hold  the 
circuit  court  had  no  Jurisdiction  of  the  ap- 
peal from  the  probate  court,  and,  consequent- 
ly, this  c6urt  has  no  Jurisdiction  of  the  pres- 
ent appeal.  It  is  therefore  dismissed.  All 
concur. 

On  Rehearing. 

In  a  motion  for  rehearing  the  appellant 
insists  the  Fowler  Case  is  not  In  point  be- 
cause it  merely  decided  that  an  appeal  wlU 
not  He  from  an  order  appointing  an  admin- 
istrator, and  the  present  appeal  was  not 
taken  from  an  order  appointing  Schenk, 
but  from  an  order  refusing  to  appoint  Flick. 
This  distinction  strikes  us  as  being  too  tenu- 
ous for  practical  purposes.  In  truth,  the 
present  case  is  exactly  like  the  Fowler  Case 
in  Its  essential  facts.  In  the  Fowler  Case 
two  persons,  Mrs.  Grover  and  Geo.  J.  Cbck- 
rell,  had  applied  for  administration  on  the 
estate  of  the  deceased.  Mrs.  Grover  also 
filed  objections  to  Cockrell's  appointment. 
The  probate  court  heard  both  applications 
and  the  objections  at  the  same  time,  over- 
ruled the  objections,  refused  Mrs.  Orover's 
application,  and  appointed  Cockrell.  Mrs. 
Grover  took  an  appeal,  and  sued  for  a  writ 
of  prohibition  to  prevent  Cockrell  from  acting, 
and  the  probate  court  from  recognizing  him 
as  administrator  pending  the  appeal.  The 
prohibition  was  denied  by  the  Supreme  Court 
on  the  sole  ground  that  Mrs.  Grover's  ap- 
peal did  not  lie.  She  appealed  from  an  order 
just  like  we  have  here;  namely,  from  one 
appointing  an  administrator  of  the  estate 
and  refusing  to  appoint  her.  Flick  appealed 
from  an  order  appointing  Schenk  and  refus- 
ing to  appoint  him.  Both  matters  were  dis- 
posed of  by  the  probate  court  in  the  same 
order.  Moreover,  the  Supreme  Court  In  the 
Fowler  Case  showed  why  an  appeal  would 
not  lie  and  what  the  proper  remedy  was.. 
Suppose  an  appeal  was  allowed  from  a  refus- 
al to  appoint  one  person  administrator,  an- 
other having  been  appointed  at  the  same 
time.    If  on  the  appeal  the  probate  court's 
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ruling  was  reversed  and  a  decision  given  tbat 
the  appealing  party  should  have  been  ap- 
pointed, this  would  be,  in  effect,  an  adjudica- 
tion against  the  right  of  the  appointee  with- 
out his  having  been  heard;  that  is,  the  de- 
cision would  be  that  the  appealing  party 
was  entitled  to  the  appointment  instead  of 
the  one  actually  appointed.  If  the  probate 
court  should  afterwards  revoke  the  original 
appointment,  by  the  express  words  of  the 
statutes  the  appointee  could  appeal  from 
that  order.  Meanwhile  the  estate  would  be 
thrown  into  confusion.  What  was  decided 
In  the  Fowler  Case  was  that  an  appeal  would 
not  lie  from  an  order  appointing  one  person 
administrator  and  refusing  to  appoint  an- 
other; and  that  is  just  the  order  we  have 
here. 

We  are  cited  to  the  decision  of  this  court 
in  State  v.  Collier,  62  Mo.  App.  38,  and  the 
decision  of  the  Kansas  City  Court  of  Appeals 
in  Burge  v.  Burge,  94  Mo.  App.  15,  67  S.  W. 
703,  as  holding  that  an  appeal  doe^  lie  from 
an  order  of  the  probate  court  refusing  letters 
of  administration  to  a  party  entitled  to 
them.  We  think  both  those  decisions  are  in 
direct  conflict  with  the  Fowler  Case,  decided 
by  the  Supreme  Court,  and  will  follow  the 
latter  case.  We  are  unable  to  draw  a  valid 
distinctton  between  the  Fowler  Case  and  the 
present  one,  and  therefore  adhere  to  our 
ruling  dismissing  the  appeal. 

Because  the  Judges  of  this  court  deem  this 
decision  in  conflict  with  the  decision  of  the 
Kansas  City  Court  of  Appeals  above  cited, 
this  cause  is  certified  to  the  Supreme  Court 
for  final  determination.  It  is  so  ordered. 
All  concur. 


MARTIN  V.  CITY  OF  ST.  JOSEPH  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
March  1,  1900.) 

1.  MumOIFAI.    COBPOBATIONB     (J    845*)— NUI- 
SANCE—iNSUmCIENT  CuLVKBTs— Pleading. 

A  petition.  In  an  action  against  a  city  for 
injuries  caused  by  the  overflow  of  water  from  an 
insuflSdent  culvert,  which  alleged  that  an  em- 
bankment was  negligently  raised  and  maintain- 
ed, that  such  culvert  was  negligently  built  and 
maintained  and  too  small  to  accommodate  the 
flow  of  water  in  the  stream,  and  that  defendant 
allowed  it  to  be  choked  with  debris,  Is  not  neces- 
sarily based  on  negligence ;  but  it  is  sufficient 
to  sustain  a  recovery  as  for  a  nuisance. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1797;  Dec.  Dig.  } 
845.»] 

2.  Nuisance  ({  1*)  —  Definition  —  "Private 
Nuisance." 

A  "nuisance"  is  anything  that  worketh  hurt, 
inconvenience,  or  damage.    A  "private  nuisance 
is  anything  done  to  the  hurt  or  annoyance  of 
the  lands,  tenements,  or  hereditaments  of  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Nnisance, 
Cent.  Dig.  I  1;    Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  485&-4864;  vol.  6,  pp.  5574-5576; 
vol.  8,  p.  7734.1 


3.  Pleading  (|  49*)— PETmoK— Theobt  and 
FoBM  or  Action. 

Under  Rev.  St.  1899,  §  582  (Ann.  St.  1906, 
p.  612),  providing  that  the  petition  in  an  action 
shall  contain  a  plain  and  concise  statement  of 
the  facts  constituting  a  cause  of  action  and  a 
demand  of  the  relief  which  the  plaintiff  may 
suppose  himself  entitled  to,  whether  a  petitioa 
states  facts  constituting  a  cause  of  action  for  a 
nuisance  or  negligence  is  immaterial,  where  the 
relief  demanded  would  be  the  same  In  either 
case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  107;  Dec  Dig.  §  49.*] 

4.  Municipal  Cobpobations  (8  839*)— Nui- 
sance—Notice. 

Where  a  city  does  not  create  a  nuisance 
caused  b^  a  city  street  obstructing^  the  flow  of  a 
stream,  it  is  not  liable  for  its  maintenance,  un- 
less it  maintains  the  same  after  notice  and  re- 
quest to  abate  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1788;  Dec  Dig,  | 
839.*] 

5.  Municipal  Cobpobations  (S  658*)  — 
Stbeets— Interest  in. 

A  city  does  not  occupy  a  relation  to  its 
streets  as  tbat  of  lessee.  The  Interest  of  the 
city  in  the  street  is  not  of  a  private  character 
and  In  no  sense  partakes  of  the  nature  of  own- 
ership as  understood  when  applied  to  the  rights 
of  private  persons. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1430;  Dec  Dig.  | 
058.  •] 

6.  Courts  (|  90*)— Stabb  Decisis. 

The  last  expression  of  the  court  on  a  sub- 
ject Is  controlling  as  against  prior  opinions  con- 
flicting with  It. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  314;  Dec  Dig.  g  90.*] 

7.  Municipal  Cobpobations  (5  845*)— Nui- 
sance—Notice— Questions  FOR  Jury, 

The  evidence  being  conflicting  as  to  wheth- 
er a  dty  had  received  notice  to  abate  a  nuisance, 
it  was  a  question  for  the  jury  whether  the  city 
was  liable  for  the  maintenance  of  the  nuisance. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1800;  Dec.  Dig.  { 
845.*] 

8.  Municipal  Cobpobations  (8  834*)  —  Ob- 
structing Stream— CiTT  Limits. 

Where  a  street  obstructs  a  stream,  the  cul- 
vert being  too  small  to  pass  the  water,  the  fact 
that  the  outlet  of  the  culvert  was  outside  the 
city  limits  does  not  affect  the  liability  of  the 
city '  for  the  nuisance  caused  by  the  overflow : 
the  liability  being  based  on  the  maintenance  of 
the  embankment  within  the  city  limits  with  an 
insufficient  outlet. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  i  1784;  Dec  Dig.  i 
834.*] 

9.  MuwrcxPAL  Corporations  (J  884*)  — Ob- 
struction OF  Strkam-Nuibanob— Mainte- 
nance—Liability. 

Where  a  street  obstructs  a  stream  by  pro- 
viding too  small  a  culvert  to  pass  the  water,  the 
city's  liability  for  the  nuisance  is  not  affected  by 
the  fact  that  it  did  not  originally  construct  the 
street ;  its  maintenance  of  the  obstruction  after 
the  city  limits  were  extended  to  include  the  lo- 
cality being  sufficient  to  create  the  liability. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1784;  Dec.  Dig.  | 
834.*] 

10.  Municipal  Corporations  (S  834*)— Nui- 
sance—Due  Care. 

Neither  can  the  city  escape  liability  If  the 
culvert  was  too  small  by  using  due  care  to  keep 
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the  embankment  In  proper  conditiim,  tfaooeb 
■uch  care  might  affect  the  extent  of  damages  by 
lessening  the  amount  of  overflow. 

(Ed.  Note.— For  other  caaee,  see  Municipal 
Corporations,  Cent  Dig.  (  1784;    Dec.  Dig.  t 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty; C.  A.  Mosman,  Judge. 

Action  by  Freeman  W.  Martin  against  the 
City  of  8t  Joseph  and  the  St  Joseph  Light, 
Heat  ft  Power  Company  for  the  maintenance 
of  a  nuisance.  From  a  Judgment  In  favor  of 
plaintiff  against  the  city,  the  dty  appeals. 
Berersed  and  remanded. 

W.  B.  Norris  and  O.  E.  Bhults,  for  appel- 
lant    Busk  ft  Strlngfellow,  for  respondent 

BROADDTJS,  P.  J.  This  Is  a  suit  by 
plaintiff  for  damages  to  his  property  caused 
by  the  acts  of  the  defendants  In  obstructing 
a  natural  water  course.  There  Is  running 
Into  and  through  the  city  of  St  Joseph  a 
natural  water  course,  which  crosses  Jule 
street  between  Twenty-Eighth  and  Twenty- 
Ninth  streets.  In  the  year  1889,  before  the 
territory  in  the  locality  mentioned  was  with- 
in the  city  limits,  a  fair  association  In  con- 
structing its  race  track  made  a  fill  in  the 
stream,  in  which  was  placed  a  culvert  about 
Are  feet  in  diameter,  which  was  sufficient  to 
carry  off  the  water  under  ordinary  condi- 
tions. Afterwards,  the  race  track  was  aban- 
doned by  the  association,  and  later  on  the 
property  was  platted  into  blocks  and  lots, 
and  the  dty  extended  its  limits  beyond  the 
locality  of  the  stream  and  embankment 
There  was  evidence  to  the  effect  that  the  en- 
trance and  outlet  of  the  culvert  were  l>otli 
on  private  property.  A  portion  of  the  old 
race  track  that  crosses  the  stream  forms  a 
part  of  Jule  street.  Jule  street  at  this  point 
has  never  been  improved  by  the  city.  The 
defendant  street  railway  company  built  Its 
trades  over  this  embankment  In  1889,  but 
had  abandoned  them  for  a  time  until  about 
1002  or  1903,  when  It  resumed  possession,  at 
which  time  the  embankment  had  been  par- 
tially washed  away.  The  railway  company 
at  the  latter  date  repaired  Hie  damages  be- 
fore relaying  Its  tracks  and  also  raised  the 
height  of  the  embankment  The  city  was 
shown  to  have  had  knowledge  that  Jule 
street  was  an  obstruction  to  the  flow  of  wa- 
ter in  the  stream,  and  at  different  times 
through  its  employes  removed  the  debris 
that  had  accumulated  at  the  culvert  The 
plaintlfTs  bouse  is  located  sonth  of  Jnle 
street  and  a  short  distance  east  of  the 
stream.  In  July,  1007,  there  was  an  an* 
usual  precipitation  of  rain  and,  the  culvert 
not  being  snflident  to  discharge  the  water 
that  flowed  through  the  stream,  It  was  back- 
ed op  by  the  embankment  until  it  overflowed 
onto  plaintiff's  property  and  into  the  cellar 
of  his  bonse  to  his  damage.  The  Judgment 
was  in  favor  ct  the  railway  company  and  in 


favor  of  plaintiff  against  the  dty,  which  ai^ 
pealed. 

It  Is  insisted  by  defendant  that  plaintlfTs 
cause  of  action  Is  based  on  negligence,  where- 
as, he  was  permitted  to  recover  on  the  theory 
that  It  was  an  action  for  a  nuisance.  The 
facts  upon  which  plaintiff  relies  are  set 
forth  In  his  petition,  but  It  falls  to  allege  in 
terms  that  they  constituted  a  nuisance.  Al< 
though  the  petition  alleged  that  the  embank- 
ment was  negligently  raised  by  the  railway 
company,  and  that  It  has  been  negligently  so 
maintained  that  said  culvert  was  negligently 
built  and  maintained  by  defendant  and  too 
small  to  accommodate  tiie  flow  of  the  water 
In  the  stream,  and  that  defendant  allowed 
It  to  be  dioked  with  debris,  yet  we  cannot 
see  why  the  acts  complained  of  do  not 
amount  to  a  nuisance.  A  nuisance  Is :  "Any- 
thing that  worketh  hurt.  Inconvenience,  or 
damage.  A  private  nuisance  Is  anything 
done  to  the  hurt  or  annoyance  of  the  lands, 
tenements  or  hereditaments  of  another." 
Bouvler's  Law  Dictionary.  Under  our  sys- 
tem of  code  pleading,  it  could  make  no  dif- 
ference in  this  case  whether  we  call  the  ac- 
tion one  of  negligence  or  nuisance,  as  the 
relief  would  be  the  same.  Rev.  St  1899,  | 
592  (Ann.  St  1906,  p.  612). 

Instructions  2,  3,  and  4,  given  for  the 
plaintiff,  are  based  upon  the  theory  that  the 
dty  was  maintaining  a  nuisance,  but  fail  to 
Instruct  the  Jury  that  before  the  dty  could 
be  held  liable  they  must  find  that  it  had 
knowledge  of  the  nuisance  and  a  request  to 
abate  It  The  dty  did  not  create  the  nui- 
sance and  could  be  held  liable  only  on  the 
ground  of  malntraance  after  notice  and  re- 
qneet  to  abate  it  Rychllcki  v.  City  of  St 
Louis,  116  Mo.  662,  22  S.  W.  908.  It  was 
held,  however,  in  Dickson  v.  Railroad  Co., 
71  Mo.  675,  that  to  maintain  an  action 
against  the  lessee  for  the  continuance  of  a 
nuisance  erected  by  his  lessor  before  the 
lease,  it  is  not  necessary  to  show  that  the 
lessee  was  notlfled  of  the  existence  of  the 
nuisance  and  was  requested  to  abate  it  It 
is  sufficient  If  he  knew  It;  and  such  Is  the 
holding  in  Plnney  v.  Berry,  61  Mo.  359.  If 
these  cases  are  held  to  be  In  conflict  with 
Rychllcki  V.  Railroad  Co.,  supra,  which  we 
do  not  believe,  the  latter  would  be  control- 
ling as  being  the  last  expression  of  the  court 
on  the  question.  The  city  does  not  occupy 
a  relation  to  the  street  as  that  of  lessee. 
The  interest  of  the  dty  in  the  street  is  not 
of  a  private  character  and  In  no  sense  par- 
takes of  the  nature  of  ownership  as  under- 
stood when  applied  to  the  rights  of  private 
persons.  It  is  true  that  there  was  evidence 
tending  to  show  that  some  of  the  officers  of 
the  city  had  been  requested  to  abate  the 
nuisance,  and  also  that  the  board  of  public 
works  of  the  dty  had  been  so  requested; 
but  there  was  evidence  to  the  contrary.  It 
was  therefore  a  question  for  the  Jury. 
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We  are  of  the  opinion  that  It  was  imma- 
terial whether  the  opening  or  outlet  of  the 
culvert  was  or  was  not  within  the  city  lim- 
its. The  embankment  was,  and,  if  it  con- 
stituted a  dam  without  sufficient  outlet  for 
the  water  to  prevent  it  damming  up  and 
overflowing  plaintiff's  land,  the  city  was 
maintaining  a  nuisance.  Rychllckl  v.  Rail- 
road, supra.  And  this  is  true,  notwithstand- 
ing the  city  bad  nothing  to  with  the  orig- 
inal construction  of  the  street.  In  exer- 
cising dominion  over  it  and  in  permitting 
the  railroad  company  to  use  it  in  its  busi- 
ness, it  became  responsible  for  tbe  nuisance. 

The  defendant,  in  instruction  No.  13,  ask- 
ed the  court  to  instruct  the  Jury,  in  effect, 
that,  if  the  city  since  the  extension  of  its 
limits  over  the  locality  "has  used  that  care 
which  an  ordinarily  prudent  man  would  ex- 
ercise under  like  conditions  in  regard  to 
said  embankment  and  culvert,  your  verdict 
mast  be  for  the  defendant"  The  court  re- 
fused to  so  instruct,  and  properly.  If  the 
embankment  proved  a  nuisance  without  suffi- 
cient outlet,  it  was  Immaterial  whether  the 
city  exercised  due  care  to  keep  it  in  proper 
condition,  except  in  so  far  as  such  care 
might  afFect  the  extent  of  damages  by  lessen- 
ing the  amount  of  overflow  on  plaintifTs 
land. 

Other  questions  are  raised  on  the  appeal, 
but  we  find  no  material  error  other  than 
that  mentioned.  As  the  case  Is  to  be  re- 
tried, we  suggest  that  it  would  simplify  mat- 
ters if  the  plaintiff  would  amend  his  peti- 
tion and  so  state  his  case  as  to  eliminate  all 
tbe  allegations  of  negligence  and  make  plain 
his  cause  of  action  for  nuisance. 

Reversed  and  remanded.    All  concur. 


BROWN  et  al.  v.  TUCKER'S  ESTATE. 

(St.  Louis  Court  of  Appeals.   Missouri.    Feb. 
23,  1909.) 

L  Descewt  and  DisTBiBUTioN  (S  65*)— Wid- 
ow's Election  —  Failube  to  Elect— Ef- 
fect—"Dower.  " 

Rev.  St.  1899,  {  2939  (Ann.  St.  1906,  p. 
1694),  provides  that,  if  the  husband  dies  child- 
less, the  widow  shall  take  one-half  of  the  realty 
and  personalty  absolutely,  subject  to  ptayment  of 
his  debts.  Section  2940  (Ann.  St.  1906,  p.  1696) 
provides  that,  when  the  husband  dies  leaving 
children  other  than  by  his  last  marriage,  his 
widow  may,  in  lieu  of  dower,  elect  to  take,  in 
addition  to  the  realty,  personalty  coming  to  the 
husband  through  his  wife  or  by  her  consent, 
subject  to  his  debt.  Section  2941  (Ann.  St. 
1906,  p.  1696)  provides  that,  if  the  husband  dies 
without  descendants  capable  of  inheriting,  tbe 
widow  may  elect  to  take  dower,  as  provided  in 
section  2933  (Ann.  St.  1906,  p.  1690),  as  dis- 
charged of  debts,  or  in  section  2939.  Section 
2942  (Ann.  St.  1906,  p.  1696)  provides  that, 
when  the  widow  is  entitled  to  dower  under  the 
three  sections  preceding  it,  the  executor  shall  no- 
tify her  and  require  her  to  elect,  as  provided  in 
the  next  section.  Section  2943  (Ann.  St.  1906, 
p.  1696)  requires  the  election  to  be  by  a  state- 
ment executed  and  recorded  as  deeds,  and  pro- 
vides that,  nnless  she  files  her  election  within  12 


months  after  the  granting  of  letters  testamen- 
tary, she  shall  be  endowed  under  sections  2933, 
2035,  and  2936  (Ann.  St.  1906,  pa.  1690,  1693). 
Section  2933  relates  to  dower  m  realty,  and 
sections  2935  and  2936  subject  land  under  con- 
tract by  the  husband  to  dower.  Held,  that  the 
election  provided  for  in  section  2943  related  only 
to  dower  in  realty,  and  the  wife's  failnre  to  elect 
would  not  prevent  her  from  taking  one-half  of 
the  personal  estate  under  section  2939 ;  that  not 
being  dower. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Dec  Dig.  {  65.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2188-2193;  vol.  3,  p.  7642.] 

2.  DOWEB   (i  28*)— Chabqes   vpok   DOWEBt— 

Husband's  Debts. 

Dower  in  land  is  taken  free  from  the  hus- 
band's debts. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  i  79;   Dec.  Dig.  {  28.*] 

Appeal  from  Circuit  Court,  Perry  (bounty ; 
Chas.  A.  Eillian,  Judge. 

Action  by  Margaret  Brown  and  others 
against  the  estate  of  James  F.  Tucker,  de- 
ceased ;  Andrew  Doerr,  administrator.  From 
a  judgment  overruling  objections  to  an  or- 
der of  distribution  and  approving  final  set- 
tlement, plaintiffs  appeal.    Affirmed. 

T.  P.  Whitledge,  for  appellants. 

REYNOLDS,  P.  J.    One  James  F.  Tucker, 

late  of  Perry  county,   died  on  the  

day  of  July,  1905,  in  Perry  county,  intestate, 
leaving  surviving  him  his  widow,  Margaret 
Tucker,  and  no  children  or  descendants  of 
children.  On  the  10th  of  July,  1905,  Mar- 
garet Tucker  filed  her  relinquishment  of  tbe 
right  to  administer  on  bis  estate,  and  on  tbe 
same  day  Andrew  Doerr  was  by  the  pro- 
bate court  of  Perry  county  appointed  and 
duly  qualified  as  administrator  of  the  es- 
tate. Margaret  Tucker  never  executed  or 
filed  any  instrument  in  writing  electing  to 
take  one-half  of  the  real  and  personal  prop- 
erty, provided  for  by  sections  2039  and  2943, 
Rev.  St  1899  (Ann.  St  1906,  pp.  1604,  1696). 
James  F.  Tucker  owned,  at  the  time  of  his 
death,  a  house  and  lot  In  PerryviUe,  Mo., 
worth  about  $1,200,  which  was  the  only  real 
estate  he  owned,  and  vvhich  it  seems  goes  to 
his  widow  as  the  homestead,  and  was  also 
possessed  of  personal  property  of  the  value 
of  about  $2,700.  The  administrator  made  his 
final  settlement  in  the  probate  court  Novem- 
ber 23,  1907,  showing  $1,745.43  as  due  the  es- 
tate and  subject  to  distribution,  and  the  pro- 
bate court  on  the  same  day  made  an  order 
of  distribution  of  said  amount  of  $1,745.45, 
allowing  to  Margaret  Tucker,  as  widow  of 
James  F.  Tucker,  $672.72,  being  one-half  Of 
the  above  sum  of  $1,745.45,  after  deducting 
$4(X)  theretofore  paid  her  as  the  widow's  ab- 
solute property.  The  appellants  filed  their 
objections  to  this,  -which  objections  being 
overruled,  the  appellants  perfected  their  ap- 
peal to  the  circuit  court  in  due  form.  T^e 
case  coming  up  for  trial  in  the  circuit  court. 
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by  Btlpniatlon  of  parties,  the  case  was  sub- 
mitted to  the  court  upon  an  agreed  statement 
of  facts,  setting  them  out  substantially  as 
above.  Hie  objection  urged  and  passed  on 
by  the  drcoit  court  rests  upon  the  right  of 
the  widow  to  take  one-half  of  the  personal 
estate;  she  never  having  executed  or  filed 
her  election  under  sections  2939  and  2943. 
The  circuit  court,  overruling  the  objection, 
approved  the  order  of  distribution  and  final 
settlement,  as  made  by  the  probate  court,  by 
which  the  widow  was  allowed  one-half  of  the 
I>er8onal  property.  Thereupon  the  appellants 
duly  x>erfected  their  api>eal  to  this  court 
On  this  state  of  facts  we  think  the  action 
of  the  probate  court  and  of  the  circuit  court 
was  correct  Ck)un8el  for  appellants  has 
submitted  a  very  readable  brief,  supplement- 
ed by  argument  at  the  bar,  presenting  an 
elaborate  disquisition  on  the  philological 
meaning  of  the  words  "dower"  and  "endow- 
ed," claiming  that  the  latter  term,  used  in 
section  2943,  has  no  technical  meaning,  and 
that  we  must  resort  to  the  dictionary  to  as- 
certain Its  usual  and  commonly  accepted 
meaning.  He  thereupon  cites  the  lexicogra- 
phers as  defining  It  to  mean,  "furnished  with 
a  portion,"  while  "dower"  Is  defined,  primar- 
ily, as :  "Endowment ;  gift"  Secondly,  "that 
vrblch  a  wife  brings  to  her  husband  in  mar- 
riage; dowry."  Thirdly,  "that  portion,  usu- 
ally one-third,  of  a  man's  lands  and  tene- 
ments to  which  his  wife  Is  entitled  after  his 
death  to  hold  for  her  natural  life."  All  this 
Is  for  the  purpose  of  proving  that,  unless 
the  widow  files  her  election  under  section 
2943,  and  does  so  within  the  time  required 
by  that  section,  she  loses  her  right  to  take 
one-half  of  the  personal  property  of  her  child- 
less husband,  as  she  may  do  under  the  sec- 
ond clause  of  section  2939;  that  clause  pro- 
viding that  when  the  husband  shall  die  with- 
out any  child  or  other  descendants  In  being, 
capable  of  inheriting,  his  widow  shall  be  en- 
titled "to  one-half  of  the  real  and  personal 
estate  belonging  to  the  husband  at  the  time 
of  Ms  death,  absolutely,  subject  to  the  pay- 
ment of  the  husband's  debts."  Section  2943 
provides  that  unless  the  widow  files  her  elec- 
tion within  12  months  after  the  grant  of  let- 
ters testamentary  or  of  administration,  "she 
shall  be  endowed  under  the  provisions  of  sec- 
tions 2933,  2935,  and  2936  [Ann.  St  1906,  pp. 
1690,  1693]."  Section  2933  relates  to  dower 
as  at  common  law — dower  in  real  estate. 
Sections  293S  and  2936,  speaking  somewhat 
broadly,  subject  lands  under  contract  by  the 
husband — that  is,  the  husband's  interest  in 
realty — to  dower.  It  is  hardly  to  be  suppos- 
ed therefore  that  when  the  lawmakers,  by 
section  2913,  remitted  the  widow  to  dower 
proper — that  is,  her  interest  in  the  realty — on 
her  failure  to  elect  they  had  in  mind  the 
interest  in  the  personal  estate  which  section 
2939  gives  her.  When  she  is  to  be  "endowed" 
uMer  the  three  sections,  she  is  dowered  of 


the  realty.  It  is  to  be  noted  that,  when  the 
widow  elects  under  section  2943,  she  must  do 
so  by  an  Instrument  executed  and  recorded 
under  all  the  formalities  of  a  deed  to  real 
property.  The  reason  for  that  is  apparent 
Her  election  affects  the  title  to  realty.  No 
such  reason  can  apply  to  her  interest  In  tlie 
personalty.  Our  conclusion  is  tliat  when  a 
widow  shall  only  be  entitled  to  dower,  as 
provided  by  sections  2939,  2940,  and  2941 
(Ann.  St  1906,  pp.  1694^1696),  which  are  "the 
three  preceding  sections"  to  section  2942 
(Ann.  St  1906,  p.  1696),  unless  she  has  elect- 
ed to  take  otherwise  within  the  time  and  in 
the  manner  pointed  out  in  section  2943,  that 
the  election  required  relates  only  to  dower 
proper — that  is,  her  interest  in  ttie  realty — 
and  that  it  does  not  apply  to  the  personal  es- 
tate. Under  section  2^9,  she  takes  one-half 
the  latter,  subject,  however,  to  the  payment 
of  the  debts  of  the  husband,  without  any 
election.  This  provision,  that  she  takes  sub> 
Ject  to  the  payment  of  her  husband's  debts, 
is  somewhat  suggestive,  as  indicating  that 
what  the  widow  takes  under  section  2939  is 
not  dower,  for  dower  was  always  taken  free 
of  the  husband's  debts..  That,  however,  we 
need  not  now  elaborate. 

The  Judgment  of  the  circuit  court  is  af- 
firmed.  All  concur. 


WELCH  V.  DIETER  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 
March  1,  1909.) 

1.  Master  and  Sebvawt  (§  278*)— Stone  Ma- 
sons —  Injuby  —  Negligence  —  EviDin«cK 

— SumOIENCT. 

Evidence  held  Insufficient  to  show  that  con- 
tracton  were  negligent  towaid  a  stone  mason 
injured  throagh  a  slab  of  stone  falling. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  278.*] 

2.  Master  and  Servant  (8  102*)— Employ- 
er's Duty— Sate  Place  to  Work. 

One  must  use  reasonable  care  to  provide  bis 
employe  a  reasonably  safe  place  of  work,  and 
not  to  increase  the  natural  hazards  of  the  em- 
ployment by  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  173 ;   Dec.  Dig.  {  102.*] 

3.  Master  and  Servant  (i  217*)— Stone  Ma- 
sons— Injury— Risk  Assumed. 

A  stone  mason  of  20  years'  experience  em- 
ployed in  setting  stone  slabs  on  edge  on  an  out- 
side wall  of  the  second  story  of  a  building,  while 
standing  on  a  ledge  15  inches  wide,  18  feet  above 
the  ground,  assumed  the  risk  of  injnry  caused 
by  a  slab  falling  when  a  wedge  whidi  he  placed 
under  it  slipped,  where  he  did  not  deem  a  scaf- 
fold necessary. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f §  583,  584,  593,  594 ;  Dec 
Dig.  i  217.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;  Hugh  Dabbs,  Judge. 

Action  by  Thomas  R.  Welch  against  Au- 
gust C.  Dieter  and  another.    From  a  Judg- 
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ment  setting  aside  a  nonsuit  and  granting 
a  new  trial,  defendants  appeal.    Reversed., 


A.  E.  Spencer,  for  appellants. 
Don,  for  respondent 


H.  L.  Sban- 


JOHXSON,  J.  Action  by  a  servant  against 
his  master  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  master.  At  the  conclusion 
of  the  evidence  offered  by  plaintiff,  the  court 
Instructed  the  jury  to  return  a  verdict  for 
defendants,  and  plaintiff  took  a  nonsuit,  with 
leave  to  move  to  set  the  same  aside.  After- 
ward the  court  sustained  the  motion  filed  by 
plaintiff  to  set  aside  the  nonsuit  and  to  grant 
bim  a  new  trial.    Defendauts  appealed. 

The  sole  question  presented  for  our  deter- 
mination is  whether  or  not  the  evidence  of 
plaintiff  entitled  him  to  go  to  the  Jury.  De- 
fendants were  contractors  engaged  in  the 
erection  of  the  Connor  Hotel  at  Joplin. 
Plaintiff  was  a  stone  mason  employed  by 
them.  The  skeleton  of  the  building  was  a 
steel  frame  which  had  been  completed  at 
the  time  of  the  Injury.  The  walls  of  brick 
and  stone  were  being  filled  in,  and  this  work 
had  progressed  to  the  second  story,  at  a 
height  of  about  18  feet  from  the  ground. 
A  stone  sill,  level  on  the  top,  endrcled  the 
building  at  the  base  of  the  second  story  and 
the  walls  of  this  story,  consisting  of  brick 
faced  with  cut  stone,  were  started  upward 
from  the  sill  In  a  way  to  leave  the  sill  pro- 
jecting outward  from  the  foot  of  the  wall 
some  15  or  IS^^  inches.  Thus  the  sill  made 
a  level  platform  or  bench  around  the  building 
about  18  feet  high.  Plaintiff  was  engaged  in 
the  work  of  setting  the  stone  slabs  with 
which  the  brick  wall  on  the  second  story 
'was  veneered.  These  slabs  were  set  on 
edge  in  courses,  and  plaintiff  was  setting 
the  fourth  course,  the  top  of  which  was  about 
4  feet  above  the  sill.  The  slab  he  was  set- 
ting was  3  feet  long,  1  foot  high,  4  inches 
thick,  and  weighed  about  180  lbs.  The  stones 
in  the  course  underneath  were  2ii,  inches 
thick,  as  the  face  of  the  fourth  course  was 
designed  to  project  1^  inches  over  the  low- 
er course.  The  slab  was  carried  to  the  place 
by  a  steam  crane.  Plaintiff  placed  a  piece 
of  brick  under  each  end  for  it  to  rest  on 
while  he  put  in  the  mortar.  He  then  put  in 
a  small  wooden  wedge  at  each  end  to  support 
the  stone  while  the  mortar  was  hardening. 
Then  he  removed  the  pieces  of  brick,  and 
let  the  stone  down  on  the  wedges.  Wliile  he 
was  leveling  the  stone,  one  of  the  wedges 
slipped  out  in  some  way  not  known.  This  let 
the  end  of  the  stone  down  into  the  fresh  mor- 
tar, causing  the  stone  to  slip  and  fall  to 
the  ground.  Plaintiff,  in  his  efforts  to  pre- 
vent the  accident,  lost  his  balance  and  fell 
to  the  ground,  breaking  his  leg. 

A  witness  testified:  "I  saw  Mr.  Welch 
standing  on  a  wall  setting  a  stone;  Dr. 
Long  and  I  were  looking  at  him  set  the 
stone,  and  It  seems  the  stone  was  a  trace 


high,  and  be  had  bis  left  hand  on  the  stone 
putting  a  wedge  under  It,  a  chisel  bar  in 
the  right,  a  colored  gentleman  on  the  Inside 
of  the  building  and  Mr.  Welch  on  the  outside, 
standing  on  the  wall,  and  be  raised  the  stone 
just  a  little  with  his  bar,  the  chisel  bar.  and 
this  wedge  seemed  to  slip,  and  the  way  we 
were  looking  at  bim,  it  seemed  like  his 
right  foot  slipped  on  the  wet  mortar  under- 
neath, and  be  pulled  the  stone  right  down, 
and  bim  and  the  stone  come  right  down  to- 
gether." 

Plaintiff  had  been  working  at  the  trade  of 
stone  mason  for  20  years,  and  was  a  thor- 
oughly experienced  workman.  He  had  been 
using  the  sill  in  Ueu  Of  a  scaffold  for  more 
than  a  month.  Two  or  three  days  before  the 
Injury,  he  asked  the  foreman  to  build  a 
scaffold.  The  foreman  compiled  with  the 
request,  and  built  a  scaffold  for  use  in  laying 
the  fifth  course.  Plaintiff  was  at  work  while 
it  was  being  built,  and  made  no  request  or 
suggestion  that  it  be  built  for  use  in  setting 
the  fourth  course.  He  testified:  "I  just  told 
him  we  would  have  to  have  a  scaffold  there: 
we  had  went  just  about  as  high  as  we  could 
possibly  go;  and  he  walked  on  through  the 
building,  and  they  went  to  building  it  right 
away.  •  •  •  Q.  You  say  they  were  put- 
ting it  for  the  fifth?  A.  There  wasn't  any 
use  putting  it  for  the  fourth.  Q.  You  still 
bad  some  of  the  fourth?  A.  Not  very  much. 
Q.  You  didn't  say  anything  about  wanting 
it  for  the  fourth  course?  A.  I  dlan't  have 
very  much." 

After  plaintiff  had  rested  and  the  court 
heard  counsel  argue  the  demurrer  to  the  evi- 
dence, plaintiff  was  recalled  to  the  stand, 
and  testified  that  his  request  for  a  scaffold 
was  made  before  he  commenced  putting  oa 
the  fourth  course;  but  his  testimony,  con- 
sidered as  a  whole,  shows  conclusively  that 
he  did  not  consider  the  sill  a  dangerous  place 
on  which  to  stand,  and  that  he  did  not  ask 
for  a  scaffold  to  be  built  for  his  use  while  his 
work  was  In  easy  reach  from  the  sill.  It  is 
fair  to  say,  from  his  actions  and  testimony, 
that  he  considered  the  scaffold  to  be  neces- 
sary only  when  the  wall  had  grown  too  high 
for  him  to  work  conveniently  from  the  sill, 
and  that  he  was  satisfied  that  a  scaffold  was 
not  needed  for  the  laying  of  the  fourth 
course. 

These  facts  do  not  accuse  defendants  of 
any  negligence,  and  to  hold  them  liable  for 
plaintiff's  injury  would  be  to  say  that  they 
were  insurers  of  their  servant's  safety.  The 
injury  of  plaintiff  was  clearly  the  result  of 
a  natural  risk  of  the  employment — a  risk  as- 
sumed by  him — and  not  of  defendant's  negli- 
gence. The  proximate  cause  of  the  injury 
was  the  falling  of  the  slab  and  this  was 
caused  not  by  the  Insecure  footing  of  plain- 
tiff, but  by  the  dislodgment  of  the  wedge, 
a  result  obviously  caused  by  the  manner  in 
which  plaintiff  handled  the  stone  and  his 
tools  in  his  efforts  to  level  the  stone.    If  It 
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may  be  said  that  plaintiff  mlgbt  bare  pre- 
vented the  stone  from  falling  had  he  been  on 
a  scaffold,  hia  position  here  Is  not  Improved. 
It  l8  the  duty  of  the  master  to  exercise  rea- 
sonable care  to  provide  his  servant  a  reason- 
ably safe  place  In  which  to  work,  and  not  to 
Increase  the  natural  hazards  of  the  employ- 
ment by  a  negligent  breach  of  such  duty. 
But  it  l8  apparent  that  neither  master  nor 
man  thought,  or  had  reason  to  think,  that  a 
siU  15  Inches  wide  was  a  dangerous  place  to 
work  In  setting  the  lower  courses.  No  one 
knew  better  than  plaintiff  at  what  stage  of 
the  work  a  scaffold  would  become  neces- 
sary, and  defendant  promptly  complied  with 
his  request  by  building  a  scaffold  which  was 
satisfactory  to  him.  If  he  needed  the  scaf- 
fold for  the  fourth  course,  be  should  have 
said  BO.  From  whatever  standpoint  the 
facts  are  viewed,  the  conclusion  is  irresist- 
ible that  the  unfortunate  accident,  if  the 
fault  of  any  one,  was  the  fault  of  plaintiff, 
and  not  due  to  any  negligence  of  defendants. 
Fngler  v.  Bothe,  117  Mo.  475,  22  S.  W.  1113; 
Steinhauser  v.  Spraul,  127  Mo.  541,  28  8.  W. 
ea),  30  S.  W.  102,  27  L.  R.  A.  441 ;  Blundell 
T.  MiUer,  180  Mo.  552,  88  S.  W.  103;  Mathis 
T.  Stockyards  Co.,  185  Mo.  434,  84  S.  W.  66; 
Clirlsty  V.  Railway,  131  Mo.  App.  266,  110 
S.  W.  694. 

It  follows  that  the  Judgment  most  be  re- 
versed.   All  concur. 


PEOPMTS  BANK  v.  STEWART. 

(St  Louis  Conrt  of  Appeals.    Missouri.    March 
»,  1909.) 

1.  Apfeai,  and  Ebrob  (g699*)— Recobi>— Suf- 
nciENCT  OF  Bill  op  Exceptions. 

Where  the  bill  of  exceptions  do  not  show 
that  the  court  modified  instnictions  as  claimed, 
error  in  the  alleged  modifications  cannot  be  con- 
ridered  on  appeal. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  699.*] 

2.  Tbial  (S  251*)  — Instbuctionb  — Appxica- 
BiuTT  TO  Pleadings. 

In  an  action  by  a  bank  against  a  person  on 
Us  orders  npon  which  a  firm  had  been  allowed 
to  overdraw  its  account,  where  defendant  did 
not  plead  payment  of  the  orders  sued  on,  a  mod- 
ification of  charges  permitting  defendant's  re- 
covery if  plaintiff  had  accepted  from  the  firm  its 
note  in  full  satisfaction  of  defendant's  liability 
woold  be  improper. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {J  587-595 ;   Dec.  Dig.  |  251.*] 

3.  Appeal  and  Error  (t  274*)— Objectiokb 
TO  I?!STBT7CTio.N8— Scope  and  Effect. 

An  objection  to  the  theory  on  which  a  case 
is  tried  is  saved  by  exception  to  instructions 
Siven. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Dec.  Dig.  {  274;*  Trial,  Cent.  Dig.  I 
ttU.J 

i.  Pleading  (8  93*)— Inconsistent  Defenses 
— Patment  and  Non  Est  FAcrim. 

The  plea  of  non  est  factum  is  not  incon- 
<i5t<>nt  with  the  plea  of  payment;   defenses  be- 


ing inconsistent  only  when  the  proof  of  one  nec- 
essarily disproves  the  other. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  (  190 ;   Dec.  Dig.  {  93.*] 

5.  Pleading  (§  79*)— Affirmative  Defenses 
—Necessity  foe  Special  Pleading. 

The  defenses  of  release  because  defendant 
was  a  surety,  and  was  discharged  for  want  of 
notice  of  certain  facts,  accord  and  satisfaction, 
payment,  or  any  defense  going  to  show  the  ex- 
tinguishment of  a  cause  of  action  which  once 
existed  are  affirmative  defenses,  and  as  such 
must  be  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  160;   Dec.  Dig.  i  79.*] 

6.  Patment  (I  60*)— Pleading. 

Where  payment  is  pleaded,  the  plea  is  held 
In  law  to  mean  payment  in  money,  and,  if  pay- 
ment is  other  than  by  money  or  if  it  rests  on 
an  independent  agreement,  the  substantive  facts 
of  the  agreement  must  be  pleaded,  and  cannot  be 
shown  under  a  general  denial  or  a  simple  plea  of 
payment. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Dec.  Dig.  {  60.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5247-5253;   vol.. 8,  p.  7749.] 

7.  Pleading  (J  90*) -Answer  — Joindeb  of 
Defenses. 

The  answer  may  contain  as  many  defenses 
as  defendant  may  have,  provided  tbey  are  sepa- 
rately stated  and  are  consistent. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  184 ;  Dec.  Dig.  §  90.*] 

8.  Banks  and  Banking  (§  226*)- Actions- 
Issues  AND  Proof- Evidence  Admissible 
Under  Pleadings— General  Denial. 

In  an  action  by  a  bank  on  orders  to  the 
bank  to  allow  a  firm  to  overdraw  Its  account, 
where  the  only  defenses  pleaded  were  a  general 
denial  of  the  execution  of  the  orders  or  that 
anything  was  due  on  them  and  a  plea  of  non  est 
factum,  it  was  reversible  error  to  admit  evi- 
dence of  the  affirmative  defenses  of  suretyship  of 
defendant,  his  discharge  as  surety  and  of  pay- 
ment, and  to  charge  on  those  defenses. 

[£kl.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  226.*] 

Appeal  from  Circuit  Court,  Lawrence 
County;   John  C.  Turk,  Special  Judge. 

Action  by  the  People's  Bank  against  Peter 
W.  Stewart.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

The  petition  In  this  case  is  made  np  of  six 
counts.  The  first  'and  second  counts  were 
dismissed  by  plaintiff.  The  third,  fourth, 
fifth,  and  sixth  counts  are  on  orders  alleged 
to  have  been  given  by  respondent  to  appel- 
lant. While  the  orders  are  for  different 
amounts  and  giving  different  dates,  they,  so 
far  As  plead  and  proven,  are  substantially 
alike.  Quoting  the  third  count,  it  is  as  fol- 
lows: "And,  for  another  and  further  cause 
of  action,  the  plaintiff  states :  That  at  all 
the  dates  and  times  mentioned  In  this  peti- 
tion It  was  a  banking  corporation  organized 
under  the  laws  of  the  state  of  Missouri,  and 
was  engaged  in  the  banking  business  at  Au- 
rora, Mo.,  and  that  at  all  such  dates  and 
times  Roley  &  Co.  was  a  copartnership  en- 
gaged in  running  and  operating  a  zinc  mine 
at  Aurora,  Mo.  That  on  January  6,  1906,  the 
defendant  herein,  Peter  W.  Stewart,  by  his 
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■written  order  of  that  date,  duly  executed  by 
him  and  delivered  to  the  plaintiff,  which 
Bald  order  Is  lost  and  cannot  be  filed  here- 
with for  that  reason,  ordered  and  requested 
the  plalntlfF  to  advance  to  the  said  partner- 
ship of  Roley  &  Co.  such  sum  as  was  needed 
to  meet  the  pay  roll  of  the  said  partnership 
due  to  and  including  that  date.  That  on  the 
said  date  the  plaintiff  accepted  the  said  or- 
der of  the  defendant  and  advanced  to  the 
said  Roley  ft  Oo.  on  the  said  order  and  re- 
quest of  the  defendant  the  sum  then  due 
by  the  said  partnership  on  account  of  its 
pay  roll  which  plaintiff  alleges  was  the  sum 
of  $300,  which  said  sum  the  plaintiff  states  it 
then  paid  on  account  of  the  said  order  of  the 
defendant  on  account  of  the  said  pay  roll 
of  the  said  partnership  of  Roley  &  Oo.  Plain- 
tiff further  states  that  the  defendant  here- 
in, Peter  W.  Stewart,  bad  notice  of  the  ac- 
ceptance by  the  said  plaintiff  of  the  said 
written  order  aforesaid,  and  of  the  fact  that 
the  plaintiff  bad  paid  the  sum  aforesaid  on 
account  of  the  pay  roll  of  the  said  partner- 
ship as  aforesaid  on  his  written  order  afore- 
said. Plaintiff  further  states  that  no  part 
of  the  said  sum  so  paid  by  it  on  the  order  in 
writing  aforesaid  signed  and  delivered  to  It 
as  aforesaid  by  the  defendant  has  been  paid 
to  it  by  the  said  defendant  or  by  the  said 
partnership,  but  the  whole  thereof  remains 
due  and  unpaid,  although  the  same  has  been 
demanded  of  the  said  defendant,  and  from 
the  said  partnership.  Wherefore  the  plain- 
tiff demands  Judgment  against  the  defendant 
for  the  said  sum  of  $300,  with  Interest  there- 
on from  January  6,  1906,  at  the  rate  of  6 
per  cent"  The  answer,  after  a  general  de- 
nial and  omitting  that  part  of  It  pertinent 
to  the  first  and  second  counts,  Is  as  follows: 
"And,  further  answering,  defendant  denies 
that  he  is  or  ever  was  a  partner  in  the  min- 
ing partnership  of  Roley  &  Co.,  as  set  out 
In  plaintiff's  petition,  and  denies  that  he 
was  a  partner  in  such  or  any  mining  partner- 
ship or  any  other  partnership  that  In  any  way 
became  indebted  to  the  plaintiff  bank;  and, 
further  answering,  defendiCnt  denies  specifical- 
ly that  he  made  or  executed  either  or  any  of 
the  orders  described  in  the  plaintiff's  petition 
In  either  of  the  counts  therein,  and  denies  that 
he  authorized  any  one  for  him  to  make,  ex- 
ecute, or  deliver  any  such  orders,  and  denies 
that  he  owes  the  plaintiff  the  sums  described 
in  the  several  counts  set  forth  in  Its  petition, 
or  any  sum  whatever;  that  any  orders  which 
defendant  may  have  given  have  long  since 
been  paid  and  discharged  by  said  Roley  & 
Co.  Wherefore  be  prays  to  be  discharged 
from  further  answering  and  that  be  recover 
his  cost  herein  expended  and  laid  out"  This 
answer  was  sworn  to  by  the  defendant 
Plaintiff  filed  a  general  denial  in  reply.  At 
the  close  of  the  testimony  in  the  case,  de- 
fendant interposed  an  instruction  In  the  na- 
ture of  a  demurrer,  which  was  overruled. 
At  the  Instance  of  the  defendant,  the  court 


gave  three  Instructions,  maibed  "1,"  "2,"  and 
"6,"  which  are  complained  of  and  which  will 
be  noted  hereafter.  It  is  set  out  in  the  bill 
of  exceptions  that  exception  was  taken  to 
the  action  of  the  court  In  giving  instruc- 
tions A,  B,  O,  D,  and  E,  as  modified  by  the 
court.  As  will  be  noted,  it  is  averred  that 
the  orders  on  which  these  four  counts  are 
based  are  alleged  to  have  been  lost  or  de- 
stroyed. The  witnesses  who  testified  as  to 
the  contents  of  the  orders  testified  that  they 
were  substantially  as  follows;  "Please  al- 
low  Roley  ft  Ca  to  overdraw  the  amount 
of  their  pay  roll,  as  they  did  not  get  to  turn 
in  their  ore  for  the  week."  That  seems  to 
have  been  the  first  order.  The  others  appear 
to  have  read:  "Allow  Roley  ft  Oo.  to  check 
the  pay  roll."  All  the  orders,  so  far  as  the 
testimony  goes,  were  signed  by  respondent, 
P.  W.  Stewart  They  were  addressed  to  the 
People's  Bank,  the  appellant  here.  A  great 
deal  of  testimony  was  given  to  the  effect  that 
Stewurt,  being  a  responsible  man  and  in 
some  way  Interested  in  the  mining  and 
milling  enterprise  of  Roley  ft  Co.,  had  given 
these  orders  at  the  various  dates  mentioned 
In  the  petition ;  that  the  pay  rolls  were  cash- 
ed on  his  credit,  and  that  the  practice  of 
the  bank  was,  when  the  pay  rolls  came  in 
from  Roley  ft  Co.,  to  figure  up  the  amount  of 
the  pay  roll  and  take  a  note  from  Roley  & 
Co.  for  that  amount  As  far  as  can  be  gath- 
ered from  the  testimony,  these  notes  were 
demand  notes,  and  were  apparently  dia- 
counted  by  the  bank;  the  amount  specified 
In  them  being  placed  to  the  credit  of  Roley 
ft  Co.,  and,  as  Roley  ft  Co.  turned  in  money 
from  their  operations,  the  amount  turned  in 
was  credited  to  the  account  of  Roley  ft  Co. 
It  is  claimed  by  the  respondent  that  these 
notes  were  taken  in  payment  of  the  orders 
and  In  lieu  of  them,  and  that  thereby  the  re- 
spondent Stewart,  was  released  from  liabil- 
ity on  these  orders.  During  the  cross-exam- 
ination' of  a  witness,  counsel  for  respondent, 
after  eliciting  the  fact  that  the  witness  was 
the  cashier  of  the  appellant  bank,  asked  this 
question:  "And  you  instituted  this  suit  gave 
the  notes  to  the  attorneys  to  sue  on?  Did 
you  order  tbem  to  sue  anyl>ody  but  Stew- 
art?" This  was  objected  to  by  counsel 
for  appellant,  and  the  objection  sustained. 
Whereupon  counsel  for  respondent  asked 
witness  this  question:  "Why  didn't  you  sue 
Thorp  and  Thorp  and  Steve  Roley?  Mr. 
McPherson  (counsel  for  appellant):  We  ob- 
ject to  that  as  immaterial.  (Objection  sus- 
tained by  the  court,  to  which  ruling  of  the 
court  the  defendant  by  his  counsel  duly  ex- 
cepted at  the  time.)  Mr.  McNatt:  We  offer 
to  show  by  this  witness  that  he  has  refused 
to  file  or  sue  Steve  Roley  and  the  two  Thorps, 
who  composed  the  partnership  of  Roley  ft 
Co.,  and  that,  therefore,  the  plaintiff  in  this 
action  would  not  be  permitted  to  recov»  at 
all  until  It  is  shown  that  he  has  exhausted 
his  remedy.    Under  any  theory  of  law,  this 
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defendant  could  only  be  surety.  Ttae  Court: 
I  believe  you  may  prove  tbat.  (To  which  rul- 
ing of  the  court  plaintiff  by  its  counsel  duly 
excepted  at  the  time.)"  The  witness  was 
then  asked  to  go  ahead  and  answer  why  the 
bank  bad  not  sued  these  parties,  which  he 
did.  After  a  verdict  for  the  defendant  and 
the  overruling  of  a  motion  for  new  trial,  de- 
fendant, duly  excepting,  appeals. 

McPherson  &  Hllpert,  for  appellant.  Mc- 
Natt  &  McNatt,  for  respondent 

BEYNOIiDS,  P.  X  (after  stating  the  facta 
as  above).  Taking  up  the  proposition  as  to 
the  modification  of  four  of  the  instructions 
asked  by  appellant,  we  cannot  notice  this  ex- 
ception, because,  while  the  brief  of  the  learn- 
ed counsel  for  appellant  sets  out  what  they 
claim  was  added  to  these  Instructions  by 
the  court.  It  does  not  appear  by  the  bill  of 
exceptions  that  those  were  the  additions 
made  by  the  court  We  are  therefore  shut 
off  from  considering  this  assigned  error  as 
ground  for  reversal.  Assuming,  however, 
that  the  clause  added  by  the  court  to  these 
Instructions  was,  as  stated  by  counsel  to  be, 
"unless  yon  further  find  and  believe  that  the 
plaintiff  accepted  from  Roley  &  Ck>.,  In  full 
satisfaction  of  defendant's  liability  on  the 
said  orders,  a  demand  note  of  the  said  Roley 
&  Co.,  intending  then  and  there  to  relieve  the 
defendant  from  such  liability  on  his  said  or- 
der," we  will  remark  that  under  the  plead- 
ings In  the  case  tbat  addition  should  not 
have  been  made  to  the  instructions  asked  by 
appellant,  but,  as  before  observed,  in  tbe 
(tate  of  tbe  record,  we  cannot  reverse  for 
that  error.  We  are,  however,  compelled  to 
reverse  tbls  case  for  an  error  that  undoubt- 
edly was  prejudicial  to  the  appellant ;  excep- 
tion to  the  ruling  of  tbe  court  at  the  time 
tbat  it  occurred  having  been  duly  taken  and 
saved.  Tbat  error  consisted  in  allowing  re- 
spondent over  the  objection  of  appellant,  to 
show  by  tbe  cashier  of  the  bank  while  un- 
der cross-examination  that  the  bank  had  re- 
fased  to  sue  Roley  &  Co.  and  tbe  two  Thorps, 
and  that  therefore,  the  plaintiff  In  this  ac- 
tion should  not  be  permitted  to  recover  at 
all  until  It  had  shown  that  It  had  exhausted 
Its  remedy ;  that  under  any  theory  of  law  the 
defendant  could  only  be  surety.  The  court 
allowed  this  to  be  done  over  the  objection 
and  exception  of  tbe  appellant.  This  was  a 
fatal  error. 

This  same  error  runs  through  instructions 
Ko8.  1,  2,  and  5,  given  at  the  Instance  of  tbe 
respondent.  By  instruction  No.  1  the  Jury 
were  told  that  even  though  they  believe  from 
the  evidence  tbat  respondent  executed  and 
delivered  the  several  orders  sued  on,  author- 
izing the  appellant  to  pay  Roley  &  Co.  certain 
sums  of  money,  and  even  though  they  found 
that  plaintiff  did  pay  Roley  &  Co.  the 
amounts  or  any  part  thereof,  if  they  further 
found  from  the  evidence  tbat  the  orders  sim- 
ply authorized  plaintiff  to  pay  the  money  act- 
log  as  surety  or  guarantor  for  the  repayment 


of  tbe  same  by  Roley  &  Co.,  and  tbat  If  after 
the  date  of  the  orders  Roley  &  Co.  deposited 
with  the  plaintiff  sufficient  funds  to  repay 
the  money  obtained  by  tbe  order,  and  that 
the  plaintiff  failed  and  neglected  to  appro- 
priate and  apply  the  deposits  to  the  payment 
of  the  debt  of  Roley  &  Co.,  for  which  the 
defendant  stood  surety  or  guarantor,  and 
failed  to  notify  defendant  that  the  indebted- 
ness was  not  paid  nntU  after  plaintiff  had 
settled  with  tbe  firm  and  had  accepted  their 
promissory  note  for  the  amounts  covering 
the  oi-ders,  and  if  they  further  find  and  be- 
lieve that  the  bank  did  so  receive  and  ac- 
cept sucb  notes,  then  plaintiff  is  entitled  to 
recover  In  this  action. 

The  second  Instruction,  In  effect,  told  tbe 
Jury  tbat  the  orders  sued  on  were  different 
from  demand  notes,  and,  although  tbe  Jury 
might  believe  that  the  defendant  executed 
the  orders,  yet  If  they  believed  that  plaintiff 
refused  to  allow  Roley  &  Co.  to  check  against 
the  orders,  unless  they  were  given  demand 
notes  and  took  the  demand  notes  from  Roley 
&  Co.,  In  payment  of  the  orders  and  credited 
the  amount  thereof  to  the  account  of  Roley 
&  Co.  before  allowing  them  to  check  against 
the  accotmt,  and  afterwards  purposely  threw 
the  orders  In  the  waste  basket,  then  defend- 
ant is  not  obligated  by  the  orders,  and  their 
verdict  should  be  for  the  defendant 

By  the  fifth  instruction,  given  at  the  In- 
stance of  respondent,  the  Jury  were  told 
that  if  they  believed  from  the  evidence  that 
the  only  orders  that  were  given  to  plaintiff, 
signed  by  defendant  were  accepted  and  re- 
ceived by  plaintiff  for  the  purpose  of  holding 
defendant  as  surety  for  Roley  &  Co.  and  to 
reimburse  plaintiff  for  the  overdrafts  for  the 
particular  debts  for  which  they  were  gjven, 
and  tbat  afterwards  plaintiff  had  a  settle- 
ment with  Roley  &  Co.,  and  accepted  the  de- 
mand notes  of  Roley  &  Co.  in  payment  of  the 
orders,  then  their  verdict  should  be  for  the 
defendant.  It  will  be  noticed  that  all 
through  these  instructions  the  court  proceed- 
ed upon  the  theory  that  the  defendant  was 
either  a  surety  and  had  been  released  or  that 
be  had  been  discharged  by  the  taking  of  oth- 
er notes,  or  tbat  the  orders  sued  on  had 
been  extinguished  by  tbe  acceptance  of  the 
notes  of  Roley  &  Co.  There  is  no  specific  ex- 
ception apparent  in  tbe  abstract  and  we 
have  read  it  very  carefully,  to  the  admis- 
sion of  evidence  tending  to  prove  tbe  pay- 
ment of  the  orders  and  their  extinguishment 
by  the  demand  and  acceptance  of  the  notes 
of  Roley  &  Co.  In  point  of  fact  a  careful 
reading  of  the  proceedings  at  the  trial,  as 
disclosed  by  the  abstract,  convinces  us  that 
it  would  have  been  difficult  to  interiK>se  a 
specific  objection  of  that  kind  until  the  evi- 
dence was  all  in,  and  it  is  possible  that  it 
was  impracticable  to  have  raised  that  objec- 
tion until  the  evidence  was  in,  but  the  ob- 
jection to  the  theory  on  which  the  case  was 
tried  Is  saved  by  exception  to  instructions 
given;  and  tbe  very  point  of  complaint  and 
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exception  to  the  addition  by  the  court  of  the 
proposition  or  fact  of  payment  of  the  orders, 
If  the  part  of  the  Instruction  set  out  by  them 
as  that  added  by  the  court  Is  correct.  Is  bot- 
tomed on  the  defense  that  no  payment  bad 
been  plead. 

Beyond  question,  when  the  instructions 
were  given  by  the  court  at  the  Instance  of 
the  respondent,  the  issues  of  suretyship  and 
of  discharge  of  the  surety  and  of  the  pay- 
ment of  the  orders  by  the  notes  and  of  tbe 
failure  of  the  bank  to  prosecute  the  principal 
to  the  hurt  of  the  surety  was  submitted  to 
tbe  jury  by  the  instructions,  to  the  glriug  of 
which  instructions  exception  has  been  duly 
saved.  As  we  have  shown,  there  was  specific 
exception  saved  to  the  Introduction  of  testi- 
mony tending  to  show  that  the  respondent 
was  a  surety  and  had  been  released  by  the 
acts  of  tbe  banli.  This  is  an  error  that  we 
are  at  liberty  to  notice  as  ground  for  reversal. 
As  will  be  noted,  the  counts  upon  which 
the  case  went  to  the  Jury,  four  of  them,  are 
practically  alike,  differing  only  In  the  dates 
and  amounts  of  the  orders  upon  which  they 
are  founded,  and  they.  In  effect,  charge  tbat 
the  respondent  by  his  written  orders  of  cer- 
tain dates,  duly  executed  and  delivered  by 
him  to  plaintiff,  which  orders  could  not  be 
filed  by  reason  of  their  being  lost,  ordered 
and  requested  plaintiff  to  advance  to  the 
partnership  of  Roley  &  Co.  such  sum  as  was 
needed  to  meet  tbe  pay  roll  of  the  partnership 
due  to  and  including  that  date;  that  the 
plaintiff  accepted  the  orders  and  advanced  to 
Roley  &  CX>.|  on  the  order  and  request  of  de- 
fendant, the  sums  then  due  by  the  partner- 
ship on  account  of  Its  pay  roll,  stating  the 
amount  advanced  under  each  order ;  that  tbe 
respondent  had  notice  of  the  acceptance  by 
plaintiff  of  the  written  order  and  of  the  fact 
that  the  plaintiff  had  paid  the  sums  on 
account  of  the  pay  roll  under  tbe  orders 
aforesaid ;  and  that  no  part  of  the  sums  men- 
tioned in  the  orders  had  been  paid  by  de- 
fendant or  by  the  partnership,  but  the  same 
remains  due  and  unpaid.  That  tendered  a 
plain  issue. 

The  answer  to  this,  as  noted,  is,  first,  a 
general  denial,  then  a  denial  of  the  partner- 
ship of  respondent  in  the  firm  of  Roley  & 
Co.  (and  that  claim  of  partnership  was  aban- 
doned at  the  trial),  whereupon  the  answer 
proceeds  to  deny  specifically  the  making  or 
executing  of  either  of  the  orders  in  either 
of  the  counts  set  out,  and  denies  that  defend- 
ant authorized  any  one  for  him  to  make,  ex- 
ecute, or  deliver  any  such  orders,  and  denies 
that  he  owes  the  plaintiff  the  sums  describ- 
ed in  the  counts  set  forth  In  the  petition 
or  any  sum  whatever,  and  then  avers  "that 
any  orders  w^hich  defendant  may  have  given 
have  long  since  been  paid  and  discharged  by 
said  Roley.  Wherefore  he  prays  to  be  dis- 
charged from  further  answering,  and  that  he 
recover  his  costs  herein  expended  and  laid 
out."  That  is  to  say,  here  is  a  specific  de- 
nial of  tbe  execution  of  the  orders  sued  on 


or  tbat  anything  Is  due  on  them  and  the  plea 
of  non  est  factum  duly  verified.  The  only 
plea  of  payment  set  up  In  the  answer  Is  ths 
plea  of  payment,  not  of  the  orders  sued  on, 
but  of  orders  other  than  these.  As  a  matter 
of  course,  this  plea  of  payment  does  not 
reach  the  orders  sued  on.  Therefore,  so  far 
as  these  particular  orders  are  concerned, 
they  are  defended  against  under  the  plea  of 
non  est  factum,  and  the  rest  of  the  plea  is 
a  general  denial.  It  Is  settled  by  the  ad- 
judications of  our  court  from  the  case  of 
Nelson  v.  Brodhack,  44  Mo.  596,  100  Am.  Dec. 
328,  down  to  Gaar,  Scott  &  Co.  v.  Black,  120 
Mo.  App.  181,  96  S.  W.  683,  that  the  plea  of 
non  est  factum  is  not  inconsistent  with  the 
plea  of  payment  But  In  this  case  there  la 
no  plea  of  payment  of  the  orders  sued  on. 
Furthermore,  the  defense  of  release  because 
a  surety,  discharge  for  failure  to  notify  de- 
fendant of  certain  facts,  accord  and  satis- 
faction, payment,  or  any  defense  going  to 
show  the  extinguisbmeut  of  a  cause  of  action 
which  once  existed,  must  be  specially  plead- 
ed to  avail  a  party  as  a  defense.  These  are 
all  affirmative  defenses.  Jones  t.  Rush,  156 
Mo.  364,  loc.  clt  371,  57  S.  W.  118 ;  Trimble 
v.  Railroad,  199  Mo.  44,  97  S.  W.  164.  Even 
where  the  plea  of  payment  is  set  up,  tbe 
plea  is  held  In  law  to  mean  payment  in  mon- 
ey. If  payment  is  other  than  by  money,  or  if  It 
rests  on  an  Independent  agreement,  tbe  sut>- 
stantive  facts  of  the  agreement  must  t>e 
pleaded,  and  cannot  be  shown  under  a  gen- 
eral denial  or  a  simple  plea  of  payment. 
Moore  v.  Renlck,  93  Mo.  App.  202,  loc.  clt. 
•210,  68  S.  W.  936. 

To  repeat,  where  a  cause  of  action  which 
once  existed  has  been  determined  by  sonie 
matter  which  subsequently  transpired,  such 
new  matter  must  be  specially  pleaded.  This 
covers,  as  before  said,  not  only  payment,  but 
release,  discbarge,  accord,  and  satisfaction. 
Greenway  v.  James,  34  Mo.  326;  Young  v. 
Glascock,  79  Mo.  574;  Wllkerson  v.  Fam- 
ham,  82  Mo.  072 ;  Hyde  v.  Hazel,  43  Mo.  App. 
6C9;  Hardwlok  v.  Cox,  50  Mo.  App.  509; 
Scudder  v.  Atwood,  55  Mo.  App.  512.  So, 
too,  any  special  agreement  upon  which  a  par- 
ty relies  as  a  defense.  Meyer  v.  Broadwell, 
83  Mo.  571.  While  it  was  incumbent  on 
plaintiff  to  aver  that  the  notes  or  orders  had 
not  been  paid.  It  was  not  bound  to  prove  tbe 
fact  of  nonpayment  That  was  for  defend- 
ant to  aver  and  prove.  It  is  urged  here  by 
counsel  for  appellant  that  the  plea  of  non 
est  factum  cannot  be  Joined  with  the  plea 
of  payment  because  inconsistent,  but  as, we 
have  before  noted.  Nelson  v.  Broadhack,,  44 
Mo.  596,  100  Am.  Dec.  328,  and  cases  follow- 
ing that,  have  established  the  contrary  rule; 
the  rule  being  that  the  answer  may  contain 
as  many  defenses  as  defendant  may  have, 
provided  they  are  separately  stated  and  are 
consistent  with  each  other.  Munford  v.  Keet. 
154  Mo.  36,  55  S.  W.  271.  It  U  only  when  th«. 
proof  of  one  necessarily  disproves  the  other  j 


Digitized  by 


Google 


Ua) 


SIMS  V.  HALL. 


103 


that  defenses  are  said  to  be  Inconsistent,  and 
not  capable  of  being  Joined  In  tbe  same  an- 
swer. This  is  also  illustrated  in  Coz  v.  Bish- 
op, 55  Ma  App.  135;  Cohn  t.  Lehman,  93 
Mo.  574,  6  S.  W.  267.  For  the  error,  then, 
which  permeates  all  these  Instructions,  and 
which  was  present  throughout  the  whole 
trial,  In  admitting  what  are  held  to  be  af- 
flrmatlve  defenses  under  a  general  denial, 
and  in  instructing  the  Jury  on  affirmative  de- 
fenses, none  of  which  have  been  pleaded,  we 
are  compelled  to  reverse  this  case.  We  do 
not  deem  it  necessary  to  notice  any  of  the 
many  other  alleged  errors,  as  undoubtedly 
this  case.  If  again  tried,  will  be  under  a  dif- 
ferent set  of  pleadings,  and  we  cannot  an- 
ticipate what  they  will  be.  It  would  there- 
fore serve  no  useful  purpose  to  further  com- 
ment on  this  case.  For  the  error  in  the  ad- 
mi<)slon  of  the  line  of  testimony  referred  to 
and  above  noted,  we  base  our  action  in  this 
case;  but  for  the  guidance  of  court  and 
counsel  as  far  as  we  can.  In  anticipation  of 
the  further  conduct  of  the  case,  we  have  gone 
somewhat  out  of  the  record  to  call  attention 
to  the  absolute  necessity  of  pleading  af- 
firmative defenses,  if  any  exist  of  which  de- 
fendant seeks  to  avail  himself. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the.  cause  remanded.  All  con- 
cur. 


SIMS  V.  HALLl 

(St.  Looia  Court  of  Appeals.    Missouri.    Feb. 
23,  1909.) 

1.  TrIAI,  (I  252*)— iNSTBtJCnONS  —  CONFOEM- 
ITT  TO   EVIDENCB. 

Where,  in  an  action  for  killing  dogs,  tbe 
only  evidence  of  their  destruction  of  property 
was  that  of  defendant,  who  testified  that  tlie 
dona  which  he  admitted  killing  wliile  coming 
out  of  his  kitchen  were  not  plaintiff's,  there  was 
DO  error  in  striking  out  of  an  instruction  re- 
quested by  defendant,  a  part  thereof  relating  to 
bis  right  to  kill  plaintiff's  dogs  in  case  they 
were  destroyiDK  his  property. 

(EM.  Note.— For  other  cases,  see  Trial,  Cent 
Die  S  601 :   Dec.  Dig.  i  252.*] 

2.  Tbiai.  (I  143*)— CoKFLicTiNO  Evidence- 
Question   FOK  JUBT. 

Where  the  evidence  conflicts  on  questions  of 
fact,  their  determination  is  for  tbe  Jury. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  342 :   Dec  Dig.  i  143.*] 

3.  AppEAt  AND  Ebbob  (|  260*)— Pbesebvation 
OF  Objections  fob  Kevikw— Reception  of 
Evidence. 

A  losing  party  cannot  avail  himself  of  an 
objection  that  tbe  trial  court  failed  or  refused  to 
rule  on  objections  to  evidence,  where  it  appears 
from  the  record  that  his  counsel  did  not  insist  on 
or  wait  for  a  ruling,  and  no  exception  was  saved 
00  the  court's  failure  to  make  one. 

|M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  f  1503;   Dec.  Dig.  |  200.*] 

Api>fal  from  Circuit  Court,  Stone  County; 
Jno.  T.  Moore,  Judge. 

Action  by  George  E.  Hall  against  Ed. 
Sims.    From  a  judgment  for  defendant  in 


the  circuit  court  on  appeal  from  a  justice  of 
the  peace,  plaintiff  appeals.    Affirmed. 

O.  Purd  Hays  and  P.  M.  Viles,  for  appel- 
lant.   O.  W.  Thornberry,  for  respondent 

REYNOLDS,  P.  J.  This  action  was  com- 
menced before  a  justice  of  the  peace,  in 
Stone  county,  for  damages  for  the  value  of 
three  foxhounds,  alleged  to  have  been  killed 
by  the  defendant  On  verdict  and  judgment 
in  favor  of  respondent,  plaintiff  below,  de- 
fendant appealed  to  the  circuit  court,  where, 
on  a  new  trial,  verdict  was  again  rendered 
in  favor  of  respondent,  and  the  case  is  here 
on  appeal. 

The  only  assigned  error  necessary  to  no- 
tice is  to  tbe  action  of  the  trial  court  In 
striking  out  from  an  instruction  asked  by 
the  defendant  the  words,  "or  destroying  the 
property  of  defendant."  That  Instruction  is 
as  follows:  "The  court  instructs  the  jury 
that  if  you  find  and  believe  from  the  evi- 
dence in  this  case  that  tbe  dogs  killed  by 
defendant  were  tbe  dogs  of  plaintiff,  and 
that  at  the  time  the  defendant  killed  said 
dogs  they  were  chasing  sheep  or  goats  (or 
destroying  the  property  of  defendant),  or 
were  acting  under  such  suspicious  circum- 
stances as  to  satisfactorily  show  that  such 
dog  or  dogs  bad  recently  been  engaged  in 
chasing  or  killing  sheep  or  domestic  animals 
(or  destroying  the  property  of  defendant), 
then  tbe  defendant  had  a  right  to  kill  such 
dog  or  dogs,  and  your  verdict  will  be  for 
defendant"  Tbe  defendant  himself,  testi- 
fying as  a  witness,  admitted  that  he  had 
killed  dogs,  and  he  testified  that  those  be 
killed  were  shot  by  him  while  they  were 
coming  out  of  his  kitchen  or  house,  but  he 
distinctly  testified  that  the  dogs  which  he 
had  killed  were  not  the  dogs  of  tbe  plain- 
tiff. He  was  asked  this  question  by  bis 
counsel:  "They  charge  you  of  killing  three 
of  Ed.  Sims'  dogs,  foxhounds.  State  to  tbe 
jury  whether  or  not  you  ever  killed  any  of 
his  foxhounds."  To  this  he  answered:  "No, 
sir,  I  never  did  kill  one  of  his  foxhounds." 
With  this  testimony  given  by  the  defendant 
himself,  there  was  no  evidence  before  the 
jury  which  would  have  authorized  the  court 
to  have  retained  the  words  stricken  out  from 
the  instruction  asked,  and  it  was  not  error 
to  strike  them  out.  The  failure  of  any  evi- 
dence, therefore,  to  show  that  the  foxhounds 
of  plaintiff  which  were  killed  were  killed 
in  the  act  of  destroying  the  property  of  the 
defendant,  fails  to  bring  this  case  within  tbe 
role  laid  down  in  Fisher  ▼.  Badger,  95  Mo. 
App.  289,  C9  S.  W.  26,  and  Reed  v.  Goldneck, 
112  Mo.  App.  310,  86  S.  W.  1104.  As  to  the 
fact  of  these  dogs  being  of  the  kind  speci- 
fied in  section  8  of  the  act  providing  for  the 
registration,  licensing,  or  killing  of  dogs, 
etc.,  approved  April  12,  1907  (Sess.  Acts 
1907,  p.  388),  which  authorized  them  to  be 


•For  other  cases  see  lam*  topic  -and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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killed  by  any  person  at  any  time  or  place, 
there  was  eyldence  both  ways,  as  also  evi- 
dence as  to  whether  the  defendant  had  kill- 
ed the  dogs  of  plaintiff.  These  questions, 
therefore,  became  questions  of  fact  for  the 
determination  of  the  Jury;  and,  the  Jury 
having  been  correctly  Instructed  as  to  those 
facts  and  the  law  governing  them,  we  see 
no  reason  to  dlstnrb  their  verdict  This  al- 
so disposes  of  the  proposition  earnestly  made 
by  counsel  for  respondent,  that  the  demurrer 
to  the  evidence  should  have  been  sustained. 
There  was  no  error  In  this  action  of  the 
lower  court  We  say  this  after  having  read 
all  the  testimony,  covering  some  90  pages. 
In  a  very  excellently  prepared  abstract  of 
it  submitted  by  the  learned  and  industrious 
counsel  for  the  appellant. 

Complaint  is  made  of  the  failure  of  the 
trial  court  to  rule  on  objections  made  by  de- 
fendant, and  on  the  failure  and  refusal  of 
the  court  to  pass  on  them  when  made,  and 
in  receiving  evidence  subject  to  objection. 
The  first  place  to  which  counsel  directs  our 
attention  to  the  record  where  this  is  said 
to  have  occurred  shows  the  following  (pages 
10  and  11  of  the  abstract);  the  plaintiff  be- 
ing under  examination  In  chief:  He  was 
asked  by  bis  counsel:  "Q.  You  used  your 
dogs  for  nmnlng  foxes?  A.  Yes,  sir;  that 
Is  what  I  used  them  for.  That  is  all  they 
would  run  after  night.  They  would  run 
rabbits  some  In  the  daytime.  Mr.  Hays: 
Defendant  objects  to  this,  and  asks  that  it 
be  excluded.  Mr.  Thornberry:  Plaintiff 
wants  to  prove  the  value  of  the  dogs.  A 
rabbit  dog  isn't  much  account  to  a  fox 
hunter.  By  the  Court:  No  ruling.  Q.  Were 
those  dogs  trained  dogs?  A.  Yes,  sir;  train- 
ed when  I  got  them."  The  other  instance 
cited  by  appellant  occurs  on  page  14  of 
the  abstract,  and  Is  set  out  thus:  "By  Mr- 
Thornberry:  Plaintiff  objects,  for  the  rea- 
son it  Is  immaterial  and  not  in  contradic- 
tion of  anything.  By  the  Court:  No  ruling. 
A.  I  said  I  never  saw  but  one  of  them."  It 
will  be  noticed  that  on  not  one  of  these  oc- 
casions did  counsel  Insist  on  or  wait  for  a 
ruling,  and  no  exceptions  were  saved  to  the 
failure  of  the  court  to  make  one.  As  a  mat- 
ter of  fact  it  appears  to  us  from  reading 
the  record,  as  well  as  from  some  experience 
In  trials,  that  a  ruling  was  not  insisted  on 
or  waited  for,  and  the  failure  to  rule  was 
most  probably  produced  by  the  rapidity  of 
counsel  In  going  on  with  their  examination 
without  giving  the  court  time  or  opportunity 
to  rule.  This  happens  in  almost  every  trial. 
Therefore  these  objections  now  made  are 
not  within  the  cases  cited  in  support  of 
them,  namely,  Seafield  v.  Bohne,  169  Mo. 
537,  09  S.  W.  1061,  and  Asbury  v.  Hlcklin, 
181  Mo.  658,  81  S.  W.  390. 

Counsel  for  appellant  make  the  further 
point  that  the  court  erred  in  receiving  evi- 
dence subject  to  objection  of  the  defendant 


and  withholding  his  ruling  on  such  evidence, 
and  then  orally  telling  the  Jury  not  to  con- 
sider certain  parts  of  it  and  they  refer  to 
page  59  of  their  abstract  in  support  ot  this. 
A  reference  to  that  page  shows  thla:  "By 
Mr.  Hays  (of  counsel  for  appellant):  De- 
fendant objects  to  all  of  this  evidence.  By 
the  Court:  You  need  not  ask  him  anythlngr 
further,  and  the  above  can  be  excluded  from 
the  record,  and  the  Jury  will  not  pay  any 
attention  to  his  testimony  along  that  line. 
By  Mr.  Thornberry  (of  counsel  for  respond- 
ent): Plaintiff  excepts  to  the  ruling  of  the 
court"  So  that  it  appears  that  the  excej)- 
tlons  to  the  actions  of  the  court  in  so  ruling 
were  taken  by  counsel  for  respondent,  and 
not  by  counsel  for  appellant  We  have  not 
had  the  aid  of  any  brief  on  the  part  of  re- 
spondent, but  have  been  guided  in  our  In- 
vestigation by  the  very  able  one  of  counsel 
for  appellant  After  consideration  of  that, 
and  after  reading  all  of  the  testimony  as 
well  as  the  abstract,  we  discover  no  error 
Justifying  us  In  reversing  the  Judgment 
It  is  accordingly  afBrmed;  all  concurring. 


NATIONAL  BANK  OF  ROLLA  t.  ROMINE 

et  al. 

(St.  Louis  Court  of  Appeals.  *  Missouri.    March 

9,  1909.    Rehearing  Denied  March  23,  1909.) 

1.  Bills  and  Notes  (§  370*)— Bona  Fide 
PuRCHASEB— Defenses— Want  or  Consid- 
eration. 

Want  of  consideration  is  not  available  as 
a  defense  to  a  note  as  against  a  bona  fide  pur- 
chaser for  value  before  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  963;    Dec.  Dig.  i  370.*] 

2.  Biuu  AND  Notes  ({  493*)— Want  or  Oon- 

BIDEBATION— BUBDEN    OF    FBOOF.   ' 

As  against  the  purchaser  <^  a  note  befor« 
maturity,  the  makers  are  bound  to  show  by 
the  greater  weight  of  evidence  a  want  of  con- 
sideration for  the  note,  as  well  as  knowledge,  on 
the  purchaser's  part  before  purchase. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1654;    Dec.  Dig.  {  493.*] 

3.  Bills   and   Notes  (t   497*)— Bona   Fide 

PUBCHASEB— PbaUD— BUBDEN    OF    PBOOF. 

An  Instruction  that  if  plaintiff  purchased 
the  note  in  suit  before  maturity,  In  good  faith, 
for  a  valuable  consideration,  and  without  knowl- 
edge of  any  fraud  in  its  inception,  plaintiff 
could  recover,  but  that  the  burden  was  on  plain- 
tiff to  establish  by  the  greater  weight  of  evi- 
dence  that  it  purchased  for  a  valuable  consid- 
eration  and  without  knowledge  of  the  fraud, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1675-1687;  Dec.  Dig.  f 
497.*] 

4.  Bills  and  Notes  (|  538*)— Instbuctions— 
"Knowledge." 

In  an  action  by  an  alleged  bona  fide  pur- 
chaser of  a  note  claimed  to  have  been'without 
consideration  and  fraudulently  obtained,  an  in- 
struction that  the  word  "knowledge"  as  applied 
to  plaintiff  with  reference  to  the  defenses  meant 
information  of  the  facts  constituting  a  fraud  or 
failure  of  consideration,  if  any,  and  not  in- 
formation from  which  a  prudent  man  might  be 
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expected  to  investicate  and  ascertain ,  whether 
there  was  any  fraud  or  failure  of  consideration 
in  the  transaction  or  not,  and  that  such  in- 
formation most  be  as  to  some  material  fact 
constituting  fraud  or  failure  of  consideration, 
hut  that  it  does  not  mean  that  the  purchaser 
must  himself  know  that  the  facta  are  true,  it 
being  sufficient  if  he  is  informed  that  any  such 
fact  existed,  was  misleading  and  erroneous  for, 
while  notice  of  want  of  consideration  or  fraud 
will  not  be  imputed  because  the  purchaser  was 
apprised  of  facts  which  would  put  a  prudent 
man  on  inquiry,  it  was  not  essential  that  the 
purchaser's  knowledge  be  proved  by  direct  tes- 
timony, circumstances  sufficient  to  warrant  a 
finding  of  knowledge  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  I  538.*] 

Appeal  from  Circuit  Conrt,  Phelps  County ; 
Leigh  B.  Woodslde,  Judge. 

Action  by  the  National  Bank  of  RoUa 
against  W.  T.  Romlne  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
Teraed  and  remanded. 

Farrla  &  Clymer,  for  appellant  Watson  & 
Holmes,  for  respondenta. 

600DE,  J.  Action  on  a  promissory  note 
by  an  Indorsee.  The  note  was  executed  by 
respondents,  wbo  are  husband  and  wife, 
March  22,  1905,  payable  September  15,  1905, 
to  the  order  of  C.  A.  Post,  for  |120,  wltb  In- 
terest from  maturity  at  8  per  cent  The 
answer  says  .the  note  In  suit  and  another 
Uke  It  were  procured  from  respondents  by 
the  fraud  of  Post  the  payee,  were  without 
consideration,  and  were  purchased  for  ap- 
pellant by  Its  cashier  when  he  knew  both 
facts,  yiz.,  that  the  notes  had  been  obtained 
by  fraud  and  were  without  consideration. 
Evidence  in  favor  of  both  appellant  and  re- 
spondents was  Introduced  on  these  issues, 
and  one  witness  swore  he  told  appellant's 
casbler  wben  tbe  latter  was  considering  the 
purchase  of  the  note  that  he  ought  not  to  buy 
It  for  It  was  a  bare-faced  steal.  There  la 
other  evidence  tending  to  prove  bad  faith  In 
appellant 

Tbe  disposition  of  the  appeal  turns  on  tbe 
rulings  of  tbe  court  in  Instructing  the  Jury, 
principally  on  the  accuracy  of  this  instruc- 
tion: "Tbe  word  'knowledge,'  as  used  In 
these  instructions,  means  Information  of  tbe 
facts  constituting  the  fraud  or  failure  of 
consideration.  If  any.  It  does  not  mean  In- 
formation of  facts  from  which  a  prudent 
man  might  be  expected  to  Investigate  and 
ascertain  whether  there  was  any  fraud  in 
the  transaction  or  not  or  failure  of  consider- 
ation, but  such  information  must  be  as  to 
some  material  fact  constituting  such  fraud 
or  failure  of  consideration.  Upon  the  other 
hand,  it  does  not  mean  that  he  must  of  him- 
self know  that  the  facts  are  true,  but  if 
plaintiff  was  informed  that  any  such  fact 
did  exist  then  such  Information  would  con- 
stitute knowledge  of  such  fact.  If  you  find 
it   did  exist"     The   transaction   In   ques- 


tion antedates  the  time  wben  our  negotiable 
instrument  act  went  into  effect  In  advis- 
ing the  Jury  the  court  rightly  discriminated 
between  the  two  defenses  of  want  of  con- 
sideration and  procurement  of  the  note  by 
fraud.  As  to  tbe  former,  tbe  Jury  were  told 
that,  though  they  found  there  was  no  con- 
sideration for  the  note,  they  must  find  a  ver- 
dict for  the  bank  on  said  defense  If  they 
also  found  It  bought  tbe  note  and  Post  as- 
signed it  to  the  bank  for  value  before  the 
bank  bad  knowledge  of  tbe  want  of  con- 
sideration, and,  further,  that  the  burden  was 
on  respondents  to  establish  by  the  greater 
weight  of  evidence  want  of  consideration  and 
knowledge  thereof  by  appellant  before  pur- 
chase. Regarding  the  defense  of  fraud,  tbe 
court  instructed  that  if  the  Jury  found  appel- 
lant purchased  tbe  note  before  maturity  and 
In  good  faith  for  a  valuable  consideration, 
without  knowledge  of  any  false  and  fraudu- 
lent representations  on  the  part  of  Post  even 
though  he  had  made  such  false  and  fraudu- 
lent representations  to  obtain  the  note,  they 
should  find  for  the  bank;  that  if  they  believ- 
ed the  note  was  obtained  from  respondents 
by  fraud,  it  devolved  on  tbe  bank  to  show  by 
the  weight  of  evidence  it  had  purchased  for 
a  valuable  consideration  and  without  knowl- 
edge  of  the  fraud. 

Another  charge  said  the  execution  of  the 
note  in  suit  was  admitted,  and  if  tbe  Jury 
found  from  the  evidence  appellant  purchased 
before  maturity,  in  good  faith,  for  a  valua- 
ble consideration  and  without  kAOwledge  of 
any '  false  representations  on  the  part  of 
Post  or  failure  of  consideration,  the  issues 
should  be  found  for  tbe  bank.  Those  charges 
were  sound,  for  the  burden  was  on  respond- 
ents to  prove  want  of  consideration  of  the 
note  and  knowledge  thereof  by  the  bank 
when  it  bought ;  also  to  prove  the  note  was 
obtained  from  them  by  fraud,  in  which  case 
it  devolved  on  tbe  bank  to  prove  it  acquired 
the  note  in  good  faith.  Hamilton  v.  Marks, 
63  Mo.  167;  Habn  v.  Bradley,  92  Mo.  App. 
399;  1  Randolph,  Com.  Paper  (2d  Ed.)  566; 
2  Randolph,  Com.  Paper,  1024,  1028;  1  Dan- 
iel, Neg.  Inst  (5th  Ed.)  §|  814,  815.  The  in- 
structions threw  the  stress  of  the  case  on  the 
knowledge  the  bank  had  when  the  note  was 
bought,  of  want  of  consideration  for  it  or 
fraud  in  obtaining  it,  instead  of  the  bank's 
good  or  bad  faith,  and  attempted  to  advise 
the  Jury  what  "knowledge"  meant,  as  used 
in  the  Instructions,  saying  it  meant  Informa- 
tion of  facts  constituting  the  fraud  or  failure 
of  consideration,  if  any,  and  did  not  mean 
information  of  facts  from  which  a  prudent 
man  might  be  expected  to  investigate  and 
ascertain  whether  there  was  failure  of  con- 
sideration or  fraud.  Further,  that  knowl- 
edge did  not  mean  he  (i.  e.,  tbe  bank's  cash- 
ier) must  have  known  the  facts  w^e  true; 
but,  if  appellant  was  informed  any  such  fact 
existed,  this  information  constituted  knowl- 
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edge  of  the  fact,  If  the  Jury  found  It  existed. 
That  charge  was  erroneous  and  quite  mis- 
leading. It  is  true,  as  the  Instruction  says, 
that  notice  of  want  of  consideration  for  a 
negotiable  instrument  or  of  fraud  in  pro- 
curing its  execution  will  not  be  Imputed  by 
law  to  an  indorsee  who  acquired  the  Instru- 
ment in  the  usual  course  of  business  for 
value  and  before  maturity  simply  because 
when  he  bought  be  was  apprised  of  facts 
which  would  put  a  prudent  man  on  inquiry, 
and  enable  him,  by  a  reasonable  investiga- 
tion, to  learn  the  whole  truth.  This  species 
of  notice  is  not  applied  by  way  of  a  legal 
presumption  to  transactions  in  commercial 
paper  as  it  is  to  other  affairs  where  it  ap- 
X)ears  the  party  to  be  charged  with  notice 
was  remiss  in  pushing  an  inquiry  which  the 
facts  he  knew  ought  to  have  incited.  Hamil- 
ton V.  Marks,  supra ;  Mayes  v.  Robinson,  93 
Mo.  114,  5  S.  W.  611.  It  is  not  essential  :o 
prove  by  direct  testimony  an  indorsee  knew 
when  he  acquired  a  negotiable  instrument 
It  lacked  consideration  or  was  obtained  by 
fraud;  but  the  triors  of  the  facts  may  find 
be  knew  as  much  from  relevant  circumstan- 
ces, and,  perchance,  from  such  circumstances 
as  would  suffice  in  other  dealings  to  raise  a 
presumption  of  notice.  The  difference  is 
that  In  the  Instance  of  a  negotiable  instru- 
ment Indorsed  for  value,  in  the  usual  course 
•of  business  and  before  It  was  due,  knowl- 
edge by  the  Indorsee  of  the  existence  of  an 
equity  In  favor  of  the  maker  must  be  found 
as  a  fact  Brown  v.  Hoffelmeyer,  74  Mo. 
App.  3S5.  But  any  Information  concerning 
an  equity  which  may  be  given  to  the  Indorsee 
before  he  buys  will  not  affect  him,  of  course, 
-with  knowledge  that  the  equity  exists,  or 
authorize  an  instruction  to  the  Jury  trying 
-the  issue  to  find  the  indorsee  had  knowledge, 
if  they  find  information  had  come  to  him  of 
the  equity,  or  some  material  fact  relating  to 
it.  The  information  might  be  in  the  nature 
■ot  vague  rumors  or  circumstances  to  excite 
jsusplcion,  but  not  impart  knowledge,  or  even 
induce  belief,  that  there  was  some  infirmity 
In  the  instrument.  And  the  information 
<nlgbt  be  of  a  kind  to  stimulate  Inquiry  in  a 
-careful  man,  and  therefore  show  the  bolder 
was  careless  in  omitting  to  Investigate  before 
buying.  Those  shades  of  culpability  do  not 
detract  from  the  rights  accruing  to  the  in- 
-dorsee  by  virtue  of  the  negotiable  quality  of 
the  paper.  1  Daniel,  {  774  et  seq.,  and  notes ; 
2  Randolph,  i  998  et  seq.  The  fact  essential 
to  defeat  those  rights  Is  bad  faith  on  the 
part  of  the  indorsee  in  acquiring  the  paper ; 
and  this  must  be  found  by  the  triers  of  the 
fact  unless  the  evidence  is  conclusive  one 
way  or  the  other  (authorities  supra).  To  de- 
prive appellant  of  the  status  of  an  innocent 
holder  for  value,  it  must  be  found  to  have 
bought, the  note  with  knowledge  of  one  or 
both  of  the  defenses  alleged  against  it.  It 
is  not  meant  the  officers  of  the  bank  who 


were  connected  with  the  purchase  must  have 
known  the  truth  in  the  sense  which  would 
be  requisite  to  enable  them  to  testify  to  it 
in  a  trial,  but  that  they  had  such  knowledge 
as  satisfies  the  triers  of  the  issue  they  acted 
in  bid  faith ;  that  is,  in  the  belief,  and  not 
merely  the  suspicion,  the  note  was  tainted 
with  fraud  or  lacked  a  consideration. 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


MORGAN  V,  MISSOURI  PAG.  RY.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  1,  1909.    Rehearing  Denied 

March  29,  1909.) 

1.  Masteb  and  Servant  (8  281*)  —  Injxtbieb 
TO  Sebvant  —  Evidence  —  Contbibutobt 
Negligence. 

Evidence  in  an  action  by  a  servant  for  in- 
juries received  while  workinz  in  a  pit  under- 
neath a  locomotive  held  to  show  that  plaintiflF 
did  not  voluntarily  go  into  the  pit,  but  went 
there  under  the  order  of  defendant's  foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  |  994 ;   Dec.  Dig.  g  281.*] 

2.  Master  and  Servant  (S  286*)— Injcties 
TO  Servant^destion  fob  Jdbt. 

Evidence  in  an  action  by  a  servant  for  in- 
juries received  while  working  in  a  pit  under- 
neath a  locomotive  held  to  present  a  question 
for  the  jury  as  to  whether  defendant's  foreman 
was  negligent  in  ordering  plaintiff  into  the  pit. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1041 ;    D6c.  Dig.  {  280.*] 

3.  Master  and  Servant  (8  102*)— Injuries 
to  Servant— Care  Required  of  Master. 

It  is  the  duty  ot  a  master  to  exercise  rea- 
sonable care  to  provide  a  servant  a  reasonably 
safe  place  in  which  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  173 ;   Dec  Dig.  f  lOa*] 

4.  Master  and  Servant  (§  137*)— Injuries 
TO  Servant— Places  tor  Work— Locomo- 
tives. 

Plaintiff,  a  machinist's  helper,  while  assist- 
ing in  transposing  the  tires  oC  the  driving  wheels 
on  one  side  of  a  locomotive,  was  sent  mto  the 
pit  beneath  the  locomotive  by  defendant's  fore- 
man to  hammer  the  tire  of  one  of  the  wheels 
loose  at  the  bottom,  of  the  wheel.  When  he  had 
detached  it  from  the  wheel,  the  Sange  of  the  tire 
struck  the  guide  yoke  which  had  not  been 
removed,  and,  instead  of  falling  outward,  it  slip- 
])ed  backward  into  the  pit,  thereby  injuring 
plaintiff.  Held,  that  it  was  the  foreman's  duty 
to  have  ascertained  before  ordering  plaintiff  into 
the  pit  whether  the  tire  would  fall  clear  of  the 
guide  yoke,  and,  if  it  would  not,  to  take  proper 
steps  to  prevent  the  tire  from  sliding  Into  the 
pit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  273,  274;  Dec.  Dig.  { 
137.*] 

5.  Master  and  Servant  ({  226*)— Injitbies 
to  Servant— Assumption  of  Risk. 

A  servant  only  assumes  the  risks  that  are 
incidental  to  the  emi)loymeDt,  and  not  those  cre- 
ated by  the  negligence  of  his  master. 

[Bi.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |J  659,  660;  Dec.  Dig.  { 
226.*] 

6.  Master  and  Servant  ({  238*)— Injuries 
TO  Servant— Contributory  Negligence. 

if  a  master  orders  a  servant  into  a  place  of 
danger  and   the  servant  is  injured,   he  is  not 
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foQty  of  contribotory  neglifence,  unlesa  the  dan- 
ger was  so  glaring  that  a.  reasonably  prudent 
p«rson  would  not  have  entered  into  it. 

TEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  743 ;   Dec.  Dig.  }  238.»] 

7.  Masteb   and  Sebvant  (§  289*)— In  juries 

TO     SerVAHT— CONTRIBITTOBT    NEOLlaENCE^- 
QUESnOK   FOB   JUBY. 

Where  plaintiff  is  ordered  into  a  pit  nnder- 
neatb  a  locomotive  for  the  purpose  of  assisting 
in  taking  off  the  tires  of  the  locomotive,  and  a 
mere  inspection  on  his  part  would  not  have  dis- 
closed the  fact  that  the  flange  of  the  tire  would 
not  clear  the  guide  yoke  and  for  that  reason 
the  tire  instead  of  falling  on  the  ground  would 
fall  into  the  pit,  the  question  as  to  whether 
plaintiff  -was  negligent  in  not  ascertaining  the 
danger  was  for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servsnt,  Cent.  Dig.  {  1113;   Dec.  Dig.  f  289.*] 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  HolTman,  Judge. 

Action  by  J.  M.  Morgan  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Roy  D.  Williams  and  C.  D.  Corum,  for  ap- 
pellant.   George  F.  Longan,  for  respondent 

JOHNSON,  J.  Action  by  a  servant  against 
his  master  to  recover  damages  for  personal 
injuries  allied  to  have  been  caused  by  the 
negligence  of  the  master.  The  defenses  offer- 
ed by  the  answer  were  a  general  denial  and 
pleas  of  assumed  risk,  contributory  negli- 
gence, and  that  the  Injury  was  caused  by  the 
negligence  of  a  fellow  servant.  Verdict  and 
judgment  were  for  plaintiff  in  the  sum  of 
$2ji0O.     Defendant  appealed. 

First  -we  shall  dispose  of  the  contention  of 
defendant  that  the  jury  should  have  been  in- 
structed to  return  a  verdict  in  its  favor  on 
the  evidence  Introduced  by  plaintiff,  which  is 
all  the  evidence  In  the  record.  At  the  time 
of  his  injury,  August  31,  1906,  plaintiff  was 
employed  by  defendant  at  Its  machine  shops 
In  Sedalia  as  a  machinist's  helper.  He  was 
a  member  of  a  gang  of  workmen  which  was 
ordered  by  defendant  to  transpose  the  tires 
of  the  two  driving  wheels  on  one  side  of  a 
locomotive.  The  removal  of  the  tires  from 
the  wheels  was  the  first  thing  to  be  done. 
To  do  this,  the  engine  was  nm  onto  a  track 
provided  with  a  pit  between  the  rails  about 
three  feet  deep.  The  engine  then  was  raised 
about  six  inches  from  the  rails  by  a  holster 
and  beld  suspended  In  that  position  during 
the  operation  of  removing  the  wheels.  It  Is 
charged  In  the  petition,  and  the  evidence 
tends  to  show,  that  the  usual  method  then 
followed  In  such  cases  was  to  have  the  wheel 
carried  by  an  electric  crane  to  trestles  pro- 
vided for  the  operation  of  removing  the  tire. 
The  tire  then  was  heated  by  means  of  heat 
conducted  through  a  tube  placed  around  Its 
periphery.  After  being  sufficiently  heated,  It 
was  knocked  off  the  wheel.  This  method  was 
not  pursued  in    the  present  Instance.     In- 


stead, the  foreman  ordered  the  men  to  apply 
the  heat  and  knock  off  the  tires  with  the 
wheels  remaining  on.  the  engine.  The  tire  of 
the  rear  w^heel  was  heated,  and,  In  compli- 
ance with  the  further  order  of  the  foreman, 
plaintiff  and  another  helper  went  Into  the  pit 
under  the  engine  for  the  purpose  of  ham- 
mering the  tire  loose  at  the  bottom  of  the 
wheel.  The  task  was  successfully  accom- 
plished, and  the  tire  fell  outward  to  the  floor. 
The  foreman  then  ordered  the  heat  put  on  the 
forward  wheel  and  left  to  attend  to  some 
other  duty.  The  men  heated  the  tire  on  the 
front  wheel,  and  at  the  proper  time  plaintiff 
descended  Into  the  pit  to  hammer  It  loose. 
When  detached  from  the  wheel,  the  tire  start- 
ed to  fall  outward,  but  the  flange  struck  the 
guide  yoke  which  had  not  been  removed, 
and  the  direction  of  the  tall  was  thereby 
changed  In  a  manner  to  cause  the  tire  to 
slide  downward  Into  the  pit.  It  atnu^  one 
of  plaintiff's  legs,  Inflicting  the  injuries  which 
are  the  subject  of  present  complaint.  The 
negligence  alleged  In  the  petition  Is  "that  the 
defendant  then  and  there  failed  to  furnish 
sufficient  appliances  and  employ^  to  safely 
manipulate  and  remove  the  said  tire  from  the 
wheel  of  said  engine  In  the  aforesaid  special 
manner  decided  on  by  Its  agent,  the  said  John 
M.  Blue,  and  negligently  attempted  and  un- 
dertook to  remove  the  tire  from  the  said 
wheel  of  the  said  engine  with  Insufficient  ap- 
pliances and  an  Insufficient  number  of  em- 
ployto  and  In  an  Insufficient  manner.  In  this, 
to  wit:  that  said  defendant  failed  to  attach 
a  rope  or  chain  to  said  tire  which  would 
prevent  said  tire  from  falling  Into  said  pit, 
and  said  defendant  negligently  failed  to  re- 
move from  said  engine  the  yoke  and  yoke 
block  thereof,  which  could  possibly  Intervene 
In  the  handling  of  the  said  tires,  so  that  the 
said  tires  by  striking  the  same  on  being 
loosened  might  be  precipitated  suddenly  into 
said  pit"  The  evidence  tends  to  show  that 
the  guide  yoke  and  guide  blocks  should  have 
been  removed  before  the  attempted  removal 
of  the  tire,  and  that,  had  this  been  done,  the 
tire  would  have  fallen  to  the  floor.  It  fur- 
ther tends  to  show  that  by  fastening  the 
tire  to  the  spokes  with  a  chain  Its  fall  Into 
the  pit  would  have  been  prevented. 

It  is  earnestly  Insisted  by  defendant  that 
plaintiff  voluntarily  went  Into  the  pit  the  last 
time,  and  did  not  go  there  under  the  order 
of  defendant's  vice  principal,  the  foreman. 
But  the  facts  we  have  stated  support  the  con- 
trary inference.  The  foreman  directed  the 
men  to  take  off  both  tires  with  the  wheels  on 
the  engine.  He  told  plaintiff  to  go  Into  the 
pit  to  loosen  the  first  tire,  and  It  was  neces- 
sary for  plaintiff  or  some  other  helper  to  go 
Into  the  pit  to  remove  the  second  tire.  Clear- 
ly the  foreman  Intended,  and  the  men  so 
understood  him,  that  each  tire  should  be  re- 
moved by  the  same  process.     Plaintiff  did 
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not  go  Into  the  place  as  a  mere  rolunteer,  bat 
under  the  orders  of  the  foreman.  It  was  for 
the  Jury  to  decide  as  an  Issue  of  fact  whether 
the  foreman  was  negligent  In  ordering  plain- 
tiff Into  a  place  of  danger.  It  Is  the  duty  of 
the  master  to  exercise  reasonable  care  to 
provide  the  servant  a  reasonably  safe  place 
In  which  to  work,  and,  in  the  discharge  of 
such  duty,  It  would  appear  that  an  ordinarily 
careful  and  prudent  person  In  the  position  of 
the  foreman  would  have  ascertained  before 
ordering  plaintiff  Into  the  pit  whether  or  not 
the  tire  would  fall  clear  of  the  guide  yoke. 
Finding  that  it  would  not.  It  then  would  be- 
come the  obvious  duty  of  the  foreman  to  or- 
der proper  steps  to  be  taken  to  prevent  the 
tire  from  sliding  into  the  pit  There  Is  no 
room  in  this  case  for  the  application  of  the 
doctrine  of  assumed  risk.  Plaintiff  only  as- 
sumed the  risks  that  were  incidental  to  the 
employment,  and  did  not  assume  those  creat- 
ed by  the  negligence  of  his  master.  Cole  t. 
Transit  Co.,  183  Mo.,  loc.  dt  94,  81  S.  W. 
1138;  SetUe  v.  RaUway,  127  Mo.,  loc.  dt 
344,  30  S.  W.  125,  48  Am.  St  Rep.  633 ;  Blan- 
ton  T.  Dold,  109  Mo.,  loc.  clt  76.  18  S.  W. 
1140;  Curtis  v.  McNalr,  178  Mo.  270,  72  S.  W. 
167.  Bat  It  l8  argued  that  plaintiff  was 
guilty  In  law  of  contributory  negligence. 
Master  and  servant  do  not  stand  on  equal 
ground.  The  master  is  charged  with  the  daty 
of  exercising  reasonable  care  to  guard 
against  sending  the  servant  Into  a  place 
fraught  with  dangers  beyond  those  which  are 
Incidental  to  the  employment.  The  servant 
owes  obedience  to  the  master,  his  time  be- 
longs to  the  master,  and,  while  he  must  make 
reasonable  use  of  his  senses  to  protect  his 
own  safety,  he  is  not  required  to  make  a 
critical  examination  of  the  place  In  which 
his  master  directs  him  to  work.  The  rule 
thus  Is  stated  by  the  Supreme  Court  in  Short- 
el  V.  City  of  St  Joseph,  104  Mo.  114,  16  S.  W. 
397,  24  Am.  St  Rep.  317:  "The  master  and 
servant  do  not  stand  upon  an  equal  footing, 
even  when  they  have  equal  knowledge  of  the 
danger.  The  position  of  the  servant  Is  one  of 
subordination  and  obedience  to  the  master, 
and  he  has  the  right  to  rely  upon  the  superior 
knowledge  and  skill  of  the  master.  The  serv- 
ant is  not  entirely  free  to  act  upon  his  own 
suspicions  of  danger.  If,  therefore,  the  mas- 
ter orders  the  servant  into  a  place  of  danger, 
and  the  servant  is  Injured,  he  Is  not  guilty  of 
contributory  negligence,  unless  the  danger 
was  so  glaring  that  a  reasonably  prudent 
person  would  not  have  entered  into  It  Kee- 
gan  V.  Kavanaugh,  62  Mo.  230;  Stephens  v. 
Railroad,  96  Mo.  209.  9  S.  W.  589,  0  Am.  St 
Rep.  336."  The  evidence  In  Its  aspect  most 
favorable  to  plaintiff  shows  that  the  tire 
proper  cleared  the  obstruction,  but  that  its 
flange  lapped  over  less  than  an  inch.  Fur- 
ther, it  appears  that  a  mere  visual  Inspection 
would  not  disclose  the  fact  that  the  flange 


woald  not  dear  the  guide  yoke.  It  required 
a  measurement  to  ascertain  that  fact  In 
such  situation  plaintiff  was  Justified  In  rely- 
ing on  the  superior  knowledge  of  the  master 
and  on  the  implied  assurance  that  the  master 
had  performed  its  duty,  and  knew  that  the 
tire  would  not  be  obstructed  in  its  fall  to 
the  floor.  The  classification  of  the  conduct 
of  plaintiff  was  an  issue  of  fact  for  the  Jury 
to  settle.  The  demurrer  to  the  evidence  was 
properly  overruled. 

The  objection  offered  to  the  admission  of 
certain  evidence  is  so  obviously  devoid  ot 
merit  that  we  do  not  deem  It  necessary  to  dis- 
cuss it  The  case  was  tried  without  substan- 
tial error,  and  it  follows  that  the  Jadgment 
must  be  afllrmed.    All  concur. 


HAM  V.  ST.  LOUIS  &  8.  F.  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    March 

9,  1909.     Rehearing  Denied 

Mard>  23,  1909.) 

1.  Masteb   and   Servant   (|  198»)— Fkllow 
Sebvants— Railboad  EmplotAs. 

The  members  of  a  train  crew  who  set  cars 
on  a  spur  track  are  fellow  servants  of  the  brake- 
man  on  another  train,  injured  while  bis  car  is 
passing  the  cars  on  the  spur  track  because  the 
cars  on  the  spur  track  were  left  too  dose  to  the 
main  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {(  506.  S09;    Dec  Dig.  f 

2.  Masteb  and  Servant  ({  294*)— InjosiEa 
TO  Sebvant— Actions— Instbuctions. 

In  an  action  by  a  railroad  employe  for  in- 
juries resulting  from  the  negligence  of  another 
employ^,  where  the  injury  occurred  in  another 
state,  an  instruction  as  to  who  are  fellow  serv- 
ants, which  was  according  to  Rev.  St  1899,  { 
2875  (Ann.  St  1906,  p.  1657),  was  error,  as  the 
statutes  of  this  state,  under  which  plaintiff 
claims  to  bring  his  action,  make  a  railroad  com- 
pany answerable  for  an  injury  done  to  an  em- 
ploy4  by  the  negligence  of  a  co-emp1oy£,  and  if 
the  action  was  not  brought  under  the  statutes  of 
this  state,  the  instruction  should  have  defined  a 
fellow  servant  according  to  the  law  of  the  state 
in  which  the  accident  occurred. 

[FA.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  294.*] 

3.  Masteb  and  Servant  (8  86*)— Injuries  to 
Sebvant— What  Law  Govebns. 

An  action  brought  in  Missouri  for  injuries 
to  a  servant  must  be  «;oTemed  by  the  law  of  the 
state  in  which  the  injury  occurred. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  137;  Dec.  Dig.  )  86.*] 

4.  Evidence  ({  80*)  —  Pbbsumptions  —  Laws 
OF  Otheb  States. 

It  will  be  presumed  from  a  statute  of  an- 
other state  putting  the  common  law  in  effect  in 
that  state  that  the  general  doctrines  of  the  com- 
mon law  as  they  prevail  in  this  state  prevail 
also  in  such  other  state,  but  it  will  not  be  pre- 
sumed that  a  statute  of  this  state,  making  a 
railroad  company  liable  for  injuries  from  the 
negligence  of  fellow  servants,  is  in  force  in  such 
other  state,  or  that  an  action  for  an  injury 
which  happened  in  that  state  is  to  be  detemuned 
according  to  the  law  of  this  state,  if  the  law  of 
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such  otber  state  is  different  from  the  law  of  this 
state. 

[Ed.    Note.— For   other   cases,    see   BJvidence. 
Cent.  Dig.  |  101:    Dec.  Dig.  |  80;*    Common 
Law,  Cent  Dig.  ||  14-18.) 
6.  Tbiai.  (i  75*)— Keckptioh   ot  Bvidkncb— 

Withdrawal  of  Objections. 

Where  evidence  that  is  inadmissible  is  ob- 
jected to,  bnt  tiie  objection  is  subsequently  with- 
drawn, tne  party  withdrawing  the  objection  can- 
not afterwards  insist  it  was  error  to  admit  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  TOu*] 
6.  Mastbb  ahd  Sebvart  (i   264*)— Aohohb 

FOR  IHJTJRIK»— ISSCES   AND    PBOOF. 

In  an  action  for  injurlee  to  a  servant  occur- 
ring in  another  state,  defendant  pleaded  assump- 
tion of  risk,  and  offered  in  evidence  a  statute 
ot  the  state  in  which  the  accident  occurred,  de- 
claring that  the  common  law  should  be  the  rule 
of  decision  of  said  state,  unless  altered  or  rei>eal- 
ed  by  the  General  Assembly.  Beld,  that  the 
statute  was  relevant  as  evidence  in  support  of 
sndi  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  264.»] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Henry  C.  RUey,  Judge. 

Action  by  Thomas  E.  flam  against  the  St. 
Lonls  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  And  remanded. 

W.  F.  Bvans  and  Moses  Whybark,  for  ap- 
pellant Von  Mayes,  Duncan  &  Bragg,  for 
respondent. 

G0OD£,  J.  This  plaintiff  was  injured  by 
being  crushed  between  a  freight  car  on  wtiidi 
be  was  working  as  a  brakeman  and  another 
freight  car  standing  on  a  side  track.  Plain- 
tiff was  riding  at  the  time  on  a  ladder,  on  the 
side  of  one  of  several  freight  cars  bitched 
to  an  engine,  and  constituting  part  of  the 
train  be  was  attached  to  as  a  member  of  its 
crew.  This  portion  of  the  train  bad  been 
detached  from  the  rest,  in  order  to  ran  out 
on  a  switch  and  pick  op  some  idle  cars.  A 
spnr  track  connected  with  this  switch,  and 
two  freight  cars  were  standing  on  this  spur 
track  BO  close  to  the  switch  track  that  plain- 
tiff, while  riding  past  and  hanging  on  the 
ladder  at  the  side  of  tbe  car,  was  mashed  be- 
tween the  car  he  was  on  and  the  one  on  the 
spur  track.  The  two  cars  on  tbe  spur  track 
had  been  set  out  by  tbe  crew  of  another  of 
defendant's  trains  some  days  before  the  acci- 
dent, and  were  negligently  placed  so  dose  to 
tbe  switch  track  as  not  to  be  "in  tbe  clear," 
to  nse  tbe  expression  of  the  witnesses ;  that 
Is  to  say,  they  were  so  close  as  to  endanger 
members  of  train  crews  who  Itad  to  attend 
to  their  duties  about  the  Intersection  of  the 
two  tracks.  Q%e  scene  of  tbe  accident  was 
at  BlythesvUle  In  the  state  of  Arkansas.  Tbe 
defenses  were  a  general  denial,  contributory 
n^ligence  on  plaintiff's  part,  and  assump- 
tion of  tbe  risk  by  him.  What  we  have  said 
indicates  we  think  that  tbe  issues  of  de- 
fendant's n^ligence  and  plaintiff's  contribu- 


tory negligence  were  for  the  Jury.  Counsel 
for  defendant  say  plaintiff  assumed  the  risk 
of  injury,  because,  if  it  is  to  be  ascribed  to 
tbe  negligence  of  any  of  defendant's  em- 
ploySs,  the  train  crew  who  set  the  cars  too 
close  to  the  switch  track  were  to  blame,  and 
these  employes  were,  at  common  law,  co-serv- 
ants of  plaintiff.  Prima  facie,  and  on  the 
facts  before  us,  they  were  fellow  servants  ac- 
cording to  direct  decisions.  Schaub  v.  Rail- 
road, 106  Mo.  74,  16  S.  W.  924.  See,  also,  2 
Labatt,  Master  &  Servant,  1364,  note  c ;  Ran- 
dall V.  Railroad,  109  D.  S.  478,  8  Sup.  Ot 
822,  27  L.  Ed.  1003.  An  issue  of  fact  about 
this  matter  was  submitted  to  the  Jury,  but 
under  advice  concerning  who  were  fellow 
servants,  which  is  not  asserted  by  respond- 
ent's counsel  to  have  been  an  accurate  state- 
ment of  the  common-law  doctrine  on  the  sul>- 
Ject  In  truth  the  definition  given  in  the  in- 
struction was  according  to  section  2875  of 
tbe  Missouri  Revised  Statutes  of  1899  (Ann. 
St  1906,  p.  1657).  Why  this  statutory  defini- 
tion of  fellow  servants  was  given  in  a  charge 
to  the  Jury  is  not  clear;  for  our  statute,  on 
which  respondent's  counsel  claim  their  ac- 
tion is  founded,  makes  a  railway  company 
answerable  for  an  injury  done  to  an  employd 
by  the  negligence  of  a  co-employ6;  whereas 
the  court  below,  as  the  condition  of  a  verdict 
for  plaintiff,  required  the  Jury  to  find  his 
injury  was  not  due  to  the  negligence  of  a' 
fellow  servant  If  our  statutes  govern  the 
matter,  this  charge  was  unfair  to  plaintiff; 
and,  if  they  do  not,  then  the  definition  of  a 
fellow  servant  was  unfair  to  defendant, 
which,  in  that  event  was  entitled  to  have 
the  fellow-servant  question  determined  by 
the  common  law,  or  perchance,  by  some  Ar- 
kansas statute  enacted,  like  ours,  to  alter  tbe 
common  law. 

Defendant  offered  in  evidence  a  statute  of 
Arkansas  which  declared  the  common  law  of 
England,  so  far  as  the  same  was  applicable 
and  of  a  general  nature ;  and  all  statutes  of 
the  British  Parliament  in  aid  of  or  to  sup- 
ply the  defects  of  tbe  common  law,  enacted 
prior  to  the  fourth  year  of  James  I,  that 
are  applicable  to  oar  form  of  government 
and  not  local  to  the  kingdom  of  Great  Brit- 
ain, or  Inconsistent  with  the  Constitution 
and  laws  of  the  United  States  or  of  Arkansas, 
should  be  tbe  rule  of  decision  of  said  state, 
unless  altered  or  repealed  by  the  General 
Asseiubly.  Kirby's  Dig.  f  623,  c.  21.  The  ef- 
fect of  that  statute  was  to  put  In  force  in 
Arkansas  the  rules  of  the  common  law  re- 
garding who  were  fellow  servants,  and  the 
exemption  of  employers  from  liability  for 
injuries  to  servants  caused  by  the  negligence 
of  co-servants.  To  break  the  effect  of  said 
statute  plaintiff's  counsel  offered  in  evidence 
sections  6658  and  66R0  of  the  Arkansas  Stat- 
utes. The  first  section  says  all  persons  en- 
gaged in  the  service  of  any  railroad  corpora- 
tion, foreign  or  domestic,  doing  business  in 
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said  state,  who  are  Intrusted  by  such  corpo- 
ration with  the  authority  of  superintendence, 
control,  or  command  of  other  persons  In 
the  employ  of  such  corporation,  or  with  au- 
thority to  direct  any  other  employe  in  per- 
forming any  duty,  are  vice  principals  of 
such  corporation,  and  not  fellow  servants  of 
such  employe.  On  the  evidence  adduced  said 
statute  did  not  help  plaintiff's  case,  because 
there  was  no  proof  that  the  employes  who 
had  negligently  set  the  cars  on  the  spur  track 
too  near  the  switch  track  had  been  vested 
with  any  authority,  superintendence,  control, 
or  command  over  other  persons  In  the  service 
of  the  company,  or  with  power  to  direct 
plaintiff  In  the  performance  of  his  duties. 
He  remained  a  fellow  servant  for  aught 
shown  in  this  record.  The  other  of  the  two 
sections  put  In  evidence  by  plaintiff  says  no 
contract  made  between  employer  and  employ- 
ed, based  upon  the  contingency  of  the  Injury 
or  death  of  the  employe,  and  limiting  the  lia- 
bility of  the  employer  under  the  Arkansas 
act,  or  fixing  the  damages  to  be  recovered, 
shall  be  valid  and  binding.  Said  section  has 
no  relevancy  to  this  case,  for  no  such  eon- 
tract  is  in  proof.  On  the  facts  shown,  the 
Arkansas  statute  did  not  affect  the  question 
of  whether  plaintiff  was  a  fellow  servant  of 
the  negligent  employes,  but  said  question 
stood  for  determination  according  to  the  prin- 
ciples of  the  common  law,  unless  other  rea- 
sons advanced  by  plaintiff's  counsel  in  op- 
position to  this  conclusion  ought  to  prevail. 
They  say  the  action  Is  founded  upon  the 
statutory  law  of  Missouri ;  and,  as  Arkansas 
was  not  originally  subject  to  the  law  of  Eng- 
land, but  to  the  civil  law  of  France,  from 
which  nation  It  was  acquired,  the  law  of  Mis- 
souri will  furnish  the  rule  of  decision.  We 
cannot  accept  this  view.  The  action  must 
rest  on  some  Arkansas  statute  changing  the 
common  law,  or  on  the  latter,  which  we  have 
seen  prevails  there  except  as  altered  by  leg- 
islation. Williams  V.  Railroad.  106  Mo.  App. 
61,  79  S.  W.  1167;  Edwards  Brokerage  Co. 
V.  Stevenson,  160  Mo.  516,  61  S.  W.  617; 
Root  V.  Railroad,  195  Mo.  348,  92  S.  W.  621,  6 
L.  R.  A.  (N.  S.)  212.  In  view  of  the  Arkan- 
sas statute  patting  the  common  law  In  ef- 
fect, and  In  the  absence  of  proof  of  what 
specific  common-law  rules  touching  the  case 
are  In  force  there,  we  must  presume  the  gen- 
eral doctrines  of  that  law  as  they  prevail  in 
this  state  prevailed  also  in  Arkansas. 
Slaughter  v.  Railroad,  116  Mo.  269,  277,  23 
S.  W.  760.  But  we  will  not  presume  the 
statute  of  Missouri  making  railroad  compa- 
nies liable  for  injuries  to  employes  from  the 
negligence  of  fellow  servants  Is  In  force 
there,  or  that  an  action  for  a  tortious  in- 
jury which  happened  In  an'other  jurisdiction 
is  to  l>e  determined  according  to  the  law  of 
Missouri,  if  the  law  of  the  situs  Is  different. 
Root  V.  Railroad  and  Williams  v.  Railroad, 
supra. 


Plaintiffs  counsel  farther  contend  the  stat- 
ute of  Arkansas  first  cited  was  received  In 
evidence  improperly,  because  it  was  not 
counted  on  in  the  answer  \n  pleading  the  de- 
fenses. This  would  be  a  sound  proposition 
but  for  the  circumstances  that  counsel  for 
plaintiff  first  objected  to  the  admission  of  the 
statute  because  not  pleaded,  and,  after  the 
court  had  excluded  It,  withdrew  the  objec- 
tion. They  Insist  now  that  notwithstanding 
this  conduct,  the  statute  ought  to  be  disre- 
garded as  Irrelevant  matter,  bat  we  do  not 
take  this  view.  The  statute  was  offered  for 
the  purpose  of  Impairing  plalntltTs  case  by- 
showing  the  common-law  rule,  exempting  a 
master  from  liability  at  the  suit  of  a  serv- 
ant for  the  negligence  of  a  co-servant,  was  In 
force  In  Arkansas;  and,  though  it  was  In- 
competent evidence  because  not  pleaded,  it 
became  competent  when  plaintiff's  counsel 
consented  to  its  admission,  as  virtually  they 
did,  by  withdrawing  their  objection.  Cases 
are  cited  holding  new  matter  proved,  but 
not  pleaded,  cannot  be  considered  as  a  de- 
fense. Schwartz  Bros.  Com.  Co.  v.  Vanstone, 
62  Mo.  App.  241.  The  defense  of  assumption 
of  the  risk  by  plaintiff  was  pleaded  in  the 
answer,  and  the  statute  was  relevant  as  evi- 
dence in  support  of  said  defense.  It  results 
that,  on  the  facts  In  evidence,  whether  or 
not  plaintiff  was  Injured  by  the  negligence 
of  a  fellow  servant  was  to  be  determined  by 
the  general  rules  of  the  common  law,  and 
these  rules  were  not  properly  set  forth  in 
the  instructions. 

Therefore  the  Judgment  will  be  reversed, 
and  the  cause  remanded.    All  concur. 


CLDBB  V.  ST.  LOUIS  &  S.  P.  U.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    March 

9,  1909.) 

1.  Principal  and  Agent  ({  183*)— Rights  ab 
TO  Third  Pbrsons— Action— Rights  of  Ac- 
tion. 

An  agent  may  sue  on  a  contract  made  in 
his  own  name  for  the  t>enefit  of  his  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  692;  Dec.  Dig.  }  183.*] 

2.  Principal  and  Agent  (J  183*)— Rights  as 
to  Third  Persons— Action— Rights  of  Ac- 
tion. 

An  owner  of  lire  stock  shipped  under  & 
bill  of  lading  issued  to  his  agent  and  in  the  tat- 
ter's name  may  sue  in  bis  own  name  for  inju- 
ries to  the  stocli  in  transit  caused  by  defendant's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  g  692;   Dec.  Dig.  {  183.*] 

3.  Cabhiebs  (S  218*)  —  Cabbiaoe  of  Live 
Stock— Limitation  of  Liabilitt- Notice 
OF  Claim  for  Damages— Waiver. 

A  carrier  inducing  a  shipper  of  live  stock  to 
believe  strict  compliance  with  a  stipulation  in 
the  bill  of  lading  for  notice  of  the  claim  as  a 
condition  precedent  to  recovery  of  damages  to 
the  shipment  will  be  waived  cannot  escape  lia- 
bility because  of  the  shipper's  omission  to  com- 
ply strictly  with  the  requirement. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  $  948;   Dec.  Dig.  $  218.*] 
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4.  Cabbiebs  ({  218*)  —  Cabbiaqb  of  Live 
Stock  —  Limitattow  of  Liability  —  NoncK 
OF  Claijc  fob  Damages— Waiver. 

Where  a  verbal  notice  of  a  shipper's  claim 
for  injury  to  live  stock  was  given  to  the  car- 
rier's claim  agent  at  destination  on  the  day  of 
arrival,  and  the  agent  refused  to  investigate 
the  claim  and  instructed  the  person  giving  the 
DOtice  to  sell  the  stock  and  put  in  a  claim  for 
damages,  delivery  of  written  notice  of  claim 
3D  the  first  day  after  arrival  as  required  by  the 
bill  of  lading  was  waived,  and  the  carrier  could 
not  escape  liability  on  the  ground  that  the  writ- 
ten notice  was  not  given  until  the  second  day. 

I  Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  048;   Dec.  Dig.  {  218.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; Jas.  L.  Fort,  Judge. 

Action  by  W.  S.  Clubb  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeal- 
ed.   Affirmed. 

James  Orchard,  for  appellant  N.  A.  Moz- 
ley,  for  respondent 


GOODB.  J.  Plaintiff  asks  damages  for  In- 
jQries  to  sbeep  while  In  transit  over  defend- 
ant's line  of  railway.  It  being  alleged  the 
sbeep  were  delivered  to  the  company  in  good 
and  perfectly  dry  condition  at  Elsinore,  Mo., 
to  be  carried  to  the  National  Stockyards  at 
East  St  Louis.  111.;  that  through  the  care- 
lessness of  defendant  they  became  wet  while 
In  transit,  and  the  car  they  were  shipped  in 
became  so  wet  as  to  be  unfit  for  the  use  of 
the  sheep,  and  defendant  negligently  permit- 
ted them  to  be  kept  therein,  though  It  had 
knowledge  of  their  condition  and  the  condi- 
tion of  the  car;  that  plaintiff  was  shipping 
the  sbeep  to  be  sold  on  the  market  at  the 
National  Stockyards,  and,  as  the  direct  re- 
sult of  the  careless  and  negligent  acts  of  de- 
fendant the  sheep  were  damaged  and  on 
their  arrival  at  destination  were  unfit  for 
market;  that  plaintiff  had  to  keep  them  at 
an  expense  to  himself  and  finally  sell  them 
at  a  loss.  The  action  was  instituted  before 
a  justice  of  the  peace ;  no  answer  being  filed 
by  defendant.  The  case  progressed  in  due 
euurse  to  the  circuit  court  where  plaintiff 
proved  be  was  the  owner  of  the  sheep,  and 
ftave  evidence  to  prove  the  other  averments  of 
his  complaint  Defendant  pat  In  evidence  a 
bill  of  lading  which  showed  the  sheep,  110 
head,  had  been  shipped  from  Elsinore  by 
Chas.  Shrene,  consigned  to  C.  M.  Keyes  Com- 
mission Company,  National  Stockyards,  East 
St.  Louis,  111.;  also  that  as  a  condition  pre- 
cedent to  a  recovery  of  damages  for  delay, 
loss,  or  Injury  to  the  stock  covered  by  the 
contract  the  shipper  must  give  notice  in  wrlt- 
ing  of  any  claim  tlierefor  to  some  general 
officer,  or  the  nearest  station  agent  of  the 
company,  or  the  agent  at  destination,  before 
the  stock  was  removed  from  the  point  of 
shipment  or  place  of  destination,  and  before 
it  was  mingled  with  otber  stock ;  that  this 
written  notification  should  be  served  in  one 


day  after  the  delivery  of  the  stock  at  destina- 
tion so  the  claim  might  be  fully  and  fairly  in- 
vestigated. The  bill  of  lading  said  failure  to 
comply  with  the  clause  requiring  notice 
should  be  a  bar  to  any  recovery  of  damages. 
The  shipment  arrived  at  the  stockyards  July 
21,  lOOC,  and  a  detailed  statement  of  dam- 
ages was  given  by  the  consignee  in  behalf  of 
plaintiff  to  defendant  the  second  day  after- 
ward, the  damages  being  laid  at  150.30,  or 
within  a  few  cents  of  the  amount  demanded 
In  the  complaint  An  employ^  of  the  con- 
signee gave  the  live  stock  agent  of  defendant 
verbal  notice  of  the  damaged  condition  of  the 
sheep  the  day  of  their  arrival,  and  asked  the 
agent  to  examine  them,  but  he  said  he  would 
not  examine  them,  but  for  the  consignee  to 
go  abend  and  sell  the  sheep  and  put  in  a 
claim  for  damages. 

Against  the  Judgment  it  Is  said  the  action 
will  not  lie  in  plaintiff's  name  because  the 
contract  of  shipment  was  between  defendant 
and  Shrene,  and  the  latter  alone  could  sue 
on  it.  No  doubt  Shrene  might  have  sued 
(Atchison  V.  Railroad,  80  Mo.  213),  but  un- 
der the  terms  of  the  present  bill  of  lading  it 
Is  clear  plaintiff  as  the  owner  and  person  for 
whose  benefit  the  contract  was  made  might 
sue.  Shrene  testified  Clubb  wrote  him  from 
somewhere  to  send  the  car  to  the  Keyes  Com- 
mission Company  at  East  St  Louis,  and  he 
(Shrene)  signed  up  the  contract  as  agent  of 
Clubb.  Shrene  did  not  purport  to  contract  as 
owner  of  the  property,  for  after  his  signature 
on  the  bill  of  lading  appear  the  words  "own- 
er or  shipper";  and,  whenever  he  Is  desig- 
nated throughout  the  contract,  it  Is  as  ship- 
per. .  In  one  clause  It  is  recited  that  in 
making  the  contract  "the  undersigned  owner, 
or  apcnt  of  the  owner,  of  the  stock  named 
herein,  expressly  acknowledges,"  etc.;  that 
Is,  agrees  to  a  certain  stipulation.  So  on  the 
back  of  the  contract,  over  the  signature  of 
Shrene,  he  was  spoken  of  as  "the  undersign- 
ed, owner  or  in  charge  of  the  live  stock  men- 
tioned in  the  within  contract"  (we  italicize) ; 
and  then  followed  certain  stipulations  to 
which  he  agreed.  It  Is  fairly  Inferable  from 
the  evidence  the  company  understood  Shrene 
was  contracting  as  agent  for  Clubb,  and  the 
contract  Itself  shows  that,  if  he  was  an  agent 
and  not  the  owner  of  the  sheep,  the  company 
was  willing  to  contract  with  him  in  the  for- 
mer capacity.  This  being  so,  we  are  dealing 
with  the  common  case  of  contract  made  by 
an  agent  for  his  principal  on  which  the  lat- 
ter may  maintain  an  action.  Briggs  v.  Mun- 
chon,  56  Mo.  467;  Hickman  v.  Craig,  6  Mo. 
App.  583;  Bank  v.  Jennings,  18  Mo.  App. 
651. 

Another  defense  Invoked  Is  failure  to  give 
notice  of  the  claim  for  damages  within  the 
time  stipulated  In  the  bill  of  lading.  There 
Is  nothing  In  this  defense,  nor  Is  any  clear 
argument  In  Its  favor  advanced.  The  writ- 
ten notice  was  not  given  until  the  second  dny 
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after  the  sheep  arrired,  Instead  of  the  first 
day  after.  But  verbal  notice  was  given  by 
the  consignee  In  behalf  of  plaintiff  the  day 
they  arrived,  and  defendant's  live  stock 
agent,  whose  business  It  was  to  Investigate 
whether  the  sheep  had  been  injured  by  trav- 
eling in  a  wet  car,  and  If  so,  whether  de- 
fendant was  to  blame,  and  the  merits  gener- 
ally of  the  claim,  refused  to  make  an  Investi- 
gation, and  told  the  person  who  gave  the  no- 
tice to  go  ahead  and  sell  the  sheep  and  put 
In  a  claim  for  damages.  A  written  notice 
stating  particulars  was  delivered  on  the  sec- 
ond day.  The  stipnlatlou  for  notice  of  a 
claim  for  damages  will  be  enforced  in  rea- 
son, but  not  so  as  to  permit  a  carrier  to  In- 
duce a  shipper  to  believe  strict  compliance 
will  be  waived  and  afterwards  evade  liabil- 
ity because  of  omission  to  comply  strictly. 
Delivery  of  written  notice  on  the  day  after 
arrival  was  waived.  Summers  v.  Railroad, 
114  Mo.  App.,  loc  dt  458,  79  S.  W.  481 ;  Rice 
V.  Railroad,  63  Mo.  322. 
The  Judgment  Is  affirmed.    All  concur. 


BROWN  V.  ST.  LOUIS  «e  6.  V.  BY.  00. 

(St.  Lonla  Oourt  of  Appeals.    Missouri.    Feb. 
23,  1909.) 

1,  Action  (|  327*)— Cabriaoe  or  Livb  Stock 

— TOBT  OB  CONTBACT— DELA.T  IK  TBANSPOB- 

TATioiT  or  Oattle. 

A  complaint  Inr  an  action  against  a  carrier 
of  live  stooc,  which  alleges  that  the  hogs  wete 
carelessly  detained  for  10  hours  at  a  way  sta- 
tion, causing  them  to  be  late  in  reaching  their 
deatination,  whereby  they  were  damafred  in 
weight  and  condition,  so  that  plaintiff  was 
forced  to  sell  at  a  lower  price  than  if  they  had 
promptly  arrived,  states  a  cause  of  action  in 
tort  against  the  carrier  for  breach  of  the  com- 
mon-law duty  In  transporting  promptly,  and  not 
a  cause  of  action  for  breach  of  the  contract  of 
shipment. 

[Ed.  Note.— For  other  eases,  see  Action.  Dec 
Dig.  {  327.»J 

2.  Cabbiebs  ({  228*)  —  Cabbiaoe  or  Live 
Stock— Action— Evidence  —  Pbksumptions 
—Limitation  or  Liabiutt. 

An  action  against  a  carrier  for  damages  dne 
to  negligent  delay  in  transporting  live  stock  be- 
Ins  in  tort  for  defendant's  violation  of  its  com- 
mon-law duty  and  not  on  the  contract  of  ship- 
ment, the  plaintiff  makes  out  a  prima  facie 
case  by  proving  the  delay  and  consequent  loss, 
and  the  burden  is  on  the  defendant  to  show  non- 
performance of  a  stipulation  In  the  bill  of  lad- 
ing reouiring  notice  of  claim  for  damages  as  a 
part  of  its  defense. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  228.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;   Jas.  L.  Fort,  Judge. 

Action  by  Lem  Brown  against  the  St 
Louis  &  San  Francisco  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Jas.  Orchard,  for  appellant.  N.  A  Moz- 
ley,  for  respondent 


600DE,  J.  The  facts  of  this  case  are 
like  those  of  Clubb  v.  Railroad  (Mo.  App.) 
117  S.  W.  110,  as  regards  the  contention  that 
plaintiff  cannot  maintain  the  action  because 
the  bill  of  lading  was  Issued  to  his  agent 
and  In  the  tatter's  name.  Complaint  was 
filed  before  a  Justice  of  the  peace  asking 
damages  due  to  defendant's  negligent  delay 
in  carrying  hogs  from  the  station  of  Ad- 
vance, In  Stoddard  county.  Mo.,  to  the  Na- 
tional stockyards  In  East  St  Louis,  111. 
It  Is  averred  the  hogs  were  carelessly  de- 
tained for  10  hours  at  a  way  station,  caus- 
ing them  to  be  late  In  arriving  at  destina- 
tion, whereby  they  were  damaged  In  weight 
and  condition,  and  rendered  less  salable,  In 
consequence  of  which  plaintiff  was  forced  to 
sell  at  a  lower  price  than  they  would  have 
brought  If  carried  through  In  the  usual  time. 
The  evidence  for  plaintiff  proved  the  delay 
and  consequent  damage,  and  In  defense  the 
company  relied  on  noncompliance  with  a 
clause  In  the  bill  of  lading  providing,  as  a 
condition  precedent  to  any  claim  for  dam- 
ages due  to  delay,  the  shipper  should  give  no- 
tice In  writing  of  the  claim  to  some  general 
officer,  or  station  agent  of  the  company,  or 
the  agent  at  destination  before  the  stock 
was  mingled  with  other  stock  and  within  one 
day  after  arrival,  so  the  claim  might  be  fully 
investigated;  further,  that  failure  fully  to 
comply  with  this  provision  should  be  a  bar 
to  the  recovery  of  any  claim  for  damages. 
The  record  shows  nothing  whatever  about 
whether  or  not  notice  of  dalm  for  damages 
was  given  In  due  time.  Defendant's  counsel 
put  the  bill  of  lading  In  evidence,  but  asked 
no  questions  of  plaintiff  or  his  witnesses 
upon  the  subject  of  notice,  or  drew  attri- 
tion to  the  stipulation  about  it  In  the  bill 
of  lading  by  an  Instruction  or  in  any  other 
way.  Nothing  appears  in  the  record  whicb 
would  have  Intimated  to  the  court  or  the 
plaintiff  that  any  defense  was  Intended  save 
plaintiff's  Inability  to  maintain  the  action 
when  the  bill  of  lading  had  been  Issued  to 
another.  But  defendant  asked  the  jury  to 
be  Instructed  to  return  a  verdict  for  defend- 
ant The  refusal  of  this  request  Is  assigned 
for  error,  and  the  assignment  supported  by 
pointing  to  plalntUTs  omission  to  prove  he 
gave  notice. 

If  the  question  of  defendant's  liability  In 
default  of  notice  may  be  raised  In  this  way, 
the  point  for  decision  Is  whether  It  was  In- 
cumbent on  plaintiff  to  prove  he  gave  notice 
in  order  to  make  out  a  prima  facie  case, 
and  this  point  must  be  considered  with  ref- 
erence to  whether  the  action  Is  in  tort  for 
failure  of  defendant  to  comply  with  its  com- 
mon-law duty  to  carry  the  property  to  desti- 
nation safely  and  In  a  reasonable  time,  or  In 
assumpsit  on  the  contract  of  affrc'^Ightment, 
and  under  pertinent  Missouri  decfsions  we 
must  hold  it  was  In  tort  Clark  v.  l^allroad. 
64  Mo.  440;    Lupe  v.  Railroad,  8  MIo.  App. 
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77;  HeU  t.  Railroad,  16  Ma  App.  S63.  It 
looks  like  plaintiff  had  made  out  his  case 
when  he  proved  unreasonable  and  negligent 
delay  occurred  in  the  carriage  of  the  ani- 
mals, which  tlirew  a  loss  ui)on  him.  A  stand- 
ard treatise  says  the  courts  are  in  conflict 
on  the  general  proposition  of  where  the  bur- 
den of  proof  rests  regarding  whether  such 
notice  was  given,  but  that  the  weight  of  au- 
thority lays  the  burden  on  the  carrier.  1 
Hutchinson  (M.  &  D.  Ed.)  i  447 ;  and  see  ci- 
tations In  notes.  The  question  might  be 
doubtful  In  an  action  on  the  contract  of 
affreightment,  and  perhaps  then  the  shipper, 
In  order  to  recover,  would  be  bound  to  prove 
he  did  whatever  the  contract  made  a  condi- 
tion precedent  In  an  action  ex  delicto  like 
we  have  here,  the  plaintiff  need  not  intro- 
duce the  bill  of  lading,  but  may  and  must 
prove  the  carrier  violated  the  law.  This  be- 
ing so,  we  cannot  see  why  he  is  bound  to 
prove  he  gave  notice,  and  it  seems  to  be 
clear  he  need  not,  at  least  unless  the  stipula- 
tion is  pleaded  or  otherwise  interposed  and 
la  such  a  manner  as  to  Indicate  nonobserv- 
ance  If  It  is  relied  on  as  a  defense.  The 
Westminster  (D.  C.)  U6  Fed.  123;  Nord- 
linger  v.  United  States,  127  Fed.  683,  62  C. 
C.  A.  400;  Hatch  v.  Railroad,  15  N.  D. 
490,  107  N.  W.  1087.  Another  passage  In 
Hutchinson  favors  the  doctrine  that  the 
burden  of  proof  rests  according  to  the  form 
of  action  (section  1332),  and  we  find  that 
distinction  was  adopted  by  this  court  in  Mc- 
NUhol  V.  Express  Co.,  12  Mo.  App.  401, 
wherein  it  was  said,  in  considering  where 
the  burden  lay  to  prove  performance  of  a 
stipulation  in  a  bill  of  lading  for  notice, 
that  if  an  action  of  tort  is  brought  against 
the  carrier  for  a  breach  of  its  common-law 
duty  in  falling  to  deliver  goods  placed  In  its 
hands  for  shipment,  and  the  carrier  pleads 
and  puts  In  evidence  a  special  contract  con- 
taining conditions  to  be  performed  by  the 
plaintiff,  the  burden  is  on  the  carrier  to 
show  nonperformance  of  these  conditions  as 
part  of  its  special  defense;  but,  where  the 
plaintiff  sues  the  carrier  on  a  special  con- 
tract, and  not  on  the  common-law  duty,  then, 
as  in  other  cases  of  actions  on  express  con- 
tracts, the  burden  is  on  the  plaintiff  to  prove 
compliance  with  all  the  obligations  the  con- 
tract Imposed  on  him. 
The  judgm«it  is  affirmed.    All  concur. 


SOHONHOFF  ▼.  ST.  liOUIS  &  S.  F.  RY.  CO. 
(St.  lioola  Oourt  of  Appeals.    MisMorL    Feb. 

23,  im.) 

Casbiebs  (i  218*)— LivK  Stock— Lihitatiok 
or  tiiABitrrT— NOTICE  of  Claim. 

Where  a  shipper  of  cattle,  in  consideration 
ot  a  redoced  freight  rate,  has  consented  that  it 
shall  be  a  condition  precedent  to  recovery^  for  de- 
la^  titat  he  shall  give  written  notice  of  bis  claim 
within  one  day  after  arrival,  and  fails  to  give 
notice  of  any  kind  for  two  or  three  weeks  after 


arrival,  and  fails  to  show  any  excuse  therefor 
or  any  waiver  of  the  condition,  he  cannot  re- 
cover. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  938.  »47;    Dec.  Dig.  S  2ia*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; Jas.  L.  Fort,  Judge. 

Action  by  J.  H.  Schonhoff  against  the  St 
Louis  &  San  Francisco  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

James  Orchard,  for  appellant  N.  A.  Moz- 
ley,  for  respondent 

GOODS,  J.  The  first  point  Involved  In  this 
case  regarding  the  right  of  plaintiff  to  sue 
is  controlled  by  the  decision  given  in  Clubb 
V.  Railroad  (Mo.  App.)  117  S.  W.  110,  on  the 
lllce  facts. 

Another  defense  is  failuro  of  plaintiff  to 
give  notice  of  his  claim  for  damages  as  re- 
quired by  the  bill  of  lading,  which  made  no- 
tice a  condition  precedent  to  recovery  of  dam- 
ages due  to  delay,  and  prescribed  it  should 
be  given  in  writing  to  the  general  officer  or 
nearest  station  agent  of  the  company,  or  agent 
at  destination,  before  the  stock  was  removed 
from  the  point  of  shipment  or  at  the  place 
of  destination  before  It  was  mingled  with 
other  stock,  and  one  day  after  arrival  of  the 
stock  at  destination,  that  tlie  dalm  might  be 
fully  and  fairly  Investigated,  saying,  further, 
failure  to  comply  should  be  a  bar  to  recovery 
of  any  damages.  No  notice  of  the  loss  which 
was  occasioned  by  delay  in  transit  was  given 
until  two  or  three  weeks  after  the  arrival  of 
the  cattle  at  destination,  nor  was  any  excuse 
for  failure  to  give  notice  shown,  nor  anything 
tending  to  prove  waiver  by  the  company  of 
compliance  with  the  requirement  There  was 
evidence  of  a  consideration  for  the  clause — 
a  reduced  rate  of  freight  George  v.  Railway 
Co.  (Mo.)  113  S.  W.  10»9.  Considering  the 
lapse  of  time  before  notice,  either  verbal  or 
written,  was  given,  plaintiff  must  be  denied 
relief.    Rice  v.  Railroad,  63  Mo.  314. 

The  judgment  Is  reversed  and  the  cause  re- 
manded.   All  concur. 


HARRIS  V.  ST.  LOUIS  &  S.  F.  RY.  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb. 
23,  1909.) 

Appeal  from  Circuit  Court,  Stoddard  County ; 
Jas.  L.  Fort.  Judge. 

Action  hy  J.  F.  Harris  against  the  St.  Louis 
&  San  Francisco  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Jas.  Orchard,  for  appellant  N.  A.  Mozley, 
for  respondent 

OOOnR.  J.  The  facts  of  this  case  are  like 
those  Of  Schonhoff  v.  ijt.  Ix>uis  &  San  Francis- 
C.0  Railway  Co.  (Mo.  App.)  117  S.  W.  113.  and 
for  the  reasons  given  in  that  case  the  judKmeuc 
in  this  one  is  reversed  and  the  cause  remanded. 
All  concur. 
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SHORT  V.  BUTLER  et  al. 

(E^ansas  City  Court  of  Appeal*.    MisaonrL 

March  1,  1909.     Rehearing  Denied 

March  29,  1909.) 

Banks  and  Bankino  ({  262*)  —  Natioital 
Banks — Liability    or    Depositob— Tbans- 

FEB  OF  FtTNDS  TO  OfFICEES'  ACCOUNT  TO  BE 

Loaned. 

Hi  absence  of  evidence  that  the  president 
and  cashier  of  a  national  bank  were  the  agents 
of  a  depositor  in  transferring  to  their  account 
money  of  the  depositor,  which  they  agreed  to 
loan  on  real  estate  security,  and  that  the  de- 
positor knew  at  any  time  that  they  were  acting 
for  her  in  that  capacity,  the  bank  and  its  re- 
ceiver are  liable  to  her  for  her  funds  so  trans- 
ferred, thongh  it  conld  not  lend  money  on  such 
security. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  g  1001 ;   Dec.  Dig.  f  262.*] 

Appeal  from  Circuit  Court,  Barton  County ; 
B.  G.  Thurman,  Judge. 

Action  by  Mary  B.  Short  against  W.  J. 
Butler,  receiver  of  the  Bates  National  Bank, 
and  such  bank.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Jolin  A.  Eaton  and  E.  H.  McVey,  for  ap- 
pellants.   Silas  W.  Dooley,  for  respondent 

BROADDCS,  P.  J.  This  is  a  suit  by  plain- 
tiff to  recover  tbe  sum  of  $1,144.60,  alleged 
to  be  due  her  by  the  Bates  National  Bank. 
Before  the  Institution  of  tbe  suit,  the  bank 
became  insolvent  and  was  placed  in  the 
hands  of  a  receiver,  who  Is  made  a  party  de- 
fendant. 

In  the  year  1891  plaintiff  deposited  in  the 
Bates  National  Bank  |280,  and  continued  to 
make  deposits  with  the  bank  until  October, 
1894,  when  her  accumulated  deposits  amount- 
ed to  the  sum  of  $428,  at  which  time  she  stat- 
ed to  Mr.  Clark,  the  bank's  cashier,  that  she 
would  like  for  her  money  to  earn  something. 
Tbe  cashier  told  her  that  he  would  lend  her 
money  on  real  estate  security  so  as  to  make 
her  8  per  cent  To  this  proposal  plaintiff  as- 
sented. At  the  time  the  arrangement  was 
made,  Tygard,  the  president,  and  Clark,  the 
cashier,  of  tl>e  bank,  started  a  business  re- 
presented by  an  account  with  the  bank,  en- 
titled "Tygord  &  Clark,  Agents."  This  was 
done  for  tbe  purpose  of  lending  the  money  of 
the  depositors  of  the  bank,  who  desired  to 
receive  more  interest  on  tbeir  deposits  than 
the  bank  was  willing  to  pay.  The  money  of 
such  depositors  was  transferred  to  the  credit 
account  of  Tygard  &  Clark.  In  October  1894, 
the  sum  of  $428  of  plaintiff  on  deposit  was 
transferred  to  the  account  of  Tygard  &  Ciarl^ 
Agents,  for  tbe  purpose  of  being  lent  and 
from  that  time  was  continuously  being  lent 
by  said  agents.  Plaintiff  at  times  drew 
checks  upon  tbe  bank  for  funds,  which  were 
paid  from  the  semiannual  receipts  of  inter- 
est on  her  loans.  She  also  made  additional 
deposits.    This  course  of  business  continued 


for  12  years.  At  the  time  of  the  bank's  fail- 
ure all  the  money  that  Iiad  been  deposited  to 
the  credit  of  Tygard  A  Clark  had  been  lent, 
and  their  account  was  found  to  be  overdrawn. 
During  the  course  of  years  mentioned,  plain- 
tiff had  written  correspondence  at  various 
times  with  Clark  in  reference  to  her  money. 
All  the  letters  from  him  were  signed,  "J.  C. 
Clark,  Cashier,"  and  were  written  upon  the 
letter  beads  of  tbe  bank.  The  plaintiff  had 
no  knowledge  of  the  manner  in  which  the  ac- 
counts of  depositors,  whose  money  was  to  be 
lent,  were  kept  She  only  knew  that  her 
money  was  lent,  and  that  for  a  time  It  was 
earning  her  8,  and  afterwards  6,  per  cent. 
When  she  did  not  draw  her  interest  when 
paid.  It  was  credited  to  her  on  the  books  of 
the  bank,  and  then  transferred  to  the  ac- 
count of  Tygard  &  Clark  for  the  purpose  oC 
their  lending  it 

The  following  statement  was,  by  agree- 
ment, admitted  in  evidence:  "It  Is  admitted 
that  the  Bates  County  National  Bank  con- 
tinued In  business  from  1881  until  August, 
1894 ;  that  at  that  time  it  was  reorganized  in- 
to tbe  Bates  County  Bank,  and  continued  a& 
such  as  a  state  corporation  until  September  4, 
1902,  at  which  time  it  was  reorganized  under 
the  laws  of  the  United  States  Into  the  Bates 
National  Bank;  that  the  Bates  National 
Bank  was  declared  insolvent  by  the  Comp- 
troller of  the  Currency,  September  20,  1906, 
and  that  the  defendant  Wm.  J.  Butler,  was 
appointed  receiver,  and  is  now  the  duly  qual- 
ified and  acting  receiver  of  the  bank."  At 
the  time  of  the  bank's  failure,  the  books  show 
that  there  was  to  tbe  plalntlfTs  credit  the 
sum  of  $1,111.30,  for  the  purpose  of  being  put 
out  in  loans,  and  to  her  Individual  credit  a 
balance  of  $33.35.  This  statement  Is  made 
from  the  report  of  the  receiver,  which  was 
read  in  evidence.  We  Infer  from  this  state- 
ment that  the  former  sum  had  been  transfer- 
red to  the  account  of  Tygard  &  Clark,  and 
therefore  could  not  be  withdrawn  on  the 
drafts  of  plaintiff. 

The  plaintiff  recovered  in  the  sum  of  $1,- 
144.65,  and  the  defendants  appealed. 

If  we  understand  defendants'  contention.  It 
is  that  the  transfer  of  ttie  amount  to  the  cred- 
it of  plaintiff  on  January  0, 1906,  to  the  cred- 
it of  Tygard  &  Clark,  to  be  lent  operated  to 
extinguish  the  bank's  indebtedness  to  the 
plaintiff.  This  construction  of  tbe  effect  of 
the  change  of  credit  Is  based  apon  the  as- 
sumption that  Tygard  &  Clark  were  the 
agents  of  plaintiff,  and  therefore,  the  funds 
being  in  the  hands  of  her  agents,  she  had  no 
cause  of  action  against  the  bonk.  There  is 
no  evidence  in  tbe  record  that  goes  to  show 
that  Tygard  ft  Clark  were  the  plalntlfTs 
agents,  or  that  she  had  knowledge  at  any 
time  that  they  were  assuming  to  act  for  her 
in  that  capacity.  The  bank  could  not  consti- 
tute Tygard  ft  Clark  plaintiff's  agents  wltb- 
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oat  her  consent  or  approvaL  Her  dealings 
were  with  the  bank  alone. 

Defendants  try  to  erade  liability  on  the 
ground  that  the  bank  could  not  act  in  the  ca- 
pacity of  lending  money  on  real  estate  secur- 
ity. It  is  true  that  the  bank,  while  acting 
under  the  laws  of  tlte  United  States,  had  no 
such  authority;  bat  it  is  also  true  that,  at 
the  time  plaintiff  made  the  arrangement  with 
the  bank  to  lend  her  money  on  such  securi- 
ty. It  was  acting  under  the  laws  of  this  state, 
and  had  such  authority,  and  such  authority 
continued  until  the  reorganization  in  1902, 
when  it  l>ecame  for  the  second  time  a  nation- 
al bank.  Such  being  the  case,  the  greater 
part  of  the  interest  plaintiff  claims  was  the 
result  of  an  arrangement  made  with  the 
bank,  lawful  in  every  particular.  The  argu- 
ment of  defendants  is  not  supported  by  either 
law  or  logic.  The  bank  had  the  money  in  its 
possession,  and  still  has  it,  for  aught  the  rec- 
ord shows ;  but  it  seel»  to  evade  liability  on 
the  ground  that  it  has  done  an  unlawful 
thing,  viz.,  placed  it  to  the  credit  of  Tygard 
&  Clark,  Agents,  to  be  lent  on  real  estate  se- 
curity. But,  to  do  defendants  justice,  we 
must  assume  that  their  argument  is  based  up- 
on the  theory  that  Tygard  &  Clark  were 
plaintitTs  agents.  If  the  legerdemain  pro- 
cess resorted  to  did  not  constitute  Tygard  & 
Clark  the  agents  of  plaintiff,  and  if  the  law 
prohibited  the  bank  from  making  them  her 
agents  to  lend  money  on  real  estate  security, 
the  transfer  on  the  books  to  their  credit  of 
plaintlfTs  funds  was  nugatory. 

After  all,  the  case  is  reduced  to  the  simple 
proposition  of  creditor  and  debtor.  The  mon- 
ey of  plaintiff  is  in  the  bands  of  the  bank, 
and  whether  it  was  held  by  Tygard  and  Clark 
as  president  and  cashier,  or  by  Tygard  & 
Clarlc,  Agents,  can  make  no  difference. 
There  was  no  dispute  as  to  the  evidence; 
and.  as  plaintiff  was  entitled  to  an  Instruc- 
tion directing  a  verdict  in  her  favor,  it  is 
useless  to  discuss  questions  raised  by  defend- 
ants on  the  giving  and  refusing  of  Instmc- 
tions. 

AiBrmed.   All  concur. 


VAUGHN  ▼.   NATIONAL  COUNCIL,   JUN- 
IOR ORDER  UNITED  AMERI- 
CAN MECHANICS. 

(Kansas  City  Court  of  Appeals.     Missouri 
Ifardi  1,  1009.    Rehearing  Denied 
March  29,  1009.) 
L  Womos  AMD  Phrases— "Leoai»" 

The  term  "legal"  means  that  which  is  ac- 
cording to  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
•od  Phraae*.  vol.  6,  p.  4067.] 

2.  Insubamck   (I  703*)— PoucT  Patabuc  to 

"Ijeoai.  Dkpkndewt"— Pmsonb  to  Whou 

Payable. 

There  being  no  legal  dutv  imposed  by  law 

«B  insured  to  support  his  mother,  as  is  the  case 

with  his  wife  and  minor  children,  she  is  not  a 


"legal  dependent"  within  the  meaning  of  a  pol- 
icy payable  to  hia  "legal  dependent" 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  793.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  E.  Porterfleld,  Judge. 

Action  by  Mary  Vaughn  against  the  Na- 
tional Council,  Junior  Order  United  American 
Mechanics.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Smith  W.  Bennett  and  Ulmann  &  Miller, 
for  appellant    H.  S.  Julian,  for  respondent 

BROADDUS,  P.  J.  This  Is  a  suit  by  plain- 
tiff to  recover  on  a  policy  of  insurance  on 
the  life  of  Harry  R.  McGregor.    The  policy 

reads  as  follows:     "No.  .     Class  B. 

The  National  Council,  Junior  Order  United 
American  Mechanics,  United  States  of  North 
America  (Incorporated  April  10,  1893),  will 
pay  to  the  legal  dependent  of  Harry  R.  Mc- 
Gregor, within  thirty  days  from  the  receipt 
of  the  proof  of  his  death  the  sum  of  five 
hundred  dollars  ($500.00),  upon  the  condition 
that  the  said  Harry  R.  McGregor  is  now  and 
shall  be  at  the  time  of  bis  death  a  beneficial 
member  In  good  standing  of  a  subordinate 
council  of  said  order,  and  affiliating  with  the 
National  Council  of  said  order  and  also  a 
member  in  good  standing  of  the  funeral  bene- 
fit department  of  said  National  Council,  in 
class  B,  in  accordance  with  the  laws  of  said 
National  Council,  and  his  state  and  sutmrdi- 
nate  council  now  in  force  or  hereafter  adopt- 
ed prior  to  said  death.  In  witness  wbercOf, 
said   National   Council   hereunto  affixes  its 

hand  and  seal  this day  of  Jan'y,  1903. 

The  National  Council,  Junior  Order  United 
American  Mechanics,  by  Stephen  Collins,  Sec- 
retary and  Manager  of  Funeral  Benefit  De- 
partment [Beneficiary  Degree  National  Coun- 
cil Jr.  O.  U.  A.  M.  Incorporated  Apr.  10, 
1893.    Funetal  Benefit  Department]" 

Plaintiff  in  her  petition  alleges :  That  the 
said  Harry  had  neither  a  wife,  children, 
father,  nor  brothers  and  sisters  at  the  time 
of  his  death  on  June  27,  1006 ;  that  she  was 
bis  legal  dependent;  and  that  all  the  terms 
and  conditions  of  the  policy  have  been  com- 
plied with.  In  defense  defendant  states: 
That  it  is  a  fraternal  tteneficiary  society  or- 
ganized under  the  laws  of  the  state  of  Penn- 
sylvania, and  sets  up  the  scheme  of  its  gov- 
ernment, including  a  series  of  by-laws  which 
are  alleged  to  have  become  a  part  of  the  con- 
tract of  insurance.  Section  3  of  the  by-laws 
provides  that,  should  any  council  lose  its 
membership  with  its  state  council  or  with  the 
national  council.  Its  connection  and  the  con- 
nection  of  each  of  its  members  with  the 
funeral  benefit  department  "shall  thereby 
cease" ;  that  the  council  to  which  the  deceas- 
ed belonged  had  lost  Its  membership  by  rea- 
son of  its  BuspeuBlon  by  the  national  council ; 
and  that  consequently,  nnder  the  by-laws,  the 
deceased  had  also  lost  his  membership.    0th- 
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er  defenses  are  predicated  upon  the  by-laws, 
and  as  the  court  excluded  them  on  the  ground 
that  the  defendant,  having  failed  to  comply 
with  sections  1408-1411  and  1396,  Rev.  St. 
1899  (Ann.  St  1906,  pp.  1111-1114  and  1104), 
was  not  entitled  to  do  business  in  this  state 
as  a  beneficial  society,  we  will  not  discuss 
that  phase  of  the  question,  but  confine  our 
attention  to  the  main  question  raised  by  the 
appeal,  viz.,  that  plaintiff  under  the  plead- 
ings and  evidence  was  not  entitled  to  recover. 

It  will  be  noticed  that  the  letter  of  the 
contract  is  that  defendant  "will  pay  to  the 
legal  dependent  of  Harry  R.  McGregor,"  etc. 
The  plaintiff  contends  that  the  word  "legal," 
as  used,  is  synonymous  with  the  word  "law- 
ful," and,  as  the  deceased's  mother  was  a 
lawful  dependent,  she  answers  the  descrip- 
tion of  the  person  Intended;  but  we  cannot 
see  the  force  of  such  reasoning.  The  term 
"legal  dependent"  is  used  in  a  more  limited 
sense  than  that  of  "lawful  dependent,"  which 
would  Include  all  persons  except  those  who 
might  occupy  an  unlawful  relation  to  the  In- 
sured. A  description  of  the  latter  class  of 
persons  is  found  In  Keener  v.  Grand  Lodge, 
S8  Mo.  App.  550.  There  was  no  legal  duty  Im- 
posed by  law  on  the  insured  to  support  his 
mother,  yet  at  the  same  time  it  would  have 
been  lawful  for  him  to  have  done  so.  A  man's 
legal  dependents  are  his  wife  and  minor  chil- 
dren, and  the  law  Imposes  upon  him  the  duty 
to  support  them.  The  term  "legal"  means 
that  which  is  according  to  law.  Bouvier's 
Law  Dictionary.  J(  "legal  dependent"  means 
a  dependent  according  to  law.  It  does  not 
mean  permitted  by  law,  but  means  created 
by  law.  It  seems  clear  to  us  that  plaintiff 
does  not  come  within  the  class  of  persons 
designated  by  the  contract 

Reversed.    All  concur. 


MUFF  V.  CAMERON  et  al. 


(Kansas  City  Court  of  Appeals. 
April  2,  1909.) 


Missouri. 


1.  MuniciPAi,  CoBPORATiONs  (8  330*)— Pub- 
lic lUFBOVEMEHTS— RESTBICHONS  ON  COM- 
PETITION. 

A  requirement  that  the  cement  to  be  used 
in  paving  shoald  be  "lola  Portland  cement,  or 
better,"  was  improper,  as  excluding  competition 
by  other  brands  of  cement  equally  as  good. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cant  Dig.  {  855;  Dec  Dig.  ( 
830.»] 

2.  municipai,  cobpoeatiors  (§  513*)— pub- 
lic impbovements — tax  bills— actions  to 
Cancel— Pleading — Issues. 

In  a  suit  by  abutting  owners  to  cancel  tax 
bills  Issued  for  paving  a  street,  where  the  peti- 
tion did  not  claim  that  the  tax  bills  were  invalid 
because  the  specifications  of  material  excluded 
the  use  of  cement  equally  as  good  as  that  speci- 
fied, the  question  of  their  inTalidity  on  that 
ground  was  not  raised. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1204;  Dec.  Dig.  i 
513.*] 


3.  Pleading  (8  237*)— Amendments  to  Coif- 

FOBM  TO  Evidence. 

In  a  suit  to  cancel  tax  bills  issued  for  pav- 
ing a  street,  an  amendment  of  the  petition  to 
meet  the  evidence,  by  inserting  allegations  that 
the_  cement  mentioned  in  the  specification  of  ma- 
terials by  the  city  council  was  made  by  one 
firm,  and  that  such  specification  prevented  com- 
petition, was  properly  refused,  where  the  evi- 
dence did  not  show  that  the  cement  was  made 
by  only  one  party. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  603 ;   Dec.  Dig.  §  237.*] 

On  motion  for  rehearing.  Motion  over- 
ruled. 

For  former  opinion,  see  114  S.  W.  1125. 

The  suit  was  to  cancel  certain  tax  bills  is- 
sued for  paving  a  street 

ELLISON,  J.  A  motion  for  rehearing  was 
filed.  In  which,  among  other  things,  it  is  In- 
sisted that  the  provision  In  the  specifications 
for  "lola  Portland  cement  or  better,"  gives 
a  monopoly  to  one  manufacturer,  viz.,  the 
lola  Portland  Cement  Company.  We  think 
not  The  provision  does  not  say  that  the 
cement  shall  be  made  by  any  particular 
manufacturer,  and  the  evidence  showed  there 
was  more  than  one  at  lola.  But  on  further 
consideration,  we  conclude  it  is  not  proper 
to  insert  in  specifications  a  provision  worded 
like  this,  though  the  intention  may  be  to  pro- 
vide for  (Jomimtition;  for  the  words  calling 
for  a  certain  material,  "or  better,"  can  be 
interpreted  to  exclude  all  other  material 
equally  as  good,  and  that  should  not  be  done. 

The  matter  really  does  not  arise  in  this 
case,  for  the  reason  that  it  was  not  Included 
in  plaintiff's  petition,  which  set  out  the  vari- 
ous causes  why  the  tax  bills  should  be  de- 
clared void.  Jalcks  v.  Merrill,  201  Mo.  91, 
109,  98  S.  W.  753.  It  Is  true  that  at  the 
close  of  the  evidence  plaintiff  asked  leave  to 
amend  his  petition  by  inserting  that  the  ma- 
terial was  "a  cement  made  by  one  Individual 
or  firm,  which  prevented  competition."  The 
amendment  was  asked,  as  stated,  "for  tbe 
purpose  of  meeting  the  evidence."  The  re- 
quest was  objected  to  by  defendants  and 
denied  by  the  court.  Plaintiff  excepted,  but 
failed  to  assign  it  in  the  motion  for  new 
trial.  Aside  from  this,  the  ruling  was  prop- 
er on  the  ground  that  the  evidence  did  not 
show  the  cement  was  made  by  only  one  party 

The  motion  is  overruled.    All  concur. 


SMAIL  T.  COURT  OF  HONOR. 

(Kansas  City  Court  of  Appeals.     Missouri. 

lilarch  1,  1909.    Rehearing  Denied 

March  29,  1909.) 

I.  Insubance  (J  726*)  —  Beneficial  Insub- 

ANCE  —  CeBTIFICATBS   AS   CONTBACTS   OF    IR- 

bubancb. 

Death  lienefit  certificates  are  contracts  of 
insurance,  subject  to  the  rules  of  construction 
and  interpretation  applicable  to  such  contracts. 

[Ed.    Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  {  1870;    Dec.  Dig.  §  726.»] 
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2.  iRauKARCB  (I  706*)  — Benehcial  Ihsub- 
AHCE  —  yxano  Rights  or  Insubed  and 
Bktefioiabt, 

During  the  life  of  an  insured  member,  hia 
beneficiary  has  no  vested  right  in  the  insurance; 
bat  he  has  a  property  right  conferred  by  his  cer- 
tificate which  cannot  be  destroyed  or  abridged 
irithout  his  consent  clearly  and  unequivocally 
expresKd. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1928;  Dec.  Dig.  I  76&*] 

3.  iHBITBAIfCE  ({  719*)— Bkreficiai,  Inbub- 
ANCK— Amount  Patablb  in  Case  or  Sdi- 
ciDB — E2FFECT  or  Subsequent  Amendment 

OF  BT-1iAW. 

A  death  benefit  certificate  bound  the  insur- 
ed to  "strictly  comply  with  the  constitution, 
laws  and  rules  thereof  now  in  force,  or  to  be 
hereafter  enacted,  amended  or  adopted,"  and 
the  application  agreed  that  laws  subsequently 
enactea  shoold  become  a  part  of  the  contract 
of  indemnity  and  "govern  all  rights  thereunder." 
Btld,  that  the  assured  did  not  thereby  consent 
that  the  society  might  impair  or  completely  de- 
stroy his  rights  ander  the  contract,  but  only 
that  such  rules  and  regulations  might  be  adopt- 
ed as  were  best  suited.  In  the  socie^'s  judgment, 
to  etFectnate  and  maintain  his  vested  rights, 
and  hence  the  certificate  was  not  affected  by  a 
subsequent  amendment  of  a  by-law  reducing  the 
amount  otherwise  payable  in  case  of  suicide 
committed  in  delirium  resulting  from  illness. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1855 ;   Dea  Dig.  t  719.*] 

Appeal  from  Circait  Court,  Jackson  Coun- 
ty; James  H.  Slover,  Judge. 

Salt  by  Emma  A.  Small  against  the  Court 
of  Honor.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

W.  B.  Risse  and  John  Sullivan,  for  ap- 
pellant. James  W.  Garner  and  I.  B.  Elm- 
brell,  for  respondent 

JOHNSON,  J.  Plaintiff,  the  beneficiary  of 
a  deatb  benefit  certificate  Issued  by  defend- 
ant, a  fraternal  beneficiary  society,  to  Marlon 
B.  Small,  a  member  of  the  society,  brought 
this  snlt  after  the  death  of  Small  to  recover 
$1,600,  the  amount  claimed  to  be  due  under 
the  terms  of  the  certificate.  In  Its  answer 
defendant  tendered  $100  as  the  full  amount 
of  the  Indemnity  recoverable  by  plaintiff  and 
denied  further  liability  under  the  contract. 
A  jury  was  waived,  the  cause  was  tried  on 
an  agreed  statement  of  facts,  and  plaintiff 
was  given  judgment  for  the  amount  demand- 
ed in  her  petition.    Defendant  appealed. 

Defendant  is  a  fraternal  beneficiary  society 
incorporated  In  Illinois  and  authorized  to  do 
business  In  this  state.  Small  became  a  mem- 
ber and  received  a  death  benefit  certificate 
Jane  26^  1903.  On  the  17th  day  of  Septem- 
ber, 1904,  while  In  good  standing,  he  commit- 
ted suicide  "In  delirium  resulting  from  Ill- 
ness." The  certificate  provided  for  the  pay- 
ment of  an  indemnity  of  $2,000  at  the  death 
of  the  member  to  Emma  A.  Small,  "who 
bears  relation  to  him  of  wife,"  subject  to  the 
following  condition:  "Provided,  that  if  the 
death  of  the  benefit  member  named  herein 
occurs  before  the  eai  of  two  years  after  the 
date  of  Initiation,  then  In  that  event,  this 


certificate,  as  provided  in  the  constitution  of 
the  society,  shall  be  a  probational  one,  and 
the  auMunt  to  be  paid  to  the  beneficiary  or 
beneficiaries  herein  named  shall  be  as  fol- 
lows :  In  the  case  of  death  within  six  months 
after  Initiation,  $1,200 ;  in  case  of  death  aft- 
er six  months,  and  before  the  end  of  one 
year,  $1,400 ;  in  case  of  death  after  one  year, 
and  before  the  end  of  eighteen  months,  $1,- 
600 ;  In  case  of  death  after  eighteen  months, 
and  before  the  end  of  two  years,  $1,800 ;  and 
In  case  of  death  after  two  years,  the  full 
amount  of  the  certificate ;  and  that  said  ben- 
efit member  shall  be  entitled  to  disability  ben- 
efits as  provided  by  the  constitution  and  laws 
of  the  society."  Small  died  after  he  had  been 
a  member  for  more  than  one  year  and  less 
than  eighteen  months.  Hence  the  claim  of 
plaintiff  that  she  is  entitled  to  receive  in- 
demnity of  $1,600.  Further,  the  certificate 
provides:  "It  Is  expressly  agreed  that  the 
application  for  membership  and  medical  ex- 
amination upon  which  this  certificate  is  is- 
sued, the  constitution,  laws  and  rules  of  the 
court  of  honor,  and  this  certificate  shall  con- 
stitute the  complete  and  only  contract  be- 
tween said  benefit  member  and  the  society; 
shall  be  binding  upon  the  beneficiary  or  bene- 
ficiaries named  herein,  and  that  said  benefit 
member  shall,  in  every  particular,  wlille  a 
benefit  member  of  the  society,  strictly  com- 
ply with  the  constitution,  laws  and  rules 
thereof,  now  In  force  or  to  be  hereafter  en- 
acted, amended  or  adopted."  The  application 
for  membership  made  by  Small  contained 
this  agreement:  "I  further  understand  and 
agree  that  the  laws  of  the  order  now  In  force 
or  hereafter  enacted  enter  Into  and  become  a 
part  of  every  contract  of  indemnity  by  and 
between  the  members  of  the  order  and  govern 
all  rights  thereunder."  At  the  time  the  cer- 
tificate was  Issued,  the  by-law  In  force  relat- 
ing to  suicide  provided :  '"Hils  order  will  not 
pay  the  benefits  of  members  who  commit  sui- 
cide whether  sane  or  Insane,  except  It  be 
committed  in  delirium  resulting  from  Illness 
or  while  the  member  is  under  treatment  for 
insanity  or  has  been  judicially  declared  to 
be  Insane,"  etc.  July  1,  1903  (after  the  Is- 
suance of  the  certificate),  the  above  by-law 
was  amended  by  the  society  to  read  as  fol- 
lows :  "If  a  benefit  member  commits  suicide 
whether  sane  or  Insane,  voluntarily  or  in- 
voluntarily, there  shall  be  payable  to  the 
beneficiaries  entitled  thereto  five  per  cent 
of  the  face  of  the  certificate  for  each  year 
he  shall  have  continuously  been  a  member 
of  the  society  and  after  twenty  years  of  con- 
tinued membership,  the  certificate  shall  be 
paid  In  full."  This  by-law  being  In  force  at 
the  time  of  the  death  of  the  member,  it  Is 
contended  by  defendants  that  the  amount  of 
the  Indemnity  must  be  determined  by  its  pro- 
Tlsions.  Hence  the  tender  of  $100,  5  per  cent 
of  the  face  of  the  certificate. 
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The  only  question  presented  tot  our  deter- 
mination Is  whether  the  indemnity  due  plain- 
tiff under  the  contract  is  to  be  measured  by 
the  by-law  In  force  at  the  time  Small  became 
a  member  and  received  the  certificate,  or  by 
the  by-law  subsequently  enacted,  which  at- 
tempted to  repeal  the  other.  Death  benefit 
certificates  Issued  by  fraternal  beneficiary 
societies  are  contracts  of  lusurance  subject 
to  the  rales  of  construction  and  Interpreta- 
tion applicable  to  such  contracts.  During  the 
life  of  the  member  Insured,  the  beneficiary 
named  in  the  certificate  has  no  vested  right 
to  the  insurance;  but  the  member  himself 
has  a  property  right  conferred  by  his  con- 
tract with  the  society  which  cannot  be  de- 
stroyed or  abridged  without  bis  consent 
clearly  and  unequivocally  expressed.  We 
find  no  such  expression  In  the  certificate  and 
application  before  us.  The  certificate  mere- 
ly bound  the  insured  to  "strictly  comply  with 
the  constitution,  laws  and  rules  thereof  now 
In  force,  or  to  be  hereafter  enacted,  amend- 
ed or  adopted."  The  application  contains  the 
agreement  of  the  Insured  that  laws  subse- 
quently enacted  should  become  a  part  of  his 
contract  of  indemnity  and  "govern  all  rights 
thereunder."  Neither  of  these  instruments, 
properly  construed,  will  support  the  view  that 
the  assured  consented  in  advance  that  the 
society  might  impair  or  completely  destroy 
bis  rights  under  the  contract,  but  only  that 
such  rules  and  regulations  might  be  adopted 
as  were  best  suited  in  the  Judgment  of  the 
society  to  maintain  and  effectuate  the  vest- 
ed rights  of  the  member. 

We  quote  with  approval  from  the  opinion 
of  the  St.  Louis  Court  of  Appeals  in  Smith 
V.  Supreme  Lodge,  83  Mo.  App.  512:  "The 
fact  that  it  reserved  the  right,  by  the  assent 
of  the  member,  to  make  future  laws  obliga- 
tory upon  him,  could  not  Justly  be  deemed 
to  comprehend  the  right  to  abate  its  debt,  for 
that  would  pro  tanto  destroy  the  contract  be- 
tween the  parties,  and  to  permit  one  person 
to  accept  the  consideration  of  a  debt,  and 
subsequently  to  deny  a  material  part  or  all 
of  such  debt,  would  authorize  a  patent  fraud, 
which  the  law  does  not  deem  to  have  been 
within  the  intent  of  a  mere  general  agree- 
ment for  changes  in  the  contract  Such  an 
agreement  only  contemplates  those  changes 
which  fairly  consist  with  the  full  obligation 
entered  into.  It  does  not  Imply  that  the  ob- 
ligation Itself  should  be  lessened  or  destroyed 
at  the  will  or  caprice  of  the  obligor,  for  that 
would  involve  injustice  to  one  and  ill  design 
on  the  part  of  the  other  of  two  parties  to  a 
contract."  To  the  same  effect  is  what  was 
said  by  the  same  court  in  Zimmerman  v.  Su- 
preme Tent,  122  Mo.  App.  591,  99  S.  W.  817: 
"This  court,  however,  has  been  consistent  in 
holding  that  the  benefit  contracted  for  cannot 
be  destroyed  or  impaired  by  a  subsequently 
enacted  by-law,  though  the  member  agreed  In 
advance  that  his  contract  should  be  governed 
by    subsequently    enacted    by-laws,    on    the 


ground  that  a  by-law  which  impairs  the  in- 
demnity secured  is  unreasonable  and  could 
not  liave  been  in  the  mind  of  the  member 
when  he  entered  into  the  agreement  It 
seems  most  unreasonable  that '  the  member 
would  agree  in  advance  that  the  very  tttlng 
he  was  contracting  for,  to  wit,  the  txoiefit  to 
accrue  to  his  beneficiary,  might  be  destroyed 
or  impaired  by  the  opposite  party  to  the  con- 
tract at  any  time  in  the  future  It  might 
choose  to  do  so,  by  passing  a  by-law.  It 
would  be  extremely  difficult,  even  rash,  for 
the  courts  to  determine  la  advance,  or  even 
to  classify,  the  by-laws  an  association  may 
pass  which  shall  have  a  retrospective  opera- 
tion on  the  certificate  of  a  member,  who  had 
agreed  that  his  contract  should  be  governed 
and  controlled  by  future-enacted  by-laws,  as 
well  as  by  existing  ones.  It  is  much  easier 
to  determine  whether  or  not  a  particular  by- 
law acts  restrospectively  on  contracts  of  in- 
surance under  such  an  agreement  According 
to  the  decisions  in  this  Jurisdiction,  such  a 
by-law  cannot  operate  retrospectively,  if  its 
effect  Is  to  destroy  or  impair  the  benefit  cer- 
tificate. This  would  be  accomplished  if  the 
by-law  enacted  a  bar  to  a  recovery  on  the 
certificate  which  did  not  exist  at  the  time  the 
contract  was  entered  into,  and  the  same  re- 
sult would  follow  from  a  by-law  extending  a 
bar  beyond  the  period  of  its  limitation  at 
the  making  of  the  contract  State  v.  Miller, 
50  Mo.  199;  Tloe  v.  Fleming,  173  Mo.  49,  72 
S.  W.  689,  96  Am.  St  Rep.  479;  Chiles  v. 
School  District  103  Mo.  App.  240,  77  S.  W- 
82.  This  doctrine  is  founded  on  the  common- 
sense  idea  that  the  member.  In  making  an 
agreement  that  his  contract  should  l>e  con- 
trolled by  future-enacted  by-laws,  did  not 
contemplate  that  the  very  thing  he  was  cou- 
I  tracting  for,  the  benefits  to  accrue,  might  at 
the  will  of  the  association  be  destroyed,  or 
impaired,  and  that  a  by-law  which  Impairs 
the  benefits  to  accrue  is  an  unreasonable 
one."  Another  interesting  and  Instructive 
case  of  the  same  tenor  Is  Lewine  v.  Supreme 
Lodge,  122  Mo.  App.  547,  99  S.  W.  821. 

In  these  three  cases  the  subject  is  exhaus- 
tively and  accurately  treated,  and  we  refer  to 
them  and  the  authorities  collated  for  a  full 
expression  of  our  views.  We  think  It  would 
be  most  harsh  and  unreasonable  to  hold  that 
the  language  employed  in  the  certificate  and 
applloation  gave  license  to  defendant  to  de- 
stroy or  Impair  its  obligation  under  the  con- 
tract without  the  consent  Of  the  other  party 
to  that  contract  It  is  more  consonant  with 
reason  and  Justice  to  say  that  the  authority 
conferred  on  defendant  did  not  go  beyond 
that  of  enacting  reasonable  laws  for  the  reg- 
ulation of  the  conduct  of  the  member  and  for 
the  better  protection  and  enforcement  of  the 
property  rights  vested  In  him  by  the  issuance 
of  the  certificate. 

The  learned  trial  Judge  took  the  projier 
view  of  the  case,  and  it  follows  that  the  Judg- 
ment must  be  affirmed.    AH  concur. 
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BREIMEYER  et  al.  v.  STAR  BOTTIiING  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    March 

9, 1009.    Rehearing  Denied  March  23, 1909.) 

1.  Evidence   (g   41*)— Jcdicial  Notice— Du- 

SATIOR    OF  COUBT   TERM. 

Appellate  courts  take  judicial  notice  of  the 
beginning,  but  not  of  the  ending,  of  circuit  court 
tenns. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  56 ;   Dec.  Dig.  §  41.*] 

2.  Appeai.  and  Ebbob  (J  911*)— Recobd— Evi- 
de:«ce  a8  to  Question  Involved  —  Pbe- 
sumptions. 

The  Court  of  Appeals  cannot  presume,  in 
the  absence  of  a  recital  in  the  record  to  the  con- 
trary, that  the  circuit  court  remained  in  ses- 
sion two  days  after  a  given  date,  so  as  to  show 
that  a  motion  for  new  trial  was  filed  during 
the  term  at  which  the  decree  was  entered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  911.*] 

8.  Appeal  and  Ebrob  (S  511*)— Bill  of  Ex- 
ceptions—Identification— Method. 

A  bill  of  exceptions  cannot  be  proven  by  a 

recital  in  itself. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  {  511.*] 

4.  CoiTBTS   (J  91*)— Adjudication— DuTT  of 

Appellate  Coubt. 

The  Court  of  Appeals  cannot  disregard  de- 
fects in  the  record  held  by  the  Supreme  Court 
to  be  fatal,  where  they  are  challenged. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  325,  326;   Dec.  Dig.  t  91.*] 

8.  Action  (S  50*)  —  Misjoindeb  of  Pabties 
Plaixtiff — "Multifabiousness." 

Strictly  speaking,  misjoinder  of  parties 
plaintiff  is  not  "multifariousness." 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  {  50.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4616-4618.] 

9.  Pabties  (i  96*)  —  Pleading  —  Defects — 
Waives. 

Defendant  in  equity  did  not  waive  misjoin- 
der of  plaintUb  by  pleading  over  after  demur- 
rer, where  the  objection  was  also  asserted  as  a 
defense. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  ii  167-177;  Dec,  Dig.  |  06.*] 

7.  Appeal  and  Ebbob  (i  518*)— Recobd  Pbop- 

EB— What  Constitutes. 

A  demurrer  to  the  petition  is  part  of  the 
record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2346 ;    Dec.  Dig.  I  518.*] 

&  Dismissal  and  Nonsuit  (§  22*)— Elimi- 
nation of  Pabtt  Plaintiff— Effect. 
The  dropping  out  of  one  of  several  plain- 
tiffs in  equity  before  decree  did  not  abate  the 
suit  as  to  all. 

[Eld.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec.  Dig.  i  22.*] 

9.  Equity  (J  61*)— Jubisdiction— Moltiplic- 
mr  OF  Suits. 

Equity  can  prevent  a  multiplicity  of  suits. 
[Ed.  Note.— For  other  cases,  see  E^quity,  Cent 
Dig.  S  167 ;   Dec.  Dig.  |  51.*] 

10.  Pleading  (t  214*)— Admission  bt  Demitb- 

REB. 

A  demurrer  to  an  amended  petition  admits 
that  its  allegations  are  true. 

I  Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  525-534 ;   Dec.  Dig.  {  214.*] 


Appeal  from  St  Louis  Circuit  Court;  Robt 
M.  Foster,  Judge. 

Action  by  Henry  C.  Breimeyer  and  others 
against  the  Star  Bottling  Company.  From 
a  decree  for  plaintiffs,  defendant  appeals. 
Affirmed. 

F.  A  4  L.  A.  Wind  and  Sim  T.  Price,  for 
appellant.    Frank  K.  Ryan,  for  respondents. 

REYNOLDS.  P.  J.  Suit  In  equity  by  Brei- 
meyer and  some  10  other  plaintiffs,  individ- 
uals, corporations,  and  partnerships,  against 
the  defendant  to  enjoin  it  from  further 
taking  or  using  plaintiffs'  bottles  and  si- 
phons. The  amended  petition  on  which  the 
case  was  tried  alleges  that  plaintiffs  place 
their  beverages  upon  the  market  In  glass 
bottles  and  siphons  upon  each  of  which  their 
respective  names  are  distinctly  and  indelibly 
blown ;  that  these  names  have  been  adopted 
and  used  by  plaintiffs  as  trade-names,  and 
are  of  value  to  plaintiffs  in  the  sale  of  their 
goods;  that  It  Is  a  custom  of  the  trade,  and 
as  such  well  known  to  defendant,  that  the 
branded  bottles  used  by  plaintiffs  are  not 
sold,  but  only  the  contents  thereof,  and  the 
packages  returned  to  the  manufacturer  to  be 
by  blm  refilled  and  again  delivered  to  the 
dealer. 

The  petition  further  alleges  that  defendant 
repeatedly,  knowingly,  willfully,  and  continu- 
ously has  gathered  up  and  collected  together 
the  bottles  and  siphons  of  the  various  plain- 
tiffs, without  their  consent  and  against  their 
remonstrances;  that  It  has  filled  the  same 
with  beverages  of  Its  own  manufacture,  in- 
ferior to  those  made  by  the  respective  plain- 
tiffs, and  has  sold  and  delivered,  and  Is  sell- 
ing and  delivering  same  to  the  trade  at  prices 
less  than  those  charged  by  the  different  plain- 
tiffs, thereby  inducing  and  making  It  possible 
for  defendant's  dealers  to  sell  Its  Inferior 
beverages  in  the  packages  of  the  plaintiffs  to 
the  public  as  and  for  the  goods  of  the  various 
plaintiffs. 

The  petition  further  alleges  that  defendant 
has  taken  possession  of  and  converted  to  Its 
own  use  many  thousands  of  bottles  and  si- 
phons belonging  to  the  plaintiffs,  and  has  sold 
large  quantities  of  its  goods  therein,  thereby 
damaging  the  respective  plaintiffs  by  depriv- 
ing them  of  the  use  of  their  property,  and 
also  Injuring  the  reputation  of  the  beverages 
of  the  respective  plaintiffs  by  selling  its  own 
inferior  and  cheaper  goods  in  the  branded 
packages  of  plaintiffs. 

The  petition  further  alleges  that  because  of 
the  large  number  of  dealers  purchasing  goods 
from  defendant,  and  because  of  the  extent  of 
territory  covered  by  plaintiffs  and  defendant, 
it  would  require  Innumerable  actions  at  law 
on  the  part  of  each  plaintiff  to  recover  pos- 
session of  his  bottles,  or  damages  for  their 
wrongful  taking  and  use,  and  would  subject 
each   plaintiff   to   great  expense  to  conduct 
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Buch  lawBulU ;  fbat  ttae  injury  to  each  plain- 
tiff Is  and  will  continue  to  be  irreparable, 
and  that  plaintiffs  are  without  adequate 
remedy  at  law. 

Defendant  demurred  to  the  petition  on  the 
ground  that  It  was  multifarious  and  improp- 
erly united  parties  plaintiff,  who  were  not 
Jointly  Interested,  and  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  demurrer  was  overruled,  and  defend- 
ant answered.  After  a  general  denial,  the 
answer  avers: 

"That,  at  the  time  of  defendant's  organiza- 
tion, defendant  acquired  for  a  valuable  con- 
sideration the  established  trade  and  good 
will  of  some  14  bottlers  of  carbonated  bever- 
ages, including  some  100,000  bottles  having 
the  names  of  said  bottlers  blown  in  them; 
that,  for  the  purpose  of  advertising  the  fact 
that  defendant  was  manufacturing  the  pro- 
duct It  was  selling,  defendant  placed  on  such 
bottles  filled  and  sold  by  defendant  a  label 
containing  the  name  of  defendant;  that  it 
was  then  an  established  custom  to  sell  bev- 
erages with  case  and  bottles  and  pay  a  con- 
sideration for  the  return  of  the  cases  and 
bottles;  and  defendant  says  that  retail  deal- 
ers frequently  buy  from  two  or  more  manu- 
facturers regularly,  and  that  it  may  happen 
that  empty  bottles  of  one  manufacturer  are 
placed  in  the  case  of  another  manufacturer 
and  accepted  by  the  latter  in  lieu  of  one  of 
his  own  bottles. 

"And  defendant  says  that  carbonated  l>ev- 
erages  are  frequently  sold  by  the  retail  deal- 
ers to  persona  who  take  them  to  picnic  groves 
and  other  places  away  from  the  dealer's  es- 
tablishment, and  become  lost  to  the  dealers 
as  well  as  the  manufacturer. 

"That  plaintiffs  charge  their  customers  for 
said  lost  bottles  directly  or  indirectly,  and 
by  their  course  of  business  acquiesce  in  the 
abandonment  of  said  bottles  and  their  inter- 
est therein. 

"And  defendant  says  that  for  the  purpose 
of  obtaining  bottles  plaintiffs  have  establish- 
ed a  market  price  for  the  same,  and  have  es- 
tablished and  maintained  an  agency  for  the 
purchase  and  sale  of  secondhand  bottles  of  all 
kinds. 

"And,  further  answering,  defendant  says 
that  defendant  also  purchased  empty  second- 
hand bottles  regardless  of  the  names  blown  in 
said  bottles,  fills  such  bottles  with  their  prod- 
ucts, and  for  the  purpose  of  designating  the 
manufacturer  of  the  beverage  contained  there- 
in, and  of  obtaining  the  benefit  of  Its  reputa- 
tion as  the  manufacturer  of  superior  goods, 
defendant  places  upon  such  bottles,  so  filled 
and  sold,  a  conspicuous  label  containing  de- 
fendant's name  and  the  beverage  therein  con- 
tained, and  places  such  bottles  in  a  case  con- 
taining as  well  the  name  of  defendant  in 
prominent  letters,  all  of  which  Is  well  known 
to  the  plaintiffs  herein 

"And,  farther  answering,  defendant  says 


that  the  course  adopted  by  defendant  in  tbe 
use  of  bottles  and  the  sale  of  beverages,  as 
stated  last  aforesaid,  is  almost  universally 
adopted  by  bottlers  of  beer  and  carbonated 
beverages,  and  the  practice  of  buying  or  hav- 
ing made  bottles  with  the  names  of  manu- 
facturers blown  in  the  same  is  being  aban- 
doned. 

"Further  answering,  defendant  says  that 
each  of  the  plaintiffs  has  been  in  habit  of  ac- 
cepting from  his  customers  empty  bottles  not 
containing  their  names  in  lieu  of  bottles  de- 
livered with  contents  to  such  customers,  and 
disposing  of  such  bottles  to  an  association 
known  as  the  'Missouri  Bottlers'  Association,' 
and  have  not  offered  to  exchange  bottles  with 
defendant,  but  have  refused  to  do  so;  that 
by  the  aforesaid  conduct  of  plaintiffs  they 
have  lost  title  to  their  own  bottles,  and  have 
made  It  possible  and  necessary  for  defendant 
to  use  bottles  exchanged  In  manner  aforesaid, 
and  that,  but  for  the  said  misconduct  of 
plaintiffs,  defendant  would  have  no  occasion 
to  use  any  bottles  bearing  the  brands  of  the 
plaintiffs  respectively. 

"Further  answering,  defendant  says  that 
the  interest  of  the  several  plaintiffs  is  sep- 
arate and  distinct  from  each  other ;  that  the 
plaintiffs  have  no  interest  in  common,  and 
that  there  Is  a  misjoinder  of  the  plaintiffs 
in  tills  action. 

"And,  for  another  and  further  defense, 
defendant  says  that  the  plaintiffs  have  unit- 
ed together  in  the  name  of  the  'Missouri  Bot- 
tlers' Association,'  for  the  purpose  of  fixing 
and  maintaining  prices  for  carbonated  bev- 
erages in  the  city  of  St.  Louis  and  vicinity, 
and  preventing  competition  in  the  sale  of  suili 
beverages,  and  that  by  reason  of  such  fact 
the  plaintiffs  should  not  be  permitted  to  main- 
tain this  action." 

To  this  answer  there  was  a  general  denial 
by  way  of  reply,  and  a  trial  being  had,  the 
court,  on  the  18th  of  July,  1907,  found  the 
issues  for  plaintiffs,  and  entered  Its  decree 
enjoining  the  defendant,  its  officers,  agents, 
and  servants,  "from  taking  possession  of,  col- 
lecting, gathering  up,  or  buying  from  second- 
hand or  from  Junk  dealers,  and  from  refilling 
and  from  selling  or  delivering  to  the  trade 
or  public,  any  bottles  or  siphons"  of  the  sev- 
eral plaintiffs,  describing  the  bottles  and  si- 
phons by  their  marks  and  letterings,  and  ad- 
judging the  costs  of  the  proceedings  against 
the  defendant  The  abstract  then  proceeds 
as  follows:  "July  20,  1907,  defendant  filed 
motion  for  new  trial  as  follows:"  (The  mo- 
tion for  new  trial  is  then  set  out  in  the  ab- 
stract of  the  record  proper  here  verbatim.) 
The  abstract  then  continues:  "November  14, 
1907,  motion  for  new  trial  was  overruled. 
November  29,  1907,  defendant  deposited  $10 
docket  fee,  filed  application  for  appeal  and 
was  granted  thirty  days  to  file  bill  of  excep- 
tions and  ten  days  to  give  appeal  bond,  and 
appeal  was  allowed  to  St  Louis  Court  of  Ap- 
peals.    December   9,    1907,    defendant   was 
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cranted  five  days  additional  to  file  bond.  De- 
cember 12,  1907,  api>eal  bond  was  filed  and 
approved.  December  26,  1907,  defendant 
was  granted  thirty  days  additional  time  to 
file  bill  of  exceptions.  January  22,  1908,  de- 
fendant was  granted  thirty  days  additional 
time  to  file  bill  of  exceptions.  February  20, 
1908,  defendant  was  granted  thirty  days  ad- 
ditional time  to  file  bill  of  exceptions.  March 
20,  1908,  defendant  was  granted  thirty  days 
additional  time  to  file  bill  of  exceptions. 
March  31,  1908,  defendant  filed  bill  of  excep- 
tions, which  was  signed  and  approved."  The 
abstract  then  proceeds:  "At  the  trial  the  fol- 
lowing proceedings  were  had."  Thereupon, 
extending  over  322  pages,  is  what  purports 
to  be  the  testimony  in  the  case  in  full.  At 
the  end  of  this  Is  the  recital:  "The  above  and 
foregoing  was  all  the  testimony  offered  In 
the  case."  The  abstract  then  concludes: 
"And  afterwards,  on,  to  wit,  Jdy  18,  1007, 
the  court  made  and  entered  a  finding  and  de- 
cree for  plaintiffs,  perpetually  enjoining  de- 
fendant from  using  or  refilling  the  bottles  or 
siphons  of  the  plaintiffs,  having  their  names, 
initials,  or  trade-marks  therein  or  thereon. 
And  on  the  twentieth  day  of  July,  1907,  and 
within  four  days  after  rendering  said  decree, 
the  defendant  filed  its  motion  for  a  new 
trial,  as  follows."  The  motion  for  new  trial 
la  then  set  out  verbatim  as  it  had  previously 
appeared  in  the  abstract  of  the  record  prop- 
er, after  which  appears  this  In  the  abstract : 
"Which  said  motion  the  court  overruled  on 
the  foarteenth  day  of  November,  1907,  to 
which  ruling  and  order  of  the  court  the  de- 
fendant then  and  there  duly  excepted  at  the 
time.  And  on,  to  wit,  November  29,  1907,  de- 
fendant was  granted  30  days  from  date  to 
file  bill  of  exceptions  and  10  days  to  file  bond, 
and  defendant  deposited  $10  for  docket  fee 
and  filed  his  affidavit  for  an  appeal,  and  an 
appeal  was  allowed  to  St.  Louis  Court  of  Ap- 
peals And  on  Deceml>er  9,  1907,  defendant 
was  granted  5  days  additional  to  file  bond. 
And  on  December  12, 1907,  defendant  filed  ap- 
peal bond,  which  was  duly  approved.  And 
on  December  26,  1907,  defendant  was  grant- 
ed 30  days  additional  time  to  file  bill  of  ex- 
ceptions. And  on  January  22,  1908,  defend- 
ant was  granted  30  days  additional  time  to 
file  bill  of  exceptions.  And  on  February  20, 
1S08,  defendant  was  granted  30  days  addi- 
tional time  to  file  bill  of  exceptions.  And  on 
March  20.  1908,  defendant  was  granted  10 
days  additional  time  to  file  bill  of  exceptions. 
And  that  the  foregoing  matters  and  things, 
mliog  and  exceptions  may  be  made  a  part  of 
tbe  record,  defendant  tenders  this,  his  bill  of 
cxoqitlons,  and  prays  that  the  same  may  be 
il{ned  and  sealed  as  such,  which  is  accord- 
ingly done,  this  thirty-first  day  of  March, 
U0&  Bobt  M.  Foster,  Judge  Div.  No.  9,  Clr- 
cnlt  Court,  St.  liOuis,  Mo.    [Seal.]" 

Appended  to  this  a  lot  of  exhibits  are  cop- 
ied; then  follows  the  Index,  and  following 
the  index  are  a  lot  of  labels,  12  of  them,  ap- 
parently labels  used  by  defendant,  pasted  on- 


to the  back  or  last  pages  of  the  compilation, 

without  anything  whatever  appearing  to 
show  whose  exhibits  tb^  are,  or  that  they 
were  included  in  or  a  part  of  the  bill  of  ex- 
ceptions, save  that  they  are  marked  "Exhib- 
its" and  numbered,  or  had  anything  what- 
ever to  do  with  the  case,  or  without  anything 
to  account  for  their  presence  in  the  abstract. 
nor  do  they  appear  to  be  called  for  In  the  bill 
of  exceptions. 

Plaintiffs  insist  that  there  Is  nothing  be- 
fore this  court  except  the  record  proper,  and 
cite  cases  in  support  of  this  contention, 
thereby  Invoking  the  benefit  of  the  point 
made.  We  are  therefore  bound  to  notice  it. 
It  will  be  observed  that  while  it  appears  that 
the  decree  was  entered  on  the  18th  of  July, 
1907,  and  the  motion  for  the  new  trial  filed 
on  the  20th  of  July,  1907,  there  is  not  a  sug- 
gestion or  a  word  to  show  that  the  term  of 
the  court  at  which  the  decree  was  entered  on 
the  18th  of  July  continued  until  the  20th  of 
July.  While  the  appellate  courts  can  take 
judicial  knowledge  of  the  beginning  of  a 
term,  they  cannot  and  do  not  take  Judicial 
notice  of  Its  ending.  Harding  v.  Bedoll,  202 
Mo.  625,  loc.  clt.  632,  100  S.  W.  638.  There 
is  no  presumption,  in  the  absence  of  a  recital 
from  the  record  to  the  contrary,  that  the 
court  was  in  session  two  days  after  the  18th 
of  July,  so  that  we  are  not  allowed  to  pre- 
sume that  the  motion  for  a  new  trial  was  filed 
during  the  term  of  court  at  which  the  de- 
cree was  entered.  Harding  v.  Bedoll,  supra. 
There  is  not  a  word  in  this  abstract  to  show 
that  even  what  Is  set  out  as  the  testimony 
and  proceedings  at  the  trial  Is  the  bill  of  ex- 
ceptions. Reno  V.  Fits  Jarrell,  163  Mo.  411, 
63  S.  W.  808,  and  McCord  Rubber  Co.  v.  St 
Joe  Water  Co.,  181  Ma  678,  loc  clt.  690,  81 
S.  W.  189.  We  have  stated  it  literally  and 
exactly  as  it  appears  in  the  abstract,  and 
there  is  no  caption,  no  filing,  no  indorse- 
ment, nothing  whatever,  to  identify  the  mass 
of  what  appears  to  be  the  testimony  with 
any  bill  of  exceptions  alleged  to  have  been 
filed  in  the  case.  It  is  true  that  it  winds  up 
with  the  statement,  over  the  Judge's  signa- 
ture, that  "defendant  tenders  this,  his  bill 
of  exceptions,  and  prays  that  the  same  may 
be  signed  and  sealed  as  such,  which  is  ac- 
cordingly done,  this  thirty-first  day  of 
March,  1908.  Robt  M.  Foster,  Judge  Div. 
No.  8,  Circuit  Court,  St  Louis,  Ma  [Seal.]" 
But  it  has  been  held  over  and  over  by  our 
supreme  and  appellate  courts  that  the  bill  of 
exceptions  does  not  prove  itself.  See,  passim, 
Hill  V.  Butler  County,  195  Mo.  511,  loc.  clt 
614,  94  S.  W.  518;  Bick  v.  WUliams,  181  Ma 
626,  80  S.  W.  885.  So  that  there  is  no  identi- 
fication of  anything  as  a  bill  of  exceptions 
filed  in  the  case.  Furthermore,  this  abstract 
contains  no  recital  whatever  which  by  any 
possible  intimation  Informs  us  of  the  term 
of  court  at  which  this  case  was  tried.  We 
are  exceedingly  reluctant  to  dispose  of  cases 
on  what  look  like  naked  technicalities,  not 
leading  to  the  prejudice  of  the  parties,  but 
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we  cannot  disregard  defects  held  by  decision 
of  the  Supreme  Court  of  this  state  to  be  fa- 
tal. When  such  defects  are  called  to  our  at- 
tention and  insisted  upon,  we  have  no  op- 
tion whatever  In  this  matter.  It  Is  said  by 
our  Supreme  Court,  In  Harding  v.  Bedoll,  202 
Mo.,  at  page  629,  100  S.  W.,  at  page  639: 
"The  question  of  what  Is  a  proper  abstract 
of  the  record  Is  becoming  so  frequent  of  late 
that  an  excuse  is  furnished  for  this  opinion, 
tailing  np  In  detail  the  delinquencies  charg- 
ed to  this  abstract  The  rules  of  the  court 
were  established  for  the  speedy  and  orderly 
disposition  of  its  work.  They  are  reasonable, 
and,  if  examined  by  counsel,  can  readily  be 
followed.  The  constructions  of  the  rules 
hare  been  very  liberal,  but  should  not  be  so 
liberal  as  to  annul  the  rules  themselves.  Nor 
<&n  the  court  give  a  strained  construction  in 
one  case  and  a  more  liberal  one  in  another. 
The  application  of  the  rules,  as  made  by  the 
■courts,  is  withoat  respect  to  the  case  or  the 
person.  In  some  instances  neglect  or  over- 
sight of  counsel  may  work  a  Iinrdsblp  upon 
'Clients,  but  this  case  can  furnish  no  reason 
tor  the  construction  of  the  rules  such  as 
should  practically  annul  them.  These  rules 
apply  to  all  persons,  all  cases,  and  all  repre- 
tatives  of  clients  alike,  and  must  be  con- 
strued in  one  case  jnst  as  they  have  been  or 
will  be  in  another,  irrespective  of  the  case, 
the  parties,  or  their  counsel." 

An  example  of  the  rigidity  with  which  the 
rules  announced  by  our  appellate  courts  in 
construing  the  statutes  as  to  the  require- 
ments of  abstracts  is  furnished  in  a  recent 
■case,  that  of  Wilbrandt  v.  Laclede  Gaslight 
Co.  (opinion  filed  Jan.  12,  1909)  115  S.  W. 
497. 

All  we  can  examine,  therefore,  in  this  case 
Is  the  sufficiency  of  the  amended  petition, 
and  whether  or  not  the  decree  in  the  case  is 
supported  by  the  averments  in  that  petition. 
The  only  point  of  attack  upon  the  petition  it- 
self which  we  think  important  is  that  there 
Is  an  improper  Joinder  of  parties  plaintiff. 
Although  often  referred  to  as  multifarious- 
ness, strictly  speaking,  this  is  not  multifari- 
ousness. It  is  urged  against  the  considera- 
tion of  this  objection  that,  by  pleading  over, 
defendant  had  waived  this  defect,  as,  its  de- 
murrer having  been  overruled,  it  answered. 
We  do  not  think  this  point  Is  well  taken. 
Multifariousness  is  a  ground  of  demurrer; 
misjoinder  of  parties  plaintiff,  when  appear- 
ing on  the  face  of  the  petition  is ;  so  is  non- 
Joinder.  Section  598,  Rev.  St.  1809  (Ann.  St 
1906,  p.  624).  Moreover,  defendant  by  Its  an- 
swer distinctly  set  up  misjoinder  as  a  de- 
fense. So  that,  whatever  the  general  rule 
may  be  on  a  strict  application  of  the  rules  of 
pleading,  we  are  not  disposed,  under  the 
pleadings  in  this  case,  to  hold  too  strictly  to 
the  application  of  the  rule,  and  by  determin- 
ing that  by  pleading  over,  after  having  de- 
murred unsuccessfully,  the  defendant  is  cut 
off  from  presenting  this  view  of  the  case. 
Giving  the  defendant  the  benefit  of  having, 


by  his  demurrer,  which  is  a  part  of  the  rec- 
ord proper,  and  before  us  even  without  a 
bill  of  exceptions,  as  well  as  by  its  answer, 
made  and  saved  the  point  of  the  misjoinder 
of  parties  plaintiff,  we  will  consider  that 
Our  statute  (section  542,  Rev.  St  1899  [Ann. 
St.  1906,  p.  5811)  provides  that  all  persons 
having  an  actual  interest  In  the  subject  of 
the  action  and  in  obtaining  the  relief  demand- 
ed may  be  Joined  as  plaintiffs,  except  as 
otherwise  provided  by  law.  While  the  point 
of  misjoinder  was  not  distinctly  before  the 
court  in  the  case  of  Sylvester  Coal  Co.  v.  City 
of  St  Louis,  130  Mo.  323,  32  S.  W.  649,  51 
Am.  St  Rep.  566,  the  report  of  the  case 
shows  that  the  suit  was  by  several,  three  or 
more,  different  parties,  to  restrain  the  en- 
forcement of  an  ordinance  that  affected  all, 
but  making  each  of  them  subject  to  a  dis- 
tinct and  separate  penalty  for  its  violation. 
No  question  of  misjoinder  was  raised  or  pass- 
ed upon,  but  the  court  must  have  proceeded 
upon  the  theory  that  it  was  not  lmproi)er  in 
a  case  of  that  kind.  In  that  case  a  demurrer 
had  been  Interposed,  and  it  was  open  to  the 
court  to  have  raised  the  question  of  misjoin- 
der itself,  if  it  had  chosen  to  do  so. 

In  Perkins  v.  Baer,  95  Mo.  App.  70,  loc.  clt. 
77,  68  S.  W.  939,  objection  was  made  on  the 
ground  of  multifariousness  and  misjoinder 
of  parties  defendant  The  Kansas  City  Court 
of  Appeals,  deciding  the  case,  holds  that  it  is 
clear  from  the  authorities  that  the  Supreme 
Court  of  our  state  has  adopted  the  rule  that, 
where  a  bill  in  equity  shows  a  single  object 
and  seeks  to  enforce  one  general  right  against 
all  the  defendants,  it  is  not  subject  to  the 
charge  of  multifariousness,  and  that  this  is 
especially  so  when  all  the  defendants  have 
no  conflicting  claims  among  themselves  and 
where  one  defense  Is  common  to  all.  This  de- 
cision fits  the  case  at  bar  very  well,  with  the 
exception  that  it  was  a  case  in  which  the 
common  right  was  in  all  of  the  defendants 
and  against  a  single  plaintiff,  while  here  the 
common  right  is  in  all  the  plaintiffs  and 
against  a  single  defendant. 

The  very  old  and  accepted  case  of  New- 
meyer  y.  Railroad.  52  Mo.  81,  14  Am.  Rep. 
394.  is  a  case  in  which  the  right  of  numer- 
ous taxpayers  to  unite  to  prevent  a  common 
injury  was  sustained,  it  being  held  that  hav- 
ing a  common  right,  by  virtue  of  their  in- 
terest as  taxpayers,  to  complain  of  a  wrong 
common  to  all  of  them,  although  different  in 
degree  as  to  each,  was  such  a  Joint  interest 
as  entitled  them  to  unite  in  one  action. 

In  Bobb  V.  Bobb,  76  Mo.  419,  loc.  clt  423, 
Judge  Sherwood,  referring  to  Story's  Equity 
Pleadings  and  to  Mltford's  Equity  Pleadings, 
held  that,  where  the  fraud  charged  equally 
affects  all  the  plaintiffs,  they  may  Jointly 
sue;  that  where  one  general  right  is  claimed 
by  the  bill,  although  the  parties  may  have 
separate  and  distinct  rights,  yet  there  Is  no 
misjoinder  of  parties  plaintiff  or  defendant  In 
such  a  case. 

So  we  assume  that  the  right  of  several  par- 


Digitized  by 


Google 


Mo.) 


BREIMEYER  v.  STAR  BOTTLING  CO. 


123 


ties,  having  a  distinct  Interest  In  a  common 
Injury — that  Is,  in  an  injury  common  to  all 
— 18  recognised  by  our  courts.    The  accepted 
text-writers  recognise  this  same  right.    Thus, 
in  his  moet  clear  and  satisfactory  treatise  on 
Code  Pleadings,  particularly  under  the  Code 
of  this  state,  the  late  Judge  Bliss  states  the 
statutory  rule  to  be  that,  where  two  or  more 
persons  are  jointly  entitled  or  have  a  Joint  le- 
gal  Interest  in  the  property   aCTected,  they 
must,  in  general,  join  in  the  action.     Bliss, 
Code  Pleading  (3d  Ed.)  {  24.    Remarlcing  that 
this  statutory  rule  is  derived  from  the  equity 
practice,  he  says  (section  62)  that  while  the 
Btatntory  provisions  in  regard  to  tHe  joinder 
of  plaintifFs  are  (1)  permissive  and   (2)  im- 
perative— that  is  to  say,  the  first  being  that 
all  persons  having  an  Interest  in  the  subject 
of  the  action  and  in  obtaining  the  relief  de- 
manded may  join  as  plaintiffs  except  as  oth- 
erwise provided,  and  the  second  being  that 
parties  who  are  united  In  Interest  must  be 
joined    as   plaintiffs   or  defendants — he   ob- 
serves that  these  two  provisions  have  long 
been  familiar  to  equity  pleaders,  and  that, 
though  drawn  from  equity  practice,  It  must 
not  hence  be  Inferred  that  they  apply  only  to 
actions  for  equitable  relief,  the  chief  changes 
made  by  the  Code  consisting  in  applying  to 
pleadings  in  all  actions  rules  otherwlte  recog- 
nized in  courts  of  equity  alone.    After  quot- 
ing the  provision  of  the  statute,  that  all  per- 
sons having  an  interest  in  the  subject  of  the 
action  and  in  obtaining  the  relief  demanded 
may  be  joined  as  plaintiffs,  except,  etc..  Judge 
Bliss,  at  section  73,  says  that  there  is  a  dis- 
tinction between  the  rule  requiring  persons 
united  in  Interest  to  be  Joined  and  the  statu- 
tory rule  Just  given,  as  the  latter  does  not 
contemplate  a  joint  interest  nor  is  the  union 
made  imperative.    "In  the  cases  where  It  has 
been  sanctioned,  the  interest  is  called  a  com- 
mon one — that  is,  certain  persdns  are  inter- 
ested in  that  concerning  which  the  wrong  has 
been  done,  and  will  be  all  benefited  by  the 
relief  which  is  sought ;  they  have  a  common 
interest,  and  may  join  in  seeking  the  relief. 
Thus  the  owners  of  distinct  parcels  of  prop- 
erty may  be  interested  in  being  relieved  from 
a  nuisance:    *    •    *    and  tenants  in  com- 
mon, though  holding  In  severalty,  may  be  in- 
terested in  preventing  a  trespass.     In  either 
fase  they  may  unite  In  an  action,  notwith- 
standing the  technical  common-law  rule  con- 
fining the  union  to  those  having  a  Joint  inter- 
est   The  rule,  being  one  which  has  always 
been  recognized  in  equity  practice,  is  well  Il- 
lustrated by  equity  cases."    The  learned  au- 
thor in  support  of  his  view  cites  many  cases 
where  the  rule  has  been  applied.     He  fur- 
ther says  (section  76) :    "All  who  would  unite 
must  be  interested  in  the  subject  of  the  ac- 
tion and  in  the  relief.    It  may  not  be  possible 
to  define  with  absolute  precision  the  phrase 
'subject  of  the  action,'  which  is  used  In  dif- 
ferent parts  ot  the  Code,  but  we  may  say,  in 
general,  that  it  is  the  matter  or  thing  con- 
cerning which  the  action  is  brought;   and 


though  one  may  be  interested  In  that  matter, 
unless  he  Is  also  Interested  In  the  relief  which 
is  sought  by  another,  he  is  not  permitted  to 
unite  with  him."  He  then  gives  by  way  of 
illustration  the  case  of  two  or  three  men,  the 
owners  of  different  mills  propelled  by  water, 
interested  in  preventing  an  obstruction  that 
would  Interfere  with  the  downflow  of  the 
water.  They  may  unite  to  restrain  or  abate 
it  as  a  nuisance,  while  they  cannot  unite  in 
an  action  for  damages,  for,  as  to  the  Injury 
suffered  by  each,  there  Is  no  unity  of  Interest. 

Story,  In  his  work  on  Equity  Pleadings 
(10th  Bd.),  S$  120,  121,  and  28.5,  takes  the 
same  view.  Thus,  in  section  120,  be  affirms 
the  right  of  several  and  different  parties  to 
Join  as  parties  plaintiff,  in  cases  where  the 
parties  are  very  numerous,  and  holds  that, 
"although  they  have,  or  may  have,  separate 
and  distinct  interests,  yet  It  Is  Impracticable 
to  bring  them  all  before  the  court,  and,  on 
this  account,  they  are  dispensed  with.  In 
this  class  of  cases,  there  Is  usually  a  privity 
of  Interest  between  the  parties;  but  such  a 
privity  is  not  the  foundation  of  the  exception. 
On  the  contrary,  it  Is  sustained  in  some 
cases  where  no  such  privity  exists.  However, 
in  all  of  them  there  always  exists  a  common 
interest,  or  a  common  right,  which  the  bill 
seeks  to  establish  or  enforce,  or  a  general 
claim  or  privilege  which  it  seeks  to  estab- 
lish, or  to  narrow,  or  to  take  away."  In 
section  121  he  illustrates  It  by  a  case  brought 
by  some  of  the  tenants  of  the  lord,  of  the 
manor,  on  behalf  of  themselves  and  all  other 
tenants,  against  the  lord,  to  establish  some 
right;  such,  for  instance,  as  a  bill  with  re- 
gard to  a  sluice  to  a  mill,  or  a  right  of  com- 
mon, or  a  right  to  cut  turf.  He  is  treating 
in  these  cases,  It  la  true,  of  the  right  of  some 
of  the  parties  to  bring  the  action  when  all 
of  the  parties  had  not  united  in  It  and,  while 
this  is  not  very  pertinent  to  the  question  now 
discussed,  it  Is  applicable  to  a  proposition 
made  by  the  learned  counsel  for  the  defend- 
ant in  this  case,  who  claims  that,  by  reason 
of  the  dropping  out  of  some  of  the  plaintiffs 
after  the  institution  of  the  suit  before  it 
culminated  in  a  decree,  therefore  the  action 
had  abated  as  to  all.  As  wlU  be  noticed. 
Judge  Story  disposes  of  that  contrary  to  this 
contention.  In  section  285  he  gives,  as  anoth- 
er exception  to  the  general  doctrine  against 
multifariousness  and  misjoinder,  those  cases 
in  which  the  parties  (plaintiffs  or  defend- 
ants) "have  one  common  Interest  touching  the 
matter  of  the  bill,  although  they  claim  under 
distinct  titles,  and  have  independent  inter- 
ests," and,  citing  authorities  and  giving  Il- 
lustrations in  support  of  this,  he  announced 
practically  the  same  doctrine  as  that  laid 
down  by  Judee  Bliss. 

The  prevention  of  a  multiplicity  of  suits 
and  actions  is  a  well-known  ground  of  equity 
jurisdiction.  That  is  one  of  the  grounds 
urged  and  set  out  In  the  amended  petition  In 
this  case,  so  that  upon  that  grouud  also  we 
might  sustain  the  action.     Pomeroy,  in  his 
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work  on  Equity  Jnrlsprudence,  vol.  1  (3d  Ed.), 
after  calling  attention  to  the  fact  that  Juris- 
diction In  equity,  based  upon  the  prevention 
of  a  multiplicity  of  suits,  was  always  sus- 
tained, says  that  the  Jurisdiction  has  long 
been  extended  to  other  classes  of  cases,  cases 
which  are  not,  "technically,  'bills  of  peace,' 
but  'are  analogous  to'  or  'within  the  principle 
or  such  bills."  He  says  (section  269)  that, 
"Under  the  greatest  diversity  of  circum- 
stances, and  the  greatest  variety  of  claims 
arising  from  unauthorized  public  acts,  pri- 
vate tortious  acts.  Invasion  of  property 
rights,  violation  of  contract  obligations,  and 
notwithstanding  the  positive  denials  by  some 
American  courts,  the  weight  of  authority  Is 
simply  overwhelming  that  the  Jurisdiction 
may  and  should  be  exercised,  either  on  be- 
half of  a  numerous  body  of  separate  claim- 
ants against  a  single  party,  or  on  behalf  of  a 
single  party  against  such  a  numerous  body, 
although  there  is  no  'common  title,'  nor  'com- 
munity of  right,'  or  of  'interest  In  the  sub- 
ject-matter,' among  these  individuals,  but 
where  there  is  and  because  there  Is  merely 
a  community  of  Interest  among  them  In  the 
questions  of  law  and  fact  Involved  in  the 
general  controversy,  or  in  the  kind  and  form 
of  relief  demanded  and  obtained  by  or  against 
each  Individual  member  of  the  numerous 
body." 

Applying  these  principles  to  the  case  In 
hand,  and  referring  back  to  the  amended 
petltlop,  which  we  have  heretofore  set  out, 
substantially.  It  will  be  noticed  that  here 
is  a  case  of  a  common  Interest  In  all  of  the 
plaintiffs  against  the  defendant  for  an  al- 
leged wrong  committed  by  the  defendant 
against  all  of  the  plaintiffs.  That  Is  to  say, 
the  charge  is  substantially  that  the  defend- 
ant gathers  together  the  bottles  and  siphons 
of   these   different   several   plaintiffs   Indis- 


crlminatlngly,  and,  using  them  as  Its  own, 
refills  them  with  Its  product  and  puts  this 
product  upon  the  market  at  a  lower  price 
than  It  Is  possible  for  the  plaintiffs  to  do  by 
reason  of  the  fact  that  the  defendant,  as  Is 
alleged,  is  able  to  buy  up  these  bottles  or 
get  i>ossesslon  of  them  at  a  very  low  figure. 
Unfair  competition  with  all  the  plaintiffs  Is 
charged,  a  competition  leveled  at  all  of  them 
in  an  unfair  manner,  by  using  the  several 
plaintiffs'  containers  in  selling  to  the  public 
goods  not  the  manufacture  of  plaintiffs,  and 
of  inferior  quality.  Assuming  that  the  de- 
murrer is  to  be  considered  as  offered,  or  dis- 
regarding that  and  treating  the  attack  upon 
the  amended  petition  here  made  on  the  same 
grounds  as  those  in  the  demurrer,  all  the 
allegations  of  the  pleader  set  out  In  his 
amended  petition  must  be  taken  as  true.  In 
as  far  as  they  are  well  pleaded.  This  amend- 
ed petition,  therefore,  sets  out  a  common 
Interest  of  each  of  the  plaintiffs  In  the  pre- 
vention of  the  same  wrong  by  the  defendant 
against  each  and  all  the  plaintiffs.  In  ef- 
fect, it  sets  out  a  case  of  an  Injury  by  the 
defendant  against  each  and  all  of  the  plain- 
tiffs indiscriminately,  and  the  relief  sought 
Is  common  to  all  of  these  plaintiffs.  That 
relief  is  to  prevent  this  defendant  from  car- 
rying on  this  business,  on  its  part,  in  this 
manner  and  by  these  instruments  of  trade. 
On  principle,  as  announced  by  the  authorities 
which  we  have  cited  above,  there  is  no  mis- 
Joinder,  and  the  case  presented  a  wrong,  the 
redress  of  which  is  peculiarly  within  the 
power  of  a  court  of  equity.  The  decree  in 
the  case  is  no  broader  than  the  allegations  of 
the  amended  petition.  As  we  have  said  In 
the  state  of  the  case  as  presented  in  the 
abstract,  we  must  refuse  to  go  into  an  exam- 
ination of  tbe  evidence. 
Decree  affirmed.    All  concur. 
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In  le  T.  S.  HEATH  &  SON. 

HEATH  ▼.  TUCKER. 

(E^ansas  City  Court  of  Appeals.     Missouri. 

Mardi  1,  1009.     Rehearing  Denied 

Maich  29,  1909.) 

1,  Vewus   (I   86*)— Change   of   Ventj*— As- 

SIG^TICENTS     FOB     BENIFIT     OT     CbEDITOBS — 

"Civil  Surr." 

Under  Rev.  St  1899,  |  818  (Ann.  St.  1906, 
p.  789),  providing  that  a  change  of  venue  may 
be  awarded  in  an^  civil  suit  to  any  court  of 
record,  the  term  "civil  suit"  refers  to  legal  pro- 
ceedings by  -which  the  rights  and  remedies  of 
private  individuals  are  enforced  or  protected, 
and  authorizes  a  change  of  venue  in  proceed- 
ings nnder  an  assignment  for  benefit  of  credit- 
ors. 

[Ed.  Note.— For  other  cases,  see  Venae,  Dec. 
Dig.  I  36.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1183-1193;    vol.  8,  p.  7603.] 

i.  A88IONVERT8    FOB    BENEFIT    OF    CBEDITOBS 

(J   395»)—AccouNnNO— Scope   op   Inquibt 

on  Heabino. 

On  the  hearing  of  exceptions  to  the  final 
report  of  an  assignee  for  the  benefit  of  credit- 
ors, the  validity  of  a  transfer  by  the  assignor  to 
the  assignee  of  the  former's  equity  in  the  prop- 
city  cannot  be  attacked,  as  only  such  matters 
as  pertain  to  the  administration  of  the  estate 
in  the  hands  of  an  assignee  can  be  investigated. 

[Wi.  Note. — ^For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  i  3^.*] 

3.   ASSIGNlfENTS    FOB    BENEFIT    OF    CBEOITOBS 

(I  385»)— Accounting  —  Cbedits  —  Amount 

Paid  on  Claims. 

Where  an  assignee  for  the  benefit  of  credit- 
ors purchased  claims  against  the  assignor  at  a 
discount,  he  should  only  be  allowed  credit  for 
the  amount  that  he  actually  paid  for  the  claims. 

[E^.  Note. — F«r  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  i  385.*] 

i.  AasIONMENTS    fob    BENEFIT    OF    CbEDITOBS 

(f  393*)— Accounting — Compensation. 
Where  an  assignee  for  the  benefit  of  credit- 
on  lias  purchased  the  assignor's  equity  in  the 
estate,  he  should  not  be  allowed  compensation 
for  administering  the  estate. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  {  393.  *J 

Appeal  from  Circuit  Court,  St.  Olalr  Coun- 
ty; C.  A.  Denton,  Judge. 

Exceptions  by  T.  S.  Heath  to  the  final  re- 
port of  B.  F.  Tucker,  assignee,  in  the  matter 
of  the  assignment  of  T.  S.  Heath  &  Son,  were 
Bostained,  and  B.  F.  Tucker  appeals.  Revers- 
ed and  remanded. 

J.  W.  Montgomery  and  Rechow  &  Pufahl, 
for  appellant  W.  S.  Jackson,  W.  A.  Dollar- 
hide,  and  Henry  P.  Lay,  for  respondent. 


BROADDUS,  P.  J.  This  appeal  grows  out 
Of  a  Judgment  of  the  court  sustaining  certain 
exceptions  to  the  final  report  of  the  appellant 
at  assignee  In  an  assignment  proceeding  un- 
der the  statute.  T.  S.  Heath,  a  merchant  do- 
ing business  at  Weaubleau,  Hickory  county, 
In  February,  1907,  conveyed  his  property  to 
B.  F.  Tucker  as  assignee  for  the  benefit  of 


creditors.  The  assignee  in  due  time  filed  bto 
final  report  as  such  assignee,  to  which  Heath 
filed  exceptions.  Heath  applied  for  a  change 
of  venue,  which  was  sustained,  and  the  ven- 
ue of  the  catise  was  changed  to  St.  Clair 
county. 

The  facts  which  gave  rise  to  the  contro- 
versy, stated  In  a  general  way,  are  as  fol- 
lows: The  assignor,  Heath,  became  worried 
about  his  business  affairs,  and,  while  suffer- 
ing under  much  distress  of  mind,  conceived 
the  intention  of  making  some  disposition  of 
his  property,  which  he  finally  consummated 
by  conveying  it  to  the  appellant.  Tucker,  for 
the  benefit  of  his  creditors.  The  property, 
consisting  largely  of  merchandise,  at  the  in- 
voice price  amounted  to  $14,000,  and  was  ap- 
praised at  the  value  of  |9,629.96,  a  value 
largely  In  excess  of  the  assignor's  indebted- 
ness. After  making  the  assignment  of  his 
property,  and  while  still  laboring  under  a 
state  of  great  mental  perturbation,  the  as- 
signor formed  the  resolution  of  selling  his  eq- 
uity In  the  property  so  conveyed  and  propos- 
ed to  sell  it  to  Tucker,  the  assignee.  Finally, 
they  entered  into  an  agreement,  by  the  terms 
of  which  Tucker  agreed  to  pay  him  $2,200 
therefor,  which  agreement  was  carried  out 
by  Tucker  paying  $300  in  cash  and  executing 
his  note  for  $1,700  for  the  balance,  and  Heath 
conveying  his  equity  to  Tucker.  Tucker  con- 
tinued the  administration  of  the  estate,  in  the 
course  of  which.  In  connection  with  another 
person,  he  bought  up  some  of  the  claims  for 
which  It  was  liable  at  a  discount  The  en- 
tire Indebtedness  amounted  to  $5,249.80. 
Heath,  the  assignor,  filed  various  exceptions 
to  the  final  report  of  the  assignee,  which,  up< 
on  hearing,  the  court  found  and  adjudged 
substantially  as  follows:  That  the  transfer 
of  the  assignor's  equity  in  the  estate  to  the 
assignee  was  procured  by  the  latter  while  the 
mind  of  the  former  was  in  a  greatly  disturb- 
ed state  when  he  was  In  no  condition  to  bar- 
gain with  the  assignee  on  fair  and  equal 
terms,  was  obtained  unfairly,  and  should  be 
set  aside;  "that  In  the  management  of  the 
estate  the  assignee  wholly  disregarded  his 
duties  and  the  interests  of  the  assignor,  and 
had  an  eye  wholly  to  his  own  interests;  that 
he  failed  to  comply  with  the  law  in  many  re- 
spects in  the  conduct  of  said  estate,  and  that 
his  expenses  were  for  the  benefit  of  the  as- 
signee, and  not  the  estate,  and  that  no  allow- 
ance should  be  made  for  such  expenses  or  for 
the  services  of  the  assignor;  that  the  reason- 
able value  of  the  estate  was  $9,629.96";  that 
no  claims  have  t>een  allowed  as  required  by 
law,  but  the  assignee  has  actually  paid  up 
debts  in  the  aggregate  amounting  to  the  sum 
of  $5,162.40,  upon  which  the  assignee  and  his 
partner  received  discount  amounting  to  $782.- 
75;  that  although  the  claims  so  paid  were 
not  legally  allowed,  they  were  valid  obliga- 
tions against  the  estate,  for  which  the  as- 
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signee  should  receive  credit  less  the  said  dis- 
counts In  the  sum  of  $4,379.08;  that  the  as- 
signee should  receive  credit  for  the  |500  paid 
to  the  assignor  and  the  $1,700  now  outstand- 
ing; that  the  assignee  Is  entitled  to  no  fur- 
ther credits,  and  should  account  to  the  as- 
signor for  the  sum  of  $3,050.28.  It  was  ad- 
judged that  the  transfer  of  the  assignor's  eq- 
uity to  the  assignee  be  held  for  naught,  and 
the  assignor  recover  as  against  the  assignee 
the  sum  of  $3,050.28.  and  that  execution  is- 
sue therefor.    The  assignee  appealed. 

The  appellant  attacks  the  Judgment  upon 
the  ground,  first,  that  the  court  bad  no  Juris- 
diction, as  the  change  of  venue  to  St.  Clair 
county  was  not  authorized  by  law.  We  have 
examined  the  authorities  cited  to  support 
this  view  of  the  case,  but  are  not  persuaded 
of  its  correctness.  Section  818,  Rev.  St.  1809 
(Ann.  St  1906,  p.  789),  provides  in  what  caa- 
es  a  change  of  venue  may  be  awarded,  viz.: 
"A  change  of  venue  may  be  awarded  In  any 
civil  suit  to  any  court  of  record  for  any  of 
the  following  causes,"  etc.  In  State  ex  rel. 
Kochtitzky  v.  Riley,  203  Mo.  175,  101  S.  W. 
567,  12  L.  R.  A.  (N.  S.)  900,  It  is  held :  "The 
phrases  'civil  case*  and  'civil  suit'  refer  to  the 
legal  proceedings  by  which  the  rights  and 
remedies  of  private  individuals  are  enforced 
or  protected,"  etc.  As  there  can  be  no  doubt 
but  that  the  case  in  hand  comes  within  the 
foregoing  definition,  the  objection  of  appel- 
lant in  that  respect  is  not  valid. 

However,  the  Judgment  must  be  reversed 
npon  another  ground — ^want  of  Jurisdiction  in 
the  court  to  set  aside  said  transfer.  The  pro- 
ceedings In  this  case  are  purely  statutory, 


and  not  equitable.  On  exceptions  to  the  final 
report  of  the  assignee,  only  such  matters  as 
pertained  to  bis  administration  of  the  estate 
in  his  hands  were  matters  for  investigation. 
The  validity  of  the  transfer  could  only  be  at- 
tacked for  fraud  in  its  procurement  in  a  pro- 
ceeding Instituted  for  that  purpose.  There  Is 
no  pretext  that  the  assignor  was  of  unsound 
mind  and  incapable  of  contracting,  but,  ow- 
ing to  his  mental  perturbation,  the  assignee 
took  advantage  of  his  condition  and  fraudu- 
lently obtained  the  transfer.  The  Supreme 
Court  has  drawn  a  distinction  t>etween  this 
class  of  cases  and  those  where  the  fraud  may 
be  shown  as  a  matter  of  law.  Hancock  v. 
Blackwell,  139  Mo.,  loc.  Cit.  453,  41  S.  W.  205. 
We  are  of  the  opinion  that  the  Judment  of 
the  court  was  right  in  so  far  as  it  allowed 
the  assignee  on  the  claims  only  the  amount 
he  paid  for  them  on  discount.  The  assignee, 
as  he  continued  the  administration  of  the  es- 
tate after  the  assignment  to  him,  should  be 
required  to  follow  the  directions  of  the  stat- 
ute. And,  when  his  final  settlement  is  in  con- 
formity therewith.  It  should  be  approved. 
And  he  should  not  be  allowed  any  comi>en8a- 
tlon  for  administering  his  own  estate,  for  it 
Is  to  be  so  treated  as  long  as  the  said  trans- 
fer of  plalntift's  equity  therein  stands  un- 
impeached  and  is  not  set  aside.  No  rights  of 
the  assignor  would  thereby  be  prejudiced  in 
the  event  be  seeks  and  obtains  relief  In  a 
court  of  equity. 

The  cause  is  reversed  and  remanded,  wltb 
directions  to  the  assignee  to  make  final  set- 
tlement in  accordance  with  the  vlewB  bereln 
expressed.    All  concur. 
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JONES  V.  STATE. 

(Coort  of  Criminal  Appeals  of  Tezaa.  Dec  9, 
1908.     Rehearing  Denied  March  17,  1909.) 

L  BuKOLABT  (J  21*) — Sufficiency  of  Indict- 
ment—Possession OF  Building  as  Pbivate 
Residence. 

An  indictment  for  burglarizing  a  private 
residence,  which  alleged  that  accused  in  the 
nighttime  a  certain  house,  then  and  there  ac- 
tiially  used,  occupied,  and  controlled  by  B.  as 
the  private  residence  of  his  family,  feloniously, 
etc.,  saflSciently  alleged  that  the  house,  at  the 
time  it  was  burglarized,  was  actually  used  and 
occupied  by  B.  as  the  private  residence  of  his 
family. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  i  62;   Dec.  Dig.  g  21.*] 

2.  CannifAi.  Law  (J  881*)— Verdict- 

Under  Code  Cr.  Proc.  1895,  art.  743,  it  is 
not  necessary  to  name  the  offense  in  the  ver- 
dict; and  where,  on  an  indictment  charging 
ordinary  burglary  and  burglary  of  a  private 
residence  in  separate  counts,  the  only  issue  sub- 
mitted was  the  burglary  of  a  private  residence, 
a  verdict,  "We  find  the  defendant  guilty  as 
charged,"  was  responsive  to  the  court  s  charge 
•ad  the  indictment. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {{  2089-2093 ;  Dec  Dig.  i  881.*J 

3.  JtTBT  (8  66*)— Drawing  Jubt— Duxr  or 
Glebe  of  Distbict  Coubt. 

Under  Acta  30th  Leg.  1907,  p.  269,  c.  139, 
providing  for  the  selection  of  Junes  in  counties 
having  a  population  of  more  than  20,000,  the 
clerk  of  the  district  court,  and  not  the  clerk  of 
the  criminal  court,  is  the  proper  person  to  as- 
list  in  drawing  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {  284 ;    Dec  Dig.  |  66.*] 

Appeal  from  District  Court,  Galveston 
County;  J.  K.  P.  Gillasple,  Jndge. 

Zack  Jones  was  convicted  of  burglary,  and 
appeals.    Affirmed. 

See,  also,  96  S.  W.  44. 

B.  H.  &  Alice  S.  Tlernan,  for  appellant 
P.  J.  McOord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  of 
borglary,  from  which  he  has  appealed  to  this 
court,  and  asks  this  court  to  revise  certain 
errors  that  he  claims  were  committed  in  the 
trial  in  the  court  below. 

The  indictment  has  two  counts — one  charg- 
ing an  ordinary  burglary,  while  the  second 
count  cbarsea  a  burglary  of  a  private  resi- 
dence. The  case  was  submitted  to  the  Jury 
oo  the  second  count;  that  is,  the  burglary  of 
a  private  residence.  Defendant  in  the  court 
below  made  a  motion  to  quash  the  second 
coimt  in  the  indictment,  and  claims  that  the 
same  is  defective  on  the  ground  that  It  fails 
to  allege  the  actual  use  and  occupancy  of  the 
bonse  by  R.  Bemadoni,  but  that  it  was  used 
and  occupied  by  bis  family,  and  that  It  fails 
to  set  out  the  names  of  liis  family.  The  in- 
dictment in  this  case  alleges  "that  the  de- 
fendant, in  the  county  of  Galveston,  In  the 
state  of  Texas,  with  force  and  arms  then 
and  there  in  the  nighttime  a  certain  house 
there  situate,  then  and  there  actually  used. 


occupied,  and  controlled  by  B.  Bemadoni  as 
the  private  residence  of  his  family,  feloni- 
ously, fraudulently,  and  burglariously,"  etc. 
Now  the  point  Is  made  that  the  house  was 
not  used  by  Bemadoni,  nor  occupied  by  him, 
but  by  his  family,  and  therefore  the  Indict- 
ment is  fatally  defective.  In  the  former  ap- 
peal of  this  case,  which  will  be  found  in  50 
Tex.  Cr.  B.  100,  96  S.  W.  44,  the  question  of 
the  sufficiency  of  the  indictment  came  before 
this  court  for  revision,  and  the  court  held 
that  the  allegations  as  to  being  a  private  resi- 
dence were  not  sufficient;  the  charging  part 
of  the  Indictment  being  as  follows:  "With 
force  and  arms  then  and  there  in  the  night- 
time a  certain  bouse  there  situate,  then  and 
there  occupied  and  controlled  by  R.  R.  Bema- 
doni, the  same  then  and  there  being  a  private 
residence."  The  court  held  that  the  indict- 
ment was  Insufficient,  that  the  words  "a  pri- 
vate residence"  were  not  sufficient,  and  that 
the  Indictment,  in  order  to  be  complete, 
should  have  alleged  that  said  building  was 
occupied  and  actually  used  at  the  time  of  the 
offense  by  prosecutor  as  a  place  of  residence. 
Now,  we  think  that  the  indictment  In  this 
case  meets  the  suggestion  of  this  court  as 
pointed  out  in  the  Jones  Case,  supra.  The 
Indictment  alleges  that  the  house  at  the  time 
It  was  burglarized  was  actually  used  and  oc- 
cupied by  the  prosecutor  as  the  private  resi- 
dence of  his  family.  We  think  the  bill  of  in- 
dictment is  sufficient. 

The  next  objection  is  that  the  verdict  of 
the  jury  is  a  finding  of  a  daytime  burglary, 
and  is  contrary  to  the  charge  of  the  court 
and  the  evidence  In  the  case,  and  that  the 
verdict  should  have  read,  "We,  the  Jury, 
find  the  defendant  guilty  of  the  burglary  of  a 
private  residence,  and  assess  his  punish- 
ment," etc.,  as  the  burglary  of  a  private  resi- 
dence Is  a  distinct  offense.  While  it  is  true 
that  the  burglary  of  a  private  residence  is 
a  separate  offense  from  an  ordinary  burglary, 
yet  nevertheless  it  is  a  burglary,  and  this  was 
the  only  issue  that  was  submitted  to  the  Jury, 
and  their  verdict  was  responsive  to  the 
charge  of  the  court,  and  was  a  bar  to  any 
other  prosecution.  It  will  be  noted,  further, 
that  the  verdict  of  the  Jury  in  this  case  is 
that  we  find  the  defendant  guilty  as  charged 
and  assess  his  punishment.  This  was  re- 
sponsive to  the  charge  of  the  court  and  the 
bUl  of  indictment.  Article  743,  Code  Cr. 
Proc.  1895,  says :  "A  verdict  is  a  declaration 
by  a  jury  of  their  decision  of  the  issue  sub- 
mitted to  them  in  the  case,  and  must  be  in 
writing  and  mnst  be  concurred  in  by  each 
member  of  the  jury."  In  Henderson  v.  State, 
6  Tex.  App.  134,  this  court  held  it  is  not  nec- 
essary to  name  the  offense  in  the  verdict. 
Guilty  as  charged  in  the  indictment  Is  suffi- 
cient. We  therefore  hold  that  the  verdict 
as  returned  by  the  jury  In  this  case  was  In 
proper  form  and  Is  not  subject  to  the  criti- 
cism made  by  api>ellant. 
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The  remaining  question  In  the  case  is  that  i 
the  clerk  of  the  district  court,  and  not  the 
clerk  of  the  criminal  court  assisted  in  draw- 
ing the  Jury,  under  the  provisions  of  Acts 
80th  Leg.  1907,  p.  269,  c.  139,  providing  for 
the  selection  of  juries  In  counties  having  a 
I)opulatlon  of  more  than  20,000.  This  ques- 
tion has  been  before  this  court,  and  we  have 
held  adversely  to  appellant's  contention,  and 
that  under  the  provisions  of  said  act  the  dis- 
trict clerk,  and  not  the  clerk  of  the  criminal 
court,  is  the  pr(^>er  person  to  draw  the  Jury. 
Lee  V.  State,  113  S.  W.  SOL 

The  proof  establishes  the  guilt  beyond 
question ;  and,  finding  no  error  in  the  record, 
the  Judgment  is  affirmed. 


CRAIGHEAD  v.  STATE. 
<Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 

1.  Malicious  Mischief  (J  4*)— Informatioh 

— Sufficiency. 

An  Information  charging  that  accused  un- 
lawfully and  willfully  injured  and  destroyed 
"certain  personal  property,  to  wit,  did  cut,  in- 
jure, and  pull  up  posts  that  were  to  be  used  as 
a  phone  line,"  the  name  belonging  to  specified 
persons,  "without  the  consent  of  any  of  the 
parties  interested  in  said  property,  the  prop- 
erty injured,  cut,  and  destroyed  by"  accused  be- 
ing under  the  value  of  $50,  is  sufficient. 

[E^.  Note.— For  other  cases,  see  Malicious 
Mischief,  Cent.  Dig.  i  7 ;   Dec  Dig.  §  4.*] 

IS.  Malicious   Mischief   (§    8*)— Evidence— 

Aduissibilitt. 

Where  one  accused  of  willfully  destroying 
telephone  poles  claimed  that  he  believed  them 
to  be  on  his  land,  instead  of  in  an  abutting 
road,  and  contended  that  the  fence  on  the  soutE 
side  of  the  road  was  on  bis  land,  the  state  could 
show  that  be  previously  told  witness  that  the 
fence  on  the  north  side  of  the  road  encroached 
four  feet  upon  his  land,  and  that,  pursuant  to 
accused's  instructions,  witness  placed  the  poles 
six  feet  from  the  fence. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Mischief,  Cent.  Dig.  i  14;    Dec.  Dig.  }  8.*] 

3.  Malicious  Mischief  (i  8*)  —  Evidence  — 

In  a  trial  for  willfully  destroying  telephone 
posts,  witness  could  testify  that  the  posts  be- 
longed to  him  and  the  other  prosecuting  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Mischief,  Cent  Dig.  i  14;   Dec.  Dig.  {  8.»] 

4.  Highways  (J  47*)- "Fibst-Class  Roads." 

A  "first-class  road"  is  not  less  than  40  nor 
more  than  60  feet  wide. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  |  147 ;  Dec.  Dig.  §  47.»] 

8.  Malicious   Mischief   (S   9*)- Evidence- 
Sufficiency. 

EMdence  held  to  sustain  a  conviction  for 

willfully  injuring  telephone  posts  in  a  public 

road. 
[Bid.   Note. — For  other   cases,   see    Malicious 

Mischief,  Cent  Dig.  I  15 ;    Dec.  Dig.  {  9.*] 

Appeal  from  Stephens  County  Court;  A. 
J.  Power,  Judg& 

W.  A.  Craighead  was  convicted  of  will- 
fully injuring  another's  personalty,  and  he 
appeals.    Affirmed. 


W.  P.  Sebastian,  for  appellant  Stubble- 
fleld  ft  Patterson  and  F.  J.  McCord,  Asst 
Atty.  GeiL,  for  the  State. 

BROOKS,  J.  Appellant  was  prosecnted 
for  willfully  injuring  the  personal  property 
of  another,  and  bis  punishment  assessed  at 
a  fine  of  $100. 

The  charging  part  of  the  Information  is  as 
follows:  "Did  unlawfully  and  willfully  in- 
jure and  destroy  certain  personal  property, 
to  wit,  did  cut.  Injure,  and  pull  up  posts  that 
were  to  be  used  as  a  phone  line,  the  same 
being  the  personal  property  of  and  belong- 
ing to  M.  Downs,  T.  J.  Emanuel,  John  Tay- 
lor, J.  N.  Yocum,  and  without  the  consent  of 
any  of  the  parties  Interested  In  said  prop- 
erty. The  property  Injured,  cut,  and  de- 
stroyed by  the  said  W.  A.  Craighead  Is  under 
the  value  of  $50.00."  This  Information  Is 
sufficient.  See  Adnms  v.  State,  47  Tex.  Or. 
R.  33,  81  S.  W.  963 ;  Price  v.  State,  49  Tex. 
Cr.  R.  343,  92  S.  W.  811 ;  and  Todd  v.  State, 
39  Tex.  Cr.  R.  232,  45  S.  W.  596. 

The  facts  In  this  case  are  In  substance, 
as  follows:  M.  Downs,  T.  J.  Emanuel,  John 
Taylor,  and  J.  N.  Yocum  were  desirous  of 
constructing  a  local  telephone  line,  on  the 
lower  Breckenrldge  and  Albany  public  road, 
and  went  before  the  commissioners'  court  of 
Stephens  county  and  secured  the  right  or 
permit  to  construct  said  telephone  line  along 
the  said  road.  The  defendant  objected  to 
the  construction  of  the  said  telephone  line, 
and  went  before  said  commissioners'  court 
and  protested  against  the  construction  of  the 
said  telephone  line  along  the  said  public 
road.  Downs,  Taylor,  Emanuel,  and  Yocum 
began  the  construction  of  the  said  line  along 
the  said  public  road,  and  on  the  south  side 
of  the  said  road,  and  when  they  got  near  the 
land  of  the  defendant  the  defendant  objected 
to  the  construction  of  the  said-  telephone 
line,  and  in  order  to  prevent  the  construc- 
tion of  the  said  proposed  telephone  line  the 
defendant  cut  some  of  the  posts  and  pulled 
up  others,  and  injured  the  proposed  line. 
This  the  defendant  admitted  at  the  time, 
or  soon  after  he  did  It,  and  also  admitted  the 
same  upon  the  trial  of  the  case;  but  the 
defense  which  he  offered  was  that  the  said 
posts  were  placed  upon  his  own  land,  and 
contended  that  he  had  a  right  to  remove  the 
said  posts,  because  they  were  upon  his  own 
land.  The  defendant  testified  that  he  thought 
that  the  posts  which  were  to  be  used  for  the 
telephone  poles  were  placed  upon  his  land, 
and  not  in  the  public  road,  and  his  defense 
was  that  he  had  not  willingly  Injured  said 
poles.  In  response  to  this  Issue  the  state 
showed  that  the  lower  Breckenrldge  and  Al- 
bany public  road  was  established  by  the 
proper  orders  of  the  commissioners'  court  of 
Stephens  county,  and  that  such  orders  had 
been  properly  recorded  In  the  minutes  of  the 
said  commissioners'  court.     The  state  also 


*Far  other  cues  sea  nunt  toplo  and  uctloD  NUUBER  In  D«c  ft  Am.  Diss.  1907  to  data,  A  Reporttr  Indaxta 


Digitized  by 


Google 


Tex.) 


BENO  ▼.  STATE. 


129 


ibowed  that  the  said  public  road  bad  been 
used,  occupied,  claimed,  and  held  in  peace- 
able, adverse,  and  open  possession  by  tbe 
connty  for  more  than  10  years,  and  that 
overseers  had  been  appointed  and  hands  ap- 
portioned to  the  same  for  more  than  10 
years;  that  is,  the  state  showed  that  the 
said  road  was  a  public  road  by  the  records 
of  the  commissioners'  court  and  by  limita- 
tion. 

Appellant  objected  to  the  court  permitting 
the  witness  McFall  to  testify  as  follows:  "I 
lire  in  Stephens  county,  and  am  engaged  in 
the  telephone  business.  Some  five  or  six 
years  ago  I  was  engaged  in  the  construction 
of  a  telephone  line  along  the  lower  Albany 
and  Breckenridge  road,  and  in  a  conyersa- 
tion  with  Mr.  Craighead  he  at  that  time  in- 
formed me  that  the  fence  on  the  north  side 
of  the  road,  where  the  road  runs  through  his 
land,  was  four  feet  north  of  the  north  line 
of  said  road,  and  that  he  (W.  A.  Craighead) 
was  the  owner  of  four  feet  of  land  in  the 
lane,  and  be  forbade  me  to  place  my  tele- 
phone poles  within  six  feet  of  the  north  side 
of  the  said  public  road,  and  in  keeping  with 
his  Instructions  I  placed  my  telephone  poles 
six  feet  from  the  fence  on  the  north  side 
of  said  public  road."  Appellant  objected  to 
this  testimony,  on  the  ground  that  it  was 
Irrelevant,  immaterial,  and  foreign  to  any  is- 
sue in  the  case.  This  testimony  was  ad- 
missible. Appellant  contended  in  the  trial 
of  this  case  that  the  fence  on  the  south  side 
of  ^e  road  was  on  his  land;  and  here  we 
have  him  asserting  that  the  fence  on  the 
north  side  was  on  his  land.  This  testimony 
would  tend  to  prove  the  lack  of  sincerity 
In  appellant's  contention,  and  goes  to  show 
that  appellant  willfully  destroyed  the  posts 
that  were  not  on  his  land,  and  that  he  knew 
the  posts  were  not  on  his  land. 

Bill  of  exceptions  No.  3  shows  that  the 
court  permitted  the  prosecuting  witness  to 
testify  that  the  telephone  posts  destroyed 
were  his  property  and  the  property  of  the 
other  prosecuting  witnesses  alleged  in  the 
information.    This  certainly  was  admissible. 

Bill  No.  4  complains  of  the  same  matter. 

Bill  No.  5  shows  that  the  state  was  per- 
mitted to  prove  by  J.  N.  Tocum,  one  of  the 
prosecuting  witnesses,  that  the  string  of 
fence  defendant  was  building  was  about  200 
yards  long,  and  was  being  built  in  a  westerly 
direction,  and  almost  straight;  that  the 
string  of  fence  commenced  at  defendaut's 
cow  lot  gate,  and  extended  about  3  or  4  feet 
north  to  a  mesqulte  tree,  and  thence  almost 
straight  in  a  westerly  direction,  alongside 
the  old  fence,  to  the  fish  lot  gate.  The  new 
line  of  fence,  which  was  about  200  yards 
long,  was  from  about  50  feet  to  39%  feet 
to  the  fence  on  the  north  side  of  the  road. 
This  testimony  was  admissible;  the  proof 
showing  that  this  was  a  first-class  road,  and 
the  distance  between  the  fences  showing  that 


appellant  was  not  leaving  a  first-class  road, 
since  a  flrst-class  road  is  not  less  than  40 
nor  more  than  60  feet. 

The  charge  of  the  court  in  all  respects 
presents  the  law  applicable  to  the  facts  of 
this  case,  and  appellant's  requested  charges, 
so  far  as  applicable,  were  covered  In  the 
main  charge  of  the  court. 

We  have  carefully  examined  the  evidence 
In  this  case  In  the  light  of  appellant's  argu- 
ment and  brief,  and  must  say  that  we  think 
the  same  amply  supports  the  verdict  We 
find  the  same  discloses  the  fact  that  one 
moment  appellant  is  insisting  that  the  fence 
Is  on  his  land  on  the  north  side  of  the  road, 
and  the  next  moment  insisting  that  the  fence 
is  on  his  land  on  the  south  side  of -the  road. 
His  effort  to  get  a  permit  from  the  commis- 
sioners' court  to  survey  the  road  seems  to  be 
more  of  a  pretext,  In  order  to  obstruct  rath- 
er than  survey  it.  There  had  been  no  effort 
manifested,  as  shown  by  this  record,  on  his 
part  to  comply  with  the  law;  but,  on  the 
contrary,  it  shows  that  he  willfully  destroy- 
ed prosecuting  witness'  posts,  which  were 
placed  there  to  build  a  telephone  line  uiwn, 
without  any  thought  or  attempt  to  protect 
his  own  property;,  and,  so  believing,  the 
judgment  should  be  affirmed,  and  it  is  so 
ordered. 


RENO  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Feb.  10, 
1909.     Reheariag  Denied  March  17,  1909.) 

1.  INTOXICATINO  LiQUOBS  (|  2.S6*)  —  UNLAW- 
FUL Sale— Sufficiency  of  Evidence. 

Evidence  held  to  sustain  a  conviction  for 
unlawfully  selling  Intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §S  300-322;  Dec.  Dig.  I 
236.*] 

2.  Cbiuiral  Law  (S  974*)— Motion  in  Ab- 

BEST— FAILUBE  to  FILE  IN  DUE  SEASON. 

So  much  of  an  amended  motion  for  a  new 
trial  as  purported  to  be  an  arrest  of  judgment 
must  be  held  to  have  been  properly  struck  out 
because  it  was  not  filed  within  two  days  after 
conviction,  as  the  statute  requires,  where  no 
reason  for  delay  in  filing  it  was  alleged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2471 ;   Dec.  Dig.  |  974.*] 

3.  Criminal  Law  (§  968*)- Abrest  of  Judo- 
MENT— Objections  to  Local  Option  Elec- 
tions— Collateral  Attack. 

As  the  statute  expressly  requires  that  all 
objections  to  local  option  elections  must  be 
brought  under  review  by  direct  proceedings  to 
annul  and  set  them  aside,  such  objections  cannot 
be  made  the  basis  of  a  motion  in  arrest  of  judg- 
ment in  a  prosecution  for  an  unlawful  liquor 
sale. 

[Dd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2423 ;   Dec.  Dig.  S  9<j.8.*] 

Appeal  from  McCulloch  County  Court;  C. 
A.  Wright,  Judge. 

Jim  Reno  was  convicted  of  unlawfully  sell- 
ing intoxicating  liquors,  and  he  appeals.  Af- 
firmed. 
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A.  G.  Walker,  for  appellant     F.  J. 
C!ord,  Aset  Atty.  Goi.,  for  the  State. 


Mc- 


RAMSET,  J.  Appellant  was  charged  by 
complaint  and  Information  In  the  county 
court  of  McCulloch  county  with  the  unlaw- 
ful sale  of  intoxicating  liquors  In  said  coun- 
ty. He  was  convicted,  and  his  punishment 
assessed  at  a  fine  of  |25  and  60  days'  im- 
prisonment in  the  county  jail. 

After  making  proof  that  prohibition  was 
legally  adopted  in  McCulloch  county,  Tex., 
the  state  introduced  one  E.  O.  Nelin,  who 
testified  that  about  the  1st  of  February, 
1908,  he  bought  a  pint  of  whisky  from  Jim 
Reno;  that  at  the  time  they  were  in  the 
back  alley,  back  of  Tom  Baker's  meat  market. 
Touching  the  transaction  he  says:  "He  had 
the  bottle  of  whisky  in  his  pocket,  and  Just 
took  it  out  of  his  pocket  back  there  In  the 
alley  and  delivered  it  to  me.  The  price  of  it 
was  75  cents.  I  do  not  know  whether  I  paid 
for  it  or  not  I  knew  what  the  price  had 
always  been,  and  I  understood  I  was  to  pay 
for  it  Reno  said  afterwards  that  I  had  not 
paid  for  it  and  I  thought  I  had;  but  wheth- 
er I  paid  for  it  or  not  I  understood  that  I 
was  to  pay  for  It  I  did  not  understand  that 
It  was  a  gift  to  me,  and  I  did  not  accept  it 
as  a  gift.  I  do  not  remember  whether  I  paid 
for  the  whisky  or  not  If  I  did  not  pay  for 
it  when  I  got  it,  I  do  not  reckon  I  have  paid 
for  it  yet  I  do  not  remember  that  I  made 
any  promise  to  pay  for  It  but  I  did  not  ex- 
pect to  get  it  for  nothing.  I  said  75  cents 
was  the  price  of  the  whisky,  because  I  knew 
the  price." 

The  court  instmcted  the  Jury  In  his  gener- 
al charge.  In  substance,  that  if  they  believed 
beyond  a  reasonable  doubt  that  appellant 
sold  the  intoxicating  liquor  to  Nelin  on  or 
about  the  day  named  in  the  Information 
they  would  find  him  guilty.  At  the  request 
of  counsel  for  appellant  the  court  instructed 
the  Jury  as  follows:  "Tou  are  instructed, 
unless  you  find  that  the  witness  E.  G.  Nelin 
paid  for  the  whisky  at  the  time  he  bought 
it,  or  promised  to  do  so,  you  will  find  the  de- 
fendant not  guUty,  and  so  say  by  your  ver- 
dict" There  was  no  other  special  instruction 
asked  touching  any  phase  of  the  case.  The 
proof  is  conclusive,  as  we  believe,  of  the  guilt 
of  appellant  and  the  only  issue  on  which  a 
doubt  could  be  raised  was  as  to  whether  the 
transaction  constituted  a  sale  or  not,  which 
was  submitted  in  the  very  terms  asked  by 
appellant 

2.  The  trial  and  conviction  was  had  on  the 
16th  day  of  April,  1908.  The  original  motion 
for  new  trial  was  filed  on  the  same  day. 
On  the  28th  day  of  April,  1908,  appellant  filed 
his  amended  motion  for  new  trial  and  in  ar- 
rest of  Judgment  in  which  was  questioned 
the  validity  and  regularity  of  the  orders  of 
the  commissioners'  court  of  McCulloch  coun- 
ty  putting    local    option   in   effect   therein. 


Counsel  for  the  state  moved  to  strike  out  so 
much  of  the  amended  motion  for  new  trial 
as  purported  to  be  a  motion  in  arrest  of 
Judgment  because  it  was  not  filed  within 
two  days  after  conviction,  and  because  no 
reason  for  delay  In  filing  same  was  alleged. 
We  have  heretofore  held  that  the  statute 
touching  the  filing  of  motions  for  new  trials 
and  In  arrest  of  judgment  providing,  in  sub- 
stance, that  such  motions  must  be  filed  with- 
in two  days,  Is  ordinarily  to  be  operative  and 
controlling,  and  that  where,  as  in  this  case, 
no  reason  is  given  why  sncb  motion  was  not 
filed  within  the  time  allowed  by  law,  we 
would  presume,  in  aid  and  support  of  the  ac- 
tion of  the  court,  that  there  were  no  grounds 
justifying  the  filing  of  such  motion  after  Uie 
time  allowed  by  law  and  the  time  to  review 
the  decisions  of  the  court  touching  such  mat- 
ters. This  question  does  not  become  im- 
portant in  this  case,  however,  for  the  rea- 
son that  under  the  act  of  the  last  Legisla- 
ture all  objections  to  local  option  elections 
are  required  to  be  brought  under  review  by 
direct  proceedings  to  annul  and  set  aside 
such  elections,  and  in  the  absence  of  such 
proceedings,  timely  had,  their  due  enact- 
ment and  regularity  will  be  presumed. 
Again,  we  think,  if  it  were  Important  or  nec- 
essary to  be  decided,  that  the  proceedings 
were  in  all  respects  regular. 

Finding  no  error  in  the  judgment  of  the 
court,  the  same  Is  hereby  In  all  things  af- 
firmed. 


BURKS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
3,  1909.) 

Cbiminai,  Law  (8  1094*)— Appeai.— Pboceeo- 

INGS  Not  in  Recobd. 

Where  the  record  on  a  criminal  appeal  does 
not  contain  bills  of  exception  or  a  statement  of 
facts,  a  conviction  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3204 ;   Dec  Dig.  {  1094.*] 

Appeal  from  Jones  County  Court;  James 
F.  Stiuson,  Judge. 

John  Burks  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 


BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $25  and  60 
days'  imprisonment  In  the  county  Jail. 

The  record  contains  neither  bills  of  ex- 
ception nor  statement  of  facts.  In  this  condi- 
tion of  the  record,  it  will  follow,  under  the 
well-settled  rule  of  this  court  that  this  case 
must  be  affirmed;  and  it  is  accordingly  so 
ordered. 


*For  otlier  cues  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Dig*.  1907  to  date,  A  Reporter  InUexos 
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GRUSENDORF  t,   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March  3, 
1§09.) 

CinriNAi.  I«Aw  (J  lOSl*)— Notice  of  Affeai. 
— XECEssrrT. 

The  entry  of  the  notice  of  appeal  is  a  ju- 
ri'dictional  fact,  and  in  the  absence  of  such  no- 
tire,  entered  of  record,  the  appeal  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I*w,  Cent.  Dig.  |  2722;   Dec.  Dig.  {  1081.*] 

Appeil  from  Jones  County  Court,  Jaa.  P. 
Stinson,  Judge. 

Gu8  Grusendorf  was  con-rlcted  of  crime, 
and  appeals.    Appeal  dismissed. 

F.  J.  McGord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSET,  J.  The  state  moves  to  dismiss 
the  appeal  in  this  case  for  the  reason  that 
there  Is  no  notice  of  appeal  contained  in  the 
record.  An  Inspection  of  the  record  discloses 
the  fact  that  a  motion  for  a  new  trial  was 
filed  after  the  conviction ;  but,  so  far  as  the 
record  discloses,  no  action  seems  to  ever  have 
been  had  upon  It,  nor  Is  there  any  notice  of 
appeal.  The  entry  of  the  notice  of  appeal  Is 
a  jurisdictional  fact,  and,  in  the  absence  of 
tuch  notice  entered  of  record,  we  cannot  take 
cognizance  thereof. 

The  appeal  is  therefore  dismissed. 


WEBB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tens.    Feb.  24. 
1909.) 

1.  CBuaMAi.  Law  (|  1099»)—ApfbaI/— State- 
ment OF  Facts— Time  or  Filikq— EnrEcr  of 
Delay. 

The  30-day  rule  as  to  filing  statements  of 
facts  does  not  apply  to  county  courts,  so  that, 
where  that  court  made  no  order  authorizing  the 
filing  of  a  statement  after  adjournment,  a  state- 
ment of  facts  filed  30  days  thereafter  cannot  be 
considered  on  a  criminal  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  <  2876;  Dec.  Dig.  f  1099.*] 

2.  Cbhokai.  Law  rt  1097*)— Appeait-State- 
icENT  OF  Facts— Effect  of  Absence. 

Where  the  indictment  was  suflScient,  and 
the  instructions  were  proper  under  the  facts 
provable  tmder  the  indictment,  errors  urged  in 
the  motion  for  new  trial  cannot  be  considered 
on  appeal,  where  the  record  contained  no  state- 
ment of  facts. 

(E^.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1097.*] 

Appeal  from  Jones  County  Court;  Jas.  P. 
Stinson,  Judge. 

John  Webb  was  convicted  of  Iceeplng  a  dis- 
orderly house,  and  he  appeals.    Affirmed. 

J.  C  Randel,  Co.  Atty.,  and  F.  J.  McGord, 
Aast  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
keeping  a  disorderly  house,  and  his  punish- 
ment assessed  at  4^00  fine  and  20  days  in 
JaU. 


The  court  adjourned  on  the  26th  day  of 
September,  1908.  The  statement  of  facts  was 
not  filed  unUl  the  26th  day  of  October,  1908. 
The  30-day  rule  does  not  apply  to  county 
courts.  We  find  no  order  of  the  court  au- 
thorizing the  filing  of  the  statement  of  facts 
after  the  adjournment  of  the  court  In  the 
absence  of  said  order,  we  cannot  consider  the 
statement  of  facts. 

The  indictment  Is  In  proper  form,  charging 
appellant  with  keeping  a  disorderly  house, 
in  which  house  spirituous,  vinous,  and  malt 
liquors  were  sold  without  first  having  obtain- 
ed a  license  under  the  laws  of  the  state  of 
Texas  to  retail  such  liquors.  In  the  absence 
of  the  statement  of  facts,  there  is  no  sugges- 
tion in  the  motion  for  new  trial  that  can  be 
considered. 

Finding  no  error,  the  indictment  being  suf- 
ficient and  the  charge  applicable  to  the  state 
of  facts  provable  under  said  indictment,  the 
judgment  Is  In  all  things  aflSrmed. 


WEBB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 
1909.) 

Appeal  from  Jones  County  C!onrt;  Jas.  P. 
Stinson,  Judge. 

John  Webb  was  convicted  of  keeping  a  dis- 
orderly house,  and  he  appeals.    Affirmed. 

J.  C.  Randel,  Co.  Atty.,  and  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  a  companion  case  to 
No.  4,550,  supra,  this  day  decided.  All  the 
questions  necessary  to  be  reviewed  here  were 
reviewed  in  that  case. 

There  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


MCDONALD  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  17, 

1909.     Rehearing  Denied  March  17,  1909.) 

1.  Weapons  (S  17*)— Criminal  Prosecution 
— ADMissiBiLrrr  of  Evidence. 

In  a  prosecution  for  carrying  a  pistol,  evi- 
dence that  defendant  had  been  searched  by  the 
complaining  witnesses  about  the  time  the  of- 
fense charged  in  the  complaint  was  alleged  to 
have  been  committed,  was  inadmissible ;  there 
being  no  offer  to  show  when  the  examination 
took  place,  or  how  long  it  was  before  defendant 
was  accused  of  carrying  the  pistol. 

[Ed.   Note.— For  other  cases,   see   Weapons, 
Dec.  Dig.  i  17.*] 

2.  Criminal  Law  (|  1170*)- Appeal— Habm- 
LESS  Error— Exclusion  of  Evidence. 

In  a  prosecution  for  carrying  a  pistol,  three 
witnesses  testified  that  immediately  after  the 
pistol  was  found  in  a  stall  in  a  bam,  and  while 
all  of  the  witnesses  were  together,  the  defeiid- 
ant  was  arrested  by  them  and  immediately  lock- 
ed up  for  unlawfully  carrying  the  pistol.  On 
cross-examination,  defendant's  counsel  asked 
each  of  the  witnesses  whether  defendant  had  re- 
quested them  to  notify  his  wife  that  he  was  in 
jail,  and  whether,  immediately  after  they  placed 
the  defendant  in  the  jail,  they  were  requested 
by    defendant's   counsel    to    lodge   a    complaint 
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againat  defendant,  or  to  carry  bim  at  once  before 
the  justice  of  the  peace,  who  was  then  in  town 
and  accessible,  and  whether  they  failed  and  re- 
fused to  notify  the  defendant's  wife  that  he 
(defendant)  was  in  jail,  and  refused  to  lodge  any 
complaint  against  the  defendant,  or  to  carry  bim 
before  a  magistrate,  until  after  the  sheriff  lodg- 
ed a  complaint  against  bim.  Held  that,  while 
the  testimony  called  for  was. admissible,  the  eiv 
ror  in  excluding  it  was  harmless,  aa  the  record 
shows  that  defendant's  counsel  knew  he  was 
in  jail. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  IITO.*] 

8.  Cbimikal  Law  (j  720*)— TbiaI/— Comments 

ON  Evidence. 

In  a  prosecution  for  carrying  a  pistol,  the 
evidence  of  accused  and  of  two  of  his  witnesses 
tended  to  show  that  he  went  to  a  stall  in  a  liv- 
ery stable  and  reached  his  hand  in  to  get  a  pis- 
tol that  a  person  who  was  then  in  jail  told  him 
to  get  aa  pay  for  what  that  person  owed  de- 
fendant, and  the  state's  evidence  tended  to  show 
that,  apprehending  arrest,  defendant  went  to 
the  stable  and  concealed  the  pistol  in  a  hole 
in  the  stall.  HeU,  that  the  evidence  justified 
the  county  attorney  in  stating  to  the  jury  that 
defendant  had  brought  his  witnesses  to  court 
to  swear  him  out  of  the  case,  and  that  defend- 
ant and  the  witnesses  had  manufactured  the  de- 
fense set  np  by  the  defendant. 

[Ed.  -Note.- For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  720.*] 

Appeal  from  Montagne  County  Court;  Geo. 
S.  March,  Judge. 

Charles  McDonald  was  convicted  of  carry- 
ing a  pistol,  and  appeals.    Affirmed. 

Speer,  Weldon  &  Grayham  and  J.  W.  Chan- 
cellor, for  appellant.  F.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
carrying  a  pistol,  and  his  punishment  assess- 
ed at  a  fine  of  $100. 

Bill  of  exceptions  No.  1  complains  that  the 
court  erred  In  refusing  appellant  the  right  to 
testify  in  his  own  behalf  that  he  had  been 
searched  by  the  witnesses  Rountree  and  White, 
In  Bowie,  Tex.,  one  night,  on  his  way  home 
from  his  place  of  business,  for  a  pistol,  about 
the  time  the  offense  charged  in  the  complaint 
and  Information  is  charged  to  have  been  com- 
mitted. If  permitted  to  testify,  defendant 
would  have  stated  that  said  parties  did 
search  him  to  find  a  pistol,  and  found  none. 
It  Is  not  stated  when  this  examination  took 
place,  or  how  long  before  appellant  was  ac- 
cused of  carrying  the  pistol.  The  evidence, 
therefore,  became  utterly  immaterial  and  ir- 
relevant. 

Bill  No.  2  shows  that,  while  each  of  the 
witnesses  J.  W.  Wales,  Lee  Rountree,  and 
White  were  testifying  before  the  Jury,  and 
after  each  of  them  had  testified  in  response 
to  questions  propounded  to  them  by  the  state's 
attorney,  immediately  after  the  pistol  was 
found  in  the  stall  in  the  back  end  of  Downs' 
barn,  and  while  all  three  of  said  witnesses 
were  together,  the  defendant  was  arrested  by 
them,  and  Immediately  locked  up  in  the  cala- 


boose at  Bowie,  Tex.,  for  Iiaytng  unlawfully 
carried  said  pistol,  the  defendant's  counsel, 
on  cross-examination,  propounded  to  each  of 
said  witnesses  the  following  question,  in  sub- 
stance: "Is  it  not  a  fact  that,  when  yon 
placed  the  defendant  in  the  calaboose,  he  re- 
quested you  to  notify  his  wife  that  he  was  in 
jail?  Is  it  not  a  further  fact  that  immediate- 
ly after  you  placed'  the  defendant  in  the  cala- 
boose  you  were  requested  by  defendant's  coun- 
sel to  lodge  a  complaint  against  the  defend- 
ant, charging  him  with  whatever  offense  you 
had  placed  him  in  the  calaboose  for,  or  to 
carry  him  at  once  before  the  Justice  of  the 
peace,  who  was  then  in  town  and  accessible? 
And  Is  it  not  a  fact  that  yon  failed  and  re- 
fused to  notify  the  defendant's  wife  that  be 
was  in  Jail,  or  to  have  it  done,  and  that  you 
refused  to  lodge  any  complaint  against  the 
defendant  charging  him  with  any  offense  on 
that  day,  or  to  carry  him  before  said  magis- 
trate, or  any  other  officer,  until  after  the 
sheriff  came  from  Montague  and  lodged  a 
complaint  against  him?"  The  state's  counsel 
objected  to  all  of  the  questions,  for  the  rea- 
son same  were  irrelevant  and  immaterial. 
The  objection  was  sustained.  If  permitted, 
the  defense  would  have  proven  an  affirmative 
answer  to  each  of  said  questions.  While  this 
testimony  was  admissible,  yet  we  do  not  think 
the  error  of  the  court  authorizes  the  reversal 
of  this  case.  The  record  shows  that  defend- 
ant's counsel  knew  he  was  in  Jail,  and  cer- 
tainly defendant  knew  it 

Bill  No.  3  complains  of  the  argument  of  the 
county  attorney  wherein  he  stated  to  the  Jury, 
In  substance,  that  defendant  had  brought  his 
friends,  Bud  Wade  and  Ben  Neece,  to  court 
to  swear  him  out  of  the  case,  and  that  the 
defendant  and  said  witnesses  had  manufac- 
tured the  defense  set  up  by  the  defendant. 
We  think  the  evidence  in  this  case  amply 
warranted  the  statement  of  the  prosecuting 
attorney.  Appellant's  insistence  was  that 
when  he  met  the  rangers,  or  was  about  to 
meet  them,  instead  of  having  a  pistol  himself, 
he  went  to  a  stall  in  the  back  end  of  a  livery 
stable  and  reached  his  hand  in  to  get  a  pistol 
that  a  party  told  him  to  get  who  was  then 
in  the  calaboose,  as  pay  for  what  said  party 
in  the  calaboose  owed  appellant.  He  proved 
this  by  himself  and  the  witnesses  above  al- 
luded to.  The  state's  Insistence  was  that 
when  he  met  the  rangers,  apprehending  ttmt 
they  were  going  to  arrest  him  for  carrying 
the  pistol,  he  rushed  off  to  the  stable,  and 
poked  his  band  into  a  hole  In  the  stall,  and 
put  the  pistol  into  it  Now,  then,  if  he  and 
his  witnesses  told  a  falsehood  about  it,  it 
looks  like  it  was  done  through  a  premeditat- 
ed design,  as  counsel  states,  and  therefore 
there  could  have  been  no  error  In  the  argu- 
ment. 

Appellant's  ground.  In  motion  for  a  new 
trial,  on  newly  discovered  evidence,  does  not 
come  within  the  rules  authorizing  the  grant- 
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iDg  of  a  new  trial  upon  newly  discOTered  erl- 
dence. 
The  judgment  is  afiBrmed. 


O'BRIEN  V.  STATE. 

(Conrt  of  Ciiminal  Appeals  of  Texas.    March  3, 

1909.) 

1.  INTOXICATINO    LiQUOBS    (J   233*)— KEEPING 

House  tor  Sale  Witho-ot  License— fiJvi- 

DENCE — Reputation. 

In  a  prosecution  for  keeping  a  house  where 
intoxicating  liquors  were  sold  and  kept  for  sale 
without  a  license,  evidence  as  to  the  general 
reputation  of  the  character  of  the  house  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
LiqQOis,  Cent.  Dig.  I  297;   Dec.  Dig.  {  233.*] 

2.  iHioxiCATiNa  liiQuoBS  (I  236*)— Keeping 
Rouse  for  Sale  Without  License— Evi- 
dence—Reputation. 

A  conviction  for  keeping  a  house  where 
intoxicating  liquors  are  nnlawfnlly  sold  cannot 
be  sustained  on  evidence  of  general  reputation 
alone. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  i  319 ;   Dec.  Dig.  |  236.*] 

8.  Intohcatino  Liquors  (§  236*)— Keeping 
House  tor  Sale  Without  License— Evi- 
dence— SuinciENCY. 

Evidence  held  insufSdent  to  sustain  a  con- 
viction of  keeping  a  house  where  intoxicating 
liquors  are  nnlawrally  sold. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  819;   Dec  Dig.  I  236.*] 

Appeal  from  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

Tom  O'Brien  was  convicted  of  keeping  a 
disorderly  house  where  Intoxicating  liquors 
were  sold  and  kept  for  sale  without  a  li- 
cense, and  appeals.    Reversed. 

E.  J.  Smith,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  X  Appellant  was  charged  In 
the  county  court  of  Grayson  county  with  the 
offense  of  keeping  a  disorderly  bouse;  that 
Is,  a  house  in  which  spirituous,  Tlnous,  and 
malt  liquors  were  sold  and  kept  for  sale 
without  a  license  first  having  been  obtained 
under  the  law  to  retail  such  liquors. 

In  view  of  the  disposition  we  are  to  make 
of  the  case,  we  will  discuss  but  one  ques- 
tion, and  that  is  tbe  sufBclency  of  the  evi- 
dence to  sustain  the  conviction.  It  was 
shown  that  appellant  obtained  no  license  in 
Grayson  county  to  retail  spirituous,  vinous, 
and  malt  liquors.  It  was  shown,  perhaps 
with  sufficient  certainty,  that  appellant  was 
in  such  relation  and  control  of  the  house  as 
to  bring  Una  under  the  terms  of  the  statute 
as  tbe  owner,  lessee,  or  tenant  thereof. 
There  was  no  evidence  from  any  source 
that  he  had  at  any  time,  since  the  act  under 
which  he  was  prosecuted  went  into  effect, 
ever  sold  or  offered  for  sale  Intoxicating  llq- 
nors.  It  is  not  shown,  nor  is  tbere  any  evi- 
dence tending  to  show,  that  be,  at  any  time 
Rhice  the  act  in  question  went  into  effect. 


ever  bad  In  bis  possession  any  Intoxicating 
liquors.  Tbere  was  no  evidence  that  he  had 
an  internal  revenue  license  as  a  retail  liquor 
dealer,  nor  was  the  description  of  the  build- 
ing, its  furnishings,  furniture,  and  equip- 
ment, sucb  as  would  indicate  particularly 
that  he  was  engaged  in  tbe  business,  or  any 
fact.  In  this  respect,  inconsistent  with  his 
claim  that  it  was  a  restaurant.  There  was 
no  evidence  of  any  rowdyism,  noise,  drimk- 
enness,  or  any  of  the  ordinary  conduct  to  be 
expected  to  be  carried  on  about  a  place  of 
business  of  this  kind. 

The  proof  upon  wbicb  the  conviction  rests 
is  that  of  general  reputation,  and  that  alone; 
and  this  proof  Is  very  fragmentary  and  slight 
For  instance,  the  witness  J.  B.  Howard,  who 
was  a  deputy  sheriff,  testifies  that  be  was 
unable  to  say  which  was  tbe  general  repu- 
tation in  Denison  of  the  bouse  In  question. 
M.  F.  KIdd,  another  deputy  sheriff,  testified 
that  be  was  unable  to  say  what  the  reputa- 
tion of  the  bouse  was,  or  whether  It  bad  tbe 
reputation  of  being  a  bouse  in  which  intox- 
icating liquors  were  sold.  J.  C.  Denton  tes- 
tified that  he  was  acquainted  with  the  gen- 
eral reputation  of  tbe  house  In  question,  and 
that  it  had  the  reputation  of  being  a  place 
where  whisky  was  sold.  It  seems  that  ap- 
pellant's place  of  business  was  located  at 
325  Main  street,  in  Denison.  J.  W.  Hen- 
dricks, who  lived  In  Denison,  and  whose  place 
of  business  was  411  Main  street,  stated  that 
be  was  not  acquainted  with,  nor  could  he 
testify  as  to  what  was,  the  general  reputa- 
tion of  the  bouse  or  building  in  question.  J. 
D.  Knaur  testified  that  be  lived  In  Denison, 
and  that  the  reputation  of  tbe  house  In 
question  was  that  it  was  a  place  where 
whisky  was  sold.  Such,  also,  was  the  testi- 
mony of  H.  Alexander,  J.  O.  Jackson,  and 
M.  C.  Johnson. 

As  to  the  character  of  tbe  furniture  in 
tbe  building,  tbe  witness  Howard  testifies 
as  follows:  "There  Is  a  restaurant  in  tbe 
front  of  the  building.  Tbere  was  a  counter 
— wooden  contrivance;  shelf,  counter,  and 
bench — 12  or  14  feet  long  and  about  2  feet 
wide.  It  was  on  the  east  side  of  the  room. 
There  was  a  shelf  against  the  wall  and  a 
glass  above  it — ^a  mirror;  and  there  was  a 
wooden  box.  It  was  a  wooden  box,  with  a 
cover  on  It,  on  top.  It  was  at  the  south  end 
of  the  shelf.  I  think  there  was  a  cash  regis- 
ter on  the  shelf.  It  was  on  tbe  shelf  that 
was  against  the  wall." 

The  charge  of  tbe  court  pertinently  and 
aptly  submitted  the  issue  to  the  Jury.  In  the 
fifth  paragraph  of  the  court's  charge  the 
Jury  were  Instructed  as  follows:  "Evidence 
has  been  Introduced  before  you  with  refer- 
ence to  the  general  reputation  of  the  house  in 
question.  You  are  Instructed  that  tbe  gen- 
eral reputation  of  the  house  as  a  disorderly 
house,  if  you  believe  that  sucb  general  repu- 
tation Is  proved  by  the  evidence  beyond  a 
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reasonable  doubt,  ■will  not  warrant  the  con- 
Tlctlon  of  the  defendant  on  the  charge  con- 
tained In  the  Indictment  of  keeping  or  being 
concerned  In  keeping  such  house  as  owner, 
lessee,  or  tenant;  but  before  the  defendant 
can  be  convicted  of  keeping  said  house,  If 
the  same  was  a  disorderly  house,  as  the  own- 
er, lessee,  or  tenant  of  same,  the  evidence 
must  directly  connect  him  with  the  keeping 
of  said  house  as  such  owner,  lessee,  or  ten- 
ant." 

Evidently  the  learned  trial  Judge  must 
have  acted  with  reference  to,  and  based  his 
conclusion  In  overruling  appellant's  motion 
for  a  new  trial  upon,  the  opinion  of  this 
tribunal  In  the  case  of  Jollff  v.  State,  53  Tex. 
Cr.  R.  61,  10»  S.  W.  176.  In  that  case  we 
had  occasion  to  discuss  the  admissibility  of 
proof  of  general  reputation  In  a  charge  of 
this  sort  An  Inspection  of  the  opinion  in 
that  case  will  show  that  Jollff  had  obtained 
a  retail  liquor  dealer's  license  from  the 
United  States  Internal  revenue  department, 
and  also  that  he  had  whisky  on  hand,  and 
that  sales  were  made  at  the  house  In  ques- 
tion. The  motion  for  rehearing  filed  In  that 
case  challenged  the  admissibility  of  the  evi- 
dence of  general  reputation  at  all,  and  In  dis- 
cussing the  matter  we  said:  "It  Is  urged  that 
the  court  erred  In  admitting  evidence  of  the 
general  reputation  of  the  house  alleged  to 
have  been  kept  by  appellant  The  conten- 
tion of  appellant  Is,  substantially,  that  proof 
of  general  reputation.  In  a  charge  similar  to 
that  made  In  this  case,  is  only  admissible  in 
cases  where  the  repute  of  the  house  Is  an 
essential  element  of  the  crime  charged,  and 
that,  unless  the  repute  of  the  house  is  the 
essence  of  the  offense  charged.  It  Is  not  ad- 
missible. It  has  been  the  holding  of  this 
court,  time  out  of  mind,  that  general  reputa- 
tion Is  admissible  In  cases  where  parties  are 
charged  with  keeping  a  disorderly  house, 
though  independent  evidence  must  appear 
that  the  person  charged  was  engaged  in  keep- 
ing such  house  as  owner,  lessee,  or  tenant. 
This  construction  of  the  dlsordei-ly  statute 
was  uniform  and  well  settled  before  the  pas- 
sage of  the  act  considered.  We  think,  when 
the  lawmakers  came  to  add  to  the  disorderly 
house  statute  the  matters  not  contained  in 
it,  wherein  they  denounced  as  a  disorderly 
house  one  kept  for  the  sale  of  Intoxicating 
liquors  without  license,  tliat  they  must  have 
intended  that  proof  by  reputation  in  respect 
to  such  houses  would  be  admissible  on  the 
same  basis  as  had  theretofore  been  the  rule 
in  this  state." 

The  opinion  of  the  Jollff  Case,  supra,  does 
not  go  beyond  the  holding  that  proof  of  gen- 
eral reputation  in  this  character  of  case  is 
admissible;  and  this  is  so,  as  we  there  held, 
because  the  statute  In  reference  to  disorder- 
ly bouses  had  theretofore,  time  out  of  mind, 
received  a  similar  construction  by  the  courts 
of  this  state,  according  to  which  proof  of 


general  reputation  as  to  the  character  of 
the  house  was  held  to  be  receivable,  and 
therefore  it  was  to  be  assumed  that  the  Leg- 
islature intended,  in  Inserting  in  said  disor- 
derly house  statute  a  new  offense,  that  In  re- 
spect to  rules  of  evidence  the  same  rule  of 
construction  should  apply  with  reference 
thereto.  It  may  be  that  the  same  reasoning 
on  which  the  opinion  la  the  Jollff  Case  was 
rested  touching  the  admissibility  of  evidence 
would  apply  as  testing  Its  sufficiency;  but 
this  may  well  be  doubted.  In  any  event  as 
here  presented,  we  think  It  would  be  a  dan- 
gerous precedent  to  sustain  a  conviction  on 
the  proof  appearing  in  this  case. 

It  will  be  seen,  from  an  inspection  of  the 
statement  of  facts,  that  persons  in  business 
In  the  adjoining  block  and  located  near  ap- 
pellant's place  were  not  advised,  and  were 
not  able  to  testify,  as  to  the  reputation  of 
the  house.  Even  the  law  officers  in  Grayson 
county,  charged  with  the  administration  and 
enforcement  of  the  law,  did  not  know  the 
reputation  of  the  house.  If  It  was  In  fact 
a  disorderly  house,  in  that  It  was  a  place 
where  Intoxicating  liquors  were  sold  in  a 
local  Option  territory  without  a  license,  there 
were  so  many  means  and  methods  by  which 
proof  of  this  fact  could  be  secured,  in  addi- 
tion to  evidence  of  general  reputation,  that 
It  seems  unlikely  that  the  Legislature  could 
ever  have  Intended  that  a  conviction  should 
rest  on  proof  of  general  reputation  alone.  It 
would,  in  many  cases,  be  easy  enough,  if 
this  were  the  rule,  on  bare  suspicion,  to  con- 
vict. The  speech  which  Shakespeare  at- 
tributes to  lago  has  became  something  of  a 
truism:  "That  reputation  is  often  got  with- 
out merit  and  lost  without  deserving." 
There  Is  no  legislative  enactment  that  any 
special  weight  or  conclusive  force  should  be 
given  to  such  reputation,  and.  as  stated,  if 
the  rule  can  apply  in  any  case,  which  we 
doubt,  under  the  facts  of  this  case,  we  should 
not  hesitate  to  say  that  it  is  Insufficient 

For  the  reason  that  the  evidence  is,  in 
our  Judgment,  insufficient  to  sustain  a  con- 
viction, the  Judgment  of  the  lower  court  Is 
reversed,  and  the  cause  remanded. 


HILL  V.    STATa 

(Court  of  Criminal  Appeals  of  Texas.    March  3, 
1909.) 

Criminal  Law  (§  553*)— Evidence— Weioiit 

—Accomplices. 

Testimony  of  an  accomplice  will  not  sus- 
tain a  conviction,  where  he  subsequently  testi- 
fied that  such  testimony  was  perjury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1232;   Dec.  Dig.  f  553.*] 

Appeal  from  District  Court  Scurry  Coun- 
ty;   Cullen  O.  HIgglns,  Judge. 

Wiley  Hill  was  convicted  of  horse  theft 
and  he  appeals.    Reversed  and  remanded. 
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F.  3.  McCord,  AsBt  Atty.  Gen.,  for  the 

State. 

DA\aDSON,  P.  J.  Appellant  was  convict- 
ed of  horse  theft;  his  punishment  being  as- 
sessed at  four  years  in  the  penitentiary. 

The  evidence  discloses  that  M.  C.  Sllger 
lived  a  few  miles  from  Snyder,  county  seat 
of  Scurry  county,  and  was  the  owner  of 
three  horses ;  that  they  were  taken  from  his 
pasture  on  Monday  night,  the  16th  of  the 
month.  It  Is  shown  that  the  witness  Davis 
took  the  horses  and  traveled  with  them 
through  different  counties,  disposing  of  them 
at  different  points.  The  theory  of  the  prose- 
cation  Is  that  appellant,  Davis,  and  his  broth- 
er (Monroe  Davis)  took  the  horses,  and  that 
BllUe  Davis  disposed  of  them.  BUlle  Davis 
took  the  stand  as  a  witness,  and  testlBed  for 
the  state  to  the  effect  that  he  and  appellant 
and  a  party  whose  name  he  refused  to  di- 
vulge took  the  horses,  and  that  he  himself 
took  them  away  and  disposed  of  them ;  that 
this  occurred  on  Monday  night,  the  16th.  He 
further  states  that  he  had  entered  Into  a 
contract  with  the  district  attorney  by  which 
he  was  to  testify  to  certain  facts,  which  are 
set  out  In  a  written  statement  signed  by  him 
In  the  record,  and  which  place  himself  and 
appellant  at  the  place  and  time  the  horses 
disappeared,  and  In  fact  that  they  took  them, 
and  that  he  carried  them  away  and  dispos- 
ed of  them.  His  contract  was,  further,  that 
he  was  to  he  released  from  all  the  prosecu- 
tions, except  one,  In  which  he  was  to  plead 
guilty  and  receive  the  minimum  punishment, 
and  also  states  that  this  contract,  so  far  as 
be  knew,  was  carried  out;  that  he  had 
pleaded  guilty  and  received  two  years  as  his 
punishment  for  partlcipancy  in  the  theft; 
that  he  had  not  been  sentenced,  and  was 
testifying  in  accordance  with  his  contract 
itnd  the  testimony  as  written  out  by  the  dis- 
trict attorney.  The  following  day  he  again 
took  the  stand  and  stated.  In  substance,  that 
be  bad  fulfilled  his  contract  and  testlflod  for 
the  state.  Implicating  the  appellant,  but  that 
he  now  desired  to  tell  the  truth  at>ont  it,  and. 
bring  somewhat  conscience-stricken,  desired 
to  recant  his  former  testimony  and  tell  the 
truth.  He  also  states  that  his  former  testi- 
mony was  entlrdy  false,  and  that  he  commit- 
ted perjury,  and  that  appellant  was  not  pres- 
ent and  had  nothing  to  do  with  taking  the 
horses.  His  testimony  was  detailed  at  some 
length,  and  the  cross-examination  by  the  de- 
fendant when  he  first  testified,  and  his  cross- 
examination  by  the  state  when  he  last  tes- 
tified, was  rather  acrimonious. 

Outside  the  testimony  of  this  accomplice, 
the  state  bad  a  very  weak  case,  if  in  fact 
there  was  evidence  justifying  a  conviction, 
even  conceding  he  was  corroborated.  Appel- 
lant testified  to  an  alibi,  placing  himself  at 
another  point,  quite  a  numl>er  of  miles  away, 
at  the  home  of  hia  father-in-law.    He  is  cor- 


roborated to  some  extent  by  state's  witnesses 
to  the  effect  that  he  (appellant)  was  at  this 
little  village  early  Tuesday  morning.  It  is 
unnecessary  to  go  Into  a  detailed  statement 
of  the  corroborating  evidence,  as  we  are  not 
here  passing  upon  the  sufliciency  of  the  evi- 
dence. If  the  accomplice  had  adhered  to  his 
original  story.  We  are  unwilling  to  sanction 
a  judgment  upon  a  record  of  this  character. 
The  accomplice  had  sworn  positively  both 
ways,  and  In  his  latter  statement  that  he 
bad  committed  perjury  In  placing  appellant 
at  the  scene  of  the  theft,  and  that  the  truth 
Is  appellant  was  not  there.  This  evidence 
comes  In  entirely  too  questionable  shape  to 
form  the  basis  for  the  incarceration  of  men 
in  the  penitentiary. 

We  have  not  been  able  to  find  a  case  pre- 
cisely In  point  among  the  decisions.  A  some- 
what analogous  case  is  reported  in  Mann  v. 
State,  44  Tex.  642.  The  opinion  was  by 
Judge  Gould,  concurred  in  by  Chief  Justice 
Roberts  and  Associate  Justice  Moore.  In 
that  case  the  appellant  was  convicted  for 
the  rape  of  Teresa  Lotke.  Among  other 
things  it  is  said  by  the  court:  "That  the  wit- 
ness Teresa,  after  the  trial,  made  oath  that 
her  first  statements  when  on  the  stand,  to 
the  effect  that  the  accused  had  not  injured 
her,  were  true,  and  her  statements  to  the 
contrary  were  made,  not  knowing  their  bear- 
ing, and  were  untrue ;  that  her  mother,  Mrs. 
LotUe,  likewise  swore,  in  support  of  the  mo- 
tion for  new  trial,  that  her  daughter  was 
weak-minded  and  unreliable."  This  was 
made  a  ground  of  the  motion  for  a  new  trial, 
on  the  theory  of  its  being  newly  discovered. 
The  court  further  says:  "We  think  the  case 
was  such  as  required  that  the  motion  for  a 
new  trial  should  be  granted.  It  has  been 
held  a  good  ground  for  new  trial  In  civil 
cases  that  a  material  witness  had  since  the 
trial  been  convicted  of  perjury  on  his  own 
confession.  Great  Falls  Mfg.  Co.  v.  Math- 
es.  .5  X.  H.  574.  So  where  a  witness  makes 
affidavit  of  his  own  mistake.  Richardson  v. 
Fisher,  1  Bing.  145.  Looking  at  the  entire 
case.  Including  the  affidavits,  It  Is  our  opin- 
ion that  the  guilt  of  the  appellant  was  left 
too  uncertain,  and  the  character  of  the  evl- 
dencp  against  him  appe.ired  too  frail  and  un- 
reliable, to  justify  the  court  in  refusing  him 
another  trial."  To  the  same  effect  Is  Hes- 
kew  V.  State,  14  Tex.  App.  606;  Llndley  v. 
State,  11  Tex.  App.  2S3 ;  Dennis  v.  State,  103 
Ind.  142,  2  N.  E.  349;  Keenan  ▼.  People,  104 
III.  3S5. 

As  this  record  presents  this  case  on  the 
testimony  and  the  effect  of  this  accomplice's 
evidence,  we  are  unwilling  to  affirm  this 
judgment.  The  matters  growing  out  of  the 
application  for  continuance  will  not  be  re- 
vl-^ed,  as  the  absent  testimony  may  be  ob- 
tained upon  another  trial. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded. 
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DAWSON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  17, 

1909.     Rehearing  Denied  March  17,  1909.) 

1.  Cbiuinai,  Law  ({  772*)— Tbial— Instbuc- 
TioNS— Time  of  Offense. 

Where,  in  a  prosecution  for  violating  a 
local  option  law,  the  uncontradicted  evidence 
showed  that  the  sale  was  made  before  the  pros- 
ecution, a  requested  instruction  that  the  evi- 
dence mast  show  that  the  alleged  sale  occurred 
before  the  filing  of  the  complaint  was  properly 
refused. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1814 ;    Dec.  Dig.  §  772.»] 

2.  intoxicatino  liquobs  (f  146*)— offenses 
—Elements  of— "Sale." 

In  order  to  constitute  a  "sale"  of  whisky 
!n  violation  of  the  local  option  law,  it  is  not 
necessary  that  the  purchaser  deliver  to  the  sell- 
er the  money  for  the  whisky ;  but  it  is  neces- 
sary that  both  parties  assent  to  the  sale  and 
payment,  if  any  U  made  or  is  to  be  made  there- 
for. 

[EM.  Note.— Fop  other  cases,  see  Intoxicating 
Ijquors,  Cent.  Dig.  S  160;   Dec.  Dig.  {  146.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6291-6306;    vol.  8,  p.  7793.] 

8.  Intoxicating  Liquokb  (|  239*)— iLiEOAi 
Sale — Instbdctions — Burden  of  Pboof. 
In  a  prosecution  for  selling  whisky  in  vio- 
lation of  the  local  option  law,  an  instruction 
directing  an  acquittal  if  defendant  acted  as 
agent  for  a  certain  person  in  locating  and  pur- 
chasing the  whisky,  and  was  not  interested  as  a 
seller  in  its  sale,  or  if  the  jury  had  a  reason- 
able doubt  as  to  whether  defendant  sold  the 
whisky  to  such  person,  or  acted  as  bis  agent, 
was  not  objectionable  as  placing  the  burden 
on  defendant  to  establish  that  he  was  not  in- 
terested in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^guors,  Cent.  Dig.  U  331,  834;    Dec  Dig.  | 

Appeal  from  HIU  County  Court;  N.  X 
Smith,  Judge. 

G.  F.  Dawson  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

Collins  &  Cummings,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  conviction  was  for  vio- 
lating the  local  option  law ;  the  punishment 
assessed  being  a  fine  of  $25  and  20  days  In 
Jail. 

BUI  of  exceptions  No.  2  complains  that  the 
court  erred  in  not  charging  the  Jury  that  the 
evidence  must  show  that  the  sale  alleged  In 
the  information  occurred  before  the  filing  of 
the  complaint  This  Is  true  In  ordinary 
cases;  but  the  evidence  in  this  case  conclu- 
sively shows  that  the  sale  did  occur  prior  to 
the  institution  of  this  prosecution.  If  there 
had  been  any  evidence  suggesting  that  it  oc- 
curred afterwards,  we  think  It  would  have 
been  reversible  error  not  to  have  so  charged ; 
but,  under  the  evidence  in  this  case,  we  do 
not  think  It  was  an  error  authorizing  a  re- 
versal of  this  case. 

Bill  No.  8  complains  of  the  following 
/charge  of  the  court:  "In  order  to  constitute 
a  sale  in  this  case,  it  is  not  necessary  that 


the  purchaser  deliver  to  the  seller  the  moa- 
ey  for  the  whisky ;  but  it  is  necessary  that 
both  parties  assent  to  the  sale  and  pay- 
ment, if  any  Is  made  or  Is  to  be  made  there- 
for." This  is  a  correct  proposition  of  law, 
and  was  clearly  applicable  to  the  facts  of 
this  case. 

Appellant  further  complains  of  the  fol- 
lowing charge:  "You  are  further  instructed 
that,  If  you  believe  from  the  evidence  that 
the  defendant  acted  as  the  agent  of  and  for 
the  witness  Charles  Hubbard  In  locating  and 
in  purchasing  said  quart  of  whisky,  and 
that  he  was  not  Interested  in  the  sale  there- 
of as  a  seller,  or  if  you  have  a  reasonable 
doubt  as  to  whether  the  defendant  sold  said 
quart  of  whisky  to  the  witness  Hubbard,  or 
acted  as  his  agent  In  the  purchase  of  said 
quart  of  whisky,  you  will  acquit  the  defend- 
ant and  so  say  by  your  verdict."  Appellant 
insists  that  the  court  placed  the  burden  upon 
appellant  to  establish  that  he  was  not  inter- 
ested in  the  sale.  We  think  this  Charge  Is 
not  subject  to  this  criticism.  He  was  Inter- 
ested in  the  sale.  The  court  very  properly 
told  the  Jury  that  If  he  sold  it,  or  was  Inter- 
ested in  selling  it,  etc.  Reasonable  doubt  is 
applied  all  through  the  charge,  and  there  is 
nothing  that  suggests  that  the  burden  of 
proving  appellant's  innocence  was  placed  up- 
on him. 

Appellant  insists  that  the  evidence  is  in- 
sufficient to  show  that  the  commodity  sold 
was  whisky.  We  do  not  deem  it  necessary 
to  collate  the  evidence;  but  It  clearly  ee- 
tablishes  by  potent  drcumetantial  evidence 
that  it  was  whisky,  and  also  establishes  ap- 
pellant's guilt. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


ZINN  V.   STATE. 

(Court  of  CJriminal  Appeals  of  Texas.    Feb.  24, 

1909.) 

1.  Cbiminai.  Law  (8  292*)— Plea  of  Fobmeb 

ACQUITTAI^-StrFFICIENCY. 

A  plea  of  former  acquittal,  which  does  not 
contain  the  indictment  or  the  judgment  in  the 
case  in  which  accused  was  acquitted,  is  insuf- 
ficient on  its  face. 

[Ed.    Note.— For   other   cases,   see  Criminal 
Law.  Cent.  Dig.  §{  66S,  669 ;  Dec.  Dig.  I  282.*] 

2.  Criminai.  Law  (S  1090*)- AppeaIt-Re- 
viEW  —  Statement  of  Facts  —  Bill  of  Ex- 
ceptions. 

In  the  absence  of  a  statement  of  facts  or 
bill  of  exceptions,  an  instruction  directing  the 
jury  to  disregard  the  plea  of  former  acquittal, 
because  of  the  absence  of  evidence  to  support  it, 
will  not  be  reviewed. 

.  [Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2818,  2862;  Dec.  Dig.  i 
1090.*] 

Appeal  from  Haskell  County  Court;    Joe 
Irby,  Judge. 
Arley  Zinn  was  convicted  of  crime,  and  he 

appeals.    Affirmed. 


•Fitr  other  oasas  see  lams  topic  and  section  NUMBER  ta  Dec.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indeze* 


Digitized  by 


Google 


Tex.) 


CLOSE  V.  STATE. 


137 


F.  X  McCord,  ABSt  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  record  Is  here  be- 
fore us  without  a  statement  of  facts  or  bill 
of  exceptions. 

Appellant  interposed  a  plea  of  former  ac- 
quittal. The  plea  does  not  contain  the  In- 
dictment or  the  judgment  In  the  case  In 
which  he  says  he  was  acquitted,  which  we 
think  is  Insufficient  on  its  face ;  but  the  rec- 
ord does  not  contain  any  evidence,  not  only 
In  regard  to  this  matter,  bat  in  regard  to  any 
matter  occurring  during  the  trial. 

It  is  also  urged  that  the  court  instructed 
the  Jury  that  there  was  no  evidence  to  sup- 
port the  plea  of  former  acquittal,  and  that 
they  wonld  therefore  disregard  it.  As  the 
record  Is  presented,  we  cannot  review  that 
question.  If  there  was  no  evidence  in  fact  to 
support  the  plea,  the  court  was  correct  in  so 
charging. 
The  Judgment  is  affirmed. 


CLOSE  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 

1-  Labcent  (J  46*)— Valtji  of  Goods— Evi- 
dence. 

In  a  prosecution  for  theft,  evidence  of  a 
witness  aa  to  the  value  of  goods  handled  by  him, 
which  were  of  a  quality  superior  to  those  stol- 
en, is  not  admissible  to  show  the  value  of  the 
goods  stolen. 

[Ed.    Note.— For   other   cases,    see   Larceny, 
Cent  Dig.  i  138;    Dec.  Dig.  i  46.*] 
2.  Lascent    ({   6*)— Value    of   Pboi-ebtt— 

CBTnCBIOK'. 

In  a  prosecution  for  theft,  the  criterion  of 
valae  of  the  property  stolen  is  the  fair  market 
value  at  the.  time  and  in  the  county  where  tak- 
en, if  it  has  such  a  value,  and,  if  not,  the 
tmoont  it  would  cost  to  replace  it. 

[Ed.    Note. — For   other   cases,    see    Larceny, 
Cent  Dig.  (  18 ;    Dec  Dig.  {  6.»] 

8.  Larceny    (8  59»)— Valde   of   Pkopebty— 

Sufficiency  op  Evidence. 
EMdence  in  a  prosecution  for  theft  of  prop- 
erty over  the  value  of  fSO  held  insufficient  to 
show  the  value. 

(Ed.    Note.— For   other   cases,    see   Larceny, 
Cent  Dig.  {  154 ;  Dec  Dig.  f  59.*] 

4.  CsiumAi.  Law  (|  780*)— Accoicplice  Tes- 
timony—Inbtbuctions. 

An  instruction  that  a  conviction  cannot  l>e 
had  on  the  testimony  of  an  accomplice,  nnless 
eorroboiBted  by  other  evidence  to  connect  de- 
fendant with  the  offense,  and  the  corroboration 
IS  not  sufficient  if  it  merely  shows  the  commis- 
sion of  the  offense,  which  was  followed  bv  a 
definition  of  "accomplice,"  but  nowhere  apply- 
ing the  law  to  the  facts,  nor  charging  that  the 
accomplice's  testimony  must  be  considered  as 
true  by  the  jury,  was  defective. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  1 1861 ;  Dec  Dig.  I  780.*] 

R.  Crixinai,  Law  (J  780*)— Accomplici  Tes- 
timony—Instructions. 

In  a  prosecution  for  theft  of  property  over 
the  value  of  $50,  L  testified  that  he  and  an- 
other assisted  in  taking  the  goods,  and  that  all 


the  goods  were  taken  in  pursuance  of  one  de- 
sign. There  was  testimony  that  part  of  the 
property  was  taken  in  pursuance  of  an  after 
agreement.  The  court's  charge  failed  to  desig- 
nate who  were  accomplices.  Eeld,  that  it  was 
error  to  refuse  to  charge  that  if  the  jury  be- 
lieved beyond  a  reasonable  doubt  that  defendant 
was  guilty,  and  that  the  value  of  the  property 
was  over  $50,  yet  as  the  state's  witness  L.  was 
an  accomplice,  they  could  not  convict  defendant 
on  Li.  8  testimony,  nnless  corroborated  by  evi- 
dence tending  to  connect  defendant  with  the 
cnme,  so  as  to  constitute  the  taking  of  the  nroo- 
ff?/."*^.?"*  M?*'  O""  '°  »och  manner  as  to  con^ 
stitute  the  taking  one  continuous  transaction. 

tJ^;,  ^.°'?;r^?'"„°"^«''  cases,  see  Criminal 
Law,  Cent  Dig.  §  i860;  Dec.  Dig.  §  780.*] 

6.  Cbiuinal  Law  (J  1181*)— Appeal-Deci- 
sion. 

Where  a  question  suggested  for.  reversal 
on  account  of  overruling  an  application  for  a 
continuance  will  not  arise  on  another  trial,  it 
will  not  be  decided. 

zl^nli^^V^^Vo,"^^^  J^^'  »««  Criminal 
Law,  Cent.  Dig.  f  8192;  Dec  Dig.  {  1181.*] 

Appeal  from  District  Court,  DaUam  Coun- 
ty;  J.  N.  Browning,  Judge. 

Jess  aose  was  convicted  of  theft,  and  he 
appeals.    Reversed  and  remanded. 

Tatum  &  Tatum,  for  appellant  F.  J.  Mo- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed  for  theft  of  property  over  the  value  of  $50. 
The  evidence  shows  that  appellant,  Lambert, 
and  Floyd  went  into  a  railroad  car  at  night 
and  carried  away  quite  a  lot  of  blacksmith 
tools  and  other  things.  The  separate  value 
of  the  articles  being  set  out  In  the  indict- 
ment, the  evidence  adduced  made  it  a  ques- 
tion as  to  whether  the  property  was  over  or 
under  the  value  of  $50. 

Appellant  urged  objections  to  the  character 
of  proof  ofTered  in  regard  to  the  value.  Pyle  ' 
testified  In  regard  to  the  anvil  and  other 
blacksmith  tools,  as  to  the  value  and  charac- 
ter of  the  goods  with  which  he  was  acquaint- 
ed and  handled,  and  stated,  among  other 
things,  that  the  goods  spoken  of  were  of  a 
higher  grade  or  quality  than  those  shown  to 
have  been  taken.  The  evidence  further  dis- 
closes that  the  goods  taken  were  bought  of 
and  shipped  by  Sears,  Roebuck  ft  Co.  to  Wil- 
son, and  that  such  character  of  goods  han- 
dled and  sold  by  Sears,  Roebuck  &  Co.  were 
of  a  much  Inferior  quality  compared  with  the 
goods  about  which  Pj-le  testified.  In  fact, 
the  witnesses  who  testified  in  regard  to  most 
of  the  articles  stated  they  were  not  acquaint- 
ed with  the  market  value  of  the  goods,  if  in 
fact  they  had  any  market  value.  Some  of 
them  were  reasonably  shown  to  have  a  mar- 
ket value ;  but  the  amount  In  the  aggregate  of 
those  goods  was  very  small.  There  was  no 
evidence  offered  to  show  at  what  price  the 
goods  could  be  replaced.  We  are  of  opinion 
the  contention  of  appellant  la  correct  that  the 
evidence  introduced  was  not  of  the  character 
authorized  or  required,  and  that  the  criterion 
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was  not  such  aa  the  law  justified.  See  Mar- 
tinez T.  State,  16  Tex.  App.  122. 

As  we  understand  this  record,  there  was  no 
evidence  Introduced  or  sought  to  be  Intro- 
duced to  show  what  the  real  ralue  of  the 
goods  was,  either  in  the  market  or  for  the 
purpose  of  replacing  them,  or  even  what  they 
could  be  sold  at  in  that  market.  This  was  a 
very  Important  factor  In  determining  the  val- 
ue of  the  goods,  as  to  whether  this  was  a  fel- 
ony or  a  misdemeanor.  The  court  Instructed 
the  Jury,  In  accordance  with  the  above  views, 
that  the  proper  measure  of  value  would  be 
the  fair  market  value  at  the  time  and  in  the 
county  where  they  were  taken;  but,  if  the 
kind  aqd  class  of  goods  taken  have  no 
market  value  at  the  time  and  in  the  county 
where  they  were  taken,  then  the  sum  of  mon- 
ey it  would  cost  to  replace  the  goods  taken 
would  be  the  rule  to  govern  in  determining 
the  value.  As  before  stated,  no  witness  un- 
dertook to  state  the  market  value  of  goods 
of  the  character  taken;  but  they  fixed  the 
criterion  of  market  value  for  a  much  higher 
grade  of  goods,  and  there  was  no  evidence 
showing  or  tending  to  show  what  it  would 
cost  to  replace  the  goods.  As  the  record  pre- 
sents these  matters,  we  think  there  is  no  suf- 
ficient testimony  in  regard  to  the  value,  and 
that  the  criterion  fixed  by  the  witnesses  was 
not  legal,  and  exceptions  to  the  introduction 
of  this  evidence  were  correct. 

Appellant  reserved  an  exception,  also,  to 
the  court's  charge  In  regard  to  accomplice 
testimony.  That  portion  of  the  charge  is  as 
follows:  "A  conviction  cannot  be  had  upon 
the  testimony  of  an  accomplice,  unless  corrob- 
orated by  other  evidence  to  connect  the  de- 
fendant with  the  offense  committed ;  and  the 
corroboration  Is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense."  Then 
follows  the  definition  of  the  word  "accom- 
plice." This  cliarge  nowhere  undertakes  to 
apply  the  law  to  the  facts  of  the  case,  nor 
does  It  undertake  to  tell  the  jury  that  the  tes- 
timony of  the  accomplice  must  be  considered 
by  them  as  true.  This  charge  was  defective 
under  the  decisions  of  this  court. 

Appellant  also  asked  the  following  charge, 
which  we  think  should  have'  been  given: 
"You  are  charged,  as  the  law  applicable  to 
the  facts  In  this  case,  that,  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  of  the  theft  of 
the  property  alleged  in  the  indictment,  and 
that  the  value  of  said  property  Is  $50  or  over, 
yet,  as  the  state's  witness  J.  E.  Lambert  Is  an 
accomplice  In  this  case,  you  cannot  convict 
the  defendant  of  a  felony  upon  the  testimo- 
ny of  the  witness  Lambert,  unless  he  is  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  the  crime,  so  as  to 
constitute  the  taking  of  the  property  alleged 
in  the  Indictment  to  have  been  taken  at  one 
time,  or  in  such  manner  as  to  constitute  the 
taking  of  said  property  one  continuous  trans- 


action." This  charge  points  out  to  the  jury 
the  fact  that  Lambert  was  an  accomplice, 
which  his  testimony  demonstrates,  if  it  Is 
true;  for  he  states  in  his  testimony  that  be 
assisted  in  taking  the  goods,  and  that  him- 
self, appellant,  and  Floyd  took  and  carried 
the  goods  away.  The  court's  charge  failed  to 
point  out  or  designate  who  were  accomplices 
In  the  case,  and  the  charge  also  calls  the 
court's  attention  to  another  phase  of  the  case, 
which  we  think  made  it  incumbent  upon  the 
court  to  give  this  charge;  that  is,  it  is  a 
serious  question  In  the  case  whether  the  prop- 
erty was  all  taken  at  one  time,  or  at  different 
times,  or  in  such  manner  as  to  constitute 
more  than  one  transaction  or  taking.  Lam- 
bert's testimony  tended  to  show  a  continu- 
ous transaction,  and  that  all  the  goods  were 
taken  in  pursuance  of  one  design  and  pur- 
pose, and  carried  off  as  rapidly  and  conven- 
iently as  they  could  be  carried.  There  Is  some 
testimony  to  the  effect  that  the  second  or 
subsequent  taking  of  the  property,  or  a  por- 
tion of  it,  was  in  pursuance  of  an  after  agree- 
ment. 

The  question  suggested  for  reversal  on  ac- 
count of  overruling  the  application  for  con- 
tinuance will  not  be  noticed,  as  it  will  not 
arise  upon  another  trial. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


FLOYD  v.  STATE! 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 
1909.) 
Appeal  from  District  Court,  Dallam  County  ; 
J.  X.  Brownine,  Judge. 

Wesley  Floyd  was  convicted  of  theft,  and  be 
appeals.     Reversed  and  remanded. 

Tatum  ft  Tatum,  for  appellant.'  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft,  and  his  puQishmeut  assessed  at  two  years' 
confinement  in  the  penitentiary. 

This  is  a  companion  case  to  the  case  of  Jens 
Close  V.  State  (this  day  decided)  117  S.  W.  137. 
Upon  the  authority  of  that  case,  the  judgment 
is  reversed,  and  the  cause  remanded. 


DAVIS  V.  STATE, 

(Court  of  Criminal  Appt^als  of  Texas.    March  3, 

1909.) 
1.  Criminal  Law  (§  400*)  —  Evidewce  —  Ad- 

uissioks. 

In  a  prosecution  for  throwing  a  missile  into 
the  window  of  a  train,  where  the  evidence  show-  • 
ed  that  defendant  and  his  codefendant  were  put 
off  of  a  train,  and  after  leaving  the  same  threw 
rocks  at  it,  the  statement  of  a  witness,  who 
was  near  the  place  where  the  transaction  occur- 
red, that  defendant,  in  the  presence  of  his  code- 
fendant, stated  that  they  had  been  throwing 
missiles  at  the  train,  was  admissible  In  evidence, 
though  the  witness  was  unable  to  recall  the  ex- 
act words  used  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  »§  785,  894-927;  Dec  Dig.  $ 
406.*] 
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2.  Cbdciital  Law  (8  1171*)— Appeal  and  Eb- 
BOB  —  Habicless  Ebbob  —  Stateueiit   or 

PSOSECCTINO  ATTOBNET. 

In  a  prosecution  for  throwing  a  missile  in- 
to the  window  of  a  train,  the  prosecuting  attoi^ 
ne.T  stated  to  the  jury  that,  not  lon^  before  de- 
fendant threw  the  missile,  he  and  his  codpfend- 
ant  were  warned  by  one  of  their  friends  that  if 
they  were  not  more  careful  they  would  be  in 
trouble,  and  upon  obpection  of  the  defendant's 
attorney  the  prosecuting  attorney  stated  to  the 
jnry  that  he  would  ask  them  not  to  consider 
the  remark,  and  that  he  thought  it  was  right  and 
proper,  but  in  making  it  he  might  have  gone  a 
little  too  far.  Held,  that  the  error  in  making 
the  remark  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {§  3126-3127;  Dec.  Dig.  { 
1171.*] 

Appeal  from  Armatrong  County  Court;  R. 
O.  Doak,  Judge. 

Dock  Davis  was  convicted  of  willfully  and 
maliciously  throwing  a  missile  into  a  win- 
dow of  a  train,  and  appeals.    Afflrmed. 

Cooper  &  Stanford,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  tlie  State. 

BROOKS,  J.  Appellant  was  convicted  of 
willfully  and  maliciously  throwing  a  missile 
into  the  window  of  a  train,  and  his  punish- 
ment assessed  at  a  fine  of  $5. 

Bill  of  exceptions  No.  1  complains  that 
the  state,  over  appellant's  objection,  proved 
by  the  prosecuting  witness.  Jack  Nolen,  the 
following:  "I  am  not  certain  as  to  the 
words  used,  but  to  the  best  of  my  memory 
the  substance  of  the  conversation  between 
me  and  Dock  Davis,  which  followed,  is  as 
follows:  'Dock  Davis  asked  me  If  I  heard 
the  shooting,  and  I  told  him  that  I  did,  and 
asked  tilm  what  he  reckoned  was  the  matter 
with  them,  and  he  said  something  about 
some  bums  being  on  the  train,  and  that  they 
(meaning  the  boys.  Dock  Davis  and  Powell 
Jack)  had  come  to  the  depot  to  ride  the 
train  out  of  town,  and  that  the  train  crew 
bad  put  the  boys  off  the  train,  and  would  not 
let  them  ride,  and  that  they  were  chunking 
them.'"  Appellant  objected  to  this  testi- 
mony, on  the  ground  that  same  was  incom- 
petent, because  the  witness  did  not  remember 
the  exact  words  used  by  the  said  Dock  Da- 
vis, and  was  too  uncertain  to  be  used  as  the 
admissions  of  Dock  Davis.  There  is  no 
merit  in  this  objection.  The  facts  of  this 
ca.se  show  that  appellant  and  his  codefend- 
ant,  Powell  Jack,  were  put  off  of  a  train, 
and  after  leaving  same  threw  rocks  at  it, 
and  the  conductor  came  out  and  flred  off 
big  pistol;  he  saying  be  flred  It  In  the  air. 
Other  witnesses  say  be  shot  at  the  parties 
throwing  rocks.  The  witness  Jack  Nolen 
happened  to  be  near  when  the  transaction 
occurred,  and  one  of  the  boys,  in  the  pres- 
ence of  the  other,  as  shown  by  circumstan- 
tial evidence,  made  the  above  statement  to 
him,  the  said  Jack  Nolen.  This  renders  the 
testimony  altogether  admissible. 

Bill  No.  2  complains  of  the  argument  of 


the  prosecuting  attorney,  wherein  he  used 
the  following  language:  "Gentlemen  of  the 
Jury,  not  long  before  all  this  happened  [hav- 
ing reference  to  the  throwing  of  the  stone 
at  the  train]  these  boys  were  warned  by  one 
of  their  friends  that  if  they  did  not  be  more 
careful  they  would  be  in  trouble  the  first 
thing  they  knew."  Whereupon  the  defend- 
ant's attorney  then  objected  to  said  remark, 
because  the  same  was  beyond  the  record, 
and  was  not  based  upon  evidence,  and  the 
prosecuting  attorney  then  stated. to  the  ju- 
ry :  "Gentlemen  of  the  jury,  I  will  ask  you 
not  to  consider  the  said  remark.  I  thought 
it  was  right  and  proper,  but  I  may  be  going 
a  little  too  far."  While  this  statement  was 
not  proper,  It  does  not  authorize  a  reversal 
of  this  case. 
The  judgment  Is  affirmed. 


JACK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March  3, 
1909.) 

1.  Cbiminal  Law  (5  850*)  —  Tbial  —  Retdbh 
of  juby  and  repetition  of  evidence. 

VSTiere  a  jury  in  a  criminal  trial,  after  they 
have  retired  to  consider  their  verdict,  return 
and  rei>ort  that  they  disagree  as  to  what  a  cer- 
tain witness  testified  to,  and  ask  to  have  the 
witness  against  placed  on  the  stand  and  ask>>d 
a  certain  question,  the  defendant  should  be  per- 
mitted to  see  the  question  before  it  has  l>een 
asked  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  $  859.*] 

2.  Criminal  Law  (i  1174*)— Appeal  and  Eb- 
BOB— Harmless  Ebrob— REPBTixioN  of  Evi- 
dence. 

Where  a  jury  in  a  criminal  prosecution  re- 
turn to  the  courtroom,  after  having  retired  to 
consider  their  verdict,  and  state  to  the  court 
that  they  disagree  as  to  what  a  certain  witness 
testified  to,  and  ask  to  have  the  witness  placed 
upon  the  stand  again  and  asked  a  certain  ques- 
tion, the  error  in  refusing  to  permit  defendant 
and  his  attorneys  to  see  the  question  before  it 
is  asked  of  the  witness  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1174.*] 

Appeal  from  Armstrong  County  Court ;  R. 
D.  Doak,  Judge. 

Powell  Jack  was  convicted  of  throwing  a 
missile  through  the  window  of  a  train,  and 
api)eals.     Afflrmed. 

Cooper  &  Stanford,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  a  companion  case  to 
the  case  of  Dock  Davis  v.  State  (this  day  de- 
cided) 117  S.  W.  138. 

Bill  of  exceptions  No.  2  shows  that,  after 
the  jury  had  retired  to  consider  of  their 
verdict,  the  jury  returned  into  open  court 
and  reported  to  the  court  in  writing,  in  due 
form,  that  they  were  disagreed  as  to  what 
the  witness  Jack  Nolen  testified,  and  asked 
the  court  to  have  said  witness  placed  upon 
the   stand    again   and   asked   the    following 
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question:  "Did  Dock  Davis  say  they  were 
chunking  them?"  to  which  the  witness  an- 
swered, "Xes."  The  court  refused  to  per- 
mit the  defendant  and  his  attorney  to  see 
the  request  of  the  Jury  aforesaid,  until  after 
the  question  was  asked  and  answered,  to 
which  action  of  the  court  In  asking  the  said 
question  In  the  above  form,  and  contrary  to 
the  requirements  of  the  statute  of  the  state 
In  such  case  and  under  such  circumstances, 
defendant  excepted.  We  think  appellant 
should  have  been  permitted  to  see  the  ques- 
tion. 

We  think  there  was  no  reversible  error 
In  the  ruling  of  the  court.  There  is  nothing 
authorizing  a  reversal  of  the  case. 

The  Judgment  Is  affirmed. 


GARDNER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 
1909.) 

1.  Cbiminai,  Law  (j  369*)— Evidence— Oth- 

EB  Offenses. 

In  a  prosecntion  for  theft  of  cotton,  the 
admission  of  evidence  tending  to  connect  de- 
fendant with  another  theft  of  cotton,  committed 
a  few  days  previous  to  the  offense  charged,  from 
a  person  living  several  miles  from  the  place  of 
the  offense  charged,  was  erroneous,  where  it 
was  not  limited  to  showing  system  and  intent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  822 ;   Dec.  Dig.  §  360.*] 

2.  Cbiuinai.  Law  (S  636*)— Tbiai— Conduct 
OF  Judge— Secbetlt  Instbuctinq  Jcbt. 

The  act  of  the  judge  in  entering  the  jury 
room  during  the  deliberations  of  the  jury,  at 
their  request,  in  the  absence  of  accused  and  his 
counsel,  and  verbally  explaining  a  portion  of 
his  charge,  is  improper. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  1476;   Dec.  Dig.  |  636.*] 
8.  Cbiminal  Law  (J  424*)— Evidence— Con- 
fessions OF  Accomplices. 

In  a  prosecution  for  theft,  testimony  as  to 
a  confession  made  by  an  alleged  accomplice  of 
defendant  on  the  morning  after  the  theft,  and 
not  in  the  presence  of  defendant,  held  inadmis- 
sible. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1002 ;  Dec.  Dig.  {  424.*] 

Appeal  from  Callahan  County  Court;  C. 
D.  Russell,  Judge. 

Math  Gardner  was  convicted  of  theft,  and 
appeals.    Reversed  and  remanded. 

Otis  Bowyer  and  F.  S.  Bell,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAM  SET,  J.  Appellant  was  convicted 
In  the  county  court  of  Callahan  county  on 
a  charge  of  theft  of  certain  cotton  belong- 
ing to  one  J.  C.  Burleson  and  alleged  to  have 
been  taken  on  the  14th  day  of  October,  1907. 

1.  The  fact  of  the  taking  by  appellant  In 
connection  with  one  Tom  South  was  proven 
by  the  testimony  of  the  latter.  South  was 
undoubtedly  an  accomplice,  and  an  Inspec- 
tion of  the  record  shows  a  very  slight  cor- 
roboration of  his  testimony. 


Z  The  state  was  permitted,  over  objection 
of  appellant,  to  prove  by  one  Mason  the  theft 
of  certain  cotton  owned  by  him  on  the  night 
of  the  9th  of  October  of  the  same  year. 
There  was  some  rather  strong  testimony  in- 
troduced In  evidence  tending  to  connect  ap- 
pellant and  South  with  this  last-named  theft, 
which  testimony  we  deem  unnecessary  to  set 
out  here.  It  was  shown  that  Burleson  and 
Mason  lived  several  miles  from  each  other, 
and  It  Is  stated  the  Mason  theft  occurred  on 
the  night  of  the  9th  of  October,  1907,  and  the 
theft  from  Burleson  on  the  14th  day  of  Oc- 
tober, 1907.  When  this  testimony  was  of- 
fered, counsel  for  appellant  objected  on  the 
ground  that  this  was  a  separate  offense  from 
that  for  which  he  stood  charged  on  the 
trial,  and  that  the  transaction  was  too  re- 
mote, did  not  tend  to  connect  him  with  the 
theft  of  J.  C.  Burleson's  cotton,  and  was  Ir- 
relevant and  prejudicial.  Under  the  author- 
ities this  objection,  It  seems,  Is  clearly  ten- 
able. See  Carter  v.  State,  23  Tex.  App.  508, 
5  S.  W.  128;  Mayfield  v.  State,  23  Tex.  App. 
645,  5  S.  W.  161;  Denton  v.  State,  42  Tex. 
Cr.  R.  427.  60  S.  W.  670;  and  Wyatt  v.  State 
(Tex.  Cr.  App.)  114  S.  W.  812.  A  reading  of 
the  cases  will  disclose  that,  while  they  differ 
in  their  facts  as  to  the  length  of  time  Inter- 
vening between  the  transactions  sought  to 
be  shown  In  the  evidence,  if  they  are  In  fact 
Independent  and  unrelated,  it  would  seem 
that  such  testimony  should  not  be  received. 
See,  also,  Walton  v.  State,  41  Tex.  Cr.  R. 
454,  55  S.  W.  567;  Kelley  v.  State,  18  Tex. 
App.  269;  Nixon  v.  State,  31  Tex.  Cr.  R. 
205,  20  S.  W.  364;  Williams  ▼.  State,  38 
Tex.  Cr.  R.  135,  41  S.  W.  645;  and  Buck  ▼. 
State  (Tex.  Cr.  App.)  38  S.  W.  772.  Again,  It 
is  clear  that.  If  this  testimony  could  In  any 
event  be  admitted  under  the  decisions.  It 
should  have  been  limited  for  the  purpose  of 
showing  system  and  Intent.  Scott  v.  State 
(Tex.  Cr.  App.)  68  S.  W.  680;  Long  t.  State, 
11  Tex.  App.  881. 

3.  The  record  further  shows  that  while  the 
Jury  were  deliberating,  at  their  request,  the 
presiding  Judge  entered  the  Jury  room,  where 
the  Jury  were  considering  their  verdict  In 
the  case,  closed  the  door  behind  him,  and  In 
the  absence  of  appellant  and  his  counsel  was 
asked  by  the  Jury  for  an  explanation  as  to 
the  court's  charge  touching  the  penalty  that 
might  be  inflicted  in  case  of  conviction;  and 
the  court  then  and  there  stated  to  the  Jury 
verbally  that  It  was  as  he  had  written  the 
matter  in  his  charge,  and  then  and  there  ver- 
bally explained  to  the  Jury  said  part  of  the 
charge.  This  conduct  of  the  presiding  Judge 
was  called  in  question  and  objected  to  be- 
cause, as  stated  In  the  bill:  "The  Jury  failed 
to  appear  before  the  judge  in  open  court  in  a 
body,  and  their  foreman  stated  to  the  court 
the  particular  point  of  law  on  which  tb^y 
desired  further  instruction,  and  the  court 
failed  to  give  such  instruction  In  writing  In 
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open  coQrt."  The  statute  prescribes  the 
manner  In  trhlch  the  Jury  may  communicate 
with  the  court  touching  additional  instruc- 
tions, and  should  always  be  scrnpulouely 
followed.  While  there  is  nothing  in  this  case 
to  cast  the  slightest  imputation  upon  the 
good  faith  and  honesty  of  the  court's  action. 
It  is  a  practice  that  ought  not  to  be  permit- 
ted. It  Is  80  liable  to  abuse  that,  even  in 
the  absence  of  Injury,  it  must  be  reprobated. 

4.  Again,  on  the  trial  of  the  case  the  state 
was  permitted  to  show  by  one  Elates  that  on 
the  morning  after  the  theft  in  question  he 
bad  a  talk  with  Tom  South  and  Burleson,  In 
which  conversation  South  made  a  confession 
to  him  of  stealing  this  cotton  with  appellant, 
and  that  they  had  put  the  cotton  in  Wyatt 
Hanks'  cotton  seed  house.  This  testimony 
was  objected  to,  because  this  was  after  the 
commission  of  the  oflTense,  and  was  not  ad- 
missible to  show  conspiracy,  and  said  state- 
ment was  not  made  In  the  presence  of  appel- 
lant, and  was  hearsay.  Irrelevant,  and  prej- 
udicial. These  objections  should  have  been 
sustained.  It  may  well  be  doubted  wheth- 
er the  testimony  of  corroboration  is  suflS- 
dent,  though,  In  view  of  another  trial,  we 
forego  any  discussion  of  this  matter. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


SIMMONS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March  8, 
1909.) 

1.  CsnaNAL  Law  (S  656*)— TkcaI/— Miscon- 
duct OF  Pbesidiro  Judge. 

The  remarks  of  the  court,  in  sustaining  an 
objection  to  a  question,  asked  a  witness  on  redi- 
rect examination,  as  to  what  had  become  of 
criminal  charges  against  him  as  shown  by  his 
crosj-examination,  to  impeach  him,  that  if  there 
had  been  any  objection  at  the  start  it  might 
bare  sustained  the  same,  on  the  ground  that  it 
«as  immaterial  and  irrelevant,  was  erroneous, 
M  impresising  on  the  jury  that  the  attack  on 
tbo  credibility  of  the  witness  was  inconsequen- 
tial, and  that  the  proof  offered  to  support  the 
same  was  immaterial  and  irrelevant 

[Ed.    Note.— For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  |  1530;    Dec.  Dig.  |  656.»] 

2.  Criminal  Law    (§  476*)  —  Opinion  Evi- 
DEXCE— ADMissiBinnr. 

Where  the  state's  evidence  showed  that  the 
body  of  decedent  was  dragged  along  the  ground 
after  he  bad  been  shot,  and  accused  showed  that 
to  examination  of  the  ground  disclosed  no  trace 
of  blood,  and  a  physician  who  qualified  as  an  ex- 
pert testified  that  decedent  was  shot  in  the  neck, 
etrering  both  the  Jugular  vein  and  the  arteries 
connected  therewith,  that  a  person  so  shot  would 
qnirkly  bleed  to  death,  and  that  the  blood  would 
bojin  to  flow  immediately,  the  refusal  to  per- 
mit the  physician  to  give  his  opinion  as  to 
wbether  the  flow  of  blood  would  have  been  so 
immediate  and  in  such  quantities  as  to  have  left 
on  the  ground  and  vegetation  signs  of  blood  easi- 
l.»  discoverable,  was  error ;  such  matter  being  a 
proper  subject  of  expert  testimony. 
'  [Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  |  10C2;   Dec  Dig.  {  476.*] 


3.  HoMiciM   (5   110*)— Self-Defensb— What 

CONSTHXTTES    ATTACK. 

Proof  that,  at  the  moment  accused  shot  de- 
cedent, decedent  bad  his  gun  practically  in  a 
firing  position,  cocked,  presented,  with  his  hand 
on  the  trigger,  showed  an  actual  attack,  author- 
izing accused  to  defend  as  against  an  actual  at- 
tack, and  not  merely  as  against  a  reasonable  ap- 
prehension of  danger  based  on  acts  of  mere  prep- 
aration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  140 ;   Dec.  IMg.  §  110.*] 

4.  Homicide  ($  300*)  —  Self-Defense  —  Evi- 
denced—Instructions. 

Where  the  evidence  showed  that,  at  the 
moment  accused  shot  decedent,  decedent  had  his 
gun  practically  in  a  firing  position,  cocked,  pre- 
sented, with  his  hand  on  the  trigger,  and  that 
accused  shot  in  the  belief  that  his  life  was  in 
immediate  danger^  an  instruction  that  a  homi- 
cide is  permitted  in  the  necessary  defense  of  the 
person,  when  the  attack  is  such  as  to  produce  a 
reasonable  fear  of  death,  etc.,  and  that  if  de- 
cedent was  at  the  time  of  the  shooting  in  the 
act  of  making  an  attack  on  accused  under  cir- 
cumstances reasonably  indicating  to  accused 
that  decedent  intended  to  murder  him,  etc.,  ac- 
cused was  not  guilty,  sufficiently  presented  the 
issue  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  617 ;   Dec.  Dig.  §  300.*] 

Appeal  from  District  Court,  Roberts  Coun- 
ty;  H.  G.  Hendricks,  Judge. 

J.  M.  Simmons  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Revers- 
ed and  remanded. 

Hoover  &  Taylor,  W.  T.  Allen,  and  W.  R. 
Ewing,  for  appellant  Baker,  Willis  &  Wil- 
lis and  F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  Appellant  was  indicted  in 
the  district  court  of  Hansford  county  on  the 
14th  day  of  October,  1907,  charged  with  the 
murder  of  one  George  Altkens,  alleged  to 
have  been  committed  in  said  county  on  the 
30th  day  of  June  of  the  same  year.  The 
case  was  thereafter  transferred  on  change  of 
venue,  by  agreement,  to  Roberts  county,  and 
on  the  trial,  ending  on  the  15th  day  of  Feb- 
ruary, 1908,  appellant  was  found  guilty  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  six  years. 

We  deem  it  unnecessary  to  give  an  extend- 
ed statement  of  the  facts.  Briefly,  the  evi- 
dence shows  that  both  appellant  and  deceased 
resided  on  Palo  Duro  creek,  in  Hansford 
county;  their  residences  being  something  like 
a  mile  and  a  half  apart  Appellant  lived  be- 
low deceased  on  the  creek,  but  his  land  ex- 
tended and  his  fence  was  built  something 
like  300  yards  from  Altkens'  residence.  Ap- 
pellant was  mainly  engaged  in  raising  alfal- 
fa, and  bad  not  made  any  serious  effort  to 
grow  any  other  crops.  From  the  testimony  It 
seems  that  the  hogs  of  Altkens  and  probably 
others  had  been  making  serious  depredations 
upon  appellant's  crops,  greatly  to  his  annoy- 
ance and  to  the  extent  of  causing  him  con- 
siderable loss.    He  had  made  some  effort  to 
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stop  these  Inroads,  aod  out  of  this  and  proba- 
bly other  facts  developed  the  strained  rela- 
tions between  the  parties.  The  evidence 
tended  to  show  threats  on  the  part  of  deceased 
to  kill  appellant,  or  at  least  do  him  some 
serious  injury,  and  It  is  shown  beyond  doubt 
or  question  that  deceased  was  a  dangerous, 
violent,  and  quarrelsome  man,  and  also  that 
he  had  be«i  engaged  In  a  number  of  diffi- 
culties and  controversies  with  his  neighbors, 
which  facts  came  to  the  knowledge  of  appel- 
lant. On  the  morning  of  the  killing,  which 
was  on  Sunday  morning,  appellant  and  his 
young  son,  Lindsey  Simmons,  left  the  for- 
mer's residence  to  go  some  distance  from  the 
house  down  in  the  alfalfa  field,  with  the 
avowed  purpose,  as  stated  by  them,  of  look- 
ing to  see  if  there  were  any  bogs  in  the  field, 
and  also  to  finish  stacking  some  alfalfa, 
which  had  been  cut,  in  view  of  threatened, 
impending  rain,  and  with  the  purpose  on  ap- 
pellant's part,  as  stated  by  him,  if  he  killed 
deceased's  bogs,  to  pay  for  them.  The  testi- 
mony of  appellant  and  his  son  shows  that 
when  they  got  to  the  field  they  discovered 
only  one  hog,  and  in  view  of  this  fact  and 
the  messages  which  appellant  had  sent  de- 
ceased he  seemed  to  think  it  likely  that  de- 
ceased had  made  some  effort  to  get  his  hogs 
out  of  the  field,  and  stated,  therefore,  that 
he  would  not  kill  the  hog,  but  would  set 
his  dogs  on  it  and  run  It  out  of  the  field. 
The  dogs  were  set  upon  the  hog  and  ran  it 
into  a  branch  or  creek,  and  soon  after  this, 
or  about  this  time,  deceased  was  seen  coming 
from  towards  his  residence  with  his  gun  in 
his  hand  at  a  very  rapid  gait.  At  this  time 
appellant  and  his  son  were  on  different  sides 
of  the  creek;  appellant  having  a  rifle  and 
his  son  a  shotgun.  Appellant  seems  to  have 
crossed  the  creek  to  where  bis  son  was  and 
exchanged  guns  with  him.  When  deceased 
came  up,  some  colloquy  ensued.  In  the 
meantime  appellant  claims  he  had  called  out 
to  deceased  to  go  back;  that  he  wanted  no 
trouble  with  him.  He  testifies,  further,  that 
deceased  proposed  that  they  step  off  20  paces 
and  shoot  it  out,  to  which  he  replied  that  it 
did  not  matter,  or  something  to  that  effect; 
that  he  really  believed  this  was  a  pretext  to 
get  some  advantage  of  him,  and  that  at  this 
time  deceased  was  somewhat  in  the  act  of 
walking  away  from  him,  and  yet  with  his 
back  not  squarely  to  him,  and  that  after  he 
had  gone  a  few  paces  he  turned  partly  and 
almost  entirely  around,  with  his  gim  almost 
raised  to  a  shooting  position,  cocked,  with 
his  left  hand  supporting  the  gun  and  his 
right  hand  on  the  trigger,  and,  while  al- 
most in  the  act  of  shooting,  appellant  fired 
upon  him  and  killed  him. 

There  were  two  witnesses  for  the  state,  Al- 
fred Klnnebrugh  and  Thomas  Aitkens,  who 
gave  a  different  account  of  the  matter,  and 
who  in  substance  testified  that,  while  quite 
II  distance  away,  they  were  in  a  situation  to 
see  and  did  see  the  parties,  at  the  time 
of  the  shots,  and  did  not  see  deceased  making 


any  demonstration.  These  witnesses  also  tes- 
tified, and  especially  Klnnebrugh,  that,  imme- 
diately after  the  shot  was  fired,  appellant 
and  his  son  went  to  the  place  where  de- 
ceased was  standing,  and  appeared  to  be 
dragging  something  along  through  the  alfalfa, 
and  then  stooped  down  over  the  Ijody  as  If 
in  the  act  of  fixing  something.  There  was 
some  proof,  also,  to  the  effect,  in  substance, 
that  the  cartridge  which  was  found  in  de- 
ceased's gun  had  blood  on  the  end  of  it,  and 
that  there  was  also  some  blood  about  the 
gun.  The  state's  theory  evidently  was,  and 
they  sought  by  this  testimony  to  prove,  that 
the  bloody  cartridge  in  the  gun  had  been 
placed  there  by  appellant,  and  that  deceased 
was  dragged  from  the  place  where  he  had 
been  killed,  and  the  body  placed  in  such 
position  and  the  gun  in  such  position  as  to 
support  and  lend  color  to  his  theory  and 
claim  of  self-defense.  This  is  not  intended 
by  any  means  to  be  a  full  statement  of  the 
case;  but  it  Is  perhaps  sufficient  to  illus- 
trate the  questions  discussed.  Both  the  wit- 
nesses Klnnebrugh  and  Aitkens  were  some  250 
yards  from  the  place  of  the  killing,  and 
there  was  quite  a  controversy  as  to  Just 
where  they  were  and  what.  If  anything,  they 


1.  During  the  progress  of  the  trial  the 
state  Introduced  as  a  witness  one  George 
Trost  By  him  they  sought  to  prove,  and 
did  prove,  that  he  was  near  to  the  scene  of 
the  difficulty,  and  beard.  Just  preceding  the 
firing,  some  loud  talking  In  a  voice  which 
he  did  not  believe  to  be  the  voice  of  de- 
ceased; but  he  thought  he  heard  some  one 
calling  him,  and  Immediately  went  to  the 
scene  of  the  fatal  difficulty.  Just  before  be 
got  there  be  met  Klnnebrugh  coming  away, 
and  saw  George  Aitkens  at  or  near  the  place 
where  the  body  of  deceased  lay.  There  were 
many  discrepancies  in  the  testimony  of  both 
Klnnebrugh  and  Aitkens,  and  the  cross-ex- 
amination of  these  witnesses  and  the  dis- 
closures thereby  brought  about  were  such  as 
much,  and  probably  would  have.  Impaired  the 
weight  of  their  testimony  with  the  Jury. 
The  testimony  of  this  witness  Trost  was  im- 
portant to  the  state  and  very  damaging  to 
the  appellant,  in  that  it  supported  their  con- 
tention and  claim  that  they  were  in  such  a 
point  of  nearness  to  the  difficulty  as  to  have 
seen  what  transpired  at  the  immediate  time 
of  the  shooting.  On  cross-examination  the 
defendant  proved  by  the  witness  Trost  that 
he  had  been  charged  in  Oklahoma  with  rob- 
bing a  Jew  peddler,  and  also  with  getting  too 
much  whisky. 

Soon  after  these  developments  on  the  in- 
quiry of  the  defendant,  the  state,  on  redirect 
examination,  asked  him  what  had  become  of 
the  charges  against  him.  This  question  was 
objected  to  by  counsel  for  appellant,  and  the* 
objection  sustained.  In  sustaining  this  ob- 
jection for  the  appellant,  the  court  made 
this  remark,  as  stated  in  the  bill  of  excep- 
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tloDS:  "If  there  had  been  any  objection 
made  at  the  start,  I  might  hare  sustained  It 
on  the  ground  that  It  was  Immaterial  and 
Irrelevant."  Counsel  for  defendant  excepted 
to  this  remark  of  the  court,  made  In  the 
presence  and  hearing  of  the  jury,  because 
said  remark  was  on  the  weight  of  the  evi- 
dence, was  in  the  presence  and  bearing  of 
the  Jury,  and  was  calculated  to  prejudice 
the  rights  of  the  defendant,  and  because  said 
testimony  was  admissible  and  relevant  in 
this  case.  We  think  the  court  was  In  error 
In  making  such  remark  in  the  presence  and 
hearing  of  the  Jury ;  nor  can  we  say  that  the 
error  was  not  harmful.  That  the  testimony 
of  this  witness  was  important  is  not  to  be 
doubted.  Tliat  It  was  proper  for  the  defend- 
ant to  contradict  or  impeach  the  witness  by 
any  method  known  to  the  law,  of  course,  ad- 
mits of  no  question.  For  the  court  to  say, 
in  the  presence  and  hearing  of  the  jury, 
that  if  the  objection  bad  been  timely  made 
be  might  or  would  have  sustained  the  ob- 
jection to  It  as  being  Irrelevant  and  immate- 
rial, must  obviously  have  had  the  effect  to 
Impress  the  Jury  that  the  attack  on  the 
credibility  of  the  witness  sought  to  t>e  made 
by  the  defendant  was  Inconsequential,  and 
that  the  proof  offered  to  support  same  was 
both  Immaterial  and  irrelevant 

Jn  the  case  of  Moore  v.  State,  33  Tex.  Cr. 
R.  306,  28  S.  W.  403,  we  said:  "The  court 
should  simply  rule  upon  objections  to  the  ad- 
mission or  rejection  of  testimony  without 
comment  Such  is  the  spirit,  and  even  let- 
ter, of  the  statute.  Inquiry  on  appeal  as  to 
whether  Injury  was  caused  by  comments  of 
the  conrt  In  such  state  of  case  ought  not  to 
be  a  question  for  revision."  Again,  in  the 
later  case  of  Kirk  v.  State,  35  Tex.  Cr.  R. 
224,  32  S.  W.  1045,  Judge  Hurt,  speaking  for 
the  court  and  discussing  a  quite  similar 
question,  says:  "To  corroborate  the  pros- 
ecutor, who  swears  positively  that  appellant 
was  the  party  who  assaulted  and  robbed  him, 
the  state  Introduced  evidence  of  horse  tracks 
found  near  the  place  of  robbery,  and  dr- 
comstances  which  tended  strongly  to  show 
that  they  were  made  by  the  appellant's  horse. 
Appellant  objected  to  this  evidence,  on  the 
ground  that  it  was  immaterial.  In  ruling  up- 
on the  admissibility  of  this  testimony,  the 
learned  Judge  below  remarked,  in  the  hear- 
ing of  the  jury,  that  he  thought  that  evidence 
of  that  character  was  highly  material.  To 
these  remarks  appellant  by  counsel  objected, 
reserving  bis  bill  of  exceptions.  Article  715, 
Code  Cr.  Proc  1895,  provides  that  in  charg- 
ing the  Jury  the  court  shall  not  express  any 
opinion  as  to  the  weight  of  the  evidence. 
Article  767  provides  that  in  ruling  upon  the 
admissibility  of  evidence  the  Judge  shall  not 
discuss  or  comment  upon  the  weight  of  same 
or  its  bearing  in  the  case,  but  shall  simply  de- 
cide whether  or  not  it  be  admissible;  nor 
shall  be  at  any  stage  of  the  proceedings 
previons  to  the  return  of  the  verdict  make 
any  remark  calculated  to  convey  to  the  jury 


bis  opinion  of  the  case.  Now,  let  us  sup- 
pose that  in  the  charge  of  the  court  he  had 
Instructed  the  jwry,  with  reference  to  the 
horse  tracks,  that  he  believed  this  was  high- 
ly important  and  material  testimony ;  would 
he  not  hare  been  charging  the  jury  In  regard 
to  the  weight  of  the  testimony?  Most  evi- 
dently he  would.  It  is  the  object  of  our 
Code,  gathered  from  every  provision  relating 
to  that  subject,  to  prohibit  the  judge  from 
expressing  any  opinion  as  to  the  weight  of 
the  testimony  or  credibility  of  the  witnesses. 
The  court  can  neither  do  this  in  its  charge 
nor  In  ruling  upon  the  admissibility  of  testi- 
mony. See  Wilson  v.  State,  17  Tex.  App. 
525;  Crook  v.  State,  27  Tex.  App.  198,  11 
S.  W.  444;  Reason  v.  State  (Tex.  Cr.  App.) 
30  S.  W.  780 ;  Lrawson  v.  State  (Tex.  Cr.  App.) 
32  S.  W.  895." 

We  can  well  understand  how  in  practice  it 
may  sometimes  become  important,  with  a 
view  of  making  clear  to  counsel  the  precise 
limit  and  scope  of  a  ruling  in  respect  to  a 
matter  of  evidence,  that  the  court  should 
make  some  statement  and  it  may  sometimes 
happen.  In  seeking  Information  from  coun- 
sel, the  court  may  have  occasion  to  use  lan- 
guage that  might  be  construed  into  some  ex- 
pression touching  the  importance  or  scope  of 
the  testimony  offered  or  the  nature  of  the  ob- 
jections made;  but  ordinarily  the  rule  laid 
down  in  the  case  first  quoted  ought  to  be 
strictly  and  literally  observed;  that  is,  the 
court  ought  without  discussion  or  comment, 
to  -rule,  and  either  admit  or  reject  proffered 
testimony.  The  fact  that  a  statement  of  the 
court  as  to  the  Importance  or  unimportance 
of  testimony  Is  stated  from  the  bench  would 
often  make  it  no  less  hurtful  than  if  con- 
tained in  the  written  charge.  The  trial  Judge 
is  to  the  Jury  the  Lord's  anointed.  His  lan- 
guage and  his  conduct  have  to  them  a  special 
and  peculiar  weight  Literally,  in  such  mat- 
ters, his  communications  should  be,  "yea,  yea, 
and  nay,  nay." 

2.  During  the  progress  of  the  trial,  and 
while  appellant  was  Introducing  his  testi- 
mony, he  produced  as  a  witness  Dr.  M.  L. 
Gunn.  This  witness  qualified  as  an  expert 
and  testified,  in  substance,  that  deceased  was 
shot  in  the  neck,  severing  both  the  jugular 
vein  and  the  arteries  connected  therewith. 
Having  before  this  shown  by  several  witness- 
es a  careful  examination  of  the  ground  and 
alfalfa  growing  thereon,  at  and  near  the 
place  where  the  body  of  deceased  was  found, 
without  discovering  any  sign  or  trace  of 
blood,  and  evidently  with  a  view  of  adducing 
before  the  Jury  all  possible  testimony  from 
which  they  could  gather  the  conclusion  of  the 
impossibility  of  the  body  of  deceased  having 
been  moved  as  indicated  by  the  testimony  of 
the  state's  witnesses,  without  there  t>eing 
some  trace  of  blood  on  the  ground  or  alfafa, 
the  appellant  proposed  to  prove  by  this  wit- 
ness, and,  if  permitted,  he  would  have  an- 
swered, that  a  wound  inflicted  In  the  manner 
in  which  deceased  was  wounded  would  have 
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been  such  as  tbat  such  a  quantity  of  blood 
would  have  flowed  from  the  wound  Immedi- 
ately as  would  have  left  a  Blga  where  the 
body  fell.  This  was  In  response  to  a  ques- 
tion as  to  whether  or  not,  if  a  person  was 
shot  In  such  a  way  as  to  serer  the  jugular 
vein  and  the  arteries  In  connection  therewith, 
the  blood  would  begin  to  spurt  from  the 
wound  immediately,  and  whether  or  not  the 
blood  would  flow  In  such  quantities  as  to 
leave  a  sign  of  the  blood  upon  the  ground 
where  the  body  fell.  The  objection  to  this 
testimony  was  that  same  was  not  the  subject 
of  expert  testimony.  The  court  makes,  in  ap- 
proving this  bill  of  exceptions,  the  following 
statement:  "The  following  Is  the  question  as 
taken  from  the  stenographer's  notes  asked 
by  defendant's  counsel  ns  to  said  matter: 
'State  to  this  Jury  whether  or  not  if  the  body 
fell,  shot  as  I  have  described,  and  then  be 
dragged  10  or  15  steps,  whether  or  not  It 
would  be  possible  to  drag  a  body  that  way 
without  leaving  traces  of  blood  where  the 
body  was  dragged.  Counsel  for  the  State: 
We  object  to  that,  as  not  a  proper  subject  of 
expert  testimony.  The  Court:  Sustain  the 
Objection.  Mr.  Taylor:  We  except'"  An 
inspection  of  the  statement  of  facts  shows 
that  the  witness,  among  other  things,  testified 
as  follows:  "There  is  a  large  vein  on  the  in- 
side of  the  muscle  on  both  sides,  and  there  Is 
an  artery  on  the  inside  of  the  vein.  All  the 
blood  to  the  head  goes  through  those  veins. 
If  those  -veins  are  severed  and  those  arteries 
are  severed,  the  result  would  be  that  the 
man  would  bleed  to  death  pretty  quick.  If 
a  man  was  shot  so  the  Jugular  vein  and  the 
artery  were  cut,  the  blood  would  begin  to 
flow  immediately.  If  the  artery  was  cut  In 
two.  It  would  come  In  spurts  with  every  pul- 
sation of  the  heart.  If  the  vein  was  cut,  it 
would  flow  In  small  streams.  If  a  man  was 
shot  In  the  center  of  tlie  neck,  that  would 
sever  the  artery." 

In  this  condition  of  the  record  and  proof 
It  is  our  belief  that  appellant  was  entitled 
to  have  the  opinion  of  this  witness  as  an 
expert,  in  view  of  all  the  facts  stated  by 
him,  as  to  whether  the  flow  of  blood  would 
have  been  so  immediate  and  in  such  quanti- 
ties as  to  have  left  on  the  ground  and  vege- 
tation signs  of  blood  easily  discoverable. 
It  seems  to  us  that  it  might  be  a  matter  of 
common  knowledge  that,  if  the  Jugular  vein 
was  severed,  It  would  result  In  loss  of  blood ; 
but  as  to  how  great  the  loss,  how  Immediate, 
whether  In  such  quantities  as  would  have 
become  evident,  and  as  would  have  left 
Impressions  and  signs  on  the  ground,  were 
matters  peculiarly  within  the  knowledge  of 
an  expert,  and  It  was  such  a  question  as  he 
should  have  been  permitted  to  express  an 
opinion  upon.  In  the  case  of  Pilot  v.  State, 
38  Tex.  Cr.  R.  515,  43  S.  W.  112,  1024,  a  some- 
what similar  matter  came  before  this  court. 
In  that  ease  Dr.  Reeves  was  permitted  to 
state  that  he  had  examined  the  leg  of  the 
deceased,  who  had  been  Injured  by  a  gun- 


shot wound;  tbat  the  bone  had  been  fractur- 
ed In  three  places,  and  the  muscles  and  ar- 
teries had  been  severed ;  that  his  leg  at  the 
time  was  covered  by  heavy  drawers  and 
pants,  and  the  sock  was  drawn  up  over  the 
drawers.  The  testimony  In  the  case  show- 
ed that  be  had  been  shot  In  the  house  about 
12  o'clock,  and  that  his  dead  body  was  found 
the  next  morning  about  18  feet  in  the  rear 
of  the  store  in  a  gully.  In  this  condition  of 
affairs  the  expert  was  permitted  to  testify  on 
these  facts  that  it  was  possible  for  the  de- 
ceased to  have  been  shot  In  the  house  as  re- 
lated, and  to  have  gotten  to  the  gully  18  feet 
in  the  rear  of  the  store,  and  left  no  sign  of 
blood  along  the  route.  It  was  held  in  this 
case  that  such  testimony  came  within  the 
rule  of  expert  testimony.  Clearly,  if  a  physi- 
cian who  qualifies  as  an  expert  is  permit- 
ted under  a  given  state  of  facts  shown  In 
the  evidence  to  express  the  opinion  that  a 
wounded  person  might  go  a  given  distance 
without  leaving  any  sign  of  blood  along  the 
route,  it  would  seem  necessarily  to  follow 
that  the  converse  of  this  proposition  would 
be  true,  and  that  he  might  testify,  and  should 
be  allowed  to  testify,  if  such  in  his  opinion 
was  the  case,  that  a  different  wound  would 
be  such  as  inevitably  to  leave  signs  of  blood 
along  the  route  either  "voluntarily  under- 
taken by  him  or  along  one  which  he  had 
been  dragged.  Such,  also,  as  we  understand, 
is  the  rule  of  the  Supreme  Court  of  the  Unit- 
ed States  In  the  well-considered  case  of  Bram 
V.  United  States,  108  U.  S.  532,  18  Sup.  Ct. 
183,  42  L.  Ed.  5U8.  In  that  case  Mr.  Justice 
White,  speaking  for  the  court,  uses  this  lan- 
guage: "An  objection  to  a  question,  asked 
of  a  medical  witness,  whether  in  his  opin- 
ion a  man  standing  at  the  hip  of  a  recum- 
bent person,  and  striking  blows  on  that  per- 
son's head  and  forehead  with  an  ax,  would 
necessarily  be  spattered  with  or  covered  with 
some  of  the  blood,  was  also  properly  over- 
ruled. We  think  the  assumed  facts  recited 
In  the  question  were  warranted  by  the  proof 
in  the  case,  and  that  the  evidence  sought  to 
be  elicited  from  the  witness  was  of  a  char- 
acter justifying  an  expression  of  opinion  by 
the  witness;  the  jury,  after  all,  being  at 
liberty  to  give  to  the  evidence  such  weight 
as  In  their  Judgment  it  was  entitled  to.  Hopt 
T.  Utah,  120  U.  S.  430,  7  Sup.  Ct  614,  30  U 
Ed.  708.  See,  also,  Wharton,  Crlm.  Evidence, 
§  412;  Robinson  v.  State  (Tex.  Cr.  App.)  63 
S.  W.  870 ;  Henry  v.  State  (Tex.  Cr.  App.)  49 
S.  W.  97;  Sebastian  v.  State,  41  Tex.  Cr.  B. 
248.  .'33  S  W.  875. 

3.  The  charge  of  the  court  on  the  issue  of 
self-defense  is  most  vigorously  and  fiercely 
assailed  by  counsel  for  appellant  It  is  ur- 
gently insisted  that  same  is  erroneous,  in 
that  it  submits  to  the  jury  as  a  ground  of 
self-defense  the  issue  of  actual  attack  and 
danger  only,  and  the  same  does  not  submit 
the  Issue  of  re.isonable  apprehension  of  dan- 
ger. We  have  carefully  examined  the  state- 
ment of  facts,  and  are  not  prepared  to  agree 
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witli  ooonsel  for  appellant  that  tbe  charge  of 
the  court  in  this  respect  is  erroneous  or  sub- 
ject to  Just  criticism.  Without  undertaking 
to  set  out  at  length  tbe  testimony,  which 
would  require  more  time  than  can  be  given 
to  it,  tbe  evidence  of  both  appellant  and  his 
son  was  to  the  effect  that  at  the  moment  ap- 
pellant fired  the  deceased  had  his  gun  prac- 
tically in  a  firing  position,  cocked,  presented, 
with  Ills  hand  on  tbe  trigger,  and  that  he 
sbot  In  tbe  belief  that  his  life  was  in  im- 
minent, pressing,  and  immediate  danger.  Of 
course,  charges  on  self-defense,  as  upon  all 
other  issues,  must  and  should  conform  to 
fScta  It  may  sometimes  happen  that  tbe 
testimony  would  present  both  the  Issue  of 
actual  attack,  as  well  as  a  ground  of  self- 
defense  based  on  reasonable  apprehension  of 
danger.  The  evidence  may  sometimes  pre- 
sent the  latter  defense  without  the  testimony 
showing  an  actual  attach  made.  But,  as  we 
read  the  record  in  this  case,  the  acts  and 
conduct  of  tbe  deceased  had  gone  far^  be- 
yond the  act  of  mere  preparation,  but  that 
bis  every  movement,  whole  conduct,  and  the 
entire  acts  constituted  an  actual  attack  made 
by  him  on  appellant  We  do  not  under- 
stand that,  in  order  that  there  should  be  an 
attack.  It  must  be  a  completed  attack;  but 
it  means  such  progress  in  the  hostile  demon- 
stration and  movement  as  to  go  beyond  the 
mere  acta  of  preparation,  and  such  as  to 
demonstrate  beyond  doubt  tbe  beginning  and 
evidence  the  progress  of  an  actual  hostile 
movement.  In  this  respect  this  case  is  eas- 
ily distlDguishable  from  all  the  cases  cited 
by  appellant  Phlpps  v.  State,  84  Tex.  Gr. 
R.  560,  31  S.  W.  397;  Poole  v.  State,  45  Tex. 
Cr.  R.  365,  76  S.  W,  565;  Brady  v.  State 
(Tex.  Cr.  App.)  65  S.  W.  521.  This  case  in  its 
facts  la  strikingly  like  those  considered  in 
Pinson  t.  State,  50  Tex.  Cr.  R.  234,  96  S.  W. 
23.  See,  also,  Casey  v.  Stale  (Tex.  Cr.  App.) 
US  S.  W.  634. 

On  tills  subject  tbe  court  did  Instruct  the 
jury  as  follows:  "Ton  are  charged  that 
homicide  is  permitted  in  tbe  necessary  de- 
fense of  person — that  Is  to  say,  that  when 
tbe  attack  is  such  as  to  produce  In  the  mind 
of  the  i)eTson  doing  the  killing  at  the  time 
of  the  homicide  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  Injury ;  and, 
considering  the  plea  of  self-defense  of  the 
defendant  In  this  case,  It  is  your  duty  to 
look  at  tlie  transaction  from  what  you  be- 
lieve from  the  evidence  was  tbe  standpoint 
of  tbe  defendant  at  the  time  of  tbe  homicide. 
Hence  yon  are  instructed  In  this  case  that 
if  yon  find  and  believe  from  tbe  evidence 
that,  at  the  time  the  defmdant  Simmons 
fired  tbe  fatal  shot,  tbe  deceased,  Altkens, 
waa  In  the  act  of  making  an  attack  upon 
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blm,  Simmons,  with  a  rlfl%  onder  circum- 
stances which  reasonably  indicated  to  tbe 
said  Simmons  that  the  said  Altkens  intended 
to  murder  him,  or  inflict  upon  said  Simmons 
some  serious  bodily  Injury,  and  tbat  said 
rifle  and  the  manner  of  Its  use  were  such  as 
were  reasonably  calculated  to  produce  such 
results,  or  either  of  them,  yon  are  charged 
tbat  the  law  presumes  that  tbe  deceased  In- 
tended to  murder,  or  Inflict  serious  bodily  in- 
jury upon,  tbe  defendant,  and  it  will  be  your 
duty  to  find  the  defendant  not  guilty;  and 
in  this  connection  you  are  further  charged 
that  the  defendant  was  not  required  to  re- 
treat at  tbe  time  to  avoid  the  necessity  of 
killing  deceased."  This,  under  the  facts  of 
tbe  case,  was,  as  we  believe,  a  sufficient  sub- 
mission of  the  Issue  of  self-defense.  The  on- 
ly portion  of  same  which  is  subject  to  any 
criticism  Is  a  part  of  tbe  first  sentence  of  the 
clause  above  quoted,  which  is  as  follows: 
"It  is  your  duty  to  look  at  the  transaction 
from  what  you  believe  from  the  evidence  was 
the  standpoint  of  tbe  defendant"  This  is 
criticised,  and  thought  to  be  objectionable,  in 
that  the  Jury  may  have  Inferred  that  they 
would  Judge  of  the  transaction  from  what 
the  after  developments  disclosed  to  be  the 
real  facts,  and  would  not  determine  the 
question  of  danger  under  the  circumstances 
as  they  appeared  to  appellant  at  the  time 
and  in  bis  great  extremity.  We  think  this 
criticism  is  probably  well  taken,  and  on 
another  trial  we  suggest  that  this  portion  of 
the  charge  of  tbe  court  be  so  framed  as  not 
to  be  subject  to  this  objection. 

4.  There  are  a  number  of  other  questions 
raised  in  the  record,  most  of  which  relate  to 
remarks  of  the  court  during  the  progress  of 
tbe  trial,  to  demonstrations  of  counsel  in  tbe 
presence  of  the  jury,  and  to  what  are  urged 
as  improper  arguments  and  statements  by 
counsel  for  the  prosecution  in  tbe  course  of 
their  argmnents  to  the  jury.  These  are  mat- 
ters which  are  not  likely  to  occur  again. 
While  some  of  the  matters  urged  are  sub- 
ject to  fair  criticism,  they  are  scarcely  of 
such  a  substantial  or  weighty  nature  as 
would  justify  us  in  reversing  tbe  case;  but 
we  beg  again  to  suggest  to  the  courts  the 
Impropriety  of  comments  upon  the  proceed- 
ings In  the  development  of  a  case,  and  tbe 
admission  of  testimony,  and  to  urge  upon 
counsel  for  the  state  greater  moderation  and 
restraint  In  tbe  matters  of  appeals  to  tbe 
jury  and  tbe  introduction  of  outside  and 
extraneous  matters  having  no  foundation  In 
the  testimony,  and  which  are  not  proper  and 
legitimate  subjects  of  discussion. 

On  the  grounds  stated,  the  judgment  of  tbe 
court  below  is  set  aside,  and  the  cause  re- 
manded for  trial  in  accordance  with  law. 
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JEFFRIES  T.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  24, 

I9a».) 
CsntiNAL  Law  (|  1090*)— Appkai/— Recobd— 
Bill  o»  Exckptiokb— Stateubkt  of  Facts 
— Necesbitt. 

Where  th«  record  contains  no  statement 
of  facts  or  bill  of  exceptions,  a  conTiction  will 
not  be  reviewed. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2807 ;   Dec.  Dig.  S  1090.*] 

Appeal  from  District  Court,  Jack  County; 
J.  W.  Patterson,  Judge. 

H.  J.  JefTries  was  convicted  of  rape,  and 
be  appeals.    AfBrmed. 

F.  J.  McGord,  Asst  Atty.  Gen.,  for 'the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
rape,  and  his  punishment  assessed  at  six 
years'  confinement  in  the  penitentiary. 

There  Is  neither  a  statement  of  the  facta 
nor  bills  of  exceptions  in  this  record.  The 
motion  for  new  trial  raises  no  question  that 
authorizes  a  review,  in  the  absence  of  the 
statement  of  facts  and  bills  of  exceptions. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


TARDLET  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  12, 

1908.     Rehearing  Denied  March  17,  1909.) 

1.  Pebjubt  (§  25*)— Indictment— SuFTicMNCT. 

An  indictment  for  perjury,  which  states 
distinctly  what  accused  swore  to  and  alleges 
that  his  testimony  was  material,  is  sufficient, 
without  showing  how  or  wherein  the  testimony 
was  material ;  but,  where  the  indictment  does 
not  allege  that  the  false  statement  was  material, 
it  must  show  on  its  face  its  materiality. 

[Ed.    Note.— For    other    cases,    see    Perjury, 
Cent.  Dig.  i  84 ;  Dec  Dig.  |  25.*] 

2.  CBnciNAL  Law  ({  614*)— Continuanob— 
Absence  of  Witnessks— Diligenob. 

Where,  on  the  second  application  for  a  con- 
tinuance on  the  ground  of  the  absence  of  wit- 
nesses, it  appeared  that  the  court  convened  on 
November  4tb,  that  the  case  was  called  and 
postponed,  that  it  was  tried  on  November  6th, 
that  the  absent  witnesses  were  accessible  to  the 
court  within  two  or  three  days,  if  served  with 
process,  and  that  no  process  was  applied  for,  the 
application  was  properly  denied. 

[Eld.    Note.— For    other    cases,    see   Criminal 
Law,  Cent  Dig.  {  1314 ;   Dec.  Dig.  I  614.*] 

8.  CsnnNAL  Law  ({  723*) — Misconduct  of 
Pbosecutino  Attobnet  —  Impbofeb  Abou- 
uent. 

Where,  on  a  trial  for  perjury,  counsel  for 
accused  urged  the  jury  to  consider  the  feelings 
of  accused^  wife,  the  argument  of  the  district 
attorney,  warranted  by  the  evidence,  that  if  ac- 
cused bad  had  as  much  consideration  for  his 
wife  as  accused's  counsel  seemed  to  have,  ac- 
cused would  not  have  entered  into  the  conspira- 
cy that  the  evidence  showed  that  he  did,  fol- 
lowed by  instructions  of  the  court  directing  the 
district  attorney  to  avoid  inflammatory  argu- 
ment, did  not  justify  a  reversal. 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  |  1676;    Dec  Dig.  i  723.*] 


Appeal  from  District  Court,  San  Saba 
County;    Clarence  Martin,  Judge. 

E.  W.  Tardley  was  convicted  of  perjury, 
and  he  appeals.    Affirmed. 

Leigh  Burleson,  R.  L.  H.  WilUams,  and 
Flack  &  Dalrymple,  for  appellant  Dayton 
Moses,  DlBt  Atty.,  and  F.  J.  McCoxd,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  conviction  was  for  per- 
jury ;  the  punishment  assessed  being  two 
years'  confinement  in  the  penitentiary. 

The  charging  part  of  the  indictment  is  as 
follows:  "The  said  B.  W.  Tardley  then  and 
there  appeared  as  a  witness  in  his  own  be- 
half, and  was  then  and  there  duly  and  legal- 
ly sworn  and  did  take  his  corporal  oath,  be- 
fore the  said  court  and  a  Jury,  as  a  witness 
to  testify  in  said  cause,  which  oath  was  then 
and  there  required  by  law  and  necessary 
for  the  ends  of  public  Justice,  and  which 
said  Tardley  by  W.  V.  Dean,  the  clerk  of 
said  court,  then  and  there  having  sufficient 
and  competent  authority  under  the  law  to 
administer  the  said  oath  to  the  said  E.  W. 
Tardley  in  that  behalf,  and  at  and  upon  the 
trial  of  the  said  issue  so  Joined  between  the 
parties  as  aforesaid,  it  then  and  there  be-' 
came  and  was  a  material  question  whether 
the  said  E.  W.  Tardley,  who  was  then  and 
there  on  trial,  charged  by  indictment  as 
aforesaid  with  having  murdered  one  Pat  Car- 
roll, did  on  Sunday,  the  next  afternoon  after 
the  said  Pat  Carroll  was  killed,  go  to  the 
feed  pens  located  about  1^  miles  east  of  the 
town  of  San  Saba,  in  said  county  and  state, 
and  have  a  conversation  with  one  Mitch 
Alexander,  a  witness  In  said  cause,  and  who 
was  present  at  the  time  of  the  killing  of 
said  Pat  Carroll ;  and  the  said  E.  W.  Tard- 
ley, being  so  sworn  as  aforesaid,  then  and 
there  on  the  trial  of  said  cause  upon  his  oath 
as  aforesaid  did  falsely,  willfully,  and  de- 
liberately, before  Hon.  Clarence  Martin, 
Judge  as  aforesaid,  and  before  the  Jurors  so 
sworn  as  aforesaid,  depose  and  state  and  tes- 
tify In  substance  and  to  the  effect  following: 
That  on  Sunday,  the  next  day  after  the  said 
Pat  Carroll  was  killed,  he,  the  said  E.  W. 
Tardley,  did  not  go  to  the  feed  pens  where 
the  said  Mitch  Alexander  was  working,  about 
1%  miles  east  of  the  town  of  San  Saba,  in 
said  county  and  state,  at  any  time  that  day, 
and  that  he  did  not  at  any  time  on  that  day 
have  a  conversation  with  the  said  Mitch 
Alexander  at  said  feed  pens  so  located  as 
aforesaid,  and  that  he  did  not  have  a  con- 
versation with  said  Mitch  Alexander  at  any 
place  on  Sunday,  the  day  after  the  said  Pat 
Carroll  was  killed,  and  the  statement  so 
made  by  the  said  E.  W.  Tardley  was  then 
and  there  material  to  the  issue  in  said  cause. 
Whereas  In  truth  and  in  fact  the  said  E.  W. 
Tardley,  on  Sunday,  the  day  after  the  klllluf 
of  Pat  Carroll,  and  in  the  afternoon  of  said 
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day,  did  go  to  tbe  feed  pens  located  about 
l]i  miles  east  of  tbe  town  of  San  Saba,  and 
did  tben  and  there  have  a  conversation  with 
the  said  Mitch  Alexander.  Tbe  said  Pat 
Carrol],  for  iirhose  murder  the  said  E.  W. 
Yardley  was  then  and  there  on  trial,  was 
killed  In  tbe  said  town  of  San  Saba  on  the 
3d  day  of  March,  A.  D.  1900.  The  said  state- 
ments so  made  by  the  said  E.  W.  Yardley 
as  a  witness  In  his  own  behalf  In  said  cause, 
In  the  manner  and  form  as  aforesaid,  were 
deliberately  and  willfully  made,  and  were 
deliberately  and  willfully  false,  as  be,  tbe 
said  B.  W.  Yardley,  then  and  there  well 
knew." 

Appellant  filed  a  motion  to  qnash  tbe  In- 
dictment, and  cites  the  court  to  the  case  of 
McVlckers  v.  State,  52  Tex.  Cr.  R.  508,  107 
S.  W.  8S1,  to  support  same,  insisting  that  the 
indictment  does  not  show  bow  or  wherein 
the  testimony  upon  which  perjury  was  predi- 
cated Is  material.  There  are  some  expres- 
sions in  the  McVlckers  Case  that  support  ap- 
pellant's contention,  but  the  first  statement 
therein  is  to  the  effect  that  the  indictment 
in  that  case  was  inartlstlcally  drawn  and 
was  rague  and  Indefinite.  Then  follows  a 
statement  that  the  same  does  not  show  bow 
or  wherein  the  statement  upon  which  per- 
jury is  predicated  became  material.  In  a 
subsequent  clause  of  the  same  opinion  wiU 
be  found  this  very  explicit  statement:  "And 
while  it  is  not  necessary  for  tbe  indictment 
to  show  the  materiality,  under  a  long  line 
of  authorities  of  this  court,  we  suggest,  In 
view  of  the  lack  of  certainty  In  the  allega- 
tion, that  a  new  Indictment  be  found."  So 
It  will  be  seen,  from  a  careful  analysis  of 
said  decision,  that  there  was  no  effort  made 
therein  to  overturn  the  settled  rule  of  this 
court,  which  is  this:  That  In  perjury  cases 
all  that  is  necessary  to  do  is  to  state  distinct- 
ly what  tbe  party  swore  to  and  allege  Its 
materiality,  and  It  is  not  necessary  to  show 
bow  or  wherein,  it  was  material.  It  is  not 
necessary  to  show  the  materiality,  since  to 
do  BO  would  be  placing  tbe  evidence  in  the 
pleading,  to  wit,  the  Indictment,  which  would 
violate  a  rudimentary  rule  of  the  law  of 
practice  and  procedure.  If  the  indictment 
alleges  that  tbe  false  statement  was  material 
to  the  issue  on  trial,  it  Is  suflScIent,  without 
alleging  the  facts  which  show  the  material- 
ity. See  Washington  v.  State,  22  Tex.  App. 
26,  3  S.  W.  228 ;  Fartain  v.  State,  22  Tex. 
App.  100,  2  S.  W.  854 ;  Kitchen  v.  State,  26 
Tex.  App.  166,  9  S.  W.  461;  and  Slsk  v. 
State,  28  Tex.  App.  432,  18  S.  W.  647.  Of 
conrse,  if  tbe  Indictment  does  not  allege  that 
the  false  statement  was  material,  then  tbe 
Indictment  must  show  upon  its  face  Its  ma- 
teriality. But  the  better  practice  Is  to  allege 
tbe  false  statement,  and  then  allege  that  said 
statement  was  then  and  there  material,  as 
Is  snggested  la  White's  Ann.  Pen.  Ck>de,  sec- 
tion 33a  See,  also,  Cravey  t.  State,  S3  Tex. 
Cr.  B.  657,  28  a  W.  472. 


Reverting  a  moment  to  the  McVlckers  Case, 
It  will  be  observed  that  the  Judgment  was  re- 
versed and  tbe  cause  dismissed.  This  was 
done  In  view  of  tbe  lack  of  certainty  in  the 
allegation  in  the  Indictment — ^not  because  the 
Indictment  did  not  show  the  materiality,  but 
for  the  lack  of  certainty  In  the  allegation  of 
the  statement  upon  which  perjury  was  pred- 
icated. Many  other  authorities,  in  addition 
to  those  above,  might  be  cited  to  support  tbe 
rule  that  It  is  not  necessary  for  the  Indictment 
to  show  the  materiality  of  the  statement  up- 
on which  perjury  is  predicated.  The  indict- 
ment before  us  in  this  case  Is  quite  explicit 
as  to  what  appellant  swore,  and  Is  equally 
explicit  In  charging  that  said  statement  was 
material  in  the  course  of  the  Judicial  in- 
quiry. The  evidence  clearly  shows  the  ma- 
teriality of  tbe  testimony.  This  was  all  that 
the  state  was  required  to  do.  We  according- 
ly hold  that  the  Indictment  Is  sufficient,  and 
that  the  evidence  amply  supports  the  allega- 
tions of  tbe  Indictment. 

As  presented  by  the  bill  of  exceptions  and 
qualifications  of  the  Judge,  we  are  of  opin- 
ion that  there  was  no  error  in  overruling  the 
application  for  continuance.  The  diligence 
was  not  sufficient  It  was  the  second  appli- 
cation. The  court  qualifies  the  bill,  and 
states  that  the  court  convened  on  November 
4,  1907.  The  case  was  called  and  postponed 
until  Wednesday  of  the  first  week  of  court 
The  witness  Mrs.  Woodward  lived  within  45 
miles  of  court  and  no  effort  was  made  to 
secure  her  attendance.  No  process  was  ap- 
plied for,  and  it  is  further  stated  that  the 
witnesses  were  accessible  to  the  court  within 
two  or  three  days'  time  if  served  with  pro- 
cess; but  no  process  of  any  kind  was  ap- 
plied for,  and  two  of  the  witnesses,  Mrs.  Mc- 
Farland  and  Mrs.  Pace,  were  absent  at  the 
last  term  of  the  court  The  case  was  tried 
on  November  6th.  As  that  matter  is  pre- 
sented, we  are  of  opinion  that  there  is  not 
a  sufficient  showing  made  to  require  a  re- 
versal for  refusing  the  continuance. 

There  Is  another  bill  of  exceptions  in  the 
record.  It  complains  of  tbe  closing  remarks 
of  the  district  attorney.  Tbe  following  lan- 
guage Is  recited:  "If  the  defendant  bad  have 
had  as  much  consideration  for  bis  wife  and 
her  feelings  as  the  defendant's  counsel  seem 
to  have,  the  defendant  would  not  have  en- 
tered Into  the  damnable  conspiracy  that  the 
evidence  in  this  case  shows  that  be  did  to 
take  tbe  life  of  Pat  Carroll."  Signing  tbe 
bill,  the  court  thus  explains:  "That  said  re- 
marks were  made  in  behalf  of  tbe  state  In 
reply  to  counsel's  appeal  In  behalf  of  the  de- 
fendant for  the  Jury  to  respect  and  con- 
sider the  feelings  of  defendant's  wife;  and, 
though  the  evidence  showed  that  defendant 
had  killed  said  Pat  Carroll,  tbe  court  In- 
structed the  district  attorney  to  not  indulge 
in  any  inflammatory  appeal  to  the  Jury  in  an- 
swer to  defendant's  appeal  in  behalf  of  the 
feelings  of .  defendant's   wUe ;    and   as   no 
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special  requested  instructions  were  request- 
ed by  defendant's  counsel,  and  as  said  re- 
marks of  district  attorney  were  warranted 
by  the  evidence,  and  in  r^ly  to  defendant's 
counsel,  and  not  outside  of  the  record,  the 
court  did  nothing  further  than  to  suggest 
that  no  Inflammatory  argument  be  used, 
and  the  district  attorney  followed  and  was 
guided  by  the  court's  request  and  sugges- 
tion." As  this  matter  is  explained,  we  are 
of  opinion  that  there  is  no  sufficient  reason 
to  rererse  the  Judgment 

The  bills  of  exception  discussed  are  all 
that  are  incorporated  in  the  record. 

Finding  no  rererslble  error  In  the  record, 
the  Judgment  is  ordered  to  be  affirmed. 


GARDNER  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 
1909.) 

1.  Cbiuinal  Law  (g  360*)— Evidence— Otheb 
Offenses. 

While  evidence  of  extraneous  and  contem- 
porary crimes  is  Bometimes  admissible,  when  it 
tends  to  develop  the  res  gestte,  show  intent  or 
system,  or  connect  accused  with  the  crime  for 
which  he  is  being  tried,  it  ia  never  admissible 
where  there  is  positive  evidence  supporting  the 
state  regarding  the  cause  on  trial. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Cent.  Dig.  g  822 ;   Dec.  Dig.  {  3e9.»] 

2.  Crihimai,  Law  (|  369»)— Evidence— Oth- 
er Offenses. 

In  a  trial  for  theft  of  cotton  from  M.  on  a 
certain  date,  S.,  an  accomplice,  testified  that  five 
or  six  days  thereafter  he  and  accused  went  to 
B.'s  place  and  stole  some  cotton  from  him,  and 
secreted  it  in  a  certain  house,  where  B.  subse- 
quently found  it.  A  liveryman  testified  that  8. 
hired  a  team  and  buggy,  which  be  said  was  for 
himself  and  accused,  and  that  the  two  drove 
away  together,  and  S.  testified  that  this  was 
the  vehicle  which  be  and  accused  used  in  going 
to  B.'s  and  taking  the  cotton.  There  was  also 
evidence  that  a  whip,  which  was  in  the  buf^y 
when  hired,  was  found  the  next  day  somewiiere 
in  the  section  of  country  where  the  cotton  was 
taken.  Held,  that  the  testimony  was  inadmis- 
sible; the  transactions  being  independent,  and 
the  testimcmy  of  the  accomplice  as  to  the  con- 
nection of  accused  with  the  taking  of  M.'s  cot- 
ton not  being  corroborated. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  g  822 ;   Dec.  Dig.  g  369.*] 

8.  Witnesses  (g  345*)  —  Impeachment  —  Ac- 
cusation OB  Conviction  of  Cbime. 

In  a  trial  for  theft,  a  witness  for  accused 
could  not  be  impeached  by  evidence  that  about 
30  years  before  the  trial  he  was  convicted  for 
horse  theft,  and  the  same  year  was  indicted  for 
murder,  but  not  convicted ;  the  transactions  be- 
ing too  remote. 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Cent.  Dig.  gg  1126,  1127 ;    Dec  Dig.  g  345.*] 

4.  Criminal  Law  (g  780*)  —  Theft  —  Testi- 
mony of  Accomplice— Corroboration— In- 

steuctions. 

In  a  trial  for  theft,  a  charge  which  failed 
to  instruct  the  jury  that,  in  order  to  convict, 
they  must  believe  the  testimony  of  an  accom- 
plice to  be  true,  and  that  such  accomplice  must 
be  corroliorated  by  evidence,  outside  his  own  tes- 


timony,  tending  to   connect  accused   with   the 
theft  of  the  cotton,  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  1858-1863;  Dec.  Dig.  g 
780.*] 

Appeal  from  Callahan  County  Ooart;  0.  D. 
Russell,  Judge. 

Alath  Gardner  was  convicted  of  fbeft,  and 
appeals.    Reversed  and  ronanded. 

Otis  Bowyer  and  F.  S.  Bell,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  the  theft  of  seed  cotton  of  the  alleged 
value  of  $5  from  Mason. 

An  accomplice  by  the  name  of  Tom  South 
testified  in  the  case.  He  says  that  himself 
and  Gardner  went  out  to  the  place  controlled 
by  one  Burleson,  and  en  route  stole  some 
sacks  from  Mcintosh ;  that  when  they  reach- 
ed  Burleson's  place  they  got  one  sack  of  cot- 
ton from  a  wagon,  and  filled  the  other  two 
sacks  with  cotton,  and  carried  them  from 
that  point,  and  secreted  them  in  a  house  on 
the  place  of  Wyatt  Hanks,  some  five  or  six 
miles  southwest  of  Burleson's  place.  Bur- 
leson found  bis  sack,  with  cotton  in  it  in 
this  bouse,  controlled  by  Hanks.  A  livery- 
man In  the  little  village  of  Clyde  testified 
that  South  hired  a  buggy  and  pair  of  horses, 
which  he  said  was  for  himself  and  Gardner. 
He  further  states  that  South  and  Gardner 
drove  away  in  the  buggy.  One  of  the  livery- 
man's employes  testified  that  the  buggy  was 
returned  next  morning  about  5  o'clock,  and 
that  Gardner  and  South  were  in  the  buggy 
and  Jointly  paid  for  its  hire.  South  testifies 
that  this  is  the  vehicle  that  they  used  in  go- 
ing down  to  Burleson's  and  taking  the  cotton 
from  that  point  to  Hanks'.  There  was  a 
whip  in  the  buggy,  when  hired,  which  was 
found  the  following  day  somewhere  In  the 
section  of  country  where  the  cotton  was  tak- 
en. Objection  was  reserved  to  all  this  testi- 
mony, because  it  did  not  serve  to  illustrate  or 
connect  the  defendant  with  any  of  the  mat- 
ters alleged  in  the  information,  and  did  not 
serve  in  any  way  to  connect  defendant  with 
the  theft  of  Mason's  cotton,  wliich  was  al- 
leged in  the  information  to  have  been  stolen. 
Some  days  elapsed  between  the  two  transac- 
tions; Mason's  cotton  having  been  taken  on 
the  night  of  the  9th,  and  Burleson's  on  the 
night  of  the  14th.  South  testified  that  be 
and  Gardner  took  Mason's  cotton,  and  car- 
ried it  also  to  Hanks'  place,  and  put  it  in 
the  same  house  in  which  they  placed  Bur- 
leson's. 

There  is  no  corroboration  of  the  accom- 
plice. South,  as  to  Gardner's  connection  with 
the  taking  of  Mason's  cotton.  There  was  no 
evidence  introduced  showing  that  Mason's 
cotton  was  carried  to  Hanks'  place,  corrob- 
orative of  the  accomplice.  South.  Mason 
could  not  identify  any  cotton,  nor  Is  there 
any  evidence  In  the  record  to  identify  any 
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cotton.  There  la  aome  evidence  of  buggy 
tracks,  or  tracks  of  a  vehicle  of  some  kind, 
going  In  the  direction  of  Hanks'  place  from 
Mason's;  but  that  is  very  confused,  Indeed, 
and  tends  to  show  that  the  buggy  tracks  went 
In  the  direction  of  Abilene,  rather  than  to- 
wards Clyde.  South  says  that  he  and  appel- 
lant hired  a  buggy,  also,  to  go  to  Mason's; 
bat  the  liveryman  does  not  corroborate  him, 
or  undertake  to  corroborate  him,  in  this  re- 
spect. The  evidence  from  the  liveryman  and 
his  employe  is  to  the  effect  that  South  got 
a  baggy  on  the  night  of  the  9th ;  but  they  in 
no  way  connect  Gardner  with  it,  and  did  not 
see  blm,  either  when  the  buggy  left  or  when 
It  was  returned,  nor  did  Gardner  assist  in 
paying  for  the  hire  of  the  vehicle  on  this 
occasion.  Extraneous  and  contemporary 
crimes  are  sometimes  admissible,  when  they 
may  tend  to  develop  the  res  gestee,  show  the 
Intent  or  system,  o'r  connect  the  defendant 
with  the  crime  for  which  he  is  being  tried. 
Bnt  this  is  never  the  case  where  there  is 
positive  evidence  introduced  to  support  the 
state  in  regard  to  the  cause  on  trial.  The 
transaction  in  regard  to  the  Mason  theft  Is 
not  corroborated  by  the  fact  ttiat  Burleson 
lost  cotton  five  or  six  days  afterward.  Nor 
does  the  fact  that  appellant  went  with  South, 
if  he  did  go  with  him,  to  take  the  Burleson 
cotton,  corroborate  South  In  regard  to  the 
Mason  transaction.  They  were  entirely  in- 
dependent transactions,  and  the  corrobora- 
tion, if  there  was  any,  of  South  in  regard  to 
the  Burleson  matter,  could  not  be  introduced 
to  connect  appellant  with  the  Mason  mat- 
ter, occurring  five  or  six  days  prior  to  the 
Burleson  transaction,  under  the  facts  of  this 
case.  We  say,  therefore,  this  testimony  was 
inadmissible.  Being  before  the  Jury,  it  ought 
to  have  been  limited  by  the  court's  charge. 
This  was  not  done.  Exception  was  reserved, 
and  the  special  requested  instructions  were 
refused.  Ttie  authorities  are  so  clear  and 
harmonious  on  the  proposition,  we  deem  it 
mwecessary  to  cite  them. 

The  witness  Hanks  testified  in  behalf  of 
the  defendant,  and  was  required  to  answer 
that  he  had  t)een  indicted  and  convicted  for 
horse  theft  in  Karnes  county  in  1878,  and 
had  been  indicted  for  murder  the  same  year, 
bnt  had  never  been  convicted  for  that  of- 
fense. This  was  Inadmissible  as  impeach- 
ing evidence.  The  transactions  are  too  re- 
mote. The  decisions  of  this  court  are  har- 
monious to  tliat  effect 

The  charge  of  the  court  with  reference  to 
accomplice's  testimony  in  this  case  is  not 
rafficient  It  omits  to  instruct  the  Jury  that 
they  must  believe  the  testimony  of  the  accom- 
plice to  be  true,  and,  in  addition  to  believing 
the  testimony  of  the  accomplice,  that  he  must 
be  corroborated  by  evidence,  outside  and  be- 
yond his  own  testimony,  tending  to  connect 
defendant  with  the  theft  of  Mason's  cotton. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 


HANKS  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 

Cbiuinai,  Law  <i  780*)— Witwessi»— Accom- 
plices—Corhobobatior—Instbdctions. 
In  a  trial  for  receiving  and  concealing  stol- 
en property,  accused  was  entitled  to  an  instruc- 
tion that  an  alleged  accomplice,  who  testified  as 
to  the  theft  and  the  receiving  of  the  property, 
should  be  corroborated  as  to  both  acts ;  that 
no  statement  or  declaration  made  by  him  subse- 
quent to  the  commission  of  the  otTenses  could 
corroborate  his  testimony ;  and  that  the  jury 
must  believe  such  testimony  to  be  true  before  a 
conviction  could  be  had. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1859-18C3;  Dec.  Dig.  | 
780.*] 

Davidson,  P.  J.,  dissenting  In  part 

Appeal  from  Callahan  County  Court;  0. 
D.  Russell,  Judge. 

Wyatt  Hanks  was  convicted  of  receiving 
and  concealing  stolen  property,  and  appeals. 
Reversed  and  remanded. 

Otis  Bowyer  and  F.  S.  Bell,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Hanks  was  charged 
with  receiving  and  concealing  property  that 
bad  theretofore  been  acquired  by  theft  by 
Math  Gardner  and  Tom  South,  which  is  al< 
leged  to  have  been  the  property  of  J.  C.  Bur- 
leson. A  sufficient  statement  of  the  facts  in 
this  case  will  be  found  in  No.  4,394,  Gardner 
V.  State,  117  S.  W.  148,  this  day  decided.  In 
so  far  as  the  theft  is  concerned.  Hanks  took 
the  stand  in  his  own  behalf,  and  denied  the 
evidence  of  South  in  regard  to  receiving  any 
property,  and  stated  that.  If  any  property 
was  found  in  his  house,  it  was  placed  there 
without  his  knowledge  and  consent,  and  in 
his  absence,  and  he  had  no  knowledge  of  the 
fact  that  it  had  been  placed  in  his  house. 
The  hou;se  was  not  his  residence,  but  an  out- 
house on  hlis  place.  The  evidence  in  regard 
to  the  theft  of  Mason's  cotton  went  before 
the  Jury,  and  appellant  reserved  an  excep- 
tion, and  further  made  a  motion  to  exclude 
the  testimony  which  was  overruled.  The  ma- 
jority are  of  opinion  that  these  exceptions 
should  not  have  been  sustained.  The  writer 
believes  the  exceptions  are  well  taken. 

The  following  special  charge  was  request- 
ed: "The  Jury  are  charged  that,  though  they 
may  find  that  Math  Gardner  and  Tom  South 
did  steal  Burleson's  cotton  on  the  14th  day 
of  October,  1907,  yet  that  alone  will  not  Jus- 
tify them  in  finding  the  defendant,  Wyatt 
Hanks,  guilty  of  the  ofTense  of  receiving  and 
concealing  said  cotton,  unless  they  believe, 
beyond  a  reasonable  doubt,  from  all  the  evi- 
dence adduced,  that  the  evidence  of  the  wit- 
ness Tom  South,  is  sufficiently  corroborated 
as  to  the  concealing  and  receiving  of  said 
cotton  by  said  defendant,  Wyatt  Hanks,  on 
October  14,  1907."  The  court  charged  the 
Jury  in  a  general  way  in  regard  to  accom- 
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pUce'8  testimony,  but  failed  to  Instruct  the 
Jury  that  they  must  belleTO  the  testimony  of 
said  accomplice  In  order  to  convict  This 
was  called  to  the  court's  attention,  exception 
reserved,  and  a  special  charge  requested,  as 
follows:  "Tou  are  charged,  as  part  of  the 
law  of  this  case,  that  you  cannot  convict  de- 
fendant upon  the  uncorroborated  testimony 
of  Tom  South.  Before  you  would  be  author- 
ized to  convict  upon  bis  testimony,  It  Is  nec- 
essary for  him  to  be  corroborated  upon  both 
the  theft  of  said  cotton  and  also  the  act  of  re- 
ceiving and  concealing  said  cotton  after  It 
was  stolen ;  and  In  this  connection  the  court 
further  instructs  you  that  no  act,  statement, 
or  declaration  made  by  said  Tom  South  sub- 
sequent to  the  alleged  theft  and  the  alleged 
receiving  and  concealing  of  said  cotton  can 
be  considered  by  you  as  corroborating  his 
testimony.  The  court  instructs  you  that  said 
corroboration  is  absolutely  essential  to  a  le- 
gal conviction ;  that  although  the  jury  might 
believe  the  testimony  of  Tom  South  to  be 
true,  still  they  cannot  convict,  unless  they 
further  believe  that  there  is  other  testimony, 
outside  of  Tom  Sonth's  testimony,  tending 
to  connect  defendant  with  the  commission 
of  the  offense  charged."  This  charge  should 
have  been  given.  It  is  a  correct  proposition 
that  Tom  South  should  be  corroborated,  both 
In  respect  to  the  theft  and  as  to  the  receiv- 
ing of  the  stolen  property;  and  it  Is  also 
a  correct  proposition  that  no  statement  or 
declaration  made  by  Tom  South  can  corrobo- 
rate his  testimony.  The  accomplice  cannot 
corroborate  himself,  and  it  is  further  a  cor- 
rect proposition  that  the  jury  must  believe 
the  testimony  of  Tom  South  to  be  true  before 
a  conviction  can  be  had. 

For  the  reasons  Indicated,  the  Judgment  la 
reversed,  and  the  cause  is  remanded. 


HANKS  V.  STATE. 
(Court  of  Criminal  App^la  of  Texas.    March  8, 

1.  Cbiuinai.  Law  (J  784*)— Recbivino  Stol- 
KN  Goods  —  Tbial  —  CiBCUMSTANTiAi,  Evi- 
dence—Instbuctionb. 

Where,  in  a  trial  for  receiving  stolen  prop- 
erty, an  accomplice  testified  positively  to  taking 
the  property  to  accused,  a  dtarge  on  circumstan- 
tial evidence  was  properly  refused. 

[£id.    Note.— For   other    cases,    see   Criminal 
Law,  Cent.  Dig.  |  1883;    Dec.  Dig.  (  784.*] 

2.  Criminal  Law  (§  371*)— Evidence— Otheb 
Offenses— Knowledge  and  Intent. 

In  a  trial  for  receiving  stolen  cotton,  evi- 
dence that  accused  had  received  other  cotton 
stolen  from  other  parties  about  the  same  time 
was  admissible  to  show  knowledge  and  criminal 
intent;  the  cotton  being  all  found  in  accused's 
possession  at  one  time. 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Cent.  Dig.  |  830;    Dec.  Dig.  {  371.*] 

S.  Cbiminai.  Law   (S   683*)— Evidenck— Rk- 

BUTTAL. 

Where,  in  a  trial  for  receiving  stolen  cot- 
ton, accused  claimed  that  the  cotton  was  placed 


in  bis  smokehouse  without  Us  knowledge  and 
consent,  evidence  that  he  had  repeatedly  received 
other  cotton,  which  was  also  placed  in  the  house, 
and  ail  of  which  was  fonnd  therein  when  he 
was  arrested,  was  admissible  In  rebuttal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1615;   Dec.  Dig.  {  683.*] 

4.  Cbihinal  Law  ({  783*)— Evidknce— Pub- 
pose  AND  EFTBOr— InSTBUCTIONB. 

In  a  trial  for  receiving  on  October  14th  cot- 
ton stolen  on  that  date,  an  instruction  that  the 
jury  could  not  consider  any  evidence  as  to  any 
offense  prior  thereto,  except  to  show  intent  on 
accused's  part  or  consider  such  evidence  in  cor- 
roborating an  accomplice,  who  testified  for  the 
state,  in  connecting  accused  with  receiving  and 
concealing  another  party's  cotton  on  a  prior 
date,  was  properly  refused,  since,  to  whatever 
extent  the  receipt  of  other  stolen  cotton  was 
proven,  to  that  extent  it  showed  the  Intent  with 
which  the  cotton  in  the  case  on  trial  was  stoieu, 
and  in  a  certain  sense  corroborated  the  testi- 
mony of  the  accomplicei,  though  the  court  should 
have  limited  the  introduction  of  the  receipt  of 
other  stolen  cotton  to  the  intent  with  which  the 
cotton  in  the  case  on  trial  was  received. 

[Ed.  Note.— ^or  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1874;    Dea  EKg.  {  783.*] 

5.  Cbiminal  Law  (|  673*)— Etidehcx— Liu- 
iTiNG  Effect. 

Where  the  indictment  diarged  that  accused 
and  one  G.  stole  certain  cotton,  and  that  accused 
received  the  same  knowing  it  was  stolen,  testi- 
mony of  a  witness  that  one  S.  confessed  to  him 
that  be  and  G.  stole  the  cotton  and  put  it  in 
accused's  house  was  admissible  to  establish  the 
theft  of  the  cotton,  though  the  court  should  have 
limited  it  to  proof  of  the  guilt  of  the  accom- 
plice alone. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1872;    Dec.  Dig.  |  673.*] 

Appeal  from  CCillahan  County  Court;  G. 
D.  Russell,  Judge. 

Wyatt  Hanks  was  convicted  of  receiving 
and  concealing  stolen  property,  and  appeals. 
Reversed  and  remanded. 

Otis  Bowyer  and  F.  S.  Bell,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

BBOOKS,  J.  This  ia  a  companion  case 
to  the  case  of  Wyatt  Hanks  v.  State  (No. 
4,432,  decided  at  the  present  term)  117  S.  W. 
149.  The  evidence  in  this  case  in  many  re- 
spects Is  the  same  as  in  the  above-cited  case, 
and  in  what  respect  same  differs  will  be 
hereafter  stated. 

Bill  of  exceptions  No.  1  complains  that  the 
court  erred  in  not  charging  on  the  law  of 
circumstantial  evidence.  This  issue  is  not 
in  the  case,  since  the  accomplice  testified 
positively  to  taking  the  cotton  to  appellant 

Appellant  asked  the  court  to  give  the  fol- 
lowing charge:  "You  are  instructed  that  you 
cannot  consider  any  evidence  herein  adduced 
as  to  any  offense  prior  to  the  14th  day  of 
October,  1907,  except  to  show  intent  on  the 
part  of  this  defendant  and  you  cannot  con- 
sider such  evidence  in  corroborating  the 
prosecuting  witness,  Tom  South,  Im  connect- 
ing this  defendant  with  the  theft  of  the 
cotton  herein  charged  on  the  14th  day  of 
October,  1907."  As  heretofore  held  in  above- 
cited  companion  case  by  the  majority  of 
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this  conrt,  this  charge  was  properly  refused. 
Where  cotton  Is  stolen  from  varioos  and 
Bnndrjr  iMirtles,  or  from  two  or  more  par- 
ties, and  carried  to  appellant's  house,  in  or- 
der to  fasten  guilt  and  criminality,  or,  In 
other  words,  criminal  intent,  upon  blm,  it 
is  proper  and  germane  to  prove  that  he  re- 
ceived divers  and  sundry  articles  that  the 
evidence  shows  were  stolen  practically  con- 
temporaneous with  the  receipt  of  the  stolen 
property  charged  In  this  case.  The  proposi- 
tion here  announced  Is  very  dlflTerent  from 
the  question  often  decided  by  this  court,  and 
the  decisions  relied  upon  by  appellant  are 
not  in  point.  Of  course,  if  appellant  had 
been  charged  with  receiving  stolen  property 
on  one  occasion,  and  at  entirely  another  and 
different  occasion,  and  at  a  different  time, 
disconnected  in  toto  with  receiving  of  the 
property  in  this  case,  It  would  not  be  admis- 
sible; but  where  the  property  Is  all  found 
in  possession  of  appellant  at  one  and  the 
same  tim",  in  order  to  prove  scienter  and 
criminal  Intent  on  his  part,  the  different 
thefts  or  different  receipts  of  stolen  property 
are  admlssibia  Appellant  in  this  case  in- 
sists, although  the  smokehouse  in  which  the 
cotton  was  placed  was  within  50  yards  of 
his  house,  that  he  knew  nothing  about  it  be- 
ing in  there,  and  that.  If  any  cotton  was 
stolen  and  placed  there  in  his  smokehouse, 
it  was  without  his  knowledge  or  consent 
TUs  Is  a  valid  defense,  if  true.  Now,  to  re- 
but the  proposition  of  his  Innocence,  the 
state  has  a  right  to  Introduce  the  fact,  if  it 
is  a  fact,  that  he  repeatedly  received  proper- 
ty of  like  kind  and  character,  which  was  also 
placed  in  the  house,  and  all  of  which  was 
found  in  the  house  at  the  time  he  was  arrest- 
ed for  the  different  offenses. 

Appellant  further  asked  the  court  to  give 
the  following  charge:  "The  Jury  are  Instruct- 
ed that  they  cannot  consider  any  evidence 
prior  to  the  14th  day  of  Octol>er,  1907,  except 
to  corroborate  the  commission  of  the  offense 
charged  heroin,  and  not  to  connect  this  de- 
fendant with  the  commission  of  said  of- 
fense." This  charge  is  not  correct  The  evi- 
dence, as  stated  above,  showing  the  receipt 
of  other  stolen  property,  could  not  be  con- 
sidered by  the  Jury,  except  as  going  to  show 
intent  on  the  part  of  appellant  and  to  that 
effect  should  have  been  so  limited ;  but  ap- 
pellant does  not  except  to  it  on  that  ground. 

Appellant  presented  to  the  court  the  fol- 
lowing charge:  "The  Jury  are  instructed 
that  they  cannot  consider  any  evidence  here- 
in adduced  as  to  any  offense  prior  to  the 
14th  of  October,  1907,  extept  to  show  intent 
on  the  part  of  this  defendant,  and  they  can- 
not consider  such  evidence  in  corroborating 
the  prosecuting  witness  Tom  South  in  con- 
necting  this  def^idant  with  the  receiving  and 
concealing  of  the  cotton  of  Charlie  Mason  on 
the  »th  day  of  October,  1907."  This  is  not 
a  correct  charge,  since,  to  whatever  extent 
the  receipt  of  other  stolen  cotton  Is  proven, 
to  that  extent  it  does  show  the  felonious 


intent  with  which  this  cotton  In  this  case 
was  stolen,  and  In  a  certain  sense  corrobo- 
rates the  testimony  of  the  accomplice,  Tom 
South ;  but  the  court  should  have  charged  the 
Jury  that  the  evidence  that  was  Introduced 
by  the  state  going  to  show  receipt  of  oth- 
er stolen  property  cannot  be  considered  by 
them  for  any  purpose,  save  and  except  as  the 
Jury  may  believe  the  same  shows  a  fraudu- 
lent Intent  In  receiving,  if  appellant  did  re- 
ceive, the  cotton  for  which  be  was  prose- 
cuted In  this  case.  In  other  words,  the 
court  should  have  simply  limited  the  in- 
troduction of  the  receipt  of  other  stolen 
property  to  the  Intent  with  which  the  cotton 
alleged  to  have  been  stolen  and  received  in 
this  case  was  received. 

Bill  No.  3  shows  that,  over  appellant's  ob- 
jection, the  prosecuting  witness,  Jesse  Ma 
son,  testified  that  on  the  9th  day  of  Octo- 
ber, 1907,  Charlie  Mason  had  some  cotton 
In  his  wagon,  near  the  public  road  at  bis 
place,  about  14  miles  from  Clyde,  and  that 
on  the  morning  of  the  lOtfa  day  of  October, 
1907,  they  missed  about  150  or  200  pounds 
of  cotton,  and  they  tracked  the  vehicle  to  the 
house  of  Wyatt  Hanks,  thence  west  to  the 
Abilene  road,  and  saw  that  It  went  north 
towards  Abilene  In  said  road.  Appellant  ob- 
jects to  this  on  the  ground  that  it  was  a 
separate  offense  from  the  receiving  and  con- 
cealing of  J.  C.  Burleson's  cotton,  and  be- 
cause it  was  too  remote,  and  it  did  not  tend 
to  connect  this  defendant  with  the  commis- 
sion of  the  receiving  and  concealing  Burle- 
son's cotton.  We  apprehend  appellant  in- 
tended to  place  this  bill  of  exceptions  in  the 
companion  record.  It  has  no  place  in  this 
record.  Certainly  it  was  germane  to  this 
prosecution  to  prove  circumstantially  that  ap- 
pellant received  stolen  property  belonging 
to  the  prosecuting  witness.  Mason,  since  the 
indictment  charged  that  he  did  so  receive. 

Bill  No.  5  shows  the  following:  The  state, 
over  appellant's  objection,  proved  by  Will 
Estes  that  before  he  went  to  Gardner's  house 
that  morning,  meaning  the  morning  of  Oc- 
tober 15, 1907,  he  bad  a  talk  with  Tom  South, 
and  also  with  J.  C.  Burleson;  and  Tom 
South,  during  the  conversation,  made  a  con- 
fession to  him  of  stealing  this  cotton  with 
Math  Gardner,  and  that  they  put  it  in  Wyatt 
Hanks'  cotton  seed  house.  Appellant  object- 
ed to  this  testimony,  because  this  was  after 
the  commission  of  the  offense  for  which  he 
was  then  on  trial,  it  was  not  admissible  to 
show  conspiracy,  and  said  statement  was  not 
made  in  the  presence  of  this  defendant,  was 
hearsay,  irrelevant  and  prejudicial.  This 
testimony  was  admissible.  The  Indictment 
charged  that  Math  Gardner  and  appellant 
stole  cotton  from  Jesse  Mason,  and  that  ap- 
pellant, knowing  the  same  was  stolen,  receiv- 
ed the  same.  Now,  to  prove  that  appellant 
received  stolen  property,  it  must  first  be  es- 
tablished that  the  property  was  stolen. 
Therefore  a  confession  of  the  thief  that  he 
stole  the  property  is  certainly   admissible 
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testimony  to  establish  the  theft  of  the  prop- 
erty. If  he  turned  state's  evidence,  he 
would  be  none  the  less  an  accomplice,  and 
could  also  swear  that  he  delivered  the  cot- 
ton to  appellant  Then  the  question  would 
resolve  itself  to  the  proposition  as  to  wheth- 
er the  accomplice  was  corroborated ;  but  we 
could  not  bold  that  a  confession  of  the  prin- 
cipal to  the  crime  would  not  be  admissible  to 
establish  the  fact  of  the  theft  of  the  cotton. 
Tnis  testimony,  however,  should  have  been 
limited  by  the  court  In  bis  charge  to  proof 
of  the  guilt  of  the  accomplice  alone,  and  that 
the  jury  must  not  appropriate  same  for  any 
other  purpose,  except  to  prove  said  accom- 
plice's guilt 

Bill  No.  0  shows  the  following:  Defendant 
was  permitted,  over  his  objection,  to  answer 
questions  propounded  to  him  by  the  state, 
and  which  answer  was  as  follows:  "Yea; 
I  served  a  term  in  the  penitentiary  for  horse 
theft  committed  In  Karnes  county.  It  all 
grew  out  of  the  Taylor-Sutton-Harden  fend. 
I  was  18  years  old,  and  it  was  In  1878."  Ap- 
pellant objected  to  the  admission  of  this 
evidence,  and  moved  the  court  to  exclude  and 
withdraw  It  from  the  jury.  No  reason  Is 
stated  In  the  bill  of  exceptions  why  It  should 
be  withdrawn.  In  the  shape  of  this  bill,  we 
cannot  say  whether  there  was  any  error  In 
the  ruling  of  the  court  or  not  In  view  of 
another  trial,  however,  we  would  suggest 
that  this  testimony  be  not  admitted,  because 
It  shows  the  offense  to  have  been  committed 
at  a  time  too  remote  from  this  trial  to  serve 
as  a  predicate  to  Impeach  the  integrity  of 
appellant  For  discussion  of  this  question, 
see  many  authorities  in  Reports  of  this  court 

As  we  understand  the  record  before  us, 
there  Is  no  fact  corroborating  the  testimony 
of  the  accomplice  South.  In  the  companion 
case  the  accomplice  seems  to  have  been  sn£B- 
clently  corroborated;  but  In  this  case  there 
Is  no  circumstance  showing  that  South  and 
his  codefendant  Math  Gardner,  were  acting 
together  at  the  time  they  secured  the  wag- 
on that  South  swears  that  he  secured  from 
the  livery  stable  with  which  to  haul  the  cot- 
ton to  appellant's  house.  The  Indictment 
charges  that  Math  Gardner  and  the  accom- 
plice. South,  stole  the  cotton  from  Jesse 
Mason  and  delivered  It  to  appellant  We 
would  suggest  that  upon  another  trial,  If  the 
evidence  does  not  corroborate  the  accom- 
plice. South,  as  to  the  guilty  participancy  of 
Gardner  in  the  theft  of  the  cotton  In  this 
case,  as  it  does  in  the  companion  case,  that 
the  state  file  a  new  indictment,  alleging  the 
theft  of  the  cotton  by  South  alone;  other- 
wise, there  is  a  fatal  variance  in  the  allega- 
tion In  the  indictment  and  the  proof  in  the 
case.  Furthermore,  we  would  suggest  that 
the  evidence  Is  quite  meager  and  unsatisfac- 
tory In  this  record  as  to  whether  or  not  the 
accomplice  is  corroborated  as  to  the  theft  of 
the  Mason  cotton.    To  whatever  extent  cir- 


cumstances can  be  Introduced  to  corroborate 
the  accomplice,  in  addition  to  those  hereto- 
fore proven,  same  should  be  done. 

For  the  error  pointed  out  the  judgment  Is 
reversed,  and  the  cause  remanded. 


Ex  parte  BURDINR 

(Court  of  Criminal  Appeals  of  Texas.    March 
3,   1§09.) 

Habeas  Corpus  (i  109*)— Relief  Awakded. 

On  habeas  corpus  to  secure  tbe  release  of 
a  prisoner  arrested  on  a  complaint  for  burglary 
in  the  justice  court,  on  the  ground  of  the  insuffi- 
ciency of  the  evidence,  it  was  proper  to  remand 
the  relator  to  custody  of  the  sheriff  to  await  the 
action  of  the  grand  jury,  and  to  fix  the  amount 
of  bond  required. 

IBS.  Note.— For  other  cases,  see  Habeas  Cor^ 
pus,  Dec.  Dig.  (  109.*) 

Appeal  from  District  Court  Williamson 
County;  C.  A.  Wilcox,  Judge. 

Habeas  corpus,  on  the  relation  of  Q.  P. 
Burdlne,  to  procure  his  release  from  custody 
on  a  charge  of  burglary.  From  a  judgment 
remanding  relator  to  the  custody  of  the 
sheriff,  relator  appeals.    Affirmed. 

J.  F.  Taulbee,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  arrested  on  a 
complaint  In  the  justice  court  on  a  charge 
of  burglary.  He  sued  out  a  writ  of  habeas 
corpus  before  the  district  court  of  William- 
son county,  asking  that  be  be  released  from 
custody,  on  the  ground  of  the  insufficiency 
of  the  evidence.  Upon  a  hearing  of  the  case 
the  Judge  remanded  relator  to  the  custody 
of  the  sheriff  of  Williamson  county  to  await 
the  action  of  the  grand  jury,  and  set  his  bond 
at  $500,  from  which  order  he  appeals  to  this 
court  We  do  not  think  there  was  any  error 
in  the  ruling  of  the  court. 

The  judgment  Is  In  all  things  affirmed. 


BETES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March  3, 
1909.) 

1.  Homicide  (J  166*)— Assadlt  with  Intent 
TO  McBDEB— Admissibility  of  Evidencb— 
Intent. 

In  a  prosecution  for  assault  with  intent  to 
murder,  evidence  that  accused,  who  had  been 
going  with  a  certain  woman,  had  asked  another 
person  if  he  or  prosecuting  witness  was  going 
with  her,  and  had  asked  the  woman  if  she  had 
anything  to  do  with  prosecuting  witness  or  the 
other  person,  was  admissible  to  show  accused's 
jealousy  of  prosecuting  witness  as  the  motive 
for  the  crime. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  §  328;   Dec.  Dig.  {  166. ♦) 

2.  Homicide  (f  234*)— Assault  with  Intent 
TO  MuBDEB—PBoaEcuTioN— Evidence. 

In  a  prosecution  for  assault  with  intent  to 
murder,  evidence  held  to  show  that  the  assault- 
ed person  was  shot  by  accused. 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  {  482;   Dec.  Dig.  i  234.*) 
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S.  CuuzstL  Law  (|  1152»)— AppeaIt-Discbi!- 
TioN  OF  Tbiax  Cotjbt— Matters  of  Pbac- 

TICK  ARD  EVIDKIfCB. 

Matters  of  practice  and  evidence  occurring 
darine  a  criminal  trial  are  largely  to  be  deter- 
mined by  the  trial  court,  and  ordinarily  his 
conclnsioiia  in  respect  thereto  are  binding  on 
appeal. 

[Ed.   Note.— For   other   cases,    see    Criminal 
Uw.  Cent.  Dig.  8  3053 ;   Dec  Dig.  |  1152.*] 

4.  Cbivikal  Law  (t  956*)— New  Tbiai^-Con- 

D0CT   OF  JUBT  —  MASNKB  OF  ABBIVIWa  AT 
VEBDICT— EVIDEWCE. 

Evidence  on  motion  for  new  trial  held  to 
show  that  there  was  no  agreement  among  jurors, 
in  advance  of  balloting  on  the  length  of  imi^ris- 
onment  that  the  number  of  years  ascertained 
by  a  quotient  ballot  should  be  their  verdict. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law.  Cent.  Dig.  I  2389;  Dec.  Dig.  i  956.*] 

5.  Cbuiirai.  Law  (S  955*)— Motion  fob  New 
TiOAi.— Bux  OF  Bxckftiokb  —  Necesbit; 
■or  (•otTBT's  Approval. 

Where  a  bill  of  exceptions  evidencing  the 
fart  that  state's  counsel  in  his  closing  argument 
had  alluded  to  accused's  failure  to  testify  in  bis 
own  behalf  was  not  approved  by  the  court  in 
the  form  tendered,  but  had  indorsed  thereon  a 
Etatement  by  the  judge  that  he  was  at  the  time 
paying  no  attention  to  the  argument  and  did  not 
know  what  was  said,  and  there  was  no  effort 
Diade  to  prove  up  a  bill  by  bystanders,  testi- 
mony was  inadmissible  on  a  motion  for  a  new 
trial  to  prove  as  a  matter  of  fact  that  the  al- 
luBiion  claimed  was  in  fact  made,  as  a  bill  of  ex- 
ceptions was  necessary  to  perpetuate  the  matter. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2308-2372 ;  Dec.  Dig.  $  94>5.»] 

&  HoinciDB  (§  ie6*>— Assault  wmi  Intent 

to   MuBDEB— ADMISSIBIUTT   of  Ehr'IDENCB— 

Motive. 
In  a  prosecution  for  assault  with  intent 
to  mnider,  testimony  of  a  woman  that  accused 
had  been  going  with  her  for  two  or  three  years 
was  admissible,  where,  when  taken  in  connec- 
tion with  other  evidence,  including  a  threat  of 
aecnsed  to  another  in  reference  to  the  woman, 
it  showed  such  a  relationship  as  would  furnish 
•  basis  for  the  motive  for  the  assault. 

[Ed.  Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  I  328;    Dec  Dig.  g  166.*] 

7.  Cbiuinai.  Law  (I  940*)— New  TbiaI/— New- 

vr  Disootbbed  Evidence. 

In  a  prosecution  for  assatilt  with  intent  to 
mnrder,  where  the  evidence  showed  that  ac- 
cused shot  the  injured  party,  the  mere  fact  that 
a  useless  pistol  was  found  in  the  house  where 
accused  stayed  was  unimportant,  and  it  was 
not  error  to  refuse  a  new  trial  for  newly  dis- 
covered evidence  of  that  fact. 

[Ed.    Mote. — For    other   cases,    see    Criminal 
Idw,  CenL  Dig.  |g  2324,  2325;    Dec  Dig.  i 

&  CsniiWAL  Law  ({  1174*)  —  Appeal  —  Re- 
view—Misconduct  OF  Jury— Discussion  of 
Accused's  Failure  to  Testify. 

A  conviction  will  not  be  reversed  for  mis- 
conduct of  the  jnry  in  referring  to  and  discuss- 
ine  accused's  failure  to  testify,  unless  it  fairly 
and  reasonably  appears,  in  the  light  of  all  the 
drcnmstances,  that  the  reference  and  discus- 
sion did  or  might  probably  have  prejudiced  ac- 
cuded. 

[Eld.   Note. — For   other   cases,    see   Criminal 
Law.  Cent.  Dig.  I  8171 ;   Dec.  Dig.  {  1174.»] 

9.  Cbiminal  Law  (f  1174*)  —  Appeal  —  Re- 
view—Misconduct  OF  JuBY— Discussion  of 
Accused's  Failube  to  Testify. 

In  a  prosecution  for  assault  with  intent  to 

murder,  it  appeared  that  the  jury  discussed  ac- 


cused's failure  to  testify  in  his  own  behalf,  the 
inquiry  being  made  several  times  as  to  why  he 
had  not  been  put  on  the  stand  if  he  was  not 
guilty,  and  that  the  discussion  created  a  stronger 
feeling  against  accused  than  would,  have  other- 
wise existed.  A  bill  of  exceptions  was  pre- 
sented, evidencing  the  fact  that  the  state's  coun- 
sel alluded  to  the  failure  of  accused  to  testi- 
fy; but  the  court  refused  to  approve  it  on  the 
ground  that  he  was  not  paying  attention  to 
counsel's  argument  and  did  not  know  what  be 
said.  Held  that,  in  view  of  the  evidence  and 
record,  the  discussion  by  the  jury  was  preju- 
dicial, and  ground  for  reversal  of  the  couvictioQ. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3171 ;  Dec  Dig.  t  1174.*J 

Appeal  from  District  Court,  Tom  Green 
County;   J.  W.  Timmins,  Judge. 

Anisette  Reyes  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Revers- 
ed and  remanded. 

L.  L.  Montgomery  and  Taylor  &  Frlnk, 
for  appellant  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 


RAMSEY,  X  Appellant  was  indicted  In 
the  district  court  of  Tom  Green  county  on  a 
charge  of  assault  with  intent  to  murder  one 
Jesus  Munoz.  On  June  5,  1008,  thereafter, 
he  was  on  trial  before  the  court  and  jury, 
found  guilty  as  charged,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary 
for  eight  years. 

The  evidence  shows  that  both  parties  were 
Mexicans,  and  both  resided  in  or  near  San 
Angelo.  On  the  morning  of  the  27th  day  of 
April,  1908,  Jesus  Munoz  was  found  on  the 
streets  of  San  Angelo  in  a  horrible  condi- 
tion— a  gunshot  wound  in  bis  head,  and  bis 
face  beaten  almost  beyond  recognition.  He 
was  removed  to  the  home  of  bis  father,  and 
bis  wounds  treated,  and  be  remained  prac- 
tically unconscious  for  many  days.  On  the 
night  before  he  was  found  there  bad  been  a 
dance  given  in  San  Angelo,  which  was  at- 
tended by  both  appellant  and  the  assaulted 
party.  It  seems  from  the  evidence  that  for 
quite  a  while  appellant  had  been'  waiting  on 
one  Juanita  Subia,  and  that  at  the  dance 
she  bad  danced  three  sets  with  appellant 
and  three  with  Munoz.  It  Is  shown  by  the 
testimony  of  Adolph  Flores  that  on  the  night 
in  question  appellant  called  him  aside  and 
aslced  him  if  he  was  going  with  this  girl,  and 
that  Flores  told  blm  to  ask  her,  to  which 
be  replied  that  be  did  not  believe  what  she 
said;  and  appellant  then  asl^ed  hlra  if  Jesus 
Munoz  was  going  with  her,  to  which  he  re- 
plied that  be  did  not  know;  that  he  asked 
witness  If  Jesus  was  his  friend,  and  he  told 
him,  "yes,"  that  be  thought  he  was;  he 
pretended  to  be  bis  (witness')  friend,  and  "he 
said  be  thought  Jesus  wasn't  nobody's 
friend."  It  was  also  shown  by  the  testimony 
of  the  girl  that,  something  like  a  month 
before  the  shooting,  appellant  bad  asked  her 
if  she  bad  anything  to  do  with  either  Jesus 
Munoz   or   Adolph    Flores.     This   testimony 
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was  Introduced,  and  otber  testtmony  of  simi- 
lar character,  to  show  that  appellant's  jeal- 
ousy ot  Jesus  Munoz  was  the  motive  for  the 
crime,  and  was  admissible  for  this  purpose. 
Jesus  Munoz  testified  that  he  was  walking 
along  the  street,  about  12  o'clock,  with  ap- 
pellant, and  that  he  had  done  nothing  to  him, 
and  that  appellant  was  near  him,  and  on  the 
left  side  of  him,  and  that  nobody  else  was 
near  him,  and  that  he  was  shot,  and  did  not 
Icnow  who  shot  him.  The  evidence  further 
showed  that  the  flesh  on  the  left  side  of  his 
face  was  powder-burned.  Dr.  Smith,  the 
physician  who  attended  Munoz,  testified  that 
the  wound  entered  on  the  left  side  of  his 
eye,  and  he  probed  the  pistol  shot  wound  to 
nearly  the  depth  of  his  finger;  that  the  bul- 
let passed  under  the  eye,  and  that  after- 
wards, perhaps  two  days,  be  blew  bis  nose 
and  blew  ont  a  little  brain  on  his  handker- 
diief ;  that  at  the  time  he  was  conscious,  but 
not  hardly  at  himself;  that  he  thought  he 
was  that  way  yet,  and  that  it  looked  to  him 
like  his  mind  might  be  affected,  and  that  he 
did  not  believe  that  his  mind  was  entirely 
clear.  We  think,  from  the  evidence,  which 
we  have  carefully  read  and  carefully  analyz- 
ed, that  the  conclusion  is  inevitable  that  the 
assaulted  party  was  shot  by  appellant. 

1.  There  are  a  number  of  grounds  urged 
by  appellant  in  his  motion  for  a  new  trial 
why  the  conviction  should  be  set  aside. 
First,  it  is  averred  that  the  cause  was  de- 
cided by  lot,  in  that  while  the  Jury  were 
in  consultation  and  during  their  deliberation 
they  agreed  upon  the  following  plan:  That 
each  Juror  should  write  his  verdict  and  the 
number  of  years  of  confinement  which  he 
proposed  for  defendant,  and  that  the  total 
number  of  years  so  written  down  should  be 
divided  by  twelve,  the  number  of  Jurors, 
thereby  obtaining  the  average  length  of  years 
of  confinement,  and  agreed  that  they  should 
thus  arrive  at  their  verdict  in  said  cause. 
This  matter  was  fully  investigated  by  the 
court,  and,  among  others,  the  following  ju- 
rors were  sworn  and  testified  in  the  presence 
and  hearing  of  the  court: 

D.  B.  Adams  testified  that  soon  after  the 
Jury  went  out  there  was  an  agreement  reach- 
ed that  appellant  was  guilty,  and  that  some 
one  (Mr.  Carpenter,  as  he  remembered)  sug- 
gested that  they  take  a   ballot;    that  the 
jury  wanted  all  to  agree  to  take  a  ballot  and  ! 
write  it  down  on  a  piece  of  paper,  and  drop  | 
it  into  a  hat,  and  then  count  it  out  and 
divide  by  12,  the  numl>er  of  jurors ;  that  he 
replied  that  he  would  not  do  that ;    that  it 
was  not  the  proper  way  to  get  at  the  thing ;  j 
but  that  after  this  they  did  each  set  down  | 
the  number  of  years  for  which  they  thought 
appellant  ought  to  be  punished,  and  made 
the  division  by  12.     On  cross-examination 
this  juror   testified   as    follows:    "Q.  Were 
you  all  adding  up  these  votes,  totaling  up 
the  votes  of  each  one,  for  the  purpose  of  ar- 
riving at  a  verdict,  or  seeing  how  much  It 
would  average?"    To  which  he  answered:  "I . 


don't  know.  You  could  consider  it  both  ways 
possibly.  I  said  I  wouldn't  agree  t>efore  we 
made  a  ballot  I  said  I  wouldn't  agree  to 
stand  by  that  kind  of  a  verdict,  because  I 
don't  think  it  is  right;  but  Mr.  Carpenter 
said,  'Let  U8  take  it  any  way,  and  see  how 
we  stand.'  I  said,  'All  right,'  and  that  was 
about  the  extent  of  the  agreement  before- 
hand. I  didn't  bind  myself  to  abide  by  it: 
but  most  of  the  jury  wanted  to  stand  by  It." 

D.  C.  Chamberlain,  another  juror,  testified 
that  they  first  took  a  ballot  as  to  the  guilt 
of  the  defendant,  and,  after  arriving  at  a 
unanimous  conclusion  that  he  was  guilty, 
there  was  then  some  balloting  done  on  the 
punislunent  to  l>e  assessed ;  but  in  respect  to 
the  matter  of  agreement  to  abide  the  result 
thereof  he  says:  "I  didn't  unaerstand  that 
in  balloting  there  that  they  were  to  divide 
by  12  and  abide  by  it  We  just  did  it  to  see 
that  each  one  was  to  Imow  the  length  of 
time  in  our  judgment  the  punishment  should 
be." 

Rube  Bates,  another  juror,  testified  to  the 
balloting,  and  probably  makes  the  strongest 
showing  of  either  of  the  Jurors  sworn  in  re- 
spect to  this  matter,  and  this  statement  ap- 
pears in  his  cross-examination,  in  which  the 
following  questions  were  asked  and  answers 
made:  "Q.  Did  you  make  any  agreement  tliat 
each  man  would  vrrite  down  the  numbers  of 
years  he  thought  the  defendant  ought  to  re- 
ceive, and  that  they  add  that  up  and  divide 
by  12,  and  that  that  should  be  the  verdict? 
A.  I  did  not  make  any  agreement  to  be  bound 
by  a  verdict  of  that  kind.  It  was  not  the 
agreement  of  the  jury  to  be  bound  or  reach 
a  verdict  in  that  way.  It  seems  to  me  that 
that  verdict  that  was  added  up  and  divided 
by  12  came  to  9  years  and  a  fraction.  Q. 
There  was  no  ballot  taken  there  that  divided 
the  amount  up  to  8  years?  A.  No,  sir;  the 
balloting  was  all  done,  and  we  arrived  at  the 
verdict." 

Matters  of  practice  and  evidence  occurring 
during  the  trial  are  largely  to  be  determined 
by  the  trial  court  and  ordinarily  his  con- 
clusions in  respect  thereto  are  binding  upon 
this  tribunal.  It  will  be  noted  that  three 
only  of  the  jurors  were  sworn,  and  a  fair 
analysis  of  the  testimony  would  seem  to 
leave  no  doubt  that  there  was  no  agreement 
In  advance  of  the  balloting  that  the  jury,  as 
claimed,  should  abide  thereby,  and  that  the 
number  of  years  so  ascertained  should  l>e  the 
verdict  of  the  jury.  On  the  contrary,  this 
course  seems  to  have  been  taken  as  a  means 
of  securing  an  expression  from  them  as  to 
their  views  In  respect  to  the  punishment: 
and  the  jurors,  in  substance,  seemed  to  agree 
on  the  proposition  that  this  was  the  sole 
purpose  of  taking  the  ballots.  Leo  Fox  v. 
State,  53  Tex.  Cr.  B.  150,  109  S.  W.  370. 

2.  Again,  appellant  in  his  motion  for  new 
trial  complains  that  the  court  erred  in  per- 
mitting counsel  for  the  state  in  his  closing 
argument  to  refer  to  the  failure  of  appel- 
lant to  testify  in  his  own  behalf.    A  bill  evi- 
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dendng  tlila  fact  and  that  snch  comment  was 
made  was  tendered  by  counsel  for  appel- 
lant to  the  court,  but  was  not  approved  In 
tbe  form  tendered.  The  court  did,  however, 
indorse  on  such  a  bill  a  statement  to  the 
effect,  In  substance,  that  he  was  at  the  time 
paying  no  attention  to  the  argument  of  coun- 
sel for  the  state  and  did  not  know  what  he 
said.  The  bill,  with  this  qualification,  was 
accepted  by  counsel  for  appellant  There 
was  no  effort  made  to  prove  up  a  bill  by  by- 
standers, and  the  matter  rested  in  this  condi- 
tion until  the  motion  for  new  trial  came  on 
to  be  heard,  when  counsel  In  question,  Mr. 
W.  A.  Anderson,  was  placed  on  the  witness 
stand,  and  counsel  for  appellant  offered  and 
undertook  to  prove  by  him  that  as  a  matter 
of  fact  he  did  in  substance  use  the  language 
set  ont  in  appellant's  bill  of  exceptions  ten- 
dered to  the  court,  and  had  In  general  re- 
ferred to  appellant's  failure  to  testify.  This 
evidence  was  objected  to  by  counsel  for  the 
state  on  the  ground  that  It  was  a  matter 
that  should  have  been  evidenced  and  perpetu- 
ated by  bill  of  exceptions,  and  we  think  this 
objection  was  good.  If  it  was  allowed  In 
every  case  where  an  Issue  of  fact  had  been 
made  and  proof  introduced,  as  to  what  trans- 
pired on  the  hearing,  so  as  to  supply  a  bill 
of  exceptions,  which  the  court  declined  to 
approve,  it  would  also  follow  that  they 
should  be  permitted  to  Introduce  proof,  quali- 
fy, overrule,  modify,  or  change  the  record  as 
made  by  the  court  In  bills  of  exceptions  al- 
lowed by  him.  This  practice  would  lead  to 
endless  confusion,  and  Is  one  that  ought  not 
to  be  and  cannot  be  tolerated.  The  office  of 
district  Judge  Is  a  great  position.  It  is  n 
great  tribunal;  and  unless  we  may  and  can 
give  credence  and  have  respect  to  the  pro- 
ceedings of  the  court  below,  as  authenticated 
and  evidenced  by  the  approval  of  our  district 
Jadges,  there  conld  be  no  certitude  or  integ- 
rity in  tbe  records  which  reach  us. 

3.  Again,  complaint  is  made  that  the  court 
erred  in  permitting  the  witness  Juanlta  Su- 
bla  to  testify,  in  substance,  that  appellant 
had  been  going  with  her  or  waiting  on  her 
for  two  or  three  years.  This  testimony  was 
objected  to  on  the  ground  that  it  was  in- 
competent, immaterial,  irrelevant,  and  cal- 
culated to  prejudice  the  Jury  against  this  de- 
fendant, and  that  there  was  no  evidence  that 
appellant  was  in  love  with  said  girl,  or  she 
with  him,  or  that  they  were  betrothed,  or 
bad  ever  Intended  to  marry.  The  evidence 
does  show,  while  showing  no  betrothal  or 
engagement  between  the  parties,  that  appel- 
lant had  been  going  with  or  waiting  on  the 
girl  for  two  or  three  years,  which,  taken  in 
connection  with  tbe  other  evidence.  Includ- 
ing a  threat  made  by  appellant  to  Munoz  In 
reference  to  the  girl  in  question,  renders  this 
testimony  admissible  as  showing  such  rela- 
tionship as  wonld  furnish  a  basis  for  tbe  mo- 
tive for  the  assault.  With  its  weight,  of 
course,  we  have  nothing  to  do.  Its  admlssl- 
liiUty  seems  to  as  to  be  clear. 


4.  Again,  the  motion  for  new  trial  was 
urged  on  the  ground  of  newly  discovered 
testimony.  The  sister  of  appellant  testified 
that  the  ofllcers,  in  searching  the  house 
where  appellant  stayed,  and  where  be  slept 
on  the  night  of  said  assault,  and  where  he 
frequently  slept,  found  a  pistol ;  that  it  could 
have  been  shown  by  the  witness  Merchant 
that  this  pistol  was  in  a  worthless  condition, 
and  could  not  possibly  have  been  used  In 
inflicting  the  wound  upon  Munoz;  and  it 
was  claimed  that  this  testimony  could  not 
have  been  discovered  by  counsel  for  appel- 
lant by  the  exercise  of  any  reasonable  dili- 
gence. We  confess  that  we  do  not  see  how 
there  conld  be  any  dlfliculty  about  discover- 
ing the  condition  of  this  pistol.  If  it  had 
been  there  for  any  considerable  length  of 
time,  the  appellant  must  have  known  its 
condition.  His  sister  probably  knew  it,  and 
certainly  his  brother-in-law,  who  owned  the 
house,  could  have  known  and  would  have 
known  It  Nor  do  we  believe  that  the  testi- 
mony was  particularly  valuable  in  any  event. 
That  the  injured  party  was  shot  admits  of 
no  doubt  The  mere  fact  'that  a  pistol  was 
found  in  the  boose  where  he  stayed,  which 
was  useless,  would  not  have  been  important 
on  any  Issuable  fact  in  the  case. 

5.  There  Is  no  complaint  of  the  charge  of 
the  court  In  the  motion  for  new  trial,  nor, 
indeed,  is  same  subject  to  any  serious  ol>- 
Jection. 

6.  Again,  It  is  urged  that  a  reversal  should 
be  had  because  of  the  fact  that  the  failure 
of  the  appellant  to  testify  in  his  own  behalf 
was  discussed  by  the  Jury.  As  stated  above, 
only  three  of  the  Jurors  testified  or  were 
produced  on  the  hearing  of  this  matter.  The 
Juror  D.  B.  Adams  testified  as  follows:  "I 
think  there  was  something  said  about  the 
defendant  not  testifying  in  his  own  behalf. 
I  think  It  was  Mr.  Brown  was  the  first  man 
that  suggested  the  idea.  He  said,  'Did  you 
notice  that  the  defendant  did  not  testify  In 
his  own  behalf,  and  if  he  was  not  guilty 
why  shouldn't  he  have  been  put  on  the 
stand.'  He  spoke  and  was  talking  to  me, 
and  I  told  him,  'That's  nothing;  a  man  don't 
have  to  take  tbe  stand  In  any  kind  of  mat- 
ter for  himself,'  and  it  was  brought  up  Just 
in  these  words,  and  that  was  used  two  or 
three  more  times.  I  don't  know  who  made 
about  the  same  remark.  I  didn't  consider  it 
as  much  myself.  I  didn't  consider  that  a 
man  had  to  testify.  There  were  four  that  I 
recollect  that  spoke  of  the  defendant  not 
taking  the  stand  and  testifying  in  his  own 
behalf.  Mr.  Brown,  if  I  remember  right, 
brought  up  the  subject,  and  said  the  defend- 
ant didn't  take  the  stand  in  his  own  behalf, 
and  It  looked  like  he  was  guilty  by  that. 
That  statement  never  had  a  bit  of  effect  in 
the  world  on  me."  Another  of  the  three 
Jurors  who  were  sworn  testified  as  follows: 
"I  didn't  hear  that  mentioned  about  the  de- 
fendant not  going  on  tbe  stand  and  testify- 
ing in  the  case.    I  don't  think  I  heard  that 
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mentioned.''  Another  of  the  Jurors,  Rube 
Bates,  testified:  "As  well  as  I  recollect, 
some  one  asked  why  they  didn't  put  the 
Mexican  on  the  stand,  and,  If  there  was  any 
reply  made  to  It,  I  didn't  hear  it  I  recollect 
hearing  the  question  asked.  I  don't  remem- 
ber whether  the  question  was  asked  by  one 
Mr.  Brown,  who  lived  down  about  Mereta. 
I  didn't  hear  any  answer.  I  don't  know 
whether  any  other  Juror  heard  It  or  not.  I 
suppose  they  did,  but  I  don't  know."  Again, 
on  cross-examination,  he  says:  "The  fact 
that  the  defendant  didn't  go  on  the  stand 
and  testify  was  not  discussed  by  the  Jury. 
It  was  not  considered  in  evidence  by  any  of 
the  Jury  so  far  as  I  know."  In  addition  to 
the  testimony  taken  before  the  court,  ap- 
pended to  appellant's  motion  for  a  new 
trial,  was  an  affidavit  of  J.  J.  Brown,  one 
of  the  Jury  trying  him,  filed  on  June  6,  190S. 
in  which  he  stated  that  "there  was  quite  a 
little  discussion  of  the  fact  that  the  said  de- 
fendant. Anisette  Reyes,  was  not  put  on  the 
witness  stand  in  said  trial;  that  this  dis- 
cussion created  a  stronger  feeling  against 
defendant  than  would  otherwise  have  ex- 
isted." 

The  motion  of  appellant  containing  this 
affidavit  remained  on  file  imtll  June  26,  1908, 
when  it  was  acted  on.  It  will  be  noticed 
from  the  above  statement,  if  the  affidavit 
of  Brown  is  to  be  believed,  that  not  only 
was  the  failure  of  the  defendant  to  testify 
discussed,  but  that  this  discussion  created 
a  stronger  feeling  against  him  than  would 
otherwise  have  existed.  It  appears  from 
the  testimony  of  the  witness  Adams  that 
this  matter  was  not  only  mentioned,  but  dis- 
cussed, and  that  Brown  said.  "Did  you  no- 
tice the  defendant  did  not  testify  in  his  own 
behalf,  and  if  he  was  not  guilty  why  shouldn't 
he  have  been  put  on  the  stand?"  And  that 
the  witness  replied  to  him,  "That  is  nothing ; 
a  man  don't  have  to  take  the  stand  in  any 
kind  of  a  matter  for  himself."  It  will  also 
be  observed  by  the  testimony  of  Adams  that 
this  matter  was  brought  up  in  these  words, 
and  that  this  language  was  used  two  or  three 
or  more  times.  It  Is  stated  by  Adams,  in  bis 
testimony,  that  he  did  not  consider  it  him- 
self; that  he  did  not  consider  that  a  man 
had  to  testify.  This,  of  course,  was  a  cor- 
rect statement  of  the  law,  and  seems  to  have 
been  in  line  with  his  argument  But  it  is 
equally  clear  that,  if  we  are  to  have  regard 
to  the  terms  of  the  discussion,  Brown,  and 
probably  other  Jurors,  did  pay  some  atten- 
tion to  it  and  were  not  Improbably  Influ- 
enced by  it 

Article  823  of  the  Code  of  Criminal  Pro- 
cedure of  1895  is  as  follows:  "The  effect  of  a 
new  trial  is  to  place  the  cause  in  the  same 
position  in  which  it  was  before  any  trial  bad 
taken  place.  The  former  conviction  shall  be 
regarded  as  no  presumption  of  guilt,  nor 
shall  it  be  alluded  to  in  the  argument"    In 


the  case  of  Horn  t.  State,  50  Tex.  Cr.  R. 

404,  9T  S.  W.  822,  it  was  held  that  this  arti- 
cle was  broad  enough  to  include,  and  did 
Include,  any  argument  or  discussion  of  a 
former  conviction  by  the  Jury  in  the  Jury 
room.  We  have  heretofore  held,  however, 
and  correctly,  that  it  is  not  every  mere  and 
casual  reference  or  Incidental  allusion  to  the 
former  conviction  that  will  necessarily  af- 
ford cause  for  reversal.  Gaines  v.  State.  77 
S.  W.  10,  8  Tex.  Ct.  Rep.  016.  In  the  case 
of  Smith  V.  State,  52  Tex.  Cr.  R.  344,  100  S. 
W.  1161,  on  a  full  review  of  all  the  authori- 
ties, we  held  that  a  conviction  would  not  be 
set  aside,  unless  the  court  may  fairly  and 
reasonably  see  and  determine,  In  the  light 
of  all  the  circumstances,  that  such  reference 
and  discussion  did  or  might  probably  have 
prejudiced  the  appellant's  case.  We  have  no 
doubt  that  this  is  the  correct  doctrine,  and 
that  its  proper  application  to  the  facts  here 
must  and  should  work  a  reversal  of  the 
conviction.  The  matter  here  was  more  than 
a  mere  casual  or  incidental  reference.  It 
was  an  argument  by  the  Juror  Brown  that 
the  appellant  was  guilty,  and  if  he  was  not 
guilty  the  pertinent  inquiry  was  urged  why 
he  should  not  have  been  put  on  the  stand. 
Xor  does  the  matter  rest  here,  as  Adams 
says:  "It  was  brought  up  Just  in  these 
words,  and  that  was  used  two  or  three  more 
times."  In  a  matter  of  this  kind,  neces- 
sarily the  decision  in  every  case  must  to 
some  extent  rest  upon  its  peculiar  facts.  In 
view  of  the  evidence  in  the  record,  and  In 
view  of  the  state  of  the  record  in  respect  to 
the  comment  of  counsel  on  appellant's  fail- 
ure to  testify,  having  regard  to  the  affidavit 
of  the  Juror  Brown,  that  remained  20  days 
on  file,  with  the  direct  statement  and  charge 
of  the  discussion  in  the  Jury  room  of  the 
former  conviction,  and  that  it  operated  to  the 
prejudice  of  appellant,  aided  by  the  testi- 
mony of  the  Juror  Adams,  who  confirms  the 
charge  contained  in  Brown's  affidavit,  and 
which  Includes,  not  only  an  allusion,  but  an 
argument,  and  a  forceful  argument,  of  ap- 
pellant's guilt  and  silence,  we  think  it  would 
be  unfair  to  appellant  and  violative  of  the 
statute  to  affirm  his  case. 

For  this  error,  and  this  error  alone,  the 
Judgment  of  conviction  is  set  aside,  and  the 
cause  remanded. 


CRAVENS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  9, 
1908.    On  Rehearing,  March  17,  1909.) 

1.  Ckimiwai,  I^aw  (8  634*)— Tbial— Absence 

OF  JUOGE — ErrECT. 

To  warrant  reversal  of  a  conviction  for  ab- 
sence of  the  trial  judge  from  the  courtroom, 
the  record  must  show  that  the  proceedings  were 
out  of  his  view  and  bearing ;  and  hence  the 
absence  of  the  judge  in  an  anteroom  for  about 
15  minutes  while  accused's  counsel  was  address- 
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Inj  the  JU17  WM  not  reversible  error,  where  he 
vitwed  the  proceeding  throngh  a  window  while 
at  a  telephone,  and  could  hear  counsel  speali- 
ing,  though  he  could  not  distinguish  the  words. 

[Ed.   Note.— For   other    cases,    see    CrimiDal 
Law,  Cent  Dig.  i  1461 ;   Dec  Dig:.  §  634.*] 
2.  CmmNAi.  Law  (J  866*)— Verdict— Method 

or  Reaching — Reodlabitt. 
To  vitiate  a  verdict  wherein  the  penalty  on 
conviction  was  determined  by  lot,  it  must  ap- 
pear that  the  jurors  agreed  beforehand  to  abide 
the  result;  and  hence  a  verdict  assessing  nine 
years'  imprisonment  was  not  bad  because  three 
votes  were  taken  as  an  experiment  before  agree- 
ment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {  2063;  Dec.  Dig.  I  866.*] 

On  Rehearing. 

S.  Cbiminai.  Law   (|   1112*)—Review— Affi- 
davits lUFKACHnro  Thial  JnDGE— Effect. 
The  Court  of  Criminal  Appeals  will   not 

consider  affidavits  filed  to  contradict  statements 

by  the  trial  judge  respecting  matters  presented 

by  bill  of  exceptions. 
[Ed.    Note. — For   other    cases,    see    Criminal 

Uw,  Cent  Dig.  I  2886;    Dec.  Dig.  |  1112.*] 

4.  Cbimihai.  Law  (i  1002*)- Bills  or  Ex- 
ception—Kxplanatior  —  Vebipication  by 
Judge— EssEHTiALiTY. 

A  trial  judge,  in  preparing  a  statement  ex- 
plaining a  bill  of  exceptions,  need  not  be  sworn 
respecting  the  statements  made  by  him ;  the 
matter  being  comprehended  by  his  official  oath. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1092.»] 

Appeal  from  District  Conrt,  Shelby  Coun- 
ty ;  Jainefl  I.  Perkins,  Judge. 

Jeff  Cravens  was  conylcted  of  murder  in 
the  second  d^ree,  and  he  appeals.    Affirmed. 

H.  E.  Stephenson  and  S.  H.  Sanders,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

RAMSEY,  J.  This  Is  an  appeal  from  a 
conviction  for  murder  In  the  second  degree, 
with  a  penalty  of  nine  years.  No  statement 
of  facts  accompanies  the  record  in  this  case. 
Id  the  record  we  find  two  bills  of  exceptions. 
One  Is  that  the  Judge  absented  himself  from 
the  courtroom  while  the  case  was  being  tried ; 
and,  second,  the  Jury  reached  their  verdict 
by  lot 

1.  In  r^fard  to  the  first  question,  the  facts 
show  that  while  one  of  counsel  for  appellant 
was  addressing  the  jury  some  one  called  the 
judge  to  the  telephone.  This  telephone  was 
located  in  an  anteroom,  which  opened  Into 
the  courtroom,  and  was  situated  some  16  feet 
from  where  the  jury  sat,  and  the  courtroom 
was  in  rlew  of  the  Judge  all  the  time.  The 
judge  was  absent  some  15  minutes,  and  in 
his  qualification  to  the  bill  states  that  while 
ha  said  room  he  bad  the  case  under  control, 
and  had  the  Jury  and  counsel  In  view  while 
he  was  talking  over  the  telephone.  In  the 
weIl<onsidered  case  of  Bateson  v.  State,  46 
Tex.  Cr.  R.  34,  80  8.  W.  88,  this  court,  speak- 
hig  through  Jadge  Henderson,  says:  "This 
question  has  been  before  a  number  of  tribu- 
nals in  the  various  states  of  the  Union,  and 


the  current  of  authority  In  criminal  cases  Is 
one  way,  with  a  very  few  exceptions ;  that  Is, 
in  the  trial  of  felony  cases,  especially  In  capi- 
tal cases,-  the  absence  of  the  judge  from  the 
courtroom  during  the  trial  will  constitute 
cause  for  reversal  In  case  of  conviction.  This 
presence  of  the  Judge,  who  is  the  presiding 
genius  of  the  court.  Is  construed  not  to  mean 
absolutely  within  the  courtroom,  but  so  near 
as  to  be  within  sight  and  bearing  of  the  pro- 
ceedings; that  Is,  In  such  a  situation  as  to 
retain  control  of  all  that  transpires  during 
the  trial.  Otherwise,  there  Is  no  way  by 
which  the  court  can  be  Informed  as  to  the 
errors  that  may  occur;  for  as  to  these  he 
does  not  get  his  information  by  proxy,  but 
he  mmt  judge  of  the  matter  by  his  own  ear 
and  hlij  own  eye.  If  by  his  absence,  though 
temporary,  the  reins  escape  him,  and  he 
loses  that  control  and  supervision  of  the  court 
which  Is  so  necessary  to  safeguard  every  right 
of  the  defendant  In  the  particular  case,  and 
a  conviction  follow,  it  will  be  set  aside,  not- 
withstanding no  Injury  can  be  pointed  out." 
The  facts  of  this  case  are  dissimilar  to  the 
Bateson  Case.  In  the  Bateson  Case  the  Judge 
absented  himself  from  the  courtroom,  went 
Into  an  anteroom,  closed  the  door,  and  re- 
mained In  there  some  three  hours;  while  In 
this  case  the  door  was  not  closed,  and  the 
judge  had  In  view  and  control  the  proceedings 
of  the  case,  and  was  so  near  as  to  be  within 
sight  and  hea'ring  of  the  proceedings,  and  was 
In  such  situation  as  to  retain  control  of  all 
that  transpired  during  the  trial.  We  there- 
fore hold  that  this  exception  Is  without  merit, 
and,  to  authorize  a  reversal  because  of  the 
absence  of  the  Judge,  the  record  must  dis- 
close that  said  absence  was  of  such  a  char- 
acter as  to  show  affirmatively  that  the  pro- 
ceedings were  out  of  view  and  hearing  of  the 
court,  and  that  the  Judge  was  In  such  posi- 
tion, during  his  absence,  ns  to  lose  control  of 
the  proceedings  of  the  trial.  See  Lewis  v. 
State,  15  Tex.  App.  647. 

2.  The  next  question  presented  by  appel- 
lant is  the  misconduct  of  the  Jury,  In  that  the 
Jury  decided  on  the  penalty  that  should  be 
given  the  defendant  by  lot ;  that  Is  each  man 
put  down  the  number  of  years,  and  they  add- 
ed this  up  and  divided  by  12,  and  the  result 
was  the  verdict  agreed  upon.  The  court  be- 
low heard  testimony  upon  this  issue,  and  on 
the  trial  of  the  Issue  two  of  the  Jurors,  to 
wit,  Will  Rogers  and  J.  P.  Wood,  testified. 
The  substance  of  their  testimony  Is  as  fol- 
lows :  Some  one  of  the  Jurors  suggested  that 
each  man  put  down  the  number  of  years  that 
he  thought  the  appellant  should  have,  and 
add  their  sum  total  up,  and  run  12  through 
it,  and  see  how  many  that  would  give.  Rog- 
ers further  testified:  "Before  we  did  this 
we  did  not  agree.  There  was  some  of  them 
that  would  not  agree  that  that  should  be 
the  verdict  We  Just  wanted  to  see  how  It 
would  run  through,  and  we  tried  It  three 
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times,  and  the  last  time,  after  some  discus- 
sion, we  decided  on  nine  years.  We  did  not 
get  tbe  same  result  each  time,  because  some 
of  the  Jurors  changed  their  numbers.  They 
made  them  lower,  and  finally  It  came  out 
nine  years  and  a  fraction,  and  then,  after 
something  like  85  or  40  minutes'  discussion, 
we  agreed  on  nine  years ;  but  before  we  run 
12  through  the  number  it  was  not  understood 
that  that  should  be  the  verdict  We  were 
simply  experimenting  with  It  My  Impression 
Is  that  I  was  the  one  who  suggested  this  ex- 
periment ;  but  four  or  five  of  the  Jurors  spoke 
up,  and  said  they  would  not  be  bound  or  agree 
to  any  result  that  might  be  reached  In  that 
way."  The  Juror  Wood  testified  as  follows: 
"Q.  If  In  determining  the  term  you  would 
give  defendant  if  each  member  put  down  the 
term  he  wanted  him  to  have,  and  you  divid- 
ed by  12,  Just  tell  me  fully  how  you  did  that 
and  what  the  agreement  was,  and  what 
should  be  the  effect  of  your  proceeding  that 
way?  A.  Well,  the  way  we  did  In  reaching 
at  an  average  of  what  the  verdict  should  be, 
we  would  take  what  each  man  would  say, 
and  add  them  together,  and  divide  it  by  12, 
and  would  get  at  about  what  the  average 
would  be,  and  then,  whenever  we  would  do 
that  we  would  take  a  vote  on  all  that  was 
In  favor  of  about  what  that  average  would 
be.  We  did  this  two  or  three  times;  but  I 
will  state  that  it  was  understood  by  me,  and 
I  think  thoroughly  with  everybody,  that  there 
was  nothing  to  that  more  than  Just  to  try 
to  get  together.  There  was  no  agreement  be- 
tween us  that  we  should  be  bound  by  the 
result,  and  after  this  result  was  reached  we 
voted  two  or  three  times,  and  never  did  agree 
upon  the  result  reached  by  this  adding  and 
division.  There  was  no  agreement  that  we 
should  be  bound  by  this  result;  but  this  was 
simply  done  as  an  experiment" 

We  think  this  case  is  unlike  the  case  of 
Driver  v.  State,  87  Tex.  Cr.  R.  160,  38  S.  W. 
1022.  In  tbe  Driver  Case  the  Jury  agreed  that 
they  should  add  the  number  of  years  that  each 
Juror  wanted  to  give  the  defendant  and  divide 
by  12,  and  the  result  should  be  the  verdict 
This  court  held  that  that  was  reversible  error. 
But  the  facts  of  this  case  are  similar  to  tbe 
case  of  Pruitt  v.  State,  30  Tex.  App.  156,  16 
S.  W.  773,  in  which  this  court  held  that  the 
verdict  was  not  vitiated  on  proof  of  the  follow- 
ing facts:  To  ascertain  the  punishment  to 
be  assessed,  the  Jury  agreed  that  each  Juror 
should  state  the  number  of  years  he  was  In 
favor  of  assessing,  and  that  tbe  several  num- 
bers thus  stated  should  be  added  together, 
and  the  aggregate  sum  should  be  divided  by 
12,  and  the  quotient  should  be  tbe  term  as- 
sessed by  the  verdict.  This  was  done,  and 
the  quotient  was  five  years  and  seven  months. 
This  result  was  not  agreed  to  by  the  Jury, 
and  after  some  discussion  the  Jury  fixed  the 
punishment  at  five  years.  This  court  held 
that  the  verdict  was  not  the  result  of  any 
agreement  entered  Into  by  the  Jury  before- 
hand to  determine  the  penalty  by  lot    We 


therefore  hold  that  In  otitx  to  vitiate  a 
verdict  that  has  been  determined  by  lot 
the  proof  must  show  that  the  Jury  made  an 
agreement  beforehand,  and  that  they  should 
be  bound  by  that  agreement  and  that  what- 
ever results  might  be  ascertained  from  the 
agreement  should  be  the  penalty  affixed.  This, 
as  we  understand  it  would  be  a  verdict  that 
would  be  improper,  and  such  a  verdict  aa  the 
court  could  not  uphold.  In  this  case  we  do 
not  think  the  facts  show  a  verdict  reached 
by  lot;  and,  following  the  rule  laid  down  in 
the  Pruitt  Case,  supra,  we  think  the  point  -is 
without  merit 

Finding  no  error  In  the  record,  tbe  Judg- 
ment is  affirmed. 

On  Rehearing. 

The  motion  for  rehearing  tn  this  case  Is 
but  an  amplification  of  the  matters  urged 
on  the  original  submission  and  somewhat 
fully  treated  in  the  original  opinion.  In  view 
of  the  earnestness  with  which  the  matter  is 
presented,  however,  and  the  insistence  that 
the  opinion  does  not  fully  or  accurately  state 
the  facts  in  respect  to  the  matter  of  the  al>- 
sence  of  the  Judge,  we  make  the  following 
additional  statement:  The  bill  of  exceptions, 
as  tendered,  recites  that  while  the  trial  was 
in  progress  the  Judge  left  the  courtroom,  and 
was  absent  about  20  minutes,  and  that, 
when  such  alleged  absence  was  questioned, 
appellant  tendered  proof  of  this  fact  that  the 
said  presiding  Judge  went  into  an  anteroom, 
where  he  remained  for  a  period  of  not  less 
than  16  minutes,  and  where  he  carried  on  a 
conversation  over  the  telephone,  and  that 
the  door  to  this  room  was  closed,  as  were 
also  the  windows,  and  that  iu  view  of  the 
surroundings  and  location  of  the  rooms,  it 
would  be  an  absolute  physical  impossibility 
for  any  person  carrying  on  a  conversation 
over  the  telephone  to  have  heard  or  seen 
anything  that  was  being  said  and  done  in 
the  courtroom  where  appellant  was  being 
tried;  that  when  this  proffer  was  made,  the 
bill  recites,  the  court  agreed  and  stated  that 
no  proof  need  be  introduced,  and  that  be 
would  agree  that  what  was  set  forth  was 
true  and  correct;  that  later  the  court  said 
he  would  agree  to  all  but  that  he  could  see 
all  that  was  going  on,  to  which  appellant 
excepted;  and,  to  substantiate  the  matters 
contained  In  the  bill,  appellant  attaches  tbe 
affidavit  of  certain  witnesses  named  by  him, 
and  aslcs  that  same  be  made  a  part  thereof, 
together  with  a  plat  attached  to  his  motion, 
showing  the  location  of  the  anteroom  wltb 
reference  to  the  main  courtroom,  as  well  aa 
the  location  of  the  telephone  tn  said  ante- 
room. On  this  bill  of  exceptions  the  court 
makes  the  following  indorsement:  "This  biU 
is  allowed,  with  the  qualification  that  the 
map,  while  perhaps  in  most  respects  cor- 
rect appears  incomplete  and  misleading, 
from  Its  being  on  so  large  a  scale  and  yet 
failing  to  bring  out  the  entire  courtroom; 
and  particularly  the  brick  wall  between  the 
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window  at  tbe  right  of  tbe  telephone  and 
tbe  window  between  it  and  Jury  box  appear 
proportionately  too  thick,  becanse  they  ap- 
pear to  cut  off  the  view  between  window  at 
telephone  and  the  front  of  Jury  box,  while 
my  recollection  is  that  this  view  la  unob- 
gtmcted.  Further  the  Incident  occurred  this 
way:  While  one  of  the  connsel  for  defendant 
was  addressing;  the  jury,  I  was  notified  there 
was  a  long-distance  call  for  me,  and  I  went 
to  telephone  without  Interrupting  counsel, 
and  closed  the  door  behind  me,  but  took  care 
to  keep  In  touch  with  what  was  going  on  In 
the  conrtroom  to  the  extent  that  I  could  hear 
tbe  Tolce  (whUe,  perhaps,  I  did  not  distin- 
guish the  words)  of  the  counsel  speaking,  and 
wonld  have  noted  any  interruption  of  bis 
speech,  or  any  nnusnal  occurrence  In  the 
conrse  of  It.  I  bad  my  face  at  the  telephone 
bat  a  moment  while  speaking  through  It,  and 
tbe  balance  of  the  time  was  standing  some 
feet  In  front  of  It,  and  waiting  for  the  party 
to  call  me,  and  meanwhile  I  was  listening 
and  looking  through  the  window  to  note 
what  was  going  on  In  the  courtroom,  while 
at  the  telephone  I  was  the  same  distance 
from  the  Jury  as  when  In  my  seat  on  the 
bench,  and  while  on  the  bench  during  argu- 
ments to  the  Jury  I  am  usually  engaged  In 
reading  or  writing,  and  ordinarily  am  less 
conscious  of  what  la  going  on  than  on  this 
occasion,  when  I  had  the  matter  somewhat 
In  mind,  and  was  endeavoring  to  keep  In 
tonch  with  same,  and  think  I  was  so  in 
tench  for  all  substantial  purposes." 

The  statement  In  the  opinion  that  the  door 
was  not  closed  was  inaccurate.  Tbe  substan- 
tial statement  however,  is  true.  If  we  may 
accept  the  statement  of  the  presiding  Judge 
that  he  was  in  touch  with  what  was  going 
on  in  tbe  courtroom  to  the  extent  that  he 
could  bear  the  voice  of  counsel,  and  would 
have  noted  any  interruption  of  the  speech 
of  connsel,  or  any  unusual  occurrence  in  the 
conrse  of  it,  and  that  he  was  listening,  and 
looking  through  the  window,  and  noted  what 
was  going  on  in  the  courtroom,  and  was,  as 
he  states,  rather  more  conscious  of  what  was 
going  on  on  this  occasion,  when  he  had  the 
matter  somewhat  in  bis  mind  and  was  en- 
deavoring to  keep  in  touch  with  same,  than 
he  usually  was  when  on  the  bench  engaged 
hi  the  preparation  of  bis  charge. 

In  this  connection  it  may  be  stated  that 
attadied  to  the  motion  for  rehearing  are  cer- 
tain affidavits  impeaching  the  correctness  of 
tbe  Judge's  statements.  These,  for  obvious 
reasons,  cannot  be  considered.  This  was  a 
matter  happening  In  the  presence  of  and 
subject  to  the  control  and  regulation  of  the 
court,  and  in  respect  to  which.  In  the  shape 
that  the  bill  was  filed,  we  must  give  credence 
to  the  statement  of  the '  presiding  Judge.  It 
is  unfortunate  that  snch  a  controversy  should 
arise,  and,  as  explained  in  the  affidavits 
touching  the  motion,  it  is  possible  that  they 


might  have  atrengtbened  their  case  mate- 
rially, but  for  the  fact  that  the  bill  was  pre- 
pared and  filed  at  so  late  a  date  in  the 
term  as  to  render  this  course  Impossible.  It 
is  not,  however,  lightly  to  be  assumed  that 
a  presiding  Judge  in  this  state  would  either 
inaccurately  or  untruly  state  the  facts  in 
respect  to  so  important  a  matter.  We  must. 
In  the  nature  of  things,  have  some  criterion 
and  some  ultimate  arbiter  In  respect  to  mat- 
ters of  this  sort,  and  If  we  may  not  and  can- 
not accept  the  authentication  deliberately 
made  of  a  sworn  ofiScer  of  this  state,  charged 
with  the  responsibility  of  tbe  proceedings  in 
the  trial  of  cases,  there  wonld  be  endless 
confusion.  Nor  do  we  believe  that  it  should 
be  required  that,  in  respect  to  a  matter  of 
this  sort,  the  Judge  should  become  as  any 
other  person,  a  simple  witness,  and  to  be 
sworn  as  such.  In  respect  to  this  matter 
he  Is  acting  In  an  official  capacity,  and  under 
all  the  solemnities  and  with  reference  to  all 
the  obligations  of  an  oatti  of  office.  We  beg 
to  urge  trial  courts  to  use  the  utmost  care 
to  always  keep  in  personal  touch  with  trials 
and  to  be  personally  present  in  tbe  court- 
room during  the  progress  thereof. 

There  is  no  other  matter  discussed  In  the 
motion  that  seems  to  require  attention.  Be- 
lieving that,  as  presented,  there  is  no  error  for 
which  the  case  could  or  should  be  reversed, 
it  is  ordered  that  the  motion  for  rehearing 
be,  and  the  same  Is  hereby,  overruled. 


DAVIS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.  Jan.  20, 
1909.  On  Rehearing,  Feb.  17,  1909.  State's 
Rehearing  Denied  March  17,  1909.) 

1.  CBJMINA.L  Law  (§  780*)— Tbstimokt  or  Ac- 

COMPUCS— INBTBUCTIORB. 

Where  the  relation  of  a  witness  to  the 
crime  charged  ii  in  doubt,  it  is  proper  for  tbe 
court  to  submit  the  issue  as  to  whether  the 
witness  was  or  was  not  an  accomplice. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1859,  1860;  Dec.  Dig.  $ 
780.*] 

2.  Cbiuinal  Law  (f  742*)— Testimony  or  Ac- 
complice—Question FOB  JUBT. 

Where,  on  a  trial  for  cattle  theft,  a  wit- 
ness testified  that  he  came  to  where  the  animal 
was  killed,  that  the  meat  was  cot  from  the 
body,  that  accused  instmcted  those  present  to 
take  what  was  left  of  the  animal  Into  a  pasture 
and  to  take  the  meat  to  big  hoase,  and  denied 
any  complicity  in  the  killing,  or  knowledge  of 
the  ownership  of  the  animal,  and  a  son  of  ac- 
cused stated  that  the  meat  had  been  bought 
from  the  witness,  the  court  properly  submitted 
to  the  jury  the  question  whether  the  witness 
was  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1720;   Dec.  Dig.  |  742.*] 

3.  Cbiminal  Law.  (S  761*)  —  Ihstbdctions — 

TESTIMONT  OT  ACCOKFLICB— ASBUMPTIOn  or 

Facts. 

An  instmction  that  a  conviction  cannot  be 
had  on  the  testimony  of  an  accomplice,  unless 
corroborated,  that  the  jury  cannot  find  accused 
guilty  on  the  testimony  of  a  witness  who  was 
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an  accomplice,  anless  satisfied  that  his  testi- 
mony is  true,  and  that  it  has  been  corroborated, 
is  not  erroneous  as  assuming  that  the  testi- 
mony of  the  accomplice  showed  accused's  ^ilt 
[Eld.  Note.— For  other  cases,  see  Criminai 
Law,  Cent.  Dig.  S|  1761,  1764;  Dec.  Dig.  g 
761.*] 

4.  Larceny  (t  77*)  —  Btidence  —  Instruc- 
tions. 

Where,  on  a  trial  for  cattle  theft,  the  evi- 
dence for  the  state  showed  that  the  animal  was 
killed,  and  that  pursuant  to  instructions  of  ac- 
cused the  meat  was  taken  to  his  house,  and  the 
evidence  of  accused  showed  that  he  bought  the 
meat  from  another,  the  failure  to  charge  as  to 
the  meat  found  in  accused's  house,  and  that  the 
jury  must  believe  that  accused  took  the  ani- 
mal from  the  owner  and  cannot  convict,  if  they 
1)elieve  any  one  else  took  it,  and  that  accused 
subsequently  came  into  possession  of  a  part  of 
the  meat,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  g§  202-204;   Dec  Dig.  |  77.*] 

5.  Labcent  (i  77*)— Becknt  Possession  or 
Stolen   Pbofbbtt  —  Evidence  —  Instbuo- 

TIONB. 

Where  accnsed,  charged  with  larceny,  is 
fonnd  in  possession  of  recently  stolen  property, 
and  there  is  no  explanation  by  him  of  its  pos- 
session, the  court  may  not  charge  on  reasonable 
explanation  in  connection  with  accused's  recent 
possession  of  the  stolen  property,  merely  because 
a  codefendant  stated,  in  the  absence  of  ac- 
cused, that  the  property  had  been  twught  from 
a  third  person. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §8  202-204;    Dec.  Dig.  {  77.*] 

On  Bebearing. 

6.  Cbiuinai,  Law  (J  59*)— Pabtieo— "Pbinci- 
pal"— Accomplice— ACCE880BT. 

To  constitute  a  "principal,"  the  offender 
must  either  be  present  where  the  crime  is  com- 
mitted, or  he  must  do  some  act  during  the  time 
when  the  offense  is  being  committed  which  con- 
nects him  with  the  commission  in  some  way, 
and  where  the  acts  committed  occurred  prior  to 
the  commission  of  the  principal  offense,  or  8ul>- 
sequent  thereto,  and  are  independent  of  and  dis- 
connected with  the  actual  commission,  and  no 
act  is  done  during  the  commission  in  aid  there- 
of, one  is  not  a  principal  offender,  but  an 
accomplice,  or  an  accessory,  according  to  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  71-74 ;   Dec.  Dig.  f  59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5553-5557;    vol.  8,  p.  7763.] 

7.  Labcent  (J  77*)  —  Evidence  —  Instbuo- 

TIONB. 

Where,  on  a  trial  for  cattle  theft,  there 
was  no  direct  testimony  of  the  presence  of  ac- 
cused at  the  time  of  the  taking  and  killing  of 
the  animal,  but  his  connection  with  the  orig- 
inal taking  was  sought  to  be  established  by  acts 
and  conduct  soon  thereafter,  as  well  as  by  his 
possession  of  a  part  of  the  stolen  property,  and 
accused  relied  on  an  alibi,  and  denied  any  con- 
nection with  any  theft,  the  court  was  required 
to  submit  to  the  jury  the  question  as  to  whether 
accused  was  a  principal,  accessory,  accomplice, 
or  receiver  of  stolen  property. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  Si  202-204;    Dec  Dig.  S  T7.»] 

Appeal  from  District  Court,  Madison  Coun- 
ty;  S.  W.  Dean,  Judge. 

Aus  Davis  was  convicted  of  cattle  theft, 
and  he  appeals.    Beversed  and  remanded. 


E3.  A.  Berry,  for  appellant  Deen,  Humph- 
rey &  Powell  and  F.  J,  McCord,  Asst  Atty. 
Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  Madison  county,  charged 
with  the  theft  of  one  head  of  cattle,  the  prop- 
erty of  one  Ford.  On  trial  he  was  convicted, 
and  his  punishment  assessed  at  confinement 
in  the  penitentiary  for  a  period  of  two  years. 

The  evidence  shows,  briefly,  that  about  the 
15th  of  August,  1907,  a  red  heifer  yearling 
belonging  to  Ford  was  missed  by  him,  and 
later  found,  not  far  from  where  appellant  re- 
sided, in  what  is  known  as  the  old  "Judy 
field,"  with  the  bide  covering  the  bones  of 
the  yearling,  from  which  the  flesh  had  pretty 
well  all  been  cut.  There  was  no  doubt  about 
the  identity  of  the  animal.  The  ear,  whlcb 
seems  to  have  been  left,  bore  Ford's  mark, 
and  hear  where  the  skeleton  was  found  was 
a  bell  whlcb  bad  been  worn  by  the  animal. 
The  conviction  rested  somewhat  largely  upon 
the  testimony  of  Thomas  Johnson,  who  stated 
in  substance  that  he  came  to  where  the  year- 
ling was  killed  after  it  was  killed,  and  that 
the  meat  was  cut  from  the  body  of  the  an* 
Imal,  and  that  after  this  was  done  appellant 
instructed  the  parties  present,  who  were 
younger  than  himself,  to  take  what  was  left 
of  the  animal  into  a  nearby  pasture  and  cover 
the  bones  with  the  hide,  and  also  to  take  the 
meat  to  his  house  by  a  roundabout  way.  This 
witness  denied  any  complicity  In  the  actual 
killing  of  the  yearling,  or  any  Icnowledge  of 
the  ownership  of  same.  Later  on  the  same 
day  the  party  searching  the  premises  of 
appellant  found  In  his  smokehouse  a  large 
can  pretty  well  filled  with  fresh  meat,  in 
which  there  were  no  bones.  No  explanation 
of  this  was  given  by  appellant  One  of  bis 
sons  stated,  in  his  absence,  however,  to  the 
officer,  that  he  had  bought  the  meat  from  one 
Johnson.  This  is  a  brief  summary  of  the 
more  important  evidence,  and  is  not  intended 
in  any  sense  to  be  more  than  a  mere  outline 
of  the  Inculpatory  facts. 

1.  A  number  of  grounds  are  urged  why 
this  conviction  should  be  set  aside.  First,  It 
is  claimed  that  the  court  erred  in  its  charge 
to  the  Jury  in  failing  to  Instruct  them,  as  a 
matter  of  fact  and  law,  that  the  witness 
Thomas  Johnson  was  an  accomplice.  The 
court  did  instruct  the  jury  that  If  they  be- 
lieved, or  found  from  the  evidence,  that  this 
witness  was  an  accomplice,  then  that  no  con- 
viction could  be  had  on  his  testimony,  un- 
less they  believed  bis  testimony  was  true,  and 
there  was  other  evidence  in  the  record  tend- 
ing to  corroborate  his  testimony,  and  that  such 
corroboration  was  not  sufficient  if  it  mere- 
ly showed  that  an  offense  had  been  commit- 
ted. It  is  well  settled  in  this  state  that, 
where  the  matter  is  left  in  doubt  as  to  the 
relation  of  a  witness  to  a  crime  charged,  it 
is  proper  and  frequently  demanded  that  the 
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conrt  should  anbmit  the  Issae  In  question  to 
the  jury  as  to  whether  such  witness  was  or 
not  an  accomplice;  and  so  in  this  case,  not 
only  do  we  believe  that  the  court  did  not  err 
In  80  Instructing  the  jury,  but  that  if  he  had 
instructed  the  jury  that  as  a  matter  of  law. 
the  witness  Johnson  was  an  accomplice,  ap- 
pellant would  have  had  just  ground  for  com- 
plaint, and  we  would  on  such  Instruction 
hare  been  compelled,  If  the  matter  were  chal- 
lenged, to  have  reversed  the  judgment 

2.  The  next  and  second  ground  of  the  mo- 
tion for  a  new  trial  Is  thus  stated:  "Be- 
cause the  court  erred  In  his  general  charge  to 
the  Jury  on  the  subject  of  accomplice's  testi- 
mony, In  this :  That  It  assumed  tliat  the  tes- 
timony of  the  accomplice  showed  or  tended  to 
show  that  the  defendant  was  guilty  of  the 
offense  charged,  and  only  required  the  jury 
to  believe  that  said  testimony  was  true,  and 
that  same  bad  been  corroborated  by  other 
evidence  tending  to  establish  beyond  a  rea- 
sonable doubt  that  the  defendant  committed 
the  offense  charged.  Defendant  says  that  be- 
fore the  jury  would  be  authorized  to  convict 
upon  the  testimony  of  an  accomplice  three 
things  must  be  found:  (a)  That  the  accom- 
plice's testimony  Is  true;  (b)  that  the  ac- 
complice's testimony  showed  or  tended  to 
show  that  defendant  was  guilty  of  the  offense 
charged ;  and  (c)  that  there  'was  other  tes- 
timony, outside  of  the  accomplice's  testimony, 
tending  to  connect  defendant  with  the  offense 
charged.  And  defendant  shows  to  the  court 
that  nowhere  in  his  charge  did  he  tell  the 
Jury  that  before  they  could  convict  upon  the 
testimony  of  an  accomplice  that  his  testimony 
Bhows  or  tends  to  show  that  defendant  was 
guilty  of  the  offense  charged.  And  the  court 
further  erred  In  said  charge  In  falling  to  in- 
struct the  Jury  that  the  corroboration  is  not 
sufficient  if  It  merely  shows  the  commission 
of  the  offense."  On  this  subject  the  court 
charged  the  Jury  as  follows:  "A  conviction 
cannot  be  had  upon  the  testimony  of  an  ac- 
complice, unless  corroborated  by  other  evi- 
dence tending  to  connect  the  defendant  with 
the  offense  committed,  and  the  corroboration 
is  not  sufficient  If  it  merely  shows  the  com- 
mission of  the  offense.  An  'accomplice,'  aa 
the  word  is  here  used,  means  any  one  con- 
nected with  the  crime  committed,  either  as 
principal  offender,  as  an  accomplice,  as  an 
accessory,  or  otherwise.  It  Includes  all  per- 
sons who  are  connected  with  the  crime  by 
unlawful  act  or  omission  on  their  part,  tran- 
spiring either  about,  at  the  time,  or  after  the 
commission  of  the  offense,  and  whether  or 
not  he  was  present  and  participated  in  the 
commission  of  the  crime.  Now,  if  you  are 
satisfied  from  the  evidence  that  the  witness 
Thomas  Johnson  was  an  accomplice,  or  you 
hare  a  reasonable  doubt  as  to  whether  he 
was,  or  not,  as  that  term  Is  defined  In  the 
foregoing  instructions,  then  you  are  further 
Instructed  that  you  cannot  find  the  defend- 
ant guilty  apon  bis  testimony,  unless  you  are 
satisfied  beyond  a  reasonable  doubt  that  the 
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testimony  of  said  witness  is  true,  and  you 
are  further  satisfied  by  other  evidence  be- 
yond a  reasonable  doubt  that  the  testimony 
of  said  witness  has  been  corroborated  by  oth- 
er evidence  tending  to  establish  beyond  a  rea- 
sonable doubt  that  the  defendant  did  in  fact 
commit  the  offense  charged  as  charged." 

It  will  be  seen,  we  think,  that  the  crltl> 
dsms  contained  In  the  second  paragraph  of 
appellant's  motion,  above  quoted,  are  not 
wholly  justified  by  the  record.  We  think 
that  this  charge  'is  entirely  in  accordance 
with  the  decisions  of  this  court  In  the  cases 
of  Barton  v.  State,  49  Tex.  Cr.  R.  121,  90  S. 
W.  877,  and  Burrell  Dates  v.  State,  50  Tex. 
Cr.  R.  40,  95  S.  W.  105.  These  decisions  pro- 
ceed upon  the  principle  that  where.  In  any 
case,  the  court  merely  charges  the  Jury  that, 
in  order  to  sustain  a  conviction,  the  testi- 
mony of  the  accomplice  must  be  corroborated, 
the  Jury  might  thereby  Infer  that  It  was  the 
opinion  of  the  court  that  the  testimony  of 
the  accomplice  was  true,  and  that.  In  order  to 
relieve  such  charge  of  the  criticism  that  It 
was  upon  the  weight  of  the  testimony,  the 
jury  should  he  further  Instructed  that,  be- 
fore they  could  convict  upon  such  accom- 
plice's testimony,  they  must  believe  that  such 
testimony  was  true.  Whatever  might  be 
thought  of  the  correctness  of  these  decisions 
at  this  late  day,  they  have  become  a  settled 
rule  of  this  court,  and  the  profession  gen- 
erally, as  well  as  trial  judges,  have  come  so 
to  regard  It.  However,  testing  the  charge  of 
the  conrt  by  the  strictest  rule  ever  laid  down 
by  this  tribunal,  we  think  It  is  substantially 
beyond  Just  criticism,  and  follows  the  doc- 
trine laid  down  In  the  cases  above  cited.  In 
addition  to  the  charge  on  accomplice's  testi- 
mony, and  after  the  definition  of  the  offense 
of  theft,  the  court  charged  on  the  law  of  prin- 
cipals, reasonable  doubt,  and  the  defense  of 
alibi. 

3.  There  is  complaint  made  in  the  motion 
for  new  trial  that  the  court  erred  in  that 
It  did  not  Instruct  the  jury  as  to  the  meat 
found  in  defendant's  smokehouse,  and  that 
they  must  believe  that  the  appellant  took  the 
cow  from  Ford,  and  could  not  convict  if  they 
believed  any  one  else  took  the  cow,  and  that 
defendant  subsequently  came  Into  the  posses- 
sion of  a  part  of  the  meat,  etc.  We  do  not 
think  that  this  Issue  was  raised  In  the  evi- 
dence, further  than  as  it  was  connected  with 
the  general  proposition  as  to  whether  appel- 
lant was  guilty  of  the  theft  of  the  cow  in 
question. 

4.  Again,  it  Is  urged  that  the  court  erred 
In  that  it  failed  In  Its  charge  to  give  an  In- 
struction on  reasonable  explanation  In  con- 
nection with  appellant's  recent  possession  of 
meat  presumably  taken  from  the  stolen  cow. 
The  record  does  not  show  that  the  defendant 
made  any  explanation  when  the  meat  was 
found  in  his  smokehouse,  or  at  the  time  of 
his  arrest  One  of  the  other  parties  charged 
with  the  crime,  probably  John  Davis,  did  tell 
the  officer  that  he  bad  bought  the  meat  from 
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one  Frank  Johnson ;  but  the  evidence  shows 
without  conflict  that  at  this  time  appellant 
was  not  present  Nor  does  the  statement  of 
John  Darls  connect  appellant  as  being  pres- 
ent at  the  time  the  meat  was  acquired.  The 
question  is,  therefore,  whether  appellant  Is 
entitled  to  the  benefit  of  a  charge  on  recent 
possession  of  stolen  property,  where  he  made 
no  such  explanation  himself,  but  where  an 
explanation  was  made  by  a  codefeudant.  We 
do  not  think  so.  The  rule  is  well  settled  that, 
where  a  defendant  Is  found  In  possession  of 
recently  stolen  property,  and  there  is  no  ex- 
planation of  his  possession,  the  court  Is  not 
authorized  to  charge  on  such  phase  of  the 
case.  Grande  v.  State,  87  Tex.  Gr.  R.  51,  38 
&  W.  613. 

5.  Again,  It  Is  urged  that  the  court  erred 
In  his  charge  to  the  jury  in  instructing  them 
on  the  law  of  principals,  for  that  there  was 
no  evidence  in  the  case  showing  or  tending  to 
show  that  appellant  was  the  principal  In  the 
original  taking  of  the  alleged  stolen  cattle, 
and  because  same  would  warrant  the  Jury  In 
finding  appellant  guilty  regardless  of  whether 
be  was  actually  present  or  participated  In 
any  way  In  the  commission  of  the  ofTense. 
In  this  connection  it  may  be  stated  that, 
when  Johnson  came  on  the  scene  where  the 
animal  was,  appellant  was  not  at  that  time 
present.  The  animal  had  evidently  been 
killed  a  very  short  time  before  this.  Very 
soon  after  this  appellant  did  appear  on  the 
scene,  and,  according  to  the  testimony  of 
Johnson,  practically  took  charge  of  the  situa- 
tion, gave  directions  as  to  where  the  remains 
of  the  animal  should  be  taken,  how  covered 
up,  how  placed,  and,  further,  what  ■  disposi- 
tion should  be  made  of  the  meat  cut  from  the 
animal's  body,  and  even  of  the  Journey  to 
be  made  to  his  house.  These  facts  unques- 
tionably raise  the  Issue  as  to  his  guilty  par- 
ticipation In  the  original  taking. 

6.  Finally,  it  Is  urged  that  the  verdict  of 
the  jury  Is  unsupported  by  the  evidence,  and 
absolutely  without  evidence  to  sustain  It,  In 
that  there  Is  no  evidence,  outside  of  that  of 
the  accomplice,  Thomas  Johnson,  going  to 
show  or  tending  to  show  that  appellant  had 
any  connection  whatever  with  the  theft  of 
the  animal  alleged  to  have  been  stolen,  or 
that  he  had  ever  entered  into  any  conspiracy 
to  steal  said  cow,  and  even  the  testimony  of 
the  accomplice  wholly  and  absolutely  falls  to 
show  that  appellant  was  guilty  of  the  original 
taking  of  the  cow  alleged  to  have  been  stol- 
en. We  cannot  accede  to  this  conclusion. 
On  the  contrary,  we  think  the  evidence  not 
only  suSlcIent  to  justify  the  Jury  in  convict- 
ing the  appellant,  but  It  raises  in  our  minds 
the  almost  certain  conviction  that  he  was 
concerned  In  the  theft. 

Finding  no  error  in  the  proceedings  of  the 
court  below,  the  judgment  Is  affirmed. 

On  Rehearing. 

This  case  was  affirmed  at  a  former  day  of 
this  term,  and  It  is  now  before  us  on  motion 


for  rehearing.  On  original  submission  there 
was  no  brief  filed  by  appellant  (without,  how- 
ever, as  subsequently  shown,  his  fault  or  his 
counsel's),  so  the  investigation  of  the  case 
made  by  the  court  was  without  the  aid  of 
any  explanation  or  discussion  on  his  behalf. 

We  seem  clearly  to  have  overlooked  one 
of  the  most  important,  perhaps  the  con- 
trolling, question  in  the  case.  That  ques- 
tion Is  with  reference  to  the  charge  of  the 
court  as  to  who  are  principals.  If  it  were 
Important  to  do  so,  we  might  give  some  rea- 
sonable excuse  for  our  error  in  the  fact  that 
the  ground  of  the  motion  raising  this  ques- 
tion seems  to  emphasize  the  action  of  the 
court  in  giving  a  charge  on  principals  at  all. 
This  same  question  and  supposed  error  is 
also  pointed  out  in  appellant's  bill  of  excep- 
tion No.  B.  but,  after  all  Is  said,  the  ques- 
tion now  raised — that  is,  that  the  charge  of 
the  court  on  the  doctrine  of  principals  Is 
erroneous — is  clearly  raised  In  appellant's 
seventh  assignment  of  error.  So  we  have  no 
doubt  that  a  court,  whose  principal  office  it 
is  to  point  out  and  correct  the  errors  of  oth- 
ers, should  in  all  faithfulness  and  candor 
openly  acknowledge  Its  own. 

The  charge  of  the  court  complained  of  Is  as 
follows:  "All  persons  are  principals  who  are 
guilty  of  acting  together  In  the  commission 
of  an  offense.  When  an  offense  has  been  ac- 
tually committed  by  one  or  more  persons, 
the  criterion  for  determining  who  are  prin- 
cipals is:  Did  the  parties  act  together  in  the 
commission  of  the  offense?  Was  the  act 
done  In  pursuance  of  a  common  Intent,  and 
In  pursuance  of  a  previously  formed  design, 
in  which  the  minds  of  all  united  and  concur- 
red? If  so,  then  the  law  Is  that  all  are  alike 
guilty,  provided  the  offense  was  actually 
committed  during  the  existence  and  In  the 
execution  of  the  common  design  and  Intent  of 
all,  whether  In  point  of  fact  all  were  actual- 
ly bodily  present  on  the  ground  when  the 
offense  was  actually  committed,  or  not"  This 
precise  charge  has  not  Infrequently  been  con- 
demned by  us.  The  most  recent  cases  are 
those  cited  by  appellant:  Yates  v.  State,  42 
S.  W.  296;  McDonald  v.  State,  48  Tex.  Cr. 
R.  4,  79  S.  W.  542 ;  and  Crlner  v.  State,  41 
Tex.  Cr.  R.  290,  53  S.  W.  873. 

In  the  Yates  Case  we  said:  "We  have  here- 
tofore discussed  this  charge  as  defining  who 
are  principals,  and  It  Is  not  necessary  here 
to  reiterate  what  was  then  said.  See  Daw- 
son V.  State,  38  Tex.  Cr.  R.  50,  41  S.  W.  599. 
In  our  opinion,  as  therein  expressed,  said 
charge  does  not  contain  a  correct  definition 
as  to  who  are  principals.  According  to  the 
testimony  In  this  case,  the  charge  In  question 
was  calculated  to  Injure  defendant's  rights, 
inasmuch  as  there  was  no  positive  testimony 
connecting  him  with  the  original  taking,  and 
the  prosecution  depended  wholly  upon  cir- 
cumstantial evidence;  and  the  circumstances 
In  proof  were  all  of  subsequent  acts  and 
conduct  of  the  defendant,  and  agreed  as  well, 
and  Indeed  more  strongly,  with  the  theory 
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that  he  wiaa  not  present  at  tbe  time  of  the 
taking."  In  the  case  at  bar  there  was  no 
direct  testimony  of  the  presence  of  appellant 
at  the  time  the  animal  was  either  taken  or 
killed;  bat  his  connection  with  the  original 
taking  was  sought  to  be  established  by  acts 
and  conduct  occnrrlng  soon  thereafter,  as 
well  as  by  bis  possession  of  part  of  the  stol- 
en property.  So  that  we  think  it  la  obvions 
that  this  charge  was  not  only,  nnder  the  au- 
thorities, erroneous,  but  must  haye  been  se- 
riously injurious  and  hurtful  to  appellant's 
case.  The  principle  upon  which  the  objection 
to  this  charge  rests  is  to  oar  minds  best 
stated  in  tbe  case  of  Bean  ▼.  State,  17  Tex. 
App.  61,  quoted  by  Judge  Brooks  approving- 
ly in  the  case  of  Dawson  t.  State,  supra. 
The  court  In  the  Bean  Case  say:  "The  divid- 
ing line  between  the  two  Is  the  commence- 
ment of  the  commission  of  the  principal  of- 
fense. If  the  parties  acted  together  In  the 
commission  of  the  offense,  they  are  princi- 
pals. If  they  agreed  to  commit  the  ofTense 
together,  bnt  did  not  act  together  in  its 
commission,  tbe  one  who  actually  committed 
it  is  tbe  principal,  while  the  other,  who  was 
not  present  at  the  commission,  and  who  was 
not  In  any  way  aiding  In  its  commission,  as 
by  keeping  watch,  or  by  securing  the  safety 
or  concealment  of  the  principal,  would  be  an 
accomplice.  To  constitute  a  principal,  the  of- 
fender most  either  be  present  where  the 
crime  is  committed,  or  he  must  do  some  act 
during  the  time  when  the  offense  is  being 
committed  whlcb  connects  blm  with  the  act 
of  commission  In  some  of  the  ways  named  in 
the  statnte.  Where  the  acts  committed  oc- 
cur prior  to  the  commission  of  the  principal 
offense,  or  subsequent  thereto,  and  are  inde- 
pendent of  and  disconnected  with  the  actual 
commission  of  the  principal  offense,  and  no 
act  is  done  by  the  party  during  the  commis- 
sion of  the  principal  offense  in  aid  thereof, 
socb  party  is  not  a  principal  offender,  but  is 
an  accomplice  or  an  accessory,  according  to 
the  facts." 

As  a  necessary  deduction  and  corollary  of 
what  we  have  said  above  it  is  evident  that 
the  court  should  have  submitted  to  the  jury 
tbe  issue  and  question  as  to  whether  under 
the  facts  appellant  was  an  accessory,  accom- 
plice, or  receiver  of  stolen  property.  See 
UcAUister  y.  State,  45  Tex.  Cr.  R.  258,  76 
8.  W.  760,  108  Am.  St.  Rep.  958;  Crlner  v. 
State,  41  Tex.  Cr.  R.  290,  53  S.  W.  878.  The 
(acts  In  tbe  McAllister  Case,  supra,  were  not 
mlike  those  here,  and  In  disposing  of  that 
case  Judge  Davidson  says:  "Appellant  intro- 
duced evidence  showing,  if  the  mules  were 
taken  by  the  accomplice,  Hughes,  that  he  was 
not  only  not  present,  but  bad  no  knowledge  of 
tbe  Intended  theft  on  the  part  of  Hughes. 
The  issue  was  also  presented  that  Hughes 
committed  tbe  theft,  and  appellant  may  have 
been  an  accomplice  by  advising,  aiding,  etc.; 
Hughes  thereby  rendering  himself  an  accom- 


plice to  the  crime.  Tlie  court  submitted  the 
Issue  of  principals  under  both  counts.  Error 
is  assigned  because  the  Jury  were  not  in- 
structed that,  if  be  was  only  an  accomplice 
to  the  crime,  be  should  have  been  acquitted 
under  tbe  indictment.  Upon  another  trial 
this  phase  of  the  law  should  be  given,  be- 
cause. If  be  advised  Hughes  to  take  tbe  prop- 
erty, and  Hughes  did  in  fact  take  it,  and  ap- 
pellant was  not  present  at  the  time  of  the 
taking,  nor  aided  In  any  way  to  the  original 
taking,  he  could  not  be  subject  to  convlctlou 
under  this  indictment,  because  it  charges  him 
with  being  a  principal."  In  this  case  there 
Is,  as  we  have  stated,  no  positive  proof  that 
appellant  was  concei-ned  In  the  original  tak- 
ing of  the  animal  in  question.  His  connec- 
tion with  the  theft  after  tbe  animal  was  kill- 
ed is  shown  by  what  seems  to  us  strong  tes- 
timony; and  from  the  facts  the  jury  might 
be  justified  In  believing,  and  the  issue  Is  dis- 
tinctly made  in  view  of  appellant's  proof  of 
alibi  and  denial  of  any  connection  with  any 
theft  at  all,  that  he  was  not  more,  under  the 
law  and  facts,  than  an  accomplice,  accessory, 
or  receiver  of  stolen  property.  This  Issue 
being  raised  by  the  evidence,  the  court  should 
have  Instructed  with  reference  to  it  On 
fuller  consideration,  it  Is  clear  to  our  minds 
that  the  objections  now  made  to  the  court's 
charge  must  be  sustained. 

It  is  accordingly  ordered  that  the  motion 
be  and  tbe  same  Is  hereby  granted,  and  the 
judgment  of  conviction  set  aside,  and  the 
cause  remanded  for  another  trIaL 


BICE  ▼.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  10, 

1908.     On  Rehearing,   March  17,   1909.) 

1.  Cbiminai.  Law  ({  614*)— GoitTiNUANCE— 
TUIBD  Appucation. 

Where  one  continuance  was  granted  and 
another  application  refused,  the  denial  of  which 
application  was  held  error  on  appeal,  a  subse- 
quent amplication  for  a  continuance  was  a  third 
application. 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  1312-1314;  Dec.  Dig.  { 
614.*] 

2.  Cbiminai,  Law  (J  594*)  — Continuance — 
Gbounds— Absence  of  Witness. 

An  application  for  a  continuance  in  a 
criminal  case,  in  order  to  secure  the  testimony 
of  one  who  was  not  summoned  as  a  witness,  and 
whom  none  of  the  witnesses  ever  saw  near  the 
place  of  the  killing,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1331;    Dec.  Dig.  {  594.*] 

3.  CbimInal  Law  (I  614*)  —  Continuance — 
Gbounob  —  DiscBETioN  of  Coubt— Thibo 
Application. 

The  witness  for  whose  testimony  a  contin- 
nance  was  asked  was  a  nephew  of  accused,  was 
an  industrious  boy,  and  beiore  the  homicide  had 
always  lived  with  his  mother  In  the  county  of 
the  killing,  and  worked  for  her  support ;  but 
shortly  after  the  homicide  be  disappeared  from 
the  county,  knowing  that  his  testimony  was  of 
vital  importance  to  accusedj  and  did  not  com- 
municate with  him,  and,  while  the  boy's  mother 
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testified  that  she  did  not  know  his  wheieabonts, 
her  testimony  showed  a  deliberate  effort  by  her- 
self and  accused  to  secrete  him  in  order  to 
Srocnre  continuances.  The  boy  had  been  in- 
icted  for  the  same  offense,  but  his  case  was 
dismissed,  at  which  time  accused  procured  a 
continuance  of  his  own  case;  but  accused  made 
no  effort  to  then  attach  the  t>oy  as  a  witness, 
and  when  the  application  was  denied  it  did  not 
appear  that  there  was  any  probability  that  the 
witness  could  be  secured.  Held,  that  the  court 
did  not  abuse  its  discretion  in  denying  a  third 
application  for  a  continuance  in  order  to  secure 
such  witness. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1314;    Dec.  Dig.  |  614.*] 

4.  Cbiminal  Law  (§  614»>  —  CoNTiNUASca!  — 

DiSCBETlOR  or  COUBT— THIBD  APPLICATION. 

The  third  application  for  a  continuance  in 
a  criminal  case  is  addressed  to  the  sound  dis- 
cretion of  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1312-1314;  Dec.  Dig.  { 
614.*] 

5.  JtJBY  (I   103*)— Competency  or  JtntOBS— 
Pbiob  Opinionb. 

Where  a  juror  had  never  heard  the  facts 
of  the  case,  and  stated  that  he  would  render  a 
verdict  according  to  the  evidence,  regardless  of 
the  opinions  he  had  theretofore  had,  and  in 
reply  to  a  guestiou  as  to  whether  his  opinion 
would  have  any  weight  answered  that  he 
thought  not,  and  thought  he  could  try  the  case 
impartially,  he  was  qualified,  though  he  had  a 
preconceived  opinion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  tS  461,  463,  466;    Dec.  Dig.  |  l(fe.»] 

6.  JuBT  (I  110*)  —  Competency— Failure  to 
Stbike  talesmen— Effect. 

Where  a  list  of  five  talesmen  was  given  to 
accused  to  strike  from,  and  accused  did  not 
strike  a  particular  juror,  he  could  not  complain 
of  the  court's  action  in  compelling  him  to  ac- 
cept such  juror,  on  the  ground  that  he  was 
disqualified  for  having  a  preconceived  opinion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  I  511 ;  Dec.  Dig.  i  110.»] 

7.  Homicide  (8  808*)  —  Instbtiction»— Mub- 
deb  in  Second  Deobee. 

As  bearing  on  the  question  whether  a  homi- 
cide was  murder  in  the  second  degree,  it  was 
proper  to  instruct  that,  while  accused  could 
go  to  the  place  where  others  were  quarreling 
with  his  nephew  in  order  to  stop  the  trouble,  he 
could  not  go  there  for  the  puroose  of  raising  a 
row,  or  avenging  any  supposed  wrong  done  to 
his  nephew. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ff  642-648;   Dec.  Dig.  {  308.*] 

8.  Homicide   ({    348*)— Appeal— Habmless 
Ebbob  —  FisjuDiciAL  Effect  —  Instbuc- 

IIONS. 

Where  the  evidence  showed  that  accused 
first  struck  decedent,  who  retreated,  and  secured 
a  spade,  and  was  striking  accused  when  he  was 
shot,  a  charge  that  the  Killing  must  tiave  been 
done  in  a  sudden  transport  of  passion  in  order 
to  reduce  the  offense  to  manslaughter,  was  not 
prejudicial,  even  if  subject  to  verbal  criticism, 
and  hence  was  not  reversible,  under  Code  Cr. 
Proc.  1895,  art.  723,  prohibiting  reversals  un- 
less the  error  is  calculated  to  injure  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  848.*] 

9.  Homicide  <f  309*)  —  Instbuctions  —  Man- 

BLAUOHTEB. 

Where  the  evidence  showed  that  accused 
either  intended  to  commit  a  battery  on  decedent 
or  to  kill  him,  and  the  court  instructed  that,  if 
accused  had  provoked  the  difficulty  with  intent 


to  kill,  it  would  be  murder,  an  objection  to  aa 
instruction  that  if  he  pursued  decedent  with  in- 
tent to  commit  a  tiattery  on  him  the  killing 
would  be  manslaughter,  on  the  ground  that  a 
defendant  under  the  circumstances  stated,  pur- 
sued decedent  with  a  leas  intent  than  to  take  bis 
life,  he  would  only  be  guilty  of  manslaughter, 
was  hypercritical. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ti  649,  635;    Dec  Dig.  f  309.*] 

10.  Homicide   (I  9*)  —  Mubdeb  —  Intent  to 
Kill. 

If  accused  went  to  the  place  where  hia 
nephew  and  others  were  quarreling,  and  deliber- 
ately provoked  the  difficulty  with  Intent  to  kill 
decedent  it  would  be  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  14;  Dec.  Dig.  {  9.*] 

11.  Homicide  (J  63*)  —  MAwsLAuaHTEB— In- 
tent TO  Commit  Assault. 

If  accused  provoked  the  difficulty  with  de- 
cedent with  intent  to  commit  a  simple  battery 
on  him,  the  killing  would  be  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  86,  87;    Dec.  Dig.  |  63.*] 

On  Rehearing. 

12.  Cbiminai.  Law   (|   1088*)— AppxaI/— Reo- 
obd— Contents— Ai-FiDAViTS. 

An  affidavit  filed  in  the  Court  of  Criminal 
Appeals  in  support  of  an  assignment  of  error 
in  denying  a  continuance  is  not  a  part  of  the 
record,  and  cannot  be  considered  in  disposing 
of  the   assignment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2789 ;   Dec.  Dig.  |  108&*] 

Appeal  from  District  Court,  Marlon  Coun- 
ty;  P.  A.  Turner,  Judge. 

T.  C.  Bice  was  convicted  of  murder  in  the 
second  degree,  and  be  appeals.     AflSrmed. 

See  51  Tex.  Cr.  R.  133,  100  S.  W.  949. 

The  killing  occurred  at  a  foundry,  where 
accused's  nephew  and  others  were  quarrel- 
ing, and  accused  claimed  that  the  killing  oc- 
curred while  he  was  attempting  to  protect 
his  nephew  and  stop  the  difficulty. 

Moore,  Park  &  Birmingham,  S.  P.  Jones, 
J.  H.  Benefleld,  and  W.  T.  Armlstead,  for 
appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  his  pun- 
ishment assessed  at  seven  years'  confine- 
ment in  the  penitentiary. 

The  former  appeal  of  this  case  will  be 
found  In  61  Tex.  Cr.  R.  133,  100  S.  W.  949, 
19  Tex.  Ct  Rep.  61.  When  the  case  was 
called  for  trial,  appellant  presented  an  ap- 
plication for  coDtinuance  for  want  of  the 
testimony  of  Dew  Gully  and  William  Jack- 
son, both  of  whom  reside  in  Harrison  coun- 
ty. As  stated  in  former  opinion  in  this  cnae, 
the  homicide  occurred  in  Harrison  county, 
and  the  venue  was  changed  to  Marion  coun- 
ty, where  the  former  trial  took  place,  and 
also  this  trial.  For  the  facts  pertaining  to 
the  homicide  see  former  opinion. 

Appellant  Insists  that  the  application  for 
conUnuance  now  relied  upon  as  cause  for 
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rerenal  la  the  second  applicatton.  This  Is 
not  correct  It  1b  the  third  application.  The 
case  waa  contlnned  In  the  first  Instance  by 
appellant  In  the  second  Instance  he  pre- 
vented application  for  continuance  for  want 
of  the  witnesses  now  relied  upon  for  same, 
wbich  contlnnance  was  overruled  by  the 
trial  coart  and  this  court  reversed  same  In 
part  because  of  said  ruling.  Failure  to  get 
a  continuance  at  the  first  trial  would  not 
make  this  the  second  application.  In  other 
words,  the  failure  to  get  a  continuance  does 
not  change  the  fact  that  the  application  Is 
made.  It  is  the  application  for  contlnnance 
that  controls  the  matter,  and  not  the  fact 
of  same  being  granted.  The  court  appends 
to  the  bill  of  exceptions  reserved  to  the  ov- 
emling  of  the  application  the  following 
statement:  "Alex  Galloway  appeared  In  a 
few  minutes  after  the  motion  was  overruled 
and  testified  on  the  trial.  James  Turner 
did  not  appear,  but  both  parties  excused  him, 
and  agreed  to  use  his  evidence  taken  on  the 
first  trial,  which  was  done.  This  case  was 
called  for  trial  first  time  In  this  court  at 
January  term,  1906,  and  was  continued  on 
written  application  of  defendant  for  want  of 
evidence  of  Dew  Gully  and  Will  Jackson. 
At  Jane  term  of  said  court,  1906,  the  de- 
fendant made  a  second  application  for  con- 
tlnnance for  same  two  witnesses.  It  was 
overruled,  and  the  case  was  tried,  and  de- 
fendant convicted,  and  be  appealed.  Jan- 
nary  term,  1907,  the  appeal  was  still  pend- 
ing. In  March,  1907,  It  was  reversed  and 
remanded.  At  June  term,  1907,  the  third 
application  for  continuance  for  these  two 
witnesses  was  made  and  overruled.  Will 
Jackson  is  a  negro,  and  not  a  witness  in  the 
case  ever  saw  him  at  the  place  of  the  kill- 
ing or  near  it" 

The  explanation  of  the  court  answers  any 
suggestion  of  merit  in  appellant's  Insistence 
that  he  desires  Will  Jackson's  testimony. 
Dew  Gully,  the  record  shows,  is  a  nephew 
of  appellant  His  mother  lives  in  Marshall, 
Harrison  county,  where  the  homicide  occur- 
red. He  is  a  dutiful.  Industrious  boy,  who 
constantly  contributed  to  the  support  of  his 
mother;  and  yet  this  application  for  con- 
tinuance shows  that  immediately  after  the 
homicide  he  disappeared  from  the  county, 
and  has  been  roving  about  the  country,  with 
appellant  unable  to  locate  him.  This  state- 
ment does  not  appear  reasonable.  It  is  true 
appellant  attaches  to  the  application  for 
contlnnance  the  depositions  of  the  witness' 
mother,  which,  in  substance,  show  that  she 
did  not  know,  at  the  time  of  answering, 
where  the  witness  was.  Her  testimony 
clearly  convinces  this  court  that  there  has 
been  a  studious  efTort  to  secrete  the  witness 
in  order  to  secure  continuances.  This  phase 
of  the  matter  at  the  time  we  wrote  the  form- 
er opinion  did  not  snggest  Itself  to  our 
mhids,  and  in  fact  was  not  apparent,  like 
tbe  present  record  discloses.    Furthermore, 


this  being  a  third  application,  the  testimony 
of  the  witness  Is  cumulative  of  other  testi- 
mony In  the  record,  save  and  except  in 
those  particulars  that  the  same  becomes  Im- 
material in  the  light  of  this  record.  The 
third  application  is  addressed  to  the  sound 
discretion  of  the  court.  We  do  not  believe 
the  court  abused  his  discretion  in  overrul- 
ing this  application,  as  viewed  In  the  light 
of  motion  for  new  trial.  There  does  not  ap- 
pear any  reasonable  probability  that  the 
presence  of  the  witness  Gully  can  be  se- 
cured by  reversal  of  this  case.  The  appli- 
cation shows  that  appellant  has  written  let- 
ters to  various  and  sundry  sheriffs  search- 
ing for  the  witness.  The  application  further 
shows  that  immediately  after  the  homicide 
was  committed  the  witness  was  also  indict- 
ed for  this  homicide;  but  his  case  was  dis- 
missed, and  thereupon  appellant  continued 
his  case.  There  is  nothing  in  the  record  to 
show  that  the  witness  was  not  there  then, 
but  everything  to  Indicate  that  he  was.  The 
homicide  occurred  on  the  12th  day  of  June, 
1905.  No  effort  was  made  to  attach  him. 
So  we  bold  that  the  court  did  not  err  in  ov- 
erruling the  application  for  continuance. 

Bill  of  exceptions  Xo.  2  complains  that 
the  court  erred  in  forcing  appellant  to  take 
the  juror  Lee  Waddell,  because  said  juror 
was  disqualified.  The  juror  testified  that  he 
did  not  know  anything  of  the  facts  of  the 
case,  did  not  know  the  deceased,  never  heard 
the  case  tried,  and  never  heard  there  was 
such  a  case.  The  following  question  was 
propounded  to  said  juror:  "Q.  Suppose 
you  are  accepted  as  a  juror;  in  making  up 
your  verdict,  after  you  hear  all  the  testimo- 
ny and  the  charge  of  the  court,  would  you 
be  governed  exclusively  and  alone  by  that 
testimony  that  you  hear  from  the  witness 
stand,  sworn  to,  and  the  charge  of  the  court 
or  is  there  some  outside  Influence  that  would 
Influence  you?  A.  No,  sir;  if  I  should  be 
selected  on  the  jury,  I  would  be  bound  to 
render  a  verdict  according  to  the  evidence, 
the  facts  in  the  case,  regardless  of  opinions 
I  have  had  heretofore.  Q.  Would  that  opin- 
ion you  had  have  any  weight  with  you  on 
earth?  A.  I  think  not"  The  juror  said, 
further,  that  he  thought  he  could  try  the 
case  impartially.  This,  in  substance,  is  the 
bill  presenting  this  matter.  While  the  bill 
shows  that  the  witness  had  an  opinion,  yet 
the  substance  of  same  shows  that  he  would 
and  could  lay  the  same  aside  and  give  the 
defendant  a  fair  and  impartial  trial.  We 
think  the  juror  was  clearly  qualified.  Fur- 
thermore, we  find  that  the  bill  discloses  the 
fact  that  this  juror's  name  was  furnished 
as  a  talesman,  and  four  or  five  jurors  were 
qualified,  and  a  list  of  five  jurors  was  given 
to  appellant  and  the  state  to  strike  from; 
that  neither  the  state  nor  the  defendant 
marked  the  juror's  name  off  of  the  list 
There  certainly  could  be  no  error  under  this 
fact 
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Appellant's  tbird  ground  of  the  motion  for 
a  new  trial  complains  that  the  court  erred 
in  defining  murder  In  the  second  degree.  Ap- 
pellant objects  to  the  following  paragraph 
of  the  court's  charge:  "On  the  other  hand,  I 
charge  you  that  he  would  have  no  right  to 
go  to  said  brass  foundry  for  the  purpose  of 
raising  a  row  or  difficulty,  or  for  the  pur- 
pose of  avenging  any  wrong  that  he  might 
think  that  said  Ed  Noble  or  any  of  said 
other  persons  had  done  his  said  nephew." 
The  first  part  of  the  charge  informed  the 
Jury  that  be  had  a  right  to  go  to  the  foun- 
dry for  the  purpose  of  stopping  trouble,  and 
the  clause  complained  of  Is  the  converse  of 
the  first  clause,  and  is  correct. 

The  fifth  ground  of  the  motion  complains 
that  the  court  erred  In  telling  the  jury  that 
if  defendant  entered  Into  the  quarrel,  with 
the  intention  to  TsiU  Noble,  or  to  inflict  on 
him  some  serious  injury,  and  continued  to 
press  the  difficulty  until  he  shot  Noble,  he 
would  be  guilty  of  murder  in  the  second  de- 
gree, because  there  Is  no  evidence  to  author- 
ize said  charge.  The  former  opinion  of  this 
court  settles  this  question  against  appellant 

The  sixth  ground  of  the  motion  com- 
plains that  the  court  erred  in  defining  the 
offense  of  manslaughter,  in  requiring  that 
the  killing  must  have  been  in  a  sudden 
transport  of  passion,  which  is  more  onerous 
on  defendant  than  required  by  law.  The  de- 
cisions of  this  court  have  frequently  called 
attention  to  the  propriety  of  giving  this 
clause  in  a  charge  on  manslaughter;  but  it 
certainly  could  not  have  injured  appellant 
in  this  case,  since  the  difficulty  was  sudden, 
and  the  facts  show  clearly  that  appellant 
first  struck  at  deceased  and  deceased  re- 
treated. Then  deceased  secured  a  spade, 
and  was  in  the  act  of  striking  appellant  with 
same  at  the  time  the  shot  was  fired.  Even 
If  subject  to  verbal  criticism,  it  was  not  cal- 
culated to  injure  the  rights  of  appellant 
Article  723  of  tiie  Ctode  of  Criminal  Pro- 
cedure of  1896  says  this  court  shall  not  re- 
verse any  case  unless  the  error  Is  calculated 
to  injure  the  rights  of  appellant. 

The  seventh  ground  of  the  motion  com- 
plains that  the  court  erred  In  telling  the  Jury 
that  defendant  would  be  guilty  of  man- 
slaughter, if  he  pursued  the  deceased  with 
the  intent  only  to  commit  a  battery  on  him, 
because,  if  the  defendant  under  the  circum- 
stances stated  in  said  paragraph,  pursued 
deceased  with  a  less  Intent  than  to  take  his 
life,  he  would  be  guilty  of  no  higher  degree 
of  homicide  than  manslaughter.  This  is  hy- 
percritical. There  Is  no  evidence  in  the 
record  that  he  intended  to  do  otherwise  than 
one  of  two  things — either  to  commit  a  bat- 
tery on  him  or  to  kill  him;  and  the  court 
told  the  jury,  if  be  provoked  the  difficulty 
with  intent  to  kill  it  would  be  murder,  and 
If  be  provoked  it  with  Intent  to  commit  a 
simple  battery  on  him  it  would  be  man- 
slaughter.   This  was  correct 


The  eighth  and  ninth  gronnds  of  the  mo- 
tion complain  of  the  charge,  and  are  In  sab- 
stance  the  same  as  the  seventh  ground. 

The  tenth  ground  complains  that  the  court 
erred  In  refusing  a  special  charge  asked  by 
appellant,  which  charge  was.  In  substance, 
given  by  the  court.  We  have  carefully  re- 
viewed all  of  appellant's  special  charges  In 
the  light  of  the  court's  general  charge,  and 
must  say  that  the  charge  aptly  and  properly 
presents  all  the  law  as  suggested  in  the  origi- 
nal opinion  to  the  jury  in  a  proper  manner, 
and  there  are  none  of  at^ellant's  special 
charges  applicable  to  the  facts  of  this  case 
that  were  not  given  in  the  main  charge.  The 
court  charged  on  murder  in  the  second  de- 
gree, both  phases  of  the  Imperfect  right  of 
self-defense,  and  the  perfect  right  of  self- 
defense  fully.  These  are  all  the'  phases  of 
the  law  of  homicide  presented  by  this  rec- 
ord. 

The  evidence  in  the  case  clearly  supports 
the  verdict  snd  the  judgment  is  In  all 
things  affirmed. 

On  Rehearing. 

This  case  comes  before  us  on  motion  for 
rehearing.  Appellant  in  his  motion  criticises 
the  fact  that  we  stated  in  the  original  opin- 
ion that  the  evidence  "clearly  convinces  this 
court  that  there  has  been  a  studious  effort 
to  secrete  the  witness  Dew  Oully  in  order 
to  secure  continuance."  Appellant  was  in- 
dicted in  August,  1905,  and  the  trial  took 
place  on  June  25,  1907.  It  is  quite  apparent 
from  an  inspection  of  the  record,  as  stated 
in  the  original  opinion,  that  this  witness  was 
absent  with  the  connivance  and  consent  of 
his  mother  and  appellant,  and  this  sugges- 
tion is  not  controverted,  to  our  minds,  by 
the  filing  now  in  this  court  of  the  affidavit  of 
the  witness  Dew  Gully,  in  which  affidavit  be 
states  that  he  is  now  residing  in  Deberry, 
Panola  county,  Tex.  This  affidavit  cannot 
be  considered  by  this  court  as  a  part  of  any 
record,  nor  can  we  allude  to  same  in  discuss- 
ing the  application  and  the  record  before 
us ;  but  it  does  lend  to  our  minds  additional 
reason  for  holding  that  he  studiously  avoid- 
ed the  trial  until  now. 

The  second  ground  of  the  motion  com- 
plains that  the  court  erred  in  holding  that 
appellant  claimed  and  insisted  that  the  third 
application  for  continuance  was  only  a  second 
application;  that  appellant  only  contended 
that  the  third  application  should  be  consider- 
ed as  a  second  application.  The  opinion  did 
not  say  what  appellant  was  contending,  but 
said,  in  view  of  the  fact  that  the  second 
application  had  been  overruled  by  the  lower 
court,  and  that  this  court  had  held  that  said 
ruling  was  error,  that  this  application  there- 
by became  a  third  application. 

The  fourth  ground  of  the  motion  com- 
plains that  this  court  erred  In  holding  that 
the  testimony  of  Dew  Gully  is  cumulative. 
If  it  be  conceded  that  this  is  true,  still  the 
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motion  for  rehearing  shonld  not  be  granted, 
because  of  the  first  gromid  stated  in  over- 
ruling same,  to  wit:  That  there  seemed  to 
have  been  a  studious  e£Fort  on  the  part  of 
appellant  to  keep  the  witness  away  from 
court,  or  at  any  rate  the  record  clearly 
shows  that  there  was  no  reasonable  proba- 
bility of  securing  the  attendance  of  the  wit- 
ness by  a  continuance  of  the  case  at  the  time 
the  application  for  continuance  was  made, 
nor  was  there,  at  the  time  the  opinion  In 
this  case  was  written  by  this  court,  any  rea- 
sonable expectancy  of  securing  the  attend- 
ance of  the  witness.  The  record  in  this  case 
shows  that  the  witness  was  related  to  ap- 
pellant, his  mother  living  in  the  town;  that 
he  had  been  a  dutiful  boy,  always  stayed  at 
home,  and  knew  his  testimony  was  of  vital 
concern  to  appellant  In  the  trial  of  this 
case,  and  yet  he  leaves  the  country,  and.  If 
the  testimony  of  appellant  be  true,  never 
communicated  with  him  at  any  time,  or  let 
him  know  where  bis  whereabouts  was;  and 
ret  the  court  was  asked  under  such  a  state- 
ment to  Indefinitely  continue  this  case  in 
order  that  he  might  find  the  witness.  After 
a  review  of  this  record,  we  are  now  more 
than  ever  convinced  that  the  application  for 
continuance  was  without  merit 

The  fifth  ground  of  the  motion  complains 
that  the  court  erred  in  upholding  the  charge 
of  the  trial  court  wherein  the  trial  court 
charged  the  jury  that  it  could  find  appellant 
guilty  of  manslaughter  only  in  the  event 
that  the  killing  was  done  in  a  sudden  trans- 
port of  passion ;  that  the  charge  imposed  too 
great  a  burden  on  appellant  We  apprehend 
that  this  contention  is  predicated  upqn  the 
decision  of  this  court  in  the  case  of  Kann- 
macher  v.  State,  61  Tex.  Cr.  E.  118,  101  8. 
W.  238.  This  decision  on  this  point  has  been 
expressly  overruled  in  the  case  of  Waters 
T.  State  (Tex.  Cr.  App.)  114  S.  W.  62a 

We  bave  anew  carefully  reviewed  all  of 
appellant's  contentions  in  this  case,  and  must 
say  that  the  original  opinion  Is  correct  and 
the  motion  for  rehearing,  therefore,  is  in  all 
things  overruled. 


EVANS  V.  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    March 
8,  1909.) 

1.  CoNSxrnmoNAi,  Law  (|  266*)— Due  Pbo- 
CEss— Local  Option  Laws. 

Acts  30tb  Veg.  1907,  p.  447,  c.  8,  regulat- 
ing local  option  election  contests,  and  providing 
for  the  conclusiveness  thereof  in  trials,  is  not 
DDconstitutional  as  a  dental  of  due  process  of 
law  to  one  accused  of  violating  the  local  option 
law. 

fEM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  26&*) 

2.  Elections  (J  2e9*)— Contests— Natuke. 

An  election  contest  is  in  rem,  and  not  in 
penonam. 

[El  Note.— For  other  cases,   see   Elections, 
Cent  Dig.  ff  245,  246;    Dec.  Dig.  «  2e9.*] 


3.  INTOXIOATINO  LiQTTOBa  (§  40*)— LOCAI,  OP- 
TION Law— Contest  of  Election— Limita- 
tion. 

Under  Acts  30th  Leg.  1907,  p.  447,  c.  8, 
precluding  contests  of  local  option  elections  aft- 
er the  expiration  of  60  days,  one  accused  of 
violating  the  local  option  law  could  not  show, 
after  that  time  expired,  irregularities  in  the 
initiatory  steps  necessary  to  make  local  option 
effective. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  8  40.*] 

4.  Intoxicatino  Liquors  (5  226*)— Local  Op- 
tion Law — Pbosecutions— Evidence. 

In  a  trial  for  violating  the  local  option 
law,  it  was  proper  to  admit  enough  orders  of 
the  commissioners'  court  to  ^ow  that  the  coun- 
ty had  adopted  local  option. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  226.*] 

6.  Intoxicating  Liquobs  (!  169*)— Offenses 

— Persons  Liable— Agents. 

If  accused  acted  as  agent  of  the  prosecut- 
ing witness  when  intoxicating  liquors  were 
bought,  he  cannot  be  convicted  of  violating  the 
local  option  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  K  187,  188;    Dec.  Dig.  8 

6.  Criminal  Law   (J  770*)— Instbuctions— 

Duty  to  Give. 

It  is  improper  to  refuse  to  instruct  on  an 
Issue  raised  by  the  evidence. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1806;   Dec.  Dig.  8  770.*] 

Appeal  from  Randall  County  Court;  A.  N. 
Henson,  Judge. 

Bed  Evans  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.  Reversed 
and  remanded. 

Reeder,  Graham  &  Williams,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $25  and  20 
days  In  jail. 

Appellant  insists  that  article  3301,  Sayles' 
Ann.  Cly.  St  1897,  Is  void  for  uncertainty,  in 
that  it  falls  to  provide  by  what  authority  an 
order  of  the  commissioners''  court  declaring 
the  result  of  a  local  option  election  shall  be 
published.  Appellant  Insists  that  the  act  of 
the  30th  Legislature,  passed  May  14,  1907 
(Acts  1907,  p.  447,  c.  8),  regulating  contests 
of  local  option  elections,  and  providing  for 
conclusiveness  thereof  In  court  trials,  has 
no  application  to  persons  other  than  those 
that  under  the  provisions  of  said  law,  could 
have  contested,  and  if  said  law  can  be  con- 
strued to  have  said  effect  it  Is  violative  of 
defendant's  rights  as  a  citizen  of  the  United 
States,  in  that  it  deprives  blm  of  life,  liberty, 
and  property  without  due  process  of  law. 
This  statute  is  not  only  constitutional,  but 
Is  a  salutary  provision  of  the  election  law. 
It  does  not  deprive  appellant  of  life,  liberty, 
or  property.  The  contest  of  an  election  is  an 
action  in  rem,  and  not  In  personam,  and  after 
the  expiration  of  60  days  or  30  days,  as  the 
case  may  be,  all  parties  are  inhibited  under 
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the  statute  from  contesting  the  regularity  of 
an  election.  In  passing  this  statute  there 
was  no  effort  made  or  Intention  on  the  part 
of  the  Legislature  to  pass  a  local  option  law 
for  any  given  county  that  had  not  already 
adopted  a  local  option  law.  The  statute 
simply  serves  as  a  statute  of  limitation  and 
repose  against  any  one  contesting  irregulari- 
ties thereof  after  the  expiration  of  60  days. 

We  have  frequently  upheld  the  validity  of 
this  statute.  We  have  carefully  reviewed 
appellant's  brief,  and  note  with  pleasure  his 
able  argument  therein;  but  after  the  most 
deliberate  reflection  and  conclusion  we  hold, 
without  a  further  discussion  thereof,  that 
the  article  is  constitutional,  and  It  follows, 
therefore,  that  the  court  did  not  err  in  re- 
fusing to  permit  appellant,  after  the  expira- 
tion of  60  days,  to  introduce  evidence  going 
to  show  irregularities  or  defects  in  the  initi- 
atory steps  necessary  to  place  local  option 
into  effect  It  was  proper  for  the  court  to 
have  the  county  attorney  introduce  a  suffi- 
cient number  of  the  orders  of  the  commis- 
sioners' court  to  show  that  the  county  had 
adopted  local  option.  It  was  also  proper,  as 
stated,  to  refuse  to  permit  appellant  to 
contest  the  validity  of  said  orders  after  the 
expiration  of  the  60  days. 

The  affidavit  and  information  in  this  case 
are  in  the  usual  form,  and  appellant's  objec- 
tions to  same  are  not  well  taken. 

Appellant  complains  that  the  court  erred  in 
refusing  to  give  charge  No.  3,  which  in  effect 
asked  the  court  to  Instruct  the  Jury  that,  If 
appellant  was  acting  as  the  agent  of  the 
prosecuting  witness  at  the  time  the  purchase 
was  made,  they  should  find  him  not  guilty. 
The  evidence  of  the  prosecuting  witness  sug- 
gests this  issue,  and  the  court  erred  in  re- 
fusing to  so  charge. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded. 


G1BBE3NS  &  ROUNDTREE  r.  HART. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  24, 

1909.    Rehearing  Denied  March  24, 1909.) 

1.  Sales  (8  413*)  —  Acnozr  fob  Breach  op 
CoNTBACT— Issues. 

Where,  in  an  action  for  breach  of  contract 
to  Bell  and  deliver  cattle,  the  evidence  showed 
that  defendant  had  authority  to  sell  the  cattle, 
the  issue  as  to  whether  the  property  was  the 
separate  property  of  defendant's  wife  should  not 
be  considered. 

TEd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  413.*] 

2.  Witnesses  (|  37*)— Competency— Knowl- 
edge OF  Facts. 

A  witness  who  had  not  seen  the  cattle  of 
the  seller  for  about  two  years  before  the  con- 
tract of  sale  covering  all  the  cattle  was  not  com- 
petent to  estimate  the  number  of  the  cattle. 

[Ed.    Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §8  80-87 ;    Dec.  Dig.  |  37.*] 

3.  Sales  (8  418*)— Breach— Damages. 

The  measure  of  damages  for  the  failure  of 
the  seller  of  cattle  to  deliver  them  is  the  differ- 


ence between  the  contract  piioe  and  the  marlcet 
value  at  the  time  and  place  that  the  cattle 
should  have  been  deliverea. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  li  1174-1201;   Dec.  Dig.  i  4ia*] 

Appeal  from  Uvalde  County  Court;  W.  D. 
Love,  Judge. 

Action  by  Gibbens  &  Roundtree  against 
J.  L.  Hart  From  a  Judgment  for  defendant, 
plaintiffs  appeaL    Reversed  and  rendered. 

Martin,  Old  &  Martin  and  Geo.  C.  Her- 
mann,  for  appellants.  O.  B.  Fenley  and  C. 
Lawrence,  for  appellee. 

FLT,  J.  Appellants  Instituted  this  suit  to 
recover  of  appellee  the  sum  of  |945  as  dam- 
ages for  the  breach  of  a  contract  to  deliver 
certain  cattle  to  appellants.  A  trial  by  Jury 
resulted  in  a  verdict  and  Judgment  for  appel- 
lee. 

Appellee  entered  into  a  contract  with  ap- 
pellants to  sell  and  deliver  to  them  his  en- 
tire stock  of  cattle.  He  admitted  that  he  had 
about  175  head  of  cattle,  and  that  he  only 
delivered  06  head.  When  asked  as  to  how 
many  there  were  In  his  pasture  after  deliv- 
ering the  96  head,  he  said,  "There  must  be 
about  75  head,"  and  proceeded  to  classify 
them.  He  further  testified:  "Tes;  it  is  a 
fact  that  all  these  cattle  were  covered  by, 
and  included  in,  the  contract,  and  have  not 
been  delivered  to  the  plaintiffs."  He  re- 
fused to  deliver  the  other  cattle.  The  con- 
tract bound  appellee  to  pen  the  entire  stock 
of  cattle  as  near  as  possible.  Appellee  wrote 
a  letter  to  appellants,  in  which  be  positively 
refused  to  gather  the  cattle,  basing  his  re- 
fusal on  the  ground  that  "it  would  cost  m' 
too  much  to  gather  them  under  the  circum- 
stances." The  evidence  showed  an  open 
breach  of  the  contract,  and  the  verdict  of 
the  Jury  was  clearly  in  disregard  of  it.  Un- 
der the  facts  appellee  had  authority  to  sell 
the  whole  of  the  cattle,  and  the  court  should, 
as  requested  by  appellants,  have  charged  the 
Jury  that  the  Issue  as  to  the  property  being 
the  separate  property  of  appellee's  wife, 
which  was  raised  by  the  answer,  should  not 
be  considered  In  making  up  a  verdict  The 
charge  should  not  have  confined  the  cattle 
within  the  purview  of  the  contract  to  those 
shown  to  appellants,  because  the  contract 
covered  all  of  the  cattle  belonging  to  ap- 
pellee, with  a  few  exceptions  made  therein. 
Appellants  did  not  have  all  the  cattle  shown 
or  pointed  out  to  them.  Appellee  admitted 
that  they  bought  the  whole  stock  of  cattle. 

The  witness  George  Johnson  had  not  seen 
the  cattle  for  about  two  years  before  the  con- 
tract was  made,  and  was  not  in  a  position 
to  estimate  their  number,  and  his  evidence 
should  have  been  excluded.  His  testimony 
had  no  probative  force  whatever,  l)ecause  he 
evidently  knew  nothing  about  the  number  of 
cattle.  The  son  of  appellee  testified  that 
there  were  about  175  head  of  cattle.     Ray, 
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wbo  assisted  In  gathering  the  cattle,  stated 
that  there  were  about  175  head  of  them. 

The  measure  of  damages  In  this  case  would 
be  the  difference  between  the  contract  pur- 
chase price  and  the  market  value  at  the  time 
and  place  that  the  cattle  should  have  been 
delirered,  and  upon  that  basis  Is  fixed  the 
amount  of  damages  for  which  the  judgment 
of  this  court  is  rendered. 

Appellee  testified:  "Tea;  I  would  say  that 
there  were  at  least  20  or  SO  head  of  dry 
cows  left  I  would  say  there  were  at  least 
10  or  12  cows  and  calves.  I  know  there 
are  two  six  year  old  steers,  the  ones  that 
got  away  from  us.  There  are  at  least  seven 
tiro  year  old  steers.  There  are  at  least  seven 
one  year  old  steers.  There  Is  only  one  four 
year  old  steer.  There  are  20  calves,  and  10 
head  of  heifers."  Taking  the  least  number 
sworn  to  by  him,  and  there  were  left  In  the 
pasture  20  dry  cows,  for  which  appellants 
were  to  pay  $12  each,  the  market  value  at 
the  time  they  should  have  been  delivered 
being  $15,  causing  damages  in  the  sum  of 
$60,  10  cows  and  calves,  purchase  price  $12, 
market  price  $17  each,  damages  $50,  two  six 
year  old  steers,  purchase  price  $25  each,  mar- 
ket value  $45,  damages  $40,  seven  two  year 
old  steers,  purchase  price  $14  each,  market 
value  $17,  damages  $21,  10  heifers  purchase 
price  $7  each,  market  value  $12UK>,  dam- 
ages $56,  and  one  four  year  old  steer,  pur- 
chase price  $25,  market  value  $27.60,  dauH 
ages  $2.50.  There  was  no  market  value  prov- 
ed for  one  year  old  steers,  and  there  was  no 
provision  in  the  contract  for  the  delivery  of 
any  calves  except  young  calves  with  their 
mothers.  It  is  claimed  by  appellants  that  the 
calves  were  to  be  delivered  without  charge 
for  them,  but  it  does  not  so  appear  in  the 
contract;  the  only  reference  to  calves  being 
to  ''baby  calves"  which  went  with  their 
mothers. 

We  have  concluded  that  it  is  best  to  end 
this  controversy,  and  therefore  the  Judgment 
of  the  county  court  is  reversed  and  judgment 
here  rendered  in  favor  of  appellants  for 
1228.50  and  all  costs  of  this  and  the  lower 
court 


GALVESTON,  H.  &  S.  A.  RT,  CO.  v. 

WALLACE.! 

(Court  of  Civil  Appeals  of  Texas.    Feb.  24, 

1909.   Rehearing  Denied  March  24, 1909.) 

L  CONSnTTJTIONAI,  LAW   (8  297*)— DUE  Pbo- 

CESS— ~0  A.BB  X  ESS 

Act  Cong.  June  29,  1906,  c.  3591,  34  Stat 
503  (V.  S.  Comp.  St.  Supp.  1907,  p.  909),  pro- 
Tidiog  that  a  carrier  receiving  property  from  a 
point  in  one  state  to  a  point  in  another  cannot 
limit  itt  liability  to  its  own  line,  is  not  uncon- 
rtUDtional,  as  taking  carrier's  property  without 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitntlon- 
•1  Uw,  Cent  Dig.  f  832 ;   Dec.  Dig.  {  297.*] 


2.  CosrsTiTUTiORAi,   Law    (|    241*)  —  Equal 

PBOTKCnON  OF  THE  LAWS— CaBSIXBS. 

Act  Cong.  June  29,  1906,  c.  8591,  34  ^tat 
598  (C.  S.  Comp.  St  Supp.  1907,  p.  009),  pro- 
viding that  a  carrier  receiving  property  from  a 
point  in  one  state  to  a  point  in  another  cannot 
limit  its  liabili^  to  its  own  line,  is  not  uncon- 
stitutional as  denying  eqiiai  protection  of  the 
laws. 

TEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  8  241.*] 
8.  CoMnBOB  (8  83*)  — State  Sovebeioktt  — 

OaKB  I  ESS 

Act  Cong.  June  29.  1006,  c.  3591,  34  Stat 
593  (U.  S.  Comp.  St  Supp.  1907,  p.  909),  pro- 
viding that  a  carrier  receiving  property  from  a 
point  in  one  state  to  a  point  m  another  cannot 
limit  its  .liability  to  its  own  line,  is  not  uncon- 
stitutional as  infringing  state  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  88  26,  81 ;   Dec.  Dig.  8  33.*] 

Appeal  from  Uvalde  County  Court;  W.  D. 
Love,  Judge. 

Action  by  L.  V.  Wallace  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  W.  B. 
Teagarden  and  6.  B.  Fenley,  for  appellant 
Martin,  Old  &  Martin,  for  appellee. 


FLY,  J.  Suit  by  L.  V.  Wallace  to  recov- 
er of  appellant  $436.20,  the  value  of  mohair 
delivered  to  appellant  for  transportation  to 
Lowell,  Mass.,  and  which  was  never  deliver- 
ed. The  mohair  was  shipped  from  Uvalde, 
Tex.,  by  appellee,  and  consigned  to  the  Mas- 
sachusetts Mohair  Plush  Company.  The  court 
sustained  a  general  demurrer  to  that  por- 
tion of  the  answer  which  sought  to  evade  lia- 
bility on  the  ground  that  appellant  had  re- 
stricted its  liability  to  Its  own  line.  The 
cause  was  tried  by  jury,  and  resulted  in  a 
verdict  and  judgment  for  appellee  in  the  sum 
of  $414.92. 

By  an  act  of  the  Congress  of  the  United 
States  of  date  June  29,  1906  (Act  June  29. 
1906,  c  3591,  34  Stat  583  [U.  S.  Comp.  St 
Supp.  1907,  p.  909]),  it  is  provided  that  no 
common  carrier  receiving  property  from  a 
point  in  one  state  to  a  point  in  another  state 
can  limit  its  liability  to  Its  own  line.  It  is 
the  contention  of  appellant  tliat  the  act  is  un- 
constitutional. In  that  it  takes  the  carrier's 
property  without  compensation  and  without 
due  process  of  law,  and  deprives  the  carrier 
of  equal  protection  of  the  law,  and  also  at- 
tacks the  sovereignty  of  the  state.  All  of 
these  points  have  been  duly  considered  and 
overruled  by  this  court  in  case  of  Railway  v. 
Piper,  115  S.  W.  107.  In  the  same  decision 
this  court  held  adversely  to  the  contention 
that  the  federal  courts  have  exclusive  juris- 
diction of  this  class  of  cases.  That  opinion 
will  be  adhered  to.  The  evidence  is  sufficient 
to  show  that  the  mohair  was  not  delivered  to 
the  consignee. 

The  judgment  is  affirmed. 
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GALVESTON.  H.  ft  S.  A.  RT.  CO.  v.  CROW.t 

(Court  of  Civil  Appeals  of  Tezaa.    Feb.  24, 

1909.   Rehearing  Denied  March  24, 1909.) 

1.  CaXRISBS   (g   23*)— COKNECTINO    Cabbiebb— 

LiABiuTT  or  Initiai.  Cabbdeb  —  Fbdebai. 

Statxitb— Validity. 

Act  June  2»,  1906,  c.  3591,  J  7,  34  Stat 
593  (U.  S.  Comp.  St.  Supp.  1907,  p.  909),  pro- 
viding that  any  common  carrier  receiving  prop- 
erty for  interstate  shipment  shall  be  liable  for 
any  loss  or  injury  thereto  caused  by  it  or  any 
common  carrier  to  which  such  property  may  be 
delivered,  or  over  whose  line  such  property  may 
pass,  and  that  no  contract  shall  exempt  such 
common  carrier  from  sach  liability,  ii  not  un- 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Carrien,  Dec 
Dig.  i  23.»] 

2.  Gabbiebs  (f  94*)  —  Cabbiaok  of  Qoods  — 
NoNDELiVEBT— Evidence. 

Evidence  held  to  show  nondeliverj;  of  goods 
received  for  transportation  to  the  consignee,  au- 
thorizing the  consignor  to  recover  the  value 
thereof. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g  382;   Dec  Dig.  g  94.*] 

3.  Cabbiebs   (g  86*)— Cabbiagb   of   6ood»— 
Deuveby. 

A  carrier  receiving  goods  for  transportation 
to  the  consignee  must  deliver  the  same  in  such 
condition  that  it  may  be  identified  by  the  con- 
signee who  has  no  power  to  arbitrarily  apply  a 
portion  of  unidentified  goods  in  his  warehouse, 
subject  to  the  order  of  the  carrier,  to  the  con- 
signor's account. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  g  86.»] 

Appeal  from  Uvalde  County  Court;  W.  D. 
Love,  Judge. 

Action  by  J,  D.  Crow  against  the  Galves- 
ton, Harrisburg  ft  San  Antonio  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  W.  B. 
Teagarden,  and  G.  B.  Fenley,  for  appellant. 
T.  M.  Milam,  for  appellee. 

FliY,  J.  This  Is  a  suit  for  the  value  of 
3%  bags  of  mohair  delivered  by  appellee  to 
appellant  at  Uvalde,  Tex.,  for  shipment  to 
a  consignee  at  Lowell,  Mass.  Appellant  al- 
leged, among  other  things,  a  contract  be- 
tween It  and  appellee,  by  which  its  liability 
was  limited  to  its  own  line,  and  attacked  the 
constitutionality  of  the  amendment  of  1906 
to  the  interstate  commerce  act  A  demurrer 
was  sustained  to  that  part  of  the  answer, 
and  a  trial  by  Jury  resulted  in  a  verdict  and 
judgment  for  appellee  In  the  sum  of  $241.91. 
The  property  was  delivered  to  appellant  by 
appellee  for  transportation  from  Uvalde, 
Tex.,  to  Lowell,  Mass.,  and  was  not  delivered 
there,  to  appellee's  loss  In  the  sum  found  by 
the  Jury. 

The  first  nine  assignments  of  error  pre- 
sent the  points  that  only  federal  courts  have 
jurisdiction  of  claims  for  damages  for  non- 
delivery of  freight  when  It  Is  an  Interstate 
shipment,  and  that  Act  June  29,  1906,  c  3591, 
g  7,  34  Stat  693  (U.  S.  Comp.  St.  Supp.  1907, 


p.  909),  is  unconstitutional,  because  It  in- 
vades the  sovereignty  of  the  states,  and  Is 
violative  of  the  fourteenth  amendment  of  the 
federal  Constitution,  and  section  19,  art  1, 
State  Const  All  of  these  points  have  been 
fully  considered  by  this  court  In  the  case  of 
Railway  v.  Piper,  115  S.  W.  107,  and  de- 
cided adversely  to  the  contentions  of  appel- 
lant, and  we  adhere  to  that  decision.  The 
evidence  was  positive  that  appellant  did  not 
deliver  to  the  consignee  the  mohair  shipped 
by  appellee,  and  it  follows  that  there  Is  no 
merit  In  the  contention  that  the  evidence 
failed  to  show  that  the  mohair  In  question 
was  not  delivered  to  the  consignee.  The  re- 
ceiving clerk  of  the  consignee,  the  Mohair 
Plush  Company,  stated:  "Witness  Inspected 
and  weighed  the  bags  and  made  a  record  of 
them.  No  one  ever  besides  witness  received 
mohair  for  his  employers.  Witness  did  not 
receive  any  bags  of  mohair  consigned  to  the 
Massachusetts  Mohair  Plush  Company  by 
3.  D.  Crow  of  Uvalde,  Tex.,  shipped  from 
Uvalde,  Tex.,  March  12,  1907,  nor  was  any 
mohair  received  from  such  party  consigned 
to  the  Massachusetts  Mohair  Plush  Company 
during  the  year  1907."  It  is  true  that  the 
record  shows  that  appellee  sent  the  Mohair 
to  Uvalde  on  March  11,  1908,  for  shipment: 
but  In  connection  with  his  testimony  a  bill 
of  lading  was  offered  in  evidence  which 
showed  that  the  shipment  was  made  on 
March  12,  1907,  the  date  on  which  appellee 
alleged  that  It  was  shipped,  and  which  was 
also  alleged  by  appellant.  It  is  true  that  the 
receiving  clerk  swore  that  at  the  end  of  the 
season  of  1907  there  were  about  10  unidenti- 
fied bags  of  mohair  remaining  In  the  ware- 
house subject  to  the  order  of  the  railroad. 
The  consignee  had  no  power  to  arbitrarily 
apply  a  portion  of  the  imidentlfled  mohair 
to  appellee's  account.  It  was  appellant's 
duty  to  deliver  appellee's  property  to  the 
consignee  in  such  condition  that  it  could  be 
Identified  by  the  consignee. 
The  judgment  is  affirmed. 


MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS  v. 
WILLIS. 

(Court  of  Civil  Appeals  of  Texas.     March  6, 
1909.) 

1.  DAUAOES    (S    163*)  — B0RDEN    OT    PROOF  — 

Reasonableness  or  Expenditubes. 

In  an  action  by  a  passenger  for  stckneiss 
caused  by  his  wrongful  ejection  from  a  train,  it 
was  error  to  permit  the  jury  to  consider  expendi- 
tures for  mrdicines  and  doctor  bills,  where  there 
was  no  evidence  as  to  the  reasonableness  of 
those  expenditures. 

[Ed.    Note.— For   other   cases,    see    Damages, 
Cent.  Dig.  g  454 ;    Dec.  Dig.  g  163.*] 

2.  Dauaqes  (S  216*)  —  Instbuctions  —  Re- 
quests— Applicability  to  Issues. 

Where  a  passenger  claimed  damages  for  20 
days'  loss  of  time,  but  his  testimony  showed  60 
days'  loss  of  time,  it  was  error  to  refuse  an  in- 
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■tnietl«a  limiting  recoveTy  to  20  dajrs ;  tbe  gen- 
(ral  chaige  having  authorized  the  jory  to  con- 
sider generally  his  loss  of  time  in  estimating 
damages,  without  teetriction  as  to  the  amount 
of  time  lost 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  J  553 ;   Dec.  Dig.  i  216.»] 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

Action  by  G.  W.  Willis  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

h.  L.  Wood,  for  appellant  Jones  &  Jones, 
for  appellee. 

TALBOT,  J.  This  Is  an  action  by  the  ap- 
pellee, Willis,  to  recover  of  the  appellant 
damages  alleged  to  have  been  sustained  by 
him  as  a  result  of  being  required  to  alight 
from  one  of  appellant's  trains  on  which 
he  was  a  passenger  at  a  station  other  than 
his  destination,  whereby  he  was  forced  to 
walk.  In  order  to  reach  his  home,  a  distance 
of  four  or  five  miles,  through  the  rain,  and 
was  made  sick.  The  petition  alleged.  In  sub- 
stance, that  on  November  19,  1907,  the  plain- 
tiff purchased  from  defendant's  agent  at 
Golden,  Tex.,  a  ticket,  paying  the  usual  and 
customary  price  therefor,  which  entitled  him 
to  transportation  from  that  point  over  ap- 
pellant's road  to  Emory,  Rains  county,  Tex. ; 
that  he  boarded  a  passenger  train  of  defend- 
ant and  when  said  train  reached  a  station 
called  Ginger,  which  was  about  four  or  five 
miles  soutli  of  Emory,  one  of  defendant's 
agents  In  charge  ot  said  train  In  a  rough, 
rude,  and  insulting  manner  told  him  to  get 
off  of  the  train ;  that  plaintiff  remonstrated 
with  said  agent  but  to  no  avail,  and  he  was 
forced  to  get  oft  at  said  station  of  Ginger. 
It  was  further  alleged  that  plaintiff  was  a 
negro;  that  defendant  had  no  depot  or  sta- 
tion bouse  at  Ginger;  that  there  were  no 
negroes  residing  in  or  near  Ginger,  and  that 
the  citizens  of  said  town  would  not  permit  a 
negro  to  stay  in  said  town,  all  of  which  was 
known  to  defendant;  that  it  was  raining, 
and  plaintiff  could  not  get  shelter  at  Ginger, 
and  was  forced  to  walk  to  Emory,  and  by  rea- 
son of  said  walk  and  the  exposure  to  which 
he  was  subjected  he  contracted  rheumatism 
and  neuralgia,  and  suffered  excruciating 
pain  therefrom ;  that,  by  reason  of  his  sick- 
ness, he  lost  20  days'  time  from  his  work, 
which  was  worth  $1  per  day,  and  paid  out 
for  medical  attention  and  medicines  the  stmi 
of  $5.  A  Jury  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  the  sum 
of  $275,  from  which  this  appeal  Is  prosecuted. 
The  evidence  was  sufficient  to  authorize  the 
(abmlssion  of  the  question  whether  or  not  ap- 
pellee used  that  degree  of  care  that  a  per- 
son of  ordinary  prudence  would  have  used, 
situated  as  he  was,  to  find  a  place  of  shelter 
at  Ginger,  and  appellant's  first  assignment 
of  error  will  be  overruled. 


The  second  assignment  of  error  Is  that  the 
court  erred  in  charging  the  Jury  to  take  into 
account,  in  estimating  plaintiff's  damages,  the 
amount  paid  out  by  plaintiff  for  medicines 
and  doctors'  bills.  This  assignment  is  well 
taken.  There  is  no  evidence  whatever  in  the 
record  showing  that  the  amounts  paid  out  or 
incurred  on  account  of  doctors'  bills  or  medi- 
cines were  reasonable.  That  such  proof  is 
necessary  to  authorize  a  recovery  for  such 
items  of  damages  is  well  settled.  Wheeler 
V.  Railway  Company,  91  Tex.  356,  43  S.  W. 
876. 

Appellant's  fifth  assignment  of  error  com- 
plains of  the  court's  refusal  to  charge  the 
Jury,  at  its  request,  as  follows:  "If  yoa 
should  find  for  the  plaintiff,  yon  cannot  allow 
him  for  loss  of  more  than  twenty  days'  time." 
The  failure  to  give  this  charge  was  error,  and 
requires  a  reversal  of  the  case.  As  shown, 
plaintiff  claimed  a  loss  of  20  days'  time  only, 
but  he  testified  that  be  lost  60  days  on  ac- 
count of  the  sickness  contracted  by  reason  of 
the  exiwsure  to  which  he  had  been  subjected 
as  a  result  of  his  alleged  ejection  from  ap- 
pellant's train.  In  his  general  charge  the 
court  told  the  Jury  to  take  into  account,  in 
estimating  plaintiff's  damages,  bis  loss  of 
time  without  restricting  such  consideration 
to  the  time  alleged.  Having  only  claimed 
a  loss  of  20  days'  time  of  the  value  of  $1  per 
day,  and  the  proof  tending  to  show  a  loss  of 
60  days'  time,  of  the  value  of  $1  per  day,  it 
is  clear  the  special  charge  should  have  been 
given. 

On  the  other  question  presented  In  appel- 
lant's brief  we  rule  against  it 

The  Judgment  Is  reversed  and  the  cause  re- 
manded. 


SULLIVAN  v.  GRAHAM. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  20, 
1909.) 

altachment  (§  178*)— levy— llen  acquibed 

— Property  Affected. 

The  levy  of  an  attachment  on  the  interest 
that  defendant  owned  in  land  made  at  the  time 
he  owned  no  title  therein  does  not  attach  to  ti- 
tle subsequently  acquired  by  him  and  conveyed 
to  another. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  g  528 ;   Dec.  Dig.  |  178.»] 

Appeal  from  District  Court,  Young  Coun- 
ty; A.  H.  Carrigan,  Judge. 

Action  by  James  Sullivan  against  M.  K. 
Graham.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Arnold  &  Arnold,  for  appellant  C.  W. 
Johnson  and  Theodore  Mack,  for  appellee. 


DUNKLIN,  J.  James  Sulliyan  instituted 
this  suit  in  the  form  of  trespass  to  try  title 
against  M.  K.  Graham  in  the  district  court 
of  Young  county,  and  from  a  Judgment  in 
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favor  of  the  defoidaiit  the  plalntlfl  has  ap- 
pealed. 

The  Bult  was  to  recover  Texan  Emigration 
A  Land  Company  survey  No.  2,396,  situated 
in  Young  county,  but  upon  the  trial,  by  agree- 
ment in  writing  filed,  the  plaintiff  limited 
his  claim  to  an  undivided  one-half  interest 
in  that  survey.  The  parties  both  claimed  ti- 
tle from  Henry  O-  Payne  as  a  common 
source;  the  plaintiff  claiming  under  a  sher- 
iff's deed  executed  under  and  by  virtue  of  an 
order  of  sale  issued  on  a  Judgment  rendered 
in  the  district  court  of  Clay  county,  where- 
in James  Sullivan,  the  purchaser,  was  plain- 
tiff, and  said  Henry  C.  Payne  was  defendant, 
dated  March  1,  1902,  and  which  Judgment 
foreclosed  an  attachment  lien  as  it  existed  on 
September  13,  1901,  on  all  the  interest  of  said 
Henry  C.  Payne  in  survey  No.  2,896  in  Toung 
coun^,  Tex.;  and  appellee  claiming  title  un- 
der a  deed  from  Henry  C.  Payne  dated  De- 
cember 23,  1901,  duly  recorded  December  SO, 
1901,  for  a  consideration  of  $900  paid  Payne 
by  appellee.  The  petition  filed  by  plaintiff 
in  the  suit  in  the  district  court  of  Clay  coun- 
ty, above  referred  to,  alleged  that  both  the 
plaintiff  and  defendant  therein  were  non- 
residents of  the  state  of  Texas,  bat  further 
alleged  that  Henry  C.  Payne  owned  vast 
tracts  of  land  in  Clay  and  other  counties  in 
Texas,  and  prayed  for  the  Issuance  of  writs 
of  attachment  to  be  levied  thereon,  and  for 
foreclosure  of  any  attachment  liens  that 
might  thereby  be  created.  That  suit  was  filed 
September  9,  1901,  and  an  attachment  writ 
issued  therein  was  on  September  13,  1901, 
levied  by  the  sheriff  of  Toung  county  on  all 
the  Interest  that  the  said  Henry  C.  Payne 
owned  in  survey  No.  2,396  In  Young  county, 
and  the  Judgment  rendered  In  that  suit  was 
by  default.  A  certified  copy  of  the  sheriff's 
return  Indorsed  on  the  writ  of  attachment 
showing  said  levy  was  filed  for  record  In  the 
Attachment  record  of  Young  county  Septem- 
ber 25,  1901.  While  In  the  Judgment  of  fore- 
closure tte  only  description  of  the  land  aft- 
orwards  sold  to  James  Sullivan  by  the  sheriff 
under  the  foreclosure  was  survey  No.  2,396, 
situated  in  Young  county,  Tex.,  yet  In  the  or- 
der of  sale  issued  thereon,  and  in  the  deed 
from  the  sheriff  to  Sullivan,  the  land  is  de- 
scribed as  Texan  Emigration  ft  Land  Com- 
pany survey  No.  2,396,  situated  in  Young 
.county,  Tex.  The  order  of  sale  was  Issued 
September  6,  1905,  and  sate  thereunder  to 
Sullivan  was  made  November  7,  1905;  the 
sheriff's  deed  reciting  that  it  conveyed  to 
Sullivan  all  the  estate,  right,  title,  and  in- 
terest which  Henry  C.  Payne  had  on  the 
18th  day  of  September,  1905,  or  any  time 
Afterwards  in  and  to  the  land  therein  de- 
scribed. 

There  was  no  other  survey  numbered,  2,- 
896  In  Young  county.  At  the  time  of  the  levy 
of  the  writ  of  attachment  Henry  C.  Payne 
'did  not  own  any  Interest  in  the  land  in  con- 


troversy. He  had  owned  it  prevlons  to  that 
date,  but  had  conveyed  It  to  R.  B.  Rankin 
by  deed  dated  November  14,  1886,  and  duly 
recorded  in  Young  county  July  26,  1897. 
But  on  December  21,  1901,  after  the  levy  of 
the  attachment,  R.  B.  Rankin  reconveyed  the 
land  to  Henry  O.  Payne  by  deed  of  that  date, 
which  was  duly  recorded  December  80,  1901. 
and  by  deed  dated  December  23,  1901,  and 
recorded  December  80,  1901,  Henry  O.  Payne 
conveyed  the  land  to  appellee,  M.  K.  Graham, 
for  a  consideration  of  $900  cash  paid  by 
Graham,  who  had  no  actual  knowledge  of  the 
levy  of  the  attachment  above  mentioned. 
Each  of  the  deeds  above  mentioned  recited  a 
valuable  consideration  paid  to  the  vendor, 
and  none  of  them  have  been  attacked  by  ap- 
pellant for  fraud.  It  will  be  gathered  from 
the  foregoing  findings  that  the  writ  of  at- 
tachment was  levied  September  13,  1901,  on 
all  the  interest  that  Henry  C.  Payne  owned 
in  survey  No.  2,396 ;  that  at  that  time  Henry 
C.  Payne  owned  no  title  in  the  land  in  con- 
troversy, but  that  he  purchased  it  December 
21,  1901,  by  deed  of  that  date,  and  sold  it  to 
appellee  December  23,  1901,  and  the  Judgment 
foreclosing  the  attachment  lien  foreclosed 
only  the  Interest  that  Henry  C.  Payne  owned 
on  September  13,  1901,  in  survey  No.  2,396, 
situated  in  Young  county,  Tex. 

It  is  unnecessary  for  us  to  decide  whether 
or  not  M.  E.  Graham  Is  entitled  to  be  pro- 
tected as  an  innocent  purchaser  of  the  land 
in  controversy,  or  the  further  question  wheth- 
er or  not  the  description  of  the  land  de- 
scribed In  the  sheriff's  return  on  the  attach- 
ment writ  and  in  the  Judgment  of  foreclosure 
as  survey  No.  2,396,  in  connection  with  the 
proof  that  there  was  no  other  survey  of  that 
number  in  Young  county,  was  sufficient  to 
Identify  the  land  so  described  as  the  land  in 
controversy  in  this  suit ;  for  it  is  our  opinion 
that  the  levy  of  the  writ  which  was  Ineffect- 
ive when  made  did  not  later  attach  to  the  ti- 
tle thereafter  acquired  by  Henry  C.  Payne 
and  conveyed  to  appellee.  Drake  on  Attach- 
ments (7th  Ed.)  8  234 ;  3  Amer.  &  Eng.  Ency. 
Law  (2d  Ed.)  pp.  222,  223;  4  Cya  632;  and 
authorities  there  cited. 

The  Judgment  of  the  trial  court  is  there- 
fore ^fflrmed. 


MINTER  ▼.  HAWKINS  et  al.t 

(Court  of  Civil   Appeals  of  Texas.     Jan.  30, 

1909.    On  Rehearing,  Feb.  27,  1900.) 

1.  Contracts  ({  97*)— Right  op  Rescissiow— 
Necessity  of  Acting  Pbomptlt— RATincA- 

TION. 

A  party  seeking  to  rescind  a  contract  for 
fraud  cannot  speculate  on  tlie  situation,  but 
must  act  promptly,  and  if,  after  discovery  ot 
the  fraud,  be  ratifies  it  or  affirmatively  acqui- 
esces in  it  by  distinctly  treating  it  as  of  con- 
tinuing force,  claiming  its  benefits,  he  cannot 
thereafter  repudiate  it. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  Sf  443-446;   Dec.  Dig.  }  97.»] 
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2,  Tendob  akd  Pubchaseb  ((  44*)— Frattd  ot 

Verdec  —  Ratification  or  Contbact  bt 

Venoos— Btidekce. 

Evidence  held  to  show  that,  after  discovery 

of  fniDd,   a   vendor   dealt    witli    tlie   property 

which  he  acqaired  as  the  consideration  as  his 

own,  and  treated  the  contract  as  a  continuing 

one,  and  so  lost  his  right  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pntchaaer,  Dec  Dig.  S  44.*] 

8.  Verdob  and  Fubchaseb  ({  43*)— RionT 
OF  Vendob  to  Rescission — Ratification — 
Effect  or  Incbease  of  Vai.ue  of  Fbop- 

EBTT. 

If,  at  the  time  of  a  vendor's  discovery  of 
fraud  on  the  part  of  the  pnrchaser,  the  prop- 
erty Bold  is  of  small  actual  value,  and  vendor 
deliberately  chooses  to  affirm  the  contract  and 
resort  to  his  remedy  for  damages  as  more  sat- 
isfactory at  the  time,  the  equitable  remedy  of 
rescission  is  no  longer  available,  so  as  to  enable 
him  nearly  three  months  afterward  to  recover 
the  property,  if  it  has  been  augmented  in  value 
far  in  excess  of  vendor's  actual  damage. 

[Ei.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent.  Dig.  {  67 ;   Dec.  Dig.  }  43.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Irby  Dunklin,  Judge. 

Suit  by  C.  D.  Mlnter  against  W.  B.  Haw- 
kins and  others.  From  a  Judgment  for  de- 
fendants, plalntUt  appeals.     Affirmed. 

Smith  &  Lettlmore,  for  appellant  W.  P. 
McLean  and  W.  Erskine  Williams,  for  ap- 
pellees. 

CONNER,  C.  J.  This  case  is  thus  stated 
in  one  of  the  briefs  of  the  parties  to  this 
appeal,  viz.:  "Appellant  brought  this  action 
against  appellee  W.  B.  Hawkins,  and  also 
against  W.  J.  Boaz.  He  dismissed  as  to  W. 
J.  Boaz  before  the  beginning  of  the  trial  In 
the  court  below.  His  action  was  based  upon 
a  contract  dated  August  28,  1905,  by  which 
appellant  aold  to  appellee  Hawkins  certain 
lots  in  the  dty  of  Ft  Worth  for  the  con- 
sideration of  50  shares  of  the  capital  stock 
in  the  Panther  City  Hardware  Company,  a 
mercantile  concern  located  In  the  city  of  Ft 
Worth.  Appellant  prayed  for  a  cancellation 
of  the  deed  of  conveyance  executed  by  him  to 
Hawkins  to  said  land  and  for  the  recovery 
of  the  land,  or  Its  value.  He  also  sued  to  re- 
cover $2,900,  which  he  alleged  he  put  into 
said  mercantile  concern  after  he  had  bought  It 
and  taken  possession  thereof.  He  alleged  In 
his  amended  petition  (the  file  mark  upon 
which  shows  that  It  was  filed  on  the  8th  day 
of  January,  1908,  the  judgment  having  been 
rendered  on  the  2d  of  December,  1907,  and 
the  motl<M>  for  a  new  trial  having  been  filed 
December  U,  1907),  that  Hawkins  misrepre- 
sented to  him  the  amount  of  goods  on  hand, 
the  amount  of  the  Indebtedness  of  said  Pan- 
thet  City  Hardware  Company,  and  the 
anurant  due  to  said  company,  and  by  such 
false  representations  induced  him  to  buy 
the  shares  of  stock  and  give  therefor  the 
land  described  In  his  petition.  He  also  pray- 
ed for  lodgment  for  $2,900,  which  he  alleged 
be  had  expended  In  adding  to  said  stock  of 


goods  after  he  bought  it  Appellee  Hawldns 
pleaded  a  general  denial,  and  also  specially 
answered:  That  appellant  had  every  op- 
portunity to  examine  said  stock  of  goods  and 
ascertain  its  value  and  the  amount  and  value 
of  its  notes  and  accounts,  as  well  as  the 
amount  of  the  outstanding  indebtedness 
against  said  company.  That  he  (appellee) 
had  not  been  engaged  In  said  business  for 
more  than  a  year  before  the  sale  to  appel- 
lant but  had  been  engaged  In  other  business 
not  connected  with  said  hardware  company, 
and  was  ignorant  of  the  real  condition  of 
the  company  and  Its  business  at  the  time  of 
said  sale.  He  answered  that  said  company 
was  solvent  at  the  time  of  said  transaction,^ 
and  that  if  It  had  become  Insolvent  there- 
after, said  Insolvency  resulted  from  the  mis- 
management and  conduct  of  the  business  by 
appellant  After  all  of  the  testimony  had 
been  Introduced,  the  court  after  hearing  the 
argument  decided  that  appellant  ought  not 
to  recover  upon  his  action  under  the  testi- 
mony, that  his  conduct  showed  a  complete 
ratification  of  the  contract  <uid  that  the 
case  which  he  had  made  by  the  testimony 
was  one  upon  which  no  equitable  decree 
could  be  rendered  by  the  court  adjusting  the 
rights  of  the  parties,  even  if  a  rescission  of 
the  contract  were  decreed.  He  therefore 
Instructed  the  Jury  to  find  for  the  appellee 
Hawkins."  And  Judgment  In  favor  of  ap- 
pellee Hawkins  was  accordingly  entered,  and 
appellant  has  appealed. 

The  evidence  on  the  Issues  of  the  alleged 
false  representations,  of  the  Insolvency  of 
the  Panther  City  Hardware  Company,  and 
of  the  wortblessness  of  the  stock  for  which 
appellant  traded,  Is  undoubtedly  such  as  to 
require  the  submission  of  such  Issues  to  the 
Jury. '  The  controlling  question  before  us  is 
whether  the  evidence  of  appellant's  ratifica- 
tion or  acquiescence  in  the  transaction  after 
his  discovery  of  the  alleged  fraud  Is  of  that 
conclusive  character  which  justified  the  court 
In  taking  that  issue  away  from  the  Jury  and 
in  giving  the  peremptory  instruction  stated. 

Appellant's  evidence  relating  to  this  issue 
Is  as  follows:  "I  found  out  that  the  concern 
was  not  able  to  pay  Its  debts,  or  not  possess- 
ed of  assets  sufficient  to  pay  Its  debts.  I 
made  that  discovery  about  the  1st  of  Janu- 
ary. When  I  made  that  discovery,  I  re- 
ported it  to  the  creditors  of  the  concern,  and 
I  then  offered  to  turn  them  over  the  stock 
of  groceries  and  hardware  and  everything  in 
settlement  of  the  debts.  I  don't  think  that 
proposition  was  made  In  writing.  I  made  a 
statement  of  the  assets  and  liabilities,  and 
sent  to  all  the  creditors.  That  was  In  writ- 
ing, in  the  shape  of  a  letter.  •  •  •  From 
the  time  I  went  in  there,  up  to  the  time  of 
the  bankruptcy,  we  bought  goods  to  replenish 
the  stock,  and  paid  old  bills  with  the  money. 
I  watched  that  matter  very  close,  and  there 
was  not  one  cent  of  money  taken  out  of  that 
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business  from  the  time  I  bought  in  there 
until  this  petition  in  banltruptcy  was  filed, 
other  than  salaries  of  the  men  that  were  in 
there.  We  sold  goods  right  along  and  bought 
others.  ♦  •  •  I  have  been  in  dry  goods 
and  general  merchandise  business  all  my 
life  ever  since  I  was  11  years  old.  At  the 
time  of  the  trade  I  was  not  engaged  in  mer- 
chandise, but  I  was  an  experienced  merchant 
At  that  particular  time  I  was  engaged  in 
real  estate  and  merchandise  together,  broker- 
age. »  •  •  We  made  some  cash  purchas- 
es all  the  way  through  after  the  1st  of  Janu- 
ary. We  bought  all  the  stuff  we  needed 
along,  to  replenish  and  keep  up  the  sales. 
We  turned  the  stock  over,  virtually  turned 
the  stock  over  to  the  creditors.  It  was  In 
their  hands,  and  then  we  invoiced  it,  and  we 
bought  While  we  were  selling  goods  we 
bought  goods  along  as  we  would  get  out  of 
things.  We  would  buy  a  few  and  buy  for 
cash  and  sold  them,  to  keep  the  stock  up. 
Q.  Did  you  ever  go  to  Mr.  Hawkins  and  ask 
him  to  take  back  those  goods  and  give  you 
up  your  land?  A.  Mr.  Lattimore  I  think 
made  that  demand  for  me.  The  1st  of  Janu- 
ary I  turned  it  over  to  Mr.  Liattimore.  I 
didn't  have  authority  to  offer  him  the  goods. 
I  offered  him  the  stock.  The  stock  controls 
the  goods.  •  •  ♦  witness  was  asked: 
'You  never  tendered  Mr.  Hawkins  anything 
after  you  became  dissatisfied  with  this  trade, 
whenever  that  was,  except  the  stock,  and  did 
you  ever  tender  him  the  stock?'  Witness 
answered:  'Yes,  sir;  only  through  my  attor- 
ney.' Messrs.  Smith  &  Lattimore  were  my 
attorneys.  They  were  already  employed  gen- 
erally for  probably  three  or  four  months 
back  of  that  to  attend  to  any  business  that  T 
had,  my  attorneys  individually  and  for  the 
Panther  City  Hardware  Company  also.  I 
didn't  go  to  Mr.  Hawkins  because  I  couldn't 
find  him.  He  lives  in  Ft.  Worth,  and  lived 
in  Ft.  Worth  then,  and  I  was  living  here  at 
that  time.  I  couldn't  find  him.  That  was 
not  the  reason  I  didn't  go — l)ecau8e  my  attor- 
neys were  attending  to  this  matter,  the  effect 
of  these  misrepresentations.  I  had  employed 
them  to  bring  suit  if  necessary.  I  never 
Ijersonally  tendered  anything  to  Mr.  Hawkins 
hefore  I  brought  this  suit  •  •  •  Q. 
When  did  you  begin  to  notice  about  these 
debts  that  had  not  been  reported  to  you 
against  the  company?  A.  There  were  some 
of  them  reported  in  October,  some  right 
along,  kept  coming  all  along.  Until  after  the 
bankruptcy  proceeding  they  came  in.  We 
got  duns  from  parties.  I  think  I  was  elected 
president  of  the  company.  Mr.  Glass  was 
vice  president,  and  Mr.  Bums  was  secretary 
and  treasurer.  I  began  to  hear  at>out  these 
debts  that  had  not  been  reported  to  me 
along  in  October  and  November,  and  all 
along  through.  I  said  something  to  Mr. 
Hawkins  about  it  the  first  time  I  saw  him. 
I  don't  remember  the  exact  time,  and  I 
think  I  did  to  Mr.  Boaz  too.  I  am  certain 
J  mentioned  it  to  Mr.  Hawkins.     I  don't 


know  when  exactly.  I  told  him  that  the 
tiling  looked  mighty  bad.  It  was  not  repre- 
sented right.  I  would  ask  him  about  things. 
He  would  refer  me  to  Mr.  Wyatt,  said 
straighten  it  out  Until  we  got  to  invoice 
I  didn't  suppose  it  would  l>e  one-fourth  as 
bad  as  it  was  until  we  Invoiced.  I  knew 
about  these  debts.  I  knew  all  about  the 
debts.  Q.  But  you  didn't  know  how  much 
goods  there  were  until  the  invoice?  A.  I 
didn't  know  how  much  debts  there  was  ei- 
ther that  was  overplus  until  we  checked  up 
the  books  and  invoices.  I  knew  there  were 
some  debts  that  had  not  been  reported  to  me 
in  October  and  November.  Some  of  them 
came  In  afterwards.  Some  of  them  came  in 
quite  awhile  afterwards.  •  »  •  We  took 
the  invoice  the  first  of  January.  I  think  we 
started  in  December.  We  took  the  invoice, 
and  after  we  found  out  the  condition  of  af- 
fairs we  told  Mr.  Glass  al>out  it  He  wanted 
to  take  a  gun,  waved  around  with  his  knife, 
and  was  going  to  kill  Mr.  Hawkins  and  Mr. 
Wyatt  I  had  quite  a  time  in  there.  I  figur- 
ed out  the  best  I  could  and  reported  it  to  the 
creditors  and  proposed  to  make  a  settlement, 
afterwards ;  proposed  to  turn  over  the  goods 
or  try  to  pay  it  out  at  60  cents  on  the  dollar, 
50  cents  cash  or  60  cents  notes.  After  we 
took  this  inventory  in  January  and  discov- 
ered the  true  status* of  afTairs,  that  is  the 
first  time  we  figured  up  the  aggregate  of  the 
debts  and  the  amount  of  the  stock  and  found 
out  whetiier  there  was  as  much  as  had  been 
represented  to  me  on  hand.  Q.  After  that 
did  you  see  Mr.  Hawkins?  A.  I  couldn't 
find  Mr.  Hawkins.  I  had  no  opportunity  to 
tender  back  to  Mr.  Hawkins  his  stock  at 
any  time  before  this  was  put  in  the  hands 
of  the  bankruptcy  court  I  think  he  was 
away  from  here,  to  Beaumont  or  some  place, 
at  that  time.  I  made  a  trip  around,  went  to 
Chicago  and  St  Louis,  to  see  PhiUps-Butdorf, 
Belknap  Hardware  Company  and  all  those 
people,  in  an  effort  to  try  to  save  out  of  this 
something  of  what  had  been  put  in.  Over 
and  atx>ve  this  stock  that  I  bought  from  Mr. 
Hawkins  I  had  put  into  the  business  the 
$2,000  grocery  stock  and  about  $1,900  in 
money  that  I  had  loaned  it  I  heard  Mr. 
Glass  testify  that  I  bought  his  stock  and  gave 
him  $100  for  it  and  that  is  correct.  I  lost 
that  $100.  ♦  •  •  I  don't  remember  the 
exact  date  of  the  bankruptcy  proceeding.  It 
was  in  January  or  February.  I  think  It  was  in 
February.  In  January  we  turned  that  stock 
over  to  the  creditors  to  invoice  and  pay  their 
debts,  and  after  that  somebody  else  put  it  in 
bankruptcy.  I  don't  know  who  did  that  turn- 
ing over  to  them.  Mr.  Burns  and  myself,  I 
guess,  the  ofiScers  of  the  company,  Mr.  Glass.  I 
think  Mr.  Glass  had  something  to  do  with  It 
It  was  by  his  sanction.  Q.  You  and  Mr. 
Bums  were  the  active  members  in  it  Wasn't 
you  the  leading?  A.  I  was  president  yes. 
When  I  found  out  it  wouldn't  pay  out  I 
wanted  to  save  the  creditors  all  I  could." 
There  was  other  evidence  showing  that 
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Kon  after  appellant  went  Into  tbe  business, 
one  or  more  of  the  managers  or  bookkeepers 
discovered  that  some  of  the  stock  of  hard- 
ware was  old,  that  empty  boxes  were  found 
on  the  sh^Tes,  that  the  concern  was  over- 
drawn at  the  bank,  that  unlisted  debts  were 
being  presented,  and  that  no  tender  or  de- 
mand for  rescission  was  In  fact  made  of  Haw- 
kins antll  this  suit  was  filed.  Tbe  law  Is  that 
tbe  party  who  seeks  to  rescind  a  contract  for 
fraud  must  act  promptly  In  disaffirming  the 
contract  If,  after  the  discovery  of  the 
fraud,  he  ratifies  It  or  affirmatively  acquies- 
ces In  It  by  distinctly  treating  the  contract 
as  of  continuing  force,  claiming  its  benefits, 
tie  cannot  thereafter  repudiate  it 

We  think  it  unnecessary  to  discuss  the 
facts  at  length.  Onr  conclusion  thereon  is 
that  the  evidence,  in  its  most  favorable 
aspect  to  appellant,  conclusively  shows  that, 
after  discovery  of  the  fraud.  If  any,  appellant 
consciously  dealt  with  the  property  acquired 
as  his  own  and  treated  the  contract  as  a  con- 
tlnnlng  one,  and  that  he  hence  lost  his  right 
of  rescission,  if  any  ever  existed.  The  value 
of  the  lots  ^ven  for  the  stock  is  not  shown, 
nor  la  insolvency  on  the  part  of  Hawkins 
proven  so  as  to  exclude  the  inference  that  at 
the  time  of  appellant's  discovery  of  the  al- 
leged fraud  the  lots  were  of  small  actual 
value,  and  that  appellant  hence  deliberately 
chose  to  affirm  the  contract  and  resort  to 
bis  remedy  for  damages  as  more  satisfactory 
at  the  time.  If  so,  the  equitable  remedy  of 
rescission  was  no  longer  available  so  as  to 
enable  appellant,  nearly  three  months  there- 
after, to  recover  the  specific  lots  after  they 
may  have  been  augmented  In  value  far  In 
excess  of  appellant's  actual  damage.  We 
make  this  suggestion  to  illustrate  one  of  tbe 
reasons  of  the  rule  in  equity  that  one  who 
wishes  to  rescind  a  contract  for  fraud  must 
act  promptly.  He  Is  not  permitted  to  specu- 
late upon  the  chances  of  the  situation.  See 
Wells  V.  Houston,  23  Tex.  Civ.  App.  653,  57 
8.  W.  584;  Temple  Nat  Bank  v.  Warner 
(Tex.  Civ.  App.)  31  S.  W.  239;  Adams  v. 
Pardne  (Tex.  Civ.  App.)  36  S.  W.  1015 ;  Emma 
Silver  Mining  Co.  v.  Emma  Silver  Mining 
Co.  of  New  Tork  (C.  C.)  7  Fed.  401 ;  2  Pom- 
eroy's  Equity  Jurisprudence  (3d  Ed.)  Si  816, 
817, 917,  964 ;  Pomeroy's  Equitable  Remedies, 
being  volume  6  (3d  Ed.)  of  Pomeroy's  Equity, 
H6S7,  68& 

It  is  accordingly  ordered  that  the  Judg- 
ment be  affirmed. 

On  Rehearing. 

We  disposed  of  this  case  on  original  hear- 
ing upon  the  theory  that  the  only  Issue  pre- 
sented and  acted  on  by  the  trial  court  was 
one  of  rescission.  It  is  now  suggested,  how- 
ever, that  plaintiff  alleged  and  offered  to 
prove  the  value  of  tbe  lots  given  by  him  to 
appdlee  W.  E.  Hawkins  for  tbe  alleged 
worttiless  stock  in  the  Panther  City  Hard- 


ware Company  and  sought  to  recover  dam- 
ages. The  record  shows  that  the  trial  was 
had  and  Judgment  entered  upon  Decemlser  2, 
1907,  that  appellant's  amended  motion  for  a 
new  trial  was  filed  December  14,  1907,  and 
the  only  pleading  that  we  have  been  aljle  to 
find  purporting  to  set  up  the  Issue  of  dam- 
ages in  the  alternative  Is  one  styled,  "Plain- 
tiff's Amended  Original  Petition,  Filed  Jan- 
uary 8,  1908,"  more  than  a  month  after  the 
Judgment;  and,  while  It  is  true  that  It  ap- 
pears by  bin  of  exception  that  upon  the  trial 
appellant  offered  to  prove  by  himself  the 
market  value  of  the  lots  Involved  in  this 
controversy,  it  further  appears  that  objection 
was  made  thereto  and  sustained  by  the  court 
on  the  ground  that  there  was  no  allegation 
in  the  petition  showing  what  their  value  was. 
No  assignment  of  error  has  been  presented 
urging  the  exclusion  of  this  evidence  as 
error,  nor  did  appellant  request  the  submis- 
sion of  the  issue  of  damages.  In  view  of  all 
which  we  conclude  that  we  correctiy  assum- 
ed, as  Indeed  was  orally  stated  on  the  submis- 
sion as  we  recollect  It,  that  the  only  question 
presented  was  the  alleged  right  of  appellant 
to  a  rescission. 

As  to  this  phase  of  the  case  we  find  no 
reason  to  alter  the  conclusions  originally  an- 
nounced, and  the  motion  for  new  trial  will 
therefore  be  overruled. 


BURNETT  et  ux.  v.  FT.  WORTH  LIGHT  «c 

POWER  CO,  et  al. 

(Court  of  Civil   Appeals  of  Texas.     Jan.  25, 

1908.     Reliearing  Granted  Jan.  2,  1909.) 

1.  JuBT  (8  12*)— Right  to  Trial  bt  Jury- 
Issues  or  Fact. 

If  the  pleadings  and  evidence  present  a  con- 
troverted question  of  fact,  it  la  error  to  refuse 
a   jury   trial. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Cent. 
Dig.  I  29;    Dec.  Dig.  (  12.»] 

2.  EuiCTRiciTT  (§  19*)— Actions— Evidence. 

In  an  action  against  an  electric  company 
for  negligently  causing  a  death  by  allowing  a 
guy  wire  on  the  top  of  a  building  to  become 
charged  with  electricity,  in  violation  of  a  city 
ordinance,  evidence  held  sufficient  to  show  that 
the  building  was  in  the  city. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  |  11 ;    Dec.  Dig.  <  19.*] 

3.  ELECTBicrrY  (J  17*)— Injury  from  Chab- 
OED  Guy  WiRB— Ownership  of  Wire. 

Where  injury  was  caused  by  a  guy  wire 
which  would  have  l>een  harmless  had  it  not 
l>een  charged  with  electricity  from  defendants' 
fault  In  failing  to  observe  ordinances  under 
wUch  they  were  exercising  their  franchises  in 
the  city,  it  was  immaterial  as  affecting  their 
liability  whether  the  guv  wire  was  owned  or 
controlled  by  them  or  either  of  them. 

fEd.  Note.— Foe  other  cases,  see  Electricity, 
Dec  Dig.  8  17.»] 

4.  Electricity  (J  15»)— Injuhies  Incident  to 
Use— Actions. 

Where  an  electric  company  permitted  an 
uncovered  guy  wire  stretched  across  the  roof  of 
a  building,  and  only  two  or  three  feet  above  it, 
to  become  charged  with  electricity  contrary  to 
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the  city  ordinances,  the  roof  being  accessible 
by  means  of  a  stairway  and  trapdoor,  thus  giv- 
ing notice  to  the  company  that  persons  were  in- 
tended to  go  there,  it  was  liable  to  inhabitants 
of  the  city  entitled  to  the  protection  of  the  ordi- 
nances for  the  death  of  their  son,  also  an  in- 
habitant of  the  city,  who  was  killed  by  com- 
ing into  contact  with  the  wire,  though  he  was 
trespassing  on  the  roof. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  8;    Dec.  Dig.  J  15.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;   Mllie  E.  Smith,  Judge. 

Action  by  Peter  Burnett  and  wife  against 
the  Ft.  Worth  Light  &  Power  Company  and 
others.  A  directed  verdict,  for  defendants 
was  reversed,  and  the  cause  remanded  by 
the  Court  of  Civil  Appeals,  and  a  question 
certified  to  the  Supreme  Court  On  remand 
after  answer  to  question  (112  S.  W.  1040). 
Judgment  below  reversed,  and  cause  remand- 
ed for  a  new  trial. 

Booth  &  Knight,  for  appellants.  Capps, 
Canty,  Hanger  &  Short  and  R.  L.  Carlock, 
for  appellees. 

STEPHENS,  J.  A  negro  boy  about  12 
years  old  went  with  a  companion  near  the 
same  age  to  the  roof  of  the  Dundee  building 
In  Ft  Worth,  Tex.,  passing  up  a  stairway 
and  out  through  a  trapdoor,  and  was  there 
instantly  killed  by  coming  in  contact  with  a 
live  guy  wire  which  had  become  charged 
with  electricity  through  the  failure  of  the 
appellees  to  comply  with  one  or  more  of  the 
penal  ordinances  of  the  city  of  Ft.  Worth. 
This  suit  was  brought  by  the  parents  of  the 
deceased  boy  against  the  appellees  to  re- 
cover damages  on  account  of  their  failure 
to  observe  said  ordinances.  The  court  in- 
structed the  Jury  to  return  a  verdict  in  favor 
of  the  appellees,  and  to  this  the  errors  are 
assigned. 

We  need  not  stop  to  consider  the  objec- 
tions urged  to  the  form  of  the  assignments, 
since  it  would  be  fundamental  error  for  the 
court  to  deny  the  constitutional  right  of  trial 
by  Jury  where  the  pleadings  and  evidence 
present  a  controverted  Issue  of  fact  In  dis- 
posing of  the  appeal  we  will  consider  the 
counter  propositions  submitted  by  the  appel- 
lees to  sustain  the  Judgment  The  first  of 
these  is  that  the  evidence  failed  to  show  that 
the  Dundee  building,  on  the  roof  of  which 
the  boy  was  IciUed,  was  situated  within  the 
city  limits  of  Ft  Worth.  True,  no  witness 
stated  in  so  many  words  that  this  building 
was  within  said  limits,  but  it  was  described 
in  the  testimony  of  Charles  Grabtree,  the 
city  electrician  of  Ft  Worth,  as  being  on 
Houston  street  between  Seventh  and  Eighth 
streets,  which  were  evidently  streets  of  said 
city,  though  no  witness  seems  to  have  testi- 
fied directly  to  this  fact  Indeed  It  is  evi- 
dent from  the  transcript  that  the  case  was 
tried  on  the  theory  that  the  Dundee  building 
was  within  the  corporate  limits,  and  it  would 


be  unreasonable  to  suppose  that  the  court 
Instructed  a  verdict  for  want  of  positive  evi- 
dence of  this  fact 

The  next  counter  proposition  Is  that  the 
"uncontradicted  evidence"  was  that  neither 
of  the  appellees  owned  or  controlled  the  wire 
on  which  the  boy  was  killed ;  but  it  is  suffi- 
cient answer  to  this  proposition  that  It  was 
Immaterial  whether  the  wire  was  owned  by 
them  or  either  of  them,  since  it  would  have 
been  harmless  but  for  the  fact  that  It  had 
become  charged  with  electricity  through  their 
fault  in  not  observing  the  ordinances  under 
which  they  were  exercising  their  franchises 
in  the  city  of  Ft  Worth. 

The  third  counter  proposition  is  that  the 
roof  of  the  Dundee  building  was  not  a  place 
to  which  the  public  had  a  right  to  resort, 
that  In  going  out  upon  said  roof  the  boy  was 
an  Intruder  or  trespasser,  and  that  from  all 
the  circumstances  the  appellees  could  not 
reasonably  have  anticipated  or  expected  that 
some  trespasser  would  go  out  upon  the  roof 
of  said  building  and  come  in  contact  with 
said  wire,  in  support  of  which  the  case  of 
Brush  Electric  Light  &  Power  Co.  v.  Lefevre, 
93  Tex.  604,  57  S.  W.  640,  49  L.  R.  A.  771,  77 
Am.  St  Rep.  898,  is  cited.  It  is  not  entirely 
clear  to  us  that  a  correct  conclusion  was 
reached  in  that  case,  but,  however  this  may 
be,  we  are  of  opinion  that  the  cases  are  dis- 
tinguishable. In  that  case  the  wire  which 
produced  the  fatal  shock  extended  over  the 
tcv  of  an  awning  in  front  of  a  business 
house,  and  the  decision  seems  to  have  turned 
on  the  fact  that  there  was  no  evidence  that 
the  awning  had  be^i  used,  or  was  Intended 
to  be  used,  by  any  person  as  a  place  of  re- 
sort either  for  pleasure  or  business.  In  the 
course  of  the  opinion,  this  language  is  used : 
"There  can  be  no  liability  for  the  injury  in 
this  case,  unless,  from  all  the  circumstances, 
the  electric  light  company  could  reasonably 
except  that  some  i)erson  might  be  injured  by 
its  failure  to  cover  the  wires  placed  by  it 
upon  the  awning  where  the  deceased  receiv- 
ed his  injury."  In  this  case  access  by  means 
of  a  stairway  and  trapdoor  had  been  provid- 
ed to  the  roof  of  the  Dundee  building,  wblcU 
was  Itself  notice  to  the  appellees  that  per- 
sons were  expected  to  go  there,  and  which 
therefore  distinguishes  It  from  the  one  cit- 
ed, in  which  no  means  of  access  to  the  awn- 
ing had  been  provided.  It  matters  not  that 
the  boy  In  going  to  the  roof  with  his  com- 
panion to  play  was  a  trespasser  and  had  no 
business  there.  That  principle  has  no  ap- 
plication here.  If  the  circumstances  were 
sufBcient  to  put  the  apx)ellees  on  notice  of 
the  fact  that  persons  were  liable  to  make  use 
of  the  flat  roof  of  the  building  in  question 
for  any  purpose,  they  must  have  contemplat- 
ed that  it  would  be  dangerous  to  human  life 
life  for  an  uncovered  guy  wire  stretched 
across  the  roof  only  two  or  three  feet  above 
the  same  to  become  charged  with  electricity. 
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which  was  contrary  to  the  ordinances  of 
said  city.  The  appellants  and  deceased  were 
aUke  Inhabitants  of  the  city  of  Ft  Worth, 
and  were  clearly  entitled,  in  conunon  with 
all  other  persons  In  said  city,  to  the  protec- 
tion which  It  was  the  purpose  of  these  or- 
dinances to  afford  by  guarding  against  the 
dangers  Incident  to  the  subtile  power  of 
electricity. 

The  foarth  and  last  counter  proposition  is 
sufficiently  covered  by  the  forgoing  condu- 
Blona. 

Because  the  court  erred  therefore  In  in- 
structing a  verdict  for  the  appellees,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


BEAN  T.  BIRD. 

(Court  of  GItU  Appeals  of  Texas.     March  11, 
1900.) 

1.  CouBTs  a  91*)— Decisiohs  of  Coubt  ot 
LiA?r  Resort. 

The  decision  of  the  Supreme  Court  that  a 
purported  copy  of  a  statement  of  facts  accom- 
panying the  transcript  will  be  conBidered  on 
appeal,  in  the  absence  of  an  objection  by  the  ad- 
Terse  party  made  before  the  submission  of  the 
case,  is  binding  on  the  Coart  of  Civil  Appeals, 
and  it  will  of  its  own  motion  set  aside  an  order 
overruling  a  motion  for  a  rehearing  of  a  decision 
affirming  a  judgment  because  of  the  absence  of 
the  original  statement  of  facta. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  8  325;   Dec.  Dig.  i  91.»J 

2.  Affeai,  and  Ebbob  (I  1010*)— Findinos— 
Conclusions. 

A  finding  that  a  boundary  line  was  fixed 
by  agreement  between  the  parties,  based  on  tes- 
timony, received  without  objection,  of  witnesses 
who  gave  their  conclusions  as  to  the  agreed  lo- 
cation of  the  line  at  the  place  fixed,  rather  than 
stating  the  facts  foom  which  the  court  might 
find  an  agreement,  without  disclosing  on  their 
cross-ezamination  the  absence  of  any  basis  for 
the  conclusions,  will  not  be  disturbed  on  appeal. 
[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3880 ;   Dec.  Dig.  |  1010.*] 

On  motion  for  rehearing.     Overruled. 
For  former  opinion,  see  115  S.  W.  121. 

HODGES,  J.  This  is  a  suit  in  which  the 
sole  question  involved  is  the  location  of  a 
boundary  line  between  the  parties.  At  a  for- 
mer day  of  this  term  the  case  was  affirmed 
because  of  the  absence  of  the  original  state- 
ment of  facts;  it  being  the  opinion  of  this  court 
that  the  statute  did  not  authorize  us  to  con- 
sider a  purported  copy  incorporated  in  the 
transcript  in  the  absence  of  an  agreement  to 
that  effect  115  S.  W.  121.  Since  then  the 
Supreme  Court  in  the  case  of  Royal  Insur- 
ance Company  v.  T.  &  Q.  Railway  Company 
(recently  decided)  116  S.  W.  46,  has  adopted 
a  contrary  role,  and  holds  that  a  purported 
copy  of  a  statement  of  facts  which  accom- 
panies the  transcript  should  be  considered 
on  appeal,  unless  there  is  an  objection  by 
the  opposing  party  Interposed  before  the  case 


Is  submitted.  This  rule  Is  as  binding  upon 
us  as  would  be  a  statutory  provision  to  that 
effect,  and  we  follow  it  through  the  same 
spirit  of  obedience  with  which  we  conform 
our  rulings  to  legislative  enactments,  with- 
out questioning  its  wisdom  or  its  correctness 
as  a  judicial  interpretation  of  existing  legal 
requirements.  We  have  accordingly,  of  our 
own  motion,  set  aside  the  order  overruling' 
the  motion  for  a  rehearing  filed  herein,  for 
the  purpose  of  disposing  of  the  case  upon 
the  issues  of  fact  involved. 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  the  only  assignment  of  error 
presented  is  that  which  questions  the  suffi- 
ciency of  the  evidence  to  sustain  the  find- 
ing of  the  court  that  there  was  an  agreed 
boundary  line  between  the  parties.  The 
court  found  that  the  south  boundary  line  of 
the  Gillespie  survey,  the  land  owned  by  the 
appellee,  is  where  the  latter  claims  It  to  be ; 
and  further  found  that  the  line  was  fixed  at 
that  place  by  agreement  between  the  parties 
to  this  suit.  While  the  evidence  concerning 
such  an  agreement  is  of  a  character  to  create 
the  Inference  that  the  witnesses  were  giving 
their  conclusions  as  to  an  agreed  location  of 
the  line  at  tbat  place,  rather  than  stating 
the  facts  from  which  the  court  might  find 
tbat  one  had  In  reality  been  entered  into, 
so  as  to  bind  the  parties  in  this  controversy, 
still  we  do  not  feel  justified  in  setting  aside 
the  judgment  rendered.  There  does  not  ap- 
pear to  have  l>een  any  objection  to  the  tes- 
timony in  tliat  form,  nor  did  the  cross-ex- 
amination disclose  the  absence  of  any  basis 
for  the  conclusions  of  the  witnesses.  There 
was  also  evidence  sufficient  to  sustain  a  find- 
ing by  the  court  that  this  was  the  true  line 
between  the  surveys.  We  do  not  construe 
his  findings  as  resting  his  judgment  solely 
upon  the  fact  that  there  was  an  agreed  line. 

The  motion  for  rehearing  is  overruled. 


C50NN0R   et  al.   v.  ZAOKRY. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  25, 
1909.) 

1.  Counties  (J  101*)— Officers— Liabilities 

ON  Official  Bond. 

Rev.  St.  1895,  art.  920,  provides  for  a  bond 
by  the  county  treasurer,  conditioned  that  be 
shall  faithfully  execute  the  duties  of  his  officp 
and  pay  over  according  to  law  all  moneys  which 
shall  come  into  his  hands  as  county  treasurer. 
Article  921  provides  that  the  county  treasurer 
shall  give  an  additional  bond  for  the  school  fund 
of  his  county,  conditioned  that  he  will  safely 
keep  and  faithfully  disburse  the  school  fund  ac- 
cording to  law,  and  pay  such  warrants  as  shall 
be  drawn  on  said  fund  by  competent  authority. 
Held,  that  an  action  to  recover  for  a  part  of  the 
school  fund  received  by  the  county  treasurer, 
which  he  failed  to  pay  over  to  his  successor, 
must  be  brought  upon  the  obligation  securing 
the  school  fund,  and  not  upon  the  general  bond, 
although  the  sureties  on  both  bonds  are  the 
same. 

[Ed.    Note.— For   other   cases,   see    Counties, 
Dec.  Dig.  i  101.*] 
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2.  Counties  (8  101*)— Officers— Liabilities 
ON  Official  Bonds— Actions— Pleading. 

In  an  action  by  a  county  treasurer  on  the 
bond  of  his  predecessor  to  recover  money  be- 
longing to  the  scliool  fund  which  had  not  been 
paid  over,  the  complaint  alleged  the  election  and 
qualification  of  such  predecessor,  by  his  taking 
the  oath  of  office  and  "executing  the  bond  re- 
quired by  law  with  defendants  *  *  *  as 
sureties  on  said  bond,"  which  was  described  as 
conditioned  that  "such  county  treasurer  would 
faithfully  perform  and  discbarge  all  the  duties 
required  of  him  by  law,  as  such  treasui-er  afore- 
said, and  shall  pay  over  all  money  that  shall 
come  into  his  hands  during  his  term  of  office." 
Held,  that  the  petition  was  not  sufficient  as  a 
statement  of  a  cause  of  action  on  the  bond  se- 
curing the  payment  of  the  school  fund,  aa  the 
petition  should  have  alleged  the  giving  of  the 
bond  to  protect  the  school  fund  and  nave  de- 
scribed the  obligation  of  the  treasurer  to  pay 
over  that  fund. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {  157 ;   Dec.  Dig.  {  101.*] 

3.  Pleading  (8  8*)— Effect  or  Supplement- 
al Complaint. 

The  statement,  in  a  supplemental  pleading, 
that  the  pleader  intended  to  or  did  in  fact  de- 
clare upon  a  certain  instrument,  i*  but  the  con- 
clusion of  the  pleader,  and  adds  nothing  to  the 
sufficiency  of  the  original  pleading. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  88  12-28% ;   Dec.  Dig.  t  8.*] 

4.  Counties  (8  101*)— Officers— Liabilities 
ON  Official  Bonds— Authobitx  to  Bbinq 
Action. 

As  a  county  is  neither  the  owner  of  the 
school  fund  nor  a  trustee  for  its  distribution, 
and  as  the  county  treasurer  is  to  be  regarded  as 
to  that  fund  as  an  officer  of  the  state,  the  coun- 
ty treasurer  cannot  maintain  an  action  on  the 
bond  of  his  predecessor  to  recover  any  portion 
of  the  school  fund  for  the  use  and  benefit  of  the 
county. 

[EM.  Note.— For  other  cases,  see  Counties,  Dec. 
.  Dig.  8  101.*] 

5.  Evidence  (8  48*)— Judicial  Notice-Judi- 
cial Pboceedings. 

Rev.  St.  1805,  art.  921,  provides  that  the 
county  treasurer  shall  give  an  additional  bond 
for  the  school  fund  of  his  county,  payable  to 
and  to  be  approved  by  the  county  judge,  in  a 
sum  double. the  amount  of  the  school  fund,  to  be 
estimated  by  the  county  judge.  Held,  that  the 
appellate  court  cannot  judicially  know  in  an  ac- 
tion on  the  bond  the  sum  specified  by  the  coun- 
ty judge,  nor  whether  its  estimate  was  followed 
in  making  the  bond. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  8  48.*] 

6.  Counties  (§  101*)— Officebs— Liabilities 
ON  Official  Bond— Action— Petition. 

In  an  action  on  a  county  treasurer's  bond, 
begun  in  district  court,  to  recover  a  portion  of 
the  school  fund  which  the  treasurer  did  not  pay 
over  to  his  successor,  the  petition  should  allege 
the  amount  of  the  bond  sued  on  in  order  to 
show  that  the  amount  is  within  the  jurisdiction 
of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  8  101.*] 

Appeal  from  District  Court,  Morris  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  J.  N.  Zackrj-  against  W.  T.  Con- 
nor, Jr.,  and  others.  Judgment  for  plaintiff, 
uud  defendants  ai)i)eal.  Reversed,  and  cause 
dismissed. 

See,  also,  115  S.  W.  8C7. 


John  M.  Henderson,  for  appellants.  L.  S. 
Scbluter  and  Terrell,  Robinson  &  French,  for 
appellee. 

HODGES,  J.  On  March  24,  1903,  the  ap- 
pellee, J.  N.  Zackry,  filed  suit  against  W.  B. 
Willis,  former  treasurer  of  Morris  county,  as 
principal,  and  the  appellants  as  sureties  on 
bis  official  bond.  The  petition  alleges  that 
Zackry  was  the  then  duly  elected  and  acting 
treasurer  of  Morris  coun^,  and  that  he  prose- 
cuted this  suit  in  that  capacity  for  the  use 
and  benefit  of  Morris  county.  It  sought  to  re- 
cover of  Willis  and  his  bondsmen  the  sum  of 
$830.60  alleged  to  be  a  part  of  the  school  fund 
belonging  to  the  county,  which  came  into  the 
hands  of  Willis  while  he  was  the  treasurer, 
and  for  which  he  had  failed  to  account  In 
making  his  final  settlement.  This  petition 
was  signed  "J.  N.  Zackry  for  himself."  On 
the  7th  day  of  April  of  the  same  year,  and 
before  any  answer  appears  to  have  been  filed, 
an  amended  original  petition  was  filed  by 
Zackry  through  his  attorney,  in  which  he 
makes  the  same  allegations  as  to  his  capacity 
and  the  purpose  for  which  the  suit  was  insti- 
tuted, and  makes  substantially  the  following 
as  the  statement  of  his  cause  of  action:  That 
Willis  was  elected  treasurer  of  Morris  coun- 
ty in  November,  1898,  and  on  the  15th  of  the 
same  month  executed  a  bond  with  the  appel- 
lants as  his  sureties,  and  took  the  oath  of  of- 
fice as  prescribed  by  the  Constitution  and  law. 
That  among  the  various  conditions  of  the 
bond  was  that:  "The  said  Willis  as  such 
treasurer  shall  faithfully  perform  and  dis- 
charge all  the  duties  required  of  him  by  law 
as  county  treasurer,  and  shall  pay  over  all 
money  that  shall  come  into  his  hands  during 
the  term  of  his  office;  a  copy  of  which  said 
bond  is  hereto  attached,  marked  'Exhibit  A,' 
and  made  a  part  of  this  petition."  That  Wil- 
lis' term  of  office  expired  on  the day 

of  November,  1900.  That  during  his  incum- 
bency large  sums  of  money  which  belonged 
to  Morris  county,  known  and  designated  as 
the  "county  school  fund,"  came  into  his  pos- 
session as  such  treasurer,  and  it  became  his 
duty  to  account  to  Morris  county  for  the  mon- 
ey In  his  final  settlement,  or  to  pay  it  out  ac- 
cording to  law.  It  is  further  represented  that 
the  fund  collected  and  received  by  Willis  was 
money  that  had  been  apportioned  and  set 
apart  to  the  county  of  Morris  by  the  state  of 
Texas  from  the  public  school  fund,  and  some 
of  it  was  interest  which  became  due  and  pay- 
able on  the  indebtedness  due  to  Morris  coun- 
ty for  Its  school  lands  which  had  theretofore 
been  sold  by  said  county.  That  at  the  ex- 
piration of  Willis'  term  of  office  it  became  his 
duty  to  make  an  official  settlement  and  to  ac- 
count for  all  the  aforesaid  funds  which  be 
had  received  and  collected  which  he  had  not 
paid  out  in  the  manner  directed  by  law,  and 
to  pay  the  same  over  to  the  plaintiff  as  his 
successor.    That  Willis  never  accounted  for 
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or  paid  OTer  to  tbe  plaintiff  as  treasurer  the 
funds  which  went  into  his  possession  as  afore- 
said, nor  did  he  pay  It  out  according  to  law, 
hut  still  retained  in  bis  possession  the  sum  of 
J830.60,  which  sum  he  had  converted  to  his 
own  nse  and  benefit.  That  by  reason  of  the 
failure  of  Willis  to  pay  out  said  money  as 
It  came  into  his  hands  as  treasurer,  and  by 
failing  and  refusing  to  pay  over  the  same  to 
the  plaintiff,  Zackry.  his  successor,  as  requir- 
ed by  law,  he  breached  the  condition  of  his 
bond,  and  he  and  his  sureties  thereby  became 
liable  to  Morris  county  for  the  said  sum  of 
money.  The  petition  asks  for  Judgment  in  fa- 
vor of  the  plaintiff  in  his  capacity  as  treas- 
urer aforesaid,  for  the  use  and  benefit  of 
Morris  county,  against  Willis  and  his  sureties 
for  the  amount  sued  for.  The  bond  marked 
"Exhibit  A,"  and  referred  to  in  the, petition, 
has  the  following  condition :  "Now  therefore 
If  the  said  W.  B.  Willis  shall  faithfully  per- 
form and  discharge  all  the  duties  required  of 
Mm  by  law  as  treasurer  aforesaid,  and  shall 
pay  orer  all  moneys  that  may  come  into  his 
hands  during  the  term  of  his  ofBce,  then  this 
obligation  to  be  void ;  otherwise,  to  remain  In 
fall  force  and  effect."  Willis  and  his  bonds- 
men answered  by  a  general  demurrer  and  a 
Bpedal  exception,  charging  tliat  the  petition 
(bowed  no  authority  upon  the  part  of  Zackry 
from  the  commissioners'  court  of  Morris 
county  to  bring  this  suit,  and  that  the  suit 
should  be  abated  and  dismissed  because  tbe 
plaintiff  showed  no  authority  in  law  to  prose- 
cute it.  They  also  pleaded  general  denial, 
and  specially  pleaded  the  statute  of  limita- 
tion of  fonr  years. 

On  September  29,  1906,  a  second  amended 
original  petition  was  filed,  containing  sub- 
stantially the  same  averments  embodied  in 
the  first  amended  original  petition.  The  same 
amount  was  claimed,  and  reference  again 
made  to  a  bond  alleged  to  he  attached  to  the 
petition  and  marked  "Exhibit  A"  referred  to 
and  made  a  part  of  the  pleading.  However, 
tbe  record  shows  no  such  exhibit  attached. 
It  was  further  alleged  that  the  plaintiff  had 
recently  discovered  that  Willis,  while  treas- 
urer, had  paid  out  the  funds  for  which  this 
suit  was  instituted  to  one  Will  Lewis,  upon 
vouchers  signed  l^  the  county  judge,  for 
school  furniture  and  supplies  of  various  kinds 
for  schoolhouses.  that  the  payments  so  made 
were  without  authority  of  law,  and  that  by 
reason  of  that  fact  Lewis  had  unlawfully  re- 
ceived tbe  money.  It  sought  to  make  Lewis 
a  party  to  the  suit,  and  asked  a  recovery 
against  bim.  Tbe  petition  further  alleged  au- 
thority from  the  commissioners'  court  of  Mor- 
ris county  to  institute  this  suit,  and  refers  to 
an  order  to  that  effect  designated  as  "Exhibit 
B"'  made  a  part  of  the  petition.  The  record, 
however,  does  not  show  any  snch  order  at- 
tached. 

The  court  sustained  the  general  demurrer 
of  the  defendant  below,  and  dismissed  the 
case.  Later,  upon  application,  that  judgment 
was  set  aside  and  a  new  trial  granted.    In 


the  motion  for  a  new  trial  It  is  alleged  that, 
by  mistake  of  tbe  attorneys  who  first  Insti- 
tuted the  suit,  the  wrong  bond  had  been  at- 
tached to  the  petition  as  an  exhibit,  that  at 
that  time  the  bond  which  was  required  by 
law  of  the  county  treasurer  for'  the  security 
of  the  school  fund  could  not  be  found,  and 
that  tbe  appellants,  as  sureties,  bad  signed 
both  bonds.  They  attached  as  an  exhibit  to 
the  motion  tbe  Iwnd  purported  to  be  signed 
by  Willis,  with  the  appellants  as  his  sureties, 
conditioned  as  required  by  law  for  the  safe- 
keeping and  faithful  disbursement  of  the 
school  funds  which  might  come  into  his  hands 
as  treasurer.  Plaintiff  also  filed  a  supplemen- 
tal petition  setting  up  the  mistake  in  attach- 
ing the  wrong  bond  as  an  exhibit  to  the  pre- 
vious pleadings  and  the  facts  referred  to  as 
having  been  embodied  in  tbe  motion  for  a 
new  trial,  and  alleging  that  he  now  attaches 
to  and  makes  a  part  of  his  petition  the  bond 
executed  by  Willis  for  the  safe-keeping  of  the 
school  funds  that  came  into  his  hands  while 
treasurer.  To  this  supplemental  petition  the 
defendants  below  answered  by  a  general  de- 
murrer, a  general  denial,  and  further  alleging 
that  more  than  four  years  had  elapsed  since 
the  misapplication  of  the  funds  complained 
of,  and  since  tbe  final  report  of  Willis  as 
treasurer  of  Morris  county  bad  been  made. 
The  cause  was  tried  on  March  14,  1908,  and  a 
Judgment  rendered  against  Willis  and  his 
bondsmen  for  the  sum  of  $614.28,  from  which 
this  appeal  is  prosecuted  by  the  bondsmen 
alone. 

The  sole  question  we  are  here  called  upon 
to  consider  is:  Do  the  pleadings  authorize 
tbe  judgment?  Tbe  wrong  complained  of  in 
the  petition  of  the  plaintiff  is  the  misappro- 
priation and  conversion  by  Willis,  while 
treasurer,  of  a  part  of  the  available  school 
fund  which  had  been  apportioned  to  Morris 
county.  Tbe  suit  Is  to  recover  from  Willis 
and  the  appellants  that  sum.  In  order  to 
state  a  cause  of  action  against  the  appellants 
for  the  defalcation  of  Willis,  as  to  this  par- 
ticular fund,  it  should  be  alleged  that  they 
were  sureties  upon  the  bond  given  for  the 
protection  of  this  fund.  The  statute  requires 
the  county  treasurer,  before  entering  upon 
the  duties  of  his  office,  to  execute  two  lM>nds ; 
one  for  the  security  of  the  funds  of  the  coun- 
ty, and  the  other  for  the  security  of  tbe  avail- 
able school  fund  apportioned  to  the  schools 
of  the  county  and  of  which  he  may  have  the 
custody.  Articles  920,  921,  Rev.  St.  1S95; 
Kempner  v.  Galveston  County,  73  Tex.  210, 
11  S.  W.  190.  The  bond  required  by  article 
920  is  made  payable  to  the  county  Judge,  to 
be  approved  by  the  commissioners'  court,  and 
in  a  sum  to  be  fixed  hy  that  court,  condition- 
ed that  the  treasurer  shall  faithfully  execute 
the  duties  of  his  office  and  pay  over  accord- 
ing to  law  all  moneys  which  shall  come  into 
bis  bands  as  county  treasurer,  and  shall  ren- 
der a  Just  and  true  account  thereof  to  said 
court  at  each  regular  term  of  said  court. 
Article  921  provides  that  the  county  treasurer 


Digitized  by 


Google 


180 


117  SOUTHWESTERN  REPORTER, 


(Tex. 


shall  glTe  an  additional  bond  for  the  school 
fund  of  bis  county,  payable  to  and  to  be 
approved  by  the  connty  judge,  in  a  sum 
double  the  amount  of  the  school  fund,  to  be 
estimated  by  such  county  Judge,  conditioned 
that  he  will  safely  keep  and  faithfully  dis- 
burse the  school  fund  according  to  law,  and 
pay  such  warrants  as  may  be  drawn  on  said 
fund  by  competent  authority.  Under  the  rul- 
ing in  the  case  of  Kempner  v.  Galveston  Coun- 
ty, supra,  the  sureties  on  this  last-mentioned 
bond,  when  given  by  Willis,  were  those  who 
became  liable  for  the  default  here  charged; 
and  in  order  to  recover  In  this  suit  the  action 
must  be  upon  that  obligation,  and  not  npon 
the  other  bond.  We  gather  from  the  briefs 
of  the  parties,  and  portions  of  the  record, 
that  much  of  the  confusion  presented  in  this 
case  is  due  to  the  fact  that  appellants  were 
sureties  on  both  of  the  bonds  executed  by 
Willis  as  treasurer;  but  this  will  not  dispense 
with  the  requirement  that.  In  order  to  hold 
the  appellants  liable  as  sureties,  the  suit 
must  have  been  based  upon  that  contract 
whereby  they  obligated  themselves  to  stand 
seairity  for  the  conduct  of  Willis  in  keeping 
and  disbursing  the  funds,  of  which  that  sued 
for  Is  a  part 

In  stating  the  cause  of  action,  the  plaintlCt 
alleges  the  election  and  qualification  of  Wil- 
lis by  his  taking  the  oath  of  office  and  "ex- 
ecuting the  bond  required  by  law,  with  de- 
fendants (naming  appellants)  as  sureties  on 
said  bond."  In  further  describing  the  bond, 
and  the  only  place  where  this  is  attempted,  it 
is  alleged  that  "among  the  various  condi- 
tions of  said  bond  was  one  that  the  said  W. 
B.  Willis,  as  such  county  treasurer,  would 
faithfully  perform  and  discharge  all  of  the 
duties  required  of  him  by  law,  as  such  treas- 
urer aforesaid,  and  shall  pay  over  all  money 
that  shall  come  into  his  hands  during  his 
term  of  office ;  a  copy  of  said  bond  Is  attach- 
ed hereto,  marked  'E<xhlblt  A,'  and  made  a 
part  of  this  petition."  The  record  shows 
that  substantially  the  same  allegations  were 
in  the  first  amended  original  petition,  and 
that  a  copy  of  the  bond  conditioned  as  re- 
quired for  the  protection  of  the  funds  of  the 
county,  and  signed  by  Willis  and  appellants, 
was  attached  as  an  exhibit  to  that  petition ; 
but  the  record  falls  to  show  that  the  plead- 
ings here  under  consideration,  the  second 
amended  original  petition,  bad  an  exhibit  of 
any  sort  attached.  Under  our  system  of 
pleading  bonds  and  other  Instruments  form- 
ing the  whole  or  a  part  of  the  cause  of  ac- 
tion may  be  made  a  part  of  the  pleadings  by 
copies,  or  the  originals,  being  attached  and 
referred  to  as  such,  in  explanation  of  the  al- 
legations of  the  petition,  but  will  not  relieve 
the  pleader  of  the  dul7  of  making  proper 
allegattons  of  which  the  exhibits  may  be. 
In  whole  or  in  part,  the  evidence.  Rule  19, 
District  and  County  Courts  (67  S.  W.  xxl). 
But  there  being  no  copy  of  any  bond  attached 
as  an  exhibit  to  the  second  amended  orig- 
inal petition,  the  pleading  upon  which  the 


case  appears  to  have  been  tried,  and  Judg- 
ment rendered,  we  are  not  called  npon  to  say 
how  far  such  an  exhibit  might  be  relied 
upon  as  aiding  the  sufficiency  of  the  petition. 
The  legal  sufficiency  of  the  second  amended 
original  petition  as  a  declaration  upon  a 
bond  i^iven  for  the  safe-keeping  and  faithful 
disbursement  of  the  available  school  fund 
apportioned  to  Morris  county  must  therefore 
be  determined  solely  by  the  averments  of  the 
pleading  itself.  Should  the  two  bonds  re- 
quired of  the  county  treasurer  be  executed 
on  the  same  day,  by  the  same  sureties,  and 
for  the  same  amount,  the  only  feature  neces- 
sarily appearing  upon  the  face  of  them  which 
would  distinguish  one  from  the  other  would 
be  the  differing  conditions  required  by  law 
to  be  embraced  within  their  respective  terms. 
Where  this  is  the  case,  and  the  instrument 
is  described  in  the  petition  as  embracing  the 
conditions  required  by  law  for  the  protec- 
tion of  one  fund,  the  action  cannot  be  treated, 
at  the  option  of  the  pleader,  as  a  suit  upon 
the  other  obligation.  The  petition  In  this 
suit  having  failed  to  allege  the  execution  of 
an  obligation  by  the  appellants  to  secure  the 
safe-keeping  and  faithful  disbursement  of 
the  available  school  fund,  no  cause  of  action 
is  stated,  and  no  Judgment  could  be  rendered 
against  them.  The  instrument  declared  on 
was  not  the  proper  bond. 

It  Is  true  that  the  motion  filed  by  the  ap- 
pellee for  a  new  trial  after  the  dismissal  of 
Its  suit  in  1906,  which  motion  is  copied  in 
the  transcript,  alleges  that  It  was  the  inten- 
tion of  the  plaintiff  In  the  case  to  sue  on  the 
bond  given  for  the  security  of  the  available 
school  fund,  and  that  by  reason  of  the  fact 
that  this  particular  bond  could  not  be  found 
at  the  time  suit  was  filed,  and,  through  a 
mistake  of  the  attorney  preparing  the  plead- 
ings, a  copy  of  the  wrong  bond  was  attached 
as  an  exhibit  to  the  petition.  The  motion 
also  contains  aa  an  exhibit  a  copy  of  a  bond 
conditioned  as  required  by  law  for  the  safe- 
ty of  the  school  fund,  and  prays  that  plaln- 
tUI  be  allowed  to  amend  his  pleadings.  If 
there  was  any  amendment  of  the  pleadings, 
the  record  does  not  show  it  There  is  among 
the  pleadings  what  is  termed  a  "second  sup- 
plemental petition,"  filed  at  a  subsequent 
term  of  the  court;  which  appears  to  be  a 
replication  to  the  answer  of  the  appellants, 
which  again  sets  out  the  mistake  and  Ita 
causes,  substantially  as  stated  In  the  motion 
for  new  trial,  avers  that  the  proper  bond  la 
then  attached  to  the  petition,  and  states 
that  this  is  the  bond  upon  which  the  plaintiff 
has  declared.  The  mere  statement  in  a  sup- 
plemental pleading  that  the  pleader  Intend- 
ed to,  or  did  In  fact,  declare  upon  a  certain 
Instrument,  is  but  the  conclusion  of  the  plead- 
er, and  adds  nothing  to  the  sufficiency  of 
the  pleading.  Assuming  that  appellee  had 
substituted  one  bond  for  the  other  and  with- 
out amending  the  averments  of  his  petition, 
when  these  clearly  referred  to  the  instru- 
ment removed,  this  would  mot  under  our 
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practice  constitate  a  proper  amendment  of 
tbe  pleadings ;  bnt  even  this  Is  not  abown  by 
tbe  record  to  have  l>een  done. 

While  we  think  the  defects  of  the  petition 
which  hare  been  discussed  are  sufficient  to 
Justify  reversing  and  dismissing  this  case, 
there  are  other  features  which  should  prob- 
ably be  noticed,  In  view  of  possible  future 
litigation  that  may  follow.  We  are  not  pre- 
pared to  hold  that  an  action  on  the  proper 
bond  to  recover  any  portion  of  the  available 
school  fund  can  be  maintained  In  the  name 
of  another  "for  the  use  and  benefit  of  tbe 
county."  In  the  case  of  Jernlgan  v.  I'lnley, 
90  Tex.  205,  38  S.  W.  25,  the  Supreme  Court 
holds  that  the  money  annually  apportioned 
to  the  different  counties  as  the  available 
school  fund  is  In  no  sense  the  property  of 
the  counties.  In  delivering  the  opinion  this 
language  was  used:  "Its  treasurer  Is  the 
custodian  of  so  much  of  the  available  school 
fund  as  may  be  set  apart  to  the  county. 
The  county  superintendent,  if  there  be  one, 
and,  if  not,  the  county  Judge,  superintends 
Its  distribution  under  the  law.  It  does  not 
follow  that  because  an  officer  is  called  a 
'county  officer*  the  functions  he  exercises  are 
exercised  for  the  quasi  corporation.  They 
may  be  state  officers,  though  their  Jurisdic- 
tion or  powers  may  be  confined  to  the  limits 
of  the  county,  or  even  to  one  of  its  political 
subdivisions.  Fears  v.  Nacogdoches  Ck>.,  71 
Tex.  337,  9  S.  W.  2C5.  •  ♦  •  For  the  pur- 
pose of  convenience,  la  administering  the 
available  school  fund  of  the  state,  the  Con- 
stltntlon  and  statutes  adopt  the  state's  politi- 
cal Bobdivlsions  In  providing  for  its  distribu- 
tion, and  the  statutes  devolve  certain  duties 
with  respect  thereto  upon  certain  of  the 
county  officers.  This  was,  doubtless,  prompt- 
ed in  part  by  motives  of  economy.  It  confers 
no  right  In  the  fund  In  the  quasi  corporation 
known  as  the  'county.'  •  •  »  we  have 
already  endeavored  to  show  that,  to  the 
money  for  which  the  warrant  In  controversy 
is  sought,  Travis  county,  In  its  corporate 
capacity.  Is  not  entitled,  either  In  Its  own 
right  or  as  trustee  for  the  public  schools  of 
tbe  county."  But  In  Burk  v.  Galveston  Coun- 
ty, 76  Tex.  267,  18  S.  W.  456,  It  was  held 
that  a  suit  upon  such  a  bond  In  tbe  name  of 
the  county  could  be  malntainedi  It  Is  diffi- 
cult to  reconcile  this  holding  with  tbe  con- 
clusions announced  in  tbe  Jernlgan  Case  pre- 
viously referred  to.  It  seems  to  us  that  if 
the  county  is  neither  the  owner  of  the  fund, 
nor  a  trustee  for  its  distribution,  and  the 
treasurer  of  the  county  is  to  be  regarded  as 
to  that  fond  an  officer  of  the  state,  then  the 
county  would  have  no  more  authority  to 
maintain  an  action  for  its  recovery  when 
misappropriated  by  tbe  treasurer  than  would 
any  other  stranger.  The  court  in  tbe  Burk 
Case  cites  Simons  v.  County  of  Jackson,  63 
Tex.  42&  The  reports  of  those  cases  do  not 
show  what  the  pleadings  were,  except  as  to 


tbe  style  of  tbe  suit  It  may  be  that  tbe 
petition  was  so  framed  as  to  make  It  an  ac- 
tion in  behalf  of  the  real  beneficiaries  of  the 
fund,  with  tbe  county  as  only  a  nominal 
plaintiff,  and. that  feature  led  the  court  to 
bold  as  it  did.  Such  is  not  tbe  case  here. 
This  suit  Is  by  tbe  treasurer  for  tbe  use  and 
benefit  of  tbe  county,  and  the  Judgment  ren- 
dered awards  a  recovery  against  the  appel- 
lants "for  the  use  and  benefit  of  the  county." 
If  this  suit  can  be  maintained  as  pleaded, 
then  the  form  of  the  Judgment  is  not  improp- 
er ;  and,  if  the  form  of  the  Judgment  is  not 
improper,  Morris  county  is  thus  enabled  to 
appropriate  to  its  own  use  and  benefit  funds 
which  tbe  state  bad  set  apart  for  another 
purpose. 

The  petition  in  this  case  does  not  allege 
the  amount  of  tbe  bond  sued  on.  This . 
amount  is  required  to  be  fixed  by  the  county 
Judge  on  bis  estimate  of  the  available  school 
money  that  may  be  placed  in  the  hands  of 
tbe  treasurer.  The  court  cannot  Judicially 
know  the  sum  specified  by  the  county  Judge, 
nor  whether  this  estimate  was  followed  in 
making  the  bond.  It  may  or  it  may  not 
have  been  for  a  sum  sufficient  to  be  within 
the  Jurisdiction  of  the  trial  court,  or  to  cover 
the  amount  sued  for.  It  should  affirmatively 
appear  from  tbe  allegations  of  the  petition 
that  the  court  has  Jurisdiction  of  the  suit 

We  do  not  undertake  to  decide  whether 
limitation  would  run  against  an  action  to 
recover  a  portion  of  the  available  school 
fund  when  properly  brought 

The  Judgment  of  the  court  is  reversed, 
and  the  cause  dismissed. 


CRAWFORD  et  ah  v.  THOMASON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  6,  1909. 

Rehearing  Denied  March  6, 1909.) 

1.  TBOVER  ANO  OONVEBSION  (I  1*)— NAT01W 
AND  ELEUENTS  of  "CONVERSION." 

Any  distinct  act  or  dominion  wrongfully 
exerted  over  another's  property.  In  denial  of  his 
right  or  inconsistent  with  it,  is  a  "conversion." 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {  1 ;   Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1563-1570 ;    vol.  8,  p.  7618.] 

2.  Teoveb  and  Conversion  ({  22*)— Right  to 
Question  Plaintut's  Title. 

One  accused  of  conversion  cannot  question 
plaintiffs  title  or  right  of  possession,  nor  defeat 
recovery  by  showing  that  the  taking  was  in 
good  faith,  or  under  a  mistake. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  U  152-162 ;  Dec.  Dig.  { 
22.*] 

3.  Trover  and  Conversion  (§  5*)— Acts  Con- 
STiTUTiNo  Conversion — Moving  Property 
Under  Void  Writ  of  Sequestration. 

The  moving  of  a  building  and  its  contents 
from  a  strip  of  land,  under  a  writ  of  sequestra- 
tion void  because  issued  before  judgment,  is  a 
conversion  of  the  property ;  the  moving  being 
over  tbe  protest  of  the  persons  in  possession, 
although  defendants  disclaimed  when  moving  tha 
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property  any  other  object  than  enforcing  the 
■writ  of  sequestration  by  removing  the  property 
from  the  land. 

(Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {  43 ;   Dec.  Dig.  §  5.»] 

4.  Tboveb  and  Conversion  (§§  13,  22*)  — 
RiGUT  OF  Action— Natuee  and  Scope  of 
Remedy. 

When  a  wron^  complained  of  amounts  to  a 
conversion,  the  injured  party  has  the  right  to 
80  treat  it  and  to  sue  for  the  value  of  the  prop- 
erty 80  taken,  and  also  to  refuse  to  accept  the 
property  when  the  wrongdoer  offers  to  return  it. 
[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  1$  103.  1J>3;  Dec.  Dig. 
§S  13,  22.*] 

5.  Trover  and  Conversion  (§  37*)— Actions 
— Admissibilitt  of  Evidence. 

In  an  action  for  conversion,  in  moving  a 
house  and  contents  located  on  lot  5,  but  project- 
ing over  on  lot  6,  and  placing  the  property  with- 
in the  limits  of  lot  5,  the  moving  being  done  un- 
der a  void  writ  of  sequestration  directing  the 
removal  of  the  house  from  lot  6,  evidence  that 
the  plaintiffs  had  no  title  to  lot  5  and  were  tres- 
passers thereon  is  inadmissible,  as  the  action  of 
defendants  in  moving  the  building  was  not  based 
on  a  belief  that  plaintiffs  had  no  lawful  right  to 
occupy  lot  5. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  §  37.*] 

6.  Trover  and  Conversion  (8  39*)- Actions 
— Admissibility  of  Evidence— Damages. 

In  an  action  for  conversion  of  a  building 
and  its  contents  located  on  lot  5  but  projecting 
over  upon  lot  6,  by  moving  it  to  a  position  en- 
tirely on  lot  5,  evidence  to  show  that  other 
houses  in  the  same  block  had  been  moved  back 
on  a  line  with  the  house  in  question  without 
making  any  material  difference  in  the  volume  of 
their  business  was  inadmissible,  as  the  market 
value  of  the  property  was  the  onl^  measure  of 
actual  damages  submitted  to  the  jury,  and  the 
evidence  was  not  relevant  to  the  issue  of  exem- 
plary damages. 

[l!>l.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  |  3ft.*] 

7.  Trover  and  Conversion  (§  40*)— Actions 
— ^Weight  of  Evidence— Damages. 

In  an  action  for  conversion  of  a  building 
and  its  contents  located  on  lot  S  but  projecting 
over  upon  lot  6,  h^  moving  it  to  a  position  en- 
tirely on  lot  5,  evidence  held  to  warrant  exem- 
plary damages. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  §  40.*] 

8.  Appeal  and  Error  ({  1068*)— Harmless 
Error— Instructions  as  to  Conversion. 

In  an  action  for  conversion,  an  error  in  de- 
fining "conversion"  is  rendered  harmless  by  ev- 
idence which  proves  beyond  controversy  that 
plaintiffs  were  guilty  of  conversion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C«nt  Dig.  |  4227;   Dec.  Dig.  jj  1068.*] 

Appeal  from  District  Court,  Jones  County; 
Cullen  C.  Hlgglns,  Judge. 

Action  by  Z.  B.  Thouiason  and  others 
against  Frank  Crawford  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

H.  6.  McConnell,  Brooks  &  Scott,  and  Theo- 
dore Mack,  for  appellants.  C.  H.  Steele, 
Thomas  &  Chapman,  and  Thomason  &  Tbom- 
ason,  for  appellees. 

DUNKLIN,  3.  On  the  24th  day  of  March, 
IfiOfi.  a  writ  of  sequestration  was  sued  out 


by  plaintiff  In  the  suit  of  S.  I<.  Robertson 
against  Oscar  E.  Dates,  T.  G.  Carney,  Z.  B. 
Thomason,  and  E.  P.  Thomason  to  recover  a 
portion  of  lot  6  In  block  25  In  the  town  of 
Haskell,  consisting  of  a  strip  12  Inches  in 
width  and  140  feet  in  length,  adjoining  lot 
5  lying  south  of  lot  6.    That  was  not  the 
suit  now  before  us.    The  writ  of  sequestra- 
tion commanded  the  sheriff  of  Haskell  county 
not  only  to  take  poEsession  of  the  strip  sued 
for,  but  also,  lu  effect  to  remove  all  houses 
and  other  Incumbrances  therefrom.    At  that 
time  a  storehouse  was  situated  principally  on 
lot  5,  but  also  covered  the  strip  sued  for. 
This  house  consisted  of  two  sections  joined 
together.    Defendants  Z.  B.  and  E.  P.  Thom- 
ason were  in  possession  of  the  bouse  and 
also  of  a  stock  of  groceries  therein,  and  were 
engaged  In  the  business  of  grocery  merchants. 
One  section  of  the  building  was  owned   by 
them,  and  they  had  leased  the  other  section. 
Acting  under  this  writ,  J.  W.  Collins,  sheriff 
of  Haskell  county,  at  the  instance  of  plain- 
tiff S.  L.  Robertson,  and  over  objections  of 
the  persons   In  charge  of  said  house  and 
goods,  after  levying  on  the  disputed  strip  of 
land,   removed  the  bouse  and  its  contents 
therefrom  to  a  place  30  feet  west  and  a  short 
distance  south  of  its  former  location.    The 
actual  work  of  so  doing  was  performed  at  the 
instance  of  the  sheriff  by  Frank  Crawford 
and  others  whom  be  bad  employed  to  assist 
him.     To  properly  move  the  storehouse   It 
was  necessary  to  separate  the  two  sections 
thereof  and  move  them  separately,  but  after 
being  moved  the  two  sections  were  again  Join- 
ed together  as  before.    The  goods  were  not 
taken  from  the  house,  and  before  moving  it 
the   sheriff   disclaimed   to    the   persons    in 
charge  any  desire  to  take  possession  of  the 
goods  or  to  Interfere  with  defendants'  posses- 
sion thereof,  stating  that  bis  only  purpose 
was  to  remove  the  house  from  the  strip  of 
land  sued  for  by  Robertson,  and  that  be  was 
acting  solely  nnder  and  by  virtue  of  the  writ 
of  sequestration  which  he  then  had  in  his  ]Km- 
session.    Wben  the  work  of  moving  the  bouse 
was  begun,  the  persons  In  charge  of  tbe  store 
left  it,  taking  their  books  of  account,  and  did 
not  return  at  any  time  during  tbe  progress 
of  tbe  work.    After  tbe  house  was  moved  and 
the  two  sections  readjusted,  the  sheriff  noti- 
fied tbe  defendant  Thomasons  In  writing  tbat 
be  bad  moved  tbe  house  30  feet  west  and  a 
short  distance  south  on  lot  5,  that  the  house 
and  contents  were  then  uninjured  and  in  as 
good  condition  as  they  were  wben  the  sheriff 
first  began  to  move  the  bouse,  and  requested 
them  to  look  after  the  property  to  prevent 
possible  damage  thereto;   but  tbe  defendants 
refused  to  take  possession  of  tbe  property 
or  to  have  aught  to  do  with  it,  and  tbe  bouse 
and  conteuts  were  afterwards  destroyed  by 
fire.    The  bouse  was  moved  by  E^ank  Craw- 
ford and  bis  employes  under  a  contract  be- 
tween himself  and  the  sheriff,  who  hired  the 
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work  done.  Crawford  testified  that,  before 
dosing  the  contract  with  the  sheriff,  E.  P. 
Thomason,  defendant  In  possession  of  the 
house,  agreed  with  hint  that  the  house  might 
be  moved;  bnt  the  undisputed  testimony 
shows  that  afterwards,  when  Crawford  re- 
turned to  b6gln  work,  the  defendants  then 
objected,  and  no  evidence  was  introduced  to 
show  that  they  ever  thereafter  consented  that 
the  house  should  be  moved.  The  evidence 
further  shows  that  at  least  three  or  four 
days  were  consumed  in  moving  the  house. 
Thereafter  the  suit  was  tried  and  judgment 
was  rendered  in  favor  of  plaintiff  S.  L.  Rob- 
ertson against  the  defendants  for  the  title 
and  possession  of  the  strip  of  land  sued  for. 
Upon  appeal  by  defendants  this  court  af- 
firmed the  judgment  of  the  court  below,  but 
held  that  there  was  no  authority  for  the  is- 
suance of  a  writ  of  sequestration  to  move  a 
house  from  land  In  advance  of  a  trial,  and 
that  the  writ  of  sequestration  so  Issued 
should  have  been  quashed  by  the  trial  court 
upon  the  motion  made  by  defendants  pray- 
ing for  such  an  order. 

The  suit  now  before  us  for  consideration 
was  for  conversion.  Instituted  In  the  district 
court  of  Jones  county  by  appellees  against 
appellants  to  recover  the  value  of  the  goods 
and  store  so  moved  by  the  sheriff  and  his 
employ(^,  and  also  for  exemplary  damages. 
A  Judgment  was  rendered  in  favor  of  the 
plaintiffs  against  defendants  S.  L.  Robertson, 
Frank  Crawford,  J.  W.  Collins,  John  Craw- 
ford, F.  G.  Alexander,  J.  S.  Kelster,  and  A 
C.  Foster  for  actual  damages  In  the  sum  of 
$2,150.24,  and  against  S.  L.  Robertson  and  J. 
W.  Collins  for  $1,000  exemplary  damages; 
the  Judgment  against  Alexander,  Kelster,  and 
Foster  being  against  them  as  sureties  on  the 
sheriff's  official  bond.  The  Judgment  was  in 
favor  of  Oscar  E.  Oates,  Sam  Crawford,  W. 
H.  Crawford,  and  John  E.  Robertson,  who 
were  also  defendants  in  the  suit.  The  ac- 
tual damages  so  awarded  were  the  market 
values  of  the  stock  of  goods  and  that  section 
of  the  house  that  was  owned  by  appellants. 
All  the  defendants  cast  in  the  suit  have  ap- 
pealed to  this  court,  and  the  contention 
which  is  made  the  basts  of  several  assign- 
ments of  error  is  that  under  the  facts  which 
have  been  above  set  out  appellants  were  not 
guilty  of  a  conversion  of  appellees'  property. 

Mr.  Cooley,  In  his  work  on  Torts  ([2d  Ed.] 
p.  524),  defines  "conversion"  in  the  following 
language:  "Any  distinct  act  or  dominion 
wrongfully  exerted  over  one's  property  In  de- 
nial of  his  right,  or  inconsistent  with  it,  is  a 
conversion."  This  definition  seems  to  be  in 
accord  with  the  weight  of  authorities  on  the 
subject  of  conversion,  which  further  hold 
that  the  wrongdoer  cannot  question  plain- 
tiff's title  or  right  of  possession,  nor  defeat 
recovery  by  showing  that  the  taking  was  in 
good  faith  and  nnder  a  mistake.  Amer.  & 
Eng.  Enc.  Law  (2d  Ed.)  679,  681,  691,  093, 
674;  Bank  v.  Brown,  So  Tex.  80,  23  S.  W. 
662;   Vlckery  r.  Crawford,  93  Tex.  373,  55 


S.  W.  560,  49  L.  R,  A,  773,  77  Am.  St  Rep. 
881;  Hofschulte  v.  Panhandle  Hdw.  Oo.,  50 
S.  W.  (Tex.  Civ.  App.)  60S.  The  writ  of  se- 
questration under  which  the  sheriff  acted  in 
moving  appellees'  storehouse  conferring  no 
lawful  authority  for  such  act,  the  situation 
of  all  parties  acting  with  him  is  the  same  as 
if  no  writ  of  sequestration  had  ever  issued, 
so  far  as  affects  appellees'  claim  for  actual 
damages.  While  the  sheriff  distinctly  and  re- 
peatedly disclaimed  any  purpose  to  take 
charge  of  appellees'  goods  situated  In  the 
house,  and  expressly  stated  that  his  only  pur- 
pose was  to  move  the  house  from  the  strip 
of  land  claimed  by  appellants  in  the  suit,  we 
are  yet  constrained  to  bold  that  bis  acts  in 
pulling  apart  the  two  sections  of  the-  bouse 
and  moving  It  with  all  its  contents  30  feet 
back  from  Its  former  location,  thereby  neces- 
sarily interrupting  appellees'  business,  was 
the  exercise  of  dominion  over  the  property 
inconsistent  with  appellees'  title  and  substan- 
tially an  Ouster  of  plaintiffs  from  the  posses- 
sion thereof.  Title  to  the  goods  and  one  sec- 
tion of  the  house  was  vested  in  appellees,  and 
they  also'  held  the  other  section  of  the  house 
under  lease.  This,  of  course,  gave  them  an 
unqualified  right  of  possession  to  all  the 
property. 

That  the  act  of  the  appellants  in  moving 
the  storehouse  without  the  consent  and  over 
the  protests  of  appellees  was  a  wrongful 
act  we  think  Is  settled  by  our  Supreme  Court 
in  the  case  of  Sinclair  v.  Stanley,  reported 
in  64  Tex.  67,  also  hi  69  Tex.  718,  7  S.  W. 
511.  In  that  case  the  Galveston  City  Rail- 
road Company  claimed  title  to  lot  8  in  north- 
east quarter  of  outlet  141,  city  of  Galveston, 
and  had  built  its  road  through  another  por- 
tion of  said  northeast  quarter.  Stanley  had 
leased  the  lot  from  Thacher  &  Co.  and  haul- 
ed lumber  on  the  ground  with  which  he  In- 
tended to  build  a  house.  Without  the  knowl- 
edge or  consent  of  Stanley,  agents  of  the 
railway  company  removed  the  lumber  and 
hauled  posts  on  the  ground  to  be  used  in 
fencing  the  land.  During  the  following 
night  Stanley  erected  a  house  on  the  lot; 
the  house  having  been  previously  framed 
and  ready  to  be  erected.  Later  agents  of 
the  company  tore  down  and  removed  the 
house  and  its  contents  upon  other  land,  noti- 
fying Stanley  of  its  whereabouts  and  offer- 
ing to  carry  it  to  any  place  Stanley  would 
select  The  offer  was  refused,  and  Stanley 
instituted  suit  against  the  company  for  dam- 
ages done  to  the  house  and  contents  by  the 
company.  In  that  suit  the  Supreme  Court 
held  that  the  title  to  the  lot  was  vested 
in  the  company,  but  that  the  removal  of  the 
house  was  wrongful,  and  in  the  first  report 
of  the  case  (64  Tex.  74)  the  following  lan- 
guage is  used:  "To  say  that  in  this  state 
of  case  the  appellants,  although  repre-seutlng 
the  true  owner  of  the  lot  as  subsequently 
determined  by  the  courts,  could  forcibly 
eject  the  appellee  from  the  premises,  de- 
stroying his  house  and  other  property  found 
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In  It,  Is  to  assert  a  proposition  which,  we 
think,  has  no  fonndatlon  In  law."  And 
again  on  the  same  page:  "A  legal  and  peace- 
able remedy  was  open  to  the  railroad  com- 
pany, and  there  was  no  necessity  or  pro- 
priety In  Its  officers  taking  the  law  into  their 
own  hands  and  expelling  by  force  one  who 
bad  not  disturbed  their  actual  oiccapancy, 
and  the  appellants  should  answer  in  dam- 
ages for  having  committed  a  trespass  in- 
stead of  pursuing  the  remedies  provided  by 
law."  Again  the  coort  says,  on  the  second 
appeal  of  that  case  (69  Tex.  727,  7  S.  W. 
518):  "Adequate  provision  has  been  made 
In  our  laws  for  the  recovery  of  possession  of 
property  which  has  been  forcibly  taken  or 
forcil}ly  detained,  and  as  said  In  Warren  v. 
Eelley,  17  Tex.  551,  if  one  holding  the  title 
to  land  was  permitted,  by  himself  or  his 
agent,  with  force  and  arms,  to  dispossess 
one  in  peaceable  possession,  the  consequen- 
ces would  be  breaches  of  the  peace,  oppres- 
sion, and  bloodshed,  and  trial  by  the  use  of 
the  bowle  knife  and  revolver  would  be  re- 
sorted to,  instead  of  the  quiet  and  peaceable 
remedy  afforded  by  the  due  course  of  law  In 
the  Judicial  tribunals  of  the  country."  While 
in  that  suit  the  wrongs  alleged  were  by  the 
plaintiff  treated  as  a  trespass,  and  damages 
were  asked  on  that  theory,  it  is  well  settled 
by  the  authorities  that,  when  a  wrong  com- 
plained of  amounts  to  a  conversion,  the  In- 
jured party  has  the  right  to  so  treat  it  and 
to  sue  for  the  value  of  the  property  so  tak- 
en, and  also  to  refuse  to  accept  it  when  the 
wrongdoer  offers  to  return  it.  Weaver  v. 
Ashcroft,  SO  Tex.  444;  Hofschulte  v.  Pan- 
handle Hardware  Co.  (Tex.  Civ.  App.)  50  S. 
W.  608. 

Upon  the  trial  appellants  offered  in  evi- 
dence certified  copies  of  plaintiff's  petition, 
defendants'  answer,  and  the  Judgment  of 
the  court  In  a  suit  In  the  district  court  of 
Haskell  county,  wherein  Oscar  K  Dates  sued 
and  received  from  Z.  B.  Thomason  and  B. 
P.  Thomason  the  title  and  possession  of  lot 
5  prior  to  the  occasion  in  controversy  in  this 
suit.  This  evidence  was  offered  to  show 
that  the  Thomasons  were  trespassers  on  lot 
5,  and  therefore  pertinent  upon  the  issue  of 
exemplary  damages,  and  to  the  action  of  the 
court  in  excluding  the  evidence  appellants 
have  assigned  error.  We  think  there  was  no 
error  In  the  ruling.  The  house  was  never 
moved  from  lot  6,  and  the  sheriff  never 
claimed  at  the  time  of  moving  nor  in  his 
testimony  that  his  acts  were  based  upon  any 
belief  on  his  part  that  under  the  Judgment 
BO  offered  in  evidence  appellees  had  no  law- 
ful right  to  occupy  lot  6;  but,  on  the  con- 
trary, he  claimed  that  bis  only  purpose  was 
to  move  the  house  from  the  strip  of  land  de- 


scribed in  the  writ,  In  obedience  to  com- 
mands contained  in  the  writ  O'Brien  v. 
Hilbum,  22  Tex.  ^4. 

We  also  approve  the  ruling  of  the  court 
in  excluding  the  offered  testimony  of  wit- 
nesses Sutherlin,  a  barber,  and  Cason,  a 
hardware  merchant,  to  the  effect  that  they 
had  moved  their  houses,  situated  in  the 
same  block  with  the  same  front,  back  on  a 
line  with  the  house  in  question  after  it  was 
moved,  and  that  there  was  no  material  dif- 
ference In  the  volume  of  their  business  aft- 
er they  moved.  The  market  value  of  the 
property  was  the  only  measure  of  actual 
damages  submitted  to  the  Jury,  and  we  are 
unable  to  perceive  how  the  evidence  could 
be  relevant  to  the  issue  of  exemplary  dam- 
ajges. 

No  doubt  appellants  believed  In  good  faith 
that  the  writ  of  sequestration  conferred  the 
right  to  move  the  house,  but  that  is  no  val- 
id defense  to  the  charge  that  they  are  guilty 
of  a  conversion  of  apitellees'  property.  Coo- 
ley  on  Torts  (2d  Ed.),  pp.  510,  529. 

Appellee  O.  W.  Thomason  testified  that, 
when  he  protested  against  the  house  being 

moved,  the  sheriff  said,  "Well,  by  G ,  if 

you  don't  believe  we  are  going  to  move  you, 
Just  watch,  and  we  will  show  you,"   and 

that  he  made  the  further  remark,  "By  Q , 

they  had  a  bond  that  would  cover  several 
such  stocks  of  goods  as  that,  some  three  or 
four  or  five,  If  I  doubted  it"  This  witness 
further  testified  that  when  he  told  the  Craw- 
ford boys,  "Go  away  and  let  this  building 
alone,  don't  move  It,"  Sheriff  Collins  walked 
up  and  said  to  witness,  "Go  on  away  from 
here  and  let  these  boys  alone,  let  them  move 
the  house."  This  testimony  was  contradict- 
ed by  the  testimony  of  the  sheriff,  but  the 
Jury  were  the  exclusive  Judges  of  the  oredi- 
bility  of  the  witnesses,  and  we  cannot  say 
that  the  verdict  for  exemplary  damages  was 
not  warranted  by  the  evidence.  Land  y. 
Klein,  21  Tex.  Civ.  App.  3,  50  S.  W.  638; 
28  Amer.  &  Eng.  Enc.  (2d  Ed.)  610,  611. 

If  there  was  any  error  in  the  abstract  defi- 
nition of  the  term  "conversion"  given  In  the 
court's  charge,  we  think  the  same  was  cured 
in  the  instruction  which  followed  it,  where- 
in the  Jury  were  told  the  facts  which  they 
must  believe  to  have  been  proven  in  order 
to  find  that  the  defendants  were  guilty  of 
a  conversion.  At  all  events,  the  defendants' 
acts  in  moving  plaintiffs'  property  as  above 
recited  were  proven  beyond  controversy, 
and  we  think  they  necessarily  show  a  con- 
version, thus  rendering  harmless  any  error 
in  the  court's  charge  defining  the  term  "con- 
version." 

Finding  no  error  In  the  Judgment,  It  Is 
affirmed. 
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JACKSON  ▼.  MADDOX  et  al. 

(Court  of  Civi]  Appeals  of  Texas.    Jan.  30, 1909. 

Rehearing  Denied  Feb.  20,  1909.) 

1.  Taxation  (S  696*)  —  Redemption— Statu- 
tokt  paovibioks— constbuction. 

Statutes  providing  for  the  redemption  of 
land  from  sale  for  taxes  should  be  liberally  con- 
strued. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  I  1393 ;   Dec.  Dig.  i  696. •] 

Z  Taxation    (J    697*)  —  Redemption  —  Per- 
sons Entitled  to  Redeem. 

The  widow  and  daughter  of  a  deceased 
landowner  holding  possession  of  the  premises 
b;  tenant  hare  such  an  Interest  in  the  land  as 
entitles  them  under  Sayles'  Ann.  Civ.  St.  1897, 
art.  5232n,  to  redeem  the  land  from  sale  for 
taxes  within  two  years. 

[Ed.    Note.— For  other   rases,   see   Taxation, 
Cent.  Dig.  I  1394;    Dec.  Dig.  i  697.*] 
8.  JuDOMKNT  (I  743*)  —  Res  Judicata— Mat- 
TEB8  CoNLUDED— Tax   Sau!— Pebsons  En- 
titled TO  Redeem. 

Where  the  Judgment  under  which  defendant 
claims  was  a  foreclosure  of  a  tax  lien  against 
"nnknown  owners  and  M.,"  reciting  that  they 
"own  or  claim  some  right  to,  or  interest  in." 
the  land,  defendant  cannot  dispute  the  right  of 
plaintiffs  as  heirs  of  M.  to  redeem  such  interest. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1276;    Dec.  Dig.  |  743.»] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 

Action  by  May  C.  Maddox  and  another 
against  John  L.  Jackson.  PlalntifCs  had  Judg- 
ment, and  defendant  appeals.    Affirmed. 

Hunter  &  Hunter,  for  appellant  Bobt  G. 
Jotmson,  for  appeuees. 

SPBER,  J.  Appellees,  May  G  Maddox  and 
Uarguerlte  Ann  Maddox,  surviving  wife  and 
daughter,  respectively,  of  R.  E.  Maddox,  filed 
this  suit  against  appellant  to  secure  an  en- 
forced redemption  of  certain  land  from  a  tax 
sale.  The  plaintiffs  bad  Judgment,  and  the 
defendant  has  appealed. 

The  gist  of  appellant's  contention  Is  that 
appellees  were  not  such  owners  under  the 
statute  as  that  they  were  entitled  to  redeem. 
The  statute  conferring  the  right  of  redemp- 
tion reads  as  follows:  "Where  lands  are 
sold  under  the  provisions  of  this  chapter  the 
owner  or  any  one  having  an  Interest  therein 
shall  have  the  right  to  redeem  said  land,  or 
his  Interest  therein,  within  two  years  from 
the  date  of  said  sale  upon  the  payment  of 
double  the  amount  paid  for  the  land." 
Saylea'  Ann.  Civ.  St  1897,  art.  5232n.  The 
rule  of  construction  as  applied  to  this  char- 
acter of  statute  la  well  stated  In  the  oft-cited 
case  of  Dubois  v.  Hepbnm,  10  Pet  i,  9  L. 
Ed.  325,  as  follows:  "A  law  authorizing  the 
redemption  of  lands  sold  ought  to  receive  a 
liberal  and  benign  construction  In  favor  of 
those  whose  estates  will  be  otherwise  devest- 
ed, especially  where  the  time  allowed  Is 
short,  an  ample  Indemnity  given  to  the  pur- 
chaser, and  a  penalty  Is  imposed  on  the 
owner.    The  purchaser  suffers  no  loss.    He 


buys  with  full  knowledge  that  his  title  can- 
not be  absolute  for  two  years.  If  It  Is  de- 
feated by  redemption,  It  reverts  to  the  lawful 
proprietors.  It  would,  therefore,  seem  not  to- 
be  necessary  for  the  purpose  of  justice  or  to 
effectuate  the  objects  of  the  law  that  the- 
right  to  redeem  should  be  narrowed  down 
by  a  strict  construction.  In  this  case  we  ar& 
abundantly  satisfied  that  It  comports  with  th& 
words  and  spirit  of  the  law  to  consider  any 
person  who  has  any  Interest  In  lands  sold 
for  taxes  as  the  owner  thereof  for  the  pur- 
poses of  redemption.  Any  right  which  In 
law  or  equity  amounts  to  an  ownership  In 
the  land,  any  right  of  entry  upon  It,  to  Ita 
possession  or  enjoyment,  or  any  part  of  It, 
which  can  be  deemed  an  estate  In  It,  makes 
the  person  the  owner  so  far  as  it  is  necessary 
to  give  him  the  right  to  redeem."  Mr.  Black- 
well  In  his  work  on  Tax  Titles,  after  quoting 
the  above  language,  adds  that:  "Proof  of 
title  Is  not  necessary  In  order  to  redeem,  but 
only  proof  of  some  connection  with  the  tltle^ 
past  or  present,  by  deed,  descent,  contract 
or  possession.  Is  all  that  Is  necessary  to  pre- 
vent impertinent  applications.  If  this  Is- 
made  out  the  right  to  redeem  Is  sustained, 
though  in  reality  the  title  may  be  In  another. 
The  court  is  not  bound  to  decide  between 
adverse  claimants  to  the  title  before  allow- 
ing redemption."  See  that  author,  at  section 
707.  The  same  writer  further  says  (section 
728):  "Statutes  favoring  redemption  are  to 
be  liberally  construed;  for  the  sale  of  land 
for  taxes  Is  the  nearest  approach  to  tyranny 
that  exists  In  a  free  government  and  what- 
ever tends  to  modify  its  severity  Is  favorable 
to  the  dtlzen  and  to  rights  of  property  and 
to  Justice." 

The  evidence  In  the  present  case  shows^ 
without  dispute  that  appellees  are  the  sur- 
viving heirs  of  R,  E.  Maddox,  deceased,  and 
that  one  Harwell  went  into  possession  of  the 
land  as  tenant  of  R.  E.  Maddox  "from  six  to- 
ten  years  ago,"  and  continued  In  possession 
as  such  tenant  until  August  1906,  when  on 
demand  of  appellant  he  delivered  possession 
to  him ;  the  tax  sale  having  taken  place 
July  3,  1906.  There  was  also  In  evidence  & 
deed  from  Hugh  Tbomason  to  Thomas  J. 
Beall,  dated  July  20,  1872,  and  one  from. 
Thomas  J.  Beall  to  R.  B.  Maddox,  dated 
December  24,  1884,  conveying  the  land  in 
controversy.  These  deeds  were  of  record  on 
the  deed  records  In  Tarrant  county.  In  sub- 
mitting the  case  to  the  Jury  the  trial  court 
virtually  Instructed  a  verdict  for  appellees 
If  the  deceased,  R.  E.  Maddox,  was  by  tenant 
In  possession  of  the  land  at  the  time  of  the 
rendition  of  the  foreclosure  Judgment,  and  In 
this  we  think  there  was  no  error.  When 
Judged  In  the  light  of  the  rule  above  Indi- 
cated, It  Is  quite  clear  that  appellees  were 
such  owners  of  the  land  In  controversy  as 
to  be  entitled  to  the  benefits  of  the  statute. 
Moreover,  It  will  be  observed  that  the  stat- 
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ate  confers  the  right  of  redemption,  not  only 
tipon  the  owner,  but  upon  "any  one  having 
an  Interest"  in  such  land,  and  the  appellees, 
■who  are  shown  through  their  ancestor  to 
ttave  been  In  possession  of  the  land  for  a 
number  of  years  under  deeds  duly  recorded, 
and  which  possession  may  under  our  statute, 
especially  when  accompanied  by  the  payment 
of  taxes,  ripen  Into  a  full  title,  certainly 
have  an  Interest  therein.  We  are  further  of 
the  opinion  that  no  other  judgment  than  one 
In  favor  of  appellees  could  have  been  ren- 
dered, because  the  very  Judgment  under 
which  appellant  claims  was  a  foreclosure 
against  "unknown  owner  and  R.  E.  Maddox," 
reciting  that  they  "owned  or  claimed  some 
right  to,  interest  In,  Hen  or  claim  against" 
the  land,  and  appellant  cannot  be  held  to 
dispute  the  right  of  these  appellees  as  heirs 
of  said  Maddox  to  redeem  such  Interest. 
Campbell  y.  Packard,  61  Wis.  88,  22  N.  W. 
672. 

It  will  be  observed  that  we  have  treated 
the  case,  as  appellant  insists  we  should,  as 
-though  appellees  were  limited  In  their  right 
■to  recover  as  heirs  of  R.  E.  Maddox.  when. 
In  fact,  they  Introduced  In  evidence  quitclaim 
deeds  from  two  of  the  heirs  of  one  Terrell, 
deceased,  in  whom  the  record  exhibited  the 
title  In  regular  sequence  from  the  sovereign- 
ty of  the  soil.  We  have  taken  no  heed  of 
this  matter,  however.  In  view  of  our  con- 
•clnstons  above  Indicated. 

We  find  no  error  In  the  Judgment,  and  It 
fa  affirmed. 


FREEMAN  v.  DAVIS  et  ux. 

(Court  of  Civil  Appeals   of  Texas.     Feb.  24, 
1909.) 

1.  Cabriers  (§  316*)— Injuries  to  Passengee 
— Evidence— Burden  of  Proof. 

In  an  action  for  injuries  to  a  passenger, 
evidence  that,  while  plaintiff  was  a  passenger 
on  one  of  defendant's  trains,  it  was  derailed, 
and  that  she  was  thereby  thrown  violently  upon 
the  floor  of  the  car  in  which  she  was  seated  and 
injured,  made  out  a  prima  facie  case  of  negli- 
gence of  defendant. 

[Ed.    Note.— For    other   cases,   see    Carriers, 
Cent.  Dig.  {  1288 ;   Dec.  Dig.  t  316.*] 

2.  Appeal  and  Error  ({  1002*)  —  Review — 
Questions  of  Fact. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger alleged  to  have  been  caused  by  the  de- 
railment of  the  train  in  which  she  was  riding, 
evidence  was  conflicting  as  to  whether  the  inju- 
ries were  caused  by  the  accident  or  were  s\istain- 
ed  by  plaintiff  previous  thereto,  the  determina- 
tion of  the  question  by  the  jury  in  plaintiff's 
favor  was  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3935;  Dec.  Dig.  f  1002.*] 

Appeal  from  District  Court,  Frio  County; 
J.  F.  Mulally,  Judge. 
Action  by  J.  R.  Davis  and  wife  against  T. 

3.  Freeman,  receiver  of  the   International 
&  Great  Northern  Railroad  Company.    From 


a    judgment    for   plaintiffs,    defendant    ap- 
peals.    Affirmed. 

King  &  Morris  and  Hicks  &  Hicks,  for 
appellant.  R.  W.  Hudson,  Perry  J.  Lewis, 
and  H.  C.  Carter,  for  appellees. 

NEILI^  J.  Appellees  sued  appellant  for 
damages  for  personal  Injuries  Inflicted  on 
Grace  Davis,  the  wife  of  J.  R.  Davis,  by  ap- 
pellant's "negligence.  The  defendant  an- 
swered by  a  general  demurrer  and  general 
denial.  The  trial  of  the  case  resulted  in  a 
judgment  In  favor  of  plalntlfl's  for  $10,000. 
The  assignments  of  error  assail  the  judg- 
ment on  the  grounds  that  the  verdict  is 
against  the  overwhelming  weight  of  the  tes- 
timony, and  that  it  is  excessive. 

The  facts  are  undisputed  that,  while  Mrs. 
Davis  was  a  passenger  on  one  of  appellant's 
trains,  it  was  derailed,  and  that  she  was 
thereby  thrown  violently  upon  the  floor  of 
the  car  in  which  she  was  seated  and  in- 
jured. This  made  out  a  prima  facie  case  of 
negligence  (G.,  H.  &  S.  A.  Ry.  Co.  r.  Fales, 
S3  Tex.  Civ.  App.  457,  77  S.  W.  234;  St.  L. 
S.  W.  Ry.  Co.  V.  Harkey,  39  Tex.  Civ.  App. 
523,  88  S.  W.  508;  Lytle  r.  G.,  H.  &  8.  A. 
Ry.  Co.  [Tex.  Civ.  App.]  100  8.  W.  199) ;  and, 
as  defendant  introduced  no  evidence  tending 
to  rebut  It,  the  jury  was  warranted  in  find- 
ing that  the  defendant  was  negligent,  and 
that  such  negligence  was  the  proximate 
cause  of  plalntlfiTs  injuries. 

This  leaves  for  determination  only  the 
question  whether  the  verdict  Is  excessive. 
This  depends  upon  the  nature  and  extent  of 
the  injuries  inflicted.  Upon  this  the  evidence 
was  conflicting.  According  to  defendant's 
theory  the  injuries  from  which  it  was  shown 
plaintiff  was  suffering,  though  painful,  se- 
vere, and  permanent,  were  not  inflicted  by 
defendant,  but  were  sustained  by  her  in 
giving  birth  to  a  child  a  short  time  prior  to 
the  accident.  According  to  plaintiffs,  such 
injuries  were  the  direct  and  proximate  re- 
sult of  defendant's  negligence.  It  was  for 
the  jury  to  solve  the  question  arising  from 
these  conflicting  theories.  If  it  found  in 
favor  of  that  of  plaintiffs,  which,  from  the 
verdict,  is  evident.  It  cannot  be  said  that  the 
judgment  is  excessive. 

It  is  thereiore  affirmed. 


TIPPETT  et  al.  v.  CORDER. 

(Court  of  Civil   Appeals  of  Texas.     Feb.   17, 

1909.     Rehearing  Denied  March  17,  1909.) 

1.  Courts  (§  122*)— JuRisnicnoN  or  Countt 
Court— Amount  Involved  —  Construction 
OF  Pleadings. 

A  petition  alleged:  That  defendants  drove 
a  herd  of  sheep  onto  plaintiflTs  land  without 
plaintiff's  consent,  and  caused  them  to  tread 
down  and  destroy  the  grass  to  plaintiff's  damage 
in  the  sum  of  $100;  that  defendants  caused 
the  sheep  to  drink  water  from  plaintiff's  tanks 
upon  the  land,  to  pollute  the  water,  tramp  down 
the  bank,  and  otherwise  injure  the  tanks,   to 
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-plaintiff's  damage.  In  the  anm  of  $150;  that 
the  sliecp  were  infected  witli  scab  and  scattered 
the  genua  over  the  lands,  thereby  depriving 
ilaintiff  of  their  use  for  grazing  purposes,  and 
J  reason  of  the  sheep  so  diseased  having  been 
driren  and  herded  upon  the  land  plaintiff  was 
damaged  in  the  sum  of  $150.  Held,  that  the 
first  two  items  did  not  comprehend  what  was 
fit  up  in  the  third,  so  as  to  render  the  amount 
in  controversy  only  $150  and  below  the  juris- 
diction of  the  county  court;  but  the  first  item 
embraced  damage  from-  actual  destmction  of 
grass  by  grazini;  and  treading  it  down,  the  sec- 
oad,  from  physical  injury  to  tanks  and  use  of 
water,  and  the  third  damage  to  the  range  from 
the  presence  of  diseased  sheep. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  I  427;   Dec.  Dig.  {  122.*] 

2.  TBIAL  (8  194*)— lN8TBtJCTI0N»— WBIOHt  OF 

Evidence. 

In  an  action  for  damages  to  grazing  lands, 
«  charge  that  "the  evidence  shows  the  following 
surveys  were  alleged  to  have  been  damaged, 
*  *  *  and  you  will  consider  said  surveys  in 
arriving  at  your  verdict,"  was  not  on  the  weight 
of  evidence,  since  it  did  not  state  that  the  evi- 
dence showed  that  the  mentioned  surveys  were 
damaged,  especially  where  it  did  not  submit 
anything,  but  preceded  the  clause  which  submit- 
ted the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «|  413.  439-441,  44&^54,  456-466;  Dec. 
Dig.  I  194.»] 

3.  Arimaub    (I   100*)  —  Tbespabs  —  Instbuo- 

RONS. 

Id  an  action  for  damages  to  grazing  lands 
by  injuring  water  tanks  thereon  and  berdiug 
scabby  sheep  at  the  tanks,  where  the  evidence 
showed  that  there  were  seven  sections  of  the  land 
that  plaintiff  could  have  used  in  connection 
with  the  tanks  had  the  scabby  sheep  not  been 
herded  there,  a  charge  that  "the  evidence  shows 
the  following  surveys  were  alleged  to  have  tieen 
damaged  (setting  out  the  seven  sections),  and 
you  will  consider  said  sections  in  arriving  at 
your  verdict,"  wag  not  contrary  to  the  evidence, 
because  there  was  no  evidence  that  defendants 
sheep  had  been  on  all  of  the  seven  sections,  since 
it  was  not  necessary  that  the  sheep  should  have 
actually  been  upon  each  of  the  seven  sections. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Dec.  Dig.  S  100.»] 

4.  EvioEKCK  (I  474*)  —  Opinion  Evidence  — 
Valcb  of  Pbopektt  with  no  Mabket 
Value. 

In  an  action  for  damages  to  grazing  lands 
from  herding  scabby  sheep  thereon,  tramping 
down  grass,  consuming  and  polluting  water,  in- 
juring water  tanks,  and  scattering  germs  of 
their  disease,  where  there  was  no  market  value 
of  the  grass,  water,  or  tanks  injured,  plaintiff, 
who  was  engaged  in  the  sheep  business,  was 
competent  to  testify  to  the  reasonable  value  of 
the  water  consumed  and  polluted  and  damages 
to  the  land  on  account  of  naving  herded  scabby 
sheep  at  the  tanks. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2219;   Dec  Dig.  f  474.»] 

5.  Daicaoes  (i  174*)— Measube— Evidence. 

In  an  action  for  damages  to  grazing  lands 
from  herding  sheep  thereon,  tramping  down 
pass,  consuming  and  polluting  water,  and  in- 
jnring  the  tanks,  where  there  was  no  market 
valoe  of  tlie  grass,  water,  or  tanks,  the  price 
plaintiff  was  paying  the  state  for  the  pasturage 
was  immaterial  on  the  question  of  his  damages, 
especially  where  the  lease  was  entered  into  near- 
ly two  years  before  the  damages  were  inflicted, 
and  evidence  thereof  was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  ff  462-467;    Dec.  Dig.  i  174.*] 


Appeal  from  Terrell  County  Court;  Joe 
Kerr,  Judge. 

Action  by  N.  H.  Corder  against  Homer 
Tippett  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Joseph  Jones,  for  appelluuts.  J.  B.  Ross 
and  A.  T.  Folsom,  for  aiipellee. 

JAMES,  C.  J.  Plaintiff.  Corder,  filed  this 
suit  in  the  county  court  and  alleged:  That 
be  bad  possessiou  and  control  of  certain  17 
sections  of  laud  on  June  7,  1907,  and  since 
that  date;  that  on  or  about  said  date,  and 
on  various  days  since,  defendants  drove 
about  3,000  bead  of  sheep  on  said  lands  of 
plaintiff,  and  caused  same  to  be  herded 
thereon  without  the  consent  of  plaintiff,  and 
caused  said  sheep  to  graze,  tread  down,  and 
destroy  the  grass  thereon,  to  plaintiff's  dam- 
age in  the  sum  of  $100.  Further,  that  de- 
fendants caused  said  sheep  to  drink  the  wa- 
ter from  and  pollute  the  water  in  plalntlCTs 
tanks  upon  said  land  and  tramp  down  the 
banks  and  otherwise  injure  said  tanks,  to 
plalntUTs  damage  In  the  sum  of  $50.  Fur- 
ther, that  said  sheep  were  Infected  with 
scab  and  scattered  the  germs  of  the  disease 
over  said  lands  and  at  and  about  plaintiff's 
tanks  and  watering  places  on  said  lands, 
thereby  depriving  plaintiff  of  the  use  of  all 
of  said  surveys  for  grazing  purposes,  and 
thereby  rendering  same  tmfit  for  the  use  of 
plaintiff  for  the  purpose  of  grazing,  and  wa- 
tering his  own  sheep,  some  of  which  he  de- 
sired to  graze  upon  said  land;  that  by  rea- 
son of  said  sheep  bo  diseased  with  scab  hav- 
ing been  driven  and  herded  upon  said  lands 
and  about  his  said  tanks,  he  has  been  dam- 
aged in  the  sum  of  $150.  The  petition  prays 
for  damages  In  the  sum  of  $300.  There  was 
a  verdict  in  favor  of  plaintiff  for  $100. 

The  court  overruled  a  demurrer  to  the  pe- 
tition based  upon  the  ground  that  the  peti- 
tion showed  that  the  amount  in  controversy 
was  below  the  jurisdiction  of  the  county 
court,  to  wit,  the  sum  of  $150.  The  first 
assignment  alleges  this  ruling  as  error.  Ap- 
pellant's theory  of  the  petition  is  thajt  the 
first  two  items  comprehend  what  Is  set  up 
in  the  third.  We  think  this  Is  not  the  nec- 
essary or  fair  construction  of  the  pleading. 
The  first  item  consists  of  the  damage  sus- 
tained by  the  actual  destruction  of  grass  by 
the  grazing  and  treading  down  thereof.  The 
second  Is  damage  sustained  by  physical  in- 
jury to  the  tanks  and  by  the  use  and  pol- 
luting of  the  water.  The  third,  by  its  fair 
Import,  was  the  loss  to  plaintiff  of  the  range, 
not  that  caused  by  the  consumption  and 
treading  down  of  grass,  which  may  have 
been  partial  only,  but  that  caused  by  the 
presence  of  diseased  sheep  at  the  tanks, 
which  fact  rendered  the  whole  range  unfit 
for  use  and  deprived  plaintiff  of  the  use  of 
ail  the  lands.  The  first  assignment  of  er- 
ror Is  therefore  overruled. 
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The  second  asBignment  complains  of  the 
following  expression  In  the  charge:  "The 
evidence  shows  the  following  surveys  were 
alleged  to  have  been  damaged,  surveys  4, 
6,  12,  In  block  D-5,  surveys  6,  8,  12,  and  14 
in  block  DA,  and  you  will  consider  said 
surveys  in  arriving  at  your  verdict"  The 
propositions  are  that  this  was  npon  the 
weight  of  the  evidence,  an  unwarranted 
comment  on  the  same,  and  contrary  to  the 
evidence.  We  think  the  charge  was  not  on 
the  weight  of  evidence  by  reason  of  the 
words:  "The  evidence  shows  the  following 
surveys  were  alleged  to  have  been  damag- 
ed." This  did  not  state  that  the  evidence 
showed  tliat  the  mentioned  surveys  were 
damaged.  The  evident  purpose  of  the  clause 
was  to  confine  the  consideration  of  the  Jury 
to  the  seven  sections  and  to  eliminate  the 
other  ten.  Besides,  the  charge  complained 
of  did  not  submit  anything,  and  preceded 
the  clause  which  submitted  the  Issues,  and 
there  is  no  reasonable  ground  for  supposing 
that  the  Jury  were  confused  or  misled  by 
the  wording  of  the  clause  In  question. 

It  Is  also  contended  that  the  clause  was 
contrary  to  the  evidence,  in  this,  that  there 
was  no  evidence  that  any  of  the  defend- 
ants' sheep  had  ever  been  on  any  of  the 
mentioned  surveys  except  No.  6  and  12, 
block  D-5.  It  was  not  necessary  to  plain- 
tiffs case  that  he  should  have  proved  that 
the  sheep  bad  actually  been  upon  each  and 
every  one  of  the  seven  surveys.  There  was 
proof  that  on  July  4th  defendant  had  at  each 
of  the  two  tanks  of  plaintiff  about  1,500 
sheep.  The  tanks  were  about  a  half  mile 
apart;  one  being  upon  survey  6  and  the  oth- 
er on  survey  12,  block  D-5.  Plaintiff  saw 
them  there  on  that  day,  but  did  not  know 
how  long  they  had  been  there;  but  be  states 
there  was  considerable  sheep  sign  about 
there.  Plaintiff  testified  that  there  were 
seven  sections  of  his  land  that  be  could  have 
used  in  connection  with  the  water  In  said 
tanks  (these  being  those  mentioned  in  the 
court's  charge),  and  by  reason  of  bis  not 
being  able  to  use  them  as  be  was  going  to 
do,  on  account  of  scabby  sheep  having  been 
herded  at  the  tanks,  he  was  damaged  there- 
by (leaving  out  of  account  the  grass  and  wa- 
ter actually  destroyed  by  the  sheep)  in  the 
sum  of  from  $100  to  $150.  This  testimony 
was  sufficient  basis  for  the  charge. 

The  undisputed  testimony  was  that  there 
was  no  market  value  of  the  grass  nor  of 
the  water  consumed  and  polluted,  or  the 
tanks.  Under  such  circumstances  plaintiff's 
damage  had  to  be  arrived  at  In  some  oth- 
er manner.  The  plaintiff,  who  gave  his  opin- 
ion or  estimate  of  the  reasonable  value  of 
the  water  consumed  and  polluted,  of  the 
damage  sustained  by  him  with  respect  to 
the  lands  he  could  have  used  from  the  tanks 
by  reason  of  not  being  able  to  use  them  on 
account  of  scabby  sheep  having  been  herd- 


ed at  the  tanks,  leaving  out  of  account  the 
damage  done  to  the  two  surveys  with  the 
tanks  on  them,  and  of  the  reasonable  val- 
ue of  the  grass  on  the  two  sections,  was  en- 
gaged In  the  sheep  business  and  apparent- 
ly qualified  to  give  such  testimony  on  the 
subject.  The  testimony  was  admissible. 
Railway  v.  Prude,  39  Tex.  Civ.  App.  144, 
86  S.  W.  1046,  12  Tex.  Ct  Rep.  955. 

The  sixth  assignment  complains  of  the 
refusal  of  the  court  to  allow  defendants  to 
put  In  evidence  the  state  lease  under  which 
plaintiff  held  the  lands  for  the  purpose  of 
showing  the  price  he  was  paying  for  the 
pasturage.  This  testimony  Is  claimed  to 
have  been  admissible  to  aid  the  jury  in  de- 
termining  the  amount  of  damage  that  plain- 
tiff has  suffered;  there  being  no  market  val- 
ue to  govern  the  same.  The  seventh  com- 
plains of  the  refusal  to  permit  defendant 
to  show  the  same  fact  by  the  plaintiff.  The 
price  which  plaintiff  was  paying  for  the 
use  of  the  lands  was  not  material.  Rail- 
way V.  Searight,  8  Tex.  Civ.  App.  597,  28  S. 
W.  39;  Railway  v.  Stone,  60  S.  W.  461,  1 
Tex.  Ct  Rep.  649.  Besides,  the  lease  which 
is  described  in  one  of  the  bills  was  enter- 
ed Into  nearly  two  years  before  the  trespass. 

Judgment  afllrmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  NIBLACK  et  aLf 

(Court  of   Civil   Appeals  of  Texas.     Feb.   11, 
1909.     Rehearing  Denied  March  11,  1909.) 

1.  Damages  ({  38*)— Isipaibuent  of  Eabni^to 
Capacitt. 

In  an  action  for  personal  injuries,  a  les- 
sened capacity  to  earn  money  is  a  sufficient 
basis  for  the  recovery  of  damages. 

[Ed.  Note.— For   other   cases,   see   Damages, 
Cent  Dig.  I  237 ;   Dec.  Dig.  i  38.»] 

2.  Damages  (S  187*)— Impaibment  or  Eabit> 
ING  Capacity. 

While,  in  an  action  for  personal  injuries,, 
to  support  a  finding  of  a  specific  sum  as  dam- 
ages for  impairment  of  earning  capacity  in  a 
particular  avocation,  there  should  be  other  evi- 
dence than  that  merely  showing  the  avocation 
of  plaintiff  and  the  character  of  his  injuries, 
yet,  where  the  injuries  suffered  are  shown  to  be 
such  as  fairly  to  justify  the  conclusion  that 
plaintiff's  capacity  to  earn  money  in  any  avoca- 
tion has  been  lessened,  the  right  to  a  recovery 
of  some  damages  therefor  is  established. 

[Ed.   Note.— For  other  cases,   see   Damages, 
Cent  Dig.  {  500 ;   Dec  Dig.  {  187.*] 

3.  Damages  (8  187*)- Impairment  of  Earn- 
ing Capacity— Sufficiency  of  Evidence. 

Where  in  an  action  for  personal  injuries, 
there  was  evidence  that  decedent,  a  midwife,  wa» 
paid  for  her  services  as  such,  and  made  moro 
than  a  living,  and  that  as  a  result  of  her  inju- 
ries she  was  off  and  on  treated  by  a  physician, 
and  during  most  of  the  time  until  her  death 
was  confined  to  her  bed  or  to  her  house,  a  Judg- 
ment for  at  least  nominal  damages  for  impair- 
ment of  earning  capacity  was  Justified. 

[E!d.    Note. — For   other   cases,   see   Damages. 
Cent  Dig.  8  509;   Dec.  Dig.  {  187.*] 


•For  other  caeca  aee  same  topic  aod  section  NUMBER  in  Dae.  *  Am.  Dlfs.  U07  to  date,  &  Reporter  Indexe* 

tWrit  of  error  daaied  br  Supreme  Court 


Digitized  by 


Google 


Tex.) 


8T.  LOUIS  SOUTHWESTERN  BY.  CO.  OF  TEXAS  v.  NIBLAOK. 


189 


4.  Appeal  and  Ebbob  (S  932*)  —  Pbesuuf- 

noNS. 

Where  no  assi^ment  attacking  as  excessive 
the  verdiet  in  an  action  for  personal  injuries 
was  presented  on  appeal,  the  court  would  pre- 
sume in  support  of  the  judgment  that,  if  the 
jury  found  in  plaintiff's  favor  on  account  of 
lessened  earning  capacity,  they  fonnd  only  nom- 
inal damages,  where  none  other  were  shown  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  S782;   Dec.  Dig.  |  »82.*] 

Appeal  from  District  Court,  Smith  Coun- 
ty; R.  W.  Simpson,  Judge. 

Action  by  Mrs.  R.  J.  Nlblack  and  others 
against  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas.  Judgment  for 
plaintiffs,  and  defendant  appeals.    AlBrmed. 

E.  B.  Perkins,  Marsh  &  Mcllwanle,  and 
J.  S.  Mcllwanle,  for  appellant  Hanson  & 
Robertson,  for  appellees. 

WILLiSON,  0,  3.  In  attempting  as  a  pas- 
senger to  get  on  one  of  appellant's  passen- 
ger trains  at  Brownsboro,  Mrs.  R.  J.  Nlblack 
suffered  injuries  to  her  person  as  the  prox- 
imate result  of  appellant's  act  In  negligently 
moving  its  said  train.  By  her  suit  commenc- 
ed against  appellant  she  sought  to  recover 
damages  on  account  of  injuries  so  suffered  by 
her.  Before  a  trial  of  the  case  was  had  she 
died  intestate,  and  appellees,  as  her  heirs  at 
law,  alleging  that  there  were  no  debts  against 
her  estate  and  no  necessity  for  an  admin- 
istration thereon,  and  further  alleging  that 
her  death  was  not  caused  by  the  injuries 
she  had  so  sustained,  made  themselves  the 
parties  plaintiff  in  the  suit,  and  continued 
its  prosecution.  As  the  result  of  a  trial  they 
recovered  a  Judgment  against  appellant  for 
the  sum  of  $750.  From  that  Judgment  ap- 
pellant is  prosecuting  this  appeal. 

The  court  Instructed  the  Jury,  in  the  event 
they  should  find  for  appellees,  to  take  into 
consideration  In  determining  the  amount  of 
their  damages,  not  only  the  nature  and  ex- 
tent of  the  injuries  suffered  by  Mrs.  Nlblack 
and  the  mental  or  physical  pain  suffered  by 
her  as  the  direct  result  of  such  injuries,  but 
also  "any  Impairment  of  the  earning  capac- 
ity of  said  Mrs.  Nlblack  up  to  the  date  of 
her  death  as  the  direct  and  proximate  re- 
sult of  such  Injuries."  An  assignment  ques- 
tioning the  correctness  of  the  court's  action 
in  so  instructing  the  Jury  is  the  only  one 
presented  in  appellant's  brief.  In  support 
of  the  assignment,  it  is  insisted  that  the  evi- 
dence failed  to  "disclose  facts  which  would 
enable  the  Jury  to  reach  an  intelligent  con- 
duslon  as  to  the  amount  of  loss  sustained 
by  reason  of  any  impairment  of  the  earning 
capacity  of  Mrs.  Nlblack,"  and  that,  there- 
fore, it  was  error  to  submit  such  an  issue  to 
the  Jury.  In  their  petition  appellees  alleg- 
ed that  Mrs.  Nlblack  "was  by  profession  a 
nurse,  and  was  strong  and  able-bodied,  and 
capable  of  earning,  and  did  earn,  $2  per 
day,   and    that   by   reason   of   said   Injuries 


*  *  *  she  was  up  to  the  time  of  her 
death  Incapacitated  from  following  her  said 
profession  or  performing  any  kind  of  WOTk, 
and  her  earning  capacity  was  entirely  de- 
stroyed." From  the  evidence  it  appeared 
that,  l)efore  she  suffered  the  injuries  com- 
plained of,  Mrs.  Nlblack,  though  then  73 
or  74  years  old,  enjoyed  good  health  and 
was  as  strong  and  active  as  an  ordinary 
woman  usually  is  when  only  35  years  old; 
that  she  frequently  walked  from  her  home 
to  the  post  office — ^a  distance  of  3  or  3^^ 
miles — and  back,  and  often  accompanied 
younger  people  on  fishing  trips  to  a  creek 
about  a  mile  from  her  home.  It  further  ap- 
peared from  the  evidence  that  she  was  by 
profession  a  midwife,  that  as  such  she  was 
paid  for  her  services,  and  that  she  "more 
than  made  a  living."  It  further  appeared 
from  the  evidence  that  among  the  Injuries 
sustained  by  Mrs.  Nlblack  was  a  broken 
rib  and  a  hernia  or  rupture  In  the  left  groin; 
that  she  was  confined  to  her  bed  and  treat- 
ed by  a  physician  during  the  five  or  six 
weeks  immediately  following  after  the  time 
she  was  injured;  that  off  and  on  thereaft- 
erwards  until  her  death,  as  the  result  of 
the  injuries  she  had  received,  she  was  un- 
der treatment  by  the  physician;  and  that 
during  most  of  the  time  she  was  confined 
to  her  bed  or  to  the  house  in  which  she 
lived. 

In  Railway  Co.  v.  Bowlin  (Tex.  Civ.  App.) 
32  S.  W.  918,  the  plaintiff  had  alleged  that, 
by  reason  of  the  Injury  be  had  sustained, 
he  had  suffered  and  still  suffered  "great 
mental  and  physical  pain;  that  he  is  dis- 
figured in  his  face  by  the  loss  of  his  eye; 
that  he  suffers  and  during  his  life  must  con- 
tinue to  suffer  the  loss  of  sight  in  his  left 
eye."  By  his  charge  the  court  authorized 
the  Jury,  in  determining  the  amount  of  the 
plaintiff's  damages,  to  take  into  considera- 
tion his  diminished  ability  to  earn  a  live- 
lihood in  the  future.  It  was  assigned  aa  er- 
ror that  the  pleadings  and  evidence  did  not 
raise  an  issue  as  to  the  plalntlfTs  diminish- 
ed capacity  to  labor.  The  report  of  the  case 
does  not  show  what  the  evidence,  if  any, 
was,  further  than  that  plaintiff  was  a  farm- 
er and  had  suffered  the  loss  of  one  of  his 
eyes.  In  overruling  the  assignment,  the 
Court  of  Civil  Appeals  for  the  Second  Dis- 
trict said:  "The  general  rule  undoubtedly 
is  that  whatever  damages,  though  the  natu- 
ral, are  not  the  necessary  or  obvious,  result 
of  an  Injury,  is  classed  as  special  damages, 
and  must  be  alleged;  that  is  to  say,  bad  de- 
fendant in  error  sought  to  recover  damages 
on  account  of  diminished  capacity  to  earn 
money  in  a  particular  vocation,  the  facta  in 
relation  thereto  must  have  been  alleged. 
Where,  however,  the  capacity  to  earn  a  live- 
lihood generally,  without  reference  to  any 
particular  calling,  is  obviously  impaired,  as 
It  must  be  conceded  It  would  be  by  the  loss 
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of  80  essential  an  organ  as  that  'little  mem- 
ber' that  'gives  life  to  every  other  part  about 
us,'  the  damage  should  be  classed  as  gen- 
eral, and  not  special.  *  *  •  In  this  case, 
while  there  was  proof  Incidentally  that  the 
party  injured  was  a  farmer,  it  was  not  pre- 
tended that  he  was  entitled  to  recover  any- 
thing on  the  ground  that  the  loss  of  an  eye 
was  more  detrimental  In  that  occupation 
than  It  would  have  been  In  some  other.  No 
evidence  was  offered  of  any  such  peculiar 
damage.  The  charge  submitted  only  the 
Impaired  ability  generally  to  earn  a  liveli- 
hood in  the  future,  without  reference  to  any 
particular  pursuit,  and,  that  being  the  re- 
sult of  the  alleged  and  proven  loss  of  sight 
for  life,  it  Is  implied  by  law.  Railway  Co. 
T.  Curry,  64  Tex.  85.  The  issue  as  submit- 
ted was  then  without  the  pleadings  and 
proof,  and  could  have  operated  no  surprise." 
In  Railway  Co.  v.  Bird  (Tex.  Civ.  App) 
48  S.  W.  756,  It  appeared  that  the  plaintiff, 
a  young  woman,  was  a  teacher,  but  it  did 
not  appear  that  she  bad  ever  taught  There 
was  evidence,  however,  that  before  she  sus- 
tained the  injury  she  had  made  her  own  liv- 
ing and  assisted  her  father  fo  take  care  of 
his  family;  but  the  circumstances  under 
which  they  lived,  from  which  the  Jury  could 
infer  the  value  of  the  living  which  she  had 
made  for  herself  and  of  her  services  in  as- 
sisting her  father,  were  not  shown.  In  sus- 
taining assignments  attacking  as  excessive 
the  verdict  of  the  Jury  and  as  erroneous  a 
charge  of  the  trial  court  authorizing  the  Jury 
to  consider  In  estimating  her  damages  the 
plaintiff's  lessened  earning  capacity,  the 
Court  of  Civil  Appeals  for  the  First  District 
said:  "In  order  to  authorize  this  element 
of  damage  to  be  submitted  to  the  jury,  there 
should  be  evidence  tending  to  show  what 
was  the  earning  capacity  before  th6  injury 
and  the  extent  to  which  It  has  been  affected. 
tJpon  the  first  point  the  evidence  is  wholly 
insu£ScIent,  and  on  the  second  It  Is  not  as 
clear  as  It  might  be.  The  physician  testified 
very  clearly  and  fully  as  to  the  nature  of 
her  Injuries  and  their  effect  upon  her  during 
the  time  he  treated  her.  He  also  gave  his 
opinion  as  to  the  probability  of  the  continu- 
ance and  permanency  of-  such  effects.  But 
as  to  their  permanency  his  opinion  wa«  not 
positive,  and  a  considerable  period  elapsed 
after  he  had  last  seen  her  before  the  trial, 
during  which  no  other  doctor  had  treated 
her.  As  to  her  condition  during  this  time, 
her  own  evidence  Is  quite  meager.  Wheth- 
er she  had  been  able  to  earn  any  money  or 
to  follow  in  any  degree  her  former  avoca- 
tions there  Is  no  evidence.  We  do  not  mean 
to  say  that,  if  the  evidence  had  been  fuller 
as  to  her  former  earning  capacity,  there  was 
not  enough  to  authorize  the  court  to  submit 
the  question  of  Its  Impairment  to  the  Jury, 
but  to  point  out  the  Indefiniteness  of  the 
proof  upon  the  latter  as  well  as  the  former 
point.  In  the  absence  of  evidence  from 
which  the  Jury  could  properly  ascertain  the 


amount  of  loss  sustained  In  Impairment  of 
ability  to  earn  money.  It  was  error  for  the 
court  to  submit  this  element  to  the  Jury, 
and  because  of  the  absence  of  such  evidence 
we  think,  also,  that  the  verdict  was  excess- 
ive." 

In  Railway  Co.  v.  Smith  (Tex.  Civ.  App.) 
86  S.  W.  946,  plaintiff  had  alleged  that,  as 
a  result  of  injuries  complained  of,  he  bad 
lost  the  use  of  one  of  bis  eyes.  He  so  tes- 
tified on  the  trial.  It  further  appeared  from 
the  evidence  that  he  was  25  or  26  years  old, 
that  before  he  sustained  the  injuries  be  had 
been  a  farmer  and  had  worked  as  sectloa 
hand  on  a  railroad,  and  that,  after  he  re- 
ceived the  injuries,  be  did  not  seem  to  be 
as  "peart"  as  he  was  before  he  received 
them.  The  Court  of  Civil  Appeals  for  the 
Fifth  District,  In  sustaining  an  assignment 
based  on  the  refusal  of  the  trial  court  to  In- 
struct the  jury  not  to  take  into  consideration 
plaintiff's  diminished  capacity  to  earn  mon- 
ey, and  on  the  court's  charge  authorizing- 
the  Jury  to  consider  In  ascertaining  plain- 
tiff's damages  such  diminished  capacity,, 
said:  "While  the  evidence  shows  that  ap- 
pellee had  worked  on  a  farm  and  on  a  rail- 
road section,  it  does  not  show  or  tend  to 
show  what  was  his  earning  capacity  In  ei- 
ther employment.  So  far  as  disclosed  by 
the  record,  he  was  only  employed  by  the  day 
or  month  to  work  on  the  farm,  and  the  evi- 
dence does  not  show  the  amount  he  receiv- 
ed, or  the  value  of  his  services,  either  as  a 
farm  laborer  or  section  hand,  nor  were  suf- 
ficient facts  proven  from  which  the  value 
of  such  services  could  reasonably  be  infer- 
red. It  was  not  essential  that  the  value  of 
such  services,  or  the  extent  to  which  ap- 
pellee's earning  capacity  had  been  affected, 
should  be  established  with  exactness;  for 
in  the  assessment  of  damages  of  this  char- 
acter the  amount  must  necessarily  be  refer- 
red in  a  measure  to  the  sound  Judgment  and. 
discretion  of  tbe  Jury.  This  doee  not  mean, 
however,  that  their  verdict  may  be  the  re- 
sult and  expression  of  a  mere  guess  or  con- 
jecture. Although  the  plaintiff  Is  not  re- 
quired to  prove  the  amount,  he  Is  required 
to  prove  the  facts  from  which  the  Jury  can 
determine  Intelligently  the  amount  that  will 
fairly  compensate  blm  for  the  loss  sustain- 
ed. The  mere  proof  of  previous  avocation 
and  the  character  of  bis  Injuries  will  not 
sufilce.  Railway  Co.  v.  Bird  (Tec.  Civ.  App.) 
48  S.  W.  756." 

In  Railway  Co.  v.  Acker,  44  Tex.  Civ.  App. 
560,  99  S.  W.  121,  tbe  plaintiff  was  a  farm- 
er and  tomato  grower.  Whether  as  such 
be  owned  or  rented  land,  and  whether  he 
cultivated  one  or  a  number  of  acres,  did  not 
appear.  One  of  the  Injuries  he  had  suffer- 
ed was  to  his  arm,  stiffening  it  at  the  el- 
bow, etc.  In  sustaining  an  assignment  com- 
plaining of  the  action  of  the  trial  court  la 
instructing  the  Jury  to  consider  the  plain- 
tiffs diminished  capacity  to  labor  In  deter- 
mining  tbe   amount  of  bis  damages,   tbe 
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Court  of  CItU  Appeals  for  the  First  Dis- 
trict said:  "There  was  no  eyldence  to  show 
that  the  plaintifTB  earning  capacity  was  be- 
fore the  Injury,  and  any  amount  which  the 
jury  might  fix  as  compensation  for  the  dim- 
inution of  that  capacity  would  be  purely 
speculatire.  In  oases  In  which  It  is  impos- 
sible to  show  definitely  what  the  earning 
capacity  of  the  Injured  person  Is  no  such 
proof  would  be  required,  but  it  Is  Incumbent 
upon  plaintiff  seeking  to  recover  damages 
of  this  kind  to  show  the  nature  and  charac- 
ter of  his  business  or  employment  with  that 
degree  of  certainty  of  which  the  case  is  sus- 
ceptible, and  this  is  not  done  by  the  evi- 
dence In  the  instant  case." 

In  Railway  Co.  v.  Motwlller  (Tex.  Civ. 
App.)  112  S.  W.  795,  the  plaintltT  was  a  sten- 
ographer, employed  as  such  at  the  time  she 
suffered  the  Injuries  complained  of,  result- 
ing In  a  shortening  of  one  of  her  legs,  etc., 
rendering  it  difficult  for  her  to  get  about, 
and  therefore  necessary  to  ride  to  and  from 
her  work  on  street  cars,  wh«-eas  before  she 
sustained  the  injuries  she  could  and  did 
walk  to  and  from  her  work.  The  evidence 
showed  that  the  plaintiff  after  she  had  suf- 
fered the  injuries  and  at  the  time  of  the 
trial  was  employed  in  her  avocation  as  a 
stenographer,  but  It  did  not  show  what  her 
earnings  were  as  such  either  before  or  aft- 
er she  was  injured.  In  her  petition  she  had 
alleged  that  her  injuries  had  impaired  her 
capacity  to  earn  money  "at  her  ordinary 
occupation  or  any  other  for  which  she  Is 
qualified  during  all  the  balance  of  her  fu- 
ture life."  The  trial  court  Instructed  the 
jury  in  estimating  her  damages  to  consider 
her  Impaired  ability  to  earn  money,  and  It 
vas  Insisted  that  there  was  no  evidence 
from  which  the  jury  could  properly  and  In- 
telligently ascertain  the  amount  of  her  loss 
in  this  respect  The  Court  of  Civil  Appeals 
of  the  Fifth  District,  being  of  the  opinion 
that  the  evidence  showed  "a  general  Im- 
pairment of  capacity  to  earn  money,  but 
failed  to  show  what  could  be  earned  in  any 
particular  avocation,"  certified  to  the  Su- 
preme Court  the  question:  Was  It  "error 
tor  the  court  to  charge  the  Impairment  of 
capacity  to  earn  money  as  an  element  of 
damages"?  At  the  same  time  and  In  con- 
nection with  their  question  to  the  Supreme 
Conrt  said  Court  of  Civil  Appeals  suggest- 
ed: 'There  seems  to  be  a  conflict  In  the 
decisions  of  the  Courts  of  Civil  Appeals  on 
this  question" — citing  as  holding  one  way 
Railway  Co.  v.  Bowlin,  supra,  and  as  hold- 
ing another  way  the  other  cases,  to  wit, 
Railway  Co.  t.  Bird.  Railway  Co.  v.  Smith, 
and  Railway  Co.  t.  Acker,  mentioned  above. 
In  answering  the  question  the  Supreme 
Court  (Dallas  Consol.  Electric  St  Ry.  Co. 
V.  MotwiUer  [Tex.]  109  S.  W.  921)  stated 
that  it  was  not  clear  that  there  was  any  con- 
flict In  the  decisions  referred  to,  and  fur- 
ther stated  that  it  was  not  practicable  "to 
lay  down  a  general  rule  such  as  is  called 


for"  by  the  question.  The  Supreme  Court 
further  said:  "The  question  being  whether 
or  not  there  was  any  evidence  authorizing 
the  submission  of  the  element  of  damage 
from  Impairment  of  capacity  to  earn  money. 
Its  decision  must  depend  upon  the  evidence 
In  the  case  In  which  the  charge  Is  given, 
and  if  there  be  anything  in  the  evidence 
upon  which  the  allowance  of  any  sum,  how- 
ever small,  can  properly  be  made  for  such 
damages,  the  objection  to  the  chaise  is  met 
There  are  several  elements  of  damage  to 
be  considered  in  suits  for  personal  Injuries. 
As  to  some  of  them.  It  is  practicable  to 
prove  the  loss  sustained  with  some  degree 
of  exactness.  Such  are  doctor's  bills,  medi- 
cines, and  the  like.  Of  these  the  law  re- 
quires such  proof.  In  many  cases  the  val- 
ue of  the  time  lost  by  the  plaintiff  may  al- 
so be  so  proved,  while  In  some  such  proof 
cannot  be  made,  as  in  case  of  a  wife  and 
mother  performing  the  various  duties  of 
housekeeper.  This  Is  true  also  of  earning 
capacity  and  of  Injury  to  It  The  law  only 
exacts  the  kind  of  proof  of  which  the  fact 
to  be  proved  Is  susceptible,  but  it  does  ex- 
act that.  The  earning  capacity  of  the  plain- 
tiff in  this  case  as  a  stenographer  was  prob- 
ably susceptible  of  definite  proof.  If  It  was 
otherwise,  the  facts  which  made  it  so  should 
have  been  shown  to  have  entitled  her  to 
have  the  Jury  estimate  it  In  their  own  judg- 
ment without  fuller  proof,  and  to  allow  full 
compensation  as  for  a  diminution  in  the 
amount  of  her  earnings.  Nevertheless,  If 
there  Is  evidence  to  show  with  sufficient  def- 
inlteness  the  loss  of  any  part  of  that  which 
she  would  have  earned  but  for  her  injuries, 
the  submission  of  the  element  was  justified. 
It  appears  that,  before  she  was  hurt,  she- 
could  and  did  walk  to  and  from  her  work, 
and  that  since  her  injuries  she  has  been 
compelled  to  ride  upon  street  cars.  From 
their  own  general  knowledge  and  experience 
the  jury  could  say  that  this  diminished  to- 
some  extent  the  returns  from  her  employ- 
ment, and  we  think  this  evidence  was  as 
definite  as  should  be  required  to  show  loss 
of  earning  power  to  the  extent  Indicated  by 
It  Evidence  is  adduced  to  put  the  jury  la 
possession  of  facts  from  which  they  can 
determine  the  extent  of  impairment  of  earn- 
ing power,  and  is  not  intended  in  itself  to 
establish  a  fixed  measure  of  damages.  When 
the  jury  are  Informed  of  such  a  fact  as  that 
just  stated,  they  have  enough  to  enable  them 
to  allow  something  upon  that  score.  That 
they  are  not  so  Informed  as  to  permit  them 
to  allow  for  the  full  extent  of  such  loss  is 
no  reason  for  saying  that  they  cannot  al- 
low for  the  part  of  which  they  are  suffi- 
ciently Informed."  In  overruling  the  assign- 
ment after  this  question  bad  been  so  an- 
swered, the  Court  of  Civil  Appeals  said: 
"The  allegation  of  Impaired  capacity  is  to 
'earn  money  at  her  ordinary  occupation,  or 
any  other  for  which  she  is  qualified,  during 
the  balance  of  her  future  life.'    At  the  time 
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Of  the  trial  she  was  engaged  as  a  stenog- 
rapher, but  the  proof  does  not  show  what 
salary  she  received  before  and  after  the  In- 
Jury.  TbiB  would  preclude  a  recovery  for 
any  special  damages  for  Impaired  ability  In 
that  particular  avocation,  but  we  see  no  rea- 
son why  a  recovery  could  not  be  had  for 
general  impairment  to  earn  money.  For- 
dyce  V.  Withers,  1  Tex.  Civ.  App.  546,  20  S. 
W.  766.  •  •  •  When  a  diminished  ca- 
pacity to  earn  money  in  a  particular  avoca- 
tion is  alleged  to  arise  from  a  wrongful  act, 
It  Is  necessary  to  prove  some  facts  from 
which  the  Jury  would  be  Justified  in  deter- 
mining the  probable  loss  that  would  flow 
from  such  diminished  capacity.  Railway 
Co.  V.  Bh:d  (Tex.  Civ.  App.)  48  S.  W.  756; 
Railway  Co.  v.  Smith  (Tex.  Civ.  App.)  86 
S.  W.  946.  But,  where  there  Is  a  general 
allegation  that  the  Injury  caused  a  dimin- 
ished capacity  to  earn  money  In  all  ways, 
and  the  evidence  shows  the  party  Is  so  in- 
jured, is  It  not  a  proper  element  of  damage 
to  be  submitted  to  the  Jury  for  them  to  de- 
termine from  their  general  knowledge  and 
experience  the  amount  of  such  damages? 
To  Illustrate:  Take  a  young  man  who  has 
attended  school  up  to  bis  majority,  and  be- 
fore he  has  time  to  pursue  any  avocation 
he  is  wrongfully  injured  to  such  an  extent 
his  ability  to  earn  money  is  diminished,  and 
that  fact  Is  fully  established,  could  it  be 
said  that  some  particular  facts  should  be 
further  proven  to  form  a  basis  from  which 
the  Jury  might  reach  a  conclusion  before 
the  court  would  be  authorized  to  submit 
such  an  Issue?  To  do  so  It  seems  would 
deprive  such  a  party  of  the  benefit  of  an 
element  of  damages  that  Is  allowed  by  law. 
It  is  true  that  the  evidence  in  this  case  does 
not  show  any  basis  for  the  recovery  of  any 
special  amount  for  diminished  capacity  in 
the  avocation  of  stenogrrapher,  but  it  did 
show  in  a  general  way  that  appellee's  ca- 
pacity was  diminished  for  that  as  well  as 
for  all  other  avocations." 

We  have  quoted  at  such  length  from  the 
opinion  of  the  courts  In  the  cases  cited,  as 
Illustrative  of  the  fact  made  evident,  we 
think,  by  a  consideration  of  them  that  ad- 
judicated cases  in  this  state  furnish  little 
aid  In  determining  the  question  made  on  this 
appeal,  and  as  emphasizing,  perhaps,  the 
statement  of  the  Supreme  Court  that  It  Is 
not  practicable  to  lay  down  a  general  rule 
In  such  cases.  It  will  be  noted  that  the 
facts  In  the  Bowlln  Case  did  not  appear  to 
be  materially  different  from  those  in  the 
Smith  and  Acker  Cases.  In  each  of  them 
there  was  evidence  showing  the  plaintiff's 
avocation  In  life  and  the  Infliction  of  In- 
juries on  him  which  in  any  avocation  rea- 
sonably could  be  expected  to  so  operate  as 
to  more  or  less  diminish  his  capacity  to  earn 
money.  In  each  of  them  there  was  an  ab- 
sence of  any  other  evidence  entitled  to 
weight  In  estimating  the  damages  he  had 
auffered  on  account  of  such  diminished  ca- 


pacity to  earn  money.  Tet  in  tise  one  a  re- 
covery was  allowed,  while  in  the  other  a 
recovery  was  dented.  It  also  will  be  not- 
ed that  the  facts  in  the  Bird  Case,  where 
a  recovery  for  such  damages  was  denied, 
were  not  materially  different  from  those  In 
the  Motwiller  Case,  where  the  Suinreme 
Court  held  it  not  to  be  error  to  submit  to 
the  Jury  an  issue  as  to  the  plaintifTs  lessen- 
ed earning  capacity.  In  neither  the  Bird  nor 
the  Motwiller  Case  was  there  any  evidence 
showing  the  earning  capacity  of  the  plain- 
tiff either  before  or  after  the  Injury.  It  is 
true  that  in  the  Motwiller  Case  it  appeared 
that,  as  the  result  of  injuries  incapacitat- 
ing her  from  walking  without  difficulty,  it 
became  necessary  for  the  plaintiff  to  ride 
on  street  cars  to  and  from  her  work,  and 
so  Incur  an  expense  she  was  not  subject  to 
before  she  sustained  the  injuries,  and  the 
Supreme  CJourt  seems  to  have  given  con- 
trolling weight  to  this  fact  in  answering  the 
certified  question.  But  it  occurs  to  us  that 
such  expense  should  not  be  taken  into  ac- 
count on  an  Issue  as  to  diminished  earning 
capacity.  It  created  an  additional  demand 
on  the  plaintifTs  earnings,  but  may  not  In 
the  least  have  diminished  the  sum  she  was 
capable  of  earning. 

Recurring  to  the  case  before  us,  it  is  clear, 
we  think,  that,  if  the  reasoning  which  con- 
trolled In  the  disposition  made  of  the  Smith 
and  Acker  Cases  should  be  applied  to  Its 
facts,  the  Judgment  now  before  us  for  re- 
view should  be  reversed;  for  here,  as  In 
those  cases,  the  evidence  may  be  said  to  go 
no  further  than  to  show  the  age  and  the 
previous  avocation  of  the  plaintiff  and  the 
character  of  her  Injuries.  On  the  other 
hand  If  the  reasoning  In  the  Bowlin  and 
Motwiller  Cases  should  be  applied,  the  Judg- 
ment In  the  fnstant  case  should  be  affirmed; 
for  here,  as  in  those  cases,  while  the  evi- 
dence failed  to  show  the  plaintiff  to  be  en- 
titled to  recover  any  specific  amount  as 
damages  on  account  of  a  lessened  capacity 
to  earn  money  in  her  avocation  as  a  nurse. 
It  was  sufficient  to  show  that  her  capacity 
to  earn  money  in  that  or  any  other  avoca- 
tion in  a  general  way  had  been  diminished. 
We  are  of  the  opinion  that  the  reasons 
which  allow  are  more  satisfactory  than 
those  which  deny  a  right  of  recovery  in  such 
case.  A  lessened  capacity  to  earn  money 
is  recognized  by  the  law  as  a  basis  suffi- 
cient for  the  recovery  of  such  damages.  To 
support  a  finding  of  a  specific  sum  as  rep- 
resenting such  damages  resulting  to  the 
plaintiff  in  a  particular  avocation,  it  doubt- 
less is  correct  to  say  that  there  should  be 
other  evidence  than  that  which  merely 
shows  the  avocation  of  the  plaintiff  and  the 
character  of  his  injuries.  But,  when  the  in- 
juries suffered  are  shown  to  be  of  such  a 
nature  as  fairly  to  Justify  the  conclusion 
that  the  plaintiff's  capacity  to  earn  money 
in  any  avocation  has  been  thereby  lessen- 
ed. It  seems  to  us  that  the  right  to  a  re- 
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covery  of  some  amount  as  damages  should 
be  held  to  have  been  sufficiently  establish- 
ed. Whether  In  the  event  of  a  recovery  the 
amount  allowed  should  be  held  to  be  sup- 
ported by  such  testimony  is  another  ques- 
tion. But  on  such  evidence  the  plaintiff 
should,  we  think,  be  held  to  be  entitled  to 
recover  at  least  nominal  damages,  and.  In 
the  absence  of  an  assignment  attacking  the 
verdict  In  such  a  case  as  excessive,  we  think 
it  should  be  presumed  in  support  of  the 
Judgment  that  the  Jury  found  only  nominal 
damages.  The  evidence  in  this  case  we 
think  was  sufficient  to  support  a  finding  that 
Mrs.  NIblack's  capacity  to  earn  money  had 
been  lessened  as  a  result  of  the  injuries  she 
had  snftered,  and  therefore  was  sufficient  to 
support  a  finding  In  plaintlCTs  favor  for  nom- 
inal damages.  An  assignment  attacking  the 
verdict  as  excessive  not  having  been  pre- 
sented on  this  appeal,  we  will  presume  in 
support  of  the  Judgment  that,  if  the  Jury 
found  In  plaintitTs  favor  on  account  of  Mrs. 
NIblack's  lessened  earning  capacity,  they 
found  only  nominal  damages. 
The  Judgment  therefore  will  be  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  CRAWFORD.t 

(Coort   of  Civil  Appeals  of  Texas.     Feb.  25, 

1909.     Rehearing  Denied  March  11,  1909.) 

1  Railboads  ({  401*)— IirjTTBiES  to  Persons 
Neak    Tback  —  Actions  —  Instructions  — 

COXTBIBUTOBT  NEOLIOENCX. 

In  an  action  against  a  railroad  for  Injaries 
to  plaintiff  through  being  struck  by  an  engine, 
an  instruction  that  if  the  jury  found  tliat  de- 
fendant was  n^Ueent  in  nropelling  the  engine 
■eainst  plaintiif,  but  if  tliey  also  found  that 
plaintiff  was  negligent  in  going  on  the  ground, 
etc.,  they  should  find  for  defendant,  was  not 
erroneous  as  requiring  tlie  jury,  if  they  believed 
that  plaintiff  was  negligent  In  the  particular 
referred  to,  to  Iwiieve  that  defendant  was  also 
negligent,  before  they  could  find  in  its  favor. 

[Ed.   Note. — For  other   cases,   see   Railroads, 
Cent.  Dig.  i  1389;   Dec.  Dig.  f  401.*] 

2.  Appeai.  and  Ebbob  (I  1033*)— Habulrbs 
EBBOB  —  iNSTBUCTlbNS  —  Bbbob  Favobable 
TO  Pabtt  Comflainino. 

In  an  action  against  a  railroad  for  injuries 
through  being  struck  by  an  engine,  an  instruc- 
tion that  if  defendant's  servants  in  charge  of 
the  engine  did  not  know  of  plaintiff's  peril,  or  it 
tliey  knew  of  it  in  time  to  have  avoided  striking 
him  by  the  use  of  all  effective  means  available, 
etc..  the  jury  should,  in  either  event,  find  for 
defendant,  though  erroneous,  could  not  be  com- 
plained of  by  defendant;  the  error  being  in  its 
favor. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4056 ;  Dec.  Dig.  i  1033.*] 

3.  Railboads  (J  401*)— Injubies  to  Pebsons 
Xeab  Tback  —  Pleading — Issues— Discov- 

EBED   PeBII<— iNSTBUCnONS. 

Where  the  petition,  in  an  action  against 
a  railroad  for  injuries  through  being  struck 
by  an  engine,  alleged  generally  that  &fendant 
negligently  ran  one  of  ito  engines  against  plain- 
tiff, thereby  knocking  him  down  and  injuring 


him,  an  instruction  as  to  discovered  peril  was 
authorized. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1390 ;  Dec.  Dig.  {  401.*] 

4.  Railboads  (j  376*)— Injuries  to  Pebsons 
Neab  Tback— Discovered  Pebiit— Dutt  of 
Enoine  Fireman. 

It  is  the  duty  of  a  locomotive  fireman,  on 
discovering  the  peril  of  one  near  the  track,  to 
resort  to  all  available  means  to  avoid  injuring 
him. 

[EM.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  {  1275;    Dec  Dig.  S  376.*] 

5.  Railboads  (g  400*)— Injubies  to  Pebsons 
Neab  Tback  —  Discovebed  Pebil  — Ques- 
tions FOB  JUBT. 

Where,  in  an  action  against  a  railroad  for 
injuries  through  being  struck  by  an  engine,  the 
evidence  showed  that  plaintiff  was  walking  from 
the  train,  and  that  it  was  moving  towards  him 
at  about  the  speed  he  was  walking,  it  could  not 
lie  said  that  the  injury  might  not  have  been 
avoided  bad  the  fireman  on  discovering  plain- 
tiff's position  promptly  warned  him  by  ringing 
the  engine  bell,  and  the  question  was  for  the 
jury. 

[Ed.   Note. — For  other  cases,  see   Railroads, 
Cent  Dig.  t  1375;  Dec.  Dig.  |  400.*] 

ft  Damages  (J  216*)— Elements— Pleading- 
Instructions. 

Where  the  petition,  in  an  action  for  per- 
sonal injuries,  alleged  that  plaintiff's  ability  to 
earn  a  Uvin^  was  greatly  lessened,  an  instruc- 
tion permitting  the  jury  to  consider  plaintiffs 
lessened  earning  capacity  in  the  future  in  de- 
termining his  damages  was  proper. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent.  Dig.  f  553 ;   Dec.  Dig.  f  2lft*] 

7.  Railroads  (5  401*)— Injubies  to  Pebsons 
Near  Track— Instructions. 

Where,  in  an  action  against  a  railroad  for 
injuries  through  Iwing  struck  by  an  engine,  there 
was  evidence  that  the  fireman  saw  plaintiff  near 
the  track  in  a  dangerous  position,  an  instruc- 
tion that  if  plaintiff  went  on  the  track  so  near 
the  front  end  of  the  engine  that  the  engineer 
could  not  and  did  not  see  him,  and  had  no  reason 
to  suppose  he  was  in  danger,  defendant  was 
not  liable,  was  properly  refused  as  ignoring  the 
duty  of  both  the  engineer  and  fireman  to  keep 
a  loolsout  for  persons  who  might  be  in  danger 
ahead  of  the  train,  and  also  as  Ignoring  the  duty 
of  the  fireman  to  promptly  act  on  discovering 
plaintiff's  perilous  position. 

[Ed.    Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  t  1388;  Dec.  Dig.  i  401.*] 

8.  Railroads  (S  401*)- Injuries  to  Persons 
Near  Track— Instructions. 

Where,  in  an  action  for  injuries  to  plaintiff 
through  being  struck,  while  walking  near  a  side 
track,  by  an  engine,  it  was  uncontroverted  that 
plaintiff  did  not  know  that  the  engine  was  mov- 
ing along  the  track  behind  blm,  and  there  was 
evidence  that  the  fireman  might  have  discovered 
him  in  time  to  have  avoided  the  injury,  an  in- 
struction that  if  the  place  from  which  plaintiff 
moved  was  a  safe  one,  and  the  place  to  which  he 
moved  was  a  dangerous  one,  and  it  was  not 
necessary  for  him  to  move  in  the  way  of  the  en- 
gine, and  if  the  engineer  did  not  see  him  in  the 
Elace  of  danger,  and  had  no  reason  to  believe 
e  was  there,  defendant  was  not  liable,  was 
properly  refused. 

[E2d.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8§  1387,  1388 ;   Dec.  Dig.  {  401.*] 

9.  Trial  (J  260*)— Instbuctions. 

The  refusal  of  an  instruction  substantially 
covered  by  instructions  given  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  651;    Dec.  Dig.  |  260.*] 


*For  othsr  caan  see  Him*  tople  and  lecUon  NUMBER  In  Dec.  *  Am.  Dies.  U07  to  date,  *  Reportsr  Indezai 
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10.  RAILBOADS  (S  396*)— INJT7BIE8  TO  Pebsons 
Near  Track  —  Negugence— Contbibutobt 

NEOUQENCE — SUTFICIENCT  OF   EVIDENCE. 

In  an  action  azainst  a  railroad  for  injuries 
to  plaintiff  through  being  struck  by  a  train, 
while  walking  near  the  track,  evidence  held  to 
support  findings  that  defendant  was  negligent, 
and  that  plaintiff  was  not  guilty  of  contributory 
negligence. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1356-1360;   Dec.  Dig.  f  398.*] 

Appeal  from  District  Court,  HarrisoQ  Coun- 
ty;  W.  C.  Buford,  Judge. 

Action  by  J.  R.  Crawford  against  the  Tex- 
as &  Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  appeal  Is  from  a  Judgment  for  the  sum 
of  $950  recovered  by  appellee,  the  plaintiff 
In  the  court  below,  against  appellant.  In  an 
action  for  damages  for  personal  injuries  ap- 
pellee alleged  be  had  sutTered  as  a  result 
of  negligence  on  the  part  of  appellant. 

It  appeared  from  the  eridence  that  the  ac- 
cident occurred  at  Woodlawn,  a  station  on 
appellant's  line  of  railroad.  At  tliat  station 
it  bad  two  tracks,  tbe  main  line  track  and  a 
side  track.  Tbe  tracks  were  about  8  feet 
apart  and  ran  north  and  south  and  parallel 
witb  each  otber.  Tbe  side  track  was  situ- 
ated east  of  tbe  main  line  track,  tbe  depot 
Just  east  of  the  side  track,  and  the  post 
office  a  short  distance  east  of  the  depot.  The 
place  provided  by  appellant  for  tbe  purpose 
and  used  by  persons  entitled  as  passengers 
to  be  transported  by  its  trains  from  which 
to  get  aboard  tbe  same  was  tbe  space  about 
8  feet  wide  between  the  main  and  the  side 
tracks.  When  a  train  was  on  tbe  main 
track,  and  another  train  was  opposite  it  on 
tbe  side  track,  the  space  between  them  was 
about  4  feet  Appellee  reached  Woodlawn 
about  30  minutes  before  the  soutb-bound 
passenger  train  was  due.  Seated  on  tbe 
steps  of  tbe  post  office  about  30  yards  from 
tbe  main  track,  he  was  waiting  for  tbe  com- 
ing of  said  south-bound  passenger  train,  on 
wbicb  as  a  passenger  be  intended  to  go  to 
Marshall.  While  he  was  so  waiting,  a  freight 
train  from  tbe  south,  north  bound,  took  tbe 
side  track,  stopping  something  like  25  or 
30  yards  south  of  the  depot  As  tbe  passen- 
ger train  approached  the  station,  appellee 
walked  from  tbe  post  office  to  tbe  depot  and 
across  tbe  side  track,  and  then  turned  north, 
walking  between  tbe  two  tracks  and  toward 
the  point  where  passengers  usually  boarded 
soutb-botmd  passenger  trains.  Tbe  passen- 
ger train  as  it  approached  tbe  station  was 
moving  rapidly,  and  as  it  was  about  to  reach 
tbe  point  where  he  was  walking  appellee, 
still  walking  north,  veered  towards  tbe  east 
and  was  struck  by  tbe  beam  of  tbe  pilot  on 
the  freight  train,  wbicb  in  the  meantime, 
without  bis  knowledge,  had  begun  slowly 
to  move  north  on  tbe  side  track.  The  verdict 
of  the  Jury  In  appellee's  favor  should  be  held  j 


to  include  a  finding  that  appellant  was  guilty 
of  negligence  in  so  moving  its  train,  and  that 
appellee  was  not  guilty  of  negligence  wbicb 
contributed  to  tbe  injuries  he  suffered;  or. 
If  be  was  guilty  of  such  negligence,  that  ap- 
pellant's employes  in  charge  of  its  said 
freight  train  discovered  him  in  tbe  perilous 
position  be  occupied  in  time  by  means  avail- 
able to  them  to  have  averted  the  accident 
Tbe  evidence,  we  conclude,  was  sufficient  to 
support  such  findings  by  tbe  jury.  From 
the  testimony  of  appellee  it  further  appear- 
ed: That  at  the  time  be  was  injured  be  was 
60  years  of  age,  was  a  millwright,  saw  filer, 
and  machinist,  and  was  earning  |100  per 
month;  that  until  a  short  time  before  tbe 
accident  be  bad  been  earning  $150  per  montb; 
that  he  had  a  lame  ankle,  but  otherwise  was 
"stout"  and  "all  right";  that  as  a  result  of 
tbe  injuries  he  received  be  suffered  from  bis 
Iiead,  t>ack,  side,  hip,  and  shoulders,  vomited 
up  blood,  and  was  confined  to  his  bed  about 
five  weeks,  bad  paid  for  medicines  and  serv- 
ices of  physicians  about  $25,  and  at  tbe 
time  of  tbe  trial,  about  18  months  after  tbe 
accident,  was  barely  able  to  be  up  and  about 

F.  H.  Prendergast,  for  appellant  Scott 
&  Lane  and  L<.  P.  WiUson,  for  appellee. 

WILLSON,  C.  J.  (after  stating  tbe  facts  as 
above).  The  court  instructed  tbe  Jury:  "If 
you  find  from  tbe  evidence  that  tbe  defend- 
ant  was  negligent  in  propelling  tbe  engine 
against  plaintiff  as  above  set  out,  but  yoa 
also  find  tbat  plaintiff  was  negligent  in  going 
upon  tbe  ground  at  the  point  and  putting 
himself  in  a  position  of  peril  in  which  be 
would  likely  suffer  injury  by  tbe  movement 
of  tbe  defendant's  train,  then  you  will  find 
for  tbe  defendant"  Tbe  instruction  Is  as- 
signed as  error,  on  the  ground  tbat  it  re- 
quired tbe  jury,  if  they  believed  appellee 
was  negligent  in  tbe  particular  referred  to, 
before  finding  for  appellant  to  believe  tbat 
it  also  was  negligent;  whereas.  If  appellee 
was  negligent,  tbe  verdict  should  have  been 
in  its  favor,  whether  it  was  negligent  or 
not  Tbe  instruction,  we  think,  is  not  Justly 
subject  to  such  criticism.  Tbe  effect  of  tbe 
language  used  by  tbe  court  was  to  tell  tbe 
Jury,  if  they  believed  appellee  'was  guilty  of 
negligence,  to  find  for  appellant  notwith- 
standing they  might  also  believe  that  it  was 
guilty  of  negligence. 

Tbe  court  further  instructed  the  Jury:  "If 
the  Jury  shall  find  from  tbe  evidence  tbat 
defendant's  servants  in  charge  and  control 
of  tbe  operation  of  its  engine  did  not  actual- 
ly know  of  tbe  plalntlfTs  peril,  if  any,  or  it 
tbey  knew  of  it  in  time  to  have  avoided  strik- 
ing him  with  said  engine  by  pse  of  all  effec- 
tive available  means  then  at  hand,  consistent 
witb  the  safety  of  tbe  engine  and  its  opera- 
tion, then,  in  either  event,  you  will  find  for 
defendant  company."     Tbe  criticism  made 
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of  the  InstracUon  Is  that  It  told  the  Jury  to 
find  for  defendant  If  they  believed  its  em- 
plo.Tte  in  charge  of  the  engine  either  knew 
or  did  not  Icnow  that  appellee  was  in  a  posi- 
tion rendering  it  perilous  to  blm  for  them  to 
neglect  to  use  the  means  at  hand  to  prevent 
Injury  to  him  by  the  movement  of  the  en- 
tdne.  It  is  apparent  that  the  instruction — 
douMIess  because  of  the  failure  of  the  court 
to  use  language  be  intended  to  use  to  express 
bis  meaning — was  erroneous;  but  the  error 
was  favorable  to  appellant,  and  therefore  It 
should  not  be  heard  to  complain  of  it 

The  instruction  last  quoted  was  followed 
by  one  In  the  court's  charge,  as  follows:  "On 
the  other  hand,  if  you  find  from  the  evidence 
that  the  plaintifT  was  not  negligent  in  going 
to  the  place  near  the  track  where  be  was 
struck  and  in  the  manner  of  his  doing  so, 
or,  if  negligent,  yet  if  you  are  satisfied  that 
the  plaintiff  was  discovered  near  the  track 
by  defendant's  servants  In  charge  of  the 
engine,  and  that  said  servants  negligently 
failed  to  use  ordinary  care  to  stop  or  check 
the  train  and  avoid  striking  the  plaintiff 
after  it  became  reasonably  manifest  to  them 
that  tbe  plaintiff  would  not  move  far  enough 
away  from  the  track  to  keep  from  being 
struck,  and  if  the  plaintiff  received  his  in- 
juries through  the  negligence  of  such  serv- 
ants as  above  defined,  then  find  for  the  plain- 
titr."  The  specific  objection  urged  to  this 
instruction  is  that  neither  the  pleadings  nor 
the  evidence  made  an  issue  as  to  discovered 
pern.  The  allegation  in  tbe  petition  was  a 
general  one  that  appellant  carelessly  _  and 
aegUgently  '^oved  and  ran  one  of  its'  en- 
gines against  plaintiff,  thereby  knocking  him 
down  and  thereby  greatly  and  seriously  and 
permanently  hurting  and  Injuring  him,"  etc. 
We  think  tbe  allegation  was  sufllcient  to 
rapport  tbe  charge.  Railway  Co.  v.  Dyer, 
(Tex.  Civ.  App.)  38  8.  W.  218;  Railway  Co. 
V.  Meeks  (Tex.  Civ.  App.)  74  S.  W.  320;  2 
Abbott's  Brief  on  Pleadings.  1500.  The  en- 
irineer  operating  the  locomotive  drawing  the 
freight  train  testified  that  he  did  not  see  ap- 
pellee at  all  before  the  pilot  beam  struck 
him.  He  further  testified  that  at  the  time 
tbe  engine  was  moving  about  as  slow  as  it 
coold  be  operated  and  move  the  train — 
"about  as  slow,"  be  added,  "as  an  ordinary 
man  would  walk."  Appellee  testified  be  was 
walking  towards  the  north,  the  direction  In 
which  the  freight  train  was  moving,  at  tbe 
time  tbe  pilot  beam  struck  him.  The  flre- 
man  of  tbe  locomotive  drawing  tbe  freight 
train  testified  as  follows:  "As  I  started  to 
poll  out,  I  stopped  to  flre  up,  which  would 
take  me  about  1^^  or  2  minutes,  and  I  got 
op  and  was  standing  by  tbe  seat  box  on  the 
right-hand  side  of  the  switch  going  north, 
and  as  I  leaned  out  of  my  cab  window  I 
■ee  a  man  standing  or  walking  very  slowly 
in  front  of  the  engine,  12  or  IS  inches  from 
the  engine,  and  I  called  to  tbe  engineer  to 
look  out,  atop,  and  I  called  about  three 
tlmea,  and  tbe  passenger  engine  bad  just  I 


passed  us,  and  tbe  engine  I  was  on  was  slip- 
ping along,  and  the  engineer  thought  I  was 
hallowing  to  some  one  on  tbe  passenger 
train,  and  I  called  about  tbe  third  time  be- 
fore he  stopped.  I  saw  the  engine  get 
against  blm,  but  I  could  not  see  him.  Tbe 
freight  engine  when  it  bit  him  was  going  so 
slow  I  cannot  tell  how  slow.  It  was  going 
about  as  fast  as  you  would  go  in  going  from 
here  to  the  door  In  a  walk.  *  •  •  At 
the  time  I  saw  tbe  man  walking  along  In 
front  of  the  engine,  the  passenger  train  had 
not  stopped."  It  did  not  appear  from  the 
evidence  that  any  effort  was  made,  after 
the  flreman  discovered  appellee's  perilous 
position,  either  to  stop  the  freight  train,  or, 
by  blowing  tbe  whistle  or  ringing  the  bell 
of  the  engine,  warn  him  of  the  danger  threat- 
ening him  from  the  approaching  engine.  We 
are  not  prepared  to  say  that  the  evidence 
referred  to  was  not  sufficient  to  authorize 
the  court  to  submit  to  the  Jury  discovered 
peril  as  an  issue  in  the  case.  It  was  the 
duty  of  tbe  fireman  at  once,  when  be  dis- 
covered that  appellee  was  in  peril  from  the 
moving  freight  train,  to  resort  to  all  means 
available  to  him  to  prevent  injury  to  ap- 
pellee. In  view  of  the  testimony  showing 
appellee  to  have  been  walking  from  the 
freight  train,  and  that  It  was  moving  to- 
wards him  at  about  only  tbe  speed  he  was 
walking,  It  should  not  be  said  that  the  in- 
Jury  to  him  might  not  have  been  avoided 
had  the  fireman  when  be  discovered  his  po- 
sition promptly  warned  him  of  the  approach 
of  the  engine  by  rrnging  its  bell.  Whether 
the  injury  to  him,  under  the  circumstances, 
might  have  been  so  averted  by  tbe  fireman 
or  not,  we  think  is  a  matter  about  which  the 
minds  of  reasonable  persons  might  differ. 

On  tbe  ground  that  the  pleadings  did  not 
authorize  it,  appellant  assigns  as  error  an 
instruction  by  the  court  to  the  Jury  telling 
them,  if  they  found  in  favor  of  appellee, 
they  might  consider  bis  lessened  capacity 
to  labor  and  earn  money  in  tbe  future  in  de- 
termining the  amount  of  damages  to  which 
he  was  entitled.  In  this  petition  appellee 
alleged  that  he  bad  "lost  a  great  deal  of 
time  by  reason  of  and  on  account  of  said  in- 
juries, bis  ability  to  earn  and  make  a  living 
was  greatly  Impaired  and  lessened,"  etc. 
The  assignment  is  without  merit  and  Is  over- 
ruled. 

Appellant  requested  tbe  court  to  Instruct 
the  Jury:  "If  the  plaintiff  went  onto  the 
side  track  so  near  to  the  front  end  of  the 
engine  of  the  freight  train  that  the  engineer 
on  the  freight  train  could  not  see  him  from 
his  position  on  the  engine,  and  said  engineer 
did  not  see  him,  and  had  no  reason  to  sup- 
pose plaintiff  was  in  a  place  of  danger,  then 
the  engineer  would  not  be  gnUty  of  negli- 
gence, and  the  defendant  would  not  be  lia- 
ble." The  court  did  not  err  in  refusing  to 
instruct  tbe  jury  as  requested.  The  instmc- 
tion  was  clearly  erroneous,  in  that  it  ignored 
the  duty  on  the  part  of  both  tbe  engineer 
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and  the  fireman  to  keep  a  lookout  for  per- 
sons who  might  be  In  a  position  of  danger 
ahead  of  the  freight  train,  and  Ignored  the 
duty  on  the  part  of  the  fireman  to  promptly 
act  when  he  discovered  appellee's  perilous 
position.  Nor  did  the  court  err  In  refusing 
to  instruct  the  Jury,  as  requested  by  appel- 
lant, that  appellee  would  not  be  entitled  to 
recover  If  he  "was  not  in  any  place  of  danger 
when  he  moved  over  on  the  side  track  on 
which  the  freight  train  was,  and  the  place 
to  which  he  moved  was  a  place  of  danger 
from  the  movement  of  the  freight  train,  and 
the  place  from  which  he  moved  was  not  a 
place  of  danger,  and  it  was  not  necessary 
for  blm  to  move  In  the  way  of  the  freight 
train,  and  if  the  engineer  on  the  freight 
train  did  not  see  him  in  the  place  of  danger 
and  bad  no  reason  to  believe  he  was  there." 
The  Instruction  as  requested  was  erroneous 
in  Ignoring  the  uncontroverted  fact  that  ap- 
pellee did  not  know  that  the  freight  train 
was  moving  north  on  the  side  track,  and 
therefore  in  the  exercise  of  proper  care  may 
not  have  been  negligent  on  going  on  or  near 
the  side  track  in  front  of  It  as  it  approached, 
and  in  Ignoring  the  fact  that  the  fireman 
may  have  discovered  him  in  the  place  of 
danger  occupied  by  him  in  time  to  have 
averted  the  Injury  to  him,  and  may  have 
negligently  failed,  to  do  so. 

We  do  not  think  the  court  erred  in  refus- 
ing the  special  instruction  asked  by  appel- 
lant on  the  Issue  of  contributory  negligence 
on  appellee's  part  The  instruction  given 
by  the  court  in  bis  main  charge  on  that 
feature  of  the  case  was  substantially  the 
same  as  the  instruction  refused.  Nor  do 
we  think  the  court  erred  in  refusing  the  in- 
struction asked  by  appellant  telling  the  Jury 
that  there  was  no  evidence  in  the  case  on 
which  to  base  a  finding  tbat  appellant  was 
guilty  of  negligence  In  its  manner  of  han- 
dling the  passenger  train.  As  remarked  by 
appellant  in  its  brief,  it  was  "plain  that  the 
plaintiff  could  not  recover  for  any  negligence 
In  handling  the  passenger  train" — so  plain, 
we  think,  that  it  was  unnecessary  to  so  in- 
struct the  Jury.  Certainly  without  entirely 
Ignoring  the  instructions  given  them,  the 
Jury  could  not  have  based  their  finding  on 
negligence  of  appellant  In  that  respect,  If 
they  thought  It  was  so  negligent 

The  assignment  of  error  remaining  com- 
plains of  the  action  of  the  court  in  not  grant- 
ing appellant  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence, 
in  that  it  appeared  from  the  evidence  tbat 
appellee  was  negligent  in  going  to  the  place 
where  be  was  when  the  engine  struck  him, 
and  in  that  it  did  not  appear  that  appel- 
lant was  negligent  We  think  the  evidence 
in  both  tbe  respects  specified  was  sufficient 
to  support  the  findings  of  the  Jury. 

The  Judgment  is  affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  v.  WOODS. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   27, 

1909.) 

1.  Carbikbb  (I  230*)  —  Cabbiage  of  Live 
Stock  —  Instbuctions  —  Confobmitt  to 
Pleadiros. 

In  an  action  against  a  carrier  for  cattle 
lost  in  transit,  instractions  based  on  the  theory 
that  the  shipping  contract  required  the  shipper 
to  select  cars  in  suitable  condition,  and  to  see 
that  they  were  securely  fastened,  were  proper- 
ly refused,  where  it  was  not  alleged  that  he  se- 
lected, or  that  he  was  required  to  select,  the 
cars,  nor  that  he  agreed  to  see  that  the  cars 
wete  kept  fastened,  since  such  provisions  of  tbe 
contract  were  matters  of  defense  waived  by  fail- 
ure to  plead  them ;  introduction  of  tbe  contract 
to  prove  those  provisions  which  were  pleaded 
not  warranting  the  instructions. 

[£}d.  Note.— For  other  cases,  see  Carrier^ 
Cent  Dig.  {  961;   Dec.  Dig.  {  230.*] 

2.  TBIAL  (}   260*.)— iHSTBUCnONS— Refubai»— 

Pbopbikty. 

Tbe  court,  having  instructed  fully  on  a 
defense,  properly  refused  an  instruction  charsing 
directly  on  particular  features  of  the  evidence 
under  such  defense. 

[EA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  651-653;    Dec  Dig.  S  260.*] 

3.  Cabbiers  (I  213*)— Live  Stock— Delays- 
Excuses. 

A  carrier  of  live  stock  cannot  escape  lia- 
bility for  a  delay  because  the  engineer  refused 
to  continue  the  transportation  for  lack  of  rest, 
and  the  carrier  used  ordinaiy  care  to  secure 
another  engineer ;  the  act  of  the  first-mentioned 
engineer  being  that  of  the  company. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  920-922;    Dec  Dig.  i  213.*] 

4.  Cabbiebs  (I  229*)  — Live  Siock  — Loss  — 
Dauaoe— Measube. 

A  shipper  of  cattle  lost  in  transit  could 
recover  their  actual  value  at  the  destination, 
where  there  was  no  market  there. 

[Ei.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §$  963,  964;   Dec  Dig.  {  229.*] 

Appeal  from  District  Court  Orayson  Coun- 
ty;  B.  T.  Jones,  Judge. 

Action  by  Lee  Woods  against  tbe  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Coke,  Miller  &  Coke,  Head,  Dlllard,  Smith 
&  Head,  and  Jno.  C.  Wall,  for  appellant 
Wolfe,  Hare  &  Maxey,  for  appellee. 

TALBOT,  J.  Appellee,  as.  tbe  snrvlTlng 
partner  of  the  firm  of  Davis  &  Woods,  in- 
stituted this  suit  against  appellant  to  recover 
damages  on  account  of  unreasonable  delays 
in  the  shipment  of  a  large  number  of  cattle 
over  appellant's  railroad  from  Durant  Ind. 
T.,  to  Shawnee,  Okl.  T.,  and  to  recover  tbe 
value  of  four  heads  lost  in  transit  It  was 
alleged.  In  substance,  that  on  or  about  Janu- 
ary 4, 1907,  said  firm  applied  to  appellant  for 
cars  In  which  to  make  the  shipment  of  said 
cattle,  and  appellant  agreed  to  furnish  the 
requisite  number  of  cars  for  such  purpose, 
and  to  transport  said  shipment  with  reason- 
able care  and  dispatch  between  said  sta- 
tions;   that  said  shipment  was  loaded  and 
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ready  for  transportation  at  10  p.  m.  on  said 
date,  and,  although  the  distance  between 
said  stations  is  only  about  128  miles,  the 
cattle  did  not  reach  Shawnee  until  7:30  a.  m. 
January  6,  1907.  The  acts  of  negligence  al- 
leged are:  Keeping  the  cattle  In  the  cars 
and  upon  the  road  for  so  great  a  length  of 
time,  and  rough  handling  of  same;  failure 
to  furnish  its  crews  handling  the  cattle  the 
necessary  orders  for  the  movement  of  the 
same;  failure  to  furnish  suitable  motive 
power;  in  furnishing  an  old,  womout  and 
unsuitable  locomotive;  In  furnishing  old  and 
worn-out  cars,  which  had  Insufficient  fasten- 
ings on  their  doors,  and  in  falling  to  prop- 
erly fasten  the  doors  of  said  cars  after  the 
cattle  were  placed  In  the  same,  and  to  keep 
them  fastened,  on  account  of  which  the  door 
of  one  of  the  cars  came  open  and  four  of 
the  cattle  shipped  were  lost  Appellant  an- 
swered by  general  demurrer,  special  excep- 
tions, general  denial,  and  then  by  special 
answer  pleaded  a  written  contract  of  ship- 
ment. By  supplemental  petition  appellee 
pleaded  a  general  denial  of  the  allegations 
In  appellant's  answer,  and  also  by  special 
answer  alleged  rarious  defenses  In  reply  to 
the  terms  of  the  written  contract  pleaded 
by  appellant.  The  case  was  tried  before  a 
Jury  on  the  Slst  day  of  January,  1908,  and 
resulted  In  a  verdict  In  favor  of  appellee 
for  $1,300,  and  the  railway  company  appeal- 
ed. The  evidence  was  amply  sufficient  to 
sustain  the  verdict  and  Judgment,  and  the 
asslgnnaents  of  error  relate  only  to  the  re- 
fusal of  the  court  to  give  certain  special 
charges  requesteu  by  the  defendant,  and  to 
one  para^aph  of  the  court's  general  charge. 
Two  of  the  special  charges  asked  and  re- 
fused are  as  follows:  (1)  "If  you  believe 
from  the  evidence  that  there  was  a  loss  of 
four  bead  of  cattle  en  route,  and  the  same 
resulted  from  the  use  of  an  unsuitable  car 
selected  by  the  shipper,  yon  cannot  find  In 
favor  of  plaintiff  any  amount  therefor."  (2) 
"In  this  case  you  are  instructed  that  If  you 
believe  from  the  evidence  that  four  bead  of 
cattle  were  lost  en  route,  but  if  you  further 
believe  they  were  lost  by  some  carelessness 
in  the  manner  in  which  the  door  of  the  car 
was  fastened,  plaintiff  would  not  be  entitled 
to  recover  anything  for  the  loss  of  said 
steers."  We  think  these  charges  were  prop- 
erly refused.  They  were  requested  upon  the 
theory  tliat  by  the  terms  of  the  shipping  con- 
tract entered  Into  between  appellant  and  ap- 
pellee, which  was  introduced  In  evidence,  the 
appellee  agreed  to  select  no  car  for  the 
transportation  of  the  cattle  which  was  not 
In  a  snltable  condition  therefor,  and  that  he 
agreed  to  load  and  unload  the  cars  and  see 
that  the  same  were  securely  fastened;  but 
we  think  defendant's  answer  was  insufficient 
to  authorize  the  giving  of  said  charges.  Cer- 
tain parts  of  the  written  contract  were  spe- 
cifically pleaded,  but  It  was  not  alleged  that 
appellee  selected  the  cars  In  which  the  cattle 
were  shlppeu,  nor  that,  by  any  provision  of 


said  contract,  be  agreed  to  select  them;  nei- 
ther was  It  alleged  that  appellee  agreed  to 
see  that  the  cars  were  kept  securely  fasten- 
ed. Such  provisions  of  the  contract  were 
matters  of  defense;  and.  In  the  absence  of 
pleading  setting  them  up,  they  must  be  re- 
garded as  havlDg  been  waived.  Proof  of 
such  provisions  by  the  Introduction  of  the 
contract,  which  was  doubtless  offered  in 
support  of  those  provisions  which  were 
pleaded,  did  not  warrant  the  giving  of  the 
charges  refused. 

The  third  assignment  of  error  complains 
of  the  court's  refusal  to  give  the  following 
'  charge  requested  by  appellant,  namely:  "In 
:  ttiis  case  you  are  instructed  that  If  you  be- 
lieve from  the  evidence  that  the  defendant 
exercised  ordinary  care  to  furnish  a  reason- 
ably good  engine  to  haul  these  cattle  from 
Phillips  to  Shawnee,  and.  if  you  further  be- 
lieve from  the  evidence  that  at  Phillips  a 
leak  was  discovered,  which  permitted  water 
to  escape  and  fall  into  the  fire  box,  and  that 
because  tuereof  there  were  delays  along  the 
road,  and  said  engine  did  not  make  so  good 
time  as  it  should,  and  that  because  thereof 
the  engine  finally  died  at  Maud,  but  if  you 
further  believe  from  the  evidence  that  when 
the  defendant  started  said  engine  to  Phillips 
there  was  no  leak  about  the  same,  or,  if 
there  was,  defendant  by  the  exercise  of 
ordinary  care  would  not  have  known  of  the 
same,  and  did  not  know  of  the  same,  and  If 
you  further  believe  that  after  said  leak  was 
discovered  at  Phillips  by  Engineer  Wilson, 
the  defendant  exercised  that  care  and  can* 
tion  to  haul  said  cattle  with  reasonable  dis- 
patch that  a  person  of  ordinary  care  would 
have  used  under  the  same  or  similar  cir- 
cumstances, you  cannot  return  a  verdict 
against  defendant  for  any  amount  on  account 
of  damages  suffered  by  plaintiff  by  reason 
of  any  delays  between  Phillips  and  Maud 
which  resulted  from  such  leak."  There  was 
no  error  In  refusing  to  give  this  charge,  for 
the  reason  that  it  was,  in  so  far  as  it  cor- 
rectly stated  the  law  applicable  to  the  facts, 
sufficiently  covered  by  the  fourth  paragraph 
of  the  general  charge  of  the  court,  which 
reads  thus:  "If  you  do  not  believe  from  the 
evidence  that  the  defendant,  in  transporting 
over  its  Hue  of  railway  the  said  cattle  to  the 
said  town  of  Shawnee,  failed  to  use  reason- 
able diligence  to  transport  said  cattle  over 
its  said  line  within  a  reasonable  time,,  and 
without  unnecessary  delay,  you  wiU  find  for 
defendant  on  this  issue;  or,  if  you  believe 
from  the  evidence  that  said  cattle  were  not 
transported  over  defendant's  said  line  of 
railway  within  a  reasonable  time,  but  you 
do  believe  from  the  evidence  that  said  delay, 
if  any,  was  caused  by  insufficient  motive 
power  nsed  by  the  defendant  In  the  opera- 
tion of  the  said  train,  and  you  further  be- 
lieve from  the  evidence  that  the  defendant 
exercised  the  care  and  diligence  that  a  per- 
son of  ordmary  prudence  would  have  exer- 
\  cised,   under  the  same  or  similar  clrcuiU' 
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stances,  to  have  safDcIent  motive  pow:er  to 
transport  said  cattle  over  Its  said  line  with- 
out unnecessaiy  delay,  then  you  will  also 
find  for  defendant  <n  this  issue;  or,  If  you 
do  not  believe  from  the  evidence  that  de- 
fendant failed  to  use  proper  care  In  handling 
said  train  while  it  was  transporting  same 
over  Its  said  line,  you  will  find  for  defend- 
ant on  this  issue."  This  paragraph  of  the 
charge  embraced  all  the  phases  of  the  de- 
fense sought  to  be  submitted  by  the  special 
charge,  and  all  the  law  embodied  in  said 
special  charge;  and,  having  given  instruc- 
tions that  fully  comprehended  and  clearly 
Includeu  such  defense,  it  was  not  error'  to 
refuse  to  select  certain  features  of  the  ev-1- 
dence  and  charge  directly  upon  them.  Erie 
Tel.  Co.  V.  Grimes,  82  Tex.  97,  17  S.  W.  831. 

It  is  further  assigned  that,  inasmuch  as 
there  was  testimony  showing  that  the  en- 
gineer, sent  by  appellant  from  Shawnee  to 
I'hiUips  to  operate  the  engine,  attached  to 
the  train  of  cattle,  from  that  point  to  Shaw- 
nee, claimed  rest  and  refused  to  haul  them, 
the  court  erred  in  refusing  to  charge  the 
Jury,  at  defendant's  request,  that  if  defend- 
ant, alter  learning  of  such  refusal,  exercised 
that  care  and  caution  which  a  person  of 
ordinary  care  would  have  exercised,  under 
the  same  or  similar  circumstances,  to  furnish 
another  engineer  to  haul  the  train,  they 
could  not  allow  plaintiff  anything  for  any 
damages  be  suffered  by  reason  of  the  delay 
so  caused.  We  tbtnk  there  was  no  error  in 
refusing  this  charge.  Appellant  could  not 
escape  liability  on  the  ground  that  its  engi- 
neer refused  to  continue  the  transportation 
of  the  cattle  from  Phillips  to  Shawnee,  and 
that  upon  anch  refusal  it  exercised  ordinary 
care  to  secure  another  engineer  to  perform 
that  service.  The  engineer  sent  to  Phillips 
to  operate  the  engine  and  convey  the  train 
to  Shawnee  was  such  an  agent  of  appellant, 
selected  to  carry  out  its  contract  with  appel- 
lee for  the  transportation  of  the  cattle,  that 
his  act  or  omission  in  failing  or  refusing  to 
promptly  transport  the  cattle  must  be  re- 
garded as  the  act  or  omission  of  appellant, 
and  such  failure  constitutes  no  defense  to 
plaintUTs  cause  of  action. 

Nor  did  the  court  err  in  charging  the  Jury 
that  the  n-easure  of  plaintiff's  damages  for 
the  cattle  lost  in  transit  was  the  value  of 
said  cattle  in  the  town  of  Shawnee  on  the 
6th  day  of  January,  1907.  The  undisputed 
evidence  was  that  there  was  no  marKet  for 
these  cattle  at  Shawnee,  the  place  of  desti- 
nation;  and,  in  the  absence  of  such  value, 
plaintiff  was  entitled  to  recover  their  actual 
value  there.  This  value  was  shown,  without 
dispute,  to  be  $26  per  head. 

All  the  assignments  of  error  have  been 
carefully  considered,  and  because  we  be- 
lieve none  of  them  point  out  reversible  error, 
tfle  Judgment  of  the  court  below  Is  affirmed. 


CALDWELL  V.  LANDER. 

(Court  of  Civil   Appeals  of  Teza«.     Feb.  27, 
1909.) 

Appeai.  and  Ebbob  ({  1066*)— Habiojess  Eb- 

BOB-^lNSTBUCTIONB. 

Error  in  giving  an  instruction  on  a  plea  un- 
supported  by  the  evidence  was  not  harmless  on 
the  ground  that  the  evidence  conclusively  showed 
that  the  prevailing  party  was  entitled  to  recover 
on  other  phases  of  the  case,  where  the  evidence 
on  such  phases  was  confiicting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4220 ;    Dec.  Dig.  f  1066.*] 

Error  from  District  Court,  Dallas  County; 
Thos.  F.   Nash,  Judge. 

Action  by  E.  A.  Caldwell  against  Wiley 
Lander.  From  a  judgment  for  defendant, 
plaintiff  brings  error.  Reversed  and  remanded. 

R.  D.  Coughanour  and  Spence  &  Baker, 
for  plaintiff  in  error.  Whltehurst  &  White- 
hurst,  for  defendant  in  error. 

RAINEY,  C.  J.  This  is  a  boundary  suit 
brought  by  plaintiff  in  error  against  defend- 
ant in  error  to  establish  the  ownership  of 
a  strip  of  land  claimed  by  and  in  the  pos- 
session of  defendant  in  error.  Both  parties 
plead  the  three,  five,  and  ten  year  statutes 
of  limitation.  The  court  charged  upon  all 
three  of  said  periods,  and  plaintiff  lu  error 
bases  his  assignments  of  error  upon  limitation 
being  charged  as  to  the  defendant  in  error. 

Defendant  in  error  claimed  under  only  one 
muniment  of  title — that  is,  a  deed  from  one 
Winfrey  to  himself  of  date  November  11, 
1876 — and  there  was  no  evidence  to  connect 
his  title  with  the  sovereignty  of  the  solU 
The  evidence  fails  to  show  defendant  in  er- 
ror held  adverse  possession  of  the  land  for 
three  years  under  a  title  or  color  of  title 
from  the  sovereignty  of  the  soil.  There  be- 
ing no  evidence  supporting  said  plea  of  three- 
year  limitation,  the  court  erred  in  giving 
said  charge.  Defendant  in  error  insists 
that  this  was  harmless  error,  as  the  evidence 
conclusively  shows  that  he  was  entitled  to 
recover  on  other  phases  of  the  case.  We  do 
not  agree  to  this  contention,  as  the  evidence 
was  conflicting,  and  was  such  that  the  charge 
was  calculated  to  Impress  the  Jury  that  the 
defendant  could  hold  under  three  years'  pos- 
session, and  we  cannot  say  that  the  charge 
was  not  prejudicial  to  plaintiff  in  error. 

The  Judgment  Is  reversed  and  cause  re- 
manded. 


BOOTH  V.  BURSET  et  al. 

(Court   of  Civil  Appeals  of  Texas.     Feb.  20, 
1909.) 

Tbiai,  (S  260*)  —  Instructions  —  Requests- 
Instructions  COVEBED  .  BT  GENEBAI. 
Charge. 

In  a  suit  by  administrators  to  recover  mon- 
ey belonging  to  the  estate,  in  which  defendants 
pleaded  a  set-off  for  boarding  and  for  advanoe- 
ments  to  heirs,  a  requested  instmction  that  de- 
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fendants  had  no  authority  to  make  distribution 
among  the  beiTB  after  adminiBtration  upon  the 
estate  was  begun  was  not  covered  by  a  general 
charge,  which  applied  the  limitation  as  to  de- 
fendants' authority  only  to  the  payment  of  debts 
against  the  estate,  and  not  to  the  distribution 
among  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-658;    Dec.  Dig.  §  260.»] 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Jndge. 

Action  by  W.  R.  Booth,  aa  administrator, 
against  W.  A.  Bursey  and  others,  for  mon- 
ey belonging  to  decedent's  estate.  From  an 
InsufBclent  Judgment  for  plaintiff,  plaintiff 
appeals.     Reversed  and  remanded. 

James  C.  Scott,  for  appellant.  J.  .0.  Smith 
and  Jo.  W.  Bumey,  for  appellees. 

SPEER,  J.  This  case  has  been  twice  be- 
fore reversed,  and  vrlll  be  found  reported  In 
ai  S.  W.  817,  and  107  S.  W.  557.  The  case 
is  substantially  the  same  as  It  was  on  the 
last  appeal,  and  must  be  again  reversed  be- 
cause, under  the  evidence,  appellant  as  ad- 
ministrator was  entitled  to  recover  a  great- 
er sum  than  was  awarded  to  him  by  the  ver- 
dict of  the  jury.  There  Is  nothing  In  the 
evidence  to  warrant  the  verdict  In  appellees' 
favor  as  to  $50  of  the  sum  alleged  to  have 
been  paid  by  appellees  to  Felix  Bouvet 
which  the  Jury  evidently  allowed.  Further- 
more, the  court  ought  to  hare  Instructed  the 
Jury,  as  requested  by  appellant,  that  appel- 
lees had  no  right  or  authority  to  malie  dis- 
tribution amongst  the  heirs  of  John  Bouvet, 
deceased,  after  administration  upon  bis  es- 
tate was  begun.  This  charge  was  refused,  it 
appears,  because  given  In  the  main  charge, 
but  an  examination  of  the  main  charge  dis- 
closes that  this  limitation  was  made  to  ap- 
ply only  to  the  payment  of  debts  against  the 
-estate,  and  not  to  a  distribution  among  the 
heirs.  We  do  not  think  the  appellees  were 
changeable  with  the  money  checked  out  of 
bank  by  William  Bouvet  prior  to  the  death 
of  his  father,  John  Bouvet. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  anoth- 
er trIaL 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 

TRIPIS. 
-(Conrt  of  Civil   Appeals  of  Texas.     Feb.   24, 

1909.    Rehearing  Denied.    March  17,  1909.) 
L  Cabbiebs  (I  121»)  —  Cabbiaoe  op  Fbuit— 

Refbioebatob  Cabs— Use  fob  Stobaob  — 

Duty  or  Consignee  to  Refaib. 

Where  a  carrier  allowed  a  consignee  to  re- 
tain exclusive  possession  of  a  refrigerator  car 
for  the  storage  of  fruit  shipped  for  a  considera- 
tion, after  the  relations  of  carrier  and  ware- 
hnnseman  bad  ended  by  acceptance  of  goods 
and  payment  of  freight,  the  duty  did  not  devolve 
upon  the  consignee  to  repair  the  car  to  prevent 
damage  to  the  fruit. 

(Ed.    Note. — For   other   cf>ses,    see    Carriers, 
Cent.  Dig.  i  531 ;     Dec.  Dig.  f  121.*] 


2.  Cabbiebs  (8  117*)— Cabbiaoe  of  Fbtjit— 
Refbioebatob  Cabs— Duty  of  Cabbies  to 
Repaib— Notice. 

Where  the  consignee  had  possession  of  a 
refrigerator  car,  and  only  he  and  those  authoriz- 
ed by  him  had  access  to  its  interior,  the  carrier 
was  not  bonnd  to  repair  defective  drain  pipes 
therein,  unless  it  had  knowledge  of  the  defective 
condition. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  510 ;   Dec.  Dig.  S  117.*] 

3.  Cabbiebs  (j  121*)— Cabbiaoe  of  Fbuit— 
Damage  fbom  Defective  Refbioebatob 
Cab — Contbibutoby  NEGLioEifCE. 

In  an  action  by  a  consignee  against  a  car- 
rier for  damages  to  fruit  from  defective  drain- 
pipes in  a  refrigerator  car  used  by  plaintiff  for 
storage  after  the  relations  of  carrier  and  ware- 
houseman had  terminated,  where  it  appeared 
that,  if  the  fruit  had  been  removed  from  the 
car,  It  would  have  spoiled  immediately  because 
the  consignee  had  no  cold-storage  facilities,  the 
consignee  would  not  be  negligent  in  failing  to  do 
what  would  inevitably  have  destroyed  the  fruit. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  5  531 ;  Dec  Dig.  I  121.*] 

4.  Cabbiebs  (S  136*)— Cabbiaoe  of  Fbuit— 
Dauages  fboic  Defective  Refbioebatob 
Cab— Question  fob  Juby. 

In  an  action  by  a  consignee  against  a  car- 
rier for  damages  to  fruit  from  defective  drain- 
pipes in  a  refrigerator  car.  after  the  car  bad 
arrived  at  destination  and  had  been  delivered  to 
plaintiff,  the  consignee,  so  that  the  relations  of 
carrier  and  warehouseman  had  terminated,  the 

?|uestions  of  the  carrier's  knowledge  of  the  de- 
ects,  its  negligence  in  failing  to  repair,  whether 
such  negligence  was  the  proximate  cause  of  the 
loss,  and  plaintiff's  contributory  negligence  in 
icing  the  car  was  held,  under  the  evidence,  foi 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers 
Cent.  Dig.  {  596 ;   Dec.  Dig.  {  136.  •] 

5.  Cabbiebs  (I  131*)— Cabbiaoe  of  Fbuft— 
Damages  fbom  Defective  Refbigebatoii 
Cab— Actions— Pleadings. 

In  an  action  against  a  carrier  for  damages 
to  fruit  from  defective  drainpipes  in  a  refrig- 
erator car,  which  plaintiff,  the  consignee,  after 
the  relations  of  carrier  and  warehouseman  had 
terminated,  had  rented  for  the  storage  of  fruit 
at  the  destination,  a  petition  alleging  defend- 
ant's negligence  in  failing  to  repair  the  pipes 
was  sufficient  to  admit  proof  of  any  facts  gomg 
to  show  the  negligence,  including  the  promise 
of  defendant's  agent  to  repair,  though  no  such 
promise  was  mentioned  in  the  pleadings ;  the 
duty  to  repair  not  depending  on  a  specific  prom- 
ise to  repair,  but  arising  from'  the  fact  that 
the  pipes  were  defective  after  defendant  received 
knowledge  of  the  defect. 

[FA.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  574;    Dec.  Dig.  {  131. •] 

Error  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Action  by  G.  C.  Tripis  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Coke,  Miller  4  Coke,  F.  C.  Davis,  and  B. 
W.  Teagarden,  for  plaintiff  In  error. 

JAMES,  C  J.  G.  C.  Tripis,  by  bis  amend- 
ed original  petition,  asked  for  Judgment 
against  plaintiff  In  error  for  damages  to  a 
ear  load  of  green  peaches  and  prunes  shipped 
to  him   from   Provo,  Utah,  to  Snn  Antonio, 
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Tex.,  upon  substantially  tbe  following  allega- 
tlons:  That  the  car  reached  San  Antonio 
about  September  8,  1905,  over  plaintiff  In 
error's  line,  and  the  fruit  arrived  in  good 
condition;  that  it  was  agreed  between  him 
and  the  defendant  that  the  fruit  could  remain 
in  the  car  under  refrigeration  until  plaintiff 
could  dispose  of  tbe  same  by  sales  of  the 
fruit,  in  consideration  for  which  plaintiff 
agreed  to  and  did  pay  defendant  the  sum 
of  $1  per  day  for  tbe  detention  of  the  car, 
and  for  the  use  of  the  same  to  store  and  keep 
said  fruit  and  remove  same  therefrom,  and 
to  allow  plaintiff  to  furnish  the  bunkers  of 
the  car  with  ice  in  order  to  keep  the  fruit 
under  refrigeration;,  that  it  was  tbe  custom 
of  railway  companies  at  San  Antonio,  inde- 
pendent of  such  agreement,  to  permit  such 
use  of  the  car;  that  the  car,  on  arrivfil  at 
San  Antonio,  was  defective  and  out  of  re- 
pair, and  was  wholly  insufficient  for  use  as 
a  refrigerator  car,  by  reason  of  which  de- 
fective condition  the  water  from  the  ice 
would  flow  into  and  remain  in  the  car,  caus- 
ing tbe  fruit  to  decay,  the  defect  consisting 
In  the  choking  of  tbe  drainpipes ;  that  plain- 
tiff from  the  time  of  the  arrival  of  the  car 
kept  tbe  bunkers  supplied  with  ice  sufDcient, 
but  for  the  defect  in  the  car,  to  have  kept 
the  fruit  In  good  merchantable  condition,  but 
that  defendant  negligently  permitted  said  car 
to  remain  in  said  defective  condition,  which 
caused  the  fruit  to  become  damaged,  and 
that  the  defective  condition  of  the  car  was 
known  to  the  defendant.  By  a  supplemental 
petition  plaintiff  alleged  that  the  car  was 
consigned  to  blm,  he  being  named  in  the  bill 
of  lading  as  the  consignee;  that  at  that 
time  n.  T.  Pruitt  and  Ed  Lamm  were,  and 
are  now,  owners  of  a  half  interest  in  said 
shipment;  that  after  the  filing  of  this  suit 
plaintiff  went  into  bankruptcy;  that  his 
half  interest  is  now  owned  by  M.  t.  Oppen- 
belmer ;  and  that  plaintiff  is  prosecuting  this 
suit  for  the  use  and  benefit  of  said  Pruitt, 
Lamm,  and  Oppenheimer.  The  verdict  and 
Judgment  were  for  plaintiff  for  tbe  sum  of 
$370;  he  recovering  in  the  right  of  M.  L. 
Oppenhelmer,  Ed  Lamm,  and  R.  T.  Pruitt 

The  first  assignment  of  error  is  that  a 
requested  peremptory  instruction  for  defend- 
ant should  have  been  given.  It  appears  in 
the  evidence  that  plaintiff  had  48  hours  after 
the  arrival  of  the  fruit  to  remove  it,  and 
that  there  existed  a  custom  of  long  standing 
of  allowing  fruit  cars  to  remain  on  the  de- 
livery track  after  that  time  and  until  the 
fruit  was  sold  by  the  consignee,  subject  to  a 
charge  of  $1  per  day  for  tbe  use  and  deten- 
tion of  tbe  car.  The  charge  for  tbe  excess 
time  was  collected.  It  appears  that  tbe  con- 
signee during  the  time  had  exclusive  control 
of  the  car,  having  bis  private  lock  and  key 
to  it,  and  froiii  time  to  time  he  and  those 
authorized  by  him  had  access  to  it 

The  first  question  to  consider  is  tbe  rela- 
tion or  duty  of  the  railway  company  to  tbe 
consignee  with  respect  to  defects  in  a  car 


held  and  used  by  tbe  latter  under  these  cir- 
cumstances. Tbe  relation  of  carrier  had  end- 
ed; the  goods  having  been  delivered  and  ac- 
cepted at  destination  and  the  freight  paid. 
The  relation  of  warehouseman  could  hardly 
be  said  to  exist  as  the  carrier  had  parted 
with  the  possession  and  control  of  the  goods 
to  tbe  consignee.  Tbe  fact  that  the  defend- 
ant allowed  the  continued  use  of  tbe  car  on 
the  delivery  track,  collecting  a  rate  therefor, 
would  seem  to  create  the  duty  on  its  part  to 
exercise  ordinary  care  to  keep  the  car  In 
condition  fit  to  be  used  for  the  purpose  for 
wtiich  it  was  let  It  is  immaterial  whether 
this  obtained  through  a  contract  or  by  usage. 
It  is  contended  by  appellant  that  the  relation 
was  In  the  nature  of  landlord  and  tenant  and 
that  by  analogy  to  the  law  of  landlord  and 
tenant  it  was  plaintiff's  duty  to  make  re- 
pairs; but  we  think  that  plaintiff  was  not 
authorized  to  make  repairs  of  cars,  and  such 
duty  did  not  devolve  on  him.  However,  as 
the  car  was  in  the  possession  of  plaintiff, 
and  only  he  and  those  authorized  by  blm  ap- 
pear to  have  had  access  to  its  interior,  it 
could  not  be  expected  of  the  railway  com- 
pany that  It  should  repair  defective  pipes 
therein,  unless  it  bad  knowledge  of  the  de- 
fective conditions,  and  in  our  opinion  no  duty 
devolved  on  it  whatever  to  repair  these  pipes 
until  It  was  shown  to  have  had  such  knowl- 
edge. Tbe  petition  was  careful  to  allege 
such  knowledge,  and  there  was  proof  that 
no  defect  was  developed  until  the  second 
day  after  the  arrival  of  the  car,  when  plain- 
tiffs discovered  that  the  drainpipes  were 
not  working  properly,  and  permitted  the  wa- 
ter to  run  into  the  car.  Instead  of  t>eing  con- 
ducted off;  that  Knight  the  chief  derk  of 
the  local  agent,  was  then  notified  and  fre- 
quently afterwards;  and  that  he  promised 
to  attend  to  the  same  immediately,  but  nev^ 
did.  Plaintiff,  and  the  other  interested  par- 
ties regarded  Knight  from  his  position  the 
proper  person  to  deal  with,  and  such  appear- 
ed to  have  been  his  ostensible  authority. 
Under  these  circumstances  and  evidence  it 
was  proper  for  tbe  court  to  submit  tbe  case 
to  the  Jury  as  it  did  upon  the  issue  of  de- 
fendant's negligence,  and  whether  or  not  it 
was  the  proximate  cause  of  the  Injury  to 
the  fruit  and  did  not  err  in  refusing  to  give 
the  peremptory  instruction. 

The  third,  fourth,  and  fifth  assignments 
complain  of  the  refusal  of  charges,  which 
were  as  follows: 

"(3)  You  are  charged  that  there  was  a  de- 
livery and  acceptance  of  the  fruit  to  plain- 
tiff, and  if  the  plaintiff,  after  be  acquired 
knowledge  of  the  defective  condition  of  the 
car,  if  he  bad  acquired  such  knowledge,  then 
and  in  that  event  if  you  find  he  had  knowl- 
edge of  defects  in  the  car,  it  devolved  upon 
plaintiff  to  take  such  steps  as  an  ordinarily 
prudent  person  would  have  taken  under  the 
circumstances  to  prevent  damage  to  the  fruit 
And  It  you  find  that  plaintiff  failed  to  exer- 
cise such  care,  and  that  this  was  the  proxi- 


Digitized  by 


Google 


Xta.) 


TEXAS  &  P.  BY.  C30.  v.  FORD, 


201 


mate  cause  of  damage  to  plaintiff,  tben  plain- 
tiff cannot  recover. 

"(4)  Xon  are  charged  that  If  after  plain- 
tiff discovered  that  the  fruit  was  likely  to 
become  damaged  becanse  of  defective  condi- 
tion of  cars,  and  he  made  such  discovery, 
then  It  devolved  upon  plaintiff  to  take  such 
steps  as  an  ordinarily  prudent  person  would 
have  taken  under  the  same  or  similar  cir- 
cumstances to  remove  said  fruit  from  the 
car ;  and  if  you  believe  that  plaintiff  did  not 
take  snch  step,  and  did  not  remove  the  fruit 
from  the  car  In  the  time  that  an  ordinarily 
prudent  man  would  have  done,  and  that 
snch  failure  to  remove  the  fruit  from  the 
car,  if  there  was  such  failure  to  so  remove, 
was  the  proximate  cause  of  the  damage  to 
the  fruit,  then  you  will  find  for  defendant 

"(5)  Yen  are  instructed  that  it  was  not 
the  duty  of  the  defendant  to  ice  said  car,  and 
if  plaintiff  did  Ice  said  car,  and  that  said 
icing  of  the  car  was  the  proximate  cause  of 
the  damage  to  the  fruit,  then  you  will  find  a 
verdict  for  the  defendant" 

The  court's  charge  was  silent  upon  the  sub- 
ject of  contributory  negligence  of  plaintiff. 

It  was  proper  to  refuse  the  second  of  the 
above  instructions,  for  the  reason  that  it  was 
nncontradlcted  that,  if  the  fruit  had  been  re- 
moved from  the  car,  it  would  have  spoiled 
immediately,  and  plaintiff  and  bis  associates 
had  no  cold-storage  place  to  put  it  in.  They 
conld  not  lie  declared  negligent  in  not  doing 
what  would  inevitably  have  destroyed  the 
fmit  The  last  of  the  above  charges  was 
not  worded  so  as  to  leave  the  question  of 
negligence  to  the  Jury  and  it  was  properly 
refused.  As  to  the  first  of  the  charges,  it 
was  testified  to  by  plaintiff  and  also  by 
Pruitt  and  Lamm  that  the  car  on  its  arrival 
had  ice  In  its  bunkers ;  that  said  ice  would 
melt  in  about  24  hours;  that  they  re-stored 
the  bunkers  with  ice,  and,  if  they  had  not 
done  so,  the  fruit  would  not  have  rotted, 
tince  \t  had  been  refrigerated  for  about  10 
days.  Lamm  testified  tliat  the  fruit  was  not 
damaged  until  48  honrs  after  they  received 
the  car ;  that  the  defective  condition  of  the 
car  was  discovered  on  the  second  day  after 
its  arrival.  A  little  water  was  then  seen  to 
nm  out  of  the  car  door.  They  then  notified 
Mr.  Knight  of  this  and  that  the  car  would 
be  mined  by  water,  and  he  promised  to  re- 
pair the  pipes  at  once.  On  the  third  morn- 
ing, the  car  not  being  repaired,  there  were 
two  or  three  inches  of  water  on  the  car  floor, 
and  this  was  the  condition  every  morning 
thereafter,  but  that  they  relied  upon  his 
promise  to  fix  the  drainpipes.  He  also  tes- 
tified tnat  notwithstanding  they  knew  the 
railroad  company  had  not  repaired  the  pipes 
they  continued  to  store  the  bunkers  with 
ice  and  knew  the  fruit  was  being  damaged 
from  day  to  day.  All  of  the  witnesses, 
plaintiff,  Lamm,  and  Pruitt  were  in  the 
fmlt  business,  and  were  presumed  to  under- 


stand the  business,  and  they  evidently  knew 
what  they  testified  to,  viz.,  tliat  to  keep 
the  bunkers  filled  with  ice  while  the  floor  of 
the  car  was  flooded  would  cause  the  fruit  to 
decay,  and  that  such  decay  could  have  been 
avoided  by  their  not  refilling  them  with  ice. 
It  was  admissible  for  the  jury  to  have  found 
from  the  testimony  that  plaintiff  and  his  as- 
sociates did  not  exercise  the  prudence  of  an 
ordinarily  careful  person  by  keeping  the 
bunkers  supplied  with  ice,  while  the  pipes 
were  In  the  condition  described,  after  the  dis- 
covery of  that  condition,  and  that  to  snch 
want  of  care  the  damage  sustained  by  them 
was  due.  On  the  other  hand,  the  Jury  may 
have  found  that  the  conditions  and  circum- 
stances made  It  the  act  of  a  prudent  person 
to  keep  the  bunkers  filled.  We  think  defend- 
ant was  entitled  to  have  the  first  of  the  above 
charges  given. 

The  sixth  assignment  complains  of  proof 
being  admitted  to  show  the  promise  of 
Knight  to  repair,  as  no  such  contract  was 
mentioned  In  the  pleadings.  The  petition  al- 
lied negligence  of  defendant  in  regard  to  the 
repairing  of  the  pipes.  This  general  plead- 
ing was  suflicient  to  admit  proof  of  any  facts 
that  wait  to  show  negligence.  Defendant's 
duty  to  repair  did  not  depend  on  any  specific 
promise  to  repair.  It  arose  from  the  fact 
that  the  pipes  were  defective  after  It  received 
knowledge  of  the  defect. 

What  has  been  said  we  think  covers  sub- 
stantially all  the  questions  made,  except 
the  question  of  plaintiff's  right  to  recover.  In 
this  action,  the  entire  damages.  It  is  true 
that  the  relation  of  carrier  had  terminated, 
and  that  the  injury  to  this  shipment  arose 
after  its  termination.  But  according  to  the 
evidence,  the  consignee,  Trlpis,  by  reason  of 
his  original  relation  to  defendant  had  the 
right  to  keep  the  fruit  in  the  car  upon  the 
delivery  track,  paying  $1  per  day  for  the 
privilege,  until  the  fruit  was  taken  away  by 
sales  from  day  to  day.  He  bad  this  right 
with  reference  to  the  entire  car  load  of  fruit, 
and  he  was  the  one,  as  consignee,  to  whom 
the  defendant  owed  any  duty  which  arose  by 
the  relation  it  continued  to  sustain  to  this 
shipment  while  the  car  was  there  under  de- 
murrage. We  think  he  had  the  right  to  sue 
for  and  recover  all  the  damages. 

Reversed  and  remanded. 


TEXAS  &  P.  RY.  CO.  v.  FORD. 

(Court  of  Civil  Appenls  of  Texas.     March  4, 
1909.) 

1.  Waters  and  Water  Courses  (8  125*)— 
Fdoodino  Lands  —  Surface  Waters— Ob- 
struction—Damages. 

In  an  action  for  damages  to  land  by  the 
construction  by  a  railroad  company  of  a  drain 
box  insufficient  to  drain  the  land  as  it  had  pre- 
viously been  drained,  the  measure  of  damages  is 
the  value  of  the  land,  if  rendered  vsilueless,  its 
decreased  value,  if  merely  injured,  or  its  rental 
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value  in  a  proper  case  together  with  interest 
from  th«  time  the  cause  of  action  arose:  but 
recovery  cannot  be  bad  for  the  total  market 
value  of  the  land  if  it  was  rendered  valueless, 
and  at  the  same  time  for  its  rental  value,  nor  if 
it  was  injured  merely  could  recovery  be  had 
both  for  its  depreciated  value  and  its  rental 
value. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CenL  Dig.  |  140;    Dec.  Dig.  ! 

2.  LmiTATION    OF    ACTIONS    (|    55*)— ACCBUAi 

OF  HioHT—ToBTa— Flooding  Lands. 

Limitations  begin  to  operate  against  a  cause 
of  action  for  damages  to  land  caused  by  the 
construction  by  a  railroad  companjr  of  a  drain 
box  which  was  insufficient  to  drain  the  land 
as  it  had  previously  been  drained,  at  the  time 
the  waters  diverted  or  impounded,  because  of  the 
insufficient  drain  box,  actually  produced  the  in- 
jury complained  of,  and  not  at  the  time  the  in- 
sufficient box  was  constructed. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i  305 ;    Dec.  Dig.  g  55.*] 

3.  Waters  and   Water   CotrBSES   (J   125*)— 
Surface  Waters— Diversion— Damages. 

It  being  the  duty  of  a  railroad  company  not 
only  to  80  construct  its  roadbed  as  not  to  divert 
to  the  injury  of  adjoining  lands  waters  from 
their  natural  course,  but  also  after  the  construc- 
tion of  the  roadbed  to  Iceep  it  in  such  condition 
as  not  to  so  divert  such  waters,  the  measure 
of  damages  for  injuries  caused  by  the  diversion 
of  waters  to  the  injury  of  adjoining  lands  should 
not  be  based  on  the  difference  in  value  or  the 
difference  in  the  rental  value  of  the  land  just 
before  and  after  the  construction  of  the  roadbed 
or  the  making  of  a  change  therein,  but  the  dif- 
ference immediately  before  and  immediately  aft- 
er the  land  was  actually  injured  by  the  diver- 
sion of  waters. 

[E3d.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  140 ;   Dec.  Dig.  § 

Appeal  from  District  Court,  Harrison  Coun- 
ty;   W.  C.  Buford,  Judge. 

Action  by  Samuel  Ford  against  the  Texas 
&  Pacific  Railway  Company  for  Injuries  caus- 
ed by  wrongful  diversion  of  water  on  plain- 
tilT's  land.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed  and  remanded. 

Appellant's  line  of  railroad  ran  east  and 
west  on  an  embankment  three  or  four  feet 
high,  constructed  for  the  purpose  along  the 
south  boundary  line  of  a  tract  of  land,  con- 
taining nine  acres,  belonging  to  appellee.  The 
natural  lay  of  the  land,  appellee  contended, 
caused  it  to  drain  south  and  southeast. 
When  appellant  constructed  its  roadbed  in 

18 ,  it  left  an  opening  about  twenty-eight 

feet  long  in  the  embankment,  and  across  the 
opening  constructed  a  bridge  or  trestle.  The 
opening  so  left  was  sufficient  as  a  passway  to 
the  south  side  of  its  track  for  all  the  water 
draining  to  the  south  and  southeast  over  ap- 
pellee's land.  At  a  time  not  certainly  fixed 
by  the  testimony,  but  during  or  between  the 
years  1808  and  1903,  appellant  removed  the 
trestle  spanning  the  opening  left  in  its  road- 
bed, placed  in  the  opening  a  drain  box  or  cul- 
vert two  by  three  feet  in  size,  and  then  by 
filling  in  the  opening  with  dirt  extended  the 
embankment  across  the  same.    Appellee  con- 


tended that  the  drain  box  was  not  sufficient 
as  a  passway  for  water  naturally  flowing  to 
it  over  bis  land,  and  that  because  it  was  not 
sufficient  such  water  was  impounded  on  bis 
land,  whereby  it  was  injured,  etc  He  com- 
menced an  action  for  damages,  and  as  the 
measure  of  the  damages  he  sought  to  recover 
alleged  in  his  petition,  filed  June  28,  1907,  as 
follows :  "The  plaintiff  lost  the  crops  of  1904, 
1905,  1906,  and  1907  by  reason  of  the  fact 
that  he  was  unable  to  cultivate  said  land,  be- 
cause of  repeated  overfiows.  The  use  of  the 
land  for  each  of  said  years  is  and  was  rea- 
sonably worth  $200  for  each  year.  The  plain- 
tiff avers  that  the  land  was  worth  $1,000,  and 
unless  the  defendant  is  compelled  to  put  the 
original  trestle  or  opening  in  and  under  the 
track,  or  unless  it  is  compelled  to  put  a  suffi- 
cient ditch  down  the  north  side  of  the  track, 
the  land  will  be  destroyed,  and  plaintiff  will 
be  damaged  $1,000."  In  a  trial  amendment 
filed  by  appellee  March  3,  1908,  be  alleged 
that  as  a  result  of  the  waters  being  so  im- 
pounded on  his  land  sand  bad  been  deix>sit- 
ed  thereon  to  a  "depth  of  three  feet  or  more," 
and  then  further  alleged :  "And  so  the  plain- 
tiff avers  that  before  said  trestle  was  filled 
In  the  land  was  worth  $1,000,  and  since  same 
and  by  reason  of  said  filing  in  and  raising 
the  embankment  the  land  has  become  worth- 
less." The  prayer  in  appellee's  petition  was 
for  a  Judgment  for  the  'damages  suffered  by 
him  and  for  a  mandatory  Injunction  requir- 
ing appellant  to  make  pr(^>er  provision  for 
the  passage  from  his  laud  of  water  im- 
pounded thereupon  by  appellant's  roadbed. 
The  appeal  is  from  a  Judgment  in  appellee's 
favor  for  the  sum  of  $250,  and  awarding  the 
injunction  as  prayed  for. 

F.  H.  Preudergast,  for  appellant  T.  P. 
Xoung,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  The  court  instructed  the  Jury  as 
follows:  "If  you  find  for  the  plaintiff,  the 
amount  of  your  verdict  will  be  the  reasonable 
rental  value  of  said  land  for  a  time  including 
a  period  extending  from  two  years  next  be- 
fore the  filling  of  the  petition,  which  was  fil- 
ed June  28,  1007,  to  the  present  time,  and  you 
may  also  consider  as  an  element  of  his  dam- 
ages the  decrease  in  the  value  of  said  land, 
if  any,  occasioned  by  the  deposit  of  sand  on 
the  same,  and  if  you  find  that  said  deposit, 
if  any  was  made,  was  caused  by  the  act  of  de- 
fendant in  filling  said  trestle  and  placing  the 
said  drain  box  or  wooden  culvert  as  above  ex- 
plained to  you;  but  in  this  connection  you 
will  only  consider  such  damages  and  injury 
as  was  caused  by  deposits  of  sand  made  two 
years  next  before  the  3d  day  of  March,  1908." 
The  Instruction  is  attacked  by  appellant  as 
erroneous  on  the  ground  that  it  did  not  cor- 
rectly state  the  true  measure  of  damages, 
nnd  on  the  further  ground  that  it  antborized 


•For  other  cue*  SM  lama  topic  and  section  NUMBER  In  Dec.  &  Am.  Diss.  1907  to  date,  ft  Reporter  Isdexw 


Digitized  by 


Google 


To.) 


TEXAS  &  P.  RY.  CO.  ▼.  FORD. 


203 


the  Jniy  to  find  for  both  the  rental  and  the 
decreased  market  value  of  the  land.  On  the 
gronnd  last  mentioned,  the  Instruction,  we 
think,  was  erroneous.  If  the  substitution  of 
the  drain  box  for  the  trestle  rendered  the  em- 
bankment a  nuisance  permanent  In  its  na- 
ture, in  the  sense  that  with  respect  to  the 
rights  of  appellant  It  could  not  be  abated,  and 
because  the  effect  of  Its  maintenance  was  to 
cause  constant  or  regularly  recurring  injury 
to  appellee's  land,  a  cause  of  action  at  once 
arose  in  appellee's  faror  for  all  damages  suf- 
fered or  which  might  In  the  future  be  suf- 
fered by  hUn  as  the  direct  consequence  there- 
of. In  such  a  case  the  measure  of  his  dam- 
ages wonkl  be  the  market  value  of  his  land 
if  It  was  rendered  valueless;  and  if  it  was 
merely  injured,  the  difference  In  Its  market 
Talue  immediately  before  and  Its  market  val- 
ue immediately  after  it  was  injured — together 
^ith  interest  on  the  sum  found  to  represent 
such  total  or  decreased  value  from  the  time 
the  right  of  action  accrued.  Against  snch 
a  cause  of  action  the  statute  of  limitations 
would  begin  to  operate  in  appellant's  favor 
at  the  time  the  substitution  was  made;  but 
If  the  substitution  of  the  drain  box  for  the 
trestle  did  not  render  the  embankment  a  per- 
manent nuisance,  because  with  proper  re- 
spect to  appellant's  rights  it  could  be  abated, 
or  because  the  injury  it  caused  to  appellee's 
land  was  not  constant  or  regularly  recurring, 
but  was  suffered  only  occasionally  and  at 
irregular  intervals,  the  appellee's  cause  of  ac- 
tion wonld  be  for  damages  resulting  to  him 
from  such  occasional  injuries,  and  same 
would  accrue  as  they  were  suffered,  and  not 
at  the  time  the  substitution  was  made.  The 
measure  of  his  damages  in  snch  a  case  might 
be  the  value  of  his  land,  if  rendered  value- 
less, its  decreased  value,  if  merely  Injured; 
or  its  rental  value,  in  a  proper  case — together 
with  interest  from  the  time  the  cause  of  ac- 
tion arose.  Against  a  cause  of  action  so 
arising  in  bis  favor,  the  statute  of  limitations 
would  begin  to  operate  in  appellant's  favor 
at  the  time  the  diverted  or  impounded  waters 
actually  produced  the  injury,  and  not  at  the 
time  the  Insufficient  drain  box  was  substitut- 
ed for  the  trestle.  Railway  Co.  v.  Long  (Tex. 
Civ.  App.)  113  S.  W.  316;  Rosenthal  v.  Rail- 
way Co.,  79  Tex.  325,  15  8.  W.  268;  RaU- 
way  Co.  V.  Barry,  98  Tex.  251,  83  S.  W.  5; 
RaUway  Co.  v.  Anderson,  79  Tex.  427,  15  S. 
W.  4S5,  23  Am.  St  Rep.  350;  Bonner  v. 
Wirth,  5  Tex.  Civ.  App.  560,  24  S.  W.  306; 
EaUway  Co.  t.  Davis  (Tex.  Civ.  App.)  29  8. 
W.  484;  RaUway  Co.  v.  Goldman,  8  Tex. 
ClT.  Ak).  257,  28  S.  W.  267;  Gramann  v. 
Eieholtz,  36  Tex.  Civ.  App.  309,  81  8.  W.  756; 
Railway  Co.  v.  Lenslng  (Tex.  Civ.  App.)  75 
8.  W.  826;  Railway  Co.  v,  Kyle  (Tex.  Civ. 
App.)  101  S.  W.  272;  Railway  Co.  v.  Caldwell 
(Tex.  Civ.  App.)  102  S.  W.  461;  Clark  v. 
Dyer.  81  Tex.  343,  16  8.  W.  1061;  Railway 
Co.  V.  Helsley,  62  Tex.  593;  Railway  Co.  v. 
Schofleld,  72  Tex.  406, 10  8.  W.  575;  Railway 
Co.  V.  Joachimi,  58  Tex.  4G0;  Railway  Co.  v. 


Cook,  57  Ark.  387,  21  8.  W.  1066;  Brous- 
sard  V.  Railway  Co.,  80  Tex.  329,  16  8.  W.  30. 

It  is,  we  think,  apparent  from  what  has 
been  said  that  a  recovery  cannot  be  had  foi* 
the  total  market  value  of  land  destroyed  and 
at  the  same  time  for  its  rental  value;  or, 
if  injured  merely,  for  its  depreciated  markex 
value  and  at  the  same  time  for  Its  rental 
value.  The  total  market  value  recoverable 
in  the  one  case,  and  the  decreased  market 
value  recoverable  in  the  other  case,  would  be 
determined  with  reference  to  the  time  the 
wrong  giving  a  right  to  same  occurred.  If 
the  laud  should  be  destroyed,  in  the  sense 
that  It  was  deprived  of  market  value,  in  its 
worthless  condition  it  conld  not  have  a  rent- 
al value.  If  it  should  be  merely  injured,  its 
market  value  would  be  depreciated,  because 
the  Injury  rendered  it  less  useful  than  it  was 
before  the  injury  was  suffered;  In  other 
words,  because  its  rental  value  had  been  les- 
sened as  an  effect  of  the  Injury.  In  the  one 
case  a  recovery  of  the  market  value  would  In- 
clude, as  an  element  determining  It,  the  rent- 
al value;  and  in  the  other  case  a  recovery  of 
the  depreciated  market  value  would  include, 
as  an  element  determining  it,  the  depreciated 
rental  value.  So  to  permit  a  recovery  of 
the  market  and  rental  values  in  the  one  caf^e, 
and  of  of  the  decreased  market  and  rental 
values  in  the  other  case,  would  be  to  permit 
a  double  recovery  for  the  same  element  of 
damages.  In  the  respect  that  It  authorized 
the  Jury  to  find  such  double  damages,  we 
think  the  portion  complained  of  of  the  court's 
charge  Is  erroneous.  The  error  will  necessi- 
tate a  reversal  of  the  judgment. 

With  reference  to  the  other  objection  made 
to  the  court's  charge,  appellant  insists  that 
the  true  measure  of  appellee's  damages  was 
"the  difference  between  the  rental  value  of 
the  land  before  the  drain  box  was  put  in  and 
Its  rental  value  after  the  drain  box  was  put 
in."  Appellant  cites  no  Instance  where  such 
a  measure  of  damages  has  been  applied  in  a 
case  like  this  one.  If  the  cause  of  action 
arose  at  the.  time  the  drain  box  was  substi- 
tuted for  the  trestle,  it  arose  then  because 
a  permanent  nuisance  affecting  the  market 
value  of  the  land  was  thereby  created,  and 
the  measure  of  damages  would  be  as  we  have 
indicated  above.  If  a  permanent  nuisance 
was  not  BO  created,  then  the  cause  of  action 
arose  only  when  by  a  diversion  or  impound- 
ing of  waters  caused  by  the  insufficiency  of 
the  drain  box  appellee's  land  was  injured. 
If  the  difference  in  its  rental  value  should  be 
applied  as  the  measure  of  damages  in  such 
a  case,  then  it  should  be  the  difference  in 
such  rental  value  immediately  before  and 
the  rental  value  of  the  land  immediately  aft- 
er it  was  so  injured,  and  not  the  difference 
in  its  rental  value  before  and  after  the  drain 
box  was  put  in.  It  may  not  have  been  ai>- 
parent  or  even  appeared  probable,  at  the 
time  the  drain  box  was  substituted  for  the 
trestle,  that  it  would  not  be  amply  sufficient 
to  properly  drain  the  laud.     Indeed,  if  kept 
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op«i  and  In  proper  condition  to  perform  Its 
best  service.  It  may  have  been  su£Bclent.  The 
Injury,  If  any,  suffered  by  appellee,  may  bave 
been  due  to  appellant's  failure  to  keep  the 
box  properly  cleaned  out  and  suffering  It  to 
become  so  filled  up  with  weeds,  trasb,  sand, 
etc.,  as  to  fall  utterly  to  act  as  a  passway 
for  waters  flowing  towards  the  embankment 
from  appellee's  land.  It  would  hardly  be 
contended  In  such  an  event  that  appellee's  re- 
covery should  be  limited  to  the  difference  In 
the  rental  value  or  other  value  of  his  land 
immediately  before  and  immediately  after  the 
drain  box  was  put  In.  It  was  appellant's  du- 
ty not  only  to  originally  so  construct  its 
roadbed  as  to  not  divert  to  the  injury  of  ap- 
pellee's land  waters  from  their  natural 
course,  but  also,  after  so  constructing  its 
roadbed,  to  keep  it  in  such  a  condition  as  to 
not  so  divert  such  waters.  Clark  v.  Dyer,  81 
Tex.  843, 16  S.  W.  lOCl;  Railway  Co.  v.  Dav- 
is (Tex.  Civ.  App.)  20  S.  W.  483;  Sellers  v. 
Railway  Co.,  81  Tex.  458,  17  S.  W.  32,  13 
L.  R.  A.  657. 

The  assignments  of  error,  in  so  far  as  they 
present  questions  likely  to  arise  on  another 
trial  and  not  disposed  of  by  what  we  have 
said,  relate  to  the  sufficiency  of  the  evidence, 
and  will  not  be  considered. 

The  judgment  is  reversed,  and  the  cause 
is. remanded  for  a  new  trial. 


RIO  GRANDE  &  E.  P.  RT.  CO.  v,  GARCIA. 
(Court  of  Civil  Appeals  of  Texas.     March.  3, 

1909.) 
Raiilboads  (I  411*)— Opebatiok— iNjrsiEs  to 

Animals  on  Tbacks— Actions — Damages. 
Where  an  animal  is  killed  on  an  unfenced 
portion  of  a  railroad  track,  the  company  is  lia- 
ble to  the  owner  for  its  value,  as  provided  by 
Rev.  St.  1895,  art  4528,  repardless  of  the  de- 
gree of  care  or  negligence  which  may  have  at- 
tended the  killing. 

[E!d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1411 ;  Dec.  Dig.  |  411.»] 

Appeal  from  District  Court,  Webb  Coun- 
ty;  J.  F.  MuUally,  Judge. 

Action  by  J.  M.  Garcia  against  the  Rio 
Grande  &  Eagle  Pass  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

A.  Winslow,  for  appellant  O.  0.  Pierce, 
for  appellee. 

FLT,  J.  This  is  a  suit  for  the  value  of  a 
jack  killed  by  appellant's  locomotive,  which 
was  instituted  by  appellee  in  the  justice's 
court.  This  is  an  appeal  from  a  judgment 
of  the  district  court  for  $150. 

The  jack  was  killed  while  on  the  track 
of  appellant,  which  was  not  fenced.  The 
jack  had  his  forefeet  hobbled  at  the  time, 
which  impeded  his  locomotion.  At  the  point 
where  the  jack  was  killed,  the  railroad  track 
ran  across  land  held  by  appellee  under  a 


lease  for  pasturage  purposes.  The  erideiic*- 
does  not  show  that  any  effort  was  made  by 
the  jack  to  leave  the  track,  or  that  he  was 
prevented  from  so  doing  by  the  hobbles.  The 
track  was  not  fenced  at  the  point  where  the 
animal  was  killed,  and  appellant  was  liable 
to  the  owner  for  its  value,  regardless  of  the 
degree  of  care  or  negligence  which  may  have 
attended  the  killing.  Rev.  St  1895,  art 
4528;  Railway  v.  Muldrow,  54  Tex.  233; 
Railway  v.  Childress,  64  Tex.  346.  There- 
was  no  evidence  to  show  that  the  hobblins 
of  the  animal  tended  in  any  manner  to  con- 
tribute to  his  death.  He  was  in  his  master's 
Inclosure,  and  but  for  the  failure  of  appel- 
lant to  fence  its  track  the  animal  would  not 
have  been  killed. 
The  judgment  is  affirmed. 


STRINGFELLOW  et  al.  v.  BRASELTON. 

(Court  of  Civil  Appeals   of  Texas.     Feb.    13, 
1909.) 

1.  Principal  and  Agent  (§  178*)— Notick  to 
Agent— Scope  op  Aoenct. 

Where  plaintififs  husband  agreed  with  de- 
fendant to  convey  property  in  payment  of  » 
debt,  and  nothing  remained  to  be  done  by  plain- 
tiff and  her  husband  to  consummate  the  arrange- 
ment except  to  execute,  acknowledge,  and  de- 
liver the  deed,  the  authority  previously  given 
the  notary  as  attorney  for  defendant  to  collect 
the  debt  m  money  would  not  constitute  the  no- 
tary the  agent  of  defendant  in  procuring  the 
deed,  so  that  notice  to  the  notary  that  plain- 
tiff understood  the  deed  to  constitute  a  mortgRRe, 
and  that  plaintiff  was  not  examined  privily, 
would  be  notice  of  those  facts  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  680-684 ;  Dec.  Dig.  S 
17a»] 

2.  Tbial    (J    296*)- iNSTEucnoNB  — CuBiNO 
Ebbob  by  Otheb  Instructions. 

.  The  error  in  an  instruction  that  a  grantee 
in  a  deed  would,  under  specified  circumstances 
be  bound  by  knowledge  of  the  notary  of  infirmi- 
ties in  the  deed  acquired  in  taking  Uie  acknowl- 
edgment was  not  cured  by  a  further  instructioa 
that  the  grantee  would  not  be  bound  by  knowl- 
edge or  conduct  of  the  notary,  unless  the  notary 
was  authorized  to  act  for  him,  or  unless  the 

grantee  had  knowledge  of  irregularities  in  the 
eed  and  accepted  the  benefit  thereof,  where 
there  was  no  evidence  that  the  grantee  had  any 
actual  knowledge  of  any  irregularities  in  the 
deed  or  in  its  acknowledgment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  705-718;    Dec.  Dig.  i  296.*] 

3.  Tbial  (§  220*)- Inbtbuotions— Repctitioh- 
— Undue  Pbominence  of  Issue. 

It  is  error  to  repeat  an  issue  in  several  in- 
structions so  as  to  give  it  undue  prominence. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  618;   Dec.  Dig.  {  229.*] 

4.  Acknowledgment  (f  25*)— Marbied  Wo- 
man—Sufficienct. 

Since  the  statute  requires  the  ofBcer  taking 
the  acknowledgment  of  a  married  woman  to  ex- 

Slain  the  instrument  to  her  privily,  a  failure  to 
o  so  renders  the  instrument  void,  though  she 
in  fact  fully  understood  it. 

[Ed.  Note.-<-For  other  cases,  see  Acknowledg- 
ment Cent.  Dig.  If  136-143 ;   Dec.  Dig.  I  25.*] 


•For  othar 


IM  sam*  toplg  sad  section  NUMBER  la  D«c.  *  Am.  Digs.  1907  to  date,  *  Reportar  Indazes 


Digitized  by 


Google 


Tex.) 


STRINQFELLOW  ▼.  BEA8BLTON. 


205 


8.  MoBTOAOEs  (I  34*)  —  Absoltttb  Deed  as 

MOBTOAGE. 

A  deed  absolute  in  form  signed  with  the 
understanding  that  it  was  given  in  extinguish- 
ment of  a  debt  is  not  a  mortgage,  though  it 
was  understood  that  the  grantor's  husband 
should  haye  the  option  of  repurchasing  the  prop- 
erty within  a  specified  time  for  the  amount  of 
the  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  83;  Dec.  Dig.  $31.*] 

Appeal  from  District  Court,  Hale  County; 
Ik  S.  Kinder,  Judge. 

Action  by  Ella  Braselton  against  B.  L. 
Strlngfellow  and  anotlier.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Beversed. 

h.  W.  Dalton,  Ii.  G.  Wilson,  Bern  Wilson, 
and  Gooi>er  &  Stanford,  for  appellants.  Oeo. 
L.  Mayfield,  T.  T.  Bouldln,  and  Matbes  & 
Williams,  for  appellee. 

DUNKLIN,  J.  This  was  an  action  of  tres- 
pass to  try  title  brougtit  by  the  appellee 
against  appellant  R.  L.  Strlngfellow  to  re- 
corer  lots  Nos.  9,  10,  and  11,  in  block  7,  In 
tbe  town  of  Flaluvlew.  Appellee  further 
pleaded  that  on-  or  about  the  IStb  or  19th 
of  July,  1907,  she  and  her  husband,  J.  M. 
Braselton,  executed  a  deed  to  the  property  to 
appellant  Strlngfellow,  and  she  sought  to  can- 
cel the  deed  as  a  cloud  upon  tbe  title  on  tbe 
ground  that  she  was  Induced  to  bellere  that 
the  deed  was  a  mortgage  at  the  time  she 
executed  It,  and  further  upon  the  ground 
that  she  did  not  acknowledge  said  deed  In 
accordance  with  tbe  requirements  of  the 
statute  in  such  cases  made  and  provided. 
She  further  alleged  that  the  property  was 
her  homestead  at  the  time  of  the  execution 
of  the  deed,  and  that  Bern  Wilson,  who  took 
ber  acknowledgment  as  notary,  was  the  agent 
of  R.  I*  Strlngfellow  In  procuring  the  ex- 
ecution of  said  Instrument,  and  that  he 
was  Informed  of  the  fact  that  she  understood 
the  deed  to  be  a  mortgage  at  the  time  she 
executed  It  Defendant  R.  L.  Strlngfellow 
answered  by  general  denial  and  plea  of  not 
guilty-  The  Amarillo  National  Bank  Inter- 
vened In  the  suit,  and  adopted  the  answer 
of  defendant  Strlngfellow,  and  also  pleaded 
that  at  the  time  of  the  execution  of  tbe  deed 
J.  M.  Braselton  was  indebted  to  the  inter- 
vener in  the  sum  of  |4,000  for  money  loaned, 
evidenced  by  a  promissory  note,  and  that  the 
deed  was  executed  In  consideration  of  a  credit 
of  $2,000  on  said  note;  that  the  deed  was 
executed  in  compliance  with  a  contract  made 
by  Braselton  with  Strlngfellow  as  president 
of  the  bank,  by  the  terms  of  which  the  prop- 
erty described  In  the  deed  should  be  con- 
veyed in  consideration  of  tbe  cancellation  of 
12,000  of  said  indebtedness;  that,  upon  re- 
ceipt of  the  deed,  tbe  bank  entered  a  credit, 
as  agreed,  without  any  notice  of  undue  in- 
fluence or  fraud  having  been  practiced  on  the 
plaintiff,  if  any  was  so  practiced.  The  bank 
further  alleged  that  no  one  was  authorized 


to  act  as  agent  for  tbe  bank  in  said  nego- 
tiations except  R.  L.  Strlngfellow,  and  that 
Strlngfellow  had  no  actual  or  constructlTe 
notice  of  any  fraud  or  duress  baring  been 
practiced  in  the  procurement  of  said  deed 
and  its  acknowledgment  From  a  Judgment 
in  favor  of  the  plaintiff  in  the  trial  court, 
the  defendant  and  intervener  have  appealed. 

The  evidence  of  plaintiff  that  the  property 
described  In  the  deed  was  the  homestead  of 
J.  M.  Braselton  and  family  at  the  time  tbe 
.deed  was  executed  was  not  controverted,  and 
the  theory  upon  which  the  case  was  tried, 
and  the  correctness  of  which  appellants  do 
not  challenge,  was  that  the  deed  of  conrey- 
ance  sought  to  be  annulled  is  effective  to 
vest  title  In  Strlngfellow  for  the  use  and 
benefit  of  the  bank,  unless  Strlngfellow  and 
J.  M.  Braselton  agreed  that  It  should  be  a 
paortgage  to  secure  the  payment  of  $2,000 
or  unless  Mrs.  Braselton  signed  and  acknowl- 
edged It,  believing  it  to  be  only  a  mortgage, 
the  amount  which  Braselton  owed  tbe  bank, 
and  Strlngfellow,  with  notice  of  such  under- 
standing on  her  part,  procured  her  signature 
thereto,  or  unless  the  certificate  of  Mrs. 
Braselton's  acknowledgment  was  false  in  tbe 
particulars  alleged  and  taken  by  one  em- 
ployed by  Strlngfellow  to  procure  the  execu- 
tion of  the  deed. 

Plaintiff  sou^t  to  prove  that  Bern  Wilson, 
tbe  notary  who  took  her  acknowledgment  to 
the  deed,  was  tbe  agent  employed  by  Strlng- 
fellow to  procure  the  execution  of  the  deed, 
and  in  this  manner  she  sought  to  fix  upon 
Strlngfellow  notice  of  the  alleged  falsity  of 
the  certificate  of  acknowledgment  and  of  ber 
alleged  misunderstanding  of  the  legal  effect 
of  the  deed  she  executed.  In  several  para- 
graphs of  the  charge,  the  court  in  effect 
instructed  the  Jnry  that  it  at  Ihe  time  Mrs. 
Braselton's  acknowledgment  to  the  deed  was 
taken  Bern  Wilson,  the  notary  who  took  it  or 
tbe  firm  of  Wilson,  Dalton  &  Wilson,  of 
which  be  was  a  member,  were  tbe  agents  or 
attorneys  of  Strlngfellow  or  the  Amarillo 
National  Bank  for  the  collection  of  $2,000 
owing  by  Braselton  to  the  bank,  then  Strlng- 
fellow and  tbe  bank  would  be  chargeable  with 
knowledge  of  any  failure  of  tbe  notary  to 
correctly  take  Mrs.  Braselton's  acknowledg- 
ment to  the  deed,  and  also  with  any  notice 
which  the  notary  had  that  Mrs.  Braselton 
understood  the  deed  to  be  a  mortgage.  In 
this  we  believe  there  was  error.  An  agent 
or  attorney  employed  to  collect  a  debt  has 
no  authority  to  receive  property  in  lieu  of 
money  in  satisfaction  of  the  debt.  Mechem 
on  Agency,  arts.  375,  819.  And,  if  It  be  true, 
as  contended  by  appellants,  that  prior  to  the 
execution  of  the  deed  Braselton  had  agreed 
to  sell  Strlngfellow  the  property  in  considera- 
tion of  a  credit  to  be  given  on  the  indebted- 
ness Braselton  owed  the  bank,  and  that 
nothing  was  left  to  be  done  by  Braselton 
and  wife  to  consummate  the  trade  except  to 
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execute,  acknowledge,  and  deliver  the  deed, 
the  authority  preriously  given  the  attorney 
to  collect  the  debt  In  money  would  not  of 
Itself  be  authority  to  act  aB  the  agent  of 
Strlngfellow  in  procuring  the  execution  of 
the  deed  by  Mrs.  Brnselton.  M.,  K.  &  T.  By. 
Co.  V.  Bel  iter,  88  Tex.  549,  32  S.  W.  519. 

The  re-isduln?  above  advanced  applies  with 
equal  force  to  the  first  paragraph  of  the 
court's  charge,  wherein  the  Jury  are,  in  ef- 
fect, Instructed  that  notice  to  Bern  Wilson 
that  plaintiff  did  not  willingly  execute  the 
deed  would  be  notice  to  the  appellants  of 
that  fact.  If  at  the  time  Bern  Wilson  or  his 
firm  of  attorneys  were  the  attorneys  of  ap- 
pellants generally  without  any  reference  to 
the  scope  or  character  of  such  employment. 
Appellee  contends.  In  effect,  that,  if  such  an 
error  occurs  in  some  paragraphs  of  the 
charge,  the  same  was  cured  by  Instructions 
given  in  the  seventh  paragraph,  wherein  the 
jury  were  Instructed  in  substance  that  String- 
fellow  wonld  not  be  bound  by  the  act,  dec- 
laration, or  conduct  of  any  person  unless  siloh 
person  was  authorized  to  do  and  perform 
same,  or  unless  Strlngfellow  afterwards  learn- 
ed of  such  act  or  declaration,  and  with  such 
knowledge  accepted  the  benefits  or  fruits 
thereof.  Our  attention  has  not  been  called 
to  any  evidence  In  the  record,  nor  hare  we 
been  able  to  find  any,  tending  to  prove  that 
Strlngfellow  was  notified  of  any  irregularities 
In  the  matter  of  taking  the  acknowledgment 
of  Mrs.  Braselton  to  the  deed,  nor  of  her 
understanding  that  It  was  a  mortgage  at 
the  time  ahe  executed  and  acknowledged  it, 
unless  notice  to  Bern  Wilson  was  in  law  no- 
tice to  Stringfelloiy.  The  charge  of  the  court 
Is  also  subject  to  the  criticism  by  appellant 
that  the  issue  of  whether  or  not  Mrs.  Brasel- 
ton acknowledged  that  she  had  willingly 
signed  the  deed  was  submitted  in  the  third 
paragraph  and  repeated  in  the  fourth  para- 
graph of  the  charge,  and  that  the  plaintiff's 
contention  that  Bern  Wilson  had  been  em- 
ployed by  Strlngfellow  to  procure  the  execu- 
tion of  the  deed  was  presented  with  unnec- 
essary frequency,  thereby  giving  It  undue 
prominence. 

Under  their  fourth  assignment  of  error  ap- 
pellants contend  that  the  failure  of  the  no- 
tary to  explain  the  deed  to  Mrs.  Braselton 
privily  and  apart  from  her  husband  would 
be  immaterial  if  she  in  fact  fully  understood 
it  at  that  time  from  some  other  source.  To 
hold  with  this  contention  would  be  to  dis- 
pense with  one  of  the  statutory  requirements 
in  taking  the  acknowledgment  of  a  married 
woman  to  a  deed  conveying  her  homestead, 
and  the  contention  is  overruled.  Kopke  v. 
Votaw  (Tex.  Civ.  App.)  96  S.  W.  15. 

In  view  of  another  trial,  we  suggest,  fur- 
ther, that,  if  plaintiff  signed  the  instrument 
with  the  understanding  that  it  was  a  deed, 
the  fact  that  she  also  understood  that  her 
husband  should  have  the  option  to  repurchase 


the  property  for  |2,000  within  a  given  period 
of  time  would  not  furnish  the  basis  for  a 
recovery.  Miller  v.  Tturria,  69  Tex.  549,  7 
S.  W.  206;  Rotan  Grocery  Co.  v.  Turner 
(Tex.  Civ.  App.)  102  S.  W.  932. 

For  the  errors  above  Indicated,  the  Judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


INTERNATIONAL  &  G.  N.  R.  CO.  t. 

GARCIA.t 

(Court  of  CivU  Appeals  of  Texas.     Feb.   18, 

1909.     Rehearing  Denied  March  18,  1909.) 

1.  Tbiai,  (J  256*)  —  Requests  fob  Instbuc- 
TIONS— Necessitt. 

The  omission  from  an  Instruction  of  a  ma- 
terial part  of  defendant's  pleadings  containing 
some  of  his  defenses  is  not  of  itself  affirmative 
error,  in  absence  of  a  special  charge  requested 
covering  the  omission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  628,  630;   Dec.  Dig.  I  256.*] 

2.  Tbiai,  (!  203*)— Instbuctions— Requests— 
Necessitt. 

The  court  need  not  state  the  entire  plead- 
ings in  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  }{  477-479;    Dec  Dig.  I  203.*] 

8.  Masteb  and  Servant  (J  286*)— Iwjubies 
TO  Servant— Question  fob  Jubt. 

In  an  action  for  injuries  to  a  section  hand 
by  being  thrown  from  a  hand  car  which  was 
derailed  by  running  over  the  foreman,  who  felt 
from  the  car  while  attempting  to  knock  rocks 
from  the  rail  in  front  of  the  moving  car,  wheth- 
er the  foreman  was  negligent  was  for  the  jury. 
(E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1032,  1033;  Dec.  Dig. 
I  286.*] 

4.  Negligence  (|  186*)- Question  fob  Jubt 

-Sufficiency  of  Evidence. 

Acts  forming  the  basis  of  an  action  for  In- 
juries alleKed  to  have  been  negligently  inflicted 
need  not  be  affirmatively  characterized  by  the 
witnesses  as  negligent  in  order  to  make  a  case 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  K  282,  293 ;   Dec.  Dig.  |  136.*] 

6.  Evidence  (J   472*)— Opinion  Evidence- 
Conclusions. 

In  an  action  by  a  section  hand  for  injuries 
cansed  by  the  derailment  of  a  hand  car  by  run- 
ning over  the  foreman,  who  fell  oS  while  at- 
tempting to  kick  rocks  from  the  track,  testi- 
mony that  the  foreman's  act  was  careless  or 
negligent  would  not  be  admissible. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  t  2248;  Dec.  Dig.  {  472.*] 

6.  Masteb   and    Sebvant    (g   90*)— Injubies 
TO  Sebvant— Negligence— Test. 

The  test  of  n^ligence,  in  a  servant's  ac- 
tion for  injuries  claimed  to  have  been  caused  by 
his  foreman's  negligence,  was  a  failure  to  ex- 
ercise that  degree  of  care  and  caution  which  a 
person  of  ordmary  prudence  would  have  exer- 
cised under  the  same  or  similar  circumstances, 
and  not  what  an  ordinarily  prudent  foreman 
wonld  have  done  under  the  circumstances;  the 
care  required  of  his  foreman  being  the  same  aa 
that  required  by  others  similarly  situated. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (  139 ;   Dec  Dig.  f  90.*) 
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7.  APPEAI,  AKD  EKBOS  (I  742*)— AB610NMERT8 

OF  Ekbob— Propositions. 

The  court  mles  require  assiRnments  of  er- 
ror to  be  followed  by  distinct  propositions,  and 
rimply  designating  an  assignment  a  proposition 
does  not  make  it  one. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3000;    Dec.  Dig.  J  742.*] 

&   MASnB    AND    SEBVAKT    (I    285*)— IWJTJRIES 

TO  Servant— Proximate  Cause— Qdestion 

rOB  JUBT. 

In  an  action  by  a  section  hand  for  injuries 
ransed  by  the  derailment  of  a  hand  car,  the 
evidence  showed  that  the  derailment  was  caus- 
ed by  the  foreman,  who  sat  on  the  front  of  the 
car,  attemptinfr  to  kick  rocks  from  the  rail, 
when  his  clothes  caught  in  the  wheels  throw- 
ing him  off,  or  he  lost  Ml  balance  and  fell  nn- 
der  the  car,  derailing  it.  Held,  that  a  peremp- 
tory instraction  for  defendant,  on  the  ground 
that  the. foreman's  acts  were  not  the  proximate 
cause  of  the  injuries,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant  Cent.  Dig.  I  1035;  Dec.  Dig.  i  285.*] 

9.  Master  and  Servakt  ({  291*) — Inxctbies 
TO  Servant  —  Instructions  —  Assumption 
or  Risk — Apfi,icabii.itt  to  Issues. 

In  an  action  by  a  section  hand  for  injuries 
reused  by  the  derailment  of  a  hand  car  by  run- 
ning over  the  foreman,  who  fell  from  the  front 
of  the  car,  where  the  only  allegation  as  to  as- 
ramed  risk  was  that  plaintitC  assumed  the  risk 
of  danger  from  a  derailment  by  some  one  ac- 
cidentally falling  from  the  car,  an  instruction 
was  not  justified  that  he  assumed  the  risk  of 
injoriea  from  the  acts  and  practices  of  defend- 
ant and  its  agents  which  were  known  to  him 
before  the  happening  of  the  acts  complained  of. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent.  Dig.  |  1138 ;   Dec.  Dig.  |  291.*] 

10.  Hastes  and  Servant  (S  262*)— Injuries 
TO  Sebvant— Assumption  of  Risk— Neces- 
sitt  of  Plbadino. 

Assamption  of  risk  from  danger  caused  by 
the  master's  negligence,  or  arising  from  a  faul- 
ty manner  of  work,  must  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  {  858;   Dec.  Dig.  S  262.*] 

11.  Mabteb  and  Sebvant  (I  264*)— Injuries 
TO  SrBVANT— Proof- Assumption  of  Risk. 

While  in  some  cases  the  assumption  of  a 
ptrticnlar  risk  may  be  shown  under  a  general 
plea  alleging  the  assumption  of  risks  of  the 
danger  from  which  the  injuries  resulted,  when 
the  particular  risk  is  specified  no  other  risks 
■nay  be  shown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  868,  870;  Dec.  Dig.  ( 
264.*] 

12l  Masteb  and  Servant  ({  226*>— Assump- 
tion or  Risk— Risks  Assumed— Master's 
Neolioencb. 
A  servant  does  not  assume  the  risk  of  in- 
joties  from  the  negligent  acts  and  practices  of 
the  master  or  his  representatives  of  which  be 
Imew  before  the  happening  of  the  act  complain- 
ed of. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant  Cent  Dig.  f  662;  Dec.  Dig.  {  226.*] 

13.  TeIAI.  (I  252*)— INBTRUCTIONB— APPLICA- 
BIUTT  TO  EVIDENCK. 

An  instruction  submitting  an  issue  not 
itised  by  the  evidence  was  properly  refused. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  086 ;   Dec  IMg.  i  252.*] 

14.  TBIAL  (I  IM*)  —  InSTRUCTIONB  —  A88UMP- 

noR  or  Facts. 
Id  an  action  by  B  section  hand  for  in- 
ivies  caused  by  the  derailment  of  a  hand  car 


by  running  over  the  foreman,  who  fell  in  front 
of  the  car  while  attempting  to  knock  stones 
from  the  rail,  a  requested  charge  was  erroneous 
which  assumed  that  the  foreman's  act  was  not 
negligent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  428^30;    Dec.  Dig.  S  191.*) 

Appeal  from  District  Court,  Hays  County; 
Ij.  W.  Moore,  Judge. 

Action  by  Cayetano  Garcia  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

S.  R.  Fisher,  J.  H.  Talllchet,  8.  W.  Fisher, 
N.  A.  Steadman,  and  Jno.  M.  King,  for  appel- 
lant. Will  G.  Barber  and  B.  G.  Neighbors, 
for  appellee. 

HODGES,  J.  The  appellee  was  a  section 
hand  in  the  employ  of  the  appellant  company. 
On  the  13th  day  of  June,  1906,  be  was  injur- 
ed by  the  derailment  of  a  hand  car  upon 
whicb  be  and  other  employes  were  at  the 
time  riding.  The  accident  was  caused  by 
the  section  foreman  fttlling  from  his  seat  on 
the  front  end  of  the  car,  across  the  track, 
and  throwing  the  car  oft.  It  is  charged  that 
the  section  foreman  was  negligent  in  permit- 
ting his  feet  to  become  entangled  or  caught 
by  the  wheel  of  the  car,  thereby  causing  his 
body  to  be  jerked  or  thrown  in  front  of  the 
car  and  run  over  by  the  wheels.  A  trial  be- 
fore a  jury  resulted  in  a  verdict  for  the  ap- 
pellee for  $1,000. 

Appellant  insists  that  there  was  a  fatal 
variance  between  the  allegations  and  the 
proof  as  to  the  acts  of  negligence  relied  on. 
That  portion  of  the  petition  which  under- 
takes to  state  the  cause  of  action  is  as  fol- 
lows :  "The  section  foreman  was  seated  up- 
on said  car,  with  his  feet  and  legs  hanging 
from  off  and  in  front  of  the  car;  and  while 
in  this  position  the  said  foreman  carelessly, 
recklessly,  and  negligently  sllded  his  feet  and 
legs  in  front  of  the  wheels  of  said  car  so  be- 
ing propelled  by  plaintiff  and  other  section 
hands,  and  while  said  car  was  in  motion,  in 
such  a  manner  that  his  feet  and  legs  became 
entangled  and  were  caught  under  and  by  the 
wheels  of  said  car  belonging  to  defendant, 
and  thereby  caused  said  car  to  be  derailed 
from  off  the  track  and  throwing  plaintiff 
violently  upon  the  ground  in  such  a  manner 
and  with  so  great  force  as  to  seriously  and 
permanently  injure  him,"  etc  The  plaintiff 
in  the  case  testified  that  he  was  standing  near 
the  center  of  the  car  and  immediately  behind 
Little,  the  foreman.  Little  was  at  the  time 
of  the  derailment  trying  to  kick  dirt  off  the 
track  with  his  foot,  and  had  been  in  that 
position  for  some  time.  The  cause  of  the 
derailment  was  occasioned  by  Little's  foot 
being  caught  in  the  wheels.  The  car  passed 
over  Little's  body  and  was  derailed  thereby, 
and  as  the  result  of  the  derailment  the  plain- 
tiff fell  to  the  ground.  Rodriguez,  another 
witness,  testified  that,  as  they  ran  down  to 
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the  place  where  they  were  thrown  from  the 
track,  he  saw  a  email  rock  on  the  rail,  and 
that  there  were  three  rocks  about  the  size 
of  an  egg.  He  did  not  remember  how  f&r  he 
was  away  from  them  when  he  first  saw  them, 
probably  about  six  steps.  As  they  approach- 
ed these  rocks,  Mr.  Little  tried  to  remove 
them  with  his  foot  by  kicking  at  them.  At 
the  time  he  kicked  witness  thought  the  wheel 
caught  his  pants.  He  saw  that  The  car  was 
not  going  very  fast.  On  cross-examination. 
In  speaking  of  the  rocks,  he  stated:  "They 
were  about  the  size  of  a  hen's  egg.  He  thought 
the  boss  knocked  all  three  of  them  oft,  and 
thought  that  it  was  about  the  time  be  knocked 
them  ofT  that  his  pants  were  caught  In  the 
wheels.  He  saw  the  boss  when  be  started  to 
kick  them  off.  Didn't  know  how  far  ofT  he  was 
from  them  when  he  began  hanging  bis  feet 
The  boss  was  In  the  habit  of  doing  that."  Lit- 
tle, the  foreman,  in  speaking  of  bow  the  acci- 
dent occurred,  says  that  they  were  going  at  the 
time  at  about  from  6  to  10  miles  an  hour. 
The  position  he  took  on  the  front  end  of  the 
car  was  one  usually  taken  by  a  foreman.  He 
was  looking  ahead  for  obstructions,  and  saw 
a  small  rock  on  the  track  ahead  of  them  as 
large  as  a  hen's  ^g,  or  laiger.  They  had 
approached  to  within  15  <Mr  18  feet  of  It 
when  he  saw  it  He  did  not  think  it  would 
hare  been  possible  to  stop  the  car  in  that 
space,  running  at  the  rate  of  speed  they 
were.  They  were  probably  about  20  feet  from 
It  when  be  saw  the  rock.  He  kicked  at  the 
rock  to  get  it  oft  the  rail,  and  was  not  quick 
enough,  or  something,  and  lost  his  balance 
and  fell  oft.  The  hand  car  ran  over  him  and 
went  about  CO  feet  beyond.  He  had  frequent- 
ly kicked  at  rocks  before.  There  is  no  ma- 
terial variance  between  the  pleadings  and 
this  evidence.  The  gist  of  the  allegations 
was  that  the  foreman  negligently  permitted 
bis  feet  and  legs  to  be  caught  by  the  ^heel, 
and  his  body  Jerked  in  front  of  the  car,  thus 
causing  the  derailment  and  the  alleged  injury 
to  the  appellee.  It  was  only  necessary  that 
the  substance  of  the  issue  be  proven.  Hicks 
T.  Railway  Co.,  96  Tex.  ^5,  72  S.  W.  835. 

The  proposition  under  the  second  and  third 
assignments  of  error  attacks  the  charge  of 
the  court  In  falling  to  state  all  the  defenses 
relied  on  by  the  appellant,  contending  that  in- 
evitable accident  was  one  of  the  defenses 
pleaded  as  the  cause  of  the  derailment  of  the 
car.  We  do  not  so  construe  the  pleadings. 
Neither  do  we  think  the  charge  subject  to  the 
criticism  urged.  It  the  court  bad  omitted 
a  material  portion  of  the  pleadings  of  the 
appellant  in  the  statement  of  its  defenses, 
this  would  not  of  itself  have  been  an  af- 
firmative error,  and,  in  the  absence  of  a  re- 
fusal to  give  a  special  charge  covering  the 
omission,  there  was  no  ground  for  complaint. 
A  court  is  not  required  to  state  any  more  of 
the  pleadings  of  the  parties  than  be  deems 
necessary,  and,  if  there  should  be  an  omis- 
sion, the  party  complaining  should  request 
.a  special  charge  before  be  will  be  heard  to 


urge  this  omission  on  appeal  as  a  ground 
for  reversal.  Railway  Co.  v.  Lehmberg,  75 
Tex.  66,  12  S.  W.  838. 

As  to  the  fourth  assignment,  we  deem  it 
only  necessary  to  say  that  in  our  opinion 
there  was  sufficient  evidence  of  negligence 
on  the  part  of  the  foreman  to  authorize  the 
court  to  submit  that  issue  to  the  Jury.  It 
was  not  essential  to  proof  of  negligence  that 
some  witness  should  have  testified  that  the 
acts  done  by  the  foreman  were  careless  or 
negligent.  Such  evidence,  if  oftered,  would 
not  have  been  admissible.  It  was  for  the 
Jury  to  say  whether  the  foreman's  conduct 
in  undertaking  to  kick  the  rocks  from  the 
rail  in  front  of  the  car  at  the  time  and  un- 
der the  circumstances  then  existing  was  pru- 
dent and  free  from  negligence.  This  also  dis- 
poses of  assignments  Nos.  10  and  12. 

We  think  the  court  submitted  the  proper 
test  in  telling  the  Jury  that  "negligence  was 
the  failure  to  exercise  that  degree  of  care 
and  caution  which  a  person  of  ordinary  pru- 
dence would  exercise  under  the  same  or  simi- 
lar drcnmstances,"  and  properly  refused  the 
charge  requested  by  the  appellant  giving  as 
the  test  what  an  ordinarily  prudent  foreman 
would  have  done  under  the  circumstances. 
We  know  of  no  rule  that  permits  the  exercise 
of  less  care  on  the  part  of  a  section  fore- 
man, in  order  to  escape  the  charge  of  neg- 
ligence, than  Is  exacted  of  others  similarly 
situated. 

Assignments  Nos.  7,  8,  and  9  are  too  gen- 
eral to  be  considered  as  propositions  within 
themselves,  and  are  not  followed  by  any  dis- 
tinct propositions  as  required  by  the  rules. 
Simply  labeling  an  assignment  a  proposition 
does  not  make  it  one. 

The  thirteenth  assignment  is  based  on  the 
refusal  of  the  court  to  give  a  peremptory  in- 
struction to  find  for  the  defendant  below  up- 
on the  assumption  that  the  acts  of  the  fore- 
man were  not  the  proximate  cause  of  the 
Injury.    The  charge  was  properly  refused. 

Special  charge  No.  6  requested  and  refus- 
ed, submits  a  defense  not  pleaded  as  one  of 
the  risks  assumed  by  appellee.  The  charge 
seeks  to  exonerate  the  appellant  from  liabili- 
ty upon  the  ground  that  the  appellee  assumed 
the  risk  of  injuries  from  the  acts  and  prac- 
tices of  the  appellant  and  its  agents  which 
were  known  to  him  "before  the  happening  of 
the  acts"  complained  of.  No  such  defense  as 
this  was  pleaded.  It  was  alleged  by  the  ap- 
pellant that  the  appellee  assumed  the  risk 
or  danger  of  the  car's  being  derailed  by  some 
one  falling  from  the  car  by  accident  and 
through  no  want  of  ordinary  prudence,  but 
that  issue  is  not  presented  in  the  requested 
charge.  The  assumption  by  the  servant  of 
the  risk  of  being  injured  from  a  danger  caus- 
ed by  the  negligence  of  the  master  or  his 
representative,  or  that  arising  from  a  faulty 
system  of  doing  business,  is  a  special  defense 
and  must  be  pleaded  in  order  to  be  made 
available.  While  In  some  Instances  the  as- 
sumption of  a  particular  risk  or  danger  may 
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be  urgied  as  a  defense  under  a  general  plea 
charging  that  the  plaintiff  In  the  case  assum- 
ed the  risks  of  the  dangers  from  which  bis 
Injuries  resulted,  yet  when  the  particular 
risk  Is  Bpeclfled  this  defense  is  restricted  to 
those  alleged.  In  this  case  there  is  no  gener- 
al plea  of  assumed  risk,  nor  is  the  particular 
risk  here  sought  to  have  been  brought  to  the 
attention  of  the  Jury  mentioned  In  the  plead- 
ings of  the  defense.  Besides,  the  charge  does 
not  announce  a  correct  proposition  of  law. 
In  O.,  C.  &  S.  F.  Ry.  Co.  v.  Brentford,  79  Tex. 
619,  15  S.  W.  661,  23  Am.  St  Rep.  377,  our 
Supreme  Court  says:  "When  the  cause  of 
the  injury  is  the  direct  act  of  the  master,  or 
his  representative,  it  cannot  be  said  that  the 
servant's  remaining  In  the  employment  is  the 
proximate  cause  of  the  injury,  even  though 
the  servant  may  have  Imown  that  the  mas- 
ter or  his  representative  had  frequently  done 
the  same  or  similar  acts  which  imperiled  his 
safety,  for  the  act  which  In  such  case  causes 
the  injury  is  the  wrongful  act  of  the  master 
or  of  blB  representative,  the  result  of  the 
exercise  of  the  will  of  the  one  or  the  other, 
and  hence  the  proximate  cause  of  the  effect 
from  which  the  master  ought  not  to  be  per- 
mitted to  go  free  from  liability  on  the  ground 
that  the  servant  knew  he  had,  before  the  hap- 
pening of  the  Injury,  done  acts  such  as  that 
from  which  the  Injury  resulted,  but  still  re- 
mained in  bis  service." 

Special  charge  No.  7  requests  the  court  to 
mbmit  an  issue  not  raised  by  the  evidence. 
There  was  no  testimony  that  the  foreman 
tbongbt  that  the  rocks  at  which  be  claims  to 
have  kicked  would  derail  the  car,  or  that  he 
did  so  to  avert  a  peril.  This  special  charge 
is  also  erroneous  In  assuming  to  tell  the  Jury 
H  a  matter  of  law  that,  if  he  attempted  to 
remove  the  obstruction  under  those  condi- 
tions, bis  act  was  not  neglip^nt. 

The  remaining  assignments  are  overruled, 
and  the  Judgment  is  affirmed. 


SW^IFT  &  CO.  V.  MARTINB. 

(CoDrt  of  Civil  Appeals  of  Texas.     Jan.  30, 
1909.) 

1.  ICabteb  ahd  Sebvant  (|  293*)— Injubt  to 
Sekvawt— Actions— iNSTBUcnows  —  Impos- 
ino  A  Gbeateb  Degbee  of  Cabe  Than  Re- 
<)ciBED  BT  Law. 
lo  an  action  ai^ainst  a  master  for  injuries 
to  a  servant  by  falling  down  an  elevator  shaft, 
a  diaise  that  if  the  Jury  believed  that  the  serv- 
ut  stepped  Into  the  shaft  not  knowing  it  to 
be  a  sliaft,  bnt  believing  that  he  was  stepping 
apon  a  floor,  and  that  there  waa  not  sufficient 
li(fat  in  the  shaft  to  render  the  danger  open  to 
the  commMi  observation  of  persona  possessing 
the  enerience  and  discretion  of  the  servant,  ana 
tliat  the  &Uaie  to  have  the  shaft  so  lighted  was 
a  Cailnie  to  ezerdse  that  degree  of  care  for  the 
safety  of  employes  which  a  person  of  ordinary 
pnidence  would  have  exercised,  under  the  same 
drcnmatances,  etc,  plaintiff  should  recover,  did 
net  impose  on  defendant  a  greater  burden  than 
aothorized  by  law  by  requiring  It  to  so  light 


the  elevator  shaft  that  the  danger  of  falling 
into  it  would  be  patent  and  open  to  the  servant. 
[£:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  293.*] 

2.  Masteb  ahd  Sebvant  (S  296*)— Injubieb 
TO  Sebvant— Actions— INSTBTJCTIOHB. 

In  an  action  for  injuries  to  a  servant  by 
falling  into  an  elevator  shaft,  a  charge  that  if 
there  was  on  the  shaft  door  a  notice  indicating 
that  it  was  a  door  to  an  elevator  shaft,  and  a 
person  of  ordinary  prudence,  possessing  the 
same  experience  and  capacity  to  appreciate 
danger  as  the  injured  servant,  wonld  under  the 
circumstances  have  observed  the  notice  before 
entering  the  shaft,  and  would  not  thereafter 
have  entered  it  in  the  absence  of  the  elevator 
car,  the  servant  was  guilty  of  contributory  neg- 
ligence, was  not  objectionable  as  stating  facta 
which  would  constitute  contributory  negligence 
as  matter  of  law  and  then  leaving  the  question 
of  whether  the  facts  constituted  contributory 
negligence  to  the  jary. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  296.*] 

3.  Masteb  and  Sebvant  (g  217*)— Absuuf- 
TiON  OF  Risk— Knowledge. 

If  a  servant  stepped  into  an  open  elevator 
sliaft  when  there  was  sufficient  fight  in  the 
shaft  to  render  the  danger  of  so  doing  patent 
and  open  to  the  common  observation  of  per- 
sons possessing  the  experience  and  discretion 
to  appreciate  such  a  danger  which  the  servant 
possessed,  the  injuries  would  be  the  result  of  an 
assumed  risk,  and  there  could  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  574-600;    Dec.  Dig.  f 

4.  Appeai,  and  Ekbob  (§  1067*)— Review— 
Habi(i.ess  Ebbob  —  Failube  to  Give  In- 
stbuction. 

In  an  action  for  injuries  to  a  servant  by 
falling  down  an  elevator  shaft,  the  failure  to 
charge  to  find  for  defendant,  if  the  sole  proxi- 
mate cause  of  the  injury  was  the  negligence  of 
a  co-employe  in  leaving  the  elevator  door  open, 
was  not  prejudicial  error,  where  the  court,  by 
directing  a  verdict  for  defendant  if  the  jury 
found  that  it  was  not  negligent  in  failing  tc 
light  the  shaft  or  in  failing  personally  to  warn 
tiie  injured  servant,  in  effect  assumed  that  de- 
fendant wonld  be  entitled  to  recover  in  such  a 
case,  and  the  charge  ifowhere  permitted  a  re- 
covery for  negligence  in  leaving  the  elevator 
door  open. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  1067.*] 

6.  Tbial  (S  260*)— Refusal  or  Requests- 
Special  Chaboes  Embbaced  in  Chabges 
Given. 

Where  the  defense  of  contributory  negli- 
gence was  fairly  presented  by  the  court's  charge, 
there  was  no  error  in  refusing  special  diarges 
thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  651-659;   Dec  Dig.  i  260.*] 

6.  Witnesses  (g  331%*)— Impeacuing  Testi- 
MONT— Foundation. 

Where  no  proper  predicate  was  laid  for  im- 
peaching testimony,  it  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  I  831%.*] 

7.  Tbial  (S  133*)— Conduct  of  Counbel— Ab- 
GuiiENT— Action  of  Coubt. 

In  an  action  against  an  employer  for  per- 
sonal injuries  to  plaintiff's  son,  plaintiff's  coun- 
sel, in  his  address  to  the  jury,  stud:  "Lay  aside 
the  fact  that  this  man — yon  cannot  give  him 
compensation  for  suffering  he  undergoes  when 
he  sees  his  boy  crippled  for  life.     Your  hearts 
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rush  ont  to  him  in  sympathy,  bat  yoa  cannot 
do  that.  But  you  can  compensate  him  for  his 
pecuniary  loss,  and  :^oa  can  do  something  that 
will  perhaps  malie  it  more  safe  for  me,  and 
your  boy,  and  mine,  and  everyliody  else  that 
has  occasion  to  deal  with  these  people,  to  see 
that  they  treat  us  as  reasonably  prudent  men 
ought  to  treat  others."  Held,  that  the  language 
was  not  so  inflammatory  as  to  be  ground  for  re- 
versal, where  the  jury  were  pointedly  charged 
not  to  consider  it. 

[Ea.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  303;    Dec  Dig.  §133.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Irby  Dunklin,  Judge. 

Action  by  Joseph  A.  Martlne  against  Swift 
&  Co.  Judgment  for  plaintiCt,  and  defendant 
appeals.    Affirmed 

Lassiter  &  Harrison,  for  appellant.  Bell 
&  Milam,  for  appellee. 

SPEER,  J.  Tbls  Is  an  action  by  Joseph  A. 
Martlne  against  Swift  &  Co.  to  recover  dam- 
ages growing  out  of  personal  injuries  re- 
ceived by  bis  son,  Thomas,  by  reason  of  fall- 
ing Into  an  open  elevator  shaft  at  the  paclc- 
Ing  establishment  of  tbe  defendant,  in  whose 
employment  both  father  and  son  were  at  tbe 
time  of  the  accident.  The  defendant  pleaded 
the  general  Issue,  contributory  negligence, 
and  assumed  risk.  There  was  Judgment  for 
the  plaintifT  in  the  sum  of  $1,700,  and  the 
defendant  has  appealed. 

Since  the  assignments  for  the  most  part 
relate  to  charges  given  or  refused,  we  here 
set  out  the  court's  charge,  so  far  as  the  same 
is  pertinent: 

"(1)  If  you  believe  from  the  evidence  that 
on  the  occasion  in  controversy,  plaintUTs  son, 
Thomas  Martlne,  stepped  into  defendant's 
elevator  shaft  not  knowing  that  the  same 
was  an  elevator  shaft,  and  believing  that  he 
was  stepping  upon  a  floor,  and  that  he  was 
thereby  caused  to  fall  and  sustain  Injuries, 
and  if  you  further  believe  from  tbe  evidence 
that  when  said  Thomas  Martlne  stepped  into 
said  shaft  there  was  not  sufficient  light  in 
said  shaft 'to  render  the  dang^ef  stepping 
into  the  same,  in  the  absence  Of  the  elevator 
car,  patent  and  open  to  the  common  observa- 
tion of  persons  possessing  the  experience  and 
discretion  to  appreciate  such  dangers  which 
you  believe  from  tbe  evidence  said  Thomas 
Martlne  possessed  at  the  time,  and  that  the 
failure  of  the  defendant  to  have  said  shaft 
so  lighted,  without  warning  said  Thomas 
Martlne  in  person  of  the  location  of  said 
elevator,  was  a  failure  to  exercise  that  degree 
of  care  for  the  safety  of  its  employes  which 
you  believe  a  person  of  ordinary  prudence 
would  have  exercised  under  the  same  circum- 
stances, and  that  such  failure,  If  any,  of  the 
defendant,  was  the  proximate  cause  of  the 
injuries  so  sustained  by  said  Thomas  Mar- 
tlne, then  you  will  return  a  verdict  in  favor 
of  the  plaintiff  against  the  defendant. 

"(2)  The  foregoing  instruction,  however,  is 
given  subject  to  tbe  quallflcation  contained  In 


this  further  instruction,  to  wit:  If  you  be- 
lieve from  the  evidence  that  there  was  oa 
the  door  of  said  elevator  shaft,  through 
which  plaintiff's  son  entered  the  shaft,  a 
printed  sign  or  notice  Indicating  that  the 
same  was  the  door  to  an  elevator  shaft,  and 
that  a  person  of  ordinary  prudence,  possess- 
ing the  same  experience  and  capacity  to  ap- 
preciate danger  which  you  believe  from  the 
evidence  said  Thomas  Martlne  possessed  at  the 
time,  would,  under  the  same  circumstances, 
have  observed  said  sign  or  notice  before  en- 
tering said  shaft,  and,  after  discovering  the 
same,  would  not  have  entered  It,  in  the  ab- 
sence of  the  elevator  car,  then  you  will  find 
that  plaintiff  himself  guilty  of  negligence 
proximately  contributing  to  his  Injury. 

"(3)  On  the  contrary,  If  you  believe  from 
the  evidence  that  a  person  of  ordinary  pru- 
dence, of  the  same  experience  and  capacity  to 
appreciate  danger  which  you  believe  from 
the  evidence  that  Thomas  Martlne  possessed 
at  the  time,  would  not,  under  the  same  dr- 
cumstances,  have  observed  said  sign  or  notice, 
and  would,  under  tbe  same  circumstances, 
have  stepped  Into  said  open  shaft.  Just  as 
plaintiff's  son  stepped  Into  it,  then  you  will 
find  that  said  Thomas  Martlne  was  not  guilty 
of  negligence  proximately  contributing  to  his 
injury. 

"(4)  If,  under  foregoing  instruction,  yoa 
find  that  said  Thomas  Martlne  was  himself 
guilty  of  negligence  proximately  contribut- 
ing to  his  injury,  then  you  will  return  a  ver- 
dict In  favor  of  the  defendant,  independent  of 
any  finding  you  may  make  upon  any  issue 
submitted  to  you  In  tbe  first  paragraph  (^ 
this  charge. 

"(5)  You  are  further  instructed  that  if  yon 
believe  from  the  evidence  that,  when  said 
Thomas  Martlne  stepped  Into  said  shaft, 
there  was  sufficient  light  in  said  shaft  to  ren- 
der the  danger  of  so  doing  patent  and  open 
to  the  common  observation  of  persons  pos- 
sessing the  experience  and  discretion  to  ap- 
preciate such  a  danger,  which  you  believe 
from  the  evidence  said  Thomas  Martlne  pos- 
sessed at  the  time,  then  you  will  return  a 
verdict  In  favor  of  the  defendant 

"(6)  The  defendant  was  not  an  Insurer  of 
the  personal  safety  of  Thomas  Martlne  while 
he  was  engaged  in  Its  service,  and  the  extent 
of  its  duty  to  him  was  to  exercise  that  de- 
gree of  care  for  his  personal  safety  which  a 
person  of  ordinary  prudence.  In  the  same  sit- 
uation, would  use  under  the  same  or  similar 
circumstances;  and  if  you  believe  from  all 
tbe  facts  and  circumstances  In  evidence  that 
a  person  of  ordinary  prudence,  in  defendant's 
situation,  would  not,  under  the  same  circum- 
stances, have  lighted  said  elevator  shaft  ar- 
tificially, and  would  not  have  personally  noti- 
fied said  Thomas  Martlne  of  the  location  of 
said  shaft,  then  you  will  return  a  verdict  in 
favor  of  the  defendant." 

It  is  first  Insisted  that  the  first  paragraph 
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of  the  chargs  Imposed  upon  appellant  a  great- 
er bardoi  tliao  autborlced  by  law.  In  that 
It  reqnlred  appellant  to  so  light  the  eleyator 
shaft  as  that  the  danger  of  falling  into  it 
would  be  patent  and  open  to  the  injured  em- 
ploye ;  but  it  will  be  observed  that  the  Jury 
are  further  required  to  find  that  the  failure 
of  ai4>eUant  to  hare  its  said  shaft  so  lighted 
— ^whatever  the  extent  of  that  failure — was 
a  failure  to  exercise  that  degree  of  care  for 
the  safety  of  its  employes  as  they  believe  an 
ordinarily  prudent  person  would  have  ex- 
ercised under  the  same  circumstances,  L  e., 
that  the  defendant,  in  failing  to  light  Its 
elevator  shaft  so  that  the  danger  would  be 
apparent  to  its  emidoyes,  was  guilty  of  neg- 
ligence. In  such  case  we  think  necessarily 
the  verdict  should  be  for  the  plaintiff. 

The  second  paragraph  of  the  charge  is  next 
attacked  upon  the  ground  that  if  Thomas 
Marline,  after  having  seen  the  sign  on  the 
door  and  having  discovered  the  elevator  shaft, 
should  have  walked  into  it,  he  would  neces- 
sarily be  guilty  of  contributory  negligence, 
and  it  was  therefore  improper  to  leave  the 
determination  of  that  question  to  the  Jury; 
but  tbe  charge  as  given  was  favorable  to  the 
appellant,  and  we  see  no  merit  in  the  crit- 
icism made. 

The  criticism  of  the  fifth  paragraph  of  the 
charge  Is  predicated  on  the  assumption  that 
the  court  was  there  dealing  with  the  issue  of 
contributory  negligence;  whereas  It  is  ap- 
parent that  another  and  different  defense,  to 
wit,  that  of  assumed  risk,  was  presented.  As 
a  charge  (m  assumed  risk,  tbe  paragraph  ap- 
pears to  be  unobjectionable. 

The  greatest  show  of  merit  is  presented  In 
appellant's  fourth  and  fifth  assignments  of 
error,  to  the  effect  that  the  Jury  should  hare 
been  instructed  to  find  for  appellant  if  the 
sole  proximate  cause  of  Thomas  Martlne's 
injury  was  tbe  negligence  of  a  co-employe  in 
leaving  the  elevator  door  open.  An  examina- 
tion, however,  of  the  sixth  paragraph  of  the 
-court's  charge,  will  show  that  the  court  in 
-effect  assumed  that  appellant  would  be  en- 
titled to  a  verdict  in  such  a  case  by  directing 
a  verdict  in  Its  favor  if  the  Jury  found  that 
it  was  not  negligent  in  failing  to  light  the 
elevator  shaft,  or  In  failing  personally  to 
warn  the  said  Thomas  of  the  location  of 
said  shaft  It  Is  also  to  be  remarked  that 
the  charge  nowhere  permitted  a  recovery  up- 
on negligence  in  leaving  the  elevator  door 
open. 

The  defense  of  contributory  negligence  ap- 
pears to  have  been  fairly  presented,  and 
there  was  therefore  no  error  in  refusing  tbe 
various  special  charges  nequested. 

There  was  no  error  in  excluding  the  testi- 
mony of  the  witness  Robert  Erwin.  The  ef- 
fect of  this  testimony,  if  admitted,  would 
have  been  to  impeach  the  witnesses  Sligh  and 
Hare,  and  no  proper  predicate  was  laid  for 
the  introduction  of  such  impeaching  testi- 


mony. Smith  T.  Jones,  11  Tex.  dv.  App.  18, 
31  S.  W.  306. 

Counsel  for  appellee,  during  his  address 
to  the  Jury,  made  use  of  the  following  lan- 
guage :  "Lay  aside  the  fact  that  this  man — 
you  cannot  give  him  compensation  for  suffer- 
ing he  undergoes  when  he  sees  his  boy  crip- 
pled for  life.  Your  hearts  rush  out  to  him 
In  sympathy,  but  you  cannot  do  that  But 
you  can  compensate  him  for  his  pecuniary 
loss,  and  you  can  do  something  that  will  per- 
haps make  it  more  safe  for  me,  and  your  boy, 
and  mine,  and  everybody  else  that  has  occa- 
sion to  deal  with  these  people,  to  see  that 
they  treat  us  as  reasonably  prudent  meja 
ought  to  treat  others."  It  Is  insisted  that 
this  language  was  of  such  inflammatory  char- 
acter as  that  its  use  should  work  a  reversal 
of  the  case,  notwithstanding  the  trial  court 
pointedly  instructed  the  Jury  not  to  consider 
It;  but  we  think  otherwise.  It  is  doubtful 
if  the  language  is  objectionable  at  all  in  view 
of  the  Issues  in  the  case;  but,  if  so,  clearly 
the  instruction  was  sufficient 

The  verdict  and  Judgment  are  supported  in 
the  evidence,  not  only  upon  the  issue  of  ap- 
pellant's negligence,  but  upon  the  defensive  is- 
sues of  contributory  negligence  and  assumed 
risk. 

We  find  no  error  In  the  Judgment,  and  it  is 
affirmed. 


OALVIN  V.  McCONNBLL  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     Jan.  30, 
1909.) 

1.  Reckivebs  (I  1*)— ApponmtiHT— Natube 
OF  Remedy. 

The  remedy  of  a  receivership  is  in  all  cases 
to  be  cautiously  applied. 

[Ed.   Note.— For  other  cases,   ses   Receivers, 
Cent  Dig.  S  1;   Dec.  Dig.  f  l.»] 

2.  COBPOBATIONS   (f  553*)   —  RXCKIVKBSHIP  — 

GaouRDS— Insolvency. 

A  creditor,  having  a  valid  debt  against  an 
Insolvent  corpotation,  secured  by  Hen,  Is  en- 
titled to  collect  it  in  a  legal  way  .without  the 
appointment  of  a  receiver,  unless  tbe  statute 
or  equitable  prrinciples  authorize  a  receivership 
under  the  circuinstances :  it  not  being  presumed 
that  the  property  will  be  needlessly  sacrificed 
in  enforcing  the  lien. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2201-2216;   Dec  Dig.  (  553.*] 

3.  COBPOBATIONS  (8  559*)  — Receivebs  — Af- 

POINTMERT— BrrKCT— EJXISTINO   LlENS. 

The  appointment  of  a  receiver  for  an  insol- 
vent corporation,  on  the  intervention  of  creditors 
In  a  suit  by  a  director  thereof  on  notes  owned 
by  himself,  secured  by  a  lien,  en  the  ground 
that  the  director  had  negligently  permitted  tbe 
corporation  to  become  Insolvent,  would  not  de- 
stroy tbe  director's  lien  for  security  of  his  notes. 
[EJd.  Note. — For  other  cases,  see  Corporations, 
Cent  IHg.  i  2248;    Dec.  pig.  {  559.*I 

4.  oobpobations   (§  553*)— appointment  op 
Receiveb— Insolvency. 

Mere  Insolvency  of  a  corporation  is  not  suf- 
ficient in  equity  to  authorize  the  appointment  of 
a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2201-2216 ;   Dec.  Dig.  {  553.*] 
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6.  OoBPOBATiONs  ({  566*)— Cbeditobb'  LiBiia 

— Natube. 

General  creditors  of  an  insolTent  corpora- 
tion have  a  lien  on  ita  assets,  if  at  all,  only  after 
the  payment  of  debts  having  priority. 

[E}d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  066.*] 

6.  ExECTTTioN  (I  224*)— Sale— Sale  in  Pab- 

CELa. 

In  an  action  by  corporate  creditors  to  sub- 
ject land  on  which  a  director  had  a  lien  to 
the  payment  of  corporate  debts,  the  land  conld 
be  sold  in  quantities  less  than  the  whole,  with- 
out the  appointment  of  a  receiver  for  the  cor- 
poration: Rev.  St.  1895,  art  2363,  permitting 
defendant  in  execution  to  designate  the  size  c^ 
the  parcels  and  order  of  their  sale. 

[Ed.  Note.— For  other  cases,  see   Execution, 
Cent.  Dig.  H  63&-640 ;   Dec.  Dig.  I  224.*] 

7.  COVPOBATIOITS  (I  553*)— Receitxbs— Neobs- 
SITT. 

In  an  action  by  general  creditors  of  an 
insolvent  corporation  to  subject  land  and  other 
property  on  which  a  director  bad  a  lien  to  the 
payment  of  corporate  debts,  on  the  ground  that 
Its  insolvency  was  caused  by  the  director's  neg- 
ligence, the  securities  could  be  hiarshaled  witfi- 
ont  the  appointment  of  a  receiver. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  t  553.*] 

8.  CoKPOSATioNS  (J  256*)  —  Stockhioldebs  — 
Additional  Liability. 

By  the  direct  provisions  of  Rev.  St.  1895, 
art  671,  where  execution  has  been  issued  against 
a  corporation,  with  certain  exceptions,  and  no 
property  is  found,  execution  may  issue  against 
any  stockholder  to  the  extent  of  his  unpaid  stock 
subscription. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  fg  103e-1048;    Dec.  Dig.  f  256.*] 

9.  CoBPORATiows  (f  553*)  —  Appointment  of 
Receiveb  —  Obound  —  Misuanaoement   of 

DIBECT0B8. 

In  an  action  by  the  director  of  an  insolvent 
corporation  on  notes  secured  by  lien  on  land, 
upon  which  the  corporation  was  doing  business, 
corporate  creditors  intervened  to  have  a  receiv- 
er appointed  for  the  corporation,  alleging  that 
the  director  fraudulently  permitted  himself  to 
be  held  out  as  director  of  the  corporation,  and 
because  of  his  gross  negligence  and  inattention 
the  company  became  insolvent;  but  no  af- 
firmative act  of  fraud  or  mismanagement  was 
alleged  from  which  fraud  or  liability  could  t>e 
deduced,  nor  was  it  alleged  that  the  original 
incorporators  were  insolvent,  and  the  extent  of 
the  corporate  indebtedness  was  not  shown,  and 
no  facts  were  alleged  to  show  why  it  could  not 
continue  its  ordinary  business.  The  director 
was  not  the  managing  ofiScer  of  the  corpora- 
tion, which  conducted  its  business  in  the  county 
of  the  principal  intervener's  residence,  and  the 
directors  lien  was  recorded  in  that  county  be- 
fore interveners'  claim  accrued.  Held,  that  the 
fact  that  plaintiff  was,  or  permitted  himself  to 
be  held  out  to  be,  a  director,  did  not  justify 
the  appointment  of  a  receiver  for  the  corpora- 
tion. 

[E!d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2201-2216 ;   Dec.  Dig.  {  553.*] 

10.  Appeal  aSd  Ebb»b  (J  846*)— Findinob— 
Conclusiveness  —  CoNFoBMiTT  to  Flbad- 

INOS. 

A  finding  not  authorized  by  the  pleadings 
will  be  disregarded  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  846.*] 

Appeal  from  District  Conrt,  Jack  County; 
J.  W.  Patteraon,  Judge. 


Action  on  a  note  and  to  foreclose  a  trust 
deed  and  chattel  mortgage  by  J.  W.  Galvln 
against  B.  R.  McConnell  and  others,  in  which 
A.  J.  BlrdBong  and  others  Intervened  to 
have  the  mortgaged  property  decreed  that  of 
a  corporation  of  which  plaintiff  was  direc- 
tor, and  for  a  receiver  for  the  corporation. 
From  an  interlocutory  order  appointing  a  re- 
ceiver for  the  corporation,  plaintiff  appeals. 
Reversed  and  order  vacated. 

Nicholson  &  Fitzgerald,  for  appellant. 
Sporer  &  McClure,  for  appellees. 

CONNER,  O.  J.  This  is  an  appeal  front 
an  Interlocutory  order  of  the  district  court 
appointing  a  receiver  of  the  property  of  the 
Jacksboro  Stone  Company  In  a  suit  institut- 
ed by  appellant  against  B.  R.  McConnell, 
Mrs.  Jeanette  D.  McConnell,  and  Mrs.  Loa 
McCoimell  upon  a  promissory  note  executed 
by  the  latter-named  persons  for  $10,000,  with 
interest  and  attorney's  fees,  and  for  a  fore- 
closure of  the  lien  given  to  secure  the  same, 
which  was  eyidenced  by  certain  trust  deeds 
conveying  to  a  trustee  all  of  the  property 
described  in  the  plalntiffB  petition.  It  was 
alleged  that  the  note  and  lien  had  been  made- 
to  Ella  Dllworth  and  later  acquired  by  ap- 
pellant in  due  course  of  trade.  After  the  in- 
stitution of  the  suit,  the  Jacksboro  Stone 
Company,  doing  business  upon  the  land  de- 
scribed In  the  trust  deed,  A.  J.  Birdsong,  and 
numerous  other  creditors  of  the  Jacksboro 
Stone  Company  were  permitted  to  Intervene 
upon  petitions  therefor  praying  for  the  ap- 
pointment of  a  receiver.  So  far  as  neces- 
sary to  state,  the  intervening  creditors  al- 
leged that  appellant  had  permitted  himself 
to  be  held  out  as  one  of  the  directors  of  the 
Jacksboro  Stone  Company,  that  he  had  failed 
to  perform  any  of  the  duties  of  such  direc- 
tor, that  be  bad  permitted  the  company  to- 
become  insolvent  on  account  of  his  gross 
negligence  and  inattention,  and  that  the  ad- 
vances and  credits  specified  In  the  petition 
for  intervention  had  been  extended  to  the 
stone  company  upon  the  faith  that  appellant, 
who  was  known  as  a  man  of  means,  business 
energy,  and  discretion,  was  such  director.  It 
was  further  charged  that  the  cattle  upon 
which  appellant's  lien  rested  numbered  be- 
tween 75  and  100  head,  of  value  from  $50  t» 
$100  each,  that  the  land  consisted  of  a  little 
more  than  1,000  acres  of  the  value  of  $20  to 
$25  per  acre,  if  properly  sold,  and  it  was 
insisted  that  appellant  should  exhaust  his 
lien  upon  the  cattle  before  resorting  to  the 
land,  and  that  he  should  not  be  permitted 
to  sacrifice  the  land,  "but  that  it  should 
be  cut  up  and  sold  advantageously,  as  well 
as  the  other  property,  so  that  the  rights 
of  the  interveners  should  be  protected, 
*  •  *  and  that  in  order  to  accomplish 
this  a  receiver  should  be  appointed  for  that 
purpose  as  well  as  to  operate  said  plant  dur- 
ing this  suit"     The  court  found  that  the 
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Jadcsboro  Stone  Company  was  an  Insolrent 
corporation,  that  the  interveners  Blrdsong 
and  others  were  creditors  of  the  corporation, 
and  that  the  corporation  Is  nnable  to  ope- 
rate Its  plant;  viz.,  the  bnslness  of  quarry- 
ing and  crashing  stone  for  sale.  The  court 
farther  found  that  appellant's  Hen  was  prior 
to  any  Hen  of  the  Interveners,  which  is,  as 
stated  by  the  court  In  his  findings,  "no  oth- 
er Hen  except  such  as  law  gives  to  creditors 
of  an  insolvent  corporation  upon  the  assets 
of  the  same,"  but  that  "it  is  to  the  Interest 
of  said  Interveners'  creditors  as  well  as  to  the 
intervener  Jacksboro  Stone  Company,  that  a 
receiver  be  appointed  to  operate  the  same 
under  the  directions  of  this  court,"  and  there- 
upon proceeded  to  make  the  order  appealed 
from.  It  should  perhaps  in  this  connection 
be  further  stated  that  Interveners  further  al- 
lied that  the  Jacksboro  Stone  Company  had 
been  Incorporated  with  a  capital  stock  of 
$30,000,  represented  to  have  been  paid  in 
foil,  that  appellant  was  one  of  its  original 
incorporators,  and  that  in  fact  no  part  of  said 
capital  stock  had  ever  been  paid  up. 

We  have  very  carefully  considered  the 
several  petitions  for  intervention,  as  weU  as 
the  court's  findings,  and  tiave  been  unable  to 
adopt  the  view  represented  by  the  judgment 
of  the  trial  court.  In  all  cases,  as  we  under- 
stand the  law,  the  remedy  of  a  receivership 
is  to  be  cautiously  applied.  See  5  Pom.  Eq. 
i  117.  A  creditor  having,  as  here,  a  valid 
debt  and  lien  on  property  of  a  corporation,  is 
entitled  in  the  legal  way  to  proceed  in  the 
collection  of  his  debt  without  being  incum- 
bered with  the  delays  and  unavoidable  costs 
of  a  receivership  in  all  cases  save  In  those 
where  by  the  statute  or  principles  of  equity 
a  receiver  for  the  lncuml)ered  property  Is 
authorized.  Mere  Insolvency  of  a  corpora- 
tion In  equity  is  no  ground  for  tbe  appoint- 
ment of  a  receiver  (5  Pom.  Eq.  1 116),  though 
by  our  statute  in  general  terms  it  seems  to 
have  been  made  so.  See  Rev.  St.  1895,  art. 
1465,  d.  8.  Another  clause  of  the  same  ar- 
ticle of  tbe  statute  In  like  general  terms,  how- 
ever, was  held  by  our  Supreme  Court  not 
available  for  a  mere  creditor  of  an  insolvent 
corporation  without  specific  lien.  See  Car- 
ter Bros.  V.  Hlghtower,  79  Tex.  135,  15  S. 
W.  223.  See,  also,  New  Birmingham  Iron 
t  Land  Co.  v.  Blevens,  12  Tex.  Civ.  App.  410, 
34  S.  W.  828;  Espuela  Land  &  CatQe  Co.  v. 
Bindle,  5  Tex.  Civ.  App.  18,  23  S.  W.  819; 
People's  Inv.  Oo.  v.  Crawford  (Tex.  Civ. 
App.)  45  S.  W.  738 ;  6  Pom.  Eq.  Sf  112,  US- 
it  being  stated  in  tbe  last  section  "that  it  is 
error  for  the  court  to  appoint  a  receiver 
of  a  corporation  on  Its  own  petition  alleging 
its  insolvency."  It  cannot  be  contended  that 
tbe  court  by  receivership  proceedings  can 
destroy  appellant's  lien.  Indeed,  the  court 
expressly  recognized  his  lien  as  valid  and 
prior  in  point  of  time  to  any  lien  that  could 
be  asserted  by  appellees.  Appellees'  lien,  at 
best,  is  but  a  U«i  upon  the  assets.  If  any,  of 


the  Insolvent  corporation  after  the  payment 
of  debts  having  priority.  It  Is  not  to  be 
presimied  that  In  lawfuUy  subjecting  the 
property  upon  which  appellant  has  a  Hen  to 
the  payment  of  his  debt  it  will  be  needlessly 
sacrificed.  Without  the  appointment  of  a  re- 
ceiver, securities  may  be  marshaled,  and  the 
land  upon  which  the  lien  exists  may  be  sold 
In  quantities  less  than  the  whole;  our  stat- 
ute expressly  providing  that  a  defendant  In 
execution  may  designate  the  size  of  the  par- 
cels and  order  of  their  sale.  Rev.  St  1885, 
art  2363.  If  the  property  has  the  value  al- 
leged by  appellees,  it  would  seem  that  there 
is  more  than  is  necessary  to  satisfy  appel- 
lant's debt,  besides  the  right  the  Interveners 
undoubtedly  have  to  resort  to  tbe  unpaid 
capital  stock  as  assets  to  which  they  may 
look  in  satisfaction  of  their  claims.  See 
Sanger  v.  Upton,  91  U.  S.  66,  28  L.  Ed.  222. 
See,  also.  Rev.  St  1895,  art  671,  which  ex- 
pressly provides  that  where  an  execution 
"shall  have  been  issued  against  property  or 
effects  of  a  corporation,  except  a  railway  or 
a  religious  or  charitable  corporation,  and 
there  cannot  be  found  any  property  whereon 
to  levy  such  execution,  then  the  execution 
may  be  issued  against  any  of  the  stockhold- 
ers to  an  extent  equal  to  the  amount  of  the 
8to(^  unpaid,"  etc. 

It  is  not  alleged  that  the  original  incor- 
porators are  insolvent,  and,  while  it  is  charg- 
ed that  the  Jacksboro  Stone  Company  is 
indebted  in  sums  other  than  those  stated  in 
the  several  petitions,  no  statement  of  tbe 
amount  of  such  other  Indebtedness  is  given, 
so  as  to  enable  the  court  to  determine  wheth- 
er the  total  indebtedness  exceeds  the  assets 
of  the  corporation.  Nor  is  any  fact  alleged 
showing  why  the  corporation  is  unable  to 
pursue  its  ordinary  business.  Nor  do  we 
think  the  allegation  that  appellant  permitted 
the  company  to  hold  him  out  as  a  director 
sufficient  ground  for  the  appointment  of  a 
receiver,  for,  while  the  allegations  that  ap- 
pellant acted  fraudulently  in  so  permitting 
himself  to  be  held  out  are  several  times 
repeated,  no  affirmative  act  on  appellant's 
part  of  fraud  or  of  mismanagement  of  the 
affairs  of  the  corporation  Is  charged  from 
which  fraud  or  liability  for  loss  can  be  de- 
duced. He  was  not  the  managing  officer  of 
the  corporation.  The  corporation,  according 
to  the  allegations,  operated  its  business  with- 
in the  county  of  the  principal  intervener's 
residence.  It  was  alleged  that  appellant's 
Uen  had  been  duly  recorded  in  that  county 
on  a  day  antedating  the  accrual  of  Interven- 
ers* claims,  and  the  mere  fact  that  interven- 
ers may  have  understood,  as  they  alleged, 
that  appellant  was  one  of  the  directors, 
could  not  under  the  circumstances  of  this 
case,  operate  as  such  fraud  or  mismanage- 
ment as  authorizes  a  receivership.  It  is  true 
that  the  court  found  that  it  was  to  the  "in- 
terest" of  the  Interveners  that  a  receiver  be 
appointed,  but  this  can  hardly  be  construed 
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as  an  express  finding  of  a  necessity,  or,  if 
so,  it  is  a  finding  not  aatborized  by  tbe 
pleadings,  and  hence  is  not  controlling. 

On  the  wliole  we  tbinlc  there  was  no  sut- 
fident  cause  for  the  appointment  of  a  re- 
ceiver shown,  and  it  is  accordingly  ordered 
that  the  judgment  be  rerersed,  and  the  order 
for  the  appointment  of  tbe  receiver  be  In 
all  things  vacated  and  set  aside. 


SOUTHWESTERN  TEI^EGRAPH  &  TELE- 
PHONE OO.  v.  SOLOMON  et  alt 
(Court  of  Civil  Appeals  o{  Texas.     March  4, 
1909.) 

1.  Neolioercb  ({  2*)— Ddtt  to  Use  Cabb— 
contbactual  relations. 

To  entitle  one  to  sue  for  negli^nce  In  per- 
forming a  contractual  duty,  no  injury  to  per- 
son or  property  being  shown,  it  must  appear 
that  the  contract  was  made  by  him  or  was 
made  to  inure  to  his  benefit. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent.  Dig.  }  3 ;   Dec.  Dig.  i  2.»] 

2.  Damages  ({  23*)  —  Measure  —  Bbeach  of 
Contract. 

Tbe  measure  of  damage  for  breach  of  con- 
tract includes  such  damage  as  may  reasonably 
be  considered  as  arising  naturally  from  tbe 
breach  or  as  may  reasonably  be  supposed  to 
have  been  contemplated  by  the  parties  when 
they  contracted. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f  58 ;   Dec.  Dig.  8  23.*] 

8.  Damages  (8  56*)— Breach  of  Contbact— 

INJUBY  to  Feelings. 

There  is  no  right  of  recovery  for  mere  in- 
jury to  feelings  caused  by  breach  of  contract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  }  104;    Dec.  Dig.  {  56.*] 

4.  Death  (J  15*)— Dauaoes— Breach  of  Con- 

tbact— Right  to  Sue. 

Decedent,  had  she  lived,  could  not  have 
recovered  from  a  telephone  company  for  breach 
of  a  general  contract  to  provide  telephone  serv- 
ice, resulting  in  a  delay  in  procuring  a  phy- 
sician's attendance  at  her  childbirth,  since  such 
damage  could  not  have  been  reasonably  fore- 
seen to  follow  a  breach  of  contract  by,  or  neg- 
ligence of,  tbe  company,  and  hence  her  bus- 
band  and  children  cannot  recover  ^or  her  death, 
which  was  caused  by  hemorrhage,  since  the  stat- 
utory right  to  sue  for  wrongful  death  depends 
upon  decedent's  right  to  have  sued. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  17 ;   Dec.  Dig.  (  16.*] 

Appeal  from  District  Court,  Harrison 
County ;   W.  C.  Buford,  Judge. 

Action  by  C.  S.  Solomon  and  others  against 
the  Southwestern  Telegraph  &  Telephone 
Company.  Prom  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  rendered. 

The  suit  Is  by  C.  S.  Solomon,  Sr.,  and  bis 
minor  children,  for  damages  alleged  to  have 
been  sustained  through  the  negligence  of  the 
appellant  company  which  resulted  in  the 
death  of  Mrs.  Solomon,  tbe  wife  and  mother. 
By  the  petition  \t  is  claimed:  That  appellant 
operated  a  system  of  telephones  in  Marshall, 
Tex.,  and  that  on  July  17,  1901,  C.  S.  Solo- 
mon, Sr.,  plaintiff,  had  a  telephone  Instru- 


ment installed  In  the  house  of  Mrs.  Godbold, 
his  mother-in-law,  and  that  he  bad  a  con- 
tract with  the  defendant  company  to  toaln- 
taln  said  Instrument  In  said  honae  for  tbe 
purpose  of  plalntUTs  conmranlcatlng  with 
other  subscribers,  and  plaintiff  paid  a  part 
of  the  monthly  rental  for  such  service;  that 
defendant  agreed  to  fomlata  telephone  con- 
nection with  all  of  the  other  subscribers  to 
tbe  system  in  Marshall,  and  among  whom 
were  about  20  physicians;  that  appellant 
had  obligated  itself  to  properly  construct, 
equip,  maintain,  and  keep  In  repair  tbe  said 
telephone;  that  on  the  night  of  February  5. 
1906,  the  wife  of  C.  S.  Solomon  and  mother 
of  tbe  other  plaintiffs  was  taken  111  with 
childbirth,  and  it  became  necessary  to  have 
a  physician  to  give  her  medical  and  surgical 
attention;  that  C.  S.  Solomon,  Sr.,  alwut  2 
a.  m.  on  said  date,  went  to  the  said  telephone 
and  rang  the  central  office  for  the  purpose  of 
getting  connection  with  Dr.  Rosl>orough,  who 
was  plaintiff's  family  physician,  and  who  also 
bad  in  his  residence  a  telephone  and  was 
connected  with  the  system  as  a  subscriber: 
"that  the  Instruments,  batteries,  circuits  of 
electricity,  and  wires  were  so  out  of  order, 
unsuitable,  and  unfit  for  the  purpose  for 
which  they  were  intended  that  the  said  plain- 
tiff  could  not  secure  any  telephonic  connec- 
tion with  the  central  office  of  the  system,  tbe 
wires  were  not  properly  insulated  or  stretch- 
ed, and  ran  through  tree  tops  and  bushes, 
and  were  in  contact  with  other  objects,  not 
insulators,  and  were  grounded  improperly, 
and  with  reference  to  the  Instrument  of 
plaintiff,  was  unfit  for  tbe  use  to  wblcb  it 
was  placed  and  put;"  that  tbe  plaintift 
could  not  get  connection  with  the  central  of- 
fice, and  thereby  make  connection  with  tbe 
residence  of  Dr.  Rosborough,  so  that  plaintiff 
could  notify  the  said  doctor  to  come  and 
attend  his  wife  in  her  sickness;  that  plain- 
tiff tried  in  this  way  some  30  minutes  or 
more  to  reach  tbe  residence  of  the  said  doc- 
tor, and  finally  abandoned  the  idea  of  getting 
the  central  office,  and  proceeded  on  horse- 
back to  the  home  of  the  said  doctor,  distant 
about  two  miles  from  bis  home;  that  when 
the  plaintiff  reached  tbe  home  of  Dr.  Ros- 
borough be  found  the  said  doctor  sick  in 
bed  and  unable  to  respond  to  said  call  and 
attend  his  wife;  that  plaintiff  then  tried 
at  the  doctor's  residence  to  get  connectloa 
with  tbe  central  office,  but  failed,  and  from 
there  proceeded  to  the  central  office  of  the 
defendant  to  get  connection  from  there  with 
the  residence  of  Dr.  Hllllard,  and  on  reach- 
ing the  central  office  found  all  tbe  doors 
closed  and  locked;  that  he  then  went  to  a 
saloon  and  there  got  connection  with  tbe 
central  office  and  telephoned  Dr.  Hllllard  to 
come  immediately  to  see  his  wife,  explain- 
ing her  condition ;  that  the  said  doctor  liv- 
ed two  miles  from  plaintifTs  residence;  that 
when  plaintiff  arrived  home  he  found  that 
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bis  wife  bad  delivered  tbe  cblld,  and  she 
wai  flooding,  and  died  In  a  few  minutes  after 
Dr.  HlUlard  arrived;  that  Dr.  Billiard,  upon 
receiving  tbe  summons,  started  Immediately 
and  came  with  all  disp&tch  ;  and  that,  if  tbe 
telephone  system  had  been  properly  con- 
itnicted  and  maintained,  plaintiff  would  have 
been  able  to  secure  telephone  connection  with 
a  physician  sooner  and  so  saved  the  life  of 
the  deceased.  Appellant  answered  by  de- 
murrer, general  denial,  and  contributory  neg- 
ligence. The  case  was  tried  to  a  jury,  and  In 
accordance  with  their  verdict  a  Judgment 
was  rendered  in  favor  of  the  children  and 
against  C.  B.  Solomon,  Br.  From  the  judg- 
ment appellant  has  brought  tbe  case  on  ap- 
peal, seeing  to  have  tbe  same  revised  for 
tbe  errors  assigned. 

It  was  substantially  shown  by  the  evi- 
dence that  about  2  a.  m.  of  February  5,  1906, 
Mrs.  Solomon  was  taken  violently  sick  In 
childbirth,  and  that  ber  husband  tried  to 
call  the  family  physician  over  tbe  telephone 
of  appellant  In  which  he  had  a  rental  inter- 
est, but  could  not  get  connection  with  the 
central  office  because  the  telephone  was  out 
of  order,  due  to  the  negligent  condition  of 
the  ground  wire.  Solomon  then  got  on  bis 
horse  and  went  to  tbe  house  of  the  family 
physician,  tbe  one  be  had  been  trying  to  get 
over  tbe  telephone,  and  found  him  sick  and 
unable  to  go.  He  then  tried  to  get  the  cen- 
tral ofllce  from  this  physician's  bouse  to  get 
another  doctor,  but  could  not  get  central 
from  tbere.  He  then  went  to  the  central 
office,  found  It  locked,  and  tried  to  get  in, 
bat  could  not  He  then  went  to  a  nearby 
telephone,  called  central,  and  summoned  an- 
other physician,  who  went  to  tbe  house,  but 
got  there  too  late  to  save  Mrs.  Solomon's  life. 
She  had  given  birth  to  a  child  and  died  from 
hemorrhage  of  tbe  womb,  which  might  have 
been  stopped  If  a  doctor  had  arrived  sooner, 
Tbe  doctor  testified  that  she  was  in  a  dying 
condition  when  be  arrived,  and,  "if  I  bad 
been  there  a  few  minutes  after  tbe  birth  of 
tbe  child,  in  my  opinion  I  could  bare  saved 
the  woman's  life." 

F.  H.  Prendergast,  D.  A.  Frank,  and  A. 
P.  Wozencraft,  for  appellant  James  Tnmer, 
T.  D.  Harrison,  T.  W.  Davidson,  and  T.  P. 
Young,  for  appelleesi 

LBVT,  J.  (after  stating  tbe  facts  as  above). 
We  think  tbe  controlling  question  of  the  case 
is  presented  by  tbe  several  assignments  of 
error  complaining  of  tbe  action  of  the  court 
in  overruling  the  demurrer  to  the  petition. 

The  statute  under  which  this  suit  is 
brought  provides  that  an  action  for  actual 
damages  may  be  brought  when  the  death  of 
any  person  is  caused  by  tbe  wrongful  act, 
negHgence,  unskillfulness,  or  default  of  an- 
other. By  farther  terms  of  the  statute  the 
liability  in  sncb  cases  is  declared  to  depend 
upon  tbe  condition  that  tbe  act  complained 
of  "be  of  sncb  a  -Character  as  would,  If  death 


bad  not  ensued,  have  entitled  the  party  In- 
jured to  maintain  an  action  for  such  injury." 
Tbe  petition  does  not  charge  that  tbe  injury 
causing  tbe  death  was  from  any  violence  to 
the  person  of  tbe  deceased.  As  can  be  seen, 
the  petition  predicates  tbe  right  of  appellees 
to  recover  upon  tbe  claim  of  a  general  con- 
tract with  appellant  for  general  telephone 
service  over  its  system  in  tbe  city  of  Mar- 
shall, which  service  tb^  did  not  get  at  the 
particular  time  In  question  because  of  negli- 
gent maintenance  and  equipment  of  the  tele- 
phone ai^aratus,  and  on  account  of  such 
failure  to  get  telephone  service  at  tbe  par- 
ticular time  In  question  failed  to  get  a  doctor 
in  time  to  attend  tbe  deceased,  who  at  tbe 
time  was  violently  sick  in  childbirth,  and 
who  died  from  flooding  or  hemorrhage  In  giv- 
ing the  birth,  which  might  have  been  stop- 
ped If  a  physician  had  arrived  sooner  than 
he  did  to  attend  her  In  tbe  delivery  of  tbe 
child.  Tbe  contract  for  tbe  telephone  serv- 
ice was  made  August  1,  1902,  and  was  for 
no  specified  time,  but  continued  generally  and 
to  tbe  death  of  tbe  deceased  on  February 
5,  1906.  Tbere  was  no  specific  contract  with 
tbe  appellant  by  which  It  agreed  to  trans- 
mit or  to  furnish  facilities  for  transmitting 
this  particular  message  to  tbe  physician  ex- 
pected to  be  called  by  appellee  to  attend  tbe 
deceased  In  her  confinement.  Tbe  contract 
made  between  tbe  husband  and  the  appel- 
lant for  general  telephone  service  is  therefore 
to  be  considered  as  the  basis  of  this  action. 
By  tbe  condition  Imposed  by  tbe  statute 
must  the  right  of  tbe  appellees  to  maintain 
an  action  against  tbe  appellant  be  deter- 
mined. Tbe  inquiry  is:  Had  the  deceased 
lived,  could  she  have  maintained  an  action 
against  tbe  appellant.  In  the  circumstances 
stated  In  the  petition,  for  damages  for  tbe 
Injury?  The  act  complained  of  Is  the  negli- 
gent failure  to  give  telephone  service  under 
a  general  contract  to  do  so.  To  have  entitled 
ttie  deceased  to  maintain  an  action  for  the 
negligence  in  the  performance  of  the  duty 
founded  on  a  contract  which  raised  the  duty, 
no  personal  injury  to  the  person  or  injury  to 
her  property  being  shown,  it  must  appear 
that  tbe  contract  was  made  by  ber,  or  was 
made  to  inure  in  fact  to  ber  benefit  It  may 
be  conceded,  as  a  reasonable  construction  of 
tbe  contract  set  up  in  the  petition  in  this 
case,  that  tbe  contract  as  to  general  service 
of  the  telephone  for  tbe  use  of  all  of  tbe 
family  of  the  husband  was  made  at  tbe 
time  to  inure  in  fact  for  the  benefit  of  tbe 
wife.  In  such  action,  bad  she  lived,  It  would 
have  appeared  In  .the  circumstances  that  ber 
damage  was  tbe  mental  anxiety  occasioned 
to  ber  from  tbe  delay  in  procuring  a  phy- 
sician's attendance  upon  ber  in  her  then 
natural  sickness  of  diildblrth.  Could  she  re- 
cover such  damages  in  the  circumstances? 
The  measure  of  her  recovery  must,  we 
think,  be  determined  by  the  general  rule  of 
Inw  which  applies  to  all  cases  of  breach  of 
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contract,  which  rule  Is  thus  expressed  In  the 
case  of  Telegraph  Co.  t.  Edmondson,  91  Tex. 
209,  42  B.  W.  549:  "When  two  parties  hare 
made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  ought 
to  receive  In  respect  of  such  breach  of  con- 
tract should  be  such  as  may  fairly  and  rea- 
sonably be  considered  as  arising  naturally — 
that  Is,  according  to  the  usual  course  of 
things — ^from  such  breach  of  the  contract 
Itself,  or  as  may  reasonably  be  supposed  to 
have  been  In  the  contemplation  of  the  parties 
at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  It."  Tested 
by  this  rule,  we  think  the  damages  In  the 
circumstances  are  too  remote  and  are  not 
such  as  both  parties  would  reasonably  have 
understood  and  contemplated  as  likely  to 
result  from  the  breach  of  the  contract  or 
the  negligence  of  the  company.  If  there  had 
been  a  specific  contract  with  the  telephone 
company  by  which  It  had  agreed  to  trans- 
mit or  to  furnish  facilities  for  transmitting 
this  particular  message  to  the  physician,  or 
if  the  object  and  purpose  of  the  deceased  In 
having  the  physician  summoned  over  the 
telephone  to  immediately  attend  her  was 
previously  made  known  in  proper  time  to 
appellant  under  the  general  contract  of  tele- 
phone service,  they  we  may  have  found 
some  analogy  between  this  case  and  the 
various  telegraph  cases  where  telegraph  com- 
panies have  been  held  responsible  for  such 
damages  for  failure  to  promptly  transmit 
and  deliver  the  message;  but  here  the  un- 
usual situation  and  condition  of  the  deceased 
was  not  known  to  the  appellant,  and  it  had 
no  notice  or  previous  notice  of  the  Im- 
portance or  urgency  of  a  communication  to  a 
physician  and  his  summons  to  come  at  the 
time  to  attend  her.  Considered  therefore 
from  the  standpoint  of  the  appellant  com- 
pany, there  was  nothing  to  Indicate,  at  the 
time  or  previous  to  the  time,  that  she  was 
sick  in  childbirth,  and  that  she  had  no  phy- 
sician present  and  could  not  get  one  near  at 
hand  and  could  only  get  one  by  summoning 
him  two  miles  away,  and  that  when  sum- 
moned he  would  be  sick  in  bed  and  unable  to 
attend,  and  that  another  physician  a  mile 
further  distant  would  have  to  be  gotten  In 
his  place,  and  that  the  deceased  would  suffer 
anxiety  and  suspense  because  of  the  fact  that 
a  physician  failed  to  reach  her  sooner  than 
he  did.  Such  suspense  and  anxiety  could 
not  fairly  and  reasonably  be  considered  in 
the  circumstances  as  arising  naturally  and 
in  the  usual  course  of  things  from  the  fail- 
ure of  general  telephone  service.  In  the  ab- 
sence of  notice  to  appellant  of  the  object  and 
purpose  of  the  deceased  In  having  the  physi- 
cian summoned  to  come  and  attend  her. 
Her  sickness  necessarily  caused  her  to  feel 
some  anxiety,  and  the  delay  of  the  physician 
In  coming  to  attend  her  would  naturally  add 
increased  suspense  and  anxiety.  But  "some 
kind  of  unpleasant  emotion  in  the  mind  of 
the  injured  party  is  probably  the  result  of 


a  breach  of  the  contract  In  most  cases,  but 
the  cases  are  rare  In  which  such  emotion  can 
be  held  an  element  of  the  damages  resulting 
from  the  breach.  For  injury  to  the  feelings 
In  such  cases  the  courts  cannot  give  redress. 
Any  other  rule  would  result  in  Intolerable 
litigation."  Rowell  v.  Tel.  Co.,  75  Tex.  26, 
12  S.  W.  634. 

It  Is  argued  by  appellee  that,  where  the 
apparatus  is  Installed  in  a  house,  the  con- 
tract for  telephone  service  Is  to  keep  the 
system  In  working  order,  so  that  when  one 
subscriber  wants  to  transact  any  business 
with  another  subscriber  to  the  system  the 
company  will  put  the  party  wanted  to  the 
telephone  and  make  such  connections  so  that 
the  two  can  transact  the  business  they  desire 
by  talking  over  or  through  the  telephone,  and 
that  the  contract  does  not  contemplate  that 
the  company  is  to  have  notice  of  the  nature  of 
the  conversation  or  business.  Even  so,  tbe 
contract  is  one  of  lease  of  the  Instrumentali- 
ties, and  not  of  Indemnity  against  any  and 
all  loss  or  damage  that  might  result  to  or 
befall  the  renter  of  the  instrumentalities 
from  failure  to  get  proper  telephone  service. 
As  a  necessary  deduction  from  the  rule  of 
law  that  damages  are  recoverable  only  if 
they  flow  from  the  breach  in  the  natural 
course  of  events  or  within  the  contemplation 
of  the  parties,  it  follows  that  damages  so 
remote  as  to  fall  without  these  rules  cannot 
be  recovered.  It  would  be  without  warrant 
of  law,  and  would  work  injustice,  to  rule 
that  where  a  party  to  a  contract  is  not  ad- 
vised of  a  special  course  of  circumstances  he 
would  be  liable  for  the  damages  which  follow 
breach  by  reason  of  such  special  course.  If 
such  damages  could  be  allowable  in  the  in- 
stant case,  then  with  as  much  reason  and 
force  could  it  be  claimed  by  such  rule  that  a 
cattle  dealer  could  recover  the  market  de- 
cline In  value  of  his  cattle  because  he  failed 
to  get  telephone  service  with  his  agent  in 
the  town  to  instruct  him  to  sell  at  a  particu- 
lar hour,  or  where  a  sheriff  having  a  tele- 
phone contract  failed  to  get  telephone  serv- 
ice with  another  subscribing  officer  to  in- 
struct arrest  of  a  person  accused  of  crime 
and  thereby  lost  a  reward  for  the  capture. 
Many  other  instances  of  business  delay  aris- 
ing could  be  mentioned,  where  the  dam- 
ages are  remote.  As  was  said  by  Justice 
Brown,  speaking  for  the  court,  in  the  case 
of  Telegraph  Co.  v.  Edmondson,  supra :  "And 
we  have  neither  authority  nor  inclination  to 
extend  the  right  of  recovery  in  this  class  of 
cases  (meaning  recovery  for  mental  anguish 
alone)  beyond  the  limits  already  fixed  by  the 
decisions  of  this  court" 

It  follows  from  this  discussion  that  the 
deceased,  had  she  lived,  could  not  hare  main- 
tained an  action  for  the  injury  claimed.  Un- 
less she  could  maintain  the  suit  under  the 
condition  of  tbe  statute,  tbe  appellees  can- 
not maintain  the  one  brought  by  them.  If 
the  damages  in  the  one  instance  were  too  re- 
mote, then  the  death  of  the  deceased  was 
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not  the  natural  and  probable  conaeqnoice  of 
any  negligence  on  the  part  of  appellant  and 
could  not  have  been  foreseen  In  the  light  of 
the  drcamstancee.  In  the  case  of  ScheSer 
T.  BaUway  Co^  106  U.  B.  2S1.  26  L.  Ed.  1070, 
where  a  man  waa  hurt  by  the  negligence  of 
the  railway  company,  bo  that  he  became  men- 
tally deranged  and  committed  suicide,  It  waa 
held  that  the  negligence  of  the  company  In 
causing  the  Injury  waa  not  the  proximate 
cause  of  the  death.  In  Telegraph  Ca  r. 
Cooper,  71  Tex.  607,  8&W.  588,1L.R.A. 
T2&,  10  Am.  St.  R6p.  772,  a  telegram  was 
lent  to  a  doctor  to  come  to  see  Mrs.  Ckjoper, 
who  was  sick  in  childbirth.  The  defendant 
had  full  notice  of  the  arrangement  to  have 
Dr.  Keating  with  Mrs.  Cooper  during  confine- 
taeat.  The  telegram  was  not  delivered. 
Among  othere  elements  of  damage,  It  was  al- 
leged the  life  of  the  child  was  lost  It  was 
held  that  the  death  of  the  child,  the  be- 
reavement of  the  parents,  and  their  grief  for 
its  loss  could  not  be  considered  as  an  ele- 
ment of  damages  because  too  remote.  In 
Railway  Ca  v.  Addison,  100  Tex.  241,  97 
8.  W.  1038,  8  L.  R.  A.  (N.  S.)  880,  it  was 
held  that  the  faUnre  of  the  defendant  com- 
pany to  stop  its  train  at  a  station  was  not 
the  proximate  cause  of  plalntifTs  physical 
suffering  In  traveling  overland  to  his  destina- 
tion, because  the  damages  that  he  suffered 
were  too  remote  and  could  not  have  been 
anticipated  by  the  company.  In  Palace  Car 
Co.  V.  McDonald,  2  Tex.  Civ.  App.  822,  21  S. 
W.  945,  a  passenger  was  ejected  for  failure 
to  pay  fare,  and  he  claimed  mental  distress 
Buffered  for  fear  that  the  delay  in  the  trip 
would  cause  his  discbarge  from  his  employ- 
ment It  was  held  that.  In  the  absence  of 
knowledge  of  the  facts  causing  the  distress 
at  the  time  of  the  contract,  such  damages 
were  not  within  the  contemplation  of  the  par- 
ties when  a  ticket  was  purchased.  We  are  of 
the  opinion  that  to  overrule  the  demurrer 
io  this  case,  and  allow  the  action  to  be  main- 
tained, would  be  to  make  an  exception  to 
well-settled  legal  principles  not  warranted  by 
any  precedents  we  have  found.  This  ruling 
disposes  of  the  appeal. 

As  it  appears  unlikely  from  the  case  that  a 
cause  of  action  which  could  be  sustained  can 
be  averred,  the  Judgment  will  be  here  re- 
versed and  rendered  for  the  appellant  com- 
pany, with  all  costs  against  the  appellees 
herein. 


HILL  Y.  HOELDTKE  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  25, 
1909.) 

L  Verdob  and  Ptjbchaseb   (J  265*)  — Pitb- 

CBASK-MORKT  NOTES— ASSUMPTION  OF  DEBT 
— LlABiriTT. 

Though  defendant  agreed  to  pay  to  a  third 
pcBon  the  amount  of  vendor'a  lien  notes  as  a 
consideration  for  a  conveyance  of  the  land  to 


him  by  such  person,  he  could  defend  against 
personal  liability  to  the  holders  of  the  notes 
on  the  ground  tliat  he  and  such  person  after- 
wards rescinded  their  trade,  and  that  be  re- 
conveyed  to  such  person,  who  agreed  to  pay 
the  notes  and  release  him,  before  the  holders 
accepted  or  t>ecame  a  party  to  defendant's  prom- 
ise, since  defendant's  promise  did  not  vest  an 
Immediate  interest  and  right  in  the  holders  as 
if  the  promise  Iiad  been  made  direct  to  them, 
and  until  acceptance  by  them  Ite  and  such  third 
person  could  rescind. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  285.*] 

2.  Vendok  and   Pubceaseb  ({  85*)  —  CoN- 
TBACTS— Rescission. 

A  contract  respecting  land  may  always  be 
rescinded  by  voluntary  act  of  the  parties,  either 
by  novation  or  simple  agreement,  where  they 
continue  to  occupy  their  original  relations, 
though  such  rescission  affects  the  interest  of 
third  persons,  if  no  sulMtantial  rights  are  im- 
paired. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  141 ;   Dec  Dig.  {  85.*] 

3.  Vendob  and  Pcbchaseb  ({  265*>— Specifio 
Pebtobicancb. 

In  an  action  on  vendor's  Hen  notes  wtiicb 
the  holders  claim  defendant  agreed  to  pay  as  a 
consideration  for  a  conveyance  to  him,  he  is 
entitled  to  specific  performance  of  an  agreement 
for  a  rescission  of  toe  first-mentioned  agreement, 
where  the  agreement  for  rescission  had  been 
partly  performed,  and  to  have  the  rescission 
operate  as  a  defense  to  his  personal  liability 
on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  §  285.*] 

4.  Vendob  and   Pcbchaseb   (J    26.'j*)— Pub- ■ 

OHASB-MONET  NoTES— ASSUMPTION  OF  PaT- 
MENT— PEBSONAL    LIABILITY. 

One  who  assumed  payment  of  vendor's  lien 
notes  as  part  consideration  for  a  conveyance  to 
him  can  defend  against  personal  liability  on  the 
notes  by  tendering  back  the  land  and  showing 
tliat  he  waa  induced  to  accept  the  conveyance 
and  assume  the  notes  through  fraud  of  bis  ven- 
dor in  falsely  representing  that  the  land  was 
free  of  other  iiens,  if  on  discovering  the  fraud 
he  acts  promptly  in  rescinding  and  before  he 
induces  toe  holders  to  rely  upon  the  assumption 
to  their  injury. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  265.*] 

Error  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Action  by  H.  C.  Hoeldtke  against  L.  C. 
Hill  and  others.  From  the  Judgment,  Hill 
brings  error.    Reversed  and  remanded. 

Defendant  In  error,  Hoeldtke,  sued  Horst- 
man,  McLeary,  Leach,  and  plaintiff  in  error 
upon  a  note  and  to  foreclose  a  vendor's  lien 
on  land.  The  petition  claimed  that  defend- 
ant McLeary  had  bought  the  land  In  ques- 
tion from  defendant  Horstman,  and  as  a 
part  of  the  consideration  assumed  the  pay- 
ment of  the  note  sued  on  by  plaintiff  and 
held  by  plaintiff  against  the  land,  and  then 
sold  the  land  to  the  plaintiff  In  error.  Hill, 
who,  as  a  part  of  the  consideration,  assum- 
ed the  payment  of  the  note  held  by  plaintiff. 
The  same  facts  were  alleged  as  to  the  note 
held  by  Leach  in  suit 

The  plaintiff  in  error  by  his  answer  plead- 
ed, in  defense  of  the  cause  of  action  against 
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him:  Olutt  on  October  17,  1906,  B.  S.  Mc- 
Leary,  acting  In  the  name  of  his  wife,  L.  T. 
McLeary,  made  a  trade  with  plaintiff  In 
error,  whereby  the  plaintiff  In  error  sold  to 
McLeary  a  stock  of  goods  and  fixtures,  In 
consideration  of  which  McLeary  executed 
to  Hill  two  notes  and  a  mortgage  on  the 
fixtures  and  a  deed  to  the  land  in  question; 
plaintiff  In  error  assuming  to  pay  the  note 
sued  on  by  defendant  in  error  Hoeldtke  and 
the  note  sued  on  by  Leach,  and  said  deed 
retaining  the  vendor's  lien  to  secnre  pay- 
ment of  the  said  notes.  That  McLeary  took 
charge  of  the  goods  and  fixtures  and  ran 
the  store  till  July  11,  1907,  at  which  time 
said  notes  and  the  rents  past  due  amounted 
to  $512,  which  McLeary  owed  plaintiff  In  er^ 
ror,  and  they  made  another  trade,  by  which 
McLeary  sold  and  delivered  to  Hill  the 
stock  of  goods  and  fixtures  in  payment  of 
said  $512,  and  that  McLeary  took  back  the 
land  he  had  deeded  to  plaintiff  In  error  and 
released  plaintiff  in  error  from  the  payment 
of  said  two  vendor's  lien  notes  against  It, 
and  McLeary  assumed  their  payment,  and 
McLeary  also  promised  to  pay  Hill  $307.50 
due  October  1,  1908,  as  a  balance  owing  by 
McLeary  to  plaintiff  In  error  In  this  trade, 
and  plaintiff  in  error  executed  a  deed  to  Mc- 
Leary for  the  land  In  accordance  with  said 
trade,  and  at  the  time  of  this  trade,  July  11, 
1907,  neither  defendant  In  error  Hoeldtke 
nor  Leach  had  accepted  the  promise  of 
plaintiff  in  error  to  pay  said  land  notes  as 
contained'  in  the  assumption  thereof  In  the 
deed  from  McLeary  to  plaintiff  in  error  of 
October  17,  1906,  nor  did  plaintiff  In  error 
ever  pay  anything  on  said  land  notes,  nor 
take  possession  of  the  land,  nor  promise  the 
holders  to  pay  them,  nor  In  any  way  Injure 
the  rights  or  securities  of  the  holders.  That 
in  the  trade  of  July  11,  1907,  the  considera- 
tion received  by  plaintiff  in  error  was  less 
in  value  than  the  amount  McLeary  owed 
plaintiff  in  error  as  settled  in  that  trade. 
Plaintiff  in  error  also  alleged  that  If  the 
trade  of  July  11,  1907,  was  not  completely 
executed,  still  It  was  a  binding  contract  up- 
on a  valuable  consideration,  and  he  bad 
tendered  performance  upon  his  part  and 
had  taken  possession  of  the  property  he  got 
In  the  trade,  and  alleged  facts  showing  It 
Inequitable  for  McLeary  not  to  perform 
same,  and  asked  for  a  specific  performance. 
Plaintiff  in  error  further  alleged :  That  said 
land  was  deeded  to  McLeary  November  6, 
1905,  in  consideration  of  two  notes  execut- 
ed by  McLeary  to  Horstman  for  $140  and 
$195  with  8  per  cent  interest,  and  Mctioary 
assumed  to  pay  the  note  held  by  plaintiff, 
all  of  which  notes  were  recited  in  the  deed 
as  vendor's  Hens  on  the  land;  that  to  in- 
duce plaintiff  in  error  to  accept  said  deed 
to  the  land  in  said  trade  of  October  17,  1906, 
and  assume  payment  of  the  note  sued  on,  Mc- 
Leary falsely  represented  to  him  that  said 
$140  note  had  been  paid  off,  which  plaintiff 


in  wror  beUeved  and  rdied  on  and  woald 
not  have  accepted  said  deed  nor  assumed 
said  other  notes  had  he  known  said  $140 
note  was  unpaid;  that  plaintiff  in  error 
learned,  one  week  before  the  trial,  the  fact 
to  be  that  said  $140  note  was  unpaid  and 
now  owned  by  one  Ernest  McLeary;  that 
on  account  of  the  said  fraud,  which  was  not 
discovered  till  the  time  mentioned,  plaintiff 
In  error  repudiated  said  deed  and  trade  of 
October  17,  1906,  and  tendered  the  deed  in- 
to court  for  cancellation,  and  denied  liability 
to  defendants  in  error  Hoeldtke  and  Leach. 
The  court  sustained  a  general  demurrer  to 
this  answer. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  Judgment  was  rendered  in 
favor  of  defendant  In  error  Hoeldtke  against 
Horstman,  McLeary,  and  HIU  for  the 
amount  he  sued  for,  with  the  foreclosure  of 
the  first  vendor's  Hen  on  the  land  described, 
and  in  favor  of  defendant  in  error  Leacb 
against  McLeary  and  plaintiff  in  error  for 
the  amount  he  sued  for,  with  foreclosure  of 
the  second  Hen  on  the  land.  Plaintiff  in  er- 
ror brings  the  case  here  by  writ  of  error  to 
have  same  revised  for  the  errors  assigned. 

McGady  &  McMahon,  for  plaintiff  in  error. 
Gross  &  Armstrong,  for  defendants  in  error. 

LEVY,  J.  (after  stating  the  facts  as  above). 
We  are  of  the  opinion  that  there  was  error 
In  sustaining  the  demurrer  to  plaintiff  In 
error's  answer.  Though  plaintiff  in  error 
had  assumed  to  pay  to  McLeary  the  notes 
against  the  land  held  by  defendants  in  error 
as  a  consideration  of  the  conveyance  of  the 
land  to  him  by  McLeary,  he  was  entitled  to 
defend  against  his  personal  liability  to  de- 
fendants in  error  on  the  ground  that  be  and 
McLeary^  had  afterwards  in  good  faith  re- 
scinded 'such  trade  and  be  had  reconveyed 
said  land  to  McLeary,  who  assumed  to  pay 
such  lien  notes  and  release  plaintiff  In  er- 
ror therefrom  before  defendants  In  error 
had  accepted  or  become  a  party  to  plaintiff 
in  error's  promise.  Morrison  v.  Barry,  lO 
Tex.  Civ.  App.  22,  80  S.  W.  376 ;  Huffman  t. 
Western  Mortgage  Co.,  13  Tex.  Civ.  App. 
169,  36  S.  W.  306.  The  allegations  are  that 
the  mutual  rescission  was  prior  to  accept- 
ance by  the  mortgagees.  Such  promise  does 
not  vest  an  Immediate  Interest  and  right  in 
the  mortgagees,  as  though  the  promise  had 
been  made  direct  to  them.  Until  the  accept- 
ance by  the  mortgagees  of  the  promise  of  the 
third  person,  the  parties  to  the  agreement 
had  the  right  to  rescind.  Davis  v.  Gallo- 
way, 30  Ind.  112,  95  Am.  Dec.  671.  A  re- 
scission may  always  be  effected  by  the  vol- 
untary act  of  the  parties  either  by  novation 
or  simple  agreement  to  rescind,  where  they 
continue  to  occupy  their  original  relations; 
and,  even  though  such  rescission  may  af- 
fect the  Interest  of  third  persons,  the  privi- 
lege cannot  be  denied,  provided  no  substan- 
tial  rights   are   Impaired.     2   Warvelle   on 
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Vendors,  S  826.  After  acceptance  of  and  reli- 
ance npon  tbe  agreement  by  the  mortgagee, 
the  rlgbt  of  rescission  might  probably  be 
precluded,  and  the  parties  by  their  act  es- 
topped. The  mere  fact  of  Itself  that  defend- 
ant In  error  had  the  superior  title  to  the 
land  did  not  preclude  or  deny  the  right  of 
rescission  to  plaintiff  in  error  and  McLeary. 

Plaintiff  in  error  alleged  that  If  the  trade 
of  Jnly  11,  1907,  between  himself  and  Mc- 
Leary, was  not  completely  executed,  still  It 
was  a  binding  contract  upon  a  valuable  con- 
sideration, and  he  had  tendered  perform- 
ance upon  bis  part  and  had  taken  posses- 
sion of  the  property  he  got  in  the  trade,  and 
alleged  facts  showing  it  Inequitable  for  Mc- 
Leary not  to  perform  same,  and  asked  for 
a  specific  performance,  and  that  it  operate 
as  a  defense  against  his  personal  liability 
to  defendants  in  error.  Ab  an  equity  right 
we  think'  it  could  be  enforced  In  tbe  case. 
The  right  of  action  of  defendants  In  error 
Is  subordinate  to  their  rights,  and,  if  de- 
fendants In  error  avail  themselves  of  tbe 
contract,  they  wUl  be  afTected  by  the  equi- 
ties growing  out  of  the  contract  between 
them.  In  Dunning  v.  Leavitt,  85  N.  Y.  30, 
39  Am.  Rep.  617,  the  court  said :  "There  Is 
no  justice  in  holding  that  an  action  on  such 
promise  is  not  subject  to  the  equities  be- 
tween the  original  parties  springing  out  of 
the  transaction  or  contract  between  them." 
In  Malanaphy  v.  Manufacturing  Co.,  125 
lows,  719,  101  N.  W.  640,  106  Am.  St.  Rep. 
332,  It  was  said:  "Among  other  limitations 
the  party  to  be  benefited  becomes  subject  to 
a!l  inherent  equities  arising  out  of  the  con- 
tract as  affecting  the  principal  parties  one 
with  the  other."  In  Ellis  t.  Harrison,  104 
Mo.  270,  16  S.  W.  198,  the  court  said:  "It 
it  clear  on  principle  snch  right  cannot  l>e 
broader  than  the  party  to  the  contract, 
through  whom  the  right  of  action  is  deriv- 
ed, would  have  In  the  event  of  its  breach. 
*  *  *  Snch  benefldary  cannot  acquire  a 
better  standing  to  enforce  the  agreement 
than  that  occupied  by  the  contracting  par- 
ties themselves."  The  fact  that  suit  was 
brought  by  defendants  In  error  cannot  affect 
tbe  applicability  of  the  rule. 

We  think  it  Is  also  clear  that  plaintiff  in 
error  Is  entitled  to  defend  against  personal 
liability  on  the  notes  by  tendering  back  the 
land  and  showing  that  he  was  Induced  to 
accept  the  conveyance  and  assume  the  notes 
through  the  fraud  of  McLeary,  hia  vendor. 
In  falsely  representing  that  the  land  was 
tree  of  other  U«is,  If  upon  -discovering  the 
fraud  he  acta  promptly  In  rescission,  and  be- 
fore he  induces  defendants  In  error  to  rely 
upon  tbe  assumption  to  tbelr  Injury.  Heath 
».  Coreth,  11  Tex.  Civ.  App.  91,  32  S.  W.  56; 
Ueb  V.  Willis,  100  N.  T.  231,  3  N.  E.  177; 
Dniry  t.  Hayden,  111  t7.  S.  223,  4  Sup.  Ct. 
4(6,  28  L.  Ed.  408 ;   Dry  Goods  Co.  v.  Swaf- 


ford  Bros.,  6S  Kan.  672,  70  Paa  682.  T» 
same  effect:  Eellar  v.  Ashford,  133  U.  S. 
610,  10  Sup.  Ct.  494,  33  L.  Ed.  667;  Clay  v. 
Woodrum,  45  Kan.  116,  25  Pac.  619;  Greene 
V.  McDonald,  75  Vt  93,  63  AU.  332. 

We  do  not  pass  upon  the  evidence,  simply 
the  allegations  to  determine  the  demurrer. 

The  case  was  ordered  reversed  and  re> 
manded. 


STARNES  et  al.  v.  HATCHER  et  al. 
(Supreme  C^urt  of  Tennessee.    May  18,  1908.> 

1.  Specific  Pebfobmance  (|  114*)— Plbadino 
— constbdction. 

In  a  suit  for  speci6c  performance,  tbe  bill 
alleged  that  decedent  and  nis  wife,  being  child- 
less, applied  to  the  judge  of  the  county  court  (or 
the  custody  and  control  of  complainants,  whom 
the  judge  gave  into  decedent's  possession  upon 
the  distinct  understanding  and  agreement  that 
decedent  would  legally  adopt  them  as  his  own 
children,  and  that  at  his  death  they  should  re- 
ceive his  property ;  that  the  verbal  contract  wa» 
reduced  to  writing,  read  to  decedent,  fully  un- 
derstood and  agreed  to  by  him,  and  signed  by 
him,  the  contract  being  embraced  in  a  petition 
to  the  county  court  for  tbe  adoption  of  com- 
plainants ;  that  imder  the  agreement  in  writing 
decedent  undertook,  in  consideration  of  receiv- 
ing complainants,  to  rear  and  adopt  them,  treat 
them  as  bis  own  children,  and  give  them  bis 
property  as  if  they  were  his  heirs;  and  that 
with  that  understanding  complainants  were  de- 
livered to  decedent  and  his  wife,  and  accepted, 
in  pursuance  of  the  contract.  Held,  that  the 
bill  did  not  merely  allege  an  oral  agreement,  put 
into  writing  only  in  the  form  of  a  petition  to  the 
county  court  for  adoption  of  complainants,  but 
that  the  agreement,  verbal  in  the  l)eglnning, 
was  reduced  to  writing,  and  read  to,  understooa 
by,  and  signed  by  decedent,  and  was  contempo- 
raneously embodied  in  the  petition  to  tbe  county 
court. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  t  114.*] 

2.  SpECIFIO  PKBrOBMANCE  (f  10*)— CONTKAOTS 
ENFOBCBABLE    —    CONTBACTS     TO     DO     TWO 

Acts,  One  IirPOBSiBi.E  of  Pebfobuance. 
If  a  person  contracted  to  adopt  children 
and  also  to  leave  them  his  property  as  his  heirs, 
the  fact  that  he  had  died  without  adopting  them, 
thus  rendering  that  part  of  the  contract  impos- 
sible of  performance,  would  not  preclude  them 
from  obtaining  specific  performance  of  the  other 
part  of  the  contract  to  leave  them  bis  property ; 
tbe  two  obligations  being  distinct  in  character. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  18  20-25;  Dec.  Dig.  t 
10.*] 

3.  Specific  Pekformakce  (|  86*>— Contbacts 
Enforceable— CoNTBACTS  to  Devise  Pbop- 

EBTT. 

If  a  person  agreed  in  writing  to  adopt  cer- 
tain children  and  leave  them  his  property  at  his 
death,  took  the  children  into  his  possession,  and 
tliey  lived  with  him  for  years,  believing  him 
their  father  and  rendering  him  all  the  services 
that  duty  required,  and  the  person  failed  to 
adopt  tbem,  and  did  not  leave  his  property  to 
them  at  his  death,  they  would  be  entitled  to 
specific  performance  of  tbe  agreement  to  leave 
them  the  property. 

[E)d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  S!  223,  224;  Dec  Dig.  t 
86.*] 
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Appeal  from  Chancery  Ck>nrt,  Williamson 
Coanl7;    John  Allison,   Chancellor. 

Bill  by  Hugh  S.  Starnes  and  others  against 
Henry  Hatcher,  administrator  of  Samuel  W. 
Starnes,  and  others.  Decree  of  dismissal  on 
demurrer,  and  complainants  appeal.  Beyers- 
ed  and  remanded. 

Harry  S.  Stokes,  John  T.  Allen,  and  A. 
B.  Watklns,  for  appellants.  O.  R.  Berry,  B. 
H.  Crockett,  B.  L.  Ridley,  and  Henderson  & 
Henderson,  for  appellees. 

BEARD,  C  3.  The  bill  In  this  cause  was 
filed  by  the  complainants,  Hugh  S.  Starnes 
and  his  sister,  Esta  Rosa  Newsoin,  praying 
for  specific  performance  of  a  contract,  which 
they  alleged  was  made  by  Samuel  W.  Starnes, 
the  Intestate  of  the  defendant  Henry  Hatch- 
er, and  the  ancestor  of  certain  of  his  code- 
fendants,  by  which  the  deceased  obligated 
himself  to  adopt  these  two  complainants,  and 
at  hlB  death  leave  to  them  his  estate,  both 
real  and  personal.  The  bill  was  dismissed  on 
demurrer,  and  the  case  Is  before  us  on  as- 
signment of  error  to  this  action  of  the  chan- 
cellor. 

The  facts  alleged  by  the  bill,  and  as  such 
admitted  by  the  demurrer,  are  that  some 
years  after  the  marriage  of  Samuel  W. 
Starnes  and  his  wife,  no  children  having 
been  born  to  them,  and  realizing  none  were 
likely  to  be  born  as  the  result  of  their  union, 
they  applied  to  Judge  Ferrlss  for  the  custo- 
dy and  control  of  the  complainants.  Prior 
to  this  the  mother  of  the  latter  (having  sur- 
vived their  father),  being  In  extremis,  re- 
quested that  he  take  charge  of  the  complain- 
ants and  find  for  them  a  home  with  some 
gentleman  and  his  wife  who  were  childless, 
and  who  would  rear  them  as  their  own  chil- 
dren. Acting  on  this  request.  Judge  Ferrlss 
arranged  with  the  deceased  to  take  them, 
"upon  the  distinct  understanding  and  agree- 
ment that  he  would  legally  adopt  them  as 
his  own  children,  and  at  his  death  they 
should  receive  his  property." 

Under  and  by  virtue  of  the  terms  of  this 
agreement  the  complainants  were  taken  Into 
the  home  of  Mr.  Starnes  and  given  his  name. 
He  clothed,  sheltered,  and  educated  them. 
They  were  taught  for  years  to  consider  and 
to  feel  that  Mr.  Starnes  and  his  wife  were 
their  real  parents.  Both  of  these  parties 
were  deeply  attached  to  the  complainants, 
and  exhibited  their  love  In  many  ways.  This 
affection  was  reciprocated  by  the  complain- 
ants, who  continued  to  render  to  their  foster 
parents  all  the  services  that  duty  required 
or  afFectlon  suggested.  When  the  complain- 
ant Mrs.  Newsom  grew  Into  womanhood,  and 
she  was  sought  In  marriage  by  her  present 
husband,  he  solicited  her  band  from  Mr. 
Starnes,  whom  he  supposed  to  be  her  father 
In  fact  The  latter  consented  to  the  mar- 
riage, and  when  the  ceremony  took  place  he 
gave  her  away  to  the  man  of  her  choice.  In 
1888  Mrs.  Starnes  died,  and  the  complain- 
ants were  left  to  the  sole  care  of  the  sur- 


Tiving  husband.  They  waited  on  him  and 
attended  to  all  Us  wants.  They  rendered 
many  and  divers  services  in  the  home  and 
about  the  farm,  believing  that  they  were  his 
children.  After  her  marriage,  Mrs.  Newsom 
went  to  the  home  of  her  husband,  but  fre- 
quently returned  as  a  visitor  to  that  of  Mr. 
Starnes,  and  was  at  all  times  received  by  him 
as  his  daughter.  The  complainant  Hugh  re- 
mained with  his  foster  father  and  looked 
after  him  and  his  interests  with  affectionate 
attention,  as  he  grew  feebler  with  Increasing 
years,  up  to  the  time  of  his  death.  This 
occurred  when  he  was  in  his  seventgr-nintb 
year. 

After  his  death  It  was  ascertained  that 
adoption  proceedings  were  never  Instituted 
by  the  deceased,  or,  if  so,  were  never  per- 
fected, and  the  result  is  that  the  .defend- 
ants, related  to  him  collaterally,  and  who 
were  at  no  time  attentive  to  or  thoughtful 
of  hla  welfare,  have  made  claim  to  his  es- 
tate, and  have  taken  possession  of  all  of  it 
that  is  not  In  the  hands  of  the  administrator, 
and  are  now  Insisting  that  the  complainants 
have  no  right  to  share  in  or  receive  anything 
from  the  same.  The  question,  then.  Is:  Up- 
on these  facts,  are  the  complainants  entitled 
to  a  specific  performance  of  the  contract  al- 
leged? 

That  this  case  Is  one  of  strong  natural 
equity  cannot  be  denied.  Independent  of  the 
contract,  the  services  rendered  by  the  com- 
plainants for  a  long  series  of  years,  the  ten- 
der and  affectionate  relations  existing  be- 
tween the  parties,  and  the  continued  recog- 
nition by  Mr.  Starnes  and  his  wife  of  the 
complainants  as  their  children,  establish  a 
strong  moral  claim  In  their  favor  as  against 
the  defendants,  who,  so  far  as  this  record 
shows,  have  no  equity,  but,  if  they  take  the 
estate  of  the  deceased  at  all,  do  so  as  a  mat- 
ter of  strict  law.  These  considerations,  how- 
ever, while  they  give  emphasis  to  the  claim 
set  up  in  the  bill,  would  not  of  themselves 
be  sufficient  to  warrant  the  relief  which  is 
sought  thereon.  Such  relief  must  be  had 
upon  the  ground  of  contract  obligation. 

It  is  insisted  by  the  demurrants  that  re- 
dress cannot  be  given,  even  conceding  the 
existence  of  such  an  obligation,  because  the 
case  is  one  within  the  statute  of  frauds,  and 
Is  not  embodied  In  writing  as  required  there- 
in. This  insistence,  however,  grows  ont  of 
a  misapprehension  of  the  allegations  of  the 
bill  on  this  point  After  setting  up  the  agree- 
ment between  Judge  Ferrlss  and  Mr.  Starnes, 
at  the  time  the  complainants  were  delivered 
into  the  possession  of  Mr.  Starnes,  the  bill 
proceeds  as  follows:  "Said  verbal  contract 
was  then  reduced  to  writing,  which  was  read 
over  to  the  said  Starnes,  fully  understood 
and  agreed  to  by  him,  and  to  which  he  at- 
tached his  name;  the  same  being  embodied 
in  a  petition  to  the  county  court  asking  that 
he  be  permitted  to  adopt  the  complainants. 
Judge  John  C.  Ferrlss,  who  had  the  coatody 
and  control  of  said  children,  and  waa  acting 
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In  loco  parentis,  read  over  the  paper  writing 
to  Mr.  Starnes,  and  saw  blm  sign  and  .ex- 
ecote  the  same.  Under  said  agreement  In. 
writing  Mr.  Starnes  undertook,  in  considera- 
tion of  receiving  the  children,  to  rear,  edu- 
cate, nurture,  and  adopt  the  complainants, 
treat  them  as  If  they  were  his  own  children, 
and  they  were  to  receive  his  property  as  if 
they  were  the  heirs  of  his  body,  and  born  In 
legal  wedlock,"  and  that  "It  was  with  this 
understanding  the  complainants  were  deliv- 
ered to  the  obligor,  Samuel  W.  Starnes  and 
bis  wife,  and  were  by  them  accepted  under 
and  In  pursuance  of  this  contract" 

The  contention  of  the  demurrants  is  that 
In  the  paragraph  Just  quoted  the  complain- 
ants do  no  more  than  allege  an  oral  agree- 
ment, pat  Into  writing  in  the  form  of  a  pe- 
tition to  the  county  court,  asking  that 
Starnes  and  bis  wife  be  permitted  to  adopt 
the  complainants,  and  that,  this  being  so, 
the  agreement,  in  view  of  the  statute  of 
frauds.  If  for  no  other  reason,  is  not  enforce- 
able. We  think  this  a  mlstAen  view.  We 
understand,  from  the  allegations  Just  quoted 
that  the  contract,  in  the  beginning  verbal, 
was  reduced  to  writing,  which,  when  read 
over  to  Mr.  Starnes,  was  fully  understood  by 
him,  and  that  to  this  he  attached  his  name. 
This  writing  not  only  embraced  the  terms  of 
the  contract  set  forth,  but  these  were  contem- 
poraneonsly  embodied  in  the  petition  to  the 
county  court,  asking  permission  on  the  part 
of  Samuel  W.  Starnes  to  adopt  these  in- 
fants. The  last  paragraph,  or  sentence,  of 
the  excerpt,  given  above,  adds  emphasis  to 
this  constmctlon.  There  it  is  distinctly  al- 
leged that  under  the  written  agreement  Mr. 
Starnes  undertook  to  ad6pt  the  complainants, 
take  them  into  his  home,  nurture  and  edu- 
cate tbem,  and  at  his  death  leave  them  his 
property,  as  If  they  were  heirs  of  his  body 
and  bom  in  legal  wedlock. 

But,  if  it  were  true,  as  urged  by  the  de- 
murrants, that  the  agreement  was  to  l>e 
found  alone  in  the  petition  prepared  for  and 
signed  by  Starnes,  to  be  submitted  to  the 
county  court  for  the  purpose  of  obtaining 
its  permission  to  the  act  of  adoption  of  these 
parties,  and  that  petition  given  into  the 
hands  of  the  petitioner  with  the  view  of  car- 
t7ing  out  that  plan,  It  might  be  argued  with 
much  force,  and  possibly  be  found  sustained 
by  authority,  that  even  that  writing  itself 
would  be  a  sufficient  compliance  with  the  re- 
quirement of  the  statute  of  frauds.  This, 
however.  Is  simply  suggested,  because  we  do 
not  regard  the  question,  in  the  view  which 
we  take  and  have  expressed  with  regard  to 
the  averments  of  the  bill,  as  necessary  for 
decision. 

We  tliink,  also,  the  Insistence  of  the  de- 
murrants that  the  Import  of  the  bill  is  alone 
to  require  a  specific  performance  of  an  agree- 
ment to  adopt  is  unsound.  While  such  re- 
lief is  prayed  for,  the  scope  is  far  beyond 
that,  inasmuch  as  it  is  distinctly  asked  that, 
upon  the  ground  of  the  agreement  alleged, 


the  complainants  be  let  into  the  estate  of 
the  deceased.  Unquestionably,  so  far  as  the 
contract  contemplated  fixing  a  status  for 
these  complainants  as  heirs  by  statutory 
adoption,  this  now  cannot  be  done.  By  the 
death  of  Starnes,  who  failed  during  life  to 
comply  with  his  obligation  to  adopt  these 
parties,  it  is  made  impossible  for  the  courts 
to  do  what  he  should  have  done  in  this  re- 
gard. But  it  does  not  follow  from  this  that 
the  complainants  are  to  be  cut  off  from  all 
relief.  As  we  have  seen,  his  agreement  was 
not  only  to  adopt,  but  to  leave  these  parties 
at  his  death  his  estate.  Thus  it  covered  two 
different  duties,  which  he  obligated  himself 
to  discharge.  These  were  as  distinct  in  char- 
acter as  if  he  bad  bound  himself  In  a  strict- 
ly legal  manner,  upon  a  valuable  considera- 
tion, to  convey  two  tracts  of  land  to  another. 
To  a  bill  to  enforce  specific  performance  of 
such  a  contract,  he  would  not  be  permitted 
to  repel  one  seeking  Its  enforcement  upon  the 
ground  that,  subsequent  to  the  contract,  he 
had  incapacitated  himself  from  a  perform- 
ance of  it  in  its  entirety  by  selling  to  a 
third  party  one  of  the  tracts  covered  by  his 
covenant  In  such  case,  upon  the  election  of 
the  complainant,  relief  would  be  granted,  at 
least  to  the  extent  of  the  tract  remaining  on- 
sold.  Story's  liqulty  Jurisprudence,  {  770. 
This  principle,  so  evidently  Just,  invoked  by 
the  complainants,  has  been  applied  by  the 
courts  In  many  cases,  which  furnish  analogies 
to,  and  in  others  embracing  facts  very  similar 
to,  the  present  In  Rhodes  v.  Rhodes,  S  Sandf. 
Ch.  (N.  Y.)  279,  there  was  an  agreement 
made  between  two  brothers,  who  had  always 
lived  together  and  owned  their  property  in 
common,  by  which  the  one  having  a  family 
agreed  to  provide  for  and  take  care  of  the 
other,  who  had  no  family,  and  who  was  sub- 
ject to  epileptic  fits,  during  his  life,  in  con- 
sideration that  the  former  should  liave  all 
the  real  and  personal  estate  of  the  latter. 
The  former  performed  to  the  letter  his  part 
of  the  agreement,  and  at  the  death  of  the  lat- 
ter, as  against  his  heirs,  It  was  held  that  this 
part  performance  of  the  parol  agreement  be- 
tween the  two  relieved  the  case  from  the 
operation  of  the  statute  of  frauds,  and  made 
it  one  in  which  the  court  was  authorized 
to  grant  a  specific  performance.  In  Rivers 
V.  Rivers,  S  Desaus.  (S.  C.)  190,  4  Am.  Dec. 
609,  the  chancellor  says:  "It  appears  to  me 
that  to  make  a  will  in  a  particular  way  on 
proper  considerations  is  as  much  a  subject 
of  contract  as  any  other,  and  he  who  makes 
a  contract  on  this  subject  is  as  much  bound 
thereby  as  he  would  be  by  any  agreement 
on  any  other  subject  *  *  *  I  conclude, 
therefore,  that  the  party  had  a  right  to  bind 
himself  to  make  his  will  in  a  particular  way 
by  an  agreement,  and  the  court  has  the  pow- 
er to  enforce  the  agreement"  In  Johnson  v. 
Hubbell,  10  N.  J.  Eq.  332,  66  Am.  Dec.  773, 
it  is  said:  "There  can  be  no  doubt  but  that 
a  person  may  make  a  valid  agreement  bind- 
ing himself  legally  to  make  a  disposition  of 
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bis  proper!?  by  bis  last  will  and  testament 
Tbe  law  permits  a  man  to  dispose  of  bis  own 
property  at  bis  pleasure,  and  no  good  rea- 
son can  be  assigned  wby  be  may  not  make 
a  legal  agreement  to  dispose  of  his  property 
to  a  particular  Individual,  or  for  a  particu- 
lar purpose,  as  well  by  will  as  by  convey- 
ance, to  be  made  at  some  speclfled  future 
I)eriod  or  upon  tbe  bappening  of  some  future 
event  It  may  be  unwise  for  a  man  In  tbls 
way  to  embarrass  blmself  as  to  tbe  final  dis- 
position of  blB  property ;  but  be  is  tbe  dis- 
poser by  law  of  bis  own  fortune,  and  tbe 
sole  and  best  judge  as  to  the  time  and  man- 
ner of  disposing  of  it.  A  court  of  equity  will 
decree  tbe  specific  performance  of  such  an 
agreement,  npon  tbe  recognized  principle  by 
which  it  is  governed  In  the  exercise  of  this 
branch  of  its  jurisdiction.  "In  JalTee  v. 
Jacobson,  1  C.  C.  A.  24, 48  Fed.  24, 14  L.  E.  A. 
852,  it  Is  said:  "We  concede  the  law  to  be 
that  a  court  of  equity  will  specifically  enforce 
a  promise  to  leave  to  another  tbe  whole,  or  a 
definite  portion,  of  one's  estate  as  a  re- 
ward for  peculiar  personal  services  rendered, 
or  other  acts  done  by  the  promisee,  which 
are  not  susceptible  of  a  money  valuation, 
and  were  not  intended  to  be  paid  In  money, 
provided  the  consideration  has  been  sub- 
stantially received  at  tbe  promisor's  death." 
To  the  same  effect  is  Townsend  v.  Vander- 
werker,  160  U.  S.  171,  16  Sup.  Ct  258,  40 
L.  Ed.  383. 

As  has  been  said,  tbe  principle  has  been 
applied  by  many  courts  In  cases  with  facts 
like  the  one  at  bar.  In  all  of  tbe  cases 
where  tbe  relief  sought  has  been  given,  it 
will  be  found  that  tbe  defense  was  largely, 
put  upon  tbe  ground  that  the  agreement  rest- 
ed In  parol,  and  therefore  was  unenforceable 
under  tbe  statute  of  frauds.  These  cases  are 
found  in  Jnrlsdictions  where  the  role  pre- 
vails that  a  partial  performance  relieves  the 
party  seeking  specific  relief  from  the  opera- 
tion of  the  statute.  It  would  seem  from  this 
that  it  had  been  practically  conceded  by  the 
profession  everywhere  that,  tbe  agreement 
being  in  writing  and  distinct  in  its  terms,  no 
doubt  of  the  right  and  the  power  to  decree 
specific  performance  thereof  had  been,  or 
could  be,  entertained.  In  the  present  case 
we  have,  as  has  already  been  seen,  an  agree- 
ment duly  reduced  to  writing  and  signed  by 
tbe  party  to  be  charged,  with  a  full  perform- 
ance of  their  duty  upon  the  part  of  the  com- 
plainants, who  come  into  a  court  of  equity 
seeking  tbe  benefit  of  a  remedy  clearly  with- 
in its  Jurisdiction. 

Upon  an  examination  It  will  be  found  that 
the  courts  have  gone  very  far  in  reaching  the 
equity  growing  out  of  contracts  such  as  the 
one  set  up  In  the  bill  In  this  cause.  In  Van 
Dyne  v.  Vreeland,  11  N.  J.  Eq.  370,  an  uncle 
had  made  an  agreement  with  tbe  father  of 
an  Infant  child  that  he  would  adopt  tbe  boy, 
and  after  the  death  of  himself  and  wife  all 
the  property  should  go  to  him.  There  was 
DO  formal  adoption;   but  tbe  child  lived  In 


the  family  for  25  years,  assumed  the  family 
name,  and  treated  these  parties  as  parents. 
Upon  these  facts  the  court  held  there  was  a 
performance  upon  the  part  of  the  child,  and 
the  Implied  agreement  as  to  bis  inheritance 
could  be  enforced.  In  Van  Tine  v.  Van  Tine 
(N.  J.  Eq.)  15  Atl.  249,  1  L.  a.  A.  155,  the 
principle  la  carried  very  far.  In  that  case 
there  was  no  agreement  to  adopt,  or  to 
leave  the  estate  to  tbe  Infant;  but  it  was 
held  that  a  parol  obligation  assumed  by  one 
to  treat  tbe  child  of  another  as  tbe  obligor's 
own  child,  accompanied  by  a  virtual,  al> 
though  not  formal,  adoption  of  It  acted  np- 
on by  botb  parties  during  the  obligor's  life, 
without  more,  would  be  enforced  on  the 
death  of  tbe  obligor,  by  adjudging  the  child 
entitled  as  a  cblld  to  tbe  property  of  the 
obligor  which  was  undisposed  of  by  will.  In 
Wright  V.  Wright,  99  Mich.  170,  68  N.  W. 
54,  23  L.  R.  A.  196,  the  facts  were  that  the 
claimant  in  question  entered  the  family  of 
tbe  deceased  when  about  1%  years  old,  under 
an  agreement  entered  into  between  the  super- 
intendent of  tbe  poor,  under  whose  charge 
he  then  was,  and  the  deceased,  by  which  tbe 
infant  was  bound  to  tbe  deceased  'until  be 
became  21  years  old;  that  subsequently  the 
family  name  of  the  deceased  was  given  to  the 
claimant,  and  that  then  a  petition  was  filed 
by  the  deceased  and  his  wife  in  one  of  the 
courts  of  Michigan  declaring  their  intention 
to  make  the  claimant  their  heir  at  law,  and 
In  accordance  with  this  petition  an  order  to 
that  effect  was  then  made;  that  from  the 
time  of  tbls  order  until  the  death  of  his  par- 
ents by  adoption  the  claimant  bad  remained 
a  member  of  their  family,  performing  duties 
as  if  a  child  bom  to  them.  Later  tbe  statute 
under  which  this  effort  at  adoption  was 
made  was  held  unconstitutional ;  but,  as  It 
was  apparent  that  tbe  adopting  parties  sup- 
posed that  the  act  of  adoption  had  been  suc- 
cessfully accomplished  by  the  proceeding  tak- 
en for  that  purpose,  and  tbe  relation  there- 
after between  tbe  parties  was  like  that  of 
parent  and  child,  it  was  held  that  the  con- 
tract might  be  implied,  and  would  be  enforc- 
ed in  equity,  to  leave  to  the  claimant,  as  an 
heir,  the  property  of  the  adopting  parent  It 
will  be  observed  In  that  case,  as  in  tbe  New 
Jersey  case  of  Van  Tine  v.  Van  Tine,  Just 
referred  to,  there  was  no  agreement  in  the 
beginning  to  adopt,  nor  at  any  time  was 
there  an  expressed  purpose  to  leave  claim- 
ant the  property  of  the  adopting  father.  The 
obligation  to  leave  to  tbe  complainant  this 
property  at  the  death  of  the  adopting  father 
was  implied  from  tbe  facts  of  the  case,  and 
enforced  as  against  his  collateral  kindred. 
It  may  be  that  .the  authority  of  Wright  v. 
Wright  in  its  general  effect  i>  somewhat 
weakened  by  the  later  cases  of  Albrlng  t. 
Ward,  137  Mich.  352,  100  N.  W.  600,  and 
Bowlns  V.  English,  138  Mich.  178,  101  N.  W. 
204;  but  we  do  not  understand  them  as  af- 
fecting the  rule  Invoked  In  tbe  case  at  bar 
and  applied  In  other  cases  which  have  been 
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and  win  now  be  referred  to.  In  Kofka  v. 
Boeii^y,  41  Neb.  Sg8,  59  N.  W.  788,  25  L. 
B.  A.  207,  4S  Am.  St.  Rep.  085,  a  girl  about 
17  months  old  was  given  by  hef  parents  to 
her  unde  and  aunt,  under  an  agreement 
that  they  would  adopt,  rear,  nurture,  and  ed- 
ucate her,  and  that  she  was  to  be  their  only 
child,  and  at  their  death  should  receive  or 
be  left  all  the  property  which  they  might 
own.  She  took  their  name  and  lived  with 
these  parties  until  they  died.  She  did  not 
recognize  or  know  her  own  father  and  moth- 
er In  the  true  relation,  but  rather  as  uncle 
and  annt,  and  recognized  her  uncle  and  aunt 
as  her  father  and  mother.  The  uncle  and 
aunt  died  possessed  of  real  estate  in  the 
city  of  Omaha,  the  Utle  to  which  they  did 
not,  by  deed  or  will,  transfer  to  this  child. 
Although  there  had  been  no  adoption  of  the 
child,  and  no  writing  evidencing  the  agree- 
ment of  the  parties,  yet  It  was  held  that 
there  was  such  a  part  performance  of  the 
contract  on  her  part  as  entitled  her  to  a  de- 
cree giving  her  this  property  by  way  of  spe- 
cific performance.  In  Nowack  v.  Berger, 
133  Mo.  24,  34  S.  W.  480,  31  L.  B.  A.  816, 
54  Am.  SL  Bep.  663,  there  was  an  oral  con- 
tract for  the  adoption  of  a  child  and  to  make 
it  an  heir,  which  was  enforced  by  the  court ; 
the  evidence  showing  a  performance  by  the 
child  of  the  obligation  resting  upon  It,  and 
the  court  saying  "that  such  contracts  as  the 
one  here  in  litigation,  in  so  far  as  they  re- 
late to  the  adoption  of  the  child  and  making 
bim  an  heir,  have  often  been  recognized  and 
enforced  in  this  state  and  elsewhere."  For 
authority  reference  Is  made  to  Sutton  v. 
Hayden,  62  Mo.  101,  Gupton  v.  Oupton,  47 
Mo.  37,  Sharkey  v.  McDermott,  91  Mo.  641, 
4  8.  W.  107,  60  Am.  St  Bep.  270,  and  quite 
a  number  of  other  cases.  In  Owens  v.  Mc- 
Nally,  113  Cal.  444,  45  Pac.  710,  33  U  B. 
A.  369,  while  under  the  peculiar  facts  of  the 
case  the  contract  in  question  was  not  sustain- 
ed, the  principle  was  recognized  as  being 
well  established  that  an  pral  contract  to  give 
another  all  one's  property  at  death,  in  con- 
sideration of  care  and  service,  will  be  en- 
forced In  equity,  upon  evidence  of  the  per- 
formance of  bis  or  her  part  of  the  contract 
by  the  obligee.  Cbehak  v.  Battles,  133  Iowa, 
107,  110  N.  W.  830,  8  L.  B.  A.  1131,  Qulnn 
T.  Qulnn.  5  S.  D.  328,  58  N.  W.  808,  49  Am. 
St  Bep.  875,  Wlnne  v.  Wlnne,  166  N.  X.  263, 
59  X.  EL  832,  82  Am.  St.  Rep.  647,  and  Dally 
▼.  Mlnnick,  117  Iowa,  563.  91  N.  W.  913,  60 
L.  B.  A.  840,  will  be  found  equally  in  point 
It  Is  contended  by  the  demurrants  that  the 
statutes  relating  to  adoption  are  exclusive, 
and  that  no  right  to  take  the  property,  as  an 
adopted  child,  can  spring  otherwise  thtin 
from  statutory  adoption.  It  Is  to  be  olnerv- 
ed.  however,  that  the  complainants  are  not 
claiming  the  right  to  l>e  let  Into  the  estate 
of  the  deceased  as  adopted  children;  but 
they  are  asking  for  the  enforcement  of  a  con- 


tract, placing  their  right  to  reUet  entirely 
upon  the  obligation  assumed  by  the  deceas- 
ed in  tliat  contract.  The  same  defense  was 
made  In  Chehak  v.  Battles,  supra,  where  the 
parties  resisting  recovery  relied,  as  do  the 
counsel  for  demurrants  in  this  case,  upon 
certain  earlier  Iowa  cases  which  seem  to  sus- 
tain that  view.  In  the  Chehak  Case,  how- 
ever, those  cases  are  explained  and  limited 
so  as  not  to  conflict  with  the  principle  an- 
nounced in  the  case  then  in  hand  and  recog- 
nized here.  It  is  there  said:  "The  authori- 
ties upholding  the  right  to  specific  perform- 
ance never  decree  that  the  child  is  entitled 
to  the  right  of  Inheritance  as  an  heir.  They 
do  not  undertake  to  change  the  status  of  ei- 
ther party,  but  merely  to  enforce  a  contract 
which  lias  been  fully  performed  on  one 
side."  To  the  same  effect  are.  the  cases  of 
Bums  v.  Smith,  21  Mont  251,  53  Pac.  742, 
69  Am.  St  Bep.  653,  and  Wlnne  v.  Wlnne^ 
supra. 

It  is  further  contended  that  the  complain- 
ants should  be  repelled  upon  the  ground  of 
laches.  If  they  were  here  setting  up  a  right 
by  virtue  of  adoption,  or  if  they  were  seeking 
through  the  court  to  have  done  now  what 
the  deceased  undertook  in  his  lifetime  to  do 
— that  is,  have  a  decree  of  adoption — this 
contention  might  with  some  plausibility  l>e 
relied  upon.  But,  as  has  been  seen,  this  is 
not  the  real  purpose  of  the  bill,  although  the 
prayer  does  embrace  such  relief.  What  is 
sought  is  that  a  performance  of  the  contract 
to  leave  his  estate  to  the  complainants  be 
enforced  as  against  the  defendants,  who 
stand  in  the  place  of  their  ancestors.  This 
feature  of  the  contract  was  breached  only  at 
the  death  of  Mr.  Stames,  and  upon  the  face 
of  this  bill  it  is  clearly  Inferable  that  it  was 
filed  within  a  short  time  after  that  event 
occurred. 

We  are  satisfied  that  error  was  committed 
by  the  chancellor  In  his  disposition  of  this 
case.  His  decree  is  therefore  reversed,  and  the 
cause  is  remanded  for  answer  and  proceedings. 


STATE  ex  ret.  COLLIER  et  al.  t.  ENLOB 

et  al. 
(Supreme  Court  of  Tennessee.    March  10,  1909.) 

1.  Mandautts   (8    187*)— Action   bt   State— 

SUSTAININO    DeMUBBEB    TO    BnX  —  REVIEW 
ON    APPEAI,. 

In  determining  whether  the  pnblic  Interest 
will  justify  a  litigation  along  the  lines  laid  down 
In  a  bill  for  mandamus  b?  the  state,  it  is  in- 
cumbent on  the  Supreme  Court  to  Inquire  into 
the  nature  of  the  contest  Into  which  tiie  state 
would  be  plunged  on  overruline  a  demurrer 
thereto, .  sustained  below,  and  remanding  the 
cause  for  trial. 

[EM.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  {   187.*] 

2.  JuDOMENT  (I  604*)— Res  Judicata  in  Tax 
Cases. 

The  plea  of  res  judicata  in  tax  cases  is  to  be 
limited  to  the  taxes  actually  in  litigation,  and 
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the  jadgment  ia  not  conclusive  in  respect  to  tax- 
es assessed  for  other  and  sabsequent  years. 

(Eid.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  604.»] 

8.  Mandauus  (!  112*)— Biu.  bt  State  in  Be- 
half OF  Counties— Detebmiwatiok  on  De- 

iniBRES  —  CONSIDEBINO  EFFECT  AS  TO  STATE 

Gbantino  Wbit. 

On  appeal  from  a  decision  sustaining  a  de- 
murrer to  a  bill  by  the  state,  in  behalf  of  cer- 
tain counties,  to  compel  an  assessment  of  the 
property  of  a  railroad  company,  it  appeared  that 
the  legitimate  effect  of  granting  the  writ  would 
be  to  deprive  the  state  of  the  great  benefit  it 
had  obtained  in  inducing  the  company  to  waive 
Its  exemptions  and  go  on  the  tax  list  as  other 
railway  companies,  and  of  a  large  amount  paid 
yearly  by  the  company,  which  the  state  would 
be  bound  in  honor  to  refund  as  being  received 
onder  a  repudiated  contract,  but  which,  if  it 
did  not  willingly  return,  would  have  to  be  cred- 
ited on  any  taxes  recovered  by  litigation.  An- 
otiier  effect  would  be  to  open  up  a  similar  and 
mndi  larger  controversy  with  another  company 
that  settled  ita  litigation  over  its  exemption  by 
an  agreement  to  pay  yearly  a  certain  sum  up  to 
a  date  fixed,  and  then  go  on  the  tax  list  as 
other  railroad  companies.  In  exchange  for  these 
great  losses  the  state  would  obtain,  under  the 
bill,  simply  the  right  to  institute  and  maintain 
many  lawsuits  against  railway  companies,  all 
of  which  might  prove  fruitless.  Held  that, 
whether  the  state  was  really  a  party  to  the  con- 
troversy or  not,  the  counties  complaining  in 
such  case  should  not  be  permitted  to  force  the 
state  into  such  a  position,  and  the  trial  court, 
in  the  exercise  of  its  discretion  in  such  case, 
properly  sustained  a  demurrer  to  the  bill. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  112.*] 

4.  Mandamus  (|  146*)  —  Pboceedinos  bt 
Counties— Suing  in  Name  of  State. 
The  vise  of  the  state's  name  in  a  bill  for 
mandamus  in  behalf  of  certain  counties  to  com- 
pel an  assessment  of  railroad  property  is  al- 
together unnecessary;  the  counties  having  the 
right  to  sue  in  their  own  name,  being  the  real 
parties  complainant,  and  the  appearance  of  the 
state  in  such  a  case  being  merely  nominal. 

[Ei.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  146.*] 

6.  Mandamus    (|   146*)  —  Pboceedinos   bt 
Counties— Use  of  State's  Name. 

The  right  of  counties  to  use  the  name  of  the 
state  in  suing  for  mandamus  to  compel  the  as- 
sessment of  a  tax  is  not  authorized  by  Shannon's 
Code,  I  495,  which  regulates  suits  in  the  name 
of  the  state  (or  the  counties ;  and  it  does  not 
fall  within  sections  5165-5187,  which  regulate 
proceedings  in  the  name  of  the  state  against 
corporations  and  to  prevent  the  usurpation  of 
pffice,  and  there  is  no  statute  authorizing  the 
nse  of  the  state's  name  in  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  i  146.*] 

6.  States  (S  20S*) — Actions— Affeabance. 

When  the  state  is  to  be  bound  by  proceed- 
ings to  collect  taxes  or  other  debts  due  it  by 
snits  at  law  or  in  equity,  it  must  appear  by  the 
Attorney  General  of  the  state,  pursuant  to 
Shannon's  Code,  |  5756,  subsec.  S. 

[Eld.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  I  196:  Dec.  Dig.  {  205.*] 

Appeal  from  Circuit  Court,  Davidson  Conn- 
ty;  W.  H.  Williamson,  Special  Judge. 

Bill  for  mandamus  by  the  State,  on  the  re- 
lation of  A.  D.  Collier  and  others,  against  B. 


A.  Bnloe  and  others.  Demnrrer  thereto  was 
sustained,  and  complainants  appeal.  Af- 
firmed. 

Henry  Hudson,  R.  A.  Sanson,  R.  B.  lb 
Mountcastle,  J.  W.  Culton,  and  Harry  Stokes, 
for  appellants.  Charles  T.  Gates,  Jr.,  Atty. 
Gen.,  for  appellee  Board  of  Railroad  Commis- 
sioners. Jourolmon,  Welcker  &  Smith,  for 
appellee  Southern  Railway  Company. 

NEIL,  J.  Tbe  bin  in  the  present  case  was 
filed  by  the  state  of  Tennessee,  upon  the  re- 
lation of  A.  D.  Collier,  county  Judge  of  Knox 
county,  Clem.  J,  Jones,  county  Judge  of  An- 
derson county,  and  William  AUen,  county 
Judge  of  Campbell  county,  acting  for  and  on 
behalf  of  the  said  counties  of  Knox,  Andergon 
and  Campbell,  and  upon  the  relation  of  the 
said  counties  of  Knox,  Anderson,  and  Camp- 
bell, against  B.  A.  Enloe,  Harvey  H.  Hannah, 
and  BYank  Avent,  constituting  the  Tennessee 
State  Board  of  Railroad  Commissioners,  and 
ex  officio  assessors  for  tbe  state  of  Tennes- 
see of  railroad  propwties  for  taxation. 

The  purpose  of  the  bill  Is  to  compel  by  the 
writ  of  mandamus  the  railroad  commission- 
ers to  assess  for  taxation  the  property  of 
the  Knoxville  &  Ohio  Railroad  Company,  a 
line  of  railway  running  from  the  city  of 
Knoxville,  through  the  three  counties  named, 
to  the  Kentucky  line  at  Jellico. 

The  bill  was  filed  In  the  circuit  court  of 
Davidson  county  on  the  8th  of  October,  1907. 
It  prayed  for  an  alternative  writ  of  manda- 
mus, directing  the  defendants  to  assess  the 
property  of  the  railroad  company  for  the 
year  1907,  and  to  back  assess  the  property 
for  the  10  preceding  years,  or  to  show  cause 
at  the  next  term  of  the  court  for  not  dolus 
so.  There  was  also  a  prayer  that  the  defend- 
ants be  required  by  the  alternative  writ  to 
continue  and  remain  in  session  as  the  State 
Board  of  Tax  Assessors,  "pending  and  until 
the  final  determination  of  this  case,  so  that 
such  writ  of  mandamus  to  assess  said  rail- 
road property  above  prayed  for,  if  made  per- 
manent upon  the  hearing,  may  be  operative 
as  against  said  defendants."  It  was  charged 
In  the  body  of  the  bill,  under  an  amendment 
allowed,  that  the  defendants  were  in  session 
as  a  board  at  the  time  the  bill  was  filed. 

The  bill  was  signed  by  the  several  county 
Judges,  and  by  the  attorneys  for  the  counties. 
At  the  bottom  of  the  bill  was  the  following 
entry : 

"I  hereby  consent,  on  behalf  of  the  state  of 
Tennessee,  to  the  filing  of  the  foregoing  peti- 
tion for  writ  of  mandamus.  In  the  name  of 
the  state  of  Tennessee,  upon  the  relation  of 
the  counties  of  Anderson,  Campbell,  and 
Knox,  and  Clem.  J.  Jones,  William  Allen, 
and  A.  D.  Collier,  county  Judges  of  said  coun- 
ties, against  B.  A.  Enloe,  Harvey  H.  Hannah, 
and  Frank  Avent,  State  Board  of  Railroad 
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Commissioners,  and  State  Board  of  Tax  As- 
sessors, this  October  8,  1907. 

"[Signed]     F.  M.  Bass, 
"Attorney  General  for  Davidson  County." 
The  defendant  railroad  commissioners  fil- 
ed a  demurrer,  and  also  an  answer,  to  the 
bill. 

The  Southern  Railway  Company,  although 
not  named  in  the  caption  as  a  defendant, 
seems  to  have  been  admitted  as  a  defendant 
and  allowed  to  file  a  demurrer  and  answer  to 
the  bill,  as  the  real  party  hi  Interest;  that 
company  being  now  the  owner  of  the  proper- 
ty of  the  KnozTllle  &  Ohio  Railroad  Com- 
pany. 

The  demurrers  were  sustained  In  the  court 
below,  and  the  complainants  thereupon  ap- 
pealed to  this  court,  and  have  here  assigned 
errors. 

Before  stating  the  substance  of  the  bill,  it 
is  proper  that  we  should  enunciate  certain 
principles  that  control  in  controversies  where- 
in the  writ  of  mandamus  is  asked  of  the 
court 

In  the  case  of  State  v.  Wilbur,  101  Tenn. 
211,  47  S.  W.  411,  this  court  quoted  with  ap- 
proval the  following  excerpt  from  High  on 
Extraordinary  Legal  Remedies  (3d  Ed.)  { 
39: 

"The  right  of  mandamus  being  Justly  re- 
garded as  one  of  the  hlgliest  rights  known 
to  our  system  of  Jurisprudence,  it  issues  only 
when  there  is  a  clear  and  specltic  legal  right 
to  be  enforced,  or  a  duty  which  ought  to  be 
and  can  be  performed,  and  where  there  is 
no  other  specific  and  legal  remedy.  The 
right  which  it  is  sought  to  protect  must  there- 
fore be  clearly  established,  and  the  writ  is 
never  granted  in  doubtful  cases.  The  per- 
son seeking  the  relief  must  show  a  clear  legal 
right  to  have  the  thing  sought  by  it  done, 
and  done  in  the  manner  and  by  the  person 
sought  to  be  .coerced.  The  writ,  if  granted, 
must  also  be  effectual  as  a  remedy,  and  must 
be  within  the  power  of  the  respondent,  as 
well  as  his  duty,  to  do  the  act  in  question. 
It  follows,  also,  from  the  important  position 
which  this  writ  occupies  as  a  remedial  pro- 
cess, as  well  as  from  its  nature  as  an  ex- 
traordinary remedy,  that  the  exercise  of  the 
jurisdiction  rests,  to  a  considerable  extent,  In 
the  sound  discretion  of  the  court,  subject  al- 
ways to  well-settled  principles,  which  have 
been  established  by  the  courts  or  fixed  by 
legislative  enactments.  Causes  may  there- 
fore arise  where  the  applicant  for  relief  has 
an  undoubted  legal  right  for  which  manda- 
mos  is  the  proper  remedy,  but  where  the 
court  may,  in  the  exercise  of  a  Judicial  dls- 
CTiminatlon,  still  refuse  the  relief." 

In  the  case  of  Harris  v.  State  ex  rel.  the 
'^•art  had  under  consideration  a  case  where- 
in the  writ  of  mandamus  was  sought  against 
tlie  State  Board  of  Tax  Assessors,  to  com- 
1*1  them  to  perform  certain  duties  in  re- 
«pect  of  obtaining  information  needed  for 
proper  assessment  of  the  railroads  of  the 
ttate.  At  the  time  the  application  was  made, 
117  S.W.-15 


or  at  least  when  It  came  before  the  court,  the 
assessment  had  been  passed  Into  the  hands 
of  the  various  county  officials  having  charge 
of  the  matter,  and  a  very  large  part  of 
the  taxes  which  fell  under  the  assessment 
had  been  paid,  and  the  court  held  that  al- 
I  though  the  State  Board  of  Tax  Assessors 
had  been  guilty  of  a  breach  of  duty  in  not 
obtaining  the  Information  referred  to,  yet 
that  under  the  facts  stated,  and  other  facts 
referred  to  In  the  opinion,  it  would  not  be  to 
the  interest  of  the  state  that  the  question 
should  be  overhauled,  and  the  writ  was 
denied.  Speaking  with  reference  to  the  pow- 
ers of  the  court  upon  this  subject,  it  was  said 
In  the  opinion : 

"Without  further  analysis  of  the  pleadings 
we  have,  then,  a  record  before  us  in  which 
the  assessors  admit,  either  in  express  terms 
or  by  necessary  ImplicaOon.  serious  official 
delinquency,  a  negligence  and  Indifference  in 
the  discharge  of  statutory  duties  which  Is  In- 
excusable, and  threaten  to  render  abortive  a 
system  of  assessment  the  work  of  years  of 
legislative    experiment.      But    the    question 
still  remains,  even  In  view  of  this,  will  the 
court,  while  It  has  the  power,  interfere  by 
the  wdt  of  mandamus?    It  is  well  settled 
that  'the  courts  have  a  discretion  whether  they 
will  issue  or  refuse  the  writ,  even  where  a 
prima  facie  right  thereto  Is  shown.'    Merrill 
on  Mandamus,  {  02.    'In  exercising  such  dis- 
cretion, the  court  will  consider  all  the  cir- 
cumstances reviewing  the  whole  case,  with 
due  regard  to  the  consequences  of  its  action.' 
Merrill  on  Mandamus,  |  63.    Alger  v.  Seaver, 
138  Mass.  331;    People  v.  Ketchum,  72  111. 
212;  People  v.  Genesee  County  Circuit  Judge, 
37  Mich,  281.    •    .    »    To  the  same  effect  is 
the  text  of  Spelling  on  Extraordinary  Re- 
lief, vol..  2,  i  1372:    "The  writ  will  usually 
be  refused,  notwithstanding  a  clear  right  Is 
shown,    if,    by    granting   it,    public   Interest 
would  be  seriously  prejudiced  or  public  trans- 
actions hindered,  or  the  rights  of  third  par- 
ties Interfered  with  injuriously.' "    96  Tenn 
496,  516,  517,  518,  34  a  W.  1017,  1022. 

In  State  ex  rel.  v.  Taylor,  119  Tenn.  229 
258,  259.  264,  276,  277,  104  S.  W.  242,  It  was 
held  that  where  a  demurrer  to  the  petition 
or  bill  for  mandamus  Is  overruled  the  court 
will  ordinarily  award  a  peremptory  writ  at 
once,  but  will  sometimes  allow  an  affidavit 
showing  the  defense  which  the  party  desires 
to  interpose,  or  a  sworn  answer  containing 
these  defenses;  and  If,  upon  examination  of 
these  papers.  It  conceives  that  a  reasonable 
defense  is  offered,  it  will  remand  the  cause 
for  answer  and  further  proceedings.  In  the 
present  case  the  defendants  filed  their  an- 
swers along  with  their  demurrers.  It  is  ap- 
parent, under  the  rule  Just  stated,  that  it  will 
be  Incumbent  upon  this  court,  in  determining 
whether  the  public  Interest  would  Justify  a 
litigation  along  the  lines  laid  down  in  the 
bill,  to  inquire  into  the  nature  of  the  contest 
Into  which  the  state  would  be  plunged  upon 
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overruling  the  demurrer  and  remanding  the 
cause  for  trial. 

With  these  preliminary  obserTatlons,  we 
shall  now  state  the  substance  of  the  contro- 
versy. In  doing  this  we  not  only  refer  to 
the  language  of  the  bill  and  exhibits  thereto 
attached,  but  also  to  the  history  of  the  con- 
troversy as  disclosed  by  the  authorities  re- 
ferred to  In  the  bill. 

It  appears  from  the  bill  that  the  Lexing- 
ton &  Knoxvllle  Railroad  Company  was  duly 
chartered  by  the  state  of  Tennessee  by  and 
under  chapter  244,  p.  385,  of  the  Acts  of  the 
Legislature  of  lSDl-52.  The  name  of  this 
company  was  thereafter,  by  chapter  324,  p. 
762,  of  the  Acts  of  1S53-54,  changed  to  the 
Knoxville  &  Kentucky  Railroad  Company, 
and  the  charter  was  amended  accordingly; 
and  thereafter  by  chapter  217,  p.  434,  of  the 
Acta  of  185i>-56,  the  Legislature  further 
amended  the  charter  by  adding  thereto  the 
following  provisions,  viz. : 

"Be  it  further  enacted:  That  the  capital 
etoclc  of  the  said  company,  the  dividends 
thereon,  and  the  road  and  fixtures,  depots, 
worlishops,  warehouses  and  vehicles  of  trans- 
portation belonging  to  said  company,  shall  be 
forever  exempted  from  taxation;  and  it  shall 
not  be  lawful  for  the  state,  or  any  corpora- 
tion or  municipal  iwlice  or  other  authority 
thereof,  or  of  any  town,  city,  county  or  dis- 
trict thereof,  to  impose  any  tax  upon  such 
stool:  or  dividend,  property  or  estate:  Pro- 
vided, the  stock  or  dividend,  when  the  said 
dividends  shall  exceed  the  legal  Interest  of 
the  state,  may  be  subject  to  taxation  by  the 
state  In  commou  with  and  at  the  same  rate  as 
money  at  Interest;  but  no  tax  shall  be  im- 
posed so  as  to  reduce  the  part  of  dividends  to 
be  received  by  stockholders  below  the  legal 
Interest  of  the  state." 

By  the  act  of  1851-32,  known  as  the  "Inter- 
nal Improvement  Law  of  Tennessee,"  the 
Legislature  of  Tennessee  furnished  certain 
state  aid  to  said  Lexington  &  Knoxville  Rail- 
road Company.  Thereafter,  upon  said  rail- 
road company  becoming  In  default  to  the 
state,  and  because  of  the  nonpayment  by  it  of 
Its  indebtedness  to  the  ^tate,  pursuant  to 
certain  acts  of  the  Legislature,  to  wit,  chap- 
ter 79,  p.  126,  of  the  Acts  of  1870,  and  chap- 
ter 23,  p.  25,  of  the  Acts  of  1870-71,  certain 
proceedings  were  Instituted  by  the  state  of 
Tennessee  against  said  Knoxville  &  Ken- 
tucky Railroad  Company,  and  other  delin- 
quent railroad  companies,  in  the  chancery 
court  of  Davidson  county,  under  the  name 
and  style  of  State  of  Tennessee  v.  Edgefield 
&  Nashville  Railroad  Company;  and  such 
proceedings  were  had  In  said  cause  as  that 
the  Interest  of  the  state  In  said  Knoxville  & 
Kentucky  Railroad  Company  was  duly  sold 
and  bought  In  by  W.  B.  Johnson  and  others, 
who  thereafter,  in  compliance  with  the  au- 
thority conferred  by  the  state  of  Tennessee 
by  le^slatlve  acts  thereto  appertaining,  duly 
incorporated  themselves  under  and  by  a  de- 
cree of  the  chancery  court  of  Knox  county 


under  the  name  and  slyle  of  the  Knoxville  & 
Ohio  Railroad  Company,  which  said  compa- 
ny has,  since  said  Incorporation,  down  to 
the  date  of  Its  conveyance  of  Its  property  to 
the  Southern  Railroad  Company,  claimed  to 
own  and  operate  said  railroad  properties  and 
to  be  entitled  to  all  of  the  exemptions  from 
taxation  set  forth  in  the  said  act  amending 
the  charter  of  the  .said  Knoxville  &  K«i- 
tuclcy  Railroad  Company. 

The  preamble  and  the  first  and  tenth  sec- 
tions of  the  act  of  1870-71  were  as  follows : 

"Whereas,  In  the  recent  attempt  to  sell  the 
state's  Interest  in  said  road,  various  l^al 
questions  arose,  presenting  serious  obstacles 
to  a  sale  under  the  act  of  1870,  which  It  Is 
deemed  expedient  and  necessary  to  obviate 
before  the  Interest  of  the  state  In  said  roads 
shall  be  again  oCtered  for  sale;  and  whereas, 
by  the  act  of  1852  (chapter  151,  section  12) 
the  right  Is  extremely  reserved  to  the  state 
to  enact  all  such  laws  In  the  future  as  shall 
be  deemed  necessary  to  protect  the  Interest 
of  the  state,  and  to  secure  the  state  against 
any  loss  In  consequence  of  the  Issuance  of 
bonds  under  the  provisions  of  said  act,  in 
such  manner  as  not  to  Impair  the  vested 
rights  of  stockholders  of  the  company;  there- 
fore, 

"Be  It  enacted,  by  the  General  Assembly 
of  the  state  of  Tennessee,  that  a  bill  shall  be 
immediately  filed  In  the  chancery  court  at 
Nashville,  In  the  name  and  behalf  of  the 
state,  to  which  all  the  delinquent  companies, 
the  respective  stockholders,  holders  of  the 
bonds,  creditors  and  all  persons  Interested  in 
the  said  several  roads  shall  be  made  parties 
defendants,  and  shall  be  brought  before  the 
court  In  the  mode  prescribed  by  the  rules  of 
practice  In  Chancery  established  In  the  state, 
except  as  otherwise  herein  provided.  And 
said  court  is  hereby  Invested  with  the  exclu- 
sive Jurisdiction  to  hear,  adjudicate  and  de- 
termine all  questions  of  law  and  matters  of 
controversy  of  whatever  nature,  whether  of 
law  or  of  fact,  that  have  arisen  or  may  arise 
touching  the  rights  and  Interests  of  the  state, 
and  also  of  the  stockholders,  bondholders, 
creditors  and  others  In  said  road,  and  to 
make  all  such  rules,  orders  and  decrees,  inter- 
locutory and  final,  as  may  be  necessary  in 
or4er  to  a  final  and  proper  adjustment  of 
the  rights  of  all  the  parties,  preliminary  to  a 
sale  of  the  interest  of  the  state  In  said  roads. 
Also  to  declare  the  exact  amount  of  Indebted- 
ness of  each  of  said  companies  to  the  state; 
and  likewise  to  define,  as  may  be  thought 
proper,  what  shall  be  the  rights,  duties  and 
liabilities  of  a  purchaser  of  the  state's  in- 
terest In  said  roads,  or  either  of  them,  and. 
what  shall  be  the  reserved  rights  of  said 
companies,  stockholders  and  others,  respec- 
tively, as  against  said  purchasers  after  sucti 
sale,  under  the  existing  laws  of  the  state." 

"Sec.  10.  That,  upon  the  sale  of  any  of 
the  franchises  of  either  of  the  railroad  com- 
panies by  the  commissioners  under  the  pro- 
visions of  this  act,  all  the  rights,  privileges 
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and  Immunities  appertaining  to  tbe  franchise 
so  wld,  nnder  Its  act  of  Incorporation  and 
tlie  amendments  thereto,  and  the  general  im- 
prorement  law  of  the  state,  and  acts  amenda- 
tory thereof,  shall  be  transferred  to  and  vest 
in  said  purchaser,  and  the  purchaser  shall 
bold  said  franchise  subject  to  all  liens  and 
liabilities  In  favor  of  the  state  as  now  pro- 
vided by  law  against  the  railroad  companies." 

Another  act  was  passed  January  26,  1871 
(Acto  1870-71,  p.  63,  c.  54),  providing  "that, 
whenever  any  person  or  persons  shall  here- 
after l)ecome  purchasers  of  any  of  the  exist- 
ing railroads  on  which  the  state  has  a  lien, 
or  Is  In  any  way  interested  that  may  be  sold 
nnder  tbe  laws  of  the  state  as  they  are  now, 
or  may  hereafter  be  enacted,  said  person  or 
persons  so  purchasing  may  file  their  petition 
in  the  chancery  court  of  either  of  the  coun- 
ties through  which  said  railroad  runs,  asking 
to  be  substituted  to  all  the  rights,  privileges 
and  immunities,  and  subject  to  all  tbe  lia- 
bilities of  the  act  of  incorporation,  under 
which  said  railroad  company  was  organized, 
and  amendatory  thereof,  and  for  such  a 
change  of  name  or  privilege  as  they  may  de- 
sire; and  upon  satisfactory  evidence  being 
produced  of  tbe  fact  of  the  purchase  and  tbe 
propriety  of  tbe  changes  proposed,  then  the 
chancellor  may  so  adjudicate  and  decree; 
and  tbe  purchaser  or  purchasers  will  be 
thereby  fully  clothed  with  the  powers,  privi- 
leges and  immunities  of  the  original  act  of 
incorporation,  and  acts  amendatory  thereof, 
and  subject  to  all  the  Ileus  and  liabilities 
thereby  created  or  Incurred." 

These  are  tbe  acts  referred  to  in  tbe  bill 
in  tbe  present  case,  under  which  tbe  road, 
with  its  rights,  privileges,  and  immunities, 
was  sold  and  was  purchased  by  Johnson, 
and  nnder  which  the  Knoxrilie  &  Ohio  Rail- 
road Company  was  organized,  under  that 
name. 

It  does  not  appear  that  any  attempt  was 
made  to  tax  tbe  KnoxviUe  &  Ohio  Railroad 
C<»npany,  or  to  question  its  Immunity  from 
taxation  nnder  the  purchase  which  It  made 
under  the  court  proceedings  referred  to,  un- 
til 1877.  Tbe  history  of  this  effort  appears  in 
Railroad  v.  Hiclcs,  reported  in  9  Baxt.,  at 
page  442  et  seq.  In  that  year  it  appears  that 
Anderson  county  undertool^  to  collect  taxes 
from  the  road,  which  it  paid  under  protest 
and  then  sned  to  recover.  The  court  held  la 
that  case  that  nnder  tbe  decree  of  the  chan- 
cery court  of  Davidson  county,  nnder  which 
tbe  purchase  was  made,  tbe  Immunity  from 
taxation  passed  to  the  purchaser,  and  that, 
the  state  having  provided  for  the  adjudica- 
tion of  these  questions,  and  tbe  purchase  hav- 
ing been  made  on  tbe  faith  thereof,  it  could 
not  qnestion  the  validity  of  adjudication. 
Tpon  this  subject  the  court  said : 

"The  bill  was  accordingly  filed,  and  by  de- 
cree before  tbe  sale  the  amount  of  the  state's 
debt  was  ascertained  and  adjudged,  and 
also  that  tbe  same  was  a  lien  upon  the  en- 
tire proiierty,   rights,  privileges,  and  fran- 


chises of  tbe  companies;  that  a  sale  would 
transfer  all  the  Interest,  leaving  none  In  tbe 
stockholders  or  corporation;  that  a  sale  of 
any  of  the  franchises  of  said  company  would 
vest  the  purchasers  with  all  tbe  rights,  priv- 
ileges, and  Imuiuulties  appertakilng  to  the 
franchises  by  the  charter  and  amendments. 
A  sale  was  made,  reported,  confirmed,  and  ti- 
tle vested,  as  Ijefore  stated.  Without  re- 
citing the  parts  of  the  various  decrees  and 
proceedings  bearing  upon  tbe  question,  it  is 
sufficient  to  say  that  It  is  distinctly  adjudged 
that  not  only  the  property  of  the  old  com- 
pany, but  all  its  rights,  franchises,  privileges, 
and  immunities,  as  defined  by  the  charter  and 
laws  and  the  decrees  in  the  cause,  passed  to 
and  vested  in  the  new  company.  We  are  of 
the  opinion  that,  the  state  having  expressly 
provided  for  the  adjudication  of  all  these 
questions  by  the  tribunal  appointed,  and  tbe 
purchase  having  been  made  upon  the  faith 
thereof,  the  validity  of  the  adjudication  can- 
not l>e  now  questioned  by  tbe  state." 

The  matter  then  rested  until  the  year  1891, 
when  an  attempt  was  made  by  the  State  Tax 
Assessors,  having  charge  of  the  assessment 
of  railroad  proi>ertle8,  to  assess  the  prop- 
erty of  this  same  railroad  company  for  taxa- 
tion. Thereupon  a  bill  was  filed  in  the  Cir- 
cuit Court  of  the  United  States  for  tbe  Mid- 
dle District  of  Tennessee  to  enjoin  such  as- 
sessment proceedings.  The  case  was  decided 
in  that  court,  and  thence  appealed  to  the  Clr> 
cult  Court  of  Appeals  for  the  Sixth  Circuit, 
and  resulted  in  a  decree  enjoining  the  assess- 
ment. See  this  case  reported  under  the  name 
of  Buchanan  v.  Knoxville  &  Ohio  Railroad 
Co.,  71  Fed.  324,  18  C.  C.  A.  122. 

Tbe  next  effort  on  tbe  part  of  tbe  state 
was  to  collect  a  privilege  tax  on  tbe  fran- 
chises of  the  company.  The  state,  through 
James  A.  Harris,  Comptroller  of  the  Treas- 
ury, demanded  of  tbe  company  privilege 
taxes  for  tbe  years  1893,  1894,  1895,  and  1896 
— In  all,  for  $4,820.  The  company  paid  tbe 
sum  demanded  under  protest  and  sued  to  re- 
cover it  back.  This  case  finally  reached  this 
court  and  is  reported  under  tbe  name  of  Rail- 
road V.  Harris,  99  Tenn.  684,  43  a  W.  115, 
53  Ij.  R.  A.  921.  It  was  held  in  that  case 
that  tbe  company  was  liable  to  privilege  tax- 
ation. This  case  was  then  carried  to  tbe 
Supreme  Court  of  the  United  States  by  writ 
of  error,  and  while  pending  there,  undeter- 
mined, tbe  Legislature  of  this  state,  in  Ite 
general  revenue  bill  (chapter  432,  p.  1044,  of 
the  Acta  of  1899),  provided  as  follows: 

"Each  railroad  company  not  paying  an  ad 
valorem  tax  to  this  state,  and  operating  or 
controlling  a  railroad  in  this  state,  for  taking 
up  and  transporting  freight  or  passengers 
from  one  point  In  this  state  to  another  point 
In  this  state,  shall  pay  annually  a  privilege 
tax,  of  $120.00  for  each  mile  of  railroad  so 
operated  or  controlled  in  this  state. 

"This  tax  shall  not  apply  to  any  railroad 
exempted  by  legislative  contract  of  this  state 
from  tbe  payment  of  a  privilege  tax:    Pro- 
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vlded,  that  any  railroad  company  to  which 
the  foregoing  privilege  tax  would  attach  or 
apply  shall  be  relieved  and  released  from  the 
payment  of  the  same  by  obligating  Itself  to 
pay  to  the  Comptroller  of  the  State,  iu  lieu  of 
all  other  taxes,  $4,500.00  annually  for  the 
term  of  ten  years,  beginning  with  the  year 
1809,  and  ending  January  1st,  1909,  and  which 
shall'  agree  and  contract  that  thereafter  the 
property  and  franchises  of  such  railroad  or 
railway  company  shall  be  liable  and  subject 
to  ad  valorem  taxation ;  and  agreeing  that  any 
litigation  now  pending  In  any  of  the  courts  of 
the  state  of  Tennessee,  or  of  the  United  States, 
the  purpose  of  which  is  to  prevent  or  restrain 
the  enforcement  of  the  collection  of  privilege 
taxes  on  such  railroad,  or  to  recover  money 
already  paid  for  such  privilege  taxes,  shall 
be  dismissed  at  the  cost  of  such  railroad  com- 
pany. 

'•And  the  Governor  and  Comptroller  of  the 
State  are  hereby  authorized,  empowered,  and 
directed  as  the  representatives  of  and  for, 
and  on  behalf  of  the  state,  to  make  and  exe- 
cute a  contract  according  to  the  terms  and 
provisions  hereinbefore  set  out,  with  any  rail- 
road company,  to  which  the  same  shall  apply, 
and  which  shall  profess  a  willingness  to  en- 
ter into  such  contract.  But  In  the  event  such 
a  contract  is  not  consummated  as  herein  pro- 
vided, the  privilege  tax  herein  provided  for 
shall  remain  In  full  force." 

On  the  1st  day  of  Novem\)er,  1899,  an 
agreement  was  entered  into  which  appears  as 
Exhibit  Mo.  1  to  the  bill  In  this  case,  be- 
tween the  railroad  company  and  the  state, 
to  carry  out  and  effectuate  the  purix)se8  of 
the  act  above  quoted;  the  state  being  repre- 
sented, as  provided  In  the  act,  by  Hon.  Ben- 
ton McMillan,  then  its  Governor,  and  by  Hon. 
Theodore  t".  King,  then  Comptroller  of  the 
State. 

This  contract,  after  reciting  the  chartering 
of  the  road  In  its  original  form,  the  changes 
through  which  It  had  passed,  and  the  pur- 
chase under  the  chancery  court  at  NashvUle 
pursuant  to  legislative  authority,  and  the 
organization  under  the  name  of  the  KnozrlUe 
&  Ohio  Railroad  Company,  the  proceedings 
in  the  ease  of  Railroad  Company  v.  Hicks, 
and  In  Buchanan  v.  Knoxvllle  &  Ohio  Rail- 
road Company,  and  Railroad  v.  Harris,  and 
that  the  latter  case  had  been  carried  to  the 
Supreme  Court  of  the  United  States  by  writ 
of  error  on  application  of  the  railroad  com- 
pany, and  also  after  reciting  the  above-men- 
tioned act,  and  that  the  contract  was  entered 
Into  pursuant  thereto,  then  continues : 

"Xow,  therefore,  this  agreement  witness- 
eth:  That  the  railroad  company,  party  of 
the  first  part,  In  consideration  of  the  prem- 
ises and  the  covenants  on  behalf  of  the  state 
hereinafter  contained,  hereby  covenants  and 
agrees  to  and  with  the  state  as  follows : 

"(1)  That  it  will  forthwith  upon  demand 
pay  unto  the  Comptroller  of  the  State  of 
Tennessee  the  sum  of  fi4.,'>00,  and  thereafter 
will  upon  like  demand  pay  annually  during 


each  succeeding  year  for  the  full  term  of  ten 
years,  beginning  with  the  first  payment  of 
1800,  and  ending  January  1,  1909,  a  like  sum 
of  $4,500,  provided  that  the  same  shall  be  ac- 
cepted by  the  state  in  lieu  of  ail  other  taxes 
imposed  or  hereafter  to  be  imposed  by  the 
state  of  Tennessee,  or  any  city,  county,  or 
municipality  thereof,  during  said  term  of  ten 
years,  upon  the  railroad  company  or  any  of 
its  property,  or  upon  the  franchises  of  the 
railroad  company,  or  for  a  license  or  privi- 
lege to  the  railroad  company  to  do  business 
authorized  by  Its  charter  In  the  state  of  Ten- 
nessee, or  for  any  other  form  of  taxation 
which  may  be  at  any  time  thereafter  devised. 

"(2)  That  on  and  after  the  1st  day  of  Jan- 
uary, 1909,  the  property  and  franchise  of 
the  railroad  company  shall  and  may  be  lia- 
ble and  subject  to  ad  valorem  taxation  on 
the  same  basis  as  may  be  at  any  time  lawful- 
ly imposed  on  other  railroad  property  in  the 
state  of  Tennessee;  the  railroad  company 
hereby  waiving  as  of  and  after  the  said  1st 
day  of  January,  1009,  ail  exemptions  as  to 
ad  valorem  taxes  contained  in  Its  charter. 

"(3)  That  it  will  forthwith  cause  to  be 
dismissed  at  Its  own  cost  any  and  all  litiga- 
tion now  pending  in  any  of  the  courts  of  the 
state  of  Tennessee,  or  of  the  United  States, 
the  purpose  of  which  Is  to  prevent  or  re- 
strain the  enforcement  or  collection  of  a  priv- 
ilege tax  upon  it,  the  railroad  company,  or 
to  recover  money  already  paid  by  It,  the  rail- 
road company,  for  such  privilege  taxes  to  the 
state  of  Tennessee." 

Referring  to  the  foregoing  act  of  1809  and 
the  contract  based  thereon,  the  bill  contain* 
the  following  allegation : 

"By  chapter  432,  Acts  of  1899,  the  Legisla- 
ture of  Tennessee  assumed  to  impose  a  privi- 
lege tax  upon  the  railroad  companies  In  Ten- 
nessee which  did  not  pay  an  ad  valorem  tax 
to  the  state.  The  Knoxvllle  &  Ohio  Railroad 
Company  assumed  and  pretended,  and  by  its 
fraudulent  misrepresentation  and  conceal- 
ment of  the  facts,  all  as  hereinafter  will  be 
shown,  led  the  state  officials  to  believe,  that 
It  came  within  such  class  and  designation, 
and  accordingly  It  paid  such  privilege  tax  as 
assessed,  and  after  paying  said  tax  In  accord- 
ance with  the  provisions  of  said  legislative 
enactment,  brought  suit  In  the  chancery  court 
of  Knox  county,  Tennessee,  against  the  State 
Comptroller  of  the  Treasury  to  recover  the 
same,  basing  its  contention  upon  the  amend- 
ment to  the  charter  of  the  Knoxvllle  &  Ken- 
tucky Railroad  Company  hereinabove  set 
forth  and  an  alleged  charter  exemption  from 
all  taxation  at  ail  times  by  virtue  thereof. 
After  the  Supreme  Court  of  Tennessee,  In 
considering  said  case  upon  appeal  (said  case 
being  rejwrted  under  the  style  of  Railroad  v. 
Harris,  99  Tenn.  CS4,  43  S.  W.  115,  53  h.  lU 
A.  921)  held  said  privilege  tax  legal,  and  said 
case^  had  been  transferred  by  writ  of  error 
to  the  Supreme  Court  of  the  United  States, 
the  state  of  Tennessee  assumed,  In  violation 
of  section  28,  art  2,  and  section  8,  art.  U, 


Digitized  by 


Google 


Tena.) 


STATE  V.  ENLOE. 


229 


of  the  Constitution  of  Tennessee  of  1870,  to 
enter  into  a  contract  with  said  KnoxTille  te 
Ohio  Railroad  Company  by  and  under  which, 
upon  the  payment  by  said  railroad  company 
to  ttie  state  of  Tennessee  of  the  sum  of  $4,oU0 
annually  for  ten  years,  in  .lieu  of  all  other 
pririlegee  and  ad  valorem  taxes,  said  rail- 
road company  was  to  be  for  all  time  reliev- 
ed of  the  payment  of  any  and  all  privilege 
taxes  which  might  at  any  time  be  assessed 
against  said  property  or  company  by  the 
state  or  any  municipality  or  county  thereof, 
bat  should  at  the  end  of  ten  years  be  sub- 
ject to  an  ad  valorem  taxation  for  the  bene- 
fit of  the  state  of  Tennessee  and  its  constit- 
uent counties  and  cities  through  which  said 
line  of  road  passes.  A  true  copy  of  said 
agreement  thus  assumed  to  be  entered  Into 
is  herewith  filed  as  Exhibit  1,  and  is  pray- 
ed to  be  taken  as  part  hereof  as  fully  as 
though  herein  copied,  but  it  need  not  be 
copied  In  issuing  process.  Petitioners  will 
imsist  that  said  contract  i«  null,  void,  and  un- 
(■uustituiiouul,  as  assuming  to  create  an  ex- 
emption not  theretofore  existing,  in  violation 
ct  the  Constitution  of  Tennessee.  Petition- 
ers will  further  insist  that  said  agreement  Is 
null,  void,  and  unconstitutional,  as  assuming 
to  contract  away  the  rights  of  said  counties 
of  Anderson,  Campbell,  and  Knox,  and  the 
municipalities  thereof  through  which  said 
road  passes,  without  the  consent  of  or  anj' 
consideration  to  said  counties  and  munici- 
palities. 

"Petitioners  further  show  unto  the  court 
that  said  agreement  and  effort  to  create  a 
contractual  right  of  exemption  from  taxation 
in  favor  of  said  Kuoxvllle  &  Ohio  Railroad 
Is  nnconstitutlonal,  void,  illegal,  and  not  of 
force  and  effect  for  these  further  reasons: 
As  hereinbefore  briefly  stated,  it  was  assum- 
ed by  both  that  said  Knoxville  &  Ohio  RaU- 
load  Company  was  not  and  could  not  be  re- 
quired, to  pay  an  ad  valorem  tax  to  the  state 
of  Tennessee  and  that  it  came  within  the 
terms  and  provisions  of  said  act  of  1899,  im- 
posing a  privilege  tax;  whereas,  as  a  matter 
of  fact.  It  was  the  precise  and  specific  provi- 
sion of  said  amendment  to  the  charter  of  the 
Knoxville  &  Kentucky  Railroad  Company  thus 
relied  upon,  and  as  hereint)efore  quoted,  that 
said  exemption  from  taxation  should  only 
continue  until  and  no  longer  than  said  rail- 
road company  should  earn  net  revenues  and 
profits  in  excess  of  6  per  cent,  upon  its 
capital  stock.  In  fact  said  company  had  for 
many  years  theretofore,  as  petitioner  is  in- 
formed and  thereupon  avers,  earned  net  rev- 
enues and  profits  yearly  far  In  excess  of  6 
per  cent  or  the  legal  rate  of  interest  In  Ten- 
nessee, upon  Its  capital  stock,  and  had  earned 
net  revenues  and  profits  of  such  an  amount 
as  that  the  fund  available  with  which  to  pay 
dividends  upon  said  stock  would  still,  after 
the  payment  of  ad  valorem  taxes  upon  said 
pr<q)erty  at  a  proper  valuation  at  the  same 
rate  of  taxation  as  that  paid  by  other  rail- 
roads, exceed  the  amount  of  6  per  cent  upon 


said  capital  stock.  In  addition  to  this,  as 
petitioner  is  informed  and  thereupon  avers, 
said  Knoxville  &  Ohio  Railroad  Company,  for 
the  purpose  of  fraudulently  concealing  Its 
true  condition  and  earnings,  and  of  prevent- 
ing. If  possible,  the  incurring  of  an  obliga- 
tion upon  its  part  to  pay  an  ad  valorem  tax 
upon  Its  property,  and  of  at  least  concealing 
such  obligations,  entered  upon  Its  books  num- 
erous and  sundi7  charges  which  would  ap- 
pear to  be  charges  against  the  revenue  of  said 
road,  but  which  were  not  proper  to  be  so 
entered  or  charged,  but  were  in  fact  incur- 
red. If  at  all,  for  the  sole  benefit,  use,  and 
profit  of  the  Southern  Railway  Company, 
which  was  assuming  to  operate  said  Knox- 
ville &  Ohio  property.  All  of  these  facts 
were  carefully  concealed  from,  and,  as  peti- 
tioner is  informed  and  thereupon  avers,  mis- 
represented to,  the  state  of  Tennessee  and  its 
ofiicials,  and  to  the  Board  of  Railroad  Com- 
missioners and  of  State  Assessors  of  Railroad 
Taxes  for  Tennessee.  And  petitioner  fur- 
ther avers  that  it  was  alone  because  of  and 
as  a  result  of  such  fraudulent  concealments 
the  Legislature  was  Induced  to  go  through 
the  form  of  entering  into  said  contract.  Ex- 
hibit 1,  hereinbefore  referred  to.  And  peti- 
tioner specifically  avers  that  at  and  prior  to 
the  time  of  making  said  contract  said  Knox- 
ville tc  Ohio  Railroad  Company  did  not  come 
in  fact  within  the  provisions  of  said  act  of 
1899,  and  was  not  one  of  the  railroad  com- 
panies of  the  state  of  Tennessee  which  did 
not  or  should  not  at  that  time  pay  an  ad 
valorem  tax  to  the  state  of  Tennessee,  and 
for  this  reason  said  contract  Is  Illegal,  void, 
and  unenforceable." 

Further  upon  the  same  subject  It  is  alleg- 
ed in  the  bill: 

"That  the  amendment  to  the  charter  of  the 
Knoxville  &  Kentucky  Railroad  above  cited 
and  quoted,  which,  as  petitioner  Is  Informed, 
Is  relied  upon  as  creating  a  charter  exemption 
from  taxation  in  favor  of  the  Knoxville  & 
Ohio  Railroad  Company,  and  the  Southern 
Railroad  Company,  the  present  alleged  own- 
er of  said  railroad  property  [it  being  alleg- 
ed In  the  bin  that  the  Southern  Railway 
Company  bought  the  property  In  1903],  pro- 
vides specifically  that  'the  stock  or  dividends, 
when  the  said  dividends  shall  exceed  the  le- 
gal interest  of  the  state,  may  be  subject  to 
taxation  by  the  state  in  common  with  and 
at  the  same  rate  as  money  at  Interest;  but 
no  tax  shall  be  Imposed  so  as  to  reduce  the 
part  of  the  dividend  to  be  received  by  the 
stockholders,  below  the  legal  interest  of  the 
state.'  The  relators  and  petitioners  have 
been  credibly  informed,  and  thereupon  aver, 
that  at  the  time  said  Knoxville  &  Ohio  Rail- 
road Company  assumed  to  sell  to  the  South- 
em  Railway  Company  said  railroad  property, 
as  shown  by  the  said  deed,  Exhibit  2,  said 
Knoxville  &  Ohio  Railroad  Company  bad  out- 
standing capital  stock  to  the  amount  of  $1,- 
122.200,  and  that  the  net  earnings  of  said 
line  of  railroad  over  and  above  all  operating 
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expenses  and  charges  that  were  actually  or 
could  have  been  or  could  be  ordered  against 
the  same,  exceeded  the  sum  of  6  per  cent,  (the 
legal  rate  of  Interest  In  Tennessee)  upon  said 
capital  stock,  and  would  for  the  year  1899 
and  each  subsequent  year,  and  will  so  exceed 
for  the  years  1906  and  1907  and  1908,  said 
6  per  cent,  on  said  capital  stock  by  |100,000 
or  more  yearly." 

It  is  further  alleged: 

"That  it  was  the  specific  contemplation  and 
requirement  set  forth  in  said  amendment  to 
the  charter  of  the  Knoxvllle  &  Kentucky 
Railroad  Company  quoted  that  when  the 
net  revenue  of  said  railroad  property  should 
yield  a  sum  sufficient  to  pay  6  per  cent,  the 
legal  rate  of  Interest,  on  said  capital  stock, 
said  capital  stock  Itself  should  be  assessed 
for  taxation  and  taxes  thereon  should  be  paid 
by  said  railway  company.  Petitioner  again 
avers  that  ever  since  prior  to  1899,  down  to 
and  Including  the  years  1906  and  1907,  the 
net  revenues  of  said  road  have  yearly  exceed- 
ed said  sum.  Accordingly  petitioners  show 
unto  the  court  and  will  Insist  that  the  capital 
stock  of  said  Knoxvllle  &  Ohio  Railroad  Com- 
pany, to  wit,  $1,122,200,  be  subject  to  assess- 
ment by  the  defendant  board  of  tax  assessors, 
and  to  taxation  for  the  benefit  of  the  state 
of  Tennessee  and  said  counties  of  Ander- 
son, Campbell,  and  Knox;  that  not  only  is 
this  amount  of  capital  stock  or  capitalization 
of  said  railroad  subject  to  assessment,  and 
that  taxes  must  be  paid  thereon  by  said  rail- 
road company,  but,  further,  that  whatever 
force  or  validity  there  may  originally  have 
been  in  said  charter  amendment  to  relieve  the 
original  owner  of  said  property  from  the  pay- 
ment of  taxes  until  the  earnings  should  reach 
said  sum,  since  said  road  had  earned  and  is 
earning  a  sum  In  excess  of  6  per  cent,  upon 
its  capital  stock,  and  said  railroad  property 
itself,  and  the  surplus  of  net  earnings  there- 
from, as  well  as  the  capital  stock,  are  each 
and  all  subject  to  assessment  for  the  payment 
of  taxes;  and  it  is  the  duty  of  defendants, 
which  defendants  are  refusing  tQ  perform,  to 
assess  said  railroad  property,  surplus,  and 
capital  stock  for  such  taxation  purposes."    . 

It  is  further  alleged,  "upon  information  and 
beller* : 

"That  the  Southern  Railway  Company, 
which  is  operating  said  Knoxvllle  &  Ohio 
Railroad  property,  has  assumed  to  handle 
over  said  line  of  road,  for  the  benefit  of  its 
other  lines,  many  train  loads  of  coal  and 
other  material.  All  of  the  expenses  of 
handling  these  supplies,  known  as  'company 
material,'  have,  as  petitioner  is  informed, 
and  thereupon  avers,  been  paid  by  and  charg- 
ed against  said  Knoxvllle  &  Ohio  Road  or  di- 
vision; but  notwithstanding  the  fact  that  it 
has  not  had  the  use  of  such  material,  and  in 
all  equity  Is  entitled  to  compensation  at  the 
regular  rates  for  the  handling  of  such  coal 
and  other  material,  no  allowance  or  payment 
therefor  has  been  made  to  it.  The  sum  which 
thus  [should]  be  passed  to  the  credit  of  said 


property  and  line  of  road  would  amount,  as 
petitioner  is  credibly  informed,  and  thereup- 
on avers,  to  upwards  of  $100,000  yearly;  and 
petitioner  will  Insist  that,  for  the  purpose,  at 
least,  of  ascertaining  the  net  revenues  of 
said  line  of  road,,  and  of  determining  whether 
or  not  its  net  revenue,  out  of  which  dividends 
could  and  should  be  paid  upon  its  stock  ex- 
ceeded the  legal  interest  of  the  state,  this 
line  of  road  should  receive  compensation  for 
all  work  done  by  It,  as  well  that  done  for 
other  property  of  the  Southern  Railway  Com- 
pany as  that  which  was  done  for  the  out- 
side public." 

It  was  alleged  tiiat  these  matters  bad  been 
brought  to  the  attention  of  the  Board  of 
Railroad  Commissioners,  sitting  as  a  Board 
of  State  Tax  Assessors,  and  they  had  been  re- 
quested to  assess  the  property  of  the  railway 
company  for  taxation  for  the  years  1907 
and  1908,  and  to  back  assess  for  the  preced- 
ing years,  but  that  they  had  refused  to  grant 
this  prayer.  There  Is  exhibited  with  the 
bill  a  copy  of  the  entry  made  by  the  State 
Board  of  Railroad  Commissioners,  setting 
forth  their  reasons  for  the  refusal.  The  sub- 
stance of  this  entry  Is  that  the  matter  had 
been  laid  before  the  Attorney  General  of  the 
state,  Hon.  Charles  T.  Cates,  Jr.,  and  that  he 
had  submitted  to  the  board  his  opinion  advis- 
ing against  the  action  sought,  on  the  ground 
that  It  was  contrary  to  the  interests  of  the 
state  to  reopen  the  controversy  between  the 
state  and  the  railway  company  which  bad 
been  settled  by  the  compromise  agreement. 
Exhibit  1  to  the  bill.  The  entry  indicates 
that  the  members  of  the  board  sanctioned,  as 
sound  and  Just,  the  conclusion  reached  by  the 
Attorney  General  and  recommended  to  them. 

On  the  refusal  of  the  board  to  entertain 
the  complaint  of  the  counties,  they  prayed  an 
appeal  to  the  Board  of  Equalization,  compos- 
ed of  the  Governor,  Treasurer,  and  Secretary 
of  State.  This  appeal  was  denied,  on  the 
ground  that  the  law  did  not  provide  for  or 
authorize  any  appeal  upon  the  refusal  of 
the  Board  of  Railroad  Commissioners  to  as- 
sess property;  the  duty  of  the  Board  of 
Equalization  being  merely  to  examine  assess- 
ments made  by  the  Board  of  Railway  Com- 
missioners, acting  as  a  State  Board  of  As- 
sessors, and  to  Increase  or  diminish  the  val- 
uation placed  upon  any  property  valued  by 
the  assessors,  and  to  require  of  the  asses- 
sors any  additional  evidence  touching  prop- 
erties assessed. 

After  the  appeal  last  mentioned  was  refus- 
ed the  present  bill  was  filed,  as  alleged  there- 
in, to  compel  the  State  Board  of  Railway 
Commissioners  to  make  the  assessment,  and 
to  that  end  the  writ  of  mandamus  was  ap- 
plied for. 

Several  grounds  of  demurrer  were  filed, 
both  by  the  State  Board  of  Railway  Commis- 
sioners and  the  Southern  Railway  Company. 
As  already  stated,  the  demurrers  were  sus- 
tained in  the  court  below. 

We  deem  it  necessary  to  refer  to  only  one 
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of  the  grounds  of  demurrer — this,  1b  sub- 
stance, that  the  bill  does  not  state  a  case 
which  would  Justify  the  court  In  granting 
the  writ  of  mandamus. 

Before  stating  our  conclusions  upon  this 
matter,  It  is  proper  that  we  should  pause  to 
consider  the  attitude  of  the  parties. 

On  the  one  hand,  we  find  the  Board  of 
Railway  Commissioners,  In  their  capacity  of 
State  Tax  Assessors,  representing  the  whole 
state,  supported  and  advised  by  the  Attorney 
General  of  the  state,  likewise  standing  for 
the  whole  state,  and  both  insisting  upon  pre- 
serving the  status  which  was  attained  ten 
years  ago  by  the  state,  represented  by  the 
General  Assembly  acting  for  It,  and  the  Gov- 
ernor and  the  Comptroller  acting  In  obedience 
to  the  Legislature.  We  find  that  this  status 
was  reached  after  years  of  litigation  between 
tbe  state  and  the  railway  company;  that  in 
two  of  these  suits  the  state  had  sustained  a 
decisive  defeat  as  to  ad  valorem  taxation, 
and  that  the  third  litigation  embracing  privi- 
lege taxation  was  suspended  by  writ  of  error, 
and  pended  undetermined,  in  the  Supreme 
Court  of  the  United  States.  On  the  other 
hand,  we  find  three  counties  of  the  state  in- 
sisting that  the  adjustment  reached  by  the 
state  and  the  railway  company  was  all  wrong 
and  should  be  disregarded,  and  in  effect  that 
this  should  be  done  regardless  of  the  conse- 
quences that  might  ensue  to  the  state  and 
the  counties  themselves  hereafter. 

We  shall  be  better  able  to  determine  the 
course  that  should  be  pursued  by  this  court 
in  tbe  use  of  Its  discretionary  power  to 
grant  or  withhold  the  writ,  according  to  tbe 
public  interest,  when  we  shall  have  suggest- 
ed some  of  the  questions  that  must  be  con- 
sidered and  the  position  in  which  tbe  state 
may  be  placed. 

In  the  first  place,  the  action  sought  involves 
a  repudiation  and  annulment,  or  attempted 
annulment,  of  the  contract  entered  into  be- 
tween tbe  state  and  tbe  railway  company. 
This  action  would  be  certain  to  involve  the 
state  In  expensive  litigation  with  the  railway 
company.  Treating  the  agreement  as  annull- 
ed, tbe  railway  company  would  have  the 
right  to  reassert  its  claim  to  exemptions  to 
the  full  limit  of  its  charter,  and  would  start 
into  that  litigation  with  the  advantage  of 
two  decisions  upon  the  subject  of  ad  valorem 
taxation  in  its  favor;  one  a  decision  of  this 
court  reported  in  9  Baxt  442,  above  referred 
to,  and  tbe  otbef  a  decision  of  the  Circuit 
Court  of  Appeals  of  the  United  States  for 
the  Sixth  Circuit,  reported  in  71  Fed.  324,  18 
C.  C.  A.  122,  lilcewlse  above  referred  to.  To 
meet  this  Initial  advantage  the  state  might 
contend,  as  insisted  by  counsel  for  complain- 
ants in  tbe  present  case,  that  the  exemptions 
were  lost  or  forfeited  by  the  sale  of  the  prop- 
erty to  the  Southern  Railway  Company;  the 
icronnd  of  this  contention  being  that  exemp< 
ttons  are  a  personal  privilege  and  not  trans- 
ferable: In  response  to  this  however,  the 
state  would  be  compelled  to  face  the  inquiry 


I  whether,  under  the  legislative  acts  of  1870 
{  and  1871,  al>ove  referred  to,  and  the  chancery 
\  proceedings  had  thereunder,  the  immunities 
I  had  not  been  sold  as  incidents  to  the  proper- 
'  ty,  and  thus  made  transmissible,  as  seems  to 
have  l>een  held  in  9  Baxt.  442.  Inquiry 
would  Ulcewlse  arise  whether  the  railway 
company,  having  bought  on  the  faith  of  that 
decision,  would  or  would  not  be  entitled  to 
claim  an  estoppel  against  the  state.  The  dif- 
ficulty of  overruling  such  a  decision  in  this 
class  of  cases,  as  to  the  particular  property 
involved,  even  if  the  decision  should  subse- 
qnently  be  deemed  erroneous.  Is  Illustrated 
in  the  case  of  State  ex  rel.  v.  Whitworth,  8 
Lea,  594,  600,  et  seq.  Other  cases  that  seem 
to  be  In  line  with  Railroad  v.  Hicks,  9  Baxt. 
442,  are  State  v.  Railroad,  12  Lea,  583;  State 
V.  Butler,  15  Lea,  104,  112;  State  v.  Rail- 
road Company,  80  Tenn.  438,  «  8.  W.  880. 
Tbe  existence  of  these  cases  would  Increase 
the  difficulty. 

Treating  the  controversy,  then,  as  reopen- 
ed, and  assuming  that  the  decisions  above  re- 
ferred to  would  stand  as  obstacles  before  the 
state  on  its  road  to  relief — whether  movable 
or  Immovable  we  need  not  consider — ^there 
would  be  still  left  to  the  state,  as  contended 
by  counsel  for  complainant,  the  inquiry  into 
the  earnings  of  the  road  one  year  with  an- 
other. The  bill  charges  that  these  earnings 
exceeded  6  per  cent.  The  inquiry,  however, 
would  not  stop  with  that  fact.  The  question 
would  arise  whether  the  court  could  compel 
the  company  to  declare  a  dividend  on  its 
stock,  in  order  that  the  state  might  tax  the 
stock,  or  whether  the  railway  company  would 
have  the  right  to  manage  the  road  for  the 
benefit  of  its  stockholders  and  apply  tbe  sur- 
plus earnings  to  betterments,  or  to  the  crea- 
tion of  a  sinking  fund  to  take  up  in  time  the 
two  mortgages  referred  to  in  Exhibit  2  to 
the  bill.  It  is  to  be  observed  that  the  bUl 
does  not  charge  that  a  dividend  had  been  de- 
clared, but  simply  that  more  than  6  per  cent, 
during  certain  years  bad  been  earned.  But, 
passing  beyond  this,  even  if  the  position  of 
complainant's  counsel  could  be  held  sound  in 
the  very  best  view  of  the  matter,  the  state 
would  be  involved  constantly  in .  litigation 
with  the  railway  company  to  ascertain  its 
earnings,  year  by  year,  and  to  compel  their 
application  to  dividends  in  order  that  taxes 
might  be  as-sessed. 

If  every  contention  above  referred  to  that 
might  be  advanced  by  the  state  in  the  sup- 
posed litigation  ensuing  upon  an  annulment 
of  the  contract  of  1809  should  be  lost  by  tbe 
state,  there  would  still  remain  to  it  the  rlglit 
to  assess  privilege  taxes.  Supi)Ose  the  rail- 
way company  should  refuse  to  pay  such 
taxes,  could  the  Judgment  in  Railroad  Com- 
pany V.  Harris,  supra,  be  treated  as  res  ad- 
Judicata  in  a  subsequent  case  involving  taxes 
for  another  year?  The  rule  In  this  state  is 
that  the  plea  of  res  adjudicata  in  tax  cases 
is  to  be  limited  to  the  taxes  actually  in  liti- 
gation, and  that  tbe  Judgment  is  not  conclu- 
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sire  In  respect  of  taxes  assessed  for  otber 
and  subsequent  years.  Bank  t.  Memphis,  101 
Tenn.  164,  167.  46  S.  W.  557.  Although  the 
rule  of  stare  decisis  would  undoubtedly  not 
apply.  It  Is  not  clear  that  this  would  prevent 
the  suing  out  of  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  to  test  the 
matter  In  that  tribunal. 

So  it  seems  the  legitimate  effect  of  granting 
the  mandamus  prayed  for  in  the  present  case 
would  be  to  deprive  the  state  of  the  great 
benefit  it  obtained  in  Inducing  the  railway 
company  to  waive  its  exemptions  and  to 
go  upon  the  tax  list  as  otber  railway  com- 
panies on  January  1,  1909,  and  of  the  $4,500 
paid  yearly  by  the  railway  company  between 
the  years  1899  and  1909.  We  mention  the 
latter  feature,  because  the  state  would  be 
bound  in  honor  to  refund  the  sums  received 
under  a  repudiated  contract;  but,  if  It  did 
not  willingly  make  this  return,  It  would 
have  to  account  for  such  sums  as  credits  up> 
on  any  taxes  which  it  might  be  able  to  re- 
cover by  litigation.  Another  effect,  as  the 
court  Judicially  knows,  would  be  to  open  up 
a  similar  and  a  much  larger  controversy  with 
another  railroad  company,  that  settled  its 
litigation  over  Its  exemptions  with  the  state 
by  an  agreement  to  pay  yearly  a  certain  sum 
up  to  a  date  fixed,  and  then  to  go  upon  the  tax 
list  as  otber  railroad  companies.  In  exchange 
for  these  great  losses,  the  state  would  obtain, 
under  the  bill,  simply  the  right  to  institute 
and  maintain  many  lawsuits  against  railway 
companies,  all  of  which  might  prove  fruit- 
less— an  exchange  of  useful  and  enduring  ben- 
efits for  useless  and  galling  burdens. 

Should  the  three  complaining  counties  be 
permitted  to  force  the  state  into  this  posi- 
tion? We  think  not  It  Is  insisted,  however, 
that  the  state  is  really  a  party  to  the  present 
controversy,  because  the  Attorney  General  for 
Davidson  county  consented  that  the  name  of 
the  state  might  be  used  on  the  relation  of  the 
counties.  The  use  of  the  state's  name  was 
altogether  unnecessary.  The  counties  might 
have  sued  in  their  own  name.  Moreover,  the 
real  parties  complainant  in  the  controversy 
are  the  counties.  The  appearance  of  the 
state  in  such  a  case  is  merely  nominal.  There 
is  no  statute  authorizing  the  use  of  the  state's 
name  in  such  a  litigation  for  the  use  of  the 
counties.  The  right  claimed  does  not  fall 
under  section  495  of  Shannon's  Code,  which 
regulates  suits  in  the  name  of  the  state  for 
the  counties;  nor  does  it  fall  within  sections 
51C5  to  5187,  inclusive,  which  regulate  pro- 
ceedings in  the  name  of  the  state  against 
corporations  and  to  prevent  the  usurpation 
of  office.  When  the  state  is  to  be  bound  by 
proceedings  to  collect  taxes  by  suits  at  law 
or  In  equity,  or  other  debts  due  the  state,  it 
must  appear  by  the  Attorney  General  of  the 
state.  Shannon's  Code,  f  575G,  subsec.  5. 
See,  also,  section  0105.  However,  if  the  pres- 
ent suit  had  been  instituted  by  the  Attorney 


General  himself,  the  result  would  have  to  be 
the  same. 

In  a  former  part  of  this  opinion  we  called 
attention  to  the  rule  requiring  this  court,  on 
overruling  a  demurrer  to  a  bill  for  manda* 
mus,  to  Inspect  the  answers  submitted,  with 
a  view  to  deciding  whether  they  presented 
any  such  contention  as  would  justify  us  In 
withholding  the  issuance  of  a  peremptory 
writ  Inasmuch  as  we  sustain  the  demurrer, 
we  deem  it  unnecessary  to  refer  to  the  an- 
swers further  than  to  say  that  they  show- 
that  the  state  would  have  to  oicounter  all 
of  the  difficulties  above  indicated. 

On  the  grounds  stated,  we  are  of  the  opln" 
ton  that  the  judgment  of  the  court  below  sus- 
taining the  demurrer  must  be  affirmed,  and 
the  bill  dismissed,  with  costs. 


WINER  et  al.  y.  BANK  OF  BLTTHBVILIiE. 

(Supreme  Court  of  Arkansas.    March  1,  1909.) 

1.  Justices  of  the  Peace  (|  44*)— Jubisdic- 
TioN  — Amount    Involveo  — How    Detek- 

UINED. 

A  justice's  jurisdiction  dei>ends  on  the 
amount  of  each  cause  of  action,  and  not  the 
total  of  several  demands  joined,  and  hence  he 
haa  jurisdiction  of  a  suit  on  five  $100  notes. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  168,  169;  Dec.  Dig.  f 
44.*] 

2.  Corporations  (J  487*)  — Notes  — Assigh- 
MENT— Validity. 

Though  a  corporation's  indorsement  of  ne- 
gotiable paper  be  ultra  vires,  so  that  It  incurs 
DO  liability  thereby,  yet  title  passes. 

[Ed,  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1894 ;  Dec.  Dig.  g  487.*] 

3.  AseioNUERTS  ({  131*)— Action  bt  Assioit- 
EE— Proof  of  Assiqnuent— Necessity  of 
Verified  Denial. 

Under  Kirby's  Dig.  f  517,  providing  that 
an  assignee  suing  on  an  assignable  instrument 
need  not  prove  the  assignment  unless  defendant 
file  an  affidavit  denying  it  and  alleging  that  he 
believes  one  or  more  of  the  assignments  were 
forged,  the  validity  of  an  assignment  of  a  note 
by  a  corporation  could  not  be  questioned  by  the 
makers,  where  no  such  affidavit  was  filed. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  i§  223,  228;    Dec.  Dig.  {  131.*] 

4.  Bills  and  Notes  (|  182*)— Transfer— Ca- 
pacity TO  Make— Riouts  of  Maksb. 

Generally,  the  maker  of  a  note  cannot  ques- 
tion the  authority  or  capacity  of  the  payee  to 
transfer   it. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  434;    Dec  Dig.  i  182.*] 

5.  Corporations  (j  387*)— Notes— Tbawsfbb 
—Validity— Rights  of  Maker. 

Makers  of  notes  to  a  corporation  cannot 
defeat  liability  thereon  in  a  suit  by  a  trans- 
feree because  of  invalidity  or  want  of  power 
in  the  transfer,  where  the  validity  of  the  note  is 
admitted,  and  neither  the  corporation  nor  its 
officers  or  stockholders  contest  the  transferee's 
rights. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S   1548;    Dec.   Dig.  {  387.*J 
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6.  CORPOBATIONB    (|    298*)— DiBECTOBS— MEEI- 

IK08— Necessitt  fob  Waiveb. 

A  corporation,  its  directors  and  sharehold- 
en,  may  waive  any  necessity  for  a  meeting  of 
the  directors  to  transact  company  bnsiness,  by 
permitting  them  to  establish  a  habit  of  assent- 
ing separately  to  the  making  and  performance 
of  contracts  by  their  agents. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  M  1292,  1293 ;    Dec.  Dig.  I  298.*] 

7.  CoBPOBATiONS  (j  432*)— Agents— AuTHOR- 
rrr- Pboof^Method. 

The  method  of  proving  a  corporation's 
agent's  anthority  is  similar  to  the  method  of 
proving  anthority  in  an  ordinary  agent,  and 
authority  of  an  officer  to  act  for  a  corporation 
may  be  shown  by  proof  that  he  was  held  out 
to  the  public  as  having  those  powers  exercised 
in  a  given  case,  or  toat  the  corporation  ac- 
qnieaced  in  or  ratified  his  acts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  tl  1727,  1735;    Dec.  Dig.  J  432.»] 

8.  COBPOBATIOKS      {§      387*)    —    CBEDITOBS    — 
RiORTS. 

That  makers  of  notes  given  a  corporation 
sued  by  a  transferee  were  creditors  of  the  cor- 
poration did  not  entitle  them  to  question  the 
validity  of  the  transfer,  since  simple  contract 
creditors  of  a  corporation  cannot  require'  its 
directors  or  officers  to  account  for  illegal  or 
ultra  vires  acts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1552;    Dec.  Dig.  i  387.*] 

9.  CoHPOBATiONS    (|    387*)  —  Cbbditobs  — 
Bights. 

A  corporation  does  not  hold  its  property  in 
trust  for  simple  contract  creditors ;  in  any  sense 
other  than  as  an  individual  debtor,  the  creditor 
acquired  no  interest  in  specific  property  until 
return  of  execution  unsatisfied. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1552;    Dec.  Dig.  S  887.*! 

10.  COBPOBATIONS  (|  297*)— DiBECTOBS— POW- 
KB. 

The  assets  and  affairs  of  a  private  bnsiness 
corporation  are  in  the  hands  of  its  dir^tors, 
and  they  have  the  full  management  and  dis- 
posal  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1274;    Dec  Dig.  |  297.*] 

11.  Bills  and  Notes  (J  427*)— Payment— To 
Whom  Payable. 

A  note  must  be  paid  to  the  rightful  bolder, 
and  payment  to  one  not  in  possession  of  it  is 
at  the  payee's  risk. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SJ  1233,  1239;  Dec.  Dig.  { 
427.*] 

12.  Pbincifal  and  AoEirr  (|  105*)— Patment 
10  Agent. 

One  may  pay  a  note  to  one  whom  the  hold- 
er has  led  the  payer  to  believe  has  authority 
to  receive  payment,  but  authority  to  collect 
some  of  a  series  of  29  notes  did  not  authorize 
payment  of  all  to  the  collector, 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Afeau  Cent  Dig.  {(  299,  300;  Dec.  Dig.  { 
105;*  Bills  and  Notes,  Cent  Dig.  |  1236.] 

Appeal  from  Clrcnlt  Court,  Mississippi 
County;  Frank  Smltb,  Judge. 

Action  by  the  Bank  of  BlytbevlUe  against 
A.  M.  Winer  and  others.  From  a  Judgment 
for  plalntlfl  In  the  circuit  court,  on  appeal 
from  a  Justice's  court,  defendants  appeal. 
Affirmed. 


Appellee,  who  was  plaintiff  below.  Insti- 
tuted this  suit  against  appellants,  who  were 
defendants  below,  upon  five  promissory  notes 
which  bad  been  executed '  by  tbem  to  the 
order  of  the  ArchllUon  Plantation  Company. 
Within  10  days  after  the  execution  of  these 
notes,  they  were  duly  indorsed  by  the  payee 
thereof,  and  then  transferred  to  the  Mlssls- 
slppi  County  Bank;  and  by  the  latter  trans- 
ferred to  the  appellee.  The  notes  were  exe- 
cuted on  February  18,  1904,  and  were  for 
1100  each  maturing  respectively  on  the  1st 
day  of  February,  the  1st  day  of  March, 
the  Ist  day  of  April,  the  1st  day  of  May,  and 
the  1st  day  of  June,  1906. 

This  suit  was  Instituted  on  these  five  notes 
before  a  Justice  of  the  peace,  and  by  bim  a 
Judgment  was  rendered  for  the  full  amount 
of  the  notes  In  faror  of  the  plaintiff;  and  the 
defendants  appealed  to  the  circuit  court. 
The  consideration  for  these  five  notes  was  a 
part  payment  for  a  stock  of  goods  which 
was  purchased  by  the  defendants  from  the 
Archllllon  Plantation  Company.  The  Ar- 
cbilllon  Plantation  Company  was  a  private 
bnsiness  corporation,  organized  in  February, 

1903.  Its  capital  stock  was  divided  into  800 
shares,  of  which  Reginald  ArchllUon  and  his 
wife,  whom  he  represented  as  agent,  owned 
796  shares.  Reginald  ArchllUon  was  treas- 
urer of  the  company,  and  from  the  date  of 
its  organization  and  continuously  during  its 
existence  he  was  the  sole  manager  of  its 
properties  and  business  affairs.  The  evi- 
dence tended  to  prove  that  by  an  agreement 
of  the  board  of  directors  of  the  company  he 
was  given  full  power  and  authority  to  trans- 
act any  and  all  of  the  business  of  the  com- 
pany, and  with  the  knowledge  and  consent 
of  Its  board  of  directors — in  fact,  of  all  the 
five  stockholders  of  the  corporation — be  had 
unlimited  authority  to  do  and  transact  aU 
of  the  business  of  the  company,  and  was  per- 
mitted and  authorized  to  execute  and  indorse 
tbe  notes  and  paper  of  the  company.  The 
evidence  tended  to  prove  that  the  officers  and 
stockholders  of  the  company  held  him  out  to 
tbe  world  as  having  full  authority  to  do  and 
perform  any  act  and  thing  relative  to  the 
business  and  assets  of  the  company. 

In  February,  1904,  Reginald  ArchllUon,  on 
behalf  of  tbe  company,  sold  to  the  defend- 
ants a  stock  of  merchandise,  and  as  part 
payment  therefor  took  29  notes,  each  of 
which  was  for  the  sum  of  $100,  and  they 
matured  respectively  on  the  1st  day  of  March, 

1904,  and  on  the  1st  day  of  each  succeeding 
month  thereafter.  They  were  made  payable 
to  tbe  order  of  .the  ArchllUon  Plantation 
Company,  and  were  signed  by  the  defend- 
ants, and  were  Indorsed  and  guaranteed  be- 
fore delivery  by  one  Sam  Levlne.  Five  of 
these  notes  are  the  ones  upon  which  tbls 
suit  was  instituted.  Reginald  Archllllon  bad 
been  given  by  the  officers  and  stockholders  of 
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the  company  sach  full  control  and  manage-- 
nlent  over  its  properties,  and  was  held  out 
to  the  world  as  having  such  full  manage- 
ment thereof,  that,  when  the  sale  of  the 
stock  of  merchandise  was  made  to  the  de- 
fendants, one  of  them,  Ike  Levlne,  testifies 
that  he  did  not  know  whether  he  was  buy- 
ing from  Reginald  ArchllUon  or  from  the 
company.  In  February,  1904,  Reginald  Ar- 
chllUon was  Individually  Indebted  to  the  Mis- 
sissippi County  Bank  In  the  sum  of  $2,500; 
the  5  notes  herein  sued  on,  and  about  15  of 
the  other  notes  which  bad  been  executed  by 
the  defendants  to  the  ArchllUon  Plantation 
Company,  had  been  duly  indorsed  in  blank 
by  the  Archlllion  Plantation  Company  by 
written  Indorsement  thereon,  duly  signed  by 
that  company,  and  all  these  notes  were  duly 
transferred  by  It,  and  within  10  days  after 
the  execution  of  the  notes,  and  before  the 
maturity  of  any  of  them,  Reginald  ArchllUon 
delivered  and  transferred  the  same  to  the 
Mississippi  County  Bank  to  secure  his  said 
Indebtedness  to  that  bank.  His  indebtedness 
was  subsequently  reduced  to  $1,500,  and  on 
May  24,  1904,  the  indebtedness  was  extended 
for  six  months  by  the  execution  of  a  new 
note  by  him  to  the  Mississippi  County  Bank, 
and  the  notes  of  the  defendants  were  still  re- 
tained and  held  by  the  bank  by  virtue  of 
said  transfer  to  It  as  collateral  security  for 
the  payment  of  said  note. 

In  1904,  Reginald  ArchllUon  was  president 
of  the  Mississippi  County  Bank,  and  con- 
tinued as  such  until  June,  1005.  In  1907  the 
'  Mississippi  County  Bank  consolidated  wltb 
the  Bank  of  Bl};thevllle  and  the  said  indi- 
vidual note  of  Reginald  Archlllion,  and  all 
the  said  notes  of  the  said  defendants  which 
were  collateral  thereto,  were  transferred  to 
and  became  the  property  of  the  appellee. 

During  the  years  of  1904,  1905,  and  1900 
the  Archlllion  Plantation  company  was  en- 
gaged in  farming  and  other  business,  and 
during  those  years  purchased  goods  and 
merchandise  from  the  defendants,  who  were 
conducting  a  mercantile  business.  The  com- 
pany purchased  these  goods  upon  a  running 
account,  which  continued  during  each  month 
of  said  years,  and  amounted  in  the  aggre- 
gate to  several  thousand  dollars,  upon  which 
account  payments  were  credited  from  time 
to  time.  In  selling  these  goods  to  the  com- 
pany, and  in  transacting  this  business,  the 
defendants  actually  had  the  transactions 
with  Reginald  Archlllion  for  the  Archlllion 
Plantation  Company,  and  they  gave  the 
credit,  relying  on  Reginald  Archlllion  and 
the  solvency  of  the  company.  It  is  claimed 
by  the  defendants  that  they  paid  all  the  29 
notes  which  had  been  executed  by  them  to 
the  Archlllion  Plantation  Company  in  the 
following  manner:  Some  of  the  notes  they 
paid  in  cash,  and  some  of  them  they  paid  by 
crediting  the  amounts  of  the  notes  on  the 
above  running  account.  They  claim  that  they 
would  make  payment  in  cash  to  Reginald 
ArchUllon  on  some  of  the  notes,  and  after 


such  payments  he  would  deliver  to  them  the 
note  so  paid,  or  they  would  give  credit  upon 
the  account  on  their  books  to  the  amount  of 
certain  of  said  notes,  and  then  Reginald  Ar- 
chlllion would  bring  to  them  the  notes  and 
deliver  same  to  them.  At  the  time  of  such 
payments  on  said  notes,  or  at  the  time  of 
giving  credit  on  the  account  for  any  of  said 
notes,  the  notes  themselves  were  never  actu- 
ally present  or  delivered  to  them,  but  it  was 
always  after  such  payments'or  credits  given 
that  the  notes  were  actually  brought  by  Ar- 
chlllion and  delivered  to  them.  The  evidence 
tended  to  show  that  the  defendants  knew 
that  the  notes  were  at  the  Mississippi  Coun- 
ty Bank  prior  to  any  of  such  payments  or 
credit  given;  but  they  claim  that  they 
thought  that  the  notes  were  at  said  bank 
for  safe-keeping  by  Reginald  Arcbillion. 

It  is  conceded  that  they  paid  the  first 
note,  maturing  March  1,  1904,  by  check  to 
the  Mississippi  County  Bank,  and  that  the 
indorsement  of  payment  on  this  note  was 
signed  by  the  Mississippi  County  Bank.  Ou 
the  trial  of  the  cause,  defendant  Ike  Levlne. 
who  was  manager  of  the  mercantile  business 
of  defendants,  testified  as  a  witness;  and 
he  was  asked  how  many  of  the  notes  bad 
been  paid,  and  be  replied  24.  He  was  then 
asked  if  there  were  not  5  of  the  notes  then 
that  had  not  been  paid,  and  he  replied  that 
there  were.  Subsequently,  however,  he  tes- 
tified that  all  of  the  29  notes  were  paid.  Up- 
on the  books  of  the  defendants  there  ap- 
pears upon  the  account  of  the  Archlllion 
Plantation  Company  the  following  credit: 
"Notes  to  be  paid— Cr.  $1900."  The  notes 
thus  referred  to  in  this  entry  of  credit  were 
notea  that  had  been  executed  by  defendants 
to  the  ArchllUon  Plantation  Company,  and 
this  entry  is  of  blank  date.  It  is  claimed  by 
the  defendants  that  after  the  allowance  of 
all  credits  for  all  of  said  notes  there  was 
still  due  to  the  defendants  by  the  Arcbillion 
Plantation  Company  the  sum  of  $903.71, 
which  was  subsequently  paid  by  that  com- 
pany. 

At  the  time  of  the  institution  of  this  suit 
the  appellee  still  held  and  claimed  title  to 

Se  five  notes  herein  sued  on  as  security  for 
e  said  indebtedness  of  Reginald  Archlllion 
to  it,  which  then  amounted  to  $604,  and 
which  was  less  than  the  amount,  with  inter- 
est that  was  due  upon  said  fire  notes. 

UiKtn  a  trial  of  the  cause  in  the  circuit 
court  a  verdict  was  rendered  in  favor  of 
plaintilT  for  $G04,  and  from  the  Judgment 
rendered  thereon  this  appeal  is  prosecuted. 

John  J.  Ledbetter,  for  appellants.  A.  U. 
Little  and  Murphy,  Coleman  &  Lewis,  for 
appellee. 

FRAUENTHAL,  J.  (after  stating  the  facts 
as  above).  This  suit  was  originally  institut- 
ed in  the  court  of  a  Justice  of  the  peace 
upon  five  several  notes,  each  of  which  was 
for  the  sum  of  $100.    These  notes  had  come 
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to  the  appellee  by  Buccessire  transfers  from 
tbe  payee  as  collateral  security  for  a  total 
Indebtedness  of  KJ04.  It  Is  urged  by  the 
appellants  that,  because  the  amount  that  was 
due  to  appellee  from  tbe  party  who  bad 
transferred  to  It  these  notes  as  collateral  se- 
curity was  in  excess  of  ^00,  the  justice  of 
the  peace  did  not  hare  jurisdiction.  But 
the  causes  of  action  upon  which  the  suit 
was  instituted  before  the  justice  of  the  peace 
were  tbe  five  several  notes  sued  on,  and  not 
tbe  Indebtedness  that  was  due  from  the 
party  who  bad  transferred  these  notes  to 
the  appellee.  The  appellee,  having  title  to 
these  five  notes,  instituted  suit  thereon,  as 
it  had  a  right  to  do,  against  tbe  appellants ; 
so  that  tbe  several  causes  of  action,  or  sev- 
eral debts  herein  sued  on,  were  represented 
by  these  several  notes.  Now  this  court  has 
held  that  where  no  one  of  several  debts  sued 
on  exceeds  the  sum  of  |100,  the  plaintiff  can- 
not combine  them  so  as  to  give  tbe  circuit 
court  Jurisdiction.  Mannington  v.  Toung,  S5 
Ark.  287.  And  consistently  with  that  opin- 
ion, and  uniformly  since  then,  this  court  has 
held  that  tbe  amount  of  each  separate  de- 
mand or  cause  of  action,  and  not  tbe  aggre- 
gate of  tbe  various  causes  which  may  be 
joined  in  an  action,  determines  the  jurisdic- 
tional amount  Paris  Merc.  Co.  v.  Hunter, 
74  Ark.  615,  86  S.  W.  808;  Brooks  v.  Hom- 
berger,  78  Ark.  585,  94  S.  W.  708;  Amer.  So- 
da Fountain  Co.  v.  Battle,  85  Ark.  213,  107 
S.  W.  672,  108  S.  W.  508.  Inasmuch  as  these 
five  notes  were  each  for  the  sum  of  $100, 
tbe  Justice  of  the  peace  had  jurisdiction  of 
this  suit 

The  notes  sued  on  were  executed  by  the 
sibilants  to  the  ArchlUlon  Plantation  Com- 
pany In  February,  1904.  They  were  executed 
for  a  valuable  consideration,  and  there  is 
BO  question  made  with  reference  to  their 
validity.  .These  notes  were  transferred  to 
the  Mississippi  County  Bank  in  February, 
1904,  long  before  the  maturity  of  the  notes, 
and  thereafter  they  became  the  property  of 
the  appellee,  who  became  the  successor  of 
the  Mississippi  County  Bank.  It  Is  contend- 
ed that  these  notes  were  transferred  to  the 
Mississippi  County  Bank  in  order  to  secure 
an  individual  Indebtedness  of  Beginald 
ArchlUlon  to  the  Mississippi  County  Bank; 
that  on  this  account  Reginald  Arcbillion  had 
no  power  or  authority  to  transfer  the  notes 
of  the  corporation;  and  the  appellants  con- 
tend that  on  this  account  said  transfer  and 
assignment  was  invalid,  and  that  the  appellee 
cannot  recover  thereon  against  them. 

Now  this  is  an  action,  not  brought  against 
the  corporation,  but  brought  by  tbe  assignee 
and  holder  of  tbe  notes  directly  against  the 
makers.  The  corporation  is  not  making  any 
defense  or  objection  to  the  prosecution  of 
this  suit;  it  does  not  raise  auy  question  as 
to  the  transfer  of  the  notes,  and  does  not 
claim  that  its  treasurer  did  not  have  the  au- 
tiwrlty  to  transfer  the  notes,  or  that  his  act 
in  (0  doing  was  ultra  vires.   The  notes  them- 


selves show  a  proper  assignment  thereof,  and 
thereby  tbe  title  to  tbe  property  passed  to 
the  transferee.  If  the  corporation  Itself  was 
being  sued  upon  the  indorsement  it  would  be 
necessary  for  It  to  plead  as  a  defense  the 
invalidity  of  such  transfer;  and,  unless  that 
was  done,  the  assignee  would  not  be  requir- 
ed to  prove  the  assignment  or  tbe  considera- 
tion therefor.  Unless  that  was  done,  it  could 
not  be  shown  that  the  transfer  of  the  notes 
was  made  for  an  illegal  or  unauthorized  pur- 
pose or  consideration.  It  is  provided  by  our 
statute  (section  517,  Kirby's  Digest)  that  "the 
assignee  of  any  instrument  in  writing  made 
assignable  by  law,  on  bringing  suit  thereon, 
shall  not  be  required  to  prove  said  assign- 
ment, unless  tbe  defendant  shall  anne.x  to  his 
answer  an  affidavit  denying  such  assign- 
ment, and  alleging  that  he  verily  believes 
that  one  or  more  of  the  assignments  on  such 
Instrument  was  forged."  It  Is  further  pro- 
vided (Kirby's  Dig.  f  518)  that  "It  shall  not 
be  necessary  for  any  assignee  to  set  forth 
tbe  consideration  of  any  of  tbe  assignments 
of  any  such  assigned  paper." 

In  the  case  of  Simon  v.  Calfee,  80  Ark.  Co, 
95  S.  W.  iOll,  this  court  held  that  "a  cor- 
poration cannot  avail  itself  of  a  want  of  pow- 
er or  lack  of  authority  of  Its  officers  to  bind 
It  unless  the  defense  is  made  on  such 
grounds." 

In  6  Thompson  on  Corporations,  |  7617,  it 
is  said:  "In  all  cases,  if  there  was  a  want 
of  power  in  the  corporation  or  in  its  officer  to 
make  the  contract,  that  is  a  matter  of  special 
defense,  which  must  be  pleaded  by  the  de- 
fendant." And  tbe  same  author  further  says 
(section  7619):  "A  corporation  cannot  avail 
Itself  of  the  defense  that  it  had  no  power  to 
enter  into  the  obligation  to  enforce  which  the 
suit  is  brought  unless  It  pleads  that  defense. 
This  principle  applies  equally  where  tbe  de- 
fendant Intends  to  challenge  the  power  of  Its 
officer  or  agent  to  execute  in  its  behalf  the 
contract  upon  which  tbe  action  is  brought, 
and  where  it  Intends  to  defend  on  tbe  ground 
of  a  total  want  of  power  in  the  corporation 
to  make  such  a  contract;"  and  that  it  is 
not  necessary  to  plead  tbe  defense  of  ultra 
vires,  but  the  facts  must  be  shown  by  tbe 
corporation  that  the  Instrument  was  issued 
or  the  act  done  contrary  to  law.  City  Water- 
works V.  White,  61  Tex.  53a 

Now,  in  this  case,  the  corporation  itself 
did  not  make,  according  to  the  evidence,  any 
objection  at  any  time  to  the  transfer  of 
these  notes,  and  did  not  at  any  time  make 
any  objection  after  tbe  transfer  and  during 
all  these  proceedings.  The  evidence  tends 
to  prove  that  the  corporation  and  all  Its  di- 
rectors and  stockholders,  after  full  knowl- 
edge that  the  transfer  of  these  notes  had 
been  made,  acquiesced  therein,  and  never 
raised  any  objection  at  any  time  thereto; 
and  they  are  now  and  have  always  been 
satisfied  with  said  transfer.  In  this  case,  no 
affidavit  was  made  by  the  defendants  denying 
the  assignment  of  these  notes  as  required  by 
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the  above  section  of  KUby's  Digest;  It  fol- 
lows, therefore,  that  It  was  not  necessary  for 
the  present  holder  of  said  notes  to  set  forth 
the  consideration  of  such  assignment,  and 
that  the  assignment  is  therefore  presumed  to 
be  perfectly  valid,  and  made  for  a  perfectly 
legitimate  purpose  and  consideration.  Even 
though  the  corporation  might  have  been  per- 
mitted, If  It  had  been  sued,  to  have  shown 
the  invalidity  of  the  transfer  of  these  notes, 
still,  as  is  said  In  Joyce  on  Commercial  Pa- 
per, at  section  279,  "If  a  corporation's  in- 
dorsement of  negotiable  paper  is  ultra  vires, 
and  it  incurs  no  liability  thereby,  its  effect, 
nevertheless.  Is  to  pass  the  property  therein." 
It  follows,  therefore,  that  the  title  to  the 
notes  herein  sued  on  passed  to  the  appellee, 
and  it  became  the  owner  thereof;  and  that 
the  validity  of  the  assignment  thereof  could 
not  be  attacked  by  the  defendant  under  the 
t>leadlng8  made  In  this  action. 

Now,  as  before  stated,  the  corporation  is 
making  no  defense  to  this  suit,  and  Is  not 
objecting  to  the  right  of  appellee  to  sue  for 
the  recovery  of  these  notes,  but.  on  the  con- 
trary, has  acquiesced  both  In  the  transfer  of 
the  notes  and  in  the  institution 'of  the  suit 
thereon  by  the  appellee.  It  is  the  makers  of 
the  notes,  only,  who  are  endeavoring  to  set 
up  the  want  of  power  and  authority  to  trans- 
fer these  notes.  They  do  not  dispute  the  va- 
lidity of  the  notes,  or  that  they  were  liable 
thereon  at  the  time  they  were  transferred; 
that  is  clearly  shown  by  the  evidence.  As  a 
general  rule,  the  maker  of  a  note  cannot  ques- 
tion the  authority  or  capacity  of  the  payee  to 
make  a  transfer  thereof.  7  Cyc.  783.  In 
Joyce  on  Commercial  Paper,  {  05,  it  is  said: 
"The  maker  of  a  note  is  only  interested  in 
paying  the  same  to  one  who  Is  authorized  to 
receive  payment  and  to  discharge  him  from 
liability,  and  the  fact  that  a  transaction  be- 
tween corporations  in  consequence  of  which 
the  note  held  by  one  of  the  corporations  has 
been  transferred  to  the  other  was  unauthor- 
ized does  not  constitute  a  defense  by  the 
maker." 

In  the  case  of  Brown  v.  Donnell,  49  Me. 
421,  77  Am.  Dec.  20U,  it  is  held  that,  "in  an 
action  by  the  Indorsee  of  a  note  against  the 
maker,  the  plaintiff  Is  only  required  to  prove 
an  Indorsement  sufficient  to  pass  the  proper- 
ty in  the  note."  And,  further,  the  court  said : 
"The  authority  to  be  proved  Is  not  one  to 
bind  the  corporation  by  a  contract  of  indorse- 
ment, but  simply  an  authority  to  transfer 
the  property.  ♦  •  ♦  If  the  Indorsement  is 
sufficient  to  pass  the  property,  so  as  to  pro- 
tect the  maker  in  paying  the  note,  that  Is  all 
that  is  necessary  to  render  him  liable  to  the 
indorsee." 

In  the  case  of  Wolke  v.  Euhne,  109  Ind. 
813,  10  N.  B.  116,  a  note  was  made  payable  to 
"T.  W.  Woollen,  Attorney  General,"  and  by 
him  Indorsed  to  one  Kuhne,  who  brought  suit 
thereon;  and,  to  the  defense  made  by  the 
maker  that  the  assignment  was  unauthorized 
and  Invalid,  the  court  said:    "We  are  clearly 


of  the  opinion  that  the  appellants  are  not  In 
a  situation  to  dispute  the  authority  of  the 
payee  to  accept  and  transfer  the  note  ex- 
ecuted by  them.  Whatever  may  be  the  right 
of  the  state,  it  is  certain  that  appellants 
cannot  successfully  present  the  question  of 
the  authority  of  T.  W.  Woollen  to  take  or 
transfer  the  note  executed  to  him.  That  is  a 
question  between  him  and  the  state,  with 
which  these  appellants  have  no  concern." 

In  the  case  of  City  Bank  of  New  Haven  v. 
Perkins,  29  N.  T.  554,  86  Am.  Dec.  332,  a  loan 
was  made  to  the  Bank  of  Akron,  and  Its 
cashier  obtained  the  money  individually  and 
converted  same  to  his  Individual  use.  As 
security  for  that  loan,  the  cashier  transfer- 
red certain  bills  of  exchange  held  by  the 
bank.  In  a  suit  on  these  bills,  the  acceptor 
pleaded  want  of  capacity  In  the  cashier  to 
transfer  them,  and  that  therefore  the  plain- 
tiff in  that  case  was  not  the  lawful  holder 
thereof.  In  that  case  It  was  held  that  the 
acceptors  of  the  bills  could  not  set  up  as  a 
defense  to  an  action  thereon  that  the  same 
were  still  the  property  of  the  Bank  of  Akrou, 
and  that  they  had  been  transferred  or  pledg- 
ed to  the  plaintiff  In  that  case  as  security  for 
a  loan  made  by  the  cashier,  who  had  no  au- 
thority to  transfer  or  pledge  them.  The 
court  said:  "It  is  sufficient.  If  the  plaintiff's 
title  Is  good  as  against  the  defendant.  If 
there  are  any  others  who  claim  a  title  to  the 
bills  superior  to  that  of  the  plaintiff,  it  can 
be  determined  whenever  they  come  before  the 
court  to  assert  it"  And,  further  the  court 
said:  "Even  If  It  should  be  held  as  between 
the  Bank  of  Akron,  or  its  legal  representa- 
tives, and  the  plaintiffs,  that  the  latter  were 
bound  to  Inquire  into  the  authority  of  the 
cashier  and  take  notice  of  Its  extent  (as  to 
which  I  shall  express  no  opinion).  It  Is  a 
question  which  In  no  way  concerns  the  de- 
fendant, and  upon  which  he  cannot  be  allow- 
ed to  defend,  and  escape  the  payment  of  his 
obligations." 

In  the  case  of  Ehrman  v.  Ins.  Co.,  35  Ohio 
St.  324,  a  certain  note  was  transferred  by 
one  corporation  to  another  which  was  unau- 
thorized by  the  charters  of  the  companies, 
and  on  that  account  it  was  claimed  that  the 
transfer  of  the  note  was  Illegal  and  that  the 
title  of  the  plaintiff  was  inoperative.  Upon 
suit  being  brought  by  the  assignee  of  the  note 
against  the  maker,  this  defense  was  made. 
In  that  case  the  court  says:  "The  validity  of 
the  note  sued  on  is  admitted.  The  only  de- 
fense relied  on  is  that  the  plaintiff,  the  pur- 
chasing company,  has  not  such  a  title  to  the 
note  as  will  enable  It  to  maintain  the  action. 
According  to  the  principles  already  stated, 
the  fact  that  the  agreement  between  the  com- 
panies is  unauthorized  by  their  charters  does 
not  constitute  a  defense  by  the  maker  of  the 
note.  As  a  debtor,  he  Is  interested  in  paying 
the  note  only  to  a  party  who  Is  authorized 
to  receive  payment  and  to  discharge  him  from, 
liability.    But  while  the  Talldlty  of  the  truus- 


Digitized  by 


Google 


Ark.) 


WINER  V.  BANK  OF  BLYTHEVILLE. 


23T 


fer  is  Insisted  upon  or  adhered  to  by  the  par- 
ties to  it,  be  bad  no  interest  In  questioning 
the  title  of  the  purchaser,  as  payment  to  the 
latter  will  discharge  bis  liability  on  the  note." 

So,  in  this  case,  the  notes  sued  on  were 
duly  indorsed  and  transferred  by  the  payee, 
and  the  title  thereto  became  invested  in  the 
appellee.  The  makers  of  these  notes  admit 
the  validity  thereof;  the  corporation,  Its  of- 
ficers and  stocliholders,  do  not  contest  the 
right  of  appellee  to  hold  and  collect  the 
same;  the  maliers  of  these  notes  can  there- 
fore not  now  defend  against  a  recovery  on 
the  ground  of  Invalidity  or  want  of  power  In 
the  transfer  thereof  by  the  payee. 

It  is  contended  by  appellants  that  there 
were  no  minutes  or  written  evidence  of  the 
proceedings  of  the  board  of  directors  of  the 
corporation  authorizing  the  transfer  of  these 
notes,  and  that  any  other  testimony  as  to 
that  was  Incompetent  But  a  corporation, 
its  board  of  directors,  and  shareholders  may 
waive  any  necessity  of  a  meeting  of  Its  board 
of  directors  for  the  transaction  of  the, busi- 
ness of  the  company.  "They  can  do  so  by 
permitting  the  directors  to  establish  a  habit 
or  usage  of  assenting  separately  to  the  mak- 
ing and  performance  of  contracts  by  their 
agents.  By  permitting  such  usages  or  habits 
to  be  formed  by  a  long  course  of  business, 
they  adopt  and  become  bound  by  them,  so 
long  as  they  acquiesce.  If  this  were  not  so, 
great  injustice  might  be  done  to  parties  con- 
tracting with  them  In  their  usual  way." 
Estes  V.  German  National  Bank,  62  Ark.  7, 
34  S.  W.  85 ;  Stiewell  v.  Webb  Press  Co.,  79 
Ark.  45,  94  S.  W.  915.  116  Am.  St.  Rep.  62. 
And  so.  In  the  case  of  Bank  of  U.  S.  v.  Dan- 
dridge,  12  Wheat.  64,  6  L.  Ed.  552.  it  was  held 
that  parol  evidence  was  admissible  to  show 
the  acceptance  of  a  bond  by  the  officers  of 
a  corporation ;  and  it  is  further  held  In  that 
case  that  the  acts  of  the  corporate  officers 
were  admissible  as  evidence  from  which  the 
fact  of  the  acceptance  of  said  bond  might 
even  be  Inferred,  and  that  it  was  not  indis- 
pensable to  show  a  written  instrument  or  vote 
CD  the  corporation's  books.  In  Brown  v.  Don- 
nell.  49  Me.  421,  77  Am.  Dec.  2(56,  it  is  held 
that  the  authority  of  an  agent  of  a  corpora- 
tion to  indorse  a  note  may  be  shown  by 
other  evidence  than  the  by-laws. 

The  rules  governing  the  authority  of  an 
agent  to  act  for  a  private  business  corpora- 
tion, and  the  proof  thereof,  are  in  many  re- 
gards the  same  as  between  agents  of  natural 
persons.  The  authority  of  an  officer  to  act 
for  a  corporation  may  be  established  by  proof 
that  he  was  held  out  to  the  public  as  possess- 
ing those  powers,  which  he  exercised  in  a  giv- 
en case,  or  that  the  corporation  has  acquiesc- 
ed in  or  ratified  such  acts.  10  Gyc.  916 ;  3 
Cook  on  Corporations.  §  714.  In  this  case  the 
evidence  shows  that  the  Archlllion  Planta- 
tion Company  was  a  private  business  corpor- 
ation, and  that  substantially  its  entire  stock 
was  owned  by  Reginald  Archlllion,  Its  treas- 


urer, and  his  wife,  whose  agent  he  was ;  that 
he  was  the  sole  manager  of  the  corporation 
from  its  beginning,  and  that  by  agreement 
with  and  authority  of  the  board  of  directors 
— ^and.  In  fact,  all  the  shareholders  of  that 
corporation — ^he  had  full  power  to  transact 
any  and  every  kind  of  business  connected 
with  such  corporation,  and  was  authorized 
to  execute  and  transfer  its  notes  and  papers. 
He  was  tbus  held  out  to  the  world  by  the 
corporation  and  its  officers.  But,  In  addition 
to  this,  the  transfer  of  these  notes  was 
known  to  the  board  of  directors  and  to  all 
the  shareholders  of  the  corporation,  and  has 
been  known  to  them  ever  since  they  have 
been  transferred.  They  have  not  objected  to 
such  transfer  at  any  time,  but,  on  the  con- 
trary, have  acquiesced  in  and  recognized  the 
authority  of  the  transfer. 

It  is  contended  by  appellants  that  they  are 
creditors  of  the  corporation,  and  on  that 
account  should  have  the  right  to  set  up  the 
invalidity  of  the  transfer  of  these  notes.  But 
a  simple  contract  creditor  cannot  sue  to  make 
the  directors  or  officers  account  for  ultra 
vires  or  illegal  acts.  He  has  no  Interest  In 
any  particular  property  of  the  corporation. 
A  simple  contract  creditor  of  a  corporation 
cannot  set  aside  a  fraudulent  sale  of  prop- 
erty made  even  to  a  director.  As  between  it- 
self and  its  creditors,  a  corporation  Is  simply 
a  debtor,-  and  does  not  hold  Its  property  or 
any  portion  thereof  in  trust,  In  any  sense 
other  than  as  an  Individual  debtor.  By  rea- 
son of  any  Illegal  act.  or  even  the  insolvency 
of  the  corporation,  a  simple  contract  creditor 
does  not  obtain  any  Hen  upon  its  property, 
nor  any  right  to  any  particular  portion  of 
the  property  of  the  corporation.  Until  a 
Judgment  is  obtained  against  a  corporation 
and  the  execution  thereon  is  returned  unsat- 
isfied, a  corporate  creditor  has  no  interest 
In  any  specific  corporate  property.  3  Purdy's 
Beech  on  Private  Corporations,  {  98Sb;  3 
Cook  on  Corporations,  {  735. 

In  the  case  of  Hollius  v.  Brierfield  Coal  & 
Iron  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37  L. 
E^d.  1113,  it  was  held  that  a  simple  contract 
creditor  of  a  corporation  whose  claims  have 
not  been  reduced  to  Judgment  has  no  stand- 
ing to  obtain  a  seizure  of  the  property  of  the 
corporation  and  its  application  to  the  payment 
of  his  debt  In  the  syllabus  it  is  said :  "Nei- 
ther the  Insolvency  of  a  corporation,  nor  the 
execution  of  an  illegal  trust  deed,  nor  the 
failure  to  collect  In  full  all  stock  subscriptions, 
nor  all  together,  give  to  a  simple  contract 
creditor  of  the  corporation  any  Hen  on  its 
property,  or  charge  any  direct  trust  thereon." 
The  assets  and  affairs  of  a  private  business 
con^oratlon  are  in  the  bauds  of  the  board  of 
directors  of  the  eori>oratiou.  and  they  have 
the  full  management  and  disposal  thereof, 
and  their  acts  cannot  be  qui'Stloned  by  a  sim- 
ple contract  creditor.  3  Cook  on  Corpora- 
tions, p.  2447.  It.  therefore,  follows  that  sim- 
ply because  the  appellants  may  be  creditors 
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of  this  corporation  they  do  not  have  any  right 
to  set  up  the  invalidity  of  the  transfer  of 
these  notes  in  this  action. 

.  It  is  claimed  by  appellants  that  they  have 
made  payment  of  these  notes  to  Reginald 
Archlllion  or  to*  the  Archillion  Plantation 
Company.  We  do  not  think  that  it  is  nec- 
essary to  go  into  the  evidence  to  determine 
whether  or  not  this  is  shown,  for  the  reason 
that  if  such  payment  was  made  it  was  not 
made  to  the  holder  of  the  notes.  The  appel- 
lants in  1004,  when  these  notes  were  executed, 
and  for  several  years  thereafter,  conducted  a 
mercantile  business,  and  furnished  to  Reg- 
inald Archillion  and  the  Archillion  Plantation 
Company  merchandise  ux>on  a  running  account 
from  time  to  time  during  these  years  through 
their  store;  and  it  is  claimed  that  through 
these  accouhts  for  merchandise,  and  also  by 
the  payment  of  cash,  the  notes  involved  In 
this  suit  were  paid.  But  long  before  any 
merchandise  was  furnished  to  the  Archillion 
Plantation  Company,  the  notes  involved  in 
this  suit  had  been  transferred  and  endorsed 
to  the  Mississippi  County  Bank. 

It  is  claimed  by  appellee  that  long  before 
the  maturity  of  the  notes  involved  In  this 
suit  the  appellants  knew  of  such  transfer. 
But  we  do  not  think  that  It  Is  necessary  to 
determine  that  in  this  case,  because  the  pay- 
ment of  a  note  should  be  made  to  the  right- 
ful holder  thereof,  and  payment  to  a  person 
who  is  not  in  possession  of  the  Instrument  is 
wholly  at  the  risk  of  the  payor.  7  Cyc.  1028. 
In  the  case  of  Jenkins  v.  Shinn,  55  Ark.  347, 
18  S.  W.  240,  the  syllabus  reads:  "If  the 
maker  of  a  -negotiable  note  pays  the  same  to 
the  payee  who  is  not  the  holder,  he  is  not 
discharged  from  his  obligation  to  the  indorsee 
and  holder,  without  showing,  either  that  the 
payee  was  authorized  to  receive  payment,  or 
that  the  holder  led  him  to  believe  that  he  was 
so  authorized."  State  Natl.  Bank  of  St.  L.  v. 
Hyatt,  75  Ark.  170,  86  S.  W.  1002,  112  Am. 
St.  Rep.  50;  Cheney  v.  Llbby,  134  U.  S.  68,  10 
Sup.  Ct.  408,  33  L.  Ed.  818. 

From  February,  1904,  until  the  institution 
of  this  suit,  the  Mississippi  County  Bank  and 
the  appellee  were  the  holders  of  these  notes. 
At  the  time  the  appellants  claim  they  made 
payments  thereon,  the  notes  were  not  In  the 
possession  of  Reginald  Archillion,  to  whom 
they  claim  to  have  made  the  payments;  and 
BO,  if  they  made  such  payments,  they  did  so 
at  their  own  risk. 

The  appellants  asked  an  instruction,  which 
is  numbered  6,  in  which  they  asked  the  court 
to  Instruct  the  Jury  in  substance  that  if  the 
Mississippi  County  Bank,  while  holding  the 
notes  as  collateral  security,  knowingly  per- 
mitted Archillion,  personally  or  as  treasurer 
of  the  Archillion  Plantation  Company,  to  col- 
lect any  of  said  notes  and  deliver  any  of  said 
notes  to  defendants  upon  such  collection,  then 
the  defendants  had  a  right  to  pay  all  of  said 
notes  to  him.    But  this  is  not  correct,  and 


does  not  follow.  It  is  true  that  if  the  hold- 
er of  the  notes  Involved  in  this  suit  had  1«h} 
the  appellants  to  believe  that  Reginald  Axchil- 
llon,  personally  or  as  treasurer  of  the  Archil- 
lion Plantation  Company,  was  authorized  to 
collect  these  notes  involved  in  this  suit,  then 
the  appellants  would  be  discharged  if  tbey 
had  paid  them  on  such  supposed  authority. 
But  this  instruction  does  not  present  that  de-  ' 
fense.  It  simply  says  that  if  the  Mississippi 
County  Bank  permitted  Archillion,  personally 
or  as  treasurer  of  the  Plantation  Company,  to 
collect  any  of  said  29  notes,  then  the  defend- 
ants had  a  right  to  pay  all  of  said  29  notes 
to  him.  Now  the  Mississippi  County  Bank 
may  have  released  some  of  the  notes  after 
they  had  obtained  them,  or  resold  or  retrans- 
f erred  them  to  Archillion;  and,  if  they  had 
done  that  with  some  of  the  notes,  it  wo^d 
not  affect  their  title  to  the  remaining  no^ 
which  they  still  retalneSd.  v 

We  have  carefully  examined  the  instruct 
tions  that  were  given  on  the  part  of  appellee 
and  those  refused  on  the  part  of  appellants. 
In  connection  with  the  testimony  and  the  cir- 
cumstances of  this  case,  and  we  are  unable 
to  say  that  error  has  been  committed  In  the 
giving  or  refusal  of  any  of  them  under  the 
law  of  this  case.  It  therefore  follows  that 
the  Judgment  of  the  lower  court  must  be  af- 
firmed, and  it  is  so  ordered. 


B.  H.  OLIVER  &  SON  T.  CHICAGO,  B.  I.  A: 
P.  RT.  CO. 

(Supreme  Court  of  Arkansas.    March  1,  1909.) 

1.  Statutes  (8  64*)  —  VAunnr  —  EIffect  or 
Pabtial  Invalidity— DivisiBiLiTir  of  Act. 
Laws  1907,  Act  No.  193,  p.  453,  I  1,  re- 
quires railroad  companies  to  furnish  cars,  with- 
m  six  dajrs  of  the  filing  of  aa  application  there- 
for by  shippers,  absolutely  and  unconditionally, 
and  unposes  a  penalty  tor  failure  to  comply 
with  the  requirement.  Section  17  provides  that 
interstate  railroads  shall  furnish  cars  on  ap- 
plication for  interstate  shipments  the  same  as 
other  cars  are  to  be  furnished  by  interstate  rail- 
roads under  the  act.  Held  that,  as  the  act  refers 
to  ahipments  each  one  of  which  would  be  either 
interstate  or  intrastate,  and  consequently  either 
for  the  application  of  the  federal  law,  or  free 
from  its  provisions,  there  would  be  no  confu- 
sion in  enforcing  it  as  to  either  interstate  or 
domestic  business  alone,  and  hence,  though  it 
were  void  as  to  interstate  business,  it  could  be 
enforced  within  the  state  as  to  domestic  busi- 


[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  {§  58-66;    Dec.  Dig.  t  64.*] 

2.  Casbiebs  ($2*)  —  Cabbiaoe  of  Ooods  — 
Statutory  Regulation  —  Validity- Faii,- 
UBE  TO  Provide  Oars. 

That  Laws  1907,  Act  No.  193,  pp.  454,  463, 
a  1,  17,  requiring  railroad  companies  to  fur- 
nish cars  within  six  days  of  application  there- 
for made  the  doty  to  furnish  cars  absolute,  and 
did  not  expressly  provide  for  reasonable  de- 
fenses to  be  interposed,  did  not  render  it  un- 
constitutional, since  the  whole  law  is  not  in  the 
legislative  act,  but  in  the  Constitution  and  high- 
er rights  of  property,  and  a  failure  of  a  rail- 
road company  to  furnish  cars  under  the  act 


•Fur  other  CMei  lee  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Beportar  Indaxea 
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•roDld  merely  establish  prima  facie  a  breach 
t)t  duty,  which  would  not  preclude  the  right  to 
B«t  up  such  defense  as  would  excuse  or  justify 
the  failure. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  <  2.*) 

3.  Casbiebs  (S  40*)— Dorr  to  Fdbnish  Cabs 
— LiABiLirr  FOB  Failube— Unusual  Eueb- 

'  6ENC1E8. 

Except  in  cases  of  extraordinary  and  un- 
neual  emegencies,  which  cannot  reasonably  be 
anticipated  by  railroad  companies,  it  is  their 
duty  to  equip  themselves  with  sufficient  cars  to 
supply  the  demands  for  shipments,  both  inter- 
■tate  and  intrastate,  and  a  failure  to  furnish 
all  cars  demanded  under  other  circumstances 
will  not  be  excused. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  iS  120-122;   Dec.  Dig.  f  40.*] 

4.  Statutes  rt  64*)— Statutes  Pabtlt  Valid 
—Test  of  Oonstitutionality. 

In  determining  \yhether  a  statute  partly 
constitutional  is  so  divisible  that  the  valid  por- 
tion may  stand,  the  test  is  the  sufficiency,  for 
practical  working  purposes,  of  the  portion  re- 
maining after  the  provisions  of  the  Constitu- 
tion have  been  applied,  and  legislative  acts  will 
be  enforced  though  in  some  parts  unconstitu- 
tional, and  regardless  of  whether  a  line  of  cleav- 
age can  be  pointed  out,  except  such  as  results 
from  an  application  of  the  Constitution. 

[Ei.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  H  5866;   Dec  Dig.  l  64.  •] 

Battle  and  Wood.  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty: Edward  W.  Wlnfleld,  Judge. 

Action  by  R.  H.  Oliver  &  Son  and  oth- 
ers against  the  Clilcago,  Rock  Island  &  Fa- 
clflc  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiffs  OllTer  &  Son  appeal. 
Keversed. 

Act  NO.  1S8,  p.  453,  Acts  1907,  Is  entitled 
"An  act  to  regulate  freight  transportation 
by  railroad  companies  doing  business  In  the 
state  of  Arkansas."  Section  1  requires  rail- 
road companies  to  furnish  cars  within  six 
lays  of  the  filing  of  an  application  therefor 
by  shippers,  and  provides  that  for  a  failure 
to  comply  with  this  section  of  the  act  the 
railroad  company  so  offending  shall  forfeit 
and  pay  to  the  shipper  applying  the  sum  of 
$5  per  car  per  day  or  fraction  of  a  day's  de- 
lay after  the  expiration  of  free  time.  The 
requirement  to  furnish  cars  npon  application 
is  absolute  and  unconditional.  Section  17  of 
the  act  contains  the  following  clause:  "In- 
terstate railroads  shall  furnish  cars  on  ap- 
plication for  Interstate  shipments  the  same  in 
all  respects  as  other  cars  are  to  be  furnished 
by  Interstate  railroads  under  the  proTlsIons 
of  this  act" 

J.  H.  Harrod,  for  appellants.  Buzbee  & 
Hicks,  for  appellee. 

NORTON,  Special  Judge  (after  stating  the 
facts  as  above).  When  disposed  of  in  the 
lower  court,  the  complaint  stood  as  one  for 
the  recovery  of  the  penalty  of  $5  per  day  for 
failure  to  furnish  cars,  under  Act  No.  193, 
approved  April  19,  1907  (Laws  1907,  p.  453). 
To  this  complaint  a  demurrer  was  Interpos- 


ed. The  record  discloses  that  the  purpose 
for  which  the  cars  were  demanded  was  the 
transportation  of  wood  from  Galloway  to  Lit- 
tle Rock.  It  Is  conceded  that  the  cars  were 
wanted  for  intrastate  business.  It  Is  also 
conceded  by  council  that  the  legislation  in 
question  Is  unconstitutional  and  void  with 
reference  to  intrastate  business.  Upon  this 
point  we  express  no  opinion.  Treating  it  for 
the  purposes  of  this  case  as  void  as  to  inter- 
state business,  the  question  is,  Must  It  be 
held  void  with  reference  to  Intrastate  busi- 
ness also?  Federal  control  of  interstate 
commerce  Is  not  more  plenary  than  the 
state's  control  of  domestic  business.  In  fact, 
it  Is  even  less  so  in  a  particular  not  neces- 
sary to  the  decision  of  this  case;  that  is, 
that  while  federal  control  of  Interstate  com- 
merce may  be  somewhat  affected  by  the  po- 
lice regulations  of  a  state,  there  Is  probably 
no  way  In  which  the  state's  regulation  of 
domestic  commerce  can  be  qualified,  except 
as  it  may  be  done  by  provisions  of  the  state's 
Constitution,  or  those  higher  rights  of  prop- 
erty which  are  superior  to  constitutional 
sanction.  At  first  view,  there  seems  to  be 
ample  room  for  confusion  and  conflict  be- 
tween federal  and  state  laws  dealing  with 
commercial  subjects,  and  many  adjudica- 
tions show  this  to  be  true.  The  difficulty, 
however,  when  present.  Is  in  the  nature  of 
the  case,  or  In  the  nature  of  the  legislation. 
When,  as  in  this  case,  the  controversy  is  con- 
nected with  the  shipment  of  goods,  the  diffi- 
culty cannot  arise,  for  every  shipment  will 
be  to  a  point  within  the  state,  or  to  a  point 
without  the  state,  and  consequently  one  for 
the  application  of  the  federal  law,  or  one 
free  from  its  contact.  It  seems  there  could, 
as  to  domestic  business,  be  no  objection  to 
the  continued  enforcement  within  a  state  of 
a  statute  broad  enough  In  its  terms  to  in- 
clude interstate  business.  To  the  extent  that 
it  contemplated,  or  in  Its  operation  affected, 
any  regulation  of  Interstate  business  it  would 
be  void;  but, that  would  be  the  limit  of  Its 
invalidity,  and  in  all  other  matters  It  would 
stand  to  be  enforced.  This  view  would  seem 
to  be  reasonable,  and  that  it  Is  the  view  of 
the  Supreme  Court  of  the  United  States  can 
clearly  be  gathered  from  the  cases  of  Central 
of  Georgia  Railway  Company  v.  Murpbey,  196 
U.  S.  194,  25  Sup.  Ct.  218,  49  L.  Ed.  444,  and 
Houston  &  Texas  Central  Railroad  v.  Mayes, 
201  U.  S.  321,  26  Sup.  Ct.  491.  50  L.  Ed.  772. 
In  this  last  case  we  find  the  following  perti- 
nent statement:  "As  the  power  to  build  and 
operate  railways,  and  to  acquire  land  by  con- 
demnation, usually  rests  upon  state  author- 
ity, the  Legislatures  may  annex  such  condi- 
tions as  they  please  with  regard  to  Intrastate 
transportation,  and  such  rules  regarding  in- 
terstate  commerce  as  are  not  inconsistent 
with  the  general  right  of  such  commerce  to 
be  free  and  unobstructed."  It  Is  conceivable 
that   a   state  regulation  of   domestic   com- 
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merce  could,  In  Its  operation.  Impair  the  use- 
fulness of  common  carriers  as  to  Interstate 
business.  There  Is,  however,  nothing  in  the 
act  under  consideration  to  prompt  us  to  say 
that  Its  enforcement  as  a  state  regulation 
would  necessarily  hare  such  effect. 

It  Is  next  contended  that  the  act  is  uncon- 
stitutional because  Its  requirement  that  cars 
be  furnished  is  absolute  and  unconditional; 
that  is.  It  does  not  mention  anything  that 
would  Justify  or  excuse  the  failure.  In  sup- 
port of  this  contention  we  are  referred  to 
the  case  of  Houston  t.  Mayes,  supra.  We 
cannot  accept  It  as  controlling.  The  Texas 
statute  there  Involved,  like  the  one  under  in- 
vestigation, required  the  cars  to  be  furnish- 
ed; but,  unlike  the  one  kere  in  question,  it 
had  a  proviso  as  follows:  "That  the  provi- 
sions of  this  law  shall  not  apply  in  cases  of 
strikes  or  other  public  calamities."  This 
provision  could  well  bring  In  for  application 
the  doctrine  that  the  exception  strengthens 
the  rule,  and  that  the  statute,  by  enumerat- 
ing these  excuses,  Intended  to  exclude  all 
others.  But  the  stronger  reason  for  refusing 
the  application  of  that  case  to  this  lies  in 
the  fact  that  the  Supreme  Court  of  the  Unit- 
ed States  there  refused  enforcement  upon  the 
ground  that  the  requirement  that  cars  be 
furnished  transcended  the  right  of  the  state, 
through  Its  police  power,  to  burden  interstate 
commerce.  This,  it  will  be  seen,  is  a  reason 
without  force  as  to  intrastate  business.  In 
St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Hampton  (C.  C.) 
1G2  Fed.  693,  there  is  nothing  to  indicate  that 
It  was  with  reference  to  intrastate  business. 
Dealing  as  we  are  with  intrastate  business, 
the  question  becomes  one  to  be  determined 
by  the  law  of  the  state.  Must  the  act  be  held 
unenforceable  as  a  state  law  for  the  rea.sou 
that  it  does  not  upon  Its  face  expressly  pro- 
vide for  reasonable  defenses  to  be  interpos- 
ed when  actions  may  be  brought  under  It? 
The  whole  law  is  not  In  the  act  of  the  Leg- 
islature; it  is  partly  there,  partly  in  the 
Constitution,  and  partly  in  the  higher  rights 
of  property  that  the  courts  will  always  pro- 
tect The  demurrer  raises  the  question  of 
the  legal  sufficiency  of  the  complaint  under 
law;  that  is,  under  the  whole  law.  The 
question  is  not  new.  An  act  of  February  3, 
1875  (Laws  1874^75,  p.  133)  In  its  first  sec- 
tion (Kirby's  Dig.  §  6773),  provided  that: 
"All  railroads  which  are  now,  or  may  here- 
after be  built  and  operated  in  whole  or  in 
part  In  this  state  shall  be  responsible  for 
all  damages  to  persons  and  property  done  or 
caused  by  the  running  of  trains  in  this 
state."  This  enactment  provided  for  no  de- 
fenses, but  it  was  construed  by  the  court  in 
a  way  that  let  in  all  proper  defenses,  and 
was  given  the  efTect  of  making  railroads  pri- 
ma facie  liable  only.  L.  R.  &  Ft.  S.  Ry.  Co. 
y.  Payne,  33  Ark.  816,  34  Am.  Rep.  55.  The 
principle  has  been  familiar  in  the  Jurisprud- 
ence of  this  state  for  a  generation,  and  we 
hold  it  applicable  in  this  case.  The  failure 
to  furnish  cars  under  the  terms  of  the  act 


under  investigation  will  establish  prima  fade 
a  breach  of  duty  on  the  part  of  the  railroad 
companies.  This  will  not  preclude  their  right 
to  set  up  such  defense  as  will  excuse  or  Jus- 
tify the  failure.  That  a  fair  division  of  cars 
with  interstate  business  made  it  impossible 
to  answer  all  demands  made  for  cars  for  in- 
trastate business  would  apparently  be  with- 
in the  limit  of  proper  defenses,  in  cases  of 
demands  too  unusual  to  be  foreseen;  and, 
viewed  in  this  way,  the  act  Is  relieved  of 
the  imputation  of  burdening  Interstate  com- 
merce. Except  in  cases  of  extraordinary  and 
unusual  emergencies  which  cannot  reason- 
ably be  anticipated  by  railroad  companies,  it 
is  their  duty  to  equip  themselves  with  suffi- 
cient cars  to  supply  the  demands  for  ship- 
ments, both  interstate  and  intrastate,  and  a 
failure  to  furnish  all  cars  demanded  under 
other  circumstances  would  not  be  excused. 
M.  &  N.  A.  Ry.  Co.  v.  Sneed,  85  Ark.  293, 
107  S.  W.  1182;  St.  L.  S.  W.  Ry.  Co.  v. 
State,  85  Ark.  311.  107  8.  W  1180,  122  Am. 
St.  Rep.  33;  2  Hutchinson  on  Carriers,  t 
495. 

Another  contention  is  that  the  legislation, 
being  void  as  to  interstate  business,  must  be 
void  for  all  purposes,  uixtn  the  ground  that 
the  enactment  is  indivisible.  In  cases  where 
legislative  acts  are  assailed  as  unconstitu- 
tional, it  is  probable  the  divisibility  of  the 
statutes  has  been  given  more  prominence 
than  It  Is  entitled  to.  In  a  sense  it  may 
amount  to  divisibility  at  last,  but  apparent- 
ly the  test  should  be  the  sufficiency  for  prac- 
tical working  purposes  of  that  portion  of 
the  act  remaining  after  the  provisions  of  the 
Constitution  have  been  applied.  This  would 
seem  to  be  right,  for  it  gives  effect  to  the 
legislative  intent,  quallfled  by  the  superior 
force  of  the  constitutional  intent,  and  it  gives 
the  citizen  (individual  or  corporation)  the 
benefit  of  the  Constitution,  which  is  all  that 
can  be  asked.  The  spirit  of  our  adjudica- 
tions is  in  harmony  with  this  view;  and  the 
practice  of  the  court,  which  we  have  no  de- 
sire to  change,  has  been  to  give  some  force 
and  effect  to  legislative  action,  even  when 
unable,  under  the  Constitution,  to  give  all 
the  force  and  effect  the  language  of  the  act 
would  require.  An  apt  illustration  is  the 
treatment  given  the  legislative  provision  that 
tax  deeds  should  be  conclusive  evidence  of 
the  truth  of  their  recitals.  There  was  no 
way  to  say  the  provision  was  divisible,  for 
it  was  a  single  Idea.  The  court  refused  to 
enforce  it,  saying  that  the  truth  could  not 
be  concluded  in  that  way ;  but  the  tax  deed 
was  allowed  to  have  the  effect  of  prima  facie 
establishing  the  truth  of  its  recitals,  and 
thereby  the  legislative  intent  was  given  some 
effect  Cairo  &  Fulton  Ry.  Co.  v.  Parks,  32 
Ark.  131.  'It  is  not  necessary  to  gather  all 
of  our  adjudications  consistent  with  this 
view.  Some  of  them,  with  varying  facts, 
are:  State  v.  Kate  Marsh,  37  Ark.  356; 
State  V.  Deschamp.  53  Ark.  490,  14  S.  W. 
053 ;   Fones  Hdw.  Co.  v.  Erl,  54  Ark.  G47,  17 
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S.  W.  T7, 13  L.  R.  A.  353;  Morrison  v.  State, 
40  Ark.  448;  Ry.  Co.  v.  State,  56  Ark.  166, 
19  S.  W.  572;  L.  R.  &  Ft  S.  Ry.  Co.  v. 
Wortben,  46  Ark.  312;  Leep  t.  Ry.  Co.,  58 
Ark.  407,  25  S.  W.  75,  23  L.  R.  A.  264,  41 
Am.  St  Rep.  109;  Hammond  Pckg.  Co.  v. 
State,  81  Ark.  519,  100  S.  W.  407,  1199; 
Cairo  &  Fulton  Ry.  Co.  t.  Parks,  32  Ark. 
131;  McGebee  t.  Mathls,  21  Ark.  40.  From 
these  cases  and  others  it  ia  plain  that  In  this 
state  legislative  acts  will  be  enforced  though 
In  some  parts  unconstitutional,  and  regard- 
less whether  a  line  of  cleavage  can  be  point- 
ed out  or  not,  except  such  as  result  from  an 
application  of  the  provisions  of  the  Consti- 
tution. But  if  the  rule  for  this  state  was 
otherwise,  would  it  avail  the  appellee?  Not 
if  we  are  correct  in  our  first  declaration  that 
because  of  the  divisible  nature  of  the  sub- 
ject-matter— into  domestic  and  Interstate  busi- 
ness— the  act,  as  a  whole,  may  be  valid  as  to 
one  and  void  as  to  the  other. 

The  demurrer  should  have  been  overrul- 
ed.   The  cause  is  reversed. 

BATTLE  and  WOOD,  JJ.,  dissent 


INGLE  et  al.  t.   BATESVILLE  GROCERT 

CO.  et  al. 
(Supreme  Court  of  Arkansas.     Feb.  22,  1009.) 

1.  IRSUBARCE  (f  146*)— ItlUTUAL  IRSUBANCE— 
C0»rPAJJT'8    LlABILITT. 

The  liability  of  a  mutual  insurance  com- 
pany is  fixed  by  the  terms  of  the  policy,  with- 
out regard  to  the  character  of  the  company. 

[E^.   Note. — For  other  cases,   see   Insurance, 
Dec.  Dig.  {  146.]* 

2.  Insurance  ({  60*)  — Mutoai,  Compant  — 
Assessments— Payment  to  Policy  Hold- 
EKs— Bond— LiABiiJTY  or  Subett. 

The  liability  of  the  sureties  on  the  bond  of 
a  mutual  insurance  company,  conditioned  for 
tl>e  payment  of  ail  assessments  to  l>eneficiarie8, 
is  6xed  by  the  liond  itself,  and  not  by  the  policy. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  60.*] 

3.  Evidence  (J  22*)— Jttdicial  Notice— In- 
scBANCE  Associations— Existence. 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  existence  in  the  state  of  a  class  of  io- 
sarance  companies  having  no  capital  stock,  com- 
posed of  members  equally  interested,  and  paying 
the  losses  by  assessments  levied  and  collected 
bom  the  members. 

[Ed.   Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  {  26 ;    Dec.  Dig.  §  22.*] 

4.  iNstntANCE  (i  60*)  — Mutual  Insurance 
Companies  —  Assessments  —  Payment  to 
Policy  Holdebs— Bonds— Liability. 

Sand.  &  U.  Dig.  {  4133,  excludes  the  ap- 
plication of  the  insurance  laws  to  mutual  insur- 
ance societies  conducted  upon  the  assessment 
plan,  but  requires  them  to  give  bond  conditioned 
for  tlie  prompt  payment  of  ail  assessments  to  the 
parties  or  beneudaries  entitled  thereto,  and 
■aakes  the  sureties  liable  for  any  violation  of 
conditions  thereof,  or  for  any  loss  to  the  policy 
liolders  or  beneficiaries  of  such  company.  Sec- 
tion 4124  requires  all  fire,  etc.,  insurance  com- 
panies to  give  bond,  with  three  sureties  condi- 
tioned for  the  prompt  payment  of  all  claims  ac- 


cruing   to   any   person    under   policies    issued. 

Held,  construing  the  statute  in  view  of  the  dis- 
tinction made  between  the  two  classes  of  bonds, 
that  the  sureties  on  a  bond  given  and  condition- 
ed under  section  4133,  are  not  required  to  pay 
the  loss  absolutely,  but  that  their  obligation 
ceased  when  the  assessments  were  collected  and 
paid  over  promptly. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  60.*] 

5.  Statutes  (S  206*)— CoNSTBUcnoir— HIpfec- 
TUATiNO  Whole  Statute. 

Statutes  should  be  construed  so  as  to  avoid 
apparent  repugnancies,  and  give  effect  to  every 
word,  clause,  and  provision  thereof. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  283 ;   Dec.  Dig.  {  206.*] 

6.  INSUBANCE  (I  60*)  —  Mutual  Company  — 
Payment  or  Assessments  to  Policy  Hold- 
ebs —  Liability  on  Bonds  —  Actions 
Against  Subbties— Admissibility  of  Evi- 
dence—Judgment  Against  Principal. 

As  a  general  rule,  a  judgiuent  against  an 
insurance  company,  obtained  without  fraud,  is 
evidence  in  an  action  against  the  sureties  on  a 
bond  executed  for  the  benefit  of  policy  hold- 
ers, unless  the  judgment  against  the  company  is 
based  upon  a  ground  of  liability  not  covered  by 
the  lM>nd ;  and  hence,  where  the  bond  was  con- 
ditioned only  upon  the  prompt  payment  over  of 
assessments,  which  the  complaint.  In  an  action 
against  the  company,  did  not  allege  was  not 
done,  the  judgment  against  the  company  was  not 
admissible  in  an  action  against  the  sureties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  60.*] 

7.  Insurance  (8  60*)  — Mutual  Company  — 
Payment  op  Assessments  to  Policy  Hold- 
i»8— Liability  of  Surety. 

A  judgment  against  a  principal  for  breach 
of  an  obligation  or  duty,  if  obtained  without 
fraud,  is  only  prima  facie  evidence  in  an  action 
against  the  surety,  so  that  in  an  action  on  the 
bond  of  a  mutual  insurance  company,  condition- 
ed for  prompt  payment  over  of  assessments,  the 
sureties  could  show  that  the  assessments  were 
promptly  paid,  notwithstanding  a  judgment 
against  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  CO.*] 

Battle  and  Frauenthal,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian 
County;   Daniel  Hon,  Judge. 

Action  by  the  Batesville  Grocery  Company 
and  others  against  A.  J.  Ingle  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Reversed  and  remanded,  with  direc- 
tions. 

T.  W.  M.  Boone  and  Chas.  B.  Warner,  for 
appellants.  Mechem  &  Mechem  and  S.  M. 
Carey,  for  appellees.  Ashley  Cockrill,  W.  P. 
Coleman,  and  Murphy,  Coleman  &  Lewis, 
amlcl  curlse. 

BLACKWOOD,  Special  Judge.  The  plain- 
tiff in  the  court  below  brought  suit  in  the 
Marion  circuit  court  against  the  Ozark  In- 
surance Company,  on  a  policy  Issued  March 
30,  1904,  for  loss  of  $1,000  on  stock  of  goods, 
and  $200  on  the  building,  and  recovered  judg- 
ment for  the  full  amount  sued  for.  The 
bondsmen  were  not  Joined  in  this  suit;  nei- 
ther was  there  any  allegation  that  the  com- 
pany had  failed  to  promptly  collect  or  pay 
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over  all  assessmenta  to  tbe  policy  holdera. 
The  Insurance  company  answered,  and  ap- 
pealed at  the  first  trial,  where  Judgment  was 
entered  against  it,  and  afterward  a  new  trial 
was  granted.  At  tbe  second  trial  there  was 
no  appearance  for  the  defendant,  and  Judg- 
ment was  rendered  against  it.  The  policy  is 
set  out  in  the  transcript,  and  is  what  is 
known  as  a  "standard  policy,"  but  it  has  at- 
tached to  the  printed  copy,  in  typewriting, 
this  clause:  "This  being  a  policy  Issued  by 
the  Ozark  Insurance  Co.,  an  organization 
under  the  laws  of  the  state  of  Arkansas 
governing  mutual  Insurance  companies,  all 
special  regulations  lawfully  applicable  to  its 
organization,  membership,  policy  or  contracts 
of  Insurance  shall  apply  to  and  form  a  part 
of  this  policy."  Flalntlfe  then  brought  suit 
against  the  bondsmen  in  the  Sebastian  cir- 
cuit court  for  the  amount  of  the  loss,  as  evi- 
denced by  the  Judgment  against  the  insurance 
company,  and  obtained  Judgment  against 
them  for  the  amoimt  of  the  Judgment  of  the 
Marion  circuit  court.  The  records  contain  no 
IMirt  of  the  company's  charter,  articles  of  as- 
sociation, or  by-laws.  The  bond  sued  on  sets 
forth  that  the  insurance  company  is  doing 
the  business  of  insurance  upon  a  mutual  or 
assessment  plan,  as  provided  in  sections  4132, 
4133,  Sand.  &  H.  Dig.  The  bond  is  for  $20,- 
000,  and  Is  as  follows:  "Know  all  men  by 
these  presents,  that  whereas,  Tbe  Ozark  In- 
surance Company  of  Ft  Smith,  Arkansas, 
has  filed  Its  articles  of  association,  and  bas 
in  other  respects  conformed  to  the  require- 
ments of  tbe  statutes  in  such  cases  made  and 
provided;  and,  whereas,  the  said  company 
proposes  to  continue  in  the  business  of  in- 
surance upon  the  mutual  or  assessment  plan, 
as  provided  in  sections  4132  and  4133,  San- 
dels  ft  Hill's  Digest,  for  the  period  of  two 
years,  ending  on  the  23d  day  of  July,  1906, 
now,  therefore,  we,  the  Ozark  Insurance 
Company,  twenty  thousand  as  principal,  and 
the  several  persons  whose  names  are  in  addi- 
tion subscribed  as  sureties,  are  held  and  firm- 
ly bound  unto  the  state  of  Arkansas,  for  the 
use  of  the  beneficiaries  of  the  policy  holders 
of  said  company,  in  the  sum  of  twenty 
thousand  ($20,000.00)  dollars,  lawful  money 
of  the  United  States.  The  conditions  of  the 
above  obligation  are  set  forth  in  section  4133 
of  Sandels  &  Hill's  Digest,  and  are  as  fol- 
lows: 'Conditioned  for  the  prompt  payment 
of  all  assessments  to  the  parties  or  bene- 
ficiaries entitled  thereto,  and  tbe  makers  of 
said  bond  shall  be  liable  thereon  for  any 
violations  of  tbe  conditions  thereof,  or  any 
loss  which  may  accrue  to  tbe  policy  holders 
or  beneficiaries  of  such  company.'  When  said 
Ozark  Insurance  Company  has  complied  with 
all  the  requirements  of  this  bond,  then  this 
instrument  shall  become  null  and  void,  other- 
wise to  remain  in  full  force  and  eftect.  Wit- 
ness our  hands  and  seals  this  22d  day  of 
July,  1903.  Ozark  Insurance  Company.  By 
E.  H.  Stevenson,  President  James  B.  Moore, 
Secretary." 


The  appellants  urged  as  grounds  for  re- 
versal: First,  that  the  bond  is  a  fidelity 
bond,  and  by  it  the  sureties  are  only  bound  to 
see  that  the  insurance  company  pays  over  all 
assessments  to  the  parties  or  beneficiaries  en- 
titled thereto;  second,  that  the  court  erred 
in  admitting  the  Judgment  of  the  Marion 
circuit  court  as  conclusive  evidence  against 
the  bondsmen;  third,  that  tbe  lower  court 
erred  in  refusing  appellants  permission  to  in- 
troduce evidence  to  show  that  the  assess- 
ments collected  had  been  promptly  paid  over 
according  to  the  by-laws  of  tbe  insurance 
company.  The  appellees  urged  for  an  affirm- 
ance of  the  Judgment  that  it  was  obligatory 
upon  the  insurance  company  and  the  bonds- 
men to  pay  the  loss  absolutely,  under  the 
policy,  and  to  sustain  their  contention  rely 
upon  this  clause  of  the  bond:  "And  the  mak- 
ers of  said  bond  shall  be  liable  thereon  for 
any  violations  of  the  conditions  thereof,  or 
any  loss  which  may  accrue  to  the  policy 
holders  or  beneficiaries  of  such  company." 
What,  then,  is  a  true  construction  to  be  given 
to  this  bond?  The  liability  of  tbe  Insurance 
company  is  fixed  by  the  policy  of  insurance, 
without  regard  to  the  character  of  the  in- 
surance company  to  be  made  liable.  Block  v. 
Valley  Mutual  Association,  52  Ark.  201,  12  S. 
W.  477,  20  Am.  St  Rep.  166.  But  the  liabil- 
ity of  the  sureties  on  the  bond  is  fixed  by  the 
bond  Itself. 

Our  statute  does  not  undertake  to  define 
a  mutual  insurance  company,  and  neither  the 
articles  of  incorporation  nor  the  by-laws  are 
in  evidence.  We  are  left  to  our  general 
knowledge  of  this  class  of  Insurance.  But 
the  court  will  take  Judicial  cognizance  of  the 
fact  that  there  is  a  class  of  Insurance  pre- 
vailing in  the  state  of  companies  having  no 
capital  stock,  composed  of  members  equally 
interested,  writing  policies  of  insurance,  and 
paying  their  losses  by  assessments  levied  and 
collected  from  the  members.  Section  4133, 
Sand.  &  H.  Dig.,  expressly  provides  that  the 
insurance  laws  of  this  state  shall  be  so  con- 
strued as  not  to  apply  in  their  operation  and 
requirements  to  any  mutual  aid  societies  or 
organizations  for  the  relief  of  members  there- 
of, by  reason  of  loss  by  fire  or  otherwise, 
which  is  not  based  upon  a  subscribed  or  paid- 
up  capital  in  whole  or  in  part  but  alone  upon 
membership  dues  and  pro  rata  assessments 
upon  its  members.  Section  4124  provides  that 
all  life,  fire,  and  accident  insurance  com- 
panies shall  annually  give  bond  with  three 
good  and  sufficient  sureties,  "conditioned  for 
the  prompt  payment  of  all  claims  arising 
and  accruing  to  any  person  during  the  term 
of  said  bond  by  virtue  of  any  policy  Issued  by 
any  such  company,"  etc.  But  section  4133 
provides  that  all  mutual  insurance  companies 
shall  give  a  bond,  "conditioned  for  the  prompt 
payment  of  all  assessments  to  the.  parties  or 
beneficiaries  entitled  thereto."  This  is  the 
only  condition  of  this  bond.  The  plan  and 
scheme  of  insurance  is  one  based  on  mutual 
benefits  and  assessments.     If  there  was  no 
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bond,  the  poUc7  holders  by  this  Bystem  would 
haye  to  rely  entirely  upon  assessments  lerled 
and  collected  from  the  members.  The  bond 
simply  guarantees  this  system  or  scheme, 
and  it  is  given  for  the  sole  purpose  of  seeing 
that  the  assesssments  when  .collected  are 
promptly  paid  over  to  the  parties  or  benefici- 
aries entitled  thereto.  It  never  was  the  In- 
tention of  the  statute  to  require  a  bond  to  as- 
sure to  the  policy  holder  a  more  beneficial 
contract  than  the  one  made  under  the  law  of 
mutual  Insurance  companies.  It  would  be 
an  anomaly  to  say  that  the  contract  of  the 
surety  was  greater  than  that  of  his  principal. 
When  the  assessments  are  collected  and 
promptly  paid  over,  the  obligation  of  the  sur- 
ety Is  at  an  end.  We  do  not  think  that  the 
latter  clause  "for  any  violation  of  the  condi- 
tions thereof  or  any  loss  which  may  accrue 
to  the  policy  holders  or  beneficiaries  of  such 
company"  Is  necessarily  in  confilct  with  the 
former,  nor  does  it  broaden  the  liability  of 
the  bondsmen.  In  the  construction  of  stat- 
utes such  construction  should  be  adopted  as 
will  avoid  an  apparent  conflict,  and  at  the 
same  time  give  full  effect  to  every  word, 
clause,  and  provision  of  the  enactment  In 
Wilson  V.  Blscoe,  11  Ark.  47,  the  court  says: 
"A  statute  is  to  be  construed  so  that  it  may 
have  a  reasonable  effect,  agreeably  to  the 
intention  of  the  Legislature.  It  ought  to  be 
construed,  if  possible,  so  that  no  clause,  sen- 
tence, or  word  shall  be  void,  superfluous,  or 
insigniflcant  But,  If  from  a  view  of  the 
whole  act,  the  Intent  is  different  from  the 
literal  import  of  its  terms,  then  the  Intent 
should  prevail."  The  word  "loss"  as  used  In 
the  latter  part  of  this  statute  is  not  neces- 
sarily used  as  In  a  technical  sense,  as  In  a 
fire  loss,  but  means  such  a  loss  as  would  ac- 
crue to  the  policy  holders  if  the  assessments 
of  benefits  were  not  promptly  paid  over  to 
the  beneficiary.  To  hold  otherwise  would  be 
to  disregard  the  distinction  which  the  statute 
makes  between  ordinary  or  old-line  insurance 
and  mutual  insurance  companies.  It  would 
also  disregard  the  distinction  made  In  the 
two  classes  of  bonds.  To  adopt  the  conten- 
tion of  the  appellees  would  be  to  give  a 
forced  construction  to  the  statute,  contrary  to 
its  reason,  intention,  and  purposes. 

As  a  general  rule  a  Judgment  against  an 
insurance  company,  if  no  fraud  or  collusion 
is  shown,  is  evidence  against  the  surety,  in  a 
bond  executed  by  the  company  for  the  benefit 
of  the  policy  holders.  But  the  suit  against 
the  company  cannot  be  based  upon  an  issue 
as  to  liability  not  covered  by  the  obligation 
of  the  bond  Itself.  Shaw,  C.  J.,  In  Lowell  v. 
Parker,  10  Mete.  (Mass.)  300,  43  Am.  Dec. 
436,  says:  "When  one  is  responsible,  by 
force  of  law  or  by  contract,  for  the  faithful 
performance  of  the  duty  of  another,  a  Judg- 
ment against  that  other  for  the  failure  of 
performance  of  such  duty,  if  not  conclusive, 
is  prima  facie  evidence  in  a  suit  against  the 


party  so  responsible  for  Oiat  other.  If  It 
can  be  made  to  appear  that  such  Judgment 
was  obtained  by  fraud  or  collusion.  It  will  be 
wholly  set  aside.  But  otherwise  it  Is  prima 
facte  evidence,  to  stand  until  impeached  or 
controlled,  in  whole  or  in  part,  by  counter- 
vailing proofs."  We  think  this  rule  has  been 
generally  approved  by  the  text-books  and  ad- 
Judged  cases.  See  Union  Guar,  ft  Tr.  Co.  v. 
Robinson,  79  Fed,  420,  24  C.  C.  A.  650; 
Stephens  v.  Shafer,  48  Wis.  54,  3  N.  W.  835, 
33  Am.  Rep.  793;  Beauchalne  v.  McKinnon, 
55  Minn.  320,  56  N.  W.  1065,  43  Am.  St.  Rep. 
506;  Norrls  v.  Mersereau,  74  Mich.  687,  42 
N.  W.  153;  Ins.  Co.  v.  Wilson  et  al.,  84  N.  Y. 
276 ;  Stete,  for  U«e,  etc.,  v.  Colerick,  3  Ohio, 
487;  Robinson  v.  Basklns,  63  Ark.  333,  14 
S.  W.  83,  22  Am.  St  Rep.  202;  Baylies  on 
Sureties  and  Guarantors,  143;  1  Herman  on 
Estoppel  and  Res  Adjndicata,  173;  2  Van 
Fleet's  Former  Adjudication,  913.  If  the  al- 
legation of  the  complaint  In  the  Marlon  cir- 
cuit court  had  been  that  the  company  had  not 
promptly  paid  over  the  assessments,  the  Judg- 
ment against  the  company.  In  the  absence  of 
testimony  showing  fraud  or  collusion,  would 
have  been  binding  upon  the  sureties  upon  the 
issue  made.  The  case  In  79  Fed.  420,  24  C.  C. 
A.  650,  relied  upon  by  appellee's  counsel,  was 
upon  a  bond  conditioned  "to  pay  all  claims 
arising  and  accruing  to  any  person  by  virtue 
of  any  policy  Issued  by  the  company,"  and 
was  different  from  the  bond  in  this  case. 

We  are  therefore  of  the  opinion  that  the 
case  should  be  reversed,  with  directions  that 
the  plaintiff  I>e  permitted  to  amend  its  com- 
plaint. If  it  can,  so  as  to  allege  that  the  as- 
sessments made.  If  any,  were  not  promptly 
paid  over  for  the  benefit  of  this  policy ;  and 
to  allow  defendants  to  introduce  proof  upon 
this  issue,  notwithstanding  the  Judgment  of 
the  Marlon  circuit  court 

BATTLE  and  FRAUENTHAL,  JJ.,  dissent 


ST.  LOUIS,  I.  M.  &  S.  RY.  00.  ▼.  BIRCH. 

(Supreme  Court  of  Arkansas.    March  1,  1909.) 

Mastbb  and  Sebvant  ((  217*)— AssuMPnoN 
OF  Risk— Defects  Not  Known. 

A  servant  does  not  assume  the  risk  of  dan- 
ger created  by  a  negligent  act  of  the  master, 
unless  he  is  aware  of  the  dani^er  and  appre- 
ciates it.  though  he  may  be  guilty  of  contribu- 
tory negligence  Ijarring  a  recovery  in  not  dis- 
covering the  danger. 

[EA.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  574-000;  Dec.  Dig.  { 
217.*] 

Appeal  from  Circuit  Court,  Hempstead 
County;   J.  M.  Carter,  Judge. 

Personal  injury  action  by  Fred  R.  Birch 
against  the  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 
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E.  B.  Klnsworthy,  J.  H.  Stevenson,  and 
Liewls  Rhoton,  for  appellant.  J.  D.  Ck>nway 
and  W.  H.  Arnold,  for  appellee. 

Mcculloch,  c.  j.   The  piaintia,  f.  r. 

Birch,  while  working  for  the  defendant  rail- 
way company  as  switchman  in  the  com- 
pany's yards  at  Hope,  Ark.,  received  personal 
injuries  alleged  to  have  been  caused  by  neg- 
ligent acts  of  defendant's  servants,  and  he 
instituted  the  present  action  to  recover  dam- 
ages for  said  injuries.  A  jury  awarded  him 
damages  in  the  sum  of  $1,500,  and  the  de- 
fendant appealed. 

The  Injury  occurred  in  the  following  man- 
ner: The  plalntifT  was  foreman  of  a  switch 
engine,  and  was  engaged  In  switching  some 
box  cars  loaded  with  blocks  of  wood  con- 
signed to  a  heading  mill  at  Hope.  The  door 
of  one  of  these  cars  was  standing  open,  and 
as  plaintift,  after  having  set  the  coupling  on 
one  end  of  the  car,  ran  along  beside  the  car 
for  the  purpose  of  going  to  the  other  end  to 
uncouple  it  from  another  car,  some  of  the 
blocks  of  wood  fell  out  of  the  car  door,  and 
one  of  them  struck  him,  inflicting  a  serious 
injury.  He  testifled  tliat  the  switch  engine 
bumped  against  the  car  with  unusual  force, 
and  caused  the  blocks  to  fall  out  of  the  car 
and  strike  him.  Recovery  la  sought  on  the 
ground  that  it  was  necessary  for  the  plain- 
tiff to  pass  along  beside  the  car  in  the  dis- 
charge of  his  duties,  and  that  the  defendant 
was  guilty  of  negligence  In  leaving  the  door 
of  the  loaded  car  standing  open  so  that  Its 
contents  could  be  jolted  out  The  testimony 
shows  that  the  loaded  car  came  into  the 
yards  of  defendant  over  the  Arkansas  & 
Ix>ulslana  Railroad  from  Ozan,  Ark.  It  was 
the  duty  of  the  plaintiff  and  his  switch  crew 
to  move  cars  when  directed  by  the  yard  clerk. 
There  was  a  car  Inspector,  whose  duty  it  was 
to  Inspect  cars,  but  there  is  evidence  to  the 
effect  that  it  was  not  his  duty  to  report  the 
finding  of  open  doors,  but  to  report  only  de- 
fects in  cars. 

The  court  gave  the  following  Instruction  at 
the  request  of  plaintiff,  which  was  objected 
to  by  defendant:  "(1)  In  this  case,  if  you 
find  from  a  preponderance  of  the  evidence 
that  the  car  from  which  the  timber  fell  which 
struck  the  plaintiff  was  received  by  the  de- 
fendant and  the  doors  of  said  car  were  open 
at  the  time  said  car  was  received  and  at  the 
time  the  plaintiff  undertook  to  remove  the 
same,  and  that  an  ordinarily  prudent  person 
acting  In  the  place  of  the  railway  company 
would  have  anticipated  an  Injury  to  an  em- 
ploy6  like  or  similar  to  the  one  In  this  case, 
and  If  you  further  find  that  said  Injury  was 
caused  by  a  failure  to  keep  the  door  closed 
or  to  close  the  same  before  or  at  the  time 
the  car  was  removed,  then  you  may  find  for 
the  plaintiff.  If  you  further  find  that  said 
plaintiff  was  acting  with  the  care  of  an  ordi- 
narily prudent  person  at  the  time  he  under- 
took to  have  the  engine  coupled  to  said  car 
for  the  purpose  of  removing  It"    The  court 


also  gave  the  following  Instruction,  among 
others,  at  the  request  of  the  defendant:  "(2) 
You  are  instructed  that  where  a  person  vol- 
untarily enters  the  service  of  a  railway  com- 
pany as  a  switchman,  he  assumes  all  the 
risks  and  hazards  ordinary  and  Incident  to 
such  employment,  and  he  Is  presumed  to 
have  contracted  with  reference  to  such  risks 
and  hazards,  and  he  not  only  assumes  alt 
risks  and  hazards  ordinary  and  incident  to 
such  employment,  but  all  risks  and  hazards 
which  be  could  have  known  by  the  ezerclsiug 
of  ordinary  care  and  diligence;  and  If  you 
find  from  the  evidence  that  plaintiff  so  knew, 
or  by  the  exercise  of  ordinary  care  and  dil- 
igence could  have  known  of  the  condition  of 
the  car,  bow  It  was  loaded,  and  whether  the 
door  was  open  or  not,  then  the  plaintiff  Is 
presumed  to  have  contracted  and  assumed 
the  risks  and  hazards  incident  to  the  duties 
as  switchman  in  connection  with  said  car 
and  load  of  blocks."  The  contention  of  learn- 
ed counsel  is  that  the  above-quoted  Instruc- 
tion given  at  the  instance  of  the  plaintiff  is 
erroneous,  because  it  ignores  the  question  of 
assumed  risk.  This  instruction  was  pred- 
icated on  the  theory  of  negliiience  on  the 
part  of  defendant  In  leaving  the  car  door 
open  so  as  to  expose  the  switchman  to  dan- 
ger. His  right  of  recovery  was  made  to  de- 
pend entirely  upon  such  negligence  on  the 
part  of  the  defendant  and  the  exercise  of 
due  care  on  his  own  part  He  did  not  as- 
sume the  risk  of  danger  created  by  the  neg- 
ligent act  of  the  employer  unless  be  was 
aware  of  the  danger  and  appreciated  it  The 
fact  that  he  could,  by  the  exercise  of  ordi- 
nary care,  have  discovered  and  avoided  the 
danger,  did  not  constitute  an  assumption  of 
the  risk  where  it  arose  by  reason  of  neg- 
ligence of  the  master,  though  he  might  have 
been  guilty  of  contributory  negligence  which 
would  have  prevented  a  recovery.  C,  O.  & 
G.  Ry.  Co.  V.  Jones,  77  Ark.  367.  92  S.  W. 
244,  4  L.  R.  A.  (N.  S.)  837.  In  this  respect 
the  instruction  given  at  the  Instance  of  the 
defendant  was  too  favorable  to  it  for  the 
Jury  were  therein  told.  In  effect  that  not- 
withstanding the  negligence  of  the  defendant, 
if  the  plaintiff  "knew,  or  by  the  exercise  of 
ordinary  care  and  diligence  could  have 
known,  of  the  condition  of  the  car,  bow  it 
was  loaded  andr  whether  the  door  was  open 
or  not,"  then  he  is  deemed  to  have  assumed 
the  risk  of  the  danger.  This  Is  not  correct, 
as  already  stated. 

Now,  there  Is  no  testimony  tending  to  es- 
tablish the  fact  that  the  plaintiff  knew  that 
the  door  was  open  when  he  attempted  to 
run  past  the  car  to  uncouple  It  He  testified 
that  he  did  not  know  it  and  that  is  the  only 
testimony  on  the  subject  There  Is  evidence 
sufficient  to  have  warranted  tbe  jury  in 
finding  that  he  could  have  ascertained,  by  the 
exercise  of  ordinary  care,  that  the  car  door 
was  open,  and  that  It  was  dangerous  to  pass 
along  close  to  it.  This  would  have  been 
contributory    negligence,    but  It   could    not 
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bare  constituted  an  assumption  of  a  risk 
which  arose  by  reason  of  the  master's  neg- 
ligence, except  in  the  sense  that  a  person 
assumes  the  risk  of  his  own  negligence.  Mam- 
moth Vein  Coal  Co.  y.  Bubllss,  83  Ark.  567, 
104  S.  W.  210;  St  L.,  I.  M.  &  S.  Ry.  Co. 
T.  Mangan,  86  Ark.  — ,  112  S.  W.  168;  Nar- 
ramore  ▼.  Cleveland,  etc.,  Ry.  Co.,  96  Fed. 
298.  37  C.  C.  A.  490,  48  h.  R.  A.  68. 

Other  InstructlonB  requested  by  the  defend- 
ant and  refused  were  fully  covered  by  those 
given,  and  no  prejudicial  error  is  found. 

Judgment  affirmed. 


AMERICAN    INS.    CO.    ▼.    DILLAHUNTT. 
(Supreme  Court  of  Arkansas.     March  1,  1909.) 

1.  INSTJBANCE  a  leS*)— DESCalPTlON  OF  PbOP- 
EKTY   INSUBED. 

A  written  application  for  insurance  called 
for  insurance  in  the  sum  of  $1,300,  $!iOO  on 
houRehoId  goods,  $300  on  commissary  stock,  and 
$r>00  on  bay  and  grain.  The  policy  stated  in 
general  terms  that  it  was  for  insurance  in  the 
sum  of  $1,.300,  but  in  specifying  the  separate 
items  it  failed  to  mention  the  item  of  $500  on 
bay  and  grain.  The  descriptive  clause  of  the 
policy  was  followed  by  the  statement:  ''For  a 
more  particular  description  and  as  forming  part 
of  this  policy  reference  is  had  to  assured's  ap- 
plication and  description  of  even  number  here- 
with on  file  in  the  office  of  this  company,  a  copy 
of  which  application  is  hereto  attached."  Held, 
that  the  policy  was  a  valid  contract  for  insur- 
ance in  the  sum  of  $1,300,  notwithstanding  the 
omission  of  the  description  of  a  part  of  the  in- 
sured property. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  339;   Dec.  Dig.  {  163.*] 

2.  IXSCBANCi:  (S  1S6*>— SUBBENDEB  07  POLICT 
— COMDITION  PBECEDENT  TO  RESCISSION. 

Insured  is  not  bound  to  accept  a  policy 
which  fails  to  enumerate  all  of  the  property  in- 
sured, and  has  the  right  to  demand  a  correct 
one ;  but,  if  he  desires  to  repudiate  the  contract, 
he  must  return  the  policy,  as  his  retention  of 
it  is  an  election  to  treat  it  as  being  in  force. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  220;  Dec.  Dig.  f  136.*] 

Appeal  from  Circuit  Court,  Mississippi 
County;    Frank  Smith,  Judge. 

Action  by  the  American  Insurance  Com- 
r>aDy  against  S.  P.  Dlllahunty.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

D.  F.  Taylor,  for  appellant.  W.  J.  Driver, 
for  appellee. 

McCULLOCH,  C.  J.  This  is  an  action  In- 
stituted by  appellant  insurance  company  to 
recover  from  appellee  the  amount  of  two 
promissory  notes,  executed  by  the  latter  for 
the  premium  ou  a  policy  of  fire  insurance  Is- 
sued to  him  by  the  company  on  his  prop- 
erty. The  written  application,  which  by  the 
terms  of  the  policy  formed  a  part  thereof, 
called  for  insurance  for  a  term  of  three  years 
in  the  sum  of  $1,300— $500  on  household 
goods,  and  $300  on  commissary  stock,  and 
$500  on  hay  and  grain.    The  policy,  when  is- 


sued and  delivered  to  appellee,  stated  In  gen- 
eral terms,  that  It  was  for  insurance  In  the 
sum  of  $1,300,  but  in  specifying  the  amounts 
on  the  separate  items  it  failed  to  mention 
the  Item  of  $500  on  hay  and  grain.  This 
was  a  manifest  error  on  the  part  of  the 
person  who  filled  out  the  policy.  The  de- 
scriptive clause  of  the  policy  is  succeeded 
by  the  following  sentence :  "For  a  more  par- 
ticular description,  and  as  forming  part  of 
this  policy,  reference  is  had  to  assured's  ap- 
plication and  description  of  even  number 
herewith,  on  file  In  the  office  of  this  com- 
pany, a  copy  of  which  application  Is  hereto 
attached."  The  policy  was  sent  to  appellee 
by  mall,  and  he  testified  that  soon  after  he 
received  it  he  wrote  to  the  company,  giving 
information  of  the  defect  In  the  policy,  but 
received  no  reply.  He  did  not  return,  nor 
offer  to  return,  the  policy,  and  testified  that 
he  retained  it  because  the  company  still  had 
his  notes,  and  he  thought  be  "had  better 
hold  on  to  something."  Repeated  letters 
were  written  to  him  by  the  company  request- 
ing payment  of  the  notes,  and  several  months 
afterwards  he  wrote  a  letter  to  the  com- 
pany, mentioning  the  defect  In  the  policy, 
and  concluding  with  the  following  statement : 
"I  have  been  thinking  I  would  see  Mr.  Miles 
[the  company's  agent]  and  straighten  it  up 
before  I  pay  the  notes,  so  If  you  think  you 
can  collect  the  insurance  on  $1,300  and  the 
policy  only  shows  $800,  go  ahead."  After 
the  notes  became  due,  the  agent  of  the  com- 
pany who  had  them  for  collection  called  In 
person  on  appellee,  and  Informed  him  that 
if  he  would  return  the  policy  to  the  company, 
the  defect  therein  would  be  corrected.  Ap- 
pellee merely  replied  that  he  would  show  the 
policy  to  the  agent  some  day. 

The  court,  over  appellant's  objection,  gave 
the  following  instruction,  which  is  assigned 
as  error :  "If  the  defendant  did  In  fact  dis- 
affirm the  contract  of  insurance,  such  disaf- 
firmance should  have  been  evidenced  by  the 
return  of,  or  the  offer  to  return,  the  policy, 
either  for  correction  or  cancellation;  but 
after  disaffirming  the  contract,  he  would 
have  been  required  to  surrender  the  policy 
only  upon  surrender  to  him  of  his  notes." 
This  Instruction  was  erroneous.  The  policy 
was  a  valid  contract  for  insurance  In  the 
sum  of  $1,300,  notwithstanding  the  patent 
omission  of  description  of  part  of  the  In- 
sured property.  Appellee  was  not  bound  to 
accept  the  policy  in  the  defective  condition, 
and  had  the  right  to  demand  a  correction, 
but  he  could  not  repudiate  the  contract  with- 
out returning  the  policy.  As  long  as  he  held 
the  policy  it  constituted  a  valid  and  subsist- 
ing contract,  and  his  reteution  of  It  was  an 
election  to  treat  is  as  being  In  force.  He 
could  not,  by  retaining  it,  treat  it  as  being 
In  force,  and  at  the  same  time  refuse  per- 
formance on  his  own  part.  The  court  not 
only  erred  in  giving  the  Instruction  quoted 
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above,  but  under  the  undisputed  evidence  ad- 
duced should  have  given  a  peremptory  in- 
struction in  (avor  of  appellant 
Reversed  and  remanded  for  a  new  trial. 


NOVAKOVICH  et  al.  v.  UNION  TRUST  CO. 
(Supreme  Court  of  Arkansas.    March  1^  1909.) 

Bbokebs  (i  44*)— Employment  of  AtJTHOBiTT 

—Revocation  of  Agenct. 

A  compan;  was  employed  to  sell  defend- 
ant's property  under  a  contract  giving  it  the 
sole  agency  tor  the  sale  of  the  property  for 
three  months  from  the  date  of  the  contract,  and 
thereafter  until  notified  by  defendant  in  writing 
of  the  withdrawal  of  the  property  from  sale, 
and  defendant  further  agreed  to  pay  the  com- 
pany the  agreed  commission  if  the  property  was 
sold  during  the  term  of  the  contract,  whether 
sold  by  the  company  or  by  some  one  else.  Held, 
that  the  company  would  be  entitled  to  the  spec- 
ified commission  on  the  sale  taking  place  within 
three  months,  re^rdless  of  any  attempted  revo- 
cation by  the  principal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  45 ;   Dec.  Dig.  §  44.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Robert  J.  Ijea,  Judge. 

Action  by  the  Union  Trust  Company  against 
Nick  Novakovich  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     AflSrmed. 

Bradshaw,  Rboton  &  Helm,  for  appellants. 
Moore,  Smith  &  Moore,  for  appellee. 

BATTLE,  J.  On  the  3d  day  of  June,  1907, 
the  Union  Trust  Company,  a  corporation, 
brought  this  action  against  Nick  Novakovlcli 
and  wife  to  recover  $225,  as  commissions  on 
the  sale  of  certain  real  estate.  The  action 
was  based  on  the  following  contract: 

"Little   Rock,    Ark.,    Feb.   26,   1907. 

"I  have  this  day  placed  with  the  Union 
Trust  Company  for  sale  the  property  describ- 
ed on  the  reverse  side  of  card  of  which  I  am 
the  owner. 

"The  said  Union  Trust  Company  shall  have 
the  sole  agency  of  sale  for  the  above  prop- 
erty for  three  months  from  the  date  hereof, 
and  after  until  notified  by  me  in  writing  of 
Its  withdrawal  from  sale.  And  I  hereby 
authorize  them  to  sell  and  contract  with  pur- 
chaser for  the  sale  and  conveyance  by  war- 
ranty deed  of  said  premises,  at  a  price  of 
$7,000  and  terms  of  payment  as  written  on 
reverse  side  of  card,  or  any  price  or  terms 
which  I  may  authorize  them  to  accept  other 
than  the  above;  and  if  the  said  property  be 
sold  during  the  period  above  stated,  no  mat- 
ter by  whom,  I  agree  to  pay  them  a  com- 
mission of  $225,  the  usual  per  cent,  on  the 
gross  amount  of  such  sale." 

The  defendants  denied  Indebtedness. 

Plaintiff  recovered  Judgment  against  the 
defendants  for  the  $225,  and  interest  and 
costs ;    and  the  defendants  appealed. 

Upon  procuring  the  foregoing  contract 
plaintiff  immediately  opened  negotiations 
with  Walter  Nash  for  the  sale  of  the  real 


estate,  and  continually  kept  them  up  for 
about  three  months,  visiting  the  property  two 
or  three  times  with  bim,  suggesting  altera- 
tions in  it  which  would  make  it  a  better  in- 
vestment, and  in  various  ways  attempting  to 
induce  Nash  to  purchase  the  property.  These 
negotiations  were  carried  on  until  the  prop- 
erty was  sold  by  another  agent  to  the  said 
Walter  Nash  for  $7,000,  he  (the  other  real 
estate  agent)  taking  other  real  estate  la 
part  payment  and  accounting  to  defendants 
therefor  as  $2,000;  the  other  $5,000  being 
paid  by  Nash  in  cash.  The  sale  was  made 
and  completed  before  plaintiff  was  notified  in 
writing  by  the  defendants,  or  either  of  them, 
of  the  withdrawal  of  the  property  from  sale. 
Is  plaintiff  entitled  to  recover  upon  the  con- 
tract? 

Appellants  contend  that  the  contract  sued 
upon  conferred  on  appellee  a  naked  power 
to  sell,  uncoupled  with  an  interest  in  the 
property,  and  that  it  was  revocable  at  any 
time  they  might  choose  to  revoke  it,  and  that 
when  they  revoked  it  before  the  sale  the 
Union  Trust  Company  could  not  recover  the 
agreed  commission.  It  is  true  that  the  pow- 
er vested  in  the  trust  company  by  the  con- 
tract was  not  coupled  with  any  Interest,  aa 
the  commission  to  be  earned  was  not  an  in- 
terest rendering  the  power  Irrevocable.  But 
Mechem  on  Agency,  |  2091,  says: 

"Where,  then,  the  authority  Is  not  coupled 
with  an  interest,  the  principal  has  the  power 
to  revoke  it  at  his  will  at  any  time.  But 
this  power  to  revoke  is  not  to  be  confounded 
with  the  right  to  revoke.  Much  uncertainty 
has  crept  into  the  text-books  and  decisions 
from  the  failure  to  discriminate  clearly  be- 
tween them.  Except  in  those  cases  where 
the  authority  is  coupled  with  an  interest,  the 
law  comi)els  no  man  to  employ  another 
against  his  will.  As  has  been  seen,  the  rela- 
tion of  an  agent  to  his  principal  is  founded 
in  a  greater  or  less  degree  in  trust  and  con- 
fidence. It  is  essentially  a  personal  relation. 
If,  then,  for  any  reason  the  principal  de- 
termines that  he  no  longer  desires  or  is  able 
to  trust  and  confide  in  the  agent,  it  is  con- 
trary to  the  policy  of  the  law  to  undertake 
to  compel  him  to  do  so.  *  *  *  This,  then. 
Is  what  is  meant  when  it  is  said  that  the 
principal  may  revoke  the  authority  at  any 
time.  But  it  by  no  means  follows  that, 
though  possessing  the  power,  the  principal 
has  a  right  to  exercise  it  without  liability, 
regardless  of  his  contracts  in  the  matter. 
It  is  entirely  consistent  with  the  existence  of 
the  power  that  the  principal  may  agree  that 
for  a  definite  period  he  will  not  exercise  it, 
and  for  the  violation  of  such  an  agreement 
the  principal  is  as  much  liable  as  for  a  breach 
of  any  other  contract.  It  is  in  this  view, 
therefore,  that  the  question  of  the  right  to 
revoke  the  authority  arises." 

"Section  210.  Where  no  express  or  implied 
agreement  exists  that  the  agent  shall  be  re- 
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tained  for  a  definite  time  the  power  and  the 
right  of  rerocatlon  coincide.  Such  employ- 
ments are  deemed  to  be  at  will  merely,  and 
may  therefore  be  terminated  at  any  time  by 
either  party  without  violating  contract  ob- 
ligations or  incurring  liability.  The  law  pre- 
sumes that  all  general  employments  are  thus 
at  will  merely,  and  the  burden  of  proving  an 
employment  for  a  definite  period  rests  upon 
blm  who  alleges  It. 

"But  where  the  agent  has  been  employed 
for  a  fixed  period  the  agency  cannot  be  right- 
fully terminated  before  the  expiration  of  that 
period  at  the  mere  will  of  the  principal,  but 
only  in  accordance  with  some  express  or  Im- 
plied condition  of  its  continuance.  Any  other 
termination  of  such  an  agency  by  the  act  of 
the  principal  will  subject  him  to  liability 
to  the  agent  for  the  damages  be  has  sustain- 
ed thereby." 

To  the  same  effect,  see  John  S.  Rowan  ft 
Co.  V.  Hull,  55  W.  Va.  335,  47  S.  E.  92,  104 
Aot.  St.  Rep.  998;  Tiffany  on  Agency,  pp. 
136,  139,  448,  449;  1  Clark  ft  Slcyles  on  the 
Ijaw  of  Agency,  {{  158,  160. 

The  contract  sued  upon  is  a  valid  con- 
tract. It  was  based  upon  mutual  and  de- 
pendent promisee — on  one  side  to  employ 
and  on  the  other  to  serve;  and  the  trust 
company  in  good  faith  undertook  to  perform 
Its  part.  The  consideration  was  suflSdent. 
According  to  the  terms  of  it  the  trust  com- 
pany bad  the  sole  agency  of  sale  of  the  prop- 
erty for  three  months  after  the  date  of  the 
contract,  and  thereafter  until  notified  by  ap- 
pellants tn  writing  of  its  withdrawal  from 
sale,  and  if  it  was  sold  within  that  time,  no 
matter  by  whom,  was  entitled  to  a  commis- 
sion of  $225.  John  L.  Rowan  ft  Co.  v.  Hull, 
supra;  Clark  v.  Dalziel,  3  Cal.  App.  121,  84 
Pac.  429. 

Judgment  aflSrmed. 


HIIil^INOHAM    LUMBER    CO,    v.    NEAL. 
(Supreme  Court  of  Arkansas.    March  1,  1909.) 

1.  CoifPBOHisE  AKn  Settlement  (§  20*)  — 
Bbeach  of  Comfrouise  Agbeement— Rem- 
edy. 

If  a  claim  under  an  original  lumber  con- 
tract was  settled  by  another  contract,  under 
which  property  was  to  be  taken  by  the  buyer  on 
consideration  that  the  seller  woiild  pay  it  a  sum 
of  money  and  sell  it  a  car  of  lumber  at  a  specified 
sum,  and  the  seller  only  partly  performed  the 
contract,  the  buyer  could  not  repudiate  the  con- 
tract of  settlement  and  sue  on  the  original  one, 
bat  would  be  confined  to  his  remedy  for  breach 
of  the  contract  of  settlement. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  S  88;  Dec.  Dig.  i 
20.»] 

2.  MoBTOAGEs  (§  312*)— Satisfaction— Dam- 
ages roK  Failttbe  to  Enteb  Satisfaction 
—Actions— BuBDEN  of  Pboof. 

To  recover  for  failure  of  a  mortgagee  to 
enter  satisfaction  of  the  mortp;age  on  the  rec- 
ord after  payment,  the  burden  is  upon  the  party 
anriered  to  show  that  the  mortgagee  failed  to 
enter  the  satisfaction  within  60  days  after  be- 


ing requested  to  do  so;  Kirby'a  Dig.  {  5402, 
providing  a  penalty  only  in  case  the  mortgagee 
fails  to  enter  satisfaction  within  that  time  itt- 
er  request. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  938;   Dec.  Dig.  i  312.«] 

3.  Mortgages  (5  312*)— Satisfaction— Dam- 
ages FOB  Failube  to  Enteb  Satisfaction 
—Actions— Evidence. 

Evidence  held  not  to  show  that  a  mortga- 
gee receiving  satisfaction  of  a  mortgage  failed 
to  enter  satisfaction  on  the  record  within  60 
days  after  requested  to  do  so  by  the  mortgagor, 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  938;   Dec  Dig.  §  312.*] 

Appeal  from  Circuit  Court,  Polk  County; 
Jas.  S.  Steel,  Judge. 

Action  by  the  Hill-Ingbam  Lumber  Com- 
pany against  J.  R.  Neal.  Judgment  for  de- 
fendant on  his  cross-complaint  and  plaintiff 
appeals.  Reversed  and  cross-complaint  dis- 
missed. 

The  Hill  Foster  Lumber  Company,  a  cor- 
poration engaged  in  the  lumber  business  in 
this  state,  entered  into  a  contract  with  one 
J.  R.  Neal  for  the  purchase  of  certain  lum- 
ber, at  a  certain  price,  the  output  of  two 
sawmills  owned  by  Neal,  during  the  year 
1907.  The  lumber  company,  under  the  terms 
of  the  contract,  was  to  advance  to  Neal  the 
sum  of  $5  per  thousand  feet  on  the  lumber 
as  fast  as  it  was  cut  and  stacked  in  proper 
shape  in  the  yards  and  insured  In  favor  of 
the  lumber  company.  The  lumber  company 
advanced  to  Neal  on  the  contract  the  sum  of 
$1,000,  with  interest  at  the  rate  of  10  per 
cent  per  annum,  secured  by  a  mortgage  on 
the  two  mills  and  on  ail  the  timber  owned  by 
Neal. 

Appellant  and  appellee  afterwards  entered 
into  the  following  contract : 

"It  is  agreed  that  upon  the  19th  day  of 
January,  1907,  J.  R.  Neal  entered  into  a  writ- 
ten contract  for  sale  of  lumber  to  the  Hill- 
Forrester  Lumber  Co.,  and  that  since  the  ex- 
ecution of  said  contract  the  said  Hill-For- 
rester Lumber  Co.  has  been  succeeded  by 
Hill-Ingham  Lumber  Company,  and  that  said 
Hill-Ingham  Lumber  Company  has  assumed 
all  the  provisions  and  conditions  of  the  said 
contract  made  with  Neal  as  above  stated.  It 
is  further  agreed  that  under  the  terms  and 
conditions  of  the  said  contract  the  said  Neal 
is  due  the  Hlll-Ingham  Lumber  Company  up- 
on the  19th  day  of  this  month  Seven  Htmdred 
Dollars  ($700.00)  with  accrued  interest,  and 
that  the  HiU-Ingbam  Lumber  Company  here- 
after called  the  party  of  the  first  part  agrees 
to  extend  the  payment  of  the  said  $700.00 
with  Interest  for  ninety  days,  from  the  19th 
day  of  July,  1907,  upon  these  conditions. 

"First  As  a  part  consideration  for  the  ex- 
tension of  time,  the  said  J.  R.  Neal,  the  party 
of  the  second  part,  agrees  to  deliver  on  board 
of  cars  at  Acorn  as  much  as  125,000  feet  of 
lumber  to  the  order  of  the  Hill-Ingham  Lum- 
ber Company,  this  lumber  to  be  delivered  as 
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stated  above  vltbln  the  ninety  days  from 
July  19,  1907. 

"Second.  It  is  agreed  upon  tbe  part  of  HIU- 
Ingbam  Lumber  Company  tbat  It  advance  to 
the  said  Neal  from  time  to  time  as  cars  of 
lumber  are  shipped,  four  dollars  per  thou- 
sand feet,  which  is  for  the  purpose  of  paying 
for  the  hauling  and  other  expenses  Incident 
to  the  manufacture  of  tbe  lumber  and  plac- 
ing It  upon  the  cars. 

"Third.  It  is  further  agreed  that  In  case 
125,000  feet  of  lumber  does  not  pay  the  full 
amount  due  the  Hill-Ingham  Lumber  Com- 
pany at  the  expiration  of  ninety  days,  then 
the  company  agrees  to  give  Neal  thirty  days' 
more  time  in  which  to  pay  the  balance  due 
it  with  lumber  under  the  terms  and  condi- 
tions of  the  said  contract  with  Hill-Forrester 
Lumber  Company. 

"Fourth.  It  Is  agreed  upon  the  part  of  Neal 
that  he  execute  a  good  and  sufficient  bond  to 
Hill-Ingham  Lumber  Company,  party  of  the 
first  part,  and  to  be  approved  by  them,  in 
the  sum  of  $1,000.00,  conditioned  that  tbe 
party  of  the  second  part  fulfill  and  carry  out 
the  agreements  in  this  extension  and  the 
terms  and  conditions  of  the  contract  upon 
bis  part  with  tbe  HUl-Forrester  Lumber 
Company  which  is  now  a  contract  between 
the  parties  hereto. 

"Fifth.  Tbe  agreement  that  the  original 
contract  as  mentioned  with  Hill-Forrester 
Lumber  Company  as  per  agreement  with  Hill- 
Ingham  Lumber  Company  is  changed  in  this 
respect  to  wit :  That,  whereas,  in  spid  con- 
tract It  is  specified  that  five  dollars  per  thou- 
sand feet  is  to  be  advanced  to  the  party  of 
the  second  part  upon  all  lumber  upon  his 
millyard,  that  this  provision  of  the  said  con- 
tract is  eliminated,  and  tbe  only  moneys  to 
be  advanced  is  $4.00  per  thousand  feet  as 
specified  above.  Upon  the  fulfillment  of  the 
contract  herein  by  him  the  party  of  the  first 
part  agrees  and  obligates  itself  to  deliver  to 
the  party  of  the  second  part  all  mortgages, 
contracts,  and  papers  relating  to  this  trans- 
action, and  to  satisfy  tbe  same  of  record. 

"Given  under  our  hands  this  the  17th  day 
of  July,  1907. 

"Hill-Ingham  Lumber  Co.  By  Roy  Lundy. 
J.  R,  Neal." 

Appellant  brought  suit  against  appellee  on 
these  contracts,  alleging  that  he  had  failed  to 
furnish  to  the  appellant  101,517  feet  of  the 
lumber  specified  In  the  contract,  by  reason  of 
which  appellant  was  damaged  in  the  sum  of 
$304.50,  the  amount  of  profits  which  it  would 
have  realized  had  the  contract  been  duly  per- 
formed by  the  appellee.  Appellee  answered, 
admitting  the  execution  of  the  contracts,  and 
setting  up  that  it  was  not  the  intention  of 
the  appellee,  in  the  execution  of  the  latter 
contract,  for  the  shipment  of  125,000  feet  of 
lumber,  that  the  appellant  should  make  a 
profit  upon  said  lumber,  but  that  the  object 
of  the  agreement  was  to  secure  to  appellant 
tbe  payment  of  the  $700,  and  to  extend  the 


payment  on  the  said  amount  for  a  period  of 
90  days,  and  to  give  appellee  an  opportunity 
to  pay  the  same  In  lumber  if  it  was  so  de- 
sired. Appellee  alleged  tbat  the  only  reason 
that  the  125,000  feet  of  lumber  was  mention- 
ed in  the  contract  was  because  appellant  es- 
timated that  it  would  take  that  amount  to 
pay  the  debt  due  appellant  Appellee  alleged 
that  the  provision  of  the  contract  requiring 
a  bond  to  be  executed  by  him  was  waived  by 
the  appellant.  Appellee  also  alleged  that  he 
did  not  deliver  the  balance  of  tbe  lumber 
mentioned  in  the  complaint  because  appellant 
had  agreed  to  accept  payment  other  than  by 
delivery  of  the  lumber,  and  that  appellee,  on 
the  SOtb  day  of  September,  1907,  paid  off  the 
Indebtedness  due  to  appellant  by  delivering 
to  appellant  a  wagon  and  team  at  the  price 
of  $275,  a  stock  of  shoes  at  $254.80,  and  a 
car  of  lumber  amounting  to  $127.35,  making 
a  total  payment  upon  the  indebtedness  due 

appellant  of  $ ,  leaving  a  balance  due  of 

$— ' ,  which  was  paid  in  full  by  check  of 


the  appellee  on  the  National  Bank  of  Mena, 
which  check  was  accepted  and  afterwards 
cashed  by  the  appellant;  that  the  check 
showed  specifically  that  It  was  In  full  pay- 
ment of  all  indebtedness  due  appellant.  Ap- 
pellee denied  that  appellant  suttered  the  loss 
alleged  in  its  complaint,  and  denied  that  It 
would  have  realized  the  profit  on  tbe  lumber 
alleged  had  the  same  been  received  by  appel- 
lant. 

Appellee  set  up  by  way  of  cross-complaint 
that  be  had  paid  appellant  all  of  his  indebt- 
edness to  It  which  was  secured  by  the  mort- 
gage on  the  two  sawmills— one  known  as 
"Mill  No.  1,"  and  one  known  as  "Mill  No.  2," 
situated  in  Polk  county,  the  mortgage  being 
executed  upon  the  19th  day  of  January,  1907, 
and  filed  with  the  clerk  and  recorder  of  Polk 
county,  and  the  appellee  alleged  tbat  be  noti- 
fied appellant  In  writing  to  satisfy  the  mort- 
gage, but  that  the  appellant  failed  and  refus- 
ed to  enter  satisfaction  of  the  mortgage  at 
the  time  it  was  paid,  or  at  the  time  it  was 
notified  so  to  do.  and  had  not,  on  the  18th  of 
January,  tbe  time  of  filing  its  complaint,  sat- 
isfied said  mortgage,  and  appellee  alleged 
that  by  reason  of  the  failure  of  the  appel- 
lant to  satisfy  said  mortgage  he  bad  been 
damaged  In  tbe  sum  of  $600;  that  if  It  bad 
not  been  for  the  Incumbrance  on  mill  No.  2, 
as  shown  by  the  record  of  the  mortgage,  ap- 
pellee could  have  sold  the  same  for  the  sum 
of  $750.  Wherefore  he  prayed  for  damages 
on  his  cross-complaint  In  tbe  sum  of  $C00. 
Appellant,  in  answer  to  .the  cross-complaint, 
denied  that  the  mortgage  was  paid,  and  de- 
nied tbat  it  had  received  notice  to  satisfy  the 
mortgage,  but  alleged  that  it  did  satisfy  tbe 

mortgage  on  the day  of  January,  1908, 

and  denied  that  appellee  was  damaged  in  any 
sum.  The  cause  was  sent  to  the  Jury  upon 
the  Issues  as  thus  presented,  and  after  hear- 
ing tbe  evidence,  the  Jury  retnmed  a  verdict 
in  favor  of  appellee  on  his  cross-complaint 
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for  $200.   Judgment  was  entered  accordingly, 
and  this  appeal  was  taken. 

Olney  &  Lundy,  for  appellant 

WOOD.  J.  (after  stating  the  facts  as 
above).  First  The  appellee  contended,  and 
adduced  evidence  tending  to  show,  that  the 
Indebtedness  due  appellant  under  the  con- 
tracts was  paid  and  the  contracts  discharged 
In  this  way :  It  was  agreed  verbally  between 
appellant  and  appellee  that  the  debt  should 
be  paid  by  appellee  turning  over  to  appellant 
a  team,  a  car  load  of  lumber,  and  a  lot  of 
shoes,  which  amounted  In  the  aggregate  to 
$776.23,  which,  taken  from  the  debt  of  $787.- 
66  due  appellant  left  a  balance  of  $11.43 
which  appellee  was  to  pay  by  lumber  or 
check;  that  appellee  performed  the  agree- 
ment on  his  part.  It  was  contended  by  ap- 
pellant, on  the  other  hand,  that  appellee  was 
to  pay  In  addition  to  the  above  the  sum  of 
$100  (which  appellant  claimed  represented 
the  profit  that  appellant  would  have  realized 
had  appellee  shipped  the  lumber  under  the 
written  contract),  and  ship  an  additional  car 
of  lumber  at  a  specified  price,  and  that  ap- 
pellee failed  to  perform  his  contract  in  the 
latter  particulars  only.  On  this  phase  of 
the  case  the  appellant  requested  the  follow- 
ing: "(4%)  If  you  find  from  the  evidence 
that  after  this  contract  was  made  the  plain- 
tiff agreed  to  accept  a  wagon  and  team  and 
harness  an&  some  shoes  on  amount  due  plain- 
tiff, in  consideration  of  defendant  agreeing 
to  pay  the  plaintiff  $100  and  selling  him  a 
car  of  lamber  at  $13  per  M.  feet,  and  if  you 
further  find  that  plaintiff  accepted  the  hors- 
es, wagon,  harness,  and  shoes,  but  that  de- 
fendant failed  and  refused  to  pay  the  $100, 
and  failed  and  refused  to  deliver  the  lum- 
ber, yoa  are  instructed  that  plaintiff  has  a 
risht  to  treat  this  contract  as  broken  and 
rely  on  the  original  contract  (5%)  If  you 
find  that  plaintiff  and  defendant  made  the 
contract  referred  to  in  instruction  4V^,  and 
that  tbis  supersedes  the  written  contract, 
and  that  plaintiff  did  not  treat  this  contract 
as  broken  and  rely  on  the  original  contract 
but  Instead  relied  on  this  latter  contract, 
your  measure  of  damages  will  be  $100,  and 
the  difference  between  the  agreed  price  on 
the  car  of  lumber  and  its  market  value,  if 
you  find  that  defendant  failed  and'  refused 
to  deliver  the  lumber  and  to  pay  the  $100." 
The  court  did  not  err  in  refusing  to  give 
these  prayers.  After  appellant  had  accept- 
ed the  team,  shoes,  and  lumber  under  the 
contract  of  settlement,  even  if  its  terms  were 
occording  to  bis  contention,  he  could  not 
then  repudiate  same  and  rely  on  the  origi- 


nal contract  The  question  is  ruled  In  prin- 
ciple by  Whipple  t.  Baker,  85  Ark.  439,  108 
S.  W.  830,  where  we  said,  speaking  of  a 
contract  for  compromise  and  settlement  of 
a  disputed  matter:  "This  partial  perform- 
ance by  the  defendant  and  acceptance  of  its 
benefits  by  the  plaintiff,  placed  It  out  of  the 
power  of  the  plaintiff  to  abandon  the  con- 
tract and  sue  for  the  original  consideration, 
as  he  attempted  to  do  in  this  case.  He  must 
resort  to  his  action  for  damages  on  the  con- 
tract If  any  he  has  sustained,  for  the  part 
not  performed."  Prayer  5%  was  insepa- 
rably connected  In  express  terms  with  4i^ 
and  falls  with  It  In  all  other  respects  the 
rulings  of  the  court  on  the  issue  raised  by 
the  complaint  and  answer  were  correct,  and 
It  could  serve  no  useful  purpose  to  discuss 
them.  The  verdict  and  Judgment  on  this  Is- 
sue are  correct. 

Second.  The  question  as  to  whether  or  not 
the  penalty  accruing  under  section  5402, 
Klrby's  Dig.,  could  be  set  np  by  way  of  cross- 
complaint  to  an  action  for  breach  of  contract 
was  not  raised  in  the  court  below,  and  we, 
therefore,  express  no  opinion  on  ttiat  ques-- 
tion  here.  But,  treating  the  Issue  raised  by 
the  cross-compIalnt  and  answer  thereto  as 
the  parties  treated  it  on  the  trial,  we  find 
that  there  was  no  evidence  to  sustain  the 
verdict. 

The  evidence  shows  that  appellee  notified 
appellant  by  letter  November  6,  1907,  to  sat- 
isfy the  record  of  the  mortgage,  which  ap- 
pellee claims  he  had  discharged.  Appellee 
testified:  "This  Is  the  time  I  asked  him  to 
satisfy  the  record."  Appellant  under  the 
statute  had  60  days,  from  the  time  it  was 
requested,  to  satisfy  the  record.  Section 
5402,  Klrby's  Dig.  The  record  was  satisfied 
by  appellant  in  January,  1908.  But  the  evi- 
dence does  not  show  what  time  in  January 
the  record  was  satisfied.  For  aught  the  evi- 
dence shows  to  the  contrary  the  satisfaction 
may  have  been  within  60  days  from  the  time 
the  request  was  made  to  satisfy.  The  bur- 
den of  proof  on  this  issue  was  on  the  appel- 
lee. The  evidence,  therefore,  does  not  show 
any  failure  on  the  part  of  appellant  to  satis- 
fy the  record.  The  appellant  on  the  Issue 
raised  by  the  cross-complaint  and  answer 
thereto  asked,  among  other  prayers,  the  fol- 
lowing : 

"(7)  You  are  instructed  that  the  defend- 
ant cannot  recover  on  his  cross-complaint." 
This  prayer  should  have  been  granted. 

For  the  errors  indicated,  the  Judgment  on 
the  cross-compIalnt  Is  reversed,  and  the 
cause  as  to  this  Is  dismissed. 

BATTLE,  J.,  not  participating. 
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NELSON  e:  al.  t.  ALFORD  et  al. 

(Court  of  Appeals  of  Kentucky.    March  11, 
1909.) 

BotTKDARIEB  (i  48*)— AOREED  LiNE— FeWCE. 

Where  plaintiffs'  Immediate  or  remote  ven- 
dors and  defendants  constructed  a  fence  along 
an  agreed  line,  which  had  been  acquiesced  in 
and  maintained  by  the  respective  owners,  who 
had  cultivated  their  respective  lands  to  the 
fence,  such  fence  could  properly  be  regarded  as 
the  true  boundary  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  g|  232-242;    Dec  Dig.  {  48.*] 

Appeal  from  Circuit  Court,  Campbell 
County.  • 

"Not  to  be  oflBclally  reported." 

Ejectment  by  Mary  Jane  Alford  and  oth- 
ers against  Thomas  Nelson  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

James  C.  Wright,  for  appellants.  W.  M. 
Rardln  &  C.  A.  Rardln,  for  appellees. 

NUNN,  J.  This  action  was  brought  by  ap- 
pellees in  ejectment  for  the  recovery  of  pos- 
sibly less  tlian  one-half  acre  of  land.  They 
contend  for  a  line  running  from  a  hickory 
S.  70°  W.,  207  poles,  to  a  stone  and  ash 
corner.  Appellants  claim  a  line  from  the 
same  hiclcory  S.  73'  33'  W.,  75  poles,  to  a 
stake  iQ  appellees'  line,  and  that  the  ash  and 
stone  comer  claimed  by  appellees  is  within 
this  line.  The  evidence  is  very  conflicting, 
and  we  would  not  disturb  the  verdict  of  the 
Jury,  if  they  had  found  for  appellants. 

It  appears  from  the  evidence  that  al>out  40 
years  since  Joseph  Shaw,  the  father  of  ap- 
pellee Mrs.  Alford,  and  from  whom  she  ob- 
tained the  land,  erected  a  fence,  about  200 
yards  in  length,  beginning  at  the  hickory 
and  running  on  a  line  about  where  appel- 
lants claim  It  to  be.  Appellants  and  their 
ancestors  cleared  their  land  up  to  this  fencti 
and  have  cultivated  it  ever  since.  The  fence 
has  be«i  kept  in  repair  for  many  years  by 
both  parties,  and  appellants  claim  that  it  has 
been  regarded  as  the  true  line  between  them. 
Appellees  admit  that  the  fence  has  been  Joint- 
ly kept  In  repair,  but  controvert  the  alleged 
fact  that  it  has  been  regarded  as  the  true 
line.  The  evidence  is  very  conflicting  upon 
this  question,  which  was  also  submitted  to 
the  Jury  by  an  Instruction  offered  by  appel- 
lants, which  is  as  follows:  "If  the  Jury  be- 
lieve, from  all  the  evidence,  that  the  im- 
mediate or  remote  vendors  of  plaintiffs  and 
defendants,  as  a  location  of  the  line  in  dis- 
pute herein,  built  a  fence  along  said  agreed 
line,  and  that  such  location  has  been  acqui- 
esced in  [by]  such  original  owners  and  their 
grantors  for  a  time  as  far  back  as  the  own- 
ership of  plaintiffs'  lands  by  Joseph  Shaw, 
by  maintaining  said  fence  and  occupying  and 
cultivating  their  respective  lands  to  said 
fence,  and  up  to  a  line  in  extension  thereof 
in  a  direct  line,  then  they  may  And  that  the 
line  as  thus  located  is  the  true  boundary  line 


between  the  lands  of  plaintiffs  and  defend- 
ants." We  are  of  the  opinion  that  the  lower 
court  committed  no  error  prejudicial  to  the 
substantial  rights  of  appellants. 

For  these   reasons,   the  Jndjsment  of  the 
lower  court  is  affirmed. 


ELAM  V.  CITT  OF  MT.  STERLING. 

(Court  of  Appeals  of  Kentucky.    March  10, 
1909.) 

1.  MDNiciiPAi.  CoBPOBATioHS  (i  816*)  —  Ob- 
jects IN  Stbeets— AcTioif  ro»  Injubt— 
Pleading. 

Where  one  suing  a  city  for  personal  injury 
relied  on  the  proposition  that  crossing  stones 
piled  in  the  street  tended  to  frighten  horses  of 
ordinary  gentleness,  the  petition  should  have 
pleaded  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1713;  Dec.  Dig.  i 
816.*] 

2.  MtJNICIPAI,  COBPOBATIONS  (5  781*)  —  OB- 
JECTS IN  Stbeets— Fbigutenino  Annals. 

A  city  was  not  negligent  in  leaving  stone 
along  the  curbing  of  a  street,  and  out  of  the 
traveled  way.  if  it  did  not  tend  to  frighten 
horses  of  ordinary  gentleness;  and  hence  is 
not  liable  for  injury  caused  by  a  horse  taking 
fright  unless  the  horse  was  ordinarily  gentle. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1635:  Dec  Dig.  I 
781.*] 

3.  Municipal  Cobpobations  (§  799*)  —  De- 
fects IN  Stbeets— Pbecautions  Aoainst 
Injubt— Impbovino  Stbeets.       » 

Cities  and  towns  must  keep  their  streets 
in  reasonably  safe  condition  for  travel,  but  in 
repairing  a  street  they  may  place  therein  ma- 
terial, etc.,  properly  used  in  the  work,  though 
reasonable  care  should  be  used  to  avoid  injury 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1G59;  Dec.  Dig.  | 
799.*] 

4.  Municipal  Cobpobations  (J  755*)  —  De- 
fects IN  Stbeets— Injubies— Liability. 

Cities  are  not  insurers  against  accidents 
on  streets  and  sidewalks. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1587;  Dec  Dig.  I 
755.*] 

6.  Municipal  Cobpobations  (8  821*)  —  Ob- 
jects in  Streets  —  Fbiohtenino  Hobses  — 
JuBT  Question. 

Generally  the  question  whether  an  object 

in  a  street  tends  to  frighten  horses  of  ordinary 

gentleness  is  a  jury  question. 
[EM.   Note.— For  other  cases,   see   Municipal 

Corporations,  Cent.  Dig.  §  1748;    Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Montgomery 
County. 

"To  be  officially  reported." 

Action  by  J.  C.  Elam  against  the  City  of 
Mt  Sterling.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Prewltt  &  Senff,  foi  appellant  W.  O. 
Hamilton  and  W.  B.  White,  for  appellee. 

CARROLL,  J.  The  appellant  in  his  peti- 
tion to  recover   damages   for  personal   in- 


•For  other  cases  see  sams  toplo  and  aecUon  NUMBER  in  Dee.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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Jaries  received  alleged  that  the  city  of  Mt. 
Sterling,  by  ita  officers  and  agents,  negligent- 
ly and  carelessly  placed  and  permitted  to 
remain  on  Richmond  street,  in  said  city,  two 
large  piles  of  crossing  stones  directly  oppo- 
site each  other  on  each  side  of  the  street,  so 
close  to  the  route  of  travel  as  to  frighten 
horses  passing  same,  thereby  rendering  the 
street  dangerous  and  unsafe  for  travel, 
which  fact  was  known  to  the  officers  of  the 
city,  or  could  have  been  known  by  them  by 
the  exercise  of  ordinary  diligence  on  their 
part;  that,  while  driving  a  gentle  horse  at- 
tached to  a  buggy  aloqg  the  street  in  the 
ordinary  and  usual  mode  of  travel,  his  horse 
became  frightened  at  the  stones  and  ran 
away,  causing  his  buggy  to  collide  with  an- 
other vehicle,  which  collision  resulted  in  ap- 
pellant I>elng  thrown  violently  to  the  ground, 
thereby  injuring  him  severely.  A  demurrer 
to  the  petition  being  overruled,  an  answer 
-was  filed  traversing  the  averments  of  the 
petition  and  pleading  contributory  negli- 
gence. €pon  the  conclusion  of  the  evidence 
for  the  plalntllt  the  trial  Judge  directed  the 
Jury  to  return  a  verdict  for  the  city;  so  that 
the  question  we  are  called  upon  to  determine 
is  whether  or  not  this  ruling  of  the  trial 
Judge  was  erroneous. 

The  testimony  established,  in  substance, 
that  the  city,  desiring  to  make  a  foot  cross- 
ing out  of  stone  across  the  street,  employed 
a  contractor  to  do  the  work,  and  this  con- 
tractor on  Saturday,  the  22d  of  February, 
hauled  crossing  stones  to  the  point  where 
the  crossing  was  to  be  laid,  and  placed  them 
In  the  street  close  to  the  curbing  of  the  side- 
walk and  parallel  with  it.  The  stones,  four 
In  number,  were  six  feet  long,  four  feet 
wide,  and  four  inches  thick;  two  being 
placed  on  each  side  of  the  street,  one  on  top 
of  the  other.  They  were  not  on  the  traveled 
or  macadamized  part  of  the  street,  and  the 
space  in  the  street  for  vehicle  travel  be- 
tween the  stones  was  some  15  feet  It  was 
the  intention  of  the  contractor  to  lay  the 
stone  walk  on  the  Monday  following,  but 
rain  and  other  pressing  engagements  de- 
layed him  in  the  work,  and  it  was  not  com- 
menced until  Wednesday,  the  26th,  the  day 
appellant  was  thrown  from  his  buggy.  There 
was  some  conflict  in  the  testimony  as  to  the 
gentleness  of  the  horse,  but  the  weight  of 
the  evidence  was  to  the  effect  that  he  was 
ordinarily  gentle.  The  appellant  offered  to 
prove  by  several  witnesses  that  stones,  placed 
on  the  street  as  these  were,  were  reasonably 
calculated  to  frighten  horses  of  ordinary  gen- 
tleness; but  objection  to  this  character  of 
evidence  was  made  and  sustained.  He  also 
offered  to  prove  by  other  witnesses  that  gen- 
tle horses  driven  by  them  were  frightened 
by  these  stones  before  the  accident  to  ap- 
pellant occurred,  and  one  witness  was  per- 
mitted to  say  that  his  horse  did  scare  at 
them,  and  that  they  were  reasonably  calcu- 
lated to  frighten  horses  of  ordinary  gentle- 
ness. 


It  is  the  contention  of  the  appellee  that 
the  offered  evidence  tliat  the  stones  were 
reasonably  calculated  to  frighten  horses  of 
ordinary  gentleness  was  properly  excluded, 
because  there  was  no  averment  in  the  peti- 
tion to  this  effect  It  is  further  insisted 
that,  in  omitting  to  state  this  fact,  the  plain- 
tiff failed  to  set  out  a  cause  of  action,  and 
a  demurrer  to  the  petition  should  have  been 
sustained.  As  the  cause  of  action  was  neces- 
sarily grounded  upon  the  proposition  that 
the  stones  were  calculated  to  frighten  horses 
of  ordinary  gentleness,  It  seems  to  us  the 
petition  should  have  contained  this  or  a  like 
averment  Placing  the  stones  in  the  street 
was  not  in  and  of  itself  an  act  of  negligence. 
The  negligence,  if  any,  consisted  in  the  fact 
that  the  stones  were  calculated  to  frighten 
horses  of  ordinary  gentleness.  If  they  were 
not  calculated  to  do  this,  it  was  not  negli- 
gence to  place  them  in  the  street,  and  travel- 
ers would  have  no  cause  of  action  against 
the  city  on  account  of  thehr  presence.  As  a 
general  rule,  a  person  cannot  recover  for 
injuries  inflicted  by  the  fright  of  his  horse 
unless  he  proves  that  his  horse  was  ordi- 
narily gentle;  and  hence  it  would  seem  to 
follow  that  there  should  be  an  allegation  of 
this  fact  The  stones  might  have  frightened 
horses,  but  this  fact  of  itself  would  not  war- 
rant a  recovery  against  the  city  unless  the 
horse  so  frightened  was  ordinarily  gentle, 
and  the  stones  calculated  to  frighten  such 
a  horse.  Elliott  on  Roads  and  Streets,  S 
616;  28  Cyc.  1380;  Town  of  Royal  Center 
V.  BIngaman,  37  Ind.  App.  626,  77  N.  E.  811; 
Town  of  RushviUe  v.  Adams,  107  Ind.  476,  8 
N.  E3.  292, 57  Am.  Rep.  124;  Ayer  v.  rforwlch, 
3d  Conn.  376,  12  Am.  Rep.  306;  Board  of 
Councllmen  v.  Fain,  99  S.  W.  275,  30  Ky. 
Law  Rep.  564. 

Without  passing  upon  the  correctness  of 
the  rulings  of  the  trial  court  in  respect  to 
the  evidence  offered  and  rejected,,  we  will 
proceed  to  consider  the  question  whether  or 
not  placing  the  stones  in  the  street  and  per- 
mitting them  to  remain  there  for  the  time 
mentioned  was  an  actionable  nuisance.  It  is 
elementary  doctrine  that  cities  and  towns 
must  keep  their  streets,  and  all  parts  of  them. 
In  reasonably  safe  condition  for  public  trav- 
el ;  but  streets  can  only  be  kept  in  reasonably 
safe  condition  for  public  travel  by  improving 
and  repairing  them.  And,  if  it  becomes  nec- 
essary to  improve  or  repair  streets,  the  mu- 
nicipal authorities  must  of  necessity  have  the 
right  to  put  in  the  streets  the  material  need- 
ed to  improve  and  repair  them,  as  well  as  the 
implements  and  machinery  that  it  is  requisite 
or  proper  to  use  in  this  kind  of  work.  It 
would  be  most  unreasonable  to  impose  upon 
a  city  the  duty  to  Improve  and  repair,  and  at 
the  same  time  to  hold  it  liable  for  accidents 
happening  on  account  of  horses  t>ecoming 
frightened  at  the  material  or  implements  or 
machinery  used.  In  cases  of  this  character 
the  doctrine  of  nonliability  should  be  applied, 
unless   there   is   negligence   independent   of 
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merely  placing  material  needed  In  a  proper 
place  on  the  street.  The  city  should,  of 
course,  exercise  care  in  placing  the  material ; 
and,  if  it  is  of  an  unusual  character,  the  ad- 
ditional duty  might  be  imposed  of  exercising 
reasonable  care  to  prevent  injuries  growing 
out  of  the  fright  of  horses  using  the  street 
But  in  the  case  before  us  the  uncontradicted 
evidence  is  that  there  was  nothing  unusual, 
or  grotesque,  or  out  of  the  ordinary,  in  the 
stones  at  which  the  horse  became  frightened. 
And  it  also  appears  that  these  stones  were 
put  at  the  place  in  the  street  where  they 
would  be  least  likely  to  frighten  horses.  They 
could  not  well  have  been  put  on  the  pave- 
ment or  sidewalk,  and  to  have  placed  them 
in  the  traveled  part  of  the  street  would  have 
been  negligence,  and  so  they  were  put  along- 
side the  curbing  and  parallel  with  it,  and 
over  a  ditch  or  gutter,  leaving  both  the  side- 
walk and  the  traveled  part  of  the  street  en- 
tirely free  from  obstruction.  It  is  a  matter 
of  common  knowledge  that  piles  of  rock  that 
have  been  placed  there  for  the  purpose  of  re- 
pair are  constantly  seen  on  the  side  of  turn- 
pikes and  highways,  and  are  permitted  to  re- 
main there  until  it  is  convenient  or  deemed 
advisable  to  use  them ;  and  so,  in  the  re- 
pair of  streets  and  sidewalks  in  towns  and 
cities,  brick,  sand,  rock,  and  other  material 
used  In  the  construction  or  repair  are  placed 
conveniently  for  use.  And  if  occasionally 
horses  become  frightened  at  rock  on  the  side 
of  the  turnpike,  or  brick  or  stones  on  the 
side  of  the  street  that  have  been  placed  with 
due  care  and  out  of  the  traveled  part  of  the 
highway,  there  can  be  no  recovery  for  the 
damages  sustained.  There  is  quite  a  differ- 
ence between  the  liability  of  a  city  for  placing 
or  permitting  to  remain  in  its  streets  materi- 
al or  objects  not  necessary  for  the  use  of  the 
city  In  the  construction  or  improvement  of 
its  streets  and  its  liability  for  occupying  its 
streets  w4th  material  that  is  needed  for  con- 
struction or  repair.  In  the  first-mentioned 
state  of  case  the  city  would  not  be  keeping 
Its  streets  reasonably  safe  for  public  travel. 
If  by  its  negligence  it  permitted  them  to  be- 
come incumbered  with  articles  or  objects 
calculated  to  frighten  horses  of  ordinary 
gentleness ;  whereas,  In  the  other  instance,  no 
liability  would  attach  if  proper  care  was  tak- 
en In  the  location  of  the  usual  material. 

Cities  are  not  liable  for  every  accident  or 
injury  that  happens  because  horses  take 
fright  at  objects  on  the  side  of  the  street 
As  said  in  2  Dillon  on  Municipal  Corpora- 
tions, S  1019 :  "From  what  has  already  been 
said  it  follows  that  a  municipal  corporation 
is  not  an  insurer  against  accidents  upon  the 
streets  and  sidewalks;  nor  is  every  defect 
therein,  though  it  may  cause  the  injury  sued 
for,  actionable.  It  is  sufficient,  we  think,  If 
the  streets,  which  include  sidewalks  and 
bridges  thereon,  are  in  a  reasonably  safe  con- 
dition for  travel  in  the  ordinary  modes  by 
night  as  well  as  by  day;  and  whether  they 


are  so  or  not  Is  a  practical  question,  to  be 
determined  In  each  case  by  its  particular  cir- 
cumstances." Generally,  the  question  wheth- 
er or  not  an  object  is  one  calculated  to  fright- 
en horses  of  ordinary  gentleness  is  for  the 
Jury,  but  there  are  exceptions  to  this  rule, 
and  we  think  the  case  before  us  affords  an 
illustration  of  one  of  them.  The  fact  that 
the  plaintiff's  horse,  assuming  that  he  was 
ordinarily  gentle,  became  frightened,  is  not 
the  sole  test  of  the  city's  liability..  Whether 
or  not  It  Is  liable  depends  primarily  upon  the 
question  whether  or  not  the  street  at  that 
place  was  reasonably  safe  for  public  travel ; 
and  this,  in  turn,  brings  Into  view  the  final 
Inquiry,  whether  or  not  the  things  In  the 
street  constituted  a  nuisance  or  rendered  It 
unsafe  for  public  travel.  The  objects  at 
which  the  horse  became  frightened  were  plain 
ordinary  stones,  put  there  for  ji  lawful  pur- 
pose, and  out  of  the  usual  way  of  travel.  We 
therefore  hold  as  a  matter  of  law  that  a 
municipal  corporation  is  not  liable  In  damages 
because  of  injuries  sustained  by  the  fright 
of  an  ordinarily  gentle  horse  at  objects,  not 
of  an  unusual  character,  placed  upon  the  side 
of  a  street,  out  of  the  traveled  way,  for  the 
purpose  of  constructing,  improving  or  repair- 
ing the  same,  although  they  may  be  permitted 
to  remain  a  longer  time  than  Is  necessary  be- 
fore being  used.  As  it  was  not  a  nuisance  to 
place  them  there,  neither  was  it  a  nuisance 
to  leave  them  a  few  days.  Farrell  v.  Old- 
town,  C9  Me.  72;  Nichols  v.  Athens,  60  Me. 
402 ;  Barrett  v.  Town  of  Walworth,  64  Ilun, 
526,  19  N.  T.  Supp.  557;  Loberg  v.  Town  of 
Amhurst,  87  Wis.  634,  58  N.  W.  1048,  41  Am. 
St.  Rep.  09 ;  District  of  Columbia  v.  Moulton, 
182  U.  S.  576,  21  Sup.  Ct  840,  45  L.  Ed.  1237. 

We  have  examined  the  cases  cited  by  coun- 
sel for  appellant,  as  well  as  others  along  the 
same  line,  and  they  are  not  in  conflict  with 
the  views  we  have  expressed.  In  Fngate  v. 
City  of  Somerset  97  Ky.  48,  29  S.  W.  970, 
the  piles  of  lumber  at  which  the  horse  be- 
came frightened  were  placed  at  right  angles 
with  the  street,  covering  several  feet  of  the 
improved  part  of  it  and  extending  upon  the 
metal  part  The  lumber  had  been  placed 
there  to  repair  the  sidewalk,  and  a  portion 
of  It  was  permitted  to  remain  some  time  aft- 
er the  sidewalk  had  been  repaired.  In  Board 
of  Councllmen  of  NIcholasvIlle  v.  Fain,  99  S. 
W.  275,  30  Ky.  Law  Rep.  564,  the  nuisance 
In  the  street  consisted  of  a  pile  of  rubbish 
contaluiug  scraps  of  tin,  an  old  bath  tub,  oil 
cans,  and  other  things.  In  Hazelrigg  v.  Board 
of  Councllmen  of  Frankfort,  92  S.  W.  584,  29 
Ky.  Law  Rep.  207,  the  pile  of  rock,  which 
was  3  feet  high,  8  feet  wide,  and  11  feet  long. 
was  in  part  on  the  side  of  the  street  and 
partly  in  the  traveled  way. 

Upon  the  whole  case,  we  think  the  trial 
Judge  correctly  ruled  as  a  matter  of  law  that 
the  placing  and  leaving  of  the  stones  in  the 
street  was  not  an  actionable  nuisance. 

Wherefore  the  Judgment  is  affirmed. 
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BALDRIDGB  et  al.  t.  BALDRIDGEL 

(Court  of  Appeals  of  Kentucky.    March  11, 

1909.) 

L  Appeai.  awd  Ebrob  (|  914*)— Sebvicb  or 

Process— Pbesumption  . 

The  presumption  that  summons  was  duly 
•erved  when  a  judg:ment  is  attacked  collateral- 
ly does  not  obtain  on  a  direct  appeal  from  the 
judgment,  in  which  case  no  presumption  of  aerr- 
ice  can  be  indulged  where  no  evidence  thereof 
appears  in  the  record. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fS  S693-3698;  Dec.  Dig.  8 
914.*] 

2.  lifFANTS  (J  39*)— Sale  of  Land— CoRna- 

IfATION— PBEMATUBK  JUDOUENT. 

A  judgment  confirming  a  sale  of  an  in- 
fant's real  estate  made  on  the  same  day  the  ap- 
plication therefor  was  flied,  and  before  serv- 
ice had  been  had  on  the  infant,  was  premature, 
and  without  jurisdictioB. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec 
Dig.  I  39.*) 

8.  Infants  (S  39*)— Saix  of  Real  Estate— 

Heaeino. 

An  application  for  the  sale  of  infants'  real 
estate  did  not  stand  for  trial  at  the  term  at 
which  the  application  was  filed. 

[fid.  Note.— For  other  cases,  see  Infants,  Dec 
Dig.  f  39.»] 

4.  Inf.^nts  (S  39*)- Real  Estate  — Sale  — 
Bond. 

An  order  for  the  sale  of  infants'  real  es- 
tate without  the  execution  of  a  bond  to  the 
infants,  as  required  by  Civ.  Code  Prac.  g  493, 
waa  void. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  I  39.*] 

5.  Appeal  and  Ebbob  ({  238*}— Pbeicatube 
judgjtent. 

No  appeal  lies  from  a  Judgment  rendered 
before  the  case  stood  for  trial  or  from  a  void 
judgment  until  a  motion  had  been  made  in  the 
trial  court  to  set  the  judgmput  aside,  as  provid- 
ed by  Civ.  Code  Prac.  §|  516,  517,  763. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig,  ||  1386-1407;  Dec  Dig.  f 
238.*] 

C  Appeal  and  Eebob  (i  112*)— Void  Juoa- 
MENT— Motion  to  Vacate. 
_An  appeal  lies  from,  an  order  overruling  a 
motion  to  set  aside  a  void  judgment. 
_[Bd.  Note.— For  other  cases,  see  Appeal  and 
Er^or.   Cent.   Dig;,  H   74&-757;     Dec    Dig.   f 

Appeal  from  Circuit  Court,  Knott  County. 

"Not  to  be  oflSclally  reported." 

Action  by  Mary  Jane  Baldrldge,  as  guard- 
ian, ete,  against  Eva  Baldrldge  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Dismissed. 

G.  W.  Fleenor,  for  appellants.  Smith  & 
Combs,  for  appellee, 

HOBSON,  J.  On  September  28,  1892,  Mary 
Jane  Baldrldge,  as  guardian  of  her  four 
diildren,  filed  a  petition  In  the  Knott  court  of 
common  pleas,  in  which  she  alleged  that  her 
children  were  from  three  to  nine  years  old; 
that  she  owned  a  half  Interest  In  a  tract  of 
land  in  Knott  county  which  was  worth  $400; 
that  this  was  all  the  property  they  had; 
and  that  a  sale  of  the  land  was  necessary  for 


their  support  and  education.  On  the  same 
day  an  order  was  made  filing  certain  deposi- 
tions in  the  case,  also  an  order  appointing 
T.  B.  Sturtevant  as  guardian  ad  litem  for  the 
Infant  defendants,  and  filing  his  report  as 
such,  and  on  the  same  day  the  case  was  sub- 
mitted and  a  Judgment  entered  for  the  sale 
of  the  land,  without  any  bond  being  executed 
to  the  Infants,  as  provided  by  section  493, 
Clr.  Code  Prac.  The  report  of  sale  was  filed 
on  September  2,  1893.  It  was  confirmed  on 
October  7,  1893,  and  on  July  30,  1894,  the 
commissioner  was  ordered  to  make  a  deed 
to  the  purchaser.  From  the  Judgment  enter- 
ed lu  this  proceeding  the  infant  defendants 
have  prosecuted  the  appeal  before  us. 

There  is  no  evidence  in  the  record  that 
process  was  served  on  any  one  for  the  in- 
fants. The  report  of  the  guardian  ad  litem 
and  the  depositions  referred  to  in  the  order 
of  the  court  are  not  in  the  record.  When  a 
Judgment  is  attacked  collaterally.  It  Is  pre- 
sumed that  the  summons  was  duly  served; 
but  on  a  direct  appeal  from  a  Judgment, 
there  Is  no  presumption  that  process  was 
served  where  no  evidence  of  service  appears 
In  the  record.  The  Judgment  in.  the  case  and 
all  the  preceding  orders  were  made  on  the 
same  day  that  the  petition  was  filed.  The 
judment  was  premature.  The  court  had  no 
jurisdiction  over  the  parties  until  they  were 
brought  before  the  court,  and  the  case  did 
not  stand  for  trial  at  that  term.  No  bond 
having  been  executed  to  the  Infants,  as  pro- 
vided by  section  493,  Civ.  Code  Prac,  the 
order  of  sale,  the  sale,  and  all  proceedings 
had  thereunder  were  void.  But  no  appeal 
lies  from  a  Judgment  rendered  before  the 
case  stood  for  trial,  or  from  a  Judgment 
which  is  void,  until  a  motion  Is  made  in  the 
court  which  rendered  It  to  set  It  aside.  Civ. 
Code  Prac  it  510,  517,  763;  Curd,  etc,  v. 
Williams,  18  S.  W.  634,  13  Ky.  Law  Rep.  855; 
Morrison  v.  Beckham,  96  Ky,  72,  27  S.  W.  868; 
Hermann's  Executors  v.  Martin,  107  Ky.  642, 
55  S.  W.  429.  If  a  motion  Is  made  in  the 
circuit  coui:t  to  set  aside  the  judgment,  and 
overruled,  an  appeal  may  then  be  prosecut- 
ed from  the  order  overruling  the  motion. 

The  appeal  Is  therefore  dismissed. 


LEVERING  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  10, 
1909.) 

1.  Homicide  (§  147*)  —  Mubdeb  —  Delibera- 
tion    AND      PBEUEDITATION   —  BUBDEN      OF 

Pboof. 

In  a  murder  prosecution  for  poisoning  ac- 
cused's wife  by  giving  her  strychnia  as  medi- 
cine, the  commonwealth  must  show  by  compe- 
tent evidence,  that  accused  willfully  and  ma- 
liciously caused  the  poison  to  be  administered 
to  his  wife  In  the  manner  stated. 

[E!d.   Note.— For  other   cases,   see   Homicide, 
Dec.  Dig.  i  147.*] 


■For  otlier  caMi  see  ume  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1$07  to  date,  *  Reporter  Indezea 
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bate  of  this  alleged  will  was  resisted  by  the 
relatives  of  the  deceased,  and  after  a  con- 
test over  Its  validity  In  the  Shelby  circuit 
court,  the  paper  was  rejected.  From  the 
Judgment  rejecting  the  paper,  an  appeal  was 
prosecuted  to  this  court,  and  the  Judgment 
of  the  lower  court  was  affirmed  In  Llverlng 
T.  Russell,  ioo  S.  W.  840,  30  Ky.  Law  Rep. 
1185.  Soon  after  the  decision  by  this  court, 
the  indictment  was  found,  and  It  seems 
probable  that  criminal  action  was  Induced 
by  the  result  of  the  controversy  over  the  will 
and  the  subsequent  disclosures  made  by  wit- 
nesses, whose  testimony  will  be  hereafter 
noticed.  That  the  paper  purporting  to  be  a 
will  was  a  forgery  there  Is  no  room  to 
doubt;  and  it  is  the  contention  of  the  com- 
monwealth that  the  appellant  accomplished 
the  death  of  his  wife  for  the  purpose  of  pro- 
curing her  estate.  The  home  of  appellant 
and  his  wife  was  in  Shelby  county,  Ey., 
where  they  lived  on  a  farm  owned  by  her. 
But  appellant  owned  a  house  in  Louisville, 
in  which,  although  rented  out,  he  retained 
two  furnished  rooms,  at  which  they  lived 
when  in  the  city.  The  deceased  bad  been 
occupying  these  two  rooms  for  some  weeks 
before  her  death,  and  on  the  Sunday  l>efore 
she  died  appellant  came  In  from  the  country 
to  see  her,  but  she  did  not  return  to  her 
Shelby  county  home  with  him,  desiring  to 
remain  in  Louisville  a  few  days  longer.  On 
the  Thursday  morning  following  appellant 
drove  into  Louisville  in  his  buggy,  going  first 
to  the  home  of  Annie  Gray,  and  from  there 
to  the  bouse  In  which  his  wife  was  living, 
arriving  at  the  latter  place  about  9  o'clock 
In  the  morning.  When  he  went  into  the 
room  he  found  her  lying  on  the  bed  dead. 
He  immediately  went  out  on  the  street,  and 
the  first  person  he  saw  was  a  Dr.  Wllholt. 
whom  he  accosted  with  the  request  that  be 
accompany  him  into  the  house.  This  the 
doctor  did,  and  upon  making  a  hasty  ex- 
amination of  the  deceased,  pronounced  her 
dead,  and  telephoned  for  the  coroner.  The 
coroner,  who  came  at  once  in  response  to 
the  message,  testifies  that  be  examined  the 
body,  and  made  a  very  critical  examination 
of  the  person,  but  did  not  deem  it  necessary 
to  use  a  knife  in  the  case.  Asked  If  be  could 
state  the  cause  of  her  death,  as  well  as  other 
relevant  questions  in  connection  therewith, 
be  answered,  in  substance:  "I  will  tell  yon 
— merely  give  you  my  conclusion.  She  was 
lying  on  her  back,  her  arms  slightly  flexed 
across  ber  chest;  limbs  drawn  in;  her  feet 
slightly  turned  out;  her  Jaws  very  tightly 
clenched ;  peculiar  facial  expression ;  very 
pale;  the  back  part  of  her  body  rather  blu- 
ish; and  thought  she  had  died  from  some 
convulsive  poison,  and  the  further  evidence  led 
me  to  believe  that  she  had  died  from  strych- 
nia. I  found  ber  body  in  tbe  sleeping  room ; 
lamp  burning;  the  blind  was  down;  she 
was  dressed  in  her  gown.  I  found  powder 
on  the  table  In  a  pasteboard  box.  The 
powder  was  very  bitter.    I  felt  sure  it  was 


strychnia;  I  am  familiar  with  It  I  put  It 
In  my  pocket,  took  It  down  to  the  coroner's 
office,  and  kept  It  there  a  great  many 
months,  but  did  not  have  It  analyzed ;  made 
no  analysis  of  anything  that  was  found  in 
her  stomach."  Asked  if  he  could  state  if 
tbe  powder  be  found  in  the  box  was  strych- 
nia, he  said  "I  cannot  mathematically  swear 
that  It  was,  but  from  long  experience  with 
strychnia — it  bad  a  crystal  appearance  and 
an  Intensely  bitter  taste — it  was  so  jwrfectly 
evident  to  my  mind,  that  I  did  not  aoalyze 
it  further." 

We  think  the  evidence  of  the  coroner  tend- 
ed to  show  that  the  deceased  died  from  the 
effects  of  strychnia  poisoning.  True  it  is  not 
as  full,  clear,  or  satisfactory  as  it  might  have 
been  if  a  post  mortem  examination  bad  been 
held,  or  an  analysis  of  tbe  contents  of  the 
stomach  made;  but  it  furnished,  in  connec- 
tion with  other  testimony,  sufficient  evidence 
of  tbe  cause  of  her  death  to  warrant  the 
Jury  in  believing  that  strychnia  poison  caus- 
ed it  At  any  rate,  it  cannot  fairly  be  said 
there  was  no  evidence  that  tbe  deceased  died 
from  the  effects  of  strychnia  poisoning,  be- 
cause tbe  coroner,  who  was  a  practicing  ptiy- 
Bician,  gave  it  as  his  opinion  that  this  poison 
did  produce  her  death;  and  it  was  for  the. 
Jury  to  give  such  weight  to  his  evidence  as  lb 
their  discretion  and  Judgment  it  seemed  to 
them  entitled  to.  When  there  is  any  evi- 
dence, direct  or  circumstantial,  to  establish 
the  corpus  delicti,  it  is  for  the  Jury  to  pass 
upon  its  sufficiency.  As  under  the  instruc- 
tions tbe  Jury  could  not  have  found  the  ac- 
cused guilty  unless  they  believed,  beyond  a 
reasonable  doubt,  that  the  death  of  Mrs.  Lev- 
ering was  produced  by  strychnia  poisoning, 
they  must  have  reached  tbe  conclusion  tbnt 
she  died  from  the  effects  of  such  poison  ad- 
ministered by  her  husband. 

The  next  question  is.  Was  there  any  evi- 
dence to  show  that  appellant  caused  his  wife 
to  take  this  poison  under  the  l>elief  that  it 
was  a  I>eneficial  medicine?  Upon  this  point 
we  find  the  following:  In  July,  1905,  O.  A. 
Dralle,  a  druggist  in  Louisville,  sold  to  Mrs. 
Levering  60  grains  of  strychnia  for  the  pur- 
pose of  killing  rats,  and  there  is  evidence  by 
Annie  Gray,  the  principal  witness  for  the 
commonwealth,  that  Mrs.  Levering  sent  this 
poison  In  the  mail,  addressed  to  ber  hus- 
band at  bis  post  office  in  Shelby  county; 
that  a  few  days  after  this  Levering  came  to 
Louisville,  went  into  the  house  of  Annie 
Gray,  and  had  with  him  a  bottle  of  strychnia 
that  his  wife  bad  bought  and  sent  to  him; 
that  this  strychnia  he  mixed  with  soot  and 
put  in  capsules,  and  filled  other  capsules 
with  flour  and  soot,  at  the  same  time  re- 
marking, with  reference  to  his  wife,  "I  am 

going  to  kill   the  ."     There  is  also 

evidence  by  the  same  witness  that  be  gave 
these  capsules  containing  the  strychnia  and 
soot  to  bis  wife,  and  told  her  that  they  were 
pills  from  Dr.  Brennn,  and  she  must  take 
them,  OB  they  would  do  her  good.    It  is  also 
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testlfled  to  bjr  Annie, Gray  that  on  the  even- 
ing of  the  night  that  Mrs.  Levering  died,  she 
saw  her  take  three  of  the  Identical  capsules 
that  Levering  had  prepared  for  her,  getting 
them  ont  of  the  box  In  which  he  had  put 
them  at  her  house.  This  witness  also  states 
that  when  Levering  came  to  Louisville  on 
the  morning  his  wife  was  found  dead,  he  first 
went  to  her  house,  and  asked  her  If  bis  wife 
Tras  there,  and  when  she  answered  in  the 

negative,    he    said,    "The   is    dead," 

and  then  left  her  house  and  drove  to  the 
bouse  In  which  his  wife  was  lying  dead. 

The  evidence  of  this  witness  was  In  Itself 
soffldent  to  .establish  the  criminal  agency. 
She  testified  to  every  fact  essential  to  con- 
nect Levering  with  the  death  of  Us  wife. 
But  it  is  strongly  insisted  that  she  was  an 
accomplice,  and  therefore  a  conviction  could 
not  be  had  upon  her  testimony  alone.  So 
that  the  Important  question  to  be  determined 
in  this  connection  Is,  Was  Annie  Gray  an 
accomplice,  within  the  legal  acceptation  of 
that  word?  She  saw  Levering  put  strychnia 
in  the  capsules;  she  knew  that  he  Intended 
to  give  them  to  hia  wife  for  the  purpose  of 
killing  her.  And  when  she  saw  Mrs.  Levering 
take  these  capsules  containing  strychnia,  and 
knew  they  would  kill  her,  she  did  not  advise 
or  request  her  not  to  take  them,  nor  did  she 
inform  her  what  the  capsules  contained,  or 
take  any  steps  whatever  to  save  her  life. 
It  thus  appears  that  this  witness  passively 
approved  of,  and  silently  consented  to,  this 
horrible  crime,  and  yet  she  did  not  procure, 
advise,  encourage,  aid,  or  assist  Its  com- 
mission, and  BO  we  are  clearly  of  the  opin- 
ion that  she  was  not  an  accomplice.  The 
words  "accomplice,"  "accessory,"  and  "alder 
and  abettor"  are  often  used  indiscriminately 
and  interchangeably  by  courts  and  text-book 
writers  on  criminal  law.  But  an  "accom- 
plice" may  be  one  of  the  principal  actors, 
or  an  alder  and  abettor,  or  an  accessory  be- 
fore the  fact  The  word  Includes  in  its  mean- 
ing all  persons  who  participate  in  the  com- 
mission of  a  crime,  whether  they  so  partici- 
pate as  principals,  aiders,  and  abettors,  or 
accessories  before  the  fact  Miller  v.  Com- 
monwealth, 78  Ky.  15,  89  Am.  Rep.  194; 
Elliott  on  Evidence,  f  2785;  1  Russell  on 
Crimes,  i  26.  It  is  commonly  applied,  as  in 
the  Code  of  Criminal  Practice,  to  a  witness, 
and  is  not  so  often  used  In  describing  a  per- 
son accused  of  crime.  Usually  when  persons 
are  spoken  of  by  courts  in  connection  with 
the  commission  of  an  offense,  they  are  men- 
tioned as  principals,  accessories,  or  aiders 
and  abettors,  although  the  word  "accom- 
plice" would  be  equally  as  appropriate  But 
if,  in  the  coarse  of  the  trial  either  of  these 
persons  Is  put  upon  the  witness  stand,  and  a 
question  comes  up  as  to  the  necessity  of  cor- 
roborating his  testimony,  be  will  be  spoken 
of  as  an  accomplice,  although  he  may  in  fact 
be  a  Joint  principal,  or  an  accessory,  or  an 
aider  and  abettor.  And  so  it  is  that  the 
Criminal  Code  of  Practice  (section  241),  fol- 
U7  S.W.— 17 


lowing  the  precedents  in  this  respect,  speaks 
of  an  accomplice  as  a  witness.  But  to  con- 
stitnte  one  either  a  principal,  an  accessory, 
an  aider  and  abettor,  or  an  accomplice  he 
must  do  something;  must  take  some  part; 
must  perform  some  act,  or  owe  some  duty  to 
the  person  In  danger  that  makes  it  Incum- 
bent upon  him  to  prevent  the  commission  of 
the  crime.  Mere  presence  or  acquiescence  in, 
or  silent  consent  to.  Is  not,  in  the  absence  of 
a  duty  to  act  legally  sufliclent,  however  rep- 
rehensible it  may  be,  to  constitute  one  a  prin- 
cipal, or  an  accessory,  or  an  aider  and  abet- 
tor, or  an  accomplice;  and  Annie  Gray  did 
not  occupy  towards  Mrs.  Levering  such  rela- 
tion as  would  make  her  failure  to  endeavor 
to  save  her  life  evidence  of  guilty  agency 
in  the  perpetration  of  tlie  crime.  Wharton 
on  Criminal  Law,  {  211;  Bishop  on  Criminal 
Procedure,  |  1159;  Plummer  v.  Common- 
wealth, 1  Bush,  76;  Butler  t.  Common- 
wealth, 2  Dnv.  435 ;  True  v.  Commonwealth, 
90  Ky.  651,  14  S.  W.  684 ;  Omer  v.  Common- 
wealth, 95  Ky.  353,  25  S.  W.  594;  Cross  v. 
People,  47  111.  152,  95  Am.  Dec.  474;  White 
V.  People,  139  lU.  143,  28  N.  E.  1083,  32  Am. 
St  Rep.  196;  State  v.  Hildreth,  31  N.  C. 
440,  51  Am.  Dec.  869.  The  test  generally 
affiled  to  determine  whether  or  not  one  la 
an  accomplice,  is,  Could  the  person  so  charg- 
ed be  convicted  as  a  principal,  or  an  acces- 
sory before  the  fact,  or  an  aider  and  abettor 
upon  the  evidence?  If  a  judgment  of  con- 
viction could  be  sustained,  then  the  person 
may  be  said  to  be  an  accomplice;  but  un- 
less a  Judgment  of  conviction  could  be  bad. 
he  is  not  an  accomplice.  Bass  v.  State,  37 
Ala.  469;  Commonwealth  v.  Wood,  11  Gray 
(Mass.)  93;  1  Am.  &  Eng.  Ency.  of  L.,  p.  891; 
12  Cyc.  p.  187;  Carroll  v.  State,  45  Ark.  639. 
It  shonld  further  be  stated  that,  although 
Annie  Gray  knew  this  crime  had  been  com- 
mitted, she  concealed  from  the  officers  of 
the  law,  and  other  persons,  her  knowledge 
for  more  than  two  years,  and  therefore  the 
argument  is  made  that  she  was  an  accessory 
after  the  fact,  and  consequently  an  accom- 
plice. This  witness  assigned  as  a  reason  for 
her  failure  to  sooner  give  information  of  the 
guilt  of  Levering  that  she  was  under  his  in- 
fluence and  control,  and  was  apprehensive 
that  he  would  do  her  violence,  as  he  bad 
often  so  threatened  to  do  in  the  event  she 
disclosed  his  guilt  She  also  testlfled  that 
she  bad  been  advised  that  a  disclosure 
would  involve  her  husband,  and  that,  over- 
come by  fear  of  personal  violence  and  dan- 
ger to  her  husband,  she  refrained  from  giv- 
ing the  information.  But  as  the  mere  fail- 
ure to  give  information  of  a  crime  will  not, 
in  the  absence  of  other  acts  of  comfort  or 
assistance,  constitute  one  an  accessory  after 
the  fact,  we  are  clearly  of  the  opinion  that 
under  the  circumstances  of  this  case  Annie 
Gray  was  not  an  accessory  after  the  fact. 
But,  passing  this,  we  are  further  of  the  opin- 
ion that  an  accessory  after  the  fact  is  not 
an  accomplice  within  the  meaning  of  the 
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Code  provision,  proTldlng  that:  "A  convic- 
tion cannot  be  bad  upon  the  testimony  of  an 
accomplice  unless  corroborated  by  other  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  ofCense;  and  the  cor- 
roboration is  not  8u£Bclent  If  It  merely  show 
that  the  offense  was  committed  and  the  cir- 
cumstances thereof." 

Under  the  common  law  an  accessory  after 
the  fact  was  guilty  of  a  felony,  and  was  sub- 
ject to  the  same  punishment  as  the  princi- 
pal. 4  Blackstone,  p.  439.  And  in  some 
Jurisdictions  where  the  common-law  rule 
has  not  been  changed  by  statute,  and  In 
others  where  It  has,  the  courts  have  held 
that  an  accessory  after  the  fact  is  an  accom- 
plice In  the  sense  that  bis  testimony  must 
be  corroborated.  See  cases  collected  in  note 
on  page  763,  5  Am.  &  Eng.  Ann.  Gases.  But 
the  prevailing  and  better  practice,  and  the 
one  we  approve,  is  that  an  accessory  after 
the  fact  is  not  an  accomplice  requiring  cor- 
roboration of  his  evidence.  Under  Ky.  St.  § 
1129  (Russell's  St.  g  3156):  "Accessories 
after  the  fact,  not  otherwise  punished,  shall 
be  guilty  of  high  misdemeanor,  and  fined  and 
imprisoned  at  the  discretion  of  the  jury,  and 
may  be  tried,  though  the  principals  be  not 
taken  or  tried,"  It  will  be  noticed  that  the 
statute  does  not  define  an  accessory  after 
the  fact,  but  according  to  the  accepted  defini- 
tion an  accessory  after  the  fact  is  one  "who 
knowing  a  felony  to  have  been  committed, 
harbors  the  felon  or  renders  him  any  other 
assistance  to  elude  punishment."  And  "one 
Is  not  such  an  accessory  who  merely  neg- 
lects to  make  known  to  the  authorities  that 
a  felony  has  been  committed,  or  forbears  to 
arrest  the  felon."  Bishop  on  Criminal  Law, 
8§  693,  694;  1  Wharton  on  Criminal  Law,  i 
241;  1  Am.  &  Eng.  Ency.  of  Law,  p.  267. 
Whereas,  to  constitute  one  an  accomplice, 
it  Is  necessary  that  he  should  voluntarily 
unite  with  the  principal  offender  in  the  com- 
mission of  the  crime;  in  other  words,  par- 
ticipate In  its  commission  In  some  manner  or 
other.  Wharton's  Criminal  Evidence,  {  440; 
People  V.  Smith,  28  Hun  (N.  Y.)  626;  Rice 
on  Crlm.  Ev.  {  319;  State  v.  Phillips,  18  8. 
D.  1,  98  N.  W.  171,  5  Am.  &  Eng.  Ann.  Cas. 
p.  760.  It  is  therefore  clear  that  an  acces- 
sory after  the  fact  is  not  an  accomplice. 

Applying  the  principles  above  set  forth, 
and  which  are  generally  recognized  and  ap- 
proved, it  Is  manifest  that  Annie  Gray  could 
not  be  convicted,  either  as  principal,  alder 
and  abettor,  or  an  accessory  before  the  fact, 
and  hence  she  was  not  an  accomplice.  The 
essential  things  necessary  to  constitute  her 
one  of  these  offenders  are  lacking.  Having 
found  that  Annie  Gray  was  not  an  accom- 
plice, it  was  not  necessary  that  there  should 
be  any  corroboration  of  her  evidence,  within 
the  meaning  of  section  241,  Code  Cr.  Prac, 
and  this  conclusion  disposes  of  the  principal 
assignment  of  error,  based  upon  the  theory 
that,    as   Annie   Gray    was   an   accomplice. 


there  was  not  suflBclen£  corroboration  of  her 
evidence.  The  trial  court  treated  Annie 
Gray  as  an  accomplice,  and  gave  to  the  Jury 
an  instruction  in  the  manner  and  form  re- 
quired by  section  241  of  the  Code;  but  this. 
In  our  view  of  the  case,  was  prejudicial  to 
the  commonwealth,  and  not  the  accused,  as 
it  placed  upon  the  commonwealth  the  bur- 
den of  corroborating  her  testimony  by  other 
evidence  tending  to  connect  the  accused 
with  the  commission  of  the  oftense,  when  no 
other  evidence  was  necessary. 

But  in  addition  to  the  testimony  of  tbia 
witness,  there  is  other  evidence  conducing  to 
show  the  guilt  of  the  accused.  The  evidence 
is  very  satisfactory  that  the  will  offered  for 
probate,  and  in  which  his  wife  made  Lever- 
ing her  sole  devisee,  was  a  forgery  and  a 
fraud,  concocted  and  perpetrated  by  blm. 
And  the  desire  upon  his  part  that  his  wife 
should  die  in  order  that  he  might  obtain  her 
property  furnished  a  motive  for  the  commis- 
sion of  the  deed.  There  is  evidence  that  on 
the  morning  his  wife  died,  be  stated  to 
Lewis  Gray,  just  before  leaving  his  home  in 
Shelby  county,  to  come  to  Louisville,  that  he 
"would  bring  a  dead  one  home  with  him." 
There  is  evidence  by  Joe  Cain  that  when  be 
came  to  Louisville  on  the  morning  bis  wife 
was  found  dead,  he  went  first  to  the  house 
of  Annie  Gray,  and  asked  if  his  wife  was 
in,  and  when  he  learned  that  she  was  not, 
he  said,  "Damn  her,  I  guess  she's  a  dead 
one,"  and  then  got  in  his  buggy  and  went  to 
the  house  where  bis  wife  was.  This  wit- 
ness also  testifies  that  he  saw  Levering  in 
the  bouse  of  Annie  Gray  filling  the  capsules 
with  strychnia  and  soot,  and  heard  him  say, 
"I  guess  when  she  gets  this,  it  will  fli  her," 
and  on  the  morning  that  Mrs.  Levering  was 
found  dead  be  saw  on  the  dresser  In  her 
room  the  bottle  or  box  that  be  had  seen 
Levering  have  at  the  house  of  Annie  Gray 
when  he  was  filling  the  capsules.  A  Mrs. 
Ratteman  testified  that  a  week  or  a  few 
days  before  the  death  of  Mrs.  Levering  she 
heard  Levering  say  that,  "when  she  got  that 
stuff,  it  will  fix  her."  She  did  not  know  who 
he  meant,  as  be  did  not  mention  any  name, 
and  was  not  speaking  to  her,  but  the  subse- 
quent evidence  developed  tbat  this  state- 
ment was  made  In  the  presence  of  Annie 
Gray,  and  her  evidence  shows  that  Levering 
was  referring  to  his  wife  when  he  made 
this  remark.  Stanley  Brown  testified  tbat 
on  the  morning  after  the  funeral  the  ac- 
cused "clapped  his  hands  in  the  dining  room, 
and  said  he  was  the  happiest  man  in  the 
world." 

There  are  other  circumstances  pointing  to 
the  guilt  of  the  accused,  but  we  do  not  deem 
it  necessary  to  notice  them.  The  principal 
witnesses  for  the  commonwealth  are  vigor- 
ously and  justly  denounced  by  counsel  for 
the  appellant,  and  it  must  be  conceded  that 
their  testimony  exhibits  them  as  wicked,  de- 
graded  creatures,  and   yet  they  were  the 
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most  confidential  friends  and  intimate  asso- 
ciates of  Levering.  It  is  also  forcibly  urged 
that  no  man  should  be  deprived  of  his  liber- 
ty open  the  testimony  of  such  self-confessed 
falsifiers  and  Tlllalns,  but  as  an  all-sufficient 
answer  to  this,  we  say  that  a  jury,  chosen 
and  accepted  by  the  appellant,  saw  these 
witnesses,  and  heard  them  tell  the  story  of 
their  own  depravity  and  Levering's  crime  in 
all  its  shocking  details ;  and,  having  so  seen 
and  heard,  that  Jury  believed  what  they 
said,  and  it  is  not  within  our  province  to 
declare  them  unworthy  of  credit  or  belief. 

We  have  noticed  the  alleged  errors  com- 
plained of  in  the  admission  of  testimony,  in 
the  argument  of  counsel  for  the  common- 
wealth, and  in  the  remark  made  by  the  pre- 
siding Judge  during  the  trial,  but  do  not 
deem  either  of  them  of  sufficient  importance 
to  extend  the  opinion  In  discussing  them. 

After  a  careful  esaminatlon  of  this  record, 
wc  find  no  reason  for  disturbing  the  Judg- 
ment, and  it  must  be,  and  is,  affirmed. 


DUFF  et  al.  v.  COMBS. 

COMBS  V.  DUFF. 

(Court  of  Appeals   of   Kentucky.      March   11, 
1009.) 

1.  Abatement  awd  Revival  (i  61*)— Death 
OF  One  of  Sevebai.  Pabties--Suits  to  Set- 
tle Estate. 

Under  Civ.  Code  Prac  §  432,  making  cred- 
itors who  file  claims  against  an  estate  parties 
to  a  suit  to  settle  the  estate,  such  suit  does  not 
at>ate  as  to  other  claimants  by  the  death  of  the 
creditor  bringing  the  suit,  though  it  is  not 
revived  by  his  personal  representative. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  I  315;  Dec  Dig.  § 
61.*1 

2.  Abatement  and  Revival  ($  72*)— Death 
OF  Plaintiff— Rights  of  Pebsonal  Rep- 

BESENTATIVE. 

The  interest  of  a  creditor  aning  to  settle 
an  estate  devolves  upon  his  personal  represen- 
tative at  bis  death. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {§  378,  379,  384,  385; 
Dec  Dig.  S  72.*] 

3.  Abatement  and  Revival  (§  72*)— Bab  as 
TO  One  Pabty— Effect. 

There  may  be  anfficient  parties,  though  re- 
vivor as  to  one  party  is  barred. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {  378;  Dec  Dig.  i 
72.«] 

4.  Jttdokent  (I  17*)— Pkocess  to  Sustain— 
Suit  to  Settle  BIstatb. 

A  decree  and  proceedings  thereunder  in  a 
eirditor's  suit  to  settle  an  estate  is  void  where 
defendants  were  not  summoned,  and  did  not  ap- 
pear. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  25;    Dec.  Dig.  {  17.*] 

&  JCDGMKNT  (i  117*)— CONFOBMITT  TO  PBAY- 
EB. 

Under  Civ.  Code  Prac.  {  90,  limiting  re- 
covery to  ttiat  demanded  when  no  defense  is 
made,  a  decree  of  sale  beyond  the  prayer  of 


the  petition  in  a  creditor's  suit  to  settle  a  de- 
cedent's estate  was  improper. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i  233 ;   Dec  Dig.  $  117.*] 

6.  Appeal  and  EIbsob  (i  238*)— Presenta- 
tion OF  Questions  in  Lowgb  Coubt— Void 
Judgments— E2BSENTIAL  Steps. 

Before  appeal  lies  from  a  void  judgment 
or  a  clerical  misprision,  motion  to  correct  the 
judgment  must  be  first  presented  to  the  lower 
court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1391 ;   Dec  Dig.  |  238.*] 

7.  Attorney  and  Client  (§  70*)— Authobitt 
TO  Receive  Notice— Presumption. 

In  the  absence  of  a  disclaimer  of  the  re- 
lation of  attorney  and  client,  it  will  be  pre- 
sumed that  the  attorney  had  authority  to  re- 
ceive notice  of  a  motion. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  $  95;    Dec.  Dig.  {  70.*] 

8.  Appeal  and  Ebbob  ({  934*)— Presump- 
tions— Support  of  Judgment. 

Service  of  summons  is  presumed  as  against 
collateral  attack  on  a  judgment,  but  not  on  ap- 
peal which  is  a  direct  attack. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3777,  8778;    Dec  Dig.  i 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"To  be  officially  reported." 

Action  by  E.  C.  Tutt  to  settle  the  estate 
of  C.  A.  Duff,  deceased.  From  the  Judg- 
ment, Creed  Duft  and  others  appeal  adverse- 
ly to  S.  S.  Combs,  and  Combs  appeals  ad- 
versely to  Nancy  Duft.  Reversed  as  to  first 
appeal,  and  affirmed  as  to  second. 

O.  H.  Pollard  and  E.  C.  Hyden,  for  appel- 
lants, first  appeal.  J.  J.  C.  Bach  and  O.  W. 
Fleenor,  for  appellee,  first  appeal. 

J.  J.  C.  Bach  and  G.  W.  Fleenor,  for  ap- 
pellant, second  appeal.  O.  H.  Pollard  and  E. 
C.  Hyden,  for  appellee,  second  appeal. 

O'REAR,  J.  C.  A.  Dutr  died  intestate 
prior  to  1895  a  citizen  of  Breathitt  county. 
He  was  survived  by  a  widow  and  several 
children,  and  children  of  a  deceased  daugh- 
ter, a  number  of  whom  were  infants,  and 
some  of  them  under  14  years  of  age.  The 
decedent  owned  two  tracts  of  land  in  Breath- 
itt county,  comprising  about  200  acres  each. 
E.  C.  Tutt,  who  claimed  to  be  a  creditor  of 
the  decedent,  brought  this  suit  in  the  Breath- 
itt circuit  court  to  settle  the  estate.  He  de- 
scribed the  lauds  above  named,  set  out  his 
debts,  one  of  which  was  a  note  executed  in 
1874.  and  nothing  showing  that  it  was  not 
barred  many  years  before  the  suit  was 
brought.  The  widow  and  children  and  grand- 
children were  made  defendants.  The  peti- 
tion alleged  that  there  was  no  personal  es- 
tate, and  asked  that  enough  of  the  land  be 
sold  to  satisfy  the  debts  of  the  decedent 
Whether  the  summons  issued  against  the  de- 
fendants was  ever  served  upon  any  of  them 
is  not  shown.  None  of  them  appeared.  A 
guardian  ad  litem  filed  a  perfunctory  an- 
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8wer  for  the  Infants,  and  then  paid  no  far- 
ther attention  to  the  case.  A  reference  to 
the  master  commissioner  was  directed  to  au- 
dit claims.  Plaintiff  Tutt  appeared  before 
the  master  commissioner  and  gave  his  depo- 
sition. The  commissioner  says  he  notified 
the  parties.  How  is  not  shown.  Perhaps  it 
was  by  advertisement  in  a  newspaper,  as  the 
order  of  reference  directed  that  course 
among  others.  Claims  amounting  to  about 
$175  were  presented  and  allowed.  About 
three  years  later  there  was  a  Judgment  en- 
tered decreeing  a  sale  of  the  two  tracts  of 
land  described  in  the  petition,  or  so  much 
as  might  be  necessary  to  pay  the  debts  al- 
lowed in  the  commissioner's  report  and  the 
cost  of  the  action.  The  commissioner  sold 
the  land,  all  ot  It,  for  $385.45.  The  two 
tracts  were  not  sold  separately,  but  sold  to- 
gether it  appears.  A  deed  was  made  to  the 
assignee  of  purchaser  in  the  course  of  a 
year  or  so.*  Two  or  three  years  later  the  pur- 
chaser was  awarded  a  writ  of  possession. 
Then  the  widow  and  children  seem  to  hare 
become  aware  that  they  had  been  sued  and 
their  home  had  been  sold.  They  moved  the 
court  to  set  aside  the  Judgment  ordering  the 
Bale  and  the  Judgment  awarding  the  writ  of 
possession.  The  court  at  first  overruled  the 
motion,  bat  subseQuently,  upon  notice  to  the 
vendee  of  the  purchaser  (S.  S.  Combs),  did 
set  aside  the  Judgment  of  sale.  In  the  mean- 
time the  plaintiff  in  the  suit  had  died,  and 
for  more  than  a  year  the  suit  was  not  re- 
vived. It  is  not  revived  yet  so  far  as  that 
plaintiff  Is  concerned.  But  he  was  not  the 
only  plaintiff.  A  creditor  who  files  a  suit 
to  settle  the  estate  of  a  deceased  person 
brings  the  action  necessarily  on  behalf  of 
all  other  creditors,  who  by  filing  their  claims 
become  parties  to  the  action.  Civ.  Code 
Prac.  i  432.  So,  when  E.  C.  Tutt  died,  and 
his  claim  was  suffered  to  abate,  the  action 
was  nevertheless  on  the  docket  for  all  other 
claimants  who  had  appeared  In  the  action. 
The  original  plaintiff  could  not  have  dis- 
missed the  suit  to  the  prejudice  of  the  other 
creditors.  His  death  removed  him  from  the 
case.  Thereafter  the  personal  Interest  be 
had  represented  devolved  upon  his  personal 
representative.  But  the  latter  by  failing  to 
revive  his  intestate's  cause  of  action  could 
not  prejudice  the  rights  of  the  other  cred- 
itors. Though  they  may  not  have  appeared 
on  the  docket  as  plaintiffs,  their  Interest 
made  them  such,  and  the  court  could  have 
and  should  have  ordered  one  or  more  of 
them  to  have  assumed  the  active  position 
of  plaintiff  on  the  record  for  the  benefit  of 
the  others,  if  their  interests  were  still  un- 
settled. There  may  be  other  and  sutDcient 
parties  before  the  court,  although  revivor  as 
to  one  party  may  be  barred.  Gardner  ▼. 
Roberts,  4  Ky.  Law  Rep.  614.  But  in  this 
case  the  purchaser  (now  appellant  S.  S. 
Combs)  had  paid  off  the  purchase-money 
bonds  executed  at  the  sale  of  the  land.  Pre- 
sumably the  creditors  had  all  been  paid  their 


debts.  Combs,  then,  was  the  sole  party  in 
interest,  opposed  to  the  heirs  of  Duff. 

This  case  has  been  loosely  practiced,  speak- 
ing by  the  record.  It  is  not  disclosed  that 
a  summons  was  ever  served  upon  any  party 
to  the  suit — adult  or  infant.  Nor  did  any 
appear  till  long  after  the  Judgment  of  sale 
had  beoi  entered  and  executed.  The  peti- 
tion in  the  case  prayed  for  the  sale  of  enough 
of  the  lands  of  the  intestate,  subject  to  the 
homestead  of  the  widow,  to  pay  his  debts. 
As  stated,  the  Judgment  rendered  was  for 
a  sale  of  all  the  land,  without  allotting 
homestead. 

The  errors  we  notice  are:  (1)  The  failure 
to  have  service  upon  any  of  the  defendants. 

(2)  The  appointment  of  the  guardian  ad 
litem  for  the  infants  before  they  had  been 
summoned,  or  before  any  person  had  been 
summoned  for  them.    Civ.  Code  Prac.  i  36. 

(3)  Entering  the  decree  of  sale  In  spite  of 
and  beyond  the  prayer  of  the  petition.  Civ. 
Code  Prac.  i  90.  (4)  Entering  Judgment  at 
all  without  summons  or  appearance  of  the 
defendants.  (5)  Conflrmbig  a  sale  of  two 
separate  tracts  of  land,  which  sold  as  a 
whole,  when  the  law  directed  a  sale  in  par- 
cels. (6)  All  subsequent  proceedings  save 
the  order  setting  aside  the  Judgment  of  sale. 
The  nature  of  these  errors  varies.  The  de- 
cree and  proceedings  under  it  without  the 
defendants  having  been  summoned  or  appear- 
ing is  void.  The  decree  for  relief  beyond  the 
prayer  of  the  petition  (when  defense  is  not 
made)  is  a  clerical  misprision.  The  other  er- 
rors are  such  as  may  be  corrected  by  appeal 
from  the  final  Judgment  within  the  time  al- 
lowed by  law.  B^ore  an  appeal  could  be 
prosecuted  from  a  void  Judgment  or  a  cleric- 
al misprision,  a  motion  to  correct  the  Judg- 
ment in  the  lower  court  must  first  be  acted 
on  by  that  tribunal.  The  notice  was  given 
in  this  case  to  S.  S.  Combs,  the  purchaser, 
and  the  only  remaining  party  in  interest 
It  was  served  upon  J.  J.  Ci.  Bach  as  bis  at- 
torney. It  was  also  served  upon  the  attorney 
of  record  for  the  plaintiff.  Neither  Mr. 
Bach  nor  Combs  appeared,  at  least  the  rec- 
ord does  not  show  that  either  appeared. 
If  the  notice  was  served  upon  one  not  an 
attorney  for  a  party,  the  attorney  should 
disclaim  the  relation.  It  is  presumed  that 
one  who  appears  or  suffers  himself  to  be 
treated  as  the  attorney  for  a  party  to  a  suit 
is  the  attorney  for  that  party.  Mr.  Bach 
appears  in  this  court  for  Combs.  The  sher- 
iff's certificate  is  that  he  executed  the  notice 
upon  J.  J.  C.  Bach;  "he  being  attorney  for 
S.  S.  (Tombs."  The  relationship  of  Bach  at 
that  time  to  Mr.  Combs  is  not  now  disclaim- 
ed.   We  think  the  notice  was  sufficient. 

It  Is  argued  for  appellant  Combs  that  the 
fact  the  record  falls  to  disclose  whether 
summons  was  served  proves  nothing;  that 
the  presumption  is  it  was  served.  In  a  col- 
lateral attack  upon  a  Judgment  that  is  the 
presumption.    But  this  is  not  a  collateral. 
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but  a  direct,  attack  upon  the  Judgment  It 
Is  both  by  motion  to  vacate  the  Judgment, 
and  by  appeal  from  it  In  that  state  of  case 
the  record  must  sustain  Itself.  See  Francis 
▼.  Lilly,  124  Ky.  230,  GS  S.  W.  996,  and  cases 
there  reviewed.  The  appeal  of  Duff's  heirs 
against  Ck)mbs  may  have  been  unnecessary, 
as  the  other  appeal,  that  of  Combs  v.  Duff's 
Heirs,  probably  brought  up  the  whole  ques- 
tion. But  the  matter  is  here  without  ob- 
jection to  the  form  of  appeal  and  is  accord- 
ingly disposed  of. 

The  Judgment  confirming  the  sale  and  or- 
dering deed  to  the  purchaser  does  not  appear 
to  have  been  acted  on.  Let  it  now  be  revers- 
ed In  the  appeal  of  Duff's  Heirs  v.  Combs. 
Let  the  appeal  of  Combs  be  affirmed.  On  a 
return  of  the  case  S.  B.  Combs  will  be  sub- 
stituted to  the  rights  and  place  of  those 
creditors  whose  claims  he  paid  off  when  he 
settled  the  purchase-money  bonds.  The  cir- 
cuit court  should  appoint  a  guardian  ad  litem 
to  look  after  the  Interest  of  the  infants. 


CHB8AFEAKB  A  O.  RT.  CO.  et  al.  t. 
BARNES'  ADM'R. 


(Court  of  Appeal!  of  Kentadiy. 
1909.) 


March  12, 


1.  IdASTEB  Ann  Sebvant  ($  141*)— Raii.boads 
— Dtrrr  to  Estabubh  Ruu». 

It  is  the  duty  of  railroad  companies  to  es- 
tablish and  publiBh  rules  for  the  operation  of 
trains  and  t£e  govermnent  and  control  of  em- 
ployes when  in  the  discharge  of  their  duties, 
and  the  failure  to  eatablish  and  enforce  rules 
which  will  afford  employ^  reasonable  protec- 
tion against  the  dangers  of  the  employment  will 
render  a  railroad  company  liable  for  injuries 
resulting  therefrom. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  283;  Dec.  Dig.  {  141.*J 

2.  Masteb  ard  Sebtart  ({  190*)— Iitjctt  to 
Skbtaitt— RiOET  or  Recovert. 

-Where  an  employe,  himself  free  from  neg- 
ligence which  would  defeat  a  recovery,  is  in- 
jured or  killed  by  a  violation  of  the  rules  by  a 
superior  agent  or  officer  of  the  master,  the  mas- 
ter is  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  If  468-470;  Dec.  Dig.  § 
1«0.»] 

8.  Masteb  ahd  Sxrvaitt  (S  J46*)— Rtn.n  tob 

ExPI-OTfiS— iNJtTBT   TO    SKBVAITT. 

Where  decedent,  a  memt)«r  of  a  wrecking 
crew,  when  the  train  took  a  siding  to  allow  an- 
other train  to  pass,  left  his  train  and  stood  on 
the  track  immediately  in  front  of  the  tender  of 
his  own  volition,  and  not  in  pursuance  of  any 
duty,  he  could  not  depend  on  the  observance  by 
tlie  engineer  of  a  mie  requiring  the  bell  to  be 
rung  liefore  the  engine  was  started,  and  there 
conld  be  no  recovery  from  the  railroad  company 
for  his  death  caused  by  the  engineer's  starting 
the  engine  without  ringing  the  bell. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  283;  Dec.  Dig.  I  148.*] 


4.  Masteb  and  Servant  ({  223*)— Iitjttbt  to 
Sebvant— AssuicPTioiT  of  Risk— Soopx  or 

EUFIXVniENT. 

The   servant   assumed  the  risk  in  taking 
such  position,  and  the  only  duty  the  railroad 
company  owed  decedent  was  the  duty  to  avoid  . 
injurying  him  after  his  position   of  peril   was 
discovered. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  652-838;.   Dec.  Dig.  f 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

'To  l>e  officially  reported." 

Death  action  by  Leonard  Barnes'  admin- 
istrator against  the  Chesapeake  &  Ohio  Rail- 
way Company  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed, 
with  directions  for  a  new  trial. 

Oalvln  &  Oalvln,  for  appellants.  Arthur 
C.  Hall  and  Arthur  Shackelford,  for  appei 
lee. 

CARROLL,  3.  Leonard  Barnes  was  a 
member  of  a  wrecking  crew  of  the  Chesa- 
peake &  Ohio  Railway  Company,  and  In  May, 
1907,  was  sent  out  from  Covington  with  a 
wrecking  train  to  do  some  work  In  connec- 
tion with  a  wreck  on  the  road  of  appellant 
company.  When  the  wrecking  train  arrived 
at  New  Richmond,  a  station  about  20  miles 
east  of  Covington,  It  received  notice  that  the 
wreck  had  been  cleared,  and  was  ordered  to 
return  to  Covington  as  the  second  section  of 
a  freight  train  designated  as  "first  77." 
When  the  order  to  return  was  received,  the 
engine  of  the  wrecking  train  was  cut  off 
from  the  other  cars,  and  coupled  on  to  the 
rear  end  of  the  train  next  to  the  caboose,  and 
then  backed  towards  Covington ;  the  tender 
being  in  front  of  the  engine.  When  the  train 
arrived  at  Ross'  Station,  a  place  between 
New  Richmond  and  Covington,  it  was  requli> 
ed  to  go  upon  a  side  track  to  await  the  pass- 
ing of  some  east-bound  trains.  The  freight 
train  known  as  "first  77"  was  on  this  sid- 
ing when  the  wrecking  train  reached  there, 
and  it  and  the  wrecking  train  remained  on 
the  siding  for  sometlilng  over  an  hour.  When 
an  east-bound  freight  train  passed,  the  main 
track  was  clear,  and  "first  77"  proceeded  to 
move  out  on  Its  Journey  towards  Covington. 
As  soon  as  it  started,  and  after  It  had  gone  a 
few  feet,  the  engineer  on  the  wrecking  train 
proceeded  to  follow  It  in  obedience  to  ver- 
bal orders  previously  given  lilm  by  the  con- 
ductor, who  was  at  the  depot  several  hundred 
yards  distant,  when  the  wrecking  train  start- 
ed. The  deceased,  Barnes,  and  Peacock,  and 
Scheldler,  other  members  of  the  wrecking 
crew,  had  been  sitting  on  the  main  track, 
near  the  engine  of  the  wrecking  train,  but, 
when  the  east-bound  freight  approached,  they 
left  the  main  track  and  got  on  the  siding  im- 
mediately In  front  of  the  tender  of  the  wreck- 
ing train,  In  the  space  between  the  tender  of 
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the  wrecking  engine  and  the  caboose  of  "first 
77,"  and  were  so  standing  when  the  wreclilng 
engine  started.  Barnes  and  Peacock  had 
their  faces  towards  the  caboose  of  "first  77," 
.  while  Scbeidler  was  looking  at  the  east- 
bound  freight  train  as  it  passed  on  the  main 
track.  The  conductor  of  the  east-bound 
freight,  who  was  standing  on  the  caboose  as 
tills  train  passed  the  engine  of  the  wrecking 
train,  erldently  saw  the  position  of  peril  the 
men  were  placed  in  by  the  movement  of  the 
engine  of  the  wrecking  train,  and  halloed  to 
Scheidler,  who  immediately  jumped  oft  of  the 
siding  track,  thereby  escaping  injury,  but 
Barnes  and  Peacock,  who  did  not  receive  any 
warning  or  notice,  did  not  move  from  their  po- 
sition on  the  siding  track,  and  were  knocked 
down,  run  over,  and  killed  by  the  tender. 
Neither  the  engineer  nor  the  fireman  bad  any 
notice  of  the  position  of  these  three  men,  and 
did  not  learn  of  the  accident  until  some  per- 
son called  their  attention  to  it,  when  the  en- 
gine was  immediately  stopped.  The  adminis- 
trator of  Barnes  brought  this  action  against 
the  appellee  company  and  Montieth,  the  en- 
gineer, to  recover  damages  for  the  death  of 
his  intestate.  The  negligence  charged  in  the 
petition  consisted  in  the  fact  that  the  engi- 
neer of  the  wrecking  train  started  bis  engine 
without  having  received  any  signal  to  do  so, 
and  without  giving  any  warning  by  sounding 
the  whistle  or  ringing  the  bell  of  his  inten- 
tion to  start,  thus  violating  the  rules  of  the 
company  which  provided  that  an  engineer  be- 
fore starting  his  train  should  sound  the  whis- 
tle of  the  engine  or  ring  the  bell  thereof  as  a 
warning  and  notice  of  his  intention  so  to  do. 
Upon  a  trial  before  a  Jury,  a  verdict  was  re- 
turned against  the  company  and  the  engineer. 
We  are  asked  to  reverse  the  Judgment  enter- 
ed upon  the  verdict  for  errors  of  the  trial 
court  in  the  admission  of  evidence.  In  the  giv- 
ing of  instructions,  because  the  verdict  Is  ex- 
cessive, and  for  failure  to  give  a  peremptory 
instruction. 

The  weight  of  the  evidence  conduces  to 
show  (1)  that  an  hour  or  more  prior  to  the 
accident  the  conductor  of  the  wrecking  train 
gave  the  engineer  verbal  orders  to  follow 
"first  77"  as  soon  as  it  moved  out  but  there 
Is  no  evidence  that  Barnes  bad  any  notice  of 
information  of  this  order;  (2)  that  the  engi- 
neer or  fireman  did  not  know  that  Barnes  or 
the  other  men  were  on  the  side  track  imme- 
diately In  front  of  the  tender  when  the  en- 
gine was  started;  (3)  that  neither  the  engi- 
neer nor  fireman  gave  any  notice  or  warning 
by  ringing  the  bell  or  sounding  the  whistle 
of  the  Intention  to  move  the  train;  (4)  that 
a  rule  of  the  company  requires  that  "the  en- 
gine bell  must  be  rung  when  an  engine  Is 
about  to  move."  As  we  are  of  the  opinion 
that  the  peremptory  instruction  requested  by 
the  company  should  have  been  given,  we  will 
consider  the  case  upon  the  assumption  that 
the  rules  of  the  company  required  that  the 
engineer  of  the  wrecking  train  should  ring, 
or  have  his  engine  bell  rung,  before  he  start- 


ed the  train,  and  that,  in  violation  of  these 
rules,  he  started  the  engine  without  ringing 
the  bell  or  sounding  the  whistle,  or  giving 
other  notice  of  bis  intention.  It  must  be  fur- 
ther assumed,  as  there  Is  no  evidence  to  the 
contrary,  that  neither  the  engineer  nor  the 
fireman  nor  the  conductor  knew  or  had  any 
reasonable  grounds  to  believe  that  Barnes  or 
the  other  men  were  standing  on  the  side 
track  when  the  engine  started. 

The  question,  therefore,  to  be  determined, 
comes  to  this :  Did  the  company  and  the  en- 
gineer owe  a  duty  to  Barnes  to  ring  the  bell 
or  sound  the  whistle  before  starting  the  train? 
If  they  did  not,  then  the  failure  to  give  tbi.s 
notice  was  not  negligence  as  to  them,  and 
consequently  there  can  be  no  recovery.  If 
the  rules  of  the  company  are  intended  for  the 
protection  of  employes  who  are  not  at  the 
time  engaged  in  any  service  in  connection 
with  their  employment,  or,  to  put  it  in  an- 
other way,  if  the  employes  have  a  right  at  all 
times  to  rely  upon  the  fact  that  the  rules  of 
the  company  will  be  observed,  although  they 
may  not  at  the  time  be  engaged  in  the  dis- 
charge of  any  duty  for  the  company  or  with- 
in the  scope  of  their  employment,  then  the 
failure  to  ring  the  bell  before  starting  the 
engine  was  negligence.  On  the  other  band,  if 
the  rules  are  only  Intended  for  the  use  and 
protection  of  the  employes  when  they  are  en- 
gaged In  the  performance  of  some  duty  with- 
in the  scoiJe  of  their  employment,  or  that  la 
made  necessary  by  the  exigencies  of  the  oc- 
casion, or  that  Is  being  carried  out  In  obedi- 
ence to  the  orders  of  a  superior  oflBcer,  it 
follows  that  Barnes  was  not  entitled  to  de- 
pend upon  the  rules  requiring  that  tlie  bell 
should  be  rung  before  the  engine  was  started, 
and  hence  there  can  be  no  recovery  for  his 
death,  as  at  the  particular  time  be  was  not 
engaged  in  any  service  for  the  company.  He 
was  merely  standing  on  the  track  waiting 
for  another  train  to  pass,  when  no  duty  that 
he  owed  to  the  company  or  within  the  scope 
of  his  employment  required  him  to  be  there. 

It  is  a  duty  imposed  upon  railroad  com- 
panies to  establish  and  publish  rules  for 
the  operation  of  trains  and  the  government 
and  control  of  employ&s  when  in  the  di.s- 
charge  of  their  duty  for  the  purpose  of  pro- 
moting the  safety  of  the  employes  and  to 
protect  them  from  the  negligence  of  eacli 
other;  and  the  failure  to  establish,  promul- 
gate, and  enforce  rules  which,  if  observed, 
will  afford  the  employes  reasonable  protec- 
tion against  the  dangers  of  the  employment 
and  avoid  exposing  them  to  unnecessary 
risks,  will  render  the  company  liable  in  dam- 
ages for  accidents  and  injuries  occurring 
because  of  such  failure.  1  Shearman  &  Red- 
fleld  on  Negligence,  §  202;  Elliott  on  Rail- 
roads, i  1280;  Thompson  on  Negligence,  SJ 
4135-4173 ;  Nolan  v.  New  York,  N.  H.  &  II. 
R.  Co.,  70  Conn.  159,  39  Atl.  115,  43  L.  R.  A. 
305,  and  extended  note.  A.nd  when  an  em- 
ploye, who  is  himself  free  from  negligence 
that  would  defeat  a  recovery.  Is  Injured  or 
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killed  by  a  violation  by  a  superior  agent  or 
officer  of  the  company  of  tlie  rules,  an  action 
to  recover  damages  for  the  loss  will  lie.  The 
reason  of  this  is  that  the  employes  have  the 
right  to  assume  that  their  superiors  will  ob- 
serve the  rules  set  down  for  their  guidance 
and  government,  and  will  not  In  violation  of 
these  rules,  or  without  regard  to  them,  do 
anything  that  will  place  other  employes  in 
peril.  In  the  management  and  operation  of 
trains  the  employes  are  called  upon  at  all 
times  of  the  day  and  night  in  the  perform- 
ance of  their  duties  to  place  themselves  in 
positions  of  great  peril,  where  the  slightest 
movement  of  the  train  without  notice  will 
endanger  limb  as  well  as  life.  But  they  go 
confidently  Into  these  hazardous  places,  re- 
lying upon  the  rules  of  the  company  to  pro- 
tect them,  and  feeling  that  the  train  will 
not  be  moved  until  some  warning  or  notice 
has  been  sounded  in  accordance  with  the 
rules.  It  has  therefore  come  to  pass  that 
absolute  obedience  to  the  rules  established 
for  the  movement  of  trains  is  of  the  first  im- 
portance. It  is  Indispensable  to  the  safety 
of  life  and  protection  of  property  that  car- 
riers engaged  in  the  hazardous  business  of 
transportation  by  modern  methods  should  de- 
vise and  publish  these  rules,  not  only  for 
the  safety  of  the  public,  but  for  the  protec- 
tion of  the  employes.  If  It  were  not  for 
the  establishment  and  promulgation  of  these 
rules,  and  the  fact  that  obedience  to  them 
is  unconditionally  exacted,  and  very  general- 
ly accorded,  employee  engaged  in  the  opera- 
tion of  trains  would  be  constantly  In  danger 
from  the  Innumerable  situations  in  which  the 
failore  to  observe  rules  would  Involve  them. 
But  these  principles,  so  well  recognized  and 
generally  enforced,  do  not  reach  the  question 
we  are  dealing  with.  They  are  applicable  to 
employ^  who  are  engaged  in  some  service 
within  the  scope  of  their  employment,  or 
that  are  demanded  by  an  emergency,  or  per- 
formed in  obedience  to  the  orders  of  a  su- 
perior, and  should  not  be  extended  so  as  to 
embrace  employes  who  are  not  at  the  time 
engaged  within  the  scope  of  their  employ- 
ment, or  acting  In  obedience  to  the  orders  of 
a  superior,  or  performing  some  duty  that  a 
sudden  emergency  has  Imposed.  It  follows 
from  this  that  the  deceased  did  not  come 
ander  the  protecting  care  of  the  rules,  and 
therefore  neither  the  engineer  nor  the  com- 
pany is  liable  In  damages  for  bis  death,  be- 
cause a  careful  examination  of  the  record 
falls  to  disclose  any  evidence  that  even  con- 
duces to  show  that  Barnes  In  standing  on  the 
track  in  front  of  the  tender  was  performing 
any  duty  that  he  owed  to  the  company. 
He  did  not  take  the  position  in  obedience  to 
a  request  from  any  person.  Nor  did  bis  em- 
ployment require  him  to  be  there.  The  rule 
requiring  the  ringing  of  the  bell  before  the 
engine  started  was  not  Intended  for  the  pro- 


tection of  persons  on  the  track  in  places 
where  their  duties  did  not  require  them  to 
be.  If  Barnes  could  claim  the  protection  of 
the  rule,  so  could  any  other  person  who 
might  be  there.  Unless  the  rules  are  con- 
fined to  employ^  engaged  In  some  duty  un- 
der the  conditions  hereinbefore  set  out,  then 
the  rule  requiring  the  ringing  of  the  bell 
and  all  other  rules  established  by  the  com- 
pany for  the  operation  of  its  trains  and  the 
government  and  protection  of  its  employf-s 
must  be  held  to  be  enacted  for  the  benefit 
of  every  person  whether  he  be  an  employs 
or  not,  because  the  fact  that  Barnes  was  an 
employe  did  not  afford  him  any  protection 
when  outside  the  line  of  his  duty. 

Some  point  is  made  that  the  engineer 
moved  the  train  without  a  signal  from  the 
conductor  so  to  do,  but  the  uncontradicted 
evidence  is  that  the  conductor  had  received 
orders  as  to  the  movement  of  the  train,  and 
reported  these  orders  at  least  once  to  the  en- 
gineer, who  thoroughly  understood  that  be  was 
to  follow  "first  77"  from  Ross.  The  fact  that 
the  orders  were  given  to  the  engineer  by  the 
conductor  verbally,  and  some  hour  or  more 
before  the  train  was  moved  at  Ross,  is  to; 
tally  immaterial,  as  there  is  no  doubt  that 
the  train  was  moved  in  obedience  to  the 
orders,  no  matter  when  they  were  given; 
but,  if  the  train  bad  not  been  moved  In 
obedience  to  the  orders,  It  would  not  aCTect 
the  question  here  involved,  as  Barnes  bad 
no  right  in  the  position  he  was  to  rely  upon 
the  orders.  He  had  no  concern  whatever  in 
the  orders  given  as  to  the  movement  of  the 
train.  The  orders  under  which  the  train 
was  moved,  or  the  observance  or  violation 
of  them,  have  no  place  in  this  case. 

Unfortunately  for  Barnes  he  got  on  the 
track  for  his  own  convenience  or  pleasure. 
The  passing  train  does  not  help  the  case,  as 
he  was  not  required  to  get  on  the  siding  and 
avoid  it.  He  could  as  well  and  as  easily 
have  taken  a  position  on  the  other  side  of 
the  main  track,  or  on  the  other  side  of  the 
passing  track,  or  he  might  have  gone  into  the 
caboose  of  the  wrecking  train,  where  in  truth 
his  place  of  safety  was.  But,  as  he  chose 
to  stand  on  the  passing  track  in  front  of 
the  tender,  he  took  the  risk  of  the  place. 
The  only  duty  the  company  owed  him  was 
to  avoid  Injury  to  him  after  his  position  of 
peril  was  discovered,  and  there  Is  no  evi- . 
deuce  whatever  to  support  this  view.  The 
rule  of  the  company  invoked  and  under 
which  a  recovery  was  had  does  not  embrace 
this  case.  As  this  rule  and  its  violation  is 
the  only  negligence  relied  on  in  the  petition, 
we  feel  obliged  to  say  that  the  request  of 
the  defendant  for  a  peremptory  instruction 
should  have  been  granted. 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  In  conformity  with 
this  opinion. 
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HARKNESS  v.  LISLB  et  al. 

LISLE  et  al.  t.  SAME  (two  cases). 

(Court  of  Appeals   of  Kentucky.     March  16, 
1909.) 

1.  Wnxs  (I  590*)  — CoNSTBucTioR  — Estate 
Devised. 

To  determine  the  nature  of  the  estate  de- 
vised, reference  may  be  made  to  other  devises 
in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1298;    Dec  Dig.  {  590.*] 

2.  Wills  (|  597*)  —  Cowstbuctioh  —  Estate 
Devised. 

A  will,  devising  to  a  son  "and  his  children" 
250  acres  of  land,  gave  him  a  fee-simple,  and 
not  a  life,  estate,  especially  in  view  of  other 
devises  showing  that  testator  knew  what  lan- 
guage to  employ  in  giving  a  life  estate,  and  in 
view  of  a  clause  restraining  alienation  of  the 
various  tracts  devised,  and  in  view  of  a  pro- 
vision requiring  the  son  to  pay  $4,200  to  his 
brothers  and  sisters. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1320;    Dec  Dig.  i  507.»] 

8.  Deeds  (|  149*)  —  Conditions  —  Restraint 
OF  AuBWATioN— Validity. 

A  condition  to  a  grant  against  alienation 
to  any  one  is  void,  but  conditions  preventing 
alienation  to  a  specified  person,  or  his  heirs, 
etc.,  are  valid. 

VEd,  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  478;  Dec  Dig.  S  149.*] 

4.  Wills  (|  601*)— Devises— Pbovisiohs  Rb- 

PTioNANT  TO  Devise  in  Fee. 

A  devise  over  of  an  estate  devised  in  fee 
is  void. 

[Ed.  Note.— For  other  eases,  see  Wills,  <3ent 
Dig.  S  1340;  Dec  Dig.  i  601.*] 

6.  Deeds  (|  149*)  —  Conditions  —  Resthaint 
on  Alienation— Validity. 

A  restraint  on  alienation  for  a  reasonable 
time  is  valid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  479;   Dec  Dig.  8  149.*] 

6.  Estates  (g  5*)— Vested  Fex-Siuple  Es- 
tates—Essentials— Right  to  Alienate. 

Right  to  alienate  is  an  inherent  and  insep- 
arable quality  of  vested  fee-simple  estates. 

[Ed.  Note.— For  other  cases,  see  Estates,  Ont. 
Dig.  t  5 ;   Dec  Dig.  S  5.*] 

7.  Wills  (J  649*)  — CoNDrrioNS- Restraint 
on  Alienation  —  Validity  —  Reasonable- 
ness. 

A  provision,  prohibiting  devisees  of  fee- 
simple  estates  from  alienating  or  incumbering 
the  land  during  the  lifetime  of  any  of  the  de- 
visees, testators  children,  is  void  as  restrain- 
ing alienation  for  an  unreasonable  time. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1540;  Dec  Dig.  f  649.*] 

Appeals  from  Clrcnit  Court,  Scott  (bounty. 

"To  be  officially  reported." 

Action  by  James  L  Lisle  end  another 
against  Rnfus  Lisle,  Jr.,  and  others.  From 
the  Judgment,  L.  V.  Harkness  appeals  against 
James  L.  Lisle  and  others;  James  L.  Lisle 
and  others  appeal  against  Rufus  Lisle,  Jr., 
and  others ;  and  Rufns  Lisle,  Jr.,  and  others 
appeal  against  James  L  Lisle  and  othera 
Affirmed  on  first  and  third  appeals;  re- 
versed on  second. 


Samnd  M.  Wilson,  for  L.  V.  Harkness.  Ol 
L  Williamson,  for  J.  L.  Lisle  and  others. 
Bradley  &  Bradley,  for  Rufus  Lisle,  Jr.,  and 

others. 

CLA^,  O.  These  appeals  Involve  tbe  con- 
structlOD  of  the  will  of  Rufus  Lisle,  a  prom- 
inent farmer  and  breeder  of  thoroughbred 
sto<^,  who  died  a  resident  of  Fayette  county, 
Ky.,  In  the  year  1S91,  and  the  validity  of  tbe 
proceedings  of  the  Scott  circuit  court  decree- 
ing a  sale  of  the  tract  of  land  devised  by 
Rufus  Lisle  to  his  son,  James  L  Lisle.  The 
appeals  will  therefore  be  considered  together. 

This  action  was  instituted  by  James  L^ 
Lisle  and  his  wife,  Pattle  C.  Lisle,  against 
their  only  living  children,  Rufus  Lisle,  Jr., 
and  Lillian  Lisle,  Infants  over  14  years  of 
age,  and  their  statutory  guardian,  Victor 
Bradley,  and  John  H.  Payne  and  E.  P.  Hal- 
ley,  Sr.,  trustees  under  the  last  will  and  tes- 
tament  of  Rufus  Lisle,  Sr.  The  petition 
charges  that  by  the  fifth  clause  of  tbe  will  of 
Rufus  Lisle,  Sr.,  the  testator  devlsM  to 
James  L  Lisle  a  fee-simple  title  to  the  250 
acres  of  land  known  as  the  "Duke  place," 
located  in  Scott  county,  Ky.,  and  that  tbe 
fifteenth  clause  of  said  will  was  an  unreason- 
able restraint  upon  the  fee  so  devised,  and 
was  therefore  null  and  Told.  It  Is  further 
charged:  That  If  the  estate  devised  to 
James  L.  Lisle  was  not  a  fee  simple,  it  was 
a  Joint  estate  in  fee  with  bis  children  and 
a  vested  estate  in  possession,  and  could  not 
be  divided  without  materially  impairing  its 
value  and  tbe  value  of  plaintltrs  interest 
therein;  that  It  would  be  to  the  interest  of 
the  Joint  owners  therein.  Including  the  in- 
fant defendants,  to  sell  the  property  and  re- 
invest the  proceeds  In  other  land  which  would 
yield  a  better  Income.  It  was  further  charg- 
ed: That  the  trustees  named  in  the  will 
attempted  to  comply  with  Its  provisions  by 
deeding  the  250  acres  of  land  In  Scott  coun- 
ty to  James  L.  Lisle  and  his  children.  That 
the  granting  clause  of  said  deed  was  as  fol- 
lows, "The  party  of  the  first  part  does  hereby 
sell  and  convey  unto  the  party  of  the  second 
part,  their  heirs  and  assigns,  the  following 
described  real  property,"  etc. ;  and  the  haben- 
dum of  said  deed  was  as  follows:  "To  have 
and  to  hold  said  property  unto  the  party 
of  the  second  part,  their  heirs  and  assigns 
forever."  The  petition  then  alleges  that  the 
deed  so  made  did  not  conform  to  the  provi- 
sions of  the  will,  and  prays  for  a  construc- 
tion of  said  will,  asking  that,  if  It  be  adjudg- 
ed that  plaintiff  James  L.  Lisle  was  the  ex- 
clusive owner  of  the  fee  in  said  property,  the 
deed  be  reformed  so  as  to  invest  him  with 
that  character  of  title;  also,  that  paragraph 
15  of  said  will  be  adjudged  an  unreasonable 
limitation  upon  the  estate  devised,  and  that 
it  be  held  for  naught  and  void;  and  that  if 
the  property  be  held  to  be  a  Joint  fee  in 
James  L.  Lisle  and  his  children,  or  that  he  be 
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the  owner  of  a  life  estate  with  remainder  to 
his  children,  the  property  be  sold  and  the 
proceeds  reinvested  under  the  direction  of 
the  court 

Process  was  properly  served  upon  John  H. 
Payne  and  B.  P.  Halley,  Sr.,  trustees,  and  np- 
on  the  Infant  d^endants,  Rnfus  Lisle,  Jr., 
and  LUUan  Lisle,  and  npon  their  statutory 
guardian,  Victor  Bradley.  All  the  parties 
therefore  were  before  the  court  A  demurrer 
was  filed  by  the  Infant  defendants  to  that 
portion  of  the  petition  charging  that  plain- 
tiff was  entitled  either  to  the  absoluteyfee  or 
to  a  Joint  fee  with  his  children.  It  was  con- 
tended by  their  guardian  that  the  estate  de- 
Tlsed  to  James  L.  Lisle  was  simply  a  life 
estate.  This  demurrer  was  sustained  to  that 
paragraph  containing  the  plea  that  the  estate 
devised  was  an  absolute  fee  simple  In  James 
Lk  Lisle.  It  was  overruled  as  to  that  para- 
graph pleading  a  joint  estate  in  fee  simple 
tn  him  and  his  children,  and  Judgment  en* 
tered  in  accordance  with  the  decision  on  the 
demurrer.  James  L.  Lisle  appeals  from  that 
portion  of  the  Judgment  sustaining  defend- 
ants' demurrer  to  the  paragraph  pleading  an 
absolute  fee-simple  title  In  James  L.  Lisle. 
The  Infant  defendants  and  their  guardian 
appeal  from  that  portion  of  the  Judgment 
adjudging  a  Joint  fee-simple  estate  In  James 
It.  Lisle  and  his  children.  Thereafter  proof 
was  taken  npon  the  question  of  indivisibility 
and  the  advantages  to  be  derived  from  a 
sale  and  reinvestment  of  the  proceeds.  The 
case  was  then  submitted,  and  it  was  adjudged 
by  the  court  that  the  property  could  not  be 
divided  without  materially  Impairing  Its 
value  as  a  whole,  or  the  several  parts  there- 
of, that  the  fifteenth  danse  of  the  will  of 
Rnfus  Lisle,  Sr.,  was  Illegal  and  void,  and 
that  the  property  be  sold  for  the  purpose  of 
reinvestment  It  was  further  ordered  that 
the  proceeds  of  the  sale  be  held  subject  to 
the  further  orders  of  the  court.  It  appears 
that,  prior  to  the  Institution  of  the  proceed- 
bigs,  appellant  L.  V.  Harkness  agreed  In 
writing  with  James  L.  Lisle  to  purchase  the 
land  at  the  price  of  $150  per  acre.  The  tes- 
timony shows  that  this  was  in  fact  a  high 
price,  and  that  the  sale  at  such  a  price  was 
very  advantageous  to  all  parties  concerned. 
Upon  the  sale  by  the  master  commissioner, 
L.  V.  Harkness  complied  with  his  agreement 
and  purchased  the  property  at  a  specified 
price.  In  due  time  he  filed  exceptions  to 
the  sale.  Certain  of  these  exceptions  it  will 
be  unnecessary  to  notice.  The  principal  ex- 
eq)tlons  relied  npon  are:  (a)  That  the  court 
erred  In  holding  that  the  estate  devised  was 
a  Joint  estate  In  fee  simple  in  James  L.  Lisle 
and  Us  children;  it  being  contended  that 
plaintiff  James  L.  Lisle  had  either  a  fee- 
simple  estate  or  an  estate  for  life,  with  re- 
mainder to  his  children,  (b)  That  the  court 
erred  In  holding  that  the  restraint  npon  the 
alienation  of  the  property,  imposed  by  the 
fifteenth  clause  of  the  will,  was  illegal  and 
void,    (c)  That  the  deed  from  John  H.  Payne 


and  K.  P.  Halley,  Sr.,  trustees  for  James  L. 
Lisle  and  his  children,  does  not  conform  to 
the  will  of  Rufns  Usle,  Sr.  All  of  the  pur- 
chaser's exceptions  were  overruled,  and  he 
appeals. 

We  shall  now  proceed  to  a  consideration  of 
the  questions  Involved  on  this  appeal.  The 
will  in  question  bears  date  of  October  7, 
1890.  It  was  probated  November  28,  1891. 
In  the  first  clause  the  testator  directs  the 
payment  of  his  debts.  In  the  second  clause 
the  testator  devises  and  bequeaths  to  bis  wife, 
Mary  M.  Lisle,  for  and  during  her  natural 
life,  a  certain  farm,  also  the  Income  of  cer- 
tain shares  of  stock.  He  then  provides  that, 
at  the  death  of  his  wife,  the  shares  of  stock 
should  be  divided  equally  among  bis  chil- 
dren, James  L.  Lisle,  Hampton  Halley  Lisle, 
Virginia  H.  Lisle,  Nancy  Lisle,  and  Miriam 
Lisle,  but  that  at  the  death  of  his  wife,  if 
any  of  his  children  should  be  dead  leaving 
issue,  said  issue  should  take.  In  such  shares 
of  stock,  the  same  interest  that  the  parent 
would  have  taken,  if  living,  end,  if  any  child 
should  die  without  issue  living,  then  the 
share  of  such  child  should  be  divided  equally 
among  his  living  children  and  the  issue  of 
any  child  that  might  be  dead.  In  the  third 
clause  certain  stock  and  agricultural  imple- 
ments and  household  furniture  are  devised 
to  his  wife.  Clause  4  directs  that  the  testa- 
tor's blooded  horses  be  sold  by  his  executors. 
Clause  6,  which  relates  particularly  to  the 
property  Involved  In  this  action,  is  as  fol- 
lows: "I  give,  devise  and  bequeath  to  my 
son  James  L.  Lisle  and  his  children  two 
hundred  and  fifty  (250)  acres  of  the  tract  of 
land  I  own  in  Scott  county,  Kentucky,  known 
as  the  Duke  place,  said  two  hundred  and 
fifty  (2S0)  acres  is  to  be  laid  off  so  as  to  in- 
clude all  the  houses,  buildings  and  improve- 
ments on  said  land,  upon  the  condition  that 
my  said  son  shall  pay  to  my  daughter  Vir- 
ginia H.  Lisle  one  thousand  dollars  ($1,- 
000.00)  at  once,  and  the  further  sum  of  eight 
hundred  dollars  ($800.00)  when  she  is  twen- 
ty-five (25)  years  of  age,  and  upon  the  fur- 
ther condition  that  be  shall  pay  my  other 
children,  Hampton  Halley,  Nancy  and  Mir- 
iam, each  the  sum  of  eight  hundred  dollars 
($800.00)  as  they  respectively  become  twenty- 
five  (25)  years  of  age.  I  require  my  said  son 
to  make  said  eight  hundred  dollars  ($800.00) 
payments,  because  of  advancements  that  I 
have  heretofore  made  to  him.  I  also  devise 
and  bequeath  to  my  said  son  James  fifty  (50) 
shares  of  stock  in  the  Fayette  National  Bank, 
Lexington,  Kentucky,  to  be  delivered  to  him 
as  soon  as  possible  after  my  death.  He  shall 
have  the  right  to  do  as  he  pleases  with  said 
stock."  By  clause  6  the  land  devised  to  the 
testator's  wife  for  life,  together  with  certain 
bank  stock,  is  devised  and  beiqueathed  "to  my 
son  Hampton  Halley  Lisle,  and  his  children." 
By  clause  7  the  remainder  of  the  Duke  place 
(the  other  part  of  which  was  conveyed  to 
James  L.  Lisle)  was  devised  "to  my  daughter, 
Virginia  H.  Lisle  and  her  children,"  and  it  is 
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provided:  "•  •  •  The  said  land  shall  be 
owned  and  held  by  my  said  daughter  as  her 
sole  and  separate  estate,  free  from  the  debts 
and  control  of  any  husband  she  may  bare." 
Certain  bank  stock  Is  also  bequeathed  to  his 
said  daughter.  By  clause  8  the  testator  de- 
vised and  bequeathed  "to  my  daughter  Nan- 
cy Lisle  and  her  children"  one-half  of  a  tract 
of  350  acres,  with  the  provision  that  "said 
land  shall  be  owned  and  held  by  my  said 
daughter  as  her  sole  and  separate  estate, 
free  from  the  debts  or  control  of  any  hus- 
band she  may  have."  By  this  clause  certain 
shares  of  stock  were  also  bequeathed  to  his 
daughter  Nancy.  By  clause  9  the  testator  de- 
vised and  bequeathed  "to  my  daughter  Mir- 
iam H.  Lisle  and  her  children"  the  other  half 
of  the  3S0  acres  of  land,  "to  be  owned  and 
held  as  her  sole  and  separate  estate,  free 
from  the  debts  and  control  of  any  husband 
she  may  have."  This  daughter  is  also  be- 
'Queathed  certain  bank  stock.  Clause  10  Is  as 
follows:  "If  It  is  deemed  advisable  by  the 
trustee  hereinafter  named  to  Invest  the  flfty- 
elgbt  hundred  dollars  ($5,800.00)  mentioned 
In  the  devise  to  my  daughters  Nancy  and 
Miriam,  or  any  part  in  buildings  and  Im- 
provements on  the  tracts  of  land  devised  to 
them,  the  said  trustee  shall  have  power  and 
authority  to  expend  the  whole  or  any  part  of 
«ald  sum  In  such  buildings  and  Improve- 
ments." Clause  11  Is  as  follows:  "I  here- 
by authorize  John  H.  Payne  and  Edmond 
Halley,  Senior,  to  divide  the  tract  of  three 
hundred  and  fifty  (350)  acres  of  land  devised 
to  my  daughters  Nancy  and  Miriam  and  to 
execute  the  deeds  necessary  to  Invest  each 
of  them  and  the  trustee  hereinafter  named 
with  title  to  the  land  allotted  to  them  in  said 
division.  The  said  John  H.  Payne  and  Ed- 
mond Halley,  Senior,  are  also  authorized  and 
empowered  to  divide  the  land  devised  to  my 
daughter  Virginia  and  son  James,  and  to 
make  deeds  investing  them  and  the  trustee 
hereinafter  named,  with  title  to  the  lands  al- 
lotted to  each  of  them  in  said  division,  and 
for  the  purpose  of  making  said  division  and 
deeds  I  hereby  Invest  them  with  all  neces- 
.sary  power  and  authority  in  the  premises." 
Clauses  12,  13,  and  14  It  will  be  unnecessary 
to  consider.  Clause  15  is  as  follows:  "Nei- 
ther of  my  children  nor  the  trustee  herein 
named  shall  sell,  convey  or  in  any  way 
charge  or  incumber  the  land  herein  devised, 
for  any  purpose  whatever  during  the  lifetime 
of  any  of  my  said  children." 

The  first  question  to  be  determined  is: 
What  estate  in  the  land  in  question  was  de- 
vised to  James  L.  Lisle?  The  language  em- 
ployed is:  "I  give,  devise  and  bequeath  to 
my  son  James  L.  Lisle  and  his  children," 
etc.  This  language  brings  the  case  within 
the  rule  laid  down  in  one  of  three  lines  of 
cases.  One  class  of  cases  is  to  the  effect 
that  the  parent  takes  a  Joint  estate  in  fee 
simple  with  his  children  then  born  or  there- 
after to  be  born.  Turner  v.  Patterson,  5 
X>ana,   295;    Cessna   v.    Cessna's  Adm'r,   4 


Bush,  516;  Powell  v.  Powell,  5  Bush.  620.  96 
Am.  Dec.  372 ;  Bell  v.  Klnneer,  101  Ky.  271, 
40  S.  W.  680,  72  Am.  St  Rep,  410.  Another 
class  of  cases  is  to  the  effect  that  the  parent 
takes  merely  a  life  estate  with  remainder 
to  his  children.  Fletcher  v.  Tyler,  92  Ky. 
145, 17  S.  W.  282,  36  Am.  St  Rep.  5S4 ;  Smith 
V.  Upton,  13  S.  W.  721,  12  Ky.  Law  Rep.  28 : 
Davis  V.  Hardin,  80  Ky.  672.  Then  there  is 
another  doss  of  cases  where  the  word  "chil- 
dren" Is  used  In  the  sense  of  "heirs."  This 
construction  is  adopted  only  in  those  cases 
where,  upon  consideration  of  the  whole  will, 
it  is  evident  that  the  words  were  used  as 
words  of  limitation  and  not  of  purchase. 
Childers  v.  Logan,  65  S.  W.  124.  23  Ky.  Law 
Rep.  1239;  Moran  v.  DlUehay,  8  Bush.  434; 
Hood  V.  Dawson,  98  Ky.  285.  33  S.  W.  75; 
Lachland's  Heirs  v.  Downing's  Ex'rs,  11  B. 
Mon.  32 ;  Williams  ▼.  Duncan,  92  Ky.  125,  17 
S.  W.  330. 

In  the  case  of  Williams  v,  Duncan,  supra, 
the  court  said:  "  'ChUdren'  is  not  like  'heirs.' 
or,  as  construed  under  our  statute,  'heirs  of 
the  body,'  a  word  of  limitation,  importing 
by  its  own  force  a  fee-simple  estate.  Never- 
theless it  has  been  often  found  necessary,  in 
order  to  effectuate  the  Intention  of  the  tes- 
tator, made  manifest  to  the  court  by  con- 
sidering the  whole  will,  to  give  it  a  meaning 
different  from  its  legal,  and  perhaps  popular, 
signification.  Accordingly,  It  has  been  in 
some  cases  held  to  indicate  a  life  estate,  in 
others  a  Joint  estate,  and  in  others  courts 
have  not  hesitated  to  interpret  it  in  the 
sense  of  'heirs'  and  allow  it  the  same  effect 
The  testator  in  tals  case  left  a  widow  and 
four  children,  two  sons,  one  being  married, 
and  his  daughters,  both  of  whom  had  bus- 
bands.  To  each  of  the  sons  he  gave  a  lot  of 
land  absolutely.  To  each  of  his  two  daugh- 
ters be  also  gave  a  distinct  parcel,  and  otie 
lot  Jointly;  but  in  every  Instance  previous 
to  the  eleventh  clause  the  name  of  each 
daughter  was  coupled  with  the  words  'and 
her  children,'  or  in  case  of  the  Joint  devise 
'their  children.'  and  in  one  clause  a  sum  of 
money  was  required  to  be  paid  by  one  son  to 
Mrs.  Tyler  to  make  her  equal,  which  he  di- 
rected to  be  invested  'for  the  benefit  of  said 
daughter  and  her  children,'  and  be  was  even 
so  particular  as  to  direct  the  lot.  given  Joint- 
ly, to  be  laid  oft.  so  as  'to  give  my  said 
daughters  and  their  children  a  front  of  200 
feet'  It  is  manifest  from  the  repeated  and 
I)er8istent  use  of  the  words  mentioned  that 
he  bad  a  definite,  uniform,  and  fixed  idea  of 
their  meaning,  or  of  what  he  supposed  and ' 
intended  them  to  mean,  and  it  is  therefore 
persuasive  he  designed  the  words  'and  their 
children'  used  in  the  fifth  clause  to  have 
the  same  meaning  as  when  used  in  making 
devices  to  bis  daugliters.  A  partial  solution 
of  the  question  of  bis  intended  meaning  may 
be  derived  from  the  eleventh  clause,  as  fol- 
lows: 'If  either  of  my  two  daughters  should 
die  without  leaving  children  or  grandchildren 
I  direct  that  the  property  devised  to  her  here- 
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in  shall  £0  to  my  remaining  daughter  and 
her  children,  and  if  both  oc  my  daughters 
should  die  and  either  of  them  leave  no  chil- 
dren I  direct  that  the  property  herein  de- 
yised  to  her  shall  go  to  the  children  of  my 
other  daughter.'  Now  it  Is  evident  the  object 
of  that  clause  was  to  keep  the  real  property 
devised  to  his  daughters  in  the  enjoyment  of 
hts  immediate  descendants,  and  the  hus- 
bands from  having  a  life  estate,  even,  in  any 
part  of  it,  in  case  the  wife  of  either  died  be- 
fore he  did;  and  as  that  object  could  be 
accomplished  only  by  providing  expressly 
and  explicitly,  as  was  done  in  the  eleventh 
clause,  they  shonld  take  a  life  estate  only,  it 
is  plain  he  believed  the  words  'and  her  chil- 
dren,' or  'and  their  children,'  unexplained, 
did  not  Import  a  life  estate,  but  would  be 
understood  and  Interpreted  as  meaning  a  fee- 
simple  estate  in  each  of  his  two  daughters, 
either  wholly  or  Jointly  with  her  children; 
and  if  such  was  the  case  it  is  altogether  rea- 
sonable that  he  did  not  intend  for  the  words 
'and  their  children,'  as  used  in  the  fifth 
clause,  to  signify  a  life  estate  merely  in  his 
grandsons.  Consequently  he  must  have  in- 
tended them  each  to  take  absolutely  one- 
sixth,  that  being  the  number  then  born,  or 
else  for  each  to  take  that  fractional  part 
jointly  with  the  indefinite  number  to  be 
thereafter  bom  to  him.  The  latter  construc- 
tion we  think  unreasonable,  for,  if  he  had 
intended  his  then  living  grandsons  to  have 
leas  than  one-sixth,  he  would  have  provided 
for  their  after-born  brothers  and  sisters,  his 
grandchildren,  instead  of  their  children,  his 
great-grandchildren,  some  of  whom  he  must 
have  known  and  expected  might  not  possibly, 
in  due  course  of  nature,  be  bom  to  take  their 
shares,  in  waiting,  for  more  than  half  a 
century.  In  our  opinion  the  six  grandchil- 
dren living,  and  the  two  born  within  the 
period  of  gestation  after  bis  death,  take, 
under  the  will,  each  one-eighth  of  the  land  in 
fee  simple." 

In  the  case  of  Cbilders  v.  Logan,  supra, 
the  provision  of  the  will  was  as  follows:  "I 
wlU  to  Addy  and  her  children  and  Charley 
and  his  children  $5,000,  the  money  to  be  in- 
vested in  bank  stock  until  they  are  twenty- 
five  years  of  age."  The  court  said:  'fHe  (the 
testator)  evidently  meant  by  this  clause  of 
his  will  to  give  the  $5,000  to  his  children 
Addy  and  Charley,  and  that  it  should  be  paid 
to  them  when  they  arrived  at  the  age  of  25 
years.  The  daughter,  Addy,  was  seven,  and 
the  son,  Charley,  three,  years  of  age  when 
the  will  was  made.  The  testator  did  not  in- 
tend that  his  daughter  and  son  should  not 
take  the  ^,000  until  their  children  were  25 
years  of  age;  He  did  not  intend  to  postpone 
thf  payment  of  the  money  to  them  until  that 
time  should  arrive.  He  evidently  used  the 
words  children  in  the  sense  of  heirs,  and  the 
absolute  title  to  the  sum  thus  devised  vested 
in  his  children  named,  and  it  was  his  in- 
tention that  they  should  receive  their  shares 
upon  the  arrival  of  the  age  of  25  years." 


In  the  Am.  ft  ling.  Encyc.  of  Law,  vol.  6, 

p.  1092,  the  rule  is  thus  stated:  "The  term 
'children'  is  a  word  of  purchase,  and  will  not 
be  construed  as  equivalent  to  'heirs'  in  the 
absence  of  other  words  or  circumstances 
showing  it  to  have  been  used  In  that  sense. 
But  where  it  is  necessary  to  give  effect  to 
the  instrument,  or  where  there  are  other 
words  showing  that  'children'  was  used  in 
the  sense  of  'heirs,'  the  term  will  be  con- 
strued as  a  word  of  limitation  equivalent  to 
'heirs'  or  'heirs  of  the  body,'  etc.  So  the  term 
'heirs'  has  been  construed  as  equivalent  to 
'children.' " 

Under  the  more  recent  decisions  of  this 
court,  where  there  Is  nothing  In  the  deed  or 
will  to  show  a  contrary  purpose,  the  tendency 
is  to  hold  that  an  estate  deeded  or  devised 
to  a  man  and  his  children  or  to  a  woman  and 
her  children  Is  a  life  estate  to  the  first  tak- 
er, with  remainder  to  the  children.  Hall  v. 
Wright,  121  Ky.  16,  87  S.  W.  1120;  Brumley 
V.  Brumley,  89  8.  W.  182,  28  Ey.  Law  Rep. 
231. 

We  therefore  find  ourselves  forced  to  the 
position  of  holding  that  James  L.  Lisle  took 
a  fee-simple  or  a  life  estate.  To  determine 
the  character  of  the  estate  devised  to  him, 
we  may  consider  the  provisions  of  the  will 
with  reference  to  the  other  devisees.  It  is 
manifest  that  he  used  the  word  "children" 
advisedly,  for  he  repeats  It  in  connection 
with  the  devises  and  bequests  made  to  each 
of  bis  children.  The  devise  to  the  testator's 
wife  has  an  important  bearing.  The  land 
devised  to  her  is  "for  and  during  her  natural 
life."  This  plainly  shows  that  when  the  tes- 
tator intended  to  devise  a  life  estate  he  knew 
what  language  to  employ  for  that  purpose. 
If  he  had  intended  a  mere  life  estate  in 
James  L.  Lisle,  the  most  natural  thing  for 
him  to  have  done  would  have  been  to  use  the 
snme  language  employed  In  the  devise  to 
his  wife.  Furthermore,  it  Is  evident  that  the 
restraint  Imposed  by  clause  15  upon  the 
alienation  of  the  land  devised  to  his  chil- 
dren was  imposed  in  the  belief  on  the  part 
of  the  testator  that  the  language  employed 
in  the  respective  devises  to  his  children  would 
import  a  fee,  and  without  such  a  restraint 
the  devisees  would  have  full  power  to  sell 
and  convey  the  same.  Then,  too,  in  each  of 
the  devises  to  his  daughters,  there  Is  the  fol- 
lowing provision:  "•  •  •  The  said  land 
shall  be  owned  and  held  by  my  said  daughter 
as  her  sole  and  separate  estate,  free  from  the 
debts  and  control  of  any  husband  she  may 
tiave."  It  is  evident  from  this  language  that 
the  testator  supposed  he  had  conveyed  a  fee 
to  hts  daughters,  and  that  without  such 
qualifying  language  the  husband  would  have 
control  over  the  land.  Besides,  the  land  Is  to 
be  held  "as  her  sole  and  separate  estate," 
and  not  as  the  sole  and  separate  estate  of 
her  children,  or  as  their  sole  and  separate 
estate.  In  clause  10  the  testator  speaks  of 
"the  devise  to  my  daughters  Nancy  and 
Miriam,  or  any  part  in  buildings  and  Im- 
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proTementB  on  the  tracts  of  land  devised  to 
them."  It  Is  evident  trom  this  language  that 
he  believed  he  had  devised  the  land  to  them. 
This  Is  made  all  the  stronger  by  the  language 
employed  'with  reference  to  the  devise  to  his 
wife.  When  he  speaks  in  the  sixth  clause  of 
giving  to  his  son  Hampton  Halley  Lisle  and 
his  children  the  farm  of  1S5  acres,  he  does 
not  employ  the  language  "heretofore  devised 
to  my  wife,"  but  he  uses  the  language,  "here- 
tofore devised  to  my  wife  for  life."  When 
the  testator  comes  to  the  question  of  dividing 
the  tract  of  350  acres  of  land  between  his 
daughters  Nancy  and  Miriam,  he  authorizes 
the  trustees  "to  execute  the  deeds  necessary 
to  invest  each  of  them  and  the  trustee  here- 
inafter named  with  title  to  the  land  allotted 
to  them  In  said  division."  Likewise,  when  he 
provides  for  the  division  of  the  Duke  place 
between  his  daughter  Virginia  and  his  son 
James,  he  authorizes  the  trustees  "to  make 
deeds  Investing  them  and  the  trustee  here- 
inafter named,  with  title  to  the  lands  allot- 
ted to  each  of  them  In  said  division."  We 
therefore  conclude  that,  when  the  whole  will 
of  the  testator  is  considered,  it  was  his  evi- 
dent purpose  to  invest  his  son  James  L.  Lisle 
with  a  fee-simple  title  to  the  land  in  con- 
troversy. 

We  are  fortified  in  this  conclusion  by  the 
rule  laid  down  in  the  early  case  of  Lindsay's 
Heirs  V.  McCk>rmack,  2  A.  K.  Marsh.  229, 
12  Am.  Dec.  387,  decided  in  the  year  1820. 
That  case  involved  a  construction  of  a  cer- 
tain provision  of  the  will  of  Joseph  Lindsay, 
which  was  probated  January  21,  1783.  The 
provision  in  question  was  as  follows:  "I 
give  to  my  loving  wife,  Ann  Lindsay,  one 
thousand  acres  of  land,  lying  in  the  fork  of 
Elkhom,  obtained  by  certificate  from  the 
commissioners  of  the  district  of  Kentucky, 
granted  to  Fulton  Lindsay,  and  conveyed  to 
me  by  bill  of  sale  from  said  Lindsay,  bearing 
date  the  12th  of  April,  1781.  The  said  Ann 
Is  to  pay  Fulton  Lindsay,  Jr.,  at  the  time  he 
arrives  at  the  age  of  twenty-one,  two  hun- 
dred pounds,  provided  she  obtains  a  legal  ti- 
tle for  the  same,  also  to  pay  off  the  heir 
of  William  Pogue,  deceased."  In  that  case 
the  court,  in  an  opinion  by  Judge  Owsley, 
said :  "It  is  contended  on  the  part  of  the  ap- 
pellants that  as  the  devise  to  Ann  Lindsay 
is  in  general  terms  to  her,  without  containing 
any  words  descriptive  of  the  nature  of  the 
estate  Intended  to  be  devised,  It  should  be 
construed  to  pass  an  estate  for  life  and  not 
of  Inheritance.  As  Lindsay,  the  testator,  died 
before  the  passage  of  the  act  of  the  Virginia 
Legislature  dispensing  with  words  otherwise 
necessary  in  a  deed  or  will  to  transfer  an 
estate  of  Inheritance,  the  legal  import  of  the 
devise  must  be  deduced  upon  common-law 
principles  applicable  to  the  construction  of 
wills  before  the  passage  of  the  act  Test- 
ing the  decree  by  those  principles,  there  can, 
however,  be  little  doubt  but  Ann  Lindsay  ac- 
quired an  estate  of  Inheritance  and  not  bare- 
ly an  estate  for  life.    It  is  apparent  from  the 


devise  that  no  grant  had  been  obtained  for 
the  land  from  the  commonwealth  when  th« 
will  was  made,  and  that  it  was  Intended  by 
the  testator  to  authorize  a  perfection  of 
the  title  in  the  name  of  the  devisee.  It  could 
not  therefore  have  been  deemed  material  by 
him  in  the  devise  to  Ann  to  describe  specific- 
ally  the  nature  of  the  estate  Intended  to  be 
given,  for,  as  by  obtaining  a  grant  from  the 
commonwealth,  she  would  be  Invested  with 
an  estate  in  fee,  he  must  have  supposed  that 
his  Intention  to  dispose  of  such  an  interest 
would  be  sufficiently  clear  by  providing  for 
her  procurement  of  the  title.  As  a  question 
of  Intention  ther^ore,  depending  upon  a  con- 
struction of  the  will,  we  would  have  no  hesi- 
tation in  deciding  that  an  estate  of  Inherit- 
ance passed  to  Ann ;  but  admitting.  If  no  pro- 
vision had  been  made  requiring  the  devisee 
to  pay  Fulton  Lindsay  £200,  etc.,  the  devise 
might  have  been  differently  construed,  yet, 
as  that  provision  clearly  imposes  a  personal 
charge  and  not  a  charge  upon  the  estate  de- 
vised, the  devisee  must  be  held  to  have  taken 
an  estate  in  fee,  for  it  is  well  settled  that  a 
devise  which  would  otherwise  pass  but  for 
a  life  estate,  by  creating  a  personal  charge 
upon  the  devisee,  passes  an  estate  of  Inherit- 
ance." 

In  the  case  under  consideration  the  de- 
visee, James  L.  Lisle,  was  directed  to  pay  to 
testator's  daughter  Virginia  H.  Ll^le  the 
sum  of  $1,000  immediately,  and  the  further 
sum  $800  when  she  arrived  at  25  years  of  age. 
He  was  further  required  to  pay  to  testator's 
children  Hampton  Halley  Lisle,  Nancy  Lisle, 
and  Miriam  Lisle,  each,  the  sum  of  $800  as 
they  respectively  became  26  years  of  age.  It 
is  inconceivable  that  the  testator  intended 
that  James  L.  Lisle  should  have  only  a  life 
estate  In  the  land  devised,  and  yet,  in  order 
to  secure  It,  have  to  pay  the  sum  of  $4,200 
to  his  brother  and  sisters.  Under  such  cir- 
cumstances the  benefit  he  might  derive  from 
the  land  devised  might  be  far  less  than  the 
sum  required  to  be  paid.  The  sum  required 
to  be  i>ald  was  a  personal  charge  upon  the 
devisee,  and  this  Is  a  strong  circumstance  in 
favor  of  the  view  that  the  estate  devised 
was  one  of  inheritance  and  not  for  life.  Be- 
ing of  the  opinion  that  said  estate  is  a  fee 
simple  in  James  L.  Lisle  alone,  we  think 
the  court  erred  in  holding  that  he  had  a 
Joint  estate  In  fee  simple  with  his  children. 

We  shall  next  discuss  the  question  of  the 
validity  of  clause  15  of  the  will.  By  that 
clause  the  testator's  children  and  their  trus- 
tees are  prohibited  from  selling,  conveying, 
or  in  any  way  charging  or  Incumbering  the 
land  devised,  for  any  purpose  whatever,  dur- 
ing the  lifetime  of  any  of  said  children. 

The  general  rule  of  law  applicable  to  re- 
straints on  alienation  may  be  found  In  Little- 
ton, {  360,  and  Is  as  follows:  "If  a  feoffment 
be  made  upon  this  condition,  that  the  feoffee 
shall  not  alien  the  land  to  any,  this  condi- 
tion Is  void,  because  when  a  man  Is  enfeoffed 
of  lands  or  tenements  he  bath  power  to  allea 
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tbemto  any  person  by  tbe  law.  For  If  such 
a  condition  be  good,  then  the  condition  should 
oast  him  of  all  i>ower  which  the  law  gives 
him,  which  shonld  foe  against  reason;  and 
therefore  such  a  condition  is  void."  The  ex- 
ception to  this  doctrine  may  be  found  In  Lit- 
tleton, S  361,  which  section  is  as  follows: 
"But  If  the  condition  be  such  that  the  feoffee 
shall  not  alien  to  such  a  one,  naming  his 
name,  or  to  any  of  hla  heirs,  or  of  the  issues 
of  such  a  one,  etc.,  or  tbe  like,  which  con- 
ditions do  not  take  away  all  power  of  aliena- 
tion from  the  feoffee,  etc.,  then  such  a  condi- 
tion l8  good." 

In  the  well-considered  case  of  Mandlebaum 
T.  McDonell,  29  Mich.  78,  18  Am.  Rep.  61,  the 
coart  said:  "Now,  neither  Littleton  nor  Coke, 
nor  any  of  the  annotators  of  Coke  upon  Lit- 
tleton, so  far  as  I  hare  been  able  to  discoTer, 
has  mentioned  any  such  qaall&cation  of  the 
general  rule  laid  down  by  Littleton  in  section 
360,  nor  anywhere  intimated  that  such  a  con- 
dition against  alienation  for  a  particular 
time,  or  for  a  reasonable  time,  or  for  any  time 
whatever,  would  be  valid;  and  the  same 
may  be  said  of  the  other  approved  English 
works  npon  real  estate:  Blackstone's  Com- 
mentaries, Shenpard's  Touchstone,  Bacon's 
Abridgement,  Cruise's  Digest,  Comyn's  Di- 
gest, and  all  other  English  works  which  I 
have  been  able  to  examine.  And  If  there  Is 
any  English  decision  since  the  statute  Quia 
Emptores,  where  the  point  was  Involved,  in 
which  It  was  held  competent  for  a  feofTor, 
grantor,  or  devisor  of  a  vested  estate  in  fee 
simple,  whether  in  remainder  or  in  posses- 
sion, by  any  condition  or  restriction  in  the 
Instrument  creating  It,  to  suspend  all  power 
of  the  feoffee,  grantee,  or  devisee,  otherwise 
competent,  to  sell,  for  a  single  day,  I  have 
not  been  able  to  find  it ;  and  the  able  counsel 
for  the  defendants,  whose  research  nothing 
of  this  Idnd  is  likely  to  escape,  seem  to  have 
been  equally  nnsuccessfuL  In  making  this 
statement  I  do  not  overlook  Large's  Case,  2 
Leonard,  82,  and  3  Leonard,  182,  which  by 
some  elementary  writers  and  annotators,  and 
In  some  dicta  by  Judges,  and  perhaiM  one  or 
two  decisions  in  this  country,  seems  to  have 
been  understood  as  warranting  such  a  re- 
striction, and  upon  which  all  such  elementary 
writers,  annotators,  and  Judges,  who  profess 
to  rest  such  an  opinion  upon  any  authority, 
rely,  but  which  I  propose  presently  to  show 
decides  no  sudi  thing  as  to  any  vested  es- 
tate of  any  kind." 

In  Am.  &  Eng.  Encyc.  of  Law,  vol.  24,  p. 
867,  the  rule  is  thus  stated:  "There  are  many 
dicta,  as  well  as  a  few  direct  authorities,  to 
the  effect  that  restraints  on  alienation  for  a 
limited  time  are  valid,  but  in  a  number  of 
cases  tbe  validity  of  snch  restraints  has  been 
said  to  be  donbtful;  and  on  principle,  and 
according  to  tbe  weight  of  authority,  a  re- 
striction, whether  by  way  of  condition,  or  of 
limitation  over,  or  of  bare  prohibition  against 
any  and  all  alienation,  although  for  a  limit- 
ed time^  of  •  vested  estate  in  fee,  whether  in 


possession  or  remainder,  Is  void.  In  the  case 
of  a  contingent  remainder,  however,  or  of 
any  other  interest  not  vested,  a  restriction 
upon  the  power  of  alienation  to  last  as  long 
as  the  interest  remains  contingent  Is  valid." 
As  an  Inseparable  part  of  this  doctrine,  it 
is  the  recognized  rule  of  law  that  a  devise 
over  of  an  estate  devised  in  fee  Is  void,  and 
this  court  has  so  held  in  a  number  of  care- 
fully considered  cases.  Barth  v.  Barth,  38 
S.  W.  611,  18  Ky.  Law  Rep.  840;  Clay  v. 
Chenault,  108  Ky.  77,  65  S.  W.  729 ;  Ray  v. 
Spears'  Ez'r,  64  S.  W.  413,  23  Ky.  Law  Rep. 
816;  Humphrey  v.  Potter,  70  S.  W.  1062, 
24  Ky.  Law  Rep.  1204;  Cralle  v.  Jackson, 
81  S.  W.  669,  28  Ky.  Law  R^.  417;  Becker 
V.  Roth  (decided  Jan.  29,  1909,  but  not  yet 
officially  reported)  116  S.  W.  761.  But  this 
court  is  committed  to  the  doctrine  that  a 
restraint  on  alienation  for  a  reasonable  time 
is  valid.  In  Stewart  v.  Brady,  8  Bush,  623, 
the  restraint  upon  alienation  was  until  the 
devisee  arrived  at  the  age  of  36  years.  In 
Stewart  v.  Barrow,  7  Bush,  368,  the  re- 
straint was  for  a  specified  length  of  time. 
In  Kean's  Guardian  v.  Kean,  18  S.  W.  1032, 
19  S.  W.  184,  13  Ky.  Law  Rep.  956,  aliena- 
tion was  restrained  until  the  devisee  reached 
the  age  of  28.  In  Wallace  v.  Smith,  113  Ky. 
263,  68  S.  W.  131,  tbe  devisee  was  prohibited 
from  selling  the  property  until  he  reached 
the  age  of  35.  In  Johnson  v.  Dumeyer,  60 
S.  W.  1025,  23  Ky.  Law  Rep.  2243,  the  devi- 
see, a  daughter,  was  restrained  from  dispos- 
ing of  the  property  for  a  period  of  20  years 
after  the  death  of  the  testator.  In  Morton's 
Guardian  v.  Morton,  120  Ky.  251,  85  S.  W. 
1188,  the  restraint  was  during  the  lives  of 
the  joint  life  tenants.  In  Lawson  v.  Light- 
foot,  84  8.  W.  739,  27  Ky.  Law  Rep.  217,  it 
was  provided  that  the  remainder  Interest 
should  not  be  sold  during  the  life  of  tbe 
tenant  for  life.  In  all  of  these  cases  it  was 
held  that  the  restraints  npon  alienation  were 
for  a  reasonable  time,  and  therefore  valid. 
In  discussing  the  question,  this  court,  In  the 
case  last  cited,  speaking  through  Judge  Set- 
tle, said:  "It  must  be  conceded  that  the 
great  weight  of  authority  outside  of  Ken- 
tucky is  to  the  effect  that,  where  the  fee- 
simple  title  to  real  estate  passes  under  a 
deed  or  will,  any  restraint  attempted  to  be 
imposed  by  tbe  instrument  upon  its  aliena- 
tion by  the  grantee,  or  devisee,  is  to  be 
treated  as  void,  and  such  is  clearly  the  rule 
announced  by  Mr.  Gray  In  his  excellent  work 
on  Restraints  of  Alienation;  but  the  con- 
trary view  has  been  adopted  by  this  court 
in  repeated  decisions,  beginning  with  Stew- 
art V.  Brady,  3  Bush,  623,  and  ending  with 
Wallace  v.  Smith,  113  Ky.  263,  68  S.  W.  131. 
Stewart  v.  Barrow,  7  Bush,  368;  Rice  v. 
Hall,  42  8.  W.  99,  19  Ky.  Law  Rep.  814; 
Kean's  Guardian  v.  Kean,  18  8.  W.  1032,  19 
S.  W.  184,  13  Ky.  Law  Rep.  966;  Johnson  v. 
Dumeyer,  66  S.  W.  1025,  23  Ky.  Law  Rep. 
2243.  In  other  words,  the  accepted  doctrine 
In  this  state  Is  that  restraints  upon  allena- 
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tion  may  be  Imposed  for  a  reasonable  period. 
This  coart  has,  however,  never  fixed  a  limit 
to  such  restraint,  but  in  Stewart  v.  Brady, 
supra,  it  was  held  that  a  devise  of  land  to 
the  testator's  daughter,  with  the  limitation 
that  it  should  not  be  disposed  of  by  her  until 
she  became  35  years  of  age,  was  reasonable, 
and  in  Kean's  Guardian  v.  Kean,  18  S.  W. 
1032,  19  S.  W.  184,  13  Ky.  Law  Rep.  956,  it 
was  held  that  a  restriction  accompanying  a 
devise  of  real  estate  to  a  son  of  the  testator 
that  he  should  not  have  the  power  to  dis- 
pose of  it  until  he  became  28  years  of  age 
was  good.  If  such  a  restriction  may  be  Im- 
posed for  the  periods  indicated  by  the  cases 
supra,  why  may  it  not  endure  for  a  longer 
time,  or,  as  contemplated  by  the  testator  in 
this  case,  during,  the  life  of  his  widow,  the 
tenant  for  life  of  the  real  estate,  the  aliena- 
tion of  which  is  attempted  to  be  restricted? 
The  manifest  intention  of  the  testntor,  R.  A. 
lilghtfoot,  was  to  preserve  the  property  in- 
tact during  the  life  of  the  widow,  and  until 
It  should  be  taken  in  possession  by  the 
daughters.  The  widow  was  beyond  middle 
life  when  the  will  was  probated,  so  after  all 
her  life  expectancy  was  not  then  so  great  as 
to  render  unreasonable  the  restriction  placed 
by  the  testator  upon  the  right  of  the  devisees 
to  dispose  of  the  property.  After  a  careful 
consideration  by  the  whole  court  of  the  ques- 
tion presented  by  the  record,  it  Is  deemed 
safer  to  adhere  to  the  former  decisions  of 
the  court  thereon,  though  this  conclusion  has 
not  been  reached  without  misgiving  as  to 
its  correctness  upon  the  part  of  a  minority 
of  the  court;  the  writer  of  this  opinion  be- 
ing of  that  minority.  It  may  not,  however, 
be  improper  to  suggest  thatt  notwithstanding 
the  restriction  imposed  by  the  will  upon  the 
power  of  the  devisees  to  dispose  of  the  real 
estate  in  question,  if  the  deed  of  general 
warranty  tendered  appellant  by  them  should 
be  accepted,  they  probably  could  not  there- 
after recover  the  property ;  at  any  rate, 
they  could  not  do  so  without  being  made  to 
account  upon  their  warranty  for  the  con- 
sideration received  by  them,  with  interest" 
We  then  come  to  the  question  whether  or 
not  the  restriction  contained  in  the  will  un- 
der discussion  is  reasonable.  Here  the  tes- 
tator attempted  to  impose  a  restraint  upon 
alienation,  not  for  a  specified  period  of  time, 
nor  until  the  devisee  arrived  at  a  certain  age, 
but  during  the  entire  lifetime  of  the  devisee. 
The  general  rule  is  that  the  right  of  aliena- 
tion is  an  inherent  and  inseparable  quality 
of  every  vested  fee-simple  estate.  To  hold 
that  alienation  could  be  restrained  during 
the  lifetime  of  the  fee-simple  bolder  would 
be  to  deprive  the  fee  of  all  its  essential  qual- 
ities. As  said  by  Littleton :  "If  such  a  con- 
dition be  good,  then  the  condition  should 
oust  him  of  all  power  which  the  law  gives 
him,  which  should  be  against  reason."  While 
bound  by  the  former  adjudication  of  this 


court  to  adhere  to  the  doctrine  that  a  limita- 
tion for  a  reasonable  length  of  time  is  valid, 
we  have  no  beeltation  in  saying  that  the 
limitation  attempted  to  be  imposed  by  the 
will  in  question  is  unreasonable.  A  testator 
cannot  devise  a  fee,  and  then  destroy  it  en- 
tirely. We  therefore  conclude  that  clause  15 
of  the  will  Is  Invalid. 

In  view  of  the  fact  that  the  deed  executed 
to  James  L.  Lisle  by  John  H.  Payne  and  E. 
P.  Halley,  Sr.,  does  not  convey  a  fee-simple 
estate,  and  inasmuch  as  said  trustees  are 
before  the  court.  Judgment  may  be  entered 
upon  the  return  of  the  case  declaring  that 
deed  void  and  directing  the  trustees  to  make, 
in  conformity  with  this  opinion,  a  deed  to 
the  property  in  question  to  James  L.  Lisle. 

On  the  appeal  of  L.  V.  Harkness  and  of 
Rufus  Lisle,  Jr.,  etc.,  the  judgment  is  af- 
firmed. Judgment  on  the  appeal  of  James  L. 
Lisle,  etc.,  is  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


SOUTHERN  EXPRESS  CO.  ▼.  FOX  ft 
LOGAN. 

(Court  of  Appeals   of  Kentucky.     March   19, 
1909.) 

1.  Cakriebs  a  215*)  —  Tbansportation  o» 
Animals  — Case  Requibed — "Reaborablt 
Safe." 

A  car  stall  in  which  a  horse  was  transport- 
ed by  a  carrier  Is  "reasonably  safe"  when  it  ia 
such  as  a  person  of  ordinary  prudence  would 
provide. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  923  ;  Dec.  Dig.  {  215.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  5985.] 

2.  CABBIEBS     (§     228*)  —  TBANSPOBTATKUf     OF 

Aniuals— Cabe  Requibed — ^Evidence. 

In  an  action  against  a  carrier  for  injuries 
to  a  horse  transported  by  it,  the  carrier  may 
show,  by  persons  qualified  to  know,  that  the  car 
stall  was  put  up  in  the  customary  method  of 
erecting  stalls  for  the  shipment  of  horses  and 
that  it  was  reasonably  safe. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  959 ;   Dec.  Dig.  i  228.*] 

3.  EvinENCX  (i  243*)  —  Declabations  or 
Agent^Admissibilitt. 

Declarations  of  an  agent  of  a  shipper  of 
horses,  in  charge  of  the  horses,  made  after  they 
had  reached  their  destination,  are  incompetent 
as  substantive  evidence  against  the  shipper: 
while  declarations  made  by  the  agent  during  the 
transportation,  and  in  reference  thereto,  are 
competent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  910;    Dec.  Dig.  {  243.*] 

"To  be  officially  reported." 

Extended  opinion. 

For  former  opinion,  see  116  S.  W.  184. 

HOBSON,  J.  1.  A  stall  is  reasonably 
safe  when  it  is  such  as  a  person  of  ordinary 
prudence  would  provide.  The  defendant 
may  show,  by  persons  qualified  to  know,  that 
the  stall  in  question  was  put  up  in  the  usual 
and  customary  method  of  erecting  stalls  for 
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the  shipment  of  borses,  and  that  It  was  rea- 
sonably safe  for  that  purpose. 

2.  The  defendant  offered  to  prove  by  J. 
W.  Bondnrant  that,  after  the  horses  had 
been  at  Memphis  some  days,  be  met  Benyon, 
who  was  then  In  charge  of  the  horses,  and 
Benyon  then  told  him  they  were  all  right. 
It  is  insisted  that  this  testimony  of  Bondur- 
ant  was  binding  upon  the  plaintiffs  as  an 
admission,  and  was  competent  for  this  pur- 
pose as  substantlTe  evidence.  In  Green- 
leaf  on  Evidence,  {  113,  fbe  rule  is  thus 
stated:  "The  party's  own  admission,  when- 
ever made,  may  be  given  in  evidence  against 
him;  but  the  admission  or  declaration  of  his 
agent  binds  him  only  when  It  is  made  dur- 
ing the  continuance  of  the  agency  in  regard 
to  a  transaction  then  depending,  et  dum 
fervet  opus.  It  is  because  it  is  a  verbal  act, 
and  part  of  the  res  gestte.  that  it  is  admis- 
sible at  all,  and  therefore  it  is  not  necessary 
to  call  the  agent  himself  to  prove  It;  but, 
wherever  what  he  did  is  admissible  In  evi- 
dence, then  it  is  competent  to  prove  what 
be  said  about  the  act  while  be  was  doing  it, 
and  it  follows  that,  where  his  right  to  act  in 
the  particular  matter  in  question  has  ceased, 
the  principal  can  no  longer  be  affected  by 
bis  declarations,  they  being  merely  hearsay." 

The  same  rule  has  often  been  announced 
by  this  court  Thus,  in  Reed  v.  Brooks,  13 
Ky.  127,  the  court  said:  "The  confessions  of 
an  agent  cannot  be  admitted  as  proof  either 
of  bis  agency  or  of  acts  done  by  him  as 
agent.  Where  what  an  agent  says  is  part  of 
the  res  gestie,  it  may  be  proved  as  any  other 
act  of  his  agency  may  be;  but  the  confes- 
sions offered  to  be  proved  In  this  case  were 
evidently  not  of  that  character."  In  Roberts 
V.  Bnrks,  16  Ky.  411,  12  Am.  Dec.  325,  the 
conrt  said:  "The  principle  that  the  declara- 
tions or  confessions  of  an  agent,  except  they 
be  made  at  the  time  and  compose  a  part  of 
acts  done  by  him  for  his  principal,  within 
the  scope  of  his  authority,  cannot  be  given 
In  evidence  to  charge  the  principal,  is  too 
well  settled  to  need  authority  to  support  It 
Tiie  confessions  of  the  agent  in  this  case  do 
not  appear  to  have  been  made  at  the  time 
of  doing  the  acts,  nor  does  it  appear  that 
they  were  executing  any  authority  given 
them,  except  by  their  own  declarations." 
These  ijrlnclples  have  been  often  since  applied 
by  the  court 

Benyon  was  an  agent  of  the  plaintiffs  to 
ship  the  horses.  What  he  said  In  shipping 
tliem  is  competent  against  the  plaintiffs; 
but  what  he  said  in  Memphis,  after  the 
horses  reached  their  destination,  is  no  more 
competent  against  the  plaintiffs  as  substan- 
tive evidence  than  the  declarations  of  a 
livery  stable  keeper  would  be  to  whose  keep- 
ing the  horses  had  been  intrusted  after  they 
reached  Memphis.  In  talking  to  Bondurant 
as  to  bow  the  horses  were,  Benyon  did  not 
represent  ^he  plaintifte,  and  what  he  said  is 


only  competent  to  contradict  him  as  a  wit- 
ness. 

8.  For  the  same  reason,  the  statement  of 
McManus,  oaered  to  be  proven  by  J.  W. 
Gartrell,  to  the  effect  that  Emily  Letcher 
always  gave  him  trouble,  and  that  if  she 
became  unmanageable  he  would  jump  out 
of  the  car  to  get  out  of  her  way,  If  it  was 
going  40  miles  an  hour,  was  incompetent. 
This  statement  of  McManns  was  in  no  sense 
a  .part  of  the  res  gestae. 

The  opinion  is  extended  as  above  indicated. 


LOUISVILLE  RT.  CO.v.  KNOCKE'S 
ADM'R. 

(Court  of  Appeals  of   Kentucky.     March  23, 
1909.) 

1.  Street  Raitboads  (|  117*)— Injubies  to 
Person  on  Tback  —  Neglioencb— Submis- 
sion TO  JCRY. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  a  pedestrian,  struck  by  a 
car  while'  attempting  to  cross  the  track,  evidence 
held  to  justify  tlie  submission  to  tlie  jury  of  the 
question  of  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  (S  251-254;  Dec.  Dig.  {  117. *1 

2.  Tbial  (§  296*)— iNSTBucTioNs— EJebob  Cub- 
ed BY  Subsequent  Instructions. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  through  being  struck  by  a  car, 
error  in  instructions  imposing  on  defendant's 
agents  the  duty  of  keeping  the  car  under  rea- 
sonable control,  of  keeping  a  lookout  ahead,  and 
of  giving  the  usual  signals,  was  cured  by  a  sub- 
sequent instruction  specifying  the  motonuan  as 
the  particular  agent  on  whom  such  duties  de- 
volved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  709;    Dec.  Dig.  $  29fl.*] 

3.  Street  Railroads  (J  81*)— Operation- 
Care  Required  as  to  Persons  Crossing 
Track. 

The  duties  of  having  a  street  car  under  rea- 
sonable control  and  of  giving  the  usual  signals 
are  a  part  of  the  duty  of  exercising  ordinary 
care  to  discover  the  peril  of  persons  crossing 
the  tracks  and  to  avoid  injuring  them  after  their 
peril  is  discovered. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  If  172-177 ;  Dec.  Dig.  {  81.*] 

4.  Tbial  (8  256*)— Instbuctions— Requests- 
More  Specific  Instructions. 

In  action  against  a  street  railroad  for  in- 
juries to  a  man  94  years  old  and  slightly  deaf 
in  one  ear,  through  being  struck  by  a  car  while 
attempting  to  cross  the  track,  an  instruction  de- 
fining ordinary  care  as  applied  to  plaintiff  as 
that  degree  of  care  which  men  of  his  age  and  ca- 
pacity usually  exercise  under  similar  circum- 
stances was  sufficient,  in  the  absence  of  a  re- 
quest for  an  instruction  that  it  is  the  duty  of 
one  whose  senses  are  defective  to  exercise  great 
care  and  cantion  in  the  use  of  his  remaining 
senses  to  avoid  danger. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  628-641;   Dec.  Dig.  i  256.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Frederick  Knocke's  administra- 
tor against  the  Louisville  Railway  Company. 


•For  other  case*  IM  sam*  topic  asd  Motion  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  Indeze* 
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Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Falrleigb,  Straus  ft  Falrleigh,  Howard  B. 
Lee,  and  Robt.  O.  Oordan,  for  appellant  W. 
O.  Harris,  for  appellee. 

OIAX,  C.  On  May  22,  1907,  Frederick 
Knocke,  while  crossing  Fourtb  street,  at  Its 
intersection  with  Breckinridge,  In  the  city  of 
Louisville,  was  knocked  down  and  Injured 
by  one  of  the  cars  of  the  Louisville  Railway 
Company.  From  the  Injuries  thus  received 
he  died  in  the  month  of  March;  1908.  On 
June  27, 1907,  be  Instituted  this  action  in  the 
Jefferson  circuit  court  to  recover  damages. 
Upon  bis  death  the  action  was  revived  In  the 
name  of  his  administrator.  The  Jury  re- 
turned a  verdict  In  favor  of  Knocke's  admin- 
istrator for  the  sum  of  $2,600.  From  the 
Judgment  entered  thereon,  this  appeal  is 
prosecuted. 

It  appears  from  the  record  that  the  dece- 
dent was  walking  east  on  the  north  side  of 
Breckinridge  street  at  the  time  of  the  acci- 
dent There  Is  evidence  to  the  effect  that 
when  he  stepped  off  the  sidewalk  and  start- 
ed In  the  direction  of  appellant's  tracks,  the 
street  car  was  from  30  to  40  feet  away,  and 
that  the  motorman  saw  him,  or  could  have 
seen  him,  at  the  time.  Indeed,  the  testimo- 
ny rather  tends  to  the  conclusion  that  the 
motorman  actually  saw  the  decedent  From 
the  time  he  left  the  curbing  and  approached 
the  track  he  appeared  utterly  unconscious  of 
the  approach  of  the  car,  and  paid  no  atten- 
tion whatever  to  it  although  it  is  claimed, 
and  shown,  that  the  motorman  did  ring  the 
gong.  The  decedent  was  a  man  94  years  of 
age  and  was  using  a  cane.  This  fact  was 
known  to  the  motorman,  although  he  claims 
he  did  not  know  Knocke  was  infirm  or  help- 
less. The  motorman  testified  that  Knocke 
was  about  4  or  6  feet  from  the  track  when  he 
first  took  particular  notice  of  him,  and  that 
the  car  was  about  10  or  16  feet  away  when  he 
first  saw  that  Knocke  was  paying  no  atten- 
tion to  its  approach.  In  answer  to  the  ques- 
tion, "Up  to  that  time  was  there  anything  in 
bis  conduct  to  indicate  that  he  could  not  see 
or  hear  your  car?"  the  motorman  replied  as 
follows:  "Well,  he  didn't  pay  any  attention 
to  the  car  approaching  him."  He  further 
testified  that,  when  he  saw  Knocke  was  get- 
ting too  close,  he  commenced  to  stop  the  car 
by  reversing.  At  that  time  the  car  was 
about  8  feet  from  Knocke.  On  account  of 
the  speed  of  the  car,  he  could  not  stop  it  In 
12  feet 

We  think  this  evidence  Justified  the  anb- 
mlsslon  of  the  case  to  the  Jury.  The  motor- 
man's  statement  alone,  shows  that  he  saw 
the  decedent  when  be  was  4  or  6  feet  from 
the  track,  and  it  was  then  apparent  that  he 
was  unconscious  of  the  approach  of  the  car. 
At  that  time  the  car  was  from  10  to  15  feet 
away — ^more  probably  15  feet  Instead  of 
immediately  reversing,  the  motorman  wait- 


ed until  the  car  was  within  8  feet  of  the  de- 
cedent BJiA  then  reversed.  Manifestly  dece- 
dent was  in  peril  from  the  moment  it  became 
reasonably  apparent  to  the  motorman  that 
he  was  unconscious  of  the  approach  or  the 
nearness  of  the  car  and  intended  to  continue 
his  course  without  regard  to  it  Whether  or 
not  from  this  moment  on,  the  motorman 
used  ordinary  care  to  avoid  injuring  the  de- 
cedent was  a  question  for  the  Jury. 

It  is  insisted  that  Instructions  1  and  2  are 
erroneous,  because  the  duty  of  exercising  or- 
dinary care  to  have  the  car  under  reasonable 
control,  to  keep  a  lookout  ahead,  and  to  give 
the  usual  signals  of  the  car's  approach,  were 
imposed  upon  appellant's  agents  in  charge 
of  the  car,  and  for  the  further  reason  tbat 
they  submitted  to  the  Jury  questions  not  au- 
thorized by  the  pleadings  or  proof.  It  la 
true  that  instructions  similar  to  those  com- 
plained of  were  condemned  by  this  court  In 
the  case  of  Louisville  Railway  Co.  v.  Gaar, 
112  8.  W.  1130.  We  find,  however,  that  in 
instruction  4  the  court  specified  the  motor- 
man  as  the  particular  agent  ui>on  whom  de- 
volved the  duties  referred  to  in  instructions 
1  and  2.  Under  the  circumstances,  we  think 
the  defect  in  instructions  1  and  2  was  cured 
by  instruction  4,  and  they  were  not  there- 
fore, prejudicial  in  the  respect  complained  of. 

The  petition,  after  cliarging  that  one  of 
defendant's  cars  was  by  defendant  its  serv- 
ants and  agents,  violently  driven  upon  and 
over  the  plaintiff,  breaking  both  bones  of  one 
of  his  legs  in  several  places,  and  cutting,  lac- 
erating, and  bruising  his  head,  body,  and 
arms,  and  infilctlng  upon  iiim  other  grievous 
and  permanent  injuries,  from  which  he  suf- 
fered, and  would  continue  to  suffer  while  he 
lived,  great  bodily  and  mental  pain  and  suf- 
fering and  permanent  disability,  contains  the 
following :  "He  says  that  when  said  car  waa 
run  over  him  he  was  on  the  public  highway, 
in  plain  view  of  the  motorman  who  was  op- 
erating said  car,  long  enough  to  enable  said 
motorman  by  ordinary  care  to  stop  bis  car 
before  it  could  strike  plaintiff;  but  the  plain- 
tiff says  that  the  said  motorman  failed  to 
stop  his  car  or  make  any  effective  effort  to 
do  so,  and  that  his  act  in  so  failing  to  stop 
his  car  and  in  running  said  car  upon  and 
over  plaintiff  was  grossly  negligent"  It  is 
insisted  that  by  this  last  allegation  the  ap- 
pellee specified  the  negligence  as  a  failure  on 
the  part  of  the  motorman  to  stop  the  car  aft- 
er he  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  decedent  in  time 
to  avoid  the  accident  It  is  therefore  insist- 
ed that  It  was  error  to  permit  a  recovery  for 
the  failure  to  have  the  car  under  reasonable 
control  and  to  give  the  usual  and  customary 
signals  of  the  approach  of  the  car.  Upon 
this  point  our  conclusion  is  that  the  duties 
of  having  the  car  under  reasonable  control 
and  of  giving  the  usual  and  customary  sig- 
nals are  necessarily  included  in,  and  are  a 
part  of,  the  duty  of  exercising  ordinary  care 
to  discover  the  peril  of  persons  crossing  the 
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tracks  and  to  avoid  Injuring  tbem  after  their 
peril  Is  dlacoTered. 

It  is  next  Insisted  tbat  the  court  erred  In 
defining  ordinary  care,  as  applied  to  the  dece- 
dent, as  tbat  degree  of  care  which  men  of 
his  age  and  capacity  usually  exercise  under 
the  same  or  similar  circumstances.  In  sup- 
port of  this  position  we  are  cited  to  the  case 
of  Hummer's  Executrix  v.  LoulsrlUe  Sc  Nash- 
Tine  K.  K.  Co.,  108  8.  W.  885,  32  Ky.  Law 
B^.  1315,  wherein  the  court  held  that  It 
was  the  duty  of  a  party  whose  senses  were 
defective  to  exercise  great  care  and  caution 
In  the  pse  of  his  remaining  senses  to  avoid 
danger.  The  Instruction  complained  of  Is 
correct  as  far  as  It  goes,  and  as  decedent 
was  only  slightly  deaf  in  one  ear,  and  appel- 
lant did  not  ofTer  any  Instruction  embodying 
the  Idea  contained  In  the  Instruction  approv- 
ed of  in  the  case  last  cited,  we  will  not  re- 
verse on  the  ground  suggested. 

Judgment  aflBrmed. 


BATES   V.   WHITT. 

(Court  of  Appeals  of  Kentucky.     March   18, 
1909.) 

Vendob  awd  Ptjbchaseb  (8  308*)— Actions 
»o«  Pdbchase  Monet— Defenses  —  Defect 
HT  Title  of  Vendob. 

Plaintiff  and  a  partner  purchased  a  tract 
of  land,  and  on  failure  to  pay  the  price  a  suit 
was  brought  to  enforce  the  vendor  s  lien,  and 
at  the  sale  B.  purchased  the  land,  less  43  acres, 
and  executed  bonds  for  the  price,  with  defend- 
ant as  his  surety.  The  bonds  not  being  paid, 
the  land  was  resold,  and  at  this  sale  the  whole 
tract  was  bonght  by  a  company  that  transferred 
its  bid  to  defendant  on  his  paying  the  full 
amount  of  the  judgment  against  the  original 
pnrchaaers  and  costs.  After  the  first  sale,  plain- 
tiff sold  her  interest  in  the  43  acres  left  unsold 
to  defendant,  who  executed  his  note  for  the  pur- 
chase price.  Held,  that  defendant,  in  an  action 
on  the  note,  could  not  set  up  the  failure  of  title 
to  the  43  acres  for  which  the  note  was  executed, 
due  to  his  default,  as  surety  on  the  bonds  of 
the  purchaser  at  the  first  execution  sale,  in  not 
paying  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  308.*] 

Appeal  from  Circuit  Court,  Menifee 
County. 

"Not  to  be  officially  reported." 

Action  by  Carrie  Bates  against  W.  H. 
Wbltt.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed,  with  directions  to 
enter  Judgment  In  favor  of  plalntifT. 

li.  C.  Caudell  and  B.  F.  Day,  for  appel- 
lant   Robt  H.  Winn,  for  appellee. 

CABROLL,  X  In  1899  the  Beaver  Fur- 
nace Land  Company  sold  to  the  appellant, 
Carrie  Bates,  and  one  T.  P.  Byrne,  a  tract  of 
land  containing  188  acres.  The  purchasers 
were  equal  partners  in  the  transaction,  and 
were  to  pay  equal  parts  of  the  purchase 
money;  but  it  appears  that  Mrs.  Bates  paid 
some  $144  more  than  Byrne  of  what  was 
paid.    Failing  to  pay  the  full  purchase  price. 


suit  was  instituted  against  them  to  enforce 
the  Hen  retained  on  the  land  to  secure  the 
payment  of  the  unpaid  purchase  money.  At 
the  Judicial  sale  made  In  this  action  T.  P. 
Byrne  purchased  the  land,  less  43  acres,  bid- 
ding therefor  the  amount  of  the  Judgment 
debt  He  executed  bonds  for  the  purchase 
price,  with  the  appellee,  W.  H.  Whltt,  as 
his  surety.  When  the  bonds  became  due, 
an  execution  Issued  upon  them  and  was  re- 
turned "No  property  found."  Thereupon  the 
court,  after  notice  to  Mrs.  Bates,  Byrne,  and 
Whltt,  ordered  the  land  to  be  resold.  At 
this  sale  the  whole  tract,  including  the  43 
acres,  was  bought  by  the  Kentucky  Land 
Supply  Companyr  but  Its  bid  was  transfer- 
red to  Whltt  upon  his  paying  the  full  amount 
of  the  Judgment  and  costs.  Whltt  thereby 
became  the  owner  of  the  whole  tract  of 
land,  Including  the  43  acres,  for  the  amount 
of  the  Judgment  debt  and  costs.  After  the 
first  sale,  at  which,  as  stated,  Byrne  was 
the  purchaser,  Mrs.  Bates  sold  her  Interest 
in  the  43  acres  left  to  the  appellee,  Whltt, 
for  $222.70,  for  which  amount  Whltt  exe- 
cuted his  note  to  her.  Failing  to  pay  this 
note,  Mrs.  Bates  instituted  this  action  upon 
it.  To  this  suit  Whltt  answered,  setting  up 
that  the  consideration  for  the  execution  of 
the  note  had  failed,  because  the  43  acres 
for  which  the  note  was  executed  was  sold 
to  satisfy  the  Judgment  against  Mrs.  Bates 
and  Byrne. 

It  is  true  that  the  43  acres  was  sold  to 
pay  the  Judgment  debt  against  Mrs.  Bates 
and  Byrne;  but  the  sale  of  the  43  acres  for 
this  purpose  was  made  necessary  by  the 
failure  o,f  Whltt  and  Byrne  to  pay  the  pur- 
chase bonds  executed  by  them  for  the  tract 
less  43  acres.  If  Whltt  or  Byrne  had  paid 
these  bonds,  the  Judgment  would  have  been 
satisfied,  and  the  sale  of  the  43  acres  avoid- 
ed. Whltt,  by  falling  to  pay  these  purchase 
bonds,  as  he  obliged  himself  to  do,  and  per- 
mitting a  resale  of  the  land,  was  enabled  to 
obtain  the  entire  tract  of  land  for  the 
amount  of  the  Judgment;  whereas.  If  he  had 
paid  the  purchase-money  bonds,  he  would 
In  addition  thereto  have  to  pay  Mrs.  Bates 
the  note  executed  to  her  for  the  43  acres. 
In  other  words,  by  failing  to  pay  the  bonds, 
Whltt  Is  attempting  to  defeat  the  note  ex- 
ecuted to  Mrs.  Bates,  and  obtain  the  whole 
of  the  land  for  the  amount  of  the  Judgment. 
This  scheme  on  the  part  of  Whltt  does  not 
look  fair  on  Its  face.  He  will  not  be  per- 
mitted in  this  way  to  escape  the  payment 
of  the  note  executed  to  Mrs.  Bates.  If  he 
could  pay,  as  he  did,  the  amount  of  the  Judg- 
ment on  the  resale  of  the  land,  when  he  ob- 
tained the  entire  tract  from  the  purchaser, 
we  see  no  reason  why  he  should  not  have 
paid  the  same  amount  as  surety  on  the  bond 
of  Byrne.  If  the  consideration  for  the  ex- 
ecution of  the  note  failed,  Whltt  was  the 
sole  cause  of  the  failure,  and  will  not  be 
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permitted  to  avail  bimself  of  his  own  act 
to  defeat  the  payment  of  the  note. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  enter  a  Judgment  in  favor  of 
Mrs.  Bates  for  the  amount  of  the  note  sued 
on. 


INDIAN  REPINING   CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    March  17, 
1909.) 

1.  NuiSANcB   (8  91*)  —  Public  Nuisakcb  — 
Cbiminal  Pbobbcdtions— Indictment. 

An  indictment  for  maintaining  a  common- 
law  nuisance  in  permitting  oil  and  refuse 
from  an  oil  refineiy  to  enter  a  stream,  thereby 
corrupting  the  atmosphere  Trith  stenches  and 
smells,  which  alleges-  the  particular  circum- 
stances of  the  offense,  is  sufficient  as  against  a 
demurrer  on  the  ground  that  it  is  not  direct  and 
certain,  as  required  by  Cr.  Code  Prac.  g  124, 
though  It  also  states  that  the  oil  and  refuse  pol- 
luted the  stream. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  i  91.*] 

2.  NuiSANCK  (§  92»)  —  Public  Nuisancb  — 
Criminal  Pbosecution— Evidence. 

In  a  prosecution  for  maintaining  a  com- 
mon-law nuisance  in  permitting  oil  and  refuse 
from  a  refinery  to  enter  a  stream,  it  is  com- 

getent  for  the  state  to  show  the  effect  the  oil 
ad  on  the  stream  in  the  county  in  which  the 
indictment  was  found. 

[Ed.  Note.— For  other  cases,  see  Nntsance, 
Dec.  Dig.  t  »2.»] 

Appeal  from  Circuit  Court,  Franklin  Conn- 
ty. 

"Not  to  be  ofBdally  reported." 

The  Indian  Refining  Company  was  con- 
victed of  the  offense  of  maintaining  a  com- 
mon-law nuisance,  and  appeals.    Affirmed. 

B.  O.  Williams,  McQuown  &  Beckham, 
Field  McLeod,  and  Bradley  Sc  Bradley,  for 
appellant.  R.  B.  Franklin,  Jaa.  Breathitt, 
Atty.  Gen.,  and  John  F.  Lockett,  Asat  Atty. 
Gen.,  for  the  Commonwealth. 

NUNN,  J.  This  appeal  Is  from  a  Judg- 
ment for  $10,G00,  rendered  by  the  Franklin 
circuit  court  AprU  28,  1008,  Appellant  con- 
tends that  its  demurrer  to  the  Indictment 
should  have  been  sustained,  because  It  Is 
void  for  uncertainty  and  lack  of  directness 
necessary  to  charge  an  offense.  Section  124 
of  the  Criminal  Code  of  Practice  provides: 
"The  indictment  must  be  direct  and  certain 
as  regards:  (1)  The  party  charged.  (2)  The 
offense  charged.  (3)  The  county  in  which  the 
offense  was  committed.  (4)  The  particular 
circumstances  of  the  offense  charged,  If  they 
be  necessary  to  constitute  a  complete  of- 
fense." 

The  offense  charged  Is  a  common-law  nuis- 
ance committed  In  Franklin  county,  Ky.,  by 
polluting  the  water  of  Elkhom  creek,  which 
passes  through  the  county.  The  particular 
circumstances  of  the  offense,  as  alleged  in 
the  Indictment,  are  as  follows:  "Did  unlaw- 
fully. In  said  county  of  Franklin,  make  and 


maintain  a  common  nuisance,  by  emptying, 
causing  to  be  emptied,  and  through  pipes  and 
otherwise  to  flow  Into  and  upon  the  waters 
of  Elkhom  creek,  at  and  near  its  oil-reflnlng 
plant,  which  is  situated  on  the  waters  of 
said  creek,  near  Georgetown,  in  Scott  coun- 
ty, Kentucky,  oil,  oil-carrying  water,  waste, 
and  refuse  from  the  oil-reflnlng  plant  of  said 
corporation,  thereby  polluting  the  waters  of 
said  creek  In  Franklin  county,  Kentucky,  as 
far  down  said  stream  as  Peak's  Mill,  render- 
ing the  same  unflt  for  the  use  of  man  as 
well  as  for  live  stock  watering  purposes,  be- 
cause of  the  foul  and  unpleasant  smell,  taste, 
and  appearance  thereby  given  to  same,  so 
charging  and  covering  the  waters  of  said  creek 
with  foul-smelling  and  unsightly  oily  substan- 
ces as  that  the  beauty  of  said  stream  along 
its  winding  way  Is  marred,  and  in  times  after 
high  water  the  banks  of  said  creek  from  the 
Franklin  county  line  to  Peak's  Mill,  In  said 
Franklin  county,  are  covered  therewith,  and 
so  foul  have  the  waters'of  said  creek,  in  said 
Franklin  county,  for  the  distance  above  stat- 
ed, been  rendered  as  that  the  atmosphere 
along  said  creek  has  been  corrupted  and 
charged  with  stenches  and  smells,  producing 
such  discomfort  and  annoyance  to  all  per- 
sons of  ordinary  sensibilities,  and  especially 
to  those  residing  on  and  along  said  portion  of 
Elkhom  creek,  in  Franklin  county,  as  to 
impair  their  comfortable  enjoyment  of  life." 

The  circumstances  of  the  offense  charged 
are  the  same.  In  substance,  as  those  that  were 
charged  In  the  indictment  in  the  case  of  Pea- 
cock Distilling  Co.  V.  Commonwealth,  78  S. 
W.  893,  25  Ky.  Law  Rep.  1778,  which  this 
court  held  good  on  demurrer.  There  Is  no 
doubt  about  the  fact  that  the  commonwealtb 
proved  the  offense  as  charged  in  the  Indict- 
ment. 

Appellant  also  contends  that  the  court 
erred  to  Its  prejudice  In  allowing  witnesses 
who  resided  along  the  creek  In  Scott  county  to 
testify  as  to  what  effect  the  oil  had  on  the 
creek  in  that  county.  We  are  of  the  opinion 
that  this  was  not  error.  Appellant's  refin- 
ing plant  was  situated  In  Scott  county,  near 
Georgetown,  Ky.,  on  the  headwaters  of  Elk- 
hom creek,  which  runs  into  Franklin  coun- 
ty and  flows  Into  the  Kentudcy  river.  The 
commonwealth,  to  make  out  Its  case,  was  re- 
quired to  prove  that  the  oil  was  suffered  ancl 
permitted  to  enter  the  creek  at  appellant*s 
plant,  and  the  effect  it  bad  on  the  water  and 
vegetation  along  the  creek,  and  upon  stock 
that  drank  it,  and  the  manner  In  which  it  af- 
fected the  people  residing  along  the  creek,, 
to  show  that  it  was  the  same  substance  that 
ran  down  the  creek  and  through  Franklin 
county ;  otherwise,  the  Jury  could  not  know- 
that  it  was  the  same  substance  that  appel- 
lant suffered  and  permitted  to  enter  the  creek 
at  Its  plant,  and  that  affected  the  people  re- 
siding along  the  creek  in  Franklin  county. 

There  are  some  complaints  made  as  to  the 
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Instructions  of  the  court;  but  they  are  In 
8nt>stance  the  same  as  was  given  in  the  case 
of  Peacock  Distilling  Co.  v.  Commonwealth, 
supra,  and  which  were  approved  by  this 
court  in  that  case.  The  amount  of  the  ver- 
dict Is  large;  but  it  was  peculiarly  within 
the  province  of  the  jury  to  fix  the  amount, 
and  we  are  unwilling  to  disturb  its  finding. 

Perceiving  no  error  prejudicial  to  appel- 
lant's substantial  rights,  the  judgment  of  the 
lower  court  Is  affirmed. 


SUPREME  LODGE,  K.  P.,  v.  BRADLEY. 
(Court  of  Appeals  of  Kentucky.    March  19, 

laoa.) 

Appeal  ard  Ebbob  (8  1003*)— Vebdict— Con- 
clusiveness. 

The  court,  on  appeal,  cannot  reverse  a 
judfiment  on  the  ground  that  the  weight  of  the 
evidence  is  against  the  verdict,  and  can  only 
reverse  where  the  verdict  is  flagrantly  against 
the  evidence,  or  was  superinduced  by  passion  or 
prejudice. 

[EJd.  Note.— For  other  casps,  see  Appeal  and 
Error,  Cent  Dig.  {{  303S-3943;  Dec.  Dig.  8 
1003.*] 

Appeal  from  Circuit  Court,  Powell  County. 

"Not  to  be  oflSclally  reported." 

Action  by  Louie  Bradley  against  the  Su- 
preme Lodge,  Knights  of  Pythias.  From  a 
judgment  for  plalntlCT,  defendant  appeals. 
Affirmed. 

Thornton  &  Johnson,  for  appellant.  C.  F. 
Spencer  and  D.  L.  Pendleton,  for  appellee. 

NUNN,  J.  This  is  the  second  appeal  of 
this  case.  The  opinion  and  extended  opinion 
on  the  first  appeal  may  be  found  In  107  S.  W. 
209,  32  Ky.  Law  Rep.  743,  and  109  S.  W. 
1178,  33  Ky.  Law  Rep.  413.  On  the  last  trial 
tbe  evidence  ottered  by  appellant,  which  was 
rejected  on  the  first  trial,  was  permitted  to 
be  read  to  the  jury ;  and  the  lower  court,  in 
giving  instructions  on  the  last  trial,  conforfia- 
ed  literally  to  the  former  opinion  of  this 
court. 

The  testimony  Introduced  on  the  last  trial 
was,  in  substance,  the  same  as  that  intro- 
duced on  the  first  In  discussing  the  evidence 
on  the  former  appeal  this  court  said:  "While, 
as  stated,  we  think  the  weight  of  the  evidence 
supported  appellant's  defense,  there  was  some 
evidence  to  support  appellee's  theory  of  the 
case.  We  cannot,  however,  reverse  the  judg- 
ment on  the  ground  that  the  weight  of  the 
evidence  was  against  the  verdict.  The  case 
was  properly  allowed  to  go  to  the  jury. 
There  was  no  ground  for  the  peremptory  in- 
struction asked  by  appellant,  and  the  trial 
court  did  right  in  refusing  it.  It  is  only  in 
tbe  absence  of  evidence  against  the  party 
asking  such  instruction  that  the  court  will 
grant  it  If  there  is  any  evidence  to  suKwrt 
the  claim  or  defense  of  his  adversary,  tbe  de- 
cision of  the  case  rests  with  the  jury.  This 
court    may    reverse,    where   the    verdict    is 


flagrantly  against  the  evidence,  or  tbe  ver- 
dict was  superinduced  by  passion  or  prejudice 
on  the  part  of  the  jury ;  but  we  are  not  pre- 
pared to  say  that  either  of  these  grounds 
exists  in  this  case." 

We  do  not  feel  authorized  to  disturb  the 
verdict  of  the  jury.  The  cases  are  very  rare 
in  which  this  court  should  Invade  the  prov- 
ince of  the  jury.  We  adhere  to  the  view  ex- 
pressed in  the  former  opinion. 

Therefore  the  judgment  of  the  lower  court 
is  affirmed. 


CROWN  REAL  ESTATE  CO.  v.  ROGERS' 
COMMITTEE  et  al. 

(Court  of  Appeals  of  Kentucky.     March   16, 
1909.) 

1.  jcdoveri  ({  496*)— coixatebal  attack— 
Courts  of  Limited  Jubisdiction — Pbe- 
bumptions  as  to  jubisdiction. 

Judgments  of  courts  of  limited  jurisdiction 
ezereising  special  powers  are  void  on  collateral 
attack,  unless  tbe  facts  necessary  to  confer 
jurisdiction  appear  of  record. 

[Ed.   Note. — For  other  cases,   see   Judgment, 
Cent.  Dig.  {  936;   Dec.  Dig.  g  496.»] 

2.  Insane  Pebsons  (§  36*)— Appointment  of 
Guardian  —  Pbesumptions  —  Collatebal 
Attack — Coubts  op  Limited  Jubisdiction. 

Since  the  county  court  is  one  of  limited 
jurisdiction  possessing  only  statutory  powers, 
the  record  of  the  proceedings  for  the  appoint- 
ment of  a  committee  for  a  lunatic  must  show 
the  facts  essential  to  jurisdiction,  and  a  substan- 
tial compliance  with  the'  statute  or  the  judg- 
ment is  open  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  55 ;    Dec.  Dig.  g  36.*] 

3.  Judgment  (8  495*)— Collatebal  Attack— 
Coubts  op  Genebal  Jubisdiction. 

On  a  collateral  attack  from  a  judgment 
rendered  by  a  court  of  record  of  general  juris- 
diction in  the  exercise  of  its  ordinary  jurisdic- 
tion over  the  subject-matter  in  litigation,  it 
will  be  presumed  that  the  court  acted  correctly 
and  with  due  authority,  and  its  judgment  is  as 
valid  as  though  every  fact  necessary  to  juris- 
diction affirmatively  appeared  of  record,  and, 
in  the  absence  of  any  snowing  on  the  subject 
it  will  be  presumed  in  support  of  the  judgment 
that  a  statutory  afSdavit  was  filed.    > 

[Ed.   Note.— For  other  cases,  see  Judgment, 
<3ent  Dig.  8  933 ;    Dec.  Dig.  8  495.*] 

4.  Insane  Pebsons  (8  36*)— Appointment  of 
Guabdian  —  Pbesumptions  —  Collatebal 
Attack  —  Coubts  of  Genebal  Jubibdio- 
noN. 

Where  the  record  of  the  circuit  court  ap- 
pointing a  committee  for  a  lunatic  showed  that 
prior  to  the  inquest  process  was  served  on  the 
lunatic  and  on  a  physician  in  whose  charge 
she  then  was,  and  that  the  presence  of  the 
lunatic  was  dispensed  with  on  the  sworn  state- 
ments of  two  physicians  that  it  would  be  in- 
jurious to  bring  her  into  court,  it  would  be 
presumed,  in  support  of  the  judgment  as  against 
collateral  attack,  that  the  physicians  testified 
as  required  by  St.  1909,  8  2157  (Russell's  St. 
8  4248).  that  they  had  previously  examined  her 
and  believed  her  to  be  of  unsound  mind,  render- 
ing tbe  judgment  valid. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  8  55 ;   Dec.  Dig.  8  3&*] 
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Appeal  from  Clrcnlt  Court,  Jefferson  Conn* 
t7i  Chancety  Branch,  Second  Dlvtelon. 

"To  be  officially  reported." 

Action  by  the  Fidelity  Trnst  Company,  as 
committee  of  Belle  B.  Rogers,  a  lunatic, 
against  Belle  B.  Rogers  and  another  for  the 
sale  of  real  estate.  From  a  Judgment  oyer- 
ruling  exceptions  to  the  report  of  sale,  the 
purchaser,  the  Grown  Real  Estate  Company, 
appeals.    Affirmed. 

Johnson  ft  Hleatt,  for  appellant  Morton 
V.  Joyes,  for  appellee. 

SETTLE,  C.  J.  This  action  was  Instituted 
In  the  court  below  by  the  appellee,  Fidelity 
Trust  Company,  as  committee  of  Belle  B. 
Rogers,  a  lunatic,  against  Belle  B.  Rogers 
and  her  son,  Preston  Rogers,  to  procure 
the  sale  of  certain  real  estate  In  the  city 
of  Louisville,  In  which  Belle  B.  Rogers 
owned  the  life  estate  and  Preston  Rogers 
the  remainder.  The  sale  was  asked  under 
section  491,  Civ.  Code  Prac,  for  the  pur- 
pose of  reinvesting  the  proceeds  In  other 
property;  It  being  alleged  and  proved  that 
Buch  sale  and  reinvestment  would  be  bene- 
ficial to  all  the  parties  In  Interest  The  par- 
ties were  all  properly  before  the  court,  and 
a  guardian  ad  litem  appointed  to  defend  for 
the  lunatic.  The  sale  was  adjudged  by  the 
court,  and  the  real  estate  thereafter  duly  ad- 
vertised and  sold  by  the  commissioner  as  di- 
rected by  the  Judgment  The  appellant 
Crown  Real  Estate  Company,  became  the 
purchaser  of  the  property  at  the  price  of 
$9,100,  but  doubting  the  sufficiency  of  the 
title  It  filed  exceptions  to  the  report  of  sale. 
The  court  however,  overruled  the  exceptions, 
and  from  the  Judgment  manifesting  that  rul- 
ing the  purchaser  has  appealed. 

Only  one  of  the  several  exceptions  filed  to 
the  report  of  sale  is  now  relied  on.  It  at- 
tacks the  validity  of  the  inquest  held  May  21, 
1908,  in  the  criminal  division  of  the  Jefferson 
circuit  court,  whereby  Belle  B.  Rogers,  by 
verdict  .of  a  Jury  and  Judgment  of  the  court 
was  found  and  adjudged  to  be  a  person  of 
unsound  mind,  and  the  appellee,  Fidelity 
Trust  Company,  appointed  committee  and 
given  charge  of  her  estate.  If  the  proceedings 
by  which  these  results  were  reached  were 
lU^al  and  the  Judgment  void,  it  necessarily 
follows  that  the  Fidelity  Trust  Company  was 
without  authority  to  maintain  this  action, 
and  the  court  below  without  Jurisdiction  to 
order  a  sale  of  the  lunatic's  property.  It  ap- 
pears from  the  record  before  us  that  notice 
of  the  time  and  place  of  holding  the  inquest 
was  duly  served  upon  Mrs.  Rogers,  but  that 
she  was  not  personally  present  in  court  when 
It  was  held.  The  order  of  the  court  dispens- 
ing with  her  presence  reads  as  follows: 
"Came  the  commonwealth  and  filed  a  notice, 
duly  served  on  the  defendant,  and  on  the 
sworn  statement  of  Dr.  E.  R.  Palmer  and 
r>r.  M.  H.  Yeaman,  that  it  would  be  In- 
jurious to  bring  the  defendant  Into  court 


ordered  that  the  personal  presence  of  the  de- 
fendant be  disp^ised  with."  Section  2157, 
Ky.  St  (Russell's  St  {  4248),  provides:  "No 
inquest  shall  be  held  unless  the  person  charg- 
ed to  be  of  unsound  mind,  or  an  imbecile,  or 
Incompetent  to  manage  his  estate  Is  In  court 
and  personally  in  the  presence  of  the  Jury. 
The  personal  presence  of  the  person  charged 
shall  not  be  dispensed  with  unless  it  shall 
appear,  by  oath  or  affidavits  of  two  regular 
practicing  physicians,  that  they  have  person- 
ally examined  the  individual  charged  to  be 
of  unsound  mind,  or  an  Imbecile  or  incom- 
petent to  manage  his  estate  and  that  they 
verily  believe  him  to  be  an  idiot  or  lunatic, 
or  Incompetent  to  manage  his  estate,  as  the 
case  may  be,  and  that  his  condition  is  such 
that  it  would  be  unsafe  to  bring  him  Into 
court" 

It  will  be  observed  that  the  order  of  the 
court  merely  declares  that  Drs.  Palmer  and 
Yeaman  made  sworn  statements  that  it  would 
be  injurious  to  bring  the  defendant  into 
court  It  is  contended  by  counsel  for  appel- 
lant that  the  sworn  statement  falls  far  short 
of  the  requirements  of  the  statute;  Indeed, 
that  it  Imperfectly  complies  with  but  one 
of  its  three  requirements,  and  that  this  court 
has  declared  the  statute  mandatory.  In  sup- 
port of  this  contention  the  cases  of  Tipton 
V.  Tipton's  Committee,  97  S.  W.  418,  30  Ky 
Law  Rep.  80,  and  Kelly  v.  Gardner,  76  S.  W. 
531,  25  Ky.  Law  Rep.  924,  are  relied  on.  In 
each  of  these  cases  the  presence  at  the  In- 
quest of  the  person  charged  with  unsoundness 
of  mind  was  dispensed  with,  the  order  of  the 
court  showing  that  fact  in  the  first  case 
being  based  upon  the  Joint  affidavit  of  two 
physicians,  and  in  the  second  case  upon  the 
sworn  statements  of  two  physicians;  but  In 
neither  case  did  the  order  show  that  the 
physicians  had  previously  examined  or  verily 
believed  the  def^dant  to  be  of  unsound 
mind.  This  court  In  each  case  held  that  the 
inquest  was  invalid,  and  the  appointment 
thereunder  of  a  committee  for  the  defendant 
void.  It  appears,  however,  from  the  opinion 
In  each  of  the  cases  mentioned,  that  the 
proceeding  was  instituted  and  Inquest  held 
In  the  county  court  and  the  committee  ap- 
pointed by  that  court  and  that  the  inquest 
and  Judgment  were  directly  attacked  in  an 
action  brought  by  the  defendant  in  the  cir- 
cuit court  The  same  is  true  of  the  case  of 
Taylor  v.  Moore,  112  Ky.  830,  65  S.  W.  612. 
and  that  of  Stewart  v.  Taylor,  111  Ky.  247,  C3 
S.  W.  783,  In  which  the  Inquests  were  held 
and  committees  appointed  in  the  county 
court ;  but  In  neither  of  which  was  there  no- 
tice given  of  the  inquest  or  the  presence  of 
the  defendant  legally  dispensed  with.  The 
county  court  though  a  court  of  record.  Is 
one  of  limited  Jurisdiction.  Its  powers  being 
defined  and  fixed  by  statute,  it  can  exercise 
no  Jurisdiction  as  to  persons  or  property  be- 
yond what  is  expressly  conferred  by  statute, 
and  is  even  forbidden  by  the  statute  to  hold  an 
Inquest  of  lunacy  when  the  circuit  court  of 
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the  oonnty  la  In  session.  Therefore  tts  records 
must  manifest  the  facts  or  steps  upon  which 
Its  right  to  exerc^lse  jurisdiction  depends. 
Mr.  Freeman,  In  his  excellent  work  on  Judg- 
moits  (volume  1,  9  123),  in  discussing  the 
jurisdiction  of  courts  of  special  powers,  says: 
"The  decided  preponderance  of  adjudged  cas- 
es upon  the  subject  establishes  the  rule  that 
judgments  arising  from  the  exercise  of  this 
jurisdiction  are  to  be  regarded  in  no  other 
light,  and  supported  by  no  other  presump- 
tions, than  judgments  pronounced  in  courts 
not  of  record.  The  particular  state  of  facts 
necessary  to  confer  jurisdiction  will  not  be 
presumed;  and  If  such  facts  do  not  appear, 
the  judgment  will  be  treated  as  rold."  So, 
for  the  reason  so  well  stated  by  the  learned 
author  mentioned,  this  court  will  In  no  case 
approve  an  inquest  held  In  the  county  court, 
or  its  appointment  of  a  committee  for  the  lu- 
natic, unless  the  record  of  the  proceedings 
therein  Is  such  as  to  show  Jurisdiction  on  the 
part  of  the  court  and  a  substantial  compliance 
in  other  respects  with  the  statutory  require- 
ments. 

A  different  rule,  however,  obtains  as  to  the 
judgment  of  a  court  of  general  or  complete 
Jurisdiction,  such  as  a  circuit  court,  and  this 
rule  is  also  well  stated  in  Freeman  on  Judg- 
ments, vol.  1,  {  124:  "If  It  Is  ascertained  that 
the  judgment  or  decree  under  examination 
was  rendered  by  a  court  of  record  In  the 
exercise  of  Its  ordinary  jtarisdlction  over  the 
subject-matter  In  litigation,  the  next  fact  to 
be  determined  is  whether  the  court  had  Ju- 
risdiction over  the  person  against  whom  the 
judgment  has  been  obtained.  The  preponder- 
ance of  authority  shows  that  In  a  collateral 
proceeding  this  fact  must  be  determined 
by  an  Inspection  of  the  matters  contained  in 
what,  at  the  time  of  entering  the  judgment, 
constituted  the  record  or  judgment  roll.  Any 
other  paper -which  happens  to  be  on  file  in 
the  case  and  Improperly  attached  to  the  rec- 
ord must  be  disregarded.  The  record,  how- 
ever, may  be  silent  upon  the  subject  of  juris- 
diction. It  may  fall  to  show  whether  the 
proceedings  taken  to  bring  the  defendant 
within  the  authority  of  the  court  were  suffi- 
cient or  insufficient;  or,  for  aught  that  ap- 
pears by  the  Judgment  roll,  no  attempt  may 
have  been  made  to  perform  some  act  es- 
sential to  Jurisdiction.  Nothing  shall  be  in- 
tended to  be  out  of  the  Jurisdiction  of  a 
superior  court  but  that  which  expressly  ap- 
pears to  be  80.  Hence,  though  the  existence 
of  any  jarlsdictional  fact  may  not  be  affirmed 
upon  the  record,  it  will  be  presumed  upon  a 
collateral  attack  that  the  court,  if  of  general 
Jurisdiction,  acted  correctly  and  with  due  au- 
thority, and  its  Judgment  will  be  as  valid  as 
though  every  fact  necessary  to  jurisdiction 
affirmative  appeared.  The  decisions  to  this 
effect  are  very  numerous.  If  a  statute  re- 
quired a  certain  affidavit  to  be  filed  or  a 
certain  fact  to  be  found  prior  to  the  rendi- 
tion of  judgment,  it  will  be  presumed,  in  the 
abeence  of  any  statement  or  showing  upon  the 


subject,  that  such  affidavit  was  filed  or  such 
fact  foimd." 

The  Jefferson  circuit  court  Is  a  court  of 
general  jurisdiction,  and  its  criminal  divi- 
sion undoubtedly  had  Jurisdiction  to  deter- 
mine the  question  whether  Belle  B.  Rogers 
was  or  not  a  person  of  unsound  mind,  and 
likewise  to  appoint  a  '  committee  to  take 
charge  of  her  estate  in  the  event  she  was 
found  to  be  of  unsound  mind.  The  Inquest 
by  which  that  fact  was  determined  was  held 
In  that  court  and  by  a  Jury  under  the  di- 
rection of  the  court;  the  verdict  being  In  the 
statutory  form  and  to  the  effect  that  she 
was  of  unsound  mind  and  a  lunatic.  The 
court  by  its  Judgment  approved  the  finding 
and  appointed  the  Fidelity  Trust  Oompany 
to  take  charge  of  her  estate,  and  the  latter 
did  so  after  duly  qualifying.  These  facts 
were  all  shown  in  the  Instant  case  in  which 
the  real  estate  of  the  lunatic  and  her  son 
was  adjudged  to  be  sold,  and  they  also  ap- 
pear in  the  record  thereof  before  us.  The 
record  also  shows  that  prior  to  the  inquest 
process  was  duly  served  upon  the  lunatic  and 
upon  Dr.  Teaman  in  whose  sanitarium  and 
charge  she  then  Was.  In  addition,  the  rec- 
ord, as  presented  in  the  court  below  and  ap- 
pearing in  this  court,  contained  the  order 
copied  in  the  opinion  showing  why  and  uiwn 
what  proof  the  presence  of  the  lunatic  at 
the  inquest  was  dispensed  with.  If  the  two 
physicians  upon  whose  testimony  the  per- 
sonal attendance  of  Mrs.  Rogers  at  the  in- 
quest was  excused  had  furnished  it  by  affi- 
davit, and  the  affidavit  had  failed  in  any 
essential  particular  to  comply  with  the  re- 
quirements of  section  2157,  Ky.  St.,  it  might 
have  given  appellant  some  grbund  for  In- 
sisting that  the  record  affirmatively  showed 
such  an  absence  of  jurisdictional  facts  as 
would  Invalidate  the  inquest ;  but  there  was 
no  affidavit  from  the  physicians  filed.  In- 
stead, the  testimony  furnished  by  them  as 
to  the  necessity  for  the  nonattendance  of  the 
lunatic  was  presented  in  the  form  of  state- 
ments under  oath,  which  was  permitted  by 
the  statute.  Whether,  In  addition  to  stat- 
ing that  the  condition  of  the  lunatic  was  such 
as  to  make  It  unsafe  or  injurious  to  her  to 
have  her  personally  attend  the  Inquest,  they 
also  testified,  as  the  statute  required,  that 
they  had  previously  examined  her  and  verily 
believed  her  to  be  of  unsound  mind,  we  can- 
not tell,  as  the  order  of  the  court  dispensing 
with  her  presence  Is  silent  on  the  subject; 
but  as  the  record  shows  they  were  at  the  in- 
quest, and  that  upon  their  sworn  statements 
the  presence  of  the  lunatic  was  dispensed 
with,  we  must  presume,  as  they  were  sworn 
as  witnesses  upon  the  inquest,  they  were  re- 
quested to  testify  before  the  court  and  Jury 
as  to  all  the  facts  in  their  possession  with 
respect  to  the  condition  of  mind  of  the  luna- 
tic, Including  such  as  were  required  by  sec- 
tion 2157  of  the  statute,  supra.  At  any  rate 
as  it  does  not  aflirmatlvely  appear  from  the 
record  that  they  did  not  testify,  we  must 
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presume  that  they  did;  tbe  court  being  of 
general  Jurisdiction  and  knowing  tbe  neces- 
sity for  eliciting  all  tbe  facts  essential  to  tbe 
validity  of  tbe  Inquest. 

As  upon  tbe  record  before  us  neltber  the 
Inquest  nor  the  order  appointing  a  committee 
for  .the  lunatic  can  be  pronounced  void,  and 
cannot  be  collaterally  attacked  or  set  aside, 
as  here  attempted,  we  need  not  pass  upon  the 
question  of  wbetber  either  should  be  de- 
clared void  In  a  direct  proceeding  by  tbe 
lunatic. 

Being  of  opinion  that  appellant  will  ac- 
quire a  good  title  to  the  real  estate  In  ques- 
tion by  Tlrtue  of  Its  purchase  thereof  at  tbe 
commissioner's  sale,  and  tbe  deed  to  be  made 
by  the  commissioner,  It  follows  that  tbe  cir- 
cuit court  did  not  err  In  overruling  tbe  ex- 
ceptions to  the  report  of  sale. 

Wherefore  tbe  Judgment  is  afSrmed. 


LEWIS'     ADM'R    v.     BOWLING    GREEN 
GASLIGHT  CO. 

(Coart  of   Appeals  of   Kentucky.     March   17, 
1909.) 

1.  Evidence  ($  125*)— Res  GESTiE. 

In  an  action  for  death  of  decedent  through 
contact  with  an  electric  wire  which  had  fallen 
from  the  poles,  what  decedent  said  on  taking 
hold  of  tbe  wire  as  to  his  purpose  in  grasping 
it  was  admissible  as  part  of  the  res  gestee. 

[Eid.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  {  870;   Dec.  Dig.  {  125.*] 

2.  Electbicitt  (f  17*)— Injxjbies  Iscidentto 
Production— Companies  and  Persons  Li- 
able. 

A  company  supplying  electricity  cannot 
escape  liability  for  negligence  in  the  manner 
of  distribution  by  taming  it  onto  private  wires, 
or  on  the  wires  of  another  concern,  which  are 
not  safely  arranged  to  receive  and  transmit  the 
current. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  i  17.*] 

8.  Electbicitt  (J  14*)— Injuries  Incident  to 

Production- Cabe  Required. 

A  company  distributing  electricity  through 
public  streets  is  held  to  the  highest  degree  of 
care  to  keep  its  lines  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  7;    Dec.  Dig.  {  14.»] 

4.  Electbicitt  (J  19*)— Injuries  from  Bro- 
ken WiBEs— Failure  to  Inspect- Neoli- 
oence — Questions  for  Jury. 

In  an  action  for  death  of  decedent  through 
contact  with  a  sagging  and  defectively  insulated 
electric  wire,  whether  defendant,  who  used  the 
wire  for  transmitting  electricity,  and  who  knew 
that  the  line  had  not  been  inspected  or  re- 
paired for  two  years,  and  that  tbe  insulation 
was  much  worn  off,  was  negligent  in  failing  to 
inspect  and  discover  the  break  for  more  than 
12  hours  in  the  daytime,  was  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  11 ;  Dec.  Dig.  }  19.*] 

6.  Negligence  (5  136*)- Contkibutobt  Neo- 

LIGENCE— CiUESTIONS    OF    LaW    AND    FACT. 

While  ordinarily,  when  there  is  no  conflict 
in  the  evidence,  it  is  a  question  of  law  whether 
the  admitted  facts  constitute  contributory  neg- 
ligence, yet,  if  it  be  a  question  whether  plain- 
tiff's act  at  the  time  was  that  of  an  ordinarily 


prudent  person  under  the  same  circumstances, 
the  question  is  for  tbe  jury. 

[EM.  Note.— For  other  cases,  see  Ne^igence, 
Cent.  Dig.  {  291;    Dec.  Dig.  i  136.*] 

8.  Elbctricitt  (S  19*)— Injuries  vboh  Bro- 
ken Wires  —  CoNTBiBUTOBT  Neouoencb— 
Questions  for-  Jubt. 

In  an  action  for  death  of  decedent  through 
grasping  a  broken  electric  wire  which  had  fallen 
from  tbe  poles,  whether  decedent  was  guilty  of 
contributory  negligence,  held,  under  the  evi- 
dence,  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  {  11;   Dec  Dig.  |  19.*] 

Appeal  from  Circuit  Court,  Warren  County. 

"To  be  officially  reported." 

Action  for  wrongful  death  by  I.  O.  Lewis' 
personal  representative  against  the  Bowling 
Green  Gaslight  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded  for  new  trlaL 

D.  W.  Wright,  Wright  &  McElroy,  and 
John  B.  Grider,  for  appellant  Sims,  Du 
Bose  Ic  Rodes,  for  appellee. 

O'REAR,  J.  Tbe  Bowling  Green  Gaslight 
Company  furnished  tbe  electric  power  for  a 
private  electric  light  line  extending  beyond 
tbe  city  limits  of  Bowling  Green,  to  supply 
some  suburban  residents  with  lights  for  their 
dwellings.  One  of  tbe  wires  got  down  and 
parted  in  two  places.  It  hung  from  tbe  poles 
and  partly  on  a  fence  or  tree,  so  that  it  was 
sagging  some  six  or  eight  feet  above  tbe 
ground  and  alongside  of  tbe  highway  in  front 
of  I.  O.  Lewis'  residence.  The  Insulation  was 
worn  off  the  wire  In  many  places.  It  bad 
not  been  inspected  by  tbe  gaslight  company 
since  It  had  been  put  up — for  about  two 
years.  The  voltage  used  on  this  wire  was 
about  1,200  or  1,300  watts.  One  kilowatt  is 
ordinarily  fatal  to  life  where  a  human  body 
forms  part  of  tbe  circuit.  Mr.  Lewis  was 
about  70  years  old,  bale,  and  in  possession  of 
bis  mental  faculties.  Walking  along  the  pub- 
lic highway  in  front  of  bis  premises,  and  see- 
ing this  loose  wire  sagging  to  within  a  short 
distance  from  tbe  ground,  be  stepped  over 
and  took  hold  of  It,  probably  to  pull  It  down 
80  as  It  would  be  out  of  the  way,  when  be 
was  shocked  and  killed  by  tbe  current  of  elec- 
tricity in  It.  What  his  purpose  was  in  taking 
hold  of  the  wire  we  do  not  know,  because  the 
trial  Judge  would  not  allow  the  witness  to 
state  what  Lewis  said  as  be  took  bold  of  tbe 
wire.  What  be  then  said  was  as  clearly  com- 
petent as  what  he  did,  and  was  In  fact  part 
of  bis  act  Tbe  accompanying  statement  of 
an  act  Is  a  verbal  act,  and,  as  it  Illustrates 
the  physical  act  is  treated  as  part  of  the  res 
gestae. 

This  suit  was  by  the  personal  representa- 
tives of  Lewis  to  recover  for  bis  death,  on  the 
ground  that  the  gas  company  was  negligent 
in  not  looking  after  tbe  insulation  and  safety 
of  tbe  wire,  and  in  turning  into  it  such  a  dan- 
gerous voltage  of  electricity  without  Icnow- 
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log  that  the  wire  was  In  safe  condition  along 
the  highway  whwe  i)eople  might  be  expected 
to  come  In  contact  with  it  The  trial  court 
gave  the  jury  a  peremptory  Instruction  to 
flDd  for  the  defendant  at  the  close  of  the  evi- 
dence in  the  case.  The  correctness  of  that 
ruling  Is  the  question  presented  here  for  re- 
view. 

It  may  be  assumed  that  the  trial  Judge  did 
not  base  his  ruling  upon  the  fact  that  the 
gas  company  did  not  own  the  line,  as  it  has 
been  authoritatively  declared  that  the  dis- 
tributor of  such  a  deadly  agency  as  electric- 
ity cannot  escape  liability  for  negligence  in 
the  manner  of  distribution  by  turning  it  onto 
private  wires,  or  on  the  wires  of  another  con- 
cern, which  are  not  safely  arranged  to  re- 
ceive and  transmit  the  current  Thomas' 
Adm'r  v.  MaysvlUe  Gas  Co.,  108  Ky.  2ai,  5G 
S.  W.  153,  53  L.  R.  A.  147.  The  evidence  was 
that  the  wire  In  question  was  broken  at  one 
or  two  places,  and  was  hanging  down,  as  stat- 
ed, and  that  on  the  night  previous  to  the 
death  of  Mr.  Lewis  a  witness  saw  sparks  and 
flames  emitted  from  the  wire  at  a  point 
where  on  the  next  morning  It  was  discovered 
to  be  In  two.  The  wire  was  without  Insula- 
tion In  many  places;  It  having  rotted  or 
broken  off.  and  not  repaired.  That  conclltlon 
had  existed  for  some  months.  The  wires 
(two  of  them  constituting  a  circuit)  were 
strung  on  opposite  sides  of  the  posts  along 
the  highway,  attached  to  the  posts  by  glass 
brackets,  and  were  thus  placed  8  to  12  Inches 
apart  They  were  so  close  as  that,  when  they 
or  one  of  them  became  loose,  they  were  In 
danger  of  swinging  together  and  touching, 
creating  a  short  circuit  This  wouldmelt  the 
wires,  letting  them  fall  to  the  ground.  Ap- 
pellee had  not  ln.spected  this  line  for  defects 
gince  it  was  built  some  two  years  before,  and 
had  not  caused  it  to  be  repaired.  Under 
these  facts  we  think  the  case  was  one  for  the 
Jury,  both  as  to  the  company's  negligence, 
and  the  decedent's  contributory  negligence. 
The  company  could  not  escape  its  responsibil- 
ity as  the  dispenser  through  the  public  streets 
and  roads  of  such  a  stealthy  deadly  force  as 
an  electric  current  of  such  high  voltage  upon 
insecure  lines  of  wire,  where  the  public  might 
reasonably  be  expected.  No  more  could  it 
dispense  with  the  duty  of  Inspecting  the 
wires,  from  time  to  time,  to  see  that  they 
were  securely  fastened  and  properly  Insulat- 
ed, although  the  lines  were  not  owned  by  it 
When  it  used  the  lines.  It  was  Its  duty  to  see 
to  their  proper  and  safe  condition.  This  duty 
was  not  discharged  by  the  exercise  of  ordi- 
nary care,  but  required  the  highest  degree  of 
care  to  keep  them  safe.  If  the  wire  broke  be- 
cause of  the  storm  of  Sunday  morning  (the 
hijury  occurred  late  Sunday  afternoon),  and 


If  appellee  did  not  know  that  it  was  broken, 
and  could  not  in  the  exercise  of  that  degree 
of  care  exacted  of  It  by  the  law  have  discov- 
ered it  then  it  would  not  be  negligent  In  fail- 
ing to  discover  it;  but  having  knowledge  of 
the  manner  In  which  the  wires  were  strung, 
the  length  of  time  they  had  been  exposed  and 
in  use,  and  that  the  Insulation  was  off  much 
of  the  wire,  whether  then  It  was  negligent  in 
falling  to  inspect  and  discover  the  break, 
from  whatever  cause  it  may  have  occurred, 
for  more  than  12  hours  in  the  daytime,  is  a 
question  for  the  Jury. 

As  to  the  plea  of  contributory  negligence: 
Ordinarily,  when  the  facts  are  admitted,  and 
where  there  is  no  conflict  in  the  evidence,  it 
is  a  question  of  law  whether  they  constitute 
contributory  negligence;  but  it  is  not  always 
so.  Although  the  facts  may  be  admitted, 
still,  if  it  be  a  question  whether  the  act  of 
the  plaintiff  at  the  time  was  such  as  an  ordi- 
narily prudent  person  would  have  done  under 
the  same  circumstances,  the  Jury  ought  to  be 
permitted  to  say  whether,  under  the  circum- 
stances. It  was  or  was  not  negligence,  but  for 
which  the  defendant's  negligence  would  have 
been  harmless.  If  the  act  relied  on  is  admit- 
ted and  is  clearly  negligent,  or  Is  clearly  not 
negligent  the  court  as  a  matter  of  law  should 
by  instructions  to  the  Jury  dlsix>se  of  the 
matter;  but,  although  the  proof  Is  all  one 
way  as  to  the  act,  the  act  Itself  may  be  of 
such  doubtful  character  as  to  render  it  an  Is- 
sue of  fact,  as  much  so  as  if  the  act  Itself 
were  not  of  a  doubtful  character,  but  the  evi- 
dence tending  to  establish  or  to  disprove  it 
was.  If  decedent  knew  that  was  a  live  wire, 
and  knew  the  danger  of  touching  it  as  he  did. 
the  act  would  be  undoubtedly  negligence  on 
his  part  which  would  defeat  a  recovery  for 
bis  Injury.  If  be  did  not  know,  and  had  not 
reason  to  believe,  It  was  a  live  wire,  but  on 
the  contrary,  had  reason  to  believe  the  elec- 
tric current  was  not  turned  onto  It  his  was 
not  such  an  act  as  an  ordinarily  prudent  per- 
son might  have  done  under  the  same  circum- 
stances. At  least  it  was  not  necessarily  so. 
His  purpose  might  have  been  to  place  the 
wire  so  that  when  the  current  was  turned  on 
It  would  be  out  of  the  way  to  do  damage. 

It  is  claimed  that  the  Insulation  Is  not  a 
protection  to  human  life  when  the  voltage  Is 
so  hieh  as  was  that  in  use  In  this  Instance, 
but  there  was  evidence  to  the  contrary  of 
that  contention.  We  think  the  whole  matter 
should  have  gone  to  the  Jury  under  the  usual 
Instructions  In  such  cases  as  to  the  care  ex- 
acted of  the  gas  company  and  of  the  dece- 
dent, and  as  to  what  would  constitute  negli- 
gence In  each. 

.Judgment  reversed  and  remanded  for  a 
new  trlaL 
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SMITH'S  ADXTR  v.  NATIONAL  COAL  ft 
IRON  CO. 

(Oonrt  of  Appeals  of  Kentucky.    March  28, 
1909.) 

1.  Master  and  Sebvant  (8  277*)— Injubies 
TO   SebvanT— SumciESCT   OF  Evidence— 

EUFLOTKENT. 

In  an  action  for  the  death  of  a  boy  while 

working  in  a  coal  mine,  evidence  held  to  show 

that  he  was  employed  by  defendant's  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  §  »53 ;   Dec.  Dig.  {  277.*] 

2.  Master  and  Servant  (§  95*)— Unlawfitl 
elcplotkent  of  infant— master's  liabil- 
ITY. 

Under  St  1909,  {  331a  (Rnssell's  St  H 
3237-S251a  [5]),  making  It  unlawful  to  employ 
any  child  less  than  14  years  old  in  a  mine,  read 
in  connection  with  St.  1909,  i  466  (Russell's  St 
{  8),  permitting  one  injured  by  the  violation  of  a 
statute  to  recover  from  the  offender  any  dam- 
age sustained  by  reason  of  the  violation,  an  In- 
fant, employed  In  a  mine  in  violation  of  the 
statute,  can  recover  damages  sustained  in  con- 
sequence of  its  violation,  and  whether  the  in- 
jury occurred  when  the  boy  was  at  his  place  in 
the  mine,  or  going  or  coming  to  work,  was  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  160;  Dec.  Dig.  {  95.*] 

3.  Death  (8  7*)— Action  fob  Death— Riqbt 
OF  Action. 

An  action  to  recover  for  death  by  wrongful 
act  can  only  be  maintained  under  St.  1909,  8  6 
(Russell's  St  i  11),  enacted  pursuant  to  Const 
(  241,  giving  a  right  of  action  for  death  by 
wrongful  act;  no  such  right  of  action  exist- 
ing at  common  law. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  »  10;   Dec.  Dig.  »  7.*] 

4.  Death  (8  23*)—Acri0N— Defenses— Con - 
TBiBCTOBY  Neouoencb— Neglect  of  Stat- 

TJTOBT  DUTT. 

Contributory  negligence  is  a  defense  to  an 
action  brought  pursuant  to  St  1909,  |  6  (Rus- 
sell's St  I  11),  giving  a  right  of  action  for  death 
by  wrongful  act,  for  the  death  of  an  infant  while 
employed  in  a  coal  mine  in  violation  of  St.  1909, 
8  331a  (Russell's  St.  88  3237-3251a  [5]),  pro- 
hibiting the  employment  of  infants  under  14 
years  old  in  a  mine. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  26;    Dec.  Dig.  8  23.*] 

tk  NeOUOENCE  (8  85*)— OONTBIBUTOBT  NEG- 
LIGENCE—INFANTS. 

An  infant  is  only  required  to  exercise  such 
care  as  may  reasonably  be  expected  from  one 
of  his  age  under  like  circumstances;  the  law 
recognizing  his  lack  of  mature  discretion. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8  123 ;   Dec.  Dig.  i  85.*] 

&  Masteb  and  Sebvant  (8  289*)— Infants— 
contbibdtobt  neouoencb  —  j0by  ques- 
TION. 

In  an  action  for  the  death  of  a  boy  killed 
while  working  in  a  coal  mine  by  falling  be- 
tween the  cars  while  riding  out  from  work, 
whether  he  used  ordinary  care  in  passing  over 
the  cars  under  the  circumstances  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  1098 ;  Dec  Dig.  8  289.*] 

Appeal  from  Circuit  Court,  Bell  County. 
"To  be  officially  reported." 
Action  by  Bentley   Smith's  administrator 
against  the  National  Coal  &  Ircm  Company. 


From  a  Judgment  for  defendant  on  a  directed 
verdict,  plaintiff  appeals.  Reversed  and  re- 
manded for  new  trial. 

R.  8.  Rose,  for  appellant.  Barker  &  Woods 
and  D.  B.  Logan,  for  appellee. 

HOBSON,  J.  Bentley  Smith  lost  hla  life  In 
the  mine  of  the  National  Ck>al  ft  Iron  Com- 
pany, and  this  action  was  brought  to  recover 
for  his  death  under  section  6,  Ky.  St  (Rus- 
sell's St.  8  11)>  on  the  ground  that  his  death 
resulted  from  an  Injury  Inflicted  by  the  neg- 
ligence or  wrongful  act  of  the  company,  in 
this,  that  he  was  under  14  years  of  age  and 
had  been  employed  by  the  company  in  vio- 
lation of  the  statute,  which  then  read  as  fol- 
lows: "That  it  shall  be  unlawful  for  a  pro- 
prietor, foreman,  owner  or  other  person  to 
employ  any  child  less  than  fourteen  years  of 
age  In  any  workshop,  factory,  or  mine.  In 
this  state;  that  unless  said  proprietor,  fore- 
man or  owner  shall  know  the  age  of  the  child. 
It  shall  be  his  or  their  duty  to  require  the 
parent  or  guardian  to  furnish  a  'sworn  state- 
ment of  its  age,  and  any  swearing  falsely  to 
such  by  the  parent  or  guardian  shall  be  per- 
jury and  punishable  as  such."  Section  331a, 
Ky.  St.  (Russell's  St  H  3237-8251a  [5D.  This 
statute  Is  to  be  read  In  connection  with  sec- 
tion 466,  Ky.  St  (Russell's  St  8  8):  "A  per- 
son injured  by  the  violation  of  any  statute 
may  recover  from  the  offender  such  damage 
as  he  may  sustain  by  reason  of  the  violation, 
although  a  penalty  or  forfeiture  for  such  vio- 
lation be  thereby  Imposed." 

The  plaintiff  showed  on  the  trial  these 
facts:  Bentley  Smith  was  the  son  of  Elliot 
Smith,  wlio  was  a  miner  regularly  employed 
In  the  mine.  He  took  his  son  on  one  occasion 
to  the  mine  and  asked  the  foreman  if  be 
would  let  the  boy  work  with  him.  The  fore- 
man asked  him  how  old  he  was.  He  answer- 
ed that  he  was  not  14.  The  foreman  then 
said  that  he  was  too  young  to  work  in  the 
mine,  and  the  boy  was  sent  home.  Shortly 
after  this,  about  the  1st  of  May,  Elliot  Smitli 
was  injured  In  the  mine  so  he  could  not  work. 
His  little  boy  then  said  to  him:  "I  want  to 
work  In  the  mine.  You  are  mashed  up,  and 
our  house  rent  is  to  pay,  and  we  have  got 
to  live."  The  father  told  him  not  to  go  In 
the  mine,  but  notwithstanding  this  he  did  go 
to  work  In  the  mine,  getting  out  coal  on  hla 
father's  number.  When  he  went  In  the  fore- 
man said  to  the  boy,  "Son,  you  have  to  work 
now,  do  you,  since  your  father  got  hurt?" 
The  boy  said,  "Tes,  sir,"  and  he  went  on  In 
the  mine.  The  foreman  came  around  where 
the  boy  was  at  work,  showed  him  how  to 
shovel,  and  told  him  how  to  run  under  the 
coal.  The  coal  which  the  boy  got  out  was 
weighed  by  the  man  who  weighed  the  coal 
for  the  other  miners,  and  was  credited  to  hla 
father,  amounting  to  $10.58.  The  company 
kept  the  money  for  the  rent  of  the  house  in 
which  the  family  lived.    On  the  18th  of  May 
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about  noon,  when  a  shot  was  to  be  fired,  the 
boy  started  out  of  the  mine,  and,  as  was 
customary  with  the  miners,  rode  out  on  the 
loaded  cars  of  coaL  Xbere  were  six  or  seren 
cars  In  the  train.  The  boy  got  up  on  the 
rear  car.  A  friend  of  his  was  on  the  car  next 
to  the  front  There  were  quite  a  number  of 
men  on  the  cars.  The  boy  was  walking  over 
the  cars  toward  the  front,  when  he  fell  be- 
tween the  third  and  fourth  car  and  was  run 
OTer  and  killed.  On  this  proof  the  circuit 
conrt  Instmcted  the  >iry  peremptorily  to  find 
for  the  defendant  apparently  on  the  Idea  that 
the  death  of  the  chUd  was  dne  to  his  own 
act  In  walking  over  the  cars.  It  Is  insisted 
that  the  conrt  properly  so  instructed  the  jury, 
as  he  was  not  then  serving  the  master,  and 
his  injury  was  dne  to  his  own  want  of  care. 

The  boy  was  serving  the  master  In  the 
mine.  He  had  been  getting  out  coal  all  the 
morning.  It  was  necessary  that  he  should 
leave  the  mine  at  noon  when  the  shots  were 
flred.  In  leaving  the  mine  he  was  in  the  reg- 
olar  course  of  his  duty,  and  it  was  customary 
for  all  the  miners  to  ride  out  on  the  cars  or 
to  ride  In  on  them.  The  statute  which  for- 
bids the  employment  of  children  in  mines  Is 
for  their  protection.  It  was  a  violation  of 
the  statnte  for  the  child  to  be  employed  in 
the  mine.  The  evidence  was  plainly  sufficient 
to  show  that  he  was  employed ;  and,  as  he 
was  injured  in  the  mine  while  going  from  his 
place  of  work  to  the  shaft,  it  cannot  be  said 
that  he  was  not  injured  in  the  course  of  his 
employment  in  the  mine.  The  statute  made 
it  unlawful  for  him  to  be  employed  in  the 
mhie,  and  whether  he  was  Injured  while  at 
Us  work  in  the  mine,  or  In  going  to  his  work 
or  coming  from  his  work.  Is  immaterial.  It 
has  been  held,  by  this  court  in  several  cases 
that,  where  a  statute  prohibits  a  thing  for  the 
benefit  of  a  person,  he  may  maintain  an  ac- 
tion to  recover  damages  sustained  by  reason 
of  the  violation  of  the  statute.  City  of  Hen- 
derson V.  Clayton,  67  8.  W.  1,  22  Ky.  Law 
Rep.  283,  53  L.  R.  A.  145 ;  Hutchison  y.  L. 
&  N.  R.  R.  Co.,  108  Ky.  619,  67  8.  W.  261 ; 
City  of  Henderson  v.  O'Haloran,  114  Ky.  188, 
70  8.  W.  662,  50  L.  R.  A.  718,  102  Am.  St. 
Rep.  279;  Sutton  v.  Wood.  120  Ky.  23,  85  S. 
W.  201.  We  see  no  reason  why  this  prin- 
ciple should  not  be  applied  to  infants  who 
tre  Injured  when  employed  in  violation  of 
the  statute,  for  manifestly  the  purpose  of  the 
•tatute  is  to  protect  infants  from  the  dangers 
attending  the  forbidden  employments,  which 
by  reason  of  their  youth  they  would  not  fully 
tppredate.  While  there  is  some  conflict  In 
the  anthoritles,  the  weight  of  authority  seems 
tat  f&vor  of  the  mle  that  the  breach  of  the 
Matnte  Is  actionable  negligence  whenever  it 
is  shown  that  the  Injuries  were  sustained  in 
consequence  of  the  employment  Queen  v. 
Dayton  Coal  Co.,  96  Tenn.  458,  32  S.  W.  460, 
30  L  R.  82,  49  Am.  St  Rep.  935 ;  Rolin  v. 
Reynolds  Tobacco  Co.,  141  N.  C.  800,  63  S.  B. 


891,  7  L.  R.  A.  (N.  8.)  335;  American  Car  Co. 
V.  Armentraut  214  111.  509,  73  N.  B.  766; 
Nlckey  v.  Steuder,  164  Ind.  189,  73  N.  B.  117; 
Iron  &  Wire  Co.  v.  Green,  108  Tenn.  164, 65  8. 
W.  399 ;  Sterling  v.  Union  Carbide  Co.,  142 
Mich.  284,  105  N.  W.  755 ;  Woolf  v.  Nauman 
Co.,  128  Iowa,  261, 103  N.  W.  785;  1  Thomp- 
son  on  Negligence,  {  10 ;  2  Labatt  on  Master 
&  Servant  2177. 

This  is  an  action  to  recover  for  the  death 
of  the  Intestate.  No  cause  of  action  existed 
at  common  law  to  recover  for  death,  and  an 
action  to  recover  for  the  death  of  a  person 
can  only  be  maintained  In  this  state  by  virtue 
of  section  6,  Ky.  St,  enacted  pursuant  to  sec- 
tion 241  of  the  Constitution.  It  is  well  set- 
tled that  contributory  negligence  may  be 
pleaded  as  a  defense  to  an  action  brought  un- 
der this  section.  Passamaneck  v.  Louisville, 
etc,  R.  R.  Co.,  98  Ky.  195,  32  S.  W.  620; 
Clark  y.  L.  ft  N.  R.  R.  Co.,  101  Ky.  34,  39  S. 
W.  840.  As  the  action  can  only  be  maintain- 
ed under  the  statute  referred  to,  andras  con- 
tributory negligence  may  be  pleaded  as  a  de- 
fense to  an  action  under  the  statute,  it  neces- 
sarily follows  that  contributory  negligence 
may  be  relied  on  by  the  defendant  in  bar  of 
the  plaintiffs  action.  A  child  under  14  yean 
of  age  is  only  required  to  exercise  such  care 
as  may  be  reasonably  expected  of  a  child  of 
his  age  under  like  circumstances.  The  law 
takes  into  consideration  that  children  lack 
the  discretion  of  grown  persons,  and  that  a 
child  under  14  years  of  age  may  reasonably 
be  expected  to  do  things  which  an  older  per- 
son would  not  do.  Whether  the  Intestate 
used  ordinary  care  in  passing  over  the  cars 
as  he  did  is  a  question  for  the  jury.  Orna- 
mental Iron,  etc.,  Co.  y.  Green,  108  Tenn.  161, 
65  S.  W.  39.  Of  course,  as  we  have  not  the 
proof  of  the  defendant  before  us,  we  now 
only  pass  upon  the  case  as  presented  by  the 
proof  for  the  plalntlfT.  On  the  proof  for  the 
plaintiff  the  court  should  have  refused  to 
give  a  peremptory  Instruction  to  the  jury  to 
find  for  the  defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  and  further  proceedings  con- 
sistent herewith. 

BARKBR,  J.,  not  sittlnK. 


BROWN  et  al.  y.  COMMONWBAMTH. 

(Conrt  of  Appeals  of  Kentucky.    March  18, 
1909.) 

1.  IRDICTUKNT   AND    IWPOBMATION    (J    33*)    — 

FoBMAL  Requisites— SiQNATUBE  or  Pub- 
lic Pbosectjtob. 

Since  the  Code  does  not  require  the  com- 
monwealth's attorney  to  sign  an  indictment,  the 
signing  or  printing  by  mistake  of  the  name  of 
a  person  to  it  as  commonwealth's  attorney  who 
is  not  such  officer  does  not  invalidate  it. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  33.*] 
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2.  RoBBEBT  (J  1*)  —  What  Con8titute8  — 

Force— Pumwo  ir  Feab. 

To  constitute  robbery,  the  person  robbed 
must  be  deprived  ot  bis  property  by  force,  or 
by  putting  him  in  fear. 

[Ed.  Note.— For  other  cases,  see  .  Robbery, 
Cent.  Dig.  §  1 ;   Dec.  Dig.  §  1.* 

For  other  definitions,  sec  Words  and  Phrases, 
TOl.  7,  pp.  6268-0264;   vol.  8,  p.  0258.] 

8.   ROBBEBY    (J    6*)   —  SUFFICIENCr    OF    EVI- 
DENCE. 

Evidence  that  one  of  defendants  aslced  pros- 
ecutor for  a  dime  with  which  to  buy  beer,  and 
that,  on  the  latter's  drawing  some  money  from 
his  pocket,  the  other  defendant  suddenly  and 
forcibly  wrenched  the  money  from  prosecutor's 
hand,  and  fled  with  it,  authorized  a  conviction 
for  robbery,  and  an  instruction  on  larceny  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  i  6;    Dec.  Dig.  §6.*] 

Appeal  from  Circuit  Court,  Bell  County. 

"To  be  officially  reported." 

Robert  Brown  and  others  were  convicted 

of  robbery,  and  appeal.    Affirmed. 
• 
3.  G.  Rollins  and  N.  B.  Hays,  for  appellants. 
Jas.  Breathitt,  Atty.  Gen.,  and  Tom  B.  Mc- 
Gregor, Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

iSETTLE,  C.  J.  The  appellants,  Robert 
Brown,  Charlie  Woods,  and  Pearl  Wiggins, 
were  Indicted,  tried,  and  convicted  of  the 
crime  of  robbery,  the  punishment  of  each  be- 
ing fixed  at  confinement  In  the  penitentiary 
two  years.  Appellants  ask  a  reversal  of  the 
Judgment  of  conviction. 

Numerous  errors  are  assigned,  but  only 
two  of  them  are  relied  on  for  the  reversal 
asked.  The  first  complaint  Is  that  the  court 
erred  in  overruling  appellants'  demurrer  to 
the  indictment.  At  the  close  of  the  indict- 
ment appears  the  name  of  G.  A.  Denham,  as 
commonwealth's  attorney  of  the  Twenty-Sixth 
judicial  district,  when  It  should  have  contain- 
ed the  name  of  J.  B.  Snyder,  present  com- 
monwealth's attorney  of  the  Judicial  district. 
Denham  was  the  predecessor  in  office  of  Sny- 
der, and  it  is  admitted  that  the  Indictment 
against  appellants  was  written  upon  a  part- 
ly printed  form,  which  was  one  of  a  lot  that 
had  been  procured  by  Denham  while  common- 
wealth's attorney,  and  that  in  preparing  the 
indictment  Snyder  forgot  to  erase  the  name 
of  Deuham  and  write  bis  own  in  lieu  thereof 
as  commonwealth's  attorney.  The  error  did 
not  affe<.-t  the  validity  of  the  indictment.  In 
the  case  of  Sims  v.  Commonwealth,  13  S.  W, 
1079,  12  Ky.  Law  Rep.  215,  it  is  said:  "The 
Code  does  not  require  the  commonwealth's  at- 
torney to  sign  the  indictment  It  makes  no 
difference  whether  the  person  signing  the  in- 
dictment was  a  county  or  commonwealth's 
attorney.  The  law  did  not  require  either  to 
sign  if 

If,  as  thus  held,  neither  the  county  nor  the 
commonwealth's  attorney  is  required  by  the 
Code  to  sign  the  Indictment,  It  necessarily 


follows  that  the  signing  or  printing  by  mis- 
take of  the  name  of  a  person  to  it  as  com- 
monwealth's attorney  who  is  not  such  officer 
would  not  invalidate  it  The  mistake  could 
have  no  other  effect  than  would  the  absence 
from  the  Indictment  of  the  name  of  the  com- 
monwealth's or  county  attorney.  It  is  further 
insisted  for  appellants  that  the  trial  court 
erred  in  failing  to  instruct  the  Jury  as  to  the 
law  in  respect  to  larceny,  and  that  the  evi- 
dence upon  which  they  were  convicted,  if  it 
showed  them  g:uilty  of  any  crime,  more  direct- 
ly tended  to  prove  them  guilty  of  larceny 
than  robbery;  and,  $6  being  the  amount  of 
which  the  owner  was  deprived  by  them,  they 
should  have  been  convicted  of  petit  larceny 
If  convicted  at  all ;  whereas  the  instructions 
that  were  given  only  contained  the  law  as  to 
robbery,  and  compelled  the  Jury  to  find  ap- 
pellants guilty  of  that  crime,  or  to  acquit  them. 
It  remains  to  be  seen  whether  the  evidence 
supports  this  contention.  That  introduced  by 
the  commonwealth  conduced  to  prove  that 
William  Roberts  and  another  man  named 
Johnson  were  In  the  city  of  MIddlesboro  on 
the  night  of  the  robbery,  having  gone  there 
from  the  state  of  Virginia.  Together  they 
walked  along  one  of  the  streets  of  the  city 
until  they  reached  a  point  In  front  of  the 
Shady  Grove  saloon  and  near  a  restaurant, 
where  they  met  two  negro  men  and  a  negro 
woman.  The  negro  woman  was  Pearl  Wig- 
gins, and  one  of  the  negro  men  the  appellant 
Charles  Woods.  The  other  man  was  a  one- 
eyed  negro,  but  there  was  a  contrariety  of 
evidence  as  to  whether  he  was  the  appellant, 
Robert  Brown,  or  another  one-eyed  negro 
known  as  "Bram."  Upon  meeting  the  three 
negroes  something  was  said  by  Johnson  to 
them,  and  the  appellant  Charles  Woods  then 
Started  away  with  Johnson,  ostensibly  for 
the  purpose  of  conducting  him  to  a  barber's 
shop,  leaving  Roberts  with  the  other  negroes. 
At  that  Juncture  Pearl  Wiggins  asked  Roberts 
for  a  dime  to  buy  a  bucket  of  beer.  Evident- 
ly Intending  to  comply  with  her  request  Rob- 
erts drew  some  money  from  his  pocket,  and 
after  he  did  so  the  one-eyed  negro  man  with 
Pearl  Wiggins  suddenly,  and  with  force  and 
violence,  snatched  or  wrenched  the  money 
from  Roberts'  hand,  and  with  equal  sudden- 
ness swiftly  fled  and  escaped  with  it.  The 
amount  thus  taken  was  $6.  The  arrest 
of  the  three  appellants  speedily  followed. 
Mrs.  Gerrlsh,  a  witness  for  the  common- 
wealth, was  standing  in  the  ,door  of  the 
restaurant,  in  plain  view  of  the  parties,  when 
the  robbery  occurred,  and  claimed  to  have 
seen  the  entire  transaction.  She  testified  that 
the  negro  man  who  snatched  the  money  from 
Roberts'  hand  and  ran  away  with  it  was  a 
one-eyed  man,  and  identified  the  appellant 
Brown  as  the  guilty  person.  Two  other  wit- 
nesses testified  that  he  was  In  a  negro  res- 
taurant on  an  alley  In  the  rear  of  the  Shady 
Grove  saloon  Immediately  before  the  robbery, 
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and  one  of  them  that  he  was  then  trying  to 
borrow  a  bucket  to  get  some  beer  for  Pearl 
Wiggins.  The  evidence  falls  to  show  that  he 
was  seen  at  the  place  of  the  robbery  after  Its 
occurrence.  The  appellants  Brown  and  Pearl 
Wiggins  admitted  all  the  facts  as  to  the  rob- 
bery, except  they  claimed  that  it  was  the  one- 
eyed  negro  Bram,  and  not  Brown,  who  seized 
and  fled  with  Roberts'  money.  They  also 
proved  by  two  or  more  witnesses  that  Bram 
resembles  Brown;  that  he,  too,  was  seen 
near  the  scene  of  the  robbery  shortly  before 
It  was  committed,  and  that  Immediately 
thereafter  he  left  Mlddlesboro,  and  has  not 
since  returned. 

While  the  evidence  was  conflicting  as  to  the 
Identity  of  Brown  and  as  to  Woods*  connec- 
tion with  the  crime,  we  are  unable  to  say 
that  It  furnished  no  basis  for  the  verdict  of 
the  Jury.  It  was  for  the  jury  to  say  whether 
Brown  or  Bram  was  the  money  snatcher,  and 
whether  Woods  and  Pearl  Wiggins  were  ald- 
ers and  abettors  in  the  commission  of  the 
crime.  We  are  not  at  a  loss  to  understand 
how  the  Jury  constructed  from  the  evidence 
as  a  whole  the  theory  that  each  of  the  appel- 
lants contributed  to  the  crime  charged;  the 
part  assigned  Woods  being  to  get  Johnson 
separated  from  Roberts  that  he  might  not  as- 
sist the  latte^  to  resist  the  robbers,  the  act 
of  Pearl  Wiggins  In  asking  of  Roberts  the 
dime  to  buy  beer  being  a  subterfuge  to  get 
bhn  to  pull  the  money  from  his  pocket  that 
Brown  might  be  afforded  the  opportunity  to 
forcibly  take  It  from  him,  and  Brown's  part 
of  the  enterprise  to  possess  himself  by  force 
of  the  money  after  Roberts  drew  it  from  bis 
pocket.  The  evidence  clearly  shows  that  force 
was  required  and  used  to  deprive  Roberts 
of  bis  money,  and  to  constitute  robbery  the 
person  robbed  must  be  deprived  of  his  prop- 
erty by  force,  or  by  putting  him  In  fear.  In 
Davis  V.  Commonwealth,  54  8.  W.  959,  21  Ky. 
Law  Rep.  1295,  It  was  held  the  fact  that  the 
defendant  snatched  money  from  the  hand  of 
another  was  evidence  of  actual  violence, 
which  entitled  the  prosecution  to  an  Instruc- 
tion to  the  Jury  to  convict  If  the  money  was 
taken  against  the  owner's  will,  by  actual 
force.  And  In  Jones  v.  Commonwealth,  112 
Ky.  689,  66  S.  W.  633,  57  L.  R.  A.  432,  99  Am. 
St.  Rep.  330,  it  was  also  held  that,  where  de- 
fendant snatched  a  pocketbook  from  the  hand 
of  another  so  quickly  that  he  had  no  chance 
to  actively  resist,  there  was  such  a  taking  by 
violence  as  authorized  a  conviction  under  an 
Indictment  for  robbery. 

The  trial  court  did  not  err  in  falling  to  give 
an  Instruction  under  which  the  Jury  might 
have  found  appellants  guilty  of  larceny. 
There  was  Indeed  no  proof  of  larceny;  It 
was  wholly  and  altogether  to  the  effect  that 
Roberts'  money  was  taken  from  him  by  force, 
and  with  such  violence  and  suddenness  as 
gave  him  no  opportunity  to  resist  the  rob- 
bers.   The  crime  was  therefore  robbery,  and 


the  instruction  authorizing  the  Jury  to  find 
appellants  guilty  of  robbery,  together  with  the 
one  as  to  the  reasonable  doubt,  gave  to  the 
Jury  all  the  law  of  the  case.  Wherefore,  the 
Judgment  Is  affirmed. 


WAGNER  V.  CITY  OF  LOUISVILLE. 

(Court  of  Appeals  of  Kentucky..  March  24, 
1909.) 

L  MUNICIPAI>  COBPOBATIONS  (S  185*)— PO- 
LICEMEN—DiSCHABGE— DISCRETION. 

A  municipal  ordinance  reducing  the  police 
force  of  304  men  to  294  was  complied  with  by 
the  discharge  of  10  men.  Subsequently  the  cir- 
cuit court  adjudged  that  the  ordinance  was  void, 
and  the  dismissed  men  were  reinstated.  There- 
after the  Court  of  Appeals  decided  that  the  or- 
dinance was  valid,  and  10  other  men  were  dis- 
charged. Held,  that  the  municipal  authorities 
had  discretionary  power  in  the  selection  of  the 
men  to  be  dismissed,  and  the  men  dismissed  the 
second  time  could  not  complain  because  of  the 
reinstatement  of  the  10  men  first  dismissed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  497;  Dec  Dig.  S 
18.5.*] 

2.  Municipal  Cobpobations  (J  186*)  — Po- 
licemen—Compensation— Effect    OF   Dis- 

CIIABGE. 

Where  a  police  officer  was  wronefully  dis- 
charged, and  his  place  was  filled  by  the  officers 
remaining,  some  one  of  wiiom  drew  the  salary 
which  the  officer  would  have  received,  had  be 
remained  on  the  force,  the  officer  could  not  re- 
cover from  the  city  salary  during  the  time  he 
was  discharged. 

[Ed.  Note.— For  other  cases,  see  Municiral 
Coniorations,  Cent.  Dig.  |{  510,  515 ;  Dec.  Dig. 
i  186.*] 

3.  0FFICEK8  (S  95*)  — Dk  Facto  Officebs  — 
RiGiTT  OF  De  Jubb  Officebs  to  Compensa- 
tion. 

Where  there  is  a  de  facto  officer  holding 
the  office  pending  a  contest  therefor,  the  de 
jure  officer  must  first  obtain  the  office  by  direct 
procedure  against  the  wrongful  incumbent,  or 
be  reinstated  by  some  direct  procedure  against 
the  power  wrongfully  removmg  him,  and  he 
cannot  recover  the  salary  drawn  by  the  de  facto 
officer  pending  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  §§  134,  139;   Dec.  Dig.  i  95.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  John  J.  Wagner  against  the  City 
of  Louisville.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.     Affirmed. 

Johnson  &  Hieatt,  for  appellant  Joseph 
S.  Lawton  and  Leon  P.  Lewis,  for  appellee. 


BARKER,  J.  The  appellant  Is  a  police- 
man of  the  city  of  Louisville,  and  this  action 
was  Instituted  by  him  to  recover  a  claim  for 
salary  from  April  30,  1901,  when  he  was  dis- 
charged from  the  force,  until  December  of 
the  same  year,  when  he  was  reinstated.  The 
claim  arises  from  the  following  facts:  Prior 
to  January  21,  1900,  the  police  force  of  Lou- 
isville, under  the  ordinance  then  existing. 
consisted  of  304  patrolmen.    On  the  date  last 
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mentioned  the  general  conncU  passed  an  or- 
dinance rednclng  the  number  of  the  force  to 
294  patrolmen.  This  required  the  remOTal 
of  10  men,  and  In  compliance  with  the  ordi- 
nance one  Stlggers  and  9  other  patrolmen 
were  discharged,  and  a  captain,  Andrew  Kra- 
kel,  reduced  to  the  position  of  lieutenant 
Afterwards  Stlggers  instituted  an  action  In 
the  JefTerson  circuit  court  for  an  Injunction 
to  prevent  his  removal.  In  this  last-named 
case  the  court  held  that  the  ordinance  re- 
ducing the  force  was  void,  and  the  discharge 
of  Stlggers  and  his  9  companions  illegal,  but 
refused  to  grant  a  mandatory  injunction  re- 
storing them  to  their  position.  The  board  of 
safety,  however.  In  obedience  to  the  judg- 
ment of  the  circuit  court,  reinstated  Stlggers 
and  his  9  companions,  and  the  force  contin- 
ued then,  as  before,  to  consist  of  304  patrol- 
men. The  matter  would  probably  have  con- 
tinued In  this  way  indefinitely,  but  for  the 
fact  that  Capt  Erakel  made  a  demand  upon 
the  auditor  of  the  city,  Charles  Neumeyer, 
that  he  should  issue  his  warrant  for  his  sal- 
ary as  captain.  Instead  of  as  lieutenant,  and 
upon  the  refusal  of  the  auditor  to  comply  he 
instituted  an  action  in  the  JefTerson  circuit 
court  for  a  mandamus  requiring  him  to  Issue 
the  warrant  as  demanded.  Upon  the  trial  of 
this  action  the  circuit  Judge  held  that  the  or- 
dinance was  void;  but  the  city  appealed  the 
case  to  this  court,  where  the  Judgment  was 
reversed,  and  the  ordinance  upheld.  Neu- 
meyer, Auditor  V.  Krakel,  110  Ky.  624,  62 
S.  yr.  518.  After  the  ordinance  was  thus 
finally  held  to  be  valid,  the  board  of  safety, 
on  the  30th  day  of  April,  1901,  discharged  the 
appellant,  John  J.  Wagner,  and  9  compan- 
ions; all  of  them  being  different  men  from 
those  originally  discharged  with  Stlggers  and 
reinstated  as  above  detailed. 

It  is  the  contention  of  appellant  that,  the 
ordinance  reducing  the  force  being  valid,  the 
original  discharge  of  Stlggers  and  his  9  com- 
panions, which  reduced  the  force  to  the  prop- 
er number — ^294 — was  valid,  and  that  their 
subsequent  reinstatement  was  illegal ;  and, 
this  being  true,  they,  and  not  appellant  and 
his  companions,  should  have  been  removed  in 
order  to  comply  with  the  ordinance  after  the 
opinion  of  this  court  in  Neumeyer  v.  Krakel. 
The  vice  of  this  reasoning  on  the  part  of  ap- 
pellant Is  that  it  assumes  that  any  of  the 
men  had  a  vested  right  in  remaining  upon 
the  force  after  the  ordinance  reducing  it  was 
passed.  It  is  true  the  board  of  safety  first 
discharged  Stlggers  and  his  companions,  and 
then  reinstated  them  in  compliance  with  the 
views  of  the  circuit  Judge  as  to  the  validity 
of  the  ordinance.  We  think  this  was  proper. 
The  Judgment  of  the  circuit  Judge  was  the 
law  of  the  case  until  it  was  reversed,  and  it 
was  altogether  proper  that  the  municipal  of- 
ficers should  obey  the  unreversed  Judgment 
of  the  circuit  court  When,  however,  this 
court  finally  set  the  matter  at  rest  and  held 


the  ordinance  to  be  valid,  there  were  304 
men  on  the  force,  and  o])lj  294  of  them  could 
properly  remain.  Ten  had  to  go.  It  was 
within  the  discretion  of  the  board  of  safety 
to  select  those  to  be  finally  removed  in  order 
to  comply  with  the  Judgment  of  this  court 
and  the  appellant  had  no  legal  right  to  com- 
plain that  he  was  one  of  the  unfortunate 
men  selected  for  discbarge. 

But,  if  we  were  less  certain  of  the  sound- 
ness of  our  position  in  this  matter,  we  would 
still  be  constrained  to  uphold  the  Judgment 
of  the  circuit  court  dismissing  appellant's  pe- 
tition. When  he  was  out  of  office,  assuming, 
for  the  present,  wrongfully  so,  his  place  was 
filled  by  one  of  the  men  not  discharged.  In 
other  words,  after  the  discharge  of  appellant 
and  his  9  companions  there  remained  294 
patrolmen  on  the  roster  of  the  city's  police 
force.  Some  one  of  these  occupied  the  posi- 
tion which  Wagner  would  have  held,  had  he 
been  permitted  to  remain,  and  some  one  of 
these  drew  the  salary  which  he  would  have 
received,  had  he  remained  on  the  force.  This 
being  true,  he  cannot  recover  from  the  city 
money  received  by  the  de  facto  policeman 
who  occupied  his  place.  This  question  is  so 
fully  settled  in  Gorley  v.  City  of  Loulsvlle, 
104  Ky.  872,  47  S.  W.  263,  Gorley  v.  City  of 
Louisville,  108  Ky.  780,  55  S.  W.  886,  Nail  v. 
Coulter,  117  Ky.  747,  78  S.  W.  1110.  and 
Bradley  v.  City  of  Georgetown,  118  Ky.  733, 
82  S.  W.  303,  that  we  need  not  expand  the 
argument  further  than  to  cite  them.  The 
principle  settled  is  that,  where  there  Is  a 
de  facto  officer  holding  the  office  in  contest, 
the  de  Jure  officer  must  first  obtain  the  of- 
fice by  direct  procedure  against  the  wrongful 
Incumbent,  or  be  reinstated  in  office  by  some 
direct  procedure  against  the  power  whicli 
wrongfully  removed  him,  and  he  cannot  re- 
cover from  the  state  or  the  municipality  the 
salary  drawn  by  the  de  facto  officer  pending 
the  litigation. 

The  Judgment  of  the  circuit  court,  dismiss- 
ing the  petition,  is  affirmed. 


TERRY  et  al.  v.  TERRT. 

(Court  of  Appeals  of  Kentucky.     Mardi  12, 
1909.) 

Schools   akd    School   Districts    (J    63*)— 
Trustees  —  Foboed   Resignation  —  Evi- 

DENCE. 

Evidence  in  a  suit  involving  the  question  of 
who  was  the  rightful  teacher  of  a  school  dis- 
trict, depending  on  whether  a  resignation  of  a 
trustee  for  the  district  was  forged,  held  to  au- 
thorize a  finding  that  it  was  foiled,  so  that 
there  was  no  vacancy  on  the  board,  and  hence 
an  appointment  to  fill  a  vacancy  was  a  nullity. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  133;  Dec.  Dig. 
§53.*] 

Appeal    from    Circuit    Court    Breathitt 
County. 
"Not  to  be  officially  reported." 
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Suit  by  xnien  Terry  against  W.  K.  Terry 
and  anotber.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

W.  L.  Kash,  for  appellants.  Oourley,  Red- 
wine  &  Gonrley,  for  appellee. 

LAB8ING,  T.  This  litigation  is  the  out- 
growtii  of  a  contest  between  appellee,  Ellen 
Terry,  and  Noah  Johnson  and  W.  K.  Terry, 
as  to  who  should  teach  the  common  school 
In  district  No.  41,  Breathitt  county,  during 
the  Bcliool  year  of  1904-5.  On  the  24th  of 
June,  1904,  P.  H.  Johnson,  Arch  Johnson, 
and  Henry  Mcintosh  were  the  legally  quali- 
fied and  acting  trustees  for  said  district  No. 
41.  As  such  trustees  they  bad  Indicated 
to  appellee  that  they  wanted  her  to  teach 
the  school,  and  had  refused  to  employ  appel- 
lants, W.  K.  Terry  and  Noah  Johnson. 
Shortly  after  the  24th  of  June,  1904,  H.  B. 
Noble,  county  superintendent  of  schools,  re- 
ceired  what  purported  to  be  the  resignation 
of  Arch  Johnson  as  a  trustee  in  said  dis- 
trict He  filed  said  paper  in  his  office,  and 
thereapon  appointed  Samuel  Johnson,  the 
father  of  Noah  Johnson,  as  a  trustee  In  said 
district,  in  place  of  Arch  Johnson.  Samuel 
Johnson,  as  soon  as  he  was  notified  of  his 
appointment,  qualified  by  taking  the  oath  of 
office,  and  on  the  Ist  of  July  following, 
when  the  trustees  met  at  the  schoolhouse  in 
the  said  district  for  the  purpose  of  selecting 
a  teacher  for  the  ensuing  year,  Arch  John- 
son appeared  and  claimed  his  right  to  act 
as  tmstee,  insisting  that  he  had  not  resign- 
ed, and  therenpon  he  and  Henry  Mcintosh 
employed  appellee  to  teach  the  school,  and 
Samnel  Johnson  and  P.  H.  Johnson  arranged 
for  Noah  Johnson,  son  of  Samnel  Johnson, 
and  W.  K.  Terry,  his  nephew,  to  teach  the 
school.  Some  time  after  her  employment  as 
teacher,  appellee  went  to  the  schoolhouse  to 
open  school,  and  found  the  house  in  the  pos- 
session of  appellants,  who  refused  to  sur- 
render the  house  to  her.  She  thereupon  in- 
stituted suit  to  enjoin  and  restrain  the  ap- 
pellants from  interfering  with  her  in  the 
conduct  of  the  school. 

It  developed  that  the  paper  purporting  to 
be  the  resignation  of  Arch  Johnson  had  been 
drawn  up  by  one  Anderson  Spicer,  uncle  of 
Noah  Johnson,  who  was  an  applicant  for 
the  school,  and,  according  to  the  testimony 
of  Noah  Johnson  and  his  uncle,  Anderson 
Spicer,  this  resignation  was  procured  in  the 
following  way:  On  the  24th  of  June,  1904, 
they  went  to  the  home  of  Arch  Johnson  and 
found  him  ont  in  the  field  at  work.  They 
requested  him  to  resign,  so  that  they  could 
bare  some  one  appointed  in  bis  stead  who 
would  employ  Noah  Johnson  and  W.  K.  Ter- 
ry to  teach  the  school.  He  refused  to  do 
this,  although  he  finally  consented  that  the 
resignation  might  be  written  out  by  them 
and  handed  to  the  county  superintendent. 
In  accordance  with  bis  direction  and  con- 


sent, the  resignation  was  written  and  sign- 
ed by  Spicer.  After  this  was  done  they 
called  upon  the  other  trustee,  Henry  Mcin- 
tosh, and  requested  him  to  resign;  but  he 
refused  to  do  so.  Arch  Jolmson  stoutly  de- 
nies that  he  resigned,  or  consented  to  resign, 
or  consented  that  they  might  write  out  his 
resignation;  and  this  is  all  of  the  testimony 
in  the  case,  further  than  the  conduct  of  the 
parties,  which  tends  to  corroborate  the  testi- 
mony of  Arch  Johnson.  Immediately  upon 
learning  that  it  was  being  circulated  around 
the  neighborhood  that  he  had  resigned,  Arch 
Johnson  went  to  the  county  seat,  a  distance 
of  about  15  miles  from  his  home,  and  noti- 
fied the  superintendent  that  the  paper  pur- 
porting to  be  his  resignation  was  a  forgery. 
It  appears,  further,  that  this  reputed  resig- 
nation, although  taken  by  Noah  Johnson  and 
his  uncle,  Anderson  Spicer,  was  not  lodged 
with  the  superintendent  by  them,  but  was 
delivered  by  them  to  a  friend,  who  lodged 
it  with  the  superintendent;  and  when  Sam- 
uel Johnson  was  qualified  the  certificate  of 
his  qualification  was  likewise  delivered  to  a 
friend,  who  in  turn  delivered  it  to  the  super- 
intendent The  chancellor  found  on  this  evi- 
dence that  Arch  Johnson  had  never  In  fact 
resigned,  and  that  on  July  1st,  when  he  en- 
tered into  the  contract  of  employment  with 
appellee,  he  was  a  trustee  in  said  district 
and,  there  being  no  vacancy,  that  the  ap- 
pointment of  Samuel  Johnson  was  a  nullity, 
and  of  no  binding  force  and  effect  and  tliat 
appellants  had  no  right  to  teach  the  school 
or  to  interfere  with  appellee  in  teaching 
same.  From  that  finding  and  Judgment  of 
the  chancellor,  this  appeal  is  prosecuted. 

If  Arch  Johnson  is  to  be  believed,  the 
conduct  of  appellants,  and  especially  of  Noah 
Johnson  and  his  uncle,  Anderson  Spicer,  is 
clothed  with  suspicion;  and  the  effort  by 
which  they  sought  to  oust  him  from  his  po- 
sition as  a  trustee,  and  have  Samuel  John- 
son, father  of  Noah  Johnson,  appointed  a 
trustee,  in  order  that  they  might  secure  em- 
ployment for  Noah  Johnson  and  W.  K.  Terry 
as  teachers  in  said  district  is  most  repre- 
hensible. The  testimony  of  the  witnesses 
in  this  case  is  so  antagonistic  that  it  cannot 
be  reconciled.  Either  Arch  Johnson  author- 
ized Anderson  Spicer  to  prepare  and  sign  a 
resignation  for  him  as  trustee  in  said  dis- 
trict or  else  said  Spicer  deliberately  forged 
said  writing  for  the  purpose  of  perpetrating 
a  fraud  upon  Arch  Johnson  and  the  district 
in  order  to  enable  his  relatives  to  secure  em- 
ployment as  teachers  therein.  The  chancel- 
lor decided  in  favor  of  the  contention  of 
Arch  Johnson;  and,  while  this  conclusion 
places  Noah  Johnson  and  his  uncle,  Ander- 
son Spicer,  in  a  most  unenviable  light,  we 
are  Inclined  to  the  opinion  that  the  conclu- 
sion reached  by  the  chancellor  Is  correct, 
and  the  Judgment  is  therefore  affirmed. 
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STANDARD   LUMBER   CO.   T.    COLWELL 

et  al. 

(Court  of  Appeals  of  Kentucky.    March  18. 
1900.) 

1.  LooB  AND  LoooiNO  ({  3*)  —  Bora  Fide 

PURCRASERB. 

Where  a  purchaser  of  standing  timber  gtive 
his  notes  for  the  price  and  a  mortgage  on  the 
timber,  and  subsequently  reconveyed  the  timber, 
and  the  mortgage  was  satinfied  of  record,  and 
the  notes  were  assigned  by  the  rendor,  but  were 
not  transferred  on  the  record,  a  subsequent  pur- 
chaser of  the  timber  from  the  vendor,  who  takes 
without  notice  of  the  transfer  of  the  notes,  is 
a  bona  fide  purchaser,  and  takes  an  unincum- 
bered title  to  the  timber. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  {  3.*] 

2.  Pleading  (§  311*)— Cube  of  Defects  bt 
Exhibits. 

An  exhibit  will  not  cure  a  defect  in  a  plead- 
ing, or  supply  the  place  of  arerments  that  are 
essential  to  make  the  pleading  good. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  945;    Dec  Dig.  !  Sll.»] 

3.  Pleading  (S  811*)— Demurrer— Scope  of 
Inquiry  Considered— Exhibits. 

Where  an  exhibit  filed  with  and  as  the 
basis  of  an  action  shows  on  its  face  that  plain- 
tiff has  no  cause  of  action,  the  exhibit  will  be 
considered  as  a  part  of  the  pleading,  in  deter- 
mining its  insufficiency  on  a  demurrer;  and,  if 
the  exhibit  relied  on  contradicts  the  pleading, 
the  exhibit  will  control. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  945;    Dec.  Dig.  |  811.*] 

Appeal  from  CMrcult  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  the  Standard  Lumber  Company 
against  S.  C.  Colwell  and  others.  From  an 
order  dlsmlsslug  the  petition  as  to  one  of  the 
defendants,  plaintiff  aj^eals.    Affirmed. 

Miller  &  Ward,  for  appellant  Wootton  & 
Morgan,  O.  W.  Fleenor,  and  Greene,  Van 
Winkle  •&  Schoolfleld,  for  appellees. 

CARROLL,  J.  This  suit  was  instituted  by 
appellant.  Standard  Lumber  Company,  against 
the  appellee  S.  C.  Colwell  to  recover  Judg- 
ment on  four  notes,  for  $1,000  each,  executed 
by  Colwell  to  E.  S.  Patton.  The  petition 
averred  that  Patton  assigned  and  transferred 
the  notes  to  the  Marietta  Lumber  Company, 
which  company  assigned  and  transferred 
them  to  the  Standard  Lumber  Company; 
that  the  four  notes  were  secured  by  a  mort- 
gage executed  by  Colwell  to  Patton  on  a 
large  number  of  timber  trees  standing  on  the 
land  described  In  a  mortgage,  which  mortgage 
was  put  to  record  in  the  clerk's  office  of  the 
Perry  county  court.  It  further  averred  that 
the  Ohio  Valley  Tie  Company,  and  other  de- 
fendants named  in  the  petition,  were  wrong- 
fully cutting,  removing,  and  converting  to 
their  own  use  timber  covered  by  the  mort- 
gage, and  it  sought  a  personal  Judgment 
against  Colwell,  and  asked  that  the  defend- 
ants be  restrained  from  cutting,  removing,  or 
converting  the  timber.  In  accordance  with 
the  prayer  of  the  petition,  a  restraining  order 
was  Issued  by   the  clerk.     Afterwards  the 


Ohio  Valley  Tie  Company,  wliich  appears  to 
be  the  only  appellee,  entered  a  general  de- 
murrer to  the  petition,  and  also  moved  the 
court  to  dissolve  the  restraining  order.  Its 
demurrer  and  motion  were  sustained,  and, 
declining  to  plead  further,  the  petition  as 
amended  was  dismissed  as  to  the  Ohio  Val- 
ley Tie  Company,  and  from  the  order  of  the 
court  dismissing  the  petition  this  appeal  is 
prosecuted. 

It  appears  from  the  record  that  the  Ohio 
Valley  Tie  Company,  at  the  time  it  filed  its 
demurrer,  also  filed  an  answer  and  counter- 
claim, in  which  it  admitted  that  Colwell  ex- 
ecuted to  Patton  the  mortgage  and  notes  de- 
scribed in  the  petition;  but  In  a  separate 
paragraiA  it  set  up  that  Colwell,  being  un- 
able to  pay  for  the  trees  for  which  the  notes 
were  executed  and  upon  which  the  mortgage 
was  given,  reconveyed  the  trees  to  Patton 
in  satisfaction  and  discharge  of  the  notes 
and  mortgage,  and  that  Patton  accepted  them 
In  satisfaction  of  his  debt,  and  thereupon  en- 
tered on  the  margin  of  the  record  book  the 
following  indorsement,  duly  attested  by  the 
clerk:  "S.  C.  Colwell  having  paid  or  dis- 
charged the  four  $1,000  notes  in  full,  men- 
tioned in  this  mortgage,  I  therefore  release 
all  liens  I  have  under  and  by  reason  of  this 
mortgage.  This  November  17,  1906."  Aft- 
erwards, in  April,  1907,  Patton  conveyed  all 
of  the  timber  to  the  Cleveland  Lumber  &  Tie 
Company,  and  in  May,  1907,  this  company 
conveyed  the  trees  to  the  Ohio  Valley  Tie 
Company. 

It  is  also  shown  by  the  answer  that  the 
notes  mentioned  In  and  secured  by  the  mort- 
gage from  Oolwell  to  Patton  were  not  as- 
signed or  transferred  on  the  record  by  Pat- 
ton to  the  Marietta  Lumber  Company  or  its 
assignee,  the  Standard  Lumber  Company,  or. 
Indeed,  to  any  other  person;  so  tliat  the  rec- 
ord showed  that  Patton  was  the  owner  of 
the  notes.  Hence,  when  Patton  released  the 
lien  retained  in  the  mortgage  to  secure  the 
notes,  and  acknowledged  satisfaction  of  them, 
the  Ohio  Valley  Tie  Company,  an  innocent 
purchaser  from  Patton,  without  notice  of  the 
assignment  or  transfer  of  the  notes  by  him, 
took  a  clear  and  unincumbered  title  to  the 
property.  Although  this  answer  and  counter- 
claim is  not  properly  before  us,  as  the  case 
went  off  on  the  general  demurrer  to  the  pe- 
tition, yet,  as  the  relief  tlie  plalntUT  was  en- 
titled to  against  the  Ohio  Valley  Tie  Company 
was  based  entirely  upon  the  assumption  that 
the  plaintiff  had  a  mortgage  lien  upon  the 
timber,  and  as  a  certified  copy  of  the  mort- 
gage and  indorsement  thereon  filed,  with  the 
record  before  the  court  acted  on  the  de- 
murrer, and  which  was  the  basis  of  the  plain- 
tiff's action,  shows  that  the  lien  had  been 
released  and  the  debt  discharged,  there  was 
no  other  course  for  the  lower  court  to  pur- 
sue except  to  sustain  the  demurrer. 

An  exhibit  will   not  cure  a  defect  In  a 
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pleading,  or  supply  tbe  place  of  averments 
that  are  essential  to  make  the  pleading  good ; 
bnt,  when  an  exhibit  that  Is  filed  with  and  as 
the  basis  of  an  action  shows  on  its  face  that 
the  plaintiff  has  no  canse  of  action,  the  ex- 
hibit may  be  considered  as  a  part  of  the 
pleading  in  determining  its  Insufficiency  on  a 
demurrer,  and,  if  the  exhibit  relied  on  con- 
tradicts the  pleading,  the  exhibit  will  control. 
Commonwealth  v.  Licking  Valley  Bldg.  Ass'n, 
118  Ey.  791,  82  S.  W.  435;  Union  Boiler  & 
Tube  Co.  V.  Louisville  Ry.  Co.,  74  S.  W.  1056, 
25  Ky.  Law  Rep.  122. 

Applying  to  the  petition  this  well-settled 
rule  of  practice,  the  plaintiff  failed  to  show 
any  right  of  action  against  the  Ohio  Valley 
Tie  Company,  and  the  Judgment  of  the  lower 
court  Is  affirmed. 


DE^rNIS  et  al.  t.  ALVES  et  al. 

(Court  of  Appeals  of  Kentucky.    March  24, 
1900.) 

L  JuDovERT  (I  518*)— What  Constitdtes 
CoiXATBBAL  Attack  —  Judgment  Pleaded 
AS  Link  in  Chain  or  Title. 

Where  a  judgment  constitutes  a  link  in 
tbe  parties*  chain  of  title  to  land  In  question, 
and  is  pleaded  by  them,  a  contention  b^  the 
Adverse  parties  that  tbe  Judgment  was  yoid  for 
want  of  Jurisdiction  is  a  collateral  attack  on  it, 
and  unless  it  is  void  for  want  of  jurisdiction, 
either  of  tbe  subject-matter  or  of  the  persons 
iDTolTed  in  tbe  litigation,  the  attack  is  in  vain. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
CenL  Dig.  IS  961,  962;   Dec.  Dig.  i  518.*] 

2.  cxecutobs  and  adiflnibtbatobs  (|  365*)— 

Sales  to  executor— Validity. 

The  fact  that  an  executor  purchased  land 
of  the  estate  at  a  sale  procured  by  his  Instru- 
mentality to  settle  the  estate  would  not  make 
the  purchase  void. 

(E>d.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  1500;  Dec.  Dig.  § 
865.*} 

"To  be  officially  reported." 
On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  113  S.  W.  483. 

Thomas  E.  Ward  and  F.  M.  Hutcheson,  for 
appellants.  Montgomery  Merrltt,  for  appel- 
lees. 

LASSING,  J.  Under  the  Influence  of  the 
earnest  petition  for  rehearing  filed  in  this 
case,  we  have  re-examined  the  record  with 
more  tban  ordinary  care,  bnt  without  being 
able  to  materially  change  our  views  as  to  the 
soundness  of  the  original  opinion  delivered 
herein.  The  appellants  in  their  petition  do 
not  concede  that  the  Judgment  called  in  ques- 
tion In  this  case  Is  collaterally  attacked.  But 
in  this  they  are  in  error.  A  Judgment  is  di- 
rectly attacked  when  it  Is  called  in  question 
by  a  motion  or  proceeding  for  a  new  trial,  by 
an  appeal  to  a  higher  court,  or  by  an  action 
to  set  It  aside  for  fraud,  or  any  like  pro- 
cedure;  bat  in  this  case  the  judgment  con- 


stitutes a  part  of  appellees'  chain  of  title  to 
the  land  in  question,  and,  when  pleaded  by 
them,  the  appellants  respond  that  the  judg- 
ment Is  void  for  want  of  jurisdiction.  This 
Is  a  collateral  attack,  and,  unless  tbe  judg- 
ment Is  void  for  want  of  jurisdiction,  either 
of  the  subject-matter  or  of  the  persons  In- 
volved in  the  litigation,  the  attack  is  in  vain. 
As  pointed  out  in  the  original  opinion,  when 
a  collateral  attack  is  made  upon  a  judgment 
of  a  court  of  general  jurisdiction,  certain  pre- 
sumptions will  be  Indulged  in  favor  of  the 
jurisdiction  of  the  court  to  render  It  These 
presumptions  In  the  case  at  hand  were  fatal 
to  appellants'  case. 

The  fact  that  the  executor,  James  M.  Stan- 
ley, purchased  the  property  at  a  sale  procur- 
ed by  his  Instrumentality  In  order  to  settle 
the  estate  of  his  father,  did  not  make  the 
purchase  void.  Johnson  v.  Poff,  109  Ky.  390, 
59  S.  W.  325;  McGary's  Heirs  v.  McGary, 
105  8.  W.  891,  32  Ky.  Law  Rep.  814. 

The  appellants  complain  in  their  petition 
of  a  statement,  made  In  the  opinion,  that 
each  of  the  children  (the  appellants)  received 
$400  In  money.  This  statement  is  not  at  all 
material  to  the  opinion,  and  out  of  deference 
to  the  feelings  of  the  appellants,  who  bitter- 
ly complain  of  It,  it  will  be  stricken  from  the 
face  of  the  oplnioiL  All  that  we  meant  to 
say  was  that  when  Point  Place,  which  had 
been  devised  to  appellants  and  their  mother 
by  their  grandfather,  was  taken  from  them 
In  order  to  pay  the  debts  of  their  grandfath- 
er, they  received  other  property  from  the  es- 
tate, so  as  to  make  them  equal  with  the  dev- 
isees whose  property  had  not  been  taken  to 
pay  off  the  debts  of  the  common  ancestor. 
This  property  was  conveyed  to  the  mother  of 
appellants  for  life,  with  remainder  to  them, 
just  as  Point  Place  had  been  devised  by  their 
grandfather.  Appellants  got  the  benefit  of 
this  redistribution,  and  whether  they  receiv- 
ed it  In  money  or  property  is  Immaterial. 
They  have  It,  or  have  had  It.  and  It  is  a  fact 
that  they  have  received  property  from  their 
grandfather's  estate  In  lieu  of  that  which 
they  lost,  as  set  forth  in  the  opinion,  and, 
having  used  this,  they  are  still  seeking  to  re- 
cover the  original  devise. 

Petition  overruled. 


COMMONWEALTH  v.  CHESAPEAKE  ft  O. 

RT.    CO.   IN   KENTUCKY. 

(Court  of  Appeals  of  Kentucky.    March  19, 

1909.) 

1.  Taxation  (i  437*)  —  Assessment  —  Cobpo- 
BATE  Fbanchisb— Pbopebtt  Omitteo. 

Defendant  railroad  leased  and  operated  the 
M.  road  during  certain  years,  during  which 
time  each  road  made  separate  reports  to  the 
State  Auditor,  bnt  the  board  of  valuation  and 
assessment,  acting  upon  the  reports,  made  no 
separate  assessment  for  its  franchise  against  the 
M.  road,  but  included  everything  in  the  fran- 
chise tax  levied  against  defendant  road.  Hdd, 
that   the  board's  action   was  a  determination 
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that  tbe  franchise  of  the  M.  load  was  of  no 
value,  except  as  it  was  Inclnded  in  the  assess- 
ment against  defendant,  so  that  it  could  not  be 
said  that  its  franchise  was  not  assessed. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  I  766 ;    Dec.  Dig.  i  437.*] 
2.  Taxation   (S  493*)— Assessment— Bstikw 

BT  CouBTs— Scope. 

Upon  review  of  the  action  of  the  board  of 
valuation  and  assessment  in  assessing  the  prop- 
erty and  franchise  of  a  leased  railroad  against 
the  lessee  road,  the  court  cannot  inquire  wheth- 
er the  board's  action  in  doing  so  was  proper, 
but  only  whether  any  property  of  the  lessor 
road  was  omitted  from  assessment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  876;    Dec.  Dig.  {  493.*] 

8.  Taxation  (J  47*)  —  Assessment  —  Cobpo- 
BATE  Franchise— Double  Assessment. 
Where,  after  the  consolidation  of  a  num- 
ber of  subsidiary  and  leased  roads  under  the 
name  of  defendant  railroad,  which  was  owned 
by  a  Virginia  corporation,  all  the  intangible 
property,  Including  its  franchise,  of  defendant 
corporation  was  assessed  against  the  Virginia 
-corporation,  defendant  could  not  again  be  assess- 
ed on  its  intangible  property,  as  such  assess- 
ment would  be  a  double  taxation. 

[EJd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  t  108;   Dec.  Dig.  {  47.*] 

Appeal  from  Circuit  Court,  Ore^nup 
County. 

"To  be  officially  reported." 

Proceedings  by  the  Commonwealth,  by 
Proctor  E.  Willis,  Auditor's  Agent,  against 
the  Chesapeake  &  Ohio  Railway  Company  In 
Kentucky.  E^om  a  Judgment  dismissing  the 
petition,  the  Commonwealth  appeals.  Af- 
firmed. 

Allan  D.  Cole  and  E.  E.  Fullerton,  for  ap- 
pellant Worthlngton,  Cochran  &  Browning, 
for  appellee. 

HOBSON,  J.  This  Is  a  proceeding  Insti- 
tuted by  Proctor  K.  Willis,  as  Auditor's 
Agent,  against  the  Chesapeake  &  Ohio  Rail- 
way Company  in  Kentucky,  In  the  Greenup 
county  court,  to  list  certain  property  claim- 
ed to  be  omitted.  There  was  a  judgment  in 
the  county  court  as  prayed  In  the  petition, 
but  on  appeal  to  the  circuit  court  the  peti- 
tion was  dismissed.  The  commonwealth  ap- 
peals. 

The  material  facts  are  these :  The  Chesa- 
peake &  Ohio  Railway  Company  In  Kentucky 
is  a  corporation  formed  under  section  841, 
Ky.  St  The  Maysvllle  &  Big  Sandy  Railway 
Company  Is  a  corporation  formed  under  a 
special  act  of  the  Legislature,  which  leased 
its  road  to  the  Chesapeake  &  Ohio  Railway 
•Company,  a  Virginia  corporation,  many  years 
ago.  In  the  year  1904  the  two  corporations, 
together  with  some  others  that  were  sub- 
flidlary  to  the  Virginia  corporation,  were  con- 
solidated. Previous  to  the  consolidation  the 
Maysvllle  &  Big  Sandy  Railway  Company 
made  its  reports  to  the  Auditor  as  required 
by  the  statute,  and  the  Chesapeake  &  Ohio 
Railway  Company,  the  Virginia  corporation, 
made  similar  reports.    The  board  of  valua- 


tion and  assessment  for  the  years  in  con- 
troversy made  no  separate  assessment  against 
the  Maysvllle  &  Big  Sandy  Railway  Compa- 
ny for  a  franchise  tax,  but  Included  every- 
thing in  the  franchise  tax  levied  upon  the 
Chesapeake  &  Ohio  Railway  Company.  The 
proceedings  of  the  board  and  the  receipts 
given  for  the  taxes  show  that  the  franchise 
of  the  Maysvllle  &  Big  Sandy  Railway  Com- 
pany was  included  and  assessed  in  the  taxes 
paid  by  the  Chesapeake  &  Ohio  Railway 
Company. 

It  Is  said  that  the  board  proceeded  upon 
an  erroneous  view  of  the  law ;  but,  however 
It  may  be,  the  fact  is  that  the  Iward  had  all 
the  facts  before  it,  and  it  did  thus  assess 
the  frandilse  tax  of  the  Maysvllle  &  Big 
Sandy  Railway  Company.  The  action  of 
the  board  was  necessarily  a  judgment  by 
them  that  the  franchise  of  the  Maysvllle  & 
Big  Sandy  Railway  Company  was  of  no  val- 
ue outside  of  the  matters  which  were  includ- 
ed in  their  assessment  They  did  not  omit 
the  franchise  of  the  Maysvllle  Sc  Big  Sandy 
Railway  Company  from  assessment;  but 
with  all  the  facts  before  them  they  held  in 
substance  that  there  was  nothing  more  to 
assess.  The  law  looks  at  the  substance,  and 
not  at  the  mere  form.  All  the  tangible  prop- 
erty of  the  Maysvllle  &  Big  Sandy  Railway 
Company  was  assessed  to  the  Chesapeake  & 
Ohio  Railway  Company,  and  the  taxes  on  it 
were  paid.  The  Maysvllle  &  Big  Sandy  Rail- 
way Company  was  simply  a  subsidiary  cor- 
poration to  the  Chesapeake  &  Ohio  Railway 
Company.  In  so  far  as  its  tangible  prop- 
erty was  taxed  in  the  hands  of  the  Chesa- 
peake &  Ohio  Railway  Company,  it  should 
not  have  been  taxed  again,  and  the  judg- 
ment of  the  board  was  In  substance  that 
everything  that  the  Maysvllle  &  Big  Sandy 
Railway  Company  had  was  taxed  In  the  as- 
sessment made  against  the  Chesapeake  & 
Ohio  Railway  Company.  We  cannot  inquire 
whether  the  board  acted  properly  or  not. 
We  can  only  inquire  whether  the  property 
was  omitted  from  assessment  The  reports 
having  been  regularly  made  to  the  board, 
and  the  board  having  acted  upon  the  reports, 
and  made  such  an  assessment  as  it  saw  prop- 
er, it  cannot  be  said  that  the  franchise  of  the 
Maysvllle  &  Big  Sandy  Railway  Company 
was  omitted  from  assessment 

For  the  same  reason  we  do  not  see  that 
It  can  be  said  that  anything  has  been  omitted 
from  assessment  since  the  consolidation  of 
the  subsidiary  companies  under  the  name  of 
the  Chesapeake  &  Ohio  Railway  Company  In 
Kentucky.  The  Chesapeake  &  Ohio  Railway 
Company  in  Kentucky  Is  the  property  of  the 
Virginia  corporation.  Every  dollar's  worth 
of  tangible  property  owned  by  it  has  been 
taxed  as  the  tangible  property  of  the  Vir- 
ginia corporation,  and  every  dollar's  worth 
of  Intangible  property  owned  by  It  has  been 
taxed  to  the  Virginia  corporation,  and  con- 
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ititntes  a  part  of  the  Intangible  property  of 
the  Virginia  corporation.  To  assess  the  Vlr- 
Klnla  corporation  upon  Its  Intangible  prop- 
erty, and  then  to  assess  the  Kentucky  cor- 
poration upon  its  intangible  property,  which 
was  necessarily  Included  In  the  first  assess- 
ment, would  be  simply  to  tax  the  same  prop- 
erty twice.  In  the  recent  case  of  Common- 
wealth V.  C,  St.  L.  ft  N.  O.  R.  R.  Co..  105 
8.  W.  127,  82  Ky.  Law  Rep.  10,  It  was  ex- 
pressly held  that  where  the  lessee  corpora- 
tion had  been  assessed  with,  and  paid  the 
tax  on,  the  franchise  of  the  lessor,  It  could 
not  be  assessed  against  the  company. 

The  case  of  Commonwealth  v.  Kinnlconick 
ft  Freestone  Railway  Company,  104  S.  W. 
290,  31  Ky.  Law  Rep.  859,  is  not  In  point 
In  that  case  there  was  nothing  to  show  that 
the  franchise  sought  to  be  taxed  had  been 
Included  in  the  assessment  of  the  Chesapeake 
ft  Ohio.  Railway  Company.  This  fact  ap- 
pears here,  and  on  the  whole  case  ,we  are 
nnable  to  see  that  any  property  has  been 
omitted  from  assessment. 

Judgment  affirmed. 


CDMMINGS  T.  CUMMIXGS. 

(Conrt  of  Appeals  of  Kentucky.    March  231 
1909.) 

DiTOBCK  (J  62*)— Vbnue— Plaintiff's  Resi- 
dence—"Resident." 

A  wife,  who  lived  in  a  particular  city  with 
her  husband  during  their  cohabitation,  and  who, 
when  abandoned,  went  to  another  state  solely 
to  make  a  liTing,  acquiring  no  domicile  their, 
and  regarding  such  city  as  her  home,  was  a 
resident  of  such  city  within  Ky.  St.  1900,  § 
2120  (Rnssell's  St  f  70),  requiring  one  year's 
coDtinnons  residence  next  before  suit  for  di- 
Torce. 

[Ed.  Note.— For  other  cases,  see  DiTorce, 
Cent  Dig.  S{  20S-216;    Dec.  Dig.  |  62.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  6161-6166;    vol.  8,  p.  7788.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

"To  be  officially  reported." 

Action  by  Florence  P.  Cummlngs  against 
Orville  Cummlngs.  From  a  Judgment  dis- 
missing the  petition,  plaintiff  appeals.  Re- 
versed and  remanded. 

Oscar  H.  Roetken,  for  appellant   ■ 

HOBSON,  X  Florence  Plercy  Cummlngs 
and  Orrille  P.  Cummlngs  were  married  on 
Aagust  29,  1S06.  They  lived  together  as  hus- 
band and  wife  until  November  20,  1006.  On 
March  6,  1908,  she  brought  this  suit  against 
him  for  divorce  In  the  Kenton  circuit  court, 
alleging  that  without  fault  on  her  part  he 
had  abandoned  her,  and  that  the  abandon- 
ment had  continued  for  more  than  one  year 
last  past.  Proof  was  taken,  and  on  final 
hearing  the  circuit  court  dismissed  her  peti- 
tion on  the  ground,  as  shown  by  his  opinion, 


that  she  was  not  a  resident  of  the  state  of 
Kentucky  within  the  meaning  of  the  statute. 
From  this  Judgment  she  appeals. 

The  proof  taken  on  her  behalf  establishes 
the  abandonment  as  charged,  and  the  only 
question  we  deem  It  necessary  to  consider  is 
whether  she  was  a  resident  of  Kenton  coun- 
ty, and  had  been  for  a  year  last  past,  when 
she  ffied  her  petition.  She  and  her  husband 
during  their  whole  married  life  lived  at  Cov- 
ington, and  he  continued  to  reside  there  aft- 
er their  separation.  She,  being  without 
means  of  support,  secured  a  situation  at  Co- 
lumbus, Ohio,  through  friends  in  Coving- 
ton, and  has  since  been  working  there,  al- 
though she  has  returned  to  Covington  sev- 
eral times  temporarily.  Her  going  to  Colum- 
bus was  simply  because  she  secured  employ- 
ment there  in  a  chemical  laboratory.  She  is 
only  there  for  the  purpose  of  making  a  liv- 
ing, and  always  speaks  of  Covington  as  her 
home.  She  has  acquired  no  domicile  there, 
and  the  suit  was  brought  in  the  county  in 
Kentucky  in  which  alone  she  has  had  her 
home.  The  case  seems  to  be  upon  all  fours 
with  Boreing  v.  Borelng,  114  Ky.  522,  71  S. 
W.  431.  In  that  case  the  court  said:  "We  do 
not  think  that  appellant  lost  her  residence  in 
Kentucky  by  the  fact  that.  In  order  to  main- 
tain herself,  she  left  the  state.  She  was  still 
the  wife  of  appellee,  and  his  residence  was 
her  residence,  and  continued  to  be  so  during 
all  of  the  time  that  she  was  absent.  The 
separation  commenced  in  Kentucky,  and,  if  It 
be  necessary,  in  order  to  obtain  a  divorce  on 
the  grounds  relied  upon  in  this  action,  that 
her  home  shonid  have  been  In  Kentucky  dur- 
ing the  five  years  specified,  we  think  that  the 
facts  In  this  case  show  that  appellant  had 
the  necessary  residence  here."  The  facts  in 
that  case  cannot  be  distinguished  from  the 
facts  here.  To  same  effect,  see  Dunlop  v. 
Dunlop,  3  Ky.  Law  Rep.  20. 

The  statute  provides  (Ky.  St  f  2120  [Rus- 
sell's St  i  70]) :  "Action  for  divorce  must  be 
brought  in  the  county  where  the  wife  usually 
resides,  if  she  has  an  actual  residence  in  the 
state ;  If  not,  then  in  'the  county  of  the  hus- 
band's residence.  And  no  action  shall  be 
brought  by  one  who  has  not  been  a  contin- 
uous resident  of  this  state  for  a  year  next 
before  its  institution."  Construing  this  stat- 
ute in  Johnson  v.  Johnson,  12  Bush,  487,  the 
court  said:  "The  real  object,  we  have  no 
doubt,  was  to  so  regulate  the  Jurisdiction  as 
to  subserve  the  convenience  and  possibly  tbo 
interest  of  the  wife,  by  making  the  Jurisdic- 
tion local  to  that  county  In  which  she  should, 
at  the  time  of  the  commencement  of  the  suit, 
have  an  actual  residence ;  and,  if  she  had  no 
such  residence  In  the  state,  then  to  the  coun- 
ty of  the  husband's  residence."  The  cause 
of  divorce  here  occurred  In  Kenton  county. 
That  county  was  the  county  of  the  husband's 
residence,  and  the  wife  had  no  residence  in 
the  state  outside  of  Kenton  county.    The  suit 
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was,    therefore,   properly   brought   In   that 
county. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  Indicated. 


TOLIN  V.  TERRELL. 

(Court  of  Appeals   of   Kentucky.     March  25, 
1909.) 

1.  Negligence  (f  56*)— Pboximatk  Cause. 

To  make  one  liable  for  negligent  injuries, 
the  negligence  must  be  such  that  the  injuries 
would  not  have  occurred  without  it. 

[EA.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f  69;    Dec.  Dig.  §  56.*] 

2.  Negligence  (S  136*)— Proximate  Cause— 
JuBT  Questions. 

While  ordinarily  the  question  of  proxi- 
mate cause  is  for  the  jury,  where  the  injury 
is  connected  with  the  alleged  negligence  only 
by  speculation  and  conjecture,  the  question  is 
for  the  court. 

[Ed.  Note.— For  other  cases,   see  Negligence, 
Cent.  Dig.  {  827 ;  Dec.  Dig.  §  136.*] 
8.  Evidence  (§  13*)— Judicial  Notice— Kick- 
ing Pbopensities  of  the  Mule. 

It  is  a  matter  of  common  knowledge  that 
a  mule  is  prone  to  kick. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  18;   Dec.  Dig.  {  13.*] 

4.  Animai^b  (I  71*)  —  Personal  Injuries  — 

CONTBIBUTOBT     NEQLIOENCE  —   GOINO     BE- 
HIND Mule. 

It  is  contributory  negligence  to  go  behind  a 

mule,  without  warning  to  the  mule,  to  pick  up 

lines  for  the   purpose   of  placing   them   across 

the  mule. 
[Ed.    Note. — For   other    cases,    see    Animals, 

Cent  Dig.  §  230;   Dec.  Dig.  §  71.*] 

5.  Fesbies   (I   32*)— INJUBY   TO   Person    on 
Ferryboat— Pboximatb  Cause. 

Where  plaintiff  drove  his  mule  on  a  ferry- 
boat, and  the  mule  stood  some  three  feet  from 
the  treadmill  horse  which  propelled  the  boat, 
the  threadways  being  feuced  from  the  driveway 
by  a'  frame  about  the  height  of  the  horse's 
shoulders,  it  could  not  have  been  reasonably 
anticipated  that,  because  there  was  no  screen 
between  the  treadway  and  the  driveway,  the 
botse  would  reach  over  the  framework  and  bite 
the  mule  and  cause  it  to  kick,  so  that  the  ab- 
sence of  such  screen  was  not  the  proximate 
cause  of  injuries  to  one  who  was  kicked  by  the 
mule. 

[Ed.  Note. — For  other  cases,  see  Ferries,  Cent 
Dig.  f  85;    Dec  Dig.  S  32.*] 

Appeal  from  Circuit  Court,  Boone  County. 

"To  be  officially  reported." 

Action  by  L.  R.  Terrell  against  S.  W.  Tolln, 
From  a  judgment  for  plalntlir,  defendant  ap- 
peals.   Reversed,  and  remanded  for  new  trial. 

John  S.  Gaunt,  T.  W.  Bullitt,  A.  B.  Rouse, 
and  N.  E.  Riddell,  for  appellant  D.  E.  Cas- 
tleman  and  Clore,  Dickerson  &  Clayton,  for 
appellee. 

CLAY,  C.  Plaintiff,  L.  R.  Terrell,  InsUtut- 
ed  this  action  against  defendant,  S.  W.  Tolin, 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant  The  jury  returned  a  verdict  In 
bis  favor  In  the  sum  of  $5,500,  and  from  the 


judgment  based  thereon  this  appeal  Is  pros- 
ecuted. 

At  the  time  of  plaintiffs  Injury,  and  for 
some  time  prior  thereto,  S.  W.  Tolln  owned 
and  operated  a  ferryboat  between  a  point 
near  Petersburg,  Ky.,  and  Lawrenceburg,  Ind. 
The  boat  was  about  60  or  65  feet  In  length, 
and  In  the  general  form  of  a  parallelogram. 
Its  width,  however,  was  greatest  In  the  cen- 
ter, and  from  that  point  It  gradually  narrow- 
ed as  the  ends  were  approached.  Ibe  boat 
was  operated  by  horse  power ;  there  being  an 
Inclined  treadway  upon  each  side  of  the  boat, 
upon  which  the  horses  stood  whUe  propelling 
the  boat.  These  treadways  were  fenced  about 
with  framework  of  about  the  same  height  as 
the  shoulders  of  the  borses.  There  was  a 
drive  or  gangway  in  the  center  of  the  boat, 
about  9  feet  10  Inches  wide,  between  the 
treadways.  The  front  feet  of  the  horses  were 
raised  about  2%  feet  from  the  floor  of  the 
gangway.  When  a  team  drove  on  the  gang- 
way, it  would  be  from  2  to  3  feet  from  the 
Inclined  treadway.  At  about  7 :30  o'clock  on 
the  morning  of  November  6,  1905,  plaintiff 
drove  his  wagon,  which  was  hitched  to  a 
team  of  mules,  on  the  ferryboat  According 
to  the  testimony  of  plalntlCT's  witnesses,  he 
drove  the  team  to  a  position  where  they  could 
not  be  reached  by  either  one  of  the  ferry 
borses;  but,  owing  to  the  leaky  condition  of 
the  boat,  he  was  told  by  one  Hartman,  who 
was  in  charge  of  tbe  boat,  to  back  his  team 
to  a  position  that  brought  them  alongside,  and 
In  biting  distance,  of  a  gray  mare  engaged  in 
operating  the  Inclined  treadway  on  tbe  right 
side  of  the  boat.  After  driving  his  team  to 
this  position,  plaintiff  unhitched  the  mules, 
as  he  claims,  for  the  purpose  of  having  them 
free  In  case  any  accident  happened  to  the 
boat.  Accompanying  Terrell  were  four  chil- 
dren, three  boys  and  one  girl;  the  oldest  boy 
being  about  15  years  of  age.  After  unhitch- 
ing the  team,  plaintiff  went  to  the  end  of  the 
boat  where  the  ferryman  was  steering,  and 
from  that  time  on  he  (Terrell)  steered  the 
boat.  During  the  passage  over  the  river,  a 
negro  by  the  name  of  Thornton  was  placed  at 
the  pump,  which  was  a  few  feet  ahead  of  the 
team,  and  continued  to  use  the  pnmp  until 
the  boat  had  about  crossed  the  river.  When 
the  boat  was  within  a  few  feet  of  the  Indi- 
ana shore,  Hartman  took  charge  of  the  rud- 
der and  relieved  plaintiff,  who  then  proceed- 
ed to  hitch  up  bis  team.  While  he  had  gone, 
his  lines  bad  dropped  on  tbe  floor.  As  he 
picked  up  the  lines  and  was  attaching  them 
to  the  brake,  the  gray  mare  stuck  out  ber 
head,  bit  the  right-hand  mule  on  her  rump, 
and  the  mule  then  kicked  plaintiff,  severely 
and  permanently  Injuring  him. 

PlalntltTs  testimony  was  also  to  the  (effect 
that  there  was  no  screen  or  guard  between 
the  gray  mare  and  the  mule  that  would  pre- 
vent the  former  from  biting  the  latter;  tur- 
tbermore,  that  the  gray  mare  was  tied  so  ^S 
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that  Bbe  could  easily  reach  her  bead  out 
Several  wltntsses  testified  that  the  gray  mare 
was  in  the  habit  of  biting  at  atocl^  or  per- 
sons who  would  come  near;  that  this  dispo- 
sition of  hers  was  well  known  to  Hartmau, 
the  agent  In  charge  of  the  boat.  There  was 
also  testimony  to  the  effect  that  the  mule 
that  did  the  klclslng  was  of  a  gentle  dispo- 
sition, and  had  never,  prior  to  that  time, 
shown  any  tendency  to  kick.  On  the  other 
hand,  the  testimony  for  the  defendant  was 
to  the  effect  that  the  plaintiff  drove  his  team 
upon  the  boat  and  stopped  it  at  a  point  where 
the  wagon  was  next  to  the  gray  mare,  and 
the  gray  more  could  not  possibly  have  reach- 
ed the  mule  that,  It  is  claimed,  was  bitten  on 
the  rump.  There  was  also  testimony  tending 
to  show  that,  even  bad  the  mnle  team  been 
located  at  the  point  where  it  is  claimed  by 
plaintiff  they  were  stationed,  It  would  have 
been  a  physical  impossibility  for  the  gray 
mare,  situated  and  tied  as  she  was,  and  en- 
gaged In  propelling  the  boat,  to  stick  out  her 
bead  and  cover  the  distance  between  her  and 
the  mule.  The  negro,  Thornton,  who  was.  en- 
gaged In  pumping,  testified  that,  when  plain- 
till  drove  on  the  boat,  he  drove  in  so  far  that 
the  mare  could  not  bite  the  mule;  that  the 
mare  was  tied  with  a  baiter  rope  in  such 
fashion  that  she  could  not  turn  her  head; 
that,  as  the  boat  approached  the  Indiana 
Bliore,  Terrell  and  Hartman  began  talking 
about  the  mules,  and  Hartman  remarked, 
"The  mules  will  kill  you  some  time;"  that, 
when  plaintiff  went  to  his  team  to  hitch  up, 
he  picked  up  the  lines,  they  touched  the  mule, 
and  the  mule  kicked;  that  the  mare  did  not 
bite  the  mule.  There  was  also  testimony  to 
the  effect  that  the  gray  mare  was  of  a  gentle 
disposition,  and  had  no  tendency  to  bite  stock 
or  people  who  came  close  to  her.  Two  wit- 
nesses for  the  defendant  testified  that  the 
mule  which  did  the  kicking  had  a  tendency 
to  kick,  and  they  had  seen  it  attempt  to  kick 
on  two  occasions  before  that. 

It  is  the  contention  of  plaintiff  that  the 
failure  of  defendant  to  have  a  screen  or 
guard  between  the  gray  mare  and  stock  that 
might  be  upon  the  boat  coupled  with  the  fact 
of  the  vicious  tendency  of  the  mare,  of  which 
knowledge  was  brought  home  to  the  agent 
and  manager  of  the  boat,  was  the  direct  and 
proximate  cause  of  plalntitTs  injury.  Upon 
one  point  ail  the  witnesses  in  the  case  agree; 
L  e.,  that  plaintiff  was  engaged  in  taking  up 
and  tying  his  lines  at  the  time  he  was  injur- 
ed. In  order  to  bold  defendant  liable  in  this 
case,  bis  negligence  must  have  been  such  that, 
without  it,  the  injury  would  not  have  hap- 
pened. While  it  is  true  that  the  question  of 
jiroximate  cause  Is  ordinarily  one  for  the 
Jury,  yet,  where  the  evidence  connecting  the 
plaintlfTs  injuries  with  the  defendant's  alleg- 
ed negligence  amounts  to  mere  speculation  or 
conjecture,  no  case  for  the  jury  is  presented. 
No  one  could  tell,  from  the  evidence  before 


us,  whether  plaintiff  was  injured  as  the  re- 
sult of  walking  behind  bis.  mule  without 
warning  and  raising  the  lines,  or  because  the 
gray  mare  bit  the  mule.  The  mule  In  ques- 
tion was  three  years  old.  In  spite  of  the  fact 
that  there  was  testimony  to  show  that  this 
mule  was  of  so  gentle  a  disposition  the  chil- 
dren could  play  at  its  heels,  it  Is  a  matter  of 
common  knowledge  and  common  experience 
that  there  is  no  telling  when  or  under  what 
circumstances  a  mule  will  or  will  not  kick. 
The  only  way  to  escape  danger  from  the  feet 
of  a  mule  la  not  to  go  within  the  radius  of  its 
heels.  He  who  goes  within  these  limits  as- 
sumes the  risk  of  being  Idcked;  and  especial- 
ly po  when,  without  warning  to  the  mule,  be 
picks  up  the  lines,  which  have  been  lying  on 
the  floor,  passes  them  across  the  mule,  and 
attempts  to  tie  them  at  the  brake. 

Our  conclusion  In  this  case  Is  that  the  evi- 
dence for  the  plaintiff  utterly  fails  to  show 
that  the  negligence  of  defendant  was  the 
proximate  cause  of  plaintiff's  injury.  If  the 
gray  mare  had  bitten  or  kicked  the  plaintiff, 
and  Injured  him,  such  act  on  the  part  of  the 
mare  might  have  been  within  the  contempla- 
tion of  the  owner  of  the  boat;  but  certainly 
it  could  not  have  been  reasonably  anticipated 
that,  because  there  was  no  screen  on  the  boat, 
the  old  gray  mare  would  reach  a  distance  of 
at  least  three  feet  and  bite  a  mule  on  the 
rump,  and  that  the  mule,  would  kick.  We 
therefore  conclude  that  the  court  erred  in  not 
giving  the  peremptory  instruction  asked  for 
by  the  defendant.  If  the  evidence  be  sub- 
stantially the  same  upon  a  retrial,  the  court 
w^ill  Instruct  the  jury  to  find  for  the  de- 
fendant. 

Judgment  reversed,  and  cause  •  remanded 
for  a  new  trial  consistent  with  this  opinion. 

LrASSING,  J.,  not  sltthig. 


CHARLEROI   TIMBER  &  CANNEL  COAL 
CO.  V.  SPAULDING  et  al. 

(Court  of  Appeals  of  Kentucky.    March  16y 
1909.) 

AnvERSE  Possession  (|  73*)— Hostile  Pos- 
session—Sufficiency OF  Title  —  Juniob 
Patent. 

Actnal  and  continuous  adverse  possession 
of  land  for  more  than  15  years,  claiming  to  a 
well-defined  boundary,  under  a  junior  patent, 
entitles  plaintiff  in  trespass  to  recover  aa 
against  defendant,  claiming  under  the  senior 
patent,  but  without  possession. 

[M.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  435 ;   Dec.  Dig.  {  73.*] 

Appeal  from  Circuit  Court,  Morgan  County. 

"Not  to  be  officially  reported." 

Action  by  Warren  F.  Spaulding  and  an- 
other against  the  Charlerol  Timber  &  Cannel 
Coal  Company.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

D.  D.  Sublett  for  appellant  Finley  E. 
Fogg,  for  appellees. 
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CARROIiL,  J.  This  action  In  trespass  was 
instituted  by  appellee,  Spauldlng,  plalntiCF 
below,  against  the  appellant  company,  to 
recover  damages  for  trespass  committed  by 
It  and  its  servants  in  entering  upon  and  cut- 
ting and  removing  timber  from  a  tract  of 
land  allied  to  be  owned  by  appellee.  He 
asserted  ownership  nnder  a  paper  title,  and 
also  relied  upon  adverse  possession  by  him- 
self and  those  under  whom  be  claims.  The 
appellant  denied  all  the  material  allegations 
of  the  petition,  except  the  fact  that  It  cut 
the  timber  complained  of,  which  It  admit- 
ted, in  connection  with  an  averment  that  it 
was  the  owner  of  the  land  upon  which  the 
trespass  complained  of  was  committed.  Up- 
on a  trial  before  a  Jury  a  verdict  was  render- 
ed In  favor  of  the  appellee  for  $160;  the  find- 
ing of  the  Jury  in  eftect  establishing  that  ap- 
pellee was  the  owner  of  the  land  In  contro- 
versy. From  a  Judgment  upon  this  verdict, 
this  appeal  Is  prosecuted. 

The  only  errors  assigned  that  we  need 
notice  are  the  ones  complaining  that  the 
verdict  is  against  the  evidence  and  that  the 
court  erred  in  instructing  the  Jury.  The  ap- 
pellee, Spauldlng,  claims  title  under  seven 
patents  Issued  to  Jesse  Caskey  in  1866  and 
one  patent  issued  to  Rot>ert  Caskey  In  1S44. 
In  1874  the  Caskeys  sold  and  conveyed  to 
the  Immediate  vendor  of  appellee  the  land 
covered  by  the  patents.  The  appellant  claims 
under  a  patent  issued  to  one  Amyx  in  1849. 
It  will  thus  be  seen  that  the  Amyx  patent  Is 
senior  to  the  Jesse  Caskey  patents  and  Junior 
to  the  Robert  Caskey  patent;  and  it  is  the 
contention  of  appellant  that  the  land  in  con- 
troversy was  obtained  by  appellee  under  and 
through  the  patents  Issued  to  Jesse  Caskey, 
and  that,  as  these  patents  were  Issued  subse- 
quent to  the  patent  to  Amyx,  therefore  its 
title  is  snperior  to  that  of  appellee,  in  so  far 
as  the  land  In  controversy  is  covered  by  the 
Jesse  Caskey  patents.  The  issues  in  the 
case  are:  First  is  any  part  of  the  land  in 
controversy,  claimed  by  appellee,  embraced 
In  the  Amyx  patent?  and,  second,  if  it  is, 
have  appellee  and  those  under  whom  he 
claims  been  in  the  actual,  continuous,  and 
adverse  possession  of  the  land  for  more 
than  15  years,  claiming  and  holding  to  a 
well-defined  boundary? 

The  evidence  upon  the  first  of  these  issues 
is  conflicting,  but  not  enough  so  to  warrant 
us  in  holding  that  the  finding  of  the  Jury 
should  be  disturbed.  In  our  opinion  the  In- 
structions, although  not  entirely  accurate, 
fairly  presented  for  the  consideration  of  the 
Jury  the  law  applicable  to  the  case.  Instruc- 
tion No.  2  is  open  to  the  criticism  that  it 
falls  to  state  that  the  adverse  holding  was 
to  a  well-defined  boundary,  and  in  omitting 
to  direct  attention  to  the  fact  that  an  entry 
and  adverse  holding  under  the  Jesse  Caskey 
patent  would  not  avail,  if  possession  had 
been  taken  under  the  Amyx  patent    But  the 


evidence  upon  these  points  was  so  satisfac- 
tory in  favor  of  appellee  that  the  Jury  could 
not  have  been  misled  by  the  omissions  in- 
dicated. Of  course,  if  the  Amyx  patent  did 
not  embrace  any  of  the  land  in  controversy, 
the  appellee  was  entitled  to  recover  damages 
for  the  trespass  committed  upon  bis  prem- 
ises; and  so,  if  the  Amyx  patent  did  cover 
It  but  no  person  had  ever  taken  possession 
of  the  land  in  controversy  under  that  pat- 
ent, and  the  appellee  or  those  under  whom  he 
claims  have  been  in  the  actual,  continuous, 
adverse  possession  of  the  land  for  more  than 
15  years  before  the  institution  of  this  suit 
claiming  to  a  well-defined  boundary,  be  is 
entitled  to  recover  for  the  trespass.  There  is 
substantial  evidence  conducing  to  show  that 
no  person  was  ever  in  possession  of  the  land 
under  the  Amyx  patent,  and,  further,  that 
when  J.  S.  Spauldlng  became  the  purchaser 
of  the  land  from  the  Caskeys,  in  1874.  he 
had  the  boundary  conveyed  to  him  by  them 
surveyed,  and  the  exterior  lines  accurately, 
carefully,  and  plainly  marked,  so  that  there 
could  be  no  reasonable  doubt  as  to  these 
lines,  and  that  from  then  until  the  institu- 
tion of  this  suit  the  appellee  and  J.  S. 
Spauldlng  have  been,  by  themselves  and  ten- 
ants and  agents,  continuously  in  the  open, 
notorious,  continuous,  and  adverse  possession 
of  the  land. 

The  instructions  offered  by  appellant  did 
not  present  correctly  the  law  of  the  case. 
They  ignored  entirely  the  question  of  adverse 
holding.  Under  them  the  Jury  were  instruct- 
ed to  find  for  appellant  If  they  believed  that 
Jesse  Caskey's  land  was  included  In  the 
Amyx  patent.  Although  this  land  may  have 
been  Included  in  the  Amyx  patent  yet  if  no 
person  ever  took  possession  of  the  land  under 
this  patent  and  It  was  in  the  continuous, 
open,  and  adverse  possession  of  the  Junior 
patentee,  claiming  to  a  well-defined  bound- 
ary, for  15  years  before  the  Institution  of  the 
suit,  the  mere  fact  that  the  senior  patent 
covered  It  would  not  overcome  the  adverse 
holding  under  the  Junior  patent 

Perceiving  no  error  in  the  record,  the 
Judgment  is  affirmed. 


SHARP  V.  LAYNB  et  al. 

(Court  of  Appeals  of  Kentucky.    March  16, 
19090 

1.  Damages  ({  139*)— Excessive  Dauages— 

INJUBY  TO  PbOPEBTT. 

In  an  action  against  a  United  States  mar- 
shal for  damages  by  fire  to  a  gteamboat  of 
which  he  had  taken  possession  under  a  writ 
from  a  United  States  coart,  evidence  that  be- 
fore the  fire  the  boat  was  reasonably  worth  be- 
tween $2,000  and  $3,000,  and  after  the  fire  it 
was  not  reasonably  worth  more  than  $400  or 
$500,  and  that  the  boat  was  subsequently  sold 
by  the  marshal  for  $200,  is  sufficient  to  sustain 
a  verdict  for  $665. 

[Ed.    Note.— For  other   cases,   see    Damages, 
Cent.  Dig.  §S  400-403;    Dec.  Dig.  i  139.«] 
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2.  UiriTED  States  Marshals  ({  34*)— Actions 
roB  Dauages— Question  fob  Jubt. 

Evidence,  in  an  action  against  a  United 
States  marshal  to  recover  for  damages  to  a 
steamboat  which  he  had  talien  possession  of 
onder  a  writ  from  the  United  States  court,  held 
to  raise  a  qaestion  for  the  jnry  whether  the 
marshal,  or  the  person  placed  by  him  in  charge 
of  the  boat,  had  used  reasonable  care. 

[Ed.  Xote. — For  other  cases,  see  United  States 
Marshals,  Cent.  Dig.  f  35 ;    Dec.  Dig.  {  34.*] 

8.  UinTED  States  Mabsbals  ((  32*)— Liabil- 
ITT  FOB  Negligence— Case  of  Propebty. 
It  is  the  duty  of  a  United  States  marshal, 
who  has  taken  possession  of  a  steamboat  under 
a  writ  from  a  United  States  court,  to  exer- 
cise ordinary  care  in  looking  after  the  boat, 
and  he  will  be  responsible  for  the  failure  of 
his  custodian  to  exercise  the  same  degree  of 
care:  nor  will  his  exercise  of  reasonable  care 
in  selecting  persons  to  take  charge  of  the  boat, 
be  an  excuse  for  failure  to  take  due  care  of  the 
boat,  and  what  will  constitute  reasonable  care, 
or  ordinary  care,  will  depend  on  the  circnm- 
stances  and  facts  of  the  case. 

[Ed.  Note. — For  other  cases,  see  United  States 
Marshals,  Cent.  Dig.  {8  30,  31;  Dec.  Dig.  i 
82.*] 

4.  Neolioence  (J  136*)— Questions  fob  Juet 
— Reasonable  Care. 

Whether  reasonable  care  has  been  exercised 
is  for  the  jury,  unless  from  a  consideration  of 
the  facts,  and  all  reasonable  inferences  that  can 
be  drawn  therefrom,  it  can  be  said  as  a  matter 
of  law  that  reasonable  care  was  exercised. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
CenL   Dig.  |  305;    Dec   Dig.   S   136.*] 

5.  United  States  Mabshals  (}  34*)— Actions 
FOB  Dakages— Instructions. 

In  an  action  against  a  United  States  mar- 
shal for  damages  by  fire  to  a  steamboat  while 
in  his  possession  under  a  writ  from  a  United 
States  court,  instructions  that  negligence  is  the 
failure  to  use  ordinary  care,  and  that  ordinary 
care  is  such  care  as  an  ordinarily  prudent  per- 
son wonld  ordinarily  use  under  toe  same  or 
similar  circumstances  to  those  proven  in  the 
case  on  trial,  and  that  if  the  jury  should  find 
from  the  evidence  that  defendant  had  charge  of 
the  steamboat  under  a  writ,  by  himself  or 
deputy,  and  should  further  find  that  he  or  his 
deputy,  or  those  whom  he  or  his  deputy  had  put 
in  charge  of  the  boat,  negligently  tailed  to  use 
ordinary  care  in  looking  after  the  boat,  and 
that  by  reason  thereof  the  boat  was  partially 
or  wholly  destroyed  by  fire,  they  will  find  for 
the  plaintiff,  the  damages  sustained  not  ex- 
ceedingithe  amount  sued  for,  but,  if  they  find 
that  ordinary  care  was  used  in  looking  .after 
the  boat,  they  should  find  for  defendant,  and 
that,  if  they  should  find  for  the  plaintiff,  the 
measure  of  damages  is  the  difference  in  value  of 
the  boat  just  immediately  before  the  burning 
and  the  value  immediately  after  the  burning, 
correctly  stated  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  United  States 
Marshals,  Cent.  Dig.  8  35;   Dec  Dig.  8  34.*] 

Appeal  from  Circuit  Court,  Johnson  Connty. 

"Not  to  be  officially  reported." 

Action  by  F.  M.  Layne  and  others  against 
St^taen  O.  Sharp.  Judgment  for  plalnUffs, 
and  defendant  appeals.    Affirmed. 

M.  C.  Kirk,  for  appellant  R.  S.  Dlnkle 
and  Watt  M.  Prlcbai^  for  appellees. 

CARROLL,  J.  Under  libel  proceedings  In- 
stituted in  the  United  States  District  Court 
for  the  Eastern  District  of  Kentucky  against 


the  steamboat  LaynesvUIe,  It  was  taken  pos- 
session of  by  the  United  States  marshal  un- 
der an  order  of  the  clerk  of  the  District 
Court  of  the  United  States,  directed  to  the 
United  States  marshal,  commanding  him  to 
"arrest  and  seize  the  steamboat  Laynesvllle, 
her  tackle,  apparel,  and  furniture,  and  the 
same  safely  keep  until  the  further  order  of 
the  District  Court."  While  the  steamer  was 
In  his  custody  under  the  order  aforesaid,  it 
was  greatly  damaged  by  fire.  Following  this, 
the  owners  of  the  boat  brought  this  action 
against  the  appellant,  as  United  States  mar- 
shal, to  recover  from,  him  the  damages  sus- 
tained by  the  Are,  which  was  averred  to  be 
$2,000.  Upon  a  trial  before  a  Jury  the  dam- 
ages were  assessed  at  the  sum  of  $665.  Com- 
plaining of  the  judgment  entered  upon  this 
verdict,  appellant  appeals,  and  asks  a  re- 
versal ui)on  the  grounds  that  the  verdict 
is  excessive,  and  that  the  court  erred  In  fall- 
ing to  give  a  peremptory  instruction  to  find 
for  the  defendant,  and  In  the  instructions  giv- 
en to  the  Jury. 

The  petition  averred  that  the  marshal 
"negligently  and  carelessly  kept  and  looked 
after  the  boat,  and  by  reason  thereof  she 
was  burned  and  destroyed,  and  If  said  de- 
fendant, his  deputies,  agents,  or  servants 
in  charge  thereof,  had  used  ordinary  care  in 
keeping,  looking  after,  and  watching  said 
steamer,  she  would  not  have  burned;  but 
they  say  that  the  said  defendant,  his  depu- 
ties, agents,  and  servants  in  charge  thereof, 
failed  to  use  ordinary  care  in  watching,  look- 
ing after,  and  keeping  said  steamer,  and  by 
reason  thereof  she  was  burned  and  destroy- 
ed. They  come  and  withdraw  the  allega- 
tion In  their  original  petition  that  it  was  the 
duty  of  the  defendant  to  use  a  high  degree  of 
care  in  looking  after  said  steamer ;  but  they 
say  In  lieu  thereof  that  It  was  the  duty  of  the 
defendant  to  use  ordinary  care  in  looking 
after,  taking  care  of,  and  watching  said 
steamer  while  he  had  the  same  In  bis  charge 
under  said  process."  The  answer  merely 
traversed  the  material  averments  of  the  pe- 
tition. The  decided  weight  of  the  evidence 
Is  that  before  the  flre  the  boat  was  reason- 
ably worth  between  $2,000  and  $3,000,  and 
that  after  the  flre  it  was  not  reasonably 
worth  more  than  $400  or  $500.  It  also  ap- 
pears that  soon  after  the  flre  the  boat  was 
sold  by  the  marshal  for  $200.  This  brief 
statement  of  the  evidence  is  sufficient.  In  our 
opinion,  to  dispose  of  the  question  that  the 
damages  awarded  were  excessive. 

The  question  of  the  peremptory  Instruc- 
tion we  win  consider  in  connection  with  the 
Instructions  given,  which  are  as  follows: 

"(1)  Negligence  Is  the  failure  to  use  ordin- 
ary care.  Ordinary  care  is  such  care  as  an 
ordinarily  prudent  person  would  ordinarily 
use  under  the  same  or  similar  circumstances 
to  those  proven  In  this  case. 

"(2)  If  the  Jury   should  believe  and   find 
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from  tbe  evidence  tbat  defendant  bad  charge 
of  the  steamboat  Laynesvllle  under  a  writ 
from  the  United  States  court,  by  himself  or 
deputy,  and  should  further  believe  and  And 
from  the  evidence  that  the  defendant  or  his 
deputy,  or  those  whom  he  or  his  deputy  put 
In  charge  of  said  boat,  negligently  failed  to 
use  ordinary  care  In  watching,  looking  after, 
and  keeping  said  boat,  and  that  by  reason 
of  tbe  failure  to  use  such  care  the  said  boat 
was  partially  or  wholly  destroyed  and  burn- 
ed by  flre,  they  will  find  for  the  plaintiff  the 
damages  they  thereby  sustained,  not  exceed- 
ing $2,000;  but  If  th6  Jury  should  believe 
and  find  that  tbe  defendant,  by  hla  deputy 
and  those  he  bad  in  charge  of  the  boat,  used 
ordinary  care  In  watching,  looking  after,  and 
keeping  said  boat,  they  will  find  for  tbe  de- 
fendant. 

"(3)  If  the  Jury  should  find  for  the  plain- 
tiff, the  measure  of  damages  Is  the  difference 
in  value  of  the  boat  Just  immediately  before 
the  burning  and  the  value  of  the  boat  Im- 
mediately after  the  burning." 

There  is  some  conflict  in  the  evidence  as 
to  whether  the  marshal  placed  the  boat  iu 
the  care  of  Osborne  or  Price;  but  we  think 
it  may  fairly  be  said  that,  although  the  care 
of  the  boat  was  in  the  keeping  of  Osborne,  it 
was  placed  in  bis  custody  with  the  under- 
standing that  Price  would  look  after  and 
have  charge  of  it,  for  which  services  he  was 
to  receive  75  cents  a  day  from  the  marshal. 
The  flre  occurred  in  this  way:  The  boat  was 
damp,  and  Osborne,  about  1  o'clock  on  the 
day  of  the  flre,  got  the  keys  from  Price,  and 
went  on  the  boat,  and  made  a  fire  in  a  stove. 
After  making  the  fire,  he  left  the  boat,  and 
between  8  and  9  o'clock  that  night  it  was 
discovered  to  be  on  fire.  No  person  was 
on  the  boat  between  the  time  that  Osborne 
left,  after  making  the  fire,  until  after  the 
boat  was  discovered  to  be  on  flre.  Tbe  neg- 
ligence, or  want  of  care,  consisted  in  the 
failure  of  Osborne  or  Price  to  notice  or  give 
attention  to  the  flre  started  In  the  stove.  If 
either  of  them  had  gone  aboard  the  boat  dur- 
ing the  afternoon,  it  is  reasonable  to  sup- 
pose they  would  have  discovered  the  danger 
from  the  flre,  or  have  found  that  the  boat 
had  been  set  on  flre  by  coals  or  sparks  from 
the  flre  in  the  stove. 

It  was  the  duty  of  tbe  marshal  to  exercise 
ordinary  care  in  looking  after  the  boat,  and 
BO  be  will  be  held  responsible  for  the  failure 
of  tbe  persons  he  placed  in  charge  of  it  to 
exercise  this  degree  of  care.  The  duties  of  a 
United  States  marshal  in  the  care  and  cus- 
tody of  personal  property  taken  possession 
of  by  him  under  a  process  of  the  court  are 
practically  the  same  as  the  duty  of  a  sheriff 
or  other  state  oflHcer  In  taking  care  of  prop- 
erty that  be  has  obtained  possession  of  un- 
der a  writ  or  process.  This  duty  on  the  part 
of  the  officer  is  not  discharged  by  exercising 
ordinary  care  in  the  selection  of  the  person 


who  is  placed  in  charge  of  the  property  lev- 
ied on,  although  tbe  character  of  the  person 
in  this  particular  is  a  circumstance  that  may 
be  considered  In  connection  with  the  question 
of  negligence.  But  the  real  question  is:  Did 
tbe  person  in  charge  of  tbe  property  exercise 
ordinary  or  reasonable  care  to  protect  it  from 
injury  or  loss,  whether  the  person  in  charge 
be  the  oflicer  himself  or  some  person  select- 
ed or  appointed  by  him?  In  either  event  the 
measure  of  care  is  the  same.  The  officer  can- 
not excuse  himself  upon  the  plea  that  the 
person  he  exercised  reasonable  care  in  select- 
ing was  negligent  or  failed  to  exercise  ordi- 
nary care.  What  is  reasonable  or  ordinary 
care — and  both  of  these  words  mean  in  this 
connection  substantially  the  same  thing — 
depends  on  the  circumstances  and  facts  of 
each  particular  case  as  they  are  developed 
by  the  evidence.  What  would  be  reason- 
able care  in  one  state  of  case  might  be  neg- 
ligence in  another ;  and  bo  the  general  rule 
is  that  the  question  whether  or  not  reason- 
able care  was  exercised  is  for  tbe  Jury,  un- 
less from  a  consideration  of  the  facts  and 
all  the  reasonable  inferences  to  be  drawn 
therefrom  it  can  be  said  as  a  matter  of  law 
that  reasonable  care  was  exercised.  A  num- 
ber of  witnesses,  qualified  by  their  experi- 
ence as  steamboat  men  to  express  an  opin- 
ion, testified  that  some  person  should  at  all 
times  of  the  day  and  night  be  on  board  a 
steamboat  for  the  purpose  of  guarding 
against  the  dangers  of  flre,  water,  and  other 
causes  that  are  liable  to  overtake  steamers. 
In  view  of  this  evidence,  we  cannot  say  as 
a  matter  of  law  that  it  was  reasonable  care 
on  the  part  of  Osborne  and  Price,  or  either  of 
them,  to  start  a  fire  on  this  boat  at  1  o'clock 
in  the  afternoon,  and  then  leave  the  boat  and 
pay  no  further  attention  to  the  flre.  We 
think  the  question  whether  or  not  they  exer- 
cised in  this  particular  ordinary  care  was 
properly  submitted  to  the  Jury,  and  therefore 
the  motion  for  a  peremptory  w^as  correctly 
refused. 

We  are  also  of  the  opinion  that 'the  in- 
structions presented  correctly  the  law  of  the 
case.  Tudor  v.  Lewis,  3  Mete.  379;  Vance  v. 
Vanarsdaie,  1  Bush.  504;  Conover  v.  Com- 
monwealth, for  Gatewood,  2  A.  K.  Marsh. 
5C6. 12  Am.  Dec.  451. 

The  Judgment  Is  affirmed. 


W.  H.  WHITE  &  SON  v.  BALLARD  COUN- 
TY BANK. 

(Court  of  Appeals  of  Kentucky.    March  25, 

1900.) 

1.  Pbincipal  and  Agent  (J  194*)— AcnoNs 
— Instruct  roNS. 

In  an  action  by  a  bank  to  recover  on  an 
indebtedness  incurred  by  defendant's  alleged 
agent,  evidence  was  introduced  that  tbe  agent 
was  conducting  a  business  independent  of  his 
alleged  principal.  Hrld  that,  as  the  issue  in 
tbe  action  was  that  of  agency,  it  was  not  error 
for  the  court  to  refuse  an  instruction  based  on 
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the  evidence  of  the  alleged  a.geat's  independent 
business. 

[E>l.  Note. — For  otlier  cases,  see  Principal  and 
Agent.  Cent.  Dig.  {  731 ;    Dec.  Dig.  i  194.*] 

2.  Appeai,  and  Ebbob  (§  1001*)— Review— 
Conclusiveness  of  Vebdicx— Conbxict  of 
Evidence. 

A  verdict  will  not  be  disturbed  on  appeal, 
there  being  evidence  to  sustain  it,  altbougli  the 
numerical  weight  of  the  evidence  is  against  the 
yerdict. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3928;   Dec.  Dig.  i  1001.*] 

3.  Pbincipai.  and  Agent  (8  194*)— Actions- 
Instructions— "Sauiby.'' 

In  an  action  against  an  alleged  principal, 
where  the  issue  was  as  to  the  agency  of  a  per- 
son who  contracted  the  debt  sued  for,  an  in- 
struction that,  if  the  alleged  agent  was  work- 
ing for  defendants  on  a  "commission  or  salary," 
the  jury  should  find  for  plaintiff,  is  not  mis- 
Irading  l>ecause  of  the  use  of  the  word  "salary," 
although  no  witness  had  used  that  term  in  his 
evidence,  as  the  word  "salary"  was  used  as  a 
synonym  of  "commission." 

(Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  727 ;    Dec.  Dig.  §  194.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  6287-^291 ;    vol.  8,  pp.  7792,  7793.] 

4.  Pbincipal  and  Agent  (|  23*)— Actions- 
sufficienct  of  evidence. 

Evidence  in  an  action  against  an  alleged 
principal  held  to  justify  a  verdict  based  on  the 
existence  of  the  agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i  41 ;   Dec.  Dig.  i  23.*] 

Appeal  from  Circuit  Court,  Ballard  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Ballard  County  Bank  against 
W.  H.  White  &  Son  and  G.  W.  Glbbs.  Judg- 
ment for  plaintiff,  and  defendants  White  & 
Sun  appeal.    Affirmed. 

J.  B.  WIckltffe  and  Lansden  &  Lansden, 
(or  appellants.  J.  M.  Nichols  &  Son,  for 
appellee. 

LASSING,  J.  The  Ballard  County  Bank 
Instituted  a  suit  against  W.  H.  White,  W.  A. 
Krebs,  and  W.  O.  White,  partners  under  the 
firm  name  of  White  &  Son,  and  G.  W.  Glbbs, 
in  which  It  sought  to  recover  of  them  $2,- 
ri:j9.12  as  money  advanced  to  them  at  their 
rt-finest,  which  they  promised  to  repay  and 
fniled  to  do.  White  &  Son  filed  a  motion  to 
re(iuire  the  bank  to  file  an  Itemized  statement 
of  its  claim.  This  the  bank  did,  and,  in  an 
auended  petition,  alleged  that  White  ft  Son 
bad  for  many  years  been  engaged  in  buying 
ties  and  other  timl)er  for  railroad  companies; 
that  In  1904  they  appointed  and  employed  the 
defendant  Gibbs  as  their  agent  to  buy  ties 
for  them  in  Ballard  county;  that  the  said 
Gibbs,  as  agent,  engaged  in  this  business  for 
VMilte  &  Son,  and  that  in  the  course  of  his 
said  business  the  bank  advanced  to  him 
money  from  time  to  time;  that  the  ties,  as 
liDught,  were  delivered  to  White  &  Son,  and 
(Hbbs  drew  drafts  In  favor  of  the  bank  on 
White  &  Son  to  pay  for  same,  and  in  this  way 
the  money  advanced  to  Gibbs  to  pay  for  ties 


and  timber  was  repaid  to  it;  that  the  busi- 
ness was  thus  carried  on  from  1904  until  No- 
vember, 1907,  at  which  time  White  &  Son  and 
Gibbs  were  Indebted  in  the  sum  above  nam- 
ed. It  Is  specifically  pleaded  that  this  amount 
was  due  the  bank  for  money  advanced  to 
Glbbs  as  agent  for  White  &  Son,  and  was 
used  In  buying  ties  and  timber  for  them,  and 
that  the  ties  and  timber  so  bought  were  de- 
livered by  Glbbs  to  White  &  Son.  The  an- 
swer filed  by  White  &  Son  was  a  traverse. 
Gibbs  made  no  defense.  On  this  issue  the 
case  was  submitted  to  a  Jurj-,  and  a  verdict 
was  returned  in  fovor  of  the  bank  for  $1,- 
539.12,  the  full  amount  of  the  indebtedness 
claimed,  less  $1,000  which  It  developed  on  the 
bearing  had  been  secured  by  Gibbs  by  trans- 
ferring to  the  bank  certain  collateral  se- 
curity which  he  owned,  and  this  the  court 
held  was  a  credit  upon  the  indebtedness 
sued  on.  Being  dissatisfied  with  the  Judg- 
ment, White  &  Son  appeal. 

It  Is  most  earnestly  insisted  for  appellants 
that  the  court  did  not  properly  Instruct  the 
Jury,  and  that  the  verdict  is  not  supported 
by  the  evidence.  The  whole  case  is  made  to 
turn  upon  the  question  as  to  whether  or  not 
Gibbs  was  the  agent  of  White  &  Son  in  the 
conduct  of  the  business  in  which  he  was 
engaged  and  for  which  the  indebtedness  sued 
on  was  created.  If  he  was,  then  the  jury 
reached  a  proper  conclusion;  and,  of  course. 
If  be  was  not,  the  Judgment  should  be  re- 
versed. Glbbs  testifies  that  he  was  their 
agent ;  that  they  paid  him  so  much  per  tie 
for  his  services  in  purchasing  for  them;  that 
he  made  a  good  many  ties  in  person,  and 
these  were  taken  upon  the  same  basis  as  the 
ties  which  he  bought  from  others.  The  tim- 
ber was  dealt  in  on  the  same  terms.  While, 
according  to  his  own  testimony,  the  business 
seems  to  have  been  loosely  done,  still  he  says 
that  from  time  to  time  the  ties  and  timber 
which  he  had  made  or  purchased  were  in- 
spected, measured,  and  received  by  White  & 
Sou ;  and  he  at  regular  intervals  drew  drafts 
upon  them  to  pay  for  same,  and  these  drafts 
were,  in  the  regular  course  of  business,  hon- 
ored from  time  to  time  until  in  the  fall  of 
1907  a  draft  for  $420  was  drawn  In  favor  of 
the  bank  on  White  &  Son.  This  draft  they 
refused  to  pay,  for  the  reason  that  they  were 
without  funds  or  ready  cash  to  meet  same, 
because  of  the  stringency  then  existing  In  the 
money  market.  There  was  no  notice  given 
at  the  time  of  this  refusal  that  they  would 
not  pay  the  indebtedness  which  had  been 
created  by  Glbbs,  and  the  bank  continued  to 
advance  money  to  him  until  his  account, 
which  at  that  time  amounted  to  something 
like  $1,500,  had  been  increased  until  It 
amounted  to  the  sum  sued  on.  Between  the 
date  of  the  refusal  of  White  &  Son  to  pay 
the  draft  and  the  Institution  of  the  suit 
they  had  occasion  to  write  two  letters  to  the 
bank.    In  these  letters  they  pleaded  for  time 
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and  Insisted  that,  wben  tbe  money  matters 
adjusted  themselves  so  that  they  could  make 
collections,  they  would  pay  Gibbs'  Indebted- 
ness. The  whole  tenor  of  these  letters  evi- 
denced a  purpose  on  their  part  to  pay  this  in- 
debtedness, and  It  would  be  placing  upon  the 
language  no  strained  construction  to  say  that 
White  &  Son,  In  writing  about  this  Indebted- 
ness as  they  did,  recognized  It  as  their  own, 
and  were  simply  seeking  delay  in  tbe  pay- 
ment thereof  until  they  could  adjust  their 
business  affairs  and  make  the  necessary  col- 
lections to  enable  them  to  do  so.  These  let- 
ters were  Introduced  in  evidence  by  the 
bank,  strongly  relied  upon  by  its  counsel,  and, 
no  doubt,  exerted  a  controlling  influence  over 
tbe  Jury  In  reaching  the  conclusion  that 
Gibbs  was  in  fact  the  agent  of  White  &  Son. 
Each  member  of  the  firm  of  White  &  Son 
testified,  and  denied  positively  that  Gibbs 
was  their  agent ;  and,  while  they  admit  that 
tbey  had  transacted  much  business  with  him 
during  the  period  covered  between  1904  and 
the  institution  of  tbe  suit,  yet  it  had  always 
been  as  an  independent  dealer  f6r  himself, 
and  not  as  an  agent  of  theirs. 

The  bank  introduced  two  witnesses,  who 
testified  that  they  had  sold  ties  to  Gibbs,  and 
that  after  the  Institution  of  the  bank's  suit 
White  &  Son  had  called  upon  them  and  paid 
their  claims  and  received  the  ties.  It  was 
also  made  to  appear  in  evidence  that  Gibbs 
was  operating  a  sawmill,  and  had  sold  lum- 
ber and  material  to  others,  and  had  built  a 
barn  upon  the  premises  which  he  was  oc- 
cupying, and  did  not  keep  his  individual  mon- 
ey separate  from  that  which  he  drew  on  or- 
ders from  White  &  Son.  This  evidence  was 
introduced  for  the  purpose  of  showing  that 
the  bank  did  not  rely  upon  White  &  Son,  or 
look  to  White  &  Son  for  payment,  at  the 
time  the  credit  was  extended  to  Gibbs.  Its 
purpose  was  to  refute  the  idea  that  Gibbs 
was  In  fact  the  agent  of  White  &  Son,  and  it 
is  insisted  that  the  court  should  have  in- 
structed the  Jury  on  this  point;  but,  as  the 
issue  raised  in  the  pleading  was  that  of  agen- 
cy or  no  agency,  we  are  of  opinion  that  tbe 
court  did  not  err  In  refusing  to  instruct  tbe 
Jury  upon  Issues  not  raised.  At  last,  all  of 
this  evidence,  upon  which  appellants  asked 
an  instruction,  bore  upon  the  question  of 
agency.  By  and  through  it  tbey  sought  to 
show  that  Gibbs  was  not  their  agent,  and,  if 
the  Jury  had  accepted  their  theory  as  to  the 
manner  in  which  the  transactions  were  car- 
ried on,  then,  of  course,  the  verdict  would 
have  been  in  their  favor.  But  the  Jury,  with 
the  witnesses  before  them,  and  doubtless  ac- 
quainted with  them,  chose  to  accept  tbe  theo- 
ry and  contention  of  the  bank  as  to  the  man- 
ner in  which  the  business  had  been  carried 
on ;  and,  as  this  was  a  matter  that  was  prop- 
erly left  to  their  consideration  and  determi- 
nation, we  do  not  feel  that  their  finding 
should  be  disturbed.    Although  the  numerical 


weight  of  the  evidence  Is  in  favor  of  appel- 
lants, still  there  are  many  circumstances 
which  go  to  show  that  Gibbs  was  in  fact  their 
agent. 

Especial  complaint  is  made  of  instruction 
No.  1,  because  tbe  court  told  the  Jury  that, 
if  Gibbs  was  working  for  appellants  on  a  com- 
mission or  salary,  then  they  should  find  for 
tbe  bank;  the  complaint  being  that  it  was 
prejudicial  for  the  court  to  use  the  word 
"salary,"  when  no  witness  had  testified  that 
Gibbs  was  working  upon  a  salary.  The  word 
"salary"  seems  to  have  been  used  synony- 
mous with  "commission,"  and  to  tbe  average 
mind  tbey  both  convey  the  idea  of  compen- 
sation, and  the  Jury  no  doubt  thoroughly  un- 
derstood and  were  in  no  wise  misled  by  the 
use  of  this  word  in  tbe  instruction.  Gibbs 
had  testified  that  he  got  so  much  per  tie 
for  acting  as  purchasing  agent  for  White  & 
Son,  and,  whether  this  compensation  be  term- 
ed a  commission  or  a  salary,  it  is  immateriaL 
The  Jury  was  not  misled  by  it;  the  main 
question  t>eing:  Was  he  their  agent,  and 
paid  for  tbe  services  rendered,  or  was  he  act- 
ing for  himself  in  purchasing  the  ties  which 
he  bought  and  afterward  delivered  to  them? 

The  instructions  are  not  subject  to  tbe 
criticisms  passed  upon  them ;  and  while  tbe 
evidence  is  very  conflicting,  and  cannot  be 
reconciled,  if  the  Jury  believed  tbe  witnesses 
for  plaintiff,  as  they  evidently  did,  it  is  sufil- 
cient  to  support  the  verdict. 

Questions  raised  by  appellee  not  passed 
upon. 

Judgment  affirmed. 


FISCAL  COUBT  OF  OWEN  COUNTY  et  al. 
V.  F.  &  A.  COX  CO. 

(Court  of   Appeals   of   Kentucky.     March    12, 
1909.) 

1.  Taxation  (J  608*)— Remedies  fob  Wbonq- 

FUL   ENFOBCEMEN'T— iRJDKCnON. 

Injunction  lies  to  restrain  tbe  collection  of 
an   Illegal   tax. 

[Ed.    Note.— For   other  cases,    see   Taxation, 
Cent.   Dig.  H  1230-1241;    Dec.   Dig.  {  608. •] 

2.  Municipal  Cobpobations  (S  111*)— Obdi- 
NANCES— Pabtial  Invalidity— Effect. 

An  ordinance,  by-law,  or  order  imposing  li- 
cense fees  may  be  valid  in  part  and  invalid  in 
part. 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  S§  24S-251 ;   Dec.  Dig. 

i  111.'] 

3.  Licenses  (§  7*)— Fees — Reasonableness — 
Judicial  Review. 

Tbe  rule  that  the  reasonablenesB  of  a  li- 
cense fee  imposed  as  a  tax  is  a  question  for 
tbe  taxing  power,  and  that  the  courts  will  not 
interfere  with  its  discretion,  is  subject  to  tbe 
limitation  that  tbe  tax  shall  not  amount  to  a 
prohibition  of  any  nsefui  or  legitimate  occupa- 
tir.ii. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent.  Dig.  f  15:    Dec  Dig.  f  7.*] 

4.  Licenses  ({  7*) — Fees— Reasonableness. 

A  license  tax  of  $200  on  each  four-horse 
wagon    operated    as    a    business    for    hauling 
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freight  for  pay  was  invalid  as  prohibitive;  it 
appearlns  tiiat  the  owner  of  such  wagon,  after 
pajring  the  expense  of  ninning  it,  and  talcing 
into  consideration  the  depreciation  in  the  value 
of  the  teams  and  wagon,  could  make  little,  if 
anything,  more  than  the  amount  of  the  tax.  - 

[Ed.    Note. — For   other    cases,    see    Licenses, 
Cent.  Dig.  {  16;   Dec  Dig.  J  7.*] 
B.  LiCEiTSES  (i  7*)— Fees— DiscBiuiNATiON. 

A  license  tax  requiring  the  owner  of  a 
four-horse  wagon  to  pay  nearly  three  times  as 
much  as  the  owner  of  a  three-horse  wagon  was 
void  for  unjust  discrimination. 

[Ei.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  f  15 ;    Dec.  Dig.  §  7.*] 

«.  Taxation   (8  543*)  —  Rxcotebt  ot  Tax 

Paid— Feksonb  Liable. 

Xo  action  can  be  maintained  by  a  tax- 
payer against  a  county  for  taxes  wrongfully 
collected,  whether  the  taxes  have  been  paid  out 
by  the  county  or  not.  though,  where  the  taxes 
are  in  the  hands  of  the  collecting  or  disbursing 
olScers,  a  direct  action  may  be  brought  against 
them. 

[EH.    Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  {  1011 ;   Dec.  Dig.  |  643.*] 
7.  Taxatiow  (§  543*)— Recovebt  of  Tax  Paid 

— Acriose-JuDGMENT. 

Where,  in  an  action  against  the  members 
of  the  fiscal  conrt.  and  the  county  treasurer  to 
recover  a  tax  paid  by  plaintiff  under  protest, 
it  appeared  that  the  money  was  in  the  hands 
of  the  connty  treasurer,  a  judgment  against 
bim  was  proper,  though  a  judgment  against  the 
county  and  the  members  of  the  fiscal  court  was 
improper. 

[£^.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  543.  •] 

Appeal  from  Circuit  Court,  Owen  County. 

"To  be  ofBclally  reported." 

Action  by  the  F.  &  A.  Cox  Company 
against  the  Fiscal  Conrt  of  Owen  County  and 
others.  From  the  judgment,  defendants  ap- 
peal.   Reversed  In  part,  and  affirmed  in  part 

J.  G.  Yallandlngham  and  J.  W.  Douglas, 
for  appellants.  W.  B.  Moody  and  H.  G.  Botts, 
for  appellee. 

CLAY,  C.  The  plaintiff,  F.  &  A.  Cox  Com- 
pany, a  corporation.  Instituted  this  action 
against  the  members  of  the  fiscal  conrt  of 
Owen  county  and  the  county  treasurer  to  en- 
join the  collection  of  a  license  tax  of  $200  im- 
posed upon  four-horse  wagons  hauling  freight 
for  hire,  and  to  recover  the  sum  of  $400 
claimed  to  have  been  paid  under  protest  as 
license  fees  on  two  four-horse  wagons.  The 
chancellor  granted  the  Injunction  and  also 
gave  Judgment  against  Owen  county,  the 
memben  of  the  fiscal  court,  and  the  connty 
treasurer  for  the  $400.  From  that  judgment 
Owen  county,  the  members  of  the  fiscal  court 
and  the  county  treasurer  prosecute  this  ap- 
peaL 

By  section  181  of  the  Constitution,  author- 
ity Is  given  to  the  General  Assembly  by  gen- 
eral laws  to  delegate  the  power  to  counties  to 
impose  and  collect  license  fees  on  stock  used 
for  breeding  purposes  and  on  franchises, 
trades,  occupations,  and  professions.  Pur- 
suant to  the  above  authority,  the  General  As- 
sembly enacted  section  4325a,  Ky.  St  (Rus- 


sell's St  {  6471),  which  is  as  follows:  "That 
in  all  counties  having  free  turnpikes  the 
fiscal  court  of  such  counties  may  place  license 
on  livery  vehicles  or  any  other  vehicles  that 
carry  passengers  or  freight  for  pay."  In  the 
year  1006  the  fiscal  court  of  Owen  county 
passed  an  order  Imposing  license  fees  as  fol- 
lows: 

For  each  one-borM  livery  rig  or  buggy %  t 

For  each  two-horse  livery  rig  or  buggy 6 

For  each  one-horse  vehicle  run  or  operated  to 
carry  passengers  or  baggage  (or  pay 10 

For  each  two-borse  vehicle  ma  or  operated  to 
carry  passengers  or  baggage  (or  pay 40 

For  each  one-horse  huckster  wajfon  operated 
(or    pay 10 

For  each  two-horsa  huckster  wagon  operated 
(or   pay 20 

For  each  two-horse  huckster  wagon  oi>erated  as 
a  business  for  Iiaullng  freight  (or  pay 40 

For  each  three-horse  wagon  operated  as  a  busi- 
ness for  hauling  freight  for  pay 75 

For  each  four-horse  wagon  operated  as  a  busi- 
ness for  hauling  freight  for  pay 200 

The  order  provided  that  the  license  fees 
so  collected  should  go  to  and  become  a  part 
of  the  road  and  bridge  fund. 

It  appears  from  the  record  that  plalntUf  is 
engaged  in  transporting  passengers  and 
freight  for  hire  between  the  city  of  Owenton 
and  the  town  of  Sparta,  in  Gallatin  county, 
a  station  on  the  Louisville  &  Nashville  Rail- 
road. For  this  purpose  it  employs  several 
four-horse  wagons  besides  many  other  wagons 
used  for  the  same  purpose.  The  license  order 
Is  assailed  on  the  ground  that  It  unjustly  dis- 
criminates between  one,  two,  and  three  horse 
wagons  and  four-horse  wagons,  and  on  the 
further  ground  that  the  license  fee  Imposed 
on  the  four-horse  wagons  is  oppressive  and 
prohibitive.  The  law  Is  well  settled  that  an 
Injunction  will  lie  to  restrain  the  collection 
of  an  Illegal  tax.  Norman  t.  Boaz,  86  Ky. 
557,  4  S.  W.  318;  Baldwin  v.  Shine,  84  Ky. 
510,  2  S.  W.  164;  Gates  ▼.  Barrett  70  Ky. 
296.  An  ordinance,  by-law,  or  order,  impos- 
ing license  fees,  may  be  valid  in  part  and  in- 
valid In  part  Cooley  on  Constitutional  Lim- 
itations, §  177;  Levi  v.  City  of  Louisville, 
07  Ky.  304,  30  S.  W.  973,  28  L.  B.  A.  480; 
Whaley  v.  Commonwealth,  110  Ky.  154,  61  S. 
W.  35.  From  the  proof  in  this  case  it  would 
appear  that  the  fiscal  court  Imposed  the  li- 
cense fee  of  $200  on  four-horse  vehicles  on 
the  Idea  that  If  free  turnpikes  were  not 
maintained  by  the  county  the  owners  of 
such  vehicles  would  be  required  to  pay  more 
than  that  amount  by  way  of  tolls.  The  de- 
fendants Introduced  proof  to  the  effect  that 
in  the  opinion  of  many  citizens  of  Owen  coun- 
ty the  license  fee  imposed  was  altogether  rea- 
sonable considering  the  wear  and  tear  on  tlie 
roads  occasioned  by  the  use  of  four-horse 
wagons.  By  the  decided  weight  of  the  testi- 
mony of  those  who  knew.  It  appears  that  the 
owner  of  a  four-horse  wagon,  after  paying 
the  expense  of  running  It  and  taking  Into 
consideration  the  depreciation  in  the  v«tlue 
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of  the  teams  and  the  wagon  Itself,  could  make 
but  little,  if  anything,  more  than  the  amount 
of  the  license  tax  imposed. 

It  may  be  conceded  that  ordinarily  the 
reasonableness  of  a  license  fee*'lmposed  as  a 
tax  Is  a  question  for  the  taxing  power,  and 
the  courts  will  not  interfere  with  Its  discre- 
tion. Hall  V.  Commonwealth,  101  Ky.  382, 
41  S.  W.  2.  This  rule  we  think,  however,  is 
subject  to  the  limitation  that  the  tax  im- 
posed shall  not  amount  to  a  prohibition  of 
any  useful  or  legitimate  occupation.  In  re 
Quong  Woo  (C.  C.)  13  Fed.  229;  Mankato 
V.  Fowler,  32  Minn.  364,  20  N.  W.  361;  City 
of  Ottumwa  y.  Zekind,  95  Iowa,  622,  64  N. 
W.  646,  29  L.  R.  A.  734,  58  Am.  St.  Rep. 
447 ;  Van  Sant  v.  Harlem  Stage  Co.,  59  Aid. 
330;  Brooks  y.  Mangan,  86  Mich.  570,  49  N. 
W.  633,  24  Am.  St  Rep.  137;  Caldwell  v. 
City  of  Lincoln,  19  Neb.  569,  27  N.  W.  647. 
While  there  are  numerous  authorities  to  the 
contrary,  It  will  be  found  that  the  license 
fee  involved  in  those  cases  was  not  pro- 
hibitive, and  the  courts  simply  declared  the 
general  rule  that  the  reasonableness  of  the 
tax  was  a  matter  within  the  discretion  of 
the  taxing  power.  We  can  hardly  believe 
that  the  same  courts  that  announced  that 
doctrine  would  hold  to  be  valid  an  ordinance 
or  statute  imposing  upon  every  physician 
and  attorney  at  law  an  annual  license  tax  of 
$10,000,  or  imposing  upon  every  merchant  a 
license  of  $5,000,  or  upon  every  washer- 
woman a  tax  of  $1,000  per  year.  If  a  pro- 
hibitive license  tax  could  be  Imposed  upon 
the  professions  and  occupations  mentioned 
above,  the  same  character  of  tax  could  be  im- 
posed upon  every  profession  and  occupation. 
It  may  pe  answered  that  no  legislative  or 
municipal  body  would  ever  do  this.  The 
question,  however,  is  not  what  it  would  do, 
but  what  it  might  do.  The  question  is  one 
of  power.  A  powerful  organization  of  men 
engaged  in  different  pursuits  might  p'revent 
the  imposition  of  a  prohibitive  license  tax 
upon'  their  respective  callings  or  occupations, 
but  what  is  to  become  of  the  man  without 
political  power,  whose  means  of  livelihood 
are  taken  away  by  the  imposition  of  a  pro- 
hibitive tax?  Shall  we  still  say  that  the 
amount  of  the  tax  is  within  the  discretion 
of  the  taxing  power,  or  shall  we  say  that 
among  the  inalienable  and  inherent  rights 
guaranteed  by  our  Constitution  to  every  law- 
abiding  citizen  is  the  right  to  live  and  enjoy 
life  and  the  right  to  acquire  property,  and 
that  these  rights  necessarily  carry  with  them 
the  right  to  gain  a  livelihood  and  acquire 
property  by  following  any  useful  or  legiti- 
mate occupation,  the  pursuit  of  which  Is  not 
injurious  to  the  public  weal?  In  our  opin- 
ion there  is  but  one  answer  to  this  question : 
If  you  deprive  a  man  of  the  means  of  liveli- 
hood, you  necessarily  deprive  him  of  the 
right  to  live  and  enjoy  his  life.  Great  as 
is  the  taxing  power,  it  can  never  rise  su- 
perior to  the  inalienable  rights  guaranteed 


by  our  Constitution.  As  the  evidence  in 
this  case  shows  that  the  license  tax  in  ques- 
tion is  prohibitive,  we  have  no  hesitancy  In 
declaring  it  invalid.  Hager,  Auditor,  v. 
Walker,  107  S.  W.  254,  82  Ky.  Law  Rep.  748. 
15  L.  R.  A.  (N.  S.)  195. 

Furthermore,  the  order  itself  shows  that 
the  owner  of  a  four-horse  wagon  is  required 
to  pay  three  times  as  much  tax  as  the  man 
who  operates  a  three-horse  wagon,  when 
there  is  nothing  in  the  character  of  the 
wagons  to  justify  such  inequality  It  may  be 
conceded  that  a  reasonable  classification  for 
the  purpose  of  license  taxes  may  always  t>e 
made.  Classification  based  upon  the  char- 
acter of  the  vehicles  and  the  number  of 
horses  used  In  connection  with  them  may  be 
proper  (Smith  v.  City  of  Louisville,  9  Ky. 
Law  Rep.  779),  but  the  classification  sought 
to  be  made  in  this  case  Is  manifestly  unequal 
and  unreasonable.  It  cannot  be  said  to  be 
reasonable  because  it  bears  alike  upon  all 
owners  of  four-horse  wagons.  The  class  of 
persons  whose  occupations  are  taxed  are 
those  who  run  and  operate  vehicles  for  hire. 
The  taxing  power  may  subdivide  this  class, 
but  it  cannot  unjustly  discriminate  between 
the  subdivisions  so  made.  As  the  order  In 
question  unjustly  discriminates  between  the 
owners  of  three-horse  vehicles  and  the  own- 
ers of  four-horse  wagons,  it  follows  that  the 
license  fee  of  $200,  Imposed  upon  four-horse 
wagons,  is  therefore  void.  Livingston  v.  City 
of  Faducah,  80  Ky.  656;  1  Dillon's  Munici- 
pal Corporations,  g  823;  Simrall  &  Co.  v. 
City  of  Covington,  90  Ky.  444,  14  S.  W.  369, 
9  L.  R.  A.  656,  29  Am.  St  Rep.  398;  Cooley 
on  Taxation,  S  127 ;  Hager,  Auditor,  v.  Walk- 
er, 107  S.  W.  254,  82  Ky.  Law  Rep.  748, 
15  h.  R.  A.  (N.  S.)  195. 

It  api)ears  that  Judgment  was  given  In 
favor  of  plaintiff  against  Owen  county  for 
the  sum  of  $400,  being  the  amount  whicb 
plaintiff  paid  as  license  tax  on  two  four- 
horse  wagons.  The  law  Is  well  settled  that 
no  action  can  t>e  maintained  by  a  taxpayer 
against  a  county  for  taxes  wrongfully  col- 
lected. It  matters  not  whether  the  taxes  have 
been  paid  out  by  the  county  or  not.  First 
National  Bank  v.  County  of  Christian,  10<5 
8.  W.  831,  32  Ky.  Law  Rep.  634;  Common- 
wealth V.  Boske,  99  8.  W.  316,  30  Ky.  Law 
Rep.  400.  On  the  other  hand,  It  has  been 
held  that,  where  taxes  have  been  wrongfully 
collected  by  county  officials,  and  are  In  the 
hands  of  the  collecting  or  disbursing  oIBeers, 
a  direct  action  may  t>e  brought  against  the 
persons  holding  the  tax.  Whaley  v.  Com- 
monwealth, 110  Ky.  154,  61  S.  W.  35;  Blair 
y.  Carlisle  &  Jackson  Turnpike  Co.,  4  Bush. 
157;  Commonwealth  v.  Stone,  71  S.  W.  428, 
24  Ky.  Law  Rep.  1297.  It  does  not  appear 
from  the  record  in  this  case  that  the  mem- 
bers of  the  fiscal  court  hold  the  tax.  It  does 
appear,  however,  that  the  sum  of  $400,  paid 
by  plaintiff  at  the  time  of  the  Institution  of 
this  suit,  was  In  the  hands  of  the  county 
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treasurer.  W«  are  of  opinion  therefore  that: 
Judj^ment  against  Owen  county  and  tbe 
members  of  the  fiscal  court  was  Improper; 
judgment  against  the  county  treasurer  was 
proper. 

For  the  reasons  given,  that  portion  of  the 
Judgment  enjoining  the  collection  of  the  li- 
cense tax  Is  affirmed;  that  portion  permit- 
ting plaintiff  to  recover  the  $400  of  Owen 
county,  the  members  of  the  fiscal  court,  and 
the  county  treasurer,  is  reversed  as  to  Owen 
county  and  the  members  of  the  fiscal  court, 
and  affirmed  as  to  the  county  treasurer. 


WALL'S  EX'R  et  al.  v.  DIMMITT  et  al. 

(Court  of  Appeals   of  Kentuclcy.     March   12, 
J909.) 

1.  Appeai.  and  £:8Bob  (I  1097*)— Law  of  the 
Case. 

A  former  decision  of  the  Court  of  Appeals 
in  a  will  contest  that  evidence  of  threats  and 
an  admission  by  decedent  were  sufficient  to  go 
to  the  jury  on  the  (question  of  his  undue  in- 
fluence over  testatrix  precludes  proponents' 
right  to  a  reversal  of  a  subsequent  judgment  for 
contestants,  with  directions  to  probate  the  will, 
though  on  the  subsequent  trial  evidence  of  the 
admission    was   excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4361 ;    Dec.  Dig.  |i  1097.*] 

2.  WrrNESSBS  (I  163*)— Competence— Tbans- 
ACTioNS  WITH  Decedent. 

Under  Civ.  Code  Prac.  {  606  (2),  prohibit- 
ing one  to  testify  for  himself  to  a  transaction 
with  a  decedent  to  affect  a  living  person,  etc., 
in  contesting  a  will  for  undue  influence  exercised 
over  testatrix  by  decedent,  her  husband,  contest- 
ant could  not  testify  that  decedent  told  her  that 
contestant  could  not  brealc  the  will,  and  it  was 
no  use  trying,  and  that  decedent  was  to  blame 
for  the  whole  thing. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  670;    Dec.  Dig.  §  163.*] 

3.  Witnesses  (J  192*)  —  Competency  —  Com- 
iiu>'iCATioNB  Between  Husband  and 
Wife. 

Under  Civ.  Code  Prac  {  600,  prohibiting 
one  to  testify  to  a  "communication"  by  a 
spouse,  in  a  will  contest,  based  on  undue  in- 
fluence exercised  over  testatrix  by  decedent, 
her  husband,  it  was  improper  to  allow  their 
grandson's  former  wife  to  testify  that  during 
her  marriage  her  husband  showed  her  letters 
from  decedent  in  which  he  said  that  her  hus- 
band should  not  have  any  share  in  decedent's 
or  testatrix's  estate  tmless  he  did  certain  things. 
and  that  her  husband  was  worried  and  after- 
wards destroyed  the  letters ;  the  word  "com- 
munication" within  the  statute  meaning  any 
information  acquired  by  one  spouse  from  the 
other  through  the  marital  relation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  739 ;  Dec  Dig.  §  192.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  p.  1342;    vol.  8,  p.  760.S.1 

4.  Appeal  and  Erbob  (|  lOol*)— Prejud- 
iciAi.  Ebbob — Admission  of  Evidence. 

The  admission  of  the  testimouy  was  not 
rendered  harmless  by  competent  testimony  that 
decedent  threatened  that  the  grandson  should 
have  none  of  the  "W.  property"  (decedent's 
name  being  W.)  unless  he  mended  his  ways. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4161 ;  Dec  Dig.  i  lOol.*] 


Appeal  from  Circuit  Court,  Mason  County. 

"To  be  officially  reported." 

In  the  matter  of  the  probate  of  Mrs.  B.  A. 
Wall's  will.  From  a  decree  sustaining  a  con- 
test by  Lydla  E.  Dlmmitt  and  others,  the 
executor  and  others  appeal.  Reversed  and 
remanded. 

E.  L.  Worthlngton,  Thos.  B.  Phlster,  Gar- 
rett B.  Wall,  and  Lewis  Apperson,  for  appel- 
lants. Sallee  &  Slattery,  W.  D.  Cochran,  and 
Hnzelrlgg,  Cbenault  &  Hazelrigg,  for  ap- 
l)ellees. 

LASSING,  J.  This  Is  a  contest  over  the 
will  of  Mrs.  Elizabeth  A.  Wall,  who  died  In 
1898.  The  ground  upon  which  the  contest  Is 
based  Is  the  undue  Influence  which  was  exert- 
ed over  the  testatrix  by  her  husband.  Dr. 
Wall.  The  case  has  been  three  times  tried  In 
the  circuit  court,  and  upon  each  of  the  trials 
a  verdict  was  returned  by  the  Jury  against 
the  will.  Twice  the  case  has  been  appealed 
to  this  court  and  reversed,  and,  following  the 
last  reversal,  the  trial  and  Judgment  ui)on 
which  this  appeal  Is  based  was  had,  and  it  is 
here  the  third  time  for  review. 

It  Is  most  earnestly  insisted  for  appellants 
that  there  is  no  evidence  at  all  upon  which  to 
support  the  finding  and  Judgment  of  the  Jury, 
and  that  the  Judgment  should  be  reversed 
with  Instructions  to  the  trial  court  to  enter 
an  order  directing  the  probate  of  the  will. 
This  same  course  was  urged  upon  the  last 
appeal,  and,  in  response  thereto,  this  court 
said:  "The  former  opinion  precludes  this 
court  now  from  holding.  If  it  desired  to  do 
so,  that  the  case  should  be  reversed  with  di- 
rections to  probate  the  will.  That  opinion 
Is  the  law  of  this  case."  Counsel  for  api)el- 
lants  urge  that  this  principle  Is  not  applica- 
ble for  the  reason  that  a  material  part  of  the 
evidence  which  was  given  on  the  former  trial 
was  not  Introduced  upon  the  trial  from  which 
this  appeal  Is  prosecuted.  An  examination 
of  the  record  shows  that  upon  the  first  api)eal 
the  evidence  offered  consisted.  In  the  main, 
of  certain  threats  which  Dr.  Wall  was  alleg- 
ed to  have  made,  to  the  effect  that  his  grand- 
son, Hal  Dlmmitt,  should  have  none  of  the 
Wall  property,  couple<l  with  the  testimony 
of  his  daughter,  Mrs.  Dimmltt,  to  the  effect 
that,  after  her  mother's  death,  her  father.  Dr. 
Wall,  had  confessed  to  her  that  he  was  re- 
sponsible for  his  wife's  having  made  the  will 
in  the  manner  In  which  she  did.  Upon  the 
last  trial  this  testimony  of  Mrs.  Dlmmitt.  to 
the  effect  that  her  father  had  told  her  that 
he  was  responsible  or  answerable  for  the  way 
and  manner  In  which  the  will  was  drawn, 
was  excluded  for  the  reason  that  Dr.  Wall 
had  died,  and  on  the  authority  of  the  case  of 
Grove  v.  Grove's  Adm'r,  18  S.  W.  456,  13  Ky. 
Law  Rep.  807,  the  trial  judge  held  this  evi- 
dence Incompetent;  still  the  evidence  of  the 
threats  which  Dr.  Wail  Is  alleged  to  have 
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made  was  before  the  Jury,  and  this  being  a 
part  of  the  eridence  which  was  before  the 
jury  upon  the  first  trial,  when  this  court  said 
there  was  sufiSclent  eridence  to  authorize  the 
submission  of  the  case  to  the  Jury,  we  are 
of  opinion  that  appellants'  right  to  a  reversal 
with  directions  to  probate  the  will  is  fore- 
closed in  the  former  opinion,  and  not  now 
open  to  further  consideration.  '  This  leaves 
only  the  question  of  the  correctness  of  the 
ruling  of  the  trial  Judge  on  the  exclusion 
and  admission  of  certain  evidence. 

Appellees  complain  because  they  were  not 
permitted  to  prove  by  Mrs.  Dimmitt  the  state- 
ment of  her  father  to  her,  to  wit :  "Daughter, 
you  cannot  break  your  mother's  will.  It  is 
no  use  trying;  don't  reproach  your  brother. 
I  am  the  one  to  blame.  Blame  me  with  the 
whole  thing."  Under  the  authority  of  sub- 
section 2.  {  606,  Civ.  Code  Prac,  this  rul- 
ing of  the  trial  court  was  correct,  and  this 
Identical  question  was  decided  by  this  court 
In  the  case  of  Grove  v.  Grove's  Adm'r,  supra, 
in  which  this  court  said:  "The  propounder 
of  the  will  and  principal  devisee  died  a  few 
days  before  the  term  of  the  court  began. 
•  •  *  The  statements  of  the  propounder 
to  the  contestants  could  not  be  used  by  them. 
The  party  in  interest  being  dead,  the  contes- 
tants could  not  as  witnesses  prove  conversa- 
tions by  her  affecting  the  sanity  of  the  testa- 
tor, or  her  influence  over  him."  In  that  ease, 
as  in  the  case  at  bar,  it  was  proposed  to 
prove  by  the  witnesses,  contestants,  that  the 
propounder  had  made  certain  statements, 
and.  the  propounder  having  died,  this-  court 
held  that  these  statements  could  not  be  so 
proven. 

The  contestants  Introduced  Lucy  M.  Dim- 
mitt, wife  of  Hal  Dlmmltt,  grandson  of  the 
testatrix,  and  only  child  of  Mrs.  Lydla  E. 
Dimmitt,  and  offered  to  prove  by  her  the  con- 
tents of  two  letters  which  her  husband,  Hal 
Dlmmltt,  is  alleged  to  have  received  from  his 
grandfather,  Dr.  Wall,  in  which  letters  Dr. 
Wall  told  Hal  Dimmitt  that  he  should  have 
no  part  of  the  Wall  estate,  and  none  of  his 
grandmother's  estate,  if  he  did  not  do  cer- 
tain things.  Over  the  objection  of  propound- 
ers,  this  testimony  was  admitted.  It  was 
shown  that  Lucy  M.  Dlmmltt  bad  been  di- 
vorced from  her  husband,  Hal  Dlmmltt, 
though  at  the. time  he  is  alleged  to  have  re- 
ceived the  letters  In  question  they  were  liv- 
ing together  as  man  and  wife.  She  states 
that,  when  her  husband  received  the  letters, 
he  was  much  disturbed  by  reason  of  the  state- 
ment contained  therein,  and  handed  them  to 
her  for  her  to  read ;  that  she  read  them,  and 
he  afterwards  destroyed  them.  It  is  urged 
for  appellants  that  this  testimony  was  incom- 
petent and  highly  prejudicial ;  that  under  the 
provision  of  Civ.  Code  Prac.  g  606,  the  wife 
is  expressly  prohibited  from  testifying  con- 
cerning any  communication  between  herself 
and  husband  during  the  existence  of  their 
marriage.    For  appellees  it  is  contended  that 


the  evidence  is  competent  because  the  exhi- 
bition of  the  letters  by  the  husband  to  the 
wife,  and  his  permitting  her  to  read  their 
contents  is  not,  in  the  contemplation  of  the 
statute,  a  "communication."  This  court  in 
the  case  of  Commonwealth  v.  Sapp,  90  Ky. 
580,  14  S.  W.  834,  29  Am.  St  Rep.  405,  had 
under  consideration  the  meaning  of  the  word 
"communication"  as  used  in  section  606  of 
the  Civil  Code  of  Practice,  and  said:  "The 
word  'communication,'  as  used  In  our  stat- 
ute, should  be  given  a  liberal  construction. 
It  should  not  be  confined  to  a  mere  state- 
ment by  the  husband  to  the  wife,  or  vice  ver- 
sa, but  should  be  construed  to  embrace  all 
knowledge  upon  the  part  of  the  one  or  the 
other  obtained  by  reason  of  the  marriage,  and 
which  but  for  the  confidence  growing  out  of 
it  would  not  have  been  known  to  the  party." 
This  definition  and  construction  has  been  ap- 
proved by  this  court  In  the  case  of  Scott  ▼. 
Commonwealth,  94  Ky.  611,  23  S.  W.  219,  42^ 
Am.  St.  Rep.  371,  and  again  in  the  case  of 
Howard  v.  Commonwealth,  118  Ky.  1,  80  S. 
W.  211,  81  S.  W.  704,  the  word  "communica- 
tion" is  construed  to  mean  any  information 
which  the  husband  or  wife  receives  from  the 
other  by  reason  of  the  marital  relation.  Ap- 
plying this  definition  to  the  evidence  under 
consideration,  we  find,  according  to  the  tes- 
timony of  the  witness  Lucy  M.  Dimmitt,  that 
while  she  and  her  husband  were  living  to- 
gether as  husband  and  wife  he  received  two- 
certain  letters  from  his  grandfather,  and  he 
exhibited  or  handed  these  letters  to  her  for 
the  purpose  of  having  her  read  them,  that 
their  contents  were  such  as  to  worry  and  an- 
noy them,  and  that  after  she  had  read  them, 
they  were  destroyed.  Clearly  she  saw  and 
read  these  letters  because  of  the  fact  that 
she  was  his  wife,  living  there  in  the  house 
with  him.  It  is  attempted  to  be  shown  that 
the  contents  of  these  letters  were  known  to 
others  in  the  town  in  which  they  lived,  but, 
be  that  as  it  may,  the  Information  which  she 
received  came  direct  from  her  husband,  and 
was  communicated  to  her  by  him  Just  as 
though  he  had  said  to  her:  "Lucy,  I  have 
received  two  letters  from  my  grandfather  In 
which  he  threatens  to  disinherit  me  and  to- 
see  that  I  get  none  of  my  grandmother's  es- 
tate." It  would  hardly  be  contended  that,. 
if  this  statement  had  been  made  by  Hal  Dim- 
mitt to  his  wife,  she  would  be  permitted  to- 
testify  to  this  fact,  and  yet  such  a  statement 
would  be  no  more  a  "communication"  than 
was  the  information  conveyed  to  her  In  the 
manner  In  which  it  was. 

Again,  it  is  urged  that,  even  though  the 
court  did  err  in  admitting  this  evidence,  still 
it  was  only  cumulative,  but  to  this  we  can- 
not agree.  None  of  the  witnesses  who  testi- 
fied to  the  threats  made  by  Dr.  Wall  to  the 
ettect  that  Hal  Dlmmltt  should  have  none  of 
the  Wall  property  unless  be  mended  his  ways, 
etc.,  went  so  far  as  to  state  that  Dr.  Wall 
said  that  Hal  Dimmitt  should  have  none  of 
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bis  grandmother's  estate,  and  yet  Lncy  M. 
Dlmmltt  says  that  the  letters  which  she  saw 
contained  this  threat  Such  evidence  was 
damaging  In  its  nature;  In  fact,  It  was  the 
strongest  evidence  which  was  Introduced  In 
the  case.  It  would  be  mere  speculation  to 
•ay  what  effect  It  bad  In  producing  the  ver- 
dict of  the  Jury. 

It  was  prejudicial  error  to  admit  It;  and 
for  this  reason  the  judgment  Is  reversed  and 
cause  remanded  for  another  trial  consistent 
herewith. 


FISCAL  COURT  OF  FRANKLIN  COUNT! 
T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     March   25, 
1909.) 

Counties  (J  150*)  —  Limitatiow  o»  Auount 
OF  Indebtedness — Constitctzonai.  Pbovi- 
aioNs. 

Under  Const.  f{  157,  158,  limiting  the  tax 
rate  of  connties,  prohibiting  counties  from  be- 
coming indebted  in  excess  of  the  income  with- 
out the  assent  of  two-thirds  of  the  voters  there- 
of at  an  election,  and  providing  that  counties 
shall  not  incur  indebtedness  in  excess  of  a  speci- 
fied limit,  "nnless  in  case  of  emergency  the 
public  health  or  safety"  shall  so  require,  a 
county  indebted  up  to  the  constitutional  limit 
and  having  a  courthouse,  which  may  be  used 
withoat  endangering  the  public  health  or  safety, 
canoot  incur  further  indebtedness  for  the  con- 
struction of  a  new  courthouse,  though  the  com- 
munity has  outgrown  the  existing  courthouse, 
and  though  it  may  need  repairs,  notwithstand- 
ing Act  Va.  1751,  requiring  the  fiscal  court  to 
maintain  within  each  county  one  good  and  con- 
venient courthouse. 

[Ekl.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  215;   Dec.  Dig.  {  150.*] 

Appeal  from  Clrcnit  Court,  Franklin  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  Commonwealth  against  the 
Fiscal  Court  of  Franklin  County  to  compel 
the  court  to  levy  a  tax  and  erect  a  court- 
house. From  a  Judgment  for  the  common- 
wealth, defendant  appeals.  Reversed  and  re- 
manded. 

•  

Jas.  H.  Polsgrove,  for  appellant  William 
Lindsay,  Jas.  A.  Scott  and  T.  L.  Edelen,  for 
the  Commonwealth. 

HOBSON,  J.  At  Its  January  term,  1904, 
the  grand  Jury  made  to  the  Franklin  circuit 
court  tbe  following  report :  "The  courthouse 
is  not  a  building  such  as  the  courts  and  offi- 
cers of  this  county,  with  the  increasing  busi- 
ness of  the  courts  and  tbe  county,  are  en- 
titled to.  This  grand  jury  has  no  recom- 
mendations to  make  in  the  matter,  bellev- 
taig  that  the  proper  steps  will  be  taken  to  re- 
build the  old,  or  build  a  new  one,  when  the 
courthouse  fund  Is  large  enough.  This,  as  we 
nnderstand,  is  now  about  $8,500.00,  with  the 
probable  Increase  of  $3,000.00  when  settle- 
ment is  made  with  the  sheriff."  At  the  Jan- 
uary term,  1905.  It  made  the  following  re- 


port: "The  county  courthouse  Is  in  most 
wretched  condition,  and  now  that  a  new 
State  Capitol  is  to  be  erected  here  this 
county  should  make  arrangement  as  soon 
as  possible  to  do  away  with  the  old  bat 
roost  and  erect  In  Its  stead  a  sightly  and  com- 
modious building.  We  desire  to  compliment 
the  county  Judge  and  magistrates  and  thank 
them  for  having  begun  the  accumulation  of 
a  fund  for  that  purpose."  At  the  April  term. 
1905,  and  at  the  September  term,  1906,  it 
made  a  similar  report.  At  tbe  January  term, 
1907,  It  made  this  report:  "This  grand  Jury 
desires  to  call  the  attention  of  the  fiscal  court 
of  the  county  and  citizens  generally  once  ■ 
more  to  the  condition  of  the  county  court- 
house. It  Is  a  Jeopardy  to  the  health  of 
those  who  of  necessity  must  be  there  In  dis- 
charge of  official  duty.  The  Jury  rooms  are 
unfit  for  use,  the  courtroom  Is  In  bad  condi- 
tion, the  drafts  and  cross  drafts,  the  floor  so 
rotten  that  it  has  been  known  to  break 
through  beneath  tbe  tread  and  chair  legs 
pushed  through  It.  The  whole  place  Is  In 
such  condition  as  to  he  uncomfortable,  un- 
healthy, and  dangerous.  Officers  of  court.  Ju- 
rors, lawyers,  litigants,  witnesses,  all  who  are 
forced  to  attend  here,  as  well  as  the  public 
generally,  are  entitled  to  a  better  place  In 
which  to  transact  public  business.  We  be- 
lieve the  county  judge  Is  trying  to  bring 
about  the  erection  of  a  new  courthouse.  We 
feel  that  his  task  Is  a  hard  one,  and  we  trust 
that  he  will  have  the  encouragement  and  as- 
sistance of  all  the  people,  but  this  matter 
should  not  longer  be  deferred.  This  Improve- 
ment Is  sorely  needed  now,  and  we  ask  your 
honor  to  take  such  action  as  under  the  law 
you  deem  you  have  the  right  to  take  to 
hasten  the  day  when  the  desired  end  may  be 
accomplished."  At  the  January  term,  1909, 
a  committee  appointed  by  the  bar  for  that 
purpose,  upon  the  reports  made  by  the  grand 
Jury,  obtained  a  rule  against  the  fiscal  court 
to  show  cause  why  It  did  not  levy  a  tax  to 
build  a  courthouse.  The  fiscal  court  report- 
ed. In  substance,  that  the  present  bonded  In- 
debtedness of  Franklin  county  Is  $291,000,  no 
part  of  which  will  mature  until  July  1, 1913 ; 
that  there  is  now  on  deposit  In  bank  to  the 
credit  of  a  fund  which  has  been  established 
by  order  of  the  fiscal  court  the  sum  of  $23,- 
000;  but  that  sum  would  not  be  sufficient 
to  pay  for  the  construction  of  an  adequate 
county  courthouse.  The  report  after  refer- 
ring to  sections  157  and  158  of  the  Constitu- 
tion, concludes  with  these  words:  "Respond- 
ents further  say  that  the  total  assessed  val- 
uation of  taxable  property  In  Franklin  county 
for  the  year  1909  Is  $7,499,177;  that  the  total 
amount  of  revenue  that  can  be  derived  from 
said  valuation  would  not  exceed  $50,000; 
that  the  sum  of  at  least  $40,000  will  be  ab- 
solutely necessary  for  the  payment  of  Interest 
on  the  public  debt  and  of  the  general  ex- 
penses of  the  county  for  said  year ;  that  sec- 
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tion  157  of  the  Constitution  prohibits  the  levy- 
ing of  tax  in  any  one  year  In  excess  of  50 
cents  on  each  $100  of  the  taxable  property 
of  the  county.  It  also  prohibits  the  incurring 
of  an  Indebtedness  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding,  in  any  year, 
the  Income  and  revenue  provided  for  such 
year,  unless  submitted  to  a  vote  of  the  people, 
and  as  section  158  limits  the  fiscal  court  to 
the  incurring  of  a  debt,  under  any  circum- 
stances, In  excess  of  3  per  centum,  a  vote 
would  be  futile,  and  this  court  Is  unable  to 
comply  with  your  honor's  order.  Your  re- 
spondents say  that  $190,000  of  the  bonded 
debt  of  the  county  was  created  and  existed 
prior  to  the  adoption  of  the  present  Constitu- 
tion. The  remainder  of  said  bonded  debt  has 
been  Incurred  since  the  adoption  of  said  Con- 
stitution. Wherefore  it  asks  that  the  rule 
awarded  herein  be  dismissed."  The  circuit 
court  sustained  a  demurrer  to  the  response, 
and,  the  fiscal  court  failing  to  plead  further, 
made  the  rule  absolute  directing  the  fiscal 
court  to  levy  a  tax  and  to  erect  a  courthouse 
suitable  for  the  needs  of  the  people  of  Frank- 
lin county.    The  fiscal  court  appeals. 

Sections  157  and  158  of  the  Constitution  as 
far  as  material  to  the  question  here  before  us 
are  as  follows: 

"The  tax  rate  of  cities,  towns,  counties, 
taxing  districts  and  other  municipalities,  for 
other  than  school  purposes,  shall  not,  at  any 
time,  exceed  the  following  rates  upon  the 
value  of  the  taxable  property  therein,  viz.: 
•  •  *  For  counties  and  taxing  districts, 
fifty  cents  on  the  hundred  dollars;  unless  it 
should  be  necessary  to  enable  such  •  •  • 
county  or  taxing  district  to  pay  the  interest 
on,  and  provide  a  sinking  fund  for  the  ex- 
tinction of  indebtedness  contracted  before 
the  adoption  of  the  Constitution.  No  coun- 
ty, city,  town,  taxing  district,  or  other  mu- 
nicipality shall  be  authorized  or  permitted 
to  become  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount  exceeding  In  any  year, 
the  income  and  revenue  provided  for  such 
year,  without  the  assent  of  two-thirds  of  the 
voters  thereof,  voting  at  an  election  to  be 
held  for  that  purpose;  and  any  indebtedness 
contracted  in  violation  of  this  section  shall  be 
void."    Section  157. 

"The  respective  cities,  towns,  counties, 
taxing  districts  and  municipalities  shall  not 
be  authorized  or  permitted  to  Incur  indebt- 
edness to  an  amount,  including  existing  In- 
debtedness, in  the  aggregate  exceeding  the 
following  named  maximum  percentages  on 
the  value  of  the  taxable  property  therein,  to 
be  estimated  by  the  assessment  next  be- 
fore the  last  assessment  previous  to  the  in- 
curring of  the  Indebtedness,  viz.:  •  •  • 
Counties,  taxing  districts  and  other  munici- 
palities, two  per  centum:  provided,  any 
»  •  *  county,  taxing  district  or  other  mu- 
nicipality may  contract  an  indebtedness  in 
excess  of  such  limitations  when  the  same 
has  been  authorized  under  laws  in  force 
prior  to  the  adoption  of  this  Constitution, 


or  when  necessary  for  the  completion  of  and 
payment  for  a  public  Improvement  under- 
taken and  not  completed  and  paid  for  at  the 
time  of  the  adoption  of  this  Constitution: 
and  provided  further,  if  at  the  time  of  the 
adoption  of  this  Constitution,  the  aggregate 
Indebtedness,  bonded  or  fioating,  of  any 
city,  town,  county,  taxing  district  or  other 
municipality,  Including  that  which  it  has 
been  or  may  be  authorized  to  contract  as 
herein  provided,  shall  exceed  the  limit  here- 
in prescribed,  then  no  such  city  or  town 
shall  be  authorized  or  permitted  to  Increase 
its  indebtedness  in  an  amount  exceeding 
two  per  centum,  and  no  such  county,  taxing 
districts  or  other  municipality,  in  an  amount 
exceeding  one  per  centum.  In  the  aggregate 
upon  the  value  of  the  taxable  property  there- 
in, to  be  ascertained  as  herein  provided,  un- 
til the  aggregate  of  its  indebtedness  shall 
have  been  reduced  below  the  limit  herein 
'  fixed,  and  thereafter  it  shall  not  exceed  the 
]  limit,  unless  in  case  of  emergency,  the  put>- 
11c  health  or  safety  should  so  require."  Sec- 
tion 158. 

These  sections  were  construed  in  Knlpper 
V.  Covington,  109  Ky.  187,  58  S.  W.  498.  It 
was  there  held  that  each  section  provided  a 
limitation  on  the  power  to  create  indebted- 
ness; that  neither  of  them  is  a  grant  of 
power,  as  no  such  grant  was  then  necessary, 
the  power  to  create  indebtedness  not  being 
theretofore  specially  limited;  that  section 
157  provides  a  barrier  against  any  indebted- 
ness for  any  purpose  beyond  the  revenues 
for  the  year  without  a  vote  of  the  people; 
that  section  158  imposes  an  additional  limi- 
tation on  the  creation  of  indebtedness  in  the 
aggregate.  The  court  there  points  out  that 
under  section  157  a  municipality  might  vote 
a  large  debt  on  itself  year  after  year,  an 
evil  that  had  proven  disastrous  in  former 
times,  and  therefore  the  framera  of  the  Con- 
stitution placed  a  limit  on  aggregated  in- 
debtedness beyond  which  even  the  people 
themselves  could  not  go,  unless  In  case  of 
emergency  the  public  health  or  safety  should 
so  require.  The  record  does  not  present  a 
case  of  emergency  where  the  public  health 
or  safety  requires  that  an  outlay  should  Ite 
made.  The  courthouse  has  been  used  for 
many  years,  and,  while  the  community  has 
outgrown  it,  there  Is  no  such  necessity  for 
a  new  courthouse  as  to  bring  the  case  with- 
in the  proviso  as  to  an  emergency  where  the 
public  health  or  safety  requires  the  expendi- 
ture. The  courthouse  .may  need  some  re- 
pairs, but  these  may  be  made  by  the  fiscal 
court,  so  as  to  keep  the  building  safe  and 
comfortable;  but  its  continued  use  as  a 
courthouse  will  not  endanger  the  public 
health  or  safety  within  the  meaning  of  this 
clause  of  the  Constitution. 

It  is  earnestly  Insisted  that  by  virtue  of 
an  act  of  the  Virginia  Legislature  passed  in 
1751,  which  It  is  said  is  still  in  force,  it  Is 
the  duty  of  the  fiscal  court  "to  maintain  and 
keep  In  good  repair  within  each  respective 
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coant7  and  at  the  charge  of  such  coanty, 
one  good  and  convenient  courthouse,  of  stone, 
brick  or  timber."  It  Is  also  Insisted  that  It 
was  not  the  purpose  of  the  Constitution  to 
disable  the  fiscal  court  from  providing  for 
the  courts  and  the  people  a  good  and  suffi- 
cient courthouse.  It  was  held  In  Hopkins 
County  V.  St.  Bernard  Coal  Company,  114 
Ky.  153,  70  S.  W.  289,  that  It  was  not  the 
purpose  of  the  Constitution  to  disable  the 
municipalities  of  the  state  from  maintaining 
the  public  peace,  and  that.  If  the  fiscal  court 
had  not  levied  a  sufficient  tax  to  pay  the 
necessary  expenses  of  maintaining  the  pub- 
lic peace,  it  should  make  an  additional  levy 
for  this  purpose.  The  same  Idea  was  also 
expressed  In  Overall  v.  Madisonvllle,  125  Ky. 
684,  102  S.  W.  278,  12  L.  R.  A.  (N.  S.)  433, 
but  neither  of  these  cases  seem  to  have  any 
relevancy  here.  The  county  has  a  court- 
house which  It  has  used  for  many  years. 
The  proposition  is  to  Incur  an  indebtedness 
for  a  new  and  more  imposing  building.  The 
fund  of  123,000  that  is  on  hand  would  be 
entirely  inadequate,  and  an  Indebtedness  in 
excess  of  the  revenue  provided  for  the  year 
would  have  to  be  incurred.  This  cannot  be 
done  under  section  157  of  the  Constitution 
without  a  vote  of  the  people.  But,  as  the 
Indebtedness  of  Franklin  county  is  now  as 
great  as  section  158  allows,  the  people  them- 
selves cannot  vote  a  greater  Indebtedness 
unless  in  case  of  emergency,  which  as  we 
have  said  does  not  exist  To  build  a  court- 
house such  as  is  contemplated  would  neces- 
sarily Involve  the  Incurring  of  an  indebted- 
ness of  thousands  of  dollars;  and,  if  such 
an  Indebtedness  may  he  created  for  that 
purpose  under  the  constitutional  provisions 
alwre  quoted,  it  is  bard  to  see  of  what  prac- 
tical value  these  provisions  would  be  to  the 
municipalities  of  the  statfe  The  fiscal  court 
may  make  a  levy  from  year  to  year  up  to 
the  constitutional  limit,  and  may  set  apart 
so  much  of  this  levy  for  the  building  of  a 
new  courthouse  as  may  be  spared  after 
meeting  the  other  necessary  expenditures, 
and  in  this  way  in  a  few  years  a  sufficient 
courthouse  fund  may  be  accumulated;  but 
the  fiscal  court  Is  without  authority  now  to 
make  a  levy  sufficient  to  build  a  courthouse 
or  to  create  an  indebtedness  for  that  pur- 
pose beyond  the  revenues  provided  for  the 
year. 

Judgment  reversed  and  cause  remanded 
to  the  circuit  court,  with  instructions  to 
overrule  the  demurrer  to  the  response,  and 
for  further  proceedings  consistent  herewith. 


CO.  V.  SHELBUBNE. 
March  18, 


LODISVII/IyE  &  N.  R, 

(Court  of  Appeals  of  Kentucky. 
1909.) 

1.  Pleading  (?  433*)— Defectb  ik  Petition— 
Aider  bt  Verdict. 

Where  a  petition  in  a  personal  injury  case 
ifu  defective   because  containing  only  general 


allegations  of  neglisence,  and  not  stating  facts 
showing  the  extent  of  the  injury  and  the  manner 
of  its  infliction,  but  no  demurrer  was  interposed 
nor  motion  made  to  make  it  more  specific,  and 
the  evidence  on  both  sides  was  directed  to  show 
negligence  In  furnishing  an  insufficient  number 
of  employ^  to  do  the  work  in  connection  with 
which  plaintiS  was  injured,  and  tlie  court 
charged  making  the  recovery  depend  upon  proof 
of  that  issue,  the  defect  m  the  petition  was 
cured  by  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1454,  1456,  1459,  1473 ;  Dec.  Dig. 
i  433.*] 

2.  Master  and  Servant  ({  286*)— Injuries 
TO  Sebvani^Actions— Sufficiency  of  Evi- 
dence. 

_  In  a  personal  injury  action  by  a  servant 
against  the  master,  evidence  held  sufficient  to 
take  the  case  to  the  jury  on  the  issue  as  to 
whether  the  master  was  negligent  in  not  fur- 
nishing a  sufficient  number  of  employes  to  prop- 
erly do  the  work  In  connection  with  which  the 
servant  was  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1051 ;   Dec.  Dig.  {  286.*] 

3.  Master  and  Servant  (f  289*)- Injuries 
TO  Servant— Actions — Question  for  Jury 
— Contributory  Negligence. 

In  an  action  by  a  servant  for  injuries  by  a 
timber  dropped  while  being  lowered  from  a  scaf- 
fold above  him,  whether  he  was  negligent  in 
failing  to  get  out  of  the  way  held  for  the  jury 
under   the  evidence. 

[Eki.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  1089-1132;  Dec  Dig. 
g  289.*] 

4.  Master  and  Servant  (8  293*)— Injuries 
to  Servant— Actions— Instructions. 

In  an  action  by  a  servant  for  injuries, 
where  plaintiff  abandoned  his  right  to  recover 
upon  any  ground  except  the  insufficiency  of  the 
number  of  hands  employed  In  the  work,  charges 
precluding  plaintiff's  recovery  unless  his  injury 
was  the  result  of  defendant's  gross  negligence 
were  properly  refused. 

[Ed.  Note.— For  other  cases,  gee  Master  and 
Servant,  Dec.  Dig.  g  293.*] 

5.  Dauaoes  ({  132*)— Personal  Injuries. 

A  verdict  for  $800  was  not  excessive  for 
personal  injuries  resulting  in  a  mashed  hand, 
fracture  of  the  bones  of  one  finger,  and  an  in- 
jury to  the  ligaments  and  muscles  In  the  palm 
of  the  band  such  that  when  it  healed  up  there 
was  a  weblike  formation  in  the  liand,  especially 
where  it  appeared  that  there  would  not  be  an 
entire  recovery. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  g§  372-385 ;    Dec  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  Spencer 
County. 

"Not  to  be  officially  reported," 

Personal  Injury  action  by  J.  S.  Shelbnme 
against  the  Louisville  tc  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Benjamin  D.  Warfleld  and  Luther  C.  Wil- 
lis, for  appellant  L.  W.  Ross  and  EMwards, 
Ogden  &  Peak,  for  appellee. 

CLAY,  C.  ^  In  this  action  plaintiff,  J.  S. 
Shelbnme,  recovered  damages  in  the  sum  of 
$800  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant, 
and  the  latter  appeals. 
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The  record  discloses  the  fact  that  plaintiff 
was  a  young  man  25  years  of  age.  Prior  to 
his  employment  by  defendant  he  had  been  a 
farmer.  At  the  time  of  his  injuries  he  was  at 
work  as  a  bridge  carpenter  on  defendant's 
trestle,  which  was  located  about  a  mile  and  a 
half  south  of  TaylorsvIUe,  Ky.  The  trestle 
was  about  60  feet  high.  On  the  occasion  In 
question,  plaintiff  was  stationed  on  the  tres- 
tle timbers  at  a  point  about  14  feet  from  the 
ground.  Three  men  were  located  on  top  of 
the  trestle  and  were  engaged  In  lowering 
pieces  of  timber  to  a  point  below.  The 
piece  of  pine  timber  which  injured  plaintiff 
was  11  feet  long  and  6  by  11  Inches  thlclc, 
and  weighed  from  350  to  400  pounds.  The 
men  on  top  of  the  trestle  wrapi)ed  a  rope 
around  the  timber  twice,  a  little  nearer  to 
one  end  than  to  the  other,  and  made  what  is 
called  in  the  testimony  a  "timber  hitch." 
After  this  was  done,  two  of  the  men  lowered 
the  timber,  while  the  third  man,  who  had 
made  the  hitch,  held  the  rope  as  the  timber 
was  lowered  by  the  other  men.  Prior  to  the 
time  of  the  injury,  several  pieces  of  timber 
had  been  lowered.  At  a  point  about  28  feet 
above  the  plaintiff  and  22  feet  below  the  top 
of  the  trestle,  there  was  an  opening  through 
the  trestle  through  which  the  timber  that 
was  being  lowered  had  to  pass.  While  the 
piece  of  timber  which  caused  the  accident 
was  being  lowered,  it  slipped  through  the 
rope  and  fell  below.  In  its  descent  it  struck 
a  post,  a  part  of  the  trestle  on  which  plain- 
tiff had  his  hand  resting,  and  injured  bis 
hand. 

According  to  the  testimony  for  plaintiff,  the 
timber  that  was  being  lowered  struck  the 
trestle  timbers  above  at  a  point  where  the 
knot  in  the  rope  was  made,  and  this  caused 
the  timber  to  slip  through  the  rope  and  fall. 
According  to  some  of  defendant's  witnesses, 
the  timber  did  not  strike  the  trestle  in  pass- 
ing through  the  opening,  nor  did  the  rope. 
Other  witnesses  for  the  defendant  testlQed 
that  the  rope  may  have  struck  as  the  timt)er 
passed  through  the  opening.  Plaintiff  and 
bis  brother  testified  that  the  usual  and  cus- 
tomary way  for  lowering  the  timber  was  to 
have  a  man  on  the  trestle  at  the  opening 
through  which  the  timber  had  to  pass,  for 
the  purpose  of  guiding  it  through  the  open- 
ing, and  that  the  number  of  hands  employed 
in  lowering  the  timber  was  insufficient  for 
that  purtiose.  Several  witnesses  for  defend- 
ant testified:  That  the  number  of  men  en- 
gaged in  lowering  the  timber  was  all  that 
was  needed ;  that  any  more  would  have  been 
In  the  way ;  that  It  was  not  usual  or  custom- 
ary, in  lowering  timber  of  the  size  of  that 
which  caused  the  accident,  to  have  an  addi- 
tional man  to  guide  it  through  the  opening 
above  plaintiff;  and  that  an  additional  man 
was  stationed  at  that  point  only  in  those 
cases  where  the  timber  was  much  larger  than 
that  which  was  being  lowered  at  the  time 
of  the  injury.  There  was  also  evidence  to 
the  effect  that,  when  the  timber  which  caused 


the  Injury  was  started  down,  those  on  top  of 
the  trestle  called  out  "heads  up,"  for  the  pur- 
pose of  warning  those  below  that  the  timber 
was  being  lowered.  The  foreman  also  tes- 
tified that  he  had  directed  plaintiff  to  get  out 
of  the  way  when  the  timber  was  descending. 
Plaintiff,  however,  claims  that  his  duty  was 
to  receive  the  timbers  that  were  being  lower- 
ed, and  he  was  at  his  post  of  duty  when  be 
was  Injured. 

It  is  first  insisted  that  the  petition  is  de- 
fective and  is  not  sufficient  to  support  the 
verdict.  The  allegations  of  negligence  con- 
tained In  the  petition  are  as  follows: 
"Plaintiff  says  that  at  the  time  above  set 
out  he  was  employed  by  the  defendant  as  a 
bridge  carpenter,  and  that  on  said  date  he 
was  working  for  the  defendant  as  a  bridge 
carpenter  on  its  trestle  No.  82  in  Spencer 
county,  Ky.,  and  while  so  engaged  he  was 
by  the  gross  and  willful  negligence  and  care- 
lessness of  the  defendant,  its  agents  and 
servants  in  charge  of  said  part  of  Its  railroad 
track  and  trestles,  greatly  and  permanently 
Injured  in  his  bead  and  left  hand,  to  such  an 
extent  as  to  deprive  him  of  the  use  of  his  left 
hand  and  to  cause  him  to  suffer  great  pain 
and  mental  anguish,  to  the  damage  of  ttila 
plaintiff  in  the  sum  of  $2,000."  The  point  is 
made  that,  although  general  allegations  of 
negligence  are  sufficient  where  the  petition 
states  facts  showing  the  extent  of  the  injury 
and  the  manner  of  Its  infliction,  the  petition 
in  question  Is  defective  because  the  manner 
of  plaintlfiTs  injury  is  not  shown.  This  is 
doubtless  true,  but  no  demurrer  was  inter- 
posed to  the  petition,  nor  was  a  motion  made 
to  make  it  more  specific.  Plaintiff's  evi- 
dence was  directed  to  the  insufficiency  of  the 
number  of  hands  employed.  No  objection 
was  made  to  this  evidence.  Furthermore, 
defendant's  evidence  was  directed  to  the  same 
issue.  Indeed,  the  principal  part  of  it  con- 
sisted in  an  effort  to  show  that  the  number 
of  hands  employed  was  sufficient  for  the  pur- 
pose. Following  the  issue  made  by  the  proof, 
the  court,  after  defining  "ordinary  care"  and 
giving  an  instruction  on  the  measure  of  dam- 
ages. Instructed  the  jury  that  if  they  believ- 
ed from  the  evidence  that  the  defendant  neg- 
ligently failed  to  furnish  a  sufficient  number 
of  hands  to  handle  in  a  reasonably  safe  man- 
ner the  timber  in  question,  and  that  the  de- 
fendant knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  force  fur- 
nished for  the  handling  of  the  timber  in  ques- 
tion in  a  reasonably  safe  manner  was  in- 
sufficient, and  the  same  was  not  known  to  the 
plaintiff,  and  by  reason  of  the  defendant's 
failure  to  furnish  a  sufficient  number  of 
hands  to  handle  said  timber  in  a  reasonably 
safe  manner,  if  it  did  so  fail,  and  the  plain- 
tiff was  injured  thereby,  they  should  find  for 
plaintiff;  unless  they  so  believed,  they 
should  find  for  defendant.  Under  these  cir- 
cumstances, we  are  of  the  opinion  that  the 
defect  in  the  petition  was  cured  by  the  ver- 
dict    This  principle  is   recognized  in  the 
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case  of  HU]  ▼.  Ragland,  114  Ey.  209,  70  S.  W. 
634,  where  the  court  said:  "Where  the  par- 
ties have  attempted  to  join  an  issue  to  be 
tried,  and  which  has  been  tried,  however  de- 
fective in  form  the  pleadings  may  be,  a  ver- 
dict for  the  one  or  the  other  will  be  held  to 
cure  such  defective  pleading,  that  is,  will 
cure  them  as  to  their  form,  supplying  all 
omitted  necessary  averments  concerning  es- 
sential facts  relied  on,  provided  the  proof  or 
admission  of  such  facts  was  necessarily  con- 
sidered before  the  verdict  could  have  been 
rendered.  Then  If  such  facts,  when  con- 
sidered as  if  properly  pleaded  as  to  form, 
do  not  entitle  the  par^  obtaining  the  verdict 
to  that  relief  in  law,  the  Judgment  will  be 
for  his  adversary."  And  in  the  case  of 
Louisville  &  Nashville  B.  R.  Co.  v.  Lawes,  56 
S.  W.  426,  21  Ey.  Law  Rep.  1703,  this  court 
held  that  the  same  rule  applies  under  the 
Code  as  at  common  law  as  to  the  effect  of  a 
verdict  on  defective  pleading,  and  then  pro- 
ceeded to  approve  the  following  statement  of 
the  common-law  rule  taken  from  the  opinion 
in  the  case  of  Western  Assurance  Co.  v.  Ray 
A  Co..  l05  Ky.  523,  49  S.  W.  326:  "At  com- 
mon law,  where  there  was  any  defect.  Im- 
perfection, or  omission  in  any  pleading, 
whether  In  substance  or  form,  which  would 
be  fatal  on  demurrer,  yet  if  the  issue  Joined 
be  such  as  necessarily  required  on  the  trial 
proof  of  the  facts  so  defectively  stated  or 
omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  Judge  would  direct 
or  the  Jury  would  have  given  the  verdict, 
sudi  defect,  imperfection,  or  omission  is  cur- 
ed by  the  verdict  by  intendment  of  law  after 
verdict" 

It  was  not  error  to  submit  the  case  to  the 
Jury,  nor  can  we  say  that  the  verdict  was 
flagrantly  against  the  weight  of  the  evidence. 
Plaintiff  and  one  other  witness  testifled  to 
the  insufficient  number  of  hands  employed  for 
the  purpose  of  lowering  the  timber.  On  the 
other  hand,  some  five  or  six  witnesses  of  the 
defendant  testifled  that  the  number  was  suffi- 
cient Under  these  circumstances,  the  ques- 
tion at  Issue  was  properly  submitted  to  the 
Jnry. 

Nor  are  we  prepared  to  say,  as  a  matter 
of  law,  that  plaintiff  was  guilty  of  contribu- 
tory negligence  because  he  failed  to  get  out 
of  the  way  of  the  timber.  His  duty  required 
him  to  be  at  or  near  the  point  where  he  was 
Injured,  for  the  purpose  of  receiving  the  very 
timber  that  was  being  lowered. 

The  defendant  offered  two  instructions  to 
the  effect  that  the  jury  should  find  for  it  un- 
less they  believed  from  the  evidence  that 
plaintiff  was  injured,  or  caused  to  be  injured, 
bf  the  gross  negligence  of  the  defendant,  or 
its  agents  and  servants  superior  in  authority 
to  plaintiff.  It  was  not  error  to  refuse  these 
instructions.  Plaintiff  abandoned  his  right 
to  recover  upon  any  other  ground  than  the 
insufficiency  of  the  numtier  of  hands  employ- 


ed. This  issue  was  submitted  in  an  instruc- 
tion which  was  not  subject  to  criticism. 

The  proof  shows  that  plalntUTs  hand  was 
mashed,  and  the  bones  of  one  of  his  fingers 
fractured.  The  ligaments  and  muscles  in  the 
palm  of  bis  hand  were  so  injured  that  when 
it  healed  up  there  was  a  weblike  formation 
in  his  hand.  The  testimony  of  his  physician 
was  to  the  effect  that  be  would  not  entirely 
recover  from  the  injury.  Under  such  cir- 
cumstances, we  cannot  say  that  a  verdict  for 
$800  is  excessive. 

Perceiving  no  error  in  the  record  prejudi- 
cial to  the  substantial  rights  of  the  appellant, 
the  Judgment  is  affirmed. 


NEWCOME  V.  RUSSELL. 

(Court  of   Appeals  of  Kentucky.     March  24, 
1909.) 

1.  Assault  and  Baitebt  ({  15*)— Defehss 
or  Pbopebtt. 

A  mere  trespass  to  realty  does  not  justify 
the  owner  of  the  premises  in  shooting  the  tres- 
passer unless  the  trespass  be  accompanied  by 
acta  amountiag  to  an  assault  on  the  owner  sucn 
as  would  warrant  him  in  exercising  the  right  of 
self-defense. 

[E>].  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  gg  13-15 ;   Dec.  Dig.  g  16.*] 

2.  Assault  and  Battebt  (g  15*)— Detensk  or 
Home. 

When  one's  home  is  invaded,  after  a  re- 
quest to  desist,  he  may  resort  to  such  means 
as  are  necessary  in  the  exercise  of  a  reasonable 
judgment  to  expel  the  intruder. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  gg  13-15;.  Dec.  Dig.  g 
15.*] 

Appeal  from  Circuit  Court,  Marlon  County. 

"To  be  officially  reported." 

Action  by  J.  B.  Russell  against  J.  A.  New- 
come.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

H.  W.  Rives,  for  appellant.  W.  W.  Spald- 
ing and  S.  A.  Russell,  for  appellee. 

CARROLL,  J.  In  an  action  for  assault 
ond  battery,  the  appellee  recovered  a  judg- 
ment against  appellant  for  $400.  The  facts 
are,  briefly,  these:  The  parties,  who  were 
neighbors,  were  not  on  good  terms.  The  ill 
feeling  between  them  was  aggravated  by  an 
arrangement  made  by  appellee  with  a  party 
to  pasture  some  cattle  for  htm.  In  taking 
the  cattle  to  pasture.  It  was  necessary  that 
they  should  be  driven  through  the  lands  of 
appellant,  who  objected  to  the  cattle  passing 
through  his  premises,  and,  to  prevent  them, 
bad  fastened  his  gate  on  the  morning  of  the 
day  the  difficulty  out  of  which  the  action 
arose  occurred.  Appellant's  version  of  the 
affair  is  that  appellee  was  attempting  to  take 
down  or  make  a  gap  in  appellant's  fence  for 
the  purpose  of  letting  the  cattle  through,  and, 
when  he  objected  to  the  tearing  down  of  the 
fence,  appellee  persisted,  whereupon  he  shot 
him  in  the  leg,  which  is  the  assault  and  bat- 


*t«t  otber  cans  see  huxm  topic  and  secUon  NUMBER  In  D«c.  ft  Am.  Digs.  UOT  to  date,  &  Reporter  Indexes 
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tery  complained  of.  Appellee's  story  Is  that 
he  was  not  tearing  down  the  fence  to  let  the 
cattle  through,  but,  being  a  cripple,  he  was 
obliged  to  take  a  few  rails  off  the  fence  to 
get  over  it,  and  was  in  the  act  of  getting  over 
the  fence  and  escaping  from  appellant,  who 
bad  been  threatening  and  cursing  him,  when 
he  was  shot. 

The  principal  error  complained  of  Is  in  re- 
spect to  the  instructions  given  and  refused. 
The  court  instructed  the  Jury:  "(1)  That  if 
you  believe  from  the  evidence  13iat  the  de- 
fendant   Neweome    on    the    day    of 

June,  1907,  not  in  his  necessary  or  apparent- 
ly necessary  self-defense  from  death  or  great 
bodily  harm,  then  and  there  about  to  be  in- 
flicted upon  him  at  the  hands  of  the  plain- 
tiff, Russell,  assaulted,  shot,  and  wounded 
Russell,  you  should  find  for  plaintiff  and 
award  him  in  damages  such  sum  as  you  will 
believe  from  the  evidence  will  fairly  and 
reasonably  compensate  him  for  any  loss  of 
time,  or  for  any  impairment  of  his  power  to 
labor  and  earn  money  in  tbe  future,  resulting 
directly  from  such  assaulting,  shooting,  and 
wounding;  and  if  you  shall  believe  from  the 
evidence  that  said  assaulting  and  wounding 
was  willful,  wanton,  and  malicious,  you  may 
or  not  award  blm  punitive  damages.  (2)  De- 
fendant had  the  right  to  protect  his  property, 
including  his  fence,  from  unnecessary  inter- 
ference on  the  part  of  plaintiff;  and  if  you 
shall  believe  from  the  evidence  that  the  plain- 
tiff was  unnecessarily  taking  down  defend- 
ant's fence,  and  that  defendant  in  shooting 
and  wounding  plaintiff  used  only  such  force 
as  was  reasonably  necessary  to  prevent  plain- 
tiff from  so  taking  down  his  fence,  you  should 
find  for  tbe  defendant"  The  appellant,  de- 
fendant below,  offered  tbe  following  instruc- 
tion, which  was  refused:  "The  defendant 
had  tbe  right  to  protect  his  property,  includ- 
ing his  fence,  from  any  interference  on  the 
part  of  plaintiff;  and  If  you  shall  l>elleve 
from  the  evidence  that  plaintiff  was  taking 
down  defendant's  fence,  and  that  defendant 
in  shooting  and  wounding  plaintiff  used  only 
such  force  as  was  reasonably  necessary  to 
prevent  plaintiff  from  so  taking  down  his 
fence,  you  should  find  for  the  defendant." 

It  may  be  well  to  notice  at  the  outset  that 
appellant  did  not,  in  the  Instruction  offered, 
attempt  to  justify  the  shooting  upon  tbe 
ground  that  it  was  necessary  in  his  self-de- 
fense, but  rested  his  right  solely  upon  the 
proposition  tliat  be  had  the  right.  If  it  was 
necessary  to  prevent  appellee  from  taking 
down  his  fence,  to  shoot  him.  The  force 
that  may  t>e  used  to  prevent  a  trespass  de- 
pends upon  the  circumstances  surrounding  it. 
Tbe  general  rule  is  that  when  a  trespass,  like 
tbe  one  in  question,  is  attempted,  tbe  owner 
of  the  premises  has  a  right  to  use  such 
means — saving  the  taking  of  human  life  and 
the  infliction  of  bodily  harm — as  in  tbe  exer- 
cise of  a  reasonable  judgment  are  necessary 
to  protect  bis  premises  or  property  from 
forcible  invasion.    He  is  not  obliged  to  re- 


treat, but  may  stand  his  ground,  and  defend 
his  property  by  whatever  force  short  of  the 
taking  of  human  life,  or  inflicting  a  serious 
wound,  as  is  necessary  to  make  the  defense 
effectual.  Bishop  on  Criminal  Law,  H  861- 
87S ;  Wharton  on  Criminal  Law,  t  601 ;  Rober- 
son's  Kentucky  Criminal  Law,  {  544.  In  a 
well-written  note  to  Hannabalson  v.  Sessions, 
03  Am.  St  Rep.  250,  the  editor,  supported  by 
numerous  authorities,  lays  it  down  that :  "A 
mere  trespass  upon  lands  of  another,  even 
after  the  trespasser  has  been  warned  to  de- 
part and  has  refused,  does  not  justify  the 
landowner  in  using  a  dangerous  or  deadly 
weapon  to  resist  the  trespass;  and  if  the 
landowner  shoots  or  otherwise  injures  the 
trespasser,  with  a  deadly  or  dangerous  weap- 
on, not  in  bis  necessary  self-defense,  he  is 
liable  for  the  damages  caused  thereby.  An 
assault  with  a  gun  or  revolver  for  the  pur- 
pose of  removing  a  mere  trespasser  from  the 
premises  of  the  assailant  cannot  be  justifled. 
A  man  has  not  the  same  right  in  repelling  a 
trespasser  from  his  outlying  lands  as  he  has 
from  his  residence  lot,  nor  has  he  any  right 
to  take  his  gun  as  a  means  of  running  a  tres- 
passer off  from  his  lands." 

The  law  regards  human  life  too  highly  to 
permit  it  to  be  imperiled  in  attempting  to 
prevent  so  slight  a  trespass  as  the  one  com- 
mitted by  appellee,  even  If  we  accept  appel- 
lant's version  of  what  he  did  as  true.  As- 
suming that  appellee  persisted  in  laying 
down  the  fence,  after  he  had  been  requested 
to  desist  his  acts  did  not  justify  appellant 
In  either  shooting  or  wounding  him.  Ques- 
tions like  this  have  been  before  this  court 
in  several  cases.  In  Baker  v.  Common- 
wealth, 93  Ky.  302,  19  S.  W.  975,  Baker  Shot 
and  killed  a  person  who  was  making,  im- 
der  the  most  aggravating  circumstances,  a 
forcible  trespass  upon  his  premises.  In  con- 
sidering bis  right  to  protect  his  property,  the 
court  said:  "The  rule  upon  the  subject  as 
applicable  to  this  case  is  that  a  person  is 
not  bound  to  retreat  when  upon  his  own 
premises,  but  may  stand  his  ground  and 
defend  his  person  or  property;  but  he  is  not 
justified  to  take  the  life  of  a  mere  trespasser 
or  do  him  bodily  harm  to  prevent  the  mere 
trespass;  but  if  a  trespass  is  committed, 
with  the  Intention  of  killing  or  doing  the 
owner  of  the  property  great  bodily  harm  if 
he  resists  the  trespass.  In  such  case  the  tres- 
pass Is  committed  with  felonious  intention 
against  the  owner,  and  he  has  the  right  to 
stand  his  ground  and  kill  the  felonious  tres- 
passer if  he  has  reasonable  ground  to  be- 
lieve that  it  is  necessary  to  protect  his  life 
or  to  prevent  great  bodily  harm  at  the  hands 
of  the  trespasser."  In  Utterback  v.  Com- 
monwealth, 105  Ky.  728,  49  S.  W.  479,  88 
Am.  St  Rep.  328,  the  court  said:  "Life  can- 
not be  taken  to  prevent  a  mere  trespass,  and 
on  a  trial  for  homicide  the  guilt  or  Innocence 
of  the  defendant  does  not  depend  upon 
whether  be  was  right  or  wrong  in  tbe  con- 
troversy about  the  land.    Life,  in  cases  like 


Digitized  by 


Google 


Ky.) 


BAST  JBLLICO  COAL  CO.  v.  HATS. 


807 


this,  can  only  be  taken  In  self-defense  or  In 
the  necessary  defense  of  others."  In  Com- 
monwealth V.  Bnllock,  67  S.  W.  992,  24  Ky. 
I«w  Rep.  78,  Bullock  was  Indicted  for  shoot- 
ing Calvert,  who  was  undertaking  to  build  a 
fence  upon  the  land  of  Bullock  over  his  pro- 
test. Upon  the  trial  the  court  Instructed  the 
Jury  that:  "Calvert  had  no  legal  right  to 
balld  the  fence  where  he  was  attempting  to 
bnlld  It  on  tile  occasion  of  the  shooting,  and 
the  defendant,  Bullock,  had  a  right  to  com- 
pel blm  to  desist  from  so  doing,  and  to  use 
such  force  as  under  the  circumstances  seem- 
ed to  bim  to  be  reasonably  necessary  to  com- 
pel blm  to  desist"  But  this  court  held, 
following  the  Utterback  Case,  that  a  mere 
trespass  does  not  Justify  the  owner  of  the 
premises  In  shooting  or  wounding  the  tres- 
passer. In  Mcllvoy  t.  Cochran,  2  A.  K. 
Marsh.  271,  the  conrt  said:  "Where  the 
possession  Is  Invaded  by  force  in  law,  and 
the  intruder  refuses  to  depart  or  where  it  is 
Invaded  by  actual  force,  force  may  be  em- 
ployed by  the  possessor;  and,  as  every  for- 
cible laying  of  hands  on  another  is  in  legal 
contemplation  a  battery.  It  follows  that  ei- 
ther mode  of  pleading  an  assault  and  battery 
may  be  Justified.  Notwithstanding,  however, 
an  assault  and  battery  may  be  Justified  In 
either  mode  of  pleading,  we  apprehend  a 
wounding  cannot  be  Justified."  To  the  same 
effect  Is  Robinson  v.  Hawkins,  4  T.  B.  Mon. 
134;  Staain  v.  Markham,  4  J.  J.  Marsh.  578, 
20  Am.  Dec.  232. 

From  this  line  of  authorities,  it  will  be 
seen  that  It  is  the  law  not  only  in  this  state, 
but  everywhere,  that  a  mere  trespass  upon 
the  premises  of  another — such  as  was  com- 
mitted by  appellee — will  not  Justify  the 
owner  of  the  premises  in  either  shooting  or 
wounding  the  trespasser,  unless  the  tres- 
pass be  accompanied  by  acts  that  amount 
to  an  assault  upon  the  person  of  the  owner 
such  as  would  warrant  bim  in  exercising 
the  right  of  self-defense  to  protect  bis  per- 
son. Chapman  v.  Commonwealth,  15  S.  W. 
50.  12  Ky.  Law  Rep.  704.  And  when  this 
right  of  self-defense  exists,  bis  act  will  be 
excusable  or  Justifiable  as  the  circumstances 
may  appear — not  on  account  of  the  trespass 
alone,  but  because  of  the  attack  upon  the 
person.  If  the  argument  of  counsel  for  ap- 
pellant was  declared  to  be  the  law,  it  would 
shock  the  good  sense  of  the  people  of  this 
state,  and  they  wonld  be  greatly  surprised 
to  learn  that  a  man  bad  the  right  to  shoot 
a  person  who,  upon  outlying  premises,  was 
committing  the  trifling  trespass  of  tearing 
down  a  fence.  The  person  aggrieved  by  a 
trespass  of  this  nature  may  resort  to  such 
means,  not  involving  life  or  limb,  as  may  be 
necessary  to  prevent  the  trespass  and  re- 
tnove  the  trespasser  from  the  premises.  If 
these  means  do  not  accomplish  the  desired 
resnlt  be  must  resort  to  the  orderly  and 
peaceable  methods  afforded  by  the  law  for 


the  redress  of  such  wrongs.  It  should  be  ob- 
served that  the  principle  we  have  announced 
does  not  apply  to  a  trespass  committed  un- 
der circumstances  of  aggravation  upon  the 
home  of  a  person.  When  a  man's  home  is 
Invaded,  after  a  request  to  desist,  the  owner 
may  resort  to  such  means  as  are  necessary 
in  the  exercise  of  a  reasonable  Judgment  to 
expel  the  Intruder.  Watson  v.  Common- 
wealth (Ky.)  lie  S.  W.  287;  Wright  v.  Com-  . 
m'onwealth,  85  Ky.  123,  2  S.  W.  904;  Estep 
V.  Commonwealth,  86  Ky.  39,  4  S.  W.  820, 
9  Am.  St  Rep.  2C0;  Leacb  v.  Common wealtb, 
112  8.  W.  596,  33  Ky.  Law  Rep.  1016. 

Instruction  No.  2  given  by  the  court  was 
more  favorable  than  the  appellant  had  tbe 
right  to  request 

The  admission  of  tbe  testimony  of  George 
Lake,  Jr.,  as  to  tbe  conversation  between 
himself  and  appellant  a  few  days  after  the 
shooting,  was  not  error.  It  was  competent 
as  an  admission  by  appellant  of  the  pur- 
pose for  which  he  obtained  from  Lake  tbe 
pistol  with  which  be  did  the  shooting. 

The  Judgment  is  affirmed. 


EAST   JBLLICO   COAL   CO.   T.    HATS. 

(Court  of  Appeals  of  Kentucky.     March   23, 
1909.) 

1.  Advebse  Possession  (§  104*)— Opbratiow 
AND  Effect— Pbksumption  of  Grant. 

Where  land  has  been  held  adversely  for  15 
years,  tbe  lav  conclusively  presumes  a  grant; 
but,  if  tbe  adverse  holding  has  not  been  con- 
tinuous for  15  years,  a  grant  may  be  presumed 
from  this  and  other  circumstances. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S  596;    Dec.  Dig.  i  104.*1 

2.  Equity  (8  87*)— Laches  Following  Lim- 
itations. 

A  claim  may  be  stale,  so  that  a  court  o( 
equity  will  not  enforce  it  under  the  facts  shown, 
although  it  is  not  barred  by  limitation. 

[Ed.  Note.— For  other  cases,  see  £}quity,  Cent 
Dig.  i  242;    Dec.  Dig.  {  87.*] 

3.  Advebse  Possession  (J  104*)— Pkesump- 
TioN  of  Grant— Evidence. 

Evidence,  In  an  action  to  quiet  title,  held 
to  show  such  acquiescence  in  possession  and 
assertion  of  ownership  as  to  justify  a  presump- 
tion that  tbe  laud  was  conveyed  by  one  holding 
the  title  to  a  predecessor  of  defendants. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  506 ;   Dec.  Dig.  t  104.*] 

4.  Vendor  and  Purchaser  (J  244*)— Bona 
Fide  Pubchasebs— Sufficienct  of  Evi- 
dence AS  to  Pubchase  in  Good  Faith. 

Evidence,  in  an  action  to  quiet  title,  held 
to  show  that  plaintiff  was  not  a  bona  fide  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  609-611;  Dec  Dig.  | 
244.*] 

Appeal  from  Circuit  Court,  Knox  County. 

"To  be  officially  reported." 

Action  by  J.  Smith  Hays  against  the  East 
Jellico  Coal  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 


•For  otli«r  catM  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Jas.  D.  Black,  W.  R.  Black,  and  Pltzer  D. 
Black,  for  appellant.  Jas.  M.  Hays  and  J. 
Smith  Hays,  for  appellee. 

HOBSON,  J.  J.  Smith  Hays  brought  this 
suit  against  the  East  Jelllco  Coal  Company 
to  quiet  bis  title  to  a  tract  of  100  acres  of 
land  granted  by  the  commonwealth  to  Joel 
D.  Partin  on  September  27,  1867,  alleging 
that  he  was  the  owner  and  in  possession  of 
the  land.  The  defendant  answered  travers- 
ing the  allegations  of  the  petition,  and  on 
final  bearing  the  circuit  court  entered  a 
Judgment  in  favor  of  the  plalntlft  as  prayed 
by  him.    The  defendant  appeals. 

Both  parties  claim  under  Joel  D.  Partin. 
On  March  17,  1879,  Joel  D.  Partin  and  his 
wife  conveyed  the  land  to  Silas  Partin,  and 
on  February  8,  1906,  the  heirs  at  law  of 
Silas  Partin  conveyed  it  to  the  plaintiff. 
Hays.  On  the  other  hand,  the  East  Jelllco 
Coal  Company  claims  the  land  under  a  deed 
made  to  it  on  January  2,  1896,  by  William 
Bays  and  wife.  Bays  held  the  land  under  a 
deed  made  to  him  on  February  28,  1889,  by 
the  heirs  at  law  of  Elijah  Rhodes,  and  a 
deed  of  partition  between  him  and  H.  H. 
Rhodes  made  on  March  1,  1889;  H.  H. 
Rhodes  being  also  one  of  the  heirs  at  law  of 
Elijah  Rhodes.  The  defendant  produced  no 
title  papers  to  Elijah  Rhodes  from  Silas  Par- 
tin,  but  it  showed  these  facts :  A  man  nam- 
ed Miller  bought  the  land  from  Joel  D.  Par- 
tin  some  time  in  the  seventies,  and  built  a 
house  and  lived  on  it,  intending  to  take  pos- 
session of  the  tract;  but  this  bouse,  as  the 
lines  of  the  survey  are  now  run,  was  about 
200  feet  outside  of  the  line.  He  cleared  and 
inclosed  a  body  of  land  about  his  bouse,  and 
this  clearing  and  Inciosure  Included  7  or  8 
acres  of  the  patent  boundary.  He  sold  out 
to  Stias  Partin,  and  gave  him  possession 
about  the  year  1880.  Silas  Partin  moved 
into  the  house  where  Miller  had  lived  and 
took  possession  of  the  survey  claiming  it  as 
his  own;  Jorf  D.  Partin,  the  patentee,  mak- 
ing a  deed  to  him.  In  the  year  1881  Silas 
Partin  traded  this  land  with  a  man  named 
Hensley  for  a  tract  about  a  mile  and  a  half 
away,  and  moved  to  tlie  tract  he  traded  for. 
Hensley  traded  the  tract  he  got  from  Partin 
to  a  man  named  West,  and  West  traded  It 
to  Elijah  Rhodes.  How  these  trades  were 
made  does  not  appear;  that  is,  no  writings 
evidencing  them  are  produced.  While  Silas 
Partin  was  living  on  the  tract  which  he  got 
from  Hensley,  a  third  person  set  up  claim 
to  a  lien  on  that  tract  for  $20.  Silas  Par- 
tin  then  sold  that  place  to  another  person 
for  a  mare  and  colt,  and  from  that  time  un- 
til his  death  rented  laud  in  the  neighborhood 
of  the  tract  in  controversy.  He  claimed  that 
there  was  $20  coming  to  him  on  this  tract  of 
land.  Elijah  Rhodes  sold  the  timber  off  the 
land,  the  purchaser  of  the  timber  paying  $20 
of  the  purchase  money  to  Silas  Partin,  and 
Silas  Partin  then  said  he  was  ready  to  make 
Elijah  Rhodes  a  deed.     All  this  occurred 


about  the  year  1882  or  1883.  Elijah  Rhodes 
held  the  land  using  it  as  his  own  from  that 
time  until  his  death,  in  1886,  and  after  bis 
death  bis  heirs  at  law  held  it  until  1889, 
when  William  Bays  purchased  it,  and  he 
held  it  until  about  the  year  1891,  when  be 
sold  it  to  the  East  Jelllco  Coal  Company,  and 
It  has  held  the  land  since  Its  purchase.  Silas 
Partin  at  no  time  after  he  received  the  $20 
ever  set  up  any  claim  to  the  land,  although 
he  lived  near  by  and  on  land  which  he  was 
renting.  He  did  not  give  it  in  for  taxation. 
It  was  held  and  used  by  Eaijah  Rhodes,  and 
those  claiming  ander  him,  as  their  own,  as 
he  well  knew,  and  yet  he  made  no  objection, 
although  from  time  to  time  timber  was  cnt 
off  the  land,  which  then  constituted  its  chief 
value;  he  and  his  son  assisting  in  getting  the 
poplar  timber  off.  After  bis  death  bis  heirs 
at  law  .set  up  themselves  no  claim  to  the 
land,  but  on  February  8,  1906,  sold  it  to  the 
plaintiff  Hays  for  $5  an  acre,  although  it  was 
then  worth  $15  or  $20  an  acre.  It  is  earnest- 
ly insisted  for  Hays  that  the  Judgment  of  the 
circuit  court  is  right  because  the  defendant 
has  produced  no  deed  or  other  writing  from 
Silas  ParUn  divesting  him  of  the  title  to 
the  land ;  but,  although  no  deed  is  produced, 
the  question  arises:  Are  the  facts  establish- 
ed by  the  proof  sufficient  to  warrant  a  pre- 
sumption that  a  deed  was  executed?  It  Is  a 
matter  of  common  knowledge  that  mountain 
land  of  this  sort  25  or  30  years  ago  was  con- 
sidered valuable  only  for  the  timber  on  it, 
and  that  little  care  was  taken  in  preserving 
or  recording  the  muniments  of  title.  The 
salable  timber  on  this  tract  was  cut  off  in 
the  lifetime  of  Elijah  Rhodes,  and  perhaps 
no  controversy  over  the  title  would  ever  have 
arisen  but  that  a  valuable  vein  of  coal  has 
since  been  discovered  in  the  vicinity.  Wil- 
liam Bays  testifies  that,  after  he  bougbt  the 
land,  H.  H.  Rhodes  delivered  to  him  a  deed 
which,  as  shown  by  it,  was  signed  by  Silas 
■Partin  and  his  wife,  and  acknowledged,  as 
shown  by  the  certificate  on  it,  before  a  depu- 
ty clerk.  He  then  delivered  the  deed  to  the 
county  clerk  to  be  recorded,  but  did  not  pay 
the  fees  on  It  The  deed  now  cannot  be 
found. 

It  Is  insisted  that  the  testimony  of  William 
Bays  as  to  the  deed  cannot  be  considered  be- 
cause he  conveyed  the  land  to  the  defendant 
and  stands  under  the  Code  as  though  be  had 
not  made  the  conveyance,  but  he  does  not  tes- 
tify to  anything  done  by  Silas  Partin.  He 
simply  testifies  to  seeing  and  having  in  his 
possession  a  certain  document  He  does  not 
testify  that  Silas  Partin  had  signed  it  He 
only  testifies  to  the  existence  of  the  paper. 
His  testimony  does  not  establish  the  deed, 
and  the  question  remains:  Are  the  facts 
shown  sufficient  to  raise  a  presumption  that 
SUas  Partin  had  signed  the  deed?  In  1 
Greenleaf  on  Evidence,  g  46,  the  rule  is  thus 
stated:  "Juries  are  often  instructed  or  ad- 
vised, in  more  or  less  forcible  terms,  to  pre- 
sume conveyances  betwerai  private  indlvldu- 
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als  In  favor  of  the  party  'who  has  proved  a 
right  to  the  beneficial  enjoyment  of  the 
property,  and  whose  possession  Is  consistent 
■with  the  existence  of  such  conveyance,  as 
Is  to  be  presumed ;  especially  If  the  posses- 
sion, without  such  conveyance,  would  have 
been  unlawful,  or  cannot  be  satisfactorily  ex- 
plained." In  4  Wlgmore  on  Evidence,  {  2522, 
the  rule  is  thus  stated:  "When  a  title  to 
land  Is  to  be  proved,  the  execution,  contents, 
and  loss  of  the  appropriate  document  of 
grant  may  be  presumed  from  certain  cir- 
cumstances ;  the  inference  resting  on  a  prin- 
ciple of  relevancy  already  considered.  (Ante, 
{$  148,  157.)  Those  circumstances  are  the 
long  continued  possession  of  the  land  (or  an 
appurtenant  right)  by  a  party  claiming  as 
owner,  the  nonclalm  of  possible  opponents, 
and  such  other  varying  circumstances  of  the 
particnlar  case  as  Increase  the  probability  of 
an  origin  of  grant  for  the  situation  as  a 
■whole."  See,  also,  Smith  v.  Cornelius,  41 
W.  Va.  58,  23  S.  E.  599,  30  L.  R.  A.  747; 
Cabin  y.  Cabin,  75  Conn.  522,  54  Atl.  201, 
732,  60  L.  R.  A.  706;  Townsend  v.  Boyd,  217 
Pa.  386,  66  Atl.  1009,  12  L.  R.  A.  (N.  S.)  1148. 
In  Badger  v.  Badger,  2  Wall.  94,  17  L.  Ed. 
836.  the  United  States  Supreme  Court  thus 
stated  the  rule:  "In  such  cases  courts  of  eq- 
nity,  acting  upon  their  own  Inherent  doc- 
trine of  discouraging  for  the  peace  of  soci- 
ety antiquated  demands,  refuse  to  Interfere 
where  there  has  been  gross  laches  In  prose- 
cuting the  claim  or  a  long  acquiescence  In  the 
assertion  of  adverse  rights.  Long  acquies- 
cence and  laches  by  parties  out  of  possession 
are  productive  of  much  hardship  and  injus- 
tice to  others,  and  cannot  be  excused  but  by 
showing  some  actual  hindrance  or  Impedi- 
ment caused  by  the  fraud  or  concealment  of 
the  parties  In  possession,  which  will  appeal 
to  the  conscience  of  the  chancellor." 

The  plalntur  here  seeks  the  aid  of  the 
court  of  equity  to  quiet  his  title  to  the  land 
after  Silas  Partln  and  his  children  slept  on 
their  rights  for  more  than  20  years.  In  Sev- 
ems  V.  Hill,  3  Bibb,  240,  this  court  held  that 
where  the  claimant  of  land  did  not  prosecute 
ha  claim  for  more  than  20  years  from  the 
date  of  a  patent  obtained  by  another  and 
for  about  16  years  after  a  purchaser  bad  set- 
tled on  the  land,  the  court  would  refuse 
the  claimant  Its  aid.  The  same  mle  was 
followed  in  Barnett  v.  Emerson,  6  T.  B.  Mon. 
607,  and  Baker  v.  Baker,  13  B.  Mon.  406. 
Viaen  land  has  been  held  adversely  for  15 
years,  the  law  conclusively  presumes  a 
grant;  but.  If  the  adverse  holding  has  not 
been  continuous  for  15  years,  the  law  may 
presume  a  grant  from  this  and  other  circum- 
stances. Whether  the  presumption  of  a 
grant  will  arise,  as  shown  by  the  authorities 
cited,  depends  not  alone  upon  the  length  of 
time  that  has  elapsed,  but  upon  all  the  cir- 
cumstances. When  limitation  has  run  there 
is  no  need  to  call  In  play  the  presumption; 
but,  when  limitation  has  not  run,  other  facts 
may  be  shown  justifying  the  presumption  of 


a  grant,  although  this  conclusion  -would  not 
arise  by  operation  of  the  law  from  the  lapse 
of  time  alone.  Thus  a  claim  may  be  stale 
so  that  a  court  of  equity  will  not  enforce  It 
under  the  facts  shown,  although  It  Is  not 
barred  by  limitation.  Gatewood  v.  Gate- 
wood,  70  S.  W.  284,  24  Ky.  Law  Rep.  931. 

It  Is  shown  here  by  three  witnesses  that 
Silas  Partln  said  he  would  not  make  the 
deed  unless  he  got  the  $20,  that  the  $20  was 
paid  him,  and  he  then  said  he  would  make 
the  deed.  It  is  shown  by  two  witnesses  that 
he  said  be  had  received  the  $20  and  was 
ready  to  make  the  deed.  It  is  shown  that 
after  this  Elijah  Rhodes  treated  the  land 
as  his  own,  Silas  Partln  acquiescing '  In  it, 
and,  although  he  lived  In  the  neighborhood 
for  something  like  20  years,  he  set  up  no 
claim  to  the  land  and  acquiesced  In  the 
ownership  of  it  by  Elijah  Rhodes  and  those 
claiming  under  him.  He  did  not  give  in  the 
land  for  taxation.  He  lived  on  rented  land. 
He  had  actual  notice  of  the  use  of  the  land 
by  Rhodes  as  his  property,  and  of  the  differ- 
ent sales  that  were  made,  and  was  all  the 
time  living  on  rented  land  near  by.  If  a 
conveyance  cannot  be. presumed  from  such 
proof  as  this  after  20  years,  and  after  the 
death  of  the  parties  to  the  transaction,  then 
it  is  hard  to  understand  when  such  a  pre- 
sumption -would  arise.  The  suit  was  not 
brought  until  more  than  20  years  had  elaps- 
ed. The  conduct  of  tbe  children  of  Silas 
Partln  after  his  death  was  precisely  similar 
to  his  conduct,  until  they  made  the  convey- 
ance to  Hays  at  less  than  half  the  real  value 
of  the  laud.  If  this  suit  had  been  brought 
by  them,  they  could  not  recover.  Does  Hays 
stand  in  their  shoes? 

The  record  shows  that  in  February,  1906, 
he  made  a  contract  with  them  by  which  he. 
was  to  pay  them  $5  an  acre  for  so  much  of 
the  land  as  they  should  manifest  their  title 
to.  In  July  they  made  him  a  deed  to  the 
boundary  at  $5  an  acre.  At  the  time  of  these 
transactions,  the  defendant  had  possession 
of  the  land.  Its  possession  was  notice  to  him 
of  its  claim.  About  this  time,  or  a  little  be- 
fore, one  of  the  children  of  Elijah  Rhodes 
brought  a  suit  for  partition  of  the  land  his 
father  owned;  he  not  having  joined  In  the 
deed  to  Hays.  This  suit  was  brought  by 
James  M.  Hays,  who  was  a  partner  with  J. 
Smith  Hays,  the  appellee,  in  the  purchase  of 
the  land  in  controversy.  In  that  suit  the  en- 
tire boundary  in  controversy  is  included  in 
the  petition  drawn  by  James  M.  Hays,  and 
so  he  had  actual  notice  of  Elijah  Rhodes' 
claim  to  the  land.  In  addition  to  this,  what 
his  vendors  told  J.  Smith  Hays,  as  shown 
by  himself,  taken  in  connection  with  the 
price  at  which  they  sold  the  land,  was  suffi- 
cient to  put  him  on  notice.  We  therefore 
conclude  that  he  is  not  a  purchaser  without 
notice,  but  stands  in  the  shoes  of  his  vendors, 
and  that  against  him,  as  well  as  against 
them,  a  conveyance  of  the  land  by  Silas  Par- 
tin  to  Elijah  Rhodes  must  be  presumed. 
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Judgment  reTeraed,  end  cause  remanded 
to  the  circuit  court  for  a  Judgment  as  above 
Indicated. 


CONTINENTAL  RBALTI  CO.  et  al.  T. 
LITTLE. 

(Court  of  Appeals  o(   Kentucky.     March   17, 
1909.) 

1.  LiBBI,  AND  SLANDEB  ({  139*)— SI.ANDEB  OF 
TlXLK — COWSTBUCTION    OF    PETITION. 

'  A  petition,  averring  that  plaintiff  "is  the 
owner  and  in  the  actual  possession  of  one-hal£ 
of  522  oak  trees,"  standing  on  a  tract  of  land 
described,  and  which  further  states  that  plain- 
tiff "has  a  deed  to  the  said  property,"  and  that 
defendants  are  alleging  that  a  certain  company 
is  the  owner  of  the  tract  of  laud  described  in 
the  petition,  and  by  reason  of  such  allegations 
are  greatly  injuring  plaintiff's  title  to  the  "said 
property,"  will  not  be  construed  as  alleging  title 
to  the  land  but  only  to  the  trees,  and  that  ue- 
fendants  were  seeking  to  slander  plaintiff's  in- 
terest in  the  trees. 

(Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  394 ;    Dec.  Dig.  i  139.*] 

2.  Libel  and  SIiANDEB  (f  132*)— Si.andeb  of 
Title  to  Pbopebty— \\  hat  Constitutes. 

The  owner  of  a  one-half  interest  in  trees 
on  land  is  afforded  no  action  for  slander  of  title 
by  false  statements  that  a  certain  company 
owns  the  land. 

[EM.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S  387;    Dec.  Dig.  i  132.*] 

3.  CoBPOBATioNs  (S  423*)  —  Liability  fob 
Acts  of  Officebs— Slandeb  of  Title  to 
Pbopebtt. 

A  conioration  is  not  liable  In  an  action  for 
slander  of  title  because  of  declarations  made 
by  the  president  and  secretary  of  the  company, 
where  it  is  not  shown  that  such  declarations 
were  made  by  them  in  their  official  caj^acity, 
and  by  direction  of  the  corporation,  or  in  the 
apparent  scope  of  their  authority  as  its  offi- 
cers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1693,  1694;    Dec  Dig.  {  423.*] 

4.  Pleading  (I  8*)— CoNOLuaiONS— Slandeb 
OF  Title  to  Pbopebty. 

A  petition,  in  an  action  for  slander  of  title 
to  land,  which  sets  out  certain  allegations  made 
by  defendants,  but  which  does  not  state  that 
they  were  false  or  maliciously  made,  and  does 
not  charge  that  the  market  value  of  plaintiff's 
property  was  thereby  impaired  or  lessened,  or 
that  he  was  prevented  from  selling  or  using  it, 
but  which  merely  alleges  that  he  was  injured 
and  his  title  slandered  by  the  alleged  state- 
ments, is  insufficient :  the  allegations  as  to  in- 
jury and  slander  of  title  being  mere  conclusions 
unsupported  by  statements  of  fact. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  12-31;    Dec.  Dig.  i  8.*] 

6.  Libel  and  Slandeb  (§  139*)— Slandeb  of 
Title  to  Pbopebtt— Actions— Petition. 
A  petition,  in  an  action  for  slander  of  title, 
to  property  because  of  alleged  declarations  of 
defendants,  must  set  out  the  words  constituting 
the  slander  and  the  special  damage  resulting 
therefrom. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  394 ;   Dec.  Dig.  {  139.*] 

6.  Libel  and  Slandeb  (i  139*)— Slander  of 
Title  to  Pbopebty— Petition. 

A  petition,  in  an  action  for  slander  of  title 
to  land,  must  allege  that  plaintiff  holds  the  legal 
title  to  the  land  and  is  in  possession  of  it,  in 


order  to  recover  as  against  a  defendant  setting 
up  a  claim  thereto. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  394;   Dec.  Dig.  |  139.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"To  be  officially  reported." 

Action  by  C.  J.  Little  against  the  Conti- 
nental Realty  Company  and  others.  Demur- 
rers to  plaintlfTs  petition  were  overruled, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Martin  F.  Kelley,  for  appellants.  Gourley, 
Redwine  &  Glourley,  for  appellee. 

SETTLE,  C.  J.  This  is  an  appeal  from  a 
judgment  of  tlie  Perry  circuit  court  overrul- 
ing demurrers  filed  by  each  of  the  appellants 
to  appellee's  petition.  It  therefore  presents 
for  our  consideration  but  one  question,  name- 
ly, whether  or  not  the  petition  states  a  cause 
of  action. 

The  action  was  brought  in  equity  by  the 
appellee,  O.  J.  Little,  against  the  appellants. 
Continental  Realty  Company,  F.  L.  Whlt- 
taker,  and  Martin  Kelley;  it  being  alleged 
in  the  petition  that  the  Continental  Realty- 
Company  is  a  corporation,  that  F.  L.  Whit- 
taker  is  its  president,  and  Martin  Kelley  its 
secretary.  It  is  not  clear  from  the  language 
of  the  petition  whether  the  action  is  one  to 
quiet  title  or  to  recover  for  slander  of  title. 
The  petition  begins  with  the  averment  that 
appellee  "is  the  owner  and  in  the  actual  pos- 
session of  one-half  of  622  oak  trees,"  stand- 
ing upon  a  tract  of  land  on  the  waters  of 
Troublesome  creek  In  Perry  county ;  the 
land  being  described  by  metes  and  bounds, 
courses  and  distances.  The  petition  contains 
the  further  averment  that  appellee  "has  a 
deed  to  the  said  .property."  As  it  does  not 
allege  that  appellee  owns  or  has  either  ac- 
tual or  constructive  possession  of  the  land 
upon  which  the  oak  trees  stand,  bat  does 
in  express  terms  allege  his  title  to  and  actual 
possession  of  one-half  of  522  oak  trees  stand- 
ing on  the  land,  we  must  infer  that  the  deed 
received  by  appellee  for  "the  said  property" 
merely  conveyed  him  one-half  of  the  trees, 
and  that  by  the  words  "the  said  property" 
is  meant  one-half  of  the  trees,  and  nothing 
more. 

The  petition  does  not  disclose  the  name  of 
the  owner  of  the  other  half  of  the  522  oak 
trees,  or  of  the  land ;  nor  does  it  contain  any 
explanation  of  the  failure  to  give  the  name 
of  such  owner,  or  any  reason  for  not  making 
him  a  party  to  the  actibn.  As  it  is  not  al- 
leged that  appellee's  half  of  the  522  oak 
trees  have  been  marked  or  set  apart  to  him, 
it  is  apparent  that  his  Interest  in  the  trees 
is  an  undivided  half  thereof.  Hence  it  would 
seem  necessary  that  the  owner  of  the  other 
undivided  half  of  the  trees  should  be  made  a 
party  to  the  action.  The  fact  that  this  was 
not  done  may,  it  is  true,  amount  to  a  mere 
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defect  of  parties,  wblcb  could  be  corrected 
by  the  filing  of  a  special  demurrer  to  the 
petition;  but  It  la  here  mentioned  as  one  of 
the  evidences  of  the  vague  and  Intangible 
nature  of  appellee's  claim  to  the  relief  sought 
In  the  petition.  It  Is  also.  In  substance,  al- 
leged In  the  petition  that  the  appellants 
Whlttaker  and  Kelley  are  giving  It  out  In 
speeches  tbat  the  appellant  Continental  Real- 
ty Company  Is  the  owner  of  the  tract  of  land 
described  In  the  petition,  and  by  reason  of 
SQcb  speeches  are  greatly  injuring  appellee's 
title  to  the  "said  proper^."  As  the  only 
property  the  petition  alleges  appellee  has  ti- 
tle to  is  an  undivided  half  of  522  oak  trees, 
and  It  nowhere  alleges  that  he  has  title  to 
the  land  upon  which  the  trees  are  standing, 
we  must  conclude  tbat  the  words  "said  prop- 
erty" refer,  as  in  previous  connection,  to  ap- 
pellee's undivided  half  of  the  oak  trees,  and 
for  the  same  reason  must  also  conclude  tbat 
In  further  alleging  in  the  petition  that  ap- 
pellants have  no  title  to  "said  property," 
and  that,  in  claiming  apptilee  has  not  title 
thereto,  liiey  were  seeking  to  injure  him  and 
to  slander  and  becloud  his  title  to  "said 
property,"  was  again  meant  appellee's  undi- 
vided half  of  the  trees. 

In  view  of  the  fact  tbat  the  petition  does 
not  set  up  title  in  appellee  to  the  land  on 
which  the   trees  stood,   we  are   unable   to 
comprehend  how  he  could  have  been  or  can 
in  the  future  be  injured,  or  his  title  to  one- 
half  the  oak  trees  injured  or  beclouded  by 
the  alleged  declarations  of  Whlttaker   and 
Kelley  that  the  Continental  Realty  Company 
owns  the  land.    Its  ownership  of  the  land  is 
not  inconsistent  with  appellee's  ownership  or 
possession    of    one-half    of    522    white    oak 
trees  standing  thereon,  if,  as  alleged  in  the 
petition,  the  latter's  ownership  of  the  trees 
Is  evidenced  by  a  deed  or  other  written  in- 
strument    If,   as   allied   In  the  petition, 
Whlttaker  and  Kelley  declared  appellee  had 
no  title  to  the  half  of  the  522  oak  trees 
claimed  by  him,  and  that  the  title  thereto 
was  in    the    Continental    Realty    Company, 
that  fact  would  not  Impose  any  liability  up- 
on the  corporation,   even   in   an   action   for 
slander  of  title,  unless  such  declaration  was 
made  by  them  in  their  official  capacity  as 
president  and  secretary,  respectively,  and  by 
direction  of  the  cori>oration,  or  in  the  appar- 
ent scope  of  their  authority  as  its  officers ; 
none  of  which  facts  will  be  found  to  have 
been  alleged   In   the  petition.     Perkins   v. 
Maysville  District  Camp  Meeting   Associa- 
tion, 10  S.  W.  659,  10  Ky.  Law  Rep.  781 ; 
Odgers  on  Libel  and  Slander  (Am.  Ed.)  368. 
It  is  not  charged  in  the  petition  that  the 
statements   of   Whlttaker   and   Kelley   com- 
plained  of   were   false,   or  that   they  were 
maliciously  made;    nor   is   it  charged   that 
tbe  market  value  of  appellee's  half  of  the 
522  oak  trees  was  thereby  Impaired  or  les- 
sened, or  that   he  was  thereby  prevented 


from  selling  the  timber  or  interfered  with  in 
its  use.  The  averment  that  he  was  injured 
and  his  title  slandered  by  the  alleged  state- 
ments was  a  mere  conclusion,  unsupported 
by  any  statement  of  fact  showing  such  in- 
Jury  or  any  damage.  If  the  action  could  be 
treated  as  one  for  slander  of  title  resulting 
from  the  alleged  declarations  of  Whlttaker 
and  Kelley,  there  could  be  no  recovery,  for 
the  petition  does  not  set  out  the  words  con- 
stituting the  slander  of  title,  and  no  special 
damage  is  alleged,  both  of  which  are  essen- 
tial in  such  a  case.  Burkett  v.  Griffith,  90 
Cal.  532,  27  Pac.  627,  13  L.  R.  A.  707,  25 
Am.  St  Rep.  151.  It  is  not  averred  that 
Whlttaker  or  Kelley  set  up  any  claim  to 
tbe  land  or  timber  in  or  for  themselves,  but 
that  they  did  so  for  and  on  behalf  of  tbe 
Continental  Realty  Company,  which,  aa  we 
have  already  said,  was  unaccompanied  by 
other  necessary  allegations  showing  that 
they  were  authorized  to  make  such  claim  in 
behalf  of  the  corporation.  If  the  language  of 
the  petition  could  be  construed  to  mean  that 
it  asserts  title  in  appellee  to  the  land,  it 
obviously  fails  to  allege  bis  possession  of  the 
laud,  and  to  maintain  an  action  quia  timet 
the  plaintiff  must  allege  tbat  he  holds  l>oth 
the  legal  title  and  possession  of  the  land, 
in  order  to  recover  as  against  a  defendant 
setting  up  claim  thereto. 

Tbe  petition  in  the  instant  case  being  fa- 
tally defective,  the  circuit  court  erred  in 
overruling  appellant's  demurrers. 

Wherefore  the  Judgment  is  reversed,  and 
cause  remanded,  with  direction  to  sustain 
each  of  the  demurrers  and  for  further  pro- 
ceedings consistent  with  the  opinion,  includ- 
ing leave  to  appellee,  should  it  be  asked,  to 
amend  bis  petition. 


CORNWALL  et  aL  v.  HILL  et  al. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1909.) 

1.  Wills  (J  481*)  —  Constbuctioii  —  Time  of 
Taking  Effect. 

St.  1009,  {  4839  (Russell's  St  {  3962),  pro- 
vides that  "a  will  sliall  be  construed  •  •  • 
to  speak  and  take  effect  as  it  executed  imme- 
diately before  tlie  death  of  testator,  unless  a 
contrary  intention  appears."  Held,  that  where 
it  appears  that  a  will  was  made  in  contempla- 
tion of  a  settlement  with  creditors,  and  a  con- 
veyance for  carrying  out  that  plan  was  made 
in.  about  a  month  after  its  execution,  the  will 
should  be  read  as  speaking  from  the  date  of 
the  conveyance  rather  than  that  of  its  execution. 
[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1005;   Dec.  Dig.  g  481.*] 

2.  Wills  (8  453*)— Constbuction— Equalitt 
of  Beneficiabies. 

"The  construction  of  the  will  which  pro- 
duces equality  is  preferred  to  one  that  produces 
inequality,  and  it  will  not  be  presumed  that 
testator  intended  to  prefer  one  of  his  children 
to  the  others,  unless  this  appears  from  a  fair 
reading  of  the  will. 

[Ed.  Note. — For  other  esses,  see  Wills,  Cent. 
Dig.  S  971;   Dec.  Dig.  i  453.*] 
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8.  WlIXS  a  525*)  —  CONSTBUCTIOK— Division 

or  Pbopbbit. 

A  will  construed  with  reference  to  the  con- 
dition of  testator's  property  and  the  contem- 
plated compromise  and  settlement  with  cred- 
itors, and  held,  that  testator  intended  to  divide 
his  estate  equally  between  his  three  children, 
and  that  the  daughter  was  not  entitled  to  a  one- 
third  interest  in  a  certain  factory  before  a  divi- 
sion of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  li:»;    Dec.  Dig.  {  526.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun> 
ty,  Chancery  Branch,  First  Division. 

"To  be  offlclally  reported." 

Action  between  William  Cornwall,  Jr.,  and 
another,  and  Sally  W.  C.  Hill  and  another, 
for  tbe  construction  of  a  will.  From  tbe 
Judgment  rendered,  William  Cornwall,  Jr., 
and  another  appeal.    Reversed. 

Bodley  &  Baskln,  for  appellants.  Alfred 
Selligman,  Falrleigb,  Straus  &  Falrlelgh,  and 
David  W.  Falrlelgh,  for  appellees. 

HOBSON,  J.  William  CornwaU,  Sr.,  died 
testate,  a  resident  of  Jefterson  county,  in 
March,  1895,  leaving  three  children  surviving 
hlin,  two  sons  and  a  daughter.  His  will  was 
duly  admitted  to  probate,  and  this  contro- 
versy has  arisen  between  his  children  as  to 
its  construction;  the  two  sons  insisting  that 
the  estate  is  left  to  tbe  three  children  equal- 
ly, and  the  daughter  that  one-third  of  the 
property  known  as  the  "factory  of  CornwaU 
&  Bro."  goes  to  her  in  addition  to  one-third 
of  the  estate.  The  will,  after  a  clause  ap- 
pointing tbe  two  sons  as  executors  without 
bond,  as  far  as  material,  reads  as  follows: 

"I  give  all  my  real  and  personal  property 
I  may  die  possessed  of  to  my  executors,  or 
executor,  in  trust  for  the  purposes  named  in 
this  my  last  will,  and  any  rents  or  income  of 
my  estate,  after  paying  taxes,  insurance  and 
repairs  shall  be  equally  divided  among  my 
children,  viz. :  My  sons,  William  and  Aaron 
W,  Cornwall,  and  my  daughter,  Sally  W.  Hill. 
Any  interest  I  may  have  in  the  manufacture 
of  soap  and  candles  at  the  time  of  my  death 
may  be  continued  by  my  executors  or  executor 
with  my  sons  as  partners  or  at  the  election  of 
my  sous  be  continued  as  stock  in  a  manufac- 
turing corporation,  or  invested  In  the  stock 
of  a  corporation  that  may  be  formed  for  man- 
ufacturing soap  and  candles ;  or  my  sons  may 
take  my  Interest  at  Its  value  as  shown  by 
tbe  books  at  the  time  of  my  death  and  pay 
for  the  same  in  one,  two  and  three  years 
time,  without  security,  paying  interest  at  the 
rate  of  six  i>er  cent  per  annum.  The  value 
of  my  interest  shall  be  ascertained  by  taking 
stock  at  the  usual  time  which  is  any  of  the 
simimer  months  when  candle  market  is  usual- 
ly stopped.  Or  the  stock  may  be  taken  if  my 
sons  so  elect  to  do  so,  as  near  the  time  of 
my  death  as  may  be  deemed  to  involve  the 
least  loss  of  time  and  business.  And  the  elec- 
tion hereinabove  given  may  be  exercised  by 
my  sons  after  taking  the  account  of  stock. 


My  daughter's  share  of  any  money  comla; 
to  her  under  this  will,  or  her  riiare  of  any 
real  estate  shall  be  held  by  my  executors,  or 
executor,  in  trust  for  her  separate  use,  free 
from  the  control  of  any  husband  she  may 
have,  and  she  may  wlU  it  to  any  child  or  chil- 
dren she  may  have  who  may  survive  her. 

"The  income  from  rents  or  dividends,  if 
any  that  may  accrue  for  my  daughter  shall 
be  paid  to  her  only  on  ber  receipt,  free  from 
any  debt  or  claim  of  any  husband  she  may 
have.  She  shall  not  anticipate  the  income 
by  drawing  orders  or  by  creating  debts  or 
pledging  It  for  any  purpose,  and  if  she  should 
the  amount  so  anticipated  or  pledged  shall 
be  forfeited  and  distributed  to  my  other 
children  then  living,  or  to  their  descendants 
then  living.  And  in  the  event  of  any  hus- 
band she  may  have  surviving  her,  said  hus- 
band shall  have  no  estate  of  curtesy  in  said 
property  of  my  daughter  nor  any  interest 
therein  by  virtue  of  his  married  relation.  In 
the  event  that  the  portion  of  the  factory 
known  as  the  factory  of  Cornwall  &  Bro.  now 
belonging  to  my  daughter  should  again  be- 
come my  property,  I  devise  said  portion  to 
my  daughter  and  her  heirs  forever  as  her 
separate  estate,  free  from  the  control  of  her 
husband,  R.  E.  Hill,  or  any  husband  she  may 
have  and  it  shall  not  be  subject  to  any  right 
of  curtesy  or  any  other  right  in  or  to  him  by 
virtue  of  his  marriage  to  my  daughter  or  by 
virtue  of  any  other  circumstance  or  condi- 
tion whatever.  I  direct  that  no  debt  or 
claim  which  I  may  now  have  or  hereafter 
have  against  my  children  or  either  or  any 
of  them  shall  be  made  against  them  or  either 
or  any  of  them;  but  that  all  and  every  of 
said  claims  or  debts  against  my  children 
or  any  of  them  shall  be  considered  as  paid 
and  cancelled  to  the  full  extent  as  if  there 
never  had  been  any  claim  against  them  or 
either  of  them.  And  I  expressly  direct  that 
no  claim  or  debt  that  I  now  have  against  my 
children  or  either  of  them  or  any  of  them 
shall  ever  be  considered  as  an  advancement 
to  them  or  either  of  them ;  and  that  under  no 
circumstances  shall  any  debt  or  claim  I  may 
now  have  or  may  hereafter  have  against  any 
of  my  children  or  either  of  them  be  subject 
to  the  rule  or  principle  of  advancement" 

To  understand  the  will  it  wUl  be  necessary 
to  read  It  In  the  light  of  tbe  facts  surround- 
ing tbe  testator  at  tbe  time.  William  Corn- 
wall and  John  Cornwall,  doing  business  under 
the  name  of  Cornwall  tc  Bro.,  operated  a  can- 
dle and  soap  factory  In  Louisville  for  many 
years  before  the  death  of  John  Cornwall, 
which  occurred  in  the  year  1867.  After  his 
death  the  property  was  sold  and  was  bought 
by  William  Oornwall,  Jr.,  who  conveyed  two- 
thirds  of  It  to  his  father,  retaining  one-third 
himself.  They  continued  to  run  the  manu- 
facturing business  in  the  name  of  Cornwall 
&  Bro.  In  1874,  when  Aaron  Cornwall  be- 
came of  age,  William  Cornwall,  Sr.,  conveyed 
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to  him  a  one-third  Interest  In  the  factory 
property;  the  two  sons  and  the  father  oper- 
ating It  from  that  time  on  In  the  old  name 
of  Cornwall  &  Bro.  In  1875,  the  daughter 
having  become  of  age,  the  father  conveyed  to 
the  two  sons  the  remaining  third  of  the  prop- 
erty which  he  then  owned  In  trust  for  her 
Dse,  reserving  In  himself  the  power  of  revo- 
cation; the  Arm  paying  her  as  rent  $1,000  a 
year.  Thus  things  ran  along  until  1891, 
when  the  firm,  having  become  Insolvent,  made 
an  assignment  for  the  benefit  of  their  cred- 
itors; their  debts  amounting  to  about  $350,- 
000.  The  assignee  proceeded  with  the  settle- 
ment of  the  trust  and  paid  several  dividends 
to  the  creditors.  In  the  year  1804  the  Corn- 
walls  undertook  to  make  a  compromise  with 
their  creditors,  and  finally  did  make  a  settle- 
ment on  the  basis  of  $60,000.  To  raise  the 
$60,000  it  was  arranged  that  William  Corn- 
wall would  revoke  the  deed  to  the  daughter, 
and  the  two  sons  would  convey  to  him  their 
Interest  In  the  factory  property,  and  he  would 
then  convey  this  property,  together  with 
some  other  lands  he  had  In  Texas  and  a 
warehouse  property  owned  by  him  and  his 
sons,  to  the  Louisville  Trust  Company,  the 
Louisville  Trust  Company  to  furnish  him 
$60,000,  and  to  sell  the  land  when  a  sale 
could  be  made,  so  far  as  necessary,  and  to 
convey  back  to  William  Cornwall,  Sr.,  so 
much  of  the  property  as  was  left  after 'the 
payment  of  the  debt.  The  arrangement  was 
carried  out,  the  deeds  were  made,  and  the 
creditors  were  settled  with.  The  will  is 
dated  November  24,  1894.  The  agreement 
between  the  parties  as  to  the  conveyance  of 
the  property  to  the  Louisville  Trust  Company 
was  made  on  December  4,  1894.  The  deeds 
were  executed  on  January  2,  1895.  William 
Cornwall,  Sr.,  died  the  following  March. 
After  his  death  In  the  year  1900  the  Louis- 
ville Trust  Company  sold  the  factory  prop- 
erty and  the  warehouse  property  for  $30,- 
000.  Its  debts  then  amounted  to  something 
over  $23,000,  and  it  turned  over  the  sur- 
plus to  the  executors  of  William  Cornwall, 
Sr.  It  is  conceded  that  the  factory  property 
hi  this  sale  brought  $14,000.  Mrs.  Hill  in- 
sists that  one-third  of  this,  with  interest, 
should  be  paid  to  her.  Whether  she  Is  en- 
titled to  It  or  not  depends  upon  the  question 
whether  the  event'  took  place  that  the  third 
of  the  factory  property  belonging  to  Mrs. 
Hill  again  became  the  property  of  William 
Cornwall,  Sr.  It  is  evident  from  the  will  as 
a  whole  that  the  testator,  at  the  time  the 
will  was  made,  contemplated  reopening  the 
factory  and  running  It  as  before.  What  he 
had  In  his  mind  was  that  after  the  creditors 
were  paid,  and  he  got  his  afFairs  straighten- 
ed out,  he  wished  his  daughter  not  to  lose  by 
the  revocation  of  the  deed  of  trust  in  her 
favor.  While  the  will  was  made  on  Novem- 
ber 24th,  and  the  written  agreement  for  the 
conveyance  of  the  property  on  December  4th, 
and  the  deeds  were  not  made  until  nearly  a 
month  afterwards,  still  It  Is  perfectly  mani- 


fest from  the  will  that  the  will  was  written 
in  contemplation  that  the  composition  with 
the  creditors  would  be  carried  out,  and  it 
should  be  read  as  speaking  rather  from  that 
time  than  from  the  date  of  Its  execution,  pur- 
suant to  section  4839,  Ky.  St  (Russell's  St 
i  3962) :  "A  wlU  shaU  be  construed  with  ref- 
erence to  the  real  and  personal  estate  com- 
prised In  it  to  speak  and  take  effect  as  if 
it  had  been  executed  Immediately  before  the 
death  of  the  testator  unless  a  contrary  inten- 
tion shall  appear  by  the  will." 

In  the  contract  of  December  4th,  it  is  pro- 
vided that  the  conveyance  to  the  trust  com- 
pany shall  be  upon  trust  that  it  shall  collect 
all  choses  In  action  assigned  to  It,  and  sell 
so  much  of  the  land  as  may  be  necessary,  and 
that,  as  soon  as  Its  debt  was  paid,  all  the  res- 
idue of  the  property  should  be  "the  individual 
property  of  WlUlam  Cornwall,  Sr.,"  and 
should  t>e  conveyed  by  the  trust  company  to 
him.  When  the  testator  speaks  In  the  will  of 
the  event  of  the  factory  property  again  be- 
coming "my  property,"  he  evidently  had  In 
mind  the  event  of  the  trust  company  recon- 
reying  the  property  to  him  after  the  payment 
of  his  debt  as  specified  in  this  written  con- 
tract By  the  deed  which  he  made  to  the 
trust  company,  It  was  provided  that  the  deed 
was  made  "to  the  end  that  the  title  to  said 
entire  property  known  as  the  factory  prop- 
erty shall  be  vested  In  fee  simple  in  said  Lou- 
isville Trust  Company."  At  the  time  of  his 
death  the  title  to  the  property  was  in  the 
Louisville  Trust. Company.  What  he  contem- 
plated was  that,  if  he  and  his  sons  got  the 
factory  property  back,  be  wished  his  daugh- 
ter to  be  placed  where  she  was  before  he  re- 
voked the  deed  of  trust  for  her  benefit;  but 
he  died  without  getting  the  property  back. 
At  his  death  the  title  to  the  land  was  in  the 
Louisville  Trust  Company,  and  all  that  lie 
bad  was  an  obligation  on  the  part  of  the  Lou- 
isville Trust  Company  to  convey  back  to  him 
the  remainder  of  the  property  left  after  the 
payment  of  the  debt  to  the  trust  company. 
The  title  to  the  factory  property  was  not  in 
him  when  he  made  his  will,  and,  although 
the  two  sons  conveyed  to  him  their  interest  In 
It  this  interest  was  charged  with  the  debts 
of  the  firm  which  had  to  be  settled,  and  their 
conveyance  to  him  was  only  made  that  he 
might  convey  the  entire  property  to  the  trust 
company,  so  all  these  deeds  should  be  read 
together;  their  evident  purpose  being  merely 
to  pass  the  title  through  him  to  the  trust 
company,  and  not  to  vest  any  title  in  him, 
until  the  $60,000  was  paid. 

Taking  the  will  as  a  whole,  it  leaves  no 
doubt  that  the  testator  was  equally  devoted 
to  all  three  of  his  children.  He  had  not  In 
mind  giving  one  a  preference  over  the  oth- 
ers. His  sole  purpose,  as  exhibited  by  the 
whole  instrument  was  to  treat  them  all  alike 
and  witb  exact  Justice.  He  did  not  intend 
that  a  sum  equal  to  one-third  of  the  proceeds 
of  the  factory  property  should  be  paid  to  his 
daughter  out  of  his  estate  before  the  two 
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sons  received  anything  from  the  estate.  The 
careful  wording  of  the  will  to  the  effect  that 
no  adrancements  are  to  be  charged,  when 
read  in  connection  with  the  words  directing 
an  equal  division  among  the  three  children, 
forbids  such  a  conclusion.  The  construction 
of  a  will  which  produces  equality  is  prefer- 
red to  one  that  produces  inequality,  and  it 
will  not  be  presumed  that  the  testator  intend- 
ed to  prefer  one  of  his  children  to  others,  un- 
less this  appears  from  a  fair  reading  of  the 
will.  The  whole  will  here  shows  a  purpose 
on  the  part  of  the  testator  to  put  all  his  chil- 
dren on  equality  without  regard  to  what  had 
theretofore  been  received  by  each  of  them. 
To  adopt  the  construction  of  the  will  urged 
by  the  daughter  would  be  in  effect  to  make 
the  value  of  her  one-third  of  the  factory  prop- 
erty a  first  charge  upon  his  whole  estate  left 
after  the  payment  of  the  debts.  In  the  event 
the  testator  revoked  the  trust  deed  to  her. 
That  is  not  the  event  he  had  in  mind.  He 
had  in  mind  the  event  of  getting  back  his 
property  and  going  on  again  with  the  busi- 
ness of  Cornwall  &  Bro.,  as  shown  by  the  pre- 
ceding words  of  the  will.  The  revocation  of 
the  trust  to  the  daughter  was  only  a  step  to 
vest  the  property  in  the  trust  company.  The 
event  he  had  in  mind  was  the  property  re- 
vesting in  him.  It  would  then  be  his  to  de- 
vise. If  at  the  date  of  the  will  he  had  re- 
voked the  deed  of  trust  to  his  daughter  and 
had  stopped  there,  he  would  have  had  no  In- 
terest in  the  factory  property  to  devise  to 
her,  for  bis  creditors  would  then  have  sub- 
jected the  property  to  their  claims.  He  had 
at  that  time  no  interest  in  the  manufacture 
of  soap  and  candles  to  devise,  for  he  had  as- 
signed everything  for  the  payment  of  his 
debts.  All  this  part  of  the  will  must  there- 
fore be  regarded  as  prospective  and  as  made 
in  contemplation  of  the  composition  with  his 
creditors  which  he  had  in  hand,  and  in  view 
of  a  subsequent  carrying  on  of  his  business 
after  his  debts  were  settled;  but  be  died  the 
following  March,  before  his  plans  were  car- 
ried out,  and  before  the  portion  of  the  fac- 
tory property  then  owned  by  his  daughter  be- 
came his  property  within  the  meaning  of  the 
will.  We  are  therefore  of  opinion  that  the 
three  children  take  the  estate  equally  under 
the  win. 

Judgment  reversed,  and  cause  remanded 
for  a  ludzment  as  above  indicated. 


COMMONWEALTH    v.    UNITED    STATES 
TRUST  CO. 

(Court  of  Appeals  of  Kentucky.    March  21, 
1909.) 

1.  Abatement  and  Revival  (j  9*)— Peitder- 
CT  OF  Priob  Pbocebdino. 

Pendency  of  a  proceeding  to  have  omitted 
property  for  a  particular  year  listed  for  taxa- 
tion is  ground  tor  abatement  of  a  second  pro- 
ceeding for  the  same  purpose,  each  being  on 
behalf  of  the  commonwealth,  though  one  is  insti- 


tuted by  the  auditor's  agent  for  the  county,  and 
the  other  by  the  revenue  agent  for  the  state  at 
large,  and  both  being  against  the  same  company, 
though  in  one  it  is  against  it  in  its  individual 
as  well  as  in  its  fiduciarv  capacity ;  and  this, 
though  more  land  is  described  In  the  second  than 
in  the  first  proceeding,  the  commonwealth  not 
being  entitled  to  split  up  its  cause  of  action,  but 
being  required,  in  case  of  omission  in  the  first 
proceeding,  to  amend. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {  73;    Dec  Dig.  §  9.*] 

2.  Abatement  and  Revival  (f  14*)— Plead- 
ings IN  Pbiob  Pboceedimos. 
_  Plaintiff,  in  a  second  proceeding  to  list 
omitted  property  for  taxation,  cannot,  in  oppo- 
sition to  a  plea  of  abatement  because  of  pen- 
dency of  a  prior  proceeding,  claim  that  the 
statement  in  the  pnor  proceeding  ia  bad  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §  105 ;  Dec.  Dig.  i  14.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Proceeding  by  the  Commonwealth,  by  Hol- 
land L.  Anderson,  revenue  agent  for  the 
state  at  large,  against  the  United  States 
Trust  Company.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Affirmed. 

M.  J.  Holt,  for  the  Commonwealth.  Bur- 
well  K.  Marshall,  for  appellee. 


LASSINO,  J.  John  W.  Cassaday,  audi- 
tor's agent  for  Jefferson  county,  filed  a  state- 
ment in  the  Jefferson  county  court  on  Fet>- 
ruary  8,  1908,  against  the  United  States 
Trust  Company.  Two  days  later  Holland  L. 
Anderson,  revenue  agent  for  the  state  at 
large,  filed  a  statement  against  the  same  com- 
pany in  the  same  court  Summons  was  is- 
sued upon  each,  and  some  time  thereafter  the 
defendant  company  answered  In  the  proceed- 
ing instituted  by  Anderson,  and  pleaded  the 
pendency  of  the  proceeding  instituted  by  Cas- 
saday, and  asked  that  the  proceeding  insti- 
tuted by  Anderson  be  abated.  This  plea  was 
heard  and  sustained  by  the  county  Judge,  and 
an  appeal  prosecuted  to  the  circuit  court, 
where,  in  due  time,  the  question  came  on  to 
be  heard,  and  the  circuit  Judge  held  the  plea 
In  abatement  to  be  good,  and  entered  a  Judg- 
ment dismissing  the  proceeding  instituted  by 
Anderson ;  and  from  that  ruling  and  Judg- 
ment this  appeal  Is  prosecuted. 

Several  reasons  are  assigned  why  the  Judg- 
m«it  should  be  reversed,  but  two  of  which 
will  be  considered:  First,  that  in  the  Ander- 
son statement  much  more  property  is  describ- 
ed than  in  that  filed  by  Cassaday;  and,  sec- 
ond, that  the  descriptions  of  the  property  In 
the  Cassaday  statement  do  not  meet  the  re- 
quirements of  the  revised  revenue  laws  of 
1906,  as  found  in  section  4260  of  the  Ken- 
tucky Statutes  of  1909  (Russell's  St  f  6220). 

Each  of  these  suits  is  a  proceeding  on  be- 
half of  the  commonwealth.  The  common- 
wealth is  the  plaintiff  in  each.  The  purpose 
of  each  is  to  list  omitted  property.    The  de- 
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fendant  In  each  Is  the  same ;  bat  It  is  claimed 
Id  tbe  Anderson  suit  that  the  proceeding  is 
against  the  defendant  in  its  individual,  as 
well  as  in  its  fiducial,  capacity.  There  is 
nothing  in  the  statement  indicative  of  any 
purpose  on  the  part  of  the  commonwealth  to 
proceed  against  any  particular  fund  in  the 
bands  of  the  defendant  company.  Any  judg- 
ment which  might  be  rendered  would  neces- 
sarily have  been  a  personal  Judgment  against 
the  defendant  The  rights  of  no  one  who  was 
not  a  party  to  the  proceeding  could  have  been 
affected  thereby ;  hence  the  proceedings  were 
against  the  same  party.  It  is  Immaterial  that 
the  property  declared  to  be  omitted  Is  describ- 
ed with  more  particularity  in  the  Anderson 
statement ;  for,  as  this  court  said  in  the  case 
of  Commonwealth,  on  relation,  etc.,  v.  Bacon, 
102  S.  W.  839,  31  Ky.  Law  Bep.  472,  the 
commonwealth  sTands  as  any  other  suitor, 
and  will  not  be  i)ermltted  to  split  up  its 
canse  of  action  Into  several  suits,  but  must 
in  one  salt  present  its  whole  case;  and.  In 
seeking  to  have  omitted  property  for  any  par- 
ticular year  listed  for  taxation,  the  common- 
wealth Is  required  to  describe  all  of  the  prop- 
erty which  she  seeks  to  have  listed,  and  if, 
tbrongh  inadvertence  or  oversight,  she  should 
(ail  in  any  proceeding  to  liave  listed  all  of 
the  omitted  property  of  the  taxpayer,  she 
may  not  thereafter  in  a  separate  proceeding 
seek  another  listing  for  the  same  year.  The 
remedy  In  this  case  should  have  been  by 
amended  statement,  and  not  by  a  separate 
proceeding. 

As  to  the  second  contention,  that  the  Cas- 
saday  statement  Is  bad  on  demurrer,  we  deem 
It  but  necessary  to  say  that  this  is  a  point 
nrblch  might  have  been  taken  advantage  of 
by  the  defendant  company;  but  the  plaintiff 
Is  not  In  a  position  to  complain  because  it 
failed  to  do  so.  In  the  recent  case  of  Com- 
monwealth V.  Louisville  Water  Company  (de- 
cided March  9.  1909)  116  8.  W.  712.  this  court 
held  that  where  a  sheriff  was  proceeding  to 
enforce  the  collection  of  taxes  by  a  levy, 
which  effort  was  resisted,  pending  the  deter- 
mination of  his  right  to  do  so,  an  Auditor's 
agent,  representing  the  commonwealth,  might 
not  institute  proceedings  to  recover  the  same 
taxes  from  the  same  party. 

This  case  and  the  Bacon  Case,  to  which 
we  liave  referred,  are  conclusive  of  the  ques- 
tions under  consideration,  and  the  judgment 
is  therefore  aflBrmed. 


LOUISVILLE  HOME  TELftPHONB  CO.  V. 

OOROON,  Judge. 
CITY   OF   LOUISVILLE   et   al.    v.    LOUIS- 
VILLE HOME  TELEPHONE  CO. 

(Court  of  Appeals  of  Kentucky.    March  24, 
1909.) 

1.  Exceptions,  Bux  of  (|  41*)— Bt  Whom 
Pbepabed. 

A  bill  of  exceptions  cannot  be  prepared  by 
the  successful  party,  and  the  unsuccessful  party 


may  take  the  time  given  him  by  express  stat- 
ute for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {  65 ;   Dec.  Dig.  f  41.*] 

2.  Appeal  and  Errob  (|  609*)— Appellee's 
Tbanscbipt  or  Recobd  —  Filing  Incoic- 
PLETE  Tbanscbipt— Supplementation. 

Civ.  Code  Prac  g  741,  providing  that  the 
appellee  may  file  an  authenticated  copy  of  the 
record  in  the  clerk's  office  of  the  Court  of  Ap- 
peals with  the  same  effect  as  if  filed  by  the  ap- 
pellant, carries  with  it  the  necessary  implication 
that  the  record  has  been  completed  in  the  court 
below,  and  does  not  confer  on  an  appellee  the 
right  to  file  an  incomplete  transcript  and  then 
supplement  it  by  subsequently  filmg  the  bill 
of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2687;    Dec.  Dig.  |  609.*] 

3.  Mandamus  (i  187*)— Appeal— Bill  of  Ex- 
ceptions— Necessity. 

Where,  in  an  action  for  a  mandamus,  wit- 
nesses were  heard,  the  evidence  was  taken  by 
the  court  stenographer,  the  conclusions  of  law 
and  fact  were  separated,  motion  and  grounds 
for  new  trial  duly  passed  on  and  filed,  and  the 
stenographer's  transcript  of  evidence  was  filed 
on  plaintiff's  motion,  a  bill  of  exceptions  was 
necessary  in  order  to  have  rulings  on  evidence 
reviewed,  and  the  responsibility  of  preparing 
such  bill  was  on  defendants. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  |  435;    Dec.  Dig.   {   187.»] 

Appeal  from  Circnlt  Court,  Jefferson  Coun- 
ty, Common  Fleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Petition  by  the  Louisville  Home  Telephone 
Company  for  writ  of  mandamus  against 
Thomas  R.  Gordon,  Judge  of  the  Jefferson 
Circuit  Court,  Common  Pleas  Branch,  Second 
Division ;  and  action  by  the  Louisville  Home 
Telephone  Company  against  the  City  of 
Louisville  and  others,  in  which  action  there 
was  a  judgment  for  plaintiff,  and  defendants 
appeal,  and  plaintiff  applies  for  extension  of 
time  in  which  to  file  a  completed  transcript 
Writ  and  motion  denied. 

Dodd  &  Dodd  and  Clayton  B.  Blakey,  for 
appellants.  Helm  Bruce  and  Kobn,  Baird, 
Sloss  &  Kobn,  for  Louisville  Home  Tele- 
phone Co. 

EDELEN,  Special  Judge.  This  action 
comes  before  the  court  upon  two  questions: 
First,  a  petition  for  a  mandamus  directing 
the  judge  of  the  Second  division  of  the  com- 
mon pleas  branch  of  the  Jefferson  circuit 
court  to  consider  and.  If  found  correct,  to 
sign  the  bill  of  exceptions  tendered  by  the 
successful  party  in  an  action  which  termi- 
nated in  a  judgment  on  March  2,  1000 ;  and, 
second,  upon  a  motion  addressed  to  this  court 
by  the  same  party  for  an  extension  of  time 
to  file  a  completed  transcript  in  the  same 
case. 

The  purpose  of  these  motions  is  plainly  to 
avoid  the  delay  which  will  result  If  the  un- 
successful party  takes  the  time  given  him 
by  law  to  perfect  his  own  appeal.  The  case, 
which  was  a  mandamus  action  tried  out  on 
issues  of  fact,  wits  decided  by  Judge  Gordon 
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on  March  2,  1909.  On  March  9th  the  mo- 
tion for  a  new  trial  was  overruled.  In  the 
ordinary  and  orderly  course  of  business  the 
unsuccessful  party  had  60  days  within  which 
to  tender  a  bill  of  exceptions.  In  the  very 
nature  of  things  a  bill  of  exceptions  cannot 
be  prepared  by  the  successful  party.  It  Is 
not  every  ruling  by  the  trial  court,  to  which 
unaTailing  objection  Is  made,  that  counsel 
wishes  reviewed  by  an  appellate  tribunal. 
Many  exceptions  taken  in  the  heat  of  trial 
evaporate  over  night,  and  It  is  only  those 
which  crystallize  into  substantial  error 
which  counsel  usually  emtxidy  in  a  bill  of 
exceptions.  The  bill  usually  represents  a 
survival  of  the  unflttest  rulings.  It  Is  for 
tbls  reason  that  Civ.  Code  Prac.  {  337,  Im- 
poses upon  the  losing  party  the  duty  of  pre- 
paring the  bill,  and  in  this  preparation  he 
may  use  the  ofBcial  stenographer's  report 
SecUon  4044,  Ky.  St  (Russell's  St  f  3115). 
True  by  section  337  of  the  Civil  Code  all  the 
decisions  excepted  to  in  their  order  are  re- 
quired to  be  included,  but  practically  the  bill 
Is  an  enumeration  of  errors  complained  of 
upon  which  counsel  Intends  to  rely  for  re- 
versal. It  follows  therefore  in  the  nature 
of  things  a  bill  of  exceptions  cannot  be  pre- 
pared by  the  successful  party,  and  the  un- 
successful one  may  take  the  time  given  him 
by  express  statute  for  that  purpose.  Be- 
sides, on  the  overruling  of  the  motion  for  a 
new  trial,  the  order  was  entered  giving  the 
defendants  60  days  within  which  to  tender 
their  biU.    (Page  44.) 

2.  The  application  for  an  extension  of  time 
by  the  telephone  company  to  file  a  com- 
pleted transcript  must  also  be  denied.  By 
section  741  of  the  Civil  Code  of  Practice: 
"The  appellee  may  file  an  authenticated  copy 
of  the  record  in  the  clerk's  oflBce  of  the  Court 
of  Appeals  with  the  same  effect  as  if  filed 
by  the  appellant"  This  section  carries  with 
it  the  necessary  implication  that  the  record 
has  been  completed  in  the  court  below,  be- 
cause otherwise  It  could  not  be  authenticat- 
ed. To  construe  It  as  conferring  upon  an 
appellee  the  right  to  file  an  incomplete  tran- 
script and  then  supplement  it  by  subsequent- 
ly filing  the  bill  of  exceptions  would  be  to 
confer  upon  the  appellee  a  right  which  this 
coiu-t  has  uniformly  denied  to  the  appellant 

The  appellee  further- contends  that  in  this 
case  it  has  filed  a  complete  transcript  be- 
cause no  bill  of  exceptions  is  necessary  in 
an  action  for  a  mandamus.  An  action  for  a 
mandamus  is  an  ordinary  action  tried  by 
the  court  upon  evidence  whose  competency 
Is  tested  by  the  ordinary  rules  of  law.  In 
this  case  witnesses  were  heard,  the  evidence 
was  taken  by  the  court  stenographer,  the 
conclusions  of  law  and  fact  were  separated, 
motion  and  grounds  for  new  trial  duly  filed 
and  passed  on,  and  the  stenographer's  tran- 
script of  evidence — whose  statutory  purpose 
is  to  furnish  material  from  which  to  prepare 


the  bill  of  exceptions — ^was  filed  on  motion 
of  the  plaintiff.  Every  reason  which  exists 
for  a  bill  of  exceptions  in  any  case  may  be 
found  here.  Unless  therefore  a  bill  of  ex- 
ceptions be  signed,  no  ruling  of  the  court  In 
the  admission  or  rejection  of  evidence  can  be 
reviewed.  We  conclude  that  a  bill  of  excep- 
tions was  necessary,  and  that  the  respon- 
sibility of  preparing  It  rested  on  the  de- 
fendants. They  had  60  days  for  this  pur- 
pose, both  by  statute  and  express  order  of 
the  court 

The  writ  of  mandamus  against  Jndge  Gor- 
dan  and  application  and  motion  for  extension 
of  time  to  complete  the  transcript  must 
therefore  be  denied. 

LASSINO  and  O'REAR.  JJ.,  not  sitting. 


CROSBY  et  al.  v.  CITY  OF  MAYFIELD. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1909.) 

1.  Municipal  Corporations  (5  918*)— Taxa- 
tion—Bonds— Validitt  OF  Election. 

Under  Const.  {  157,  providing  that  no 
taxing  district  shall  be  permitted  to  oecome  in- 
debted to  an  amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  snch  year  with- 
out the  assent  of  two-thiids  of  the  voters  there- 
of, and  section  187,  providing  that  separate 
schools  for  white  and  colored  children  shall  be 
maintained,  the  issuance  of  iKtnds  by  a  city  for 
the  purchase  or  erection  of  school  buildings  for 
white  children  and  paid  by  taxes  on  the  prop- 
erty of  white  people  cannot  lie  enjoined  i)ecaa8e 
the  question  of  the  issuance  of  such  bond  was 
submitted  only  to  the  white  voters  of  the  city, 
there  being  separate  schools  in  the  city  for  the 
white  cttildren  under  the  supervision  of  a  board 
of  education  and  supported  by  the  general  tax 
fund  and  a  special  tax  on  the  property  of  the 
white  people,  and  separate  schools  for  colored 
children  supported  by  the  general  tax  fund  and 
a  separate  tax  on  the  property  of  colored  people. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  918.*] 

2.  CoNSTiTunoNAL  Law  (J  220*)  —  Equal 
Protection  of  Laws— Discrimination  nr 
Reason  of  Color. 

Where  the  state  divides  its  school  fund 
equally  among  all  the  children  of  the  state, 
white  and  colored,  providing  further  support  for 
the  schools  by  the  taxation  of  property  owned 
by  white  persons  to  be  used  for  the  support  of 
schools  for  white  children  and  taxation  of  prop- 
erty owned  by  colored  persons  for  the  support 
of  schools  for  colored  children,  it  does  not  vio- 
late Const.  U.  S.  Amend.  14,  by  discriminuting 
between  the  races. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  723 ;    Dec.  Dig.  S  220.*J 

Appeal  from  Circuit  Court  Graves  County. 

"To  be  oflScially  reported." 

Action  by  U  H.  Crosby  and  others  against 
the  City  of  Mayfield.  Judgment  for  defend- 
ant and  plaintiffs  appeal.    Affirmed. 

W.  P.  Lee,  for  appellants.  W.  J.  Webb, 
for  appellee. 

HOBSON,  J.  Under  ordinances  passed  bj 
by  the  board  of  council   pursuant  to   thA 
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statute  there  exist  In  Mayfleld  two  separate 
Bcbools — one  for  the  white  children  under 
the  control  of  a  board  of  education,  and  an- 
other for  the  colored  children  under  the  con- 
trol of  another  board  of  education.  S^ach 
school  receires  from  the  state  its  pro  rata 
of  the  school  fund  as  provided  in  the  Con- 
stitution and  the  statutes.  The  city  levies 
a  tax  of  19  cents  on  each  $100  of  the  prop- 
erty of  white  people  for  the  benefit  of  the 
white  school,  and  a  like  tax  on  the  property 
of  the  colored  people  for  the  benefit  of  the 
colored  school.  On  September  10,  1908,  the 
board  of  education  for  the  white  graded 
school  represented  to  the  board  of  council 
that  it  was  necessary  to  raise  $75,000  to  be 
used  In  the  purchase  or  erection  of  school 
buildings  in  the  city.  The  council,  pursuant 
to  the  request  of  the  board  of  education,  en- 
acted an  ordinance  submitting  to  the  white 
voters  of  the  city  the  question  whether  they 
would  aathorlze  the  board  of  council  to  in- 
cor  an  Indebtedness  of  $75,000  to  t>e  used  In 
the  purchase  or  erection  of  school  buildings 
in  the  city,  and  to  be  paid  by  taxation  upon 
the  property  of  the  white  people  subject 
to  taxation.  The  election  was  duly  held. 
Eight  hundred  and  fifty-one  votes  were  cast 
in  favor  of  the  proposition,  and  65  were  cast 
against  It  The  result  was  certified  to  the 
council,  and  It  was  proceeding  to  issue  the 
bonds,  when  this  snlt  was  brought  by  one 
white  man  and  one  colored  man  to  .enjoin 
the  bonds  being  issued.  The  circuit  court 
dismissed  the  petition,  and  the  plaintiffs  ap- 
peal 

The  first  proposition  made  is  that  the  pro- 
ceeding is  In  violation  of  section  157  of  the 
Constitution,  which  so  far  as  material  is  as 
follows:  "No  county,  city,  town,  taxing  dis- 
trict, or  other  municipality  shall  be  author- 
ized or  permitted  to  become  Indebted,  In  any 
manner  or  for  any  purpose,  to  an  amount 
exceeding,  in  any  year,  the  Income  and  reve- 
nue provided  for  such  year,  without  the  as- 
sent of  two-third^  of  the  voters  thereof,  vot- 
ing at  an  election  to  be  held  for  that  pur- 
pose; and  any  Indebtedness  contracted  in 
violation  of  this  section  shall  be  void."  It 
is  Insisted  that  two-thirds  of  the  voters  of 
the  municipality  have  not  authorized  the 
Incurring  of  the  debt  because  the  proposi- 
tion was  only  submitted  to  the  white  voters, 
and  not  to  all  the  voters  of  the  mnnlcipallty. 
The  proposition  Is  to  Incur  an  Indebtedness 
to  furnish  the  white  school  with  proper 
school  buildings.  The  question  was  sub- 
mitted to  all  the  white  voters  or  to  all  the 
persons  who  have  any  interest  In  the  ques- 
tion, or  who  will  be  liable  in  any  manner 
for  the  tax.  The  meaning  of  the  Constitu- 
tion is  that  no  liability  shall  be  Imposed 
without  the  assent  of  the  voters;  but  It  was 
not  Intended  by  the  Constitution  that  the 
question  should  be  submitted  to  persons  who 
had  no  Interest  lu  It    The  boundary  of  the 


city  constitutes  the  white  school  district. 
This  white  school  district  is  a  municipality 
within  the  meaning  of  the  section.  The  tax 
is  levied  upon  the  property  of  the  white  per- 
sons In  this  district,  and  these  white  per- 
sons are  the  voters  in  this  municipality.  In 
like  manner  a  similar  tax  might  be  submit- 
ted to  the  colored  voters  for  an  Improve- 
ment of  the  buildings  of  the  colored  school. 
Section  187  of  the  Constitution  provides  that 
separate  schools  for  white  and  colored  chil- 
dren shall  be  maintained.  This  provision  of 
the  Constitution  requires  the  General  Assem- 
bly to  maintain  separate  schools  for  the 
white  and  colored  children;  and,  if  ques- 
tions of  taxation  could  not  be  submitted  to 
the  white  people  when  they  concern  the 
white  schools  or  to  the  colored  people  when 
they  concern  the  colored  schools,  the  growth 
of  the  school  system  in  the  state  would  seri- 
ously suffer,  for  each  race  is  more  directly. 
Interested  In  Its  own  school  than  In  the 
school  of  the  other.  Section  157  must  be 
read  In  connection  with  section  187;  and, 
when  so  read,  it  In  no  manner  Interferes 
with  the  power  of  the  General  Assembly  to 
submit  to  either  race  questions  of  taxation 
affecting  only  Its  own  school.  This  question 
was  before  us  in  Bowman  v.  Mlddlesboro, 
91  S.  W.  726.  28  Ky.  Law  Rep.  1290,  and 
we  there  sustained  a  proceeding  similar  to 
this. 

It  Is  also  Insisted  that  the  effort  to  main- 
tain the  white  school  by  the  taxation  of  the 
property  owned  by  white  persons  and  to 
maintain  the  colored  school  by  taxation  of 
the  property  owned  by  colored  persons  is  a 
discrimination  between  the  races  In  violation 
of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States.  The  state  di- 
vides equally  among  all  the  children  of  the 
state,  without  regard  to  race  or  color,  the 
funds  raised  by  taxation  for  school  purposes. 
But,  when  the  question  is  submitted  to  a 
local  community  as  to  whether  or  not  the 
community  will  vote  an  additional  tax  for 
the  betterment  of  Its  local  school,  this  being 
a  voluntary  matter  is  submitted  as  to  the 
white  school  to  the  white  voters,  and  as  to 
the  colored  school  to  the  colored  voters.  The 
question  of  supplementing  the  state  funds  Is 
left  wholly  to  the  vote  of  the  locality.  The 
voter  is  simply  allowed  to  vote  a  tax  upon 
himself  If  he  wishes  to  do  so  to  support  his 
own  school.  While  this  precise  question  Is 
not  referred  to  in  any  of  the  opinions,  we 
have  in  a  number  of  cases  sustained  schools 
organized  under  the  act  and  taxes  on  white 
people  voted  under  It  See  Board  of  Edu- 
cation of  Somerset  v.  Trustee  Colored  Dis- 
trict, 35  S.  W.  549,  18  Ky.  Law  Rep.  103; 
Harrodsburg  Education  District  v.  Trustees, 
1(K  Ky.  675,  49  S.  W.  538;  United  States 
Fidelity,  etc.,  Company  v.  Board  of  Educa- 
Uon,  118  Ky.  355,  80  8.  W.  1191. 

Judgment  afllrmed. 
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117  SOUTHWESTERN  REPORTER. 


(Kj. 


RISNER  T.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    March  23, 
1909.) 

1.  Cbihinal  Law  (§  1159*)— Appeal— Vebdict 

— Conclusiveness. 

A  vprdict,  supported  by  the  testimony  of 
one  witness,  tliough  contradicted  by  tlie  testi- 
mony of  accused,  corroborated  by  another  wit- 
ness, will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  3076 ;  Dec.  Dig.  {  1159.»] 

2.  Cbiminal  I/aw  (§  1123*)— AppeaI/— Objeo- 
TiONS— Recobd. 

An  objection  that  the  verdict  was  only  the 
Teidict  of  1  man,  and  not  of  12,  not  bottomed 
on  any  fact  or  exception  in  the  record,  nor  ex- 
plained in  the  brief  of  accused's  counsel,  will 
not  be  considered  on  appeal. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  g  1123.*] 
8.  CBmiNAi.  Law  (|  1120*)  —  APPEAL  —  Rul- 
ings ON  Evidence— Review. 

Where  the  record  does  not  show  what  in- 
competent evidence  was  admitted,  or  what  com- 
petent evidence  was  excluded,  and  the  brief  of 
the  counsel  of  accused  does  not  indicate  the 
fact,  an  objection  that  incompetent  evidence  was 
admitted,  and  competent  evidence  excluded,  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2932,  2933;  Dec.  Dig.  i 
1120.»] 

4.  Cbiminal  Law  (|  829*)— Inbtbuctions— 
Refusal  of  Requests. 

It  is  not  error  to  refuse  an  instruction, 
where  the  instructions  given  omit  no  feature  of 
the  law  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liBW,  Cent.  Dig.  {  2005;  Dec.  Dig.  t  829.*] 

5.  Cbiminal  Law  (S  800*)— Contkadictiok 
OF  Deposition  of  Absent  Witness. 

The  rule  that  the  court,  after  admitting  as 
a  deposition  statements  of  an  absent  witness  as 
shown  by  an  affidavit  for  a  continuance,  cannot 
permit  the  adverse  party  to  prove  that  the  ab- 
sent witness,  if  present,  would  not  make  the 
statements  attributed  to  him  by  the  affidavit 
does  not  preclude  the  state  from  contradicting 
by  other  testimony  the  statements  imputed  to 
the  absent  witness,  in  the  same  manner  that 
statements  contained  in  a  formal  deposition  of  a 
witness  may  be  contradicted. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  134C ;   Dec.  Dig.  §  600.*] 

6.  Cbiminal  Law  (|  720*)— Contbadiction  of 
Deposition  of  Absent  Witness— Abou- 
uent  of  Counsel. 

Where  accused,  in  whose  behalf  statements 
of  an  absent  witness  contained  in  the  affidavit 
for  a  continuance  are  read  as  a  deposition,  gives 
testimony  contradictory  of  the  affidavit,  coun- 
sel for  the  state  may  in  ar^ment  point  oat  and 
comment  on  the  contradiction. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  1670 ;   Dec.  Dig.  $  720.*] 

7.  Cbiminal  Law  (J  1064*)— Appeal— Objec- 
tions Pbesentbd  in  Motion  fob  New 
Tbial. 

Under  the  rule  that  there  can  be  no  review 
of  an  error  by  the  trial  court,  unless  it  is  first 
called  to  the  attention  of  the  trial  court  in  the 
motion  for  a  new  trial,  errors  based  on  the  im- 
proper argument  of  the  prosecuting  attorney, 
not  mentioned  in  the  motion  for  a  new  trial, 
will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2081 ;  Dec.  Dig.  $  1064.*] 


8.  Cbimikal  Law  (J  682*)— Riohtb  of  Ac- 
cused. 

The  court  may,  without  violating  the  rights 
of  accused,  compel  a  trial  by  admitting  in  evi- 
dence his  affidavit  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness,  containing 
facts  to  which  it  is  averred  the  absent  witness 
would,  if  present,  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1542;   Dec.  Dig.  S  662.*] 

9.  Cbiminal  Law  (|  1064*)- Appeai^Ebbobs 
Not  PbesentEd  in  Motion  fob  New  Tbial 
—Review. 

The  refusal  of  a  continuance  on  the  ground 
of  the  absence  of  a  witness,  with  the  admission 
in  evidence  of  the  affidavit  for  a  continuance, 
containing  facts  to  which  the  absent  witness 
would,  if  present,  testify,  not  presented  in  the 
motion  for  new  trial,  is  not  reviewable  on  ap- 
peal. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2678 ;    Dec.  Dig.  {  1064.*] 

Appeal  from  Circuit  Court,  Magoffin 
County. 

"To  be  officially  reported." 

Ed  Rlsner  was  convicted  of  voluntary 
manslaughter,  and  Ue  appeals.    Affirmed. 

A.  F.  Byrd  and  Byrd  ft  Howard,  for  ap- 
pellant. Jas.  Breathitt,  Atty.  Oen.,  and  Tbeo. 
B.  Blakey,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SETTLE,  0.  J.  The  appellant,  Ed  Rlsner, 
by  this  appeal  seeks  the  reversal  of  a  Judg- 
ment of  the  Magoffin  circuit  court,  entered 
upon  tbe  verdict  of  a  Jury,  finding  him  guilty 
of  voluntary  manslaughter,  and  fixing  bis 
punishment  at  three  years'  confinement  In 
the  penitentiary.  The  Indictment  under 
which  appellant  was  tried  and  convicted 
charged  him  with  the  crime  of  murder.  Tbe 
victim  of  the  homicide  was  William  Hale, 
whose  death  resulted  from  a  pistol  bal}  flred 
by  tbe  hand  of  appellant  Appellant  moved 
for  a  new  trial  In  the  court  below  on  tbe 
following  grounds:  "(1)  Because  the  ver- 
dict was  contrary  to  law,  and  not  sustained 
by  tbe  evidence;  (2)  because  the  Judgment 
was  not  authorized  by  tiie  verdict  of  tbe 
Jury;  (3)  because  the  verdict  was  only  the 
verdict  of  1  man,  and  not  of  12 ;  (4)  because 
the  court  erred  in  overruling  a  demurrer  to 
the  indictment;  (5)  because  tbe  court  allow- 
ed incompetent  evidence  offered  by  the  plain- 
tiff to  go  to  the  Jury  and  be  considered  by 
them,  and  refused  to  allow  competent  evi- 
dence by  the  defendant  to  go  to  the  Jury 
and  be  considered  by  them ;  (6)  because  tbe 
court  erred  in  giving  to  the  Jury  instructions 
Nos.  1,  2,  8,  4,  5;  (7)  because  the  court  failed 
to  give  the  Jury  tbe  whole  law  of  the  case." 

Grounds  1  and  2  may  be  disposed  of  to- 
gether, as  they  present  in  effect,  though  in 
different  words,  the  same  objection,  to  prop- 
erly dispose  of  which  consideration  of  tbe 
evidence  will  be  necessary.  Without  dis- 
cussing in  detail  tbe  facts  furnished  by  the 
record  ttaey  were,  in  substance  as  follows: 
Deceased,  appellant,  and  Leander  Rlsner  all 
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live  apoD  a  tributary  of  the  middle  fork  of 
Ucklng  river,  in  Magoffin  county,  appel- 
lant's home  being  between  and  a  abort  dis- 
tance from  those  of  deceased  and  Iieander 
Risner.  For  some  reason  wholly  unexplained 
by  tbe  record  there  was  some  ill  will  existing 
betwe^i  appellant  and  these  two  neighbors 
of  his,  which  had  only  manifested  itself 
previous  to  the  day  of  the  homicide  In  an 
occasional  failure  of  the  parties  to  speak  to 
each  other  when  casually  meeting.  On  the 
day  of  the  killing  Wm.  Hale,  tbe  deceased, 
had  at  his  residence  some  elderberry  wine 
of  which  he  and  Leander  Rlsner,  on  the 
morning  of  that  day,  partook  to  the  point 
of  intoxication.  According  to  the  testimony 
of  absent  witnesses  whose  statements  were 
set  forth  In  an  affidavit  made  by  appellant 
and  admitted  as  a  deposition,  deceased  and 
I.«ander  Rlsner,  while  at  the  house  of  the 
former,  expressed  a  hostile  feeling  toward 
appellant,  and  said  they  intended  to  kill  or 
run  him  off  the  branch,  which  appellant 
claimed  was  communicated  to  him  the  morn- 
ing of  the  homicide.  After  drinking  of  the 
elderberry  wine  deceased  and  Leander  Rls- 
ner left  the  home  of  deceased  and  went  to 
that  of  Leander  Rlsner,  where  they  remain- 
ed some  time,  but  in  tbe  afternoon  returned 
to  the  home  of  deceased,  and  in  approaching 
saw  appellant,  who  had  gone  there  In  their 
absence,  leaving  It  In  such  a  manner  as  In- 
dicated a  purpose  to  avoid  meeting  them. 
Tbey  entered  the  house  of  deceased,  and  ac- 
cording to  the  statements  attributed  by  the 
affidavit  of  appellant  to  the  absent  witness- 
es, deceased  charged  that  appellant  had  been 
drinking  bis  wine,  and  got  his  shotgun, 
threatening  to  shoot  him,  but  was  prevented 
by  tbe  persons  in  tbe  house  from  doing  so. 
The  alleged  threats  were  not  heard  by  appel- 
lant, nor  did  be  then  know  of  the  alleged  at- 
tempt made  by  deceased  to  shoot  him.  Still 
I^ter  In  the  afternoon  deceased  and  Leander 
Rlsner  again  left  the  home  of  deceased  and 
started  for  that  of  Leander  Rlsner.  The 
road  led  by  the  residence  of  appellant,  upon 
reaching  which  they  there  saw  Ashland  Pat- 
rick, to  whom  they  spoke,  and,  entering 
tbe  yard,  engaged  him  in  conversation.  The 
wife  of  appellant  gave  them  and  Patrick 
seats  in  the  yard.  Appellant,  who  after  leav- 
ing deceased's  bouse  that  morning  had  l)or- 
rowed  a  pistol,  went  to  where  deceased,  Pa- 
trick and  Leander  Rlsner  were  seated,  and 
also  took  a  chair.  Iieander  Rlsner,  witness 
for  tbe  commonwealth,  testified  that  the  first 
intimation  he  had  of  a  difficulty  came  from 
the  language  of  appellant,  who  with  an  oath 
said  to  deceased,  "If  you  have  come  here  for 
any  trouble,  get  out  of  my  yard,"  and  Im- 
mediately drew  his  pistol  and  shot  twice 
at  deceased,  who  fell  to  the  ground  at  the 
last  sbot,  and  later  died;  that  deceased  was 
20  feet  from  appellant  when  he  fell,  was  not 
making  an  assault  upon  or  doing  anything 
to  appellant  at  the  time,  and  had  neither  a 
knife  nor  other  weapon  In  his  hand  with 


which  to  harm  him.  Tbe  testimony  of  ap- 
pellant and  Patrick  as  to  the  circumstances 
of  the  homicide  greatly  differed  from  that 
of  Leander  Rlsner.  Both  testified  that  while 
they,  Wm.  Hale,  and  Leander  Rlsner  were 
seated  in  the  yard,  the  latter  asked  appellant 
what  he  was  mad  at  him  and  Wm.  Hale 
about,  and  that  appellant  said  he  was  not 
mad;  that  Leander  then  told  deceased  to 
whip  appellant,  and  deceased  said  with  an 
oath  "I  will,"  Immediately  getting  upon  his 
feet  and  starting  toward  appellant  with  his 
hand  In  his  hip  pocket  as  if  in  the  act  of 
drawing  a  weapon,  seeing  which,  appellant 
drew  bis  pistol,  and  commenced  to  back 
away  from  deceased,  telling  him  not  to  press 
on  him,  but  that  deceased  persisted  In  doing 
80  until  within  two  steps  of  appellant,  who 
then  shot  at  him  twice,  the  last  shot  proving 
fatal.  An  examination  of  the  clothing  of  de- 
ceased after  the  shooting  demonstrated  that 
he  had  no  weapon  upon  his  person  other  than 
an  ordinary  pocket  knife,  which  he  had  not 
drawn,  for  it  was  found  In  one  of  his  i)ockets 
closed. 

It  is  patent  that  the  Jury  accepted  the  tes- 
timony of  Leander  Rlsner,  and  rejected  that 
of  appellant  and  Patrick.  This  they  had  the 
right  to  do,  and  it  is  not  our  province  to 
disturb  the  verdict  merely  because  appellant's 
version  of  the  homicide  was  corroborated  by 
another  witness,  and  that  of  the  common- 
wealth's only  eyewitness  was  uncorroborat- 
ed. In  view  of  tbe  admitted  fact  that  de- 
ceased was  an  old  man  70  years  of  age  and 
intoxicated,  and  tbe  further  fact  that  appel- 
lant was  a  younger  and  more  vigorous  man, 
it  is  not  Improbable  that  the  jury  may  have 
concluded  from  appellant's  own  account  of 
tbe  homicide  that  he  could  and  ought  to  have 
avoided  the  taking  of  deceased's  life  by  em- 
ploying nature's  weapons  and  bis  own  su- 
perior strength  In  repelling  tbe  old  man's 
attack  upon  him.  But  whatever  may  have 
been  the  reasons  of  the  Jury  for  arriving  at 
the  conclusion  expressed  In  the  verdict,  it  is 
manifest  that  there  was  some  evidence  to 
support  It;  and,  this  being  true,  there  is  no 
soundness  In  the  contention  made  in  appel- 
lant's first  and  second  grounds  for  a  new 
trial. 

The  third  objection  made  to  the  verdict 
by  appellant  in  the  court  below  is  not  bot- 
tomed upon  any  fact  or  exception  appee^ring 
In  tbe  record ;  nor  does  the  brief  of  his  learn- 
ed counsel  contain  any  explanation  of  what 
is  meant  by  the  complaint  that  "the  verdict 
was  only  the  verdict  of  1  man,  and  not  of  12. •* 
Therefore  we  will  assume  that  it  is  something 
unnecessary  to  consider. 

We  also  find  It  unnecessary  to  consider  the 
fourth  ground  for  a  new  trial,  except  to  say 
that  tbe  sufficiency  of  the  Indictment  is  too 
self-evident  to  require  argument  Therefore 
the  trial  court  did  not  err  in  overruling  ap- 
pellant's demurrer  to  it. 

The  fifth  ground  for  a  new  trial  it  will  al- 
so be  unnecessary  to  notice.    The  record  does 
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not  show,  nor  does  the  brief  of  appellant's 
counsel  Indicate,  what.  If  any,  incompetent 
«Tidence  tlie  trial  court  admitted,  or  what,  If 
any,  competent  evidence  was  excluded  on  the 
trial. 

The  sixth  and  serentb  grounds  are  clearly 
untenable,  for  no  error  is  to  be  found  in  the 
Instructions  given  by  the  circuit  court,  nor 
do  we  find  that  it  erred  in  omitting  to  give 
others.  The  instructions  given  are  to  be  com- 
mended for  their  brevity,  fairness,  and  com- 
pleteness. They  omit  no  feature  of  the  law 
applicable  to  the  case,  and  consequently  ren- 
dered wholly  unnecessary  the  giving  of  oth- 
ers. 

In  addition  to  urging  a  reversal  on  the 
grounds  relied  on  for  a  new  trial,  appellant 
also  asks  it  on  account  of  alleged  misconduct 
of  the  commonwealth's  attorney  in  argument 
to  the  jury,  which  consisted  in  that  officer's 
attempting  to  demonstrate  that  appellant's 
testimony  on  the  witness  stand  was  contra- 
dicted by  statements  attributed  by  his  affida- 
vit to  certain  absent  witnesses,  which  he  was 
allowed  to  read  to  the  Jury  as  the  depositions 
of  such  witnesses,  after  being  refused  a  con- 
tinuance on  account  of  their  absence.  There 
was  no  error  in  the  failure  of  the  court  to 
exclude  this  statement  of  the  commonwealth's 
attorney  from  the  Jury.  While  it  is  true 
that  a  trial  court,  after  admitting  to  be  read 
as  a  deposition  statements  attributed  to  an 
absent  witness  by  an  affidavit  for  a  continu- 
ance, will  not  allow  the  opposite  party  to 
prove,  or  his  counsel  to  argue,  that  such  ab- 
sent witness  would  not,  if  present  and  oral- 
ly testifying,  make  the  statements  attributed 
to  him  by  tlie  affidavit,  this  rule  will  not 
preclude  the  opposite  party  from  contradict- 
ing by  other  testimony  the  statements  Im- 
puted to  such  absent  witness  by  the  affidavit. 
In  the  same'  manner  statements  contained  In 
the  formal  deposition  of  such  witness  might 
be  contradicted;  and  whatever  contradiction 
may  thus  l>e  established  by  proof  ma^  be 
argued  by  counsel  to  court  or  Jury.  Likewise, 
if  the  party  in  whose  behalf  the  statements 
of  the  absent  witness  contained  in  the  affida- 
vit are  read  as  a  deposition  gives  testimony 
on  the  trial  which  is  contradicted  by  that 
attributed  by  the  affidavit  to  the  absent  wit- 
ness, counsel  may  in  argument  point  out  and 
comment  upon  the  contradiction.  Howerton 
V.  Commonwealth,  112  S.  W.  606.  33  Ky.  Law 
Repl  1008;  Ochsner  v.  Commonwealth,  109 
S.  W.  S26,  33  Ky.  Law  Rep.  119.  The  com- 
monwealth's attorney  in  the  particular  com- 
plained of  seemed  to  have  kept  within  the 
above  rule.    But  if  this  were  not  so,  and  the 


trial  court  in  not  excluding  that  part  of  the 
commonwealth's  attorney's  argument  from 
the  consideration  of  the  Jury  had  glaringly 
erred,  as  claimed  by  appellant,  we  would  nev- 
ertheless be  powerless  to  correct  the  error, 
because  it  was  not  mentioned  in  the  motion 
or  made  a  ground  for  a  new  trial  in  the  cir- 
cuit court  This  rule  of  practice  has  long 
been  adhered  to  by  this  court,  and  numerous 
decisions  recognizing  it  may  be  found.  So 
In  criminal  procedure  there  can  be  no  review 
by  this  court  of  an  error  committed  by  the 
circuit  court  on  a  trial  of  the  case  therein, 
unless  the  error  complained  of  be  first  called, 
to  the  attention  of  that  court  in  the  written 
motion  and  grounds  for  a  new  trial.  Hopkins 
V.  Commonwealth,  3  Bush,  480;  Lewis  v. 
Commonwealth,  42  S.  W.  1127,  19  Ky.  Law 
Rep.  1139;  Baker  v.  Commonwealth,  47  S. 
W.  864,  20  Ky.  Law  Rep.  879;  Nicely  v.  Com- 
monwealth, 58  S.  W.  995,  22  Ky.  Law  Rep. 
900 ;  Ison  v.  Commonwealth,  66  S.  W.  184,  23 
Ky.  Law  Rep.  1805;  Grlffln  v.  Commonwealth, 
66  S.  W.  740,  23  Ky.  Law  Rep.  2148;  Howard 
V.  Commonwealth,  67  S.  W.  1003,  24  Ky.  Law 
Rep.  91;  Thompson  v.  Commonwealth,  122 
Ky.  501,  91  S.  W.  701;  Meese  v.  Common- 
wealth. 78  Ky.  586;  Herr  v.  Commonwealth. 
91  S.  W.  666,  28  Ky.  Law  Rep.  1131 ;  Bishoflt 
V.  Commonwealth,  123  Ky.  340,  96  S.  W.  533. 

It  is  further  complained  by  appellant  that 
the  trial  court  also  erred  in  refusing  him  a 
continuance,  and  that,  though  given  on  the 
trial  the  benefit  of  the  statements  of  his  al>- 
sent  witnesses,  the  full  effect  of  their  testi- 
mony could  not  in  that  way  be  had.  More- 
over, that  the  privilege  of  their  personal  pres- 
ence and  oral  testimony  was  guaranteed  bim 
by  section  11,  Bill  of  Rights.  This  question 
has  likewise  been  decided  adversely  to  ap- 
pellant's contention  by  this  court  It  is  not 
a  violation  of  the  defendant's  rights,  or  of  the 
Bin  of  Rights,  for  the  court.  In  a  criminal 
case,  to  compel  a  trial  by  admitting  the  read- 
ing of  his  affidavit  containing  facts  to  which 
It  is  therein  stated  an  absent  witness  would, 
if  present,  testify.  Adklns  v.  Commonwealth, 
98  Ky.  530,  33  S.  W.  948.  32  L.  R.  A.  108. 
However,  we  need  not  have  said  this  much 
with  respect  to  the  question  of  the  continu- 
ance, for  it  was  not  presented  In  the  court 
below  In  the  motion  or  grounds  for  a  new 
trial  asked  by  appellant. 

Our  examination  of  the  record  and  consid- 
eration of  the  questions  it  presents  for  review 
having  failed  to  convince  us  that  any  sut>- 
stantlal  right  of  appellant  was  prejudiced  by 
the  rulings  of  the  circuit  court,  the  judgment 
must  be,  and  Is  hereby,  affirmed. 
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SODTHBBN  RY.  CO.  et  aL  ▼.  ADEINS' 
ADM'R. 

(Court  ci  Appeal!  of  Kentuek^.    March  25, 
1909.) 

1.  Afpkai.  and   Ersob  (§   1033*)— Habuless 

EBBOB — EBBOB   FAVOaAB£,E— INSTBUCTION&. 

Railway  companies,  sued  for  death  caused 
bj  an  eiplosion  of  a  car  of  dynamite,  cannot 
complain  of  an  instmction  that,  unless  their  em- 
ployes ahoved  a  car  against  the  car  of  dynamite 
with  such  unusual  violence  and  recklessness  aa 
to  cause  an  explosion,  plaintiff  could  not  recover, 
since  the  instruction  ignored  the  companies'  lia- 
bility for  negligence  in  leaving  the  car  in  the 
yard  for  11  or  12  honxa,  unguarded  and  without 
warning. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  4052-4062;  Dec.  Dig.  { 
1033.*] 

2.  ExFLOSiTEs  (g  7*)— Negligence— Evidence 
— RtTLKS  o»  Railboad  Oompant. 

Id  an  action  against  railroad  companies  for 
death  canaed  by  the  explosion  of  a  car  of  dyna- 
mite in  their  yard,  it  was  proper  to  allow  their 
rules  to  be  read  to  the  jury  to  show  negligence. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec.  Dig.  {  7.*] 

6.  Death  {§  65*)  —  Action  fob  Neqliqent 
Death  —  Evidence  —  Life  Tables. 

Is  an  action  against  railway  companies  for 
negligent  death,  life  table*  were  properly  admit- 
ted in  evidence. 

[Ed.  Note.— For  other  casea,  aee  Death,  Cent 
Dig.  $84;   Dec.  Dig.  {  65.*] 

4.  Afpeai.  and  Ebbob  (§  999*)— Review— Con- 
clusiveness OF  Verdict— PaoviNCE  of  Jury 

.  —Weight  of  Evidettce. 

It  is  die  Jury's  province  to  hear  the  evi- 
dence and  determine  its  truth  and  weight 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3912^924;  Dec.  Dig.  | 
899.*] 

5.  EJxPLOBiTKB  (i  7*)— NsauGKitCB— Evidence 
-Weight. 

Weight  of  the  evidence  in  an  action  against 
railway  companies  for  death  caused  by  an  ex- 
pioeion  of  a  car  of  dynamite  in  their  yard  held 
to  show  that  the  explosion  waa  caused  by  a  vio- 
lent kicking  of  cars  against  such  car,  and  not  by 
a  rifle  shot  fired  by  a  third  person. 

[Bd.  Note.— For  other  cases,  see  Explosives, 
Dec  Dig.  {  7.*] 

8.  Afpeai.    and    Ebbob    (|    999*)— Review- 
Scope— Conclttsiveness  OF  Verdict. 

It  is  the  province  of  the  Court  of  Appeals 
to  see  that  parties  have  a  legal  trial,  but  not  to 
weigh  the  evidence,  that  duty  belonging  to  the 
jury;  and  the  court  should  only  disturb  a  ver- 
dict in  extreme  casea,  when  no  errors  have  been 
committed  by  the  lower  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error;  Cent  Dig.  U  3912-3924;  Dec  Dig.  § 
999.*] 

7.  Explosives   (|   7*)— Negugenob— Liabil- 

ITT  OF  RAILBOAD. 

In  an  action  against  railway  companies  for 
death  canaed  by  an  explosion  of  a  car  of  dyna- 
mite in  their  yard,  it  was  improper  to  restrict 
filaintiS's  ri^ht  to  recover  to  a  finding  of  neg- 
igence  in  switching  cars  against  such  car,  since 
he  waa  entitled  to  recover  ii:  the  companies  negli- 
gently left  the  ear  in  their  yard  for  11  hours, 
without  guarding  it  against  trespassers,  etc 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec.  Dig.  i  7.*] 


8.  Explosives    (8    7*)— Damage    bt  — Lia- 
bility. 

One  handling  explosives  is  not  liable  for  in- 
jury caused  by  an  explosion  thereof,  if  he  has 
taken  necessary  precautions  in  attempting  to 
save  others  from  injuries  through  an  explosion. 
[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent  Dig.  i  3 ;  Dec.  Dig.  {  7.*] 

9.  Explosives  (J  7*)  —  Negligence  —  Lia- 
bility. 

Railway  companies'  are  liable  for  damage 
caused  by  an  explosion  of  a  car  of  dynamite, 
regardless  of  the  cause  of  the  explosion,  if  they 
foiled  to  exercise  care  to  prevent  it. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  g  3;   Dec.  Dig.  S  7.*] 

Lassing,  Hobson,  and  Barker,  33.,  dissenting, 

Appeal  from  Circuit  Court,  Whitley  County. 

"To  be  offlclally  reported." 

Action  by  George  M.  Adklns'  administrator 
against  the  Southern  Railway  Oompany  and 
another.  From  a  judgment  for  plaintiff  de- 
fendants appeal.     Affirmed. 

W.  A.  Henderson,  William  Low,  X  W.  Al- 
corn, H.  H.  Tye,  Humphrey  ft  Humphrey,  and 
Alex  p.  Humphrey,  for  appellants.  8.  M. 
Payton,  Sharp  ft  Slier,  R.  L,  Pope,  and  Hazel- 
rlgg,  Cbenault  ft  Hazelrigg,  for  appellee. 

NUNN,  J.  Appellants,  Southern  Railway 
C-ompany  and  Louisville  &  Nashville  Railroad 
Company,  own  and  use  in  common  a  railroad 
yard  in  JelUco,  a  town  of  about  3,500  inhabi- 
tants. In  the  month  of  September,  1906,  an 
engine  of  the  Southern  Railway  placed  in  the 
north  end  of  this  yard  a  car  loaded  with  400 
boxes  of  dynamite  and  50  boxes  of  nitroglyc- 
erin, which  were  placed  on  top  of  the  dy- 
namite. This  car  was  placed  in  the  yard 
about  8  o'clock  in  the  evening,  and  remained 
there  until  near  8  o'clock  the  next  morning, 
when  the  dynamite  and  nitroglycerin  ex- 
ploded with  terrific  force,  killing  about  16 
persons  and  injuring  over  100,  destroying 
many  buildings,  and  injuring  nearly  all  the 
others  in  the  town.  The  explosion  made  a  hole 
In  the  ground  15  or  16  feet  deep,  60  or  70  feet 
long,  and  40  or  50  feet  wide.  The  car  con- 
taining the  dynamite  and  nitroglycerin  was 
completely  obliterated,  as  well  as  the  one 
next  to  It,  loaded  with  pig  iron,  and  the 
end  of  the  coal  car  that  was  next  to  the  car 
loaded  with  pig  iron  was  warped  and  blown 
in.  It  and  other  similar  cars  were  moved 
on  the  track,  by  the  force  of  the  explosion,  40 
or  50  feet  Adklns,  at  the  time  of  the  explo- 
sion, was  in  a  brick  business  house  about  200 
yards  from  the  car  loaded  with  dynamite  and 
nitroglycerin.  The  explosion  caused  the 
house  to  fall  on  and  injure  blm,  which  re- 
sulted In  his  death.  This  action  was  in- 
stituted to  recover  damages  for  the  loss  of  his  " 
life.  It  was  alleged  that  his  death  was 
caused  by  the  negligent  or  wrongful  acta  of 
appellants  or  their  servants.  The  issues 
were  formed,  the  testimony  heard,  and  the 
jury  returned  a  verdict  in  behalf  of  appellee 
for  17,500. 
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The  court  gave  to  the  Jury  the  following  In- 
struction: "Unless  you  believe  from  the 
evidence  that  the  employes  of  the  defendants, 
or  either  of  them,  kicked  or  shoved  a  car  or 
cars  against  the  car  of  dynamite,  and  that 
In  so  kicking  or  shoving  the  car  or  cars 
they  did  so  with  such  unusual  violence,  force, 
and  recklessness  as  to  cause  the  contents 
In  the  car  to  explode,  you  will  find  for  the 
defendants;  bu'^  If  you  believe  that  such 
was  the  cause  of  the  explosion,  you  will  find 
for  the  plaintiff."  In  addition  to  this  in- 
struction, the  court  gave  the  Jury  the  usual 
instruction  on  the  measure  of  damages  and 
properly  defined  negligence  and  ordinary 
care.  It  will  be  observed  that  under  the 
instruction  quoted  the  court  did  not  author- 
ize the  Jury  to  find  for  appellee  unless  they 
believed  from  the  evidence  that  the  car  or 
cars  were  kicked  or  shoved  against  the  car 
containing  the  dynamite  and  nitroglycerin  and 
that  the  kicking  or  shoving  was  done  with 
unusual  violence,  force,  and  recklessness. 
The  court  did  not  seem  to  think  that  there 
was  any  evidence  of  negligence  on  the  part 
of  appellants  in  their  placing  and  leaving  the 
car  loaded  with  dynamite  In  their  yard  in 
the  town  for  11  or  12  hours  without  any  one 
to  protect  It,  or  without  giving  notice  in 
any  manner  of  its  contents  and  the  danger 
Incident  thereto  to  any  one.  By  this  instruc- 
tion the  court  exonerated  appellants  from 
liability,  even  though  they  negligently  per- 
mitted another  car  in  their  yard  to  roll 
against  the  one  loaded  with '  dynamite  and 
nitroglycerin  causing  it  to  explode.  Appel- 
lants certainly  have  no  cause  to  complain 
of  errors  in  the  instruction  against  their  in- 
terest 

Appellants  contend  that  the  court  erred 
in  permitting  their  rules  to  be  read  to  the 
Jury  to  show  negligence,  and  allowing  the 
introduction  of  the  "Life  Tables."  This 
court  has  so  often  considered  and  determined 
these  questions  against  the  contentions  of 
appellants  that  we  deem  it  unnecessary  to 
discuss  them  and  cite  authorities  thereon. 
This  disposes  of  all  the  grounds  for  reversal 
presented  by  appellants  save  one,  and  that 
is:  "The  verdict  of  the  Jury  Is  flagrantly 
against  the  evidence."  They  present  this 
question  with  a  great  deal  of  force. 

Appellants  admit  that  a  number  of  wit- 
nesses on  behalf  of  appellee  testified  to 
facts  showing  that  their  agents  had  shunt- 
ed cars  against  the  car  loaded  with  dynamite 
and  nitroglycerin,  which  caused  the  explos- 
ion; but,  on  the  other  hand,  they  claim 
that  appellants'  testimony  shows  such  a  state 
of  facts  that  It  was  impossible  for  this  to 
have  occurred,  as  there  was  no  engine  in  the 
yard,  especially  in  the  south  end,  that  could 
have  shunted  the  cars  against  the  car  loaded 
with  dynamite  and  nitroglycerin.  Appellee's 
testimony  shows  that  the  car  or  cars  were 
kicked  by  an  engine  from  the  south  end  of 
the  yard  against  the  car  and  caused  the 
contents  to  explode.    Appellants'  theory  Is 


that  the  dynamite  and  nitroglycerin  werft 
caused  to  explode  by  one  Walter  Rogers 
shooting  a  rifle  ball  into  them.  On  account 
of  the  Importance  of  the  case,  we  will  not 
content  ourselves  with  a  general  statement 
of  the  testimony,  but  will  give  a  detailed 
statement  and  quote  what  each  witness  said 
as  to  .what  caused  the  explosion.  However; 
it  is  necessary  to  describe  the  situation  of 
the  railroad  yard  in  order  that  the  testi- 
mony quoted  may  be  understood. 

It  appears  that  the  yard  is  about  three- 
fourths  of  a  mile  long;  tliat  the  general 
course  is  north  and  south,  with  the  main 
track  running  through  the  center,  and  four 
or  five  side  tracks  on  either  side  of  It  The 
station  is  a  little  north  of  the  center  of  the 
yard,  and  the  water  tank  Is  a  little  south  of 
the  center,  the  car  containing  the  dynamite 
and  nitroglycerin  was  about  200  yards  from 
the  north  end  of  the  yard,  and  was  situated, 
according  to  the  testimony  of  most  of  the 
witnesses,  on  the  west  side  of  the  main  track, 
on  what  is  known  as  the  "tank  track" ;  there 
being  one  track,  known  as  the  "middle  track," 
between  it  and  the  main  track,  and  about  40O 
yards  north  of  the  station.  The  Commercial 
Hotel  is  located  near  the  main  track  a  short 
distance  south  of  the  yard.  The  track  far- 
thest east  of  the  main  line  Is  the  one  nnder 
which  the  ash  pit  and  the  turntable  are  lo- 
cated, and  It  connects  with  the  main  track 
in  the  vicinity  of  the  Commercial  Hotel.  The 
tracks  in  the  yard  are  downgrade  from  th« 
south  to  the  north. 

The  witness  Thos.  Tate,  after  stating  that 
he  saw  the  explosion,  was  asked:  "Q.  Do- 
you  know  what  caused  the  explosion?  A. 
Tes,  sir ;  I  suppose  I  do.  Q.  State  what  A. 
It  was  a  car  coming  from  the  south,  and 
butted  against  another,  and  Just  flashed  like 
lightning,  and  tore  things  up.  Q.  Were  yon 
looking  at  It  at  the  time  of  the  explosion? 
A.  I  was  looking  at  it  and  talking  about  the 
car"  (meaning  the  car  that  was  moving  from 
the  south  towards  the  car  loaded  with  dyna- 
mite and  nitroglycerin). 

Jack  Klncald  testified  as  follows:  "Q.  Did 
you  see  this  car  at  the  time  it  exploded?  A. 
Yes,  sir.  Q.  What  caused  It  to  explode?  A. 
This  car  of  pig  iron.  Q.  Where  did  it  come 
from?  A.  It  came  from  the  lower  end  of 
the  yard.  Q.  How  fast  was  It  coming  when 
you  saw  it?  A.  It  was  rupnlng  faster  than 
it  ought  to  be.  They  gave  it  a  kick,  and  flew, 
and  left  It  Q.  Was  anybody  down  there 
with  it?  A.  No,  sir.  Q.  How  far  was  It 
from  this  exploded  car  at  the  time  you  say 
it  was  kicked?  A.  It  was  a  right  smart 
piece,  about  the  length  of  five  or  six  cars.  Q. 
How  many  cars  were  kicked?  A.  Two.  Q. 
Box  or  fiat  cars?  A.  Flats  or  pig  Iron  cars. 
Q.  How  high  up  was  the  railing  that  the  pig 
Iron  was  in?  A.  It  was  a  deep  car.  It  was 
the  same  as  a  box  car.  It  was  of  them  big 
iron  cars.  I  forget  bow  mnch  they  hold. 
There  was  two  of  them  hit  It  Q.  How  long 
after  you  saw  them  before  they  bumped?    A. 
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It  waa  right  Immediately,  and  tben  every* 
tbing  was  faUing  and  rattling,  and  people 
hollering  and  screaming." 

Robert  Hale  testlfled  as  follows:  "Q.  Do 
jon  know  anything  about  this  dynamite  car 
being  hit  and  exploded  in  the  yard?  A.  I 
know  I  heard  some  cars  bump  together  and 
I  iieard  the  explosion.  Q.  How  long  after  the 
cars  bumped  together  before  the  explosion? 
A.  Just  a  second.  Q.  With  what  force?  A. 
Tbey  struck  very  hard,  because  I  made  the 
remark  to  the  clerk:  That  fellow  Is  punch- 
ing hard  this  morning.'  Q.  How  long  after 
the  bump  before  the  explosion?  A.  I  had 
hardly  got  the  words  out  of  my  month." 

T.  A.  Batcher  testified  as  follows:  "Q.  If 
you  know  wiiat  produced  that  explosion,  I 
will  get  you  to  state  to  the  court.  A.  I 
know  this.  I  saw  a  string  of  cars  come  down 
and  hit  together,  and  then  In  an  instant  the 
explosion  come.  I  was  sitting  there  talking 
to  a  colored  man  by  the  name  of  Tate,  and 
we  were  at  work  up  there  together,  and  the 
flash  come,  and  I  said,  'Good  Ood;  look  at 
the  lightning !' " 

Jewett  Oamett  testlfled  as  follows:  "Q. 
Jrmt  before  the  explosion  occurred,  did  you 
see  a  Southern  engine,  or  any  other  engine, 
moTlng  cars  in  the  switchyard  down  towards 
tbe  southern  end?  A.  I  could  not  see  wheth- 
er It  was  moving  any  cars  or  not ;  but  it  was 
going  in  and  out  down  there.  Q.  How  close 
np  did  that  engine  continue  to  the  time  of 
tbe  explosion?  A.  Right  np,  from  what  I 
could  see  of  it.  It  was  on  the  left-hand  side 
coming  this  way,  going  north.  The  engine 
was  headed  south,  but  waa  going  north.  Q. 
Ton  say  that  It  was  running  north?  A.  Tes, 
sir;  it  was  moving  back  and  forwards,  and 
the  last  time  I  noticed  it  It  was  standing  still 
after  the  explosion.  Q.  Well,  Just  before 
that  explosion,  it'hlch  way  was  it  going  the 
last  time  yon  noticed?  A.  I  do  not  remem- 
ber which  way  it  was  going  then,  when  I 
last  noticed  it  It  was  just  moving  back  and 
forth,  and  we  were  hurrying  to  load  the  car. 
Q.  How  long  before  the  explosion  did  you 
notice  it?  A.  Two  or  three  minutes,  I  guess. 
Q.  Well,  did  you  see  It  after  the  explosion? 
A.  Tes,  sir;  I  came  In  about  five  minutes 
after  the  ecplosion.  Q.  Where  waa  it  then? 
A  It  was  setting  over  there  near  the  switch 
that  turns  off  for  coming  up  this  way,  this 
Bide  of  the  Commercial  Hotel." 

Geo.  Henderson  testified  as  follows:  "Q. 
Well,  do  you  know  anything  about  this  ex- 
plosion and  collision  of  cars?  A.  I  think  I 
do.  Q.  Tell  the  Jury  what  you  know,  and 
what  your  opportunities  were  for  knowing. 
A  I  saw  tbe  engine  switching  np  the  south 
end  of  tbe  yard  there,  and  give  tbe  cars  a 
ki(^,  and  they  came  right  on  and  struck  that 
box  car  that  was  standing  there  that  explod- 
ed, and  when  the  cars  came  together  there 
was  a  flash  of  lightning  run  out,  and  the 
thing  went  off.  •  •  •  Q.  Tou  understand 
that  location,  do  you  (pointing  to  plat)?  A. 
les,  sir;  right  there  la  where  they  were  lack- 


ing those  cars.  This  is  tbe  Commercial 
Hotel.  Q.  Yes.  A.  Right  In  here,  now,  is 
where  they  were  Idcklng  those  cars.  Q. 
Were  they  kicking  them  from  up  this  way? 
A.  They  kicked  them  from  here  right  down 
this  way.  Q.  How  far  did  the  engine  follow 
them?  A.  The  engine  never  followed  them 
very  far.  They  gave  them  a  Idck,  and  cut 
loose.  Q.  How  many  cars  were  turned  loose 
in  that  kick?  A.  I  couldn't  say.  I  was  too 
far  away,  and  there  were  cars  on  each  side 
of  the  track  where  the  cars  were  running. 
They  were  brand  new  steel  cars;  Southern 
steel  cars,  some  of  them  was.  Q.  And  you 
watched  them?  A.  Yes,  sir;  I  saw  them 
when  they  struck.  Yes,  sir;  I  did.  Q.  How 
did  they  strike?  What  degree  of  speed  did 
they  have?  A.  They  had  a  pretty  good 
speed.  •  •  *  Q.  Just  a  lone  car  standing  by 
itself?  A.  Yes,  sir;  that  box  car  was  stand- 
ing there  by  Itself.  Q.  And  the  thing  that 
hit  It  was  a  new  steel  coal  car?  A.  Yes,  sir. 
Q.  And  when  It  bumped  that  lone  dynamite 
car  up  there  she  bursted?  A.  In  a  flash  of 
lightning.  Q.  And  you  heard  the  exploslou? 
A.  Yes,  sir.  Q.  How  many  dynamite  cars 
exploded  there  that  day?  A.  There  wasn't 
but  one.  Q.  But  it  was  of  a  sort  of  a  double- 
barrel  order?  A.  Yes,  sir;  I  guess  there 
were  two  kinds  of  material  in  it  Is  what  made 
that  double  explosion." 

Mrs.  Murphy  testified  as  follows:  "Q.  State 
where  yon  last  saw  those  cars.  A.  The  last 
I  saw  of  them  they  were  going.  They  were 
in  behind  a  building.  Q.  Were  they  moving 
rapidly?  A.  Yes,  sir ;  they  set  them  In  rapid- 
ly. Q.  Yon  say  you  know  where  the  explo- 
sion was.  State  how  they  were  moving  with 
reference  to  that  point.  A.  They  were  mov- 
ing fast  Q.  In  what  direction?  A.  Going 
towards  where  the  explosion  was.  Q.  Did 
the  engine  Idck  those  cars  in  more  rapidly  or 
less  rapidly  than  usual?  A.  They  were  kick- 
ing them  In  fast  was  what  made  me  look 
out  north.  It  cut  loose,  and  the  cars  tbey 
went  on  down  the  track.  Q.  Did  It  damage 
the  house  you  were  In?  A.  Tore  It  all  to 
pieces." 

The  witness  Fred  Densmore,  after  stating 
that  he  was  on  the  ground  where  a  tent  for 
a  show  was  being  erected  at  the  time  the 
explosion  occurred,  and  that  he  had  Just  ar- 
rived at  that  place,  which  was  on  the  east 
side  of  the  railroad,  when  the  explosion  oc- 
curred, he  stated  that  he  came  from  the 
west  side  of  the  railroad,  where  he  resided, 
and  crossed  the  tracks  near  the  Commercial 
Hotel,  and  continued  as  follows:  "Q.  Did 
you  see  an  engine  there,  or  any  switching 
there  in  the  yard?  A.  I  saw  an  engine  right 
there  at  the  road  crossing  Just  as  I  crossed 
over.  I  stopped  here  (indicating)  Just  about 
a  minute  and  a  half  to  wait  for  the  engine 
to  get  out  of  my  way  until  I  could  get  over. 
Q.  What  was  the  engine  doing?  A.  Pushing 
some  cars  around  there.  Q.  Which  way  was 
the  nose  of  the  engine  turned?  A.  Towards 
Knoxville.    Q.  The  cowcatcher  was  towards 
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KnOzrlUeT  A.  Yes,  sir.  Q.  In  what  way 
was  It  pushing  those  cars?  A.  Right  back 
down  this  way.  Q.  You  say  that  yon  stop- 
ped there  at  that  time  for  them  to  get  out  of 
your  way?  A.  I  stopped  right  here  In  the 
road  crossing.  It  was  in  my  way.  That  Is 
the  reason  that  I  stopped.  As  quick  as  it 
pushed  across  there  I  went  on  across.  Q. 
Which  did  It  push  the  cars  down,  fast  or 
slow?  A.  Right  back  down  that  way  fast 
Q.  You  say  that  was  a  few  mlnqtes  before 
the  explosion?  A.  Yes,  sir.  Q.  Did  you  see 
what  became  of  that  engine?  A.  No,  sir;  I 
never  noticed  what  became  of  It,  any  more 
than  just  about  the  time  I  got  half  way  over 
to  the  show  ground  It  was  coming  back  up 
this  way,  after  It  had  shoved  the  cars.  Q. 
What  became  of  the  cars  it  shoved?  A.  The 
cut  of  cars  went  on  yon  way.  Q.  Did  you 
after\('ards  see  where  the  car  of  dynamite  ex- 
ploded? A.  Did  I  see  it?  Q.  Yes,  sir.  A. 
Yes,  sir.  Q.  In  what  direction  did  those  cars 
kicked  loose  go  with  reference  to  that  car  of 
dynamite?    A.  They  went  right  toward  it" 

Joseph  Phillips  testified  as  follows:  "Q. 
Did  you  flee  anything  up  there,  or  did  you 
see  the  explosion?  A.  Yes,  sir;  I  saw  the 
explosion,  and  saw  the  engine  switching.  Q. 
Did  you  see  anything  Just  before?  Did  you 
see  any  owitching  in  the  yard  of  the  railroad 
company  just  prior  to  the  explosion?  A. 
Yes,  sir;  I  saw  an  engine  switching.  Q. 
Where  was  that  engine?  A.  It  was  on  the 
south  end  of  the  yard.  Q.  The  south  end? 
A.  Yes,  sir.  Q.  Do  you  know  where  the  old 
Commercial  Hotel,  or  the  Mountain  Home 
Hotel,  is  situated?  A.  Yes,  sir.  Q.  Where 
with  reference  to  that  botej?  A.  Well,  the 
engine  was  switching  right  there  at  the  Ck>m- 
mercial,  back  in  this  side  of  the  Commercial, 
toward  the  depot  Q.  From  the  Commercial 
Hotel  toward  the  depot?  A.  Yes,  sir.  Q. 
Now  explain  to  the  jury  what  you  saw  that 
engine  do.  A.  Well,  she  backed  in  there  with 
some  cars  and  cut  loose  from  them,  and  the 
cars  came  on  down  toward  the  north  end,  and 
the  engine  went  back  that  way  (indicating 
south).  Q.  How  did  those  cars  go,  slow  or 
fast?  A.  They  were  going  fast.  I  call  it 
pretty  fast  Q.  What  did  the  engine  do  when 
it  cut  loose  from  the  cars?  A.  It  went  back 
toward  the  Commercial  Hotel.  Q.  How  did 
it  go  back,  fast  or  slow?  A.  It  went  toler- 
ably fast  Q.  Did  you  see  what  became  of 
those  cars?  A.  They  went  on  down  there 
and  butted  a  box  car.  Q.  What  box  car  was 
that?  A.  It  was  the  one,  I  reckon,  that 
blowed  up.  It  was  supposed  to  be  the  one. 
Q.  It  was  right  where  the  explosion  occur- 
red? A.  Yes,  sir.  Q.  How  did  it  butt  that 
car?  A.  It  butted  It  pretty  heavy.  Q.  When 
was  that  explosion  with  reference  to  the  butt- 
ing of  that  car?  A.  Right  then,  instantly. 
Q.  Right  then,  instantly?    A.  Yes,  sir." 

James  Powers  stated  that  Doug's  passenger 
train  left  the  station  a  few  minutes  before 
the  explosion,  and  continued  as  follows:  "I 
saw  an  engine  coming  from  the  southern  end 


of  the  yard,  and  it  seemed  like  there  was  ei- 
ther one  or  tvto  cars  to  it,  and  it  kicked  the 
car  or  cars  back  in.  I  saw  one.  I  didn't  pay 
very  much  attention  to  the  car,  for  it  attract- 
ed my  attention  the  engine  going  in  such  a 
flight.  I  wasn't  use  to  seeing  them  switch- 
ing so  fast,  and  that  drawed  my  attention, 
and  I  noticed  the  engine,  and  it  went  out  of 
my  sight  above  the  depot  and  I  Just  turned 
around,  and  aimed  to  step  across,  and  then 
the  explosion  happened,  and  that  was  the  last 
I  knowed.  I  didn't  know  anything  more  for 
some  time.  It  knocked  me  down,  Q.  Do  yoa 
know  what  became  of  that  car  or  cars  that 
was  kicked  by  that  engine?  A.  It  came  north 
toward  where  they  showed  me  afterwards,  to 
where  the  hole  was  dug  out  in  the  ground, 
where  that  car  was  torn  up." 

William  Lovltt  testified  as  follows:  "Q. 
Now,  Mr.  Lovitt  please  state  to  the  jury 
fully  what  you  saw  take  place  just  prior  to 
and  at  the  time  of  the  explosion.  A.  Weil,  I 
was  sitting  there  in  my  door,  and  I  was 
looking  at  Doug's  train  going  out— that  was 
the  Mlddlesboro  train ;  and  I  was  still  sitting 
there,  and  these  cars  followed  him,  and  they 
looked  like  steel  gons  to  me,  until  they  came 
In  and  struck  this  car,  where  them  cars  were 
setting  there.  I  saw  one  box  car,  and  looked 
like  flat  cars,  and  when  they  struck  it  the 
explosion  went  off.  That  is  all  I  seat  Q. 
You  say —  Where  did  those  ears  come  from? 
From  what  direction?  A.  They  came  from 
the  south  end  of  the  track.  Q.  They  came 
from  the  south  end  of  the  track?  A.  Yes,  sir. 
Q.  What  rate  were  they  going,  Mr.  Lovitt? 
A.  They  were  going  at  a  right  smart  rate. 
They  bumped  together  pretty  hard  when  I 
saw  them.  Q.  And  running  from  the  south 
end  up  titat  way?  A.  Yes,  sir;  they  were 
running  from  the  south  end.  Q.  Did  yon  see 
the  engine?  A.  No,  sir;  I  never  saw  the 
engine.  I  saw  the  smoke  of  it  The  engine 
was  in  behind  the  depot  from  where  I  was 
sitting.  From  where  I  was  sitting  I  couldn't 
see  the  engine.  Q.  C!ould  you  see  which  way 
the  engine  went  after  it  cut  loose  from  those 
cars?  A.  The  engine  was  going  south.  Q. 
And  when  was  that  explosion  with  reference 
to  the  time  those  cars  coming  north  struck 
the  other  car?  A.  How  Is  that?  Q.  When 
was  the  explosion  with  reference  to  the  time 
that  those  cars  coming  north  struck  the  oth- 
er car?  A.  Just  as  soon  as  they  came  on 
down  and  hit  It  Q.  When  they  hit  it  the  ex- 
plosion occurred?  A.  Yes,  sir;  just  as  soon 
as  they  hit  It" 

James  Scarbrough  testified  as  follows: 
"Q.  State  what  you  heard  at  the  time  of  the 
explosion,  and  Immediately  before,  if  any- 
thing. A.  I  was  in  the  room  there,  with  noth- 
ing to  attract  my  attention,  and  I  heard  an 
engine  running,  switching  cars  and  running, 
and  I  heard  one  unusually  heavy  bump,  and 
it  attracted  my  attention  that  It  was  some- 
thing unusual,  and  immediately  after  I  beard 
two  reports.  I  thought  something  moved  un- 
der me.    I  was  on  the  second  floor,  and  it 
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sounded  aa  thongh  they  turned  some  beary 
object  over  two  times,  and  Immediately  I 
beard  tbe  windows  and  glass  begin  to  fall." 

A.  B.  Botts  testified  as  follows:  "Q.  Did 
you  see  any  switching  going  on  in  the  yard 
Just  before  the  explosion?  A.  One  engine. 
Q.  Where  was  It?  A.  Up  south  from  the 
depot.  Q.  Where  with  reference  to  the  Com- 
mercial Hotel?  A.  Between  the  Commercial 
Hotel  and  the  depot  Q.  What  kind  of  an 
engine  was  It?  A.  I  don't  know.  Q.  What 
did  yon  see  it  doing?  A.  I  saw  it  kick  three 
coal  cars  back  north,  and  she  broke  loose 
or  cut  loose,  and  she  wait  back  towards  the 
Commercial  Hotel.  Q.  Did  she  kick  them 
back  rapidly  or  slowly?  A.  Fast  Q.  Any 
one  on  the  cars?  A.  One  man.  Q.  What  be- 
came of  him?  A.  He  Jumped  off  and  ran 
ba<^  toward  the  engine.  He  Jumped  out 
from  under  his  cap  or  hat  and  never  stopped 
to  get  it  Q.  Did  you  know  tbe  man?  A. 
No,  Sir.  Q.  How  far  did  these  cars  run  when 
yon  were  noticing  them?  Where  did  you  last 
see  them?  A.  The  last  time  they  had  turned 
back — two  of  them.  Q.  Which  way?  A. 
Tills  way.  Q.  What  started  them?  A.  I 
don't  know.  Q.  Did  they  turn  back  before  or 
after  the  explosion?  A.  It  seemed  to  be 
about  the  same  tlma  Q.  Did  yon  hear  tbe 
crash  of  the  cars?  A.  I  Just  heard  a  big 
noise.  Q.  Was  you  looking  at  them  when  the 
noise  came?  A.  I  was  looking  when  they 
Jumped  back.  Q.  How  far  did  they  Jump 
lM(A?  A.  I  don't  know;  It  knocked  me 
down.  Q.  Were  the  cars  running  up  to  the 
moment  of  the  noise?  A.  Yes,  sir.  Q.  And 
you  saw  two  kick  back?  A.  Yes,  sir.  Q. 
What  became  of  the  others?  A.  I  don't  know. 
I  Just  seen  everything  bulged  up,  and  It 
knocked  me  down.  Q.  How  far  bad  that 
nan  got  back  towards  the  engine?  A.  Thirty 
or  forty  yards.  Q.  Where  did  he  Jump?  A. 
Just  about  the  tank.  Q.  Is  It  kind  of  down- 
grade toward  the  Kentucky  side?  A.  Yes, 
sir.  Q.  And  you  was  up  to  the  south?  A. 
Yes,  sir." 

M.  Ij.  Lloyd  tesUfled  as  follows:  "Q.  Did 
you  see  any  trains  switching  In  tbe  yard? 
A.  yes,  sir.  Q.  Tell  the  Jury  what  you  saw 
that  engine  doing.  A.  I  had  started  to  the 
poet  office,  and  had  got  to  tbe  railroad,  and 
a  train  come  down,  and  I  stopped  and  waited 
until  it  passed  me.  Q.  What  direction?  A. 
I  live  east  and  was  going  west  Q.  What  di- 
rection was  the  train  running?  A.  South.  I 
crossed  the  track  and  got  down  to  the  hotel, 
and  I  stopped  and  came  back  on  a  different 
track.  I  noticed  a  fellow  running  along  with 
three  or  four  cars  In  front  of  blm,  and  he 
cut  them  off  and  let  them  go.  Q.  What  kind 
of  cars  were  they?  A.  I  never  paid  any  at- 
tention. Q.  Three  or  four  of  them?  A.  Yes, 
sir.  Q.  How  did  he  kick  them  back,  rapidly 
or  slowly?  A.  Pretty  fast  Q.  How  far 
were  they  from  the  explosion  at  the  time  he 
cot  tbem  loose?  A.  From  30  to  40  yards.  Q. 
Did  you  notice  tbe  cars  after  be  cut  tbem 
loose?    A.  I  noticed  tbem  going  up,  and  no- 


body with  them.  I  thought  there  should  be. 
Q.  Did  you  notice  a  car  up  there?  A.  Just 
as  I  turned  around  the  explosion  occurred. 
Two  noises.  Just  like  a  thought  •  •  •  Q. 
What  became  of  the  engine?  A.  It  went 
south." 

Tbe  following  persons  saw  an  engine  in  the 
south  end  of  the  yard  in  a  position  to  shunt 
the  cars  against  the  car  loaded  with  dynamite 
and  nitroglycerin,  Immediately  preceding  and 
immediately  after  the  explosion: 

Jack  Klncaid  testified  as  follows:  "Q.  Did 
you  see  any  engine  on  the  yard?  A.  None 
but  tbe  one  that  was  switching.  Q.  Did  you 
see  tbe  passenger  engine?  A.  Yes;  it  was 
gone.  Q.  After  the  passenger  engine  l^t 
that  was  the  only  one  you  saw?  A.  Yes,  sir. 
*  •  •  Q.  Did  it  have  steam  up?  A.  Yes, 
sir.  Q.  Did  yon  see  It  when  It  was  getting 
these  cars  and  switching?  A.  Yes,  sir.  Q. 
Was  it  kicking  the  cars  while  switching.  A. 
Yes,  sir.  Q.  How  many  cars  did  it  kick?  A. 
Two.  Q.  Were  these  cars  coal  cars?  A. 
Yes,  sir." 

A.  L.  A.  Honsely  testified  as  follows:  "Q. 
Tell  what  took  place  before  tbe  explosion. 
Did  you  see  an  engine  switching  any  cars  to- 
ward the  place  where  the  car  of  dynamite 
was  standing  in  the  yard?  A.  Yes,  sir.  Q. 
Tell,  now,  what  happened,  and  what  caused 
you  to  see  it  A.  I  could  not  tell  yon  as  to 
how  many  of  the  cars  were  being  pushed  by 
the  engine,  but  directly  a  train  came  up  there, 
and  I  was  shoeing  a  horse  at  tbe  time,  and 
the  horse  got  frightened,  I  had  to  stop  until 
after  the  engine  and  cars  had  passed  back, 
and  the  explosion  came  after  I  started  ahead 
with  my  work.  Q.  Did  you  see  tbe  engine, 
and  can  you  tell  what  one  It  was?  A.  I  did 
not  pay  that  much  attention  to  It  Q.  What 
did  you  do  Immediately  after  tbe  explosion? 
A.  I  went  down  to  the  place.  Q.  Did  you  see 
the  engine  come  back  toward  your  shop 
about  the  time  or  Just  after  the  explosion — 
tbe  one  that  had  been  switching?  A.  I  do 
not  know  whether  it  was  the  engine  or  not 
I  saw  an  engine  up  here  close,  but  whether 
It  was  the  same  engine  or  not  I  could  not 
tell." 

Geo.  Sweat  testified  as  follows:  "Q.  Did 
you  observe  a  switching  crew  operating  in 
the  south  end  of  tbe  yard  about  that  time? 
A.  Yes,  sir;  Clear  Fork  train  was  making 
up  to  go  out  on  Clear  Fork,  and  it  went  to 
Qie  south  end  of  the  yard  before  the  passen- 
ger engine  pulled  out  and  I  saw  tbe  smoke 
up  towards  the  Commercial  Hotel  about  or  a 
little  before  the  explosion,  but  I  could  not 
see  the  engine.  Q.  Was  it  moving  freight 
cars  in  the  yard.    A.  Yes;   they  had  been." 

D.  D.  Scott  testified  as  follows:  "Q.  Just 
before  you  went  into  tbe  drug  store,  did  you 
observe  any  switching  In  tbe  south  end?  A. 
Just  before  I  got  to  tbe  store,  across  in  front 
of  the  drug  store,  I  noticed  a  freight  train 
switching  on  the  south  end,  and  looked  like 
It  was  conUng  in  from  the  south  end  and 
going  towards  the  depot    Q.  Was  that  en* 
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glne  pulling  or  pnsbing  cars?  A.  I  tblnk  the 
eDglne  was  hidden  from  me  by  the  Commer- 
cial Hotel.  I  tblnk  I  could  bear  the  engine, 
but  I  saw  the  cars  go  In  front" 

Jewett  Oamett  testified  to  seeing  an  engine 
switching  In  the  south  end  of  the  yard,  as 
hereinbefore  copied,  and  as  follows:  "Q. 
And  that  was  the  same  engine  that  had  been 
doing  the  Bwltichlng?  A.  Yes,  sir;  it  was 
standing  over  here  (meaning  on  the  track 
leading  to  the  turntable  and  ash  pit),  popping 
off,  between  the  Hackney  building  and  the 
Commercial  Hotel.  Q.'  It  was  out  on  one  of 
these  tracks  that  mn  out  toward  the  Hack- 
ney building?  A.  Tes,  sir;  It  was  some- 
where near  here.  Q.  When  an  engine  pops 
off  that  way,  it  is  because  the  steam  Is  very 
high,  ia  It  not?  A.  Yes,  sir ;  I  suppose  that 
Is  what  it  Is  for.  Q.  And  this  engine  you 
saw  lying  there  was  full  up  with  steain?  A. 
Yes,  sir;  the  steam  was  up  and  popping  off. 

•  •  •  Q.  Was  you  looking  at  that  engine 
at  the  time  of  tbe  explosion?  A.  No,  sir;  I 
bad  come  out  of  tbe  door  of  the  ice  car,  and 
we  had  one  block  too  many,  and  was  putting 
it  back,  and  looked  out  and  seen  the  engine 
up  there,  and  before  I  got  the  ice  back  tbe 
explosion  occurred.  •  •  •  Q.  It  went  on 
one  of  tbe  tracks  toward  the  Hackney  build- 
ing? A.  Yes;  on  toward  the  turntable.  Q. 
It  Is  one  of  these  tracks  toward  tbe  Hadcney 
building?  A.  Yes,  yes;  It  is  the  track  that 
goes  toward  the  Hackney  building,  and  this 
is  the  one  that  goes  toward  tbe  turntable.  Q. 
And  this  engine  was  pulling  south  and  emit- 
ting a  great  deal  of  smoke?  A.  Yes;  yon 
could  see  it  was  coming  south.  Q.  And 
when  you  got  there  it  bad  backed  out  on  this 
track,  and  was  popping  off  when  you  got 
there?  A.  Yes,  sir.  Q.  And  tbe  man  said, 
•It  is  all  over?'    A.  Yes." 

W.  S.  Harkness,  manager  of  the  JelUco 
Heat  &  Power  Company,  testified  as  follows : 
"Q.  State  whether  or  not  there  was  another 
engine  had  been  switching  cars  Just  before 
that  explosion.  A.  I  could  not  say  whether 
it  liad  been  switching  or  not.  Iqimedlately 
afterwards  I  saw  the  smoke  near  tbe  Com- 
mercial Hotel,  and  another  engine  hitched  on 
my  car  of  Ice  and  brought  It  up.  (Witness 
had  been  loading  a  car  with  ice  a  few  hun- 
dred   yards    south   of    the   railroad    yard.) 

•  •  •  Q.  When  you  got  to  this  crossing  at 
the  Commercial  Hotel,  where  was  that  en- 
gine located,  if  you  know?  A.  I  come  up  on 
the  switch  engine  at  a  point  about  the  letter 
E,  I  should  Judge  about  100  feet,  or  possibly 
150  feet,  from  the  road  crossing  near  the 
Commercial  Hotel,  and  north  of  the  railroad 
crossing.  This  engine  was  backing,  and  the 
car  of  ice  was  attached  to  the  head  of  the  en- 
gine, and  the  engine  was  backing,  and  I  was 
on  the  engineer's  side,  and  I  got  off  and  came 
around  the  tender,  and  there  was  a  railroad 
man — looked  to  me  like  an  engineer  of  tbe 
switching  crew — and  be  said,  'We  have  done 
something.'  Do  not  remember  what  tbe  ex- 
act words  were.    And  we  said,  'What  is  tbe 


matter?'  and  he  said,  'That  car  of  dynamite 
is  blown  up.'  There  was  an  engine  standing 
on  the  turntable  track,  and  the  Daisy  track 
are  side  by  side.  There  was  an  engine  stand- 
ing on  the  turntable  track.  Q.  Did  this  man 
who  come  across  there  come  from  this  en- 
gine? A.  He  was  coming  from  this  point  on 
the  Harkness  [Hackney]  track.  •  •  •  Q. 
When  did  you  notice  the  smoke  of  what  you 
took  to  be  an  engine  up  in  the  yard?  A. 
When  I  come  out  and  looked  to  see  what  tbe 
trouble  was.  Q.  Where  was  the  engine  at 
that  time?  A.  Seemed  to  me  to  be  alongside 
of  the  Commercial  Hotel.  Q.  How  far  is  the 
Commercial  Hotel  from  where  you  were?  A. 
I  could  not  say,  but  I  should  Judge,  taking  it 
in  city  blocks,  it  would  be  about  four  blocks." 

Geo.  Henderson  testified  as  follows:  "Q. 
Tell  the  Jury  what  yon  know,  and  what  yonr 
opportunities  were  for  knowing.  A.  I  saw 
tbe  engine  switching  up  in  the  south  end  of 
the  yard  there,  and  give  the  cars  a  kick, 
and  they  came  right  on  down  and  struck  that 
box  car  tliat  was  standing  there,  that  explod- 
ed, and  when  the  cars  came  together  there 
was  a  flash  of  lightning  run  out,  and  tbe 
thing  went  off."  (See,  also,  the  quotation 
heretofore  copied  from  his  testimony.) 

Mrs.  Nettle  Murphy  testified  as  follows; 
"Q.  Did  you  notice  anything  going  on  in  tbe 
yard  previous  to  the  explosion?  A.  I  noticed 
an  engine  switching  there.  Q.  How  long  be- 
fore tbe  explosion?  A.  Just  a  few  minutes. 
Q.  Where  was  the  engine  when  you  saw  It? 
A.  Up  above  the  depot,  towards  the  Com- 
mercial House.  Q.  South  of  tbe  depot?  A. 
Yes,  sir.  Q.  What  was  it  doing?  A.  Setting 
some  cars  In.  •  •  •  Q.  What  did  you 
see  the  engine  doing?  A.  I  happened  to  look 
out  The  engine  was  making  an  awful  noise. 
They  were  setting  them  in  here  (indicating). 
They  set  them,  and  they  run  back.  The  en- 
gine run  south.  My  little  boy  was  with  me 
in  tbe  kitchen,  and  I  Just  turned  around  and 
picked  up  tbe  stove  hook,  and  I  heard  it 
hit  the  other  car,  and  tbe  explosion  went 
off." 

Scott  Oaks  testified  as  follows:  "Q.  Where 
were  you  at  tbe  time  of  tbe  explosion,  at 
Jellico  in  September  last?  A.  I  was  between 
tbe  depot  and  tbe  Commercial  Hotel — ^what 
Is  known  as  the  'Mountain  Home  Hotel'  now. 
Q.  State  whether  or  not  you  saw  any  switch- 
ing in  the  yards  Just  prior  to  the  explosion. 
A.  Yes,  sir;  I  saw  an  engine  south  of  the 
depot  doing  some  switching  over  on  the  right- 
band  tracks  as  I  was  going  south,  up  to- 
wards the  Commercial  Hotel.  Q.  Which  way 
was  that  engine  beaded — ^the  nose  of  it  tbe 
cowcatcher?  A.  It  was  beaded  sonth,  to- 
wards Knoxville  from  Jellico.  Q.  How  long, 
Mr.  Oaks,  was  that  before  the  explosion?  A. 
Well,  it  was  between  a  minute  and  two  min- 
utes; maybe  three  minutes.  I  don't  know 
exactly.  Q.  Do  you  know  where  the  dyna- 
mite car  was  that  exploded?  A.  No,  sir; 
nothing  more  than  I  know  where  the  hole 
was  after  the  explosion.     Q.  Do  you  know 
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where  the  hole  was?  A.  Yes,  sir.  Q,  Well, 
from  that  evidence  as  to  where  it  was, 
where  were  those  cars — in  what  direction 
was  those  care  from  this  car  of  dynamite, 
where  tbey  kicked  in  there?  A.  They  were 
going  towards  that  hole.  Q.  State  whether 
or  not  they  were  going  slow  or  fast  after 
they  were  kicked.    A.  They  were  going  fast." 

Jack  Bums,  superintendent  of  the  Proctor 
coal  mines,  testified  as  follows:  "Q.  Where 
was  that  engine?  A.  It  sounded  down  there 
by  the  depot.  I  couldn't  tell  how  close. 
The  JelUco  Grocery  building  was  between 
me  and  the  car.  Q.  How  could  you  tell 
that  tbe  engine  was  there?  A.  By  hearing 
it  Q.  By  bearing  It?  A.  Yes,  sir.  Q.  And 
how  long  was  that  before,  and  when  was 
that  with  reference  to  the  time  of,  tbe  ex- 
plosioa?  A.  I  will  say  a  minute  or  a  minute 
and  a  balf.  There  was  enough  time  for  me 
to  walk  across  the  street  I  started  down 
throagh  the  yard  toward  the  railroad  when 
the  explosion  occurred.  Q.  How  far  did  you 
walk,  Mr.  Boms?  A.  Oh,  I  guess  50  or  60 
feet,  or  maybe  76  feet ;  say  75  feet" 

E.  L.  Grimes  stated  that  he  waited  for  an 
engine  to  leave  the  crossing,  so  that  he  could 
go  to  bis  home  near  the  Commercial  Hotel, 
on  the  west  side  of  the  railroad;  that  as 
soon  as  tbe  engine  cleared  the  crossing  he 
walked  to  his  house,  and  within  a  few  min- 
utes tbe  explosion  occurred. 

S.  S.  Trammel!  testified  that  about  one 
minute  after  the  explosion,  he  saw  an  engine 
with  steam  up  in  the  south  end  of  the  yard, 
near  tbe  Commercial  Hotel.  Also  see  tbe 
quotations  from  the  testimony  of  Fred  Dens-' 
more,  Joseph  Phillips,  James  Powers,  Wil- 
liam LoTltt,  A.  B.  Botts,  and  M.  L.  Lloyd. 

We  find  that  appellee  produced  14  witness- 
es, some  of  whom  saw  tbe  collision  and  the 
explosion,  and  the  others  saw  cars  kicked  in 
the  direction  of  the  car  loaded  with  the  dy- 
namite and  nitroglycerin  a  moment  or  two 
before  the  explosion.  Appellee  also  introduc- 
ed 18  witnesses  who  saw  an  engine  switch- 
ing in  the  south  end  of  the  yard,  Immediately 
before  and  af tw  the  explosion,  and  at  a  place 
from  which  it  could  have  shiyited  the  cars 
and  caused  the  explosion. 

Appellants'  position,  in  short  is  that  all 
these  witnesses  were  in  error,  for  the  rea- 
son that,  first  no  engine  was  at  tbe  place 
or  in  a  position  to  hare  kicked  cars  against 
the  car  loaded  with  dynamite  and  nitroglyc- 
erin; second.  If  an  engine  had  been  in  such 
a  position,  it  could  not  hare  done  so,  for 
there  were  other  cars  upon  the  track  between 
it  and  tbe  car  containing  the  dynamite  and 
nitroglycerin.  Appellants  contend  that  the 
explosion  was  caused  by  one  Walter  Rogers 
shooting  into  the  car  with  a  22  rifie.  We  will 
quote  the  testimony  on  these  three  proposl- 
tiona  in  the  order  they  are  stated. 

Appellants'  train  dispatcher,  located  In 
EnoxTllle,  Tenn.,  testified  from  the  train 
sheets  that  be  had  before  him,  and  which 
were  made  by  him  from  reports  by  telegram 


as  to  arriral  and  departure  of  trains  in  and 
from  Jellico  on  the  morning  of  the  21st  of 
September,  1906,  the  day  of  the  explosion,  as 
follows:  "Passenger  engine.  No.  17S4,  left  at 
6:15  a.  m.  Freight  engine.  No.  680,  left  at 
7:35  a.  m.  Freight  engine.  No.  686,  arrived 
at  7:35  a.  m.  Switch  engine.  No.  277,  no 
time  given.  Doug's  engine,  no  time  given. 
Show  engine,  No.  Ill,  no  time  given.  Proctor 
Coal  Company's  engine,  in  and  about  yard  all 
the  time." 

The  evidence  shows  that  neither  engines 
Nob.  1784,  680,  277,  111,  Doug's  engine,  nor 
the  Proctor  Coal  Company's  engine,  was  in 
the  yard  at  the  time  of  the  explosion,  or,  if 
there,  were  not  in  a  position  to  have  kicked 
cars  against  the  car  containing  the  dynamite 
and  nitroglycerin.  This  eliminates  all  the 
engines  reported  by  the  train  dispatcher,  ex- 
cept engine  No.  686,  which  brought  into  Jel- 
lico two  freight  cars,  according  to  the  con- 
ductor, or  three,  according  to  the  dispatcher 
from  his  train  sheet  This  engine,  as  stated, 
arrived  in  Jellico  at  7 :35,  as  per  train  sheet 
or  at  7:40,  according  to  the  conductor's  reg 
ister  at  depot  In  Jellico. 

W.  F.  Robertson,  who  at  the  time  of  th» 
explosion  was  agent  for  the  Southern  ana 
the  LoulsvUle  &  Nashville  Railroad  Compa- 
nies, stated  that  engine  No.  686  arrived  lb. 
Jellico  at  7:35  with  two  loaded  cars. 

J.  W.  Cook  testified  as  follows:  "Q.  Did 
you  see  any  Immediately  afterwards?  Did 
you  see  6867  A.  Well,  yes ;  but  it  was  over 
there.  Q.  Where  was  it?  A.  It  was  on  the 
pit — cinder  pit  Q.  Was  that  engine  over 
there  at  the  time  you  were  looking  around  at 
these  cars  being  located  there,  before  tbe  ex- 
plosion— 686,  did  you  see  It  moving  around 
In  there  anywhere?  A.  No,  sir ;  I  did  see  It 
moving  over  there.  I  seen  it  on  tbe  main  line 
before  the  explosion.  Q.  Xod  saw  It  on  the 
main  line?  A.  Yes,  sir.  Q.  Tliat  was  as  It 
came  up?  Tell  what  686  was  doing.  A.  It 
Just  came  up  from  down  in  the  south  end  of 
the  yard.  Q.  Coming  from  towards  Knox- 
ville?  A.  Yes,  sir ;  up  the  main  line  with  the 
engine  and  cab.  I  was  on  the  platform.  Q. 
Do  you  know  where  it  had  left  Its  cars?  A. 
No,  sir.  Q.  Now  the  engine  and  cab —  A. 
Came  on  up  the  main  line  and  passed  tbe  de- 
pot, and  I  don't  know  where  it  went  after 
that  until  after  tbe  explosion.  Q.  After  tbe 
explosion  you  saw  it  over  there?  A.  Yes,  sir. 
Q.  Could  it  have  got  over  there  after  tbe  ex- 
plosion? Could  it  have  gone  up  there,  and 
passed  this  hole  and  debris  and  all,  after  the 
explosion?  A.  No,  sir;  the  tracks  were  all 
torn  up.  Q.  That  shows  you,  don't  It,  that 
It  must  have  gone  before  the  explosion?  A. 
Yes,  sir.  Q.  It  was  beaded  toward  Enox- 
riUe?  A.  I  don't  know.  I  never  noticed.  Q. 
It  came  along  there,  this  engine  and  the  cab, 
and  you  don't  know  what  It  had  done  with 
Its  cars?  A.  No,  sir.  Q.  It  had  come  from 
KnoxvUle,  hadn't  It?  A.  Yes,  sir.  Q.  And 
had  dropped  its  cars  somewhere,  and  came 
along  up  here,  and  you  saw  it  coming  up  this 
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way?  A.  Tea,  sir.  Q.  After  the  explosion 
you  saw  It  down  here?  A.  Yes,  sir.  Q.  And 
you  say  that  It  couldn't  have  got  there  after 
the  explosion?  A.  I  don't  see  how  It  conld. 
Q.  Unless  they  carried  It  In  a  meal  bag?  A. 
Tes,  sir." 

W.  O.  Greer,  night  hostler  In  the  railroad 
yard,  testified  as  follows:  "Q.  Where  was 
086  when  yon  saw  It  next  time?  A.  686?  I 
had  gotten  about  half  way  home,  and  I  heard 
the  blower  start,  and  I  looked  and  saw  It  In 
the  pit  Q.  What  la  the  blower?  A.  It  Is 
something  we  use  to  give  It  draft  to  dean 
the  fire  quick,  to  keep  the  smoke  from  coming 
out  of  the  door.  Q.  And  yon  looked,  and 
where  was  It  standing?  A.  It  was  standing 
on  the  pit  I  could  see  from  where  I  was. 
Q.  Was  there  any  explosion  up  to  that  time? 
Had  anything  occurred  down  here  at  all?  A. 
No,  sir.  Q.  And  then  you  saw  It  again  up 
here  with  the  blower?  A.  Tesy  air.  Q. 
Steam,  etc,  going  up  high?  A.  He  waa  clean- 
ing the  fire.  Q.  How  would  that  be?  How 
would  he  have  to  have  gone  to  that  place, 
from  the  time  you  left  him  and  started  home 
to  go  to  bed?  A.  There  was  only  one  way  to 
come  down  the  main  track,  and  that  was  to 
come  north  down  the  main  track  and  head  in 
on  the  pit  trade.  There  is  only  one  way  to 
get  there."  The  witness  stated  that  imme- 
diately after  680  left  the  yard  he  walked 
about  200  yards  to  hia  room,  pulled  off  his 
shoes,  and  at  that  moment  the  explosion  oc- 
curred. 

W.  D.  Stanflll,  the  day  hostler  in  the  yard, 
after  stating  that  he  took  charge  of  engine 
No.  686  upon  its  arrival  in  the  south  end  of 
the  yard,  and  took  it  to  the  north  end  and 
placed  It  on  the  ash  pit,  testified  as  fol- 
lows: "Q.  Where  were  you  at  the  time  of 
the  explosion?  A.  I  was  down  on  the  pit 
cleaning  my  engine.  Q.  You  were  down  on 
the  pit  cleaning  your  engine?  A.  Beginning 
to  shake  the  grates  on  the  engine." 

L.  P.  Smith  testified  as  follows:  "Q.  Did 
you  see  any  other  engine  come  into  the  yard 
after  the  switch  engine  had  gone  south 
(meaning  engine  2T7)?  A.  Yea,  sir;  one  of 
them  600's  come  in.  Q.  Do  yon  know  what 
l>ecome  of  that?  A.  Why,  they  came  with 
the  cars  in  front  of  it,  and  the  caboose,  and 
put  it  on  one  of  those  back  tracks  In  there. 
Then  they  went  back  towards  the  south  end 
and  came  out  on  the  main  line,  and  went  up 
to  the  north  end  of  the  trade,  and  from 
there  went  to  the  ash  pit  Q.  Did  yon  see 
any  train  go  out  of  Jellico  with  a  600  class 
engine  about  then?  A.  Tes,  sir;  after  Stan- 
flll had  pulled  in  with  his  engine  on  the 
main  line,  after  getting  out  south,  why  there 
was  another  engine  there  made  up  a  train 
with  the  caboose  went  out  Q.  Another 
train  with  a  600  engine  went  out?  A.  Tea, 
sir.  Q.  How  long  was  that  before  the  ex- 
plosion? A.  Which  one  was  that?  Q.  The 
one  with  the  600  engine  that  went  off  after 
the  one  that  Stanflll  took  charge  of?  A.  I 
couldn't  say,  air,  exactly  what  time  it  was. 


I  never  paid  particular  attention  to  the  mat- 
ter, you  understand;  but  it  waa  some  con- 
siderable time  yet  Q.  It  passed  out  of  your 
view  there?  A.  Yes.  Mr.  Fowler:  Tes,  of 
course.  By  Mr.  Smith:  Q.  Did  you  see  tbe 
passenger  train  pull  out — the  L.  &  N.  pas- 
senger train?  A.  No,  air;  that  was  at  the 
depot,  yon  see,  and  I  was  about  75  yards 
from  the  depot,  south  of  there.  Q.  Was 
there  any  switching  being  done  in  the  yards 
there  after  those  trains  left?  A.  No,  sir; 
none  that  I  know  of,  not  on  the  south  end." 

Andrew  Klmbrough,  who  was  unloading 
coal  from  a  wagon  into  a  car  located  on  the 
Daisy  track,  for  In.  P.  Smith,  for  about  12 
minutes  before  tbe  explosion,  testified  as 
follows:  "Q.  State  whether  or  not  any  cars 
or  engines  were  moving  in  the  south  end  of 
the  yard,'  or  doing  any  switching,  Jnst  be- 
fore the  explosion,  or  while  you  were  on  that 
wagon  unloading  the  coal.  A.  Well,  there 
wasn't  any  whilst  I  waa  unloading.  There 
wasn't  any  moving  at  all.  There  was  an 
engine  went  out  Just  as  I  was  coming  up 
to  the  railroad.  Q.  What  kind  of  an  engine 
was  that?  A.  It  was  one  of  these  600's. 
Q.  Was  It  attached  to  a  train?  A.  Tes,  sir. 
Q.  Which  way  was  the  engine  going?  A. 
It  was  going  towards  KnoxvlUe." 

J.  B.  Montgomery,  a  clerk  in  tbe  station 
in  Jellico,  testified  as  follows:  "Q.  And  yoo 
got  over  there  in  this  seat  before  the  explo- 
aion?  A.  Yes,  sir;  when  I  came  down  stairs 
the  L.  &  N.  passenger  train  was  Just  ready 
to  leave.  Q.  Just  ready  to  leave?  A.  Tes, 
sir;  the  engine  was  blowing  very  hard,  and 
harder  than  I  thought  I  had  ever  heard  it, 
and  that  attracted  my  attention,  and  I  look- 
ed down;  and  after  I  got  over  there,  when 
I  got  to  these  two  tracks — the  force  of  hab- 
it makes  me  look  both  ways  to  see  If  an  en- 
gine Is  moving  or  cars  moving,  and  I  looked 
up  towards  the  turntable^  and  I  saw  an  en- 
gine standing  on  the  ash  pit,  and  then  right 
over  next  to  the  ash  pit  another  engine,  and 
the  L.  &  N.  engine  Just  ready  to  go  out,  are 
the  only  engines  I  saw  whatever  at  all.  I 
got  across  and  went  to  sit  down  on  the  seat, 
and  the  explosion  took  place,  and  struck  me, 
and  knocked  me  out.  Q.  Do  you  remember 
what  engine  that  was  over  the  cinder  pit? 
A.  No,  sir;  I  don't  remember.  Q.  Do  yon 
know  whether  it  was  a  Southern  engine  or  an 
L.  &  N.  engine?  A.  A  Southern  engine;  I 
don't  know  what  number.  Q.  Did  you  no- 
tice whether  it  was  one  of  the  large  engines 
or  the  small  ones?  A.  I  didn't  notice  the 
number  at  all." 

G.  W.  Montgomery  testified  as  follows: 
"Q.  In  going  from  the  hotel  down  to  tbe 
depot,  would  you  pass  by  an  ash  pit  there 
where  engines  are  cleaned  out?  A.  Tes,  sir; 
I  did.  Q.  State  whether  or  not  you  saw  an 
engine  on  the  ash  pit  A.  I  did.  Q.  Do  you 
know  what  kind  of  an  engine  It  was?  A.  I 
do  not  Q.  Do  you  know  whether  it  was  a 
Southern  engine?    A.  I  Just  don't  know." 

O.  K.  Patterson  stated  that  he  went  to  the 
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■tatloii  at  6:20  a.  m.  on  tbe  monilng  of  tbe 
explosion,  and  while  there  saw  two  box  cars 
standing  on  the  tank  track,  and  continued  as 
follows:  "Q.  What,  If  anything,  was  next  to 
them  (the  box  cars)  as  they  stood  there  on  the 
tank  track?  A.  There  was  some  coal  cars. 
Q.  Next  to  them?  A.  Yes,  sir.  Q.  In  your 
best  Judgment  how  many  of  those  coal  cars 
were  standing  next  to  these  two  box  cars? 
A.  I  would  ija-ve  to  guess  at  it  I  didn't 
tonnt  them.  I  guess  there  were  seven  or 
eight  or  ten  of  them.  Q.  Sev^  or  eight  or 
ten,  somewhere  along  there?  ▲.  Tes,  sir.  Q. 
Do  you  remember  who  was  with  you,  Mr. 
Patterson?  A.  Standing  in  front  of  the  de- 
pot? Q.  Tes,  sir ;  U  yon  remember  anybody 
that  was  there?  A.  Engineer  Wltherspoon 
was  there.  Q.  Engineer  Wltherspoon?  A. 
les,  sir.  Q.  What  engine  was  he  handling? 
A  680.  Q.  Before  the  explosion  did  you  see 
hia  engine,  686?  A.  Yes,  sir.  Q.  Tell  the 
jury  wbere  that  was.  A.  Standing  back  of 
tbe  depot  on  the  cinder  pit  track.  •  •  • 
Q.  That  had  nothing  to  do  with  It  Was  this 
096  there  after  the  explosion,  Just  where  It 
was  before?  A.  Yes,  sir.  Q.  Could  it  have 
got  there,  after  that  explosion,  on  account  of 
the  tracks  being  torn  up?  A.  No,  sir;  it 
could  not  Q.  Where  was  the  111.  still 
there?  A.  Yes,  sir.  Q.  Was  there  any  other 
engine  there  In  that  yard?  A.  I  didn't  see 
any  other  engine." 

J.  J.  Roach  testified  as  follows:  "Q.  Wbere 
was  it  (meaning  engine  686)  the  laert  time  you 
saw  It?  A.  It  was  on  the  pit  after  the  ex- 
plosion. Q.  You  don't  know,  of  course,  bow 
it  got  on  the  pit?  A.  No,  sir.  Q.  You  know 
this — that  it  must  have  got  to  the  pit  before 
the  explosion?  A.  It  couldn't  have  got  there 
no  other  way,  because  you  can't  take  one 
over  the  turntable,  and  the  tracks  were  all 
torn  np  up  here,  and  plumb  gone.  •  •  • 
Q.  How  long  after  the  explosion  (meaning 
when  be  saw  the  engine  on  the  ash  pit)?  A. 
I  guess  it  was  about  10  minutes ;  something 
like  10  or  115.  •  •  •  Q.  Couldn't  they 
take  It  around  over  the  turntable?  A.  No, 
sir;  not  a  600.  You  couldn't  turn  a  600  en- 
gine on  that  tnmtable  in  a  month.  Q.  Yon 
couldn't  turn  a  600  engine  on  that  turntable 
In  a  month  ?  A.  No,  sir.  Q.  Impossible,  isn't 
It?  A.  Very  near  it  Q.  Isn't  it  impossible 
to  turn  one  of  those  600  engines  on  that  turn- 
table? A.  Tbe  L.  &  N.  won't  allow  you  to 
tnm  one  of  them  on  there;   no,  sir." 

S.  A.  McE^nn^,  the  conductor  who  was  on 
686,  after  stating  that  he  placed  the  cars  be 
brought  into  JelUco  on  the  middle  track,  and 
that  he  went  to  the  depot  to  register,  said: 
"The  brakeman  took  the  engine  around  down 
the  main  line  to  tbe  pit" 

3.  A.  Wltherspoon,  the  engineer  on  engine 
No.  686,  stated  that  he  placed  his  loaded  cars 
on  the  side  track,  and  testified  as  follows: 
"Q.  Now,  then,  what  became  of  your  eng;lne? 
A  Tbe  hostler  took  her  around,  and  went 
down  the  main  line,  and  put  her  on  tbe  pit. 
Q.  What  boBtler  was  it?     A.  Mr.   StanflU. 


•  •  •  Q.  Did  you  see  686  after  it  got 
around  on  the  pit?  A.  Yes,  sir ;  I  saw  it  on 
tbe  pit  Q.  Where  were  you  when  you  saw 
686  on  the  pit;  that  is,  down  here?  A.  I 
was  standing  up  in  front  of  the  depot,  out 
there  about  the  tracks  somewhere,  when  the 
explosion  happened." 

J.  R.  Swartzman,  fireman  on  engine  No. 
686,  stated  that  he  saw  It  on  the  ash  pit  be- 
fore and  after  the  explosion. 

L.  A.  Troutman,  night  watchman  In  the 
yard,  stated  that  he  did  not  know  the  num- 
bers of  the  large  engines,  and  continued  as 
follows:  "Q.  It  (meaning  an  engine  of  the 
600  class)  was  standing  there  after  tbe  explo- 
sion? A.  It  was  standing  on  the  ash  pit 
when  I  came  down  to  the  yard  immediately 
after  the  explosion;  I  suppose  In  20  or  25 
minutes.  Q.  It  was  standing  there?  A. 
Yes,  sir.  Q.  If  it  bad  come  up  from  towards 
Newcomb,  how  must  it  have  done  to  have 
gotten  there?  A.  Well,  if  it  bad  gone  In  from 
the  north  end  of  the  yard,  it  would  have  had 
to  hare  gone  in  before  the  explosion.  Q. 
Wliy?  A.  Because  the  tracks  were  torn  up 
on  the  north  end,  so  it  couldn't  have  got  in 
over  them  after  the  explosion.  It  would  have 
had  to  have  gone  in  before  the  explosion.  Q. 
You  saw  it  there  after  the  explosion?  A. 
After  the  explosion;  yes,  sir.  Q.  Did  those 
big,  heavy  engines  use  that  turntable?  A. 
They  used  it  for  a  while ;  but  It  was  against 
instructions  to  put  those  heavy  engines  on 
that  table  any  more.  Q.  For  how  long?  A. 
It  had  been  a  rule  for  probably  two  or  three 
months.  Q.  For  two  or  three  months?  A. 
Yes,  sir." 

J.  B.  Douglass,  the  conductor  on  the  pas- 
senger train  that  started  out  immediately 
before  tbe  explosion,  stated  that  when  be 
went  from  town  to  bis  train  he  passed  two 
engines  In  the  east  part  of  the  yard,  and  con- 
tinued as  follows:  "Q.  Tell  the  Jury  wheth- 
er or  not  you  saw  any  cars  on  either  of 
these  tracks  as  you  went  down.  A.  I  don't 
remember  seeing  any  cars.  I  seen  two  en- 
gines. Q.  Engines,  I  mean.  What  engines 
were  they?  A.  Ill  and  686.  Q.  What  com- 
pany? A.  One  was  a  Southern  and  one  was 
an  L.  &  N.  engine.  Q.  Which  was  the  South- 
ern? A.  686.  Q.  Wbere  was  that  standing? 
A.  That  was  standing  over  that  cinder  pit 
or  near  that  point  somewhere.  •  •  •  Q. 
You  were  In  a  hurry  to  get  down  there? 
A.  Yes  sir.  Q.  And  you  rushed  right  down 
by  this  engine,  and  stopped,  and  looked  at 
the  number  on  it?  A.  No,  sir;  I  didn't  stop. 
Q.  How  did  you  come  to  look  at  the  num- 
ber? A.  I  looked  at  It  afterwards  as  I  came 
up,  in  a  few  seconds  after  the  explosion. 

•  •  •  Q.  When  you  started  home  to  your 
family,  you  noticed  the  number  of  that  en- 
gine? A.  As  I  went  down  I  noticed  it  Q. 
Didn't  you  say  a  while  ago  that  you  didn't 
notice  the  number  until  after  the  explosion? 
A.  I  don't  know.  I  didn't  pay  much  atten- 
tion to  it" 

L.  P.  Paggett,  conductor  on  Doug's  pas- 
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jKnger  train,  teetifled  with  reference  to  a 
Sonthem  engine  as  follows:  "There  came  a 
Southern  engine  backing  down  the  track,  and 
I  remarked  to  him  (Mr.  Cook),  They  are 
going  to  cut  UB  off,'  and  he  hurried  them  up, 
and  he  followed  them  down  the  track  and 
threw  the  switch,  and  by  that  time  we  were 
on  the  main — our  train— coming  right  back 
down  the  main.  Q.  You  were  not  with  that 
train  at  that  time?  A.  No,  sir;  I  was  stand- 
ing with  him  at  that  time,  and  he  ran  out 
and  threw  the  switch  himself,  to  put  his  en- 
gine on  the  cinder  pit" 

Harrison  James,  a  track  repairer  in  the 
yards,  said  that  he  saw  two  engines  at  or 
near  the  ash  pit  abont  8  o'clock  on  the  morn- 
ing of  the  explosion. 

W.  D.  Cozett,  who  was  at  the  time  of  the 
«xplosion  conductor  on  a  train  that  took  a 
circus  Into  Jellico  about  7  o'clock  on  the 
morning  of  the  explosion,  and  who  is  now  as- 
sistant master  of  trains  in  the  yard,  stated 
that  he  saw  and  passed  a  Southern  engine  on 
the  ash  pit  as  he  went  to  the  depot  to  regis- 
ter, and  continued  as  follows:  "Q.  Well, 
which  way  were  you  facing  at  the  time  the 
explosion  occurred?  A.  Facing  east  Q. 
With  your  back  to  the  railroad?  A.  Yes,  sir. 
<}.  At  that  time  tell  the  Jury  whether  or  not 
you  saw  this  Southern  engine  standing  on 
the  pit  track.  A.  Yes,  sir ;  it  was  there.  Q. 
How  far  was  It  standing  from  your  engine, 
1117  A.  I  should  tlilnk  it  was  about  25  or 
80  feet  Q.  Do  you  know  the  number  of  that 
Southern  engine?  A.  No,  sir.  Q.  You  didn't 
notice  it?  A.  I  didn't  notice  it  Q.  Tell  the 
Jury  whether  or  not  yon  heard  any  rumbling 
of  cars,  or  rolling  of  cars.  In  the  yard  Just 
before  the  accident  A.  No,  sir ;  I  didn't  no- 
tice any.  Q.  You  didn't  notice  any?  Do  you 
know  whether  or  not  there  were  any  engines 
down  in  the  Southern  part  of  the  yard  at 
tliat  time?  A.  I  couldn't  say.  No,  sir;  I 
4on't  know." 

The  following  is.  the  testimony  introduced 
t>y  appellants  with  reference  to  there  being 
other  cars  upon  the  track  that  the  car  loaded 
with  dynamite  and  nitroglycerin  was  on, 
which,  they  claim,  prevented  the  kicking  of 
cars  against  it: 

C.  K.  Patterson,  a  conductor  on  the  South- 
ern dirision  of  the  Clear  Fork  road,  testified 
as  follows:  "Q.  Now,  as  you  stood  there. 
Captain,  it  was  all  open  in  front  of  you,  you 
aay,  and  there  were  some  coal  cars.  First 
there  was  a  flat  car,  a  box  car,  and  then 
another  box  car,  and  then  some  six  to  ten, 
^ou  don't  know  how  many,  coal  cars,  and 
then  there  was  an  open  place.  Were  there 
Any  cars  farthw  up  on  that  track  toward  the 
Commercial?  A.  Do  you  mean  south  or 
north?  Q.  I  mean  nortlu  There  were  two 
box  cars,  and  from  six  to  ten  coal  cars,  and 
then  you  say  right  In  front  of  the  depot  there 
was  an  open  place?  A.  Yes,  sir.  Q.  Now. 
at  the  other  end,  down  at  the  south  end  of 
that  track,  were  there  any  cars?    A.  There 


were  12  or  14  cars  down—  Q.  In  that  di- 
rection?   A.  Yes,  sir." 

0.  r.  Linger  testified  as  follows:  "Q.  How 
many  box  cars  were  down  there  that  you 
noticed,  if  you  did  notice?  A.  There  were 
two  on  that  track.  Q.  And  some  coal  cars? 
A.  Yes,  sir;  there  were  two  anyway,  and 
might  have  been  three.  Q.  There  were  tWo, 
and  might  have  been  three?  A.  Yes,  sir.  Q. 
Way  on  down  there,  on  that  same  track,  do 
you  recollect  whether  there  were  any  more 
'coal  cars?  A.  I  don't  remember  seeing  any 
more  coal  cars.  There  were  two  or  three 
more  box  cars,  as  well  as  I  remember,  stiU 
on  farther  south  on  the  same  track." 

L.  A.  Troutman  testified  that  about  25 
minutes  after  the  explosion  he  saw  two  or 
three  cars  on  the  track  next  to  where  the  ex- 
plosion occurred,  then  a  space  of  some  dis- 
tance, then  four  or  five  more  cars,  but  did 
not  notice  any  other  cars  farther  south  on 
the  track.  Another  witness,  a  lumber  dealer, 
whose  place  of  business  was  west  of  the  yard, 
stated  that  he  went  over  the  yard  early  In 
the  morning  before  the  explosion  looking  for 
a  car  of  lumber  that  he  had  received  a  bill 
for ;  that  he  noticed  the  car  loaded  with  the 
dynamite  and  nitroglycerin,  as  be  thought, 
with  two  or  three  others  coupled  to  It;  that 
the  best  of  his  recollection  was  that  he  saw 
two  or  three  cars  In  the  sonth  end  of  the 
yard. 

J.  D.  Hayden,  roadmaster  for  the  Louisville 
ft  Nashville,  and  who  resided  in  Knoxvllie, 
Tenn.,  testified  that  he  arrived  in  Jellico  on 
the  morning  of  the  explosion  between  10:45 
and  11  o'clock ;  that  he  found  two  steel  cars 
near  the  place  of  the  explosion,  one  of  which 
was  badly  damaged;  and  that  he  found  ten 
other  cars  situated  on  the  same  track  at  dif- 
ferent points. 

W.  F.  Robertson,  station  agent  In  Jellico, 
testified,  in  substance,  to  the  same  facts. 

Appellants  introduced  a  photograph  of  the 
tank  track,  showing  some  cars  on  It  The 
picture  was  taken  by  S.  S.  Douglas  abont  the 
middle  of  the  afternoon  of  the  day  of  the  ex- 
plosion. 

As  to  the  third  proposition,  to  wit  that 
the  dynamite  and  nitroglycerin  was  caused 
to  explode  by  Walter  Rogers  shooting  into  it 
with  a  22  rifle,  all  the  witnesses  who  testified 
upon  the  subject  for  either  party  testified 
that  the  car  containing  the  explosives  was 
situated  north  of  the  station,  on  the  west  side 
of  the  main  line;  that  Walter  Rogers  and 
John  Swafford  were  at  a  point  west  of  the 
main  line,  near  to  It  and  fired  two  or  three 
shots  at  a  small  contents  card  tacked  on  the 
door  of  the  card  about  midway  between  the 
fioor  and  the  roof  of  the  car;  that  this  oc- 
curred some  12  or  15  minutes  b^ore  the  ex- 
plosion; that  Just  t>efore  the  explosion  Rog- 
ers, Cook,  the  master  medianlc  in  the  yard, 
and  Joe  Sellers,  engineer  for  the  Proctor  Coal 
Company,  were  seen  talking  together  on  the 
east  side  of  the  main  line  at  a  point  from 
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25  to  SO  feet  from  the  car  containing  the  ex- 
plosives ;  the  witnesses  varying  as  to  the  dls- 
toDce.  There  was  no  testimony  showing  that 
there  was  bnt  one  shot  flred  after  the  shots 
abore  referred  to.  The  only  witnesses  testi- 
fying npon  that  subject  were  John  Swalford, 
Introduced  by  appellauta,  and  J.  A.  Carson, 
Introdnced  by  appellee. 

Swafford  testified  as  follows:  "Q.  State 
whether  or  not  you  saw  any  shots  fired  then 
as  you  passed  them,  or  soon  after  you  passed 
them,  as  yon  were  pulling  out  A.  As  It 
backed  down  or  pulled  out?  Q.  As  you  were 
palling  ont?  A.  Tes,  sir.  Q.  How  many 
shoU  did  you  hear  fired?  A.  I  saw  one.  Q. 
Who  fired  that?  A-  Walter  Rogers.  Q.  How 
far  was  he  then  from  the  car?  A.  He  was 
lietween  the  main  track  and  the  car.  He  was 
about  the  same  place.  Q.  He  was  between 
the  main  track  and  the  car?  A.  He  was  be- 
tween the  main  tra<^  and  the  car,  and  I  don't 
know  exactly  what  point  he  was  at;  but  be 
n-as  between  the  ma'n  track  and  the  car.  Q. 
How  far  did  that  put  him  from  the  car?  A. 
It  put  him  anywhere  from  10  to  20  feet  Q. 
Where  was  Cook?  A.  He  was  right  there  be- 
side. All  three  were  standing  there  side  by 
8ld&  Q.  Did  yoa  see  more  than  one  shot 
flred?  A.  No,  sir.  Q.  In  what  direction  did 
he  point  bis  gun,  with  reference  to  the  car, 
toward  or  away  from  It?  A.  Toward  It  Q. 
In  what  direction  was  his  face  turned?  A. 
Bight  toward  the  car.  Q.  How  long  after 
that  before  the  explosion  happened?  A.  Any- 
where from  one-half  a  minute  to  a  minute 
and  a  balf,  something  like  that;  a  minute 
anyway.  Q.  Where  were  you?  A.  I  was  on 
the  rear  platform  of  the  train.  Q.  As  your 
train  pulled  out  pretty  fast?  A.  Yes,  sir. 
•  •  •  Q.  In  what  position  did  Cook  have 
that  gnn,  holding  it,  when  you  last  noticed 
him — Rogers  I  mean?  A.  He  had  it  some- 
thing like  this"  (holding  gun  with  barrel 
pointing  slightly  upward).  Then  he  explained 
that  the  gun  would  be  held  In  that  position 
to  reload  it 

X  A.  Carson,  after  stating  that  he  saw 
Rogers,  Cook,  and  Sellers  on  the  east  side  of 
the  main  track  Immediately  before  the  ex- 
plosion, that  Rogers  shot  at  something  under 
the  Jung  Brewing  Company's  warehouse, 
and  that  all  three  of  them  squatted  and  ap- 
peared to  be  looking  under  the  brewery,  con- 
tinued as  follows:  "Q.  Now,  give  the  best 
Impresrton  yon  can,  Mr.  Carson,  to  the  Jury, 
how  many  minutes'  time,  about  how  long  It 
was,  from  the  time  they  shot  under  the  brew- 
ery— seemed  like  shooting  under  the  brew- 
ery— till  the  explosion?  A.  Well,  it  was 
abont  it  seemed  to  me  like —  Well,  I  just 
turned  around  there  when  Walter  Rogers 
shot  I  tamed  around  there,  and  looked  and 
seed  him,  and  seed  Sellers.  He  went  around 
one  way  and  Cook  the  other.  I  turned 
aroand,  and  they  all  squatted  down  there, 
and  I  jnst  tnmed  back,  and  went  to  cleaning 
my  flsh,  and  just  about  that  time  it  went 
off." 


H.  L.  Hall  stated  that  he  had  made  a  test 
of  the  strength  of  a  22  rlfie  similar  to  the 
one  used  by  Rogers,  and  continued  as  follows: 
"Q.  I  wish  to  know,  Judge  Hall,  as  to  what 
depth  or  penetration  your  gun  will —  Have 
you  tried  to  see  how  far  It  will  go  Into  wood? 
A.  This  22  rlfie?  Q.  Tour  UtUe  gun,  the 
sister  of  this.  No;  this  is  yours?  A.  Yes, 
sir.  Q.  Now,  how  far  will  that  drive  one 
of  these  Union  Metallic  bullets  into  the  wood? 
Have  you  ever  tried  It?  A.  Yes,  sir ;  I  tried 
over  there  at  KnoxvlUe  shooting  through  a 
car  door,  and  a  box  of  dynamite  was  shipped 
^n  was  setting  behind  the  door.  Q.  Was  that 
a  standard  Pennsylvania  dynamite  car  door? 
A-  They  claimed  that  It  was;  yes,  sir.  They 
claimed  that  It  was  a  Pennsylvania  car  door. 
Q.  Judge  Hall,  you  shot  through  what  they 
claimed  to  be  a  Pennsylvania  car  door?  A. 
Yes,  sir.  Q.  And  beyond  that  you  say  was 
a  high  explosive,  dangerous  dynamite  box? 
A.  Yes,  sir.  Q.  How  far  did  you  stand  away 
with  it?  A.  Twenty-eight  feet  Q.  Was  that 
your  gun?  A.  Yes,  sir.  Q.  With  Union  Me- 
tallic cartridges?  A.  Three  of  them  Union 
Metallic  and  three  of  them  Peters'.  Q.  You 
tried  both  sorts?  A.  Yes,  sir.  Q.  Did  the 
first  of  them  go  through?  A.  Yes,  sir;  all  of 
them  went  through  the  door  and  through  the 
box.  Q.  Is  that  the  box?  Look  at  that 
(handing  witness  box  which  had  been  exhibit- 
ed to  the  jury).  A.  It  looks  like  it  It  Is 
marked  just  like  we  marked  it  over  there 
where  we  were  shooting  at  It  Q.  Show  the 
Jury  just  where  those  bullets  went  through. 
A.  You  can  see  where  they  went  through  and 
where  they  come  out  from  the  way  it  looks 
there.  Q.  Where  did  they  go  in?  A.  They 
have  been  turned  around,  some  went  in  one 
way  and  some  the  other,  and  some  through 
the  end.  Q.  You  tried  It  both  ways?  A.  Yea, 
sir." 

Appellee  Introduced  the  following  testi- 
mony, which  rebuts  that  of  appellants  npon 
this  point: 

Jack  Burns  testified  as  to  the  construction 
of  a  dynamite  car,  stating  that  the  outside  of 
the  car  is  made  of  hardwood  one  Inch  thick 
fastened  to  two  by  four  upright  braces ;  that 
on  the  Inside,  and  nailed  to  the  braces,  is  a 
wainscoting  of  hardwood  one  inch  thick,  and 
four  or  five  feet  high,  which  wonld  extend 
above  the  two  layers  of  dynamite  and  nitro- 
glycerin. The  sides  and  ends  of  the  boxes 
containing  the  explosives  were  each  about 
one  inch  thick,  and  the  boxes  were  set  four 
or  five  Inches  from  the  wainscoting.  So  the 
ball  flred  from  the  22  rifle,  before  it  could 
have  caused  the  explosion,  would  have  had 
to  pass  through  hardwood  an  Inch  thick,  then 
a  space,  then  through  another  piece  of  hard- 
wood an  inch  thick,  then  through  another 
space  of  four  or  five  Inches,  and  then  through 
the  side  or  end  of  one  of  the  boxes  containing 
one  of  the  explosives,  which  was  also  an  Inch 
thick.  The  wltaess  stated  that  a  22  rifle  did 
not  have  sufficient  power  to  shoot  a  ball 
through  these. 
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The  witness  8.  S.  Trammell  testified  that 
he  made  a  test  of  the  strength  of  a  22  rifle, 
such  as  was  used  by  Rogers,  by  firing  six 
shots  at  a  pine  box,  each  side  of  which  was 
sereu-elghths  of  an  Inch  thick,  and  that  the 
balls  went  through  one  side,  and  made  a 
slight  dent  in  the  other,  and  dropped  to  the 
ground. 

The  following  testimony  was  Introduced 
by  appellee  to  show  that  no  cars  were  on 
the  track,  south  of  the  car  that  exploded,  up 
as  far  as  the  Commercial  Hotel,  except  the 
pig  Iron  car  and  the  two  big  steel  cars,  which 
appellee  claims  were  shunted  against  it: 

W.  S.  Harkness  testified  as  follows:  "Q. 
Then  what  did  you  do  after  that?  A.  I  went 
to  where  the  explosion  occurred.  Q.  Did 
you  see  any  cars  that  were  torn  to  pieces? 
A.  Tes,  sir;  I  saw  three  cars,  that  I  remem- 
ber, right  up  against  the  exploded  hole  on 
the  same  track.  Q.  What  kind  of  a  car  was 
nearest  the  place  of  explosion?  A.  Pig  Iron 
and  pieces  of  cars,  and  the  next  was  an  emp- 
ty steel  car,  with  the  end  driven  in.  Q.  How 
many  cars  from  there  south  on  the  same 
track?  A.  There  were  no  cars  on  that  track 
from  the  Commercial  Hotel  to  the  point  of 
explosion,  except  the  cars  standing  at  that 
place,  and  they  were  three  in  number,  a  steel 
car,  a  box,  and  another.  *  *  *  Q.  How 
many  cars  did  you  see  near  the  place  of  ex- 
plosion on  the  same  track?  A.  I  think  there 
were  three.  Q.  Did  you  look  down  the  track 
to  see  If  there  were  more  than  three?  A. 
Yes ;  I  looked  down  the  track  and  could  stIU 
see  the  engine.  Q.  Down  the  track  that  pie 
dynamite  car  was  on?  A.  Tes,  sir;  standing 
down  there,  still  standing  down  there,  with 
the  one  that  brought  us  from  the  ice  factory." 

Joseph  Giles,  fireman  on  the  Proctor  Coal 
Company's  engine,  stated  that  about  6:36  or 
6 :40  o'clock  on  the  morning  of  the  explosion 
he  backed  the  engine  In  from  the  north  end 
of  the  yard,  coupled  onto  the  car  containing 
the  explosives,  pulled  it  out  with  nine  6mpty 
coal  gons,  which  were  coupled  to  it,  moved 
north,  cut  the  nine  gons  oft,  and  kicked  them 
onto  the  Proctor  track,  and  pushed  the  car 
containing  the  dynamite  and  nitroglycerin 
and  probably  another  back  on  the  track 
where  he  found  them,  and  that  there  were  no 
other  cars  on  that  track  at  that  time,  and 
continued,  in  answer  to  a  question  as  to 
whether  or  not  there  were  any  cars  on  the 
tank  track,  as  follows:  "A.  There  was  noth- 
ing; no,  sir,  I  went  up  the  tank  track,  and 
stopped  right  here,  and  hopped  off  of  my  en- 
gine, and  went  off  over  here,  and  hit  the 
tank  track,  and  went  across  over  here,  and 
went  to  the  show  cars.  Q.  Was  that  before 
the  explosion?  A  Tes,  sir;  15  or  20  minutes 
before  the  explosion.  Q.  And  yon  say  there 
was  nothing  on  that  tank  track  before  that? 
A.  No,  sir ;  nothing  at  all.  Q.  Yon  say  there 
was  nothing  here?  A.  I  won't  say  there  was 
nothing  on  the  north  end.  I  went  up  the 
aouth  end." 


Jack  Bums  testified  that  the  tank  track 
was  clear  from  the  car  containing  the  explo- 
sives to  the  south  end  of  the  yard  before  the 
explosion ;  that  after  the  explosion  there 
were  remains  of  a  box  car  and  two  steel  cars 
near  where  the  explosion  occurred. 

Jack  Klncald,  after  stating  that  the  car  of 
explosives  was  300  or  400  yards  from  the  de- 
pot, testified  as  follows:  "Q.  Now,  were 
there  any  cars  between  the  depot  and  this 
dynamite  car  before  these  two  coal  cars  load- 
ed with  pig  Iron  came  down  agrainst  the  dy- 
namite car?  A.  I  did  not  see  any.  There 
was  not  any  on  that  track  but  the  two  coal 
cars." 

It  thus  appears  that  the  evidence  on  all 
three  of  the  propositions  is  very  conflicting. 
It  is  contended  that  a  camera  cannot  'lie," 
and  that  therefore  the  photograph  showing 
cars  at  Intervals  on  the  tank  track  after  the 
explosion  is  conclusive  of  the  fact  that  the 
cars  were  there,  and  that  they  rendered  it 
impossible  to  shunt  cars  onto  that  track  and 
cause  the  explosion.  It  must  be  remembered 
that  this  picture  was  not  taken  until  about 
the  middle  of  the  afternoon,  after  the  explo- 
sion at  8  o'clock  In  the  morning;  that  there 
had  been,  during  the  time  intervening,  three 
engines  in  the  yard,  either  of  which.  In  its 
regular  course  of  duty,  could  have  placed 
these  cars  there ;  nor  is  It  shown,  positively, 
that  the  car  containing  the  explosives  was 
on  the  tank  track  when  the  explosion  occur- 
red.  The  engineer  who  coupled  onto  the  car 
last  at  about  6 :30  o'clock  says  he  either  plac- 
ed It  back  on  the  tank  track,  or  on  the  mid- 
dle track ;  but  he  was  not  positive  which  one. 
It  is  contended,  however,  that  it  must  have 
been  on  the  tank  track,  as  It  was  at  the  cen- 
ter of  the  hole  made  by  the  explosion.  This 
is  a  strong  reason  for  presuming  that  it  oc- 
cupied that  position,  but  it  is  not  conclusive. 
There  is  no  accounting  for  the  peculiar  things 
that  may  be  made  to  appear  from  the  explo- 
sion of  400  boxes  of  dynamite  and  50  boxes 
of  nitroglycerin  when  contained  In  a  car.  If 
the  car  had  been  of  equal  strength  on  each 
side  and  end,  and  the  explosion  of  the  sub- 
stances In  all  the  boxes  had  occurred  at  the 
same  time,  then  It  would  be  almost  certain 
that  the  car  set  above  the  center  of  the  hole ; 
but  If  the  Bides  and  ends  of  the  car  were  of 
unequal  strength,  and  the  explosion  of  all  the 
boxes  had  not  occurred  at  the  same  Instant, 
then  It  Is  barely  possible  that  the  center  of 
the  hole  would  not  be  exactly  under  the  place 
where  the  car  set 

Nor  was  it  Impossible  for  the  explosion  to 
have  been  produced  by  kicking  of  cars 
against  it,  even  though  there  were  other  cars 
on  the  same  track.  The  yard  Is  slightly 
downgrade  from  the  south  end  to  near  the 
car  containing  the  explosives.  It  was  not 
Impossible  to  have  kicked  with  an  engine  a 
car  or  cars  in  the  south  end  of  the  yard 
against  the  Intervening  car  or  cars  on  the 
line,  which  would  cause  it  to  start  down- 
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grade  and  the  flrat  to  stop,  and  so  on  until 
tbe  car  nearest  the  car  loaded  with  the  dy- 
namite and  nitroglycerin  would  be  made  to 
collide  with  It  and  produce  tbe  explosion. 
This  can  be  understood  by  all  who  have  seen 
one  solid  body  roll  against  another  and  strike 
on  center.  The  first  will  instantly  stop  and 
tbe  other  start  If  the  cars  were  upon  the 
track  as  claimed  by  appellants,  there  Is  no 
other  way  to  account  for  the  collision.  It 
was  the  pecnllar  province  of  the  Jury  to  hear 
and  weigh  the  evidence  and  determine  the 
troth  of  the  matter.  In  finding  for  appellee 
they  must  have  believed  from  the  evidence 
tbat  there  were  no  cars  on  the  south  end  of 
tbe  track  In  the  way  of  shunting  cars  against 
it,  or  that  they  were  shnnted  in  the  manner 
above  stated.  Tbe  Jury  was  compelled  to 
come  to  one  of  these  conclusions,  or  say  that 
they  did  not  believe  the  evidence  of  14  "eye- 
witnesses." 

Tbe  Jury  heard  and  determined  the  evi- 
dence on  the  question  of  the  rifle  shot  caus- 
ing the  explosion  against  appellants'  conten- 
tion, and,  in  our  opinion,  their  finding  was 
not  against  the  weight  of  the  evidence,  for 
It  rather  preponderates  in  appellee's  favor. 
Of  course,  the  last  shot  that  Swafford  saw 
Rogers  fire,  which  was  about  1%  minutes  be- 
fore the  explosion,  did  not  produce  tbe  ex- 
plosion. Carson  says  that  this  shot  was  fired 
at  some  object  under  the  brewery.  It  is  also 
exceedingly  doubtful  whether  the  little  target 
gnu  had  suflldent  penetrating  power  to  reach 
the  dynamite  and  nitroglycerin  and  cause 
them  to  explode.  Appellants  would  have  this 
court  say  the  verdict  of  the  Jury  is  flagrant- 
ly against  the  evidence,  when  it  is  founded 
upon  the  testimony  of  14  "eyewitnesses,"  cor- 
roborated by  at  least  that  many  more,  who 
testified  that  the  explosion  was  caused  by  the 
shunting  of  cars  against  the  car  loaded  with 
the  dynamite  and  nitroglycerin,  because  wit- 
ness Swafford  testified  that  the  last  he  saw 
of  Rogers  he  had  his  target  gun  in  a  position 
to  load  it,  that  therefore  it  is  inevitable  that 
be  loaded  It  and  fired  at  the  car,  and  that 
the  ball  penetrated  to  the  dynamite  or  nitro- 
glycerin and  produced  the  explosion,  when 
the  prqionderance  of  the  proof  shows  that  it 
eoald  not  have  done  so. 

This  leaves  only  appellants'  first  proposi- 
tion to  be  considered,  which  is  that  there  was 
so  engino  in  tbe  south  end  of  tbe  yard  that 
conld  have  kicked  cars  against  the  car  load- 
ed with  the  explosives.  As  will  be  seen  from 
the  testimony  referred  to,  appellants  intro- 
duced much  testimony  tending  to  support 
their  position  that  engine  No.  686  was,  at  the 
time  of  the  explosion,  upon  the  ash  pit  track 
which  is  on  tbe  east  side  of  the  yard.  As 
conclusive  evidence  that  it  was  there  before 
tbe  explosion,  it  was  shown  that  the  ash  pit 
track  was  torn  up  by  the  explosion  at  a  point 
between  the  aA  pit  and  the  north  end,  which 
tendered  it  Impossible,  after  the  explosion,  to 
place  this  engine  upon  the  ash  pit;  there  be- 
ing a  turntable  between  the  south  end  of  the 


track  and  tlie  ash  pit  which  was  too  weak  to 
hold  one  of  these  large  engines.  After  ap- 
pellants bad  progressed  with  their  evidence 
and  this  theory  for  a  time.  It  was  developed 
tbat  this  engine.  No.  686,  had  the  day  of  the 
explosion,  about  1  p.  m.,  been  taken  out  over 
this  turntable.  After  this  it  was  conceded 
that  this  turntable  would  hold  the  large  en- 
gines, but  contended  that  it  was  a  great  deal 
of  trouble  to  get  one  of  them  across  it 

Appellants'  contention  is  that  engine  No. 
686  arrived,  according  to  the  train  sheet,  at 
7 :33  o'clock  on  the  morning  of  the  explosion, 
and  that  tbe  explosion  occurred  at  7:47 
o'clock,  thus  giving  tbe  engine  12  minutes  to 
place  its  loaded  cars  on  the  sidings,  recouple 
to  its  caboose,  and  go  to  tbe  north  end  of  the 
yard,  throw  a  swlteh,  and  run  back  to  tbe 
ash  pit  It  may  be  true  that  the  engine 
would  have  had  time  to  do  these  things  if 
tbe  train  sheets  were  correct ;  but  it  must  be 
remembered  that  they  are  no  more  infallible 
than  the  men  who  made  them.  See  the  opin- 
ion of  this  Ck>urt  by  Judge  Hobson  in  the  case 
of  Louisville,  H.  &  St  L.  R.  Co.  t.  Hall,  94  S. 
W.  26.  In  that  case  appellee  won  in  the  lower 
court  on  tbe  time  of  his  train  as  given  by 
appellant's  train  sheets,  but  lost  in  this  court 
because  appellant  showed  by  the  testimony 
of  the  train  crew  that  tbe  time  given  in  the 
train  sheets  was  wrong.  There  must  be  some 
error  as  to  time  of  arrival  of  No.  686,  or  as 
to  the  time  of  the  explosion,  or  some  engine 
not  accounted  for  by  the  train  dispatcher  was 
in  the  south  end  of  the  yard,  or  26  or  SO  wit- 
nesses have  sworn  falsely.  As  before  stated, 
the  conductor's  register,  kept  In  the  Jellico 
station,  and  which  was  made  out  by  the  con- 
ductor of  686,  shows  that  that  engine  arrived 
in  Jellico  at  7:40  o'clock.  This  would  give 
the  engine  only  seven  minutes  to  do  the  work 
required  of  It  and  get  into  the  ash  pit  Nor 
is  it  by  any  means  certain  tbat  the  explosion 
occurred  at  7:47  o'clock.  How  easy  for  an 
error  to  occur  as  to  this!  Tbe  explosion 
wrecked  the  station  and  most  all  tbe  town, 
killed  many,  wounded  over  100,  and  dazed 
and  rendered  unconscious  for  a  short  time 
all  others.  Under  such  circumstances  it  is 
natural  for  one  to  forget  to  notice  tbe  time. 

Under  the  instructions,  the  Jury  was  com- 
pelled to  believe  from  the  evidence,  before 
it  could  find  for  appellee,  that  tbe  explosion 
was  caused  by  an  engine,  not  only  kicking 
cars,  but  doing-  so  with  great  unusual,  and 
unnecessary  force,  against  the  car  containing 
the  dynamite  and  nitroglycerin.  The  jury 
found  In  favor  of  appellee,  and  their  verdict 
is  abundantly  supported  by  the  evidence.  It 
is  true  tbat  there  was  much  testimony  In- 
troduced by  appellants  tending  to  contradict 
that  of  appellee;  but  tbe  Jury  saw  the  wit- 
nesses, and  their  demeanor  and  appearance, 
and  were  in  a  much  better  position  to  arrive 
at  a  Just  conclusion  than  this  court  The 
Constitution  gave  to  the  parties  a  right  to 
a  trial  by  a  Jury,  and  this  court  should  not 
reverse  the  Judgment  as  the  api>ellants  had 
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a  fair  trial;  no  errors  baring  been  commit- 
ted against  them  by  the  lower  court  Siany 
cIreumBtances  may  be  fonnd  In  the  1,800 
pages  of  evidence  In  this  case  which  tend  ei- 
ther to  support  or  defeat  the  contentions  of 
both  appellee  and  appellants,  and  which  we 
deem  It  unnecessary  to  refer  to. 

The  case  of  Howard  v.  LoulSTllle  Ry.  Co., 
105  S.  W.  932,  32  Ey.  Law  Rep.  809,  was  one 
where  appellant  sued  for  damages  for  per- 
sonal Injuries.  She  alleged  that  appellee's 
servants  started  the  car  by  giving  It  an  un- 
necessary and  violent  jerk,  which  caused  her 
injuries.  She  Introduced  three  witnesses  who 
sustained  the  allegations  of  her  petition.  Ap- 
pellant did  not  Introduce  any  direct  evidence 
to  the  contrary ;  but  the  jury  seemed  to  have 
disregarded  the  statement  of  her  witnesses 
and  found  against  her.  In  considering  the 
case  on  appeal  this  court  said:  "In  trials  by 
Jury  It  does  not  follow  that  because  one  or 
more  witnesses  testified  positively  concerning 
a  fact,  and  there  Is  no  evidence  to  the  con- 
trary that  the  verdict  must  be  flagrantly 
against  the  evidence.  The  number  of  wit- 
nesses who  testify  to  a  fact  is  not  necessa- 
rily a  controlling  feature  in  determining  its 
truth;  neither  does  the  fact  that  their  evi- 
dence may  not  be  contradicted  by  word  of 
mouth  compel  its  acceptance  as  true.  The 
jury  have  the  right  to  disregard  the  whole 
or  auy  part  of  the  testimony  of  any  witness, 
and  it  is  their  province  to  give  such  weight 
to  the  evidence  as  in  their  judgment  and  dis- 
cretion it  is  entitled  to.  In  considering  the 
weight  to  which  evidence  Is  entitled,  and  the 
credibility  that  shall  be  attached  to  the 
words  of  the  witnesses,  the  jury  may,  and 
often  do,  take  into  consideration  the  de- 
meanor, appearance,  and  the  manner  of  the 
witness,  and  from  these  and  other  circum- 
stances that  come  under  their  observation 
during  the  trial  may  conclude  that  the  wit- 
ness is  not  worthy  of  credit,  or  is  not  testi- 
fying to  the  truth,  and  disregard  his  entire 
testimony.  We  do  not,  of  course,  intimate 
that  appellant  or  the  witnesses  who  testi- 
fied in  her  behalf  were  not  telling  the  whole 
truth,  but  only  express  the  opinion  that  the 
question  of  what  weight.  If  any,  shall  be 
given  to  the  testimony  of  a  witness,  is  pe- 
culiarly within  the  province  of  the  jury.  The 
fact  that  neither  appellant  nor  the  persons 
in  company  with  her  made  any  complaint  to 
the  persons  In  charge  of  the  car  was  a  potent 
fact  that  no  doubt  largely  Influenced  the 
finding  of  the  jury.  There  is  no  evidence 
whatever  indicating  passion  or  prejudice  on 
the  piirt  of  the  Jury.  Indeed,  it  is  highly  im- 
probable that  a  jury  should  be  biased  in  fa- 
vor of  the  defendant  in  a  suit  against  a  cor- 
poration by  a  woman,  or  predisposed  to  re- 
turn a  verdict  against  her.  But,  whatever 
induced  them  in  the  face  of  this  evidence  to 
disregard  It,  we  are  not  disposed  to  Interfere 
with  their  conclusion.  EiVery  person  who  has 
had  experience  in  the  trial  of  jury  cases 
knows  that  the  court,  the  Jury,  as  well  as  the 


attorneys,  give  dose  attention  to  tbe  manner 
of  the  witnesses  while  testifying,  and  their  de- 
meanor In  the  courthouse,  and  are  sometimes 
more  strongly  influenced  and  Impressed  by 
appearances  than  they  are  by  the  words  of  the 
witnesses ;  and  so  it  Is  that  appellate  courts, 
who  do  not  see  the  witnesses,  and  have  no  op- 
portunity of  forming  any  conclusion  from 
their  appearance  or  conduct,  are  reluctant  to 
Interfere  with  the  findings  of  those  who  do 
see  them,  and  have  the  right  to  consider  what 
they  see,  as  well  as  what  they  hear,  in  mak* 
Ing  np  their  decision.  A  stronger  Impression 
may  be  made  on  the  Juror's  mind  by  what  be 
sees  than  by  what  he  hears.  A  juror  can  see 
as  well  as  hear,  and  has  a  right  to  use  his 
eyes  as  well  as  his  ears  In  making  np  hl» 
mind  as  to  what  weight,  if  any,  shall  be  giv- 
en the  evidence  of  a  witness." 

This  court  has  often  enunciated  this  rula 
This  court  was  established  for  the  purpose  of 
seeing  that  parties  have  a  legal  trial,  a  trial 
according  to  legal  principles,  but  not  to  weigh 
the  evidmce.  That  duty  belongs  to  the  jury, 
and  this  court  should  never  disturb  their  ver- 
dict, when  no  errors  have  been  committed  by 
the  court,  except  In  extreme  cases.  We  are 
of  the  opinion  that  there  is  sufficient  test^ 
mony  to  support  the  Judgment  in  this  case; 
1.  e.,  that  the  explosion  resulted  from  the  vio- 
lent Itlcking  of  cars  against  the  one  contali>- 
Ing  the  dynamite  and  nitroglycerin. 

We  are  of  the  opinion,  however,  that  the 
court  erred  to  the  prejudice  of  appellee  in 
confining  his  right  of  recovery  to  that  single 
issue.  He  should  have,  also,  been  permitted 
to  recover  If  the  jury  l)elleved  from  the  evi- 
dence that  appellants  negligently  placed  thi» 
car,  loaded  with  dynamite  and  nitroglycerin, 
in  Its  yard  in  the  city  of  JelUco,  for  the  space 
of  11  hours,  without  taking  any  steps  to 
guard  it  against  intruders,  trespassers,  fan- 
seekers,  or  the  fickle-minded.  The  demands 
of  commerce  should  be  made  subservient  and 
held  in  check  to  some  extent,  at  least,  to 
the  rights  and  lives  of  unsuspecting  and  In- 
nocent human  beings.  It  appears  to  our 
minds  that  these  propositions  are  self-evi- 
dent The  mere  statement  of  them  Impresses- 
the  mind  that  they  are  correct  There  is 
abundant  evidence  In  the  record  upon  which 
to  base  such  an  instruction,  and  very  much 
law  to  support  it  The  testimony  shows  that 
the  car  of  explosives  was  placed  in  the  yard 
at  8  o'clock  p.  m.,  and  remained  there  until 
near  8  o'clock  of  the  21st  No  person  knew 
that  it  contained  explosives,  except  the  de- 
pot agent  and  the  conductor,  Yerkes,  both  of 
whom  left  the  yard  soon  after  the  car  was 
so  placed.  No  guard  or  guards,  or  notice  of 
any  kind,  was  placed  at  or  near  the  car  to 
warn  persons  of  the  danger ;  Indeed,  no  care 
of  any  kind  was  used  to  prevent  an  explo- 
sion. Appellants'  own  employte,  without 
warning  or  notice  of  the  danger,  were  per- 
mitted to  couple  to  and  move  the  car  about 
the  yard  during  the  night  There  was  no 
card  or  poster  placed  on  the  east  side  of  the 
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car  showing  that  It  contained  explosives,  ex- 
cept a  little  "contents"  card.  The  proof  was 
conflicting  as  to  the  other  side  and  the  two 
eoda.  Snch  absence  of  care  In  handling  so 
dangerons  a  substance  is  certainly  action- 
able negligence. 

In  early  times  a  common  carrier  was  not 
bonnd  to  receive  for  transportation  danger- 
ous articles,  snch  as  nitroglycerin,  dynamite, 
and  gunpowder,  unless  there  was  some  stat- 
utory provision  requiring  It,  and  those  who 
undertook  to  transport  them  did  so  at  their 
own  peril.  8  Wood  on  Common  Carriers,  | 
113;  2  Rorer  on  Railroads,  (  1231;  New 
Tork  C.  R.  Co.  v.  Lockwood,  17  Wall.  857, 
21  L.  Ed.  627 ;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Perkins,  25  Mich.  829,  12  Am.  Rep.  275.  But 
on  account  of  the  demands  of  commerce,  and 
the  great  necessity  for  the  use  of  such  arti- 
cles In  the  development  of  this  country,  the 
role  has  been  relaxed  in  America.  In  12 
Am.  &  Eng.  Ency.  Law,  p.  500,  it  Is  said: 
"According  to  the  rule  generally  recognized 
hi  the  United  States,  a  person  In  the  lawful 
possession  or  use  of  an  apparatus  or  sub- 
stance liable  to  explode  Is  not  responsible  for 
damages  resulting  from  Its  explosion  to  the 
person  or  property  of  another,  unless  there 
be  some  fault  or  negligence  on  his  part 
Perhaps  In  England  the  liability  of  one  who 
keeps  dangerons  substances  which  explode 
and  cause  injury  is  not  dependent  upon  his 
negligence."  The  author  cites  many  cases 
to  support  the  rule.  It  thus  appears  that  if 
one  handling  explosives  in  this  country  takes 
the  necessary  precautions  in  endeavoring  to 
sare  others  from  injury  by  the  explosion  of 
it,  he  will  not  be  responsible  in  damages; 
but  it  appears  that  the  rule  is  otherwise  in 
England. 

It  Is  stated  In  10  Cyc.  p.  6,  that  the  same 
degree  of  care  is  required  of  those  transport- 
ing explosives  or  combustible  oils  as  is  ex- 
ercised by  merchants  and  those  handling 
them,  and  many  authorities  are  cited  to  sus- 
tain the  rule.  In  the  case  of  Heeg  v.  LIcht, 
80  N.  Y.  570,  88  Am.  Rep.  654,  the  court 
■aid  that  an  Individual  has  no  more  right  to 
keep  a  magazine  of  powder  upon  his  prem- 
ises, which  Is  dangerous,  to  the  detriment  of 
bis  neighbor,  than  he  Is  authorized  to  en- 
gage in  any  other  business  which  may  oc- 
casion serious  consequences.  In  the  same 
case  the  court  said  that  in  Myers  v.  Malcolm, 
6  Hill  (N.  T.)  202,  41  Am.  Dec.  744,  It  was 
held  that  the  act  of  keeping  a  large  quantity 
of  gunpowder  insufficiently  secured  near  oth- 
er buildings,  thereby  endangering  the  lives 
of  persons  residing  in  the  vicinity,  amounted 
to  a  public  nuisance,  and  an  action  would  He 
for  damages  where  an  explosion  occurred 
causing  Injnry.  In  the  case  ot  Wilson  v. 
Pbcenlx  Mfg.  Co..  40  W.  Va.  413,  21  S.  E. 
1035,  52  Am.  St  Rep.  880,  it  was  decided  that 
the  owner  of  a  powder  mill  or  nitroglycerin 
wotka  was  liable  for  all  damages  done  to 
persons  or  property  by  the  explosion  of  the 
fiaat,  wbeUier  negligence  was  the  cause  of 


the  explosion  or  not.  If  it  is  so  located  that 
such  an  explosion  Is  likely  to  Involve  Injury 
to  persons  or  property  of  third  persons.  In 
that  case  the  court  said :  "Powder  and  nitro- 
glycerin are  commodities  of  essential,  If  not 
primary,  importance,  from  their  wide  use  in 
war  and  in  the  construction  of  railroads, 
roads,  buildings,  and  other  varied  uses ;  and 
their  manufacture  Is  a  business  entirely  re- 
spectable and  Indispensable.  But  that  con- 
sideration Is  not  all -control!  lug.  That  con- 
sideration Is  not  alone  to  be  regarded.  The 
rights  and  safety  of  those  not  engaged  in 
their  manufacture  must  not  be  forgotten. 
They  are  agents  of  magical  power  and  wrath. 
When  the  spark  or  touch  of  ignition  meets 
them,  their  subtle  force  is  awakened  to  in- 
stantaneous action — an  action  giving  no  warn- 
ing, and  so  potent  that  almost  in  the  twink- 
ling of  an  eye,  before  thought  of  self-pres- 
ervation can  come.  It  wastes  man  and  his 
home  and  his  savings  with  Irrepressible  ener- 
gy. Often  the  explosion  comes  from  causes 
not  discernible,  which  reasonable  foresight 
or  prudence  cannot  see.  Valuable  as  are 
these  giants  as  auxiliaries  to  man  in  his 
great  works,  they  must  be  limited  to  places 
and  bounds  of  safety." 

The  case  of  Ft.  Worth  ft  D.  O.  Ry.  Co.  ▼. 
Beauchamp,  95  Tex.  406,  68  S.  W.  602,  58 
L.  R.  A.  716,  93  Am.  St  Rep.  864  is  a  case 
in  point  In  that  case  a  car  loaded  with 
black  and  giant  powder  was  delivered  in 
the  yard  of  appellant  In  the  city  of  Bowie, 
Tex.,  and  at  a  place  upon  the  transfer  switch 
in  charge  and  under  the  control  of  appel- 
lant, the  Vt  Worth  Railroad  Company.  It 
was  permitted  to  remain  there  until  the 
morning  of  April  5th,  when  another  car  near 
it  was  set  on  fire,  supposedly  by  a  tramp, 
which  caused  the  powder  to  explode  and  de- 
stroy the  house  of  appellee,  Beauchamp, 
which  was  situated  about  800  yards  distant. 
The  lower  court  gave  a  statement  of  its  find- 
ing of  facts,  in  which  it  is  said  that  the  car 
containing  the  powder  stood  about  the  center 
of  the  switch  and  within  a  radius  of  one- 
fourth  of  a  mile  of  some  40  residences,  and 
within  a  radius  of  three-fourths  of  a  mile 
of  the  greater  portion  of  the  residence  and 
business  portion  of  the  city,  the  city  having  a 
population  of  about  2,600  people,  with  a  pub- 
lic road  running  within  a  few  feet,  and  with 
the  main  line  of  defendant  within  about  20 
feet,  and  that  of  the  Chicago,  Rock  Island  & 
Texas  Railway  within  about  200  feet,  of 
where  the  car  of  powder  was  permitted  to 
stand,  and,  further,  that  there  was  sched- 
uled to  pass  this  point  upon  the  two  roads, 
16  trains  daily,  besides  extras.  The  lower 
court  further  found  that  defendant  placed 
no  guard  or  watch  about  the  car  of  powder, 
that  its  contents  were  known  to  the  agent, 
who  receipted  for  the  car,  and  that  there  was 
placarded  upon  the  walls  of  the  car  the  fol- 
lowing, viz.:  "High  Explosives.  Handle 
with  Care."  The  Supreme  Court  of  Texas, 
In  passing  upon  these  facts,  said:    "But  a 
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nuisance  may  result  from  the  negligent  ex- 
ercise of  a  right  of  performance  of  a  duty 
with  respect  to  one's  own  property  or  proper- 
ty In  his  charge.  1  Wood,  Nuis.  |  4,  and 
notes.  A  nuisance  to  others  may  thus  arise 
from  the  careless  discharge  by  a  common 
carrier  of  Its  duty  In  the  transportation  of 
such  dangerous  articles  as  are  here  in  ques- 
tion. The  right  to  carry  them  does  not  In- 
clude the  right  to  subject  persons  along  the 
route  to  dangers  from  explosions  for  a  longer 
time  or  In  a  greater  degree  than  la  reason- 
ably necessary  to  the  proper  performance  of 
the  carrier's  duty.  This  is  an  obvious  deduc- 
tion from  plainest  principles.  If,  therefore, 
the  car  was  unnecessarily  and  unreasonably 
delayed  at  the  place  where  it  exploded,  so 
as  to  subject  plaintiff's  property  to  such  dan- 
ger for  a  longer  time  than  would  have  at- 
tended a  transportation  made  with  reason- 
able dispatch,  such  keeping  of  the  car  at 
that  place  was  a  nuisance.  The  case  thus 
supposed  would  not  differ  essentially  from 
those  of  other  keepers  of  dangerous  explo- 
sives ;  or  If  ordinary  care  was  not  exercised 
by  the  appellee  in  keeping  and  caring  for  the 
car,  and  the  absence  thereof  gave  rise  to  a 
degree  of  danger  such  as  would  have  been 
avoided  by  the  exercise  of  it,  such  negligence 
would  make  the  presence  of  the  car  so  negli- 
gently kept  a  nuisance."  To  the  same  effect 
is  the  case  of  Henry  t.  Cleveland  By.  Go. 
<0.  C.)  67  Fed.  426. 

In  the  case  at  bar  the  car  containing  the 
explosives  was  within  150  yards  of  the  main 
portion  of  the  city  of  JelUco.  Many  persons 
lived  and  performed  labor  all  around  the 
place  it  was  located.  It  is  proved,  without 
contradiction,  that  within  20  feet  of  where 
the  car  stood  was  a  common  shooting  ground, 
where  persons  shot  at  marks  and  turkeys 
for  general  amusement,  which  fact  was 
known  to  appellants,  and  had  been  for  years. 
It  is  conceded  that  no  guard  or  watch  was 
placed  at  or  near  the  car,  and  that  its  con- 
tents were  made  known  to  appellants'  depot 
agent  In  a  moment  or  two  after  it  was 
placed  upon  the  track.  It  is  virtually  con- 
ceded that  the  car  was  not  placarded  on  the 
east  side  with  the  words:  "High  Explosives. 
Handle  with  Care."  However,  the  proof  is 
conflicting  as  to  whether  there  was  any  such 
card  on  the  other  side  and  ends.  The  proof 
showed  that  such  cards  were  on  each  side 
and  end  when  it  left  EJmporlnm,  Pa.;  but 
some  of  them,  at  least,  appeared  to  have 
been  lost  while  the  car  was  in  transit  In 
Thompson  on  Negligence,  vol.  1,  |  759,  it  is 
said:  "Hiat  the  dangers  to  be  apprehended 
in  handling  highly  explosive  substances  is 
so  great  and  obvious  that  a  high  degree  of 
care  should  be  taken  to  prevent  them  from 
falling  Into  the  hands  of  others."  We  un- 
derstand the  author  to  mean  that  strangers 
should  not  be  allowed  to  have  access  to 
them ;  that  they  must  be  guarded  and  protect- 
ed and  safely  kept  In  1  Addison  on  Torts, 
611,  It  is  said:    "It  appears  to  us  that  a  man 


who  lives  In  a  public  place,  along  which 
persons  have  to  pass  a  dangerous  machine, 
which  may  be  fatal  to  any  one  who  touches 
it  without  any  precaution  against  mischief, 
is  not  only  guilty  of  negligence,  but  of  neg- 
ligence of  a  very  reprehensible  character." 
It  will  be  seen  from  these  authorities  that 
appellants  are  responsible  for  the  damages 
resulting  from  the  explosion,  and  it  matters 
not  what  caused  the  explosion,  if  they  fail- 
ed to  exercise  care  to  prevent  it 

The  rules  established  by  appellants,  de- 
fining the  precautions  to  be  used  in  the 
transportation  and  care  of  explosives,  con- 
tain the  following:  Subsection  B  of  rule  23, 
In  part  is  as  follows:  "Conductors  must 
frequently  inspect  such  cars  to  see  that  the 
carding  is  Intact  When  any  of  these  cards 
become  detached  or  lost  in  transit  the  con- 
ductor will  give  notice  thereof  on  arrival  at 
the  next  district  terminal  yard  to  the  yard- 
master,  or  other  person  In  charge,  who  must 
attend  at  once  to  recording  the  cars  as  re- 
quired." Subsection  G  of  the  same  rule  Is 
as  follows:  "At  points  where  trains  stop 
trainmen  must  examine  cars  carded  as  con- 
taining explosives  and  adjacent  cars  to  see 
if  they  are  In  good  condition  and  free  from 
hot  boxes  or  other  defects  liable  to  cause 
damage.  If  cars  are  set  off  short  of  desti- 
nation from  any  cause,  the  conductor  most 
notify  the  nearest  agent  who  must  see  that 
every  precaution  Is  taken  to  prevent  acci- 
dent The  conductor  must  also  notify  the 
superintendent  from  the  first  telegraph  of- 
fice." There  is  no  inretense  that  these  rules 
were  complied  with  while  the  car  was  tn 
the  yard  in  Jellico.  The  destination  of  the 
car  was  a  mining  town  about  five  miles 
from  Jellico;  and,  from  the  proof,  there 
was  no  precaution  taken  by  any  one  to  pre- 
vent the  accident  In  failing  to  take  this 
precaution,  appellants  were  guilty  of  negli- 
gence; for  it  is  known  by  all  men,  who 
know  anything  upon  the  subject  that  dyna- 
mite can  be  exploded  by  a  Jar,  and  that 
nitroglycerin  is  more  sensitive  than  dyna- 
mite and  extremely  unstable  and  terribly  ex- 
plosive. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  affirmed. 

LASSIN6,  J.  (dissenting).  George  M.  Ad- 
kins  vmas  killed  by  the  explosion  of  dyna- 
mite in  the  railroad  yards  at  Jellico.  Ky.,  on 
the  morning  of  September  21,  1906.  The 
yards  there  are  used  by  both  the  lioulsville 
&  Nashville  Railroad  and  the  Southern  Rail- 
way; Jellico  being  the  terminal  of  each  road. 
A.  O.  Cox,  administrator  of  said  Adkina,  sued 
both  companies  to  recover  for  his  death.  He 
charges  that  the  defendant  companies,  or  one 
of  them,  negligently  shunted  a  car  against 
the  car  containing  the  dynamite  with  such 
force  as  to  cause  the  dynamite  to  explode. 
Each  of  the  companies  denied  liability,  and 
a  trial  upon  this  issue  resulted  in  a  verdict 
in  faror  of  the  plaintiff  for  |7,500.    Many 
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reasons    are    assigned    why    the    judgment 
should  be  reversed,  chief  of  tvhlch  Is  that 
the  verdict  Is  flagrantly  against  the  evidence. 
This  car  of  dynamite  had  been  shipped 
from    Emporium,   Pa.,    and   arrived   in   the 
yards  at  JelUco,  over  the  Southern  Railroad, 
at  8:30  p.  m.  September  20th.    It  remained 
there  overnight,  and  at  7:47  on  the  foUow- 
tng  morning  the  explosion  occurred.    Plain- 
tiff proved  by  the  testimony  of  several  wit- 
nesses that  they  saw  an  engine  shunt  a  car 
or  cars  against  the  car  containing  the  dyna- 
mite, and  that  Immediately  or  shortly  there- 
after the  dynamite  exploded.    He  also  prov- 
ed by  several  witnesses  that  they  heard  the 
Bolse  of  the  Impact  when  a  car  or  cars  were 
Bbnnted  against  another  car  or  cars,  and  that 
Bhortly  thereafter  the   explosion   followed. 
The  defendants  Insist  that  explosion  was 
not  caused  by  the  shunting  of  a  car  against 
the  car  of  dynamite,  bat  by  a  man  named 
BoKers  shoottag  into  the  car  with  a  rifle. 
Tbey  proved  by  the  testimony  of  several  wit- 
nesses that  this  man  and  others  had  been 
Bbootlng  Into  the  dynamite  car  before  the  ex- 
plosion occurred,  and  that  just  Immediately 
before  the  explosion  he  was  seen  to  raise  his 
rifle  again  as  though  to  shoot.     They  also 
proved  that  a  rifle  of  the  make  and  caliber 
used  by  Rogers  has  sufficient  penetrating 
force  to  go  through  a  plank  of  similar  mate- 
rial aitd  thickness  as  the  door  of  the  car,  and 
tbrongb  a  dynamite  box,  and  explode  the 
dynamite  In  the  box.     Several  expert  wit- 
nesses were  introduced,  who  testified  that 
.dynamite,  when  properly  packed,  could  not 
be  exploded  by  shunting  one  car  against  an- 
otber,  unless  the  coupling  of  the  car  was 
broken  and  driven  Into  the  dynamite  box,  or, 
In  other  words,  unless  the  force  of  the  Im- 
pact was  great  enough  to  wreck  the  car,  and 
that  even  then,  unless  some  metallic  sub- 
stance was  driven  violently  Into  the  dyna- 
mite, it  would  not  explode;   that  they  had 
se«i  dynamite  cars  wrecked,  and  no  explo- 
sion  occur.     Defendants'   testimony   shows 
that  the  dynamite  in  this  car  had  been  care- 
fully packed  for  shipment  after  the  most  ap- 
proved fashion,  and  that  as  packed  It  was 
perfectly  safe  for  shipment,  and  could*  not 
have  been  exploded  by  the  ordinary  and  usu- 
al Jar  and  Jostling  which  a  car  would  re- 
ceive In  being  hauled  over  the  road,  or  by 
other  cars  being  shunted  Into  the  dynamite 
car  with  a  less  degree  of  force  than  that 
Indicated.    In  Its  shipment  from  Emporium, 
Pa.,  to  Jelllco,  this  car  had  passed  over   the 
lines   of   the  Pennsylvania,   the    Norfolk   & 
Western,  and  the  Southern  Railroads,  trav- 
ersing the  states  of  Pennsylvania^  Virginia, 
and  Tennessee.     During  the  course  of  this 
Journey  it  must  necessarily  have  been  hauled 
by  different  engines,  and  taken  out  of  one 
train  and  put  into  another  at  least  three  or 
more  times.    There  is  no  proof  whatever  that 
when  It  reached  Jelllco  the  car  was  not  In- 
tact and  in  perfect  condition.    It  was  prop- 
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eriy  labeled,  showing  Its  contents.  It  appears 
that  a  part  of  this  load  of  dynamite  was  to 
be  taken  out  of  the  car  at  Jelllco,  and  the 
remainder  shipped  on  to  another  point:  and 
this  is  the  reason  given  for  the  car's  remain- 
ing there  In  the  yards  overnight  rather  than 
being  continued  on  to  Its  destination. 

Complaint  Is  made  because  this  load  of 
highly  explosive  substances  was  brought  into 
the  yards  and  permitted  to  remain  over- 
night there  without  being  guarded.  The  trial 
Judge  was  evidently  of  opinion  that  this  act 
on  the  part  of  the  company  or  companies  was 
not.  In  Itself,  negligence;  and  in  this  conclu- 
sion I  concur,  for  the  proof  shows  that,  as 
packed,  the  dynamite  was  perfectly  safe  for 
shipment  Besides,  no  amount  of  care  on 
the  part  of  the  companies  In  the  handling 
of  the  car  could  have  prevented  the  explosion 
if  it  was  produced  by  the  rifle  shot;  and  If 
it  was  not,  the  necessity  for  such  care  Is 
wanting.  As  plaintiff's  witnesses  did  not 
Identify  In  any  way  the  engine  which  they 
said  shunted  the  car  that  did  the  damage, 
defendants  undertook  to  show,  from  the  lo- 
cation of  every  engine  that  had  been  In  or 
about  the  yards  within  the  hour  Just  previ- 
ous to  the  explosion,  that  it  was  impossible 
that  a  car  could  have  been  shunted  against 
the  dynamite  car,  as  alleged.  They  also  at- 
tempted to  show,  from  the  position  of  freight 
cars  upon  the  track  upon  which  the  dyna- 
mite car  was  standing,  that  It  would  have 
been  impossible  for  the  explosion  to  have  been 
produced  In  the  way  and  manner  in  which 
the  plaintiff  claims  it  was.  In  order  that  the 
location  of  the  engines  and  cars,  as  fixed  by 
the  various  witnesses,  may  be  understood,  it 
becomes  necessary  to  describe  the  yards  and 
tracks  at  some  length. 

The  yards  at  Jelllco  lie  partly  In  Kentucky 
and  partly  in  Tennessee.  The  northern 
part  Is  in  Kentucky,  and  the  southern  part 
in  Tauiessee.  The  Louisville  ft  Nashville 
Railroad  trains.  In  coming  into  and  going 
from  the  yards,  use  the  northern  end,  and 
the  trains  of  the  Southern  Railway  use  the 
southern  end.  The  surface  is  comparatively 
level,  there  being  only  a  slight  dip  from  ei- 
ther end  of  the  yards  toward  the  center.  A 
car  will  stand  upon  any  part  of  the  tracks 
without  the  necessity  of  having  the  brakes  ap- 
plied. To  the  east  of  the  depot  are  two 
tracks,  on  one  of  which  is  the  "cinder  pit" 
To  the  west  Of  the  depot  there  are  seven 
tracks,  and,  naming  these  tracks,  going  west 
from  the  depot,  we  have,  first,  the  house 
track ;  second,  the  main  track ;  third,  the 
middle  track;  fourth,  the  tank  track;  fifth, 
the  side  track;  sixth,  the  sand  track;  and, 
seventh,  and  at  some  distance  further  west, 
the  Proctor  Coal  spur  track.  The  car  con- 
taining the  dynamite  was  on  the  tank  track, 
not  far  from  the  Tennessee  state  line.  From 
the  testimony  of  all  of  the  witnesses  it  la 
plain  that,  if  a  car  was  shunted  Into  the 
dynamite  car,  it  came  from  the  south;   and 
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thlfl  Ib  made  evident  by  the  further  fact  that 
after  the  explosion  no  car  or  part  of  a  car 
was  found  north  of  the  spot  where  the  car  of 
dynamite  stood.  Defendants  proved  that  Just 
after  the  explosion  therd  were  four  cars  on 
the  tank  track  Immediately  south  of  the  hole 
made  by  the  explosion  of  the  dynamite  car. 
Following  the  tank  track  south  a  distance  of 
about  60  feet,  there  were  six  cars  standing 
upon  the  tank  track.  Further  south,  and  be- 
yond the  six  cars,  this  track  divides.  On 
the  eastern  portion,  which  is  in  fact  a  con- 
tinuation of  the  tank  track  proper,  there 
was  a  space  of  281  feet  to  one  car,  then  27 
feet  to  four  cars.  On  the  western  or  spur 
branch  of  the  tank  track,  there  were  three 
cars,  none  of  which  were  Joined  together. 
That  these  cars  on  the  tank  track  were  locat- 
ed as  claimed  by  defendants  Is  abundantly 
proved  by  their  witnesses,  and  not  seriously 
contradicted  by  the  testimony  of  the  witness- 
es for  the  plalntitr. 

It  is  argued  with  great  earnestness  for  the 
defendants  that  the  number  and  location  of 
the  cars  on  the  tank  track  and  its  spur  com- 
pletely refute  the  testimony  of  plaintiff's  wit- 
nesses as  to  what  caused  the  explosion,  for 
none  of  them  say  that  there  were  more  than 
3  cars  attached  to  the  dynamite  car,  or  that 
more  than  3  cars  were  shunted  into  the 
dynamite  car ;  whereas  by  actual  count  there 
were  shown  to  be  16  cars  on  this  track,  south 
of  the  wrecked  dynamite  car,  figuring  those 
on  the  eastern  end  of  the  tank  track,  and  18 
cars,  counting  those  on  the  western  end.  So 
that,  there  must  have  been  not  less  than  13 
cars  pushed  by  the  engine  that  shunted  the 
car  into  the  dynamite  car;  whereas  no  wit- 
ness Introduced  by  plaintiff  places  the  num- 
ber at  more  than  6.  There  is  no  conflict  In 
the  record  as  to  what  engines  were  in  or 
near  the  yards  within  the  hour  just  previous 
to  the  explosion.  These  were  the  L.  &  N.  en- 
gine known  as  "Doug's  Engine,"  L.  &  N.  en- 
gine No.  Ill,  the  Proctor  Coal  Company's  en- 
gine, Southern  switch  engine  No.  277,  South- 
em  engine  No.  680,  and  Southern  engine  No. 
686.  These  last  two  named  were  extra  large 
freight  engines.  '  Defendants'  witnesses  tes- 
tify that  these  six  were  aU  of  the  engines 
that  had  been  in  or  near  the  yards  within 
the  hour  Just'  previous  to  the  explosion. 
That  their  testimony  upon  this  point  is  true 
is  strengthened  by  the  fact  that  no  one  tes- 
tifies to  seeing  any  other  engine  In  or  near 
the  yards  during  this  time.  The  explosion  so 
tore  up  the  track  as  to  render  all  of  the  tracks 
north  of  the  point  where  the  explosion  oc- 
curred Impassable,  either  by  being  warped 
and  thrown  out  of  line  or  else  by  being 
blocked  by  earth  and  debris.  Extending 
south  from  the  yards  Is  a  single  track,  over 
which  any  engine  leaving  the  yards  would 
have  to  travel.  The  noise  of  the  explosion 
aroused  the  railroad  men  and  others  at  New- 
comb,  about  three  miles  south  of  Jellico,  and 
a  lot  of  men  started  immediately  for  Jellico 
on  a  hand  car.    They  found  the  track  clear 


between  Newcomb  and  Jellloo;  bence  no 
engine  left  the  yards  going  south  after  It 
occurred.  Many  persons  walked  from  the 
south  up  this  track  to  the  scene  of  the  explo- 
sion, and  none  of  them  encountered  any  en- 
gine leaving  the  yards.  As  no  engine  left 
the  yards  after  the  explosion,  and  no  witness 
testifies  to  having  seen  any  other  about  there 
within  the  hour  next  before  the  explosion, 
one  must  conclude  that  the  six  engines  above 
named  were  all  that  had  been  or  were  there 
within  the  time  named. 

Defendants  have  undertaken  to  account  for 
the  location  of  each  of  these  engines.  The 
li.  &  N.  engine  known  as  "Doug's  Engine" 
was  attached  to  a  north-bound  passenger 
train  which  had  pulled  out  of  Jellico  Just  a 
few  minutes  before  the  explosion.  It  is  con- 
ceded that  this  engine  shunted  no  car  against 
the  car  of  dynamite,  and  could  not  have  caus- 
ed the  explosion.  The  Proctor  Coal  Com- 
pany's engine  was  standing  over  on  the  coal 
company's  switching  track,  and,  from  its  posi- 
tion and  the  fact  that  it  was  not  then  being 
used,  it  must  be  excluded  from  consideration. 
Ia  &  N.  engine  No.  Ill  is  shown  by  the  testi- 
mony of  witnesses,  both  for  plaintiff  and  de- 
fendants, to  have  been,  at  the  time  of  the 
explosion,  standing  over  east  of  the  depot 
near  the  "cinder  pit,"  on  the  track  known  as 
the  "old  man's  track."  It  was  proven  to 
have  been  there  before  the  explosion,  and 
was  there  after  the  explosion.  Its  fire  had 
been  "drawn,"  and  it  was,  in  railroad  par- 
lance, "dead."  Southern  switch  engine  No. 
277  had  left  the  yards  at  about  7  o'clock,  and 
taken  a  load  of  empty  cars  down  to  the  Blue 
Oem  mines,  some  miles  away,  and  was  there 
at  the  mines  at  the  time  of  the  explosion,  as 
is  shown  by  the  testimony  of  many  witnesses, 
most  of  whom  are  wholly  disinterested,  so 
far  as  any  connection  with  either  railroad  is 
concerned,  and  (me  of  plaintiff's  witnesses 
testifies  to  this  state  of  fact  also.  Southern 
freight  engine  No.  680  left  the  yards  with  a 
train  of  cars  at  7 :35,  or  12  minutes  before  the 
explosion,  as  is  shown  by  the  testimony  of 
many  witnesses,  and  at  the  time  of  the  ex- 
plosion was  more  than  three  miles  south  of 
Jeinco.  Eight  or  ten  witnesses  testified  to 
seeing  this  engine  with  Its  train  of  cars  near 
Newcomb  at  the  time  they  beard  the  explo- 
sion. Southern  freight  engine  No.  686  is 
shown  by  the  testimony  of  a  great  number  of 
witnesses,  some  for  plaintiff  and  some  f<^ 
defendants,  to  have  been  on  the  "cinder  pit" 
on  the  tra<^  east  of  the  depot  This  is  a 
large  engine,  and  had  come  into  the  yards 
from  the  south  some  time  early  In  the  morn- 
ing, discharged  its  train  of  cars,  and  had 
been  taken  over  on  the  "cinder  pit"  To  get 
on  this  "cinder  pit"  It  either  had  to  go 
through  the  yards,  past  the  dynamite  car, 
to  the  northern  limits  of  the  yards,  and  then 
back  up  on  the  "cinder  pit"  track,  or  else 
it  had  to  go  to  the  southern  limits  of  th« 
yards,  and  over  the  switch  to  the  turntable^ 
and  over  the  turntable  to  the  "cinder  pit" 
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track.  WbHe  the  proof  shows  that  this  en- 
gine could  be  passed  over  the  turntable,  yet 
It  Is  quite  difficult  to  have  It  do  so  on  account 
of  its  size.  The  easy,  natural,  and  usual  way 
to  get  to  the  "cinder  pit"  te  by  the  northern 
route;  but,  as  the  explosion  blocked  this 
way,  if  it  was  taken  to  the  "cinder  pit"  after 
the  explosion.  It  must  have  been  over  the  oth- 
er way.  No  possible  reason  Is  assigned  for 
taking  it  there  after  the  explosion  occurred. 
No  one  testifies  to  having  seen  It  being  tak- 
en,  and  It  Is  scarcely  possible  that  It  could 
have  been  done  In  the  presence  of  the  great 
namber  of  people  attracted  to  the  scene  by 
the  explosion,  and  not  be  observed  by  some  of 
them.  That  no  one  saw  It  go  over  to  the 
"cinder  pit"  after  the  explosion  Is  a  drcum- 
Btance  In  support  of  defendants'  contention 
that  It  had  gone  there  before.  PlalntlfTs  wit- 
nesses failed  to  locate  any  one  of  these  en- 
gines at  a  point  other  than  that  fixed  by  de- 
fendants' witnesses;  In  fact,  plalntltTs  wit- 
nesses have  contributed  much  of  the  evidence 
wlilch  goes  to  show  that  these  engines  were, 
at  the  very  moment  when  the  explosion  oc- 
curred, exactly  where  defendants  contend 
they  were. 

Plaintiff's  case  rests  upon  the  allegation  of 
Us  witnesses  as  to  how  they  saw  and  heard 
the  car  shunted  Into  the  dynamite  car,  and 
defendants'  defense  must  rest  upon  their  abil- 
ity to  establish,  first,  that  there  was  no  en- 
gine in  the  yards,  at  the  time  of  the  explo- 
sion, to  have  shunted  a  car;  second,  that 
from  the  location  and  number  of  cars  on  the 
tank  track  and  Its  spur,  south  of  where  the 
explosion  occurred,  no  car  could  have  been 
Bbnated  Into  the  dynamite  car  unless  the  en- 
gine that  did  so  afterward  placed  the  other 
cara  upon  the  track  as  they  were  found,  by 
count  and  measurement,  to  be,  and  as  par- 
tially shown  by  the  photographs  taken  short- 
ly after  the  explosion  they  were ;  third,  that 
the  dynamite  was  so  packed  that  It  could  not 
have  been  exploded  by  the  Impact  of  a  car 
or  cars  shunted  with  the  force  described  by 
the  plaintiff's  witnesses,  even  if  all  that  they 
say  Is  true;  and,  lastly,  that  the  rifle  that 
was  used  was  of  such  penetrating  force  that 
its  ball  would  pass  through  the  car  and  box, 
and  Into  and  explode  the  dynamite. 

This  la  a  large  record,  and  a  great  many 
witnesses  have  testified.  Much  of  their  testi- 
mony la  merely  cumulative,  and  upon  points 
not  necessary  to  the  determination  of  the 
real  questions  In  Issue.  It  is  only  when  the 
evidence  of  each  witness  is  carefully  read, 
and.  bis  opportunities  for  observation  consid- 
ered, in  connection  with  the  physical  facts, 
which  are  not  controverted,  that  the  truth  as 
to  how  the  explosion  occurred  can  be  ascer- 
tained. With  the  record  so  considered  and 
analyzed,  it  Is  dear  that  no  engine  shunted 
a  car  or  cars  into  the  dynamite  car,  for  the 
simple  reason  that  not  one  was  In  a  position 
to  do  sa  The  witnesses  who  say  that  a  car 
was  shunted  into  the  dynamite  car  are  so 


overwhelmed  with  the  physical  facts  shown 
In  the  record,  and  other  facts  proven — not 
by  a  preponderance  of  the  evidence,  but  by 
the  evidence  of  many  witnesses  undisputed— 
that  the  value  of  their  testimony  Is  destroyed. 
Their  statements  as  to  what  caused  the  ex- 
plosion are  so  completely  refuted  by  the  facts 
as  shown  by  the  record  that  their  testimony 
cannot  be  accepted  as  the  basis  for  a  Judg- 
ment to  rest  upon.  Excuse  for  their  being 
mistaken  Is  not  wanting.  Their  minds.  If  not 
warped  by  personal  Interest,  have  become 
confused  In  trying  to  bridge  the  chasm  made 
In  the  trend  of  current  events  by  the  terrible 
catastrophe,  and,  while  they  no  doubt  recall 
various  movements  of  engines  on  that  day, 
they  have  evidently  not  done  so  in  the  natu- 
ral order  in  which  they  occurred.  No  doubt 
they  saw  engines  shifting  cars  around  and 
through  the  yards  on  that  fateful  morning, 
and  heard  them  bump  together  as  they  were 
being  so  switched  and  shifted  and  coupled  up 
and  put  through  the  various  maneuvers  nec- 
essary both  to  the  breaking  up  of  a  train 
after  It  came  into  the  yards  and  the  making 
up  of  one  preparatory  to  its  leaving.  Such 
scenes  and  sounds  were  neither  strange  nor 
new  to  them.  Most  of  them  lived  In  or  near 
that  town,  the  terminus  of  two  great  rail- 
road systems,  where  many  trains  came  and 
went  every  day.  There  was  nothing  In  such 
sights  or  sounds  that  would  Impress  their 
minds  sufficiently  to  enable  them  to  recall  any 
particular  one.  It  Is  common  knowledge  that 
by  dally  assodatlon  with  trains,  and  being  in 
and  around  railroad  tracks  and  yards,  one 
becomes  so  accustomed  to  them  that  he  sees 
the  trains  without  paying  any  attention  to 
them  or  their  movements,  and  hears  the 
noises  incident  to  their  operation  almost  with- 
out being  conscious  of  It;  and.  In  the  absence 
of  anything  unusual  in  the  movement  of  a 
train,  it  would  be  exacting  almost  the  im- 
possible to  expect  one,  some  time  thereafter, 
to  describe  Its  movements  with  any  degree  of 
accuracy. 

There  was  no  reason  for  observing  the 
movements  of  the  engines,  or  any  one  of 
them,  on  that  morning  until  after  the  explo- 
sion, and  then  the  witnesses,  In  seeking  for 
the  cause,  would  naturally  remember  that 
they  saw  an  engine  shifting  cars  about  the 
yards,  or  heard  cars  being  shunted  together 
with  considerable,  or  more  than  usual,  force. 
Several  witnesses  say  they  saw  an  engine 
shunt  a  car  or  cars  Into  the  dynamite  car, 
and  the  explosion  followed.  They  differ  as 
to  the  kind  of  engine.  Some  say  large;  oth- 
ers small.  Some  say  one  car ;  others  several. 
So,  also,  as  to  the  several  witnesses  who  say 
they  heard  the  force  of  the  impact  of  the 
car  that  was  shunted  Into  the  dynamite  car. 
They  differ  as  to  the  length  of  time  that 
elapsed  between  the  shunting  of  the  cars  to- 
gether and  the  explosion.  Some  say  that  It 
occurred  Immediately ;  others  that  a  consid- 
erable time  elapsed.     Clearly  the  shunting 
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which  waB  heard  did  not  cause  the  explosion; 
for,  If  the  force  of  the  Impact  bad  been  suffi- 
cient to  cause  the  explosion,  It  would  have 
followed  the  Impact  Instantaneously,  and  the 
noise  of  the  Impact  would  have  been  lost  in 
the  sound  of  the  explosion.  If  plalntilTs  wit- 
nesses are  correct,  then  after  the  explosion 
those  in  charge  of  the  engine  that  shunted 
the  car  or  cars  into  the  car  of  dynamite  de- 
liberately and  immediately  set  about  to  manu- 
facture a  defense.  There  in  the  midst  of  the 
greatest  calamity  that  had  ever  befallen  that 
community,  within  sight  and  hearing  of  their 
dead  and  wounded  friends  and  cbmrades, 
they  must  have  dropped  the  cars  along  the 
tank  track,  as  the  evidence  shows  they  were, 
and  then  stealthily  spirited  the  engine  out 
of  the  yards,  and  all  of  this  must  have  been 
done  while  others  were  so  busy  that  they  fail- 
ed to  observe  the  movements  of  this  engine; 
for  out  of  the  numbers  of  witnesses  who  have 
testified  no  one  saw  any  engine  making  any 
such  movements.  Had  any  such  thing  taken 
place,  surely  it  would  have  been  seen  by 
some  one,  and  the  fact  that  it  was  not  Is 
strong  evidence  that  it  did  not  occur. 

The  defendants  have  demonstrated  to  a 
practical  certainty  that  the  bullet  fired  from 
the  Rogers  rifle  caused  the  explosion.  He 
was  in  no  wise  connected  with  either  of  the 
defendant  companies,  and  they  are  not  an- 
swerable for  the  result  of  his  conduct.  Courts 
are  ever  reluctant  to  disturb  the  finding  of 
a  Jury,  and  should  decline  to  do  so  unless 
palpably  against  the  evidence.  Still,  when 
the  ends  of  substantial  Justice  would  be  de- 
feated by  permitting  the  Judgment  to  stand, 
no  court  should  hesitate  to  set  it  aside.  The 
case  at  bar  presents  such  a  condition.  By 
the  overwhelming  weight  of  the  evidence  it 
is  clear  that  the  explosion  was  not  caused  by 
the  shunting  of  a  car  into  the  dynamite  car, 
or  by  any  other  act  of  negligence  on  the  part 
of  defendants  or  either  of  them,  but  by  a 
wholly  independent  agency,  one  over  which 
defendants,  nor  either  of  them,  bad  any  con- 
trol whatever,  and  for  which  they  are  in  no 
wise  responsible. 

The  Judgment  should  be  reversed.  For  this 
reason,  I  dissent,  and  Judges  HOBSOM  and 
BABKEB  Join  me 


SHIELDS  V.  CONWAY. 

(Court  of  Appeals  of  Kentucky.    Karch  24, 
1909.) 

1,  WrrNESSEB  (J  361*)  —  Impeachment— Evi- 
DXROS  TO  Sustain  Chabacteb — "Impeach- 
icsNT  ow  Obnebal  Beftttatioh  of  Wit- 
ness." 

Proof  of  the  conviction  of  a  witness  of  a 
'  felony  as  permitted  by  CIt.  Code  Prac.  |  597,  is 
*n  impeachment  of  the  general  reputation  of  the 
witness  within  section  699,  providing  that  evi- 
dence of  the  good  character  of  a  witness  is  in- 
admissible nntil  his  general  reputation  has  been 
impeached,  authorizing  evidence  of  the  general 


good  reputation  of  the  witness  tor  truth  and 

veracity. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1168;    Dec.  Dig.  {  361.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3420.] 

2.  Witnesses  (|  361*)  —  Impeachment  —  Evi- 
dence IN  Bebuttal. 

A  witness  impeached  by_  proof  of  his  con- 
viction of  a  felony,  as  permitted  by  Civ.  Code 
Prac.  S  697,  may  not  explain  the  conviction 
with  a  view  of  rebutting' the  impeachment. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  U6S;    Dec.  Dig.  |  361.*] 

3.  Witnesses  ({  861*)— Impeachment— Evi- 
dence to  Sustain  Oharacteb— "Impeach- 
ment OF  Oenebal  Refutation  or  Wit- 
ness." 

Proof  that  a  witness  is  related  to  the  party 
offering  him,  that  he  is  Interested  in  the  result 
of  the  controversy,  that  he  has  made  declara- 
tions in  conflict  with  his  testimony  is  not  an 
impeachment  of  the  general  reputation  of  the 
witness  within  Civ.  Code  Prac.  |  599,  providing 
that  evidence  of  the  good  character  of  a  wit- 
ness is  inadmissible  until  his  general  reputa- 
tion has  been  impeached,  and  evidence  of  his 
good  character  is  madmissible  In  rebuttal. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1165;  Dec  Dig.  t  361.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Action  by  William  Conway  against  Alex- 
ander M.  Shields.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Eelley  &  Cherry  and  N.  W.  Halstead,  for 
appellant    Jno.  A.  Fulton,  for  appellee. 

CARROLL,  J.  Appellee,  who  was  plain- 
tiff below,  brought  this  action  in  slander 
against  the  appellant.  Shields,  who  was  de- 
fendant below,  charging  that  in  the  presence 
and  hearing  of  divers  and  sundry  persons 
Shields  falsely  and  maliciously  spoke  of  and 
concerning  him  the  following  words,  to  wit: 
"Oh,  yes;  you  are  paving  the  way  to  have 
another  lawsuit  with  me,  so  you  can  go  down 
to  Bardstown  and  swear  to  some  more  damn- 
ed lies  like  you  did  on  other  trial" — thereby 
meaning  to  charge  Conway  with  the  crime  of 
perjury  committed  in  his  testimony  in  a 
case  pending  between  the  parties  a  short 
time  previously.  The  answer  did  not  deny 
the  fact  that  Conway  had  previously  testified 
in  the  suit;  but  did  deny  si>eaklng  the  words 
charged.  Upon  a  trial  before  a  Jury  the 
plalntlflT  recovered  Judgment  for  $400. 

On  the  trial  of  the  case,  after  a  witness 
named  Barnett  testified  In  behalf  of  plain- 
tiff, the  defendant  Introduced  a  record  of  the 
Nelson  circuit  court,  consisting  of  an  indict- 
ment against  Barnett  and  a  Judgment,  show- 
ing that  in  1887  on  the  charge  of  murder  he 
was  convicted  and  his  punishment  fixed  at 
18  years  in  the  state  penitentiary.  There- 
upon the  plaintiff  introduced  in  rebuttal  a 
number  of  witnesses,  who  testified  to  the 
general  good  reputation  of  Barnett  for  truth 
and  morality.  The  admission  of  this  evi- 
dence Is  the  principal  error  complained  of. 
It  is  the  contention  of  appellant  tbat  this 


•For  other  easM  te«  ume  topic  and  taction  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  ladaxea 


Digitized  by 


Google 


Ky.) 


SHIELDS  T.  CONWAY. 


341 


•▼Idence  vu  incompetent  bec&nse  the  gen- 
eral reputation  of  Barnett  was  not  attacked 
or  impeached  by  the  Introduction  of  the  rec- 
ord of  his  conviction.  Section  597  of  the  CIt- 
11  €ode  of  Practice  declares  that:  "A  wit- 
ness may  be  Impeached  by  the  party  against 
whom  he  Is  produced,  by  contradictory  evi- 
dence, by  showing  that  he  has  made  state- 
moitB  different  from  his  present  testimony, 
or  by  evidence  that  his  general  reputation 
for  nntmthfalness  or  immorality  renders  him 
unworthy  of  belief;  but  not  by  evidence  of 
particular  wrongful  acta,  except  that  it  may 
be  shown  by  the  examination  of  a  witness, 
or  record  of  a  judgment,  that  he  has  been 
convicted  of  felony."  And  section  599  pro- 
vides: "Evidence  of  the  good  character  of  a 
witness  la  inadmissible  until  his  general  rep- 
utation has  been  impeached."  Under  section 
S97  It  was  competent  for  the  defendant  to 
introduce  the  record  of  Bamett's  conviction, 
but  the  admissibility  of  the  evidence  of  his 
good  character  depends  upon  the  question 
whether  or  not  the  introduction  of  this  rec- 
ord was  such  an  impeachment  of  his  general 
reputation,  within  the  meaning  of  section 
699,  as  authorized  the  introduction  of  evi- 
dence of  his  good  character.  This  precise 
question  has  not  heretofore  been  decided  by 
tblB  court,  but  it  has  come  before  other 
coarts  of  last  resort — some  of  them  hold- 
ing that  evidence  of  this  character  is  com- 
petent, and  others  holding  It  Incompetent. 

In  our  opinion  the  evidence  was  compe- 
tent The  purpose  in  introducing  the  record 
of  conviction  was  to  Impeach  the  general  rep- 
utation of  the  witness,  and  to  impress  the 
Jury  with  the  fact  that  he  was  not  worthy  of 
belief.  However  serious  an  offense  a  man 
may  have  committed,  and  however  damaging 
to  his  reputation  It  may  be,  he  should  be  al- 
lowed the  privilege  of  outliving  the  odium 
attached  to  it,  and  reinstating  himself  in  the 
confidence  and  respect  of  his  neighbors  and 
acquaintances.  No  matter  how  bad  a  man 
may  have  been,  or  bow  low  in  the  estimation 
of  his  neighbors  he  may  have  fallen,  he 
should  not  be  denied  the  right  to  reform  or 
the  high  privilege  of  becoming  an  honored 
and  usefnl  citizen;  and  when  be  does  so 
re-establish  himself,  and  the  record  of  his 
former  delinquency  is  offered  to  discredit 
blm,  he  should  have  the  right  to  show  that 
his  reformation  is  genuine,  and  that  his 
neighbors  and  acquaintances  regard  his  gen- 
eral repntation  for  truthfulness  and  morality 
as  good.  It  would  be  a  hard  and  almost 
cmel  rule  to  lay  down  that  a  man  on  the  wit- 
ness stand  might  be  confronted  with  the  rec- 
ord of  a  crime,  committed  many  years  before, 
offered  for  the  purpose  of  embarrassing,  hn- 
mOiating,  and  discrediting  him,  and  yet  de- 
nied the  right  to  show  by  persons  competent 
and  qnalifled  to  speak  that  afterwards  by 
good  oondnct  and  an  upright  life  he  bad  es- 
tabllabed  himself  in  the  respect  of  his  neigh- 
bors. We  think  this  conduslon  fully  anthor- 
iied  tiy  a  fair  constmction  of  the  Code  pro- 


visions referred  to.  A  witness  may  not  be 
impeached  by  evidence  of  particular  wrong- 
ful acts,  with  the  exception  that  It  may  be 
shown  that  he  has  been  convicted  of  a  fel- 
ony. Although  he  may  have  committed  a 
dozen  particular  wrongful  acts,  each  involv- 
ing greater  moral  turpitude  than  many  fel- 
onies, yet  evidence  of  them  is  not  competent ; 
but,  if  he  has  committed  one  amounting  to 
a  felony,  followed  by  a  conviction,  this  one 
offense  may  be  offered  in  evidence  against 
him.  It  Is  therefore  manifest  that  the  Leg- 
islature Intended  to  place  the  one  act  follow- 
ed by  a  conviction  for  a  felony  in  a  class  dif- 
ferent from  other  wrongful  acts  not  so  pun- 
ished, and  In  the  same  category  as  an  attack 
upon  the  general  reputation  of  the  witness. 
A  witness  cannot  be  impeached  by  evidence 
of  particular  wrongful  acts,  because  he  may 
not  be  prepared  to  meet  them;  and,  If  he 
was,  to  allow  an  explanation  for  each  would 
often  unreasonably  protract  the  trial,  besides 
bringing  into  it  many  side  issues.  And,  as 
the  witness  cannot  be  impeached  by  evidence 
of  particular  wrongful  acts,  neither  can  evi- 
dence be  offered  to  sustain  his  character,  as 
such  evidence  Is  not  admissible  until  his  good 
character  has  been  put  in  Issue — until  an  at- 
tack has  been  made  upon  It  In  a  general  way. 
But  a  witness  may  be  Impeached  by  a  rec- 
ord of  conviction  for  a  felony,  and,  as  he 
cannot  excuse  or  Justify  its  commission  or 
go  behind  the  Judgment,  it  would  follow  that 
if  there  was  no  other  way  by  which  he  could 
show  the  Jury  or  the  court  that  be  was  truth- 
ful and  moral,  he  must  stand  mute  before  the 
silent  bat  impressive  evidence  of  his  guilt, 
and  see  his  reputation  attacked  without  an 
opiJortunlty  to  defend.  Although  a  witness 
when  thus  impeached  may  not  go  behind  or 
explain  the  conviction,  yet  he  may  show  that 
since  the  Judgment  was  pronounced  he  has 
lived  an  honorable  and  upright  life  and  Is 
held  In  high  esteem  by  friends  and  neigh- 
bors; and  this,  upon  the  {ground  that  the  evi- 
dence of  conviction  is  In  fact  and  truth  an 
attack  upon  his  general  reputation  within  th9 
fair  meaning  of  the  Code. 

But  counsel  say  that,  If  It  is  allowable  to 
offer  evidence  of  good  character  to  rebut  the 
presumption  of  unworthlness  arising  from  a 
conviction  for  a  felony,  it  would  logically  re- 
sult in  allowing  a  witness  who  had  made  con- 
tradictory statements  or  declarations  in  con- 
flict with  his  present  testimony,  or  who  was 
shown  to  have  an  interest  in  the  case,  to  In- 
troduce evidence  in  support  of  bis  good  char- 
acter. There  Is,  however,  no  reason  for  car- 
rying the  rule  we  have  announced  to  this 
extent  A  witness  may  be  related  to  the  par- 
ty In  whose  behalf  he  Is  testifying,  or  he  may 
be  interested  In  the  result  of  the  controver- 
sy, or  he  may  have  made  contradictory  state- 
ments, or  declarations  in  conflict  with  his 
present  testimony,  but  evidence  of  these 
facts,  or  any  or  all  of  them,  would  not  be  an 
impeachment  of  the  general  reputation  of  the 
witness  for  morality  and  truth.    A  witness 
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of  the  highest  diaracter  may  be  related  to  a 
party  to  the  litigation,  or  interested  In  the 
result  of  the  trial,  or  have  made  statements 
contradictory  of  his  evidence,  but  these  cir- 
cumstances do  not  InTOlre  his  general  rep- 
utation for  truthfulness,  nor  are  they  regard- 
ed as  Impeaching  his  character.  We  have 
carefully  examined  the  Instruction  criticized, 
but  do  not  find  It  open  to  the  objection  urged 
against  It. 

Perceiving  no  error,  the  Judgment  is  af- 
firmed. 


CITY  OF  COVINGTON  v.  GATES. 

(Conrt  of  Appeals  of  Kentucky.    March  23, 
1909.) 

1.  Municipal  Cobpobations  (J  821*)  — Db- 
rECTS  IN  Sidewalk— JuBT  Question. 

In  an  action  against  a  city  for  injariea 
from  a  defective  board  walk,  whether  the  defect 
had  existed  long  enough  for  the  city  to  have  dis- 
covered it  by  exercising  ordinary  care  in  time 
to  have  made  it  reasonably  safe  before  plaintiff 
was  injured  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1750;  Dec.  Dig.  { 
821.»] 

2.  BBinoES   (I  42»)— Defect  in— Notice  to 

CiTT, 

Where  a  policeman,  whose  duty  It  was  to 
watch  for  defects  in  sidewalks,  etc.,  discovered 
a  hole  in  a  bridge  on  the  day  of  the  night  plain- 
tiff was  injured,  and  immediately  telephoned 
the  city  officer  whose  duty  it  was  to  repair  it, 
there  was  actual  notice  to  the  city  of  the  dan- 
gerous condition  of  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  H  88-90;    Dec.  Dig.  §  42.*] 
8.  Bbidoes  a  46*)- Defects  in— Noticb-Ju- 

BT  Question.  ,  ^     ^ 

In  an  action  for  injuries  caused  by 'de- 
fects in  a  wooden  bridge  which  was  within  the 
city  limits,  whether  the  city  had  reasonable  time 
in  which  to  repair  the  defect,  after  actual  no- 
tice thereof  on  the  day  of  the  night  the  mjnry 
occurred,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
D«.  I  120;    Dec.  Dig.  i  46.*] 

4,  Appkai,  and  Ebeob  (S  1053»)— Habmless 
Bbbob— Adhibsion  of  Evidence— Pbejudi- 
oiAL  Effect. 

The  court  refused  to  strike  out  testimony 
that  plaintifiFs  general  reputation  for  truth  and 
veracity  was  good,  though  it  appeared  on  cross- 
examination  that  the  witness'  knowledge  of 
plaintiff's  reputation  was  derived  from  business 
transactions  and  personal  acquaintanceship  with 
him;  but  the  court  had  repeatedly  stated  in 
the  jury's  presence  that  testimony  sustaining 
the  general  reputation  of  a  witness  was  not  com- 
petent where  the  opinion  was  based  upon  per- 
sonal acquaintanceship  and  business  transac- 
tions, lie  verdict  for  plaintiff  was  small  in 
view  of  his  injuries  and  the  expenditures  caused 
thereby.  Held,  that  the  admission  of  the  testi- 
mony was  not  prejudicial  error. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  4180,  4182;  Dec.  Dig. 
i    1053.*] 

5.  Appeal  and  Ebbob  (|  1067*)— HABifLESS 
Ebbos— Exclusion  of  Evidence — Pbejudi- 
ciAL  Effect. 

A  witness  introduced  to  testify  to  plaintiff's 
reputation  for  truth,  etc.,  was  asked  on  cross- 


examination  what  bnsiness  plaintiff  was  engag- 
ed in  at  the  time  of  the  accioent  which  question 
was  excluded ;  but  defendant  did  not  state  what 
the  witness  was  expected  to  answer  or  the  pur- 
pose of  the  question,  and  plaintiff's  occnpation 
was  fully  proved  by  other  evidence.  The  ver- 
dict for  plaintiff  was  small  in  view  of  his  in- 
juries and  the  expenditures  caused  thereby. 
Held,  that  the  exclusion  of  the  testimony  was 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
terror.  Cent  Dig.  H  4187-4193;  Dec.  Dig.  S 
1057.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  &  Ekjuity  Division. 

"Not  to  be  officially  reported." 

Action  by  George  Gates  against  the  City 
of  Covington.  From  a  judgment  for  plalntUT, 
defendant  appeals.    Affirmed. 

John  E.  Shepard,  for  appellant  Fred- 
rick W.  Schmltz,  for  appellee. 

NUNN,  J.  This  is  an  appeal  from  a  Judg- 
ment for  $564.  Appellee  alleged,  in  sub- 
stance, in  bis  petition  that  on  June  9,  1905. 
while  crossing  the  wooden  bridge,  or  traard 
walk,  over  the  bottom  lands,  known  as  "Wil- 
low Run,"  in  the  city  of  Covington,  Ky.,  lie 
broke  through  the  walk  at  a  point  something 
over  200  feet  west  of  the  east  end  thereof, 
and  was  severely  and  permanently  injured. 
The  length  of  the  bridge  is  not  given,  but  the 
testimony  indicates  that  it  is  several  hun- 
dred yards  long.  He  alleged:  Tliat  the 
boards  and  other  timbers  in  the  bridge  were 
rotten,  defective,  unsafe,  and  dangerous  to 
those  traveling  thereon;  that  its  condition 
rendered  the  footway  unsafe  and  dangerous 
to  those  using  same  with  ordinary  care; 
that  the  defective  and  unsafe  condition  of 
the  bridge,  or  footway,  was  known  to  the 
defendant,  its  servants  and  agents,  or  could 
have  been  known  to  them  by  the  exercise  of 
ordinary  care,  long  enough  before  the  time 
of  the  accident,  to  enable  them  to  put  same 
in  repair;  and  that  he  did  not  know  of  the 
defective  and  unsafe  condition  of  the  bridge. 
Appellant  answered,  controverting  the  alle- 
gations of  the  petition,  and  Interposed  a  plea 
of  contributory  negligence,  which  was  con- 
troverted by  reply.  Appellant's  counsel,  by 
brief,  presents  three  reasons  for  a  reversal: 
First,  the  verdict  Is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law;  sec- 
ond, the  admission  of  incompetent  testimony; 
third,  errors  of  the  court  in  giving  instruc- 
tions and  in  refusing  to  give  the  one  offered 
by  it  It  is  not  contended  that  appellee  was 
not  injured  by  stepping  into  a  hole  in  the 
bridge,  nor  that  it  was  not  the  duty  of  the 
city  to  use  reasonable  care  in 'keeping  the 
bridge  in  a  reasonably  safe  condition  for 
the  safety  of  those  who  traveled  thereon. 

The  testimony,  without  much  contradic- 
tion, shows  that  the  bridge  was  out  of  re- 
pair for  three  or  five  months  preceding  the 
accident,  that  the  boards  and  stringers  were 
rotten,  and  that  some  of  the  nails  were  out 
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and  mtwalng.  wbleh  allowed  the  boards  to 
tut  and  get  out  of  place.  This  condition  ex- 
isted at  the  place  where  the  accident  occur- 
red and  for  some  distance  on  either  side  of 
It  Appellant's  real  contention  Is  that  It  was 
not  ahown  that  the  city  had  notice  of  this 
defecUve  condition  of  the  bridge  In  time  to 
bare  repaired  it  before  appellee  recelTCd 
his  Injuries.  This  qnestlon  was  submitted  to 
the  Jniy  by  a  properly  drawn  Instruction. 
It  was  for  the  Jury  to  determine  from  the 
testimony  whether  the  defectlre  and  dan- 
gerous condition  of  the  bridge  bad  existed 
for  a  sufficient  length  of  time  for  the  city, 
by  Its  agents,  to  have  dlscorered  the  same, 
by  the  exercise  of  ordinary  care,  In  time  to 
have  made  It  reasonably  safe  before  appel- 
lee was  Injured.  In  addition  to  this,  appel- 
lant Introduced  a  witness,  who  was  a  police- 
man at  the  time  of  the  accident,  and,  this 
bridge  being  within  his  territory,  it  was 
his  duty  to  watch  for  defects  in  it  He  tes- 
tified that,  some  time  during  the  day  be- 
fore appellee  was  Injured  at  night,  he  dls- 
corered the  hole  In  the  bridge  through  which 
appellee  fell,  and  that  he  went  immediately 
and  telephoned  to  the  officer  whose  duty  it 
was  to  have  it  repaired.  Howerer,  the  hole 
w^  not  repaired  until  the  next  day.  This 
was  proof  of  actual  notice  to  the  city  of  the 
dangerous  condition  of  the  bridge,  and  the 
Qnestlon  as  to  whether  or  not  appellant  had 
reasonable  time  In  which  to  repair  it,  after 
this  notice,  before  appellee  received  his  In- 
juries, was  a  question  for  the  Jury,  and  was 
inbmltted  to  It  under  proper  Instructions. 

The  Instructions  given  by  the  court  were 
proper,  and  submitted  In  clear  language  ev- 
ery principle  of  law  applicable  to  the  case. 
See  the  cases  of  City  of  Madlsonvllle  v.  Pem- 
berton's  Adm'r,  75  8.  W.  229,  25  Ky.  Law 
Rep.  847,  City  of  Covington  v.  Jones,  79  8. 
W.  243,  25  Ky.  Law  Rep.  1083,  and  City  of 
Wlckliffe  v.  Morlng,  By,  etc.,  113  Ky.  697, 
68  S.  W.  641.  The  instruction  offered  by  ap- 
pellant, which  the  court  refused  to  give,  was 
the  same,  in  substance,  as  was  given  by  the 
ooort.  In  the  Instruction  offered  these  words 
were  used:  "The  defendant  was  no  insurer 
of  the  safety  of  those  using  the  bridge." 
The  court  in  no  instruction  stated  or  Intl- 
Bated  that  the  defendant  was  an  Insurer  of 
the  safety  of  those  crossing  the  bridge,  but, 
to  the  contrary,  among  other  things,  told  the 
Jury,  In  effect,  that  the  law  only  required 
appdlant  to  use  ordinary  care  to  keep  the 
bridge  reasonably  safe  for  the  protection  of 
those  oslng  It. 

There  was  no  incompetent  testimony  per- 
mitted to  be  beard  and  considered  by  the 
Jury  on  the  issues  made  by  the  pleadings. 
The  matter  complained  of  arose  in  the  follow- 
ing manner:  Appellant  Introduced  two  or 
more  witnesses  whose  testimony  tended  to 
Impeach  the  reputation  of  appellee  for  truth 
<nd  veracity.    Appellee,  in  rebuttal,  offered 


a  witness  who  testified  that  the  general  rep- 
utation of  appellee  for  truth  and  veracity 
was  good.  Upon  cross-examination  it  de- 
veloped that  all  the  witness  knew  about  the 
reputation  of  aiH>ellee  was  learned  from  busi- 
ness transactions  and  his  personal  acquaint- 
ance with  him.  Appellant  moved  the  court 
to  withdraw  all  the  testimony  given  by  the 
witness.  It  appears  from  the  record  that 
the  court  had  repeatedly  stated  in  the  pres- 
sence  of  the  jury  that  the  testimony  of  a 
witness  In  Impeaching  or  sustaining  the  gen- 
eral reputation  of  another  witness  was  not 
competent  when  the  witness'  only  means  of 
forming  an  opinion  upon  the  question  was 
obtained  through  personal  Intercourse  and 
business  transactions  with  the  person.  Ap- 
pellee Introduced  Charles  Nock  to  sustain 
his  reputation.  Appellant,  on  cross-examina- 
tion, asked  him  what  business  appellee. 
Gates,  was  engaged  In  at  the  time  of  his 
injury  and  at  the  time  of  the  trial.  The 
court  sustained  an  objection  to  this  question. 
Appellant  complains  of  this.  It  appenrs 
from  the  record,  without  contradiction  and 
from  the  testimony  of  many  of  the  witness- 
es, that  appellee,  at  the  time  of  his  injury 
and  to  the  time  of  his  trial,  was  a  peddler 
of  groceries  when  he  was  able  to  labor.  This 
fact  was  fully  proved.  It  does  not  appear 
from  the  record  that  appellant  made  known 
to  the  court,  by  an  avowal,  what  it  expected 
the  answer  of  the  witness  to  be,  nor  what 
benefit  It  anticipated  receiving  if  the  witness 
had  been  permitted  to  answer  the  question. 
We  are  therefore  of  the  opinion  that  the 
court  committed  no  material  error  prejudi- 
cial to  the  rights  of  appellant  In  the  admis- 
sion or  rejection  of  testimony. 

The  verdict  is  small  considering  the  Inju- 
ries proved.  His  doctor's  bill  amounted  to 
$64  or  more.  He  lost  considerable  time  from 
labor,  his  injuries  were  severe,  and  one  of 
them  permanent.  Appellant  does  not  com- 
plain of  the  amount  of  the  verdict. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  affirmed. 


BRYANT  et  al.  v.  PREWITT. 

(Court  of  Appeals  of  Kentucky.    March  16, 
1900.) 

1.  PixAoiNO  (§  434*)  —  Defects  —  Aideb  bt 
Subsequent  Pleadiwos  and  Verdict. 
Any  failure  of  the  answer  of  a  defendant 
in  ejectment  to  comply  with  Civ.  Code  Prac. 
I  125,  in  settinft  forth  the  tracts  claimed  by 
him,  it  merely  alleging  that  he  claims  and  owns 
a  boundary  of  land  which  be  understands  is 
within  the  outside  limit  of  the  boundary  set  out 
in  the  petition,  following  which  is  a  description 
of  the  tracts  claimed,  is  cured  by  the  pleadings 
and  verdict ;  the  reply  admitting  that  the  tracts 
claimed  by  defendant  were  within  the  ontside 
boundary  set  out  in  the  petition,  and  there  being 
a  verdict  for  defendant  after  evidence  was 
beard  on  the  issue. 

[Bid.    Note.— For   other  cases,   see   Pleading, 
Cent.  Dig.  {{  1478-1480;   Dec.  Dig.  f  434.*] 
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Z  Champebtt  awd  Maintenance  (J  7*)  — 

Champebtous  Deed. 

A  deed  by  a  trustee  to  his  cestui  que  trust, 
made  pursuant  to  the  judgment  of  a  court  ot 
another  state,  in  which  some  ot  the  land  includ- 
ed in  the  trust  was  situated,  on  application  by 
the  trustee  to  the  court  for  authority  to  set- 
tle his  trust  and  reconvey  the  property,  is  not 
champertous,  though  one  is  in  adverse  posses- 
sion. 

[Ed.  Mote.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  {  107 ;  Dec  Dig.  { 

8.  Advebse  Possession  (S  52*) — PuitcHASB  of 
Outstanding  Ci>aik — Onb  is  Not£!stopved 
TO  Claim. 

One  does  not  stop  bis  adverse  possession 
by  taking  a  deed,  simply  as  a  means  gf  quiet- 
ing his  own  title  and  preventing  a  lawsuit,  from 
one  making  a  claim  to  part  of  the  land. 

[Eld.  Mote. — ^For  other  cases,  see  Adverse  Fos- 
•ession.  Cent  Dig.  {{  239,  269-265;   Dec.  Dig. 

Appeal  from  Circuit  Court,  Laurel  County. 

"To  be  officially  reported." 

Action  by  Roberta  S.  Bryant  and  others 
against  Alex  Piewltt  and  otbers.  Judgment 
for  defendant  Prewltt.  Plaintiffs  appeaL  Af- 
firmed. 

Brown  &  Brock  and  T.  Z.  Morrow,  for  ap- 
pellants. H.  C.  Clay  and  Sam  C.  Hardin,  for 
appellee^ 

CLAY,  a  This  action  was  instituted  by 
Roberta  S.  Bryant  and  others,  plaintiffs, 
against  numerous  defendants,  including  Alex 
Prewltt,  to  recover  certain  tracts  of  land. 
Defendant  Prewltt  had  a  separate  trial,  and 
the  Jury  returned  a  verdict  In  his  favor. 
£^om  the  Judgment  based  on  this  verdict,  this 
appeal  is  prosecuted. 

During  the  progress  of  the  case,  the  plead- 
ings became  very  voluminous.  Finally  the  pe- 
tition was  reduced  to  the  allegations  of  own- 
ership on  the  part  of  plaintiffs  and  the  fact 
that  each  ot  the  defendants  wrongfully  beld 
possession  of  certain  portions  of  the  land. 
The  answers  were  reduced  to  a  denial  of  tbe 
ownership  of  plaintiffs,  and  a  setting  tortb 
of  the  lands  claimed  by  the  several  defend- 
ants, and  pleas  of  adverse  possession. 

It  is  first  insisted  by  appellants  (plaintiffs 
below)  that  the  appellee  nowhere  denied  the 
allegation  of  the  petition  that  be  had  for  five 
years  before  the  institution  of  tbe  action  been 
wrongfully  in  possessioii  of  the  property.  In 
this,  however,  appellants  are  mistaken.  The 
second  paragraph  of  appellee's  answer  con- 
tains a  denial  that  be  had  wrongfully  beld 
possession  of  tbe  land  for  tbe  last  five  years, 
or  for  any  other  period  of  time.  By  amended 
answer,  filed  on  June  21,  1907,  defendant  de- 
nied that  plaintiffs,  or  any  of  them,  were 
then.  Or  ever  were,  the  owners  or  entitled 
to  possession  of  the  land  described  in  the 
petition,  or  any  part  thereof.  We  are  there- 
fore of  the  opinion  that  the  answer  and 
amended  answer  constitute  a  sufficient  denial 
of  appellants'  ownership  and  appellee's  wrong- 
ful possession. 


It  is  next  Insisted  that  appellee's  answer, 
setting  forth  the  tracts  of  land  claimed  by 
him,  did  not  sufficiently  comply  with  section 
125,  Olv.  Code  Prac.  Tbe  answer  uses  tbe 
following  language:  "Tbe  defendant  claims 
and  owns  a  boundary  of  land  which  be  un- 
derstands is  within  the  oatside  limit  of  the 
boundary  set  out  in  tbe  petition  herein,"  etc. 
Then  follows  a  description  of  tbe  tracts 
claimed  by  appellee.  It  appears,  however, 
that  plaintiffs  afterward  filed  a  reply,  in 
which  they  admitted  that  the  tracts  claimed 
by  appellee  were  within  the  outside  bound- 
ary set  out  in  their  petition.  Furthermore, 
the  case  went  to  trial,  evidence  was  heard 
upon  tbe  issue  involved,  and  a  verdict  re- 
turned by  the  Jury.  We  therefore  conclude 
that  the  defect,  if  any,  in  defendant's  answer, 
was  cured  by  the  pleadings  and  verdict. 

On  the  trial  of  the  case  two  questions  were 
submitted  to  tbe  Jury:  The  question  of  ad- 
verse possession  of  tbe  defendant,  and  the 
question  whether  or  not  defendant  was  in 
possession  of  the  tracts  of  land  in  question 
when  the  deed  was  made  from  Chamberlain, 
trustee,  to  Boberta  S.  Biyant  and  others.  It 
Is  earnestly  Insisted  by  appellants  that  tbe 
court  improperly  permitted  a  recovery  by  de- 
fendant in  the  event  be  was  in  possession 
when  the  deed  was  made  from  Chamberlain, 
trustee,  to  Boberta  S.  Bryant  and  others. 
We  think  appellants  are  correct  in  this  con- 
clusion. Chamberlain  had  no  Interest  in  the 
land.  He  held  it  in  trust  for  Mrs.  Bryant 
and  her  children.  A  portion  of  the  land  was 
located  in  Cook  county.  111.,  where  the  par- 
ties resided.  Chamberlain  applied  to  tb4 
courts  there  for  authority  to  settle  bis  trust 
and  reconvey  the  property.  All  the  parties 
were  before  the  court.  Judgment  was  given 
authorizing  him  to  settle  his  trust  and  re- 
convey  the  projierty.  The  conveyance  was 
made  In  pursuance  of  the  Judgment  of  the 
circuit  court  of  Illinois.  We  are  therefore  of 
the  opinion  that  the  deed  in  question  was  not 
champertous.  Saunders  v.  Groves,  2  J.  3. 
Marsh.  406;  Preston  v.  Breckinridge,  86  Ky. 
619,  6  S.  W.  641 :  Kldd  v.  Central  Sate  De- 
posit Co.  (Ky.)  65  S.  W.  356. 

Although  the  instruction  complained  of  was 
improper,  we  are  of  opinion  that  it  was  not 
prejudicial  to  the  substantial  rights  of  appel- 
lants. The  latter  proved  neither  actual  nor 
constructive  possession  of  the  land  In  contro- 
versy. On  the  other  hand,  defendant  showed 
that  he  entered  upon  the  lands  in  1877,  had 
them  surveyed  in  1882,  and  took  out  a  patent 
in  1884,  and  another  patent  in  1888.  He  mark- 
ed out  a  well-defined  boundary,  and  claimed 
possession  to  this  boundary.  Mo  one  else  was 
In  possession  but  him.  There  was  a  controver- 
sy between  him  and  a  man  by  the  name  of 
Hubbard  as  to  a  portion  of  the  land  involved, 
and  he  obtained  a  deed  to  this  tract  from  Hub- 
bard. It  Is  Insisted  that  this  estopped  adv«rsft 
possession  as  to  this  particular  tract   This  Is 
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Dot  the  case,  however.  It  was  almply  a  means 
of  quieting  his  own  title  and  preventing  a  law- 
salt  Defendant  cultivated  a  large  portion 
of  the  land  In  controversy.  He  claimed  all  of 
it  to  a  well-defined  boundary.  At  the  time  of 
tbe  suit  he  had  held  this  land  adversely  for 
more  than  16  years.  Plaintiffs  offered  no  evi- 
dence tending  to  rebnt  the  evidence  of  de- 
fendant. The  evidence  of  adverse  possession 
on  his  part  was  all  one  way.  Under  these 
drcamstances,  defendant  was  entitled  to  a 
peremptory  Instrnctlon  In  his  Cavor.  It  mat- 
ters not,  then,  whether  the  deed  from  Cham- 
berlain, trastee,  to  Roberta  S.  Bryant  and 
others,  was  champertous  or  not 
Judgment  affirmed. 


BISHOP  et  aL  v.  VAN  WINKLE  et  al. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1909.) 

1.  HOBTOAOKS   (f   634*)— FOBKCLOatrBE— TiTLB 

OF  Pttbchaseb. 
The  purchaser  of  land  on  mortgage  foreclo- 
rare  acquires  only  tbe  mortgagor*!  interest  in 
tbe  land. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1556 ;   Dec.  Dig.  (  534.*] 

2L  Adverse  Possessioh  (}  63*)— Hostilitt  of 

Possession. 

Where  the  principal  consideration  for  a 
deed  is  the  agreement  of  tbe  vendee  to  support 
tbe  vendor  and  wife  during  their  lives,  and  this 
contract  is  abandoned  by  tbe  grantee,  and  pos- 
iession  resumed  by  the  vendor  and  wife,  and 
lield  by  them  and  a  relative  dnrinz  the  life  of 
tbe  vendor  for  nearly  40  years,  the  rights  of 
tbe  grantee  are  extinguished. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
■rasion.   Cent  Dig.  i(   333-357;    Dec.   Dig.   { 

W»»    J 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  E.  S.  Van  Winkle  and  others 
against  Cy  Bishop  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed. 

T.  Z.  Morrow,  for  appellants.  Fox  &  Jack- 
son and  O.  H.  Waddle,  for  appellees. 

HOBSON,  J.  Previous,  to  the  year  1861 
Thomas  Bishop  owned  a  tract  of  110  acres 
of  land  In  Pulaski  county.  He  executed  to 
Qeorge  M.  Merlck  the  following  writing: 
"This  Indenture  of  bargain  and  sale,  made 
this  23d  day  of  March,  1861,  between  Thomas 
Bishop,  of  the  county  of  Pulaski  and  state 
of  Kentucky,  of  the  first  part  and  George 
U.  Merlck,  of  tbe  second  part  of  the  coun- 
ty and  state  aforesaid,  wltnesseth :  That  said 
Thomas  Bishop,  for  and  in  consideration 
of  the  said  Merlck's  binding  himself  and 
his  heirs  to  pay  one  note  In  the  bands  of 
Charles  Bishop  of  $50,  and  find  for  and  de- 
cently supporting  Thomas  Bishop  and  Sarah, 
his  wife,  during  their  life,  or  so  long  as  they 
ma;  live  with  the  said  Merlck,  hath  this  day 
bargained  and  sold,  and  by  these  presents 
doth  grant  bargain,  and  sell,  unto  the  said 


George  M.  Merlck,  his  heirs  and  assigns,  all 
that  tract  or  parcel  of  land  of  my  personal 
estate  situated,  lying,  and  being  in  the  coun- 
ty of  Pulaski  and  on  the  waters  of  Pitman 
.creek,  and  bounded  as  follows:  [Here  fol- 
lows boundary.]  To  have  and  to  hold  to  the 
said  George  M.  Merlck,  his  heirs  and  assigns, 
forever ;  and  said  Thomas  Bishop  binds  him- 
self, his  heirs  and  assigns,  to  make  to  the 
said  George  M  Merlck  a  general  warranty 
deed  to  the  above-named  tract  of  land,  that 
Is  a  warrant  forever,  both  against  the  claim 
of  himself  and  heirs,  or  claim  or  claims  of 
any  others  whatever.  In  witness  whereof,  I 
hereby  set  my  band  and  affix  my  seal  the  day 
and  date  above  written.    Thomas  Bishop." 

After  tbe  deed  was  made,  Merlck  moved 
Into  the  house  where  Thomas  Bishop  and  bis 
wife  lived,  and  took  care  of  them  for  a 
while ;  but  in  a  year  or  so  they  fell  out  and 
Bishop  and  wife  left  'On  March  25,  I860, 
while  things  were  in  this  shape,  Merlck  ex- 
ecuted a  note  to  B.  S.  Van  Winkle  and  W. 
McKee  Fox  for  $150,  and  gave  them  a  mort- 
gage on  the  tract  of  land  to  secure  the  note. 
Soon  after  this  Merlck  left  the  state  to  es- 
cape a  felony  charge  against  him,  and  has 
never  since  returned.  After  he  had  left  the 
state.  Bishop  and  wife  moved  back  to  their 
old  home  and  took  up  their  residence  there. 
Thomas  Bishop  died,  living  there,  about  tbe 
year  1869.  The  wife  lived  there  until  she 
died,  in  1894.  In  the  year  1867  Fox  and  Van 
Winkle  foreclosed  their  mortgage  by  a  Judi- 
cial proceeding  against  Merlck,  and  bought 
the  land  for  tbe  debt  Tbe  sale  was  confirm- 
ed, and  a  deed  was  made  to  them ;  but  they 
took  no  steps  to  get  possession  of  the  land. 
After  the  death  of  Thomas  Bishop,  Oy  Bishop 
moved  on  tbe  land  with  the  consent  of  Mrs. 
Bishop,  who  was  his  grandmother,  and  he 
has  since  lived  on  the  land  or  held  it  by  bis 
tenants.  Since  her  death  he  has  been  exclu- 
sively in  possession  of  It  He  and  she  paid 
the  taxes  on  it  On  May  13,  1904,  the  heirs 
at  law  of  Van  Winkle  and  Fox  brought  this 
suit  to  recover  the  land  from  Cy  Bishop,  and 
at  the  conclusion  of  tbe  evidence  on  both 
sides,  showing  the  facts  we  have  stated,  the 
court  Instructed  the  Jury  peremptorily  to  find 
for  the  plaintiffs;  and,  this  having  been 
done,  the  defendants  appeal. 

Van  Winkle  and  Fox  had  no  title  to  the 
land,  except  such  as  they  derived  from 
George  M.  Merlck.  Their  claim  originated  in 
the  mortgage  which  he  executed,  and  when 
they  purchased  at  the  commissioner's  sale  in 
1867  they  acquired  only  such  title  as  he  bad. 
They  stand  in  his  shoes,  and  whether  or  not 
they  can  recover  must  depend  upon  whether 
or  not  he  could  have  recovered.  If  he  had 
not  made  a  mortgage  on  tbe  land,  bnt  had 
retained  the  title  which  he  had,  and  bad 
brought  this  suit  in  his  own  name  against  Cy 
Bishop  to  recover  it    The  consideration  of 
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tbe  deed  wblcb  llionias  Bishop  executed  to 
Merlck  was  his  agreement  to  pay  a  note  to 
Charles  Bishop  of  $50  and  to  decently  sup- 
port Thomas  Bishop  and  Sarah  Bishop,  his 
wife,  during  their  lives,  or  so  long  as  they 
might  live  with  him.  When  he  committed  a 
felony,  and  fled  from  the  state,  he  abandoned 
fats  contract;  and  the  two  old  people,  when 
he  thus  abandoned  his  contract  and  the  land, 
had  a  right  to  resume  possession  of  It  Aft- 
er he  had  so  abandoned  his  contract,  and 
they  had  so  resumed  possession,  and  held  the 
land  as  long  as  they  lived,  he  would  not  be 
allowed,  nearly  40  years  afterwards,  to  as- 
sert a  right  to  the  land  under  the  contract 
which  he  abandoned  while  they  lived.  If  he 
had  set  up  claim  to  the  property,  and  had 
brought  this  suit,  nearly  40  years  after  be 
had  abandoned  the  contract  and  left  the 
state,  the  court  would  have  treated  his  claim 
as  stale,  and  would  4iave  refused  him  relief 
upon  the  ground  that  he  was  estopped  to 
claim  under  tbe  deed.  This  question  was  be- 
fore us  in  the  recent  case  of  Lowe  v.  Stepp, 
116  S.  W.  293.  As  Fox  and  Van  Winkle  sim- 
ply have  his  title,  their  rights  are  no  great- 
er than  his. 

When  Merlck  had  fled  from  the  state, 
abandoning  the  land  and  his  contract,  Thom- 
as Bishop  resumed  possession,  claiming  not 
under  Merlck,  but  holding  adversely  to  him. 
When,  in  1867,  Fox  and  Van  Winkle  bought 
at  the  Judicial  sale,  Thomas  Bishop  was  In 
possession,  holding  adversely  to  them,  and  be 
continued  to  hold  adversely  to  them  until  he 
died.  After  his  death,  his  widow  and  grand- 
son held  the  land,  claiming  it  under  him,  and 
adversely  to  Fox  and  Van  Winkle.  The  deed 
which  Thomas  Bishop  had  made  to  Merlck  In 
1861  was  not  signed  by  his  wife^  and  there- 
fore did  not  pass  her  right  of  dower;  but 
this  was  before  the  passage  of  the  homestead 
law  In  1866,  and  therefore,  as  against  that 
deed,  or  the  mortgage  executed  in  1865,  she 
could  not  claim  a  homestead.  If  tbe  title  to 
the  land  was  In  Merlck,  and  passed  from 
Merlck  to  Fox  and  Van  Winkle,  they  could 
at  any  time  after  the  death  of  Thomas  Bish- 
op have  brought  a  suit  against  her  and  re- 
covered the  land,  after  laying  off  her  dower 
to  her.  She  did  not  hold  the  land  as  dower. 
She  held  It  under  her  husband,  and  her  pos- 
session was  adverse  to  Fox  and  Van  Winkle. 
If  she  was  entitled  to  a  homestead  In  the 
land,  it  was  only  because  her  husband  died 
tbe  owner  of  it  What  was  the  nature  of  the 
title  of  Thomas  Bishop  at  his  death  we  need 
not  determine.  It  is  sufficient  to  say  that 
Fox  and  Van -Winkle  simply  stand  In  Mer- 
Ick's  shoes,  and  will  not  be  allowed,  after  so 
great  a  lapse  of  time,  to  say  that  Merlck  did 
not  abandon  his  contract,  or  to  assert  any 
right  under  an  Instrument  which  he  aban- 
doned, after  an  adverse  possession  of  so  many 
years  by  Thomas  Bishop  and  those  claiming 


under  him.  Under  the  evidence  tbe  circuit 
court  should  have  Instructed  the  Jury  per- 
emptorily to  find  for  the  defendants. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


MESSMER  V.  BELL  &  OOGGESHALL  CX>. 

(Court  of  Appeals  of  Kentucky.    Mardi  23, 
1909.) 

1.  Master  aito  Servant  (S  318*)— "Iitdepend- 
ENT  Contractor." 

An  "independent  contractor"  is  one  who  i» 
independent  of  hia  employer  in  the  doing  of  bis 
work,  and  may  work  when  and  how  he  prefers. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  1257 ;  Dec  Dig.  {  318.* 

Wot  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8542,  8543;   vol.  8,  p.  768&] 

2.  ilABTEH  AND  SERVANT  (S  1*)— '-'SERVANT." 

A  "servant"  is  one  who  is  employed  by  an- 
other and  is  subject  to  the  control  of  his  em- 
ployer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  1 ;  Dec.  Dig.  (  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6422-6429;   vol.  8,  p.  779&] 

3.  Master  and  Servant  ({  88*)— Injuries  to 
Servant— Independent  Contbactobs. 

One  employed  by  defendants  to  B(^ueeze  box- 
es for  them  in  their  factory  with  their  machin- 
ery as  and  when  directed  b^  their  foreman,  and 
paid  by  the  i>oz,  with  the  nght  to  lilre  and  pay 
his  own  assistant,  was  not  an  independent  con- 
tractor, and  for  his  negligence  in  operating  tbe 
box  machine,  whereby  his  assistant  was  injur- 
ed, defendants  were  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  146;   Dec.  Dig.  {  88.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  ofliclaliy  reported." 

Action  by  E^dward  Messmer,  Jr.,  against 
the  Bell  &  Coggeshall  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded  for  new  trial. 

O'Neal  &  O'Neal,  for  appellant  Gregory 
&  McHenry,  for  appellee. 

HOBSON,  J.  Edward  Messmer,  a  little 
boy  13  years  of  age,  working  under  Charles 
Wommer  at  the  factory  of  the  Bell  &  Cogge- 
shall Company,  had  bis  band  hurt  by  getting 
it  In  between  some  unprotected  cogwheels, 
and  brought  this  action  to  recover  for  his 
injury.  A  trial  was  had  which  resulted  in  a 
verdict  In  his  favor  for  $2,000.  ▲  new  trial 
was  granted,  and  a  second  trial  was  had, 
which  resulted  In  a  Judgment  and  verdict 
for  the  defendant.    The  plaintiff  appeals. 

The  defendant  insisted  on  the  trial  that 
the  boy  was  not  in  its  employment  that 
Charles  Wommer  was  an  Independent  con- 
tractor, that  he  employed  the  boy,  and  that 
the  boy  was  his  servant  The  court,  at  the 
conclusion  of  all  tbe  evidence,  In  effect  in- 
structed the  Jury  that  the  Bell  &  Coggeshall 
Company  was  not  liable  for  the  negligence 


•For  othn 
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of  W<»niner,  thus  In  effect  bolding  that  be 
was  an  Independent  contractor;  and  this  Is 
In  effect  the  only  question  to  be  decided  on 
the  appeal.  There  Is  In  the  factory  of  the 
Bell  &  Coggeshall  Company  a  machine 
known  as  a  "squeezer,"  In  which  boxes  are 
pat  together.  Charles  Wommer  was  in 
cbarge  of  this  machine,  and  was  paid  by  the 
box  for  squeezing  the  boxes.  He  was  al- 
lowed  to  employ  hia  own  assistant,  and  paid 
the  assistant  himself.  He  employed  Edward 
Hessmer,  who  had  been  working  with  him 
•boat  a  week  when  the  accident  occurred. 
At  the  time  of  the  accident  the  machine  was 
In  operation.  Wommer  went  across  the 
bnllding  to  get  a  box,  and  while  he  was  gone 
told  the  boy  to  hold  a  lever  down,  which 
proTented  the  machine  from  running  in  and 
ont  while  he  was  g^>ne.  While  the  boy  was 
thus  holding  the  lever,  a  trip  which  was  a 
part  of  the  machine  came  up  behind  In  Its 
regular  revolution  striking  the  lever  and 
knoddng  the  boy's  hand  from  It  His  hand 
was  near  the  cogwheels,  and,  when  struck 
from  the  lever,  got  Into  the  cogs  and  was 
painfully  Injured-  The  child  was  not  warn- 
ed of  the  danger,  or  given  any  instruction 
as  to  bow  to  perform  his  duty,  or  cautioned 
In  any  way  about  the  trip  coming  up  and 
striking  the  lever.  It  was  not  necessary 
for  the  boy  to  hold  the  lever  while  Wommer 
was  gone,  if  Wommer  had  set  a  prop  under 
the  machine  to  prevent  It  from  coming 
down.  If  the  defendant  was  chargeable 
with  the  negligence  of  Wommer  In  placing 
the  boy  where  he  was  and  directing  him  to 
hold  the  lever  without  any  Instruction  as  to 
his  danger  or  warning  as  to  bow  to  perform 
his  doty,  clearly  there  was  sufficient  evi- 
dence of  negligence  to  go  to  the  jury;  and 
M  the  question  Is:  Was  Wommer  an  Inde- 
pendent contractor? 

On  this  question  the  boy  testified  as  fol- 
lows: "Q.  Was  Mr.  Wommer  your  boss?  A. 
res,  sir.  Q.  Who  did  he  work  for?  A.  For 
Mr.  Billy  Palmer  and  Mr.  Stem  and  his 
brother.  Q.  Who  were  Stem  and  Palmer? 
Who  were  they?  A.  Superintendents.  Q. 
Who  was  there  in  charge  of  Mr.  Wommer, 
If  anybody,  who  had  control  over  Mr.  Wom- 
met?  A.  His  brother  and  Billy  Palmer  and 
Stem.  Q.  Who  were  Billy  Palmer  and  Stem 
and  his  brother  working  for?  I  mean  to 
uy:  Were  they  working  for  the  Bell  &  Cog- 
geshall  Company?  Were  they  their  super- 
intendents? A.  Tes,  sir.  Q.  Did  those  gen- 
tlemen come  into  the  place  where  you  work- 
ed and  have  charge  In  that  room?  A.  They 
wonid  walk  around.  Q.  What  would  they 
do?  A.  See  if  the  work  was  done  right  Q. 
I  will  ask  yon  to  state  If,  while  you  were 
working  for  Mr.  Wommer,  you  did  other 
work  also  for  the  Bell  &  Coggesball  Com- 
pany? Were  you  sent  anywhere  else  In  the 
factory  to  work?  A.  I  was  catching  from 
the  saw  behind  bis  brother  on  Saturday. 
Q.  Who  did  his  brother  work  for?  A.  Mr. 
Palmer.    Q.  Yon  mean  Palmer,  the  superin- 


tendent of  Bell  ft  Coggesball?  A.  Yes,  sir. 
Q.  How  long  had  you  been  working  there 
before  you  were  hurt?  A.  A  week  and  one 
day.  Q.  When  you  were  employed  to  work 
under  Mr.  Wommer,  what  sort  of  work  did 
they  give  you  to  do?  A.  Dip  the  ends  Into 
the  glue  and  put  them  on  boards.  Q.  Then 
what  would  be  done  with  the  boxes  after 
you  dipped  them  In?  A-  Eric  Ligbtfoot 
would  put  them  together,  and  Mr.  Wommer 
would  squeeze  them  up.  Q.  Who  was  Mr. 
LIghtfoot?  A.  A  boy  that  worked  there. 
Q.  Do  know  whether  other  boys  from  the 
factory  were  taken  by  Mr.  Wommer  and  put 
to  work  on  that  same  machine  while  you 
were  there?  A.  The  other  boy  that  quit  and 
I  got  his  job,  he  brought  one  up  from  down- 
stairs and  put  him  on  it  The  Court:  Who 
did?  The  witness:  Mr.  Wommer.  The 
Court:  Which  Wommer?  The  witness:  The 
one  that  run  the  machine.  The  Court:  The 
one  that  employed  you?  The  witness:-  Yes, 
sir.  Q.  Where  did  be  get  the  other  boy? 
Who  was  the  other  boy  working  for  before 
he  got  him?  A.  Billy  Palmer.  Q.  In  the 
same  factory?  A.  Yes,  sir."  On  cross-ex- 
amination he  stated  as  follows:  "Q.  Eddie, 
you  were  asked  by  Eric  LIghtfoot  if  you 
wanted  a  job  before  yon  went  to  Bell  & 
Coggesball?  A.  Yes,  sir;  that  night  Q.  Is 
It  not  a  fact  that  he  stated  to  you  that  Mr. 
Wommer  wanted  to  employ  boys?  A.  He 
asked  me  did  I  want  to  work,  and  I  told 
him  yes,  and  be  said  he  could  get  me  a  job. 
Q.  He  told  you  Mr.  Wommer  wanted  to  em- 
ploy you,  didn't  he?  A.  Yes,  sir.  Q.  And  you 
went  to  Mr.  Wommer  and  was  employed  by 
him?  A.  Yes,  sir.  Q.  And  Mr.  Wommer 
paid  you?  A.  Yes,  sir.  Q.  Bell  ft  Coggesball 
didn't  pay  you  anything?  A.  No,  sir.  Q. 
Their  men  that  worked  for  them  were  paid 
at  the  office,  weren't  they,  the  boys  and  men 
that  worked  for  them?    A,  Yes,  sir." 

F.  T.  Rtcketts,  a  witness  for  the  plaintiff, 
testified  as  follows:  "Q.  Do  yon  know  Mr. 
Wommer,  Charles  Wommer?  A.  Yes,  sir. 
Q.  Did  he  work  there  at  the  same  time  you 
did?  A.  Yes,  sir.  Q.  State  how  be  worked 
there  at  that  time,  if  you  know,  at  the  time 
you  worked  there.  What  Was  his  business? 
A.  He  was  running  a  squeezer  and  making 
boxes.  Q.  Did  he  have  a  regular  job  at  that 
or  how  would  that  be  done?  A.  If  he  did 
not  have  any  work  there,  be  would  go 
around  in  other  parts  of  the  mill  and  do 
work.  Q.  That  Is,  Mr.  Charles  Wommer? 
A.  Yes,  sir.  Q.  What  other  work  would  he 
do  when  he  did  not  have  work  there?  A. 
Run  a  saw  and  work  in  the  finishing  gang. 
Q.  Under  whose  control  was  Mr.  Charles 
Wommer?  A.  Under  Mr.  Palmer.  Q.  Un- 
der whose  control  were  all  the  men  in  the 
room  where  Charles  Wommer  worked?  A. 
I  don't  know.  I  gruess  Mr.  Palmer  was.  Q. 
Was  be  the  superintendent  there?  A.  Yes, 
sir.  Q.  I  will  get  you  to  state,  when  men 
were  needed  on  the  squeezing  machine.  If 
they  would  be  gotten  out  of  other  parts  of 
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the  factory,  or  boys.  A.  Yes,  sir.  Q.  When 
this  squeezing  machine  would  stop  running, 
what  became  of  the  boys  who  were  working 
on  It?  A.  They  were  put  around  In  other 
parts  of  the  factory." 

The  proof  for  the  defendant  was.  In  sub- 
stance, as  follows:  "Charles  Wommer  was 
paid  so  mnch  a  thousand,  hired  by  the  piece, 
but  we  often  worked  him  the  other  way. 
For  instance,  we  would  get  an  order  for  a 
car  load  of  5,000  boxes,  and  he  would  squeeze 
those  boxes  up,  and  there  would  be  a  steady 
run  by  the  piece  probably,  and  then  maybe 
he  would  be  there,  and  there  would  not  be 
a  half  day's  work  for  him  by  piece  work. 
Then  In  order  to  keep  him  from  going  away 
somewhere,  and  to-morrow  we  might  need 
him,  we  Just  put  blm  on  some  other  work 
and  paid  blm  by  the  day.  Q.  In  reference 
to  this  squeezer,  how  was  he  employed?  A. 
He  was  employed  by  piece  work.  Q.  What 
was  his  contract  with  reference  to  such  help 
as  be  might  use  in  the  operation  of  the 
squeezer  and  in  squeezing  boxes?  A.  He 
had  the  right  to  hire  whatever  boys  he  want- 
ed to,  to  make  his  own  prices.  Q.  Did  you 
or  he  pay  those  boys?    A.  He  paid  them." 

It  was  also  shown  that  Bell  &  Coggeshall 
bad  an  insurance  policy  Insuring  them 
against  loss  by  reason  of  injuries  to  their  em- 
ploy^, and  that  It  reported  the  plaintiff's  In- 
Jury  to  the  Insurance  company  as  an  injury 
of  one  of  Its  employ^.  It  was  further  shown 
that  the  company  discharged  Wommer,  and 
that  he  was  subject  to  the  orders  of  his  supe- 
rior, both  as  to  what  he  should  do  and  how 
he  should  do  It. 

An  "independent  contractor"  Is  one  who  is 
Independent  of  his  employer  In  the  doing  of 
his  work,  and  may  work  when  and  how  he 
prefers.  A  "servant"  is  one  who  is  employed 
by  another  and  is  subject  to  the  control  of 
his  employer.  In  1  Thompson  on  Negligence, 
H  579  and  629,  the  rule  is  thus  stated :  "The 
right  to  control  the  conduct  of  another  im- 
plies the  power  to  discharge  him  from  the 
service  or  employment  for  disobedience; .  and, 
accordingly,  the  power  to  discharge  has  been 
regarded  as  the  test  by  which  to  determine 
whether  the  relation  of  master  and  servant 
exists."  1  Thompson  on  Negligence,  §  579. 
"In  determining  whether  the  relation  Is  that 
of  master  and  servant  or  that  of  proprietor 
and  independent  contractor,  the  courts  have 
sometimes  taken  Into  consideration  the  man- 
ner of  payment;  whether  payment  was  to  be 
made  by  the  day,  week,  month,  etc.,  with  a 
reservation  of  the  power  to  discharge,  or 
whether  there  was  to  be  a  payment  by  the 
piece  or  by  the  entire  Job.  But  the  mode  of 
payment  ia  not  a  decisive  test  by  which  to 
determine  this  question.  The  test  Ilea  in  the 
question  whether  the  contract  reserves  to  the 
proprietor  the  power  of  control  over  the  em- 
ploye-. That  the  mere  fact  that  the  work  be- 
ing performed  by  an  employe  at  the  time  he 
was  injured  was  done  by  the  piece  or  Job — as 
by  a  payment  of  a  stated  price  for  each  car 


when  loaded — does  not  deprive  him  of  the 
character  of  an  employ^,  where  he  was  a 
mere  servant  carrying  out  the  employer's 
will  and  Instructions." 

In  Singer  Manufacturing  Company  T.  Rabiv 
132  U.  8.  518,  10  Sup.  Ct  175,  33  L.  Ed.  440, 
the  United  States  Supreme  Court  said :  "And 
the  relation  of  master  and  servant  exists 
whenever  the  employer  retains  the  right  to 
decide  the  manner  in  which  the  business 
shall  be  done  as  well  as  the  result  to  be  ac- 
complished, or,  In  other  words,  not  only  what 
shall  be  done,  but  how  It  shall  be  done."  In 
Bracket  v.  Lubke,  4  Allen  (Mass.)  138,  81  Am. 
Dec.  094,  the  Supreme  Court  of  Massachu- 
setts, after  showing  that,  where  the  power  of 
directing  and  controlling  the  work  is  parted 
with  by  the  employer,  the  relation  of  master 
and  servant  does  not  exist,  said:  "On  the 
other  hand,  if  work  is  done  under  a  general 
employment  and  is  to  be  performed  for  a  rea> 
sonable  compensation  or  for  a  stipulated 
price,  the  employer  remains  liable  because  he 
retains  the  right  and  power  of  directing  and 
controlling  the  time  and  manner  of  executing 
the  work  or  of  refraining  from  doing  it  if  he 
deems  it  necessary  or  expedient"  The  sub- 
ject was  fully  examined  by  the  Supreme 
Court  of  West  Virginia  in  Knicely  v.  West 
Virginia,  etc.,  R.  R.  Co.,  61  S.  E.  811,  17  L. 
R.  A  (N.  S.)  370.  In  that  case  the  person 
who  was  claimed  to  be  an  independent  con- 
tractor was  employed  to  unload  lumber  from 
cars  at  a  certain  price  per  1,000  feet.  Hold- 
ing that  the  mode  of  payment  was  not  a  de- 
cisive test  whether  the  person  was  a  servant 
or  Independent  contractor,  the  court  said: 
"How  many  conceivable  instances  of  employ- 
ment in  which  compensation  is  determined 
by  the  amount  of  work  done,  instead  of  by 
the  time  employed,  are  there?  Hundreds  of 
thousands  of  'piece  workers'  in  factories,  coal 
miners  paid  by  the*  bushel,  railway  engi- 
neers paid  according  to  mileage,  and  thou- 
sands of  others.  If  that  made  an  employ^  an 
Independent  contractor.  It  would  be  possible 
for  employers  to  farm  out  ail  their  work,  and 
with  it  their  liability,  by  a  very  simple  oper- 
ation. Nor  is  it  more  than  a  mere  circum- 
stance, having  more  or  less  probative  force, 
that  the  general  employer  has  not,  or  has.del- 
egated,  the  power  to  hire  and  discharge  the 
men." 

The  later  cases  do  not  make  either  the 
mode  of  payment  or  the  right  to  discharge,  or 
the  power  to  employ  assistants  or  pay  them, 
the  decisive  test  whether  the  person  is  an  in- 
dependent contractor  or  a  servant,  but  look 
to  the  broader  question  whether  be  was  in 
fact  independent  or  subject  to  the  control  of 
the  person  for  whom  the  work  was  done,  as 
to  what  should  be  done  and  how  it  should  be 
done.  Applying  this  test  here,  we  are  of  opin- 
ion that  Wommer  was  simply  squeezing  box- 
es for  the  Bell  &  Coggeshall  Company  In  their 
factory  with  their  machinery  as  directed  by 
their  foreman,  and  was  paid  for  his  services 
In  squeezing  boxes,  not  by  the  day,  but  by  tbe- 


Digitized  by 


Google 


Ky.) 


MoDOKALD'S  AOM'B  t.  WALLSEND  CK>AL  &  CX>KE  CO. 


849 


number  of  boxes  be  squeezed.  The  fact  tbat 
be  waa  paid  according  to  the  amount  of  work 
done,  and  was  given  the  right  to  hire  a  boy 
wbo  assisted  him,  In  no  manner  militates 
against  the  evidence  that  he  was  nnder  the 
«ontrol  of  the  foreman.  He  was  in  no  sense 
an  Independent  contractor.  He  was  to  squeeze 
iQch  boxes  as  they  directed  blm  to  squeeze, 
and  to  do  it  when  they  directed  him  to  do  It 
The  mode -of  his  payment  was  simply  for  the 
convenience  of  the  parties.  The  pay  of  a 
teamster  is  often  regulated  by  the  number 
of  miles  be  runs;  but  this  would  not  make 
the  teamster,  If  under  the  control  of  the  em- 
ployer, an  Independent  contractor,  although 
be  selected  his  own  helper  and  paid  him.  The 
■gneezlng  of  the  boxes  was  only  one  step  In 
the  proress  of  their  manufacture.  One  em-' 
ploye  did  one  thing,  another  did  another  thing 
nntil  the  finished  box  was  the  result  The 
squeezing  of  the  boxes  by  Wommer  was  sim- 
ply one  of  the  Intermediate  steps  between  the 
beginning  and  the  end.  The  manufacture  of 
the  box  was  the  thing  that  the  employer  was 
doing,  and,  from  the  beginning  of  the  box  to 
the  «id,  all  the  persons  who  worked  on  It 
were  under  the  control  of  the  employer. 
Without  the  power  of  control  in  the  employer, 
the  business  could  not  reasonably  be  conduct- 
ed. Wommer  was  as  fully  under  the  control 
of  the  foreman  of  the  factory  while  squeezing 
boxes  as  when  running  the  saw  or  doing  oth- 
er work  about  the  factory. 

We  therefore  conclude  that  Wommer  was 
Dot  an  Independent  contractor,  but  a  servant 
of  the  Bell  &  Coggeshall  Company,  and  that 
it  was  liable  to  the  plaintiff  for  his  negli- 
gence. If  he  was  negligent  The  defendant 
Introduced  much  proof  on  the  trial  tending 
to  show  that  the  boy  was  not  hurt  as  be  testi- 
fled.  and  that  his  injury  was  due  to  his  own 
faolt;  but  these  matters  are  for  the  Jury  un- 
der proper  Instructions. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


MCDONALD'S  ADM'R  v.  WAIXSEND  COAL 
&  COKE  CO. 

(Court  of  Appeals  of  Kentucky.    March  17, 
1909.) 

L  ilAsm  AND   Sebvaitt  (S  235*)— Injubies 

10   SkrVAMT— OOWTBIBUTORT    NEGLIGENCE. 

Coal  mine  employ^  entitled  to  use  the 
trade  of  an  electric  railway  into  the  mine  when 
tearing  the  mine  at  the  close  of  the  day's  work, 
may  assume  that  the  employer  will  not  run  can 
into  the  mine  while  they  are  going  out,  and  an 
employe  is  not  chargeable  with  contrlbatory  neg- 
ligence for  failing  to  anticipate  that  can  will 
be  run  into  the  mine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  713 ;   Dec.  Dig.  {  235.*] 

2.  Master  aitd   Servant  ({  246*)— Injcbies 

10    SeBVAITP— CONTBIBCTORT    NBGLIOENCE. 

An  employ^  placed  suddenly  in  a  position 
of  peril  by  the  negligence  of  the  employer  is  not 
bonnd  to  exercise  a  correct  judgment,  and  is  not 


chargeable  with  contributory  negligence  because 
he  failed  to  take  the  safer  of  two  ways  open 
to  him. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %%  788-794;  Dec.  Dig.  { 
246.*] 

3.  Masieb  aitd   Sebvant  (S  289*)— Injuries 
TO  Servant— Contributory  Negligence. 

Coal  mine  employ^,  leaving  the  mine  at  the 
close  of  the  day's  work,  used  an  electric  railroad 
track,  which  was  the  only  way  provided  for 
them.  The  employer  ran  can  into  the  mine 
while  the  men  were  coming  out  at  an  excessive 
speed  without  any  headlight  or  gong.  An  em- 
ploys on  the  cars,  suddenly  coming  on  the  men, 
sought  to  escape,  leaving  the  track  at  the  side 
where  he  was  walking,  but  the  entry  was  too 
narrow  to  enable  him  to  clear  the  track,  and 
be  was  killed.  The  passage  was  dark,  being 
only  lighted  by  the  minen'  torches.  Hdd,  that 
the  employe  was  not  as  a  matter  of  law  guilty 
of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  289.*] 

4.  Judges  (|  49*)— Disquaufication— Bias. 

The  bias  of  a  judge  does  not  legally  dis- 
qualify him  from  trying  a  case,  unless  it  causes 
him  to  act  corruptly  or  with  such  oppression  as 
to  be  equivalent  to  corruption,  and  the  cause  for 
the  removal  of  a  Judge  must  be  such  that,  it  he 
assumes  to  act  in  spite  of  it,  it  involves  bis  per- 
sonal integrity,  or  makes  it  improper  that  a 
man  of  integrity  should  preside  in  that  matter, 
and  the  mere  fact  that  a  judge  Is  unfriendly  to 
personal  Injury  suits  does  not  disqualify  him 
from  trying  a  penonal  injury  action. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  S;  187,  188;   Dec.  Dig.  S  49.*] 

6.  Judges   (|   51*)— Disquautioation— Arri- 

DAVIT— SUFFICIENOT. 

An  affidavit  to  remove  the  regular  judge  on 
the  ground  of  bias  filed  by  plaintiff  in  action 
for  injuries  while  a  coal  mine  employ^,  which 
stated  that  the  judge  was  a  stockholder  and  of- 
ficer in  a  coal  mine,  that  it  was  thought  that  he 
was  inimical  to  the  interests  of  the  minen,  that 
he  was  on  friendly  social  terms  with  mine  op- 
eraton,  and  that  it  was  the  common  talk  among 
lan'yen  and  citizens  that  his  friendliness  to 
mineownen  and  unfriendliness  toward  damage 
suits  created  a  bias  in  his  mind,  which  made  it 
difficult  for  an  employe  to  get  a  fair  trial  of  his 
case,  did  not  state  facts  showing  affirmative- 
ly a  personal  bias  toward  the  litigant  or  his 
case  essential  to  remove  a  judge  on  the  ground 
of  bias. 

[Ed.  Note.— For  otiier  cases,  see  Judges,  Cent 
Dig.  f  227 ;   Dec.  Dig.  {  51.*] 

6.  Judges  (g  51*)  —  Bias  —  Affidavit  — 

Time  to  File. 

An  affidavit  to  remove  the  repular  judge 
because  of  his  disqualification  by  bias  must  be 
presented  promptly  on  the  discovery  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  (  226;    Dec  Dig.  S  51.*] 

Appeal  from  Circuit  Couit,  Bell  County. 

"To  be  officially  reported." 

Action  by  Harvey  McDonald's  administra- 
tor against  the  Wallsend  Coal  &  Coke  Com- 
pany. From  a  Judgment  of  nonsuit  plaintlfT 
appeals.    Beversed  and  remanded. 

B.  B.  Golden  and  W.  F.  Davis,  for  appel- 
lant William  Law  and  O.  V.  Riley,  for 
appellee. 

O'REAR,  J.    Harvey  McDonald,  a  miner 

In  the  service  of  appellee,  was  Injured  by 
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being  ran  against  by  an  electric  motor  and 
train  of  cars  In  appellee's  mine  in  Bell  coun- 
ty. There  was  a  custom,  as  well  as  an  agree- 
ment between  the  mlneowner  and  the  miners, 
that  the  latter  were  to  "shoot"  their  coal 
twice  a  day — at  11:15  a.  m.  and  4:15  p.  m. 
One  hundred  to  150  coal  miners  worked  in 
the  mine.  When  they  bad  cut  under  the 
face  of  the  coal  far  enough  to  place  a  charge 
of  powder  in  a  drilled  hole  at  the  top  and 
fire  it  off,  the  coal  would  be  knocked  down. 
The  smoke  and  gas  generated  by  the  dis- 
charge made  it  impossible  for  the  miners  to 
stay  in  the  rooms  and  passages  for  awhile 
after  the  shots  were  flred;  so  it  was  ar- 
ranged that  all  should  shoot  abont  the  same 
time,  which  was  near  enough  to  quitting 
time,  whether  for  the  noon  rest  or  in  the 
evening,  that  the  mines  wonld  clear  of  smoke 
and  gas  before  the  men  went  back  to  work. 
From  the  time  of  shooting  16  minutes  were 
allowed  the  miners  in  which  to  get  out  of  the 
mine.  On  the  day  appellant's  Intestate  was 
Injured  the  miners  began  shooting  about 
4:16,  the  intestate  among  the  others.  As 
they  set  off  the  charges,  they  withdrew  and 
started  oat  the  main  entry  to  leave  the  mine, 
which  was  the  only  way  ont  Electric  mo- 
tors were  used  to  take  in  the  empty  coal 
cars,  and  to  draw  ont  the  loaded  cars.  These 
motor  cars  had  a  speed  of  about  12  miles 
an  hoar.  The  main  entry  was  about  five 
feet  high.  The  entry  varied  In  width,  but 
at  places  was  less  than  «lx  feet  The 
entry  was  not  straight  An  overhead  wire 
to  the  side  of  the  entry  transmitted  the 
cnrrmt  of  electricity,  which  was  fed  to 
the  motor  by  a  trolley  from  the  side  ef 
0ie  n>otor  car.  At  4:15  p.  m.  the  motor 
car  w«8  on  the  outside  of  the  mine.  The 
motorman  then  notified  the  mine  boss  that 
the  headlight  on  this  car  was  ont  of  fix, 
and  was  not  of  use.  The  gong  on  the  car 
was  also  out  of  repair,  and  could  not  be 
sounded.  The  mine  boss  promised  to  have 
the  car  repaired  by  morning,  but  directed 
the  motorman  to  take  In  another  lot  of  emp- 
ty cars.  The  motorman  demurred  on  ac- 
count of  having  no  headlight  and  because  it 
was  then  shooting  time,  and  the  miners 
would  be  coming  out  The  mine  boss  looked 
at  bis  watch  and  told  the  motorman  that  if 
be  wonld  hurry  up,  he  could  make  It  in  tlm& 
The  motor  car,  coupled  to  about  20  empty 
coal  cars,  then  started  in  the  mine,  running 
at  Its  highest  speed.  When  in  the  mine 
abont  1,200  or  1,600  feet,  and  directly  after 
It  had  passed  around  a  curve,  the  train  ran 
Into  a  squad  of  miners  who  were  walking 
along  the  track  coming  ont  of  the  mine  after 
their  day's  work.  There  was  no  warning 
of  the  approach  of  the  train  except  the  hum- 
ming noise  made  by  the  trolley,  and  the  noise 
of  the  cars  on  the  rails.  The  noise,  of 
coarse.  Indicated  that  a  motor  was  running 
on  that  track,  bat  whether  coming  in  or  go- 
ing oat  it  wonld  not  very  well  indicate.    As 


the  trolley  passed  the  retaining  brackets 
electric  flashes  would  appear  at  those  points. 
But  as  the  cars  were  around  the  bend,  those 
flashes  would  not  show  further  than  the 
bend.  Tbe  Intestate  was  in  this  squad  of 
miners.  Their  walking  and  talking  made 
some  noise,  and  tbe  frequent  discharges  of 
the  blasts  in  tbe  rooms,  which  were  thai 
being  set  off,  further  confused  tlie  souivls. 
This  was  the  situation  when  the  train  dash- 
ed into  the  midst  of  this  company  of  minera. 
They  jumped  to  the  side  of  the  track  for 
safety.  But  decedent  McDonald  failed  to 
reach  a  place  of  safety.  At  the  point  where 
he  jumped  off  the  track  the  entry  was  too 
narrow  to  admit  bis  person  in  the  dear  at 
the  side  of  the  cars.  As  they  passed,  they 
struck  him,  caught  him,  and  rolled  him  along 
the  side  of  the  mine,  bruising  and  mangling 
him  60  that  he  died  within  three  days.  This 
suit  is  by  his  administrator  to  recover  for 
the  negligent  destruction  of  the  life  of  the 
intestate.  At  the  dose  of  the  plaintiiTs  evi- 
dence, which  disclosed  the  foregoing  facta, 
the  court  gave  the  jury  a  peremptory  in- 
straction  to  find  for  tbe  defendant  It  Is 
supposed  this  instruction  was  based  upon 
the  fact  that  the  Intestate  was  himself  guilty 
of  contributory  negligence,  but  for  which  he 
would  not  have  been  hurt  The  contributory 
negligence  la  this  case  is  thought  to  have 
consisted  of  two  factors:  One,  the  decedent 
was  either  inattentive  and  failed  to  listen 
for  the  cars,  or,  bearing  them,  failed  to 
exerdse  due  care  for  his  own  safety;  tbe 
other  is  that  on  the  opposite  side  of  the  en- 
try where  he  was  struck  there  was  room 
enough  for  blm  to  have  stood  in  safety  while 
the  cars  passed. 

We  cannot  doubt  it  was  negligence,  we 
might  say  criminal  negligence,  in  running 
that  train  of  cars  at  that  time  and  under 
the  circumstances  at  such  high  speed  with- 
out headlight  or  gong  to  announce  its  ap- 
proach. It  was  such  an  utter  disregard  of 
the  lives  of  the  men  who  were  known  to 
be  coming  out  that  entry,  and  who  had  to 
walk  along  the  track,  the  entry  being  too 
narrow  In  many  places  to  admit  of  their 
walking  by  tbe  side  of  the  track,  or  to  get 
into  a  place  of  safety  by  its  side,  as  makes 
tbe  master  liable  for  any  injury  inflicted 
upon  them  by  reason  of  that  act  Nor  was 
it  certain  that  the  decedent  was  guilty  of 
contributory  negligence.  He  had  a  right  to 
use  the  track  to  walk  upon  in  coming  out 
the  mine.  No  other  way  was  provided  him. 
He  had  the  right  to  assume  that  the  master 
would  not  run  the  motor  car  into  the  mins 
while  tbe  miners  were  coming  ont — particu- 
larly not  at  the  speed  ran  in  tills  instance — 
and  without  a  headlight  or  gong  on  tlio 
motor  car.  Be  was  not  required  to  glvo  at- 
tention to  or  to  anticipate  what  reasonably 
he  had  not  cause  to  suspect  Besides,  h» 
had  not  control  of  the  other  miners'  move- 
ments—their walking,  talking,  and  laoghlng 
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u  they  went  along  tbe  passage  way,  nor  tbe 
sbootlDg  that  was  going  on  In  the  rooms 
along  the  route.  All  these  matters  tended 
to  confuse  sounds,  which  were  equally  well 
known  to  the  master  and  those  operating  the 
motor  car,  and  decedent  bad  the  right  to 
assume  that  with  knowledge  of  such  con- 
ditions the  master  would  regulate  the  mn- 
ning  of  the  trains  so  as  to  make  the  situa- 
tion as  safe  for  the  miners  as  the  conditions 
admitted  of.  When,  contrary  to  such  reason- 
able presumptions,  the  master  ran  the  train 
of  cars  recklessly  In  the  entry  so  as  to  sud- 
denly Imperil  the  decedent,  he  was  not  bound 
in  such  emergency  to  exercise  correct  judg- 
ment, or  to  select  the  safer  of  the  two  ways 
presented  to  bis  mind  In  that  moment  He 
had  tbe  right  to  act  upon  Impulse,  as  he  was 
deprived  by  the  master's  negligence  of  a 
reasonable  opportunity  to  exercise  judgment. 
The  Impulse  would  be  to  take  the  nearest 
apparent  means  of  safety.  That  was  to 
leave  tbe  track  at  the  side  where  he  was 
walking,  which  be  did.  He  probably  bad 
not  time  to  cross  tbe  track.  He  took  the 
chance  of  being  able  to  find  a  safe  place  on 
bis  side.  Tbe  passage  was  dark,  narrow, 
and  low.  Tbe  only  light  was  tbe  feeble  rays 
shed  by  the  miners'  cap  torches.  In  choosing 
tbe  means  that  he  did  tbe  decedent  acted 
as  any  ordinary  person  might  have  done  un- 
der tbe  circumstances.  Whether  be  was 
guilty  of  contributory  negligence  at  all  on 
the  evidence  now  in  the  record  was  barely 
presented  SO  as  to  let  the  question  go  to 
tbe  Jury.  But  it  was  not  sudi,  in  any  event, 
as  to  make  bis  conduct  as  a  matter  of  law 
a  bar  to  bis  right  of  recovery  for  tbe  inju- 
ries whicb  bis  master's  negligence  bad  In- 
flicted. The  motion  for  tbe  peremptory  in- 
ttruction  ought  to  have  been  overruled. 

This  action  was  begun  in  1905.  Tbe  dock- 
et of  the  Bell  circuit  court  Is  said  to  be  large. 
Tbe  Issae  was  made  up  In  this  case  some  two 
years  ago,  and  one  trial  was  begun,  but  was 
discontinued  for  the  plalntlfT,  owing  to  ill- 
ness in  his  lawyer's  family.  When  the  case 
was  called  tbe  last  time  for  trial,  plalntlfT 
filed  an  aflBdavit  to  remove  the  reg^ular  judge 
of  the  court  I)ecau8e  of  Us  disqualification, 
by  bias.  Tbe  facta  disclosed,  so  far  as  they 
are  facts,  Instead  of  rumors  and  suspicions, 
bad  existed  since  before  tbe  beginning  of  this 
case,  and  were  known  to  tbe  plaintiff  and  to 
his  counsel  from  tbe  beginning.  No  effort 
was  made  when  this  suit  was  filed,  or  at  tbe 
first  term  of  the  court  thereafter,  to  remove 
the  judge  because  of  bis  alleged  bias.  On  tbe 
contrary,  tbe  parties  submitted  their  case  to 
Us  rulings.  Tbe  judge  is  charged  with  being 
unfriendly  to  personal  Injury  suits,  and  as 
himself  being  connected  with  a  coal  mining 
corporatloa  The  judge  Is  not  charged  with 
corruption,  nor  with  being  personally  hostile 
to  the  litigant,  nor  aa  entertaining  a  particu- 
lar antipathy  toward  the  plaintiff  or  bis  suit 
It  is  said  be  does  not  look  with  favor  upon 
litigation  growing  oat  of  personal  injuries. 


It  is  likely  some  judges  have  Just  the  opposite 
feeling  concerning  such  suits.  Bat  we  do  not 
see  that  that  fact  necessarily  disqualifies  the 
judge  from  presiding  at  the  trial  of  sucb 
cases  In  bis  court.  Judges,  like  other  men, 
have  their  notions  of  right  and  wrong,  whicb 
may  or  may  not  agree  with  tbe  law  of  tbe 
matter.  Their  alleged  bias  may,  so  far  as 
they  are  concerned,  be  a  matter  of  conscience. 
Unless  it  causes  them  to  act  corruptly,  or 
with  sucb  oppression  as  to  be  equivalent  to 
corruption,  we  do  not  see  bow  It  can  legally 
disqualify  tbe  Judge  as  an  official.  A  juror 
may  not  look  with  favor  upon  personal  in- 
jury suits,  or  say  that  he  may,  and  in  bis 
previous  service  bis  predilections  have  In 
some  manner  affected,  or  colorably  affected, 
his  verdicts.  Would  that  subject  bim  to  chal- 
lenge for  cause  in  all  cases  of  that  nature? 
We  doubt  it.  A  judge  will  not  be  removed 
for  the  same  causes  always  that  a  juror  may 
be  peremptorily  challenged  for.  Tbe  cause 
to  remove  a  Judge  must  be  one  which,  if 
be  assumes  to  act  in  spite  of  it,  involves  his 
personal  Integrity,  or  which  makes  it  improp- 
er that  a  man  of  integrity  should  preside  In 
that  matter.  German  Ins.  Co.  t.  Landrum,  88 
Ky.  433,  11  S.  W.  3G7,  592.  It  is  not  always 
corrupt.  So  far  as  tbe  man's  own  conscience 
Is  concerned,  it  may  be  innocent  But  it 
must  be  sucb  a  cause  as  that  an  impartial 
mind  would  conclude  that  a  person  so  situat- 
ed would  not  probably,  and  could  not,  give  a 
fair  trial  in  tbe  case.  The  substance  of  the 
complaint  in  this  case  is  that  the  judge  was 
a  stockholder  and  officer  In  a  coal  mine; 
that  it  was  thought  be  was  "inimical"  to  the 
interests  of  the  miners ;  that  he  is  on  friend- 
ly, social  terms  with  mine  operators ;  that  it 
was  tbe  common  talk  among  certain  lawyers 
and  citizens  that  bis  friendliness  to  the  mine- 
owners  and  unfriendliness  toward  damage 
suits  created  a  bias  In  his  mind,  whicb  made 
it  difficult  for  the  workman  to  get  a  fair 
trial  of  his  case.  The  latter  is  stated  as  a 
deduction  from  the  predicate,  much  of  which 
Is  "rumor  of  the  county,"  and  talk  of  cer- 
tain lawyers  who  had  been  disappointed  in 
court  Tills  affidavit  in  this  case  involves 
more  tbe  question  of  character  than  of  par- 
ticular bias  In  the  Judge.  Tbe  latter  only  la 
a  matter  reviewable  by  tbls  court  Character 
Is  for  the  people  in  their  elections  or  for 
the  Senate  sitting  as  a  court  of  Impeachment 
The  lack  of  character  Is  sncb  as  disqualifies 
tbe  man  altogether.  It  an  appellate  court 
could  say  in  such  instance  that  the  judge 
must  vacate  tbe  bench  upon  complaint  of 
any  litigant  who  attacked  bis  general  charac- 
ter as  a  man,  we  must  sit  necessarily  as  a 
court  of  impeachment  which  we  cannot  do. 
And  it  would  result,  if  we  did,  that  that 
judge  could  try  only  such  cases  as  the  liti- 
gants and  lawyers  in  his  court  would  suffer 
him  to  try.  No;  we  cannot  review  these 
sweeping  general  charges.  We  have  not  the 
jurisdiction  to  do  so.  Tbe  trial  Judge's  posi- 
tion is  a  bard  one  to  filL     It  is  bard  to- 
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ijlease  a  losing  litigant  Some  lawyers  when 
they  lose  are  not  conrinced  by  the  Judge's 
Judgment — perhaps  ought  not  to  be.  But,  if 
these  conditions  are  allowed  to  constitute  a 
basis  for  impeaching  the  Judge  without  trial, 
the  circuit  Judiciary  are  indeed  in  a  most  un- 

•envlable  condition ;  for,  when  attacked  by  an 
afBdavit,  the  Judge  must  sit  dumb  as  to  the 
truthfulness  of  the  grounds  charged.  He  can- 
not deny  them,  though  he  may  know  them 
to  be  false.  He  cannot  call  witnesses  to  re- 
fute them.  He  cannot  even  cross-examine 
his  accuser.  He  must  confine  himself  to  de- 
ciding, by  the  standard  erected  by  the  law, 
whether  the  affidavit  is  sufficient  to  require 
him  to  vacate  the  bench  in  that  case.  It  must 
be  a  delicate  and  embarrassing  situation. 
Nevertheless  he  alone  must  first  pass  Judicial- 
ly upon  the  matter.  Hence  it  is  that  the 
statute  has  been  construed  that  the  affidavit 
must  state  facta.  German  Ins.  Co.  t.  Liand- 
mm,  supra ;  Sparks  v.  Colson,  109  Ey.  711, 
60  S.  W.  640;  Schmidt  T.  Mitchell,  101  Ky. 
570,  41  S.  W.  029,  72  Am.  St  Rep.  427; 
Hargis  V.  Marcnm,  103  S.  W.  346,  31  Ey.  Law 
Bep.  795;  Ky.  Journal  Co.  t.  Gaines,  110  S. 
W.  268,  S3  Ky.  Law  Rep.  402.     They  must 

'Show  affirmatively  a  personal  bias  toward  the 
litigant  or  his  case  (Massie  t.  Commonwealth, 
98  Ey.  588,  20  iS.  W.  70^,  and  must  be  pre- 
sented promptly  upon  their  discovery  (Ger- 
man Ins.  Co.  V.  Landrum,  supra;  Ey.  C.  R. 
R.  Ca  V.  Kenny,  82  Ky.  154 ;  Vance  v.  Field, 
80  Ky.  178,  12  S.  W.  190 ;  Russell  v.  Russell, 
12  S.  W.  709,  11  Ey.  Law  Rep.  647;  Bales  v. 
Fennell,  49  S.  W.  759,  20  Ky.  Law  Rep.  1564). 
The  affidavit  In  this  case  did  not  fill  those 

-requirements.  That  seems  to  be  admitted  In 
the  argument,  but  we  are  asked  to  go  fur- 
ther In  this  case.     We  find  no  warrant  to 

-do  BO. 

For  the  error  in  granting  the  nonsuit  the 
judgment  is  reversed,  and  cause  remanded 
for  a  new  trial  under  proceedings  consistent 
herewith. 


DEPPErrS  TRUSTEE  et  al.  t.  DEPPEN. 

(Court  of  Appeals  of  Eentucky.    March  12, 
1909.) 

1.  Wills  (|  472*)— Constbuctioh— Ihoonsib- 

TENT  Devises. 

When  there  are  two  inconsistent  devises  in 
the  same  will,  the  latter  prevails. 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent 
Dig.  I  990;   Dec  Dig.  |  472.»] 

2.  Wills  (8  475*)— CoKBTaucnoN— Ikconsis- 

TENT  WlLI.8. 

Where  there  are  two  inconsistent  wills,  or 

.  a  will  and  a  codicil,  of  different  dates,  the  last 

will  or  codicil  prevails,  though  the  provisions  of 

each  as  far  as  practicable  must  be  given  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  H  996,  997 :  Dec.  Dig.  (  475.'] 

8.  Wnxa  (8  449*)— OoHSTBtjoiToiT- PMcstnip- 
TiONS  Against  Ihtbbtact. 

A  testator  is  presumed  to  intend  to  dispose 
of  his  entire  estate,  and,  though  lie  may  make  a 
mistake  in  his  estimate  of  the  value  of  his  es- 


tate, that  is  not  of  Itself  a  mnnd  for  setting 
aside  his  will  or  disregarding  bis  intention ;  and, 
where  there  is  a  general  description  showing 
that  testator  intended  to  dispose  of  his  entire 
estate,  words  of  quantity  or  value  will  not  con- 
trol. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  966;  Dec.  Dig.  {  449.*] 

4.  WlLI^   (8   453*)— CONBTEUCnON— E<lUAI,nT 

OF  Devisees. 

Where  the  language  of  a  will  is  susceptible 
of  two  constructions,  the  court  will  adopt  that 
construction  which  will  make  the  devisees  equal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  433.*] 

5.  Wills  (8  475*)— Constbuction- Intentiok 
OF  Testator. 

Where  two  instruments  bearing  different 
dates  were  admitted  to  probate,  the  court,  in 
ascertaining  the  intention  of  the  testator,  must 
consider  both,  whether  they  are  treated  as  wills 
or  the  last  instrument  is  treated  as  a  codicil. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig  88  996,  997 ;   Dec.  Dig.  8  475.*] 

6k  Wills  (8  449*)  —  ConsisucnoN  —  Es- 
tates Devised. 

Testatrix  by  her  will  made  equal  distribu- 
tion of  her  estate  between  a  daughter  and  a  son, 
placing  in  the  hands  of  a  trustee  the  share  of 
the  son,  and  providing  that  he  should  be  paid 
only  the  income,  and  directing  what  disposition 
should  be  made  of  the  trust  estate  after  his 
death.  A  codicil  recited  that  the  estate  of  tes- 
tatrix was  $10,000,  and  that  it  was  her  desire 
that  her  daughter  and  son  should  equally  re- 
ceive a  half  tbiereof,  and  named  $5,000,  to  whidi 
each  was  entitled.  Her  property  consisted  of 
bonds,  stocks,  and  other  securities  fluctuating  in 
value,  and  their  value  exceeded  the  value  speci- 
fied in  the  codicil.  Held,  that  testatrix  intend- 
ed to  dispose  of  her  entire  estate,  and  the  daugh- 
ter and  son  each  took  one-half  thereof  abso- 
lutely. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig  8  065 ;    Dec.  Dig.  f  449>] 

7.  Wills  (88  179,  184*)— Revocation. 

A  will  or  codicil  may  operate  as  a  revoca- 
tion of  a  prior  will  by  reason  of  an  express 
clause  of  revocation,  or  of  an  inconsistent  dis- 
position of  the  previously  devised  property. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  4S6-467 ;   Dec.  Dig  88  179,  184.*] 

8.  Wills  (S  690*)— CoNsxaucxioN- Actions- 
Estoppel. 

Where  a  benefidary  in  a  will,  on  being  ad- 
vised of  his  rights,  speedily  took  steps  to  as- 
sert them,  and  his  acquiescence  in  the  construc- 
tion of  the  will  adopted  by  the  executor  was  but 
temporary,  he  was  not  estopped  from  insisting 
on  a  judicial  construction  of  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  699.*] 

Appeal  from  Circuit  0>urt  Jefferson  Coun- 
ty, Chancery  Brand),  First  Division. 

"To  be  officially  reported." 

Suit  by  Rudolph  O.  Deppen  against  Hen- 
rietta Deppen's  trustee  and  others  for  the 
construction  of  the  will  of  Henrietta  Dep- 
pen, deceased.  From  a  Judgment  construing 
the  will,  defendants  appeal.    Affirmed. 

Gregory  &  McHenry,  for  appellants;  Bold- 
rich  &  Gocke  and  McDermott  &  Ray,  for  ap- 
pellee. 

SETTLE,  01  3.  Henrietta  Deppen,  a  resi- 
dent of  the  city  of  Loulaville,  died  in  that 
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dty  In  the  early  part  of  the  year  1906,  leaT- 
iig  two  written  instrupnents,  which  together 
disposed  of  her  entire  estate.  The  first  reads 
*s  follows: 

"I,  Henrietta  peppen,  of  LonisTlIle,  Ey., 
being  of  lawful  age  and  sound  mind  and 
memory,  do  make  and  declare  this  to  be  my 
lut  will  and  testament 

"First:  I  direct  my  executor  hereinafter 
named,  to  pay  all  my  Just  debts  and  funeral 
expenses  as  soon  after  my  death  as  conven- 
lent 

"Second:  I  do  not  make  any  prorision  for 
my  son,  Ferdinand  W.  Brinkman,  now  known 
as  "Brother  Ferdinand,'  who  is  a  member  of 
Sl  Zavler  and  Brothers  at  Baltimore,  Mary- 
land. I  do  this  for  the  reason  that  he  is 
well  provided  for. 

"Third :  All  the  balance  of  my  estate,  real, 
personal  and  mixed,  I  desire  to  be  divided 
into  equal  parts  one  of  which  shall  be  the 
absolute  property  of  my  daughter,  Matilda 
R.  Dougherty.  The  other  portions  to  be  held 
by  the  Fidelity  Trust  and  Safety  Vault  Com- 
pany, and  the  net  income  therefrom  shall  be 
paid  by  said  company  to  my  son,  Rudolph  O. 
Deppen,  during  his  life  and  in  the  event  that 
Annie  B.  C.  Deppen,  wife  of  R.  O.  Deppen, 
should  survive  him,  I  give  her  one  thousand 
($1,000.00)  dollars,  to  be  hers  absolutely,  and 
the  remainder  I  give  and  devise  to  my 
daughter,  Matilda  R.  Dougherty  absolutely, 
U  she  Is  then  Uving.  If  the  said  MatUda  R. 
Dougherty  1(>  not  then  living,  said  sum  shall 
be  paid  to  her  descendants  in  equal  parts. 

'Fonrth :  I  appoint  the  Fldeli^  Trnst  and 
Safety  Vault  Company  and  my  son-in-law, 
William  B.  Dougherty,  executors  of  this  wUl 
and  request  that  no  security  be  required  on 
*.be  bond  to  be  given  by  my  son-in-law  as  such 
executor." 

The  second  was  written  wholly  by  the  tes- 
tatrix In  German,  her  native  language.  Cor- 
rectly translated  into  English  it  reads  as  fol- 
lows: "My  estate  is  10,000  dollars.  It  is  my 
desire  that  at  my  death  my  daughter,  Matil- 
da Dougherty,  and  my  son,  Rudolph  Deppen, 
equally  receive  half  this  sum.  That  is  the 
only  wish  of  their  mother,  that  my  daughter 
Matilda  Dougherty  and  my  son,  Rudolph  Dep- 
pen, equally  receive  |5,000.00 :  Matilda  Dough- 
erty $5,000.00  and  my  son  Rudolph  Deppen 
(5,000.00.    Their  mother  Henrietta  Deppen." 

Both  instruments  were  admitted  to  probate 
by  an  order  of  the  Jefferson  county  court  as 
the  wills  or  the  will  and  codicil  of  the  testa- 
trix, and  the  Fidelity  Trust  Company  and  W. 
B.  Dougherty  appointed  by  the  will  as  the  ex- 
ecutors thereof  duly  qualifed  as  sudi,  and 
immediately  took  charge  of  the  estate  left 
by  the  testatrix,  which  consisted  of  stocks, 
bonds,  and  other  personalty,  of  the  value  of 
¥18,000.  liater  the  executors  made  in  the 
Jefferson  comity  court  a  settlement  of  their 
aecoonts,  which  shows  that,  after  the  pay- 
ment of  all  debts  owing  by  the  testatrix  and 
coita  cA  administration,  there  was  left  in  the 
hands  of  the  executors  the  sum  of  115,175.64, 
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and  that  th^  paid  one-half  thereof,  viz.,  $7,- 
587.82,  to  Matilda  Dougherty,  a  daughter  of 
the  testatrix  and  one  of  the  devisees  under 
the  will,  $5,000  to  Rudolph  O.  Deppen,  a  son 
of  the  testatrix  and  also  a  devisee  under  the 
will,  and  the  remainder,  amounting  to  $2,- 
587.82,  the  executors  paid  to  the  Fidelity 
Trust  Company,  as  trustee  for  Rudolph  O. 
Deppen,  with  the  avowed  purpose  on  their 
and  its  part  of  applying  the  net  annual  In^ 
come  arising  therefrom  to  the  use  of  Ru- 
dolph O.  Deppen  during  his  life  and  the  prin- 
cipal at  bis  death  to  MatUda  Dougherty,  If 
living,  or,  if  not,  to  her  descendants  in  equal 
parts,  as  provided  by  the  third  clause  of  the 
testatrix's  will.  Annie  Deppen,  wife  of  Ru- 
dolph O.  Deppen,  to  whom  the  same  clause  of 
the  will  directed  the  payment  of  $1,000  if 
she  survived  her  husband,  is  dead.  Mrs. 
Dougherty  is  the  mother  of  three  children, 
all  of  whom  are  Infants ;  the  eldest  being  18 
and  the  youngest  13  years  of  age.  Being  dis- 
satisfied with  the  disposition  made  by  the  ex- 
ecutors of  his  mother's  estate  and  insisting 
that  the  codicil  or  last  will  gave  him  abso- 
lutely one-balf  thereof,  and  revoked  so  much 
of  the  third  clause  of  the  first  will  as  limit- 
ed his  interest,  as  to  any  part  of  the  property 
devised,  to  the  enjoyment  of  the  net  Income 
for  life,  Rudolph  O.  Deppen  brought  this  ac- 
tion in  the  court  below  to  obtain  a  constmc- 
tion  of  the  will  or  wills  and  recover  of  the 
executors  and  the  Fidelity  Trust  Company, 
as  trustee,  the  $2,587.82  paid  to  or  retained 
by  It  under  the  authority  claimed  to  have 
been  conferred  by  the  third  clause  of  the  will. 
The  executors,  trustee,  MatUda  Dougherty, 
and  her  three  infant  children  were  made  par- 
ties to  the  action,  and  duly  summoned  as  de- 
fendants. W.  B.  Dougherty,  one  of  the  ex- 
ecutors of  the  wUI.  being  the  father  and  stat- 
utory guardian  of  the  Infant  defendants,  was 
also  made  a  defendant  and  summoned  as 
such  guardian.  The  executors  filed  a  general 
demurrer  to  the  petition,  which  was  overrul- 
ed. They  then  filed  an  answer  controverting 
the  construction  placed  upon  the  wUl  by  the 
averments  of  the  petition,  and  resisting  the 
recovery  sought,  and,  while  admitting  that 
the  executors  had  disposed  of  the  estate  of 
the  testatrix  as  in  the  petition  charged,  it 
was.  In  substance,  alleged  in  the  answer  that 
such  disposition  of  the  estate  accorded  with 
the  Intention  of  the  testatrix  and  complied 
with  the  provisions  of  the  wUls.  The  court 
sustained  a  demurrer  to  the  answer,  and,  the 
executors  refusing  to  plead  further.  Judg- 
ment was  rendered  construing  the  will  as 
insisted  by  the  petition,  declaring  Rudolph 
O.  Deppen  entitled  absolutely  to  one-half  of 
the  estate  devised,  and  directing  the  execu- 
tors to  pay  him  the  $2,687.82  held  by  the  Fi- 
delity Trust  Company,  subject  to  certain 
credits  for  costs,  eta,  set  out  in  the  judg- 
ment The  executors,  Mrs.  Dougherty,  the 
infants,  and  their  statutory  guardian  all  com- 
plain of  the  Judgment,  and  by  this  appeal 
seek  Its  reversal. 
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The  only  question  presented  by  the  appeal 
Is  one  of  construction.  In  construing  a  will 
the  great  object  to  be  attained  Is  the  ascer- 
tainment of  the  testator's  intention,  In  ar- 
riving at  which  every  part  of  the  Instrument 
should  be  given  its  natural  and  legitimate 
meaning.  Whether  the  last  instrument  exe- 
cuted by  Mrs.  Deppen  be  called  a  will  or  codi- 
cil, it  contains  no  express  words  of  revoca- 
tion ;  but,  if  we  say  each  paper  is  a  will,  the 
rule  Qf  construction  seems  to  be  that  the 
will  last  executed  acts  as  a  revocation  of 
everything  in  the  earlier  will  Inconsistent 
with  its  provisions.  1  Jarmau  on  Wills,  pp. 
339,  340.  Equally  well  recognized  Is  the 
rule  that,  where  there  are  two  Inconsistent 
devises  In  the  same  will,  the  later  one  will 
prevail.  Greater  is  the  reason  for  the  rule 
where  there  are  two  wills,  or  a  will  and  codi- 
cil, of  dilTerent  dates.  Hunt  v.  Johnson,  10 
B.  Mon.  342;  Howard  v.  Howard,  4  Bush, 
494;  30  Am.  &  Eng.  Ency.  of  Law,  624-685. 
Another  cardinal  rule  of  construction  is  that 
in  making  a  will  the  testator  is  presumed  to 
intend  to  dispose  of  bis  entire  estate,  and, 
though  he  may  make  a  mistake  in  his  esti- 
mate of  the  extent  or  value  of  his  estate, 
tliat  is  not  of  itself  a  ground  for  setting  aside 
bis  will  or  disregarding  his  Intention.  It  fre- 
quently occurs  that  devises  cannot  be  paid 
in  full,  and  where  the  testator's  estate  Is  in 
stocks,  or  other  securities,  be  is  quite  liable 
to  mistake  its  value.  We  may  safely  say 
that,  where  there  is  a  general  description 
showing  that  the  testator  Intended  to  dis- 
pose of  his  entire  estate,  words  of  quantity  or 
value  will  not  control.  Lewis'  Heirs  v.  Sin- 
gleton, 1  A.  K.  Marsh.  625;  Trusty  v.  Trus- 
ty, 59  S.  W.  1094,  22  Ky.  Law  Rep.  1127; 
Mayes  v.  Karn,  115  Ky.  264,  72  S.  W.  1111. 
There  is  yet  another  rule  of  construction  too 
important  to  be  overlooked,  namely,  where 
the  language  of  a  will  is  susceptible  of  two 
constructions,  the  court  will  adopt  that  con- 
struction which  will  make  the  devisees  equal. 
Munday  v.  Broaddus,  40  S.  W.  926,  19  Ky. 
Law  Rep.  441 ;  Hunt  v.  Johnson,  10  B.  Mon. 
342;  Thomas'  Ex'x  v.  Thomas,  110  S.  W. 
8.53.  33  Ky.  Law  Rep.  700. 

Under  the  guidance  of  the  foregoing  sev- 
eral rules  of  construction,  we  have  no  hesi- 
tancy in  expressing  our  approval  of  the  con- 
struction given  the  will  under  consideration 
by  the  circuit  court.  Both  instruments  hav- 
ing been  admitted  to  probate,  and  no  appeal 
having  been  taken  from  the  Judgment  probat- 
ing either,  whether  treated  as  two  wills  or 
the  last  as  a  codicil  to  the  first,  both  are  to 
be  considered  in  endeavoring  to  ascertain  the 
Intention  of  the  testator.  If  the  provisions  of 
the  later  Instrument  conflict  with  or  are  re- 
pugnant to  the  provisions  of  the  first,  the 
rules  of  construction  require  that  those  of 
the  instrument  last  executed  shall  prevail, 
but  the  provisions  of  each  should,  as  far  as 
practicable,  be  given  such  effect  as  the  testa- 
trix intended  them  to  have.  By  the  first  In- 
strument the  testatrix  directed  the  payment 


of  her  debts,  appointed  executors,  and  made 
equal  distribution  of  her  estate  between  her 
two  children,  placing  In  the  hands  of  a  trus- 
tee the  share  of  the  son,  providing  that  he 
should  be  paid  only  the  net  income  therefrom 
by  the  trustee,  and  directing  what  disposi- 
tion should  be  made  of  the  trust  estate  after 
the  son's  death.  It  also  explained  why  the 
testatrix  gave  nothing  to  a  son  by  her  first 
marriage.  The  second  Instrument  was  not 
written  without  a  purpose,  and  it  Is  evident 
that  it  was  not  Intended  to  wholly  revoke 
the  first  for  it  does  not  so  declare.  What 
then  was  its  object?  In  our  opinion  it  was 
intended  and  should  be  treated  as  a  codicil 
to  the  original  Instrument  or  will,  and,  If  so, 
the  question  arises:  Is  it  in  any  respect  re- 
pugnant to  the  will?  Obviously  it  is  Incon- 
sistent with  the  third  clause  thereof.  As  al- 
ready stated,  the  third  clause  of  the  will  pro- 
vided the  estate  of  the  testatrix  should  go  to 
her  son  and  daughter  equally — that  is,  a  half 
to  each — but  the  son  was  given  only  a  life  es- 
tate In  bis  half,  which  was  to  be  held  in 
trust  and  the  net  income  paid  him  by  a  trus- 
tee of  the  testatrix's  appointment,  whereas, 
the  same  clause  gave  the  daughter  one-half  of 
the  testatrix's  estate  absolutely.  The  codicil 
made  no  change  In  the  share  or  portion  to  go 
to  each  child.  On  the  contrary,  it  expressly 
declares  and  repeats  that  each  child  shall 
"equally  receive"  of  her  estate,  and  names 
the  sum  to  which  each  will  be  entitled ;  the 
amount  so  named  being  half  the  estimated 
value  she  then  placed  upon  her  estate.  The 
codldl  imposes  no  limitation  or  restriction 
upon  the  bequest  to  the  son.  He  takes  ab- 
solutely what  the  will  bequeathes  him,  as 
does  the  daughter  what  is  bequeathed  her. 
The  codicil  is  also  silent  as  to  a  trust  or  trus- 
tee. So  in  that  respect,  as  well  as  in  the 
character  of  the  estate  it  vests  in  Rudolph 
O.  Deppen,  the  codicil  is  so  Inconsistent  with 
and  repugnant  to  the  third  clause  of  the  will 
as  to  make  It  reasonably  apparent  that  the 
testatrix  Intended  by  the  codicil  to  revoke  so 
much  of  the  third  clause  of  the  will  as  limit- 
ed to  a  life  estate  the  devise  or  bequest  there- 
in made  Rudolph  O.  Deppen,  and  placed  it  In 
trust.  A  duly  executed  will  or  codicil  may 
operate  as  a  revocation  of  a  prior  testamen- 
tary instrument  by  reason  of  an  express 
clause  of  revocation,  or  of  an  inconsistent 
disposition  of  the  previously  devised  prop- 
erty. 80  Am.  &  B3ng.  Ency,  of  Law,  624; 
Howard  v.  Howard,  4  Bush,  494;  1  Jarman 
on  Wills  (5th  Ed.)  p.  339. 

We  cannot  better  express  our  meaning 
than  by  quoting  in  this  connection  the  brief, 
yet  forceful,  opinion  delivered  by  the  learned 
judge  of  the  court  below.  In  overruling  the 
demurrer  to  the  petition:  "It  seems  plain 
that  the  testatrix's  object  in  making  the  cod- 
icil in  1905  was  to  treat  her  son  and  daughter 
alike  by  giving  them  equal  shares  of  her  es- 
tate. She  specifically  says  that  each  la  to 
receive  $5,000  of  her  estate,  which  she  er- 
roneously supposed  to  be  |10,000.    Any  llmi- 
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tatlon  should  apply  eqnally  to  both  legacies ; 
bat  none  was  intended.  If  tbe  estate  had 
Bmonnted  to  only  |8,000,  It  would  hardly  be 
claimed  that  any  limitation  applied  to  either 
■hare"  The  executors  of  the  will  had  no 
greater  reason  to  assume  that  the  object  of 
the  codicil  was  to  leave  in  the  hands  of  a 
trustee  $2,587.82  of  the  legacy  going  to  R.  O. 
Dpppen  than  that  ?5,000  thereof  or  the  whole 
of  his  part  of  the  estate  should  be  taken  in 
charge  by  the  trustee.  If  the  language  of 
the  codicil  was  sufficient  to  exempt  $5,000  of 
ills  share  from  the  trust  created  by  the  third 
clause  of  the  will,  it  was  equally  so  to  ex- 
empt the  whole  of  it.  We  think  it  plain  that 
the  testatrix,  after  executing  the  will,  came 
to  the  conclusion  that  she  wished  to  treat  her 
children  exactly  alike  and  make  them  equal 
In  all  respects:  hence  four  years  later  and 
within  a  few  months  of  her  death  she  mani- 
fested tills  mother  love  of  fairness  and  equal- 
ity by  writing  in  her  own  hand,  in  the  lan- 
guage of  her  native  land,  the  codicil  which 
In  meaning  and  effect  placed  her  children  on 
the  same  footing.  Where  a  will  and  codicil 
are  Irreconcilable,  the  codicil,  as  the  last 
Intention  of  the  testator,  must  prevail. 

We  attach  little  Importance  to  the  estimate 
fixed  by  the  codicil  upon  the  value  of  the 
testatrix's  estate.  That  she  was  mistaken  in 
placing  it  at  $10,000  is  clear,  for  it  turned 
out  to  be  worth  $16,000 ;  but  the  mistake  was 
a  natural  one  under  the  circumstances.  As 
her  property  consisted  of  bonds,  stocks,  and 
other  securities,  which  vary  in  price  with 
the  laws  of  supply  and  demand  or  fluctuate  in 
value  with  the  fullness  or  stringency  of  the 
money  market,  It  is  not  surprising  that  the 
owner  of  them,  especially  a  woman,  would 
be  unable  offhand  to  even  closely  approxi- 
mate their  value.  Indeed,  it  is  probable  that 
she  did  not  know  their  value.  Therefore  the 
fact  that  Mrs.  Deppen  missed  the  value  of 
hers  in  the  estimate  made  in  the  codicil  does 
not  Invalidate  the  will  or  codicil,  or  show  a 
puriMse  on  her  part  to  die  intestate  as  to  a 
part  of  her  estate.  Lewis'  Heirs  v.  Singleton, 
1  A.  K.  Marsh.  525.  She  evidently  Intended 
to  dispose  of  her  entire  estate,  whatever  may 
have  been  her  estimate  of  its  value;  for  as 
said  in  30  Am.  &  Bug.  Elncy.  of  Law,  668: 
'^he  natural  and  reasonable  presumption  is 
tliat,  when  so  solemn  and  important  an  in- 
strument as  a  will  is  executed,  the  testator 
Intends  to  dispose  of  his  whole  estate,  and 
does  not  intend  to  die  Intestate  as  to  any 
part  of  his  property,  which  presumption  Is 
overcome  only  where  the  intention  of  the  tes- 
tator to  do  otherwise  is  plain  and  unambig- 
uous, or  is  necessarily  implied."  Waters  v. 
Waters,  28  S.  W.  958,  16  Ky.  Law  Rep.  429 ; 
Trusty  v.  Trusty,  59  8.  W.  1094,  22  Ky.  Law 
Rep.  1127;  Mayes  v.  Kam,  lU  Ky.  264,  72  8. 
W.  Ull. 

We  find  little  force  in  appellant's  conten- 
tion ttuA  tbe  coustmction  given  Mrs.  Dep- 


pen's  will  by  the  executors  was  acquiesced  in 
by  appellee.  At  most,  the  alleged  acquies- 
cence was  but  temporary,  for,  when  advised 
of  his  rights,  appellee  speedily  took  steps  to 
assert  them,  and  was  not  estopped  to  do  so 
because  he  did  not  at  once  resist  the  retention 
by  the  Fidelity  Trust  Company  of  a  part  of 
the  legacy  bequeathed  him  by  the  codicil  of 
his  mothers'  will  under  the  supposed  trust 
created  by  the  third  clause  thereof,  or  by  his 
acceptance  from  It  of  a  part  of  the  Income 
thereof,  or  the  settlement  of  the  estate  made 
by  the  executors. 

Finding  no  reason  for  disturbing  the  Judg- 
ment of  the  circuit  court.  It  is  hereby  af- 
firmed. 


GILBERT  et  al.  v.  GILBERT. 

(Conn  of  Appeals   of  Kentucky.     March  23, 
1909.) 

Descent  and  Distbibxttion  (5  82*)— Rights 
OF  HEias — Conveyances  Between  Heiss. 
An  heir  acquired  by  purchase  the  interests 
of  his  brothers  and  sisters,  except  one  sister, 
in  the  land  of  his  deceased  father.  The  land 
included  land  claimed  by  one  of  the  brothers, 
who  refused  to  convey  unless  the  heir  would 
give  bond  for  title  to  the  land  claimed  by  the 
brother.  The  title  bond  was  executed,  and  there- 
after the  heir  conveyed  land  to  the  sister  in- 
cluded in  the  boundary  claimed  by  the  brother. 
Held  that,  though  the  brother  was  entitled  to 
the  land  claimed  by  him,  the  sister  could  compel 
the  heir  to  set  apart  to  her  other  land  of  the 
survey  of  the  deceased  father  to  equalize  her 
with  the  others. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  t  318;  Dec.  Dig.  { 
82.*] 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  B.  F.  Gilbert  against  Jesse  Gil- 
bert and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

H.  0.  Clay  and  O.  A.  Eversole,  for  appel- 
lants. W.  F.  Hall  and  I.  G.  Lebow,  for  ap- 
pellee. 

NUNN,  7.  In  the  year  1899  appellee  made 
an  entry  of  and  obtained  a  patent  for  the 
following  described  boundary  of  land,  to  wit : 
"Beginning  at  a  hickory  and  white  walnut 
standing  on  the  west  side  of  the  Howard 
Cove  branch,  about  4  poles  below  the  falls 
of  said  branch;  thence  N.  43*  E.,  62  poles, 
to  a  sycamore  and  black  walnut;  thence  N. 
80°  B.,  125  poles,  to  a  stake  on  the  top  of  the 
ridge  between  the  Howard  Cove  branch  and 
Tocum's  creek,  in  a  line  of  a  1,200-acre  pat- 
ent made  in  the  name  of  James  Turner,  Sr. ; 
thence  a  south  course,  running  down  with 
the  crest  of  said  ridge  to  a  stake  in  the  south 
line  of  a  100-acre  patent  made  in  the  name 
of  B.  F.  Gilbert,  said  stake  being  on  the 
dividing  spur  between  the  lands  of  Hannah 
Gilbert  and  the  heirs  of  John  G.  Farley; 
thence  N.  71°  W.,  with  the  closing  line  of 
said  100-acre  patent,  to  the  place  of  begin- 
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ning — containing  60  acres,  more  or  less." 
This  action  was  tnstltated  to  obtain  a  con- 
veyance from  appellant  Jesse  Gilbert  to  this 
land. 

The  facts  and  drcnmstances  leading  up  to 
the  Institution  of  the  action  are.  In  sub- 
stance, as  follows:  More  than  70  years  ago 
one  John  Gilbert  purchased  several  surreys 
of  land,  all  forming  one  body,  in  Harlan 
county,  Ky.  He  then  settled  upon  it,  and 
lived  there  until  about  40  years  ago,  when  he 
died,  leaving  surviving  him  seven  or  eight 
children  and  a  widow.  The  parties  to  this 
action  are  three  of  his  cliUdren.  The  pre- 
ponderance of  the  evidence  shows  that  the 
lands  owned  and  claimed  by  the  father  in- 
cluded a  considerable  portion  of  appellee's 
patent  boundary.  Soon  after  the  death  of 
hia  father,  appellant  Jesse  Oilt>ert  began  to 
purchase  the  interests  of  his  brothers  and 
sisters  in  their  father's  land.  He  purchased 
all  of  them,  except  his  coappellant's,  Mary 
Gilbert's.  The  heirs  did  not  make  him  a 
conv^ance  at  the  time  be  purchased  and 
paid  them  for  their  interests.  So,  in  the 
year  1902,  Jesse  Gilbert  had  a  conveyance 
prepared,  including  the  whole  boundary  of 
his  father's  lands,  and  by  which  all  the  heirs 
conveyed  to  him  their  interests.  When  the 
deed  was  presented  to  appellee  for  his  sig- 
nature and  acknowledgment,  he  refused  to 
sign  it  because,  as  he  claimed,  the  deed  as 
prepared  Included  the  most  of  his  patent 
boundary  as  copied  herein.  Appellant  J68se 
Gilbert  claimed  that  he  did  not  desire  to  dis- 
turb appellee's  Interest  in  the  patent,  and 
agreed  with  him  that.  If  he  would  sign  and 
acknowledge  ttie  deed  as  prepared,  he  would 
execute  to  him  a  bond  for  title  to  the  patent 
boundary,  which  he  did  in  a  few  days  there- 
after. 

The  title  bond  is  as  follows:  "Whereas, 
B.  F.  Gilbert  is  the  owner  of  a  Junior  survey 
of  100  acres,  patented  in  about  1000,  by  the 
commonwealth  of  Kentucky  to  said  Gilbert; 
and  whereas,  Jesse  Gilbert,  the  undersigned, 
has  deed  of  conveyance  from  bis  father  John 
W.  Gilbert's  heirs,  which  deed  covers  a  por- 
tion of  said  B.  F.  Gilbert's  Junior  patent; 
and  whereas,  said  Jesse  Gilbert  desires  to 
relinquish  his  claim  by  reason  of  said  deed 
covering  said  portion  of  said  junior  patent, 
and  to  convey  by  his  deed  the  portion  thereof 
covered  by  said  deed,  and  not  by  older  pat- 
ents: Now,  therefore,  in  consideration  of  one 
dollar  in  hand  paid,  the  receipt  whereof  is 
hereby  adcnowledged,  the  said  Jesse  Gilbert, 
party  of  the  first  part,  and  B.  F.  Gilbert,  of 
the  second  part,  witnesseth,  that  for  said 
consideration  the  first  party  does  hereby  sell 
by  this  bond  the  imrtion  of  said  junior  grant 
covered  by  said  deed,  and  not  by  older  pat- 
ents, by  wUch  bond  said  first  party  binds 
hims^  to  convey  by  deed  of  relinquishment 
to  second  party  said  lands  when  a  survey 
thereof  shall  have  been  made,  and  the  exact 
boundary  so  covered  by  said  deed  ascertain- 
ed, which  land  so  covered  by  said  deed  lies 


on  what  is  known  as  the  'Fozle  Hollow,'  a 
tributary  of  Howard  C!ove  branch  of  Xo- 
cum's  creek  of  Clover  fork,  in  Harlan  coun- 
ty, Kentucky.  In  testimony  wlwreof,  first 
party  hereunto  sets  Ills  hand  this  Aug.  5tb, 

bii 
1902.     James    X    GUbert.     Attest:    O.   A. 

mark 
Eversole." 

It  was  for  the  enforcement  of  the  obliga- 
tions contained  in  this  bond  that  this  action 
was  instituted.  Appellant  Jesse  Gilbert  an- 
swered, admitting  the  execution  of  the  bond, 
and  averred  that  it  was  obtained  by  duress 
of  appellee,  and  alleged  his  ownership  of  the 
land  under  his  father's  title  and  adverse  pos- 
session thereof  for  more  than  SO  years.  Ap- 
pellant Mary  Gilbert  claimed  to  be  the  owner 
of  the  land  by  a  deed  executed  to  her  by  her 
brother  and  coappellant,  Jesse  Gilbert,  whlcb 
is  dated  after  the  date  of  the  title  bond. 
She  alleged  that  the  conveyance  by  her  broth- 
er Jesse  to  her  was  made  in  compliance  with 
an  agreement  with  her  brother,  in  which  she 
accepted  the  land  included  therein  as  her 
interest  in  her  father's  lands.  Appellee,  by 
reply,  admitted  the  conveyance  to  his  sister 
Mary  by  her  brother  Jesse,  and  that  she 
was  entitled  to  an  Interest  in  her  father's 
lands,  but  denied  that  she  was  entitled  to 
any  part  of  his  survey,  and  denied  any  au- 
thority on  the  part  of  Jesse  to  convey  ber 
any  part  ^t  bis  land  embraced  in  the  title 
bond,  and  averred  that  his  sister  accepted 
the  conveyance  from  Jesse  with  full  knowl- 
edge of  the  existence  of  his  bond  for  title. 
He  controverted  all  the  affirmative  matters 
contained  In  the  answer  of  Jesse  Gilbert. 

From  the  testimony,  we  are  of  the  opin- 
ion that  appellants  have  shown  by  a  pre- 
ponderance of  the  evidence  that  the  title 
and  claim  of  John  Gilbert,  and  his  beirs 
claiming  under  him,  covered  the  greater  part 
of  ai^ellee's  patent  boundary,  and  tbey 
should  succeed,  but  for  the  fact  of  the  exe- 
cution by  Jesse  Gilbert  to  appellee  of  the 
bond  for  title  In  1902.  There  was  not  the 
slightest  proof  showing  that  it  was  executed 
by  appellant  under  duress,  and  there  Is  no 
allegation  that  it  was  obtained  by  fraud  or 
mistake,  and  no  proof  of  that  character  was 
introduced.  Under  the  pleadings  and  proof, 
the  lower  court  could  not  well  do  otherwise 
than  find  In  favor  of  appellee.  It  is  true  tbat 
appellants  alleged  and  introduced  some  testi- 
mony to  the  effect  that  appellee  gave  bis 
consent  to  the  conveyance  by  Jesse  to  his  sis- 
ter Mary.  The  testimony  shows  conclusively 
tliat  appellee  did  not  desire  to  disturb  his 
sister's  claim,  and  endeavored  to  avoid  it 
by  having  his  brother  Jesse  convey  to  blm 
a  like  number  of  acres— that  is,  the  same- 
number  of  acres  as  was  contained  in  his  pat- 
ent boundary — at  some  other  point  on  bis 
(Jesse's)  survey.  This  Jesse  promised  to  do; 
but  the  agreement  was  oral,  and  appellant 
failed  and  refused  to  perform  it,  and  he  does 
not  now  offer  to  comply  therewith  to  save 
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his  Bister  the  land  conveyed  to  her.  The 
proof  shows  that  she  knew,  at  the  time  she 
accepted  the  deed  from  her  coappellant,  that 
app^lee  held  a  title  bond  to  a  considerable 
portion  of  .the  land  afterwards  included  In 
her  conveyance  from  her  brother  Jesse.  The 
loss  of  this  portion  of  her  land  by  the  judg- 
ment appealed  from  will'  not  prevent  her 
from  yet  requiring  her  brother  Jesse  to  set 
apart  to  her  other  land  of  her  father's  sur- 
vey to  equalize  her  with  the  others. 

For  these  reasons,  the  Judgment  of  the 
lower  oooTt  la  affirmed. 


COOK  V.  HART  et  aL 

(Court  of  Appeals  of  Kentucky.     March   19, 
1909.) 

L  Wnxs  (8  470*)— COHSTBUCTIOK— INTEHTION 

or  Tkstatob. 

In  conBtmln^  a  will,  the  court  must  de- 
termine the  intention  of  the  testator  from  a  con- 
lideradon  of  the  entire  will,  and  the  intention, 
when  aacertainedj  will  be  carried  into  effect, 
though  the  technical  meaning  of  words  is  dis- 
regaraed,  and  though  words  mast  be  supplied. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  988;    Dec  Dig.  S  470.*] 

2,  Wiixa    (S    531*)  —  Estates    Devised  — 

"Hmas." 
Testator  devised  real  estate  to  the  children 
«f  a  deceased  daughter,  to  a  son,  and  to  his 
daoghter  C,  gave  nis  daughter  N.  a  specified 
■am,  gave  $10,000  in  bonds  to  the  son  in  trust 
for  his  daughter  B.  to  pay  to  her  the  income 
for  life  and  at  her  death  the  principal  to  be  di- 
vided among  bis  "heirs''  in  accordance  to  the 
anmber  of  children  which  each  might  then  have, 
division  to  be  per  stirpes,  and  gave  the  residue 
to  his  son  and  two  daughters,  C.  and  N.,  and 
the  diUdren  of  the  deceased  daughter.  Held, 
that  the  word  "heirs"  meant  testator's  children, 
and  that  the  trust  fund  on  the  death  of  B.  must 
be  divided  among  the  stocks,  giving  to  each 
stock  in  proportion  to  the  number  of  children 
of  that  stock ;  each  of  the  three  children  of  the 
testator  being  a  stock,  and  the  children  of  the 
deceased  daughter  being  another  stock. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  (  631.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  8248-3250;    vol.  8,  pp.  7677,  7678.] 

Appeal  from  Clrcnit  Court,  Nelson  County. 

"To  be  officially  reported." 

Suit  between  Nannie  Cook  and  Clarence 
Hart  and  others  for  the  construction  of  the 
will  of  John  Johnson,  Sr.,  deceased.  From  a 
Judgment  constmlng  the  will,  the  former  ai>- 
peals.    Reversed  and  remanded. 

L,  A.  Faurest,  for  appellant.  John  A.  Ful- 
ton and  N.  W.  Halstead,  for  appellees. 

SETTLE,  C.  J.  This  appeal  Involves  a 
construction  of  the  will  of  John  Johnson,  Sr., 
who  died  In  Nelson  county  in  May,  1891. 
The  will  Is  in  words  and  figures  as  follows : 

"I,  John  Johnson,  Sr.,  of  the  county  of 
Kelson  and  state  of  Kentucky,  do  make  and 
pobllsh  this  my  last  will  and  testament  here- 
by revoking  any  former  wlU  which  I  may 
iMve  heretofore  made: 


"(1)  I  desire  my  just  debts  and  funeral  ex- 
penses paid. 

"(2)  I  devise  to  the  children  of  my  dead 
daughter  Mary  Hart,  to  be  equally  divided 
among  them,  their  farm  above  Bardstown  on 
^rhich  their  father  now  resides;  and  in  the 
distribution  of  my  estate  I  value  said  farm 
at  twelve  thousand  dollars.  I  make  no  charge 
whatever  against  them  for  rent  or  for  use  of 
said  farm,  nor  for  taxes  which  I  have  paid 
on  it  In  ftict  I  want  this  valuation  of  the 
farm  to  cover  all  advancements  to  them  and 
their  mother.  I  also  give  them  three  thou- 
sand dollars. 

"(3)  I  ((evise  to  my  son,  John,  all  of  my 
real  estate  south  of  the  Beechfork  and  In  the 
settlement  of  my  estate  I  value  said  land  at 
fifteen  thousand  dollars,  and  this  valuation  Is 
to  cover  any  and  all  advancements  made  to 
him,  whether  In  the  way  of  use  of  the  place, 
taxes  thereon,  or  otherwise. 

"(4)  I  devise  to  my  daughter,  Cassle,  my 
home  place,  containing  about  600  or  700  acres, 
to  be  hers  as  long  as  she  lives,  and  at  her 
death  to  go  to  her  children.  I  also  give  her 
all  the  homestead  and  kitchen  furniture,  pro- 
visions, live  stock,  farming  implements,  gears, 
bnggy  and  harness.  Also  all  the  meat,  corn, 
hay  and  oats  on  hand  at  my  death,  and 
$5,000.00  In  money.  All  of  which  I  value  at 
$15,000.00. 

"(5)  I  devise  to  my  daughter,  Nannie  Cook, 
$15,000. 

"(6)  I  devise  to  my  son,  John,  in  trust  for 
my  daughter  Bettle,  ten  (10)  $10,000.00  Logan 
county  bonds,  the  net  Income  to  be  paid  her 
every  six  months  as  long  as  she  lives,  and 
at  her  death  the  principal  Is  to  be  divided 
among  my  heirs  In  accordance  to  the  number 
of  children  which  each  may  then  have;  said 
division  to  be  'per  stirpes.'  I  also  give  to 
my  daughter,  Bettle,  the  right  to  occupy  a 
room  In  the  house  which  I  hereby  devise  to 
Cassle  as  long  as  she  (Bettle)  may  live  or 
remain  tmmarried. 

"(7)  I  give  to  Octavia  Barnes  $400.00,  pro- 
vided she  stays  with  and  helps  Cassle  with 
her  work  for  four  years  after  my  death. 

"(8)  The  real  estate  which  I  devise  to  my 
son,  John,  is  to  be  bis  only  during  his  life  and 
at  his  death  to  go  to  his  children. 

"(9)  I  also  give  to  my  son,  John,  the  stock 
in  the  Louisville  &  Nashville  Railroad  Com- 
pany. 

"(10)  I  hereby  constitute  and  appoint  my 
son,  John,  the  executor  of  this  will  and  ask 
the  court  to  allow  him  to  qualify  without  giv- 
ing security.  As  executor  he  is  to  have  no 
commissions  in  any  part  of  my  estate,  ex- 
cept upon  that  part  used  in  payhig  my  debts 
and  funeral  expenses  and  costs  of  adminis- 
tration, and  that  disposed  of  under  the  twelfth 
clause  of  this  will.  I  appoint  my  friend  Ben 
Johnson  as  the  legal  adviser  of  my  executor. 

"(11)  In  case  any  of  my  devisees  should 
Institute  legal  proceedings  to  break  or  annul 
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this  will  then  sacb  as  do  aball  bare  no  part 
of  my  estate. 

"(12)  All  the  remainder  of  my  estate  I 
want  equally  divided  among  John  Johnson, 
Nannie  Cook  and  Cassle  Barnes,  and  the 
children  of  Mary  Hart  The  Hart  children 
to  have  one-fourth,  and  John,  Cassle  and 
Nannie,  each  to  have  one-fourth.  Settle  Is 
to  have  no  more  of  my  estate  than  the  Income 
from  the  Logan  county  bonds  and  a  com- 
fortable room  In  my  bouse  as  hereinbefore 
set  out." 

At  the  time  of  his  death  the  testator  owned 
real  and  personal  estate  amounting  In  value 
to  1120,000.  Four  of  his  children  were  then 
living,  viz.,  John  Johnson,  Jr.,  Nannie  Cook, 
Cassle  Barnes,  and  Bettle  Johnson,  the  last 
an  unmarried  daughter.  Another  daughter, 
Mary  Hart,  died  before  the  testator,  leaving 
surviving  her  tbree  children,  Clarence  Hart, 
Al  J.  Hart,  and  John  Hart,  all  adults.  It 
will  be  observed  tbat  the  will  of  the  testator, 
with  the  exception  of  $10,000  In  Logan  county 
bonds  bequeathed  by  the  sixth  clause  to  his 
daughter  Bettle  Johnson,  devised  all  the  res- 
idue of  his  estate  to  his  three  other  children 
and  the  sons  of  his  deceased  daughter,  Mary 
Hart,  one-fourth  to  each  of  the  children,  and 
one-fourth  to  the  three  sons  of  Mrs.  Hart 
jointly.  It  will  further  be  observed  that  the 
110,000  in  Logan  county  bonds  disposed  of 
by  the  sixth  clause  of  the  will  were  bequeath- 
ed by  that  clause  to  John  Johnson,  Jr.,  in 
trust  for  Bettle  Johnson;  the  net  Income 
thereof  to  be  paid  the  cestui  que  trust  every 
six  months  "as  long  as  she  lives  and  at  her 
death  the  principal  to  be  divided  among  my 
heirs  in  accordance  to  the  number  of  chil- 
dren which  each  may  then  have;  said  di- 
vision to  be  made  per  stirpes." 

Bettle  Johnson  died  AprU  27,  1908,  and 
shortly  thereafter  the  appellant,  Nannie  Cook, 
filed,  in  an  action  which  had  previously  been 
brought  in  the  Nelson  circuit  court  by  the 
executor  to  settle  the  testator's  estate  and 
was  still  on  the  docket,  a  supplemental  an- 
swer and  cross-petition  setting  up  the  death 
of  Bettle  Johnson  and  averring  that  at  the 
time  of  her  death  she  (Nannie  Cook)  had 
12  children,  her  sister  Cassle  Barnes  5 
children,  and  her  brother  John  Johnson,  Jr., 
4  children,  all  of  whom  were  living,  'and 
that  the  8  sons  of  her  deceased  sister,  Mary 
Hart,  were  still  living,  making  altogether  24 
grandchildren  of  the  testator.  The  pleading 
In  question  contained  a  prayer  for  the  distri- 
bution of  the  $10,000,  the  income  of  which 
Bettle  Johnson  bad  received  down  to  the  time 
of  her  death,  in  the  proportion  of  ^*/tt  to  the 
appellant  Nannie  Cook,  s/t*  to  Cassle  Barnes, 
*/»t  to  John  Johnson,  and  i/at  each  of 
the  three  sons  of  Mary  Hart,  deceased.  At  the 
succeeding  term  of  the  court,  Clarence  Hart 
and  A.  J.  Hart  filed  a  Joint  answer  to  the 
cross-petition  of  the  appellant,  Ck>ok,  in  which 
they  claimed  to  be  "heirs"  of  the  testator  in 
the  meaning  of  the  sixth  clause  of  the  let- 
ter's will,  and  alleged  tbat  at  the  time  of 


Bettle  Jolmson's  death  Clarence  Hart  had  10 
children,  A.  J.  Hart  2  children,  and  their 
brother,  John  Hart,  had  no  children.  The 
answer,  while  admitting  that  Mrs.  (Took  had 
12  children,  Mrs.  Barnes  5,  and  ^ohn  John- 
son 4,  denied  the  right  of  the  parents  to  de- 
mand a  distribution  of  the  fund  in  question 
on  the  basis  proposed  in  the  cross-petition, 
and  averred  that  at  the  time  of  the  death  of 
Bettle  Johnson  there  were  living  33  children 
of  the  "heirs"  of  the  testator,  and  that  the 
fund  left  by  Settle  Johnson  should  be  dis- 
tributed as  follows:  'Vss  to  Mrs.  Cook; 
i/ss  to  Mrs.  Barnes;  */t»  to  John  Johnson; 
io/»»  to  Clarence  Hart;  «/«»  to  A.  J.  Hart; 
and  to  John  Hart  nothing.  The  special  judge 
by  whom  the  case  was  tried  In  the  court  be- 
low construed  the  will  according  to  the  con- 
tention of  the  appellees  Clarence  and  A.  J. 
Hart,  and  entered  judgment  distributing  the 
fund  in  controversy  as  asked  by  them.  Nan- 
nie Cook,  being  dissatisfied  with  the  Judg- 
ment, prosecutes  this  appeal. 

The  language  of  the  sixth  clause  of  the 
will  very  clearly  shows  It  was  the  intention 
of  the  testator  that  the  remainder  in  the 
trust  fund,  the  income  of  which  his  daughter 
Settle  had  enjoyed  until  her  death,  should  be 
distributed  to  certain  persons  in  proportion 
to  the  number  of  children  each  might  have 
at  the  time  of  Settle's  death.  The  dlfllculty 
Is  as  to  the  identity  of  all  the  beneficiaries. 
It  is  urged  in  behalf  of  appellees  that  the 
word  "heirs"  is  a  technical  term  meaning 
the  person  to  whom  the  estate  would  go  in 
case  of  Intestacy,  which  it  is  claimed  would 
Include  tbem  with  the  children  of  the  testa- 
tor, and  therefore  entitle  them  to  take,  as 
to  this  fund,  under  the  sixth  clause  of  the 
will  as  do  the  testator's  own  children ;  that 
is,  in  proportion  to  the  number  of  children 
each  has.  While  the  word  "heirs"  is  gener- 
ally given  the  meaning  attributed  to  it  by 
appellees  in  this  case,  it  is  sometimes  used 
in  the  sense  of  children.  In  construing  a 
will  the  matter  of  first  importance  is  to  ar- 
rive at  the  intention  of  the  testator,  and, 
when  ascertained,  the  Intention  must  be  car- 
ried into  effect,  even  though  the  technical 
meaning  of  the  words  must  be  disregarded 
in  order  to  do  so.  Indeed,  as  held  by  this 
court  in  Edmonds'  Ex'r  v.  Edmonds'  Devi- 
sees, 102  S.  W.  311,  81  Ky.  Law  Rep.  896, 
courts  will  sometimes  supply  words  to  carry 
Into  effect  the  manifest  purpose  of  the  testa- 
tor. The  whole  context  must  be  considered, 
and  the  Intent  arrived  at  from  a  considera- 
tion of  the  entire  will,  and  not  from  the  teclt- 
nlcal  meaning  of  a  single  word  found  in  the 
will.  The  rule  stated  Is  expressed  in  21  Qyc. 
426,  as  follows :  "  'Heirs'  is  generally  con- 
strued as  meaning  children,  where  the  con- 
text so  requires,  where  It  Is  necessary  that 
the  term  should  be  so  construed  in  order  to 
carry  out  the  clear  intent  of  the  instrument" 
It  will  also  be  found  that  tills  rale  has  often 
been  recognized  by  this  court  Tucker  t. 
Tucker,  78  Ky.  503;   Mitchell  ▼.  Simpson,  8S 
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Ky.  125,  10  8.  W.  372;  Hughes  y.  Clark.  26 
8.  W.  187, 16  Ky.  Law  Rep.  41.  To  construe 
the  word  "heirs,"  In  the  will  under  considera- 
tion, as  meaning  the  testator's  children, 
woold  seem  to  carry  out  the  intention  of  the 
testator  as  manifested  by  all  other  parts  of 
his  wUl.  In  disposing  of  the  bulk  and  resi- 
dae  of  his  estate,  he  provided  for  the  three 
children  of  his  deceased  daughter,  Mrs.  Hart, 
Just  as  he  would  have  provided  for  the  moth- 
er had  she  been  living.  So  her  three  chil- 
dren were,  together,  given  the  bulk  of  the 
estate,  what  each  of  the  testator's  living  chil- 
dren, except  Bettie,  received.  Nowhere  in 
the  will  did  the  testator  indicate  that  these 
grandchildren,  or  any  of  them,  should  have 
any  greater  rights  than  their  mother  would 
have  had  if  alive,  or  than  the  other  children 
were  given. 

Does  the  testator,  in  disposing  of  the  $10,- 
000  fond  by  the  sixth  clause  of  the  will,  di- 
rect snch  a  distribution  of  it  as  manifested 
any  change  of  his  purpose  with  respect  to  the 
sons  of  Mrs.  Hart,  as  clearly  manifested  In 
all  other  parts  of  the  will?  We  think  not 
It  is  true  the  sixth  clause  introduced  a  new 
method  of  distribution  as  to  the  110,000  fund, 
viz.,  that  it  should  be  distributed  to  his  chil- 
dren, according  to  the  number  of  children 
each  might  have;  but  its  language  Indicates 
no  change  of  the  testator's  Intention,  as  ex- 
pressed In  aU  other  parts  of  the  will,  that  the 
three  sons  of  Mrs.  Hart  should  together  take 
of  that  fond  what  their  mother,  as  the  par- 
ent of  three  children,  would  have  been  enti- 
tled to  receive  of  the  fund  had  she  been  liv- 
faig  The  testator  knew  when  the  will  was 
executed  that  his  daughter  Mary  Hart  was 
then  dead,  so,  for  the  purpose  of  showing 
that  he  did  not  Intend  the  number  of  children 
ber  children  might  have  should  be  considered 
in  distributing  the  fund  mentioned  in  the 
sixth  clause,  l^e  therein  directed  that  the 
division  should  be  "per  stirpes."  In  other 
words,  It  was  intended  by  the  testator  that 
the  fund  remaining  at  the  death  of  his  daugh- 
ter Bettie  shodld  be  divided  among  the 
stocks,  giving  to  each  stock  In  proportion  to 
the  number  of  chlldrra  there  were  of  that 
stock.  Thns,  Nannie  Cook  was  one  stock, 
tod  had  12  dilldren ;  Cassie  Barnes  was  an- 
other stock,  and  had  6  children ;  John  John- 
ton  was  another  stock,  and  had  3  children. 
If  inch  was  not  the  basis  of  distribution  in 
the  mind  of  the  testator,  the  words  "said  di- 
vision to  be  per  stirpes"  would  be  utterly 
meaningless.  This  construction  would  car- 
ry out  the  manifest  purpose  of  the  testator 
to  give  the  children  of  Mary  Hart  what  the 
mother  would  have  taken  if  living;  but  the 
coDstmctlon  contended  for  by  appellees  and 
adopted  by  the  circuit  court  would  not  only 
render  nugatory  the  words  "said  division  to 
be  per  stirpes,"  but  would  give  two  of  the 
testator's  grandchildren  an  advantage  over 
their  brother  who  has  no  children,  and  al- 


low them  more  of  the  estate  than  their  moth- 
er could  have  taken  under  the  will  had  she 
lived.  We  do  not  believe  the  language  of 
the  will  authorizes  the  conclusion  that  the 
testator  thus  intended  to  unduly  favor  one 
stock ;  but  that  his  intention,  as  shown  by  the 
entire  will,  was  to  so  dispose  of  bis  proper- 
ty that  all  of  his  children  and  the  children 
of  his  deceased  child  should  participate  in 
his  bounty  In  the  following  proportion:  !*/»» 
to  Nannie  Cook;  n/n  to  Cassie  Barnes;  Vst 
to  John  Johnson ;  and  »/»«  to  the  Harts — that 
Is,  1/24  to  each  of  the  Harts. 

Wherefore  the  Judgment  is  reversed,  and 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  set  aside  the  Judgment  appealed 
from  and  enter  In  lieu  thereof  another  con- 
forming to  this  opinion. 


LOUISVILLE  &  N.   R.  CO.  v.  LONG'S 
ADM'R. 

(Court  of  Appeals   of  Kentucky.     March   18, 
1909.) 

1.  Neglioencb   (8    56*)— Actions— EviDENCB 
— ^Pboximate  Cause. 

In  an  action  for  negllKent  injuries,  plain- 
tiff must  prove  negligence  naturally  resulting  in 
the  injury,  and,  unless  the  proof  connects  the 
proved  injury  as  a  rational  and  proximate  result 
of  the  proved  negligence,  there  is  nothing  to 
submit  to  the  jury,  and  the  absence  of  evidenci 
upon  any  material  point  is  as  fatal  as  the  ab- 
sence of  all  evidence  would  be. 

[Ed.  Note.— For  other  cases,  see  Negligence 
Dec.  Dig.  I  5S.»i  f  6       . 

2.  Masteb  akd  Sebvant  (5  276*)— Injubies— 

EVIDENCB— SCinClENCT. 

In  an  action  for  the  death  of  a  railway 
brakeman,  evidence  held  not  to  satisfy  the  bur- 
den upon  plaintiff  to  show  that  the  negligence 
of  defendant's  engineer  in  starting  the  train  was 
the  proximate  cause  of  the  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  276.»] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Di- 
vision. 

"To  be  ofDcIally  reported." 

Death  action  by  Edward  J.  Long's  admin- 
istrator against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded for  a  new  trial. 

Benjamin  D.  Warfleld  and  S.  D.  Rouse, 
for  appellant.  Myers  &  Howard,  for  ap- 
pellee. 

CLAY,  C.  In  this  action  Edward  J.  Long's 
administrator  recovered  a  Judgment  against 
the  defendant,  Louisville  &  Nashville  Rail- 
road Company,  for  the  sum  of  $8,000,  for 
the  death  of  his  decedent  A  new  trial  was 
denied,  and  the  railroad  company  appeals. 

The  main  question  In  the  case,  and  the 
only  one  which  we  deem  it  necessary  to  dis- 
cuss, is  whether  or  not  a  peremptory  Instrnc- 
tion  should  have  gone  for  appellant    In  this 
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connectton  It  may  be  proper  to  give  the  dif- 
ferent grounds  of  negligence  charged  in 
plaintiff's  petition  and  amended  petition.  It 
was  alleged  In  the  original  petition  that 
Long  was  killed  as  a  result  of  the  gross 
negligence  of  the  employes  of  defendant 
other  than  the  decedent  Then  it  was  charg- 
ed that  the  accident  resulted  from  an  open 
switch.  It  was  also  charged  that  the  train- 
men were  inexperienced  and  incompetent 
There  was  the  further  allegation  that  after 
the  decedent  had  been  run  over,  and  while 
he  was  yet  alive,  and  after  the  train  had 
come  to  a  stand,  the  empIoySs  thereon  put 
the  train  in  motion  and  again  ran  the  wheels 
over  the  decedent  Appellant  then  filed  an 
answer  denying  these  allegations  of  the  peti- 
tion, and  also  pleading  contributory  negli- 
gence. Thereafter  plaintiff  filed  an  amend- 
ed petition,  in  which  he,  in  substance,  al- 
leged that  decedent  was  ordered  by  the  con- 
ductor of  the  train  to  pack  hot  boxes  upon 
some  cars  of  the  train,  and  while  so  en- 
gaged the  train,  without  notice  or  warning 
to  him,  was  started  forward,  and  thereby 
the  decedent  was  caught  between  the  wheels 
and  trucks  of  one  or  more  cars  and  run  over 
by  same,  and  thereby  met  his  death,  and 
that  the  conductor  was  guilty  of  gross  neg- 
ligence in  not  notifying  the  engineer  that 
Iiong  was  so  engaged;  or,  the  petition  says, 
upon  the  starting  of  said  train  while  Long's 
work  was  incomplete,  he  undertook  to  stop 
the  train  by  stepping  between  two  of  the 
cars  thereof  and  pulling  what  is  known  as 
the  "SulliTan  valve,"  attached  to  one  of  the 
cars,  thereby  stopping  said  train,  and  in 
doing  so  was  caught  in  a  switch  point 
thrown  down,  run  over,  and  killed.  The 
amended  petition  further  charged  that  said 
decedent  was  caught  run  over,  and  killed 
in  one  of  the  two  ways  above  set  out  and 
in  which  of  said  ways  the  plaintiff  does  not 
know,  and  that  if  the  decedent  stepped  be- 
tween said  cars  and  pulled  the  Sullivan 
valve,  the  decedent  was,  in  so  doing,  dis- 
charging the  duty  devolving  upon  him  in  his 
position  as  a  member  of  said  train  crew. 
In  the  second  paragraph  of  the  amended 
petition,  it  was  alleged  that  the  engine  was 
set  in  motion  and  the  train  moved  without 
any  signal  from  the  conductor  or  any  other 
member  of  the  crew,  and  the  decedent  was 
thereby  run  over  and  killed.  Then  the  peti- 
tion further  states:  "The  plaintiff  says  that 
this  decedent  was  run  over  and  killed  by 
said  train  by  and  because  of  the  gross  neg- 
ligence of  defendant  hereto  in  some  one  of 
the  respects  set  out  in  the  petition  and  set 
out  herein,  and  he  does  not  know  which  one, 
or  that  said  decedent  was  run  over  and  kill- 
ed because  of  the  concurrence  of  two  or 
more  or  ail  of  said  causes,  and  as  to  this 
plaintiff  does  not  know." 

The  record  discloses  the  following  facts: 
Long  was  killed  on  January  11,  1006,  about 
1:15  o'clock  a.  m.  At  the  time  of  his  death 
he  was  flagman  and  rear  brakeman  on  one 


of  appellant's  freight  trains,  whlrh'waa  op- 
erated on  Its  Kentucky  Central  division.  He 
had  been  In  appellant's  employ  for  sereral 
years.  On  the  night  of  the  accident  a  north- 
bound train,  composed  of  27  cars  and  man- 
ned by  a  crew  of  which  Long  was  rear 
brakeman  and  flagman,  was  side-tracked  at 
Cynthiana  Station  in  order  to  permit  a  south- 
bound freight  to  pass  on  the  main  track. 
When  the  north-bound  freight  was  side- 
tracked, the  conductor  of  the  train  and  de- 
cedent started  along  for  the  purpose  of  as- 
certaining whether  or  not  the  train  was  In 
proper  condition  to  continue  its  journey  to 
Covington.  To  this  end  they  began  an  ex- 
amination of  the  hot  ttoxes,  broken  brake 
rigging,  defective  couplings,  etc.  When  the 
front  trucks  of  the  sixth  car  from  the  rear 
were  reached,  a  hot  box  was  discoveied. 
The  conductor  put  Long  to  work  packing 
this  hot  box.  Long  had  with  him  a  lantern, 
a  box  of  saturated  waste,  and  his  packing 
iron.  The  hot  box  upon  which  decedent  was 
at  work  was  situated  on  the  left  side  of  the 
train.  The  conductor  left  decedent  engaged 
at  this  work  and  walked  towards  the  front 
of  the  train.  Very  soon  the  south-bound 
freight  train  passed  by.  Then  the  north- 
bound train  was  started  forward  and  pro- 
ceeded for  a  distance  of  about  two  car 
lengths,  when  it  was  suddenly  stopped  by 
the  application  of  the  Sullivan  valve.  Short- 
ly thereafter  the  conductor  returned  to  the 
point  where  decedent  had  been  employed, 
and  he  found  him  almost  at  the  same  point 
where  he  was  engaged  in  packing  the  hot 
box,  lying  under  and  near  the  front  end  of 
the  third  car.  He  was  lying  on  his  bacic 
with  his  head  towards  the  engine.  The  Sul- 
livan valve,  which  had  been  pulled,  was  lo- 
cated on  the  front  end  of  the  third  car.  De- 
cedent's bucket  and  tools  were  near  by,  and 
the  lantern,  which  had  been  .broken,  was  on 
his  arm.  There  was  further  testimony  to 
the  effect  that  the  rules  provided  that  and 
as  a  matter  of  fact,  It  was  decedent's  duty 
to  look  after  hot  boxes  or  any  defects  there 
might  be  in  the  running  gear,  such  as  brok- 
en drawheads,  arch  bars,  brake  rigging,  or 
leaks  in  the  air-hose  connection,  etc.,  and 
that  it  was  the  duty  of  a  brakeman  to  make 
such  an  examination  whenever  he  bad  ao 
opportunity  to  do  so.  It  was  further  showo 
that  rule  No.  119  provided  that  no  train 
should  leave  a  station  without  a  signal  from 
the  conductor.  The  conductor  testlfled  that 
be  gave  no  signal  to  the  engineer  to  leave. 
The  head  brakeman  first  testified  that  he 
had  no  recollection  of  having  given  a  signal 
to  the  engineer,  bat  afterwards  stated  posi- 
tively that  he  had  not  given  any  such  sig- 
nal. The  engineer  says  tliat  the  head  brake- 
man  did  give  him  a  signal  to  go  forward. 
The  theory  of  appellee  is  that  Long  was  ei- 
ther beneath  or  between  the  cars  when  the 
train  was  started,  and.  If  so,  the  presump- 
tion is  that  he  was  engaged  in  inspecting 
or  repairing  the  car,  as  the  rules  of  the  corn- 
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pany  required  him  to  do,  and  that  nnder 
these  ctrcumstances  the  train  was  negligent- 
ly Btarted  forward  by  the  engineer. 

AppeUee  relies  upon  the  principle  enun- 
dtted  by  this  court  in  Illinois  Central  R.  R. 
Ca  T.  Cane's  Adm'z,  90  8.  W.  1061,  28  Ky. 
Law  Bep.  1018.  In  that  case  the  court  used 
the  following  language:  "But  we  perceive 
DO  reason  why  we  should  presume  that  he 
(tbe  brakeman  who  was  killed)  was  nnneces- 
Barlly  between  the  cars,  or  that  he  did  not 
find  something  to  be  done  which  he  con- 
sidered it  his  duty  to  do.  Having  a  right 
to  rely  upon  the  fidelity  of  the  engineer,  he 
coald  act  with  less  caution  than  would  oth- 
erwise be  incumbent  upon  him."  In  that 
case,  however,  there  were  two  eyewitnesses 
to  the  fact  that  the  decedent  was  actually 
between  the  cars  and  that  the  engineer  mov- 
ed up  against  the  coal  cars.  It  will  be  ob- 
served therefore  that  the  court  In  that  case 
did  not  indulge  any  presumption  as  to  where 
the  decedent  was  when  the  engine  started. 
The  only  effect  of  the  opinion  was  that  there 
was  no  presumption  that  the  decedent  was 
unnecessarily  between  the  cars,  or  that  be 
did  not  find  something  to  be  done  which  he 
considered  it  his  duty  to  do.  In  this  case  we 
may  concede  that  it  was  the  duty  of  Long  to 
examine  the  brakes,  rigging,  and  other  ap- 
paratus on  the  car.  We  may  further  con- 
cede that  the  engineer  negligently  started  the 
train  forward.  Here,  then,  we  have  negli- 
gence proven,  and  injury  resulting  In  death 
proven.  This,  however.  Is  not  sufiSclent.  In 
a  long  line  of  opinions,  this  court  has  recog- 
nized the  rule  that  It  is  necessary  for  the 
plaiotlff  to  prove  negligence  naturally  re- 
Bolting  in  the  injury.  Unless  the  proof  con- 
nects the  proven  injury  as  a  rational  and 
proximate  result  of  tbe  proven  negligence, 
there  Is  nothing  to  submit  to  the  Jury.  The 
absence  of  evidence  upon  any  matwlal  point 
is  as  fatal  to  Iilm  who  has  the  onus,  as  the 
absence  of  all  evidence  would  be.  C,  N.  O. 
ft  T.  P.  By.  Co.  V.  Zachary's  Adm'r,  106  S.  W. 
842,  32  Ky.  Law  Bep.'  678;  Hughes  v.  L.  & 
N  R.  R.  Co.,  67  S.  W.  884,  23  Ky.  Law  Bep. 
2288;  Hughes  v.  C,  N^  O.  ft  T.  P.  By.  Co., 
»1  Ky.  626,  16  8.  W.  275;  Louisville  Oas  Co. 
V.  Kaufman,  106  Ky.  131,  48  8.  W.  434 ;  Wln- 
toska's  Adm'r  v.  L.  ft  N.  B.  B.  Co.,  2Q  8.  W. 
819, 14  Ky.  Law  Bep.  679. 

Does  the  evidence  of  plaintiff  measure  up 
to  tbe  requirements  of  the  rule  announced? 
Tbe  evidence  shows  that  the  proper  way  to 
operate  the  SulUTan  valve  is  from  above. 
On  the  occasion  of  decedent's  death  the 
sronnd  was  covered  by  a  slight  fall  of  snow. 
The  accident  occurred  after  midnight.  If, 
under  these  circumstances,  the  decedent  went 
la  between  the  third  and  fourth  cars,  while 
the  tialn  was  in  motion,  for  the  purpose  of 
operating  the  Salllvan  valve,  there  can  be  no 
donbt  that  he  would  not  be  entitled  to  re- 
w^er.  Wo  are  therefore  of  the  opinion  that 
'thla  whole  case  depends  upon  whether  or  not 
'Kedent  was  under  or  between  the  cars  when 


the  train  was  started.  In  discussing  this 
question  we  must  keep  in  mind  the  one  in- 
controvertible fact  that  the  Sullivan  valve 
had  been  applied  and  the  train  brought  to 
a  standstill,  that  decedent  was  found  un- 
der the  front  trucks  of  the  third  car,  on 
which  the  Sullivan  valve  was  located,  and 
that  there  was  no  one  else  present  who  could 
have  applied  that  valve.  It  is  therefore  ab- 
solutely certain  that  Long  was  not  under 
tbe  sixth  car  where  he  was  engaged  in  pack- 
ing the  hot  box,  or  under  the  third  car,  oi 
any  other  car,  when  he  was  injured.  If  the 
train  was  started  while  he  was  at  work  un- 
der any  one  of  the  cars,  he  could  not  have 
oi)erated  the  Sullivan  valve. 

We  are,  then,  reduced  to  the  single  ques- 
tlon:  Was  Long  between  the  third  and 
fourth  cars  when  the  train  was  started,  'or 
did  he  go  in  between  those  cars  after  the 
train  was  started?  Counsel  for  appellee 
make  much  of  the  physical  fact  of  the  posi- 
tion of  Long's  body;  that  he  was  found 
lying  on  his  back  with  his  head  towards  tbe 
engine.  From  this  It  Is  argued  that  Long 
would  not  have  Jumped  backwards  between 
the  cars.  This  evidence  throws  but  little 
light  upon  the  question,  for  In  stumbling,  or 
falling,  or  being  twisted  under  the  wheels, 
the  position  of  the  body  may  have  been  en- 
tirely changed  from  what  It  was  when  de- 
cedent fell.  There  Is  therefore  nothing  In  the 
fact  that  Long  was  lying  upon  his  back  with ' 
his  face  towards  tbe  engine,  from  which  tbe 
inference  naturally  follows  that  he  was  be- 
tween the  cars  when  the  train  was  started. 
On  the  other  hand,  the  position  of  Long's 
body  Is  incontrovertible  evidence  of  one 
fact:  Long  was  found  right  where  he  was 
left  at  work.  He  was  engaged  in  packing 
a  hot  box  on  the  sixth  car.  He  was  found 
nnder  the  third  car.  If,  then,  he  was  be- 
tween the  cars  when  the  train  was  started, 
he  must  have  left  the  hot  box  which  he  was 
engaged  In  packing,  and  have  gone  the  dis- 
tance of  two  car  lengths  towards  the  ca- 
boose, and  been  at  work  between  the  third 
and  fourth  cars.  Then  he  must  have  walked 
with  and  between  the  cars  after  the  train 
was  started  for  at  least  two  car  lengths  be- 
fore he  was  killed.  Furthermore,  if  the  at- 
titude of  tbe  body  has  any  bearing  upon  the 
question  as  contended  for  by  appellee,  he 
must  have  backed  with  tbe  cars  for  at  least 
two  car  lengths.  On  the  other  hand,  if  the 
train  was  started  while  he  was  at  work  on 
the  hot  box,  and  he  went  In  between  the 
third  and  fourth  cars  to  pull  the  Sullivan 
valve  as  the  third  car  reached  the  point 
where  he  was  at  work,  it  would  not  require 
the  extraordinary  feat  of  walking  for  two 
car  lengths  between  two  cars  of  a  moving 
train.  While,  of  course,  it  can  never  be 
known,  exactly,  under  what  circumstances 
decedent  was  killed,  every  inference  logi- 
cally dedudble  from  the  physical  facts  and 
circumstances  connected  with  this  case  is 
to  the  effect  that  the  train  started  while 
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decedent  was  at  work  on  the  hot  box,  and, 
as  the  car  holding  the  SuUlTan  yalve  ap- 
proached the  decedent,  he  went  between  the 
cars  for  the  purpose  of  operating  the  Sulll- 
yan  valve  and  thereby  stop  the  train;  and 
this  seems  to  have  been  the  view  of  the 
draftsman  of  the  petition.  At  any  rate,  there 
Is  Just  as  much,  if  not  more,  evidence  favor- 
ing this  theory  than  that  of  appellee,  that 
the  decedent  was  injured  while  at  work  un- 
der or  between  the  cars.  That  being  the 
case,  and  the  burden  being  upon  plaintiff  to 
show  that  the  proven  negligence  was  the 
proximate  cause  of  decedent's  death,  and 
having  failed  to  show  that  decedent  was  un- 
der or  between  the  cars  when  the  train  was 
started,  we  are  of  the  opinion  that  appel- 
lant was  entitled  to  a  peremptory  instruc- 
tidn. 

For  the  reasons  given  the  Judgment  Is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


SEJRGBNT  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1909.) 

1,  HoMiciDB  (I  166*)— Evidence— Motive. 

In  a  pTOsecntion  for  murder,  evidence  that 
deceased  became  an  enemy  of  the  accused  be- 
cause accused  testified  against  deceased  in  a 
prosecution  for  a  misdemeanor,  and  that  accused 
was  much  incensed  at  deceased  because  he  cir- 
culated a  charge  that  he  had  detected  accused 
in  the  act  of  committine  a  crime,  is  admissible 
as  tending  to  show  ill  feeling  existing  between 
the  deceased  and  accused,  and  as  snowing  a 
motive  for  the  homicide. 

[E2d.   Note. — For  other  cases,   see  Homicide, 
Cent.  Dig.  {821;   Dec.  Dig.  i  166.*] 

2.  HomoiDK  (I  231*)  — Weight  and  Suffi- 
ciency OF  'Evidence— Malice. 

Evidence  in  a  prosecution  for  murder  held 
to  show  malice,  necessary  to  aqthorize  a  ver- 
dict of  guilty. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  479;   Dec.  Dig.  |  231.*] 

8.  Homicide  (5  120*) —Excusable  Houioidx 

— SELF-DEFENSE— PUBSUIT  OF  Adversabt. 
Harsh  treatment  by  deceased  of  accused, 
and  the  apprehension  by  accused  of  injury  or 
death  at  the  hands  of  deceased,  do  not  justify 
the  accused  in  lying  in  wait  for  deceased  and 
assassinating  him. 

[Eid.   Note.— For  other  cases,    see   Homicide, 
Cent.  Dig.  f  175;   Dec.  Dig.  i  120.*] 

4.  CanunAi,  Law  ({  1134*)— Appeal  and  Eb- 
BOB— Scope  and  Extent  of  Review— Se- 
lection OF  JUBT. 

Under  Cr.  Code  Prac.  |  281,  providing  that 
the  decision  of  the  court  upon  challenges  to 
the  panel  and  for  cause  shall  not  be  subject 
to  exception,  the  appellate  court  cannot  review 
a  decision  of  the  trial  court  in  selecting  a  jury 
in  a  criminal  prosecution  from  an  adjoining 
county. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Tjaw,  Cent.  Dig.  i  2990 ;   Dec.  Dig.  }  1134.*] 

R.  Cbwinal  Law  ({  761*)  —  Irstbuotiorb — 

ASSUMFTIOR  OF  OuiLT. 

An  instruction,  in  a  prosecution  for  mur- 
der, that  if  the  jury  believed  from  the  evidence 


beyond  a  reasonable  donbt  that  accnsed  was 
guilty  of  murder  or  voluntary  manslaughter, 
but  had  from  the  evidence  a  reasonable  donbt 
as  to  which,  if  either,  of  these  crimes  he  was 
guilty  of,  it  was  their  dnty  to  find  him  guilty  of 
voluntary  manslaughter,  is  not  objectionable  a* 
assuming  that  accused  was  guilty  of  murder  or 
voluntary  manslaughter,  or  as  compelling  the 
jury  to  find  him  gmlty  of  one  or  the  other. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  1756.  1757;  Dec.  Dig.  » 
761  :•  Homicide,  Cent  Dig.  {{  582,  599,  607; 
621.] 

6.  Judges  (5  16*)— Selecttor  of  Substitctb 
Judge. 

Ky.  St.  (  968  (Russell's  St.  9  2824),  pro- 
vides that,  when  the  Judge  of  the  circnit  court 
cannot  properly  preside  in  a  matter  pending  in 
said  court,  the  parties  by  agreement  may  elect 
one  of  the  attorneys  of  the  court  to  preside  on 
the  trial.  During  the  trial  of  a  prosecution 
for  homicide,  the  regular  judge  became  ill  and 
unable  to  preside,  and  the  attorneys  for  the  com- 
monwealth and  accused  agreed  that  a  special 
judge  might  be  selected  to  preside  during  the 
absence  of  the  regular  judge,  pursuant  to  which 
a  member  of  the  county  bar  was  selected,  duly 
sworn,  and  acted  as  special  judge  at  the  trial 
for  one  day,  giving  place  to  the  regular  judg» 
the  following  day.  Held,  that  there  was  no  er- 
ror in  the  selection  of  the  snbstitute  judge  of 
which  accused  could  complain. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  {  54;    Dec.  Dig.  S  16.*] 

7.  Cbiuinal  Law  (S  1049*)— AppEAt  and  Sb- 
ROB— Pkesentation  in  Loweb  Ccubt  or 
Grounds  of  Review— Exception  to  Selec- 
tion OF  Special  Judge. 

The  appellate  court  will  not  consider  wheth- 
er there  was  error  in  the  selection  of  a  special 
judge  in  a  criminal  prosecution,  where  api>el- 
lant  did  not  except  to  the  vacation  of  the  bench 
by  the  regular  judge,  or  to  the  right  of  the 
special  judge  to  preside  in  his  absence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2656;   Dec  Dig.  i  1049.*] 

Appeal  from  Circuit  Court,  Harlan  County. 
"To  be  officially  reported." 
Henry  Sergent  was  convicted  of  morder, 
and  appeals.    AiBrmed. 

W.  F.  Hall,  for  appellant.  James  Breath- 
itt, Atty.  Oen.,  'and  Tom  B.  McGregor,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

SETTLB,  C.  J.  ^tae  appelhint,  Henry 
Sergent,  was  indicted  by  the  grand  Jury  of 
Harlan  county  for  the  murder  of  Henderson 
Tweed.  The  trial  resulted  in  a  verdict  from 
the  Jury  finding  appellant  guilty  as  charge 
ed,  and  fixing  his  punishment  at  confinement 
in  the  penitentiary  for  life.  Judgment  was 
entered  in  conformity  to  the  verdict,  and, 
having  been  refused  a  new  trial  In  the  court 
below,  he  has  appealed. 

The  homicide  occurred  In  Harlan  county, 
at  the  residence  of  Mrs.  Bettie  Clemn,  a 
widow,  under  the  following  circumstances: 
Tweed,  In  passing  the  house  of  Mrs.  Clemn, 
stopped  to  reply  to  an  inquiry  she  made  of 
him  about  her  cowa,  which  had  wandered 
from  home.  He  was  riding  a  mnle,  had  a 
bncket  on  his  left  arm,  and  carried  in  • 
bolster  suspended  by  strap  from  one  Btaonl- 
der,  a  six-shooter  Coifs  pistol.    While  talk- 
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ing  wltb  Mrs.  Clemn,  Tweed  remained  on 
his  rnnJe.  According  to  ber  testimony,  be 
bad  barely  answered  ber  inquiry  wben  a 
gun  was  flred  from  some  point  near  by,  Im- 
mediately following  wblcb  be  fell  from  the 
mule  to  tbe  ground.  After  he  fell  to  the 
ground,  tbree  otber  shots  were  flred  from 
the  same  direction.  During  tbe  firing  of  tbe 
gnn,  Mrs.  Clemn,  wbo  had  been  standing 
in  front  of  ber  bouse  while  talking  with 
Tweed,  being  frightened  by  tbe  shooting, 
ran  into  tbe  house  and  closed  and  loclced  the 
doors.  She  did  not  see  the  person  by  whom 
the  shots  were  fired  at  Tweed,  but  after  en- 
tering the  house  looked  out  of  a  window  and 
Mw  that  Tweed  was  still  on  the  ground, 
and  apparently  dead.  After  an  interval  of 
some  minutes  Mrs.  Clemn  recovered  ber 
composure  sufilclently  to  send  ber  little 
daughter  to  Inform  some  of  her  neighbors 
of  the  homicide.  Several  of  them  went  at 
once  to  ber  bouse,  and  upon  reaching  it 
found  Tweed  dead,  with  the  bucket  still  up- 
on his  arm  and  the  pistol  In  the  bolster  at- 
tached to  bis  body.  An  examination  was 
made  of  tbe  ground  surrounding  the  body 
of  deceased,  and  at  a  large  rock  near  Mrs. 
Clemn's  stable,  60  feet  from  where  Tweed 
was  shot,  were  found  four  empty  cartridge 
shells.  The  rock  and  comer  of  tbe  fence 
were  together  sufficient  to  afford  conceal- 
ment to  a  man  from  Tweed  and  Mrs.  Clemn, 
at  the  time  of  the  shooting  of  tbe  former. 
Tbe  shells  were  such  as  were  used  with  a 
32  Winchester  rifle.  As  appellant  was 
known  to  have  carried  such  a  rifle,  and  to 
have  threatened  to  take  the  life  of  tbe  de- 
ceased, between  whom  and  himself  there 
had  been  hostile  relations  for  nearly  a  year, 
steps  were  at  once  taken  to  arrest  him  for 
the  murder,  and  soon  thereafter  bis  arrest 
was  effected. 

According  to  tbe  evidence,  deceased  be- 
came an  enemy  of  appellant  because  tbe 
latter  as  a  witness  testified  against  him  in 
a  prosecution  for  a  misdemeanor,  and  later 
appellant  became  very  greatly  Incensed  at 
deceased  because  be  circulated  in  the  com- 
munity in  which  both  lived  a  charge  that 
he  bad  detected  appellant  in  the  act  of  com- 
mitting a  nameless  crime.  The  above  evi- 
dence was  Introduced  for  the  purpose  of 
proving,  and  was  competent  to  prove,  the 
ill  feeling  existing  between  the  parties,  and 
show  a  motive  for  tbe  homicide. 

When  arrested  appellant  admitted  that  he 
■hot  and  killed  Tweed,  but  claimed  to  have 
done  in  Ills  necessary  self-defense.  His  tes- 
timony upon  the  trial  was  to  the  effect  that 
he  bad  for  several  months  gone  to  his  work 
IS  a  miner  by  an  unusual  route  in  order  to 
avoid  a  diflicnlty  with  deceased,  wbo  lived 
on  the  usual  route;  that  he  accidentally  met 
deceased  at  the  time  of  the  homicide,  wbo 
assumed  a  hostile  attitude,  cursed  appellant, 
and  placed  bis  hand  on  his  pistol,  seeing 
which,  and  believing  himself  about  to  be 
•hot  by  deceased,  be  shot  him  with  a  Win- 


chester rifle.  Appellant  admitted  that  he 
carried  a  Winchester  rifle  for  some  time 
previous  to  the  homicide,  in  anticipation  of 
trouble  with  deceased,  and  also  admitted 
that  the  empty  shells  found  near  the  place 
of  the  killing  had  been  thrown  away  by  him, 
but  denied  that  be  was  concealed  when  he 
shot  deceased.  This  denial  seemed  to  have 
no  weight  with  tbe  Jury,  in  view  of  the  tes- 
timony of  Mrs.  Clemn,  wliicb  clearly  show- 
ed that  deceased,  wben  shot,  was  not  ex- 
pecting such  an  attack,  and  did  not  see  hia 
slayer,  and,  moreover,  that  tbe  slayer  was 
not  seen  by  Mrs.  Clemn.  Her  testimony,  to- 
gether with  the  empty  shells  and  other  evi- 
dence of  appellant's  concealment,  seem  to 
us  snflBcient  to  justify  the  conclusion,  es- 
pressed  in  the  verdict  of  tbe  Jury,  that  de- 
ceased was  shot  from  ambnsb. 

However  harsh  may  have  been  Tweed's 
mistreatment  of  appellant,  or  however  great 
tbe  latter's  apprehension  of  Injury  or  death 
at  bis  hands,  these  things  did  not  justify 
the  assassination  of  Tweed,  and  the  fact 
that  tbe  act  was  assassination  proved  the 
malice  necessary  to  authorize  the  verdict  de- 
claring it  murder. 

Appellant  asks  the  reversal  of  the  judg- 
ment of  conviction  because  he  was  tried  by 
a  jury  summoned  from  Bell  county,  instead 
of  from  Harlan  county;  his  contention  be- 
ing that  the  circuit  court  should  at  least 
have  made  an  effort  to  secure  a  jury  from 
Harlan  county  before  procuring  one  from 
another  county.  We  find  no  Just  ground  for 
this  complaint.  Tbe  order  of  the  court  re- 
quiring the  summoning  of  the  jury  from 
Bell  county  seems  to  substantially  comply 
with  section  194  of  the  Criminal  Code  of 
Practice,  and  was  authorized  by  it.  The 
contention  here  made  was  passed  on  by  this 
court  in  Mosely  v.  Commonwealth,  &4  S.  W. 
74S,  27  Ky.  Law  Rep.  214,  in  the  opinion  of 
which  it  is  said:  "It  Is  insisted,  first,  that 
this  section  is  in  violatlor.  of  that  part  of 
section  11  of  the  Constitution  which  guar- 
antees to  a  defendant  a  speedy  public  trial 
by  an  impartial  Jury  of  the  vicinage;  and, 
if  this  be  not  sound,  it  is  urged  that  the 
Judge,  violated  the  section  of  tbe  Code  by 
not  in  good  faith  attempting  to  obtain  an 
impartial  jury  In  the  county  where  the  case' 
was  tried.  Neither  of  these  propositions 
can  be  maintained.  The  validity  of  section 
184  has  been  upheld  bj  this  court  in  Brown 
V.  Commonwealth,  49  S.  W.  545,  20  Ky.  Law 
Rep.  1552;  Massie  v.  Commonwealth,  36  S. 
W.  550,  18  Ky.  Law  Rep.  367;  Roberts  v. 
Commonwealth,  94  Ky.  602,  22  S.  W.  845." 

But,  if  the  action  of  the  court  complain- 
ed of  could  be  pronounced  error,  we  are 
without  power  to  correct  it,  because  express- 
ly deprived  by  section  281,  Cr.  Code  Prac., 
of  Jurisdiction  to  review  the  decision  of  the 
trial  court  in  the  matter  of  the  selection  of 
the  jury.  Mosely  v.  Commonwealth,  84  8. 
W.  748,  27  Ky.  Law  Rep,  214;   Howard  v. 
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Commonwealth,  118  K7.  1,  80  8.  W.  211,  81 
S.  W.  704. 

Appellant  also  complains  that  instractlon 
No.  3  does  not  correctly  give  the  law  on  the 
point  with  respect  to  which  It  was  Intended 
to  advise  the  Jury.  This  complaint  Is  with- 
out merit  While  not  In  the  form  usually  fol- 
lowed, the  Instruction  does  not,  as  claimed, 
assume  that  appellant  was  guilty  of  murder 
or  voluntary  manslaughter,  or  that  the  Jury 
were  compelled  to  so  find.  Its  language  In 
substance  and  meaning  is  simply  that  If  the 
Jury  believed  from  the  evidence  beyond  a 
reasonable  doubt  that  appellant  was  guilty 
of  murder  or  voluntary  manslaughter,  but 
had  from  the  evidence  a  reasonable  doubt  as 
to  whldi.  If  either,  of  these  crimes  he  was 
guilty  of,  it  was  in  that  event  their  duty  to 
find  him  guilty  of  voluntary  manslaughtw. 

Finally,  It  Is  contended  that  the  Judgment 
should  be  reversed  because  during  one  day 
of  the  trial  a  special  Judge  presided.  Instead 
of  the  regular  Judge  of  the  court.  This  con- 
tention Is  also  unsound.  The  orders  appear- 
ing In  the  record  show  that  at  one  time  dur- 
ing the  trial  the  regular  Judge  of  the  court 
was  sick  and  unable  to  preside,  and  that  ap- 
p^anf  8  counsel  then  agreed  with  the  com- 
monwealth's attorney  that  a  special  Judge 
might  be  selected  to  preside  during  the  ab- 
sence of  the  regular  Judge,  pursuant  to  which 
agreement  appellant,  his  counsel,  and  the 
commonwealth's  attorney  agreed  upon  and 
selected  the  special  Judge,  who  was  a  member 
of  the  Harlan  county  bar  and  possessed  all 
the  qualifications  required  of  a  circuit  Judge ; 
that  the  qtedal  Judge  thus  selected  was  duly 
sworn  and  did  act  as  special  Judge  by  pre- 
siding one  day  of  the  trial,  vacating  the  bench 
on  the  morning  of  the  following  day  to  give 
place  to  the  regular  Judge,  who  had  re- 
covered from  his  illness;  and  that  the  latter 
then  resumed  his  place  and  continued  to  pre- 
side in  the  case  until  its  close. 

There  was  no  error  In  this  matter.  Section 
068,  Ky.  St.  (Russell's  St  i  2824),  provides: 
"When,  from  any  cause,  the  Judge  of  the 
circuit  court  falls  to  attend,  or  being  in  at- 
tendance cannot  properly  preside  in  an  ac- 
tion, proceeding  or  prosecution  pending  in 
said  court  or  if  either  party  shall  file'  with 
the  clerk  of  the  court  his  affidavit  that  the 
Judge  will  not  afford  him  a  fair  and  impar- 
tial trial,  or  will  not  impartially  decide  an 
application  for  a  change  of  venue,  the  par- 
ties, by  agreement,  may  elect  one  of  the  at- 
torneys of  the  court  to  preside  on  the  trial, 
or  hear  the  application  or  bold  the  court  for 
the  occasion;  and  if  any  of  the  parties  to 
said  action,  proceeding  or  prosecution  be  or 
are  nonresident  defendants,  who  have  not 
entered  their  appearance,  nor  have  been  sum- 
moned, or  are  infant  defendants,  the  attorney 
appointed  to  defend  for  such  nonresidents,  or 
the  guardian  ad  litem  for  such  infants,  may 
agree  with  the  other  parties  to  such  action. 


proceeding  at  prosecution,  upon  s  lawyer 
having  all  the  qualifications  of  a  circuit  Judge 
to  try  the  action,  proceeding  or  prosecution." 

It  will  be  observed  that  this  statute  gave 
the  parties  the  right  to  agree  upon  and  select 
a  special  Judge,  and,  having  done  so,  appel- 
lant will  not  be  heard  to  complain  of  the 
failure  of  the  regular  Judge  to  preside 
throughout  the  trial,  or  allowed  to  repudiate 
his  own  act  of  taking  part  In  selecting  a  spe- 
cial Judge  to  take  the  place  of  the  regular 
Judge  during  ttie  time  he  was  incapacitated 
from  service  by  illness.  However,  the  rec- 
ord falls  to  show  that  appellant  excepted  to 
the  vacation  of  the  bench  by  the  regular 
Judge,  or  to  the  right  of  the  special  Judge  to 
preside  in  his  absence.  This,  in  the  absence 
of  any  other  reason,  would  prevent  us  from 
considering  the  complaint 

Our  examination  of  the  record  convindng 
us  that  ai^)ellant  had  a  fair  trial,  the  Judg- 
ment Is  affirmed. 


ANDERSON  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1909.) 

1.  Indictment  and  Infobvatior  (|  «1*)  — 

Requisites — Matteb  Judiciaixt  Noticbd. 
An  indictment  under  St  1909,  |  1175  (Rus- 
sell's St.  i  3TU9),  for  false  swearing  In  making 
an  official  report  of  the  condition  of  a  bank 
required  by  section  593  (Russell's  St  i  2182), 
is  not  defective  because  it  does  not  allege  that 
the  law  required  the  re^rt  to  be  sworn  to, 
since  the  court  takes  Judicial  notice  of  the  re- 
quirements of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  C!ent.  IMg.  I  183;  Dec  Dig. 
{  61.*] 

2.  Banks  and  Banking  d  810*)— RKaT7i.A* 
HON— Repobts. 

St  1909,  {  5^  (Russell's  St  i  2182),  re- 
quiring officers  of  banks  to  make  quarterly  re- 
ports to  the  Secretary  of  State,  applies  to  in- 
stitutions doing  both  a  iMinking  and  a  trust  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  1215;   Dec.  Dig.  9  310.*] 

8.  Oath  (g  2*)— Authobitt  to  Administeb— 

NOTABIES. 

Notaries  public  did  not  at  common  law 
have  the  right  to  administer  oaths,  and  cannot 
exercise  this  power  unless  authorized  by  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Oath,  C^nt 
Dig.  I  6;   Dec.  Dig.  f  2.*] 

4.  Pebjubt  (8  9*)- Repobts  bt  Banks— Vbbi- 
noAtioN— Adthobity  to  AoiaNiSTEB  Oath 

— NOTAKIES. 

An  official  report  of  the  condition  of  a  bank 
required  by  St  1000,  |  593  (RusseU's  St  | 
21S2),  may  be  sworn  to  before  a  notary,  nota- 
ries public  being  authorized  by  Civ.  Code  Ptac, 
f  549,  and  St  1909,  f  3754  (Russell's  St  I 
4856),  to  take  affidavits  and  administer  official 
oaths;  and,  if  such  report  is  false,  the  officer 
making  it  is  guilty  of  false  swearing  denounced 
by  section  1175  (Russell's  St  i  3700). 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  S  82 ;  Dec.  Dig.  {  9.*] 
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B.  PntjuxT  (i  26*)— SwEABiKO  TO  Falsi  Re- 

FOn  —  IHDICniEITT  —  ASBIORUENT    OF    PEK- 

met. 
An  Indictment  under  St.  1909, 1 1170  (Rus- 
Mll'i  St.  i  3708),  for  false  Bwearins;  in  matcing 
in  official  report  of  the  condition  oi  a  bank  re- 
quired b7  section  S98  (Russell's  St  9  2182), 
which  not  only  negatives  the  truth  of  the  state- 
ments in  the  report  as  to  the  highest  amount  of 
indebtedness  of  any  stockholder,  but  alleges  that 
the  defendant,  a  stockholder,  was  indebted  to 
the  bank  in  excess  of  the  amount  stated  in  bis 
report,  and  that  another  sto<±bolder  was  also 
inoebted  in  excess  of  the  sum  stated  in  the  re- 
port, and  charges  that  the  statements  made  by 
the  defendant  in  bis  report  were  material,  that 
the  report  was  untrue  in  each  of  the  material 
partiettlars,  and  known  to  be  untrue  by  defend- 
ant at  the  time,  is  sufficient  to  give  defendant 
notice  of  the  charge  against  him,  though  it  fails 
to  allege  how  much  the  real  indebtedness  ex- 
ceeded ttie  sum  stated  in  the  report. 

[Bd.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  S  01 ;   Dec.  Dig.  9  26.*] 

&  CBnaif  Ai.  Law  (I  370*)— Bvidewce— Otheb 
Offenbes— AoTB  Showing  Kkowledoe. 
Where  defendant  was  indicted  under  St 
1909,  f  1175  (Russell's  St  |  8709),  for  false 
swearing  in  making  an  official  report  of  the 
condition  of  a  bai&  re<]uired  by  section  593 
(Snsseli's  St  |  2182),  prior  reports  were  admis- 
■ible  to  show  that  tlie  false  statements  charged 
in  the  indictment  were  made  knowingly,  and 
that  defendant  was  not  merely  mistaken. 

[Bd.    Note. — For   other    cases,    see    Criminal 
Uw,  Cent  Dig.  {  826 ;   Dec.  Dig.  S  370.*] 
7.  Judges  (9  43*)  —  DiSQUAUFiOAXion  —  P«- 

CnitlABT  IirTEBEST. 

A  judge,  who  is  a  director  and  stockholder 
in  a  bank  which  is  a  creditor  of  a  defunct  rival 
bank  said  to  have  l>een  wrecked  by  an  officer  on 
trial  for  false  swearing  in  making  an  official  re- 
port of  the  condition  of  the  bank  required  by 
St  1909,  I  508  (Russell's  St.  9  2182),  U  dis- 
qnalified  to  preside  at  the  trial  and  should  va- 
cate the  bench  on  defendant's  motion. 

[Ei.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  9  201 ;   Dec.  Dig.  9  43.*] 

&  CBnmiAi.  Law  (9  126*)— VERUB-CHAiiaB 

OF  Venue— LocAi,  Pbejudice. 

Defoidant,  the  president  of  one  of  two 
banks  which  failed  asont  the  same  time,  was 
indicted  for  fiUse  swearing  in  making  a  report 
of  the  bank's  condition  required  by  St  1909,  9 
386  (Russell's  St  1 2182).  The  depositors,  num- 
bering about  8,0(W,  lost  heavily,  and  there  was 
great  public  excitement  and  much  bitterness 
against  defendant  Many  witnesses  testified 
that  defendant  could  not  have  a  fair  trial  in 
the  connty,  and  witnesses  for  the'commonwealth 
testified  that  a  fair  trial  could  be  had.  Held, 
that  there  was  great  danger,  under  the  dr^ 
cnmstances,  that  defendant  could  not  have  a 
fair  trial,  and  a  refusal  of  bis  motion  for  a 
change  of  venue  was  an  abuse  of  the  court's  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  9  243;    Dec.  Dig.  9  126.*] 

^peal  from  Circnit  Court,  Daviess  Cbunty. 

"Not  to  be  oflJdally  reported." 

T.  S.  Anderson  was  convicted  of  the  of- 
ftese  of  swearing  to  a  false  report  of  the 
cmdltion  ot  a  bank,  end  he  appeals.  Re- 
versed. 

Lockett  ft  Worsluun,  W.  Scott  Morrison, 
and  W.  Focter  Hays,  for  appellant  Jas. 
Breathitt,  Atty.  Oen.,  and  Chas.  H.  Morris, 
tor  tbe  (Commonwealth. 


BARKER,  J.  Tbe  appellant,  T.  S.  Ander- 
son, was  indicted  by  the  grand  jury  of  Da- 
viess county,  charged  with  tbe  offense  of 
false  swearing  in  making  an  official  report 
of  tbe  condition  of  the  Daviess  County  Bank 
ft  Trust  Company  to  tbe  Secretary  of  State. 
So  much  of  the  indictment  as  is  considered 
necessary  to  an  understanding  of  the  case  is 
as  follows : 

"The  grand  jury  of  Daviess  county,  in  the 
name  and  by  the  authority  of  the  common- 
wealth of  Kentucky,  accuse  T.  S.  Anderson 
of  tbe  crime  of  false  swearing,  committed  in 
manner  and  form  as  follows,  to  wit: 

"That  said  T.  S.  Anderson  was,  on  the  31st 
day  of  March,  1908,  and  prior  thereto,  and 
in  tbe  county  of  Daviess,  tbe  president  of 
the  Daviess  Connty  Bank  &  Trust  Company, 
and  then  and  there  acting  as  such  president, 
which  bank  was  then  and  there  duly  and 
legally  created,  organized  and  existing  as  a 
body  corporate  under  the  laws  of  the  state 
of  Kentucky,  and  then  and  there  carrying  on 
a  banking  business  in  Owensboro,  In  said 
county;  and  as  such  banking  corporation, 
said  Daviess  County  Bonk  &  Trust  Company 
was  required  by  law  to  make  reports  of  its 
condition  to  the  Secretary  of  State  once  in 
every  three  months,  each  year,  and  at  such 
times,  and  according  to  such  forms  as  said 
Secretary  of  State  might  prescribe,  and  said 
Secretary  of  State  designated  and  prescrib- 
ed the  close  of  business  on  the  31st  day 
of  March,  1908,  as  the  time  said  Daviess 
County  Bank  ft  Trust  Company  should  make 
a  report  of  its  condition  to  the  Secretary  of 
State,  and  said  Secretary  of  State  prescribed 
tbe  form  according  to  which  such  reports 
should  be  made,  and  furnished  said  Daviess 
County  Bank  ft  Trust  Company  a  printed 
form  for  the  purpose  of  making  such  re- 
ports thereon,  and  said  report  was  made  in 
writing  by  said  bank  on  said  form  and  said 
T.  S.  Anderson,  did  then  and  there,  as  presi- 
dent of  said  Daviess  County  Bank  ft  Trust 
Company,  and  in  the  county  and  state  afore- 
said, unlawfully,  willfully,  feloniously  and 
knowingly  verify  and  make  oath  to  before 
R.  D.  Lashbrooks,  a  duly  appointed,  commis- 
sioned and  qualified  notary  public  in  and 
for  the  county  of  Daviess  and  state  of  Ken- 
tucky, and  authorized  by  law  to  administer 
to  the  said  Anderson  said  oath,  a  certain 
written  and  printed  report  to  the  Secretary 
of  State  of  the  condition  at  the  close  of  busi- 
ness March  31,  1908,  of  said  Daviess  County 
Bank  ft  Trust  Company,  which  day  and  date 
was  the  time  designated  by  the  Secretary 
of  State  for  said  banking  corporation  to 
make  a  report  of  Its  condition  at  the  close 
of  its  business  thereon  to  said  Secretary  of 
State,  which  report  was  in  words  and  figures, 
as  follows:  [Here  follows  the  quarterly  re- 
port of  the  Daviess  County  Bank  ft  Trust 
Company  at  the  close  of  business  oil  the  31st 
day  of  March,  190a] 


■Vbt  other  eases  sm  same  topic  and  section  MVIIBBR  in  Dee.  A  Am.  Digs.  UOT  to  date,  *  Rsportsr  Isdaxe* 
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"  'Supplementary. 

"'(1)  Highest  amount  of  Indebtedness  of 
any  stockholder,  person,  company  or  firm 
'.Including  in  the  liability  of  the  company  or 
Qrm  the  liability  of  the  individual  members 
thereof),  directly  or  Indirectly,  if  such  In- 
debtedness exceeds  20  per  cent  of  capital 
stock  actually  paid  in,  and  actual  amount  of 
surplus  of  that  bank,  115,000.00. 

"'(2)  How  indebtedness  stated  In  above 
item  1  secured?  (See  section  683,  Kentucky 
Statutes.)    See  question  No.  4. 

"'(3)  Highest  amount  of  indebtedness  of 
any  director  or  officer.  If  the  amount  of  such 
Indebtedness  exceeds  10  per  cent  of  paid-up 
capital  stock  of  bank  (see  section  583,  Ken- 
tucky Statutes),  $15,000.00. 

•  ••*•• 

"  'State  of  Kentucky,  County  of  Daviess — ss.: 
"  'T.  8.  Anderson,  president  Daviess  Ck>un- 
ty  Bank  &  Trust  Company,  a  bank  organized, 
located  and  doing  business  at  No.  114  W. 
Third  street  in  the  city  of  Owensboro  In  said 
county,  being  duly  sworn,  says  the  forego- 
ing report  is  in  all  respects  a  true  statement 
of  the  condition  of  the  said  bank,  at  the  close 
of  business  on  the  31st  day  of  March,  1908, 
to  the  best  of  bis  knowledge  and  belief;  and 
furthers  says  that  the  business  of  said  bank 
has  been  transacted  at  the  location  named, 
and  not  elsewhere,  and  that  the  above  re- 
port is  made  in  compliance  with  an  official 
nptlce  received  from  the  Secretary  of  State 
designating  the  Slat  day  of  March,  1908,  as 
the  day  on  which  such  report  shall  be  made. 

"T.  S.  Anderson,  President 

"  'J.  J.  Griffin,  Director. 

"'S.  H.  Anderson,  Director. 

"  'T.  S.  Anderson,  Director. 
"'Subscribed  and  sworn  to  before  me  by 

T.  S.  Anderson  the day  of  April,  1908. 

"  'D.  B,  Lashbrook,  Nbtary  Public.' 

"Which  said  report,  as  aforesaid,  was  false 
and  known  to  be  false  by  the  said  T.  S. 
Anderson,  at  the  time  he  verified  the  same, 
as  aforesaid.  In  the  following  material  parts : 

"Said  report  stated  that  the  highest  amount 
of  Indebtedness  of  any  stockholder,  person, 
company  or  firm.  Including  In  the  liability 
of  the  company  or  firm  the  liability  of  the 
individual  members  thereof,  directly  or  In- 
directly, did  not  amount  to  exceeding  $15,- 
000.00,  when  in  fact  and  in  truth  T.  S. 
Anderson,  a  stockholder  in  said  bank,  was 
then  and  there  Indebted  to  said  bank  in  ex- 
cess of  $15,000.00,  and  Mrs.  Sue  H.  Ander- 
son, a  stockholder  in  said  bank  and  wife  of 
said  T.  S.  Anderson,  was  then  and  there  In- 
debted to  said  bank  in  excess  of  $15,000.00. 

"Said  report  shows  that  there  was  due 
from  state  banks  and  bankers  $38,063.00, 
when  In  fact  and  in  truth  there  was  not  due 
and  owing  to  said  Daviess  County  Bank  & 
Trust  Company  from  any  state  bank  or  bank- 
ers $38,063.00,  or  any  sum. 

"Each  and  every  statement  aforesaid  was 
a  material  statement  In  said  report  and  re- 


quired to  be  contained  fher^n  by  the  form 
prescribed  by  the  Secretary  of  State,  and  re- 
quired by  law  to  be  contained  In  said  report, 
and  said  report  was  made  to  the  Secretary  of 
State  and  sworn  to  by  T.  S.  Anderson,  as 
president  knowing,  at  the  time  be  did  so, 
that  said  report  was  false  and  untrue  in 
each  and  every  one  of  the  material  particu- 
lars, parts  and  Items  hereinabove  set  out — 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky." 

The  foregoing  indictment  and  the  prose- 
cution under  it  are  based  upon  the  following 
sections  of  the  Kentucky  Statutes: 

"Sec.  593.  Every  bank  shall  make  reports 
of  its  condition  to  the  Secretary  of  State 
once  in  every  three  months  each  year,  and 
oftener  If  required,  and  at  such  times,  and 
according  to  such  forms,  as  he  may  prescribe ; 
and  shall  cause  each  alternate  report  to  be 
published,  when  made,  in  a  newspaper,  if 
any  be  published  In  the  county  in  which  the 
bank  Is  located,  and  which  has  the  largest 
bona  flde  circulation  In  the  county.  The  re- 
ports shall  be  signed  and  sworn  to  by  the 
president,  vice  president  or  cashier,  and  sign- 
ed by  at  least  three  of  the  directors."  Rus- 
sell's St  {  2182. 

"Sec.  1175.  If  any  certificate  or  written 
statement  be  made  or  written  notice  given, 
by  the  officers  of  any  company  incorporated 
by  the  laws  of  this  commonwealth,  'Whlch 
Is  required  to  be  verified  on  oath,  and  is  so 
sworn  to,  be  false  in  any  material  part  each 
person  who  swore  to  the  same,  knowing  it 
to  be  false,  shall  be  guilty  of  false  swearing, 
and,  on  conviction,  be  confined  in  the  peni- 
tentiary not  lees  than  one  nor  more  than  five 
years."    Russell's  St  9  3709. 

When  the  indictment  ^-as  returned  by  the 
grand  jury,  a  bench  warrant  was  Issued  for 
the  arrest  of  the  defendant  and  he  was 
brought  into  court  on  the  31st  day  of  August, 
190S,  and  executed  bond  in  the  sum  of  $1,000 
for  his  appearance  on  the  first  day  of  the 
next  December  term  of  the  court  to  answer 
the  charge  contained  in  the  indictment  Aft- 
erwards, on  the  15tb  day  of  December,  which 
was  the  first  day  of  the  December  term  of 
the  court,  the  defendant  appeared,  and  the 
case  was  assigned  for  trial  to  the  28th  day 
of  December,  1908,  and  on  that  day  the  Court, 
on  its  own  motion,  continued  this  case,  and 
two  other  indictments  against  the  defend- 
ant to  a  special  term  of  the  court  called  for 
January  9,  1909.  On  the  latter  date,  when 
the  case  was  called  for  trial,  the  defendant 
filed  an  affidavit  as  by  law  required  and 
moved  for  a  change  of  venue.  He  also  filed 
his  affidavit  and  moved  that  the  regular  Judge 
should  vacate  the  bench  and  not  preside  upon 
the  trial  of  the  prosecution  under  the  Indict- 
ment, nor  upon  the  hearing  of  the  motion 
for  a  change  of  venue.  Argument  was  heard 
upon  the  motion  for  the  regular  Judge  to  va- 
cate the  bench,  and  the  motion  was  overruled. 
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to  wbldi  tbe  defendant  excepted.  Subse- 
4]aentlr  the  motion  for  a  change  of  venue  was 
heard,  and  the  court,  having  considered  all 
the  evidence  adduced  for  and  against  the  mo- 
tion, overmled  the  same,  to  which  the  de- 
fendant excepted.  Afterwards  the  case  came 
«D  for  trial,  whereupon  the  defendant  waived 
formal  arraignment  and  entered  a  plea  of  not 
gaUty,  and  his  case  was  then  and  there  tried 
before  a  Jury,  with  the  result  that  he  was 
foond  guilty  as  charged  in  the  indictment, 
and  his  punishment  fixed  at  confinement  in 
tbe  penitentiary  for  a  term  of  three  years. 
His  motion  for  a  new  trial  having  been  over- 
ruled, he  is  now  here  on  appeal  complaining 
of  the  adverse  judgment  against  him. 

Many  errors  are  assigned  as  grounds  for  a 
reversal  of  the  judgment,  which  we  will  now 
proceed  to  consider.  It  is  said  that  the  in- 
dictment Is  defective  in  that  it  does  not  al- 
lege that  tbe  law  required  the  report  which 
constitutes  the  basis  of  the  indictment  to  be 
sworn  to.  It  is  Insisted  that  this  is  a  neces- 
sary allegation,  and  its  absence  is  fatally  de- 
fective to  the  validity  of  the  indictment. 
Section  S93,  Ky.  St.,  above  quoted,  shows 
that  the  law  provides  that  the  official  reports 
made  by  the  officers  of  the  bank  to  the  Sec- 
retary of  State  were  required  to  be  sworn  to, 
and  we  do  not  apprehend  that  it  is  necessary 
that  tbe  requirements  of  the  law  shall  be 
stated  In  the  indictment.  The  indictment  al- 
leges that  he  made  the  report  complained  of, 
and  that  it  was  verified  by  bis  oath.  The 
■court  takes  judicial  cognizance  of  the  re- 
quirements of  the  statute,  as  must  every  citl- 
sen  who  comes  within  its  purview.  There- 
fore it  was  not  necessary  to  allege  In  tbe 
indictment  the  law  of  the  land. 

It  Is  also  objected  that,  while  the  statute 
requires  the  officers  of  banks  to  make  quar- 
terly reports,  and  requires  the  officers, of 
trust  companies  to  make  reports,  this  being 
a  combined  bank  and  trust  company,  there 
is  no  statute  requiring  reports  from  its  of- 
ficers. It  Is  true  the  institution  of  which  ap- 
pellant was  president  is  called  the  "Daviess 
County  Bank  &  Trust  Company,"  and  it  Is 
more  than  likely  true  that  it  did  both  a 
banking  and  a  trust  business;  but  because 
it  did  a  trust  business  did  not  make  it  any 
tbe  less  a  bank,  and,  being  a  bank  as  well  as 
a  trust  company,  it  was  amenable  to  all  the 
requirements  of  the  statute  regulating  banks. 

Appellant  further  insists  that  there  is  no 
law  in  the  state  of  Kentucky  conferring  up- 
-on  notaries  public  the  power  to  administer 
oaths,  and  therefore  he  cannot  be  convicted 
of  false  swearing  in  making  a  report  which 
was  sworn  to  before  a  notary  public.  It  may 
be  conceded,  as  contended  for  by  defendant 
on  this  point:  That  notaries  public  did  not 
at  common  law  have  the  right  to  administer 
an  oath;  that  they  were  more  particularly 
officers  under  the  law  merchant,  and  had  to 
■do  with  things  mercantile  rather  than  things 
legal;  and  that,  In  order  to  exercise  the  au- 
thority to  administer  an  oath,  they  must  be 


duly  authorized  by  statute.  Section  549  of 
the  Civil  Code  of  Practice  provides  that  "an 
affidavit  may  be  made  in  this  state,  before  a 
judge  of  a  court,  a  justice  of  the  peace,  no- 
tary public,  examiner,  clerk  of  a  court  or 
master  commissioner."  Section  3754,  Ky. 
St  (Russell's  St.  g  4856),  provides  that  "the 
official  oath  of  any  officer  may  be  adminis- 
tered by  any  judge,  notary  public,  clerk  of 
a  court,  or  Justice  of  the  peace  within  his 
district  or  county."  We  think  these  statutes 
fully  authorized  the  notary  public  to  swear 
the  appellant  to  the  quarterly  report  Involv- 
ed In  this  prosecution. 

It  is  further  said  that  the  indictment  Is  de- 
fective In  that  It  simply  negatived  the  truth 
of  the  statement  in  the  report  that  $15,000 
was  the  highest  amount  of  indebtedness  of 
any  director  or  officer  of  the  bank,  and  that 
$15,000  was  the  highest  amount  of  indebted- 
ness of  any  stockholder,  person,  company, 
or  firm;  whereas,  it  is  said  that  the  indict- 
ment should  have  stated  how  much  the  i^eal 
indebtedness  exceeded  the  given  sum  of  $15,- 
000.  This  position,  we  think.  Is  not  only 
highly  technical,  but  is  untenable.  The  ap- 
pellant was  required  to  state,  under  oath, 
the  highest  amount  of  indebtedness  of  any 
stockholder,  person,  company,  or  firm  (in- 
cluding In  the  liability  of  the  company  or 
firm  the  liability  of  the  individual  members 
thereof),  directly  or  indirectly,  If  such  In- 
debtedness exceeded  20  per  cent,  of  capital 
stock  actually  paid  in  and  actual  amount  of 
surplus  of  the  bank.  To  this  question  the 
appellant  made  answer  that  $15,000  was  the 
highest  amount  of  indebtedness,  etc.  The  in- 
dictment not  only  negatives  the  truth  of  this 
statement  of  the  appellant  in  his  report,  but 
alleges  that  at  that  time  the  appellant  him- 
self, who  was  a  stockholder  in  the  bank,  was 
indebted  to  it  in  excess  of  $15,000,  and  that 
his  wife,  Mrs.  Sue  H.  Anderson,  who  was  al- 
so a  stockholder  in  the  bank,  was  then  and 
there  indebted  to  said  bank  in  excess  of  the 
sum  of  $15,(X)0.  The  indictment  then  goes  on 
to  charge  that  each  and  every  one  of  these 
statements  made  by  defendant  was  a  mate- 
rial statement  in  said  report,  that  the  report 
was  false  and  untrue  in  each  and  every  one 
of  the  material  particulars,  parts;  and  items, 
and  known  to  be  untrue  by  the  defendant  at 
the  time  he  made  them.  This,  we  think,  was 
sufficient  It  certainly  gave  the  defendant 
notice  of  the  charge  against  him,  and  this 
was  all  that  was  required. 

It  Is  also  alleged  as  a  ground  for  rever- 
sal that  the  court  erred  during  the  trial  of 
the  case  in  permitting  prior  reports  made  by 
tbe  defendant  to  the  Secretary  of  State  to  be 
read  to  the  jury.  Under  the  admonition  of 
the  court  that  the  jury  were  only  to  consider 
these  prior  reports  in  so  far  as  they  tended 
to  show,  if  they  did  so  tend,  that  the  defend- 
ant knowingly  made  the  false  statements 
charged  In  the  Indictment  and  that  he  was 
not  merely  mistaken  as  to  the  real  facts,  the 
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evidence  was  clearly  admissible  for  the  par- 
pose  for  which  It  was  Introduced.  Appellant, 
while  admitting  the  charge  that  his  wife 
owed  more  than  $15,000  to  the  bank  at  the 
time  he  made  the  report,  claims  that  this 
was  an  honest  mistake  upon  his  part,  and 
he  really  believed  it  was  true  at  the  time. 
The  prior  reports  were  admitted  for  the  pur- 
pose «f  showing  that  he  had  made  the  same 
errors  in  them  as  to  his  wife's  Indebtedness 
when  all  of  the  circumstances  of  the  indebt- 
edness were  then  as  they  were  at  the  time 
the  report  In  question  was  made.  These  pri- 
or reports  tended  to  show  that  appellant 
could  not  have  been  mistaken  for  so  long  a 
time  as  to  the  amount  of  his  wife's  indebted- 
ness to  the  bank. 

We  shall  not  comment  upon  the  evidence 
farther  than  to  say  that  there  was  testimony 
In  the  case  which  tended  to  support  the  ver- 
dict of  the  Jury.  Having  disposed  of  these 
errors,  we  come  now  to  discuss  two  much 
more  serious  questions  for  the  common- 
wealth; one  of  which  was  the  failure  of  the 
Judge  to  vacate  the  bench  upon  the  motion 
of  appellant,  and  the  other  his  refusal  to 
grant  the  defendant  a  change  of  venue  under 
the  evidence  presented  in  favor  of  that  mo- 
tion. In  support  of  his  motion  that  the  reg- 
ular judge  should  vacate  the  bench,  the  de- 
fendant filed  the  following  affidavit,  which, 
for  the  purposes  of  the  motion,  we  must,  take 
as  true:  "The  affiant,  T.  S.  Anderson,  states 
that  the  regular  Judge  of  the  court,  Hon.  T. 
F.  Blrkhead,  will  not  aftord  him  a  fair  and 
Impartial  trial  of  this  case,  nor  Impartially 
decide  affiant's  application  for  a  change  of 
venue  herein.  In  April  last  the  Owensboro 
Savings  Bank  &  Trust  Company  and  the 
Daviess  County  Bank  &  Trust  Company,  of 
which  latter  bank  affiant  was  then  president, 
failed  in  business,  and  the  depositors  of  said 
banks,  which  number  about  3,000  In  this  Ju- 
dicial district,  principally  In  Daviess  county, 
will  lose  heavily  by  said  failures.  In  conse- 
quence .thereof  there  now  exists  a  widespread 
-and  bitter  prejudice  in  this  district,  and  es- 
pecially In  Daviess  county,  against  the  of- 
ficers of  said  banks,  and  particularly  against 
the  presidents  of  the  two  banks,  and  this 
bitterness  dnd  prejudice  are  intensified  on 
account  of  the  failure  of  his  bank  and  of  the 
other  bank  above  named  at  about  the  same 
time,  ^is  feeling  of  prejudice  and  hostility 
to  affiant  will  Infiuence  the  voters  of  the  dis- 
trict In  the  selection  of  a  circuit  Judge,  who 
is  the  nominee  of  his  political  party  and  a 
candidate  for  re-election  to  that  office.  One- 
third  of  the  voting  population  of  the  district 
and  a  majority  of  the  depositors  aforesaid 
are  in  Daviess  county,  and  so  bitter  and  un- 
reasoning is  the  prejudice  against  affiant 
that  a  ruling  In  his  favor  upon  any  legal 
question  which  admits  of  debate  would  cause 
many  voters  to  vote  against  any  judge  who 
would  make  It  This  fact  is  well  known  to 
the  regular  Judge  of  this  court  and  candidate 


for  re-election  at  the  approadiing  November 
election,  and  renders  him,  without  having 
any  purpose  to  do  wrong,  usable  to  give  af- 
fiant a  fair  and  Impartial  trial  of  this  case, 
and  affiant  verily  believes  the  regular  Judge 
cannot  give  him  audi  trial,  on  account  of 
bias  growing  out  of  the  existence  of  this  prej- 
udice and  hostility.  This  indictment  was 
found  against  affiant  at  the  August  term. 
1908,  of  this  court  At  the  December  term 
Just  past  the  Hon.  T.  F.  Blrkhead,  in  his 
charge  to  the  grand  Jury,  being  the  second 
grand  jury  since  the  closing  of  said  banks, 
again  called  attention  to  the  failure  of  the 
aforesaid  banks,  and  assuming  the  guilt  of 
the  chief  officers  thereof,  including  this  af- 
fiant, declared.  In  substance,  to  the  grand 
jury,  that  the  chief  officers  of  said  banks,  the 
affiant  being  president  of  one  of  them,  had  in 
receiving  deposits  herein  committed  the 
crime  of  receiving  money  under  false  pre- 
tenses, that  they  were  guilty  of  the  most  out- 
rageous conduct  known  to  civilization,  rob- 
bing widows  and  orphans,  and  the  aged 
and  Infirm,  and  urged  them  to  examine  wit- 
nesses and  present  numerous  indictment(s) 
against  them,  and  said,  unless  they  find  nu- 
merous indictments  against  said  officers,  he 
(the  said  Judget  believed  they  would  not  be 
doing  their  duty ;  and  when  the  grand  jury- 
took  a  recess  he  again.  In  substance,  repeat- 
ed his  charge  to  them,  and  under  the  Influ- 
ence of  the  Judge's  denunciation  an  indict- 
ment was  returned  against  defendant  for  ob- 
taining money  under  false  pretenses,  which 
affiant  verily  believes  would  never  have  been 
presented  by  the  grand  jury  had  they  con- 
sidered the  evidence  heard  by  them  free  from 
the  infiuence  of  the  judge's  violent  charge, 
and  which  he  verily  believes  is  unwarranted 
by  the  facts  In  the  case.  And  the  regular 
Judge  is,  and  was  at  and  before  the  failure 
of  said  Daviess  County  Bank  &  Trust  Com- 
pany, a  stockholder  and  director  of  the  Ow- 
ensboro Banking  Company,  which  was  a  ri- 
val of  the  said  bank  of  which  affiant  was 
president  and  manifested  hostility  to  his 
bank,  and  by  Its  conduct  did  what  it  could 
to  break  down  the  credit  of  said  bank  and 
drive  It  out  of  business,  and  affiant  by  the 
failure  of  his  bank  was  forced  to  make  au 
assignment  for  the  benefit  of  creditors,  and 
is  in  debt  to  said  Owensboro  Banking  Com- 
pany, a  portion  of  said  indebtedness  being  se- 
cured only  by  the  pledge  of  the  stock  of  said 
Daviess  County  Bank  &  Trust  Company  as 
collateral,  and  stockholders  of  said  Owens- 
boro Banking  Company  will  sustain  a  loss 
thereby.  Affiant  does  not  by  this  statement 
question  the  integrity  of  the  regular  Judge 
as  an  officer,  but  the  facts  herein  stated  ren- 
der him,  however  desirous  of  trying  the  case 
Impartially,  unable  to  do  sa" 

We  do  not  find  It  necessary  to  consider  the 
sufficiency  of  any  part  of  this  affidavit  ex- 
cept that  which  sets  forth  that  the  regu- 
lar Judge  "Is,  and  was  at  and  before  the 
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tallnre  of  said  Daviess  County  Bank  8a  Trast 
Company,  a  stockholder  and  director  of  the 
Owensboro  Banking  Company,  which  was  a 
rival  of  the  said  bank  of  which  affiant  was 
president,"  and  which  lost  heavily  by  the 
failure  of  the  defendant's  bank.  If  this 
wag  a  dvU  suit  between  the  Owensboro 
Banking  Company  and  the  appellant  to 
recover  the  small  sum  of  $50,  nobody  wonld 
doubt  that  the  learned  judge  of  the  Daviess 
circuit  court,  being  a  director  and  stock- 
holder in  the  corporation,  should  not  pre- 
side at  the  trial.  In  the  failure  of  the 
Daviess  County  Bank  &  Trust  Company  the 
Owensboro  Banking  Company  had  a  large 
monetary  interest  and  snfTered  a  large  mone- 
tary loss  by  reason  of  the  failure.  This  loss 
was  charged  to  have  been  the  result  of  the 
criminal  acts  of  appelant,  and  he  was  on 
trial  for  his  liberty  for  one  of  the  several 
offenses  connected  witli  the  failure  of  his 
bank.  We  do  not  think  it  possible  for  one 
situated  as  was  the  circuit  Judge  with  refer- 
ence to  appellant's  acts  in  the  matter  of  the 
failure  of  the  bank  to  possess  that  equipoise 
of  mind,  and  that  unbiased  judgment  neces- 
sary to  affording  the  defendant  a  fair  and 
Impartial  trial  of  bis  case.  That  the  judge 
wto  tries  bis  case  should  have  an  unbiased 
mind  and  judgment  with  reference  to  his' 
acts  is  what  every  man  charged  with  crime 
Is  entitled  to  under  the  law.  There  should 
not  be  the  basis  of  a  suspicion  that  he  is 
biased  against  the  defendant  In  a  criminal 
case.  On  the  contrary,  he  should  be  so 
impartial  as  to  be  able  to  bold  the  scales 
of  justice  with  such  equal  hand  that  not  even 
tbe  eye  of  suspicion  can  observe  that  It  trem- 
bles In  the  balance.  This  impartiality,  we 
think,  was  lacking  in' the  learned  judge  who 
tried  this  case.  We  do  not  mean  to  ques- 
tion his  Integrity  in  the  slightest,  nor  do  we 
believe  that  he  was  conscious  of  being  biased 
against  the  defendant;  but  the  position  he 
occupied  with  reference  to  the  Owensboro 
Banking  Company,  which  was  a  large  credit- 
or of  the  bank  said  to  have  been  wrecked 
by  the  acts  of  the  appellant,  disqualified  him 
to  preside  at  the  trial  against  the  will  of  the 
defendant. 

We  are  furthermore  of  tbe  opinion  that  the 
court  erred  in  overruling  the  defendant's 
motion  for  a  change  of  venue.  Not  only  did 
the  Daviess  County  Bank  ft  Trust  Company 
fall,  under  the  circumstances  shown  in  this 
record,  but  another  bank  In  Owensboro  fail- 
ed about  the  same  time,  for  practically  sim- 
ilar reasons.  There  were  about  3,000  deposi- 
tors of  the  defunct  banks,  all  of  whom  were 
losers  by  the  failures.  There  was  great  ex- 
citement among  the  people  of  Owensboro, 
and  much  bitterness  engendered  against  the 
officers  of  the  banks.  There  were  many  wit- 
nesses who  testified  that  they  did  not  believe 
that  the  defendant  could  have  a  fair  and 
Impartial  trial  in  Daviess  county.     These 


witnesses  were  among  the  very  best  men  in 
Che  county,  and  while  it  is  true  that  there 
were  witnesses  for  the  commonwealtl!  who 
say  they  saw  no  reason  why  the  defendant 
should  not  have  a  fair  and  impartial  trial 
In  the  county,  or  that  they  believed  he  could 
have  such  a  trial,  a  careful  reading  of  tbe 
whole  testimony  convinces  us  that  the  de- 
fendant's contention  was  right,  and  that  he 
could  not,  under  the  circumstances,  have  a 
fair  trial  of  his  case;  or,  at  least,  to  put 
it  another  way,  we  are  convinced  that  there 
was  great  danger,  under  the  circumstances, 
that  he  would  not  have  a  fair  and  Impartial 
triaL  Every  observing  mind  knows  the  ef- 
fect of  public  excitement  upon  a  jury,  and 
where  the  excitement  runs  high,  and  the 
bitterness  la  deep,  there  is  always  great 
danger  that  the  lawful  rights  of  an  unpopu- 
lar defendant  charged  with  crime  will  be 
overthrown  under  the  influence  of  public 
passion.  Not  only  Is  It  shown  that  tbe  de- 
positors were  prejudiced  against  the  de- 
fendant, but  we  know  that  the  friends  of 
these  depositors  sympathized  with  them  in 
their  losses,  and  were  more  or  less  incensed 
against  him  who  was  charged  with  being 
responsible  for  such  losses.  In  short,  in  a 
case  like  this.  It  Is  impossible  to  tell  who 
would  be  prejudiced  against  tbe  defendant 
so  situated.  Men  are  frequently  prejudiced 
without  being  conscious  of  the  fact,  and  if 
asked  the  question  would  deny  tbe  passion. 
We  fully  recognize  the  rule  that  the  granting 
of  motions  for  change  of  venue  Is  a  matter 
generally  left  within  the  sound  discretion 
of  the  trial  judge,  and  that  his  ruling  upon 
the  motion  will  not  be  disturbed  by  the 
appellate  court  unless  that  discretion  has 
been  palpably  abused;  but,  while  we  recog- 
nize the  rule,  we  are  constrained  to  the  be- 
lief that  the  trial  judge  erred  In  overruling 
the  motion  under  discussion.  The  very  fact 
that  the  appellate  court  relies  so  confidently 
upon  the  discretion  of  the  trial  judge  In  such 
cases  accentuates  the  necessity  that  the  de- 
fendant should  have  as  a  judge  of  the  merits 
of  his  motion  one  who  has  no  bios  against 
him. 

For  the  foregoing  reasons,  the  judgment  Is 
reversed  for  procedure  consistent  with  this 
opinion. 


STONE  et  al.  v.  MONTICELLO  CONST.  C(\ 

(Court  of  Appeals  of  Kentucky.    March  19, 
1900.) 

1.  CoBPOBATiONS  (I  90*)  —  Capital  Stock  — 
SuBSCBiPTioN  TO  Stock— Actions  on  Sub- 
scription. 

Where  persons  agreed  to  subscribe  for  stock 
in  a  railroad  construction  company  to  be  or- 
ganized, the  subscriptions  to  be  binding  only 
upon  the  bona  fide  subscription  of  a  certain 
amount  and  the  execiition  of  an  agreement  by  a 
committee  of  subscribers  with  a  railroad  com- 
pany for  construction  of  a  railroad,  an  action 


ft  oUiar  cue*  ue  same  topic  and  Bsctlon  NUMBER  In  Dec.  A  Am.  Digs.  U07  to  data,  A  Reporter  Indaxea 
117  S.W.— 24 


Digitized  by 


Google 


370 


U7  SOUTHWESTERN  REPORTEB. 


(Ky. 


could  _  be  maintained  in  the  name  of  tlie  cor- 
poration on  the  anbscription  agreement;  tlie 
conditions  liaving  been  complied  with. 

[Ed.  Note.— For  otlier  cases,  see  Corporations, 
Cent.  Dig.  {  385 ;   Dec.  Dig.  {  90.*] 

2.  JtjBY  (I  90*)— Qualifications— Rblation- 

8HIP  TO  StOCKHOLDEBS  IN  COBPOBATION  SU- 
ING FOB  Subscription. 

A  juror  would  not  be  disqualified  to  serve, 
in  an  action  by  a  corporation  to  recover  on  a 
Bubscription  for  stock,  merely  because  he  was 
related  to  a  stockholder  in  the  corporation  other 
than  a  party  to  the  action  and  who  bad  no  real 
interest  in  the  action. 

fEd.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  i  416;   Dec.  Dig.  8  90.*] 

3.  Jury  (§  131*)— Peremptobt  CHAixENaE— 
Examination  of  Jurors. 

A  party  in  a  civil  action  having  the  right 
to  strike  off  three  jurors  without  caase,  he  may 
ask  questions  which  may  enable  him  to  know 
who  the  jurors  are  and  their  relationship,  that 
be  may  exercise  his  right  intelligently,  though 
the  answers  to  them  would  not  disqualify  the 
jurors. 

[Ed.  Note.— For  other  cases,  see  Jar7,  Cent 
Dig.  J  563;   Dec.  Dig.  {  131.*] 

4.  COBPOBATIONS  (J  81*)  —  CONDITIONAI,  SUB- 
SCRIPTION TO  Stock— Otheb  Subscbiptiors 

— SUBSCBIPTIONS  IN   GOOD  FAITH. 

In  an  action  by  a  corporation  on  subscrip- 
tions to  stock,  which  were  to  be  binding  if  a 
certain  amount  were  subscribed  in  good  faith,  a 
subscription,  made  by  a  person  whose  apparent 
ability  was  not  such  as  a  person  of  ordinary 
prudence  would  have  deemed  reasonably  suffi- 
cient to  meet  the  assessments  on  the  stock  as 
they  might  be  expected  to  be  made,  was  not 
made  in  good  faith,  though  it  was  not  made  for 
the  purpose  of  fraud  and  the  directors  did  not 
know  of  such  a  fraudulent  intention. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  278;   Dec.  Dig.  I  81.*] 

5.  COBPOBATIONS    (g   81*)— OONDrnONAI.   8XJB- 

scBipnoNs  TO  Stock  —  Subscbiption  by 

CoBPOBATioN— Good  Faith. 

A  subscription  by  a  corporation  is  not  in- 
valid, within  the  meaning  of  such  condition  as 
not  made  in  good  faith,  because  made  in  vio- 
lation of  the  (.ubscriber's  articles  of  incorpora- 
tion ;  the  subscriber  having  waived  that  de- 
fense and  paid  the  subscription. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  (  278;    Dec.  Dig.  {  81.*] 

Appeals  from  Circuit  Coart,  Wayne  County. 

"To  be  ofBclally  reported." 

Actions  by  the  Montlcello  Construction 
Company  against  ES.  O.  Stone,  Leo  F.  San- 
ders, A.  Miller  and  others,  and  Joe  Marsh. 
Judgments  for  plaintiff,  and  defendants  ap- 
peal. Reversed  and  remanded  for  a  new 
trial. 

Stone  &  Wallace,  McQuown  &  Beckham, 
and  Harrison  &  Harrison,  for  appellants. 
O.  B.  Waddle  &  Son  and  Cress  &  Cress,  for 
appellee. 

HOBSON,  J.  Some  years  ago  a  corpora- 
tion, known  as  the  "Cumberland  River  & 
NasbvUIe  Railway  Company,"  was  organized 
for  the  purpose  of  building  a  railroad  from 
Corbln,  Ky.,  through  Wayne  county.  Into 
Tennessee.  It  made  a  contract  for  the  build- 
teg  of  the  road  from  Tatevllle  to  Montlcello, 


and  this  contract  was  niblet  by  the  original 
contractors  to  IMunkett,  Edwards  &  Clark. 
Some  work  was  done  upon  the  road  between 
Tatevllle  and  Montlcello,  and  then  It  devel- 
oped that  the  railroad  company  was  with- 
out means.  The  people  about  Montlcello 
were  very  anxious  to  secure  a  railroad,  and 
they  began  to  organize  a  construction  com- 
pany which  was  to  finance  the  building  of 
the  road  from  Tatevllle  to  Montlcello.  With 
this  view  the  following  written  contract  waa 
signed  by  a  number  of  persons  interested  in 
the  building  of  the  raihroad:  "Wbereas  it  is 
proposed  to  organize  a  corporation  with  a 
capital  stock  of  $100,000.00  divided  into 
shares  of  $100.00  each  nnder  the  name  of 
the  Montlcello  Railroad  Construction  Com- 
pany, with  its  chief  office  at  Montlcello,  Ken- 
tucky; 'said  corporation  to  be  organized  for 
the  purpose  of  constructing  and  building 
railroads  and  especially  for  the  purpose  of 
constructing  and  building  the  Cumberland 
River  &  NasbvUIe  Railroad,  and  taking  over 
to  itself  all  contracts  now  existing  for  build- 
ing the  said  railroad  from  the  Cincinnati 
Southern  Railway  near  Tatevllle,  Kentucky, 
to  Montlcello,  Kentucky,  and  for  such  other 
work  of  construction  as  may  be  contracted 
for:  Now  we,  the  imdersigned,  asree  to 
take  the  number  of  shares  set  opposite  our 
names,  and  to  pay  for  same  at  the  rate  of 
$100.00  each  in  installments  as  called  for  by 
the  directors  hereafter  to  be  elected.  It  is 
further  agreed  that  this  subscription  shall 
not  be  binding  nntll  there  shall  have  been 
$80,000,  of  the  capital  stock  of  the  said  com- 
pany subscribed  for  In  good  faith.  It  is  fur- 
ther agreed  that  this  subscription  shall  not 
be  binding  until  an  agreement  and  contract 
Is  entered  into  by  a  committee  of  the  sub- 
scribers hereto,  and  the  Cumberland  River 
&  Nashville  Railroad  Company,  for  the  con- 
struction of  said  railroad  from  Tatevllle  to 
Montlcello,  Kentucky,  nor  until  satisfactory 
arrangements  shall  have  been  made  with  tbe 
present  contractors  now  at  work  and  holding 
contracts  for  work  upon  said  line.  Done  at 
Montlcello,  Kentucky,  this  October  1,  1007." 
In  October,  1907,  when  the  necessary  sub- 
scription was  said  to  have  been  made,  tbe 
Montlcello  Construction  Company  was  or- 
ganized. After  the  organization  of  tbe  com- 
pany, satisfactory  arrangements  were  made 
with  tbe  contractors  holding  contracts  for 
work  upon  the  line,  and  a  contract  was  en- 
tered into  by  a  committee  of  the  subscrib- 
ers and  the  Cumljerland  River  &  NashvUle 
Railroad  Company  for  the  construction  of 
tbe  railroad  from  Tatevllle  to  Montlcello. 
Certain  subscribers  refused  to  pay  their  sub- 
scription when  called  for,  and  this  suit  -was 
brought  against  them  by  the  Montlcello  Con- 
struction Company  to  recover  the  amount 
they  bad  subscribed.  Ttie  defendants  plead- 
ed that  $80,000  had  not  been  in  good  faltb 
subscribed,  and  relied  on  this  fact  to  defeat 
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the  action  on  the  subscription  paper.  On  a 
trial  of  the  action,  tliere  was  a  Judgment  in 
favor  of  the  plaintiff,  and  the  defendants 
appeal. 

1.  It  la  insisted  for  the  defendants  that 
the  contract  is  simply  an  agreement  to  sub- 
scribe for  stoclc  when  the  corporation  should 
be  organized  and  the  conditions  set  out  in 
the  agreement  complied  with,  and  that  un- 
der the  ruling  of  this  court  In  Mt  Sterling 
Coalroad  Company  v.  Little,  14  Bush,  429, 
no  action  can  be  maintained  upon  the  con- 
tract in  the  name  of  the  corporation;  but 
the  later  cases  fuUy  maintain  the  right  of 
action,  holding  that  the  rule  was  correctly 
stated  In  the  case  referred  to,  but  by  Inad- 
▼ertence  was  incorrectly  applied.  Twin 
Creek,  eta,  Tnmplke  Co.  y.  Lancaster,  79 
Ky.  552;  Bullock  v.  Falmouth,  etc.,  Turn- 
pike Co.,  85  Ky.  184,  3  S.  W.  129;  Cadiz  R. 
R.  Co.  V.  Roach,  114  Ky.  984,  72  S.  W.  280; 
Curry  t.  Ky.,  etc.,  B.  R.  Co.,  78  S.  W.  435, 
25  Ky.  Law  Rep.  1372. 

2.  On  the  trial  of  the  case,  the  defend- 
ants desired  to  interrogate  the  Jurors  as  to 
whether  any  of  them  were  related  by  blood 
or  marriage  to  any  of  the  other  stockholders 
in  the  constmction  company.    The  court  re- 
fused to  allow  the  question  answered  and  of 
this  the  defendants  complain.     The  other 
stockholders   in   the  construction   company 
were  not  parties  to  the  action.    They  had  no 
hiterest  in  the  action  except  such  as  the 
mere  fact  that  they  were  stockholders  in 
the  corporation  gave  them.    The  rule  is  that 
a  juror  or  Judge  is  not  always  disqualified 
in  a  suit  by  a  corporation  merely  because  he 
is  related  to  some  of  the  stockholders  in  the 
corporation.     The  stockholders  themselves 
would  not  be  qualified  to  l>e  Jurors,  but  it 
wonld  be  carrying  the  rule  further  than  it 
lias  been  carried  to  say  that  in  a  case  like 
this  all  their  relatives  were  also  disqualified. 
It  was  held  In  New  Tork  Life  Insurance 
Company  v.  Johnson,  72  8.  W.  762,  24  Ky. 
Law  Rep.  1867,  that  a  policy  holder  in  a  mu- 
tual life  insnrance  company  was   not  dls- 
qnalifled  as  a  witness,  under  section  606  of 
the  Civil  Code  of  Practice,  on  the  ground 
that  his  Interest  was  so  Infinitesimal  as  not 
to  amount  to  a  real  interest.    We  see  no  rea- 
son why  this  should  not  apply  here,  for  it 
clearly  appears  from  the  record  that  the 
other  subscribers  to  the  contract  have  no 
real  interest  in  the  controversy.    Their  cib- 
Ject  was  simply  to  get  a  railroad,  and  the 
proof  shows  their  stock  la  worth  nothing. 
The  authorities  holding  that  a  kinsman  of 
a  stockholder  in  a  corporation  is  incompe- 
tent as  a  Juror  rest  upon  the  ground  that 
tbe  stockholder  is  beneficially  Interested  in 
tlie  result  of  the  litlgaUon.     24  Cyc.  274; 
IT  Am.  ft  Bng.  ESacyc.  1126.    Here  the  stock- 
bolders  have  no  real  Interest  in  the  litiga- 
tloQ.    On  another  trial  the  court  will  allow 
tonnsel  for  defendants  to  ask  the  panel  the 
questions  Indicated,  as  they  will  thua  be 


enabled  to  exercise  their  right  of  peremptory 
challenge  more  intelligently.  Questions  may 
be  asked  the  panel,  though  the  answer  to 
them  would  not  disqualify  the  Juror,  where 
the  facts  sought  might  be  ground  for  the 
party  striking  off  the  Juror.  As  he  has  the 
right  to  strike  off  three  without  cause,  he 
may  ask  questions  which  may  enable  him  to 
know  who  the  Jurors  are  and  their  relation- 
ships. 

3.  At  the  conclusion  of  the  evidence,  the 
court  properly  instructed  the  Jury  that  they 
Bliould  find  for  the  plaintiff  unless  they  be- 
lieved from  the  evidence  that  $80,000  had  not 
been  subscribed  to  the  capital  stock  of  the 
company  in  good  faith,  and  that  in  this  event 
they  should  find  for  the  defendant  To  define 
what  was  a  subscription  in  good  faith,  be 
then  gave  the  Jury  the  following  instruction: 
"If  the  Jury  believe  from  the  evidence  that 
the  stock  subscribed  to  the  plaintiff  company 
was  subscribed  with  the  Intent  and  expecta- 
tion to  pay  for  it,  and  that  the  party  would 
be  able  to  do  so,  and  without  any  purpose 
or  intention  to  engage  or  assist  in  the  com- 
mission of  a  fraud,  then  any  such  subscrip- 
tions were  made  in  good  faith;  but  if  any 
subscription  was  made  without  intending  and 
without  ability  to  pay,  and  for  the  purpose 
of  committing  or  assisting  in  the  commlBSion 
of  a  fraud  upon  the  co-subscribers  and  upon 
the  plaintiff,  the  Montlcelio  Construction 
Company,  and  its  board  of  directors  knew  of 
such  IntentloQ  or  Inability  to  pay  and  such 
purpose  or  Intention  to  assist  In  committing  a 
fraud,  then  any  such  subscriptions  would  not 
have  been  made  in  good  faith."  In  1  Mora- 
wetz  on  Corporations,  f  141,  the  rule  on  the 
subject  is  thus  stat:ed:  "It  is  necessary  also 
that  the  required  amount  of  capital  be  sub- 
scribed by  persons  apparently  able  to  pay  the 
assessments  which  may  be  made  upon  their 
shares.  Fictitious  subscriptions  or  subscrip- 
tions made  by  persons  unable  to  contribute 
their  proportion  of  the  capital,  do  not  satisfy 
the  requirement  that  the  whole  capital  of  a 
corporation  shall  be  subscribed  before  Its 
members  can  be  assessed;  but,  if  the  requir- 
ed number  of  subscriptions  has  l)een  obtained 
In  good  faith  from  persons  apparently  able 
to  perform  their  duties  as  shareholders,  it  is 
no  defense  to  an  action  against  a  shareholder 
that  some  of  the  subscribers  have  proved  to 
be  Insolvent"  See,  also,  Penobscot,  etc.,  B. 
R.  Co.  y.  White.  41  Me.  512,  66  Am.  Dec.  257 ; 
Lewey'8  Island  R.  R.  Co.  y.  Bolton,  48  Me. 
451,  77  Am.  Dec  239,  10  Cyc.  400,  20  Am.  & 
Eng.  Bncya  937.  The  purpose  in  getting  up 
the  Montlcelio  Construction  Company  was 
to  get  up  the  money  necessary  to  build  the 
railroad.  A  subscription  which  was  not 
made  by  a  person  apparently  able  to  pay  it 
would  not  be  a  subscription  in  good  faith 
wltliln  the  meaning  of  the  contract,  although 
it  was  not  made  for  the  purpose  of  commit- 
ting a  fraud,  and  the  defendants  were  not 
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required  to  show  that  the  board  of  directors 
knew  of  any  sacb  fraudulent  Intention.  In 
lieu  of  tbe  Instruction  giren,  the  court  should 
have  told  the  Jury  that  a  subscription  In  good 
faith  was  one  made  by  a  person  aK)arent1y 
able  to  pay  the  assessments  which  might 
reasonably  be  expected  to  be  made  upon  the 
stock,  although  the  subscriber  proved  to  be 
'insolvent,  but  that  a  subscription  was  not 
in  good  faith  if  made  by  a  person  whose  ap- 
parent ability  was  not  such  as  a  person  of 
ordinary  prudence  would  have  deemed  rea- 
sonably sufficient  to  meet  the  assessments  on 
the  stock  as  they  might  be  expected  to  be 
made.  While  the  proof  was  conflicting,  there 
was  some  evidence  tending  to  sustain  the 
defense.  The  instruction  given  by  the  court 
did  not  fairly  present  the  case  to  tbe  Jury 
and  was  prejudicial  to  the  substantial  rights 
of  the  defendants  under  the  evidence. 

4.  The  proof,  on  another  trial,  as  to  tbe 
ability  of  the  subscribers  in  contest  to  pay, 
will  be  limited  to  the  facts  known  to  the  vit- 
nesses.  Hearsay  and  information  from  oth- 
ers will  be  omitted,  except  it  may  be  shown 
what  information  the  directors  had  as  to  tbe 
ability  of  the  subscribers  in  contest,  as  this 
will  illustrate  whether  they  exercised  ordi- 
nary care  in  accepting  the  subscriptions  as 
made  by  persons  of  apparent  ability  to  pay. 
The  court  will  allow  proof  of  all  statements 
made  in  the  presence  of  any  of  the  directors 
by  any  of  tbe  subscribers  tending  to  show  a 
want  of  apparent  ability  to  pay  on  their  part 

6.  The  subscriptions  made  by  corporations 
which  have  been  paid  are  not  invalid  because 
not  warranted  by  their  articles  of  incorpora- 
tion. When  tbe  corporation  has  waived  this 
defense  and  paid  its  subscription.  It  cannot 
be  said  not  to  have  been  made  In  good  faith. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  con- 
sistent herewith. 


McCONNAGHT  v.   MONTICEUX) 
CONST.   CO. 

(Conrt  of  Appeals  of  Kentucky.    March  19, 

1909.) 

COBPOBATIORS      (8     81*)   —   SUBBCBIPTION     TO 

Stock— LiABiLiTT  of  Scbscbibeb— Acqdi- 

ESCIMa    IN     BiKOINO    FOBCE    OV    SUBSCBIP- 
TION. 

The  subscribers  to  the  stock  of  a  corpora- 
tion to  be  formed,  on  the  condition  that  the 
subscriptions  sbonld  not  be  binding  unless  a 
specified  sum  shoald  be  subscribed  in  good 
faith,  met,  passed  on  the  question  of  tbe  amount 
of  bona  fide  subscriptions,  and  proceeded  to  or- 
ganize the  corporation,  electing,  as  treasurer  and 
director,  defendant,  who  was  a  subscriber  and 
present  at  the  meeting,  and  who  acquiesced  in 
the  action  taken.  He  acted  as  director  for  over 
a  month,  making  no  objection  that  the  neoes- 
sary_  amount  of  stock  had  not  been  subscribed 
for  in  good  faith.  Held,  that  bis  conduct  was 
such  as  to  necessarily  induce  his  associntes  to 
believe  that  he  consented  to  the  subscriptions 


as  satisfying  tk*  condition,  and  he  could  not 
contend,  in  an  action  against  him  by  the  cor- 
poration to  recover  bis  subscription,  that  it  was 
not  binding  because  tbe  condition  as  to  tbe 
amount  of  oona  fide  subscriptions  had  not  l>een 
fulfilled. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  276;   De&  Dig.  {  81.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

"To  be  officially  reported." 

Action  by  the  Monticello  Construction  Com- 
pany against  Charles  McConnaghy.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Stone  Sc  Wallace,  Harrison  ft  Harrison, 
and  McQuown  &  Beckham,  for  appellant 
Cress  &  Cresa  and  O.  H.  Waddle,  for  appel- 
lee. 


HOBSON,  J.  This  case  is  in  all  respects 
similar  to  the  case  of  E.  O.  Stone  and  Others 
V.  Monticello  Construction  Company  (this  day 
decided)  117  S.  W.  369,  except  that  one  ques- 
tion is  made  here  which  did  not  arise  in  those 
cases.  McConnaghy  subscribed  for  20  shares 
of  stock.  When  the  persons  who  were  getting 
up  the  8ul>scrlptlons  had  obtained  subscrip- 
tions amounting  to  $80,000,  they  called  a  meet- 
ing of  the  subscribers.  McConnaghy  was  pres- 
ent at  that  meeting  and  presided.  At  ttiat 
meeting  the  question  was  discussed  whether 
the  necessary  subscriptions  had  been  raised. 
The  paper  was  footed  up,  and  thereupon  the 
meeting  concluded  to  organize  the  company. 
About  three-fourths  of  the  subscribers  were 
present,  and  they  signed  the  articles  of  in- 
corporation, McConnaghy  among  the  rest. 
Thereupon  a  board  of  directors  was  elected, 
which  included  McConnaghy.  He  accepted 
tbe  position  of  director  and  attended  several 
meetings  of  the  board.  A  committee  wds  ap- 
pointed to  make  the  necessary  arrangements 
with  the  railroad  company  and  with  tbe  con- 
tractors. McConnaghy  participated  In  these 
matters.  The  committee  reported,  their  re- 
port was  accepted,  and  the  contracts  were 
closed;  McConnaghy  being  present  when  the 
contracts  were  discussed.  He  remained  a 
director  for  something  over  a  month,  and 
then  resigned;  but  at  no  time  during  this 
month  did  he  make  any  objection  that  any 
of  the  subscriptions  had  not  been  made  in 
good  faith  or  were  insufficient  It  was  dis- 
tinctly understood  at  the  meeting  at  which 
the  company  was  organized  that  they  were 
organizing  because  they  had  secured  bona 
fide  subscriptions  amounting  to  $80,000. 

We  do  not  decide  that  McConnaghy  would 
be  estopped  by  acquiescing  in  the  organiza- 
tion of  the  company  that  night,  if  he  did  not 
in  fact  know  as  much  about  the  subscribers 
then  as  he  learned  afterwards;  but  he  was 
a  managing  agent  of  tbe  corporation.  He 
knew  that  the  subscribers  were  proceeding 
upon  the  idea  that  the  necessary  subscrip- 
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tions  had  been  obtained.    His  acquiescence 
In  the  organizing  of  the  company,  and  his 
subsequent  action  as  a  director  In  proceeding 
with  the  business  of  the  company,  was  a 
consent  on  his  part  that  the  necessary  sub- 
gcribers  bad  been  obtained.    In  any  view  of 
the  case.  It  was  Incumbent  on  him,  when  he 
knew  the  company  was  organized  and  was 
going  on  with  Its  business  upon  the  idea  that 
the  necessary  subscribers  had  been  obtained, 
promptly  to  look  Into  the  matter  and  to  make 
known    his   objections  before   his   associates 
proceeded  further  in  a  matter,  where  he  knew 
they  were  assuming  that  he  was  consenting 
to  the  acceptance   of  the   subscriptions  as 
made  Is  good  faith.    The  company  was  pre- 
paring to  assume  considerable  liabilities,  and, 
Thile  he  does  show  by  his  own  testimony 
that  he  objected  to  the  contracts  being  made, 
he  does  not  show  that  be  at  any  time  object- 
ed on  the  ground  that  the  necessary  sub- 
tcribers  had  not  been  obtained  in  good  faith. 
His  conduct  was  such  as  would  necessarily 
Induce  his  associates  to  understand  that  he 
consented  to  the  subscription  as  satisfying 
the  terms  of  the  written  contract    He  was 
In  a  position  where  he  was  bound  to  speak 
and  act  promptly,  and  where  silence  neces- 
sarily misled  Ills  associates,   and  therefore 
was  equivalent  to   consent    The   managing 
agent  of  a  corporation.  In  a  matter  of  this 
sort  stands  on  a  different  footing  from  one 
of  the  subscribers  who  takes  no  active  part 
in  its  affairs.    His  proceeding  with  the  busi- 
ness of  the  corporation  as  he  did  was  neces- 
sarily a  consent  on  his  part  to  treat  the  sub- 
scriptions valid,  and  this  consent  he  cannot 
withdraw  to  the  prejudice  of  his  co-subscrib- 
ers.   In  the  case  of  Stone  v.  Monticello  Con- 
struction Company,  above  referred  to,  we  de- 
cided in  fact  that  a  subscription  was  not 
made  In  good  faith  if  the  directors  in  the 
exercise  of  ordinary   prudence   should   not 
iiave  accepted   it    Whether    the   necessary 
subscription  had  been  obtained  was  the  first 
question  the  directors  were  to  decide.    If  the 
necessary  subscription  had  not  been  raised, 
there  was  nothing  to  do  as  the  company  had 
no  means  outside  of  the  subscription.    It  was 
incumbent  on  McOonnaghy,  as  one  of  the  di- 
rectors, to  decide  whether  the  necessary  sub- 
scription bad  been  raised  before  anything  was 
done  by  the  company.    They   elected  'him 
treasurer,  and  he  accepted  the  office.    His 
conduct  was  an  acceptance  of  the  subscrip- 
tion for  the  company,  and,  after  he  so  ac- 
cepted It  for  the  company,  be  cannot  be  per- 
mitted to  say  for  himself  against  it  that  the 
cnbscrlption  was  not  sufficient    Under  the 
evidence,  the  court  for  the  reasons  given, 
should  have  Instructed  the  jury  peremptorily 
to  flad  ft>r  the  plaintiff,  and  the  defendant 
was  therefore  not  prejudiced  by  the  instruc- 
tions which  the  court  gava 
Judgment  affirmed. 


BRUNER  V.  SEELBACH  HOTKL  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    March  24, 

leoe.) 

L  Evidence    (5    265*)— Admission-^onclu- 

siVENESs— Effect. 

An  admission  by  defendant,  in  an  action 
for  personal  injuries  caused  by  the  throwing 
of  a  Dottle  from  the  roof  garden  of  a  hotel,  that 
he  was  the  man  who  threw  the  bottle  is  not 
conclusive,  where  at  the  time  he  first  made  the 
admission  he  was  so  much  intoxicated  that  be 
bad  no  distinct  recollection  of  the  matter,  and 
must  have  based  bis  admission  upon  information 
given  him  by  others. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  265.»1 

2.  NKaLioENcE    (S    134*)  —  Actions  —  Suffi- 
ciency OF  EWiDERCB  TO  Support  Vebdict. 

In  an  action  for  personal  injuries  oc- 
casioned by  the  throwing  of  a  bottle  from  a 
roof  garden  of  a  hotel,  evidence  held  to  support 
a  verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  NegHzence, 
Dec.  Dig.  I  134.*] 

3.  Appeai,  and  Ebbob  (I  1008*>— Revitw— 
Conclusiveness  of  VEBnicr. 

A  verdict  will  not  be  disturbed  on  appeal 
unless  it  is  flagrantly  against  the  weight  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  3938-3948;  Dec.  Dig.  { 
1003.*] 

4.  Neoligbnck   (I   138*)— Actions— iNBTBuc- 

TIONB. 

In  an  action  for  injuries  received  In  a 
street  by  being  strack  with  a  bottle  that  was 
thrown  by  W.  from  the  roof  garden  of  a  hotel, 
there  was  no  evidence  to  show  that  W.  was 
boisterous,  or  that  he  threatened  any  one,  and 
no  evidence  from  which  it  could  be  inferred  that 
he  would  throw  the  bottle  in  question.  An  in- 
struction as  to  the  liability  of  the  hotel  com- 
pany that  if  the  Jury  believed  that  W.  threw  the 
bottle  from  the  roof  garden,  and  plaintiff  was  in- 
jured thereby,  and  if  at  the  time  be  was  in- 
toxicated and  his  behavior  was  such  as  would 
indicate  to  a  man  of  average  prudence  that  be 
might  throw  a  bottle  to  the  street  below,  and 
that  these  facts  were  known,  or  by  ordinary  care 
could  have  been  known,  to  the  defendant  or  its 
agents,  then  it  became  the  duty  of  the  defendant 
and  its  agents  to  remove  W.  from  the  roof  gar- 
den or  otherwise  control  him.  and  that  the  law 
in  that  event  is  for  the  plaintiff,  is  not  er- 
roneous, as  basing  the  liability  of  defendant  on 
knowledge  rather  than  on  belief  or  leasonable 
grounds  for  belief. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dea  Dig.  {  138.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  officially  reported." 

Action  by  Henry  C.  Bruner  against  the 
Seelbach  Hotel  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

W.  o.  Bradley  and  J.  Lk  Richardson,  for  ap- 
peUant  O'Neal  &  O'Neal,  Edwards,  Ogden  & 
Peak,  and  Bob't  J.  Hagan,  for  appellees. 

CLAY,  a  Plaintiff,  Henry  a  Bmner,  in- 
stituted this  action  against  the  Seelbach 
Hotel  Company,  the  Seelbach  Realty  Com- 
pany, and  Oeorge  Wolf  to  recover  damages 
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for  personal  Injuries  allei;ed  to  have  resulted 
from  the  negligence  of  defendants.  The  jury 
returned  a  verdict  In  favor  of  the  Seelbach 
Hotel  Company  and  George  Wol'>  ^^^  trom 
the  judgment  based  thereon  the  plaintiff 
prosecutes  this  appeal.  Plaintiff's  grounds  for 
reversal  are  (1)  that  the  verdict  Is  flagrantly 
against  the  weight  of  the  evidence;  and  (2) 
that  the  court  erred  in  its  instructions  to 
the  jury  concerning  the  liability  of  the  Seel- 
bach Hotd  Company. 

The  i>etitlon  charges  that  on  the  night  of 
July  25,  1907,  while  plaintiff  was  standing 
at  or  near  the  intersection  of  Fourth  and 
Walnut  streets,  the  defendant  George  Wolf, 
with  gross  and  wanton  carelessness,  negli- 
gence, and  recklessness,  and  while  in  an  in- 
toxicated condition,  threw  a  bottle  over  the 
wall  of  the  roof  garden  conducted  and  op- 
erated by  the  Seelbach  Hotel  Company ;  that 
the  bottle  descended  with  great  force  and 
rapidity,  and  struck  plaintiff  upon  the  left 
fiboulder,  breaking  the  blade  or  bone  thereof, 
and  seriously  and  permanently  Injuring  him. 
Thd  petition  further  charges  that  the  Seel- 
bach Hotel  Company,  its  servants,  agents, 
:aud  employes  were  negligent  and  careless  in 
maintaining  and  operating  said  roof  garden, 
«nd  were  grossly  negligent  and  careless  In 
that  they  did  not  eject  defendant  Wolf  from 
said  premises  and  restrain  him  in  his  conduct, 
or  prevent  him  from  doing  the  injury  com- 
plained of;  that  Immediately  prior  to  the 
Injury  George  Wolf  was  boisterous,  disor- 
derly, and  quarrelsome,  and  that  he  Indulged 
In  dangerous  conduct  and  carousing,  which 
deportment  was  known  to  the  Seelbach  Hotel 
Company,  its  agents,  servants,  and  employ^ 
who  were  negligent  and  careless,  in  that  they 
did  not  eject  said  defendant  Wolf  from  their 
premises,  or  prevent  him  from  injuring  other 
persons. 

The  testimony  for  the  plaintiff  was  to  the 
effect  that  be  was  injured  while  standing  on 
the  comer  of  Fourth  and  Walnut  streets. 
Suddenly  a  beer  i>ottle  descended  and  struck 
him  with  great  force  on  the  left  shoulder. 
Some  facts  were  stated  which  would  go  to 
show  the  probability  of  the  bottle  having 
come  from  the  roof  garden  conducted  by  the 
Seelbach  Hotel  Company.  Plaintiff  at  the 
time  he  was  injured  was  talking  to  Dr.  Ben. 
L.  Bruner,  his  brother.  As  soon  as  plain- 
tiff was  struck,  Dr.  Bruner  immediately 
rushed  up  to  the  roof  garden.  There  he  met 
the  defendant  Wolf,  and  asked  bim  if  he 
threw  the  bottle.  Wolf  replied  that  he  did, 
but  he  did  not  mean  any  harm  by  it.  Wolf 
then  handed  Dr.  Bruner  his  card  with  his 
name,  George  Wolf,  on  It  About  a  week 
later  Wolf  and  bis  wife  called  on  plaintiff  at 
the  Hast  building,  and  Wolf  told  the  plain- 
tiff, in  the  presence  of  the  latter's  brother, 
Dr.  Ben.  Lk  Bruner,  that  he  threw  the  bottle, 
and  was  sorry  for  it  The  above  facts  were 
brought  out  In  the  evidence  of  plaintiff  and 
his  brother.  Dr.  Bruner.  Thomas  J.  Green, 
«  witness  for  the  plaintiff,  testified  that  he 


was  a  night  watchman  of  the  Seelbach  Hotel 
Company  upon  the  occasion  In  question,  that 
he  was  present  when  the  bottle  was  thrown, 
and  saw  defendant  Wolf  throw  the  bottle. 
This  witness  further  testified  that  Wolf  was 
not  boisterous  or  misbehaving  at  the  time. 
There  was  nothing  In  his  manner  to  Indicate 
any  violent  or  improper  conduct  towards  any 
one,  or  that  he  was  going  to  throw  any  mis- 
siles off  the  garden,  or  to  do  anything  of  that 
kind.  Wolf  was  Intoxicated  at  the  time.  A 
few  minutes  later  he  intercepted  one  Lew 
Dale,  mistaking  him  for  Wolf.  He  approach- 
ed Dale,  and  said,  "Mr.  Wolf,  I  want  to  know 
something  more  about  throwing  that  bottle 
off  the  roof,"  or  something  to  that  effect,  and 
Dale  answered,  "I  am  not  the  man."  The 
witness  then  discovered  his  mistake  when  Dr. 
Roberts  came  up,  and  explained  that  It  was 
not  Mr.  Wolf.  The  defendant  George  Wolf 
testified  that  he  was  intoxicated  on  the  occa- 
sion in  question,  and  that  he  had  no  recollec- 
tion of  what  transpired.  He  denied  em- 
phatically having  admitted  to  plaintiff  or  Dr. 
Bruner  that  he  threw  the  bottle  off  the  roof. 
His  statement  was  that,  if  he  did  throw  It, 
he  w^as  sorry  for  it  Some  three  or  four  wit- 
nesses who  were  with  Dale  testified  that, 
when  Green  intercepted  Dale,  Green  insisted 
that  Dale  was  the  man  who  had  thrown  the 
bottle  of  beer.  It  required  several  minutes 
and  the  testimony  of  various  witness  to  con- 
vince Green  that  he  was  mistaken  in  this  re- 
gard. Other  witnesses  testified  that  they 
were  present  on  the  roof  garden  at  or  about 
the  time  it  is  charged  the  bottle  was  thrown, 
and  that  they  never  saw  Wolf  throw  it. 
There  was  also  testimony  to  the  effect  that 
Wolf  and  his  companion  were  sitting  to- 
gether at  the  table,  that  they  never  drank 
any  bottled  beer  at  all,  but  were  drinking 
draught  beer,  which  was  served  in  glasses. 

Taking  as  true  the  statements  of  the  plain- 
tiff and  bis  brother.  Dr.  Bruner,  to  the  ef- 
fect that  the  defendant  Wolf  stated  that  he 
threw  the  bottle  In  question,  it  Is  manifest 
from  the  whole  record  that  Wolf  was  very 
much  intoxicated  at  the  time,  and  Iiad  no  dis- 
tinct recollection  of  the  matter.  If  he  did 
make  the  statement  he  must  have  made  it 
upon  Information  given  him  by  others.  That 
being  the  case.  Wolfs  statement  that  he  had 
thrown  the  bottle  would  not  necessarily  be 
conclusive  of  the  fact  Furthermore,  even  ac- 
cording to  Green's  statement,  he  mistook 
Dale  for  Wolf  within  a  few  minutes  after  the 
occurrence  took  place.  This  fact  alone  was 
sufficient  to  raise  in  the  minds  of  the  jury  a 
doubt  as  to  his  identification  of  Wolf  as  the 
man  who  threw  the  bottle.  According  to  the 
testimony  of  defendant's  witnesses,  It  was 
not  a  case  merely  of  mistaken  identity,  but 
Green  actually  (barged  Dale  with  having 
thrown  the  bottle.  Several  witnesses  who 
claimed  that  they  were  in  position  to  see  and 
were  watching  Wolf  testified  that  he  did  not 
throw  the  bottle.  Others  said  that  he  was 
not  drlnldng  bottled  beer,  but  the  beer  which 
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he  drank  was  Berred  him  In  glasses.  Woirs 
Ilabilit7  depended  upon  tbe  sole  question 
whether  or  not  he  threw  the  bottle.  This  Is- 
rae  was  presented  to  the  jury  in  the  Instruc- 
tions, which  are  not  subject  to  criticism. 
The  jury  heard  the  evidence  on  both  sides, 
ind  observed  the  attitude  and  demeanor  of 
the  witnesses  while  testifying,  and  we  are 
unable  to  say  that  their  finding  was  flagrant- 
ly against  the  weight  of  the  evidence.  Per- 
haps, If  we  had  occupied  the  place  of  the 
]ury,  we  might  have  reached  a  different  con- 
clusion; that  fact,  however,  would  not  be 
safflcimt  to  Jostuy  a  reversal  of  this  case. 
In  a  long  line  of  decisions  this  court  has  ad- 
hered to  the  uniform  rule  that  It  Is  only 
where  the  verdict  Is  flagrantly  against  the 
weight  of  the  evidence  that  a  reversal  will 
be  directed.  The  facts  of  the  case  before  as 
do  not  bring  It  within  this  role,  and  the  ver- 
dict will  not  be  disturbed  on  the  ground  that 
it  is  not  sustained  by  the  evidence. 

But  it  Is  further  Insisted  that  the  instruc- 
tions relating  to  the  liability  of  the  Seelbach 
Hotd  Company  are  erroneous.    In  instruction 
Ko.  1  the  Jury  were  told  that,  if  they  believed 
from  the  evidence  that  George  Wolf  threw 
the  bottle  on  the  occasion  In  question,  they 
should  find  for  the  plaintiff.    Instruction  No. 
2  was  the  converse  of  Instruction  No.  1.    In- 
struction No.  8,  which  Is  complained  of  by 
counsel  for  appellant,  is  as  follows:    "If  the 
]ury  shall  believe  from  the  evidence  that  the 
defendant  George  Wolf  did  throw  the  bottle 
from  the  roof  garden  on  the  occasion  In  evi- 
dence referred  to,  and  that  tbe  plalntifit  was 
thereby  injured,  and  If  you  shall  further  be- 
lieve from  tbe  evidence  that  the  defendant 
Wolf  was  at  and  prior  to  the  time  that  he 
threw  the  bottle  In  the  roof  garden  of  the 
defendant  Seelbach  Hotel  Company,  and  that 
he  was  Intoxicated,  and  that  his  manner  and 
behavior  were  such  as  would  Indicate  to  a 
man  of  average  prudence  operating  the  roof 
gardoi  that  he  (Wolf)  might  throw  a  bottle 
or  other  missile  from  the  said  garden  to  the 
street   below,    and   that    these    facts   were 
known,  or  by  tbe  exercise  of  ordinary  care 
could  have  l>een  known,   to  the  defendant 
Seelbach  Hotel  Company,  or  its  agents,   or 
any  of  them,  controlling  the  roof  garden,  then 
it  became  the  duty  of  the  defendant  and  of 
its  agents  to  remove  the  said  Wolf  from  the 
said  roof  garden  or  otherwise  control  Mm, 
and  that  the  law  in  that  event  is  for  the 
plaintiff    against    the   said    Seelbach    Hotel 
Company.*'    Instmction  No.  4  is  the  converse 
of  Instruction  No.  3.    The  question,  then,  is: 
Does  Instruction  No.  3  present  tbe  law  as  ap- 
plicable to  the  facts  of  this  case?    The  first 
objection  to  the  Instruction  is  the  use  of  the 
erpresslon,  "known,  or  by  the  exercise  of  or- 
dinary care  could  have  been  known  to  the  de- 
fendant   Seelbach    Hotel    Company,    or    its 
igenta,  or  any  of  them,  controlling  the  roof 
gsrden."    Counsel  for  appellant  insist  that, 
in  order  to  hold  the  hotel  company  liable,  it 
waa  not  necessary  for  ttiem  to  know;   that 


tbe  Instmction  should  have  been  confined  to 
a  belief  or  reasonable  grounds  for  belief  that 
Wolf  might  do  the  particular  thing,  even  con- 
ceding that  the  jury  should  have  been  con- 
fined to  the  particular  act  It  is  further  in- 
sisted that  the  instruction  Is  radically  wrong 
In  another  respect ;  that  tbe  jury  should  not 
have  been  required  to  believe  that  the  hotel 
company  knew,  or  could  have  known  by  the 
exercise  of  reasonable  care,  that  Wolf  was 
going  to  13irow  a  bottle  from  the  roof.  All 
that  was  necessary  was  that  it  was  perfectly 
apparent  from  his  conduct  that  he  was  liable 
to  commit  a  breach  of  the  peace,  or  that  he 
was  liable  to  do  some  Injury,  it  matters  not 
how,  or  to  whom.  We  have  not  been  referred 
to  a  single  authority  upholding  this  position. 
Under  the  early  English  rule  the  innkeeper 
was  not  liable  either  for  assaults  committed 
by  his  servants  upon  a  guest  or  upon  guests 
by  other  guests.  Calye's  Case,  8  Coke,  32.  In 
the  recent  case  of  Rommel  v.  Schambacher, 
120  Pa.  579,  11  Atl.  779,  6  Am.  St.  Rep.  732, 
the  innkeeper  was  held  liable  for  assaults 
by  other  guests.  In  22  Cyc.  1094.  the  rule  is 
thus  stated:  "The  innkeeper  is  not  generally 
liable  to  strangers  for  the  acts  of  his  guests ; 
but  may  be  made  so  by  statute." 

Recognizing  the  rule  above  laid  down,  let 
us  see  whether  or  not  tbe  instruction  com- 
Iilalned  of  covered  thcT  law  of  the  case. 
There  might,  of  course,  arise  a  case  where 
the  conduct  persisted  in  by  the  guest  was 
sucb  as  would  probably  result  in  injury  to 
others.  The  guest  might  show  by  his  con- 
duct that  he  was  violent;  that,  unless  re- 
strained, he  would  Injure  some  one.  In  such 
a  case  it  might  not  be  necessary  that  the  inn- 
keeper should  know  that  the  guest  was  going 
to  commit  tbe  particular  act  resulting  in  the 
Injury,  for  instance,  that  he  was  going  to 
cut  another  with  a  knife,  or  shoot  another 
with  a  pistol.  The  reasonable  probability 
that  such  an  act  would  result  from  the 
guest's  previous  conduct  might  be  sufficient 
to  Impose  upon  the  Innkeeper  the  duty  of 
exercising  ordinary  care  to  restrain  the  guest 
or  prevent  the  Injury.  No  such  case,  how- 
ever, is  presented  by  this  record.  There  is 
absolutely  no  proof  to  the  effect  that  Wolf 
(conceding  it  was  he  who  threw  the  bottle) 
was  boisterous  or  violent  in  his  conduct 
There  is  no  evidence  that  be  threatened  or 
assaulted  any  one.  There  is  nothing  from 
which  it  could  be  reasonably  Inferred  that 
he  would  throw  the  bottle  in  question.  Tbe 
throwing  of  a  bottle  of  beer  from  a  roof 
garden  is  an  unusual  occurrence.  There  was 
nothing  in  Wolfs  previous  demeanor  that 
would  Justify  the  conclusion  that  he  would 
injure  some  one  either  by  throwing  a  bottle 
of  beer  or  in  any  other  manner.  Even  if 
there  could  arise  a  case  where  the  law 
should  be  given  as  insisted  by  counsel  for 
appellant,  sucb  a  rule  would  not  be  appli- 
cable to  tbe  facts  of  this  case.  The  liability 
of  the  hotel  company  was  based  upon  th* 
proposition  that  if  Wolf  was  Intoxicated  and 
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bla  maimer  of  betaaTing  was  Buch  as  to  In- 
dicate to  a  man  of  average  prudence  op- 
erating the  roof  garden  that  he  might  throw 
a  bottle  or  missile  to  the  street  below,  and 
that  these  facts  were  known,  or  by  the  exer- 
cise of  ordinary  care  conld  hare  been  known, 
by  the  hotel  company,  or  its  agents  con- 
trolling the  garden,  it  became  the  duty  of  the 
hotel  company  or  its  agents  to  remove  Wolf 
therefrom,  or  otherwise  control  him.  It  was 
not  error  to  use  the  expression  "known,  or 
by  the  exercise  of  ordinary  care  could  hare 
known,"  Instead  of  "believed,  or  had  reason- 
able grounds  to  believe."  Negligence  is  ordi- 
narily predicated  in  terms  of  knowledge,  and 
liability  attaches  only  in  case  the  defendant 
knows,  or  by  the  exercise  of  ordinary  care 
could  know.  Besides,  the  fact  must  be  re- 
membered that  ordinarily  innkeepers  have 
no  control  over  their  guests.  It  is  only  when 
they  know,  or  by  the  exercise  of  ordinary 
care  conld  know,  that  the  gnest's  conduct  is 
such  that  injury  will  naturally  result  to  oth- 
ers, that  they  have  the  right  to  eject  the 
guest,  or  take  precautions  to  control  his  con- 
duct There  being  no  evidence  tending  to 
show  that  the  roof  garden  was  a  nuisance, 
and  nothing  in  Wolf's  previous  conduct  from 
which  the  hotel  company  or  its  agents  might 
have  known  that  he  would  injure  some  one 
walking  on  the  street,  it  was  not  error  to 
confine  the  inquiry  of  the  Jury  to  the  ques- 
tion whether  or  not  the  hotel  company  or 
its  agents  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  Wolfs 
manner  and  behavior  were  such  as  to  indi- 
cate to  a  man  of  average  prudence  operating 
the  roof  garden  that  Wolf  might  throw  a 
bottle  or  other  missile  from  the  garden  into 
tbe  street  below. 

For  the  reasons  given,  the  judgment  la  af- 
firmed. 


WESTERN  &  SOUTHERN  LIFE  INS.  CO. 
V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     March  25, 
1909.) 

LlCENSU     (I     7*)  —  CONSTITUTIOWAI,    LaW     (S 

e2*)— Statutes  (S  74*)— EquALirr  and  Uni- 
roBMiTY  —  Delegation  or  Legislative 
PowEB— Unitosm  Ofebation  of  Law  ln- 
Tosiva  LiczKSB  Tax. 

Const,  i  60,  provides  that  no  law  shall  be 
enacted  to  take  eftect  upon  the  approval  of  any 
other  authority  than  the  General  A'ssembl.v. 
Section  171  provides  that  taxes  shall  be  uniform 
upon  all  property  subject  to  taxation  within  tbe 
terTitorial  limits  of  the  authority  levying  the 
tax,  and  all  taxes  shall  be  levied  and  collected 
by  general  laws.  Section  180  provides  that 
every  act,  ordinance,  or  resolution  levying  a 
tax  shall  specify  the  purpose  for  which  said  tax 
is  levied,  and  no  tax  levied  and  collected  for  one 
purpose  shall  ever  be  devoted  to  another  pur- 
pose. Section  181  provides  that  the  General  As- 
sembly may  by  general  laws  only  provide  for 
the   payment   of  license   fees.     Held,   that   St. 


1909,  i  637  (Rnssell's  St  f  4284),  providing  that 
when,  by  the  laws  of  any  other  state,  any  taxes 
are  imposed  on  insurance  companies  organized 
or  incorporated  under  the  law  of  this  state  and 
transactmg  business  in  such  other  state,  great- 
er than  those  imposed  upon  similar  companies 
by  the  laws  of  this  state,  the  same  taxes  shall  be 
imposed  npon  all  insurance  companies  doing 
business  in  this  state  which  are  organized  under 
the  laws  of  such  state,  imposes  a  license  tax, 
and  is  unconstitutional,  and  a  foreign  Insurance 
company  cannot  be  taxed  a  higher  rate  on  its 
annual  gross  premiums  than  the  rate  taxed  resi- 
dent insurance  companies,  because  a  higher  rate 
is  taxed  in  the  state  where  the  foreign  insurance 
company  is  domiciled. 

tBJd.  Note.— For  other  cases,  see  Licenses,  Dec. 
!.  {  7;*  Constitutional  Law,  Cent  DiR.  { 
93;  Dec.  Dig.  !  62;*  Statutes,  Cent  Dig.  { 
76;  Dec  Dig*  S  74.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  the  Commonwealth  against  the 
Western  &  Sonthem  Life  Insurance  Com- 
pany. Judgment  for  the  Commonwealth,  and 
defendant  appeals.  Reversed  and  remanded, 
with  instructions  to  dismiss  the  petition. 

T.  L.  Edelen  and  D.  W.  LIndsey,  for  ap- 
pellant Jas.  Breathitt,  Atty.  Gen.,  and  Jno. 
F.  Lockett,  Asst  Atty.  Gen.,  for  tbe  Com- 
monwealth. 

HOBSON,  J.  Section  637  of  the  Kentucky 
Statutes  (Russell's  St  {  4284)  is  as  follows: 
"When  by  the  laws  of  any  other  state  any 
taxes,  fines,  penalties,  deposits  of  money,  or 
of  securities  or  other  obligations,  prohibi- 
tions or  requirements-,  are  imposed  npon  in- 
surance companies  organized  or  incorporat- 
ed under  any  general  or  special  law  of  this 
state,  and  transacting  business  In  such  other 
state,  or  npon  the  agents  of  such  insurance 
company,  greater  than  those  imposed  npon 
similar  companies  by  the  laws  of  this  state, 
or  when  such  laws  of  other  states  shall 
require  Insurance  companies  of  this  com- 
monwealth to  deposit  money  or  security  for 
the  benefit  or  protection  of  citizens  of  sndi 
other  states,  or  when  the  laws  of  any  oth- 
er state,  or  tbe  officers  thereof,  shall  pro- 
hibit companies  of  this  commonwealth  from 
transacting  business  in  said  state  without 
a  special  examination  of  said  companies,  or 
a  computation  of  their  liabilities  by  the  of- 
ficers of  said  state,  tbe  same  taxes,  lines, 
penalties,  deposits,  examinations,  obligations 
and  requirements  shall  be  Imposed  npon  all 
insurance  companies  doing  business  In  this 
state,  which  are  Incorporated  or  organized 
under  the  laws  of  such  state,  and  npon  their 
agents."  The  Western  &  Southern  Life  In- 
surance Company  is  a  corporation  organized 
under  the  laws  of  Ohio,  having  its  princi- 
pal office  in  Cincinnati.  It  paid  its  taxes 
regularly  to  the  state  under  section  4226, 
Ky.  St,  (Rnssell's  St  |  6006),  which  pro- 
vides that  every  insurance  company  shall 
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pay  a  tax  of  $2  upon  eacb  |100  of  premlnms 
collected  by  It.  The  laws  of  Ohio  provide 
tbat  life  Issarance  companies  doing  business 
In  that  state  mnst  pay  a  tax  of  2^  per  cent, 
of  the  annual  gross  premiums.  This  suit 
was  brought  by  the  commonwealth  against 
the  Western  &  Southern  Life  Insurance 
Company  to  recover  the  amount  of  one-half 
of  1  per  cent,  of  the  annual  gross  premiums 
received  by  It  In  the  state,  on  the  ground 
that,  as  Kentucky  companies  are  required 
to  pay  at  the  rate  of  2^  per  cent  in  Ohio, 
Ohio  companies  should  pay  at  a  like  rate  In 
this  state.  The  circuit  court  entered  Judg- 
ment against  the  defendant  for  the  amount 
Claimed,  and  it  appeals. 

The  only  question  to  be  determined  on  the 
appeal  is  the  validity  of  section  637,  Ky. 
St,  In  so  far  as  it  makes  the  amount  of  the 
taxes  which  the  taxpayer  is  to  pay  depend- 
ent upon  the  law  of  the  state  where  the  tax- 
payer has  his  domicile.  We  have  no  doubt 
that  the  Legislature  may  require  of  foreign 
companies  the  same  deposits,  examinations, 
obligations,  and  the  like  which  are  require 
ed  by  the  state  of  their  domicile  from  Ken- 
tncky  companies;  but  whether  the  amount 
of  taxes  to  be  paid  here  may  be  made  to 
depend  upon  the  law  in  force  at  the  resi- 
dence of  the  foreign  companies  Is  a  differ- 
ent question.  It  would  not  be  contended 
tliat  if  Ohio  taxed  insurance  companies  at 
1  per  cent  of  the  yearly  premiums,  Ohio 
companies  could  do  business  here  by  'paying 
at  the  rate  of  1  per  cent,  although  other 
companies  paid  taxes  at  the  rate  of  2  per 
cent  We  have  been  referred  to  a  number 
of  decisions  upholding  this  retaliatory  leg- 
islation; but  in  a  number  of  the  cases  the 
qnestion  of  taxation  was  not  presented,  and 
hi  others  the  decision  of  the  court  turned 
upon  provisions  of  the  Constitution  different 
from  onr  Constitution.  Thus  the  case  of 
Talbott  T.  Fidelity  &  Casualty  Co.,  74  Md. 
963,  22  AtL  396,  18  L.  R.  A.  584,  involved 
Blmply  the  question  whether  Maryland  might 
exclude  New  York  companies  when  New 
York  exdnded  Maryland  companies.  Phil- 
lips V.  Fidelity  &  Casualty  Co.,  77  Iowa, 
M8.  42  N.  W.  509,  turned  upon  the  question 
whether  Iowa  might  prohibit  a  foreign  in- 
nirance  company  from  making  more  than 
one  kind  of  insurance  In  that  state,  when 
by  the  law  of  its  domicile  foreign  compa- 
nies were  permitted  there  to  make  only  one 
kind  of  insurance.  Union  Central  Life  Insur- 
ance Co.  V.  Durfee,  164  111.  186,  45  N.  B.  441, 
vas  rested  upon  a  provision  of  the  Constl- 
tntion  of  Illinois,  which,  as  held,  gave  the 
General  Assembly  full  power  to  so  regulate 
the  matter.  Such  a  statute  was  upheld  In 
People  V.  Fire  Association,  92  N.  Y.  811, 
44  Am.  Rep.  880,  Pbcenlx  Ins.  Co.  v.  Welch, 
29  Kan.  872,  Goldsmith  v.  Home  Ins.  Co., 
IQ  Ga.  379,  State  v.  Insurance  Co.,  116  Ind. 
257,  17  N.  E.  574,  and  Haverhill  Ins.  Co.  v. 
Prescott,  42  N.  H.  647,  80  Am.  Dec.  123.    In 


passing  on  the  question  the  Kansas  court  ex- 
pressly said  that  the  Legislature  may  con- 
stitutlpnally  pass  a  law  whose  operation  la 
made  to  depend  upon  some  contingency;  and 
the  other  opinions,  while  they  do  not  ex- 
pressly say  this,  are  evidently  based  upon 
that  construction  of  the  state  Constitution. 
It  was  held  la  Fire  Association  v.  New 
York.  119  U.  S.  110,  7  Sup.  Ct  lOS,  80  L. 
Ed.  342,  that  such  a  statute  does  not  in- 
fringe any  provision  of  the  Constitution  of 
the  United  States. 

But  still  the  question  remains:  Is  It  in 
keeping  with  the  Constitution  of  Kentucky? 
Section  60  of  the  Constitution  provides  that, 
with  certain  exceptions  not  material  here, 
no  law  shall  be  enacted  to  take  effect  upon 
the  approval  of  any  other  authority  than  the 
General  Assembly.  Section  171  provides  as 
follows:  "The  General  Assembly  shall  pro- 
vide by  law  an  annual  tax  which,  with  oth- 
er resources,  shall  be  sufficient  to  defray  the 
estimated  expenses  of  the  commonwealth 
for  each  fiscal  year.  Taxes  shall  be  levied 
and  collected  for  public  purposes  only.  They 
shall  be  uniform  upon  all  property  subject 
to  taxation  within  the  territorial  limits  of 
the  authority  levying  the  tax;  and  all  taxes 
shall  be  levied  and  collected  by  general 
laws."  Section  180  provides:  "Every  act 
enacted  by  the  General  Assembly,  and  ev- 
ery ordinance  and  resolution  passed  by  any 
county,  city,  town,  or  municipal  board  or 
local  legislative  body,  levying  a  tax,  shall 
specify  distinctly  the  purpose  for  which 
said  tax  is  levied,  and  no  tax  levied  and  col- 
lected for  one  purpose  shall  ever  be  devot- 
ed to  another  purpose."  Section  181  pro- 
vides: "The  tieneral  Assembly  may  by  gen- 
eral laws  only,  provide  for  the  payment  of 
license  fees  on  franchises,  stock  used  for 
breeding  purposes,  the  various  trades,  occti- 
pations  and  professions,  or  a  special  or  ex- 
cise tax." 

It  will  thus  be  seen  that  the  power  of  the 
Legislature  to  enact  laws  whose  operation 
will  depend  upon  the  approval  of  any  other 
authority  Is  denied,  except  In  the  cases  nam- 
ed in  the  Constitution;  that  the  General  As- 
sembly is  authorized  to  provide  by  law  an 
annual  tax  sufficient  to  defray  the  estimated 
expenses  of  the  commonwealth;  that  these 
taxes  must  be  levied  and  collected  only  by 
general  law;  that  every  act  levying  a  tax 
must  specify  the  purpose  for  which  It  is 
levied;  and  that  the  General  Assembly  may 
by  general  laws  only  provide  for  the  pay- 
ment of  a  license  tax.  The  tax  for  2  per 
cent,  on  the  gross  amount  of  premiums  re- 
ceived by  insurance  companies  is  a  license 
tax.  The  Constitution  clearly  Imposed  upon 
the  General  Assembly  the  duty  of  determin- 
ing what  levy  was  necessary,  and  required 
it  by  a  general  law  to  levy  such  a  tax  as 
was  necessary,  the  tax  to  be  equal  and  uni- 
form. It  was  not  contemplated  by  the  Con- 
stitution that  the  amount  of  taxes  paid  by 
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a  taxpayer  In  Kentucky  abould  depend  upon 
the  amount  of  taxes  paid  by  some  other  cor- 
poration In  the  state  where  the  taxpayer 
has  Its  domicile.  On  the  contrary,  the  Con- 
stitution contemplated  that  the  Legislature 
should  determine  what  tax  should  be  paid, 
and  that  only  the  taxes  necessary  for  the 
support  of  the  government  should  be  levied. 
To  allow  one  person  to  be  taxed  at  one  rate 
and  another  at  a  different  rate,  not  because 
of  any  other  fact  than  to  retaliate  for  the 
mode  in  which  a  corporation  of  this  state 
is  taxed  in  some  other  state,  is  to  lose  sight 
entirely  of  the  fundamental  idea  of  equality 
In  the  public  burdens  aimed  at  in  our  Con- 
stitution. 

The  conclusion  we  have  reached  is  sup- 
ported by  the  decision  of  the  Supreme  Court 
of  Alabama  In  Clark  v.  Mobile.  67  Ala.  217. 
The  court  there  well  said:  "This  section 
of  the  Code  authorizes,  in  effect,  the  Leg- 
islature of  Mississippi,  speaking  through  its 
statutes,  which  are  the  subjects  of  extrinsic 
proof,  and  not  of  Judicial  knowledge,  in  our 
courts,  to  fix  by  law  the  amount  which  the 
Treasurer  of  Alabama  shall  demand  of  ap- 
pellants as  a  license  tax  to  do  an  insurance 
business  In  this  state.  If  the  lawmaking 
power  of  that  state  should,  In  a  day,  modi- 
fy, amend,  or  repeal  their  revenue  laws,  Ipso 
facto,  such  legislative  action  would  modify, 
amend,  or  repeal  the  legal  operation  of  our 
laws,  provided  the  principle  contended  for 
by  appellant's  counsel  Is  a  sound  and  pre- 
vailing one.  This  cannot  be,  for  it  would 
be  confiding  to  a  foreign  Jurisdiction  that 
legislative  discretion  which  the  General  As- 
sembly of  Alabama  are  constitutionally 
bound  to  exercise  themselves,  and  which 
they  cannot  delegate  or  commit  to  another." 
See,  also,  a  note  by  the  editor  in  10  Ins.  Law 
J.  361. 

Retaliation  rarely  brings  about  the  result 
aimed  at  Its  effect  Is  usually  to  intensify 
the  evil.  It  Is  strictly  forbidden  by  Him 
who  taught  as  one  having  authority  and 
not  as  the  scribes;  and  we  are  constrained 
to  believe  that  the  rule  we  have  annoimced 
is  more  In  keeping  with  the  spirit  of  Amer- 
ican institutions  than  the  rule  allowing  tax- 
es to  be  collected  In  one  state,  not  for  pub- 
lic necessity,  but  In  retaliation  for  those  col- 
lected in  another  state  from  foreign  corpo- 
rations doing  business  there.  The  state  may 
exclude  foreign  corporations  from  doing 
business  here  if  it  sees  fit,  and  It  may  im- 
pose such  conditions  as  it  sees  fit  to  impose 
within  the  constitutional  inhibitions.  But 
the  people  of  the  state  who  desire  insurance 
will  not  be  benefited  in  the  end  by  laws 
that  drive  foreign  Insurance  companies  from 
the  state  or  cripple  competition  in  the  in- 
surance business. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  the  circuit  court  to  dis- 
miss the  petition. 


HAMILTON  et  al.  v.  STBEJLB.    BROWN  t. 

SAME.    CROUCH  6t  al.  v.  SAME. 

(Court  of  Appeals   of   Kentucky.      Blarch   17, 

1909.) 

1.  PxTBLic  Lands  (I  151*)— Patewts— Pbiobi- 

TIES. 

A  patent  to  land  previously  patented  is 
void,  under  the  statutes. 

(Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {  431;    Dec.  Dig.  i  151.*] 

2.  Advebse  Possession  (J  40»)— Dubatiok — 

SUFFICIENCT. 

Eight  years'  actual  possession  of  land  Is  io- 
sufficient  to  give  title  by  adverse  possession. 

[Eld.  Note. — For  other  cases,  see  Adverse  Pos- 
session.  Cent.  Dig.  {  160;    Dec.  Dig.  {  40.*] 

8.  Taxation  (|  810*)— Tax  Titles  —  Requi- 

SITES. 

The  statute  requiring  the  original  owner 
of  land,  in  order  to  defeat  a  tax  title,  to  show 
that  the  assessment  of  taxes,  the  levy,  and  sale 
were  defective,  shifted  the  burden  from  the  tax 
sale  purchaser  to  the  owner,  but  did  not  change 
the  rule  that,  before  one  can  obtain  a  com- 
plete tax  title,  each  legal  step  required  by  law 
to  subject  land  to  sale  must  be  complied  with. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1G06;    Dec.  Dig.  i  810.*] 

4.  Taxation  (J  823*)— Inv alio  Tax  Titles — 
Rights  op  Puhchaseb. 

When  a  tax  sale  is  held  invalid,  the  pur- 
chaser is  entitled  to  a  lien  lor  the  amount  paid 
on  the  purchase  for  all  taxes  thereafter  paid  in 
^ood  faith,  with  proper  interest  thereon,  and  for 
improvements  on  and  expenditures  in  caring  for 
the  property,  and  he  is  entitled  to  a  lien  for 
money  expended  in  having  land  surveyed  to  pro- 
tect the  timtier  thereon  against  trespass. 

[Ed.  -Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1632;  Dec.  Dig.  f  825.*] 

5.  Tenancy  in  Couvon  (i  15*)  —  Advebss 
Possession. 

Title  by  adverse  possession  cannot  be  based 
on  the  possession  of  one  of  several  joint  tenants 
or  tenants  in  common,  as  against  the  others, 
where  they  have  no  notice  of  an  adverse  claim. 
[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §§  42-52 ;  Dec  Dig.  I  15.*] 

Appeal  from  Circuit  Court  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  C.  G.  Steele  agaiust  W.  J.  Ham- 
ilton and  others;  Henry  P.  Brown  and  Katie 
D.  Crouch  and  others  intervening.  From  the 
judgment  defendant  Hamilton  and  others. 
Intervener  Brown,  and  interveners  Crouch 
and  others  severally  appeal.  AlUrmed  as  to 
first  and  third  appeals;  reversed  and  re- 
manded as  to  second  appeaL 

T.  Z.  Morrow  and  Brown  &  Brock,  for  ap- 
pellants Hamilton,  Crouch,  and  others.  W. 
L.  Brown,  L.  A.  Nuckols,  and  Ell  H.  Brown, 
Jr.,  for  appellant  Henry  P.  Brown.  James  M. 
Hays,  J.  Smith  Hays,  and  Saml.  O.  Harding, 
for  appellee  OL  O.  Steele. 

NUNN,  J.  On  the  6th  day  of  March,  1907, 
appellee  instituted  this  action  In  trespass 
against  appellants,  W.  J.  Hamilton,  Richard 
Nelson,  and  Daniel  Bamett  for  the  purpose 
of  preventing  further  trespass  by  them  upon 
his  land.  He  alleged  that  he  was  the  owner 
of  three  surreys  situated  on  the  Cumberland 
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river  at  and  near  the  mouth  of  Laurel  river, 
and  In  the  counties  of  Laurel  and  Whitley; 
most  of  it  being  in  Laurel  county.  He  de- 
scribed the  land  by  metes  and  bounds;  one 
tract  containing  190  acres,  one  100  acres, 
and  the  other  750  acres.  It  appears,  not 
clearly,  howeyer,  that  these  surveys  were 
patented,  the  first  in  the  name  of  Benjamlne 
F.  Hemdon,  the  second,  or  the  100-acre  tract, 
In  the  name  of  Richardson  Herndon,  and  the 
tblrd,  the  750-acre  tract,  in  the  name  of  Ben- 
jamlne F.  Herndon,  Samuel  Hogan,  and 
Bicbardson  Herndon.  One  Tompkins,  10  or 
12  years  before  this  action  was  instituted, 
procured  a  patent  for  100  acres  of  land  lying 
wholly  within  the  boundary  of  the  750-acre 
patent,  and  sold  his  claim  to  Richard  Nel- 
MD,  one  of  the  appellants,  who  erected  a 
cabin  on  it,  cleared  and  fenced  about  4 
acres  around  the  house.  These  4  acres  were 
specifically  excluded  in  the  conveyance  to 
appellee  of  the  three  surveys.  Appellants 
did  not  confine  themselves  within  the  4  acres, 
but  cut  timber  beyond  its  boundary.  Hence 
this  suit  Appellants  denied  appellee's  title, 
and  asserted  title  in  themselves.  The  proof 
was  heard,  and  the  court  found  for  appel- 
lee. 

In  our  opinion  the  court  did  not  err  in  this. 
The  testimony  shows  that  npijellants'  pat- 
ent is  of  later  date  than  the  750-acre  patent 
above  referred  to.  Consequently  their  pat- 
ent is  void  under  the  statutes,  and  they  have 
been  in  the  actual  possession  of  their  claim- 
ed boundary  for  only  something  near  eight 
years,  which  is  not  sufficient  to  give  them 
any  right  of  title  by  possession  or  any  title 
whatever.  Appellee's  testimony  shows  title 
in  himself.  The  same  questions  were  consid- 
ered in  the  case  of  Williams  et  al.  v.  Hays, 
93  S.  W.  1003,  29  Ky.  Law  Rep.  683.  Appel- 
lee is  the  vendee  of  Hays,  and  appellants, 
Williams  et  al.,  in  that  case  were  sued  for 
trespass  upon  the  identical  lands  in  contro- 
versy herein,  and  this  court,  on  practically 
the  same  testimony,  adjudged  the  title  to  the 
land  in  Hays,  appellee's  vendor.  We  are 
therefore  of  the  opinion  that  the  Judgment 
of  the  lower  court  is  correct  as  to  these  ap- 
pellants. 

We  will  next  consider  the  appeal  of  Henry 
P.  Brown  against  the  same  appellee.  After 
the  flrst-styled  action  had  been  on  the  docli- 
et  for  Borne  time,  Brown  filed  an  intervening 
petition  and  asked  to  be  made  a  party  defend- 
ant to  appellee's  action.  He  denied  appel- 
lee's ownership  and  alleged  title  in  himself  to 
the  three  surveys  of  land  above  described. 
He  claimed  to  own  it  by  virtue  of  a  pur- 
diase  at  a  tax  sale  made  by  the  sheriff  of 
lAorel  county  in  the  year  1894,  for  the  taxes 
usesaed  against  it  for  the  years  1891,  1892, 
and  1883.  The  amount  of  the  taxes  was  $59, 
«lth  the  cost  added,  making  a  total  of  $67, 
wUch  sum  he  paid  for  the  land.  He  al- 
leged that  he  liad  paid  the  taxes  for  each 
7<ar  shice  to  the  filing  of  his  petition,  and 


had  also  expended  $18S  in  having  the  lands 
surveyed  and  the  outside  boundary  well  mark- 
ed for  the  purpose  of  giving  notice  to  others 
of  his  claim  and  to  protect  the  property 
from  trespassers.  Brown  did  not  content 
himself  with  his  prima  facie  title  by  virtue  of 
bis  deed  from  the  sheriff,  but  undertook  to 
allege  and  prove  that  all  necessary  steps 
were  taken  to  pass  a  good  title  under  the 
statutes.  Appellee  controverted  appellant's 
pleading,  but  produced  no  testimony.  He  re- 
lied upon  the  defects  and  irregularities  shown 
by  appellant's  testimony.  The  lower  court 
adjudged  tliat  Brown  did  not  obtain  a  good 
title  to  the  land  in  controversy  by  his  deed, 
but  gave  him  Judgment  for  the  money  he 
paid  at  the  sale  and  for  all  money  he  had 
paid  as  taxes  on  the  land  since  his  alleged 
purchase,  but  dismissed  his  claim  for  the 
1188. 

We  do  not  feel  warranted  in  disturbing  the 
action  of  the  lower  court  with  reference  to 
his  claim  of  title  to  the  land.  See  the  cases 
of  Durrett  v.  Stewart,  88  Ky.  665,  11  S.  W. 
773,  and  Jones  v.  Miracle,  93  Ky.  639,  21  S. 
W.  241.  In  the  last-named  case  the  court 
said :  "In  the  case  of  Durrett  v.  Stewart,  88 
Ky.  605,  11  S.  W.  773,  it  was  said  to  be  well 
settled  that  a  sale  of  property  for  taxes  is 
void  unless  each  legal  step  that  the  law  re- 
quires in  order  to  subject  it  to  sale  has  been 
complied  with.  Moreover,  it  was  held  in 
Magular  v.  Henry,  84  Ky.  1,  4  Am.  St.  Rep. 
182,  that  it  was  not  in  the  power  of  the  leg- 
islative department  to  make  a  tax  deed  con- 
clusive evidence  of  a  complete  title.  •  •  • 
But  It  seems  to  us  there  is  no  reason  for  plac- 
ing the  burden  upon  the  taxpayer  and  orig- 
inal owner  in  any  case,  but,  on  the  contrary, 
a  person  claiming  under  a  tax  deed  should 
be  required  to  show,  in  order  to  resist  re- 
covery by  the  taxpayer  and  owner,  that  he 
has  a  valid  title  acquired  by  strict  compli- 
ance with  statutory  requirement,  for  other- 
wise, while  a  purchaser  at  a  tax  sale  is  al- 
ways In  a  position  to  be  reimbursed  and  plac- 
ed In  statu  quo,  owners  of  land,  sometimes 
nonresident  or  laboring  under  disability  of 
coverture,  infancy,  or  lunacy,  are  liable  to 
have  their  property  sacrificed  or  lost  by  irreg- 
ular or  fraudulent  conduct  of  the  officer  or 
purchaser."  These  cases  were  decided  be- 
fore the  change  in  the  statute  requiring  the 
owner  of  the  land  to  allege  and  prove  that 
the  assessment  of  the  taxes,  the  levy  and  the 
sale  of  the  land  were  defective  and  Irregular. 
In  other  words,  the  statute,  enacted  since  the 
opinions  above  referred  to  were  rendered, 
shifted  the  burden  from  the  purchaser  to 
the  owner  of  the  land;  but  It  did  not  change 
the  rule  as  to  the  requirement  that,  before  a 
person  can  obtain  a  complete  title  under  a 
tax  sale,  each  legal  step  that  the  law  requires 
In  order  to  subject  it  to  sale  must  be  com- 
plied with.  See  the  case  of  Husbands  v. 
PoUvick,  96  S.  W.  825,  29  Ky.  Law  Rep.  890. 
We  have  examined  the  record  with  reference 
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to  this  tax  title,  and  quote  wltb  approyal  the 
words  of  the  lower  court,  viz. :  "A  very  care- 
ful review  of  the  evidence  of  title,  the  assess- 
ment, the  tax  sale,  the  certificate  of  pur- 
chase, and  the  sheriff's  deed  under  which  the 
Intervening  plaintiff,  H.  P.  Brown,  claims  the 
land  herein,  has  convinced  me  that  the  assess- 
ment, sale,  purchase,  certificate  thereof,  and 
the  deed  for  the  land  was  so  Irregular  and 
Imperfect  as  that  it  does  not  confer  upon  him 
any  title  to  any  part  of  the  land  claimed  by 
plaintiff,  Steele,  herein," 

We  are  of  the  opinion,  however,  that  the 
court  erred  to  the  prejudice  of  appellant 
Brown  In  refusing  to  allow  him  the  $188 
claimed  by  him.  When  a  tax  sale  is  held  in- 
valid, the  purchaser  Is  entitled  to  a  lien  for 
and  to  recover  the  amount  paid  on  such 
purchase  and  for  all  taxes  thereafter  paid 
In  good  faith,  with  proper  interest  thereon; 
also  for  improvements  on  and  expenditures 
made  to  care  for  and  protect  the  property. 
It  appears  from  the  proof  that  the  expendi- 
tures for  surveying  and  looking  after  these 
lands  were  made  in  good  faith  and  such  as 
reasonably  appeared  to  be  necessary  to  pro- 
tect the  property.  These  lands  were  situated 
miles  out  in  a  sparsely  settled  country,  and 
persons  were  cutting  and  hauling  off  the  tim- 
ber, and  nothing  could  have  been  more  ben- 
eficial to  care  for  such  property  than  to 
have  it  surveyed  so  that  it  might  be  deter- 
mined where  the  timbers  were  being  cut  and 
who  was  wrongfully  coming  upon  the  land. 
For  this  reason  the  Judgment  as  to  appel- 
lant Brown  is  reversed  and  remanded,  with 
directions  that  his  claim,  with  interest,  be 
'allowed  as  a  lien  on  the  land. 

Lastly,  we  will  consider  the  appeal  in  last- 
styled  case,  Crouch  et  al.  v.  Steele.  After 
the  action  of  appellee  against  Hamilton  et  al. 
had  been  pending  for  some  time,  Crouch  and 
others  filed  an  Intervening  petition,  in  which 
they  alleged  that  they  were  the  owners  of 
one-third  of  the  land  described  In  appellee's 
petition  under  a  deed  from  Richardson  Hem- 
don,  which  is  as  follows:  "This  Indenture 
made  and  entered  Into  this  8th  of  May,  1845, 
between  Richardson  Herndon  of  Knox,  state 
of  Kentucky,  of  the  one  part,  Oliver  Perry 
Herndon  and  Jane  Herndon,  children  of 
Benjamlne  F.  Herndon,  of  county  and  state 
aforesaid,  of  the  other  part,  wltnessetb,  that 
is  to  say:  The  above  Richardson  Herndon 
for  good  will  and  affection  and  for  the  sum 
of  one  dollar  In  hand  paid  by  the  above  Oli- 
ver and  Jane  Herndon  before  the  selling  and 
signing  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bar- 
gained, and  conveyed,  and  by  these  presents 
doth  grant,  bargain,  and  convey,  alien,  and 
confirm  to  the  said  Oliver  P.  Herndon  and 
Jane  Herndon,  etc.,  all  my  interest  in  the 
several  tracts  of  land  at  mouth  of  Laurel 
river  and  Cumberland  river,  Whitley  county, 
Ky.,  that  is,  two  thirds  of  said  land  entered 
by  myself  or  by  Benjamine  Herndon.    The 


other  third  part  I  give  a  bond  to  Martin 
Beaty  for  his  benefit  to  have  and  to  hold 
the  said  tracts  or  parcels  of  land  and  agree- 
able to  said  bond,  and  further  give  bequeath 
and  sell  and  tenfirm  to  said  Oliver  and  Jane 
Herndon  the  two  thirds  above-stated  free 
from  me,  my  heirs  or  assigns,  forever,  for 
their  benefit  as  above  stated,  but  from  no 
other  persons  whatsoever.  In  testimony 
whereof  I  hereunto  set  my  hand  and  seal 
the  day  and  date  above  written.  Richardson 
Herndon.  [Seal.]  China  Herndon.  [Seal.]" 
The  certificate  of  acknowledgment  of  the 
above  deed  Is  as  follows:  "Knox  County 
— SB.:  I,  Robert  H.  Redd,  deputy  for  James 
I.  Balllnger,  derk  of  the  county  court  of 
county  aforesaid,  do  certify  that  this  deed 
from  Richardson  Herndon  and  bis  wife. 
China  Herndon,  was  on  the  20th  day  of 
May,  1845,  and  acknowledged  by  the  said 
Richardson  Herndon  to  be  bis  act  and  deed 
and  the  said  China  Herndon,  wife  of  the  said 
Richardson  Herndon,  being  by  me  examined 
privately  and  apart  from  her  husband,  de- 
clared that  she  did  freely  and  voluntarily 
seal  and  deliver  the  said  writing  and  wishes 
not  to  retract  it,  and  acknowledged  the  said 
writing  again  shown  and  explained  to  her  to 
be  her  act  and  deed,  and  consented  that  the 
same  may  be  recorded,  whereupon  the  said 
hath  been  duly  admitted  to  record  In  my 
office.  Att:  Robert  H.  Redd,  D.  0.  K.  0.  C." 
They  alleged  that  Jane  Herndon,  one  of 
the  grantees  in  the  above  deed,  afterwards 

intermarried  with  one  NeUson,  and 

that  there  were  bom  to  her  by  this  marriage 
only  two  children,  Nellie  and  Sallle.  Nellie 
intermarried  with  George  S.  Crouch,  and  to 
this  marriage  there  were  bom  only  two  chil- 
dren, Katie  D.  and  Janie  R.  Sallle  inter- 
married with  A.  G.  Stewart,  and  there  were 
bom  to  her  by  this  marriage  only  three  chil- 
dren, Alex  v.,  Gaines  F.,  and  Benjamine  R. 
Stewart,  all  of  whom  are  appellants  herein. 
They  alleged:  that  their  mothers,  Sallie  and 
Nellie,  and  their  grandmother,  Jane  Herndon, 
died  many  years  ago  intestate;  that  they 
were  the  only  living  children  or  grandchil- 
dren and  only  lineal  descendants  and  heirs 
at  law  of  Jane  Herndon,  and  as  such  were 
tb^  owners  of  the  one  undivided  one-third  of 
all  the  lands  mentioned  in  the  petition;  that 
appellee,  Steele,  in  violation  of  theit  rights, 
and  in  hostility  to  their  title,  was  claiming  t» 
be  the  owner  of  the  land;  that  be  was  giv- 
ing it  out  in  speech  that  he  was  the  owner, 
and  was  casting  a  cloud  upon  their  title. 
They  alleged  that  they  and  the  appellee  were- 
asserting  title  to  the  land  from  the  same 
source — that  is,  from  Richardson  Herndon — 
and  the  only  claim  appellee  or  bis  vendors- 
bad  to  the  land  was  through  the  deed  of 
Richardson  Herndon  to  O.  P.  Herndon  and 
Jane  Herndon,  and  that  her  interest  had 
never  been  alienated  or  conveyed,  nor  bad: 
their  interest  ever  been  alienated  or  convey- 
ed.  Appellee,  by  a  proper  pleading,  controvert- 
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ed  every  allegation  of  tbelr  pleading,  except 
tte  one  stating  that  they  were  the  only  de- 
acendants,  now  llTlng,  of  grantee,  Jane  Hem- 
don,  and  Interposed  a  plea  of  the  15  and  30 
year  statutes  of  limitations.  Appellants  de- 
nied this  plea,  but  did  not  allege  any  reason 
why  It  was  not  applicable  to  them.  However, 
their  counsel  contend  In  their  briefs  that,  as 
they  were  joint  tenants,  or  tenants  in  com- 
mon, with  appellee  and  bis  remote  vendors, 
tbey  had  no  notice  of  the  adverse  claim  and 
possession  of  the  land  and  are  not  barred 
by  reason  thereof. 

This  principle  is  sound  as  a  general  rule, 
but  the  facts  of  this  case  do  not  support  it 
There  is  not  a  scintilla  of  evidence  in  the 
record  that  appellants  were  joint  owners,  or 
tenants  in  common,  with  appellee  or  bis  re- 
mote vendors.  The  only  allegations  In  ap- 
pellants' pleadings  with  reference  to  this  mat- 
ter were  denied  positively  by  appellee,  and  no 
testimony  was  Introduced  to  support  the  al- 
legations. The  testimony  introduced  shows 
that  appellee  claimed  to  own  this  land  by 
reason  of  a  remote  conveyance  from  one  Jo- 
leph  Logan,  who,  with  his  father,  had  been 
hi  the  actual  adverse  possession  of  the  land 
(or  more  than  40  years  claiming  it  as  agents 
and  tenants  of  one  James  H.  Herndon  and 
bis  heirs.  It  Is  not  shown  when  James  H. 
Herndon  died,  but  it  does  appear  that  be 
died  leaving  eight  children,  and  that  appel- 
lee's vendors  received  a  conveyance  for  this 
land  from  the  eight  children  and  their  de- 
scendants. There  Is  no  testimony  In  the  rec- 
ord showing  that  James  H.  Herndon  was 
wen  related  to  Richardson  Herndon  or  Ben- 
Jamlne  F.  Herndon,  two  of  the  original  gran- 
tees of  the  land;  nor  Is  there  any  proof  In 
the  record  showing  how  James  H.  Herndon 
became  the  owner  or  claimant  of  the  land. 
For  these  reasons  the  contention  of  appel- 
lants' counsel  that,  as  they  were  joint  own- 
ers, or  tenants  in  common,  the  plea  of  the 
statutes  of  limitations  cannot  apply  to  them, 
must  fall.  The  statutes  of  limitations  are 
applicable  to  appellants  as  in  the  first-styled 
case. 

There  is  another  reason  presented  why  ap- 
pellants' claim  to  this  land  cannot  be  sustain- 
ed In  this  action.  It  appears  that  one  L.  E. 
Bryant  agreed,  as  their  agent  and  attorney 
In  fact,  to  investigate  their  title  to  the  land 
and  to  Institute  suit  for  the  recovery  there- 
of, to  famish  the  money  to  prosecute  the  ac- 
tion, and  to  take  one-half  of  the  land  recover- 
ed as  his  compensation.  In  view  of  what  we 
have  already  said,  we  deem  it  unnecessary  to 
pass  npon  this  question. 

For  these  reasons  the  lower  court  did  not 
err  in  dismissing  their  action,  and  the  Judg- 
ment on  their  appeal,  as  well  as  the  appeal 
of  Hamilton  et  al.,  is  affirmed;  and  reversed 
on  the  appeal  of  Henry  P.  Brown,  and  re- 
manded for  a  judgment  consistent  with  this 
opinion. 


LOL^SVILLB  &  B.  R.  CO.  v.  HARDIN  et  al 

(Court  of  Appeals  of  Kentucky.    March  12, 

1909.) 

1.  Ekinent   Domain    (§    307*)  —  Damages — 

RAIX.BOA0 — CONSIKUCTION     THBOUOH     FABU 

— INJUBIES  TO  Tenant. 

The  rights  of  a  farm  tenant  against  a  rail- 
road company  for  injuries  to  his  possession,  in 
constructing  its  roadway  through  the  premises. 
Is  entirely  severable  from  his  landlord's  rights 
under  a  contract  with  the  railroad  company  for 
breach  of  Its  agreement  to  provide  crossings, 
and  hence  it  was  error,  in  an  action  by  the  ten- 
ant against  the  railroad  company  for  injuries 
to  his  possession,  to  give  an  iustructlon  predicat- 
ed on  his  right  to  recover  under  the  contract 
with  his  landlord. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  i  307.*] 

2.  Bkinknt   Domain    (8    155*)  —  Damages  — 

RaILBOAOS— CONSTBUCTION   THBOUQH   FABH 

— Injubies  to  Tenant. 

A  railroad  company  entitled  to  a  right  of 
way  through  a  farm  must  build  its  roadway 
without  unnecessarily  injuring  the  tenant  in  pos- 
session, and  has  no  right  to  build  its  roadway 
in  front  of  his  house  without  furnishing  him  a 
reasonable  way  to  come  and  go  from  it,  and 
if  it  fails  in  this  respect  he  is  entitled  to  a  fair 
remuneration  for  the  inconvenience ;  and  it  could 
not  lawfully  tear  down  the  fences  and  expose 
his  growing  crops  to  wanderin);  cattle  without 
being  answerable  to  him  for  the  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  421 ;    Dec.  Dig.  §  155.*] 

8.  Appeai,  and  Ebbob  ({  882*)— Ebbob  Com- 
mitted BT  Pabty  Complaining  —  Instbuc- 

TIONS. 

_  If  error  in  instructions  given  for  the  pre- 
vailing party  also  went  to  the  jury  in  instruc- 
tions requested  by  the  losing  party,  it  cannot  be 
deemed  prejudicial  to  the  latter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  §{  3591-3C10:  Dec.  Dig.  § 
882,*] 

Appeal  from  Circuit  Court,  Shelby  County. 

"Not  to  be  officially  reported." 

Action  by  John  H.  Hardin  and  others 
against  the  Louisville  &  Eastern  Railroad 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  apiwals.    Affirmed. 

Willis  &  Todd,  for  appellant  Gilbert  & 
Gilbert,  for  appellees. 

BARKER,  J.  Mrs.  Fannie  Harrington 
owned  a  farm  of  160  acres  in  Shelby  coun- 
ty, Ky.  She  sold  to  the  appellant,  Louisville 
&  Eastern  Railroad  Company,  a  right  of  way 
through  her  property,  50  feet  wide,  for  the 
sum  of  ?300,  and  in  the  contract  it  was  stip- 
ulated, among  other  things,  that  the  vendee 
would  construct  for  her  two  grade  crossings 
at  such  places  as  she  should  designate.  Aft- 
er making  this  contract,  Mrs.  Harrington 
leased  the  farm  to  appellee  John  H.  Hardin, 
and  put  him  In  possession  of  it.  The  appel- 
lant, by  and  through  Its  contractors,  con- 
structed the  roadway  through  the  farm,  and 
for  this  purpose  it  was  necessary  to,  and 
they  did,  tear  down  the  fences,  and  make  a 
deep  cut  in  front  of  the  dwelling  house  In 
which  Hardin  resided.  Complaining  that  ap- 
pellant, by  making  the  cut  in  front  of  his 
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house,  had  shut  blm  off  from  the  pike  and 
had  failed  to  construct  for  him  a  reasonable 
way  of  ingress  and  egress  to  and  from  his 
dwelling,  and  also  that  by  tearing  down  his 
fences  and  falling  to  replace  the  same  In  a 
reasonable  time  appellant  permitted  stray 
stock  to  enter  his  place  and  eat,  trample, 
and  otherwise  damage  his  corn  and  oats 
which  were  growing  thereon,  he  instituted 
this  action  against  it,  laying  his  damages  in 
the  sum  of  $500.  After  the  Issues  were  made 
up  by  denial  of  all  the  allegations  of  the  peti- 
tion, a  trial  before  a  Jury  was  had,  which 
resulted  in  a  verdict  In  favor  of  appellee  in 
the  sum  of  $200 ;  and  of  the  Judgment  based 
upon  this  verdict  the  appellant  complains. 

In  so  far  as  the  evidence  which  was  di- 
rected to  the  amount  of  damages  sustained 
by  the  appellee  is  concerned,  it  may  be  said 
that  It  was  very  conflicting,  and  we  are  of 
opinion  that  the  sum  of  $200  is  not  so  ex- 
cessive as  would  authorize  us  to  set  aside  the 
verdict  of  the  Jury  on  that  account. 

The  court,  on  its  own  motion,  instructed 
the  Jury  as  follows :  "No.  1.  If  the  Jury  be- 
lieve from  the  evidence  that  the  defendant, 
the  Louisville  &  Eastern  Railroad  Company, 
while  in  and  about  the  construction  of  said 
railroad,  through  the  farm  occupied  by  the 
plaintiff,  destroyed  his  passway  or  crossings 
out  to  the  public  road,  it  was  their  duty  to 
provide  a  crossing  In  reasonably  good  order 
and  condition,  and  within  a  reasonable  time 
after  the  original  crossing  was  destroyed, 
and  if  the  Jury  believe  from  the  evidence  that 
said  crossing  was  not  provided  In  a  reason- 
able time,  after  the  destruction  of  the  then 
existing  crossing,  they  should  find  for  the 
plaintiff.  No.  2.  If  the  Jury  believe  from  the 
evidence  that  the  defendants,  or  either  of 
them,  agreed  with  Mrs.  Harrington  to  fur- 
nish her  two  grade  crossings  at  any  point 
she  might  designate,  and  they  further  believe 
that  she  did  designate  said  crossings,  and  the 
present  crossings  are  not  at  either  of  the 
places  designated  by  her,  they  should  find  for 
the  plaintiff.  No.  3.  If  the  Jury  believe  from 
the  evidence  that  the  defendant  negligently 
tore  down  plaintiff's  fences,  or  If  they  be- 
lieve from  the  evidence  that  it  was  necessary 
to  tear  down  said  fences  in  the  prosecution  of 
the  construction  of  said  road,  and  defendants 
tore  down  said  fences  and  failed  for  an  un- 
reasonable length  of  time  to  provide  fences  so 
as  not  to  expose  his  farm  and  premises  to  the 
depredations  of  stock,  they  should  find  for 
the  plaintiff." 

To  the  giving  of  each  of  these  instructions 
the  appellant  excepted,  and  thereupon  It  ten- 
dered two  Instructions,  which  the  court,  upon 
Its  motion,  gave  to  the  Jur^.  These  are  as 
follows:  "(a)  The  court  Instructs  the  Jury 
If  they  believe  from  the  evidence  that  plain- 
tiff's landlord  Mrs.  Fannie  Harrington,  grant- 
ed to  the  defendant,  Louisville  &  Eastern 
Railroad  Company,  a  right  of  way  over  her 
land  and  before  the  plaintiff  leased  same. 


then  unless  the  Jury  further  believe  from  the 
evidence  that  the  defendant  in  the  construc- 
tion of  the  Louisville  &  Eastern  Railroad 
broke  or  violated  the  contract  between  Mrs. 
Harrington  and  said  company,  and  by  such 
violation  the  plaintiff  was  damaged  as  here- 
inafter defined,  they  should  find  for  the  de- 
fendant, (b)  If  the  Jury  should  find  for  the 
plaintiff,  they  should  find  such  sum  as  will 
fairly  and  reasonably  compensate  plaintiff 
for  such  damages  which  he  has  sustained, 
if  any,  as  are  the  direct  and  natural  result  of 
defendant's  failure  to  comply  with  the  terms 
of  the  contract  between  Mrs.  Harrington  and 
the  defendant,  Lonlsvllle  &  Eastern  Railroad 
Company,  If  there  was  such  failure,  and  in 
fixing  such  damages,  if  they  find  for  the 
plaintiff,  they  are  confined  to  the  deprivation 
of  ingress  to  and  egress  from  said  farm  of 
Mrs.  Fannie  Harrington  for  plaintifTs  stock 
and  crops,  and  depredation  of  stock  of  other 
persons  on  plaintiff's  premises  resulting  from 
the  violation  of  the  aforesaid  contract,  if 
any,  such  damages  to  be  confined  between 
April  1,  1907,  to  March  1, 1908,  not  exceeding 
in  all  $500,  the  amount  claimed  in  the  petl- 
Uon." 

We  quite  agree  with  appellant  that  the 
court  erred  in  giving  instruction  No.  2.  The 
appellee's  right  to  recover  for  the  injury 
done  to  his  possession  Is  entirely  severable 
from  Mrs.  Harrington's  rights  under  the  con- 
tract. We  do  not  now  express  any  opinion 
as  to  what  Mrs.  Harrington's  rights  are;  It 
being  said  in  the  briefs  that  she  has  an  ac- 
tion for  damages  pending  against  appellant. 
But,  whatever  those  rights  are,  they  have 
nothing  in  common  with  the  rights  of  the  ap- 
pellee here.  The  appellee  was  In  possession 
of  the  farm  under  a  contract  of  lease  from 
the  owner,  and  while  the  appellant  had  a 
right  to  go  through  the  farm  and  build  Its 
roadway,  still  it  was  required  to  do  this 
without  unnecessarily  Injuring  the  tenant  In 
possession.  It  had  no  right  to  build  its  road- 
way in  front  of  his  house  without  furnishing 
him  a  reasonable  way  to  come  and  go  from 
and  to  his  dwelling,  and,  If  it  failed  in  this 
regard,  he  was  entitled  to  a  fair  remunera- 
tion for  the  Inconvenience  sustained.  Nor 
could  it  lawfully  tear  down  the  fences  and 
expose  the  tenant's  growing  crops  to  the  rav- 
ages of  wandering  cattle  without  being  an- 
swerable to  him  for  the  damage  done.  The 
rights  of  the  appellee  were  fairly  and  fully 
expressed  in  instructions  1  and  3.  Instruc- 
tion 2  should  have  been  entirely  omitted. 
But  the .  appellant.  In  the  Instructions  offered 
by  It,  also  grounded  the  right  of  the  tenant 
to  recover  upon  the  contract  existing  between 
Mrs.  Harrington  and  it,  so  that,  if  Instruc- 
tion 2  had  been  entirely  omitted,  the  very  er- 
ror of  which  it  now  complains  would  have 
gone  to  the  Jury  In  its  own  Instructions.  For 
this  reason  we  do  not  deem  the  error  of  giv- 
ing Instruction  2  prejudicial. 

A  careful  reading  of  the  transcript  falls  to 
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dlBcloae  any  Incompetent  eTldence  admitted 
wbich  was  excepted  to  by  appellant. 

These  are  the  only  errors  complained  of  by 
appellant  which  are  contained  In  its  grounds 
for  a  new  trial,  and,  as  they  are  without  mer- 
it, the  Judgment  Is  affirmed. 


COMMONWEALTH  v.  CAMPBELL. 

(Court  ot   Appeals   of   Kentuclcy.     March   24, 
1909.) 

1.  ISTOXICATINQ    LlQOT)BS    (J    6*)  —  LeOISLA- 
nVE  POWEB. 

Under  Const.  {  59.  subsec.  27,  and  Id.  If 
61.  154,  reqniriDs  the  General  Assembly  to  pro- 
Tide  a  ^neral  local  option  law  for  counties, 
cities,  etc.,  and  authorizing  it  to  prescribe  neces- 
sary laws  for  the  prohibition  of  the  sale  of  in- 
tozicatins  liqnors  on  election  days,  etc.,  the  Le^ 
islatare  is  without  authority  to  prohibit  a  citi- 
MB  from  having  in  his  possession  intoxicating 
liquors  for  his  own  use,  though  it  has  power  to 
regnlate  the  sale  of  liquor  or  any  other  use  of  it 
which  in  itself  Is  inimical  to  the  public  health, 
morals,  or  safety. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  4;    Dec.  Dig.  g  6.»] 

2.  CONBTITtJTIONAI.     LAW     (J     81*)   —   POLICK 

PowEB— Right  to  Invade  Pbivacy. 

The  Legislature  cannot  invade  the  privacy 
of  a  citizen  s  life,  and  regulate  his  cononct  in 
matters  in  which  be  alone  is  concerned,  or  pro- 
hibit him  any  liberty  the  exercise  of  which 
Till  not  directly  injure  society. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Uw,  Cent.  Dig.  {  148;    Dec.  Dig.  i  81.*] 

3.  istoxicatino  liquoks  (§  10*)— muwicipal 
Regulation— Vawdity. 

A  city  clothed  with  the  police  power  pos- 
sessed by  the  General  Assembly  and  prohioiting 
the  sale  of  Intoxicating  liquor  within  its  limits 
cannot  prohibit  one  from  having  in  his  posses- 
ion, within  the  city,  intoxicating  liquors  for 
liis  own  use. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquots,  Cent.  Dig.  {  8;    Dec.  Dig.  {  10.*] 

Appeal  from  Circuit  Court,  Jessamine 
County. 

To  be  officially  reported." 

Peter  Campbell  was  charged  with  violat- 
ing an  ordinance  of  the  city  of  Nlcholasvllle, 
and  from  a  Judgment  of  the  circuit  court 
dismissing  the  case,  rendered  on  appeal  from 
a  Judgment  of  conviction,  the  Commonwealth 
appeals.    AfBrmed. 

Everett  B.  Hoover,  Jaa.  Breathitt,  Atty. 
Gen.,  and  Tom  B.  McGregor,  for  the  Com- 
monwealth.   John  H.  Welch,  for  appellee. 

BARKER,  J.  The  appellee,  Peter  Camp- 
beD,  was  arraigned  before  the  police  court  of 
Nlcholasville  (a  city  of  the  fourth  class)  un- 
der the  following  warrant:  "Nichoiasvllle 
Police  Court  The  Commonwealth  of  Ken- 
tacky,  to  the  Chief  of  Police  of  Nlcholasville, 
or  to  Any  Sheriff,  Coroner,  Jailer,  Marshal 
or  Policeman  In  This  State:  Ton  are  com- 
manded to  arrest  Pete  Campbell  and  bring 
him  before  the  Nlcholasville  police  court  to 


answer  to  the  charge  of  said  commonwealth 
(which  sues  for  the  use  and  benefit  of  the 
board  of  councUmen  of  the  city  of  Nlch- 
olasville) of  a  breach  of  the  ordinances  of 
said  city,  to  wit:  Bringing  into  the  town  of 
Nlcholasville  spirituous,  vinous  or  malt  liq- 
uors upon  his  person  or  as  his  personal  bag- 
gage exceeding  a  quart  in  quantity,  commit- 
ted by  him  In  said  city  on  or  before  the  19th 
day  of  February,  1908.  Given  under  my 
hand  as  Judge  of  said  court,  this  19th  day 
of  February,  1908.  John  Traynor,  J.  N.  P. 
C."  He  was  tried  and  found  guilty  In  the 
police  court,  and  a  fine  of  |100  assessed 
against  him.  Upon  appeal  to  the  Jessamine 
circuit  court,  the  Judgment  of  the  police 
court  was  reversed,  and  the  warrant  dis- 
missed. From  this  Judgment  the  common- 
wealth has  appealed. 

The  ordinance,  by  virtue  of  which  the 
warrant  was  issued.  Is  as  follows: 

"An  ordinance  to  regulate  the  carrying,  mov- 
in,  delivering,  transferring  or  distribut- 
ing Intoxicating  liquors  In  the  town  of 
Nlcholasville. 

"Be  It  ordained  by  the  board  of  councUmen 
of  the  town  of  Nlcholasville: 

"(1)  It  shall  be  unlawful  for  any  person 
or  persons,  Individuals  or  corporations,  pub- 
lic or  private  carrier  to  bring  Into,  transfer 
to  any  other  person  or  persons,  corporations, 
carrier  or  agent,  or  servant,  deliver  or  dis- 
tribute In  the  town  of  Nlcholasville,  Ken- 
tucky, any  spirituous,  vinous,  malt  or  oth- 
er Intoxicating  liquor,  regardless  of  the  name 
by  which  It  may  be  called ;  either  In  broken 
or  unbroken  packages,  provided  Individuals 
may  bring  Into  said  town,  upon  their  per- 
son or  as  their  personal  baggage,  and  for 
their  own  private  use,  such  liquors  In  quan- 
tity not  exceeding  one  quart. 

"(2)  Each  package  of  such  spirituous,  vi- 
nous, malt  or  other  Intoxicating  liquor,  re- 
gardless of  the  name  by  which  It  may  be  call- 
ed, whether  broken  or  unbroken  packages, 
brought  into  and  transferred  to  other  person 
or  persons,  corporations,  carrier  or  agents, 
or  servants,  delivered  or  distributed  in  said 
town  shall  constitute  a  separate  offense. 

"(3)  Any  person  or  persons.  Individual  or 
corporation,  public  or  private  carrier  viola- 
ting the  provisions  of  this  ordinance  shall 
be  fined  not  less  than  |50  nor  more  than  $100 
for  each  offense. 

"(4)  Provided  the  provisions  of  this  ordi- 
nance do  not  apply  to  Interstate  commerce 
carriers  when  engaged  in  Interstate  com- 
merce transportation. 

"(5)  This  ordinance  shall  take  effect  and 
be  In  force  from  and  after  Its  passage  and 
publication. 

"Approved  this  7th  day  of  February,  1908. 
"W.   L.    Steele,   Mayor." 

The  following  snbsectlons  of  section  3490, 
Ky.  St  (charter  of  cities  of  the  fourth  class). 
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are  referred  to  In  the  briefs  of  counsel  as 
bavlng  a  bearing  npon  the  question  In  hand : 

'^tie  board  of  council  shall  have  power 
♦    ♦    *    within  the  city— 

"(1)  To  pass  ordinances  not  In  conflict 
with  the  Constitution  or  laws  of  this  state 
or  of  the  United  States,  and  to  impose  and 
collect  license  fees  and  taxes  on  stock  used 
for  breeding  purposes,  and  on  all  franchises, 
trades,  occupations  and  professions." 

"(7)  To  prevent  and  remove  nuisances  at 
the  cost  of  the  owners  or  occnpants,  or  of 
the  parties  npon  whose  ground  they  exist, 
and  define  and  declare  by  ordinance  what 
shall  be  a  nuisance  within  the  limits  of  the 
city,  and  to  punish  by  fine  any  person  for 
causing  or  permitting  a  nulsauca" 

"(27)  The  council  shall  have  power,  by 
ordinance,  to  license,  permit,  regulate  or  re- 
strain the  sale  of  all  kinds- of  vinous,  spiritu- 
ous or  malt  liquors  within  the  limits  of  the 
city,  or  to  restrain  or  prohibit  the  sale  there- 
of within  one  mile  of  the  limits  thereof,  pro- 
vided nothing  herein  shall  be  construed  as 
granting  the  power  or  right  to  one  town  or 
city  to  license,  permit,  regulate,  restrain  or 
prohibit  the  sale  of  vinous,  spirituous  or 
malt  liquors  in  any  other  town  or  city,  and 
may  fix  the  penalty  or  fine  for  violation  of 
an  ordinance  under  this  section  at  any  sum 
not  exceeding  one  hundred  dollars;  provid- 
ed, that  no  license  to  sell  such  liquors,  to 
be  drunk  on  the  premises  where  sold,  grant- 
ed under  this  section,  shall  be  for  a  less 
amount  than  two  hundred  and  fifty  dollars 
nor  for  a  greater  amount  than  one  thousand 
dollars.  For  license  to  sell  same  by  retail, 
for  medical  purposes,  they  may  charge  not 
less  than  fifty  dollars  nor  more  than  five 
hundred  dollars.  For  license  to  sell  same 
by  retail  In  quantities  not  less  than  a  quart 
they  may  charge  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars. 
The  board  of  council  shall,  at  any  time,  have 
the  power  and  authority  to  refuse  to  grant 
any  license,  and  to  suspend  or  revoke  any 
license  granted  under  or  by  virtue  of  the  au- 
thority conferred  by  this  section,  when  the 
board  shall  deem  it  necessary  so  to  do  in 
order  to  preserve  the  peace  or  good  morals 
of  said  towns,  and  said  board  of  council  shall 
be  the  exclusive  judges  of  the  necessity." 

"33.  Said  city  council  shall  have  legisla- 
tive power  to  make  by-laws  and  ordinances 
for  the  carrying  into  effect  of  all  the  powers 
herein  granted  for  the  government  of  the 
city,  and  to  do  all  things  properly  belonging 
to  the  police  of  incorporated  cities.  Said 
board  of  council  may  change  the  boundary 
line  of  any  ward  or  wards  of  any  city  now 
divided  Into  wards,  or  hereafter  divided  Into 
wards,  under  the  provisions  of  this  act,  not 
less  than  sixty  days  previous  to  any  Novem- 
ber election." 

It  will  be  observed  that  the  warrant  issued 
against  the  defendant  charges  him  with 
bringing  Into  the  town  of  Nicholasville  spirit- 
uous, vinous,  or  malt  liquors,  upon  his  per- 


son or  as  his  personal  baggage,  exceeding 
a  quart  in  quantity.  So  far  as  the  warrant 
is  concerned  therefore  there  Is  nothing  to 
negative  the  idea  but  what  the  defendant  had 
the  liquor  for  his  own  use,  and  for  no  other 
purpose.  We  presume  it  will  not  be  contro- 
verted that,  if  the  council  of  Nicholasville 
coifld  limit  the  quantity  of  liquor  which  a 
person  might  have  in  his  possession  for  bis 
own  use  to  a  quart,  it  could  prohibit  bis  hav- 
ing In  his  possession  any  quantity  whatever. 
We  are  confronted  therefore  with  the  propo- 
sition as  to  whether  or  not,  in  tbis  state, 
it  Is  competent  under  the  police  power  for 
any  legislative  body  to  prohibit  the  posses- 
sion or  use  of  liquor  by  one  for  bis  own  ne- 
cessity or  comfort  Broadly  stated,  the  ques- 
tion before  us  is  whether  or  not  it  is  com- 
petent for  the  Legislature  to  prohibit  a  citi- 
zen from  having  In  his  own  possession  spirit- 
uous liquor  for  his  own  use.  It  will  not  re- 
quire any  elucidation  to  show  that.  If  the 
citizen  may  be  prohibited  from  liaving  liq- 
uor in  his  possession,  he  can  be  prohibited 
from  drinking  It,  because,  of  necessity,  no 
one  can  drink  that  which  he  has  not  in  bis 
possession.  So  that  if  it  is  competent  for 
the  legislative  body  of  any  given  city  or 
district,  or  even  the  Legislature  of  the  state, 
to  prohibit  the  citizen  from  having  liquor 
in  his  own  possession,  then  a  new  and  more 
complete  way  has  been  discovered  for  the 
establishment  of  total  prohibition,  not  only 
in  any  precinct,  town,  or  county,  but  through- 
out the  state,  because,  if  it  is  competent  to 
prohibit  the  citizen  from  having  liquor  in 
his  possession,  it  necessarily  follows  that 
he  can  neither  sell  nor  use  It,  as  It  is  a 
physical  impossibility  to  do  either  without 
flrst  having  had  the  possession  of  the  In- 
terdicted liquor. 

When  the  constitutional  convention  was  In 
session,  it  was  confronted  with  the  question 
of  how  the  use  of  spirituous  liquor  should 
be  regulated.  There  were  two  forces  brought 
strongly  to  bear  upon  the  convention:  First, 
there  were  the  Prohibitionists,  who  desired 
to  facilitate  and  advance  in  every  way  the 
means  of  banishing  liquor  from  the  state; 
and,  on  the  other  hand,  there  were  those 
who  were  engaged  in  the  business  of  manu- 
facturing and  selling  liquor,  who  strongly 
advocated  the  utmost  freedom  of  the  citizen 
with,  reference  to  its  use.  The  convention 
gave  patient  and  full  hearing  to  both  parties 
to  this  controversy,  and,  as  a  result,  form- 
ulated a  system  by.  which  the  sale  of  vinous, 
spirituous,  or  malt  liquors  throughout  the 
state  was  to  be  regulated  by  general  laws. 
By  subsection  27  of  section  59  of  the  Consti- 
tution, It  is  provided  that  the  General  Assem- 
bly shall  not  pass  local  or  special  acta  to 
provide  a  means  of  taking  the  sense  of  the 
people  of  any  city,  town,  district,  precinct, 
or  county,  whether  they  wish  to  authorize, 
regulate,  or  prohibit  therein  the  sale  of  vi- 
nous, spirituous,  or  malt  liquors  or  alter  the 
liquor  laws.    And  by  section  61  it  is  provid- 
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ed  that  the  General  Assembly  shall,  "by  gen- 
eral law,  proTide  a  means  whereby  the  sense 
of  tl>e  people  of  any  county,  city,  town,  dis- 
trict or  precinct  may  be  taken,  as  to  wheth- 
er or  not  spirituous,  vinous  or  malt  liquors 
shall  be  sold,  bartered  or  loaned  therein,  or 
the  sale  thereof  regulated.  But  nothing  here- 
in shall  be  construed  to  interfere  with  or  to 
repeal  any  law  in  force  relating  to  the  sale 
or  gift  of  such  liquors.  All  elections  on  this 
question  may  be  held  on  a  day  other  than 
the  regular  election  days."  Section  154  is 
as  follows:  "The  General  Assembly  shall  pre- 
scribe such  laws  as  may  be  necessary  for  the 
restriction  or  prohibition  of  the  sale  or  gift 
of  sphrituous,  vinous  or  malt  liquors  on  elec- 
tion days."  It  win  thus  be  seen  that  the 
Constitution  prescribes  fully  the  power  of 
the  Legislature  with  reference  to  the  regula- 
tion of  liquor.  The  General  Assembly  is  giv- 
en ample  power  by  general  laws  to  submit 
to  the  people  the  question  of  whether  or  not 
any  given  district  shall  have  prohibition,  and 
by  section  154  they  are  authorized  to  pro- 
hibit either  the  sale  or  gift  of  liquor  on  elec- 
tion days. 

Now,  can  It  be  contended  with  any  sliow 
of  reason  that  the  framers  of  the  Constita- 
.tion  Intended  to  leave  the  question  of  the 
retailing  of  liquor  in  a  given  district  to  a 
vote  of  the  majority  of  the  qualified  voters 
in  the  district,  and  yet  leave  it  in  the  power 
of  the  Legislature  upon  its  own  motion  to 
prohibit  the  possession  of  liquor  by  the  citi- 
zen? Before  the  present  Constitution,  it  was 
competent  for  the  Legislature  to  prohibit  the 
sale  of  liquor  by  retail  in  any  county,  town, 
or  district  without  any  vote  being  taken  by 
the  citizens,  or  without  giving  them  any 
voice  in  the  matter ;  but  no  one  doubts  that, 
under  the  present  Constitution,  It  is  not  com- 
petent for  the  Legislature,  without  a  vote 
of  the  citizens,  to  declare  the  retailing  of 
liquor  in  any  part  of  the  state  unlawful. 
How  vain  it  would  be,  then,  for  the  framers 
of  the  Constitution  to  thus  take  from  the 
Legislature  the  power  to  regulate  the  re- 
tailing of  liquor  and  place  that  question 
within  the  competency  of  the  qualified  vot- 
ers, and  yet  leave  within  the  competency  of 
the  Legislature  the  greater  power  of  prohib- 
iting the  citizen  either  from  possessing  liq- 
uor or  using  it  for  his  own  benefit  or  com- 
fort It  is  self-evident  that,  if  the  Legisla- 
ture may  pass  a  general  law  prohibiting  any 
citizen  from  possessing  or  using  liquor  in 
any  quantity,  this  would  in  itself  be  the  most 
perfect  prohibition  law  possible,  because  no 
man  coald  retail  liquor  without  first  having 
possession  of  it  We  cannot  believe  that  the 
framers  of  the  Constitution  intended  to  thus 
carefully  take  from  the  Legislature  the  pow- 
er to  regulate  the  sale  of  liquor,  and  at  the 
•ame  time  leave  with  that  department  of 
the  state  government  the  greater  power  of 
prohibiting  the  possession  or  ownership  of 
liquor.  The  fact  that  the  ConsUtutlon,  by 
•ectlon  154,  leaves  with  the  General  Assem- 
U7S.W.-28 


bly  the  power  of  restricting  or  prohibiting 
the  sale  or  gift  of  liquor  on  election  days, 
clearly  shows  that  the  convention  had  it  in 
mind  that  but  for  this  special  power  the 
Legislature  could  not  even  regulate  the  sale 
of  liquor  on  election  days.  The  history  of 
our  state  from  its  beginning  shows  that  there 
was  never  even  the  claim  of  a  right  on  the 
part  of  the  Legislature  to  interfere  with  the 
citizen  using  liquor  for  his  own  comfort, 
provided  that  in  so  doing  he  committed  no 
offense  against  public  decency  by  being  in- 
toxicated ;  and  we  are  of  opinion  that  it  nev- 
er has  been  within  the  competency  of  the 
Legislature  to  so  restrict  the  liberty  of  the 
citizen,  and  certainly  not  since  the  adoption 
of  the  present  Constitution.  The  Bill  of 
Rights,  which  declares  that  among  the  in- 
alienable rights  possessed  by  the  citizens  la 
that  of  seeking  and  pursuing  their  safety 
and  happiness,  and  tliat  the  absolute  and 
arbitrary  power  over  the  lives,  liberty,  and 
property  of  freeman  exists  nowhere  in  a  re- 
public, not  even  In  the  largest  majority, 
would  be  but  an  empty  sound  if  the  Legisla- 
ture could  prohibit  the  citizen  the  right  of 
owning  or  drinking  liquor,  when  in  so  doing 
he  did  not  offend  the  laws  of  decency  by  be- 
ing intoxicated  in  public.  Man  in  his  natu- 
ral state  has  a  right  to  do  whatever  he 
chooses  and  has  the  power  to  do.  When  he 
becomes  a  member  of  organized  society,  un- 
der governmental  regulation,  he  surrenders, 
of  necessity,  all  of  his  natural  right  the  exer- 
cise of  which  is,  or  may  be,  injurious  to  hia 
fellow  citizens.  This  is  the  price  that  he 
pays  for  governmental  protection,  but  it  is 
not  witliin  the  competency  of  a  free  gov- 
ernment to  invade  the  sanctity  of  the  abso- 
lute rights  of  the  citizen  any  further  than 
the  direct  protection  of  society  requires. 
Therefore  the  question  of  what  a  man  will 
drink,  or  eat  or  own,  provided  the  rights  of 
others  are  not  Invaded,  is  one  which  address- 
es Itself  alone  to  the  will  of  the  citizen.  It 
la  not  within  the  competency  of  government 
to  invade  the  privacy  of  a  citizen's  life  and 
to  regulate  his  conduct  In  matters  in  which 
he  alone  is  concerned,  or  to  prohibit  him 
any  liberty  the  exercise  of  which  will  not 
directly  Injure  society. 

The  difference  between  the  absolute  and 
relative  rights  of  man,  and  the  power  of  the 
government  with  reference  thereto,  is  thus 
set  forth  by  Blackstone  in  his  Commentaries 
on  the  Laws  of  England:  "The  rights  of  per- 
sons considered  in  their  natural  capacities 
are  also  of  two  sorts,  absolute  and  relative: 
Absolute,  which  are  such  as  appertain  and 
belong  to  particular  men,  merely  as  individu- 
als or  single  persons;  relative,  which  are 
incident  to  them  as  members  of  society,  and 
standing  in  various  relations  to  each  other. 
The  first — that  is,  absolute  rights — will  be 
the  subject  of  the  present  chapter.  By  the 
absolute  rights  of  individuals,  we  mean 
those  which  are  so  in  their  primary  and 
strictest  sense;    such   as   would   belong   to 
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tbelr  persona  merely  In  a  state  of  nature, 
and  wMch  every  man  Is  entitled  to  enjoy, 
whether  ont  of  society  or  In  it  But  with 
regard  to  the  absolnte  duties,  which  man  Is 
bound  to  perform  considered  as  a  mere  in- 
dividual, It  Is  not  to  be  expected  that  any 
human  municipal  law  should  at  all  explain 
or  enforce  them.  For  the  end  and  Intent 
of  such  laws  being  only  to  regulate  the  be- 
havior of  mankind,  as  they  are  members  of 
society,  and  stand  in  various  relations  to 
each  other,  they  have  consequently  no  con- 
cern with  any  other  but  social  or  relative 
duties.  Let  a  man  therefore  be  ever  so  aban- 
doned In  his  principles,  or  vicious  in  his 
practice,  provided  he  keeps  his  wickedness 
to  hlmsdf,  and  does  not  ofTend  against  the 
rules  of  public  decency,  he  is  ont  of  the 
reach  of  human  laws.  But  if  he  makes  his 
vices  public,  though  they  be  such  as  seem 
principally  to  affect  himself  (as  drunkenness, 
or  the  like),  they  then  become,  by  the  bad 
example  they  set,  of  pernicious  effects  to  so- 
ciety; and  therefore  It  is  then  the  business 
of  human  laws  to  correct  them.  Here  the 
drcumstances  of  publication  is  what  alters 
the  nature  of  the  case.  Public  sobriety  is 
a  relative  duty,  and  therefore  enjoined  by 
our  laws;  private  sobriety  is  an  absolute  du- 
ty, which,  whether  it  be  performed  or  not, 
human  tribunals  can  never  know;  and 
therefore  they  can  never  enforce  it  by  any 
civil  sanction."    Book  1,  pp.  128,  124. 

Cooley,  in  his  work  on  Ck)nstltutlonaI  Lim- 
itations, thus  states  the  rule  with  reference 
to  sumptuary  laws,  and  the  right  of  the  Leg- 
islature to  enact  them :  "In  former  times 
sumptuary  laws  were  sometimes  passed,  and 
they  were  even  deemed  essential  In  repub- 
lics to  restrain  the  luxury  so  fatal  to  that 
species  of  government.  But  the  ideas  which 
suggested  such  laws  are  now  exploded  utter- 
ly, and  no  one  would  seriously  attempt  to 
Justify  them  in  the  present  age.  The  right 
of  every  man  to  do  what  he  will  with  his 
own,  not  interfering  with  the  reciprocal  right 
of  others,  is  accepted  among  the  fundamen- 
tals of  our  law."    Pages  649,  550. 

John  Stuart  Mill,  in  his  great  work  on 
Liberty,  says:  "The  object  of  this  essay  Is 
to  assert  one  very  simple  principle,  as  enti- 
tled to  govern  absolutely  the  dealings  of  so- 
ciety with  the  individual  in  the  way  of  com- 
pulsion and  control,  whether  the  means  used 
be  physical  force  in  the  form  of  legal  penal- 
ties, or  the  moral  coercion  of  public  opinion. 
That  principle  is  that  the  sole  end  for  which 
mankind  are  warranted,  individually  or  col- 
lectively, in  interfering  with  the  liberty  of 
action  of  any  of  their  numbers  is  self -pro- 
tection. That  the  only  purpose  for  which 
power  can  be  rightfully  exercised  over  any 
member  of  a  civilized  community,  against 
his  will,  is  to  prevent  harm  to  others.  His 
own  good,  either  physical  or  moral,  is  not  a 
BuflScient  warrant  He  cannot  rightfully  be 
compelled  to  do  or  forbear  because  it  will 
be  better  for  him  to  do  so,  because  It  will 


make  him  happier,  because,  in  the  opinions 
of  others,  to  do  so  would  be  wise,  or  even 
right  These  are  good  reasons  for  remon- 
strating with  htm,  or  reasoning  with  him,  or 
persuading  him,  or  entreating  him,  but  not 
for  compelling  him,  or  visiting  him  with  any 
evil,  in  case  be  do  otherwise.  To  Justify 
that,  the  conduct  from  which  it  is  desired 
to  deter  him  must  be  calculated  to  produce 
evil  to  some  one  else.  The  only  part  of  the 
conduct  of  any  one,  for  which  he  is  amena- 
ble to  society,  is  that  which  concerns  others. 
In  the  part  which  merely  concerns  himself, 
his  independence  Is,  of  right  absolute.  Over 
himself,  over  his  own  body  and  mind,  the 
Individual  is  sovereign."  Pages  22,  23.  And 
again:  "Secondly,  the  principle  requires  lib- 
erty of  tastes  and  pursuits ;  of  framing  the 
plan  of  our  life  to  suit  our  own  charac- 
ter ;  of  doing  as  we  like,  subject  to  such  con- 
sequences as  may  follow ;  without  Impedi- 
ment from  our  fellow  creatures,  so  long  as 
what  we  do  does  not  harm  them,  even  though 
they  should  think  our  conduct  foolish,  per- 
verse, or  wrong."     Page  28. 

In  discussing  the  limits  of  the  authority 
of  society  over  the  individual,  our  author 
says:  "Though  society  is  not  founded  on  a 
contract  and  though  no  good  purpose  is 
answered  by  inventing  a  contract  in  order 
to  deduce  social  obligations  from  It,  every 
one  who  receives  the  protection  of  society 
owes  a  return  for  the  benefit  and  the  fact 
of  living  in  society  renders  it  indispensable 
that  each  should  be  bound  to  observe  a  cer- 
tain line  of  conduct  towards  the  rest.  This 
conduct  consists:  First  in  not  injuring  the 
interests  of  one  another,  or  rather  certain 
Interests,  which,  either  by  express  legal  pro- 
vision or  by  tacit  understanding,  ought  to  be 
considered  as  rights ;  and,  secondly,  in  each 
person's  bearing  his  share  (to  be  fixed  on 
some  equitable  principle)  of  the  labors  and 
sacrifices  Incurred  for  defending  the  society 
or  its  members  from  injury  and  molestation. 
These  conditions  society  Is  Justified  in  en- 
forcing, at  all  costs  to  those  who  endeavor  to 
withhold  fulfillment  Nor  is  this  all  that 
society  may  do.  The  acts  of  an  indivldaal 
may  be  hurtful  to  others,  or  wanting  in  due 
consideration  for  their  welfare,  without  go- 
ing the  length  of  violating  any  of  their  con- 
stituted rights.  The  offender  may  then  be 
Justly  pimlshed  by  opinion,  though  not  by 
law.  As  soon  as  any  part  of  a  person's  con- 
duct affects  prejudicially  the  interests  of 
others,  society  has  Jurisdiction  over  it  and 
the  question  whether  the  general  welfare 
will  or  will  not  be  promoted  by  Interfering 
with  It  becomes  open  to  discussion.  But 
there  Is  no  room  for  entertaining  any  such 
question  when  a  person's  conduct  affects  the 
Interests  of  no  persons  besides  himself,  or 
needs  not  affect  them  unless  they  like  (all 
the  persons  concerned  being  of  full  age,  and 
the  ordinary  amount  of  understanding),  in 
all  such  cases  there  should  be  perfect  free- 
dom, legal  and  social,  to  do  the  action  and 
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itand  the  conseqnenceB."  Pages  144,  145  and 
146.  Again :  "In  like  manner,  when  a  per- 
ron disables  himself,  by  conduct  purely  self- 
regarding,  from  the  performance  of  some 
definite  duty  Incumbent  on  him  to  the  pub- 
lic, he  is  guilty  of  a  social  offense.  No  per- 
son ought  to  be  punished  simply  for  being 
drunk,  but  a  soldier  or  a  policeman  should 
be  punished  for  being  drunk  on  duty.  When- 
ever, In  short,  there  Is  a  definite  damage,  or 
a  definite  ttsk  of  damage,  either  to  an  in- 
dirldual  or  to  the  public,  the  case  is  taken 
ont  of  the  province  of  liberty,  and  placed  in 
that  of  morality  or  law."    Pages  157,  158. 

Black,  in  his  work  on  Intorlcating  Liquors 
(page  50,  I  38),  says :  "But  it  is  justly  bdd 
that  a  provision  In  such  a  law  that  no  per- 
BOD,  without  a  state  license,  shall  'keep  in 
hlB  possession,  for  another,  spirituous  liq- 
uors,' is  unconstitutional  and  void.  'The 
keeping  of  liquors  in  his  possession  by  a 
person,  whether  for  himself  or  for  another, 
anless  he  does  so  for  the  illegal  sale  of  it, 
or  for  some  other  Improper  puri>08e,  can  by 
no  possibility  Injure  or  affect  the  health, 
morals,  or  safety  of  the  public,  and  there- 
fore the  statute  prohibiting  such  keeping  in 
possession  is  not  a  legitimate  exertion  of  the 
police  power.  It  is  an  abridgment  of  the 
privileges  and  immunities  of  the  citizen  with- 
out any  legal  justification,  and  therefore 
void.' " 

In  the  case  of  State  v,  Gllman,  33  W.  Va. 
146. 10  S.  E.  283,  6  L.  R.  A.  847,  the  Supreme 
Court  of  West  Virginia  held  that  a  statute 
prohibiting  the  citizen  to  keep  in  his  pos- 
session, for  another,  spirituous  liquors,  is  un- 
constitutional and  void.  It  is  from  the  opin- 
ion in  this  case  that  Black  adopted  the  quo- 
tation given  above.  The  principle  is  rested 
upon  the  broad  proposition  that  every  per- 
son has  a  right  to  keep  or  use  liquor  for 
bis  own  benefit,  or  to  keep  it  for  another, 
provided  In  so  doing  he  does  not  attempt  to 
■ell  it  or  otherwise  use  It  so  as  to  injure 
tbe  publla 

Id  the  case  of  State  v.  Williams,  146  N. 
C.  618,  61  S.  B.  61,  17  L.  R.  A.  (N.  S.)  299, 
It  was  held  by  the  Supreme  Court  of  North 
Carolina  that  a  statute  forbidding  one  un- 
der penalty  to  carry  into  a  county  where  the 
sale  of  intoxicating  liquor  is  prohibited  more 
than  a  half  gallon  of  such  liquor  on  any  one 
day  deprives  him  of  his  constitutional  prop- 
erty right  in  case  he  has  no  intent  to  sell 
it.  In  tbe  opinion  in  this  case  the  question 
before  us  is  most  learnedly  discussed  in  all  of 
its  phases,  and  the  principle  which  we  have 
announced  is  upheld  after  a  review  of  all 
tbe  anthorities. 

In  discussing  the  question  before  us,  we 
bave  aBsiuaed  that  the  general  council  of 
the  city  of  Nicholasville  has  been  clothed 
with  all  the  authority  to  enforce  what  la 
called  the  police  power  which  the  General 
Assemblf  possesses,  and  also  that  the  city 


of  Nicholasville  has  by  regular  proceedings 
prohibited  the  sale  of  liquor  within  its 
boundary ;  but  with  these  assumptions  we 
have  not  been  able  to  uphold  the  warrant 
in  this  case.  It  will  be  observed  that  the 
defendant  is  not  charged  with  having  the 
liquor  In  his  possession  for  the  purpose  of 
selling  it,  or  even  giving  it  to  another.  The 
sole  charge  against  him  Is  that  he  had  It 
in  his  possession,  and  therefore  we  must  pre- 
sume that  he  had  it  there  for  a  lawful  pur- 
pose if  he  could  so  hold  It  Nothing  that  we 
have  said  herein  is  In  derogation  of  the  pow- 
er of  the  state  under  the  Constitution  to* 
regulate  the  sale  of  liquor,  or  any  other  use 
of  It  which  in  Itself  is  inimical  to  the  pub- 
lic health,  morals,  or  safety ;  but  as  spiritu- 
ous liquor  is  a  legitimate  subject  of  property, 
its  ownership  and  possession  cannot  be  de- 
nied when  that  ownership  and  possession 
Is  not  in  Itself  injurious  to  the  public.  The 
right  to  use  liquor  for  one's  own  comfort, 
if  the  use  is  without  direct  injury  to  the  pub- 
lic, is  one  of  the  citizen's  natural  and  inalien- 
able rights,  guaranteed  to  him  by  the  Consti- 
tution, and  cannot  be  abridged  as  long  as 
tbe  absolute  power  of  a  majority  is  limited 
by  our  present  Constitution.  The  theory 
of  our  government  is  to  allow  the  largest  lib- 
erty to  tbe  Individual  commensurate  with 
the  public  safety,  or,  as  it  has  been  other- 
wise expressed,  that  government  is  best 
which  governs  the  least  Under  our  Institu- 
tions there  is  no  room  for  that  inquisitorial 
and  protective  spirit  which  seeks  to  regulate 
the  conduct  of  men  In  matters  in  themselves 
indifferent,  and  to  make  them  conform  to  a 
standard,  not  of  their  own  choosing,  but  tbe 
choosing  of  the  lawgiver;  that  Inquisitorial 
and  protective  spirit  which  seeks  to  pre- 
scribe what  a  man  shall  eat  and  wear,  or 
drink  or  think,  thus  crushing  out  individuali- 
ty and  Insuring  Chinese  inertia  by  the  en- 
forcement of  the  use  of  the  Chinese  shoe  In 
the  matter  of  the  private  conduct  of  man- 
kind. We  hold  that  the  police  power — vague 
and  wide  and  undefined  as  it  is — ^has  limits, 
and  in  matters  such  as  that  we  bave  in  hand 
its  utmost  frontier  is  marked  by  the  maxim : 
"Sic  utere  tuo  nt  allenum  non  Isedas." 

The  judgment  of  the  circuit  court  quash- 
ing tbe  warrant  in  this  case,  Is  affirmed. 


McGOWAN  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     March '  25, 
1900.) 

1.   HOUICIDE     ({     100*)— EVIDENCB— ADMISai- 
BILIT?. 

Where  the  commonwealth  proved  that  accus- 
ed WRB  the  aggressor  and  first  struck  decedent, 
and  then  stabbed  him,  and  accused  showed  that 
decedent  first  struck  him  and  was  in  a  threaten- 
ing attitude  with  a  pistol  when  he  drew  hii 
knife  and  stabbed  decedent,  evidence  of  a  diffi- 
culty between  accused  and  decedent  about  an 
honr  befoie,  and  that  decedent  then  threatened 
accused,  was  admissible  to  show  the  state'  of 
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feelingr  between  the  parties,  and  to  help  illus- 
trate which  one  of  them  struck  the  first  blow 
when  the  fatal  difficulty  occurred. 

[Ckl.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  400 ;   Dec.  Dig.  {  190.*] 

2.  Cbuunai.  Law  (J  366*)— Evidence— Deo- 
I.A8ATI0NS  or  Decedent— Res  Gesta. 

Declaration  of  decedent  made  some  two  or 
three  hours  after  he  was  fatally  stabbed  that 
he  was  to  blame  in  the  difficulty,  and  that  accus- 
ed was  not  to  blame,  is  inadmissible  as  a  part 
of  the  res  gestte. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  819,  820 ;  Dec.  Dig.  i  a«JO.*] 

8.  Homicide  ({  216*)  -Dtino  Deci.abations— 

jbvidence. 

Declaration  of  decedent  made  some  two  or 
three  hours  after  he  was  stabbed,  resulting  in  his 
death  three  days  later,  that  he  was  to  blame  in 
the  difficulty,  and  that  accused  was  not  to 
blame,  is  inadmissible  as  a  dying  declaration,  in 
the  absence  of  testimony  making  it  competent 
as  a  dying  declaration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  J  467;  Dec.  Dig.  i  216.*] 

4.  CantiNAL  Law  (§  41.5*)— Evidence— Dec- 
I.ABATIONS  or  Decedent— Admissibiltt. 
Declaration  of  decedent,  made  some  two  or 
three  hours  after  he  was  fatally  stabbed,  that 
he  was  to  blame  in  the  difficulty,  and  that  ac- 
cused was  not  to  blame,  is  not  competent  as  sub- 
stantive evidence  for  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §8  937-949 ;  Dec.  Dig.  g  415.*] 
6.  Homicide   ($    300*)- Self-Dehense  — Im- 

8TBUCTI0N8. 

Where  the  evidence  was  conflicting  as  to 
whether  decedent  or  accused  struck  the  first 
blow,  an  instruction  that  if  accused  brought  on 
the  difficulty  and  continued  it  up  to  the  time 
of  the  fatal  wounding,  and  in  so  doing  he  made 
the  danger  to  himself,  he  should  not  be  acquit- 
ted on  the  ground  of  self-defense,  was  erroneous 
for  failing  to  define  bow  accused  brought  on  the 
difficulty,  and  the  jury  should  have  been  charged 
that,  if  accused  brought  on  the  difficulty  by 
striking  or  attempting  to  strike  decedent,  he 
should  not  be  excused  on  the  ground  of  self-de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g$  616,  617;    Dec.  Dig.  g  300.*] 

Appeal  from  Circuit  Court,  Russell  County. 
"Not  to  be  officially  reported." 
Henry  McGowan  was  convicted  of  mur- 
der, and  be  appeals.     Reversed,  aud  new 
trial  granted. 

Bertram  &  Phelps,  for  appellant  Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGreg- 
or, Asst  Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  The  Judgment  of  convic- 
tion In  this  case,  which  fixed  the  punishment 
of  the  appellant  at  life  imprisonment,  must 
be  reversed  for  two  reasons:  First,  for  er- 
ror In  excluding  evidence  of  a  quarrel  be- 
tween appellant  and  the  deceased,  Lozler 
Dunbar,  a  short  time  before  the  affray  in 
which  deceased  was  stabbed;  and,  second, 
for  error  In  Instructing  the  Jury  upon  the 
subject  of  self-defense. 

Briefly,  the  facts  are  these:  The  deceas- 
ed and  appellant  were  both  young  men,  and 
previous  to  the  night  of  the  homicide  had 
been  friends.     In  returning  home  about  8 


o'clock  at  night  from  a  church  service,  they 
became  Involved  In  a  difficulty  that  ended 
In  appellant  cutting  deceased  with  a  knife, 
from  the  effects  of  which  he  died  three  days 
afterwards.  Several  persons,  Including  ap- 
pellant and  deceased,  were  walking  along 
the  road  on  the  way  home,  and  appellant, 
who  was  under  the  influence  of  liquor,  was 
a  short  distance  in  front.  He  turned  around, 
walked  back  towards  the  crowd  in  which 
the  deceased .  was,  and,  using  profane  lan- 
guage, dared  anybody  to  flght  him,  accom- 
panying hla  speech  by  walking  up  to  and 
placing  his  hand  on  the  deceased.  The  de- 
ceased requested  him  to  go  away  and  let 
him  alone,  and  a  few  angry  words  were 
exchanged  between  them.  There  Is  conflict 
in  the  evidence  as  to  who  struck  the  first 
blow.  Witnesses  for  the  commonwealth  said 
that  appellant  first  bit  the  deceased,  and 
followed  up  the  blow  by  cutting  blm  with 
a  knife.  The  appellant  testified  that  the  de- 
ceased struck  and  almost  knocked  him  down, 
and  was  In  a  threatening  attitude  with  a 
pistol  when  ha  drew  his  knife  and  stabbed 
him.  While  they  were  at  the  church  house 
about  an  hour  before  deceased  was  stabbed, 
appellant  testified  that  deceased  cursed  him 
and  drew  a  pistol  on  him. 

Asked  to  relate  what  took  place  at  thla 
time,  objection  was  made  by  the  common- 
wealth, sustained  by  the  court,  and  it  was 
avowed  that  the  witness.  If  permitted  to  an- 
swer, would  say:  "I  did  have  some  little 
trouble  with  Lozler  something  like  an  hour 
before  the  cutting.  I  had  some  whisky  hid 
off  a  little  distance  from  Clear  Fork  church, 
which  I  had  put  there  so  as  not  to  carry  it 
about  the  church.  Before  meeting  broke, 
I  went  to  get  it,  and  took  Luclen  Stephens 
with  me  to  give  him  a  drink.  When  we  got 
in  a  short  distance  to  where  the  whisky 
was  hid,  we  saw  two  persons  standing  near 
the  place  where  the  whisky  was;  and  I 
called  to  them,  and  said,  'Boys,  don't  drink 
all  the  whisky  up.'  The  boys  were  Lozler 
Dunbar  and  Esto  Dunbar.     Lozler  said:    'By 

G ,  we  are  not  bothering  your  whisky. 

I  have  got  plenty  of  whisky  aud  plenty  of 
money  to  buy  more.'    I  told  Lozler  I  didn't 

mean  any  harm.     He  said:     'G d 

you,  I  never  got  your  whisky,  but  I  can  whip 
you.'  I  said:  'You  haven't  whipped  me  yet, 
but  I  don't  want  any  trouble.'  Lozler  had 
a  pistol  In  his  hand,  and  said  If  I  come  over 
there  he  would  shoot  me.  I  told  blm  I 
wasn't  coming  over  to  where  he  was,  and 

he  said:    'G d you,  you  had  better 

not'  I  went  on  and  got  my  whisky.  It  had 
not  been  bothered.  I  then  said  to  Lozler: 
'I  don't  want  any  trouble,  and  I  want  to 
make  friends  with  you.'  He  replied:  'I  don't 
give  a  d —  whether  we  are  friends  or  not' 
I  turned  to  go  away,  and  a  pistol  fired 
twice  behind  me,  and  In  a  few  steps  of 
me.     I  don't  know  who  fired  It.     I  saw  no 
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one  there  with  a  pistol  but  Lozler  Dunbar. 
He  had  It  In  his  band  when  I  turned  to  go 
away."  He  offered  to  make  the  same  evi- 
dence by  one  or  two  other  witnesses.  In 
onr  opinion  this  evidence  was  competent 
to  show  the  state  of  feeling  between  the 
parties,  and  to  help  Illustrate  which  one 
of  them  struck  the  first  blow  when  the  final 
affray  took  place  between  them.  The  ap- 
pellant also  offered  to  prove  that  some  two 
or  three  hours  after  Dunbar  was  cut  he  said 
"that  he  was  to  blame  In  the  difficulty,  and 
that  Henry  McGowan  was  not  to  blame  for 
It"  The  ruling  of  the  court  In  rejecting  this 
offered  evidence  was  correct  No  testimony 
was  offered  to  make  It  competent  as  a  dy- 
ing declaration,  and  It  was  too  remote  In 
time  and  distance  from  the  scene  of  the  dif- 
ficulty to  make  it  competent  as  a  part  of 
the  res  gestae.  Neither  was  It  on  any  ground 
competent  as  substantive  evidence  In  be- 
half of  the  accused.  If  evidence  of  this 
character  was  admitted,  not  as  a  dying  dec- 
laration or  as  a  part  of  the  res  gestae,  the 
commonwealth  would  often  be  defeated  by 
hearsay  evidence  of  real  or  pretended  dec- 
larations of  the  prosecuting  witness. 

The  court  In  the  instruction  defining  the 
right  of  self-defense  qualified  it  by  this  lan- 
guage: "But  If  the  Jury  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  sought  and  brought  on  the  dif- 
ficulty with  deceased,  and  continued  or  en- 
gaged In  and  urged  it  up  to  and  Including 
the  time  of  the  cutting  and  wounding,  and  la 
so  doing  made  the  harm  or  danger  to  him- 
self. If  any  there  was,  necessary  or  excusa- 
ble on  the  part  of  the  deceased  In  his  own 
necessary  self-defense,  they  should  not  ac- 
quit or  ezcilse  the  defendant  on  the  ground 
of  self-defense  or  apparent  necessity."  The 
error  in  this  Instruction  is  that  It  falls  to 
define  how  the  defendant  "brought  on  the 
difficulty."  The  Jury  should  have  been  In- 
structed that  If  the  defendant  brought  on 
the  difficulty  by  striking  or  attempting  to 
strike  the  deceased,  or  by  cutting  or  at- 
tempting to  cut  him,  he  should  not  be  ex- 
cused on  the  ground  of  self-defense.  Allen 
V.  Commonwealth,  86  Ky.  643,  6  S.  W.  645; 
Greer  v.  Commonwealth,  85  S.  W.  166,  27 
Ky.  Law  Rep.  333. 

For  the  errors  mentioned,  the  Judgment 
of  the  lower  court  is  reversed,  with  direc- 
tions for  a  new  trial  In  conformity  with 
this  opinion. 


PROBST  et  al.  v.  HINESLEY. 

HINESLEI  V.  BEATTIE  et  al. 

(Court  of  Appeals  of  Kentucky.      March   24, 
1909.) 

1  Aojomnca  Landownebs  (|  8*)  —  Acnow 
roB  Davages  bT  Blastino— Issues,  Pboof, 

AHD  VaBIAWCE. 

A  petition  for  damages  caused  by  an  exca- 
vation lor  a  building,  which  charged  not  only 


that  it  was  a  nuisance,  but  that  It  was  negli- 
gently and  carelessly  done,  warrants  the  recep- 
tion of  testimony  aa  to  blasting  below  a  depth 
to  which  the  petition  charged  that  the  excava- 
tion was  made  and  submission  of  the  question 
to  the  jury. 

[Ed.   Note. — For  other  cases,   see   Adjoining 
Landowners,  Dec.  Dig.  S  8.*] 

2.  Pleadings  (}  398*)  —  Subpbisb  in  Evi- 
dence Intboddced  Tiiebeundeb. 

Parties  cannot  claim  to  be  surprised  by  evi- 
dence as  to  an  issne  where,  prior  to  the  trial, 
a  deposition  was  taken  in  which  the  matter  was 
fully  gone  into  and  discussed. 

[Ed.  Note.— For  other  cases,   see  Pleadings, 
Cent.  Dig.  i  1338;  Dec.  Dig.  S  398.*] 

8.  Adjoining  Landownebs  (5  8*)  —  Danger 
FBOM  Blasting — Question  fob  Jdbt. 

Evidence  held  to  present  a  question  for  the 
jury  whether  damage  was  done  to  adjoining 
proi>erty  by  blasting  in  excavating  for  a  build- 
ing. 

[Ed.   Note.— For   other   cases,   see   Adjoining 
Landowners,  Cent.  Dig.  8  63 ;    Dec.  Dig.  S  8.*] 

4.  Judgment  (|  239*)— Joinder  of  Defend- 
ants—Judgment Against  Pabt. 

In  an  action  for  negligence,  it  was  not  er- 
ror to  permit  all  defendants  to  be  joined  in  one 
suit  and  judgment  go  against  part  of  them. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i  417;   Dec.  Dig.  |  239. 'J 

5.  Torts  (§  22»)— Pebsonb  Liable. 

While  several  may  be  guilty  of  several  and 
distinct  negligent  acts,  yet,  if  their  concurrent 
effect  is  to  produce  an  injury,  they  are  all  liable, 
jointly  and  severally,  and  the  comparative  de- 
gree in  culpability  will  not  affect  the  liability 
of  either. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  {  29;  Dec  Dig.  {  22.»] 

e.  Adjoining  Landownebs  (J  8*)— Action 
fob   Damages  from  Blasting — Questions 

FOB   JUBY. 

In  an  action  for  damages  by  blasting  in  ex- 
cavating for  a  building,  no  error  as  to  the  de- 
fendant principal  contractor  can  be  predicated 
on  a  faihiie  to  hold  as  a  matter  of  law  that  the 
defendant  who  did  the  blasting  for  it  was  an 
independent  contractor,  or  in  not  submitting  this 
question  to  the  jury,  where  the  question  as  to 
the  latter's  ordinal?  care  was  submitted  and  the 
jury  told  to  find  for  him,  unless  they  believed 
that  the  blasting  alone,  or  in  connection  with 
negligence  of  others,  caused,  or  helped  to  bring 
about,  the  defective  condition  of  plaintiff's  wall, 
and  that  the  evidence  showed  he  was  Competent, 
and  they  should  find  for  the  principal  contractor 
unless  they  believed  that  the  blasting  was  natu- 
rally and  reasonably  dangerous  '  to  plaintiff's 
building,  and  that  the  natural  and  probable  re- 
sult was  to  injure  his  property,  and  where,  l>e- 
sides,  the  evidence  showed  that  the  architect 
told  him  to  use  blasting  to  remove  the  concrete 
foundations,  and  that  the  superintendent  of  the 
building,  selected  by  the  principal  contractor, 
was  frequently  present  and  knew  that  the  blast- 
ing was  going  on,  and  that  its  effect  was  fre- 
quently brought  to  the  attention  of  those  in 
charge  of  the  work. 

[Ed.   Note.— For   other  cases,   see   Adjoining 
Landowners,  Cent.  Dig.  t  63;    Dec.  Dig.  {  &*] 

7.  Adjoining  Landownebs  (t  8*)  — Excava- 
tion FOB  Building — When  Liabilitt  fob 
Blasting  Accbues. 

In  an  action  for  damages  to  adjoining  prop- 
erty by  blasting  in  excavating  for  a  building, 
the  court  properly  left  to  the  jury  the  question 
whether,  under  the  circumstances,  the   natnml 
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and   probable   result  was   to  injure   plaintiff's  ] 
property. 

[Ed.   Note.— For  other  cases*   •««  Adjoining 
Landowsera,  Dec  Dig.  t  &*] 
&  Appkai.  and  Esbob  (t  1062*)— Habmixbs 

Ebbor— Failtjbe  to  Subhit  Questions  to 

JUBY. 

In  an  action  for  damages  to  adjoining  prop- 
erty, caused  by  a  subcontractor  in  blasting  in 
excavating  for  a  building,  there  was  no  preju- 
dicial error  in  failing  to  submit  to  the  jury  the 
question  of  whether  the  principal  contractor  bad 
notice  of  the  nuisance  and  took  prompt  means 
to  suppress  it,  where  it  was  conclusively  shown 
that  notice  of  the  blasting  was  brought  home  to 
its  architect  and  its  superintendent,  and  there 
was  no  evidence  that  it  undertook,  after  such 
notice,  to  suppress  the  nuisance. 

[EM.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  |g  4213,  4218 ;  Dec  Dig.  {  1062.  •] 

8.    LiANDLOBD  AND  TKNANT  ({  142*)— MEASUBE 

OF  Damaoes  bt  Thibd  Pkbson  TOB'INJUBT 

TO  Leasehold. 

In  an  action  for  damages  to  a  leasehold, 
caused  by  blasting  an  excavation  for  an  adjoin- 
ing building,  the  court  properly  fixed  the  meas- 
ure of  damages  as  the  diminution  in  the  value 
of  its  use  for  plaintiff's  unexpired  term. 

[Ejd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g  615 ;  Dec.  Dig.  t  142.*] 

10.  Lardlobd  and  Tenant  (J  142*)— Injubt 
TO  Leasehold— Admissibilitt. or  Evidence. 

In  an  action  for  damages  to  a  leasehold, 
caused  by  blasting  in  excavating  for  an  adjoin- 
ing building,  evidence  of  the  amount  of  plain- 
tiff's restaurant  business  and  the  profits  was  ad- 
missible to  determine  the  value  of  the  use  of 
the  property. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  <  142.*] 

11.  Landlobd  and  Tenant  ({  142*)— Action 
fob  Injcbt  to  Leasehold— NoNPATiiENT  of 
R£nt  AS  Defense. 

In  an  action  against  a  third  person  for  dam- 
Hfea  to  a  leasehold,  a  plea  that  plaintiff  was  t>e- 
hind  in  his  rent  Bnd  had  no  rights  under  the 
lease,  is  not  available  where  the  damage  was 
done  prior  to  proceedings  for  his  eviction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec  Dig.  (  142.*] 

Appeals  from  Circuit  Court,  JefferBon  Conn- 
ty,  Common  Pleas  Branch,  Second  District 

«To  be  oflaclally  reported." 

Action  by  George  W.  Hinesley  against 
Lawrence  Jones,  the  Jefferson  Realty  Com- 
pany, Mrs.  Pamela  Beattle,  John  Hoertz  and 
others.  From  a  Judgment  against  certain  de- 
fendants, Including  Herman  Probst  they  ap- 
peal, and  plaintiff  prosecutes  a  cross-appeal 
from  judgment  in  favor  of  Mrs.  Pamela  Beat- 
tie  and  John  Hoertz.  Affirmed  on  both  ap- 
peals. 

O'Neal  &  O'Neal,  for  appellant  Probst  W. 
W.  Watts  and  Kohn,  Baird,  Sloss  &  Kohn, 
for  appellant  Jefferson  Realty  Co.  M.  A.,  D. 
A.  &,  3.  O.  Sachs  and  Augustus  E.  Wilison,  for 
appellee  Hinesley.  Clem  W.  Hugglns,  for  ap- 
pellee Hoerts.  Wallace  A.  McKay,  for  appel- 
lees GalTin  A  Fox.  a  B.  Seymour,  for  ap- 
pellee Beattle. 

CLAT,  C.  Lawrence  and  Saunders  Jones 
were  the  owners  of  a  lot  situated  on  the 
southwest  comer  of  Fourth  and  Jefferson 


streets,  In  the  dty  of  Lonlsrllle,  upon  which 
stood  the  Masonic  Temple  bnilding.    In  No- 
vember, 1903,  the  improvements  on  this  lot 
were  destroyed  by  fire.    The  old  walls  were 
torn  down,  and  the  property  remained  vacant 
until  October,  1005.     In  the  meantime  the 
Joneses  conveyed  the  lot  to  the  Jefferson  Re- 
alty Company.    In  the  fall  of  1905  the  Jeffer- 
son Realty  Company  entered  Into  a  contract 
with  certain  persons  for  the  erection  of  a 
large  building  on  the  lot    The  building  Is 
now  known  as  the  "Paul  Jones  building." 
Galvin  t  Fox  were  the  contractors  who  un- 
dertook to  clean  off  the  premises  and  remove 
the  debris  and  foundation  walls  of  the  de- 
stroyed building.    Another  contract  was  made 
by  the  Jefferson  Realty  Company  with  Her- 
man Probst  to  do  certain  work  In  connection 
with   the  erection  of  the  building.     Probst 
then  subcontracted  with  Galvin  &  Fox  to  dig 
the  trenches  and  do  part  of  the  general  ex- 
cavating for  the  new  building.    Mrs.  Pamela 
Beattle  owned  the  house  and  lot  adjoiuiug 
the  old  Masonic  Temple  on  the  west     The 
house   thereon   was   occupied   and   used   by 
George  W.  Hinesley  as  a  restaurant.     This 
restaurant  was  known  as  the  "Euglish  Kitch- 
en."     Notice   in   writing    was    served   upon 
Mrs.  Beattle,  the  owner,  giving  full  details  of 
the  nature  and  character  of  excavating  that 
would  be  done  upon  the  Paul  Jones  property, 
and  the  time  when  the  work  would  begin. 
Mrs.  Beattle  In  turn  notified  Hinesley.    When 
the  west  wall  of  the  Masonic  Temple  had 
been  removed,  the  wall  of  the  English  Kitch- 
en was  left  exposed.    The  earth  beneath  was 
soft,  and  the  foundation  extended  to  a  deptti 
of  only  three  feet     Mrs.  Beattle,  after  con- 
ference  with    Hinesley,    employed    Kenneth 
McDonald,  Jr.,  as  architect  to  make  plans 
and  specifications  for  the  underpinning  of  her 
east  wall.    Plans  were  drawn,  and  the  con- 
tract for  this  work  let  to  Galvin  &  Fox,  who 
In  turn  sublet  the  contract  for  the  masonry 
part  of  the  underpinning  to  John   Hoertz. 
The  excavating  on  the  Paul  Jones  lot  was 
made  to  a  depth  of  19  feet  below  the  street 
level.    Below  this  level  60-odd  pier  pita  were 
dug;   each  pit  being  about  14  feet  wide  and 
27  feet  10  inches  deep.    After  the  work  had 
progressed  to  some  extent.  It  was  found  that 
part  of  the  excavating   called   "pier  pits," 
though  made  according  to  plans  and  specifi- 
cations, were  not  deep  enough,  and  thti  con- 
tractor, Probst  was  directed  by  the  architect 
of  the  Jefferson  Realty  Company  to   make 
them  deeper  by  blasting  them  out  with  dyna- 
mite.   This  blasting  was  done  by  Probst,  and 
lasted  for  four  or  five  days.    While  the  work 
of  excavating  and  underpinning  was  going  on, 
the  walls  of  the  English  Kitchen  cracked  and 
bulged  out  and  pulled  away  from  the  rafters. 
Sometimes  part  of  the  ceiling  would  fall  on 
guests  who  were  at  dinner  in  the  restaurant 
Soon  thereafter  the  building  was  condemn- 
ed by  the  authorities  of  the  city  of  Louis- 


•For  other  caaes  see  tame  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  U07  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


Kjr.) 


PROBST  V.  HINESLBT. 


391 


Tllle  and  ordered  to  be  torn  down.  At  this 
time  Hlnesley  had  a  lease  on  the  premises 
in  question,  which  extended  to  Jnly,  1906. 
He  vacated  the  building  on  January  15,  1906. 
On  February  6,  1906,  Hinesley  instituted 
this  action  against  the  defendants  Lawrence 
and  Sannders  Jones  (who  were  dismissed  on 
peremptory  Instructions),  the  Jefferson  Real- 
ty Company,  Herman  Probst,  Galvln  &  Fox, 
Pamela  Seattle,  and  John  Hoertz.  The  peti- 
tion charges  that  the  work  of  excavating,  re- 
moral  of  earth,  and  underpinning,  made  and 
undertaken  by  the  defendants,  were  from 
their  Tery  Character  a  nuisance  and  danger- 
ous to  the  house  and  premises  under  lease 
and  occupied  by  plaintiff.  The  petition  then 
charges  that  the  damages  to  plaintiff  were 
caused  by  said  excavation  and  underpinning, 
and  the  careless  and  negligent  manner  in 
which  said  excavation  and  underpinning  were 
done  by  defendants.  Negligence  was  denied 
by  all  the  defendants,  and  the  realty  com- 
pany and  Mrs.  Pamela  Beattie  also  entered 
a  plea  of  nonliability  because  the  work  was 
done  by  an  independent  contractor.  Trial  be- 
fore a  Jury  resulted  In  a  verdict  in  favor  of 
Hinesley,  against  the  Jefferson  Realty  Com- 
pany, Herman  Probst,  and  Galvin  A  Fox,  for 
the  sum  of  $2,600,  and  Judgment  was  enter- 
ed accordingly.  There  being  no  finding 
against  Mrs.  Beattie  and  John  Hoertz,  Judg- 
ment was  entered  in  their  favor.  From  this 
Judgment  the  Jefferson  Realty  Company,  Her- 
man Probst,  and  Galvin  ft  Fox  prosecute  this 
appeal,  and  George  W.  Hinesley  prosecutes 
a  cross-appeal  as  to  Mrs.  Beattie  and  Jolin 
Hoertz. 

It  would  extend  this  opinion  to  too  great 
length  to  set  out  In  detail  the  various  ques- 
tions raised  on  the  appeal.  We' shall  briefly 
discuss  those  tliat  we  deem  necessary  to  con- 
sider. 

As  the  petition  charged  that  the  excavation 
was  done  to  a  depth  of  19  feet,  and  subse- 
quently, in  reference  to  the  damage  sustain- 
ed, spoke  of  said  excavation,  and  as  the  blast- 
ing was  done  at  a  depth  greater  than  this  and 
was  only  for  the  purpose  of  removing  the 
foundations  after  they  had  been  found  to  be 
of  insnfficlent  depth.  It  Is  insisted  that  the 
court  improperly  received  testimony  on  the 
question  of  blasting,  and  Improperly  submit- 
ted this  question  to  the  Jury.  We  cannot  ac- 
cede to  the  view  that  the  evidence  of  excava- 
tions to  a  depth  greater  than  19  feet  should 
have  been  excluded  because  the  i)etltion 
spoke  of  excavations  made  only  to  that  depth. 
This  would  be  taking  entirely  too  narrow  a 
view  of  the  allegations  of  the  petition.  The 
petition  charges,  not  only  that  the  excava- 
tion was  of  such  a  character  as  to  constitute 
a  nuisance,  bat  that  it  was  negligently  and 
carelessly  done.  Under  these  circumstances, 
we  think  any  evidence  of  the  manner  in 
which  it  was  done  and  the  dangerous  charac- 
ter of  the  means  employed  was  perfectly 
proper.  Indeed,  the  questions  of  blasting, 
uid  of  whether  or  not  it  was  done  with  ordi- 


nary care,  and  the  question  of  underpinning, 
were  the  only  ones  submitted  to  the  Jury. 
Appellants  could  not  have  been  surprised  by 
the  evidence  in  regard  to  the  blasting,  for 
some  time  prior  to  the  trial  a  deposition  was 
taken,  in  which  the  matter  of  the  blasting  was 
fully  gone  into  and  discussed.  A  very  sharp 
issue  was  made  as  to  whether  or  not  any 
of  the  damage  was  done  by  blasting.  The  tes- 
timony for  Hinesley  was  to  the  effect  that 
whenever  a  blast  took  place  the  house  was 
violently  shaken,  and  the  celling  fell  on  his 
guests.  The  shock  from  the  blast  was  also 
felt  some  distance  away.  The  testimony  for 
the  defendants  was  to  the  effect  that  only 
small  quantities  of  powder  were  used  in  the 
blasting,  that  the  place  where  the  blasting 
occurred  was  properly  covered  by  timber, 
and  that  every  care  was  used  In  discharging 
the  blast  It  was  further  shown  that,  be- 
tween the  point  where  the  blasting  was  done 
and  tlie  wall  in  question,  there  was  a  large 
portion  of  ground  consisting  of  sand,  which 
would  counteract  the  effect  of  any  vibration 
caused  by  the  explosion.  There  was  also  tes- 
timony to  the  effect  that  the  underpinning 
was  not  properly  done.  Upon  these  Issues 
there  was  abundant  evidence  upon  which  to 
submit  the  case  to  the  Jury,  and  we  are  un- 
able to  say  that  the  verdict  Is  flagrantly 
against  the  weight  of  the  evidence. 

It  was  not  error  to  permit  all  the  defend- 
ants to  be  Joined  in  one  suit  and  Judgment  to 
go  against  part  of  them.  The  rule  is  now 
well  settled  in  this  state  that  while  several 
may  be  guilty  of  several  and  distinct  negligent 
acts,  yet,  if  their  concurrent  effect  is  to  pro- 
duce an  estimable  injury,  they  are  all  liable 
therefor.  The  comparative  degree  in  the  cul- 
pability of  the  two  will  not  affect  the  liabili- 
ty of  either.  If  both  are  negligent  in  a  man- 
ner contributing  to  the  result,  they  are  liable 
Jointly  and  severally.  Pngh  v.  Chesapeake  ft 
Ohio  R.  B.  Co.,  101  Ky.  77,  89  S.  W.  695,  72 
Am.  St.  Rep.  392;  Brown  v.  Coxe  Bros,  ft 
Co.  (0.  C.)  76  Fed.  689;  Cumberland  Tele- 
phone ft  Telegraph  Co.  v.  Ware's  Adm'r,  115 
Ky.  681,  74  S.  W.  289;  Rutherford  v,  Illi- 
nois Central  R.  R.  Co.,  129  Ky.  15,  85  S.  W. 
199. 

But  it  is  insisted  that  the  court  erred  as  to 
the  Jefferson  Realty  Company  in  not  holding, 
as  a  matter  of  law,  that  Probst  was  an  inde- 
pendent contractor,  or,  at  least,  In  not  sub- 
mitting this  question  to  the  Jury.  As  to  Her- 
man Probst,  the  question  whether  or  not  he 
exercised  ordinary  care  with  reference  to  the 
blasting  was  submitted  to  the  Jury.  Indeed, 
the  Jury  were  told  to  find  for  the  defendant 
Probst,  unless  they  believed  from  the  evi- 
dence that  the  blasting  as  done  was  not  in 
the  exercise  of  ordinary  care,  and  unless  they 
further  believed  from  the  evidence  that  the 
blasting  alone,  or  In  connection  with  the  neg- 
ligence of  others,  caused  or  helped  to  bring 
about  the  defective  condition  of  the  wall.  As 
to  the  Jefferson  Realty  Company,  the  Jury 
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were  told  that  the  evidence  In  the  case  show- 
ed that  Andrews,  the  architect,  was  compe- 
tent and  capable,  that  Probst  was  competent 
as  a  contractor,  and  that  they  should  find  for 
the  Jefferson  Realty  Company,  unless  they 
believed  that  the  blasting  was  naturally 
and  reasonably  dangerous  and  unsafe  to  the 
building  of  the  plaintiff,  and  that  the  natural 
and  probable  result  of  such  blasting  was  to 
injure  the  plalntifTs  property.  It  will  be  olh 
serred  that  this  instruction  does  not  in  any 
sense  make  the  realty  company  liable  for  the 
negligent  manner  in  which  the  blasting  was 
done.  The  evidence  shows  that  Andrews  told 
Probst  to  use  blasting  for  the  purpose  of  re- 
moving the  concrete  foundations;  also,  that 
the  superintendent  of  the  building,  selected 
by  the  Jefferson  Realty  Company,  was  fre- 
quently present  and  knew  that  the  blasting 
was  going  on;  also,  that  the  effect  of  the 
blasting  was  frequently  brought  to  the  atten- 
tion of  those  in  charge  of  the  work.  Upon 
the  question  of  blasting  there  are  two  classes 
of  cases.  In  one  line  of  cases,  it  is  held  that 
injuries  to  a  house  from  blasting  caused 
merely  by  the  shaking  of  the  earth  or  pulsa- 
tion of  the  air,  or  both,  give  no  right  of  ac- 
tion in  the  absence  of  negligence  in  doing  the 
blasting.  Benner  t.  Atlantic  Dredging  Co., 
134  N.  X.  156,  31  N.  E.  828,  17  L.  R.  A.  220, 
30  Am.  St  Rep.  649;  Holland  House  Co.  v. 
Baird,  169  N.  Y.  136,  62  N.  E.  149.  In  the 
other  line  of  cases,  it  is  held  that  the  work  of 
blasting  Is  necessarily  and  inherently  dan- 
gerous, and  that  a  person  who  undertakes  to 
blast  near  or  so  close  to  another's  property 
as  to  cause  Injury  assumes  all  risk  of  his 
operation.  Jollet  v.  Barwood,  86  111.  110,  29 
Am.  Rep.  17;  Colton  v.  Onderdonk,  69  Gal. 
155,  10  Pac.  395,  58  Am.  Rep.  556;  City  of 
Logansport  v.  Dick,  70  Ind.  65,  36  Am.  Rep. 
166.  In  the  case  at  bar  the  court  did  not 
fully  adopt  either  one  of  these  views,  but 
very  properly,  we  think,  left  to  the  jury  the 
determination  of  the  question  whether  or  not, 
under  the  circumstances  of  the  case,  the  nat- 
ural and  probable  result  of  the  blasting  was 
to  injure  the  plaintiff's  property.  Unless  the 
jury  so  believed,  they  had  to  find  for  the  Jef- 
ferson Realty  Company.  In  James'  Adm'r  t. 
McMinimy,  93  Ky.  471,  20  S.  W.  435,  40  Am. 
St.  Rep.  200,  the  rule  is  thus  stated:  "But 
where  he  (the  owner  of  the  building),  as  a 
prudent  man,  has  no  reason  to  believe  that 
the  act  contracted  to  be  done  Is  a  nuisance, 
but  is  In  itself  lawful,  and  it  turns  out  dur- 
ing the  progress  of  the  work  that  It  is  neces- 
sary to  create  a  nuisance  in  order  to  do  the 
work,  then  the  contractee  is  not  liable  for  in- 
juries to  third  persons  resulting  from  the 
nuisance  before  he  had  notice  of  its  exist- 
ence. But,  In  such  case,  upon  receiving  no- 
tice, it  would  be  bis  duty  to  take  such  rea- 
sonably prompt  and  efficient  means  as  are 
in  his  power  to  suppress  the  nuisance,  else  he 
will  be  responsible  for  injuries  to  third  per- 
sons resulting  from  the  noiaance  after  no- 


tice. See  Wood  mn  Master  8c  Servant,  pp. 
598-612;  Robinson  v.  Webb,  11  Bush,  480." 
While  the  court,  in  the  case  before  us,  did 
not  submit  to  the  jury  the  question  of  wheth- 
er or  not  the  Jefferson  Realty  Company  had 
notice  of  the  nuisance,  and  whether  or  not  It 
took  prompt  and  efficient  means  to  suppress 
it,  we  are  of  the  opinion  that  under  the  facts 
of  this  case  tills  was  not  a  prejudicial  error, 
for  it  was  conclusively  shown  by  plaintiff 
(and  there  was  no  evidence  to  the  contrary) 
that  notice  of  the  blasting  was  brought  home 
to  the  architect  and  to  the  Jefferson  Realty 
Company's  superintendent,  and  there  was  no 
evidence  to  the  effect  that  the  Jefferson  Re- 
alty Company  undertook,  after  such  notice, 
to  suppress  the  nuisance. 

It  is  next  insisted  that  the  court  erred  in 
fixing  the  measure  of  damages,  and  in  per- 
mitting evidence  of  the  amount  of  business 
done  by  plaintiff  and  the  profits  thereon.  The 
measure  of  damages,  as  fixed  by  the  court, 
was  the  diminution  of  the  value  of  the  use  of 
the  English  Kitchen  property  for  the  unex- 
pired term  of  plaintiffs  leasehold.  The  evi- 
dence concerning  the  amount  of  business 
done  and  the  profits  thereon  was  permitted 
to  be  heard  by  the  Jury  for  the  purpose  only 
of  assisting  them  in  determining  the  value  of 
the  use  of  the  property.  Under  the  facts  of  this 
case,  we  think  the  measure  of  damages  fixed 
by  the  court  was  proper,  and  that  the  evidence 
referred  to  was  properly  admitted.  Hinesley 
was  not  the  owner  of  the  property.  He  was 
the  tenant  and  In  occupation  of  It  In  the 
case  of  King  v.  Board  of  Council  of  Danville, 
107  S.  W.  1189,  32  Ky.  Law  Rep.  1188,  where 
damages  were  sought  by  the  owner  of  a  mill 
against  a  party  for  building  a  dam  above  his 
mill  and  diverting  the  water  therefrom,  this 
court  held  that  it  was  not  error  to  permit  the 
Introduction  of  evidence  to  the  effect  that 
roller  flour  had  supplanted  burr  flour;  that 
such  evidence  tended  to  show  the  value  of 
the  use  of  the  mill.  And  in  Brown  &  Otto 
V.  Werner,  40  Md.  18.  the  court  said:  "Xow, 
if  the  plaintiff  Is  to  be  allowed  to  recover  for 
this  injury  to  his  business,  it  would  seem  to 
follow,  as  a  necessary  consequence,  that  the 
value  of  that  business  before  the  Injury,  as 
well  as  after,  not  only  might,  but  should,  be 
shown,  as  an  Indispensable  means  of  show- 
ing the  amount  of  loss  from  the  injury.  If 
the  business  were  a  losing  one  to  the  plain- 
tiff before,  his  loss  from  its  being  broken  up 
or  diminished  would  certainly  be  less  than  if 
it  were  a  profitable  one.  It  is  not  the  amount 
of  business  done,  but  the  gain  and  profit 
arising  from  It,  which  constitutes  its  value." 
In  this  case  the  plaintiff  had  an  established 
and  well-advertised  business.  The  building 
and  location  were  known  to  his  customers, 
and  the  value  of  the  use  of  the  building  de- 
pended altogether  upon  the  value  of  the  busi- 
ness done  by  plaintiff. 

The  plea  that  Hinesley  was  behind  In  his 
rent,  and  that  he  therefore  had  no  rights  un- 
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der  hlB  lease,  was  not  aTaUable  by  appel- 
lants. The  damage  was  done  prior  to  the 
proceedings  Instituted  for  the  plaintiff's  evic- 
tion. The  right  to  declare  a  forfeiture  was 
a  personal  right  belonging  to  Mrs.  Beattle. 

In  the  matter  of  tbe  cross-appeal  from  the 
Judgment  In  favor  of  Mrs.  Beattle  and  John 
Hoertz,  we  have  concluded  that  there  Is  no 
error  In  the  record  prejudicial  to  the  sub- 
stantial rights  of  Hlnesley. 

The  judgment  Is  aflBrmed,  both  on  the  orig- 
inal appeal  and  cross-appeaL 


PIDELITT    &    DEPOSIT   CO.    OF    MABT- 

LAND  V.  CHAMPION  ICE  MFO. 

&  COLD  STORAGE  CO. 

(Court  of  Appeals  of   Kentnckx.     March  24, 

1909.) 

1,  BviDEWCB  a  157*)— Necmsitt  o»  Pboduo- 
Dio  Best  Evidence. 

The  beat  evidence  obtajoable  must  be  pro- 
duced by  the  party  who  has  the  burden  of  prov- 
iDE  any  issue. 

[Ed.   Note.— For  other  cases,    see   Evidence, 
Cent.  Dig.  t  460;   Dec.  Dig.  8  157.*] 

2.  Evidence  (|  157*)  —  Best  Evidence  ot 
Amount  of  EMPLort's  Defaixsations. 

The  best  evidence  of  the  amount  of  an  em- 
ploye's defalcations  would  be  the  testimony  of 
witnesses  from  whom  he  collected  the  money 
that  he  failed  to  account  for. 

[Ed.   Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  H  460-462 ;   Dec.  Dig.  i  157.*] 

t.  Evidence  (8  177*)— Pkoof  of  Employ's 
Defalcation— Exception  to  Rule  Requie- 
iso  Best  Evidence. 

If,  from  an  examination  of  the  books  and 
records  of  a  storage  company,  alone,  the  amount 
of  an  employe's  defalcations  may  be  ascertained, 
and  a  summary  of  what  the  books  and  records 
•bowed  was  placed  at  tbe  disposal  of  the  surety 
company  before  the  trial  of  a  suit  against  it 
for  his  default,  and  reasonable  time  and  oppor- 
tunity given  it  to  examine  tbe  same,  a  witness, 
who  examined  them  for  the  storage  company  and 
made  up  the  statement  of  the  losses,  might  be 
offered  by  it,  and  his  summary  offered  in  evi- 
dence, sbowing  the  persons  from  whom  the  em- 
ploye collected  money  and  the  amount  in  each 
case. 

[Ed.  Note.— For  other  cases,   see    Evidence, 
Cent  Dig.  88  557,  570;  Dec.  Dig.  8  177.*] 

4.  Evidence  (8  320*)— Heabsay— Summart  of 

STATEUENTB  by  NUMEBOtTB  PEBSONS. 

In  an  action  on  a  policy  of  fidelity  insur- 
ance, the  amount  of  the  employe's  defalcations 
was  shown  by  a  witness,  who  testified  to  what 
be  ascertained  from  books  of  the  employer  and 
from  persons  who  had  paid  the  employs  money 
not  accounted  for  and  not  shown  by  the  books, 
and  by  a  written  statement  made  by  him  show- 
ing tbe  name  of  each  person  from  whom  the  em- 
ploye received  money  and  the  amount.  In  some 
instances  the  information  in  the  written  state- 
ment was  obtained  from  the  books  and  records 
of  his  employer,  bnt  in  tbe  majority  of  instances 
tbey  did  not  disclose  the  amonnt  paid,  and  it  was 
necessarj-  to  sec  the  persons  who  made  the  pay- 
ments. Held,  that  the  exception  to  the  rule  re- 
8 airing  the  best  evidence,  made  necessary  by 
ie  volume  of  record  evidence  In  i>articular  cas- 
ts, did  not  go  so  far  as  to  authorize  the  admis- 
sion of  such  hearsay  evidence  as  to  the  amonnt 
paid  by  the  different  persons  who  should  have 


been  produced  as  witnesses,  notwithstanding  an 
objection  that  it  would  be  impracticable  and  in- 
volve great  and  unnecessary  expense. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  1201 ;   Dec.  Dig.  8  320.*] 

5.  Trial  (8  40*)— Reception  of  Evidence- 
Numerous  Depositions  as  to  Payments 
Made— Introduction  of  Brief  Summary  of 
Facts. 

If  it  is  necessary  to  take  the  deposition  of  a 
large  number  of  witnesses  to  prove  payments 
made  by  them,  it  would  be  admissible  for  a 
party  offering  their  evidence  to  have  an  intelli- 
gent and  brief  summary  of  the  essential  facts 
stated  by  them  made  up  in  such  form  that  the 
court  or  jury  might  understand  it  without  the 
necessity  of  bearing  all  that  the  witnesses  bad  to 
say. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  90 ;  Dec.  Dig.  8  40.*] 

6.  Insurance  (8  177*)— Fidelity  Insurance 
—  constbuctron  op  bond  —  renewals — 
Amount  of  Liability. 

A  fidelity  bond  provided  that  it  might  be 
continued  from  year  to  year,  at  tbe  option  of 
the  employer,  at  the  same  or  acreed  rates,  so 
long  as  the  surety  company  sboula  consent  to  re- 
ceive it,  in  which  event  the  company  should  re- 
main liable  for  any  act  of  an  employe  between 
its  original  date  and  the  time  to  wnich  it  should 
be  continued,  and  that  the  company  should  be 
bound  for  any  loss  "occurring  during  the  contin- 
nance  of  this  bond,  and  discovered  during  said 
continuance  or  within  six  months  thereafter." 
In  the  original  bond,  which  was  continued  from 
time  to  time,  and  in  the  certificates  of  contin- 
uance, it  was  provided  that  the  company's  lia- 
bility should  not  exceed  a  specified  sum,  whether 
the  loss  occurred  "during  the  term  above  men- 
tioned or  during  any  continuation  or  continua- 
tions thereof,  or  partly  during  the  aaid  term  and 
partly  during  said  continuation  or  continua- 
tions." Beld.  that  the  company  could  not  be 
held  responsible  for  loss  exceeding  the  sum 
specified,  no  matter  when  it  occurred,  provided 
that  it  was  within  the  period  covered  by  the 
bond  or  the  continuation  certificates,  and  that 
each  renewal  could  not  be  treated  in  such  case 
as  a  separate  contract  so  as  to  authorize  recov- 
ery for  an  amount  exceeding  the  sum  specified. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  355;  Dec.  Dig.  8  177.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Di- 
vision. 

"To  be  officially  reported." 

Action  by  the  Champion  Ice  Manufactur- 
ing &  Cold  Storage  Company  against  the 
Fidelity  &  Deposit  Company  of  Maryland 
on  a  fidelity  Insurance  policy.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, with  directions  for  new  trial. 

Jones  &  James  and  Ernst  &  Cassatt,  for 
appellant  S.  D.  Rouse  and  C.  B.  Thomp- 
son, for  appellee. 

CARROLL,  J.  The  appellee  storage  com- 
pany had  In  Its  employ  as  bookkeeper  Ed- 
ward S.  Blick,  and  applied  to  the  appellant 
surety  company  to  execute  a  policy  of  fideli- 
ty Insurance  for  Bllck.  Thereupon  the  sure- 
ty company  executed  its  policy  In  the  sum 
of  $2,500,  guaranteeing  the  fidelity  of  Bllck 
for  one  year  from  the  1st  day  of  July,  1900, 
1  to  the  30tb  day  of  June,  1901.    The  policy, 
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among  other  thlogs,  provided  that  daring 
said  period  "It  Is  hereby  agreed  and  declar- 
ed that  subject  to  the  proTlslons  and  con- 
ditions herein  contained,  which  shall  be  con- 
ditions precedent  to  the  right  on  the  part 
of  the  employer  to  recover  on  this  bond, 
the  company  shall  at  the  expiration  of  three 
months  next  after  proof  of  a  pecuniary  loss 
as  hereinafter  mentioned  has  been  given  to 
the  company,  reimburse  the  employer  to  the 
extent  of  the  sum  of  $2,600.00,  and  no  fur- 
ther; such  pecuniary  loss  as  the  employer 
shall  have  sustained  by  any  act  of  larceny 
oe  embezzlement  on  the  part  of  the  employe 
in  the  performance  of  the  duties  of  the  of- 
fice or  position  In  the  service  of  the  em- 
ployer hereinbefore  referred  to,  as  the  same 
have  been  or  may  hereafter  be  stated  In 
writing  by  the  employer  to  the  company,  and 
occurring  during  the  continuance  of  this 
bond,  and  discovered  during  said  continu- 
ance, or  within  six  months  thereafter,  or 
within  six  months  after  the  death,  resigna- 
tion or  removal  of  the  employ^  from  the 
service  of  the  employer  when  the  same  oc- 
curs prior  to  the  expiration  of  this  bond. 
This  bond  may  be  continued  from  year  to 
year  at  the  option  of  the  employer  at  the 
same  or  an  agreed  rate,  so  long  as  the  com- 
pany shall  consent  to  receive  the  same,  in 
which  event  the  company  shall  remain  lia- 
ble for  any  act  of  larceny  or  embezzlement 
committed  by  the  employ^  between  the  orig- 
inal date  of  this  bond  and  the  time  to  which 
it  shall  have  been  continued,  provided  that 
the  liability  of  the  company  as  surety  for 
the  employ^  to  the  employer  shall  not  ex- 
ceed the  amount  above  written,  whether 
the  loss  shall  occur  during  the  term  above 
named,  or  during  any  continuation  or  con- 
tinuations thereof,  or  partly  during  said 
term  and  partly  during  said  continuation  or 
continuations." 

The  policy  was  continued  from  year  to 
year  until  the  30th  day  of  June,  1906;  the 
certificates  of  continuance  executed  each  year 
being  as  follows:  "In  consideration  of  the 
sum  of  $12.50,  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  hereby  continues  in  force 

bond  No. ,  in  the  amount  of  $2,500.00, 

on  behalf  of  Edward  S.  Bllck,  •  •  ♦ 
subject  to  all  the  covenants  and  conditions 
of  said  original  bond  heretofore  Issued  on 
the  Ist-day  of  July,  1900;  provided,  that 
the  liability  of  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  as  surety  for  the  em- 
ploy6  to  the  employer  shall  not  exceed  the 
amount  above  written,  whether  the  loss 
shall  occur  during  the  term  of  the  bond 
above  named,  or  during  any  continuation  or 
continuations  thereof,  or  partly  during  the 
said  term  and  partly  during  any  continua- 
tion or  continuations  thereof." 

The  storage  company  did  not  discover  any 
defalcations  on  the  part  of  Bllck  until  No- 
vember, 1905,  which  was  within  six  months 
after  the  expiration  of  the  last  continuance 
certificate.     When  the  defalcation  was  dis- 


covered, an  examinatton  of  the  accounts  of 
Blick  was  made  by  an  expert  accountant, 
and  it  was  found  that  the  defalcations  all 
occurred  between  July  1,  1901,  and  July  1, 
1906.  The  amounts  embezzled  during  each 
of  these  years,  beginning  the  1st  of  July 
and  ending  on  the  30th  day  of  June,  were 
as  follows:  In  1901-02,  $34.52;  1903-03, 
$456.29;  1903-04,  $1,011 17;  1904-05.  $1,513.- 
68 — aggregating  $3,015.66.  When  the  defal- 
cation was  discovered,  notice  was  at  once 
given  to  the  surety  company,  and  demand 
made  upon  it  to  reimburse  the  storage  com- 
pany in  the  amount  of  the  loss.  The  surety 
company  declining  to  pay,  this  suit  was 
brought  upon  the  bond  and  the  certificates 
of  continuation.  By  agreement  the  'law  and 
facts  were  submitted  to  the  court,  and  a 
Judgment  rendered  against  the  surety  com- 
pany for  the  fall  amount  of  the  loss.  We 
are  asked  to  reverse  the  Judgment  upoa 
the  following  grounds  pointed  out  in  brief 
of  counsel  for  the  surety  company:  (1)  Be- 
cause there  was  no  competent  evidence  in- 
troduced to  establish  the  alleged  losses  sus- 
tained by  the  storage  company;  and  (2)  be- 
cause the  court,  in  any  event,  erred  in  ren- 
dering a  Judgment  for  a  sum  In  excess  of 
$2,500. 

The  embezzlements  occurred  in  this  way: 
The  storage  company  did  a  large  business 
in  receiving  for  storage  articles  and  goods 
for  a  great  number  of  people.  When  these 
goods  were  received  by  the  storage  com- 
pany, an  entry  would  be  made  upon  the 
books  of  the  articles  received  and  the  name 
of  the  owner,  and  when  the  articles  were 
removed  from  the  storage  warehouse,  Blick 
would  receive  from  the  owner  the  fee  charg- 
ed for  storage  and  give  him  a  receipt  there- 
for, but  would  not  put  upon  the  books  any 
statement  of  the  delivery  or  the  money  re- 
ceived, and  in  this  way  he  embezzled  from 
the  company  and  appropriated  to  his  own 
use  the  amounts  received  from  these  cus- 
tomers. The  owners  of  the  goods  stored, 
and  from  whom  Blick  received  the  storage 
fees,  numbered  over  100,  and  the  amount 
received  from  each  was  usually  small.  Aa 
the  books  of  the  company  did  not  show  the 
amounts  received  from  all  these  diOlerent 
persons,  it  became  necessary  to  see  many 
of  them  and  obtain  statements  of  the  sums 
paid  to  Bllck  by  them.  Upon  the  trial  of 
the  case,  the  storage  company  did  not  in- 
troduce any  of  the  persons  who  paid  Bllck, 
but  offered  a  witness  who  had  seen  these 
persons  and  procured  from  them  informa- 
tion of  the  amount  paid  Blick,  and  in  con- 
nection with  this  witness  offered  a  written 
statement  made  by  him  showing  the  name 
of  each  person  from  whom  Blick  had  re- 
ceived money  and  the  amount  so  received. 
The  witness  testified  that  he  ascertained 
from  the  books  the  names  of  the  persons 
who  had  stored  goods,  and  then  saw  the 
owners  of  the  goods,  and  obtained  the  data 
from  which  he  made  the  statement    From 
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this  erldence,  and  some  other  obtained  from 
an  Inspection  of  the  booka  of  the  storage 
company  alone,  all  of  which  was  objected  to, 
the  court  ascertained  the  amount  of  the  de- 
falcation. In  some  Instances  the  Informa- 
tioD  In  the  written  statement  containing  a 
rammatr  of  the  defalcations  was  obtained 
from  the  booka  and  records  of  the  com- 
pany alone,  but  in  the  majority  of  instances 
the  records  of  the  company  did  not  disclose 
the  amount  paid,  and  hence  It  was  nec- 
essary to  see  the  persons  who  made  the 
payments. 

The  first  question  to  be  determined  Is: 
Was  this  evidence  competent  to  establish  the 
loss  suffered  by  the  storage  company  and 
ascertain  the  amount  due  to  it  by  the  sure- 
ty company?  As  the  surety  company  denied 
all  liability,  the  burden  of  proving  the 
amount  for  which  it  was  responsible  un- 
der the  bond  was  placed  upon  the  storage 
company.  It  was  therefore  essential  that 
the  storage  company  should  prove  the  ex- 
tent of  its  losses  before  it  could  recover 
against  the  surety  company.  This  being 
tnie,  the  next  inquiry  is:  How  should  the 
losses  have  been  proven?  It  is  a  rule,  to 
which  there  are  few  exceptions,  that  the 
best  evidence  obtainable  must  be  produced 
by  the  party  who  has  the  burden  of  prov- 
ing any  issue.  Manifestly  the  best  evidence 
of  the  amount  of  Bllck's  defalcations  would 
be  the  testimony  of  the  witnesses  from 
whom  he  collected  the  money  that  he  failed 
to  account  for;  but  it  is  insisted  by  counsel 
for  the  storage  company  that  to  obtain  this 
evidence  would  be  Impracticable  and  entail 
great  and  unnecessary  expense,  and  we  are 
famished  with  some  authority  holding  that, 
in  exceptional  cases,  it  la  allowable  to  pur^ 
sue  the  course  adopted  by  the  storage  com- 
pany in  the  preparation  of  its  case;  but 
the  authorities  do  not  go  to  the  extent  of 
supporting  the  contention  of  counsel.  If, 
from  an  examination  of  the  books  and  rec- 
ords of  the  storage  company  alone,  the 
amount  of  Bllck's  defalcations  could  have 
been  ascertained,  and  a  summary  of  what 
these  books  and  records  showed  had  been 
placed  at  the  disposal  of  the  surety  company 
oefore  the  trial,  and  reasonable  time  and  op- 
portunity given  to  it  to  examine  the  books 
and  records,  the  witness  who  examined  them 
for  the  storage  company  and  made  up  the 
statement  of  the  losses  might  have  been  In- 
troduced by  it,  and  the  summary  made  by 
him  offered  in  evidence,  showing  the  names 
of  the  persons  from  whom  Bllck  collected 
money  and  the  amount  so  collected  from 
each.  This  method  of  proving  the  loss,  al- 
though not  the  best,  would,  under  the  es- 
tablished exception  to  the  rule  requiring  the 
best  evidence,  have  been  competent 

The  reason  given  for  the  admissibility  of 
secondary  evidence  In  this  class  of  cases  is 
very  well  stated  in  Louisville  Bridge  Com- 
pany T.  p.,  c.,  C.  &  St.  L.  .R.  Co.,  116  Ky. 
^  75  S.  W.  2S5.    In  that  case,  which  in- 


volved a  complicated  settlement  of  accounts 
extending  over  a  period  of  years  and  Innu- 
merable items,  a  summary  made  by  the 
clerks  was  verified  by  the  oflScer  of  the  com- 
pany under  whose  supervision  and  oversight 
the  work  was  done,  and  who  testified  to  its 
correctness.  In  holding  this  summary  un- 
der the  circumstances  to  be  admissible,  the 
court  said:  "It  was  unnecessary  to  bring  in 
all  the  clerks  who  had  made  out  the  orig- 
inal waybills  or  prepared  the  numerous 
statements.  The  waybills,  being  the  rec- 
ords of  the  company  of  its  transactions  made 
at  the  time,  were  original  evidence,  and 
admissible  without  further  proof,  because 
made  and  kept  as  a  record  in  the  usual 
course  of  business.  The  proof  by  the  two 
witnesses  who  testify  to  the  correctness  of 
the  statements  made  up  from  these  way- 
bills was  sufficient  to  make  out  a  prima 
fade  case,  which  was  supported  by  the 
commissioner's  own  investigation,  and  his 
finding  the  statements  correct  in  so  far  as 
he  tested  them;  but,  of  course,  he  could 
not  examine  all  of  the  items.  The  papers 
would  perhaps  have  filled  the  courtroom, 
and  no  good  could  have  come  from  bring- 
ing them  in  before  the  Judge,  for  no  court 
could  go  through  all  these  papers  and  make 
up  a  statement  If  he  did  It,  not  being  a 
practiced  accountant,  his  work  might  have 
lieen  worth  intrinsically  less  than  his  com- 
missioner's. •  •  •  The  issue  in  this  case 
depended  upon  a  statement  to  be  made  up 
from  thousands  of  waybills,  which,  if  all 
brought  in,  would  have  filled  up  the  com- 
missioner's office.  The  only  practical  way 
of  getting  at  the  truth  was  to  make  out  a 
statement  from  these  waybilla.  If  either 
party  doubted  the  accuracy  of  the  statement 
when  prepared,  the  court  could  afford  him 
access  to  the  papers,  and  give  him  oppor- 
tunity to  manifest  the  truth  to  bim.  To 
demand  of  the  plaintiff  more  than  was 
shown  here  would  be  to  deny  a  recovery  in 
cases  of  this  character.  The  rule  of  evi- 
dence is  that  no  evidence  shall  be  received 
where  there  is  better  evidence  which  may 
reasonably  be  had.  It  is  intended  to  pre- 
vent fraud,  but  it  is  not  intended  to  prevent 
the  administration  of  Justice,  where  all  the 
evidence  is  produced  by  the  party  of  which 
the  case  is  reasonably  susceptible.  •  •  • 
The  evidence  in  the  case  is  the  original  rec- 
ord kept  by  the  railroad  company  of  the 
transactions  as  they  occurred.  The  state- 
ments or  tables  prepared  by  the  clerks  are 
not,  properly  speaking,  evidence  at  all.  They 
are  only  exhibits  of  the  facts  shown  by  the 
evidence.  If  the  court  doubted  their  correct- 
ness, he  should  have  bad  correct  statements 
or  tables  prepared;  but  it  was  not  necessary 
to  do  this  when  those  offered  were  proved  to 
be  presumptively  correct,  and  there  was  no 
showing  made  that  they  were  incorrect  The 
court  has  a  sound  discretion  in  determining 
matters  of  this  sort,  in  the  Interest  of  sub- 
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Btantlal  justice,  and  we  see  no  error  In  the 
admission  of  the  matters  In  question." 

In  Rollins  T.  Board  of  Commissioners,  de- 
cided by  tlie  United  States  Circuit  Court  of 
Appeals,  and  reported  in  90  Fed.  675,  33 
G.  C  A.  181,  the  question  at  issue  involved 
an  examination  of  a  multitude  of  accounts, 
a  summary  of  whicta  was  made  and  offered 
in  connection  witti  the  testimony  of  one 
Crump.  Objection  was  made  to  the  intro- 
duction of  this  summary,  and  in  overruling 
it  the  court  said:  "A  number  of  exceptions 
were  taken  to  the  testimony  of  John  W. 
Crump,  a  witness  on  behalf  of  the  defend- 
ant county,  who  had  prepared  tabulated 
statements  from  records  and  books  of  the 
county,  and  which  were  admitted  in  evi- 
dence. It  is  clearly  apparent  that  on  the 
trial  of  a  case  of  this  character  before  a 
Jury,  which  Involved  the  ascertainment  of 
the  amount  of  the  Indebtedness  of  the  coun- 
ty on  many  different  dates  through  a  pe- 
riod of  a  number  of  years,  and  also  requir- 
ed proof  of  the  dates  of  the  creation  of  the 
debts  represented  by  the  warrants  sued  on. 
It  would  be  absolutely  impossible  for  the 
Jury  to  retain  in  their  memories  the  dates 
and  amounts  of  the  numberless  items  put 
in  evidence,  and  it  would  be  different  for 
them  to  take  a  memoranda  thereof;  and 
yet  without  such  an  'aid  to  their  memories 
it  would  be  Impossible  for  them  to  reach 
an  Intelligent  verdict.  In  such  cases  it  is 
admissible  to  pursue  the  method  adopted  by 
the  trial  court;  that  is  to  have  the  books, 
papers,  and  other  items  of  original  evidence 
offered  and  received,  and  in  connection 
therewith  to  admit  the  testimony  of  a  com- 
petent person  who  has  prepared  a  tabulat- 
ed statement  in  writing  summarizing  the 
numerous  items  offered  in  evidence.  The 
original  sources  of  information  being  in  evi- 
dence, the  correctness  of  the  tabulated  state- 
ment can  be  readily  verified  by  an  examina- 
tion of  the  witness  and  a  comparison  with 
the  sources  from  which  the  statement  has 
been  compiled,  and,  being  thus  verified,  it 
becomes  a  very  valuable  aid  to  the  Jury. 
Where  no  statements  of  this  kind  are  offer- 
ed in  connection  with  the  testimony  of  the 
person  who  has  tabulated  the  same,  eare 
must  be  taken  to  confine  the  same  to  mat- 
ters Included  within  the  primary  evidence 
properly  introduced,  for  this  method  of  sum- 
marizing for  convenience  sake  numerous 
items  giving  the  date  and  amounts  cannot 
be  made  the  means  of  putting  before  the 
Jury  the  conclusions  of  the  witness  drawn 
from  sources  of  information  which  are  not 
in  evidence."  To  the  same  effect  is  North- 
ern Pacific  R.  Co.  V.  Keys  (C.  C.)  91  Fed.  47. 

We  fully  Indorse  the  rule  laid  down  In 
these  cases,  but  do  not  feel  disposed  to  ex- 
tend it  as  we  are  asked  to  do  in  this  case. 
The  exception,  which  is  an  Innovation  upon 
the  established  rules  of  evidence  made  nec- 
essary by  the  volume  of  record  evidence  in 
particular  cases,  does  not  go  so  far  as  to  au- 


thorize the  admission  of  the  hearsay  evi- 
dence upon  which  the  Judgment  appealed 
from  was  rested.  The  cabe  of  Ij.  &  N.  R.  Co. 
T.  Daniel,  122  Ky.  256,  91  S.  W.  691,  3  Li 
R.  A.  (N.  S.)  1190,  relied  on  by  counsel  for 
appellee,  does  not  support  the  propositions 
that  the  information  obtained  from  the  per- 
sons who  paid  Blick,  by  the  witness  who  tes- 
tified, was  admissible.  In  that  case  the  rec- 
ord of  the  train  dispatcher,  testifying  from 
entries  made  at  the  time  in  his  train  sheet, 
as  to  the  arrival  and  departure  of  trains, 
which  information  was  received  by  him  from 
various  operators,  was  admitted  upon  the 
ground  that  It  was  as  reliable,  "as  saleman's, 
drayman's,  porter's,  or  wharfinger's  Infor- 
mation conveyed  to  a  bookkeei)er,  who  makes 
the  original  entries  thereof,  all  of  which  is 
now  nearly  everywhere  allowed  to  be  proven 
by  the  introduction  of  the  book  entries  so 
made  as  evidence  of  the  facts  shown  by  the 
entries.  The  entrant  discharges  a  duty  which 
be  has  assumed,  only  in  the  keeping  of  an 
accurate  record  of  his  entries.  He  makes 
them  contemporaneously  with  the  act  which 
they  represent.  They  are  made  In  the  regu- 
lar course  of  transactions,  which,  to  be  util- 
ized In  the  business,  must  from  greatest  ne- 
cessity be  precise  and  true.  They  are  made 
In  the  habit  and  system  of  keeping  such  a 
record  with  regularity.  Every  consideration 
by  which  it  Is  possible  to  establish  the  exist- 
ence of  a  past  event,  by  testing  the  accuracy 
of  the  evidence  of  it,  is  satisfied  by  such  a 
record."  In  the  case  of  Standard  Oil  Co. 
v.  Fidelity  &  Casualty  Co.,  51  S.  W.  571,  21 
Ky.  Law  Rep.  399,  the  evidence  offered  and 
rejected  was  within  the  rule  of  admissibili- 
ty approved  by  us,  and  the  same  observa- 
tion may  be  made  respecting  the  case  of 
United  States  Fidelity  &  Guaranty  Co.  v. 
Blackly,  etc..  Co.,  117  Ky.  127,  77  S.  W.  709. 
But  to  permit  a  witness  to  state  what  A., 
B.,  C,  and  D.  told  him,  not  In  the  presence  of 
any  person  representing  the  surety  company, 
would  be  to  approve  the  introduction  of  hear- 
say evidence  of  the  most  objectionable  char- 
acter. Of  course,  the  surety  company  could 
have  sent  an  agent  to  see  these  various  per- 
sons, and  have  thus  ascertained  the  truth  of 
the  statement  made  to  the  representative  of 
the  storage  company  upon  which  his  sum- 
mary was  based;  but  the  surety  company 
was  under  no  obligation  to  do  this.  It  was 
the  duty  of  the  storage  company  to  make  out 
its  case  by  competent  evidence,  and,  although 
the  procuring  of  this  evidence  may  have  en- 
tailed a  great  deal  of  trouble  and  expense, 
this  fact  cannot  be  allowed  to  dispense  with 
the  necessity  of  proving  a  claim  by  the  best 
evidence  that  it  Is  practicable  to  obtain.  If, 
however,  in  cases  like  this,  it  becomes  neces- 
sary to  take  the  depositions  of  a  large  num- 
ber of  witnesses.  It  would  be  admissible  for 
the  party  offering  the  evidence  to  have  an  in- 
telligent and  brief  summary  of  the  essential 
facts  stated  by  the  witnesses  made  up  in  such 
form  as  that  the  court  or  Jury  might  under- 


Digitized  by 


Google 


Ky.)       FIDELITY  *  DEPOSIT  00.  t.  CHAMPION  ICE  MFG.  &  COLD  S.  CO. 


397 


sund  it  witbout  the  necessity  of  hearing  all 
tbtit  the  witnesses  had  to  say.  We  therefore 
tblnk  it  was  error  to  permit  the  summary  of 
tbe  statements  obtained  from  persons  who 
paid  money  to  Blidt  to  be  Introduced  as  evi- 
dence In  connection  with  the  testimony  of  the 
witness  who  obtained  these  statements.  The 
record  does  not  disclose  what  part  of  the  de- 
falcation was  shown  by  the  books  and  records 
of  the  company  alone;  but,  as  to  so  much 
of  it  as  could  be  shown  In  this  way,  it  would 
be  competent  to  permit  a  witness  who  made 
a  summary  of  the  losses  from  the  books  and 
records  to  state  th6  amount,  provided  bis 
nunmary  was  previous  to  the  trial  furnish- 
ed to  the  surety  company,  and  It  was  given 
reasonable  time  in  which  to  make  such  an  ex- 
amination of  the  books,  records,  and  accounts 
u  It  desired  to  make. 

The  next  question  is:  Did  the  court  err 
In  rendering  a  judgment  In  excess  of  $2,500? 
It  will  be  observed  that  the  bond,  among  oth- 
er conditions,  contained  this:  "This  bond  may 
be  continued  from  year  to  year  at  option  of 
the  employer  at  the  same  or  agreed  rate  so 
long  as  the  company  shall  consent  to  receive 
the  same,  in  which  event  the  company  shall 
remain  liable  for  any  act  of  larceny  or  em- 
bezzlement committed  by  the  employe,  be- 
tween tbe  orl^nal  date  of  this  bond  and  the 
time  to  which  it  shall  have  been  continued." 
And  the  further  stipulation  that  the  liability 
of  the  surety  company  should  be  bound  for 
any  loss  "occurring  during  the  continuance 
of  this  bond,  and  discovered  during  said  con- 
tinuance or  within  six  months  thereafter." 
In  accordance  with  these  stipulations,  the 
surety  company  was  liable  for  any  loss  sus- 
tahied  by  the  larceny  or  embezzlement  of 
Stick  at  any  time  between  the  date  of  the 
original  bond  and  the  termination  of  the 
last  certificate  of  continuance,  provided  the 
defalcation  was  discovered  within  six  months 
after  the  termination  of  the  last  certificate. 
In  other  words,  the  effect  of  the  continua- 
tion certificates  was  to  extend  the  period  of 
time  tbe  bond  should  run,  thereby  making  it 
cover  any  loss  that  occurred  between  July 
1.  1900,  and  the  30th  of  June,  1905.  But,  in 
the  original  bond,  and  in  each  certificate  of 
continnance,  there  is  the  following  condition : 
"Provided  that  the  liability  of  the  company 
as  surety  for  employ^  to  employer  shall  not 
exceed  the  amount  above  written  ($2,500), 
whether  tbe  loss  shall  occur  during  the  term 
above  mentioned  or  during  any  continuation 
or  continuations  thereof,  or  partly  during 
the  said  term  and  partly  during  said  continu- 
ation or  contlnnatiODS." 

So  that,  in  no  event,  and  under  no  condi- 
tions, conid  the  surety  company  be  held  re- 
sponsible for  a  loss  exceeding  $2,500,  unless 
the  plahi  unmistakable  language  of  the  con- 
tract Is  to  be  disregarded.  There  is  no  am- 
Ugnity  in  this  language  limiting  the  liability, 
nor  can  there  be  any  doubt  that  it  was  im- 
material when  the  loss  occurred,  provided  It 
wu  within  the  i)erlod  covered  by  the  terms 


of  the  bond  and  the  continuation  certificates. 
Under  this  contract  of  indemnity,  including 
the  continuation  certificates,  if  the  whole  em- 
bezzlement had  occurred  during  the  first 
year,  but  had  not  been  discovered  until  with- 
in six  months  of  the  expiration  of  the  last 
continuance  certificate,  tbe  surety  company 
would  nevertheless  be  liable  for  tbe  full 
amount  specified  in  the  bond,  and  so,  If  the 
defalcation  was  partly  In  one  year  and  part- 
ly in  another,  the  company  would  be  liable. 
The  lower  court,  however,  took  the  position 
that  each  continuance  certificate  was  a  sep- 
arate independent  contract,  and  hence  the 
surety  company  was  liable  in  an  amount  not 
exceeding  $2,500  each  year.  In  other  words, 
according  to  this  construction  of  the  bond, 
the  surety  company  might  have  been  re- 
quired to  pay.  If  there  had  been  a  defalca- 
tion of  $2,500  in  each  of  the  five  years,  a 
total  sum  of  $12,500.  In  our  opinion  this  is 
not  the  fair  construction  of  the  bond.  It 
la  not  susceptible  of  this  interpretation.  If 
it  is  possible  for  a  surety  company  to  limit 
its  liability  upon  a  bond  of  this  character  to 
a  specified  sum,  the  language  of  this  bond 
and  the  continuation  receipts  accomplish  this 
purpose. 

The  case  of  Dejernett  v.  Fidelity  &  Casual- 
ty Co.,  98  Ky.  558,  33  S.  W.  828,  relied  upon 
by  counsel  for  the  appellant.  Is  not  in  con- 
flict with  the  views  herein  expressed,  nor 
does  It  in  our  opinion  sustain  tbe  judgment 
of  the  lower  court.  The  principal,  in  fact 
only,  question  before  the  court  in  the  Dejer- 
nett Case,  was  one  of  limitation — whether  or 
not  the  defalcation  was  discovered  within 
the  time  limited  in  the  bond — and  the  court 
held  that,  as  It  was  not,  there  could  be  no  re- 
covery. It  was  also  decided  that  each  of 
the  renewal  certificates  was  in  effect  a  new 
contract  of  assurance,  and  constituted  a  sep- 
arate and  distinct  policy  of  indemnity  for 
tbe  time  covered  by  each  renewal.  In  the 
case  before  us,  it  is  also  true  that  each  cer- 
tificate of  renewal  was  Issued  for  a  consid- 
eration, covering  a  specified  time,  and  was 
a  new  contract  in  the  sense  that  it  extended 
the  Indemnity  provided  for  in  the  original 
contract.  First  Nat  Bank  v.  Fidelity  & 
Guaranty  Co.,  110  Tenn.  10,  75  S.  W.  1076, 
100  Am.  St  Rep.  765.  But  the  conditions 
contained  in  the  original  contract  and  each 
of  the  certificates  of  continuation  heretofore 
referred  to,  limiting  the  liability  of  the  com- 
pany to  $2,500,  must  be  read  together  as 
part  of  the  same  contract.  The  original  con- 
tract contemplated  that  certificates  of  con- 
tinuation might  be  issued,  and  expressly  pro- 
vided that,  no  matter  how  many  were  is- 
sued, the  liability  under  the  bond  and  all  of 
the  certificates  should  not  exceed  the  amount 
specified.  So  that,  if  we  should  treat  each 
renewal  as  a  separate  contract,  there  must 
be  read,  in  connection  with  and  as  a  part  of 
it  the  stipulation  in  the  bond  and  certificate 
limiting  the  liability.  In  response  to  the  ar- 
gument that  the  liability  should  be  limited 
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to  $2,500,  It  Is  Bald  tbat  tbis  construction 
would  have  tbe  effect  of  releasing  the  sure- 
ty company  from  any  liability  during  the 
period  covered  by  the  continuation  certifi- 
cates if  the  employs  should  embezzle  during 
the  year  covered  by  the  original  bond  tbe 
sum  of  $2,600,  and  hence  the  storage  compa- 
ny would  be  without  indemnity  for  all  of  the 
years  covered  by  the  continuation  certifi- 
cates, although  during  each  of  those  years 
It  had  paid  for  the  indemnity.  It  is  true 
that,  under  our  construction  of  the  contract, 
tbe  surety  company  would  not  be  liable  for 
any  embezzlements  occurring  during  the  pe- 
riod covered  by  tbe  continuation  receipts  pro- 
vided tbe  employ^  embezzled,  during  the  pe- 
riod of  tbe  original  bond,  the  full  amount, 
specified  therein;  but  we  are  unable  to  per- 
ceive how  this  fact  can  operate  to  make  the 
surety  company  responsible  for  losses  It  did 
not  agree  to  protect  the  employer  against 
It  would  do  violence  to  tbe  plain  letter  of 
the  undertaking  to  say,  in  tbe  face  of  the 
contract,  that  tbe  surety  company  was  re- 
sponsible in  any  sum  exceeding  $2,500. 

Wherefore  the  judgment  Is  reversed,  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 


COMMONWEAIiTH  t.  WAI/SH'S  TRUS- 
TEE. 

(Ckiurt  of  Appeals  of  Kentucky.    March  25, 
1909.) 

1.  Taxation  (8  117*)  —  Assessments— Cobpo- 

EATE    FBANCHIBES  —  COBFOSATIONB    ASSESS- 
ABLE. 

The  statutes  on  revenue  and  taxation  d*al 
with  two  classes  of  corporations,  one  of  which 
exercises  some  special  or  exclusive  privilege  not 
enjoyed  by  natural  persons,  upon  which  St. 
19W,  I  4(r77  (Russelrs  St  {  6050),  imposes  a 
franchise  tax  in  addition  to  other  taxes  unposed 
by  law,  the  other  class,  being  the  ordinary  com- 
mercial corporations  which  under  section  4065 
(Russell's  St.  {  6058),  providing  that  the  prop- 
erty of  all  oth^  corporationa  shall  be  assessed 
in  the  same  manner  as  tbat  of  natural  persons, 
does  not  pay  a  franchise  tax. 

[Ed.   Note.— For   other   cases,   see  Taxation, 
Defc  Dig.  i  117.»] 

2.  Taxation  (J  117*)  —  Absbssmewts— Corpo- 

BATE   FBANCHISBS. 

A  tax  against  a  corporate  franchise  under 
St  1009,  {  4077  (Russeirs  St  I  6050),  is  pure- 
ly a  property  tax,  being  a  tax  upon  all  In- 
tangible property  of  the  corporation,  including 
its  capital. 

[Ed.    Note.— For  other   cases,   see   Taxation, 
Dec.  Dig.  <  117.»] 

8.  Taxation  (i  47*) —  Assesbioentb— Double 

Taxation. 

Tbe  scheme  of  taxation  adopted  in  this 
state  seeks  to  avoid  double  taxation,  not  only 
in  not  taxing  the  same  property  twice  in  the 
same  year  for  the  same  purpose,  but  in  not  tax- 
ing the  same  thing  twice,  whatever  its  form ; 
double  taxation  lieing  recognized  as  oppressive 
and  vicious. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  {{  104-114 ;   Dec.  Dig.  {  47.*] 


4  Taxation  ((  42*)— GLAasmCATiON  or  Sub- 
jects. 

While  Const  {  171  requires  all  property 
to  be  taxed,  and  the  General  Assembly  is  pro- 
hibited from  exempting  from  taxation  any  prop- 
erty not  spedallv  exempted  by  section  170, 
every  element  of  the  property  ne^  not  be  taxed, 
the  manner  of  classifying  property  for  taxa- 
tion being  left  to  the  Legislature,  and,  when 
the  thing  itself  is  taxed  as  a  whole,  each  of  its 
constituent  elements  is  also  taxed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {g  00-95;    Dec  Dig.  i  42.*] 

6.  Taxation  (§  42*)— Classifioatiow— Legis- 
lative DiSCBETION. 

It  is  within  the  legislative  discretion  either 
to  tax  the  constituent  elements  of  the  property 
as  by  taxing  separately  the  corporate  capital 
and  corporate  shares  or  the  separate  estate  ot 
the  life  tenant,  remainderman,  etc.,  or  to  tax  at 
its  full  value  the  thing  which  represents  those 
various  elements  of  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  90-05;   Dea  Dig.  {  42.*] 

6.  WOBDS    AND    PhBASES— "PbOPEBTT"— DeFI« 

hition. 

"Property"  Is  the  right  to  or  interest  in  a 
thing. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  Q,  pp.  5683-5700;  voL  8,  pp. 
7768-7770.] 

7.  Taxation   (J  47*)  — Double  Taxation  — 

COBFOBATE   SHABES. 

It  would  not  be  double  taxation  to  tax 
a  shareholder  upon  the  shares  in  addition  to 
taxing  the  corporation  upon  Its  capital. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  110;    Dec.  Dig.  i  47.*] 

8.  Taxation  ($  122*)— Pbofebtt  Asbbssablx 
— gobfobate  ssabes. 

Under  St  1009,  |  4088  (Russell's  St  | 
6061),  providing  that  Individual  shareholders  ot 
corporations  required  to  pay  taxes  upon  their 
corporate  franchises  shall  not  he  required  to  list 
their  shares  in  such  corporations  so  long  as  tbe 
corporation  pays  taxes  on  the  cori>orate  prop- 
erty and  franchises,  the  shares  of  the  capital 
stock  of  a  telegraph  company  paying  a  tax  upon 
its  franchise  and  tangible  property  situated  in 
this  state,  which  constitutes  1  per  cent,  of  its 
total  property,  are   not   subject   to  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  221;    Dec.  Dig.   {   122.*] 

9.  Taxation  ({  166*)— Cobpobate  Pbofebtt^ 
Pbopebtt  Assessable. 

Under  the  constitutional  provision  requir- 
ing all  property  to  be  taxed,  what  is  property 
as  to  a  domestic  corporation  is  property  as  t» 
a  foreign  corporation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  166.*] 

Nunn,  J.,  dissenting. 

"To  be  oflBcially  reported." 

On  motion  for  rehearing.  Rebearlng  grant* 
ed,  former  opinion  reversing  the  judgment 
withdrawn,  and  judgment  affirmed. 

For  former  opinion,  see  106  S.  W.  240. 

O'REAR,  J.  The  sole  gnestlim  on  tbis  ap* 
peal  is  whether  500  shares  of  tbe  capital 
stock  of  the  Western  Union  Tdegrapb  Com- 
pany held  by  appellee  at  the  several  aaaeas- 
ment  periods  for  taxation  for  tbe  years  1902, 
1903,  1904,  and  1905  were  by  the  laws  of 
Kentucky  subject  to  taxation.  It  Is  agreed 
tbat  appellee  owned  tbe  stock  in  tbe  several 
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years  named,  and  did  not  list  It  for  taxation, 
and  that  each  share  of  stock  was  worth  |90. 
nie  lower  conrt  held  the  shares  to  be  non- 
taxable, and  the  commonwealth  has  appealed. 
The  corporation  Itself,  the  Western  Union 
Telegraph  Company,  fully  complied  with  the 
laws  of  Kentucky  Kovemlng  the  taxation  of 
foreign  corporations  doing  business  and  exer- 
dslng  a  franchise  within  this  state.  It  made 
rqwrts  to  the  state  board  of  valnatlon  and 
assessment  conforming  in  all  respects  to  the 
law  as  the  basis  of  the  assessment  of  Its 
franchise  as  provided  by  law,  which  reports 
were  approved  and  accepted  by  the  state 
board,  and  that  the  corporation  bad  paid  in 
foil  the  state,  county,  and  dty  taxes  due  on 
the  assessment,  and  all  taxes  due  on  tangi- 
ble pr<q)erty  owned  by  it  in  this  state.  It  la 
conceded  that  only  about  1  per  cent,  of  the 
property  of  the  Western  Union  Tel^n^aph 
Company  is  situated  and  taxed  In  Uie  state 
of  Kentucky,  and  99  per  cent  of  It  Is  situated 
and  taxed  in  other  states. 

It  Is  contended  by  counsel  for  appellee  that 
section  4088  of  the  Kentucky  Statutes  (Bus- 
sell's  St  i  6061)  exempts  from  taxation  the 
dutres  of  stock  of  that  corporation  in  the 
hands  of  its  stoidcholders.  The  section  reads 
as  follows:  "The  Individual  stockholders  of 
the  corporations  which  are,  by  this  article, 
required  to  report  and  pay  taxes  upon  their 
corporate  franchisee  shall  not  be  required  to 
list  their  shares  in  such  companies  so  long 
as  the  corporations  pay  the  taxes  on  the 
corporate  prc^erty  and  franchise  as  herein 
provided."  There  are  two  kinds  of  corpora- 
tions treated  of  in  our  statutes  on  revenue 
and  taxation.  One  kind  is  that  which  has 
or  exercises  some  special  or  exclusive  privi- 
lege or  franchise  not  allowed  by  law  to  nat- 
ural persons,  or  performing  some  public  serv- 
ice, many  of  which  are  named,  but  all  classi- 
fied as  corporations  which  must  pay  a  fran- 
chise tax  "in  addition  to  other  taxes  imposed 
l^  law"  (section  4077,  Ky.  St  tRussell's  St 
{  6060])  the  other  Is  the  commercial  corpora- 
tion, which  enjoys  no  privilege  not  exercised 
by  natural  persons,  and  which  does  not  'pay 
a  franchise  tax.  Louisville  Tobacco  Ware- 
house Co.  V.  Commonwealth,  106  Ky.  165, 
*d  S.  W.  1009,  67  U  R.  A.  S3;  section  4085, 
Ky.  St  (Russell's  St  {  6058).  Not  a  UtUe  con- 
tagion has  existed  as  to  what  the  franchise  is 
that  it  is  subjected  to  taxation  by  the  statute. 
Bat  from  the  first  decision  of  this  court  con- 
struing It— Henderson  Bridge  Go.  v.  Common- 
wealth, 99  Ky.  623,  81.B.  W.  486,  29  L.  R.  A. 
73— to  the  latest  and  consistently  throughout 
It  has  been  held  that  the  tax  laid  upon  the 
corporate  franchise  is  a  property  tax  purely, 
and  is  in  fact  the  taxation  of  all  the  intangi- 
ble property  of  the  corporation,  Including  its 
capital.  Throughout  the  whole  scheme  of 
taxation  adopted  by  this  state  there  is  an 
evident  purpose  to  avoid  double  taxation,  not 
•iMie  in  not  taxing  the  same  property  twice 
in  the  same  year  for  the  same  purpose,  but 
u  well  In  not  taxing  the  same  thing,  what- 


ever its  form,  twice  In  the  same  year  for  the 
same  purpose.  Double  taxation  is  recognized 
as  oppresslre,  and,  where  It  is  imposed  upon 
some  classes  of  property  and  not  upon  others, 
works  an  inequality  that  is  fundamentally 
vicious.  While  the  Constitution  requires  that 
all  property  shall  be  taxed  (Const  {  171)  and 
the  General  Assembly  is  prohibited  from  ex- 
empting any  property  from  taxation  not  spe- 
cifically exempted  by  section  170  of  the  Con- 
stitution, it  is  not  required  that  every  phase 
of  property  shall  be  taxed.  Nor  is  it  Nor 
has  It  ever  been.  Property  is  the  right  to  or 
interest  in  a  thing.  A  life  tenant  owns  prop- 
erty In  land;  so  does  the  remainderman; 
so  does  the  reversioner;  so  does  the  tenant 
for  a  term  of  years.  Yet  there  is  but  the 
one  thing.  A  corporation  owns  land.  All  its 
capital  is  Invested  in  the  land.  The  corpora- 
tion owns  its  capital  stock.  The  sharehold- 
ers own  each  their  share  of  capital  stock. 
Each  is  property.  Yet  there  Is  but  one  thing. 
When  the  thing  Itself  Is  taxed  at  its  full  val- 
ue, every  element  of  it  is  made  to  bear  the 
tax.  The  whole  includes  aU  its  parts.  When 
the  state  lays  a  tax  upon  the  whole,  it  has 
made  each  of  Its  constituent  parts  contribute 
to  the  support  of  the  government  The  man- 
ner of  classifying  property  for  purposes  of 
taxation,  so  as  to  tax  all  that  is  not  exempted 
by  the  Constitution,  Is  a  matter  left  to  the 
legislative  wisdom.  While  It  would  be  per- 
missible without  double  taxation  as  that  term 
is  used  to  tax  the  corporation  upon  its  capi- 
tal, and  the  shareholder  upon  his  share,  or 
the  life  tenant  upon  his  estate^  and  the  re- 
mainderman upon  his,  wbethw  the  state 
should  resort  to  that  form,  or  to  the  simpler 
one  of  taxing  once  and  at  full  value  the  thing 
which  represents  the  various  properties  based 
upon  It  is  a  matter  of  legislative  discretion 
always.  It  may  be  remarked  that  no  state 
taxes  every  right  or  interest  In  things  which 
the  law  recognizes  as  property.  On  the  con- 
trary, the  general  course  is  to  lay  the  tax  up- 
on the  thing  Itself,  whether  land,  chattel, 
chattel  real,  or  chose  in  action,  without  no- 
ticing the  various  minute  subdivisions  of 
property  that  may  be  carved  out  of  or  Im- 
posed on  the  thing  upon  the  notion  that  prop- 
erty for  purposes  of  taxation  is  the  sum  of 
its  various  estates  and^  rights.  Instances  oc- 
cur where  the  particular  estates  or  interests  . 
each  are  taxed.  But  they  are  comparatively 
rare,  and  upon  examination  will  be  found  to 
present  exceptional  reasons  for  the  legislative 
action  in  seggregating  the  principal  thing  in- 
to parts  for  the  purpose  of  taxation.  As  we 
have  said,  and  r^>eated,  a  corporate  fran- 
chise for  purpose  of  taxation  is  the  sum  of 
Its  intangible  property.  The  Legislature 
might  have  directed  the  constituents  of  the 
franchise  to  have  been  assessed  separately, 
as  for  example,  its  capital,  its  surplus,  its 
choses  In  action.  But  it  has  seen  proper.  In- 
stead, to  group  these  things  into  one,  and 
tax  the  1001.  In  no  instance  does  the  state 
reqnlre  the  corporation  and  the  shareholder 
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to  each  pay  the  tax  upon  the  actual  property, 
the  title  to  which  la  In  the  corporation.  On 
the  contrary,  It  U  expressly  provided  In  every 
Instance  that,  vrhere  one  pays  the  tax,  the 
other  need  not  It  is  a  misnomer  to  say  that 
that  Is  an  exemption  from  taxation.  It  Is 
not  It  Is  choosing  the  form  of  the  property 
from  among  several  forms  It  may  have  as- 
sumed, which  the  state  prefers  for  Its  own 
convenience  and  security  to  lay  the  tax  upon. 
Domestic  and  foreign  corporations  that 
pay  a  franchise  tax  are  assessed  blike. 
Where  they  are  common  carriers,  or  tele- 
graph, or  telephone  companies,  whose  lines 
extend  into  other  states  also,  the  concerns 
are  capitalized  by  the  length  of  their  lines 
and  amount  of  earnings  In  and  out  of  Ken- 
tucky, and  the  proportion  the  part  in  Ken- 
tucky bears  to  the  whole  Is  deemed  to  repre- 
sent all  the  Intangible  property  of  the  con- 
cern in  Kentucky,  including  its  capital  em- 
ployed here.  Section  40S1,  Ky.  St  (Russell's 
St  {  3054).  As  a  matter  of  fact  none  of 
their  shareholders  may  be  citizens  of  Ken- 
tucky, or  some  or  all  may  be.  The  Legisla- 
ture pursuing  a  consistent  course  in  the 
treatment  of  corporations  doing  business  In 
the  state  has  selected  the  phase  of  that  prop- 
erty which  the  corporation  owns  and  employs 
here,  which  Is  the  easiest  to  find,  and  most 
eertain  to  be  reached,  and  taxed  it  in  lieu  of 
the  other  phases  of  property  which  it  may 
have  assumed.  No  corporation  operating  a 
railroad  or  telegraph  line  in  this  state  could 
conceal  the  fact  Any  one  owning  shares  In 
such  corporation  might  easily  conceal  the 
fact  of  his  ownership,  and  thereby  escape 
taxation  on  his  shares.  The  liCgislature  has 
laid  hold  of  the  substance,  and  ignored  its 
shadow.  When  the  corporation  has  paid  the 
tax  on  Its  franchise,  and  on  its  tangible  prop- 
erty in  this  state  (which  it  Is  also  required 
to  do),  It  has  paid  on  all  Its  property  in  this 
state.  Including  all  its  capital  employed  here 
whether  the  shares  be  owned  by  citizens  of 
this  state  or  not  The  shares  owned  by  ap- 
pellee gave  the  right  to  share  in  the  divi- 
dends from  the  earnings  of  all  the 'corpora- 
tion's properties,  whether  In  or  out  of  Ken- 
tucky. But  the  state  was  ignoring  the  shares 
here  In  order  to  Justify  its  taxing  the  capital 
here ;  the  latter  being  deemed  the  most  certain 
and  feasible  subject  of  taxation.  Its  course  In- 
cluded taxing  that  which  was  represented  by 
and  had  the  equivalent  In  value  of  the  evi- 
dence of  the  property  held  by  appellee.  As 
a  matter  of  fact  the  franchise  of  the  West- 
em  Union  Telegraph  Company  assessed  In 
Kentucky  is  something  near  $1,0(X),0(X).  How 
much  of  the  capital  stock  Is  owned  by  citi- 
zens of  Kentucky  is  not  shown,  nor  is  there 
any  feasible  way  of  finding  out  While  It  is 
true  that  the  state  may  have  taxed  the  fran- 
chise, which  Includes  the  capital  of  the  cor- 
poration, and  taxed  also  the  shareholder  up- 
on his  shares  (Franklin  Go.  Ct  v.  Deposit 
Bank,  87  Ky.  370,  9  S.  W.  212),  it  has  not 
done  so.    On  the  contrary,  It  has  expressly 


said  (Ky.  St  i  4088,  supra)  that  ao  long  as  the 
corporation  pays  taxes  upon  its  corporate 
franchise  and  property  the  shareholder  shall 
not  be  required  to  list  his  shares  In  such 
company.  Comiftonwealth  v.  Lovell,  Jr's., 
Trustee,  125  Ky.  491,  101  S.  W.  970,  Is 
thought  to  sustain  a  contrary  view.  But  it 
does  not  In  that  case  the  opinion  discloses 
that  the  corporation  did  not  pay  a  tax  in  this 
state  upon  its  franchise,  but  Hii  pay  taxes 
upon  its  tangible  proper^  here.  It  was  held 
that  section  4088,  Ky.  St  (Russell's  St  < 
605Q,  did  not  apply  In  such  state  of  case. 
To  that  construction  we  still  adhere.  City 
of  Lexington  v.  Walsh's  Trustee,  102  S.  W. 
891,  31  Ky.  Law  Rep.  446,  is  also  cited, 
wherein  it  was  observed,  inter  alia :  "It  may 
not  be  inappropriate  to  say  that  in  our  opin- 
ion the  court  erred  to  the  prejudice  of  the 
city  In  holding  the  $80,000  of  the  Western 
Union  Telegraph  Company  stock  not  assess- 
able In  the  hands  of  the  appellee,  but  as  the 
city  did  not  prosecute  a  cross-appeal,  we  are 
powerless  to  correct  It  It  seems  to  us  upon 
the  whole  case  that  appellee  had  been  charg- 
ed with  a  much  less  sum  than  It  should  have 
l>een.  Commonwealth,  by,  etc.,  v.  Mrs.  H.  L. 
Lovell's  Trustee  (opinion  rendered  April  26, 
1907),  125  Ky.  491,  101  S.  W.  970;  Sturges 
V.  Carter,  114  U.  S.  511,  6  Sup.  Ct  1014,  29 
L.  Ed.  240."  The  excerpt  quoted  and  relied 
on  shows  without  referring  to  the  other  parts 
of  the  opinion  that  it  is  obiter  dictum.  The 
opinion  in  Sturges  v.  Carter,  114  U.  S.  511,  5 
Sup.  Ct  1014,  29  L.  Ed.  240,  has  been  cited 
as  sustaining  the  appellant's  view  of  thia 
case.  There  the  question  for  decision  was 
the  construction  of  a  tax  statute  of  Ohio, 
which  read:  "No  person  shall  be  required 
to  include  In  his  statement,  as  a  part  of  the 
personal  property,  moneys,  credits,  invest- 
ments in  bonds,  stocks.  Joint-stock  companies, 
or  otherwise,  which  he  la  required  to  list  any 
share  or  portion  of  the  capital  stock  or  prop- 
erty of  any  corporation  or  company  which  Is 
required  to  list  its  capital  and  property  for 
taxation  in  this  state."  Another  section  of 
the  Ohio  statute  reads:  "No  person  shall  be 
required  to  list  for  taxation  any  certificate 
of  the  capital  stock  of  any  company,  the  cap- 
ital stock  of  which  Is  taxed  In  the  name  of 
the  company."  The  Western  Union  Tele- 
graph Company  did  not  pay  taxes  to  Ohio  up- 
on its  capital,  or  any  part  of  It  and  paid  tax- 
es on  a  small  part  only  of  Its  tangible  prop- 
erties— the  part  actually  situated  In  Ohio. 
The  supreme  Court  of  the  United  States  fol- 
lowed the  Supreme  Court  of  Ohio  in  constru- 
ing the  statute  of  that  state  (Bradley  v.  Band- 
er, 86  Ohio  St  28,  88  Am.  Rep.  547),  which 
had  declared  that  shares  owned  by  a  resi- 
dent of  Olilo  In  a  foreign  corporatioii,  none 
of  whose  capital  was  taxed  In  Ohio,  bat  all 
of  it  in  the  state  where  the  corporation  had 
Its  home,  was  taxable  In  Ohio,  and  followed 
the  latter  case  in  the  state  Supreme  Court 
(Jones  V.  Davis,  35  Ohio  St  474),  holding  that 
the  statute  exempting  the  shareholder  ap- 
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piled  only  to  shares  of  those  corporations 
which  were  required  to  return  their  capital 
and  property  for  taxation  In  the  state,  and 
conseqaently  held  that  the  bolder  of  the 
Western  Union  shares  In  Ohio  was  taxable 
opon  his  shares,  as  that  company  was  not 
one  which  paid  the  capital  stock  tax. 

Sturges  T.  Carter  Is  in  line  with  Common- 
wealth T.  liovell,  Jr's,  Trustee,  supra.  The 
case  we  have  here  is  entirely  different  Our 
statute  proyldes  that.  If  the  corporation  "pay 
the  taxes  on  the  corporate  property  and  fran- 
chises as  herein  provided,"  the  shareholder 
shall  not  be  required  to  pay.  Section  4088,  Ky. 
St,  supra.  The  corporation,  the  Western  Un- 
ion Telegraph  Company,  did  pay  taxes  on  its 
franchise  and  property  in  Kentucky,  as  pro- 
Tided  In  that  section  and  the  preceding  sec- 
tions alluded  to  in  it  In  applying  our  stat- 
utes relating  to  the  assessment  of  corporate 
pn>perty  one  course  only  is  allowed.  Either 
the  property  which  is  to  be  taxed  must  be 
treated  as  is  above  indicated,  and  assessed 
to  the  corporation,  or,  if  It  fails  to  list  it, 
then  to  the  shareholders  as  the  statute  re- 
quires, or  we  must  hold  our  statute  to  be  un- 
constitutional, and  say  that  every  form  of 
property  which  the  law  recognizes  as  prop- 
erty must  be  assessed  under  the  requiremeuts 
of  the  Constitution  that  all  property  must  be 
assessed.  In  the  latter  event  it  would  result 
that  every  corporation  should  pay  taxes  up- 
on all  its  tangible  property,  and  bonds,  notes, 
and  choses  In  action,  also  upon  all  its  capital 
stock,  and  that  each  shareholder  In  this  state 
should  pay  taxes  upon  each  share  of  the  cap- 
ital stock  of  every  corporation  owned  by  him. 
This  would  apply  as  well  to  domestic  as  to 
foreign  coriwratlons.  What  is  property  in 
one  is  property  in  the  other,  and  the  Consti- 
tution respecting  taxation  means  the  same 
thing  to  each.  Nor  can  we  find  any  warrant 
for  saying  that,  if  a  substantial  part  of  the 
corporate  franchise,  or  capital  Is  paid  upon 
tai  Kentucky,  then  the  shareholder  need  not 
list  his  shares  here.  The  statute  makes  no 
distinction  between  corporations  that  pay  up- 
on all,  or  a  majority,  of  the  stock  as  a  part 
of  their  franchise  in  tliis  state,  and  those 
that  pay  upon  less  than  a  majority.  In  truth 
the  very  requirements  of  the  statutes  regulat- 
ing the  proportion  of  the  franchise  that  is 
deemed  as  being  owned  in  Kentucky  shows 
that  the  Legislature  contemplated  that  any 
part  of  it  might  be  owned  and  enjoyed  be- 
yond the  Jurisdiction  of  this  state,  and  that 
the  purpose  was  to  tax  that  only  which  was 
here,  and  that  in  every  instance,  without  ex- 
ception, where  the  franchise  and  property  tax 
Is  paid  by  the  corporation,  that  that  settled 
the  bill,  and  the  shareholder  need  not  bother 
about  it 

Dnlesa  we  tboiild  read  Into  the  statute  a 
QaalUication  which  the  Legislature  did  not 
place  In  it;  namely,  that  If  the  corporation 
diOQld  pay  on  its  franchise  and  property  as 


herein  provided,  and  if  the  franchise  and 
property  so  paid  upon  is  a  substantial  part 
of  all  Its  property  and  capital,  then  the 
shareholder  shall  not  be  required  to  list  his 
shares,  it  is  Impossible  to  uphold  the  effort 
to  tax  these  shares  In  appellee's  hands. 

The  opinion  delivered  herein  December  13, 
1907,  is  withdrawn,  a  rehearing  Is  granted, 
and  the  Judgment  of  the  circuit  court  is  af- 
firmed. 

NUNN,  J.,  dissenting. 


L.  ft  J.  A.  STEWART  v.  BLUE  GRASS  CAN- 
NINO  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1909.) 

1.  Evidence  (J  433^)— Pabol  Evidkhob— Ya- 

BTIKO  TEBMS  of  WarrTEN  AaSEEifENT. 

In  an  action  on  a  written  contract,  where 
defendant  pleaded  as  a  defense  that  the  contract 
as  written  was  executed  by  mistake,  testimony 
was  admissible  to  vary  the  terms  of  the  written 
agreement 

[Bid.    Note.— For  other   cases,    see    Evidence, 
Cent  Dig.  U  1990-2004;    Dec.  Dig.  {  433.*] 

2.  Sales  (S  288*)— Bbzaoh  of  Waxkantt— 
Right  to  Recoveb. 

If  defects  In  tin  cans  bought  for  use  In  can- 
ning fruit  were  latent  so  that  they  could  not 
be  discovered  until  the  fruit  had  been  placed  in 
tlie  caps  and  time  allowed  for  fermentation  to 
take  place,  the  buyer  would  not  be  estopped  to 
recover  damages  for  breach  of  warranty  as  to 
the  quality  of  the  cans  because  it  retained  and 
made  use  of  them. 

rE<d.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  818,  822;    Dec.  Dig.  {  288.*] 

8.  Appeal  and  Ebbob  (S  1046*)  —  Review— 
h ashless  eisbob  —  tsansreb  of  coiocor- 
Law  Action  to  Equitt. 

The  transfer  of  a  common-law  action  to  eq- 
uity after  a  verdict  for  plaintiff,  resulting  in 
the  rendition  of  judgment  for  plaintiff  for  the 
same  amount  as  Uie  verdict,  was  not  prejudicial 
to  defendants ;  they  having  In  effect  a  retrial  of 
the  case  by  the  chancellor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1046.*] 

4.  PbOCESS  (I  100*)— CONSTBUCnVB  Sebvice— 
NONBESIDENTS  —  NeCESSITT    FOB    WaBHINQ 

Notice. 

Where  a  summons  is  served  on  a  nonresi- 
dent when  he  Is  actually  within  the  state,  and 
the  jurisdiction  of  the  court  a  warning  order 
Is  not  necessary. 

[EM.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  f  100.*] 

5.  Attachment  (f  207*)— Intebesi  in  Joint 
Pbopeett. 

In  an  action  against  two  nonresidents,  where 
one  was  legally  served  with  summons,  even  if  an 
attachment  of  their  joint  property  was  void  as 
to  the  interest  of  the  other  defendant,  because 
the  action  had  not  begun  as  against  him  by 
service  of  process,  the  whole  of  the  joint  prop- 
erty then  undisposed  of  could  upon  judgment 
against  both  defendants  and  the  sustaining  of 
the  attachment  be  subjected  to  the  satisfaction 
of  the  judgment  under  Civ.  Code  Prac.  i  209. 
[EH.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  I  207.*] 
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6.  Attachment   (J   5*)— Actions   Ex   Con- 

MACTU. 

Under  statutes  confining  attachments  to 
causes  of  action  arising  ex  contractu  to  entitle 
plaintiff  to  the  writ,  contractual  relations  must 
exist  between  him  and  defendant  or  a  contract 
be  made  for  his  benefit,  and  the  character  of  the 
claim  growing  out  of  the  contract  is  not  affect- 
ed so  as  to  preclude,  an  attachment  by  the  fact 
that  tortious  elements  are  involved. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {§  12-20;    Dec.  Dig.  §  5.»1 

Appeal  from  Circuit  Court,  Daviess 
County 

"To  be  oflBcially  reported." 

Action  by  the  Blue  Grass  Canning  Com- 
pany and  anotber  against  L.  ft  J.  A.  Stevart 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

C.  S.  Walker  and  J.  D.  Atcbison.  for  ap- 
pellants. George  W.  Jolly,  B.  D.  Rlngo,  and 
Little  &  Slack,  for  appellees. 

CLAY,  G.  Plaintiff  Blue  Grass  Canning 
Company  Instituted  this  action  against  de- 
fendants, L.  &  J.  A.  Stewart,  to  recover  the 
sum  of  $780.95  as  damages  for  breach  of 
warranty.  The  jury  returned  a  verdict  In 
favor  of  plaintiff  for  ^27.90.  The  defend- 
ants moved  for  a  Judgment  notwithstanding 
the  verdict  and  also  filed  grounds  for  a  new 
trial.  These  motions  were  all  overruled, 
The  court  thereupon  transferred  the  case  to 
equity,  and  rendered  Judgment  for  plaintiff 
for  the  same  sum  fixed  by  the  verdict  of 
the  Jury.  From  that  Judgment,  L.  &  J.  A. 
Stewart  appeal. 

The  Blue  Grass  Canning  Company  was  a 
corporation  engaged  In  the  business  of  can- 
ning fruits  and  vegetables  at  Qwensboro,  Ky. 
The  defendants,  L.  &  J.  A.  Stewart,  were 
manufacturers  of  tin  cans  for  canning  fruits 
and  vegetables.  Their  place  of  business  was 
at  Rutland,  Vt  The  basis  of  plaintiff's 
claim  was  that  in  February,  1903,  It  made  an 
agreement  with  the  defendants  whereby  the 
latter  undertook  to  furnish  It  as  many  as 
100,000  cans  and  50,000  more  If  it  elected  to 
take  such  additional  quantity.  At  the  time 
of  the  purchase  it  was  agreed  that  the  cans 
were  to  be  so  manufactured  as  to  exclude 
the  air  therefrom,  and  preserve  the  contents 
of  the  cans  If  the  tomatoes  were  properly 
processed.  The  defendants  defended  on  the 
ground  that  the  contract  executed  between 
the  parties  was  In  writing  and  contained  the 
whole  contract    This  contract  Is  as  follows; 

"Washington,  D.  C.  Feb.  16,  1903. 
"Order  No. . 

"L.  &  J.  A.  Stewart 

"Ship  to  the  Blue  Grass  Can.  Co. 

"At  Owensbora 

"How  ship — By  freight  When — June 
13th. 

"Terms:  Sight  draft,  bill  of  lading  at- 
tached. 

"50  M.  3  lb.  cans,  21.50. 


"Seamer  furnished  free  of  rent  but  to  be 
returned  at  end  of  season,  or  to  be  paid  for 
at  $400.00  their  option.    Guarantee  the  cans 
against  leaks  caused  by  leaks  in  manufacture 
all  above  2  to  the  thousand. 
"L.  &  J.  A.  Stewart, 
"Blue  Grass  Canning  Co.,  Inc., 
"By  J.  Ed.  Guenther,  Pres't." 

By  amended  petition  the  plaintiff  charged 
that  this  contract  was  executed  by  mistake. 
Under  the  circumstances  it  was  proper  to  ad- 
mit testimony  to  vary  the  terms  of  the  writ- 
ten agreement  During  the  progress  of  the 
trial  the  court  permitted  the  Central  Trust 
Company,  as  trustee  In  bankruptcy  of  tbe 
Blue  Grass  Canning  Company,  to  file  its  pe- 
tition and  become  a  party  to  the  action.  It 
may  be  true  that  the  question  whether  or 
not  the  Central  Trust  Company  should  pros- 
ecute this  action  was  considered  at  a  meet- 
ing of  the  creditors,  and  it  was  decided  not 
to  do  so,  but  application  was  made  to  the 
United  States  Court  for  the  Western  Dis- 
trict of  Kentucky,  and  authority  there  given 
to  the  trustee  to  prosecute  the  action  on 
condition  that  the  sureties  In  the  attachment 
bond  execute  bond  In  this  action  for  the  pay- 
ment of  all  costs  that  might  accrue.  This 
bond  was  executed,  and  the  case  accordingly 
proceeded.  It  Is  contended  that  authority 
was  given  the  trustee  merely  to  prosecpte 
the  suit  In  its  own  name,  and  not  to  prose- 
cute it  in  the  name  of  the  plaintiff.  Wheth- 
er this  be  true  or  not  It  Is  Immaterial,  as 
the  result  in  either  case  would  be  the  same. 

Some  point  Is  made  of  the  duty  of  plain- 
tiff to  return  the  cans  purchased  of  defend- 
ants immediately,  or  to  make  complaint  of 
their  imperfection.  According  to  the  testi- 
mony for  plaintiff,  however,  the  defects  were 
latent,  and  the  effect  upon  the  tomatoes 
could  not  be  shown  until  they  were  placed  in 
the  cans  and  time  allowed  for  the  fermenta- 
tion process  to  take  place.  Under  this  state 
of  facts  we  would  not  hold,  as  a  matter  of 
law,  that  plaintiff  was  estopped  to  recover 
damages  because  it  retained  the  cans  and 
made  use  of  them.  Summers  Fiber  Co.  v. 
Walker,  109  S.  W.  8S3,  33  Ky.  Law  Rep.  153. 

In  the  court's  Instructions  the  question 
whether  the  writing  filed  with  defendants' 
answer  constituted  the  whole  contract  or 
whether  the  contract  was  as  claimed  by 
plaintiff,  was  fairly  submitted  to  the  Jury. 
In  case  the  written  contract  contained  the 
whole  contract  the  instructions  authorized  a 
recovery  for  loss  by  leakage  of  cans  from 
defective  manufacture  above  two  In  a  thou- 
sand, and  in  case  the  Jury  believed  the  paper 
of  February  15.  1903,  did  not  contain  the 
whole  contract  between  the  parties,  then  a 
recovery  was  authorized  for  damages  based 
upon  plaintiff's  evidence  as  to  what  the  con- 
tract was.  The  Jury  were  further  told  that, 
if  the  cans  were  defective  in  manufacture 
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above  two  In  a  ttaousand,  and  plaintiff  could 
hsve  dlBcovered  the  defects  by  ordinary  care 
and  inspection,  and  failed  to  do  so,  then  de- 
fendants were  not  liable  tJt  any  loss  of 
fruits  or  vegetables  placed  therein  in  excess 
of  two  to  the  thousand.  In  giving  the  meas- 
nre  of  damage  the  Jury  were  told  to  find  the 
value  of  the  lost  fruit  While  the  court 
should  have  used  the  expression  "market 
value,"  its  failure  to  do  so  was  not  preju- 
dicial error.  It  may  be  admitted  that  the  In- 
Btructions  given  by  the  court  are  subject  to 
criticism,  but  we  are  of  opinion  that  issues 
involved  were  fairly  presented  to  the  Jury. 

There  was  a  sharp  conflict  in  the  evidence 
u  to  whether  the  damages  resulted  from  in- 
infflcient  sterilization  on  the  part  of  the 
plahitifl  or  from  the  alleged  defects  in  the 
cans  famished  by  the  defendants;  but  there 
wa.a  abundant  evidence  upon  which  to  sub- 
mit plaintiff's  theorx  at  the  case  to  the  Jury, 
and  we  are  nnable  to  say  that  the  Jury's 
verdict  was  flagrantly  against  the  evidence. 
Ai  this  was  a  common-law  action  for  dam- 
ages, we  fall  to  see  any  necessity  for  the 
court's  order  transferring  the  case  to  equity. 
This  action,  however,  was  not  prejudicial 
to  the  defendants,  for  it  in  reality  afforded 
tbem  a  retrial  of  the  case  by  the  chancellor, 
who  reached  tlie  same  conclusion  as  the 
jury. 

The  court  did  not  err  In  overruling  de- 
fendants' motion  for  a  Judgment  notwith- 
itanding  the  verdict.  While  plaintiff  filed  a 
number  of  amendments  in  an  effort  to  state 
a  cause  of  action,  we  are  of  opinion  that  the 
petition  and  the  various  amendments  there- 
to do  state  a  cause  of  action,  and  amply  sus- 
tain and  support  the  verdict  But  it  is  in- 
sisted tliat  the  attachment  obtained  in  this 
actlMi  is  void;  it  being  argued  that,  under 
tbe  Code,  an  attachment  cannot  be  obtained 
until  tbe  suit  is  commenced,  and  that  suit  i» 
sot  conunenced  until  it  is  filed  and  process 
issued,  or.  In  the  case  of  nonresidents,  a 
warning  order  is  had.  At  the  time  of  the 
institution  of  this  action  on  September  3, 
1901,  one  of  tbe  defendants,  J.  A.  Stewart 
was  in  Owensboro,  Ky.,  and  summons  was 
served  on  bim  on  that  day.  The  mere  fact 
that  he  was  a  nonresident  did  not  require  a 
warning  order  as  to  him  when  he  was  actu- 
ally within  the  state  and  within  the  Jurisdic- 
tion (rf  tlie  court  Suit  therefore,  was  begun 
as  to  hlffi.  Section  208  of  the  Civil  Code  of 
Practice  has  no  application  to  a  case  like 
this.  This  action  is  controlled  hy  section 
209,  which  provides:  "In  an  action  against 
joint  debtors,  in  which  an  interest  In  Joint 
property  is  attached  under  an  order  of  at- 
taebment  against  only  a  part  of  them,  if 
judgment  be  rendered  against  all  of  tbe  de- 
fendants, and  the  attachment  be  sustained, 
tbe  court  may  subject  the  whole  of  the  Joint 
property,  then  undisposed  of,  to  the  satis- 
faction of  tbe  Judgment"     Even  admitting 


that  the  property  was  Improperly  attached 
under  the  order  of  attachment  against  L>. 
Stewart,  it  was  properly  attached  under  the 
attachment  against  J.  A.  Stewart  who  had 
been  served  with  process.  On  October  17, 
1004,  L.  and  J.  A.  Stewart  filed  their  joint 
answer,  and  thereby  entered  their  appear- 
ance to  the  action.  Afterwards  Judgment 
.was  rendered  against  them,  and  the  attach- 
ment sustained.  As  Judgment  bad  been  ren- 
dered against  all  of  tbe  defendants  and  the 
attachment  sustained,  the  court  therefore 
had  tbe  power  to  subject  the  whole  of  the 
joint  property  then  undisposed  of  to  the  sat- 
isfaction of  the  Judgment.  Under  these  cir- 
cumstances the  levy  of  the  attachment  un- 
der an  order  of  attachment  against  both  I^ 
and  J.  A.  Stewart  when  tbe  order  should 
have  gone  against  J.  A.  Stewart  alone,  was 
not  prejudicial  to  the  substantial  rights  of 
appellant  L.  Stewart  or  either  of  the  appel- 
lants. 

But  It  is  earnestly  Insisted  that  an  attach- 
ment does  not  lie  in  this  case  because  tbe 
damages  sought  to  be  recovered  are  unliqui- 
dated, and  the  contract  furnishes  no  meas- 
ure nor  standard  for  ascertaining  them;  but 
resort  must  be  had  to  extrinsic  facts  or  cir- 
cumstances. In  support  of  this  position  we 
are  cited  to  several  well-considered  opin- 
ions. In  this  case,  however,  the  court  did 
not  permit  a  recovery  of  damages  by  way  of 
possible  profits.  It  confined  plaintiff's  re- 
covery to  the  market  value  of  the  goods 
spoiled.  If  tbe  contract  was  as  claimed  by 
plaintiff,  then  all  that  tbe  jury  had  to  deter- 
mine was  the  number  of  cans  of  spoiled 
goods  and  the  market  value  thereof.  There 
was  nothing  speculative  or  uncertain  about 
this.  It  could  be  easily  determined.  Fur- 
thermore, with  all  due  respect  to  the  courts 
holding  to  the  contrary,  we  are  of  the  opin- 
ion that  the  correct  rule  applicable  to  at- 
tachments on  demands  arising  ex  contractu 
Is  announced  in  4  Cyc.  440,  where  it  is  said : 
"Under  some  statutes  the  right  to  issue  at- 
tachments Is  confined  to  causes  of  action 
arising  ex  contractu,  and  where  this  Is  the 
case,  in  order  for  plaintiff  to  be  entitled  to 
the  writ,  it  Is  essential  that  contractual  re- 
lations exist  between  him  and  defendant,  or 
else  that  the  contract  be  made  for  his  bene- 
fit Under  such  statutes  the  remedy  has 
been  held  to  be  authorized  in  actions  on 
bonds  and  undertakings,  for  breach  of  war- 
ranty, for  breach  of  contract  to  deliver  goods, 
and  In  other  actions  on  money  demands  aris- 
ing ex  contractu.  Where  the  claim  grows 
out  of  contract.  Its  character  as  such  Is  not 
affected,  so  as  to  preclude  an  attachment,  by 
the  fact  that  tortious  elements  are  Involved." 

It  may  be  conceded  that  there  were  a  num- 
ber of  Irregularities  In  the  proceedings  in 
this  case.  To  consider  all  tbe  errors  alleged 
to  have  been  committed  would  extend  this 
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opinion  to  too  great  length.  Suffice  it  to 
say  that  we  have  carefully  considered  the 
whole  record,  and  are  of  opinion  that  none 
of  the  errors  relied  upon  as  grounds  for  re- 
versal were  prejudicial  to  the  substantial 
rights  of  appellants. 
Wherefore  the  Judgment  is  affirmed. 


SALE  et  al.  V.  PULASKI  STAVE  CO. 

(Court  of  Appeals  of  Kentucky.    March  16> 

1909.) 

1.  Pbincifai,  Attn  Agxnt  (|  62*)— Pubchabk 

or  PbOFBBTT  rOB  PBINCIPAIr-TBANSFKB   TO 
PBINCIPAIr-DUTY  OF  AOENT. 

Where  plaintiff  purchased  land  at  Judicial 
■ale  through  his  agent,  he  is  entitled  to  land  de- 
scribed in  the  sale,  and  is  not  limited  by  the 
language  used  by  the  agent  in  assigning  the  bid 
to  him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |{  90,  100;  Dec.  Dig.  |  82.»] 

2.  BOTTNDABIZB   (I  40*)— LOOATIOR— QUESTlOn 
TOB  JUBT. 

The  uncertainty  of  the  location  of  a  call 
In  a  survey  raises  a  question  which  must  be 
submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  II  201,  202;   Dec.  Dig.  |  40.*] 

Appeal  from  Circuit  Court.  Jjee  County. 

"Not  to  be  officially  reported." 

Action  by  C.  W.  Sale  aud  another  against 
the  Pulaslil  Stave  Company.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Re- 
versed. 

Grant  E.  Lilly,  for  appellants.  Oourley, 
Redwlne  &  Oourley,  for  appellee. 

BARKER,  J.  The  appellants  In  this  ac- 
tion sought  to  recover  damages  for  trespasses 
alleged  to  have  been  committed  upon  a  tract 
of  land  In  Lee  county,  Ky.,  of  which  they 
Claimed  to  be  the  owners.  The  boundary  as 
described  in  the  petition  Is  as  follows :  "Be- 
ginning 176  yards  above  the  month  of  Cave 
Hollow;  thence  with  the  compromise  line 
made  by  O.  B.  Kelly  and  Mason  to  the  top  of 
the  ridge,  between  Billy's  Forlt  and  Big 
Sinldng ;  thence  with  the  divide  of  the  ridge 
to  the  head  of  Wolfe's  Hollow ;  thence  with 
the  divide  of  the  ridge  between  Cave  and 
Wolfe  Hollow  to  Big  Slnldng ;  thence  up  Big 
Sinldng  to  the  beginning."  The  real  object 
of  the  action,  however,  was  to  establish  the 
plaintiffs'  title  to  a  part  of  the  land  In  the 
foregoing  boundary.     TtM  defendants,  who 


are  appellees  here.  In  their  answer  contro- 
verted the  allegation  that  appellants  (plain- 
tiffs below)  owned  all  the  land  described  in 
the  petition,  and  set  np  title  In  themselves 
to  that  portion  of  the  boundary  which  we 
shall  hereafter  speak  of  as  "Maupln  Hollow," 
and  which  lies  between  Cave  Hollow  and 
Wolfe  Hollow.  After  the  Issues  were  duly 
made  np,  the  case  came  on  for  trial  before  a 
jury,  and  after  the  plalntlfFs'  testimony  was 
all  in,  upon  motion  of  the  defendants,  the 
court  peremptorily  instructed  the  jury  to  re- 
turn a  verdict  in  their  favor,  which  was  done, 
and  thereupon  a  judgment  was  entered  dis- 
missing their  petition,  to  review  which  tUs 
appeal  has  been  prosecuted. 

Both  appellants  and  appellees  claim  title 
through  a  common  vendor,  O.  B.  Kelly,  now 
deceased.  O.  B.  Kelly,  In  his  lifetime,  owned 
quite  a  large  tract  of  land  on  the  waters  of 
Big  Slnldng  creek,  in  liee  county,  Ky.,  of 
which  he  sold  and  conveyed  to  Robert  Rld- 
dell  an  undivided  half  interest,  first,  however, 
reserving  to  himself  an  exception  from  the 
boundary  so  sold.  After  his  death  an  action 
was  brought  to  settle  O.  B.  Kelly's  estate  and 
pay  his  debts,  and  it  was  sought  in  this  last- 
named  action  to  sell  the  exception  reserved 
by  the  vendor  In  the  tract  In  which  Rlddell 
acquired  an  undivided  half  interest,  as  above 
stated;  and  afterwards,  by  regular  and  un- 
questioned procedure,  this  was  done.  The 
petition  for  the  settlement,  which  was  drawn 
by  Rlddell,  who  was  an  attorney  at  law,  the 
exception  which  was  sought  to  be  sold,  the 
judgment  ordering  the  sale  of  It,  and  the  re- 
port of  sale  by  the  commissioner,  all  describ- 
ed the  land  In  the  Identical  terms  used  in  de- 
scribing It  in  the  petition  In  this  case.  At 
the  judicial  sale  had,  the  property  was  bought 
by  O.  H.  Pollard,  an  attorney  who  was  agent 
for  appellants,  and  who  afterwards  assigned 
the  benefits  of  his  purchase  to  the  appellant 
C.  W.  Sale,  who  conveyed  half  of  it  to  ap- 
pellant Kelly.  Afterwards,  by  amended  peti- 
tion, the  whole  tract  out  of  which  the  ex- 
cepdon  had  been  carved,  and  in  which  Rob- 
ert Rlddell  was  an  undivided  half  owner,  was 
sold  by  a  judgment  of  the  court,  and  purchas- 
ed by  J.  O.  Parker,  who  transferred  it  to  the 
Pulaski  Stave  Company.  It  will  simplify 
this  statement  of  the  facts  to  say  that  the 
strip  of  land  in  dispute  Is  Maupln  Hollow, 
which,  as  said  before,  lies  between  Cave  Hol- 
low and  Wolfe  Hollow,  as  shown  on  the  sub- 
joined map: 
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The  real  dispute  between  the  parties  liti- 
gant Is  the  correct  location  of  the  fourth  call 
In  the  description  of  the  exception  reserved 
In  the  deed  from  6.  B.  Kelly  to  Robert  Rid- 
dell.  In  other  words,  It  Is  admitted  by  the 
appellees  that  the  appellants  are  the  owners 
of  all  the  exception  reserved  by  G.  B.  Kelly ; 
but  they  dispute  that  Mnuplu  Hollow  is  a 
part  of  the  exception.  On  the  part  of  ap- 
pellants, It  Is  admitted  that.  If  the  fourth 
call  in  the  boundary  of  the  exception  Is  as 
claimed  by  the  appellees,  they  have  no  title 
to  the  property  In  dispute.  The  appellants 
Introduced  their  muniments  of  title,  which 
showed  clearly  that  they  were  the  owners  of 
the  property  described  In  the  petition,  leav- 
ing undetermined  the  question  whether 
Maupln  Hollow  is  within  this  description. 
They  also  proved  the  trespasses  complained 
of,  and  they  urgently  insist  that  the  court 
was  without  authority  to  talje  the  case  from 
the  Jury  end  to  peremptorily  decide  that  the 
fourth  call  in  their  description  was  located 
as  claimed  by  the  appellees.  Instead  of  as 
claimed  by  them.  The  first  call  of  appel- 
lants' property  commences  at  No.  6  on  the 
plat,  and  runs  with  the  compromise  line  to 
No.  5;  thence  along  the  divide  between  Big 
Sinking  and  Billy's  Fork  to  No.  4;  thence 
with  the  divide  between  Wolfe  Hollow  and 
Cave  Hollow  to  No.  11;  and  this  is  where 
the  difficulty  begins.  At  No.  11  the  ridge 
which  divides  Wolfe  Hollow  from  Cave  Hol- 
low separates  and  runs  In  two  lines  to  Big 
Sinking  creek  at  Nos.  12  and  13  on  the  plat, 
leaving  it  in  doubt  which  ridge  is  to  be  fol- 
lowed in  completing  the  call.  One  of  these 
ridges  is  shown  on  the  plat  by  the  line  from 
11  to  12;  the  other  by  the  line  from  11  to 
13.  Between  them  lies  the  debatable  land. 
The  triangular  piece  of  land  lying  between 
Nos.  11,  12,  and  13  Is  called  Maupln  Hollow. 
On  the  part  of  the  appellants.  It  is  claimed 
that  the  fourth  call  in  their  boundary  is 
from  11  to  13;  whereas,  the  appellees  claim 
that  the  correct  fourth  call  of  appellants' 
boundary  is  from  11  to  12.  Upon  the  correct- 
ness of  the  one  or  the  other  of  these  con- 
flicting claims  depends  the  ownership  of 
Maupln  Hollow,  the  property  in  dispute. 

It  Is  said  In  the  briefs  that  the  reason  the 
trial  court  peremptorily  instructed  the  Jury 
to  find  for  the  defendants  was  based  upon 
the  language  of  the  transfer  by  Pollard  to 
Sale,  which  Is  as  follows:  "I  hereby  transfer 
and  assign  to  C.  W.  Sale  the  benefit  of  my  bid 
and  purchase  of  the  land  in  the  Cave  Hol- 
low sold  by  commissioner  in  the  case  in  the 
EstlU  Circuit  court  of  O.  B.  Kelly's  heirs 
against  G.  B.  Kelly's  heirs,  and  purchased 
b.v  me,  and  said  court  will  have  the  le^al 
title  made  to  said  Sale.  Said  land  is  in  Lee 
county,  Ky.,  in  Cave  Hollow  waters  of  Big 
Sinking.  This  19th  day  of  June,  1901.  [Sign- 
ed] O.  H.  Pollard.  Attest:  Ada  Johnson." 
It  seems  that  the  court  was  of  opinion  that. 


because  the  land  In  the  transfer  of  Pollard's 
bid  is  described  as  being  in  Cave  Hollow,  the 
appellants*  claim  was  limited  to  Cave  Hoi- 
low,  and  therefore  could  not  include  Maupln 
Hollow.  There  is  nothing  in  the  record  to 
show  upon  what  the  trial  court  based  the 
conclusion  that  the  peremptory  instruction 
for  the  defendants  should  be  awarded;  but, 
even  assuming  that  the  suggestion  in  the 
brief  is  correct,  we  cannot  agree  to  the  con- 
clusion reached.  The  transfer,  although  it 
uses  the  words  "in  Cave  Hollow,"  manifest- 
ly intended  to  transfer  to  C.  W.  Sale  the 
benefit  of  the  whole  purchase  made  by  Pol- 
lard at  the  Judicial  sale.  Indeed,  it  appears 
that  he  was  only  the  agent  of  Sale  in  making 
the  purchase  for  him,  and  as  such  agent  be 
was  bound  to  turn  over  to  his  princIiMl  all 
that  he  acquired.  He  could  not  lawfully  have 
done  less.'  Pollard  purchased  at  the  Judicial 
sale  the  boundary  of  land  described  in  the 
petition  and  In  the  Judgment ;  so  that  what- 
ever laud  was  de3crll)ed  within  that  bound- 
ary is  DOW  owned  by  appellants,  and  their 
title  does  not  turn  upon  the  language  of  the 
transfer  from  Pollard  to  Sale,  even  if  we  as- 
sume that  the  language  of  the  transfer  is  dif- 
ferent from  the  description  of  the-  land  as 
contained  in  the  Judgment  The  correct  loca- 
tion of  the  fourth  call  in  the  description  of 
the  land  contained  in  the  Judgment  was  the 
real  and  only  Issue  between  the  parties.  It 
was  a  simple  question  of  fact,  and  peculiar- 
ly within  the  province  of  the  Jury  to  deter- 
mine. The  court  bad  no  right  to  say  that 
the  correct  fourth  call  was  tlie  line  11-12,  In- 
stead of  11 — 13,  on  the  plat. 

There  may  be  substantial  grounds  in  favor 
of  both  the  theory  of  appellants  and  that  of 
appellees;  but,  as  the  conclusion  we  have 
reached  will  necessitate  a  retrial  of  the  case, 
we  refrain  from  entering  into  any  discussion 
of  them  now.  We  are  clearly  of  opinion  that 
the  court  erred  in  awarding  the  perenii>tory 
instruction  to  the  Jury  to  find  for  the  de- 
fendants, and  we  therefore  reverse  the  Judg- 
r.ient,  for  further  proceedings  consistent  with 
this  opinion. 


JAMBS.  Auditor,  et  al.  v.  UNITED  STATES 
FIDELITY   &  GUARANTEE  CO. 

SAME  V.  AMERICAN  SURETY  CO.  OP 
NEW  YORK. 

(Court   of  Appeals  of   Kentucky.     March   24, 
1909.) 

1.  Taxation  (J  25*)  —  Assessment  —  I-evt — 
Power  of  Leoislathbe. 

The  power  to  fix  the  rate  of  taxation  is 
In  the  General  Assembl}[,  and  It  must  fix  a 
well-defiDed  nile  as  a  guide  to  the  ministerial 
officers  throughout  the  state  who  have  to  carry 
it  into  effect. 

[M.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  {  25.*] 
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2.  Taxation    (J  28*)— Xatdbe   of    Power— 
Deleoatior  of  Power. 

The  power  of  the  T^sislature  to  determine 

the  method  to  be  employed  in  arriving  at  the 

taxable  value  of  property  cannot  be  delegated. 

[Bkl   Note.— For  other  cases,   see   Taxation, 

Cent.  Dig.  i  60;   Dec.  Dig.  J  28.*] 

3.  Statutes  (J  180*) — Constkcctiow— Gkneb- 

AL  MlTLEB   of  COKSTBUCTIOS. 

Where  the  words  nsed  in  a  statute  are 
plain,  clear,  and  xinambi|:uous  and  the  language 
expresses  the  legislative  intent,  there  is  no  room 
for  construction,  and  the  statute  must  be  ac- 
cepted and  enforced  as  it  is  written. 

[B3d.   Note.— Fop   other   cases,    see    Statutes, 
Cent.  Dig.  i  268;   Dec.  Dig.  f  189.*] 

1  Statutes  (8  181*)  —  Constbuction  —  Gen- 

EBAL  Rules  of  Constbuction. 

A  statute  which  does  not  clearly  express 
the  legislative  intent  because  of  its  wording 
or  the  use  of  particular  words  will  be  construed 
to  as  to  make  it,  if  possible,  express  the  true 
legislative  intent. 

[Ed.   Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  |  256;   Dec.  Dig.  {  181.*] 

8.  Statutes  (|  184*)— ^Constbuction— Geneb- 

AL  Rules  of  Constbuction. 

Where  words  used  in  a  statute  do  not  con- 
vey the  meaning  intended  by  the  Legislature, 
and  from  the  context,  the  attendant  circumstan- 
ces, and  the  object  to  be  accomplished  the  intent 
is  made  apparent,  the  words  may  be  modified, 
altered,  or  supplied  to  express  the  legislative 
intent. 

[la.    Note.— For   other  cases,    see    Statutes, 
Cent.  Dig.  S  262 ;   Dec.  Dig.  {  184.*] 

8.  Statutes  (|  197*)— Constbuction-SQeneb- 
AL  Rules  of  Constbuction— "Ob." 

The  word  "and"  may  be  substituted  foi 
the  word  "or"  when  necessary  to  make  a  stat- 
oie  express  the  true  legislative  intent  as  gather- 
ed from  the  context  and  the  circumstances  at- 
tending its  enactment. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  {  275;   Dec.  Dig.  i  197.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  5002-5009;    vol.  8,  p.  7739.] 
7.  Taxation  ({  28*)— Taxino  Poweb— Dele- 
gation OF  Poweb— "Ob." 

Ky.  St.  1909,  {  4080  (Russell's  St.  §  6053), 
which  authorized  the  assessing  board  to  consider 
the  gross  earnings  of  a  foreign  corporation  in 
the  state  in  fixing  the  value  of  its  franchise,  was 
amended  to  meet  the  objectionable  feature  that 
the  board  could  not  consider  the  net  income  In 
the  state  in  fixing  the  valuation,  the  amended 
act  being  Ky.  St.  1909,  f  4080,  which  provides 
that:  "If  the  corporation  •  •  *  be  organiz- 
ed under  the  laws  of  any  other  state  or  govern- 
ment, except  as  provided  in  the  next  section, 
the  board  shall  fix  the  capital  stock  in  this  state 
by  capitalizing  the  net  income  derived  in  this 
state,  'or*  it  shall  fix  the  capital  stock  as  here- 
inbefore provided,  and  will  detennine  from  the 
amount  of  the  gross  receipts  of  said  corpora- 
tion •  *  •  in  this  state  and  elsewhere,  the 
proportion  which  the  gross  receipts  of  this  state, 

•  •  •  bears  to  the  entire  gross  receipts  of 
the  company,  the  same  proportion  of  the  value 
of  the  entire  capital  stock  'or*  the  capitalizing 
of  the  net  earnings  in  this  state,  less  the  assess- 
ed  value   of    the    tangible    property    assessed, 

*  •  *  shall  be  the  correct  value  of  the  cor- 
porate franchise  of  such  corporation  •  •  • 
for  taxation  in  this  state."  Held,  that  the  evi- 
dent intent  of  the  Legislature  in  amending  the 
law  wag  not  to  provide  the  board  with  an  al- 
ternative means  of  arriving  at  the  value  of  a 
franchise,  but  to  require  the  board  to  consider 
the  two  items  of  gross  earnings  and  net  income 


of  the  corporation  in  this  state  in  fixing  th» 
valuation,  and  to  effectuate  this  intent  the  word 
"or,"  as  used  in  the  amended  act,  should  be  read 
"and,"  and,  when  so  construed,  the  act  is  not 
unconstitutional  as  a  delegation  of  the  taxing 
power. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  28.*] 

8.  Taxation  (f  397*)  —  Assessment  —  Cobpo- 
bate    Pboperty  —  Valuation    of    Fban- 

CHI8E8. 

In  fixing  the  valuation  of  the  franchise,  of 
a  foreign  corporation  under  Ky.  St.  1909.  i 
4080  mussell's  St.  J  6053),  the  assessing  board 
should  consider  the  two  items  of  gross  earnings 
and  net  income  of  the  corporation  in  the  state 
as  required  by  the  statute. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  397.*] 

Appeals  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Suits  by  the  United  States  Fidelity  &  Guar- 
antee Company  and  the  American  Surety 
Company  of  New  Tiork  against  F.  P.  James, 
Auditor,  and  others,  to  enjoin  the  enforce- 
ment of  franchise  taxes.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal  Af- 
firmed. 

Jas.  Breathitt,  Atty.  Gen.,  and  Jno.  F. 
Lockett,  Asst.  Atty.  Gen.,  for  appellants. 
Lindsay  &  Edelen  and  Bodley  &  Baskin,  .for 
appellees. 

LASSING,  J.  These  suits  involve  a  com- 
mon question,  and  are  considered  together. 
Prior  to  1006  the  franchises  of  foreign  cor- 
porations, such  as  surety  and  guaranty  com- 
panies, were  assessed  as  provided  In  sec- 
tion 4080  of  the  Kentucky  Statutes  (Rus- 
sell's St.  I  6053).  This  court  in  Hager,  Au- 
ditor, v.  American  Surety  Company,  121  Ky. 
701.  90  S.  W.  550,  held  that  the  board  of  val- 
uation and  assessmeut  was  without  authori- 
ty to  adopt  any  other  method  of  arriving  at 
the  value  of  a  franchise  of  such  a  company 
than  that  provided  by  statute.  The  litiga- 
tion in  Hager,  Auditor,  v.  American  Sure- 
ty Company  grew  out  of  an  effort  on  the 
part  of  the  assessing  board  to  use  the  net 
Income  of  such  companies  as  the  basis  of 
fixing  the  values  of  their  franchises.  It  was 
the  contention  of  the  board  that,  by  capital- 
izing the  net  income  In  Kentucky  of  such 
companies  at  6  per  cent,  a  fair  and  equi- 
table value  of  their  franchises  could  be  had, 
but  that,  by  following  the  plan  as  laid  down 
by  section  4080,  the  valuations  were  too  low. 
At  the  time  this  contention  of  the  hoard  of 
valuation  and  assessmeut  was  decided  against 
the  state  the  Legislature  was  in  session,  and 
it  at  once  amended  section  4080  so  as  to 
meet  the  objectionable  features  thereof,  as 
pointed  out  in  the  opinion  to  which  we  have 
referred.  This  amended  act  is  now  section 
4080  of  the  Kentucky  Statutes  of  1909,  and  is 
as  follows:  "If  the  corporation,  company  or 
association  he  organized  under  the  laws  of 
any   other   state   or   government,   except  as 
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provided  In  tbe  next  section,  tbe  board  shall 
fix  the  capital  stock  in  this  state  by  capital- 
izing the  net  Income  derived  in  this  state, 
or  it  shall  fix  the  capital  stock  aa  hereinbe- 
fore provided,  and  will  determine  from  the 
amount  of  the  gross  receipts  of  said  corpora- 
tion, company  or  association  in  this  state  and 
elsewhere,  the  proportion  which  the  gross 
receipts  of  this  state,  within  twelve  months 
next  before  the  thirtieth  day  of  June  of  the 
year  in  which  the  assessments  were  made, 
bears  to  the  entire  gross  receipts  of  tbe  com- 
pany, the  same  proportion  of  tbe  value  of 
tbe  entire  capital  stock  or  the  capitalizing 
of  the  net  earnings  in  this  state,  less  the 
assessed  value  of  the  tangible  property  as- 
sessed, or  liable  to  assessment  In  this  state, 
shall  be  the  correct  value  of  the  corporate 
franchise  of  such  corporation,  company  or 
association  for  taxation  in  this  state."  When 
the  said  board  proceeded  to  assess  appellees 
under  this  statute,  appellees  enjoined  it 
from  doing  so  on  the  ground  that  the  Legis- 
lature had  undertaken  to  delegate  to  the 
assessing  board  a  discretion  as  to  the  meth- 
od which  it  should  use  In  fixing  the  value  of 
their  franchises,  and  this  attempted  dele- 
gation of  power  rendered  the  statute  inoper- 
ative and  void,  and,  for  this  reason,  tbe 
board  was  without  authority  to  proceed  un- 
der said  statute,  and  had  no  right  to  adopt 
either  plan  provided  for  In  said  statute  in 
ascertaining  the  value  of  their  franchise. 
Appellee  American  Surety  Company  contends 
that,  as  the  statute  under  consideration  is 
void,  it  should  be  assessed  under  the  old  act 
or  law  as  it  was  before  its  amendment  in 
1906.  Appellee  United  States  Fidelity  & 
Guarantee  Company  contends  that  as  the 
old  law  was  repealed,  and  the  present  act 
is  void,  the  board  Is  withont  authority  to  as- 
sess its  franchise  at  all.  Each  pleaded  that 
the  board  had  adopted  the  capitalization  of 
its  net  Income  or  profits  in  Kentucky  as  the 
basis  of  fixing  the  valuation  on  its  franchise, 
and  that  the  valuations  arrived  at  under 
this  method  were  much  higher  than  they 
would  be  if  the  other  method  were  adopted, 
and,  In  fact,  much  higher  than  they  should 
be.  The  trial  judge  was  of  the  opinion  that 
the  act  was  unconstitutional  and  void,  and 
80  held.  With  this  finding  and  judgment  the 
commonwealth  Is  dissatisfied,  and  appeals. 

In  each  of  these  appeals  the  constitution- 
ality of  section  4080  of  the  Kentucky  Stat- 
utes, Compilation  of  1909,  Is  assailed.  The 
ground  upon  whidi  It  Is  attacked  is  that  It 
provides  alternative  methods  by  which  tbe 
board  of  valuation  and  assessment  may  fix 
the  valuation  of  the  franchises  of  corpwa- 
tlons  of  the  character  described  in  the  act. 
If  we  must  accept  the  statute  literally  as 
written,  then  this  contention  Is  correct,  for 
the  taxing  power  has  been  confided  by  the 
people  to  the  legislative  department  of  gov- 
ernment, tbe  General  Assembly,  and  this 
body  alone  has  tbe  right  to  exercise  a  judg- 
ment or  discretion  aa  to  the  method  that 


shall  be  employed  In  arriving  at  tbe  valua- 
tion of  the  property  sought  to  be  taxed. 
While  It  has  ample  authority  to  determine 
how  the  property  shall  be  taxed — ^that  is,  the 
method  ttiat  shall  be  employed  In  arriving 
at  its  fair  taxable  value— yet  it  Is  without 
authority  of  law  to  delegate  this  power,  and 
any  attempt  on  the  part  of  the  General  As- 
sembly to  delegate  this  power  to  the  board 
of  valuation  and  assessment  Is  ultra  vires 
and  void.  There  Is  no  rule  of  law  better 
settled  than  that  the  power  to  fix  the  rate 
of  taxation  is  In  tbe  General  Assembly,  and 
It  must  fix  a  well-defined  rule  to  serve  as  a 
guide  to  the  ministerial  officers  throughout 
the  state  who  have  to  carry  It  into  effect. 
It  Is  equally  well  settled  that  this  power  can- 
not be  delegated  to  a  board  or  any  subor- 
dinate body,  or  even  to  a  court,  but  It  alone 
can  exercise  It  Cooley  on  Constitutional 
Limitations,  p.  163;  1  Sutherland  on  Stat- 
utory Construction,  p.  145;  Owensboro  & 
Nashville  Railroad  Company  v.  Todd,  Trus- 
tee, 01  Ky.  175,  15S.W.  56,llIi.R.A.280: 
Jernlgan  v.  City  of  Madl8onvllle>  et(^  102 
Ky.  313,  43  S.  W.  448.  There  Is  no  excep- 
tion to  this  rule.  The  fact  that  the  General 
Assembly  has  the  power  to  authorize  muni- 
cipal corporations,  through  their  legislative 
boards,  to  fix  assessments,  and  levy  and  col- 
lect taxes  for  municipal  purposes,  does  not 
militate  against  the  rule,  for  the  reason  that 
inch  power  Is  expressly  provided  for  by  sec- 
tion 181  of  the  Constitution.  Tbe  General 
Assembly  alone  has  the  right  to  levy  taxes 
for  state  purposes,  and  Is  expressly  forbid- 
den to  impose  taxes  for  county,  city,  town,  or 
district  purposes;  but  Is  required  to  confer 
upon  the  local  authorities  of  such  county, 
city,  town,  or  district  the  power  to  levy  and 
assess  all  taxes  for  local  or  municipal  pur- 
poses. This  constitutional  provision,  Instead 
of  being  an  exception  to  tbe  rule.  Is  an  ex- 
emplification of  it,  and  illustrative  of  the  dem- 
ocratic idea  of  local  self-government  which 
Is  one  of  the  perfections  of  our  republican 
form  of  government  The  acts  of  the  Gen- 
eral Assembly  are  but  the  expressions  of  the 
legislative  Intent  upon  the  various  subjects- 
with  which  they  deal.  Where  the  words  used 
are  plain,  clear^  and  unambiguous,  and  the 
language  of  the  act  expresses  the  legislative 
Intent,  there  is  no  room  for  construction, 
and  the  act  must  be  acc^ted  and  enforced 
as  It  Is  written.  Cases  frequently  arise,  how- 
ever, where,  from  the  wording  of  the  act, 
or  the  arrangement  of  tbe  words  or  phrases 
therein,  or  the  use  of  some  particular  word 
or  words  In  the  act,  the  legislative  Intent 
Is  not  clearly  expressed,  if  expressed  at  all, 
and  In  such  cases  It  becomes  necessary  to- 
construe  the  act  so  as  to  make  It,  where  this 
may  be  done,  express  tbe  true  legislative  in- 
tent As  said  by  Sutherland  in  his  work  on 
Statutory  Construction,  the  Intent  Is  the 
law;  tbe  statute  Is  bat  expressive  of  that 
Intent 
Adopting  this  idea  In  passing  upon  the  va- 
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lldlty  of  the  act  ander  consideration,  it  la 
first  necessary  to  determine  the  porpose  the 
Leglslatnre  had  In  its  passage.  As  hereto- 
fore stated,  tlte  amendment  to  section  4080 
was  brought  abont  by  the  discovery  on  the 
part  of  the  board  of  valuation  and  assess- 
ment that  the  old  statute  provided  no  ade- 
quate means  for  arriving  at  the  true  value 
of  the  franchises  of  those  corporations  for 
whose  assessment  it  provided;  the  statute 
to  which  we  have  referred  being  that  wbich 
required  that  the  board  of  valuation  and 
assessment  should  take  into  consideration 
the  gross  earnings  of  the  corporation  in 
this  state,  and  fix  the  value  of  the  franchise 
at  that  proportion  of  its  entire  capital  stock, 
surplus  and  undivided  profits  which  its  gross 
business  in  Kentucky  bore  to  its  gross  busi- 
ness everywhere.  To  correct  this  evil  the 
statute  was  amended.  Since  the  old  method 
had  been  found  Inadequate  and  unsatisfac- 
tory no  good  reason  can  be  assigned  why  it 
should  have  been  continued  In  force.  It 
would  have  been  a  waste  of  time  to  have 
done  so  if  it  was  the  purpose  of  the  Legis- 
lature that  it  should  still  constitute  a  com- 
plete plan  In  itself  for  fixing  the  value  of 
the  corporate  franchise ;  hence  we  must  cou- 
dnde  that  the  Legislature,  in  retaining  this 
language  in  the  amended  statute,  purpose 
that  it  should  still  be  used  in  determining 
the  value  of  the  franchises  of  the  corpora- 
tions described  in  that  section,  necessarily 
not  alone,  but  in  connection  with  the  re- 
mainder of  the  section,  to  \jlt,  that  portion 
thereof  wtiich  provides  that  the  board  might 
take  into  consideration  the  net  Income  of  the 
corporation  as  well.  If  this  was  the  purpose 
of  the  Legislature,  then  the  section  presents 
a  perfect  and  complete  system  or  plan  for 
assessing  franchises  of  the  corporations  with 
which  it  deals.  We  are  confronted  then  with 
the  question:  Did  the  Legislature,  in  amend- 
taig  this  act.  Intend  to  continue  the  old  meth- 
od of  ascertaining  the  value  of  such  franchis- 
es in  force,  and,  in  addition,  provide  another 
method  and  give  to  the  board  the  right  to 
adopt  either  of  said  methods  that  the  exigen- 
cies of  the  case  might  require,  or  was  it  the 
aim  of  the  Legislature  in  amending  the  law 
to  create  one  perfect  plan  or  system  by 
which  the  valuation  of  the  franchises  could 
be  determined?  It  may  be  fairly  presumed 
that,  if  the  board  had  the  right  to  exercise 
such  discretion,'  it  would  exercise  that  dis- 
cretion always  in  favor  of  the  common- 
wealth, and  would  adopt  that  plan  in  each 
partlcnlar  case  which  would  produce  the 
greatest  amount  of  revenue;  whereas.  If  the 
company  sought  to  be  assessed  were  given 
a  voice  In  the  matter,  It  would  Insist  upon 
the  application  of  that  plan  which  would 
place  upon  it  the  least  burden  in  the  shape  of 
taxation.  When  It  is  remembered  that  in  the 
General  Assembly  there  were  a  great  many 
lawyers,  and  that  the  special  conunlsslon 
which  bad  in  charge  the  preparation  of  the 
revenue  and  taxation  laws  included  among 


its  members  some  of  the  best  legal  talent 
in  the  state.  It  is  altogether  unreasonable 
to  presume  tliat  they  would,  in  attempting  to 
cure  a  defect  in  the  law,  have  adopted  an 
amendment  thereto  so  repugnant  in  form  as 
to  carry  with  it  its  own  destruction. 

Again,  when  It  is  remembered  that  the 
taxation  of  franchises  at  all  in  this  state  Is 
of  comparatively  recent  date,  and  that  the 
Legislature  has,  from  time  to  time,  been 
called  upon  to  amend  the  laws  relative 
thereto  so  as  that  the  franchises  of  such 
corporations  as  are  chargeable  with  the  fran- 
chise tax  may  be  assessed  at  their  fair  and 
reasonable  value,  it  is  very  apparent  that 
the  legislative  intent  all  along  has  been  to 
arrive  at  some  plan  which  Would  enable 
the  board  of  valuation  and  assessment  to 
place  upon  the  franchises  of  corporations 
subject  to  a  franchise  tax  such  a  valuation 
as  would  make  them  bear  their  Just  propor- 
tion of  the  public  burden.  In  no  other  sec- 
tion of  this  comprehensive  act  regulating 
assessment  and  taxation  is  a  dual  method 
for  arriving  at  values  provided  for.  The 
evident  purpose  of  the  Legislature  in  the 
amendment  of  the  act  under  consideration 
was  not  to  provide  the  board  with  an  alter- 
native means  of  arriving  at  the  value  of  the 
franchises  under  consideration,  but  to  pro- 
vide the  board  with  an  additional  means 
of  evidence  to  serve  as  a  guide  in  reaching 
a  Just  and  fair  conclusion  as  to  the  proper 
value  of  the  franchise,  and  therefore  the 
word  "or,"  as  used  In  the  act,  was  evidently 
intended  to  be  "and."  We  are  constrained 
to  believe  that  the  true  purpose  and  Intent 
of  the  Legislature  was  to  have  the  board  in 
fixing  the  value  of  the  franchises  take  into 
consideration  the  gross  earnings  of  the  cor- 
poration in  this  state  and  its  net  income  as 
well,  and  from  a  consideration  of  these  two 
items  fix  the  value  of  the  corporate  fran- 
chise, as  in  the  remainder  of  the  act  pro- 
vided. Now,  if  the  word  "and"  is  substi- 
tuted for  the  word  "or,"  the  aim  of  the  Leg- 
islature, as  expressed  in  the  various  acts 
amending  the  law  bearing  upon  this  sub- 
ject, is  carried  out,  and  the  board,  by  being 
empowered  to  consider  additional  evidence 
as  to  value,  is  enabled  more  nearly  to  fix 
the  true  value  of  the  franchises  of  those 
corporations.  Bearing  in  mind  always  that 
the  sole  purpose  for  which  this  legislation 
was  enacted  was  to  devise  a  plan  that  would 
enable  the  board  to  fix  a  fair.  Just,  and  rea- 
sonable valuation  upon  the  franchise  of  the 
company,  we  must  conclude  that  the  Leg- 
islature intended,  not  to  provide  an  alter- 
native method  for  arriving  at  this  valua- 
tion, but  ".imply  to  provide  the  board  with 
additional  evidence,  as  it  were,  showing  val- 
ue, and,  when  this  construction  is  placed 
upon  the  act,  its  objectionable  features  are 
removed,  and  it  is  made  to  present  one  en- 
tire harmonious  plan  for  arriving  at  the 
valuation  for.  assessment  of  franchises  of 
corporations  of  that  class  therein  described, 
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snd  thereby  carry  into  effect  the  evident 
iegislatlre  intent  This  brings  us,  then,  to 
the  question  aa  to  whether  or  not  the  word 
"and"  may  be  substituted  for  the  word  "or." 
The  object  sought  to  be  attained  by  the 
enactment  of  this  statute  being  clearly  as- 
certained, it  furnishes  a  most  excellent  aid 
in  determining  whether  or  not  the  worda 
used  convey  the  meaning  which  the  Leg- 
islature intended  they  should.  Where  they 
do  not,  and  from  the  Context,  the  attendant 
circumstances,  and  the  object  sought  to  be 
accomplished  this  fact  is  made  to  appear, 
then  the  words  may  be  modified,  altered,  or 
supplied  so  as  to  keep  the  act  from  I>eing 
inconsistent  with  the  legislative  intent.  In 
dealing  with  this  subject,  Mr.  Endlich,  in 
his  work  on  Interpretation  of  Statutes  (page 
400,  (  295),  says:  "Where  the  language  of 
a  statute,  in  its  ordinary  meaning  and  gram- 
matical construction,  leads  to  a  manifest 
contradiction  of  the  apparent  purpose  of  the 
enactment,  or  to  some  inconvenience  or  ab- 
surdity, hardship,  or  injustice  presumably 
not  intended,  a  construction  may  be  put  up- 
on it  which  modifies  the  meaning  of  the 
words  and  even  the  structure  of  the  sen- 
tence. This  Is  done  sometimes  by  giving 
an  unusual  meaning  to  particular  words, 
sometimes  by  altering  their  collocation,  or 
by  rejecting  them  altogether,  or  by  inter- 
polating other  words,  under  the  influence, 
no  doubt,  of  an  irresistible  conviction  that 
the  L^islature  could  not  possibly  have  in- 
tenued  what  its  words  signify,  and  that  the 
modifications  thus  made  are  mere  correc- 
tions of  careless  language,  and  really  give 
true  intention."  This  court  in  the  case  of 
Commonwealth  v.  Grinstead,  etc.,  lOS  Ky. 
60,  65  S.  W.  720,  57  S.  W.  471,  in  constru- 
ing section  3917  of  the  Kentucky  Statutes 
(Russell's  St  i  3719),  held  that  in  order  to 
effectuate  the  legislative  intent  and  preserve 
the  statute,  the  word  "person"  as  used  in 
the  first  part  of  the  section  was  superfiu- 
ous,  a  mere  inaccuracy  in  the  drafting  of 
the  statute,  and  in  that  opinion  this  word 
was  left  out  of  consideration.  Again  in  the 
case  of  Sams  v.  Sams'  Administrator,  83 
Ky.  400,  3  S.  W.  594,  this  court  speaking 
through  Judge  Pryor,  said:  "It  is  a  well- 
settled  rule  of  construction  that  the  letter 
of  a  statute  will  not  be  followed  when  it 
leads  to  an  absurd  conclusion;  but  on  the 
contrary,  the  reason  for  the  enactment  must 
enter  Into  its  Interpretation,  so  as  to  deter- 
mine what  was  intended  to  be  accomplished 
by  It" — and  In  that  opinion  this  court  read 
into  the  statute  the  word  "unmarried,"  so 
as  to  make  it  express  the  true  legislative 
intent  Where  the  statute  used  the  word 
"man,"  it  was  construed  by  this  court  to 
mean  "unmarried  man,"  although  the  word 
"unmarried"  was  omitted  from  the  statute. 
And  in  the  case  of  Bird,  etc^  t.  Board  of 


Commissioners  of  Kenton  County,  95  Ky. 
195,  24  S.  W.  118,  this  court  substituted  the 
word  "depth"  for  the  word  "width"  in  or- 
der to  meet  the  apparent  legislative  Intent 
Instances  of  this  character  mig^t  be  mul- 
tiplied almost  without  number  by  reference 
to  the  decisions  of  courts  of  last  resort  of 
other  states.  However,  as  we  deem  the 
decisions  of  our  own  court  conclusive  upon 
this  point,  we  will  refer  to  but  one  such, 
the  case  of  Gelger  v.  Kobilka,  26  Wash.  171, 
66  Fac.  423,  90  Am.  St  Rep.  733,  which  Is 
directly  In  point  In  construing  certain  ex- 
emption statutes  and  harmonizing  the  vari- 
ous provisions  thereof,  the  Supreme  Court 
of  Washington  said:  "The  word  'and'  is 
often  used  interchangeably  with  'or,'  the 
meaning  being  determined  by  the  context" 
— and  then  quoted  with  approval  the  fol- 
lowing extract  from  Sutherland:  "Sec.  397: 
The  popular  use  of  'or*  and  'and'  is  so  loose 
and  so  frequently  Inaccurate  that  it  has 
Infected  statutory  enactments.  While  they 
are  not  treated  as  interchangeable,  and 
should  be  followed  when  their  accurate  read- 
ing does  not  render  the  sense  dubious,  their 
strict  meaning  is  more  readily  departed  from 
than  that  of  other  words,  and  one  read  in 
place  of  another  in  deference  to  the  mean- 
ing of  the  context."  In  that  case  the  lan- 
guage of  the  statute  "for  the  support  of  him- 
self and  family"  was  construed  to  read  "for 
the  support  of  himself  or  family"  in  order 
to  carry  out  the  evident  legislative  intent  as 
gathered  from*  other  sections  of  the  exemp- 
tion statutes. 

Being  satisfied  that  the  Legislature,  In 
the  amendment  of  this  statute,  intended 
that  the  board  should  take  into  considera- 
tion the  two  items  of  gross  earnings  and 
net  income  of  the  corporation  in  this  state 
in  fixing  the  valuation  of  its  franchise,  the 
word  "or,"  as  used  in  this  statute,  should 
be  read  "and."  The  authority  authorizing 
this  substitution,  where  It  becomes  necessary 
in  order  to  effectuate  the  legislative  intent, 
is  so  clearly  established  by  the  decisions  of 
this  and  other  state  courts,,  as  well,  that 
further  comment  is  deemed  annecessary. 
The  board  having  attempted  to  fix  the  valu- 
ation of  the  franchise  of  appellees  by  taking 
into  consideration  only  part  of  the  evidence 
which  It  was  required  to  receive,  the  trial 
court  properly  enjoined  the  enforcement  of 
the  collection  of  the  taxes  estimated  upon 
such  a  valuation.  Upon  the  return  of  these 
cases  the  board  will  fix  the  valuation  of 
the  franchise  of  each  company  by  taking 
Into  consideration  the  gross  earnings  of  the 
company  in  this  state,  and  its  net  Income,  as 
well,  and  from  a  consideration  of  both  of 
these  items  fix  upon  its  franchise  its  fair 
taxable  value,  as  in  section  4080  provided. 

Judgment  in  each  case  affirmed. 
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JAMBS,   Auditor,  t,   AMERICAN   SURETY 
CO.  OP  NEW  YORK. 

(Court  of  Appeals  of   Kentuckr.     March  24, 

1900.) 
1  Taxation  (|  Sdf)  —  Assessment— Corpo- 

BATB    PBOPEBTT— FOBEION     COBPOBATION. 

In  fixing  the  valuation  of  the  franchise  of 
a  foreign  corporation  nnder  St.  1909,  |  4080 
(Russell's  St.  I  0053).  the  assessing  board  should 
consider  the  two  items  of  gross  earnings  and 
net  income  of  the  corporation  in  the  state,  as 
required  by  the  statute. 

[Ed.  Xote.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  672 ;   Dec  Dig.  f  397.»] 

2.  Taxation  (|  365«)  —  Assessment— Cobpo- 
EATE  Pbopebty— Statutory  Pbovisions. 

The  act  of  March  15,  1906  (Laws  1906.  p. 
8S.  c.  22),  which  amends  St.  1009.  §  4080  (Rns- 
tell's  St.  {  6053),  so  as  to  authorize  the  as- 
sessing board  to  consider  the  two  items  of  gross 
earnings  and  net  income  of  a  foreign  corpora- 
tion in  the  state  -in  fixing  the  valuation  of  its 
franchise,  is  intended  to  be  prosi>ective  in  its 
operation,  and  not  retrospective. 

(Ed.  Note. — For  other  eases,  see  Taxation, 
Cent.  Dig.  M  608-610 ;   Dec.  Dig.  !  805.*] 

3.  Taxation  (|  40*)—UNiroBMiTT  — Assess- 
ment—Cobpobatx  Pbopebty— Valtjation  op 
Franchises. 

\\'here  a  foreign  corporation  made  the  state- 
ment required  by  St.  1909,  i  4078  (Rnssell's  St. 
t  (!(fil^,  as  a  basis  for  the  valuation  of  its  fran- 
chise for  the  year  1905,  and  the  board  failed 
to  assess  the  corporation  nntil  1907,  an  assess- 
ment made  under  section  4080,  St.  1909  (Rus- 
fpU's  St.  i  6053).  as  amended  by  act  of  March 
IS.  1906  (Laws  1906,  p.  88,  e.  22),  instead  of 
onder  the  law  as  it  stood  before  the  amendment, 
tHereby  materially  increasing  the  tax,  was  il- 
legal, as  being  a  violation  of  the  rule  requiring 
uniformity  in  the  levy  of  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  f  40.*] 

4.  Taxation  (S  109*)— Omitted  Pbopebty— 
Assessment^— Cobpobate  Pbopebty. 

Under  the  provisions  in  the  revenue  law 
(Laws  1900,  p.  88,  c.  22)  for  the  assessment  of 
omitted  property,  the  assessing  board  has  power 
to  assess  the  franchise  of  a  foreign  corporation 
according  to  the  law  in  force  when  the  assess- 
ment should  have  l>een  made. 

[HM.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  142;   Dec.  Dig.  {  109.»] 

Appeal  from  Circuit  Court,  Franltlin 
County. 

"To  be  officially  reported." 

Suit  by  the  American  Surety  Company  of 
Sew  York  against  P.  P.  James,  Auditor,  to 
restrain  the  collection  of  a  franchise  tax. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Jas.  Breathitt,  Atty.  Gen.,  and  Jno.  F. 
Lockett,  Asst.  Atty.  Gen.,  for  appellant. 
Bullitt  &  BnlUtt  and  Lindsay  &  Edelen,  for 
appellee. 

I.ASSING.  J.  This  suit  Involves  the  right 
«f  the  board  of  valuation  and  assessment  to 
assess  appellee's  franchise  for  taxation  for 
1005  under  the  provisions  of  the  revenue 
law  of  1906,  approved  March  15,  1906  (Laws 
190«,  p.  88»  c  22).  Prior  to  September,  1905, 
the  appellee  delivered  to  the  Auditor  of  Pub- 


lic Accounts  its  verified  statement,  as  re- 
quired by  section  4078  of  the  Kentucky 
Statutes  of  1909  (Russell's  St  {  6(^1),  iu 
which  It  set  out  In  detail  the  facts  required 
to  be  set  out  therein.  No  action  was  taken 
upon  this  statement  by  the  board  of  valua- 
tion and  assessment  until  In  June,  1007, 
when  the  board  fixed  the  tentative  value  of 
the  franchise  as  of  September  1,  1905,  at 
$122,084,  the  taxes  on  which  sum  would 
amount  to  $010.42.  Of  this  action  the  board 
notified  appellee,  and  stated  that  under  the 
law  It  had  30  days  from  the  receipt  of  no- 
tice to  appear  and  show  cause  why  the  val- 
uation fixed  should  not  become  final.  On 
July  8tb  following,  and  within  30  days,  ap- 
pellee appeared,  and  requested  that  the  val- 
uation, as  fixed  by  the  board,  be  changed. 
This  request  was  refused,  and  on  the  same 
day  the  board  entered  an  order  making  said 
assessment  final,  and  served  notice  upon  ap- 
pellee company  that  It  would  require  appel- 
lee to  pay  the  taxes,  as  fixed  In  said  assess- 
ment, within  30  days,  or  else  the  penalty 
fixed  by  law  would  be  enforced.  The  valua- 
tion, as  fixed  by  the  board,  was  made  from 
the  statement  alone.  No  proof  was  taken, 
and  no  other  information  received  by  the 
board  upon  which  to  base  Its  assessment. 
This  assessment  was  based,  not  upon  the 
law  in  force  In  September,  1903,  but  upon 
section  4,  art.  4,  c.  22,  p.  129,  Acts  190(1, 
which  is  In  the  same  words  Identically  as 
section  4080  (6053),  the  law  that  was.  In 
force  in  1905,  except  that  in  the  act  of  1906 
the  board  is  authorized  to  consider  the  net 
earnings  of  appellee  In  this  state,  and  ar- 
rive at  the  valuation  of  its  franchise  by  cap- 
italizing same.  Upon  receiving  notice  that 
the  tentative  assessment  had  been  made 
final,  appellee  instituted  a  suit  In  the  Franklin 
circuit  court  attacking  the  validity  of  the 
act  of  1906,  and  sought  to  have  the  board 
of  valuation  and  assessment  enjoined  and 
restrained  from  attempting  to  penalize  ap- 
pellee for  falling  to  pay  the  taxes  under 
said  assessment,  which  it  alleged  was  un- 
constitutional, illegal,  and  void.  At  the  time 
of  the  Institution  of  this  suit  the  Judge  of 
the  Franklin  circuit  cotut  was  absent  from 
his  Judicial  district,  and  upon  notice,  ac- 
cepted by  the  Auditor  and  Treasurer,  mem- 
bers of  the  board  of  valuation  and  assess- 
ment, the  application  for  a  restraining  or- 
der was  beard  by  the  Honorable  Euimett 
Field,  Judge  of  the  Jefferson  circuit  court, 
who  granted  a  temporary  restraining  or- 
der to  become  effective  upon  the  execution 
by  the  appellee  of  an  Injunction  bond  In 
the  sum  of  $5<X),  conditioned  according  to 
law,  and  to  remain  In  force  until  final  de- 
cree, unless  sooner  dissolved  according  to 
motion  made  as  provided  by  law.  To  the 
petition  the  defendant  the  board  of  valua- 
tion and  assessment  in  time  filed  a  general 
demurrer,  and  also  an  answer.    In  said  an- 
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Bwer  tbey  traveraed  each  of  the  material 
allegations  of  the  petition,  and  pleaded  af- 
flrmatlvely  In  the  second  paragraph  that 
they  were  required  from  the  best  data  and 
evidence  at  their  command  to  assess  the 
Intangible  property  of  appellee  at  Its  fair 
cash  yalue,  estimated  at  the  price  It  would 
bring  at  a  Toluntary  sale;  that  the  fair  cash 
value  of  the  hitanglble  property,  based  up- 
on the  net  earnings  of  appellee's  business 
done  in  this  state  for  the  fiscal  year  ending 
June  30,  1906,  was  $122,084;  and  that  on 
this  valuation  the  taxes  levied  against  plain- 
tiff for  this  year  should  be  estimated.  The 
plaintiff  filed  a  demurrer  to  this  answer. 
The  case  was  submitted  for  Judgment  on 
the  pleadings,  and  the  court  thereupon  en- 
tered the  following  Judgment:  "The  court 
being  sufficiently  advised  is  of  the  opinion 
that  section  4,  subdlv.  1,  of  article  4  of  the 
act  relating  to  revenue  and  taxation,  ap- 
proved March  15,  1906,  is  in  conflict  with 
and  in  violation  of  the  Constitution  of  the 
state  of  Kentucky,  and  is  void."  He  there- 
upon entered  a  Judgment  ovemillng  the  de- 
murrer to  the  petition  as  amended,  and  sus- 
tained the  demurrer  of  the  plaintiff  to  the 
answer,  and,  defendants  declining  to  plead 
further,  the  prayer  of  the  petition  was  grant- 
ed, and  the  injunction  made  perpetual,  In 
accordance  with  the  prayer  of  the  petition. 
From  that  Judgment  the  board  of  valuation 
and  assessment  prosecutes  this  appeal. 

For  appellee  it  is  contended:  That  Its 
assessment  for  the  year  in  question  should 
have  been  based  upon  section  4080  of  the 
Kentucky  Statutes  prior  to  Its  amendment 
by  the  Legislature  In  1906.  That,  under 
the  law  as  it  then  stood.  It  was  clearly  en- 
titled to  have  the  valuation  of  its  franchise 
determined  by  ascertaining  what  per  cent 
Its  gross  earnings  in  Kentucky  for  the  fiscal 
year  ending  June  30,  1906,  was  of  its  entire 
gross  earnings  during  that  period,  and  then 
this  per  cent  of  its  capital  stock,  siurplus, 
and  undivided  profits,  less  any  tangible  prop- 
erty located  In  Kentucky,  should  be  the 
taxable  value  of  its  franchise.  Its  report 
shows  that  its  entire  gross  earnings  In  Ken- 
tucky amount  to  $12,617.  That  its  gross 
earnings  everywhere  amounted  to  $2,005,- 
762.  In  round  numbers,  therefore,  its  gross 
earnings  In  Kentucky  equaled  one-half  of 
1  per  cent  of  Its  entire  gross  earnings. 
That  Its  capital  stock  was  $2,000,000,  and 
Its  surplus  and  undivided  profits  $2,873,589, 
making  a  total  of  $4,873,589.  One-half  of  1 
per  cent  of  this  sum  equals  $24,367.94,  which 
Is,  under  section  4080,  the  entire  sum  that 
would  have  been  charged  to  appellee  as  the 
value  of  Its  franchise  in  Kentucky,  subject 
to  taxation^  and  not  $122,084,  as  fixed  by  the 
board  of  valuation  and  assessment  and 
that  the  taxes  which  it  should  be  required 
to  pay  the  commonwealth  should  be  $121.86, 
Instead  of  $610.42,  as  determined  by  the 
board.  That  the  taxes  which  the  board 
sought  to  require  it  to  pay  is  five  times  as 


great  a  sum  as  It  should  hav^  been  requir- 
ed to  pay  under  the  then  existing  law. 
Clearly  the  assessment  was  made  imder  the 
act  of  1906,  and  this  assessment  the  board 
of  valuation  and  assessment  claims  is  a  fair 
and  reasonable  assessment  of  the  value  of 
appellee's  franchise  in  Kentucky.  For  ap- 
pellant It  la  urged  that  the  case  of  Hager, 
Auditor,  v.  Citizens'  National  Bank,  32  Ky. 
Law  Rep.  95,  105  S.  W.  403,  914,  is  deter- 
minative of  this  question,  while  appellee 
says  that  opinion  Is  not  applicable  because 
in  that  case  this  court  said:  "It  would 
scarcely  be  contended  that  the  failure  of 
an  assessing  officer  to  make  an  assessment 
within  the  time  allowed  by  law  would  pre- 
vent him  from  making  it  within  a  reason- 
able time  thereafter,  or  render  invalid  the 
assessment  so  made,  unless  it  could  be 
shown  that  the  meritorious  rights  of  the 
property  owner  were  prejudiced  by  the  de- 
lay." It  Is  Insisted  that  the  assessment  of 
this  tax  under  the  act  of  1906,  which  In- 
creased appellee's  assessment  five  times  over 
what  It  should  have  been  under  the  law  in 
force  in  1905,  takes  it  without  the  reason- 
ing of  the  rule  announced  In  the  case  of 
Hager,  Auditor,  ▼.  Citizens'  National  Bank, 
supra.  From  the  conclusion  which  we  have 
reached  it  becomes  unnecessary  to  enter  up- 
on a  consideration  of  this  question. 

In  the  cases  of  James,  Auditor,  v.  United 
States  Fidelity  &  Guarantee  Company,  and 
James,  Auditor,  v.  American  Surety  Com- 
pany of  New  York  (this  day  decided)  117 
S.  W.  406,  It  is  held  that  in  fixing  the  val- 
uation of  the  franchises  of  appellee  and  kin- 
dred corporations,  It  Is  the  duty  of  the  as- 
sessing board  to  take  Into  consideration  both 
the  gross  earnings  of  said  corporations  in 
this  state  and  the  net  Income  in  this  state, 
and  from  a  consideration  of  both  of  these 
items  fix  a  fair  and  reasonable  valuation  up- 
on the  franchise.  The  board  in  the  Instant 
case  having  taken  into  consideration  only 
the  net  income  in  fixing  this  valuation,  as 
is  evident  from  an  Inspection  of  the  rec- 
ord, the  chancellor  did  not  err  In  enjoining 
and  restraining  the  collection  of  the  tax  up- 
on their  franchise,  the  valuation  of  which 
was  not  fixed  In  accordance  with  the  pro- 
visions of  the  statute.  Conceding  that  it 
might  be  assessed  under  the  act  of  1906,  the 
case  under  consideration  is  very  unlike  that 
of  Hager,  Auditor,  v.  Citizens'  National 
Bank,  and  Is  not  controlled  by  that  case,  for 
the  reason  that  the  Legislature  clearly  In- 
tended that  the  bank  should  be  assessed 
under  the  act  of  1906  for  the  fiscal  year  be- 
ginning June  30,  1905,  and  ending  June  SO, 
1906;  but  in  the  act  under  consideration 
there  is  nothing  which  is  indicative  of  an 
intention  on  the  part  of  the  Legislature  to 
assess  corporations  like  appellee  for  the 
taxes  of  1905  under  the  act  of  1906.  All  of 
the  provisions  of  this  act  show  conclusively 
that  it  was  Intended  to  be  prospective  in  its 
operation,  and  not  retrospective.     Appellee 
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In  filing  Its  statement  prior  to  September, 
1905,  fnlly  complied  with  the  reduirements 
of  the  law  thai  In  force,  and  It  was  the  du- 
ty of  the  Iraard  to  fix  the  valuation  upon  that 
statement  There  Is  nothing  In  the  record 
before  us  Indicating  or  showing  why  It  failed 
to  do  8o,  nor  la  there  any  indication  that  it 
had  not  asaessed  all  kindred  corporations 
under  the  law  In  force  In  190S;  and,  in  the 
absence  of  a  showing  to  the  contrary,  It 
must  be  presumed  that  the  board  did  its 
duty,  and  did  assess  all  kindred  corporations 
under  that  law.  If  this  be  tme,  then  to  as- 
sess appellee  under  a  different  law,  which 
would  materially  increase  its  taxes,  would 
be  an  unwarranted  discrimination  against 
appellee,  and  a  violation  of  that  provision 
Ot  law  which  requires  uniformity  in  the 
levy  of  taxes.  We  are  of  opinion  that  this 
assessment  should  have  been  made  under 
the  old  law,  and  not  under  the  provisions 
of  the  new,  as  it  was  attempted  to  be.  The 
levy  not  having  been  made  until  after  the 
old  law  had  been  repealed,  may  it  now  be  as- 
sessed under  the  provisions  of  the  old  law,  or 
must  appellee  escape  taxation  for  that  year 
altogether?  In  the  revenue  law  ample  pro- 
vision la  made  for  the  assessment  and  taxa- 
tion of  omitted  property,  whether  the  fail- 
ure to  assess  has  been  due  to  dereliction  on 
the  part  of  the  assessing  l>oard,  or  to  the 
failure  of  the  property  owner,  is  entirely  im- 
material. The  statute  is  broad  enough  to 
search  out  and  subject  to  taxation  all  prop- 
erty that  may  have  t>een  omitted  without 
ret^ird  to  a  consideration  as  to  bow  it  came 
to  be  omitted.  Under  this  statute,  even 
though  appellee  had  filed  no  statement  at  all 
or  made  no  effort  to  comply  with  the  law,  the 
state  would  still  have  ample  power  to  reach 
and  assess  its  property  at  Its  fair  taxable 
valoe^  and  that,  according  to  the  law  that 
was  in  force  at  the  time,  the  property  should 
have  been  assessed  tor  taxation.  No  case 
just  like  the  present  one  baa  heretofore 
been  befwe  us,  but  cases  similar  to  It  have 
frequently  been  passed  upon  in  the  applica- 
tion of  the  local  tax  laws  in  the  collection 
ot  taxes  on  omitted  property.  For  in- 
stance the  tax  rate  in  local  taxing  districts 
varies  from  year  to  year,  and  where  proper- 
ly has  escaped  assessment  for  taxation  for 
a  nomber  of  years,  when  it  Is  finally  assess- 
ed, it  la  sobjected  to  the  tax  rate  for  the 
several  years  during  which  It  has  escaped 
taxation,  and  this  rate  not  Infrequently  va- 
ries, some  years  being  higher  and  others 
lower,  and,  perhaps,  none  of  them  being  the 
same  as  that  for  the  year  in  which  the  prop- 
erty Is  actually  listed  aa  omitted  property. 
In  such  cases  the  property  Is  listed  and  tax- 
ed for  each  year  as  though  It  had  been  listed 
and  taxed  when  it  should  have  been. 

Applying  this  rule  to  the  case  at  bar,  we 
have  no  difilculty  in  the  solution  of  the 
question.    The  property  Is  subject  to  taxa- 


tion nnder  the  law  in  force  at  the  time  when 
it  should  have  been  assessed  and  taxed. 
Upon  a  return  of  the  case,  it  is  the  duty  of 
the  assessing  board  to  assess  the  franchise 
of  this  appellee  for  the  year  in  question  under 
the  law  then  In  force,  to  wit,  the  law  prior  to 
its  amendment  In  1906. 
Judgment  affirmed. 


PINE  MOUNTAIN  R.  CO.  et  al.  v.  FINLEI. 

(Conrt  of  Appeals  of  Kentucky.    March  24, 
1909.) 

1.  Masteb  ANn  Sebvant  (8  310*)— Inoepend- 

ENT    CONTBACTOBS— NECESSABT    CONSEQITEN- 
CES   OF   WOBK— BLABTINQ, 

A  railroad  company  is  bound  to  know  that 
in  blasting  to  make  excayations  for  a  roadbed 
called  for  by  the  plans  and  Bpecifications,  rock 
and  earth  will  necessarily  be  thrown  on  and  in- 
jure land  lying  adjacent  to  the  right  of  way  and 
separated  from  it  only  by  a  narrow  stream. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1260 ;  Dec.  Dig.  i  319.*) 

2.  Masteb  and  Sebvant  (|  315*)— Injubieb 
TO  Thibd  Pebsons  —  Independent  Oon- 
TBACTOB— Incompetent  Contbactob. 

Where  an  employer  lets  a  contract  to  an 
unsuitable  person,  he  cannot  escape  liability  for 
injuries  to  a  third  person  on  the  gronnd  that 
the  one  to  whom  he  let  it  Is  an  Independent  con- 
tractor. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1256 ;    Dec.  Dig.  {  315.*] 

8.  Masttb  and  Sebvant  (f  818*)— Injubies  to 
Thibd  Pebsonb— Independent  Contbactob 
— Contbol  of  Wobk. 

Where  the  employer,  after  giving  a  con- 
tract, undertakes  to  manage  and  control  the 
work,  he  destroys  the  relauon  of  independent 
contractor  and  renders  himself  liable  for  an  in- 
jury to  a  third  person  through  the  negligence 
of  the  employes  of  such  contractor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1257,  1258;  Dec.  Dig.  I 
318.  ] 

4.  Masteb  and  Sebvant  (|  323*)— Injubies 
to  Thibd  Pebsons  —  Independent  Con- 
tbactob—UNLAWrui,  WOBK. 

If  the  work  contracted  to  be  done  by  an  in- 
dependent contractor  is  unlawful,  the  employer 
is  not  excused  from  liability  for  negligent  in- 
juries to  a  third  person. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1264 ;  Dec.  Dig.  i  323.*] 

B.  Masteb  and  Sebvant  (J  319*)— Injuries 
to  Thibd  Pebsons  —  Independent  Con- 
tbactob—Necessabt   Consequences. 

Where  the  business  undertalcen  by  an  in- 
dependent contractor  is  of  such  a  hazardous  na- 
ture that  it  will  necessarily  injure  a  third  per- 
son, the  employer  does  not  escape  liability. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1259;   Dec.  Dig.  {  319.*] 

6.  Masteb  and  Sebvant  (|  815*)— Injtbies 
no  Thibd  Pebsons  —  Independent  Con- 
tbactob— Duties  Speciaixt  Imposed. 

Wher  the  law  requires  of  an  employer  a 
certain  standard  of  duty  absolutely,  he  cannot 
escape  liability  for  injuries  to  a  third  person 
on  the  ground  that  the  work  was  done  by  an 
Independent  contractor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  1241,  1254;   Dec  Dig.  | 
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7.  Masteb  ahd  Servant  (f  332*)— ISjubies 
TO  Tbibd  Persons  —  Independent  Con- 
tractor—Question FOR  Jdrt. 

The  liability  of  tiie  employer  to  a  third  per- 
son for  injuries  from  the  use  of  dynamite  or 
other  explosives  in  tbey:onduct  of  the  work  un- 
dertaken is  ordinarily  a  question  for  the  jury, 
though  there  may  be  instances,  where,  from  the 
character  of  the  work  to  be  done  and  its  prox- 
imity to  the  property  of  others,  the  undertaking 
is  so  hazardous  and  the  probability  of  injury 
to  the  adjoining^  property  so  certain  as  to  war- 
rant the  court  in  holding,  as  a  matter  of  law, 
that  the  employer  could  not  escape  liability  for 
injuries  on  the  ground  that  the  work  was  done 
by  an  independent  contractor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  1276;   Dec.  Dig.  {  332.  •] 

8.  HiOHvrAYS  (S  72*)— Chanoing  Location— 
Validitt. 

Where  it  is  shown  that  the  damages  have 
been  paid  to  the  owners  of  land  over  which  a 
road,  as  changed,  is  located,  and  the  new  road  is 
opened  and  used  by  the  public,  it  is  immaterial 
that  the  orders  of  the  county  court  do  not  show 
acceptance  of  the  road  as  changed. 

[Ed.  Note.— For  other  cases,  see  Uighwaye, 
Cent.  Dig.  f  247;    Dec.  Dig.  {  72.*] 

9.  Highways  (|  78*)- Effect  of  Disoontin- 
UANCE— Obstbuction- Recovery  of  Dam- 
ages. 

Recovery  of  damages  for  the  obstmction 
of  the  approach  to  a  highway  cannot  i)€  had, 
where  the  highway  itself  was  discontinued  be- 
fore the  obstruction  occurred. 

[EH.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {  277;   Dec.  Dig.  {  78.*] 

Appeal  from  Circuit  Court,  Whitley 
County. 

"Not  to  be  officially  reported." 

Action  by  R.  H.  Flnley  against  the  Pine 
Mountain  Railroad  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Reversed. 

Benjamin  D.  Warfleld  and  J.  W.  Alcorn, 
for  appellants.  T.  Z.  Morrow,  J.  N.  Sharp, 
and  R.  Ij.  Pope,  for  appellee. 

LASSING,  J.  Appellee  is  the  owner  of  a 
farm  of  about  400  acres  of  land  In  what  is 
known  as  "Flnley  Bottom,"  on  the  east  side 
of  the  Cumberland  river,  in  Whitley  county, 
Ky.  In  1907  the  Pine  Mountain  Railroad 
Company  built  a  line  of  road  along  the  Cum- 
berland river  Just  across  from  the  Flnley 
farm.  The  river  makes  quite  a  bend  at  that 
point  and  runs  for  three-quarters  of  a  mile 
or  more  along  the  Flnley  farm.  In  January, 
1908,  appellee  filed  suit  against  the  Pine 
Mountain  Railroad  Company,  the  Alabama 
Construction  Company,  a  corporation,  and 
Burk  Bros.  Sc  Tye,  a  partnership,  wherein  he 
sought  to  recover  of  them  damages  which  he 
alleged  he  sustained  by  reason  of  the  negli- 
gent, careless,  and  reckless  manner  in  which 
the  excavating  for  the  roadbed  was  done. 
The  Items  of  damage,  as  alleged  In  the  peti- 
tion, are.  In  substance,  as  follows:  For  gravel 
and  stones  thrown  upon  his  land  by  the 
blasting,  $2,500;  for  Injury  to  his  land  by 
causing  a  change  In  the  channel  of  the  riv- 
er, whereby  It  was  made  to  flow  against,  up- 


on, and  over  a  part  of  his  land,  $2,500;  for 
obstructing  the  public  road  leading  from  bis 
farm  across  the  Cumberland  river,  and  con- 
necting with  the  public  road  leading  from 
Patterson  creek  to  Williamsburg,  the  couuty 
scat,  thereby  depriving  him  of  an  outlet 
from  his  said  farm  to  the  county  seat,  his 
church,  and  the  public  school  for  the  district. 
$2,000;  and  for  loss  sustained  In  the  use  of 
all  that  portion  of  his  farm  lying  adjacent  to 
the  river,  because  of  the  dangers  attendant 
upon  the  blasting  which  prevented  him  and 
his  bands  from  working  the  crops  upon  said 
land,  and  prevented  him  from  pasturing 
stock  upon  any  portion  of  his  farm  adjacent 
to  the  river,  $1,000— making  In  all  $8,000, 
for  which  sum  he  prayed  Judgment. 

The  answers  of  the  Pine  Mountain  Rail- 
road Company  and  the  Alabama  Construc- 
tion Company  simply  traversed  the  allega- 
tions of  the  petition.  The  answer  of  Burk 
Bros.  &  Tye,  In  addition  to  traversing  the  al- 
legations of  the  petition,  pleaded  affirmative- 
ly that  by  reason  of  the  blasting  some  stones 
were  thrown  upon  the  land  of  plaintiff,  that 
they  offered  to  have  these  stones  removed 
from  his  land  without  expense  to  him,  and 
he  refused  to  permit  It  to  be  done,  that  they 
could  have  removed  all  of  the  stones  thrown 
upon  the  land  therefrom  at  an  expense  of  not 
to  exceed  $25,  and  they  therefore  denied  that 
they  had  damaged  him  by  reason  thereof  in 
any  sum  In  excess  of  $25.  A  motion  was 
made  to  require  plaintiff  to  paragraph  his 
petition,  and.  In  compliance  with  the  order 
of  the  court,  he  did  so,  making  each  item  of 
damage  a  separate  paragraph.  The  Louis- 
ville &  Nashville  Railroad  Company  was  not 
a  party  to  the  suit,  but  after  the  issues  had 
been  Joined,  as  above  indicated,  It  tendered 
Its  verified  imtltlon  and  asked  to  be  made  a 
party  defendant,  alleging  that  It  had  under- 
taken with  the  Pine  Mountain  Rollroad  Com- 
pany to  build  said  road,  and  that,  pursuant 
to  Its  agreement,  it  had  contracted  with  the 
Alabama  Construction  Company  to  do  the 
work,  and  it.  In  tiurn,  had  let  certain  portions 
thereof  out  to  Burk  Bros.  &  fse.  Independent 
contractors,  and  that  it  was  interested  in 
the  result  of  the  litigation  in  that.  If  it 
should  be  held  that  the  character  of  the  work 
was  such  as  that  the  owner  could  not  relieve 
himself  of  responsibility  to  third  persons 
who  might  be  injured  In  carrying  out  the 
work,  on  the  ground  that  it  was  done  by  an 
Independent  contractor,  then,  as  between  it 
and  the  said  independent  contractor,  it  would 
be  liable.  On  its  said  petition  the  Louisville 
&  Nashville  Railroad  Company  was  made  a 
party  defendant,  and,  in  addition  to  pleading 
that  the  work  was  done  by  Independent  con- 
tractors, who  were  thoroughly  qualified  to  do 
the  work  In  a  proper,  skillful,  and  workman- 
like manner,  it  traversed  all  of  the  allega- 
tions of  the  petition.  The  affirmative  matter 
of  the  answer  of  Burk  Bros.  &  Tye  vms  tra- 
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rersed  of  record,  and  some  other  pleadings 
were  filed  by  each  party  bearing  upon  the 
question  of  Independent  contractor;  but,  for 
tbe  purposes  of  determining  the  questions  be- 
fore ns,  it  is  not  deemed  necessary  to  con- 
sider them.  The  Issues,  as  finally  made  by 
the  pleadings,  and  which  were  submitted  to 
the  Jury  for  their  consideration,  were  those 
bearing  upon  the  question  as  to  whether  or 
not  plaintiff  had  been  damaged  In  the  way 
and  manner  alleged  In  his  petition,  and  the 
extent   thereof. 

The  trial  Judge  was  CTldently  of  opinion 
that,  on  account  of  the  character  of  the  work 
which  they  contracted  with  the  Alabama 
Construction  Company  and  Burk  Bros.  & 
l^e  to  do,  neither  the  Louisville  &  Nashville 
Railroad  Company  nor  the  Pine  Mountain 
Railroad  Company  could  relieve  itself  of 
liability  on  the  ground  that  the  injury,  if 
any,  was  done  by  tbe  said  independent  con- 
tractors. The  case  was  submitted  to  a  Jury, 
nine  of  whom  returned  the  following  ver- 
dict: "We,  the  undersigned  Jurors,  find  for 
the  plaintiff,  under  instruction  No.  2,  one 
hundred  and  fifty  dollars,  and  instruction 
Xo.  3,  eleven  hundred  dollars."  Instruction 
No.  2  Is  the  Instruction  which  authorizes  a 
recovery  for  injury  by  reason  of  stones  be- 
ing thrown  upon  plaintiff's  land.  Instruction 
No.  3  Is  the  instruction  which  authorizes  a 
recovery  for  the  obstruction  of  the  public 
road.  Nothing  was  allowed  for  damage  be- 
cause of  stones  thrown  into  the  river  by 
blasting  so  as  to  change  the  current  and 
cause  it  to  wash  against,  upon,  and  over 
plaintUTs  land,  and  no  Instruction  was  of- 
fered or  given  bearing  upon  the  question  of 
item  4  of  plaintiff's  petition,  to  wit,  that  for 
trhich  be  sought  to  recover  because  of  in- 
convenience in  operating  his  farm,  occasioned 
by  blasting,  or  loss  of  the  use  of  portions 
thereof  because  of  the  dangers  with  which 
the  blasting  was  attended.  As  the  instruc- 
tions given  were  prepared  by  plaintiff's  coun- 
sel, and  all  that  were  asked  for  by  him  were 
given,  the  failure  to  instruct  upon  the  fourth 
paragraph  of  the  claim  was,  no  doubt,  due 
to  tbe  fact  that  the  evidence  offered  in  sup- 
port thereof  was  not  regarded  as  sufficient  to 
Justify  such  an  instruction.  The  Jury  having 
rejected  the  claim  of  plaintiff  for  damage 
growing  out  of  the  throwing  of  stones  into 
the  river,  and  there  being  no  cross-appeal, 
there  is  left  for  our  consideration  but  three 
questions:  First,  the  correctness  of  the  rul- 
ing of  the  trial  court  In  refusing  any  instruc- 
tion on  the  question  of  "independent  con- 
tractors"; second,  the  correctness  of  the  in- 
structions as  given,  including  the  ruling  of 
tbe  trial  court  In  refusing  the  peremptory  in- 
struction asked  for  by  defendants  at  the 
close  of  plaintUTs  testimony  and  again  at  the 
close  of  all  of  the  testimony ;  and,  third,  are 
the  damages  awarded  excessive? 

The  evidence  shows  that  the  line  of  the 
road  at  the  point  in  question  ran  along  the 


river  bank  or  cliff  but  a  short  distance  from 
the  river  for  quite  a  distance  in  front  of  ap- 
pellee's farm,  and  separated  from  it  by  the 
river,  that  the  character  of  the  place  select- 
ed for  the  roadbed  was  such  that  heavy  blast- 
ing with  dynamite  or  other  highly  explosive 
substances  was  absolutely  necessary  in  or- 
der to  reduce  it  to  grade,  and,  as  the  plans 
and  specifications  for  the  work  had  been  pre- 
pared before  tbe  contract  was  entered  Into 
with  the  Alabama  Construction  Company  or 
Burk  Bros.  &  Tye,  both  the  Louisville  &  Nash- 
ville Railroad  Company  and  the  Pine  Moun- 
tain Railroad  Company  were  familiar  wltb 
this  fact.  The  evidence  further  shows  that 
the  independent  contractors  were  skilled  in 
their  line  of  business,  and  it  Is  not  shown 
that  the  blasting  was  not  done  in  a  proper 
manner,  or,  at  least.  In  tbe  manner  that  wa» 
necessary  In  order  to  accomplish  the  desired 
results.  Under  this  evidence,  can  the  rail- 
roads relieve  themselves  of  responsibility  to 
appellee  for  such  damage  as  he  sustained  by. 
reason  of  the  prosecution  of  the  work  imder- 
taken  in  the  manner  and  way  in  which  It  Is 
shown  to  have  been  done? 

Blasting  with  dynamite  and  other  Ugh  ex- 
plosives is  known  to  be  attended  with  great 
danger,  and  the  rock,  earth,  or  other  sub- 
stances which  it  is  used  to  displace  or  re- 
move will,  necessarily,  be  thrown  a  greater 
or  less  distance,  according  to  the  force  of  the 
charge,  and  the  railroads  were  bound  to 
know  that  in  blasting  to  make  the  excava- 
tions in  the  roadbed,  which  the  plans  and 
specifications  in  this  case  called  for,  stone, 
earth  and  gravelly  substances  would  neces- 
sarily be  thrown  upon  plaintiff's  land,  which 
was  lying  adjacent  to  the  right  of  way  and 
separated  from  it  by  only  a  narrow  river. 
Ordinarily,  where  one  employs  another  to  ex- 
ecute a  piece  of  work,  and  the  one  so  employ- 
ed has  the  right  to  select  his  own  assistants 
or  help,  the  employer  having  no  control  over 
the  hands  of  the  employ^,  and  no  right  to  di- 
rect the  manner  in  wbich  the  work  shall  be 
done  further  than  to  require  that  it  shall  be 
done  in  compliance  with  the  specifications 
under  which  it  is  contracted  to  be  done,  the 
one  so  contracted  with  is  an  "Independent 
contractor."  The  relationship  of  "master 
and  servant"  does  not  exist  between  the  con- 
tractor and  the  contractee,  and  the  employer 
Is  not  liable  for  any  injury  which  may  be 
sustained  by  third  persons  from  the  negligent 
manner  in  which  the  work  may  be  done  by 
the  employes  of  such  "Independent  contract- 
or," provided  the  said  "independent  contract- 
or" is  a  person  of  sufficient  skill,  ability,  and 
e-vperience  to  Justify  the  belief  that  he  can 
properly  carry  out  his  undertaking.  To  this 
rule  there  are  the  following  well-recognized 
exceptions:  First,  if  the  employer  Is  negli- 
gent in  the  selection  of  his  independent  con- 
tractor, and,  by  reason  of  such  negligence, 
lets  the  work  to  an  unsuitable  person,  then 


Digitized  by 


Google 


118 


117  SOUTUWESTBRN  BESPOBTBB. 


(Kj. 


he  cannot  exouse  Umself  on  the  ground  that 
the  one  to  whom  he  has  let  It  is  an  "Indepen- 
dent contractor" ;  second.  If  he  personally  In- 
terferes with,  undertakes  to  do,  manage,  con- 
trol, or  direct  the  work  of  the  independent 
contractor,  these  acts  on  his  part  destroy  the 
relationship  of  "Independent  contractor"  and 
render  him  liable  for  any  Injury  that  may  re- 
sult to  third  persons,  through  the  negligence 
of  the  employes  of  such  Independent  contract- 
or ;  third,  If  the  thing  contracted  to  be  done 
Is  an  unlawful  act,  the  law  will  not  excuse 
the  employer  on  the  ground  that  it  is  done 
by  an  independent  contractor;  and,  fourth, 
where  the  character  of  the  business  under- 
taken la  of  such  a  hazardous  nature  that  the 
▼ery  undertaking  Itself  will,  necessarily, 
work  an  Injury  to  or  impose  a  hardship  up- 
on, third  persona,  or  where  the  law  requires 
of  the  employer  a  certain  standard  of  duty 
absolutely,  he  cannot  escape  liability  on  the 
ground  that  the  work  is  done  by  an  indepen- 
dent contractor.  The  law  Imposes  upon  eT- 
«ry  one  the  duty  to  so  use  his  property  as 
not  to  Injure  that  of  others,  and  what  a  man 
may  not  do  In  person  he  may  not  contract 
with  another  to  do. 

In  some  Jurisdictions  It  is  held,  as  a  mat- 
ter of  law,  that  the  employer  Is  liable  to  third 
persons  for  any  injuries  which  they  may  sus- 
tain by  reason  of  the  use  of  dynamite  or  oth- 
'Cr  high  ezploslTes  In  the  conduct  of  the  work 
undertaken,  and  In  these  Jurisdictions  the 
-question  of  "Independent  contractor"  cannot 
be  taken  into  consideration  for  the  purpose 
of  shifting  the  liability  from  the  employer; 
but  he  18,  In  all  instances,  made  liable  for 
any  damage  that  may  result  to  third  persons 
by  the  use  of  these  ezploslTes.  In  other  Ju- 
risdictions the  question  of  the  liability  on 
the  part  of  the  employer  in  instances  of  this 
kind  is  left  to  the  Jury,  under  proper  instruc- 
tions, and  this  Is  the  rule  that  has  been  rec- 
ognized in  this  state,  though  there  might  be 
Instances  where,  from  the  nature  of  the  con- 
tract, the  character  of  the  work  to  be  done, 
and  its  proximity  to  the  property  of  others, 
the  court  would  be  Justified  in  declaring  that, 
as  a  matter  of  law,  the  undertaking  was  so 
hazardous,  and  the  probability  of  injury  to 
the  adjoining  property  so  certain,  as  to  war- 
rant the  court  in  saying,  as  a  matter  of  law, 
that  the  employer  could  not  excuse  himself 
on  the  ground  that  the  work  was  done  by  an 
"Independent  contractor,"  for.  In  such  instan- 
ces, he  could  not  help  but  know  that  no  de- 
gree of  care  on  the  part  of  the  employ^  In 
the  use  of  dynamite  or  other  high  explosives 
under  such  drcumstances,  and  in  such  cases 
could  prevent  loss  or  damage  being  Inflicted 
upon  the  adjoining  property.  While  we  are 
of  opinion  that  the  evidence  in  this  case  does 
not  measure  up  to  the  requirements  of  the 
Tule  which  would  Justify  the  Judge  In  taking 
this  question  from  the  Jury,  still,  from  the 
-conclusion  which  we  have  reached,  appellants 
were  not  prejudiced  by  his  having  done  ao. 


This  brings  us  to  a  consideration  of  the  sec- 
ond gropnd  urged  for  a  reversal,  to  wit,  er- 
ror in  the  instructions. 

The  form  of  the  verdict  in  this  case  is  audi 
that  this  question  la  much  simplified.  Un- 
der instruction  No.  2,  which  authorizes  a  re- 
covery for  Injury  sustained  by  reason  of 
stones  and  other  material  being  thrown  npon 
appellee's  land,  the  Jury  found  for  appellee 
in  the  sum  of  $150.  Appellee  Is  not  com- 
plaining of  this  finding,  nor  do  appellants  ser- 
iously complain  of  it,  although  they  insist 
that  the  award  should  not  have  been  above 
$50  on  account  of  this  Item  of  damage ;  but 
an  examination  of  the  record  npon  this  point 
sbows  that  the  Jury  reached  about  the  prop- 
er conclusion.  Wtiile  appellants'  evidence 
tended  to  show  that  the  stones  could  be  mov- 
ed from  the  land  for  a  much  leas  sum,  atlll 
the  evidence  for  appellee  showed  that  he  had 
been  damaged  In  a  sum  largely  In  excess  of 
that  fixed  by  the  Jury,  by  reason  of  the 
stones  and  other  material  being  thrown  up- 
on his  land.  The  Jury,  with  the  witnesses  be- 
fore them,  and  a  knowledge  of  the  land  and 
Its  value,  and  under  a  most  admirable  in- 
struction upon  this  point,  having  fixed  the 
damage  at  $150,  we  are  of  opinion  that  this 
finding  should  not  be  dlBturt>ed. 

Under  instruction  No.  3,  which  authorized 
a  recovery  for  obstructing  the  highway,  the 
Jury  awarded  $1,100,  and  it  is  of  this  instruc- 
tion and  this  award  that  appellants  complain 
most  seriously.  They  insist  that  the  road 
which  they  are  charged  with  obstructing  was 
discontinued  by  an  order  of  the  county  court 
before  the  work  was  done,  or  any  obstruc- 
tion placed  therein,  that  upon  this  showing 
the  trial  court  should  have  instructed  the 
Jury  peremptorily  to  find  for  them  as  to 
this  item  of  damage,  and  that  appellee  should 
not  have  been  permitted  to  recover  any  sum 
whatever  on  this  account  As  above  stated, 
the  farm  of  appellee  Is  separated  from  the 
railroad  right  of  way  by  the  Cumberland 
river,  and  the  road  leading  from  Patterson 
creek  to  Williamsburg  ran  along  the  river 
bank  on  the  opposite  side  of  the  river  from 
appellee's  farm.  Another  road  ran  through 
appellee's  farm  and  intersected  the  Patterson 
creek  road  at  a  point  between  Patterson 
creek  and  the  achoolhouse  further  down  said 
road  toward  Williamsburg.  Before  the  work 
of  blasting  or  excavating  for  the  roadbed 
was  commenced,  an  application  was  made 
to  the  county  court  of  Whitley  county  to 
change  the  Patterson  creek  road  at  the  point 
between  Patterson  creek  and  the  achool- 
house, so  that  the  road  could  be  put  upon 
higher  ground  above  the  railroad,  and  that 
portion  of  it  between  Patterson  creek  and 
the  school  house  closed.  This  was  done  evi- 
dently because  the  railroad  people  recognized 
that  In  the  construction  of  the  railroad  the 
old  county  road,  aa  it  then  ran,  would  be 
practically  useless.  In  July  a  petition,  con- 
forming to  the  reqolrementa  of  the  atatute 
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legulatliig  the  alteration  and  discontinuance 
at  public  roads,  was  filed  In  the  county  court 
of  Whitley  county,  and,  upon  a  showing  that 
the  proper  notices  had  been  posted  for  the 
requisite  length  of  time,  notifying  the  pub- 
lic that  the  application  would  be  made  to 
discontinue  that  portion  of  the  Patterson 
creek  road  running  along  and  In  front  of  ap- 
pellee's farm,  the  county  Judge  appointed 
viewers,  as  the  law  directs,  to  go  upon  the 
land  and  view  the  proposed  change'  in  the 
Toad  and  report  the  damage  that  would  re- 
lalt  to  any  landowners  affected  thereby, 
whether  direct  or  Incidental,  as  the  statute 
required,  and  report  back  their  action  to  the 
August  term  of  court  The  viewers  so  ap- 
pointed, in  due  time,  entered  upon  the  dis- 
charge of  their  duty  and  later  made  their 
report  in  writing,  which  conformed  to  the 
requirements  of  the  law,  and,  there  being  no 
exceptions  or  objections  taken  to  said  report, 
it  was  confirmed,  and  that  portion  of  the  old 
Patterson  creek  road,  which  it  was  sought 
to  change,  was,  by  an  order  duly  entered  In 
the  Whitley  county  court,  discontinued,  and 
the  new  road  was  accepted  by  the  county.  .. 

Complaint  is  made  that  the  orders  of  the 
county  court  did  not  show  an  acceptance  in 
terms,  but,  as  they  show  that  the  damages 
accruing  to  the  owners  of  the  land  over 
whose  property  the  road,  as  changed,  would 
run,  were  paid,  and  this  payment  acknowl- 
edged in  open  court,  we  must  conclude  that 
this  point  is  not  well  taken.  Besides,  the 
evidence  in  this  case  shows  that  the  road, 
as  altered  or  changed,  was,  when  this  evi- 
dence was  being  taken,  open  for  public  trav- 
el, and  being  used  by  the  public,  thereby 
showing  conclusively  that  there  was  an  ac- 
ceptance on  the  part  of  the  county;  but  if 
we  should  be  mistaken  in  this,  appellee's 
rights  would  be  In  no  wise  prejudiced  there- 
by for  tlie  reason  that  he  is  concerned  In  this 
case,  not  with  the  opening  of  the  new  road  or 
way,  but  with  the  discontinuance  of  the  old 
way.  EUs  claim  is  for  damages  resulting  by 
reason  of  the  obstruction  of  the  old  way. 
Appellants  defend  on  the  ground  that  this 
way  was,  by  a  proper  order  of  the  county 
court,  discontinued.  If  It  was,  then  appellee 
most  fall  in  his  claim  for  damages  that  re- 
salted  after  the  date  upon  which  the  order 
was  entered  discontinuing  this  road.  Since 
it  did  not  run  upon  his  land,  he  was  in  no 
position  to  oomplaln  of  its  obstruction  if  it 
was  no  longer  a  public  road,  open  for  public 
trav«L  Appellee  himself  testified  that  the 
road  was  not  obstructed  until  along  in  the  fall 
of  1907,  in  September  or  October  of  that  year, 
be  thinks  October,  and  as  the  order  of  the 
county  court  discontinuing  this  road  was  en- 
t«ed  on  the  6th  of  August,  1907,  it  is  most 
Btrongiy  urged  for  appellants  that  they  were 
entitled  to  a  peremptory  instruction  to  find 
for  them.  Evidently  realizing  the  force  of 
this  contention,  counsel  for  appellee  insists 
that  this  should  not  have  been  done  for  the 
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reason  that,  in  obstructing  the  old  Patter- 
son creek  road  at  the  point  where  It  inter- 
sected the  public  road  leading  through  ap- 
pellee's farm,  appellants  committed  an  un- 
lawful act  for  which  they  should  be  held 
answerable  to  appellee,  and  the  point  made 
la  illustrated  In  brief  by  the  following  dia- 
gram: 


BTTMaaiLfflUiH  Itaia  , 


It  will  be  observed,  from  an  inspection  of 
the  diagram,  that  the  Patterson  creek  road 
was  discontinued  both  north  and  south  from 
the  point  of  its  intersection  with  the  road 
leading  through  appellee's  farm,  so  that,  in 
going  out  the  road  through  appellee's  farm, 
one  could  go  neither  up  nor  down  the  river 
after  reaching  the  old  line  of  the  Patterson 
creek  road,  as  this  road  had  been  dlscon- 
tluued,  and  the  new  road-  had  been  placed 
on  the  opposite  side  of  the  railroad  right 
of  way  and  high  up  on  the  bluff.  This  be- 
ing true,  appellee  cannot  complain  that  the 
intersection,  the  point  of  connection  between 
the  road  leading  through  Ids  farm  and  the 
old  Patterson  creek  road,  was  stopped  up. 
It  would  have  been  of  no  possible  service 
to  him,  and,  as  he  did  not  own  the  land 
along  it,  no  damages  or  cause  of  action  ac- 
crued to  htm  by  reason  of  the  obstruction 
of  this  Intersection,  After  the  discontinu- 
ance of  that  portion  of  the  Patterson  creek 
road  In  question,  the  owner  of  the  land,  to 
whom  it  reverted,  might  have  stretched  a 
fence  along  the  entire  border  of  said  road 
and  across  the  mouth  of  the  old  public  road 
leading  through  appellee's  farm,  and  appel- 
lee would  not  have  had  any  Just  cause  of 
complaint  thereat,  for  the  reason  that  the 
public  road  through  his  place,  when  it  reach- 
ed the  line  of  the  Patterson  creek  road,  ceas- 
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ed,  and  appellee,  having  no  right  to  it  fut^ 
ther  than  the  right  to  nse  It  in  common  with 
the  traveling  public,  is  certainly  not  damag- 
ed by  reason  of  obstructions  placed  at  the 
Intersection  of  this  road  with  the  old  Pat- 
terson creek  road,  when,  even  had  there 
been  no  obstruction  there,  he  could  not  have 
gone  or  traveled  any  further.  He  is  in  no 
wise  damaged  by  reason  of  the  obstmctlons 
placed  at  the  intersection  of  the  road  through 
his  place  with  the  old  Patterson  creek  road- 
There  is  no  substance  in  such  a  claim,  and 
on  this  showing  the  trial  judge  should  have 
instructed  the  jury  peremptorily  to  find  for 
appellants  as  to  this  item  of  damage. 

The  Jury  refused  to  award  any  damages 
on  account  of  injury  supposed  to  have  been 
done  appellee  by  reason  of  rocks  and  oth- 
er material  being  thrown  into  the  river, 
thereby  changing  the  current  of  the  stream, 
and  throwing  it  upon  appellee's  side  and 
causing  his  land  to  wash,  and  it  is  unnec- 
essary to  enter  upon  a  consideration  of  this 
question,  as  no  complaint  is  made  of  the 
action  of  the  jury  In  refusing  to  award  dam- 
ages upon  this  point. 

Upon  the  return  of  the  case,  judgment  will 
be  entered  In  favor  of  appellee  for  $150  the 
damage  awarded  under  instruction  No.  2  for 
stones  thrown  upon  the  land  of  appellee.  So 
much  of  the  judgment  as  awards  $1,100  for 
Injuries  sustained  because  of  obstructions 
placed  in  the  public  road  is  reversed,  and  a 
new  trial  ordered  upon  this  Item  of  damage, 
and,  if  upon  the  next  trial  the  evidence  is 
practically  the  same  as  that  offered  upon  the 
last,  the  jury  should  be  instructed  peremptor- 
ily to  find  for  defendants. 

The  judgment  Is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
herewith. 


J.  I.  CASE  THRESHING  MACH.  CO.  ▼. 
BARNES  et  al. 

(Court   of   Appeals   of   Kentucky.     March   24, 
1909.) 

1.  Triai.  ({  203*)  —  Instructions— Thkobies 
or  Case. 

While,  generally,  it  b  proper  to  give  in- 
stmctions  presenting  the  theory  of  the  case 
advanced  by  the  pleadings  of  each  party,  yet 
where,  in  an  action  based  on  a  sale  having  taken 
place,  the  defense  was  an  agreement  by  which 
the  contract  of  sale  never  went  into  effect, 
and  the  jury  were  instmcted  to  find  for  plaintilf 
unless  said  agreement  was  entered  into,  it  was 
not  necessary  to  give  instructions  presenting 
plaintiff's  contention  in  respect  to  the  binding 
force  and  effect  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  478;    Dec.  Dig.  I  203.*] 

2.  BVIDENCK   (8   444*)  —  Pabol   Bvidencb  — 
Vartino  Contract. 

An  agreement,  on  which  a  written  coo- 
tract  of  purchase  of  a  machine  was  made,  tliat 
the  contract  was  not  to  l>ecome  effective  un- 
less on  a  preliminary  test  the  machine  should 


do  certain  work,  does  not  vary  the  contract,  and 
so  may  be  shown  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1941 ;  Dec  Dig.  |  444.*] 

S.  Sales  (J  85*)— Contract— Oonstbuotiok— 

Conditions. 

A  contract  of  sale  of  a  machine  and  notes 
for  the  purchase  price,  executed  and  delivered 
in  escrow  on  an  agreement  that  they  should 
not  go  into  effect  unless  on  a  preliminary  test 
the  machine  should  do  certain  work,  did  not 
become  operative ;  the  machine  &iling  on  the 
test  to  do  the  work. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent* 
Dig.  §  236;   Dec.  Dig.  {  85.*] 

4.  Escrows  (J  4*)— Delivery  to  Agent. 

There  is  a  valid  delivery  in  escrow  of  a 
contract  of  purchase  of  a  machine  and  notes 
for  purchase  price,  where  delivered  on  an  agree- 
ment that  they  shall  not  go  into  effect  unless 
on  a  preliminary  test  the  machine  shall  do 
certain  work,  though  the  delivery  is  to  the  sell- 
er's agent;  he  for  purposes  of  the  escrow  be- 
ing the  buyer's  agent. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  i  7 ;   Dec.  Dig.  {  4.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

"To  be  oflBcially  reported." 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  M.  H.  Barnes  and 
others.  Judgment  for  defendants.  PlaintifT 
appeals.    Affirmed. 

C.  C  Bagly,  Joe  Bertram,  and  Stone  & 
Wallace,  for  appellant  Harrison  &  Harrlsou 
and  O.  H.  Waddle,  for  appellees. 

CARROLL,  J.  On  July  10,  1905,  the  ap- 
pellant company  sold  to  the  appellees  a 
threshing  outfit,  consisting  of  an  engine  and 
separator,  for  $1,863.  For  this  sum  the  ap- 
pellees executed  three  notes  due,  respectively, 
in  September,  1905,  and  August  and  Septem- 
ber, 1906.  As  security  for  the  payment  of 
the  notes,  the  appellees  on  the  same  day  exe- 
cuted and  acknowledged  before  the  prop»  of- 
ficer a  mortgage  upon  the  machinery  pur- 
chased. When  sued  upon  the  notes,  the  ap- 
pellees filed  an  answer  and  counterclaim 
setting  up  various  defenses.  In  one  para- 
graph they  averred,  in  substance:  That  the 
agent  of  the  company  who  negotiated  the  sale 
agreed  with  them  that  be  would  remove  the 
machinery  to  a  place  where  it  could  be  test- 
ed on  the  day  the  notes  were  executed,  and 
further  agreed  that,  as  they  were  at  a  place- 
convenient  for  the  execution  of  the  notee  and 
mortgage,  they  should  be  then  executed  and. 
taken  possession  of  by  the  agent  to  be  held 
by  him,  and.  In  the  event  the  machinery  ful- 
filled the  representations  made  by  the  agent, 
the  notes  and  mortgage  were  to  be  delivered 
to  the  company  and  become  binding  upon  the- 
purchasers;  but,  if  the  machinery  failed  In 
the  test  to  do  the  work  it  was  represented  It 
would  do,  thea  and  in  tliat  event  the  notes 
and  mortgage  were  to  become  null  and  void 
and  not  binding  upon  the  purchasers.  Tliat 
in  pursuance  of  this  agreemmt  they  did  make 
a  test,  and  found  that  the  madilnery  was 
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not  of  the  character  and  quality  represented 
and  would  not  do  the  work  It  was  guaranteed 
to  do,  and  upon  making  this  discovery  they 
at  once  notified  the  agent  that  they  would 
not  accept  the  machinery,  and  demanded  the 
return  and  cancellation  of  the  notes  and 
mortgage  and  return  to  the  local  agent  of 
the  company  the  machinery.  They  further 
averred  that  the  agent  to  whose  keeping  the 
notes  and  mortgage  had  been  committed 
without  their  knowledge  and  consent  deliver- 
ed the  same  to  the  company  In  violation  of 
his  agreement 

In  a  reply  all  the  all^atlons  of  the  answer 
were  denied,  and  it  was  averred  that  the 
agmt  had  no  authority  to  make  any  agree- 
ments or  representations  concerning  the  ma- 
chinery or  the  work  it  would  perform,  and 
that  the  entire  contract  between  the  parties 
was  in  a  writing,  which  provided  in  part  that- 
"The  machinery  is  purchased  upon  and  sub- 
ject to  the  following  mutual  and  interdepend- 
ent conditions,  and  no  other,  viz.:  It  is  war- 
ranted to  be  made  of  good  material  and 
durable,  with  good  care,  to  do  as  good  work 
under  same  conditions  as  any  made  in  the 
United  States  of  equal  size,  and  rate  and  ca- 
pacity, if  properly  operated  by  competent 
persons,  with  sufficient  steam  or  horse-power, 
and  the  printed  rules  and  directions  of  the 
manufacturers  intelligently  followed.  If  by 
80  doing  after  trial  of  ten  days  by  the  pur- 
chaser said  machine  shall  fall  to  fulfill  the 
warranty,  written  notice  thereof  shall  at 
once  be  given  to  J.  I.  Case  Threshing  Ma- 
chine Company,  at  Racine,  Wis.,  and  also  to 
the  agent  through  whom  received,  stating  in 
what  parts  and  wherein  it  falls  to  fulfill  the 
warranty,  and  reasonable  time  shall  be  given 
to  said  company  to  send  a  competent  person 
to  remove  the  difficulty,  the  purchaser  render- 
ing necessary  and  friendly  assistance;  said 
company  reserving  the  right  to  replace  any 
defective  part  or  parts ;  and  if  then  the  ma- 
chinery cannot  be  made  to  fulfill  the  warran- 
ty the  part  that  falls  Is  to  be  returned  by 
the  purchaser  free  of  charge  to  the  place 
where  received,  and  the  company  notified 
thereof ;  and  at  the  company's  option  another 
substituted  therefor  that  shall  fill  the  war- 
ranty, all  the  notes  and  money  for  such  part 
immediately  returned  and  the  contract  re- 
scinded to  that  extent  and  no  further  claim 
made  on  the  company.  Failure  so  to  make 
inch  trial  or  give  such  notice  in  any  respect 
shall  be  conclusive  evidence  of  due  fulfill- 
ment of  warranty  on  the  part  of  said  com- 
pany, and  that  the  machinery  is  satisfactory 
to  the  purchasers,  and  the  company  hereby 
rdeased  from  all  liability  under  the  war- 
ranty." This  contract  also  contains  a  stipu- 
lation that:  "No  person  has  any  authority 
to  waive,  alter  or  enlarge  this  contract  or 
to  make  any  new  or  substitute  or  difTerent 
contract,  representation  or  warranty."  As  a 
part  ot  its  reply,  and  in  connection  with  the 
conditions  contained  In  thla  contract,  the 


company  averred  that  It  was  at  all  times 
able,  ready,  and  willing  to  fully  satisfy  the 
conditions  of  the  contract,  but  that  through 
no  fault  on  its  part  the  purchasers  declined 
to  accept  the  terms  of  the  contract,  and 
therefore  could  not  defeat  a  recovery  upon 
the  notes. 

It  will  thus  be  seen  that  the  issues  raised 
between  the  parties  may  be  resolved  Into  two 
propositions.  The  purchasers'  contention  is 
that  they  only  made  a  conditional  purchase, 
and  that  under  it  they  were  not  obliged  to 
take  or  pay  for  the  machinery  unless  it  ful- 
filled the  representations  made  before  the 
writings  were  executed,  and  that,  pending  the 
test  to  be  made  for  the  purpose  of  ascertain- 
ing whether  or  not  the  machinery  was  satis- 
factory, the  notes  were  to  be  held  by  the 
agent  of  the  company,  and  If  the  machinery 
proved  satisfactory  were  to  be  delivered  by 
him  to  the  company ;  if  it  did  not  prove  sat- 
isfactory, they  were  to  be  returned  to  the 
purchasers.  On  the  other  hand,  the  com- 
pany's contention  Is  that  no  agreement  of 
this  kind  was  made,  and  that  the  only  con- 
tract was  the  written  one  upon  which  It  re- 
lied to  defeat  the  claim  asserted  by  the  pur- 
chasers, and,  furthermore,  that  the  agent  had 
no  authority  to  make  the  agreements  relied 
on  by  the  purchasers.  After  the  pleadings 
were  made  up,  the  action  on  motion  of  the  de- 
fendants was  transferred  to  the  ordinary 
docket  for  trial  of  the  legal  Issuies  presented. 
Upon  a  trial  before  a  Jury,  a  verdict  was  re- 
turned in  favor  of  the  defendants,  now  ap- 
pellees. A  reversal  is  asked  for  errors  in  the 
admission  and  rejection  of  evidence,  in  the 
instructions  given  and  refused,  and  because 
the  court  failed  to  give  a  peremptory  in- 
struction to  find  for  the  company. 

The  evidence  upon  the  principal  issue  was 
very  conflicting;  but,  if  no  other  error  was 
committed,  there  is  not  suflJclent  disparity 
between  the  evidence  and  the  finding  of  the 
Jury  to  Justify  us  in  holding  that  the  verdict 
was  not  supported  by  the  evidence,  so  that 
we  will  proceed  to  consider  the  legal  ques- 
tions raised  by  counsel  for  appellee. 

In  Wisdom  v.  Nichols  &  Shephard  Co., 
87  S.  W.  18,  29  Ky.  Law  Bep.  1128,  and  the 
cases  therein  cited,  it  was  held  that,  under 
a  contract  similar  to  the  written  contract 
relied  on  by  the  company  in  this  case,  the 
rights  and  remedies  of  the  parties  were  to 
be  determined  by  the  contract;  the  court 
saying:  "Contracts  similar  to  this  have  been 
before  this  court  in  a  number  of  cases,  and 
It  has  tmiformly  been  ruled  that,  when  the 
parties  to  a  contract  have  agreed  upon  the 
warranties  and  remedies  that  accrue  upon  a 
breach  of  them,  these  remedies  constitute 
the  only  relief  in  this  particular  that  the 
purchaser  has,  and  be  must  look  to  his  con- 
tract and  be  governed  by  Its  stipulations." 
But  the  principle  laid  down  in  this  and  the 
other  cases  Is  not  involved  in  this  one. 
There  is  no  pretense  that  the  agent  who 
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sold  the  machine  altered  the  written  con- 
tract, or  that  he  had  any  right  to  make  any 
changes  In  it,  or  any  representations  or  war- 
ranties as  to  what  the  machine  would  do 
If  It  had  been  accepted  under  the  contract. 
The  validity  or  Integrity  of  the  written  con- 
tract that  was  executed  In  connection  with 
the  notes  and  mortgage  does  not  enter  into 
this  case.  The  defense  was  not  an  attack 
on  the  contract,  or  an  effort  to  avoid  its  con- 
ditions, but  was  whether  or  not  the  written 
contract  became  effective  or  binding  upon 
the  purchasers  at  all.  In  other  words,  the 
contract  upon  which  the  purchasers  relied 
was  made  before  the  written  contract  upon 
which  the  company  depends  was  executed. 
If  there  was  a  valid  prior  contract  between 
the  parties,  upon  the  faith  of  which  the 
written  contract  was  entered  Into,  It  follows 
that  the  validity  of  the  written  contract  de- 
pends upon  the  prior  contract  The  pur- 
chasers staked  their  whole  case  upon  the 
prior  verbal  contract  under  which  the  notes 
and  mortgage  were  delivered,  and,  when  the 
trial  Judge  came  to  Instruct  the  Jury,  he 
said:  "Ton  wUl  find  for  the  plaintiff,  J.  I. 
Case  Threshing  Machine  Company,  unless 
you  shall  believe  from  the  evidence  that 
prior  to  the  signing  of  the  order,  notes,  and 
mortgage  introduced  in  evidence,  the  plain- 
tifT  by  its  agent,  Carter,  represented  to  the 
defendants  that  the  boiler  and  engine  In 
controversy  was  of  sufScient  horse  power  to 
pull  the  threshing  machine  in  controversy 
over  the  country  in  which  they  proposed  to 
operate,  and  that  it  was  of  8u£9cient  power 
and  capacity  to  run  said  threshing  machine 
and  perform  flrst-class  work;  and  further 
believe  from  the  evidence  that  prior  to  the 
signing  of  the  papers  above  mentioned  the 
agent  agreed  with  the  defendants  that  he 
would  make  a  test  for  them,  demonstrating 
the  power  and  capacity  of  the  boiler  and 
engine  and  guarantee  that  the  same  had  the 
power  and  capacity  to  do  the  work  as  rep- 
resented by  him;  and  further  believe  from 
the  evidence  that,  under  the  agreement  of 
the  agent  to  make  said  test,  he  induced  the 
defendants  to  sign  said  papers  as  a  matter 
of  convenience  to  the  parties  before  the  test 
was  made,  and  agreed  that  he  would  return 
same  to  them  In  the  event  the  test  proved 
and  demonstrated  that  said  boiler  and  en- 
gine did  not  have  the  power  and  capacity  as 
represented  by  him;  •  •  •  and  further 
believe  from  the  evidence  that  such  test  by 
them  proved  the  power  and  capacity  of 
same  to  be  insufficient;  and  further  believe 
from  the  evidence  that,  within  a  reasonable 
time  after  making  such  test,  the  defend- 
ants, or  either  of  them,  notified  the  plaintiff 
company  or  Its  agent  of  such  test,  and  the 
result  of  same.  And  if  you  so  believe,  you 
will  find  for  the  defendants." 

It  will  thus  be  seen  that  under  this  In- 
struction the  Jury  were  directed  to  find  for 
the  company,  unless  they  believed  that  the 


agent  Induced  the  purchasers  to  sign  the  pa- 
pers under  an  agreement  that  be  would  re- 
turn them  in  the  event  the  machinery  did 
not  fulfill  the  representations  the  agent 
made  concerning  It  Generally,  it  is  proper 
to  submit  to  the  Jury  instructions  Ihat  pre- 
sent the  theory  of  the  case  presented  by  ti)9 
pleadings  of  each  of  the  parties;  but  when, 
as  in  this  case,  the  Jury  were  told  that  they 
must  find  for  the  company  unless  they  be- 
lieved the  agreement  in  respect  to  the  ex- 
ecution of  the  notes  was  entered  into,  every 
other  issue  except  this  was  eliminated  from 
the  case,  and  hence  it  was  not  necessary  to 
submit  to  the  Jury  any  instructions  pre- 
senting the  defendants'  contention  in  respect 
to  the  binding  force  and  effect  of  the  writ- 
ten contract  because,  if  the  Jury  found  that 
the  agreement  upon  which  the  written  con- 
tract was  based  was  not  entered  into,  they 
were  instructed  to  find  for  the  company. 

Did  the  agent  have  authority  to  make  the 
agreement  relied  on  by  the  purchasers?  It 
is  earnestly  argued  by  counsel  for  the  ap- 
pellant that  the  agreement  made  by  the 
agent,  assuming  that  one  was  made,  was  in 
excess  of  his  authority,  and,  aside  from  this, 
contained  representations  and  warranties 
that  it  was  expressly  provided  in  the  writ- 
ten contract  no  agent  should  make;  but, 
the  agreement  made  by  the  agent  did  not 
undertake  to  vary  or  contradict  the  writing. 
It  was  entirely  independent  of  It  The  pur- 
pose and  effect  of  the  evidence  respecting  the 
agreement  was  to  show  that  no  contract  was 
in  fact  entered  into — that  whether  it  became 
effective  or  not  depended  entirely  upon  the 
performance  of  certain  subsequent  ccmdltions. 
The  execution  of  the  writings  and  their  de- 
livery under  the  agreement  did  not  constitute 
them  a  contract  because  they  were  not  to 
become  operative  until  certain  conditions 
were  performed.  If  the  conditions  upon 
which  the  writings  were  executed  and  de- 
livered to  the  agent  were  never  fulfilled,  the 
contract  did  not  become  operative  or  binding 
upon  the  purchasers,  and  so  it  was  admis- 
sible to  show  by  parol  evidence  the  ante- 
cedent agreement  under  which  they  were 
delivered.  This  eridonce  did  not  vary  or 
contradict  the  writings,  but  only  went  to 
show  that  no  contract  between  the  parties 
ever  went  into  effect  and  its  admissibility  is 
fully  supported  by  the  following  authorities: 
McCormlck  Harvesting  Machine  Co.  v.  Mor- 
land,  121  Iowa,  451,  96  N.  W.  976;  Cleve- 
land Refining  Oo.  v.  Dunning,  116  Mich.  238, 
73  N.  W.  239;  Bums  &  Smith  Lumber  Co. 
V.  Doyle,  71  conn.  742,  43  Atl.  488,  71  Am. 
St  Rep.  235;  Bedell  v.  Wilder,  65  Vt  406, 
26  AU.  689,  36  Am.  St  Rep.  871;  Mlchels 
V.  Olmstead,  167  U.  S.  198,  IS  Sup.  Ot  580, 
89  L.  Ed.  671;  Beynolds  v.  Robinson,  110  N. 
T.  654,  18  N.  E.  127;  Reiner  v.  Crawford, 
23  Wash.  669,  63  Pac.  616,  83  Am.  St  Rep. 
848;  Bishop  on  Contracts,  g  349;  Page  on 
Contracts,  f  1209.    In  fact  where  the  rights 
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of  no  third  parties  Intervene,  we  do  not  know 
of  any  authority  denying  the  correctness  of 
this  principle.  Burke  v.  Dnlaney,  163  U.  S. 
228,  14  Snp.  Ct  816,  38  L.  Ed.  69& 

It  is  next  insisted  that  the  delivery  of  the 
writings  to  the  agent  of  the  company  was 
in  fact  a  delivery  to  the  company  itself. 
The  argument  is  made  that  a  writing  Intend- 
ed as  an  escrow,  or  to  take  effect  upon  the 
performance  of  a  condition  subsequent,  must 
be  held  by  a  third  person,  and  that  the  de- 
livery of  it  to  the  party  to  whom  it  Is  exe- 
cuted or  his  agent  destroys  any  parol  agree- 
ments respecting  the  terms  or  conditions  un- 
der which  the  writing-  was  to  become  opera- 
tive. It  must  be  conceded  that  the  ancient 
rule  was  as  contended  for  by  coimsei  for 
appellant  Bouvier's  Law  Diet  title  "Es- 
crow"; Blackstone,  vol.  2,  p.  307;  Worrall 
V.  Konn,  5  N.  Y.  229,  55  Am.  Dec.  330 ;  Our- 
ly  T.  Colbnm,  99  Wis.  819,  74  N.  W.  778,  67 
Am.  St  Rep.  860;  16  Cyc.  673;  11  Am.  & 
Eng.  ESncy.  of  Law,  p.  339.  But  the  better 
authority  If  to  the  effect  that  when  the 
rights  of  no  third  parties  lnterv«ie,  and 
there  Is  nothing  inconsistent  with  the  agent's 
duty  to  his  principal  in  holding  the  paper 
subject  to  the  conditions  agreed  upon  when 
it  was  executed,  the  writing  may  be  deliver- 
ed to  the  agent  of  the  adverse  party  to  be 
held  by  him  until  he  receives  Instructions  to 
deliver  It  to  his  principal;  and  we  think  this 
the  more  sensible  rule.  No  good  reason  can 
be  assigned  why  the  writing  may  not  l>e  held 
by  an  agent  of  one  of  the  parties  until  the 
conditions  upon  which  it  is  to  become  opera- 
tive take  effect  When  a  paper  Is  executed 
and  delivered  to  a  third  party  or  to  the 
agent  of  one  of  the  parties,  under  an  agree- 
mmt  prevlonsly  made  that  it  is  not  to  be- 
come operative  until  certain  specLBed  condi- 
tions bave  been  performed,  the  contract  be- 
tween the  parties  Is  not  an  executed,  but  a 
conditional,  one;  and  unless  the  conditions 
npon  which  the  contract  is  to  become  effective 
are  performed,  there  is  no  contract  We  do 
not  hold  that  a  delivery  to  one  of  the  par- 
ties to  hold  pending  the  performance  or  ful- 
fillment of  the  conditions  upon  which  It  was 
to  t>ecome  effective  would  be  valid  as  an 
escrow;  but  it  is  said  ttiat  a  delivery  to  an 
agent  is  a  delivery  to  the  principal,  and 
hence,  if  a  paper  cannot  be  held  as  an  escrow 
by  one  of  the  parties,  neither  can  It  be  so 
held  by  his  agent — that  the  agent  and  the 
principal  are  In  law  one.  This  reasoning  and 
cmClTislon  would  be  very  forceful  If  it  were 
troe  that  the  paper  was  delivered  to  the 
agent  as  the  agent  of  the  other  party,  but  a 
person  may  be  the  agent  of  both  of  the  par- 
ties to  a  transaction  if  it  can  be  plainly 
shown  that  there  is  nothing  Inconsistent  or 
antagonistic  between  his  acts  for  the  one 
and  the  other.  In  many  business  transac- 
ttons  the  same  person  frequently  acts  as 
agent  for  both  of  the  parties  under  specific 
instructions  from  each  as  to  his  duties,  and 


when  the  nature  of  the  employment  or  trans- 
action is  such  that  he  can  faithfully  dis- 
charge his  obligations  to  the  one  without 
conflicting  with  his  fidelity  to  the  other. 
And  so,  in  the  present  case,  the  agent  for  the 
company  might  and  did  receive  and  hold  the 
papers  as  the  agent  of  the  purchasers  with- 
out conflicting  with  his  duty  to  the  company. 
In  holding  the  writings  he  was  not .  acting 
as  the  agent  of  the  company,  but  as  the 
agent  of  the  purchasers,  and  it  was  admissi- 
ble to  prove  the  agreement  onder  which  the 
papers  were  placed  in  the  hands  of  the 
agent  Hansford  v.  Freeman,  99  Ga.  376, 
27  S.  B.  706;  Bank  v.  Ballhache,  65  Cal. 
327,  4  Pac.  106;  Hamlckell  v.  New  Xork 
Life  Ins.  Co.,  40  Hun  (N.  X.)  668;  Id.,  Ill  N. 
T.  890,  18  N.  B.  632,  2  L.  R.  A.  150;  McCor- 
mack  Harvesting  Machine  Co.  v.  Morland, 
supra;  McFarland  v.  Slkes,  64  Conn.  250,  7 
Atl.  408,  1  Am.  St  Rep.  Ill;  Reynolds  v. 
Robinson,  supra;  Burke  v.  Dulaney,  supra; 
Wilson  V.  Powers,  131  Mass.  639;  Page  on 
Contracts,  !{  594,  695;  Ashford  v.  Prewitt, 
102  Ala.  264,  14  South.  663,  48  Am.  St 
Rep.  87. 

There  is  a  wide  difference  between  a  do- 
livery  to  an  agent,  as  under  the  circumstan' 
ces  of  this  case,  and  a  delivery  to  the  ad- 
verse party.  When  a  writing,  fully  executed, 
is  delivered  to  the  party  for  whom  It  Is  in- 
tended, the  other  party.  In  the  absence  of 
fraud  or  mistake,  will  not  be  permitted  to 
set  up  either  an  antecedent  or  a  contempo- 
raneous parol  agreement  that  will  contradict 
or  vary  the  writing,  which  is  to  be  treated 
as  the  whole  contract  between  the  parties 
and  the  best  evidence  of  what  their  agree- 
ment was.  If  an  executed  and  delivered  pa- 
per could  be  explained  away,  or  contradicted 
by  parol  evidence,  the  integrity  of  every  writ- 
ing would  be  placed  in  Jeopardy,  and  the 
party  who,  after  its  execution,  became  dis- 
satisfied, would  be  strongly  tempted  to  over- 
throw or  avoid  its  conditions.  So  firmly  is 
this  principle  imbedded  in  the  law  that  the 
rule  is  everywhere  recognized  and  enforced 
that  a  completed  and  delivered  written  con- 
tract cannot  l>e  varied  or  contradicted  by  an- 
tecedent or  contemporaneous  parol  evidence 
unless  it  Is  assailed  for  fraud  or  mistake. 
Farmers'  Bank  v.  Wickliffe  (Ky.)  116  S.  W. 
249;  Chltty  on  Contracts,  vol.  1,  p.  153; 
Oreenleaf  on  Evidence,  vol.  1,  {  275. 

Several  Kentucky  cases  are  relied  upon  by 
counsel  In  support  of  the  proposition  that  a 
paper,  to  be  an  escrow,  must  be  placed  in  the 
hands  of  a  third  party,  but  a  careful  read- 
ing of  these  cases  will  show  that  they  are  not 
in  conflict  with  the-  views  expressed  in  this 
opinion.  We  bave  only  extended  the  rule 
announced  In  those  cases  to  embrace  agents 
who  are  deemed  to  occupy  the  relation  of 
third  parties  to  the  transaction.  No  ques- 
tion of  agency  arose  in  the  cases  relied  ui>- 
on,  and  the  court,  merely  following  the  strict 
common-law  rule,  announced  that  an  escrow 
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must  b«  delivered  to  a  third  party,  and  that. 
If  delirered  to  one  of  the  parties,  It  ceased 
to  be  an  escrow,  and  Its  terms  could  not  be 
contradicted  or  varied  by  contemporaneous 
parol  expressions.  .  In  Wood  v.  Kendall,  7 
J.  J.  Marsh.  212,  the  court  in  a  dictum  said 
that  the  obligation  in  controversy  could  not 
have  been  an  escrow  after  Its  delivery  to 
the  obligee.  In  Wight  v.  Shelby  R.  Co.,  16 
B.  Mon.  5,  63  Am.  Dec.  522,  the  court,  in 
holding  that  a  subscription  paper  delivered 
to  one  of  the  parties  to  the  paper  could  not 
be  treated  as  an  escrow,  said:  "It  must  be 
placed  in  the  hands  of  a  third  party,  by  the 
party  making  It,  to  be  delivered  to  the  other 
party  on  the  happening  of  a  specified  con- 
tingency." To  the  same  effect  is  Millett  v. 
Parker,  2  Mete.  60S;  Hubble  v.  Murphy,  1 
Duv.  279;  Dils  v.  Bank  of  Pikeville,  109  Ky. 
757,  60  S.  W.  715. 

There  being  no  substantial  error  In  the 
record,  the  judgment  is  affirmed. 


TURNER  et  al.  ▼.  CITY  OF  MIDDLESBORO 
et  al. 

(Court  of  Appeals  of   Kentucky.     March   12, 

1909.) 
1.  Infants  (8   115*)  —  Judgment  Aoainst- 
Seasonabix  Appeal  Afteb  Rbachinq  Ma- 

JOBTTT. 

Where  an  appeal  from  a  jud^rment  agamst 
an  infant  was  filed  in  the  Supreme  Court  on 
July  18.  1908,  and  it  appears  that  he  became  of 
age  on  July  22,  1907,  it  is  prosecuted  within  12 
months  after  he  became  of  age,  as  required  by 
Civ.  Code  Prac.  i  391,  allowing  such  time  for  an 
infant  to  show  cause  against  a  judgment,  and 
is  in  time. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  i  328;    Dee.  Dig.  i  115.*] 
Z  Appeal  and  Ehbob  (|  837*)— Appeal  from 
Judgment    Ajteb    Reaching   _Majobity  — 
considkbation  of  amended  petition. 
In  determining  an  appeal,  an  amended  peti- 
tion in  the  case,  to  which  no  appearance  was 
entered,  and  on  which  no  process  was  issued, 
should  be  ignored. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  837.*] 
&  Taxation  ({  647*)— Action  on  Tax  Bills 
— Vabiancb  in  Descbibing  Land  in  Peti- 
tion AND  Judgment. 

Tax  bills  against  land  on  which  an  action 
by  a  city  was  based  did  not  describe  it,  but 
merely  mentioned  it  in  one  bill  as  57  acres,  and 
in  the  others  as  60.29  acres  northwest,  and 
81.51  acres  southwest,  and  the  judgment  under 
which  the  land  was  sold  described  it  as  being 
in  three  tracts,  giving  the  metes  and  bounds 
and  courses  and  distances  of  each,  the  first  tract 
containing  11.26  acres,  more  or  less;  the  sec- 
ond containing  17.35  acres,  more  or  less ;  and 
the  third  containing  44.52  acres,  more  or  less. 
Held,  that  as  there  was  no  similarity  between 
the  description  of  the  land  in  the  petition  refer- 
ring to  the  tax  bills  as  a  part  thereof,  and  the 
description  in  the  judgment,  and  as  it  could 
not  be  told  by  an  inspection  of  these  two  papers 
whether  or  not  the  land,  or  any  part  of  it  on 
which  the  city  asserted  its  lien,  was  sold,  the 
judgment  was  erroneous,  and  should  be  vacated 
and  set  aside. 

[Ed.    Note.— For   other  cases,   see   Taxation, 
Cent  Dig.  S  1312;    Dec.  Dig.  (  047.*] 


4.  Infants  (t  41*)— Sale  of  Land   Urdeb 

Judgment— Rights  of  Purchases. 

The  general  rule  that,  when  a  judgment  is 
reversed,  the  reversal  does  not  affect  the  title 
or  possession  of  the  purchaser  at  a  sale  made 
thereunder  before  the  reversal,  though  he  may 
be  the  plaintiff  or  a  party  to  the  action,  does 
not  apply  to  the  sale  of  infants'  land  to  one  not 
a  bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  {  41.*] 

5.  Infants   (|   41*)- Sale   of  Land   Undeb 
Judgment  fob  Taxes— "Bona  Fide  Pub- 

CBASEB." 

An  assignee  of  a  judgment  in  favor  of  a 
city  against  an  Infant  for  taxes  before  sale 
thereunder  to  himself  of  the  infant's  land  took 
the  position  of  the  plaintiff  in  the  action,  and 
is  not  a  bona  fide  purchaser  in  the  meaning  of 
the  Code,  and  hence  is  not  entitled  to  hold  tbe 
land  as  such  on  reversal  of  the  judgment,  though 
he  should  be  adjudged  to  have  a  lien  thereon 
for  the  money  paid  in  satisfaction  of  the  judg- 
ment, with  interest  thereon  from  date  of  pay- 
ment. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  {  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  825-S30 ;    vol.  8,  p.  7591.J 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  the  City  of  Middlesboro  and  oth- 
ers against  J.  P.  K.  Turner  and  another. 
There  was  a  judgment  for  plaintiffs,  and  de- 
fendant Turner  appeals.    Reversed. 

N.  J.  Waller,  for  appellant.  T.  O.  Ander- 
son, for  appellees. 

CARROLL,  J.  In  1892  the  city  of  Middlesbo- 
ro, a  city  of  tbe  fourth  class,  caused  a  tax  bill 
for  1256.50  to  be  issued  against  Turner,  the 
appellant,  and  Calvin  Hurst,  his  guardian,  for 
taxes  for  that  year  on  57  acres  of  land  valued 
at  $17,100,  owned  by  the  Infant  Turner,  which 
was  assessed  as  of  November  1,  1891.  Again 
in  tbe  year  of  1894  tbe  city  issued  a  tax  bill  for 
$138.60  as  tbe  amount  due  on  an  assessment 
made  as  of  April  1,  1894,  on  two  tracts  of 
land,  one  containing  60.29  acres  valued  at  $6,- 
000  and  the  other  of  81.58  acres  valued  at 
$4,079.  On  June  6,  1895,  the  city  filed  Its 
petition  in  equity  in  the  Bell  circuit  court 
against  Hurst,  the  guardian,  and  Turner,  who 
was  then  an  Infant  about  10  years  of  age, 
and  the  Middlesboro  Town  &  Lands  Company, 
seeking  a  personal  judgment  against  the  in- 
fant and  the  guardian,  and  also  to  enforce 
Its  lien  for  the  aforesaid  taxes  upon  57  acres 
of  land  assessed  as  the  property  of  Turner, 
and  the  60.29  acres  and  81.58  acres,  being 
the  three  tracts  of  land  described  In  the  tax 
bills  filed  with  the  petition,  with  interest  and 
penalties.  On  July  3,  1895,  the  guardian  fil- 
ed an  answer,  controverting  the  allegations 
of  the  petition,  and  putting  in  issue  aU  of 
tbe  averments  of  the  petition  relating  to  the 
assessment  and  taxation  of  the  land.  In 
June,  1899,  the  plalntlCT  filed  an  amended 
petition,  in  which,  after  reaffirming  the  aver- 
ments of  the  original  petition,  there  were  de- 
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icribed  three  separate  tracts  of  land  alleged 
to  be  in  the  city  of  Mlddlesboro,  the  first 
tract  containing  11.26  acres,  more  or  less,  the 
second  17.35  acres,  more  or  less,  and  the 
third  44JS2  acres,  more  or  less,  aggregating 
73.13  acres,  and  it  was  charged  that  the 
tax  bills  sued  on  were  for  taxes  due  on  these 
three  tracts  of  land.  In  the  tax  bills  upon 
which  the  action  was  based  the  land  Is  de- 
Kribed  in  one  tax  bill  as  57  acres.  In  the 
other  tax  bill  it  is  described  as  60.29  acres 
northwest  and  81.51  acres  southwest  It  will 
thus  be  seen  that  the  description  in  the 
amended  petition  does  not  correspond  with 
the  description  in  the  petition  or  the  tax  bills ; 
nor  can  we  say  from  an  Inspection  of  the 
record  that  the  land  described  with  particu- 
larity In  the  amended  petition  Is  the  same 
land  or  any  part  of  it  mentioned  in  the  tax 
bills.  No  process  was  issued  on  this  amend- 
ed petition,  and  no  appearance  was  entered 
thereto.  No  proof  was  taken  by  either  party,^ 
and  on  Jane  27,  1899,  a  Judgment  was  enter- 
ed against  Turner  and  bis  guardian  for  $742.- 
30.  with  interest  from  the  27th  of  June,  1899, 
until  paid,  and  costs ;  and  it  was  further  ad- 
Judged  that  the  city  had  a  lien  upon  the 
three  tracts  of  land  described  in  the  amend- 
ed petition,  which  was  ordered  to  be  sold. 
On  July  1,  1899,  Turner,  by  his  guardian, 
moved  the  court  to  set  aside  the  Judgment 
because  the  same  was  prematurely  rendered, 
was  a  clerical  misprision,  and  was  procured 
by  fraud.  On  the  3d  day  of  July,  1899,  the 
Judgment  was  set  aside,  and  each  party  al- 
lowed to  file  additional  pleadings.  No  oth- 
er order  or  proceeding  was  taken  in  the  case 
until  February  1,  1001,  when  the  Judgment 
appealed  from  was  rendered.  This  Judgment 
ordered  a  sale  of  the  three  described  tracts  of 
land  in  the  amended  petition  for  the  pur- 
pose of  satisfying  the  taxes  stated  in  the 
Judgment  to  be  $236.50  with  Interest  at  the 
rate  of  12  per  cent  per  annum  from  the  1st 
day  of  May,  1892,  and  $138.60,  with  Interes't 
at  6  per  cent  from  the  1st  day  of  November, 
1894.  In  April,  1901,  the  Judgment  was  as- 
signed on  the  margin  of  the  record  by  the 
city  of  Mlddlesboro  through  its  mayor  to  the 
appellee  M.  J.  Moss,  and  on  the  27th  day  of 
May  following  the  three  tracts  of  land  were 
sold  by  the  commissioner  under  the  Judgment, 
and  Moss  became  the  purchaser  at  the  price 
of  $771.49.  Afterwards  the  report  of  sale 
was  confirmed,  deed  made  to  the  purchaser, 
and  a  writ  of  possession  awarded.  The  ap- 
pellant Tnmer  seeks  by  this  appeal  to  va- 
cate and  set  aside  the  order  of  sale,  the  re- 
port of  confirmation  thereof,  and  to  have  re- 
stored to  him  the  property  sold.  This  appeal 
was  filed  In  this  court  on  July  18,  1908,  some 
seven  years  after  the  Judgment  appealed 
from  was  entered. 

The  first  question  to  be  considered  is: 
Was  the  appeal  prosecuted  within  due  time? 
Section  391,  Civ.  Code  Prac,  provides:  "An 
infant— other  than  a  married  woman — may, 


within  twelve  months  after  attaining  the  age 
of  twenty-one  years,  show  cause  against  a 
Judgment,  unless  it  be  for  a  tort  done  by,  or 
for  necessaries  furnished  to,  the  infant;  or 
unless  it  be  rendered  upon  a  set-off  or  coun- 
terclaim stated  in  an  answer;  but  the  vaca- 
tion of  such  Judgment  shall  not  affect  the  ti- 
tle of  a  bona  fide  purchaser  under  it"  We 
find  in  the  record  an  afifldavlt  made  by  Tur- 
ner In  which  it  Is  stated  that  be  was  born  on 
the  22d  day  of  July,  1886,  and  was  21  years 
of  age  on  the  22d  day  of  July,  1907.  Accept- 
ing this  statement  as  true,  the  appeal  was 
prosecuted  within  12  months  after  he  became 
of  age,  and  is  therefore  in  time.  As  no  pro- 
cess was  Issued  on  the  amended  petition,  we 
think  it  should  be  ignored  in  the  considera- 
tion of  this  case ;  and  we  will  therefore  look 
to  the  petition  and  the  Judgment  for  the. 
purpose  of  determining  whether  or  not  the 
Judgment  Is  erroneous. 

The  petition  states  "that  defendants  are  In- 
debted to  plaintiff  In  the  sum  of  $256.50,  with 
Interest  thereon  at  the  rate  of  12  per  cent 
per  annum  from  May  1,  1892,  until  paid,  for 
taxes  due  for  the  year  1892  on  57  acres  of 
land  in  the  southwest  section  of  Mlddlesboro, 
Ky.,  as  shown  by  plat  on  file  in  the  Bell  coun- 
ty clerk's  oflBce  at  PlneviUe,  Ky.,  and  as  evi- 
denced by  tax  bill  No.  1603,  a  certified  copy 
of  which  will  be  filed  as  part  hereof  if  re- 
quired ;  that  said  defendants  are  Indebted  to 
plaintiff  in  the  further  sum  of  $138.60,  with 
interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  November  1,  1894,  until  paid, 
for  taxes  due  on  said  land  in  said  section 
of  said  city  as  shown  by  plat  on  file  as  afore- 
said, and  as  evidenced  by  tax  bill  No.  608, 
a  certified  copy  of  which  will  be  filed  here- 
with as  part  hereof  if  required."  The  prayer 
of.  the  petition  is :  "That  said  land  or  enough 
thereof  be  sold,  and  a  sufficiency  of  the  pro- 
ceeds of  said  sale  to  satisfy  said  Judgment  be 
applied  to  that  purpose,  and  for  all  proper  re- 
lief." In  the  tax  bills  heretofore  set  out 
there  is  no  description  whatever  of  the  land ; 
it  being  merely  mentioned  in  one  tax  bill  as 
57  acres,  and  in  the  other  as  "60.29  acres  N. 
W.  and  81.51  acres  S.  W."  The  Judgment  un- 
der which  the  land  was  sold  describes  the 
land  as  being  In  three  tracts,  giving  the 
metes  and  bounds  and  courses  and  distances 
of  each  tract;  the  first  tract  containing  11.- 
26  acres,  more  or  less,  the  second  containing 
17.35  acres  more  or  less,  and  the  third  con- 
taining 44.52  acres,  more  or  less. 

There  Is  no  similarity  whatever  between 
the  description  of  the  land  in  the  petition  and 
the  description  in  the  Judgment.  No  person 
can  tell  by  an  inspection  of  these  two  papers 
whether  or  not  the  land  or  any  part  of  it  up- 
on which  the  city  asserted  its  Hen  was  sold. 
It  is  therefore  manifest  that  the  Judgment 
is  erroneous,  and  should  be  vacated  and  set 
aside.  But  the  point  is  made  that,  although 
the  Judgment  should  be  reversed,  the  pur- 
chaser ought  not  to  be  disturbed.    The  gener- 
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al  rnle  la  that,  when  a  Judgment  la  reversed, 
the  reversal  does  not  affect  the  title  or  pos- 
session of  the  purchaser  at  a  sale  madje  under 
the  Judgment  before  the  reversal,  althoogh  he 
may  be  the  plaintiff  or  a  party  to  the  action. 
But  ttala  rule  has  no  application  to  the  sale 
of  Infants'  land  not  bought  by  a  bona  fide 
purchaser.  In  District  of  CUfton  v.  Pflrman, 
110  S.  W.  407, 83  Ky.  Law  Rep.  529,  this  court, 
in  speaking  of  the  general  rule  and  dtlng 
cases  that  support  It,  said:  "It  Is  not,  how- 
ever, necessary  here  to  do  more  than  mention 
these  cases  as  illustrating  that  the  purchaser 
at  a  Judicial  sale  who  is  the  plaintiff  or  a 
party  to  the  action  in  which  the  Judgment  Is 
rendered  will  not  in  every  instance  be  per- 
mitted to  hold  the  property  purchased  with- 
out in  some  way  accounting  to  the  Judgment 
creditor  when  the  Judgment  is  reversed.  And 
we  have  no  hesitation  in  declaring  that.  If  a 
Judgment  against  infants  is  reversed,  the 
purchaser,  tf  he  be  the  plaintiff  or  a  party 
to  the  action,  will  not  be  permitted  to  bold 
against  their  Interests  real  property  bought 
under  it  at  a  Judicial  sale.  In  such  case  the 
Infants  may  either  elect  to  allow  the  sale  to 
stand,  or  they  may  have  the  sale  set  aside 
and  take  the  property  upon  the  payment  of 


the  debt,  which  is  a  lien  upon  it"  In  this 
case  the  Judgment  was  assigned  on  April  24, 
1001,  to  M.  J.  Moss,  who  purchased  the  land 
at  the  sale  made  on  May  27,  1901.  As  the 
assignee  of  the  Judgment  before  the  sale. 
Moss  took  the  position  of  the  plaintiff  in  the 
action,  and  as  the  sale  was  made  for  his  ben- 
efit and  he  became  the  purchaser  the  princi- 
ple announced  in  the  Pflrman  Case  must  be 
held  to  embrace  him.  He  was  not  a  bona 
flde  purchaser  in  the  meaning  of  the  Code. 
But  Moss  should  be  adjudged  a  Hen  upon 
the  land  for  the  amount  of  mosey  that  he 
paid  to  the  city  in  satisfaction  of  the  Judg- 
ment, with  interest  thereon  from  the  date  of 
payment;  and.  If  this  mm  is  not  paid,  the 
land  described  In  the  petition  may  be  sold  to 
satisfy  it.  Upon  a  return  of  the  case  the 
dty.  Moss  and  Turner  may  each  file  such 
pleadings  as  may  be  necessary  to  present 
any  controversy  that  may  arise  between 
them. 

Wherefore  the  Judgment  \b  reversed,  with 
directions  to  set  aside  the  Judgment  and  the 
sale  of  the  land,  and  for  such  further  pro- 
ceedings in  conformity  with  this  opinion  as 
may  be  necessary  to  give  to  the  parties  the 
relief  they  are  entitled  to. 
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WILKIN  ▼.  GEO.  W-  OWENS  &  BROS. 
(Sopremc  Conit  of  Tezaa.    March  81, 1909.) 

iPPIAL    AHD    EBBOB     (I     1175*)— DISPOSITION 

Oaubi  on  APPBAii— Rendition   of   Jcdo- 

MZNT. 

When  the  object  for  which  the  court  on  the 
wigiiuU  hearins  remanded  the  cause  will  be  ao 
computed  bj  the  coort  rendering  judgment  aa 
pnyed  for  on  rehearing,  the  court  will  grant  the 
motion  for  reheating  and  render  judgment  ac- 
cordingly. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  H  4678-4687;  Dec.  Dig.  f 
1175.^] 

On  motions  for  rehearing.     Overruled  In 
part;  granted  In  part 
For  former  opinion,  see  114  S.  W.  104. 

OAINES,  O.  J.  These  are  motions  for  a 
rehearing — No.  2,000,  by  defendants  in  error, 
which  urges  that  the  prerions  decision  of 
this  conrt  Is  radically  wrong;  No.  2,025  Is 
by  plaintiff  in  error,  in  which  It  is  prayed 
that  the  Judgment  of  this  court  should  be 
rendered  for  the  appellant  for  the  land,  con- 
ditioned npon  his  paying  to  defendants  in 
error  the  money  originally  paid  the  adminis- 
trator for  the  land,  with  legal  interest  there- 
on. We  are  of  opinion  that  No.  2,000  should 
be  overruled,  and  It  is  accordingly  so  ordered. 
No  good  reason  snggests  Itself  to  our  minds 
why  the  prayer  of  No.  2,025  should  not  be 
granted.  It  accomplishes  the  object  for 
which  we  had  remanded  the  cause. 

It  Is  therefore  ordered  that  the  motion  In 
this  respect  be  granted,  and  that  judgment 
be  here  rendered  that  the  plaintiff  In  error 
do  hare  and  recover  of  the  defendants  in  er- 
ror the  land  In  controversy,  on  condition 
that  he  pay  defendants  In  error  the  amount 
bid  for  said  land  at  the  attempted  sale,  and 
intereat  thereon  to  this  date. 


BT.  PAUL'S  SANITARIUM  et  bL  v.  FREE- 
MAN. 
(Snpreme  Conrt  of  Texas.    March  24, 1009.) 

Wnxs    (f   602*)— GONSIBUCTION- Natdbb   of 

Estate— LrMiTATiON  Oveb.  - 

Under  a  will  giving  plaintiff  "all  my  prop- 
erty, real  and  personal  and  mixed,  that  I  may 
own  and  be  poaaessed  of  at  the  time  of  mv 
death,"  and  In  a  sabsequent  paragraph  provid- 
faig  that,  if  plaintiff  "should  die  without  issue, 
then  it  Is  my  will  and  desire  that  all  of  my  said 
property  willed  as  aforesaid  be  given"  to  an- 
other devisee  named,  if  plaintifl  dies  without  i»- 
sne,  the  limitation  over  to  the  other  devisee 
takes  effect. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
mg.  i  1354;    Dec.  Dig.  {  602.*]  ' 

Error  to  Court  of  Civil  Appeals  of  Fifth  Su- 
preme Judicial  District 

Action  by  Robert  M.  Freeman  against  the 
St  Paul's  Sanitarium  and  others.  Judg- 
ment for  plaintiff,  and  defendants  brought 
error  to  the  Court  of  Civil  Appeals  (111  S. 
W.  443),  where  the  Judgment  was  afBrmed, 


and  defendants  bring  error.    Reversed,  and 
Judgment  rendered. 

Wm.  P.  Ellison,  for  plalntlfCs  In  error. 
Geo.  A.  Tltterlngton,  for  defendant  In  error. 

GAINES,  a  J.  On  the  8th  day  of  Novem- 
ber, 1901,  Julian  Reverchon  made  his  will, 
in  the  second  and  third  clauses  of  which  he 
provided  as  follows: 

"Second.  I  give  and  bequeath  to  Robert  M. 
Freeman,  of  Dallas  county,  Texas,  all  my 
property,  real  and  personal  and  mixed,  that 
I  may  own  and  be  possessed  of  at  the  time 
of  my  death. 

"Third.  It  is  my  wlU  and  desire  that  in 
the  event  the  said  Robert  M.  Freeman  shall 
die  without  issue  then  it  Is  my  will  and  de- 
sire that  all  of  my  said  property  willed  as 
aforesaid  be  given  to  St  Vincent  de  Paul  In- 
stitution or  order,  for  the  benefit  of  the  side 
Sisters  of  that  order  in  Dallas  county, 
Texaa" 

In  the  fourth  clause  he  nominated  Free- 
man as  his  executor  without  bond.  Rever- 
chon having  died,  and  his  will  having  bea> 
admitted  to  probate,  and  Freeman  never  be- 
ing married,  brought  this  action  to  have  the 
will  construed  and  to  determine  the  question 
whether  he  is  entitled  to  a  fee  simple  in  the 
devised  property,  or  whether  the  estate  he 
holds  therein  Is  subject  to  be  defeated  by 
his  death  without  issue.  The  trial  court  held 
that  Freeman  was  entitled  to  the  property  In 
fee  simple  and  gave  judgment  accordingly. 
The  Court  of  Civil  Appeals  affirmed  the  Judg- 
ment of  the  trial  court 

In  Jarman  on  Wills  it  is  laid  down: 
"Hence  It  has  become  an  established  rule 
that  where  the  bequest  is  simply  to  A.,  and 
In  case  of  his  death,  or  If  he  die,  to  B.,  A., 
surviving  the  testator,  takes  absolutely."  2 
Jarman  on  Wills,  p.  690.  The  reasons  for 
this  rule  are  variously  stated.  One  Is  that 
death  Is  a  certain  event,  and  that.  If  death  at 
any  time  be  meant  there  Is  no  contingency 
about  It,  and  therefore,  in  order  to  make  the 
death  contingent,  it  Is  construed  to  be  a 
death  before  that  of  the  testator.  Another 
reason  ascribed  for  the  rule  is  that  the  law 
favors  the  vesting  of  estates,  and  hence.  If 
iSxe  construction  be  that  the  death  meant  is 
a  death  before  that  of  the  testator,  the  es- 
tate vests  upon  the  survivorship  of  the  leg- 
atee over  that  of  the  testator.  But  in  every 
case  the  law  jooks  diligently  to  the  context 
of  the  will,  and-df  there  be  any  words  in  the 
will  that  Indicate,  though  slightly,  that  It 
was  not  the  Intention  of  the  tiestator  to  vest 
the  estate,  they  will  be  given  that  effect 

In  the  present  case  the  second  clause  of 
the  will  gives  to  the  defendant  In  error  all 
the  testator's  property  that  he  may  own  at 
the  time  of  his  death.  This,  however.  Is 
qualified  by  the  third  clause,  which  pre- 
scribes that  It  Is  his  will  and  desire  that,  in 
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the  erent  the  said  Robert  M.  Freeman  shall 
die  without  issue,  then  that  all  of  his  prop- 
erty willed  as  aforesaid  be  given  to  St  Vin- 
cent de  Paul  Institution  or  order,  for  the  l)en- 
efit  of  the  sick  Sisters  of  that  order  in  Dal- 
las county,  Texas.  Now  dying  without  issue 
is  no  certain  event.  Freeman  may  die  with- 
out Issue,  or  he  may  not  It  follows  that  the 
first  ground  for  holding  that  in  case  of  a 
will  that  gives  to  the  first  taker  a  fee-simple 
title  to  land,  with  a  gift  over  to  a  third  party 
in  case  of  the  death  of  the  first  taker,  has 
no  applicability  to  the  present  case.  Nor  do 
we  see  that  the  second  ground  is  applicable 
to  the  present  question.  There  Is  no  lan- 
guage in  the  will  which  indicates  that  the 
testator  bad  in  mind  the  probability  that 
Freeman  would  not  outlive  him.  On  the  con- 
trary, the  fact  that  Freeman  Is  nominated 
as  the  sole  executor  of  the  will  strongly  evin- 
ces that  it  was  contemplated  that  Freeman 
would  probably  survive  him. 

We  recognize  the  fact  that  upon  this  ques- 
tion there  is  a  decided  conflict  of  authority. 
It  seems  to  us  that  this  conflict  is  settled  in 
England  by  the  case  of  O'Mahoney  v.  Bur- 
dett  li.  R.  7  H.  £k  888,  in  which  it  is  held 
that  "a  bequest  to  A.,  and  If  be  shall  die  un- 
married or  without  children  to  B.,  is  an  ab- 
solute gift  to  A.,  defeasible  by  an  executory 
gift  over  in  the  event  of  A.  dying  at  any  time 
unmarried  or  without  children."  In  the 
American  courts  the  cases  which  bold  the 
contrary  doctrine  are  quite  numerous.  On 
the  other  band,  there  Is  a  very  respectable 
array  of  American  authority  which  holds  in 
accordance  with  O'Mahoney  v.  Burdett,  su- 
pra. In  Britton  v.  Thornton,  112  U.  S.  626, 
532,  6  Sup.  Ct  291,  294,  28  L.  Ed.  816,  Mr. 
Justice  Gray  says :  "It  Is  equally  clear  that 
upon  her  death  under  age  and  without  issue 
then  living,  her  estate  In  fee  was  defeated 
by  the  executory  devise  over.  When,  indeed, 
a  devise  is  made  to  one  person  in  fee,  and 
'in  case  of  his  death'  to  another  in  fee,  the 
absurdity  of  speaking  of  the  one  event  which 
is  sure  to  occur  to  all  living  as  uncertain  and 
contingent  has  led  the  courts  to  interpret  the 
devise  over  as  referring  only  to  death  in  the 
testator's  lifetime.  2  Jarman  on  Wills,  c. 
48;  Briggs  v.  Shaw,  9  Allen  (Mass.)  516; 
Lord  Cairns  in  O'Mahoney  v.  Burdett  L.  R. 
7  H.  L.  388,  895.  But  when  the  death  of  the 
first  taker  is  coupled  with  other  circumstan- 
ces, which  may  or  may  not  ever  take  place, 
as,  for  instance,  death  under  age  or  without 
children,  the  devise  over,  unless  controlled 
by  other  provisions  of  the  will,  takes  effect 
according  to  the  ordinary  and  literal  mean- 
ing of  the  words,  upon  death,  under  the  cir- 
cumstances indicated,  at  any  time,  whether 
before  or  after  the  death  of  the  testator. 
O'Mahoney  v.  Burdett,  above  cited;  2  Jar- 
uian  on  Wills,  c.  49."  And  the  decision  of 
the  case  was  in  accordance  with  the  princi- 
ples so  announced.    This  decision  has  been 


cited  and  followed  In  Summers  v.  Smith.  127 
111.  649,  21  N.  E3.  191.  in  Smith  v.  Kimbell, 
153  lU.  378,  38  N.  E.  1029,  ha  Matter  of  New 
Tork,  etc.,  By.  C5o.,  105  N.  Y.  95,  11  N.  E. 
492,  59  Am.  Rep.  478,  and  in  Sbadden  ▼. 
Hembree,  17  Or.  25,  18  Pac.  572.  To  the 
same  effect  are  Parish's  Heirs  v.  Ferris,  6 
Ohio  St  563,  Moore  v.  Moore,  12  B.  Mon. 
(Ky.)  651,  and  Daniel  t.  Thomson,  14  B.  Mon. 
(Ky.)  662,  to  which  others  might  be  added. 

It  follows  that  in  our  opinion  the  death 
without  lawful  issue,  referred  to  in  the 
clause  of  the  will,  means  the  death  of  Free- 
man at  any  time,  and  not  his  death  before 
that  of  the  testator.  Accordingly  the  Judg- 
ments of  the  trial  court  and  that  of  the 
Court  of  Civil  Appeals  are  reversed,  and 
Judgment  is  here  rendered  that  should  Free- 
man die  at  any  time  without  issue,  the  lim- 
itation over  to  the  St  Vincent  de  Paul  In- 
stitution shall  take  effect 


OUTIERRBZ  V.  EL  PASO  &  N.  E.  R.  CO. 
(Supreme  Court  of  Texas.    March  24,  1909.) 

1.  Death  (|  11*)— Action  fob  Causing  Death 
—Right  or  Action. 

At  common  law  there  is  no  right  of  action 
for  the  negligent  d«ath  of  a  person. 

[EM.  Note.— For  other  cases,  see  Death,  (3ent 
Dig.  H  10,  15;   Dec  Dig.  {  11.*] 

2.  Death  d  19*0— Actions  for  Death— Stat- 
ctobt  Provisions. 

A  widow  instituting  a  snit  for  the  negli- 
gent death  of  her  husband  must  show  a  compli- 
ance with  the  statutory  conditions. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  {  19.*] 

3.  Death  ((  31*)— AcnoNS  fob  Death— Per- 
sons Entitleo  to  Sub— "Pebsonax.  Rbpbe- 
sei^tative." 

Under  the  federal  employer's  liability  act 
(Act  Cong.  June  11,  1906,  c  3073.  34  Stat  232 
[U.  S.  Comp.  St.  Supp.  1907,  p.  SBl]),  making  a 
carrier  liable  in  case  of  the  death  of  any  of  its 
employes  to  his  "pergonal  representative"  for  the 
benefit  of  his  widow  and  children,  a  widow  of  an 
employe  killed  through  the  negligence  of  the  em- 
ployer may  sue  as  administratrix  for  the  use  of 
herself  as  widow ;    there  being  no  child. 

[Bd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  38 ;   Dec  Wg.  I  31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5358-5362;   vol.  8,  p.  7753.] 

4.  Ousts  (S  97*)— Decisions  of  Fedebal 
CJouBTS— Binding  Effect. 

The  decisions  of  the  federal  Supreme  Court 
on  the  invalidity  of  the  federal  employer's  lia- 
bility act  (Act  Cong.  June  11,  1906,  c.  9073, 
34  Stat.  232  [U.  S.  Comp.  St  Supp.  1907,  p. 
891]),  in  its  application  to  the  territories  will 
be  followed  by  the  state  Supreme  Court. 

[Bd.  Note.— For  other  cases,  see  Oturts,  Oent 
Dig.  §  332;   Dec  Dig.  i  97.»] 

5.  Tebbitobies  (S  11*)— Lbgislative  Poweb 
of  conobess — couuebce. 

The  federal  employer's  liability  act  (Act 
C!ong.  June  11,  1906,  c  3073,  34  Stat  232  [D. 
S.  Comp.  St.  Supp.  1907,  p.  891]),  is  constitu- 
tional in  its  application  to  the  territories,  not- 
withstanding its  unconstitutionality  in  its  appli- 
cation to  interstate  commerce;    the  provisions 
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defining  tbe  liabilities  of  carriers  engaged  in 
commerce  in  any  territory  t>eing  within  tne  con- 
stitutional power  of  Congress  to  govern  terri- 
tories and  {ndei>endent  of  the  proTisions  relat- 
ing to  carriers  engaged  in  interstate  commerce, 
based  on  the  constitutional  power  of  Congress 
to  regulate  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Territories, 
Cent.  Dig.  S  8;  Dec  Dig.  1 11.*] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Enedlna  Gutierrez  against  the 
El  Paso  &  Norttaeastem  Railroad  Company. 
There  was  a  Judgment  of  the  Court  of  Civil 
Appeals  (111  S.  W.  159)  reversing  a  Judg- 
ment for  plaintiff,  and  she  brings  error.  Re- 
versed, and  Judgment  of  trial  court  affirmed. 

F.  G.  Morris,  for  plaintiff  In  error.  Haw- 
kins &  Franklin,  for  defendant  In  error. 

BROWN,  J.  This  suit  was  Instituted  In 
the  district  court  of  El  Paso  county  on  April 
19,  1907,.  by  the  plaintiff  In  error,  as  admin- 
istratrix of  the  estate  of  Antonio  Gutierrez, 
for  the  benefit  of  herself  as  the  widow  of 
the  said  deceased.  It  was  alleged  that  the 
said  Antonio  Gutierrez  left  no  child.  It  was 
also  alleged:  That  on  or  about  the  22d  day 
of  June,  1906,  In  the  territory  of  New  Mex- 
ico, the  said  Antonio  Gutierrez  was  In  the 
employ  of  the  defendant .  railroad  company, 
and  on  that  day  was  riding  upon  a  flat  car 
at  the  direction  and  command  of  the  serv- 
ants and  agents  of  the  railroad  company 
for  the  purpose  of  being  transported  to  an- 
other place  on  the  said  road  In  order  to  en- 
gage In  the  work  of  repairing  the  track; 
that  on  the  said  date  the  agents  and  em- 
IiloyCs  of  the  defendant  railroad  company, 
who  were  engaged  In  handling  and  control- 
ling the  train  in  which  the  said  car  was,  by 
their  negligence  In  making  a  flying  switch 
without  giving  notice  to  the  said  Antonio 
Gntlerrez,  caused  him  to  fall  upon  the  track 
of  the  said  road  and  to  be  run  over  by  one 
of  its  cars  and  thereby  killed.  Proper  alle- 
gations were  made  of  his  earning  capacity 
and  all  the  facts  necessary  to  entitle  the 
plaintiff  to  recover,  except  that  there  was 
DO  allegation  that  he  had  made  affidavit  and 
given  notice  to  the  company,  as  required  by 
a  statute  of  the  territory  of  New  Mexico, 
which  statute  prescribed  that  no  right  of 
■action  should  accrue  to  any  person  on  ac- 
count of  such  an  accident  unless  the  affida- 
vit prescribed  should  be  made  within  90 
days  from  the  date  of  the  injury.  The  de- 
fendant excepted  to  the  plaintiff's  petition 
on  several  grounds,  among  them  that  she 
conld  not  recover  as  administratrix  of  the 
estate  of  the  deceased.  The  railroad  com- 
pany also  pleaded  the  statute  of  the  terri- 
tory of  New  Mexico  to  the  effect  that  the 
plaintiff,  In  order  to  entitle  her  to  recover, 
most  have  made  an  affidavit  and  given  the 
notice  prescribed  In  the  statute,  which  It  Is 
alleged  had  not  been  done.    The  allegation 


set  out  the  substance  of  the  statute  In  de- 
tail, which  it  Is  not  necessary  to  repeat 
here.  Plaintiff  excepted  to  that  portion  of 
the  answer  which  set  up  the  statute  of  New 
Mexico  as  a  defense,  and  the  trial  court  sus- 
tained the  exception.  Plaintiff  also  filed  a 
supplemental  petition,  in  which  she  alleged 
that  at  the  time  of  the  accident  the  act  of 
Congress  known  as  the  "Employer's  Liability 
Act,"  approved  June  11,  1906  (Act  June  11, 
1906,  c.  3073,  34  Stat.  232  [U.  a  Comp.  St. 
Supp.  1907,  p.  891]),  was  In  force  in  the  ter- 
ritory of  New  Mexico.  The  Judge  of  the 
district  court  gave  a  charge  to  the  Jury,  In 
which  he  vhrtually  submitted  the  plaintiff's 
case  upon  the  act  of  Congress  above  stated. 
The  Jury  returned  a  verdict  for  |3,500  in  fa- 
vor of  the  plaintiff,  and  Judgment  was  en- 
tered accordingly,  which  Judgment  the  Court 
of  Civil  Appeals  reversed  and  remanded  the 
cause,  from  which  Judgment  Associate  Jus- 
tice Fly  dissented.  The  validity  of  the  act 
of  Congress  of  June  11,  1906,  before  men- 
tioned, was  Involved  In  this  litigation.  The 
railroad  company.  In  Its  brief  presented  to 
the  Court  of  Civil  Appeals,  set  up  no  ques- 
tion of  fact,  except  that  the  plaintiff  had 
failed  to  prove  that  she  made  and  presented 
an  affidavit  required  by  the  law  of  New 
Mexico,  which  was  not  controverted.  The 
following  questions  of  law  are  presented  to 
the  court  In  that  brief:  (1)  That  the  plain- 
tiff, as  administratrix  of  the  estate  of  the 
deceased,  could  not  maintain  her  action  in 
the  courts  of  Texas.  (2)  That  under  the  law 
of  the  territory  of  New  Mexico  she  had  no 
right  of  action  because  she  had  failed  to 
make  the  affidavit  required  by  law.  (3) 
That  the  trial  court  erred  In  submitting  the 
case  upon  the  act  of  Congress  before  men- 
tioned. 

The  Congress  of  the  United  States  enact- 
ed a  statute,  from  which  we  make  the  fol- 
lowing extract,  which  statute  was  approved 
June  11,  1906:  "Be  It  enacted  by  the  Sen- 
ate and  House  of  Representatives  of  the 
United  States  of  America  In  Congress  as- 
sembled, that  every  common  carrier  engaged 
In  trade  or  commerce  In  the  District  of  Co- 
lumbia, or  In  any  territory  of  the  United 
States,  or  between  the  several  states,  or  be- 
tween any  territory  and  another,  or  between 
any  territory  or  territories  and  any  state 
or  states,  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  Dis- 
trict of  Columbia  and  any  state  or  states  or 
foreign  nations,  shall  be  liable  to  any  of  its 
employes,  or.  In  the  case  of  his  death,  to  bis 
personal  representative  for  the  benefit  of 
his  widow  and  children,  if  any;  If  none, 
then  for  his  parents;  If  none,  then  for  his 
next  of  kin  dependent  upon  him,  for  all 
damages  which  may  result  from  the  negli- 
gence of  any  of  Its  officers,  agents,  or  em- 
ployes, or  by  reason  of  any  defect  or  insuffi- 
ciency due  to  Its  negligence  In  Its  cars,  en- 


*For  other  eas«*  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


428 


117  SOUTHWESTERN  REPORTER. 


(lex. 


gines,  appliances,  macblneiy,  track,  roadbed, 
ways  or  works."  At  common  law  the  wid- 
ow o(  Antonio  Gutierrez  would  have  no  right 
of  action  on  accoimt  of  the  death  of  her 
husband.  She  must  rely  upon  the  statute  of 
the  territory  of  New  Mexico,  or  upon  the 
act  of  the  Congress  of  the  United  States, 
commonly  known  as  tlie  "Employer's  Liabili- 
ty Act,"  hereafter  called  the  "liability  act." 
In  her  suit  she  has  claimed  a  recovery  un> 
der  each  of  said  laws.  In  order  to  recover 
under  the  act  of  the  terrltwlal  Legislature, 
the  plaintiff  must  show  that  she  has  com- 
plied with  all  of  the  conditions  which  that 
act  imposed  upon  her,  and,  having  failed  to 
make  such  proof  in  the  fact  that  she  has 
not  made  the  affidavit  required  by  the  stat- 
ute nor  given  the  notice  to  the  railroad  com- 
pany which  that  statute  made  a  condition 
precedent  to  the  vesting  of  her  right,  she 
cannot  recover  under  that  law.  At  the  death 
of  Antonio  Gutierrez,  the  act  of  Congress 
known  as  the  "liability  act,"  if  valid,  was 
in  force  in  the  territory  of  New  Mexico.  By 
the  terms  of  that  act  a  right  of  action  was 
given  to  the  "personal  representative"  of 
the  deceased,  and  the  plaintiff  could  sue  as 
the  administratrix  of  the  estate  of  Antonio 
Gutierrez  for  the  use  of  herself  as  widow; 
there  being  no  child.  It  is  claimed  by  the 
defendant  that  the  act  of  Congress  was  de- 
clared void  by  the  Supreme  Court  of  the 
United  States  in  the  Employer's  Liability 
Cases,  207  U.  S.  463,  28  Sup.  Ct  141,  52  L. 
Ed.  297,  and  the  Court  of  Civil  Appeals  so 
held  in  this  case.  The  first  auestlon  for  us 
to  determine  is:  Does  the  decision  in  the 
Liability  Cases  cited  declare  the  statute  in- 
valid in  its  application  to  the  territories? 
Of  course,  the  decision  of  the  Supreme  Court 
of  the  United  States  upon  that  question  will 
be  followed  by  this  court. 

It  is  true  that  in  the  case  cited  the  Su- 
preme Court  of  the  United  States  held  the 
act  of  Congress,  as  applied  to  interstate  com- 
merce, to  be  void.  That  court  said:  "Now, 
the  rule  which  the  statute  establishes  for 
the  purpose  of  determining  whether  all  the 
subjects  to  which  it  relates  are  to  be  con- 
trolled by  its  provisions  is  that  (if)  any  one 
who  conducts  such  business  be  a  'common 
carrier  engaged  in  trade  or  commerce  in  the 
District  of  Columbia  or  in  any  territory  of 
the  United  States  or  between  the  several 
states,'"  etc.  "That  is,  the  subjects  stated 
all  come  within  the  statute  when  the  indi- 
vidual or  corporation  is  a  common  carrier 
who  engages  in  trade  or  commerce  between 
the  states.  •  •  •  Stated  in  another  form, 
the  statute  is  addressed  to  the  individuals 
or  corporations  who  are  engaged  in  inter- 
state commerce,  and  Is  not  confined  solely 
to  regulating  the  interstate  commerce  busi- 
ness which  such  persons  may  do;  that  is,  it 
regulates  the  persons  because  they  engage  In 
interstate  commerce,  and  does  not  alone 
regulate   the   business   of   interstate   com- 


merce." It  Is  evident  that  the  court  consid- 
ered the  act  only  as  it  affected  those  who 
were  engaged  in  interstate  commerce,  and 
had  not  in  mind  that  portion  of  the  statute 
which  relates  to  the  territories  or  the  Dis- 
trict of  Columbia.  As  showing  that  the 
scope  of  the  decision  must  be  limited  to  in- 
terstate commerce  and  matters  connected 
with  it,  we  note  the  fact  that,  of  the  five 
Judges  who  constituted  the  majority  that 
made  the  decision.  Justices  Peckham  and 
Brewer  concurred  only  in  the  result  Jus- 
tice Peckham  said:  "I  concur  in  the  propo- 
sition that,  as  to  traffic  or  matters  within 
the  sta^e,  the  act  is  unconstitutional,  and  it 
cannot  be  separated  from  that  part  which 
is  claimed  to  be  valid  as  relating  to  Inter- 
state commerce.  As  that  is  all  that  is  nec- 
essary to  decide  In  this  case,  I  place  my  con- 
currence  upon  that  part  of  the  opinion  which 
decides  it"  Justice  Brewer  concurred  with 
Mr.  Justice  Peckham,  so  that,  of  the  five 
who  rendered  the  opinion,  only  three  indors- 
ed it  as  a  whole.  This  results  in  limltins 
the  effect  of  the  opinion  to  the  subject 
stated  by  Mr.  Justice  Peckham;  that  is,  to 
traffic  or  commerce  within  a  state  by  corpo- 
rations or  persons  engaged  in  Interstate 
commerce.  It  is  manifest  that  the  Supreme 
Court  of  the  United  States  did  not  decide 
the  question  before  us.  It  rests  with  this 
court  to  determine  whether  the  part  of  the 
bill  which  relates  to  the  territories  is  so 
separable  from  that  which  was  held  invalid 
as  to  stand  notwithstanding  the  invalidity 
of  a  portion  of  the  law. 

Subdivision  3,  {  8,  art.  1,  of  the  Constitu- 
tlon  of  the  United  States,  reads:  "The  Con- 
gress shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  In  the 
exercise  of  the  power  conferred  by  that  pro- 
vision. Congress  enacted  that  portion  of  the 
employer's  liability  act  which  declared  that 
"common  carriers  engaged  In  commerce  be- 
tween the  states,  etc.,  shall  be  liable  to  any 
of  their  employes,"  etc.  That  language  was 
by  the  Supreme  Court  of  the  United  States 
In  the  Employer's  Liability  Cases  held  to  em- 
brace injuries  which  might  be  received  by 
employes  of  such  carriers  when  not  engaged 
in  commerce  between  the  states.  Therefore 
the  court  held  that  the  law  exceeded  the  pow- 
ers of  Congress  and  was  void.  Because  the 
liability  to  the  two  classes  of  employes  was 
inseparably  blended  In  the  language  of  the 
act,  the  court  held  that  the  provision  with 
regard  to  liability  of  carriers  engaged  in  in- 
terstate  commerce  was  void  as  a  whole.  Con- 
gress is  by  the  Constitution  invested  with 
full  power  to  legislate  for  and  make  all  rules 
and  regulations  necessary  for  the  government 
of  the  territories  of  the  United  States.  In 
the  exercise  of  that  power  Congress,  in  en- 
acting the  employer's  liability  law,  provided 
for  the  liability  of  carriers  engaged  in  com- 
merce wltliiu  the  territories  to  any  of  their 
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employes,  whether  engaged  In  Intentate  com- 
merce or  otfaerwiae.  This  part  of  the  act, 
being  strictly  within  the  powers  of  Congress, 
must  be  held  valid,  unless  It  Is  rendered  in- 
ralld  by  reason  of  Its  being  Ins^arably  con- 
nected with  that  portion  of  the  act  which  Is 
Toid.  We  will  now  proceed  to  examine  the 
relation  which  these  two  proTlslons  bear  to 
each  other. 

Thus  we  see  that  .the  liability  law  is  the 
product  of  two  distinct  powers,  embracing 
two  distinct  subjects,  and  might  with  pro- 
priety have  been  enacted  into  separate  stat- 
ntes.  Indeed,  for  construction  and  applica- 
tion it  most  be  divided  thus:  "That  every 
common  carrier  engaged  in  trade  or  com- 
merce in  the  District  of  Columbia  or  in  any 
territory  of  the  United  States  •  •  • 
shall  be  liable  to  any  of  its  employes,"  etc. 
This  is  a  complete  law  with  regard  to  the 
liability  of  carriers  within  the  territories, 
and  its  separation  from  the  other  portions 
of  the  statute  does  not  in  the  least  impair 
either;  but  there  remains  intact  ample  pro- 
vision as  to  the  liability  of  the  carrier  en- 
gaged in  commerce  between  the  states,  which 
would  read:  "That  every  common  carrier 
engaged  in  trade  or  commerce  •••  be- 
tween the  several  states  or  between  any  ter- 
ritory and  another,  or  between  any  territory 
or  territories  and  any  state  or  states,  or  the 
District  of  Columbia,  or  with  any  foreign 
nation,  or  between  the  District  of  Columbia 
or  state  or  states  or  foreign  nations,  shall  be 
liable,"  etc.  The  learned  Judge  who  wrote 
the  opinion  in  the  Employer's  Liability  Cases 
so  separated  these  subjects  by  not  consider- 
ing the  portion  we  have  under  examination. 
Indeed,  that  law  cannot  be  applied  to  either 
class  of  employers  without  separating  the 
provisions  as  above.  The  terms  of  one  clause 
cannot  be  applied  to  the  subject  of  the  other. 
The  provision  of  the  law  under  which  de- 
fendant in  error  claims  damages  being  in- 
dependent of  the  invalid  clause,  we  will  pre- 
sume that  Congress  would  have  enacted  the 
valid  part  without  that  which  was  condemn- 
ed by  the  court.  Congress  was  not  only  au- 
thorized to  legislate  for  the  territories,  but 
It  was  its  duty  to  do  so,  and  we  are  unable 
to  see  any  reason  for  supposing  that  that 
body  would  not  have  performed  the  duty  in 
this  instance.  In  a  well-considered  and  able 
opinion  by  Chief  Justice  Shepard,  the  Court 
of  Appeals  for  the  District  of  Columbia  has 
tustained  the  validity  of  the  employer's  lia- 
bility law  in  its  application  to  that  district 
Hyde  V.  Southern  Ry.  Co.,  87  App.  D.  C.  466 ; 
Hanley  v.  Railway  Co.,  187  U.  S.  617,  23  Sup. 
Ct  214,  47  L.  Ed.  833. 

The  Court  of  Civil  Appeals  erred  in  revers- 
ing the  Judgment  of  the  district  court. 

It  is  therefore  ordered  that  the  Judgment 
of  the  Court  of  Civil  Appeals  be  reversed, 
and  the  Judgment  of  the  district  court  be  af- 
ilrmed. 


WHITIS  V.  ROBISON,   Land   Commissioner, 
et  al. 

(Supreme  Court  of  Texas.    March  81,  1009.) 

Public   tiAWDS   (f   173*)— Competitivb  Bid- 
ding— ^Deposits  Requibed. 

The  highest  bidder  for  school  land  open  to 
competitive  Didding  deposited  in  the  State  Treas- 
urers o£Bce  before  10  a.  m.  on  the  day  fixed  to 
open  the  bids  a  check  on  a  bank  for  the  first 
payment.  He  had  been  informed  by  the  chief 
cletk  that  a  check  would  be  received  for  the 
first  payment,  and  it  was  received  as  a  payment 
and  collected  on  the  afternoon  of  the  same  day. 
Held,  that  the  check  was  a  payment,  entitling 
the  bidder  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  173.*] 

Original  petition  for  mandamus  by  Thom- 
as P.  Whitis  against  J.  T.  Roblson,  Commis- 
sioner of  the  Groneral  Land  Office,  and  anoth- 
er, to  set  aside  an  award  of  a  section  of 
school  land,  and  to  award  the  same  to  relator. 
Refused. 

N.  A.  Rector,  for  relator.  R.  V.  Davidson, 
Atty.  Gen.,  and  Wm.  B.  Hawkins,  Asst.  Atty. 
Oen.,  for  respondent  commissioner.  Cbas. 
Rogan,  for  respondent  Blauser. 

GAINES,  C.  J.  The  relator,  Whltls,  seeks 
by  his  petition,  to  compel  the  Commissioner  of 
the  General  Land  Office  to  set  aside  an  award 
of  a  section  of  school  land  made  to  the  co-re- 
spondent, Blauser,  and  to  award  the  section 
to  him.  The  land  was  on  the  market,  and 
was  set  down  for  competitive  bidding  on  the 
24th  day  of  October,  1908.  The  relator  made 
application  to  purchase  the  section  at  $12.51^ 
per  acre,  and  betoTC  the  24th  day  of  October 
aforesaid  had  paid  into  the  state  treasury 
one-fortieth  of  the  purchase  money  as  requir- 
ed by  law.  Be  also  avers  that  the  co-respond- 
ent, Blauser,  previous  to  the  24th  day  of  Oc- 
tober, made  application  to  purchase  the  sec- 
tion, bidding  therefor  the  sum  of  $14.63  per 
acre,  but  that,  instead  of  depositing  his  first 
payment  of  one-fortieth  of  the  purchase  mon- 
ey, he,  before  10  o'clock  a.  m.  of  that  day, 
deposited  a  check  on  a  bank  in  Austin,  which 
check  was  not  collected  until  the  afternoon 
of  the  same  day. 

The  co-respondent  Blauser's  answer  shows 
that  one  Gibbs  acted  for  him  as  agent  in 
making  Ills  application  to  purchase  the  land^ 
and  that  Gibbs,  upon  repairing  to  the  State 
Treasurer's  office,  was  informed  by  the  chief 
clerk  that  a  check  on  a  bank  would  be  re- 
ceived for  the  first  payment  Now,  it  seems 
to  us  that  when  he  was  informed  that  a 
check  wotUd  be  taken  as  payment  of  the 
money,  and  a  check  was  received,  it  should  be 
taken  as  a  payment;  but,  at  all  events,  it 
was  received  as  a  payment,  and  was  collected 
and  applied  to  the  first  payment  of  the  land. 
This  Is  unlike  the  case  of  Rawls  v.  Terrell 
(Tex.)  105  S.  W.  488.  There  no  money  was 
paid  until  after  the  bids  were  opened  and 
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RawlB  declared  the  successful  bidder.  It  was 
said  In  that  case  that  to  allow  Rawls  to  pay 
after  the  bids  were  opened  would  be  to  allow 
him  to  decline  to  pay  and  then  to  purchase! 
the  land  at  Its  appraised  value.  In  this  case 
Blauser  could  no  more  have  withdrawn  his 
check  than  he  could  have  withdrawn  his 
money.  The  relator's  proposition  Is  that 
since,  when  the  bids  were  opened,  he  had 
his  one-fortieth  of  the  purchase  money  in  the 
treasury,  and  Blauser  had  only  a  check  there, 
Blauser's  bid  was  not  effective,  and  that,  his 
bid  being  the  nest  highest,  he  was  entitled 
to  an  award  of  the  land. 

But  we  think  the  check  In  this  case  should 
be  deemed  a  payment  of  the  first  part  of  the 
purchase  money  for  the  land,  and  therefore 
the  petition  for  the  writ  of  mandamus  Is  re- 
fused. 


GILMER'S  ESTATE  t.  VEATCH. 
(Supreme  Court  of  Texas.     March  24,  1909.) 

1.  Appeal  and  f:BBOB  (f  747*)— Parties  En- 
titled TO  Allege  Ebbob— Cboss-Assion- 
MENTs  of  Ebbob. 

Where  one  of  Beveral  plaintiCfs  appealed, 
but  neither  defendant  nor  any  of  the  coplain- 
tiffs  perfected  an  appeal,  crosg-asslKDmenta  of 
error  having  no  reference  to  appellant,  nor  to 
that  part  of  the  Judgment  appealed  from,  will 
not  l>e  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3054;    Dec.  Dig.  {  747.*] 

2.  Vekdob  and  Ptjbchaseb  (|  230*)— Bona 
FiDE  PuBCHASEB— Notice. 

A  deed  purporting  to  convey  the  grantor's 
interest  as  an  heir  does  not  apprise  the  pur- 
chaser, acquiring  the  land  in  good  faitb  and 
for  value,  of  the  fact  that  the  grantor  was  a 
son,  and  that  his  father  had  been  a  married 
man,  and  that  the  property  might  have  been 
acquired  in  the  lifetime  of  toe  grantor's  mother, 
in  the  absence  of  anything  to  indicate  tbat 
when  the  deed  was  executed  the  grantor's  moth- 
er was  then  living. 

[Ei.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  809 ;  Dec.  Dig.  g  230.»] 

Error  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District. 

Action  by  John  A.  Veatch  and  others 
against  A.  Gilmer  and  others.  There  was  a 
Judgment  of  the  Court  of  Civil  Appeals  (111 
S.  W.  746),  afHrmIng  a  Judgment  in  part  for 
plaintiffs,  rendered  on  the  appeal  of  one  of 
the  plaintiffs,  John  A.  Veatch;  and  the  es- 
tate of  A.  Gilmer  brings  error.  Modified 
and  affirmed. 

Geo.  E.  Holland,  for  plaintiff  in  error.  W. 
D.  Gordon,  for  defendant  in  error. 

GAINES,  O.  J.  This  is  an  agreed  case. 
The  agreement  shows  that  John  A.  Veatch 
during  bis  lifetime  became  the  owner  of  the 
south  half  and  of  an  undivided  one-eighth  in- 
terest in  the  north  half  of  the  Kennard  league 
of  land,  and  that  he  sold  1,427  acres,  and 
died  possessed  of  1,840  acres.  This  was  the 
community  property  of  John  A.  Veatch  and 


his  deceased  wife,  who  died  In  1845.  Veatch 
lived  until  1870.  He  left  only  six  children, 
all  having  been  bom  of  his  said  wife — An- 
drew A.,  Samuel  H.,  Ada,  Fannie,  James  J„ 
and  Alfred.  Fannie  and  Alfred  still  live. 
Andrew  A.  died  in  1871,  and  left  John  A.  and 
Mary  Veatch  as  his  heirs.  His  widow  mar- 
ried G.  H.  Snow,  and  is  still  living.  Samnel 
died  about  1904.  Ada  married  J.  M.  GItcbell, 
and  died  May  31, 1898,  and  her  husband  died 
November  23, 1897.  They  left  surviving  them 
Ada,  Corwin,  Allan  V.,  and  Myrtle  Gitcbell. 
A  son,  Charles,  died  before  bis  father  and 
mother,  without  ever  having  been  married. 
It  is  also  agreed  that  the  defendants  own 
all  the  land  in  suit,  the  title  to  which  has 
never  passed  out  of  the  heirs  of  John  T. 
Veatch,  and  tbat  they  acquired  the  property 
in  good  faith,  for  value,  holding  proper  deed 
therefor.  It  is  further  agreed  that  under 
said  powers  of  attorney  Samuel  H.  Veatch, 
acting  for  himself  and  for  Fannie  Veatch 
and  James  J.  Veatch,  conveyed  to  D.  J.  Hen- 
derson the  south  half  of  tlie  W.  8.  Kennard 
league,  except  1,427  acres  sold  and  conveyed 
by  John  A.  Veatch  in  bis  lifetime,  and  also 
that  he  (Samuel  H.  Veatch),  acting  for  him- 
self and  as  attorney  in  fact  for  John  A. 
Veatch,  May  Veatch,  Ada  V.  Gitchell,  J.  M. 
Gitcbell,  and  J.  Alford  Veatch,  conveyed  all 
the  right,  tltle^  and  interest  they  have  as 
heirs  at  law  in  the  W.  S.  Kennard  league.  It 
was  further  agreed  that  the  Gitchell  power 
of  attorney  was  made,  executed,  and  deliver- 
ed in  California,  and  by  the  law  of  that  state 
it  is  provided  by  statute  that  "agency  is 
terminated  by  notice  to  the  agent  of  the 
death  of  Ills  employer."  The  judgment  of 
the  trial  court  was  that  certain  of  the  plain- 
tiffs should  recover  of  defendants  762  acres 
of  the  land  in  controversy.  The  Judgment 
was  affirmed  by  the  Court  of  Civil  Appeals. 
But,  for  the  reason  that  only  the  defendant 
in  error  appealed,  and  that  the  plalntiCC  in 
error  complained  of  the  Judgment  only  by 
cross-assignments,  but  one  of  which  affected 
the  defendant  in  error's  interest  in  the  Judg- 
ment, the  Court  of  Civil  Appeals  declined  to 
consider  any  of  them,  except  the  latter,  and, 
holding  that  it  showed  no  error,  affirmed  the 
Judgment. 

We  think  this  action  of  the  Court  of  Civil 
Appeals,  in  not  considering  the  cross-assign- 
ments agrainst  parties  who  had  not  appealed, 
was  correct;    but  we  think   they  erred   In 
not   sustaining   the   cross-osslgiunent   which 
they  did  consider.    That  cross-assignment  as- 
serts that  the  court  erred  in  not  holding  that 
the  deed  of  John  A.  Veatch,  by  tiis  attorney       i 
in  fact,  Samuel  H.  Veatdi,  did  not  convey 
the  equitable  title  inherited  from  tiis  mother      I 
in  the  land,  and  in  decreeing  tliat  the  vendee 
in  such  deed  was  an  innocent  purchaser  of      I 
tbat  interest    The  agreed  statement  is  "that      : 
the  defendants  own  all  the  land  in  suit,  the      I 
title  to  which  has  never  passed  out  of  the 
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fteirs  of  John  A.  Veatcb,  and  tbat  they  ac- 
quired the  property  In  good  faith,  for  value, 
holding  proper  deed  therefor."  But  the  Court 
of  CItII  Appeals  held  that,  by  reason  of  the 
fact  that  the  deed  purported  to  convey  John 
A.  Veatch'8  interest  as  an  heir,  this  apprised 
the  purchaser  of  the  fact  that  he  was  a  son, 
and  that  his  father  had  been  a  married  man, 
and  that  the  property  may  have  been  acqulr- 
ed  In  the  lifetime  of  his  mother.  It  seems  to 
us  that  this  is  pushing  the  doctrine  of  no- 
tice too  far.  There  was  nothing  upon  the  face 
of  the  deed  to  indicate  that  at  the  time  it  was 
executed  John  A.  Veatch  had  a  wife  then  liv- 
ing, so  there  is  nothing  on  the  face  of  the 
papers  to  give  notice  of  that  fact.  We  are 
unable  to  discern  any  fact  In  the  case  that 
should  have  put  the  purchasers  of  the  land 
npon  notice  that  Mrs.  Veatch  was  living  at 
the  time  the  land  was  acquired  by  her  hus- 
band, Jolm  A. 

Therefore  we  are  of  the  opinion  that,  in- 
stead of  recovering  of  John  A.  Veatch  111 
acres  of  the  land,  the  defendant  should  have 
recovered  222  acres;  and  accordingly  the 
judgment  will  in  that  respect  be  reformed, 
and  in  all  other  respects  affirmed. 


BECKHAM  V.  COLLINS. 

(Coart  of  Civil  Appeals  of  Texas.    Feb.  27, 
1909.) 

1.  Evidence  ({  397*)— Parol  Evidence  Af- 
FECTiNO  Whitings. 

In  the  absence  of  frand,  accident,  or  mis- 
take in  the  execution  of  a  written  contract, 
fiarol  evidence  of  prior  conversations  and  nego- 
tiations is  inadmissible  to  vaiy  its  terms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1756-1765 ;   Dec  Dig.  i  397.*] 

2.  Malicious  Prosecution  (|  67*)- Actions 
—Damages. 

Attorney's  fees  as  such,  are  not  recovera- 
ble in  a  suit  for  damages  for  malicious  prosecu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Protecntion,  Cent.  Dig.  H  155,  156 ;  Dec.  Dig.  i 
67.*] 

3.  Malicious  Pbosecution  (§  67*)— Actions 
-Damages. 

Attorney's  fees  are  not  recoverable  as  such 
In  a  suit  for  the  malidous  suing  out  of  an  at- 
tachment. 

[Ed.  Note.— For  other  cases,  see  MaI!cioi-s 
Prosecution,  Cent  Dig.  H  155,  156;  Dec  Dig. 
67.*] 

4.  Malicious  Prosecution  ({  68*)— Actions 
—Damages. 

Fees  which  a  party  has  promised  to  pay 
his  attorneys  for  prosecuting  his  claim  for  dam- 
SKes  for  the  malicious  suing  out  of  a  distress 
warrant  are  not  recoverable  as  part  of  the  ex- 
emplaiy  damages  sought  to  be  recovered. 

[E^  Note.— For  other  cases,  see  Malicious 
Prosecntion,  Dec  Dig.  i  6&*] 

5.  Landlord  and  Tenant  (f  274*)— RENr- 
DisTBBSS— Wrongful  Distress. 

To  recover  damages  for  suing  out  a  distress 
warrant  nnder  Sayler  Ann.  Civ.  St  1897,  arts. 


3236,  3240,  the  tenant  must  show  that  the  war- 
rant was  both  illegally  and  unjustly  sued  out. 

[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i|  1154-1166;  Dec.  Dig.  { 
274.*] 

6.  Damages  (|  87*)— Exemplary  Damages — 
Nature  and  Theobt. 

Exemplary  damages  cannot  be  recovered  in 
the  absence  of  a  showing  of  actual  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  191 ;   Dec.  Dig.  §  87.*] 

7.  Malicious  Pbosecution   (5  68*)— Actions 
— Damages. 

Vexation  is  not  an  element  of  exemplary 
damages  recoverable  in  a  suit  for  the  malicious 
suing  out  of  a  distress  warrant 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecntion,  Dec.  Dig.  {  68.*] 

8.  Damages   (5    220*)— Verdict— Confobmitt 
to  Pleadings. 

The  jury  cannot  give  damages  for  items 
not  sued  for. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  220,*] 

Appeal  from  Limestone  County  Court; 
James  Kimbell,  Judge. 

Action  by  J.  J.  Beckham  against  F.  P.  Col- 
lins. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 

The  appellee  not  having  entered  an  appear- 
ance In  this  court,  we  take  the  statement  of 
the  case  from  the  brief  for  the  appellant, 
as  follows:  F.  P.  Collins,  appellee,  defend- 
ant below,  rented  from  appellant  In  the  year 
1907,  nnder  a  written  contract,  75  acres  of 
land,  for  which  he  was  to  pay  as  rents  one- 
third  of  the  corn  and  one-fourth  of  the  cot- 
ton, cotton  seeds,  etc.    Prior  to  December  4, 

1907,  the  tenant  had  removed  from  the  rent- 
ed premises  four  bales  of  cotton  without  his 
landlord's  consent  and  one  bale  over  his 
protest  and  that  of  his  manager.  On  the  day 
last  named  appellant  sued  out  a  distress 
warrant  before  the  justice  of  the  peace  in 
the  precinct  in  which  the  premises  were  sit- 
uated, and  the  constable  levied  on  certain 
com  and  cotton,  gathered  and  ungathered, 
that  he  valued  at  $204.  Plaintiff  claimed  In 
his  suit  $161.58  for  rents  and  advances  and 
asked  for  foreclosure  of  his  landlord's  lien. 
He  also  sued  for  $35  damages  for  breach  of 
contract,  but  for  the  security  of  these  dam- 
ages he  claimed  no  Hen.  On  January  7,  1908, 
the  parties  appeared,  and  defendant  moved 
to  quash  the  distress  warrant  and  to  dismiss 
the  case,  because  the  return  of  the  officer 
showed  that  the  property  was  valued  by  him 
at  more  than  $200.  These  motions  were  over- 
ruled. He  filed  a  written  answer,  claiming 
that  the  distress  warrant  was  Illegally  and 
unjustly  sned  out,  and  laid  his  damages  at 
$37.50  actual  and  $160  exemplary  damages. 
The  case  was  tried  by  a  Jury  In  the  justice 
court  and  resulted  in  a  verdict  for  $100  dam- 
ages In  favor  of  defendant  Plaintiff  ap- 
pealed to  the  county  court     On  March  9, 

1908,  the  case  was  tried  by  a  Jury  in  the 
county  court  and  resulted  in  a  verdict  and 
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Judgment  in  favor  of  defendant  for  1317.81. 
Plaintiff  perfected  an  appeal  to  this  court 

Thomas  J.  Gibson,  for  appelant 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  Upon  the  trial  defendant  was  per- 
mitted to  testify,  over  plaintiff's  objection,  as 
follows:  "After  I  had  been  on  the  place 
about  a  month,  and  about  the  Ist  of  Febru- 
ary, 1907,  Mr.  Beckham  came  to  my  house 
and  stayed  all  night  After  supper  we  were 
sitting  before  the  fire,  and  I  said  to  him  that 
be  told  me  be  bad  had  the  burrs  and  weeds 
-cleaned  off  the  land  the  year  before,  and 
that  such  was  not  the  case,  and  unless  he  re- 
leased me  from  that  part  of  my  contract  In 
which  I  agreed  to  keep  the  land  clean  of 
Isurrs  and  weeds  I  would  have  to  leave  the 
place.  He  replied:  'All  right  Go  ahead 
.  and  da  the  best  you  can.  I  will  do  what  la 
right' "  The  objection  made  to  this  evidence 
was  that  It  sought  to  vary  the  terms  of  the 
written  contract  between  the  parties.  The 
plaintiff  had  read  In  evidence  a  written  con- 
tract between  himself  and  defendant  wherein 
defendant  had  agreed  to  cultivate  all  the 
land  and  allow  no  burrs  or  weeds  to  go  to 
seed  upon  the  land.  The  conversation  testi- 
fied to  by  defendant  took  place  prior  to  the 
-execution  of  the  written  contract,  and  In  ef- 
fect varies  Its  terms.  The  rule  Is  that  all 
conversations  and  negotiations  had  prior  to 
the  execution  of  the  written  contract  are 
merged  In  the  same.  There  being  no  allega- 
tion in  the  pleading  that  there  was  any 
fraud,  accident  or  mistake  In  the  execution 
of  the  contract  parol  evidence  was  Inadmis- 
sible to  change  or  vary  its  terms.  For  the 
same  reason  the  trial  court  erred  in  admit- 
ting the  testimony  of  the  witnesses  Agnes 
Collins,  May  Collins,  and  T.  M.  Leamons 
to  the  same  conversation. 

Complaint  is  made  of  the  paragraph  of  the 
<!0urt'8  charge,  wherein  the  Jury  were  In- 
structed that  defendant  would  be  entitled  to 
recover  reasonable  attorney's  fees  If  they 
found  the  distress  warrant  was  sued  out  ma- 
liciously and  without  probable  grounds.  The 
appellee  alleged  that  he  had  been  compelled 
to  pay  $50  attorney's  fees  because  of  the  ma- 
licious acts  of  plaintiff,  and  prayed  judgment 
therefor  as  part  of  the  exemplary  damages 
sought  to  be  recovered  by  him.  He  testified 
he  had  promised  to  pay  his  attorneys  $50  for 
their  services,  but  had  not  paid  them  because 
he  did  not  have  the  money.  In  the  case  of 
Lands  ▼.  Obert  45  Tex.  540,  which  was  a  suit 
to  recover  damages  for  malicious  prosecu- 
tion, the  court  on  page  540,  says:  "When  a 
party  is  entitled  to  vindictive  damages,  the 
>ury  in  making  up  their  verdict  may,  no 
doubt  If  they  are  so  disposed,  consider  the 
plaintiff's  expenses  in  prosecuting  the  suit 
and  If  their  verdict  is  not  so  grossly  ex- 
-cessive  as  to  warrant  the  court  in  setting  It 
aside,  no  inquiry  can  be  made  as  to  the  In- 
4ucement  operating  on  their  minds  in  reach- 


ing their  concluston,  and  there  are,  unquetf- 
tionably,  cases  In  which  the  court  has  sug- 
gested such  expenses  as  a  proper  subject  for 
the  consideration  of  the  jury  In  fixing  dam- 
ages that  should  be  allowed  the  plaintiff ;  but 
we  are  of  the  opinion  that  the  decided  weight 
of  authority  Is  against  the  proposition  that 
the  plaintiff  has  the  right  to  claim  his  coun- 
sel fees,  even  in  such  cases,  as  a  part  of  bis 
damages,  for,  if  so,  and  the  jury  failed  to  al- 
low them,  It  would  seem  their  verdict  should 
be  set  aside."  This  case  we  regard  as  author- 
ity that  attorney's  fees,  as  such,  are  not 
recoverable  in  this  state  In  a  suit  for  dam- 
ages for  malicious  prosecution.  It  has  been 
held  attorney's  fees  are  recoverable  where 
made  necessary  by  the  wrongful  act  Find- 
ley  V.  Mitchell,  50  Tex.  143;  Anderson  ▼. 
Larremore,  1  White  ft  W.  Civ.  Cas.  Ct  App. 
i  948.  In  the  case  of  Fiudley  v.  Mitchell, 
above  cited,  Mitchell  sued  Flndley,  a  con- 
stable, and  his  sureties,  for  wrongfully  re- 
fusing Mitchell  the  right  to  replevy  certaia 
personal  property  seized  by  the  constable  un- 
der a  writ  of  sequestration.  Mitchell  employ- 
ed counsel  to  aid  in  replevying  the  property 
and  set  up  the  counsel  fees  as  part  of  his 
damages.  The  trial  court  admitted  evidence 
of  the  attorney's  fees  paid  by  Mitchell  for 
services  rendered  In  Inducing  Flndley  to  ap- 
prove his  replevin  bond.  On  appeal  It  was 
held  that  the  evidence  was  properly  admit- 
ted; the  court  saying:  "Mitchell  In  his  pe- 
tition had  alleged  such  employment  as  caus- 
ed by  a  denial  of  his  right ;  and  In  view  of 
that  fact  and  of  his  claim  for  vindictive  dam- 
ages, we  are  of  the  opinion  that  there  was 
no  error  In  admitting  the  evidence."  In  that 
case  the  attorney's  fees  were  made  necessary 
by  the  wrongful  act  In  the  instant  case 
attorney's  fees  are  no  part  of  the  damages 
resulting  as  the  natural  and  proximate  con- 
sequence of  the  wrong  complained  of.  This 
court  has  repeatedly  held  that  attorney's  fees 
are  not  recoverable  as  such  in  a  suit  for  the 
malicious  suing  out  of  an  attachment  Yar- 
borongh  v.  Weaver,  6  Tex.  Civ.  App.  215,  26 
S.  W.  468;  Strauss  v.  Dundon  (Tex.  Civ. 
App.)  27  S".  W.  503 ;  Jackson  t.  Poteet  (Tex. 
Civ.  App.)  89  S.  W.  980 ;  Chlsenhall  v.  HInes 
(Tex.  Civ.  App.)  100  S.  W.  362.  See,  also, 
Sherrlck  v.  Wyland,  14  Tex.  Civ.  App.  299,  87 
S.  W.  345;  Webb  v.  Harris,  1  White  ft  W. 
Civ.  Cas.  Ct  App.  i  1035.  We  hold  that  the 
plaintiff  Collins,  was  not  entitled  to  recover 
fees  which  he  had  promised  to  pay  his  attor- 
neys for  their  services  for  prosecuting  his 
dalm  for  damages. 

It  is  contended  that  the  verdict  for  ex- 
emplary damages  Is  without  evidence  to  sup- 
port it  >ud  is  contrary  to  the  evidence,  for 
that  the  uncontradicted  evidence  shows  that 
defendant  owed  plaintiff  an  account  for  rents 
and  advances  due  and  owing  him,  and  while 
said  account  was  so  due  and  owing,  defend- 
ant removed  four  bales  of  cotton  raised  on 
the  rented  premises  from  said  premises  wlth- 
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out  plalntUTs  consent,  and  removed  another 
bale  over  the  protest  of  plaintiff.  The  de- 
fendant admits  removing  the  cotton  from  the 
rented  premises  without  the  consent  of  plain- 
tiff. As  we  understand  defendant's  evidence, 
be  admits  owing  some  money  to  plaintiff  on 
the  rents  and  advances,  hut  seeks  to  offset 
this  with  grubhlng  done  by  blm  on  the  prem- 
ises. If  defendant  was  owing  plaintiff  any 
sum  for  rents  or  advances  made  by  plaintiff 
to  enable  defendant  to  raise  a  crop  on  the 
rented  premises,  then  under  the  statute  the 
plaintiff  had  a  lien  on  said  crops  to  secure 
the  same,  and  it  was  unlawful  for  defend- 
ant to  remove  said  crops  or  any  part  thereof 
from  the  rented  premises  without  the  consent 
of  the  landlord.  Article  3236,  Sayles'  Ann. 
av.  St  1897 ;  Wilkes  v.  Adler,  68  Tex.  690,  5 
S.  W.  497.  If  the  defendant  was  owing  plain- 
tiff for  rents  and  advances  and  was  remov- 
ing any  of  the  agricultural  products  from  the 
rented  premises  without  the  consent  of  the 
landlord,  then  under  the  statute  plaintiff  was 
anthorlzed  to  sue  out  a  distress  warrant,  and 
the  suing  out  of  the  writ,  under  such  circum- 
stances, was  not  Illegal.  Article  3240,  Sayles' 
Ann.  Civ.  St  1897.  In  order  to  entitle  de- 
fendant to  recover  damages,  he  would  have 
to  show  that  the  distress  warrant  was  both 
Dlegally  and  unjustly  sued  out  Slay  v.  Mil- 
ton, 64  Tex.  421.  Unless  the  suing  out  of 
the  distress  warrant  by  plaintiff  was  both 
Illegal  and  unjust,  he  was  not  entitled  to 
damages.  If  defendant  was  not  entitled  to 
actual  damages,  he  could  not  recover  exem- 
plary damages. 

The  defendant  claimed  actual  damages  as 
tbllows: 

Cora  eaten  np  in  field  while  under  levy  $  12  SO 
Cotton  destroyed  while  under  levy. .. .      25  00 

Exemplary  damages: 

Attorney's  fees  he  was  compelled  to  pay  $  50  00 

Time   lost 50  00 

Anxiety  of  mind 60  00 


A  total  of - $160  00 

The  verdict  of  the  Jury  is  as  follows: 

Damages  on  corn $    5  00 

Damages  on  cotton 12  00 

Damages  gathering  crop 36  00 

Total  actual  damages $  53  00 

Attorngr'a  fees I  50  00 

Lost   thne 25  00 

Vexation 25  00 

Two-thirds  com 48  60 

Three-foorths  of  cotton 132  40 

Cotton  seed 20  00 


Total  exemplary  damages $301  00 

And  a  total  of  actual  and  exemplary  dam- 
ages, 1354.  This  was  $107.50  more  than 
claimed  by  defendant  in  his  answer.  We 
have  held  that  attorney's  fees  were  not  recov- 
erable, and  we  know  of  no  authority  for  a 
recovery  for  vexation  in  a  suit  of  this  char- 


acter.    The   jury   under   no   drcumstances 
could  give  damages  for  items  not  sued  for. 
The  judgment  is  reversed,  and  the  cause 
remanded. 


WHITMIRB  et  ux.  v.  POWELL  et  al. 

(Court  of   Civil   Appeals  of  Texas.     Jan.  30^ 
1909.     On  Rebeanng,  March  20,  1009.) 

1.  Executors  and  Adkinistbatobb  (|  431*)— 
Claims— Actions  to  Estabubh  Claims— 
Conditions  Pbecbdent. 

Under  Rev.  St  1895,  arts.  2015-2018,  2082, 
providing  for  the  presentation  of  claims  against 
a  decedent's  estate,  and  anthorizing  action  on 
a  rejected  claim,  a  snit  cannot  be  maintained 
on  a  claim  against  an  estate  imless  It  has  been 
presented  to  the  executor  or  administrator  and 
by  him  rejected,  and  this  is  true  even  though 
the  claim  be  secured  by  lien. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §|  1679-1682; 
Dec.  Dig.  i  431.*] 

2.  ExEOCTOBS  AND  Administbatobs  ({  431*)— 
Establishment  of  Claims— "Ant  Claim 
FOB  Monet." 

The  words  "any  claim  for  money,"  in  Rev. 
St.  1895,  art.  2082,  providing  that  when  any 
claim  for  money,  against  an  estate,  has  been 
rejected  by  the  executor  or  administrator,  the 
claimant  may,  within  a  specified  time,  sue  to 
establish  the  same,  do  not  mean  both  the  debt 
and  the  lien  as  secnrity  therefor,  but  mean  only 
the  debt,  and  the  claim  only  need  be  allowed 
and  proved,  or  established,  by  suit 

[Ed.  Note.— For  other  cases,  see  ESxecutors  and 
Administrators,  Cent  Dig.  §g  1670-1681;  Dec. 
IMg.  S  431.* 

For  other  definitions,  see  Woi^s  and  Phrases, 
vol.  2,  p.  1213.] 

3.  ExEcirroBs  and  Administbatobs  (|  431*) 
— Claims— Enfoboement. 

A  husband,  after  purchasing  land  on  which 
a  vendor's  lien  was  reserved  for  the  price,  and 
executing  a  deed  of  trust  to  secure  the  price, 
conveyed  one-half  thereof  to  his  wife  on  her 
assumption  of  one-half  of  the  debt  The  wife 
died  before  the  foreclosure  of  the  deed  of  trust 
and  before  the  payment  of  the  half  of  the  price. 
Held,  that  the  only  remedy  of  the  holder  of 
the  purchase-money  notes  was  to  present  Us 
claim,  properly  authenticated,  to  the  adminis- 
trator of  the  wife  for  allowance  and  to  establish 
the  claim  by  suit  on  the  administrator  rejecting 
it  and  then  enforce  payment  in  due  course  of 
administration. 

[Bid.  Note.— For  other  cases,  see  Execntoia 
and  Administrators,  Dec.  Dig.  (  481.*] 

On  Rehearing, 

4.  Judgment  (S  747*)  — Requibitbs  — Drkb- 
MiNATioN  OF  All  Issues— Pabtition. 

Where  a  suit  to  partition  land,  one  half  of 
which  belonged  to  the  estate  of  a  decedent,  sub- 
ject to  the  life  estate  of  her  husband,  and  the 
other  half  of  which  was  owned  by  a  third  per- 
son as  his  separate  property,  was  brought 
against  the  third  person  and  his  wife,  a  judg- 
ment disposing  of  the  rights  of  the  parties  to 
the  land  effectually  disposed  of  the  rights  of 
the  wife  of  the  third  person  so  as  to  be  a  final 
judgment,  though  it  did  not  mention  her  name ; 
her  interest  being  wholly  dependent  on  that  of 
her  husband. 

[Ejd.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  |  1286;   Dec,  Dig.  i  747.*] 
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5.  ExEcnroBs  and  ADinirisTBATORS  (g  227*)— 
Claims— PBEBENTATioN—SurncimroT. 

The  affidavit  required  by  Rev.  St.  1895, 
art  ifflO,  prohibiting  the  allowance  of  any  claim 
for  money  againat  an  estate,  unless  the  claim 
is  accompanied  by  an  affidavit  that  the  seme  la 
just,  etc.,  must  contain 'the  statutory  requisites, 
and  where  any  one  of  snch  requisites  is  omitted, 
the  affidavit  Is  defective,  and  the  allowance  of 
the  claim  is  forbidden,  and,  if  made  without 
such  affidavit,  ia  withont  force. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  815 ;  Dec.  Dig. 
I  227.»] 

6.  Executors  and  Aduinistbaiobs  {§  227*)— 

CLAnCS  —  PBESBNTATION   —   SurFICIENCY    — 

"Pbesentation    of    CI.AUC    Against    Es- 
tate." 

To  constitute  a  legal  presentation  of  a 
claim  against  an  estate  within  Rev.-  St.  1895, 
art  20^,  providing  that  no  judgment  shall  be 
rendered  in  favor  of  a  claimant  on  any  claim 
for  money  which  has  not  been  legally  presented 
to  the  executor  or  administrator,  and  by  him 
rejected,  the  claim,  when  presented,  must  be 
verified  by  an  affidavit  stating  the  requisites 
prescrit>ed  by  article  2070. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  815;  Dec. 
Dig.  {  227.*] 

7.  Exectjtobs  and  Administbatobb  (J  443*)— 
Claims— Sun  to  Establish. 

A  claimant  suing  on  a  claim  against  an 
estate  must  not  merely  allege  the  presentation 
and  rejecti<<n  of  the  claim,  but  must  also  allege 
the  proper  authentication  of  the  claim  when 
presented. 

[E}d.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1808;  Dec. 
Dig.  i  443.*] 

&  Appeal  and  Ebbob  (J  909*)  —  Pbesump- 

TIONS  in   SUPPOBT  of  JtTDOMENT. 

Where  judgment  was  rendered  against  a 
claimant  seeking  to  establish  a  claim  against  an 
estate,  the  court  on  appeal  could  not  presume 
that  the. claim,  when  presented  to  the  admin- 
istrator and  by  him  rejected,  was  verified,  as 
required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  909.*] 

9.  executobs  and  administbatobb  (§  4.87*)— 
Claims— Suit  to  Establish— Limitations. 

Rev.  St.  1895,  art.  2082,  providing  that 
when  any  claim  for  moqey  agamst  an  estate 
has  been  rejected  by  the  executor  or  administra- 
tor the  claimant  may  within  90  days  after  re- 
jection, and  not  thereafter,  sue  to  establish  the 
claim,  extinguishes  a  claim  which  has  been  re- 
lected  by  an  administrator  and  for  the  estab- 
lishment of  which  suit  has  not  been  brought 
within  the  statutory  time,  and  the  bar  created 
by  the  statute  cannot  be  waived  by  the  admin- 
istrator, either  by  failure  to  plead  the  bar,  or 
by  agreement  with  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  1758;  Dec. 
Dig.  i  437.*] 

10.  Appeai  and  Ebbob  (S  916*)— Pkesukp- 

TIONS. 

Where,  on  appeal  from  a  judgment  disal- 
lowing a  claim  against  an  estate,  the  record  did 
not  show  whether  the  original  pleading  demand- 
ed the  allowance  of  the  claim,  or  whether  the 
original  pleading  was  filed  within  00  days  after 
the  rejection  of  the  claim,  and  It  appeared  that 
an  amended  pleading  praying  for  the  allowance 
of  the  claim  was  filed  after  the  expiration  of 
90  days,  the  court  would  not  presume  that  the 
allegations,   asking   for   the    allowance   of   the 


claim,  w«re  made  In  the  original  pleading,  and 
that  the  same  was  filed  within  the  90  days. 

[Bid.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i!  3699-3705;  Dec.  Dig.  f 
016.*] 

Error  from  District  Conrt,  Dallas  County. 

Action  by  R.  H.  Powell,  as  administrator 
of  Jennie  E.  Pippin,  deceased,  and  anofber, 
against  A.  P.  Whltmire  and  wife.  There 
was  a  judgment  for  plaintiffs,  and  defend- 
ants bring  error.   Affirmed. 

Geo.  H.  Plowman  and  M.  T.  Connor,  for 
plaintiffs  In  error.  Harry  P.  Lawther,  for 
defendants  in  error. 

TALBOT,  X  This  suit  was  Instituted  by 
R.  H.  Powell,  as  administrator  of  the  estate 
of  Jennie  E.  Pippin,  deceased,  and  J.  M. 
Powell  in  Ills  own  rli;ht  and  as  next  friend 
of  Clark  Powell,  to  partition  the  land  de- 
scribed in  the  plaintiffs'  petition.  J.  D.  Pip- 
pin, who  was  the  husband  of  Jennie  Pippin 
at  the  time  of  her  death,  and  whose  where- 
abouts It  seems  had  been  unknown  since 

1897,  was  subsequent  to  the  filing  of  the  suit 
made  a  party  defendant  The  petition  alleg'- 
ed  the  appointment  and  qnallflcation  of  R. 
H.  Povrell  as  the  administrator  of  the  estate 
of  Jennie  Pippin,  deceased,  and  the  penden- 
cy of  administration  upon  her  estate;  that 
Clark  'Powell  was  a  minor  and  the  only  sar- 
Tlving  child  of  the  said  Jennie  Pippin,  who 
had  no  legally  appointed  guardian;  that 
plaintiffs  and  the  defendants,  A.  F.  Whlt- 
mire and  wife,  were  the  owners  and  tenants 
In  common  of  the  tract  of  land  described  in 
plaintiffs'  petition;  that  the  plaintiffs  own- 
ed jointly  In  fee  simple  an  undivided  one- 
half  of  said  land  And  the  said  defendants 
the  other  one-half.  It  was  further  alleged 
that  if  the  defendant  J.  D.  Pippin  was  alive 
he  had  a  life  estate  of  one-third  Interest  in 
the  plaintiffs'  one-half  of  said  land,  and  that 
the  defendant  A.  F.  Whltmire,  since  the  ^th 
day  of  January,  1901,  had  been  and  was  then 
in  the  exclusive  possession  of  the  entire  tract 
of  land,  appropriating  to  himself  all  the 
rents  arising  therefrom,  and  had  denied  the 
plaintiffs  joint  possession  with  him.  There 
was  a  prayer  for  partition  and  for  rents. 
J.  W.  Thompson,  Esq.,  an  attorney,  was  ap- 
pointed by  the  court  to  represent  J.  D.  Pip- 
pin, and  In  writing  adihitted  the  truth  of 
plaintiffs'  pleadings  and  adopted  the  same. 
The  defendant  A.  F.  Whltmire,  by  an  amend- 
ed answer  filed  June  20,  1904,  pleaded  a  gen- 
eral denial,  and  specially:  That  on  Febru- 
ary 1,  1897,  F.  H.  Doran  and  wife  conveyed 
to  J.  D.  Pippin  the  land  In  question  for  $U25 
in  cash  and  five  promissory  notes  for  $100 
each,  of  even  date  with  his  deed,  payable  to 
F.  H.  Doran  on  the  Ist  day  of  February, 

1898,  1899,  1900,  1901,  and  1902,  respectively, 
with  10  per  cent  interest  from  date,  and  pro-. 
Tiding  for  10  per  cent  attorney's  fees.  That 
said  notes  were  secured  by  a  vendor's  Hen 
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retained  In  said  deed  and  notes,  and  by  deed 
of  trurt  on  said  property  executed  by  Pippin 
to  W.  H.  Lewis,  trustee.  That  on  February, 
13,  1897,^  Pippin,  then  being  the  husband  of 
Jennie  E.  Pippin,  conveyed  to  her  an  undivid- 
ed interest  of  one-half  In  said  land  for  the 
recited  consideration  of  $312.50  cash,  and  the 
assumption  on  her  part  of  the  payment  of 
one-tialf  of  said  five  promissory  notes  of 
$100  each  executed  by  J.  D.  Pippin  to  Doran 
for  the  15  acres  of  land.  That  at  the  time  of 
the  deatli  of  said  Jennie  E.  Pippin  said  notes 
were  outstanding  and  unpaid,  and  were  by 
transfers  assigned  and  conveyed  for  value  by 
Doran  to  Mrs.  B.  E.  Waller,  and  by  her  as- 
signed to  A.  F.  Whltmlre.  That  heretofore  A:. 
F.  Whltmlre  had  presented  said  notes  and 
claim  for  said  unpaid  purchase  money  to 
Powell,  administrator  of  said  estate  of  Jen- 
ale  E.  Pippin,  deceased,  for  allowance  to  the 
extent  of  one-half  of  the  unpaid  purchase 
money.  That  Powell,  administrator,  rejected 
said  claim  and  refused  to  pay  same,  and  it 
became  necessary  to  place  said  notes  In  th« 
hands  of  an  attorney  for  collection.  That 
the  rejected  claim  against  the  estate  of  Jen- 
nie E.  Pippin,  deceased,  was  sued  upon  In 
the  county  court  of  Dallas  county  within  the 
proper  time,  and  averred  that  said  land 
should  not  be  partitioned  until  said  claim  and 
lien  of  Whltmlre  was  tried  and  determined, 
and  prayed  that  said  claim  be  established 
and  allowed,  and  that  if  the  land  be  parti- 
tioned tbat  it  be  declared  subject  to  said 
nnpaid  purchase  money  to  the  extent  of  one- 
half  of  same,  and  that  said  lien  be  foreclosed. 
Whltmlre  also  pleaded  permanent  and  valu- 
able Improvements  of  $2,000  made  in  good 
faith,  and  tbat  if  the  land  be  partitioned  that 
he  be  allowed  the  value  of  said  improve- 
ments, or  that  said  part  on  which  said  im- 
ptDvements  were  located  be  set  aside  to  him. 
In  reply  to  this  pleading  of  the  defendant 
Whltmlre,  tbe  plaintiffs  filed  a  supplemental 
petition,  and  specially  pleaded  tbe  bar  of  the 
statute  of  limitation  of  four  years  to  the 
notes  declared  oa  by  said  Whltmlre  and  ma- 
tnring  respectively  February  1,  1898,  1899, 
and  1900 ;  that  the  remaining  two  notes  had 
been  satlsfled  in  full  to  tbe  bolder  of  the 
same  in  December,  1900,  by  a  sale  under  the 
deed  of  trust  referred  to  In  defendant's  an- 
swer ;  tbat  the  bolder  of  such  of  the  notes  as 
were  not  barred  had  elected  to  pursue  ber 
remedy  for  their  satisfaction  by  sale  under 
said  trust  deed ;  that  P.  C.  Whltmlre,  from 
whom  plaintiff  in  error  claimed,  had  elected 
to  stand  upon  said  trustee's  sale,  and,  claim- 
ing thereunder,  had  Instituted  suit  in  tres- 
pass to  try  title  against  defendants  In  error 
for  the  land;  and  that  thereafter  Judgment 
had  been  rendered  by  the  district  court  of 
Dallas  county  vestiag  title  to  an  undivided 
one-half  interest  in  said  land  In  defendants 
in  error,  which  Judgment  had  been  made  final 
by  the  Supreme  Court  of  tbe  state.  Plaln- 
tUTs  farther  alleged  that  If  defendant  had 
made  any  Improvem^its  on  the  land  he  had 


made  same  pending  the  suit  of  P.  C  Whlt- 
mlre V.  May  et  al.,  and  that  same  were  not 
made  in  good  faith.  Defendant  Whltmlre,  by 
supplemental  answer,  alleged:  That  the  con- 
veyance of  tbe  land  in  controversy  by  the 
trustee,  under  the  deed  of  trust  on  December 
11,  1900,  vested  in  Mrs.  Waller  the  superior 
title  to  the  same,  which  had  up  to  this  time 
remained  in  Doran ;  that  subsequently  Mrs. 
Waller  conveyed  said  land  and  transferred 
the  notes  she  held  to  P.  C.  Whltmlre;  tbat 
by  transfer  of  said  land  and  notes  from  P. 
C.  Whltmlre  the  superior  title  to  the  same 
had  been  vested  in  him  (A.  F.  Whltmlre),  and 
that  he  was  subrogated  to  all  the  right  of  the 
original  vendor.  The  prayer  of  this  pleading 
was  that  the  land  be  decreed  to  defendants, 
and  that  they  be  quieted  In  their  title.  The 
case  went  to  trial,  and  after  the  conclusion  of 
the  evidence  the  court  Instructed  the  Jury  to 
find:  That  plaintiffs,  Clark  Powell  and  J. 
M.  <Powell,  own  an  undivided  one-half  of  the 
land,  and  that  the  defendant,  A.  F.  Wpiitmlre, 
owns  the  other  one-half,  and  were  entitled 
to  a  partition  thereof;  that  J.  D.  Pippin 
owns  a  life  estate  of  an  one-third  interest  in 
plaintiff's  one-half  of  said  land;  that  R.  H. 
Powell,  as  administrator  of  Jennie  Pippin, 
deceased,  was  entitled  to  the  possession  and 
control  of  plaintiffs'  one-half,  of  said  land 
during  the  continuance  of  the  administra- 
tion. They  were  further  instructed  to  find 
for  the  defendant  Whltmlre  on  the  issue  of 
rents  and  against  him  on  the  Issue  of  im- 
provements in  good  faith  and  on  his  claim 
of  lien.  A  verdict  was  returned  by  the  Jury 
as  instructed,  and  Judgment  entered  in  ac- 
cordance therewith.  From  this  Judgment 
A.  F.  Whltmlre  and  wife  prosecute  this  writ 
of  error. 

Tbe  facts,  so  far  as  we  deem  it  necessary 
to  state  them,  are  as  follows:  .On  Febru- 
ary 1,  1897,  F.  H.  Doran  sold  to  3.  D.  Pippin 
the  tract  of  land  Involved  in  this  suit  Pip- 
pin paid  $625  In  cash  and  executed  to  Doran 
five  promissory  notes  of  $100  each,  maturing 
respectively  on  the  Ist  day  of  February, 
1898,  1899,  1900,  1901,  and'  1902,  as  a  con- 
sideration for  said  land.  Doran's  deed  re- 
served a  lien  on  the  land  to  secure  the  pay- 
ment of  said  notes  and,  in  addition  thereto, 
Pippin  on  the  date  of  said  deed  executed  a 
deed  of  trust  which  empowered  the  trus- 
tee, W.  H.  Lewis,  to  sell  tbe  land  for  the  pay- 
ment of  said  notes  in  case  of  defanlt  On 
February  13,  1897,  Pippin,  for  a  recited  con- 
sideration of  $312.50  In  cash  and  the  as- 
sumption of  the  payment  of  one-half  of  said 
purchase-money  notes  given  Doran,  conveyed 
to  his  wife,  Jennie  E.  Pippin,  an  undivided 
one-half  Interest  in  the  land.  Mrs.  Pippin 
died  February  5,  1900,  and  left  surviving  hOT 
two  children,  plaintiff  Clark  Powell  and 
Olaud  Powell.  These  children  were  sons  by 
J.  M.  Powell,  a  former  husband,  and  Claud 
Powell  died  childless,  immarrled,  and  in- 
testate. Plaintiff  R.  H.  Powell  qualified  aa 
administrator  of  Mrs.  Jennie  E.  Pippin's  es- 
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tate  Angost  R,  1000,  and  the  adminlBtratlon 
iB  Btlll  pending.  Before  tbeir  maturity  V.  H. 
Doran  Indorsed  and  delivered  the  flye  notea, 
executed  by  J.  D.  Pippin  as  a  part  of  the  con- 
sideration for  the  land,  to  Mrs.  E.  B.  Waller. 
There  was  also  Indorsed  on  the  first  of  said 
notes  falling  due  the  following:  '^or  value 
received  I  hereby  transfer  this  note  to  A.  F. 
Wbitmire  without  recourse  on  ma  It  is 
further  agreed  that  this  note  becomes  a  sec- 
ond lien  on  the  within  described  property  as 
against  the  four  $100  notes  unpaid.  Jan.  31, 
1898.  Mrs.  B.  E.  Waller.  Gahagan."  And 
the  second  of  said  notes  falling  due  bears 
also  the  following  indorsement:  '^or  value 
received  this  note  is  transferred  to  A.  F. 
Whltmlre,  and  it  is  agreed  that  this  note  be- 
comes a  second  lien  to  the  three  unpaid 
notes,  not  yet  due.  2—2—99,  Mrs.  E.  B.  Wal- 
ler, O."  Default  having  been  made  in  the 
payment  of  said  five  notes,  Mrs.  Waller,  as 
she  was  authorized  to  do  by  a  provision  in 
said  notes,  declared  them  all  due,  and  at  her 
request  the  trustee,  Lewis,  on  December  6, 
1900,  in  pursuance  of  the  power  conferred  by 
the  deed  of  trust,  after  the  death  of  Mrs. 
Pippin,  and  during  administration  upon  her 
estate,  sold  the  entire  tract  of  land  in  con- 
troversy, and  Mr&  E.  E.  Waller  became  the 
purchaser  at  the  sale.  After  her  purchase 
at  this  sale,  Mrs.  Waller  conveyed  the  land 
to  P.  C.  Whltmlre,  the  father,  of  plaintiff 
In  error,  A.  F.  Whltmlre,  for  a  recited  con- 
sideration of  ¥888.  Upon  his  purchase  'P.  G. 
Whltmlre  brought  suit  against  Sallie  May, 
the  tenant  in  possession,  to  recover  the  prop- 
erty, and  R.  H.  Powell,  as  administrator 
of  the  estate  of  Mrs.  Pippin,  who  had  put  Sal- 
lie Hay  in  possession  of  said  land,  appeared 
and  defended  the  suit  The  trial  of  that 
suit  resulted  in  a  Judgment  in  favor  of  the 
plalntlfr  P.  O.  Whltmlre  for  an  undivided 
one-half  of  said  land  and  in  favor  of  the 
estate  of  Mrs.  Pippin  for  the  other  one-half, 
and  on  appeal  It  was  affirmed  by  the  Court 
of  Civil  Appeals  for  the  Fourth  District,  and, 
writ  of  error  having  been  granted,  was  later 
affirmed  by  the  Supreme  Court  On  Novem- 
ber 25,  1901,  P.  O.  Whltmlre  for  a  recited 
consideration  of  $1  paid,  and  love  and  atrec- 
tion,  deeded  the  land  to  plaintiff  in  error 
A.  F.  Whltmlre.  At  the  time  Mrs.  Waller 
deeded  the  land  to  plaintiff  In  error's  father, 
P.  C.  Wbitmire,  she  also  transferred  to  him 
the  three  notes  given  by  J.  D.  Pippin  to  F. 
H.  Doran,  maturing  respectively  February 
1,  1900,  1901,  and  1902,  and  the  said  P.  C 
Whltmlre,  when  be  deeded  said  land  to  A.  F. 
Whltmlre,  gaye  and  transferred  to  A.  F. 
Whltmlre  said  notes.  There  was  no  proof 
whatever  that  the  notes  declared  on  by  A. 
F.  Whltmlre  or  either  of  them  had  ever  been 
presented  and  rejected  by  the  administrator 
of  the  estate  of  Mrs.  Pippin. 

We  are  of  the  opinion  the  plaintiff  In  error 
was  not  entitled,  under  the  state  of  the  evi- 
dence and  statutes  of  this  state,  as  construed 
by  onr  dedsiona,  to  bay*  Ua  alleged  debt  and 


lien  established  against  the  estate  of  Mrs. 
Jennie  Pippin  to  be  enforced  in  the  probate 
court  and  paid  In  due  course  of  administra- 
tion. By  the  statutes  of  tills  state  relating  to 
estates  of  deceased  persons,  every  claim  for 
money  against  a  testator  or  Intestate  must  be 
presented  to  the  executor  or  administrator  of 
the  estate,  accompanied  by  an  affidavit  in 
writing  that  the  claim  is  Just  and  that  all  le- 
gal offsets,  payments,  and  credits  known  to 
the  affiant  have  been  allowed,  etc.  Without 
such  presentation  the  executor  or  administra- 
tor is  not  authorized  to  allow,  nor  shall  the 
county  Judge  approve,  the  same.  Rev.  St. 
1895,  arts.  a016-201&  Article  2062  of  said 
statutes  provides  that :  "When  any  claim  for 
money  against  an  estate  has  been  rejected  by 
an  executor  or  administrator  either  in  whole 
or  in  part,  the  owner  of  such  claim  may,  with- 
in ninety  days  otter  such  rejection,  and  not 
thereafter,  bring  suit  against  the  executor  or 
administrator,  for  the  establishment  thereof 
in  any  court  having  Jurisdiction  of  the  same." 
By  a  number  of  decisions,  beginning  with 
Cummlngs  v.  Jones,  Dall.  Dig.  (Tex.)  532.  It 
has  been  held  that  such  suit  cannot  be  main- 
tained unless  the  claim  has  been  presented 
and  rejected.  Hall  v.  McOormlck,  7  Tex.  269 ; 
MiUican  v.  Mlllican,  15  Tex.  460;  Fulton  y. 
Black,  21  Tex.  424 ;  Wiley  v.  Pinson,  23  Tex. 
486;  Mortgage  &  Investment  €!o.  v.  Jackman^ 
77  Tex.  622,  14  S.  W.  805 ;  Bank  y.  Hig- 
glns,  72  Tex.  66,  9  S.  W.  745.  In  the  case 
of  Mortgage  ft  Investment  Co.  v.  Jackman, 
supra.  It  Is  said  that,  under  the  statute  last 
above  quoted,  "it  is  only  when  a  claim  for 
money  against  the  estate  of  a  deceased  person 
has  been  rejected  by  the  administrator  that 
the  holder  of  the  claim  is  entitled  to  bring  an 
independent  suit  for  its  establishment"  And, 
of  course,  it  Is  essential  in  such  case  not  only 
that  the  petition  contain  an  allegation  of  the 
presentation  and  rejection  of  the  dalm,  but 
that  it  be  proven.  Cummlngs  v.  Jones,  supra. 
The  words  "claim  for  money,"  as  used  In 
the  statute,  do  not  mean  both  the  debt  and 
lien  that  may  exist  for  securing  its  payment, 
but  only  the  debt,  and  the  claim  only  need  be 
allowed  and  approved  or  established  by  suit 
Mortgage  ft  Investment  Co.  y.  Jackman,  su- 
pra. But  the  statute  requiring  the  presenta- 
tion of  the  claim  and  its  approval  or  rejec- 
tion applies  with  equal  force  to  a  claim  secur- 
ed by  a  vendor's  or  other  Hen  as  It  does  to 
any  other  character  of  claim,  and  that  such 
presentation  and  rejection  of  the  debt  itself 
is  a  condition  precedent  to  suit  to  establish 
It  as  a  valid  claim  against  the  estate  is  well 
settled  by  the  authorities  cited.  In  the  case 
at  t>ar  the  presentation  and  rejection  of  the 
plaintiff  in  error's  claim  by  reason  of  the 
notes  set  out  in  his  answer  was  alleged,  but 
no  evidence  In  support  thereof  is  pointed  out 
in  the  brief,  and  after  a  careful  aearcb 
through  the  record  we  have  found  none.  It 
follows  that  without  proof  of  these  allega- 
tions plaintiff  in  error  was  not  entitled  to  a 
Judgment  of  the  court  establishing  his  daliB 
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against  Mrs.  Pippin's  estate^  and  that  the 
trial  coDFt'B  action  in  refusing  such  Judgment 
mast  be  sustained.  We  do  not  wish,  however, 
to  be  understood  as  holding  or  indicating  that. 
If  the  defendant  Whitmire  was  entitled  to 
bare  his  debt  established  in  this  suit,  a  par- 
tition of  the  land  should  be  delayed  thereby. 
We  are  also  of  the  opinion  that  the  plain- 
tiff in  error  was  not  entitled  to  recover  the 
land  In  question  on  the  theory  that  he  had, 
in  addition  to  the  notes,  acquired  the  superior 
title  thereto,  which  remained  in  F.  H.  Doran 
as  the  original  vendor  by  reason  of  the  ex- 
press reaerration  in  his  deed  of  a  lien  to  se- 
cure the  payment  of  the  unpaid  purchase 
money.  No  deed  from  Doran  conveying  such 
title  directly  to  him  was  shown.  The  claim 
la  based  upon  the  sale  and  conveyance  made 
by  the  trustee,  Lewis,  at  the  instance  of  Mrs. 

E.  E.  Waller  nnder  the  deed  of  trust  execut- 
ed by  J.  D.  Pippin  upon  the  land  to  secure 
said  notes,  and  the  deeds  from  her  to  P.  C. 
Whitmire  and  from  P.  C.  Whitmire  to  defend- 
ant; and  that  the  sale  made  under  said  deed 
of  trust,  in  view  of  Mrs.  Pippin's  prior  death, 
was  void  and  passed  no  title  whatever  to  her 
interest  In  the  land,  is  definitely  settled  by 
the  decisions  of  the  Court  of  Civil  Appeals 
for  the  Fourth  District,  and  of  the  Supreme 
Court  in  the  case  of  Whitmire  v.  May  et  al., 
29  Tex.  ClT.  App.  244,  69  S.  W.  100,  and  s.  c, 
96  Tex.  817,  72  S.  W.  875.  In  that  case  the 
Supreme  Court,  In  affirming  the  judgments 
of  the  district  coilrt  and  Court  of  Civil  Appeals, 
held,  in  effect,  that^rs.  Pippin's  death  before 
the  sale  made  by  the  trustee  suspended,  dur- 
ing the  pendency  of  administration  upon  Mrs. 
Pippin's  estate,  the  power  of  sale  contained 
In  the  deed  of  trust,  so  far  as  her  interest 
In  the  land  was  concerned,  and  that  the  pur- 
chaser, Mrs.  Waller,  at  such  sale,  and  those 
claiming  through  and  under  her,  acquired  no 
title  to  that  Interest  Therefore,  plaintiff  In 
error  not  tiarlng  obtained  any  title  to  the 
nndlTlded  one-half  of  the  land  bought  by 
Mrs.  Pippin  from  J.  D.  Pippin,  directly  from 

F.  H.  Doran  or  by  and  through  the  convey- 
ances introdaced  in  evidence  and  upon  which 
he  relied,  the  superior  legal  title  which  re- 
mained In  F.  H.  Doran  by  reason  of  the  ex- 
ecutory Character  of  the  sale  of  the  land 
made  by  him,  and  the  express  reservation  of 
the  vendor's  lien  In  his  deed  to  secure  the 
notes  set  up  by  defendant,  is  still  held  in 
trust  by  him,  and  the  plaintiff  In  error's  only 
remedy.  If  he  had  any,  was  to  present  his 
claim  properly  authenticated  to  the  adminis- 
trator of  Mrs.  Pippin's  estate  for  allowance 
and  approval,  and,  if  rejected,  to  establish 
it  by  suit  as  provided  by  law,  and  then  en- 
force Its  payment  in  due  course  of  adminis- 
tration. It  Is  clear  he  was  in  no  position  to 
recover  the  land,  and,  in  the  state  of  the  evi- 
dence as  we  find  it  in  this  record.  It  Is  equal- 
ly dear,  for  the  reason  already  stated,  that 
he  was  in  no  position  in  the  trial  court,  nor 
Is  he  In  this  court,  to  ask  for  and  obtain  a 
judgment  establishing  any  claim  he  may  have 


against  Mrs.  Pippin's  estate,  to  be  enforced 
through  the  probate  court 

No  other  question  raised  and  discussed  in 
the  briefs  need  be  passed  upon,  for,  if  cor- 
rect In  what  we  have  said,  those  matters  be- 
come immaterial  on  this  appeal. 

The  judgment  of  the  court  below  is  affirmed. 

On  Rehearing. 

Plaintiff  in  error,  in  his  motion  for  a  re- 
hearing, contends  that  we  "erred  in  not  hold- 
ing on  the  motion  of  defendant  heretofore 
made  that  the  judgment  rendered  tn  said 
cause  was  not  a  final  judgment"  The  con- 
tention seems  to  be  based  on  the  fact  thiit 
Mrs.  Whitmire,  wife  of  plaintiff  In  error,  was 
joined  in  the  suit  with-  him,  and  that  the 
final  judgment  of  the  court  makes  no  mention 
of  her.  This  matter  was  not  assigned  as  ei^ 
ror,  and  the  nearest  approach  to  a  motion 
"heretofore  made  that  the  judgment  rendered 
was  not  a  final  judgment"  is  the  following 
statement  made  by  plaintiff  in  error  In  a  re- 
ply to  and  contest  of  defendants  in  error's 
motion  to  dismiss  the  writ  of  error,  namely : 
"The  plaintiff  in  error  in  his  motion  for  a 
new  trial  moved  the  trial  court  to  set  aside 
the  judgment  because  it  did  not  dispose  of 
Mrs.  A.  F.  Whitmire,  one  of  the  parties  de- 
fendant In  the  suit  and  plaintiff  in  error 
now  respectfully  calls  the  attention  to  same 
and  submits  for  determination  whether  or 
not  the  judgment  herein  is  a  final  judgment." 
If  we  admit  that  the  question  is  sufficiently 
presented  to  require  notice  of  it  by  this  court, 
yet  it  is  quite  clear,  we  think,  that  Mrs.  Wliit- 
mire  was  neither  a  necessary  nor  a  proper 
party  to  the  suit  It  seems  to  he  undisputed 
that  she  liad  no  interest  in  the  land  sought  to 
be  partitioned,  separate  from  her  husband's  In- 
terest. One-half  of  said  land  belonged  to  thees- 
tate  of  Mrs.  J.  D.  Pippin,  deceased,  subject  to 
the  life  estate  of  J.  D.  Pippin,  and  the  other 
one-half  was  owned  by  A.  F.  Whitmire  as  his 
separate  property.  It  appears  very  clearly 
from  the  evidence  that  an  undivided  one-half 
Interest  In  said  land  was  acquired  by  A.  F. 
Whitmire  by  gift  from  his  father,  P.  C.  Whit- 
mire. Any  Interest  Mrs.  Whitmire  may  have 
had  by  reason  of  being  A.  F.  Whitmlre's  wife 
was  effectually  disposed  of  by  the  judgment 
entered  disposing  of  his  Interest  and  was  not 
less  final  because  of  its  failure  to  dispose  of 
her  as  a  party  to  the  suit  by  express  mention 
of  her  name. 

It  is  contended  that  we  erred  in  holding, 
in  our  original  opinion,  that  the  record  falls 
to  show  that  the  claim  of  plaintiff  in  error 
by  reason  of  the  notes  set  out  in  his  answer 
had  not  been  presented  to  and  rejected  by  the 
administrator  of  the  estate  of  Mrs.  Jennie 
Pippin,  deceased.  In  support  of  this  conten- 
tion plaintiff  In  error  quotes  certain  state- 
ments found  In  defendants  in  error's  brief 
and  supplemental  petition,  which  were  not 
theretofore  called  to  our  attention.  From 
the  brief  he  quotes  the  following:  "Pending 
this  suit  and  on  the  18tb  of  February,  1904, 
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A.  F.  Whitmire,  claiming  to  be  tbe  owner 
tbereof,  presented  eaid  five  notes  to  R.  H. 
Powell,  administrator  of  the  estate  of  Jennie 
Pippin,  for  allowance.  On  that  day  said  first 
three  notes  being  barred  by  limitation,  and 
the  last  two  having  been  declared  due  by 
their  then  holder,  Mrs.  B.  E.  Waller,  In  No- 
vember, 1900,  and  having  been  satisfied  by 
trustee's  sale  at  her  direction  on  December  4, 
1900,  the  tiUe  in  fee  of  one-half  of  the  land 
having  been  decreed  to  the  estate  of  Jennie 
Pippin  by  the  Supreme  Court  in  Whitmire  v. 
May  et  bl.,  supra,  said  Powell,  administrator, 
refused  to  allow  same.  On  tbe  14th  day  of 
April,  1904,  A.  F.  Whitmire,  plaintiff  in  er- 
ror herein,  brought  suit  in  the  county  court 
of  Dallas  county,  Tex.,  against  said  Powell, 
administrator,  on  said  five  notes  and  for 
foreclosure  of  the  vendor's  lien  on  the  land. 
Tbe  first  three  notes  were  barred  by  limita- 
tion, and  the  other  two  satisfied  and  dis- 
charged when  presented  to  the  administrator 
for  allowance  and  when  suit  was  brought  on 
same  in  the  county  court."  From  the  supple- 
mental petition  he  quotes  the  following: 
"The  five  promissory  notes  for  flOO  each 
were  never  presented  to  the  plaintiff  as  ad- 
ministrator of  the  estate  of  Jennie  Pippin, 
deceased,  until  the  18th  of  February,  1904, 
and  they  were  barred  by  the  statute  of  limita- 
tions, and  tbe  plaintiff  could  not  legally  al- 
low same ;  that  the  defendant  »  •  •  nev- 
er made  any  claim  against  said  estate  on  ac- 
count of  said  notes,  and  never  presented  same 
until  February  18,  1904,  to  the  plaintiff  as  ad- 
ministrator of  the  estate  of  Jennie  Pippin,  de- 
ceased." 

In  further  support  of  this  contention,  plain- 
tiff in  error  refers  to  the  following  questions 
asked  him  when  he  was  on  the  witness  stand, 
and  answers  made  thereto :  "Q.  Did  you  ever 
present  these  notes  that  you  say  you  own  to 
Powell,  administrator,  for  allowance?  A. 
I  turned  the  matter  over  to  Mr.  Conner,  for 
my  father,  and  I  don't  know  whether  he  pre- 
sented them  or  not  I  suppose  that  he  did. 
I  understood  that  he  did.  Q.  Is  it  not  a  fact 
that  Conner  never  presented  these  notes  to 
this  administrator  until  after  the  final  de- 
termination of  this  suit  that  your  father  had 
instituted  against  Sallle  May?  A.  I  under- 
stood that  he  did  before.  That  was  my  un- 
derstanding." We  were  of  the  opinion  when 
the  original  opinion  was  written,  and  are  still 
of  the  opinion,  that  this  oral  testimony  of  the 
plaintiff  in  error  practically  amounted  to  no 
testimony  as  going  to  establish  tbe  fact  al- 
leged that  the  notes  were  presented  and  re- 
jected, and  if  it  should  be  conceded  that  the 
excerpts,  quoted  above  from  the  brief  and 
pleadings  of  the  defendants  in  error,  were 
BuQlcient  to  show  prima  facie  such  presenta- 
tion and  rejection,  still  we  think  the  plaintiff 
In  error  was  not  entitled,  for  the  reasons 
hereinafter  stated,  to  have  his  alleged  debt 
and  lien  or  any  part  of  said  debt  establish- 
ed in  this  suit  against  Mrs.  Pippin's  estate 
and  its  collection  enforced  through  the  pro- 


bate court  In  due  course  of  administration. 
Article  2070  of  our  Revised  BtKtntes  of  1895 
provides  that:  "No  executor  or  administra- 
tor shall  allow  any  claim  for  money  against 
his  testator  or  Intestate,  nor  shall  any  coun- 
ty Judge  approve  the  same,  unless  such  claim 
is  accompanied  by  an  affidavit  in  writing  that 
the  claim  Is  Just  and  that  all  legal  offsets, 
payments  and  credits  known  to  affiant  have 
been  allowed.  Such  affidavit  if  made  by  any 
other  person  than  the  owner  of  the  claim, 
shall  state  further  that  the  affiant  is  cogni- 
zant of  the  facts  contained  in  his  affidavit." 
The  affidavit  required  by  this  statute  for  the 
authentication  of  a  claim  against  an  estate 
must  contain  all  the  requisites  prescribed  by 
said  statute.  If  any  one  of  its  essential  req- 
uisites Is  omitted,  the  affidavit  Is  fatally  de- 
fective, and  the  administrator  of  the  estate 
is  forbidden  to  allow  the  claim.  Should  tbe 
claim  be  allowed  or  approved  without  such 
affidavit,  the  allowance  or  approval  will  be 
of  no  force  or  effect  Article  2075.  Article 
2090  of  the  statute  provides  that :  "No  Judg- 
ment shall  be  rendered  in  favor  of  a  claimant 
upon  any  claim  for  money,  which  has  not 
been  legally  presented  to  the  executor  or  ad- 
ministrator, and  rejected  by  such  executor 
or  administrator,  either  in  whole  or  In  part." 
To  constitute  a  legal  presentation  of  the 
claim  within  the  meaning  of  this  statute,  it 
is  essential  that  the  claim  when  presented  be 
verified  by  an  affidavit  stating  all  the  facts 
required  to  be  stated  by  article  2070.  So 
that  tbe  presentation  of  the  claim  to  tbe  ex- 
ecutor or  administrator  authenticated  in  the 
manner  prescribed  by  law  and  Its  rejection 
by  him,  either  in  whole  or  in  part,  is  a  con- 
dition precedent  to  a  suit  for  its  establish- 
ment against  the  estate.  Such  authentica- 
tion, presentation,  and  rejection  must  be  aver- 
red and  proved.  It  is  not  enough  to  merely 
allege  Its  presentation  and  rejection,  but  its 
proper  authentication  should  also  be  alleged 
It  has  been  so  held  under  statutes  practical- 
ly the  same  as  those  herein  referred  to  and 
now  governing  the  subject  Walters  v.  Pre*- 
tldge,  30  Tex.  74;  Gillmore  v.  Dunson,  35 
Tex.  436;  Thompson  v.  Branch,  35  Tex.  20. 
Until  presented,  properly  authenticated,  and 
rejected  by  the  administrator,  the  claim  has 
no  Judicial  standing  and  cannot  be  made  the 
foundation  of  an  action  having  for  its  pur- 
pose the  collection  of  such  claim  out  of  the 
assets  of  the  estate.  To  the  end  that  an  es- 
tate may  be  protected  from  fraud  and  imposi- 
tion, the  statute,  which  declares  that  no  exec- 
utor or  administrator  shall  allow  any  claim 
for  money  against  his  testator  or  Intestate, 
nor  shall  any  county  Judge  approve  the  same 
unless  such  claim  Is  accompanied  by  an  af- 
fidavit as  In  such  statute  prescribed.  Is  man- 
datory, and  prohibits  the  representative  of 
the  estate  from  allowing  or  paying  any  claim 
not  so  authenticated.  In  addition  to  this 
statute,  article  2090,  above  quoted,  by  which 
the  courts  are  Inhibited  from  rendering  Judg- 
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ment  In  favor  of  a  claimant  tnitng  on  a  claim 
which  has  not  been  legally  presented  to  the 
executor  or  administrator  and  by  him  reject- 
ed, was  enacted  as  a  further  safeguard  and 
protection  of  the  estate. 

In  the  Instant  case  plalntUT  In  error  nel- 
tlier  alleged,  nor  did  he  prove,  that  the  claim 
sought  to  be  established  by  blm  against  the 
estate  of  Mrs.  Pippin  was  properly  authenti- 
cated. It  was  merely  alleged  that  said  claim 
hid  been  presented  and  rejected,  and  neither 
by  any  statement  made  In  defendants  in  er- 
ror's brief  or  pleading,  nor  In  any  other  way, 
does  it  appear  that  the  claim  was  accompa- 
nied by  the  affidavit  prescribed  by  the  stat- 
ute. The  notes  were  Introduced  In  evidence, 
and  while  the  record  shows  that  certain  In- 
dorsements were  made  upon  them,  yet  It  does 
not  appear  that  either  of  said  notes  was  ac- 
companied by  the  affidavltprescribed  in  article 
2070  of  the  statute,  nor  does  it  appear  that 
either  had  Indorsed  thereon  or  annexed  there- 
to a  memorandum  in  writing  signed  by  the 
administrator  of  Mrs.  Pippin's  estate  show- 
ing its  rejection  by  said  administrator.  It 
follows  that.  In  the  absence  of  allegations 
and  proof  that  plaintiff  in  error's  claim,  bas- 
ed on  the  notes  set  out  in  bis  answer,  was 
duly  authenticated  as  prescribed  by  the  stat- 
ute, he  failed  to  make  out  such  a  case  as  au- 
thorized a  Judgment  in  his  favor.  Judgment 
having  been  rendered  against  plaintiff  in  er- 
ror as  to  the  establishment  of  his  claim,  no 
presumption  can  be  Indulged  that  said  claim, 
when  presented  to  the  administrator  and  by 
him  rejected,  if  It  was  so  presented  and  re- 
J^ed,  was  properly  verified. 

But  again,  article  2082  of  our  statute, 
which  is  quoted  in  our  original  opinion,  pro- 
vides that,  when  any  claim  for  money  against 
tn  estate  has  been  rejected  by  the  executor 
or  administrator  of  the  estate  either  in  whole 
or  in  part,  the  owner  of  such  claim  may  with- 
in 90  days  after  such  rejection,  and  not 
thereafter,  bring  suit  against  the  executor  or 
administrator  for  its  establishment  in  any 
court  having  Jurisdiction  of  the  same.  This 
article  is  not  a  general  statute  of  limitation 
whldi  must  be  pleaded  in  order  to  avail  one's 
■elf  of  it,  but  by  its  very  terms  is  a  prohibit- 
ory statute,  and  extinguishes  a  claim  which 
has  been  rejected  by  an  administrator  and 
for  the  establlahment  of  which  suit  has  not 
been  brought  within  the  time  therein  pre- 
scribed. The  language  is  that  the  owner  of 
the  rejected  claim  "may  within  ninety  days 
after  sncb  rejection,  and  not  thereafter,  bring 
salt,"  etc.  This  language  is  positive  and  for- 
bids the  bringing  of  the  suit  after  the  expi- 
ration of  00  days  from  the  date  of  the  rejec- 
tion of  the  claim.  The  bar  created  by  this 
statute  cannot  be  waived  by  the  personal  rep- 
resentative of  the  estate  either  by  failure  to 
plead  the  bar,  or  by  agreement  with  the  cred- 
itor. Such  statute  absolutely  extinguishes 
the  right  of  the  claimant,  Instead  of  affect- 
ing the  remedy  merely.    18  Cye.  p.  937,  and 


authorities  cited.  The  answer  of  the  plain- 
tiff in  error,  setting  up  in  the  lower  court  the 
notes  sought  to  be  established  as  a  Just  daim 
against  the  estate  of  Mrs.  Pippin,  as  appears 
from  the  record  sent  to  this  court,  was  filed 
June  20,  1904,  and  the  statements  made  in 
the  brief  and  pleadings  of  the  defendants  in 
error,  and  which  are  invoked  by  plaintiff  in 
error  as  admissions  on  the  part  of  defend- 
ants in  error  of  the  presentation  and  rejec- 
tion of  his  said  claim  by  the  administrator 
of  Mrs.  Pippin's  estate,  show  without  contra- 
diction that  such  presentation  and  rejection 
occurred  on  the  18th  day  of  February,  1904. 
Thus  it  appears  that  the  suit  of  plaintiff  in 
error  to  establish,  in  the  district  conrt,  said 
claim  against  said  estate,  was  not  filed  with- 
in 90  days  after  its  rejection  by  the  adminis- 
trator, and  for  that  reason  he  was  not  enti- 
tled to  the  Judgment  sought.  In  the  case  of 
Crosby  v.  McWillie,  et  al.,  11  Tex.  94,  after 
stating  that  the  plaintiff  had  three  months 
from  the  date  of  the  rejection  of  bis  claim  to 
bring  suit,  and  not  thereafter,  it  is  said: 
"This  not  having  been  done,  the  claim  was 
fully  and  completely  barred  by  the  limitation 
to  this  right  Imposed.  The  debt  was  no  long- 
er a  subsisting  debt  against  the  estate."  It 
is  true  in  that  case  the  failure  to  bring  the 
suit  within  three  months  was  pleaded,  but 
the  language  quoted  clearly  shows  that  the 
court  was  of  the  opinion  that  the  debt  sued 
on  was  extinguished  by  such  failure,  and 
furnished  no  basis  for  a  Judgment  To  the 
same  effect  is  the  case  of  Gaston  v.  Boyd,  52 
Tex.  282.  It  follows  that,  inasmuch  as  it 
affirmatively  appears  that  plaintiff  in  error's 
claim  was  not  sued  on  within  90  days  after 
its  rejection,  no  Judgment  could  legally  be 
rendered  establishing  It  as  a  valid  claim 
against  Mrs.  Pippin's  estate.  The  foregoing 
particular  phases  of  the  case  discussed  on 
this  motion  were  not  discussed  in  our  origi- 
nal opinion  because  of  our  conclusion,  when 
that  opinion  was  written,  that  the  record  con- 
tained no  evidence  whatever  of  the  presenta- 
tion and  rejection  by  the  administrator  of 
plaintiff  in  error's  claim. 

In  reference  to  plaintiff  In  error's  answer 
setting  up  the  notes  and  asking  that  they  be 
established  as  a  valid  claim  against  Mrs.  Pip- 
pin's estate,  and  which  appears  to  have  been 
filed  on  June  20,  1904,  as  stated,  we  will  fur- 
ther state  that  said  pleading  appears  to  be 
an  amendment  of  an  original  answer,  but 
whether  the  said  original  answer  set  up  said 
notes  with  a  like  prayer  as  is  found  In  the 
amendment,  or  whether  such  original  answer 
was  filed  within  90  days  after  the  rejection 
of  said  claim,  nowhere  appears  in  the  rec- 
ord, and  we  are  not  authorized  to  presume 
that  such  allegations  were  made,  or  that  the 
original  answer  was  filed  within  such  time. 

We  have  no  doubt  of  the  correctness  of  our 
decision  of  the  other  question  discussed  in 
our  original  opinion,  and  will  add  that  we 
have  carefully  examined  all  of  plaintiff  in 
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error's  asslsuments  In  the  consideration  of 
this  motion  for  rehearing,  and  condade  that 
none  of  them  point  out  any  such  error  as 
would  Justify  this  court  in  reversing  the  case. 
The  action  of  the  trial  court  In  directing  a 
verdict  against  plaintiff  In  error  on  the  ques- 
tion of  Improvements  made  by  him,  and  In 
entering  Judgment  against  him  for  the 
amount  of  the  fee  allowed  the  attorney  for 
representing  the  nonresident  defendant,  J.  D. 
Pippin,  was  authorized  by  the  facts.  It 
seems  to  have  been  conclusively  established 
that  such  improvements  as  plaintiff  in  error 
made  upon  the  land  were  not  made  In  good 
faith  within  the  meaning  of  the  law  authoriz- 
ing a  recovery  for  such  Improvements ;  and, 
as  to  the  attorney's  fee  allowed,  it  may  be 
said  that  plalntlfT  In  error  denied  that  3.  D. 
Pippin,  the  nonresident  defendant,  had  any 
interest  In  the  land  whatever,  and  contested 
his  right  to  any  character  of  Judgment.  Be- 
sides, plalntlfT  In  error  was  in  possession  of 
the  land  sought  to  be  partitioned  denying 
joint  possession  to  the  defendants  in  error,  or 
either  of  them,  and  resisting  their  claim  of 
title.  We  are  not  prepared  to  say,  under  all 
the  circumstances,  that  the  trial  court's  Judg- 
ment In  either  of  the  respects  complained  of 
was  error. 

The  motion  for  rehearing  is  In  all  things 
overruled. 


m.  L.  WILSON  HARDWARE  CO.  v.  F.  J. 

ft  R.  C.  DUFF  et  al. 

(Conrt  of  <^vfl  Appeals  of  Texas.     March  3, 

1909.     Rehearing  Denied  March  24,  1909.) 

1,  Gabnishment  (J   110*)— Natctbe  of  Pbo- 

CEEDINOS. 

Garnishment  proceeding  are  purely  statu- 
tory and  cannot  be  extended  beyond  reaching 
the  effects  of  a  defendant  in  the  garnishee's 
hands;  the  writ  under  Sayles'  Ann.  Civ.  St. 
1897,  art.  225,  providing  that  it  shall  not  be 
lawful  for  the  garnishee  to  pay  defendant  any 
debt  or  deliver  him  any  effects  after  service  of 
the  writ,  giving  the  creditor  merely  a  lien  on 
the  debt  In  so  far  as  it  restrains  the  garnishee 
from  paying  It  over  to  the  original  debtor. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  i  230 ;   Dec.  Dig.  S  110.*] 

2.  Gabnishmewt  (I  109*)— Scope  of  Ijek— 
Patmest  bt  Gabnisbee  Afteb  Sebvice  of 
Wbit. 

A  law  firm  on  April  2d  drew  on  a  railroad 
company  for  a  sum  agreed  upon  in  settlement 
ot  a  suit  against  it  by  their  client.  On  April 
4th  the  client  was  sued,  and  a  garnishment  was 
served  on  the  railroad  company  through  its 
local  agent,  who  did  not  notify  the  company's 
officers  until  after  the  draft  was  paid  by  the 
company  on  April  13th,  without  Itnowiedge  of 
the  garnishment.  On  April  10th  the  client  drew 
orders  on  the  law  firm  to  pay  two  of  his  cred- 
itors from  the  fund  when  received  by  the  firm, 
which  orders  were  presented  to  the  firm  on 
April  lOtb  and  16th,  when  they  were  left  with 
the  firm,  which  received  the  money  on  April 
14th.  On  April  16th  the  gamishers  of  the 
railroad  company  served  a  writ  of  garnishment 
on  the  law  firm.    Held,  that  the  client  had  the 


right  to  the  money  in  the  law  firm's  hands ;  the 
payment  by  the  company's  treasurer  after  serv- 
ice on  the  company  as  prescribed  by  law,  in 
ignorance  of  the  writ,  not  affecting  the  client's 
rights,  and  the  lien  not  extending  to  the  money 
in  the  attorney's  bands. 

[Ed.  Note.— For  other  cases,  see  GamishniMit, 
Dec.  Dig.  {  109.«] 

3.  Gabrisrvent  (I  51*)— RiOHT  to  Funds. 

Defendant's  orders  on  the  attomejrs  execut- 
ed and  delivered  prior  to  the  service  of  the  gar- 
nishment upon  the  attorneys  constituted  an  ab- 
solute assignment  of  the  client's  interest  in 
that  portion  of  the  fund  in  their  hands,  and, 
having  been  presented  to  the  attorneys  prior  to 
service  of  the  garnishment  upon  them,  the  holder 
was  entitled  to  the  sum  assigned. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §{  97-101;  Dec  Dig.  S  51.*J 

Appeal  from  District  Coort,  Jefferson  Coun- 
ty; li.  B.  Hlghtower,  Jr.,  Jndg& 

Consolidated  actions  by  the  B!.  L.  Wilson 
Hardware  Company  against  F.  J.  &  R.  G. 
Duff  and  others.  In  which  the  Texas  &  New- 
Orleans  Railway  Company  Intervened  and 
W.  P.  H.  McFaddln  and  others  were  Inter- 
pleaded; by  W.  P.  H.  McFaddln  and  others 
against  the  Texas  &  New  Orleans  Rail- 
way Company,  garnishee,  in  which  the  E.  Im. 
Wilson  Hardware  Company  was  interplead- 
ed; and  by  W.  P.  H.  McFaddln  and  others 
against  F.  J.  &  R.  C.  Duff,  garnishees.  In 
which  the  E.  L.  Wilson  Hardware  Company 
was  Interpleaded  and  the  Texas  &  New  Or- 
leans Railway  Company  Intervened.  From 
the  Judgment  the  B.  Ij.  Wilson  Hardware 
Company  appeals.    Reversed  and  rendered. 

J.  D.  Wllkerson  and  Geo.  D.  Anderson,  for 
appellant    Greers  &  Nail,  for  appellees. 

NEILL,  J.  The  original  suit,  No.  3,963, 
was  brought  by  the  B.  L.  Wilson  Hardware 
Company  against  F.  J.  ft  R.  C.  Dnff  upon 
two  orders  drawn  on  the  defendants  there- 
in by  D.  R.  Sims,  one  for  $641.46  In  favor 
of  the  plaintiff,  and  the  other  for  $484  in 
favor  of  Wilson  Bros.  &  Co.;  the  latter  order 
having  been  assigned  by  the  payees  to  plain- 
tiff without  consideration.  Each  of  the  or- 
ders were  executed  and  delivered  on  April 
10,  1903,  and  the  suit  was  brought  on  them 
on  May  the  15th  following.  Two  garnish- 
ment cases,  based  upon  a  demand  of  W.  P.  H. 
McFaddln,  V.  Wiess,  and  W.  W.  Kyle 
against  D.  R.  Sims,  upon  which  suit  No. 
3,707  had  been  brought  and  was  x>endlng  in 
the  district  conrt,  were  consolidated  wltti 
this  case;  the  first  of  which  being  No.  S,707a 
and  styled  "W.  P.  H.  McFaddln  et  al.  ▼. 
Texas  &  New  Orleans  Ry.  Co.,  Garnishee,** 
and  the  second,  No.  3,707b,  styled  "W.  P.  H. 
McFaddin  et  al.  ▼.  F.  J.  &  R.  C.  Dnff, 
Garnishees."  The  writ  of  garnishment  In 
the  first.  No.  8,707a,  was  served  on  the  gar- 
nishee on  April  4,  1908,  and  the  writ  In  No. 
S,707b  was  served  on  the  garnishees  on  April 
16,  1903.  The  E.  L.  Wilson  Hardware  Com- 
pany was  Interpleaded  In  each  of  the  gamish- 
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ment  suits  by  the  respective  gamlshees,  and 
the  Texas  &  New  Orleans  Railway  Ck>mpany 
intervened  In  cases  No.  8,063  and  No.  S,707b, 
toA  McFaddln  et  alt.  were  interpleaded  In 
cause  No.  3,963.  Tbese  Interpleaders  and  in- 
terventions were  prior  to  the  consolidation. 
After  the  three  cases  were  consolidated,  the 
eonrt  entered  an  interlocutory  decree  adjudg- 
ing that  F.  J.  &  R.  C.  Duff  and  D.  W.  Glass- 
cock, composing  the  firm  of  F.  J.  &  R.  0. 
Dnff,  were,  as  to  $1,000  involved,  mere  stake- 
holders and  had  no  interest  in  the  fund  ex- 
cept as  stakeholders,  and  that  as  such  they 
bad  the  right  to  require  the  several  parties 
claiming  an  Interest  in  the  fund  to  Inter- 
plead with  one  another.  It  was  further  de- 
creed that  the  firm  of  F.  3.  &  R.  C.  Duff, 
who  were  originally  In  possession  of  $1,100, 
liad  the  right  to  subtract  therefrom  $100  as 
attorney's  fees,  and  that  they  pay  into  the 
reKlstry  of  the  court  $1,000,  to  abide  the  re- 
sult of  the  consolidated  suit,  and  that,  upon 
complying  with  said  order,  they  should  ba 
discharged  from  all  liability  to  the  plaintiff 
Wilson  Hardware  Company  or  to  the  gar^ 
nlshers,  McFaddln,  AVless,  and  Kyle,  and  to 
the  Texas  &  New  Orleans  Railway  Company. 
It  was  further  ordered  that  the  costs  in- 
curred in  the  cause  by  F.  J.  &  R.  C.  Dnff 
be  taxed  against  the  fund  in  court  to  abide 
the  final  decision  of  the  case.  The  final 
trial  of  the  cause  was  by  the  court  without 
a  Jury  and  resulted  In  a  Judgment  that  the 
m  h.  Wilson  Hardware  Company  take  noth- 
ing by  Its  suit,  that  W.  H.  P.  McFaddln,  V. 
WIess,  and  W.  W.  Kyle  be  paid  the  $1,000 
In  the  registry  of  the  court  which  had  been 
deposited  there  by  F.  J.  &  R.  C.  Duff,  and 
that  the  Texas  &  New  Orleans  Railway  Com- 
pany be  discharged  of  any  liability  In  so  far 
as  the  $1,000  Is  concerned.  Other  matters 
were  also  adjudicated;  but  as  the  B.  L, 
Wilson  Hardware  Company  has  alone  ap- 
pealed, and  as  the  right,  as  lietween  it  and 
McFaddln,  WIess,  and  Kyle,  to  the  $1,000 
paid  into  the  registry  of  the  court  on  its  in- 
terlocutory decree.  Is  only  Involved  in  this 
appeal,  we  deem  it  unnecessary  to  state  the 
otter  features  of  the  Judgment 

The  facts  are  undisputed  that  upon  April 
2,  1908,  and  prior  thereto,  Duff  &  Duff,  a 
law  firm  composed  of  F.  3.  and  R.  C.  Duff 
and  D.  W.  Glasscock,  were  the  attorneys  for 
D.  R.  Sims  in  a  suit  brought  by  blm  against 
tte  Texas  &  New  Orleans  Railway  Com- 
pany, which  suit  was,  on  April  2,  1908, 
settled  by  agreement,  and  the  railroad  com- 
pany authorized  Dnff  &  Duff  to  draw  upon  it 
for  the  sum  of  $1,100  in  payment  of  the  sum 
agreed  upon  in  the  settlement.  The  draft 
was  drawn  by  Duff  &  Duff  on  that  date, 
and  paid  by  the  company  on  April  18,  1003, 
to  the  collecting  bank  In  Houstoui  Tex.,  and 
the  proceeds  were  received  by  Duff  &  Dnff 
on  April  14,  1003.  On  April  4,  1903,  W.  P. 
H.  McFaddln,  V,  Wiess,  and  W.  W.  Kyle 
■oed  D.  B.  Sims  for  an  alle^d  Indebtedness 


of  about  $3,000,  and  sued  out  a  writ  of  gar- 
nishment against  the  Texas  &  New  Orleans 
Railway  Company,  which  was  served  upon 
the  company  through  its  local  agent  at 
Beaumont  on  the  same  day  it  was  issued; 
but  the  agent  on  whom  the  writ  was  served 
failed  to  notify  the  company's  officers  or 
agents  at  Houston  of  the  issuance  and  serv- 
ice of  the  writ  until  after  the  draft  was 
paid.  On  April  10,  1908,  D.  R.  Sims,  being 
indebted  to  E.  L.  Wilson  Hardware  Com- 
pany In  the  sum  of  $541.45,  drew  on  Duff  tt 
Duff  an  order  to  pay  such  indebtedness  to 
the  hardware  company  when  they  received 
the  money  from  the  Texas  &  New  Orleans 
Railway  Company.  D.  R.  Sims,  being  also 
Indebted  to  Wilson  Bros.  &  Co.  In  the  sum 
of  $4S4,  on  the  same  day  drew  his  order  in 
their  favor  on  Duff  &  Duff  for  such  amount, 
to  be  paid  when  they  collected  the  money 
from  said  railway  company.  This  order  was 
by  the  payees  transferred  and  assigned  to 
E.  L.  Wilson  Hardware  Company,  who,  on 
April  10,  1003,  presented  the  same,  as  well 
as  the  order  drawn  in  Its  favor,  to  Duff  & 
Duff  for  payment,  and  on  the  16th  of  April 
It  again  presented  both  orders  left  with 
them.  Upon  April  16, 1903,  McFaddln,  WIess, 
and  Kyle  procured  the  Issuance  of  a  writ  of 
garnishment  against  Duff  &  Duff,  which  was 
served  upon  them  on  that  day.  These  gar- 
nishment proceedings  are  the  parents  of 
cases  Nos.  3,707a  and  3,707b,  which  were  con- 
solidated with  case  No.  3,963.  The  draft, 
hereinbefore  mentioned,  drawn  by  the  rail- 
way company  in  favor  of  Duff  &  Duff,  was 
paid  by  B.  C.  Cushman,  the  treasurer  of 
the  company,  without  knowing  that  the  writ 
of  garnishment  had  been  served  on  the  rail- 
way company  through  its  local  agent  at 
Beaumont;  but,  if  Cushman  had  known  of 
the  writ  of  garnishment,  he  would  not  have 
paid  the  draft.  The  $1,000  paid  into  the 
registry  of  the  district  court  by  Duff  &  Duff 
in  obedience  to  the  Interlocutory  order  above 
mentioned  are  of  the  proceeds  of  said  draft. 
Under  these  undisputed  facts,  the  money 
paid  by  the  railroad  company  to  Duff  &  Duff, 
as  the  attorneys  of  D.  R.  Sims,  was  the 
money  of  Sims,  whose  right  to  It  was  not 
affected  by  the  writ  of  garnishment  thereto- 
fore sued  out  by  McFaddln,  Wiess,  and  Kyle 
and  served  on  the  company.  It  having  been 
paid  by  Its  treasurer,  after  the  railroad  com- 
pany had  been  served  with  the  writ  In  the 
manner  prescribed  by  law,  his  Ignorance  of 
the  Issuance  and  service  of  the  garnishment 
did  not  affect  Sims'  right  to  the  money  or  his 
right  to  appropriate  the  same  to  the  payment 
of  his  debts.  In  other  words,  no  lien  by  rea- 
son of  the  garnishment  extended  to  the 
money  In  the  hands  of  Sims'  attorneys  after 
It  had  been  paid,  for  garnishment  proceed- 
ings are  purely  statutory  and  cannot  be  ex- 
tended beyond  reaching  the  effects  of  a  de- 
fendant in  the  garnishees'  hands.  Noyes  v. 
Brown,  75  Tex.  458.    The  writ  of  garnish- 


Digitized  by 


Google 


442 


117  SOUTHWESTERN  BEPOBTBB. 


(ttx. 


meut  gives  the  creditor  a  Hen  on  tbe  debt  In 
so  far  as  It  restrains  tfae  garnishee  from  pay- 
ing It  over  to  the  original  debtor,  but  no 
further.  Shlnn  on  Attach.  &  Garnishment, 
fS  467,  487,  613.  As  Is  said  bj  Rood  on 
Gam.  S  192:  "Service  of  the  summons  on 
the  garnishee  renders  him  liable  to  plaintiff, 
from  the  time  of  service,  for  •  *  ♦  all 
debts  owing  him  by  the  defendant  at  tbe 
time  of  service;  and  he  cannot  escape  lia- 
bility to  the  plaintiff  therefor  by  afterwards 
•  •  •  paying  It  to  the  defendant  or  any 
one  else."  See,  also,  Jemlson  v.  Scarborough, 
66  Tex.  358;  Arthur  v,  Batte,  42  Tex.  159; 
Burk  V.  Hance,  76  Tex.  79,  13  S.  W.  163,  18 
Am.  St.  Rep.  28;  Planters'  Bank  v.  Flocek 
(Tex.  Civ.  App.)  43  S.  W.  589.  As  article  225, 
Sayles'  Ann.  Civ.  St  1897,  provides  that  It 
shall  not  be  lawful  for  the  garnishee  to  pay 
to  the  defendant  any  debt  or  deliver  him  any 
effects  after  the  service  of  the  writ  of  gar- 
nishment, we  are  unable  to  perceive  how  the 
railroad  company  can  be  heard  to  say  that  a 
Hen  attached  to  the  money  In  the  bands  of 
Duff  &  Duff  which  it  had  unlawfully  paid 
them  as  the  attorneys  for  Sims.  The  money 
paid  by  the  railway  company  to  Duff  &  Duif, 
as  the  attorneys  for  Sims,  not  being  affected 
by  the  garnishment  against  tbe  railway 
company,  and  the  execution  and  delivery  of 
the  two  orders  to  plaintiff  and  Wilson  Bros. 
&  Co.  by  D.  R.  Sims  on  Duff  &  Duff  on  April 
10,  1903,  six  days  prior  to  the  service  of  the 
garnishment  upon  Duff  &  Duff,  being  an  ab- 
solute assignment  and  transfer  of  D.  R. 
Sims'  interest  in  the  fund  in  Duff  &  Duff's 
hands  (StlUson  v.  Stevens  [Tex.  Civ.  App.]  23 
S.  W.  322;  Milmo  Nat  Bank  v.  Convery,  8 
Tex.  Civ,  App.  181,  27  S.  W.  828;  Beaumont 
Lumber  Co.  v.  Moore  [Tex.  Civ.  App.]  41 
S.  W.  181),  and  the  orders  having  been  pre- 
sented to  Duff  &  Duff  for  payment  prior  to 
the  service  of  the  writ  of  garnishment  on 
them,  the  plaintiff  E.  L.  Wilson  Hardware 
Company  was  entitled  to  the  money  so  as- 
signed it;  and  as  the  money  was,  under 
the  interlocutory  order,  paid  Into  the  registry 
of  the  court  the  plaintiff  was  entitled  to  a 
Judgment  as  against  all  tbe  parties  to 
the  consolidated  suits,  ordering  the  fund  paid 
to  it  out  of  the  registry. 

The  part  of  the  Judgment  against  plaintiff 
and  in  favor  of  McFaddin,  Wiess,  and  Kyle 
as  to  the  $1,000  paid  Into  the  treasury  being 
the  only  part  appealed  from  by  either  party 
(save  the  interlocutory  order  consolidating 
the  suits  and  ordering  the  fund  paid  Into  tbe 
registry,  which  Is  objected  to  and  assigned 
as  error  by  appellant  which  assignment  we 
are  not  prepared  to  sustain),  such  part  of  the 
Judgment  is  reversed,  and  Judgment  is  here 
rendered  in  favor  of  appellant  that  it  be 
paid  said  sum  of  money  deposited  into  tbe 
registry  under  said  interlocutory  order. 

Reversed  and  rendered  for  appellant 


MARTIN  et  al.  ▼.  BTJTNER  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Feb.  27, 

1909.     Rehearing  Denied  March  20,  1909.) 

1.  Justices  of  thb  Peace  (J  162»)— Appeai. 
AND  Ebbob — Effect  of  Appeax,. 

The  effect  of  an  appeal  from  a  jastice'* 
judgment  is  to  annul  the  judgment  and  the 
case  stands  in  the  county  court  for  trial  de 
novo,  and  the  justice's  judgment  has  no  effect 
in  any  case  subsequently  brought  between  the 
same  parties. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  603 ;   Dec.  Dig.  S  162.*) 

2.  Mauoioub  Pbosecdtion  (|  71*)— Actiohs 

— QUESTIOHB  fob   JUKY. 

Evidence  in  an  action  for  the  malicioa* 
suing  out  of  a  writ  of  sequestration  considered, 
and  keld,  that  the  giving  of  a  peremptory  in- 
struction to  find  for  defendant  was  error. 

[Ed.  Note.— For  other  cases,  see  Malicion* 
Prosecution,  Dec.  Dig.  {  71.*] 

Appeal  from  District  Court  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 
'  Action  by  O.  W.  and  Ella  Martin  against 
J.  C.  Butner  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed 
and  remanded.  , 

R.  S.  Phillips,  for  appellants.  J.  M.  Moore 
and  Brown  &  Bledsoe,  for  appellees. 

RAINET,  O.  J.  Appellants  brought  this 
suit  to  recover  damages  of  appellees  for  tbe 
alleged  willful,  malicious,  and  wrongful  su- 
ing out  of  a  writ  of  sequestration,  and  eject- 
ing them  from  certain  premises  held  by  them 
under  a  rental  contract  for  a  period  of  one 
year.  A  trial  resulted  In  a  Judgment  for  ap- 
pellees. The  trial  court  gave  the  following 
instruction,  which  is  assigned  as  error,  viz.: 
"Gentlemen  of  the  jnry,  you  are  intitmcted 
to  find  a  verdict  in  this  case  In  favor  of  the 
defendant  J.  C.  Butner  et  al.  The  court  gives 
you  this  Instruction  because  from  tbe  Judg- 
ments and  orders  of  the  Justice  court  intro- 
duced in  evidence  the  court  holds  that  there 
is  simply  a  question  of  law  raised,  and  not  a 
question  of  fact  and  hence  the  instructed 
verdict."  The  evidence  in  regard  to  the  or- 
ders of  the  Justice  court  referred  to  by  the 
court  in  its  charge,  shows  that  J.  C  Butner 
brought  an  action  of  forcible  detainer  In  the 
Justice  court  against  the  Martins  to  eject 
them  from  the  premises  here  in  question,  and 
recovered  a  Judgment  On  tbe  day  following 
the  rendition  of  said  Judgment  the  Justice 
of  the  peace  granted  a  new  trial.  The  case 
was  again  heard  and  Judgment  rendered  in 
favor  of  the  Martins.  From  this  last  Judg- 
ment Butner  regularly  perfected  an  appeal 
to  the  county  court.  The  case  was  regularly 
docketed  in  the  county  court  and  thereafter 
Butner  aippeared  in  the  county  conrt  and  ask- 
ed a  dismissal  of  the  case,  which  was  accord- 
ingly done.  Butner  also  brought  a  seques- 
tration suit  A  writ  of  sequestration  was 
Issued  and  levied,   and  the   premises   were 
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replevied  by  Botaer,  and  sabaequently  be  dis- 
missed tbe  sequestration  suit 

The  effect  of  tbe  appeal  by  Bntner  from  the 
Jnitlee's  Judt^ment  was  to  annnl  said  Judg- 
ment, and  tbe  case  stood  tn  tbe  county  court 
for  trial  de  novo,  as  if  originally  brougbt  In 
said  coart,  and  not  bavlng  been  dismissed 
for  some  Illegality,  or  insnfDciency  in  tbe 
manner  of  bringing  it  up,  said  justice's  Judg- 
ment bad  no  legal  force  or  effect,  and  this 
case  stood  alone  upon  its  merits,  irrespective 
of  tbe  action  of  the  Justice  court  Bender  v. 
Lockett,  04  Tex.  566;  Moore  v.  Jordan,  65 
Tex.  395;  Roberts  ▼.  McCamant  TO  Tex. 
743,  8  S.  W.  64S.  We  do  not  think  tbe  evi- 
dence on  tbe  merits  of  tbe  case  was  such  as 
warranted  the  court  in  giving  a  peremptory 
Instruction  to  find  for  the  defendant 

There  was  conflicting  testimony  on  tbe 
question  as  to  tbe  duration  of  the  rental  con- 
tract; the  Butners  testifying  that  the  Mar- 
tins contracted  for  the  premises  by  the  month 
only,  while  Mrs.  Martin  testified,  in  effect 
that  the  contract  was  for  a  year,  for  which 
she  was  to  pay  $25  and  board  the  Butners. 
This  conflict  raised  an  issue  that  required 
the  submission  of  tlie  case  to  the  Jury  for 
their  determination. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


POITEVENT  et  al.  v.  SCARBOROUGH. 

(Conrt  of  Civil  Appeals  of  Texas.  Jan.  2S, 
1909.  Supplemental  Opinion  Jan.  29,  1909. 
Rehearing  Denied  Feb.  18,  1900.) 

1.  Deeds  (8  119*)— Pubpose  or  Execution— 

QCESnOK  FOB  JUBT. 

Whether  a  second  deed  was  executed  by  de- 
fendants and  accepted  by  plaintiff  as  a  substi- 
tute for  the  original  deed,  or  solely  to  give  a 
more  specific  description  of  the  land  conveyed  to 
care  an  objection  of  a  lender  on  the  land  as  se- 
curity held  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  !  119.«] 

2.  Trespass  to  Tby  Title  (J  25*)  —  Limita- 
tions. 

In  an  ordinary  action  of  trespass  to  try  ti- 
tle, only  such  defenses  of  limitation,  not  includ- 
ing tbe  limitation  of  five  years,  as  pertains  to 
snch  action  are  applicable. 
_[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  i  25.*] 

i.  Evidence  (J  178*)— Bestt  and  Secondabt 
Evidence— Doss  op  Obiginai,  Deed. 

Where  the  loss   of  an   original   deed   was 

shown,  parol  evidence  as  to  its  execution  and 

cootents  was  admissible. 
[Ed.   Note.— For   other  cases,   see    Evidence, 

Cent  Dig.  H  580-594;   Dec.  Dig.  {  17a*] 

4.  Evidence  (8  158*)— Best  and  Secondabt 

Evidence. 

The  answer  of  a  witness  as  to  statements  in 
a  letter  was  objectlonabie  on  the  ground  that 
tile  letter  was  the  liest  evidence,  but  his  farther 
statement  that  he  had  lost  sight  of  the  land  in 
question,  and  thought  it  had  been  included  in  a 
•ale  to  A.  was  not  subject  to  such  objection. 

(Ed.   Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  g  518;   Dec.  Dig.  8  158.*] 


6.  JtTDouENT  (I  806*)— Mistake— CoBBEcnoN. 
Certain  land  sued  for  was  described  in  the 
petition  as  a  part  of  the  J.  B.  Win  leacne  sit- 
uate in  Polk  county,  Tez.,  beginning  on  the  N. 
E.  line  of  the  miompson  survey  where  the  N. 
W.  line  of  the  Win  crosses  the  Thompson  line. 
Thence  N.  60  El  with  the  said  Win  line  2,094 
varas  to  a  stake  on  the  N.  W.  line  of  the  A. 
Viesca  four  league  survey,  pine  8  in.  dia.,  pine 
4  in.  dia.,  and  a  post  oak,  all  marked  X.  Thence 
"B.  49  W."  with  said  Thompson  line  616  varas 
to  the  place  of  l>eginning,  containing  109  acres 
of  land.  The  judgment  followed  the  same  de- 
scription. Held,  that  the  letter  "B."  in  the  call 
"Thence  B.  49  W.  with  the  Thompson  line" 
was  a  clerical  error,  and  the  true  course  of  the 
line  being  established  as  N.  49  W.  by  the  call 
for  the  Thompson  line,  that  being  also  the  only 
direction  which  would  satisfy  the  call  for  quan- 
tity, the  judgment  was  not  fatally  defective,  but 
the  description  would  be  so  reformed. 

lEA.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  8  598;    Dec.  Dig.  8  306.*] 

6.  BouNDABiES  (8  8*)— Descbiption— Closino 

Link. 

Where  two  lines  of  a  description  have  been 
ascertained,  and  the  quantity  can  be  obtained  by 
connecting  the  termini  thereof  by  a  straight  line, 
the  description  wonld  be  so  closed  instead  of 
running  several  lines  of  ditterent  courses  and 
length  to  include  the  area  and  arrive  at  tbe  same 
result. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  8  68;   Dec.  Dig.  8  8.*] 

T.  Appeai.  and  Ebbob  (g  561*)— Statement  of 
Facts— Fobm-Stenogbapheb's  Notes. 
A  statement  of  facts,  consisting  of  the  ste- 
nographer's notes,  in  question  and  answer  form, 
in  violation  of  Acts  30th  Leg.  1907  (Called  Ses- 
sion) p.  509,  c.  24,  8  5,  was  objectionable,  and 
might  be  stricken  out  of  the  court's  own  motion. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  561.*] 

Appeal  from  District  Court,  Polk  County; 
L.  B.  Higbtower,  Judge. 

Trespass  to  try  title  by  A.  B.  Scarborough 
against  Mary  E.  Poitevent  and  husband. 
Judgment  for  plaintiff,  and  defendants  ap; 
peal.    Affirmed. 

T.  P.  Meece  and  8.  H.  German,  for  appel- 
lants.   P.  Campbell,  for  appellee. 

REESE.  J.  This  Is  a  suit  of  trespass  to 
try  title  by  A.  B.  Scarborough  against  Ju- 
nius Poitevent  and  his  wife,  Mary  E.  Poite- 
vent. Upon  trial  with  a  Jury  there  was  a 
verdict  for  plaintiff,  and  from  the  Judgment 
tbe  defendants  appeal. 

Plaintiff  claimed  title  under  an  alleged 
deed  from  defendants  executed  In  1881,  con- 
veying to  bim  all  the  land  owned  by  defend- 
ants in  tbe  Wlesca  and  Win  surveys  In  Polk 
county.  Tbe  tract  sued  for,  containing  109 
acres,  was  a  part  of  tbe  Win  survey,  and 
belonged  at  the  date  of  said  deed  to  appel- 
lants. This  deed  was  never  recorded,  and 
had  been  lost,  and  appellee  undertook  upon 
the  trial  to  establish  its  contents  by  parol. 
The  execution  of  the  deed  was  not  in  fact 
disputed,  but  it  was  contended  by  appellants 
that  it  did  not  Include  tbe  land  sued  for.  In 
1892  appellants  executed  to  appellee  a  deed 
conveying  to  him,  by  exact  and  full  descrlp- 
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tlon,  two  tracts  of  333  and  851  acres,  respect- 
ively, which  had  been  conveyed  by  the  former 
deed,  but  the  description  of  which  was  not 
satisfactory.  Appellants  contended  (1)  that 
the  tract  of  land  in  controversy  was  not  in- 
cluded in  the  first  deed;  and  (2)  that  the 
second  deed  was  given  and  accepted  in  sub- 
stitute of  the  first  deed  in  its  entirety.  Ap- 
pellee contended  that  the  tract  in  controversy 
was  included  in  the  first  conveyance,  and 
that  the  sole  purpose  of  the  second  deed  was 
to  correct  the  Insufficient  description  given  in 
the  first  deed  of  the  two  tracts  of  333  and 
851  acres,  in  accordance  with  the  require- 
ments of  a  loan  company  from  which  be  de- 
sired to  borrow  money  upon  the  security  of 
these  two  tracts  constituting  his  plantation 
tract,  for  the  purpose  of  discharging  his 
debt  to  appellants  for  the  purchase  money. 

The  court  submitted  to  the  jury,  by  an  ap- 
propriate Instruction,  the  issue  as  to  wheth- 
er the  second  deed  was  executed  by  appel- 
lants and  accepted  by  appellee  as  a  substitute 
for  the  first  deed.  This  charge  was  assailed 
by  the  third,  fourth,  and  seventh  assignments 
of  error  on  the  ground  that  the  second  deed 
appeared  on  its  face  to  be  a  substitute  of  the 
first  deed,  and  the  court  should  have  so  in- 
structed the  Jury.  The  contention  is  based 
upon  the  following  language  in  the  deed  fol- 
lowing a  speclfle  description  of  the  two 
tracts  conveyed:  "These  lands  being  the 
same  lands  sold  to  said  A.  B.  Scarborough  on 
the  2d  March,  1881,  and  described  said  deed 
dated  March  2,  1881,  and  delivered  to  said 
Scarborough,  conveying  said  lands  to  him. 
This  deed  being  made  to  give  a  more  full  and 
complete  description  of  said  lands."  There 
was  also  a  recital' that  the  consideration  was 
the  payment  of  the  purchase-money  notes 
mentioned  in  the  first  deed,  "which  were  giv- 
en for  the  purchase  money  of  the  lands  here- 
inafter described."  There  was  evidence  suffi- 
cient to  show  that  In  fact  the  purpose  of  the 
second  deed  was,  as  alleged  by  appellee,  sole- 
ly to  give  a  more  full  and  specific  description 
of  the  two  tracts,  on  which  he  wished  to  pro- 
cure a  loan,  the  loan  company  objecting  to 
the  description  given  in  the  first  deed  of  the 
said  two  tracts,  and  that  it  was  not  the  in- 
tention that  the  title,  already  conveyed  to 
the  tract  in  controversy,  should  be  affected  by 
this  second  deed.  We  do  not  think  it  so 
clearly  appears  from  the  terms  of  the  second 
deed  that  it  was  given  and  accepted  as  an 
entire  substitution  of  the  first  deed  as  to  re- 
quire the  court  to  so  construe  it.  The  court 
did  not  err  in  submitting  the  issue  to  the 
Jury,  and  their  verdict  upon  this  issue  was 
amply  supported  by  the  evidence. 

There  Is  no  merit  in  the  second,  fifth,  and 
sixth  assignments  of  error.  There  was  no  is- 
sue of  estoppel  in  the  case,  nor  did  the  stat- 
ute of  limitation  of  five  years  apply.  The 
suit  was  an  ordinary  action  Of  trespass  to 
try  title,  and  only  such  defenses  of  limita- 
tion as  pertains  to  such  action  were  appll- 
cabla 


No  error  is  presented  by  the  tenth  and 
eleventh  assignments  of  error.  The  loss  of 
the  first  deed  was  abundantly  shown  as  a 
predicate  for  the  introduction  of  parol  evi- 
dence as  to  its  execution  and  contents. 

What  we  have  said  disposes  of  the  twelfth 
assignment  of  error,  which  is  without  merit. 

The  thirteenth  assignment  of  error  assails 
the  ruling  of  the  court  in  sustaining  the  ob- 
jections of  plaintiff  to  certain  statements  of 
Junius  Poitevent  in  reply  to  a  cross-inter- 
rogatory propounded  to  him  by  appellee ;  the 
objection  being  that  the  letter  referred  to  in 
the  answer  was  the  best  evidence.  In  so  far 
as  this  answer  referred  to  statements  in  the 
letter  this  objection  was  properly  sustained. 
The  statement,  however,  "I  had  lost  sight  of 
this  109  acres,  and  thought  it  was  included 
in  the  sale  to  Andress,"  was  not  subject  to. 
this  objection,  and  was  improperly  excluded. 
This  fact  was  shown  by  other  testimony 
without  objection,  and  this  error  appears  to 
us  to  have  been  harmless. 

The  land  sued  for  is  thns  described  in  the 
third  amended  original  petition  upon  which 
the  case  was  tried:  "Being  a  part  of  the  J. 
B.  Win  league  situate  in  Polk  connty,  Texas, 
and  described  thus:  Beginning  on  the  N.  E. 
line  of  the  Thompson  survey  where  the  N.  W. 
line  of  the  Win  crosses  the  Thompson  line. 
Thence  N.  60  E.  with  the  said  Win  line  2,004 
varas  to  a  stake  on  the  N.  W.  line  of  the  A. 
Vlesca  four  league  survey,  pine  8  In.  dla., 
pine  4  In.  dla.,  and  a  post  oak,  all  marked  X. 
Thence  B.  49  W.  with  said  Thompson  line 
616  varas  to  the  place  of  beginning.  C!on- 
talnlng  109  acres  of  land."  In  the  Judg- 
ment the  land  has  the  same  description,  omit- 
ting "Being  a  part  of  the  J.  B.  Win  leaerae 
situated  in  Polk  county,  Texas,"  and  giving 
only  the  boundaries  as  above  set  out  and 
the  number  of  acrea  There  was  a  general 
demurrer  to  the  petition,  but  it  does  not 
appear  from  the  record  that  it  was  presented 
or  acted  upon.  It  was  urged  as  a  ground  for 
a  new  trial  that  neither  the  petition  nor  the 
Judgment  described  any  land,  and  that  tho 
Judgment  was  on  this  account  void.  To  his 
answer  to  the  motion  for  a  new  trial  appel- 
lee attached  the  affidavit  of  A.  C.  Garvey. 
a  surveyor,  that  he  had  surveyed  the  109 
acres  in  controversy;  that  he  had  examined 
the  field  notes  given  in  the  petition  and  Judg- 
ment, and  from  them  he  could  locate  and 
Identify  the  tract  It  does  not  appear  wheth- 
er the  court  in  refusing  the  new  trial  re- 
garded this  affidavit.  Referring  to  the  de- 
scription, it  will  be  seen  that  there  is  given 
the  beginning  point  and  the  course  and  dis- 
tance of  the  first  line:  N.  60  B.  with  the 
Win  line  2,094  varas.  The  last  line  of  the 
survey  is  "B.  49  W.  with  the  Thompsm  line 
616  varas  to  the  beginning."  Clearly  the  B. 
is  a  clerical  error,  and  is  Intended  either  for 
N.  or  S.  The  true  course  of  this  line  Is  fur- 
ther shown  by  the  call  for  the  Thompson  line, 
whatever  that  may  be.  If  we  assume  that  it 
is  N.  49  W^  then  It  appears  that  a  straight 
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line^  nm  from  the  end  of  the  first  line  to  the 
end  of  the  last  line,  called  for  in  the  descrip- 
tlono  given,  will  Inclnde  within  the  bonnd- 
arlea  thus  found  108  acres,  substantially  the 
onmber  of  acres  called  for  In  the  surrey, 
making  a  tract  of  land  of  the  following 
boundaries: 


Call. 


Now,  if  we  assume  that  the  B.  is  intended, 
for  S.,  making  this  last  line  S.  49  W.  to  the 
beginning,  and  there  meeting  the  first  line, 
whose  direction  to  the  beginning  would  be 
S.  60  W.,  the  two  lines  would  be  so  nearly 
parallel  that  a  straight  line  connecting  them 
would  indude  a  tract  so  very  much  smaller 


than  109  acres  that  that  theory  must  be  dis- 
carded. In  this  way  It  Is  shown  with  rea- 
sonable certainty  that  the  last  line  should 
read,  instead  of  B.  49  W.,  N.  40  W.  Whitak- 
er  V.  Poston  (Tenn.)  110  S.  W.  1023 ;  C!ombs 
V.  Virginia  Iron  &  O.  Co.,  106  S.  W.  816,  82 
Ky.  Law  Rep.  601. 

Having  disposed  of  this  difficulty,  it  re- 
mains to  determine  whether,  with  the  two 
lines  thus  run,  and  the  quantity  to  be  con- 
tained, the  tract  can  be  identified  with^ucb 
reasonable  certainty  as  is  required.  We  have 
seen  that  one  single  straight  line  connecting 
the  two  lines  given,  and  fqrmlng  a  triangle, 
would  include  108  acres,  or  substantially  the 
quantity  of  land  called  for,  leaving  only  one 
call  to  be  supplied.  Now  the  same  result  can 
be  attained  by  connecting  the  two  lines  by 
three  or  more  lines  so  run  at  dUferent  courses 
and  of  different  lengths  as  to  include  the 
proper  area,  but  this  cannot  be  done  by  sup- 
plying Just  lines  as  missing,  making  a  sur- 
vey of  four  sides.  A  little  examination  will 
show  that  if  a  straight  line  connecting  the 
two  lines  given  will  just  include  the  proper 
area,  two  lines  connecting  the  ends  of  the 
two  lines  as  given  cannot  be  so  run  as  to  in- 
clude this  area,  but  it  may  be  done  by  running 
any  number  over  two — zigzagging  in  and  out. 
With  reasonable  certainty  it  may  then  be 
concluded  that  In  the  field  notes  as  given  in 
the  i)etltion  and  Judgment,  only  one  call  is 
omitted,  and  not  three  or  more,  and  having 
arrived  at  this  conclusion,  the  supplying  of 
the  missing  line  is  easy,  and  can  be  done  with 
reasonable  certainty,  as  shown  by  the  sketch 
aforesaid. 

We  should  have  hesitated  to  arrive  at  this 
conclusion  but  for  the  authority  of  the  opin- 
ion of  the  Supreme  C!ourt  in  Mansel  v.  Cas- 
tles, 93  Tex.  414,  55  S.  W.  559.  In  that  case, 
according  to  the  field  notes  of  the  land  given 
in  the  Judgment,  the  survey  did  not  dose,  as 
in  this.  It  could  be  made  to  close  by  several 
line  of  different  lengths  and  courses  so  run 
as  to  include  the  necessary  quantity  of  land. 
It  could  also  be  made  to  close  by  a  straight 
line  connecting  the  ends  of  two  of  the  given 
lines,  which  would  Include  the  proper  quan- 
tity. In  these  circumstances  the  court  held 
that  it  was  more  reasonable  to  suppose  that 
only  one  line  was  omitted  than  several,  and 
adopted  that  conclusion,  supplying  the  omit- 
ted call  and  so  constructing  the  survey.  The 
question  arose  In  a  proceeding  to  correct  a 
mistake  in  a  Judgment,  for  all  practical  pur- 
poses, identical  with  the  mistakes  here.  The 
Supreme  Court  went  so  far  as  to  hold  that 
no  such  proceeding  was  necessary,  and,  re- 
versing the  decision  of  the  Court  of  Civil  Ap- 
peals, dismissed  the  case.  A  careful  exami- 
nation of  the  opinion  shows  that  the  only 
difference  between  the  facta  of  that  case  and 
this  Is  that  in  that  case  one  of  four  calls  were 
omitted,  and  in  this  case  one  of  three.  The 
reasoning  of  the  opinion  is  in  our  Judgment 
exactly  applicable  to  the  present  case,  sb  the 
following  quotation  will  show:    "It  is  appar- 
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ent  at  a  glance  that  there  Is  a  mistake  in  the 
field  notes.  There  are  but  three  lines  called 
for,  and  the  third  line,  while  it  calls  to  run 
to  the  beginning,  simplr  runs  back  on  the 
second.  It  thus  becomes  obvious  that  one 
or  more  calls  have  been  inadvertently  omit- 
ted. Running,  then,  the  first  two  calls,  we 
%et  two  lines  at  right  angles  to  each  other. 
Recurring  then  to  the  beginning  point,  and  es- 
tablishing the  last  line  by  reversing  the  call 
for  Its  course  and  by  running  the  distance 
called  for,  we  get  another  line  at  right  angles 
to  the  first,  and  approximately  of  the  same 
length  as  the  second.  By  supplying  another 
line  running  from  the  end  of  the  second  to 
the  north  end  of  that  so  established,  we  com- 
plete a  parallelogram  which  contains  a  frac- 
tion of  an  acre  over  87%  acres — the  number 
called  for  In  the  description.  It  is  true  that 
the  requisite  number  of  acres  may  be  obtain- 
ed by  running  three  or  more  lines  between  the 
end  of  the  second  line  and  the  beginning  of 
the  last;  but  if  such  had  been  the  case.  It  is 
highly  improbable  that  they  would  all  have 
been  omitted,  while  the  omission  by  mistake 
of  the  calls  for  one  line  in  a  set  of  field  notes 
Is  a  matter  of  not  infrequent  occurrence. 
While,  therefore,  the  proposition  that  the 
calls  of  the  description  in  question  correct 
themselves,  and  show  the  land  intended  to 
be  described  is  not  capable  of  mathematical 
demonstration,  yet  that  it  is  true  Is  reason- 
ably certain.  Upon  such  certainty  we  act  in 
all  the  highest  concerns  of  life,  and  it  is  suf- 
ficient for  the  purposes  of  the  law."  Upon 
the  authority  of  that  case  we  think  the  as- 
signments of  error  presenting  the  objection 
of  appellants  to  the  petition  and  judgment 
should  be  overruled.  See,  also,  Sanger  v. 
Roberts,  92  Tex.  817.  48  S.  W.  1;  Gallup  ▼. 
Flood  (Tex.  Civ.  App.)  108  S.  W.  426. 

What  we  have  heretofore  said  disposes  of 
the  fifteenth  assignment  of  error.  None  of 
the  assignments  of  error  or  the  various  propo- 
sitions thereunder  present  any  grounds  for 
reversing  the  judgment. 

Chief  Justice  PLEASANTS,  while  agreeing 
in  the  disposition  of  the  case  under  the  con- 
trolling authority  of  Mansel  ▼.  Castles,  su- 
pra, is  Inclined  to  doubt  the  soundness  of  the 
doctrine  therein  announced,  and  discussed  In 
this  opinion. 

The  judgment  is  affirmed. 

For  statement  of  facts  in  this  case  there  Is 
sent  up  the  stenographer's  notes,  in  question 
and  answer  form,  in  total  disregard  of  Acts 
aOtH  Leg.  19i)7,  p.  509,  c.  24,  t  5.  No  objec- 
tion having  been  made  to  the  statement  of 
facts,  we  have  not  stricken  It  out  on  our  own 
motion,  which  might  have  been  done.  Ex- 
perience soon  disclosed  that  the  practice  of 
sending  up  the  stenographer's  notes  in  ques- 
tion and  answer  form  was  a  very  inefficient 
way  of  presenting  the  facts  to  the  appellate 
vonrt,  and  the  passage  of  the  act  In  question 


was  the  result.    The  provisions  of  thU  stat- 
ute must  be  observed. 
Affirmed. 

Supplemental  Opinion. 

Our  first  conclusion  In  the  case  was  that 
the  assignments  of  error  presenting  the  ob- 
jection to  the  petition  and  judgment  for  fail- 
ure to  describe  the  land  should  be  sustained, 
and  the  judgment  of  the  trial  court  reversed 
on  this  ground,  and  this  decision  was  an- 
nounced. A  closer  investigation  of  the  an- 
thorities,  however,  particularly  the  case  of 
Mansel  t.  Castles,  93  Tex.  414,  65  S.  W.  559, 
cited  in  the  opinion,  has  led  ns  to  conclude 
that  our  first  conclusion  and  decision  was  er- 
roneous. We,  therefore,  upon  our  own  mo- 
tion set  aside  our  first  decision,  and  affirm  the 
judgment. 

Affirmed. 


TEXAS  *  N.  O.  R.  CO.  v.  McCOT.t 

(Court  of  Civil  Appeals  of  Texas.  March  3, 
1909.     Rehearing  Denied  Match  24,  1900.) 

1.  Es'iDENCE  (I  53914*)— Expert  Evidence — 
Competency  of  Witness. 

A  locomotive  engineer  of  17  years'  experi- 
ence, who  was  familiar  with  the  construction 
of  engines  and  tenders  and  their  coupling  ap- 
paratus, was  competent  to  testify  as  an  eniert 
as  to  the  dangers  of  a  peculiar  coupling  of  an 
engine  based  on  a  full  description  ot  it. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  Si  2350-2352;    Dec.  Dig.  S  539^.*] 

2.  Appeai.  and  Ebsob  (S  882*)— Objeotioit  to 
Evidence  —  Review  —  Estofpel    to    Com- 

FI.AIN. 

A  party  who,  on  the  cross-examination  of 
a  witness,  after  the  overruling  of  an  objection 
to  his  testimony,  brings  out  all  the  evidence 
objected  to  cannot  complain  of  the  evidence. 

['Ed.  Note. — For  other  cases,  see  Appeal  anl 
Error,  Cent  Dig.  {  3591 ;   Dec.  Dig.  §  882.*] 

8.  Damages  ({  158*)— Pkbsonai.  Injubxes— 
Petition— Evidence. 

A  petition,  in  an  action  for  personal  In- 
juries, which  alleges  that  plaintiff  was  per- 
manently incapacitated  to  perform  any  mental 
or  physical  labor,  is  sufiScient,  in  the  absence 
of  a  special  exception,  to  authorize  the  admis- 
sion 01  evidence  that  plaintiff's  mental  condi- 
tion was  impaired  in  every  way. 

[Ed.   Note. — Fdr  other  cases,   see   Damages, 
Cent.  Dig.  {t  441-446;    Dec  Dig.  §  158.*] 

4.  Appeai.  and  Ebbob  (S  1050*)— HABMi.Esa 
Ebbob  —  E^BONEous  AdiIibsion  of  Evi- 
dence. 

Where,  in  an  action  for  personal  injuries, 
evidence  that  plaintiff  conid  not  co-ordinate  his 
movements,  that  he  did  not  have  the  ability  to 
direct  the  movements  of  one  hand,  and  that  he 
did  not  have  the  mental  condition  to  do  so,  and 
that  his  mental  condition  was  Impaired,  was 
received  without  objection,  defendant  could  not 
complain  of  the  admission  of  evidence  that 
ilaintiff's  mental  condition  was  in  every  way 


[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1050.*] 
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5.  Appeai.  and  Ebbob  (I  882*)— Objkohon  to 
EviDEHCB— Review— Estoppel   to   Object. 

A  party  cannot  object  to  evidence  brought 
«at  in  response  to  Ills  questions  on  cross-exam- 
ination. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3591 ;   Dec.  Dig.  {  882.*] 

6.  Uasteb  and  Sebvant  ({  289*)— Irjubt  to 

SeBVANT  —  GONTBIBUTOBT     MEOUOEMCE  — 

Questions  fob  Jubt. 
Whether  an  engine  wiper  in  a  roundhouse, 
iajared  in  assisting  in  coupling  a  tender  to  an 
eagine,  as  ordered  by  his  foreman,  was  guilty 
of  contributory  negligence  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,   Dec  Dig.  i  289.*] 

7.  Habteb  awd  Servant  (J  153*)— Dangbbs 

OF    BlCPLOTIfENT — OBLIGATION     OF     MaSTEB 

TO  Infobm  Sebvant. 

Where  an  engine  wiper  in  a  roundhouse 
was  ignorant  of  the  dangers  of  coupling  a  ten- 
der to  an  engine,  and  was  inexperienced  and 
the  company  knew  it,  the  company  was  bound 
to  inform  hun  of  the  peculiar  dangers  attending 
the  service,  before  directing  him  to  assist 
therein. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  814-317;  Dec.  Dig.  { 
153.*] 

8.  Tbial  (§  260*)  —  Instbuotions  —  Refusai. 
OF  Instructions  Covxbed  bt  Those  Given. 

It  is  not  error  to  refuse  a  charge  covered 
by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  651-659;   Dec.  Dig.  i  260.*] 

9.  Masteb  and  Servant  (g  295*)— Injuby  to 
Servant— Assumption  of  Risk— Evidence 

— iNSTBUCnONS. 

Where,  in  an  action  for  injuries  to  an 
employs  while  assisting  in  coupling  a  tender 
to  an  engine,  the  evidence  showed  that  the 
employs  waa  an  engine  wiper  In  th»  round- 
boose;  that  he  was  ignorant  of  the  dangers  at- 
tending the  coupling ;  that  he  was  inexperienced 
in  snch  work ;  and  that  the  foreman  ordered 
him  to  assist  in  the  coupling,  without  inform- 
ing him  of  the  dangers— an  instruction  that, 
if  the  dimger  of  making  the  coupling  in  the  posi- 
tion attempted  b:^  the  employe  was  a  risk  that 
was  known  to  him,  or  was  so  obvious  that  a 
person  of  ordinary  intelligence,  with  such 
knowledge  and  experience  as  the  employs  had, 
would  have  learned  of  and  avoided  it.  he  as- 
sumed the  risk,  defeating  a  recovery  sufficiently 
sabmitted  the  issue  of  assumption  of  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1168-1179;  Dea  Dig. 
I  295.*] 

10.  Masteb  and  Sebvant  ({  218*)— Asstjup- 
IION  OF  Risk.  . 

An  employs  does  not  assume  the  risk 
which  his  ignorance  and  inexperience  prevent 
him  from  knowing. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  601-609;  Dec.  Dig.  8 
21&*] 

11.  Tbiai.  (i  252*)— Instbuotions— Issues. 

A  charge  on  an  issue  not  made  by  the 
evidence,  and  withdrawn  in  the  charge  of  the 
court,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  68ft-612;   Dec.  Dig.  i  252.*] 

12.  Tbiai,  (|  125*)— ABOtniENT  of  Counski^ 
Appeal  to  Prejudice. 

The  argument  of  counsel  for  a  negro,  su- 
ing for  a  personal  injury,  made  to  a  jury  of 
white  men  that  the  negro  was  entitled  to  the 
same  rights  in  court  as  a  white  man,  and  was 


equal  to  the  white  man  before  the  law,  was 
merely  an  argument  for  justice,  and  was  not 
objectionable  as  appealing  to  the  prejudice  ot 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  303-307;    Dec.  Dig.  S  125.*] 

13.  Trial  (|  133*)— Aboument  of  Counsel. 

Where  the  court,  in  an  action  by  a  negro 
for  personal  injuries,  charged  the  jurv  of  white 
men  that  plaintiCTs  race  had  nothing  to  do 
with  the  case,  the  error,  if  any,  in  the  argu- 
ment of  plaintiff's  counsel  that  the  negro  was 
equal  to  the  white  man  before  the  law,  etc., 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  316 ;   Dec.  Dig.  i  133.*] 

14.  Damaqes  (§  132*)— Personal  Injubies— 
Excessive  Damages. 

A  strong,  vigorous  ne^ro,  21  years  old, 
earning  $1.50  a  day,  was  injured  by  having  hia 
head  crushed  in  such  a  manner  as  to  cause 
blood  to  run  out  of  one  of  his  ears  for  11  days, 
and  to  cause  a  fracture  of  the  skull  at  the  base. 
An  operation  was  necessary,  and  a  piece  of 
the  skull  was  removed.    One  side  was  partially 

garalyzed,  and  he  did  not  have  a  free  use  of  his 
ands,  and  his  miad  was  impaired.  His  in- 
juries were  permanent  His  eyesight  was  af- 
fected, 80  that  he  had  double  vision,  and  that 
condition  was  iiermanent  He  would  never  be 
able  to  perform  any  work.  Held,  that  a  ver- 
dict for  $9,000  was  not  excessive. 

[E3d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  81  178,  872-385,  396;  Dec.  Dig.  i 
132.*] 

Appeal  from  District  Court,  Harris  Couii* 
ty;   Norman  O.  Klttrell,  Jndge. 

Action  by  Leon  McCoy  against  the  Texas 
ic  New  Orleans  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  and  Lane, 
Jackson,  Kelley  ft  Wolters,  for  appellant 
Ewing  &  Ring,  for  appellee. 

FLY,  J.  This  salt  Is  based  on  a  claim  for 
damages  arising  from  personal  injuries  sus- 
tained by  appellee,  an  employ^  of  appellant, 
while  engaged  in  coupling  a  tender  to  a  loco- 
motive. It  was  alleged  that  appellee  was 
employed  as  an  engine  wiper  in  the  round- 
house of  appellant,  in  the  city  of  Houston, 
but  that  on  April  22,  1907,  he  was  directed  by 
his  foreman  to  assist  In  coupling  a  tender  to 
a  new  engine,  which  bad  &■  coupling  appara- 
tus consisting  of  three  s^arate  bars  which 
bad  to  be  manipulated  at  the  same  time  in 
making  a  coupling,  and  which  could  not  be 
accomplished  with  reasonable  safety  to  the 
employSs  without  three  men  being  engaged  in 
the  coupling,  one  for  each  bar;  that  In  en- 
deavoring to  hold  up  the  middle  and  one  of 
the  side  bars  appellee  got  underneath  them, 
and  sought  to  guide  them  into  the  sockets  of 
the  engine,  and  his  head  was  caught  between 
the  bars  and  crushed  as  they  came  together. 
He  pleaded  his  youth  and  inexperience  and 
ignorance  of  the  danger.  Appellant  filed  a 
general  demurrer  and  general  denial,  and 
pleaded  contributory  negligence  and  assumed 
risk.    A  trial  by  Jury  resulted  in  a  verdict 
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and  Judgment  for  appellee  In  the  sum  of  |9,- 
000. 

The  evidence  sbows  that  appellee,  a  negro 
about  21  years  of  age,  was  in  the  employ  of 
appellant  as  an  engine  wiper,  and  was  order- 
ed by  his  foreman  to  assist  in  coupling  a 
tender  which  had  three  bars,  the  largest  in 
the  middle,  to  a  locomotive.  To  do  this  the 
three  bars  had  to  be  raised  and  held  so  that 
each  would  enter  a  socket  in  the  engine.  The 
bars  were  rounded  at  the  ends,  so  that  they 
were  smaller  there  than  at  other  points,  and 
would  the  more  readily  enter  the  sockets. 
Upon  the  rounded  corners  of  the  ends  of  the 
bars  striking  the  sockets  they  would  glide 
into  them,  and  this  would  suddenly  bring  the 
bars  closer  together.  Appellee,  being  igno- 
rant and  inexperienced  in  the  work  of  coup- 
ling such  a  tender  and  locomotive,  placed  his 
bade  towards  the  tender  with  his  arms  under 
one  of  the  side  bars  and  the  middle  bars, 
wtiich  were  very  heavy,  and  with  his  head 
between  the  bars  guided  them  to  the  sockets, 
and  when  they  slipped  in  they  were  suddenly 
brought  against  appellee's  head,  inflicting  se- 
rious and  permanent  injury  on  him.  He  was 
not  warned  by  the  foreman  of  the  dangers  in- 
cident to  the  work,  although  he  knew  of  the 
lnezi)erlence  of  appellee,  and  knew  of  the 
dangers  of  the  service. 

The  first  and  third  assignments  of  error  as- 
sail the  action  of  the  court  in  refusing  to 
strike  out  the  testimony  of  J.  B.  Hanks,  who 
testified  that  he  had  been  in  the  railroad 
business  23  years,  during  17  years  of  which 
be  was  a  locomotive  engineer,  and  that  he 
was  familiar  with  the  construction  of  en- 
gines, locomotive  engines  and  tenders  and 
their  coupling  appurtenances.  He  also  tes- 
tified: "I  am  familiar  with  the  coupling  ap- 
paratus of  these  three  bar  engines."  He 
then  explained  that  the  bars  were  rounded 
at  the  ends  so  that  they  would  enter  the 
sockets,  and  that  when  they  so  entered  they 
would  move  towards  each  other  with  great 
force,  and  that  no  inexperienced  man  should 
undertake  the  task  of  coupling  the  tender  to 
such  an  engine,  and  that  it  would  take  three 
men  to  safely  perform  such  a  coupling.  Ail 
of  this  was  testified  to  without  objection ;  but 
on  ttie  cross-examination  it  was  elicited  that 
the  testimony  of  the  witness  as  to  the  coup- 
ling of  three  bar  engines  was  based  on  a  coup- 
ling he  saw  made  with  such  an  engine  after 
the  institution  of  this  suit  Appellant  then 
moved  the  court  to  exclude  all  the  testimony 
of  the  witness  as  an  expert  with  reference 
to  the  proper  method  of  coupling  the  three 
bar  engines,  on  the  ground  that  be  was  not 
an  expert  The  witness  on  further  examina- 
tion stated  that  he  had  seen  engines  coupled 
thousands  of  times,  but  had  only  .once  seen 
a  three  bar  engine  coupled.  He  further  stat- 
ed: "I  would  know  Just  as  well  how  to  prop- 
erly make  a  coupling  on  this  kind  of  an  en- 
gine as  If  I  had  done  it  a  thousand  times. 
♦  ♦  ♦  From  my  experience  as  an  engineer 
I  am  able  to  tell  of  the  dangers  and  methods 


of  making  a  coupling  on  this  particular  en- 
gine ;  without  my  experience  as  an  engineer, 
I  could  not  tell  of  them.  I  would  not  know 
of  them."  The  witness  fully  qualified  him- 
self as  an  expert  in  the  coupling  of  trains. 
He  was  skilled  in  that  particular  trade,  and 
he  could  have  testified  aa  to  the  dangers  of 
the  peculiar  coupling  of  the  «iglne  in  ques- 
tion, upon  a  full  description  of  tt,  without 
ever  having  seen  it ;  and,  if  it  appeared  that 
he  was  fully  acquainted  with  the  mechanism 
and  operation  of  the  peculiar  coupling,  it 
would  not  matter  whether  he  gained  his 
knowledge  by  having  examined  it,  and  having 
seen  It  in  operation  one  time  or  a  thousand 
times.  It  was  a  matter  pertaining  to  his 
trade  or  calling.  The  fact  that  the  witness 
had  seen  the  coupling  in  operation  only  once 
might  go  to  the  weight  of  his  testimony,  but 
not  to  the  compet^icy  of  it  The  court  did 
not  err  in  refusing  to  strike  out  the  evidence. 
In  this  connection  it  may  be  noted  that  after 
appellant  had  objected  to  all  the  testimony  of 
the  witness  Hanks,  be  was  again  cross-exam- 
ined by  appellant,  and  all  of  the  evidence  ob- 
jected to  again  brought  out  and  It  Is  In  no 
position  to  object  to  the  evidence. 

Appellant  objected  to  the  statement  of  the 
witness  Dr.  Kyle,  in  connection  with  the  con- 
dition of  appellee,  that  "bis  mental  condition 
is  Impaired  in  every  way,"  the  ground  of  ob- 
jection being  that  there  was  no  pleading  to 
sustain  it  It  was  alleged  In  the  petition  that 
appellee  was  "permanently  incapacitated  to 
perform  any  mental  or  physical  labor."  That 
is  a  general  allegation,  but  sufficient.  In  the 
absence  of  a  special  exception  to  it,  to  autliOF- 
Ize  the  admission  of  the  evidence.  Further, 
the  evidence  objected  to  was  brought  out  on 
the  cross-examination,  and  practically  the 
same  evidence  had  passed  unchallenged  in 
another  part  of  the  cross-examination.  Ap- 
pellant objected  to  the  one  statement  alone, 
and  before,  in  tbe  cross-examination,  the 
witness  stated:  "Cannot  co-ordinate  his  move- 
ments; be  has  the  power,  but  he  hasn't  tbe 
ability  to  direct  the  movements  with  that 
hand  that  he  can  with  tbe  rli^t,  nor  has  he 
tbe  mental  condition  to  do  so.  His  mental 
condition  is  also  impaired."  That  went  in 
without  objection.  Appellant  is  in  no  posi- 
tion to  complain.  A  party  has  no  right  to 
object  to  evidence  brought  out  in  response  to 
his  questions  on  cross-examination. 

The  charges  complained  of  In  tbe  fourth 
and  fifth  assignments  are  not  open  to  the 
criticisms  directed  against  them.  The 
charge,  considered  as  a  whole,  presents  the 
law  of  the  case  in  a  dear  manner.  Tbe  Jury 
was  instructed  that  appellee  could  not  re- 
cover unless  he  had  exercised  ordinary  care 
in  his  endeavor  to  couple  the  tender  and  lo- 
comotive. The  charge  presented  every  issue 
raised  by  the  facts. 

The  sixth  assignment  of  error  is  disposed 
of  by  our  conclusions  of  fact  It  cannot  t>e 
said,  as  a  matter  of  law,  that  appellee  waa 
guilty  of  contributory  negligence  In  placing 


Digitized  by 


Google 


Tex.) 


HALL  T.  COOK. 


449 


Us  head  between  the  bars.  The  question 
waa  one  for  the  Jury.  He  was  young  and  in- 
experienced, and  appellant  knew  It,  and 
should  have  warned  him  of  the  dangers  in- 
cident to  the  service  required  of  him.  Ap- 
pellee was  ordered  to  perform  a  service  out- 
side of  the  regular  line  of  his  employment, 
and  It  was  the  first  time  that  he  had  ever 
performed  such  service;  and,  being  Ignorant 
and  inexperienced,  and  these  facts  being 
Icnown  to  appellant's  foreman,  appellee 
should  have  been  Informed  of  the  peculiar 
dangers  that  attended  the  service.  Railway 
T.  Hughes,  22  Tex.  Civ.  App.  134,  54  S.  W. 
264. 

So  far  as  the  special  charge  on  assumed 
risk  was  correct  and  applicable  to  the  facts, 
it  was  given  In  the  charge  of  the  court,  and 
the  court  properly  refused  to  give  the  charge 
requested  by  appellant  The  charge  Ignores 
the  facts  that  appellee  was  Ignorant,  and  bad 
never  before  undertaken  to  couple  an  en- 
gine with  three  bars,  and  could  have  known 
nothing  of  the  dangers  attendant  upon  such 
service.  The  court  Instructed  the  Jury:  "If 
yon  believe  from  the  evidence  that 'the  dan- 
ger of  making  the  coupling  in  the  position 
as  attempted  by  plaintiff  was  a  risk  that  was 
known  to  him,  or  that  It  was  one  that  was 
80  open  or  obvious  that  a  person  of  ordinary 
bitelllgence,  with  such  knowledge  and  expe- 
rience as  plaintiff  had,  if  any,  would  have 
learned  of  and  avoided  by  the  use  of  ordi- 
nary care  in  the  performance  of  his  duties, 
then  plaintiff  is  deemed  In  law  to  have  as- 
snmed  the  risk,  and  if  yon  so  find,  let  the 
verdict  be  for  the  defendant."  That  charge 
was  amply  sufficient,  and  the  requested 
charge  was  not  the  law  of  the  case.  Appel- 
lee couM  not  have  assumed  risks  which  bis 
Ignorance  and  inexperience  prevented  him 
from  knowing.  Railway  v.  Renz,  24  Tex.  Civ. 
App.  835,  59  8.  W.  280;  Rice  v.  Dewberry 
(Tex.  Civ.  App.)  93  S.  W.  715, 

The  charge,  the  rejection  of  which  is  com- 
plained of  in  the  eighth  assignment  of  er- 
ror, was  properly  refused,  because  It  sought 
to  inject  an  issue  not  made  by  the  evidence, 
and  which  had  been  withdrawn  In  the  charge 
of  the  court  from  the  Jury.  The  court  In- 
stmcted  the  Jury  that  the  only  ground  of 
n^llgence  relied  on  by  appellee  was  the  fall- 
nre  to  Instruct  him  as  to  the  dangers  of  the 
service,  and  the  court  very  properly  would 
not  permit  appellant  to  drag  In  something 
tbat  conld  only  tend  to  confuse  the  minds  of 
the  Jury. 

Counsel  for  appellee.  In  his  closing  address 
to  the  Jury,  reminded  the  Jury,  composed  of 
white  men,  that  his  client  was  a  negro,  and 
ttiat  he  felt  sure  that  they  would  not  permit 
racial  prejudice  to  influence  their  verdict, 
snd  that  be  was  entitled  to  the  same  rights 
hi  conrt  as  the  white  man,  and  stood  on  the 
lame  plane,  and  was  the  equal  of  the  white 
man  before  the  law.     The  appeal  was  not 


to  any  race  prejudice,  but,  on  the  other  hand, 
was  an  appeal  for  Justice,  and  8  reminder 
that  the  laws  of  Texas  know  no  color,  and 
we  do  not  feel  inclined  to  hold  that  it  was 
Improper.  But  If  it  was  not  a  legitimate  ap- 
peal, it  was  rendered  harmless  by  an  instruc- 
tion to  the  Jury  by  the  court  that  the  race 
of  appellant  had  nothing  to  do  with  the  case. 
How  prejudice  and  passion  could  be  aroused 
in  the  minds  of  a  Texas  Jury  of  white  men 
in  favor  of  a  negro,  by  the  Information  that 
the  latter  had  the  same  rights  before  the 
law  as  a  white  man.  Is  Inconceivable  to  us, 
and  no  attempt  is  made  to  show  how  they 
could  have  been  engendered,  and  yet  it  Is 
urged  that  the  speech  caused  the  Jury  to  ren- 
der an  excessive  verdict.  Appellee  was, 
when  hurt,  a  strong,  vigorous  negro,  about  21 
years  of  age,  and  earning  $1.50  a  day.  His 
head  was  crushed  in  such  a  manner  that  the 
blood  ran  out  of  one  of  his  ears  for  11  days. 
His  skull  was  fractured  at  the  base,  and  an 
operation  became  necessary  to  take  out  the 
clotted  blood.  One  side  Is  partially  paralyz- 
ed. A  piece  of  the  skull  was  removed,  and 
appellee  has  not  a  free  use  of  bis  hands,  and 
his  mind  was  Impaired.  It  was  in  evidence 
that  he  will  never  be  able  to  perform  any 
work.  His  injuries  are  permanent.  His  eye- 
sight Is  affected,  so  that  he  has  double  vi- 
sion, and  that  condition  of  the  eyes  Is  per- 
manent. These  injuries,  considered  with  the 
suffering  endured  by  appellee,  completely  an- 
swer the  complaint  as  to  excess  in  the  ver- 
dict 
The  Judgment  is   affirmed. 


HAI/L  V.  COOK  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  8| 

1909.    Rehearing  Denied  March  24,  1909.) 

1.  Tbial  (§  139*)  —  Questions  fob  Jubt  — 
Weiohtof  Evidence. 

Questions  as  to  the  weight  of  evidence  are 
for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §332;   Deo.  Dig.  1139.  •] 

2.  CONTBACTS   (§   350*)— Action   fob  Pbicb— 

CONTBACT  FOB  BOBINO  WELI/— EVIDENCE. 

In  an  action  for  the  contract  price  of  l>or- 
ing  a  well,  evidence  held  to  show  tbat  the  well 
was  cased  as  far  as  it  was  possible  to  do  so  on 
account  of  an  obstruction  caused  by  a  broken 
drill  rod. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  g  1819;   Dec  Dig.  {  350.*] 

3.  Contracts  (§   305*)— Action   fob  Pbice— 
Waiveb  of  Right  to  Completion. 

Where,  after  a  well  had  been  bored  800 
feet,  but  had  not  been  cased  to  the  bottom  with 
3-inch  casing,  as  required  by  the  contract,  to  the 
knowledge  of  the  owner,  though  the  contractor 
claimed  that  the  contract  had  been  completed, 
the  owner  contracted  for  further  boring,  and 
a.^reed  that  tbe  casing  of  the  well  should  be  con- 
tinued with  2-inch  casing,  he  treated  the  con- 
tract for  the  800  feet  as  completed,  and  waived 
the  requirement  of  3-inch  casing. 

[Ed,    Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  {  1398;   Dec.  Dig.  f  805.»] 
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4.  Fbacds,  Statotk  of  <i  44*)— Aobeementb 
Not  to  be  Perfobhed  Within  a  Yeab. 

A  verbal  contract  with  a  firm  that  they 
should  bore  a  well  500  feet,  and,  if  a  sufficient 
flow  of  water  was  not  obtained  at  that  depth, 
that  they  should  continue  to  bore  to  800  feet 
unless  caused  to  stop  by  the  other  party  before 
reaching  that  depth,  was  not  within  the  statute 
of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §  66 ;  Dec.  Dig.  {  44.*] 

5.  Trial  (|  307*)— Deuberatioh  op  Jcbt— 
Taking  Papers  to  Jubt  Roou. 

Where  an  original  petition  in  an  action  was 
not  used  as  evidence  in  the  trial,  it  was  not  en- 
titled to  be  taken  by  the  jury  upon  retirement. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  733,  734 ;  Dec  Dig.  {  307.*] 

0.  Trial  (S  307*)— Delibebation   of  Jdby— 

Taking  Papers  to  Juby  Room. 

Where  the  opposite  party  agreed  in  writing 
that  expected  testimony  of  an  absent  witness 
was  true  and  a  paper  containing  a  statement 
thereof  was  admitted  in  evidence,  the  paper  al- 
so containing  a  statement  of  what  another  per- 
son would  testify  to,  the  other  person  having 
been  a  witness  at  the  trial,  the  court  did  not 
err  in  refusing  to  permit  the  jury  to  take  the 
paper  with  them  in  their  retirement. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  732,  734,  735 ;    Dec.  Dig.  {  307.*] 

Appeal  from  Atascosa  County  Court;  W. 
M.  Abernetby,  Judge. 

Action  by  Walter  Cook  and  others  against 
W.  S.  Hall.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Geo.  M.  Martin  and  W.  W.  Walling,  for  ap- 
pellant. J.  W.  Preston  and  James  Raley,  for 
appellees. 

JAMES,  C  J.  The  amended  petition  of 
Walter  Cook  alleged  a  contract  to  bore  a  well 
for  appellant  Hall  500  feet  deep  for  $400,  and 
to  bore  from  500  feet  on  to  and  not  exceeding 
800  feet  for  ?2  per  foot,  and  that,  after  reach- 
ing a  depth  of  800  feet,  defendant  made  a 
new  contract  with  plaintiff  to  continue  bor- 
ing, which  plaintiff  did  for  a  distance  of  90 
feet,  at  a  price  of  $2.25  per  foot  The  plead- 
ing alleged  that  the  original  contract  was 
verbally  made  with  plaintiff  and  M.  Bowyer, 
of  the  firm  of  Cook  &  Bowyer,  on  or  about 
February  5,  1906,  that  they  were  to  bore  500 
feet,  and,  if  a  sufficient  flow  of  water  was  not 
obtained  at  that  depth,  they  were  to  continue 
to  bore  to  800  feet,  unless  caused  to  stop  by 
defendant  before  reaching  said  depth;  that 
Cook  &  Bowyer  commenced  the  work  on  or 
about  February  18,  1906,  and  bored  to  800 
feet  in  compliance  with  the  ■  agreement, 
whereby  defendant  owed  them  $1,000,  and 
paid  them  $S0O,  leaving  a  balance  of  $200 
then  due  them;  that  about  that  time  the  firm 
of  Cook  &  Bowyer  dissolved,  and  the  latter 
assigned  to  plaintiff  the  outfit  and  all  claims 
due  the  firm,  including  said  balance  of  $200; 
that  afterwards  plaintiff  and  defendant  en- 
tered into  a  further  contract  to  continue  bor- 
ing the  well,  plaintiff  agreeing  to  go  as  deep 
as  he  could,  and  defendant  agreeing  to  pay 
at  the  rate  of  $2.25  per  foot;  that  according- 


ly plaintiff  went  on  boring,  and  bored  90  feet 
further,  when  an  unavoidable  accident  occur- 
red, the  breaking  of  a  drill  rod,  an  accident 
liable  to  occnr,  and  which  does  occur,  wltb 
the  most  careful  and  experienced  well  borers, 
and  one  that  cannot  be  anticipated  and  pre- 
vented, and  when  such  accident  occurs  the 
work  must  stop  unless  the  drill  rod  be  re- 
moved; and  that  plaintiff  spent'14  days,  with, 
experienced  band^  and  approved  machinery 
and  appliances,  endeavoring  to  remove  the 
same,  but  wholly  failed,  without  fault  on  his 
part,  and  then  ceased  work  on  or  about  Jan- 
uary 15,  1907.  The  prayer  was  for  the  afore- 
said balance  of  $200  and  for  $202.50  for  said 
90  feet    Plaintiff  recovered  the  full  amount 

The  first  assignment  of  error  states  that 
a  new  trial  should  have  been  granted  because 
the  evidence  discloses  that  the  well  was  to  be 
cased  to  tho  bottom,  and  this  was  not  done. 
Questions  of  evidence  are  for  the  Jury,  and 
we  find  evidence  in  the  record  that  the  well 
was  cased  as  far  as  this  was  possible  on  ac- 
count oi  the  broken  rod.  The  statement  of 
Byron  Mills  is :  "There  was  upon  the  ground 
about  50  feet  of  2-inch  casing,  and  only  about 
20  feet  of  this  was  placed  in  the  well  for  the 
reason  that  the  same  could  not  be  driven  any 
deeper  into  the  well  because  there  was  some 
obstruction  In  the  well."  This  tends  to  show 
that  the  well  was  cased  as  far  as  the  obstruc- 
tion, and  as  far  at  It  was  possible  to  do  so. 

The  second  assignment  is  that  a  new  trial 
should  bare  been  granted  because  plaintiffs 
agreed  to  case  the  well  800  feet  deep  with  3- 
inch  casing,  and  failed  to  do  so.  The  evi' 
dence  shows  that  they  had  cased  it  with  3- 
inch  casing  for  a  depth  of  only  633  feet  By 
the  contract  defendant  was  to  furnish  all 
casing;  and  the  original  understanding,  as 
testified  to  by  Mr.  Hall,  was  that  if  they  had 
to  go  deeper  than  800  feet  the  size  of  the 
casing  was  to  be  reduced  to  2  inches.  It  ai>- 
pears  that,  when  the  second  contract  was  en- 
tered into  to  go  beyond  the  800  feet,  Mr.  Hall 
knew  that  the  well  was  not  cased  to  its  full 
depth.  He  testified:  "After  this  delay,  they 
got  the  ptunp,  and  plaintiff  Cook  came  to  the 
work  to  attempt  to  clean  out  the  hole  to  the 
bottom  of  the  well  that  Alanls  bad  drilled, 
and  In  which  he  had  failed  to  pnt  down  the 
casing  according  to  contract  Cook  said  that 
be  had  cleaned  out  the  well  to  the  bottom, 
but  that  it  had  immediately  caved  in  again 
and  filled  up,  so  that  he  could  do  nothing 
with  it  Cook  then  told  me  that  be  could  not 
put  down  the  3-inch  casing,  and  that  we 
would  have  to  change  the  contract  to  2-inch 
casing,  and  after  I  had  talked  with  Mr.  Alien 
I  agreed  to  this  change."  From  this  it  is 
plain  that  Mr.  Hall  waived  the  stipulation 
about  3-lnch  casing,  and  agreed  to  change  to 
2-lnch  casing,  and  the  evidence  shows  that 
the  latter  was  then  put  down  inside  the  it- 
Inch  casing  from  the  top  of  the  well  to  the 
obstruction  at  the  bottom.    It  appears  that 
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all  tbls  occurred  when  Cook  was  claiming 
tliat  the  contract  as  to  the  SOO  feet  had  been 
completed;  and  If  Hall  then  knew  that  it 
was  not  cased  the  fnll  distance,  and  agreed  as 
above  stated,  he  treated  it  as  completed,  and 
waived  the  requirement.  See  Laud  &  Oil  Co. 
T.  Drilling  Co.,  34  Tex.  Civ.  App.  33,  77  S.  W. 
974. 

The  third,  fourth,  and  fifth  assignments 
present  nothing  that  this  court  can  reverse 
tbe  judgment  for. 

The  sixth  and  seventh  assignments  we 
most  overrule  for  the  reason  that  plaintiff  al- 
leged and  proved  an  assignment  from  Bowyer 
to  hioL  The  one  contract  was  a  continua- 
tion of  the  other,  and,  according  to  Mr.  Hall, 
the  second  contract  was  contemplated  when 
the  first  one  was  entered  Into. 

The  eighth  is  overruled  for  the  reason  that 
the  statute  of  frauds  has  no  application  to 
the  facts  of  this  case. 

The  ninth  Is  overruled  for  the  reason  that 
the  original  petition  was  not  used  as  evidence 
in  the  trial,  and  hence  was  not  entitled  to  be 
taken  by  the  Jury  In  the  retirement 

The  tenth  complains  that  the  written  state- 
ment of  what  an  absent  witness,  Byron  MUls, 
would  testify  to,  which  was  a  part  of  the  ev- 
idence, was  not  allowed  to  be  taken  by  the 
jury  in  their  retirement  The  paper  appears 
in  the  statement  of  tacts  as  follows:  "The 
defendant  then  offered  in  evidence  the  testi- 
mony of  the  absent  witness,  Byron  Mills,  as 
contained  in  defendant's  application  for  a 
continuance  on  account  of  the  absence  of  said 
witness;  the  plaintiffs  having  agreed  in  writ- 
ing filed  herein  that  said  expected  testimony 
from  said  witness  was  true,  as  follows :  That 
Brron  Mills  began  work  upon  the  well  named 
in  plaintiffs'  petition,  which  was  shortly  aft- 
er the  witness  Antonio  Furates  left  the  work, 
and  that  there  was  npon  the  ground  about  50 
feet  of  2-lnch  casing,  and  that  only  about  20 
feet  of  this  was  placed  In  the  well,  for  the 
reason  that  the  same  could  not  be  driven  any 
deeper  into-  the  well  because  there  was  some 
obstruction  in  the  well,  and  that  Fuentes  will 
testify  that  he  was  working  on  the  well  when 
all  the  2-lnch  casing  was  put  down  by  the 
plaintiffs  up  to  the  time  when  all  but  about 
50  feet  was  placed  in  the  well,  and  that  when 
be  left  the  well,  there  was  about  50  feet  of 
2-inch  casing  left  on  the  outside,  and  that 
tbls  was  the  casing  found  there  by  the  wit- 
ness Fuentes  in  the  works  upon  the  well." 
This  paper,  it  will  be  seen,  contains,  not  only 
a  statement  of  what  Mills  would  testify  to, 
but  what  another  witness,  Fuentes,  would 
testify  to.  Fuentes  was  a  witness,  and  testi- 
fied at  the  trial.  It  will  also  be  observed 
that  the  agreement  related  only  to  the  testi- 
mooy  of  Mills,  and  the  assignment  of  error  is 
that  tlie  court  erred  in  not  permitting  the 
]ary  to  take  with  them  the  evidence  or  state- 
ment of  Mills.  If  the  statement  of  Mills  had 
been  separate  or  detached  from  the  other,  it 


would  still  be  a  question  whether  or  not  it 
was  "written  evidence"  as  is  intended  by  ar- 
ticle 1303,  Sayle's'Ann.  Civ.  St  1807;  Green 
V.  Gresham,  21  Tex.  Civ.  App.  603,  53  S.  W. 
3S2.  But  the  paper  contained  other  matter 
than  the  testimony  of  Mills,  and,  as  a  whole, 
it  would  not  have  been  proper  to  allow  it  to 
go  to  the  Jury. 

We  are  unable  to  sustain  the  eleventh  as- 
signment 

Not  finding  any  error  of  law,  and  not  being 
able  to  say  that  the  Jury  erred  in  their  solu- 
tion of  the  facts,  and  having  considered  all 
the  points  raised,  the  judgment  wUl  have  to 
be  affirmed. 


COMMERCE  COTTON  OIL  CO.  v.  CAMP. 
(Court  of  Civil  Appeals  of  Texas.  Feb.  20, 
1909.     Rehearing  Denied  March  20,  1909.) 

1.  Master  and   Sebvant  (|  291*)— Injuries 
TO  Servant— Actions— iNSTBucnoNs. 

In  an  action  against  a  cotton  oil  company 
for  the  death  of  an  employ^  by  the  falling  of  a 
maaa  of  cotton  seed  bulla,  it  was  improper  to  in- 
struct that  if  decedent  performed  hia  work  "in  a 
way  that  was  usual  in  the  bullhouae— that  is,  to 
dig  holes  for  the  purpose  of  keeping  the  apouts 
cleared,  if  that  waa  usual,  and  if  any  were  dug" 
— where  there  was  no  evidence  that  aigging  holes 
waa  usual,  though  there  was  evidence  that  de- 
cedent, who  had  only  worked  five  nights  previ- 
ously, had  so  performed  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1138-1130;  Dec.  Dig.  I 
201.*] 

2.  Master  and  Servant  (|  265*)- Death  of 
Servant— Negugencb— Presumptions. 

The  mere  fact  that  decedent  was  killed 
while  working  in  defendant's  cotton  oil  com- 
pany hullhouse  by  a  falling  of  a  mass  of  cotton 
seed  bulla  does  not  create  a  presumption  of  neg- 
ligence of  the  company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  881,  898,  955;   Dec  Dig. 

3.  Master  and  Servant  (J  85*)— Employer's 
Dirrr  to  Servant. 

An  employer  does  not  insore  the  safety  of 
his  employe,  being  bound  only  to  use  ordinary 
care  for  his  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senant  Cent  Dig.  {  136;   Dec.  Dig.  §  85.*] 

4.  Master  and  Servant  (g  291*)— Death  or 
Servant— Instructions— Negligence. 

Where,  in  an  action  for  the  death  of  an  em- 
ploy6,  the  court  instrncted  that  contributory 
negligence  would  not  be  presumed  in  the  absence 
of  evidence  to  the  contrary,  and  that  decedent 
was  presumed  to  have  used  due  care  for  his  own 
safety,  it  was  error  to  refuse  to  instruct  that  no 
presumption  of  negligence  arose  from  the  mere 
happening  of  the  accident,  and  that  an  employ- 
er 18  only  bound  to  use  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  1140-1144;  Dec.  Dig.  { 
201.*] 

5.  Master  and  Servant  (|  232*)— Death  op 
Servant— Instructions. 

In  an  action  against  a  cotton  oil  company 
for  the  death  of  an  employs  caused  by  a  caving 
of  a  mass  of  cotton  seed  hulls,  it  waa  error  to 
refuse  to  instruct  that  if  decedent  went  to  sleep, 
and  while  .asleep  the  bulls  in  flowing  from  a 
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diute  covered  him,  and  be  was  thereby  suffocat- 
ed there  could  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  232.*]    " 

Appeal  from  District  Court,  Hunt  County ; 
T.  D.  Montrose,  Judge. 

Action  by  Mrs.  Cora  Camp  against  the  Com- 
merce Cotton  Oil  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  B«- 
versed  and  remanded. 

Harry  P.  lAwther,  Looney  &  Clark,  and 
Mulkey  &  Hamilton,  for  appellant.  Jobn  A. 
Stone,  Jr.,  and  Fiersou  &  Staines,  for  appel- 
lee. 

BOOKHOUT,  J.  This  suit  was  Instituted  by 
appellee  on  February  27,  1907,  as  the  sole 
Burrirlng  parent  of  Oscar  Camp,  against  tlie 
appellant.  Commerce  Cotton  Oil  Company, 
to  recover  damages  for  the  death  of  said  Os- 
car Camp.  Appellee's  second  amended  orig- 
inal petition,  upon  which  the  case  went  to 
trial,  alleged  the  employment  by  appellant  of 
her  said  son  without  her  consent  to  shovel 
hulls  in  its  hullbouse.  She  alleged  the  youth 
and  inexperience  of  her  said  sonr  that  be 
was  a  boy  but  15  years  of  age,  and  inex- 
perienced In  the  operation  of  machinery  and 
the  danger  attendant  upon  great  banks  of 
hulls  being  banked  up  and  piled  up  in  a  build- 
ing, and  that  he  was  too  young  to  have  Judg- 
ment or  discretion  as  to  the  danger  attendant 
thereupon;  and  that  be  did  not  have  Judg- 
ment and  discretion  as  to  his  own  personal 
safety  in  the  work  that  be  was  employed  to 
do  by  appellant.  She  alleges  that  the  work 
that  her  son,  Oscar  Camp,  was  employed  to 
do  and  put  to  work  at  was  very  dangerous 
work ;  that  the  hulls  were  packed  to  a  great 
height,  and  that  steep  embankments  and  prec- 
ipices of  compact  hulls  bung  out  over  the 
space  where  her  said  son  was  put  to  work ; 
that  be  was  required  to  work  up  in  and  sur- 
rounded b:^  the  bulls ;  that  it  was  dangerous 
and  hazardous  by  reason  of  the  fact  that  the 
bulls  would  pile  up  and  accumulate  and  top- 
ple over  and  fall  in  large  quantities,  and  that 
the  work  was  even  dangerous  for  a  man  of 
mature  years  to  work  at ;  that  upon  the  day 
and  date  of  the  death  of  Oscar  Camp  the  bull- 
bouse  was  almost  full  of  bulls,  being  filled 
within  a  few  feet  of  the  front,  and  that  par- 
ties hauled  hulls  away  from  said  hullbouse 
from  the  front  end  during  the  day  prior  to 
the  death  of  Oscar  Camp,  and  that  the  taking 
away  of  said  bulls  weakened  the  support  of 
the  great  mass  of  hulls  in  the  hullbouse,  and 
caused  them  to  fall  down  and  slough  off; 
that  bulls  were  treacherous  and  dangerous  to 
work  in,  l>ecause  it  was  hard  to  extricate  one 
when  Involved  In  them,  and  they  would  yield 
and  give;  that  the  company  knew,  or  should 
have  known,  of  the  danger  of  such  work; 
that  this  15  year  old  child  was  put  to  work 
under  these  conditions,  and  that  the  said 
child  did  not  know  of  the  dangers;   that  he 


had  not  been  warned  of  the  dangers  by  the 
managers  of  the  appellant  She  also  alleges 
that  appellant  put  her  said  son  to  work  at 
night  at  this  hazardous  work,  and  that  the 
hullbouse  was  provided  with  insufficient 
lights  for  the  safe  prosecution  of  said  work. 
She  alleges  that,  while  pursuing  the  employ- 
ment as  set  out,  he  was  killed  by  suffocation 
by  bulls  caving  In  on  him,  and  submerging 
him,  and  that  be  was  buried  in  said  hulls. 
She  alleges  that  appellant  was  negligent  In 
putting  her  minor  child  to  do  such  hazardous 
work,  and  In  allowing  and  permitting  him  to 
work  in  this  hazardous  position,  and  in  as- 
signing him  also  to  this  dangerous  work  at 
night  She  alleges  his  earning  capacity  at 
$600  per  annum ;  that  on  account  of  the  neg- 
ligent careless,  and  Indifferent  manner  that 
appellant  operated  Its  business  In  its  bull- 
house  and  Its  negligence  in  employing  such  in- 
experienced youth  for  sncb  work,  and  not 
warning  him  of  the  dangers,  and  without  any 
negligence  on  her  part,  she  had  lost  the  value 
of  his  services  during  minority  in  the  sum  of 
?4,000',  and  that,  after  minority,  he  would 
have  continued  to  contribute  to  her  support 
in  the  sum  of  $8,000.  Appellant  answered  by 
general  and  special  demurrers,  general  de- 
nial, and  by  special  answer  that  Oscar  Camp 
was  employed  by  appellee's  consent,  and  de- 
nied that  the  work  of  shoveling  hulls  was 
dangerous,  and  that,  if  the  work  was  danger- 
ous, the  same  was  open  and  apparent  and 
that  be  assumed  the  risk ;  that  the  death  of 
Oscar  Camp  was  caused  by  bis  own  negli- 
gence; that  appellee  was  fully  cognizant  of 
the  work  her  son  was  employed  to  do;  and 
that  she,  with  such  knowledge,  consented  to 
his  employment  and  was  guilty  of  contribu- 
tory negligence.  Appellant's  demurrers  were 
overruled,  and  tl\e  case  was  tried  before  a 
Jury,  and  resulted  in  a  verdict  and  Judg- 
ment for  appellee  for  $2,500.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  an 
appeal  was  perfected  to  this  court 

Appellant  assigns  as  error  the  fifth  para- 
graph of  the  court's  charge  as  follows:  "If 
you  from  believe  from  the  evidence  that  at 
the  time  alleged  In  plaintiff's  petition,  that 
while  deceased,  Oscar  Camp,  was  engaged  la 
the  performance  of  his  duties  as  employ^  of 
the  defendant,  that  he  was  performing  them 
in  a  way  that  was  usual  In  the  hullbouse — 
that  is,  to  dig  boles  for  the  purpose  of  keep- 
ing the  spouts  cleared,  it  that  was  usual, 
and  If  any  were  dug — and  that  defendant 
knew,  or  by  the  use  of  ordinary  care  could 
have  bad  such  knowledge,  that  said  holes,  if 
any,  were  dug  and  permitted  and  acquiesced 
in  such  way  of  keeping  clear  of  said  spouts, 
and  did  not  forbid  same,  and  If  you  further 
believe  that,  in  digging  said  holes  for  said 
purpose,  the  said  Oscar  Camp  exercised  ordi- 
nary care  for  bis  own  safety,  and  if  you  be- 
lieve from  the  evidence  that  the  failure,  if 
any,  on  the  part  of  tbe  defendant  to  forbid 
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the  digging  of  said  boles  on  the  part  of  the 
defendant  for  the  purpose  of  clearing  said 
8pout8  was  negligence  as  that  term  is  de- 
fined in  this  charge,  and  that  as  a  proximate 
cause  of  said  negligence,  if  any,  on  the  part 
of  the  defendant,  said  Oscar  Camp  was  sub- 
merged and  covered  up  in  said  holes  and  his 
life  was  crushed  out  and  he  was  smothered  to 
death,  then  you  will  find  for  the  plaintiff." 
The  proposition  presented  is  that  there  Is  no 
evidence  authorizing  the  submission  of  the 
issue  embraced  in  this  charge.  We  do  not 
concur  in  this  proposition.  There  was  evi- 
dence tending  to  show,  and  which  would 
have  Justified  a  finding,  that  Chess  Crowson, 
the  night  foreman  of  the  mill  and  a  brother 
of  the  superintendent,  or  day  foreman,  saw 
Oscar  Camp  and  George  Taylor,  a  companion 
of  Oscar  Camp,  on  a  previous  night,  digging 
a  hold  in  the  cotton  hulls,  and  did  not  forbid 
them  or  warn  them  of  the  danger.  However, 
we  think  this  charge  Is  subject  to  criticism 
In  the  use  of  the  language  that  if  they  be- 
lieved "while  deceased,  Oscar  Camp,  was  en- 
gaged in  the  performance  of  his  duties  as 
employe  of  defendant,  that  he  was  perform- 
ing them  in  a  way  that  was  usual  In  the  hull- 
house;  that  is,  to  dig  holes  for  the  purimse 
of  iceeplng  the  spouts  cleared,  if  that  was 
usual,  and  If  any  were  dug,"  etc.  The  evi- 
dence did  not  show  that  to  dig  holes  in  hulls 
to  keep  the  spouts  clear  was  usual  in  appel- 
lant's hnilhouse.  There  was  evidence  that 
Oscar  Camp  dug  holes  in  the  hulls  for  the 
purpose  of  keeping  the  spouts  cleared,  but 
there  was  no  evidence  that  other  employes 
had  done  so,  or  that  it  was  usual  for  any  em- 
ployC  other  than  Oscar  Camp  to  dig  such 
holes.  Oscar  Camp  worked  at  night  and  had 
only  worked  five  nights  prior  to  his  death. 
We  are  not  prepared  to  say,  however,  that 
the  Jury  were  misled  by  this  language  of  the 
cliarge. 

The  court  at  the  request  of  plaintiff  gave  a 
special  charge,  as  follows :  "Tou  are  charged 
that  contributory  negligence  will  not  be  pre- 
sumed, and  In  the  absence  of  evidence  to  the 
contrary,  the  deceased,  Oscar  Camp,  Is  pre- 
sumed to  have  nsed  such  due  care  for  his 
own  safety."  Error  is  assigned  to  the  giving 
of  this  special  charge  without  at  the  same 
time  giving  two  special  chari^  requested  by 
defendant  as  follows :  "(1)  Sou  are  instruct- 
ed that  from  the  mere  happening  of  the  ac- 
cident to  Oscar  Camp  in  this  case  there  arises 
no  presumption  of  negligence.  (2)  A  master 
is  not  an  insurer  of  the  safety  of  his  servant, 
and  tlie  law  Imposes  no  greater  obligation 
upon  him  than  that  he  should  use  ordinary 
care  for  his  servant's  safety."  This  assign- 
ment must  be  sustained.  The  charges  re- 
qoested  by  defendant  announce  correct  prop- 
ositions of  law.  2  Labatt  on  Master  and 
Servant,  1 883,  and  anthorltieB  cited  in  note  1 ; 
also  volnme  1,  {  24,  and  authorities  cited  In 
note  2.    The  trial  court,  having  instructed 


the  jury  that  contributory  negligence  will  not 
be  presumed  in  the  absence  of  evidence  to  the 
contrary,  and  that  the  deceased,  Oscar  Camp, 
Is  presumed  to  have  used  due  care  for  his 
own"  safety,  should  upon  request  have  in- 
structed them  as  to  the  legal  presumptions 
in  favor  of  defendant  as  set  out  in  the  re- 
quested charges. 

Error  is  assigned  to  the  action  of  the  court 
In  refusing  a  special  charge  requested  by  de- 
fendant as  follows:  "If  you  believe  from 
the  evidence  that  while  Oscar  Gamp  was  in 
the  defendant's  hullhouse  on  the  night  of 
December  16,  1906,  engaged  in  the  work  of 
shoveling  hulls  from  under  the  chute,  he  laid 
down  and  went  to  sleep,  and  that  while  asleep 
the  hulls  in  flowing  from  the  chute  or  con- 
veyor covered  him  up,  and  he  was  thereby 
suffocated,  you  will  find  for  the  defendant" 
This  assignment  must  he  sustained.  While 
there  was  evidence  tending  to  support  the 
verdict,  that  the  death  of  Oscar  Camp  re- 
sulted from  a  large  quantity  of  hulls  breaking 
off  and  falling  upon  him,  causing  his  death, 
the  Jury  under  the  evidence  might  have  found 
that  such  was  not  the  cause  of  his  death, 
but  that  he  laid  down  and  went  to  sleep  In 
the  hulls,  and  that  the  hulls  flowing  from  the 
chute  covered  him  up  and  caused  him  to  be 
suffocated.  The  requested  charge  presented 
this  Issue  affirmatively,  and  should  have  been 
given. 

For  the  errors  pointed  out,  the  Judgment  ia 
reversed  and  the  cause  remanded. 


tANTRT-SHARPB  OONTRAOnNG  CO.  T. 

McCRACKBN. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   11, 

1909.     Rehearing  Denied  March  18,  1909.) 

1.  Master  and  Skbvant  (J  189*)— Fellow 
Servants— "Vice  Pmncipal." 

Authority  to  employ  and  discharge,  em- 
ployes renders  an  employ^  a  "vice  principal," 
regardless  of  his  grade  of  service. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  448;    Dec  Dig.  I  189.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  73ia-7316,  7827.] 

2.  Masteb  and  Sebvant  ((  189*)  — Fellow 
Sebvants—Yice  PbinoifaI/— Sufekintend- 
ino  contbol. 

Power  to  control  the  work  may  constitute 
a  servant  a  vice  principal  of  employes  under 
him,  though  he  has  no  power  to  employ  and 
discbarge  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  448;   Dec.  Dig.  (  189.*] 

S.  Masteb  and  Sebvant  (J  190*)— Vice  Pbin- 

CIFALS   ENOAOINO  IN  WOBK. 

A  servant  while  actually  engaging  in  the 
work  with  other  servants,  is  not  a  vice  principal 
as  to  such  servants,  though  he  Itas  power  to- 
direct  and  control  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  452;   Dec.  Dig.  (  190.*] 

4.  Masteb  and  Sebvant  (J  234*)— Contbibu- 
TOBT  Neolioencb— Knowledge  or  Sebvant 
—Buildings. 

If  the  servant's  injuries  were  caused  by  the 

insecurity  of  a  temporary  brace  which  he  and 
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other  servants  oailed  to  the  structure,  the  serv- 
ant must  be  held  to  have  known  it  and  to  be 
at  least  jointly  responsible  for  its  insecurity. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  709;  Dec.  Dig.  «  234.»] 

6.  Masteb  awd  Servant  (§  278*)  —  Negli- 
OENCE — SurnciENCY  OF  Evidence. 

In  a  servant's  action  for  injuries  caused 
by  an  upright  timber  falling  upon  him,  while 
he  and  others  were  attempting  to  place  in  posi- 
tion a  permanent  brace,  evidence  held  not  to 
show  negligence  by  the  foreman  in  failing  to 
warn  plaintiff  of  the  insecure  bracing  of  the 
upright  and  the  danger  of  being  in  the  iMsition 
in  wnich  be  was  when  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  972;   Dec.  Dig.  |  278.*] 

6.  Mastee  and  Sebvant  (8  279*)— Sdffienct 
OF  BvioENCB  —  Negligence  of  Fellow 
Servants. 

In  a  servant's  action  for  injuries  sustain- 
ed while  attempting  to  place  in  position  a  brace 
on  a  building  which  was  held  out  from  the 
building  while  being  placed  by  lines  at  each  end 
held  by  employes  on  the  ground,  evidence  held 
to  show  that  plaintiff's  injuries  were  caused  by 
the  negligence  of  the  workmen  holding  the 
lines,  by  permitting  it  to  slack  and  let  the  brace 
strike  a  temporary  brace  supporting  an  up- 
right timber,  causing  that  timber  to  fall  upon 
him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  979 ;   Dec.  Dig.  S  279.*] 

7.  Master  and  Servant  (|  177*)— Fellow 
Servants— Negligbincb— Master's  Liabili- 

TT. 

The  master  is  not  liable  for  Injuries  caused 
by  the  negligence  of  fellow  servants  of  the  in- 
jured employ^ 

[Ed.  Note.— EV>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  352 ;   Dec.  Dig.  §  177.*] 

8.  Negligence  (|  119*)—Pleading— Allega- 
tions— Proof. 

Where  general  allegations  of  negligence  are 
followed  by  averments  of  particular  negligent 
acts,  plaintiff  can  only  show  the  particular  acts 
of  negligence  alleged,  unless  it  appears  from  the 
pleading  that  the  general  averments  and  partic- 
ular allegations  refer  to  distinct  acts  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent'.  Dig.  §  206;   Dec.  Dig.  i  119.*] 

9.  Master  and  Servant  (|  278*)— Evidence 
— Negligence. 

In  a  servant's  action  for  injuries  sustained 
while  attempting  to  place  in  position  a  brace 
on  a  building,  by  one  end  of  the  brace  swinging 
back  and  knocking  out  a  temporary  brace,  which 
permitted  an  upright  timber  to  fall  upon  plain- 
tiff, evidence  ftcW  to  show  that  defendant's 
foreman  exercised  ordinary  care  to  guard  against 
the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  958 ;   Dec.  Dig.  §  278.*] 

10.  Master  and  Servant  (§  294*)— Injuries 
TO  Sehvant-Actions— Instructions. 

Where  there  was  no  evidence  to  show  that 
the  negligence  of  defendant's  foreman  contribut- 
ed to  an  accident  in  which  plaintiff's  fellow 
workmen  were  involved,  it  was  error  to  refuse 
an  instruction  to  find  for  defendant  if  the  jurj' 
found  that  the  injury  was  caused  by  the  acts  of 
certain  workmen  who  were  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1162;    Dec.  Dig.  §  294.*] 

11.  Trial  (§  202*)— Request  for  Instruc- 
tions—Right TO  Object  to  Refusal. 

Though  the  evidence  was  such  that  it  would 
have  been  proper  to  grant  a  peremptory  instruc- 
tion for  defendant,  defendant  is  entitled  to  al- 


lege error  on  the  part  of  the  court  in  reAiting  to 
submit  a  proper  issue  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  474 ;   Dec.  Dig.  §  202.»] 

12.  Master  and  Servant  (J  287*)— Actions 
-Trial— Direction  of  Verdict. 

In  a  servant's  action  for  injuries  sustained 
while  attempting  to  place  a  brace  timber  on  a 
building,  where  the  evidence  showed  that  the 
accident  was  caused  by  negligence  of  fellow 
servants  without  any  negligence  by  the  employ- 
er, a  verdict  could  be  directed  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig,  H  1060,  1061;  Dec.  Dig. 
i  287.*] 

13.  Appeal  and  Error  (8  1097*)— Review- 
Questions  Considebed--Questions  Unnec- 
essary to  Decision. 

Assignments  of  error,  which  were  passed 
upon  by  another  Court  of  Ciyii  Appeals  on  a 
former  appeal  in  another  district,  will  not  be 
considered,  where  their  consideration  is  not 
essential  to  the  disposition  of  the  case,  in  view 
of  that  fact  and  in  deference  to  the  authority 
of  the  Court  of  Civil  Appeals  of  the  other  dis- 
trict over  appeals  originating  in  that  district. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gf  4358-4368;  Dec  Dig.  9 
1097.*) 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Action  by  W.  B.  McCracken  against  the 
Lantry-Sharpe  Contracting  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Harry  P.  Lawttaer  and  Arthur  M.  Mon- 
telth,  for  appellant.  J.  B.  McMahon,  for  ap- 
pellee 

HODGES,  J.  In  June,  1906,  the  appel- 
lant was  erecting  what  was  termed  a  "rook- 
crusher  plant"  at  its  quarry  In  Bell  county, 
in  and  about  which  the  appellee  was  at  the. 
time  employed  as  a  laborer.  During  the 
progress  of  the  work  a  heavy  piece  of  tim- 
ber which  had  been  placed  in  an  upright 
position  was  pulled  over,  fell  upon  the  ap- 
pellee's leg,  and  caused  the  injuries  for 
which  he  Instituted  this  suit  and  recovered 
a  judgment 

The  structure  is  thus  described  by  one  of 
the  witnesses  under  whose  direction  it  was 
being  built:  It  consisted,  when  completed, 
of  a  square  framework  about  30  by  40  feet 
The  sides  were  built  of  what  were  called 
"bents"  placed  one  upon  the  other.  These 
bents  were  constructed  as  follows:  Upon  a 
concrete  foundation  was  laid  a  heavy  sill 
30  feet  In  length,  12  by  12  Inches,  upon 
which  were  fastened  three  upright  timbers 
12  by  12,  one  at  each  end,  40  feet  in  length, 
and  one  In  the  center  13  feet  12  Inches  long. 
These  were  fastened  to  the  sill  by  tempo- 
rary angle  braces  2  by  4  Inches  In  dimen- 
sion, nailed  on  with  spikes.  The  central 
upright  timber  was  let  down  In  the  sill  2 
inches,  and  fastened  at  the  base  with  a 
dowel  pin.  Permanent  braces  6  by  10  in- 
ches were  then  put  in  on  each  side  of  the 
central  upright   timber,   reaching  from   Its 
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top  to  the  sill,  and  resting  against  the  ends 
of  the  upright  timbers.  Upon  the  top  of 
tbts  central  upright  timber,  after  being  per- 
manently braced,  was  then  placed  a  hori- 
zontal piece  of  timber  12  by  12  Inches,  reach- 
ing across  the  bent,  forming  a  cap.  When 
completed  this  much  of  the  structure  was 
called  a  "bent"  Another  bent  was  placed 
above  this  by  a  similar  process.  The  third 
section  was  being  similarly  constructed,  and 
at  the  time  the  appellee,  McCracken,  met 
with  his  accident,  the  central  upright  tim- 
ber had  been  placed  In  position  above  the 
second  bent  and  fastened  with  a  dowel  pin 
5  or  6  inches  long  at  the  base,  and  was  sup- 
ported by  a  temporary  right  angle  brace  on 
the  north  side  and  the  permanent  brace  on 
the  south  side.  As  the  central  upright  piece 
tben  stood  In  the  third  bent,  It  was  perma- 
nently braced  on  one  side  and  temporarily 
braced  on  the  other.  The  other  permanent 
brace  had  been  hoisted  by  the  derrick.    Two 


"tag  lines,"  as  they  were  called,  were  fas- 
tened to  this  piece  of  timber;  the  end  of 
one  line  being  held  by  a  gang  of  men  on 
the  ground  on  the  north  side  of  the  struc- 
ture, and  the  other  by  a  gang  of  men  on  the 
ground  to  the  west  and  at  right  angles  with 
that  side  of  the  structure.  It  was  the  busi- 
ness of  the  men  on  the  ground  holding  these 
tag  lines  to  assist  in  placing  the  brace  In 
position.  Those  on  the  north  had  their  line 
tied  to  the  lower  end  of  the  timber,  and 
it  was  their  business  to  pull  the  same  in 
position  towards  the  north  end.  Those  on 
the  ground  to  the  west  had  their  line  tied 
to  the  opposite  end  of  the  timber,  to  which 
end  was  also  fastened  the  rope  of  the  der- 
rick, and  It  was  their  business  to  keep  the 
timber  being  raised  from  coming  In  contact 
with  or  striking  the  side  of  the  structure  as 
It  was  pulled  up  by  the  derrick.  The  fol- 
lowing diagram  will  aid  In  more  fully  un- 
derstanding the  structure: 


X  Where  McCracken  sat. 

Y  Where  Bruce  stood. 

Z  Where  Fultoiler  stood, 

E  Sheave  Block. 
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The  testljnony  shows  that  Roettlger  was 
the  superintendent  and  general  manager  of 
this  work,  and  was  present  on  the  ground; 
but  there  is  some  dispute  as  to  whether  he 
was  at  the  time  observing  the  work  and 
the  situation  of  the  machinery  when  the  ac- 
cident occurred.  John  Bruce  was  an  expert 
mechanic,  and  was  employed  as  a  foreman 
to  look  after  the  details  of  erecting  this 
plant.  The  undisputed  testimony  shows 
that  the  accident  occurred  under  the  fol- 
lowing circumstances:  The  last  brace  on 
what  was  called  the  "third  bent"  had  been 
raised  by  the  derrick  to  a  position  in  which 
It  was  to  be  pulled  In  place  by  the  men 
standing  on  top  of  the  crossplece  forming 
the  cap  sill  of  the  second  bent.  Standing 
upon  that  crossplece  were  the  appellee,  John 
Bruce,  the  foreman,  and  John  Fulwiler,  a 
laborer.  The  appellee  says  that  Bruce  had 
told  him  to  get  up  and  assist  them  In  put- 
ting the  timber  in  place.  At  the  time  of 
the  accident  he  was  seated  near  the  north 
end  of  the  cap  sill  on  the  top  bent,  and  was 
holding  on  to  the  brace  at  that  end  and  also 
to  the  tag  line,  which  was  tied  around  the 
brace.  The  men  holding  to  the  tag  lines, 
together  with  those  upon  the  structure,  had 
made  an  effort  to  pull  the  brace  Into  posi- 
tion, but  failed;  and,  while  Bruce  was  hesi- 
tating about  what  to  do  next,  McCracken 
suggested  that  they  make  another  pull  and 
possibly  the  timber  might  be  "landed." 
Bruce  immediately  gave  the  order  to  "pull." 
The  men  on  the  north  tag  line  pulled  con- 
certedly  with  Bruce,  the  appellee,  and  Ful- 
wiler; but  those  who  were  holding  the  tag 
line  on  the  west,  and  whose  duty  it  was  to 
keep  their  line  taut  so  as  to  prevent  a  col- 
lision between  the  brace  and  the  side  of  the 
structure,  failed  to  pull  on  their  line,  and 
the  sheave  pin,  which  projected  from  a  por- 
tion of  the  machinery  fastened  to  the  up- 
per end  of  the  brace,  caught  behind  the  up- 
right timber,  and,  as  the  other  men  pulled, 
the  temporary  brace  which  supported  it  gave 
way,  the  upright  timber  was  pulled  over, 
fell  on  the  appellee's  foot  and  leg,  and  pro- 
duced the  injury.  Bruce  was  standing  be- 
tween appellee  and  this  upright  at  the  time, 
and  Fulwiler  was  on  the  opposite  side. 
Bruce  saw  the  timber  start  to  fall,  called  to 
the  men  to  look  out,  and  escaped  injury  by 
getting  around  behind  the  upright  on  the 
north  side.  The  appellee  remained  in  his 
position,  except  that  he  put  his  head  and 
part  of  his  body  behind  the  end  timber,  leav- 
ing his  foot  and  leg  exposed. 

The  specific  charges  of  negligence  alleged 
In  the  plaintiff's  petition  appear  to  be:  (1) 
The  Insecure  fastening  and  bracing  of  the 
timbers;  (2)  negligently  bringing  the  brace 
which  was  being  raised  by  the  derrick  into 
contact  with  the  upright  timber;  (3)  bring- 
ing up  the  brace  on  the  outside  of  the  struc- 
ture Instead  of  the  inside;  (4)  failure  to 
warn  appellee  of  the  defective  bracing  and 
danger  of  the  work. 


The  court  gave  the  following  as  a  portion 
of  its  general  charge:  "Sou  are  charged  that 
any  agent  or  employ^  who  la  invested  by 
his  employer  with  authority  over  other  em- 
ployte  and  to  superintend,  control,  or  com- 
mand other  servants  or  employes  and  with 
the  authority  to  direct  any  other  employe 
in  the  performance  of  any  duty  of  such  em- 
ploye is  a  vice  principal  of  such  employer 
and  is  not  a  fellow  servant;  and  such  em- 
ployer would  be  responsible  for  any  such 
damages  accruing  from  the  negligence  of 
such  vice  principal."  This  charge  is  not  a. 
correct  statement  of  the  rule  for  determin- 
ing when  the  relation  of  vice  principal  ex- 
ists toward  other  employes. 

Neither  do  we  think  the  rule  la  properly 
stated  in  the  special  charges  requested  by 
the  appellant  and  refused  by  the  court.  In 
the  charge  given  the  authority  to  manage 
and  control  the  movements  and  conduct  of 
other  servants  in  the  course  of  their  em- 
ployment is  made  the  exclusive  test  by 
which  to  determine  whether  a  mere  foreman 
is  a  vice  principal;  while  in  the  special  char- 
ges requested  by  the  appellant  this  test  is 
made  to  depend  upon  the  right  to  employ 
and  discharge  subordinate  employes.  While 
It  Is  true  the  right  to  employ  and  discharge 
subordinate  employes,  when  conferred  by 
the  master  upon  an  agent,  makes  the  latter 
In  law  a  vice  principal  as  to  such  employ- 
es. It  does  not  follow  that  one  cannot  also 
be  a  vice  principal  without  possessing  that 
authority.  One  who  is  empowered  by  the 
master  to  direct  and  control  the  operations 
of  other  employes  is  unquestionably  in  some 
respects  the  representative  of  the  master  In 
the  exercise  of  that  authority,  and  when  act- 
ing as  such  is  In  law  a  vice  principal  as  to 
those  over  whom  he  Is  given  such  supervi- 
sion. Young  v.  Habn,  96  Tex.  99,  70  S.  W. 
960;  Bering  Mfg.  Co.  v.  Femelat,  35  Tex. 
Civ.  App.  36,  79  S.  W.  869;  Suderman  &  Dol- 
son  v.  E^rlger  (Tex.  Civ.  App.)  10©  S.  W. 
373;  28  Cyc.  1306-1313,  and  cases  cited. 
The  common  law,  which  in  this  state  is  ap- 
plicable to  this  class  of  services,  seems  to 
recognize  the  following  rule:  The  superior 
servant,  who  Is  given  the  right  to  employ 
and  discharge  those  over  whom  he  exercises 
sui>erTlslon,  is,  as  to  such  employes,  while 
engaged  in  the  service  of  the  master,  a  vice 
principal,  regardless  of  the  grade  of  service 
in  which  be  may  be  engaged  at  the  time; 
while  one  merely  authorized  to  control  or 
direct  the  operations  of  other  employes  is 
such  vice  principal  only  when  exercising  the 
delegated  functions.  If,  for  Instance,  an 
agent  of  the  latter  class  should,  while  In 
the  performance  of  some  service  of  the  same 
grade  with  those  over  whom  he  Is  placed, 
negligently  cause  an  Injury  to  another  em- 
ploye, it  would  be  the  act  of  a  fellow  serv- 
ant, because  the  superior  servant  would  not. 
In  that  instance,  be  acting  at  the  time  as 
the  representative  of  the  master;  but  If  the 
Injury  should  be  caused  by  the  negligence 
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of  an  agent  endowed  wltb  tbe  power  to  em- 
ploy and  discharge,  It  would  be  tbe  act  of 
tbe  vice  principal,  and  tbe  master  would  be 
liable,  for  tbe  reason  that  sucb  agent  is  at 
all  times  as  to  bis  subordinates  the  repre- 
sentative of  tbe  master.  A  mere  foreman, 
witbout  power  to  employ  and  discharge,  may 
therefore  be  a  vice  principal  when  directing 
tbe  operations  of  other  employes  over  whom 
be  exercises  superrision,  and  a  fellow  serv- 
ant as  to  sucb  employes  when  co-operating 
with  them  in  tbe  performance  .of  their  du- 
ties. While  the  charge  of  tbe  court  incor- 
rectly stated  tbe  law  in  tbe  particular  in- 
dicated, it  may  not  have  been  prejudicial 
when  applied  to  this  case,  owing  to  tbe  fact 
that  Bruce,  tbe  foreman,  was  not  charged 
with  any  character  of  negligence  except 
that  which  must  have  arisen  from  bis  con- 
duct in  bis  representative  capacity.  In  view 
of  the  fact,  bowever,  that  tbe  case  will  be 
reversed  for  other  reasons,  and  that  upon 
another  trial  a  different  state  of  facts  may 
be  relied  upon  and  new  issues  presented, 
we  have  thought  it  proper  to  call  attention 
to  the  error  embodied  in  this  charge- 

The  appellant  requested,  and  the  court  re- 
fused, the  following  special  charge:  "An 
employer  Is  not  responsible  in  law  to  an 
employ^  for  the  negligence  of  a  fellow  serv- 
ant; and  in  this  case  if  you  And  from  tbe 
evidence  that  tbe  proximate  cause  of  the 
falling  of  tbe  central  upright  timber  and 
tbe  crushing  of  plaintiff's  foot  was  tbe  fail- 
ure of  tbe  men  who  held  the  tag  line  across 
the  railroad  track,  and  whose  duty  it  was 
to  keep  the  brace  timber  which  was  being 
hoisted  by  tbe  derrick  from  colliding  with 
or  striking  against  tbe  structure,  to  pull  on 
said  tag  line  and  thus  keep  said  brace  from 
striking  said  upright  timber,  or,  stated  an- 
other way,  if  you  find  from  tbe  evidence 
that  the  proximate  cause  of  tbe  injury  was 
the  act  of  said  men  holding  this  tag  line 
In  permitting  the  same  to  become  slack,  thus 
allowing  said  brace  timber  to  strike  against 
and  become  bung  upon  said  upright  timber, 
you  will  find  for  the  defendant"  Tbe  ob- 
jection urged  by  appellee  in  his  brief  to  tbe 
giving  of  this  special  charge  is  that  it  per- 
mits a  verdict  for  appellant  upon  a  finding 
that  the  negligence  of  those  fellow  servants 
caused  tbe  Injury,  regardless  of  whether 
there  was  any  concurring  negligence  on  the 
part  of  Bruce  or  Roettlger  which  contribut- 
ed to  any  materia]  extent  to  that  result 
If  tbere  was  sufficient  evidence  to  warrant 
a  finding  by  the  Jury  that  either  Bruce  or 
Roettlger  was  guilty  of  any  such  concur- 
ring negligence  in  causing  the  fall  of  the 
timber  and  the  resultant  injury,  then  tbe 
charge  was  properly  refused;  bat,  If  there 
was  not  sufficient  evidence  to  support  such 
a  finding,  then  it  was  error  to  refuse  it 

After  stating  that  Bruce  bad  given  direc- 
tions to  the  men  on  the  ground  to  hoist  the 
brace,  tbe  appellee  in  his  petition  thus  pro- 
ceeds to  describe  how  tbe  accident  occur- 


red: "That  while  the  employes  upon  tbe 
ground,  by  tbe  means  of  a  rope  and  pulley, 
were  raising  said  S  by  8  timber  (meaning  the 
brace)  as  aforesaid,  the  said  Bruce  directed 
the  plaintiff  to  go  to  tbe  south  side  of  said 
structure  and  to  hold  one  end  of  tbe  5  by  8 
timber  In  place  while  tbe  other  end  of  tbe 
same  was  being  swung  around  against  the 
top  of  tbe  central  upright  post  for  the  pur- 
pose of  placing  said  timber  in  positloi,  and 
to  fasten  the  same  so  as  to  brace  said  up- 
right timber  and  make  tbe  same  secure, 
which  orders  ^d  directions  of  the  said 
Bruce  plaintiff  obeyed;  and  at  tbe  time 
hereinafter  mentioned  he  was  at  his  post 
of  duty,  holding  said  timber  In  place,  and 
while- 80  holding  said  timber  In  place  the 
other  end  was  brought  in  violent  contact 
with  said  central  upright  timber,  which 
caused  tbe  said  upright  timber  to  fall  upon 
plaintiff's  left  leg,  crushing  and  mangling 
tbe  same  in  sucb  a  manner  as  to  necessi- 
tate amputation,"  etc.  A  more  satisfactory 
conclusion  will  be  arrived  at  by  consider- 
ing the  evidence  adduced  in  support  of  the 
different  charges  of  negligence  contained  in 
tbe  petition. 

As  to  tbe  insecure  fastening  of  the  brace, 
by  which  is  evidently  meant  the  temporary 
brace  which  gave  way  when  the  accident 
occurred,  the  evidence  shows  that  this  was 
nailed  in  iwsition  by  appellee  and  John  Ful- 
wiler,  another  employ^;  that  appellee  nail- 
ed tbe  bottom  end  while  FulwUer  nailed 
the  other.  If  tbere  was  any  insecurity  ap- 
pellee must  be  held  to  have  known  it  and 
as  being  at  least  Jointly  responsible  for  Its 
existence.  In  addition  to  this  an  expert  wit- 
ness called  by  the  appellee  testffied  that  a 
brace  sucb  as  this  was  described  to  have 
been  was  sufficient  for  the  purposes  for 
which  It  was  used.  Tbe  same  witness  also 
exonerated  Bruce  and  Roettlger  from  the 
Charge  of  negligence  in  bringing  the  timbers 
up  on  the  outside  of  the  structure,  instead 
of  the  inside.  Upon  neither  of  these  issues 
was  tbere  any  successful  attempt  made  to 
show  negligence  from  which  the  Injury 
might  have  resulted.  Regarding  tbe  charge 
of  negligence  arising  from  the  failure  to 
warn  appellee  of  the  Insecure  bracing  of 
the  timber  and  the  danger  to  which  he  ex- 
posed himself  In  being  in  tbe  situation  he 
was  when  injured,  tbere  was  little  or  no 
confilct  in  tbe  testimony  adduced  upon  the 
trial.  Woodward,  a  witness  for  appellee, 
testified  that  McCracken  represented  himself 
to  Bruce  as  being  a  "good  topman,"  that  he 
had  some  experience  In  that  line,  and  ex- 
pressed a  desire  to  perform  those  duties. 
He  also  testified  that  Roettlger  had  ordered 
all  of  tbe  men  who  did  not  feel  safe  in  that 
position  not  to  go  on  top  of  tbe  building; 
that  these  orders  were  given  a  dozen  times 
perhaps.  Several  other  witnesses  testified 
to  practically  the  same  facts,  and  in  addi- 
tion stated  that  Just  before  tbe  accident 
Bruce  told  McCracken  that  If  be  did   not 


Digitized  by 


Google 


i58 


117  SOUTHWESTERN  REPORTER. 


CTex. 


feel  safe  on  the  building  to  go  down.  None 
of  this  evidence  was  disputed  by  McCracken 
or  any  of  his  witnesses.  Besides  this,  the 
evidence  falls  to  show  that  there  was  any 
particular  danger  to  McCracken  in  being  In 
the  position  he  was  which  rested  peculiarly 
within  the  knowledge  of  Roettlger  or  Bruce 
and  which  was  not  equally  observable  to 
him.  The  Insecure  fastening  of  the  brace, 
if  It  Existed,  was  certainly  as  well  known 
to  him  as  to  others.  The  danger  of  being 
Injured  In  the  event  the  central  upright  piece 
should  fall  was  no  less  patent  to  blm  that 
it  was  to  Bruce  or  Roettlger.  He  was  not 
injured  as  the  result  of  an  Imprudent  act 
Ignorantly  done  by  him,  but  from  the  source 
apparently  wholly  unexpected  to  all  of  them, 
and  which  was  no  more  patent  to  others 
than  to  himself — the  falling  of  the  central 
upright  timber. 

There  Is  nothing  In  the  evidence  upon 
which  to  base  a  finding  of  negligence  "In 
bringing  the  brace  being  raised  in  violent 
contact  with  the  upright  timber,"  and  thus 
causing  the  injury.  The  account  given  by 
the  appellee  in  bis  testimony  on  the  trial, 
as  to  how  the  accident  occurred,  Is  rather 
vague  and  indefinite.  We  think  It  may  be 
assumed  as  having  been  conclusively  shown: 
That  the  immediate  cause  of  the  fall  of  the 
central  upright  piece  of  timber  was  that 
some  portion  of  the  tackle  used  in  hoisting 
the  brace  caught  behind  the  upright  about 
the  time  the  north  tag  line  was  pulled  the 
second  time,  and  thus  caused  the  upright 
tjmber  to  be  pulled  over  in  the  direction  of 
the  appellee;  that  the  tackle  was  thus  caught 
on  account  of  the  failure  of  the  men  hold- 
ing the  west  tag  line  to  pull  at  the  proper 
time  and  in  permitting  their  line  to  become 
slack,  their  duty  being  to  keep  their  line 
taut,  so  as  to  prevent  the  upper  end  of  the 
brace  then  being  elevated,  or  the  tackle  at- 
tached to  it,  from  coming  In  contact  with 
any  portion  of  the  structure.  Whatever  neg- 
ligence there  might  have  been  in  any  of 
these  acts  was  the  negligence  of  the  fellow 
servants,  and  for  which  appellant  could  not 
be  held  liable.  The  only  thing  done  in  that 
connection  which  could  be  made  the  basis 
of  a  charge  of  actionable  negligence  against 
the  appellant  company  was  the  order  given 
by  Bruce  for  the  men  holding  the  tag  lines 
to  pull.  Assuming  that  in  giving  this  or- 
der Bruce  was  representing  the  master,  the 
question  then  is:  Was  he  guilty  of  negli- 
gence in  giving  the  order? 

We  will  here  digress  long  enough  to  say 
that  the  state  of  the  appellee's  pleadings  is 
such  as  to  make  the  consideration  of  this 
issue  as  a  basis  of  recovery  a  matter  of 
doubtful  propriety.  Appellant  insists  that 
the  pleadings  are  not  sulflclent  to  authorize 
such  a  consideration.  In  replying  to  this 
contention  counsel  for  appellee  claims  pro- 
tection under  his  general  averments  of  neg- 
ligence as  set  forth  In  his  petition.  The 
rule  adopted  In  this  state  seems  to  be  that 


when  the  petition  contains  a  general  al- 
legation of  negligence,  and  this  followed  by 
special  averments  of  particular  acts,  the 
special  averments  will  be  considered  the 
grounds  upon  which  the  plaintiff  relies,  and 
recourse  to  them  alone  will  be  had  as  the 
statement  of  the  cause  of  action,  unless  It 
also  appears  from  the  context  of  the  plead- 
ings that  the  pleader  Intended  the  general 
averments  and  the  particular  allegations  to 
refer  to  different  and  distinct  acts  of  negli- 
gence. M.,  K.  &  T.  Ry.  Co.  v.  Vance  (Tex. 
Civ.  App.)  41  S.  W.  168;  G.,  O.  &  S.  F.  Ry. 
Co.  V.  Younger,  10  Tex.  Civ.  App.  141,  29 
S.  W.  948;  H.,  E.  &  W.  T.  Ry.  Co.  v.  Sum- 
mers (Tex.  Civ.  App)  49  S.  W.  106;  Rail- 
way Co.  V.  Hennessey,  75  Tex.  lo5,  12  S. 
W.  008;  Johnson  v.  G.,  H.  &  N.  Ry.  Co.,  27 
Tex.  Civ.  App.  616,  66  S.  W.  907.  While  we 
do  not  rest  our  disposition  of  this  case  upon 
the  insuflaclency  of  the  pleadings  to  author- 
ize the  consideration  of  the  Issue  here  sug' 
gested — that  Is,  whether  it  was  negligence 
on  the  part  of  Bruce  In  giving  the  order  for 
the  men  to  "pull" — still  we  do  not  decide 
that  it  should  not  be  done;  and  we  suggest 
that  the  petition  be  amended  if  upon  anoth- 
ther  trial  the  plaintiff  expects  to  rely  upon 
that  ground  for  a  recovery. 

The  testimony  shows  that  Roettlger  and 
Bruce  had  taken  the  proper  precaution  to 
avoid  the  collision  between  the  brace  as  it 
was  elevated,  or  the  tackle  holding  It,  and 
the  other  timbers,  by  attaching  to  the  brace 
a  tag  line,  and  bad  placed  this  line  in  the 
hands  of  a  group  of  men  stationed  on  the 
west  side  of  the  building,  upon  whom  rested 
the  duty  of  keeping  their  line  taut  so  as  to 
prevent  the  very  contact  which  did  occur. 
Had  this  group  of  men  done  their  duty,  the 
tackle  would  have  been  held  off  from  the 
upright  timber  and  would  not  have  caught 
as  It  did.  From  this  we  think  It  must  be 
found  that  Roettlger  and  Bruce  exercised 
ordinary  care  to  guard  against  the  accident 
which  did  occur.  Having  done  this,  it  can- 
not be  held  negligence  in  Bruce  In  ordering 
the  men  to  pull  on  the  tag  lines  at  the  time 
he  did,  unless  the  tackle  was  at  the  time 
caught  and  he  knew  it,  or  the  duty  to  know 
it  rested  upon  him  as  a  matter  of  common 
prudence.  It  seems  that  his  direction  to 
"pull"  was  addressed  to  the  men  holding 
both  tag  lines,  and  he  had  a  right  to  ex- 
pect the  men  holding  the  west  tag  line  to 
pull  at  the  same  time  the  others  did.  Bruce 
swears  that  the  brace  was  swinging  loose 
and  was  not  caught  at  the  time  he  gave  the 
order  to  pull.  Mitchell,  a  witness  for  the 
appellee,  and  one  of  the  men  stationed  at 
the  west  tag  line  and  who  failed  to  pull, 
stated.  In  response  to  questions  upon  his  re- 
direct examination  by  counsel  for  plaintiff, 
that  Bruce  ordered  them  to  pull  before  the 
brace  was  caught.  There  Is  nothing  In  the 
record  to  contradict  this  evidence.  If.  then, 
this  be  taken  as  true,  there  was  nothing  to 
show  that  Bruce  or  Roettlger  was  guilty  of 
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any  concurring  negligence  which  the  charge 
requested  would  have  excluded  from  the 
coaslderatlon  of  the  jurj.  In  the  absence 
of  any,  the  appellant  had  the  right  to  hare 
tbe  Issue  embodied  in  that  charge  submit- 
ted to  the  Jury.  The  fact  that  the  state  of 
the  evidence  which  made  it  Improper  for  the 
court  to  refuse  this  charge  would  also  au- 
thorize a  peremptory  instruction  to  the  Jury 
to  find  for  the  appellant  does  not  affect  the 
question. 

We  have  simply  passed  upon  the  assign- 
ment as  presented  In  the  record.  This  case 
originated  in  the  Third  supreme  Judicial 
district  and  has  once  been  before  the  ap- 
pellate court.  On  the  former  appeal  the 
honorable  Court  of  Civil  Appeals  of  that  dis- 
trict passed  upon  the  issues  embodied  in 
two  of  the  assignments  of  error  embraced 
in  the  present  record.  In  view  of  the  facts 
ttiat  the  consideration  of  those  asslgnroeuts 
is  not  here  essential  to  ^hat  we  have  de- 
cided to  be  a'proper  disposition  of  the  case, 
and  in  defense  to  the  authority  of  that  hon- 
orable court  over  appeals  originating  in  that 
district,  we  decline  to  pass  upon  those  as- 
slfniments. 

The  Judgment  of  the  district  court  is 
therefore  reversed,  and  the  cause  remanded. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  POW- 
ERS et  al.t 
(Court  of  Civil  Appeals  of  Texas.     Feb.  24, 
1009.    Rehearing  Denied  Mardi  24,  1000.) 

L  Cabriebb    (J    227*)— Live    Stock— Action 
FOB  Loss— Pleading — SurnciKNCT. 

A  petition  against  a  carrier  for  loss  of  a 
mare,  resulting  from  negligence  in  transit,  alleg- 
ed that  at  the  destination  at  all  times  during  the 
montti  of  shipment  there  was  a  market  for  her, 
that  .she  was  then  and  there  worth  in  the  market 
$1,500,  but  that,  if  there  was  no  market  there, 
she  was  standard  bred,  a  speedy  roadster,  well 
developed  and  shapely,  of  kind  and  gentle  dis- 
position, healthy,  and  in  the  prime  of  life,  and 
that  on  account  of  these  and  other  good  qual- 
ities and  for  the  purposes  for  which  she  could 
be  used  she  was  worth  $1,500.  Held,  that  the 
pleading  was  sufficiently  explicit  to  apprise  the 
carrier  with  reasonable  certainty  of  the  charac- 
ter of  evidence  to  be  tendered. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  i  953 ;  Dec  Dig.  i  227.*] 

2.  Cabriebs  (S  215*)— Live  Stock— Loss  ob 
IRJUBT— Cabbiek's  Liabilitt. 

Carriers  are  liable  for  loss  or  injury  to  live 
stock  intrusted  to  them  for  transportation,  un- 
less caused  by  the  act  of  God,  or  the  public  en- 
emy, or  the  negligence  of  the  shipper,  or  by  the 
"proper  vice"  or  natural  propensities  of  the  an- 
imals, but  must  use  ordinary  care  to  prevent 
loss  or  injury  caused  from  such  vice,  and,  to  re- 
lieve it  from  liability,  it  must  appear  that  the 
vice  or  natural  propensity  was  the  sole  prox- 
imate cause  of  the  loss  or  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f  215.*] 

3.  Cabbiebs   (I    228*)— Live    Stock— Action 
fob  Loss— Evidence. 

Where,  in  an  action  against  a  carrier  for 
loss  of  an  animal,  it  was  doubtful  whether  the 


jury  would  find  It  had  a  market  value  at  the  des- 
tination, the  shipper  could  prove  its  intrinsic  or 
actual  value. 

[EU.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  J  959;  Dec.  Dig.  {  22a*] 

4.  Oabriebs    (J    228*)— Live    Stock— Action 
fob  Loss— Damages. 

There  is  no  inflexible  rule  for  ascertaining 
damages  recoverable  from  a  carrier  for  loss  of 
live  stock  shipped  ;  it  being  merely  required  that 
reliable  satisfactory  evidence  be  produced  from 
which  the  value  of  the  property  is  ascertainabli; 
with  a  reasonable  degree  of  certainty,  and,  in 
the  absence  of  market  value  at  the  destination, 
actual  or  intrinsic  value  may  be  shown. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  959;   Dec.  Dig.  {  228.*] 

5.  Appeal  and  Ebbob  (8  742*)— Review— As - 
btbact  Pbopositions. 

The  Court  of  Civil  Appeals  will  not  review 
a  proposition  unless  a  witness  is  legally  qualified 
to  testify  as  to  the  market  value  of  a  given  arti- 
cle at  a  particular  time  and  place,  and  it  is  re- 
versible error  to  permit  him  to  testify  thereto, 
where  the  statement  supporting  the  proposition 
does  not  show  that  witnesses  named  in  it  did 
testify  to  the  market  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec.  Dig.  |  742.*] 

6.  Tbial  (j  260*)—lNaTBucnoNs— Refusal— 
Matieb  Covebeo. 

It  is  not  error  to  refuse  instructions  sub- 
stantially covered  by  one  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  651-659 ;   Dec.  Dig.  |  260.*] 

7.  Evidence  (|   653*)— Hypotheticai,  Ques- 
Tioz^s— Basis. 

Where  there  is  evidence  upon  which  a  jury 
may  find  facts  upon  which  an  expert  may  base 
a  proper  opinion,  such  facts  may  be  assumed  as 
a  hypothesis  for  a  question  to  elicit  the  opinion, 
and,  where  there  is  such  evidence,  the  trial  court 
cannot  arbitrarily  exclude  a  question  upon  the 
assumption  that  the  facts  on  which  it  is  based 
are  not  proved. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2371 ;    Dec.  Dig.  f  553.*] 

8.  Appeal  and  Ebbob  (|  207*)— Review— Con- 
duct OF  Counsel. 

When  an  exception  has  been  reserved  by 
proper  bill  to  language  used  by  counsel  in  ad- 
dressing a  jur;^,  the  Court  of  Civil  Appeals  can 
review  the  trial  court's  action  respecting  it, 
though  the  complaining  party  did  not  request  an 
instruction  to  disregard  the  language ;  but  ob- 
jection will  not  be  reviewed  unless  made  atthe 
time  of  argument. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1500 ;  Dec.  Dig.  {  207.*] 

Appeal  from  District  Court,  Bee  County; 
F.  G.  Chambllss,  Special  Judge. 

Action  by  James  F.  Powers  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company  and  another.  From  the  Judgment, 
the  company  appeals.    Affirmed. 

Proctor,  Vandenberge  &  Crain,  for  appel- 
lant. Claude  Pollard,  Duvall  West,  R.  J. 
McMillan,  Fly  &  Daniels,  and  Beasley  &  Beas- 
ley,  for  appellees. 

NEILL,  J.  James  F.  Powers  sued  the  Gal- 
veston, Harrlsburg  •&  San  Antonio  Railway 
Company  and  the  St  Louis,  Brownsville  & 
Mexico  Railroad  Company  to  recover  $1,52S 
damages  alleged  to  have  accrued  by  reason  of 
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the  death  of  a  certain  mare  of  the  plaintiff, 
which  he  claimed  was  caused  by  defendants' 
negligence  while  In  their  possession  for  trans- 
portation from  Refugio  to  San  Antonio,  Tex. 
The  negligence  averred  was,  in  substance, 
that  the  car  in  which  the  animal  was  ship- 
ped was  Jerked,  roughly  handled,  and  man- 
aged, delay  in  transportation,  she  was  not 
properly  watered  and  cared  for  in  transporta- 
tion, a  delay  in  delivering  her  to  the  con- 
signee after  she  arrived  in  San  Antonio,  and 
that  she  was  not  properly  fed,  watered,  and 
cared  for  after  her  arrival  at  San  Antonio 
before  delivery  to  the  consignee.  The  answer 
of  the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company  consisted  of  a  general  de- 
murrer and  special  exceptions  to  plaintiff's 
petition,  a  general  denial,  and  a  special  plea 
that  the  death  of  the  animal  was  due  to  an 
inherent  vice,  and  not  to  any  negligence  on 
its  part  The  other  defendant  pleaded  a  gen- 
eral denial  and  specially  that  it  transported 
the  animal  with  reasonable  dispatch  over  its 
line  of  road,  and  delivered  her,  uninjured 
and  in  good  condition,  at  the  end  of  its  line 
to  appellant,  its  connecting  carrier,  to  be 
thence  carried  to  San  Antonio,  and  that  her 
death  was  attributable  to  an  inherent  vice 
which  rendered  her  unfit  for  shipment.  The 
court  overruled  appellant's  exceptions  to 
plaintiff's  petition,  and  the  trial  resulted  in 
a  verdict  and  Judgment  in  favor  of  plaintiff 
against  appellant  for  $750,  and  against  plain- 
tiff in  favor  of  the  other  defendant 

Conclusions  of  Fact 

It  is  undisputed  that  on  March  4,  1007, 
plaintiff  delivered  a  mare  and  her  six-days 
old  colt  to  the  St  Louis,  Brownsville  & 
Mexico  Railway  Company  at  Refugio,  Tex., 
to  be  carried  thence  to  the  city  of  San  An- 
tonio ;  the  animals  being  routed  over  its  line 
of  road  to  Placedo,  and  from  thence  over  ap- 
pellant's line  to  San  Antonio.  The  mare  was 
shipped  and  consigned  to  J.  F.  Conley  at  San 
Antonio  for  the  purpose  of  having  her  bred 
to  bis  stallion.  The  testimony  was  conflicting 
as  to  whether  the  mare,  on  account  of  having 
foaled  so  recently,  was  in  a  fit  condition  for 
shipment.  As  it  was  for  the  Jury  to  deter- 
mine this  issue,  we  find,  in  accordance  with 
the  verdict,  that  her  condition  was  such  as 
to  admit  of  her  being  safely  transported  by 
rail  over  defendants'  roads  to  her  destination. 
If  ordinary  care  and  prudence  were  used  by- 
defendants'  servants  to  that  end.  While  the 
evidence  may  be  regarded  as  purely  circum- 
stantial, we  believe  that  it  reasonably  tends 
to  show  that  such  care  and  prudence  was  not 
exercised  by  appellant  after  the  mare  was 
delivered  to  it  by  Its  codefendant  at  Placedo 
to  be  carried  and  delivered  to  the  consignee 
at  destination ;  such  evidence  tending  to  show 
that  she  was  roughly  handled,  and  not  prop- 
erly watered  and  cared  for  In  transportation, 
and  that  there  was  a  delay  in  delivering  her 
to  the  consignee,  and  that  she  was  given  too 
much  water  after  she  arrived  at  San  Antonio, 


and  that  such  acts  of  omission  and  commis- 
sion on  the  part  of  appellant  were  negligence, 
and  that  such  acts  of  negligence,  or  some  of 
them,  were  the  proximate  cause  of  the  mare's 
death,  which  occurred  on.  March  14,  1907. 
The  evidence  Is  also  sufficient  to  show  that 
the  market  valne  of  the  mare,  as  well  as  her 
Intrinsic  value,  in  San  Antonio,  was,  on  the 
day  she  was  delivered  to  the  consignee,  $725, 
and  that  the  expense  incurred  by  appellee  la 
keeping  and  caring  for  the  animal  while  in 
the  possession  of  the  consignee  was  $25,  as 
found  by  the  Jury. 

Conclusions  of  Law. 

1.  The  first  assignment  complains  of  the 
court's  overruling  appellant's  first  special  de- 
murrer to  plaintiff's  original  petition,  which 
Is  as  follows :  "This  defendant  demurs  spe- 
cially to  plalntlfTs  petition,  on  the  ground 
that  the  allegations  thereof  are  insufficient 
to  apprise  the  defendant  of  facts,  the  knowl- 
edge of  which  is  essential  to  defendant  in  or- 
der to  enable  It  to  Intelligently  prepare  Iw 
defense  as  to  the  market  value  of  said  mare 
In  San  Antonio  sued  for  herein,  in  this: 
That  the  only  description  given  of  said  mare 
In  said  petition  Is  that  she  was  a  certain  bay 
mare,  standard  bred,  and  a  speedy  roadster, 
well  developed  and  shapely,  of  kind  and 
gentle  disposition,  healthy,  and  In  the  prime 
of  life,  and  possessed  of  other  good  qualities ; 
said  petition  failing  to  allege  what  such  oth- 
er good  qualities  consisted  of,  the  particular 
breeding  of  said  mare,  her  weight  her  size 
and  age,  and  her  record  for  speed,  or  the 
speed  which  she  was  capable  of  making,  or, 
in  fact  any  particular  trait  which  would 
create  a  market  value  for  the  very  large 
amount  sued  for,  and  said  petition  utterly 
falling  to  allege  any  facts  which  would  con- 
stitute a  market  value  for  such  animal  so 
greatly  In  excess  of  the  market  value  of  an 
ordinary  mare  of  the  general  description  of 
plaintiff's  mare,  as  stated  in  said  petition." 

The  portion  of  the  petition  to  which  the 
demurrer  was  directed  is  as  follows:  "That 
at  said  San  Antonio  at  all  times  during  the 
month  of  March,  1907,  there  was  a  market 
for  said  mare  and  all  snch  like  animals,  and 
that  she  was  at  said  place  at  all  times  during 
said  month  of  March,  1907,  worth  in  said 
market  the  sum  of  $1,500.  That  the  market 
value  of  said  mare  at  said  San  Antonio,  at 
the  time  she  arrived  there,  and  at  the  time 
she  would  have  arrived  there  had  she  beoi 
transported  with  reasonable  dispatch,  was, 
as  stated,  the  sum  of  $1,500.  If,  however, 
plaintiff  Is  mistaken  in  this,  and  at  said 
times  and  place  there  was  no  market  for 
said  mare,  nor  for  such  like  animals,  and  In- 
fact  she  had  no  market  value  In  said  San 
Antonio,  at  the  time  she  arrived  there,  nor 
at  the  time  she  would  have  arrived  there  had 
she  been  transported  with  reasonable  dis- 
patch, then  plaintiff  says  that  the  mare  was 
standard  bred,  a  speedy  roadster,  well  de- 
veloped, and  shapely,  of  kind  and  gentle  dls~ 
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position,  healthy,  and  In  the  prime  of  life, 
and  was  on  account  of  these  and  her  other 
good  qualities,  and  for  the  purposes  for 
which  she  could  be  used,  of  the  fair  and  rea- 
sonable value  of  $1,500  at  said  San  Antonio, 
and  at  said  Refugio,  at  the  time  she  arrived 
in  San  Antonio  as  stated,  and  at  the  time 
she  would  hare  arrived  there  bad  she  been 
transported  with  reasonable  dispatch,  and 
was  so  of  the  fair  and  reasonable  value  of 
11,500  at  such  and  other  places  at  all  times 
during  the  month  of  March,  1907." 

The  proposition  asserted  under  the  assign- 
ment Is :  "A  defendant  is  entitled  to  be  ap- 
prised by  plaintiff's  pleadings  of  the  facts 
relied  upon  by  plaintiff  with  sufficient  ex- 
plicitness  as  to  enable  defendant  to  anticipate 
with  reasonable  certainty  the  character  of 
evidence  that  will  be  tendered  to  establish 
such  facts,  in  order  that  he  may  have  the  op- 
portunity to  make  the  investigation  neces- 
sary to  a  proper  preparation  of  its  defense." 

We  think  the  pleading  in  question  fully 
meets  the  proposition  by  conforming  to  every 
requisite  of  good  pleading. 

2.  The  second,  third,  fourth,  eleventh, 
twelfth,  seventeenth,  and  twenty-fourth  as- 
signments of  error,  which  complain  of  the 
insufficiency  of  the  evidence  to  supi)ort  the 
verdict,  are  disposed  of  adversely  to  appellant 
by  our  conclusions  of  fact  In  this  connec- 
tion we  deem  it  proper  to  say  that,  in  reach- 
ing the  conclusion  that  the  animal  was  in- 
]nred  by  the  negligence  of  appellant,  we  had 
in  view,  as  applicable  to  the  evidence,  these 
principles  of  law :  Carriers  of  live  stock  are 
liable  absolutely  for  loss  or  injury  to  stock 
Intrusted  to  them  for  transportation,  like 
other  common  carriers,  unless  the  loss  or  in- 
juries were  occasioned  by  the  act  of  God,  or 
the  public  enemy,  or  the  negligence  of  the 
shipper,  except  that  they  are  not  liable  for 
loss  or  injury  caused  by  the  "proper  vice"  or 
natural  propensities  of  the  animals  them- 
selves, and  not  by  negligence  on  the  part  of 
the  carriers ;  but  the  carrier  is  bound  to  ex- 
ercise ordinary  care  to  prevent  loss  or  In- 
jury from  being  caused  from  the  "proper 
vice"  of  the  animals,  and  is  not  excusable 
for  loss  or  injuries  resulting  therefrom  which 
might  have  been  prevented  by  the  exercise  of 
ordinary  care.  In  order  to  relieve  it  from 
liability,  it  must  appear  that  the  vice  or 
natural  propensity  of  the  animal  was  the 
sole  proximate  cause  of  the  loss  or  injury 
(CragUi  V.  N.  T.  Cent  Ry.  Co.,  51  N.  T.  61,  10 
Am.  Rep.  559 ;  Penn  v.  Buffalo,  etc.,  Ry.  Co., 
49  :n.  T.  204,  10  Am.  Rep.  355 ;  Illinois  Cent 
Ry.  Co.  V.  Adams,  42  111.  474,  92  Am.  Dec. 
85;  Evans  V.  ntchburg  Ry.  Co.,  HI  Mass.  142, 
15  Am.  Rep.  19) ;  and,  unless  It  so  appears, 
the  carrier  Is  liable  as  an  insurer,  even  in 
cases  where  no  negligence  on  its  part  is  af- 
firmatively shown  (Ft  W.  &  D.  C.  Ry.  Co.  v. 
Greathouse,  82  Tex.  Ill,  17  S.  W.  834 ;  Kln- 
nlck  V.  RaUway,  C9  Iowa,  665,  29  N.  W.  772 ; 
4  Elliott  on  Railroads  [2d  Ed.]  {  1548a ;  L.  & 
N.  Ry,  Co.  V.  Pedlgo  [Ky.]  113  S.  W.  116; 


Southern  Ex.  Co.  v.  Fox  &  Logan  [Ey.]  115 
S.  W.  184). 

3.  Under  the  fifth,  sixth,  and  seventh  as- 
signments of  error,  which  complain  of  the 
admission  of  evidence  tending  to  show  the  in- 
trinsic value  of  the  mare,  are  asserted  these 
propositions:  "(1)  Evidence  of  Intrinsic  val- 
ue is  admissible  only  where  It  is  shown  that 
the  article  possesses  no  market  value.  (2) 
Where,  In  a  suit  against  a  common  carrier 
for  the  loss  of  a  horse  transported  by  it,  it  is 
shown  that  there  Is  no  market  value  for  the 
horse  at  destination,  then  the  measure  of 
damages  is  the  market  value  of  the  horse  at 
the  nearest  market.  (3)  Unless  a  witness  is 
shown  to  be  legally  qualified  to  testify  as 
to  whether  or  not  there  is  a  market  value 
of  a  given  article  at  a  particular  place  and 
time,  it  Is  reversible  error  to  permit  him  to 
testify  In  reference  thereto." 

As  to  the  first  proposition:  The  evidence 
as  to  whether  the  animal  had  a  market  value 
In  San  Antonio  was  such  as  might  have  au- 
thorized the  Jury  to  find  either  way,  and, 
as  it  could  not  be  told  with  reasonable  cer- 
tainty that  it  would  not  find  In  the  negative 
upon  the  issue,  the  plaintiff  could  not  be  ex- 
pected, in  anticipation  that  the  Jury  would 
not  so  find,  to  forego  proving  her  actual  val- 
ue, and  to  rest  his  case  alone  upon  the  hy- 
pothesis that  be  had  sufficiently  shown  her 
market  value,  so  as  to  require  the  Jury  to  so 
find;  but  the  issue  being  doubtful,  he  had 
the  right  to  relieve  himself  of  the  conse- 
quence of  the  uncertainty  by  proving  her  in- 
trinsic or  actual  value.  Pacific  Express  Co. 
V.  Lothrop,  20  Tex.  Civ.  App.  339.  49  S.  W. 
898;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Jackson,  99 
Tex.  343,  89  S.  W.  968. 

As  to  the  second  proposition:  There  Is  no 
hard  and  fast  rule,  that  we  know  of,  which 
requires  the  plaintiff,  in  an  action  against  a 
common  carrier  for  the  loss  or  injury  of  an 
animal  delivered  it  for  transportation,  where' 
there  is  no  market  value  for  one  of  Its  kind 
at  destination,  to  prove  its  market  value  at 
the  next  nearest  place  where  there  is  a  mar- 
ket for  such  an  animal,  to  the  exclusion  of  its 
actual  value.  As  is  said  by  the  Supreme 
Court  In  G.,  C.  A  S.  F.  Ry.  Co.  v.  Jackson, 
supra :  "The  rules  of  law  for  ascertaining 
damages  are  not  inflexible,  but  the  circum- 
stances of  each  case  must  control.  What  is 
required  is  that  reliable  and  satisfactory  evi- 
dence shall  be  produced  from  which  the  val- 
ue of  the  property  in  controversy  may  be  as- 
certained with  a  reasonable  degree  of  cer- 
tainty." To  this  end  it  is  held  that  in  the 
absence  of  market  value  at  destination,  the 
actual  or  intrinsic  value  of  the  animal  may 
be  shown.  G.,  C.  &  S.  F.  Ry.  v.  Anson  (Tex. 
Civ.  App.)  82  S.  W.  785 ;  T.  &  P.  Ry.  Co.  v. 
Elierd,  as  Tex.  Civ.  App.  5!)C.  87  S.  W.  362; 
A.,  T.  &  S.  F.  Ry.  Co.  V.  Veale,  39  Tex.  Civ. 
App.  37,  87  S.  W.  202;  T.  &  P.  Ry.  Co.  v. 
Dlshman.  41  Tex.  Civ.  App.  2.50,  91  S.  W.  828. 

The  third  proposition  is  a  mere  abstraction, 
not  shown  by  the  statement  under  the  first 
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proposition,  which  is  referred  to  as  the  one 
to  be  considered  In  support  of  It,  to  have  any 
relation  to  the  proposition ;  it  not  appearing 
therefrom  that  the  witnesses  named  in  it 
did  testify  to  the  market  value  of  the  animal 
In  San  Antonio  on  the  date  she  arrived  there. 

4.  As  before  Intimated  in  this  opinion,  we 
think  the  evidence  was  such  that  the  Jury 
might  have  found  either  way  on  the  ques- 
tion as  to  whether  the  animal  bad  a  market 
value  in  San  Antonio.  Hence  the  court  did 
not  err  In  submitting  the  Issue  of  her  market 
value  there,  which  is  complained  of  in  the 
ei;:lith  assignment,  nor  In  submitting  the 
question  as  to  her  intrinsic  value,  as  is  com- 
plained of  in  the  ninth.  The  tenth  assign- 
ment raises  the  same  questions  that  are  pre- 
sented by  the  eighth  and  ninth,  and  are  like- 
wise disposed  of. 

5.  This  paragraph  of  the  court's  general 
charge:  "If  you  do  not  believe  from  the  evi- 
dence that  the  mare  was  injured  while  being 
shipped,  or  before  her  delivery  by  the  rail- 
way company  in  San  Antonio,  or  that  if  she 
was  so  Injured  that  it  was  not  caused  by 
the  negligence  of  either  of  the  defendants. 
In  the  manner  as  substantially  alleged  in 
plaintiff's  petition,  or  that  if  she  was  in- 
jured, and  such  was  the  result  of  the  physi- 
cal condition  she  was  In  by  reason  of  her 
having  recently  given  birth  to  her  foal,  or 
that,  If  she  was  so  Injured  by  the  negligence 
of  defendant,  such  injuries  were  not  the 
proximate  cause  of  her  death,  or  that  her 
death  resulted  from  the  negligence  of  plain- 
tiff, or  his  agent  or  employe.  In  handling  and 
caring  for  her  after  she  had  been  so  deliv- 
ered in  San  Antonio,  then  In  either  such 
event  your  verdict  must  be  for  the  defend- 
ants"— embodies  the  substance  of  special 
charges  Nos.  2,  3,  and  4,  requested  by  appel- 
lant, the  refusal  of  which  is  the  basis  of  the 
tnlrteenth,  fourteenth,  and  fifteenth  assign- 
ments of  error.  For  this  reason  said  assign- 
ments are  overruled.  We  also  overrule  the 
sixteenth  assignment,  because  the  issue  of 
contributory  negligence  therein  referred  to 
was  correctly  submitted  in  the  main  charge 
to  the  jury. 

6.  Under  the  eighteenth  and  nineteenth  as- 
signments, it  is  asserted,  as  a  proposition, 
that  "it  is  error  to  permit  a  hypothetical 
question,  based  upon  facts,  to  be  propound- 
ed to  a  witness,  when  the  facts  which  con- 
stitute the  basis  of  such  question  have  not 
been  proven."  It  may  be  laid  down  as  a 
rule  that,  whenever  there  is  evidence  upon 
which  a  Jury  may  find  the  existence  of  a 
group  of  facts  upon  which  an  expert  may 
base  an  opinion  such  as  is  legitimate  for 
such  a  witness  to  give,  such  facts  may  he 
assumed  as  a  hypothesis  for  a  question  to 
elicit  from  witness  his  opinion  deduclble 
from  such  facts.  True,  before  such  facts  can 
serve  as  data  for  the  hypothesis,  It  must  rea- 
sonably appear  to  the  court  that  the  evidence 
is  such  as  would  warrant  the  jury  in  finding 
that  they  were  proved;   but,  where  there  is 


such  evidence,  the  court  cannot  arbitrarily 
sustain  an  objection  to  a  question,  based  up- 
on the  assumption  of  the  existence  of  such 
facts,  asked  an  expert  as  to  a  matter  about 
which  he  can  give  an  opinion,  upon  the  as- 
sumption that  such  facts  are  not  proved,  for, 
if  this  could  be  done  by  the  trial  court,  the 
basis  upon  which  expert  testimony  rests 
would,  In  many  instances,  be  destroyed. 
The  witnesses  to  whom  the  hypothetical 
questions  referred  to  In  the  assignments 
were  asked  were  shown  to  be  experts  In  re- 
gard to  the  matters  under  Inquiry;  and,  we 
believe,  the  evidence  as  to  the  facts  upon 
which  the  questions  were  predicated  was 
sufficient  to  admit  of  the  finding  of  such 
facts  by  the  jury,  as  a  basis  for  the  ques- 
tions upon  which  it  was  sought  to  elicit  the 
witnesses'  opinion  as  to  what  was  the  cause 
of  the  mare's  death.  We  therefore  overrule 
these,  as  well  as  the  twentieth,  twenty-first, 
and  twenty-second  assignments. 

7.  It  appears  from  the  explanation  of  the 
trial  Judge  appended  to  the  bill  of  exceptions 
taken  to  the  remarks  of  one  of  counsel  for 
plaintiffs,  which  are  the  subject  of  the 
twenty-third  assignment  of  error,  that  "no" 
objection  was  made  at  the  time  these  re- 
marks were  made,  and  no  request  was  made 
to  instruct  the  Jury  to  disregard  same  or 
have  counsel  withdraw  them."  When  an  ex- 
ception has  been  reserved  by  proper  bill  to 
language  used  by  counsel  In  addressing  a 
Jury,  this  court  has  authority  to  review  the 
action  of  the  trial  court  In  reference  there- 
to, although  there  may  have  been  no  re- 
quest by  the  complaining  party  that  a  charge 
be  given  to  the  Jury  to  disregard  the  lan- 
guage. Western  U.  Tel.  Co.  v.  Perry,  95  Tex. 
645,  69  S.  W.  132.  But  the  rule  is  that,  un- 
less objection  is  offered  to  the  argument 
at  the  time  It  is  made,  notice  of  the  objection 
will  not  be  taken  la  an  appellate  court. 
Moore  v.  Moore.  73  Tex.  383,  11  S.  W.  396; 
Moore  V.  Rogers,  84  Tex.  1,  19  S.  W.  283; 
G.,  C.  4  8.  P.  Ry.  V.  Hockaday,  14  Tex.  Civ. 
App.  613.  37  S.  W.  475;  M.,  K.  &  T.  Ry.  t. 
Nesblt,  43  Tex.  Civ.  App.  630,  97  S.  W.  828; 
Am.  Freehold,  etc.,  Co.  v.  Brown  (Tex.  Civ. 
App.)  101  S.  W.  862;  G.,  H.  &  S.  A.  Ry.  Co. 
V.  Worth  (Tex.  Oiv.  App.)  107  S.  W.  961.  It 
is,  however,  held  that  the  reason  of  this  rule 
does  not  apply  when  the  trial  Judge  has  es- 
tablished a  rule  that  he  will  In  no  case  sus- 
tain an  objection  to  improper  argument,  and 
will  never  instruct  a  jury  to  disregard  the 
argument,  however  Improper  It  may  be.  See 
G.,  H.  &  S.  A.  Ry.  Co.  v.  Washington  (Tex. 
Civ.  App.)  92  S.  W.  1059;  H.  &  Tex.  Cent 
Ry.  Co.  V.  Rehm,  36  Tex.  Civ.  App.  553,  82  S. 
W.  527.  It  does  not  appear  that  the  trial 
Judge  in  this  case  had  any  such  rule  in  his 
court.  Therefore,  we  think  the  rule  of  law 
which  requires  objection  to  be  offered  to  tha 
argument  at  the  time  It  is  made  should  gov- 
ern here,  and,  as  no  such  objection  was 
made,  the  assignment  should  be  overruled. 

8.  The  charge  of  the  court  Is  not  obnoxious 
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to  any  of  the  objections  urged  against  It  un- 
der the  twenty-fifth  assignment  of  error. 
Nor  did  the  court  err  In  refusing  special 
charge  No.  10,  requested  by  appellant,  for  If,' 
ti-hile  the  mare  was  in  the  appellant's  posses- 
sion, she  was  without  feed  or  water,  the 
length  of  time  she  was  in  transit  might 
have  bad  considerable  "bearing  upon  the 
case." 

9.  As  there  was  not  a  particle  of  evidence 
tending  to  show  that  the  mare  suffered  any 
Injury  while  in  th^  possession  of  appellant's 
codefendant,  special  charge  No.  8,  request- 
ed by  appellant,  was  properly  refused. 

There  is  no  error  in  the  judgment,  and  it 
Is  affirmed. 


GOLD  T.  CAMPBELL  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  8, 
1909.) 

1.  False    Impbisorment    (J    7*)— Grounds— 
Depbivation  of  Libebtt. 

Under  the  Bill  of  Rights,  declaring  that  no 
citizen  shall  be  deprived  of  life,  liberty,  or  prop- 
erty except  by  due  course  of  the  law  of  the.  land, 
and  that  everything  in  the  Bill  of  Rights  is  ex- 
cepted out  of  the  general  powers  of  government 
■nd  shall  forever  remain  inviolate,  and  all  laws 
contrary  thereto  shall  be  void,  a  police  officer, 
vho  deprives  a  citizen  of  his  liberty  in  any  way 
except  by  due  course  of  the  law  of  the  land,  is 
amenable  to  the  citizen  deprived  of  his  liberty  in 
on  action  for  false  imprisonment. 

(E».  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  {{  29-42 ;   Dec.  Dig.  {  7.»] 

2.  False   Ihfbisoniucnt  ({  43*)— Natube  of 
Offeivse 

Under' Pen.  Code  1895,  art.  618,  defining 
"false  imprisonment,"  the  offense  consists  of  im- 
posing by  force  or  threats  an  unlawful  restraint 
upon  a  man's  freedom  of  locomotion,  and  the 
wrong  may  be  committed  by  words  alone,  or  by 
acts  alone,  or  by  both,  and  by  merely  operating 
(Ht  the  will  of  the  individual,  by  personal  vio- 
lence, or  by  both. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  {{  122,  123;  Dec  Dig. 
143.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2657-2661 ;    vol.  8,  p.  7660.] 

3.  False  Iuprisonuent  ({  22*)— Evidence— 

BCBDEN  OF  PbOOF. 

Under  Pen.  Code  1895,  art.  593,  relating  to 
drcumstances  justifying  the  use  of  force  for  the 
detention  of  a  person  against  his  will,  any  re- 
straint put  by  fear  or  force  upon  the  actions  of 
another  is  prima  facie  unlawful  and  constitutes 
a  false  imprisonment,  and  the  burden  is  upon 
the  person  making  the  restraint  to  show  a  jus- 
tification. 

[Ed.  Note. — For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  i  98 ;   Dec.  IHg.  {  22.*] 

4.  False  Imfbisonment  ^^  31*)— Evidence— 
sufficiekct. 

In  an  action  against  the  chief  of  police 
for  false  imprisonment,  evidence  held  to  show 
that  thou^  be  was  not  responsible  for  the  orig- 
ioal  arrest,  still  he  was  responsible  for  plainti^s 
being  deprived  of  his  liberty  after  he  was  taken 
to  the  police  station. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Dec.  Dig.  i  31.*] 


5.  False  Iicfrisonmert  ({  7*)— Acts  Consti- 
tuting—Unlawful Arrest. 

Code  Cr.  Proc.  1805.  tit  5,  c.  1,  prescribes 
in  what  cases  arrests  may  be  made  without  war- 
rant, and,  by  article  252,  provides  that  in  all 
cases  enumerated  in  the  chapter  the  person  mak- 
ing the  arrest  shall  immediately  take  the  person 
arrested  before  the  magistrate  who  may  order 
the  arrest,  or  before  the  nearest  magistrate 
where  the  arrest  was  made  without  an  order. 
Article  249  provides  that  the  municipal  author- 
ities of  towns  and  cities  may  establish  rules  au- 
thorizing the  arrest  without  warrant  of  persons 
found  in  suspicious  places  and  under  circum- 
stances which  reasonably  show  that  such  per- 
sona have  been  guilty  of  some  felony  or  breach 
of  the  peace,  or  threaten  or  are  about  to  commit 
some  offense.  Ordinance  No.  561  of  the  city  of 
El  Paso  requires  the  police  of  the  city  to  pre- 
serve order  and  to  protect  the  inhabitants  and 
property  of  the  city,  and  commands  them  with 
or  without  warrant  to  arrest  all  persons  found 
in  the  act  of  violating  any  law  or  ordinance, 
and  all  persons  found  under  suspicious  circum- 
stances, and  to  take  every  person  arrested  by 
them,  if  in  the  daytime,  before  the  proper  judi- 
cial tribunal,  and  if  at  night  to  the  city  prison 
and  confine  the  penon  so  arrested  until  he  can 
be  brought  before  the  proper  tribunal  for  trial. 
Held,  that  the  arrest  of  a  merchant  in  his  own 
store  without  a  warrant,  for  refusing  to  return 
money  paid  him  for  ^ooda  sold  and  for  exchang- 
ing American  money  into  Mexican,  on  the  verbal 
complaint  of  one  who  had  repented  of  a  trade  he 
had  made,  the  goods  not  being  sold  or  the  money 
exchanged,  in  uie  presence  of  an  officer,  was  not 
authorized  by  the  ordinance,  since  the  merchant 
was  not  found  in  the  act  of  violating  any  act  or 
ordinance  nor  found  in  a  suspicions  place  or  un- 
der suspicious  circumstances. 

[Ed.  Note.— For  other  casi^s,  see  False  Im- 
prisonment, Cent  Dig.  U  29-42;  Dec.  Dig. 
J  7.*] 

6.  False  Iuprisonvent   (S   8*)   —  Pebsons 
'  Liable. 

A  chief  of  police,  who,  when  informed  of  an 
illegal  arrest  by  one  of  his  police  officera  who 
brought  the  person  arrested  before  him,  sanction- 
ed the  arrest  and  himself  ordered  the  person  un- 
lawfully arrested  to  be  placed  in  jail,  instead  of 
arresting  the  policeman  for  false  imprisonment 
committed  in  his  presence,  is  himself  liable  in 
damages  for  the  false  imprisonment. 

(Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec.  Dig.  S  8.*] 

7.  False  Impbisonuent  (S  34*)— Damages. 

Where,  in  an  action  for  false  imprisonment 
the  evidence  shows  that  defendant  has  unlawful- 
ly been  deprived  of  his  liberty,  he  is  entitled  to 
recover  at  least  nominal  damages  for  the  viola- 
tion of  his  constitutional  right  and  the  expenses 
reasonably  incurred  after  procuring  his  dis- 
charge from  the  restraint,  also  for  loss  of  time, 
interruption  of  his  business,  and  suffering  bodily 
and  mentally  occasioned  by  the  wrongful  impris- 
onment. 

[Ed.  Note. — For  other  cases,  see  False  Impris- 
onment Cent  Dig.  {  111 ;  Dec.  Dig.  S  34.*] 

8.  False    Iicpbisonment    ({    22*)— Mauce— 
Necessity  of  Showino. 

It  is  not  necessary  to  prove  malice,  in  an 
action  for  false  imprisonment,  where  it  is  shown 
that  the  imprisonment  is  unlawful,  since  malice 
will  be  conclusively  imputed  from  the  uniawfui 
act. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Cent  Dig.  S  99 ;   Dec  Dig.  {  22.*] 

9.  False  Ikpbisonment  (|  33*)— Measubk  or 
Damages— Discbetion  of  Jury. 

An  action  for  false  imprisonment  being  one 
in  which  the  general  damages  cannot  be  meas- 
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ured  with  any  certainty,  the  soand  discretion 
of  the  juiT,  under  all  the  circumstances,  is  the 
only  practicable  measure. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec  Dig.  i  33.*] 

10.  Falsi  Iufbisonubrt  ({  35*)— Exxuflabt 
Damages— Mauce. 

Where  a  police  officer  in  making  an  arrest 
•without  authority  acted  recklessly  or  willfully 
and  maliciously  with  a  design  to  oppress  and  in- 
jure the  person  arrested,  the  jury,  in  addition 
to  compensatory  damages,  as  a  punishment  to 
defendant  and  as  a  protection  against  the  viola- 
tion of  personal  rights  and  social  order,  may 
award  such  exemplary  damages  as  they  may 
deem  proper. 

[Ed.  Note. — For  other  cases,  see  False  Impris- 
onment, Cent.  Dig.  S  112 ;   Dec  Dig.  {  35.*] 

11.  Faxsb  Impbisonment  ({  34*)— Dailaoes— 
IirJXTBT  TO  Business. 

In  an  action  for  false  imprisonment,  dam- 
ages to  plaintifTs  business,  not  being  such  as 
would  naturally  and  proximately  arise  from  the 
wrong  done  his  person,  are  too  remote  for  re- 
covery. 

[Ed.  Note. — For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  {  111 ;   Dec  Dig.  {  34.*] 

12.  False  Ihfbisonmert  (§  26*)— Evidence. 

Where,  in  an  action  for  false  imprisonment, 
it  was  shown  that  plaintiff's  arrest  was  without 
warrant  or  complaint  and  unjustifiable,  the 
complaint,  information,  and  warrant  of  arrest, 
filed  and  issued  after  his  false  imprisonment, 
were  not  admissible  as  tending  to  justify  or  mit- 
igate the  unlawful  act. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  {  103 ;   Dec  Dig.  §  26.*] 

18.  False  Imfbisonuent  (J  7*)— Defenses — 
Waives   or   Riqht    of    Action— Plea   of 

GUILTT. 

The  liability  of  an  o£Scer  for  an  illegal  ar- 
rest is  not  waived  by  the  plaintiff's  pleading 
guilty  of  the  offense  for  which  the  arrest  was 
made. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Dec  Dig.  i  7.*] 

14.  Officebb  ({  129*)— Bonds— IjIabilities  of 

Sureties. 

The  sureties  on  the  bond  of  a  public  officer 
are  liable  for  all  defaults  of  the  officer  within 
the  limit  of  what  the  law  authorizes  or  enjoins 
upon  him  as  such  officer,  but  they  are  not  liable 
for  acts  not  done  in  his  official  capacity. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  §  1'2!).*] 

16.  Officebb  (§  129*)— Bonds— Liabilities 
Of  SuBB?nES— Natube  of  Defaut— "Vie- 
tute  Officii" — "Colobe  Officii." 

Acts  done  by  an  officer  "virtute  officii,"  for 
which  the  sureties  on  his  official  bond  are  liable, 
are  such  aa  are  done  within  the  authority  of  the 
officer,  but  in  the  doing  of  which  the  authority 
is  improperly  exercised  or  the  confidence  reposed 
in  him  by  the  law  is  abused;  while  acts  done 
"colore  officii,"  for  which  the  sureties  are  not 
liable,  are  such  as  the  nature  of  the  office  gives 
him  no  authority  to  do. 

[Ed.  Note. — For  other  cases,  see  Officers,  Dec 
Dig.  {  129.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  986;  vol.  2,  pp.  1263-1264.] 

16.  Municipal  Cobpobations  (§  173*)— Chief 
OP  Police— Bonds— Liabilities  op  Sube- 
ties. 

To  charge  sureties  on  the  bond  of  a  chief  of 
police,  the  act  complained  of  must  not  only  be 
such  as  might  be  rightfully  done  by  him  as  such 
officer,  but  it  must  have  been  actually  done  by 


him  as  such  officer  under  a  claim  of  right  to  do 
it  in  his  official  capacity. 

[Ed.  Note. — For  other  cases,  sea  Municipal 
Corporations,  Dec  Dig.  {  173.*] 

Appeal  from  EI  Paso  County  Court;  Al- 
bert S.  Eylar,  Judge. 

Action  by  Samuel  Gold  against  George  C 
Campbell  and  others  for  false  Imprisonment. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed  in  part,  and  reversed  In  part 

Atlas  Jones,  for  appellant  Jackson,  Lea 
&  Ware,  for  appellees.     . 

NEILL,  J.  Samuel  Gold  sued  George  O. 
Campbell,  and  the  sureties  on  his  official 
bond,  as  chief  of  police  of  the  city  of  El  Paso, 
to  recover  $495  actual,  and  $100  exemplary, 
damages  for  false  Imprisonment  alleged  to 
have  been  effected  by  plaintiff  having  been 
unlawfully  arrested  and  imprisoned  by  one 
George  Miller  without  a  warrant,  while  act- 
ing under  the  direction  and  command  of  the 
defendant  Campbell.  The  defendants  answer- 
ed by  general  and  special  exceptions  to  plain- 
tiff's petition,  a  general  denial,  and  pleaded 
specially,  in  justiflcatlon  of  the  imprisonment, 
a  certain  ordinance  of  the  city,  under  which 
it  was  averred  the  arrest  was  made  by  Miller 
as  a  policeman.  After  the  court  sustained 
tbe  special  exception  embodied  in  the  fifth 
paragraph  of  defendants'  answer  to  plaintiff's 
petition,  the  case  was  tried  before  a  jury,  and 
the  trial  resulted  in  a  verdict  and  judgment 
In  favor  of  the  defendants. 

The  flrst  assignment  which  attracts  our  at- 
tention is  that  which  complains  of  the  refusal 
of  the  court  to  set  aside  the  verdict  because 
it  is  unsupported  by  the  evidence.  As  a  de- 
cision of  tbe  question  Involved  requires  a 
consideration  of  the  law  pertaining  to  a  case 
of  this  character,  as  well  as  a  review  of  the 
evidence  adduced  in  this  particular  case,  we 
will  first  expose  the  principles  of  law  pertain- 
ing to  the  case,  and  then,  in  tbe  light  of  such 
principles,  review  the  evidence  for  the  purpose 
of  determining  whether  It  tends  to  support  the 
verdict.  If  the  probative  force  of  the  testi- 
mony should  prove  such  that  no  reasonable 
man  can  deduce  tbe  conclusion  from  It  that 
the  defendant  Campbell  wrongrfuUy  imprison- 
ed the  plaintiff,  if  there  was  no  error  in  the 
charge  submitting  the  Issue  to  tbe  Jury,  then 
the  verdict  must  stand;  but,  on  the  other 
hand,  if,  under  the  law  pertinent  to  the  evi- 
dence, no  mind  capable  of  receiving  and 
weighing  evidence  directed  to  the  proof  of  a 
specific  fact  could,  in  the  light  of  the  law, 
come  to  any  other  conclusion  than  that  Camp- 
bell wrongfully  and  without  authority  of 
law  restrained  the  plaintiff  of  his  liberty,  it 
must  be  set  aside. 

There  are  certain  God-given  rights,  which 
government  is  instituted  and  maintained  to 
secure  and  protect  all  men  in  the  equal  en- 
joyment of — the  proud,  the  humble,  the  poor, 
the  rich,  tbe  citizen,  the  stranger,  and  tbe 
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aojouroer.  It  matters  not  what  adversities 
may  have  befallen  him,  or  what  complexion 
an  Indian  or  an  Afrlc  sun  may  have  burnt 
npon  him,  whoever  and  wherever  he  Is,  so 
long  as  he  conforms  hla  conduct  to  the  law, 
and  does  not  exercise  such  rights  to  the  In- 
jury or  detriment  of  another  or  in  disturbance 
of  the  peace  and  good  order  of  society,  nei- 
ther government  nor  Its  officers,  though  they 
may  wield  a  policeman's  baton,  handle  a  "big 
stick,"  and  be  epauletted,  chevroned,  and  ar- 
rayed like  the  Sons  of  Veterans  at  a  Con- 
federate reunion,  can  rightfully  deprive  him 
of  such  rights,  and  even  when  his  conduct  is 
such  as  to  authorize  the  government,  through 
its  officers,  to  deprive  or  restrain  him  in  the 
exercise  of  such  right,  such  authority  must 
be  exercised  according  to  law.  Among  these 
natural  rights  are  the  enjoyment  of  life,  liber- 
ty, and  property.  The  Bill  of  Rights,  which 
Is  incorporated  in  our  CJonstitution,  declares 
that  no  citizen  shall  be  deprived  of  life,  lib- 
erty, property,  etc.,  except  by  due  course  of 
the  law  of  the  land.  It  then  declares  that 
"Everything  in  this  'Bill  of  Rights'  is  except- 
ed out  of  the  general  powers  of  government, 
and  shall  forever  remain  inviolate  and  all 
laws  contrary  thereto  *  *  *  shall  b'e 
void."  If,  then,  the  plaintUT  was  deprived 
of  his  liberty  by  the  defendant  Campbell  in 
any  way,  except  by  due  course  of  the  law  o( 
the  land,  the  latter  was  unquestionably  ame- 
nable to  him  in  this  action. 

"False  Imprisonment"  consists  of  imposing 
by  force,  or  threats,  an  unlawful  restraint 
npon  a  man's  freedom  of  locomotion.  Prima 
fade  any  restraint  put  by  fear  or  force  upon 
the  actions  of  another  is  unlawful  and  con- 
stitutes a  false  imprisonment,  anless  a  show- 
ing of  justification  makes  it  a  true  or  legal 
Imprisonment  The  wrong  may  be  committed 
by  words  alone  or  by  acts  alone,  or  by  both, 
and  by  merely  operating  on  the  wUI  of  the 
individual,  by  personal  violence,  or  by  both. 
All  that  is  necessary  to  constitute  false  Im- 
prisonment is  that  the  Individual  be  restrain- 
ed of  his  liberty  without  any  sufficient  legal 
canse  therefor,  and  by  words  or  acts  which  he 
fears  to  disregard.  Any  arrest  or  detention 
of  a  person  is  presumed  to  be  unlawful,  and 
the  burden  is  upon  the  defendant  to  show 
that  it  was  lawful.  Cooley  on  Torts  (3d  Ed.) 
296-298.  False  imprisonment  is  an  offense 
under  the  laws  of  Texas,  punishable  by  a  fine 
not  racceedlng  $500,  and  may  be  by  confine- 
ment in  the  county  jail  not  exceeding  one 
year,  and  Is  thus  defined:  "False  imprison- 
ment is  the  willful  detention  of  another 
against  his  consent;  and  where  it  is  not  ex- 
pressly authorized  by  law,  whether  such  de- 
tention be  effected  by  an  assault,  by  actual 
violence  to  the  person,  by  threats  or  by  any 
other  means  which  restrains  the  party  so  de- 
tained from  removing  from  one  place  to  an- 
other as  be  may  see  proper."  Pen.  Code 
1805,  art  61&  However,  article  622  provides 
that:  "It  is  not  an  offense  to  detain  a  person 
In  the  cases  and  for  the  objects  mentioned  In 


article  S93  as  justifying  the  use  of  force,  but 
whenever  it  Is  assumed  as  a  Justification  that 
such  circumstances  existed,  it  must  be  shown 
also  that  the  detention  was  necessary  to  ef- 
fect any  of  the  objects  set  forth  In  said  ar- 
ticle." After  we  have  stated  from  the  record 
the  evidence  upon  the  question  of  plaintiff's 
imprisonment,  which  will  show  beyond  a  per- 
adventure  of  a  doubt  that  he  was  imprisoned, 
we  will  then  determine  whether  any  one  can 
come  to  any  other  conclusion  than  that  the 
defendant  Campbell  was  a  party  to  such  im- 
prisonment; and,  if  no  other  conclusion  can 
be  deduced,  we  will  then  inquire  whether  un- 
der the  law  the  evidence  tends  to  Justify  him 
In  making  such  imprisonment 

James  Miller  testified,  in  substance:  That 
on  February  4,  1908,  he  was  a  policeman  of 
the  city  of  El  Paso,  when  a  Mexican  came  to 
him  and  told  him  that  plaintiff,  Gold,  had 
agreed  with  him  to  sell  him  a  dozen  silk 
handkerchiefs,  and  to  change  $280  United 
States  money  into  Mexican  money  for  him  at 
the  rate  of  $1  of  United  States  money  for  $2 
of  Mexican,  that  he  was  to  pay  $24  for  the 
handkerchiefs,  and  plaintiff  was  to  keep  $24 
of  his  (the  Mexican's)  money  for  changing  It, 
and  that  the  Mexican  asked  blm  to  get  his 
money  and  mnke  plaintiff  take  back  the  hand- 
kerchiefs. That  he  (Miller)  then  went  with 
the  Mexican  to  plaintiff's  store  on  El  Paso 
street  and  demanded  of  plaintiff  to  return 
the  Mexican  his  money  and  take  back  the 
handkerchiefs,  but  that  plahitiff  said  that 
the  Mexican  agreed  to  pay  him  for  changing 
the  money,  and  refused  to  do  so  unless  his 
attorney  so  advised  him.  That  plaintiff  ask- 
ed time  to  go  and  consult  his  attorney,  which 
he  (Miller)  granted  him.  That  when  plain- 
tiff returned  from  his  attorney,  he  refused 
to  take  the  handkerchiefs  or  give  back  the 
money,  whereupon  Miller  told  plaintiff  that  he 
would  have  to  take  him  to  the  chief  of  police, 
and  thereupon  plaintiff,  without  resistance, 
accompanied  him  to  the  chief  of  police  at  the 
police  station  of  the  city.  That  when  he  took 
plaintiff  to  the  chief  of  police,  he  had  no  war- 
rant, and  did  so  wlthont  direction  or  request 
of  the  chief.  That  when  they  got  to  the  po- 
lice station  they  found  defendant  Campbell, 
the  chief  of  police,  and  both  plaintiff  and  the 
Mexican  told  him  their  stories  about  their 
transaction.  That,  after  talking  with  them 
for  some  time,  and  consulting  with  the  cap- 
tain of  the  police  force,  and  planning  to  find 
out  what  charge  to  make  against  plaintiff,  the 
chief,  Campbell,  told  the  captain  he  had  bet- 
ter lock  plaintiff  up  and  Investigate  the  mat- 
ter. That  they  then  locked  plaintiff  up  un- 
der orders  from  the  chief  of  police.  That  he 
was  lo<^ed  up  at  about  12:30  p.  m.,  under 
orders  from  the  chief  of  police,  Campbell,  who 
was  the  authority  at  the  time. 

The  defendant  George  C.  Campbell  testi- 
fied as  follows:  "I  was  chief  of  police  of 
the  city  of  El  Paso,  Tex.,  on  February  4, 
1908,  when  plaintiff  was  brought  to  the  police 
station  by  James  Miller.    ▲  Mexican,  who 
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was  a  stranger  to  me,  and  who  was  on  bis 
way  from  Arizona  to  Mexico,  came  with 
them.  The  Mexican  complained  to  me  tbat 
plaintiff  had  swindled  him  out  of  his  money 
and  showed  me  two  dozen  handkerchiefs,  and 
said  plaintiff  had  charged  him  $2  apiece  for 
them.  He  also  said  plaintiff  had  charged 
him  fZi  for  changing  $2S0  United  States 
money  Into  Mexican  money.  I  questioned 
plaintiff  and  talked  with  bim  three-quarters 
of  an  hour,  or  an  hour,  and  I  examined  the 
handkerchiefs  and  told  plaintiff  I  had  been 
a  merchant,  and  that  the  handkerchiefs  were 
not  all  silk,  all  of  them ;  some  were  raw  silk 
and  not  worth  more  than  25  cents,  which  he 
admitted  to  me.  He  also  admitted  to  me 
that  some  one  or  two  were  worth  about  TO 
cents.  I  told  him  he  had  charged  an  exorbi- 
tant price  for  the  handkerchiefs,  and  he  said 
he  was  not  in  business  for  his  health,  that 
he  had  a  big  expense,  and  had  a  right  to 
make  whatever  he  could  on  his  goods.  At 
my  direction  Gapt.  Edwards  called  up  the 
banks  and  Judge  Lea  and  asked  them  If  a 
man  was  required  to  take  out  a  license  to  dis- 
count money.  Capt  Edwards  told  Judge  I>ea 
the  case  in  my  presence  over  the  phone,  and 
Judge  Lea  told  me  to  charge  plaintiff  with 
swindling,  which  I  did.  In  phoning  I  was 
trying  to  get  right  before  I  did  anything. 
Plaintiff  was  not  put  In  Jail  until  I  learned 
from  Judge  Lea  what  charge  to  make  against 
him.  I  detained  plaintiff  until  the  proper 
complaint  could  be  made,  and  Instructed  the 
Mexican  to  go  to  the  proper  authority  and 
make  the  complaint  I  sent  the  Mexican  to 
make  the  complaint,  when  plaintiff  was  turn- 
ed over  to  the  county  authorities;  but  I  do 
not  know  who  made  the  complaint  When 
plalntUTs  attorney,  Mr.  Goldstein,  came  to 
me  and  asked  me  to  let  plaintiff  out  on  bond 
or  without  bond,  I  tOId  him  I  had  no  au- 
thority  to  release  plaintiff.  I  had  been  ad- 
vised by  the  Judge  of  the  police  court  the 
city  attorney,  and  the  mayor  that  I  had  no 
authority  to  release  plaintiff,  and  I  held 
plaintiff  because  I  did  not  think  I  bad  au- 
thority to  release  him.  In  putting  plaintiff 
In  Jail  and  handling  him  on  the  occasion,  I 
was  acting  as  chief  of  police  of  the  city  of  El 
Paso,  Tex.,  and  by  authority  of  my  office.  I 
did  not  know  anything  about  the  matter  un- 
til plaintiff  was  brought  to  the  station  under 
arrest  and  charged  with  an  offense,  and  then 
I  did  not  think  I  had  a  right  to  release  him, 
and  tbat  Is  why  I  held  him.  No  written  com- 
plaint or  warrant  were  made  before  plaintiff 
was  delivered  to  the  county  authorities, 
which  was  about  3  o'clock  p.  m.  I  was  not 
present  at  plaintUTs  store  when  he  sold  the 
Mexican  the  handkerchiefs  and  changed  the 
money,  and  did  not  hear  the  trade.  I  did 
not  abuse  or  mistreat  plaintiff  in  any  way 
whatever,  and  I  had  no  malice  whatever  to- 
ward him.  I  did  not  take  plaintiff  before  a 
magistrate.  The  oflSce  of  the  Judge  of  the 
corporation  court  was  In  the  police  station, 
and  the  ofBce  of  Justice  MarshaU  was  four 


blocks  from  the  station,  and  the  office  of  Jus- 
tice Mitchell  was  Biz  blocks  from  the  sta- 
tion. At  the  time  plaintiff  was  brought  to 
the  police  station,  the  officers  there  were  un- 
der me  and  under  my  direction.  I  was  chief 
over  all  of  them." 

The  plaintiff  testified  as  follows:  "I  am 
the  plaintiff  In  this  cause,  and  George  C. 
Campbell  Is  one  of  the  defendants,  and  W 
H.  Burgess  and  J.  H.  Pollard  are  the  other 
defendants.  I  am,  and  was  at  the  time  of 
my  arrest  by  James  Miller,  a  dry  goods  mer- 
chant on  South  EI  Paso  street,  city  and  coun- 
ty of  EI  Paso,  Tex.;  my  store  being  in  tbo 
main  business  part  of  the  city  and  being  sur- 
rounded by  business  houses.  At  the  time  of 
my  arrest  I  had  five  clerks  in  my  store,  and 
I  managed  the  business  and  sold  my  goods, 
and  my  time  was  of  the  value  of  $10  per  day 
to  me.  On  February  4,  1908,  the  day  of  my 
arrest  James  Miller  came  to  my  store  with 
a  Mexican  about  11  o'clock  a.  m.  and  de- 
manded tbat  I  take  back  12  handkerchiefs 
which  I  bad  sold  the  Mexican,  and  give  him 
$24  which  the  Mexican  claimed  I  had  kept 
for  changing  bis  money.  I  told  Mr.  Miller 
that  the  Mexican  had  agreed  to  pay  me  $24 
for  the  handkerchiefs,  and  to  pay  me  $20  for 
changing  $280  United  States  money  Into 
Mexican  money,  $2  Mexican  money  for  $1 
United  States  money,  that  I  had  kept  only 
$20  for  changing  the  money,  and  refused  to- 
take  the  handkerchiefs  and  return  the  $24 
paid  me  for  them,  and  also  refused  to  return 
the  $20  which  I  charged  for  making  change, 
unless  my  attorney  so  advised,  and  asked 
time  to  go  and  consult  my  attorney,  which 
said  Miller  gave  me.  When  I  came  from  my 
attorney,  I  still  refused  the  demands  of  th& 
Mexican  and  said  Miller,  whereupon  said 
Miller  said  he  would  have  to  take  me  to  the^ 
chief  of  police.  I  went  with  said  Miller  with- 
out protest  because  I  knew  he  was  a  police 
officer,  and  I  did  not  want  to  resist  an  officer, 
but  I  went  with  him  against  my  will.  When, 
we  got  to  the  police  station  In  the  city  of  El 
Paso,  Tex.,  we  found  defendant  George  C. 
Campbell,  who  was  then  chief  of  police  of 
said  city.  I  told  Mr.  Campbell  that  the  Mexi- 
can had  agreed  to  pay  me  $24  for  the  hand- 
kerchiefs, and  to  pay  me  $20  for  changing  his. 
money.  I  told  Mr.  Campbell  that  I  did  not 
know  whether  or  not  I  had  a  right  to  charge 
for  changing  money,  but  that  I  knew  all  the 
other  merchants  did  so,  and  I  supposed  I 
had,  and  that  I  had  a  heavy  expense,  and 
had  to  make  money,  and  bad  a  right  to  get 
all  I  could  for  my  goods.  I  told  Mr.  Camp- 
bell that  the  handkerchiefs  cost  from  $12  to 
$18  per  dozen.  I  did  not  tell  him  that  I  had 
charged  too  much  for  the  handkerchiefs,  or 
that  some  of  the  handkerchiefs  were  worth, 
only  25  cents  apiece.  When  Mr.  Campbell 
had  talked  over  the  matter  with  me  and  the- 
Mexican,  he  demanded  of  me  to  take  the 
handkerchiefs  and  return  the  money,  which  I 
refused  to  do.  He  then  said  he  would  put 
me  in  the  penitentiary  and  ordered  me  locked. 
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up.  I  was  locked  np  by  order  of  Mr.  Oamp- 
bell  abont  12-.80  o'clock  p.  m.  I  asked  tbe 
party  who  locked  me  up  to  allow  me  to  phone 
my  attorney  and  get  bond  for  me,  and  he 
refused  to  do  so.  I  was  allowed  to  phone 
my  attorney,  Abe  Goldstein,  about  1  o'clock 
p.  m.  Mr.  Goldstein  came  to  me  at  the  sta- 
tion, and  Mr.  Campbell  was  not  there,  and 
demanded  of  the  clerk  to  release  me,  which 
he  refused  to  do.  Mr.  Goldstein  then  left 
and  returned  to  the  station  about  2:30  o'clock 
p.  m.  and  asked  Mr.  Campbell  to  release  me 
without  bond,  or  on  bond,  which  he  refused 
to  do.  About  3  o'clock  p.  m.  I  was  delivered 
to  Deputy  SherUT  Greet,  to  be  transferred  to 
the  county  Jail,  and  he  took  me  to  the  sher- 
UTb  office,  where  Mr.  Goldstein  made  bond 
for  me  and  obtained  my  release.  Mr.  Camp- 
bell did  not  Btrlkei  or  curse,  or  abuse  me,  or 
handle  me  roughly.  I  suffered  great  humilia- 
tion from  being  put  in  jail.  I  did  not  hare 
anything  to  eat  while  in  Jail,  and  I  became 
sick.  It  hurt  me  to  have  my  friends  ask  me 
why  I  was  put  In  jaU,  as  they  did,  and  to 
have  the  local  agent  of  R.  O.  Dun  &  Co.  ask 
me  why  I  was  put  In  Jail.  I  paid  Mr.  Gold- 
stein $25  for  obtaining  my  release,  and  I 
think  it  was  a  reasonable  fee  for  his  serv- 
ices. When  I  changed  the  money  for  the 
Mexican,  he  was  In  a  hurry  to  go  into  Mexico, 
and  the  banks  were  closed.  I  got  the  Mexi- 
can money  from  other  merchants  and  had 
to  pay  them  2  per  cent  for  it  The  Mexican 
left  my  store  perfectly  satlsfled.  My  Mexican 
clerk  made  the  trade  with  him." 

Mr.  Goldstein,  the  attorney  of  plaintift  to 
secure  his  release,  testified:  That  he  was 
called  to  the  police  station  at  1  p.  m.  on  Feb- 
ruary 4,  1908,  to  see  plalntur,  and  asked  the 
clerk  to  release  him,  which  be  refused  to  do. 
That  he  returned  to  the  station  about  2:30 
p.  m.,  and  found  Campbell  there,  and  told 
him  that  he  had  no  right  to  hold  plaintiff, 
asked  bim  if  be  bad  a  complaint,  and  he 
said,  "No."  That  he  then  asked  Campbell 
If  any  offense  had  been  committed  In  the 
presence  of  an  officer  entitling  him  to  hold 
plaintiff,  and  he  replied  not  that  he  knew  of ; 
but  that  he  would  hold  him  anyway,  that  he 
had  committed  an  offense,  and  he  would  hold 
him.  And  that  he  (Goldstein)  demanded 
plalntlflTs  release  with  or  without  bond,  and 
he  (Campbell)  refused  to  do  either. 

While  Campbell  may  not  be  responsible 
for  the  original  arrest  of  plaintiff  by  the 
policeman.  Miller,  no  one  can  entertain  the 
slightest  doubt  about  the  fact  that  plaintiff 
was  deprived  of  his  liberty  by  him  after  Mil- 
ler took  him  from  his  store  to  Campbell  at 
the  police  station.  The  defendant's  own  tes- 
timony, coming  from  his  own  lips,  shows  this. 
Was  this  imprisonment  sanctioned  or  Justified 
by  the  law?  If  not,  then  Campbell  was  guilty 
of  false  imprisonment  and  the  verdict  in  his 
favor  is  manifestly  wrong,  for,  if  he  was  not 
authorized  by  the  law  to  imprison  Gold,  the 
plaintiff  was  entitled  as  a  matter  of  law  to 
damages  in  some  amount. 


Title  6,  c.  1,  of  the  Code  of  Criminal  Pro- 
cedure of  1895  prescribes  in  what  cases  ar- 
rests may  be  made  without  warrant,  and 
then,  by  article  262,  provides  that  in  all 
cases  enumerated  in  the  chapter  the  person 
making  the  arrest  shall  immediately  take  the 
person  arrested  before  the  magistrate  who 
may  have  ordered  the  arrest  or  before  the 
nearest  magistrate  where  the  arrest  was 
made,  without  an  order.  It  is  not  pleaded, 
nor  is  it  contended,  that  the  arrest  and  im- 
prisonment of  plaintiff  was  made  or  Justified 
under  any  article  of  this  chapter,  unless  it 
Is  article  249,  which  is  as  follows:  "The 
municipal  authorities  of  towns  and  cities 
may  establish  rules  authorizing  the  arrest 
without  warrant  of  persons  found  in  sus- 
picious places,  and  under  circumstances  which 
reasonably  show  that  such  persons  have  been 
guilty  of  some  felony  or  breach  of  the  peace, 
or  threaten,  or  are  about  to  commit  some  of- 
fense against  the  laws."  The  ordinance,  es- 
tablishing a  rule  authorizing  an  arrest  with- 
out a  warrant  by  the  municipal  authorities 
of  the  city  of  El  Paso,  which  is  pleaded  by 
defendants  in  Justiflcati^n  of  the  arrest  is 
No.  561,  which  is  as  follows:  "General  Du- 
ties and  Powers  of  Police  Officers.  The  chief 
of  police  and  the  policemen  of  this  city,  shall 
at  all  times  preserve  order,  peace  and  quiet 
throughout  the  city,  and  shall  vigilantly 
guard  and  protect  the  Inhabitants  and  prop- 
erly of  the  city.  They  shall,  with  or  with- 
out warrant  arrest  all  persons  found  in  the 
act  of  violating  any  law  or  ordinance;  they 
shall  arrest  all  persons  found  under  suspi- 
cious circumstances,  and  shall  take  every 
person  arrested  by  them,  if  in  the  day  time, 
before  the  proper  Judicial  tribunal,  and  if  in 
the  night  time  to  the  city  prison,  or  other 
place  of  security  within  the  city,  and  there 
confine  the  party  so  arrested  until  they  can 
be  brought  before  the  proper  tribunal  for 
trial.  The  policemen  of  this  city  shall  have 
authority  to  break  open  and  enter  any  house, 
tenement,  enclosure,  or  other  place  where 
any  person  may  take  refuge  or  be,  to  arrest 
such  person  who  has  in  their  presence  or 
hearing  been  guilty  of  any  crime  or  breach  of 
the  peace,  or  when  a  breach  of  the  peace  or 
crime  has  been,  Is  being  or  Is  about  to  be 
committed,  or  any  law,  or  ordinance  has 
been,  is  being  or  is  about  to  be  violated,  and 
arrest  the  offenders." 

In  view  of  the  undisputed  facts.  It  is  ap- 
parent that  the  arrest  and  detention  of  the 
plaintiff  was  not  authorized  by  this  ordi- 
nance and  cannot  be  Justified  by  it  The 
plaintiff  was  not  found  in  the  act  of  violating 
any  act  or  ordinance,  nor  was  plaintiff  found 
in  suspicious  places  or  "under  suspicious  cir- 
cumstances," but  at  his  own  store,  in  pursuit 
of  his  legitimate  business.  It  is  equally  ap- 
parent that  plaintiff  was  not  detained  In  any 
of  the  cases  or  for  any  of  the  purposes  men- 
tioned in  article  583  of  the  Penal  Code  of 
1885.    The  long  and  abort  of  the  whole  mat- 
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ter  \»  that  plaintiff  was  arrested  by  Miller 
upon  the  verbal  Btatement  of  a  Mexican, 
which  Blmply  showed  that  he  rued  a  trade 
he  had  made  with  plaintiff  and  wanted  back 
the  purchase  money  he  had  paid  for  a  dozen 
handkerchiefs  he  had  bought  from  the  plain- 
tiff, because  he  would  not,  on  the  demand  of 
the  officer,  take  back  the  handkerchiefs  and 
return  the  Mexican  the  money  he  paid  for 
them.  No  fraud  on  the  part  of  plaintiff  was 
charged,  nor  does  the  evidence  indicate  any, 
in  the  transaction.  It  was  simply  a  matter 
of  bargain  and  sale,  In  which  plaintiff  had 
the  right  to  ask  what  he  pleased  for  bis 
goods  and  receive  as  much  for  them  as  a 
purchaser  was  willing  to  pay.  Things  have 
come  to  a  pretty  pass  in  this  country,  when 
a  policeman  can  constitute  himself  a  Judge 
of  the  fairness  of  a  business  transaction 
and  deprive  a  citizen  of  his  liberty  because 
a  sale  is  not  canceled  at  his  bidding.  What 
are  our  constitutional  guaranties  of  the  right 
of  enjoyment  of  liberty  and  property  worth, 
If  an  outrage'  of  this  character  ^s  to  receive 
the  sanction  of  our  courts?  The  question 
answers  itself.  Having  been  informed  of 
this  illegal  arrest  when  plaintiff  was  brought 
before  him.  Instead  of  arresting  Miller  for 
the  offense  of  false  imprisonment,  which  was 
committed  in  his  presence,  the  defendant 
Campbell  sanctioned  the  commission  of  the. 
offense  by  undertaking,  himself,  to  force 
plaintiff  to  take  back  the  handkerchiefs  and 
return  to  the  Mexican  the  purchase  money  be 
bad  received  for  them;  and,  because  he 
would  not,  placed  him  in  Jail  and  locked  him 
up  there.  The  law  does  not,  cannot,  and  nev- 
er will,  unless  the  natural  rights  of  man  are 
lost  and  become  but  a  theory  or  a  dream. 
Justify  such  conduct  in  one  of  its  officers,  or 
any  one  else.  The  verdict  as  to  Campbell 
is  not  only  contrary  to  the  overwhelming 
weight  of  the  testimony,  but  without  a  parti- 
cle of  evidence  to  support  it  Indeed,  the 
imprisonment  being  shown  by  the  undisputed 
evidence,  and  there  being  nothing  proved 
that  tended  in  the  least  to  Justify  it,  there 
was  no  issue  as  to  the  fact  of  false  impris- 
onment to  be  submitted  as  to  such  defend- 
ant, and  the  court  should  have  peremptorily 
instructed  the  Jury  to  find  against  such  de- 
fendant as  to  such  matter,  and  have  submit- 
ted to  the  Jury  only  the  question  of  how 
much  damages  were  sustained  by  plaintiff 
by  reason  of  such  false  imprisonment;  and, 
should  the  evidence  upon  another  trial  be  in 
effect  such  as  that  now  before  us,  the  court 
below  Is  directed  to  so  Instruct  the  Jury. 
Now,  as  to  the  question  of  the  measure  of 
damages:  This  will  embrace  the  considera- 
tion of  a  number  of  the  assignments.  Some 
damages  are  always  presumed  to  follow  from 
the  violation  of  any  right  or  duty  Implied 
by  law,  and  therefore  the  law  will,  in  such 
cases,  award  nominal  damages,  if  none  great- 
er are  proved.  Hence,  in  this  case,  the  plain- 
tiff's right  to  the  enjoyment  of  his  liberty 
having  been  violated  by  the  defendant  Camp- 


bell, he  ia  entitled  to  recover  from  Mm  at 
least  nominal  damages.  He  is  also  entitled 
to  recover  the  expenses  reasonably  incurred 
to  procure  his  discharge  from  the  restraint, 
for  loss  of  time,  interruption  of  his  business, 
and  suffering,  bodily  and  mental,  such  as 
the  wrongful  Imprisonment  may  have  occa- 
sioned him.  The  imprisonment  being  un- 
lawful, it  is  not  necessary  to  prove  malice; 
It  being  conclusively  imputed  from  the  un- 
lawful act  of  the  defendant  And  in  cases  of 
this  character,  where  there  is  no  possible 
way  of  measuring  the  general  damages  with 
any  certainty,  the  sound  discretion  of  the 
Jury,  under  all  the  circumstances,  is  the 
only  measure  practicable  (3  Sutherland  on 
Dam.  i  1257);  and  it  the.  defendant,  in 
committing  the  wrong  complained  of,  acted 
recklessly,  or  willfully  and  maliciously,  with 
a  design  to  oppress  and  injure  the  plaintiff 
(which  are  matters  for  the  Jury  to  deter- 
mine), the  Jury  in  fixing  the  damages  may 
disregard  the  rule  of  compensation,  and  be- 
yond that  may,  as  a  punishment  of  the  de- 
fendant, and  as  a  protection  to  society 
against  the  violation  of  personal  rights  and 
social  order,  award  such  additional  exem- 
plary damages  as  they  may  deem  proper. 
Sedg.  on  Dam.  {  352.  Wherefore  the  court 
erred  in  instructing  the  Jury  that  they  could 
not  find  exemplary  damages  against  the  de- 
fendant Campbell.  We  think,  however,  dam- 
ages to  plaintiff's  business,  not  being  such  as 
would  naturally  and  proximately  arise  from 
the  wrong  done  his  person,  are  too  remote 
for  recovery,  and  that  therefore  the  court 
did  not  err  in  sustaining  the  exception  of 
defendants  to  that  part  of  plalntUTs  petition 
which  alleges  such  damages. 

As  the  arrest  of  the  plaintiff  was  without 
complaint  or  warrant  and  unjustifiable  under 
the  undisputed  facts,  the  complaint,  informa- 
tion, and  warrant  of  arrest,  filed  and  issued 
after  his  false  imprisonment,  it  being  indis- 
putably shown  that  he  was  not  held  in  cus- 
tody after  the  warrant  was  issued,  were  not 
evidence  tending  to  Justify  or  mitigate  such 
unlawful  act,  and  should  not  have  been  ad- 
mitted in  evidence  over  plaintiff's  objections 
thereto.  Even  the  liability  of  an  officer  for 
an  illegal  arrest  is  not  waived  by  the  plain- 
tiff's pleading  guilty  of  the  offense  for  which 
the  arrest  was  made.  McCullough  v.  Green- 
field, 133  Mich.  463,  95  N.  W.  532,  62  L.  R. 
A.  906. 

Now,  as  to  the  liability  of  Campbell's  sure- 
ties on  his  official  bond  for  the  false  im- 
prisonment of  plaintiff:  For  all  defaults  of 
a  public  officer  within  the  limit  of  what  the 
law  authorizes  or  enjoins  upon  him,  as  such 
officer,  the  sureties  on  his  official  bond  are 
liable ;  but  they  are  not  bound  for  acta  which 
are  not  done  in  his  official  capacity.  As  Is 
said:  "The  authorities  recognize  *a  principle 
or  rule  by  which  the  acta  of  the  sheriff,  for 
which  his  sureties  may  be  held  liable,  can 
be  distinguished  from  those  acts  for  which 
they  will  not  be  held  liable.   The  former  are 
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termed  acts  done  "vlrtute  officii,'  and  the  lat- 
ter 'colore  officii.'  The  distinction  is  this: 
Acts  done  'vlrtute  offldl'  are  when  they  are 
within  the  authority  of  the  officer,  but  when 
doing  It  be  exercises  that  authority  Improp- 
erly, or  abuses  the  confidence  which  the  law 
reposes  In  him ;  whilst  acts  done  'colore  of- 
ficii* are  where  they  are  of  such  nature  the 
office  gives  him  no  authority  to  do  them." 
Leger  v.  Warren,  62  Ohio  St  500,  57  N.  E. 
606.  51  li.  R.  A.  222,  78  Am.  St.  Rep.  738. 
Under  this  principle,  it  is  held  in  this  state 
that,  to  charge  the  sureties  on  a  sherHTs 
bond,  the  act  complained  of  must  not  only 
be  such  as  might  be  rightfully  done  by  the 
sheriCr  as  such,  but  was  actually  done  by  him 
as  sheriff  under  a  claim  of  right  to  do  it  in 
his  official  capacity.  Heidenbelmer  v.  Brent, 
50  Tex.  533 ;  Maddox  v.  Hudgeons,  31  Tex. 
Civ.  App.  291,  72  S.  W.  415.  In  view  of  what 
we  have  said  in  regard  to  the  wrongful  im- 
prisonment, It  Is  apparent  from  the  au- 
thorities cited  that  the  sureties  on  his  official 
bond  are  not  liable.  For  a  case  where  sure- 
ties were  held  liable  because  the  acts  were 
done  vlrtute  officii,  see  King  v.  Brown,  100 
Tex.  109,  94  8.  W.  328. 

The  Judgment  in  favor  of  the  sureties  on 
defendant  Campbell's  bond  is  affirmed,  and 
the  judgment  In  favor  of  Campbell  Is  re- 
versed, and  the  cause  as  to  him  remanded  to 
be  tried  in  accordance  with  this  opinion. 

Affirmed  In  part,  and  reversed  and  remand- 
ed In  part 


ETUDSON  et  al.  v.  S£<ATB.t 

(Coart  <^  Civil   Appeals  of  Texas.     Jan.  28, 

1909.     Rehearing  Denied  March  4,   1909.) 

1.  VrsDOB  AND  Pttkchaseb  (8  123*)— Rescis- 
sion BT  Pttbohabkb— Rbcoveby  or  Conbid- 
EBATioN— Evidence— Admissibiutt. 

In  an  action  by  a  purchaser  to  recover  the 
property  consideration  given  for  land  which 
vas  not  conveyed  to  him  free  of  incumbrance 
u  agreed,  his  evidence  that  he  was  nnedncated 
and  nnable  to  read  or  write  was  properly  ad- 
mitted, in  supirart  of  the  allegation  of  his  peti- 
tioQ  to  the  same  effect,  as  explaining  why  he 
had  not  discovered  the  liens  on  the  land  when 
he  made  the  deal. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Parchaser,  Dec  Dig.  i  123.*] 

2.  Evidence  (J  121*)— Res  Gest^. 

In  an  action  by  a  purchaser  to  recover  the 
consideration  given  for  land  conveyed  subject 
to  a  lien,  contrary  to  agreement,  involving  the 
tenos  of  a  verbal  contract,  testimony  was  in- 
troduced that,  the  deed  having  been  delivered 
late  in  the  evening  to  the  purchaser's  son,  early 
the  next  morning  it  was  read  to  the  purchaser 
over  the  telephone,  and  that  he  had  told  bis  son 
that  he  had  made  no  such  trade  with  vendors 
as  that  stated  in  the  deed,  and  directed  the  son 
to  take  it  back  to  them  and  get  his  property. 
Objection  was  made  thereto  on  the  ground  that 
it  was  hearsay  and  was  permitting  him  to  sup- 
port big  testimony  on  the  stand  by  hearsay 
•tatements  to  third  parties.  Held,  that  the  son 
UTing  been  intrusted  with  the  delivery  of 
we  property  to  vendors  and  the  reception  of  the 
need,  but  without  instructions  as   to  the  con- ' 


tingency  which  arose  between  the  parties,  the 
purchaser's  declarations  and  instructions  to  his 
son  as  his  agent,  concerning  the  property  in- 
volved, and  his  repudiation  of  the  deed  and 
directions  for  its  return,  were  admissible  as 
verbal  acts. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  303,  307-338;    Dec.  Dig.  {  121.»] 

3.  Tbiai.  (§  85*)— Reception  of  Evidence- 
Objections  TO  Evidence  Admissible  in 
Part. 

Where  objections  were  made  to  the  whole 
of  declarations,  a  portion  of  which  were  prop- 
erly admissible,  there  was  no  error  in  overruli 
ing  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f{  223-225;    Dec.  rHg.  {  So.*] 

4.  Appeal  and  Ebbob  (;  1050*)— Habuxess 
Ebbob— Admission  of  Evidence. 

Error   in    the   admission    of    testimony    is 

cured  by  the  same  evidence  being  permitted  to 

go  to  the  jury  unobjected  to  at  a  different  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Dec  Dig.  {  1050.*] 

5.  Afpeai,  and  Ebbob  (i  1051*)— Harmless 
Ebbob— Admission   of  Evidence. 

No  error  can  be  predicated  on  the  admis- 
sion of  evidence  to  prove  a  fact  which  was  not 
disputed  directly  or  indirectly  by  any  witness 
testifying  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4163;    Dec.  Dig.  8  1051.*] 

6.  Witnesses  (J  830*)— Cboss-Examination. 

In  a  suit  between  a  purchaser  and  vendors 
involving  the  terms  of  a  verbal  contract,  there 
was  no  error  in  pennitting  vendors  to  be  cross- 
examined  as  to  whether,  in  an  answer  to  inters 
rogatories  in  ex  parte  depositions  taken  by  the 
purchaser  before  trial,  they  had  omitted  to  men- 
tion a  note  which  they  claimed  on  the  trial  the 
purchaser  was  to  pay. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1106 ;   Dec.  Dig.  {  330.*] 

7.  Evidence  ({  271*)— Self-Sebvinq  Decla.- 

BATIONS. 

In  an  action  between  a  purchaser  and  ven- 
dors involving  the  terms  of  a  verbal  contract, 
there  was  no  error  in  excluding  the  declarations 
of  vendors,  on  the  morning  after  the  deed  was 
delivered,  that  the  purchaser  was  to  assume  and 
pay  off  a  certain  note,  which  he  denied. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  1075;  Dec  Dig.  {  271.*] 

8.  Appeal  and  Ebbob  (8  1056*)— Habmless 
Ebbor— Exclusion  of  Evidence. 

In  an  action  by  a  purchaser  of  land  to  re- 
cover the  property  consideration,  on  the  ground 
that  the  contract  called  for  a  title  free  of  liens, 
while  the  deed  provided  for  plaintiff's  assump- 
tion of  purchase-money  notes  outstanding 
against  the  land  to  the  amount  of  several  thou- 
sand dollars,  evidence  that,  the  morning  after 
the  transfer,  defendants  had  stated  to  a  wit- 
ness that  plaintiff's  assumption  of  a  S360  note 
not  mentioned  in  the  deed  was  part  of  the  con- 
sideration therefor,  and  had  consistently  main- 
tained that  position,  would  not  have  shown  a 
defense,  so  that  its  exclusion,  if  error,  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $f  4187-^193;  Dee.  Dig. 
8  1056.*] 

9.  Evidence  (8  143*)— Matebialitt— Aban- 
doned Pleadings. 

Generally  abandoned  pleadings  may  be  of- 
fered and  used  in  evidence  when  relevant  and 
material  to  the  issue  involved,  but  their  rele- 
vancy and  materiality  are  to  be  determined  by 
the  same  rules  governing  the   admissibility  of 
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other  testimony,  and  hence  there  was  no  error 
in  sustaining  an  objection  to  an  original  petition 
which  had  been  amended  and  did  not  appear  to 
contain  anything  ma,terial  to  any  issue  in  the 
case. 

[Ejd.  Note.— For  other  cases, .  see  Ehridence, 
Dec.  Dig.  i  148.»] 

Appeal  from  District  Court,  Coleman  Coun- 
ty ;   John  W.  Goodwin,  Judge. 

Action  by  j.  w.  Slate  against  M.  A.  Hud- 
son and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.     AiSrmed. 

Snodgrass  &  Dlbrell  and  Woodword  &  Bak- 
er, for  appellants.  J.  C.  Randolph,  for  ap- 
pellee. 

HODGES,  J.  In  January,  1907,  the  appel- 
lants were  the  owners  of  389  acres  of  land 
sitnated  In  Coleman  county  and  near  the 
farm  owned  and  occupied  by  the  appellee. 
Slate.  Some  time  during  that  month,  nego- 
tiations were  entered  into  between  the  par- 
ties for  the  purchase  of  this  tract  of  land  by 
Slate.  These  resulted  in  what  each  of  the 
parties  thought  was  an  agreement  on  the  part 
of  Slate  to  purchase.  The  record  shows  that, 
at  the  time  these  negotiations  were  pending, 
there  were  then  outstanding  against  the  land 
several  thousand  dollars  of  purchase-money 
notes  held  by  other  parties.  It  Is  also  shown 
that  Slate  was  the  owner  of  two  valuable 
animals,  which  were  to  be  taken  as  the  con- 
sideration he  was  to  pay  for  the  land.  A 
dispute  arose  between  the  appellee  and  ap- 
pellants as  to  what  consideration  Slate  had 
agreed  to  pay.  Slate  contended  that  he  was 
to  have  the  land  free  from  any  Incumbrance 
for  his  two  animals,  which  he  valued  at  (3,- 
100;  and  the  appellants  contended  that,  In 
addition  to  the  two  animals.  Slate  was  to  as- 
sume the  outstanding  Indebtedness  against 
the  land,  and  the  further  sum  of  |3d0,  for 
which  their  personal  notes  had  been  given  as 
a  cash  payment  on  the  land.  A  few  days  aft- 
er the  preliminary  negotiations  took  place  be- 
tween Slate  and  Hudson,  one  of  the  appel- 
lants. Slate  sent  the  stock  by  his  two  sons  to 
Coleman  City,  with  instructions  to  deliver 
them  to  the  appellants  and  get  a  deed  to  the 
land.  The  property  was  delivered.  In  accord- 
ance with  these  instructions,  to  the  parties, 
and  was  put  in  a  wagon  yard.  Slate's  sons, 
together  with  one  of  the  appellants,  went  to 
the  office  of  a  notary  to  have  the  deed  pre- 
pared. The  testimony  is  conflicting  as  to 
what  occurred  during  the  preparation  of  the 
deed,  and  as  to  whether  or  not  the  deed,  after 
being  written  was  explained  to  the  sons  of 
the  appellee.  The  notary  testified :  That  he 
prepared  the  deed  in  accordance  with  the  In- 
structions given  him  by  one  of  the  appellants, 
expressing  a  consideration  of  $2,000  paid, 
and  the  assumption  by  Slate  of  the  outstand- 
ing indebtedness  against  the  land,  which 
amounted  to  over  $5,000 ;  that  upon  the  com- 
pletion of  the  deed  it  was  discovered  that  no 


mention  was  made  of  a  $360  personal  note 
held  by  Henderson  &  Beakly  against  the  ap- 
pellants; that  It  was  finally  agreed  that 
Slate  should  give  his  personal  note  for  that 
amount,  and  no  mention  should  be  made  of 
it  in  the  deed.  He  farther  testified  that  the 
deed  was  read  over  and  fully  explained  to 
the  sons  of  the  appellee,  John  Slate  and  B. 
C.  Slate,  that  one  of.  them  proposed  to  sign 
his  father's  name  to  the  $360  note,  but  upon 
the  objection  being  made  that  it  would  be 
better  for  the  father  himself  to  sign  it  this 
was  not  done.  John  Slate  and  his  brother 
testified:  That  the  deed  was  not  read  over 
to  them ;  that  they  knew  nothing  of  its  con- 
tents until  after  it  was  completed  and  de- 
livered to  them  late  in  the  evening ;  that  aft- 
er it  was  delivered  to  them  they  retired 
from  the  notary's  office  and  read  it  over; 
that  the  next  morning  early  they  called  their 
father  over  the  telephone,  and  John  Slate 
read  to  him  the  deed ;  that  Slate  stated.  In  re- 
sponse to  that  message,  that  that  was  not  the 
trade  he  made,  and  for  them  to  return  the 
deed  and  bring  the  stock  back  home.  It  ap- 
pears to  be  uncontradicted  that,  after  this 
conversation  over  the  telephone  with  3.  W. 
Slate,  his  sons  immediately  sought  the  appel- 
lants, and  found  one  of  them,  Knox,  to  whom 
they  communicated  their  father's  dissatisfac- 
tion with  the  deed  and  his  demand  for  a  re- 
turn of  the  stock.  Knox  referred  them  to 
Hudson,  and  upon  going  to  Hudson's  bouse 
they  found  him  too  sick  to  talk  about  the 
transaction ;  but  later  in  the  day  they  return- 
ed and  stated  to  Hudson  their  father's  dis- 
satisfaction and  his  statements  that  the  deed 
did  not  recite  the  trade  that  they  had  enter- 
ed into,  and  demanded  the  return  of  the 
stock.  This  was  refused.  Other  conversa- 
tions took  place  between  the  parties;  Slate 
insisting  that  the  trade  was  not  as  under- 
stood, and  that  be  was  to  have  the  land  free 
from  any  incumbrance  for  the  stock,  and  de- 
manding a  return  of  his  property,  and  the  ap- 
pellants insisting  that  the  deed  correctly  re- 
cited the  agreement  and  the  consideration  to 
be  paid  for  the  land,  and  refusing  to  return 
the  stock.  Subsequently  suit  was  instituted 
by  Slate  for  the  recovery  of  the  stock  or  their 
value,  and  from  a  verdict  rendered  in  his  fa- 
vor this  appeal  is  prosecuted. 

The  first  assignment  of  error  complains  of 
the  testimony  of  J.  W.  Slate  to  the  effect  that 
he  was  an  uneducated  man  and  not  able  to 
read  and  write.  Slate  had  alleged  these  facts 
in  his  petition  as  a  reason  why  he  had  not 
been  on  the  alert  sufficiently  to  ascertain  for 
himself  that  there  were  no  liens  upon  the 
land  at  the  time  be  entered  into  tlie  trade. 
The  assignment  is  overruled. 

Assignments  Nos.  2,  8,  and  4  are  based  up- 
on objections  to  testimony  giving  the  answer 
made  by  J.  W.  Slate  to  his  son  over  the  tele- 
phone when  Informed  of  the  contents  of  the 
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deed.  J.  W.  Slate  tesUfled  that,  when  the 
deed  was  read  to  him  over  the  telephone,  he 
"told  his  son  that  he  had  made  no  snch  trade 
with  the  defendants  as  that  stated  In  the 
deed,  and  directed  him  to  take  the  deed  back 
to  the  defendants  and  get  his  property."  The 
same  facta  were  testified  to  by  John  Slate. 
The  objections  made  were  that  this  was  hear- 
say and  "was  permitting  the  plaintiff  to  sup- 
port his  testimony  on  the  stand  by  hearsay 
statements  to  third  parties."  In  his  amended 
original  petition,  the  appellee  had  alleged  the 
very  facts  here  testified  to.  The  appellants 
had  also  put  in  Issue  the  fact  that  the  appel- 
lee bad  returned,  or  offered  to  return,  to 
them  the  deed  in  question  within  a  reason- 
able time  after  its  contents  were  known  to 
Slate.  Slate  was  unable,  so  he  says,  to  make 
the  trip  to  Coleman  City,  and  had  intrusted 
the  delivery  of  the  stock  and  the  reception 
of  the  deed  to  the  land  to  his  two  sons. 
These  were  acting  as  his  representatives,  but 
without  any  instructions  as  to  the  contin- 
gency wlilch  had  arisen.  What  Slate  did 
when  first  Informed  of  the  contents  of  the 
deed  was  a  material  question  in  the  case  in 
view  of  the  pleadings  of  the  parties.  Und^ 
the  circumstances  surrounding  him  at  the 
time,  his  declarations  and  instructions  to 
his  agent  concerning  the  property  tuvolved, 
his  repudiation  of  the  deed,  and  directions 
for  its  return  to  the  appellants,  were  verbal 
acts,  and  as  such  were  admissible  In  evidence. 
1  Greenleaf,  f  108;  8  Wlgmore  on  Evld.  { 
1770 ;  11  Ency.  of  Evld.  378.  His  directions 
to  his  agent  at  the  time  were  not  upon  a  pari- 
ty with  similar  statements  which  he  might 
have  made  to  a  third  party  having  no  neces- 
sary connection  with  the  transaction.  Be  in- 
tended for  his  statements  to  be  communicated 
to  the  appellants,  and  the  record  shows  that 
this  was  promptly  done.  Whatever  may  be 
said  with  reference  to  the-  admissibility  of 
that  portion  of  his  statements  to  this  son 
over  the  telephone,  in  which  he  said  that  he 
"bad  made  no  such  trade  with  the  defendants 
as  that  stated  In  the  deed,"  there  can  be  hard- 
ly any  question  that  his  directions  for  his  son 
to  retnm  the  deed  to  appellants  and  get  his 
property  were  admlsstble.  The  objections  of 
the  appellants  being  to  the  whole  of  the  dec- 
larations, if  any  portion  was  properly  admit- 
ted, there  was  no  error  in  overruling  the  ob- 
Jeotlons  as  made.  However,  we  think  that, 
whatever  of  error  there  might  be  In  the  ad- 
misiion  of  this  testimony,  it  was  cured  by  the 
same  evidence  being  permitted  to  go  to  the 
Jnry  unobjected  to  at  a  different  time.  While 
Hndson,  one  of  the  appellants,  was  on  the 
stand,  be  testified  that  B.  O.  Slate,  a  son  of 
the  appellee,  came  to  him  and  said :  "  'Mr. 
Hudson,  there  Is  a  misunderstanding.'  I  said, 
'I  Kuess  not'  He  (B.  O.  Slate)  says,  "We  call- 
ed the  old  man  up  over  the  phone  this  morn- 
ing and  read  the  deed  to  him,  and  the  old 
man  says  that  was  not  the  trade.'"  This 
evidently  put  before  the  Jury  substantially 


the  same  facts,  and  without  objection.  For 
still  another  reason  we  do  not  see  how  the 
admission  of  this  evidence  could  have  possi- 
bly operated  prejudicially  to  the  appellants  in 
the  trial  of  this  case:  The  fact  that  Slate 
repudiated  the  trade  and  refused  to  accept 
the  deed  tendered  him  because  It  recited  the 
assumption  by  him  of  the  payment  of  the 
outstanding  debts  against  the  land,  and  on 
the  same  day  demanded  a  return  of  his  stock, 
is  put  beyond  controversy  by  other  testimony. 
This  Is  not  disputed  directly  or  indirectly  by 
any  witness  who  testified  in  the  case.  We  do 
not  think  there  was  any  error  In  admitting 
the  testimony. 

It  appears  from  the  record  that  on  a  date 
prior  to  this  trial  the  plaintiff  below  had  tak- 
en the  ex  parte  depositions  of  the  appellants 
Hudson  and  Knox,  but  had  never  filed  them 
among  the  papers  of  the  case.  During  the 
cross-examination  of  Hudson,  he  was  asked 
by  counsel  for  plaintiff  if,  in  answer  to  inter- 
rogatories propounded  to  him  on  that  occa- 
sion. In  stating  the  consideration  Slate  was 
to  pay  for  the  land,  he  had  omitted  any  men- 
tion of  the  $360  note  which  be  now  claimed 
Slate  was  also  to  pay.  Hudson  admitted 
that  he  had  not  In  terms  mentioned  that  note. 
Similar  questions  were  asked  Knox  upon  his 
cross-examination,  and  a  similar  reply  given. 
Counsel  for  appellants  objected  to  these  ques- 
tions and  answers,  for  reasons  which  we 
think  were  wholly  untenable.  Subsequently 
appellants  offered  to  prove,  by  the  witness 
Henderson,  that  on  the  morning  after  the 
deed  was  prepared  both  Hudson  and  Knox 
told  him  (Henderson)  that,  as  a  part  of  the 
consideration  for  the  sale  of  the  land,  Slate 
was  to  assume  and  pay  off  the  $360  note. 
This  proffered  evidence,  we  think,  was  prop- 
erly excluded  by  the  court.  Hudson  and 
Ejiox  were  parties  in  interest  and  were  the 
defendants  In  this  suit  Their  declarations 
which  were  offered  were  made  in  their  own 
interest  and  on  the  very  day  the  controversy 
arose,  and  may  have  been  after  they  had  no- 
tice of  the  refusal  of  Slate  to  accept  the  deed 
as  made.  The  only  legitimate  purpose  which 
this  testimony  could  have  subserved  was  to 
show  that  the  testimony  of  the  appellants,  to 
the  effect  that  Slate  was  to  also  assume  the 
payment  of  the  note  for  $360,  was  not  a  re- 
cent fabrication.  1  Greenleaf  (16th  Ed.)  { 
4e9b;  Lewy  v.  Flschl,  65  Tex.  818;  2  Wig- 
more  on  Evld.  i  1129.  Neither  of  the  appel- 
lants had  been  Impeached  in  any  manner. 
The  effect  of  their  answers,  concerning  the 
failure  to  speak  of  the  note  as  being  a  part 
of  the  consideration  for  the  sale  of  the  land 
at  the  time  their  depositions  were  taken, 
tended  merely  to  show  that  they  had  omitted 
to  mention  this  fact  at  a  time  when  it  may 
have  been  their  duty  to  do  so.  The  Inference 
of  recent  contrivance  as  to  this  particular 
fact  is  the  only  one  that  could  have  been 
drawn  from  this  silence,  If  It  be  construed  as 
silence,  and  was  the  only  harmful  result  that 
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could  have  followed.  Hence  the  sltnation 
wbicb  ordinarily  permits  a  witness  to  be  sus- 
tained by  showing  statements  made  out  of 
court  consistent  with  those  made  on  the  stand 
la  not  presented.  The  rule  applicable  to  the 
situation  here  presented  is  thus  stated  by 
Mr.  Greenleaf  in  a  part  of  the  section  above 
cited:  "(S)  Similarly,  where  it  has  been 
shown  that  the  witness  failed  to  speak  of  the 
matter  at  a  time  when  he  might  have  done 
so,  and  the  inference  is  suggested  that  his 
present  story  Is  therefore  a  matter  of  recent 
contrivance,  it  Is  useful  to  show  that  the  wit- 
ness, on  the  contrary,  has  already  made  the 
same  statement,  and  thus  is  not  now  for  the 
first  time  making  it ;  the  inference  of  recent 
contrivance  being  thus  rebutted." 

At  most,  the  testimony  of  Henderson  was 
admissible  only  for  the  purpose  of  showing 
that  the  statements  of  the  appellants  as  to 
the  assumption  by  Slate  of  the  payment  of 
the  note  for  $360  was  not  a  "recent  contriv- 
ance," as  stated  above.  If  the  issue  as  to 
whether  Slate  had  in  the  trade  assumed  the 
payment  of  this  particular  note  wtCs  of  such 
materiality  as  to  constitute  an  essential  part 
of  the  defense  to  this  suit,  and  Henderson's 
testimony  was  not  otherwise  objectionable, 
then  we  think  the  court  erred  In  refusing  to 
admit  It;  but  the  record  In  this  case  shows 
that  proof  of  that  fact  was  not  material  to 
the  defense  of  the  appellants.  The  undisput- 
ed testimony  Is  to  the  effect  that  there  were 
over  $5,000  in  purchase-money  notes  out- 
standing against  the  land,  that  in  writing  the 
deed  the  notary  recited  the  assumption  of 
these  notes  alone,  and  no  mention  was  made 
in  the  deed  of  the  note  for  $360,  that  when 
the  deed  was  read  to  Slate  over  the  telephone 
he  claimed  that  he  was  to  pay  no  part  of  this 
indebtedness,  and  that  the  live  stock  which 
he  delivered  was  the  sole  consideration  agreed 
to  be  paid  by  blm.  It  is  further  shown  that 
this  was  his  contention  for  refusing  the  deed 
at  all  times  thereafter.  If  it  be  admitted  as  a 
fact  that  appellants  had  told  Henderson  what 
the  latter  would  have  testified  to,  and  also  that 
they  had  consistently  maintained  that  the  as- 
sumption of  this  particular  note  was  a  part 
of  the  consideration  to  be  paid  by  Slate,  still 
It  would  not  be  any  defense  to  this  suit  The 
issue  made  is:  Did  Slate  agree  to  assume 
any  part  of  the  indebtedness  against  the 
land?  Not  whether  he  agreed  to  assume  the 
payment  of  this  particular  note.  There  is 
nothing  in  the  rejection  of  this  proffered  tes- 
timony which  would  require  a  reversal  of  the 
case. 

The  eleventh  assignment  complains  of  the 
refusal  of  the  court  to  permit  appellants  to 
read  In  evidence  the  original  petition  of  the 
appellee;  there  having  been  an  amended 
original  petition  filed  and  upon  which  the 
case  was  being  tried.  This  was  excluded  up- 
on the  objection  that  it  was  immaterial  and 
Irrelevant.    The  entire  petition  was  offered. 


and  no  particular  purpose  for  which  It  was 
Intended  to  be  used  was  Indicated  by  counsel 
offering  it.  Generally,  abandoned  pleadings 
may  be  offered  and  used  in  evidence  when 
relevant  and  material  to  the  issue  involved  in 
the  trial,  but  their  relevancy  and  materiality 
are  to  be  determined  by  the  same  rules  which 
govern  the  admissibility  of  other  testimony. 

Upon  an  examination  of  this  pleading,  we 
find  nothing  in  it  which  is  material  to  prove 
any  issue  in  this  case.  We  think  the  court 
properly  sustained  the  objection. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


ROGERS  V.  STEVENSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  9,  1909. 

Rehearing  Denied  March  11,  1909.) 

Landlobd  awd  Tbwant  (8  61*)— Estoppel  ow 
Tenajt't— Appucation  of  Doctbine. 

A  lessor  of  the  northeast  quarter  of  a 
league  bounded  on  the  north  by  designated  sur- 
veys did  not  point  out  to  the  lessee  a  certain 
tract  as  a  part  of  the  league,  nor  authorize  him 
to  take  possession  of  It  as  a  part  of  the  land 
leased.  The  lessee  took  possession  of  the  tract, 
though  it  was  not  a  part  of  the  league.  The 
tract  was  either  a  part  of  the  designated  sur- 
veys then  controlled  by  the  lessee,  or  it  was 
outside  of  the  surveys  and  constructively  in 
the  possession  of  a  third  person  as  owner. 
Sela,  that  the  lessee  was  not  estopped  from 
disputing  the  lessor's  title  to  the  tract,  since 
the  relation  of  landlord  and  tenant  did  not 
exist  as  to  it. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  151 ;  Dec.  Dig.  §  61.*j 

Appeal  from  District  Court,  McLennan 
County;    Marshall  Surra tt,  Judge. 

Action  by  Anna  L.  Stevenson  and  others 
against  J.  T.  Rogers.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

The  action  was  by  appellees  against  appel- 
lant to  try  the  title  to  a  tract  of  land  In  Mc- 
Lennan county,  described  In  the  petition  as 
the  northeast  quarter  of  the  Samuel  Gholson 
league,  and  further  described  in  said  petition 
by  metes  and  bounds,  and  as  the  land  "for 
more  than  twelve  years  last  past  continuous- 
ly in  the  actual  possession  of  said  plaintiffs 
by  and  through  their  tenants  and  lessees,  and 
embraces  what  is  called  the  John  W.  Clark 
207-acre  survey."  As  further  identifying 
the  land  sued  for,  the  petition  alleged  that 
its  north  boundary  line  was  identical  with 
the  south  boundary  line  of  the  N.  H.  Hobbs,  O. 
Cadwell,  and  Levi  Pitts  surveys,  and  that 
said  common  line  of  said  surveys  was  the 
line  upon  which  appellant,  Rogers,  and  said 
Rogers  and  one  Bird,  had  many  years  before 
placed  a  fence.  In  other  counts  in  their  pe- 
tition appellees  alleged  that  on  May  12, 1893, 
they  had  leased  said  land  to  said  Rogers, 
and  to  him  and  said  Bird,  and  placed  them  in 
the  actual  possession  thereof,  and  that  under 
said  lease  said  Rogers  and  Bird  continued  in 
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tctaal  poBseBslon  of  the  land  tmtll  May  1^, 
1803.  They  further  alleged  that  at  the  ex- 
piration of  the  leaae  appellant,  Bogera,  re- 
fused to  dellTer  the  posseflalon  of  the  land 
to  them,  etc.  In  hla  answer  appellant  dls- 
elaimed  any  claim  of  title  to  any  part  of  the 
land  described  in  the  petition,  except  the 
part  thereof  lying  north  of  the  north  bound- 
ary line  of  Bald  Gholson  snrvey  and  north 
of  his  (appellanf  B)  fence  along  and  npon  or 
near  said  north  line  of  said  Gholson  survey, 
taidaded  a  plea  of  "Not  guilty,"  and  special- 
ly denied  that  he  was  in  possession  of  any 
of  the  land  leased  to  him  by  appellees,  aa  al- 
leged In  their  petition,  asserting  that  he  had 
delirered  back  to  them  the  land  so  leased 
by  them  to  him.  There  were  other  allega- 
tions in  the  pleadings,  which  we  think  need 
not  here  be  set  ont 

From  the  evidence  It  appeared  that  the 
position  of  the  Gholson,  Pitts.  Cadweil,  and 
Hobbs  sarreys  relative  to  ea<!h  other  and  to 
certain  public  roads,  etc.,  mentioned  by  wit- 
nesses, was  abont  as  Is  shown  by  the  plat 
following: 


the  field  notes  of  the  Pitts  survey.  The 
Gholson  snrvey  appeared  to  have  been  made 
in  1834,  the  Pitts  in  1883,  and  the  Cadweil 
surveys  to  have  been  patented  in  1858.  In 
1873,  on  the  supposition,  it  seems,  tliat  there 
was  a  vacancy  between  the  Gholson  survey 
and  the  Pitts,  Cadweil,  and  Hobbs  survey 
on  the  north,  a  survey  of  207  acres  made 
for  John  W.  Clark,  and  covering  the  vacan- 
cy BuppoBed  to  exist,  was  patented.  The 
field  notes  of  the  Clark  survey  as  patented 
called  for  it  to  run  from  the  south  comer  of 
the  Pitts  162%  varas  southward  to  the  east 
comer  of  the  Acres  survey  on  the  Gholson 
north  line,  thence  eastwardly  with  the  Ghol- 
son north  line  6,108  varas,  thence  north- 
wardly 221%  varas  to  the  comer  in  Hobbs* 
south  line,  and  thence  westwardly  6,109 
varas  to  the  beginning.  Under  a  deed  to 
him  dated  August  28,  1901,  recorded  in  Mc- 
Lennan county  September  10,  1901,  appel- 
lant  Rogers  claimed  to  have  acquired  an  In- 
terest in  the  claim  on  the  land  last  describ- 
ed above,  asserted  by  reason  of  the  patent  to 
Clark's  assignee. 


It  farther  appeared  that  appellant,  Rog- 
ers, claimed  to  be  the  owner  of  the  C.  Cad- 
weil survey,  under  a  deed  dated  August  8, 
1882;  of  a  portion  of  the  Pitts  survey  east 
of  AquUIa  creek,  under  a  deed  dated  Octo- 
ber 4,  1871;  of  the  south  one-half  of  the 
west  half  of  the  Hobbs  survey,  under  a  deed 
dated  August  20,  1887;  and  that  he  claimed 
to  have  leased  the  D.  Cadweil  survey.  The 
field  notes  of  the  C.  Cadweil  and  D.  Cadweil 
nrreys  as  patented  called  for,  and  for  the 
•onth  lines  of  said  surveys  to  ran  with,  the 
north  line  of  the  Gholson  survey,  as  did  also 


It  further  appeared  from  the  evidence  that 
by  an  instrument  in  writing  dated  May  Di, 
18!>.3,  nppellpes  leased  to  appellant,  Rogers, 
and  one  Bird,  for  a  term  of  five  years,  land 
therein  not  further  described  than  as  the 
"northeast  quarter  of  the  Samuel  Gholson 
league  in  McLennan  county";  that  by  the 
terms  of  the  lease  appellant  and  Bird  under- 
took to  "watch  and  protect  said  land  against 
trespassers  and  to  fence  so  much  of  said  land 
as  lies''  between  the  Waco  and  Peoria  and 
Waco  and  Towash  roads,  and  "between  the 
north  and  south  lines  of  said  land";  that  ap- 
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pellant  and  Bird,  after  the  lease  had  t>eeii 
made  to  them,  took  possession  of  the  land  It 
described,  fenced  It,  and  In  fencing  It  includ- 
ed within  the  Inclosure  of  the  fence  a  part 
of  the  207  acres  patented  to  Clark,  as  afore- 
said; that  the  lease  to  Rogers  and  Bird,  aft- 
er the  expiration  of  Its  terms,  was  extended 
from  year  to  year  until  about  May  12,  1905; 
and  that  at  about  the  time  the  lease  termi- 
nated Rogers  moved  the  part  of  the  fence 
inclosing  the  leased  land  on  the  north  south 
to  a  point  claimed  by  him  to  be  the  north 
boundary  line  of  the  Gbolson  league,  and  so 
retained  possession  of  the  land,  or  a  part  Of 
it  at  least,  covered  by  the  patent  to  Clark. 
The  controversy  on  the  trial  in  the  court  be- 
low seems  to  have  been  confined  to  a  question 
as  to  the  ownership  of  the  strip  Included  in 
the  field  notes  of  the  Clark  survey  and  in- 
closed by  the  fence  constructed  by  Rogers 
and  Bird  In  fencing  the  land  leased  to  them 
by  appellees.  Appellant's  contention  seems 
to  have  been  that  said  strip  of  land  was  a 
part  of  the  Pitts,  Cadwell,  and  Hobbs  sur- 
veys, and  not  a  part  of  the  Gbolson  survey. 
Appellees'  contention  seems  to  have  been 
that,  without  reference  to  whether  the  strip 
was  or  was  not  a  part  of  the  Gbolson  sur- 
vey, they  were  entitled  to  recover  it  as 
against  appellant,  because  he,  having  taken 
possession  of  it  under  the  lease  from  them, 
and  never  having  delivered  back  to  them  the 
possession  thereof,  was  estopped  to  deny 
that  they  owed  It 
The  court  instructed  the  Jury  as  follows: 
"(1)  The  plaintiffs  have  sued  to  recover 
the  land  described  In  their  petition,  and  by 
the  pleadings  of  the  defendant  the  contention 
between  the  parties  is  now  limited  to  the 
right  of  the  plaintiffs'  recovery  of  a  strip  of 
land  along  or  across  the  north  side  of.  the 
land  described  In  plalntlOs'  petition,  embrac- 
ed between  the  place  where  defendant's  old 
fence  across  the  south  end  of  the  C.  Cadwell 
was  located,  and  extending  east  and  west 
therefrom  across  the  northeast  quarter  of 
the  Gholson  league  as  described  In  plaintiffs' 
petition,  and  the  place  about  200  varas 
southeast  thereof,  where  the  defendant,  J. 
T.  Rogers,  built  his  said  fence  as  now  main- 
tained, during  the  year  1905,  as  shown  by 
the  evidence,  said  strip  extending  from  the 
east  to  the  west  line  of  the  land  described  in 
plaintiffs'  petition,  and  as  to  this  strip  both 
parties  claim  to  own  the  same. 

"(2)  If  you  believe  from  the  evidence  that 
J.  T.  Rogers  and  George  P.  Bird  took  charge 
of  this  land,  and  fenced  the  same  as  a  part 
of  the  Samuel  Gholson  survey,  under  the 
lease  which  they  obtained  from  the  plaintiffs 
on  the  12th  day  of  May,  1893,  wherein  plain- 
tiffs leased  to  said  Rogers  and  Bird  the 
northeast  quarter  of  the  Samuel  Gholson 
league  in  McIiCnnan  county,  then  in  that 
event  you  will  find  for  the  plaintiffs  for  all 
of  that  portion  of  said  land  that  was  includ- 
ed within  the  said  inclosure  of  said  Rogers 
and  Bird,  regardless  of  where  you  may  find 


the  original  north  line  of  the  Samuel  Ghol- 
son league  to  have  been  located. 

"(3)  On  the  contrary,  if  you  find  that  aald 
Rogers  and  Bird,  or  said  Rogers  alone,  if 
you  should  find  that  he  alone  actually  di- 
rected the  building  of  said  fence,  did  not 
take  charge  of  and  fence  said  land  as  a  part 
of  the  Gholson  league,  but  that  J.  T.  Rog- 
ers, at  the  time  said  land  was  fenced,  claim- 
ed the  same  as  his  individual  property,  and 
that  it  was  inclosed  by  the  fence  which  was 
at  that  time  erected  by  said  Rogers  and 
Bird  around  that  portion  of  the  land  which 
they  were  required  by  said  lease  to  fence 
simply  as  a  convenience  in  fencing  the  same, 
and  not  with  an  Intent  to  inclose  the  same  as 
a  part  of  said  Gholson  land,  then.  If  you  so 
find,  you  cannot  find  for  the  plaintiffs  under 
the  foregoing  instruction. 

"(4)  If  you  believe  from  the  evidence  that 
the  original  north  line  of  the  Samuel  Gholson 
league  was  located  by  the  surveyors  who 
made  the  original  survey  upon  which  said 
grant  was  made  along  the  north  line  of  said 
strip  of  land,  then  and  in  that  event,  if  you 
so  find,  you  will  find  for  the  plaintiffs  for  all 
the  land  sued  for. 

"(5)  On  the  contrary,  if  you  should  find 
that  said  original  surveyors  located  said  line 
along  the  south  line  of  said  strip,  then  you 
will  find  as  follows:  If  you  find  for  the 
plaintiffs  under  the  second  paragraph  of  this 
charge  above,  then  yon  will  find  for  the  de- 
fendant for  that  portion  of  said  strip  not  in- 
cluded within  the  fence  built  by  Rogers  and 
Bird  under  said  lease,  viz.,  lying  west  of  the 
Waco  and  Towash  road.  If  you  should  not 
find  for  the  plaintiffs  under  the  second  para- 
graph of  this  charge,  and  find  that  the  orig- 
inal north  line  of  the  Gholson  league  runa 
south  of  said  strip,  then  you  will  return 
your  verdict  for  the  defendant  for  said  entire 
strip  of  land." 

The  verdict  of  the  Jury  was  as  follows: 
"We,  the  Jury,  find  for  the  plaintiffs  for  aU 
that  portion  of  the  land  in  dispute  that  was 
included  in  the  inclosure  of  Rogers  and  Bird, 
under  the  second  paragraph  of  the  charge, 
and  we  find  for  the  defendant  for  that  por^ 
tion  of  said  strip  of  land  lying  west  of  said 
inclosure  and  the  Towash  road."  The  ap- 
peal is  prosecuted  from  a  Judgment,  based  on 
the  verdict  in  favor  of  appellees  against  ap- 
pellant for  a  part  of  the  land,  described  in 
the  Judgment  as  follows:  "A  portion  of 
what  is  known  and  claimed  as  the  S.  Gbol- 
son league  in  McLennan  county,  Tex.,  be- 
ginning at  a  point  on  the  division  line  run 
through  said  league  from  the  Brazos  river 
east;  the  beginning  point  being  N.  60  E<. 
4,126  vrs.  from  the  Brazos  river  on  said  di- 
vision line;  thence  N.  60  B.  5,576  vrs.  to  the 
east  line  of  said  league;  thence  N.  30  W. 
1,050  vrs.  more  or  less  to  the  east  line  of 
said  league  to  the  south  line  of  the  Shep- 
herd tract;  thence  8.  60  W.  with  the  line 
fence  of  Shepherd's  S.  line  to  his  S.  W.  cor- 
ner west  of  the  Peoria  and  Waco  public  road; 
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tlie&ce  N.  80  W.  about  200  vrs.  to  a  continua- 
tioB  N.  60  B.  of  what  is  Imown  as  Ute  old 
fence  line  of  the  defendant,  J.  T.  Rogers,  on 
or  near  the  south  Une  of  the  C.  Cadwell  sur- 
vey, to  said  Shepherd's  N.  W.  corner;  thence 
S.  60  W.  with  the  south  Une  of  the  Hobbs 
anrvey  to  the  S.  E.  cor.  of  O.  Cadwell  and 
S.  W.  cor.  of  said  Hobbs  surrey  and  contlnu- 
ln(  in  about  a  S.  60  W.  course  with  the  sontb 
and  west  of  lines  of  said  fence  of  the  said 
defendant  Rogers,  and  of  said  Bird  and  Rog- 
ers built  by  them  in  inclosing  said  land  under 
said  lease,  to  the  N.  W.  corner  of  the  said 
fence  so  placed  by  the  said  Bird  and  Rogers 
in  inclosing  the  said  land  leased  from  plain- 
tiffs, just  east  of  the  Towash  and  Waco  pub- 
lic road;  thence  in  a  S.  30  E.  direction  with 
the  line  of  said  Bird  and  Rogers  fence  about 
180  vrs.  with  said  Towash  &  Waco  public 
road  to  the  fence,  or  what  would  be  a  con- 
tinuation thereof,  buUt  in  the  year  ltH)5,  by 
the  said  defendant,  J.  T.  Rogers,  and  now 
maintained  and  claimed  by  him  to  be  on  the 
north  line  of  tbe  said  Gholson  league;  thence 
S.  60  W.  continuing  in  the  same  course  as 
the  said  last-named  fence  of  the  defendant, 
Rogers,  to  the  west  line  of  the  said  N.  B. 
quarter  of  said  Gholson  survey;  thence  S. 
30  E.  to  the  place  of  beginning.  The  said 
land  so  described  above  embraces  and  in- 
cludes all  that  portion  of  the  land  in  dispute 
between  the  plaintiffs  and  defendant  that  was 
Included  in  the  inclosure  of  Rogers  and  Bird 
nnder  the  lease  contract  made  by  them  with 
plaintiffs'  agent,  John  C.  West,  dated  May 
12.  1893,  being  a  strip  of  land  about  200  vrs. 
wide,  and  bounded  on  the  south  by  the  line 
of  fence  built  by  the  defendant,  J.  T.  Rog- 
ers, in  1905,  and  now  maintained  and  claim- 
ed by  him  to  be  on  the  north  line  of  the 
said  Gholson  league,  and  bounded  on  the 
east  by  the  said  Shepherd  tract  Just  west  of 
the  Peoria  and  Waco  public  road,  and  on  the 
west  by  the  said  Towash  and  Waco  public 
road,  and  on  the  north  by  the  old  line  of 
fence  of  the  defendant  J.  T.  Rogers,  which 
was  built  across  the  south  end  of  the  C. 
Cadwell  survey,  and  extending  east  and  west 
therefrom  to  the  said  public  roads." 

Taylor  &  Gallagher  and  D.  A.  Kelley,  for 
appellant  Prendergast  te  Williams,  for  ap- 
pellees. 

WILLSON,  C.  J.  (after  Stating  the  facts  as 
above).  It  Is  evident  from  their  verdict  that 
the  jury  found  for  appellees  In  accordance 
with  the  instruction  contained  In  the  second 
paragraph  and  the  second  clanse  in  the  fifth 
paragraph  of  the  court's  charge.  In  other 
words.  It  Is  evident  that  the  Jury  found  that 
the  north  boundary  line  of  the  Gholson  sur- 
vey was  located,  as  contended  for  by  appel- 
lant, along  the  south  line  of  the  strip  of  land 
in  controversy,  and  that  appellees  were  en- 
titled to  recover,  as  specified  In  their  ver- 
dict not  because  the  land  they  so  specified 
was  believed  by  them  to  be  a  part  of  the 
Gholson  survey,   but  because  they  believed 


that  appellant  and  Bird  bad  taken  charge  of 
and  fenced  It  under  their  lease  from  appel- 
lees. The  correctness  of  the  portion  hrst 
mentioned  of  the  charge  is  brought  in  ques- 
tion by  appellant's  tenth  assignment  of  error, 
and  by  his  fifth  assignment  of  error,  com- 
plaining of  the  refusal  of  the  court  to  in- 
struct the  Jury  as  requested  by  him  as  fol- 
lows: "The  plaintiffs'  title  papers  call  to 
run  to  and  with  the  north  or  northwest 
boundary  line  of  the  Samuel  Gholson  sur- 
vey; and  the  defendant  J.  T.  Rogers'  title 
papers  call  to  run  to  and  with  the  north  or 
northwest  boundary  line  of  the  Samuel  Ghol- 
son survey  on  the  opposite  side  from  plain- 
tiffs' land.  Now  you  are  Instructed  that  if 
you  believe  from  the  testimony  that  the  lands 
which  the  defendant  J.  T.  Rogers,  has  inclos- 
ed under  fence  built  by  him  are  located  on 
the  north  or  northwest  side  of  the  said  line 
of  the  said  Gholson  survey,  then  you  are  in- 
structed to  find  a  verdict  for  the  defendant 
J.  T.  Rogers." 

On  the  facts  of  the  case  as  shown  by  the 
record,  we  think  the  charge  refused  should 
have  been  given,  and  that  the  sec(md  para- 
graph of  the  charge  given,  in  so  far  as  it 
anthorlzed  the  Jury  to  find  for  appellees  if 
they  believed  from  the  evidence  that  the 
land  in  controversy  was  not  within  the 
boundaries  of  the  Gholson  survey,  was  er- 
roneous. It  was  not  pretended  that  before 
the  lease  from  appellees  to  appellant  and 
Bird  was  made  appellees  were  In  the  posses- 
sion, actual  or  constructive,  of  any  of  the 
land  lying  north  of,  and  contiguous  to,  the 
north  boundary  line  of  the  Gholson  survey. 
It  was  not  pretended  that  the  land  in  contro- 
versy was  pointed  out  to  Rogers  and  Bird  by 
appellees  as  land  claimed  by  them  as  a  part 
of  the  Gholson  league,  or  otherwise.  But 
the  contention.  It  seems,  was  tbat  Rogers  and 
Bird,  by  virtue  of  the  lease,  actually  took 
possession  of  the  land,  and  that  because  they 
did  so,  Rogers,  without  delivering  the  pos- 
session thereof  to  appellees  at  the  expiration 
of  the  lease,  should  not  be  heard  to  say  that 
the  land  did  not  belong  to  them.  If  It  had 
been  made  to  appear  that  the  land  was  em- 
braced within  the  description,  as  given  by  its 
field  notes,  of  the  northeast  quarter  of  the 
league,  or  had  it  been  made  to  appear  that 
the  land  had  been  pointed  out  to  Rogers  and 
Bird  by  appellees  as  a  part  of  the  land  cov- 
ered by  the  lease  and  possession  thereof  so 
delivered  to  them,  appellees'  contention,  we 
think,  would  be  tenable.  But  not  only  does 
it  not  appear  that  appellees  pointed  out  to 
Rogers  and  Bird  the  land  In  controversy,  and 
authorized  them  to  take  possession  of  It  as 
a  part  of  the  land  leased  to  them,  but  It  af- 
firmatively appears  that,  by  whatever  right 
Rogers  and  Bird  took  possession  of  the  land, 
they  did  not  take  possession  of  It  by  authori- 
ty of  the  lease,  if,  as  found  by  the  Jury,  It 
was  not  a  part  of  the  Gholson  survey.  The 
lease  was  of  the  northeast  quarter  of  the 
Gholson  survey,  and  of  nothing  else.     By 
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force  of  Its  proTlalons  Rogers  and  Bird  were 
authorized  to  take  possession  of  tbe  north- 
east quarter  of  aald  league,  and  nothing  else. 
Therefore,  If  the  land  was  not  a  part  of  the 
Gholson  surrey,  Rogers  and  Bird  did  not  ac- 
quire possession  of  it  by  authority  of  the 
lease.  If,  as  contended  by  Rogers,  the  land 
was  a  part  of  the  Pitts,  Cadwell,  and  Hobbs 
surveys,  then  either  owned  or  controlled  by 
him,  and  of  which,  or  portion  of  which,  he 
testified  he  at  the  time  had  actual  posses- 
sion, then  he  was  In  the  constructive,  if  not 
In  the  actual,  possession  thereof  at  the  time 
he  and  Bird  took  the  lease  from  appellees 
of  himself  and  Bird  thereof.  If  tbe  land 
was  not  a  part  of  the  Pitts,  Cadwell,  and 
Hobbs  surreys,  and  Rogers  was  not  lawfully 
already  In  possession  of  it  at  the  time  be 
and  Bird  took  the  lease,  then  constructively 
nt  least  it  was  in  the  possession  of  its  owner, 
and  not  of  appellees,  iiud  in  taklug  posaesslon 
of  it  under  the  lease  Rogers  and  Bird  wonld 
have  been  trespassers,  and  as  such  liable  to 
tbe  owner.  And  they  could  not  have  referred 
to  their  lease  as  authorizing  such  trespass. 
It  authorized  them  to  take  possession  of  land 
on  the  Gholson  survey  belonging  to  appellees, 
and  did  not  authorize  them  to  take  possession 
of  land  on  some  other  survey,  which  did  not 
belong  to  appellees.  For  such  trespass  tbe 
latter  would  in  no  wise  be  responsible.  With- 
out incurring  responsibility  for  the  act  they 
ought  not  to  be  heard  to  claim  that  they  bad 
acquired  rights  as  against  Rogers,  or  as 
against  any  one  else,  on  account  of  It  Tbe 
rule  that  denies  to  a  tenant  the  right  to  dis- 
pute his  landlord's  title  did  not  apply,  for 
the  simple  reason  that,  as  to  the  land  in  con- 
troversy. If  It  was  not  a  part  of  the  north- 
east quarter  of  the  Gholson  league,  the  rela- 
tion of  the  landlord  and  tenant  did  not  exist 
between  appellees  and  appellant.  Therefore 
it  was  error,  we  think,  to  submit  the  case  to 
the  jury  upon  the  assumption  that  the  exist- 
ence of  such  a  relationship  between  the  par- 
ties, as  to  land  not  forming  a  part  of  the 
northeast  quarter  of  the  league,  was  an  is- 
sue raised  by  the  evidence. 

In  the  attitude  of  the  case  as  presented  by 
the  record  it  Is  unnecessary  to  consider  oth- 
er assignments  of  error  urged  by  appellant 
in  his  brief. 

The  Judgment  of  the  trial  court  Is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 


YOUNG  T.  STATE  BANK  OF  MARSHAUi. 

(Court  of  Civil   Appeals   of  Texas.     Feb.   25, 
1909.) 

1.   APPEAI.  and  EbROB  ({  719*)— ASBIGRMENTS 

OF  Ebbob— Review. 

Appellate  courts  confine  their  attention  to 
tbe  particular  errors  assigned,  and  to  the  rea- 
sons urged  in  tbe  accompanying  propositions 
and  argument. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2908;    Dec.  Dig.  §  719.*] 


2.  COUBTS  (5  89*)— DeCISIOITS  as  PklCEDENTS. 

The  value  of  former  adjudications  as  prec- 
edents is  usually  confined  to  the  issue  directly 
involved,  and  tbe  mere  failure  of  the  court  to 
point  out  objections  to  a  ruling  other  than  those 
assigned  must  not  be  construed  aa  approving 
the  ruling  in  audi  other  respects. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  i  811 ;   Dw!.  Dig.  I  89.*] 

3.  Bills  akd  Notes  (I  471*)— Stxpulatiow 
POB  Attobnet's  Fee»— Rbcovxbt. 

A  stipulation  in  a  note  for  recovery  of  10 
per  cent,  attorney's  fees  if  the  note  is  placed 
in  the  hands  of  an  attorney  for  collection,  or 
suit  is  brought  thereon,  amounts  to  a  con- 
tract of  indemnity ;  and  the  holder  of  the  note, 
to  recover  attorney's  fees,  must  allege  and 
prove  the  contract  price  of  the  attomey^s  serv- 
ices, or,  in  the  absence  of  a  oontract,  the  reason- 
able value  thereof. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1467 ;   Dec.  Dig.  |  471.*] 

4.  Appeal  and  Ebbob  (§  292*)— Pbesehta- 
noN  OP  QxTEsnoNa  iw  Loweb  CoTntr — ^Mo- 
tion FOB  New  Tbial. 

That  the  error  in  the  charge,  in  an  action 
on  a  note  stipulatine  for  attorney's  fees,  that 
plaintiff  was  entitled  to  recover  the  principal 
and  interest  of  the  note,  and  10  per  cent,  at- 
torney's fees  thereon,  was  not  called  to  the  at- 
teation  of  the  trial  court  in  the  motion  for 
new  trial  did  not  defeat  the  right  of  defendant 
appealing  from  the  judgment  for  attorney's  fees, 
to  have  it  reviewed ;  for  it  is  only  those  mat- 
ters on  which  the  court  has  not  passed  during 
the  progress  of  the  trial  which  must  be  present- 
ed in  the  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1697;   Dec.  Dig.  |  292.*] 

5.  IwPEMNirr  (I  15*)- Actions— Pabties— 
Petition.   * 

A  petition,  in  an  action  by  the  transferee 
of  a  note  for  the  premium  on  an  insurance  pol- 
icy, which  was  never  delivered,  alleging  that  the 
insurance  company  had  agreed  to  indemnify  the 
maker  against  any  liability  on  the  note,  is  in- 
sufficient to  Justify  tbe  making  of  the  insur- 
ance company  a  party  defendant 

[E3d.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  J  371;   Dec.  Dig.  {  15.*] 

6.  Appeal  and  Ebbob  (i  1010*)— Habuless 
Ebbor— Ebboneous  Ruling  on  DxutrBBEB. 

Tbe  error  in  not  sustaining  a  demurrer  of 

a  defendant  to  the  petition  Is  rendered  harmless 

by  an  instruction  directing  a  verdict  for  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  4105 ;  Dec  Dig.  i  lOia*] 

7.  Appeal  and  Ebbob  ({  1053*)— Habmless 
Errob— Evidence. 

In  an  action  by  a  transferee  of  a  note, 
given  by  the  maker  to  an  insurance  company 
tor  a  policy  which  was  never  delivered,  the 
error  in  admitting  evidence  of  an  agreement 
whereby  the  insurance  company  agreed  to  in- 
demnifv  the  maker  against  any  Judgment  that 
might  be  rendered  against  him  on  the  note,  was 
not  cured  by  an  instruction  that  the  matter 
for  adjustment  between  the  maker  and  tbe  in- 
surance company  was  not  before  the  jury,  but 
that  their  verdict  should  be  made  under  the  evi- 
dence and  tbe  law  set  forth  in  the  instructions, 
iince  the  jury  were  permitted  to  base  their  ver- 
dict against  the  maker,  on  the  consideration  that 
the  insurance  company  had  agreed  to  indemnify 
him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4180-4182;  Dec  Dig.  f 
1053.*] 

Appeal  from  District  Court,  Harrison 
County;  W.  C.  Buford,  Judge. 
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Action  by  tlie  State  Bank  of  Maraball 
against  T.  P.  Yonng,  executor  of  Mrs.  R  S. 
Sloan,  deceased.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Gary  Abney  and  Locke  &  Locke,  for  appel- 
lant   F.  H.  Prendergast,  for  appellee. 

HODGES,  J.  During  ber  lifetime  Mrs.  E. 
S.  Sloan,  appellant's  testator,  executed  and 
delivered  ber  promissory  note  in  writing  pay- 
able to  tbe  order  of  H.  C.  Gates,  for  $593.46^ 
due  eigbt  montbs  after  date,  wltb  Interest 
and  attorney's  fees.  Before  maturity  tbe 
note  was,  for  a  valuable  consideration,  trans- 
ferred by  Gates  to  the  appellee  bank.  Gates 
was,  at  tbe  time  of  taking  tbe  note,  tbe  agent 
of  tbe  Mutual  Life  Insurance  Company  of 
New  York,  and  tbe  note  was  given  as  part  of 
a  premium  to  be  paid  in  consideration  of  the 
Issuance  of  a  certain  policy  of  insurance  by 
the  insurance  company  upon  the  life  of  Mrs. 
Sloan.  Mrs.  Sloan  was  at  tbe  time  a  woman 
of  advanced  age,  and  tbe  policy  for  which 
ber  application  bad  been  taken  provided  for 
annuities  to  be  paid  to  each  of  ber  three  chil- 
dren during  their  lives.  Tbe  remainder  of 
the  premium,  of  which  this  note  was  a  part, 
had  been  paid  by  Mrs.  Sloan  to  Gates  in 
cash,  and  amounted  to  something  over  $1,SOO. 
The  policy  was  never  delivered  to  Mrs.  Sloan 
because  of  tbe  rejection  of  her  application 
by  tbe  insurance  company.  When  tbe  note 
was  presented,  payment  was  refused,  and 
upon  sncb  refusal  suit  was  instituted  by  tbe 
appellee  against  both  Mrs.  Sloan  and  the  in- 
surance company.  Tbe  latter  was  made  a 
party,  upon  tbe  allegation  that  It  bad  entered 
bito  a  contract  with  Mrs.  Sloan  by  which  it 
agreed  to  indemnify  ber  against  any  liabili- 
ty by  reason  of  the  execution  of  tbe  note,  or 
any  judgment  that  might  be  rendered  against 
ber  in  any  suit  thereon.  Before  a  final  judg- 
ment was  reached  Mrs.  Sloan  died,  and  r. 
P.  Toung,  the  executor  of  ber  will,  was  made 
a  party  defendant  Thereafter,  upon  a  trial 
before  a  Jury,  a  verdict  and  judgment  for  tbe 
full  amount  of  tbe  note,  together  wltb  inter- 
est and  10  per  cent  attorney's  fees,  were 
rendered  against  appellant  Young;  a  verdict 
in  favor  of  tbe  insurance  company  having 
been  directed  by  tbe  court  From  tbat  judg- 
ment tbe  executor  prosecutes  this  appeal. 

One  of  tbe  defenses  urged  in  this  suit  was 
tbat  tbe  note  was  without  consideration,  and 
tbat  tbe  bank,  through  its  officials,  had  no>- 
tlce  of  that  defect  Inasmuch  as  this  ques- 
tion involves  an  Issne  of  fact  which  may 
again  arise  in  another  trial,  and  in  view  of 
tbe  fact  tbat  the  judgment  must  be  reversed 
upon  other  grounds,  we  do  not  pass  upon 
tbe  assignment  raising  tbat  question,  pre- 
ferring to  rest  our  decision  of  tbe  case  upon 
other  errors  presented. 

Special  objection  Is  urged  by  the  appellant 
to  so  much  of  tbe  Judgment  as  warrants  a 
recovery  for  10  per  cent  attorney's  fees  In 
favor  of  tbe  appellee.    It  la  contended  that 


neither  tbe  pleadings  nor  the  evidence  justi- 
fied ev(±.  a  recovery,  and  tbat  tbe  court  com- 
mitted error  in  instructing  the  jury  that  in 
tbe  event  they  found  for  the  plalntlfC  on  the 
note,  to  also  find  for  10  per  cent  attorney's 
fees.  Tbat  portion  of  the  note  providing  for 
attorney's  fees,  or  collection  fees,  as  there 
stated.  Is  as  follows:  "In  the  event  default 
Is  made  in  the  payment  of  this  note  at  matu- 
rity, and  it  is  placed  In  the  hands  of  an  at- 
torney for  collection,  or  suit  is  brought  on 
tbe  same,  then  agree  tbat  an  addi- 
tional amount  of  ten  per  cent  on  tbe  princi- 
pal and  Interest  of  this  note  shall  be  added 
to  tbe  same  as  collection  fees."  Tbe  allega- 
tion of  tbe  petition  pertinent  to  this  part  of 
the  note  is  as  follows:  "The  full  amount  of 
said  note  of  $593.46  with  6  per  cent  interest 
from  November  3,  1906,  together  with  10  per 
cent  attorney's  fees  on  tbe  amount  so  obtain- 
ed, is  now  due  and  is  unpaid.  Plaintiffs 
have  been  compelled  to  place  said  note  in 
the  hands  of  F.  H.  Prendergast,  an  attorney, 
for  collection,  and  be  has  been  compelled  to 
bring  suit  to  collect  tbe  same.  Therefore 
the  said  10  per  cent,  as  collection  fees  has 
accrued,  and  is  now  due.  Wherefore  plain- 
tiffs bring  this  suit,  and  pray  for  judgment 
for  $593.46,  with  6  per  cent  from  November, 
3, 1906,  and  10  per  cent  on  the  whole  amount 
as  collection  fees,  against  the  defendant 
Elizabeth  S.  Sloan."  Tbe  record  does  not 
disclose  any  evidence  tending  to  show  tbat 
tbe  appellee  bad  paid,  or  had  contracted  to 
pay,  any  sum  as  fees  or  expenses  for  collect- 
ing tbe  note,  or  any  fee  for  tbe  employment 
of  an  attorney  to  prosecute  this  suit  Tbe 
court  charged  tbe  Jury:  "If  you  find  for 
tbe  plaintiff,  the  amount  of  your  verdict  will 
be  tbe  principal  and  interest  of  said  note  to 
date,  and  10  per  cent  attorney's  fees  on 
same."  The  principles  of  law  applicable  to 
tbe  issues  here  presented  were  fully  discussed 
by  this  court  in  the  case  of  Elmore  ▼.  Rugely, 
107  S.  W.  152,  and  in  the  cases  there  re- 
ferred to.  Under  tbe  rule  there  announced 
the  assignments  before  us  must  be  sustained. 
The  appellee  insists  that  our  holding  in  that 
case  is  not  in  accord  with  the  previous  deci- 
sions of  the  Supreme  Court  on  tbat  question, 
and  has  called  our  attention  to  a  number  of 
cases  upon  which  It  relies.  We  have  examin- 
ed the  authorities  cited,  but  have  failed  to 
find  any  adjudications  opposed  to  the  conclu- 
sions reached  in  the  case  of  Elmore  v.  Ruge- 
ly. It  is  true  there  are  some  expressions  in 
the  earlier  cases  which  would  seem  to  be  in 
harmony  with  the  policy  of  treating  the 
promise  to  pay  attorney's  fees,  usually  em- 
bodied in  commercial  paper,  as  liquidated 
damages  Inuring  to  tbe  benefit  of  the  holder 
of  the  note,  upon  default  of  payment  and 
the  happening  of  the  contingency  upon  which 
It  Is  made  to  depend — tbat  is,  tbe  filing  of 
a  suit,  or  tbe  placing  of  tbe  note  in  tbe  bands 
of  an  attorney  for  collection — but  this  is  no- 
where, so  far  as  we  have  been  able  to  find 
after  a  careful  search,  expressly  held. 
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In  Slmmoua  t.  Terrell,  75  Tex.  277,  12  S. 
W.  854,  the  Question  waa  as  to  wbetber  or 
not  attorney's  fees  could  be  collected  upon  a 
note  against  the  estate  of  a  decedent,  when 
presented  after  maturity  to  bis  executor.  It 
was  contended  by  the  appellant  in  that  case 
that  the  proceeding  required  of  a  creditor  by 
our  probate  laws  in  having  his  claim  against 
an  estate  allowed  by  the  administrator  and 
approved  by  the  probate  court  did  not  come 
within  the  most  comprehensive  definition  of 
a  suit,  and  that  a  civil  suit  in  the  district  or 
county  courts  must  be  commenced  by  a  pe- 
tition, etc.  In  disposing  of  the  issue  the 
court  said  tbat  the  language  used  in  the  note, 
and  which  provided  for  the  payment  of  10 
per  cent,  attorney's  fees  additional  in  case  of 
suit  after  maturity  to  enforce  collection, 
should  not  be  restricted  to  a  suit  in  equity 
or  an  action  at  law.  In  that  case  it  appear- 
ed from  the  record  that  an  attorney  was  em- 
ployed for  the  purpose  of  presenting  the 
claim  for  collection.  The  only  question  be- 
fore the  court  was  whether  or  not  the  record 
disclosed  the  institution  of  a  suit  within  the 
meaning  of  the  language  used  in  the  note 
providing  for  the  payment  of  attorney's  fees. 

Morrill  V.  Hoyt,  83  Tex.  50,  18  S.  W.  424, 
29  Am.  St.  Rep.  630,  presented  a  situation 
similar  to  the  above.  There  the  note  had  been 
executed  by  a  person  who  afterwards  became 
Insane,  and  suit  was  brought  against  bis 
guardian.  In  his  answer  the  defendant  ad- 
mitted the  facts  stated,  but  denied  any  ob- 
ligation for  attorney's  fees,  on  the  ground 
that  legal  proceedings  had  not  been  Institut- 
ed for  the  collection  of  the  claim.  In  dis- 
posing of  the  case  the  court  said :  "The  sole 
question  for  our  consideration  is.  Did  the 
steps  taken  by  the  plaintiff,  viz.,  the  putting 
of  the  claim  past  due  against  the  estate  of 
the  lunatic  into  the  hands  of  an  attorney, 
who  properly  proved  It  up  and  presented  It 
for  allowance  to  the  guardian  of  the  estate, 
constitute  the  Institution  of  legal  proceed- 
ings for  the  collection  of  the  amount  due  on 
the  claim?"  This  question  was  decided  In 
accordance  with  the  case  Just  previously 
cited. 

Kendall  v.  Page,  83  Tex.  132, 18  S.  W.  335, 
was  a  suit  upon  a  promissory  note  containing 
the  usual  stipulation  to  pay  attorney's  fees. 
In  tbat  case  the  court  states  the  error  assign- 
ed as  follows:  "At  the  date  of  rendition  of 
Judgment  herein  the  total  sum  due  plaintiff 
— principal,  interest,  and  attorney's  fees — 
was  $120.34,  as  shown  by  the  plaintiff's  pe- 
tition and  the  record  In  said  cause;  where- 
as Judgment  is  rendered  in  plaintiff's  favor 
for  $319.45,  which  is  $199.11  more  than  was 
due.  The  petition  sets  out  the  note  sued 
upon,  and  the  credit  and  the  balance,  as 
above  stated,  are  shown  by  calculation."  It 
is  evident  that  the  sole  question  before  the 
court  in  that  case  was.  whether  or  not  the  at- 
torney's fees  had  been  computed  upon  too 
large  an  amount;   the  appellant  contending 


that  it  had,  and  the  appellee  to  the  contrary. 
That  was  the  only  question  decided. 

Brown  Co.  v.  PerriU,  77  Tex.  206,  13  8. 
W.  975,  was  a  contest  between  the  wife  and 
the  creditors  of  the  husband;  she  claiming 
her  debt  was  entitled  to  priority  over  the  In- 
debtedness claimed  by  the  appellant  in  the 
suit  The  note  by  which  the  debt  to  the 
wife  was  evidenced  provided  for  the  pay- 
ment of  attorney's  fees  in  the  usual  form. 
Upon  appeal  the  appellant  complained  that 
the  court  erred  In  instructing  the  Jury,  in 
the  event  they  found  for  plaintiff,  to  find  for 
her  attorney's  fees,  together  with  the  prin- 
cipal and  Interest  on  the  note.  The  court 
said:  "The  note  stipulated  that  the  makers 
should  pay  attorney's  fees  in  the  event  suit 
should  be  brought  for  the  recovery  of  the 
debt.  Upon  the  institution  of  suit  they  be- 
came a  part  of  the  indebtedness.  They  were 
set  up  in  the  petition,  and  included  in  the 
amoimt  for  which  the  writ  of  attachment  is- 
sued. Why  the  plaintiff  was  not  entitled  to 
recover  them,  if  she  recovered  at  all,  we  do 
not  see."  The  record  does  not  disclose  upon 
what  ground  the  collection  of  the  attorney's 
fees  by  the  wife  was  resisted;  neither  does 
it  show  the  nature  of  the  pleadings  nor  the 
character  of  the  testimony  upon  which  the 
ruling  of  the  court  was  made  to  depend. 

Johnson  v.  Blanks,  68  Tex.  495,  4  S.  W. 
557,  was  a  garulsbraent  proceeding.  The 
only  question  there  adjudicated  which  could 
have  any  remote  bearing  upon  the  Issues  in 
this  case  was  the  determination  by  the  court 
tbat  the  trial  court  might,  without  the  aid 
of  extraneous  evidence,  determine  for  itself 
what  was  a  reasonable  attorney's  fee  to  be  al- 
lowed the  garnishee  for  the  preparation  of 
his  answer.  We  do  not  think  that  Is  decisive 
of  any  issue  here  under  consideration. 

Stansell  v.  Cleveland,  64  Tex.  660,  was 
an  attachment  suit  The  note  sued  on  pro- 
vided for  10  per  cent  attorney's  fees  if  it 
should  be  collected  by  law.  The  court  held 
in  that  case  tbat  none  of  the  objections  based 
upon  the  allowance  of  attorney's  fees  were 
well  takoi,  and  said:  "These  fees  were  to  be- 
come a  part  of  the  debt  in  case  of  suit,  and 
are  expressly  claimed  in  the  petition.  The 
answer  admitted  all  of  the  indebtedness  al- 
leged in  the  petition,  which  Included  these 
fees.  It  matters  not  that  the  suit  was  in- 
stituted before  the  debt  was  due.  The  debt 
was  not  paid  at  maturity,  and  this  authorized 
the  plaintiffs  to  proceed  to  Judgment  upon 
the  note,  and  that  authorized  the  collection 
of  the  attorney's  fees.  The  language  of  the 
note  is  that  these  fees  are  to  be  paid  if  the 
note  Is  collected  by  law,  and  this  note  was  so 
collected."  This  Is  by  far  the  strongest  ex- 
pression tending  to  sustain  the  position  taken 
by  counsel  for  appellee  which  we  have  found 
emanating  from  our  Supreme  Court;  but, 
as  will  be  seen  later,  the  language  here  used 
has  since  been  criticised,  and  the  principle 
announced  questioned. 

In  none  of  these  cases  do  we  find  the  di- 
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rect  question  InTolved  wUcb  1b  Here  imder 
consideration,  unless  it  may  have  been  In 
tbe  case  last  mentioned.  It  la  the  general 
practice  of  appellate  courts  to  confine  their 
attention,  not  only  to  the  particular  errors 
assigned,  but  to  the  reasons  urged  !n  the  ac- 
companying proi>o8ltlon8  and  argument;  and, 
U  these  are  considered  untenable,  and  no 
fundamental  error  is  apparent,  the  assign- 
ment will  be  overruled.  In  view  of  that 
practice  the  mere  failure  of  the  court  to  dis- 
cover and  point  out  other  objections  to  the 
ruling  brought  under  consideration  should 
not  be  construed  as  approving  It  In  all  other 
respects.  The  real  value  of  former  adjudica- 
tions as  precedents  Is  usually  confined  to 
the  Issue  directly  involved,  and  the  enuncia- 
tion of  the  legal  principles  by  which  It  is  de- 
termined. If  the  doctrine  that  stipulations 
usually  inserted  In  commercial  obligations 
and  other  contracts  are  to  be  construed  as 
liquidated  damages,  inuring  to  the  benefit  of 
the  holder  upon  the  happening  of  the  con- 
tingency mentioned,  finds  any  support  In  the 
cases  heretofore  decided  by  the  Supreme 
Court  of  this  state,  it  must  rest  upon  an  In- 
ference drawn  from  the  failure  to  hold  oth- 
erwise. That  court,  so  far  as  we  have  been 
able  to  ascertain,  has  never  expressly  so 
held.  It  Is  only  Its  failure  to  hold  to  the  con- 
trary which  can  furnish  any  foundation  for 
the  contention  that  it  recognizes  the  doctrine 
In  this  state.  But,  as  we  shall  see  later, 
there  are  some  significant  expressions  which 
indicate  an  opposite  view.  However  valuable 
may  be  precedents  in  the  determination  of 
issues,  conclusions  are  always  more  satis- 
factory when  they  can  be  based  upon  princi- 
ple as  well.  The  classification  of  the  usual 
stipulations  to  pay  attorney's  fees  as  con- 
tracts of  Indemnity  is,  we  think,  decisive  of 
the  question  here  Involved.  This  construc- 
tion is  not  only  supported  by  a  sound  legal 
principle,  but  is  in  accord  with  a  large  num- 
ber of  authorltlee.  Laning  v.  Iron  City  Nat. 
Bank,  89  Tex.  601,  35  S.  W.  1049;  Elmore  v. 
Bugely,  supra,  and  cases  cited;  Goss  v.  Bow- 
en,  104  Ind.  207,  2  N.  B.  704;  Harvey  v. 
Baldwin.  124  Ind.  59,  24  N.  B.  347,  26  N. 
E.  222;  Kennedy  v.  Richardson,  70  Ind.  524; 
Exchange  Bank  v.  Land  &  Lumber  Co.,  128 
N.  C.  193,  38  S.  B.  813;  Tlnsley  v.  Hoskins, 
111  N.  C.  340,  16  S.  E.  325;  Bullock  v.  Tay- 
lor, 39  Mich.  137,  33  Am.  Rep.  356;  Dow  v. 
Updike,  11  Neb.  95,  7  N.  W.  857;  Campbell 
V.  Worman,  58  Minn.  561,  60  N.  W.  668; 
Harvester  Co.  v.  Cl&tk,  30  Minn.  308,  15 
N.  W.  252;  Kittermaatar  v.  Brossard,  105 
Mich.  219,  63  N.  W.  75,  55  Am.  St.  Rep.  438, 
and  cases  cited  in  the  notes. 

In  the  case  first  above  cited  the  Supreme 
Court,  in  replying  to  the  question,  Did  the 
trial  court  err  In  directing  the  jury  to  allow 
the  pUintlff  10  per  cent  additional  on  the 
principal  and  interest  due  on  the  note  as  at- 
torney's fees?  uses  this  language:  "Attor- 
ney's fees,  whether  expressed  as  such,  or  as 
costs  of  collection,  are  regarded  as  costs  of 


the  suit,  and  agreements  to  pay  them  are  sus- 
tained by  the  courts  upon  that  ground.  The 
legitimate  purpose  of  such  a'  promise  is  to 
Indemnify  the  payee  or  holder  of  the  note 
for  expenses  which  he  may  incur  by  default 
of  the  maker  which  would  not  be  allowed  to 
him  by  law.  Under  the  terms  of  the  note  in 
this  case  the  maker  agreed  to  pay  attorney's 
fees  In  case  It  should  be  placed  in  the  hands 
of  an  attorney  for  collection.  Under  that 
agreement  he  would  become  liable  to  pay 
such  costs  if  bis  default  in  making  payment, 
or  some  other  act  of  his,  made  it  necessary 
for  the  holder  to  place  it  in  the  hands  of  an 
attorney  for  collection."  In  this  case  the 
court  also  referred  to  the  case  of  Stansell 
V.  Cleveland,  supra.  In  which  It  said  the 
plaintiff  was  entitled  to  recover  attoniey's 
fees  under  circumstances  somewhat  similar 
to  the  case  then  pending,  and  said:  "We 
doubt  the  correctness  of  the  decision  in  that 
case,  unless  it  be  put  upon  the  ground  that 
the  pleadings  of  the  defendants  amounted  to 
a  confession  of  their  Indebtedness,  not  only 
for  the  principal  and  interest  of  the  debt 
sued  for,  but  for  the  attorney's  fees  also." 

In  Maddox  v.  Craig,  80  Tex.  600,  16  S.  W. 
328,  the  court  held  that  a  petition,  which 
failed  to  allege  that  the  note  containing  the 
usual  stipulation  for  the  payment  of  attor- 
ney's fees  was  placed  in  the  hands  of  an  at- 
torney for  collection,  would  not  support  a 
Judgment  by  default  for  such  attorney's  fees. 
If  such  stipulations  are  contracts  of  indemni- 
ty, then  actual  damages  alone  can  be  recov- 
ered, and  suits  for  that  purpose  should  be 
prosecuted  in  accordance  with  the  rules  of 
pleading  and  practice  applicable  to  that  class 
of  actions.  In  such  cases  it  is  required  that 
the  damages  sought  should  be  both  alleged  and 
proven.  Johnson  v.  Cook,  24  Wash.  474,  64 
Pac.  729;  O'Keefe  v.  Dyer,  20  Mont  477,  52 
Pac.  196;  2  Page  on  Contracts,  {  1170;  3  En- 
cy.  of  Plead.  &  Prac.  648;  Elder  v.  Kutner,  9T 
Cal.  490,  32  Pac.  563.  To  hold  that  the  plain- 
tiff, in  an  action  to  recover  on  a  note  provid- 
ing for  attorney's  fees  in  the  usual  form, 
should  be  permitted  to  do  less  would  open  a' 
wide  avenue  for  the  entrance  of  numerous 
and  varied  devices  for  oppressive  exactions 
by  creditors,  which  our  laws  against  usury 
are  Intended  to  prevent.  In  the  present  case 
the  petition  alleges  the  default  in  the  pay- 
ment of  the  note,  and  that  it  was  placed  in 
the  hands  of  an  attorney  for  collection,  and 
not  only  fails  to  allege  any  damages  in  gen- 
eral terms,  but  also  falls  to  state  the  exist- 
ence of  any  conditions,  specific  or  otherwise, 
from  which  the  law  would  presume  more 
than  nominal  damages.  These  allegations 
alone  might  be  sufficient  if  the  stipulation 
for  the  payment  of  attorney's  fees  is  to  be 
construed  as  a  contract  for  liquidated  dam- 
ages, but  not  when  it  is  to  be  treated  as  one 
for  Indemnity.  The  mere  placing  of  the  note 
or  obligation  does  not  of  itself  damnify  the 
holder,  and  the  allegation  and  proof  of  that 
fact  alone  fall  to  furnish  the  court  with 
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either  a  basis  or  evidence  upon  which  to 
found  a  Judgment  for  actual  damages  sus- 
tained. The  holder  cannot  say  that  he  has 
sustained  any  damages  which  he  may  re- 
cover In  such  a  suit  till  he  alleges  and  proves 
that  he  has  paid,  or  contracted  to  pay,  the  at- 
torney's or  collection  fees;  and  the  amount 
he  has  paid,  or  agreed  to  pay,  measures  the 
damages  for  which  he  may  demand  reim- 
bursement, provided  it  does  not  exceed  the 
terms  of  the  contract,  or  is  not  an  unreason- 
able sum. 

In  the  case  at  bar  no  effort  seems  to  have 
been  made  to  prove  the  amount  of  fees  paid, 
or  agreed  to  be  paid,  the  attorney  for  his 
services  In  bringing  this  suit  further  than 
the  introduction  In  evidence  of  the  note  sued 
on.  Counsel  for  appellee  contends  that  this 
is  sufficient  to  authorize  a  finding  of  a  fixed 
sum  as  attorney's  fees;  that  the  court  should 
infer  from  the  introduction  of  the  note  that 
the  full  amount  of  the  fees  expressed  there- 
in bad  been  agreed  upon  between  the  holder 
and  the  attorney.  We  do  not  think  so.  The 
custom  of  .contracting  for  the  full  amount 
of  the  attorney's  fees  stipulated  Is  not  so  uni- 
formly established  In  this  country  that 
courts  may,  under  all  circumstances,  Judicial- 
ly assume  that  to  have  been  done.  The  note 
was  evidence  of  its  making  and  of  the  terms 
of  the  contract  therein  expressed,  but  not  of 
the  damages  resulting  from  its  being  sued  on 
or  placed  for  collection.  WhUe  the  court 
may,  in  some  Instances,  Judicially  know  what 
is  a  reasonable  attorney's  fee  for  the  per- 
formance of  a  given  service,  it  cannot  Judi- 
cially know  what  the  contract  between  the 
plaintier  and  his  attorney  in  any  particular 
case  may  be.  The  issue  of  a  reasonable  fee 
is  not  involved,  but  the  question  Is,  What 
was  the  fee  which  the  appellee  paid,  or 
agreed  to  pay,  its  attorney  in  this  case? 
There  are  probably  many  instances  in  which 
attorneys  are  retained  by  banking  institu- 
tions, and  others  engaged  in  an  extensive 
oommerclal  business,  as  salaried  employes, 
who  receive  their  compensation  by  the  mouth 
or  year,  regardless  of  the  amount  of  work 
performed.  There  are  perhaps  other  in- 
stances where  suits  are  brought  upon  a  con- 
tract providing  for  a  contingent  fee,  li^ 
which  the  plaintiff  assumes  no  personal  ob- 
ligation, under  any  circumstances,  to  pay  the 
costs  of  an  attorney.  There  are  still  oth- 
ers where  the  attorney's  or  collection  fees 
may,  for  special  reasons,  be  fixed  at  a  sum 
less  than  the  amount  stipulated  as  attorney's 
fees  in  the  note,  i>osslbly  In  consideration  of 
the  attorney's  receiving  all  of  the  business  of 
the  holder.  In  view  of  these  varied  condi- 
tions the  court  could  not  undertake  to  say, 
as  a  matter  of  law,  that  the  parties  in  this 
suit  had  agreed  upon  the  10  per  cent  ex- 
pressed In  the  note  as  the  compensation  to 
be  received  by  the  attorney  for  his  services. 
We,  therefore,  think  there  was  error  in  the 
charge  of  the  court  complained  of.  The  fact 
that  the  error  was  not  called  to  the  attention 


of  the  trial  court  In  the  motion  for  a  new 
trial  does  not  defeat  the  right  of  the  appel- 
lant to  have  it  reviewed  on  appeal.  It  Is 
only  those  matters  upon  which  the  court  has 
not  passed  during  the  progress  of  the  pro- 
ceedings in  the  trial  which  the  law  requires 
to  be  presented  in  motions  for  new  trials,  in 
order  to  be  made  available  upon  appeal.  W. 
U.  Tel.  Co.  T.  Mitchell,  89  Tex.  441,  35  S. 
W.  4. 

However,  we  should  not  feel  Indined  to 
reverse  and  remand  this  case  for  this  error 
alone,  inasmuch  as  It  might  be  cured  by  the 
appellee's  filing  a  remittitur  of  the  attorney's 
fees  should  it  feel  inclined  to  do  so.  But 
there  Is  another  error  which  we  think  equal- 
ly serious,  and  which  will  require  that  the 
case  l>e  remanded.  The  appellee  was  permit- 
ted, over  the  objection  of  the  appellant,  to 
show  by  the  witness  Gary  Abney  that  there 
was  an  agreement  between  Mrs.  Sloan  and 
the  insurance  company,  by  which  she  was  to 
be  protected,  and  the  company  was  to  pay 
any  Judgment  that  might  be  rendered  against 
her  in  this  suit,  that  the  agreement  was  made 
with  an  agent  of  the  company,  at  the  time  be 
bad  paid  her  |1,838  in  cash  for  money  that 
she  had  formerly  paid  to  Cates  In  connection 
with  her  application  for  insurance,  and  in 
addition  to  the  note  here  sued  on,  and  that 
the  company  was  to  defend  the  suit  for  her, 
as  It  did  not  think  the  bank  was  an  Inno- 
cent purchaser.  The  pleading  relied  upon 
to  support  the  relevancy  of  this  testimony 
was  that  portion  of  the  apitellee's  petition 
alleging  such  an  agreement  Such  pleading 
was  the  allegation  of  immaterial  facts,  and 
could  form  no  basis  for  the  admission  of  tes- 
timony wholly  irrelevant  to  any  Issue  In 
the  case.  The  allegations  did  not  show  that 
the  insurance  company  was  a  proper  or  a 
necessary  party  to  this  suit  HoUoway  v. 
Blum,  60  Tex.  626;  U.  S.  Fidelity  &  Guaran- 
ty Co.  V.  Fossatl,  97  Tex.  497,  80  S.  W.  74. 
In  the  case  last  cited  the  court  said:  "In- 
deed, the  existence  of  the  right  of  a  defend- 
ant in  all  cases  to  Implead  other  parties  who 
might  become  liable  to  him  as  the  result  of 
a  Judgment  against  him,  regardless  of  other 
considerations,  has  been  expressly  negativ- 
ed." That  was  a  suit  in  which  an  effort  was 
made  to  bring  in  the  indemnitors  of  the  de- 
fendant in  the  suit  and  make  them  parties 
to  the  proceedings.  This  right  to  make  them 
such  parties  was  denied. 

While  the  demurrers  Interposed  in  this 
case  by  the  Insurance  company  to  the  plead- 
ings of  the  plaintiff  should  have  been  sus- 
tained, the  error  arising  from  the  failure  to 
do  so  was,  as  to  the  Insurance  company,  ren- 
dered harmless  by  the  Instructed  verdict  In 
its  favor;  but  the  erroneous  retention  of  ir- 
relevant matter  in  the  petition  could  not  Jus- 
tify the  admission  of  the  irrelevant  testimony 
to  support  It  This  testimony,  we  think,  was 
calculated  to,  and  probably  did,  operate  prej- 
udicially to  the  appellant  It  In  effect  la- 
formed  the  Jury  that  there  was  behind  the 
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defendant  In  the  suit  a  large  foreign  corpora- 
tion whose  agent  had  perpetrated  the  fraud 
which  brought  about  the  litigation,  and  that 
the  corporation  would  protect  Mra.  Sloan's 
estate  against  whatever  Judgment  might  be 
rendered  against  her  in  this  salt  That  the 
Juty  was  Influenced  by  that  consideration  U 
rendered  exceedingly  probable  by  the  ques- 
tion which  they  asked  the  court  after  their 
retirement,  and  before  reaching  a  rerdlct 
That  question  was,  "If  we  find  a  verdict  In 
favor  of  the  plaintiff,  does  that  prevent  the 
Sloan  estate  from  proceeding  against  the  in- 
surance company?"  In  replying  to  this  the 
court  instructed  the  Jury  "that  the  matters 
for  adjustment,  if  any,  between  Mrs.  Sloan's 
estate  and  the  insurance  company,  are  not 
before  you,  but  your  verdict  will  be  made  un- 
der the  evidence  and  the  law  as  set  forth  in 
the  charge  heretofore  given  you."  It  is  true 
that  this  instruction  on  the  part  of  the  court 
in  one  sense  Informed  the  Jury  that  this  Isp 
sue  was  not  involved  In  the  considerations 
which  should  engage  their  attention,  but  they 
were  left  to  surmise  why  they  could  not  rest 
their  verdict  upon  an  issue  to  support  which 
the  court  had  admitted  the  testimony  of  Ab- 
ney,  and  which  testimony  could  have  no  oth- 
er relevancy.  They  had  a  right  to  assume, 
even  after  the  last  instruction  of  the  court, 
that  they  could  consider  testimony  which  the 
court  had  admitted  in  determining  the  only 
issue  it  would  tend  to  prove  that  the  defend- 
ant in  the  suit  was  indemnifled  by  the  in- 
surance company  against  any  verdict  which 
they  might  find  against  him.  If  their  ver- 
dict was  based,  in  whole  or  in  part,  upon 
such  considerations,  then  it  was  improperly 
influenced. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


DE  STQAOCBR  v.  PITTMAN  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     March  4, 
1909.) 

L  Vehdoe  and  Pubchaseb  (J  810*)— AonoN 
FOB  Pbicb— Set-Off. 

The  defect  in  title  for  the  caring  of  which 
aa  expenditure  may  be  made  by  the  purchaser, 
and  relmbnrsement  claimed  as  an  oSaet  to 
the  paichase  price,  must  amonnt  to  a  breach 
«f  the  covenant  of  warranty  on  which  the  sale 
was  made;  and  a  mere  cload  on  the  title,  or 
a  colorable  claim,  unaccompanied  by  a  sub- 
stantial legal  or  equitable  right  capable  of  en- 
forcement against  the  purchaser,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  903 ;  Dec.  Dig.  {  810.*] 

2.  Vbhdob  AiTD  FtracHASEB  (S  815*)— Action 
roa  PaicB— Sbt-Ofi^— BrsDEN  of  Pboof. 
A  porcbaser,  who  pleads  in  a  suit  for  the 
price  an  oifset  based  on  a  iiayment  to  cure  a 
defect  in  the  title,  has  the  burden  of  proving  an 
ontstanding  title,  which  he  was  compelled  to 
purchase  to  protect  himself. 

[Ei  Note. — For  other  cases,  see  Vendor  and 
PuKbaser,  Cent  Dig.  |  928 :  Dec.  Dig.  |  815.*] 


8.  Vendor  ano   Pubchaseb  (i  257*)— Deed 
Resebving  Vendob's  Lien— Riohts  of  Pub- 

CHABEB. 

A  deed  of  land  reserving  a  vendor's  lien  to 
secure  deferred  payments  vests  in  the  pur- 
chaser only  an  equity  in  the  land,  and  the  su- 
perior lecal  title  remains  in  the  vendor,  and 
the  purchaser,  failing  to  pay  the  price,  does 
not  acquire  the  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  654 ;   Dec.  Dig.  i  257.*] 

4.  Vendob  and  Pubchaseb  (§  810*)- Action 
FOB  Pbice— Set-Off. 

A  purchaser  making  a  partial  payment,  and 
executing  notes  for  the  balance,  died  wittiout 
paying  the  notes,  leaving  a  widow  surviving. 
A  third  person  purchased  the  land  with  the 
consent  or  the  widow,  and  pursuant  to  an  agree- 
ment with  her,  and  gave  notes  for  the  price  to 
the  vendor.  The  vendor  and  the  widow  destroy- 
ed the  unrecorded  deed  to  the  purchaser  and 
the  notes  executed  by  him,  with  a  view  of  ex- 
tinguishing  the  widow's  rights.  Beld,  that  the 
widow  was  estopped  from  asserting  any  claim 
against  the  title  of  the  third  person,  especially 
where  she  had  accepted  a  lease  from  the  pur- 
chaser, and  occupied  the  land  thereunder  during 
the  term  of  the  lease,  and  the  amount  paid  by 
the  purchaser  In  satisfaction  of  her  claim  was 
not  available  as  an  offset  against  the  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  903 ;   Dec.  Dig.  §  310.*] 

5.  ViHDOB  AND  Pubchaseb  (S  310*)— Actions 
FOB  Pbicb — Set-Off. 

A  purchaser  cannot  offset  against  the  price 
the  cost  of  extinguishing  an  outstanding  title 
of  which  be  knew  at  the  time  of  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  903 ;  Dec.  Dig.  §  310.*] 

6.  Bills   and   Notes    (S    487*)— Action    on 
Note— PETTnoN- Amenduents. 

A  defect  in  the  petition  on  a  note,  and  for 
attorney's  fees  stipulated  therein,  arising  from 
the  failure  to  sufficiently  plead  the  right  to  re- 
cover attorney's  fees,  may  lie  cured  by  an 
amendment,  and  proof  may  then  be  made  justi- 
fying recovery  thereof. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1575,  1578;  Dec  Dig.  | 
487;*    Pleading,  Cent.  Dig.  f  703.] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  0.  Buford,  Judge. 

Action  by  Mrs.  Julia  De  Steaguer  against 
A.  B.  Plttman  and  others.  From  a  Judg- 
ment granting  insufficient  relief,  plaintiH 
appeals.    Reversed  and  remanded. 

W.  B.  Anderson,  for  appellant  H.  N. 
Nelson,  for  appellees. 

HODGES,  J.  Appellant  owned  a  tract  of 
land  In  Panola  county  which  was  sold  to 
Plttman,  the  appellee,  in  March,  1902,  the 
consideration  being  |100  cash,  and  five  notes 
for  $89.50  each,  due  annually  thereafter, 
the  last  of  which  matured  November  1,  1905. 
Upon  a  failure  to  pay  the  last-mentioned 
note  this  suit  was  instituted,  asking  for 
Judgment  for  principal  and  interest,  and  a 
foreclosure  of  the  vendor's  lien,  which  had 
been  retained  to  secure  payment  Plttman 
admitted  the  execution  of  the  note  and  the 
existence  of  the  lien,  but  pleaded  an  offset 
amounting  to  $60,  which  he  claims  to  have 
paid  to  cure  a  defect  in  his  title,  and  in  or- 
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der  to  obtain  possession  of  the  tract  of  land 
purchased.  Judgment  tvas  rendered  against 
him  for  the  amount  of  the  note,  and  inter- 
est less  the  offset  claimed,  and  the  appel- 
lant has  appealed. 

The  defense  relies  upon  that  principle  of 
law  which  permits  the  vendee  to  offset 
against  the  purchase  money  'whatever  sum 
he  pays  for  the  perfection  or  protection  of 
the  title  he  obtained  from  the  vendor,  as 
enunciated  in  the  cases  of  Denson  v.  Love, 
58  Tex.  468,  and  Oury  v.  Saunders,  77  Tex. 
281,  13  S.  W.  1032.  The  defect  in  the  title, 
for  Jhe  curing  of  which  the  expenditure  Is 
made  and  reimbursement  claimed,  must  be 
such  as  would  amount  to  a  breach  of  the 
covenant  of  warranty  upon  which  the  sale 
of  the  land  was  made.  A  mere  cloud  upon 
the  title,  or  a  colorable  claim,  when  not  ac- 
companied by  a  substantial  legal  or  equita- 
ble right  to  the  land,  capable  of  enforcement 
against  the  vendee,  would  not  furnish  such 
a  defect  in  the  title  conveyed  as  to  author- 
ize the  vendee  to  offset  against  the  demand 
for  the  purchase  money  any  sum  he  may 
have  paid  In  quieting  his  title,  or  preserving 
his  peace. 

The  record  shows  that  some  years  prior  to 
the  time  Pittman  bought  the  land  It  bad 
been  sold  by  the  appellant's  husband  to  one 
Walter  Rodgers,  who  made  a  cash  payment 
of  about  $50,  and  gave  notes  for  the  remain- 
der of  the  purchase  money. .  Rodgers  died 
without  having  paid  more  on  the  land,  leav- 
ing a  widow  surviving  him.  The  circum- 
stances under  which  Pittman  bought  the 
land  appear  to  be  somewhat  as  follows: 
Bryan,  an  agent  of  the  appellant,  made  a 
visit  to  see  Mrs.  Rodgers  about  the  place 
after  the  death  of  her  husband.  Pittman 
had  a  mill  on  the  land.  He  saw  the  agent 
upon  this  occasion,  and  proposed  to  "take 
up  the  Walter  Rodgers  trade  as  it  stood, 
pay  the  land  out,  and  get  possession  of  It 
by  agreeing  with  the  widow,  and  without 
any  further  process."  This  was  agreed  to 
by  the  agent  Pittman  testifies:  "I  told 
Katy  [meaning  Mrs.  Rodgers]  I  would  stand 
In  Walter's  stead,  if  she  would  not  object, 
and  she  agreed  for  me  to  do  so.  I  do  not 
know  of  my  own  knowledge  what  amount 
Walter  Rodgers  paid  on  the  place,  and  only 
know  from  hearsay  what  amount  he  was 
to  pay  for  the  place,  and  I  know  be  lived 
on  the  place  about  five  years.  *  •  *  I 
did  tell  Mr.  Bryan  that  I  had  talked  the  mat- 
ter over  with  Katy  Rodgers,  and  had  come 
to  an  understanding,  and  that  we  under- 
stood each  other.  She  agreed  with  me  to 
let  me  take  up  the  trade  that  Walter  Rodg- 
ers bad,  without  any  new  terms  and  price 
with  Mr.  Bryan,  and  back  interest  on  the 
Walter  Rodgers  purchase;  also  back  taxes, 
which  I  paid.  When  I  executed  my  notes 
for  this  land,  I  did  not  know  at  that  time 
what  rights  Katy  Rodgers  claimed  to  the 
land.  I  did  know  at  that  time  that  her  hus- 
band had  bought  the  land,  and  I  did  know 


when  I  bought  the  land  that  Katy  Rodgers 
was  in  possession  of  the  land,  because  she 
was  living  on  the  land.  I  did  rent  land  to 
her  [second]  husband,  Mr.  Gary,  while  she 
was  living  on  the  land  with  him." 

The  record  also  shows  that  some  time  aft- 
er the  death  of  Rodgers,  and  probably  aft- 
er the  land  was  sold  to  Pittman  (although  it 
is  not  clear  as  to  that),  Judge  Boren,  as  the 
agent  of  the  appellant,  called  on  Mrs.  Rodg- 
ers for  the  purpose  of  settling  whatever 
claim  she  had  to  the  land.  The  deed  from 
De  Steaguer  to' Rodgers  never  having  been 
put  on  record,  both  It  and  the  note  which 
had  been  given  by  Rodgers  were  destroyed, 
the  parties  thinking  this  would  have  the 
effect  of  extinguishing  whatever  right  Mrs. 
Rodgers  might  have  to  the  land  as  against 
the  appellant.  As  to  his  purpose  in  paying 
the  $60  claimed  as  an  offset,  and  the  con- 
ditions under  which  It  was  done,  Pittman 
thus  testifies:  "About  the  time  the  last  note 
became  due,  or  jtist  before  It  became  due,  Mr. 
Gary,  who  had  married  Rodgers'  widow, 
came  to  me  in  August,  I  believe,  to  get  some 
lumber  to  build  a  mill,  or  to  r^alr  a  mill,  and 
I  told  him  I  would  want  the  place  In  the  fall 
to  go  to  work  on,  and  asked  him  If  he  Intend- 
ed to  move,  and  he  said  he  did  not  aim  to 
move  off.  •  •  *  He  said  he  would  not 
move  because  I  had  no  title  to  the  place." 
Then  follow  statements  concerning  a  visit 
to  an  attorney  for  consultation,  and  a  re- 
quest to  Mr.  Bryan  to  have  the  matter  ad- 
justed before  he  (Pittman)  paid  the  last 
note,  after  which  the  witness  continues: 
"The  claim  that  Mrs.  Rodgers  had  to  the- 
land  was  that  Walter  Rodgers  had  paid  the 
$50,  and  I  don't  know  whether  Walter  Rodg- 
ers had  any  deed  or  not  •  •  •  They  did 
move  from  there  (the  place]  In  February 
after  the  note  that  fell  due  In  November, 
and  I  gave  them  IM:  bales  of  lint  cotton,  and 
the  cotton  was  worth  $40  per  bale,  so  I  gave 
them  $60  to  get  them  to  move  off,  and  they 
gave  me  a  quitclaim  deed.  Mrs.  Rodgers 
was  living  on  the  place  at  the  time  I  got 
it,  and  stayed  there  all  the  time  till  I  bought 
them  off.  Mr.  Bfyan  did  not  offer  to  ad- 
just the  title  for  me.  Judge  Boren,  after 
he  got  the  notes  for  collection,  did  agree 
to  adjust  the  title,  but  failed  to  do  so.  and 
I  had  to  do  it  myself.  I  never  did  see  the 
deed  from  Mrs.  De  Steaguer  to  Walter  Rodg- 
ers, nor  the  note." 

The  question  Is,  Did  the  claim  of  Mrs. 
Rodgers,  here  mentioned  by  Pittman,  amount 
to  an  outstanding  title  which  be  was  com- 
pelled to  purchase  In  order  to  protect  him- 
self? The  burden  of  proving  that  such  a 
title  existed  rested  on  Pittman;  and,  unless 
the  evidence  upon  which  he  relies  Is  suffi- 
cient, prima  facie  at  least,  to  show  that  fact, 
he  was  not  entitled  to  the  offset.  What 
character  of  deed  was  given  to  Walter  Rodg- 
ers by  De  Steaguer  Is  not  shown.  It  may 
have  been,  and  probably  was,  a  deed  reserv- 
ing a  vendor's  lien  to  secure  the  deferred- 
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payments.  If  so,  It  Tested  In  Rodgers  only 
m  equity  In  the  land,  the  superior  legal 
title  remaining  In  the  vendor.  Not  having 
paid  the  purchase  money,  Rodgers  never 
acquired  more.  Without  undertaking  to  say 
whether  the  destruction  of  the  Rodgers  deed 
and  notes  by  agreement  of  the  parties  had 
the  legal  effect  of  rescinding  the  contract 
by  which  the  land  was  sold  to  Rodgers,  and 
of  extinguishing  whatever  equity  bad  been 
acquired  by  him  In  the  land,  it  certainly 
would  operate  to  estop  Mrs.  Rodgers  from 
thereafter  asserting  any  claim  to  the  land 
against  Flttman,  he  having  purchased  with 
her  consent  and  express  agreement  Mrs. 
Bodgers  and  her  second  husband,  Gary,  were 
also  estopped  from  asserting  any  claim 
against  the  title  of  Plttman,  because  they 
rented  the  land  from  him,  thereby  becoming 
bis  tenants,  and  thus  acknowledging  bis  su- 
perior title.  They  could  not,  at  the  expira- 
tion of  their  tenancy,  set  up  against  their 
landlord  the  claim  to  ownership  resting  up- 
on the  former  deed  to  Rodgers.  Casey  v. 
Hanrick,  (59  Tex.  48,  6  S.  W.  405;  Juneman 
V.  Franklin,  67  Tex.  411,  3  S.  W.  562;  Cobb 
v.  Robertson,  99  Tex.  138,  86  S.  W.  748,  87 
8.  W.  1148,  122  Am.  St.  Rep.  609.  The  pos- 
session of  Gary  and  wife  as  tenants  of  Pitt- 
nan  was  the  possession  of  Pittman,  and  he 
cannot  now  claim  that  possession  was  not 
delivered  to  him  by  De  Steaguer.  The  sum 
which  he  may  have  paid  his  tenants  to  get 
them  off  the  land  would  not  be  a  valid  claim 
against  the  demand  for  the  purchase  money 
which  he  contracted  to  pay. 

There  is  another  fact  which  we  think  Is 
apparent  from  the  record,  and  which  is 
sufficient  to  defeat  the  offset  interposed  by 
Pittman.  The  evidence  Is  sufficient  to  show, 
as  a  matter  of  law,  that  he  had  knowledge 
of  the  facts  upon  which  Mrs.  Rodgers,  or 
ber  second  husband,  based  the  hostile  claim 
to  the  land.  It  is  a  well-settled  principle 
of  law  that  the  vendee  cannot  offset  against 
the  purchase  money  the  cost  of  extinguish- 
ing an  outstanding  title  of  which  he  knew 
at  the  time  of  the  purchase.  May  v.  Ivie, 
68  Tex.  379,  4  S.  W.  641;  Fagan  v.  McWhlrt- 
er.  71  Tex.  669,  9  S.  W.  677;  Brock  v.  Sotb- 
wlck,  10  Tex.  65;  Harralson  v.  Langford,  66 
Tex.  113,  18  S.  W.  339.  Pittman  knew  that 
the  first  husband  of  Mrs.  Rodgers  had 
■bought  the  land  and  paid  some  money  on  it. 
He  evidently  knew  the  terms  of  the  trade 
between  Rodgers  and  De  Steaguer,  because 
he  says  he  proposed  to  "take  up  Rodgers' 
trade,  and  pay  the  land  out  without  any 
further  process."  He  purchased  the  land 
with  Mrs.  Rodgers  on  it,  and  permitted  her 
and  her  second  husband  to  remain  tbere  for 
five  years. 

We  think  the  record  shows  a  state  of  facts 
wholly  Insufficient  to  defeat  the  right  of 
appellant  to  collect  the  full  sum  sued  for. 
However,  we  do  not  feel  disposed  to  reverse 


this  case  and  render  judgment,  for  the  rea- 
son that  the  record  shows  that  the  plead- 
ings of  the  appellant  as  to  attorney's  fees 
are  not  sufficient  to  authorize  a  judgment 
for  that  sum.  Elmore  v.  Rugely  (Tex.  Civ. 
App.)  107  S.  W.  152;  Toung  v.  State  Bank 
(recently  decided  by  this  court)  117  S.  W. 
476.  This  defect  might  be  cured  by  an 
amendment,  and  proof  be  made  which  would 
Justify  such  a  recovery.  To  remand  the 
case  will  also  give  to  the  appellees  an  op- 
portunity, upon  another  trial,  to  meet  the 
objections  here  sustained  to  the  proof  of- 
fered In  support  of  theh:  offset. 

The  Judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded. 


MAXFIELD  V.  TEXAS  &  P.  RT.  CO. 

(Court  of  Civil  Appenls  of  Texas.     March  20, 
1909.) 

1.  Railroads  (I  390*)— Injubiks  to  Pebson 
ON  Track — Neolioence. 

Trainmen,  knowing  of  the  peril  of  a  person 
on  the  track  in  time  to  avoid  injuring  him,  must 
use  every  reasonable  means  within  their  power, 
consistent  with  the  safety  of  the  train,  to  avoid 
running  him  down ;  and  a  failure  so  to  do  is 
actionable  negligence,  notwithstanding  such  per- 
son negligently  exposed  himself  to  the  penl. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ff  1324,  1323;    Dec.  Dig.  {  390.*] 

2.  Railroads  (§  401*)— Ihjubies  to  Person 
ON  Track— Negligence— iNSTBUcrrioss. 

An  instruction,  submitting  the  issue  of 
discovered  peril  in  an  action  for  injuries  to  a 
person  struck  by  a  train,  that  if  the  trainmen 
saw  him  at  a  sufficient  distance  to  stop  the 
train,  and  if  an  ordinarily  prudent  person  would 
under/  similar  circumstances  have  used  the 
means  at  hand  to  stop  the  train,  and  if  the 
trainmen  failed  so  to  do  the  railroad  was  liable, 
was  erroneous  for  submitting  the  issue  whether 
or  not  an  ordinarily  prudent  person  would  have 
used  the  means  at  hand  to  stop  the  train,  since 
it  was  the  absolute  duty  of  the  trainmen,  when 
discovering  the  peril,  to  make  use  of  all  the 
means  at  their  command,  consistent  with  the 
safety  of  the  train,  to  stop  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1390 ;    Dec.  Dig.  §  401.*] 

Appeal  from  District  Court,  Van  Zandt 
County;   R.  W.  Simpson,  Judge. 

Action  by  J.  S.  Mazfleld  against  the  Texas 
&  Pacific  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Davidson  &  Davidson,  for  appellant.  J.  A. 
Germany,  for  appellee. 

Reasons  for  Reversal. 

RAIXEY,  C.  J.  The  evidence  In  this  case 
raised  the  Issue  of  discovered  peril.  On  this 
issue  the  court  charge  the  Jury:  "If  de- 
fendant's servants  saw  plaintiff  a  sufficient 
distance  from  him  to  liave  stopped  the  train 
or  lessened  its  speed  In  time  to  avoid  strik- 
ing him,  then  If  you  find  an  ordinarily  pru- 
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aent  and  cautious  person  would,  under  the 
same  or  similar  circumstances  to  those  sur- 
rounding the  parties,  hare  used  the  means 
at  hand  to  stop  or  check  the  speed  of  the 
train,  then  if  you  find  they  failed  to  use  ordi- 
nary care  to  so  use  the  means  to  stop  or 
check  the  train,"  to  find  for  plaintiff. 

This  charge,  in  defining  the  duty  Imposed 
by  law  on  defendant  upon  the  issue  of  "dis- 
covered perU,"  falls  short  of  that  duty  as 
announced  In  the  case  of  Railway  Co.  t. 
Breadow,  90  Tex.  26,  36  S.  W.  410,  and  fol- 
lowed by  the  case  of  Railway  Co.  t.  Staggs, 
90  Tex.  458,  39  S.  W.  295,  to  wit:  "If  defend- 
ant, through  the  parties  in  charge  of  the  en- 
gine, knew  of  Breadow's  peril  In  time  to  have 
avoided  same,  such  knowledge  Imposed  upon 
It  the  new  duty  of  using  every  means  then 
within  its  power,  consistent  with  the  safety 
of  the  engine,  to  avoid  running  him  down; 
and  a  failure  so  to  do  would  render  it  liable, 
notwithstanding  he  may  have  been  guilty  of 
contributory  negligence  in  being  exposed  to 
the  peril."  This  imposes  the  duty  of  using 
the  means  then  in  its  power  consistent  with 
the  safety  of  the  engine,  and  the  measure  of 
the  duty,  imposed  by  the  charge,  of  using 
"such  care  as  an  ordinarily  prudent  and 
cautious  person  would  use  under  similar  cir- 
cumstances," does  not  fully  meet  the  require- 
ments of  the  new  duty  that  arises  under  the 
circumstances.  The  new  duty  that  arises  un- 
der such  conditions  seems,  from  the  wording 
of  the  decision  cited,  to  be  one  that  Is  Im- 
perative, and  Is  not  measured  by  the  term 
"ordinary  care." 

Again,  we  think  the  charge  Is  erroneous, 
In  that  It  submits  for  the  determination  of 
the  jury  whether  or  not  an  ordinarily  pru- 
dent and  cautious  person  would,  under  the 
same  or  similar. circumstances  to  those  sur- 
rounding the  parties,  have  used  the  means 
at  hand  to  stop  or  check  the  speed  of  the 
train.  It  was  the  absolute  duty  of  the  en- 
gineer In  charge  of  appellee's  train,  when  he 
discovered  appellant's  peril,  to  make  use  of 
all  the  means  at  bis  command  consistent 
with  the  safety  of  the  engine  to  stop  or  check 
the  train  and  avoid  striking  appellant  Such 
duty  did  not  depend  upon  whether  or  not  a 
person  of  ordinary  care  and  caution  would 
have  made  use  of  such  means,  but  under  such 
circumstances  was  imperative.  Therefore  the 
court  erred  in  its  charge  in  not  charging  the 
Jury  In  accord  with  said  decisions. 

The  third  assignment  of  error  complains 
of  the  giving  of  the  special  charge,  asked  by 
defendant,  as  follows: 

"The  court  erred  In  giving  to  the  jury  de- 
fendant's requested  Instruction  No.  1,  as  fol- 
lows: 'You  are  instructed  that  If  you  find 
that  the  plaintiff  could  have  walked  between 
said  tracks  In  a  place  of  safety,  and  that  an 
ordinarily  prudent  person  would  have  re- 
mained between  said  tracks,  and  would  not 


hare  gotten  upon  the  tracks,  so  as  to  be 
struck  by  the  engine  in  question,  then,  If 
yon  so  find,  plaintiff  Is  guilty  of  contributory 
negligence,  and  cannot  recover.  J.  A.  Oe^ 
many,  Attorney  for  Defendant 

"Given,  with  the  qualification  that,  und» 
circumstances  mentioned  In  this  charge,  plain- 
tiff cannot  recover  unless  defendant's  engi- 
neer saw  him,  and  saw  he  was  In  position  of 
peril,  in  time  to  have  stopped  the  train  by  the 
use  of  ordinary  care,  to  use  the  means  and 
appliances  at  hand.    R.  M.  Simpson,  Judge." 

This  charge  assumes  that  plaintiff  got  on 
the  track  so  as  to,  be  struck,  and  In  another 
portion  of  the  charge  It  was  left  to  the  Jury 
to  determine  whether  or  not  he  got  upon  the 
track  80  as  to  be  struck.  While  the  evidence, 
we  tlilnk,  might  warrant  such  an  assumption, 
there  being  a  conflict  In  the  charge,  the  Jury 
may  have  been  confused  thereby,  and  atten- 
tion Is  called  to  It  that  It  may  not  be  repeat- 
ed on  another  trial. 

For  the  error  In  the  charge  on  discovered 
peril,  the  Judgment  Is  reversed,  and  cause 
remanded. 


PRICE  V.  WHITa 

(Court  of  CSvIl  Appeals  of  Texas.    March  14, 
190a) 

Bills    and    Notes    (§    92*)— Liabilixt   of 

Makes. 

Ldabllitr  of  defendant  on  a  note  given  for 
inducing  a  third  iwrson  to  contract  cannot  he  de- 
feated on  the  theory  that  the  contract  did  not 
bind  such  person  to  do  anything,  where  he  ex- 
ecuted notes  called  for  contemporaneously  with 
the  contract,  since  there  remained  nothing  for 
him  to  do,  except  to  comply  with  his  agreement, 
which  defendant  could  insist  on. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  166 ;  Dec.  Dig.  g  ^.'J 

Appeal  from  Hale  County  Court 
Action  by  N.  A.  Price  against  L.  B.  White; 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

B.  Graham  and  H.  C.  Randolph,  for  appel- 
lant Mathes  &  Williams  and  Wm.  J.  Berne, 
for  appellea. 

(Toncluslons. 

SPEER,  J.  We  have  carefully  read  the 
contract  entered  into  between  appellee  and 
H.  C.  Chapman,  as  well  as  all  the  oral  evl- 
dence  contained  In  the  record,  and  have  con-  • 
eluded  that  the  court  ought  to  have  given  ap- 
pellant's requested  charge  Instructing  a  ver- 
dict in  bis  favor.  The  evidence  Indicates  that 
appellant  fully  performed  his  contract  when 
he  secured  the  purchaser,  Chapman,  to  sign 
the  contract  Introduced  In  evidence;  and.  If 
appellee  chose  not  to  enforce  the  contract 
thus  entered  into,  It  was  no  fault  of  appel- 
lant's. It  is  no  argument  against  this  con- 
clusion to  insist  that  the  contract  bound 
Chapman  to  do  nothing,  since  Chapman  had 
already  executed  the  notes  called  for  contem- 
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poraneouBly  with  the  execntion  of  the  con- 
tract, and  there  remalne«l,  therefore,  nothing 
for  Mm  to  do,  except  to  comply  with  the 
terms  of  his  agreement,  which  appellee  cer- 
tainly had  a  legal  right  to  Insist  on. 

Tlie  judgment  of  the  coanty  court  is  there- 
fore reversed,  and  Judgment  here  rendered 
for  appellant  for  the  amount  of  the  note  sued 
on,  to  wit,  $400,  together  with  10  per  cent, 
attorney's  fees. 

Reversed  and  rendered. 


BARTLETT  OIL  MILL  00.  v.  CAPPES. 
(Court  of  Civil  Appeals  of  Texas.    Mardi  10, 

L   CollPSOiaSE  AND    SBTTUEIIKnT  ({  6*). 

The  compromise  of  a  cause  of  action,  real 
or  supposed,  made  in  good  faith,  is  binding. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  g§  35-10;  Dec.  Dig. 
§8.*] 

2.  CouFBOMiBS  Ann  Settlement  ({  6*)— Con- 
BinERATioN— StnriciENCT  OF  Evidence. 

In  an  action  on  a  contract  of  settlement  of 
a  servant's  claim  for  injuries,  evidence  Uiat 
plaintiff  was  injured  while  at  worli  for  defend- 
ant, that  defendant's  manager  proposed  the  set- 
tlement, and  that  plalntifF,  believing  that  he  had 
a  cause  of  action,  in  good  faith  accepted  the 
proposition,  was  sufficient  to  show  a  considera- 
tion, though  there  was  no  evidence  that  the  in- 
JQiies  were  due  to  defendant's  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  86-40;  Dec.  Dig. 
J  6.*] 

&  AFPEAI.  and  EBBOB  (I  742*)— ASSIGNUBNTS 

OP  Ebbob— Failuiix  to  Bbiev  Accobdino  to 

B(;les. 

The  appellate  court  need  not  consider  as- 
si|tnments  of  error  not  briefed  in  accordance 
with  the  rules  and  decisions  of  the  courts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;   Dec.  Dig.  }  742.*] 

Appeal  from  Williamson  County  Court ;  T. 

3.  Lawbon,  Judge. 

Action  by  Tom  Cappes  against  the  Bartlett 
Oil  Mill  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfiSrmed. 

Richard  Crltz,  for  appellant.  Stanton  Al- 
len and  Wilcox  &  Graves,  for  appellee. 

RICE,  J.  Appellee,  while  at  work  as  llnt- 
erman  for  appellant,  on  the  5th  day  of  Janu- 
ary, 1907,  had  bis  right  hand  so  mangled  and 
Injured  by  the  saws  of  one  of  Its  gins  as 
made  It  necessary  to  have  two  of  his  fingers 
amputated,  whereby  he  was  disabled  for 
work.  He  claims  that  thereafter,  on  the  9th 
of  January,  he  made  a  contract  and  agree- 
ment with  the  mill,  through  Its  general  man- 
ager and  agent,  Ogden,  whereby  appellant 
tMond  Itself  to  pay  plalntifF  his  regular  wages 
so  long  as  he  might  foe  disabled  from  said 
injury,  together  with  bis  doctor's  bill.  Ap- 
pellant having  failed  and  refused  to  comply 
with  this  contract,  as  contended  by  appellee, 
the  latter  brought  this  suit  against  apiwllant 
In  the  justice's  court  upon  said  contract,  al- 


leging that  he  was  disabled  for  the  perform- 
ance of  the  work  from  the  time  of  said  Injury 
until  the  6th  of  Api-il,  a  period  of  13  weeks; 
that  he  was  receiving  $12  per  week  for  his 
services,  wherefore  he  was  entitled  to  recov- 
er from  appellant  the  sum  of  $156,  on  ac- 
count of  said  contract,  nothing  being  claimed 
for  doctor's  bill ;  the  same  having  been  paid 
by  appellant.  Appellee  further  alleged  that 
at  the  time  of  entering  Into  said  contract  he 
In  good  faith  believed  he  had  a  good  cause  of 
action  against  appellant,  on  account  of  said 
injuries,  and  that  be  accepted  said  settlement 
in  compromise  for  all  damages  that  he  might 
have  received  by  reason  thereof.  Appellant 
answered  foy  general  and  special  exceptions, 
general  denial,  and  specially  denied  that  It 
made  any  contract  of  settlement,  and  further 
pleaded  that  there  was  no  consideration  for 
said  contract.  If  any  was  so  made  as  contend- 
ed by  appellee.  Api)ellee  recovered  In  the 
justice's  court,  from  which  appellant  appeal- 
ed to  the  county  court,  where  Judgment  was 
again  rendered  against  It  In  favor  of  appellee 
for  the  full  amount  of  his  claim,  from  which 
this  appeal  is  prosecuted. 

Appellant,  by  its  first  assignment  of  error, 
Insists  that  the  court  erred  In  rendering  Judg- 
ment against  It,  because  the  evidence  shows 
no  legal,  valuable,  or  good  consideration  as  a 
basis  for  the  contract  sued  upon,  and  by  Its 
proposition  thereunder  Insists,  In  effect,  that 
if  appellee  had  and  asserted  no  cause  of  ac- 
tion on  account  of  said  Injury,  he  was  there- 
fore not  entitled  to  recover.  By  his  counter 
proposition  appellee  insists  that  the  compro- 
mise of  a  cause  of  action,  real  or  supposed, 
made  In  good  faith,  la  binding.  This  we  be- 
lieve to  be  the  law.  It  is  not  essential,  In  our 
judgment,  that  there  should  have  been  In  fnct 
a  good  cause  of  action  before  appellee  would 
have  had  the  right  to  recover  upon  the  con- 
tract. It  Is  only  necessary  to  show  that  he 
was  injured,  as  claimed,  and  that  he  In  good 
faith  believed  that  be  bad  a  cause  of  action 
arising  therefrom,  at  the  time  he  entered  In- 
to the  compromise,  In  order  to  maintain  his 
suit  thereon.  The  evidence,  brlefiy  summar- 
ized, shows  that  appellee  suffered  the  Injury 
while  at  work  for  appellant,  from  the  effects' 
of  which  he  was  disabled,  as  claimed  by  him. 
It  likewise  shows  that  appellant  made  the 
contract  asserted  by  appellee,  and  that  at 
the  time  of  entering  Into  the  contract  appel- 
lee in  good  faith  believed  he  had  a  cause  of 
action.  The  evidence  further  tends  to  show 
that  at  the  time  appellant  made  the  contract 
of  settlement  Its  manager  must  have  enter- 
tained the  belief  that  appellee  had  a  good 
cause  of  action,  for  It  appears  that  he  pro- 
posed the  settlement  himself,  which  appellee 
accepted.  While  the  evidence,  It  may  be  con- 
ceded, failed  to  disclose  that  the  Injuries 
received  by  appellee  were  due  to  any  fault 
or  negligence  upon  the  part  of  appellant,  still 
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w«  think  this  1b  Immaterial  under  the  author- 
ities. 

In  CamoroD  v.  Thurmoud,  56  Tex.  S,  it  is 
Bald,  quoting  from  leading  cases  In  equity: 
"An  agreement,  entered  into  upon  the  suppo- 
sition of  right,  or  of  a  doubtful  right,  though 
it  often  comes  out  that  the  right  was  on  the 
other  side,  shall  be  binding,  and  the  right 
shall  not  prevail  agalust  the  agreement  of 
the  parties,  for  the  right  must  always  be  on 
one  Bide  or  the  other,  and  therefore  the  com- 
promise of  a  doubtful  right  Is  a  sufficient 
i'ouudatlon  of  an  agreement."  In  Pegues  ▼. 
Hayden,  76  Tex.  99,  13  S.  W.  172,  it  Is  said : 
"When  a  right  which  is  doubtful  is  contro- 
verted, or  where  the  object  is  to  avoid  or  set- 
tle litigation,  a  compromise,  duly  executed, 
will  not  be  set  aside  by  the  courts.  If  the 
parties  act  In  good  faith,  and  there  is  no 
fraud  or  mlsrepreseutation."  In  6  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  p.  711,  it  is  said: 
"As  it  is  the  policy  of  the  law  to  discourage 
litigation,  and  to  enforce  voluntary  settle- 
ments effected  without  the  interposition  of 
the  law,  it  has  uniformly  been  held  that  the 
compromise  of  doubtful  claims  is  valid;  the 
mutual  release  of  their  respective  rights  by 
the  parties  to  the  controversy,  and  the  avoid- 
ance of  the  expense  and  annoyance  of  a  suit 
at  law,  being  a  sufficient  couslderatlon  for  the 
composition" — citing  various  cases  in  support 
of  the  text  In  Honeyman  v.  Jarvis,  79  111. 
31S,  it  is  said :  "The  compromise  of  a  doubt- 
ful right,  though  it  afterwards  turns  out  the 
right  is  on  the  other  side,  when  there  is  nei- 
ther actual  nor  constructive  fraud  and  the 
parties  act  in  good  faith,  with  full  knowledge 
of  the  facts,  is  sufficient  consideration  to  sup- 
port a  compromise;  the  real  consideration 
which  each  party  receives  under  the  compro- 
mise being,  not  the  sacrifice  of  the  right,  but 
the  settlement  of  the  dispute  and  the  aban- 
donment of  the  claim.  It  Is  no  objection  to 
the  validity  of  the  transaction  that  the  right 
was  really  in  one  of  the  parties  only,  and 
that  the  other  had  no  right  whatever.  The 
fact  that  the  one  may  have  had  no  claim  is 
immaterial  If  he  was  honestly  mistaken  in 
that  regard."  There  is  no  contention  In  this 
.case  that  there  was  any  fraud  or  imposition 
by  appellee  upon  appellant  It  was  shown 
that,  while  appellee  had  not  consulted  any  at- 
torney about  the  matter,  and  was  not  advised 
of  his  legal  rights  before  making  the  con- 
tract, nevertheless  he  believed  that  he  had  a 
good  cause  of  action ;  and,  according  to  his 
evidence,  the  proposition  of  settlement  was 
suggested  by  appellant's  agent,  and  it  appears 
that  the  agreement  of  compromise  was  en- 
tered into  by  both  parties  with  full  knowl- 
edge of  all  the  facts  relative  to  the  injury. 
Ai>d  it  may  be  that  the  inducing  cause  on  the 
part  of  appellant  to  make  said  compromise 
was  to  avoid  litigation,  which  would  have 
been  sufficient  consideration,  under  the  au- 
thorities, to  sustain  the  agreement.     Believ- 


ing the  law  under  the  facts  is  with  the  ap- 
pellee, this  assignment  is  overruled. 

The  remaining  assignments  of  error  are 
not  briefed  In  accordance  with  the  rules  and 
decisions  of  the  courts,  and  it  is  not  therefore 
incumbent  upon  us  to  consider  them.  They 
are  therefore  overruled. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  is  affirmed. 

Affirmed. 


RAPID  TRANSIT  RY.   CO.  v.   ALLEN. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  27, 
1909.) 

1.  Damages    (5    158*)  —  Pebsonai   Injuby  — 
Pleading — Sufficienct. 

Allegations  that  plaintiff  was  seriously  and 
permanently  injured  internally  and  externally 
in  and  on  her  back,  spine,  head,  etc.,  and  that 
her  nervous  system  was  seriously  impaired,  war- 
ranted proof  that  she  was  a  mental  wreck  and 
her  mind  was  seriously  affected  18  months  after 
the  accident,  and  that,  if  her  condition  was  not 
cured,  she  might  become  insane. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  SS  441-446;   Dec.  Dig.  {  158.*] 

2.  Damages    (J   158*)  —  Pebsorai,  Ikjubt  — 
Pleading. 

A  general  allegation  of  damage  from  person- 
al injury  admits  proof  of  such  damages  only  as 
naturally  and  necessarily  result  from  the  injury 
charged,  but  it  is  not  essential,  to  warrant  proof 
thereof,  that  all  the  results  of  the  act  or  injury 
complained  of  be  pleaded  in  detail,  if  such  re- 
sults are  necessarily  or  legally  implied  from  the 
injuries  alleged. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §|  441-446;   Dec.  Dig.  «  153.*] 

3.  Damages  (S   158*)  —  Pebsokal   Ikjubt  — 
Pleading. 

Proof  of  impairment  of  the  mental  faculties 
will  be  received  usually  under  allegations  of 
grievous  or  permanent  bodily  injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  !{  441-446 ;   Dec.  Dig.  {  158.*] 

4.  Damages  (S  26*)— Pebsonal  Injubt— Fu- 
ture CONSEQDENCES. 

Recovery  can  only  be  had  for  such  future 
apprehended  consequences  of  an  injury  or  ex- 
istmg  condition  as  will  reasonably  or  probably 
result  therefrom,  and  the  jury  in  assessing  dam- 
ages therefor  should  be  confined  by  the  charge 
to  such  probable  results. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f§  69,  236;  Dec.  Dig.  I  26.*] 

5.  Appeal  and   Esbob  (I   1(B0*)— Habmlf.ss 
Ebbob— Admission  of  Evidence. 

In  a  personal  injury  action,  the  admission 
of  testimony  that  plaintiff's  nervous  condition, 
if  not  cured,  "might"  result  in  insanity,  was 
not  prejudicial  error,  especially  in  view  of  proof 
that  she  was  a  mental  wreck. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4153-4160;  Dec.  Dig.  f 
1050.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  by  Mary  S.  Allen  against  the  Rap- 
Id  Transit  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Walter  H.  Walne  and  Flnley,  Knight  & 
Harris,  for  appellant    A.  W.  Nowlin,  J.  E. 


•For  other  cases  *••  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  UOT  to  data,  *  Reporter  IndexM 
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Forrest,  N.  Q.  Tumey,  and  T.  F.  Lewis,  for 
appellee. 

TALBOT,  J.  Tbls  Is  an  action  for  dam- 
ages on  acount  of  personal  Injuries  sustained 
by  appellee  through  the  negligence  of  appel- 
lant's servants.  The  petition  alleged  that 
appellee  was  a  passenger  on  one  of  appel- 
lant's street  cars;  that  when  said  car  ar- 
rived at  the  intersection  of  First  avenue  and 
Ash  Lane,  public  streets  in  the  city  of  Dal- 
las, It  was  stopped,  among  other  things,  for 
the  pan>ose  of  allowing  appellee  to  alight 
therefrom,  but  that  appellant's  servants  in 
charge  of  said  car  failed  to  stop  it  a  reason- 
ably sufficient  length  of  time  to  enable  her 
to  alight  in  safety;  that,  while  she  was  in 
the  act  of  alighting  from  said  car,  it  was 
negligently  started  and  moved  forward  with 
a  sudden  lurch  and  jerk  which  caused  ap- 
pellee to  be  thrown  with  great  force  and 
violence  down  Tipon  the  platform  or  steps  of 
said  car  and  upon  the  cross  walk  of  said 
streets  in  such  manner  as  to  catch  her  foot 
and  drag  ber  some  distance,  by  reason  of 
which  she  sustained  serious  and  permanent 
injuries.  Defendant  answered  by  general  de- 
murrer, special  exceptions,  and  general  de- 
nial. The  case  was  tried  before  a  Jury  and 
resulted  in  a  verdict  and  Judgment  In  favor 
of  appellee  for  the  sum  of  $3,000,  and  the 
appellant  appealed. 

It  is  assigned  that  the  trial  court  erred  in 
permitting  Dr.  S.  Egan  to  testify  that,  when 
be  was  called  to  treat  appellee  some  18 
months  after  the  accident,  he  found  her  to 
be  a  mental  wreck ;  that  her  mind  was  seri- 
ously affected.  This  testimony  was  objected 
to  on  the  ground  that  there  was  no  suffi- 
cient basis  In  the  pleading  for  such  proof. 
We  are  of  the  opinion  the  court  did  not  err 
in  the  admission  of  the  testimony.  It  was  al- 
leged that  appellee  was  seriously  and  perma- 
nently wounded,  bruised,  and  injured,  both  in- 
ternally and  externally  in  and  on  her  back, 
spine,  legs,  hips,  head,  and  shoulders,  arms, 
and  body ;  that  by  being  dragged,  and  by  rea- 
son of  tbe  bruises,  wounds,  and  injuries  re- 
ceived as  aforesaid,  her  uterus,  ovaries,  kid- 
neys, and  bladder,  together  with  the  nerves 
and  muscles  by  which  the  same  are  controlled, 
were  seriously  and  permanently  displaced,  in- 
jured, and  affected,  and  her  lungs  and  ab- 
domen seriously  impaired  and  injured,  and 
ber  nervous  system  seriously  impaired  and 
shattered.  Dr.  Egan  testified,  in  substance, 
that  the  injury  to  appellee's  nervous  system 
is  very  great;  that  from  his  last  examina- 
tion of  ber  the  gravest  condition  he  found  is 
one  tliat  relates  to  tbe  nervous  system ;  that 
there  are  two  nervous  systems  In  the  body — 
one  controls  the  voluntary  acts  of  the  body, 
the  brain  and  spinal  cord  and  their  nerves, 
and  tbe  organic  nervous  system,  which  pre- 
sides over  all  the  organic  functions  of  the 
body,  the  circulation,  the  nutrition,  and  as- 
similatipn,  and  the  very  life  of  tbe  individual 
—that  be  found  In  appellee's  case  very  seri- 


ous injury  to  both  of  these  nervous  systems ; 
and  that  her  mind  has  been  seriously  affect- 
ed. He  further  testified  that  he  found  appel- 
lee in  very  broken  health ;  that  she  was  a 
physical  and  mental  wreck.  In  a  state  of  ex- 
treme prostration  and  depression,  great  ema- 
ciation, and  not  only  imperfect  nutrition,  but 
imperfect  in  all  the  organic  processes  of  tbe 
body — that  is,  in  the  circulation  of  the  blood, 
in  tbe  digestion,  and  in  tbe  assimilation.  The 
rule  that  a  general  allegation  of  damages  for 
personal  Injury  wUI  admit  evidence  of  such 
damages  only  as  naturally  and  necessarily 
result  from  the  injury  charged  seems  to  be 
well  established.  Railway  v.  Curry,  04  Tex. 
85;  Campbell  v.  Cook,  86  Tex.  630,  26  S. 
W.  486,  40  Am.  St.  Rep.  8-a  In  Railway 
V.  Curry,  supra,  the  Supreme  Court,  after  lay- 
ing down  the  general  rule,  substantially  as 
above  stated,  said:  "The  rule,  however,  is 
satisfied  when  from  the  facts  stated  the  law 
Infers  other  fact  or  facts;  for,  whatsoever 
the  law  Infers  from  a  given  state  of  facts, 
the  adverse  party  is  presumed  to  know  and 
must  take  notice  of,  whether  it  is  specially 
pleaded  or  not."  So  that  it  is  not  essential, 
in  order  to  let  in  proof  thereof,  that  all  the 
results  of  tbe  act  or  Injury  complained  of 
should  be  set  forth  in  detail,  if  such  results 
are  necessarily  or  legally  implied  from  the 
Injuries  alleged.  Railway  v.  McMannewitz, 
TO  Tex.  73,  8  S.  W.  66 ;  Railway  v.  Mitchell, 
72  Tex.  171, 10  S.  W.  411 ;  Railway  v.  Edllng, 
18  Tex.  Civ.  App.  171,  45  8.  W.  406;  Rail- 
way v.  Pina,  33  Tex.  Civ.  App.  680,  77  S. 
W.  879 ;  13  Cyc.  pp.  184-185 ;  Tyson  v.  Booth, 
100  Mass.  258.  It  is  well  understood,  we 
think,  that  the  mind,  nervous  system,  and 
body  are  so  intimately  connected  that  tbe 
mind  is  likely  to  become  affected  by  a  severe 
nervous  shock  or  physical  injury,  and  hence 
proof  of  impairments  of  these  faculties  will 
be  received  usually  under  allegations  of  griev- 
ous or  permanent  bodily  injury.  13  Cyc.  p. 
189;  City  of  Chicago  v.  McLean,  133  111. 
148,  24  N.  E.  527,  8  L.  R.  A.  765.  In  the 
present  case,  in  addition  to  the  allegation  that 
appellee's  "nervous  system  was  seriously  im- 
paired and  shattered,"  it  was  specifically  al- 
leged that  she  received  injury  to  her  head 
and  spine  and  other  parts  of  the  body.  In 
Railway  v.  McMannewitz,  cited  above,  the 
petition  alleged  that  the  plaintiff  "was  Injur- 
ed in  ber  spine,  chest,  head,  and  limbs,"  and 
the  allegation  was  held  "sufficiently  compre- 
hensive to  embrace  a  heart  disease  or  an- 
eurism of  the  blood  vessels  situated  in  the 
chest"  In  Railway  v.  Mitchell,  supra,  un- 
der allegations  that  the  plaintiff's  wife  had 
received  heavy  and  serious  blows  and  bruises 
on  both  her  shoulders,  that  "her  lower  limbs 
were  bruised  and  wrenched,  and  her  nervous 
system  shocked  and  permanently  impaired," 
etc.,  testimony  to  the  effect  that  she  had  been 
threatened  with  miscarriage  was  admitted 
over  the  objection  that  there  was  no  pleading 
to  authorize  its  admission,  and  the  court 
said :    "We  do  not  see  that  tbe  evidence  was 
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not  properly  admitted."  Tbese  and  other  de- 
cisions dted  fully  Justify  and  sustain,  we 
think,  the  conclusion  of  this  court  that  the  al- 
legations in  this  case  were  suffldently  broad 
and  comprehenslTe  to  authorize  the  admis- 
sion of  the  evidence  of  which  appellant  com- 
plains. Among  the  cases  of  the  Supreme 
Court  of  this  state  Railway  t.  McMannewltz, 
supra,  especially  seems  to  be  in  point ;  for,  if 
a  heart  disease  can  be  necessarily  or  legally 
Implied  from  the  injuries  to  the  spine,  chest, 
head,  and  limbs,  we  see  no  reason  why  the 
mental  condition  in  which  the  physician  says 
he  found  the  appellee  may  not  likewise  be 
inferred  or  implied  from  her  shattered  ner- 
vous system,  and  the  Injuries  alleged  to  her 
head  and  spine.  Such  being  the  natural  and 
necessary  result  of  those  injuries,  the  appel- 
lant was  bound  to  take  notice  of  them,  and 
the  overruling  of  its  special  exception  to  the 
effect  that  the  allegations  of  the  nature  and 
character  of  the  injuries  charged  were  too 
general  does  not  materially  affect  the  ques- 
tion. 

Appellant's  third  assignment  complains  of 
the  court's  action  In  permitting  Dr.  R.  W. 
Allen  to  testify  that,  If  the  hysterical  and 
neurotic  condition  with  which  plaintiff  was 
suffering  was  not  cured,  "It  might  result  in 
Insanity."  The  objections  urged  to  the  admis- 
sion of  this  testimony  were  (1)  that  there  was 
no  sufficient  basis  in  the  pleading  to  author- 
ize It ;  (2)  that  what  Is  liable  to  result  from 
an  Injury  Is  not  a  proper  criterion  of  dam- 
age. In  disposing  of  the  first  and  second  as- 
signments of  error  we  decided  the  first  ques- 
tion here  raised  adversely  to  appellant's  con- 
tention, and  as  to  the  second  objection  we 
think  it  Is  not  well  taken.  It  is  unquestion- 
ably well  settled  in  this  state  that  a  recov- 
ery can  only  be  had  for  such  future  appre- 
hended consequences  of  an  injury  or  existing 
condition  as  will  reasonably  and  probably  re- 
sult therefrom,  and  the  jury  in  assessing 
damages  therefor  should  be  confined  by  the 
charge  of  the  court  to  such  probable  results. 
In  the  introduction  of  testimony,  however.  It 
would  be  extremely  difficult,  we  apprehend, 
to  confine  the  witness  to  the  use  of  the  lan- 
guage usually  employed  by  the  courts  to  ex- 
press the  rule  upon  the  subject  In  the  case 
of  Railway  Clompany  v.  Garber  (Tex.  Olv. 
App.)  108  S.  W.  742,  one  of  the  grounds  of 
objection  to  the  trial  court's  charge  on  the 
measure  of  damages  was  that  It  instructed 
the  Jury  to  take  Into  consideration,  In  esti- 
mating the  plalntUTs  damages,  "such  physical 
pain  and  mental  anguish  as  he  may  reason- 
ably and  probably  suffer  in  the  future  as  a 
result  of  his  Injuries,"  instead  of  telling  them 
to  take  into  consideration  such  physical  pain 
and  mental  anguish  as  he  would  suffer;  the 
contention  being  that  what  may  reasonably 
and  probably  happen  in  the  future  is  purely 
speculation,  and  admits  of  the  widest  con- 
jecture, that  what  he  may  suffer  In  the  future 


includes,  not  only  what  he  will  suffer,  bat 
much  more  that  is  contingent  and  nncartaln. 
In  holding  that  this  charge  was  not  material- 
ly erroneous  this  court  said:  "It  is  difficult 
to  perceive  any  real  or  substantial  difference 
between  the  expression  'may'  reasonably  and 
probably  suffer  and  *wlll'  reasonably  and  prob- 
ably suffer,"  and  that  we  did  not  believe  the 
jury  was  misled  by  the  charge  as  given  to 
the  Injury  of  appellant  So,  too.  In  the  ad- 
mission of  the  testimony  of  wbl<!h  complaint 
is  here  made,  we  do  not  believe  appellant 
has  sustained  any  substantial  Injury. '  This  is 
especially  true  In  view  of  the  testimony  of 
Dr.  Egan,  which  we  have  held  was  properly 
admitted,  to  the  effect  that  as  a  result  of  her 
injuries  appellee  was  a  mental  wreck. 

It  is  not  contended  that  the  verdict  Is  with- 
out evidence  to  support  it  or  that  it  Is  ex- 
cessive in  amount  If,  however,  such  con- 
tention had  been  made.  It  could  not  be  sus- 
tained. The  evidence  was  abundantly  suffi- 
cient to  establish  the  material  allegations  of 
the  petition,  and  the  Issues  seem  to  have  been, 
fblrly  submitted. 

The  Judgment  is  affirmed. 


CALDWELL  et  al.  v.  HOUSTON  ft  T.  C 
RY.  CO. 

(Court  of  avll  Appeals  of  Texas.    Feb.  4,  190©^ 
On  Rehearing,  March  11, 1909.) 

1.  RaILBOADS  (I  876*)— KiLUNO  PEB80R8  OIT 

Tback— Neouoinoe. 

Trainmen,  digcovering  an  object  on  the- 
track  in  front  of  the  train,  must  at  least  exer- 
cise ordinary  care  to  ascertain  what  it  is,  and 
where,  by  failure  to  do  so,  a  person  lying  on  the 
track  is  killed,  the  company  is  liable. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  376.*] 

2.  Appeal  and  Ebbob  (8  1068*)— Habhmss 
Ebbob — EiBBONBons  iNSTBDcnons. 

Where  the  proper  verdict  was  retaned,  aad- 
a  correct  judgment  entered  thereon,  the  case 
will  not  be  reversed  merely  because  of  an  emv 
neous  instruction,  which  could  not  have  affected' 
the  proper  disposition  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4223-4228;    Dec.  Dig.  I- 

ioe&»] 

3.  Rahsoadb  (i  896*)— Knxnro  PrasoN  oir 
Track— BuBDEN  op  Pboof. 

One  suing  for  the  death  of  a  person  struck 
by  a  train  because  of  the  failure  of  the  train- 
men to  exercise  ordinary  care,  after  discovering 
decedent's  peril,  has  the  burden  of  proving  that 
the  discovery  of  the  peril  of  decedent  was  made 
in  time  to  enable  the  trainmen  by  the  exercise 
of  proper  care  to  avoid  the  collision. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  U  1341-1343;    Dec  Dig.  I  396.*] 

4.  Raiiaoaob  a  381*>— Use  or  Tback— Li- 
censees. 

A  license  to  use  a  railroad  track  for  a  foot- 
path does  not  include  the  right  to  use  it  as  a 
place  whereon  to  lie  or  sit 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  381.*] 
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On  Rehearing. 

S.  RA.ZUI0AD8   (}   858*)— PEBBONB   OR   TBAOK— 

Irjttbies — Ofebatioit  or  Tbainb — Cabx  Bx- 

qUIBED. 

Trainmen  may  aaanme  that  the  track  ased 
tor  a  footpath  ia  clear  of  pedestrians  shortly 
after  midnight 

[Ed.  Note.— For  ether  cases,   see  Railroads, 
Dec.  Dig.  I  358.*] 
B.  Raiumadb  (I  398*)— IMJUBIES  to  Persohb 

OH  TBACK— CORTRIBTTTOBT  NEOUOKROX. 

A  person  on  a  railroad  track  used  as  a 
footpath  was  struck  by  a  train  and  killed.  He 
was  lying  down  across  the  rails,  in  a  situation 
calculated  to  conceal  his  presence  from  the 
trainmen.  The  adcdent  happened  shortly  after 
midnight.  HeU,  that  decedent  was  prima  facie 
guilty  of  contributory  negligence,  and  plaintiff, 
Dasing  a  recovery  on  negligence  in  failing  to 
discover  decedent  sooner,  must  famish  evidence 
to  rebot  the  prima  facie  case. 

(Bd.  Note.— For  other  cases,  see  Railroads, 
Dea  Dig.  I  398.*] 

7.  RAII.B0AD8  (I  398*)- KiujNO  Pebsonb  oh 

TKACK— CONTEIBUTOBY  NXGLIOKNCE. 

In  an  action  against  a  railroad  company  for 
killing  a  person  lying  on  the  track,  evidence 
held  to  show  that  decedent  was  guilty  of  con- 
tributory negligence. 

_[Ea.  Note.— For  other  cases,   see  Railroads, 
Dec,  Dig.  f  398.*] 

8.  RAII,X0ADS    (I   357*)— INJDWM    TO    PERSON 

ow  Track— Case  Reqcibed  or  Trainmen. 
Trainmen   owe  no  duty  to  one  gniliy  of 
eontribntory  negligence  in  lying  on  tiie  tra^ 
nntil  after  his  peril  is  actnally  discovered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  {  357.*] 

9.  Railroads  (|  376*)— Kuxino  Person  on 
Track— Negligence. 

A  person  lying  on  a  railroad  track  was 
struck  by  a  train,  which,  after  striking  him, 
ran  435  feet  liefore  it  stopped.  The  body  was 
first  discovered  as  an  nndistmguishable  object  on 
the  track  when  the  train  was  300  feet  from  it. 
He  trainmen  did  not  discover  that  the  object 
was  that  of  a  person  until  the  train  was  within 
75  or  80  feet  from  him.  The  train  was  a  mixed 
one,  running  18  or  20  miles  an  hour.  The  evi- 
dence showed  that  the  train  could  not  have  been 
■topped  within  less  than  510  feet.  HM,  that 
the  railroad  company  was  as  a  matter  of  law 
iiee  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  37a*J 

Appeal  from  District  Court,  Lee  Ootmty; 
Bd.  R.  SolkB,  Judge. 

Action  by  Mrs.  Tommle  Caldwell  and  oth- 
ers against  the  Houston  ft  Texas  Central 
Hallway  Company-  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.     Affirmed. 

Watson  &  Symmang  and  J.  N.  Story,  for 
appellants.  Baker,  Botts,  Parker  &  Garwood, 
W.  B.  Garrett,  and  W.  O.  Bowens,  for  appel- 
lee 


HODGES,  J.  Mrs.  Tommle  Caldwell,  as 
the  survlviDg  widow  of  George  Caldwell  and 
the  next  friend  of  her  minor  children,  insti- 
tuted this  suit  against  the  appellee  to  recover 
damages  for  the  alleged  negligent  killing  of 
her  husband.  It  is  alleged  that  Caldwell 
was  at  the  time  lying  upon  the  track  of  the 
defendant  company,  that  bia  perllons  situa- 


tion was  discoTered  by  tbe  engineer  antt 
brakeman  In  charge  of  tbe  train  that  ran 
over  and  killed  him  in  sufficient  time  to 
enable  tbem  by  tbe  exercise  of  proper  care- 
to  avoid  tbe  collision,  bnt  that  they  negligent- 
ly failed  to  exercise  this  care.  It  Is  also  al- 
leged: That  Caldwell  was  one  of  tbe  appel- 
lee's section  foremen,  and  that  on  this  oc- 
casion be  was  on  bis  way  home,  traveling 
along  the  appellee's  track,  where  be  had  the 
right  to  walk;  that  tbe  track  at  this  point 
was  habitually  and  customarily  used  by  the 
public  as  a  footpath,  with  tbe  knowledge 
and  consent  of  the  railway  company;  that 
In  thus  using  the  path  Caldwell  was  a  li- 
censee; that  tbe  trainmen  were  charged 
with  the  duty  of  keeping  a  lookout  at  that 
place  for  the  presence  of  persons  who  might 
be  so  using  the  track ;  that  while  Caldwell 
was  walking  along  said  path  he  was  strick- 
en with  a  "providential  Illness  and  fell  there- 
on from  a  providential  cause;  *  •  •  that 
while  he  lay  upon  the  trade  in  that  condi- 
tion, unable  to  move,  tbe  defendant's  train 
ran  over  and  killed"  him.  Negligence  is  al- 
leged as  consisting  of  a  failure  on  the  part 
of  the  trainmen  to  keep  a  proper  lookout 
to  discover  the  presence  of  Caldwell  upon  the 
track,  he  being  as  to  that  place  a  licensee, 
and  in  failing  to  use  ordinary  care  to  dis- 
cover the  deceased  upon  the  track  after  be 
bad  fallen  tb«reon  from  "providential  caus- 
es." From  a  verdict  in  favor  of  the  defend- 
ant below,  this  appeal  Is  prosecuted. 

Caldwell  was  one  of  tbe  appellee's  section 
foremen  and  lived  in  or  near  tbe  town  of 
Giddings,  up  the  track  from  tbe  depot  On 
the  night  of  the  22d  day  of  July,  1907,  after 
having  spent  some  time  in  town,  be  started 
for  bis  home.  He  was  accompanied  as  far 
as  tbe  depot  by  a  witness  who  testified  in 
the  case.  The  witness  states  that  at  that 
time  deceased  was  considerably  under  tbe 
influence  of  wblsky,  so  much  so  that  be  stag- 
gered as  be  walked.  They  separated  about 
11:30  o'clock.  As  Caldwell  started  up  the 
track  toward  bis  home,  witness  asked  him 
if  be  "could  make  it  home,"  to  which  be 
says  deceased  answered  that  be  thought  be 
could.  There  la  some  conflict,  however,  as 
to  whether  Caldwell  was  in  fact  drunk  oo 
that  occasion.  At  12:50  o'clock  on  the  same 
night,  one  of  appellee's  trains  was  due  from 
tbe  west,  and  it  came  In  on  time.  It  was 
this  train  which  ran  over  and  killed  Cald- 
well. In .  order  to  show  the  circumstances 
under  which  the  killing  occurred,  the  appel- 
lants placed  the  engineer  and  brakeman  in 
charge  of  that  train  on  the  stand,  from 
whom  tbe  following  details  were  obtained: 
Theirs  was  a  mixed  train,  consisting  of  five 
freight  cars,  three  passenger  coaches,  and 
one  sleeper.  They  were  due  at  Giddings  at 
12:50  that  night  and  were  coming  in  on  time. 
When  within  a  short  distance  of  the  station, 
and  after  having  passed  tbe  whistling  post, 
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they  discovered  an  object  about  230  or  300 
feet  In  front  of  them  on  the  track.  Neither 
of  them  could  tell  what  It  was,  but  thought 
it  was  probably  a  bank  of  cinders,  a  calf, 
or  a  dog.  They  say  they  could  not  see  plain- 
ly ahead  by  reason  of  the  fact  that  the 
train  was  at  that  point  passing  around  a 
curve,  and  the  headlight  shone  to  the  left  of 
the  tra<*.  When  within  75  or  80  feet  of  the 
object,"  the  brakeman,  who  was  at  the  time 
in  the  place  usually  occupied  by  the  fire- 
man, discovered  that  the  object  was  a  man, 
and  immediately  so  Informed  the  engineer. 
The  latter  says  he  applied  his  brakes  and 
partially  applied  the  reverse  lever,  but  was 
unable  to  stop  the  train  in  time  to  prevent 
running  over  the  man.  The  man  proved  to 
be  Caldwell,  who  was  at  the  time  lying  upon 
his  back,  across  the  track,  with  his  feet  over 
the  south  rail.  After  being  struck,  his  body 
was  dragged  by  the  train  435  feet  from 
where  he  was  lying. 

The  court  refused  to  charge  upon  any  issue 
except  that  of  discovered  peril.  In  addition 
to  the  general  charge  on  that  subject,  the 
following  special  charge  was  given  at  the 
instance  of  the  appellee:  "In  this  case  the 
Jury  are  instructed  that  in  considering  this 
case  you  are  not  authorized  to  consider 
whether  or  not  the  employ^  in  charge  of 
said  train  in  the  exercise  of  ordinary  care 
could  have  discovered,  or  might  have  discov- 
ered, the  deceased  as  a  man  lying  upon 
the  track;  but  the  question  submitted  to 
you,  and  the  only  question  for  you  to  de- 
termine. Is  whether  or  not  said  employes 
in  charge  of  said  train  in  the  exercise  of 
such  care  actually  discovered  the  deceased 
as  a  man  lying  on  the  track  in  time  to  stop 
the  same  to  prevent  striking  him."  We  do 
not  subscribe  to  the  legal  doctrine  embodied 
in  that  charge.  Neither  do  we  think  It  is 
supported  by  the  case  of  S.  A.  &  A.  P.  Ry. 
€o.  V.  McMillan,  100  Tex.  562,  102  S.  W.  103, 
decided  by  the  Supreme  Court  of  this  state. 
The  doctrine  announced  in  that  case  falls 
little  short  of  permitting  a  railway  com- 
pany to  escape  civil  liability  for  killing  a 
human  being  upon  evidence  sufficient  to  con- 
vict the  employes  in  charge  of  the  train  in 
a  criminal  prosecution  for  negligent  homi- 
cide. The  charge  given  in  this  case  would 
permit  the  employes  in  charge  of  the  train, 
after  having  observed  an  object  on  the 
track  In  front  of  the  engine,  which  might 
upon  closer  inspection  prove  to  be  a  human 
being  In  a  helpless  condition,  to  deliberately 
turn  their  eyes  away  and  carelessly  destroy 
his  life.  We  think  it  is  exacting  little 
enough  of  such  emplo.v^  to  require  that, 
under  such  circumstances,  they  exercise  at 
least  ordinary  care  to  ascertain  what  the  ob- 
ject is;  and  if  by  reason  of  a  failure  to  ex- 
ercise such  a  precaution  human  life  is  sacri- 
ficed, the  company  should  'be  held  liable  for 
damages. 

However,  we  do  not  think  the  case  should 
JDe  reversed  because  of  the  error  discussed. 


If  the  proper  verdict  has  been  returned,  and 
a  correct  Judgment  entered,  the  case  will  not 
be  reversed  merely  because  of  an  error  which 
could  not  have  affected  the  disposition  which 
should  have  been  made  of  it.  G.  &  W.  Ry. 
Co.  V.  City  of  Galveston,  91  Tex.  17,  39  S. 
W.  920,  36  L.  R.  A.  44;  T.  &  P.  Ry.  Co.  t. 
Purcell,  91  Tex.  585,  44  S.  W.  1058.  Under 
the  evidence  Introduced  by  the  api)ellants, 
no  other  verdict  could  have  been  rendered, 
for  the  reason  that  this  evidence  shows  that, 
even  if  the  engineer  had  used  his  best  ef- 
forts from  the  time  he  discovered  the  object 
on  the  track,  he  could  not  have  avoided  the 
collision.  He  was  plaintiffs'  witness,  and 
testified  that  his  train  was  a  mixed  train 
and  about  540  feet  in  length,  and  that  sucb 
a  train  could  not  be  stopped  within  less  than 
its  length.  He  further  testified  that  he  made 
every  possible  effort  to  stop  the  train  after 
being  notified  that  he  was  about  to  run  over 
a  man,  and  the  evidence  shows  that  the  train 
ran  about  550  feet  before  it  came  to  a  stop. 
From  this  we  think  the  conclusion  is  ir- 
resistible that  the  train  could  not  have  been 
stopped  within  300  feet,  the  distance  which 
the  body  of  Caldwell  was  when  first  discov- 
ered as  an  indistinct  object  on  the  track. 
The  burden  rested  on  the  appellants  to  prove 
the  negligence  charged,  that  the  discovery  of 
the  i)erll  of  the  deceased  was  made  within 
such  time  as  might  have  enabled  the  em- 
ployes in  charge  of  the  train,  by  the  exer- 
cise of  the  proper  care,  to  avoid  the  collision. 
Luna  V.  M.,  K.  &  T.  Ry.  Co.  (Tex.  Civ.  App.) 
73  S.  W.  1061;  St  L.  &  S.  F.  Ry.  Co.  v. 
Townsend,  69  Ark.  380,  63  S.  W.  994 ;  8  Ency. 
of  Evidence,  854,  and  cases  there  cited. 

There  was  no  error  in  refusing  the  special 
charges  submitting  the  issue  as  to  whether 
the  trainmen  exercised  ordinary  care  In  keoi)- 
ing  a  lookout  for  a  person  on  the  track  at 
that  place.  We  may  concede  that  the  track 
was  commonly  used  by  persons  as  a  path, 
and  that  as  to  persons  using  it  In  that  man- 
ner there  was  a  duty  to  keep  a  lookout ;  but 
it  does  not  follow  that  the  company  would  be 
liable  for  the  failure  of  its  servants  to  main- 
tain a  lookout  for  a  person  lying  down  ui>on 
the  track.  A  license  to  use  the  track,  or 
right  of  way,  for  a  footpath,  does  not  include 
the  right  to  also  use  It  as  a  place  whereon 
to  He  or  sit.  In  any  view  that  can  be  taken 
of  the  case,  the  deceased  was,  prima  facie, 
guilty  of  contributory  negligence,  as  a  matter 
of  law.  In  being  upon  the  track  in  the  manner 
he  was,  and  there  was  absolutely  no  evidence 
aufllclent  to  rebut  that  presumption. 

We  think  the  testimony  was  such  that  the 
court  should  have  directed  a  verdict  in  favor 
of  the  appellee. 

The  Judgment  is,  accordingly,  affirmed. 

On  Rehearing. 

In  disposing  of  this  case  In  the  original 
opinion,  we  assumed  that  the  deceased  was 
guilty  of  contributory  negligence  as  a  matter 
of  law  in  being  upon  the  track  of  the  rail- 
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road  at  tbe  time  and  place  be  was  when 
billed.  The  facts  relied  upon  to  refute  this 
assumption  are:  That  there  was  evidence 
4mfflclent  to  Justify  a  finding  by  the  jury  that 
Caldwell  was  a  licensee  and  had  a  right  to 
use  the  track  of  the  railroad;  and,  further, 
that  after  he  went  on  the  track  on  this  oc- 
casion, he  was  stricken  with  a  sudden  Ill- 
ness, which  rendered  him  unable  to  get  out 
of  the  way  of  moving  trains. 

There  was  testimony  tending  to  show  to 
some  extent  a  use  of  the  track  at  that  place 
as  a  footpath,  without  any  known  objection 
from  the  railway  company,  although  the 
trainmen  testified  that  they  had  never  knovm 
of  Its  being  so  used.  The  deceased  was  not 
killed  while  using  the  railroad  track  in  the 
manner  usual  with  pedestrians,  but  was  ly- 
ing down  across  the  rails,  in  a  situation  cal- 
'Culated  to  conceal  his  presence  from  those 
oi«ratlng  the  train,  and  far  more  dangerous 
than  standing  or  walking  on  tbe  track.  He 
was  also  there  at  an  unusual  hour  of  the 
night,  a  time  when  the  employes  in  -charge 
«f  trains  had  a  right  to  assume  that  the 
track  was  clear  of  pedestrians.  M.,  K.  4  T. 
Ry.  Co.  of  Texas  t.  Malone,  115  S.  W.  1158. 
These  facts  placed  Caldwell  In  the  attitude 
of  being  prima  facie  guilty  of  such  contribu- 
tory negligence  as  would  relieve  the  railway 
■company  of  any  liability  for  any  negligence 
except  that  which  may  have  accrued  after 
his  peril  was  discovered.  The  burden  then 
rested  upon  the  appellants,  If  they  wished  to 
base  a  recovery  upon  negligence  in  failing  to 
discover  him  sooner,  to  furnish  evidence 
sufllelent  to  authorize  the  jury  to  acquit 
him  of  contributory  negligence.  The  only 
effort  to  do  that  Is  in  the  attempt  to  show 
that  Caldwell  was  at  times  subject  to  sudden 
attacks  of  Illness  which  would  render  him 
helpless.  Testimony  was  introduced  to  the 
effect  that  several  years  previous  to  this  oc- 
casion Caldwell  had  become  overheated,  and 
thereafter  became  subject  to  what  the  wit- 
ness called  "spells"  of  some  sort,  and  while 
these  attacks  lasted  he  would  be  helpless, 
would  fall  down,  groan,  and  apparently  suf- 
fer much  pain;  that  they  generally  came 
on  in  the  nighttime  and  would  last  about 
half  an  hour — sometimes  not  so  long.  His 
wife,  who  was  the  principal  witness  as  to 
this  ailment,  testified  that  the  spells  seemed 
to  follow  more  frequently  after  an  over- 
indulgence in  eating.  How  often  these  spells 
came  the  testimony  does  not  show,  neither 
does  it  inform  us  whether  or  not  they  came 
periodically  or  at  irregular  intervals.  Some 
of  the  sectlonmen  with  whom  Caldwell  had 
worked  for  quite  a  while  stated  that  they 
had  never  known  him  to  have  such  an  attack. 
Had  this  been  the  only  evidence  by  which 
Caldwell's  presence  upon  the  track,  apparent- 
ly asleep,  or  In  an  unconscious  condition,  was 
accounted  for,  there  might  be  some  reason 
for  saying  that  It  supplied  facts  from  which 
the  juiy  could  find  that  he  was  not  negli- 
gently there;    but  there  is  other  testimony 


which,  if  true,  amply  accounts  for  his  situa- 
tion. Several  witnesses,  who  saw  him  on 
the  fatal  night,  testify  that  he  visited  more 
than  one  saloon  in  the  town  of  Giddings 
before  starting  for  his  home,  and  that  he 
was  considerably  under  the  Influence  of  liq- 
uor. Others  who  saw  him  testify  that  he 
was  not  drunk  when  they  observed  him,  but 
admitted  that  he  had  been  drinking  some. 
As  he  started  home,  at  about  11  o'clock  at 
night,  two  of  his  companions  accompanied 
him  as  far  as  the  railroad  depot  They  both 
say  that  be  was  then  so  much  under  the  In- 
fluence of  drink  that  he  staggered  as  he 
walked.  This  was  the  last  seen  of  him  till  he 
was  discovered  two  hours  later  lying  across 
the  track  in  an  apparently  unconscious  con- 
dition at  the  place  where  he  was  struck  and 
killed.  Under  this  state  of  the  evidence,  we 
can  conceive  of  but  one  reasonable  conclusion 
that  might  have  been  reached.  The  Jury 
was  not  left  to  conjecture  that  Caldwell 
might  have  fallen  as  the  result  of  a  sudden 
attack  from  one  of  the  spells  mentioned,  but 
were  confronted  with  a  condition  from  which 
his  subsequent  situation  was  but  the  logical 
and  usual  sequence.  The  court  did  not  err 
in  telling  the  Jury  not  to  consider  the  fact 
that  Caldwell  might  have  fallen  as  the  re- 
sult of  a  sudden  Illness,  and  In  refusing  to 
give  the  special  charges  presenting  the  same 
Issue  requested  by  the  appellants. 

We  have  again  gone  carefully  over  the  rec- 
ord with  the  view  of  seeing  whether  we 
were  In  error  in  concluding,  as  we  did,  that 
the  evidence  did  not  show  negligence  in  the 
trainmen  in  falling  to  sooner  stop  the  train 
and  prevent  the  accident,  and  have  found  no 
reason  for  changing  our  former  decision.  It 
Caldwell  was  guilty  of  contributory  negli- 
gence In  being  down  upon  the  track,  under 
tbe  well-established  rule  in  such  cases,  the 
employes  owed  him  no  duty  till  after  his 
peril  was  actually  discovered.  Without  un- 
dertaking to  decide  when  that  event  happen- 
ed, whether  it  was  when  the  indiptlngulsh- 
able  object  was  discovered  on  the  track,  300 
feet  in  front  of  the  engine,  or  when  his 
body  was  recognized  as  that  of  a  man  only  75 
or  80  feet  distant,  we  think  the  Inevitable  con- 
sequences would  have  been  the  same.  Ap- 
pellants Insist  that  there  Is  evidence  in  the 
record  which  tends  to  raise  an  issue  as  to 
this  fact,  which  should  have  been  submitted 
to  the  Jury.  This  evidence  consists  substan- 
tially of  the  following  testimony:  On  the 
night  prior  to  the  trial,  four  parties,  Slm- 
mang,  Folkes,  Ebling,  and  Krleger,  repaired 
to  that  portion  of  the  track  where  the  acci- 
dent occurred,  for  the  purpose  of  ascertain- 
ing by  a  test  the  distance  at  which  a  body 
could  be  discovered  and  distinguished  upon 
the  track  of  the  railway.  In  carrying  out 
the  test,  Slmmang  lay  down  upon  the  track 
at  the  spot  where  Caldwell  was  killed; 
Folkes  took  a  position  300  feet  west  of 
Simman;;  on  the  side  of  tbe  track;  Krleger 
stationed  himself  at  the  cattle  guard,  which 
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was  between  700  and  800  feet  west  of  Slm- 
mang;  and  Bbllng  was  between  Folkes  and 
Krleger.  They  awaited  the  approach  of  the 
train,  due  at  12:50  that  night,  from  the  west 
— ^the  one  whose  schedule  corresponded  to 
that  which  killed  Caldwell.  Krleger  stated 
that  when  the  train  passed  him,  and  the 
engine  got  about  40  feet  distant,  he  could  see 
easily,  by  means  of  the  headlight,  about  100 
yards  down  the  track  In  front  of  the  engine. 
Folkes  stated  that  as  the  engine  passed  him 
he  could  plainly  discern  SImmang  lying  on 
the  track  300  feet  distant.  He  did  not  know 
how  much  farther  he  could  have  seen,  for 
the  reason  that  he  did  not  undertake  to  look 
beyond  the  point  where  Simmang  was.  SIm- 
mang testified  that  when  the  engine  got 
about  100  or  150  feet  east  of  the  cattle 
guard  the  first  rays  from  the  headlight  fell 
upon  him,  and  the  engine  gave  several  sharp 
whistles,  which  he  took  to  be  a  danger  signal, 
Indicating  that  his  presence  had  been  discov- 
ered. Ebling  did  not  testify  as  to  the  re- 
sults of  his  observation.  It  is  further  shown 
that  the  curve  at  that  place  is  what  is  called 
a  curve  of  one  degree,  and  that  is  explained 
to  be  a  deviation  of  18  Inches  from  a  straight 
line  every  100  feet.  Doyle,  who  testified  as 
an  expert  engineer,  stated  that  the  lights  on 
that  railroad  were  generally  so  adjusted  that 
the  focus  fell  upon  the  track  300  or  400  feet 
in  front  of  the  engine,  and  at  that  point  it 
shone  from  30  to  60  feet  on  each  side  of  the 
center  of  the  track;  that  while  the  space 
between  the  focus  and  the  engine  was  Il- 
luminated, and  also  a  distance  beyond,  the 
focus  was  the  place  of  best  Illumination. 

It  will  be  remembered  that  the  head  brake- 
man  testified  that  as  soon  as  the  headlight 
shone  upon  the  body  he  recognized  It  as  a 
huninu  being,  and  not  before.  The  question 
now  Is:  Does  this  testimony  show  that  the 
employes  In  charge  of  the  train  discovered 
the  body,  even  as  an  Indistinguishable  ob- 
ject, soon  enough  to  enable  them  by  the  exer- 
cise of  ordinary  care  in  the  use  of  appliances 
at  their  command  to  avert  the  accident? 
Considered  in  its  most  favorable  light,  it 
shows  only  the  possibility  of  an  earlier  dis- 
covery of  the  body  of  the  deceased.  Both 
the  brakeman  and  the  engineer  testified  that 
when  they  first  saw  the  object  they  were  not 
over  300  feet  distant,  and  their  train  was 
moving  at  the  rate  of  18  or  20  miles  per 
hour.  The  engineer  says  they  were  then 
between  the  56  mllepost  and  the  body,  and 
by  other  testimony  it  Is  shown  that  this 
mUepost  was  about  350  feet  distant  from 
where  Caldwell  was  struck.  This  would 
seem  to  corroborate  the  engineer's  estimate 
of  the  distance.  He  also  testified  that,  upon 
being  informed  that  he  was  about  to  run 
over  a  man,  he  did  everything  In  his  power 
to  stop  the  train  and  avert  the  accident. 
The  testimony  shows  that  after  striking  the 
body   the   train  ran  435  feet  before  it  did 


stop.  If  we  add  this  distance  to  that  esti- 
mated by  the  engineer  and  brakeman  as  to 
how  far  they  were  from  the  body  when  an 
effort  was  first  made  to  stop  the  train.  It 
shows  that  the  train  could  not  have  be^i 
stopped  within  less  than  510  feet,  or  more 
than  200  feet  in  excess  of  the  distance  it 
was  from  the  body  when  the  latter  was  first 
discovered  as  an  indistinguishable  object  on 
the  track.  It  must  also  be  borne  in  mind 
that  this  evidence  was  adduced  by  the  plain- 
tlfTs,  and  obtained  from  the  engineer  and 
brakeman  during  their  examination  in  chief, 
and  that  It  is  not  contradicted  except  in- 
ferentially  by  circumstances.  It  Is  true  that 
the  plaintiffs  were  not  legally  bound  by  the 
testimony  given  by  .  these  witnesses,  and 
might  have  produced  other  evidence  Incon- 
sistent with  the  facts  detailed  by  them ;  but, 
having  failed  to  do  this,  they  cannot  com- 
plain that  the  version  given  by  the  engineer 
and  brakeman  was  believed.  The  brakeman 
also  testified  that  after  discovering  the  ob- 
ject on  the  track  he  kept  his  eye  upon  It, 
and  as  soon  as  it  could  be  recognized  as  the 
body  of  a  man  he  gave  the  warning,  and  all 
efforts  possible  were  then  made  to  stop  the 
train.  After  giving  to  every  testimonial 
fact  in  the  record  Its  full  probative  force, 
we  have  failed  to  find  any  showing  of  negli- 
gence upon  which  a  recovery  could  be  sus- 
tained in  this  case. 
The  motion  Is  overruled. 


BEALL   V.   CHATHAM. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  25, 1900. 
On  Rehearing.  Feb.  26,  1900.) 

1.  Tbespass  to  Try  Title  (8  30*)— AnMissi- 
BiLrrv  of  Evidence— Payment  of  Taxes. 

In  trespass  to  try  title,  where  neither  the 
Issae  of  limftations  nor  that  of  a  bona  fide  pur- 
chase is  raised,  evidence  as  to  the  payment  of 
taxes  on  the  land  by  one  of  the  parties  is  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Dec.  Dig.  {  39.*1 

2.  Trespass  to  Try  Title  (I  39*)— Admissi- 
bility or  Evidence. 

In  trespass  to  try  title  conveyed  by  an  as- 
signee in  bankruptcy  of  the  owner  to  a  firm  of 
lawyers  and  on  the  same  day  conveyed  to  an- 
other person  by  the  assignee,  evidence  that  the 
firm  represented  one  to  whom  the  land  had  been 
conveyed  by  the  other  claimant  in  a  matter  not 
connected  with  the  land  is  iDadmissible. 

[EH.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  {  39.*] 

3.  Appeal   and  Error   (8   lOoO*)— Review- 
Harmless  EJrboh— Admission  of  Evidence. 

In  trespass  to  try  title  to  property  convey- 
ed by  the  assignee  In  bankruptcy  of  the  owner 
at  a  sale  o£  the  property  in  the  bankruptcy  pro- 
ceedings to  two  persons  on  the  same  day,  evi- 
dence that  one  of  the  parties  purchased  certain 
personal  property  at  the  bankrupt  sale  at  which 
the  land  was  sold  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1050.*] 
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1  Dkeos  (i  191*)— PBxetmFTioif  as  to  Date 

or  Dklitebt. 

Where  then  la  no  evidence  of  the  date 
of  the  deliverT  of  a  deed,  it  will  be  presumed 
to  have  been  dellTered  on  the  date  of  execution. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  578;    Dec.  Dig.  8  194.*] 

On  Rehearing. 
5.  Deeds  (|  208*)  —  DKUtVBBY  —  Bvidenot — 

SUFFICIJSNCT. 

EMdence,  in  trespass  to  try  title  as  to  the 
date  of  the  delivery  of  a  deed,  held  not  to  sus- 
tain a  finding  that  as  matter  of  law  a  certain 
deed  waa  delivered  prior  to  the  delivery  of  an- 
other deed  of  the  same  premises  of  the  same 
date,  but  to  another  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  i  20&»] 

Appeal  from  District  Courts  ^Anderson 
Connty;   IN.  B.  Morris,  Special  Judge. 

Action  by  Fannie  Chatham  against  Thomas 
J.  BealL  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

P.  N.  Springer,  for  appellant.  Campbell  ft 
Sewell  and  Thos.  B.  Greenwood,  for  appel- 

PLBASANTS,  O.  J.  This  is  an  action  of 
trespass  to  try  title,  brought  by  the  appellee 
against  appellant  and  others  to  recover  a 
tract  of  476  acres  of  land  on  the  William 
Meredith  snrvey  In  Anderson  county.  The 
appellant  answered  in  the  court  below  by  gen- 
eral demurrer  and  plea  of  not  guilty.  The 
pleadings  of  the  other  defendants  are  omitted 
from  the  record  by  agreement  of  the  parties 
to  this  appeal ;  none  of  said  defendants  hav- 
ing appealed  from  the  Judgment  of  the  trial 
court  The  cause  was  tried  without  a  jury, 
and  Jadgment  was  rendered  In  favor  of  plain- 
tiff for  all  of  the  land  In  controversy. 

The  facts  disclosed  by  the  record  are  as 
follows:  Both  parties  claim  under  Champ. 
B.  Carter,  Jr.,  assignee  In  bankruptcy  of  the 
estate  of  B.  J.  and  J.  H.  Iglehart,  as  eommon 
source  of  title.  Carter  was  the  duly  appoint- 
ed and  qualified  assignee  of  said  bankrupt  es- 
tate, and  as  such  conveyed  the  land  in  contro- 
versy to  J.  H.  Iglehart  on  the  22d  day  of  Jan- 
nary,  1870,  and  on  the  same  day  conveyed 
the  same  land  for  the  same  consideration  to 
Bennett  H.  Davla  and  Thomas  J.  Beall. 
These  deeds,  which  are  in  exactly  the  same 
words,  except  as  to  names  of  grantees,  wero 
both  acknowledged  by  the  grantor  before  O. 
D.  Thatcher,  a  notary  public  of  Robertson 
county,  on  the  27th  day  of  January,  1870. 
The  sale  of  the  land  by  the  assignee  was 
made  under  an  order  of  the  court  In  which 
the  bankrupt  estate  was  being  administered, 
directing  him  to  sell  all  of  the  property  of 
the  estate,  and  each  of  the  deeds  above  men- 
tioned is  sufficient  as  a  conveyance  of  the 
property.  The  deed  to  Iglehart  was  filed  for 
record  in  Anderson  county  on  June  24,  1870, 
and  the  deed  to  Davis  and  Beall  was  filed  for 
record  In  said  county  on  February  7,  1871. 


The  grantor,  the  grantees  In  both  deeds,  and 
the  notary  who  took  the  acknowledgment  of 
the  grantor  to  both  deeds  are  dead.  The  sale 
of  the  property  under  the  order  above  men- 
tioned was  made  at  Bryan,  Brazos  county, 
Tex.,  on  January  22,  1870.  The  Igleharts, 
Davis,  and  Beall  all  lived  at  Bryan  when  the 
bankruptcy  proceedings  were  begun,  and  Da- 
vis and  Beall  lived  there  at  the  time  the  sale 
was  made.  Beall  testified  that  soon  after 
they  went  Into  bankruptcy  the  Igleharts  left 
Bryan  and  went  farther  west.  The  petition 
In  bankruptcy  was  filed  In  April,  1869,  and 
Carter  was  appointed  assignee  in  June  of 
that  year.  There  is  no  other  testimony  as  to 
when  J.  H.  Iglehart  left  Bryan,  or  where  he 
was  on  date  of  the  sale.  The  assignee  Carter, 
at  the  time  of  the  sale,  lived  at  Calvert  in 
Robertson  county.  Appellant  holds  whatever 
title  was  conveyed  to  Davis  and  Beall  by  the 
deed  to  them  before  mentioned,  and  appellee 
holds  the  title  conveyed  to  Iglehart  At  the 
time  of  this  sale,  Davis  and  Beall  were  part- 
ners in  the  practice  of  law,  and,  as  before 
stated,  lived  at  Bryan.  Mr.  Davis  has  been 
dead  for  a  number  of  years.  Mr.  Beall  was 
a  witness  on  the  trial  below,  and  testified 
that  he  did  not  know  of  the  purchase  of  the 
land  until  the  deed  was  received  through  the 
mail  by  his  firm  about  a  week  after  the  sale. 
He  did  not  attend  the  sale,  but  his  partner 
did.  After  the  deed  was  received  through  the 
mall,  it  was  placed  with  other  deeds  to  prop- 
erty belonging  to  the  firm,  and  the  property 
thereby  conveyed  was  regarded  as  an  asset 
of  the  firm  until  the  dissolution  of  the  part- 
nership in  1880,  at  which  time,  In  the  settle- 
ment of  their  partnership  affairs,  Davis  con- 
veyed his  interest  in  the  property  to  Beall. 
The  taxes  on  the  land  were  paid  by  Davis  & 
Beall  from  1877  to  1880,  and  by  appellant  Be- 
all  from  1880  to  1884,  Inclusive.  Beall  testi- 
fied that  he  had  not  paid  the  taxes  on  the 
land  for  the  past  four  or  five  years  because 
of  the  question  as  to  the  title  raised  by  the 
claim  of  appellee.  He  knew  nothing  of  the 
sale  to  Iglehart  and  did  not  know  of  the  ad- 
verse claim  of  appellee  until  shortly  before 
this  suit  was  brought  The  only  evidence  of 
the  payment  of  the  purchase  money  by  Davis 
&  Beall  or  by  J.  H.  Iglehart  is  the  recitals  in 
the  deeds  from  Carter  to  said  parties.  The 
land  has  never  been  In  the  possession  of  ei- 
ther of  the  claimants.  J.  H.  Iglehart,  by  his 
attorney  In  fact,  D.  T.  Iglehart,  conveyed 
the  land  to  Jas.  A.  Blackerby  In  1872.  R.  K. 
Chatham,  under  whom  appellee  claims,  be- 
came the  owner  of  the  Blackerby  title  in 
1876.  No  taxes  are  shown  to  have  been  paid 
upon  the  property  by  appellee  or  those  under 
whom  she  claims  until  1880,  from  which  time 
and  up  to  1883  taxes  were  paid  by  R.  K. 
Chatham.  It  does  not  appear  that  taxes  were 
thereafter  paid  by  him  until  1891,  after 
which  time  they  were  continuously  paid  by 
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him  nntll  his  death,  and  hare  since  been  paid 
by  appellee.  After  his  acquisition  of  the 
Blackerby  title,  R.  K.  Chatham  continuously 
asserted  ownership  of  the  land,  by  convey- 
ance thereof  and  repurchase  from  his  vendee, 
and  by  suit  for  possession  against  trespass- 
ers. There  is  evidence  to  sustain  the  finding 
that  the  firm  of  Davis  &  Beall  represented 
the  bankrupts,  E.  J.  and  J.  H.  Iglehart,  In  the 
bankruptcy  proceedings  at  least  to  the  extent 
of  preparing  the  petition  In  bankruptcy,  Mr. 
Beall  testified  that  be  was  positive  his  firm 
did  not  represent  the  bankrupts  any  further 
than  to  prepare  their  petition,  and  bis  recol- 
lection and  belief  is  that  they  did  not  prepare 
the  petition,  though  they  did  advise  the  bank- 
rupts in  the  matter  before  the  petition  was 
filed.  Over  the  objection  of  appellant,  N.  C. 
Campbell  testified  that  on  a  former  trial  of 
this  case  Mr.  Oooch,  who  was  then  the  attor- 
ney for  appellant,  and  who  is  now  dead,  tes- 
tified that  he  had  examined  the  records  in  the 
bankruptcy  proceedings,  and  that  said  rec- 
ords show  that  the  bankrupts  were  represent- 
ed In  said  proceedings  by  Davis  &  Beall. 
There  is  no  direct  evidence  as  to  when  the 
deed  from  Carter,  assignee,  to  J.  H.  Iglebart, 
was  delivered.  The  trial  court  concluded  that 
the  facts  above  stated  were  not  sufficient  to 
sustain  any  finding  as  to  which  of  the  two 
deeds  from  the  assignee  Carter  was  delivered 
first,  but  that  said  facts  are  sufficient  to  sus- 
tain the  finding  that  "It  was  the  intention  of 
all  the  parties,  at  the  time  said  two  deeds 
were  executed  and  delivered  by  said  Champ 
E.  Carter,  Jr.,  as  such  assignee,  that  the  title 
to  said  land  should  pass  to  said  J.  H.  Igle- 
bart alone." 

In  the  view  we  take  as  to  the  proper  dis- 
position of  this  appeal,  it  would  serve  no  pur- 
pose to  discuss  the  various  assignments  of  er- 
ror in  detail,  and  in  this  opinion  they  will  not 
be  so  considered.  We  think  the  evidence  of 
the  payment  of  taxes  on  the  land  in  contro- 
versy by  R.  K.  Chatham  and  appellee  was  im- 
material to  any  issue  in  the  case,  and  there- 
fore was  inadmissible.  Neither  the  issue  of 
limitation  nor  that  of  innocent  purchaser  was 
raised  by  the  evidence,  and  there  is  no  evi- 
dence that  either  of  the  parties  to  this  suit 
or  those  under  whom  they  claim  knew  that 
there  were  two  deeds  from  Carter  conveying 
the  land  to  different  parties.  If  there  had 
been  failure  on  the  part  of  either  Davis  & 
Beall  or  J.  H.  Iglebart  to  assert  claim  to  the 
land,  the  party  so  falling  to  assert  his  claim, 
knowing  that  the  other  was  claiming  it  under 
a  deed  from  the  assignee  executed  on  the 
same  day  as  the  deed  under  which  there  was 
no  assertion  of  ownership,  such  fact  might  be 
admissible  in  evidence  as  tending  to  show 
that  the  party  falling  to  assert  claim  recog- 
nized the  title  held  by  the  other  as  superior 
to  that  conveyed  by  Us  deed ;  but.  as  before 
stated,  the  evidence  in  this  case  shows  an  as- 
sertion of  ownership  by  both  grantees  of  the 
assignee,  and  there  is  no  evidence  that  either 


knew  of  the  existence  of  the  deed  to  the  oth- 
er. The  evidence  of  the  payment  of  taxes  by 
Chatham  and  appellee  was  Irrelevant  and  im- 
material to  any  issue  In  the  case.  The  evi- 
dence to  the  effect  that  the  firm  of  Davis  & 
Beall  at  one  time  represented  R.  K.  Chatham 
in  a  matter  in  no  way  connected  with  the 
land  in  controversy  was  also  immaterial,  as 
was  the  evidence  that  Davis  Sc  Beall  repre- 
sented the  Igleharts  in  the  bankruptcy  pro- 
ceedings. Beall  V.  Chatham,  100  Tex.  371,  99 
S.  W.  1116.  If  there  was  any  error  in  the  ad- 
mission of  the  testimony  of  Beall  in  r^ard  to 
the  purchase  of  certain  personal  property  by 
bis  firm  at  the  bankrupt  sale  at  which  the 
land  In  controversy  was  sold,  it  was  harm- 
less. 

We  cannot  agree  with  the  learned  trial 
Judge  in  holding  that,  without  regard  to  the 
question  of  the  priority  of  the  execution  of 
the  two  deeds  by  Carter  conveying  the  land 
in  controversy,  the  evidence  sustains  the  con- 
clusion that  "it  was  the  intention  of  all  the 
parties  to  both  deeds  that  the  superior  title 
to  the  land  should  vest  in  J.  H.  Iglebart.** 
There  is  no  such  trust  relation  shown  to  have 
existed  between  the  firm  of  Davis  &  Beall 
and  Iglebart  as  to  Invoke  the  doctrine  of  cou- 
structlve  trusts  in  favor  of  Iglebart,  and  no 
evidence  to  authorize  the  finding  of  an  ex- 
press trust.  There  is  nothing  in  the  evidence 
tending  to  show  that  Davis  &  Beall  purchas- 
ed the  land  for  Iglebart,  or  that  either  of 
them  had  any  notice  of  Iglehart's  purchase. 
We  are  of  opinion,  however,  that  the  facts 
before  found  sustain  the  holding  that  the  su- 
perior title  vested  in  Iglebart  on  the  ground 
that  the  deed  from  the  assignee  to  him  was 
delivered  before  the  delivery  of  the  deed  to 
Davis  &  Beall.  In  the  absence  of  any  evi- 
dence to  the  contrary,  it  must  be  presumed 
that  the  deed  to  Iglebart  was  delivered  on 
the  day  of  its  date.  Mr.  Beall  testified  that 
the  deed  to  Davis  &  Beall  was  received  by 
that  firm  about  a  week  after  the  sale,  and  as 
both  deeds  were  dated  January  22d,  which 
was  the  date  of  the  sale,  the  deed  to  Iglebart 
must  be  presumed  to  have  been  delivered 
first.  Kirby  v.  Cartwright  (Tex.  Civ.  App.) 
lOtf  S.  W.  742.  In  the  case  cited  this  court 
dissents  from  the  views  of  the  Court  of  Ap- 
peals of  the  Fourth  District,  as  expressed  in 
the  case  of  Kent  v.  Cecil  (Tex.  Civ.  App.)  25 
S.  W.  715,  in  which  It  is  held  that.  In  the  ab- 
sence of  evidence  to  the  contrary,  when  the 
date  of  a  deed  and  the  date  of  its  acknowl- 
edgment are  different,  the  date  of  acknowl- 
edgment will  be  presumed  to  be  the  date  of 
delivery. 

In  deciding  the  question  presented  In  this 
case,  it  is  immaterial  which  of  the  rules 
above  stated  is  the  correct  one,  because,  if  the 
deed  to  Iglebart  is  presumed  to  have  been  de- 
livered on  the  date  of  its  acknowledgment,  its 
delivery  was  prior  to  that  of  the  deed  to  Da- 
vis &  Beall,  which  came  to  them  through  the 
mail  about  a  week  after  the  sale.    The  ac- 
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knowledgment  of  tbe  two  deeds  was  made 
fire  days  after  the  sale,  and,  tbe  deed  to  Da- 
Tis  ft  Beall  having  been  sent  to  them  through 
tbe  mall  after  its  aclinowledgment,  the  Igle- 
hart  deed,  under  tbe  presumption  that  it  was 
delivered  on  the  date  of  Its  acknowledgment, 
must  have  been  delivered  before  the  deed  to 
Davis  &  Beall.  Such  being  our  conclusion  as 
to  the  legal  effect  of  the  undisputed  material 
evidence,  the  errors  before  indicated  in  the 
admission  of  immaterial  evidence  were  harm- 
less, and  the  judgment  of  the  court  below  Is 
therefore  aflSrmed. 
Affirmed. 

On  Rehearing. 

Upon  consideration  of  appellant's  motion 
for  rehearing,  we  have  reached  the  conclu- 
sion that  we  erred  in  holding  in  our  former 
opinion  in  this  case  that  the  testimony  of  ap- 
pellant, Beall,  that  the  first  time  he  saw  the 
deed  from  the  trustee  to  the  firm  of  Davis  & 
Beall  was  when  it  came  to  the  otRce  of  said 
firm  through  the  mail  about  a  woe'-  nftpr  the 
date  of  Its  execution,  would  require  or  au- 
thorize this  court  to  hold,  as  a  matter  of  law, 
that  said  deed  was  not  delivered  to  Davis  pri- 
or to  the  time  it  was  received  by  the  firm 
through  the  mail,  as  testified  by  appellant. 
The  trial  court  having  found  that  the  evi- 
dence was  not  sufficient  to  warrant  a  finding 
as  to  which  of  the  two  deeds  from  the  trus- 
tee. Carter,  was  delivered  first,  we  are  not 
authorized  to  render  a  Judgment  upon  a  con- 
trary finding,  unless  the  evidence  is  such  that 
we  can  conclude  as  a  matter  of  law  that  the 
deed  under  which  appellee  claims  was  first 
delivered,  and,  as  before  said,  we  do  not 
think  the  evidence  warrants  such  conclusion. 

In  our  former  opinion  we  held,  for  reasons 
therein  stated,  that  the  Judgment  of  the 
court  below  could  not  be  sustained  upon  the 
grounds  upon  which  it  was  based  by  the  trial 
Judge  and,  having  now  reached  the  conclusion 
that  It  cannot  be  aflSrmed  upon  the  grounds 
stated  In  our  previous  opinion,  it  follows  that 
the  motion  for  rehearing  should  he  granted, 
and  said  Judgment  reversed,  and  the  cause 
remanded,  and  It  has  been  so  ordered. 


PARLIN  &  ORENDORFF  IMPLEMENT  CO. 
V.  CLEMENTS. 

(Conrt  of  Civil  Appeals  of  Texas.     March  10, 
1909.) 

CoTJBTS  (J  170*)— Couwxr  Coubt-Jubisdic- 
noN. 

Under  Const  art  5,  f  16,  and  Sayles'  Ann. 
Civ.  St.  1867,  arts.  1154.  1155,  giving  the  county 
court  concnrrent  jurisdiction  with  the  district 
court  when  the  matter  in  controversy  exceeds 
$500.  but  does  not  exceed  $1,000  tbe  county 
coart  has  no  jurisdiction  of  a  cause  of  action 
asserted  by  a  petition  alleging  that  a  constable 
at  the  request  of  defendant  converted  two  horses, 
worth  $150  each,  under  the  pretense  of  a  judg- 
ment and  excution  against  plaintiff ;  that  plain- 
tiCTa  credit  was  affected  thereby  in  the  sum  of 


$950;  that  for  tbe  unlawful  deprivation  of  tbe 
use  of  the  horses  and  the  expenses  he  lost  $45, 
and  praying  for  exemplary  and  actual  damages, 
since  the  petition  demands  judgment  for  the 
value  of  the  horses  and  injury  to  piaintiflCs  cred- 
it, etc.,  in  all  over  $1,200. 

[E3d.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  $  170. •] 

Appeal  from  McLennan  County  Court;  EL 
C.  Street,  Special  Judge. 

Action  by  T.  E.  Clements  against  the  Par- 
llu  &  Orendorff  Implement  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  instructions. 

John  B.  McNamara  and  U.  P.  Short,  for 
appellant  Jas.  L.  Garrett  and  Baker  Ik 
Thomas,  for  appellee. 

RICE,  J.  Appellee  brought  this  suit  In 
the  county  court  of  McLennan  county  against 
appellant,  a  private  corporation,  and  Ouy  Mc- 
Namara, who  was  constable  of  precinct  No. 
1  of  said  county,  tqt  the  recovery  of  damages 
alleged  to  have  been  sustained  by  him  on 
account  of  the  wrongful  levy  of  a  pretended 
execution  upon  certain  property  of  appellee 
by  said  McNamara  at  the  Instance  of  appel- 
lant At  the  ensuing  term  of  the  county 
court,  McNamara  having  answered,  and  ap- 
pellant having  failed  to  do  so,  Judgment  by 
default,  with  a  writ  of  Inquiry,  was  render^ 
ed  against  it.  It  thereafter  filed  an  answer 
setting  up  Its  defenses  thereto,  which  appel- 
lee moved  to  strike  out.  Subsequent  to  these 
proceedings,  tbe  case  by  agreement  of  par- 
ties, together  with  the  writ  of  Inquiry,  was 
continued  to  the  next  term  of  said  court 
without  prejudice  to  either  party.  At  the 
ensuing  term  of  the  county  court,  piaintill 
dismissed  his  cause  of  action  as  against  Mc- 
Namara, and,  both  parties  having  announced 
ready  for  trial  on  the  writ  of  inquiry  there- 
tofore awarded,  judgment  was  rendered 
against  appellant  in  favor  of  appellee  for 
the  sum  of  $900.  Appellant  filed  its  mo- 
tion for  new  trial  and  in  arrest  of  judgment, 
asserting,  among  other  things,  that  the  court 
had  no  jurisdiction  of  plalntUTs  cause  of 
action,  because  the  same  was  in  excess  of 
$1,000,  exclusive  of  interest,  which  motion 
was  overruled,  from  which  Judgment  this  ap- 
peal is  prosecuted. 

Appellant  by  its  second  assignment  of  er- 
or  assails  the  Judgment  on  the  ground  that 
the  court  bad  no  jurisdiction  of  plaintiCF's 
cause  of  action  for  tbe  reason  assigned  in  its 
motion  in  arrest  of  judgment.  By  the  aver- 
ments of  plaintiff's  petition  It  Is  shown  that 
on  the  15th  day  of  July.  1007,  he  was  en- 
gaged In  tbe  livery  business  at  Waco,  at 
which  time  defendant  McNamara,  who  was 
constable  of  said  precinct,  at  the  Instance 
and  request  of  appellant,  seized  and  convert- 
ed to  the  use  of  the  defendant  two  horses 
each  of  the  value  of  $150;  that  said  proper- 
ty was  unlawfully  seized  and  converted 
under  the  pretense  of  having  some  kind  of 
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Judgment  against  the  plaintiff  on  which  they 
caused  an  execution  to  be  issued  and  said, 
property  seized;  that  prior  thereto  plaintUT 
was  a  man  of  good  reputation  and  character, 
standing  well  among  his  neighbors,  and  pos- 
sessing good  credit;  that,  by  reason  of  the 
seizure  <^  hla  said  property  under  said  pre- 
tended execution,  his  fair  name,  reputation, 
and  credit  were  injured,  and  that,  by  rea- 
son of  the  unlawful  seizure  of  said  property 
without  probable  cause,  he  was  greatly  hu- 
miliated and  his  standing  and  credit  afFect- 
ed;  that,  in  addition  to  the  unlawful  seizure, 
defendant  through  said  McNamara  as  con- 
stable of  said  precinct  posted  notices  in  said 
county,  one  at  the  courthouse  door  and  at 
other  places,  adTertlsing  said  property  of 
plaintiff  for  sale  under  said  pretended  judg- 
ment and  execution,  further  affecting  his 
credit,  fair  name,  and  reputation,  causing 
blm  humiliation,  to  his  damage,  including 
reasonable  attorney's  fees,  In  the  sum  of 
^950,  and  for  the  unlawful  detention  and  dep- 
rivation of  the  use  of  said  property,  and  the 
«xpen8es  Incident  to  said  seizure,  the  far- 
ther sum  of  $46.  Said  petition  oonclnding 
with  a  prayer  for  the  recovery  of  exemplary 
and  actual  damages,  interest,  and  costs,  etc 

We  think  it  clearly  appears,  therefore^ 
from  the  recitations  of  said  petition  that  the 
cause  of  action  as  therein  asserted  embraces 
as  well  the  value  of  the  horses  as  It  does 
deprivation  of  their  use  and  injury  to  bis 
credit,  etc.,  and  therefore  is  for  the  sum  of 
$1,295,  which  is  in  excess  of  the  Jurisdiction 
of  said  court  The  county  court  has  exclu- 
sive Jurisdiction  In  all  civil  cases  where  the 
matter  in  controversy  shall  exceed  in  value 
$200  and  does  not  exceed  $500,  exclusive  of 
interest,  and  concurrent  Jurisdiction  with 
the  district  court  when  the  matter  in  contro- 
versy shall  exceed  $500  and  not  exceed 
$1,000,  exclusive  of  Interest  Article  5.  i 
16,  Const  Tex.  See,  also,  articles  1154, 1155, 
Sayles'  Ann.  Civ.  St.  1897. 

We  therefore  conclude  that  the  county  court 
bad  no  Jurisdiction  of  the  cause  of  action 
asserted  against  appellant,  and  that  the  Judg- 
ment of  the  court  below  should  be  reversed 
with  instructions  to  that  court  to  dismiss 
said  cause,  and  that  the  costs  of  this  appeal 
be  taxed  against  appellee,  and  it  is  so  or- 
dered. 

Reversed,  with  instructions. 


ATIiANTIO  COAST  LINE  R.  CO.  et  al.  t. 
RICHARDSON. 

<Supreme    Court    of    Tennessee.      August    & 
1908.) 

1.  Pabtkebshif  ({  82*)— ElxisTEKCE  OF  Rela- 
noR— As  TO  TaiBO  Persons. 

A  voluntary  aBsociation  of  independent,  but 
-connecting,  railroads,  for  the  more  expeditious 
handling  of  freight  passing  over  their  several 


lines  to  points  beyond,  does  not  constitute  a 
partnership. 

[Bd.  Note. — For  other  cases,  see  Partnershii*, 
Dec.  Dig.  {  32.*] 

2.  COBPOBATIOHS    ({    642*)— Railboads— FOB- 

EioN  Companies— Aotiokb—Pbocess — "Do- 
mo  Business  in  the  State." 

AcU  1887,  p.  386,  c.  226,  |  1  (Shannon's 
Code,  {  4543),  provides  that  a  foreign  corpora- 
tion doing  business  in  the  state  shall  be  subject 
to  suit  to  the  same  extent  as  a  domestic  corpo- 
ration as  to  "any  transaction  had  in  whole  or 
in  part  within  this  state,  or  any  cause  of  action 
arising  here."  Section  2  of  said  act  (Shan- 
non's Code,  I  4544)  defines  the  term  "doing  busi- 
ness in  this  state  as  follows:  "Any  corpora- 
tion having  any  transaction  with  persons,  or. 
having  any  transaction  concerning  any  proper- 
ties situate  in  this  state  through  any  agenor 
whatever,  acting  for  it  within  the  state,  shall 
be  held  to  be  doing  business  here."  Section  3  ' 
(Shannon's  Code,  g  4545)  authorizes  process  to 
be  served  on  an  agent,  whatever  his  character 
may  l>e.  Held,  that  a  foreign  railroad  corpora- 
tion, operating  a  line  of  road  wholly  outside  of 
the  state  and  having  only  a  soliciting  agent  in 
the  state,  which  commits  a  wrong  by  the  negli- 
gent handling  of  a  nonresident's  iieigbt  passing 
over  its  line  as  intermediate  carrier,  is  not  "do- 
ing business  in  the  state,"  within  sections  1  and 

2.  l>ecau8e  the  shipper's  "cause  of  action"  for 
the  wrong  does  not  arise  from  "any  transaction 
with  persons"  or  "concerning  any  property  situ- 
ated hi  this  state  through  any  agency  whatever 
acting"  for  the  corporation  ''within  the  state," 
although  the  wrong  is  not  discovered  antil  the 
freight  reaches  its  destination  here;  and  benoe 
the  service  of  process  upon  t^p  traveling  agent, 
where  he  has  had  no  connecuon  with  the  ship- 
ment, does  not  bring  the  corporation  within  mo 
Jurisdiction  of  the  court 

[Ed.  Note. — For  other  cases,  see  Corporations* 
Cent.  Dig.  U  2520-2527;  Dec  Dig.  |  642.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2155-2180 ;   vol.  8,  pp.  7640,  7641.] 

On  Rehearing. 

3.  Statdtks  (i  188*)— CoNSTBUCTioir. 

Where  the  language  of  an  act  is  free  from 
ambiguity,  and  expresses  an  intelligent  and  def- 
inite meaning,  the  courts  are  bound  to  assume 
that  this  meaning  is  that  which  the  Legislaturo 
iiad  in  mind. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
CJent  Dig.  |  266;  Dec  Dig.  {  188.*] 

4.  Cabbibbs  (i  180*)— Cabbiagb  or  Ooods. 

Where  the  bill  of  lading  Umlts  the  liabiUt^ 
of  connecting  carriers  to  the  road  inflicting  the 
injury,  the  initial  carrier  is  liable  to  the  ship- 
per for  damages  caused  by  its  violation  of  his 
express  directions  given  at  the  time  of  delivery. 
[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  U  816-828;   Dec  Dig.  i  180.*] 

Certiorari  to  (3ourt  of  Civil  Appeals. 

Action  by  Charles  B.  Richardson  against 
the  Atlantic  Ooast  Line  Railroad  Company 
and  another.  Petition  for  certiorari  to  re- 
view a  Judgment  of  the  CX>urt  of  CUvil  Ap- 
peals, affirming  a  Judgment  of  the  circuit 
court  of  Davidson  county,  for  plaintiffs.  Po- 
tion granted,  and  Judgments  reversed. 

Sloss  Baxter,  for  plaintlCTs  In  error.  RoN 
ert  L.  Morris,  for  defendant  in  error. 

BEARD,  O.  J.  The  defendant  in  error,  at 
Wyoming,  in  the  state  of  New  York,  deltver- 
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ed  to  the  Buffalo,  Rochester  &  Pittsburg 
Railway  a  car  loaded  with  pears,  and  re- 
ceived a  few  days  thereafter  a  Mil  of  lad- 
ing. In  which  it  undertook  to  conyey  the 
lame,  over  its  own  line  and  connecting  lines 
of  the  Atlantic  Coast  Dispatch  Company,  to 
Nashville,  in  this  state. 

This  company,  as  the  record  indicates,  was 
a  voluntary  association  of  certain  railroads 
for  the  more  eEpedltioos  handling  and  trans- 
port of  freight  passing  over  their  several 
lines  to  points  beyond.  The  plaintiffs  in  er- 
ror, the  Atlantic  Coast  Line  Railroad  Com- 
pany and  the  Oeorgla  Railroad  &  Banking 
Company,  were,  as  we  infer,  two  of  the  con- 
itituent  members  of  this  association. 

The  car  in  question  passed  over  the  lines 
of  several  railroads,  including  those  of  the 
plaintiffs  in  error.  On  reaching  Nashville, 
the  pears  were  found  to  be  in  a  decayed  and 
worthless  condition,  whereupon  the  present 
suit  was  instituted  to  recover  the  value  of 
the  sliipment  As  a  ground  for  recovery  it 
was  alleged  that  the  defendant  carriers  were 
guilty  of  negligence  in  failing  properly  to 
Ice  the  car  containing  the  pears,  and  also 
of  unreasonable  delay  In  transportation,  re- 
inlting  in  the  decay  and  loss  of  the  fruit 
The  action  was  begun  by  the  Issuance  of  an 
ordinary  summons,  upon  which  a  return  by 
the  officer  making  this  service  was  indorsed 
as  follows:  "Came  to  hand  and  executed  by 
reading  the  process  to  S.  M.  Wene,  agent  of 
the  Atlantic  Coast  Line  Company,  and  to  M. 
H.  Llllard,  agent  of  the  Georgia  Railroad 
k  Banking  Company.  •  •  * "  trpon  the 
coming  in  of  the  declaration  the  plaintiffs 
In  error  filed  pleas  to  the  jurisdiction  of  the 
court  In  its  plea  the  Atlantic  Coast  Line 
Railroad  Company  averred  that  it  was  a 
foreign  corporation,  "created  under  the  laws 
Of  the  state  of  Virginia,  operating  its  lines 
of  railroad  In  the  states  of  Virginia,  North 
Carolina,  etc.,  and  wholly  outside  of  Tennes- 
see; that  its  principal  offices  were  located 
ontside  of  this  state;  that  S.  M.  Wene,  upon 
whom  service  of  the  summons  was  made, 
was  its  traveling  soliciting  agent,  and  was 
never  appointed  agent  for  the  company  in 
Davidson  county,  in  this  state;  that  the 
company  had  no  office  or  agency  in  David- 
son connty,  at  the  time  of  the  transaction 
out  of  which  the  plaintiff's  cause  of  action 
arose  or  since;  and  that  this  cause  of  action 
did  not  arise  within  the  state  of  Tennessee, 
nor  out  of  any  transaction  had,  in  whole  or 
in  part,  within  the  state  of  Tennessee." 

The  plea  of  the  Georgia  Railroad  &  Bank- 
ing Company  was  in  like  form  and  sub- 
stance, save  that  it  averred  that  it  was  a 
corporation  created  and  existing  under  and 
by  virtue  of  the  laws  of  Georgia;  that  its 
lines  of  railway  w»e  altogether  outside  of 
Tennessee;  that  its  principal  offices  were 
located  in  Augusta,  Oa.,  and  that  M.  H.  Lll- 
lard, upon  whom  service  was  made,  was  a 
traveling  soliciting  agent  of  the  company, 

U7  8.W.-«2 


and  was  never  appointed  the  agent  for  thi/ 
company  in  Davidson  county.  In  all  other 
essential  respects  the  plea  of  this  latter  com- 
pany was  similar  to  the  one  set  out  above/ 

Instead  of  demurring  to  these  pleas,  if  bad 
in  law,  the  plaintiffs  Joined  issue,  and  the 
case  was  heard  on  evidence  pertinent  there- 
to, resulting  in  a  Judgment  overniling  them 
and  putting  plaintiffs  in  error  to  trial  on 
defenses  involving  the  merits  of  the  case, 
which  resulted  in  a  verdict  and  Judgment 
adverse  to  them. 

If  the  trial  Judge  was  in  error  in  his  rul- 
ing on  these  pleas  on  abatement  this  is  de- 
terminative of  the  case,  and  there  will  be  no 
necessity  of  considering  the  numerous  other 
errors  assigned  upon  his  action  in  the  con- 
duct of  the  cause. 

Before  coming  to  the  question  of  law  rais- 
ed by  these  pleas,  it  is  proper  to  say  that 
the  averments  of  fact  contained  in  them  are, 
without  any  contradiction,  supported  by  the 
evidence  in  the  case.  It  Is  only  necessary  to. 
add  that  the  car  containing  the  pears  in 
question  was  received  from  a  connecting  car- 
rier by  the  Atlantic  Coast  Line  Railroad 
Company,  at  Richmond,  Va.,  and  by  that 
company  was  taken  over  its  own  lines  to 
Augusta,  Qa.,  where  it  was  delivered  into 
the  possession  of  the  Georgia  Railroad  Sc 
Banking  Company,  and  by  it  was  transport- 
ed over  its  lines  to  Atlanta,  Qa.,  whe.-e  it 
was  turned  over  to  the  custody  of  the  South- 
em  Railway  Company,  and  by  it  was  carried 
over  its  several  lines  to  Nashville,  the  point 
of  destination.  Upon  these  facts  the  ques- 
tion is:  Did  the  service  of  process  upon 
these  traveling  agents  bring  the  plaintiffs  in 
error  within  the  Jurisdiction  of  the  circuit 
court  of  Davidson  county,  and  authorize  a 
judgment  in  personam? 

The  answer  to  this  question  depends  alone 
upon  the  proper  construction  of  sections  1, 
2,  c.  226,  p.  386,  Of  the  Session  Acts  of  1887 
(sections  4643,  4544,  of  Shannon's  Code). 
Section  1  of  this  act  provides  that  any  for- 
eign cori>oration  "found  doing  business  in 
this  state  shall  be  subject  to  suit  here  to 
the  same  extent  that  corporations  of  this 
state  are  by  the  laws  thereof  liable  to  be 
sued,  so  far  as  it  relates  to  any  transaction 
had  in  whole  or  in  part  within  this  state,  or 
any  cause  of  action  arising  here,  but  not 
otherwise."  The  second  section  defines  what 
Is  meant  by  being  "found  doing  business  in 
this  state"  in  these  terms,  to  wit:  "Any 
corporation  having  any  transaction  with  per- 
sons, or  having  any  transaction  concerning 
any  property,  situated  in  this  state,  througlj 
any  agency,  whatever,  acting  for  it  wlthiu 
the  state,  shall  be  held  to  be  doing  business 
here,  within  the  meaning  of  section  L" 

We  are  at  a  loss  to  see  how,  by  the  most 
liberal  interpretation,  this  controversy  can 
be  brought  within  the  Jurisdictional  limits 
of  this  statute.  These  two  foreigu  corpora- 
tions had  no  transaction  with  any  person  or 


Digitized  by 


Google 


498 


117  SOUTHWBSTBEN  RBPORTEE. 


(Tenn, 


concerning  any  property  sitnated  in  this 
state,  through  any  agency  acting  for  them, 
or  either  of  them,  within  the  state.  Their 
transactions  were  with  persons,  or  corpora- 
tions, outside  the  state,  and  with  regard  to 
property,  at  the  time  of  these  transactions, 
far  beyond  the  borders  of  the  state.  The  At- 
lantic Coast  Line  Railroad  Company  had  its 
transaction  with  reference  to  this  property 
with  the  common  carriers,  from  whom  it  re- 
ceived and  to  whom  it  dellTered  this  car 
load  of  freight.  This  was  equally  true  with 
the  Georgia  Railroad  &  Banking  Company.    . 

This  act  of  1887  was  passed  for  the  pur- 
pose (Telephone  Company  v.  Turner,  88  Tenn. 
26S,  12  8.  W.  544)  of  remedying  a  defect  in 
our  corporation  acts,  pointed  out  In  Chicago 
&  Alton  Railroad  v.  Walker,  9  L«a,  475.  In 
that  case  it  was  held  that  the  Code  provi- 
sions, which  regulate  the  mode  in  which  cor- 
porations may  be  sued,  did  not  apply  to  the 
case  of  a  foreign  corporation  having  no  resi- 
dent agent,  or  local  office,  but  which  was 
alone  represented  by  a  traveling  agent,  not 
localized  in  this  state.  To  meet  this  appar^it 
hardship,  by  section  S  of  that  act  It  Is  pro- 
vided that  "process  may  be  served  upon  any 
agent"  of  a  corporation  found  within  the 
county  where  the  suit  is  brought,  "no  mat- 
ter what  character  of  agent  such  person 
may  be";  but  the  ^ect  of  this  section  is  nec- 
essarily limited  to  suits  against  foreign  cor- 
porations falling  within  the  letter  and  ^tlrit 
of  sections  1  and  2  of  the  act.  So  it  is,  wliUe 
authorizing  process  to  be  served  on  an  agent, 
whatever  liis  character  may  be,  yet  the  right 
of  bringing  foreign  corporations  into  the 
courts  of  this  state  is  circumscribed  by  the 
terms  of  sections  1  and  2  of  the  act 

It  is  true  that  it  was  held  in  SUte  v.  In- 
surance Company,  106  Tenn.  294,  61  S.  W. 
75,  that  "the  term,  or  phrase,  'doing  business' 
does  not  and  cannot  have  a  uniform  and  un- 
varying meaning,  but  is  governed  largely  by 
the  connection  and  in  view  of  the  object  of 
the  statute."  And  so  It  was  ruled  that  the 
Connecticut  Mutual  Insurance  Company, 
which  in  the  year  1894  recalled  Its  agents 
and  agencies  from  the  state,  and  from  that 
time  ceased  to  solicit  and  write  new  policies, 
was  not  doing  business  in  Tennessee,  so  as 
to  be  subject  to  a  privilege  tax  on  its  pre- 
mium receipts  from  policies  theretofore  is- 
sued, which  were  sent  by  mail,  or  otherwise, 
to  the  agents  of  the  company  outside  the 
state. 

But  we  see  no  room  for  speculation  as  to 
the  sense  In  which  the  terms  "doing  business 
in  this  state"  are  used  in  the  act  of  1887,  as 
the  second  section,  as  has  already  l>een  said, 
defines  those  terms,  and  thus  places  them  be- 
yond the  realm  of  debate. 

That  this  was  understood  by  the  court  In 
its  disposition  of  that  case  is  apparent,  from 
the  clear  line  of  distinction  which  the  opinion 
points  out  between  it  and  that  of  Insurance 
Company  t.  Qpratley,  99  Tenn.  322,  42  S.  W. 


145,  44  L.  R.  A.  442.  In  thU  latter  case  It 
appeared  that  the  insurance  company  liad  Is- 
sued its  policies  on  the  life  of  Spratley  be- 
fore  its  withdrawal  from  the  state,  liad  re- 
ceived preiAiums  on  these  policies  to  the  date 
of  bis  death,  and  thereafter  sent  a  special 
agent  into  the  state  to  examine  into  the  con- 
ditions under  which  the  policies  were  Issued, 
and,  upon  such  examination  having  been 
made  and  reported,  gave  authority  to  this 
agent  to  propose  a  compromise  to  the  bene- 
ficiary. Upon  these  facts  It  was  held  that, 
clearly  within  the  act  of  1887,  the  insurance 
company  was  "doing  business  in  this  state," 
and  that  service  of  process  on  this  special 
agent  gave  our  courts  Jurisdiction  over  the 
controversy  between  It  and  the  beneficiary  as 
to  its  liability  on  the  policies.  This  case  was 
subsequently  taken  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  and 
was  there  affirmed  by  an  opinion  reported  in 
172  U.  S.  602,  19  Sup.  Ct.  308,  43  L.  Ed.  560. 

The  contention  of  counsel  of  defendant  In 
error  that  this  suit  was  maintainable  seems 
to  be  based  on  two  propositions :  First,  that 
the  plaintiffs  In  error  were  associated  with 
other  railroads,  including  the  Southern  Rail- 
way Company,  In  something  like  a  partner- 
sbip  agreement,  under  the  name  and  style  of 
the  "AUantlc  Coast  Line  Dispatch,"  so  that, 
as  the  latter,  the  delivering  carrier,  had 
lines  within  this  state,  the  case  fell  within 
the  act  of  1887;  and,  second,  that  plaintltFs 
in  error,  having  agents  In  Tennessee,  with  of- 
fices at  Nashville,  soliciting  freight  for  their 
several  lines,  were  doing  business  in  this 
state  within  the  meaning  of  that  act,  so  as 
to  make  them  amenable  to  our  courts  by  the 
service  of  process  on  these  agents. 

As  to  the  first  proposition,  it  need  only  be 
said  that  there  is  nothing  in  the  record  to 
show  that  there  were  any  of  the  features  of 
a  partnership  in  this  association,  or  anything 
upon  which  the  doctrine  of  representation,  or 
of  principal  and  agent,  as  between  these  rail- 
roads, can  l>e  invoked.  Post  v.  Railroad,  lUS 
Tenn.  184,  52  S^  W.  301,  55  L.  R.  A.  481; 
United  States  v.  American  Bell  Telephone 
Co.  (C.  C.)  29  Fed.  17. 

Nor  do  we  think  thd  second  proposition, 
when  applied  to  the  facts  of  the  case,  sound. 
That  these  foreign  corporations  were,  in  a 
sense,  "doing  business"  in  this  state  througit 
their  traveling  soliciting  agents,  is  true;  and 
service  upon  the  latter  in  all  cases  falling 
within  sections  1  and  2  of  the  act  of  1887, 
which  we  '  are  considering,  would  probably 
bring  them  into  our  courts.  But  the  vice  in 
the  proposition  is  found  in  that  the  facts  al- 
leged in  the  pleas,  and  shown  in  the  evidence, 
put  the  case  outside  the  provisions  of  the 
statute,  as  we  have  already  undertaken  to 
establish.  Hence  it  is  tliat,  as  'Hhe  cause  of 
action"  did  not  arise  from  "any  transaction 
with  persons"  or  "concerning  any  pre^^erty 
situated  In  this  state  through  any  agency 
whatever  acting"  for  this  corporation  /"wlth- 
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in  the  state,"  service  on  these  agents  did  not 
glre  the  circuit  court  jurisdiction  of  the 
cause. 

It  would  have  been  otherwise  if ,  as  In  the 
case  of  St  Louis,  Iron  Mountain,  etc.,  Rail- 
way Company  t.  Bean,  at  September  term, 
1908  (no  opinion  filed),  these  agents  had  been 
connected  In  Davidson  county  with  the  trans- 
action out  of  which  the  cause  of  action  grew. 

It  results  that  the  petition  for  certiorari 
mast  be  granted,  the  Judgments  of  the  Court 
of  Civil  Appeals  and  of  the  circuit  court  be 
reversed,  and  the  case  dismissed. 

On  Rehearing. 

TMs  suit  Is  before  us  on  a  petition  for  a 
rehearing,  in  which  it  is  urged  that  the  con- 
struction we  have  given  to  chapter  226,  p. 
38C  of  the  Session  Acts  of  18S7,  is  so  nar- 
row that  It,  In  effect,  defeats  the  purpose  of 
this  legislation.    It  Is  Insisted  that,  realizing 
the  necessity  of  making  all  foreign  corpora- 
tions, which  had  agencies  of  any  character 
in  this  state,  subject  to  the  Jurisdiction  of 
our  courts,  this  act  was  passed.    The  argu- 
ment of  petitioner  Is  that  the  trend  of  mod- 
ern legislation  and  Judicial  opinion  has  been 
to  open  wide  the  doors  of  domestic  courts 
for  the  purpose  of  giving  suitors  redress  on 
all  claims  which  they  may  have  as  against 
a  foreign  corporation,  and  that  It  was  in  | 
view  of  this  the  statute  was  drafted,  and 
its  purpose  can  only  be  effected  by  giving 
it  a  liberal  interpretation.  There  is  no  doubt, ; 
in  construing  statutes,  that  it  Is  the  duty 
of  the  courts  to  give  effect  to  the  Intent  of 
the  lawmaking  power,  and  to  seek  for  that| 
Intent  In  every  legitimate  way;   but  It  Is' 
well    settled   that    this   Intention    must   be  j 
sought  primarily  in  the  language  of  the  act  | 
itself,  a's  the  presumption  is  that  the  Legis- 
lature has  selected  apt  words  for  the  ex- 1 
presslon   of   its   will.    The   necessary   effect 
of  this  is,  where  it  is  found  upon  examina- 
tion that  the  language  of  the  act  is  free  from  ; 
doubt  or  ambiguity,  and  expresses  an  Intel-! 
llgent  and  definite  meaning,  the  courts  are' 
bound  to  assume  that  this  meaning  is  that  I 
which  the  Legislature  had  in  mind.    To  such 
an  extent  has  this  rule  been  recognized,  that, 
though  the  court  Is  satisfied  some  other  or| 
different  meaning  was  behind  the  legislation, 
and  though  a  literal  interpretation  might  de-  j 
feat  what  was  well  understood  to  be  the, 
purpose  of  Its  enactment,  "still  the  explicit 
declaration  of  the  Legislature  Is  the  law, 
and  the  courts  are  not  at  liberty  to  depart 
from  it"    It  is  only  where  the  statute  Is 
ambiguous,  or  lacks  precision,  or  Is  fairly 
susceptible  to  two  or  more  Interpretations, 
the  Intended  meaning  of  the  act  "must  be 
(ought  by  the  aid  of  all  pertinent  and  ad-j 
misslble  considerations.    But  here,  as  before,  | 
the  object  of  the  search  Is  the  meaning  or  the 
Intention  of  the  legislation,  and  the  court  is  | 
not  at  liberty,  merely  because  It  baa  a  choice  | 


between  two  oonstructions,  to  substitute  for 
the  will  of  the  Legislature  Its  own  Ideas  as 
to  the  Justice,  expediency,  or  policy  of  the 
law."  Black  on  Interpretation  of  Laws,  36; 
United  States  v.  Fisher,  2  Cranch,  858,  2  L. 
Ed.  304;  Doe  V.  Consldine,  6  Wall.  458,  18 
L.  Ed.  869;  Woodbury  v.  Berry,  18  Ohio  St 
456;  Newell  Universal  Mill  Co.  v.  Muxlow, 
115  N.  X.  170,  21  N.  B.  1048;  Bradbury  v. 
Wagenhorst,  54  Pa.  180. 

So  it  Is,  however  tempting  the  field,  with  a 
view  of  ascertaining  the  trend  of  legislation 
in  other  states  upon  this  particular  subject. 
Into  which  we  are  invited  by  the  counsel  of 
petitioner,  and  uninteresting  aa  It  may  be  to 
confine  our  Investigation  to  the  examination 
of  the  statute  in  question,  for  the  purpose  of 
ascertaining  the  Intent  of  the  Legislature  In 
its  enactment,  we  are  satisfied,  under  the 
rules  above  Indicated,  it  Is  our  duty,  first  of 
all,  to  look  to  the  language  of  the  act  lu 
order  to  ascertain  Its  meaning,  and  it  is  only 
when  left  in  doubt,  after  having  done  this, 
we  would  be  permitted  to  go  afield  in  search 
of  aid  In  its  Interpretation. 

The  Insistence  In  the  present  case,  notwith- 
standing disclaimer  to  the  contrary,  we 
think,  comes  to  this,  that  a  nonresident  suit- 
or has  the  right  to  come  Into  one  of  our 
courts  and  seek  redress  from  a  foreign  cor- 
poration, against  which  he  happens  to  have 
a  claim,  and  subject  that  corporation  to  a 
judgment  In  personam  by  a  service  of  process 
upon  an  agent  found  In  this  state,  whatever 
may  be  the  character  of  that  agent's  repre- 
sentation, either  with  regard  to  his  princi- 
pal or  the  transaction  out  of  which  the  con- 
troversy arose.  There  Is  no  doubt  that  the 
plaintiff  in  this  case,  nonresident  though  be 
was,  had  he  found  property  of  either,  or 
both,  of  these  foreign  corporations  within 
the  jurisdiction  of  the  lower  court,  by  the 
process  of  attachment  issuing  under  other  and 
distinct  statutory  provisions,  could  have  pro- 
ceeded in  that  'court,  and  to  the  extent  of  the 
property  so  levied  upon  have  obtained  relief 
aa  against  one  or  both  as  the  case  might  be. 
But  this  record  is  one  In  which  a  personal 
judgment  is  sought,  and.  If  maintainable,  is 
so  alone  by  virtue  of  the  act  of  1887,  and  It 
was  In  construing  it  we  held  that  the  pleas 
to  the  jurisdiction,  interposed  by  these  plain- 
tiffs in  error,  should  have  been  sustained. 
It  was  said,  to  avail  himself  of  the  benefit 
of  this  act,  the  question  of  jurisdiction  hay- 
ing been  properly  raised,  that  the  plaintiff 
below  must  have  shown  tliat  his  controversy 
with  these  corporations  grew  out  of  a  "trans- 
action had  in  whole  or  In  part  within  this 
state,"  or  "a  cause  of  action  arising  here," 
and  we  held,  upon  the  facts  Incontrovertlbly 
established,  that  the  plaintiff  below  had  no 
transaction,  either  directly  or  otherwise, 
with  either  of  these  corporations  "concern- 
ing any  properties  situate  In  this  state 
through  any  agency  whatever  acting  for  It 
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within  the  Btate,"  and  that  "the  cause  of  ac- 
tion" sued  upon  did  not  arlav  here. 

We  repeat,  as  was  said  In  the  original 
opinion,  we  are  at  a  loss  to  nnderstand  how 
any  other  view  can  be  entertained  of  this 
controversy.  The  plaintiffs  in  error  were 
foreign  corporations,  In  law  and  In  fact 
Neither  one  had  any  transaction  with  the  de- 
fendants In  error  within  this  state,  or  con- 
cerning any  property  situate  in  the  state, 
through  any  agency  whatever  acting  for  it 
within  the  state;  nor  did  plaintiff's  cause 
of  action  arise  here.  Whatever  Injury  either 
of  them  Inflicted  upon  the  plaintiff  occurred 
outside  of  this  state.  If  by  failure  to  re-lce 
the  car  in  which  defendant's  pears  were 
being  transported,  or  if  in  negligent  delay 
In  forwarding  It,  the  fruit  was  either  dete- 
riorated or  destroyed,  these  acts  of  wrong 
were  committed  far  beyond  the  borders  of 
Tennessee.  While  It  Is  true  that  it  was  not 
ascertained  that  the  pears  were  In  a  worth- 
less condition  until  the  car  reached  Its  des- 
tination In  Nashville  and  were  there  Inspect- 
ed, yet  nevertheless,  whatever  grievance  the 
plaintiff  below  may  have  suffered  at  the 
hands  of  these  plaintiffs  In  error,  it  occurred 
outside  of  this  state.  It  was  this  grievance 
that  constituted  the  cause  of  action  of  the 
plaintiff  In  error. 

In  view  of  the  statute,  it  matters  not  that 
agents  of  these  corporations  were  found 
within  the  state  upon  whom  process  could 
l>e  served.  Their  presence  here  and  service 
of  process  upon  them  were  not  sufficient  to 
give  the  domestic  court  Jurisdiction.  The 
conditions  precedent  to  the  maintenance  of  a 
suit,  as  against  their  principals,  were  those 
prescribed  In  the  first  section  of  the  act,  the 
meaning  of  which  is  clearly  expressed  In  the 
second  section.  FaUing  in  meeting  these  es- 
sential conditions,  we  are  satisfied  that  this 
failure  was  necessarily  fatal  to  the  action. 

It  is  insisted,  however,  that  the  construc- 
tion which  we  give  to  this'  statute  works 
great  Inconvenience  to  the  owner  of  the  prop- 
erty injured  while  being  transported  over 
a  number  of  Independent,  but  connecting, 
lines  of  railway,  as  in  such  a  case  it  is  par- 
ticularly impossible  for  him.  In  the  begin- 
ning, to  fasten  the  responsibility  for  such  In- 
Jury  upon  any  one  of  these  railroads.  In  every 
case  where  the  bill  of  lading  stipulates  that 
each  one  of  the  carrying  roads  should  be  re- 
sponsible alone  for  the  injury  wlilcb  It  in- 
flicted In  transportation,  this  difficulty  will 
be  generally  experienced.  This  argument, 
however,  ab  inconvenlenti,  cannot  be  relied 
upon  to  aid  in  the  construction  of  this  stat- 
ute. Particularly,  however,  the  defendant  In 
error  Is  in  no  attitude  to  complain  in  this 
case,  because  upon  his  own  showing  he  had 
a  right  of  action  against  the  initial  carrier, 
which  might  have  been  sued  upon  in  his 
home  court)    By   his  testimony   it   api>ear8 


that  this  carrier,  in  violation  of  an  express 
direction  given  at  the  time  of  the  delivery 
of  the  goods,  routed  tb«m  over  lines  Other 
than  those  selected  by  the  consignor,  and 
provided  in  his  waybill  that  the  car  was  to 
be  Iced,  or  re-iced,  only  at  one  point,  while 
the  agreement  was  that  re-icing  was  to  be 
done  by  the  successive  carriers  whenever 
necessity  for  this  occurred.'  For  these  vio- 
lations of  instruction,  we  liave  no  doubt  that 
an  action  might  have  been  maintained.  Rail- 
road Co.  V.  Cabinet  Co.,  104  Tenn.  568,  68  S. 
W.  303,  50  L.  R.  A.  729,  78  Am.  St  Rep.  033. 


KITTEL  T.  STEGER. 
(Supreme  Court  of  Tennessee.    March  6,  1909.) 

1.  Public  Lanos  (f  170*)  — Statb  Lands  — 
Conflicting  Gbakts— Title. 

The  oldest  of  several  conflicting  grants 
carries  the  title. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  170.»]         ^^ 

2.  Advebse   Possession  (t  100*)— Colob  or 
Title— Title  Acquibed. 

Where  actual  possession  Is  taken  of  a  tract 
of  land  under  a  deed  conveying  land  by  a  defi- 
nite boundary,  the  possession  of  one  claiming 
under  the  deed  is  extended  by  construction  of 
law  to  the  limits  of  the  boundary  described, 
whether  the  claim  or  defense,  as  the  case  may 
be,  is  made  either  under  the  first  or  the  second 
section  of  the  act  of  1819  (2  Laws  1715-1820, 
p.  483,  c.  28). 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  647;   Dea  Dig.  t  100.*] 

3.  Advebse  Possession   (f   100*)— Colob  of 
Title— Title  Acquibed. 

Where  a  party  claiming  under  a  deed  con- 
veying land  by  definite  iMundaries  entered  into 
possession  of  land  within  the  boundaries,  and  in- 
closed a  few  acres,  and  maintained  such  inclo- 
sure  adversely  and  openly  for  more  than  seven 
years,  his  adverse  possession  extended  to  the 
limits  of  the  boundaries. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  547;   Dec.  Dig.  i  100.*] 

4.  LiMrrATioN  or  Actions  (J  5*)- Liitrr.v- 

nONS    APPLICABLE  —  ACTION    10    RECOVEB 

Real  Pbopebtt. 

Section  2  of  the  act  of  1819  (2  Laws  1715- 
1820,  p.  483,  c.  28),  embodied  in  Code  1858,  t 
2765,  limiting  the  time  of  actions  for  land  to 
seven  years  after  the  accrual  of  the  cause  of 
action,  when  considered  in  coimection  with  sec- 
tion 1  of  the  act,  embodied  in  Code  1858,  H 
2763,  2764,  providing  that  seven  years'  ad- 
verse possession  of  land  vests  title,  etc.,  only 
bars  the  remedy,  withont  barring  the  right  \  and 
an  unregistered  deed  is  good,  as  supporting  a 
defensive  right  under  the  section,  notwithstand- 
ing Acta  1895,  p.  54,  c.  88,  amending  Code  185& 
§1  2763,  2764,  providing  for  the  recording  of 
conveyances  under  which  land  is  claimed  under 
adverse  possession. 

[Ed.  Note.— For  otbet  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  i  5.*] 

Error  to  Circuit  Court,  "Van  Bnren  County; 
Joseph  C.  Higglns,  Judge. 


*Wot  otliar  cues  m«  urn*  topic  and  section  NUMBER  In  Dec  k  Am.  Digs.  U07  to  dats,  *  Beportw  Indezts 
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AtrUon  by  T.  M.  Steger,  trnstee,  against 
Uatllda  O.  KIttel.  Tbere  was  a  judgment 
for  plaintiff,  and  defendant  brings  error.  Be- 
Teraed  and  rendered. 

The  following  la  the  map  referred  to  In  the 
opinion: 


soutb  with  said  line  150  poles  to  the  begin- 
ning. 

The  general  issue  was  interposed  by  the 
defendant  below,  who  is  the  plaintiff  in  er- 
ror here. 

The  case  was  tried  before  Hon.  Joseph  01 


'"""Tr 


R«(«rane«: 
Z.— Land    coTered    by    Utlsatlon. 
In    caie   of    T.    M.    Steser, 
Tnutee,  t.  KIttel. 
Boondad:    North  and  aaat  by  Be* 

creek  and  Olade  creek. 
Bonnded:    Soutli  by  lontll  bound- 
ary ot  grant  No.  9,M0. 
Bounded:    West  by  weet  boundary 
ot  (rant  No.  6.m. 


put  Shoirtas  RelattT*  Iioeatlon  of 
GranU  6,W8-»,«»  and  11,070,  and 
Location  o(  ImproTements  mad* 
by  James  Seala  and  Otben  la- 
aide  ot  Orant  No.  t,«W. 

Reference  Notes: 
L— Old  place  settled  by  Jobn  W. 

Seals  prior  to  1846. 
1— Old    field    aztendlns    east    of 

grant  No.  11,070. 
t.— Old    place    settled    by    Jamei 

Seals  prior  to  1846. 
4.— Old   field   cleared  by   Jobn   A. 

Seals  about  1848. 
I.— Old    field    cleared    by    James 

Seals  prior  to  1840. 
(.—Old  place  settled  by  Jobn  W. 

Seals  prior  to  1860. 
T.— Old  field  cleared  about  1836. 
B.— Bam.        H.H.H.— Houses. 
K.— New  field  cleared  by  Kittel. 


Henry  H.  IngersoU,  for  plaintiff  In  error. 
Janes  M.  Brady  and  W.  T.  Smith,  for  de- 
fendant in  error. 

NEIIJ,  J.  This  is  an  action  ot  ejectment, 
brought  in  the  circuit  court  of  Van  Buren 
ooDuty,  to  recover  about  200  acres  of  land  de- 
Krlbed  as  follows:  Beginning  at  a  stake 
painted  white,  where  the  west  boundary  line 
ot  grant  No.  6,808  to  J.  A.  Ltme  for  1,000 
acres  crosses  the  south  boundary  line  of 
grant  No.  9,209,  granted  to  James  and  O.  H. 
P.  Seals  for  1,000  acres,  and  running  thence 
east  to  the  said  Seals  line  22  poles  to  the 
center  of  Glade  creek;  thence  down  said 
creek  as  It  meanders  to  its  mouth;  thence 
down  Bee  creek  as  it  meanders  to  the  west 
bonndary  line  of  grant  No.  6,808;    thence 


Hlggins,  circuit  Judge,  who,  at  the  request 
of  the  parties,  reduced  his  findings  of  fact 
and  law  to  writing,  and  the  case  comes  be- 
fore us  on  these  findings;  there  being  no 
bill  of  exceptions. 

It  is  unnecessary  to  set  out  these  findings 
in  full.  We  shall  give  only  the  substance  of 
them,  so  far  as  they  affect  the  questions  now 
before  the  court  for  disposition. 

His  honor  rendered  Judgment  on  these 
findings  In  favor  of  the  plaintiff  below. 

From  this  Judgment  the  defendant  below 
brought  the  case  to  this  court  by  writ  of  er- 
ror, and  has  here  assigned  errors.  In  what 
we  shall  hereafter  say  we  shall  dispose  of 
these  various  errors  assigned  as  far  as  may 
be  necessary. 

In  order  that  the  findings  referred  to  may 


Digitized  by 


Google 


602 


117  SOUTHWESTERN  REPORTER. 


(Tenn. 


be  more  easily  and  fully  understood,  we  at- 
tach to  this  opinion  a  map,  which  we  find 
with  the  brief  of  the  counsel  for  defendant 
In  error.  Its  accuracy  is  not  questioned  by 
counsel  for  plaintiff  in  error,  and  it  presents 
the  controversy  more  plainly  and  simply  than 
does  the  blue  print  found  in  the  record. 

From  section  1  of  the  findings  it  appears 
that  the  Groves  grant  was  the  oldest  of  the 
three  grants  mentioned,  and  hence  carried  the 
better  title,  or,  as  we  should  more  properly 
say,  the  title.  It  also  appears  from  this 
finding  that  the  grantees  under  the  Seals 
grant.  No.  9,209,  tolled  the  title,  or  drew  to 
themselves  the  title,  carried  by  the  Oroves 
grant,  to  the  extent  of  the  boundaries  of  said 
grant  No.  9,209;  that  grant  lying  wholly 
within  the  Groves  grant  It  is  also  apparent 
from  this  finding  that  the  land  In  controversy 
in  the  present  case  lies  wholly  within  both 
the  Groves  grant  and  the  said  Seals  grant 
No.  9,209,  and  therefore  that  the  grantees 
under  No.  9,209  became  the  owners  of  the 
title  to  the  land  here  in  controversy. 

From  sections  2,  3,  10,  and  11  of  the  find- 
ings It  is  apparent  that  the  defendant  in  er- 
ror and  those  under  whom  he  claims  tolled 
the  Seals  title  to  the  land  in  controversy  in 
the  present  case,  since  It  is  found  as  a  fact 
that  his  predecessors  In  title  held  adverse 
possession  for  more  than  seven  years  under 
deeds  purporting  to  convey  a  fee  of  a  large 
body  of  lands,  including  the  small  boundary 
In  controversy.  It  is  immaterial  that  the 
actual  possession  (house,  or  fenced  field,  as 
the  case  may  be)  was  not  on  what  is  now  the 
disputed  land,  inasmuch  as  the  rule  is  un- 
doubted that,  where  an  actual  possession  is 
placed  upon  a  tract  of  land  covered  by  a 
deed  or  other  instrument  purporting  to  con- 
vey land  by  a  definite  boundary,  the  posses- 
sion of  one  claiming  under  such  instrument  is 
extended  by  construction  of  law  to  the  lim- 
its of  the  boundaries  described  In  the  instru- 
ment This  is  true,  whether  the  claim,  or 
defense,  as  the  case  may  be,  is  made  either 
under  the  first  section  or  the  second  section 
of  the  act  of  1819  (2  Laws  1715-1820,  pp. 
482,  483,  c  28).  Llebei-man  v.  Clark,  114 
Tenn.  117,  and  authorities  cited  and  discuss- 
ed on  pages  132  to  141,  inclusive,  85  S.  W. 
258,  69  L.  R.  A.  732.  And  among  these  par- 
ticularly see  Green  v.  Cumberland  Coal  & 
Coke  Co.,  110  Tenn.  85,  72  S.  W.  459;  Mans- 
field V.  Northcut,  112  Tenn.  536,  80  S.  W.  437, 
See,  also,  Jones  v.  Perry,  10  Yerg.  59,  30  Am. 
Dec.  430;  Rutherford  v.  Franklin,  1  Swan, 
321;  Brown  v.  Johnson,  1  Humph.  261; 
Pickens  v.  Delozier,  2  Humph.  400;  Ramsey 
V.  Monroe,  8  Sneed,  329;  Bon  Air  Coal  Co. 
V.  Parkes,  94  Tenn.  263,  29  S.  W.  130;  Turn- 
age  v.  Kenton,  102  Tenn.  328,  52  S.  W.  174. 

It  is  clear,  from  the  fourth,  fifth,  sixth, 
and  eighth  findings,  that  although  the  title 
papers,  under  which  plaintiff  In  error  and 
her  predecessors  in  title  claim,  in  fact  cover- 
ed the  land  in  controversy,  yet  that  the  pos- 
session taken  and  dominion  really  exercised 


thereunder  only  extended  to  the  creek  as  the 
western  limit  thereof,  and  did  not  cover  the 
land  in  controversy. 

From  what  has  already  been  said,  it  fol- 
lows that  defendant  in  error  and  his  prede- 
cessors in  title  bad  by  operation  of  the  stat- 
ute of  limitations  acquired  the  title  to  the 
land  In  controversy,  and  that  this  was  the 
status  in  1899,  when  the  plaintiff  in  error  es- 
tablished an  adverse  possession  upon  said 
land  at  the  point  marked  K  on  the  map.  De- 
fendant in  error  and  his  predecessors  in  title 
had  not  only  tolled  the  Groves  title  as  to 
this  land,  but  had  as  to  it  nullified  the  inter- 
vening Lane  grant.  No.  6,808,  under  wbicli 
plaintiff  In  error  claims. 

With  the  title  In  this  situation,  it  appears 
from  the  seventh  and  ninth  sections  of  the 
findings  that  the  plaintiff  in  error  establish- 
ed a  possession  at  K  within  the  land  now  in 
controversy,  by  inclosing  four  acres,  and 
maintained  ttiat  Inclosure  adversely  and  open- 
ly for  more  than  seven  years,  before  action 
brought 

The  first  question  that  arises  at  this  point 
is  whether  the  adverse  possession  extended 
beyond  the  limits  of  the  inclosure  to  the 
boundaries  set  out  In  the  deed  claimed  un- 
der, or  whether  it  was  confined  to  the  in- 
closure. 

It  appears  from  the  fifth,  seventh  and  ninth 
findings  that  the  plaintiff  in  erlror  claimed 
adverse  possession  under  the  Carpenter  deed, 
made  In  March,  1887.  That  deed  covered  the 
lands  in  controversy.  The  Inclosure  at  K 
lay  within  this  deed,  and  we  are  of  the  opin- 
ion that  adverse  possession  extended  to  the 
limits  of  the  deed,  and  so  covered  all  of  the 
land  sued  for  in  the  present  case. 

The  Carpenter  deed,  however,  was  not  reg- 
istered. This  brings  us  to  the  next  Inquiry ; 
that  is,  whether  the  fact  of  nonregistration 
prevented  plaintiff  in  error,  defendant  below, 
from  relying  upon  the  deed  under  the  second 
section  of  chapter  28  of  the  Acts  of  1819  (2 
Laws  1715-1820,  p.  483),  in  full  defense  of 
the  action  brought  by  defendant  in  error  for 
the  recovery  of  the  land. 

We  are  of  the  opinion  that  It  did  not.  The 
contrary  view  is  based  on  chapter  38,  p.  54, 
of  the  Acts  of  1895.  This  act  declared  that 
section  2763  of  the  Code  of  1858  (Shannon's 
Code,  §  4456)  should  be  amended  by  adding, 
at  the  end  of  the  section,  the  following  lan- 
guage :  "But  no  title  shall  be  vested  by  virtue 
of  such  adverse  possession,  unless  such  convey- 
ance, devise,  grant  or  other  assurance  of  ti- 
tle, shall  have  been  recorded  in  the  register's 
office  for  the  county  or  counties  in  which  the 
land  lies  during  the  full  term  of  said  seven 
years'  adverse  possession." 

The  second  section  of  the  act  declared  that 
section  2704  of  the  Code  of  1858  (Shannon's 
Code,  §  4457)  should  be  amended  by  inserting 
in  that  section,  after  the  words  "in  posses- 
sion." the  following  words:  "Under  recorded 
assurance  of  title." 
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The  two  sectlona  of  the  Code  above  refer- 
red to  are  as  follows : 

Section  2763  reads: 

"A117  person  having  bad,  by  himself  or 
those  throngh  whom  he  claims,  seven  years' 
adverse  possession  of  any  lands,  tenements,  or 
hereditaments,  granted  by  this  state,  or  the 
state  of  North  Carolina,  holding  by  convey- 
ance, devise,  grant,  or  other  assurance  of 
title,  purporting  to  convey  an  estate  in  fee, 
without  any  claim  by  action  at  law  or  in 
equity,  commenced  within  that  time  and  ef- 
fectually prosecuted  against  him,  is  vested 
with  a  good  and  Indefeasible  title  In  fee  to 
the  land  described  in  his  assurance  of  title." 

Section  2764  reads: 

"And  on  the  other  hand  any  person,  and 
those  claiming  under  him,  neglecting  for  the 
said  term  of  seven  years  to  avail  themselves 
oC  the  benefit  of  any  title,  legal  or  equitable, 
by  action  at  law  or  in  equity,  efFectually 
prosecuted  against  the  person  in  possession, 
as  in  the  foregoing  section,  are  forever  bar- 
red." 

The  next  section  (2765)  reads: 

"No  person,  or  any  one  claiming  under 
him,  shall  have  any  action,  either  at  law  or 
in  equity,  for  any  lands,  tenements,  or  here- 
ditaments, but  within  seven  years  after  the 
right  of  action  has  accrued." 

Owing  to  the  great  similarity  between  sec- 
tions 2764  and  2765 — indeed,  their  apparent 
Identity  in  substance  and  legal  efTect — both 
have  been  supposed  to  refer  to  and  cover  the 
defense  allowed  under  the  second  section  of 
chapter  28  of  the  Acts  of  1819.  This  view 
has  been  current  to  a  considerable  extent 
among  the  members  of  the  bar  of  the  state, 
and  has  appeared  in  several  of  our  cases. 
Ttiis  is,  liowever,  a  mistaken  view.  A  resort 
to  the  original  act  shows  tlut  section  2764 
was  taken  from  the  first  section  of  the  act, 
while  section  2765  was  taken  from  the  sec- 
ond section  of  the  act.  Sections  2763  and 
2764  are  to  be  construed  together;  the  first 
of  these  barring  the  right,  and  the  second 
barring  the  remedy.  Section  2765,  taken 
from  the  second  section  of  the  act  of  1819, 
simply  bars  the  remedy.  It  does  not  bar  the 
right.  The  second  section  of  the  act  of  1819 
seems  to  have  been  construed  in  our  earlier 
cases  as  having  a  broader  scope  than  the 
first  section;  that  is,  as  applying  to  a  larger 
class  of  cases.  Wallace  v.  Haunum,  1  Humph. 
443,  450,  451,  452,  34  Am.  Dec.  659.  And  see 
Brown  v.  Johnson,  1  Humph.  26L  In  Wal- 
lace V.  Hannum  the  great  similarity  between 
the  provisions  of  the  two  sections  Is  referred 
to  and  commented  on ;  but  It  is  held  that, 
notwithstanding  their  great  similarity,  they 
are  in  fact  different.  As  Illustrating  the 
broad  scope  of  the  second  section  of  the  act 
of  1819,  see  the  following,  which  we  add,  not 
as  a  full,  but  only  a  partial,  list  of  the  cases 
bearing  on  the  point,  viz. :  Dunlap  v.  Glbbs, 
4  Yetg.  04;  Neai  t.  East  Tenn.  College,  6 
Yerg.  190;  Jones  v.  Perry,  supra;  Brown  v. 
Jolinson,  aapra ;  Wallace  v.  Hannum,  supra ; 


James  v.  Patterson,  1  Swan,  311,  55  Am.  Dec. 
737;  Rutherford  v.  Franklin,  supra;  Ram- 
sey r.  Monroe,  3  Sneed,  329;  Dtleriwetber  v. 
Vaulx,  6  Sneed,  307;  Haynes  v.  Jones,  2 
Head,  372;  Sims  v.  Eastland,  3  Head,  368; 
Sharp  T.  Van  Winkle,  infra ;  Bon  Air  Goal 
Company  t.  Parkes,  94  Tenn.  263,  29  S.  W. 
130;  Sanders  v.  Everett,  3  Tenn.  Ch.  520, 
524.  And  compare  Chilton  v.  Wilson,  9 
Himiph.  399  et  seq. 

We  have  made  a  very  extensive  examina- 
tion of  our  authorities  for  the  purpose  of 
discovering  how  section  2765  has  been  refer- 
red to.  In  most  of  the  cases  the  court  speaks 
generally,  even  since  the  enactment  of  the 
Code  of  1858,  simply  of  the  second  section 
of  the  act  of  1819,  without  referring  to  the 
section  of  the  Code  supposed  to  embody  it; 
but  we  find  that  Mr.  Justice  Cooper,  who  was 
one  of  the  compilers  of  the  Code,  in  his  edi- 
tion of  the  Tennessee  Reports,  uniformly 
refers  in  his  headnotes  to  section  2765  as  em- 
bracing the  second  section  of  the  act  of  1819. 
See  the  syllabus  in  Dyche  v.  Gass,  3  Yerg. 
397;  Dunlap  v.  Glbbs,  supra;  Neal  v.  East 
Tennessee  College,  supra;  Ramsey  v.  Mon- 
roe, 3  Sneed,  329 ;  Lincoln  v.  Purcell,  2  Head, 
142,  73  Am.  Dec.  196.  He  indicates  the  same 
view  in  the  text,  in  a  general  way,  in  the 
case  of  Sharp  v.  Van  W^inkle,  12  Lea,  at 
pages  18  and  19.  See,  also,  remarks  in  San- 
ders V.  Everett,  8  Tenn.  Ch.  524.  In  Mulloy 
V.  Paul,  2  Tena  Ch.  156,  158,  he  refers,  on 
the  latter  page,  to  sections  2763  and  2764  as 
covering  the  first  section  of  the  act  of  1819, 
and  to  section  2765  as  covering  the  second 
section  of  that  act.  See,  also,  Erck  v.  Church, 
87  Tenn.  575,  579,  11  S.  W.  794,  4  L.  R.  A. 
641,  to  same  effect.  Our  conclusion,  there- 
fore, is,  as  above  indicated,  that  the  act  of 
1895  did  not  have  any  effect  upon  section 
2765.  It  did  not  purport  in  terms  to  amend 
that  section,  and  no  effect  was  produced  up- 
on it  by  the  amendment  of  section  2764. 

It  may  seem  anomalous  that  an  unregister- 
ed deed  could  not  be  used  under  section  2763, 
and  yet  might  be  good  as  supporting  a  de- 
fensive right  under  section  2765.  However, 
this  precise  state  of  the  matter  was  contem- 
plated in  Jones  v.  Perry,  supra.  At  the  same 
time  that  case  was  decided  the  court  had  not 
yet  determined,  as  it  subsequently  did  in  the 
case  of  Stewart  v.  Harris,  2  Swan,  656,  that 
an  unregistered  deed  would  be  operative  un- 
der the  first  section  of  the  act  of  1819,  .but 
held  that  question  in  reserve.  Considering 
such  matter,  the  court  said  in  that  case: 

"The  possession  having  been  proved,  the 
next  question  is,  how  and  against  whom  does 
it  operate?  The  deed  executed  by  the  Joneses 
to  the  Steels  was  dated  on  the  23d  of  May, 
1826,  and  registered  the  25th  of  February, 
1829.  This  suit  was  commenced  the  24th  day 
of  February,  1835.  Seven  years  did  not 
elapse  from  the  time  the  deed  was  registered 
up  to  the  time  of  the  commencement  of  the 
suit.  Whether,  therefore,  the  first  section  of 
the  act  of  limitation  of  1819  (chapter  28)  will 


Digitized  by 


Google 


604 


U7  SOUTHWBSTERN  REPORTER. 


Crenn. 


operate  to  bar  the  complainant's  claim  Is  a 
question  of  some  doubt,  and  which  It  Is  not 
necessary  to  decide.  We  shall  therefore  con- 
sider the  case  In  reference  to  the  second  sec- 
tion of  said  act." 

The  court  thereupon  proceeded  to  hold  that 
the  defense  was  good  under  the  second  sec- 
tion.   10  Xerg.  81,  82. 

What  was  said  by  the  court  upon  this  sub- 
ject In  Byrd  t.  Phillips,  120  Tenn.  14,  29,  30, 
111  S.  W.  1109, 1118,  was  merely  inadvertent, 
and  is  not  to  be  held  as  In  conflict  with  the 
present  oplnloa 

It  results  that  the  judgment  of  the  court 
below  must  be  reversed,  and  Judgment  enter- 
ed here  in  favor  of  the  plalntlfT  In  error  on 
the  merits  of  the  cause,  and  for  the  costs. 


P.  &  M.  J.  BANNON  T.  JACKSON  et  al. 
(Supreme  Court  of  Tennessee.     Dec.  4,  1908.) 

1.  CONTBACTS    (S  284*)— BUILDINO    CoRTRAOTS 
— CONSTBUOnON. 

A  stipulation  in  a  building  contract  that  no 
work  stiall  be  considered  extra  unless  a  written 
order  for  the  same  ehaJl  have  been  given  to  the 
contractor  by  the  architect,  defeats  a  recovery 
for  estra  worlt  unless  the  contractor  first  re- 
ceived the  architect's  written  order  therefor,  un- 
less the  owner  or  his  authorized  agent  waived 
written  orders. 

[Ed.   Note.— For  other  cases,   see  Contracts. 
Cent.  Dig.  |  1316;    Dec.  Dig.  »  284.»] 

2.  CONTKACTS   (}  243*)— BUILDIWO   CORTBACTO 
— OONSTBUCTIOR. 

A  stipulation  In  a  building  contract  that 
no  work  shall  be  considered  extra  unless  a  writ- 
ten order  for  the  same  shall  have  been  given  to 
tte  contractor  by  the  architect  Is  not  so  modi- 
fied by  a  provision  making  the  architect  the  su- 
pervisor of  the  building,  with  authority  to  or- 
der and  direct  In  its  construction,  that  the  own- 
er is  bound  by  an  oi-al  order  of  the  architect  for 
extra  work:  the  architect  being  the  agent  of 
the  owner  for  the  purposes  of  the  contract  as 
limited  by  its  provisions. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Dec.  Dig.  I  248.*] 

8.  ConiBAOTB  (I  284*)- BuitwRo  Cortbaois 

— Cebtiticate  op  Abohiteot— Necessity. 
A  stipulation  in  a  building  contract  that 
in  case  of  payment  a  certificate  shall  be  ob- 
tained from  the  architect,  reciting  that  the  work 
has  been  done  In  accordance  with  the  specifica- 
tions and  that  the  payment  is  due,  makes  the 
certificate  of  the  architect  a  condition  precedent 
to  the  maintenance  of  a  snit  for  compensation, 
in  the  absence  of  a  showing  of  a  fraudulent, 
malicious,  or  unreasonaWe  refusal  to  issue  the 
certificate,  or  a  waiver  of  the  condition,  or  in- 
ability of  the  contractor  to  obtain  the  certificate 
by  some  cause  over  which  he  has  no  control. 

[Ed.    Note.— For   other  cases,   see   Contracts, 
Cent.  Dig.  SI  1308-1315;   Dec.  Dig.  g  284.*] 

4.  Eqtjitt  (S  296*)— Rights  of  Pabtibs-Sit- 
uation  at  cohuenceuent  of  suit. 

The  rights  of  the  parties  to  a  chancery  suit 
are  determined  by  the  facts  existing  at  the 
commencement  of  the  suit,  unless  something  lias 
since  occurred  affecting  the  matter  in  issae, 
which  the  court  may  consider,  if  presented  by  a 
supplemental  pleading. 

[Ed.  Note.— For  other  cases,  see  Eqnity,  Cent 
Dig.  §  586;    Dec.  Dig.  g  296.*] 


8.  Bquitt  (i  206*)— BmLDiHo  Oohtbaots— 

Actions. 

Where  the  bill,  by  a  contractor  in  a  boild- 
ing  contract  requiring  presentation  of  tlie  cer- 
tificate of  the  architect  as  a  condition  precedent 
to  the  maintenance  of  a  suit  for  compensation, 
made  no  reference  to  the  certificate  and  offered 
no  excuse  for  failing  to  ohtain  it,  and  tile 
answer  offered  as  a  ground  for  resisting  re- 
covery the  failure  to  obtain  the  certificate,  the 
contractor  could  not  rely  on  a  certificate  sub- 
sequently obtained,  unless  brought  forward  by 
a  supplemental  bill. 

[Bid.  Note.— For  other  cases,  see  B<quity.  Cent. 
Dig.  J  586;    Dec.  Dig.  8  296.*] 

6.  CORTBAOTS  (§   198*)— BUELDINO  OORTBACTB 

—Liability  of  Owreb. 

A  stipulation  In  a  building  contract  that 
the  owner  will  not  be  responsible  for  any  dam- 
age which  the  contractor  may  sustain  in  ma- 
terial or  work  at  the  hands  of  any  other  con- 
tractor relieves  the  owner  from  liability  for 
damages  sustained  by  the  contractor  through  the 
negligence  of  other  Independent  contractors  of 
the  owner. 

_[Ed.   Note.— For  other  cases,   see   Contracts. 
Dec.  Dig.  ^  198.*] 

7.  PaTMERT    (I    48*)— IltMJKD    CORTBACTB  — 

Pabtiai,  Payment. 

A  mere  payment  of  a  part  of  a  claim,  for 
which  the  party  making  the  payment  is  not 
liable,  is  not  an  implied  promise  to  discharge 
the  remainder  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Payment 
Dec.  Dig.  i  48.*] 

8.  CONTBAOTB  (J  305*)- BUILDIRO  Cortbacxb 

— Waivee  of  Pbovisiorb. 

Where  a  building  c<Hitract  stipnlated  that 
the  owner  should  not  be  responsible  for  any 
damage  which  the  contractor  might  sustain  at 
the  hand  of  any  other  contractor,  a  payment 
by  the  owner  of  a  part  of  a  claim  of  the  con- 
tractor for  damages  through  the  negligence  of 
another  contractor  was  not  a  waiver  of  th« 
contract  provision. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent.  Dig.  {{  1467-1475;    De&  Dig.  |  305.*] 

Appeal  from  Chancery  Court,  Davidson 
County;    John  Allison,  Chancellor. 

Suit  by  P.  &  M.  J.  Bannon  against  W.  H. 
Jackson  and  others.  From  a  decree  dismiss- 
ing the  bill,  complainants  appeal.    Affirmed. 

E.  A.  Price  and  Ryan  &  Cain,  for  appd- 
>  ants.    Hill  McAlister,  for  appellees. 

BEARD,  0.  J.  The  late  W.  H.  Jackson 
and  Howell  B.  Jackson,  the  owners  of  a  life 
estate  in  a  lot  in  Nashville,  contracted  with 
various  parties  for  the  erection  on  it  of  a 
large  business  bouse.  The  complainants,  P. 
&  M,  J.  Bannon,  under  the  name  and  style 
of  the  Louisville  Fireproof  Construction 
Company,  on  the  22d  of  September,  1893, 
entered  Into  articles  of  agreement  with  the 
owner  to  furnish  and  place  in  the  building 
the  flreprooflng  required. 

By  the  first  article  of  this  agreement,  the 
complainants  undertook  that  they  would 
"well  and  satisfactorily  erect,  finish,  and  de- 
liver in  a  true  and  workmanlike  manner  the 
flreprooflng  materials  required  in  the  erec- 
tion and  completion  of  the  new  stores,  offices, 
and  apartments,  •  •  •  agreeably  to  the 
plans,  detailed  drawings,  and  speciflcatlona. 


•For  otier  carci  see  same  topic  and  section  NUMBER  In  Dvt.  *  Am.  Diss.  1S07  to  dat«,  *  Bqwrtw  IndszaS 
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prepared  for  the  said  work,  *  •  *  to  the 
■atUfactlon  and  under  the  direction  and  per- 
8<Hial  saperrlsion  of  the  architects.    *    •    •  " 

The  second  article  stipulated  for  the  pay- 
ment of  the  snm  of  $13,850  for  this  work 
1)7  the  owners,  but  with  the  proviso  "that 
in  each  case  of  said  payment  a  certificate 
shall  he  obtained  from  and  signed  by  H. 
J.  Dudley  &  Son,  architects,  to  the  effect 
the  work  Is  done  in  strict  accordance  with 
the  drawings  and  specifications  and  that  they 
consider  the  payment  properly  due." 

The  third  article  provided  that  the  owners 
at  any  time  during  the  progress  of  the  work 
might  require  alterations,  deviations,  addi- 
tions to,  or  omisslona  from  "the  said  con- 
tract. •  •  •  and  the  same  sliall  in  no 
way  injurlonsly  aftect  or  make  void  the  con- 
tract; bat  the  difference  for  the  work  omit- 
ted shall  be  deducted  from  the  amount  of  the 
contract  by  fair  and  reasonable  valuation, 
and  for  additional  work  required  in  altera- 
tions, as  provided  and  hereafter  set  forth  in 
article  6." 

Article  6  la  In  these  words: 

"Xo  new  work  of  any  description  done  on 
the  premises,  or  any  work  of  any  kind  what- 
soever, shall  be  considered  extra,  unless  a 
written  order  for  the  same  shall  have  been 
given  to  the  contractors  by  the  architects, 
and  their  signatures  obtained  thereto." 

The  seventh  article  in  substance  and  ef- 
fect provided  that  the  owner  should  not  in 
any  manner  be  held  responsible  for  any  loss 
or  damage  which  the  complainants  might 
■astain  in  material  or  In  work  at  the  hand 
of  any  other  contractor  upoo  this  building. 

The  work  coveted  by  this  contract  was  be- 
gun by  the  complainants  soon  after  the  date, 
and  was  finished  by  them  in  Jane  or  July, 
1885,  and  immediately  thereafter  they  pre- 
sented an  account  of  the  amount  that  they 
dalmed  to  be  due  them  to  W.  H.  Jackson,  who, 
hy  the  death  of  H.  E.  Jackson,  which  occur- 
red daring  the  progress  of  the  work;  was  the 
sorviving  owner.  This  account  was  not  ac- 
companied with  a  certificate  from  the  archi- 
tects, as  required  by  the  second  article  of 
the  contract  It  embraced  Items  of  extra 
work  aggregating  |5310.  Payment  being  re- 
fused, the  present  bill  was  filed,  seeking  a 
recovery  for  those  amounts,  as  weU  as  for 
$808,  which  they  claimed  to  be  due  them  for 
damages  they  had  sustained  in  their  work 
and  materials  at  the  hands  of  other  contract- 
ors on  this  building,  which  It  was  Insisted  by 
them  the  owners  vrere  obligated  to  pay. 

In  their  biU  the  complainants  admit  that 
the  extra  work  embraced  In  their  account 
was  done  without  written  orders  from  the 
ardiltects  of  the  owners;  but  they  allege 
that  they  did  it  by  their  direction,  and  that 
ttey,  and  their  representative,  who  was  look- 
ing after  the  filling  of  their  contract  on  this 
bnlUUng,  were  assured  by  H.  J.  Dudley,  the 
senior  of  this  firm  of  architects,  that  writ- 
ten orders  in  strict  compliance  with  the  re- 
toiiement  of  artlde  6  of  the  contract  had 


been  or  would  be  prepared  by  him  and  de- 
livered to  the  complainants,  but  that  the  de- 
mands for  these  written  orders  were  con- 
stantly evaded  by  him  and  his  firm.  While 
it  is  alleged  in  the  bill  that  during  the  prog- 
ress of  the  work  H.  J.  Dudley  uniformly  rec- 
ognized the  obligation  of  the  owners  to  pay 
for  this  work  as  outside  the  contract,  and 
by  Ilia  promise  to  give  them  orders  in  writ- 
ing covering  this  extra  work  lulled  complain- 
ants into  security,  yet  after  the  completion 
of  all  the  work  the  architects  and  the  defend- 
ants denied  the  liability  of  the  latter  for  the 
same. 

To  this  bill  an  answer  was  filed  by  W.  H. 
Jackson,  as  well  as  the  other  defendants,  In 
which  It  was  denied  that  the  several  items 
claimed  as  extra  work  by  the  complainants 
were  in  fact  such;  but,  on  the  contrary,  it 
was  averred  that  each  one  of  these  items  was 
included  In  the  original  contract  with  com- 
plainants. It  was  further  denied  that  the 
architect,  H.  J.  Dudley,  made  any  oral  prom- 
ise to  pay  any  one  of  said  items,  and  in 
addition  It  was  averred  that,  even  if  it  were 
true  he  had  made  such  oral  promise,  the  de- 
fendants were  not  bound  thereby,  by  reason 
of  the  provision  of  the  sixth  article  of  the 
contract,  set  out  above.  The  owner  also 
denied  the  liability  of  the  defendants  for  the 
damage  that  complainants  alleged  they  liad 
sustained  at  the  hands  of  others,  or  that 
there  was  any  sum  whatever  due  complain- 
ants on  the  original  contract,  because,  as 
averred  by  the  defendant,  W.  H.  Jackson  had 
been  compelled  to  pay  other  parties  sums  of 
money  which  were  properly  the  debts  of 
complainants,  and  the  sums  so  paid  were 
relied  upon  by  way  of  set-off  and  counter- 
claim against  any  demand  which  complain- 
ants may  have  had  against  them.  It  was 
further  averred  that  complainants  were  not 
entitled  to  a  recovery  for  any  balance  upon 
the  original  contract  for  the  additional  rea- 
son that  the  second  article  thereof  made  It 
a  condition  precedent  to  the  right  of  com- 
plainants to  demand  payment  of  defendants 
for  work  done  that  the  written  certificate  of 
the  architect;  certifying  the  money  so  de- 
manded, was  to  be  obtained,  and  that  com- 
plainants had  not  produced  such  a  certifi- 
cate. 

Much  evidence  was  introduced  in  the  cause, 
and  finally  the  record  assumed  very  large 
proportions.  It  is  unnecessary,  in  the  view 
we  take  of  this  case,  to  analyze  the  testi- 
mony. It  is  sufficient  to  say  that  certain 
matters  were  developed  in  the  preparation 
of  the  cause  for  trial  which  throw  serious 
discredit  upon  the  claim  of  complainants,  if 
in  fact  they  do  not  impeach  its  Integrity. 
Only  two  or  three  of  these  will  be  mention- 
ed. Aa  has  already  been  stated,  the  work  of 
complainants  was  finished  in  June  or  July, 
1895.  They  were  at  once  notified  that  their 
claim  would  not  be  recognized  by  the  owners. 
The  present  bill  was  filed  on  the  17th  ot 
January,  1696.    The  depositions  of  the  corn- 
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plalnants  to  establish  their  claim  were  taken 
from  time  to  time,  so  that  all  were  finished 
by  the  1st  of  September,  1897.  This  was  the 
last  step  taken  In  the  cause  by  them  until 
the  18th  day  of  March,  1905,  when  they  took 
certain  depositions  in  LouiSTllle,  Ky.,  with 
regard  to  the  character  and  handwriting  of 
M.  J.  Banuon. 

As  a  reason  for  this  long  lull  in  the  litiga- 
tion, involving  as  It  did  the  large  amount  of 
money  claimed  by  these  complainants  to  be 
due  them,  It  is  suggested  by  defendants  that 
It  is  to  be  found  In  the  fact  that  upon  the 
cross-examination  of  M.  J.  Bannon  In  1897 
there  was  produced  and  submitted  to  him  by 
their  counsel  a  paper  writing,  which  is  in 
words  and  figures  as  follows: 
"Xashville,  Tennessee,  September  9,  1896. 

"For  services  rendered  we  hereby  acknowl- 
edge indebtedness  to  H.  J.  Dudley  in  the 
sum  of  $500,  to  be  paid  upon  the  settlement 
of  the  suit  now  pending,  between  ourselves 
and  General  Jackson  and  others,  for  fireproof 
-construction  in  building  corner  Church  and 
Sumner  streets,  Nashville,  Tennessee. 

"[Signed]     Louisville  Fireproof  Construc- 
tion Company, 
"M.  J.  Bannon,  General  Manager." 

When  Interrogated  with  regard  to  it,  the 
-witness  denied  that  the  instrument  had  been 
written  by  him.  Some  eight  years  there- 
After  the  testimony  of  experts  was  taken  as 
to  the  genuineness  of  this  writing.  One  of 
these  experts,  comparing  it  with  writings 
admitted  to  be  those  of  M.  J.  Bannon,  testi- 
fied that  it  was  written  and  signed  by  him. 
Another  expert,  having  like  advantage,  aft- 
-er  a  painstaking  examination,  testified  that 
the  writing  and  signature  were  not  those  of 
the  complainant  M.  J.  Bannon.  A  number 
of  persons  who  have  been  familiar  with  the 
handwriting  of  this  party  for  many  years 
"were  examined  as  witnesses,  and  with  one 
accord  they  testified  that  they  were  satis- 
fied that  this  instrument  and  the  signature 
thereto  were  not  written  by  M.  J.  Bannon. 

It  is  unnecessary  for  us  to  determine 
whether  this  paper  is  genuine  or  not;  but 
it  is  urged  by  the  defendants,  as  strongly 
corroborating  their  insistence  that  it  is  gen- 
uine, and  strongly  points  to  the  fact  of  cor- 
rupt dealing  between  complainants  and  H. 
■J.  Dudley,  one  of  the  architects  of  the  de- 
fendants, that  the  latter,  in  his  firm  name, 
on  the  leth  day  of  July,  1896,  gave  to  the 
complainants  a  certificate,  In  which  It  was 
stated  that  they  were  entitled  to  $8,537.34 
"for  iareproof  tiling,  including  all  extra  work 
and  connections  by  them  In  the  building" 
in  question,  directing  the  same  to  W.  H. 
Jackson  for  payment.  With  this  certificate 
there  is  filed  In'  the  record  a  letter  from  H. 
■3.  Dudley  to  M.  J.  Bannon,  in  which  he 
states  he  never  had  refused  to  give  an  order 
for  extra  work  on  that  building,  nor  had  he 
ever  doubted  the  liability  of  the  owners  for 
this  extra  work,  and  yet.  in  the  original  bill 
in  the  cause,  It  was  distinctly  alleged  that 


both  the  architects  and  the  defendants  de- 
nied their  liability  for  such  extra  and  ad- 
ditional work  and  material.  There  is  no 
question  but  that  this  allegation  was  true 
as  to  the  defendants,  and  as  little  that  it 
was  equally  true  as  to  the  architects.  For 
a  witness  for  the  complainants,  who,  as  an 
expert,  made  an  examination  for  them  of 
their  work  on  this  building  in  the  spring  of 
1896,  testifies  that  at  the  time  of  this  ex- 
amination he  understood  that  the  architects 
had  declined  to  allow  complainants  any- 
thing for  the  work  which  they  claimed  as 
extra  their  contract,  and  as  this  party  was 
making  this  examination  at  the  Instance  of, 
and,  as  we  are  satisfied,  under  the  eye  of, 
M.  J.  Bannon,  we  think  it  not  only  Reason- 
ably, but  necessarily,  to  be  Inferred  that  he 
derived  that  information  from  him. 

Conceding,  however,  that  the  claim  for 
extra  work  Is  honest,  and  that  it  was  done 
upon  the  verbal  orders  of  the  architect,  giv- 
en from  time  to  time;  can  a  recovery  for  it 
be  had,  in  view  of  article  6  of  the  contract, 
hereinbefore  set  out?  That  article  was  evi- 
dently Introduced  with  the  purpose  of  avoid- 
ing Just  such  a  controversy  as  we  have  pre- 
sented In  this  record.  It  Is  apparent  that, 
if  the  complainants  had  taken  the  precau- 
tion to  obtain  orders  signed  by  the  architect 
before  undertaking  this  work,  then  there 
could  have  been  no  question  as  to  the  lia- 
bility of  the  owners  for  it.  But  they  saw 
proper  to  disregard  It,  and  the  result  is  that 
they  were  met  with  the  defense  that  the 
work.  If  done,  was  within  the  terms  of  the 
contract,  or,  if  this  be  not  so,  then  It  was 
done  in  the  teeth  of  the  contract  and  In  ut- 
ter disregard  of  the  rights  of  the  owners  of 
the  building.  As  is  said  In  Langley  v.  Rouss, 
185  N.  Y.  201,  77  N.  E.  1168,  7  Am.  &  Eng. 
Ann.  Cas.  210:  "Where  contracts.  Including 
plans  and  specifications,  Involve  a  great 
amount  of  detail,  and  the  merits  of  claims 
or  alterations  and  extra  work  are  dlfllcult 
to  determine  and  adjust  after  the  work  is 
completed,  a  provision  requiring  the  con- 
tractor to  submit  Itemized  estimates  of  the 
expense  of  proposed  alterations  or  extra 
work,  and  that  the  order  of  the  architect 
therefor  shall  be  in  writing,  is  reasonable, 
and  tends  to  a  more  definite  understanding, 
and  avoids  controversies.  The  contractor  is 
not  required  to  make  changes,  or  perform 
extra  work,  unless  he  first  receives  written 
authority  therefor,  and  the  contract  is,  there- 
fore, neither  unreasonable  nor  severe,  and  it 
should  be  enforced." 

Many  authorities  may  be  found  where  it 
is  held  that,  notwithstanding  such  a  limita- 
tion In  a  contract,  yet  the  contractor  has 
been  permitted  to  recover  for  extra  work 
done  by  agreement  with  the  owner  or  upon 
the  order  of  the  architect  with  his  knowl- 
edge and  consent  This,  however.  Is  upon 
the  principle  that  the  parties  to  the  contract 
may,  if  they  see  proper,  waive  any  provi- 
sion made  in  the  Interest  of  either.     Such 
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cases,  however,  cannot  be  InTOked  where  the 
record  presents  such  facts  as  we  have  In 
this.  In  the  absence  of  a  waiver  by  the 
owner,  as  above  Indicated  (and  there  Is  no 
pretense  of  either  an  actual  or  constructive 
waiver  by  the  owner,  or  owners,  of  this  con- 
tract provision),  we  understand  It  to  be  set- 
tled, by  the  overwhelming  weight  of  authori- 
ty, that  a  recovery  cannot  be  had  for  extra 
work  In  the  face  of  a  requirement  such  as 
we  find  In  the  article  In  question. 

In  30  Am.  &  Eng.  Ency.  of  Law,  1285,  the 
rule  with  regard  to  such  a  provision  Is  thus 
stated:  "Contracts  conferring  upon'  the  ar- 
cbltect,  or  the  engineer,  power  to  order  extra 
work,  frequently  provide  that  the  power 
shall  be  exercised  only  in  a  certain  manner, 
and  in  such  case  a  compliance  with  the  par- 
ticular provision  is  necessary  in  order  to 
bind  the  builder."  In  6  Cyc.  16,  It  Is  said 
that  "a  provision  that  the  builder  is  not  to 
execute  any  extra  work,  or  make  any  modifl- 
cations  or  alterations  in  the  work  mentioned 
in  the  specifications  and  plans,  unless  order- 
ed In  vrrlting  by  the  engineer  in  charge,  or 
claim  payment  for  same,  unless  such  writ- 
ten order  l>e  produced,  is  valid  and  should 
be  enforced." 

In  2  Page  on  Contracts,  |  785,  it  Is  said: 
"If  the  contract  requires  a  written  order 
from  the  architect  for  extra  wx)rk,  no  re- 
covery can  be  had  for  extra  work  without 
anch  order,  if  the  owner,  or  his  authorized 
agent,  have  neither  of  them  waived  such 
a  provision." 

The  rule  thus  announced  is  recognized, 
among  others,  in  Langley  v.  Rouss,  supra; 
White  T.  San  Rafael,  etc..  Railroad,  50  Cal. 
417;  O'Keefe  v.  Corporation,  etc.,  59  Conn. 
557.  22  Atl.  325;  Beers  v.  Wolf,  116  Mo.  179, 
22  S.  W.  620;  Cooper  v.  Hawley,  60  N.  J. 
Law,  560,  38  Atl.  064;  Stuart  v.  Cambridge, 
125  Mass.  102;  Condon  v.  Jersey  City,  43 
N.  J.  Law,  452;  Sheyer  et  al.  v.  Pinkerton 
Construction  Co.  (N.  J.  1904)  59  Atl.  462. 

It  is  insisted,  however,  inasmuch  as  by  an- 
other article  in  the  contract  it  was  provided 
that  the  architects  were  made  the  supervi- 
sors of  this  building,  with  authority  to  order 
and  direct  in  Its  construction,  that  the  sixth 
article  is  so  modified  by  this  other  provision 
as  that  the  owners  were  bound  by  an  oral  or- 
der, given  by  these  architects,  for  this  extra 
work.  This  insistence,  however,  is  obviously 
unsound.  The  architects,  by  the  provision 
thus  invoked,  were  the  agents  and  represen- 
tatives of  the  owners  in  superintending  the 
work  within  the  terms  of  the  contract  They 
liad  the  authority  to  enforce  a  literal  com- 
pliance upon  the  part  of  persons  engaged  in 
doing  work  with  the  contract  which  they  en- 
tered Into.  It  was  their  duty,  as  well  as 
their  right,  standing  in  the  shoes  of  the  own- 
ers, to  see  that  proper  materials  were  used 
and  skillful  workmanship  was  employed  in 
the  construction  of  the  building.  In  other 
words,  the  arcliltects  were  expressly  made 


the  agents  of  the  owners  for  the  purposes  of 
the  contract;  but  such  agency,  "so  far  as  It 
related  to  making  alterations,  or  directing 
that  extra  work  should  be  done,  was  limited, 
as  in  the  contract  stated,  to  such  orders  as 
should  be  given  In  writing."  Langley  v. 
Rouss,  supra. 

We  are  unable  to  discover  any  ambiguity 
in  this  sixth  article.  It  contains  a  clear  re- 
striction upon  the  authority  of  the  architects, 
made  for  the  protection  of  the  owner.  If  it 
be,  as  insisted  by  the  counsel  of  complain- 
ants, that  the  writing  required  could  be  as 
well  given  after  the  work  as  prior  thereto, 
within  the  terms  of  the  article,  then  there 
would  be  no  occasion  for  It.  as  the  extra 
work  might  as  well  be  Included  in  the  final 
certificate,  signed  by  the  architect,  as  pro- 
vided for  In  another  part  of  the  contract 

Without  an  analysis  of  the  various  cases 
referred  to  by  the  respective  counsel  in  this 
case,  we  are  satisfied,  from  an  examination, 
that  the  rule,  which,  In  the  absence  of  a 
waiver  upon  the  part  of  the  owner  or  his  au- 
thorized agent,  requires  a  strict  compliance 
with,  and  enforcement  of,  the  provision 
found  in  the  sixth  article  of  this  contract,  is 
Justified  by  sound  reason  and  is  abundantly 
supported  by  authority. 

This  leaves  open  for  determination  only, 
the  claim  made  for  the  balance  alleged  to  be 
due  on  the  original  contract,  and  that  for 
damages  sustained  in  their  materials  and 
work  at  the  hands  of  other  contractors  up- 
on the  building.  As  to  the  first  of  these,  it 
is  conceded  that  the  defendants  are  entitled 
to  large  credits  upon  It;  the  amount  of 
these,  however,  not  being  definitely  slu>wn  in 
the  record.  Waiving  this,  however,  we  are 
satisfied  that  this  claim  must  also  be  reject- 
ed. By  one  of  the  articles  in  the  contract, 
between  complainants  and  the  owners  of  the 
building,  as  has  been  seen,  it  was  provided 
"that  in  each  case  of  payment  a  certificate 
shall  be  obtained  from  and  signed  by  Henry 
J.  Dudley  &  Son,  architects,  to  the  effect 
the  work  is  done  with  strict  accordance 
with  the  drawings  and  specifications,  and 
that  they  consider  the  payment  properly 
due.    ♦    ♦    •" 

The  authorities  hold,  save  in  certain  ex- 
ceptional cases,  that  where  a  provision  of 
this  sort  exists  the  obtaining  of  a  certificate 
is  a  condition  precedent  to  the  maintenance 
of  a  suit  by  the  builder  against  the  owner 
for  compensation.  30  Am.  &  Eng.  Ency.  of 
Law,  p.  1239. 

As  is  said  In  6  Cyc.  p.  88:  "Where  the  con- 
tract either  expressly  or  impliedly,  makes  a 
reference  to  arbitration,  or  a  certificate,  de- 
cision, or  estimate  of  an  architect  a  condi- 
tion precedent  to  the  right  of  the  builder  to 
sue  on  his  contract,  the  builder  must  comply 
with  the  condition  before  suing  for  compensa- 
tion on  the  contract,  his  employer  being  un- 
der no  liability  to  pay  unless  this  is  done,  if 
there  Is  not  sufficient  excuse  for  the  builder's 
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failure  to  refer  or  obtain  Bucb  certificates, 
decisions,  or  estimates,  such  as  a  fraudulent, 
malicious,  capricious,  or  unreasonable  refusal 
to  determine  tbe  facts  or  Issue  tbe  certificate, 
or  a  waiver  of  tbe  condition,  or  tbe  builder 
la  prevented  from  obtaining  sncb  certificate, 
decision,  or  estimate,  by  some  cause  over 
wblcb  the  builder  himself  has  no  control 
whatever."  The  text  of  these  two  works  Is 
supported  by  many  cases ;  In  fact,  by  an  un- 
broken line  of  authorities. 

In  the  present  bill  no  reference  is  made  to 
this  provision,  and  no  excuse  is  offered  for 
a  failure  to  obtain  a  certificate  from  the  ar- 
chitect as  to  the  balance  alleged  to  be  due  on 
the  original  contract.  The  answer,  with  oth- 
er grounds  for  resisting  recovery,  distinctly 
avers  the  failure  of  complainants  to  obtain 
this  certificate.  To  meet  this,  in  the  progress 
of  the  cause,  and  in  the  taking  of  the  testi- 
mony, the  complainants  disclosed  the  paper 
signed  by  tbe  architects,  executed,  not  only 
long  after  the  completion  of  the  building,  but 
some  six  months  after  the  institution  of  this 
suit;  and  this  is  done  by  them  without 
bringing  the  instrument  forward,  by  supple- 
mental bill  or  otherwise.  Thus  It  is  oom- 
plaiuants  sought  in  their  bill  a  recovery  for 
this  balance  upon  the  averments,  independ- 
ent of  and  without  regard  to  this  provision 
of  the  contract,  and  then,  practically  aban- 
doning this  theory,  at  last  In  their  argument 
placed  their  right  to  a  decree  upon  this  sub- 
sequently acquired  paper.  Graqtlng,  not- 
withstanding a  record  which  contains  much 
to  throw  grave  suspicion  on  the  maimer  of 
obtaining  this  Instrumfflit,  It  was  honestly 
given,  and  as  honestly  received,  yet  we  think 
the  well-established  rule  of  chancery  prac- 
tice precludes  relief  as  to  this  Item.  This 
rule  Is  thus  stated  in  21  Ekicyclopeedia  of 
Pleading  ft  Practice,  p.  9:  "The  rights  of 
parties  are  to  be  determined  as  they  were 
at  tbe  commencement  of  the  action,  unless 
some  event  happens  subsequent  which  affects 
the  matters  in  issue;  and  the  court  cannot 
consider  sncb  subsequent  matter  unless  it  Is 
presented  by  a  supplemental  pleading.  One 
of  the  reasons  for  requiring  a  party  to  file  a 
supplemental  pleading,  to  enable  him  to  re- 
ly upon  matters  that  have  occurred  since  the 
filing  of  his  previous  pleadings,  is  that  he 
should  enable  his  adversary  to  take  issue  as 
to  such  new  matter."  This  rule  is  again  an- 
nounced on  page  28  of  the  same  work.  On 
this  last  page  the  author  cites  many  authori- 
ties In  support  of  the  text,  and  among  them 
Payne  v.  Beech,  2  Tenn.  Ch.  708,  and  Riddle 
T.  Motley,  1  Lea,  468. 

To  like  effect  will  be  found  Gibson's  Suits 
In  Chancery,  H  431,  782,  and  683,  and  4  Elli- 
ott on  Evidence,  i  213. 

This  leaves  open  for  consideration  only 
that  part  of  complainants*  claim  for  compen- 
sation for  damage  alleged  to  have  been  sus- 


tained by  them  for  the  negligence,  or  other- 
wise, of  other  contractors  engaged  In  and 
about  this  building.  A  conclusive  answer  to 
this  Is  found  in  the  seventh  article  of  the 
contract,  which  Is  as  follows : 

"The  owners  will  not  In  any  manner  be  re- 
sponsible, or  accountable,  for  any  loss  or 
damage  that  shall  or  may  happen  to  the  said 
works,  or  part  or  parts  theteof,  respectively, 
or  for  any  of  the  materials,  or  other  things 
used  and  employed  In  the  finishing  and  com- 
pleting said  works.  •  •  *  Where  there 
are  different  contractors  employed  on  the 
works,  each  shall  be  responsible  to  the  other 
for  damage  to  work  and  person,  or  for  loss 
caused  by  neglect,  by  failure  to  finish  work 
at  proper  times.    •    •    ••» 

But  It  is  said  that,  on  an  order  of  the  ar- 
chitect, W.  H.  Jackson  paid  a  part  of  this 
claim,  and  that  In  doing  so  he  waived  the 
benefit  of  this  provision.  As  these  damages 
were  Inflicted  by  independent  contractors, 
and,  so  far  as  this  record  shows,  without  any 
concert  of  action  on  the  part  of  either  of  the 
owners,  it  Is  difficult  to  see  upon  what 
ground  the  doctrine  of  waiver  can  be  invok- 
ed. The  owners  were  not  liable  in  view  of 
this  provision,  and  a  promise  by  them  to 
compensate  the  complainants  for  such  loss 
after  its  infliction,  without  more,  would  have 
been  nudum  pactum  and  unenforceable;  and 
a  fortiori  a  mere  payment  of  a  part  of  sncb 
claim  cannot  be  regarded  either  as  an  im- 
plied promise  to  discharge  the  remainder  or 
as  a  waiver  of  the  protection  of  the  contract 
provision. 

The  views  expressed  above  relieve  us  of 
the  necessity  of  considering  a  number  of 
questions  argued  upon  the  briefs,  and  among 
them  that  made  upon  the  admissibility  of 
testimony  tending  to  show  that  M.  J.  Ban- 
non,  one  of  the  complainants,  was  the  mak- 
er of  the  paper  of  September  9,  1896,  which 
contained  a  promise  to  pay  H.  J.  Dudley, 
one  of  the  architects,  (500,  upon  the  settle- 
ment of  the  present  suit 

It  follows  that  the  decree  of  the  chancel- 
lor, in  dismissing  the  bill  of  complainants,  Is 
affirmed. 

The  costs  of  the  court  below,  and  those  In- 
ddoit  to  this  'appeal,  will  be  paid  by  tbe 
complainants  and  their  sureties. 


RHINEHART  v.  STATE. 

(Supreme  Court  of  Tennessee.    Jan.  20,  190&)t 

1.  Statutes  (J  110%*)— Subject  and  Tttle. 
The  fire  marshal  law  (Acts  1907,  p.  1S38, 
c.  460),  entitled  "An  act  to  reduce  the  fire 
waste"  in  the  state  "by  providine  for  the  inves- 
tigation of  fires  and  to  provide  for  the  expense 
of  such  investigation,"  contains  but  one  sub- 
ject, as  required  bj  Const  art  2,  t  17;  the 
provisions  for  the  investigation  of  fires  and  for 
payment  of  the  expenses  of  such  InTestieationa 
being  only  tbe  means  by  which  the  subject  of 
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the  act,  ezpresaed  in  the  titles  is  to  be  accom- 
(Ii«hed. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
J>k.  f  110%.»] 
Z  Statutxs  (i  64*)— Effect  of  Pabtiai.  Iir- 

VAUDETT. 

Even  if  Fire  Marshal  Law  (AcU  1007,  p. 
1540,  c.  460)  t  4,  anthorizin?  the  Insnrance 
Commissioner,  in  his  investigation  of  the  ori^n 
of  fires,  to  enter  on  and  examine  any  bailding 
or  premises  where  a  fire  had  occnrred,  or 
any  baiidlng  or  premises  adjoining  the  same, 
ahonld  be  held  invalid,  as  in  conflict  with  Const, 
art.  1,  {  7,  forbidding  unreasonable  searches 
and  seizures  (which  is  not  decided),  the  other 
provisions  of  the  act  for  the  investigation  and 
prevention  of  fires  are  valid. 

[Eid.    Note.— For   other   cases,    see    Statates, 
Cent.  Dig.  H  58-66;   Dec.  Dig.  |  64.*] 

8.  Taxation  {§  40*)— Statutobt  Pbotuiohs 

— UNlrOBMlTT   OF   OPEBATION. 

Fire  Marshal  Law  (Acts  1907,  p.  1540,  c 
460)  S  6,  providing  that  a  tax  of  one-fifth  of 
1  per  cent,  on  the  gross  insurance  business  done 
in  the  state  shall  be  levied  for  the  purpose  of 

Sroviding  a  fund  for  expenses  in  conducting 
ivestigations  bj  the  Insurance  Commissioner 
as  to  the  origin  of  fires,  and  if  any  surplus  of 
such  fund  remains  at  the  end  of  any  year  it 
■hall  be  paid  into  the  state  treasury,  is  not  in 
conflict  with  Const  art  2,  {  28,  requiring  all 
property  to  be  taxed  equally  and  uniformly  ac- 
cording to  its  value. 

[Ed.    Note.— For   other   cases,   see    Taxation, 
Cent  Dig.  il  68-89 ;  Dec.  Dig.  i  40.*] 
4.  Fires   (S  0*)— Police  Poweb— Pbotbction 

FBOtt   FiBE. 

Fire  Marshal  Law  (Acts  1007,  p.  1540,  C. 
460)  §  6,  providing  for  a  tax  on  the  business  of 
insurance  companies  in  the  state  for  the  pur- 
pose of  raising  a  fund  for  expenses  in  investi- 
gating the  source  of  and  preventing  fires,  is  a 
valid  exercise  of  the  police  power  of  the  state. 
[Ed.  Note. — For  other  cases,  see  Fires,  Dec 
Dig.  i  9.*] 

6.  FiBEs   (I  0*)— Investioatioh    of   Fibes— 
Place  fob  Intestigation. 

Under  the  fire  marshal  law  (Acts  1007,  p. 
1538.  c  460),  authorizing  the  Insurance  Com- 
missioner' to  investigate  the  ori^n  of  fires 
throughout  the  state,  such  investigation  may 
ttlie  place  at  the  commissioner's  office  in  the 
State  Capitol,  though  the  fire  under  investiga- 
tion occurred  in  another  county ;  there  being  no 
provision  in  the  act  as  to  where  the  invesUga- 
tion  should  be  held. 

[Ed.  Note.— For  other  cases,  see  X^res,  Dec. 
Dig.  §  ».*] 
&  Fibes  (§  2*)— Statutes— Remedial  Pboti- 

bioks— lxbebal  construction. 

The  fire  marshal  law  (Acts  1007,  p.  1538,  c 
4SCf),  authorizing  the  Insurance  Commissioner 
to  investigate  the  origin  of  fires  and  to  sub- 
poena witnesses  for  tliat  purpose,  is  remedial  in 
its  nature  and  should  receive  a  liberal  construc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Fires,  Dec. 
Dig.  I  2.*] 

7.  Fibes  ({  9*)— Ihtestiqation  of  Obigin— 
Witnesses— AuTHOBirr  to  Subfcena. 

Fire  Marshal  Law  (Acts  1907,  p.  1540,  c. 
490)  {  3,  vesting  in  the  Insurance  Commissioner 
or  his  deputy  all  the  powers  of  a  trial  Justice  in 
the  state  for  the  purpose  of  summoning  and 
compelling  attendance  of  witnesses  to  testify  in 
bvestigations  of  the  origin  of  fire,  and  Shan- 
Bon's  Code,  f  7358,  providing  that  "the  magis- 
trate before  whom  an  information  is  made  may 
issue  inbpoenaa  to  any  part  of  the  state  for 
witnesses,  authorizes  the  Insurance  Commis- 
lioDer,  in  the  investigation  of  any  fire,  to  issue 


subpoenas   for   bringing   before    him    witnesses 
from  any  part  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Fires,  Dec. 
Dig.  S  9.*] 

8.  Witxesseb  (J  21*)-.-Penaltt  fob  Nonat- 

.    tendance— JUBISDICTION    to   ElNFOBCE. 

Shannon's  Code,  §S  5608,  5609,  5610,  pro- 
viding a  penalty  for  failure  of  a  witness  to 
attend  a  triai  pursuant  to  subpoena,  and  sec- 
tion 5613,  providing  that,  "if  a  witness  fails 
to  appear  when  summoned  before  a  justice  of 
the  peace  or  commissioner,  the  subpoena  is  re- 
turned to  the  circuit  court  of  the  county  with 
the  indorsement  of  such  failure  made  thereon 
by  the  justice  or  commissioner,"  apply  to  pro- 
ceedings under  Fire  Marshal  Law  (Acts  1907,  p. 
1540,  c.  460)  g  3,  aathorizing  the  Insurance 
Commissioner  to  subpoena  witnesses  throughout 
the  state  to  appear  at  his  office  in  tiie  investi- 
gation of  the  cause  of  any  fire ;  and  the  circuit 
court  of  the  county  in  which  the  commissioner 
has  his  office  has  jurisdiction  to  enforce  against 
a  witness  the  penalty  for  disobedience  to  a 
subpoena. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  37-41 ;  Dec.  Dig.  {  21.*] 

9.  Witnesses  (g  21*)— Disobedience  to  Sub- 

FtENA  —  ReCOVBBT    OF    PEN ALTT  —  STYLE    OF 

Motion. 

The  motion  for  the  recovery  of  a  penalty 
against  a  witness  for  failure  to  appear  in  an- 
swer to  a  subpoena  at  an  investigation  by  the 
Insurance  Commissioner  of  the  origin  of  a  fire, 
pursuant  to  the  fire  marshal  law  (Acts  1907,  p. 
1538,  c.  460),  should  l>e  made  in  the  name  of  the 
state,  rather  tlian  that  of  the  Insurance  Com- 
missioner. 

[E^.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  iS  37-41 ;   Dec.  Dig.  (  21.*] 

10.  Witnesses  (J  21*)— Disobedience  to  Sdb- 
P(ENA— Excuse. 

Even  if  the  Insurance  Comnussioner  should 
exceed  his  authority  under  the  fire  marshal  law 
(Acts  1907,  p.  1538,  c.  460)  in  investigaUng 
matters  not  pertinent  to  the  origin  of  the  fire 
in  question,  tnat  would  be  no  excuse  for  a  wit- 
ness to  disotiey  the  subpoena  issued  by  the  com- 
missioner. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  37-41;   Dec.  Dig.  {  21.*] 

Appeal  from  Circuit  Court,  DaTidson  Oonn- 
ty;   Lytton  Taylor,  Special  Judge. 

Action  by  the  State  against  Marcellus 
Rhinehart  to  recover  a  penalty  for  refusal 
of  defendant  to  appear  as  a  witness.  There 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Dancey  Fort  and  H.  N.  Leech,  for  appel- 
lant Charles  T.  Cates,  Jr.,  Atty.  Gen.,  Jon 
J.  Vertrees,  W.  O.  Vertrees,  Tbos.  H.  Maione, 
Jr.,  and  Austin  Peay,  for  the  State. 


SHIELDS,  J.  This  is  an  action,  begun  by 
motion  In  the  circuit  court  of  Davidson  coun- 
ty, to  recover  of  the  plaintiff  in  error,  a  cit- 
izen of  Montgomery  county,  a  penalty  of  $250 
for  wlllfuliy  refusing  and  failing  to  appear 
liefore  the  Insurance  Commissioner  of  Ten- 
nessee at  his  office  in  the  Capitol  at  Nash- 
ville, in  Davidson  county,  to  testify  and  give 
evidence  In  an  Investigation  then  being  con- 
ducted by  the  commissioner  concerning  the 
cause,  origin,  and  drctunstances  of  the  burn- 
ing of  the  storehouse  of  W.  E.  Wall  &  Son, 
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In  Montgomery  county,  under  what  Is  known 
as  the  "Fire  Marshal  Law,"  being  chapter 
460,  p.  1538,  of  the  Acts  of  1907,  In  obedience 
to  a  subpoena  Issued  by  T.  Leigh  Thompson, 
Deputy  Insurance  Commissioner,  to  the  sher- 
iff of  Montgomery  cpunty,  for  the  plaintiff  li 
error,  and  there  served  upon  him. 

The  defenses  of  the  plaintiff  in  error  In- 
volve the  constitutionality  and  the  construc- 
tion of  the  statute  under  which  the  commis- 
sioner was  proceeding,  and  we  here  state 
it  in  full: 

"An  act  to  reduce  the  fire  waste  in  Tennessee 
by  providing  for  the  investigation  of  fires, 
and  to  provide  for  the  expense  of  sucb 
Investigatlor-s. 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  the 
Insurance  Commissioner  and  the  sheriff  are 
hereby  authorl7.ed  to  investigate  the  cause, 
origin  and  circumstance  of  every  flre  occur- 
ring in  the  state  by  which  property  has  been 
destroyed  or  damaged,  and  shall  specially 
make  investigation  as  to  whether  such  fire 
was  the  result  of  carelessness  or  design. 
Whenever  such  fires  occur  It  shall  be  the 
duty  of  the  sheriff  to  notify  the  Insurance 
Commissioner  as  early  as  practicab.le  there- 
after of  the  occurrence  of  such  fire.  It  shall 
be  a  BufBclent  compliance  with  the  require- 
ment to  send  said  notice  as  aforesaid  by  reg- 
istered mail,  addressed  to  the  Insurance  Com- 
missioner at  Nashville. 

"A  preliminary  investigation  of  all  fires 
shall  be  made  by  the  sheriff,  and  shall  be  be- 
gun within  three  days  thereafter,  and,  if  not, 
then  as  soon  as  practicable  after  he  has  such 
information  and  the  Insurance  Commissioner 
shall  have  the  right  to  supervise  and  direct 
sudi  investigation  whenever  he  deems  it 
necessary  or  expedient  The  ofiScer  making 
such  investigation  of  fires  shall,  within  one 
week  of  the  occurrence  of  the  flre  (If  the  pre- 
liminary investigation  can  be  concluded  in 
that  time,  if  not,  then  as  soon  thereafter  as 
such  investigation  is  concluded),  furnish  to 
the  said  Insurance  Commissioner  a  written 
statement  of  all  of  the  facts  relating  to  the 
cause  and  origin  of  the  flre,  the  kind  and 
ownership  of  the  property  destroyed  and  such 
other  information  as  may  be  called  for  by  the 
blanks  provided  by  the  Insurance  Commis- 
sioner. The  Insurance  Commissioner  shall 
keep  in  bis  ofBce  a  record  of  all  flres  occur- 
ring in  the  state,  together  with  all  facts, 
statistics  and  circumstances,  including  the 
origin  of  the  flres,  which  may  be  developed  by 
the  investigations  provided  for  by  this  act 

"Sec.  2.  Be  it  further  enacted,  that  the  In- 
surance Commissioner  shall  have  power,  and 
it  shall  be  his  duty,  either  in  person  or  by 
deputy  or  by  the  ofScers  provided  in  section 
1  of  this  a(^  to  examine  or  cause  examina- 
tion to  be  made.  Into  the  cause,  circumstances 
and  origin  of  all  flres  occurring  within  the 
state  to  which  his  attention  has  been  called 
in  accordance  with  the  provisions  of  section 
1,  or  otlierwise,  by  which  property  is  acci- 


dentally or  unlawfully  destroyed  or  damaged 
by  fire,  and  to  especially  examine  and  d€j- 
cide  whether  said  flre  was  the  result  of  care- 
lessness or  was  the  act  of  an  Incendiary.  The 
Insurance  Commissioner  shall,  in  person,  by 
deputy  or  by  an  o£Bcer  named  for  the  purpose 
in  section  1  herein,  fnlly  investigate  all  the 
circumstances  surrounding  such  flre,  and 
when,  in  the  opinion  of  the  officers  making 
the  investigation,  such  proceedings  are  nec- 
essary, take,  or  cause  to  be  taken,  the  testi- 
mony on  oath  of  all  persons  supposed  to  be 
cognizant  of  any  of  the  facts  or  to  have 
means  of  knowledge  In  relation  to  the  mat- 
ters as  to  which  an  examination  is  hereby 
required  to  be  made,  and  shall  cause  same  to 
be  reduced  to  writing.  If  the  Insurance  Com" 
mlssioner  shall  be  of  the  opinion  that  there 
is  evidence  sufficient  to  charge  any  person 
with  the  crime  of  arson  or  other  wlllfal 
burning,  he  shall  cause  such  person  to  be  ar- 
rested and  diarged  with  such  offense  pros- 
ecuted and  bound  over  to  the  circuit  or  crimt- 
inal  court  of  the  county  where  such  fire  oc- 
curred, and  shair  furnish  to  the  Attorney 
General  of  the  district  all  such  evidence,  to- 
gether with  the  names  of  the  witnesses,  and 
all  information  obtained  by  him,  including  a 
copy  of  all  pertinent  and  material  testimony 
taken  in  the  case. 

"Sec.  3.  Be  it  further  enacted,  that  when 
conducting  an  examination  or  Investigation 
provided  for  In  this  act,  the  Insurance  Com- 
missioner, or  his  deputy,  or  any  other  officer 
authorized  by  this  act  to  conduct  such  Inves- 
tigation, shall  have  all  the  power  of  a  trial 
^stlce  In  this  state  for  the  purpose  of  sum- 
moning and  compelling  attendance  of  witness- 
es to  testify  in  relation  to  any  matter  which 
is  by  the  provisions  of  this  act  a  subject  of 
Inquiry  and  Investigation,  and  may  adminis- 
ter oaths  and  affirmations  to  persons  appear- 
ing as  witnesses  before  them;  and  false 
swearing  by  any  witness  In  any  manner  or 
proceeding  aforesaid  shall  be  deemed  per- 
jury and  punished  as  sucli. 

"Sec.  4.  Be  It  further  enacted,  that  the  In- 
surance Commissioner,  or  his  deputy,  or  any 
of  the  officers  authorized  by  this  act,  to  in- 
vestigate fires,  shall  have  the  right  and  au- 
thority, at  all  times  of  the  day  and  night  In 
performance  of  the  duties  imposed  by  the 
provisions  of  this  act  to  enter  upon  and  ex- 
amine any  building  or  premises  when  a  fire 
has  occurred,  and  any  other  building  or  prem- 
ises adjoining  the  same.  Any  investigations 
held  under  the  provisions  of  this  act  may.  In 
the  discretion  of  the  officers  holding  same,  be 
private;  and  persons  other  than  those  ^«^- 
qulred  to  be  present  may  be  excluded  from 
the  place  where  such  investigation  Is  held, 
and  witnesses  may  be  kept  separate  and 
apart  from  each  other,  and  not  allowed  to 
communicate  with  each  other  antll  they  hav« 
been  examined. 

"Sec.  5.  Be  it  further  enacted,  that  any 
officers  referred  to  la  this  act  who  neglects 
or  refuses  to  comply  with  the  requiremoitB 
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of  this  act  Shan  be  guilty  of  a  mlBdemeanor, 
and,  upon  a  conviction  sball  be  pvinlabed  by  a 
fine  of  not  less  than  fifty  nor  more  than  two 
bandred  and  fifty  dollars. 

"Sec.  6.  Be  It  fnrther  enacted,  that  a  tax 
of  one-fifth  of  one  per  centum  on  the  gross 
receipts  of  the  fire  Insurance  companies  do- 
ing business  in  this  state,  shall  be,  and  It  Is 
hereby  levied  for  the  purpose  of  providing  a 
fund  for  the  defraying  the  coat  of  the  en- 
forcement of  this  act.  to  be  collected  by  the 
Insurance  Commissioner  as  other  taxes  on 
fire  insurance  companies  are  now  collected 
hi  tl^Is  state,  and  the  Insurance  CIommlBsioner 
shall  keep  a  separate  account  of  all  money 
received  and  disbursed  under  this  act,  and 
shall  include  same  in  his  annual  report.  The 
Insm-ance  Commissioner  shall  pay  all  neces- 
sary expenses.  Including  counsel,  expense  of 
deputy,  detectives  and  oflScers,  Incurred  in  the 
performance  of  the  duties  Imposed  by  this 
act  out  of  said  fund  hereinbefore  provided, 
and  any  surplus  of  said  fund  remaining  at 
the  end  of  any  year  shall  be  taken  into  the 
state  treasury. 

"Sec.  7.  Be  it  further  enacted,  that  this 
act  shall  take  effect  from  and  after  Its  pas- 
sage, the  public  welfare  requiring  It" 

This  record  discloses  that  the  storehouse  of 
W.  E.  Wall  &  Son  was  destroyed  by  fire  In 
August,  1907,  and  upon  being  notified  of  such 
fire  by  the  sheriff  of  Montgomery  county  the 
Insurance  Commissioner,  under  authority  giv- 
en him  by  paragraph  2  of  the  first  section  of 
the  statute,  directed  the  sheriff  to  investigate 
the  fire  and  report  to  him.  The  sheriff  made 
anch  investigation  and  report  and  soon  there- 
after Bon.  Austin  Peay,  an  attorney  at  law, 
residing  In  Montgomery  county,  was  em- 
ployed by  the  Insurance  Commissioner  to  aid 
in  further  Investigation  of  the  cause,  origin, 
and  circumstances  of  the  fire. 

On  October  11, 1907,  G.  W.  Sanders  was  in- 
dicted In  the  criminal  court  of  Montgomery 
county,  charged  with  arson  in  burning  the 
property,  and  the  case  was  set  for  trial  on 
October  29,  1907.  It  also  appears  that  said 
Sanders  and  certain  other  parties  were  also 
Indicted  In  that  court  upon  the  charge  of  de- 
stroying plant  beds  and  tobacco  crops  and 
that  the  cases  against  them  were  then  pend- 
ing for  trial. 

Afterwards  Mr.  T.  Leigh  Thompson,  Dep- 
uty Insurance  Commissioner,  went  to  Clarks- 
^e  for  the  purpose  of  conducting  an  In- 
Testlgatlon  of  the  cause  of  the  fires  In  ques- 
tion. While  so  engaged  be  caused  a  number 
of  dtizens  of  the  cotmty  to  be  subpoenaed  as 
witnesses  to  appear  before  him  and  testify 
in  relation  to  the  subject  of  the  Inquiry,  who 
failed  and  refused  to  appear  upon  advice  of 
counsel  for  Sanders  and  the  defendants  In 
the  other  criminal  cases  mentioned,  because 
it  was  believed  that  the  Investigation  was  be- 
iDg  made  to  develop  the  facts  In  their  cases 
to  the  prejudice  of  the  defendants.  This 
iiilrlce  was  given  upon  application  of  witness- 
«s  to  counsel. 


There  was  also  then  existing  much  law- 
lessness In  Montgomery  county,  believed  to 
be  the  work  of  a  secret  organized  body  of 
men,  some  of  the  members  of  which  were  sus- 
pected of  being  Implicated  in  the  fire  in  ques- 
tion. The  commissioner,  finding  that  by  these 
matters  witnesses  subpcenaed  by  him  were  in- 
timidated and  prevented  from  obeying  sub- 
poenas and  testifying,  and  that  the  investi- 
gation could  not  there  be  proceeded  with,  ad- 
journed it  to  his  office  in  Nashville.  On  No- 
.vember  26,  1907,  he  issued  a  subpoena  to  the 
sheriff  of  Montgomery  county  for  the  plain- 
tiff in  error,  Rhinehart,  and  a  number  of  oth- 
er citizens  and  residents  of  that  county,  tO' 
appear  before  him  at  his  office  in  that  city 
and  testify  in  relation  to  the  cause,  origin, 
and  circumstances  of  the  said  fire.  Service 
was  made  on  November  27,  1907,  and  under 
advice  of  the  same  counsel  the  parties  sum- 
moned again  refused  and  failed  to  obey  the 
process.  Thereupon  the  subpoena,  with  the 
sheriff's  return  showing  service,  and  a  certif- 
icate of  the  Insurance  Commissioner  indors- 
ed thereon  in  these  words : 

"I  return  this  subpoena  to  the  circuit  court 
of  Davidson  county,  and  certify  that  Marcel- 
lus  Rhinehart  though  duly  served  with  this 
subpoena,  as  shown  by  the  officer's  return 
hereon,  failed  and  willfully  refused  to  attend 
and  testify  In  obedience  to  this  stibpoena,  and 
this  return  is  made  that  scire  facias  may  is- 
sue as  the  law  provides  against  said  witness- 
es. This  November  27,  1907.  T.  Leigh 
Thompson,  I>eputy  Insurance  Commissioner" 
— was  returned  to  the  circuit  court  of  David- 
son county. 

T.  Lei^  Thompson,  Deputy  Insurance 
Commiaslonw,  also  filed  his  affidavit  stating 
all  the  facts.  Upon  these  papers  a  motion 
was  there  made  In  the  name  of  the  state,  up- 
on relation  of  T.  Leigh  Thompson,  against 
the  plaintiff  in  error,  for  a  Judgment  for  the 
penalty  of  $250  denounced  by  the  statute. 
Shannon's  Code,  S|  S609,  5610.  Judgment 
nisi  was  entered,  and  scire  facias  awarded  to 
the  sheriff  of  Montgomery  county  against  the 
plaintiff  in  error,  requiring  him  to  appear  on 
December  23,  1907,  and  show  cause,  if  any 
he  had,  why  the  Judgment  should  not  be 
made  final.  He  appeared  and  made  defense, 
first  by  motion  to  quash  the  proceedings  tor 
causes,  which  will  be  hereafter  stated,  and 
then  by  answer.  Similar  proceedings  were- 
had  and  begun  against  other  witnesses  in  de- 
fault. The  motion  against  the  plaintiff  in  er- 
ror, Rhinehart  was  selected  as  a  test  case, 
and  was  tried  before  the  Judge  of  that  court; 
and,  the  Issues  being  found  in  favor  of  the 
state,  Judgment  final  for  the  penalty  of  $250 
sued  for  was  entered.  From  that  Judgment 
the  plaintiff  in  error,  having  filed  his  bill  of 
exceptions  to  the  action  of  the  court  in  the 
premises,  prosecuted  an  appeal  in  the  nature 
of  a  writ  of  error  to  this  court  and  has  as- 
signed a  number  of  errors,  of  which  we  will 
now  dlsi>0Be. 

First  The  first  contention  of  the  plalntlft 
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in  error  Is  that  the  Btatnte  under  which  the 
<x>mmls8loner  was  acting  1b  unconstitntlonal, 
and,  therefore,  the  commissioner  had  no  an- 
tborlty  to  Issue  a  subpoena  which  he  was 
bound  to  obey.  The  statute  la  attacked  upon 
these  grounds : 

(1)  That  It  violates  article  2,  |  17,  of  the 
Constitution,  prorldlng  that  no  bill  shall  be- 
come a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  expressed  in  the 
title. 

We  understand  the  Insistence  of  the  coun- 
sel to  be  that  the  act  contains  two  distinct 
subjects,  namely,  the  detection  of  Incendiary 
fires  and  the  imposition  of  a  tax  upon  insur- 
ance companies,  and  that  neither  of  these 
subjects  is  stated  in  the  caption. 

We  think  that  the  statute  embraces  but 
•one  subject — ^the  reduction  of  fire  waste  in 
Tennessee — and  that  this  Is  distinctly  ex- 
pressed In  the  title.  The  provisions  for  the 
investigation  of  fires  and  the  payment  of  ex- 
penses of  such  Investigations  are  but  the 
means  by  which  that  subject  is  to  be  accom- 
plished. They  are,  therefore,  not  foreign  to 
the  reduction  of  fire  waste,  the  subject  and 
purpose  of  the  act,  but  are  germane  and  nec- 
essary to  make  it  efTective. 

This  all  BO  clearly  appears  from  the  numer- 
ous opinions  of  this  court  construing  the  sec- 
tion of  the  Constitution  invoked  that  we  do 
-not  deem  it  necessary  to  discuss  it  further. 
Cases  directly  In  point  are  State  v.  Yardley, 
95  Tenn.  646,  82  a  W.  481,  34  L.  R.  A.  636; 
Railroads  v.  Crlder,  91  Tenn.  488-493,  19  S. 
W.  618;  Peterson  v.  State,  104  Tenn.  127,  56 
S.  W.  834;  Memphis  St  Ry.  T.  Byrne,  118 
Tenn.  278, 104  S.  W.  460, 

(2)  It  is  said  that  the  provision  In  section 
4  of  the  act,  authorizing  the  Insurance  Com- 
missioner or  his  deputy  at  all  times,  in  per- 
formance of  the  duties  imposed  by  the  act,  to 
enter  upon  and  examine  any  building  or 
premises  where  a  fire  has  occurred,  or  any 
other  building  or  premises  adjoining  the 
same,  Is  in  conflict  with  section  7,  art  1,  of 
the  Constitution,  ordaining  "that  the  people 
shall  be  secure  in  their  persons,  houses,  papers 
and  iXMUsessions  from  unreasonable' searches 
and  seizures;  and  that  general  warrants, 
-whereby  any  officer  may  be  commanded  to 
search  suspected  places  without  evidence  of 
the  fact  committed,  or  to  seize  any  person  or 
persons  not  named,  whose  offense  is  not  par- 
ticularly described  and  supported  by  facts, 
are  dangerous  to  liberty  and  should  not  be 
granted." 

ThlB  provision  la  not  involved  In  this  case. 
No  search  of  the  premises  of  the  plaintiff  In 
error  was  or  is  sought  to  be  made.  Further- 
more, If  this  provision  were  void,  it  would 
not  affect  the  validity  of  the  statute.  It  is 
only  one  of  the  means  to  be  used  in  making 
an  investigation.  The  statute  is  effective, 
and  it  Is  clear  that  the  General  Assembly 
would  have  enacted  it  without  this  provision. 
The  invalidity  of  one  provision  of  a  statute 
under  these  circnmstances  does  not  Invalidate 


the  entire  statute,  but  it  may  be  treated  as  a 
nullity  and  elided.  State  v.  Cummins,  99 
Tenn.  667,  42  S.  W.  880;  Flte  ▼.  State,  114 
Tenn.  659,  88  S.  W.  941,  1  L.  B.  A,  (N.  S.) 
S20;  Cummlngs  t.  Trewhltt,  113  Tenn.  561, 
82  S.  W.  480;  State  v.  WUlett,  117  Tenn.  334, 
97  S.  W.  299;  Malone  v.  WlUiams,  118  Tenn. 
380, 108  S.  W.  708,  121  Am.  St  Rep.  1002.  It 
being,  therefore,  immaterial  to  the  constlta- 
tionallty  of  the  entire  act  whether  this  proTl> 
sion  be  valid  or  Invalid,  the  plaintiff  in  error 
not  being  affected  by  it,  it  is  not  necessary 
and  not  proper  now  to  pass  upon  It,  and  it 
is  not  done. 

Cases  bearing  upon  the  provision  of  the 
federal  Constitution  upon  this  subject,  in 
which  similar  leglalatlon  has  been  sustain- 
ed, are  Adams  v.  New  Tork,  192  D.  S.  585,  24 
Sup.  Ct  372,  48  L.  Ed.  575;  Hale  v.  Henkel. 
201  U.  S.  43,  26  Sup.  Ct  870,  50  L.  Ed.  652. 
Boyd  V.  U.  8.,  116  U.  S.  616,  6  Sup.  Ct  524, 
29  L.  Ed.  746,  seems  to  be  adverse  to  such 
legislation. 

(8)  Again,  It  is  said  that  the  provision  con- 
talned  in  section  6  of  the  act,  "that  a  tax  of 
one-fifth  of  one  per  centum  on  the  gross  pre- 
mium receipts  of  the  fire  Insurance  compa- 
nies doing  business  in  the  state  shall  be,  and 
is  hereby  levied  for  the  purpose  of  providing 
a  fund  for  defraying  the  cost  of  the  enforce- 
ment of  this  act,  to  be  collected  by  the  In- 
surance Commissioner  as  other  taxes  on  fire 
insurance  companies  are  now  collected  In. 
this  state,"  is  a  tax  levied  upon  a  single 
class  of  taxpayers,  is  unequal  taxation,  and 
In  conflict  with  section  28,  art  2,  of  the  Con- 
stitution, requiring  "that  all  property  be  tax- 
ed according  to  its  value,  that  value  to  be  as- 
certained In  such  manner  as  the  Legislature 
shall  direct,  so  that  the  taxes  shall  be  equal 
and  uniform  throughout  the  state,  and  that 
no  one  species  of  property  from  which  a  tax 
may  be  collected  shall  be  taxed  higher  than 
any  other  species  of  property  of  the  same 
value,"  and  that,  this  provision  tor  the  ex- 
penses being  one  without  which  the  General 
Assembly  would  not  have  enacted  the  law, 
and  being  void,  the  entire  statute  is  Invalid. 

This  clause  of  the  Constitution  has  no  ap- 
plication to  the  charge  here  made  upon  fire 
Insurance  companies  doing  business  In  Ten- 
nessee. It  has  reference  solely  to  assess- 
ments and  taxes  for  revenue,  made  and  levied 
upon  property  according  to  its  value — ad  va- 
lorem taxes.  The  burden  Imposed  by  sec- 
tion 6  of  the  statute,  If  it  be  a  tax,  is  a  privi- 
lege tax,  and  by  the  same  section  of  the  Con- 
stitution here  invoked  the  General  Assembly 
is  authorized  to  tax  privileges  in  such  man- 
ner as  that  body  may  from  time  to  time  di- 
rect What  are  privileges,  and  the  taxes  that 
shall  be  Imposed  upon  those  exercising  them. 
Is  a  matter  of  which  the  Legislature  has  a 
very  wide  discretion.  Kurth  v.  State,  86 
Tenn.  136,  5  S.  W.  593.  But  it  is  not  a  tax 
in  the  sen89  of  revenue.  The  statute  is  a 
police  measure  enacted  by  the  General  As- 
sembly, In  the  exercise  of  the  police  power  of 
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Uie  state,  and  Is  well  within  that  power.  The 
protection  of  property  from  loss  by  Are, 
whether  accidental  or  Incendiary,  by  precau- 
tionary measures  and  detection  and  punish- 
ment of  Incendiaries,  is  one  of  the  most  fre- 
gnent  aubjects  of  the  exercise  of  the  power. 
Knoxvllle  V.  Bird,  80  Tenn.  123,  49  Am.  Rep. 
326;  New  York  Board  of  Underwriters  v. 
Whipple,  2  App.  Dlr.  361,  37  N.  T.  Supp.  712; 
Webster  v.  State,  110  Tenn.  504,  82  S.  W. 
179;  Morrison  v.  State,  116  Tenn.  544,  95 
8.  W.  494;  Freund  on  Police  Power,  {{  33, 
U8,141. 

And  reasonable  charges.  In  the  exercise  of 
tills  power,  may  be  Imposed  upon  the  class 
of  citizens  and  taxpayers  chiefly  affected  and 
benefited  by  the  measure,  to  bear  the  ex- 
penses of  Its  enforcement,  without  being  sub- 
ject to  the  objection  that  it  is  either  unequal 
taxation  or  rldous  class  legislation.  Clearly 
a  vigorous  administration  of  this  statute  will 
afford  fire  Insurance  companies  doing  busi- 
ness in  this  state  great  protection,  and  be  of 
more  benefit  to  them  than  any  other  class  of 
persons  or  corporations.  The  rule  above  an- 
nounced, although  not  there  applied,  was  rec- 
ognized by  this  court  in  the  case  of  Reelfoot 
Lake  Levee  District  v.  Dawson,  97  Tenn.  171, 
36  S.  W.  1046,  34  L.  R.  A.  725,  where  Judge 
Caldwell,  In  speal^lng  for  the  court,  says : 

"Complainants  contend,  in  next  place,  that 
If  the  act  be  not  sustainable  under  the  taxing 
power,  it  can  be  and  should  be  sustained  un- 
der the  police  power  of  the  state.  The  lat- 
ter power,  like  the  former  one.  Is  an  at- 
tribute of  sovereignty,  and  It  may  rightfully 
bare  expression  In  the  form  of  legislation, 
whenever  needful  for  the  promotion  of  pub- 
lic health,  or  the  preservation  of  public  safe- 
ty, order,  or  well-being.  Rules  and  regula- 
tions established  in  the  proper  exercise  of 
this  power  often  require  the  payment  of  mon- 
ey for  certain  specified  objects,  and  thereby 
in  some  measure  partake  of  the  nature  of 
tax  laws,  though  In  primary  purpose  entirely 
distinct  from  them. 

"•The  distinction  between  a  demand  of 
money  under  the  public  power  and  one  made 
onder  the  power  of  tax  Is  not  so  much  one 
of  form  as  of  substance.  The  proceedings 
may  be  the  same  In  two  cases,  though  the 
purpose  Is  essentially  different.  The  one  Is 
made  for  regulation,  and  the  ottier  for  rev- 
enue; If,  therefore,  the  purpose  Is  evident 
hi  any  particular  instance,  there  can  be  no 
dlfflcidty  in  classifying  the  case  and  refer- 
rtng  It  to  the  proper  power.  •  •  •  Only 
those  cases  where  regulation  is  the  primary 
purpose  can  be  specially  referred  to  the  po- 
lice power.'    Cooley  on  Tax'n,  580,  587." 

Judge  Burrows,  In  his  work  on  Taxation 
(aectlon  77),  says: 

"When  the  amount  of  the  fee  is  only  such 
as  would  probably  cover  expenses  of  enfor- 
cing the  r^ulatlons  of  the  state  as  to  the  par- 
ticular. It  Is  under  the  police  power;  but 
where  the  fee  Is  larger  than  is  necessary  for 
■nch  purposes,  and  Is  executed  with  refer- 
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ence  to  revenue,  the  license  Is  Issued  under 
the  taxing  power  of  the  states,  where  It  Is 
contrasted  with  the  property  tax  in  those 
provisions  which  limit  the  power  of  the  state 
to  tax  property  otherwise  than  by  a  uniform 
system  and  according  to  values.  But,  wheth- 
er mentioned  In  the  Constitution  or  not,  the 
provisions  as  to  equality  and  uniformity  do 
not  apply  to  taxes  on  license." 

The  case  of  Kew  York  Board  of  Underwrit- 
ers V.  Whipple,  supra,  Is  in  point.  There  a 
statute  providing  for  a  Are  patrol  and  Impos- 
ing the  expense  of  same  upon  Insurance  com- 
panies In  proportion  to  the  premiums  receiv- 
ed by  them  was  held  to  be  valid  exercise  of 
the  police  power. 

The  provision  requiring  the  burdens  to  I>e 
paid  by  fire  Insurance  companies  Is  somewhat 
analogous  to  statutes  sustaining  local  assess- 
ments for  the  Improvement  of  property,  up- 
on the  ground  that  the  adjoining  property 
owners  are  benefited  by  the  Improvement  to 
be  made.  The  principle  Involved  Is  very 
much  the  same.  Arnold  v.  Knoxvllle,  115 
Tenn.  204,  90  S.  W.  469,  8  L.  R.  A.  (N.  S.) 
837. 

The  provision  that  if  any  surplus  of  the 
charge  to  be  collected  by  the  Insurance  Com- 
missioner remains,  after  defraying  all  ex- 
penses Incurred  by  him  In  making  Investiga- 
tions as  required  by  the  act,  shall  be  paid 
Into  the  state  treasury,  does  not  make  that 
charge  a  tax  for  revenue.  It  Is  Impossible 
In  §idvance  to  estimate  what  the  expenses  of 
such  investigations  will  be,  and  the  mere  fact 
that  a  surplus  may  remain  will  not  affect  the 
validity  of  the  statute.  It  Is  common,  in 
statutes  providing  for  Inspection  fees  and 
special  taxes,  to  provide  that  any  surplus 
that  may  remain  be  paid  Into  the  public 
treasury,  and  such  provisions  have  always 
been  sustained.  It  is  the  only  disposition 
that  can  be  made  of  such  unforeseen  excess. 
Postal  Tel.  &  Cable  Co.  v.  Taylor,  192  U.  S. 
64-70,  24  Sup.  Ct  208,  48  L.  Ed.  342 ;  Atl.  & 
Pae.  Telegraph  Co.  v.  Philadelphia,  190  U.  S. 
160,  23  Sup.  Ct  817,  47  L.  Ed.  995;  Terre 
Haute  V.  Kersey,  159  Ind.  300,  64  N.  E.  469, 
95  Am.  St  Rep.  298;  Kennedy  v.  Montgom- 
ery County,  98  Tenn.  180,  38  S.  W.  1075. 

It  results,  therefore,  that  the  statute  is 
constitutional  and  valid,  and  the  assignment 
of  error  assailing  it  upon  the  grounds  dis- 
posed of  must  be  overruled. 

Second.  The  plaintiff  in  error  Insists  that 
the  Insurance  Commissioner  has  no  right  to 
conduct  an  investigation  of  a  fire  occurring 
In  Montgomery  county  at  his  office  In  David- 
son county,  and  therefore  a  subpoena  Issued 
by  him  requiring  a  witness  to  appear  before 
him  in  the  latter  county  was  issued  without 
authority,  and  void,  and  he  was  not  bound  to 
obey  it 

We  have  read  the  statute  in  vain  to  find 
anything  in  it  which  tends  to  confirm  this 
view.  It  contains  no  provision  which  ex- 
pressly or  by  implication  requires  the  Insur- 
ance Commissioner  to  conduct  the  investlga- 


Digitized  by 


Google 


514 


117  SOUTHWESTERN  REPORTEB. 


(Tenn. 


tlon  to  the  county  where  the  property  was  de- 
stroyed. He  la  given  broad  authority  to 
make  the  Investigation,  without  any  direction 
as  to  where  it  shall  be  conducted.  When  the 
law  was  enacted,  under  other  statutes  he  was 
required  to  have  an  office  in  the  Capitol  and 
to  discharge  certain  duties  there.  In  the  ab- 
sence of  a  provision  In  this  statute  confer- 
ring other  and  new  duties  upon  him,  the  pre- 
sumption is  that  he  was  authorized  to  dis- 
charge them  at  his  established  office  and 
where  then  existing  laws  required  him  to  be. 

While  the  conduct  of  an  investigation  in 
Davidson  county  may  result  In  great  Incon- 
venience, amounting  almost  to  oppression,  in 
some  cases,  yet  the  Legislature  had  the  pow- 
er to  authorize  it  to  be  conducted  there,  and 
having  done  so,  the  power  exists,  and  courts 
cannot  interfere  with  it  No  elaboration  of 
this  point  is  necessary. 

Third.  It  is  further  insisted,  granting  that 
the  commissioner  had  a  right  to  conduct  an 
investigation  In  Davidson  county,  that  he 
had  no  power  to  l^sue  a  subpoena  to  Mont- 
gomery county  for  witnesses.  It  is  said 
that  the  statute  confines  his  powers  to  those 
of  a  trial  Justice — a  Justice  of  the  peace — 
and  that  a  Justice  of  the  peace  can  only  is- 
sue subpoenas  for  witnesses  to  his  own  or  an 
adjoining  county. 

This  contention  Is  also  unsound.  The  stat- 
ute (section  8)  vests  In  the  Insurance  C!om- 
missioner  or  his  deputy  "all  the  power  of  a 
'trial  Justice'  In  this  state  for  the  purpose  of 
summoning  and  compelling  attendance  of 
witnesses  to  testify  in'  relation  to  any  matter 
which  is  by  the  provisions  of  the  act  the  sub- 
ject of  inquiry  and  Investigation."  There  Is 
no  such  officer  in  Tennessee  as  a  "trial  Jus- 
tice," but  it  Is  apparent  a  Justice  of  the  peace 
was  meant  The  authority  given  a  Justice  of 
the  peace  In  issuing  subpoenas  for  witnesses 
by  our  statutes  is  to  be  found  in  three  sec- 
tions of  the  Code.    These  are  as  follows: 

"Justices  of  peace  may  Issue  subpcenas  for 
witnesses  in  an  adjoining  county,  and  such 
witnesses  thus  summoned  are  requlired  to  at- 
tend under  the  usual  penalties."  Shannon's 
Code,  §  5615. 

"Justices  of  the  peace  are  vested  with  pow- 
er to  issue  subpoenas  for  witnesses  in  any 
matter  to  be  tried  before  him  to  his  own  or 
an  adjoining  county."  Shannon's  Code,  { 
5937,  subsec.  4. 

"The  magistrate  before  whom  an  informa- 
tion is  made  may  Issue  subpoenas  to  any  part 
of  the  state  for  witnesses  on  behalf  either  of 
the  defendant  or  the  state."  Shannon's  Code, 
f  7358. 

The  first  section  Is  to  be  found  In  the  chap- 
ter upon  the  general  subject  of  procuring 
the  attendance  and  testimony  of  witnesses; 
the  second,  in  the  chapter  relating  to  the 
powers  of  Justices  of  the  peace;  and  the 
third,  in  the  chapter  relating  to  witnesses 
and  the  mode  of  securing  their  testimony  in 
criminal  proceedings.  This  statute  (chapter 
460,  p.  1538,  Acts  of  1907),  being  a  police 


measure,  passed  for  the  protection  of  life 
and  property,  and  to  facilitate  the  detection 
of  those  guilty  of  fraudulent  and  tocendlary 
fires,  and  to  aid  in  bringing  them  to  punish- 
ment the  Investigation  provided  for  is  more 
a  criminal  proceeding  than  a  dvil  one,  and  it 
was  clearly  the  intention  of  the  General  As- 
sembly to  confer  upon  the  commissioner  all 
the  power  vested  by  law  In  the  Justices  of 
the  peace  to  require  witnesses  to  appear  be- 
fore them  and  testify  In  relation  to  crimes 
committed.  This  Is  the  only  reasonable  con- 
struction that  can  be  placed  upon  the  statute. 
Without  such  authority,  the  commissioner 
would  In  many  instances  be  wholly  unable  to 
make  an  Investigation.  The  act  must  be 
given  a  broad  and  liberal  construction,  as 
remedial  statutes  always  are,  to  effect  the 
purpose  of  its  enactment 

Fourth.  It  is  next  insisted  that  the  stat- 
utes denouncing  a  penalty  against  witnesses 
for  failure  to  appear  in  obedience  to  the  serv- 
ice of  a  subpoena  do  not  apply  to  this  case, 
and  the  circuit  court  of  Davidson  county  had 
no  Jurisdiction  to  render  Judgment  against 
plaintiff  in  error. 

We  think  otherwise.  The  statutes  upon 
the  subject  are  as  follows : 

"Every  witness  legally  bound  to  appear  as 
herein  directed  shall  appear  accordingly  and 
continue  to  attend  from  day  to  day  and  from 
term  to  term  until  discharged  by  the  court 
or  the  party  at  whose  instance  he  was  sum- 
moned. 

"In  default  thereof  he  forfeits  to  the  party 
at  whose  tostance  the  subpoena  issues  the 
sum  of  $125.00,  to  be  recovered  by  scire 
facias;  and  he  is  further  liable  to  the  action 
of  the  party  for  damage  sustatoed  for  want 
of  his  testimony. 

"The  attendance  of  witnesses  to  criminal 
cases  is  enforced  In  the  same  way,  subject 
to  the  same  rules,  except  that  the  penalty 
for  falling  to  attend  is  $250.00." 

Shannon's  Code,  {§  6608,  5609,  5610. 

"If  a  witness  fails  to  appear  when  sum- 
moned before  a  Justice  of  the  peace  or  com- 
missioner, the  subpoena  is  returned  to  the  cir- 
cuit court  of  the  county  with  todorsement 
of  such  failure  made  thereon  by  the  Justice 
or  commissioner,  and  scire  facias  issues  as  In 
other  cases." 

Shannon's  Code,  i  5613. 

The  statute  under  which  the  commission- 
er was  proceeding  vested  to  him  all  the  pow- 
ers of  a  Justice  of  the  peace  to  issue  sub- 
poenas for  witnesses  and  compel  their  at- 
tendance before  him  to  testify  to  the  Investi- 
gation which  he  was  authorized  to  make.  It 
follows  that  all  statutes  providing  for  the 
enforcement  of  this  authority  are  applicable 
to  proceedings  before  him.  It  could  not 
have  been  intended  by  the  General  Assembly 
to  vest  him  with  the  authority  of  a  Justice 
of  the  peace  to  Issue  subpoenas,  and  yet  with- 
hold the  means  of  enforcing  the  attendance 
of  the  witnesses.  Such  a  construction  would, 
be  absurd  and  unreasonable. 
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It  may  be,  as  Bald  for  the  plaintiff  in  er- 
ror, that  the  appearance  of  witnesses  could  be 
oiforced  bj  attachment;  bat  this  is  imma- 
teriaL  The  law  alao  provides  that  their  ap- 
pearance may  be  compelled  by  enforcing  the 
penalties  denounced  against  defaulting  wit- 
nesses. The  state  of  Tennessee,  through  its 
officer,  the  Insurance  Commissioner,  upon 
whom  the  doty  of  enforcing  this  police  meas- 
ure was  imposed,  had  the  right  to  compel  the 
appearance  of  the  plaintiff  in  error  as  a  wit- 
ness to  testify  in  relation  to  the  fire  under 
InTeatigatlon.  The  failure  of  the  witness  to 
appear  was  prejudicial  to  the  state  in  the  en- 
forcement of  laws  made  for  the  protection 
of  property  and  the  punishment  of  crime,  and 
the  motion  was  properly  made  in  its  name 
to  recover  the  penalty,  and,  when  collected, 
it  will  be  covered  into  the  public  treasury. 
The  motion  could  have  been  made,  and  prop- 
erly should  have  been  made,  in  the  name  of 
the  state,  without  the  intervention  of  the 
commissioner  as  relator,  because  the  latter 
had  no  Interest  In  the  matter,  and  no  relator 
was  necessary ;  but  his  name,  being  mere  sur- 
plusage, will  not  affect  the  action,  the  state 
being  the  real  party  in  Interest. 

Fifth.  The  plaintiff  in  error  offers  in  ex- 
cuse for  his  failure  to  obey  the  subpoena 
that  the  commissioner  was  exceeding  his  au- 
thority In  investigating  matters  not  pertinent 
to  the  fire  in  question. 

We  find  upon  this  record  that  the  Insur- 
ance Commissioner  was  conducting  the  inves- 
tigation of  a  fire  in  good  faith  and  in  strict 
discharge  of  the  duties  Imposed  upon  him 
by  the  statute.  It  was  Immaterial  that  one 
Sanders  had  been  indicted  upon  the  charge 
of  burning  property.  The  commissioner  had 
nothing  to  do  with  that.  The  indictment  did 
not  conclude  the  question  as  to  the  cause, 
origin,  and  drcoiustances  of  the  fire,  nor  who, 
If  any  one,  was  guilty  of  fraud  or  arson  in 
the  matter.  The  investigation  might  have 
developed  that  Sanders  had  no  connection 
irith  it,  and  that  other  parties,  then  unsus- 
pected, were  gnllty.  It  was  the  duty  of  the 
ccnnmlssfoner  to  discharge  the  duties  Imposed 
npon  Iilflgi,  and  It  appears  that  he  was  doing 
so  with  reasonable  diligence  nnder  the  dr- 
cnmstancee  att«ading  the  case. 

Bat,  whether  the  commissioner  was  acting 
in  good  faith  or  not,  the  plaintiff  in  error 
bad  no  discretion  in  the  matter.  It  was  his 
doty  to  obey  the  subpoena.  It  would  be  im- 
posslble  to  conduct  a  legal  proceeding  if  every 
witness  snmmoned  could  determine  for  him- 
self whether  or  not  his  evidence  was  material 
or  whether  he  should  attend.  Advice  of 
{Qonael  in  such  cases  Is  no  defense — certainly 
not  In  this  case,  because  it  appears  that  the 
witness  sought  the  advice  of  the  counsel  for 
Sanders,  and  clearly  disobeyed  the  subpoena 
in  bis  Interest 

We  tbink,  npon  the  whole  record,  that  the 
Insorance  Commissioner  had  the  power  to 


Issue  subpoena  which  was  served  npon  the 
plaintiff  in  error,  requiring  him  to  appear  be- 
fore him  in  his  office  at  Nashville;  that  the 
plaintiff  in  error  willfully  disobeyed  this 
process;  that  the  circuit  court  of  Davidson 
county  had  Jurisdiction  of  a  motion  to  collect 
the  penalty  of  $250  denounced  against  de- 
faulting witnesses  summoned  in  behalf  of  the 
state ;  and,  the  plaintiff  in  error  having  whol- 
ly failed  to  show  any  good  excuse  or  cause 
why  the  penalty  should  not  be  enforced,  the 
Judgment  of  the  trial  court  to  that  effect 
should  be  affirmed,  with  costs. 


ST.  LOUIS  &  S.  F.  BT.  CO.  T.  SHORE  «t  aL 
(Sapreme  Court  of  Arkansas.    March  1,  1909.) 

1.  Railboads    (J    249*)— Opebation— FiBES— 
Statutes— Constitutionality. 

Act  April  18,  1907  (Acta  1907,  n.  338), 
making  railroad  companies  liable  for  damages 
caused  by  fire  from  a  locomotive  in  the  opera- 
tion of  its  road,  Is  constitutional  and  valid. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  i  249.»] 

2.  Statutes  (§  64*)— EnrccT  or  Pabtiai.  Ik- 

VALIDITT. 

If  a  statute  Imposing  a  liability  for  dam- 
ages caused  by  fire  In  the  operation  of  a  rail- 
road be  void  as  to  persons  operating  railroads 
other  than  railroad  companies,  or  as  to  fire 
communicated  by  other  methods  than  by  a  lo- 
comotive, those  provisions  may  be  eliminated, 
and  leave  the  statute  valid,  as  applied  to  fires 
caused  by  a  locomotive  operated  by  a  railroad 
company. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  H  B8-66;    Dec.  Dig.  i  64.*] 
a  Evidence  ({   488*)— Opinion   Evidence— 

Dauaoes  by  Fike— Mabket  Value. 

In  an  action  for  injuries  to  an  orchard  by 
fire,  it  was  proper  to  permit  witnesses  to  state 
their  opinions  as  to  the  market  value  of  the  or- 
chard before  and  after  the  fire,  and  to  give 
their  reasons  therefor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {$  2283-2289;    Dec.  Dig.  {  488.»] 

Appeal  from  Clrcnlt  Court,  Washington 
County ;  J.  S.  Maples,  Judge. 

Action  by  Thomas  Shore  and  others  against 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

W.  F.  Evans  and  B.  R.  Davidson,  for  ap- 
pellant.   Walker  &  Walker,  for  appellees. 

McCULLOCH,  0.  J.  Plaintiffs  insOtuted 
this  action  to  recover  damages  to  their  land 
and  growing  fruit  orchard,  caused  by  fire 
alleged  to  have  been  communicated  from  a 
locomotive  operated  by  the  defendant  on  its 
railroad.  They  recovered  the  sum  of  $2,500 
In  the  trial  below,  and  defendant  appealed  to 
this  court. 

It  is  neither  alleged  nor  proved  that  the 
defendant  was  guilty  of  any  negligence  In 
allowing  the  fire  to  escape,  and  the  principal 
question  Involved  in  this  case  is  as  to  the 
constitutionality  of  the  act  approved  April  2, 


•For  otiier  eases  •••  suns  topic  and  section  NUMBER  in  Dae.  ft  Am.  Dlgi.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


616 


U7  SOUTHWESTERN  RE2P0RTEB. 


(Ark. 


1907  (Acts  1907,  p.  336),  making  railroad  com- 
panies responsible  for  damage  caused  bj 
fire.  The  statate  Is  as  follo-vrs:  "Hereafter 
all  corporations,  companies  or  persons,  en- 
gaged In  operating  any  railroad  wholly  or 
partly  In  this  state,  shall  be  liable  for  the  de- 
struction of,  or  Injury  to,  any  property,  real 
or  personal,  which  may  be  caused  by  fire, 
or  result  from  any  locomotive,  engine,  ma- 
chinery, train,  car  or  other  thing  used  upon 
said  railroad,  or  in  the  operation  thereof,  or 
which  may  result  from,  or  be  caused  by  any 
employe,  agent  or  servant  of  such  corpora- 
tion, company  or  person  upon  or  in  the  opera- 
tion of  such  railroad,  and  the  owner  of  any 
such  property,  real  or  personal,  which  may 
be  destroyed  or  Injured,  may  recover  all 
such  damage  to  said  property  by  suit  In  any 
court.  In  the  county  where  the  damage  oc- 
curred, having  jurisdiction  of  the  amount  of 
such  damage,  and  upon  the  trial  of  any  such 
action  or  suit  for  such  damage  It  shall  not  be 
lawful  for  the  defendant  In  such  suit  or 
action  to  plead  or  prove  as  a  defense  thereto, 
that  the  Are  which  caused  such  Injury  was 
not  the  result  of  negligence  or  carelessness 
upon  the  part  of  such  defendant.  Its  em- 
ployes, agents  or  servants;  but  In  all  such 
actions,  it  shall  only  be  necessary  for  the 
owner  of  such  property  so  Injured  to  prove 
that  the  fire  which  caused  or  resulted  In  the 
Injury  originated  or  was  caused  by  the  oper- 
ation of  such  railroad,  or  resulted  from  the 
acts  of  the  employes,  agents  or  servants  of 
such  defendant,  and  If  the  plaintiff  recover 
in  such  suit  or  action,  he  shall  also  recover 
a  reasonable  attorney's  fee  to  be  ascertained 
from  the  evidence  in  the  case  by  the  court  or 
Jury  trying  the  same.  Provided,  that  the 
penalty  prescribed  by  section  1  of  this  act 
shall  apply  only  when  such  employe,  agent 
or  servant  Is  in  the  discharge  of  bis  duty  as 
such." 

All  of  the  objections  made  to  the  statute 
in  question  are  fully  answered  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  St.  li.  &  S.  F.  Ry.  Co.  V.  Mathews,  165  U. 
S.  1,  17  Sup.  Ct  243,  41  L.  Ed.  611,  uphold- 
ing a  similar  statute  in  Missouri,  and  we 
need  go  no  further  than  to  cite  that  case  as 
an  expression  of  our  views  on  the  subject. 
Mr.  Justice  Gray,  In  delivering  the  opinion 
of  the  court  in  that  case,  after  reviewing  the 
authorities  on  the  subject,  said:  "This  re- 
view of  the  authorities  leads  as  to  the  foHow;- 
Ing  conclusions:  First.  The  law  of  England, 
from  the  earliest  times,  held  any  one  light- 
ing a  fire  upon  his  own  premises  to  the  strict- 
est accountability  for  damages  caused  by  its 
spreading  to  the  property  of  others.  Second. 
The  earliest  statute  which  declared  railroad 
corporations  to  be  absolutely  responsible,  In- 
dependently of  negligence,  for  damages  by 
fire  communicated  from  their  locomotive  en- 
gines to  property  of  others  was  passed  In 
Massachusetts  in  1810,  soon  after  such  en- 
gines had  become  common.  Third.  In  Eng- 
land, at  the  time  of  the  passage  of  that 


statute.  It  was  undetermined  whether  a  rail- 
road corporation,  without  negligence,  was 
liable  to  a  civil  action,  as  at  common  law. 
for  damages  to  property  of  others  by  fire 
from  its  locomotive  engines;  and  the  re- 
sult that  it  was  not  so  liable  was  subse- 
quently reached  after  some  conflict  of  judi- 
cial opinion,  and  only  when  the  acts  of  Par- 
liament had  expressly  authorized  the  corpo- 
ration to  use  locomotive  engines  upon  its  rail- 
road, and  had  not  declared  it  to  be  respon- 
sible for  such  damages.  Fourth.  From  the 
time  of  the  passage  of  the  Massachusetts 
statute  of  1840  to  the  present  time,  a  period 
of  more  than  half  a  century,  the  validity  of 
that  and  similar  statutes  has  been  con- 
stantly upheld  in  the  courts  of  every  state 
of  the  Union  in  which  the  question  has 
arisen."  The  learned  justice  concludes  the 
opinion  with  the  following  statement  of  the 
law:  "The  motives  which  have  Induced,  and 
the  reasons  which  justify,  the  legislation 
now  In  question  may  be  summed  up  thus: 
Fire,  while  necessary  for  many  uses  of  civi- 
lized man,  is  a  dangerous,  volatile,  and  de- 
structive element,  which  often  escapes  in  the 
form  of  sparks,  capable  of  being  wafted  afar 
through  the  air,  and  of  destroying  any  com- 
bustible property  on  which  they  fall,  and 
which,  when  it  has  once  gained  headway, 
can  hardly  be  arrested  or  controlled.  Rail- 
road corporations.  In  order  the  better  to 
carry  out  the  public  object  of  their  creation, 
the  sure  and  prompt  transportation  of  pas- 
sengers and  goods,  have  been  authorized  by 
statute  to  use  locomotive  engines  propelled 
by  steam  generated  by  fires  lighted  upon 
those  engines.  It  is  within  the  authority  of 
the  Legislature  to  make  adequate  provision 
for  protecting  the  property  of  others  against 
loss  or  injury  by  spaiks  from  such  engines. 
The  right  of  the  citizen  not  to  have  his  prop- 
erty burned  without  compensation  Is  no  less 
to  be  regarded  than  the  right  of  the  corpora- 
tion to  set  it  on  fire.  To  require  the  utmost 
care  and  diligence  of  the  railroad  corpora- 
tions in  taking  precautions  against  the  es- 
cape of  fire  from  their  engines  might  not  af- 
ford sufllcient  protection  to  the  owners  of 
property  in  the  neighborhood  of  the  rail- 
roads. When  both  parties  are  equally  f  anlt- 
less,  the  Legislature  may  properly  consider 
It  to  be  just  that  the  duty  of  insuring  pri- 
vate property  against  loss  or  Injury  caused 
by  the  use  of  dangerous  instruments  shonid 
rest  upon  the  railroad  company,  which  em- 
ploys the  Instruments  and  creates  the  peril 
for  Its  own  profit,  rather  than  upon  the  own- 
er of  the  property,  who  has  no  control  over, 
or  interest  in,  those  instruments." 

The  authorities  on  this  subject  are  collated 
in  3  Elliott  on  Railroads,  |  1223,  where  the 
rule  is  stated  as  follows:  "Statntes  Imposing 
liability  for  damages,  on  account  of  fires  set 
out  by  railway  locomotives,  have  been  at- 
tacked in  many  of  the  states  where  they  ar» 
in  force,  on  the  ground  that  they  are  uncon- 
stitutional, but  In  all  the  decisions,  wher» 
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the  qnestlon  hag  directly  arisen,  so  far  as  we 
bare  been  able  to  discover,  they  have  been 
held  constitutional."  None  of  the  decisions 
of  thla  court  conflict  with  this  rule.  The 
case  of  Ia  B.  &  Ft  S.  Ry.  Ck).  v.  Payne,  33 
Ark.  816,  34  Am.  Rep.  55,  which  la  cited  by 
the  appellant  In  support  of  Its  contention, 
clearly  recognizes  the  validity  of  such  a 
statute,  for  the  opinion  contains  the  follow- 
ing: "In  Massachusetts,  by  statute,*  railroad 
companies  are  made  absolutely  liable  for  in- 
juries by  fire  communicated  from  their  en- 
gines; but  in  compensation  are  given  an  In- 
sorable  Interest  in  any  buildings  along  the 
route.  The  courts  have  sustained  this  law, 
but  the  nature  of  It  Is  peculiar  and  excep- 
tional, and  the  language  too  clear  to  admit 
of  doubt"  We. are  of  the  opinion  that  the 
clause  in  some  of  the  statutes  giving  the  rail- 
road company  an  insurable  interest  is  not 
essential  to  the  validity  of  the  statute. 

It  is  contended  that  the  act  is  void  for  the 
reason  that  It  is  not  confined  simply  to  cases 
of  fire  communicated  from  locomotives  oper- 
ated by  railroad  companies,  but  applies  to 
persons  operating  railroads,  and  also  to  flre 
communicated  by  other  methods  in  the  op- 
eration of  railroads.  It  is  sufficient  to  say 
that  we  have  no  question  presented  In  this 
case  except  tnat  of  the  validity  of  the  stat- 
nte  as  applied  to  the  damage  done  by  flre 
communicated  from  a  locomotive  operated 
b?  the  raUroad  corporation.  If  the  statute  is 
Told  as  to  persons  operating  railroads,  or  as 
to  flre  communicated  In  other  methods,  that 
part  could  be  eliminated,  and  still  the  stat- 
ute be  valid  so  as  to  apply  to  cases  such  as 
this.  Leep  V.  Ry.  Co.,  58  Arl£.  407,  25  8.  W. 
T5.  23  L.  R.  A.  291,  41  Am.  St.  Rep.  109. 

The  only  other  question  raised  by  this  ap- 
peal is  that  of  the  admissibility  of  the  tes- 
timony of  certain  witnesses  Introduced  by 
the  plaintltr.  It  Is  contended  that  the  court 
erred  in  this  respect,  because  witnesses  were 
allowed  to  testify  as  to  damages,  basing 
their  estimates  upon  the  product  of  the  land, 
and  not  upon  Its  marl^et  value;  also  that 
Bome  of  the  witnesses  did  not  show  suffi- 
cient knowledge  and  experience  to  testify  as 
to  the  amount  of  the  damage.  The  court  in 
Its  Instruction  limited  the  amount  of  re- 
covery to  the  difference  between  the  marlset 
value  of  the  land  before  It  was  damaged  and 
•ftervards.  We  are  of  the  opinion  that  all 
of  the  witnesses  showed  sufficient  knowledge 
of  land  similarly  situated  in  that  locality  to 
enable  them  to  testify.  While  it  Is  true  that 
tome  of  them  based  their  opinions  upon  the 
estimated  yield  of  fruit  of  the  orchards  on 
the  land,  the  questions  propounded  were  as 
to  the  market  value,  and  the  Jury  must  have 
understood  from  the  opinions  expressed  by 
tbe  witnesses  that  they  were  giving  the  mar- 
ket value  based  upon  the  estimated  yield  of 
«rop.  It  was  proper  to  permit  the  witnesses 
to  state  their  opinions  as  to  the  market 


value,  and  to  give  their  reasons  therefor,  so 
that  the  jury  might  determine  what  force  to 
give  to  the  testimony.  It  was,  after  all,  a 
question  for  the  Jury  to  determine  under  the 
Instructions  of  the  court,  and  upon  all  the 
evidence  adduced,  as  to  what  the  difference 
In  the  market  value  was  before  and  after 
the  damage.  L.  R.  Jet.  Ry.  Co.  v.  Woodruff, 
49  Ark.  381,  5  S.  W.  792,  4  Am.  St.  Rep.  51; 
K.  C.  S.  Ry.  Co.  V.  Boles,  115  S.  W.  375,  15 
Ark.  Law  Rep.  614. 

We  find  nothing  in  the  record  which  vio- 
lates tWs  rule.  Therefore  no  error  of  the 
court  was  committed. 

Judgment  affirmed. 


ST.  LOUIS,  L  M.  &  S.  RT.  CO.  ▼,  FURLOW 

et  al. 
(Supreme  Court  of  Arkansas.    March  1,  1909.) 

1.  Evidence  f§  417*)-Paboi.  EviDBa»CE-VA- 
BTiNo  WBm:»o. 

A  shipping  contract  with  an  unfilled  blank 
tor  freight  rate,  said  rate,  however,  being  ex- 
pressly recited  to  be  less  than  the  rate  for  car- 
nage at  carrier's  risk,  is  not  varied  by  parol 
evidence  of  the  rate. 

^[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  a  1874-1899 ;    Dec.  Dig.  g  417.*] 

2.  Trial   (§   232*)— Abstbact    iNSTBUcnowa. 

GiTlng  an  instruction  authorizing  recovery 
if  it  be  found  the  shipment  was  injured  by  de- 
lay in  transportation  is  error;  there  being  no 
evidence  of  damage  from  delay,  but  merely  of 
damage  from  rough  handling  in  switching. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  59e-«12;    Dec.  Dig.  i  252.»] 

3.  Cabbiebs   (8  180*)— Co  NTBACTS— Notice  of 
Claim  of  Damages — Intebstate  Shipment. 

Stipulation,  in  a  contract  for  carriage  of 
freight,  that  as  a  condition  to  recovery  the 
shipper  shall  give  notice  within  a  certain  time 
of  claim  therefor,  does  not  exempt  from  liabil- 
ity and  does  not  in  case  of  an  interstate  ship- 
ment and  by  connecting  carriers,  contravene  the 
Hepburn  act  (Act  Cong.  June  29,  1006,  c 
3591,  I  7,  34  Stat.  593  [U.  8.  Comp.  St.  Supp. 
1907,  p.  9091).  declarinst  that  the  contract  for 
such  a  shipment  may  not  exempt  the  initial  car- 
rier from  liability  for  such  injury  caused  by  it 
or  the  connecting  carrier. 
[Ed.  Note.— For  other 
Dec  Dig.  §  180.*] 


cases,    see    Carriers, 


(J   166*)— CoNTBACis— Notice 
Di 


OF 
OF 


4.  Cabbiebs 
Claim  of  Damages  —  Reasonableness 
Stipulation. 

Stipulation,  in  a  contract  for  carriage  of 
freight,  that  as  a  condition  to  recovery  for  in- 
jury to  the  property  the  carrier  shall  be  given 
notice  within  a  certain  time  of  claim  for  dam- 
ages, must  be  reasonable,  and  whether  it  is  rea- 
sonable, where  the  notice  is  required  to  be  giv- 
en within  a  day  after  delivery  at  destination, 
is  a  question  for  the  jury ;  the  stock  shipped 
having  arrived  at  2  p.  m.,  there  having  been  no 
agent  at  such  station,  and  the  nearest  agent  to 
whom  notice  might  have  been  given  having 
been  35  miles  away. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  S§  649,  672 ;    Dea  Dig.  |  166.*] 

5.  Cabbiebs  (S  154*)— Contbact— Notice  of 
Claim  of  Damages— Consi  deration  fob 
Stipulation. 

A  reduction  of  freight  rate  is  a  sufficient 
consideration  for  the  stipulation  In  the  contract 
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of  carriage  that,  at  a  condition  to  recovery  for 
injur;  to  the  property  aliipped,  notice  of  claim 
of  damageB  sball  be  given  the  carrier  within  a 
certain  time. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  641-645;   Dec.  Dig.  i  154.*] 

6.  Carbiebs   (§   159*)— CowTBACT— Notice  of 
Claim  of  Dauaoes— Notice  bt  Mail. 

The  stipulation,  in  a  contract  of  carriage, 
that  as  a  condition  to  recovery  for  injury  to 
the  property  shipped  the  sliipp«r  will  give  no- 
tice of  claims  therefor  in  wnting  to  an  agent 
of  the  carrier  within  one  day  after  delivery  at 
destination,  so  that  the  claim  may  be  investi- 
gated, requires  actual  notice,  so  that  notice  by 
mail  is  not  sufficient,  unless  received  within  the 
one  day. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  169.*] 

7.  Cabbiebs  ((   159*)— CoRTBACT— Noncx   of 
CXaiu  of  Daiiaoe»— Reasonableness. 

Where  a  contract  of  carriage  stipulated 
that,  as  a  condition  to  recove^  for  injury  to 
the  property  shipped,  notice  of  claim  therefor 
should  be  given  the  carrier  within  one  da^  after 
delivery  at  destination,  and  notice  was  given  in 
six  da/s,  the  question  is  not  whether  the  notice 
was  given  in  a  reasonable  time,  but  whether  one 
day  was  a  reasonable  time  for  giving  notice,  as 
if  it  was  then  the  notice  given  was  insufficient, 
and  if  it  was  not  then  the  entire  stipulation  was 
invalid. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  159.*] 

8.  Cabbiebs  (|  177*) — Intebstate  Tbansfob- 

TATION— CONNECTINO    CABBIEBS  —  LIABILITY 
FOB   iNJtTBT. 

By  express  provision  of  the  Hepburn  act 
(Act  Cong.  June  W,  1906,  c.  3591.  f  7,  34  Stat. 
593  [U.  S.  Comp.  St.  Supp.  1907,  p.  909]),  a 
carrier  receiving  property  in  one  state  for  trans- 
portation to  another  state  is  liable  for  injury 
to  the  property^  as  well  when  caused  by  a  con- 
necting carrier  as  when  caused  by  it. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  $  177.*] 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; Geo.  W.  Hays,  Judge. 

Action  by  W.  H.  Furlow  and  others  against 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

E.  B.  Elnsworthy  and  Lewis  Rboton,  for 
appellant  J.  S.  McKniglit  and  Tliornton  & 
Thornton,  for  appellees. 

BATTLE,  J.  Plaintiffs'  (W.  H.  Furlow's 
and  B.  M.  Blgers')  complaint  against  the  de- 
fendant St  Louis,  Iron  Mountain  ft  South- 
ern Railway  Company,  embraces  two  claims 
for  damages,  one  for  delay  in  transportation 
of  plaintiffs  as  passengers  and  loss  of  bag- 
gage, and  the  other  for  Injuries  to  horses 
sustained  while  in  course  of  shipment  from 
CoffeyvlUe,  Kan.,  to  Harrell,  Ark.  There  Is 
no  controversy  In  this  court-  about  the  first 

They  allege:  That  on  or  about  the  15th 
day  of  September,  1907,  plaintiffs  loaded  in 
a  stock  car  of  the  defendant  at  Coffeyville, 
Kan.,  25  or  26  horses  in  good  condition,  and 
it  agreed  to  deliver  them  in  like  condition 


at  Harrell,  Ark.,  but  "on  the  ITth  day  of 

September,  1907,  while  at  Little  Rock,  Ark., 
defendant  permitted  said  car  loaded  with 
plaintiffs'  horses  to  be  continually  mn  back 
and  forth  on  the  switchyard  of  defendant  for 
a  period  of  7^  honrs,  bumping  the  car  vio- 
lently against  other  cars,  knocking  plaintiffs' 
horses  down,  causing  them  to  tramp  upon 
each  other,  knocking  them  against  each  other 
and  agaftist  the  wall  of  the  car,  till  tbey 
were  badly  bruised  and  damaged,  thereby 
diminishing  the  value  of  said  car  load  of 
horses  to  plaintiffs  at  least  $300;  that  when 
said  oar  was  transferred  to  Chicago,  Bock 
Island  &  Pacific  Railway  Company  to  be  car- 
ried to  Harrell  it  was  then  in  a  broken  down 
condition.  Insomuch  that  said  car  loaded  with 
said  horses  was  kept  on  the  said  track  of  the 
Chicago,  Rock  Island  A  Pacific  Railway  Com- 
pany for  a  period  of  three  hours;  and  tbat 
all  of  the  negligence  of  the  defendant  afore- 
said contributed  to  the  injury  and  damage  of 
plaintiffs,  and  they  prayed  judgment  for 
$331." 

The  defendant  answered  and  q>eclflcally 
denied  each  allegation  of  the  complaint,  and 
alleged  that  the  contract  of  shipment  Into 
which  plaintiffs  and  defendant  entered  was 
a  special  contract  by  which  the  Shipper 
assumed  certain  risks,  and  that  the  damages 
complained  of  were  risks  assumed  by  plain- 
tiffs, and  that  plaintiffs  had  failed  to  comply 
with  the  contract  and  were  not  entitled  to 
recover. 

The  contract  of  shipment  referred  to  in  the 
pleadings  was  a  printed  form  with  all  the 
blanks  filled,  except  the  rate  of  freight  to  t>e 
paid,  and  contained  the  following  statements 
and  stipulations: 

" at  the  rate per sub- 
ject to  minimum  weights  and  length  of  cars 
provided  for  in  tariff,  said  rate  being  less 
than  the  rate  charged  for  shipments  trans- 
ported at  carrier's  risk,  for  which  reduced 
rate  and  other  considerations  it  is  mutually 
agreed  between  the  parties  hereto  as  follows: 

"FiftlL  That  as  a  condition  precedent  to 
the  recovery  of  any  damages  for  any  loss  or 
injury  to  live  stock  covered  by  this  contract 
for  any  cause,  including  delays,  the  second 
party  will  give  notice  In  writing  of  the  daim 
therefor  to  some  general  ofOoer  or  tQ  the 
nearest  station  agent  of  the  first  party,  or 
to  the  agent  at  destination  or  some  general 
oEQcer  of  the  delivering  line,  before  sncta 
stock  is  removed  from  the  point  at  shipment 
or  from  the  place  of  destination,  and  before 
such  stock  is  mingled  with  other  stodc, 
such  written  notification  to  l>e  served  within 
one  day  after  the  delivery  of  the  stock  at 
destination,  to  the  end  that  sndi  daim  may 
be  fully  and  fairly  investigated;  and  that  a 
failure  to  fully  comply  with  the  'provisionB 
of  this  clause  shall  be  a  bar  to  the  recovery 


•For  othw  eases  les  same  topic  and  lectlon  NUMBER  la  Dec.  A  Am.  Dice-  UCT  to  date,  tb  Reporter  Indexes 
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of  any  and  all  aach  dalms,  and  to  any  suit 
or  action  brought  tbereon. 

•         ••••** 

"Twelfth.  That  In  making  this  contract, 
the  undersigned  owner,  or  other  agent  of  the 
owner,  of  the  stock  named  herein,  expressly 
acknowledges  that  he  has  had  the  option  of 
making  this  shipment  under  the  tariff  rates, 
either  at  carrier's  risk  or  upon  a  limited 
liability,  and  that  he  has  selected  the  rate 
and  the  liability  named  herein  and  expressly 
accepts  and  agrees  to  all  the  stipulations  and 
conditions  herein  named." 

Evidence  was  adduced  In  the  trial  of  the 
Issues  tending  to  prove  the  following  facts: 
The  foregoing  contract  was  made  by  plain- 
tiffs and  defendant  on  the  15th  day  of  Sep- 
tember, 1907,  at  Coffeyvlile,  Kan.  Twenty- 
five  or  26  horses  were  delivered  at  that  time 
and  place,  in  good  condition,  by  plaintiffs  to 
defendant  for  shipment  to  Harrell,  Ark.  De- 
fendant had  two  rates  of  freight  for  ship- 
ment of  live  stock,  one  where  the  stock  was 
shipped  at  the  carrier's  risk,  and  the  other 
where  the  liability  was  limited.  The  con- 
tract shows  that  the  latter  was  agreed  upon, 
and  the  defendant  offered  to  prove  what  that 
was,  and  the  court  would  not  permit  it  to  do 
so.  The  horses  were  shipped  according  to 
the  contract,  but  were  delivered  in  bad  condi- 
tion at  Harrell.  "They  were  stamped  on 
and  bruised  and  cut  when  delivered."  One 
of  them  had  a  gash  on  her  shoulder,  and  an- 
other was  stamped  up  badly  and  scratched." 
All  of  this  damage  was  done  while  In  the 
yards  at  Little  Rock  "on  account  as  they 
state,  of  rough  handling  while  being  switched 
about  the  yards." 

The  horses  arrived  at  Harrell  on  the  18th 
of  September,  1907,  at  about  2  o'clock  p.  m. 
There  was  no  station  agent  at  Harrell.  The 
defendant's  nearest  station  agent  was  at 
Camden,  about  35  miles  from  HarrelL  Four 
or  five  days  after  the  delivery  of  the  horses 
at  Harrell,  plaintiffs,  by  their  attorney,  gave 
notice  of  dalm  for  damages  to  agent  of  the 
defendant  at  Coffeyvlile,  Kan.,  by  maU. 

The  court,  over  the  objections  of  the  de- 
fendant. Instructed  the  Jury,  at  the  Instance 
of  the  plaintiffs,  In  part,  as  follows: 

"(1)  It  is  the  duty  of  common  carriers  to 
famish  sufficient  facilities  for  the  reason- 
ably prompt  transportation  of  goods  or  stock 
tendered  for  carriage,  and  they  are  liable 
for  any  negligent  delay  in  furnishing  such 
facilities,  and  if  you  believe  from  the  evi- 
dence In  this  case  that  the  St  Louis,  Iron 
Monntain  ft  Southern  Railroad  Company  de- 
livered the  car  of  horses  in  controversy  to 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  a  connecting  carrier,  in  a  broken 
or  damaged  car,  and  that  on  this  account 
idaintUTs  horses  were  held  in  transit  for  an 
mmecessary  leng^th  of  time,  you  will  consider 
this  in  arriving  at  the  amount  of  damage 
plaintiffs  are  entitied  to  provided  that  you 
find  that  they  are  entiUed  to  any  damage." 

"(6)  The  jury  are  Instructed  that  if  they 


find  from  the  evidence  that  the  plaintiff  gave 
notice  to  the  defendant  of  the  damage  to  the 
stock  within  six  days  after  the  arrival  of 
the  stock  at  the  destination,  then  the  same 
was  a  reasonable  and  sufficient  compliance 
with  the  terms  of  said  contract" 

And  the  court  instructed  the  jury,  at  the 
request  of  the  defendant  In  part,  as  fol- 
lows: 

"(4)  If  the  jury  believes  from  the  evidence 
that  the  defendant  received  the  stock  men- 
tioned in  the  complaint  and  which  was  des- 
tined to  pass  over  defendant's  road  and  a 
connecting  line,  and  contracted  only  to  car- 
ry It  over  its  own  line,  and  then  to  deliver 
it  to  the  connecting  line,  then  they  will  find 
for  the  defendant  unless  they  find  that  the 
damage  to  the  stock  mentioned  occurred 
while  said  stock  was  in  this  defendant's  pos- 
session. 

"(5)  The  court  Instructs  the  Jury  that  in 
this  case  there  is  a  written  contract  express- 
ing the  terms  and  condition  upon  which  the 
stock  in  question  were  to  be  shipped  from 
Coffeyvlile  to  Harrell,  and  that  all  parties 
are  bound  by  the  terms  of  that  contract  and 
the  jury  will  not  consider  any  evidence  that 
varies  from  the  terms  of  the  same." 

And  refused  to  Instruct  as  follows: 

"(8)  If  the  Jury  find  that  by  the  terms  of 
the  bill  of  lading  or  shipper's  contract,  notice 
in  writing  should  have  been  given  to  the  de- 
fendant or  delivery  line  of  any  loss  or  dam- 
age to  the  stock  within  24  hours  after  the 
delivery  of  the  stock,  and  that  no  such  no- 
tice was  given,  they  will  find  for  defendant. 

"(9)  If  the  jury  believe  from  the  terms  of 
the  bill  of  lading  or  shipper's  contract  it  was 
agreed  that  the  defendant  should  not  be  re- 
sponsible for  loss  or  damage  to  stock  ship- 
ped unless  written  notice  of  said  loss  or  dam- 
age was  given  to  the  defendant  before  the 
stock  were  removed,  from  the  point  of  ship- 
ment or  destination  before  the  stock  were 
mingled  with  other  stock,  and  within  one  day 
after  the  delivery  of  the  stock  at  place  of 
destination,  and  that  no  such  notice  was  giv- 
en to  defendant  on  delivery,  you  will  find 
for  the  defendant" 

The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $290,  and  the  defendant  ap- 
pealed. 

The  contract  of  shipment  shows  that  the 
owner  of  the  stock  had  the  option  of  ship- 
ping, under  the  tariff  rates  of  the  defend- 
ant either  at  carrier's  risk  or  upon  a  limited 
liability,  and  that  they  selected  the  latter. 
The  contract  expressly  provides:  "Said  rate 
(the  rate  agreed  upon)  being  less  than  the 
rate  charged  for  shipments  transported  at 
carrier's  risk,  for  which  reduced  rate  and 
other  considerations,  It  is  mutually  agreed 
between  the  parties  hereto  as  follows."  Ap- 
pellant should  have  been  permitted  to  show 
what  this  rate  was.  Such  evidence  would 
not  have  varied  the  contract  Busch  v.  Hart 
62  Ark.  830,  36  S.  W.  534 ;  St  L.,  I.  M.  ft  8. 
Ry.  Co.  V.  Wynne  Hoop  &  Cooperage  Co.,  81 
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Ark.  873,  99  S.  W.  S75 ;  Soudan  Planting  Co. 
▼.  Stevenson,  88  Ark.  163,  102  8.  W.  1114. 

Instruction  numbered  1  and  given  at  the 
request  of  the  plaintiffs  should  not  have  been 
given.  There  was  no  evidence  upon  which 
to  base  It.  There  was  no  evidence  that  the 
stock  was  damaged  on  account  of  delay  In 
shipment  Plaintiffs  testified  that  the  stock 
was  damaged  while  In  the  yards  of  the  de- 
fendant at  Little  Rock  on  account  of  rough 
handling  wliile  being  switched  about  the 
yard,  and  on  account  of  being  thrown  against 
each  other  and  knocked  down,  and  that  their 
damage  on  this  account  was  $290;  but  It 
does  not  appear  that  the  instruction  was 
prejudicial,  as  the  verdict  of  the  Jury  was  for 
$290. 

The  fifth  paragraph  of  contract  of  ship- 
ment in  reference  to  notice  of  claim  for  dam- 
ages is  the  basis  of  the  principal  controver- 
sies in  this  case.  Similar  stipulations  have 
been  sustained  by  this  court  Kansas  &  Ar- 
kansas Valley  Railroad  Co.  v.  Ayers,  63  Ark. 
331,  38  S.  W.  515 ;  St  Louis  &  San  Francisco 
Railway  Co.  v.  Hurst,  67  Ark.  407,  55  S.  W. 
215 ;  St  Louis  &  San  Francisco  Railway  Co. 
V.  Pearce,  82  Ark.  353,  101  8.  W.  760,  118 
Am.  St  Rep.  75. 

The  act  of  Congress,  known  as  the  "Hep- 
burn Act,"  approved  June  29,  1906  (chapter 
3591,  J  7,  34  Stat  593  [U.  S.  Comp.  St  Supp. 
1907,  p.  909]),  does  not  affect  the  validity  of 
such  stipulations  when  reasonable  and  based 
upon  a  valuable  consideration.  That  act  pro- 
vides: "That  any  common  carrier,  railroad 
or  transportation  company  receiving  property 
for  transportation  from  a  point  In  one  state 
to  a  point  in  another  state  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor  and  shall  be 
liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  .company  to  which 
such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  .common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  Imposed." 

The  stipulation  in  question  does  not  ex- 
empt the  defendant  from  liability  Imposed 
by  that  act  which  extended  the  liability  of 
the  initial  carrier  for  loss,  damage,  or  injury 
to  property  while  in  course  of  transporta- 
tion over  the  line  of  a  connecting  carrier. 
Before  it  was  enacted  an  initial  carrier  could 
not  exempt  Itself  from  such  liability  for  loss, 
damage,  or  Injury  incurred  on  its  own  line, 
yet  it  was  lawful  for  it  to  enter  Into  stipu- 
lations like  the  one  In  question  when  the 
shipment  of  the  property  was  confined  to  its 
own  line.  For  the  same  reason  it  can  enter 
into  such  stipulations  under  the  Hepburn 
act  as  to  loss,  damage,  or  Injury  suffered 
on  the  line  of  the  connecting  carrier. 

Such  stipulations,  however,  must  be  rea- 
sonable and  based  on  a  consideration.  St. 
Louis    &    San    Francisco    Railway    Ga    t. 


Pearce,  82  Ark.  353,  3S8,  101  S.  W.  700,  118 
Am.  St  Rep.  75.  The  stipulation  In  this 
case  was  based  upon  a  sufficient  considera- 
tion, a  reduced  rate  of  freight  The  reason- 
ableness depends  upon  the  sufficiency  of  the 
time  allowed  for  giving  the  notice.  In  St 
Louis  &  San  Francisco  Railway  Go.  v.  Hurst, 
67  Ark.  407,  410,  65  S.  W.  215,  It  was  held 
that  such  a  contract  Is  reasonable  "If  it  al- 
lowed the  shipper  sufficient  time,  with  the 
use  of  reasonable  diligence,  to  discover  the 
damage  and  give  the  notice;  otherwise  it 
was  unreasonable." 

In  the  stipulation  In  the  case  before  us  the 
notice  in  writing  was  required  to  be  served 
within  one  day  after  the  delivery  of  the 
stock  at  destination.  The  object  of  the  no- 
tice was  to  give  the  carrier  an  opportunity 
to  fully  and  fairly  investigate  the  claim  for 
damages  before  the  horses  should  be  placed 
beyond  the  power  of  the  carrier  to  examine 
and  inspect  by  reasonable  exerticm.  It  la 
obvious  that  this  could  have  been  done  only 
by  actual  notice.  The  contract  says  that  the 
notice  must  be  served  within  the  one  day, 
and  this  means  actual  notice.  Notice  by 
mall,  then,  would  not  be  sufficient  unless  It 
was  received  within  the  one  day. 

Was  the  stipulation  as  to  notice  reason- 
able? It  might  have  been  given  under  the 
contract  to  any  one  of  the  following  parties, 
to  wit,  some  general  officer,  or  to  the  near- 
est station  agent,  of  the  defendant  or  to  the 
agent  at  destination,  or  some  general  offi- 
cer, of  the  delivering  carrier.  There  was  no 
agent  at  Harrell,  the  destination.  Camden 
was  the  nearest  station  of  the  defendant, 
where  there  was  a  station  agent,  and  it  was 
35  miles  from  Harrell.  The  stock  arrived  at 
Harrell  on  the  18th  of  September,  1907,  at 
about  2  o'clock  p.  m.  Under  these  circum- 
stances was  one  day  a  sufficient  time  in 
which  to  give  the  notice?  It  does  not  clearly 
appear  to  us  that  it  was  or  was  not,  and  we 
think  that  this  is  a  question  which  should 
have  been  submitted  to  the  Jury  under  prop- 
er instructions  of  the  court. 

Instruction  numbered  6  and  given  at  the 
request  of  plaintiSa  should  not  have  been 
given.  The  question  is  not  whether  six  days 
were  a  reasonable  time  In  which  to  give  the 
notice,  but  whether  one  day  after  the  arrival 
of  the  stock  at  its  destination  was  sufficient 
time.  If  it  was  not  the  entire  stipulation 
requiring  it  was  Invalid  and  not  enforceable. 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Co.  v.  Coolidge,  73  Ark.  112,  117,  83  S. 
W.  333.  67  L.  a  A.  555,  108  Am.  St  Rep. 
21;  St  Louis  &  San  Francisco  Railway  Ca 
V.  Pearce,  82  Ark.  353,  358,  101  S.  W.  760, 
118  Am.  St  Rep.  76. 

We  have  not  failed  to  notice  section  2 
of  the  act  entitied  "An  act  to  prohibit  com- 
mon carriers  from  abridging  and  limiting 
their  statutory  and  common-law  liabilities  by 
(iontracts,  rules  and  regulations,"  approved 
AprU  30,  1907  (Acta  1907,  p.  658).  dted  by 
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appellees.  It  la  tumecessary  to  consider  It 
In  thla  case. 

Instruction  No.  4,  and  given  at  the  defend- 
ant's request,  and  limiting  its  Uabillty  to 
damage  to  stock  wlilcb  occurred  wlille  the 
stock  was  In  its  possession,  is  contrary  to  the 
act  of  Congress  known  as  the  "Hepburn  act," 
and  should  not  have  been  given. 

Beverse  and  remand  for  a  new  trial. 


KINO  V.  WESTERN  UNION  TELE- 
GRAPH CO. 
(Snpreme  Court  of  Arkansas.    March  1,  1909.) 

Tkleoraphb  awd  Telephones  (f  37*)— Fail- 
■fjBM  TO  Dkliveb  Message— Neouoence. 
A  message  to  be  telegraphed  plaintiff  at 
L.  was  given  the  operator,  who  was  told  of 
its  importance,  and  that  plaintiff  lived  in  the 
coantry,  4  miles  from  L.,  and  was  asked  his 
charges  for  sending  and  delivering.  Twenty-five 
cents,  the  amotmt  he  stated,  was  paid;  but  this 
was  the  regular  charge  for  sending  to  and  de- 
livering at  L.,  and  nothing  was  'said  by  either 
about  extra  charges  for  messenger  services.  The 
message  was  promptly  received  at  ti.,  the  de- 
livery limit  for  which  was  half  a  mile  from  the 
office,  and  it  was  found  that  plaintiff  was  not  in 
town,  that  she  lived  6  or  8  miles  in  the  coun- 
ti7,  and  that  there  was  no  telephone  within  1^ 
miles  of  her,  whereupon  the  message  was  mailed 
to  her  at  L.  Held,  that  there  was  no  negli- 
gence in  failure  to  deliver. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  29;  Dec.  Dig.  i 
87.  J 

Appeal  from  Circuit  Court,  Miaslsstppi 
County ;  Frank  Smith,  Judge. 

Action  by  Dora  King  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    AflBrmed. 

J.  T.  Caston,  for  appellant  Oeo.  H.  Fear- 
ons.  Rose,  Hemingway,  Cantrell  &  Lough- 
boroogb,  and  Murphy,  Coleman  &  Lewis,  for 
appellee. 

BATTLE,  J.  This  action  was  commenced 
on  the  3d  day  of  September,  1907,  by  Dora 
King  against  the  Western  Union  Telegraph 
Company  to  recover  damages  on  account  of 
the  failure  to  deliver  a  message  sent  to  her 
announcing  the  death  of  her  father  In  time 
for  her  to  view  his  remains  before  he  was 
buried.  At  the  conclusion  of  the  evidence, 
the  court  instructed  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendant,  which  they 
did.  Was  there  any  evidence  adduced  upon 
which  the  jury  could  have  returned  a  ver- 
dict in  favor  of  the  plaintiff? 

Plaintiff  was  the  wife  of  C.  R.  King  and 
resided  about  four  miles  from  Luxora,  Ark. 
Her  father,  J.  B.  Barham,  who  lived  at 
Idalla,  Mo.,  died  in  the  morning  of  the  24th 
of  July,  1907.  Lee  Barham,  her  brother,  tes- 
tified in  her  behalf  that  he  In  the  same 
morning,  between  9  and  10  o'clock,  delivered 
to  the  defendant's  agent  at  Idalia  a  message 
announcing  the  death  of  her  father,  which 


was  directed  to  her  at  Lnxora,  Ark.,  that 
he  explained  to  the  agent  the  Importance  of 
the  message,  telling  him  that  plaintiff  resid- 
ed about  four  miles  from  Luxora,  out  In  the 
country,  and  witness  wanted  to  know  his 
charge  for  sending  and  delivering  the  tele- 
gram, and  he  said  his  charges  were  25  cents, 
and  he  (Barham)  paid  that  amount,  and  that 
he  saw  the  message  sent  The  undisputed 
evidence  shows  that  was  the  regular  charge 
for  sending  and  delivering  the  message  at 
Luxora,  and  that  there  was  nothing  said 
about  extra  charges  for  messenger  service^ — 
no  offer  to  pay  anything,  except  the  regular 
fee  of  25  cents,  and  nothing  said  about  guar- 
anteeing expenses  of  delivery.  The  message 
was  promptly  delivered  to  defendant's  op- 
erator at  Luxora  at  10:53  a.  m.  on  the  day  it 
was  sent.  The  operator  Immediately  sent  a 
boy  to  look  for  Mrs.  King,  and  he  returned 
in  a  short  time  and  reported  he  could  not  lo- 
cate her.  The  operator  then  went  out  In 
town  and  Inquired  for  her,  and  found  that 
she  lived  six  or  eight  miles  in  the  country. 
He  then  inquired  about  a  telephone  and 
found  that  she  had  none.  He  then  mailed  a 
copy  of  the  telegram  to  Mrs.  King  at  the  post 
ofiice  in  Luxora.  This  was  about  12  o'clock 
noon.  The  evidence  shows  that  the  de- 
livery limit  at  Luxora  for  telegrams  was  em- 
braced within  a  radius  of  half  a  mile  from  the 
telegraph  ofllce,  and  that  the  nearest  tele- 
phone to  Mrs.  King  which  connects  at  Lux- 
ora is  a  mile  and  a  half.  She  was  not  in 
Luxora  at  the  time  the  telegram  was  receiv- 
ed at  that  place. 

Under  the  foregoing  facts  and  circumstan- 
ces, the  defendant  was  guilty  of  no  negli- 
gence in  the  failure  to  deliver  the  message 
sent  to  Mrs.  King  and  is  not  liable  for  dam- 
ages, and  the  court  committed  no  error  in 
Instructing  the  jury  to  return  a  verdict  In 
favor  of  the  defendant  Arkansas  &  Louisi- 
ana Railroad  Co.  v.  Stroud,  82  Ark.  117, 
100  S.  W.  760;  Western  Union  Telegraph 
Co.  T.  Taylor,  8  Tex.  Civ.  App.  310,  22  S. 
W.  532;  Whlttemore  v.  Western  Union  Tel- 
egraph Co.  (C.  C.)  71  Fed.  661. 

Judgment  afllrmed. 


CURTIS  V.  STATE. 

(Snpreme  COnrt  of  Arkansas.    March  1,  1909.) 

1.  Indictment  and  iNroHMAxroN  (§  132*)  — 
Election  Between  Offenses  —  "Cabstal 
Knowledge"— "Cabnal  Abuse." 

The  prosecution  will  not  be  required  to 
elect  between  offenses  charged  in  an  indictment 
alleging  that  defendant  did  "carnally  know  and 
abuse"  prosecutrix,  as  "carnal  knowledge"  and 
"carnal  abuse"  thus  used  are  synonymous  terms. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  433,  434,  437; 
Dec  Dig.  g  132.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  975,  976.] 


*Var  other  eaaea  m«  same  tqple  and  nctlon  NUMBER  in  Deo.  *  Am.  Dig*.  1907  to  date,  ft  Reporter  Indazn 
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2.  Rape  (|  23*)— Iitdictiunt— Age  or  Pbob- 

ECUTBIX. 

The  anegation  that  the  assault  was  on  "a 
female  child  under  the  age  of  consent,  to  wit,  of 
the  age  of  15  yean,"  is  a  sufficient  allegation 
that  prosecutrix  was  a  female  under  the  age  of 
16  years. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  f  27;   Dec.  Dig.  i  23.»] 

3.  RxFE  (8  22*)— Indictment— Necesbitt  fob 
Neqativino  mabbiaoe. 

An  indictment,  alleging  the  "onlawful  and 
felonious  carnal  knowledge  and  abuse"  of  a 
female  under  16  years  of  age,  need  not  allege 
that  defendant  and  prosecuMx  were  not  mar- 
ried. 

[Eld.  Xote.^For  other  cases,  see  Rape,  Cent 
Dig.  i  28^   Dec  Dig.  I  22.*] 

4.  Rape  (J  27*)— Iwdictsient— SxJiricnswcT. 

An  indictment,  alleging  that  at  a  certain 
time  and  place  defendant  "unlawfully  and  fe- 
loniously did  make  an  assault  in  and  upon  [the 
prosecutrix],  a  female  child  under  the  age  of 
consent,  to  wit,  of  the  age  of  15  years,  and  her 
the  said  [prosecutrix]  unlawfully  and  felonious- 
ly did  eanuUly  know  and  abuse,"  is  sufficient  un- 
der Kirby's  Dig.  §  2008,  providing  the  punish- 
ment for  "carnally  knowing,  or  abasing  unlaw- 
fully, any  female  person  under  the  age  of  16 
years." 

[EM.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  $  81 :  Dec.  Dig.  §  27.*] 

5.  Gbiuinal  Law  (|  713*)— TbiaIt-Revabks 
OP  Counsel. 

A  conviction  will  not  be  disturbed  because 
of  remarks  of  counsel  for  the  prosecution  con- 
cerning a  further  continuance,  which  were  not 
made  In  the  presence  of  the  jury  impaneled  to 
try  the  case. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dlj.  i  1663 ;  Dec  Dig.  t  713.*] 

6.  Cbiminai,  Law   (8   613*)— Continuance— 
discbbiion  op  coubt. 

Defendant  asked  a  continuance  on  the 
ground  that  he  learned  of  the  absence  of  his 
counsel  and  employed  new  counsel  only  the  day 
before.  The  court  continued  the  trial  until  the 
afternoon  the  following  day.  Held,  that  the  rul- 
ing was  a  proper  exercise  of  the  court's  discre- 
tion. 

[Sid.    Note.— For   other   cases,    see    Criminal 
law.  Cent  Dig.  §  1373;    Dec  Dig.  |  613.*] 

7.  Witnesses  (J  255*)— Repbebhino  Memobt. 

In  a  prosecution  for  statutory  rape,  it  was 
not  error  to  permit  the  mother  of  prosecutrix  to 
refresh  her  memory  as  to  the  age  of  the  prosecu- 
trix by  leaves  which  she  identified  as  having 
been  taken  from  the  family  Bible. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  i  874;   Dec.  Dig.  |  255.*] 

8.  Cbiminai  Law   (§   721*)  —  Remabks   of 
Counsel— Failube  of  Defendant  to  Tes- 

TIPY. 

Under  the  statute  providing  that  defendant 
"shall  at  his  own  request,  but  not  otherwise,  be 
a  competent  witness,  and  his  failure  to  make 
such  request  shall  not  create  a  presumption 
against  him,"  in  a  prosecution  for  statutory 
rape,  defendant  having  failed  to  testify,  it  was 
reversible  error  for  the  prosecuting  attorney  to 
remark  in  his  argument  that  "defendant  does 
not  deny  that  be  had  sexual  intercourse  with  the 
prosecutrix." 

[Ed.    Note.— For   other   cases,   see    Criminal 
Law,  Cent.  Dig.  t  1672 ;   Dec  Dig.  {  721.*] 

Appeal  from  Circuit  Court,  Oarland  Coun- 
ty:  W.  H.  Evans,  Judge. 


Jesse  Curtis,  having  been  convicted  of  stat- 
utory rape,  appeals.    Revarsed. 

The  defendant  waa  convicted  In  Hie  Gar- 
land circuit  court  of  the  crime  of  carnal 
abuse.  The  Indictment  (omitting  formal 
parts)  charged  that:  "The  said  Jesse  Curtis 
in  the  county  and  state  aforesaid,  on  the 
15th  day  of  December,  A.  D.  1906,  unlaw- 
fully and  feloniously  did  make  an  assault  in 
and  upon  one  Bertha  Williams,  a  female 
child  under  the  age  of  consent,  to  wit,  of  the 
age  of  fifteen  (16)  years,  and  her  the  said 
Bertha  Williams  unlawfully  and'  feloniously 
did  carnally  know  and  abuse."  Defendant 
demurred  to  the  Indictment,  which  demurrer 
waa  overruled.  Defendant  saved  his  excep- 
tions. Defendant  then  moved  to  require  the 
state  to  elect  as  to  whether  it  would  stand 
on  the  charge  of  carnal  knowledge  or  carnal 
abuse,  which  motion  was  overruled,  and  de- 
fendant excepted.  Defendant  moved  for 
time  in  which  to  prepare  his  case,  stating  for 
his  ground  that  his  attorney  had  been  gone 
for  seven  months,  and  that  he  did  not  know 
of  hlB  absence,  and  only  employed  new  coun- 
sel the  day  before.  The  court  gave  him  until 
2  o'clock  the  next  day.  Defendant  excepted 
to  the  ruling  of  the  court,  and  asked  that 
his  exceptions  be  noted,  which  was  done. 

Bertha  Williams  testified  as  follows:  "I 
was  bom  In  December,  1891.  I  know  Jesse 
Curtis.  He  had  sexual  intercourse  with  me 
three  or  four  times  in  1906.  I  don't  re- 
member the  dates.  The  first  time  was  near 
home  on  the  side  of  the  mountain.  I  gave 
birth  to  a  baby  on  the  18tb  of  February,  1907. 
I  never  had  sexual  intercourse  with  any  per- 
son except  defendant  before  I  gave  birth  to 
the  child.  The  defendant  is  the  father  of  the 
child." 

Sarah  Williams  testified:  "I  am  the  moth- 
er of  the  prosecuting  witness  Bertha  Wil- 
liams. (When  testifying  to  Bertha's  age,  she 
consulted  a  written  memorandum,  supposed 
to  be  leaves  torn  from  a  Bible.  Defendant 
objected  and  had  his  exception  noted.)  Ber- 
tha was  bom  on  the  16th  day  of  December, 
1891.  The  leaves  are  the  family  record  torn 
from  a  Bible  which  belonged  to  my  husband. 
When  we  separated  several  years  ago,  I  tore 
the  record  from  the  Bible." 

B.  F.  Jenkins  testified  for  appellant  that 
he  had  known  Bertha  Williams  for  years, 
and  that  she  was  19  years  old  at  the  time  be 
was  testifying  October  9,  1908. 

The  court,  at  the  request  of  the  state,  gave 
the  following  instruction:  "(1)  The  court 
instructs  the  Jury  that  if'  you  believe  from 
the  evidence  in  this  case,  beyond  a  reason- 
able doubt,  that  the  defendant  had  sexual  in- 
tercourse with  the  prosecuting  witness ;  and, 
at  the  time  he  had  such  intercourse.  Bertha 
Williams  was  under  the  age  of  16  years,  the 
defendant  would  be  guilty,  and  you  should  m> 


•For  other  cases  see  tame  topic  and  section  NVHBER  la  Dee.  A  Am.  Digi.  1907  to  data,  ic  Reporter  Indezia 
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And."  Appellant  excepted  to  the  giving  of 
the  aboTe  Instmctlon. 

At  the  request  of  appellant,  the  court  gave 
the  following:  "(3)  The  court  IngtructB  the 
jary  that  yon  are  the  sole  and  ezcluslTe 
judges  of  the  weight  of  the  testimony  and  of 
the  credibility  of  the  witnesses;  and  If  yon 
believe  that  any  witness  has  wUlfnlly  sworn 
falsely  as  to  any  part  of  his  testimony,  you 
are  at  liberty  to  disregard  the  whole  testi- 
mony of  such  witness,  or  yon  may  consider 
such  parts  of  his  testimony  as  you  believe  to 
be  true,  and  disregard  such  parts  of  It  as  you 
do  not  believe  to  be  true.  And  In  considering 
the  weight  that  should  be  given  to  the  testi- 
mony of  any  witness,  you  may  take  Into  con- 
sideration the  manner  of  said  witness  upon 
the  stand,  his  seeming  willingness  to  testify 
on  one  side  and  not  to  testify  on  the  other, 
or  the  partiality  that  such  witness  may  seem 
to  have  for  the  defendant  or  the  prejudice 
that  he  may  seem  to  have  against  him.  (4) 
The  court  Instructs  the  jury  that  the  defend- 
ant l8  presmned  to  be  Innocent  of  the  crime 
charged  against  him  until  the  contrary  is 
proven,  and  that  It  devolves  tipon  the  state 
to  -Aiem  tiy  tnmpetent  proof  that  the  defend- 
ant had  sexual  Intercourse  with  the  said 
Bertha  Williams,  and  that  the  aald  Bertha 
Williams  was  at  that  time  \mder  the  age  of 
16  years;  and  If  u];>on  the  whole  case  you 
oitertaln  a  reasonable  doubt  that  the  de- 
fendant had  sexual  Intercourse  with  the  said 
Bertha  'Williams,  or  that  the  said  Bertha 
Williams  was  under  the  age  of  16  years  at 
the  time  of  said  act  of  sexual  intercourse  Is 
proven  to  have  been  committed,  then  you 
should  find  the  defendant  not  guilty." 

The  court  refused  the  following  prayers  of 
appellant,  to  whldi  ruling  he  duly  excepted: 
"(1)  The  court  Instructs  the  jury  to  find  the 
defendant  not  guilty.  (2)  The  court  Instructs 
the  Jury  that  the  sheets  of  paper  alleged  to 
be  a  family  record  and  taken  from  the  Bible 
and  Introduced  by  the  state  in  the  testimony 
of  the  mother  of  Bertha  Williams  are  Incom- 
petent, and  should  not  be  considered  by  you 
In  your  efforts  to  arrive  at  a  verdict  in  this 
case ;  and  unless  you  can  find  from  other  evi- 
dence that  the  defendant  had  sexual  inter- 
coarse  with  Bertha  Williams,  and  that  the 
said  Bertha  Williams  was  at  the  time  un- 
der the  age  of  16  years,  your  verdict  should 
be  for  the  defendant  (3)  The  court  instructs 
the  Jury  that  it  devolves  upon  the  state  to 
prove  beyond  a  reasonable  doubt  that  the  de- 
fendant had  sexual  intercourse  with  Bertha 
Williams,  and  that  such  Intercourse  was  un- 
lawful. You  are  further  instructed  that  sex- 
ual Intercourse  between  a  man  and  a  woman 
is  not  unlawful  if  they  are  married  to  each 
other  at  the  time,  and  unless  it  Is  shown  by 
the  proof  that  the  defendant  and  said  Bertha 
WilliamB  were  not  married  to  each  other  at 
the  time  said  acts  of  sexual  intercourse  are 
alleged  to  have  been  committed,  you  should 
find  the  defendant  not  guilty." 

The  bill  of  exceptions  recites  the  follow- 


ing: "In  the  dosing  argument  the  prosecut- 
ing attorney  made  use  of  the  following  lan- 
guage: 'The  defendant  does  not  deny  that  be 
bad  sexual  Intercourse  with  the  plaintiff,  and 
the  proof  is  conclusive  that  she  was  under 
the  age  of  16  years."  The  defendant  objected 
to  the  prosecuting  attorney  being  permitted 
to  use  said  language,  but  the  court  refused 
to  stop  or  reprimand  said  attorney  or  to 
admonish  the  Jury  to  disregard  that  part  of 
his  argument  To  which  ruling  of  the  court 
the  defendant  at  the  time  objected,  and  asked 
that  his  exception  be  noted  of  record,  which 
was  accordingly  done." 

The  jury  returned  a  verdict  of  guilty  and 
fixed  the  punishment  at  one  year  in  the 
penitentiary. 

The  defendant  moved  for  new  trial  on  the 
following  grounds:  (1)  The  court  erred  In 
overruling  defendant's  demurrer.  (2)  The 
court  erred  In  refusing  to  require  prosecuting 
attorney  to  elect  as  to  whether  he  -would  try 
defendant  for  carnal  knowledge  or  carnal 
abuse.  (8)  The  court  erred  in  forcing  de- 
fendant to  trial  without  giving  him  more 
time.  (4)  The  court  erred  in  permitting  flie 
prosecuting  attorney  to  State  in  the  presence 
of  the  Jury:  "This  case  was  put  off  at  the 
last  term  of  court  on  account  of  sickness  of 
the  defendant's  attorney,  and  I  want  to  try 
it  This  case  has  already  cost  the  county 
several  times  more  than  it  ought  to  cost,  and 
I  am  getting  tired  of  waiting  on  these  peo- 
ple." 65,  6,  7)  The  court  erred  In  refusing 
Instructions  Nos.  1,  2,  and  5,  asked  by  de- 
fendant (8)  The  court  erred  In  giving  the 
written  instruction  asked  by  the  state.  (9) 
The  court  erred  In  instructing  the  jury  orally 
that  the  only  question  for  them  was,  "Did 
the  defendant  have  sexual  Intercourse  with 
Bertha  Williams,"  and  "Was  she  16  years  of 
age?"  (10,  11,  12)  The  verdict  Is  contrary 
to  the  law  and  the  evidence.  (13)  The  jury 
misunderstood  the  evidence.  (14)  The  court 
erred  in  permitting  the  prosecuting  attorney 
to  refer  to  defendant's  not  taking  the  stand 
and  denying  having  sexual  Intercourse  with 
Bertha  Williams.  (15)  The  Jury  presumed 
the  defendant's  guilt  from  his  not  taking  the 
stand,  and  discussed  the  matter  In  the  Jury 
room.  (16)  The  court  erred  in  permitting 
Bertha  Williams'  mother  to  testify  as  to  her 
age  from  the  memoranda  torn  from  the  Bible. 

The  court  overruled  the  motion,  and  de- 
fendant saved  his  exceptions  and  prayed  an 
appeal,  which  was  granted. 

Jas.  B.  Hague,  for  appellant.  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst  Atty.  Oen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  First  The  ruling  of  the  court  In 
overruling  the  demurrer  and  In  refusing  to 
require  the  prosecuting  attorney  to  elect  was 
correct  The  Indictment  charged  but  a  sin- 
gle offense.  "Carnal  abuse"  and  "carnal 
knowledge,"  as  used  in  the  statute^  are  syn- 
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onymons  tenn&  me  allegation  that  the  as- 
sault was  upon  "a  female  child  under  the  age 
of  consent,  to  wit,  of  the  age  of  15  years," 
was  a  sufficient  allegation  that  the  party  as- 
saulted was  a  female  person  under  the  age 
of  16  years.  It  was  not  necessary  for  the  in- 
dictment to  charge  In  express  terms  that  the 
party  assaulting  and  the  person  assaulted 
were  not  married.  The  indictment  charged 
that  the  assault  was  unlawful  and  felonious, 
and  that  the  carnal  knowledge  was  also  un- 
lawful and  felonious.  It  also  charged  Jesse 
Curtis  with  assaulting  Bertha  Williams. 
These  allegations  were  sufficient  to  charge 
that  the  accused  and  the  prosecuting  wit- 
ness were  not  married,  and  that  the  assault 
and  carnal  ahnse  were  therefore  unlawful 
and  felonious,  under  the  statute,  being,  as 
alleged,  upon  a  female  person  under  the  age 
of  16  years.  See  Plunkett  v.  State,  72  Ark. 
409,  82  S.  W.  845.  The  indictment  contain- 
ed all  that  was  essential  to  charge  the  of- 
fense interdicted  by  section  2008,  Klrby's  Dig. 

Second.  The  court  did  not  err  in  Its  rul- 
ing upon  the  prayers  for  instructions.  The 
Instructions  given  correctly  presented  the 
issue  to  the  Jury.  It  was  not  necessary,  as 
we  have  said,  for  the  Indictment  to  negative, 
in  express  words,  that  the  accused  and  the 
prosecutrix  were  married.  As  was  said  by 
Judge  Rlddlck  In  Caldwell  v.  State,  73  Ark. 
139,  83  S.  W.  929,  108  Am.  St  Rep.  28:  "It 
is  never  necessary  that  an  indictment  should 
set  out  or  negative  mere  matters  of  defense, 
for  It  would  be  Impracticable  to  cover  all 
such  matters."  But  if  it  were  necessary  for 
the  indictment  to  show  that  the  accused  and 
the  prosecutrix  were  not  married,  as  we  have 
said,  this  Indictment  was  sufficient  for  that 
purpose,  and  likewise  the  evidence  sufficient- 
ly proved  that  fact  in  the  way  we  have  indi- 
cated. 

Third.  We  find  no  prejudicial  error  in  the 
remarks  of  the  prosecuting  attorney  concern- 
ing a  further  continuance  of  the  cause.  The 
remarks,  as  the  record  shows,  were  made  be- 
fore the  Jury  was  impaneled  and  sworn  to 
try  the  case.  While  such  remarks  are  im- 
proper when  made  In  the  presence  and  hear- 
ing of  a  Jury  selected,  or  to  be  selected,  to 
try  a  cause,  we  do  not  see  that  any  prejudice 
to  api)ellant  could  have  resulted,  under  the 
circumstances.  Assuming  that  the  Jurors 
who  heard  the  remarks  before  they  were  se- 
lected to  try  the  case  were  sensible  men, 
they  were  not  likely  to  be  prejudiced  by 
them  against  the  defendant,  for  the  remarks 
bad  no  reference  whatever  to  his  guilt 

Fourth.  There  was  no  error  in  the  refusal 
of  the  court  to  continue  the  cause  on  account 
of  the  absence  of  counsel.  This  was  a  mat- 
ter within  the  court's  discretion,  and  it  was 
properly  exercised. 

Fifth.  It  was  not  error  for  the  court  to  per- 
mit the  mother  of  the  prosecutrix  to  refresh 
her  memory  by  leaves  which  she  identified 


as  taken  from  the  family  bible.  The  court 
accepted  her  testimonial  guaranty  of  their 
accuracy,  and,  having  done  so,  did  not  err 
in  permitting  her  to  use  them  to  refresh  her 
memory  In  testifying  as  to  the  age  of  her 
daughter.    Wigmore  on  Ev.  {  746. 

Sixth.  The  language  used  by  the  prosecut- 
ing attorney  in  his  doeing  argument  that 
"the  defendant  does  not  deny  that  he  had 
sexual  intercourse  with  the  plaintiff,"  was 
prejudicial  error.  It  Is  obvious  that  by  the 
word  "plaintiff"  the  prosecuting  attorney 
meant  the  "prosecutrix."  Our  statute  pro- 
vides that  the  defendant  charged  with  crime 
"shall,  at  his  own  request  but  not  otherwise, 
be  a  competent  witness,  and  his  failure  to 
make  such  request  shall  not  create  a  pre- 
sumption against  him."  By  his  plea  of  not 
guilty  the  defendant  did  deny  that  he  had 
sexual  intercourse  with  the  prosecutrix.  His 
plea  of  not  guilty  put  in  issue  every  material 
allegation  of  the  indictment  and  sexual  in- 
tercourse  was  material.  The  court  by  per- 
mitting the  prosecuting  attorney  to  make  the 
statement  made  the  defendant's  failure  to 
testify  a  presumption  against  him  in  the 
most  hurtful  manner.  The  statement  put  the 
defendant  in  the  attitude  of  not  denying  the 
charge,  when  under  the  law  he  was  not  call- 
ed upon  to  deny  It  further  than  by  his  plea 
of  not  guilty.  In  no  other  way  could  he  deny 
it  except  by  going  upon  the  witness  stand. 
If  he  does  not  choose  to  become  a  witness,  no 
comment  can  be  made  upon  the  fact  of  his 
failure  to  do  so  adversely  to  him,  without 
plainly  violating  the  provisions  of  the  stat- 
ute and  depriving  the  defendant  of  the  very 
rights  which  it  was  intended  to  vouchsafe. 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded  for  new 
triaL 


STATE  V.  DB  LONG. 

(Supreme  Court  of  Arkansas.    March  1,  1909.) 

HomciDE  (f  135*)— Assault  wrra  Intent  to 
MUBDEB— Indictment— Requisftes. 

The  gist  of  the  offense  of  assault  with  in- 
tent to  murder,  under  Kirby's  Dig.  {  1588,  is  an 
assault  with  a  felonious  intent,  the  kind  of 
weapon  used  or  the  manner  of  its  use  being  ma- 
terial only  to  show  the  intent;  and  an  indict- 
ment need  not  allege  the  manner  of  using  a 
knife  in  making  an  assault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $  221;    Dec.  Dig.  §  135.«] 

Appeal  from  Circuit  Court  Conway  Coun- 
ty;  Hugh  Barham,  Judge. 

Arthur  De  Long  was  indicted  for  assault 
with  intent  to  murder,  and  the  State  appeals 
from  a  Judgment  sustaining  a  demurrer  to 
the  indictment    Reversed  and  remanded. 

The  grand  Jury,  at  the  October  term,  1907, 
of  the  Conway  circuit  (^urt  accused  Arthur 
De  Long  of  the  crime  of  felony.  The  indict- 
ment is  as  follows :  "The  grand  Jury  of  Con- 
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way  county.  In  tbe  name  and  by  the  autbor- 
Ity  of  the  state  of  Arkansas,  accuse  Arthur 
De  Long  of  the  crime  of  felony,  committed  as 
follows,  to  wit:  The  said  Arthnr  De  Long, 
in  the  county  and  state  aforesaid,  on  the  26th 
day  of  May,  1907,  In  and  upon  one  Pat  Hun- 
ter, then  and  there  being,  unlawfully,  feloni- 
oualy,  willfully,  deliberately,  and  of  his  malice 
aforethought  did  make  an  assault  with  a  cer- 
tain deadly  weapon,  to  wit,  a  knife,  no  con- 
siderable provocation  appearing,  with  the 
felonious  Intent  then  and  there  him,  the  said 
Pat  Hunter,  to  kill  and  murder,  against  the 
peace  and  dignity  of  the  state  of  Arkansas." 

A  warrant  was  issued  and  served.  The 
case  came  on  to  l>e  heard  at  the  March  term 
of  the  Conway  circuit  court,  and  defendant 
filed  his  demurrer  as  follows :  "(1)  Comes  the 
defendant,  and  for  cause  of  demurrer  to  the 
indictment  herein  says  the  said  indictment 
does  not  allege  the  manner  of  using  the  knife 
in  making  the  assault.  (2)  The  indictment 
does  not  state  facts  snfBcient  to  constitute  a 
public  offense." 

The  court  sustained  the  demurrer,  and  tbe 
state,  electing  to  stand  on  the  Indictment, 
has  duly  prosecuted  an  appeal  to  this  court. 

Hal  li.  Norwood,  Atty.  Gen.,  and  C.  A.  Cun- 
ningham, Asst  Atty.  Oen.,  for  the  State. 
Sellers  &  Sellers,  for  appellee. 

HABT,  J.  (after  stating  the  facts  as  above). 
The  question  for  decision  is  as  to  tbe  suf- 
fldency  of  the  indictment  Counsel  for  ap- 
pellee Insist  that  the  indictment  is  defective 
because  it  does  not  charge  the  manner  of 
using  the  knife  in  making  the  assault;  but 
In  this  we  cannot  agree  with  them. 

We  do  not  think  the  case  of  Common- 
wealth V.  White,  109  S.  W.  324,  33  Ky.  Law. 
Bep.  70,  cited  by  counsel  for  appellee^  sus- 
tains their  contention.  There  the  Indictment 
was  framed  under  a  section  of  the  Kentucky 
Statutes  which  provides  that  "if  any  person 
shall  draw  a  deadly  weapon,  or  shall  point 
any  deadly  weapon  at  another,"  etc.  The 
court  held  that  "the  weapon  should  be  so  de- 
scribed In  the  indictment  that  the  fact  that  it 
is  a  deadly  weapon  as  used  must  appear  from 
the  language  of  the  charge."  In  that  case, 
the  statute  made  the  use  of  a  deadly  weapon 
an  essential  element  of  the  oifense.  Hence 
the  court  held  that  the  indictment  should 
charge  the  defendant  in  appropriate  language 
"with  having  drawn  or  pointed  a  weapon 
wlilch  from  its  description  or  manner  of  use 
would  be  a  deadly  weapon." 

In  the  present  case  appellee  was  indicted 
under  section  1588,  Kirby's  Dig.  The  gist  of 
the  offense  was  an  assault  with  a  felonious 
intent  The  kind  of  weapon  used,  or  the  man- 
ner of  its  use,  is  not  material,  except  to  show 
the  intent  with  which  the  assault  was  made. 
In  finssell  v.  State,  52  Ark.  276,  12  S.  W. 
564,  it  was  held  that  it  was  suiGclent  to  al- 
lege that  an  assault  with  intuit  to  kill  and 


murder  was  committed  In  the  manner  and 
with  the  Intent  necessary  to  constitute  the 
offense  charged,  without  expressly  averring 
"the  present  ability"  necessary  under  the 
statute  to  constitute  the  assault  The  in- 
dictment approved  in  {hat  case  is  similar  to 
the  indictment  In  this  case.  In  Lacefleld  v. 
State,  34  Ark.  282,  36  Am.  Rep.  8,  the  court 
said:  "The  rule  is  well  settled  that,  in  an 
indictment  for  an  assault  with  Intent  to  com- 
mit an  offense,  the  same  particularity  is  not 
necessary  as  is  required  In  an  indictment  for 
the  actual  commission  of  the  offense ;  and  an 
indictment  for  an  assault  with  intent  to  mur- 
der need  not  state  the  means  made  use  of  by 
the  assailant  to  effect  his  murderous  Intent." 
To  the  same  effect  see  Bishop  on  Crlm.  Proc. 
vol.  2,  J  77 ;  21  Cyc.  p.  863,  and  cases  cited ; 
State  v.  Croft,  15  Tex.  575 ;  State  of  Minne- 
sota V.  Henn,  89  Minn.  476,  40  N.  W.  672; 
People  V.  Savercool,  81  Cal.  650,  22  Pac.  856. 

Mr.  Wharton  says:  "In  an  indictment  for 
an  assault  with  intent  to  murder,  at  common 
law,  or  under  a  statute  which  does  not  speci- 
fy the  instrument,  it  has  been  held  unneces- 
sary to  state  the  Instrument  or  means  made 
use  of  by  the  assailant  to  effectuate  the  mur- 
derous intent  though,  where  the  pleader  has 
it  within  hla  power  to  aver  the  weapon,  it  is 
better  that  the  averment  should  be  made; 
and  where  the  statute  speaks  of  'dangerous 
weapons,'  or  in  any  way  points  to  a  particular 
instrument,  then  the  weapon  should  be  speci- 
fied. The  details  of  effecting  the  criminal  in- 
tent or  the  circumstances  evincive  of  the  de- 
sign with  which  the  act  was  done,  are  con- 
sidered matters  of  evidence  to  tbe  jury  to 
establish  the  intent,  and  are  not  necessary  to 
be  incorporated  in  the  indictment  And  in 
any  view  it  is  sufficient,  unless  the  statute 
impose  special  conditions,  if  the  use  of  a 
deadly  weapon  be  averred,  and  the  intent  be 
specifically  stated."  Wharton's  Criminal  Law 
(10th  Kd.)  vol.  2,  {  644.  In  the  present  case, 
the  use  of  a  deadly  weapon  is  charged,  and 
the  intent  is  distinctly  averred ;  and  we 
think  it  was  unnecessary  to  state  In  the  in- 
dictment the  manner  of  using  the  weapon. 
That  was  a  matter  of  evidence  to  show  the 
Intent. 

Therefore  it  is  ordered  that  the  judgment 
sustaining  the  demurrer  be  reversed,  and  the 
cause  be  remanded  for  further  proceedings. 


WOLFORT  V.  HOCHBAUM  et  al.      . 

MODERN  LAUNDRY  v.  HOCHBAUM. 

(Supreme  Court  of  Arkansas,    March  1,  1809.) 

1.  Corporations  (j  169*)  —  Stock  —  LiBir  of 
CoKPORATioN  —  TBANSPEB  — Action  to  En- 
join— SUFFICIKNOY   or   SVIDXNCE. 

In  an  action  to  enjoin  defendant  from 
transferring  certain  stock  in  a  laundry  of  which 
he  was  formerly  secretary,  and  to  have  an 
amount  claimed  to  be  due  the  laundry  company 
from  defendants  declared  a  lien  on  tbe  stock. 
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evidence  \eJd  to  sustain  a  finding  that  the  laun- 
dry company  was  a  party  to  a  contract  between 
defendants  and  another  stockholder  by  which  it 
was  agreed  that  defendants  owed  the  laundry 
a  certain  amount,  which  the  purchaser  of  the 
stoclc  agreed  to  pay  as  a  part  of  the  considera- 
tion therefor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  623 ;    Dec.  Dig.  S  169.*] 

2.  Trial  (§  67*)— Obdeb  of  Pboof— Eeopkh- 
INQ  Gasb— Atteb  Restiko. 

Where  defendant,  after  offering  his  evi- 
dence in  chief  and  himself  testifying,  rested,  and 
plaintiff  offered  his  rebuttal  testimony,  defend- 
ant could  not  thereafter  open  his  case  in  chief 
«xcept  by  the  court's  permission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  157;    Dec  Dig.  i  67.*] 

8.  Tbiai,  (I  67*)— Obdeb  or  Pboof— Beopen- 

iRO  Case. 

In  an  action  on  a  note  given  by  defend- 
ant for  laundry  stock  purchased,  and  to  de- 
clare a  lien  therefor,  on  the  stock,  defendant 
claimed  that  at  the  time  the  stock  was  sold 
plaintiff  agreed  to  pay  certain  sums  which  he 
owed  the  laundry,  which  amounts  were  a  lien 
on  the  stock,  and  plaintiff  claimed  that  the 
laundry  company  was  a  party  to  the  agreement 
between  himself  and  defendant  for  the  sale  of 
the  stock,  and  that  the  amount  of  such  indebted- 
ness was  fixed  thereby  and  defendant  agreed  to 
assume  it.  Defendant  introduced  his  evidence 
in  chief  and  rested,  and  plaintiff  testified  in  re- 
buttal, when  the  court  permitted  defendant  to 
reopen  his  case  in  chief  and  testify  as  to  the 
transaction  by  which  the  stock  was  sold.  Beld, 
that  there  was  no  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  157;   Dec  Dig.  §  67.*] 

4.  Appeal  and  Ebbob  (J  1047*)- Habmless 
Ebbob— Refusal  to  Reopen  Case— Pbejd- 
DiciAL  Effect. 

Defendant  was  not  prejudiced  by  a  niling 
forbidding  him  to  reopen  his  case  in  chief  after 
he  had  put  in  his  evidence  and  plaintiff  had  tes- 
tified in  rebuttal,  where  he  was  afterward  vir- 
tually permitted  to  reopen  his  case  in  chief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  <  4132;  Dec.  Dig.  $  1047.*] 

6.  CoBPOBATioHS  (i  169*)- Lien  on  Stock— 
Enfoscehent  in  Action  on  Note  —  Evi- 
dence, 

In  an  action  on  a  note  given  for  lanndry 
stock,  where  the  defense  was  that  plaintiffs 
were  indebted  to  the  laundry  company,  which 
indebtedness  was  a  lien  on  the  stock,  and  that 
they  had  not  paid  the  debt  as  agreed,  the  bur- 
den was  on  defendant  to  prove  such  defense, 
having  admitted   the   execution   of   the  note. 

[Ed.  Note.-^For  other  cases,  see  Corporations, 
Cent  Dig.  §620;   Dec  Dig.  |  169.*] 

6.  COBPOBATioNS  (I  169*)— Lien  on  Stock— 
Bntobobment— iNSTBtTcnoNB— Aptucabil- 

ITT  to  BTIDBNCB. 

In  an  action  on  a  note  given  for  laundry 
stock,  defendant's  evidence  tended  to  show  that 
plaintiff  was  indebted  to  the  laundry  company, 
which  debt  was  a  lien  on  the  stock,  and  had 
not  paid  the  indebtedness  as  agreed,  while  plain- 
tiff claimed  that  before  the  stock  was  sold  the 
amount  of  his  indebtedness  to  the  laundry  was 
agreed  npoiit  and  defendant  agreed  to  assume 
it  as  a  part  of  the  purchase  price.  The  court 
instructed  that  the  amount  of  plaintilTs  indebt- 
edness to  the  laundry  should  be  deducted  from 
the  amount  of  the  note  in  finding  for  plaintiff, 
unless  plaintiff,  defendant,  and  the  laundry  com- 
pany agreed  as  to  the  amount  thereof,  and  de- 
fendant assumed  the  debt  as  a  part  of  the  price 
of  the  stock,  when  plaintiff  would  be  entitled  to 
recover  the  full  amount  of  the  note.    Held,  that 


the  Instruction  was  proper  and  presented  the 
issues,  the  only  issue  l>eing  whetner  plaintiff's 
indebtedness  to  the  laundry  was  settled. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  620;   Dec  Dig.  {  169.*] 

7.  Evidence  ((  413*)  —  Pabol  Btidencb  — 
Varyino  Wbitinos— Conteactb  of  Sale. 

Testimony  by  plaintiffs,  in  an  action  on  a 
note  given  by  defendant  for  laundry  stock,  that 
defendant  insisted  upon  an  indebtedness  of 
plaintiffs  to  the  laundry  being  fixed  and  settled 
before  purchasing,  did  not  conflict  with  the  con- 
tract for  the  sale  of  the  stock,  which  required 
defendant  to  pay  the  laundry  company,  as  a 
jiart  of  the  price,  certain  amounts  which  plain- 
tiff owed  the  laundry,  and  release  plaintiff  from 
liability  to  the  laundry  company. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1855;   Dec  Dig.  §  413.*] 

8.  CoBPOBATioNB  ({  169*)— IiiKN  on  Stock— 
ESnfobcement— Instbuctionb. 

Plaintiff  having  introduced  a  written  con- 
tract between  himself  and  defendant  by  which 
defendant  agreed  to  assume  certain  debts,  with- 
out mentioning  any  others,  and  which  pro- 
vided that  plaintiff  was  to  be  released  from  all 
liability  to  the  laundry  company,  the  only  issue 
was  whether  defendant  agreed  to  pay  the 
amount  stated  in  the  agreement  as  plaintiff's 
indebtedness  to  the  laundry,  and  a  requested  in> 
struction  that  the  written  contract  did  not  re- 
lease plaintiff  from  any  other  sums  due  by  him 
to  the  laundry  was  properly  refused  as  mislead- 
ing. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  {  620;    Dec  Dig.  {  169.*] 

9.  CoBPOBATioNS  (8  169*)— Lien  on   Stock— 
Enfobcement— SuFFiciENcr  OF  Evidence. 

In  such  action,  evidence  held  to  sustain  a 
verdict  for  plaintilc  in  the  full  amount  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  620;   Dec  Dig.  i  169.*] 

Appeal  from  Clrcnlt  Court,  Pnlaskl  Conn- 
ty ;    Edward  W.  Wlnfleld,  Judge. 

Actions  by  tbe  Modem  Laundry  against 
William  Hochbanm  and  another,  and  by  Wil- 
liam Hochbaum  and  another  against  L.  Wol- 
fort,  the  cases  being  consolidated  upon  tbe 
hearing.  From  a  judgment  for  defendants  In 
the  first  action,  and  for  plaintiffs  In  tbe  sec- 
ond, tbe  Modem  Laundiy  and  Wolfort  ap- 
peal.   AfiSrmed. 

Bradsbaw,  Bboton  &  Helm,  for  appellants. 
J.  H.  Herrod,  for  appellees. 

Modem  Laundry  t.  Hochbanm. 

Tills  suit  was  begun  In  the  chancery  court 
of  Pulaski  county,  Febraary  28,  1908.  Tbe 
complaint  alleged:  That  William  Hochbaum 
was  tbe  secretary  of  tbe  plaintiff,  tbe  Modem 
Laundry,  a  corporation,  during  the  years 
1905,  1906,  and  1907 ;  that  as  such  secretary 
be  kept  tbe  books  of  account  of  plaintiff,  and 
received  and  paid  out  money  belonging  to 
plaintiff;  that  as  such  secretary  William 
Hocht>aum  was  short  in  his  accounts,  and  was 
due  the  plalntilF  tbe  sum  of  $1,104.76,  as 
shown  by  statement  of  bis  account  which  was 
made  an  exhibit;  that  Hochbaum  owed 
plaintiff  said  sum  on  the  22d  of  October, 
1907,  and  that  on  and  prior  to  that  date  he 
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owned  50  shares  of  stock  In  plaintiff  corpora- 1 
tlon;  that  these  shares  of  stock  had  never 
been  transferred  on  the  books  of  the  corpora- 
tion, and  no  certificate  of  transfer  had  been 
filed  with  the  county  derk  of  Pulaski  coun- 
ty;  that  plaintiff  bad  a  lien  upon  the  stock 
to  secure  it  for  the  amount  that  Hochbaum 
was  due  it;  that  Louis  Wolfort  claimed  to 
he  the  owner  of  the  stock,  but  that  Ills  right 
was  inferior  to  plaintltCs. 

Plaintiff  further  alleged  that  D.  Hochbaum 
and  William  Hochbaum  had  instituted  suit 
in  the  Pulaski  circuit  court  on  a  promissory 
note,  asking  Xidgment  on  the  note,  and  au- 
thorizing them  to  sell  the  shares  of  stock  of 
William  Hochbaum  to  satisfy  same;  that. 
If  such  Judgment  were  obtained  and  the  stock 
sold,  plaintiff  would  suffer  irreparable  injury. 
The  prayer  was  for  an  injunction  to  restrain 
William  Hochbaum  and  Louis  Wolfort  from 
maldng  any  transfer  of  the  shares  of  stock, 
or  offering  same  for  sale,  or  from  disposing 
of  same  in  any  manner  whatever,  and  for 
Judgment  against  Hochbaum  for  the  amount 
sued  for,  and  that  same  be  declared  a  lien 
on  the  shares  of  stock  mentioned,  and  that 
same  l>e  sold  if  necessary  to  satisfy  the  Judg- 
ment 

Hochbaum  answered,  denying  that  be  was 
Indebted  to  the  plaintiff  in  any  sum  what- 
«ver,  and  alleging  that,  when  he  sold  bis 
stock  to  Wolfort,  he  paid  plaintiff  all  he 
owed  it  Wolfort  answered,  alleging  that  it 
was  true  that  Hochbaum  was  due  plaintiff 
the  sum  of  |1,104.46  with  interest;  that 
Hochl)aam  sold  the  stock  to  him  (Wolfort), 
and  that  he  bad  not  paid  the  amount  of 
plaintiff's  debt ;  that,  if  the  shares  of  capHal 
stock  purchased  by  Wolfort  should  be  charg- 
«d  with  a  lien  for  the  amount  due  plaintiff, 
Wolfort  should  have  Judgment  against  Hoch- 
baum for  such  sum.  Wolfort  prayed  for 
Judgment  and  for  complete  relief. 

On  behalf  of  appellant  the  testimony  tend- 
«d  to  show  that  Will  Hochbaum  was  the  sec- 
retary of  the  plaintiff,  and  as  such  kept  the 
books  and  attended  to  the  financial  transac- 
tions of  the  corporation;  that  he  was  in- 
debted to  the  plaintiff  in  the  sum  of  11,104.76. 

The  testimony  on  behalf  of  the  appellees 
tended  to  prove  that  negotiations  for  the  sale 
«f  the  BtoA  of  the  Hocbbaums  in  the  Modem 
Laundry  to  Wolfort  were  pending  for  some 
time;  that  during  the  conferences  that  were 
had  with  reference  to  the  sale  all  of  the 
stockholders,  who  were  also  directors,  were 
present,  and  they  discussed,  in  connection 
with  the  sale  of  the  stodc,  the  Indebtedness 
of  William  Hochbaum  to  the  laundry.  Final- 
ly, all  the  stockholders  agreed  that  the  debt 
ef  William  Hodibenm  to  the  plaintiff  laundry 
Should  be  definitely  fixed  at  $468.10,  and  this 
amount  was  settled  under  the  terms  of  the 
written  agreement  between  Wolfort  and  the 
Hochbanms  as  follows: 

*^rhis  agreement  between  D.  Hochbaum 
«nd  William  Hochbaum,  parties  of  the  first 


part,  and  Louis  Wolfort,  party  of  the  second 
part,  witnesseth: 

"That  the  parties  of  the  first  part  hereby 
sell  to  the  party  of  the  second  part  one  hun- 
dred and  ninety-two  (192)  shares  of  stock  in 
the  Modem  Laundry,  a  corporation  engaged 
In  the  laundry  business  at  Eleventh  and  Main 
streets,  in  Littie  Rock,  Ark.,  at  120,  the  pur- 
chase price  being  $5,760.00,  and  the  party  of 
the  second  part  buys  said  stock  at  said  price. 

"Terms  of  payment:  $100.00  cash ;  $1,900.- 
00  to  be  paid  November  4th,  1907;  $2,000.00 
to  be  paid  by  party  of  second  part  assuming 
the  payment  of  that  amount  parties  of  the 
first  part  owe  the  Southern  Trust  Company, 
Littie  Rock,  and  having  parties  of  the  first 
part  released  from  said  debt,  which  Is  to  be 
done  on  November  4th,  1907.  The  balance 
—$1,760.00— to  be  paid  February  4th,  1908. 
In  this  way  party  of  second  part  to  pay  Mod- 
era  Laundry  $282.53  which  William  Hoch- 
baum owes  it  on  overdraft,  and  party  of  sec- 
ond part  to  pay  Modem  Laundry  $180.57 
difference  In  cash  shown  by  books  and  cash 
on  hand,  unless  William  Hochbaum  can  show 
party  of  second  part  he  is  entitled  to  some 
credit  on  said  $180.57,  in  which  case  he  is 
to  have  said  credit.  The  balance  of  said  $1,- 
760.00,  to  wit,  $l,20a90,  to  be  paid  cash  to 
parties  of  first  part  on  February  4th,  1908,  by 
party  of  second  part  Party  of  second  part 
to  give  note  for  said  $1,296.90  to  be  secured 
by  forty-nine  shares  of  stock  in  Modern 
Laundry.  The  parties  of  the  first  part  are 
to  be  released  from  all  notes  of  the  Modem 
Laundry.  Stock  to  be  delivered  to  party  of 
second  part  on  November  4tb,  1907,  as  soon 
as  he  pays  the  $1,900.00,  assumes  the  $2,000 
debt  to  Southern  Trust  Ck>.,  and  has  party 
of  first  part  released  therefrom,  and  has 
parties  of  first  part  released  from  all  other 
notes  of  Modern  Laundry,  and  eziMnited  and 
delivers  the  note  for  $1,296.90  secured  as 
aforesaid  The  said  parties  of  the  first  part 
agree  not  to  go  Into  the  laundry  business  in 
Littie  Rock  before  Febraary  4th,  1908;  but 
this  agreement  is  not  to  prevent  either  of 
them  from  taking  employment  with  any 
laundry  If  they  should  desire.  Wlllfam  Hoch- 
baum's  salary  as  secretary  and  treasurer  to 
stop  October  20th,  1907. 

"Given  under  our  hands  this  October  25th, 
1907. 

"[Signed]  Louis  Wolfort 

"Wm.   Hochbaum. 
"D,   Hochbaum." 

The  stockholders  and  directors  of  the  plain- 
tiff agreed  to  the  arrangement  and  accepted 
the  terms  of  the  agreement  and  credited 
Will  Hochbaum  with  the  amount  Wolfort 
was  to  pay.  The  testimony  on  the  part  of 
the  plaintiff  in  rebuttal  tended  to  prove  that 
Wolfort  signed  the  contract  for  himself  and 
not  for  the  plaintiff,  and  that  the  stockhold- 
ers and  directors  of  plaintiff  did  not  agree  to 
the  contract;  that  there  was  no  agreement 
on  the  part  of  the  plaintiff  that  the  terms  of 
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the  written  contract  should  settle  the  Indebt- 
edness of  William  Hocbbaum  to  the  Laun- 
dry; that  there  was  no  contract  between 
Hochbaum  and  the  plaintiff  as  to  the  amonnt 
of  the  shortage  of  Hochbanm,  and  as  to  how 
same  should  be  settled.  It  was  not  disputed 
that  all  the  stock  of  the  Modern  Laundry  be- 
fore the  Hochbaums  sold  out  was  owned  by 
Franklin,  Wolfort,  and  the  Hochbaums,  nor 
was  It  controyerted  that  the  Hochbaums  sold 
their  stock  to  Wolfort  under  the  terms  of 
the  written  agreement  In  evidence.  The 
court,  after  considering  the  evidence,  dismiss- 
ed the  complaint  for  the  want  of  equity. 

WOOD,  3.  (after  stating  the  facts  as 
aboye).  This  case  was  consolidated  for  the 
purpose  of  the  hearing  with  No.  455,  in  which 
the  opinion  has  Just  been  banded  down,  and 
it  will  be  observed  that  the  testimony  in  each 
case  is  substantially  the  same.  The  question 
was  purely  one  of  fact,  and  In  our  opinion 
the  finding  of  the  chancellor  is  not  clearly 
against  the  weight  of  the  evidence.  On  the 
contrary,  viewing  the  negotiations  in  the 
light  of  reason,  under  the  circumstances 
shown  by  the  oral  testimony  and  the  terms  of 
the  written  contract,  it  seems  to  us  that  the 
finding  of  the  chancellor  is  sustained  by  a 
preponderance  of  the  evidence.  It  is  more 
reasonable  that  Wolfort,  knowing  that  Hoch- 
banm was  Indebted  to  the  laundry,  and  that 
such  indebtedness  was  a  lien  on  his  stock, 
would  have  desired  to  have  such  indebted- 
ness ascertained  and  settled  before  he  pur- 
chased the  stock  than  that  he  would  have 
purchased  same  with  such  indebtedness  "in 
the  air,"  so  to  speak.  He  was  paying  120 
for  the  stock,  and  it  is  hardly  probable  that 
a  business  man  would  buy  Incumbered  stock 
without  knowing  precisely  the  amount  of  the 
Incumbrance  he  was  assuming.  The  proof 
shows  that  all  the  stockholders  were  present 
at  conferences  when  the  subject-matter  of 
discussion  was  the  purchase  of  the  Hochbaum 
stock.  Hochbaum  was  short  In  his  accounts. 
It  was  his  desire  to  get  out,  and  doubtless  the 
desire  of  the  other  stockholders,  not  of  kin 
to  and  In  friendly  Interest  with  him,  to  have 
him  get  out  Therefore  it  is  entirely  con- 
sistent with  reason  that  the  appellant,  as  the 
Hochbaums  testify,  was  a  party  to  the  set- 
tlement agreed  upon  between  the  Hochbaums 
and  Wolfort,  and  hence  the  provisions  of  the 
written  contract  for  Will  Hochbaum's  salary 
as  secretary  and  treasurer  to  cease  on  a  day 
certain,  and  that  the  Hochbaums  should  not 
engage  In  competitive  business  for  a  certain 
period.  The  books  were  audited  by  order  of 
the  directors,  and  all  the  stockholders  were 
cognizant  that  this  was  to  bring  about  a  set- 
tlement of  his  shortage  and  to  enable  Wolfort 
to  buy  his  stock.  The  laundry  accepted  the 
payment  on  his  account  made  by  Wolfort  un- 
der the  terms  of  the  agreement.  In  the  con- 
flict of  evidence,  the  chancellor  was  correct 
under  the  circumstances  In  sustaining  the 
contention  of  the  appellee. 

The  decree  Is  affirmed. 


Wolfort  V.  Hochbaum  et  aL 

On  February  10,  1908,  D.  and  WUllam 
Hochbaum  Instituted  a  suit  against  L.  Wol- 
fort in  the  Pulaski  circuit  court  on  a  note  of 
11356.90,  dated  November  4,  1907,  claiming 
a  Hen  on  50  shares  of  the  capital  stock  of 
the  Modern  Laundry  as  security  for  the  note. 
Wolfort  had  purchased  this  stock  from  the 
plaintiffs.  Appellant  filed  an  answer,  cross- 
complaint,  and  motion  to  transfer  to  the 
chancery  court.  In  which  he  admitted  the  ex- 
ecution of  the  note,  alleging  It  was  part  of 
the  consideration  for  the  purchase  of  SO 
shares  of  the  capital  stock  of  the  Modem 
Laundry,  which  he  purchased  from  the  plain- 
tiffs ;  that  at  the  time  of  the  purchase  Will 
Hochbaum  had  been  acting  as  secretary  and 
treasurer  of  the  Modem  Laundry,  a  corpora- 
tion ;  that  he  had  collected  large  sums  of  mon- 
ey, and  had  failed  to  account  for  the  same  in 
a  sum  In  excess  of  $900;  that  at  the  time  of 
the  transfer  of  the  stock  D.  and  William 
Hochbaum  each  agreed  with  the  defendant 
to  pay  the  Modem  Laundry  any  and  all  sums 
due  by  Will  Hochbaum  to  the  laundry ;  that 
no  certificate  of  transfer  of  the  30  shares  of 
stock  owned  by  William  Hochbanm  and  sold 
to  the  defendant  had  ever  been  filed  in  the 
county  clerk's  office;  that  the  Modem  Laun- 
dry claims  a  statutory  lien  upon  the  stock  for 
the  payment  of  the  amount  due ;  that  he  be- 
lieved that  the  Modem  Laundry  was  entitled 
to  recover  from  William  Hochbaum  and  to 
have  a  lien  declared  upon  the  stock;  alleg- 
ing that  William  Hochbaum  was  insolvent, 
and  if  compelled  to  pay  would  not  only  lose 
the  shares  of  stock,  but  would  be  compelled 
to  lose  the  amount  paid  to  Hochbaum ;  and 
he  asked  to  have  the  case  transferred  to  the 
chancery  court,  and  to  be  subrogated  to  the 
rights  of  the  Modem  Laundry.  The  circuit 
court  refused  to  transfer  the  case,  and  de- 
fendant excepted. 

The  appellees  (plaintiffs  below)  Introduced 
the  note  sued  on.  Appellant  Introduced  an 
expert  accountant  who  testified  that  the 
books  of  the  corporation  showed  that  William 
Hochbaum  was  indebted  to  the  corporation 
in  the  sum  of  $1,104.66.  .  Appellant  testified 
that  William  Hochbanm  was  the  secretary 
and  treasurer  of  the  corporation;  that  be 
had  charge  of  the  books,  handled  the  cash, 
and  settled  the  bills.  Appellant  then  rested. 
Appellee  Will  Hochbaum  then  testified  In  re- 
buttal :  "That  he,  Sam  Franklin,  L.  Wolfort, 
and  D.  Hochbaum  were  the  stockholders  of 
the  Modern  Laundry.  That  ti  difference 
arose  between  him  and  his  father  on  one  aide, 
and  Franklin  and  Wolfort  on  the  other.  That 
he  offered  to  sell  his  stock  to  Wolfort;  first 
asked  him  150,  and  negotiations  continued  un- 
til the  last  part  of  October.  That  he  agreed 
to  take  or  give  186  for  the  stock.  Wolfort 
would  not  accept,  bat  he  finally  sold  to  him 
for  120.  That  while  the  negotiatlona  were 
pending  his  indebtedness  to  the  laundry  was 
a  matter  of  discussion  between  them  for  sev- 
eral mouths.   That  Wolfort  said,  "Hochbaum, 
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vrhenerer  I  make  a  deal  with  you  tbose  books 
will  all  have  to  be  fixed  up,  and  whatever 
yon  owe  will  have  to  be  fixed  up." 

Appellant  objected  to  the  testimony  be- 
cause appellee  claimed  under  a  written  con- 
tract of  sale.  The  court  overruled  the  ob- 
jection, and  appellant  duly  saved  his  excep- 
tions.    The   witness   continued    as    follows: 

"The  books  were  audited  at  the  direction 
Of  the  board  of  directors,  six  weeks  or  two 
months  before  I  sold  out,  by  B.  W.  Bartlett 
Wolfort  knew  that  Bartlett  was  auditing 
them.  Be  was  engaged  In  the  audit  for  some 
time;  then  he  took  sick  and  took  the  books 
with  him  to  Colorado.  I  settled  with  the 
Modern  Laundry  by  an  agreement  with  Wol- 
fort In  writing,  as  follows : 

"'This  agreement  between  D.  Hochbaum 
and  William  Hochbaum,  parties  of  the  first 
part,  and  Louis  Wolfort,  party  of  the  sec- 
ond part,  witnesseth : 

"  That  the  parties  of  the  first  part  hereby 
•ell  to  the  party  of  the  second  part  one  hun- 
dred and  ninety  two  (192)  shares  of  stock 
In  the  Modem  Iiaundry,  a  corporation  engag- 
ed In  the  laundry  business  at  Eleventh  and 
Main  streets,  in  Little  Rock,  Ark.,  at  120,  the 
purchase  price  being  $5,760.00,  and  the  par- 
ty of  the  second  part  buys  said  stock  at  said 
price. 

"  Terms  of  payment:  $100.00  cash ;  $1,900 
to  be  paid  November  4th,  1907;  $2,000.00  to 
be  paid  by  party  of  second  part  assuming  the 
payment  of  that  amount  parties  of  the  first 
part  owe  the  Southern  Trust  Company,  Little 
Rock,  and  having  parties  of  first  part  re- 
leased from  said  debt,  which  is  to  be  done  on 
November  4th,  1907.  The  balance — $1,760.00 
— to  be  paid  February  4th,  1908.  In  this 
way  party  of  second  part  to  pay  Modem 
Laundry  $282.53  which  William  Hochbaum 
owes  It  on  overdraft,  and  party  of  second 
part  to  pay  Modern  Laundry  $180.67  differ- 
ence in  cash  shown  by  books  and  cash  on 
hand,  unless  William  Hochbaum  can  show, 
party  of  second  part  he  Is  entitled  to  some 
credit  on  said  $180.57,  In  which  case  he  is  to 
have  said  credit.  The  balance  of  said  $1,760, 
to  wit,  $1,296.90,  to  be  paid  cash  to  parties 
of  first  part  on  February  4th,  1908,  by  party 
of  second  part.  Party  of  second  part  to  give 
note  for  said  $1,296.90  to  be  secured  by  forty- 
nine  shares  of  stock  In  Modem  Laundry. 
The  parties  of  the  first  part  are  to  be  releas- 
ed from  all  notes  of  the  Modem  Laundry. 
Stock  to  be  delivered  to  party  of  second  part 
on  November  4th,  1907,  as  soon  as  he  pays 
the  $1,900,  assumes  the  $2,000  debt  to  South- 
em  Trust  Co.,  and  has  party  of  the  first  part 
released  from  aU  other  notes  of  Modern 
lAundry,  and  executed  and  delivers  the  note 
for  $1,296.90  secured  as  aforesaid.  The 
■aid  parties  of  the  first  part  agree  not  to  go 
Into  the  laundry  business  In  Little  Rock  be- 
fore February  4th,  1908;  but  this  agreement 
Is  not  to  prevent  either  of  them  from  taking 
«nployment  with  any  laundry  if  they  should 
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desire.    William  Hochbaum's  salary  as  secre- 
tary and  treasurer  to  stop  October  20th,  1907. 

"  'Given  under  our  hands  this  October  25tli, 
1907. 

"  '[Signed]  Louis  Wolfort. 

"'Wm.   Hochbaum. 
"'D.   Hochbaum.' 

"In  pursuance  of  this  agreement,  all  the 
stock  was  delivered  to  Wolfort,  who  was  to 
pay  the  laundry  $463.10.  I  was  sick  In  bed 
when  the  agreement  was  signed.  Wolfort 
knew  that  the  books  were  out  of  balance  and 
that  I  was  overdrawn,  and  knew  there  was 
a  difference  between  my  cash  as  shown  by 
the  books  and  the  cash  turned  over  by  Frank- 
lin. Wolfort  knew  these  facts.  He  had  the 
books  at  that  time.  I  don't  know  whether 
he  knew  the  exact  amount  or  not  I  turned 
the  books  and  cash  over  when  I  went  home 
sick.  I  claimed  I  only  owed  the  laundry 
$282.  Wolfort  and  Franklin  claimed  X  owed 
$482.  I  told  them  I  would  pay  that  much, 
but  when  I  got  well  and  came  to  the  oflice 
and  showed  them  I  was  entitled  to  a  credit, 
then  the  amount  was  to  be  returned  to  me. 
I  don't  know  that  Wittenberg's  report  is  fair. 
I  never  went  through  the  books  with  him.  I 
don't  know  what  he  has  there.  I  know  what- 
ever money  came  in  is  accounted  for.  No 
doubt  there  were  errors  both  ways.  Every 
item  of  money  I  collected  was  turned  over  to 
the  laundry,  and  I  did  not  abstract  a  nickel 
of  its  funds."  Witness  denied  that  Mr.  Har- 
rod,  for  him,  stated  that  it  did  not  make  any 
difference  what  the  shortage  was,  he  would 
pay  it 

The  testimony  of  D.  Hochbaum  tended  to 
corroborate  that  of  William  Hochbaum.  The 
appellant  was  then  recalled,  and  the  follow- 
ing occurred:  "Q.  Begin  with  your  negotia- 
tions there  to  buy  or  sell  with  the  Hoch- 
baums,  and  state  what  took  place  with  refer- 
ence to  auditing  the  books,  and  everything  on 
up  to  the  consummation  of  the  trade.  Court: 
He  has  been  on  the  stand  once.  If  you  have 
got  anything  in  rebuttal,  you  can  bring  It 
out  Mr.  Bradshaw:  When  I  put  him  on 
the  stand.  In  my  direct  examination,  in  mak- 
ing my  case,  It  was  only  to  show  that  Will 
Hochbaum  was  secretary  and  treasurer,  and 
that  is  the  only  question  X  asked  him.  Court: 
If  you  want  to  direct  his  attention  to  some- 
thing else  about  It — ^this  is  rebuttal— you  can 
do  80,  but  you  can't  rehash  the  case  here." 

The  appellant  duly  excepted  to  the  court's 
ruling.  Witness  continued  as  follows:  "Wit- 
ness: X  did  not  know  that  Bartlett  was  au- 
diting the  books.  Neither  of  the  Hochbaiuns 
ever  offered  me  150  for  the  stock,  or  140. 
At  the  time  the  contract  was  closed  In  Har- 
rod's  office,  no  books  were  there.  I  made 
the  deal  with  Mr.  Harrod  actlnj;  for  Hoch- 
baum. I  stated  that  the  books  would  be  au- 
dited, and  Hochbaum  should  pay  all  that  he 
owed  the  laundry.  Mr.  Harrod  stated  that 
anything  he  was  short  he  would  pay.  Mr. 
Harrod  did  not  contend  that  the  contract 
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made  was  a  final  settlement  of  what  Hoch- 
baum  owed  the  laundry.  I  did  not  under- 
stand It  was  a  final  settlement  I  never  ao 
ceirted  the  statement  made  by  Bartlett  as 
correct.  I  contended  that  It  was  no  state- 
ment; It  was  a  trial  balance  that  did  not 
balance." 

The  appellant  asked  the  following  instruc- 
tion: "The  defendant  admits  the  execution 
of  the  note  sued  on  herein,  but  denies  that 
he  Is  liable  for  the  full  amount  thereof,  for 
the  reason  that  he  claims  that  the  plaintiff 
William  Hochbaum  Is  indebted  to  the  Mod- 
em Laundry  In  the  sum  of  $1,104.00,  and  in- 
terest on  the  same  at  6  per  cent  per  annum, 
which  indebtedness  Is  a  lien  upon  the  stock 
which  L.  Wolfort  purchased  from  the  plain- 
tiffs. Tou  are  therefore  Instructed  to  find 
for  the  plaintiffs  In  some  amount;  bnt.  In 
determining  the  amount  dne  by  the  defend- 
ant. It  will  be  necessary  for  you  to  first  de- 
termine from  all  the  facts  and  circumstances 
in  evidence  the  amount.  If  any,  the  plaintiff 
Will  Hochbaum  Is  Indebted  to  the  Modern 
Laundry  Company;  and.  If  you  find  from 
the  testimony  In  this  case  that  the  said  Hoch- 
baum is  Indebted  to  Modem  Laundry  Com- 
pany in  any  sum.  It  will  be  your  duty  to  de- 
duct that  sum  from  $1,391.95,  the  amount 
of  the  note  and  Interest  sued  on,  and  return 
a  verdict  for  the  difference." 

But  the  court  refused  to  give  the  instruc- 
tion In  that  form,  and  gave  It  by  adding  the 
follovelng:  "Unless  there  was  a  controversy 
between  the  Modem  Laundry  and  William 
Hochbaum  as  to  the  amount  of  his  debt  to 
the  laundry,  and  the  matter  was  investigated 
by  all  parties — ^the  Laundry  Company,  Hoch- 
baum, and  Wolfort  as  an  officer  of  the  com- 
pany and  stockholder  and  prospective  par- 
chaser  of  Hochbaum's  stock — and  the  amount 
of  'said  debt  was  agreed  upon  and  fixed  by  all 
the  parties  at  a  certain  sum,  and  Hochbaum 
parted  with  his  stock  and  sold  It  on  the  basis 
of  his  debt  being  fixed  at  that  sum,  and  Wol- 
fort agreed  to  pay  said  debt  as  a  part  of  the 
purchase  money  he  was  to  give  Hochbaum 
for  the  stock,  then,  as  between  Hochbaum 
and  Wolfort  the  debt  Is  paid,  and  plaintiffs 
are  entitled  to  Judgment  for  the  amount  of 
the  note  sued  on." 

The  appellant  duly  excepted  to  the  ruling 
of  the  court  In  giving  the  instruction  as 
modified. 

The  appellant  requested  the  following: 
"Tou  are  Instructed  that  the  written  contract 
of  sale  and  purchase  of  stock  between  the 
parties  to  this  suit  does  not  release  the  plain- 
tiff Will  Hochbaum  from  any  other  sums,  if 
any,  due  by  him  to  the  Modem  Laundry  Com- 
pany than  therein  stated." 

The  court  refused  the  request  Appellant 
duly  saved  his  exceptions. 

The  Jury  returned  a  verdict  In  favor  of  ap- 
pellees for  $1,356.90.  Judgment  was  entered 
accordingly,  and  this  appeal  has  been  duly 
prosecuted. 


WOOD,  J.  (after  stating  the  facts  as  above). 
First  The  ruling  of  the  court  was  correct  in 
eonflning  the  testimony  of  appellant  when  he 
was  introduced  the  second  time,  to  rebuttal. 
Appellant  had  adduced  his  evidence  in  chief, 
and  had  been  on  the  witness  stand  himself, 
and  after  testifying  rested.  Then  appellees 
adduced  their  testimony  in  rebuttal.  Appel- 
lant then,  except  by  permission  of  the  court; 
could  not  reopen  his  case.  The  court,  how- 
ever, not  only  permitted  appellant  to  testier 
in  rebuttal  of  the  statements  of  appellees,  bat 
also  to  testify  as  to  what  took  place  between 
himself  and  Harrod,  the  attorney  for  appel- 
lees. In  this  way  the  court  permitted  appel- 
lant virtually  to  reopen  his  case  Id  chief  and 
to  give  his  version  of  the  negotlatlonsi  This 
method  of  procedure  was  In  the  discretion  of 
the  court,  and  we  find  no  abuse  of  the  discre- 
tion. There  was  no  prejudice  to  appellant  In 
the  ruling  of  the  court 

Second.  The  defense  to  the  note  In  suit  was 
that  Will  Hochbaum  was  indebted  to  the 
Modern  Laundry  In  a  sum  In  excess  of  $900, 
which  sum  was  a  lien  on  the  stock  that  ap- 
pellant had  purchased  of  appellees;  that  it 
was  agreed  between  the  parties,  when  the 
sale  of  the  stock  was  consummated,  that  ap- 
pellees should  pay  the  debt  of  Will  Hoch- 
baum to  the  laundry,  which  they  had  not 
done.  The  burden  was  upon  appellant,  hav- 
ing admitted  the  execution  of  the  note,  to 
prove  this  defense.  The  evidence  In  his  be- 
half tended  to  prove  that  the  indebtedness  of 
Will  Hochbaum  to  the  laundry  amounted  to 
$1,104.66,  which  remained  unpaid ;  that  at  the 
time  the  written  contract  of  sale  was  enter- 
ed into  and  the  note  in  suit  was  executed  it 
was  understood  that  the  books  of  the  laun- 
dry would  be  audited,  and  that  appellees 
would  pay  all  that  was  found  to  be  due  by 
Will  Hochbaum.  On  the  other  hand,  the  ap- 
pellees contended  that  before  appellees  and 
appellant  entered  into  the  written  contract 
for  the  sale  and  purchase  of  the  stock,  ap- 
pellant insisted  that  the  indebtedness  of  Will 
Hochbaum  to  the  laundry  should  be  settled; 
that  the  books  were  audited  by  direction  of 
the  board  of  directors ;  that  there  was  a  con- 
troversy between  appellees  and  appellant  and 
the  laundry  as  to  the  amount  that  Will  Hoch- 
baiu]  owed  the  laundry;  that  it  was  finally 
agreed  between  them  that  the  amount  should 
be  fixed  at  $463.10 ;  that  same  was  settled  by 
appellant  under  the  terms  of  the  written  con- 
tract with  appellee  supra,  by  which  they  sold 
and  delivered  to  him  the  stock  mentioned 
therein. 

The  instruction  of  the  court  was  correct 
The  laundry  was  not  a  party  to  this  suit,  and 
the  only  issue  between  appellees  and  appel- 
lant is  whether  or  not  as  between  them,  the 
indebtedness  of  Will  Hochbaum  to  the  laun- 
dry was  settled.  The  testimony  of  appellees 
to  the  effect  that  before  appellant  would  pur- 
chase their  stock  he  Insisted  that  the  amount 
of  Will  Hochbaum's  Indebtedness  to  the  laun- 
dry would  have  to  be  ascertained  and  settled 
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Is  not,  as  app^ant  contends,  in  conflict  with 
tbe  written  contract  of  sale  and  purchase. 
The  written  contract  was  Introduced  by  ap- 
jmllees  without  objection  of  appellant,  as  evi- 
dence tending  to  support  their  contention 
that,  in  the  Bale  of  their  stock  to  appellant, 
the  Indebtedness  of  Will  Hochbaum  to  the 
laundry  was  fixed  at  $463.10,  which  appellant 
was  to  pay  as  a  i>art  of  the  consideration  to 
appellees  for  their  stock.  The  written  con- 
tract is  silent  as  to  any  other  Indebtedness 
of  Win  Hochbaum  to  the  laundry  than  the 
$463.10.  It  does  not  purport  to  set  forth 
other  indebtedness,  or  to  specify  bow  it  should 
be  paid.  But  the  contract  provides  that  ap- 
jtellees  were  to  be  released  from  all  the  lia- 
bilities of  the  laundry  company.  Taking  all 
the  provisions  of  the  contract  together,  it 
tends  strongly  to  corroborate  the  oral  testi- 
mony of  appellees,  and  to  support  their  con- 
tention that  appellant.  In  purchasing  their 
stock,  as  a  part  of  the  consideration  there- 
for settled  not  only  Will  Eocbbaum's  Indi- 
vidual indebtedness  to  tbe  corporation,  but 
also  appellees'  pro  rata  of  all  the  debts  for 
which  the  laundry  was  liable.  The  court  did 
not  err,  therefore,  in  refusing  appellant's 
prayer  for  instruction  No.  2.  It  was  well  cal- 
culated to  mislead  the  Jury.  The  question 
at  issue  was  not  whether  the  written  con- 
tract in  evidence  in  terms  released  appellee 
Will  Hochbaum  from  any  other  sum  due  the 
Modem  Laundry  than  the  amount  stated 
therein,  but,  as  we  have  stated,  the  only  ques- 
tion between  appellees  and  appellant  was 
whether  or  not  appellant  had  agreed  to  set- 
tle the  entire  amount  that  Will  Hochbaum 
might  be  due  the  Modem  laundry,  which 
amount  they  had  fixed  at  $463.10.  Tbe  ques- 
tion was  whether  they  had  settled  on  that 
basis,  regardless  of  what  might  thereafter  be 
shown  to  be  the  true  amount,  or  whether  the 
Modem  Laundry  had  released  Will  Hoch- 
baum from  the  sums  due  it  or  not  The  is- 
sue was  fairly  presented  in  the  court's  charge, 
and  the  evidence  sustains  the  verdict. 
The  Judgment  is  therefore  a£3rmed. 


GROSS  T.  STATE. 
(Snpreme  Court  of  Arkansas.    March  8,  1900.) 

1.  CaiMinAi.  Law  (|  1182*)— Appeai/— Dispo- 
sition—AFFiiacAiTCi—FAii.CBK  TO  Pbosb- 

CUTE. 

Under  Kirby's  Dig.  J  2614,  regulating  ap- 
peals to  tbe  'Supreme  Court  in  misdemeanor 
cases,  tbe  Snpreme  Court  cannot  take  jurisdic- 
tion to  affirm  a  misdemeanor  judgment  for  fail- 
ure to  prosecute  the  appeal  where  the  record  ia 
not  filed  in  the  clerk's  office  within  the  required 
time;  Supreme  Court  rule  No.  7.  relating  to 
motions  to  affirm  judgments  for  failure  to  pros- 
ecute, applying  only  to  civil  actions. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  3207 ;  Dec.  Dig.  f  1182.*] 

2.  CanaNAi,  Law  (i  1106*)— Appeai/— Recobd 
— Failtjbe  to  Vox  iw  Time— Dibmibsal. 

Where  the  record  was  not  filed  in  the  office 
of  tbe  clerk  of  the   Supreme  Court  within  60 


days  after  a  misdemeanor  Judgment  was  en- 
tered, as  required  by  Kirby's  Dig.  {  2614,  the 
appeal  will  be  dismissed,  with  directions  to 
certify  the  dismissal  to  the  circuit  court  so 
that  judgment  may  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %  2891;    Dec.  Dig.  {  1106.*] 

Appeal  from  Circuit  Court  Perry  County; 
Edward  W.  Winfield,  Judge. 

A.  T.  Gross  was  convicted  of  soliciting  a 
bribe,  and  be  appeals.  On  motion  to  affirm 
the  Judgment  of  conviction  for  failure  to  pros- 
ecute the  appeaL  Motion  denied,  and  appeal 
dismissed. 


PER  CURIAM.  Appellant  A.  T.  Gross, 
was  tried  in  the  circuit  court  of  Perry  coun- 
ty upon  an  Indictment,  and  convicted  of  the 
crime  of  soliciting  a  bribe,  being  a  misde- 
meanor under  the  statute,  and  bis  punish- 
ment assessed  at  a  fine  of  $10.  He  prayed 
for  and  obtained  an  appeal  to  this  court  on 
August  12,  1907,  and  gave  a  supersedeas 
bond,  with  sureties,  but  has  wholly  failed  to 
prosecute  the  appeal.  The  Attorney  Gleneral 
now  flies  in  this  court  a  certlfled  copy  of  tba 
judgment  and  the  supersedeas  bond,  and 
moves  the  court  to  affirm  the  Judgment  on  ac- 
count of  appellant's  failure  to  prosecute  his 
appeal. 

The  statute  regulating  appeals  to  the  Su- 
preme Court  in  misdemeanor  cases  provides 
that  "the  appeal  shall  be  prayed  during  the 
term  at  which  the  Judgment  was  rendered, 
and  shall  t>e  granted  npon  condition  that  the 
record  is  lodged  In  the  clerk's  office  of  the 
Supreme  Court  within  sixty  days  after  the 
Judgment"  SecUon  2614,  Kirby's  Dig.  It 
appears  from  this  statute  that  an  appeal 
granted  by  the  circuit  court  is  conditional  up- 
on the  record  being  filed  here  within  tbe  spe- 
cified time,  and  this  court  cannot  take  Juris- 
diction for  tbe  purpose  of  affirming  or  revers* 
Ing  the  case  unless  the  transcript  Is  lodged 
within  that  time.  Rule  7  of  this  court,  con- 
cerning motions  to  affirm  Judgments  on  ac- 
count of  failure  of  appellants  to  prosecute  ap- 
peals, applies  only  to  civil  cases,  and  cannot 
be  invoked  m  a  criminal  case. 

Therefore  the  motion  to  affirm  the  Judg- 
meut  Is  denied ;  but  the  appeal  is  dismissed, 
with  directions  that  the  Judgment  of  dismis- 
sal be  certified  down  to  the  circuit  court  of 
Perry  county,  to  the  end  that  the  judgment 
may  be  enforced,  and  that  the  prosecuting 
attorney  may  institute  proceedings  on  tbe  su- 
persedeas bond,  if  so  advised. 


GREER  et  al.  v.  NEWBILIt. 

(Supreme  Court  of  Arkansas.    March  8,  1909.) 

1.  Apfeakance  (§  20*)— Want  of  Service. 

Where  a  defendant,  not  served,  appeared 
and  filed  a  demurrer,  which  he  asked  should 
be  sustained,  the  appearance  was  sufficient  to 
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make  a  decree  binding  on  him  until  reversed  or 
Bet   aside. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  i  91 ;  Dec  Dig.  |  20.*] 
2.  Pl,EADINO    ({    221*)— OVEBBULINO    DeUTTB- 

EEB— Effect.  ' 

Where  defendants  failed  to  plead  further 
after  their  demurrer  to  the  complaint  had  been 
overruled,  the  allegations  of  the  complaint 
stating  a  c&use  of  action  for  unliquidated  dam- 
ages stood  confessed,  except  as  to  the  damages, 
and  were  sufficient  to  sustain  the  court's  find- 
ings on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {  667;    Dec.  Dig.  8  221.»] 

S.  Pleading  (J  221*)— Ovebbulino  DEiruB- 
BEB— Effect— Allegations  of  Dauaoes. 
Where,  in  an  action  for  unliquidated  dam- 
ages, defendants  declined  to  plead  further  aiter 
the  overruling  of  their  demurrer,  plaintiff  was 
still  bound  to  prove  the  damages  sustained,  un- 
der Kirby's  Dig.  {  6137,  declaring  that  allega- 
tions of  value  or  of  amount  of  damage  shall 
not  be  considered  as  true  by  a  failure  to  contro- 
vert them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  567 ;   Dec.  Dig.  i  221.*] 

Appeal  from  Pulaski  Chancery  Court,  John 
E.  Martlneau,  Chancellor. 

Action  by  L.  W.  Newblll  against  W.  L. 
Greer  and  others.  From  a  Judgment  for 
plaintiff,  defendants  Greer  and  Sllverthome 
appeal.  Reversed  In  part,  and  afiSruied  in 
part,  and  remanded. 

W.  T.  Tucker,  for  appellants.  L.  O.  Ma- 
loney  and  W.  C.  Adamson,  for  appellee. 

BATTLE,  J.  This  suit  was  brought  by  L. 
W.  Newblll  against  W.  L.  Greer,  J.  H.  Kins- 
worthy,  C.  M.  Dart,  C.  I*  Sllverthome,  and 
St  Louis,  Iron  Mountain  &  Southern  Railway 
Company ;  and  for  cause  of  complaint  plain- 
tiff alleges  that  J.  H.  Klnsworthy,  by  his  at- 
torney, W.  L.  Greer,  brought  an  action 
against  him  before  C.  L.  Sllverthome,  a  Jus- 
tice of  the  peace  of  Pulaski  county,  to  re- 
cover a  debt  of  $25,  alleged  to  be  due  to  Kins- 
worthy;  that  on  the  10th  day  of  January, 
1907,  all  parties  appearing,  the  action  came 
on  for  trial,  and  was  dismissed  as  to  Newblll ; 
that  Greer  and  Sllverthome  entered  Into  a 
conspiracy  to  defraud  him,  and  at  some  time 
subsequent  to  the  10th  day  of  January,  1907, 
Sllverthome,  In  furtherance  of  his  conspir- 
acy, and  despite  the  fact  that  he  had  partial- 
ly written  a  record  of  his  proceedings  in  the 
action  of  Klnsworthy  against  him,  with  the 
aid  of  Greer,  procured  another  leaf  or 
page  from  another  docket  of  same  number, 
color  and  size,  and  pasted  It  over  the  minutes 
of  the  proceedings  which  he  had  already  writ- 
ten, and  then  wrote  a  Judgment,  dictated  by 
Greer,  against  him,  for  the  amount  sued  for 
by  Klnsworthy;  that  he  had  no  notice  or 
knowledge  of  the  Judgment  against  him  until 
about  the  last  day  of  May,  1907,  when  Sllver- 
thome, at  the  request  of  Greer,  Issued  a  writ 
of  garnishment  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  and 
stopped  payment  by  It  of  his  wages,  which 


was  five  months  or  more  after  the  trial  of 
the  action  of  Klnsworthy  against  him,  when 
his  right  of  appeal  had  expired;  that  sine* 
May,  1907,  he  has  been  greatly  harassed  by 
writs  of  garnishment  of  the  wages  owing 
him  by  the  railway  company  for  work  and 
labor  performed,  repeatedly  issued  at  the  In- 
stance of  Greer,  and  compelled  to  expend  his 
wages  in  filing  schedules  at  $1.25  each,  which 
was  divided  equally  between  Greer  and  Sil- 
vertbome  pursuant  to  their  agreement ;  that 
Greer  falsely  claims  to  have  transferred  the 
Judgment  entered  against  him  in  favor  of 
Klnsworthy  to  O.  M.  Dart  and  has  sent  It 
to  Kansas  City,  in  the  state  of  Missouri,  for 
the  sole  purpose  of  defeating  the  exemptions 
from  execution  and  sale  allowed  him  by  the 
laws  of  Arkansas;  that  Klnsworthy,  Greer, 
and  Sllverthome  reside  In  Little  Rock,  Ark.; 
that  a  writ  of  garnishment  has  been  issued  In 
Kansas  City,  Mo.,  at  the  request  of  Greer, 
and  has  been  served  upon  the  railway  com- 
pany, and  it  now  holds  his  wages  that  he 
earned  In  the  month  of  December,  1007,  on 
account  of  the  garnishment,  and  he  has  there- 
by been  deprived  of  his  rights  as  a  married 
man  and  the  head  of  a  family  residing  in 
this  state,  and  it  is  beyond  his  power  to 
claim  his  wages  under  the  exemptions  allow- 
ed him,  because  he  cannot  claim  them  in  the 
state  of  Missouri,  he  not  being  a  resident  of 
that  state.  He  therefore  asks  that  the  Judg- 
ment entered  against  him  by  Sllverthome  be, 
upon  final  hearing,  canceled  for  fraud,  and 
that  he  have  Judgment  in  the  sum  of  $200 
against  Greer,  Klnsworthy,  and  Sllverthome 
for  damages  on  account  of  the  loss  of  time, 
of  the  loss  of  employment  by  the  railway 
company  on  account  of  the  numerous  garnish- 
ments, and  the  detention  of  his  wages. 
The  defendants  demurred  to  the  complaint 
The  court  overruled  the  demurrer  as  to  all 
the  defendants,  except  Klnsworthy,  and  dis- 
missed the  complaint  as  to  him,  and,  the 
defendants  declining  to  plead  further,  found 
that  the  Judgment  rendered  against  Newblll, 
In  favor  of  Klnsworthy,  on  the  10th  day  of 
January,  1907,  was  obtained  by  fraud,  and 
without  any  notice  to  Newblll,  and  that 
Greer  and  Sllverthome  had  no  right  to  en- 
force the  same,  and  ordered  and  decreed  that 
Greer  and  Sllverthome  be  peri)etnally  en- 
joined from  enforcing,  or  attempting  to  en- 
force, or  collecting,  or  transferring  the  Judg- 
ment or  issuing  or  causing  to  be  issued  any 
writ  of  garnishment  thereon,  and  enjoined 
the  railway  company  from  paying  any  money 
in  its  hands,  belonging  to  Newblll,  to  Greer 
and  Sllverthome,  and  rendered  Judgment 
against  them  in  favor  of  Newblll  for  $200 
damages;  and  they,  Greer  and  Sllverthome, 
appealed. 

The  court  found  that  all  the  defendants, 
except  Klnsworthy,  were  duly  served  with 
process  within  the  time  and  in  the  manner 
prescribed  by  law.    It  found  tliat  Klnsworthy 
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was  not  served;  bat  the  record  shows  that 
he  and  the  other  defendants  appeared  and 
filed  a  demurrer  to  the  complaint,  and  asked 
that  It  be  sustained.  This  was  a  sufficient 
appearance  to  make  the  decree  binding  upon 
him,  until  it  1b  reversed  and  set  aside.  The 
defendants  having  failed  to  plead  further 
after  tbelr  demurrer  was  overruled,  but 
standing  upon  It,  the  allegations  of  the  com- 
plaint, except  as  to  damages,  stood  confessed. 
They  are  sufficient  to  sustain  the  findings  of 
the  court.  No  one  appeals,  except  Greer  and 
Sllvertbome,  and  the  decree  Is  valid  as  to 
them,  except  as  to  damages  (Klrby's  Dig.  i 
6137) ;  and  as  to  that  it  Is  reversed,  and  In 
other  respects,  as  to  Greer  and  Sllverthome, 
it  is  affirmed,  and  the  cause  is  remanded, 
with  directions  to  the  court  to  ascertain  the 
damages,  if  any,  and  render  Judgment  for  the 
Bam& 


VAUGHAN  v.  McDANIEii. 

(Supreme  Court  of  Ai^ansas.    March  1,  1900.) 

Assault  and  Battebt  ({  35*)— Action  job— 
Sbu-Detense— Evidence— ScFFiciENCT. 
Evidence  in  an  action  for  assalilt  and  bat- 
tery held  not  to  sustain  a  verdict  for  defendant 
on  the  theory  that  he  acted  in  self-defense. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  |  51 ;  Dec.  Dig.  §  35.*] 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; O.  W.  Hays,  Judge. 

Action  by  Mack  Vaughan,  by  W.  H.  Vaugh- 
an,  next  friend,  against  O.  S.  McDanlel. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Mack  Vaughan,  by  his  next  friend,  W.  H. 
Vaugban,  brought  this  action  against  the 
Freeman-Smith  Lumber  Company  and  O.  S. 
McDanlel,  one  of  its  employes,  to  recover 
damages  for  an  assault  and  battery  alleged  to 
have  been  committed  upon  him  by  McDanlel 
on  the  27th  day  of  August,  1906.  The  Free- 
man-Smith Lumber  Company  In  Its  answer 
denied  liability.  McDanlel  answered,  and  aft- 
er denying  tliat  he  assaulted  Vaughan  In  his 
capacity  as  agent  or  employe  of  said  lumber 
company,  and  that  Vaughan  suffered  Injuries 
to  the  extent  alleged  In  his  complaint,  al- 
leges the  tmtb  to  be  "that  the  plaintiff,  Mack 
Vaughan,  and  himself  bad  a  disagreement 
and  a  personal  difficulty,  wherein  the  plaintiff 
harassed  and  annoyed  and  greatly  Incensed 
this  defendant,  causing  him  to  strike  the  said 
plaintur  with  a  piece  of  iron  pipe,  which 
would  not  have  been  done,  except  for  the 
gross  insnlt  and  indignity  imposed  upon  him 
by  the  said  plalntltT,  and  that  said  plaintiff 
is  responsible  for  their  trouble  and  for  his 
own  Injury  in  the  manner  aforesaid."  Be- 
fore the  trial  the  action  against  the  lumber 
company  was  dismissed. 

There  was  evidence  introduced  on  the  trial 
tending  to  prove  the  following  state  of  facts: 


In  August,  1906,  O.  S.  McDanlel,  as  foreman, 
and  Mack  Vaughan,  a  boy  aged  17  years,  with 
other  day  laborers,  were  in  the  employment 
of  the  Freeman-Smith  Lumber  Company. 
Some  of  the  laborers  wished  to  attend  the  un- 
veiling  of  a  monumeht  at  Salem,  near  their 
place  of  work,  and  asked  permission  of  the 
foreman  to  do  so,  which  was  refused  by  him. 
Among  this  number  was  Vaughan.  On  the 
day  of  the  unveiling,  all  the  laborers  except 
Mack  Vaughan  showed  up  for  work.  On  that 
morning  McDanlel  met  Vaughan  near  the 
mill,  and  asked  him  why  he  was  not  at  work. 
Vaughan  replied  that  he  had  laid  off.  Mc- 
Danlel then  told  him  to  come  and  get  his 
time.'  There  was  a  dispute  about  his  wages; 
McDanlel  insisting  that  he  would  only  pay 
blm  at  the  rate  of  $1.10  per  day.  Later  in 
the  morning  McDanlel  saw  Vaughan  In  the 
mill  talking  to  some  of  the  hands,  and  walk- 
ed Into  the  room  where  he  was  and  asked 
blm  what  he  wanted.  Vaughan  replied  that 
he  did  not  want  anything.  McDanlel  told 
him  to  go  away  and  let  the  men  alone,  say- 
ing: "If  you  haven't  got  any  business  here, 
this  is  no  place  for  loafers."  McDanlel  went 
to  the  case  in  the  filing  room,  and  stood  there, 
studying  out  some  work  he  had  to  do.  He 
then  turned  around  to  go  out  of  the  filing 
room.  Vaughan  had  changed  positions,  and 
was  standing  nearly  in  line  between  McDanlel 
and  the  door.  There  was  room  to  pass.  Mc- 
Danlel walked  up  to  him,  raised  his  hand, 
and  said:  "If  yon  have  no  business  here, 
you  go  on  away  and  leave  these  men  alone." 
When  McDanlel  got  up  to  him,  Vaughan  had 
his  hands  closed  in  front  of  him.  He  then  mov- 
ed his  right  hand  behind  him,  and  looked  Mc- 
Danlel In  the  face.  His  face  got  red,  and 
his  Jaw '  commenced  to  quiver,  and  he  said : 
"■Jcou  can  make  me  get  out  of  the  filing  room, 
but  not  oft  the  platform."  McDanlel  replied: 
"If  you  have  got  me  to  fight,  I  will  do  it 
right  now."  McDanlel  further  testified:  "I 
looked  around,  and  took  this,  and  hit  him 
right  on  this  side.  He  fell  out  of  the  door 
on  his  knees.  I  saw  what  I  had  done,  and 
laid  my  stick  down,  and  be  was  getting  up, 
and  Jess  Lindsay  came  up,  and  I  told  blm 
to  take  Mack  and  take  him  away.  Then  I 
went  to  Mr.  Jones  and  gave  myself  up." 

This  Is  substantially  the  version  of  the  oc- 
currence as  stated  by  McDanlel  at  the  trial. 
In  another  portion  of  his  testimony,  after 
stating  that  Vaughan  said,  "You  can  make 
me  get  out  of  the  filing  room,  but  not  off  the 
platform,"  McDanlel  said:  "I  Just  stepped 
over  and  picked  this  up,  and  he  still  had  his 
left  hand  this  way,  and  still  had  his  right 
hand  like  it  was  in  his  pocket,  and  then  I 
struck  him.  Q.  Do  you  know  whether  that 
lick  struck  his  shoulder  before  It  struck  his 
Jaw?  A.  No,  sir;  I  couldn't  say.  It  was  all 
done  in  a  second.  It  went  all  over  me  that 
he  wanted  to  Interfere  with  my  business,  and 
from  the  appearance  of  everything  I  thought 
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be  wanted  his  way  about  It,  and  was  going  to 
give  me  trouble  over  it;  and,  if  that  was  it, 
we  would  Just  have  it  right  there  and  be 
done  with  it" 

Mack  Vaughan  testified  that  he  was  struck 
from  behind  as  he  was  walking  out  of  the 
door  of  the  filing  room,  and  that  the  force 
of  the  blow  broke  his  Jaw.  Other  witnesses 
said  that  the  instrument  used  was  made  of 
iron.  McDaniel  was  arrested  for  assault  and 
battery.  He  entered  a  plea  of  guilty,  and  bis 
punishment  was  fixed  at  a  fine  of  $100  and 
three  hours  in  Jail.  Other  evidence  was  in- 
troduced to  show  the  extent  of  the  injuries 
suffered  by  the  plaintiff.  Defendant  also  in- 
troduced other  testimony  which  would  tend 
to  mitigate  damages ;  but,  as  the  verdict  was 
in  his  favor,  it  is  not  necessary  to  abstract  it. 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  defendant,  and  the  plaintiff  has 
duly  prosecuted  bis  appeal. 

Thornton  &  Thornton,  for  appellant 

HART,  J.  (after  stating  the  fkcts  as  above). 
Mo  complaint  is  made  of  the  Instructions  giv- 
en by  the  court,  and  the  sole  question  raised 
by  the  appeal  Is :  Was  the  evidence  sufficient 
to  sustain  a  verdict  for  appellee?  In  other 
words,  was  appellee  Justified  in  striking  ap- 
pellant, under  the  evidence,  when  considered 
in  the  light  most  favorable  to  him?  We 
think  not.  The  blow  inflicted  by  him  was  not 
given  in  necessary  self-defense.  He  bad  not 
been  assaulted  by  appellant  In  speaking  of 
our  statute  in  regard  to  assaults,  in  the  case 
of  Pratt  V.  State,  49  Ark.  1T9,  4  S.  W.  785,  the 
court  said:  'The  intention  and  ability  to 
commit  the  battery  must  both  be  shown,  be- 
fore an  assault  of  any  kind  can  be  made  out." 
This  was  approved  in  the  later  cases  of  An- 
derson V.  State,  77  Ark.  37,  00  S.  W.  846,  and 
W^illiams  v.  State  (Ark.)  113  S.  W.  799. 

It  is  manifest  from  appellee's  own  testi- 
mony that  appellant  did  not  intend  to  strike 
him ;  for  he  says  that  appellant  told  him  that 
be  could  make  him  get  out  of  the  filing  room, 
but  not  off  of  the  platform.  It  is  also  mani- 
fest from  bis  own  testimony  that  he  did  not 
strike  appellant  because  appellant  bad  offer- 
ed to  strike  him;  for  he  says,  in  effect,  that 
he  struck  appellant  because  he  was  interfer- 
ing with  the  work  of  the  other  employes. 
The  undisputed  testimony  shows  that  appel- 
lee was  the  aggressor.  His  answer  does  not 
set  up  any  matter  of  Justification,  but  in  it 
bis  only  averment  is  of  facts  in  mitigation 
of  damages. 

In  bis  answer  appellee  averred  that  be 
struck  him  with  an  iron  pipe  because  of  the 
insults  and  indignities  that  appellant  offered 
him.  In  his  testimony  he  states  that  he 
struck  appellant  with  the  stick  because  he 
was  interfering  with  his  men,  and  nowhere 
in  the  record  does  it  appear  that  he  struck 
blm  in  necessary  self-defense.  A  careful  con- 
sideration of  the  testimony  leads  us  to  con- 


clude that  the  evidence  is  not  snfiSdent  to 
support  the  verdict 

Therefore  the  Judgment  Is  reversed,  and 
the  cause  remanded  for  a  new  triaL 


ST.  LOUIS,  I.  M.  ft  8.  RX.  CO.  v.  WALKER 

et  aL 
(Supreme  Court  of  Arkansas.    March  1,  1909.) 

1.  Watebs  ANn  Wateb  Oottbses  (I  126*) — 
Floooino  Lands— Liability— Subsequent 
REPAIBS— EVIOENCE — Adkissibilitt. 

In  an  action  against  a  railway  company  for 
damage  caused  by  an  insufficient  opening  in  its 
embankment  for  the  passage  of  water,  it  was 
improper  to  allow  plaintiff  to  show  that  after 
the  damage  complained  of  the  opening  was  en- 
larged. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  i  126.*] 

2.  Appeal  and  Ebbor  (|  1082*)  —  Ebbobs  — 
Pbejudice  Pbesuved. 

The  improper  admission  of  evidence  is  pre- 
sumed to  be  prejudicial ;  the  burden  being  on 
the  party  introducing  it  to  show  that  no  prej- 
udice resulted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4(M7-4031;  Dec.  Dig.  | 
1032.*] 

3.  Watebs  and  Wateb   Coubses   (|   119*) — 

OBSTBUCTIONS— RaILBOAD    EKBANKlfENTS. 

A  railroud  company  was  not  bound  to  con- 
struct its  embankment  so  as  to  let  overflow 
waters  <^  a  creek  flow  as  they  naturally  would ; 
its  duty  being  to  use  ordinary  care  to  provide 
other  channels  to  carry  off  waters  in  their 
diverted  course,  if  the  embankment  diverts  them 
into  unnatural  courses. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  181-134;  Dec. 
Dig.  I  119.*] 

Appeal  from  Circuit  Court,  Hempstead 
County ;  J.  M.  Carter,  Judge. 

Action  by  A.  V.  Walker  and  another 
against  the  St  Louis,  Iron  Mountain  ft  Soutli- 
em  Railway  Company.  From  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

The  appellee,  A.  V.  Walker,  as  administra- 
tor of  the  estate  of  J.  R.  Jones,  sued  appel- 
lant alleging,  in  substance,  as  follows :  That 
in  the  year  1902  the  defendant  company  own- 
ed and  operated  and  now  owns  and  operates 
a  line  of  railway  on  and  through  the  plain- 
tiff's farm.  That  the  Terre  Rouge  creek,  a 
stream  called  "Dry  Creek,"  and  a  slough, 
ran  through  said  farm.  That  in  the  year 
1902  plaintiff  had  in  cultivation  on  said  farm 
55  acres  of  crop,  41  acres  north  and  14  acres 
south  of  defendant's  line  of  railway.  That 
defendant's  line  of  railway  crosses  said 
streams  on  said  farm,  and  that  Its  embank- 
ment there  is  several  feet  high.  That  defend- 
ant carelessly  and  negligently  erected  its  said 
embankment  without  sufficient  openings  in 
same  to  allow  the  water  that  naturally  ac- 
cumulates in  said  streams  and  upon  said 
farm,  north  of  said  embankment  to  natural- 
ly flow  off  and  pass  away.  That  it  negligent- 
ly failed  to  leave  any  openings  at  all  where 
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its  embankment  Is  built  across  said  Dry 
creek  and  said  slough,  and  thereby  wrong- 
fully and  negligently  obstructed  the  natural 
flow  of  water  In  said  streams.  That  by 
means  of  said  embankment  across  said 
streams  without  openings  and  ditches,  dug 
by  it,  the  defendant  wrongfully  and  negli- 
gently dlyerted  the  water  from  said  streams 
over  and  across  plaintiff's  farm  into  said  Ter- 
re  Rouge  creek,  north  of  said  embankment, 
thereby  causing  said  farm  to  overflow.  That 
it  left  a  small,  but  insufficient,  opening  where 
said  railway  line  crosses  said  Terre  Rouge 
creek;  but  at  said  point  defendant  negligently 
threw  large  timbers  and  dirt,  and  suffered  logs 
and  driftwood  to  accumulate  In  said  creek, 
after  changing  the  bed  of  said  creek  at  said 
place,  and  thereby  negligently  obstructed  the 
natural  flow  of  water  in  said  Terre  Rouge 

creek.    That  on  the day  of  July,  1902, 

defendant's  wrongful  and  negligent  erection 
and  maintenance  of  its  said  embankment 
without  sufficient  openings  and  the  wrongful 
and  negligent  diverting  of  water  from  said 
Dry  creelc  and  slough  over  and  across  plain- 
tiff's farm  into  said  Terre  Rouge  creek  by 
defendant,  and  defendant's  wrongful  and 
negligent  filling  up  of  said  Terre  Rouge 
creek,  obstructed  the  natural  flow  of  water 
in  said  streams  and  backed  same  upon  said 
farm  and  cotton  north  of  said  embankment, 
and  held  same  there  for  several  days,  and 
said  41  acres  of  cotton  north  of  said  embank- 
ment was  thereby  overflowed  and  destroyed. 
That  said  cotton  would  not  have  been  over- 
flowed and  destroyed  had  It  not  been  for  the 
said  wrongful  and  negligent  'acts  of  defend- 
ant and  said  wrongful  and  negligent  acts  of 
defendant  directly  caused  the  overflow  and 
destruction  of  said  cotton.  That  said  cotton 
bad  been  cultivated  well,  and  when  destroy- 
ed was  In  a  good,  healthy,  and  flourishing 
condition  and  worth  ^1,025. 

The  plaintiff,  further  complaining  of  the 
defendant,  says:  That  because  of  the  said 
wrongful  and  negligent  act  of  the  defendant 
in  and  about  tlie  erection  and  maintenance 
of  said  embankment,  which  hare  been  herein- 
before fully  described,  the  natural  flow  of 
water  In  said  stream  was  wrongfully  and 
negligently  obstructed,  and  on  said  — — 
day  of  July,  1902,  a  large  body  of  water  was 
accumulated  on  said  farm  north  of  said  em- 
bankment, and  held  there  for  several  days; 
that  the  only  outlet  for  said  water  was  the 
said  small  and  insufficient  opening  left  by  de- 
fendant at  Terre  Rouge  creek ;  that  said  wa- 
ter. In  passing  through  said  opening,  moved 
with  such  great  force  and  at  such  a  great  ve- 
locity that  it  caused  a  swift  current  In.  the 
water  as  It  passed  over  plalntlfTs  farm  and 
cotton  south  of  said  embankment,  which  beat 
down,  washed  away,  and  destroyed  plalntlfTs 
said  14  acres  of  cotton  south  of  said  embank- 
ment ;  that,  had  It  not  been  for  the  wrongful 
and  negligent  acts  of  defendant,  the  natural 
flow  of  water  In  said  stream  would  not  have 


been  obstructed,  and  said  body  of  water 
would  not  have  been  accumulated  on  said 
farm  north  of  said  embankment;  that  the 
water  that  accumulated  In  said  creek  and 
upon  said  farm  north  of  said  embankment 
would  not.  In  passing  away,  have  moved  with 
great  force  or  at  a  great  velocity,  and  would 
not  have  formed  a  swift  current,  and  would 
not  have  beaten  down,  washed  away,  and  de- 
stroyed said  14  acres,  of  cotton,  and,  had  It 
not  been  for  said  wrongful  and  negligent  acts 
of  said  defendant,  all  water  that  accumulat- 
ed In  said  creeks  and  upon  said  farm  north 
and  south  of  said  embankment  would  have 
naturally  flowed  off  and  passed  away  with- 
out damage  to  the  plaintiff ;  that  said  cotton 
south  of  said  embankment  bad  been  cultivat- 
ed well,  and,  when  destroyed,  was  in  good 
and  healthy  condition  and  worth  $350;  that 
all  of  said  cotton  destroyed  north  and  south 
of  said  embankment,  by  the  said  wrongful 
and  negligent  acts  of  the  defendant,  was 
worth  $1,375.  And  so  the  wrongful  and  neg- 
ligent acts  of  defendant  iiave  damaged  the 
plaintiff  in  said  sum  of  $1,375. 

The  answer  denies  specifically  each  and 
every  allegation  of  the  complaint,  and,  as  an 
additional  defense,  states:  That  the  defend- 
ant's roadbed  and  embankment,  as  it  is  now 
and  as  it  was  at  the  time  of  the  alleged  over- 
flow, was  built  more  than  five  years  before 
the  alleged  overflow;  that  it  had  been  for 
many  years  maintained  In  its  present  condi- 
tion ;  that.  If  plaintiff  had  any  cause  for  ac- 
tion. It  arose  more  than  three  years  prior  to 
the  damage  complained  of ;  and  that  same  is 
barred  by  the  statute  of  limitations.  And 
further  It  Is  alleged  that  plaintiff  planted  and 
cultivated  his  crop  with  the  ^owledge  of  the 
condition  of  the  creek  and  with  the  knowl- 
edge that  it  would  overflow,  and  took  the 
chances  and  assumed  the  risk  of  his  crop  be- 
ing washed  away.  And  it  further  alleges: 
That  Terre  Rouge  creek  and  the  slough  and 
Dry  creek  mentioned  In  plalntlfTs  complaint, 
overflowed  Independently  of  defendant's  em- 
bankment; that  his  crops  would  have  been 
destroyed  had  there  been  no  embankment; 
that  defendant's  railroad  and  embankment 
were  built  by  skilled  engineers,  and  the  work 
was  done  with  due  caution  and  circumspec- 
tion ;  and  that  it  has  not  been  guilty  of  any 
negligence  or  damage  to  plaintiff  in  any  way. 

A  similar  complaint  was  filed  by  appellee 
Holt,  alleging  that  he  was  a  tenant  on  the 
Jones  farm  during  the  year  1902,  and  had  a 
crop  of  cotton  consisting  of  12  acres  situat- 
ed south  of  the  line  of  appellant's  railway. 
The  complaint  then  alleged  negligence  the 
same  as  In  the  Jones  case,  and  the  total  de- 
struction of  his  crop  thereby  to  bis  damage 
In  the  sum  of  $300  for  which  he  prayed  judg- 
ment. The  answer  set  up  the  same  defenses 
as  in  the  Jones  case.  The  cases  were  con- 
solidated and  tried  with  a  Jury,  who  return- 
ed a  verdict  In  favor  of  the  Jones  estate  for 
$400,  and  in  favor  of  Holt  for  $120.    Judg- 
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ment  was  entered  accordingly,  and  tbis  ap- 
peal duly  prosecnted. 

E.  B.  Elnswortby  and  Lewis  Bboton,  for 
appellant    Jas.  H.  McCoUnm,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  aboye). 
First  There  was  evidence  to  sustain  the  al- 
legations of  the  complaints,  and  the  verdicts 
were  not  excessive. 

Second.  Appellees  asked  a  witness  the  fol- 
lowing question:  "Q.  I  want  you  to  state 
whether  or  not  the  railroad  company,  any 
time  since  1902,  have  made  that  trestle  larg- 
er?" Appellant  objected  to  the  question. 
Thereupon  counsel  for  appellees  said :  "I  of- 
fer to  make  this  proof  to  show  that  the  open- 
ing at  the  creek  was  smaller  than  it  is  now, 
and  for  that  purpose  only."  The  court  over- 
ruled appellant's  objection  and  permitted  the 
witness  to  answer,  as  follows :    "A.  Yes,  sir ; 

•  •  •  a  good  deal.  I  don't  know  exactly. 
I  have  never  measured  it  bnt  it  is  about  the 
length  of  a  sill,  somewhere  about  16  feet. 

•  •  •  There  was  a  wreck  there  in  1903, 
and  they  built  a  longer  trestle."  The  appel- 
lant excepted  to  the  ruling  of  the  court.  This 
court  in  St.  Louis  Southwestern  Ry.  Co.  v. 
Plumlee,  78  Ark.  147,  95  S.  W.  442.  held  (quot- 
ing syllabus)  that  "where  it  was  a  matter  of 
dispute  whether  the  deceased  was  killed  by  the 
defective  condition  of  the  wheels  of  a  hand 
car,  it  was  prejudicial  error  to  permit  plain- 
tiff to  prove  that  some  time  after  the  acci- 
dent defendant  removed  the  wheels  in  ques- 
tion from  the  hand  car."  The  following  rule 
laid  down  in  8  Enc.  Ev.  p.  914,  is  sustained 
by  numerous  authorities:  "Evidence  of  altera- 
tions, repairs,  or  additional  safeguards  after 
the  accident  is  not  ordinarily  competent,  ei- 
ther to  show  the  defective  condition  at  the 
time  of  the  accident  or  for  other  purposes. 
Even  when  such  evidence  is  put  in  by  the  de- 
fendant it  cannot  be  considered  by  the  jury 
in  determining  whether  or  not  the  thing  was 
in  a  defective  condition  at  the  time  of  the 
accident,  for  such  evidence  has  no  legitimate 
tendency  to  show  unsafeness  before  the  acci- 
dent, and  thus  is  Irrelevant,  for  the  reason 
that  the  change  may  as  well  have  been 
prompted  by  information  gained  from  the  ac- 
cident as  information  with  which  the  defend- 
ant was  chargeable  previously,  and  accord- 
ingly the  exercise  of  greater  care  after  the 
accident  does  not  reasonably  tend  to  show  a 
want  of  previous  due  care."  See  cases  cited 
in  note,  and  among  them  Prescott  &  N.  R. 
Ry.  Co.  V.  Smith,  70  Ark.  179,  67  S.  W.  865, 
where  Judge  Rlddick,  speaking  for  the  court, 
recognized  and  approved  the  doctrine  in  a 
quotation  from  Morse  v.  Minneapolis  &  St.  L. 
Ry.  Co.,  30  Minn.  468,  16  N.  W.  358,  as  fol- 
lows :  "A  person  may  have  exercised  all  the 
care  which  the  law  required,  and  yet  in  the 
light  of  his  new  experience,  after  an  unex- 
pected accident  has  occurred,  and  as  a  meas- 
ure of  extreme  caution,  he  may  adopt  addi- 
tional safeguards.  The  more  careful  a  per- 
son is,  the  more  regard  he  has  for  the  lives 


of  others,  the  more  likely  he  would  be  to  do 
so;  and  it  would  seem  to  be  unjust  that  he 
could  not  do  so  without  being  liable  to  have 
such  act  construed  as  an  admission  of  prior 
negligence.  We  think  such  a  rule  puts  an 
unfair  Interpretation  upon  human  conduct 
and  virtually  holds  out  an  inducement  to  con- 
tinued negligence."  Morse  v.  M.  &  St  U  Ry. 
Co.,  30  Minn.  468,  16.N.  W.  359.  In  the  case 
of  Railway  v.  Smith,  supra,  we  held  that  the 
admission  of  such  evidence  was  error,  but 
found  that  it  was  not  prejudicial  error  in 
that  case  for  the  reason  that  the  negligence 
of  the  railway  company  was  conclusively  es- 
tablished by  other  evidence. 

In  the  case  at  bar,  It  cannot  tie  said  that 
the  negligence  of  appellant  was  conclusively 
established  by  other  evidence,  and  that  there- 
fore the  objectionable  evidaice  did  not  work 
any  prejudice  to  appellant  The  announce- 
ment by  counsel  for  appellee,  at  the  time  the 
testimony  was  offered,  that  the  sole  purpose 
was  to  show  that  the  opening  of  the  creek 
was  smaller  at  the  time  of  the  injury  than 
at  the  time  of  the  trial,  did  not  make  the 
testimony  competent  for  the  purpose  avowed. 
The  court  did  not  tell,  and  was  not  asked  to 
tell,  the  jury  that  the  evidence  could  only  be 
considered  to  determine  the  width  of  the 
opening  at  the  time  of  the  overflow.  The 
width  of  the  opening  at  the  time  of  the  over- 
flow was  not  in  dispute,  and  the  width  of 
the  opening  at  the  time  of  the  trial,  or  aft- 
er the  overflow,  was  not  in  issue  at  all.  The 
very  fact  "that  the  opening  of  the  creek  was 
smaller  in  1902  than  now"  at  the  time  of  the 
trial,  because  appellant  had  enlarged  it  since 
the  accident  was  the  fact  that  contravened 
the  rule  announced,  and  was  the  fact  that 
under  the  rule,  could  not  be  proved.  It  was 
proper  to  show  what  the  width  of  the  open- 
ing was  at  the  time  of  the  overflow,  but  such 
fact  could  only  be  established  by  competent 
testimony  that  would  show  the  fact  In  the 
case  of  Bodcaw  Lumber  Co.  v.  Ford,  82  Ark. 
555,  at  page  561,  102  S.  W.  896,  989,  the  court 
declared  the  rule  as  here  announced,  but  held 
that  the  Incompetent  evidence  elicited  there 
"came  out  incidentally  in  the  testimony  of 
witnesses  introduced  by  each  party"  to  show 
the  condition  of  the  machine  at  the  time  of 
the  accident.  There  they  were  seeking  to 
prove  directly  the  condition  of  the  machine 
at  the  time  of  the  accident  and  that  there 
had  been  alterations  and  repairs  made  after 
the  accident;  but  here  they  were  seeking  to 
show  "that  the  opening  of  the  cre^  was 
smaller  in  1902  than  now."  In  other  words, 
the  fact  that  the  testimony  tended  directly 
to  establish  In  this  case  was  that  since  the 
injury  the  appellant  had  built  a  longer  trestle, 
as  tiie  witness  answered,  "somewhere  about 
16  feet"  longer.  Appellee  relies  upon  the 
case  of  Bodcaw  Lumber  Co.  v.  Ford,  supra, 
to  sustain  his  contention  that  the  testimony 
set  out  above  was  not  prejudicial  error,  but 
we  are  of  the  opinion  that  there  is  a  clear 
distinction  between  that  case  and  this  on 
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tbe  point  under  consideration.  "When  In- 
competent evidence  la  Introduced,  prejudice 
is  presumed,  and  the  burden  is  on  tbe  party 
introducing  it  to  show  tliat  no  prejudice  re- 
sulted." St  Lw,  L  M.  ft  Son.  B.  Co.  t.  Court- 
ney. 77  Ark.  431,  92  S.  W.  251. 

Third.  The  Instructions  given  at  the  in- 
stance of  appellant  were  certainly  as  favor- 
able to  it  as  it  could  ask,  and  tbe  court  did 
not  err  In  its  ruling  upon  the  prayers  re- 
fused. 

Fourth.  In  view  of  a  new  trial,  should  the 
evidence  warrant  the  court  in  submitting  tbe 
question  as  to  whether  ttie  overflow  of  1902 
was  of  such  extraordinary  character  as  that 
it  could  not  have  been  reasonably  anticipat- 
ed and  guarded  against  by  the  exercise  of  or- 
dinary care,  then  the  court  should  make  its 
Instructions  on  this  phase  of  the  case  har- 
monious. The  court  in  some  of  its  instruc- 
tions presented  this  idea,  as'  in  those  number- 
ed 2,  7,  and  10  given  at  the  instance  of  ap- 
pellant and  1  and  2  asked  by  appellees:  but 
in  instructions  numbered  S  and  4  given  at  the 
request  of  appellees  this  idea  was  not  pre- 
sented, and  therefore  the  instructions  cover- 
ing this  particular  phase  of  the  case  might  be 
constmed  as  conflicting.  The  charge  should 
conform  to  the  law  as  announced  in  Railway 
Co.  V.  Cook,  57  Ark.  887,  21  S.  W.  1066,  and 
it  should  constitute  a  consistent  whole.  It 
was  not  the  duty  of  tbe  railway  company  to 
construct  its  embankment  so  as  "to  let  the 
waters,  in  time  of  overflow,  pass  off  and  flow 
as  th^  naturally  or  otherwise  would  have 
done."  The  necessary  uses  of  the  embank- 
ment and  the  proper  construction  thereof  as 
a  roadbed  for  appellant's  railway  might  have 
made  It  impossible  not  to  obstruct  the  natur- 
al flow  of  the  waters  in  their  accustomed 
channels.  The  exercise  of  ordinary  care 
might  not  have  l>een  able  to  prevent  this,  and 
it  was  not  required.  The  only  duty  of  the 
company  was  to  so  construct  Its  embankment 
that,  if  there  was  a  diversion  thereby  into 
other  channels  than  those  followed  by  the  wa- 
ter In  its  natural  course,  then  the  railway 
company  should  exercise  ordinary  care  to  pro- 
vide other  channels,  or  sufficient  openings  in 
its  embankment  to  carry  off  these  waters  In 
their  diverted  course,  so  as  to  prevent  Injury 
to  others.  This  refers  only  to  waters  or 
freshets  that  are  not  extraordinary  and  un- 
precedented, as  explained  above. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded  for  new  trial. 


TITLE!  GUARANTY  &  SURETY  CO.  v. 

BANK  OF  FULTON. 

(Snpreme  Court  of  Arkansas.     Feb.  15,  1909.) 

1.  Inscbaiice  (I  136*)— FiOELiTT  Bond— Db- 

UVEBT. 

A  written  application  for  a  fidelity  bond, 
Itaving  been  mailed  by  the  applicaot  to  defend- 
ant's authorized  agents,  wag  forwarded  to  de- 
fendant.    Defendant,  having  approved  the  appli- 


cation, signed  the  bond  and  sent  the  same  by 
mail  to  plaintiff,  the  obligee,  the  letter  inclosing 
the  bond  being  addressed  to  the  applicant,  who 
at  that  time  was  the  casiiier  of  the  obligee.  Ttie 
bond  was  forwarded  to  defendant's  agents  un- 
conditionally, with  instructions  to  deliver  to  the 
obligee,  and  shortly  thereafter  the  premium  was 
paid  to  and  accepted  by  defendant.  Held  suffi- 
cient delivery  of  the  bond  to  make  it  effective. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  136.»] 

2.  INSUBAWCE  (I  133*)— Fidelity  Boni>— Sig- 
nature BY  Applicant. 

Where  a  fidelity  bond  did  not  stipulate  that 
it  was  essential   to  its   validity   that   the   em- 

Sloy£  sliould  sign  as  obligor,  liis  failure  to  sign 
id  not  render  the  bond  unenforceable  by  the 
beneficiary  against  the  surety. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  133.»] 

3.  INSUBANCE    (g    146*)— FiDELITT   BOND— NA- 
TDBE   OF   CONTBACT. 

A  fidelity  trand  issued  by  a  paid  surety  is 
in  the  nature  of  an  insurance  policy,  and  must 
be  strongly  construed  against  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  146.*] 

4.  INSUBAWCE  (I  264*)— Fidelity  Bond— Ap- 

PUCATION— BePBESENTATIONS. 

Where  a  fidelity  bond  issued  by  a  paid 
snrety  did  not  state  that  the  representations  by 
the  employer  on  which  the  bond  was  issued 
should  be  regarded  as  a  warranty,  but  only 
recited  that  they  should  constitute  a  part  of 
the  contract,  such  statements  would  be  con- 
sidered as  mere  representations,  the  falsity  of 
which  would  be  insufficient  to  l>ar  a  recovery  on 
the  bond  in  tbe  absence  of  l>ad  faith. 

[Ed.  ^ote. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  562;    Dec.  Dig.  $  264.*] 

5.  Insurance  (8  665*)— B'idelity  Bond— De- 
yALCATioN— Evidence  of  Shobtaoe. 

In  an  action  on  a  bank  cashier's  fidelity, 
bond,  the  surety  could  not  be  charged  with  al- 
leged losses  of  currency  shipped  to  the  bank 
established  only  by  information  alleged  to  have 
l)een  received  by  an  accountant  from  letters  or 
statements  contained  in  letters  sent  by  the  banks 
claiming  to  have  shipped  the  currency  not  other- 
wise shown  to  have  ever  been  received  by  the 
bank  or  its  cashier. 

[E2d.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  665.*] 

Battle,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hempstead 
County;  J.  M.  Carter,  Jndge 

Action  by  the  Bank  of  Fulton  against  the 
Title  Guaranty  &  Surety  Company,  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  on  condition. 

J.  W.  Blackwood  and  Bradshaw,  Bhoton 
&  Helm,  for  appellant  Jas.  H.  McColinm 
and  Etter  ft  Monroe,  for  appellee. 


FRAUENTHAL,  J.  On  June  22,  1906,  T. 
C.  Hockersmith  was  the  cashier  of  tbe  Bank 
of  Fulton,  and  he  had  been  such  cashier  for 
some  time  prior  to  that  date.  On  that  day 
he  made  application  for  a  surety  bond  guar- 
anteeing his  fidelity  as  such  cashier  to  Dun- 
can, Horton  &  Robinson,  located  at  Poplar 
Bluff,  Mo.,  who  were  the  local  agents  of  the 
Title  Guaranty  &  Surety  Company.  On  the 
same  day  Duncan,  Horton  &  Robinson  trans- 
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mltted  by  mall  the  application  to  the  Title 
'  Guaranty  Sc  Surety  CSompany  at  Scranton,  Pa., 
the  domicile  of  that  company,  and  in  their 
letter  stated  that  the  appiication  was  for 
bond  in  the  sum  ot  $10,000  in  behalf  of  T.  C. 
Hockersmith  as  cashier  of  the  Bank  of  Ful- 
ton. Thereafter  the  Title  k  Guaranty  Com- 
pany transmitted  by  mail  the  bond  from 
Scranton,  Pa.,  to  Duncan,  Horton  &  Robin- 
son, at  Poplar  BlufT,  Mo.,  and  In  their  letter 
transmitting  same  stated:  "We  Inclose  here- 
with bond  No.  44,4T8  in  behalf  of  T.  C.  Hock- 
ersmith; the  premium  upon  wlilch  of  $25.00 
we  hare  charged  to  your  account."  On  June 
28,  1006,  Duncan,  Horton  &  Robinson  trans- 
mitted the  bond  by  mall  to  T.  C.  Hocker- 
smith at  Fulton,  Ark.,  who  at  the  time  was 
cashier  of  the  bank,  and  in  their  accompany- 
ing letter  state:  "We  are  pleased  to  inclose 
you  Title  Guaranty  &  Surety  Bond  In  the 
sum  of  $10,000.00  issued  to  the  Bank  of  Ful- 
ton in  your  behalf  as  Cashier."  Prior  to 
transmitting  the  bond  to  Fulton,  Ark.,  a  rec- 
ord of  the  bond  was  made  In  their  registry 
by  Duncan,  Horton  &  Robinson,  which  shows: 
"Bond  No.  44,478  dated  May  16th,  1906,  term 
one  year,  expiration  May  16th,  1907;  name 
of  employer,  Bank  of  Fulton,  address,  town 
of  Fulton,  Arkansas;  position,  cashier, 
amount  of  bond  $10,000,  premium  $25.00." 
The  original  bond  could  not  be  found,  but 
B.  M.  Robinson,  the  agent  of  appellant,  testi- 
fied that  it  was  on  one  of  the  regular  forms 
of  surety  bonds  Issued  by  appellant,  a  copy 
of  which  was  produced,  and  is  as  follows: 

"The  Title  Guaranty  &  Surety  Company. 

"Amount,    $10,000.     Annual   Premium,   $25. 

"Bond  No.  44478. 

"Whereas,  Bank  of  Fulton,  hereinafter 
called  the  employer,  Is  employing  or  intends 
to  employ  T.  C.  Hockersmith  In  the  capacity 
as  cashier;    and, 

"Whereas,  the  employe  has  filed  with  the 
Title  Guaran^  and  Surety  Company,  herein- 
after called  the  company,  an  application 
specifying  the  amount  of  security  required 
from  said  employe,  and  they  Jointly  harlng 
applied  to  the  company  for  the  grant  of  this 
bond;  and, 

"Whereas,  the  company  in  consideration  of 
the  sum  of  twenty-five  and  no/100  dollars, 
now  paid  as  a  premium  from  May  16th,  1906, 
to  May  16th,  1907, 12  o'clock  noon,  has  agreed, 
upon  the  terms,  provisions  and  conditions 
herein  contained,  to  Issue  this  bond  to  the 
employer;  and, 

"Whereas,  the  employer  has  heretofore  de- 
livered to  the  company  certain  representa- 
tions and  promises  relative  to  the  duties  and 
accounts  of  the  employe,  and  other  matters. 
It  Is  hereby  understood  and  agreed  that  those 
representations  and  such  promises,  and  any 
subsequent  representations  or  promises  of 
the  employer,  hereafter  required  by  or  lodged 
with  the  company,  shall  constitute  part  of 
the  basis  and  consideration  of  the  contract 
hereinafter  expressed. 


"Now,  therefore,  this  bond  witnessetb: 
That  for  the  consideration  of  the  premises 
the  company  shall,  during  the  term  above 
mentioned,  or  any  subsequent  renewal  of 
such  term,  and  subject  to  the  provisions  and 
conditions  herein  contained,  at  the  expira- 
tion of  three  months  next  after  proof  satis- 
factory to  the  company,  as  hereinafter  men- 
tioned, make  good  and  reimburse  to  the  said 
employer,  such  pecuniary  loss  as  may  be  saa- 
talned  by  the  said  employer,  by  reason  of  the 
fraud  or  dishonesty  of  the  said  employe  lo 
connection  with  the  duties  of  his  office  or 
position,  amounting  to  embezzlement  or  lar- 
ceny, and  which  shall  have  been  committed 
during  the  continuance  of  said  term,  or  of 
any  renewal  thereof,  or  within  six  months 
thereafter,  or  within  six  months  from  the 
death  or  dismissal  or  retirement  of  said  em- 
ploye from  the  service  of  the  employer  with- 
in the  period  of  this  bond,  whichever  of  these 
events  shall  first  happen ;  the  company's  to- 
tal liability  on  account  of  said  employe  un- 
der this  bond  or  any  renewal  thereof,  not  to 
exceed  the  sum  of  ten  thousand  and  no/100 
dollars.    *    *    • 

"That  no  one  of  the  above  conditions  or  of 
the  provisions  contained  in  this  bond  shall 
be  deemed  to  have  been  waived  by  or  on  be- 
half of  the  company,  unless  the  waiver  be 
clearly  expressed  in  writing,  over  the  signa- 
ture of  its  president  and  its  secretary,  and 
its  seal  thereto  affixed. 

"And  the  employe  doth  hereby  for  him- 
self, his  heirs,  executors  and  administrators, 
covenant  and  agree  to  and  with  the  company, 
that  be  will  save,  defend  and  keep  harmless 
the  company  from  and  against  all  loss  and 
damage  of  whatsoever  nature  or  kind,  and 
from  all  legal  and  other  costs  and  expense, 
direct  or  incidental,  which  the  company  shall 
or  may  at  any  time  sustain  or  to  be  put  to 
(whether  before  or  after  any  legal  proceed- 
ings by  or  against  it  to  recover  under  this 
bond,  and  without  notice  to  him  thereof),  or 
for  or  by  reason  or  In  consequence  of  the 
company  having  entered  Into  the  present 
bond. 

"In  witness  whereof,  the  said (em- 
ploye) has  hereunto  set  his  hand  and  seal 
and  the  company  has  caused  this  l>ond  to  be 
sealed  with  its  corporate  seal,  duly  attested 

by  the  signature  of  its president,  and 

of  its  secretary,  this  day  of 

,  one  thousand  nine  hundred  and  — . 


"Signed,  sealed,  and  delivered  by  the  em- 
ploye at . 

" ,  Employe. 

"In  the  presence  of: 


"The  Title  Guaranty  and  Surety  Company. 
"Attest: 

"————,    Secretary." 

On  August  6,  1906,  a  draft  of  the  Bank  ot 
Fulton  on  the  Exchange  National  Bank  of 
Uttle  Rock  for  $25  was  received  by  Duncan, 
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Horton  ft  Robinson  in  payment  of  the  premi- 
um of  tbe  bond,  which  they  had  transmitted 
to  appellant  on  July  25,  1906. 

At  the  time  the  application  was  made  for 
the  bond  there  was  transmitted  therewith  the 
following  statement: 

"Employer's  Declaration. 

"rrhe  foregoing  applicant  has  been  In  the 
aerrlce  of  tbe  undersigned  employer  two 
years  and months,  and  the  duties  re- 
quired bare  always  been  performed  in  a 
faithful  and  satisfactory  manner.  The  ac- 
counts were  last  audited  on  the  11th  day  of 
June,  and  were  correct  in  every  particular. 
There  has  never  come  to  the  notice  or  knowl- 
edge of  the  employer  any  act,  fact,  or  in- 
formation tending  to  indicate  that  tbe  ap- 
plicant is  negligent,  unreliable,  deceitful,  dis- 
honest, or  unworthy  of  confidence.  As  far 
as  the  employer  knows,  applicant's  habits 
are  good,  and  the  employer  knows  no  rea- 
son why  you  cannot  safely  assume  the  sure- 
tyship applied  for. 

"The  above  and  foregoing  statements  and 
representations  are  made  for  tbe  purpose  of 
Inducing  the  Title  Guaranty  ft  Surety  Com- 
pany to  execute  said  bond. 

"Dated  at  Fulton,  Arkansas,  tbe  21st  day 
of  June,  1906. 

"Bank  of  Fulton    [Employer], 

"By  H.  L.  B'Shers. 
[OOcar'i  name  and  title  ol  corporation.]" 

This  Statement  was  signed  by  H.  L. 
B'Shers,  who  at  the  time  was  president  of 
the  Bank  of  Fulton.  On  June  11,  1906,  there 
was  a  stockholders'  meeting  of  the  bank. 
At  that  meeting  Mr.  B'Shers  testified: 
Hockersmlth  made  a  statement  of  everything 
relating  to  the  books  and  accounts  of  the 
bank,  and  he,  B'Shers,  and  some  one  else, 
went  through  tbe  books.  Hockersmlth  on 
that  day  made  a  report  of  the  condition  of 
the  affairs  of  the  bank  to  the  board  of  di- 
rectors, who  examined  the  rejwrt.  The  offi- 
cers of  tbe  bank  had  great  confidence  In 
Hockersmlth,  and  did  not  know,  and  had  no 
reason  to  know,  of  any  dereliction  or  dis- 
honesty on  the  part  of  Hockersmlth ;  and, 
when  Mr.  B'Shers  signed  the  above  state- 
ment, he  did  so  In  good  faith,  believing  same 
to  be  true.  It  appears  from  the  teller's  cash- 
book  that  there  was  an  Item  of  debit  on  the 
account  of  Hockersmlth  of  $1,492.25  which 
occurred  in  every  date  from  February  21, 
1906,  until  Hockersmlth  left  the  bank  in 
May,  1907.  Hockersmlth  continued  as  cash- 
ier of  the  Bank  of  Fulton  until  May,  1907, 
when  he  absconded.  Thereafter  an  examina- 
tion of  the  books  of  the  Bank  of  Fulton  was 
made  by  an  expert  accountant,  from  whose 
testimony  it  appears  that  Hockersmlth  bad 
embezzled  from  the  Bank  of  Fulton  the  sum 
of  $11,773.90  from  May  16,  1906,  to  May 
16,  1907.  Thereafter  the  appellee  instituted 
suit  against  appellant  on  said  bond  and  re- 
covered Judgment  for  $10,000  against  appel- 
lant, from  which  this  appeal  is  taken. 


1.  Tbe  appellant  contends  that  tbe  evidence 
In  this  case  falls  to  show  that  the  bond  was 
actually  delivered,  or  that  it  was  signed  by 
Hockersmlth,  and  that  on  that  account  the 
judgment  should  be  reversed.  The  testimo- 
ny in  this  case  shows  that  a  written  applica- 
tion was  made  and  sent  by  mail  by  the  cash- 
ier, Hockersmlth,  to  the  appellant,  through 
its  duly  authorized  agents,  for  the  execution 
of  tbe  bond  sued  on  herein ;  that  the  appel- 
lant accepted  and  approved  the  application, 
and  thereupon  signed  the  bond,  and  througti 
its  authorized  agents  sent  the  bond  by  mail 
to  the  appellee.  The  letter  inclosing  tbe 
bond  was  addressed  to  T.  C.  Hockersmlth  at 
Fulton,  Ark.,  who  at  the  time  was  the  agent 
and  cashier  of  the  appellee  at  its  place  of 
business  at  Fulton,  Ark.  Within  a  short 
time  thereafter  the  premium  and  considera- 
tion for  the  execution  of  the  bond  was  paid 
to  the  appellant  and  accepted  by  it  This 
operated  as  a  full  delivery  of  the  bond.  IQ 
this  case  the  bond  was  first  sent  by  the  ap- 
pellant to  its  agents  unconditionally,  and 
with  instructions  to  deliver  the  same  to  tbe 
appellee.  This  Itself  would  bind  tbe  appel- 
lant, and  was  tantamount  to  a  delivery  to 
the  appellee,  even  though  the  agent  had  nev- 
er parted  with  the  possession  of  the  bond. 
New  York  Life  Ins.  Go.  v.  Babcock,  104  Ga. 
67,  80  S.  E.  273,  42  L.  R.  A.  88,  69  Am.  St 
Rep.  134.  In  fact,  the  acceptance  of  an  ap- 
plication for  indemnity  or  insurance  and 
mailing  of  the  bond  or  policy  are  all  of  the 
acts  that  are  necessary  or  essential  to  put 
the  contract  into  force.  Fidelity  Mutual  Life 
Ins.  Association  v.  Harris,  94  Tex.  25,  57  S. 
W.  635,  86  Am.  St  Rep.  813.  In  the  case  of 
Bostwlck  V.  Van  Voorhls,  91  N.  Y.  353,  it  was 
shown  that  one  Bartow  was  chosen  cashier 
of  tbe  bank,  and  his  bond  fixed  at  $30,000, 
upon  which  suit  was  brought.  The  bond  was 
actually  executed  by  the  sureties,  and  Bar- 
tow thereafter  entered  into  tbe  discharge  of 
his  duties  as  cashier.  No  direct  evidence 
was  given  that  the  bond  was  ever  delivered 
to  or  that  it  was  ever  in  the  possession  of  the 
bank,  or  that  the  sureties  were  ever  formal- 
ly approved.  And  in  that  case  it  was  held 
that  it  was  a  fair  and  legal  Inference  from 
these  facts  that  tbe  bond  was  delivered  to 
and  accepted  by  tbe  bank.  In  the  case  of 
the  State  Mutual  Fire  Insurance  Association 
v.  Brlnkley,  Stave  &  Heading  Co.,  81  Ark.  1, 
31  S.  W.  157,  29  L.  R.  A.  712,  54  Am.  St  Rep. 
191,  this  court  held  that  when  an  application 
made  to  the  local  agent  of  a  foreign  insur- 
ance company  is  by  bim  forwarded  to  the 
company  at  its  domicile,  at  which  place  the 
application  Is  accepted,  and  the  policy  of  in- 
surance signed  and  mailed  to  the  applicant 
the  contract  Is  then  and  there  complete.  So 
in  this  case,  when  the  appellant  accepted  the 
application  for  the  bond  and  approved  the 
same,  and  thereupon  actually  signed  the  bond 
and  deposited  it  in  the  mail  addressed  to  Its 
agents,  with  Instructions  for  unconditional 
delivery,  and  thereupon  the  agents  mailed 
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same  to  appellee,  these  acts  constituted  a  de- 
livery of  the  bond  to  appellee.  Travelers' 
Fire  Insurance  Co.  v.  Globe  Soap  Co.,  85  Ark. 
169,  107  S.  W.  386,  122  Am.  St.  Rep.  22.  The 
letters  that  passed  between  the  various  par- 
ties showed  clearly  the  execution  of  the  bond, 
the  amount  thereof,  the  length  of  time  for 
which  It  ran,  and  that  It  was  executed  to  the 
appellee  as  obligee  to  guarantee  the  fidelity 
of  Hockersmith,  Its  cashier.  The  evidence 
shows  that  the  premium  for  the  bond  was 
actually  paid  and  received  by  the  appellant, 
and  the  appellant  therefore  understood  that 
the  bond  was  in  full  force  and  effect.  It  is 
claimed  by  the  appellant  that  the  evidence 
does  not  show  that  the  cashier,  Hockersmith, 
had  signed  the  bond.  This  bond  does  not 
stipulate  that  it  is  essential  to  the  validity  of 
the  contract  that  the  employe  Hockersmith 
should  sign  the  same,  and  that  it  should  be 
of  no  eCTect  until  he  did  sign  it.  Tbe  bond 
was  executed  for  the  benefit  of  the  appellee, 
and  It  was  the  one  who  under  the  terms  of 
the  bond  was  to  be  protected  by  Its  provi- 
sions. The  appellee  was  tbe  party  indemnified 
and  the  sole  obligee  in  the  bond ;  and,  unless 
the  bond  had  expressly  stated  that  it  should 
not  take  effect  until  it  was  signed  by  Hocker- 
smith, the  employe,  it  was  binding  upon  its 
execution  by  tbe  appellant  and  delivery  to 
the  appellee.  Nowhere  in  tbe  correspondence, 
which  was  introduced  in  evidence,  does  the 
appellant  even  suggest  that  the  employ^, 
Hockersmith,  should  sign  the  bond,  and  un- 
der tbe  testimony  in  this  case  there  is  noth- 
ing to  show  that  the  signature  of  Hocker- 
smith was  essential  to  the  validity  of  the 
bond.  First  National  Bank  v.  Fidelity  Co., 
110  Tenn.  10,  75  S.  W.  1076,  100  Am.  St  Rep. 
765,  770,  note. 

2.  It  is  urged  by  the  appellant  that  the 
statement  designated  above  as  tbe  "Employ- 
er's Declaration"  became  a  part  of  the  bond, 
and  is  a  warranty,  and  that,  if  any  of  the 
statements  therein  contained  is  Incorrect,  the 
bond  became  thereby  avoided.  In  order  to 
determine  whether  these  statements  are  war- 
ranties or  mere  representations,  it  Is  neces- 
sary to  consider  the  nature  of  the  bond  sued 
on,  and  what  construction  the  law  makes  rel- 
ative to  the  provisions  of  such  bonds.  This 
is  not  an  ordinary  obligation  given  by  a  sure- 
ty, but  it  is  an  indemnity  bond,  and  is  in  the 
nature  of  a  contract  of  insurance,  insuring 
the  fidelity  of  the  employe.  It  is  said  by  this 
court  in  American  Bonding  Co.  v.  Morrow,  80 
Ark.  49,  96  S.  W.  613,  117  Am.  St.  Rep.  72: 
"It  is  now  well  settled  that  the  bond  of  a 
surety  company,  like  any  other  insurance  pol- 
icy, is  to  be  most  strongly  construed  against 
the  insurer.  The  language  of  tbe  bond  is  that 
selected  and  employed  by  the  Insurer,  and, 
when  doubtful  or  ambiguous,  must  be  given 
the  strongest  interpretation  against  the  in- 
surer which  It  will  reasonably  bear."  And 
so,  in  determining  the  nature  of  the  provi- 
sions of  this  bond,  we  first  look  to  see  wheth- 
er the  provisions  are  susceptible  of  two  con- 


structlona.  U  they  are,  then  we  must  adopt 
that  construction  which  is  most  favorable  to 
the  bank.  This  is  the  well-settled  doctrine  as 
to  the  construction  of  such  instruments  as  the 
bond  sued  on  in  this  case.  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  18  Sup.  Ct  652, 
42  L.  Ed.  977.  Now,  If  it  had  been  the  in- 
tention of  tbe  parHes  to  make  these  provi- 
sions in  the  bond  a  warranty,  it  should  have 
been  so  stated.  But  the  bond  does  not  say 
that  any  of  these  provisions  is  a  warranty. 
It  does  not  employ  any  language  which  says, 
or  can  be  construed  to  say,  that  any  of  these 
provisions  is  a  warranty.  If  It  had  been  so 
desired,  the  bond  could  have  well  stated  that, 
if  any  of  the  statements  made  in  tbe  "Em- 
ployer's Eteclaratlon"  was  incorrect,  then  the 
bond  should  be  void.  But  there  is  no  lan- 
guage of  that  kind  In  the  bond,  or  in  tbe 
employer's  declaration,  and  the  court  can- 
not construe  any  such  language  into  it  In 
the  case  of  Supreme  Council  of  Royal  Ar- 
canum V.  Brashears,  89  Md.  624,  43  Atl.  866, 
73  Am.  St  Rep.  244,  it  Is  held  that  state- 
ments by  an  applicant  for  life  insurance 
which  by  the  terms  of  the  policy  are  made 
part  of  the  contract  with  tbe  Insurance  com- 
pany are  not  to  be  regarded  as  warranties, 
unless  the  policy  upon  its  face  plainly  de- 
clares that  they  shall  be  treated  as  such. 
Supreme  Council,  etc.,  v.  Fidelity  &  Casual- 
ty Co.,  63  Fed.  48,  11  C.  C.  A.  96.  The  gener- 
al rule  Is  that  a  statement  in  an  application 
is  a  representation  rather  than  a  warranty, 
unless  it  is  made  a  warranty  by  express 
terms,  or  by  such  language  that  It  cannot  be 
construed  otherwise.  2  Joyce  on  Insurance, 
{  1891. 

It  is  contended  that  because  the  bond 
states  that  the  representations  In  the  declar- 
ation shall  constitute  a  part  of  the  basis  of 
the  contract  these  representations  should  be 
considered  warranties.  But  In  the  case  of 
American  Popular  Life  Insurance  Co.  v.  Day, 
39  X.  J.  Law,  89,  23  Am.  Rep.  198,  tbe  appli- 
cation for  the  policy  involved  contained  an 
agreement  that  tbe  answers  and  statements 
should  be  tbe  basis  and  form  part  of  the  con- 
tract of  the  policy,  and  the  policy  further 
declared  that  the  Insurance  was  In  considera- 
tion of  tbe  representations;  and  in  that  case 
the  court  held  that  the  agreement  and  state- 
ments in  the  application  were  not  warran- 
ties, and  that  the  policy  could  be  only  avoid- 
ed for  fraud  or  Intentional  misrepresenta- 
tion. It  is  well  settled  that  forfeitures  are 
never  favored,  and.  If  the  contract  does  not 
specifically  and  definitely  provide  for  such 
forfeiture,  the  courts  will  not  by  a  species  of 
construction  read  a  forfeiture  Into  it  So  in 
the  construction  of  the  provisions  of  this 
bond.  If  by  any  reasonable  interpretation 
thereof  a  forfeiture  of  it  can  be  avoided,  sucb 
interpretation  should  be  given  to  it,  and  tbe 
contract  sustained.  Taking  into  considera- 
tion all  of  the  terms  contained  in  the  "E^m- 
ployer's  Declaration,"  It  is  shown  that  it 
was  Intended  by  tbe  statements  therein  to 
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represent  the  condition  of  tbe  bank,  and  the 
accounts  of  the  bank,  as  It  was  then  under- 
itood,  aad  the  character  and  habits  of  the 
fmploy^,  Hockersmlth,  as  then  known  to  the 
employer.  These  were  mere  representations, 
and,  If  they  were  made  honestly  and  In  good 
faith,  the  fact  that  they  were  Incorrect 
would  not  vitiate  the  bond.  The  testimony 
showa  clearly  that  these  representations  were 
made  In  good  faith,  and  that  there  was  an 
honest  basis  for  the  making  of  the  same. 
There  had  been  a  meeting  of  the  board  of  di- 
rectors, and  a  report  of  the  condition  of  the 
bank  was  presented  to  them,  and  tbe  books 
of  the  bank  were  before  them.  It  Is  true 
that  no  expert  accountant  examined  these 
bodes  and  accounts,  but  the  terms  of  this 
declaration  did  not  call  for  such  an  examina- 
tion. The  examination  made  was  such  as 
the  board  of  directors  were  accustomed  to 
make  of  the  accounts  of  the  bank  In  the  ordi- 
nary discharge  of  their  duties,  and  the  state- 
ment set  forth  in  the  declaration  was  honest- 
ly made.  We  are  therefore  of  the  opinion 
that  even  though  the  above  "Employer's  Dec- 
laration" was  duly  authorized  by  the  bank, 
and  the  statements  therein  were  afterwards 
found  to  be  Incorrect,  they  were  not  war- 
ranties nor  were  they  of  snch  a  material  and 
essential  nature  as  that  their  Incorrectness 
vonld  work  a  forfeiture  of  the  contract,  If 
they  were  made  In  good  faith. 

3.  It  Is  nrged  by  the  appellant  that  the  er- 
Idence  does  not  show  that  tbe  shortage 
amounted  to  $10,000.  The  evidence  shows 
fb&t  soon  after  the  cashier,  Hockersmlth,  ab- 
sconded, the  appellant  sent  to  the  bank  of 
Fulton  an  expert  accountant  for  the  purpose 
of  going  thoroughly  through  the  books  and 
accounts  of  the  bank  and  find  out  the  amount 
of  the  shortage  during  the  life  of  tbe  bond — 
between  May  16,  1006,  and  May  16,  1907. 
This  accountant  testified  that  the  amount  of 
the  shortage  that  occurred  during  that  pe- 
riod was  $11,773.90.  This  shortage  was  made 
up  of  Items  to  which  the  accountant  testi- 
fied, and  the  only  Items  that  were  not  estab- 
lished by  competent  testimony  were  the  Item 
of  $2,000  for  currency  shipped  May  11,  1907, 
by  the  National  Bank  of  Commerce  of  St. 
Lools,  and  the  Item  of  $1,000  for  currency 
shipped  on  May  8,  1907,  by  Exchange  Nation- 
al Bank  of  Little  Rock.  The  accountant  tes- 
tifies that  he  did  not  get  the  information  as 
to  these  two  items  from  the  books  of  the 
Bank  of  Fulton,  and  that  be  only  obtained 
the  Information  from  letters  or  statements 
contained  In  letters  sent  by  the  banks  claim- 
tog  to  have  shipped  the  currency.  Such  let- 
tos  were  ex  parte  statements,  and  did  not 
prove  by  themselves  the  statements  therein 
contained.  Such  testimony  was  not  compe- 
tent to  show  that  said  items  of  currency  had 
been  actually  shipped  to  and  received  by  tbe 
Bank  of  Fulton  or  its  cashier.  The  witness 
testified  that  he  obtained  this  information 


outside  of  tbe  books  of  tbe  bank,  and  there 
was  no  competent  evidence  Introduced  rela- 
tive to  these  two  items.  And  the  court  is 
therefore  of  the  opinion  that  these  two  Items 
of  the  shortage  have  not  been  proved  by  com- 
petent evidence,  and  that  the  amount  of  the 
shortage  that  occurred  during  the  life  of  the 
bond,  as  shown  by  competent  evidence,  is 
$8,778.90. 

If,  therefore,  the  appellee  will  within  16 
days  file  a  remittitur,  so  as  to  make  the 
amount  of  judgment  $8,773.90,  the  judgment 
of  the  lower  court  will  be  affirmed;  other- 
wise the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

BATTLE,  J.,  dissenting. 


ST.  LOUIS   SOUTHWESTERN  RT.  00.  T. 

THOMPSON. 
(Supreme  Court  of  Arkansas.    March  8,  1909.) 

1.  RAILBOADB  (8  S90»)— iNJtIBIKS  TO  PERSON 
ON    OB    NEAB    TBACK INJUBT    AVOIDABLE 

Notwithstanding    Contbibdtoey    Negu- 

GENCE. 

Where  the  engineer  of  the  train  which 
struck  plaintiff  saw  her  walking  go  near  the 
track  that  her  situation  was  perilous,  and  with 
her  back  toward  the  train,  and  apparently  ob- 
livious to  her  danger,  in  time  to  have  avoided 
striking  her  had  he  exercised  ordinary  effort, 
the  railroad  company  is  liable,  notwithstand- 
ing she  may  have  been  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Sf  1324,  1325 ;   Dec.  Dig.  {  390.*] 

2.  Raixboads  ({  876*)-,-Injubies  to  Persons 

ON    OB    NEAB    the   TBACK  —  DCTT    TO    GiVE 

Warning  Signals. 

Where  the  engineer  of  the  train  which 
struck  plaintiff  saw  her  ahead,  and  so  near  the 
track  that  she  would  be  struck,  her  back  toward 
the  train,  and  apparently  was  oblivious  to  her 
danger,  and  failed  to  give  any  wai'ning  signal, 
the  railroad  company  is  liable  for  the  injuries 
she  sustained. 

LEd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {f  1275-1279;    Dec.  Dig.  S  376.*] 

8.  Railboads  (f  398*)— iNJUBiEB  to  Pebsons 
ON  OB  NEAB  Track— Actions— Evidence— 
Sufficienct. 

Evidence  held  to  sustain  a  finding  that 
plaintiff,  who  was  walking  along  a  railroad 
track,  was  struck  by  a  train,  and  not  to  show 
that  her  injuries  were  due  to  her  suddenly 
turning  in  her  fright  as  the  train  passed  and 
falling  to  the  walk. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  39&»] 

Appeal  from  Circuit  Oonrt,  Lafayette 
County;   J.  M.  Carter,  Judge. 

Action  by  M.  B.  Thompson  against  the 
St  Louis  Southwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

S.  H.  West  and  Gaughan  &  Slfford,  for 
appellant  Warren,  Hamiter  &  Smith,  for 
appellee. 

FRAUENTHAL,  J.  The  appellee,  Mrs.  M. 
R  Thompson,  Instituted  this  suit  against  ap- 


*F«r  otlwr  cases  see  same  topic  and  section  NUMBER  In  Dec.  te  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
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pellant,  and  alleged  in  her  complaint  tbat 
on  December  11,  1906,  the  defendant  did 
carelessly  and  negligently  run  one  of  Its  en- 
gines and  trains  against  and  upon  her  in 
the  town  of  Stamps,  and  thereby  did  injure 
her  in  the  sum  of  $2s000. 

The  answer  denied  the  allegations  of  the 
complaint  and  pleaded  contributory  negli- 
gence, alleging  that  the  plaintlfC  was  walk- 
ing along  near  the  track  where  defendant's 
trains  were  passing,  and  by  her  own  care- 
lessness and  negligence  fell  against  one  of 
Its  cars  after  the  engine  had  passed  her, 
and  that  on  account  of  her  age  she  was 
careless  in  walking  along  so  near  the  track. 
The  evidence  tended  to  establish  the  follow- 
ing state  of  case:  In  the  forenoon  of  Decem- 
ber 11,  1906,  the  plalntlfT  had  gone  to  the 
post  office,  and  was  returning  to  her  home. 
The  track  of  defendant's  road  in  the  town 
of  Stamps  runs  practically  east  and  west 
The  depot  in  use  at  the  time  of  the  accident 
is  about  one-quarter  of  a  mile  west  of  the 
old  depot,  and  between  these  and  on  the 
north  side  of  the  railroad  is  the  post  office. 
There  Is  a  walk  leading  from  the  post  office 
to  the  railroad,  and  a  walk  or  pathway  con- 
tinues on  the  railroad  right  of  way,  east  and 
west,  and  runs  near  to  and  by  the  side  of 
the  railroad  tt&di.  The  public  in  going  from 
the  post  office  to  points  in  the  town  would 
travel  along  this  walk  to  the  railroad,  and 
then  upon  the  walk  or  path  along  and  near 
the  railroad  track,  and  at  the  time  of  the 
accident,  and  for  a  long  period  prior  to  that 
time,  this  walk  and  pathway  was  used  by 
everybody  generally,  to  the  knowledge  of 
and  without  objection  by  defendant  The 
plaintiff  on  this  occasion  had  gone  from  the 
post  office  to  the  railroad,  and  then  was 
walking  along  the  pathway  or  walk  by  the 
Bide  of  the  track  going  east  towards  the 
old  depot  When  she  reached  the  railroad, 
she  looked  up  and  down  the  track  to  see  if 
any  train  was  moving  thereon,  and,  seeing 
none,  she  proceeded  along  the  pathway  next 
to  the  track,  going  east  in  the  direction  of 
the  old  depot  and  also  of  her  home.  She 
was  an  old  lady  and  wore  a  bonnet  She 
bad  traveled  by  the  side  of  the  railroad 
track  for  a  distance  of  from  75  yards  to  100 
yards,  when  the  defendant's  passenger  train 
coming  from  the  west  and  at  her  back  struck 
her.  From  the  new  depot  to  the  old  depot 
the  track  was  perfectly  straight  and  level, 
and  there  was  no  obstruction,  and  the  plain- 
tiff, with  her  bonnet  covering  her  head,  could 
have  been  easily  seen  by  any  one  in  the  cab 
of  the  engine.  The  train  had  stopped  at 
the  new  depot  and  then  had  pulled  out  go- 
ing east  and  at  the  time  it  struck  plaintiff 
was  going  at  the  rate,  as  variously  estimated 
by  witnesses,  of  from  6  to  20  miles  per 
hour.  The  plaintiff  was  on  the  left  side  of 
the  track,  and  her  right  side  was  next  the 
track.  The  engineer  was  in  his  cab  on  the 
right  Bide  of  the  track,  and,  as  the  train 
approached  the  plaintiff  from  her  back,  he 


was  up  in  the  cab  looking  down  the  track  in 
the  direction  plaintiff  was  going,  and  the 
evidence  tended  to  prove  tiiat  he  saw  tlte 
plaintiff  the  entire  distance  from  the  new  de- 
pot and  until  he  got  within  a  few  feet  of 
her.  when  his  vision  was  obstructed  by  the 
smokestack  of  the  engine.  The  plaintiff  was 
walking  up  against  the  end  of  the  ties,  and 
so  near  to  the  track  that  her  position  was 
perilous,  and  so  apparent  that  it  attracted 
the  attention  of  a  number  of  the  witnesses. 
One  of  the  witneBsen  was  standing  on  the 
opposite  side  of  the  track,  and  when  the 
train  approached  near  her,  fearing  that  she 
would  be  struck  by  the  train,  because  she 
was  walking  so  close  up  to  the  track,  be 
cried  out  to  her  to  warn  her  of  the  danger, 
but  she  did  not  hear  him.  Another  witness, 
who  was  walking  behind  her  at  some  dis- 
tance, seeing  plaintiff  walking  so  near  the 
track  as  the  train  was  approaching,  and  rea- 
lizing her  Imminent  danger,  was  so  fright- 
ened by  the  sight  that  as  the  witness  says: 
"She  was  scared  so  bad  she  was  sick."  An- 
other witness  had  Just  passed  the  plaintllt 
going  in  the  opposite  direction  along  the 
track.  When  this  witness  had  gone  about 
75  yards  past  her,  and  the  train  had  passed 
him  going  in  direction  of  plaintiff,  he  stop- 
ped and  turned  to  look  at  plaintiff,  fearing 
that  the  train  would  strike  her.  She  waa 
walking  so  close  to  the  track,  as  he  looked 
towards  her  and  saw  the  train  approaching 
her,  that  he  believed  the  train  would  strike 
her.  The  train  was  then  75  yards  away 
from  plaintiff  and  was  approaching  her  from 
the  rear.  The  engineer  was  in  the  engine 
looking  directly  out  of  the  cab  and  in  her  di- 
rection. There  was  no  whistle  blown,  no 
bell  was  rung,  and  the  speed  of  the  train 
was  not  slackened  until  after  it  struck  the 
plaintiff.  The  evidence  tended  to  show  that 
the  pilot  on  the  engine  or  the  step  on  side 
of  coach  struck  her  on  the  right  hip,  turning 
her  around,  and  then  causing  her  to  falU 
The  evidence  tended  to  show  that  the  en* 
glneer  saw  the  plaintiff  and  saw  her  perilous 
situation  before  the  train  struck  her,  and 
at  such  a  distance  and  in  such  time  as  to 
have  stopped  the  train,  and  that  after  thaa  , 
seeing  her  perilous  condition  he  did  not  give 
any  signal  or  warning.  A  verdict  was  re- 
turned In  favor  of  plaintiff  for  $250,  and. 
Judgment  being  rendered  thereon,  the  de- 
fendant has  appealed  to  this  court 

We  fkid  no  error  in  the  instructions  given 
by  the  court.  They  were  favorable  to  the 
appellant  They  were  entirely  based  upon 
the  theory  that  the  plaintiff  was  either  a 
trespasser  or  negligent  In  walking  so  near 
the  track  and  that  the  responsibility  of  de- 
fendant only  began  after  the  defendant  dis- 
covered her  peril.  Upon  the  part  of  the 
plaintiff,  the  court  Instructed  the  Jury  as  fol- 
lows: "(1)  The  court  instmcta  the  Jury  that 
the  defendant  cannot  be  held  liable  for  neg- 
ligence in  this  cause  it  the  plaintiff,  by  her 
own  negligence,  has  contributed  to  the  in- 
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jury  complained  of.  unless  It  was  a  willful 
Injury,  or  one  resulting  from  want  of  ordi- 
nary care  on  the  part  of  the  defendant  to 
avert  It  after  the  negligence  of  the  plaintiff 
had  been  discovered;  but  such  a  failure  to 
use  ordinary  care  to  avoid  injuring  the 
plaintilt  after  her  peril  bad  been  discovered, 
If  yon  find  it  was  discovered,  rises  to  the 
grade  of  wanton  or  reckless  conduct,  and 
renders  Immaterial  the  inquiry  as  to  the  con- 
tributory negligence  of  the  plaintiff  in  ex- 
posing herself  to  danger.  (2)  If  the  Jury 
find  from  a  preponderance  of  the  evidence 
In  this  cause^  elthor  direct  or  circumstantial, 
that  the  engineer  of  the  train  which  struck 
the  plaintiff  saw  her  walking  dangerously 
near  the  track  In  time  to  have  avoided  In- 
Jorln;  he'r,  and  knew,  or  had  reasonable 
grounds  for  believing,  that  she  was  not 
aware  of  the  approach  of  the  train,  and  so 
oblivious  of  her  danger,  and  that  by  using 
with  ordinary  care  the  means  within  his 
control  he  could  have  prevented  Injuring 
her,  but  thereafter  failed  to  use  with  reason- 
able care  the  means  within  his  control  to 
prevent  injuring  her,  but  willfully  or  wan- 
tonly or  recklessly  ran  the  train  or  engine 
onto  or  against  her,  and  thereby  injured  her, 
you  will  find  for  the  plaintiff,  notwithstand- 
ing you  believe  she  was  guilty  of  negligence 
contributing  to  her  Injury." 

And  upon  the  part  of  defendant  the  court 
Instructed  the  jury  as  follows:  "(2)  The 
Jury  are  Instructed  that  if  they  find  the 
plaintiff  was  walking  along  a  path  by  the 
Bide  of  defendant's  railway  where  people 
were  accustomed  to  walk  in  safety,  and  you 
further  find  that  the  engineer  in  charge  of 
defendant's  train  saw  her  in  time  to  have 
stopped  the  train  before  reaching  her,  but 
that  be.  In  the  exercise  of  ordinary  care, 
believed  the  train  would  pass  her  without 
striking  her,  and  you  farther  find  that  the 
engine  did  pass  her  without  striking  her, 
and  that  some  other  portion  of  the  train 
brushed  her  or  frightened  her  so  that  she 
fell  and  was  hurt,  your  verdict  should  be 
for  defendant.  (3)  Unless  you  find  from  a 
preponderance  of  the  evidence  that  the  engi- 
neer In  charge  of  defendant's  train  saw 
plaintiff  in  time  to  have  prevented  the  in- 
Jury,  your  verdict  should  be  for  defendant." 

The  law  governing  the  duty  of  a  railroad 
company  to  a  trespasser  npon  its  track,  or 
to  one  who,  at  or  near  Its  track,  has  become 
Imperiled  by  his  own  negligence,  has  been 
stated  frequently  by  this  court  It  is  well 
established  that  when  a  defendant  becomes 
aware  of  the  plaintiffs  negligence  and  of 
the  danger  to  which  that  negligence  ex- 
poses him,  and  yet  fails  to  exercise  ordinary 
care  in  avoiding  it,  he  Is  liable  for  the  In- 
Jury.  In  such  a  case  It  matters  not  If  the 
plaintiff  was  guilty  of  negligence.  The  fail- 
ure to  use  ordinary  care  to  avoid  injuring 
the  plaintiff  after  his  perilous  situation  has 
been  discovered  renders  immaterial  the  in- 
quiry as  to  the  contributory  negligence  of 


the  plaintiff  in  exposing  himself  to  Injury. 
In  such  a  case,  as  has  been  said  by  this 
court:  "The  defendant  would  be  gniHty  ei- 
ther of  willful  negligence  or  of  negligence 
which  might  be  said  to  be  the  proximate 
cause  of  the  injury;  while  the  negligence  of 
the  plaintiff  would  be  but  the  remote  cause 
or  a  mere  condition  of  the  Injury."  Johnson 
V.  Stewart,  62  Ark.  164,  34  8.  W.  880;  Sib- 
ley V.  Ratliffe,  50  Ark.  477,  8  a  W.  686; 
Kansas  City  B.  Co.  v.  Fitzhugh,  61  Ark. 
341,  33  S.  W.  960,  54  Am.  St.  Rep.  211;  St. 
Louis  &  San  Francisco  R.  Co.  v.  Townsend, 
69  Ark.  380,  63  S.  W.  994;  St.  L.,  L  M.  & 
Son.  Ry.  Co.  v.  Evans,  74  Ark.  407,  86  S.  W. 
426;  St  L.,  L  M.  &  Sou.  R.'  Co.  v.  Hill,  74 
Ark.  478,  86  S.  W.  303;  Griffie  v.  St  L.,  I. 
M.  &  Sou.  R.  Co.,  80  Ark.  186,  96  S.  W.  760; 
Mo.  &  North  Ark.  Ry.  Co.  v.  Bratton,  85  Ark. 
326,  106  S.  W.  518. 

In  this  case  the  evidence  tended  to  prove 
that  the  engineer  saw  the  plaintiff  walking 
so  near  the  track  that  her  situation  was  per- 
ilous. Her  back  was  towards  the  train,  and 
a  bonnet  was  over  her  head,  so  that  it  was 
apparent  that  she  was  oblivions  to  her  dan- 
ger. This  was  apparent  to  the  engineer  at  a 
distance  when  he  could  by  ordinary  effort 
have  stopped  the  train  before  striking  plain- 
tiff; but  the  defendant  is  further  liable  be- 
cause its  engineer  saw  the  plaintiff  ahead 
and  so  near  to  the  track  that  she  would  be 
struck  by  the  passing  train,  and  that  she 
gave  no  evidence  that  she  was  aware  of 
the  approach  of  the  train,  and  after  thus 
discovering  her  perilous  situation  the  defend- 
ant negligently  failed  to  give  any  warning 
signal  of  the  danger.  In  2  Thompson  on 
Negligence,  |  1741,  quoted  with  approval  In 
St  L.,  I.  M.  &  Sou.  R.  Co.  V.  Evans,  74  Ark. 
407.  86  S.  W.  426,  it  is  said:  "The  most  ob- 
vious suggestion  of  prudence  and  social  duty 
requires  that  the  engineer  who  Is  driving 
the  train  shall  give  warning  signals  to  a 
trespasser,  whom  he  sees  on  the  track  In 
front  of  the  train  with  bis  back  to  it.  In  suf- 
ficient time  to  enable  him,  after  hearing  the 
engine,  to  quit  the  track  in  safety;  and  this 
Is  so  although  the  trespasser  suddenly  and 
unnecessarily  assumes  a  place  in  dangerous 
proximity  to  the  track." 

It  is  contended  by  defendant  that  the 
train  did  not  strike  the  plaintiff,  that  the 
plaintiff  turned  suddenly  in  her  fright  as 
the  train  passed  her,  and  that  in  so  turning 
she  fell  to  the  gravel  walk,  and  whatever 
Injury  she  sustained  was  caused  by  her  fall 
on  the  walk.  There  was  some  testimony 
introduced  to  sustain  that  theory;  but  we 
think  there  is  ample  evidence  to  sustain  the 
finding  that  she  was  struck  by  the  train  on 
her  right  hip  as  it  passed  her,  and  that  by 
the  stroke  she  was  knocked  around  and 
away  from  the  moving  train. 

After  a  careful  examination  of  the  testi- 
mony, we  think  there  is  sufficient  evidence 
to  sustain  the  verdict  of  the  jury. 

The  Judgment  Is  therefore  aflSrmed. 
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ROAD  IMPROVEMENT  DIST.  NO.  1  et  al. 

V.  GLOVER. 
(Supreme  Court  of  Arkanaas;    March  8,  1909.) 

1.  HiOHWAYB  (I  90*)— Road  Disteicts— Tbce- 

OBT  OF   FOKKATION   AND   EXTENT. 

Districts  formed  for  tlie  construction  and 
maintaining  of  roads,  the  cost  thereof  to  be  de- 
frayed by  the  lands  benefited,  are  sustainable 
only  on  the  theory  that  the  local  assessments 
levied  therefor  are  imposed  on  the  property  of 
persons  peculiarly  benefited  in  the  enhanced 
value  of  their  property,  so  that,  while  they  bear 
the  cost,  they  suffer  no  loss,  and  hence  a  dis- 
trict should  not  extend  beyond  the  limits  of  the 
benefits  of  the  improvements  made,  and  include 
territory  not  affected  by  all  the  improrementA, 
80  that  neither,  the  state  nor  a  county  could 
be  organized  into  such  a  district  without  usurp- 
ing the  exclusive  jurisdiction  of  roads  vested  in 
the  county  court  by  the  Constitution,  though 
this  would  not  apply  to  districts  including  citi^ 
and  towns. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  90.»] 

2.  Highways  (§  00*)— Road  Disteicts— Es- 
tablishment— Powers  of  Legislature. 

The  Legislature  may  authorize  the  organ- 
ization of  a  part  of  a  county  into  a  road  district 
for  repairing,  maintaining,  and  improving  roads 
already  in  existence,  on  petition  of  a  majority 
in  value  of  the  landowners  therein,  the  cost  to 
be  paid  with  money  derived  from  local  assess- 
ments ;  but  such  districts  cannot  be  formed  or 
authorized  to  lay  out  and  establish  new  roada, 
and  impose  on  the  county  court  the  duty  to 
maintain  them,  as  provided  by  section  9,  Act 
April  4,  1907  (AcU  1907,  p.  848). 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  S  90.*] 

3.  Constitdtional  LiAW  (S  70*)— Amendment 
OF  Defective  Statutes— Exclusiviness  of 
LfEoisLATivK  Function. 

The  power  to  amend  a  defect  in  a  statute 
which  is  otherwise  inoperative  belongs  exclu- 
sively tojhe  legislative  department 

tEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Si  129-132;  Dec.  Dig.  8  70.*] 

4.  Highways  (8  90*)  —  Road  Improvement 
Districts — ^Inoperative  Statute. 

As  Act  April  4,  1907  (Acts  1907,  p.  340), 
providing  for  road  improvement  districts,  does 
not  provide  for  the  assessment  of  lands  bene- 
fited, or  how  it  is  to  be  made.  It  is  inoperative. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  8  90.*] 

Appeal  from  Pulaski  Chancery  Court;  John 
B.  Martlneau,  Chancellor. 

Action  by  E.  D.  Glover  against  Road  Im- 
provement District  No.  1  and  others.  From 
a  decree  In  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

See,  also,  111  S.  W.  1125. 

J.  C.  Marshall,  for  appellants.  Ratcllffe, 
Fletcher  &  RatcUfte,  for  appellee. 

BATTLE,  J.  Sections  1,  2,  and  9  of  the 
act  entitled  "An  act  to  provide  for  the  crea- 
tion of  improvement  districts  for  the  build- 
ing, constructing,  maintaining,  and  repairing 
of  public  roads  in  the  state  of  Arkansas,"  ap- 
proved April  4,  1907  (Acts  1907,  p.  340),  are. 
In  part,  as  follows: 

"Section  1.  Whenever  a  majority  in  value 
of  the  landowners  of  any  county,  or  part  of 


a  county,  such  majority  In  value  to  be  de- 
termined by  the  assessment  for  purposes  of 
general  taxation  in  force  at  the  time,  shall 
present  a  petition  to  the  county  conrt  of  any 
county  in  this  state,  praying  for  the  forma- 
tion of  a  road  Improvement  district,  the  said 
county  court  shall,  after  having  given  no- 
tice for  twenty  days  by  printed  copies  post- 
ed in  ten  places  in  said  county  or  a  part 
thereof,  one  of  which  shall  be  posted  on  the 
principal  door  of  the  court  house  of  said 
county,  determine  the  fact  that  such  petition 
is  so  signed  by  such  majority  In  value  of 
said  landowners.    •    *    • 

"Sec  2.  •  *  •  Upon  ascertaining,  as 
aforesaid,  that  the  necessary  majority  in  val- 
ue of  the  landowners  have  requested  the 
formation  of  said  district,  the  said  county 
court  shall  make  an  order  declaring  the  same 
to  be  and  exist  under  the  name  and  style 

'road  improvement  district  No. of  the 

county  of  .*     That  the  said  district 

shall  be  and  become  a  body  politic  and  corpo- 
rate by  said  name  and  may  sue  and  be  sued. 
Implead  and  be  impleaded  and  have  perpet- 
ual succession  for  the  purpose  of  building, 
constructing,  repairing,  and  maintaining 
within  the  territory  described  in  said  peti- 
tion and  order,  such  public  roads  as  may 
from  time  to  time  be  designated  by  the  board 
of  directors  thereof  to  be  chosen  as  herein- 
after stated." 

"Sec.  9.  All  roads  built,  constructed, 
maintained,  and  repaired  under  the  authori- 
ty of  this  act  shall  be  public  roads,  and  after 
the  roads  shall  have  been  built,  constructed, 
maintained,  and  repaired,  the  same  shall  be 
and  constitute  a  part  of  the  general  high- 
ways of  the  county,  to  be  thereafter  cared 
for  and  maintained  by  the  county  court  oat 
of  the  general  revenues  and  special  road  tax 
authorized  by  the  Constitution  and  laws  of 
the  state  of  Arkansas." 

Is  this  act  valid?  Its  object  is  to  author- 
ize the  county  conrt  of  any  county  to  form 
such  county,  or  parts  thereof,  into  a  district 
or  districts  upon  petition  of  a  majority  in 
value  of  the  landowners  in  such  county  or 
part  of  a  county,  for  the  purpose  of  "build- 
ing, constructing,  repairing  and  maintaining" 
roads  within  the  district;  the  cost  and  ex- 
pense thereof  to  be  defrayed  by  assessments 
upon  the  lands  benefited,  with  snch  aid  as 
the  county  court  may  contribute.  Such  dis- 
tricts are  based  and  sustainable  only  upon 
the  theory  that  the  local  assessments  levied 
to  sustain  them  are  imposed  upon  the  prop- 
erty of  persons,  who  are  specially  and  pecu- 
liarly benefited  In  the  enhancement  of  the 
value  of  their  property  by  the  expenditure  of 
the  money  collected  on  the  assessment,  and 
that,  while  they  are  made  to  bear  the  cost  of 
the  local  Improvement,  they  at  the  same  time 
sufTer  no  pecuniary  loss  thereby;  "their 
property  being  increased  in  value  by  the  ex- 


*For  otber  cases  see  same  topic  and  lection  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  4s  Reporter  Indexw 
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pendlture  to  an  amount  at  least  equal  to  tbe 
Bum  they  are  required  to  pay."  Rector  t. 
Board  of  Improvement,  50  Ark.  116,  129,  6 
8.  W.  619.  According  to  this  theory,  the  dis- 
trict should  not  extend  beyond  the  Umlta  of 
the  beneflta  of  the  improTements  made  In 
pursuance  of  the  object  of  its  organization, 
and  should  not  be  so  extended  by  many  and 
Independent  ImproTements  as  to  Include  ter- 
ritory in  no  wise  affected  by  all  the  improTe- 
ments. It  is  obvious  the  state  cannot  be  or-- 
ganized  into  a  district  to  construct  or  main- 
tain improvements  to  be  paid  for  with  mon- 
ey derived  from  local  assessments.  So  coun- 
ties cannot  be  organized  into  districts  for  the 
building,  repairing,  and.  maintaining  roads 
■without  usurping  the  exclusive  Jurisdiction  of 
roads  vested  in  the  county  court  by  the  Ck)n- 
stltutlon.  Its  roads  and  need  for  roads  are 
too  numerous,  diverse,  and  independent,  and 
some  too  remote  from  each  other,  to  be  em- 
braced in  one  district  and  sustained  by  local 
assessments.  In  such  a  case  the  board  of  di- 
rectors of  the  road  district  wonld  become  a 
partial  substitute  for  the  county  court  vested 
with  Its  Jurisdiction  over  roads.  We  do  not 
mean  to  apply  what  we  have  said  to  improve- 
ment districts  Including  cities  and  towns. 
That  subject  is  not  presented  for  considera- 
tion in  this  case,  but  has  Iteen  considered  in 
another  case.  Crane  v.  Siloam  Springs,  67 
Ark.  30,  65  S.  W.  935. 

We  are  of  opinion,  however,  that  the  Leg- 
islature can  by  a  valid  act  authorize  the  or- 
ganization of  a  part  of  a  county  Into  a  road 
district  for  the  purpose  of  repairing,  main- 
taining, and  Improving  public  roads  in  such 
district  already  in  existence,  upon  the  peti- 
tion of  the  majority  in  value  of  the  landown- 
ers in  the  territory  to  be  affected,  tbe  cost 
and  expense  of  such  improvement  to  be  paid 
with  money  derived  from  local  assessments, 
and  that  this  can  be  done  upon  the  theory 
t>efore  suggested ;  but  a  majority  of  the  Judg- 
es of  this  court  are  of  opinion  that  such  dis- 
tricts cannot  be  formed  or  authorized  to  lay 
out  and  establish  new  public  roads,  and  im- 
pose upon  tbe  county  court  the  duty  to  main- 
tain them,  as  in  section  9  of  the  act  They 
bold  that  tills  would  be  a  usurpation  of  the 
exclusive  Jurisdiction  of  the  county  court 
over  roads.  The  writer  does  not  concur  In 
this  view. 

The  act  further  provides:  'That  before 
any  tax  is  levied  nnder  the' authority  of  this 
act,  the  several  and  particiUar  tracts  of  land 
that  are  to  be  benefited  by  the  building,  con- 
■tmction,  maintenance,  and  repair  of  any  ex- 
isting or  contemplated  road  shall  be  consider- 
ed and  determined  by  said  board  of  dlrec- 
ton,"  etc.  But  there  is  no  provision  made 
for  the  assessment  of  the  land — ^no  provision 
as  to  how  the  assessment  of  the  land  shall  be 
made  upon  which  a  tax  can  be  levied.    This 
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Is  a  defect  which  could  be  easily  cured,  if 
we  had  the  power  to  amend;  but  that  be- 
longs to  the  legislative  department.' 

Endlich,  on  the  Interpretation  of  Statutes, 
says :  "It  has  been  seen  that  the  plain  mean- 
ing of  the  language  used  in  a  statute  will  not 
be  departed  from  in  Its  construction,  though 
the  purpose  of  the  enactment  be  defeated  by 
following  It  Upon  the  same  principle,  courts 
cannot  supply  legislative  defects  and  omis- 
sions, although  by  reason  of  such  the  statute 
becomes,  in  whole  or  in  part,  practically  nn- 
enforceable  or  Inoperative.  So  an  act  which 
authorized  municipalities,  according  to  the 
procedure  therein  described,  to  open  and  wid- 
en streets,  and  prescribed  a  procedure  for 
the  opening,  but  none  for'  the  widening  of  the 
same,  wtis  held  to  that  extent  Inoperative." 
Chaffee's  App.,  66  Mich.  244,  22  N.  W.  871; 
Endlich  on  the  Interpretation  of  Statutes, 
§  22. 

In  Jones  v.  Smart,  1  T.  R.  62,  Mr.  Justice 
BuUer  said:  "Be  that  as  it  may,  we  are 
bound  to  take  the  act  of  Parliament  as  they 
made  it.  A  .casus  omissus  can  in  no  case  be 
supplied  by  a  court  of  law,  for  that  would  be 
to  make  laws.  Nor  can  I  conceive  that  it  is 
our  province  to  consider  whether  such  a  law 
that  has  been  passed  be  tyrannical  or  not." 

In  Crawford  v.  Spooner,  8  Moore,  P.  C. 
1,  Lord  Broughman  said:  "We  cannot  aid 
the  Legislature's  defective  phrasing  of  the 
act  We  cannot  add,  and  mend,  and  by  con- 
struction, make  up,  deficiencies  which  are  left 
there." 

In  Hobbs  V.  McLean,  117  U.  S.  567,  579,  6 
Sup.  Ct  870,  29  L.  Ed.  940,  the  court  said: 
"When  a  provision  is  left  out  of  a  statute 
either  by  design  or  mistake  of  the  Legisla- 
ture, the  courts  have  no  power  to  supply  It 
To  do  so  would  be  to  legislate  and  not  to  con- 
strue. 'We  are  Iwund,*  says  Mr.  Justice  Bul- 
ler,  in  Jones  v.  Smart,  1  T.  R.  44,  'to  take 
the  act  of  Parliament  as  they  made  it'  Mr. 
Justice  Story,  in  Smith  v.  Rlnes,  2  Sumner, 
338,  354,  355,  Fed.  Cas.  No.  13,100,  observes : 
'It  is  not  for  courts  of  justice  proprlo  marte 
to  provide  for  all  the  defects  or  mischiefs  of 
Imperfect  legislation.'  See,  also,  King  v.  Bur- 
rell,  12  A.  &  E.  460;  Lamond  v.  Eiffe,  3  Q. 
B.  910;  Bloxam  v.  Elsee,  6  B.  &  C.  169; 
Bartlett  v.  Morris,  9  Port  (Ala.)  266."  See. 
also.  Lessee  of  French  and  Wife  v.  Spencer, 
21  How.  228,  238,  16  L.  Ed.  97;  Yturblde's 
Executor  v.  United  States,  22  How.  290,  293, 
16  L.  Ed.  342. 

The  foregoing  doctrine  applies  peculiarly 
to  cases  like  this,  where  the  object  of  the 
act  may  be  to  incumber  lands  with  liens  of 
local  assessments. 

It  is  not  necessary  to  consider  other  objec- 
tions to  the  act  in  this  opinion.  Tba  act  la 
inoperative. 

Decree  affirmed. 
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JACKSON  ▼.  CLAY. 
(Sapreme  Court  of  Arkansaa.    March  8,  1909.) 

1.  TTath!a<>  Cousvb  (S  99*)  — Oustodt  of 
Obildben— RioHT  OF  Father. 

The  father's  right  to  the  custody  of  infant 
children  Is  not  an  absolute  right  ^ven  him  be- 
cause he  is  its  father,  but  a  qualified  right,  to 
be  exercised  for  the  child's  benefit,  and  results 
from  the  presumption  that  aa  a  general  rule  its 
welfare  is  best  subserved  by  intrusting  it  to  his 
care. 

[Ed.  Note.— For  other  cases,  see  Hal>eas  Cor- 
pus, Cent.  Dig.  §  84;  Dec.  Dig.  J  99;*  Parent 
and  Child,  Cent  Dig.  SS  4,  14.] 

2.  Habeas  Cobptts  (I  99*)— Custodt  or  Chit- 

DBKN — ObOUNDS— PBETEBEROB  OF  ChILDBER. 

In  awarding  the  custody  of  infants  on  ha- 
beas corpus,  the  court  not  only  considers  the 
rights  of  the  parents,  but  also  the  wishes  of  the 
child,  when  ft  is  of  sufficient  age  aad  intelli- 
gence to  make  a  choice. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  84 ;  Dec.  Dig.  (  99  ;*  Parent 
and  Child,  Cent.  Dig.  {(  4-32.] 

8.  Habeas  Oobpus  (§  85*)— Custody  of  In- 
fants —  Sufficiency  of  Evidence— Right 
OF  Fatheb  to  Custody. 

In  habeas  corpus  by  a  father  for  the  cus- 
tody of  a  12  year  old  child,  evidence,  in  view  of 
the  rights  of  the  parents,  the  cliiid'a  welfare, 
and  his  preferences,  held  to  require  that  the 
custody  of  the  child  be  awarded  to  the  mother 
and  not  to  the  father. 

[Ed^  Note.— For  other  cases,  see  Habeae  Cor- 
pus, Dec.  Dig.  I  85;*  Parent  and  Child,.  Ctot. 
big.  H  4-32.1 

Appeal  from  Pulaski  Chancery  Court;  John 
B.  Martineau,  Chancellor. 

Habeas  corpus  proceedings  by  R.  B.  Clay 
against  HaUie  Jackson  to  obtain  the  custody 
of  a  child.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Marshal  &  Coffman,  for  appellant.  Rob- 
ertson &  De  Mers,  for  appellee. 

HART,  J.  ThlB  is  a  contest  between  fa- 
ther and  mother  for  the  custody  of  their  son, 
Charlie,  who  was  about  12%  years  of  age 
at  the  date  of  the  trial.  When  he  was  bom, 
bis  mother  became  seriously  111,  and  for  thir- 
ty days  was  not  expected  to  live.  She  was 
confined  to  her  bed  for  over  two  months. 
She  was  unable  to  do  anything  scarcely  for 
two  or  three  years  according  to  the  testi- 
mony of  herself  and  of  her  mother.  In  any 
event,  soon  after  his  birth,  Charlie  was  plac- 
ed in  the  custody  of  his  paternal  grandpar- 
ents, and  remained  with  them  until  bis 
grandmother's  death,  which  occurred  in  his 
sixth  year.  His  parents  separated  when  he 
was  seven  or  eight  months  old,  and  bis 
father  went  to  the  Indian  Territory  to  live. 
Afterwards  his  mother  obtained  a  divorce. 
When  his  grandmother  died,  his  father  re- 
turned to  Arkansas  to  live  and  took  him 
into  bis  custody.  His  father,  in  a  short  time 
afterwards,  married  again.  Charlie  lived 
with  his  father  and  stepmother  for  something 
over  two  years  until  their  separation.     He 


then  went  to  live  with  his  mother,  and  has 
lived  with  her  most  of  the  time  for  the  past 
four  years,  making  occasional  visits  to  bis 
father.  In  the  meantime,  his  father  secured 
a  divorce  from  his  second  wife  and  has  re- 
married. His  mother,  also,  married  J.  W. 
Jackson  about  four  months  before  the  pres- 
ent action  was  instituted.  Habeas  corpus 
proceedings  were  Instituted  in  the  Pulaski 
chancery  court  by  R.  B.  Clay,  the  father, 
against  Hallle  Jackson,  the  mother,  to  obtain 
the  custody  of  the  child.  The  chancellor 
awarded  the  custody  of  the  infant  to  bis 
father,  and  his  mother  has  duly  prosecuted 
an  appeal  to  this  court. 

The  determination  of  a  contest  involving 
the  custody  of  Infant  children  must  neces- 
sarily depend  to  a  large  extent  upon  the  evi- 
dence in  each  case.  However,  It  may  be  welf 
to  notice  the  general  principles  which  con- 
trol in  such  cases.  The  opinion  In  the  case 
of  Coulter  v.  Sypert,  78  Ark.  193,  95  S.  W. 
457,  contains  an  extended  and  instructive  dis- 
cussion of  the  principles  governing  tlie  cus- 
tody of  infants.  The  court  said  that  the  fa- 
ther has  no  proprietary  right  or  Interest  In 
or  to  the  custody  of  bis  infant  chUd,  anit 
held  that  "while  the  custody  of  an  Infant  Is 
generally  awarded  to  the  father,  as  being  its 
natural  protector,  the  courts  are  not  bound 
to  deliver  the  infant  Into  the  custody  of  the 
father,  or  of  any  other  person,  but  will  in- 
vestigate all  the  circumstances,  and  act  ac- 
cording to  sound  discretion  as  the  welfare  of 
the  child  appears  to  require."  From  the 
reasoning  of  the  court,  it  will  be  seen  that 
the  right  of  the  father  to  the  custody  of  bis 
infant  child  Is  not  an  absolute  right  given  to 
him  because  he  is  the  fatlier,  but  it  is  rather 
a  qualified  right  to  be  exercised  for  the  ben- 
efit of  the  infant,  and  has  arisen  from  the 
presumption  of  the  law  that  the  welfare  or 
the  child,  as  a  general  rule,  is  best  promoted 
by  having  the  care  of  his  natural  protector. 
In  the  case  of  Lipeey  v.  Battle,  80  Ark.  287. 
97  S.  W.  49,  the  court  held  that  "in  award- 
ing the  custody  of  infants  the  courts  not  only 
respect  the  rights  and  feelings  of  the  par- 
ents, but  also,  when  the  child  is  of  sufficient 
age,  they  give  consideration  to  his  wishes.'" 
In  the  case  of  Wofford  v.  Clark,  82  Ark.  461, 
102  S.  W.  216,  the  contest  was  between  the 
father  and  grandmother  of  the  child.  Un- 
der tlie  facts  of  that  case,  the  court  was  of 
the  opinion  that  the  custody  should  be  award- 
ed to  the  father,  but  the  principles  above 
announced  were  expressly  recognized. 

In  the  present  case,  the  testimony  adduced 
by  the  mother  shows  that,  by  reason  of  her 
long-continued  Illness,  she  was  unable  to  give 
the  child  a  mother's  care  after  its  birth,  and 
was  on  this  account  compelled  to  acquiesce 
in  the  child  being  taken  from  her  and  placed 
In  the  care  of  his  paternal  grandmother. 
Her  testimony  shows  that  tier  husband  gave 


•For  other  cases  see  lame  topic  and  lecUon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  IndexM. 
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her  but  little  care  and  attention  during  her 
Illness,  and,  in  seven  or  eight  months  after 
the  birth  of  their  child,  abandoned  her  while 
she  was  yet  unable  to  care  for  herself.  The 
testimony  in  her  behalf,  also,  shows  that 
Clay  is  a  man  who  constantly  drinks,  and 
that  his  course  of  conduct  toward  the  child 
has  been  harsh  and  unfeeling.  She  shows 
that  she  has  land  of  her  own  and  Is  well  able 
to  talce  care  of  the  child,  and  that  her  pres- 
ent husband  also  has  property  of  his  own 
and  is  able  and  willing  to  help  her  take  care 
of  him.  She  says  that  for  the  past  four 
years  she  has  sent  the  boy  to  school,  and  has 
tor  the  most  part  supported  him.  On  the 
other  band,  the  father  claims  that  he  has 
always  been-  kind  and  indulgent  toward  the 
child,  and  that,  while  be  lived  in  another 
state,  he  came  back  to  visit  bis  boy  and  con- 
tributed largely  to  his  support  while  be  lived 
with  bis  grandparents,  and  later  while  he 
lived  with  his  mother.  He  denied  the  hablt- 
nal  use  of  intoxicants,  and  said  that  Charlie 
always  expressed  himself  as  satisfied  with 
bis  treatment  and  as  content  to  live  with 
him.  He,  also,  states  that,  while  he  owns 
no  land,  be  has  "plenty  of  stock  and  makes  a 
good  living.  At  the  time  of  the  trial,  Charlie 
was  12  years  and  5  months  old,  and  was  a 
witness  in  tlie  case.  His  testimony  shows 
him  to  be  a  bright  and  intelligent  I>oy.  He 
unhesitatingly  said  that  his  father  was  un- 
kind to  him.  He  said  that  his  father  was  In 
the  habit  of  drinking,  and  that  be  had  on  one 
occasion  kicked  him  while  he  was  sick,  and 
that  he  had,  on  different  occasions,  severely 
whipped  him  without  cause.  He  expressed  a 
positive  desire  to  live  with  his  mother,  and 
Bald  that  his  life  with  her  was  happier  and 
bis  treatment  there  far  better  than  when 
with  his  father.  The  unfortunate  circum- 
stances of  the  separation  of  his  father  and 
mother  has  placed  the  child  In  a  situation  in 
life  where  he  has  lived  separately  with  each 
of  his  parents.  This  fact  has  perhaps  made 
a  decided  impression  upon  his  mind,  and  has 
caused  him  to  make  a  comparison  of  their 
conduct  toward  him.  Be  that  as  it  may,  his 
testimony  shows  that  he  is  capable  of  under- 
standing hlB  situation  in  life,  and  his  testi- 
mony, which  appears  to  have  been  given  free- 
ly and  without  suggestions  or  prompting 
from  any  one,  shows  a  decided  preference  on 
his  part  to  live  with  his  mother.  The  rights 
of  the  respective  parents,  the  welfare  of  the 
child,  and  his  preference,  -viewed  in  the  light 
of  his  mental  development,  are  to  be  consid- 
ered together  in  determining  the  question  of 
custody,  and  when  so  considered,  under  ail 
tbe  facts  and  circumstances  developed  by  the 
proof,  we  are  led  to  the  conclusion  that  the 
custody  of  the  child  should  be  awarded  to 
the  mother. 

The  decree  of  the  chancery  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 


directions  to  place  tbe  custody  of  tbe  Infant 
in  the  mother,  with  the  usual  directions  con- 
cerning the  right  of  visitation  of  the  father. 


FLOWERS  et  al.  v.  UNITED  STATES  FI- 
DELITY &  GUARANTY  CO. 
(Supreme  Court  of  Arkansas.    March  8,  1900.) 

1.  Homestead  (§  32*)— Unoccupied  Pbopebtt 
—Intention. 

Where  certain  premises  had  never  been 
used  by  a  debtor  as  a  homestead,  and  there 
was  only  an  intent  to  occupy  tbe  property  as  a 
homestead  at  some  indefiiiite  future  time,  when 
the  debtor  should  be  able  to  build  a  bouse  there- 
on, such  intention  was  not  sufficient  to  raise  a 
homestead  exemption  as  against  creditors. 

(Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  41;    Dec.  Dig.  {  32.*] 

2.  Homestead  (J  58*)— Pbopektt  Inciuded— 
House. 

A  homestead  necessarily  includes  the  idea 
of  a  house  for  a  residence.  It  may  be  a  man- 
sion, a  cabin,  or  a  tent;  either  bein^  sufficient 
to  bring  the  land  under  the  protection  of  the 
homestead  law,  provided  the  debtor  makes  his 
home  therein. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i  86;    Dec.  Dig.  {  58.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3327-3336;  vol.  8,  pp.  7679,  7680.] 

3.  EacEcuTioN  (8 163*)- Vacation  Aeteb  Term 
—Fraud. 

Under  Kirby's  Dig.  |  3224,  providing  that 
a  judge  of  a  court  out  of  which  an  execution 
issues  may  for  good  cause  shown  stay,  set 
aside,  or  quash  the  execution,  an  application  to 
quash,  after  the  term  at  which  the  judgment 
was  rendered,  because  there  was  no  service  of 
summons,  was  properly  denied,  where  the  judg- 
ment was  valid  on  its  face,  and  there  was  no 
showing  ttiat  the  defendant  had  any  valid  de- 
fense thereto. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S  476;    Dec.  Dig.  i  163.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;  W.  H.  Evans,  Judge. 

Action  by  H.  B.  Flowers  and  anotber 
against  the  United  States  Fidelity  &  Guar- 
anty Company.  Judgment  for  defendant, 
and  plaintiff  King  B.  Flowers,  Jr.,  appeals. 
Affirmed. 

G.  G.  Latta,  for  appellant  Greaves  A 
Martin,  for  appellee. 

HART,  J.  On  the  14th  day  of  June,  1906, 
tbe  United  States  Fidelity  &  Guaranty  Com- 
pany recovered  judgment  against  Henry 
Flowers  and  King  B.  Flowers,  Jr.,  for  1286- 
85,  in  the  circuit  conrt  of  Garland  county, 
Ark.  At  that  time  King  B.  Flowers,  Jr., 
owned  the  following  described  tract  of  land, 
to  wit:  S.  W.  %  of  the  N.  B.  %  and  N.  B. 
^  of  S.  E}.  ^  of  section  14,  township  2  S., 
range  19  W-,  In  said  county,  and  about  one 
year  afterwards  sold  It  to  C.  T.  Bailey  for 
tbe  sum  of  $800.  In  April,  1908,  an  execu- 
tion was  issued  and  levied  on  tbe  lands  above 
described,  and  tbe  same  were  advertised  to 
be  sold  on  the  11th  day  of  May,  1906.  Be- 
fore the  day  of  sale,  King  B.  Flowers,  Jr., 


*For  otliar  eases  see  same  toDle  and  section  NUMBER  In  Dso.  4k  Am.  Dies.  U07  to  date,  t  Reporter  Indazsa 
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moved  to  quash  the  execution  under  section 
3224  of  Kirby's  Digest,  and  for  cause  stated 
that  he  had  never  been  served  with  sum- 
mons In  the  case  of  United  States  Fidelity 
&  Guaranty  Co.  t.  Henry  Flowers  and  King 
B.  Flowers,  Jr.,  and  bad  no  knowledge  that 
judgment  had  been  rendered  against  him  In 
said  cause  In  the  Garland  circuit  court,  un- 
til the  execution  was  Issued  and  levied  upon 
the  said  lands.  King  B.  Flowers,  also,  filed 
his  schedule  before  the  clerk  of  said  circuit 
court,  claiming  that  said  property  was  his 
homestead  at  the  time  of  the  rendition  of 
said  Judgment,  and  as  such  was  exempt 
from  execution.  The  clerk  denied  his  ap- 
plication for  a  supersedeas.  The  proceed- 
ings to  quash  the  execution  and  to  compel 
the  clerk  to  issue  a  supersedeas  were,  by 
agreement  of  parties,  consolidated  and  con- 
sidered by  the  court  together.  The  court  de- 
nied the  motion  to  quash  the  execution,  and 
held  that  the  property  was  not  exempt  from 
seizure  and  sale  under  the  execution.  King 
B.  Flowers,  Jr.,  has  duly  prosecuted  an  ap- 
peal from  this  judgment  of  the  court. 

Should  the  judgment  be  aflSrmed?  Briefly 
stated,  the  evidence  shows  that,  about  two 
years  before  the  judgment  against  him  was 
rendered,  Flowers,  who  was  a  married  man 
and  a  resident  of  the  state  of  Arkansas,  pur- 
chased the  land  In  question  with  the  Inten- 
tion of  making  it  his  homestead.  It  was 
heavily  timbered,  and  had  no  Improvement 
of  any  character  on  it.  Flowers  cut  a  great 
deal  of  the  timber  into  cordwood  and  hauled 
it  away.  He  partly  cleared  about  eight  acres. 
He  never  built  a  house,  dug  a  well,  or  built 
a  fence  on  any  part  of  It  He  never  lived 
on  It,  but  lived  In  the  city  of  Hot  Springs 
during  the  whole  time  he  was  cutting  the 
timber.  He  said  that  he  became  ill  and  on 
the  advice  of  his  physician  went  to  Texas 
for  several  months.  On  his  return  to  Hot 
Springs  he  engaged  In  the  plumbing  busi- 
ness, and  for  lack  of  means  was  unable  to 
prepare  himself  a  dwelling  house  on  the 
land.  The  premises  were  never  used  by 
Flowers  as  a  home.  There  was  only  an  In- 
tention to  occupy  it  as  such  at  some  indefi- 
nite future  time,  when  he  should  become 
able  to  build  a  home  or  house  thereon.  This 
was  not  sufficient  to  impress  upon  the  land 
the  homestead  character. 

In  the  case  of  Williams  v.  Dorrls  et  al., 
81  Ark.  466,  the  court  said:  "A  homestead 
necessarily'  Includes  the  idea  of  a  house  for 
residence,  or  mansion  house.  The  dwelling 
may  be  a  splendid  mansion,  a  cabin,  or  tent 
If  there  be  either,  it  is  under  the  protection 
of  the  law;  but  there  must  be  a  home  resi- 
dence before  it  and  the  land  on  which  It  Is 
situated  can  be  claimed  as  a  homestead." 
This  language  was  quoted  with  approval  in 
the  later  cases  of  Tillar  v.  Bass,  57  Ark. 
179,  21  S.  W.  34,  and  Shell  v.  Young,  78  Ark. 
479.  95  8.  W.  79a    In  the  case  of  Patrick  v. 


Baxter,  42  Ark.  175,  the  facts  were  as  fol- 
lows: Patrick  recovered  a  judgment  before 
a  justice  of  the  peace  against  Baxter.  An 
execution  was  issued  aud  returned  nulla 
bona.  Patrick  filed  a  certified  transcript  of 
the  judgement  in  the  office  of  the  circuit 
clerk.  An  execution  was  issued  by  the  clerk, 
and  levied  upon  the  lot  of  Baxter.  At  the 
time  of  the  levy,  Baxter  was  building  a 
house  on  the  lot  with  the  Intention  of  mak- 
ing it  his  home.  The  court  held  that  he  bad 
not  impressed  upon  it  the  character  of  a 
homestead  when  the  execution  was  levied 
upon  it  and  that  it  was  not  exempt  from  ex- 
ecution.  In  the  case  of  Gebhart  v.  Merchant, 
84  Ark.  359,  105  S.  W.  1034,  the  court  held 
that  occupancy  of  a  dwelling  house  with  the 
intention  of  making  it  a  home  some  time  in 
the  future  does  not  constitute  an  impress- 
ment upon  it  of  the  homestead  character. 

Section  3224  of  Kh:by's  Digest  provides 
that  a  judge  of  a  court  out  of  which  an  exe- 
cution Issues  may,  for  good  cause  shown, 
stay,  set  aside,  or  quash  the  execution.  The 
ground  upon  which  Flowers  Invoked  the  aid 
of  the  court  under  this  section  was  that  the 
judgment,  upon  which  the  execution  was  Is- 
sued, was  rendered  without  any  service  of 
summons  being  had  upon  him.  The  court 
was  right  in  not  quashing  the  execution. 
The  judgment  was  valid  upon  its  face,  and 
the  term  at  which  it  was  rendered  had 
elapsed.  Flowers  does  not  even  claim  that 
be  had  valid  defense  to  the  action.  Conced- 
int;  that  no  summons  was  served  upon  him, 
and  that  because  of  this  fact  the  judgment 
was  obtained  through  fraud  or  mistake,  the 
court  which  rendered  it  could  not  have  va- 
cated it  until  it  was  adjudged  that  there 
was  a  valid  defense  to  it  Cbambliss  ▼.  Rep- 
py,  54  Ark.  539,  16  S.  W.  571.  Besides  this, 
the  court  may  have  well  found  from  the  evi- 
dence that  service  of  summons  was  had  up- 
on Flowers.  While  the  summons  Itself  was 
lost,  and  Flowers  testified  positively  that  no 
service  was  had  upon  him,  the  attorney  for 
the  plalutiff  in  the  case  was  equally  positive 
that  the  service  was  had,  and  detailed  the 
circumstances  that  caused  him  to  examine 
the  return  of  the  service  at  the  time  the 
judgment  was  rendered. 

The  judgment  is  affirmed. 


HALIi  V.  RUTHERFORD. 

{Supreme  Court  of  Arkansas.    March  15,  1909.) 

1.  Executors  ano  Aduinistbatobs  (5  2oG*) — 
Allowance  of  Claims— Right  of  Apfeai, 
— Grantgb  of  Heihs. 

Heirs  of  a  decedent  have  no  right  of  appeal 
from  a  judEinent  of  the  probate  court  allowing 
a  claim  agHmst  the  estate;  and  hence  a  grantee 
of  heirs,  who  had  purchased  all  the  property  of 
the  estate  and  was  not  a  party  to  the  record  in 
probate  proceedings  for  the  allowance  of  a  claim 
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against  the  eiitate,  has  no  ri^bt  ot  appeal  from 
a  judgment  alloTring  the  claim. 

fEd.  Note.— For  other  cases,  see  Executors  and 
Administratora,  Cent  Dig.  {  913;  Dec.  Dig.  i 
26e.»J 

2.  Executors  and  Administhatorb  (I  256*)— 
Allow  ARCS  or  Claims— Dctt  or  Adminis- 

TRATOB. 

The  administrator  is  the  proper  person  to 
represent  the  estate  of  a  decedent  in  all  person- 
al actions  involving  the  estate,  especially  in  re- 
Eiiect  to  the  allowance  or  defense  of  claims 
ag.iinst  it;  he  being  a  trustee,  representing  all 
persons  interested  in  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  §  913;  Dec.  Dig.  § 
2o6.«J 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   W.  H.  Evans,  Judge. 

Proceedings  for  the  allowance  of  the  claim 
of  Scott  Boaz  against  the  estate  of  Bollnda 
Todhunter.  There  was  a  Judgment  allowing 
the  claim,  and  subsequently  J.  H.  Hall,  who 
was  not  a  party  to  the  proceeding,  was  grant- 
ed an  appeal  to  the  circuit  court,  where,  on 
motion  of  T.  E.  Rutherford,  administrator, 
the  appeal  was  dismissed,  and  Hall  appeals. 
Affirmed. 

Jas.  L.  Graham,  for  appellant.  C.  Floyd 
Huft,  for  appellee. 

FRAUEXTHAL,  J.  On  the  8th  day  of  Oc- 
tober, 1906,  Scott  Boaz  filed  In  the  Garland 
probate  court  bis  account  and  claim  against 
the  estate  of  Bollnda  Todhunter  for  5340. 
The  claim  was  duly  verified  In  manner  pre- 
scribed by  law,  and  had  been  duly  presented 
to  and  allowed  by  the  administrator  of  said 
estate.  On  October  27,  1906,  the  claim  came 
on  for  bearing  before  the  probate  court  of 
Garland  county,  and  that  court,  finding  the 
same  correct,  rendered  judgment  for  the 
amount  of  the  claim  In  favor  of  Scott  Boaz 
and  against  said  estate.  In  that  court  the 
only  parties  who  appeared  or  who  were  made 
parties  to  the  proceedings  were  the  said  Boaz 
and  the  administrator  of  said  estate.  On 
October  14,  1907,  nearly  a  year  thereafter, 
J.  II.  Hall  filed  an  affidavit  for  an  appeal  to 
the  Garland  circuit  court  from  the  order  and 
judgment  of  the  Garland  probate  court  allow- 
ing said  claim,  which  appeal  was  granted  by 
said  probate  court  on  October  26,  1907.  On 
May  23,  1908,  T.  E.  Rutherford,  administra- 
tor of  said  estate,  filed  a  motion  in  the  Gar- 
land circuit  court  to  dismiss  said  appeal ;  and 
the  circuit  court,  finding  that  "said  J.  H.  Hail 
was  not  a  party  to  the  probate  court  proceed- 
ings on  the  allowance  of  said  claim,  and  that 
he  was  not  an  heir  or  legal  representative  of 
said  estate,"  dismissed  his  appeal ;  and  from 
the  judgment  of  the  circuit  court,  dismissing 
his  said  appeal,  J.  H.  Hall  now  prosecutes 
this  appeal  to  this  court. 

The  appellant  offered  to  prove,  and  con- 
tended, that  he  had  purchased  from  the  heirs 
of  Bollnda  Todhunter  all  the  property  of  the 
said  estate,  and  he  claimed  and  offered  to 


prove  that  the  account  of  said  Scott  Boaz  had 
been  settled;  and  he  contends  for  this  rea- 
son that  he  Is  a  party  interested  in  the  es- 
tate, and  has  the  right  to  prosecute  the  ap- 
peal from  the  judgment  of  the  probate  court 
allowing  the  claim.  This  court  has  held  that 
the  heirs  of  a  decedent  had  no  right  to  take 
an  appeal  from  the  judgment  of  the  probate 
court  allowing  a  claim  against  the  estate  of 
the  decedent.  Johnson  r.  Williams,  28  Ark. 
478.  In  that  case  the  court  says:  "If  the 
administratrix  was  mismanaging  or  wasting 
the  estate,  she  was  liable  upon  her  official 
bond ;  or,  If  collusion  and  fraud  were  had  in 
the  allowance  of  this  claim,  the  heirs  could 
have  filed  their  bill  in  the  proper  court,  and 
had  such  allowance  held  for  naught"  In 
the  case  of  Arnett  v.  McCain,  47  Ark.  411,  1 
S.  W.  873,  the  right  of  heirs  to  appeal  from 
an  order  of  the  probate  court  directing  the 
administrator  to  sell  lands  of  the  ancestor's 
estate  to  pay  debts  was  denied.  In  the  case 
of  Scott  V.  Penn,  68  Ark.  492,  60  S.  W.  23.">, 
the  devisees  of  a  testator  had  secured  a  de- 
cree setting  aside  the  allowance  by  a  pro- 
bate court  of  a  claim  against  the  testator's 
estate.  In  that  case  the  devisees  were  the 
appellees  in  this  court,  and,  in  passing  upon 
the  question  of  their  right  to  have  appealed 
to  the  circuit  court  from  the  judgment  of 
the  probate  court  allowing  the  claim,  this 
court  said:  "Appellant  contends  that  the  ap- 
pellees had  a  remedy  at  law  by  appeal  from 
the  judgment  of  the  probate  court  allowing 
the  claim  of  Robert  M.  Scott  The  admin- 
istrator. Miller,  might  have  appealed,  and 
was  urged  to  do  so,  but  he  would  not  The 
appellees  here  could  not  appeal,  because  they 
were  not  parties  to  the  record." 

In  this  case  the  rights  or  interest  of  the 
appellant  can  be  no  greater  than  that  of  the 
heir  or  devisee  of  the  decedent,  because  he 
only  claims  an  interest  through  a  grant  to  him 
of  the  property  of  the  estate  by  the  heirs  of 
the  decedent.  He  was  not  a  party  to  the 
record  in  the  probate  proceedings  wherein 
the  judgment  for  allowance  was  made.  Be- 
sides, by  the  policy  of  our  law,  the  admin- 
istrator is  the  proper  party  to  represent  the 
estate  of  a  decedent  in  all  personal  actions 
involving  the  estate.  Especially  is  this  true 
In  the  matter  of  the  allowance  or  defense  of 
claims  against  the  estate.  It  furnishes  a 
speedy  and  the  least  expensive  mode  for  the 
determination  and  settlement  of  these  es- 
tates. For  this  reason  a  statute  of  nouclalm 
has  been  established,  providing  for  the  pres- 
entation of  the  claims  against  the  estate  to 
the  administrator  within  a  limited  time.  If 
any  and  all  persons  claiming  an  interest  In 
the  estates  could  appeal  from  these  nuuieroiis 
orders  of  allowance,  the  delay  In  winding  up 
such  estates  might  prove  Interminable,  and 
the  expense  mi^ht  result  in  the  insolvency  of 
the  estates.  The  administrator  is  a  trustee, 
representing   all    persons   interested   in    the 
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estate,  and  la  responsible  upon  bis  official 
bond  for  the  honest  and  faithful  management 
of  the  affairs  and  assets  of  the  estate. 

The  appellant  relies  upon  the  case  of  Oua- 
chita Baptist  College  v.  Scott,  04  Ark.  340, 
42  S.  W.  536,  as  sustaining  the  right  to  ap- 
peal without  having  been  a  party  to  the  pro- 
ceedings. But,  as  was  said  in  the  case  of 
Turner  v.  Williamson,  77  Ark.  586,  92  S.  W. 
867,  the  decision  in  that  case  "was  put  on  the 
ground  that  adversary  rights  were  involved 
in  the  judgment  admitting  the  will  to  pro- 
bate, and  that  no  other  method  was  under  the 
law  afforded  the  heirs  for  contesting  the 
will."  But  in  the  matter  of  demands  against 
an  estate  the  administrator  is  the  proper  par- 
ty to  represent  the  estate  and  to  contest  same. 
If  advisable,  by  making  proper  defense  and 
appeal.  One  claiming  some  Interest  In  an 
estate,  but  who  Is  not  a  party,  but  a  stranger, 
to  the  record  of  the  probate  proceedings  in 
the  allowance  of  a  claim  against  the  estate, 
cannot  appeal  therefrom  to  the  circuit  court. 
The  appeal  of  J.  H.  Hall  was  therefore  prop- 
erly dismissed. 

Judgment  affirmed. 


JONESBORO,  li.  0.  &  B.  RT.  CO.  v.  CABLE. 
(Supreme  Court  of  Arkansas.    March  8,  1909.) 

1.  Waters  ard  Water  Courses  (|  118*)— 
OoHSTBUcnoN  or  Railroad— Sxtrface  Wa- 
ters—Openings  FOB  Flow  of  Water- 
Floodikq  Lands. 

It  is  negligence  for  a  railroad  company,  in 
constructing  its  road,  to  fall  to  provide  openings 
sufficient  to  permit  the  free  flow  of  water  from 
adjoining  land. 

_[Bd.  Note.— For  other  cases,  see  Waters  and 
Witter  Oonrses,  Cent.  Dig.  |  128;    Dec.  I>ig.  { 

2.  Damages  (§  112*)— Injxtries  to  Crops- 
Measure  OF  Dakaoes. 

Id  an  action  for  damages  to  crops,  to  instruct 
that,  if  plaintiff  made  some  crop,  then  the  meas- 
ure of  damages  would  be  the  difference  t>etween 
the  crop  he  made  and  the  crop  he  would  have 
made,  but  for  defendant's  negligence,  was  error, 
l>ecause  it  failed  to  require  a  deduction  of  the  dif- 
ference lietween  the  cost  of  producing  and  gath- 
ering the  crop  that  was  made  and  that  which 
would  have  been  made,  but  for  the  injury. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  U  281-288;   Dec.  Dig.  {  112.*] 

3.  Appeal  and  Error  (|  1068*)— Harmless 
Error  —  Instructions  as  to  Damages  — 
Cure  by  Verdict. 

Error  in  an  abstract  instruction  as  to  the 
measure  of  damages  for  injuries  to  crops  was 
not  prejudicial,  when  the  crop  in  question  was 
totally  destroyed,  and  the  jury  iH>viou8iy  did 
not  base  the  verdict  on  a  partial  destruction 
thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4228;   Dec.  Dig.  f  1068.*] 

4.  Appeal  and  Ersos  (g  930*)— Review— As- 
sumptions as  Effect  of  Error  in  Instruc- 
tions. 

It  cannot  be  assumed  on  appeal  that  the 
jury  might  have  disregarded  an  instruction  as  to 
the  measure  of  damages  on  which  there  was  un 


disputed  evidence,  and  followed  one  on  which 
there  was  no  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  3757 ;   Dec.  Dig.  |  930.*] 

5.  Damages   ({    188*)— Evidence   of   Entire 
Destruction  of  Crop— Sufficienct. 

Evidence  held  to  warrant  a  recovery  for  the 

entire  destruction  of  a  crop. 
[Ed.    Note.— For  other  cases,   see   Damages, 

Dec.  Dig.  i  188.*] 

Appeal  from  Circuit  Court,  Craighead 
County;  Frank  Smith,  Judge. 

Action  by  Sam  Cable  against  the  Jones- 
boro,  Lake  City  &  Eastern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  F.  Brown,  for  appellant  J.  H.  Ed- 
wards, D.  F.  Taylor  and  J.  T.  Coston,  for 
appellee. 

McCULLOCH,  G.  J.  The  plaintiff,  Sam 
Cable,  owned  a  farm  In  Mississippi  county, 
Ark.,  lying  on  the  north  side  of  the  railroad 
of  the  defendant,  and  sues  to  recover  dam- 
ages for  destruction  of  the  crops  which  he 
attempted  to  raise  during  the  years  1903  and 
1904,  an  account  of  Inundation  by  water  al- 
leged to  have  been  caused  by  negligence  of 
defendant  In  the  construction  of  its  roadbed. 
It  is  alleged  In  the  complaint  that  in  con- 
structing the  road  the  natural  flow  of  water 
from  plaintiff's  land  was  obstructed,  and  that 
sufficient  openings  were  not  left  to  let  the 
water  flow  through.  The  venue  was  changed 
to  Craighead  county,  and  on  a  trial  of  the 
case  there  a  verdict  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  damages 
in  the  earn  of  $600,  and  the  defendant  ap- 
pealed. 

It  Is  contended  that  the  testimony  was  in- 
sufficient to  sustain  a  finding  that  the  flow 
of  water  from  the  pialnticrs  land  was  ob- 
structed by  the  railroad  bed;  but  we  are  of 
the  opinion  that  there  was  sufficient  evidence 
of  that  fact,  and  that  defendant  was  guilty 
of  negligence  In  failing  to  provide  openings 
of  capacity  to  permit  the  free  flow  of  water. 
The  law  with  respect  to  the  duty  of  the  rail- 
road company  is  plain,  and  need  not  be  re- 
stated here  at  any  length.  The  Instructions 
of  the  court  to  the  Jury  stated  the  law  cor- 
rectly, and  no  complaint  is  made  here  on  that 
point. 

Error  is  assigned  in  the  instruction  of  the 
court  as  to  the  measure  of  damages.  After 
instruction  as  to  the  measure  of  damages  in 
case  of  total  destruction  of  plaintiff's  crop,  to 
which  instruction  no  objection  is  made  here, 
the  court  further  told  the  Jury  that,  if  the 
plaintiff  "made  some  crop,  then  the  measure 
of  damages  would  be  the  difference  t>etween 
the  crop  he  made  and  the  crop  he  would 
have  made,  but  for  defendant's  negligence, 
if  it  was  negligent"  This  instruction  is  in 
conflict  with  the  rule  of  law  announced  by 
this  court  in  St.  L.  S.  W.  R.  Co.  v.  Morris, 
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76  Ark.  549,  89  S.  W.  846,  and  Is  therefore 
erroneous,  because  it  failed  to  require  a  de- 
duction of  the  difference  between  the  coat  of 
producing  and  gathering  the  crop  that  was 
made  and  that  which  would  bare  been  made, 
but  for  the  injury  caused  by  the  overflow. 
We  think,  however,  that  the  error  was  not 
prejudicial,  for  the  reason  that  the  crop  was 
totally  destroyed,  and  the  jury  could  not,  un- 
der the  evidence,  and  obviously  did  not,  base 
the  verdict  upon  a  partial  destruction  of  the 
crops. 

This  part  of  the  instruction  was  abstract, 
and  usually  abstract  instructions  submitting 
issues  upon  which  there  is  no  evidence  are 
held  to  be  erroneous  and  misleading,  but  not 
so  in  this  instance,  for  the  reason  that  there 
was  undisputed  evidence  of  substantial  dam- 
age for  total  destruction  of  the  crop,  and 
none  on  the  theory  of  partial  destruction. 
We  cannot  assume  that  the  jury  might  have 
disregarded  an  instruction  as  to  a  measure 
of  damages  on  which  there  was  undisputed 
evidence,  _  and  followed  one  on  which  there 
was  no  evidence.  Miller  v.  Nuckolls,  77  Ark. 
«4,  91  S.  W.  759,  4  L.  K.  A.  (N.  S.)  149,  113 
Am.  St  Rep.  122.  The  Jury  necessarily  bas- 
ed the  verdict  on  a  total  destruction  of  the 
crop,  as  to  which  there  was  evidence,  and  not 
on  a  partial  destruction.  Therefore  no  prej- 
udice could  have  resulted  from  the  erroneous 
instruction,  which  was  entirely  abstract 

It  is  contended  by  counsel  that  there  was 
evidence  tliat  some  crop  was  raised,  but  we 
do  not  agree  with  him.  The  plaintiff  testi- 
fied that  he  raised  and  gathered  a  little  corn, 
but  of  so  little  value  that  It  was  not  worth 
the  trouble  or  expense  of  gathering.  All  of 
the  evidence  was  directed  to  the  amount  of 
damages  by  loss  of  rental  value  of  the  in- 
undated land  and  the  expense  of  planting 
and  cultivating  the  crop  up  to  the  time  it 
was  destroyed.  There  was  evidence  that  a 
few  bales  of  cotton  were  raised  by  a  tenant 
on  the  place,  but  another  instruction  given 
by  the  court  precluded  recovery  for  damage 
done  to  the  crop  of  a  tenant 

The  evidence  was  sufficient  to  sustain  the 
amount  of  damage  awarded  by  the  Jury. 

Judgment  aflSrmed.    . 


SLOAN  V.  LITTLE  ROCK  RT.  &  ELECTRIC 
CO. 

(Supreme  Court  of  Arkansas.    March  15,  1909.) 

1.  Cabriebs  {§  316*)— Injubt  to  Passengers 
—Neougence— Presumptions  and  Bubden 
OF  Pboof. 

From  the  derailment  of  a  car  by  which  a 
passenger  was  injured,  a  presumption  arises  that 
it  occurred  by  the  negligence  of  the  carrier,  and 
placed  on  it  the  burden  of  accounting  for  the  de- 
railment and  of  showing  tliat  it  was  without 
negligence  on  the  part  of  its  servants. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  {  1288;    Dec.  Dig.  {  S16.*] 


2.  CaBRIKBS  (I  316*)— INJXTBT  TO  Passengebs 
—Negligence— SuFFiciENOT  of  Evidence. 

Proof  that  the  derailment  of  a  car  occurred 
from  some  unaccountable  cause  is  insufficient 
to  overcome  the  presumption  of  negligence  aris- 
ing from  the  fact  of  derailment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1288 ;    Dec.  Dig.  §  316.*] 

3.  Tbial  (I  278*)— Objections  to  Instbuo- 

TIONS. 

The  use  of  an  objectionable  word  in  an  in- 
struction should  be  raised  by  a  specific  objec- 
tion, and  not  by  a  general  one  to  the  entire  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  689;    Dec.  Dig.  §278.»] 

4.  Carbiebs  (f  320*)— INJUBT  to  Passengebs 
—Action— ftoviNCE  of  Coxjbt  and  Juby. 

In  an  action  for  injuries  to  a  passenger  by 
the  derailment  of  a  car,  where  there  is  undisput- 
ed evidence  that  the  car  was  in  eood  order  and 
suitable  for  the  purpose,  and  that  the  track 
where  the  derailment  occurred  was  in  a  safe 
condition,  it  was  proper  for  the  court  to  elim- 
inate the  question  of  negligence  on  those  points. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1179,  1190;   Dec.  Dig.  §  320. •] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty ;   Edward  W.  Winfleld,  Judge. 

Action  for  personal  injuries  by  B.  S.  Sloan 
against  the  Little  Rock  Railway  &  Electric 
Company.  From  a  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Rlffel,  Dunaway  &  Cox,  for  appellant.  Rose. 
Hemingway,  Cantrell  &  Loughborough,  for 
appellee. 

Mcculloch,  C.  J.  The  plaintiff,  while 
a  passenger  on  one  of  the  defendant's  electric 
cars,  received  personal  Injuries  by  reason  of 
a  derailment  of  the  car.  He  sues  to  recover 
damages,  and  alleges  negligence  of  the  de- 
fendant's servants,  causing  the  derailment,  in 
two  particulars:  First  that  the  motorman 
operated  the  car  at  an  unusually  high  and 
dangerous  rate  of  speed;  and,  second,  that 
the  car  was  old  and  unsafe  for  service,  and 
that  defendant  knew  of  its  unsafe  condition, 
or  could  have  known  of  it  by  the  exercise  of 
ordinary  care.  A  trial  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  defendant  and 
plaintiff  appealed. 

The  testimony  was  conflicting  on  the  ques- 
tion whether  or  not  the  car  was  being  operat- 
ed at  a  high  or  unusual  rate  of  si)eed  at  the 
time  of  Its  derailment,  and  this  question  was 
properly  submitted  to  the  Jury  upon  correct 
instructions.  The  court  gave  the  following  in- 
structions requested  by  plaintiff,  after  making 
certain  modiflcatlons,  the  correctness  of  which 
Is  not  challenged  here:  "(1)  If  you  find  from 
the  testimony  in  this  case  that  plaintiff  was  a 
passenger  on  one  of  the  defendant's  cars,  and 
that  said  car  was  derailed,  and  plaintiff  was 
thereby  Injured,  then  the  law  presumes  that 
the  derailment  and  Injury  were  occasioned  by 
the  negligence  of  the  defendant  street  car  com- 
pany, and  it  will  be  your  duty  to  find  for  the 
plaintiff,  unless  the  defendant  has  shown  by 
the  testimony  that  it  was  not  guilty  of  any 
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negligence.  (2)  U  yon  find  from  the  testi- 
mony In  thlB  case  that  the  plaintiff  was  a 
passenger  on  one  of  defendant's  cars,  then 
the  defendant  owed  him  the  highest  degree 
of  care  consistent  with  the  practical  conduct 
of  Its  bnsinesa  to  transport  bim  to  his  des- 
tination without  Injuring  him ;  and,  If  the 
defendant,  Its  agents,  or  employes  failed  to 
exercise  that  high  degree  of  care  for  the  pro- 
tection of  plaintiff,  and  he  was  thereby  In- 
jured, It  will  be  your  duty  to  find  for  the 
pl{ilutlff.  (3)  If  you  find  from  the  testimony 
in  this  case  that  the  defendant  negligently 
operated  its  cars,  downhill  and  around  a 
curve  at  such  a  rate  of  speed  as  to  cause  a 
derailment  of  the  car  on  which  plaintiff  was 
passenger,  then  the  defendant  was  guilty  of 
negligence,  and  It  will  be  your  duty  to  find 
for  the  plaintiff."  The  fourth  Instruction  re- 
quested by  plaintiff,  which  the  court  refused 
to  give,  was  covered,  In  substance,  by  those 
given,  and  we  think  there  was  no  error  In 
refusing  to  give  It. 

Error  of  the  court  is  assigned  In  giving 
each  of  the  following  instructions  at  the  re- 
quest of  the  defendant:  "(1)  If  you  find  from 
the  evidence  that  plaintiff  was  a  passenger 
on  defendant's  car,  and  the  car  became  de- 
railed, then  the  court  Instructs  you,  while 
proof  of  the  derailment  raises  a  presumption 
of  negligence  against  the  defendant,  yet  de- 
fendant may  rebut  this  presumption  by  show- 
ing that  the  derailment  arose  from  an  unac- 
countable or  unavoidable  accident,  or  an  oc- 
currence which  could  not  have  been  prevented 
by  the  highest  degree  of  care,  foresight,  and 
diligence  of  the  defendant  consistent  with  the 
practical  conduct  of  Its  business  ;  and  If  you 
find  from  the  evidence  that  defendant  has  re- 
butted this  presumption  of  negligence  arising 
from  derailment,  then  It  Is  your  duty  to  find 
In  its  favor."  "(4)  If  you  find  that,  although 
the  car  was  derailed,  yet  the  preponderance 
of  the  evidence  shows  that  at  the  time  and 
place  of  the  derailment  both  car  and  the 
track  were  in  good  order  and  condition,  and 
without  defects  or  imperfections,  and  the 
car  was  not  being  operated  in  a  negligent 
manner,  then  the  presumption  of  negligence 
against  the  defendant  which  arises  from  the 
derailment  of  the  car  would  be  overcome,  and 
it  would  be  your  duty  to  find  for  the  defend- 
ant It  does  not  devolve  upon  the  defendant 
to  show  the  cause  of  the  derailment,  or  to 
explain  It,  further  than  to  show  that  it  was 
not  guilty  of  negligence  which  caused  the  de- 
railment, and  that  it  exercised  the  highest  de- 
gree of  care  for  Its  passengers  consistent 
with  the '  practical  conduct  of  Its  business." 
The  word  "unaccountable"  was  erroneously 
used  in  the  first  instruction.  A  presumption 
arose  from  the  derailment  of  the  car  that  It 
occurred  by  reason  of  the  negligence  of  the 
defendant,  and  this  placed  the  burden  on  the 
defendant,  In  order  to  exculpate  Itself  from 
the  charge  of  negligence,  of  accounting  for 
the  cause  of  the  derailment,  to  the  extent  of 


showing  that  it  occurred  witboat  fault  qr  neg- 
ligence on  the  part  of  Its  servants.  It  was 
not  sufficient,  therefore,  for  the  defendant 
merely  to  show  that  the  derailment  occurred 
from  some  unaccountable  or  Inexplicable 
cause,  for  that  would  not  overcome  the  pre- 
sumption that  It  resulted  from  negligence. 
The  defendant  in  such  a  case  must,  in  or- 
der to  rebut  the  presumption  of  negligence, 
close  up  by  proof  every  avenue  leading  to  a 
reasonable  conclusion  that  it  was  guilty  of 
any  negligence  which  caused  the  injury  com- 
plained of.  3  Hutchinson  on  Carriers,  §1 
1413,  1414;  4  Elliott  on  Railroads,  |  1644. 
We  are  of  the  opinion,  bowever,  that  these 
Instructions,  taken  as  a  whole,  fairly  ex- 
pressed this  view  of  the  law,  and  the  Jury 
must  have  so  Interpreted  them.  The  use  of 
the  objectionable  word  in  the  Instruction 
should  have  been  met  with  a  specific  objec- 
tion, and  not  a  general  one  to  the  whole  in- 
struction. We  find  no  reversible  error  in 
these  Instructions.  Railway  Co.  r.  Bamett. 
65  Ark.  255,  4S  S.  W.  550. 

The  court  also  gave  the  following  Instrac- 
tlons  at  the  request  of  defendant,  the  giving 
of  which  is  assigned  as  error:  "(6)  Ton  are 
Instructed  to  find  in  favor  of  the  defendant 
upon  the  issue  of  fact  whether  the  car  upon 
which  plaintiff  was  riding  was  safe  and  suit- 
able for  the  purpose  used.  The  undisputed 
proof  shows  that  the  defendant  was  not  negli- 
gent In  this  respect  (7)  You  are  instructed 
to  find  in  favor  of  the  defendant  upon  the 
question  of  fact  whether  the  track  furnished 
by  the  defendant  was  safe  and  suitable  for 
the  purpose  for  which  it  was  used.  The  un- 
contradicted proof  shows  that  the  defendant 
was  not  negligent  in  this  respect"  The  in- 
structions were  correct.  The  uncontradicted 
evidence  adduced  by  defendant  established 
the  fact  that  the  derailed  car  was  in  good 
order,  and  was  safe  and  suitable  for  the  pur- 
pose used.  Also  that  the  track  where  the 
derailment  occurred  was  In  safe  condition. 
This  evidence  being  uncontradicted  either  by 
direct  proof  or  by  circumstances,  the  Jury 
would  not  have  been  warranted  In  sustaining 
a  charge  of  negligence  on  either  of  these  two 
grounds.  Therefore  .it  was  proper  for  the 
court  to  so  inform  the  jury,  and  to  thus  elim- 
inate those  two  charges  from  their  considera- 
tion. Though  the  burden  was  cast  upon  the 
defendant  to  exonerate  Itself  from  the  charge 
of  negligence,  the  undisputed  evidence  did  so 
completely  as  to  the  two  charges  mentioned 
in  these  Instructions,  and  the  jury  should 
not  have  been  permitted  to  disregard  It. 
Railway  v.  King,  60  Ark.  439,  61  S.  W.  819 ; 
K.  C.  S.  Ry.  Co.  V.  Lewis,  80  Ark.  896,  97 
S.  W.  66;  St  I*  S.  W.  Ey.  Co.  v.  O'Hare, 
115  S.  W.  942. 

The  Issues  in  the  case  were  fairly  tried, 
and  the  evidence  was  sufficient  to  sustain 
the  verdict 

Affirmed. 
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McKENZIB  y.  NBWIiON. 

(Sopreme  Conrt  of  Arkansas.    March  8,  1909. 
On  Rehearing,  March  29,  1909.)  ° 

1.  MxTNicaPAi.  Co'bpobatioits  (i  604*)— Police 
PowBB— Impounding  of  Animals. 

A  city  erdinance,  empowering  the  chief  of 
police  to  impoond  animals  running  at  large 
within  the  stocic  limits  of  the  city  for  five  days, 
subject  during  that  time  to  be  claimed  by  the 
owner  npon  payment  of  costs  of  taking  up, 
keeping,  and  advertising,  is  a  valid  police  regu- 
lation under  Kirby's  Dig.  §  5450,  empowering 
cities  of  the  first  and  second  class  to  prevent  the 
running  at  large  within  their  corporate  limits 
of  cattle,  etc.,  and  to  restrain  and  impound  them 
when  BO  running  in  violation  of  an  ordinance, 
•nd  section  5151.  prescribing  the  procedure  up- 
on taking  up  such  animals. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1336;    Dea  Dig.  i 

2.  AnncAi.8  a  60»)— "Running  at  Labge"— 
What  CoNSTrroxEs. 

Under  Kirby's  Dig.  {  5450,  animals  are 
"mnninti^  at  lane"  if  they  are  within  the  cor- 
porate limits  of  the  city  without  being  under 
the  control  of  any  one,  regardless  of  whether  or 
not  the  owner  was  at  fault  in  permitting  their 
escape,  or  in  not  making  diligent  search  for 
them. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  tS  154.  155;    Dec.  Dig.  }  50.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  C04-C07.] 

8.  Aniuals  (§  51*)— Impounding  Animals 
AT  Labge— Payment  of  Fees  and  £!xpenseb. 
Under  Kirby's  Dig.  §  5451,  prescribing 
method  of_  procedure  where  animals  running  at 
large  are  impounded  by  city  authorities  by  vir- 
tue of  section  5450,  and  providing  that  if  the 
owner  within  24  hours  after  being  notiiied  ap- 
pears and  claims  the  animal'  it  shall  be  delivered 
to  him,  and  if  he  does  not  that  he  shall  pay  the 
actual  expenses  of  keeping  the  animal,  which 
provisions  must  be  incorporated  in.  any  ordi- 
nance providinp;  for  the  impounding  of  animals 
under  the  sections,  a  person  living  outside  the 
corporate  limits  having  stock  taken  up  under 
such  an  ordinance  has  the  right  to  the  posses- 
sion of  it  upon  demand  made  within  24  hours 
after  notice  without  paying  an  impounding 
fee :  but,  if  demand  be  not  made  until  later,  the 
actual  expenses  of  taking  care  of  the  animal 
prescribed  by  the  ordinance  must  be  paid  t>e- 
lore  recovery  may  be  had. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  166,  169,  ITO;  Dec.  Dig.  i  61.*] 

On  Rehearing. 

4.  BJVIDENCE    (i    10*)— JUDIClAt   NOTICE— OEO- 

GBAPHicAL  Facts. 

The  court  will  take  judicial  notice  that  the 
Arkansas  and  Poteau  rivers  bound  the  city  of 
Ft.  Smith  on  the  west. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  IS;  Dec.  Dig.  f  1©.*] 

5.  Animals  (S  50*)— Stock  Limits— Designa- 
tion. 

The  stock  limits  of  a  city,  set  ont  as  begin- 
ning at  a  point  on  the  Poteau  river,  thence  to 
designated  points  east  and  nortli,  and  thence 
west  to  the  Arkansas  river,  sufficiently  desig- 
nated the  limits  without  continuing  the  bound- 
aries along  the  rivers  to  the  beginning  point 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  {  152 ;   Dec.  Dig.  $  50.*] 


6.  Animals  ({  50*)  —  Establishing  Stock 
Limits  —  SumciENOT  or  Boundabibs. 
The  fact  that  a  city  in  fixing  stock  limits 

included  territory  outside   the  corporate  limits 

would  not  render  the  stock  limits  void  in  so  far 

as  the  district  was  within  the  city. 
[Ed.    Note.— For   other   cases,    see    Animals, 

Cent.  Dig.  f  152;    Dec.  Dig.  i  50.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

Replevin  by  Walter  Newlon  against  Loney 
McKenzle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded  for 
a  new  trial. 

Tbis  is  a  suit  by  appellee  to  replevin  a  cer- 
tain bull  from  appellant,  who  held  the  same 
as  keeper  of  the  pound  In  the  city  of  Ft. 
Smith.  The  bull  was  found  running  at  large 
within  the  stock  limits  as  designated  by  an 
ordinance  of  the  city  of  Ft  Smith.  The  proof 
showed  that  the  animal  was  legally  impound- 
ed. A  section  of  the  ordinance  provided  that 
the  chief  of  police  "shall  cause  to  be  kept 
impouuded  such  animals  seized  for  the  period 
of  five  days  subject  during  that  time  to  be 
claimed  by  the  owner  or  his  agent  upon  the 
payment  •  •  •  of  the  amount  of  all  costs 
incurred  in  taking  up,  keeping  and  advertis- 
ing thereof,  which  shall  be  as  follows:  fifty 
cents  each  for  the  seizure  of  each  and  every 
head  of  cattle,  and  fifty  cents  per  day  for 
the  keeping  of  each  such  animal."  The  bull 
was  put  in  the  pound  Wednesday  afternoon, 
and  there  was  evidence  tending  to  show  that 
the  owner  was  notified  the  next  morning. 
Saturday  morning  following  he  made  demand 
for  the  bull.  The  poundkeeper  refused  to  let 
the  owner  have  the  animal  unless  he  would 
pay  the  charges  for  impounding,  which  were 
placed  at  $1,  and  the  charges  for  feed, 
amounting  to  $1.  The  owner  refused  to  pay 
these  charges.  He  did  not  offer  to  pay  the 
amount  for  the  feed  of  the  animal  while  Im- 
pounded. The  bull  escaped  from  the  pasture 
of  the  owner  where  he  had  been  confined. 
The  owner  did  not  suffer  him  to  run  at  large. 
There  was  evidence  tending  to  show  that  the 
bull  escaped  without  any  fault  on  the  part 
of  the  owner.  The  owner  was  a  farmer  and 
lived  beyond  the  city  limits.  There  was  evi- 
dence tending  to  show  that  he  made  diligent 
search  for  the  animal.  The  court  gave  the 
following  Instructions:  "(1)  Under  the  ordi- 
nance the  chief  of  police,  under  the  direction 
of  the  mayor,  shall  appoint  some  suitable  and 
competent  person  to  seize  and  impound  stock 
found  at  large  within  the  city  limits,  as  des- 
ignated by  the  ordinance.  (2)  The  city  of  Ft 
Smith  has  the  right  to  demand  and  collect 
$1  for  the  seizure  of  each  and  every  head  of 
cattle  found  running  at  large  within  the 
stock  limits,  and  the  city  has  the  right  to 
collect  the  expense  in  taking  care  of  said 
animals  while  in  the  city  pound.  (3)  If  the 
jury  find  from  the  evidence  that  the  plain- 
tiff permitted  the  animal  to  run  at  large,  and 
It  was  found  within  the  stock  limits  of  the 
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■city  of  Ft  Smith,  it  was  the  duty  of  the  de- 
fendant to  impound  it,  and  the  plaintiff  can- 
not recover  unless  he  has  paid  the  pound 
fees.  (4)  If  plaintiff  exercised  ordinary  care 
aod  diligence  in  restraining  the  animal  from 
running  at  large,  but,  without  fault  on  his 
part,  it  escaped,  and  he  made  a  diligent 
search  for  it,  the  animal  cannot  be  said  to 
have  been  running  at  large.  (5)  If  the  pound 
fees  have  not  been  paid,  and  if  the  animal 
was  found  running  at  large  in  the  city  of  Ft. 
Smith,  and  plaintiff  has  not  exercised  ordi- 
nary care  and  diligence  in  restraining  it  from 
running  at  large,  and  through  plaintiff's  fault 
the  animal  escaped,  and  plaintiff  did  not 
make  diligent  search  for  it,  your  verdict 
should  be  for  the  defendant."  Appellant  ob- 
jected to  the  giving  of  the  second,  third,  and 
fourth,  and  duly  excepted  to  the  ruling  of 
the  court  in  overruling  his  objection.  Ap- 
pellant asked,  and  the  court  refused,  the  fol- 
lowing prayer :  "No.  6.  The  defendant,  Lon- 
ey  McKenzie,  is  entitled  to  recover  from 
plaintiff  a  reasonable  amount  for  feeding  and 
taking  care  of  the  bull  while  in  the  city 
pound."  The  appellant  duly  objected  and  ex- 
cepted to  the  court's  ruling.  The  verdict  was 
in  favor  of  appellee.  Judgment  was  entered 
accordingly,  and  this  appeal  was  taken, 

J.  F.  O'Mella,  for  appellant.  T.  S.  Osborne 
and  W.  H.  Dunblazier,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  ordinance  of  the  city  of  Ft  Smith  au- 
thorizing the  impounding  of  the  animals 
therein  enumerated  when  "found  running  at 
large  within  the  city  limits  as  specified"  Is  a 
valid  police  regulation.  Ft.  Smith  v.  Dodson, 
46  Ark.  296,  65  Am.  Rep.  689.  The  legislative 
sanction  for  such  ordinances  is  contained  in 
sections  6450,  5451,  Klrby's  Dig.  This  court, 
in  Benton  v.  Willis,  76  Ark.  443,  88  S.  W. 
1000,  held  that  both  of  these  sections  were  in 
force ;  the  former  giving  In  general  terms  the 
power  to  impound,  and  the  latter  prescribing 
the  method  of  procedure.  Instruction  num- 
bered 4  was  erroneous.  Under  this  instruc- 
tion appellee  could  recover  if  he  exercised  or- 
dinary care  in  restraining  the  animal,  and  if 
the  animal  escaped  without  fault  on  his  part 
and  he  made  diligent  search  for  it  Under 
the  statute  (sections  6450  and  5451)  the  an- 
imals are  "running  at  large"  if  they  are  with- 
in the  corporate  limits,  without  being  un- 
der the  control  of  any  one.  See  Clarendon  v. 
Walker,  72  Ark.  8,  80  S.  W.  883 ;  Benton  v. 
Willis,  76  Ark.  443,  88  8.  W.  1000.  And  the 
city  officers,  designated  for  the  purpose,  are 
authorized,  when  such  is  the  case,  to  im- 
pound them,  regardless  of  whether  or  not  the 
owner  was  at  fault  lu  permitting  their  escape, 
or  In  not  making  diligent  search  for  them 
thereafter. 

We  held  in  Benton  v,  Willis,  supra,  "that 
a  person  living  outside  the  town  limits,  hav- 
ing stock  taken  up  under  the  ordinance,  had 
th(\  right  to  the  possession  of  same  upon  de- 


mand made  within  24  hoars,  witbout  paring 
any  fee  for  impounding  same."  Here  the 
owner,  appellee,  althongh  notified,  did  not 
make  demand  for  his  bull  within  the  24  hours 
prescribed  by  the  statute.  This  must  be  the 
time  under  any  ordinance  within  which  the 
owner  of  animals  impounded  under  authority 
of  sections  6450  and  5451,  supra,  shall  de- 
mand same  before  he  can  recover  without  the 
payment  of  the  actual  expenses  incurred  in 
taking  care  of  them.  The  facts  in  this  case 
made  it  Incumbent  upon  the  owner,  before  he 
could  recover  his  bull,  to  pay  the  actual  ex- 
penses incurred  in  taking  care  of  him.  See 
White  V.  Town  of  Clarksvllle,  75  Ark.  340, 
87  S.  W.  630.  The  officer  could  only  charge 
the  amount  prescribed  by  the  ordinance  "for 
the  keeping"  of  such  animal. 

The  instructions  of  the  court  numbered  2 
and  4  were  erroneous.  No.  5  was  not  object- 
ed to.  The  verdict  was  not  sustained  by  the 
evidence. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  for  now  trial. 

On  Rehearing. 

The  testimony  shows  that  appellee's  bull 
"was  inside  the  stock  limits,  as  defined  by 
the  ordinance,  in  the  north  part  of  the  city." 
The  ordinance  sufficiently  described  the  stock 
limits.  The  starting  point  was  on  Poteau 
river  on  a  line  with  Emma  street  Thence 
the  directions  were  given  according  to  cer- 
tain objects  which  are  designated ;  the  general 
direction  from  the  starting  point  being  first 
east,  thence  north,  thence  west  to  the  Arkan- 
sas river.  As  the  last  call  was  the  Arkansas 
river,  it  was  unnecessary  to  continue  the  de- 
scription by  saying,  "from  the  point  where 
the  line  reaches  the  Arkansas  river,  to  the 
point  of  beginning  in  the  Poteau  river."  The 
court  will  take  judicial  cognizance  of  the 
fact  that  the  Arkansas  and  Poteau  rivers 
bound  the  city  on  the  west.  They  are  nat- 
ural boundaries  that  the  court  will  take  no- 
tice of.  If  the  stock  limits  extended  to  these 
rivers  on  the  western  part  of  the  city.  It 
would  be  wholly  Immaterial  that  the  rivers 
were  beyond  the  corporate  limits,  for  that 
would  only  show  that  the  stock  limits  in  that 
direction  were  at  least  coextensive  with  the 
corporate  limits.  Because  the  council  fixed 
the  stock  limits  to  include  territory  outside 
the  corporate  limits  would  not  render  the 
district  or  "stock  limits"  inside  thereof  void. 
It  is  not  pretended  that  this  bull  was  found 
beyond  the  cor^rate  limits  or  within  the  al- 
leged strip  outside  those  limits.  The  only 
contention  on  this  point  is  that  the  limits  as 
designated  were  void.  We  do  not  think  so. 
The  ordinance  is  a  direction  to  the  officers 
that  they  prevent  certain  animals  from  run- 
ning at  large.  As  to  whether  the  owners  have 
to  pay  the  penalties  for  impounding  depends 
upon  whether  they  have  been  diligent  In 
making  search  after  their  stock  have  escap- 
ed ;  but  the  statute  itself  makes  ample  pro- 
vision for  the  diligence  of  the  owner  lu  the 
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24  hoars  allowed  bim  to  make  deqiand  for 
hlB  animal.    If  he  has  not  made  demand  in 
that  time,  having  been  notified,  be  Is  In  no 
position  to  complain.    He  Is  not  diligent 
Orerruled. 


NATIONAL  SURETY   CO.  ▼.  CX)ATES. 
(Supreme  Comrt  of  Arkansas.    Feb.  22,  1909.) 

JuDOMENT  ({  726*)— Res  Judicata  —  Pbiob 

JUDOKXNT^IsaUES  Detebuined. 

In  a  prior  action  for  breach  of  a  mail 
contract  against  the  contractor  and  his  surety, 
defendants  pleaded  that  the  contractor  bad 
been  induced  to  make  the  contract  by  plaintiff's 
fraudulent  representations,  and  then  pleaded  an 
alteration  of  the  contract  and  later  its  rescis- 
sion. In  addition,  defendants  denied  that  the 
contractor  broke  the  contract,  but  qualified  the 
denial  by  aTerring  that  the  changes  were  made 
therein  by  mutual  consent,  and  denied  that 
plaintiff  by  reason  of  the  contractor's  neglect 
had  been  compelled  to  hire  other  drivers.  Plain- 
tiff songht  to  recover  damages  accruing  from 
April  1,  1904,  to  July  1,  lw)6,  but  a  general 
verdict  was  returned  for  defendants.  Judg- 
ment was  rendered  on  the  verdict,  which  was 
not  appealed  from,  after  which  plaintiff  sued 
to  recover  alleged  damages  accruing  after  July 
1,  1906.  Held,  that  the  alleged  breach  of  the 
original  contract  was  the  gist  of  both  actions, 
and,  the  jury  having  necessarily  found  such 
issue  in  favor  of  defendants,  the  judgment  in 
the  first  action  was  a  bar. 

[Ed.  Note—For  other  cases,  see  Judgment. 
Cent.  Dig.  |  1256;    Dec.  Dig.  |  726.  •] 

Appeal  from  Glrcalt  Court,  Pulaski  Coun- 
ty; Robert  J.  Lea,  Judge. 

Action  by  James  Coatea  against  the  Na- 
tional Surety  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
dismissed. 

Wiley  &  Clayton,  for  appellant  Vaughan 
&  Vaugban,  for  appellee. 

HART,  J.  The  present  suit  was  commenc- 
ed on  the  23d  day  of  April,  1906,  by  James 
Coates  to  recover  for  a  breach  of  a  condition 
of  a  bond  executed  in  his  favor  by  the  Na- 
tional Surety  Company  aa  surety  for  one 
Bishop.  The  surety  company  answered,  and 
later  amended  its  answer  by  interposing  a 
plea  of  res  adjudlcata,  to  which  a  demurrer 
was  sustained.  This  court  held  that  the 
Judgment  sustaining  the  demurrer  was  er- 
roneous and  remanded  the  cause  for  a  new 
trial.  Tlie  opinion  is  reported  In  83  Ark. 
543. 104  S.  W.  219,  in  which  It  was  held  that: 
"According  to  the  allegations  of  this  amend- 
ment (referring  to  the  answer  as  amended), 
the  question  of  the  defendant's  liability  on 
the  contract  of  suretyship  sued  on  was  de- 
termined in  the  former  action  adversely  to 
the  plaintltTs  contention  in  this  case,  and 
therefore  barred  a  recovery." 

On  the  new  trial  In  the  circuit  court,  the 
only  defense  offered  was  a  plea  of  res  adju- 
dicata.  The  evidence  relied  upon  to  sustain 
It  is  the  record  of  a  former  suit  between  the 


same  parties,  which  shows  the  following  state 
of  facts:  On  the  4th  day  of  April,  1902, 
James  Coates  and  J.  W.  Bishop  entered  in- 
to a  written  contract,  whereby  the  latter  ob- 
ligated himself  for  the  period  of  four  years 
from  and  after  July  1,  1902,  to  furnish  the 
teams  and  messengers  to  perform  the  screen 
wagon  mall  service  on  a  certain  route  in  the 
city  of  Little  Rock  for  the  consideration  of 
$158^  per  month.  The  National  Surety  Com- 
pany became  his  surety  In  the  sum  of  $1,000 
for  the  faithful  performance  of  the  contract 
On  March  24,  1903,  Coates  brought  suit  in 
the  Pulaski  circuit  court  against  Bishop  and 
the  National  Surety  Company  on  their  con- 
tract and  bond,  alleging  their  failure  to  per- 
form  said  contract  since  October  1,  1902,  and 
that  he  was  compelled  thereby  to  hire  other 
men,  horses,  etc.,  to  perform  the  same,  and 
to  pay  them  therefor  $183.33. 

The  answer  of  the  defendant  Bishop  was 
filed  on  April  14,  1903,  and  is  in  words  and 
figures  following,  to  wit: 

"For  answer  to  the  complaint  the  defend- 
ant Joseph  W.  Bishop  admits  the  execution 
of  the  contract  of  April  4,  1902,  but  he  says 
that  he  was  Induced  to  make  said  contract  by 
certain  false  and  fraudulent  representations 
made  by  the  plaintiff  and  his  agent,  who  rep- 
resented and  stated  to  the  defendant  that  it 
would  be  necessary  to  make  only  18  trips  per 
day,  and  that  3  horses  would  be  all  that 
would  be  necessary  to  do  the  work,  when  in 
fact  the  number  of  trips  on  this  route  was  24, 
and  it  was  essential  to  have  6  horses  to  do 
the  work,  and  this  defendant  contracted  to 
make  18  trips  per  day.  The  defendant  Bish- 
op lived  about  20  miles  in  the  country  and 
had  little  knowledge  of  the  work,  and,  on  the 
contrary,  the  plaintiff  and  his  agent  one 
Catching,  were  perfectly  familiar  with  the 
routes  and  what  was  required  in  the  way  of 
horses  and  the  number  of  trips,  and  the 
plaintiff  and  his  agent.  In  making  the  state- 
ments above  mentioned,  knew  that  these 
statements  were  false;  whereas,  the  defend- 
ant Bishop  relied  upon  them  to  state  to  him 
the  facts,  and  they  knew  that  the  defendant 
Bishop  relied  upon  them  as  to  these  facts. 
The  defendant  Bishop,  supposing  that  only  3 
horses  would  be  needed  to  do  the  work,  and 
that  there  were  not  more  than  18  trips,  made 
his  bid  and  entered  into  the  contract  sued  on 
with  reference  to  the  expense  and  labor 
whidi  this  would  entail  In  making  18  trips 
per  day,  and  the  compensation  which  the  con- 
tract sued  on  specified  was  not  enough  to  pay 
the  expenses  and  leave  him  any  remunera- 
tion for  his  labor  and  services,  and  if  the  de- 
fendant Bishop  had  known  the  facts  and  the 
number  of  horses  it  would  require,  and  the 
number  of  trips  to  be  made,  he  would  not 
have  entered  Into  the  contract  and  the  plaln- 
titr  knew  this  when  the  contract  was  made. 

"For  a  further  defense,  this  defendant  re- 
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Iterating  all  tbe  allegations  In  the  foregoing 
paragraph,  sajs  that  after  the  contract  had 
been  made,  and  its  execution  entered  Into,  to 

wit,  on  or  about  the day  of  September, 

1902,  this  defendant  having  learned  by  ac- 
tual experience  that  the  statements  made  to 
him,  and  which  induced  him  to  enter  Into 
the  contract,  were  false,  made  complaint  to 
the  plaintiff  and  his  agent,  and  It  was  then 
and  there  agreed  between  this  defendant  and 
the  plaintiff  that.  Instead  of  $158  per  month, 
the  plaintiff  should  pay  to  the  defendant 
$166.66  per  month,  and  that  this  amount 
should  be  taken  as  the  true  amount  from  the 
first  day  the  work  was  undertaken,  to  wit, 
on  the  ist  day  of  July,  1902,  and  under  this 
agreement  this  defendant  proceeded  to  carry 
out  the  contract  and  to  perform  the  work  and 
furnish  the  teams  required,  and  the  plaintiff 
paid  him  the  sum  of  $166.66  for  each  month 
from  the  1st  day  of  July,  1902.  And  after- 
wards, to  wit,  the  day  of  October, 

1902,  It  was  further  agreed  by  and  between 
the  plaintiff  and  this  defendant  that  tbe 
amount  of  $166.66  was  not  enough  to  pay  for 
the  serrlces  required  at  the  hands  of  this  de- 
fendant under  said  contract,  and  as  extra 
trips  had  been  added,  the  plaintiff  and  this 
defendant  then  and  there  rescinded  the  con- 
tract sued  on,  and  the  plaintiff  then  and 
there  agreed  with  this  defendant  that,  if  the 
defendant  would  do  the  work  required,  be 
would  pay  to  this  defendant  the  sum  of  $183 
per  month,  and  it  was  further  agreed  be- 
tween the  plaintiff  and  this  defendant  that 
one  Peters  should  become  a  partner  of  this 
defendant,  and  that  thereafter  the  work 
should  be  done  by  this  defendant  and  Peters 
as  partners,  and  that  each  of  them  should 
furnish  the  same  number  of  horses  and  per- 
form the  same  amount  of  services,  and  'that 
the  compensation  should  be  divided  equally 
between  them,  and  from  that  time  on  they, 
as  partners,  performed  the  services  for  the 
plaintiff,  and  the  plaintiff  paid  them  $183  per 
month,  and  they  continued  to  carry  the  mails 
and  carry  out  the  contract  until  on  or  about 
IXecember  26,  1902,  at  which  time  it  was  mu- 
tually agreed  by  and  between  the  plaintiff 
and  this  defendant  and  Peters  that  the  con- 
tract which  had  been  existing  between  the 
plaintiff  and  this  defendant  and  Peters  up 
to  that  time  should  be  rescinded,  and  that 
the  partnership  between  this  defendant  and 
Peters  should  be  dissolved,  and  that  Coates 
should  make  a  new  contract  with  Peters  and 
one  Gray,  which  he  did  then  and  there  make, 
and  by  which  contract  Peters  and  Gray 
agreed  that  they  would  carry  the  mail  and 
perform  all  the  work  that  this  defendant  had 
originally  undertaken  to  do,  and  that  plain- 
tiff should  pay  Peters  and  Gray  the  sum  of 
$183  per  month,  and  this  defendant  should 
thereby  and  thereafter  be  released  from  any 
further  obligation  to  carry  tbe  mall,  and 
from  any  and  all  liability  under  said  con- 
tract   And  the  said  Peters  and  Gray,  In  pur- 


suance of  this  contract  so  made  on  December 
26th,  proceeded  on  January  1,  1903,  to  carry 
the  malls  on  said  route  No.  447002,  and  they 
have  even  since  continued  to  do  so,  and  there- 
fore this  defendant  says  that  be  is  not  liable 
to  the  plaintiff  In  any  sum  whatever. 

''The  defendant  denies  that  he  broke  bis 
contract  with  the  plaintiff  on  October  1, 1902, 
or  at  any  other  time,  but  states  that  the 
changes  made  in  the  said  contract  were  made 
by  mutual  agreement  of  all  parties  concern- 
ed. He  denies  that  plaintiff,  by  reason  of 
neglect  of  duty  of  the  defendant  or  his  driv- 
ers and  messengers,  was  ever  compelled  to 
hire  other  drivers  and  messengers  and  pay 
them  an  advance  In  salary  to  what  he  (Bish- 
op) was  then  receiving,  but  states  that  he 
(Bishop)  kept  sufficient  drivers  and  messen- 
gers to  do  the  work  required  of  him.  Where- 
fore he  asks  to  be  dismissed,  with  the  rea- 
sonable costs  in  his  behalf  expended. 

"And  on  April  15, 1903,  the  defendant  sure- 
ty company  filed  Its  answer  to  the  complaint 
in  that  suit ;  its  answer  being  in  words  and 
figures  following :  Comes  the  defendant.  Na- 
tional Surety  Company,  and  for  separate  an- 
swer to  the  complaint  says  that  they  adopt 
the  answer  of  the  defendant  Bishop,  and 
make  all  the  denials  and  allegations  thereof 
a  part  and  parcel  of  this  answer  as  if  set 
out  at  length  herein,  and  they  further  say 
that  they  were  not  consulted  with  reference 
to,  or  notified  of  the  change  made  in  tbe  con- 
tract  on   September  ,   1902,   or   that 

made  In  October,  1902,  and  that,  by  reason 
of  this  change  in  the  contract  and  want  of 
notice  to  them,  this  defendant  was  released 
from  any  further  liability  on  this  bond.  For 
a  further  defense,  this  defendant  says  that  on 
December  26,  1902,  the  defendant  Bishop,  by 
agreement  with  the  plaintiff,  rescinded  the 
contract  which  had  been  made  with  defend- 
ant Bishop,  and  it  was  expressly  agreed  by 
and  between  the  plaintiff,  tbe  defendant 
Bishop,  and  this  defendant,  that  Bishop 
should  be,  and  he  was,  released  from  all  fur- 
ther obligation,  and  that  this  defendant 
should  no  longer  be  liable  on  this  bond  for 
any  amount  whatever,  and  therefore  this 
defendant  says  that  its  obligation  on  the 
bond  sued  on  was  discharged  and  released  by 
mutual  agreement  of  all  parties." 

The  Issues  thus  raised  by  the  pleadings 
were  tried  before  a  Jury,  who,  after  hearing 
the  evidence  and  the  instructions  of  the 
court,  returned  a  general  verdict  In  favor  of 
the  defendants.  Judgment  was  entered  ac- 
cordingly on  the  24th  day  of  March,  1904. 

J.  W.  Bishop,  for  the  defendant,  testified 
as  follows:  "I  was  present  at  the  first  trial, 
and  testified  that  there  were  changes  made 
in  tbe  contract,  and  that  I  complained  to 
Judge  Coates  that  I  was  not  getting  enough, 
that  he  made  the  change,  and  gave  me  a  lit- 
tle more  money.  I  introduced  three  or  four 
other  witnesses  on  the  same  subject  I  also 
testified  to  giving  up  the  contract"    There- 
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upon  the  plaintiff  introduced  the  following 
evidence:    James  Coates:    "I  was  tUe  plain- 
tiff In  tbe  first  suit,  and  am  plaintiff  In  ttiia 
suit    I  testified  in  regard  to  my  claim  tbat 
Bishop  took  a  contract  to  carry  the  mail 
from   April  1,   19Q2,  to  April  1,   1906,   and 
about  the  middle  of   September,   1902,   he 
gave  me  notice  that  he  would  quit  the  serv- 
ices at  the  end  of  that  month,  and  on  the 
20th  of  that  month  I  notified  the  surety 
company.    The  1st  of  October,  1902,  be  told 
me  be  bad  quit,  and  went  borne  and  never 
returned  to  the  work,  and  I  was  compelled 
to  keep  tbe  malls  going,  and  I  employed  oth- 
ers to  complete  the  work.     Q.  For  what 
damage  did  you  sue  in  that  case?    A.  For 
the  damages  I  had  sustained  from  July  1, 
1902,  to  April  1,  1904,  the  date  of  the  judg- 
ment.   I  testified  I  was  damaged  in  the  sum 
of  $1,000  between  those  dates.     There  was 
no  fraud  in  the  making  of  the  contract    Q. 
Why  did  you  bring  the  present  suit?    A.  To 
recover  damages  tbat  accrued  from  April  1, 
1904,  to  July  1,  1906.    The  first  complaint  I 
remember  bis  making,  about  wanting  an  in- 
crease   of    compensation,    was    in    August, 
1902."    On  this  evidence,  the  court  sitting  as 
a  Jury,  found  in  favor  of  the  plaintiff  for 
$1,000,  and  rendered  judgment  in  bis  favor 
against  the  defendant  for  that  amount    The 
defendant  properly  saved  its  exceptions,  and 
has  duly  prosecuted  an  appeal  to  this  court 
There  Is  but  one  question  in  the  appeal, 
and  tbat  is:    Should  the  plea  of  res  adjudi- 
cata    have    been    sustained?     Counsel    for 
Coates  urge  that  one  of  tbe  defenses  to  tbe 
first  suit  was  a  denial  that  Coates  was  dam- 
aged, and  that  tbe  verdict  being  general, 
and  not  special,  the  jury  might  have  believ- 
ed tbat  the  evidence  of  damage  to  the  plain- 
tiff was  not  sufficient  to  warrant  a  finding 
in  his  behalf.    To  sustain  their  contention, 
they  point  to  tbe  paragraph  of  the  answer, 
which  is  as  follows:    "The  defendant  denies 
that  he  broke  bis  contract  with  the  plaintiff 
on  October  1,  1902,  or  at  any  other  time,  but 
states  tbat  the  changes  made  in  the  said 
contract  were  made  by  mutual  agreement  of 
all  parties  concerned.    He  denies  that  plain- 
tiff, by  reason  of  neglect  of  duty  of  tbe  de- 
fendant or  bis  drivers  and  messengers,  was 
ever  compelled   to   hire   other   drivers   and 
messengers  and  pay  them  an  advance  in  sal- 
ary Jo  what  he  (Bishop)  was  then  receiving, 
hut  states  that  he  (Bishop)  kept  sufficient 
drivers  and  messengers  to  do  ,the  work  re- 
quired of  him."    In  tbe  first  paragraph  of 
tbe  answer,  tbe  defendants  claim  that  they 
were  Induced  to  enter  into  tbe  contract  by 
certain  false  and  fraudulent  representations 
on  the  part  of  tbe  plaintiff.     In  the  next 
paragraph,  they  plead  an  alteration  of  the 
contract  In  September,  1902,  and  then  that 
it  was  rescinded  In  December,  1902.    Then 
follows  the  clause  relied  upon  by  counsel 
(or  Coates.     Trap,  in  the  last  paragraph, 
they  deny  tbat  Bishop  broke  tbe  contract; 


but  in  tbe  same  sentence  this  is  qualified  by 
the  averment  tbat  changes  were  made  in  the 
contract  by  mutual  consent,  and  immediate- 
ly follows  the  denial  that  Coates  by  reason 
of  their  neglect  of  duty  was  compelled  to 
hire  other  drivers,  etc.,  thus  showing  that 
they  did  not  mean  to  deny  that  they  had  not 
complied  with  tbe  contract  as  originally  exe- 
cuted, and  that  Coates  did  not  suffer  any 
damage,  but  they  were  only  intending  to 
justify  their  nonperformance  of  it  on  the 
ground  that  it  had  been  changed  by  mutual 
consent  This  denial  must  be  read  in  con- 
nection with  the  rest  of  tbe  answer,  and  tbe 
answer  construed  as  a  whole;  and,  when  so 
read  and  construed,  it  is  manifest  tbat  tbe 
answer  does  not  deny  that  if  there  was  a 
breach  of  the  contract,  as  alleged  by  Coates, 
be  did  not  suffer  any  damages,  and  for  this 
reason  should  not  recover. 

An  alleged  breach  of  the  original  contract 
was  tbe  foundation  of  the  first  suit,  as  well 
as  of  the  present  action.  The  defendants 
admitted  their  failure  to  perform  the  con- 
tract, and  sought  to  justify  their  action  in 
this  respect  by  an  averment  tbat  Coates, 
recognizing  the  inadequacy  of  Bishop's  com- 
pensation for  his  services,  agreed  to  and  did 
pay  Bishop  $1GC.66  per  month,  that  later  on 
this  amount  was  raised  to  $183.33,  that  still 
later  other  parties  were  substituted  in  the 
place  of  Bishop  and  were  paid  $183.33  per 
month  for  their  services,  and  that  thereafter 
Bishop  was  released  from  any  further  obli- 
gations under  the  contract  Thus  it  will  be 
seen  tbat  the  particular  matter  in  issue  was 
whether  or  not  there  bad  been  a  breach  of 
the  contract,  and  the  verdict  In  the  suit 
could  not  have  been  rendered  without  decid- 
ing this  question.  If  the  jury  had  deter- 
mined that  issue  in  favor  of  Coates,  It  nec- 
essarily follows  that  some  damage  must 
have  resulted,  and  they  would  have  found 
in  bis  favor,  for  tbe  averments  of  tbe  an- 
swer would  have  been  express  and  explicit 
admissions  of  tbe  amount  of  damages  be 
had  suffered;  but  the  verdict  was  for  the 
defendants.  Judgment  was  entered  upon  it 
and  no  appeal  was  taken.  Therefore  tbe 
jury  actually  and  necessarily  found  that 
there  was  no  breach  of  the  contract,  and 
tbat  their  verdict  could  not  have  been  bas- 
ed upon  a  finding  that  there  was  a  breach 
of  the  contract  but  that  no  damage  had 
been  suffered  by  Coates.  In  the  opinion  in 
this  case  on  the  former  appeal,  the  court 
held  that  according  to  the  allegations  of 
the  amendment  to  the  answer,  the  question 
of  the  defendant's  liability  on  the  contract 
of  suretyship  sued  on  was  determined  ad- 
versely to  the  contention  of  Coates  in  this 
case;  and,  having  determined  that  the  alle- 
gations have  been  established  by  the  undis- 
puted evidence,  we  must  conclude  that  the 
judgment  in  that  case  is  a  bar  to  tbe  present 
suit 

Judgment  reversed,  and  cause  dismissed. 
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et  al. 
(Supreme  Court  of  Arkansas.    March  8,  1909.) 

1.  Shebiffs  and  Constables  (I  90*)— Liabil- 
iTT— Failuke  to  Levt  Execution  at  Com- 
uoN  Law. 

At  common  law  an  officer  was  bound  to 
levy  execution  on  defendant's  property,  wheth- 
er claimed  by  third  persons  or  not,  and  must 
show  that  the  property  was  exempt  to  excuse 
a  failure  to  lev^,  nor  could  he  require  a  bond 
for  indemnity  in  case  the  property  was  ac- 
tually owned  by  another,  but  by  statute  and 
the  practice  of  the  courts,  he  may  refuse  to 
levy,  unless  indemnity  is  given,  whenever  a 
third  party  actually  claims  the  property,  or 
the  circumstances  justify  a  prudent  person  in 
apprehending  litigation. 

[Eld.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig;  §  130 ;   Dec.  Dig.  {  90.*] 

2.  Shebiffs  and  Constables  (J  90*)— Lia- 
bilities—Failure  TO  Levy  Execution. 

Under  Kirby's  Dig.  $  3246,  providing  that, 
if  an  officer  doubts  whether  property  is  sub- 
ject to  execution,  he  may  require  plaintiff  to 
give  an  indemnity  bond,  and  section  3247,  per- 
mitting him  to  refuse  to  levy  execution  if  such 
bond  IS  not  given,  an  officer  cannot  arbitrarily 
refuse  to  levy  execution  unless  an  indemnity 
bond  is  given,  but  must  have  a  bona  fide  doubt 
as  to  wnether  the  property  is  subject  to  ex- 
ecution, based  upon  a  claim  actually  made  to 
the  property,  or  on  circumstances  justifying  a 
prudent  person  in  apprehending  litigation. 

lEd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  }  130 ;  Dec  Dig.  g  90.*] 
8.  Shebiffs  and  Constables  CS  168*)— Lia- 
bilities —  Actions  —  Pleadino  —  Suffi- 
ciency OF  Complaint. 

Allegations  that  plaintiff  recovered  certain 
Judgments  on  which  executions  were  issued  and 
delivered  to  a  constable,  who  levied  on  the  debt- 
or's goods  and  advertised  them  for  sale,  but  aft- 
erwards neglected  to  sell  the  goods,  and  that  the 
debtor  thereafter  became  insolvent,  whereby 
plaintiff  lost  his  debt,  sufficiently  alleged  a  cause 
of  action  against  the  constable  and  his  sure- 
ties, under  Kirby's  Dig.  8  3286,  making  an  of- 
ficer who  neglects  or  refuses  to  sell  property 
levied  on  liable  for  the  amount  specified  in  the 
execution,  or  sufficiently  alleged  a  common-law 
liability  for  actual  damages  caused  by  negli- 
gence or  refusal  to  levy  execution. 

[EH.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  g  39S;  Dec.  Dig.  g  168.*] 

4.  Sheriffs  and  Constables  (g  106*)- Penal 
Statutes— Officer's  Liability  for  Fail- 
ure to  Levy. 

Kirby's  Dig.  i  3286,  making  an  officer  liable 
in  the  amount  specified  in  the  execution  for  his 
neglect  or  refusal  to  sell  property  levied  upon, 
is  highly  i>enal,  and  should  not  be  ext(<nded  to 
cases  not  within  its  plain  meaning. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  g  106.*] 

6.  Sheriffs  and  Constables  (g  106*)— Lia- 
bility—Failure  to  Levy  Execution. 
Construing  the  statute  strictly,  a  constable 
and  his  sureties  would  not  be  liable  under  Kir- 
by's Dig.  g  3286,  making  an  officer  liable  in  the 
amount  specified,   in  the  execution  for  neglect 
or  refusal  to  sell  property  levied  upon,  where 
a  constable,   after  reiusiug   to  make   the  sale, 
readvertised  goods  under  the  execution  for  sale 
within  the  life  of  the  execution,  and  the  goods 
were  seized  before  that  time  under  bankruptcy 
proceedings  instituted  by  the  execution  debtor. 
[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  g  175;  Dec.  Dig.  1 106.*] 


Appeal  from  Circuit  Court,  Union  County; 
G.  W.  Hays,  Judge. 

Action  by  the  Mayfleld  Woolen  Mills 
against  W.  S.  Lewis  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded  for  new  trial. 

R.  6.  Harper  aod  Thornton  &  Thornton, 
for  appellant. 

FRAUENTHAL,  J.  The  appellant,  who 
was  the  plaintiff  below,  instituted  this  suit 
against  the  appellees,  and  in  its  complaint 
alleged  that  W.  S.  Lewis,  one  of  the  defend- 
ants, was  constable  of  Leplle  township  In 
Union  county,  and  that  the  other  def^dants 
were  sureties  upon  his  official  bond,  that  the 
plaintiff  had  recovered  two  several  Judg- 
ments, before  the  Justice  of  the  peace  of  the 
above  township,  against  Tucker  and  Woods, 
aggregating  $507,  and  that  on  the  4th  and 
6th  days  of  May,  1905,  executions  were  duly 
issued  upon  said  judgments  against  the  prop- 
erty of  said  Tucker  and  Woods,  and  were 
directed  and  delivered  to  said  Lewis  as  such 
constable  In  manner  prescribed  by  law;  that 
on  May  8,  1905,  said  Lewis  as  such  constable, 
and  by  virtue  of  said  executions,  levied  the 
same  npon  the  goods  and  chattels  of  the  de- 
fendant in  said  executions  of  the  value  of 
$981.01,  and  advertised  same  for  sale  on  May 
20,  1905,  but  that  the  constable  thereafter 
neglected  to  sell  the  goods  so  levied  on,  or 
any  part  thereof;  that  the  defendants  in  the 
execution  became  thereafter  wholly  Insol- 
vent; and  that,  by  reason  of  the  negligence 
of  said  constable,  the  plaintiff  lost  its  debt. 
And  the  plaintiff  asked  for  judgment  for  the 
f507,  and  interest  and  10  per  cent  damages. 
The  defendants  admitted  In  their  answer 
that  the  judgments  were  recovered  in  favor 
of  plaintiff,  but  denied  that  the  executions 
issued  thereon  were  delivered  to  the  defend- 
ant Lewis.  They  alleged  that  the  executions 
were  delivered  to  one  Baker,  who  was  not  the 
deputy  of  the  constable,  that  when  said  Lew- 
Is,  constable,  was  notified  of  the  issuance 
and  levy  of  said  executions,  and  before  the 
time  set  for  the  sale  of  the  goods  levied  on, 
he  doubted  whether  the  same  was  subject  to 
execution,  and  gave  notice  to  the  attorney 
of  plaintiff,  and  demanded  an  indemnifying 
bond,  which  was  refused,  and  that  for  this 
reason  Lewis  refused  to  sell  the  property 
levied  on  under  the  executions.  They  denied 
that  plaintiff  lost  its  debt  by  reason  of  the 
failure  of  the  constable  to  sell  the  property; 
but  alleged  that  the  defendant  In  the  exe- 
cution was  preparing  to  file  a  voluntary  peti- 
tion in  bankruptcy,  which  he  at  once  did, 
and  that  the  above  goods  were  taken  charge 
of  and  administered  under  said  bankruptcy 
proceedings,  and  that  in  said  bankruptcy  pro- 
ceedings the  debt  of  plaintiff  was  proven  and 
allowed,  and  thereunder  plaintiff  received  lt» 
pro  rata  of  the  proceeds  of  said  bankrupt's 
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estate.  Upon  a  trial  of  the  case  a  verdict 
was  rendered  in  favor  of  the  defendants,  and 
from  the  Judgment  given  thereon  the  plaintiff 
appealed. 

In  the  trial  of  the  cause  below  the  only  Is- 
sue that  appears  to  have  been  presented  by 
the  Instructions,  and  the  only  Issue  that 
appears  to  have  been  attempted  to  be  fully 
developed  by  the  evidence,  was  the  one  set 
out  in  that  part  of  the  answer  which  alleged 
that,  before  the  time  set  for  the  sale  of  the 
goods  levied  upon,  the  constable,  doubting 
whether  same  was  subject  to  execiltlon,  de- 
manded an  indemnifying  bond,  and,  the  giv- 
ing of  this  bond  by  plaintiff  being  refused, 
the  constable  refused  to  sell  the  property 
under  the  executions  for  that  reason.  The 
evidence  tended  to  prove  that  the  executions 
were  issued  upon  the  Judgments  in  favor  of 
plaintiff,  as  set  out  in  the  complaint,  and 
were  delivered  to  one  Baker,  as  deputy  con- 
stable of  Lewis,  and  that  Baker  was  the 
deputy  of  the  constable,  Lewis,  that  on  May 
8,  1905,  the  said  deputy  constable  levied  said 
executions  upon  a  stock  of  goods  of  the  value 
of  $981.01  as  the  property  of  C.  B.  Wood, 
one  of  the  defendants  in  said  executions,  and 
that  he  duly  advertised  the  sale  of  the  goods 
thereunder  for  May  20,  1905.  The  constable, 
Lewis,  testified  that  on  May  17,  1905,  he 
learned,  of  the  issuance  and  levy  of  the  exe- 
cutions by  his  deputy,  and  the  advertised 
sale  thereunder,  and  that  on  that  day  he  de- 
manded from  the  attorney  of  plaintiff  an  in- 
demnifying bond  before  he  would  proceed 
with  the  sale,  and  again  demanded  this  bond 
on  Hay  20,  1905,  and  because  a  sufficient 
indemnifying  bond  was  not  given  him  by 
the  plaintiff  or  its  attorney  is  the  reason  why 
he  refused  to  make  the  sale  under  the  execu- 
tions. He  also  stated  that  the  reason  why  he 
demanded  the  giving  of  an  indemnifying  bond 
was  that  he  demanded  such  bond  in  all  cases 
of  making  levy  and  sale  under  execution,  and 
also  "because  he  heard  that  the  defendant  in 
the  execution  was  going  Into  bankruptcy.  He 
also  stated  that  he  thought  the  goods  be- 
longed to  Mrs.  Woods,  but  In  the  same  con- 
nection he  testified  that  she  was  not  claim- 
ing, and  did  not  claim,  the  goods,  and  other 
evidence  tended  to  prove  that  she  never  did, 
at  any  time,  claim  to  own  the  goods.  No 
other  reason  was  given  for  the  demand  by 
the  constable  for  the  Indemnifying  bond.  The 
evidence  tended  to  prove  that  prior  to  May 
20th  an  indemnifying  bond  was  given  to  the 
deputy  constable,  and  that  the  surety  thereon 
was  the  attorney  of  plaintiff;  that  on  the 
day  advertised  for  the  sale  of  the  goods  un- 
der the  execution  the  constable  notified  the 
attorney  that  the  bond  was  not  sufficient, 
and  another  indemnifying  bond  would  have 
to  be  given.  This  was  not  done,  and  the 
constable  refused  to  make  sale  of  the  goods. 

The  following  are  all  the  instructions  that 
were  requested  by  the  defendants,  and  they 
were  given  by  the  court:  "(1)  The  court  In- 
•tmcts  the  Jory  that  an  officer  who  levied  an 


execution,  or  Is  required  to  levy  an  execution, 
on  personal  property,  and  doubts  whether  it 
is  subject  to  execution,  may  give  the  plain- 
tiff in  said  execution,  or  his  attorney  or 
agent,  notice  that  an  Indemnifying  bond  is 
required.  Bond  may  therefore  be  given  by  or 
for  the  plaintiff,  with  one  or  more  sufficient 
sureties,  to  be  approved  by  the  officers,  to  the- 
effect  that  obligors  therein  will  Indemnify 
him  against  the  damage  he  may  sustain  in 
consequence  of  the  seizure  or  sale  of  the  prop- 
erty, and  will  pay  to  any  claimant  thereof 
the  damage  he  may  sustain  in  consequence- 
of  the  seizure  or  sale,  and  will  warrant  to 
any  purchaser  of  the  property  such  estate  or 
interest  therein  as  is  sued  on,  the  officer 
thereupon  shall  proceed  to  subject  the  prop- 
erty to  the  execution,  and  shall  return  the  in- 
demnifying bond  to  the  court  from  which  It 
Is  issued.  (2)  Tile  court  Instructs  the  Jury, 
if  the  bond  mentioned  in  the  first  instruction 
is  not  given,  the  officer  may  refuse  to  levy  the 
execution,  or  if  it  had  been  levied,  and  the 
bond  is  not  given  in  a  reasonable  time  after 
It  Is  required  by  the  officer,  the  officer  may 
restore  the  property  to  the  person  from  whose- 
possession  It  was  taken,  and  the  levy  shall 
stand  discharged.  (3)  The  court  Instructs 
the  Jury  that.  If  they  find  a  bond  was  de- 
manded by  the  officer,  and  bond  was  furnish- 
ed, signed  by  the  plaintiff  and  its  attorney, 
yet  if  you  further  find  from  the  evidence  that 
the  defendant,  in  the  reasonable  execution  of 
his  official  duty,  believed  the  bond  insuffi- 
cient, and  so  notified  the  plaintifTs  attorney, 
and  on  account  of  said  bond  being  insufficient 
refused  to  sell,  then,  and  In  that  event,  you 
are  instructed  that  the  defendant  had  the 
right  to  refuse  to  sell,  and  your  verdict  must 
be  for  the  defendant."  The  plaintiff  request- 
ed that  the  court  give  the  following  instruc- 
tion to  the  Jury,  which  was  refused:  "The 
Jury  are  Instructed  that  an  officer,  called  up- 
on to  levy  an  execution,  or  to  make  a  sale 
under  a  levy  already  made,  cannot  arbi- 
trarily demand  an  indemnifying  bond;  and, 
if  you  find  from  the  evidence  in  ttiis  case 
that  the  property  levied  on  was  the  property 
of  the  defendant  in  the  execution,  and  was 
not  exempt  under  the  exemption  laws  of  this 
state,  and  that  no  other  person  was  claiming 
the  same,  nor  setting  up  any  title  thereto,  but 
that  the  defendant  in  the  execution,  C.  B. 
Wood,  was  then  present  and  admitting  the 
property  to  be  his  own,  and  that  the  only 
reason  that  the  defendant  Lewis  had  for  de- 
manding an  indemnifying  bond  was  that  he 
had  heard  that  the  defendant  In  the  execu- 
tion was  contemplating  filing  a  petition  in 
bankruptcy,  and  that  he  thought  that  some 
of  the  property  might  belong  to  the  defend- 
ant's wife,  although  he  had  never  heard  any 
one  say  so,  and  that  she  was  not  claiming  the 
same,  then,  under  the  law,  said  Lewis,  had 
no  right  to  demand  of  plaintiff  an  indemnify- 
ing bond." 

The  question  thus  presented  for  determina- 
tion is,  What  Is  a  proper  case  in  which  aa 
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officer  can  demand  Indemnity  for  levying  an 
execution  upon  property,  or  for  making  sale 
tliereof  under  sucli  execution?  In  order  to 
arrive  at  a  proper  solution  of  tills  question  it 
Is  well  to  examine  wbat  is  the  duty  and  re- 
sponsibility of  such  an  officer  under  the  com- 
mon law  wben  he  receives  an  execution,  and 
to  what  extent  that  duty  and  responsibility 
has  been  modified  or  relaxed  by  the  practice 
of  our  courts  or  the  statutes  of  our  state. 
By  the  common  law  It  Is  the  first  duty  of 
such  an  officer,  after  he  receives  an  execution, 
to  make  reasonable  effort  and  inquiry  to  as- 
certain whether  the  defendant  in  the  execu- 
tion has  any  property  in  his  township  or 
county  subject  to  levy;  and,  if  he  finds  any 
such  property  In  the  possession  of  the  de- 
fendant. It  is  his  duty  to  levy  the  execution 
thereon,  and  It  was  bis  duty  to  make  such 
levy  whether  the  property  was  claimed  by  a 
third  person  or  not  It  devolved  upon  the 
officer,  under  the  common  law,  to  show  that 
such  property  was  not  subject  to  execution. 
If  he  failed  to  make  the  levy.  On  the  other 
hand.  If  he  made  the  levy,  and  the  property 
actually  belonged  to  a  third  person,  he  be- 
came liable  to  the  true  owner  for  trespass  or 
conversion.  In  this  dilemma  he  could  not, 
under  the  common  law,  demand  indemnity 
from  the  plaintlfF  even  though  the  third  per- 
son asserted  his  title  to  the  property  in  the 
most  solemn  manner.  In  the  performance  of 
his  duty  the  officer  was  thus  required  to  act 
at  his  peril.  But  this  embarrassing  position 
of  such  otRcer  has  been  greatly  modified,  and 
his  responsibility  relaxed,  both  by  the  prac- 
tice of  the  courts  and  the  statutes  of  the  vari- 
ous states.  By  the  English  practice  the  offi- 
cer was  permitted  to  show  to  the  court  Issu- 
ing the  writ  that  disputes  in  reference  to  the 
title  to  the  property  existed,  and  it  was  then 
discretionary  with  the  court  to  interpose  its 
protection ;  and  this  discretion  seems  always 
to  have  been  exercised  In  his  favor  whenever 
It  appeared  that  doubts  In  regard  to  the  title 
to  the  property  were  reasonable,  and  the  of- 
ficer acted  In  good  faith.  And  therefore  it 
permitted  the  officer  to  obtain  indemnity  in 
cases  where  the  title  was  involved  in  sub- 
stantial doubt 

In  many  of  the  states  it  is  provided  by 
statute  under  what  circumstances  an  officer 
may  demand  a  bond  of  indemnity.  And  the 
general  effect  of  these  statutory  provisions, 
and  the  practice  of  the  courts,  is  that  where 
reasonable  doubt  exists,  either  with  respect 
to  the  title  or  to  the  defendant's  right  to  hold 
the  property  as  exempt  from  execution,  the 
officer  may  demand  indemnity  by  the  plain- 
tiff, and  upon  his  failure  or  refusal  to  give 
same,  the  officer  is  warranted  in  not  seizing 
or  not  holding  the  property.  But  a  mere 
suspicion  or  rumor  that  the  property  was  not 
subject  to  seizure,  it  is  held,  in  a  great  ma- 
jority of  the  states,  will  not  excuse  the  of- 
ficer In  his  failure  or  refusal  to  make  a  sei- 
zure, if  the  property  is  in  fact  subject  to  the 
execution.    25  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 


692,  693;  2  Freeman  on  Executions,  H  254, 
274a,  275;  Whltsett  v.  Slater,  23  Ala.  626: 
Marshall  v.  Simpson,  13  La.  Ann.  437 ;  Parks 
V.  Alexandria,  29  N.  O.  412.  So  that,  in  the 
absence  of  statutory  provision  giving  in  detail 
the  circumstances  under  which  Indemnity 
could  be  demanded  by  the  officer,  a  reason- 
able rule  was  established.  That  rule  prescrib- 
ed that  the  officer  could  not  refuse  to  execute 
every  final  process  without  indemnity.  On 
the  other  hand,  the  officer  should  not  be  re- 
stricted to  cases  wherei  the  opposing  or  in- 
volved claim  was  obviously  formidable.  The 
officer  is  entitled  to  his  indemnity  "whenever 
a  claim  is  actually  made  or  such  circumstan- 
ces exist  as  might  well  justify  a  prudent  per- 
son In  apprehending  litigation."  Murfree  on 
Sheriffs,  §1  819,  620. 

Section  3246,  KIrby's  Dig.,  provides:  "If 
an  officer  who  levies  or  Is  required  to  levy 
an  execution  upon  personal  property,  doubts 
whether  it  Is  subject  to  execution,  he  may 
give  to  the  plaintiff  therein  or  his  agent  or 
attorney  notice  that  an  indemnifying  bond 
is  required."  And  section  3247,  KIrby's  Dig., 
provides:  "If  the  bond  mentioned'  in  the  last 
section  Is  not  given,  the  officer  may  refuse 
to  levy  the  execution;  or  if  it  had  been  lev- 
ied and  the  bond  Is  not  given  in  a  reasonable 
time  after  it  is  required  by  the  officer,  he 
may  restore  the  property  to  the  person  from 
whose  possession  It  was  taken,  and  the  levy 
shall  stand  discharged."  Now  this  statute 
does  not  provide  that  the  officer  can  at  his 
own  election  demand  the  Indemnifying  bond. 
If  it  had  been  the  intention  of  the  Legisla- 
ture to  permit  the  officer  to  require  indem- 
nity In  every  case  where  an  execution  was 
placed  In  his  hands,  it  could  easily  have 
used  apt  words  to  express  that  Intention. 
But  it  provided  that  it  should  only  be  re- 
quired in  cases  where  the  officer  doubted 
that  the  property  was  subject  to  execution. 
The  Legislature  thus  presupposed  that  In 
certain  cases,  upon  a  due  consideration  of 
the  circumstances,  a  doubt  might  arise  as  to 
whether  the  property  was  subject  to  the  ex- 
ecution. So  that  there  would  have  to  be  cir- 
cumstances that  would  causo  this  doubt  to 
arise,  and  the  doubt  would  thus  be  founded 
on  some  reason,  and  would  not  be  based  on 
the  sole  arbitrary  determination  of  the  of- 
ficer. To  hold  otherwise  would  permit  the 
officer  to  act  In  bad  faith;  would  permit  the 
officer  to  act  with  favor  towards  either  par- 
ty; would  permit  an  absolute  control  of 
final  process  to  an  officer,  when  the  statute 
does  not  so  specffically  provide.  We  are 
therefore  of  the  opinion  that  under  the  pro- 
visions of  the  above  sections  the  doubt  as  to 
whether  the  property  is  subject  to  execution 
arises  when  the  officer  acts  in  good  faith, 
and  a  claim  is  actually  made  relative  to  the 
property,  or  such  circumstances  exist  as 
might  well  justify  a  prudent  person  in  ap- 
prehending litigation  relative  thereto;  and 
in  such  cases  the  officer  has  the  right  to  de- 
mand an  indemnifying  bond.    And  the  ufflcw 


Digitized  by 


Google 


Ark.) 


JONES  ▼.  LEWIS. 


661 


In  wh(»e  hands  an  execution  has  been  plac- 
ed cannot  arbitrarily  demand  an  Indemnify- 
ing bond.  The  court,  therefore,  erred  in  re- 
fusing the  abore  instruction  requested  by 
the  plaintiff. 

Aa  this  cause  must  be  remanded  for  a  new 
trial,  we  note  some  other  questions  that  ap- 
pear to  be  involved  in  the  case,  but  which 
were  not  developed  sufficiently  in  the  trial, 
for  a  determination  thereof.  As  before  stat- 
ed. It  would  appear,  from  the  instructions 
that  were  given  to  the  Jury,  that  the  sole 
Issue  submitted  and  tried  was  the  right  of 
apx>e]lee  to  demand  an  indemnifying  bond. 
The  answer  alleges  that  the  property  of  the 
execution  debtor  that  had  been  levied  on  was 
subsequently  taken  possession  of,  and  ad- 
ministered under  certain  bankruptcy  pro- 
ceedings Instituted  by  the  execution  debtor. 
The  evidence  tends  to  show  that  on  the  day 
on  which  the  goods  had  been  advertised  to 
sell  under  the  execution,  and  after  the  con- 
stable had  refused  to  make  sale  because  an 
indemnifying  bond  that  he  would  approve 
was  not  given,  the  constable  readvertised 
the  goods  for  sale  for  another  day  under  the 
execution.  But  this  phase  of  the  case  was 
not  folly  developed  in  the,  evidence.  It  does 
not  appear  to  what  exact  day  these  goods 
were  readvertised  to  sell,  and  on  what  exact 
day  the  bankruptcy  proceedings  were  begun, 
and  upon  what  day  the  goods  were  seized 
under  the  bankruptcy  proceedings.  In  this 
case  the  complaint  makes  sufficient  allega- 
tions to  prosecute  an  action  under  section 
3286,  Eirby's  Dig.,  for  the  recovery  against 
the  constable  and  the  sureties  on  his  bond 
ot  th^  penalty  prescribed  by  that  section, 
which  is  the  amount  specified  in  the  execu- 
tion, for  the  neglect  or  refusal  of  the  officer 
to  make  sale  of  the  property  levied  on  under 
the  execution.  Or  it  makes  sufficient  allega- 
tions to  support  a  common-law  liability  for 
actual  damages  caused  by  the  officer,  and 
sustained  by  the  plaintiff,  by  reason  of  the 
negligence  of  the  officer,  or  his  refusal  to 
perform  certain  duties  which  by  the  law  he 
was  under  obligation  to  perform  for  the 
plaintiff.  De  Yampert  v.  Johnson,  54  Ark. 
165,  15  S.  W.  863;  8  Freeman  on  Executions, 
I  368;  16  Bncy.  of  Pleading  &  Practice,  214. 
"The  statute  (section  3286,  Kirby's  Dig.)  is 
highly  penal,  and  its  terms  should  not  be 
extended  by  construction  to  cases  not  within 
its  plain  meaning."  Hawkins  v.  Taylor,  56 
Ark.  45,  19  &  W.  106,  35  Am.  St  Bep.  82; 
Moore  t.  Rooks,  71  Ark.  562.  76  S.  W.  548. 
And  so,  if  the  evidence  should  show  that  the 
constable  readvertised  the  goods  under  the 
execution,  which  he  retained,  for  a  day  of 
sale  within  the  life  of  the  execution,  and  be- 
fore sach  day  the  goods  were  taken  and  seiz- 
ed under  bankruptcy  proceedings  Instituted 
by  the  execution  debtor,  the  defendants 
wonld  not  be  liable  for  the  penalty  prescrib- 
ed by  said  statute.    There  would  not  in  such 


event,  under  a  strict  construction  of  that 
statute,  be  such  a  neglect  or  refusal  to  make 
sale  of  the  property  under  the  execution  as 
to  penalize  the  defendants.  Because  these 
matters  have  not  been  sufficiently  developed 
on  the  former  trial,  we  do  not  now  pass 
thereon.  Upon  a  further  trial  of  this  case 
the  exact  nature  of  the  cause  of  action  and 
the  evidence  can  be  fully  developed,  so  that 
the  cause  can  be  filially  determined. 

The  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  cause  is  remanded  for  a  new 
trial. 


JONES  et  al.  v.  LEWIS. 
(Supreme  Court  of  Arkansas.     Feb.  22,  1909.) 

1.  Apfeal  and  Ebbob  (I  927*)— DiBBcmoK  or 
Vebdict— Review. 

The  appellate  court,  In  passing  on  the  pro- 
priety of  directing  a  verdict  for  one  of  the 
parties,  must  consider  the  evidence  in  the  light 
most  favorable  to  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  §  3T48;  Dec  Dig.  I  927.*] 

2.  Tbial   (§   143*)— DiBEonoN   of  Vebdiot— 
When  Authouked. 

Though  the  great  preponderance  of  the  evi- 
dence is  in  favor  of  the  contentions  of  one  of 
the  parties,  the  adverse  party  who  presents 
evidence  to  sustain  the  issue  In  his  favor  is 
entitled  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  342;    Dec.  Dig.  S  143.*] 

8."  Vendob  and  Pttbohabxb  (|  18*)— Optton 
CoNTBACT— Acceptance. 

An  instrument,  reciting  that,  in  considera- 
tion of  $1  and  the  undertaking  by  defendant  to 
pay  a  specified  sum  on  or  before  a  designated 
date,  plaintiff  granted  and  sold  land  to  defend- 
ant, and  providing  that  on  defendant  failing  to 
pay  the  specified  sum  within  the  designated  time 
the  conveyance  should  be  void,  was  only  an 
offer  of  plaintiff  to  sell,  which  he  could  with- 
draw at  any  time  before  acceptance ;  bat,  after 
acceptance,  the  resulting  contract  Is  unaffected 
by  the  antecedent  offer. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  23 ;  Dec.  Dig.  i  18.*] 

4.  CoNTBACTS  (I  176*)— CoNSTBUoTioH— Ques- 
tion   FOB    JUBT. 

Since  an  instrument  whereby  plaintiff 
agreed  to  pay  defendant  a  specified  sum,  if  de- 
fendant sold  plaintiff's  land  aa  mentioned  in  a 
deed,  which  was  in  fact  only  an  offer  to  sell, 
when  considered  in  connection  with  the  deed, 
did  not  disclose  the  intention  of  the  parties,  the 
question  of  intent  was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  767-768;    Dec.  Dig.  {  176.*] 

5.  Tbial  (J  11*)  — Actions  foe  Pabticulab 
Dockets— Legai.  ob  Equitable. 

An  action  by  a  principal  for  the  recovery 
of  money  paid  to  the  agent  in  reliance  of  the 
latter's  false  representations,  and  defended  by 
the  latter  denying  the  material  allegations  of 
the  complaint  is  an  action  at  law,  and  it  is 
proper  to  refuse  to  transfer  it  to  the  chancery 
court. 

[Eid.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  il  28-30;    Dec  Dig.  |  11.*] 


*For  other  oasM  a—  nmt  toplo  and  sacUon  NXJUBER  In  Dec.  ft  Am.  Digs.  U07  to  date,  *  R«port«r  IndcxM 
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6.    SeT-OBT     and     OorNTEBCLAM     (§     29*)    — 

Claims  Available  as  Cotjntebclaims. 
Under  Kirby's  DiR.  }  6098,  authoriring 
counterclaims,  a  defendant,  in  an  action  for 
false  representations  inducing  plaintiff  to  pa; 
him  a  specified  sum,  is  not  entitled  to  set  up 
as  a  counterclaim  a  claim  based  on  plaintiff 
wrongfully  securing  the  arrest  of  defendant  on 
the  charges  of  obtaining  money  under  false  pre- 
tenses and  of  embezzlement. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  88  49-51;  Dec.  Dig. 
8  29.*] 

Appeal  from  Circuit  Court,  Polk  County; 
Jas.  S.  Steel,  Judge. 

Action  by  M.  J.  A.  Lewis  against  M.  W. 
Jones  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Olney  &  Lundy,  for  appellants.  J.  I.  Al- 
ley and  Pole  McPbetrige,  for  appellee. 


,  FRAUENTHAL,  J.  The  appellee,  who  was 
the  plaintiff  below,  Instituted  this  suit  against 
the  defendant,  and,  in  substance,  alleged: 
That  be  was  the  owner  of  125  acres  of  land. 
That  in  1907  he  employed  the  defendant  to 
sell  the  land  for  him.  That  It  was  agreed 
that,  if  the  land  was  sold  for  as  much  as 
$1,000,  the  defendant  was  to  have  $200,  and 
one  Heath  $50,  leaving  the  net  sum  of  $750 
for  plaintiff.  That  afterwards  the  defendant 
represented  that  he  had  sold  the  land  to  one 
Harrington,  a  resident  of  Kansas  City,  Mo., 
for  $1,000,  and  that  Harrington  had  resold 
the  land  to  one  Andrews  for- $2,000,  thereby 
leaving  a  profit  to  Harrington  of  $1,000. 
That  relying  on  these  representations,  plain- 
tiff executed  a  deed  for  the  land  to  Andrews, 
who  paid  to  plaintiff  $2,000,  and  thereupon 
plaintiff  paid  over  to  defendant  $1,250  to  pay 
over  as  follows:  To  Harrington  $1,000,  to 
defendant  $200,  and  to  Heath  $50.  That 
later  he  found  that  the  representations  made 
by  defendant  as  to  said  sale  to  Harrington 
and  resale  by  Harrington  to  Andrews  were 
false  and  made  for  the  purpose  of  defrauding 
lUm.  That  as  a  matter  of  fact  Harrington 
had  no  interest  in  the  sale.  That  the  sale 
was  made  by  defendant  for  $2,000.  And  that 
by  the  above  false  representations  he  Induced 
plaintiffs  to  pay  him  the  $1,000,  for  which 
sum  he  asks  for  Judgment  against  defendant. 
The  defendant  filed  an  answer  denying  the 
material  allegations  of  the  complaint,  and 
also  filed  a  cross-complaint,  in  which  he  al- 
leged that  plaintiff  had  wrongfully  secured 
the  arrest  of  defendant  on  the  false  charges 
of  obtaining  money  under  false  pretenses  and 
of  embezzlement,  and  prayed  for  Judgment 
for  damages  against  plaintiff.  The  defend- 
ant also  filed  a  motion  to  transfer  the  cause 
to  the  chancery  court,  which  motion  was 
overruled,  and  to  said  ruling  defendant  ex- 
cepted. The  plaintiff  filed  a  demurrer  to 
the  cross-complaint,  which  was  sustained,  to 


which  ruling  defendant  duly  excepted.  The 
cause  proceeded  to  trial  with  a  Jury,  and  al- 
so a  number  of  witnesses  testified  on  both 
sides.  After  the  Jury  had  deliberated  for  a 
considerable  time  in  endeavoring  to  arrive 
at  a  verdict,  they  reported  that  they  could 
not  agree  upon  a  verdict.  The  court  there- 
upon peremptorily  directed  the  Jury  to  re- 
turn a  verdict  in  favor  of  the  plaintiff  for 
$1,000.  which  was  done,  and  Judgment  was 
entered  up  accordingly,  from  which  this  ap- 
peal is  prosecuted. 

It  appears  from  the  testimony  that  the 
plaintiff  owned  165  acres  of  land,  and  that 
in  April,  1907,  he  was  contemplating  selling 
same,  and  defendant,  learning  of  this,  spoke 
to  plaintiff  about  It  and  agreed  to  endeavor 
to  sell  the  land  for  him.  The  plaintiff  after 
some  discussion  agreed  to  sell  the  165  acres 
for  $1,000.  Later  the  defendant  clainas  that 
he  secured  one  Heath  to  agree  to  purchase 
40  acres  of  the  land,  and  in  July,  1907,  re- 
ported this  to  plaintiff,  who  declined  to  self 
the  40  acres.  Thereupon  on  July  28,  1907, 
the  plaintiff  executed  to  defendant  an  instru- 
ment, styled  an  "option  deed,"  by  which  it 
is  provided  that  in  consideration  of  $1  and 
the  undertaking  by  defendant  to  pay  the  sum 
of  $1,000  on  or  before  January  1,  1908,  the 
plaintiff  granted  and  sold  the  remaining  125 
acres  of  land  to  defendant,  with  the  further 
provision  that,  if  defendant  failed  to  pay  the 
said  sum  within  said  time,  the  conveyance 
should  be  void,  and  all  rights  and  liabilities 
thereunder  should  cease.  This  Instrument 
was  signed  also  by  plaintiff's  wife,  who 
therein  rellnqulBhed  dower.  On  the  follow- 
ing day,  as  the  instrument  is  dated,  or  on 
the  same  day,  as  would  appear  from  its  con- 
text, the  plaintiff  and  his  wife  executed  the 
following:  "Board  Camp,  Polk  Co.,  Ark., 
July  29,  1907.  Be  it  known  that  we,  the  un- 
dersigned below,  promise  to  pay  Morris  W. 
Jones  the  sum  of  two  hundred  and  fifty  dol- 
lars, if  he  or  we  sell  our  land  situated  in 
Polk  Co.,  Ark.,  as  mentioned  in  the  deed  this 
day  between  the  said  M.  W.  Jones  and  M. 
J.  Lewis  and  Maud  Lewis,  his  wife.  Witness 
our  hands  this  29th  of  July  in  the  year  1907. 
M.  J.  Lewis.  Maude  Lewis."  On  December 
28, 1907,  by  written  Indorsement  thereon  sign- 
ed by  plaintiff  and  his  wife,  the  terms  of 
agreement  of  the  above  instrument  were 
extended  from  January  1,  1907,  to  March  1, 
1908,  and  on  the  same  day,  by  indorsement 
made  in  said  "option  deed"  signed  by  plain- 
tiff and  his  wife,  the  time  of  the  "option" 
was  extended  to  March  1,  1908.  On  January 
31,  1908,  the  plaintiff  testified  the  defendant 
reported  the  sale  to  Harrington  and  the  re- 
sale by  him  to  Andrews,  as  set  out  above 
in  the  complaint,  and  on  that  day  plaintiff 
executed  the  deed  to  Andrews  and  paid  the 
$1,250  to  defendant  The  preponderance  of 
the  testimony  Indicates  that  of  this  sum  de- 
fendant retained   $1,000  in   addition  to  the 
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$200  and  paid  $50  to  Heatb,  al^ough  It  Is , 
admitted  that  he  sent  a  draft  for  $500  to 
Harrington.  The  evidence  also  tends  to  prove 
that  plaintiff  had  employed  defendant  to  sell 
the  land,  and  for  his  services  defendant  was 
to  receive  $200,  that  $50  was  to  be  paid  to 
Heath,  that  defendant  made  the  sale  for 
$2,000,  and  that  he  had  received  from  plain- 
tiff $1,250  under  the  belief  by  plaintiff  that 
defendant  had  actually  sold  to  Harrington 
and  that  Harrington  had  resold  to  Andrews. 
The  plaintiff  also  testified  that  he  had  agreed 
to  take  $750  net  in  event  defendant  had  sold 
the  land  for  $1,000,  and  that  If  defendant 
had  actually*  sold  to  Harrington  for  $1,000, 
and  Harrington  had  resold  to  Andrews  for 
the  $2,000,  he  would  not  have  made  any 
complaint  It  is  contended  by  appellee :  That 
the  undisputed  evidence  is  that  there  was  no 
consideration  paid  for  the  "option  deed,"  and 
therefore  it  was  not  effective  and  binding; 
that  the  above-written  agreement  to  pay 
defendant  $250  was  executed  after  the  "op- 
tion deed,"  which,  if  effective,  was  merged 
in  the  said  last  agreement ;  that  this  written 
agreement  provided  for  the  entire  remunera- 
tion which  defendant  was  to  receive;  that, 
being  the  agent  of  plaintiff,  the  defendant 
was  liable  for  the  additional  $1,000  which 
be  had  received;  and  that  on  this  account 
plaintiff  was  entitled  to  a  peremptory  In- 
struction. 

In  determining  on  appeal  the  correctness 
of  the  trial  court's  action  in  directing  a  ver- 
dict for  either  party,  the  rule  is  to  take  that 
view  of  the  evidence  that  la  most  favorable 
to  the  party  against  whom  the  verdict  Is 
directed.  La  Fayette  v.  Merchants'  Bank, 
73  Ark.  661,  84  S.  W.  700.  68  L.  R.  A.  231, 
108  Am.  St  Rep.  71;    Rodgers  v.  Choctaw, 

0.  &  G.  B.  Co.,  76  Ark.  520,  89  S.  W.  468, 
1  L.  R.  A.  (N.  S.)  1145, 113  Am.  St  Rep.  102. 
And  where  there  Is  any  evidence  tending  to 
establish  an  issue  in  favor  of  the  party 
against  whom  the  verdict  is  directed,  it  Is 
error  to  take  the  case  from  the  Jury.    St  L., 

1.  M.  &  Sou.  R.  Co.  V.  Petty,  63  Ark.  94,  37 
S.  W.  300;  Wallls  v.  St  L.,  I.  M.  &  Sou.  R. 
Co.,  77  Ark.  556,  95  8.  W.  446;  St  L.,  I.  M. 
ft  Sou.  R.  Co.  V.  Vincent  36  Ark.  451 ;  OVer- 
ton  ▼.  Matthews,  35  Ark.  146,  37  Am.  Rep. 
9;  Boylngton  v.  Van  Etten,  62  Ark.  63,  35 
S.  W.  622 ;  Fidelity  Mutual  Life  Ins.  Co.  v. 
Beck.  84  Ark.  57,  104  S.  W.  533,  1102.  The 
defendant  was  a  witness  in  the  case,  and  he 
testified:  That  when  plaintiff  spoke  to  him  in 
April,  1907,  about  selling  his  land,  the  plalnuii: 
was  willing  to  sell  the  whole  165  acres  for 
$1,000;  that  in  July,  when  Heath  agreed  to  pur- 
chase 40  acres  thereof,  the  plaintiff  had  recon- 
sidered and  declined  to  sell  the  40  acres,  but 
was  willing  and  desirous  to  sell  the  remaining 
125  acres  for  a  sum  that  would  net  to  him 
$750;  that  thereupon  plaintiff  executed  to 
blm  the  "option  deed" ;  that  he  was  not  then 
acting  as  agent  of  plaintiff  in  selling  the 
land;   and  that  then  and  thereafter  he  was 


acting  for  himself  in  selling  the  land  under 
the  "option  deed."  He  stated  that  the  rea- 
son why  the  instrument  agreeing  to  pay  to 
him  $250  in  event  the  land  was  sold  for 
$1,000  was  executed  was  that  originally 
plaintiff  was  willing  to  take  $1,000  for  the 
entire  165  acres,  and  when  Heath  agreed  to 
purchase  the  40  acres  thereof,  and  plaintiff 
declined  to  do  so,  the  plaintiff  was  then 
willing  and  anxious  to  take  and  receive  $750 
net  to  him  for  the  remaining  125  acres ;  and 
Inasmuch  as  defendant  had  been  to  some 
trouble  for  plaintiff  in  the  matter  to  that 
date,  and  Heath  had  lost  time  in  investi- 
gating the  land  and  attending  to  the  business 
in  which  he  made  the  offer  to  buy  the  40 
acres,  the  plaintiff  agreed  to  pay  to  defend- 
ant $200  and  to  Heatb  $50,  making  the  $250 
named  in  the  instrument,  in  event  the  125 
acres  were  sold  for  $1,000,  which  would  still 
net  to  plaintiff  the  sum  of  $750.  He  also 
testified  that  he  had  actually  communicated 
with  Harrington,  and  that  Harrington  had 
secured  Andrews  the  purchaser,  and  that  he 
had  been  engaged  for  more  than  six  months  In 
endeavoring  to  sell  the  land.  He  denied  that 
he  had  ever  stated  or  agreed  that  all  sums  in 
excess  of  $1,000  should  belong  to  plaintiff, 
and  denied  that  the  $250  was  In  payment  for 
his  services  in  making  the  sale,  and  denied 
that  he  was  acting  as  agent  for  plaintiff  in 
making  the  sale;  but  that  the  total  amount 
that  plaintiff  was  willing  to  take  and  did 
agree  to  take  for  the  land  was  the  sum  of 
$750  net  to  plaintiff.  Giving  the  evidence  of 
defendant  Its  strongest  probative  force,  it 
tended  to  prove  the  above.  Now,  even  though 
the  great  preponderance  of  the  evidence  was 
against  this  version  of  defendant,  still  his 
testimony  tended  to  sustain  the  Issue  In  his 
favor,  and  he  was  therefore  entitled  to  the 
right  to  have  the  issue  submitted  to  a  Jury. 
Little  Rock  &  Ft.  Smith  R.  Co.  v.  Henson, 
39  Ark.  414;  LitUe  Rock  ft  Ft  Smith  Ry. 
Co.  V.  Barker,  39  Ark.  491;  Oliver  v.  Ft 
Smith  Light  &  Traction  Co.,  116  S.  W.  204. 
We  are  therefore  of  the  opinion  that  the 
court  erred  in  directing  a  peremptory  verdict 
The  instrument  called  "option  deed"  was 
an  offer  to  sell,  which  might  have  been  with- 
drawn at  any  time  before  its  acceptance; 
but  after  its  acceptance  the  resulting  con- 
tract was  not  affected  by  the  antecedent  of- 
fer. 21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  926. 
It  was  not  withdrawn  on  December  28,  1907, 
or  considered  by  plaintiff  on  that  date  as 
merged  in  the  agreement  dated  July  29th, 
because  on  December  28,  1907,  the  plaintiff 
in  writing  extended  its  terms  until  March  1, 
1908.  There  is  no  endeavor  here  to  enforce 
it  as  an  executory  contract  It  is  now  only 
a  piece  of  evidence.  The  plaintiff  claims 
it  was  given  to  aid  the  defendant  as  the 
agent  of  plaintiff  to  effect  a  sale  of  the  land, 
and  the  defendant  claims  that  it  was  exe- 
cuted to  him  as  an  option  or  offer  to  sell 
Independent  of  any  question  or  relation  of 
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agencjr.  The  inBtrument  dated  July  29, 1907, 
above,  does  not  state  that  tbe  $250  was  to 
I>ay  for  the  aerrlces  of  defendant  In  making 
tbe  sale.  It  does  not  state  for  what  consid- 
eration It  was  glren.  It  does  not  appear 
clearly  and  definitely  from  this  Instrnment 
Itself  and  tbe  "option  deed"  what  the  inten- 
tion of  the  parties  was  in  tbls  regard,  and, 
where  this  Intention  of  tbe  parties  does  not 
appear  clearly  from  tbe  written  instrument, 
the  question  should  I>e  left  to  tbe  Jury  for 
its  determination.  Massey  ▼.  Dixon,  81  Ark. 
337,  99  S.  W.  383. 

Inasmuch  as  the  above  opinion  of  the  court 
must  result  In  a  reversal  of  the  Judgment 
and  a  new  trial,  we  note  the  other  questions 
raised  in  this  case:  The  lower  court  properly 
overruled  the  motion  of  defendant  to  trans- 
fer the  cause  to  the  chancery  court  It  also 
properly  sustained  the  demurrer  to  the  cross- 
complaint,  as  it  did  not  allege  a  proper  coun- 
terclaim. Klrby's  Dig.  (  0098;  White  v. 
Reagan,  32  Ark.  281;  Hudson  v..  Snipes,  40 
Ark.  76;  Ward  v.  Blackwood,  48  Ark.  396, 
8  S.  W.  624;  Barry  Wehmiller  Mach.  Co.  v. 
Thompson,  83  Ark.  281,  104  S.  W.  137. 

We  find  no  error  in  the  instructions  given 
or  refused,  except  in  the  seventh  instruction 
given  on  the  part  of  the  plaintiff.  This  In- 
struction should  be  modified  by  adding  there- 
to tbe  following:  "Unless  you  further  find 
from  the  evidence  that  defendant  was  not 
at  tbe  time  acting  as  the  agent  of  plaintiff 
In  making  the  sale  of  the  land." 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


.^^ 


SOUTUWI&STSIRN  TELEGBAPH  tt  TEL& 
PHONE  OO.  V.  BEUCH. 

(Supreme  Court  of  Arkiuisas.    March  15,  1909.) 

1.  Electbicitt  ({  14f*)— PBKVENTma  Cohtact 

Between  Diffebent  Wibes. 

A  telephone  company  running  its  wires 
acrosaa  lot  without  permission  from  tbe  owner 
owes  to  one  rightfully  on  the  lot  engaged  under 
employment  in  erecting  a  bailding  thereon  the 
du^  to  use  ordinary  care  to  prevent  injury  by 
the  transmissioQ  through  its  wires  of  electnclty 
escaping  from  other  wires. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
.Cent.  Dig.  I  7 ;  Dec.  Dig.  f  14. •] 

2.  EuECTBicnr  (J  19*)— Bes  Ipsa  LoQurrm. 
l%e  rule  that  proof  of  an  unusual  acci- 
dent resulting  in  injury  occasioned  by  an  in- 
strumentality under  the  control  of  defendant, 
and  which  accident  would  not  have  occurred  if 
defendant  had  used  proper  care,  is  proof  of 
defendant's  negligence,  applies  to  electric  com- 
panies in  tbe  control  of  their  lines  and  ap- 
paratus. 

(£M.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  11;   Dec.  Dig.  |  19.»] 

3.  NEOUOnRCE  (I  121*)— BUBDKN  OF  Pboof. 

The  prima  fade  case  of  negligence  estab- 
lished by  the  proof  of  an  accident  and  resulting 


w  y 


injury  is  not  conclosive,  but  the  burden  shifts 
to  the  person  charged  with  negligenc^^^- 

[EM.  Note. — For  other  cases,  see  N^Iieence, 
Cent  Dig.  »  218,  225 ;   Dec  Dig.  \  121.*] 

4.  Electricity  (g  19*)— Injckieb  fbok  Cow- 
stbuction  —  Neoliqence  —  QuEsnoir    fob 

JUBT. 

In  an  action  against  a  telephone  company 
for  injuries  occasioned  by  coming  in  contact 
with  a  brolcen  electric  wire  charged  with  elec- 
tricity in  consequence  of  having  come  in  con- 
tact with  a  trolley  wire,  evidence  held  to  require 
the  submission  to  the  jury  of  the  issue  of  the 
company's  negligence. 

_tEd.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  %  11 ;   Dec.  Dig.  {  19.*] 

6.  Negligence  (|  136*)— Question  fob  Jubt. 
Where  there  is  any  evidence,  viewed  in  its 
most  favorable  light  to  establish  the  issue  in 
favor  of  one  charged  with  negligence,  an  in- 
struction that  bis  negligence  has  been  conclu- 
sively proved  is  erroneous,  and  to  justify  the 
withdrawal  of  the  question  of  negligence  from 
the  jury  the  facts  must  not  only  Ira  undisputed, 
but  such  that  the  conclusion  to  l)e  drawn  from 
them  is  Indispntable. 

[Ed.  Note.— For  other  cases,  see  Npgligence, 
Cent  Dig.  \\  290-297;   Dec  Dig.  §  138.»] 

6.  Tbial  (J  253*)— iRSTBuonoNB  — loNOBnra 

Evidence. 

An  instruction,  in  an  action  against  a 
telephone  company  for  injuries  to  one  coming 
in  contact  with  a  broken  wire  heavily  charged 
with  electricity,  that  the  jury  on  finding  facts 
recited  l>ased  on  plaintiFs  evidence  must  find 
that  the  company  was  negligent  and  must  find 
for  plaintiff  unless  he  was  guilty  of  negligence, 
was  erroneous  as  withdrawing  from  the  jury's 
consideration  defendant's  evidence  showing  its 
freedom  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  t  616;    Dec.  Dig.  {  253.*] 

7.  Negligence  (>  16*)— Pebbons  Liable. 
Where  an  injury  was  the  result  of  the  con- 

cnrrent  negligence  of  two  persons,  and  would 
not  have  occurred  in  the  absence  of  either,  A- 
ther  is  liable. , 

[Ed.  Note.-^For  other  cases,  see  NegUcence^ 
Cent  Dig.  I  18;  Dec  Dig.  (  16.*] 

Appeal  from  Circuit  Oonrt,  Sebastian 
County ;  Daniel  Hon,  Judge. 

Action  by  D.  B.  Bruce  against  the  Sontb- 
western  Telegraph  &  Telephone  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

This  was  a  suit  Instituted  by  the  appeUee, 
who  was  plaintiff  below,  against  appellant. 
In  which  be  alleged:  That  tbe  defendant 
bad  negligently  erected  and  strung  its  tele- 
phone wires  across  a  street  and  over  certain 
vacant  lots  In  tbe  city  of  Ft  Smith,  In  such 
a  manner  as  to  endanger  persona  thereon; 
that  tbe  wires  had  become  detached  from 
their  fastenings  by  reason  of  having  been 
negligently  strung  and  maintained;  that  the 
plaintiff  bad  come  in  contact  therewith ;  that 
the  telephone  wire  had  come  In  contact  with 
a  wire  of  the  street  railway,  and  had  there- 
by become  charged  with  electricity,  as  a 
Kesult  of  which  plaintiff  was  severely  bnm- 
ed  about  bis  hands,  arms,  and  body,  diBablIng 
him  for  a  great  length  of  time  and  perma- 
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nently  injuring  his  fingers  and  hand.  The 
defendant  In  Its  answer  denied  that  Us  wires 
were  negligently  strung  and  maintained,  and 
that  they  were  dangerous  to  persons  on  said 
streets  or  lots,  denied  that  the  wire  had  be- 
come detached  from  its  fastening  on  account 
of  any  negligent  manner  in  which  it  was 
Btmng  and  maintained,  and  denied  the  other 
material  allegations  in  the  complaint  It 
alleged  that  Its  wires  were  located  and  main- 
tained and  operated  in  a  skillful  manner, 
and  further  pleaded  contributory  negligence 
on  the  part  of  plaintiff. 

The  evidence  upon  the  part  Of  plaintlfl 
tended  to  show:  That  the  defendant  had 
,  stretched  two  of  its  wires  from  a  pole  located 
on  North  Sixteenth  street  In  the  city  of  Ft 
Smith  across  the  street,  and  thence  across 
three  vacant  lots,  and  thence  across  an  alley 
to  a  house  located  upon  North  F  street; 
that  the  wires  were  attached  to  the  pole  on 
North  Sixteenth  street  at  a  height  of  about 
24  feet  from  the  ground,  and  were  strung 
without  any  further  support  to  the  house  on 
North  F  street  a  distance  of  830  feet  where 
they  were  attached  at  a  height  of  about  18 
feet  from  the  ground ;  that  the  wires  were  so 
strung  as  to  cross  over  tbe  trolley  line  of  the 
street  railway;  that  this  trolley  line  was 
heavily  charged  with  electricity;  that  there 
were  no  guards  or  other  mechanism  to  pro- 
tect the  telephone  wires  from  the  trolley 
wire;  that  this  telephone  wire  was  thus 
erected  on  May  23,  1907,  and  the  accident 
complained  of  occurred  on  the  26th  day  of 
June,  1907.  Plaintiff  was  a  carpenter,  and 
on  Jane  2Sth,  in  connection  with  two  other 
carpenters  who  were  working  under  him, 
began  the  erection  of  a  bam  on  the  vacant 
lots.  About  10  o'clock  of  the  morning  of 
June  26th,  they  had  raised  some  outside 
studding  on  the  bam,  and  put  one  Joist  on 
that  end  thereof.  This  telephone  wire  ran 
through  the  bam,  and  the  place  where  the 
bam  was  located  was  about  midway  between 
the  telephone  pole  on  North  Sixteenth  street 
and  the  house  whereon  the  telephone  wires 
were  attached,  and  the  wires  at  this  place 
were  about  9  or  10  feet  from  the  ground. 
While  these  two  men  were  working  on  the 
bam,  one  of  the  wires  was  lying  on  top  of 
the  Joist  and  one  of  the  men  stood  the  lad- 
der up  and  threw  the  wire  on  the  outside  of 
the  Joist  and  before  he  got  upon  the  top  of 
the  ladder  the  wire  broke,  and  each  end 
q>rung  back;  one  of  the  ends  falling  upon 
the  foundation  of  a  house  which  was  being 
erected  upon  the  vacant  lots  several  feet 
from  the  bam.  This  workman  claimed: 
That  he  did  not  strike  the  wire  with  any 
hammer  or  other  instrument,  but  that  he 
did  not  know  whether  the  ladder  hit  the 
Joist  or  whether  it  hit  the  wire;  that  the 
wire  broke  out  from  the  barn,  but  he  did  not 
know  bow  far;  that  the  Joist  was  about  14 
or  15  feet  from  the  ground.  At  the  time  that 
the  wire  broke  plaintiff  was  not  present  but 


came  within  a  few  minutes  thereafter,  and, 
seeing  the  end  of  the  wire  lying  on  the  foun- 
dation, asked  who  broke  the  wire,  and  im- 
mediately picked  up  the  wire,  and  it  knocked 
him  down  and  injured  him  in  the  manner 
set  out  in  the  complaint  The  evidence  tend- 
ed to  show  that  when  the  telephone  wire 
broke  it  fell  across  the  trolley  wire,  by  which 
it  became  heavily  charged  with  electricity. 

The  testimony  on  the  part  of  the  defend- 
ant tended  to  show:  That  the  telephone  wire 
was  put  up  on  May  23,  1907,  and  was  No.  14 
iron  wire,  which  was  regularly  used  for  tele- 
phone wire,  and  was  the  best  grade  of  gal- 
vanized wire,  such  as  other  companies  used 
for  this  purpose ;  that  this  span  of  wire  from 
the  telephone  pole  to  the  house  was  about  300 
feet  and  there  was  no  danger  of  No.  14  wire 
breaking  ordinarily  when  strung  that  dis- 
tance ;  that  the  wires  were  securely  attached 
at  both  ends,  and  the  poles  and  their  fasten- 
ings were  in  good  condition;  that  the  wire 
was  new  when  put  up  and  appeared  new 
at  time  of  accident  and  It  was  skillfully 
stretched  from  the  pole  to  the  house,  and 
under  ordinary  circumstances  such  wire 
would  not  break,  and  It  would  require  an  un- 
usual strain  to  break  such  a  wire  when  It 
was  strung  the  distance  that  it  was  between 
the  pole  and  the  house;  that  servants  of  the 
defendant  went  to  the  wire  upon  the  morning 
of  the  accident  and  shortly  thereafter;  and 
that  it  looked  like  the  wire  had  been  mashed 
at  the  place  where  broken,  and  seemed  to  be 
flattened  a  little  on  one  side  at  the  broken 
end,  as  though  cut  with  a  hatchet  while  rest- 
ing on  wood. 

Upon  the  part  of  the  plaintiff  the  oonrt  In- 
structed the  Jury,  In  substance,  that  the  de- 
fendant was  required,  in  constracting  and 
maintaining  its  lines  of  wire,  to  exercise  that 
reasonable  care  and  caution  which  would  be 
exercised  by  a  reasonably  prudent  -  person 
under  similar  circumstances,  and  to  maintain 
its  wires  suspended  a  safe  distance  from  the 
ground,  and  to  guard  its  wires  falling  by  the 
exercise  of  due  care.  Instructions  were  also 
given  relative  to  contributory  negligence  and 
the  burden  of  proof  thereof,  and  the  follow- 
ing instructions  were  also  given: 

"(4)  If  yon  find  that  plaintiff  was  injured 
by  the  wire  in  question,  and  that  said  wire 
was  hanging  down  on  said  lot,  and  that  said 
wire  was  erected,  maintained,  and  owned  by 
the  defendant  and  was  under  its  manage- 
ment and  control,  and  that  by  contact  with 
said  wire  the  plaintiff,  having  a  right  to  be 
on  said  property,  was  Injured,  a  prima  facie 
case  of  negligence  is  made  out  and  the  bur- 
den was  cast  upon  the  defendant  to  show 
that  this  wire  was  hanging  down  through  no 
fault  of  its  servants  and  agents." 

"(9)  If  yon  find  that  the  Injury  was  the 
result  of  the  concurring  negligence  of  two 
parties,  and  would  not  have  occurred  In  the 
absence  of  either,  you  are  charged  that  the 
negligence  of  both  parties  was  the  proximate 
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cause  of  tbe  injury,  and  defendant  la  not  ex- 
cused because  of  the  other  concurring  act  of 
negligence. 

"(10)  Plaintiff  claims:  That  at  the  place 
where  he  was  Injured  the  defendant  had 
stretched  two  of  Its  wires  from  a  pole  located 
on  North  Sixteenth  street  across  the  street; 
thence  across  lots  numl>ered  1,  2,  and  3,  block 
33,  Fitzgerald's  addition  to  the  city  of  Ft 
Smith,  Ark. ;  thence  across  an  alley  running 
back  of  said  lots  running  parallel  and  be- 
tween Sixteenth  and  Seventeenth  streets; 
thence  to  u  house,  No.  1C20  North  F;  that 
said  wires  .were  run  across  said  lots,  and 
In  their,  course  across  said  lots  were  al- 
lowed to  run  within  9  or  10  feet  of  the 
ground;  that  the  distance  between  tbe  pole 
on  North  Sixteenth  street,  where  tbe  wire 
started,  and  bouse  No.  1620  North  P,  to 
which  tbe  wires  were  attached,  was  about 
300  feet;  that  for  this  distance  said  wires 
had  no  support  except  tbe  aforesaid  pole 
and  the  aforesaid  house ;  that  tbe  wire  was  so 
constructed  as  to  cross  a  trolley  line,  and 
nothing  had  been  done  to  protect  the  wire 
from  the  trolley  wire;  that  defendant  erect- 
ed and  allowed  their  wires  to  remain  in  this 
condition  for  many  weeks,  and  they  were  in 
such  condition  Just  prior  to  tbe  time  plaintiff 
was  injured;  that  plaintiff,  who  was  engag- 
ed at  work  erecting  a  building  at  a  point  on 
said  lot,  by  and  with  the  consent  of  the  own- 
er, was  Injured  by  reason  of  one  or  both  of 
these  wires  having  fallen  to  the  ground,  on 
account  of  having  been  so  erected  and  main- 
tained. If  you  find  from  the  evidence  that 
the  above  facts  are  true,  then  you  must  find 
that  defendant  was  guilty  of  negligence,  and 
you  must  find  for  the  plaintiff,  unless  you 
further  find  that  plaintiff  was  guilty  of  con- 
tributory negligence." 

Other  instructions  were  given  on  the  part 
of  the  plaintiff  which  are  not  necessary  to 
be  set  out  in  order  to  convey  a  fair  under- 
standing of  the  issues  involved  in  this  ap- 
peal. A  number  of  instructions  were  given 
on  the  part  of  the  defendant,  and  some  re- 
quested by  defendant  were  refused.  The 
Jury  returned  a  verdict  for  the  plaintiff  as- 
sessing his  damages  at  $3,000,  and  from  the 
Judgment  entered  thereon  defendant  has  ap- 
pealed to  this  court 

Walter  J.  Terry  (Brizzalara  &  Fltzhugh, 
of  counsel),  for  appellant.  Ben  D.  Klmpei, 
for  api>ellee. 

FRAUENTHAL,  J.  (after  stating  the  facts 
as  above).  The  liability  of  the  defendant  in 
this  case  depends  upon  the  duty  which  it 
owed  to  the  plaintiff  under  the  circumstances 
of  this  case  and  the  manner  In  which  It  per- 
formed tbat  duty.  The  defendant  owned  and 
controlled  a  telephone  system  In  tbe  city 
of  Ft  Smith.  It  had  strung  its  telephone 
wires  from  a  pole  on  North  Sixteenth  street 
to  a  house  on  North  F  street  for  a  distance 


of  from  300  to  330  feet  making  one  span  un- 
supported between  these  points.  The  tele- 
phone wires  extended  above  the  electric  wires 
of  a  street  car  company  which  were' heavily 
charged  with  electricity.  The  telephone  wires 
were  wholly  unprotected  from  coming  In  con- 
tact with  tbe  trolley  wires  should  they  fall. 
They  were  stretched  across  vacant  lots  where 
they  sagged  down  to  a  distance  of  9  or  10 
feet  from  tbe  ground.  The  telephone  wires 
were  maintained  in  this  way  for  several 
weeks  before  the  accident' occurred  by  which 
the  plaintiff  was  injured.  Upon  tbe  vacant  lots 
a  house  was  being  erected,  and  on  the  day  of 
the  accident  the  plaintiff  was  employed  in 
erecting  a  barn  on  tbe  vacant  lota  near  the 
house.  The  wires  ran  through  the  l>am,  and 
in  the  absence  of  the  plaintiff  one  of  tbe 
wires  broke,  and  one  end  thereof  lay  hang- 
ing down  on  the  foundation  of  the  bouse 
when  tbe  plaintiff  returned  to  his  work.  He 
picked  the  wire  up  to  throw  It  aside  and  was 
burned  and  injured  by  an  electric  shock. '  In 
breaking,  the  telephone  wire  fell  across  the 
trolley  wire,  and  thus  became  heavily  charged 
with  the  current  of  electricity.  The  plain- 
tiff was  rightfully  upon  tbe  lots  engaged  un- 
der employment  in  erecting  structures  there- 
on. Tbe  defendant  In  running  Its  wires 
across  those  lots  owed  to  the  people  who 
were  accustomed  to  be  on  and  go  across  these 
lots  the  same  duty  to  use  tbe  same  care  in 
maintaining  its  wires  as  it  did  to  those  upon 
the  streets  of  the  city  where  it  had  its  wires. 
Gulnn  V.  Delaware  &  N.  Tel.  Co.,  72  N.  J. 
Law,  276,  62  Atl.  412,  3  L.  R.  A.  (N.  S.)  9S8, 
111  Am.  St  Rep.  66& 

The  plaintiff  and  other  mechanics  had  been 
engaged  for  several  days  in  their  work  on 
these  lots  and  were  accustomed  with  other 
people  to  travel  on  and  across  the  lots.  The 
defendant  had  no  Interest  in  the  lots  and 
showed  no  special  permission  or  right  from 
the  owner  to  stretch  Its  wires  across  the  lots. 
Tbe  defendant  was  under  the  duty  to  so 
maintain  Its  wires  as  not  to  interfere  with 
the  safe  use  of  tbe  lots.  It  owed  the  doty  to 
the  plaintiff  and  those  accustomed  to  go  on 
and  across  these  lots  to  exercise  due  and  rea- 
sonable care  In  maintaining  these  wires. 
This  electric  company  owed  tbe  duty  to 
plaintiff  to  use  ordinary  care  to  prevent  in- 
jury by  the  transmission  through  its  wires, 
suspended  over  the  streets  and  these  vacant 
lots,  of  electricity  escaping  from  any  other 
wires  that  might  come  in  contract  with  them. 
City  Electric  Street  R.  Co.  v.  Conery,  61  Ark. 
381,  33  S.  W.  426,  31  L.  R.  A.  570,  54  .\m.  St 
Rep.  262 ;  Rowe  v.  N.  Y.  &  N.  J.  Tel.  Co.,  66 
N.  J.  Law,  19,  48  Atl.  523. 

Now  where  the  defendant  owes  a  duty  to 
plaintiff  to  use  care,  and  an  accident  hap- 
pens causing  Injury,  and  the  accident  is  caus- 
ed by  the  thing  or  Instrumentality  that  is 
under  the  control  or  management  of  the  de- 
fendant, and  the  accident  is  such  that  in  the 
ordinary  course  of  things  it  would  not  occur 


Digitized  by 


Google 


Ark.) 


SOUTHWESTERN  TELEGRAPH  &  TELEPHONE  CO.  ▼.  BRUCE. 


567 


If  those  who  have  the  control  and  manage- 
meut  use  proper  care,  then.  In  the  absence  of 
evidence  to  the  contrary,  this  would  be  evi- 
dence that  the  accident  occurred  from  the 
Jack  of  that  proper  care.  In  such  case  the 
Jiappenlng  of  the  accident  from  which  the 
Injury  results  is  prima  facie  evidence  of  neg- 
ligence, and  shifts  to  the  defendant  the  bur- 
den of  proving  that  it  was  not  caused  through 
any  lack  of  care  on  Its  part.  Railway  •  v. 
Hopkins,  54  Ark.  209,  15  S.  W.  610 ;  Railway 
T.  Mitchell,  57  Ark.  418,  21  S.  W.  883 ;  Ark. 
Tel.  Co.  v.  Ratteree,  57  Ark.  429,  21  S.  W. 
1050 ;  City  Electric  Street  Ry.  Co.  v.  Conery, 
«l  Ark.  381,  33  S.  W.  426,  31  L.  R.  A.  570.  54 
Am.  St.  Rep.  262;  Jack  v.  Reeves,  78  Ark. 
426.  95  S.  W.  781.  Now  this  rule  applies  to 
electric  companies  In  the  control  and  man- 
agement of  their  lines  and  apparatus  for  the 
further  reason  that  they  have  almost  exclu- 
sive knowledge  of  the  facts  relative  thereto. 
The  plaintiff  ordinarily  has  not  the  power  or 
opirartunity  to  test  these  lines  and  apparatus, 
and  It  is  reasonable  that  the  party  having 
the  power  and  opportunity  should  be  required 
to  give  an  explanation  of  the  accident,  and  to 
prove  that  it  did  not  occur  through  a  lack 
of  care  on  Its  part  Keasbey  on  Electric 
Wires,  S  271;  Newark  Electric  Light  & 
Power  Co.  v.  Ruddy,  62  N.  J.  Law,  505,  63  N. 
J.  Law,  357,  41  Atl.  712,  46  Atl.  1100,  57  L. 
R.  A.  624;  Denver  Consolidated  Elec.  Co.  v. 
Simpson,  21  Colo.  371,  41  Pac.  499,  31  L.  R.  A. 
566;  W.  U.  Tel.  Co.  v.  State,  use  Nelson,  82 
»Id.  293,  33  Atl.  7G3,  31  L.  R.  A.  572,  51  Am. 
St.  Rep.  464.  But  the  happening  of  the  ac- 
cident under  these  circumstances  is  not  a 
conclusive  proof  of  negligence.  As  is  said  In 
the  case  of  Jack  v.  Reeves,  78  Ark.  426,  95 
S.  W.  781,  where  the  court  found  from  the 
circumstances  of  that  case  that  the  evidence 
of  the  accident  was  prima  facie  evidence  of 
negligence,  the  court  said  it  "shifted  the  bur- 
den onto  the  defendant  to  prove  that  it  was 
not  caused  by  any  want  of  care  on  his  part." 
29  Cyc.  691 ;  Newark  Electric  L.  &  P.  Co.  v. 
Ruddy,  62  N.  J.  Law,  505,  63  N.  J.  Law  357, 
41  Atl.  712,  46  AU.  1100,  57  L.  R.  A.  624. 
And  so  In  this  case  we  are  of  the  opinion  that 
the  evidence  on  behalf  of  the  plaintiff  made 
-out  a  prima  facie  case  of  negligence  against 
the  defendant  by  which  the  accident  occurred 
to  the  injury  of  plaintiff;  but  we  are  also  of 
the  opinion  that  the  testimony  on  behalf  of 
the  defendant  tendered  an  Issue.  The  testi- 
mony of  the  defendant,  viewed  in  its  most 
probative  force,  tended  to  prove  that  the 
wire,  when  put  up  in  May,  was  new,  and 
that  all  the  apparatus  was  in  good  condition 
and  wan  so  maintained  to  the  time  of  the  ac- 
cident. Witnesses  on  behalf  of  defendant 
testified  that  the  wire  was  stretched  over  the 
trolley  wire  and  from  the  pole  to  the  house  In 
a  skillful  manner,  and  It  was  also  contended 
.  by  defendant  that  the  wire  was  broken  or  cut 
by  the  carpenters  lnde{>endent  of  and  uncon- 
nected with  defendant  or  any  act  of  negli- 


gence on  the  part  of  defendant,  and  this  was 
not  caused  by  the  wire  being  Improperly  or 
negligently  hung  by  defendant  Before  the 
Jury  can  be  Instructed  that  the  negligence  on 
the  part  of  the  defendant  has  been  conclu- 
sively proved,  and  thus  In  effect  directing  a 
verdict  upon  that  Issue,  that  view  of  the  evi- 
dence that  Is  most  favorable  to  the  party 
against  whom  the  verdict  Is  thus  directed 
must  be  taken ;  and  if  there  Is  any  evidence 
tending  at  all  to  establish  the  Issue  in  his 
favor,  such  Instruction  should  not  be  given. 
Lafayette  v.  Merchants'  Bank,  73  Ark.  561,  84 
S.  W.  700,  68  L.  R,  A.  231,  108  Am.  St.  Rep. 
71 :  Rodgers  v.  C,  O.  &  G.  R.  Co.,  76  Ark. 
520,  89  S.  W.  468,  1  L.  R.  A.  (N.  S.)  1145,  113 
Am.  St.  Rep.  102;  Overton  v.  Matthews,  35 
Ark.  146,  37  Am.  Rep.  9 ;  Jon^  v.  Lewis,  117 
S.  W.  561.  "The  better  opinion  would  seem 
to  be  that  In  order  to  justify  the  withdrawal 
of  the  question  of  negligence  from  the  jury 
(or  a  peremptory  finding  of  negligence  by  the 
jury),  the  facts  must  not  only  be  undisputed, 
but  such  that  the  conclusion  to  be  drawn 
from  them  Is  indisputable."  6  Thompson  on 
Negligence,  {  7393 ;  29  Cyc.  645. 

Now  in  instruction  No.  10  set  out  in  the 
above  statement  which  was  given  on  the 
part  of  the  plaintiff,  the  court  after  reciting 
certain  facts  which  the  evidence  on  the  part 
of  the  plaintiff  tended  to  establish.  Instructed 
the  Jury  that :  "If  you  find  from  the  evidence 
that  the  above  facts  are  true,  then  you  must 
find  that  defendant  was  guilty  of  negligence, 
and  you  must  find  for  the  plaintiff,  unless 
you  further  find  that  plaintiff  was  guilty  of 
contributory  negligence."  This'in  effect  was 
a  peremptory  Instruction  to  the  jury  to  find 
that  negligence  on  the  part  of  the  defendant 
was  conclusively  proved,  and  a  i)ereniptory 
Instruction  to  find  in  favor  of  the  plaintiff; 
but  the  facts  set  out  in  the  Instruction  only 
made  out  a  prima  facie  case  of  negligence. 
It  wholly  ignored  the  testimony  Introduced 
and  the  Issues  offered  by  the  defendant.  Ac- 
cording to  this  instruction  No.  10  given  on 
the  part  of  the  plaintiff.  It  was  the  duty  of 
the  jury  to  return  a  verdict  for  the  plaintiff 
without  regard  to  the  care,  skill  or  diligence 
which  the  evidence  might  have  shown  was 
exercised  by  defendant,  and  without  regard 
to  any  evidence  that  might  tend  to  show 
that  the  cai-penters  cut  or  broke  the  wire 
without  any  fault  or  negligence  of  defendant. 
Southwestern  Tel.  Co.  v.  Beatty,  63  Ark.  65, 37 
S.  W.  570;  Western  Coal  &  Mining  Co.  v. 
Gamer  (Ark.)  112  S.  W.  392.  The  existence 
of  negligence  should  be  passed  upon  by  the 
Jury,  as  any  other  fact  In  the  light  of  all 
the  testimony  in  the  case.  15  Cyc.  480.  In 
this  instruction  No.  10  the  court  should  only 
have  told  the  jury  that.  If  they  found  the 
statements  recited  therein  established  by  a 
preix>nderance  of  the  evidence,  then  they 
would  be  justified  in  finding  the  defendant 
negligent  or  that  such  facts,  if  established 
by  a  preponderance  of  the  evidence,  made  out 
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a  prima  fade  case  of  negligence  against  tbe 
defendant 

The  appellant  contends  that  the  court  erred 
in  giving  instruction  No.  9,  which  is  set  out 
above  and  was  given  on  tbe  part  of  tbe  plain- 
tifT ;  but  we  are  of  the  opinion  that  said  in- 
struction is  not  erroneous.  "The  fact  that 
another  person  contributed,  either  before 
tbe  defendant's  interposition  or  concurrently. 
with  such  interposition,  in  producing  the 
damage,  is  no  defense."  Wharton  on  Negli- 
gence (2d  Ed.)  S  144.  In  the  case  of  City 
Electric  Street  By.  Co.  v.  Conery,  61  Ark. 
881,  33  S.  W.  426,  31  L.  R.  A.  670,  64  Am. 
St.  Rep.  262,  it  is  said :  "Tbe  injury  was  tbe 
result  of  the  concurring  negligence  of  the 
two  parties,  and  would  not  have  occurred  in 
tbe  absence  of  either.  In  that  case  tbe  neg- 
ligence of  the  two  was  the  proximate  cause 
of  tbe  same,  and  both  parties  are  liable."  St. 
li.,  I.  M.  &  S.  Ry.  Co.  V.  Coolldge,  73  Ark. 
112,  83  S.  W.  333,  67  h.  R.  A.  655,  108  Am. 
St  Rep.  21 ;  Hayes  v.  Town  of  Hyde  Park, 
153  Mass.  514,  27  N.  E.  622,  12  L.  R.  A.  249. 

The  defendant  duly  saved  exceptions  to  the 
giving  of  each  and  all  the  instructions  tliat 
were  given  at  the  request  of  plaintiff,  and 
also  to  the  refusal  to  give  certain  instructions 
requested  by  it  and  here  urges  each  of  these 
exceptions  as  an  error.  It  also  urges  that 
error  was  committed  in  permitting  the  intro- 
duction of  certain  testimony.  We  do  not 
think  it  necessary  to  set  out  each  of  these 
contentions.  We  have  carefully  examined 
tbe  instructions  and  tbe  testimony  referred 
to,  and  we  are  of  tbe  opinion  that  none  of 
these  contentions  on  the  part  of  the  defend- 
ant is  well  taken;  but  we  are  of  the  opinion 
that  error  was  committed  in  the  giving  of 
said  instruction  No.  10  on  the  part  of  tbe 
plaintifC,  and  that  this  error  was  prejudicial. 

On  account  of  tbe  giving  of  this  instruc- 
tion, the  Judgment  is  reversed,  and  tbe  cause 
remanded  for  a  new  trial. 


ALUMINTTM  CO.  OF  NORTH  AMERICA  v. 
RAMSEY. 

(Supreme  C!onrt  of  Arkansas.    March  1,  1909.) 

1.  Appbai,  ard  Ebbob  ({  927*)— Pebediftobt 
iNSTBuonoN — Retusal— Review. 

In  reviewing  the  refasal  to  grant  a  peremp- 
tory instruction  in  favor  of  defendant,  the  Su- 
preme Court  after  verdict  for  plaintiff,  must 
consider  tbe  testimony  in  its  aai)ect  most  favor^ 
able  to  plaintift 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8748 ;   Dec  Dig.  )  927.*] 

2.  Masteb  and  SEBVAm*  ({  289*)— Injitbiks 
TO  Sbbvahi^-Oontbibutobt  Neqlioencb— 
Question  tob  Jubt. 

In  an  action  for  injuries  to  a  servant, 
plaintiff's  contributory  negligence  is  for  the  jury 
if  reas<mable  and  fair-minded  men  from  ail  the 


facts  and  circumstances  proved  may  come   to 
different  conclusions  on  the  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1089;   Dec.  Dig.  |  289.*] 

3.  Mabteb  and  Sebvant  (|  289*)— Injuries 
TO  Sebvant  —  Railjioads  —  Oontbibtttobt 
Neolioenob— Question  fob  Jubt. 

Plaintiff,  a  railroad  engineer,  whose  duty 
it  was  also  to  fire  his  engine,  after  liaving  run 
the  engine  ahead  of  his  train  in  order  that  a 
switchman,  then  at  the  switchstand,  might 
throw  the  switch  according  to  his  dntr,  and 
send  tlie  train  on  another  track  according  to 
custom,  left  tbe  engine  and  took  a  stand  in  the 
middle  of  the  track  I>ehind  the  engine  to  rake 
out  clinkers,  and  while  doing  this  was  struck  by 
the  cars  continuing  on  the  same  track  because 
of  the  switchman's  failure  to  properly  throw 
the  switch  of  which  plaintiff  was  not  warned, 
though  he  could  have  neard  a  warning  if  given. 
Held,  that  plaintiff  was  not  negligent  as  a  mat- 
ter of  law. 

[E)d.  Note. — ^For  other  case^  see  Master  and 
Servant  Cent  Dig.  |  1122;   Dec.  Dig.  I  289.*] 

4.  Mabteb  and  Sebvant  (S  179*)— Injubies 
to  Sebvant  — Fellow-Sebv ant  Act— Va- 
lidity. 

Act  March  8,  1907  (Acts  190T,  p.  162), 
abolishing  the  fellow-servant  rule,  is  valid. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  364;    Dec.  Dig.  S  179.*] 

6.  Masteb  and  Sebvant  (f  228*)— Injubies 
TO  Servant  — Feixow-Sebv ant  Act— Con- 
tbibutobt  Neolioencb. 

Acts  1907,  p.  162,  providing  that  in  cases 
of  corporations,  the  master  shall  be  liable  for 
injuries  or  death  caused  by  any  other  servant  of 
the  master  in  the  same  manner  and  to  the  same 
effect  as  if  the  negligence  causing  the  injuries 
or  death  was  that  of  the  employer,  while  giv- 
ing tbe  servant  a  right  to  rely  on  the  exercise 
of  reasonable  care  by  his  fellow  servants,  does 
not  relieve  him  from  the  duty  to  exercise  ordi- 
nary care  for  his  own  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  670 ;   Dec.  Dig.  {  228.*] 

6.  Mabteb  and  Sebvant  ({  294*) — Injubies 
TO  Sebvant— Fellow -Sebvant  Rule — Stat- 
utes—Instbuctions. 

Under  AcU  1907,  p.  162,  abrogating  the 
fellow-servant  rule,  an  instruction  that  the  law 
imposed  on  plaintiff  the  exercise  of  ordinaiy 
care,  and  in  determining  tliat  question  the  .jury 
might  consider  the  fact  that  he  relied  on  ids 
fellow-servant  performing  his  du^,  at  tlie  same 
time  having  due  regard  himself  to  the  dan- 
ger to  be  apprehended,  was  not  error  as  glviag 
plaintiff  an  absolute  Tight  to  assume  that  his 
fellow  servants  would  do  their  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1162 ;   Dec.  Dig.  {  294.*] 

7.  Tbiai.  (J  278*)- Instbuctions— AMBiauiTT 
—Objections. 

A  general  objection  is  insufficient  to  point 
out  an  ambiguity  in  an  instruction,  which  must 
t>e  specifically  called  to  the  court's  attention. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  689;   Dec.  Dig.  {  278.*] 

8.  Masteb  and  Sebvant  ({  296*)— Irjubies 
TO  Sebvant— Actions— Instbuotionb. 

Tlie  court  was  requested  to  charge  that  if 
the  jury  found  from  the  evidence  that  the  fire 
in  the  engine  which  plaintiff  was  operating 
could  have  Deen  attended  to  by  plaintiff  remain- 
ing on  the  engine,  and,  instead,  plaintiff  stood 
behind  on  the  track,  and  thereby  was  injured, 
he  needlessly  placed  himself  in  a  aangerous  posi- 
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tioD,  and  waa  negligent.  Another  inatruction 
directed  that  if,  in  order  to  make  a  customary 
ilyinr  switch,  the  time  the  person  throwing  the 
awitra  had  to  perform  was  short,  so  that. he  had 
to  act  with  promptness,  and  notwithstanding 
plaintiff's  knowledge  of  the  fact  he  assumed 
that  the  switch  would  be  thrown  in  time  for  the 
cars  to  take  another  track,  and  did  not  look 
to  ascertain  that  the  switch  had  been  turned, 
bat  went  on  the  track  in  front  of  the  moving 
cars  and  was  injured,  he  was  negligent,  and 
conld  not  recover.  Held,  that  such  instructions 
were  properly  refused  as  charging  that,  if  the 
jury  round  the  facts  stated,  plaintiff  waa  negli- 
gent as  a  matter  of  law. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1180;   Dec.  Dig.  {  296.*] 

9.  TBIAI.    (S    194*)— iNSTBUCnONO— Pbovince 
OF  COUBT  AND  JUBT. 

Since  the  existence  of  negligence  is  a  ques- 
tion of  fact,  it  is  improper  to  charge  that  a 
certain  fact  or  group  of  facts  constitutes  neg- 
ligence per  se  unless  they  are  so  declared  by 
law  or  are  such  as  induce  an  inference  of  neg- 
ligence in  all  reasonable  minds. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (  465 ;    Dec.  Dig.  {  194.*] 

10.  Tbial  (I  194*)— iNSTEucnoNS— Pbovinoe 

or  COTTBT  AND  JtTBT. 

Instmetions  on  contributory  nej^ligence  so 
written  as  to  be  peremptory  and  mvade  the 
province  of  the  Jury  on  such  question  are  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  465;    Dec  Dig.  {  194.»] 

11.  TBIAL     (i    260*)— INSTKUOTIONS— Hetusai, 

OF  Requests— IN8TBUCTI0R8  Giver. 

A  request  to  charge  that  tracks  on  which 
railroad  cars  are  moving  are  dangerous,  and 
that  it  is  the  duty  of  persons  liaving  occasion  to 
go  on  the  tracks  to  use  their  senses  to  ascei^ 
tain  that  no  moving  trains  are  near,  and  that 
it  was  plaintiff's  duty  before  going  on  the  track 
where  he  was  injured  to  use  such  care  as  a 
prudent  person  under  the  circnmstances  would 
use,  and,  if  he  failed  to  exercise  such  care,  he 
coald  not  recover,  was  sufficiently  covered  b^ 
other  instructions  defining  contributory  negli- 
gence, and  charging  that  if  plaintiff  niled  in 
any  respect  to  use  the  care  which  an  ordinarily 
prudent  person  would  use  under  the  circum- 
stances, and  such  failure  contributed  to  bis  in- 
jury, he  could  not  recover,  and  that  the  oper- 
ation of  trains  and  working  on  or  about  tracks 
was  dangerous,  and  a  person  so  working  was 
bound  to  use  care  and  watchfulness  commensu- 
rate vrith  his  dangeroua  surroundings  to  avoid 
injury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
D&,  8  651;    Dec.  Dig.  {  260.*] 

12.  Masteb  and  Sebvant  (S  296*)— Injubies 

TO   SEBVAWT — CONTRIBUTOBT   NEGUOEWCE— 

Instbuctions. 

Defendant  requested  a  charge  that  if  after 
plaintiff,  an  engineer,  passed  a  switch  with  his 
engine  before  getting  down  to  fix  the  fire,  look- 
ed back  and  saw  that  the  cars  he  had  been 
drawing  had  not  passed  the  switch,  and  if  he 
had  known  the  switch  was  still  turned  for  the 
tiack  he  was  on,  he  would  not  have  got  on  the 
track  behind  his  engine  where  he  was  hurt,  and 
that  the  switch  and  tracks  were  in  plain  view, 
and  he  could  have  seen  the  switch  was  not 
turned  if  he  had  looked  at  it  or  at  the  tracks  at 
titat  point  but  he  failed  to  look,  etc,  and  "there- 
by" did  not  exercise  the  care  of  a  reasonably 
prudent  person  under  the  circnmstances,  he 
eoold  not  recover.  Held,  that  the  word  "there- 
in referred  to  "but  he  failed  to  look,"  etc.,  and 
hence  the  instruction  was  properly  refused  as 


ambi^ons,   and   as   withdrawing   the  issue  of 
contributory  negligence,  from  the  Jury. 

[Ed.  Note.-»For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1180;   Dec.  Dig.  |  296.*] 

13.  Masteb  and  Sebvant  (§  265*)- Injubies 
TO  Sebvant— Contbibutobt   Neqliqencb— 

BUBDEN   OF  PBOOF. 

In  an  action  for  injuries  to  a  servant,  the 
burden  of  proving  plaintiff's  contributory  neg- 
ligence rests  on  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  908;   Dec  Dig.  i  265.*] 

14.  Dauaobs  (I  132*)— Excbsbivb  DAiiAass— 
Febsonal  Injubies. 

Plaintiff,  a  tram  road  engineer,  was  2Z 
years  old,  and  a  man  of  average  intelligence. 
His  left  leg  was  so  injured  that  it  was  am- 
putated 5%  inches  below  the  hip.  He  suffered 
great  pain,  and  lay  in  a  hospital  for  a  month. 
On  his  return  home  he  fell  and  hurt  the  stump, 
so  that  he  was  carried  back  to  the  hospital,  and 
remained  there  six  weeks  longer.  His  medical 
and  hospital  bill  was  $386.22,  and  his  earning 
capacity  at  the  time  he  was  injured  was  $2.40- 
a  day.  Prior  to  his  employment  by  defendant, 
he  had  worked  15  nights  in  railroad  yards, 
running  a  switch  engine.  Held,  that  a  verdict 
awarding  plaintiff  $20,320  was  excessive,  and- 
should  be  reduced  to  $12,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  380 ;   Dec  Dig.  |  132.*] 

Wood,  J.,  dissenting.  Battle,  J.,  dissenting, 
in  part 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Erans,  Judge. 

Action  by  George  M.  Ramsey  against  the- 
Aluminum  Company  of  North  America. 
Judgment  for  plaintiff,  and  defendant  ap- 
ptols.     Affirmed  on  condition. 

George  M.  Ramsey  brought  thU  action. 
against  the  Aluminum  Company  of  North 
America  to  recover  damages  for  physical  in- 
juries alleged  to  have  been  received  by  him. 
while  in  the  employment  of  said  company  on. 
account  of  the  negligence  of  one  of  his  fel- 
low servants.  The  defendant  company  an- 
swered, setting  up  contributory  negligence 
on  the  part  of  the  plaintiff  as  a  defense  to 
tbs  action. 

The  Alominnm  Company  of  North  America 
is  engaged  in  the  mining  of  bauxite  In  Saline 
county.  Ark.,  and  in  connection  with  its  plant 
operates  a  narrow-gauge  railroad  with  a  track- 
age of  two  miles  which  Is  used  for  the  pur- 
pose of  hauling  the  ore  from  the  mines  to 
the  drying  shed.  The  equipment  of  the  road 
consisted  of  one  locomotive  and  about  80 
train  cars.  The  roadbed  was  new  and  the 
track  in  good  shape  at  the  time  tbe  accideut 
in  question  happened.  At  the  time  of  the 
trial  in  September,  1907,  George  M.  Ramsey, 
the  plaintiff,  was  nearly  23  years  old.  He 
commenced  working  for  the  company  on  the 
31st  day  of  August,  1906.  He  commenced  to 
run  the  engine  on  the  22d  day  of  January, 
1907,  and  continued  to  run  it  up  to  the  time 
he  was  Injured,  which  occurred  on  the  18th 
day  of  June,  1907.  The  shed  runs  north  and 
south.     One  track  runs  east  and  one  north- 
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-east.  The  cars  from  the  northeast  track  were 
placed  in  the  shed  by  kicking  them  there. 
From  the  east  track  they  were  run  In  by 
means  of  a  "flying  switch."  There  was  no 
"Y"  or  turntable;  When  the  cars  came  In 
from  the  Martin  mine,  they  were  run  In  the 

.shed  by  means  of  the  flying  switch,  and  were 
unloaded  there.  The  customary  manner  of 
making  the  flying  switch  is  described  as  fol- 
lows: The  locomotive  was  in  front  of  the 
cars,  coming  from  the  mines,  and,  when  it 
arrived  at  a  big  cut  about  200  yards  from  the 
switch,  the  engineer  would  blow  the  whistle. 
In  response  to  this  signal  two  employes  of  the 
company  would  come  out  of  the  car  sheds, 
go  down  along  the  track,  and  jump  on  the 
moving  cars  to  assist  in  bringing  them  in. 
One  of  them  would  Jump  on  the  engine  to 
pull  the  pin  for  the  flying  switch  when  the 
engineer  gave  the  signal.  The  switch  was 
always  left  open  so  that  the  engine  could  take 
the  right-hand  track,  which  led  around  to 
the  end  of  the  shed.    After  the  engine  pass- 

-•ed  the  switch,  the  switch  would  be  thrown 
so  that  the  cars  would  take  the  left-hand 
track,  which  led  into  the  shed  to  the  ore 
bins.  When  In  about  50  yards  of  the  switch, 
the  engineer  would  check  the  speed  of  the 

•engine,  and  this  would  cause  the  coupling  be- 
tween the  engine  and  the  car  next  to  It  to 
slacken  so  that  the  pin  could  be  pulled.  The 
engineer  would  then  Increase  the  speed  of 
the  engine  so  that  It  could  pass  the  switch 
and  get  on  the  right-hand  track  ahead  of  the 

■cars.  When  the  engine  reached  the  switch, 
the  man   on  the  engine   with   the   engineer 

-would  Jump  off  the  engine,  and  throw  the 
switch  In  order  to  place  the  ears  on  the  left- 
hand  track  leading  to  the  sheds.  The  switch- 
man would  then  Jump  on  the  moving  cars 
to  assist  the  brakeman  In  setting  the  brakes 
so  as  to  stop  them  at  the  ore  bins.  The  en- 
gine was  a  small  one,  and  had  no  tender. 
The  train  crew  consisted  of  the  engineer  and 
a  brakeman.  Sometimes  the  brakeman  pull- 
ed the  pin  to  make  the  flying  switch,  but  he 
usually  rode  on  the  rear  end  of  the  train  of 
cars,  so  that,  if  the  train  broke,  he  would  be 
in  a  better  position  to  control  the  cars  which 
had  broken  loose  from  the  engine. 

The  accident  happened  on  the  second  trip 
that  had  been  made  on  the  morning  of  Its 

-occurrence.  TTie  brakeman  was  riding  on  the 
rear  end  of  the  train,  and  the  signal  for  the 
switchman  to  come  to  throw  the  switch  was 

"blown  in  the  cut  as  usual.  When  the  engine 
arrived  at  a  point  about  50  yards  from  the 

'  switch,  the  engineer  pulled  the  pin  to  un- 
couple the  cars  from  the  locomotive.  When 
the  plaintiff  got  back  on  his  feet  after  pull- 
ing the  pin,  and  looked  ahead,  McLaughlin 

'  was  walking  up  the  track  toward  the  engine 
about  10  steps  away,  and  Page  was  stand- 
!^ng  at  the  switch  with  his  foot  on  the  sill. 
Mcl/tughlin  and  Page  had  come  out  of  the 
shed  for  the  purpose  of  throwing  the  switch 

.and  of  assisting  the  brakeman  In  stopping 


the  cars  at  the  ore  bins  in  the  shed.  It  was 
the  duty  of  Page  to  throw  the  switch.  The 
engine  was  about  40  yards  ahead  of  the  cars 
when  it  passed  the  switch.  As  it  passed  Mc- 
Laughlin and  Page,  plaintiff  said :  "Tou  come 
out  here  next  time  and  pull  this  pin.  We  are 
in  a  hurry  this  morning.  I  don't  want  to 
pull  the  pin  another  time.  I  pulled  It  last 
time."  They  said:  "All  right."  Plaintiff 
rolled  the  engine  down  to  the  road  cross- 
ing, and  stepped  off  right  behind  it  when  it 
stopped.  He  grabbed  the  clinker  hook,  and 
turned  around.  The  cars  were  then  within 
10  steps  of  the  switch.  Page  was  standing 
at  the  switch,  but  plaintiff  did  not  notice 
whether  the  switch  had  been  thrown  or  not 
He  was  in  a  hurry,  and  had  stepped  down 
to  attend  to  the  fire  in  his  engine.  Just  aa 
he  raised  up,  the  cars  ran  into  him,  knock- 
ed him  down,  and  up  against  the  engine. 
The  cars  were  moving  at  the  speed  of  seven 
or  eight  miles  per  hour.  When  the  cars 
hit  him,  McLaughlin  was  four  car  lengths 
from  the  first  car  and  Page  was  behind  him 
at  the  switch.  Plaintiff  was  both  engineer 
and  fireman.  It  was  necessary  for  blm  to 
rake  the  fire  and  to  get  out  the  clinkers  to 
get  up  steam  enough  to  move  the  engine  back 
up  the  grade.  He  said  that  he  could  not  do 
this  work  In  any  other  position  than  that 
assumed  by  him  at  the  time  of  the  Injury; 
that  the  work  could  not  be  done  from  the 
boiler  because  the  platform  from  behind  the 
end  of  it  was  only  two  feet  wide,  and  the 
fire  would  bum  him  if  he  stood  so  close,  and 
that  besides  this  in  standing  on  the  platform 
he  could  not  get  the  clinker  book  down  in 
the  .fire ;  that  he  could  not  do  this  work  from 
either  side  of  the  engine  because  there  was 
no  opening  Into  the  fire  box  on  either  side, 
and  that,  in  consequence  thereof,  be  had  to 
stand  right  In  front  of  the  door  and  In  the 
middle  of  the  track  to  do  the  work.  The 
plaintiff  gave  the  signal  for  the  men  to  conn- 
out  to  throw  the  switch  when  he  was  about 
200  yards  from  it,  and  it  was  his  duty  to 
direct  when  the  flying  switch  was  to  be  made. 
When  he  gave  the  signal.  It  was  the  duty  of 
one  of  the  men  to  puU  the  pin,  and,  after  the 
engine  passed  the  switch,  it  was  the  duty  of 
the  other  to  throw  the  switch.  Plaintiff  re- 
lied upon  Page  to  throw  the  switch.  Plain- 
tiff's leg  was  crushed  so  badly  that  it  had  to 
be  amputated. 

The  above  Is  the  substance  of  the  testimo- 
ny of  the  plaintiff  detailing  the  circum- 
stances relating  to  the  Injury.  On  cross-ei- 
amlnatlou  be  stated  that  sometimes  In  mak- 
ing a  flying  switch  one  splits  the  switch ;  that 
sometimes  it  happens  that  a  piece  of  coal  or 
wood  will  get  Into  the  switch  and  prevent  its 
being  thrown ;  that,  if  be  had  looked  a  few 
seconds  longer,  he  could  have  seen  wbetlier 
the  cars  took  the  left-hand  track,  but  that  he 
could  almost  have  the  engine  hot  in  that 
time;  and  that  he  was  In  a  hurry.  On  re- 
direct examination  he  testified  that  the  track 
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on  wblcb  he  was  injured  was  so  curved  tbat 
tie  could  not  tell  from  where  be  was,  whether 
the  switch  was  open  or  shut ;  that  the  switch 
iMir  was  small  and  flat  on  one  side  or  the 
other  as  the  switch  is  open  or  shut ;  that  at 
the  time  of  the  injury  he  was  absorl>ed  in 
getting  the  engine  ready  to  go  back  to  the 
mine;  that,  if  there  was  a  piece  of  coal  in 
the  switch,  the  man  at  the  switch  could  have 
told  it  better  than  he,  and  that,  if  the  switch 
failed  to  vi;prk,  conld  have  notified  him  of 
that  fact  by  hollowing  to  him,  as  he  was  on- 
ly five  or  six  car  lengths  away. 

R.  L.  P^e,  for  the  defendant,  testified: 
"I  am  23  years  old,  and  reside  at  Bauxite, 
Ark.,  and  work  for  the  defendant.  I  have 
been  at  work  for  tbat  company  about  one 
year.  I  was  working  for  it  when  Ramsey 
was  hurt.  We  always  made  a  drop  of  the 
cars,  or  flying  switch,  when  bringing  ore 
from  the  Martin  mine.  The  engine  would 
pull  tbe  cars  down,  and  then  we  would  meet 
tbem.  One  of  us  was  supposed  to  get  on 
the  cars  and  cut  the  engine  off  and  ride  the 
engine  to  the  switch,  the  engine  taking  the 
right-band  track,  drop  off,  and  turn  the 
switch  for  the  main  line,  so  that  the  cars 
would  run  on  Into  the  shed.  Always  two  of 
us  went  out  to  meet  the  train.  When  it 
whistled  on  this  occasion,  Sam  McLaughlin 
and  I  went  out.  I  ran  past  the  switch  stand, 
and.  as  tbe  engine  ran  past  me,  Ramsey 
said:  'Bob,  1  want  you  to  be  here  next  time 
to  pull  this  pin.'  I  said:  'All  right,  Houston, 
I  will.'  That  was  about  20  yards  from  tbe 
switch  stand.  I  ran  on  east  and  caught  the 
cars,  getting  on  the  fourth  car,  and  Mc- 
Laughlin caught  on  about  four  cars  back  of 
me.  I  was  about  20  yards  from  tbe  switch 
when  tbe  engine  passed  me,  and  proceeded 
to  run  east  until  I  climbed  on  tbe  cars.  I 
was  on  the  left-hand  side  of  the  track,  the 
side  tbe  switch  is  on.  I  did  not  stop  after 
leaving  the  switch.  Mr.  Pipkin,  the  shed 
foreman,  sent  us  out,  and  we  ran  until  we 
met  tbe  train.  Mclaughlin  and  I  did  not 
stop  and  sit  on  the  coal  box.  There  was  no 
one  at  the  switch  to  throw  the  switch  after 
the  engine  passed.  I  could  not  have  run 
ahead  of  the  cars  to  throw  the  switch.  nnA 
tbe  cars  ran  into  tbe  siding.  McLaughlin 
was  on  tbe  opposite  side  of  tlie  track. 
Forrest  Raper,  tbe  brakeman,  was  on  the 
last  car.  I  have  never  known  of  Ramsey's 
pulling  tbe  pin  himself  on  any  other  run. 
Before  that  it  bad  been  the  custom  for  the 
engineer  to  stop  and  wait  for  us  if  we  did 
not  come  out  in  time  to  pull  tbe  pin  and 
throw  tbe  switch.  The  engine  ran  about  20 
steps  beyond  the  switch  before  it  stopped, 
stopping  on  the  road  crossing.  Tbe  engine, 
when  it  passed  me,  was  running  too  fast  for 
me  to  get  on  without  running  a  risk  of  get- 
ting hurt" 

Other  evidence  was  adduced  tending  to  cor- 
roborate tbe  testimony  of  Page.  There  was 
a  Jury  trial  and  verdict  for  tbe  plaintiff  In 


the  sum  of  120,320.  Tbe  defendant  has  duly 
prosecuted  an  appeal  to  this  court. 

Appellee  asked  tbe  court  to  instruct  the 
Jury  as  follows: 

"(1)  You  are  instructed  tbat,  while  an  em- 
pIoy6  assumes  all  the  risks  and  hazards  usu- 
ally incident  to  tbe  employment  be  under- 
takes, he  does  not  assume  tbe  risk  of  the 
negligence  of  the  company  for  whom  be  was 
working  or  any  of  its  servants.  In  other 
words,  he  has  a  right  to  assume,  not  only 
that  tbe  master  wUl  perform  its  duty,  but  he 
has  a  right  to  assume  tbat  each  of  tbe  other 
servants  will  perform  their  duty;  and  if, 
while  in  the  exercise  of  ordinary  care,  he  is 
injured,  either  by  tbe  negligence  of  the  mas- 
ter for  whom  he  works  or  by  the  negligence 
of  any  other  servant  of  the  master,  be  has 
a  right  to  recover,  and  if  you  find  from  tbe 
evidence  in  this  case  that  tbe  plaintiff,  Ram- 
sey, while  in  the  exercise  of  ordinary  care, 
relied  upon  the  other  servants  performing 
their  duties,  and  was-  injured  by  tbe  negli- 
gence of  some  other  servant,  your  verdict 
must  be  for  the  plaintiff. 

"(2)  You  are  instructed  that  negligence  Is 
the  doing  of  something  that  a  man  of  ordina- 
ry prudence  would  not  do  under  tbe  circum- 
stances, or  tbe  failure  to  do  something  which 
a  man  of  ordinary  prudence  under  the  cir- 
cumstances would  do,  and.  If  you  find  from 
the  evidence  In  this  case  that  Ramsey  was 
doing  what  a  man  of  ordinary  prudence 
would  have  done  under  the  circumstances, 
he  is  not  guilty  of  contributory  negligence, 
and  your  verdict  must  be  for  tbe  plaintiff. 

"(3)  You  are  Instructed  tbat  contributory 
negligence  cannot  be  presumed,  but  must  be 
proven,  and  the  burden  of  proving  it  is  on 
the  defendant 

"(4)  If  you  find  for  the  plaintiff  in  assess- 
ing his  damages,  you  may  take  into  consider- 
ation his  pain  and  suffering,  both  mental  and 
physical,  caused  by  the  Injury,  if  any  is 
proven,  bis  probable  future  suffering  as  a 
result  of  tbe  injury,  if  any  future  suffering 
appears  from  the  evidence  to  probably  result 
from  the  Injury,  and  his  expenses  for  med- 
ical attendance  caused  by  tbe  injury,  if  any 
are  proven. 

"(5)  If  you  find  that  the  plaintiff,  while  In 
tbe  exercise  of  ordinary  care  upon  bis  part, 
was  Injured  by  reason  of  the  carelessness  or 
omission  of  duty  of  the  defendant,  its  serv- 
ants, or  employes,  yoa  will  find  for  the  plain- 
tiff." 

These  Instructions  were  given  over  the  ob- 
jections of  appellant. 

At  the  request  of  appellant,  the  court  gave 
tbe  following  instructions: 

"(2)  You  are  Instructed  that  the  mere  fact 
that  plaintiff  was  injured  while  in  defend- 
ant's employ,  or  was  injured  about  tbe  works 
of  defendant,  creates  no  liability  upon  de- 
fendant to  pay  for  any  damages  he  may 
have  suffered ;  nor  is  there  any  presumption 
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that  because  of  such  injury  defendant  or  any 
of  Its  agents  or  servants  was  negligent  and 
is  responsible  therefor,  but  the  burden  of 
proof  Is  on  the  plalntUf  to  establish  by  a 
preponderance  of  the  evidence  that  bis  In- 
jury and  damage  were  caused  by  the  negli- 
gence of  defendant 

"(3)  Xou  are  instructed  that  contributory 
negligence  Is  the  failure  to  use  that  degree 
of  ordinary  care  and  caution  to  avert  Injury 
to  himself  which  would  foe  used  by  an  ordi- 
narily prudent  person  under  the  circumstan- 
ces; and  if  you  find  from  the  evidence  that 
plaintiff  failed  in  any  respect  to  use  that  de- 
gree of  care  and  caution  which  an  ordinarily 
prudent  person  would  use  under  the  circum- 
stances, and  that  bis  failure  to  use  such  care 
contributed  to  cause  his  injury,  so^  that  but 
for  his  concurring  negligence  the  Injury  would 
not  have  happened,  your  verdict  will  be  for 
the  defendant,  and  by  ordinary  care  is  meant 
the  exercise  of  reasonable  diligence  and  im- 
plies such  watchfulness,  caution,  and  fore- 
sight as  under  all  circumstances  of  the  par- 
ticular service  would  be  exercised  by  ordi- 
narily careful  and  prudent  persons." 

"(5)  Even  though  defendant's  agents  or  em- 
ployes may  have  been  guilty  of  negligence 
which  caused  plaintifTs  injury,  still  if  plaln- 
tUf was  guilty  of  any  carelessness  or  negli- 
gence which  contributed  in  any  degree  to 
cause  bis  injury,  so  that  but  for  his  concurr- 
ing negligence  the  accident  would  not  have 
happened,  your  verdict  will  be  for  the  de- 
fendant 

"(6)  Xou  are  instructed  that  the  operation 
of  trains  and  working  on  and  about  tram- 
road  tracks  are  necessarily  dangerous;  and 
a  person  working  about  moving  trains  and 
about  tracks  where  trains  are  being  moved  is 
bound  to  use  care  and  watchfulness  commen- 
surate with  bis  dangerous  surroundings  to 
avoid  injury  to  himself." 

"(11)  If  you  find  from  the  evidence  that 
Immediately  preceding  the  time  of  the  occurs 
rence  of  the  accident  complained  of  in  this 
suit  plaintiff  was  in  charge  of  defendant's 
engine  and  a  string  of  tram  cars,  and  that 
as  he  approached  the  switch  leading  to  the 
shed  of  defendant's  mill,  it  was  his  custom 
to  blow  his  engine  whistle,  and  thereupon 
switchmen  were  sent  from  defendant's  mill 
to  meet  the  engine  and  train  for  the  purpose 
of  switching  the  cars  into  the  mill  and  of 
controlling  their  speed  with  brakes,  and  that 
It  was  the  custom  for  one  of  these  switchmen 
to  get  upon  the  engine  and  pull  the  coupling 
pin  connecting  the  engine  with  the  first  car, 
and  thereupon  the  engine  would  Increase  its 
speed  and  run  ahead  of  the  cars  which  were 
coming  behind  it  the  switchman  who  pulled 
the  coupling  pin  remained  on  the  engine,  and 
getting  off  at  the  switch  for  the  purpose  of 
turning  it  so  the  cars  could  take  the  siding, 
and  if  you  find  from  the  evidence  that  at 
the  time  this  injury  occurred  the  switchman 
did  not  reach  his  engine  in  time  to  make  the 


switch  as  described,  and  t^iereupon  he  un- 
coupled the  engine  from  the  train  of  tram 
cars  himself  and  increased  the  speed  of  his 
engine  and  ran  ahead  of  the  cars,  and  did 
not  use  care  to  ascertain  whether  the  switch- 
man whose  duty  it  was  to  turn  the  switch 
was  at  the  switch,  but  proceeded  and  after 
passing  the  switch  got  on  the  track  behind 
his  engine,  and  that,  if  he  bad  looked  when 
passing  the  switch,  he  would  have  seen  that 
no  one  was  there  to  turn  it  you  are  instruct- 
ed that  bis  Injury  is  due  to  his  own  fault 
and  neglect  and  your  verdict  will  be  for 
the  defendant' 

"(12)  Yon  are  instructed  that  there  is  no 
evidence  in  this  case  that  the  engine,  cars, 
brakes,  switch,  or  track  of  the  defendant 
company  was  out  of  repair;  and  there  Is 
no  evidence  in  this  case  of  any  negligence  on 
the  part  of  defendant  or  its  agents  or  eto- 
ploy^s  in  this  respect" 

"(16)  If  you  find  from  the  evidence  that  It 
was  not  plalntifTs  duty  to  uncouple  the  en- 
gine from  the  cars,  and  that  his  doing  so 
made  the  drop  switch  more  dangerous  and 
contributed  in  any  degree  to  cause  his  in- 
Jury,  so  that  but  for  bis  contributory  negli- 
gence the  accident  would  not  have  happened, 
then  bis  act  was  contributory  negligence,  and 
your  verdict  will  be  for  the  defendant 

"(17)  If  you  find  from  the  evidence,  that  It 
was  plaintiff's  custom  and  duty  when  making 
trips  from  the  Martin  mine  to  st<^  bis  train 
and  wait  until  tbe  switchmen  came  from  the 
mill  to  assist  in  switching  tbe  cars,  and  that 
be  failed  to  stop  his  train  and  wait  for  the 
switchmen  to  arrive  at  the  train  to  assist  in 
making  the  switch  that  was  attempted  be- 
fore his  injury,  and  that  his  conduct  in  this 
respect  contributed  in  any  degree  to  cause  his 
Injury,  so  that  without  his  concurring  negli- 
gence the  accident  would  not  have  happened, 
your  verdict  will  be  for  the  defendant" 

"(37)  The  testimony  of  Bullock  of  any  state- 
ment made  by  Page  that  Page  was  at  fault 
for  the  accident  or  was  at  the  switch  in  time 
to  turn  It  is  not  admissible  as  tending  to 
prove  that  Page  was  at  tbe  switch  in  time 
to  have  turned  it  and  have  prevented  the  ac- 
cident but  is  only  admissible  as  it  may  affect 
the  credibility  of  Page." 

These  instructions  were  given  t^  the  court 
Other  Instructions  were  asked  by  appellant, 
which  were  refused.  As  they  will  be  suflS- 
dently  set  out  in  the  opinion,  it  will  not  be 
necessary  to  do  so  here. 

Rose,  Hemingway,  Cantrell  &  liOugfoorongh, 
for  appellant  Mebaffy,  Williams  &  Arm- 
stead,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
1.  It  Is  'earnestly  insisted  by  counsel  for  ap- 
pellant that  the  first  instruction  asked  by 
him,  which  was  peremptory,  should  have  been 
given.    On  this  view  of  tbe  case,  we  most 
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consider  the  testimony  In  its  moet  farorable 
aspect  to  the  appellee,  for  It  Is  the  proyince 
of  the  jury  to  pass  upon  the  weight  of  the 
evidence:  With  that  we  have  no  concern, 
however  greatly  we  may  think  It  preiwnder- 
ates  one  way  or  the  other.  The  test  Is:  Conld 
reasonable  and  fair-minded  men  from  all  the 
facts  and  circumstances  adduced  In  evidence 
have  come  to  different  conclusions  as  to  wheth- 
er or  not  negligence  on  the  part  of  appel- 
lee might  be  Inferred.  If  so,  the  right  to 
draw  the  Inference  Is  for  the  Jury.  On  the 
other  hand.  If  reasonable  minds  could  have 
reached  but  one  conclusion  from  the  evidence, 
then  the  question  of  contributory  negligence 
Is  one  of  law  for  the  court  Appellee,  when 
he  was  Injured,  was  not  a  trespasser  upon 
the  traclE.  His  work  required  him  to  be 
there.  He  testified  that  the  engine  was  so 
constructed  that  it  was  necessary  for  htm  to 
stand  In  the  middle  of  the  track  to  rake  out 
the  clinkers.  His  work  required  haste  for 
the  rapidity  with  which  he  hauled  the  cars 
to  and  from  the  mines  necessarily  facilitated 
the  operation  of  the  mines.  It  is  true  that,  if 
be  bad  waited  a  few  seconds,  he  could  have 
seen  that  the  switch  was  not  thrown;  but  he 
said  that  the  switchman  was  standing  there 
with  his  foot  on  the  sill  of  the  switch  stand, 
and  that  it  was  his  duty  to  throw  the  switch. 
He  further  stated  that  at  the  time  of  the  In- 
jury he  was  only  five  or  six  car  lengths  away 
from  the  switch  stand,  and  could  have  heard 
a  warning  cried  by  the  switchman  If  the 
«wltch  had  failed  to  operate.  Under  these  dr- 
comstances,  we  do  not  think  be  was  neces- 
sarily negligent  because  he  did  not  wait  to 
see  if  the  switch  was  thrown  and  the  cars 
took  the  left-hand  track  before  he  commenced 
to  flx  his  fire.  As  was  said  In  the  case  of 
Rahman  t.  Minn.  &  N.  W.  Rd.,  43  Minn.  42, 44 
N.  W.  622:  "The  law  imposed  up  him  the 
exercise  of  ordinary  care  and  prudence,  and 
in  considering  what  this  is,  under  a  given 
state  of  facts,  regard  must  be  had  for  the 
danger  to  be  apprehended,  the  reasonable 
probability  of  incurring  it,  as  well  as  the  nat- 
ural presumption  that  other  persons  will  dls- 
char£:e  their  duty,  and  act  with  due  care." 
See,  also,  Henry  v.  Railway  Co.,  7S  Iowa,  84, 
39  N.  W.  193,  9  Am.  St  Rep.  457.  This  Is  not 
a  case  where  the  physical  facts  were  such 
that  reasonable  minds  must  come  to  the  con- 
clusion that  appellee  heedlessly  took  a  posi- 
tion of  danger.  Certainly  he  would  have 
been  In  no  danger  if  the  switchman  had 
thrown  the  switch  as  his  duty  required  him 
to  do,  or,  even  If  it  failed  to  operate,  had  the 
switchman  called  out  to  him  that  fact  he 
conld  have  escaped  injury.  Hence  we  think 
from  all  the  facts  and  circumstances  of  the 
case  as  they  appear  from  the  record  that  the 
question  of  contributory  negligence  was  one 
for  the  Jury,  and  that  the  court  was  rij^t  in 
not  directing  a  verdict  for  the  appellant. 

Z  Instructions  Nos.  26  to  36,  inclusive,  pass 
out  ot  the  castt,    The  act  of  our  Legislature 


approved  March  8,  1907,  which  abolishes  in 
this  state  the  common-law  rule  that  a  servant 
assumes  the  risk  of  negligence  of  his  fellow 
servant^  has  been  sustained  by  this  court  in 
the  case  of  the  Ozan  Lumber  Co.  v.  Biddie 
(Ark.)  113  3.  W.  796,  decided  since  the  trial 
of  this  case  In  the  court  below.  Hence  It  is 
not  necessary  to  notice  the  refusal  to  give 
these  instructions  which  were  asked  by  the 
appellant,  and  ^hich  were  based  upon  the  un- 
constitutionality of  that  act  except  to  say 
that  the  opinion  In  the  case  of  the  Ozan  Lum- 
ber Co.  v.  Blddle  is  in  accord  with  the  mod- 
em text-writers  on  the  subject  and  as  well 
the  great  majority  of  adjudicated  cases. 

3.  The  first  assignment  of  error  is  based 
upon  the  action  of  the  court  in  giving  instruc- 
tion No.  1  at  the  request  of  appellee.  The  in- 
struction is  set  out  in  the  statement  of  the 
case.  It  is  claimed  that  the  language  of  the 
Instruction  was  susceptible  of  the  construc- 
tion that  appellee  had  an  absolute  right  to  as- 
sume that  his  fellow  servants  would  do  their 
duty,  and  that  It  was  therefore  misleading  and 
prejudicial.  It  may  be  well  here  to  notice 
the  principles  of  law  upon  which  this  instruc- 
tion is  based.  The  common-law  doctrine  was 
that  a  servant  assumed  the  negligence  of  his 
fellow  servant  In  discussing  the  question  of 
contributory  negligence  under  such  conditions 
Mr.  Elliott  says:  "An  employ^  may,  within 
limits,  act  upon  the  assumption  that  the  em- 
ployer's duty  to  exercise  ordinary  care  has 
been  performed,  but  the  fact  that  the  em- 
ploye may  act  upon  such  assumption  does 
not  relieve  him  from  the  duty  of  exercising 
ordinary  care  to  avoid  the  injury.  .The  pre- 
sumption that  -the  duties  of  the  employer  to 
the  employe  have  been  performed  does  not 
authorize  the  employ^  to  carelessly  or  heed- 
lessly venture  into  danger,  nor  does  it  re- 
lieve him  from  the  duty  of  taking  knowledge 
of  and  guarding  against  dangers  plainly  and 
fully  open  to  observation."  3  Elliott  on  Rail- 
roads, p.  768.  Again,  the  right  of  the  servant 
to  rely  on  the  care  of  the  master  Is  thus 
stated:  "Unless  the  danger  is  actually  known 
to  the  servant  or  is  so  obvious  and  immi- 
nent that  an  ordinarily  prudent  person  would 
refuse  to  Incur  It  be  bad  a  right  to  rely  upon 
the  performance  by  the  master  or  his  au- 
thorized agents  other  than  his  own  fellow 
servants  of  the  duties  Imposed  upon  the  mas- 
ter by  law  for  the  protection  of  his  servants." 
26  Cyc  1233. 

The  act  of  March  8,  1907,  of  the  General 
Assembly  of  the  state  of  Arkansas  (Acts  1907, 
p.  162),  abrogated  the  common-law  rule  that 
a  servant  assumes  the  risk  of  negligence  of 
his  fellow  servant  It  is  very  broad  in  its 
terms,  and  In  effect  provides  that  in  cases 
of  corporations,  the  master  shall  be  liable 
to  the  servant  for  injuries  or  death  caused 
by  the  negligence  of  any  other  servant  of  the 
master  in  the  same  manner,  and  to  the  same 
extent  as  U  the  negligence  causing  the  In- 
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Jury  or  death  was  that  of  the  employer.  The 
rule  as  to  the  right  of  a  servant  to  rely  on 
the  exercise  of  due  care  by  his  fellow  serv- 
ants under  statute,  similar  to  our  fellow- 
servant  statute  is  aptly  stated  as  follows: 
"While  under  statutes  limiting  the  fellow- 
servant  doctrine,  a  servant  has  a  right  to  rely 
upon  the  exercise  of  reasonable  care  by  his 
fellow  servants,  this  does  not  absolve  him 
from  caring  for  his  own  safety,  as  an  ordi- 
narily prudent  man  would  do  under  like  cir- 
cumstances, and  he  cannot  recover  for  an 
Injury  received  by  reason  of  the  negligence  of 
a  fellow  servant,  if  he  knew,  or  by  the  exer- 
cise of  ordinary  care  might  have  known', 
thereof."  26  Cyc.  1236,  and  cases  cited.  An 
examination  of  the  cases  cited  in  the  text 
shows  that  they  support  the  rule  as  stated. 
Tested  by  these  principles,  we  think  the  in- 
struction was  correct.  We  do  not  think  it  is 
open  to  the  construction  that  it  told  the  Jury 
that  the  appellee  had  an  absolute  right  to  as- 
sume that  his  fellow  servant  would  perform 
his  duty,  regardless  of  the  fact  of  whether 
appellee  was  himself  under  all  the  circum- 
stances of  the  case  in  the  exercise  of  ordinary 
care  and  prudence.  We  think  the  etTect  of 
the  instruction  was  to  tell  the  Jury  that  the 
law  imposed  upon  appellee  the  exercise  of 
ordinary  care  and  prudence,  and  in  deter- 
mining that  question  that  the  Jury  might  con- 
sider the  fact  that  he  relied  upon  his  fellow 
servant  performing  his  duty,  at  the  same 
time  having  due  regard  himself  for  the  dan- 
ger to  be  apprehended  and  the  reasonable 
probability  of  incurring  it  We  do  not  wish 
to  be  understood  as  approving  the  instruction 
In  the  form  in  which  it  was  given,  but,  if  the 
language  was  thought  to  be  ambiguous  or  of 
doubtful  meaning,  counsel  for  appellant 
should  have  specifically  called  the  court's  at- 
tention to  that  fact,  and  asked  that  the  in- 
struction be  amended,  instead  of  making  a 
general  objection  to  It.  St.  L.,  I.  M.  &  Son. 
R.  Co.  V.  Hoshall,  82  Ark.  391,  102  S.  W.  207, 
and  cases  cited ;  St.  L.,  I.  M.  &  Sou.  R.  Co. 
V.  Hardie  (Ark.)  113  S.  W.  31.  A  general  ob- 
jection is  insufficient  to  point  out  an  am- 
blgfulty  in  an  instruction.  Burnett  v.  State, 
80  Ark.  225,  96  S.  W.  1007,  and  cases  cited. 

4.  Counsel  for  appellant  insists  that  the 
court  erred  in  not  giving  instructions  Nos.  8 
and  13.  As  these  instructions  are  open  to 
the  same  objectlpn,  they  may  be  considered 
together.    They  read  as  follows: 

"(8)  If  yon  find  from  the  evidence  that 
the  flre  In  the  engine  which  plaintiff  was 
operating  could  have  been  attended  to  l>y 
plaintiff  by  remaining  on  the  engine,  but 
that,  instead  of  remaining  on  the  engine  to 
attend  to  the  flre,  be  got  off  the  engine  and 
stood  behind  it  upon  the  track,  and  there- 
by was  Injured,  you  are  instructed  that 
plaintiff  placed  himself  In  a  dangerous  posi- 
tion needlessly,  and  was  guilty  of  contrib- 
utory negligence,  and  your  verdict  will  be 
for  defendant." 


"(13)  If  you  find  from  the  evidence  that 
in  order  to  make  the  flying  switch,  such  as 
was  customary  at  defendant's  plant  and  as 
described  in  evidence,  the  time  in  which  the 
person  throwing  the  switch  had  to  perform 
this  duty  was  short,  and  the  person  throw- 
ing the  switch  had  to  act  with  promptness 
in  order  to  have  the  switch  thrown  In  time 
for  the  cars  to  take  the  track  to  the  shed, 
and  that  plaintiff  knew  of  this  fact,  but  not- 
withstanding such  knowledge  he  assumed 
that  the  switch  would  be  turned  in  time 
for  the  cars  to  take  the  other  track,  and  did 
not  look  or  make  other  reasonable  effort  to 
ascertain  that  the  switch  had  not  been  turn- 
ed, but  got  upon  the  track  in  front  of  the 
moving  cars  and  was  injured,  you  are  in- 
structed that  he  had  no  right  to  place  him- 
self in  that  position  of  danger  in  absolute 
reliance  upon  the  switch  being  tamed  In 
time  to  divert  the  cars,  although,  when  he 
passed  the  switch  with  bis  engine,  he  may 
have  seen  some  person  at  the  switch  who 
apparently  expected  to  turn  it,  and,  if  he 
acted  in  this  manner,  he  was  guiltr  of  con- 
tributory negligence,  and  your  verdict  wUt 
be  for  the  defendant." 

It  will  be  noted  the  instructions  single  out 
certain  facts,  and  tell  the  Jury  that,  if  they 
find  these  facts  to  exist,  appellee  was  guilty 
of  contributory  negligence.  The  effect  of  the 
instruction  was  to  tell  the  Jury,  if  they 
found  the  facts  stated  In  them  to  exist,  that 
appellee  as  a  matter  of  law  was  guilty  of 
contributory  negligence.  "The  existence  of 
negligence  should  be  passed  upon  by  the 
Jury  as  any  other  fact,  and  It  is  improper  to 
instruct  them  that  a  certain  fact  or  group  of 
facts  amounts  to  negligence  per  se  unless 
such  acts  are  declared  by  law  to  be  negli- 
gence per  se,  or  are  such  as  to  Induce  an 
Inference  of  negligence  in  all  reasonable 
minds."  29  Cyc.  645,  and  cases  cited;  Pauck- 
ner  v.  Waken  et  al.,  231  111.  276,  83  N.  E. 
202,  14  L.  R.  A.  (X.  S.)  1118;  Louisiana  &  T. 
Lumber  Co.  v.  Brown  (Tex.  Civ.  App.)  109 
S.  W.  950.  The  instructions  as  written  were 
peremptory  In  their  nature,  and  took  away 
from  the  Jury  the  question  of  contributory 
negligence.  Consequently  they  invaded  the 
province  of  the  Jury,  which  is  never  permis- 
sible. Rector  T.  Robins,  82  Ark.  424,  102  S. 
W.  209;  Stephens  v.  Oppenhelmer,  46  Ark. 
492;  Reed  v.  State,  64  Ark.  621,  16  S.  W. 
819;  Blankenship  v.  State,  55  Ark.  244.  18 
S.  W.  54. 

5.  Instructions  Nos.  7,  9,  10,  14,  22,  asked 
by  appellant  and  refused  by  the  court,  are 
open  to  precisely  the  same  vice  as  is  con- 
tained In  instructions  Nos.  8  and  13,  already 
discussed.  What  has  been  said  in  condem- 
nation of  them  applies  with  equal  force  to 
the  ones  here  under  consideration.  No  use- 
ful purpose  can  be  served  by  setting  them 
out  In  the  opinion,  and  we  need  only  say 
that  the  court  was  rl^t  in  refusing  them 
for  the  reasons  already  given. 
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6.  Counsel  for  appellant  Insists  tbat  the 
court  erred  In  not  giving  instruction  No.  15 
asked  by  them.  It  reads  as  follows:  ''(15) 
Ton  are  Instructed  tbat  tbe  tracks  on  whleh 
cars  are  moving  are  dangerous,  and  that  it 
Is  the  duty  of  persons  having  occasion  to  go 
upon  tracks  to  make  use  of  their  senses  to 
ascertain  that  no  moving  trains  are  near 
which  may  do  them  harm;  and  it  vras  the 
duty  of  plaintiff  before  getting  upon  the 
track  to  use  such  care  as  a  prudent  person 
under  the  circumstances  would  use  to  ascer- 
tain If  any  moving  cars  were  on  the  track 
on  which  he  was  standing  that  might  pos- 
sibly cause  his  injury,  and  if  yon  And  that 
he  failed  to  keep  such  a  lookout  as  a  pru- 
dent person  under  the  circumstances  would 
keep  on  such  moving  cars,  and  that  by  rea- 
son of  such  failure  he  was  injured,  your 
verdict  will  be  for  tbe  defendant,  even 
though  you  may  find  that  some  of  defend- 
ant's other  employes  were  also  guilty  of 
negligence."  We  think  this  instruction  was 
covered  by  the  other  instructions  given  in 
the  case,  particularly  by  Instructions  Nos.  3 
and  6,  given  at  the  request  of  appellant.  A 
comparison  of  the  Instructions  will  show 
that  the  same  matters  embodied  in  this- in- 
struction are  substantially  embraced  in  tbe 
instructions  given.  A  refusal  to  give  an  in- 
struction that  is  substantially  covered  by 
another  instruction  given  is  not  prejudicial. 
Fox  V.  Spears,  78  Ark.  71,  93  S.  W.  560:  Bur- 
row V.  City  of  Hot  Springs,  85  Ark.  396,  108 
S.  "W.  823.  In  the  case  of  Sadler  v.  Sadler, 
16  Ark.  628,  Englisb,  C.  J.,  speaking  for  the 
court,  said:  "A  multiplication  of  instruc- 
tions, announcing  in  effect  tbe  same  legal 
principle,  tends  only  to  Incumber  the  record, 
perhaps  to  confuse  the  Jury,  and  is  not  to  be 
encouraged."  To  the  same  effect,  see  Haney 
V.  Caldwell,  43  Ark.  184.  This  applies  with 
striking  approiHTlateness  to  cases  like  the 
present  one  where,  although  the  testimony 
Is  voluminous,  the  issues  to  be  submitted  to 
the  Jury  are  not  complicated,  and  38  Instruc- 
tloDS  were  requested  by  the  appellant  We 
may  add  in  this  connection  that  instructions 
Nos.  4,  18,  19,  and  20  are  substantially  the 
same  as  other  Instructions  given  by  the 
court,  consequently  no  prejudice  resulted  to 
appellant  from  the  refusal  of  the  court  to 
give  them. 

7.  Counsel  for  appellant  assigns  as  error 
the  refusal  of  tbe  court  to  give  instruction 
No.  23  asked  by  them.  It  reads  as  follows: 
"(23)  If  you  find  from  the  evidence  that  after, 
plaintiff  had  passed  the  switch  with  his  en- 
gine, and  had  brought  it  to  a  stop,  before 
getting  to  the  ground  to  fix  tbe  iire,  he  look- 
ed back  and  saw  that  the  cars  had  not  pass- 
ed tbe  switch,  and,  if  he  had  known  that  the 
switch  was  still  turned  for  the  track  he  was 
on.  he  would  not  have  gotten  on  the  track 
behind  his  engine  where  he  was  hurt,  and 
that  the  switch  and  tracks  were  in  his  plain 
view,  and  be  could  liave  seen  tbat  the  switch 


was  not  turned  If  he  had  looked  at  It  or  at 
the  tracks  at  that  point,  but  he  failed  to  look 
at  the  switch  or  track  at  that  point,  and 
thereby  did  not  exercise  the  reasonable  care 
of  an  ordinarily  prudent  person  under  the 
circumstances,  your  verdict  will  be  for  the 
defendant."  We  think  this  instruction  is 
open  to  the  objection  that  tbe  effect  of  it 
was  to  take  the  question  of  contributory  neg- 
ligence from  tbe  Jury.  The  word  "thereby" 
refers  to  "but  he  failed  to  look  at  tbe  switch 
or  track  at  tbat  point,"  and  thus  makes  ap- 
pellee's failure  to  look  contributory  negli- 
gence as  a  matter  of  law.  In  any  event  the 
language  used  Is  doubtful  or  ambiguous,  and 
it  is  not  prejudicial  for  a  trial  Judge  to  re- 
fuse an  instruction  which  in  his  opinion  has 
a  tendency  by  its  terms  to  take  from  the 
consideration  of  the  Jury  a  disputed  question 
of  fact,  and  thus  mislead  them  as  to  the  is- 
sues submitted  to  them  for  their  decision. 

8.  Counsel  for  appellant  assigns  as  error 
the  action  of  the  court  In  giving  instruction 
No.  3  at  the  request  of  the  appellee.  There 
was  no  error  in  giving  this  Instruction.  In 
the  case  of  L.  R.,  M.  R.  &  T.  Ry.  Co.  v.  Lev- 
erett,  48  Ark.  333,  3  S.  W.  50,  3  Am.  St.  Rep. 
230,  the  court  said:  "Contributory  negligence 
Is  a  matter  of  defense.  It  is  not  presumed, 
but  must  be  proved,  and  the  burden  of  prov- 
ing it  rests  on  the  defendant"  This  court 
has  ever  since  adhered  to  tbat  rule.  Jones 
V.  Malvern  Lumber  Co.,  58  Ark.  125,  23  S.  W. 
679.  In  the  case  of  Hot  Springs  Street  Rail- 
road Co.  V.  Hildreth,  72  Ark.  572,  82  S.  W. 
245,  the  court  said:  "The  burden  of  proving 
negligence  is  on  the  plaintiff,  and  of  proving 
contributory  negligence  is  on  the  defendant 
unless  it  is  shown  by  the  testimony  of  the 
plaintiff."  The  act  of  March  8,  1907,  com- 
monly known  as  the  "fellow-servants  act,^' 
makes  the  master  liable  for  the  negligence 
of  all  his  servants,  but  it  does  not  take  away 
his  defense  of  contributory  negligence,  and 
the  rule  in  regard  to  the  burden  of  proof  is 
not  changed  by  tbe  terms  of  the  act  Hence 
we  can  see  no  reason  for  a  change  of  the 
rule,  and  adhere  to  our  former  rulings  in 
that  respect. 

9.  We  now  come  to  the  question:  Was  the 
verdict  excessive?  This  question  has  given 
us  much  concern.  It  is  an  extremely  diffi- 
cult and  a  somewhat  delicate  matter  in  cases 
like  this  to  tell  when  the  verdict  Is  or  Is  not 
excessive.  It  has  been  frequently  said  that 
it  is  difS.cult  to  find  a  measure  of  damages 
for  pain,  for  the  obvious  reason  that  none 
would  be  an  acceptable  Inducement  to  suffer 
it;  but,  when  It  has  occurred,  the  compensa- 
tion as  such  must  be  considered  upon  a  rea- 
sonable basis  of  estimate.  Under  our  system 
of  Jurisprudence  tbe  amount  of  damages 
must  be  left  largely  to  the  reasonable  discre- 
tion of  the  Jury.  Again,  we  may  say  it  has 
been  repeatedly  held  tbat  they  may  not  give 
any  amount  they  please.     Tbe  appellee  in 
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tblB  case  was  22  years  old  at  the  time  of  tbe 
«ccideut  He  bad  been  to  school  bnt  little, 
hot  his  testimony  shows  him  to  be  a  man  of 
fair  average  Intelligence.  His  left  leg  was 
Injured,  and  had  to  be  amputated  about  6V& 
inches  below  the  hip.  He  sufTered  great 
pain,  and  lay  In  the  hospital  for  one  month 
after  his  leg  was  amputated.  On  his  return 
home  he  fell  and  hurt  it  again,  so  that  he 
had  to  be  oarrled  ba(^  to  the  hospital  and 
remained  there  for  six  weeks  longer.  His 
medical  bill  and  hospital  fees  were  $386.22. 
He  commenced  working  for  the  appellant  in 
August,  1006,  and  worked  for  it  until  tbe 
time  of  the  accident  He  commenced  to  run 
tbe  engine  on  the  22d  of  January,  1907,  and 
was  earning  $2.40  per  day  when  be  was  hurt 
Prior  to  his  employment  by  appellant  he 
had  worked  for  15  nights  in  the  railroad 
yards  at  Hot  Springs,  running  a  switch  en- 
gine. This  was  all  the  experience  be  had 
had  in  running  an  engine  for  pay  prior  to 
bis  employment  by  appellant  He  said  he 
had  learned  how  to  run  an  engine  by  riding 
on  railroad  locomotives  with  engineers  who 
were  his  friends,  and  who  would  teach  him. 
Dr.  Gann,  the  surgeon  who  amputated  his 
leg,  said  that  nearly  all  stumps  give  a  man 


more  or  less  pain  some  time  during  life,  but 
not  necessarily  in  every  case.  It  will  be 
seen  that  appellee  had  not  followed  tbe  oc- 
cupation of  running  an  engine  on  a  regular 
line  of  railroad,  and  it  is  a  matter  of  com- 
mon knowledge  that  he  would  have  had  to 
serve  as  a  fireman  before  he  could  obtain 
such  position.  His  means  of  earning  a  liv- 
ing in  many  other  occupations  la  still  open 
to  him,  and  the  amount  he  will  recoT»  in 
this  case  pr(H>erly  invested  will  yield  an  in- 
come that  will  materially  assist  him  in  pro- 
viding for  bis  future  support  EverytbinK 
considered,  we  think  the  verdict  was  exces- 
sive, and  that  the  amount  recovered  should 
be  reduced  to  $12,000. 

If  appellee  will,  vlthln  15  days,  remit 
the  amount  of  damages  down  to  $12,000,  the 
Jadgmott  will  stand  affirmed;  otherwise  the 
judgment  will  be  reversed  and  the  caose  re- 
manded for  a  new  trial. 

Mr.  Justice  BATTLB  dissents  from  tiie 
construction  we  have  placed  upon  instruc- 
tioti  No.  1  given  by  the  court  at  the  request 
of  appellee  and  upon  instruction  No.  23  asked 
by  appellant  and  refused  by  the  court 

Mi^  Justice  WOOD  dissents  upon  tb» 
whole  case. 
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ROBINSON  T.  LEVY. 

(Supreme  Coort  of  Missouri,   Division  No.  2. 

March  9,  1909.) 

1.  Courts  (|  472*)  —  Concobbert  Jubisdic- 

TION  OF  OiBCUIT  and  JUSTICE  COUBTS— SPE- 
CIAL Assessment— Action  to  Knfobce. 
Tliough  a  jastice  of  the  peace  has  jurisdic- 
tion where  the  sum  demanded  does  not  exceed 
1^0  (Rev.  St.  1889,  §  1604),  the  circuit  court 
has  jurisdiction  of  an  action  to  enforce  collec- 
tion of  $71.32  as  an  assessment  for  street  im- 
grovements,  since  Rev.  St.  1899,  S  1674  (Ann. 
t.  1906,  p.  1217),  gives  that  court  and  a  jus- 
tice of  the  peace  concurrent  jurisdiction,  where 
the  demand  is  more  than  $50  and  less  than  the 
maximum  Jniisdiction  of  a  justice. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  1209;    Dec.  Dig.  |  472.*] 

2.  Municipal  CoBPOBAnoNs  (J  570*)— Spe- 
cial Assessments  —  Action  to  Enfobce  — 
Judgment— Collatebal  Attack. 

A  petition  for  the  enforcement  of  a  special 
municipal  tax  bill  for  a  street  improvement  held 
sufficient  to  support  the  judgment  so  as  to  with- 
stand a  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1284;  Dec.  Dig.  ( 
670.*] 

5.  Pi2ADiRa  (t  SIO*)— Effect  of  EJehibits. 

An  exhibit  u  no  part  of  the  petition  though 
it  is  attached,  and  the  petition  states  it  is 
made  a  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig,  t  944 ;  Dec.  Dig.  8  310.*] 

4k  Municipal  Cobpobations  (§  570*)  — Spe- 
cial Assessment- Judgment— Collatebal 
Attack. 

In  an  action  to  enforce  a  special  assess- 
ment for  street  improvements,  the  failure  of  the 
mayor  to  si^  and  the  clerk  to  attest  the  tax 
bills,  the  omission  to  file  as  an  exhibit  the  orig- 
inal tax  bills,  or  the  fact  that  such  tax  bills 
were  invalid  or  l>arred  by  limitations,  are  mat- 
ters of  defense,  of  which  defendant  cannot  avail 
himself  in  a  collateral  attack  on  the  judgment. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1284;  Dec  Dig.  | 
570.*] 

B.  Municipal  Cobpobations  (8  558*)  — En- 
fobcement  of  Special  Assessments— Jub- 
ibdiction. 

Though  the  action  provided  by  statute  for 
the  enforcement  of  a  special  assessment  may 
l>e  deemed  statutory  when  the  court  obtains 
jurisdiction  thereof,  it  does  not  proceed  to  judg- 
ment in  the  mere  exercise  of  statutory  powers, 
but  it  exercises  Us  general  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  j  12G5;    Dec  Dig.  8 

6.  Coubtb  (I  1*)— "JuBisDicnoN." 

The  wora  "jurisdiction"  may  be  defined  as 
"the  right  to  adjudicate  the  subject-matter  in 
a  given  case.  To  constitute  this,  there  are  three 
essentials:  First,  the  court  must  have  cogni- 
zance of  the  class  of  pases  to  which  the  one  to 
be  adjudged  belongs ;  second,  the  proper  parties 
must  be  present;  and,  third,  the  pomt  decided 
must  be  u  sniwtance  and  effect  within  the  is- 
sue." 

[M.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  1 ;   Dec.  Dig.  8  1.' 

For  other  definitions,  see  Words  and  Fhrases, 
vol.  4,  pp.  3876-3885 ;   vol.  8,  pp.  7697,  7698.] 

I.  Municipal  Cobpobations  (8  570*)  —  En- 

FOBCEMENT  OF   SPECIAL   AS8ESSMENT---SUFFI- 

ciENCT  OF  Petition. 

The  allegation,  in  a  petition  to  enforce  a 
special   assessment   for  a   street   improvement, 


that  ''this  plalntiflC  Is  the  owner  of  such  tax  bill, 
and  the  same  nor  any  part  has  been  paid,"  suffi- 
ciently shows  that  the  tax  has  not  been  paid  to 
withstand  a  collateral  attack  on  the  judgment. 
[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1284;  Dec.  Dig.  8 
570.*] 

8.  Municipal  0>bpobations  (8  570*)  —  En- 
fobcembnt  of  special  assessment— co;c- 
latebal  attack. 

Under  Rev.  St.  1899,  8  672  (Ann.  St.  1906, 
p.  688),  providing  that  no  judgment  after  trial 
or  submission  shall  be  reversed  or  in  any  way 
affected  by  certain  omissions  in  pleadings,  the 
failure  of  a  petition  for  the  enforcement  of  a 
special  tax  bill  to  allege  nonpayment  of  such 
bill  cannot  be  made  the  basis  of  a  collateral  at- 
tack on  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1284;  Dec.  Dig.  8 
570.*] 

9.  Municipal  Cobpobations  (8  582*)— Spe- 
cial Assessment— Enfobcement— Publica- 
tion of  Notice— Recitals  in  Deed. 

A  sheriff's  deed  on  a  sale  on  a  judgment  to 
enforce  a  special  municipal  assessment,  reciting 
the  publication  of  a  proper  notice  of  sale  in  a 
newspaper  published  in  the  city  in  which  the 
land  is  situated,  is  sufficient,  without  stating 
whether  the  newspaper  was  a  weekly  or  daily, 
or  a  weekly  and  daily. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1299,  1300;  Dec 
Dig.  8  582.*] 

10.  Municipal  Cobpobations  (8  670*)— Spe- 
cial Assessment— Enfoboeuent—natubb 
OF  Judgment. 

A  judgment  for  the  enforcement  of  a  spe- 
cial municipal  assessment  is  not  personal 
against  a  landowner  because  it  recites  that  "de- 
fendant is  indebted  to"  the  city  in  the  sum 
sought  to  be  enforced,  where  it  directs  the 
amount  of  the  judgment  to  be  levied  on  the 
property  assessed,  which  is  described. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1284;  Dec.  Dig.  8 
570.*] 

11.  Homestead  (8  105*)  —  Exemption  fbok 
Municipal  Assessment. 

A  homestead  is  not  exempt  from  sale  on  a 
judgment  enforcing  a  special  municipal  assess- 
ment for  street  improvements. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  88  162-164;    Dec  Dig.  8  105.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Jno.  G.  Park,  Judge. 

Action  by  R.  B.  Robinson  against  Max 
Levy.  From  a  Judgment  for  defendant^ 
plalntier  appeals.    Affirmed. 

This  appeal,  on  the  part  of  the  plaintiff, 
Is  from  a  Judgment  of  the  circuit  court  of 
Jackson  county.  Mo.,  at  Kansas  City,  In 
favor  of  the  defendant  This  proceeding  is 
predicated  upon  the  provisions  of  section  650, 
Rev.  St  1899  (Ann.  St.  1906,  p.  667),  by 
which  it  is  sought  to  have  the  court  ascer- 
tain and  determine  the  title,  estate,  and 
interest  of  plaintiff  and  defendants  herein, 
respectively,  in  and  to  the  following  real 
estate:  The  east  forty  (40)  feet  of  a  tract 
of  laud,  bounded  as  follows,  to  wit :  On  the 
north  and  west,  by  Westport  avenue:  on 
the  south,  by  the  south  line  of  section  19,  In 
township  49,  range  83;  on  the  east,  by  lot 
one  (1)  of  Jones  and  Fisher's  addition  to  the 


ft  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  *  Am.  Digs.  UOT  to  date,  t  Reporter  Indezta 
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city  of  Westport,  now  being  a  part  of  Kan- 
sas City. 

The  answer  Interposed  by  the  defendant 
to  the  petition  was,  first,  a  general  denial 
of  each  and  every  allegation  In  said  petition 
contained,  except  the  allegation  that  defend- 
ant claims  some  title,  estate,  or  Interest  in 
the  real  estate  described  In  the  petition.  The 
defendant,  further  answering,  specifically  de- 
nies that  plaintiff  has  any  right,  title,  or  In- 
terest In  said  land,  or  is  In  the  possession  of 
the  same.  Then  follows  in  said  answer  the 
allegation  that  the  defendant  is,  and  for  a 
long  time  past  has  been,  the  owner  in  fee 
of  the  real  estate  In  controrersy,  and  that 
he  Is  now  In  possession  of  the  same. 

This  cause  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts.  We  do 
not  deem  It  necessary  to  reproduce  this  state- 
ment, with  all  the  details  of  the  agreed 
statement  of  facts  as  disclosed  by  the  rec- 
ord. A  brief  reference  to  the  facts  as  ap- 
plicable to  this  controversy  will  be  sufficient 
to  enable  us  to  determine  the  legal  proposi- 
tions disclosed  by  the  record. 

It  appears  from  the  agreed  statement  of 
facts  that  In  1893  one  Augustus  Smith  was 
the  undisputed  owner  of  and  in  possession 
of  the  land  In  question,  and  that  In  Septem- 
ber, 1893,  a  suit  was  filed  against  said  Au- 
gustus Smith  to  enforce  against  the  land  a 
Hen  for  certain  special  tax  bills  Issued  by 
the  city  of  Westport  to  pay  the  cost  of  pav- 
ing Main  street,  upon  which  street  the  land 
in  question  abutted. 

As  the  sufficiency  of  the  petition  in  that 
case  Is  challenged.  It  Is  well  to  reproduce  it 
It  was  as  follows: 

"Plaintiff,  for  cause  of  action,  states :  The 
city  of  Westport  is  a  municipal  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Missouri,  and  Is 
a  city  of  the  fourth  class;  that  heretofore, 
and  prior  to  the  17th  day  of  June,  1891,  the 
said  city  of  Westport,  for  the  purposes  of  Im- 
proving Main  street  from  South  Main  street 
to  the  southern  city  limits  by  paving  the 
same  in  said  city,  by  ordinance  No.  143,  en- 
titled, 'An  ordinance  to  pave  Main  street 
from  South  Main  street  to  the  western  lim- 
its of  the  city  of  Westport,'  which  ordinance 
was  approved  on  the  17th  day  of  June,  1891, 
and  In  pursuance  to  such  ordinance,  such  Im- 
provement was  made  and  said  street  was 
paved,  and,  when  the  worls  was  completed, 
the  cost  thereof  was  apportioned  among  the 
several  lots  and  parcels  of  land  to  be  charg- 
ed therewith,  and  each  lot  and  parcel  of 
property  was  charged  with  Its  proper  share 
of  such  costs,  according  to  the  frontage  of 
the  property,  and  there  was  charged  against 
the  following  described  lot  or  parcel  of  land 
In  the  city  of  Westport,  county  of  Jackson, 
state  of  Missouri,  to  wit:  The  east  forty 
(40)  feet  of  a  tract  of  land  bounded  as  fol- 
lows: On  the  north  and  west  by  Westport 
avenue;   on  the  south  by  the  south  line  of 


section  nineteen  (19),  township  forty-nine 
(49),  range  thirty-three  (33)  west;  on  the 
east  by  lot  one  (1),  Jones  &  Fisher's  addi- 
tion, in  the  city  of  Westport— the  sum  of 
fifty-one  and  32/100  ($51.32)  dollars.  Its  prop- 
er share  of  such  costs.  That  the  said  city  of 
Westport,  for  the  purpose  of  paying  for  such 
Improvements,  caused  its  certain  tax  bill  to 
be  Issued  agninst  the  above-described  prop- 
erty for  the  said  sum  of  flfty-one  and  32/100 
($51.32)  dollars,  which  bill  was  Issued  on  the 
6th  day  of  May,  1892,  which  bill  bears  In- 
terest at  the  rate  of  ten  per  cent,  per  annum 
after  thirty  days  from  the  date  of  issuance, 
and.  If  not  paid  In  six  months  from  date  of 
Issue,  It  shall  bear  Interest  at  the  rate  of 
fifteen  per  cent  per  annum  until  paid,  a 
copy  of  which  bill  is  hereto  attached,  and 
made  a  part  of  this  petition.  That  this 
plaintiff,  S.  Howard  McCutcheon,  is  the  own- 
er of  such  tax  bill,  and  that  the  same,  nor 
any  part  thereof,  has  been  paid.  That  the 
above  defendants  have,  or  claim  to  have, 
some  interest  in  the  above<lescrlbed  prop- 
erty, and  that  there  is  due  plaintiff  from 
defendants  the  sum  of  flfty-one  and  32/100 
dollars,  and  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum  for  the  first  six 
months  from  thirty  (30)  days  after  date  of 
issuance  as  above  stated,  and  fifteen  per 
cent  per  annum  since  such  time  for  the  im- 
provements above  set  out  Wherefore,  plain- 
tiff asks  Judgment  for  the  sum  of  fifty -one 
and  32/100  dollars,  and  interest  thereon  at 
ten  per  cent  per  annum  for  six  months  from 
May  6,  1892,  and  at  fifteen  per  cent  per  an- 
num since  such  time,  and  the  costs  herein 
expended,  and  that  the  same  be  declared  a 
special  Hen  upon  the  above-described  prop- 
erty, to  wit:  The  east  forty  (40)  feet  of  a 
tract  of  land  bounded  as  follows:  On  north 
and  west  by  Westport  avenue;  on  the  south 
by  south  line  of  section  nineteen  (19),  town- 
ship forty-nine  (49),  range  thirty-three  (33) 
west:  east  by  lot  one  (1),  Jones  &  Fisher's 
addition.  In  the  city  of  Westport 

"Plaintiff,  for  a  second  and  additional 
cause  of  action,  states  that  the  city  of  West- 
port  Is  a  municipal  corporation,  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri,  and  is  a  city  of  the 
fourth  class.  That  heretofore,  and  prior  to 
the  26th  day  of  October,  1801,  the  said  city 
of  Westport,  for  the  purpose  of  improving 
Main  street  from  South  Main  street  to  a 
point  658%  feet  west  of  the  center  of  Chest- 
nut street  by  curbing  the  same,  pursuant  to 
its  ordinance  No.  218  of  the  city  of  Westport 
entitled,  'An  ordinance  to  construct  curbing 
6n  both  sides  of  Main  street  from  South 
Main  street  to  a  point  658%  feet  west  of  the 
center  of  Chestnut  street'  which  ordinance 
was  approved  and  adopted  on  the  17th  day 
of  October,  1891.  That  pursuant  to  such  or- 
dinance such  improvement  was  made,  and 
said  curbing  was  laid,  and,  when  such  work, 
was  completed,  the  cost  thereof  was  appor- 
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tioned  among  the  several  lots  and  parcels  of 
land  to  be  charged  therewith,  and  such  lot 
or  parcel  of  land  was  charged  with  Its  prop- 
er share  of  such  cost,  according  to  the  front- 
age of  the  property,  and  there  was  charged 
for  such  improTement,  against  the  following 
described  property,  situated  in  the  city  of 
Westport,  Jackson  county,  Missouri,  to  wit: 
The  east  forty  (40)  feet  of  a  tract  of  land 
bounded  as  follows :  On  the  north  and  west 
by  Westport  avenue ;  on  the  south,  by  south 
line  of  section  nineteen  (19),  township  forty- 
nine  (40),  range  thirty-three  (33)  west;  on 
the  east,  by  lot  one  (1),  Jones  &  Fisher's 
addition  to  the  city  of  Westport— the  sum  of 
twenty-two  ($22.00)  dollars,  its  proper  share 
of  such  costs.  That  the  said  city  of  West- 
port,  for  the  purposes  of  paying  for  such  im- 
provement, caused  its  certain  tax  bill  to  be 
issued  against  the  above^lescrlbed  property 
for  the  said  sum  of  twenty-two  ($22.00)  dol- 
lars, which  bill  was  Issued  on  the  26th  day 
of  October,  1801,  and  which  bill  bears  inter- 
est at  the  rate  of  10  per  cent,  per  annum 
after  thirty  days  from  the  time  the  same  was 
issued,  and  if  not  paid  in  six  months  after 
the  date  of  issuance,  then  at  the  rate  of  15 
per  cent,  per  annum  until  paid;  a  copy  of 
which  bill  is  hereto  attached,  marked  'Ex- 
hibit B,'  and  made  a  part  of  this  petition. 
That  this  plaintiff,  S.  Howard  McCutcheon, 
Is  the  owner  of  such  tax  bill,  and  that  the 
same,  nor  no  part  thereof,  has  been  paid. 
That  the  above  defendant  owns,  or  claims 
to  own,  the  above-described  property,  and 
that  there  is  due  plaintiff  from  defendants, 
for  such  Improvements,  the  sum  of  $22  and 
interest  thereon,  at  the  rate  of  ten  per  cent, 
per  annum  for  the  first  six  months  from  SO 
days  after  date  of  issuance  as  above  stated, 
and  fifteen  per  cent,  per  annum  thereafter. 
Wherefore,  plaintiff  asks  Judgment  for  the 
sum  of  $22  and  interest  thereon  at  10  per 
cent,  per  annum  for  six  months  from  the 
2Gth  day  of  November,  1891,  and  at  fifteen 
per  cent,  per  annum  thereafter,  and  the 
costs  of  this  action,  and  that  the  same  may 
be  declared  a  special  lien  upon  the  above-de- 
scribed property,  to  wit:  The  east  forty  (40) 
feet  of  a  tract  of  land  bounded  as  follows: 
On  the  north  and  west,  by  Westport  avenue ; 
on  the  south,  by  south  line  of  section  nine- 
teen (19),  township  forty-nine  (49),  range 
thirty-three  (33)  west;  on  the  east,  by  lot 
one  (1),  Jones  &  Fisher's  addition  to  the  city 
of  Westport,  Jackson  county,  Missouri." 

Upon  this  iwtition  being  filed,  a  summons 
was  Issued  and  returned  personally  served 
apon  said  defendant  Smith. 

At  the  regular  January  term,  1894,  of  the 
circuit  court  of  Jackson  county,  judgment 
was  rendered  In  the  proceeding  upon  this  spe- 
cial tax  bill.  As  the  suCBdency  of  this  Judg- 
ment Is  challenged,  we  will  be  pardoned  for 
burdening  this  statement  witli  a  reprodnc- 
tlon  of  It    It  was  as  follows: 


"S.  Howard  McCiutcheon  vs.  Augustus  Smith. 

"Now  on  this  day  comes  plaintiff  by  at- 
torney, and  defendant  though  lawfully  sum- 
moned, comes  not,  but  makes  default,  and 
having  failed  to  appear  and  pleqd  to  the  peti- 
tion herein,  and  tills  cause  having  been  sub- 
mitted to  the  court  upon  the  evidence  ad- 
duced, the  court  finds  that  defendant  Is  in- 
debted to  plaintiff  In  the  sum  of  $60.60  up- 
on the  first  count  of  plaintiff's  petition,  and 
the  special  tax  bill  therein  set  out,  and  that 
said  tax  bill  and  the  amount  due  thereon  are 
a  lien  against  the  property  in  said  tax  bill 
described,  which  said  real  estate  Is  owned 
and  claimed  by  the  defendant 

"The  court  further  finds  that  defendant 
Is  Indebted  to  plaintiff  In  the  sum  of  $27.15 
upon  the  second  count  in  plaintiff's  petition, 
and  the  special  tax  bill  therein  set  out,  and 
that  special  tax  bill  and  amount  thereof  are 
a  lien  against  the  property  In  said  special  tax 
bill  described,  which  real  estate  is  owned  and 
claimed  by  defendant. 

"It  is  therefore  ordered  and  adjudged  that 
plaintiff  recover  of  and  from  defendant  the 
sum  of  $87.75,  with  Interest  at  the  rate  of 
fifteen  per  cent  per  annum,  and  all  costs  to 
be  levied  on  the  following  described  property, 
to  wit :  The  east  forty  (40)  feet  of  a  tract  of 
land  bounded  as  follows :  On  the  north  and 
west  by  Westport  avenue ;  on  the  south,  by 
south  line  of  section  nineteen  (10),  township 
forty-nine  (49),  range  thirty-three  (33)  west; 
on  the  east  by  lot  one  (1),  Jones  &  Fisher's 
addition  to  the  city  of  Westport  In  Jackson 
county,  Missouri;  and  that  plaintiff  have 
hereof  special  execution." 

On  the  4th  day  of  June,  1894,  a  special  ex- 
ecution was  issued  upon  said  Judgment  in 
pursuance  to  the  Judgment  theretofore  ren- 
dered, and  the.  real  estate  was,  on  the  30th 
day  of  June,  1S94,  under  snch  special  ex- 
ecution, sold  and  was  purchased  by  Max  Z. 
Levy,  the  respondent  In  this  case.  On  the 
10th  day  of  July,  1894,  the  sherUT  executed 
and  delivered  his  deed  to  the  said  respondent 
In  accordance  with  his  purchase,  and  said 
deed  was  on  the  same  day  filed  and  recorded 
in  the  proper  oBtce  for  the  recording  of  deeds. 

This  sufllciently  indicates  the  basis  of  the 
claim  of  title  on  the  part  of  the  respondent 

On  August  14,  1897,  Augustus  Smith  and 
wife  executed  and  delivered  to  0.  C.  Clemons 
a  quitclaim  deed  to  the  real  estate  in  contro- 
versy, reserving  the  buildings  upon  said  land. 
Shortly  after  the  execution  of  this  deed,  the 
family  of  Augustus  Smith  moved  from  the 
premises,  and  the  buildings  also  were  remov- 
ed. On  the  28th  day  of  June,  1900,  CJiarles 
0.  Clemons  and  Mary  Ann,  his  wife,  of  Jack- 
son county.  Mo.,  executed  and  delivered  to 
the  appellant  in  this  cause  a  general  war- 
ranty deed  to  the  real  estate  involved  la  this 
controversy.  This  Is  a  sufficient  indication 
of  the  claim  of  title  on  the  part  of  the  appel- 
lant. 
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In  Hay,  1901,  tbls  suit  was  brought  under 
the  proTlsloDB  of  Bection  650,  Rev.  St.  1889, 
praying  the  court  to  define  and  adjudge  by 
Its  Judgment  or  decree  the  title,  estate,  or  In- 
terest of  the  parties  hereto  in  and  to  said 
premises,  according  to  the  statute  in  such 
cases  made  and  provided. 

It  further  appears  from  the  agreed  state- 
ment of  facts  that  since  the  recording  of  the 
sherlCF's  deed,  executed  and  delivered  to  the 
defendant,  Max  Levy,  the  defendant  has  al- 
so sEserted  and  claimed  a  fee-simple  title  to 
Bald  land.  There  are  no  improvemeuts  upon 
said  land,  and  no  one  In  the  actual  occupancy 
thereof.  It  also  appears  from  the  agreed 
I  statement  of  facts  that  plaintiff,  without  any 
request  from  the  defendant,  paid  the  taxes 
upon  said  land  for  Beveral  years.  It  was 
further  agreed  that  at  the  time  of  the  tber- 
ifT's  sale,  and  the  delivery  of  the  deed  to  the 
defendant,  Levy,  by  the  sheriff  (which  de- 
livery was  made  on  the  10th  day  of  July, 
1894),  said  Augustus  Smith  was  the  head  of 
a  family,  and  a  resident  of  the  state  of  Mis- 
souri, and  was  living  and  residing  on  said 
lot,  and  had  it  fenced  in,  and  said  property 
in  dispute  was  worth  not  to  exceed  one  thou- 
sand dollars  ($1,000),  and  said  Smith  was  in 
the  possession  of  said  lot  at  the  time  he  and 
his  wife  conveyed  the  same  to  said  demons, 
which  was  on  the  14th  day  of  August,  1897, 
and  that  said  Smith  and  his  grantees,  C.  C. 
demons  and  R.  B.  Robinson,  have  claimed 
to  own  the  fee-simple  title  to  said  land  since 
1876. 

This  additional  fact  was  agreed  to  by  coun- 
sel for  appellant  and  respondent;  lliat  is, 
that,  at  the  time  the  tax  suit  was  brought  on 
the  tax  bill  against  Augustus  Smith,  Au- 
gustus Smith  was  living  on  the  premises  sued 
for,  and  that  he  lived  there  continuously  with 
bis  family  up  until  about  the  15th  of  Septem- 
ber, 1879,  when  he  sold  the  ground  to  C.  C 
demons  and  moved  the  house  off  by  an 
agreement  in  the  deed,  heretofore  mentioned 
in  the  agreed  Statement  of  facts. 

The  cause  was  submitted  to  the  court  sub- 
stantially upon  the  facts  as  heretofore  indi- 
cated, and  the  findings  of  the  court  were  for 
the  defendant,  and  Judgment"  was  rendered  in 
accordance  with  such  findings.  A  timely  mo- 
tion for  new  trial  was  filed,  which  by  the 
court  was  overruled,  and  from  the  Judgment 
rendered  the  plaintiff  prosecutes  this  appeal, 
and  the  record  is  now  before  us  for  con- 
sideration. 

J.  B.  Hammer  and  W.  W.  Calvin,  for  ap- 
pellant. M.  F.  Ringolsky  and  Edward  C. 
Wright,  for  appellee. 

FOX,  3.  (after  stating  the  facts  as  above). 
The  record  in  this  clause  discloses  numerous 
assignments  of  reasons  why  the  Judgment  of 
the  trial  court  should  be  reversed. 

1.  It  is  Insisted  by  learned  counsel  for  ap- 
pellant that  the  trial  court  in  a  tax  proceed- 


ing bad  no  Jurisdiction,  for  the  reason  that 
the  suit  should  have  been  brought  before  a 
Justice  of  the  peace.  It  will  be  observed  that 
the  aggregate  amount  of  the  tax  bills  sued 
on  in  that  proceeding  was  $71.32.  It  is  suf- 
ficient to  say  upon  that  proposition  that  while 
under  the  provisions  of  section  1604,  Rev. 
St.  1888,  to  which  our  attention  has  been 
directed,  such  suit  may  be  brought  before  a 
Justice  of  the  peace  of  the  county  for  the 
enforcemoit  of  Hens  as  above,  when  the 
amount  does  not  exceed  $250,  this  provision 
of  the  statute  by  no  means  makes  the  Juris- 
diction of  the  Justice  of  the  peace  exclusive 
in  the  enforcement  of  liens  in  all  amounts 
less  than  $250.  Under  the  tiiird  BUbdlvision 
of  section  1674,  Rev.  St  1899  (Ann.  St  1906, 
p.  1217),  it  is  expressly  provided  that  the  cir- 
cuit court  and  Justice  of  the  peace  shall  have 
concurrent  Jurisdiction  in  all  civil  fictions  for 
the  recovery  of  money,  whether  such  actions 
be  founded  upon  contract  or  tort,  or  upon 
bond  or  undertaking  given  in  pursuance  of 
law,  when  the  sum  demanded,  exclusive  of 
interest  and  costs,  shall  exceed  $50.  Con- 
sequently, under  this  provision,  the  circuit 
court  had  concurrent  Jurisdiction  with  the 
Justice  of  the  peace  in  the  recovery  of  the 
amount  in  these  tax  bills  and  in  the  enforce- 
ment of  the  liens. 

2.  It  is  next  contended  that  the  original 
tax  bills  sued  on  were  not  filed  with  the  peti- 
tion, and  it  is  further  contended.  In  relation 
to  these  tax  bills,  that  they  were  improperly 
issued,  and  that  by  reason  of  these  facts  the 
petition  stated  no  cause  of  action,  and  tbe 
Judgment  rendered  upon  it  was  void.  We 
have  reproduced  in  full  the  petition  in  tbe 
proceeding  to  enforce  the  lien  for  the  tax 
bills,  and  in  our  opinion  it  is  sufficient  to 
support  the  Judgment  rendered  in  this  cause. 
It  wUl  be  observed  that  the  petition  makes 
all  the  necessary  allegations  concerning  tbe 
improvement  of  the  street,  and  sufficiently 
identifies  the  ordinance  under  which  such  im- 
provements were  made,  and  then  alleges  that 
the  said  city  of  Westport  for  the  purpose  of 
paying  such  Improvement,  caused  a  certain 
tax  bill  to  be  issued  against  tbe  property 
which  is  described  in  tbe  petition,  giving  tbe 
date  of  the  issuance  of  the  tax  bill,  and  the 
rate  of  interest  it  bore  after  30  days  from 
the  date  of  Issuance ;  also  contains  the  alle- 
gation that  tlie  plaintiff,  S.  Howard  McCutcb- 
eon,  was  the  owner  of  such  tax  bUl.  Then 
follows  the  allegation  that  the  defendant  had. 
or  claimed  to  have,  some  Interest  in  tbe  prop- 
erty described  against  which  the  charge  tor 
improvement  was  made. 

There  are  two  counts  in  the  petition  which 
are  substantially  the  same,  except  the 
amounts  are  different  Directing  our  at- 
tention to  this  proposition,  it  is  clear  that 
the  tax  bills  sued  on,  if  filed,  were  filed  as 
mere  exhibits,  and,  as  is  conceded  in  the 
brief  of  learned  couns^  for  appellant,   an 
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exhibit  la  no  part  of  the  petition,  even  though 
It  Is  attached,  and  the  petition  states  It  Is 
made  a  part  thereof.  Vaughan  y.  Daniels, 
98  Mo.  230,  11  S.  W.  573 ;  Moore  v.  Dlxlon, 
50  Mo.  424;  Poulson  v.  Collier,  18  Mo.  App. 
583.  If,  under  the  law,  the  original  tax  bills 
had  to  be  filed  as  exhibits,  that  was  a  mat- 
ter that  the  defendant  could  interpose  as  a 
defense.  There  was  personal  service,  and  the 
defendant  had  an  opportunity  for  his  day  in 
court,  and.  if  he  failed  to  avail  himself  of  any 
rights  that  be  bad  under  the  law,  he  cannot 
now  be  heard  in  a  collateral  attack  upon  the 
judgment 

In  Rankin  T.  Real  Estate  Company,  109 
Mo.  345,  97  S.  W.  877,  it  was  sought  to  re- 
cover certain  lands  in  the  possession  of  the 
defendant.  In  that  case  it  appeared  by  stip- 
ulation that  defendant  was  in  possession 
at  the  institution  of  the  suit  and  at  the  date 
of  trial,  that  the  title  of  the  lot  was  in  plain- 
tiff, and  that  he  was  entitled  to  recover  un- 
less he  had  been  divested  of  title  by  certain 
tax  deed  of  date,  September  8,  1896.  Plain- 
tiff introduced  the  written  stipulation,  and 
rested.  Defendant  then  Introduced  the  tax 
deed  mentioned  In  the  stipulation,  together 
with  the  petition,  summons  and  return,  Judg- 
ment, execution,  and  report  of  sale  in  the 
tax  proceeding.  This  tax  proceeding  was, 
according  to  petition,  entitled:  "The  State 
of  Missouri,  at  the  Relation  and  to  the  Use  of 
V.  P.  Hart,  Collector  of  the  City  of  Sedalla, 
Plaintiff,  V.  John  H.  Rankin,  Defendant." 
The  summons  was  so  entltied.  Personal 
service  was  had  and  judgment  taken  by  de- 
fault ;  the  petition  declared  for  city  taxes ; 
tbe  Judgment  was  for  taxes,  without  desig- 
nating the  kind  of  taxes.  The  execution  re- 
cites that  the  Judgment  was  for  certain  de- 
linquent state,  county,  and  special  taxes  and 
interest,  and  for  certain  costs,  and  declares  a 
special  lien  upon  the  lot  in  question.  Tbe 
deed  contains  the  same  recitals  as  are  found 
In  the  execution  as  hereinabove  set  out. 
Timely  and  proper  objections  were  made  to 
tbe  Introduction  of  all  this  documentary  evi- 
dence, and  exceptions  properly  saved.  Judge 
Graves,  speaking  for  this  court,  thus  ruled 
upon  the  two  contentions  that  are  applicable 
to  the  case  at  bar: 

"(1)  Appellant  contends  that,  if  the  Judg- 
ment is  for  state  and  county  taxes,  it  Is  void 
for  the  reason  that  tbe  collector  of  the  city 
of  Sedalia  has  no  right  to  sue  for  and  collect 
such  taxes.  It  is  true  that  the  relator  in  the 
tax  proceeding,  the  collector  of  the  city  of 
Sedalla,  had  no  right  to  sue  fof  state  and 
county  taxes;  but  In  this  case  the  defendant 
was  properly  served  with  process,  and  had 
the  city  collector  sued  for  state  and  county 
taxes,  which  he  did  not  do,  the  proper  time 
to  have  raised  that  question  would  have  been 
by  demurrer  prior  tO  Judgment  The  defend- 
ant in  the  tax  proceeding  made  so  appear- 
ance, and,  bad  tbe  petition  demanded  Judg- 
ment for  atate  and  county  taxes,  and  the 


Judgment  had  been  entered  in  accordance 
with  the  petition,  no  complaint  could  after- 
wards be  urged  against  the  Judgment  The 
defendant  had  an  opportunity  for  his  say  in 
court  upon  that  question,  but,  having  'sinned 
away*  his  day  of  grace,  cannot  now  be  heard 
in  a  collateral  attack  upon  the  Judgment 

"(2)  It  is  also  further  contended  that  at 
the  time  the  tax  proceeding  was  Instituted, 
by  an  amendment  of  tbe  statutes,  the  lien 
for  dty  taxes  was  given  to  the  dty  of  Se- 
dalla, and  tbe  suit  could  not  be  maintained 
In  the  name  of  the  state  for  city  taxes,  and 
for  that  reason  the  Judgment  is  void.  What 
has  been  said  above  as  to  appellant's  first 
contention  applies  with  equal  force  In  reply 
to  this  second  contention.  If  the  suit  was 
for  city  taxes,  as  in  fact  It  was,  then  the 
defendant  in  the  tax  proceeding  should  have 
raised  by  proper  plea  the  question  of  the 
right  of  the  state  to  enforce  the  lien  for 
dty  taxes.  This  was  not  done,  and  Judgment 
followed.  John  Jones  may  not  have  a  right 
to  enforce  a  lien  against  my  property,  but  if 
he  brings  suit  so  to  do,  and  I,  after  being 
duly  served  with  process,  permit  him  to  ob- 
tain a  Judgment  enfordng  the  lien,  I  would 
be  In  no  position  to  attack  the  Judgment  col- 
laterally. This  second  contention  is  there- 
fore ruled  against  tbe  appellant" 

While  It  may  be  conceded  that  the  causes 
of  action  provided  for  by  statute  In  the  en- 
forcement of  liens  may  be  termed  statutory 
actions,  however,  when  the  circuit  court  ob- 
tains Jurisdiction  of  such  causes,  it  does  not 
proceed  to  Judgment  In  the  exercise  of  mere 
statutory  powers.  In  Charley  v.  Kelley,  120 
Mo.  141,  25  S.  W.  572,  this  court,  in  treating 
of  actions  of  this  character,  thus  stated  the 
law:  "The  causes  of  action  were  statutory, 
but  the  circuit  court.  In  the  exercise  of  Its 
general  Jurisdiction,  was  given  cognizance 
over  them." 

It  is  next  Insisted  that  the  law  In  force, 
as  applicable  to  cities  of  the  class  to  which 
the  city  of  Westport  belonged,  required  the 
city  clerk,  or  other  proper  officer,  to  make 
out  the  special  tax  bills,  and  also  it  was  es- 
sential that  they  be  signed  by  the  mayor 
and  attested  by  the  city  derk,  and,  this  not 
having  been  done,  counsel  for  appellant  con- 
tends that  the  tax  bills  were  void.  This  was 
clearly  a  matter  of  defense  to  the  suit  upon 
such  tax  bills.  The  petition  alleged  that 
the  city  caused  Its  certain  tax  bills  to  be  is- 
sued against  tbe  property  for  tbe  sums  with 
which  such  property  was  chargeable.  This 
allegation  must  be  treated,  at  least  by  im- 
plication, as  a  statement  that  the  city  caus- 
ed legal  tax  bills  to  be  issued,  and  manifest- 
ly, if  the  tax  bills  were  Illegally  issued,  or 
defective  In  form  or  substance,  it  was  a 
matter  of  defense  that  the  defendant  could 
avail  himself  of  In  responding  to  the  sum- 
mons, which  had  been  personally  served  up- 
on him 

The  circuit  conrt  of  Jackson  cotmty,  M«., 
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Is  a  court  of  general  Jurisdiction.  The  defi- 
nition of  Jurisdiction  Is  nowhere  more  clear- 
ly or  correctly  stated  than  In  Mnnday  v. 
VaU,  34  N.  J.  Law,  422.  In  treating  of  that 
subject,  it  was  there  said:  "Jurisdiction 
may  be  defined  as  the  right  to  adjudicate 
the  subject-matter  in  a  given  case.  To  con- 
stitute this,  there  are  three  essentials:  First. 
The  court  must  have  cognizance  of  the  class 
of  cases  to  which  the  one  to  be  adjudged  be- 
longs. Second.  The  proper  parties  must  be 
present.  And,  third,  the  point  decided  must 
be  in  substance  and  effect  within  the  issue. 

In  Hope  V.  Blair.  105  Mo.,  loc.  clt.  93,  16 
S.  W.  597  (24  Am.  St.  Rep.  366),  Macfarlane, 
J.,  in  discussing  the  subject  of  Jurisdiction, 
said:  "A  court  may  be  said  to  have  Juris- 
diction of  the  subject-matter  of  a  suit  when 
it  has  the  right  to  proceed  to  determine  the 
controversy  or  question  in  issue  between  the 
parties,  or  grant  the  relief  prayed.  What 
the  controversy  or  issue  in  any  case  Is,  can 
only  be  determined  from  the  pleadings. 
When  the  court  has  cognizance  of  the  con- 
troversy, as  it  appears  from  the  pleadings, 
and  has  the  parties  before  it,  then  the  judg- 
ment or  order,  which  is  authorized  by  the 
pleadings,  however  erroneous,  irregular,  or 
Informal  it  may  be,  is  valid  until  set  aside 
or  reversed  upon  appeal  or  writ  of  error. 
This  doctrine  is  founded  upon  reason  and 
the  'soundest  principles  of  public  policy."  'It 
Is  one,'  says  the  court  of  Virginia,  'which 
has  been  adopted  in  the  Interest  of  the  peace 
of  society,  and  the  permanent  security  of 
titles.  If,  after  the  rendition  of  a  Judgment 
by  a  court  of  competent  Jurisdiction,  and 
after  the  period  has  elapsed  when  It  lie- 
comes  irreversible  for  error,  another  court 
may  in  another  suit  lnquh:e  into  the  irregu- 
larities or  errors  in  such  Judgment,  there 
would  be  no  end  to  litigation  and  no  fixed 
established  rights' " — citing,  in  support  of 
the  rule  announced:  Lancaster  v.  Wilson, 
27  Grat.  (Va.)  624;  Adams  v.  Cowles,  95  Mo. 
506,  8  S.  W.  711,  6  Am.  St.  Rep.  74;  Rosen- 
heim V.  Hartsock,  90  Mo.  365,  2  S.  W.  473; 
Morris  v.  Gentry,  89  N.  C.  248;  Porter  v. 
Glle,  47  Vt.  620;  Paul  v.  Smith,  82  Ky.  451; 
1  Black  on  Judg.  §  245. 

In  Charley  v.  Kelley,  supra,  it  was  con- 
tended by  the  appellant  in  that  case,  which 
was  concerning  the  enforcement  of  tax  liens, 
that  the  circuit  court  was  exercising  special 
statutory  powers,  and  the  Jurisdiction,  as  of 
inferior  tribunals,  must  appear  on  the  face 
of  the  record,  otherwise  no  valid  judgment 
could  be  rendered.  It  was  further  contend- 
ed that  no  presumptions  favorable  to  the 
validity  of  the  proceedings  and  Judgment 
can  be  Indulged.  In  discussing  that  proposi- 
tion, this  court  held  that  the  position  of  ap- 
pellant was  not  sound,  and  that  the  circuit 
court,  in  proceeding  to  Judgment  in  the  en- 
forcement of  these  Hens,  was  not  exercising 
mere  statutory  powers.  The  causes  of  ac- 
tion were  statutory,  but  the  circuit  court,  in 


the  exercise  of  its  general  Jurisdiction,  was 
given  cognizance  over  them,  and  that  the 
cause  of  action  was  brought  within  the  gen- 
eral Jurisdiction  of  the  court. 

The  tax  bills  In  the  case  at  bar  may  be 
collected  by  suit  in  any  court  of  competent 
jurisdiction,  and,  as  was  said  by  this  court 
In  the  case  last  cited:  "No  special  or  sum- 
mary proceeding  in  derogation  of  common 
law  Is  required  to  be  followed.  In  such  case 
the  same  presumptions  attend  Its  jurisdic- 
tion, in  the  silence  of  its  record,  as  in  the 
case  of  Judgments  or  decrees  rendered  in  the 
exercise  of  its  general  Jurisdiction.  They 
are  not  open  to  collateral  attack" — citing,  in 
support  of  such  rule  announced:  Brown  v. 
Walker,  11  Mo.  App.  230;  Wellshear  v.  Kel- 
ley, 69  Mo.  351;  Allen  t.  McCabe,  93  Mo. 
143,  6  S.  W.  62. 

In  Wellshear  v.  Kelley,  69  Mo.  343,  this 
court,  in  treating  of  a  tax  proceeding,  ex- 
pressly held  that,  if  the  court  bad  Jurisdic- 
tion of  the  subject-matter  of  the  suit,  the 
proceedings  and  the  Judgment  thereon  stand 
upon  the  same  ground  as  the  proceedings 
and  judgment  in  a  suit  between  individuals. 
There  is  no  principle  which  requires  the  ap- 
plication of  different  rules  to  test  the  validi- 
ty of  a  judgment  in  a  cause  between  the 
state  and  an  individual  from  those  which 
apply  to  a  judgment  rendered  in  a  suit  be- 
tween individuals.  The  same  presumptions 
in  favor  of  the  Judgment  are  Indulged  in  the 
one  case  as  in  the  other,  and  it  was  said  in 
that  case:  "Although  a  statement  may  be 
defective,  yet,  if  it  appear  after  the  verdict 
that  it  could  not  have  been  given,  or  that 
a  Judgment  could  not  have  been  rendered 
without  proof  of  the  matter  omitted,  the  de- 
fect will  be  cured  by  the  statute." 

In  Castleman  v.  Relfe,  50  Mo.  583.  the 
rule  was  there  announced  in  no  uncertain  or 
doubtful  terms  that  "the  circuit  court  is  a 
court  of  general  jurisdiction,  and  when  it 
has  acquired  jurisdiction,  however  erroneous 
and  Irregular  its  proceedings  may  be,  they 
are  regarded  as  valid  and  binding  until  they 
have  been  reversed  or  annulled  by  suitable 
proceedings  Instituted  for  that  purpose,  and 
titles  acquired  by  sales  imder  them  will  be 
protected." 

That  the  circuit  court  in  the  case  at  bar 
had  Jurisdiction  of  the  subject-matter,  as 
well  as  of  the  person  of  the  defendant,  is  too 
plain  for  discussion,  and,  if  the  rules  as 
heretofore  indicated  are  to  be  longer  fol- 
lowed, then  it  must  be  ruled  that  the  mere 
omission  to  file  as  an  exhibit  the  original 
tax  bills,  or  the  fact  that  such  original  tax 
bills  were  invalid,  are  matters  of  defense, 
and.  If  the  defendant  in  that  proceeding 
failed  to  avail  himself  of  such  defense,  he 
cannot  take  advantage  of  such  failure  by 
seeking  In  this  collateral  proceeding  to  as- 
sail the  Judgment  in  that  cause. 

3.  It  is  next  Insisted  by  counsel  for  appel- 
lant that  the  lien   of  the  tax  bills,  upon 
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which  the  tax  suit  was  predicated,  had  ex- 
pired. It  Is  unnecessary,  in  order  to  clearly 
determine  this  proposition,  to  discuss  the 
provisions  of  section  1592,  Rev.  St.  1889, 
which  provides  the  manner  and.  method  of 
Issuing  tax  bills  and  when  they  become  due, 
but  it  is  a  sufficient  answer  to  the  conten- 
tion of  appellant  upon  that  question  to  say 
that  what  was  said  upon  the  other  proposi- 
tions Is  equally  applicable  to  this  one.  It 
these  tax  bills  were  Invalid,  or  their  force 
and  vitality  had  expired  by  reason  of  being 
barred  by  the  statute,  that  was  clearly  a 
matter  of  defense  to  be  Interposed  upon  the 
trial  of  the  tax  proceeding.  In  Wellshear  v. 
Kelley,  supra,  it  was  contended  by  appellant 
that,  upon  the  face  of  the  petition  in  the  suit 
against  Mary  A.  Henry,  It  appeared  that  a 
portion  of  the  taxes  sued  for  and  emoraced 
In  the  Judgment  were  barred  by  the  statute 
of  limitations,  and  that  the  Judgment  was 
therefore  void.  This  court,  in  responding 
to  that  contention,  said:  "It  was  for  Mary 
A.  Henry,  the  defendant  in  that  suit,  to 
make  that  defense  there,  but  neither  she  nor 
any  one  else  can  make  It  in  this  collateral 
proceeding."  It  is  clear  that  even  though  it 
be  conceded  that  the  lien  of  the  tax  bills 
had  expired,  yet  that  was  a  matter  for  the 
court  to  determine  In  that  case.  It  had  Ju- 
risdiction of  the  subject-matter,  as  well  as 
the  parties,  and,  as  heretofore  stated,  how- 
ever irregular  or  erroneous  the  Judgment  of 
the  trial  court  may  have  been  upon  the  ques- 
tion as  to  whether  or  not  the  lien  of  the  tax 
bills  had  expired,  the  judgment  and  finding 
of  the  court  must  be  regarded  as  valid  and 
binding  until  It  has  been  reversed  or  an- 
nulled by  proper  proceedings  Instituted  for 
that  purpose. 

4.  Appellant  also  complains  that  the  peti- 
tion falls  to  allege  that  the  tax  bills  had  not 
been  paid.  The  allegation  upon  this  question 
Is  as  follows :  "This  plaintiff,  S.  H.  McCutch- 
eon.  Is  the  owner  of  such  tax  bill,  and  the 
same,  nor  any  part  thereof,  has  been  paid." 
Now,  while  It  is  true  that  this  allegation  was 
merely  a  negative  pregnant,  yet  in  our  opin- 
ion it  Is  not  sufficient  to  warrant  this  court 
in  saying  that  the  petition  did  not  state  any 
cause  of  action,  and  that  the  Judgment  upon 
such  petition  was  absolutely  void.  Mani- 
festly, that  suit  was  for  the  recovery  of  the 
amount  of  those  tax  bills,  and  the  trial  court 
could  not  have  reached  the  conclusion  it  did, 
or  rendered  the  Judgment  for  recovery  of  the 
amounts  of  such  bills,  unless  it  .necessarily 
found  that  they  had  not  been  paid. 

The  statute  of  jeofails,  section  672,  Rev.  St 
1899  (Ann.  St  1906,  p.  686),  provides  In  cer- 
tain subdivisions  of  that  section,  applicable 
to  the  question  now  In  hand,  that  no  judg- 
ment after  trial  or  submission,  or  upon  fail- 
ure to  answer,  shall  be  reversed.  Impaired, 
or  in  any  way  affected  by  reason  of  the  fol- 
lowing things :  Fifth.  For  mispleading,  or  In- 
sufficient pleading.    Eighth.  For  the  want  of 


any  allegation  or  averment,  on  account  of 
which  omission  a  demurrer  could  have  been 
maintained.  Ninth.  For  omitting  any  allega- 
tion or  averment  without  proving  which  the 
triers  of  the  Issue  ought  not  to  have  given 
such  a  verdict  Thirteenth.  For  any  Infor- 
mality In  entering  a  judgment  or  making  up 
the  record  thereof,  or  in  any  continuance  or 
other  entry  upon  the  record. 

This  court,  in  Robinson  v.  Railway  Con- 
struction Company,  53  Mo.  435,  held:  "That 
the  defendant's  failure  to  answer  the  plain- 
tiff's petition  admitted  his  right  of  recovery. 
If  the  petitioner  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.  And  the  law  Is 
that,  when  a  judgment  is  given  on  failure  to 
answer,  it  cannot  be  reversed.  Impaired,  or 
In  any  way  affected  by  reason  of  the  omis- 
sion of  any  allegation  of  averment  on  ac- 
count of  which  omission  a  demurrer  could 
have  been  maintained,  nor  for  omitting  any 
allegation  or  averment,  without  proving 
which  the  triers  of  the  Issue  ought  not  to 
have  given  a  verdict." 

In  People's  Bank  of  New  Orleans  v.  Scal- 
zo,  127  Mo.  164,  29  S.  W.  1032,  In  dlscussins 
the  proposition  now  under  consideration,  thia 
court,  speaking  through  Judge  Gantt,  an- 
nounced this  rule:  "It  does  not  follow  that 
because  a  petition  Is  defective,  and  subject 
to  a  general  demurrer,  that  It  would  be  In- 
sufficient to  sustain  a  verdict  On  the  con- 
trary, the  well-settled  rule,  both  at  common 
law  and  under  our  Code,  Is  that.  If  a  mate- 
rial matter  be  not  expressly  averred  In  the 
petition,  but  the  same  is  necessarily  Implied 
from  what  Is  stated  in  the  context,  the  defect 
Is  cured  after  verdict,  the  doctrine  resting 
on  the  presumption  that  plaintiff  proved  on 
the  trial  the  facts  imperfectly  alleged,  the 
existence  of  which  was  essential  to  his  re- 
covery"— citing  In  support  of  such  rule:  Rush- 
ton  V.  Asplnwall,  1  Smith's  Lead.  Cases  (4th 
Am.  Ed.)  649,  notes,  6i>4;  2  Tldd's  Practice, 
919;  Shaler  v.  Van  Wormer,  33  Mo.  386; 
McDermott  v.  Claas,  104  Mo.  14,  15  S.  W. 
993;  Bank  v.  Leyser,  116  Mo.  61,  22  8.  W. 
.t04;  Bliss  on  Code  Plead.  (3d  Ed.)  {  438; 
Lynch  v.  Railroad,  111  Mo.  604, 19  S.  W.  1114 ; 
Rev.  St  Mo.  1889,  {  2113,  clauses  8  and  9. 

Following  the  rule  as  above  indicated,  it 
must  be  held  that,  even  conceding  that  there 
was  an  omission  to  state  that  the  tax  bills 
were  not  paid,  such  omission  Is  cured  by  the 
finding  and  judgment  of  the  trial  court,  and 
cannot  be  made  the  basis  of  a  collateral  at- 
tack upon  the  Judgment  in  that  proceeding. 

5.  It  Is  also  suggested  by  counsel  for  ap- 
pellant that  the  sheriff's  deed  In  the  tax  bill 
proceeding,  upon  which  the  defendant  In  this 
cause  predicates  his  claim  to  title,  was  in- 
valid. It  Is  Insisted  that  It  Is  essential  In  the 
recitals  of  the  deed  to  designate  after  the 
word  "publish"  the  character  of  the  paper, 
as  to  whether  It  was  a  weekly  or  a  dally,  or 
weekly  and  dally,  pai)er.  In  Chandler  v. 
Bailey,  in  89  Mo.  041,  1  S.  W.  740,  it  was 
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expressly  ruled  that  "a  sheriff's  deed  wbidi 
recites  a  notice  of  sale  for  twenty  days  'by 
advertlsemeut  in  the  Gazette-Tribune,  a  news- 
paper published  In  my  said  county,'  Is  not 
void  because  it  omits  to  state  that  the  paper 
was  a  dally  or  weekly  newspaper."  This 
deed,  the  sufficiency  of  which  is  cttalleng- 
ed,  concerning  the  subject  of  notice,  recited: 
"And  having,  prior  to  the  day  of  sale  here- 
inafter mentioned,  given  at  least  twenty 
days'  notice  of  the  time,  terms  and  place  of 
sale,  together  with  a  description  of  the  real 
estate  to  be  sold,  and  where  situated,  as  the 
law  directs,  by  publishing  said  notice  In  the 
Kansas  City  Mall,  a  newspaper  printed  and 
published  regularly  in  Kansas- City,  Jackson 
county,  Missouri."  In  oar  opinion,  this  rec- 
itation as  to  the  publication  of  the  notice  of 
sale  was  at  least  a  substantial  compliance 
with  the  law  upon  that  subject 

It  Is  also  suggested  that  in  one  portion  of 
the  deed  Robert  S.  Stone,  sberlfT  of  Jackson 
county,  supplants  the  name  of  John  P. 
O'Neill.  It  will  be  observed  that  this  ap- 
parent discrepancy  in  the  deed  was  not 
brought  to  the  attention  of  the  trial  court, 
and  manifestly  it  escaped  the  attention  of 
counsel,  both  for  respondent  as  well  as  ap- 
pellant At  most  this  was  simply  a  clerical 
mistake  and  is  a  mere  irregularity,  and  It  is 
made  manifest  that  the  counsel  in  this  case, 
as  well  as  the  trial  court  treated  this  deed  as 
an  act  of  John  P.  O'Neill,  sherlfT  of  Jackson 
county.  Manifestly,  when  this  conveyance  is 
considered  from  its  four  comers,  there  Is  no 
escape  from  the  conclusion  that  the  sale  was 
made  by  John  P.  O'Neill,  as  sheriff,  and  that 
he  executed  and  delivered  this  deed.  Coun- 
sel for  appellant  does  not  cite  any  authority 
to  support  the  contention  that  this  clerical 
mistake  would  render  the  deed  void. 

6.  This  brings  us  to  the  final  contention  of 
learned  counsel  for  appellant;  that  is,  that 
the  Judgment  rendered  in  the  tax  proceeding 
was  a  personal  Judgment  against  Angustas 
Smith.  To  ttils  insistence,  we  are  unable  to 
give  our  assent  While  the  Judgment  does  re- 
cite that  the  defendant  Is  Indebted  to  plain- 
tiff in  the  sum  of  $60.60  upon  the  first  count 
of  plaintiff's  petition,  it  will  be  observed  that 
following  that  recitation,  reference  is  made 
to  the  special  tax  bill  embraced  In  the  peti- 
tion, and  then  recites  that  said  tax  bill,  and 
the  amount  due  thereon,  are  a  lien  against 
the  property  in  said  tax  bill  described,  which 
said  real  estate  Is  owned  and  claimed  by  de- 
fendant The  same  recitation  occurs  in  the 
Judgment  as  to  the  second  connt  Then  fol- 
lows the  order  of  Judgment  for  the  recovery 
of  the  total  amount  of  both  counts,  with  In- 
terest, and  directs  such  amounts  to  be  levied 
upon  the  property  in  controversy,  which  Is 
described  in  the  Judgment  We  are  of  the 
opinion  that  this  Judgment  properly  ordered 
and  adjudged  the  enforcement  of  the  tax  bill 


liens,  and  that  the  contention  of  the  appeUant 
upon  that  proiKWltion  is  without  merit 

Having  reached  the  conclusion,  as  herein 
indicated,  that  the  Judgment  rendered  in  the 
tax  bill  proceeding  Is  not  a  personal  Jndg- 
ment,  but  was  simply  the  enforcement  of  a 
Hen  for  certain  taxes  which  had  been  levied 
upon  such  property.  It  logically  follows  that 
the  question  of  a  homestead  t>elng  occupied 
by  Augustus  Smith  at  the  time  of  the^sale  of 
this  property  has  no  place  In  this  controver- 
sy. Even  though  It  was  the  homestead,  it 
would  not  follow  from  that  that  it  was  ex- 
empt from  taxation.  The  beneficent  provi- 
sions of  our  statute  providing  for  the  exemp- 
tion of  homesteads  by  no  means  reached  to 
that  extent  of  exempting  a  homestead  from 
taxation.  Manifestly  learned  counsel  for  ap- 
pellant embraced  the  homestead  question  In 
the  agreed  statement  of  facts,  upon  the  theo- 
ry that  the  Judgment  against  Augustus  Smith 
was  simply  a  personal  Judgment  and  was  not 
one  which  undertook  to  enforce  a  Hen  for 
certain  taxes  levied  upon  the  property. 

We  have  given  expression  to  our  views  up- 
on the  controlling  questions  disclosed  by  the 
record,  which  results  in  the  condntfion  that 
the  Judgment  of  the  trial  court  should  be  af- 
firmed, and  It  is  so  ordered.    All  concur. 


MATZ  et  ux.  v.  MISSOURI  PAO.  RY.  CO. 
(Supreme  Court  of  Missouri.     March  9,  1909.) 

1.  Railroads  (S  401*)— Action  fob  KiLLXsa 
Child  on  Tback— Instbuctions. 

Though,  in  an  action  for  the  death  of  a 
child  at  a  railroad  crossing,  there  is  evidence 
that  he  was  in  the  center  of  the  main  track  a 
sufficient  time  to  have  been  discovered  in  time 
to  have  averted  the  injury  had  ordinary  care 
been  used,  yet  if  there  is  also  evidence  uat  he 
had  croBsed  the  track,  and  was  14  feet  away 
when  he  suddenly  jumped  back  in  front  of  the 
rapidly  moving  engine,  It  was  error  to  refuse 
an  instruction  predicated  on  the  assumption 
that  he  came  suddenly  back  on  the  track  in  front 
of  the  engine. 

[Ed.   Note.— For  other  cases,  see  Etailroads, 
Dec.  Dig.  8  401.»] 

2.  Neouoenck  ((  83*)— ConPABATivB  Nequ- 

6ENCE— "HUILANITABIAN  OB   'IiAST  ChANCB' 

Doctrine." 

If  the  negli^nce  of  both  parties  co-operate 
to  produce  the  injury,  there  Is  usually  no  lia- 
bility, except  for  what  is  denominated  the  "hn- 
manitarian  or  'last  chance'  doctrine,"  which 
means  that,  though  the  injured  party  may  have 
been  negligent  in  placing  himself  in  a  position 
of  peril,  yet  if  defendant,  by  ordinary  care, 
did  see,  or  could  see,  him  in  time  to  have  avert- 
ed injury,  defendant  is  liable. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  115;    Dec.  Dig.  i  83.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4006.] 

8.  Bailboads  (I  858*)— LtABiuTT  lOB  Knx- 
INO  Child  on  Tbaok. 

A  child  killed  by  a  passing  engtee,  at  a 
point  which  had  long  been  used  by  pedestrians, 
with  knowledge  of  the  railroad  company,  was 
entitled  to  such  care  only  as  would  be  due  a 
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licenaee  of  his  yean ;  and,  if  he  was  across  the 
main  traclc,  and  it  was  the  engineer's  duty  to 
look  for  licensees  at  the  point  of  injury,  and  he 
did  so  when  he  was  1,200  feet  away,  and  prob- 
ably saw  him  on  the  trade,  and  then  later  leave 
it,  he  had  a  right  to  expect  that  he  would  con- 
tinue on  his  journey,  and  not  suddenly  return 
to  a  place  of  danger,  and  if  he  did  bo,  there 
conld  oe  no  recovery,  notwithstanding  the  dan- 
gerous rate  of  speed  and  the  failure  to  ring  the 
bell  or  whistle. 

[M.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1236-1237;    Dec.  Dig.  |  358.»] 

4.  NEOUGENCE    (J   83*)— HUMAWITARIASf   Doc- 
TBINE — NATUBS  AHD  APPLICATION. 

If  the  negligence  of  both  parties  contribut- 
ed to  and  produced  the  injury,  there  could  be 
no  recovery,  except  on  the  theory  of  imminent 
peril  recognized  by  the  last  chance  doctrine ; 
Dot,  if  the  injured  party  alone  was  negligent 
there  conld  be  no  recovery,  except  on  the  hu- 
manitarian doctrine,  which  depends  on  the  fact 
that  the  defendant  did  see  the  peril  of  the  in- 
jured party,  or,  by  the  exercise  of  ordinary  care 
could  have  seen  him,  in  time  to  have  averted 
the  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {  115 ;   Dec.  Dig.  {  83.»] 

5.  Trial  (S  418*)— Pbesentation  or  Gbotthds 
OF  Review— DEUT7KBEK  to  Evidence. 

The  better  practice  is  to  renew  at  the  end 
of  the  whole  case  a  demurrer  to  the  evidence 
offered  at  the  close  of  plaintiff's  case,  but  where 
the  prima  facie  case  is  not  aided  by  subsequent 
evidence,  the  demurrer  may  be  considered  on 
appeal,  where  nidged  as  error  in  moving  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  98;   Dec.  Dig.  {  418.*] 

8.  Railboads  ({  S98*)— Action  fob  Kiluno 
Child  on  Tback— Evidence — Sufficiency. 
Evidence,  in  an  action  for  killing  a  child 
ran  over  by  an  engine,  held  insufficient  to  jus- 
tify a  verdict  against  the  railroad  company. 

USA,  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1356-13t>3 ;   Dec.  Dig.  i  398.*] 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;  Herman  Brumbach,  Judge. 

Action  by  Peter  Matz  and  wife  against  the 
Missouri  Pacific  Railway  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Beversed. 

Tbe  following  is  tbe  opinion  of  GRAVES, 
J.,  In  division  No.  1 : 

"Tbe  plaintiffs,  who  are  husband  and  wife, 
bring  this  action  for  the  alleged  negligent 
killijig  of  their  child,  Carl  Matz.  By  the  pe- 
tition it  is  charged  that  the  child,  a  boy  over 
10  years  of  age,  was  killed  by  a  Missouri 
Pacific  east-bound  passenger  train,  near  the 
intersectlMi  of  Chestnut  and  Ouinotte  ave- 
nues In  Kansas  City,  Mo.,  at  about  Q  :30  p.  m., 
Angnst  3,  1904.  It  is  charged  that  this  por^ 
tion  of  defendant's  railroad  track  bad  been 
continuously  used  for  a  long  period  of  time 
by  pedestrians,  and  that  such  use  was  well 
known  by  defendant.  For  negligence  tbe  pe- 
tition cbarges  (1)  a  violation  of  a  speed  ordi- 
nance of  Kansas  City,  which  ordinance  limits 
tlie  gpeed  of  trains  at  street  crossings  to  6 
miles  per  hour;  (2)  reckless  and  dangerous 
rate  of  speed  in  a  thickly  populated  portion 
of  tbe  dty;   (3)  tbe  failure  of  defendant  to 


protect  deceased  wbllat  in  Imminent  danger, 
when  by  tbe  exercise  of  ordinary  care  and 
caution  tbe  servants  of  defendant  conld  bave 
seen  bim  in  such  peril  in  time  to  have  avoid- 
ed tbe  injury,  either  by  stopping  or  slowing 
the  train,  or  by  sonndtng  tbe  wliistle  or  ring- 
ing tbe  bell,  neither  of  which  was  done.  This 
last  portion  of  the  petition  fully  and  explicit- 
ly pleaded  the  necessary  elements  and  facts 
for  tbe  application  of  the  humanitarian  doc- 
trine. Answer  was  a  general  denial  and  plea 
of  contributory  negligence  upon  the  part  of 
deceased.  For  tbe  plaintiffs  tbe  cause  was 
submitted  solely  on  tbe  humanitarian  rule,  as 
appears  by  the  following  instruction:  Tbe 
court  instructs  the  jury  that  if  you  believe 
from  tbe  evidence  that  tbe  defendant,  on  tbe 
afternoon  of  August  3,  1904,  operated  a  cer- 
tain engine,  tender,  and  train  of  cars  by  its 
servants,  agents,  and  employ&i  upon  and  in 
charge  thereof,  upon  its  railroad  over  and 
across  a  certain  public  street  and  thorough- 
fare in  Kansas  City,  Mo.,  known  as  Chestnut 
avenue,  at  or  about  the  place  where  said  ave- 
nue intersects  a  certain  street  or  avenue  in 
Kansas  City,  Mo.,  known  as  Gulnotte  avenue, 
and  that  Carl  Matz  was  tbe  infant,  unmar- 
ried son  of  tbe  plaintiffs  herein,  and  that 
plaintiffs  were  husband  and  wife,  and  that 
be,  tbe  said  Carl  Matz,  was  upon  the  railroad 
track  of  the  defendant  in  front  of  said  en- 
gine, tender,  and  train  of  cars,  and  upon  tbe 
same  track  as  said  engine,  or  near  thereto, 
and  in  a  position  of  danger  and  peril  from 
said  approaching  engine  and  train,  and  that 
tbe  agents,  servants,  and  employes  of  the  de- 
fendant in  charge  of  said  engine  and  train 
saw,  or  by  tbe  exercise  of  ordinary  care 
might  have  seen,  bim,  tbe  said  Carl  Matz,  up- 
on said  railroad  track,  or  near  thereto,  and  in 
a  position  of  danger  and  peril  from  said  ap- 
proaching locomotive  and  train  In  time,  by 
the  exercise  of  ordinary  care,  to  bave  avoid- 
ed any  injury  to  bim,  and  they  failed  to  ex- 
ercise ordinary  care  to  avoid  Injuring  bim, 
and  by  such  failure  to  exercise  ordinary  care 
they  caused  or  permitted  said  locomotive  to 
run  upon  and  against  the  said  Carl  Matz  and 
to  Injure  him,  and  that  be  died  as  tbe  result 
of  such  injuries,  then  your  verdict  should  be 
for  tbe  plaintiffs  In  tbe  sum  of  $5,000.'  The 
instruction  is  but  a  slight  modification  of 
one  asked  by  plaintiffs.  They  asked  but  one 
Instruction,  so  that  their  theory  of  the  case 
is  clearly  outlined  in  tbe  Instruction  above, 
for  tbe  slight  amendments  made  by  the  court 
do  not  change  the  theory.  At  the  close  of 
plaintiffs'  case  the  defendant  asked  an  In- 
struction in  the  nature  of  a  demurrer  to  tbe 
evidence.  This  tbe  court  refused.  At  tbe 
close  of  tbe  whole  case  the  defendant  asked 
some  five  instructions,  two  of  which  were 
given  and  three  refused,  but  did  not  ask  an 
instruction  in  the  nature  of  a  demurrer  to 
tbe  evidence  at  this  time.  Tbis  we  deem  un- 
important, as  tbe  defendant  Introduced  no  ev- 
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Idence  wblch  would  aid  in  the  least  the  case 
made  by  plaintiffs.  Verdict  and  judgment, 
"went  for  plaintiffs  In  sum  of  $5,000,  and  de- 
fendant brings  the  case  here.  In  tbe  brief  it 
Is  strenuously  Insisted  that  there  la  no  case 
to  go  to  tbe  Jury,  and  the  demurrer  should 
have  been  given. 

"Tbe  locus  In  quo  Is  fully  presented  by  a 
plat  In  evidence,  which  we  attach  and  use  to 
lend  us  assistance  in  detailing  the  facts.  The 
plat  Is  thus: 


three  sides  of  the  Helm  Brewing  Company 
property. 

"Tbe  deceased,  Ottls  Rich,  Lonnle  McCall, 
and  George  Kumpf,  all  about  the  same  age, 
bad  been  at  a  pond  north  and  east  of  the 
brewery  property.  In  the  crowd  was  a  little 
girl,  who  did  not  testify.  With  them,  upon 
their  return  from  the  pond,  was  Alex  Kumpf, 
father  of  George.  They  came  from  the  north, 
on  tbe  east  side  of  the  brewery  property,  to 
the  corner  on  the  plat,  marked   'carpenter 


"The  plat  does  not  speclflcally  so  show, 
liut  tbe  evidence  does  show  that  the  streets 
running  north  and  south.  Indicated  both  to 
tbe  east  and  west  of  the  Ferd  Helm  Brew- 
ing Company  property,  are  continuations  of 
(lUlriotte  avenue.  The  south  line  of  the 
Helm's  property  is  the  line  Indicated  by  the 
word  'fence,'  so  that  Gulnotte  avenue,  is  upon 


shop.'  The  deceased  to  go  home  had  to  go 
south  on  Chestnut  avenue,  and  beyond  the 
Chicago  &  Alton  Railway  trades.  The  other 
members  to  get  home  bad  to  simply  proceed 
west  on  Gulnotte  avenue.  The  deceased  was 
struck  by  an  east-bound  train  on  the  main 
line  of  the  Missouri  Pacific,  thrown  high  in 
the  air,  and  fell  to  the  ground,  a  little  east 
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of  an  anchor  post,  which  stands  a  little  north 
of  the  north  switch  track  of  that  road.  The 
exact  point  where  the  child  was  when  he  was 
struck  Is  not  made  certain,  but  it  was  evi- 
dently to  the  west  of  the  point  where  his 
body  fell.  The  evidence  shows  that  the  peo- 
ple, in  going  from  Chestnut  avenue  to  that 
part  of  Gulnotte  avenue  east  of  the  brewery 
property,  frequently  angled  from  Chestnut 
avenue  at  the  Missouri  EHevator,  and,  going 
in  a  northeasterly  course,  crossed  the  several 
tracks  of  the  Chicago  &  Alton  Railway  Com- 
pany and  the  Missouri  Pacific  Railway  Com- 
pany, and  in  returning  they  would  come  back 
In  a  southwesterly  direction,  and  Into  Chest- 
nut avenue  at  or  near  the  Missouri  Elevator 
corner.  It  is  quite  clear  from  the  evidence 
that  this  little  boy  undertook  to  angle  across 
the  tracks  at  some  point  after  they  reached 
the  railroad  tracks,  but  the  exact  point  as  to 
where  he  left  Gulnotte  avenue  to  go  upon 
and  across  the  tracks  is  not  clear.  The  evi- 
dence shows  that  a  boy  upon  the  track  could 
be  seen  by  the  engineer  of  an  east-bound  train 
from  a  point  a  quarter  of  a  mile  or  more 
west  of  Chestnut  avenue,  and  west  of  the 
point  where  this  child  was  hurt.  The  evi- 
dence shows  that  the  train  was  running  IS 
miles  per  hour,  and  with  the  appliances  could 
have  l)een  stopped  within  250  feet  The  real 
dispute  between  the  parties  Is  where  the  boy 
was  Just  before  the  moment  prior  to  the  col- 
lision. Plaintiffs  urge  that  the  evidence 
shows  that  the  boy  had  been  on  the  main 
track  where  he  was  struck  for  at  least  two 
minutes  or  more  prior  to  the  collision,  and 
that  there  was  no  bell  rung,  whistle  sounded, 
or  attempt  to  slow  the  train.  On  the  other 
band,  the  defendant  urges  that  the  evidence 
shows  that  the  boy  had  crossed  over  its  main 
Track,  and  had  gotten  about  to  the  north  track 
of  the  Chicago  &  Alton  Railway  which  was  14 
feet  south  of  the  defendant's  main  track,  and 
that  as  he  was  about  to  cross  the  Chicago  & 
Alton  track  a  west-bound  freight  train  came 
along  on  the  north  track  of  that  company,  at 
which  the  boy  darted  back  to  the  north,  and 
toward  his  companions,  and,  upon  reaching 
the  main  track  of  the  Missouri  Pacific,  was 
struck  and  killed.  The  evidence  comes  from 
these  three  little  boys,  and  the  old  German, 
Ale.\ander  Kumpf,  and  is  difficult  to  under- 
stand and  analyze.  The  old  gentleman, 
Kumpf.  evidently  talked  in  broken  English, 
and  did  not  understand  questions  readily. 
However,  he  was  picking  up  bits  of  wood  and 
•coal,  putting  them  in  a  little  wagon  which 
the  children  were  pulling,  and  does  not  claim 
to  have  seen  the  deceased  Just  at  the  time  of 
the  collision.  The  three  little  fellows  are  the 
only  ones  who  locate  the  deceased  Just  the 
moment  before  and  at  the  time  of  the  acci- 
dent. 

"Ottls  Rich,  12  years  of  age,  and  the  oldest 
boy  in  the  crowd,  after  detailing  their  doings 
at  the  pond  and  their  return  to  the  street  cor- 
ner near  the  railway  tracks,  being  further  In- 


terrogated, said:  'And  when  we  got  to 
where  the  road  turns  up  In  there,  he  cut 
across  to  go  home,  and  when  be  got  about  the 
middle  of  the  tracks —  Q.  (interrupting) 
What  comer  did  you  get  to?  Mr.  Robinson: 
I  object  to  that.  He  said  when  he  got  to  the 
middle  of  the  tracks.  The  Court:  Finish 
what  yon  started.  Mr.  Scarritt:  He  said  he 
got  to  the  corner,  and  I  asked  him  what 
comer,  and  was  going  to  follow  it  by  asking 
where  he  went  then.  Mr.  Robinson:  I  ob- 
ject to  that.  He  didn't  say  he  got  to  the 
corner.  By  the  Court:  Go  ahead,  and  say 
what  you  started  to  say,  Ottls.  A.  Just  as  we 
got  down  along  there  by  that  little  gashouse, 
or  whatever  you  call  It,  the  road  turns — 
By  Mr.  Scarritt:  Q.  Where  is  that?  A. 
Where  the  road  turns :  the  road  turns  there 
and  goes  straight.  Q.  In  which  direction? 
A.  West.  Q.  Now,  is  the  house  you  mean  the 
house  at  the  corner  of  the  Helm  Brewery 
property?  A.  I  don't  know  what  you  call  It 
there.  Q.  How  close  to  the  railroad  tracks 
were  you?  A.  About  half  a  block.  Q.  Now 
what  happened?  Go  ahead  and  tell  your  own 
story  in  your  own  way.  A.  Where  the  road 
turns  he  cut  across  and  tried  to  go  home,  and 
Just  as  he  got  on  this  here  track,  on  this 
side  of  the  Missouri  Pacific,  the  freight  train 
came,  and  he  Jumped  on  the  other  track  to 
get  out  of  the  road,  and  the  passenger  train 
came  along  and  strock  him.'  Then,  after 
stating  that  they  all  came  down  close  to  the 
railroad  tracks,  he  further  says:  'Q.  What 
did  you  come  to  when  you  turned?  A.  I  don't 
know  what  you  call  It.  Q.  Did  you  come  to 
the  railroad  tracks?  Mr.  Robinson:  I  object 
to  that  question.  (Objection  overruled,  to 
which  ruling  of  the  court  defendant  duly  ex- 
cepted at  the  time.)  Q.  Go  ahead  and  an- 
swer the  question,  Ottls.  A.  Not  clear  to 
them;  about  two  yards  from  them.  Q.  .\nd 
when  you  got  that  close  to  the  railroad 
tracks,  which  way  did  you  and  the  wagon  go? 
A.  West.  Q.  Who  was  pulling  the  wagon? 
A.  Mary,  George  and  Lonuie.  Q.  What  were 
you  doing?  A.  Pushing.  Q.  What  was  Char- 
lie Matz  doing?  A.  He  was  crossing  the  rail- 
road. Q.  Which  direction  was  he  going?  A. 
Southwest  Q.  How  far  did  he  go  now  from 
that  before  the  train  struck  him?  A.  About 
one-half  a  block.  Q.  In  which  direction  did 
he  go?  A.  Southwest.  Q.  And  where  was  he 
walking?  A.  Across  the  railroad.  Q.  In 
which  direction  was  he  walking?  Mr.  Robin- 
son: I  object  to  that  as  repetition.  The 
Court:  Objection  sustained.  He  has  said 
"southwest"  twice.  Q.  Now,  were  you,  or  any 
of  you  children,  talking  to  Charlie  Matz?  A. 
No,  sir ;  but  Mr.  Kumpf  was.  Q.  Where  was 
Mr.  Kumpf?  A.  He  was  walking  behind  the 
wagon.  Q.  Where  was  he  walking?  A.  Be- 
hind the  wagon.  By  the  Court:  Q.  Was 
he  walking  in  the  road?  A.  Yes ;  we  was  all 
in  the  road.  By  Mr.  Scarritt:  Q.  Was 
Charlie  Matz  in  the  road?  A.  No,  sir.  Q. 
Where  was  he  walking?  A.  He  cut  across  to 
go  home.    Q.  Now,  after  he  left  you,  how  far 
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did  be  go  before  he  was  struck?  A.  Aboat 
half  a  block.  Q.  What  did  he  have  with 
him?  A.  He  had  a  can  of  flsh.  Q.  And  In 
which  direction  were  yon  and  the  wagon 
going?  A.  West.  Q.  And  how  far  did  you  and 
the  wagon  go  after  you  turned  west  before  he 
was  struck?  A.  We  went  about  four  yards 
from  the  road;  from  Gulnotte  avenue.  Q. 
You  went  pretty  close  up  to  Gulnotte  avenue? 
A.  Tes,  sir.  Q.  What  did  you  say  happened 
when  you  got  up  there?  A.  Just  as  we  got 
up  there,  be  was  going  across.  He  was  on 
this  side,  on  this  track  on  this  side  of  the 
Missouri  Pacific,  and  there  was  a  freight 
train  there,  and  he  Jumped  out  of  the  road  of 
It  onto  the  Missouri  Fadflc,  and  then  the 
train  came.  He  got  about. a  foot  from  there, 
and  then  he  started  to  run  back  to  us,  and 
the  train  struck  hUn.  Q.  What  did  you  see 
then?  A.  Well,  I  seen  him  go  up  In  the  air, 
and  I  seen  him  fall.' 

"Lonnle  McCall,  aged  11  years,  among  oth- 
er things,  says:  'Q.  Kow,  lust  tell  the  Jury 
how  you  came  as  you  came  southeast  to  the 
brewery  property?  A.  Well,  we  came  right 
straight  on  down  there,  and  came  right  up 
the  wagon  road,  and  Carl  was  walking  on  the 
track.  Q.  Where  were  you  walking?  A. 
Pulling  the  wagon  out  In  the  road.  Q.  How 
far  did  he  walk  up  the  track?  A.  He  walked 
about  half  a  bloCk.  Q.  Was  that  the  same 
track  he  was  killed  on?  Mr.  Robinson:  I 
object  to  that  question.  Let  blm  state  what 
track  It  was.  Objection  overruled,  to  which 
ruling  of  the  court  defendant  duly  excepted 
at  the  time.  By  the  Court:  Q.  Was  that  the 
same  track  he  was  killed  on?  A.  No,  sir; 
he  had  got  on  one-  track,  and  went  to  cross 
back,  and  got  on  the  same  track  he  had  been 
on.  By  Mr.  Scarrltt:  Q.  Then  how  far  did 
he  walk  up  that  track?  Mr.  Robinson:  I 
object  to  that  question  because  It  assumes 
that  he  did  walk  up  that  track  before  he  was 
killed.  (Objection  overruled,  to  which  rul- 
ing of  the  court  the  defendant  duly  excepted 
at  the  time.)  Mr.  Robinson:  I  don't  like  Mr. 
Scarrltt  to  suggest  these  answers  to  this 
little  boy  by  assuming  a  state  of  facts  that 
does  not  exist  (Objection  overruled,  to 
which  ruling  of  the  court  defendant  duly  ex- 
cepted at  the  time.)  Q.  How  far  did  he  walk 
up  that  track?  A.  I  couldn't  say  Just  how 
far,  but  I  think  a  half  a  block.  Q.  What 
happened  then?  A.  He  got  out  of  the  way  of 
one  train,  and  when  he  went  to  get  out  of  the 
way  of  the  other  one,  a  frei^t  train,  he  got 
in  the  way  of  the  passenger.  Q.  What  did  he 
have  with  him?  A.  He  had  a  can  with  some 
little  flsh  in  it  Q.  Were  you  and  the  other 
children  talking  with  him  as  he  walked? 
A.  Yes,  sir.  Q.  How  far  apart  were  you  and 
he  as  you  walked  up  there?  A.  Well,  we  was 
Just  a  little  ways  apart  and  he  was  in  front 
of  us.  Q.  What  were  you  doing?  A.  Pulling 
the  wagon.  Q.  What  was  he  doing?  A.  Car- 
rying the  flsh  on  the  railroad.  Q.  Which 
track  was  he  on?  A.  He  was  on  the  north 
track.    Q.  Do  you  know  what  railroad  track 


that  is?  A.  No,  sir.  Q.  Do  yon  know  what 
company  It  belongs  to?  A.  No,  sir.  Q.  How 
far  did  he  walk  up  that  track?  A.  He  walk- 
ed about  half  a  block.  Q.  Now  was  that  the 
track  he  was  on  when  he  was  struck?  Mr. 
Robinson:  I  object  to  that  question  as  lead- 
ing. The  Court:  Objection  overruled.  Mr. 
Robinson:  I  want  to  make  my  objection  ex- 
plicit He  said  he  got  on  the  north  track, 
and  walked  along  that  track,  and  then  Mr. 
Scarrltt  asked  him  if  that  was  the  track  on 
which  he  was  killed,  and  the  evidence  shows 
that  he  was  not  killed  on  the  north  trade. 
(Objection  overruled,  to  whl<ai  ruling  of  the 
court  the  defendant  duly  excepted  at  the 
time.)  Q.  Was  that  the  track  on  which  he 
was  killed  or  not?  A.  He  was  killed  by  the 
passenger,  and  the  passenger  was  on  the 
main  track.  Q.  Was  that  the  track  he  was 
walking  on?  A.  Yes,  sir.  Q.  Did  you  hear 
that  Missouri  Pacific  train  that  struck  him 
ring  the  bell  or  blow  the  whistle  before  it 
struck   him?    A.  No,   sir.' 

"Cross-examination  by  Mr.  Robinson:  'Q 
Did  you  holler  at  him  before  he  was  struck? 
A.  Yes,  sir.  Q.  Who  else  hollered  at  him  be- 
sides you?  A.  George  Kumpf  did,  and  Mr. 
Kumpf.  Q.  What  was  it  you  hollered  at 
him?  A.  To  get  out  of  the  way.  Q.  The 
train  was  right  dose  to  him  when  you  holler- 
ed, was  it?  A.  Yes,  sir.  Q.  And  he  didn't 
have  time  to  get  out  of  the  way?  A.  No,  sir. 
Q.  Now  was  he  struck  on  the  track  closest 
to  you,  or  the  next  track  south  of  that?  A. 
We  was  between  the  two  tracks.  Q.  Did  you 
have  your  wagon  between  the  two  tracks? 
A.  We  had  the  wagon  between  the  old  switch 
track  and  the  main  track.  -  Q.  The  old  switch 
track  is  the  north  track  there?  A.  Yea,  sir. 
Q.  That  is  the  track  you  said  Carl  was  walk* 
ing  on  about  half  a  block?  A.  No,  sir;  I  said 
he  was  walking  on  the  main  track.  Q.  Had 
he  got  oS  that  main  track,  and  started  to  go 
across  the  other  track  when  he  saw  this 
freight  train  coming?  A.  Yes,  sir.  Q.  That 
is,  after  he  was  walking  along  the  main 
track,  be  got  off  of  this  main  track  and  start- 
ed onto  the  other  track,  and  saw  this  freight 
train  coming,  and  Jumped  back  on  the  main 
track  to  get  out  of  the  way  of  the  freight 
train,  and  you  saw  this  passenger  train  com- 
ing, and  hollered  at  him  to  get  off  the  track — 
is  that  right?  A.  Yes,  sir.  Q.  But  the  pas- 
senger train  was  so  close  to  him  then,  after 
he  Jumped  off  that  track  and  back  onto  the 
main  track,  that  he  didn't  have  time  to  get 
off  before  the  passenger  train  struck  him — 
is  that  it?  A.  Yes,  sir.  Q.  If  he  hadn't  seen 
that  other  train  coming  after  he  had  got  off 
the  main  track,  and  Jumped  bade  onto  the 
main  track  again,  he  would  not  have  been 
strudc,  would  he?    A.  No,  sir.' 

"George  Kumpf,  aged  12  years,  aald:  H). 
Where  did  you  go  then?  A.  We  stopped  t» 
play  a  little,  and  papa  came,  and  said,  "Why 
don't  you  come  on?"  and  we  went  on,  and 
he  was  picking  up  little  pieces  of  wood  and 
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putting  than  on  the  wagon,  and  be  saw  a 
piece  of  coal  across  the  track  and  started  to 
get  it,  and  Carl  started  straight  over,  and 
when  he  got  to  the  Missouri  Pacific  track  he 
turned  west.  Q.  What  happened  then?  A. 
A  freight  came  on  the  Chicago  &  Alton. 
Q.  You  say  after  yon  came  down  he  went 
over  on  the  tracks?  A.  Yes,  sir.  Q.  Which 
direction  did  he  go  then?  A.  Southwest  Q. 
Which  way  was  he  walking?  A.  When  he 
got  over  on  the  main  track  he  turned  down. 
Q.  Which  direction?  A.  West.  Q.  How  far 
did  he  go  along  that  track?  A.  About  half- 
ways  between  the  flagman  and  the  street 
Q.  What  do  you  mean  by  the  flagman?  A. 
Where  he  has  got  the  little  bouse  there  at 
Chestnut  avenue.  Q.  Is  there  a  flagman 
here  at  Chestnut?  A.  Yes,  sir.  Q.  Where 
does  he  stay?  A.  He  has  a  little  building 
there  now.  Q.  How  far  did  you  say  Carl 
went  np  that  track?  A.  He  went  half  ways 
from  Chestnut  to  Gulnotte,  back  of  the  brew- 
ery. Q.  About  halfway  from  the  east  line  of 
the  Helm  Brewery  to  Chestnut?  A.  Yes,  sir. 
Q.  What  happened  then?  A.  A  freight  came 
on  the  Chicago  &  Alton,  and  that  was  just 
a  little  past  when  the  engine  struck  him.  Q. 
The  engine  of  what  struck  him?  A.  The 
passenger.  Q.  Which  direction  was  the  pas- 
senger going?  A.  East,  and  the  freight  was 
going  west  Q.  What  track  was  the  passen- 
ger train  on?  A.  On  the  Missouri  Pacific. 
Q.  Is  that  the  same  track  Carl  was  on?  A. 
Tes,  sir.  Q.  Then  what  happened?  A.  It 
struck  him  and  he  flew  up  in  the  air,  and  he 
fell  right  on  the  switch  track.  Q.  Where- 
abouts did  he  fall  on  that  switch  track?  A. 
He  fell  about  10  feet  back.  Q.  Do  you  know 
where  that  anchor  post,  or  big  post  like  a 
telephone  pole  Is?  A.  He  went  Just  a  little 
past  that,  about  a  yard.  Q.  East  of  that? 
A  Yes,  sir ;  his  head  was  laying  on  the  track. 
Q.  Did  yon  hear  any  bell  rung  or  whistle 
blown  on  that  passenger  train  before  It  hit 
him?    A.  No,  sir.' 

"Cross-examination  by  Mr.  Robinson:  'Q. 
Did  yon  hear  any  whistle  blow  at  all?  A. 
No,  sir.  Q.  No  whistle  blown  on  either  of 
the  trains?  A.  No,  sir.  Q.  Have  you  talked 
with  this  gentleman  recently,  George?  A. 
Yes,  sir.  Q.  How  many  times?  A.  About 
four  times.  Q.  When  did  you  talk  to  him 
last?  A.  Last  Monday,  I  believe  it  was.  Q. 
And  you  talked  to  him  about  three  times  be- 
fwe  that,  did  you?  A.  Yes,  sir.  Q.  About 
how  Carl  got  killed?  A.  Yes,  sir.  Q.  Now, 
yon  testified  before  the  coroner,  didn't  you, 
sonny?  A.  Yes,  sir.  Q.  Didn't  you  testify 
before  the  coroner  that  yon  heard  a  whistle 
blown,  but  that  it  was  a  whistle  on  the  Chi- 
cago &  Alton  freight  train?  A.  Yes,  sir.  Q. 
Ton  did  hear  a  whistle  blown  then?  A.  Yes, 
sir;  but  I  didn't  hear  any  on  the  passenger. 
I  Just  heard  one  whistle,  and  that  was  on 
the  .freight.  Q.  How  could  you  tell  it  was 
on  die  freight  train?  A.  Because  I  seen  the 
freight   when   it   passed.    Q.  Yon   say   the 


freight  went  past  about  the  time  the  passen- 
ger train  struck  Carl?  A.  Yes,  sir;  It  was 
Just  about  passing  when  the  passenger  struck 
him.  Q.  Yon  say  when  Carl  left  you  be 
started  to  go  in  a  southwest  direction?  A. 
Yes,  sir.  Q.  That  was  across  the  tracks? 
A.  Yes,  sir.  Q.  Across  towards  the  comer  of 
the  Missouri  Elevator  building  there?  A. 
Yes,  sir.  Q.  In  a  southwestern  direction 
across  these  railroad  tracks?  A.  Yes,  sir. 
Q.  You  said  he  walked  along  one  of  the 
tracks?  A.  Yes,  sir.  Q.  You  testified  be- 
fore the  coroner  that  be  walked  along  the 
middle  of  the  track?  A.  He  went  southwest 
first,  and  then  tamed  down  the  Missouri 
Pacific  track.  Q.  Then  he  got  off  that  track 
and  started  to  go  across  these  others,  and 
saw  this  freight  train  coming?  A.  Yes,  sir. 
Q.  And  then  when  he  saw  this  freight  train 
coming  he  Jumped  back  on  the  Missouri  Pa- 
cific track?  A.  Yes,  sir.  Q.  And  then  the 
Missouri  Pacific  engine  was  there  and  strack 
him?    A.  Yes,  sir.' 

"Redirect  examination  by  Mr.  Scarrltt:  'Q. 
How  long  was  this  freight  train?  A.  It  has 
8  or  10  cars  In  It  Q.  A  regular  freight 
train?  A.  Yes,  sir.  Q.  Coming  into  Kansas 
City?    A.  Yes,  sir.' 

"RecrosB-examinatlon  by  Mr.  Robinson:  *Q. 
After  he  had  walked  along  the  track  there 
and  got  off  and  started  to  go  across  the  other 
tracks  and  saw  that  freight  train,  if  he  hadn't 
got  scared  and  Jumped  back  on  the  other 
track,  he  wouldn't  have  been  struck,  would 
he?  A.  No,  sir.'  Then  follows  a  bit  of  tes- 
timony upon  which  much  stress  is  placed  by 
the  plaintiffs.  Redirect  examination  by  Mr. 
Scarrltt:  'Q.  How  long  had  Carl  been  back 
on  the  Missonri  Pacific  track  after  stepping 
back  on  it  before  the  train  hit  blm?  A.  Just 
about  two  minutes.  Q.  In  which  direction 
was  he  going?  A.  West.  Q.  Now,  were  you 
talking  to  him  Just  before  he  was  struck? 
A.  Yes,  sir.  Q.  What  did  you  say?  A.  I 
said,  "Good-bye,  Charlie,"  and  he  turned 
around  and  said,  "Good-bye,"  and  papa  ask- 
ed him  If  be  was  going  home,  and  he  said 
"Yes."  Q.  And  then  what  happened?  A.  It 
struck  him.' 

"Counsel  for  defendant  took  out  his  watch 
and  pencil,  for  the  purpose  of  testing  the 
question  of  the  knowledge  of  the  witness  as 
to  what  was  in  fact  two  minutes,  and  wit- 
ness told  him  when  to  stop,  but  this  would 
Indicate  nothing  to  us  in  the  present  shape 
of  the  record.  It  might  have  Indicated  much 
to  the  Jury.  Then  follows:  'Q.  You  indicat- 
ed awhile  ago,  when  I  held  up  my  i)encll, 
how  long  you  thought  two  minutes  was?  A. 
Yes,  sir.  Q.  And  Carl  had  been  on  the  track 
about  that  long  after  he  Jumped  back?  A.  Yes. 
sir.  Q.  And  it  was  Just  after  he  Jumped 
back  that  he  said  "Good-bye,"  and  yon  said 
"Good-bye" — he  had  Just  been  on  the  track 
long  enough  for  you  to  say  "Good-bye"— 
and  he  to  say  "Good-bye,"  when  the  passen- 
ger struck  him?    A.  Yes,  sir.' 

"Alexander  Kumpf,  the  old  German,  said: 
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*Q.  Were  you  all  coming  down  the  road  on 
the  east  side  of  the  Helm  property?  Were 
you  walking  In  the  road  with  the  children? 
A.  Yes,  sir;  they  were  pulling  the  wagon, 
and  I  was  picking  up  the  wood,  and  all  at 
once  I  looked  ahead  and  seen  Charlie  Matz 
about  50  feet  ahead  of  me,  and  started  right 
over  the  railroad,  and  I  don't  know — I  hol- 
lered. Q.  That  is  right  at  the  street  east  of 
the  brewery?  Mr.  Robinson:  I  object  to 
that.  Mr.  Scarrltt  oughtn't  to  tell  him  what 
to  say.  The  Court :  Go  ahead.  He  told  the 
witness  what  It  was.  (To  which  ruling  of  the 
court  defendant  duly  excepted  at  the  time.) 
A.  He  turned  around;  he  turned  right  over 
on  the  railroad,  and  he  crossW  the  first 
.switch,  and  then  went  in  the  center  from  the 
main  track.  Q.  Which  way  did  he  go  then? 
A.  To  go  home.  Q.  Well,  which  way?  A. 
West.  Q.  Right  In  the  main  track?  Mr. 
Robinson:  I  object  to  that,  if  the  court 
please.  I  am  going  to  protest  every  time  Mr. 
Scarrltt  puts  words  into  the  mouth  of  the 
witness,  whether  It  is  after  the  witness  has 
made  a  response  to  another  question  or  be- 
fore. I  don't  think  it  is  the  proper  way  to 
try  the  'case.  The  witness  ought  to  be  per- 
mitted to  tell  In  his  own  way  what  he  knows. 
Q.  Where  did  you  go?  A.  I  followed  the 
wagon,  and  my  children  pulled  on  it,  and 
some  of  the  other  children — I  don't  know 
who — and  I  say,  "Carl,  you  go  home?"  and 
he  say  "Yea."  •  •  •  A.  And  then  some 
of  my  children  said  to  blm,  "You  go  home?" 
and  be  said  "Yes;  I  have  to  hurry  to  go 
home."  And  I  said,  "Good-bye,  sweetheart." 
I  Just  felt  that  that,  and  every  one  of  the  chil- 
dren laughed,  and  said,  "Good-bye,  sweet- 
heart," and  then  I  followed,  and  seen  them 
talking,  and  I  came  around  this  corner.  Then 
I  seen  him  follow  straight  between  them 
tracks,  and  then  when  I  seen  him  going 
round  to  go  west  I  seen  him  about  60  feet 
ahead  of  me  towards  the  watchhouse.  Q. 
What  watchhouse  is  that?  A.  Where  the 
street  crossing  is.  Q.  The  little  house  where 
the  watchman  stays?  A.  Yes,  sir.  Q.  Is  that 
watchman's  house  there  yet?  A.  Yes,  sir;  it 
is  there  yet  Q.  A  little  house  about  0  feet 
square,  a  little  frame  house?  A.  Yes,  sir; 
and  that  is  the  last  what  I  seen  from  him. 
By  the  Court:  Q.  You  didn't  see  him  hit? 
A.  No,  sir;  I  didn't  see  him  any  more.  Then 
I  picked  up  some  wood.  This  was  for  winter 
time,  and  I  was  crippled,  and  I  do  the  best  I 
can,  so  I  saw  on  the  other  side  of  the  rail- 
road a  piece  of  coal,  and  I  went  across,  and 
when  I  went  across  I  didn't  hear  any  whistle 
at  all.  And  when  I  went  to  pick  up  that 
piece  of  coal,  all  at  once  a  train  along,  and  I 
had  to  Jump  back  myself,  or  I  would  be  as 
dead  as  that  child.  And  as  soon  as  the  train 
was  past,  I  heard  my  children  crying.  Then 
I  went  across.' 

"On  cross-examination  he  further  said:  'Q. 
Well,  now,  listen  to  my  question.  Did  you 
see  two  trains  passing  at  that  time?  A.  Yes. 
Q.  And  you  thought  It  was  the  Chicago  & 


Alton  train  that  came  pretty  near  striking 
you?  A.  Yes;  that  is  what  I  thought.  I 
mean  the  train  that  came  from  the  west,  but 
I  don't  know  exactly  from  all  the  excitement 
how  It  was.  You  know  I  was  so  all  excited. 
Q.  Now,  listen;  you  say  that  Charlie  Matz 
left  your  children  and  started  to  go  borne, 
and  started  to  go  across  the  railroad  tracks? 
A.  Yes,  sir.  Q.  And  he  started  across  from 
the  north  side  over  in  a  southwestern  direc- 
tion towards  the  south  side  of  the  trades?  A. 
Yes,  sir.  Q.  And  you  say  he  got  on  the  Mis- 
souri Pacific  track,  and  walked  a  little  ways 
up  that  track?  A.  Yes,  sir.  Q.  And  you 
went  on  then  picking  up  wood?  A.  Yes.  Q. 
And  you  were  looking  around  for  pieces  of 
wood,  and  you  didn't  notice  Charlie  any  more 
until  that  train  came  pretty  near  striking 
you;  is  that  right?  A.  Yes,  sir.  Q.  And  you 
then  heard  the  children  crying,  and  you  went 
over  and  saw  his  body?  Q.  And  you  don't 
know  what  he  did  from  the  last  time  you 
saw  him,  until  you  Jumped  out  of  the  way 
of  that  train?  A.  No,  sir.  Q.  He  may  have 
got  off  that  track,  and  then  Jumped  back  on 
it  again  for  all  you  know?  A.  Yes,  sir;  I 
don't  know.' " 

Such  Is  the  unsatisfactory  state  of  the  evi- 
dence in  this  case.  We  have  set  out  the  ma- 
terial positions  in  full,  so  that  a  connected 
view,  if  possible,  may  be  taken  from  It  as  a 
whole,  when  considered  with  the  other  cir- 
cumstances and  the  surroundings. 

"1.  In  addition  to  the  demurrer  interposed 
at  the  close  of  the  evidence  for  the  plaintiffs, 
the  overruling  of  which  is  charged  as  error, 
the  defendant  asked  an  instruction  in  this 
language :  The  court  instructs  the  Jury  that 
If  you  believe  from  the  evidence  in  this  case 
that  the  deceased  got  off  of  defendant's  track, 
and  beyond  the  reach  of  danger  of  being 
struck  by  defendant's  engine,  and  that,  after 
having  done  so,  he  again  came  suddenly  back 
on  defendant's  track  Just  in  front  of  defend- 
ant's engine,  and  so  close  to  said  engine  that 
the  same  could  not  possibly  be  stopped .  in 
time  to  avoid  the  accident,  then  the  plaintiffs 
are  not  entitled  to  recover,  and  it  is  your 
duty  as  Jurors  to  return  a  verdict  for  the  de- 
fendant, notwithstanding  you  may  further  be- 
lieve from  the  evidence  In  the  case  that  the 
engine  which  struck  the  deceased  was  running 
at  a  speed  of  about  18  miles  an  hour,  or  more, 
and  although  you  may  further  believe  that 
no  bell  was  rung  or  whistle  sounded  on  said 
engine  when  approaching  the  point  where  the 
accident  occurred.'  The  refusal  of  this  In- 
struction was  error,  for  the  sake  of  mere  ar- 
gument on  this  point  grant  it  for  the  plaintiff 
that  the  evidence  in  some  instances  tends 
to  show  that  the  child  was  in  the  center  of 
the  main  track  for  sufficient  length  of  time 
to  have  been  discovered  in  time  to  have 
averted  the  injury,  had  ordinary  care  beui 
used,  yet  It  must  be  conceded  that  there  la 
ample  evidence  in  the  record  tending  to  prove 
that  the  boy  had  crossed  the  track  and  was 
near  the  Chicago  &  Alton  track,  li  feet  to 
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the  south  thereof,  when  he  suddenly  Jumped 
back  to  this  track  In  front  of  a  rapidly  mov- 
ing engine  and  train.  With  such  In  the  rec- 
ord this  Instruction  should  have  been  given. 
After  discussing  the  degree  of  care  which 
must  be  shown  toward  children,  and  the 
proper  gauge  of  their  acts,  and^  as  to  what 
should  be  the  rule  as  to  them  on  *the  question 
of  contributory  negligence,  the  writer.  In  7 
Am.  &  Eng.  Ency  of  Law,  p.  409,  says :  "But 
this  wUl  not  warrant  a  recovery  when  the 
child  suddenly  puts  himself  In  a  dangerous 
place,  where  there  was  no  reason  to  expect 
him.  and  too  late  for  the  danger  to  be  averted 
by  the  person  Inflicting  the  injury.' 

"This  case  proceeds  upon  the  humanitari- 
an doctrine.  Plaintiffs  so  limit  it  in  their 
one  Instruction.  That  doctrine  has  for  Its 
origin  a  concession  of  negligence  contributing 
to  the  injury  upon  the  part  of  the  injured  or 
deceased.  In  this  state  we  have  no  such 
thing  as  comparative  n^llgence,  and,  fur- 
ther. If  the  negligence  of  both  operate  to- 
gether to  produce  the  Injury,  there  Is  usually 
no  liability,  except  for  what  we  denominate 
the  "humanitarian"  or  "last  chance"  doc- 
trine. By  this  we  mean  that  although  the 
injured  party  may  have  been  guilty  of  neg- 
ligence, by  placing  himself  In  a  position  of 
I)erll.  yet  If  the  defendant,  by  the  exercise 
of  ordinary  care  did  see  him  In  such  position, 
or  by  the  exercise  of  such  ordinary  care 
could  have  seen  him  In  such  position.  In  time 
to  have  averted  the  injury,  then  the  defend- 
ant is  liable.  In  this  case  the  deceased  was 
but  a  licensee  at  best,  and  entitled  to  such 
"  care  only  as  would  be  due  a  licensee  of  his 
years.  If  It  is  true  that  deceased  was  across 
♦he  main  track  of  defendant,  and  if  It  be 
jrranted  there  was  the  imposed  duty  upon 
defendant's  agents  to  look  for  licensees  at 
the  point  of  injury,  then  If  the  engineer  look- 
ed when  he  was  1.200  feet  or  more  to  the 
west,  he  probably  saw  this  boy  on  his  track, 
and  then  later  leave  It  and  start  south,  end 
under  such  circumstances  he  had  a  right  to 
expect  that  he  would  contlnne  on  his  jour- 
ney, and  not  suddenly  return  to  a  place  of 
danger.  If  he  did  suddenly  return  to  a  place 
of  danger,  the  defendant  was  entitled  to  the 
instruction  asked.  It  is  not  so  much  the 
question  of  negligence  on  the  one  side,  and 
contributory  negligence  on  the  other,  as  it 
is.  What  was  the  proximate  cause  of  the  In- 
jury? The  humanitarian  doctrine  had  Its 
origin  In  conceded  negligence.  If  both  par- 
ties were  negligent,  which  contributed  to  and 
produced  the  injury,  there  could  be  no  re- 
covery, except  on  the  theory  of  Imminent 
jierll  recognized  by  the  humanitarian  doc- 
trine. If,  on  the  other  hand,  the  Injured  par- 
ty alone  was  negligent,  there  could  be  no 
recovery,  except  upon  the  principle  of  hu- 
manity expressed  in  the  humanitarian  rule. 
This  rule  depends  upon  the  fact  that  the  de- 
fendant did  see  the  peril  of  the  Injured  par- 
ty, or  by  the  exercise  of  ordinary  care  to 
see  (in  places  where  the  party  might  be  ex- 


pected, and  had  a  right  to  be)  could  have 
seen  him,  in  time  to  have  averted  the  injury. 
The  case  at  bar  is.  quite  different  from  the 
case  of  Holmes  v.  Mo.  Pac,  207  Mo.  149, 
105  S.  W.  624,  for  there  the  boy  was  going 
toward  the  track;  and,  had  the  engineer 
looked,  he  would  have  so  seen.  Here  had  he 
looked,  he  would  have  seen  the  boy  going 
from  the  track.  What  would  be  demanded  of 
defendant  in  the  Holmes  Case  would  not  be 
demanded  of  It  here  under  the  evidence  we 
are  now  discussing. 

"In  King  r.  Wabash  R.  R.  Co.,  211  Mo., 
loc.  cit  13,  100  S.  W.  673,  we  said:  "If 
the  deceased  was  In  a  place  of  safety,  and 
placed  himself,  by  inadvertence  or  otherwise. 
Immediately  In  front  of  a  moving  train  or 
engine,  and  was  thereby  Injured,  the  defend- 
ant is  not  liable.  In  other  words.  If  the 
conduct  of  deceased.  In  a  place  of  safety,  was 
such  that  he  put  himself  so  suddenly  In  a 
place  of  danger  that  the  accident  could  not 
have  been  avoided,  even  If  the  defendant  had 
complied  with  the  ordinance  In  the  strictest 
terms,  then  the  plaintiff  cannot  recover  on 
the  bald  proposition  that  the  defendant  bad 
not  complied  with  the  ordinance.  In  such 
case  the  failure  to  comply  with  the  ordinance 
would  not  be  the  proximate  cause  of  the  In- 
jury. The  cause  of  the  injury  would  be  the 
inadvertent  act  of  deceased  in  taking  the 
step  from  a  place  of  safety  to  one  of  danger. 
The  evidence  tends  to  show  that  this  change 
was  but  the  work  of  an  Instant,  thereby 
furnishing  no  time  for  warning.'  So  there 
Is  ample  evidence  that  the  reappearance  of 
the  boy  on  the  track  was  but  the  work  of 
an  Instant  The  refusal  of  the  Instruction 
above  set  out  Is  prejudicial  error. 

"2.  It  Is  in  a  way  insisted  that  defendant 
has  waived  the  right  to  insist  upon  the  de- 
murrer offered  at  the  close  of  plaintiffs'  case, 
by  not  renewing  It  at  the  end  of  the  whole 
case  where  the  defendant  Introduces  evi- 
dence. In  this  case  the  defendant  introduced 
but  one  witness.  If  the  plaintiffs  had  failed 
to  make  a  prima  facie  case  In  the  first  In- 
stance, the  evidence  of  this  witness  did  not 
add  to  the  case.  The  failure  to  give  the  de- 
murrer Is  urged  In  the  motion  for  new  trial 
as  error.  It  Is  also  urged  in  that  motion 
that:  "The  verdict  Is  against  all  the  evidence 
In  the  case,  and  upon  the  undisputed  evi- 
dence the  verdict  should  have  been  for  the 
defendant'  In  our  judgment  the  better  prac- 
tice is  to  renew  the  demurrer  at  the  end  of 
the  whole  case,  but  In  a  case  where  there 
has  been  no  aid  to  the  prima  facie  case  by 
the  subsequently  introduced  evidence,  we  can 
see  no  reason,  in  our  practice,  for  not  consid- 
ering such  demurrer,  where  It  Is  urged  as 
error  In  the  motion  for  new  trial.  It  chal- 
lenges the  sufficiency  of  the  evidence  at  s 
certain  point  and  If  no  additional  evidence 
Is  brought  forth.  It  in  fact  challenges  the 
whole  case.  But  aside  from  that  the  suffi- 
ciency of  the  whole  evidence  Is  challenged 
In  the  motion  for  new  trial,  in  the  clause. 


Digitized  by 


Google 


592 


117  S0UTUWJSSTE2BN  BOPORTBB. 


(Mo. 


therefrom  quoted  aboye,  bo  that  upon  what- 
ever source  we  consider  the  challenge  to  the 
sufficiency  of  the  evidence,  we  must  examine 
this  evidence,  and  pass  upon  its  probative 
force. 

"3.  It  Is  hard  to  discard  one's  sympathies 
in  a  case  of  this  kind.  Here  we  have  parts 
of  three  families  approaching  this  network 
of  railroads.  There  was  no  necessity  for  any 
to  cross  them  except  the  little  fellow  who 
was  killed.  Evidently  they  all  lived  an  hum- 
ble life.  Carl,  the  deceased,  left  them  at 
some  point  after  they  got  to  the  southeast 
comer  of  the  brewery  property.  Then,  with 
childish  glee,  he  started  to  angle  across  this 
network  of  railroad  tracks.  He  had  three 
little  fish  that  he  was  taking  home.  The  de- 
scription of  the  parting,  when  the  'Good-bye, 
sweetheart,'  was  said  to  him  by  the  old  man 
and  his  other  little  playmates,  in  view  of 
what  followed  so  shortly,  is  almost  heart- 
rending. With  care  we  have  read  and  re- 
read this  evidence.  With  the  map  and  other 
admitted  facts  we  can  reach  some  conclu- 
sions as  to  its  probative  force,  and  this  we 
should  do  irrespective  of  the  sympathetic 
feelings  aroused  by  the  kindly  and  affecting 
Incidents  Just  prior  to  the  fatal  moment. 
From  what  we  have  quoted  it  appears  that 
the  trial  court  was  exceedingly  lenient  in  re- 
laxing the  strict  rules  of  evidence  In  the 
course  of  the  trial.  That  court  evidently 
considered  the  age  of  the  witnesses  on  the 
one  hand,  and  the  inability  of  the  old  Oer- 
man,  Kumpf,  to  fairly  understand  and  de- 
scribe things,  ui>on  the  other.  Whether  right 
or  wrong,  the  plalnJlCTs  had  the  benefit  of 
this  leniency,  and  in  the  appellant's  briefs 
here  the  specific  grounds  of  error  In  this 
regard,  if  error  there  was,  are  not  pointed 
out  to  us,  and  we  owe  no  special  duty  to 
point  them  out  or  seek  for  them.  In  view 
of  the  fact  that  the  case  must  be  at  least 
reversed  and  remanded,  and  of  the  further 
fact  that  if  we  should  reverse  and  remand 
simply,  it  might  be  construed  that  we  were 
of  opinion  that  there  was  in  fact  a  case 
upon  the  facts,  we  will  take  up  this  evidence 
and  indicate  our  views  thereon. 

"From  it  we  conclude  that  the  deceased 
left  his  friends  and  started  to  cross  these 
railroad  tracks  at  some  point  east  of  Chest- 
nut avenue.  This  is  shown  by  all  the  wit- 
nesses. The  'Good-bye,  sweetheart'  that  was 
said  to  him  evidently  occurred  at  the  point 
of  separation,  and  this  was  where  the  little 
wagon  was  on  Gulnotte  avenue.  Mr.  Kumpf 
says  he  looked  up  and  saw  him  ahead  and 
'hollered'  to  him,  and  then  details  the  in- 
cident of  separation.  He  then  said  his 
children  proceeded  toward  the  west,  and 
Carl  toward  the  watchman's  house,  which 
would  be  southwest;  that  he  then  began  to 
pick  up  wood,  and  finally  went  after  a  lump 
of  coal;  that  whilst  doing  this  two  trains 
suddenly  appeared,  going  in  opposite  direc- 
tions ;  that  he  bad  to  Jump  back  to  save  him- 
self, fi:om  what  he  Judged  was  the  Chicago  & 


Alton  train  going  west;  that  after  the  other 
train  passed,  hearing  the  distressed  cries  of 
his  children,  he  wait  across,  and  found  Carl 
dead.  To  onr  mind  this  shows  that  in  his 
search  for  coal  and  wood  he  had  reached  the 
Chicago  &  Alton  track.  The  last  he  saw  of 
Carl  he  waa  going  np  the  Missouri  Pacific 
track,  but  he  did  not  see  him  Just  prior  to 
the  accident.  The  other  UtOe  fellows  all 
agree  that  Carl  Jumped  back  from  one  track 
to  dodge  a  train,  and  was  caught  on  the 
other  track  by  defendant's  train.  This  could 
only  mean  that  he  left  the  Chicago  ft  Alton 
track,  and  was  caught  on  defendant's  track. 
The  old  man  says  that  the  two  trains  were 
there  practically  at  the  same  time.  To  our 
mind  the  only  bit  of  testimony  lending  color 
to  a  case  for  the  plaintiffs  is  the  following, 
brought  out  on  a  redirect  examination:  'Q. 
How  long  had  Carl  been  back  on  the  Mis- 
souri Pacific  track  after  stepping  back  on  it 
before  the  train  hit  him?  A.  Just  about 
two  minutes.  Q,  In  which  direction  was  be 
going.  A.  West  Q.  Now,  were  you  talking 
to  him  Just  before  he  was  struck?  A.  Xes, 
sir.  Q.  What  did  you  say?  A.  I  said,  "Good- 
bye, Charlie,"  and  he  turned  around,  and 
said,  "Good-bye,"  and  papa  asked  him  if  he 
was  going  home,  and  he  said  "Tes."  Q.  And 
then  what  happened?  A.  It  struck  him.' 
Emphasis  Is  glvoQ  to  the  qnestitm  of  two 
minutes.  They  urge  that  if  he  had  been 
there  two  minutes,  the  servants  of  defendant 
bad  opportunity  to  discover  him  and  give 
him  warning.  This  statement  of  the  little 
boy  George  Kumpf  should  be  closely  scruti- 
nized. His  age  and  parentage  should  not  be 
forgotten.  He  had  Just  been  describing  the 
course  of  the  party  from  the  little  fish  pond 
to  the  death  of  his  little  playmate.  He 
speaks  here  of  bidding  little  Carl  good-bye. 
In  that  he  evidently  referred  to  the  time 
they  separated,  Just  before  Carl  started 
across  for  home — ^Just  before  he  started 
across  the  tracks. .  The  time  of  the  separa- 
tion and  the  accident  was  short.  In  our 
Judgment  he,  as  to  the  two  minutes,  was  re- 
ferring to  that  space  of  time  which  interven- 
ed between  the  parting  of  the  parties  and  the 
accident,  The  question  'Now,  were  you  talk- 
ing to  him  Just  before  he  was  strudc?"  and 
the  answer  'Yes,  sir,'  was  literally  true,  but 
taken  with  all  the  witness  has  detailed,  re- 
ferred to  the  first  and  in  our  Judgment  only, 
parting  and  separation  of  the  parties,  when 
they  all  told  Carl  good-bye.  So  considering 
it  there  is  no  force  in  the  contention  of 
plaintilFs. 

"I  am  of  opinion  that  there  is  no  redress 
for  this  unfortunate  accident  for  accident  I 
think  it  was.  So  viewing  the  evidence,  the 
cause  should  be  simply  reversed.  It  is  so 
ordered." 

Elijah  Robinson  and  M.  Ij.  Clardy,  for  ap- 
pellant Scarrltt,  Bcarritt  ft  Jones,  for  re- 
spondents. 
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PER  CURIAM.  The  opinion  of  GRAVES, 
J.,  In  division  la  adopted  aa  the  opinion  of 
tbe  court  in  banc.  All  concur,  except  LAMM, 
J.,  who  Is  of  <vlnlon  tbat  the  case  ahould 
be  reversed,  but  should  also  be  reoianded, 
rather  than  reversed  outrlKhL 


POTTER  V.  ST.  LOUIS  ft  S.  F.  R.  CO. 
(St.  Louis  Court  of  Appeals.    Missouri.    March 

8,  m».) 

1.  Death  (8  97*)  — Action  fob  WBOHorci, 
Death  — Ahouht  or  Reoovebt— Qunanon 

rOB  JXTBT. 

Rev.  St.  1899,  {  2864.  as  amended  by  Acts 
1005,  p.  1.36  (Ann.  St  1906,  p.  1637),  fixes  the 
amount  of  recovery  for  death  from  fault  or 
negligence  at  not  less  than  $2,0(X),  and  not  ez- 
ceedina  $10,000,  "in  the  discretion  of  tbe  jury," 
and  the  court  cannot  limit  the  recovery  to 
12.000. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  123 ;   Dec.  Dig.  t  97.*] 

2.  Tbiai.  (S  255*)— Coittboi,  of  Jdbt's  Di8- 

CBETIOIT  —  NeCESSITS'    OT    ASKING    FOB    IN- 

stbuction. 

It  is  incumbent  on  a  defendant  desiring  to 
have  the  discretion  of  the  jury  controlled  as  to 
the  measure  of  damages  to  ask  for  an  instruc- 
tion to  that  effect 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  «  640;   Dec.  Dig.  |  255.»] 

3.  Death  (8   14*)  —  Action  fob  Wbonofttl 
Death— Gbounds  op  Action. 

It  is  as  much  the  law  since,  as  before,  tbe 
amendment  of  Rev.  St  |  2864,  by  Acts  1005. 
p.  136  (Ann.  St  1906.  p.  1637),  fixing  recovery 
for  death  at  not  less  than  ¥2.000  nor  more  than 

? (10,000,  tbat  recovery  cannot  be  had  where  the 
njnry  was  not  the  result  of  unskillfulness,  neg- 
ligence, or  criminal  intent. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  16;   Dec.  Dig.  t  14.*] 

4.  Death  (§  99*)— Action  fob  Wbongful 
Death— ExcESSivENESS  of  Vebdict. 

A  verdict  of  $3,0(X)  for  the  death  of  a  com- 
mon laborer  who  was  the  sole  support  of  his 
wife,  and  three  children  is  not  excessive.    . 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  «  129 ;   Dec  Dig.  I  99.*] 

6.  Death   (S   75*)  — Action  fob  Wbonqfth. 

Death  —  Evioence    Showing    Cbiminal 

Cabelebsness. 

Evidence  in  an  action  for  wrongful  death 
ketd  to  show  such  negligence  as  to  closely  bor> 
der  on  criminal  carelessness. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  f  93;   Dec.  Dig.  {  75.»] 

6.  Railboads  (8  401  •)— Action  fob  Death  of 
Pebson   on   Tback— Instbuctions— "Obdi- 

HABT  CaBE." 

In  an  action  for  the  death  of  a  person  at  a 
station,  the  court  instructed  that,  though  dece- 
dent was  negligent,  defendant  was  liable  if  the 
train  employes  saw  decedent  who  was  unaware 
of  his  peril,  and  failed  to  nve  a  proper  wam- 
ins  by  a  signal  which  decedent  would  be  likely 
to  bear,  and,  such  signal  being  unheeded,  failed 
to  stop  tbe  train.  The  court  further  instructed 
that  U  decedent  was  struck  between  tbe  street 
crossing  and  the  depot  at  which  defendant's 
trains  made  regular  stops,  and  the  track  was  so 
that  a  pedestrian  could  have  been  seen  for  a  long 
distance  with  ordinary  care  and  diligence,  and 
was  frequently  used  at  such  point  by  pedestri- 
ans, and  deceased,  while  walking  thereon,  be- 


came in  imminent  peril,  and  the  trainmen  be- 
came aware  thereof  m  time,  by  ordinary  care,  to 
have  stopped  the  tnUn  and  averted  tbe  injury, 
and  they  failed  to  use  such  care  and  stop  the 
train,  and  decedent  was  struck  and  killed,  the 
jury  must  find  for  plaintiff,  thongh  they  found 
that  decedent  was  negligent  and  that  by  ordi- 
naiy  care  was  meant  such  as  an  ordinarily  care- 
ful and  prudent  person  would  exercise  under 
tbe  same  or  similsr  circumstances.  Beld,  not  to 
conflict  with  an  Instruction  that  it  was  dece- 
dent's duty  to  look  both  ways  and  listen  for 
tbe  approach  of  trains,  and  if  at  any  time  be- 
fore he  was  injured  be  could,  either  by  looking 
or  listening,  have  known  of  the  train's  approach 
in  time  to  get  off  and  avoid  the  accident,  plain- 
tiff was  not  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1387-1390;    Dec  Dig.  |  401.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5029-5042;    vol  8,  pp.  7739,  7740.] 

7.  Railboads  (8  401*)- Action  fob  Death 
or  Pebson  on  Tback — Inbtbuctions. 

In  an  action  for  the  death  of  a  person  kill- 
ed by  an  incoming  train  as  he  was  walking 
along  the  track  toward  a  country  station  in  the 
usu^  way  of  reaching  It  from  a  nearby  cross- 
ing, an  instruction  which,  taken  literally,  requir- 
ed him  to  look  both  ways  at  once  and  listen 
while  he  was  walking  along,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1389;    Dec  Dig.  |  401.*] 

a  Appeal  and  Ebbob  (8  882*)— Invited  Bb- 

BOB— Rbqttestbd  Inbtbuction. 

A  party  cannot  invite  error  by  requesting 
an  erroneous  instruction  and  then  complain 
of  It 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  {  3602;  Dec.  Dig.  8  882.*] 

9.  Evidence  (3  492*)— Opinion  Evidence- 
Speed  OF  Tbain— Competency  of  Witness. 

If  a  witness  is  familiar  with  trains  and  ac- 
customed to  seeing  them  run,  he  need  not  be  an 
expert  to  testify  to  the  speed  of  a  train. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  i  2270 ;    Dec  Dig.  8  492.*] 

10.  Railboads  (8  397*)— Action  fob  Death 
OF  Person  on  Tback— Adiiibsibilitt  or 
Evidence. 

In  an  action  for  the  death  of  a  person  killed 
by  a  train,  the  testimony  of  a  passenger,  sit- 
ting in  the  rear  coach  at  the  time  of  the  acci- 
dent, tbat  she  felt  no  jar,  was  competent  in  de- 
termining the  truth  of  the  engineer's  testimony 
as  to  bis  having  applied  the  air  and  brought 
the  train  to  a  sudden  stop. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  8  13.^3 ;    Dec  Dig.  8  397.*] 

11.  Negligence  (8  8S*)— Contbibdtobt  Neg- 
ligence—As Pboximate  Cahse  of  Injubt. 

Though  a  person  by  his  own  negligence  ex- 
poses himself  to  tbe  risk  of  injury,  be  may  re- 
cover if  the  injury  is  more  immediately  caused 
by  defendant's  omission  to  avoid  the  injury. 

[Ed.  Note.— For  other  casps.  see  Negligence, 
Cent  Dig.  {  115;  Dec  Dig.  8  83.*] 

12.  Negligence  (8  83*)— Recovebt  Notwitb- 
8tanding  contbibdtobt  negligence. 

Plaintiff  should  recover,  notwithstanding 
his  own  negligence,  if  the  injury  was  more  im- 
mediately caused  by  defendant's  omission,  after 
having  such  notice  of  plaintiff's  danger  as  would 
put  a  prudent  man  on  bis  guard,  to  use  ordina- 
ry care  to  avoid  tbe  injury,  and  It  is  not  neces- 
sary that  defendant  should  actually  know  of 
the  danger,  but  it  Is  sufficient  if  be  has  sufB- 
dent  notice  to  put  a  prudent  man  on  tbe  alert 
[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  8  115 ;    Dec.  Dig.  8  83.*] 
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13.  Raiiaoads  (§  387*)— KiLLiHo  Pebson  on 

TBAOK— CORTBIBUTOKT  '  NlGLIGENOB— PROX- 
IMATE Cause  of  Injust. 

If,  by  ordinaiT  care,  an  engineer  could  hare 
seen  a  person  on  the  track  In  time  to  have  saved 
his  life  by  such  care,  his  negligence,  and  not 
that  of  the  person  killed,  is  the  direct,  immedi- 
ate, proximate  canse  of  the  injury,  and  plaintiff 
in  such  case  may  recover. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1296;   Dec.  Dig.  i  387.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Henry  C.  Riley,  Judge. 

Action  by  Mattie  Potter  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
£^rom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Action  by  respondent,  plaintiff  below, 
against  the  defendant  railway  company,  ap- 
pellant, to  recover  damages  for  the  death  of 
ber  husband,  which  took  place  at  Holland,  in 
Pemiscot  county,  on  the  22d  of  June,  1005. 
The  petition  Is  In  the  usual  form,  charging 
negligence  on  the  part  of  the  defendant,  and 
claiming  $10,000  damages.  The  answer,  after 
a  general  denial,  sets  up  contributory  negli- 
gence, to  which  a  general  denial  was  filed  by 
way  of  reply.  From  the  evidence  in  the  case 
it  appears  that  the  deceased,  Jonathan  Pot- 
ter, was  a  man  about  74  years  old,  a  tall,  slen- 
der man,  walked  stoop-shouldered  and  in  rath- 
er a  tottering  manner,  pften  using  a  cane ;  had 
been  crippled  some  years  before  by  an  acci- 
dent, which  he  met  with  while  employed  In  a 
sawmill,  and  was  slightly  deaf.  His  occupa- 
tion was  that  of  an  ordinary  lat>orer  in  a 
country  town,  working  on  farms  and  at  dif- 
ferent jobs,  and  it  was  developed  by  the  de- 
fendant in  the  course  of  the  cross-examiha- 
tion  of  plaintiff  that  the  family  consisted  of 
Potter,  bis  wife,  and  three  children,  and  that 
he  made  most  of  the  living  for  the  family  by 
bis  own  labor.  On  the  day  of  the  accident, 
he  had  on  a  red  shirt  and  no  coat  The 
tracks  of  the  defendant's  road  run  through 
Holland  from  a  northeasterly  to  a  southwest- 
erly direction,  Holland  being  some  distance 
south  of  CaruthersvlUe,  and  being  a  tovm  of 
some  hundred  or  more  Inhabitants.  The  rail- 
road line  divides  the  residence  district  about 
equally.  It  being  to  the  east  and  west  of  the 
road.  Potter  resided  In  that  part  of  the  town 
to  the  east  of  the  road.  There  is  a  depot  at 
Holland,  the  platform  of  which  Is  about  200 
feet  long.  On  the  day  of  the  accident  the 
train  which  occasioned  It  was  coming  from 
the  north  toward  the  station,  at  about  6 
o'clock  In  the  afternoon,  about  on  time.  It 
had  been  raining  that  day,  and  tbe  rails  were 
slippery.  About  72  feet  north  of  the  north 
end  of  the  station  platform,  there  is  a  street 
crossing;  at  620  feet  north  of  the  end  of  the 
station  platform  is  a  country  road  crossing, 
and  190  feet  beyond  that  is  a  water  tank. 
The  plat  used  In  evidence  by  defendant  places 
the  water  tank  820  feet  beyond  the  north  end 
of  the  station  platform.    The  railroad  was 


In  good  condition,  laid  with  heavy  steel  rails, 
rock  ballasted,  and,  while  practically  stmight 
for  a  long  distance  south  of  the  station,  to  the 
north  It  was  on  a  slight  curve  to  the  west  as 
the  track  comes  from  the  north.  As  Is  usual, 
the  witnesses  differed  in  their  estimate  of 
distances.  The  defendant  put  in  evidence  a 
plat,  drawn  to  scale.  We  take  the  distances 
as  given  on  the  plat  ^Ith  this  difference,  that 
what  Is  called  the  "street  crossing,"  where 
Potter  entered  on  the  track.  Is  marked  "road 
crossing,'*  and  what  is  referred  to  as  road 
crossing,  meaning  the  country  road,  is  desig- 
nated "street  line."  Assuming  the  plat  is 
drawn  to  scale,  these  distances  used  by  us  are 
correct;  only  the  names  of  tbe  points  given 
on  the  plat  not  corresponding  to  the  testi- 
mony, and  In  designating  them  we  follow  tbe 
testimony.  The  track  was  in  plain  view  from 
the  country  road  crossing  certainly,  possibly 
from  tbe  tank,  clear  to  the  station.  There 
were  no  buildings  or  other  obstruction  near 
the  railroad  on  either  side  of  It  north  of  the 
depot  for  the  distance  of  about  a  quarter  of 
a  mile.  The  land  on  either  side  of  the  road 
is  level,  and,  where  the  road  passes  through 
the  town  from  the  street  crossing  to  tbe  plat- 
form or  depot,  it  is  low  and  wet  and  the 
trenches  or  borrow  pits  along  the  sides  are 
usually  filled  with  water.  Tbe  people  of  the 
town  had,  ever  since  tbe  construction  of  the 
road,  used  tbe  i>ortlon  between  the  tracks  ex- 
tending from  the  street  crossing  to  the  depot 
platform  as  a  footpath  In  going  to  and  from 
the  dei>ot  Potter  had  been  in  the  habit, 
when  around  town,  of  going  over  to  the  depot 
and  watching  tbe  arrival  of  the  trains,  and 
In  going  to  and  from  the  depot  had  always 
traveled  on  the  railroad  track  from  this  street 
crossing  to  the  depot  platform.  Tbe  people 
of  the  town  living  on  the  east  side  of  the 
railroad  used  the  track  In  like  manner.  On 
the  day  of  the  accident  Potter  left  his  house 
at  about  the  time  for  the  arrival  of  the 
southbound  train,  and  going  onto  the  track 
between  the  rails,  at  what  we  call  the  "street 
crossing,"  72  feet  north  of  the  north  end  of 
the  depot  platform,  was  walking  south  on  it 
toward  the  depot  platform.  There  Is  evi- 
dence to  tbe  effect  that  when  he  came  upon 
the  railroad  at  the  street  crossing  he  stopped 
and  looked  up  and  down  the  track,  and,  see- 
ing no  train,  started  down  tbe  track  to  the 
depot  platform.  He  walked  slowly  and  In  a 
stooping  position.  The  train  which  caused 
the  accident  was  a  passenger  train,  compris- 
ing the  engine,  tender,  and  three  coaches;  it 
was  equipped  with  air  brakes,  and  appears 
to  have  been  in  perfect  control  of  tbe  engi- 
neer. 

Giving  tbe  defendant  the  full  beneflk  of 
the  testimony  of  Its  main  witnesses,  we  fol- 
low that  of  the  fireman  and  engineer  in  de- 
scribing the  accident  The  fireman  was  in 
his  place  on  the  engine,  on  the  seat  box,  on 
the  left-hand  side — that  is,  on  the  east  side 
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of  the  train  as  It  was- running — and  as  Potter 
waa  struck  as  he  was  crossing  or  had  cross- 
ed to  the  right  or  west  rail,  the  boiler  and  the 
cab  on  the  front  of  the  locomotive  being  be- 
tween the  fireman  and  Potter,  the  fireman 
■ars  be  did  not  see  Potter  the  Instant  he  was 
stmck.  but  had  seen  him  Just  before.  He 
fnrther  testified  that  the  engineer  blew  the 
wUatle  as  quick  as  Potter  got  on  the  track,. 
and  tbat  the  bell  was  ringing.  After  the 
sounding  of  the  whistle  and  of  the  bell,  the 
fireman  testifies  that  he  did  nqt  observe  Pot- 
ter increase  his  gait  He  further  testified 
that  the  engineer  sounded  the  whistle  at  the 
signal  station  above  town  and  set  the  air. 
This  signal  station  appears,  according  to  the 
evidence,  to  have  been  about  at  the  road 
crossing,  or  between  that  and  the  water  tank. 
He  testified  that  at  that  time  the  train  was 
miming  at  about  35  or  40  miles  an  hour. 
After  the  engineer  whistled  for  the  station 
he  slowed  down.  The  curve  In  the  road  ap- 
pears to  be  about  where  this  water  tank  is, 
and  the  fireman  testified  that  after  the  en- 
gineer got  by  the  tank  he  released  the  air,  and 
after  be  had  released  It  applied  It  again  to 
the  brakes  at  the  road  crossing,  which,  he 
says,  "is  about  175  yards  north  of  the  de- 
pot." In  point  of  fact,  as  we  have  seen,  it  Is 
about  630  feet  or  210  yards  north  of  the  de- 
pot. After  the  engineer  applied  the  emergen- 
cy brake,  the  train  was  going  at  the  rate  of 
about  "5  or  6  miles  an  hour,"  said  this  wit- 
ness; that  was  before  the  emergency  brake 
had  been  applied.  On  cross-examination  the 
fireman  said  that  he  knew  where  the  public 
road  Is  north  of  the  station ;  did  not  appear 
to  know  where  the  street  crossing  Is;  that 
the  engineer  had  whistled  for  the  road ;  bad 
whistled  for  the  station  something  like  a  mile 
north  of  It,  and  then  north  of  the  public  road 
crossing  he  whistled  for  "the  red  board,"  as 
it  Is  called — ^that  Is,  the  signal  board  which 
controls  the  approach  of  trains  to  the  station 
and  which  Is  handled  from  the  station,  the 
red  or  white  face  being  turned  as  a  signal 
to  the  approaching  train.  When  the  engineer 
whistled  for  the  station  he  was  right  at  the 
public  road  crossing,  about  at  the  water  tank 
— between  the  tank  and  the  road  crossing, 
bat  "right  about  the  tank,"  said  the  witness. 
He  estimates  this  tank  as  located  about  40  or 
SO  yards  north  of  the  public  road  crossing. 
In  point  of  fact,  as  we  have  seen,  according 
to  the  measurement  on  the  plat,  it  Is  190  feet 
or  63^  yards  north  of  the  public  road  cross- 
ing, and  it  was  about  at  this  tank  that  the 
engineer  "whistled  for  the  red  board,"  and 
answered  it  by  sounding  the  whistle  again  to 
indicate  he  saw  and  understood.  This  point 
was  "about  200  yards  north  of  the  place 
where  Potter  was  struck  and  killed,"  said 
this  witness.  The  speed  of  the  train  had 
been  cut  down  for  the  station  before  the  train 
got  to  the  tank  and  curve,  and. then  the  en- 
gineer applied  his  air  brake  again,  but  the 
witness  does  not  know  whether  he  released 
or  put  it  on  afterwards,  but,  says  witness. 


"after  be  saw  he  was  going  to  strike  the  man 
he  put  It  on."  Does  not  know  exaetlyrwhere 
the  train  was  when  Potter  got  qn  the  track; 
Witness  saw  him,  but  doesn't  Iqiow  whether, 
the  engineer  saw  him.  "There  was  nothing 
to  keep  him  (the  engineer)  from  seeing  Pot- 
ter, although  the  engineer  would  not  have  as 
plain  a  view  of  him  getting  on  the  track  aa 
I  did,  because  Potter  got  onto  the  track  on 
my  side,"  and  then  he  was  Immediately  In 
front  of  both  of  them — that  is,  of  both  the 
engineer  and  fireman.  Noticed  that  Potter 
was  a  tall  man,  walked  in  a  stooped  position, 
and  was  gray-headed.  Asked  if  he  could  tell 
how  far  they  were  from  Potter  when  he  first 
saw  him,  said  he  did  not  think  It  was  as 
much  as  half  a  mile ;  "you  can't  see  that  far 
from  the  depot"  That  Is  to  say,  the  curve 
occurs  within  about  a  quarter  of  a  mile  of 
the  end  of  the  depot;  from  the  water  tank 
or  from  the  public  road  crossing,  it  appears 
to  straighten  out  (In  the  plat  furnished  ua 
by  defendant,  however,  this  curve  is  so  slight 
as  to  be  hardly  noticeable.)  Doesn't  think  be 
said  anything  to  the  engineer  about  seeing 
Potter  on  the  track.  After  Potter  passed  out 
of  his  sight — that  Is,  after  Potter  had  got 
over  toward  the  right-hand  rail  and  was  out 
of  the  line  of  vision  of  the  fireman — he  ask- 
ed the  engineer  if  he  had  hit  him ;  asked  the 
engineer  that,  while  he  was  trying  to  stop  the 
train.  Thinlis  that  Potter  was  going  upon 
the  track — that  Is,  about  to  enter  upon  the 
track — ^when  the  engineer  called  for  the  "red 
board."  He  repeats  that  the  curve  In  the 
track  is  right  at  the  tank,  and  tbat  "you 
can't  see  the  depot  until  you  get  around  this 
curve."  Asked  If  he  saw  Potter  before  the 
engineer  did,  said  that  he  doesn't  Icnow 
whether  he  did  or  not,  but  he  thinks  that 
they  saw  him  about  the  same  time,  and  that 
when  he  saw  Potter  enter  on  the  track  the 
engine  was  running  Just  about  on  a  straight 
line,  where  the  track  was  straight  (This 
witness'  Idea  of  distance  was  very  confused. 
He  testified  that  to  the  best  of  his  judgment 
the  place  where  Potter  got  on  the  track  was 
15  or  18  feet  from  the  end  of  the  platform, 
and  at  that  time  the  pilot  of  the  engine  was 
about  50  yards  north  and  away  from  the  plat- 
form, and  that  it  was  then  that  the  engineer 
gave  the  signal  at  once  and  applied  the 
brakes,  and  that  the  bell  was  ringing.  The 
plat  In  evidence  contradicts  this,  and  there 
was  abundant  testimony  to  the  effect  that 
this  witness  was  In  error  in  his  estimate  of 
distances.) 

The  engineer  testified  that  at  the  time  of 
the  accident  he  was  at  the  right-hand  side 
of  the  locomotive,  tbe  locomotive  being 
beaded  south,  and  that  that  is  the  proper 
station  for  the  engineer;  could  not  say  "just 
to  the  dot"  how  far  Potter  was  from  him 
when  he  flrat  discovered  him  on  the  trade, 
but  should  judge  that  he  was  about  40  or 
50  steps.  Being  asked  if  he  had  seen  him 
before  that  time,  and,  If  not,  why  not  he 
said:     "When  you  are  going  into  Holland 
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Bonth  on  an  engine,  yoa  torn  round  a  cnrre 
right  there,  Juat  by  the  water  tank;  like, 
for  inatance,  tbla  la  the  track  now  here;  I 
am  on  this  aide  of  the  engine;  when  thia 
engine  atarta  out  here  I  am  looking  off  here; 
I  couldn't  look  around  there;  a  man  would 
have  to  have  a  twice  eye;  and  aa  the  engine 
makea  the  curve,  the  farther  ahe  currea  the 
farther  you  can  see  until  you  atrike  the 
straight"  The  curve  la  aa  you  are  going 
south,  bends  around  to  the  west  Saw  Pot- 
ter Juat  as  he  left  the  curve  and  struck  the 
road  crossing;  "Just  aa  I  lilt  the  edge  of  the 
road  crossing  is  when  I  aaw  him.  •  •  * 
He  couldn't  have  been  over  86  or  40  feet" 
Potter  waa  walking  right  down  the  track. 
Blew  the  whistle  at  him  and  reversed  the 
engine;  "whistled  at  him  until  about  the 
time  we  hit  him."  It  would  not  take  over 
a  second  to  blow  four  blasts  of  the  whistle. 
When  he  saw  Potter,  the  train  was  running 
about  15  milea  an  hour,  and  then  be  tried 
to  stop  it;  went  at  it  by  using  the  brakes. 
When  he  saw  the  engine  waa  not  going  to 
stop  with  the  brakes,  he  reversed  her,  that 
"is,  made  her  work  against  heraelf";  applied 
the  train  brake  and  the  air  brake,  the  train 
brake  being  operated  by  air  from  the  en- 
gine, as  la  also  the  engine  brake.  What  he 
means  to  call  the  other  brake,  he  says,  la 
"the  reverse  lever";  it  is  no  brake,  but  "it 
changea  the  motion  of  her  link  motion,  and 
when  she  is  backing  up  she  is  trying  to  back 
up  against  herself."  At  that  time,  when  he 
applied  the  brakes,  he  was  running  at  the 
rate  of  about  15  miles  an  hour  anyhow.  At 
the  rate  of  speed  he  was  running  he  could 
not  have  stopped  the  engine  after  discover^ 
ing  the  position  of  Potter,  "You  would  have 
done  pretty  well  if  you  would  have  stopped 
It  In  a  hundred  feet"  After  applying  the 
emergency  brake,  would  Judge  the  distance 
he  ran  waa  probably  100  feet  The  usual 
stopping  place  at  Holland  la  for  the  locomo- 
tive to  stop  ita  length  south  of  the  platform. 
Stopped  the  locomotive  this  time  about  two 
car  lengtha  sooner  than  the  usual  stopping 
place.  Supposes  the  coaches  are  30  or  36 
feet  long.  In  coming  toward  Holland  that 
day,  sounded  the  station  whistle  at  the  sta- 
tion whistle  crossing,  whwe  there  is  a 
whistling  board  located,  placed  there  so  that 
you  can  tell  when  you  are  coming  into  the 
station,  and  when  the  locomotive  reaches 
that  board  the  engineer  is  supposed  to  whis- 
tle for  the  station — to  give  one  loud  whistle. 
At  the  time  he  whistled  at  this  whistling 
station  the  train  waa  going  at  the  rate  of 
about  35  miles  an  hour.  When  they  whistled 
for  the  station  they  always  slowed  up  for 
^e  curve;  cut  speed  down  to  15  or  20  miles 
an  hour  aa  they  hit  the  curve,  and  check  up 
to  go  into  the  station,  "and  commence  mak- 
ing your  station  atop."  Did  that  on  this 
day.  When  he  whistled  for  the  station,  he 
ahut  off  ateam;  commenced  ualng  the  sta- 
tion atop  about  the  time  he  was  hitting  the 
edge  of  the  street,  Juat  aa  he  atarted  to  hit 


tiie  Btraight  track  aa  be  came  around  the 
corre,  and  that  la  where  be  saw  the  man, 
and  when  he  got  near  the  crosaing  (that  Is, 
the  street  crosaing)  he  threw  "it  all  on"; 
that  la,  threw  all  the  air  preaanre  on  (70 
pounds  In  this  caae)  and  reveraed  ttie  ea- 
gine.  Had  a  wet  rail  that  day,  and  that 
fact  made  a  little  difference  In  trying  to 
atop,  because  the  brakea  will  not  hold  like 
they  win  on  a  dry  rail;  would  make  the 
difference  of  about  a  car  length  In  running 
at  the  speed  they  were  going  at  that  time. 
When  he  first  sounded  the  whistle.  Potter 
was  between  the  rails,  walking  toward  the 
depot  "He  never  done  anything,  only  seem- 
ed to  keep  walking;  waa  kind  of  hngging 
the  right  rail  as  though  he  was  figuring  on 
getting  off  at  the  depot"  Thia  rail  that  he 
waa  getting  off  on  was  on  the  west  aide. 
When  the  locomotive  atrudi  him,  saya  tbe 
engineer,  "he  looked  to  me  Juat  aa  If  he  was 
figuring  on  going  to  step  from  the  rail. 
*  *  *  He  seemed  to  me  aa  though  be 
were  raising  up  his  right  foot  to  step  over 
the  rail  when  ahe  hit  him."  Was  walking 
at  a  very  slow  gait  Did  not  know  anything 
about  Potter's  age,  or  physical  condition,  or 
about  his  bearing;  would  think  be  was  some- 
where about  40  or  60  feet  from  Potter  when 
he  sounded  the  emergency  whistle.  Could 
not  possibly  have  atopped  the  engine  after 
he  discovered  the  position  of  Potter,  and 
could  not  have  discovered  his  position  on 
the  track  before  he  did,  because  he  (wit- 
ness) was  on  the  outside  of  the  curve  and 
could  not  see  on  a  straight  line^  (It  will 
be  observed  that  thia  is  directly  contrary  to 
the  testimony  of  the  fireman,  and  la  ratlre- 
ly  inconsistent  with  the  witneaa'  own  testi- 
mony, for  he  follows  It  with  the  statement 
when  asked  when  he  next  whistled,  that 
the  next  time  he  whistled  was  for  the  road 
crossing.  The  road  crossing  that  he  is  re- 
ferring to,  he  aaya,  la  50  or  60  feet  sonth  of 
tbe  signal  atatlon;  says  he  whistled  four 
times  for  the  crossing,  then  the  next  time 
he  whistled  waa  for  the  "red  board,"  he 
says,  and  when  he  had  passed  the  tank  he 
blew  four  whistles.  Asked  how  far  that  is 
south  of  the  road  crossing,  he  said  It  was 
possibly  15  or  20  feet,  maybe  20  feet  Thia 
la  contradicted  by  the  plat  which  shows 
that  the  tank  la  about  190  feet  north  of  the 
public  road  croasing,  and  located  on  the 
plat  of  the  defendant  aa  820  feet  north  of 
the  north  end  of  the  platform.)  The  next 
signal  he  gave,  he  says,  waa  when  he  an- 
swered the  board  when  they  gave  It  to  him; 
then  he  sounded  two  whlatiea;  that  was 
directly  after  the  other.  "All  you  can  see 
ahead  from  the  position  of  the  engineer  la 
atraigbt  ahead."  Looks  out  through  the 
front  window;  haa  a  aide  window  and  a 
front  window.  Until  they  got  on  a  atraigbt 
line,  could  not  see  any  distance  ahead;  aaw 
Potter  when  he  (the  enghieer)  got  on  the 
atraigbt  line  and  sounded  the  whiatle.  When 
he  Bounded  the  whiatle  the  train  waa  roa- 
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nlng  35  mUea  an  hour;  that  was  when  he 
whiatled  for  the  station  and  applied  the  air 
and  slowed  down  to  about  15  or  20  miles. 
They  could  slow  the  train  down  to  that  rate 
of  speed  without  Jarring  the  train  too  much 
In  abont  80  yards  of  run.  In  making  the 
regular  stop  at  Holland  without  an  emer- 
gency, would  make  the  same  application 
that  he  did  coming  around  the  tank;  they 
all  did  that  around  a  curve,  cutting  it  down 
to  15  or  20  miles  an  hour.  On  cross-exami- 
nation he  stated  that  the  lighter  a  train  is 
the  harder  it  Is  to  stop  it  His  engine  was 
In  flrst-class  shape  and  condition,  and  had 
all  modem  appliances.  Did  not  see  Potter 
ontU  his  engine  got  to  the  street  crossing, 
then  applied  the  air;  threw  on  the  whole 
70  pounds  of  It;  if  the  train  had  been  run- 
ning 5  or  6  miles  an  hour,  possibly  could 
have  stopped  it,  with  all  the  pressure  turn- 
ed on,  in  60  or  00  feet.  It  was  not  raining 
at  time  of  accident,  but  It  had  been  raining 
all  day,  Jnst  a  sort  of  a  spring  shower.  The 
Hzeet  crossing  where  the  locomotive  was 
when  he  first  saw  Potter,  he  should  say, 
was  over  40  or  50  feet  from  the  end  of  the 
platform,  and  that  Is  where  he  applied  the 
air  ivessnre  for  the  first  time;  had  not  seen 
Potter  nntil  Just  as  the  engine  came  by  or 
onto  the  street  The  engine  was  "right 
there  by  the  street"  when  he  saw  Potter; 
had  applied  the  air  In  coming  around  the 
cnrre  to  check  for  the  curve;  whistled  all 
the  signals  at  the  crossings;  bad  passed  all 
the  crossings  when  he  whistled  the  danger 
signal;  endeavored  to  stop  the  train  before 
he  whistled;  endeavored  to  stop  the  train 
on  the  street  crossing;  saw  Potter  first  when 
he  (witness)  got  to  the  street  crossing;  rif^t 
then  and  there  endeavored  to  stop  his  train, 
and  was  then  40  or  SO  feet  north  of  the  end 
of  the  depot  platform  where  Potter  was 
hurt  When  he  sounded  the  danger  whistle 
was  crossing  the  street  uul  when  the  whis- 
tle stopped  was  witlUn  2  or  8  feet  of  Pot- 
ter. In  coming  Into  the  town  that  time,  had 
whistled  16  or  18  times,  but  not  at  Pottor. 
Witness  was  on  the  west  side  of  his  train; 
that  is,  the  right  side  of  the  locomotive  In 
running  south,  on  the  right-hand  side.  Dur- 
ing the  time  he  was  coming  from  a  mile 
north  of  town  to  the  depot  was  sitting  on 
the  right  side  of  the  locomotive  in  his  usual 
place,  with  a  window  on  his  right  hand  and 
a  window  in  front;  could  see  to  the  right 
and  In  front;  looked  through  the  front  win- 
dow while  approaching  Holland;  when  ap- 
proaching the  water  tank  looked  toward  the 
water  tank,  looking  out  at  the  right-hand 
aide;  when  he  reached  the  road  crossing 
was  lo<Alng  out  in  front  and,  looking  out 
that  way,  "you  would  be  looking  out  be- 
hind the  depot"  When  he  signaled  for  the 
"red  board,"  had  not  got  to  the  road  cross- 
ing. The  "red  board"  stands  right  square 
in  front 'of  Hie  depot  over  the  platform; 
doesn't  reach  to  the  track;  it  is  a  lltUe  to 
the  west  of  the  track  as  yon  go  south,  and 


when  he  whistled  for  that  he  was  north  of. 
the  public  road  crossing;  saw  this  "red 
board"  by  leaning  out  of  his  cab.  When 
he  looked  for  the  "red  board"  was  looking 
for  anything  else  that  might  be  In  front; 
when  he  looked  out  for  this  "red  board" 
was  north  of  the  public  road  crossing.  Just 
about  at  the  public  road  crossing,  and  that 
Is  the  time  when  he  saw  Potter;  Just  as  he 
(witness)  was  crossing  the  road  crossing, 
and  when  he  whistled,  looking  out  to  see 
the  signboard  he  saw  Potter;  doesn't  know 
how  far  the  public  road  crossing  Is  north  of 
the  street  crossing.  Had  the  distance  from 
the  public  road  crossing  north  of  the  depot 
down  to  the  place  where  Potter  was  killed 
in  which  to  check  his  train.  At  the  rate  he 
was  running  could  have  stopped  the  train 
in  100  feet  Asked  by  a  Juror  if,  at  the 
speed  he  was  running  when  he  reversed  the 
engine  and  put  on  the  air.  It  would  throw 
passengers  out  of  their  seats  or  Jar  the  train, 
answered,  that  "they  ought  to  all  know  It; 
that  when  you  use  the  emergency  brake  It 
goes  like  in  a  collision,  the  train  rebotmds"; 
that  is,  when  it  comes  to  a  stop  it  will  surge 
back  and  forward  two  or  three  times.  On 
redirect  examination  the  engineer  stated  that 
when  he  whistled  for  the  "red  board"  the 
engine  was  coming  right  up  to  the  road 
crossing  farthest  north,  and  that  right  then, 
when  he  looked  out  to  see  the  "red  board" 
and  whistle  for  it  that  that  is  when  be  saw 
Potter,  and  that  he  then  went  to  trying  to 
stop,  right  then,  and  then  is  when  he  threw 
the  air  on;  and  he  repeats  that  he  "guesses" 
he  was  40  or  60  feet  north  of  the  north  end 
of  the  platform,  and  that  that  was  where 
he  whistled  for  the  "red  board."  Asked  if 
he  could  not  give  the  distance,  he  said  that 
if  he  knew  what  the  distance  of  the  crossing 
was  he  could  tell,  but  that  he  didn't  know 
the  distance  of  the  crossing;  did  not  mean 
the  crossing  north  of  the  platform,  but 
meant  the  one  above  that;  and  then  it  was, 
while  there,  that  he  looked  out  and  saw  the 
"red  board"  and  saw  Potter  on  the  track, 
and  that  Just  as  he  looked  for  the  "red 
board"  he  saw  Potter,  and  threw  the  air  on 
and  commenced  whistling  right  there.  (It 
might  be  said  here  that  this  testimony  of 
the  engineer  is  flatly  contradicted  by  the 
fireman,  as  well  as  by  other  witnesses,  who 
saw  the  approach  of  the  train,  and  Is  in- 
consistent and  irreconcilable  with  the  phys- 
ical facts  of  the  case  as  disclosed  by  the 
plat  In  evidence.)  Continuing,  this  witness 
said  that  he  stopped  the  engine  right  In 
front  of  the  little  office  In  the  depot  When 
he  saw  the  "red  board,"  be  had  passed  out 
of  the  curve.  "Ton  cannot  see  the  red  board 
at  all  until  you  do  that"  On  being  recalled, 
the  engineer  repeated  his  statement  that  he 
saw  Mr.  Potter  on  the  track  at  the  time  he 
looked  for  the  "red  board"  and  while  he 
was  looking  out  at  the  side  window.  When 
he  looked  for  the  "red  board,"  to  see  if  it 
bad  been  turned,  he  saw  Potter  on  the  track. 
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but  he  (witness)  was  near  the  depot,  down 
to  the  crossing;  sajs  he  expects  he  was  100 
feet  or  more  from  his  usual  stopping  place 
when  he  looked  to  see  if  the  "red  board" 
was  turned  in  answer  to  his  signal,  and 
was  then  about  60  or  70  feet  north  of  the 
north  end  of  the  platform,  and  was  then 
turning  on  the  air;  was  setting  the  air 
brakes  when  he  saw  the  "red  board."  On 
cross-examination,  he  said  that  he  called  for 
the  "red  board"  under  the  company's  rules, 
because  he  wanted  them  to  turn  on  the 
white  side  as  a  signal  that  he  could  go 
ahead.  Prior  to  the  time  he  called  for  the 
"red  board"  he  had  not  released  the  air 
theretofore  applied  for  checking  down  the 
train  for  the  regular  stop;  does  not  know 
what  the  crossings  are  called;  there  were 
two— one  at  the  tank  and  one  near  the  de- 
pot, between  that  and  the  depot;  "didn't 
know  which  you  call  them.  I  was  at  the 
one  nearest  the  depot" 

The  foregoing  Is  the  account  given  by  the 
engineer  and  fireman  of  the  train  as  to  the 
coming  of  the  train  and  the  accident  as  they 
saw  it.  As  against  this  testimony  for  the 
defendant,  and  as  an  example  of  the  testi- 
mony of  the  plaintUT,  the  incident  is  describ- 
ed about  in  this  way,  following  the  testi- 
mony of  one  who  was  an  eyewitness.  This 
witness  was  on  the  platform,  about  one-third 
of  the  way  between  the  depot  building  and  the 
north  end  of  the  platform,  the  platform  be- 
ing 200  feet  long.  Mr., Potter  entered  upon 
the  railroad  track  at  'the  street  crossing, 
and  started  toward  the  depot.  He  first  start- 
ed down  through  the  middle  of  the  track, 
and  afterwards  turned  toward  the  west; 
that  is,  toward  the  side  on  which  the  depot 
platform  is  located.  The  east  edge  of  the 
platform  Is  Just  clear  of  the  ends  of  the  ties; 
there  is  about  a  step  from  the  end  of  the  ties 
to  the  first  step  of  the  platform.  Potter 
walked  very  slowly;  didn't  appear  to  be 
able  to  walk  very  fast  When  he  got  on  the 
track,  the  train  was  Just  coming  in  sight  of 
those  at  the  depot  Potter  raised  his  head 
when  he  came  on  the  track;  was  coming 
with  his  head  drooped  down  very  low.  When 
he  got  on  the  track,  he  raised  his  head  up, 
"like  he  was  looking  over  the  town,"  and 
threw  his  head  around  before  he  turned  to 
walk  down  the  track,  and  then  dropped  his 
head  on  bis  breast  and  did  not  look  back 
again.  The  first  time  that  the  train  whistled 
was  for  the  station,  and  it  was  then  about 
half  a  mile  from  the  station.  The  first 
whistle  is  sounded  when  it  comes  in  sight  of 
the  station,  then  it  whistles  for  the  crossing 
north  of  town,  which  is  close  to  the  tank, 
and  then  whistles  for  the  station,  and  then 
it  usually  calls  for  the  signal — that  is,  gives 
four  short  whistles — and  after  they  come  in 
sight  of  the  depot  they  usually  answer  the 
signal,  which  tells  whether  or  not  they  shall 
stop  for  orders.  This  whistie  is  two  blasts, 
and  this  Is  the  one  that  Is  given  about  half 
a  mile  north  of  Holland.    Four  whistles  were 


for  the  crossing,  one  for  the  station,  a  long 
whistle,  the  four  whistles  for  the  crossing. 
They  whistle  for  the  station,  and  right  after 
that  they  whistle  for  the  road  crossing. 
When  they  blow  the  whistle  for  the  board — 
that  is,  for  signal  orders — sounding  fonr 
whistles,  they  are  about  a  quarter  of  a  mile 
north  of  the  depot;  by  the  time  they  are 
through  with  the  four  short  whistles  they 
are  getting  in  where  they  could  see  the 
board  from  the  depot  and  they  answer  that 
board  with  two  short  whistles  immediately 
after  the  four  whistles.  Tlie  last  whistles 
we're  sounded  about  the  time  that  Potter 
came  onto  the  track,  and  they  were  sounded 
when  the  train  was  about  a  quarter  of  a 
mile  above  the  town.  The  four  whistles  are 
sounded  fast  then  there  is  a  short  interval, 
and  they  answer  the  board  with  two  more; 
in  the  intervening  time  the  train  has  ran 
some  little  distance.  They  also  had  whistled 
for  the  road  crossing  north  of  the  depot 
which  is  about  half  a  mile  north  of  town. 
They  did  not  whistle  for  the  street  crossing. 
At  the  time  the  train  was  at  the  street 
crossing,  Potter  was  walking  down  the  track. 
There  was  nothing  to  have  prevented  people 
on  the  engine  or  in  the  engine  cab  from  see- 
ing him.  They  could  easily  see  the  signal 
board.  There  was  no  reason  why  they  could 
not  see  a  man  on  the  track.  Potter  being  be- 
tween them  and  this  signal  board,  which  lat- 
ter is  up  In  the  air,  and  Potter  walking  on 
the  track  between  the  depot  and  the  train. 
The  whistle  was  not  sounded  between  the 
road  crossing  north  of  town  and  the  street 
crossing  Just  north  of  the  depot  The  next 
time  the  whistle  was  sounded  after  blowing 
for  the  road  crossing  was  Just  about  the 
time  they  hit  Potter;  sounded  possibly  40 
feet  north  of  the  platform,  and  at  that  time 
Potter  was  between  the  engine  and  the  plat- 
form, and  they  whistled  when  about  40  feet 
north  of  the  platform.  At  most  they  were 
40  feet  from  Potter  at  the  time  they  whistled. 
They  were  already  at  the  street  crossing 
when  they  whistled,  and  not  over  SO  or  40 
feet  from  )t,  and  then  sounded  something 
like  three  or  four  whistles.  The  time  be- 
tween the  blowing  of  this  whistle  and  strik- 
ing Potter  was  very  short;  it  could  hardly 
t)e  counted  In  seconds;  it  was  hardly  more 
than  one  second.  At  the  time  these  three 
short  whistles  were  sounded  Potter  was  on 
the  track — ^that  Is,  was  on  the  ends  of  the 
ties — and  while  the  third  or  fourth  blast 
was  being  sounded,  the  blasts  being  sounded 
very  rapidly,  the  train  hit  him.  "Of  course, 
these  blasts  were  sounded  very  fast"  said 
witness,  "came  short  and  fast  and  there  were 
three  or  four  of  them."  When  these  were 
sounded  Potter  was  on  the  ends  of  the  ties, 
preparing  to  step  outside  of  the  rails;  was 
stepping  from  the  ends  of  the  ties  to  the 
platform.  The  pilot  beam,  as  it  Is  called,  the 
heavy  beam  on  the  front  of  the  locomotive, 
is  what  hit  him.    It  struck  him  in  the  small 
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of  the  back,  knocked  him  sometbing  like  sev- 
en or  eight  feet  upon  the  platform,  threw  blm 
np  across  the  platform,  and  he  went  some 
six,  seven,  or  eight  feet,  and  fell  back  off  of 
the  platform  between  the  track  and  the  plat- 
form. It  was  done  so  qnlckly  that  witness 
could  hardly  tell  how  it  was  done.  Potter 
seemed  to  light  on  his  face;  it  threw  him  on 
Us  stomach  and  face,  and  when  "be  lit,  he 
lit  rolling,  went  right  over."  He  was  on  the 
end  of  the  ties  when  these  last  whistles  or 
blasts  were  sounding,  walking  toward  the 
platform  steps,  evidently  to  get  upon  the  plat- 
form. Witness  did  not  notice  any  attempt 
to  stop  the  train  before  It  hit  Potter.  There 
was  no  more  than  the  usual  checking  up  of 
the  train  as  It  enters  the  station.  Had 
measured  the  distance  that  the  train  ran  aft- 
er it  struck  Potter,  and  It  was  something  like 
190  feet  from  where  the  front  end  of  it  hit 
him  to  where  it  stopped.  They  commenced 
checking  as  they  came  around  the  curve,  up 
some  200  yards  north  of  the  d^wt  At  the 
time  the  three  or  four  short  blasts  were  giv- 
en, and  Immediately  before,  Potter  was 
struck,  to  the  best  judgment  of  the  witness, 
the  train  was  going  at  a  rate  of  5  or  6  miles 
an  hour.  If  the  wheels  of  the  engine  were 
reversed,  witness  said,  he  did  not  notice  it, 
although  he  was  looking  at  the  train.  Th^ 
did  not  stop  the  engine  before  they  bit 
Potter.  The  roadway  or  track  curves  slight- 
ly, bnt  there  were  no  obstructions  on  the 
curve  or  by  reason  of  the  curve  to  prevent 
any  one  on  the  engine  seeing  a  man  along 
the  track  when  the  observer  was  as  high  up 
as  the  engineer  is  in  the  cab,  and  nothing 
to  prevent  a  man  in  the  engine  cab  from  see- 
ing between  the  road  crossing  and  the  street 
crossing,  that  man  being  in  the  cab  of  the 
engine.  "A  man  can  stand  anywhere  along 
in  the  curve  and  see  to  the  depot" 

Without  going  further  into  the  testimony 
than  as  above,  it  Is  sufficient  to  say  that, 
as  is  usual  in  cases  of  this  kind,  there  was 
more  or  less  contradiction  between  the  sever- 
al witnesses  as  to  the  speed  of  the  train,  and 
exactly  where  It  stopped,  and  as  to  the  num- 
ber of  times  the  engineer  had  blown  the 
whistle,  where  he  had  blown  it,  as  to  the  ring- 
ing of  the  bell,  and  also  as  to  the  possibility 
of  the  engineer  having  stopped  the  train  be- 
fore, he  seeing  the  imminent  peril  of  the  de- 
ceased. We  think  the  synopsis  we  have 
(fixen  as  above  fairly  presents  both  sides. 

At  the  Instance  of  the  plaintiff  the  court 
gave  4  Instructions,  and  out  of  18  which  were 
asked  by  the  defendant  it  gave  16,  also  refus- 
ing an  instruction  In  the  nature  of  a  demur- 
rer to  all  the  evidence.  The  two  Instructions 
refused  were,  first,  that  under  the  pleadings 
and  evidence  In  the  case,  if  the  Jury  find 
the  Issues  for  plaintiff,  they  cannot  assess 
her  damages  at  more  than  the  sum  of  |2,- 
000.  The  second  instruction  refused  was  to 
the  effect  that  although  the  Jury  may  be- 
lieve from  the  evidence  that  persons  were  In 
the  habit   of  walking   along   the   railroad 


track  from  the  road  crossing  to  the  station 
platform,  this  did  not  under  the  facts  in  the 
.  case,  Impose  upon  the  engineer  any  duty  to 
exercise  reasonable  care  and  be  on  the  look- 
out for  persons  on  the  track  at  that  point 
and  that  if  they  found  from  the  evidence 
that  after  the  engineer  discovered  the  de> 
ceased  was  in  a  perilous  position  he  had 
warned  him  by  sounding  the  whistle  or  ring- 
ing the  bell,  or  by  both,  and  used  all  means 
to  stop  the  train  consistent  with  the  safety 
of  himself  and  the  train,  but  could  not  do  so 
In  time  to  avoid  Injuring  him,  they  should 
find  for  the  defendant  When  we  enter  upon 
the  discussion  of  the  case,  we  will  take  up 
the  instructions  given,  on  which  error  is  as- 
signed, as  far  as  is  necessary  to  understand 
the  case.  The  Jury  returned  a  verdict  in 
favor  of  plaintiff  for  |3,000.  After  the  in- 
terposition of  a  motion  for  new  trial,  which 
was  overruled,  an  appeal  was  taken  to  this 
court  by  the  defendant  exceptions  being  duly 
saved  to  the  action  of  the  court  in  giving  and 
refusing  instructions  and  overruling  the  mo- 
tion for  new  trial. 

Wm.  F.  Evans  and  Moses  Whybark,  for  ap- 
pellant   Ward  &  Collins,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  The  principal  errors  relied  upon 
for  a  reversal  of  the  case,  in  the  very  earnest 
argument  which  was  made  before  the  court 
by  one  of  the  able  counsel  for  the  defendant 
and  which  have  been  elaborately  briefed, 
are  the  refusal  of  the  court  to  direct  a  ver- 
dict in  favor  of  the  defendant  at  the  conclu- 
sion of  the  case,  and  to  giving  the  defendant's 
fourth  instruction,  after  having  given  the 
first  and  second  Instructions  at  the  instance 
of  plaintiff;  it  being  claimed  that  the  first 
and  second  Instructions  given  at  the  instance 
of  plaintiff  are  in  conflict  with  the  fourth 
Instruction  given  at  the  Instance  of  defend- 
ant It  Is  claimed  that  these  are  reversible 
errors. 

The  first  instruction  refused,  in  which  the 
court  was  asked  to  Instruct  the  Jury  that  if 
they  found  for  plaintiff  they  could  not  assess 
her  damages  at  more  than  the  sum  of  $2,000, 
is  contended  for  on  the  ground  that  there 
was  no  evidence  of  wantonness  or  aggrava- 
tion, but  that  all  of  the  clrcimistances  were 
mitigating,  and  that  the  Jniy,  in  cases  of  that 
kind,  must  consider  the  mitigating  circum- 
stances, and  cannot  in  their  own  discretion, 
and  in  the  absence  of  a  showing  of  aggrava- 
tion or  wantonness,  impose  anything  more 
than  the  minimum  penalty.  There  are  two 
objections  to  this  argument  In  the  first 
place  the  statute  Itself  (Acts  1905,  p.  136 
[Ann.  St  1906.  p.  1037])  fixes  the  penalty  for 
cases  In  which  death  results  from  the  fault 
or  negligence  of  the  defendant  at  the  sum  of 
not  less  than  $2,000  and  not  exceeding  $10,- 
000,  "in  the  discretion  of  the  Jury."  We  do 
not  think  that  this  changed  the  law  as  it  ex- 
isted before,  any  further  than  that  instead 
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of  a  fixed  Bom,  aa  provided  In  section  2884, 
Rev.  St  1899  (Ann.  St.  1906,  p.  1637),  before 
the  amendment,  tbe  sum  authorlaed  by  tbe 
amendment  la  a  sliding  or  Tarlable  one ;  tbat 
■am  left  to  the  discretion  of  tbe  Jnry,  and  the 
eourt  la  no  mote  vested  with  power,  by  this 
section,  to  fix  the  amount  at  $2,000  In  any 
case  than  It  Is  anthorlsed  to  snstaln  a  verdict 
for  an  amount  In  excess  of  $10,000.  Section 
2864,  aa  amended  In  1905,  remains  as  before. 
In  that  It  Imposes  a  penalty  on  one  coming 
within  its  provisions,  the  only  difTerence  be- 
ing that  the  penalty  Is  any  sum  In  the  dis- 
cretion of  the  jury,  within  the  limits  pro- 
Tided. 

In  the  next  place,  If  it  Is  the  law  that  the 
discretion  of  the  Jury,  in  the  matter  of  dam- 
ages, is  to  be  controlled  by  the  court  by  way 
of  instructlonB,  it  was  incumbent  on  the  de- 
fendant, if  it  desired  to  have  the  Jury  con- 
trolled in  the  exercise  of  its  discretion,  to 
have  asked  for  an  instruction  to  that  effect 
No  inatmctlon  as  to  the  measure  of  damage 
was  asked  by  defendant  other  than  this 
first  Instruction,  and  the  only  lnstructi<»i 
as  to  the  damages  asked  by  the  plaintiff, 
and  given  at  her  Instance,  was  the  fourth 
Instruction,  which  told  the  Jury  that  under 
the  law,  if  they  found  for  plaintiff,  their  ver- 
dict mnat  be  in  a  sum  not  less  than  $2,000 
and  not  more  than  $10,000. 

Our  Supreme  Court  has  determined  that 
where  a  party  has  neglected  to  ask  for  an  in- 
struction setting  out  tbe  proper  measure  of 
damages,  he  cannot  be  heard  to  complain  that 
the  Jnry  were  not  properly  directed  aa  to  the 
amount  or  measure.  Wh^er  y.  Bowles, 
163  Mo.  898,  loa  dt  400,  63  S.  W.  675;  Oeis- 
mann  v.  Missourl-Edlson  Electric  Co.,  178 
Mo.  654,  loc.  dt  679,  78  S.  W.  654.  The  in- 
struction as  to  the  measure  of  damages  with- 
in the  limits  not  having  been  asked,  the  pro- 
priety of  an  instruction  of  that  kind,  under 
tills  amendment  to  the  section,  is  not  before 
OS.  We  do  not  express  any  opinion  as  to 
whether  it  is  proper  for  tbe  court  under  tbe 
amendment  to  section  2864,  to  endeavor  to 
control  the  Jnry  as  to  the  amount  any  fur- 
ther than  that  they  are  to  be  kept  within 
the  limits  fixed  by  that  section  as  amended. 
It  is,  however,  as  much  the  law  since  the 
amendment  as  it  was  before,  that  it  is  a 
defense  to  the  recovery  of  any  amount  to 
prove  that  '^he  Injury  received  was  not  the 
result  of  nnskillfulnees,  negligence,  or  crim- 
inal intent"  The  act  of  1906  made  no  change 
In  this.  The  present  action  Is  under  section 
2864,  not  under  section  2866. 

Moreover,  If  we  are  at  liberty  to  inquire 
into  the  amount  of  the  award,  our  right  to  do 
which  we  are  neither  deciding  or  consider- 
ing for  the  reasons  before  given,  we  are  not 
at  all  impressed  with  the  argument  that  $8,- 
000  was  an  excessive  award,  assuming  that 
a  verdict  for  plaintiff  was  proper.  In  a  case 
of  this  kind,  and  under  the  testimony  in  It 
if  the  Jury  found  for  plaintiff,  before  tbe 
amendment  of  1806  to  sectlcm  2864,  she  would 


undoubtedly  have  lieen  entitled  to  $5,000  for 
the  death  of  her  husband.  In  this  case  the 
defendant  itself  teonght  oat  the  fact  that  the 
husband  was  iwactiGally  the  sole  support  of 
his  wife  and  three  children,  and  we  are  all 
of  the  opinion  that  the  defendant  has  no 
cause  wliatever  to  complain  of  the  amonnt 
of  this  verdict  A  careful  oonslderatiOD  of 
the  testimony  of  .the  engineer  and  firemen 
alone^  discarding  all  testimony  offered  by 
plaintiff,  in  our  Judgment  shows  such  negll- 
g«ice  as  to  closely  border  on  criminal  care- 
lessness. The  very  fact  that  an  old  man  was 
slowly  walking  along  the  track,  head  down, 
maldng  for  the  outer  rail,  obviously  uncon- 
scious of  the  approaching  danger,  ouj^t  to 
have  put  those  in  charge  of  the  train  on 
guard.  Indeed,  facts  in  this  case^  as  dis- 
closed by  all  the  testimony,  strike  us  as  one 
so  dose  to  the  borderland  of  criminal  reck- 
lessness as  to  suggest  a  doubt  whether  th«  re- 
sponsibility for  it  should  not  be  lifted  ttota 
the  defendant  and  placed  upon  those  respon- 
sible for  the  death  of  a  human  being.  Kln> 
len  V.  Met  St  By.  Co.  (Missonri  Snprone 
Court  December  23,  190S)  not  yet  offldally 
reported,  but  published  115  S.  W.  623. 

The  first  and  second  instructions  given  at 
the  instance  of  plaintiff  are  dalmed  to  l>e 
inconsistent  with  the  fourth  inatmctlon  giv- 
en at  the  instance  of  the  d^endant  To  fully 
appreciate  this  proposition,  it  will  be  neces- 
sary to  set  out  these  three  instmctiona  in 
full.  Nos.  1  and  2  given  at  the  instance  of 
plaintiff  are  as  follows : 

"(1)  The  court  Instructo  the  Jury  tliat  if 
yon  believe,  from  the  evidence,  that  the  en- 
gineer or  fireman,  or  other  employes  in 
charge  of  the  train  which  stnu^  the  deceas- 
ed, saw  the  deceased  on  the  track,  and  if 
you  further  believe  that  the  deceased  was 
unaware  of  his  peril,  and  was  proceeding 
along  tbe  railroad  trade  nnconsdous  of  the 
appioadiing  train,  then  it  was  the  duty  of 
such  engineer  or  fireman,  or  other  employes 
of  defendant,  so  observing  the  deceased,  to 
give  him  proper  warning  of  the  approadiing 
train,  and  it  was  his  duty  to  give  such  warn- 
ing by  such  a  signal  as  was  within  his  power 
as  could  be  likely  heard,  and  would  be  likely 
heard  by  any  person  possessing  in  an  ordi- 
nary degree  the  sense  of  hearing  in  the  posi- 
tion the  deceased  occupied.  And  if  such  sig- 
nal was  given  and  unheeded,  then  it  was 
the  duty  of  such  anploy6  to  stc^  said  train, 
provided  said  train  could  be  stopped  with 
safety  to  those  on  board  of  the  same;  and 
unless,  at  the  time  of  the  injury,  the  em- 
ployes of  the  defendant  in  charge  of  said 
train  used  the  means  at  their  command  to 
provide  for  the  safety  of  deceased,  after  they 
discovered  Ids  imminent  peril,  the  Jury  may 
find  a  verdict  for  the  plaintiff  in  this  case, 
altboogh  yon  may  believe  the  said  Jonathan 
Potter  was  guilty  of  negligence  in  being  up- 
on the  track  of  defendant  and  in  permitting 
himself  to  be  inattentive  to  the  danger  sur- 
rounding him. 
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"(S)  Hw  ooart  tutracta  the  Jury  that  If 
yon  bdieve  and  find,  from  the  evidence,  that 
Jonathan  Potter,  at  the  time  be  waa  killed, 
was  fb»  hnaband  of  the  plaintiff,  and  that 
this  mdt  was  brought  within  six  months  aft- 
er his  death,  and  iliaU  fnrther  find  from 
the  erldHioe  that  the  place  of  defendant's 
trade  where  the  deceased  waa  atmck  by  de- 
fendanf  B  train  was  in  the  town  of  Holland 
and  between  a  pnbllc  street  crossing  of  said 
railroad  track  and  defendant's  depot  and 
railroad  station,  at  which  all  of  defendant's 
passenger  trains  made  r^nlar  atops,  and 
that  the  track  at  the  time  was  in  sach  a 
condition  and  position  for  a  long  distance 
northeast  from  the  point  of  the  catastrophe 
that  a  person  walking  thereon  could  have 
beoi  seen  by  the  persons  in  charge  of  said 
train  by  the  use  of  ordinary  care  and  dili- 
gence, and  that  said  track  at  the  place  where 
Potter  was  kille4  and  northeast  up  said 
track  to  the  pnbllc  street  crossing,  from 
the  time  said  railroad  was  constructed,. and 
waa,  np  to  and  at  the  time  said  (Potter  was 
stmck  and  killed,  frequently  used  by  pe- 
destrians in  going  to  and  from  said  public 
street  crossing  and  the  depot  and  the  rail- 
way station  of  defendant;  and  that  said 
Jonathan  Potter,  while  walking  on  defend- 
ant's tradK,  became  in  Imminent  peril  of  be- 
ing stmA  by  defendant's  train,  and  defend- 
ant's onployfis  in  charge  of  said  train  be- 
came aware  of  his  peril  of  being  struck  in 
time  to  hare  enabled  them,  by  the  exercise 
of  ordinary  care,  to  have  stopped  said  train 
and  to  hare  averted  the  injury  to  deceased, 
and  they  failed  to  exeh:lse  such  care  and  stop 
said  train,  and  that  by  reason  of  snch  fail- 
ure to  exercise  such  ordinary  care  and  stop 
said  train,  and  that  by  reason  of  such  fail- 
ure to  exercise  such  ordinary  care  said 
train  was  not  stopped,  and  said  Potter  was 
stmck  and  killed  by  said  train — ^then  the 
Jury  must  find  tor  the  plaintiff,  though  yod 
may  find  that  the  deceased,  Jonathan  Potter, 
was  guilty  of  negligence  in  walking  on  de- 
fendant's track  at  the  time.  And  by  ordi- 
nary care  Is  meant  such  care  as  an  ordin- 
arily careful  and  prudent  person  would  exer- 
cise nnder  the  same  or  similar  drcumstan- 


The  fourth  instruction  given  at  the  In- 
stance of  the  defendant  is  as  follows:     • 

"(4)  The  court  further  instructs  you  that 
It  was  the  doty  of  Jonathan  Potter,  plain- 
tUTs  deceased  hnsband,  to  look  in  both  ways 
and  llstm  for  the  approach  of  the  trains  on 
the  railroad  track.  And  if,  at  any  time  be- 
fore he  was  injured,  he  could,  either  by  look- 
ing or  Ustoilng,  have  known  of  th^  approach 
of  the  train  in  time  to  have  got  off  of  the 
track  and  avoided  the  accident,  then  plain- 
tiff Is  not  entitled  to  recover  in  this  case, 
and  yonr  verdict  must  be  for  the  defendant'* 

It  is,  possibly,  necessary,  even  at  the  risk 
of  being  prolix,  in  passing  on  this  fourth  in- 
struction, to  notice  as  briefly  as  possible 
the  remaining  IS  Instructions,  which  were 


given  at  the  Instance  of  the  very  ludustrlons 
counsel  for  defendant 

The  first  instruction  told  the  Jury  that  the 
burthen  of  proof  in  the  case  devolved  oa 
plaintiff ;  that  she  must  establish  her  case  by 
the  preponderance  of  the  evidence,  and,  un- 
less she  had  done  so,  they  must  find  for  the 
defendant 

In  the  second  instruction  the  Jury  were 
told  that  the  fact  that  the  unfortunate  de- 
fendant was  a  corporation  should  make  no 
difference  in  their  consideration  of  the  case. 

The  third  instruction  told  the  Jury  that,  in 
determining  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  de- 
ceased, the  Jury  were  to  take  into  consider- 
ation all  the  facts  and  circumstances  detail- 
ed in  the  evidence,  the  interest  of  the  wit- 
nesses in  the  result,  the  means  that  they  had 
for  observing  the  transaction  as  to  which 
they  testified,  the  attention  they  were  pay- 
ing to  the  transaction,  and  their  capacity 
to  receive  correct  impressions. 

The  fifth  instruction  told  the  Jury  that, 
if  they  believed  that  the  deceased's  hearing 
was  impaired  at  the  time  of  the  injury,  it 
was  Improper  for  lilm  to  go  on  the  track 
and  walk  thereon  at  the  point  where  he  did, 
"without  first  ascertaining  whether  or  not 
any  train  waa  approaching;  and  If  you  be- 
lieve from  the  evidence  that  after  he  stepped 
on  the  track  the  engineer  sounded  the  whis- 
tle and  rang  the  bell,  or  did  either,  and 
thereupon  the  deceased  walked  as  though  he 
was  going  to  leave  the  track,  then  the  en- 
gineer was  Justified  in  believing  that  he  was 
leaving  the  same  and  would  go  to  a  place 
of  safety,  and  under  the  circumstances  the 
engineer  was  not  required  to  do  anything 
more  to  avoid  injuring  him,  even  though  yoa 
may  further  believe  from  the  evideooe  that 
the  deceased  had  not  entirely  got  off  tho 
track,  or,  if  he  got  off  the  track,  he  was 
not  far  enough  away  to  be  out  of  danger." 

The  sixth  Instruction  told  the  Jury  that 
if  they  found  that  the  deceased  resided  In 
the  town  of  Holland,  near  the  place  where 
he  was  injured,  was  familiar  with  the  trade 
at  that  point,  knew  that  trains  and  engines 
were  passing  daily  thereon  and  was  familiar 
with  the  time  which  the  train  which  struck 
him  would  arrive,  that  he  was  hard  of  bear- 
ing, "and  that  then  was  no  obstructions  for 
some  distance  before  he  reached  the  railroad 
track,  or  after  he  got  thereon,  to  prevent 
him  from  seeing  the  train  approaching,  if  he 
had  lo<dced  in  that  direction;  and  that  he 
walked  on  the  road  and  on  the  track  and 
got  In  the  way  of  the  train,  without  looking 
to  see  If  the  train  was  approaching";  and 
that  the  engineer  sounded  the  whistle  and 
rang  the  bell,  or  did  either,  and  that  per- 
sons called  on  him  to  get  out  of  the  way  of 
the  train,  and  that  he  moved  as  though  he 
was  going  to  leave  the  track  but  did  not  get 
off  of  the  track,  or  far  enough  away  to  avoid 
being  struck — ^they  should  find  for  the  de- 
fendant 
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The  seventh  Instruction  told  the  Jury  that 
the  engineer  In  charge  of  the  train  was  not 
required  to  make  an  effort  to  stop  the  train 
to  prevent  injuring  him  until  he  had  placed 
himself  in  Imminent  peril  on  the  track,  and 
if,  after  he  had  done  so,  it  was  too  late 
for  the  engineer  to  stop  in  time  to  avoid 
the  injury,  plaintiff  could  not  recover,  and 
that  no  rate  of  speed  in  running  the  train 
was  negligence  on  the  part  of  the  defendant 
under  the  Issues  in  the  case,  "however  fast 
the  same  may  have  been." 

The  eighth  instruction  told  the  Jury  that  the 
engineer  in  charge  of  the  train  owed  the  de- 
ceased only  that  degree  of  care  which  an 
ordinarily  careful  and  prudent  man,  engaged 
in  the  same  business,  would  have  exercised 
under  like  and  similar  drcumstances,  after 
he  discovered,  or  by  the  exercise  of  ordinary 
care  might  have  discovered,  the  perilous 
position  of  the  deceased  on  the  track,  and 
If  they  believed  that  the  engineer  exercised 
that  care  they  should  find  for  the  defendant 

The  ninth  instruction  told  the  Jury  that 
if  the  engineer  used  ordinary  care  in  the 
management  of  the  train,  and  as  soon  as  he 
saw  the  deceased  in  a  perilous  position  on 
the  track,  or  by  the  exercise  of  ordinary  care 
might  have  seen  that  he  was  in  a  perilous 
position,  he  used  such  care  and  caution  in 
stopping  the  train  to  avoid  the  injury  to 
the  deceased  as  a  person  of  ordinary  care 
and  prudence  would  have  exercised  under 
like  and  similar  circumstances,  they  should 
find  for  the  defendant 

The  tenth  instruction  told  the  Jury  that 
although  they  might  believe  from  the  evi- 
dence that  the  engineer  in  charge  of  the 
train  saw  Potter  on  the  track  in  time  to 
have  stopped  the  train  and  avoid  injuring 
him,  and  did  not  kno-^  Potter  was  hard  of 
hearing,  or  deaf,  or  infirm  In  body,  if  those 
were  facts,  still  the  engineer  had  a  right 
to  presume  that  Potter  would  at  once  step 
off  the  track  and  avoid  injury,  and  the  en- 
gineer was  not  required  to  stop  the  train 
until  he  discovered  that  Potter  was  in  a 
position  of  peril,  and  if,  after  discovering 
his  perilous  position,  he  warned  him  by 
Bounding  the  whistie  or  ringing  the  bell,  and 
used  all  means  to  stop  the  train  consistent 
with  the  safety  of  himself  and  the  train, 
but  could  not  do  so  in  time  to  avoid  Injuring 
him,  they  should  find  for  the  defendant 

The  eleventh  and  twelfth  instructions  re- 
peat ttiia  in  a  stronger  form.  If  possible. 
In  favor  of  defendant. 

The  thirteenth  Instruction  was  as  to  the 
weight  to  be  given  to  the  statements  of  two 
absent  witnesses  for  defendant,  the  Jury  be- 
ing told  that  they  were  to  consider  those 
statements  as  if  the  witnesses  had  been  pres- 
ent and  had  sworn  to  them. 

The  fourteenth  Instruction  told  the  Jury 
that  It  was  not  negligence  on  the  part  of  the 
employes  of  the  defendant  In  running  its 
train  at  the  place  where  Potter  was  killed  at 


a  high  rate  of  speed,  if  they  found  that  it 
was  running  at  a  high  rate  of  speed,  and  tliat 
they  could  not  find  a  verdict  for  plaintiff  on 
account  of  the  rate  of  speed  at  which  the 
train  was  running. 

The  fifteenth  instruction  told  the  Jury  tliat 
even  if  they  found  tliat  there  was  wate. 
alongside  of  the  railroad  dump,  or  that  the 
ground  was  muddy,  these  facts,  If  they  were 
found,  did  not  excuse  Potter  from  stepping 
off  the  track  and  out  of  the  way  of  the  train, 
if  it  was  necessary  for  his  safety. 

The  sixteenth  Instruction  told  the  Jury  that 
if  Potter  was  deaf,  or  his  hearing  was  defect- 
ive and  his  eyesight  impaired,  and  he  had 
bodily  infirmities  and  was  aged,  this  did  not 
excuse  him  in  going  upon  the  railroad  track 
(in  the  language  of  the  instruction,  "from  go- 
ing upon  the  railroad  track")  and  exposing 
himself  to  the  danger,  of  being  struck  by  the 
train,  but  that  the  law  under  such  circum- 
stances would  require  him  to  be  more  vig- 
ilant and  prompt  to  employ  all  his  faculties 
so  as  to  compensate  as  far  as  possible  for  his 
lacking  ones,  in  order  that  he  ml^t  protect 
himself  from  danger. 

We  are  unable  to  see  where  there  is  any 
real  confilct  between  the  fourth  instruction 
given  at  the  Instance  of  the  defendant  and 
the  first  and  second  given  at  the  instance  of 
the  plaintiff.  It  might  have  been,  with  a 
few  verbal  changes,  Incorporated  into  those 
Instructions,  without  varying  the  law  as  set 
out  in  those  Instructions,  although  rather  too 
harshly  as  against  the  plaintiff.  The  fourth 
instruction,  as  asked,  involves  a  physical  im- 
possibility, if  it  is  to  be  taken  literally.  It 
assumes  that  it  Is  possible  for  a  man,  walk- 
ing along  a  railroad  track,  or  for  that  mat- 
ter a  public  highway,  to  be  looking  both 
ways  at  once,  and  listening.  The  listening  is 
practicable — to  look  in  both  ways  at  once 
while  a  man  is  walking  along,  would  require 
a  change  in  the  human  anatomy.  Taken  lit- 
erally, the  Instruction  was  erroneous.  As  ap- 
plied to  the  facts  in  this  case,  It  was  errone- 
ous. It  was  an  error  of  defendant,  and  one 
cannot  invite  error  and  then  complain  of  that 
error.  Phelps  v.  City  of  Salisbury,  161  Mo. 
1,  loa  cit  14,  61  8.  W.  (582;  Wolfe  ▼.  Su- 
preme Lodge,  160  Mo.  675,  loc.  cit  686,  61  S. 
W.  687.  Over  and  above  this,  however.  If 
there  ever  was  a  case  in  which  a  defendant 
had  no  right  whatever  to  complain  of  the  ac- 
tion of  the  court  In  giving  instructions,  this 
is  one  of  them.  Every  proposition  that  by 
any  possible  theory  It  was  enUOed  to  have 
presented  to  the  Jury  was  covered  by  these 
Instructions,  and  that,  too,  defendant's  own 
view  of  the  law  as  applied  to  the  facts.  They 
are  so  radically  favorable  to  the  defendant 
that  we  refuse  to  go  on  record  as  indorsing 
them,  not  because  wrong  in  their  statements 
of  the  law,  but  because  entirely  too  favor- 
able to  defendant  under  the  facts  in  this 
case.  We  are  not  obliged  to  go  into  an  ex- 
amination of  them,   however,  any  further 
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than  we  have,  as  the  plaintiff,  with  all  this 
burthen  thrown  upon  her  by  these  instruc- 
tions, is  not  here*  complaining. 

Complaint  is  made  that  a  witness,  not 
shown  to  have  been  an  expert  as  to  speed, 
was  permitted  to  testify  as  to  the  speed  of 
the  train,  and  that  on  his  estimate  of  the 
speed  another  witness,  who  was  an  expert 
but  not  an  eyewitness  of  the  accident,  was, 
in  answer  to  a  hyirathetical  question,  allowed 
to  give  his  opinion  as  to  the  time  in  which  a 
train  going  at  that  rate  of  speed  could  have 
been  brought  to  a  stop.  It  is  not  necessary, 
to  qnalify  a  witness  to  testify  in  regard  to 
the  speed  of  a  train,  that  he  be  an  expert; 
if  he  iB  familiar  with  trains  and  accustomed 
to  seeing  them  run,  that  is  sufficient  Don- 
aldson T.  Railroad,  128  Mo.  App.  245,  loc.  cit 
247,  107  S.  W.  36.  That  was  shown  to  be  the 
case  with  the  witness  who  had  testified  to 
the  speed  at  which  this  train  was  going  when 
the  accident  occurred. 

Complaint  is  made  of  allowing  a  lady  pas- 
senger to  testify  that  she  felt  no  Jar  from 
any  sudden  stopping  of  this  train.  The  en- 
gineer himself  testified  that  the  application 
of  the  air  and  the  sudden  stopping  of  the 
train  would  have  resulted  in  as  sharp  a  Jar 
as  in  case  of  a  collision.  Surely  the  testi- 
mony of  a  lady  passenger,  sitting  in  the  rear 
coach  at  the  time  of  the  accident,  that  she 
had  felt  no  Jar,  was  competent  in  determin- 
ing the  fact  whether  or  not  the  engineer's  tes- 
timony was  tme  when  he  had  sworn  that  he 
did  apply  the  air  and  bring  the  train  to  a 
sadden  stop. 

Other  points  are  made  which  we  do  not 
consider  necessary  to  take  up.  None  of  them 
Involve  error  to  the  manifest  prejudice  and 
hurt  of  the  defendant.  On  careful  consider- 
ation of  the  facts  in  evidence,  of  the  rulings 
of  the  trial  Judge,  of  the  instructions  given, 
we  are  all  of  the  opinion  that  this  case 
comes  distinctly  within  the  decisions  of  this 
court  and  of  the  Supreme  Court  in  the  cases 
of  Klockenbrlnk  v.  Railroad,  81  Mo.  App. 
S51,  approved  in  the  same  case  by  the  Su- 
preme Court  in  172  Mo.  678,  72  S.  W.  900, 
and  of  the  case  of  Barrle  v.  Transit  Co.,  119 
Mo.  App.  88,  96  S.  W.  233.  The  doctrine 
adopted  and  announced  in  these  cases,  tak- 
en from  Shearman  and  Redfleld  on  the  law 
of  Negligence,  is  the  law  of  this  state.  We 
can  do  no  I>etter  than  to  quote  from  that  ac- 
cepted authority  this  language,  for  It  will 
bear  reiteration  in  cases  where  human  life 
has  been  lost :  "It  Is  now  perfectly  well  set- 
tled that  the  plaintiff  may  recover  damages 
for  an  injury  cansed  1^  the  defendant's  neg- 
ligence, notwithstanding  the  plaintiff's  own 
negligence  exposed  him  to  the  risk  of  in- 
Jury,  If  such  injury  was  more  Immediately 
caused  by  the  defendant's  omission,  after  be- 
coming aware  of  the  plaintifl's  danger,  to 


use  ordinary  care  for  the  purpose  of  avoid- 
ing Injury  to  him.  We  know  of  no  court  of 
last  resort  in  which  this  rule  is  any  longer 
disputed;  although  the  same  rule,  in  sub- 
stance, but  inaccurately  stated,  has  been 
made  the  subject  of  strenuous  controversy. 
But,  furthermore,  the  plaintiff  should  recov- 
er, notwithstanding  his  own  negligence  ex- 
posed him  to  the  risk  of  injury,  If  the  Injury 
of  which  he  complains  was  more  immediate^ 
ly  caused  by  the  omission  of  the  defendant, 
after  having  such  notice  of  the  plaintiff's 
danger  as  would  put  a  prudent  man  upon  his 
g^uard,  to  use  ordinary  care  for  the  purpose 
of  avoiding  such  Injury.  It  is  not  necessary 
that  the  defendant  should  actually  know  of 
the  danger  to  which  the  plaintiff  Is  exposed. 
It  is  enough  if,  having  sufficient  notice  to  put 
a  prudent  man  on  the  alert,  he  does  not  take 
such  precautions  as  a  prudent  man  would 
take  under  similar  notice.  This  rule  is  al- 
most universally  accepted."  Referring  to 
the  case  of  Davies  v.  Mann,  10  Mees.  &  W. 
646,  for  the  principle  underlying  the  rule, 
the  learned  commentators  continue:  "That 
principle  is  tliat  the  party  who  has  the  last 
opportunity  of  avoiding  accident  is  not  ex- 
cused by  the  negligence  of  any  one  else.  His 
negligence,  and  not  that  of  the  one  first  in 
fault,  is  the  sole  proximate  cause  of  the  in- 
jury." 1  Shearman  and  Redfleld,  Law  of 
Negligence  (6th  Ed.)  t  99,  top  pp.  163  and 
154. 

The  man  in  the  case  before  us  who  had 
the  last  chance  of  avoiding  the  danger,  the 
last  opportunity  of  avoiding  the  accident, 
cannot  be  excused  by  the  prior  negligence  of 
this  unfortunate  old  man  who  met  his  death. 
The  negligence  of  the  servant  and  employ^ 
of  the  defendant,  not  that  of  this  old  man, 
was  the  direct,  immediate,  proximate  cause 
of  the  Injury.  There  was  evidence  in  this 
case  tending  to  prove  that  by  the  exercise  of 
ordinary  care  the  engineer  could  have  seen 
the  deceased  on  the  track  In  time  to  have 
saved  his  life  by  the  exercise  of  ordinary 
care  thereafter,  and,  to  repeat,  in  such  cases, 
it  is  the  settled  law  in  this  state  that  the 
plaintiff  may  recover.  McQuade  v.  Suburban 
Ry.  Co.,  200  Mo.  150,  loc.  cit.  158,  98  S.  W. 
652,  and  cases  there  cited.  The  last  refer- 
ence to  the  Klockenbrlnk  Case  by  our  Su- 
preme Court  which  has  come  to  our  knowl- 
edge is  in  Zander  v.  Transit  Co.,  206  Mo.  445, 
loc.  cit  463,  103  S.  W.  1006,  where  it  is  cit- 
ed approvingly. 

We  hold  that  the  trial  court  was  entirely 
right  in  overruling  the  demurrer  Interposed 
by  the  defendant  at  the  close  of  the  case, 
and  that  the  verdict  is  a  righteous  verdict, 
under  the  facts  in  evidence,  and  the  action 
of  the  trial  court  In  refusing  to  set  that  ver- 
dict aside  and  grant  a  new  trial  is  correct 

Its  Judgment  is  affirmed.    All  concur. 
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HOBART-LBB  TIB  CO.  t.  8T0NB. 

(St  LaoU  Oonrt  of  Appeals.     Miiaonri.    Jan. 
as,  1900L    Reheaiing  Denl«d  Match 
28,  1900.) 
1.  TBEBPAas  (I  20*)  —  PoBsxaoion  or  Plaut- 


TrcspaM  can  b«  maintained  on  oonatractlTe 
poasesalon,  aa  well  ai  on  actual  poaeeirion. 

[Ed.  Note.— For  other  cases,  see  TreapaM, 
Cent  Dig.  il  S»-42:   Dec.  Dig.  {  2a*] 

2.  iRJUNonoH   a  48*)  —  Bbpulisd   Tbxs- 

PASSES. 

Injnnctlon  la  a  proper  remedy  In  case  of 
repeated  and  continnons  trespass. 

[Bid.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  1 101 ;  Dec.  Dig.  t  48.*] 

8.  BOURDAUXS  (i  15*)— Natioablx  Watebs. 

The  owner  of  land  bounded  by  a  narlgable 
river  owns  to  Um  water's  edge  at  low-water 
mark. 

[Bd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  i  111;  Dec.  Dig.  |  15.*] 
4.   Navioabli    Watcbs    (t    39*)  —  Rifabiak 

RiOHTB. 

The  owner  of  land  bounded  by  a  naTigable 
river  has  the  right  of  access  to  the  navigable 
part  of  the  river  in  front  of  his  premises,  and 
the  right  to  use  of  the  waters  for  all  purposes 
not  inconsiatent  with  the  pnblic  right  of  aavl- 
gation  therein. 

[Bd.  Note.— For  other  cases,  see  Navigable 
Watan,  Cent  Dig.  {{  241,  243;  Dec.  IMg.  | 
89.*] 

&  CaBBXEBS  (I  14*>— DiBCBIiaiTATiniT.. 

A  lease  or  license  by  a  railroad  company 
of  its  land  between  its  tracks  and  a  river,  held 
and  treated  by  it  as  part  of  its  right  of  way  or 
depot  grounds,  ia  not  for  a  legitimate  purpose, 
but  constitutes  a  discrimination  between  ship- 
pers, toviolation  of  Rev.  St  1899,  {  1127  (Ann. 
St  1906k  »•  972);  ito  effect  and  presumably 
its  intent  odng  to  give  one  company  engaged 
in  floating  ties  down  the  river  for  shipment  by 
the  railroad  an  advantage  over  others  in  the 
same  business,  in  getting  them  to  the  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  J  20;  Dec  Dig.  I  14.*] 

Appeal  from  Circuit  Court,  Phelps  County ; 
Ifc  B.  WoodBlde,  Judge. 

Suit  b7  the  Hobart-Lee  Tie  Company 
against  B.  B.  Stone.  Decree  for  defendant 
Plalntlfr  appeals.    A£9rmed. 

A.  P.  Murphy,  for  appellant  Watson  tt 
Holmes,  for  respondent 

BBYNOLOS,  P.  X  This  suit  was  original- 
ly Instituted  In  the  circuit  court  of  Phelps 
county,  by  filing  a  petition,  sworn  to  by  the 
attorney  for  plaintiff,  in  the  office  of  the  clerk 
of  that  court,  on  the  28th  of  May,  1907.  On 
the  filing  of  the  petition,  the  circuit  court  of 
the  county  not  being  in  session  and  the  Judge 
not  then  in  that  county,  it  was  presented 
to  the  Judge  of  the  probate  court,  who  on 
the  same  day  ordered  that  a  temporary  writ 
issue,  "enjoining  the  defendant,  his  servants, 
agents,  and  employes,  from  landing  his  rafts 
of  ties  and  timber  upon  and  from  hauling 
out  onto,  upon,  and  across,  or  from  piling, 
upon  and  obstructing,  and  from  obstructing 
the  water  course  alongside  of  and  on,  and 


from  Interfering  In  any  mannw  with  the 
possession  of  the  plalntlir  of,  in  and  to  the 
premises  described  (the  description  of  the 
premises  then  being  set  ont  as  In  the  original 
petition)  nntil  the  further  order  of  the  court 
uiKHi  plaintiff  filing  with  the  derlt  of  the  cir- 
colt  court  a  bond  In  the  sum  of  |2B0,  condi- 
tioned as  reqnired  by  law."  Copies  of  the 
petition  and  order  as  well  as  a  summons 
were  dnly  served  returnable  to  the  S^tem- 
ber  term  of  the  circuit  court  At  the  Sep- 
tember term,  1907,  of  the  circuit  court  of 
Phelps  county,  plaintiff  filed  an  amended  peti- 
tion, in  which  It  avers:  O^at  it  is  a  cor- 
poration, organized  and  existing  under  the 
laws  of  this  state,  engaged  in  buying  and 
selling  timber  and  railroad  ties,  and  that  at 
the  times  mentioned  In  the  petition  It  was 
and  still  is  doing  business  in  Phelps  coun- 
ty, "principally  along  the  Gasconade  river 
and  the  town  of  Jerome  therein;  tttat  ties 
and  timber  purchased  along  the  OaaoMiade 
river  are  conveyed  by  means  of  rafts  down 
said  river  to  plalntltTs  landing  near  Jerome, 
removed  from'  the  water  upon  and  thai 
stored  on  its  real  property  at  and  near  Je- 
rome and  thence  transiwrted  by  rail,  and  in 
the  carrying  on  of  its  business  It  is  neces- 
sary to  hold  and  use  tracts  of  land  for  the 
purpose  of  drawing  its  timber  and  tlea  ont 
of  the  water  and  for  piling  and  storing  Its 
timber  thereon  until  cars  can  be  procured 
for  loading  the  same  for  shliMnent"  It  is 
further  averred  that  for  that  purpose  plain- 
tiff leased  from  the  St  Louis  ft  San  Fran- 
cisco Railroad  Company,  being  the  legal  own- 
er of  the  land,  certain  real  estate  In  PhMps 
county,  whlcb  Is  described  as  follows:  "Be- 
ginning at  a  point  on  the  west  bank  of  the 
Oasconade  river,  at  Jerome,  Phelps  county. 
Mo.,  100  feet  perpmdicularly  distant  In  a 
northeasterly  direction  from  the  c«iter  line 
of  the  St  Louis  ft  San  Francisco  Railroad: 
thence  westerly  and  northerly  on  a  curve 
line  parallel  to  and  100  feet  from  said  center 
line,  to  a  north  line  of  section  24,  township 
87  N.,  range  10  W.;  thence  east  on  said 
north  line  of  section  24  to  the  west  bank  of 
said  Gasconade  river ;  thence  south  meander- 
ing the  west  bank  of  said  Gasconade  river, 
to  the  place  of  beginning."  It  appears  that 
this  tract  contains  about  6  acres  and  has 
about  625  feet  along  the  river  front,  ac- 
cording to  the  plat  in  evldenca  We  will 
hereafter  refer  to  this  piece  as  the  "river 
tract"  Three  other  parens  of  land,  desig- 
nated In  the  amended  petition  as  parcels  Nos. 
1,  2,  and  8,  are  then  described,  which  are 
apparently  on  the  line  of  the  right  of  way 
of  the  St  Louis  &  San  Francisco  Railroad 
Company,  near  and  around  the  station  at 
Jerome.  The  first  tract  seems  to  run  510 
feet  along  the  right  of  way  line,  the  second 
tract  830  feet  along  the  right  of  way  line, 
and  the  third  tract  210  feet  along  the  right 
of  way  line;    As  we  understand  the  testi- 
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mony,  these  three  parcels  do  not  appear  to  be 
eontlKnoaa,  but  In  the  original  petition  and  In 
the  order  granting  a  temporary  Injunction 
they  are  referred  to  as  "a  strip  of  land  about 
ZIOO  feet  long  and  60  feet  In  width  along 
the  right  of  way  of  the  8t  Louis  tt  San 
Francisco  Railroad  adjoining  and  alongside 
of  its  sidetrack,  in  the  town  of  Jerome." 
Hiey  will  be  referred  to  hereinafter  as  "^e 
parcels,"  or  by  number. 

It  is  then  averred  In  the  amended  petition 
that  the  leases  are  for  periods  of  five  years, 
and  that  plalntlft  entered  into  possession  and 
is  now  and  has  for  many  years  heretofore 
been  in  possesBion  of  the  premises,  using  the 
land  for  the  purpose  of  carrying  on  its  busi- 
ness, "except  as  it  la  Impeded  and  hindered 
by  the  defendant,  as  will  fully  appear  as 
hereinafter  stated.  Plaintiff  states  for  its 
proper  use  and  enjoyment  of  the  aforesaid 
premises  and  in  the  carrying  on  of  its  busi- 
ness, it  is  necessary  that  the  same  be  free 
from  trespassers,  and  that  the  waters  of  the 
Gaacc«ade  river  alongside  of  the  same  be 
and  remain  unobstructed  so  that  the  plaintiff 
may  land  its  rafts  at  and  on  its  said  property 
and  remove  the  same  from  the  water  and 
store  the  same  nntU  it  can  be  transported 
as  aforesaid."  It  is  then  averred:  That  the 
defendant,  "who  is  also  engaged  in  buying 
and  selling  ties  and  timber,  and  well  know- 
ing the  premises,  and  his  sMvants  and 
agents,  over  the  objection  of  this  plaintiff 
and  to  its  detriment  and  Irreparable  injury, 
not  susceptible  in  computation  in  damages, 
and  without  legal  right  or  lawful  authority, 
did  on  May  20,  1907,  and  divers  other  times, 
land  his  rafts  of  ties  alongside  of  and  on 
plaintiff's  property,  did  haul  the  same  out 
of  the  water  and  on  and  over,  across,  and 
onto  plaintiff's  land  as  above  described,  and 
piled  the  same  thereon,  and  obstructed  the 
plaintifrs  property  and  the  use  of  the  same 
for  three  days,  when  he  removed  his  said 
ties.  That  the  plaintiff  was  unable  to  use 
portions  of  his  premises  for  storing  or  piling 
ties  and  timber  thereon,  until  it  could  pro- 
cure cars  for  the  shipment  of  the  sam& 
That  by  the  defendant  piling  his  ties  on  plain- 
tiff's property,  it  was  obstructed  from  the 
railroad  tracks  where  the  same  could  be 
loaded  on  the  cars.  Then  on  May  27,  1907, 
the  defendant  again  landed  a  raft  of  ties 
alongside  of  and  on  the  property  of  plaintiff 
as  above  described,  and  again,  against  the 
wQl  of  the  plaintiff,  hauled  the  same  out 
of  the  water  onto  the  plaintlfTs  land,  and 
conveyed  the  same  over,  across,  and  onto  and 
pUed  the  same  on  plalntitTs  premises,  as 
aforesaid,  and  again  used,  obstructed,  and 
damaged  the  property  as  aforesaid.  That 
on  or  about  June  6,  June  25,  June  28,  July 
10,  August  6,  and  August  27,  1907,  the  de- 
fendant, his  servants  and  agents,  again  and 
repeatedly  trespassed  upon  the  plalntUTs 
land  as  above  described,  in  the  same  manner 
as  aforesaid.  Plaintiff  states  that  the  con- 
tinned  and  threatened  and  wrongful  use  of 


Uie  plaintiff's  property  and  premises,  as 
aforesaid,  la  a  permanent  source  of  annoy- 
ance to  it,  and  to  Its  oijoyment  in  the  exer- 
cise thereof,  and  the  use  of  its  property  and 
an  injury  thereto,  and  to  the  title  thereof, 
that  the  repeated  and  threatened  contin- 
uance of  the  wrongs  of  tlie  defendant  in  tres- 
passing on  plaintiff's  property  are  of  such  A 
character  that  it  cannot  be  adequately  and 
fully  compensated  by  an  award  of  damages, 
even  were  such  damages  capable  of  compu- 
tation, and  by  reason  of  the  premise  plain- 
tiff is  without  an  adequate  remedy  at  law, 
and  is  remediless  except  by  the  interposi- 
tion of  a  court  of  equity.  Wherefore  plain- 
tiff prays  that  the  defendant,  his  servants, 
agents,  and  employes,  be  restrained  and  en- 
joined from  landing  rafts  or  ties  or  timber 
npon  the  plaintltTB  premises;  from  hauling 
his  ties  out,  onto,  and  across  the  same ;  from 
piling  his  ties  npon  and  obstructing  tho 
property  of  the  plaintiff;  from  obstructing 
the  water  course  alongside  of  and  on  plain- 
tlfTs premises;  from  Interfering  in  any 
manner  with  the  possession  of  the  plaintiff 
of,  in  and  to  its  said  premises ;  and  for  such 
other  and  further  relief  as  to  the  court  shall 
seem  meet  and  just." 

This  amended  petition  was  also  sworn  to, 
and  at  this  same  September  term  the  defend- 
ant filed  his  answer,  in  which  he  admits,  in 
the  first  paragraph,  the  Incorporation  and 
organization  of  the  plaintiff,  as  averred,  and 
that  defendant  is  the  person  and  is  engaged 
in  the  occupation  as  allied  in  the  petition, 
but  denies  all  other  allegations  in  the  peti- 
tion contained.  The  second  paragraph  of  the 
answer  Is  as  follows:  "Further  answering, 
the  defendant  says  that,  if  the  plaintiff  has 
from  the  St  Louis  ft  San  Francisco  Rail- 
road Company  the  leases  on  the  lands  as  al- 
leged In  its  petition,  the  same  is  wholly  void 
and  of  no  force  and  effect,  for  the  reason 
that  said  railroad  company  Is  a  corporation 
duly  organized  as  a  railroad  company  under 
the  laws  of  the  state  of  Missouri  as  a  com- 
mon carrier  of  passengers  and  freight  for 
hire,  and  that  the  lands  described  in  plain- 
tlfTs petition  consist  of  and  constitute  said 
railroad  company's  grants  and  right  of  way 
in  and  about  the  public  station  of  Jerome, 
in  said  Phelps  county.  Mo.,  which  said  grants 
and  right  of  way  it  is  the  duty  of  said  rail- 
road company  to  keep  open  at  all  times  to 
the  public  for  the  reception  of  passengers 
and  freight  offered  to  said  company  for  ship- 
ment, and  that.  If  said  leases  have  l)een  ex- 
ecuted as  alleged  by  the  plaintiff,  the  same 
is  beyond  the  powers  of  said  railroad  com- 
pany so  to  do,  and  Is  an  unwarranted  attempt 
on  the  part  of  said  company  to  exclude  from 
its  public  station  and  right  of  way,  the  pub- 
lic, for  the  boieflt  of  said  plaintiff."  The 
plaintiff  filed  a  demurrer  to  this  second 
paragraph,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense  to  the 
action,  and  because,  "if  the  facts  alleged  in 
the  petition  are  a  public  wrong,  as  alleged 
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in  paragraph  2  of  the  answer,  defendant  baa 
not  the  legal  capacity  to  redress  or  set  the 
same  aside,  and  because  plaintiff  Is  a  com- 
mon carrier  Is  not  an  tesne  In  the  case 
and  constitutes  no  iet&OBe  to  the  action." 
The  demurrer  was  overruled,  over  the  objec- 
tion and  exception  of  plaintiff,  who  dedlned 
to  plead  further  to  that  paragraph. 

The  case  coming  on  for  trial,  the  court, 
after  hearing  the  evidence,  made  a  finding 
of  facts  substantially  as  follows:  "That  the 
tract  of  land  In  question  Is  a  tract  of  about 
five  acres,  lying  between  the  Gasconade  river, 
and  the  right  of  way  and  depot  grounds  of 
the  St.  Louis  &  San  Francisco  Railroad  Ck>m- 
pany,  at  the  station  of  Jerome,  a  station 
and  shipping  point  of  the  said  St  Louis  & 
San  Francisco  Railroad."  That  this  land 
was  donated  to  the  South  Padflc  Railroad 
Company  In  1869.  That  the  right  of  the 
South  Pacific  Railroad  Company  to  the  land 
passed  with  all  the  other  property  and  fran- 
chises of  that  company  to  the  St .  Louis  & 
San  BYandsco  Railroad  Company,  by  mesne 
conveyances,  and  that  the  St  Louis  tt  San 
Francisco  Railroad  Company  is  now  "oper- 
ating a  railroad  at  said  point"  "That  at 
said  point  there  has,  for  many  years,  been 
done  a  large  business  In  floating  ties  down 
the  said  river,  and  landing  them  upon  a 
gravel  bar  located  on  said  tract  and  from 
thence  transmitting  them  across  and  over  the 
said  tract  to  the  side  traclc  and  depot  grounds 
at  said  station  of  Jerome,  to  l>e  there  loaded 
upon  the  cars  of  said  railroad  company. 
That  at  the  station  where  the  said  railroad 
crosses  the  river,  there  is  no  suitable  and 
convenient  place  to  land  ties  from  the  river 
for  loading  upon  the  cars  of  said  railroad. 
That  the  effect  of  the  lease  read  in  evi- 
dence, made  by  the  St  Louis  ft  San  Fran- 
cisco Railroad  Company  to  plaintiff,  which 
covers  the  tract  of  land,  would  be  to  give 
the  plaintiff  company  great  advantages  over 
other  persons  in  landing  ties  from  said 
river,  and  loading  them  at  the  station,  and 
would  practically  prohibit  all  other  persons 
from  engaging  at  such  business  at  said  point 
That  the  land  was  donated  to  the  South  Pa- 
cific Railroad  Company  and  acquired  by  it 
for  public  use,  in  operating  their  raUroad  at 
that  point  and  has  been  so  held  by  its  suc- 
cessors. That  the  lease  read  In  evidence 
dated  May  24,  1907,  from  the  St  Louis  ft 
San  Francisco  Railroad  Company  to  plain- 
tiff, shows  upon  its  face  that  the  said  land 
is  only  to  be  used  for  the  purpose  of  receiv- 
ing, storing,  and  delivering  of  ties  thereon, 
and  'to  facilitate  the  convenient  operation 
of  the  railroad  at  said  poinf ;  the  terms 
of  said  lease  being  tantamount  to  a  declara- 
tion by  the  said  railroad  company  that  the 
said  ground  was  held  by  It  for  the  purpose 
of  fadlitattng  the  business  of  receiving  and 
shipping  ties  at  said  station." 

The  court  thereupon  gave  the  following 
declarations  of  law:  "The  court  declares  the 
law '  to  be  that  when  a  railroad  company 


chartered  under  the  laws  of  this  state  ac- 
quires real  estate,  adjacoit  to  Its  right  of 
way,  and  depot  grounds,  for  the  purpose  ot 
faciUtatlng  the  operation  of  said  railroad, 
at  such  point  in  the  loadinc  >nd  storing  of 
any  particular  commodity,  and  dedicatee  the 
same  to  such  use,  and  where  said  real  estate 
la  the  only  place  where  such  loading  and 
storing  can  be  reasonably  and  conveniently 
done,  and  where  the  granting  of  the  exclusive 
use  to  the  same  to  any  particular  person  or 
corporation  would  give  to  the  grantee  great 
advantages  over  other  persons  desiring  to 
engage  in  the  same  business,  and  which 
would  practically  prohibit  others  from  en- 
gaging In  such  business,  at  said  point  then 
a  grant  thereof  by  the  said  railroad  company 
to  the  exclusive  use  of  any  particular  person 
or  corporation  would  be  void,  against  pnbllc 
policy.  A  railroad  company  may  lease  a  por- 
tion of  Its  right  of  way,  depot  grounds,  and 
lands  adjacent  thereto  to  persons  for  bilild- 
Ing  elevators,  storage  houses,  or  for  stor- 
ing commodities  for  shipment ;  bat  it  cannot 
lease  to  one  person  or  corporation  all  of  Its 
ground  suitable  for  such  purpose,  and  there- 
by prevent  others  from  engaging  in  the  same 
occupation  at  said  point"  Whereupon  the 
court  entered  Judgment  for  respondent  dis- 
solving the  temporary  Injunction  granted  by 
the  probate  Judge,  and  dismissed  appellant's 
bill,  from  which  action  the  appellant  has 
taken  Its  appeal  to  this  court;  exceptions 
being  duly  saved  to  all  these  rulings. 

At  the  trial  of  the  case  before  the  court 
it  appeared  by  the  evidence  in  the  case  that 
In  the  year  1868  Harrison  and  others  con- 
veyed to  one  P.  Smith  Williams  certain  lands 
In  the  northeast  fractional  quarter  of  section 
23,  "north  of  the  Gasconade  river  and  that 
portion  of  the  north  half  of  section  24  lying 
north  and  west  of  the  Gasconade  river,"  in 
township  37,  range  10  W.,  in  Phelps  county, 
and  containing  200  acres.  In  1869  WiUiams 
and  wife  by  their  deed  "granted,  donated, 
bargained  and  sold  and  by  these  presents 
do  grant  bargain  and  sell,"  16.75  acres  of 
this  200  acres  to  the  South  Pacific  Railroad 
Company,  for  the  consideration  of  $1  in 
hand  paid.  These  16.75  acres  are  described 
as  "the  part  of  the  north  half  of  section  24, 
In  township  87,  range  10  west  beginning  at 
the  southwest  corner  <tf  block  48,  in  the 
town  of  Jerome;  running  thence  south  1,000 
feet ;  thence  east  700  feet  to  the  west  bank 
of  the  Gasconade  river;  thence  along  the 
west  bank  of  the  river  to  the  north  line  of 
section  24,  in  township  87,  range  10;  thence 
west  on  said  section  line  825  feet  to  the  place 
of  beginning."  We  will  hereafter  refer  to 
these  16.75  acres  as  "the  Williams  tract" 
Afterwards  the  South  Pacific  Railroad  Com- 
pany conveyed  all  of  Its  lands  and  other 
property  to  the  Atlantic  ft  Pacific  Railroad 
Company,  and  the  latter  company,  in  1891, 
by  deed  of  quitdaim,  conveyed  all  of  its 
lands,  town  lots,  and  property,  situate  in 
certain  counties  in  Missouri  named,  amcHig 
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them  PheupB  county,  to  tbe  St.  Lonls  ft  San 
Fnmdaco  Railroad  Company.  On  the  dtb 
day  of  April,  1900,  a  contract  was  entered 
Into  between  the  St  Lonls  &  San  Francisco 
Hallroad  Company  and  tbe  J.  L.  Lee  Tie  ft 
Timber  Company,  in  which  it  Is  set  out  that 
the  railroad  company  had  on  that  date  "li- 
censed unto  J.  L.  Lee  Tie  ft  Timber  Company, 
of  Springfield,  Oreene  cotmty.  Mo.,  party  of 
the  second  part,  tbe  following  described  prop- 
erty, to  wit:  Commencing  at  a  point  on  tbe 
west  bank  of  the  Gasconade  river,  at  Jerome, 
Phelpa  county.  Mo.,  lOO  feet  perpendicularly 
distant  In  a  northeasterly  direction  from  the 
center  line  of  the  St  Louis  ft  San  Francisco 
Railroad ;  thence  westerly  and  northerly  on 
a  curved  line  parallel  to  and  100  feet  from 
said  center  line,  to  the  north  line  of  section 
24,  township  87,  range  10  W. ;  thence  east 
on  said  north  line  of  said  section  24,  to  the 
west  bank:  of  the  said  Gasconade  river; 
thence  south  meandering  the  west  bank  of 
the  said  Gasconade  river  to  the  place  of  be- 
ginning." It  will  be  noticed  that  this  la  the 
same  tract  described  in  the  petition  and 
which  we  have  designated  as  "the  river 
tract"  This  license  or  lease  was  for  a  term 
of  five  years  from  the  9th  day  of  April,  1900, 
and  was  In  consideration  of  the  sum  of  $5, 
"payable  in  advance,"  and  in  further  consid- 
eration of  compliance  with  certain  covenants 
and  conditions  contalqed  in  tbe  contract  on 
tbe  part  of  the  tie  and  timber  company.  The 
conditions,  in  substance,  are:  First,  the 
premises  "shall  be  used  by  said  party  of 
the  second  part  solely  and  for  the  purpose 
of  loading  and  unloading  ties  and  timber"; 
seccHid,  a  release  on  the  part  of  the  tie  and 
timber  company  in  favor  of  tbe  railroad  com- 
pany from  liability  or  damage  by  reason  of 
destruction  of  the  buildings,  or  of  the  fix- 
tures, appurtenances,  or  any  personal  property 
on  tbe  premises  by  fire,  originated  or  occa- 
sioned by  sparks  communicated  from  loco- 
motives, etc.;  third,  that  tbe  tie  and  tim- 
ber company  agrees  to  indemnify  the  rail- 
road company  from  payment  of  any  liability 
or  damt^e  by  reason  of  the  injury  or  de- 
struction of  tbe  buildings,  etc.,  occasioned  by 
fire,  on  the  part  of  the  tie  and  timber  com- 
pany. It  is  covenanted  also:  That  the  tie 
and  timber  company  will  not  assign  tbe  li- 
cense or  underlet  the  premises  without  the 
written  consent  of  tbe  railroad  company; 
that  tbe  railroad  company  shall  have  the 
right  to  terminate  the  license  by  giving  the 
licensee  60  days'  notice  of  its  intention  to  do 
so ;  that  at  the  termination  of  the  license  by 
limitation  or  notice,  the  tie  and  timber  com- 
pany will  at  once  remove  from  tbe  premises 
and  deliver  peaceable  possession  to  tbe  rail- 
road company;  that  tbe  tie  and  timber  com- 
pany will  pay  all  taxes,  etc.,  levied  against 
the  property;  and  that  it  will  paint  any 
building  it  may  erect  on  the  premises  with 
box  car  mineral  red  paint,  within  30  days  from 
tbe  completion  of  the  building.  This  agree- 
ment, as  given  In  evidence,  aK)ears  to  have 


this  beading:  "Right  of  Way.  License  No< 
1,006.  License  on  right  of  way  at  Jerome, 
S.  L.  ft  S.  F.  C,  for  loading  purposes."  And 
it  is  indorsed:  "License  1,006.  J.  L.  Lee 
Tie  ft  Timber  Co.,  Jerome." 

It  appears  by  tbe  testimony  tn  the  case 
that  the  J.  L.  Lee  Tie  ft  Timber  Company 
consolidated  with  or  was  merged  into  a 
new  corporation  called  "Hobart-Lee  Tie  Com- 
pany," which  latter  company  Is  the  plaintiff 
and  appellant  In  this-  suit  On  the  20th  of 
February,  1905,  tbe  St  Louis  ft  San  Frj^n- 
cisco  Railroad  Company  and  tbe  Hobart-IJee 
Tie  Company,  of  Springfield,  Mo.,  entered 
into  an  agreement,  in  which  it  is  recited  that 
the  railroad  company  "has  this  20tb  day  of 
February,  1905,  licensed  unto  Hobart-Lee  Tie 
Company,  of  Springfield,  Mo.,  party  of  the 
second  part  the  following  described  proper- 
ty"— describing  tbe  "River  tract"  as  In  tbe 
petition  and  in  the  lease  of  April  9,  1900, 
above  quoted.  It  is  recited  in  this  agreement 
of  February,  1905,  that  the  railroad  company 
has  "licensed"  the  property  to  the  tie  and 
timber  company  *for  a  term  of  five  years 
from  the  9tb  day.  of  April,  1905,  for  and  in 
consideration  of  tbe  sum  of  $5  per  annum, 
payable  annually  in  advance,  and  in  further 
consideration  of  compliance  with  the  cove- 
nants and  conditions  hereinafter  contained 
on  tbe  part  of  the  party  of  the  second  part" ; 
It  being  recited  in  the  agreement  that  "this 
license  Is  issued  upon  the  following  express 
conditions:  First,  said  premises  shall  be 
used  by  said  party  of  tbe  second  part  solely 
and  only  for  the  purpose  of  loading  and  un- 
loading ties  and  timber."  The  remaining 
provisions  are  similar  to  those  in  the  agree- 
ment of  April  9,  1900,  above  recited.  This 
agreement  of  February  20,  1905,  appears  to 
have  been  marked  in  this  way:  "(Duplicate) 
Right  of  Way.  Formerly  in  the  name  of 
J.  Lk  Lee  Tie  and  Lumber  Company.  (Re- 
newal) Ucense  No.  1,006.  License  on  right 
of  way  at  Jerome,  Hobart-Lee  Tie  Company, 
for  loading  purposes." 

On  the  24th  of  May,  1907,  an  agreement  was 
entered  into  between  the  St  Louis  ft  San  Fran- 
cisco Railroad  Company  and  the  Hobart-Lee 
Tie  Company,  which  is  beaded,  "Right  of  Way 
License  No.  3,094,"  and  recites  that  the  rail- 
road company  has  "licensed  unto  Hobart-Lee 
Tie  (Company,  of  Springfield,  Mo.,"  three 
certain  parcels  of  land  described,  which  are 
tbe  same  as  parcels  Nos.  1,  2,  and  3,  de- 
scribed in  the  amended  petition.  These  three 
parcels  appear  to  be  on  the  right  of  way  of 
the  railroad  company,  adjoining  and  around 
its  station  at  Jerome,  and,  as  before  noted, 
it  appears  from  the  testimony  in  the  case 
that  they  are  detached  parcels,  not  connected 
together,  and  all  three  of  them  appear  to  be 
on  the  west  side  of  tbe  railroad  tracks,  while 
the  River  tract,  described  in  tbe  agreement 
of  April,  1900,  and  that  of  the  20th  of  Feb- 
ruary, 1905,  Is  to  tbe  north  and  east  of  the 
railroad.  It  is  in  evidence  that  tbe  16.75 
acres,  which  were  deeded  to  the  South  Pa- 
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dflc  Railroad  Company  by  WUIiama  In  1868, 
and  of  which  16.76  acrea  thla  fire  acres  are 
a  part,  la  the  tract  throng  which  the  line 
of  the  railroad  is  conatmcted.  The  railroad 
crosses  the  Gasconade  river  about  280  feet 
from  the  aontheast  comer  of  the  16i.75-acre, 
er  WlUlama,  tract  by  means  of  a  bridge,  the 
western  abutments  of  wlilch,  and  a  considera- 
ble part  of  the  track,  after  it  crosses  the 
Gasconade,  being  upon  this  Williams  tract 
and,  as  will  be  seen  by  the  description  of 
the  5-acre  tract,  or  the  River  land,  as  we 
have  called  it,  is  100  feet  in  a  perpendicu- 
lar line  to  the  center  of  the  railroad  trade, 
northeast  of  that  track,  so  that  the  point 
where  the  railroad  crosses  the  river  is  100 
feet  southwest  of  the  southwest  comer  of 
the  River  tract,  and  from  that  point  the  rail- 
road swings  west  and  north  in  a  curved 
line  through  nearly  the  center  of  the  Wil- 
liams tract  to  the  north  line  of  section  24. 
The  south  end  of  parcel  S,  which  is  the  south- 
ern of  the  three  parcels,  appears  to  be  about 
825  feet  north  and  about  l23  feet  west  of 
northwest  comer  of  the  River  tract;  that 
is,  about  850  feet  from  it  From  the  plat 
in  evidrace,  "Exhibit  C,"  It  appears  that 
about  60  feet  of  the  bridge  pier  and  track  ex- 
tend about  60  feet  over  the  east  boundary  of 
the  16.75  acres,  the  Williams  tract  It  does 
not  clearly  appear  from  the  evidence  whether 
this  16w75  acres  were  conveyed  by  WUUams 
to  the  South  Padflc  Railroad  Company  be- 
fore or  after  the  road  was  constructed 
through  It  The  testimony,  however,  of  wit- 
nesses, whose  knowledge  runs  back  to  a  peri- 
od of  30  or  85  years,  seems  to  show  that  the 
railroad  has  occupied  Its  present  position 
and  crossed  the  Gasconade  river  on  to  this 
land  all  the  time  that  any  of  them  bad 
known  it 

In  the  brief  of  counsel  for  appellant,  it 
is  stated  and  argued  that  the  Frisco  Rail- 
road Company  and  its  grantors  "have  been 
in  possession  of  the  land  below  the  bridge 
under  color  of  title  for  more  than  35  years, 
and  in  actual  possession,  for  rails  laid  upon 
the  roadbed  and  fastened  there,  so  that  en- 
gines and  cars  can  pass  over  them  become 
annexed  to  the  land  and  cease  to  be  personal 
property."  When  counsel  Is  referring  to  the 
land  below  the  bridge,  he  is  referring  to  the 
"River  tract"  in  controversy,  as  the  Gascon- 
ade river,  raiming  almost  due  north  past  it 
is  bridged  by  the  railroad  directly  south  of 
the  southeast  comer  of  the  5-acre  tract  and. 
as  we  have  seen,  about  280  feet  northeast 
of  the  southeast  comer  of  the  WUUams 
tract  Ttiere  are  about  224  feet  of  river 
front  of  the  Williams  tract  south  and  out- 
side of  the  6-acre  or  River  tract  Testimony 
was  Introduced  showing  that  a  sand  or  gravel 
bank  had  formed  in  the  river  to  the  east  of 
this  5-acre  tract  leased  to  the  appellant  vary- 
ing from  75  to  over  200  feet  In  width.  Some 
witnesses  claimed  that  it  was  wider,  and 
that  It  extended  down  the  river  practically 
the  whole  length  of  this  5-acre  tract    It 


appears  from  the  evidenoa  In  the  caae  that 
when  ties  or  logs  are  floated  down  the  Big 
Piney  and  the  Oaaoimade  for  loading  on  cars 
at  Jermne,  the  rafts  were  tied  up  to  the  bank 
whoi  the  water  was  high,  (Or  when  It  was 
low,  and  this  bar  was  exposed,  to  the  outer 
edge  of  the  bar,  and  were  taken  from  there 
by  teams  across  this  River  tract  and  thence 
over  the  main  and  side  and  loading  tracks 
of  the  railroad  to  the  station  at  Jerome, 
where  th^  were  pUed  up  to  await  cars  for 
loading. 

Tbe  main  contention  in  the  case,  on  the 
part  of  plaintUf  and  appeUant  la  that  1>7 
virtue  of  the  license  or  lease  fh>m  the  rail- 
road company,  it  has  an  exclusive  right  to 
the  use  of  this  River  tract  as  a  landing  place 
for  its  rafts  of  ties  and  timber  and  the  ex- 
clusive right  to  haul  its  ties  from  the  land- 
ing at  the  river  across  this  River  tract,  and 
thoice  across  the  right  of  way  proper  to  the 
three  parcels,  and  there  unload  and  stack 
them,  awaiting  loading  on  the  cars,  and  the 
endeavor  Is  to  exclude  defendant  from  all 
use  of  the  River  tract  and  these  three  par^ 
eels.  On  the  other  hand,  it  is  contended  on 
the  part  of  the  respondent  (defendant  below) 
that  this  River  tract  is  a  i>art  of  the  right 
of  way  of  the  railroad  company,  and  that  he 
has  an  equal  right  to  fasten  his  rafts  oppo- 
site this  tract  and  load  his  teams  with  the 
ties  brought  down  in  rafts,  and  then  cross 
this  River  tract  to  a  convenient  loading  place 
at  the  station  and  there  stack  them.  Tbe 
evidence  is  both  ways  and  not  very  clear  as 
to  what  actual  interference,  one  with  the 
other,  has  taken  place^  in  this  matter  of  tbe 
loading  of  ties  at  the  station,  nor  does  it 
very  clearly  appear  as  to  what  actual  Inter- 
ference has  taken  place  at  the  river  landing. 
As  a  matter  of  course,  two  rafts  cannot  oc- 
cupy the  same  place  at  the  landing  at  the 
same  time,  if  the  rafts  are  longer  than  the 
river  front  unless  one  is  outside  of  the 
other,  and  it  seems  to  be  in  evidence  that 
rafts  are  usuaUy  about  1,500  feet  long,  so 
tliat  two  rafts  of  that  lengtb  could  hardly 
be  accommodated  at  the  same  time  at  a 
strip  only  a  little  more  than  600  feet  in 
length  along  the  river.  There  is  also  evi- 
dence to  the  effect  that  by  going  further 
down  the  river  and  landing  in  front  of  prop- 
erty owned  by  others  than  the  railroad  com- 
pany there  would  not  be  much  trouble  in 
taking  ties  from  the  river  over  to  the  raU- 
road  station.  There  is  evidence  to  the  ettect 
that  what  might  be  called  the  river  bank 
proper  is  from  8  to  10  feet  higher  than  the 
gravel  bank  in  front  of  the  River  tract  s^d 
it  seems  that  a  road  has  been  cut  and  graded 
through  this  bank  to  reach  the  higher  ground. 
There  is  testimony  for  the  respondent  that 
this  cut  was  in  point  of  fact  made  for  what 
they  call  the  "Rolla  and  Springfield  dirt 
road" ;  but  the  testimony  as  to  this  being  a 
public  road,  within  the  meaning  of  our 
statute,  is  not  very  clear.  It  is  in  evidence, 
however,  that  parties  desiring  to  cross  the 
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Gasconade  river  from  its  east  bank,  with 
teams  or  horses,  land  at  divers  places  along 
this  tract,  that  is  to  say,  there  Is  no  fixed 
or  determined  fording  place;  but  parties 
crooBlng  the  river  from  the  east  to  the  west 
come  out  on  the  west  bank  at  almost  any 
given  place  on  the  gravel  or  sand  bar  and 
then  appear  to  make  for  what  defendant  calls 
thlB  "RoUa  and  Sprlngfleld  road,"  cut  through 
the  bank  of  the  river  proper,  and  while  this 
is  claimed  to  be  so  by  the  respondent  and 
some  of  his  witnesses,  witnesses  on  the  part 
of  the  appellant  claim  that  they  themselves, 
within  the  past  two  or  three  years,  cut  out 
this  road  for  their,  own  convenience  for  haul- 
ing their  ties  from  plaintiff's  rafts  to  the  sta- 
tion at  Jerome. 

The  evidence  as  to  the  use  of  the  three 
parcels  to  the  west  of  the  railroad  track 
and  around  the  station  at  Jerome  leaves  con- 
siderable field  for  speculation.  The  manager 
of  the  appellant  said  his  company  could  use 
a  great  deal  more  space  at  the  landing  point 
than  Is  covered  by  his  company's  license,  and 
the  respondent  and  his  witnesses  complain 
and  testify  that  the  appellant  is  In  the  habit 
of  not  confining  itself  to  the  use  of  the  three 
parcels  along  and  around  the  depot  which, 
as  before  said,  donot  seem  to  be  contiguous, 
bat  piles  up  Its  logs  so  as  practically  to 
take  up  all  the  Intervening  space  between 
these  various  parcels,  and  there  is  no  satis- 
factory evidence  to  show  that  respondent  has 
In  any  way  interfered  with  the  use  by  the 
appellant  of  any  one  of  these  three  parcels. 
In  point  of  fact,  the  weight  of  the  evidence, 
as  we  read  It,  tends  to  show  that,  if  any  one 
is  a  trespasser  or  a  monopolist  In  the  use 
of  the  lands  around  the  station  at  Jerome, 
It  Is  the  appellant,  and  not  the  respondent. 
In  the  view  we  take,  however,  of  this  case, 
the  controversy  concerning  these  three  par- 
cels Is  not  material.  The  whole  controversy 
and  the  point  actually  in  dispute  and  at 
issue  Is  whether  or  not  the  railroad  company 
had  a  right  to  execute  the  lease  or  license 
of  May  24,  1907,  to  the  appellant,  and  wheth- 
er or  not  the  appellant,  under  and  by  virtue 
of  that  license  or  lease,  has  the  right  and 
authority  to  exclude  the  defendant  from  the 
use  of  the  5-acre  tract  bordering  on  the 
river,  here  called  the  River  tract,  and  de- 
scribed In  the  lease  of  February  20,  1906, 
for  the  purpose  of  landing  and  unloading  his 
rafts  or  ties,  and  thence  teaming  them  across 
this  tract  to  a  loading  point  at  the  station 
of  the  railroad  at  Jerome.  That  is  the  real 
question  in  this  case  and  the  determination 
of  It  depends  on  the  question  as  to  whether 
or  not,  by  the  execution  of  the  lease  or  li- 
cense In  evidence,  the  railroad  company  has, 
In  effect,  given,  or  attempted  to  give,  the  ap- 
pelant, as  one  shipper,  a  monopoly,  in  the 
handling  of  ties  at  this  particular  point,  and, 
by  so  doing,  has  deprived  the  respondent, 
also  a  shipper,  of  equal  facilities  with  ap- 
pellant, In  the  transportation  of  freight. 

The  case  has  been  briefed  very  fully  and 
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with  that  brief  counsel  have  submitted  very 
elaborate  printed  arguments.  We  do  not 
agree  with  the  contention  of  counsel  for 
respondent  that  the  appellant  could  not  main- 
tain  an  action  for  trespass  without  actual 
possession  at  the  time  of  the  trespass.  The 
very  authorities  cited  by  him  from  our  state 
reports  are  against  this  position  and  distinct- 
ly hold  that  trespass  may  be  maintained  on 
either  actual  or  constructive  possession. 
There  was  beyond  question  not  only  construc- 
tive possession,  by  virtue  of  this  license.  In 
the  appellant,  but  actual  possession  by  Its 
agents,  so  that  that  proposition  advanced  and 
so  much  insisted  on  by  counsel  for  respond- 
ent Is  not  tenable.  Many  of  the  points  made 
by  counsel  for  respondent  have  our  support. 
Thus  we  agree  with  him  that  injunction  is 
a  proper  remedy  where  there  are  acts  of  re- 
peated and  continuous  trespass.  This  con- 
tention is  well  supported  by  very  many  cases, 
among  others.  Turner  v.  Stewart,  78  Mo. 
480,  and  State  ex  rel.  Jump  v.  Louisiana, 
etc.,  Gravel  Road  Co.  et  al.,  116  Mo.  App. 
175,  92  S.  W.  153.  In  the  latter  case,  in 
which  an  injunction  issued  on  relation  of  the 
county  attorney  to  prevent  the  recurrence  of 
acts  claimed  to  be  a  public  nuisance,  Judge 
Nortonl  says,  at  page  199  of  116  Mo.  App., 
at  page  161  of  92  S.  W.,  that  a  court  of  chan- 
cery will  Interfere  by  Injunction  "on  the 
ground  that  It  can  afford  a  more  complete 
and  adequate  remedy  than  a  court  of  law 
can  furnish,  bound  and  tied  down,  as  our 
courts  of  law  are,  to  certain  forms  of  rem- 
edies and  procedure,  which  they  are  not  cap- 
able of  molding  and  adapting  to  the  necessi- 
ties of  the  particular  case.  This  seems  to 
be  the  controlling  principle  recognized  by 
our  Supreme  Court  In  Turner  v.  Stewart,  78 
Mo.  480,  *  *  *  for  It  Is  obvious  that  It 
was  one  of  trespass,  and  that  a  remedy  at 
law  for  damages  existed  which  brought  It 
within  the  pale  of  the  statute  noted  above. 
Section  3649,  Rev.  St  1899  (Ann.  St  1906, 
p.  2055).  Notwithstanding  this  fact,  how- 
ever, the  court  proceeded  to  administer  the 
relief  prayed  for  In  the  face  of  the  existing 
remedy  at  law  for  damages  on  the  theory 
that  such  remedy  was  not  adequate.  The 
principle  recognized  clearly  was  that  the 
remedy  by  injunction  could  give  more  ade- 
quate and  complete  relief  than  could  be  ob- 
tained at  law."  See,  also.  State  ex  rel.  r. 
Scott  County,  etc.,  Road  Co.,  207  Mo.  54,  loc. 
dt  70,  71,  105  S.  W.  762. 

We  also  agree  with  the  learned  and  very 
industrious  counsel  for  appellant  that  the 
Gasconade  river,  being  the  western  boundary 
of  this  5-acre  tract,  as  covered  by  the  deed, 
constituted  the  railroad  company  a  riparian 
owner,  and  as  such,  under  the  law  of  our 
state,  as  construed  by  our  courts,  owns  to 
the  water's  edge  at  low  water-mark,  and  that 
as  such  riparian  owner  it  has  the  right  of 
access  to  the  navigable  part  of  the  river  In 
front  of  its  premises  and  to  the  use  of  waters 
for  all  purposes  not  inconsistent  with  the 
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public  right  of  navigation  therein.  It  is  true, 
also,  aa  claimed  by  that  counsel,  that  riparian 
right  Is  the  result  of  that  full  dominion 
which  every  one  has  over  his  own  land  by 
which  he  is  authorized  to  keep  all  others 
from  coming  upon  it,  except  upon  his  own 
terms.  It  Is  true,  also,  as  a  general  propo- 
sition, as  Claimed  by  that  counsel,  that  a 
railroad  company  has  a  right  to  convey  Its 
surplus  land — that  Is,  land  not  essential  to 
enable  it  to  perform  its  duties — to  substan- 
tially the  same  extent  that  a  private  busi- 
ness corporation  has.  It  Is  also  true,  as  a 
general  proposition,  that  a  quasi  public  cor- 
poration may  dispose  of  or  Incumber  Its 
property;  but,  as  said  by  counsel  himself, 
and  as  sustained  by  the  authorities  to  which 
he  refers  (1  Clark  &  Marshall,  Private  Cor- 
porations; 2  Purdy's  Beach  on  Private  Cor- 
porations), a  quasi  public  corporation,  as 
well  as  a  private  business  corporation,  has 
general  power  to  convey  or  dispose  of  or  in- 
cumber It,  but  this  power  is  coupled  with  the 
provision  that  in  conveying  or  disposing  of 
it  it  has  the  right  so  to  do  "for  any  legiti- 
mate purpose."  This  latter  qualification  Is 
the  crux  of  the  case;  that  is  to  say,  was 
this  lease  or  license  "for  a  legitimate  pur- 
pose," when  confessedly  its  effect  and  pre- 
sumably Its  intent  was  to  exclude  any  one 
but  the  licensee  from  the  use  of  this  par- 
ticular tract? 

We  can  come  to  no  conclusion,  from  a  care- 
ful reading  and  consideration  of  all  the  tes- 
timony In  the  case,  other  than  that  the  lease 
or  license  from  the  railroad  company  to  the 
appellant  conferred  upon  appellant  an  undue 
advantage  as  a  shipper  over  the  defendant, 
who  was  also  a  shipper  of  the  same  kind  of 
freight  at  this  same  point,  and  effected  a 
"discrlmlnaUon  •  •  •  in  faclUUes  in  the 
transportation  of  freight  •  •  •  between 
•  *  *  persons  engaged  in  the  transporta- 
tion of  freight,  in  favor  of  (appellant)  by 
abatement,  drawback  or  otherwise,"  contrary 
to  section  1127,  Rev.  St  1890  (Ann.  St  1906, 
p.  972).  It  is  very  clear  to  us,  from  the  tes- 
timony in  the  case,  that,  from  the  time  that 
It  was  first  acquired  down  to  the  present, 
this  particular  "River  tract"  of  five  acres, 
as  well  as  all  of  the  remainder  of  the  16.75 
acres  acquired  from  Williams,  was  held  and 
treated  by  the  railroad  company  as  part  of 
its  right  of  way.  Possibly  It  would  be  more 
accurate  to  say  that  it  was  treated  as  part 
of  its  depot  grounds.  The  whole  tract  of 
16.75  acres  was  donated  to  the  railroad  com- 
pany evidently  for  use  as  a  railroad,  and 
when  the  railroad  company  attempted  to 
g^ve  the  exclusive  right  of  landing  in  front 
of  what  was  practically  part  of  Its  right 
of  way,  and  of  hauling  over  this  tract  to  Its 
station  and  loading  point  on  its  line  of  road, 
to  one  customer  to  the  exclusion  and  seri- 
ous disadvantage  of  another,  we  are  of  the 
opinion  that  it  thereby  unfairly  and  unjustly 
discriminated  against  the  latter  within  the 
meaning  of  the  section  of  the  statute  referred 


to.  Even  If  it  were  true  that  this  particular 
form  of  preference  Is  not  within  the  letter  of 
our' laws  concerning  railroads,  the  spirit  of 
these  laws  Is  all  In  support  of  the  rule  that 
all  shippers  shall  have  equal  facilities  In  the 
transportation  of  freight  over  the  railroads 
of  this  state.  In  the  case  of  Cravens  ▼. 
Rodgers,  101  Mo.  247,  14  S.  W.  106,  it  Is  said, 
in  passing  on  the  right  of  a  railroad  company 
to  give  the  owners  of  a  hack  line  facilities 
for  loading  and  unloading  passengers,  which 
placed  all  competitors  in  like  business  at  a 
great  disadvantage,  that  "monopolies  are  ob- 
noxious to  the  spirit  of  our  laws,  and  ought 
to  be  discouraged.  This  is  the  spirit  of  our 
constitutional  provision  which  prohibits  'dis- 
crimination In  charges,  or  facilities  in  trans- 
portation •  •  •  between  transportation 
companies  and  individuals  or  In  favor  of  ei- 
ther.' Article  12,  g  23  (Ann.  St  1906,  p. 
809).  And  In  this  case  we  do  not  think  tbe 
railroad  company  could  give  the  plaintiffs 
the  exclusive  privilege  of  approach  to  nearly 
one-half  of  its  platform,  and  that  the  most 
desirable  and  advantageous  half  for  procur- 
ing passeng^ers,  and  thereby  deny  it  to  the 
defendants ;  both  tielng  there  for  the  same 
purpose  and  in  tbe  same  business  of  for- 
warding the  railroad's  passengers  to  their 
places  of  destination  from  the  point  where 
the  railroad  company  landed  them."  It  Is 
true  that  the  section  of  the  Constitution  re- 
ferred to  in  the  above  opinion  covers  trans- 
actions between  carriers,  but  It  is  also  true 
that  section  1127  of  our  statutes,  while  re- 
I>eatlng  this  constitutional  provision,  that  no 
railway  company,  corporation,  or  association 
"shall  hereafter  make  any  discrimination  in 
charges  or  facilities  in  the  transportation 
of  freight  or  passengers  between  transporta- 
tion companies  and  Individuals,"  goes  fur- 
ther and  includes  a  prohibition  of  discrlca- 
Inatlon  or  unequal  facilities  In  the  transpor- 
tation of  freight  "between  commission  mer- 
chants or  other  persons  engaged  in  the  trans- 
portation of  freight  and  Individuals  In  favor 
of  either  by  abatement,  drawback  or  otbw- 
wlse." 

It  seems  to  us  that  this  statutory  provi- 
sion covers  this  case,  as  we  are  satisfied  that 
the  effect  of  the  lease  or  license  was  to  confer 
a  decided  and  very  great  advantage  to  one 
shipper,  the  appellant  here,  over  its  competi- 
tor, the  respondent  Both  were  engaged  In 
the  same  line  of  business,  floating  ties  from 
the  Big  Plney  and  Qasconade  to  this  point 
on  the  Gasconade,  for  the  purpose  of  having 
them  transported  by  the  St  Louis  &  San 
Francisco  Railroad  Company  from  the  same 
station  on  the  railroad  to  their  destination, 
and  for  the  railroad  company  to  attempt  to 
say  to  one  shipper,  "Yon  may  land  your  rafts 
at  a  certain  part  of  onr  grounds  and  haul 
them  from  the  river  and  across  those  grounds 
to  our  station  and  there  load  them,"  and  to 
say  to  another  Intended  shipper,  "You  cannot 
do  this,  bnt  must  go  above  or  below  our- 
private  property  and  there  pay  tbe  tolls  that 
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may  be  exacted  of  yon  for  the  privilege  of 
reaching,  by  a  ronndabont  way,  our  loading 
Bwltch,"  Is,  to  onr  minds,  a  clear  case  of 
discrimination  In  favor  of  one  and  against 
the  other,  and  la  a  plain  case  of  affording 
superior  facilities  for  the  transportation  of 
freight  to  one  shipper  as  against  another, 
each  of  them  then  engaged  In  identically  the 
same  business.  While  we  are  of  course  not 
bound  by  the  finding  of  the  lower  court,  we 
in  this  case  agree  with  It  In  so  far  as  we 
have  here  quoted  It 

The  declarations  of  law  given  by  the  trial 
Jndge  correctly  state  the  law  as  applicable 
to  the  facts  In  the  case,  the  decree  was  for 
the  right  party  on  all  the  evidence,  and  It 
Is  affirmed.    All  concur. 


BAU  CLAIHB-ST.  LOUIS  LUMBER  CO.  T. 
BANKS   et  al. 

(St  Lonis  Coart  of  Appeals.    Missoail.    March 
9,  1909.) 

1.  CONTRAOTB  ({   187*)  —  PABTMB  —  CONTRACT 

FOB  BENEFrr  OT  Third  Pebson— EJspobce- 

KEITT  BY  THIBD  PEBSOW. 

A  contract  between  two  parties  upon  a 
valid  consideration  may  be  enfoiced  by  a  third 

Eerson,  when  entered  Into  for  bis  benefit,  tbongh 
e  be  not  named  in  the  contract  and  be  not 
privy  to  the  consideration,  and  it  is  sufficient  to 
create  the  necessary  privity  that  the  promisee 
owes  to  the  person  to  be  benefited  some  obliga- 
tion or  duty,  legal  or  equitable,  which  would 
give  him  a  jnst  claim. 

[Ed.    Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  »  798;    Dec  Dig.  |  187.*] 

2.  Schools  and  Schooi,  Distbicts  (|  81*)  — 
coiftbacis  fob  poblic  buildinos— powkb 

TO  CONTBAOT  lOB  PaTMERT  It>B  LABOB  AND 

Matebiau 

Municipal  and  public  bodies,  at  common 
law,  and  school  districts  among  other  public 
quasi  corporations,  under  the  express  provision 
of  Rer.  St  1809,  S  6761  (Ann.  St.  1906,  p. 
8328),  have  power  to  contract  for  the  payment 
of  laborers  and  materialmen  for  lalxir  and  ma- 
terial furnished  in  constructing  public  buildings, 
and  they  may  provide  for  It  in  the  contractor's 
bond  ao  that  it  inures  to  the  benefit  of  third 
persons  not  named  therein. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School   Districts,  Dec.  Dig.  {  81.*] 

3.  Bonos  (t  52*)— CyONTBACxs  ros  BsNEFrr  or 
Thibo  fkbsons— Right  of  Recovkbt  or 
Thibd  Pebsonb  Not  Naked. 

Where  a  contract  is  made  and  bond  ez- 
eented  for  the  benefit  of  third  persons  not  nam- 
ed, to  enable  such  third  persons  to  sue  on  the 
bond,  it  must  clearly  appear  by  the  terms  of 
the  contract  or  bond  that  they  are  of  the  class 
covered  by  the  conditions  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Dec. 
Dig.  I  82.*] 

4.  PsmciPAi.  and  Subett  ({  59*)— Liabilitt 
of  SuBvrr. 

In  an  action  on  a  bond  for  the  performance 
of  a  contract,  no  intendment  or  presumptions 
oataide  those  necessarily  arising  on  the  contract 
or  bond  are  to  be  indalged  In  as  against  the 
surety. 

[£^  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  103;    Dec.  Dig.  {  S9.*] 


5.  Schools  and  School  Distbicts  (i  81*)  — 
CoNTBACTofes'  Bonds  —  Constbuction  — 
Rights  or  Thibd  Pebsons. 

The  condition  of  a  building  contract  be- 
tween a  school  district  and  a  contractor  was 
that  the  school  district  agreed  to  pay  the  con- 
tractor at  Intervals  the  contract  price  of  an 
addition  to  a  srhoolhouse,  5  per  cent  to  be  re- 
tained and  paid  after  acceptance  of  the  build- 
ing, provided  the  materials  and  woiic  had  been 
paid  for  by  the  contractor,  and  that  the  dis- 
trict mieht  retain  enough  to  pay  claims  for 
work  and  materials.  The  condition  of  the  con- ' 
tractor's  bond  was  that  he  would  perform  the 
contract  and  keep  the  district  harmless  from 
claims,  liens,  costs,  etc.,  had  against  the  dis- 
trict or  building  to  be  erected  under  the  con- 
tract and  would  repay  to  the  district  all  sums 
which  it  might  pay  to  other  persons  for  work 
or  materials  furnished  for  the  building  and 
would  pay  all  damages  it  might  sustain  by  rea- 
son ot  the  nonperformance  of  the  contract 
Held,  that  the  bond  gave  no  cause  of  action 
to  third  persons  to  recover  for  woric  and  ma- 
terials furnished  In  constructing  the  building: 

[ESd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  i  81.*] 

6w  Schools  and  School  Districts  (|  81*)  — 
C!oNTBAcrroBS'  Bonds— CoNSTBucTioN. 

The  bond  was  not  the  bond  prescribed  by 
Rev.  St.  1899,  {  6761  (Ann.  St  1906,  p.  3328), 
providing  that  school  districts  contracting  for 
public  work  shall  require  the  contractor  to  give 
bond,  which  shall  be  conditioned  for  the  pay- 
ment for  all  material  used  in  such  woric  and 
all  labor  performed  thereon,  etc ;  the  prescrib- 
ed condition  not  being  Incorporated  therein. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  I  81.*] 

7.  Schools  and  School  Distbicts  (|  81*)  — 
Contractors'    Bonds— Actions — Parties. 

If  the  bond  were  the  one  contemplated  by 
section  6761,  Rev.  St.  1899  (Ann.  St.  1906,  p. 
3328),  the  suit  thereon  should  have  been  fn- 
the  name  of  the  school  district  to  the  use  of 
plaintiff,  and  not  by  plaintiff  in  his  own  name, 
under  the  express  provisions  of  section  6762 
(Ann.  St  1906,  p.  8328). 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  81.*] 

8.  Plbadino  (S  214*)  —  DEin7BBXB  —  Mattebb 
Admitted. 

Where  a  petition  seta  up  the  conditions  of 
a  bond  and  contract  together  with  averments 
by  way  of .  Interpretation  thereof  that  the  bond 
was  for  the  benefit  of  third  persons,  such  aver- 
ments are  of  legal  conclusions,  and  their  truth 
is  not  admitted  by  a  demurrer  to  the  petition 
which  admits  only  matters  well  pleaded. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  526,  527 ;   Dec  Dig.  {  214.*] 

Appeal  from  St  Louis  Circuit  Court; 
John  W.  McElhlnney,  Judge. 

Action  by  the  Eau  Clalre-St  Louis  Lum- 
ber Cktmpany  against  J.  C.  Banks  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff appeals.     Affirmed. 

This  iB  an  action  upon  a  bond  given  by 
respondent  Banks,  as  principal,  with  the 
Trust  Company  of  St  Louis  Ck>unty,  also 
respondent,  as  surety,  to  the  school  district 
of  Webster  Groves,  in  St  Louis  county,  to 
secure  the  fulfillment  of  a  building  contract 
entered  into  by  Banks  with  the  school  dis- 
trict for  the  erection  of  a  public  school  build- 
ing for  the  district.     The  substance  of  the 
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amended  petition,  as  set  out  by  counsel  for 
appellant  In  his  statement  of  tbe  case,  Is  as 
follows:  "The  amfended  petition  of  plaintiff, 
Eau  Clalre-St  Louis  Lumber  Company,  aft- 
er stating  that  about  August  22,  1905,  de- 
fendant J.  C.  Banks  entered  Into  a  contract 
in  writing  with  the  school  district  of  Web- 
ster Groves,  a  public  corporation,  for  the 
construction  by  said  Banks  of  an  addition 
to  the  Tuxedo  School,  a  public  school  build- 
ing in  the  city  of  Webster,  St  Louis  county, 
alleges:  That  by  the  terms  of  said  contract. 
Banks  agreed,  at  his  own  cost  and  charg- 
es, to  dellTcr  and  furnish  all  materials  and 
labor  and  work  for  the  complete  execution 
of  the  contract  That  the  school  district 
agreed  to  pay  him  $4,375  therefor  at  certain 
intervals  on  certificates  of  the  architect,  5 
per  cent  to  be  retained  and  to  be  paid  one 
month  after  acceptance  of  the  building  by 
the  district,  provided  that  the  materials  and 
work  had  been  paid  for  by  Banks.  That 
said  district  might  retain  from  tbe  moneys 
coming  to  Banks  enough  to  pay  and  satisfy 
such  claims  for  work  and  materials.  That 
thus  and  by  virtue  of  said  contract  Banks 
had  agreed  with  the  school  district  to  pay 
and  satisfy  all  claims  and  demands  for  la- 
bor and  materials  furnished  in  the  construc- 
tion of  the  building.  It  being  a  public  school 
buUdlng,  and  especially  to  pay  the  claim  of 
the  plaintiff  for  lumber  furnished  by  it  as 
afterwards  set  out  In  the  amended  petition. 
The  amended  petition  then  goes  on  to  state: 
.  That  contemporaneously  with  and  as  con- 
sideration and  part  of  said  contract,  the 
bond  sued  on  was  executed  and  delivered 
by  Banks  as  principal  and  the  Trust  Com- 
pany of  St.  Louis  County  as  security,  dated 
August  22,  1903;  they  binding  themselves 
unto  said  school  district  In  tbe  penal  sum  of 
$4,375,  and  conditioned,  as  follows:  That  If 
defendant  Banks  should  well  and  truly  per- 
form and  fulfill  all  and  every  one  of  the  cov- 
enants, conditions,  stipulations,  and  agree- 
ments mentioned  in  said  contract  of  August 
22.  1905,  between  him  and  said  school  dis- 
trict for  the  erection  of  said  public  school 
building,  as  called  for  in  said  contract,  and 
should  keep  the  said  school  district  harmless 
and  indemnified  from  and  against  all  and 
every  claim,  den^and,  judgment.  Hen,  and 
mechanic's  lien,  costs,  and  fees  of  every  de- 
scription incurred  in  suits  or  otherwise  that 
might  be  had  against  said  district,  or 
against  tbe  buildings  to  be'  erected  under 
said  contract,  and  should  repay  the  said  dis- 
trict all  sums  of  money  which  it  might  pay 
to  other  persons  on  account  of  work  and  la- 
bor done  or  materials  furnished  on  or  for 
said  building,  and  should  pay  to  said  dis- 
trict all  damages  it  might  sustain  and  all 
forfeitures  to  which  it  might  be  entitled  by 
reason  of  the  nonperformance  or  mal  per- 
formance on  the  part  of  defendant  Banks  of 
any  of  the  covenants,  conditions,  stipula- 
tions, and  agreements  of  said  contract,  then 


said  obligation  should  be  void,  otherwise  the 
same  should  remain  In  full  force  and  virtue. 
The  amended  petition  then  contlnnes  to  state 
that  the  condition  in  said  bond  contained 
for  the  faithful  performance  and  fulfillment 
on  the  part  of  defendant  Banks  of  all  and 
each  of  his  covenants,  conditions,  stipula- 
tions, and  agreements  mentioned  in  said  con- 
tract of  August  22,  1905,  was,  in  Intendment 
of  law,  so  made  for  the  purpose  and  to  the 
effect  of  protecting  and  for  the  use  and  ben- 
efit of  all  persons,  who  should  do  work  up- 
on or  furnish  materials  under  contract  with 
defendant  Banks  for  and  upon  the  construc- 
tion of  said  public  school  building,  and  tbe 
same  inured  to  their  use  and  benefit  as  par- 
ties and  privies  to  said  contract  and  bond, 
although     not     specially     named     therein. 

•  ♦  •  The  amended  petition  then  further 
states  that  plaintiff,  under  contract  with 
Banks,  and  relying  and  having  the  right  to 
rely  upon  his  contract  and  bond  with  the 
school  district,  furnished  between  August  25, 
1903,  and  September,  1906,  lumber  which  ac- 
tually entered  the  construction  of  the  school 
building  of  the  reasonable  value  of  $637.83, 
of  which  $200  had  been  paid;  a  balance  of 
$437.83  remaining  due  and  unpaid,  notwith- 
standing    repeated    demands    of    payment 

*  *  *  The  amended  petition  assigns,  as 
breach  of  the  bond  on  the  part  of  defend- 
ants, that  defendant  Banks  has  failed  well 
and  truly  to  perform  and  fulfill  all  and  each 
of  tbe  covenants,  conditions,  stipulations, 
and  agreements  in  said  contract  mentioned, 
to  be  by  him  performed  and  fulfilled,  and 
has  failed,  at  his  own  cost  and  charges,  to 
provide  and  deliver  all  and  every  kind  of 
materials  necessary  for  the  complete  execu- 
tion of  bis  said  contract,  and  has  failed  to 
pay  and  satisfy  the  persons  furnishing  ma- 
terials'to  him  for  and  on  said  building,  and 
particularly  has  failed  to  pay  plaintiff  its 
said  claim  for  $437.83.  and  that  said  school 
district  has  likewise  failed  to  pay  plaintiff 
the  said  balance  so  due  it  and  prays  Judg- 
ment against  defendants." 

The  trust  company  filed  Its  demurrer  to 
the  amended  petition,  assigning  as  grounds 
of  demurrer :  That  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; that  the  bond  declared  on  Is  a  con- 
tract between  defendants  and  the  school  dis- 
trict of  Webster  Groves  only,  and  the  plain- 
tiff is  neither  party  nor  privy  to  the  bond; 
that  the  bond  declared  on  was  made  to  se- 
cure the  school  district  and  was  not  made 
to  secure  the  plaintiff;  and  that  the  school 
district  has  sustained  no  loss  by  reason  of 
the  failure  of  the  defendant  Banks  to  pay 
the  plaintUTs  demand,  and  is  not  suing  up- 
on the  bond.  The  demurrer  was  sustained, 
and,  the  plaintiff  declining  to  plead  further. 
Judgment  was  entered  in  favor  of  the  de- 
fendants, respondents  here,  and  against  the 
appellant  In  due  time  appellant  filed  its 
affidavit  for  appeal,  and,  an  appeal  being 
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granted  to  this  court,  the  cause  Is  now  here 
for  adjudication. 

R.  Schnlenburg,  for  appellant.  T.  K. 
Sklnker,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  It  Is  contended  by  the  learned 
counsel  for  appellant  that  the  contract  con- 
tained an  Implied  agreement  on  the  part  of 
the  contractor  Banks  to  pay  plalntltTs  de- 
mand, and  the  appellant  accordingly  con- 
tends that  Banks  having  thus  agreed  by  his 
contract  to  pay  the  demand  of  plaintiff,  and 
having  secured  by  his  bond  the  performance 
of  his  contract.  In  all  Its  several  parts  and 
agreements,  Including  his  agreement  to  pay 
plaintiff  and  the  respondent  St  Louis  Coun- 
ty Trust  Company  by  Its  bond,  which  cover- 
ed the  contract  of  Banks,  securing  his  agree- 
ment to  pay  plaintiff,  "thereby  and  by  opera- 
tion of  law  the  bond  was  executed  for  the 
use  and  benefit  of  this  plaintiff  (together 
with  other  third  persons),  and  an  action 
has  accrued  to  plaintiff  on  such  bond,  al- 
tbongta  not  named  therein."  A  long  line  of 
decisions  of  our  courts  is  then  cited  in  sup- 
port of  the  claim:  That  they  establish  the 
doctrine  that  a  promise  made  to  another  for 
the  benefit  of  a  third  person  is  to  be  deem- 
ed made  to  the  third  person,  If  adopted  by 
him,  though  such  third  person  was  not  privy 
to  the  consideration,  was  not  named,  and 
was  not  cognizant  of  the  promise  when 
made;  that  it  Is  presumed  that  such  third 
person  accepts  such  promise  made  In  his 
favor,  and  to  overthrow  this  presumption  a 
dissent  must  be  shown;  that  such  third  per- 
son may  sue  in  his  own  name  without  join- 
ing the  direct  promisee.  It  Is  thereupon 
claimed  that,  under  the  facts  pleaded,  the 
bond  Inured  to  and  was  executed  for  the 
benefit  of  plaintiff  and  others,  for  the  rea- 
son that,  the  school  district  making  a  con- 
tract for  the  doing  of  public  work,  "the  mor- 
al duty  and  obligation  thus  rested  upon 
them  to  protect  those  who  furnished  work 
and  materials  upon  such  public  work  and 
improvement,  and  the  bond,  executed  to  the 
school  district  to  secure  Its  contract  for  pub- 
lic work.  Inured  to  the  persons  to  whom  it 
bore  such  moral  duty  and  obligation,  name- 
ly, the  persons  who  furnished  work  and  ma- 
terials upon  such  public  Improvement"  It 
Is  further  argued  that  the  contract  made 
between  Banks  and  the  school  district  con- 
tained such  provision,  and  that  this  provi- 
sion is  contained  In  these  words:  "In  case 
Banks  should  fall  to  pay  and  satisfy  all  and 
every  claim  and  demand  against  the  build- 
ing for  work  and  materials  furnished  upon 
It  the  school  district  might  if  It  deemed 
proper,  retain  from  the  moneys  due  Banks 
under  the  contract  enough  to  pay  and  satis- 
fy such  claims  and  demands,  and  therewith 
pay  such  claims."  It  is  argued  that  this 
provision  was  put  in  the  contract  evidently 
for  the  protection  and  benefit  of  third  per- 


sons furnishing  labor  and  materials,  and 
that  to  construe  this  to  be  for  the  benefit  of 
the  school  district  alone  Is  meaningless,  as 
third  persons  under  the  law  have  no  lien 
upon  public  school  buildings,  and  the  bond, 
or  this  provision  in  the  contract  did  not 
give  the  school  district  additional  protection. 
Hence  it  Is  argued  that  it  Is  an  Irresistible 
supposition  that  this  provision  was  made  In 
favor  and  for  the  benefit  of  third  persons, 
"from  which  the  moral  duty  of  the  school 
district  arose  to  see  to  the  payment  of  the 
claim  of  these  third  persons."  It  Is  further 
argued  that,  aside  from  and  in  addition  to 
the  provision  in  the  contract  the  school  dis- 
trict bore  such  moral  duty  and  obligation 
to  these  third  persons  as  to  be  sufiiclent  to 
create  the  necessary  privity  to  entitle  them 
to  sue.  It  Is  also  urged  by  the  same  learn- 
ed counsel  that  the  school  district  making 
a  contract  for  the  doing  of  public  work,  the 
legal  duty  and  obligation  rested  upon  it  to 
protect  those  who  did  the  work  and  fur- 
nished the  material,  and  that  the  bond  exe- 
cuted to  the  school  district  consequently  In- 
ured to  the  benefit  of  the  persons  to  whom 
the  school  board  or  district  bore  such  legal 
duty  and  obligation. 

Claiming  that  while  under  the  laws  of  this 
state,  and  particularly  under  the  mechanic's 
lien  law,  no  distinction  In  terms  Is  made  as 
to  their  applicability  to  private  or  public 
buildings,  counsel  concedes  that  the  almost 
uniform  doctrine  Is  that  the  mechanic's  lien 
law,  through  considerations  of  public  policy, 
does  not  apply  to  public  buildings  or  Im- 
provements; but  he  claims  that,  following 
the  legislation  of  Congress,  whereby  bonds 
for  the  doing  of  public  work  are  expressly 
required  to  be  for  the  protection  of  the  la- 
borer and  materialman,  the  state  of  Mis- 
souri, by  the  act  of  1895  (Laws  1895.  p.  240), 
now  section  6761  of  the  Revised  Statutes  of 
1899  (Ann.  St  1906,  p.  3328),  in  providing 
that:  "All  counties,  cities,  towns  and  school 
districts  making  contracts  for  public  work 
of  any  iclnd  to  be  done  for  such  county,  city, 
town  or  school  district  shall  require  every 
contractor  to  execute  a  bond  with  good  and 
sufficient  securities,  and  such  bond  among 
other  conditions  shall  be  conditioned  for  the 
payment  for  all  material  used  in  such  work, 
and  all  labor  performed  on  such  work, 
whether  by  subcontract  or  otherwise" — has 
followed  the  national  legislation,  and  by  this 
statute  has  imposed  a  moral  duty  and  im- 
pliedly a  legal  obligation  on  the  part  of  the 
school  district  to  protect  those  who  furnish 
material  upon  public  work,  and  that  the  pre- 
sumption is  that  the  school  district  Intended 
to  perform  its  legal  duty,  although  not  spe- 
cially expressed.  It  is  therefore  contended 
that  the  bond  sued  on,  and  the  promises 
therein  made,  were  for  the  benefit  and  use 
of  third  persons,  including  appellant  on  the 
facts  stated  by  it  as  to  Its  contractual  rela- 
tion as  materialman  with  Banks,  the  orig- 
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Inal  contractor  and  the  principal  In  the  bond 
sued  on.  We  have  stated  very  fully  the  po- 
sition of  the  learned  counsel  for  the  appel- 
lant, as  he  pnts  It  In  the  strongest  and  most 
forcible  way  possible.  The  authorities  that 
he  relies  on  for  these  propositions  will  be 
noted,  whoi  the  report  of  this  case  Is  offi- 
cially made  in  connection  with  his  brief,  so 
that  it  is  not  now  necessary  to  set  out  those 
authorities  in  fnll,  further  than  we  may 
have  occasion  to  refer  to  them  hereafter. 

That  a  contract  between  two  parties  upon 
a  valid  consideration  may  be  enforced  by  a 
third  party,  when  entered  Into  for  his  bene- 
fit, and  that  this  is  so  although  such  third 
party  be  not  named  In  the  contract,  and  al- 
though he  was  not  privy  to  the  consldeiatlon, 
is  so  thoroughly  settled  as  the  law  of  this 
state,  by  a  long  line  of  decisions,  that  it  is 
not  open  to  further  discussion.  It  has  further 
been  held  that  It  Is  sufficient  in  order  to 
create  the  necessary  privity,  that  the  prom- 
isee owes  to  the  party  to  be  benefited  some 
obligation  or  duty,  legal  or  equitable,  which 
would  give  him  a  just  claim.  That  munic- 
ipal and  public  bodies  have  power  to  contract 
for  the  payment  of  aU  claims  which  may  be 
made  for  labor  and  material  furnished  in  the 
construction  of  public  buildings,  and  may  cov- 
er that  in  the  bond,  so  that  it  inures  to  the 
benefit  of  third  parties  not  named,  has  also 
been  thoroughly  settled  in  this  state  by  judi- 
cial decisions  as  well  as  by  statutory  enact- 
ment. Section  6761,  Rev.  St  1899,  expressly 
authorizes  school  districts,  among  other  pub- 
lic quasi  coriwrations,  to  provide,  by  contract 
and  bond  entered  upon  and  given  for  public 
work,  for  the  payment  to  the  laborer  or  ma- 
terialman, for  material  used  In  the  work  and 
all  labor  performed  thereon  whether  by  suit- 
contract  or  otherwise,  so  that  the  power  is 
expressly  given  to  cover  such  claims  so  ef- 
fectually as  to  give  a  right  of  action  on  the 
bond  to  the  laborer  and  materialman.  For 
Illustration  of  these  rules,  in  addition  to  the 
statute,  it  is  only  necessary  to  refer  to  City 
of  St  Louis  V.  O'Nell  Lumber  Co.,  114  Mo.  74, 
21  S.  W.  484 ;  City  of  St  Louis,  to  Use  of 
Olencoe  L.  &  C.  Co.,  v.  Von  Phul  et  al.,  133 
Mo.  561,  34  S.  W.  843,  54  Am.  St.  Rep.  605 ; 
Devers  v.  Howard,  144  Mo.  671,  46  S.  W.  025; 
School  District  of  Kansas  City  ex  rel.  Koken 
Iron  Works  v.  Livers  et  al.,  147  Mo.  580,  49 
8.  W.  507;  Buffalo  Forge  Co.  v.  CuUen  & 
Stock  Mfg.  Co.,  105  Mo.  App.  484,  79  S.  W. 
1024.  But  in  all  of  the  cases  to  which  the 
attention  of  the  court  has  been  directed,  it 
has  been  held  that  to  enable  third  parties, 
not  named  in  the  bond  or  in  the  contract  to 
sue  on  the  bond,  it  must  clearly  appear,  by 
tbe  terms  of  the  contract  or  bond,  that  they 
are  of  the  class  covered  by  the  conditions  of 
the  bond.  When  they  are,  they  can  sue, 
whether  named  in  the  bond  or  not ;  when  they 
are  not,  they  have  no  right  of  action  on  the 
bond.  This  distinction  is  very  well  drawn  In 
tbe  case  last  cited  (Buffalo  Forge  Co.  v.  Cnl- 
len  &  Stock  Mfg.  Co.,  supra).  In  which  case 


this  court  distinguishing  the  bond  before  it 
from  the  bond  which  was  before  the  court  in 
the  dee  of  State  ex  rel.  v.  Loomis,  88  Mo. 
App.  500,  said,  referring  to  the  Loomis  Case^ 
that  the  bond  there  under  consideration  con- 
tained this  clause:  "This  bond  is  made  for 
the  use  and  benefit  of  all  persons  who  may 
become  entitled  to  liens  under  said  contract 
according  to  the  provisions  of  the  law  In 
such  case  made  and  provided,  and  may  be 
sued  upon  by  them  as  if  executed  to  them  in 
proper  person."  Construing  this  clause,  this 
court  held  in  that  case  that  the  clause  desig- 
nated the  only  persons,  aside  from  the  par- 
ties to  the  bond,  who  could  sue  on  it  and 
that  Inasmuch  as  the  relator  in  the  case  had 
no  lien,  he  therefore  did  not  come  within  the 
designated  class,  and  hence  could  not  sue. 
This  court  further  said,  In  the  Buffalo  Forge 
Company  Case,  supra,  that  while  it  was  true 
the  building  was  'a  public  one,  and  the  bond 
was  probably  drawn  under  a  misapprehen- 
sion of  tbe  law,  or  a  blank  form  used  with 
that  clause  left  In  It  Inadvertently,  courts 
could  only  enforce  contracts  as  they  were 
made,  and  that  It  was  for  that  reason  the 
court  had  held  in  the  Loomis  Case  that  the 
relator  had  no  right  of  action  on  the  Instru- 
ment. That  is  to  say.  It  must  appear  that 
tbe  party  seeking  to  obtain  the  benefit  of  the 
contract  and  bond  clearly  falls  within  the 
terms  and  Is  included  within  the  provisions 
of  them,  to  be  entitled  to  his  action  on  the 
bond. 

In  the  case  before  us  the  condition  In  the 
contract  is  that  the  school  district  agreed  to 
pay  Banks  the  contract  price  for  the  work, 
"at  Intervals  on  certificates  of  the  architect 
5  per  cent  to  be  retained  and  to  be  paid  one 
month  after  acceptance  of  the  building  by 
the  district  provided  that  the  materials  and 
work  had  been  paid  for  by  Banks,  and  that 
said  district  might  retain  from  the  moneys 
coming  to  Banks  enough  to  pay  and  satisfy 
such  claims  for  work  and  materials";  and 
the  condition  in  the  bond  is  that  If  defendant 
Banks  "should  well  and  truly  perform  and 
fulfill  all  and  every  one  of  the  covenants, 
conditions,  stipulations,  and  agreements  men- 
tioned in  said  contract  of  August  22,  1905, 
between  him  and  said  school  district  for  the 
erection  of  said  public  school  building,  as  call- 
ed for  In  said  contract,  and  should  keep  the 
said  school  district  harmless  and  Indemnified 
from  and  against  all  and  every  claim,  demand, 
judgment.  Hen,  and  mechanic's  lien,  costs,  and 
fees  of  every  description  Incurred  in  suits  or 
otherwise  that  might  be  had  against  said  dis- 
trict, or  against  tbe  buildings  to  be  erected  un- 
der said  contract  and  should  repay  the  said 
district  all  sums  of  money  which  It  might  pay 
to  other  persons  on  account  of  work  and  labor 
done  or  materials  furnished  on  or  for  said 
building,  and  should  pay  to  said  district  all 
damages  it  might  sustain  and  all  forfeitures  to 
which  it  might  be  entitled  by  reason  of  the 
nonperformance  or  malperformance  on  the 
part  of  defendant  Banks  of  any  of  tbe  cove- 
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nasts,  conditions,  stipulations,  and  agreements 
of  said  contract,  then  said  obligation  should  be 
TOld,  otherwise  the  same  should  remain  In 
full  force  and  virtue."  While  this  bond,  In 
terms,  requires  Banks  to  perform  all  and 
every  one  of  the  covenants,  etc.,  contained  In 
his  contract,  and  while  the  contract  pi'ovlded 
that  the  materials  and  work  should  be  shown 
to  have  been  paid  for  by  Banks  before  he 
was  entitled  to  the  compensation  provided  for 
In  the  contract,  and  while  It  was  provided 
in  the  contract  that  the  district  might  retain 
from  the  moneys  coming  to  Banks  enough  to 
pay  and  satisfy  claims  for  work  and  materi- 
al, there  is  nothing  in  the  bond  itself,  which, 
by  any  construction  of  it,  can  be  held  to 
mean  that,  if  Banks  did  not  do  this,  a  right 
of  action  accrued  to  a  third  party.  In  the 
cases  referred  to,  there  was  either  an  express 
stipulation  that  the  bond  should  be  for  the 
benefit  of  third  parties  not  named  and  that 
the  bond  could  be  put  in  suit  to  their  use,  or 
the  contract  and  bond  were  together  of  such 
a  character  as  to  imply  that  that  was  In  con- 
templation of  the  parties ;  that  is  to  say,  not 
only  In  contemplation  of  the  contractor  and 
the  party  with  whom  the  contnct  for  the 
erection  of  the  building  or  doing  of  the  work 
was  made,  bat  it  should  have  clearly  been 
within  the  contract  of  the  surety  on  the 
bond.  It  is  to  be  remembered  that  this  case 
is  not  against  Banks  alone,  but  Is  on  the 
bond  against  Banks  and  his  surety,  and  no  In- 
tendment or  presumptions  outside  of  those 
necessarily  arising  on  the  contract  and  on  the 
bond  are  ever  indulged  in  as  against  the 
surety. 

Xor  does  the  bond  come  within  the  statute 
referred  to  (section  6761),  for  it  does  not  con- 
tain the  clause  carrying  the  condition  that  it 
be  "for  the  payment  for  all  material  used  in 
sndi  work,  and  all  labor  performed  on  such 
work,  whether  by  subcontract  or  otherwise." 
Furthermore,  if  this  section  is  relied  upon, 
then  the  suit  should  have  been  in  the  name 
of  the  school  district  to  the  use  of  appellant 
(Rev.  St  1899,  i  6762  [Ann.  St  1906,  p.  3328]). 
WhUe  It  may  be  said  that  there  was  no  neces- 
sity for  the  school  board  to  protect  the  build- 
ing against  liens  (Press  Brick  Co.  v.  School 
District,  79  Ho.  App.  666),  the  fact  remains 
that  this  bond  was  drawn  in  such  terms  as 
to  protect  the  school  district  alone,  and  not 
third  parties.  Conceding  that  there  Is  no 
right  of  lien  against  the  schoolhouse,  counsel 
for  appellant  argues  that  if  this  bond  Is  not 
for  the  protection  of  third  parties,  laborers 
and  materialmen.  It  is  meaningless.  That 
may  be  true,  but  that  fact  surely  cannot  be 
held  to  extend  the  bond  beyond  its  language 
and  terms,  or  its  necessarily  implied  obliga- 
tion, at  least  that  cannot  be  done  as  against 
the  surety.  It  Is  true  that  the  amended  peti- 
tion alleges  that  this  bond  Is  for  the  benefit 
of  all  parties  fnmishing  labor  and  material, 
and  that  the  petition  Is  met  by  a  demurrer ; 


but  it  needs  no  citation  of  authorities  on  the 
proposition  that  a  demurrer  only  admits  such 
matters  as  are  well  pleaded  and,  the  plaintiff 
In  this  case  having  set  up  the  conditions  of 
the  bond  and  of  the  contract  the  averments 
by  way  of  Interpretation  to.be  put  upon  them 
are  merely  pleading  legal  conclusions,  the 
truth  of  which  a  demurrer  does  not  admit 

Our  conclusion  uiran  the  case  is  that,  while  ' 
recognizing  the  legal  propositions  advanced 
by  the  appellant  as  generally  correct,  we  are 
compelled  to  hold  that  they  do  not  apply  to 
this  bond,  and,  so  holding,  the  Judgment  of 
the  trial  court,  sustaining  the  demurrer  to 
the  petition,  is  affirmed.    All  concur. 


O'FARKELIi  V.  METROPOLITAN  ST.  RY. 
CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  1,  1909.    Rehearing  Denied 

March  29,  1909.) 

Stbeet  Railboads  ({  114*)  —  Coixision  or 
Cab  With  PEDESTBiAN—NEaLioEWCE— Evi- 
dence. 

Where  plaintiff,  running  along  the  side  of 
a  street  car  to  board  it  when  it  should  stop  on 
the  other  side  of  the  street,  was  caught  between 
it  and  another  car,  coming  in  the  opposite  direc- 
tion and  seen  by  him  only  just  as  be  was 
struck,  negligence  of  the  motorman  of  the  lat- 
ter car  authorizing  recovery  is  not  shown ; 
there  being  only  his  testimony  that,  when  he 
discovered  plaintiff's  danger,  he  was  so  close 
to  him  that  he  did  not  have  time  to  stop  his 
car  to  prevent  the  accident 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Out  Dig.  S!  243,  244;  Dec.  Dig.  f 
114.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  B.  Mlddlebrook,  Special  Judge. 

Action  by  Patrick  O'Farrell  against  the 
Metropolitan  Street  Railway  Company.  De- 
fendant was  granted  a  new  trial,  and  plain- 
tiff appeals.    Affirmed. 

Boyle  &  Howell  and  Guthrie  &  Smith,  for 
appellant.  John  Lucas  and  Ben  Hardin,  for 
respondent 

BROADDUS,  P.  J.  This  is  a  suit  for  dam- 
ages for  Injiu^es  sustained  as  the  alleged  re- 
sult of  the  defendant's  negligence. 

The  facts  are  as  follows:  On  September  4, 
1906,  the  plaintiff  started  in  a  southeasterly 
direction  to  cross  the  street  and  take  passage 
on  defendant's  east-bound  car  at  the  usual 
stopping  place  of  the  defendant  on  Strong 
avenue,  in  the  city  of  Argentine,  Kan.  While 
be  was  proceeding  along  between  the  east 
and  west  bound  tracks  of  defendant,  he  was 
struck  and  injured.  The  plaintiff  resided 
and  did  business  as  a  grocer  at  the  comer 
of  King  street  and  Strong  avenue.  At  the 
time  mentioned,  the  plaintiff,  as  be  stepped 
out  of  his  door,  saw  a  car  coming  from  the 
west  which  it  was  his  purpose  to  board.  As 
this  car  approached  King  street,  he  attempt- 
ed to  cross  Strong  avenue  in   front  of  It 
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and  go  to  the  southeast  corner,  the  nsual 
stopping  place,  but  by  the  time  he  got  to  the 
track  the  car  was  too  far  advanced  for  him 
to  do  80.  Then  being  between  the  two 
tracks,  he  turned  eastward  in  a  run,  keeping 
bis  eye  on  the  motorman,  and  signaling  him 
to  stop  the  car.  In  this  manner  he  passed 
over  King  street,  a  distance  of  60  or  70  feet 
While  he  was  so  proceeding,  he  saw  a  wo- 
man standing  on  the  southeast  comer  wait- 
ing for  a  car,  which  caused  him  to  t>elieve 
that  it  would  stop  for  her.  He  then  changed 
his  course  to  the  west,  stiU  on  the  run,  and, 
when  he  got  about  two-thirds  of  the  distance 
of  the  length  of  the  car,  a  car  going  west 
came  up,  and  he  was  caught  between  the'two 
and  crushed.  He  did  not  see  the  car  going 
west  until  it  was  nearly  upon  him.  It  was 
shown  that  the  motorman  could  have  seen 
him  leaving  his  place  of  business  in  time  to 
have  stopped  the  car  before  it  reached  the 
place  where  the  Injury  occurred.  Such  was 
the  plaintifTs  case. 

The  motorman  of  defendant  testified  that 
he  saw  plalntifiC  just  as  he  came  off  the  walk 
in  front  of  his  store;  that  he  attempted  to 
stop  the  car  as  soon  as  he  saw  plaintiff  on 
the  tracks  in  a  run;  that  plaintiff  crossed 
the  track  in  front  of  his  car,  and  was  be- 
tween the  two  tracks.  The  finding  of  the 
jury  was  for  the  plaintiff.  The  defendant 
moved  to  set  aside  the  verdict  of  the  jury 
and  for  a  new  trial.  The  court  sustained 
the  motion  for  the  following  reasons:  "There 
was  an  absence  of  evidence  to  show  the 
west-bound  car  could  have  been  stopped  in 
time  to  have  prevented  the  injury  after  plain- 
tiff's position  became  obviously  perilous. 
The  court  erred  in  not  sustaining  the  defend- 
ant's Instruction  •  •  •  constituting  a  de- 
murrer to  the  evidence.  The  court  erred  in 
not  giving  defendant's  instruction  submitting 
the  question  of  contributory  negligence  of 
plaintiff,  and  in  giving  plaintifl:'s  instructions 
on  the  last-chance  doctrine  in  the  absence  of 
evidence  to  show  that  the  oncoming  car 
could  have  been  stopped  in  time  to  have 
avoided  the  Injury  after  plaintiffs  position 
became  obviously  perilous."  The  plaintiff  ap- 
pealed from  this  action  of  the  court  in  setting 
aside  the  verdict  and  granting  a  new  trial. 
The  several  reasons  assigned  by  the  court  for 
its  action  may  t>e  resolved  into  one,  viz., 
that  the  plaintiff  failed  to  make  out  a  case. 

The  plaintiff  Introduced  no  evidence  what- 
ever tending  to  show  that  the  motorman  saw 
or  could  have  seen  that  plaintiff  was  in  a 
condition  of  peril  in  time,  by  the  exercise  of 
ordinary  care,  to  have  avoided  injuring  him. 
All  the  light  that  we  have  on  that  question 
comes  from  the  eviilence  of  the  motorman, 
which  stands  uncontradicted,  that,  when  he 
discovered  plaintiff's  danger,  he  was  so  close 
to  him  that  he  did  not  have  time  to  stop 
his  car  until  the  cars  met  and  caught  plain- 
tiff l)etween  them.    The  plaintiff's  testimony 


in  his  t>ehalf  consisted  alone  of  what  he  ob- 
served.    All  that  he  saw  of  the  car  going 
west  was  just  a  moment  before  bis  injury. 
Affirmed.    All  concur. 


T.   CARRABINE  &  CO.  ▼.   COX. 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  8,  1908.  On  Rehearing,  March  1,  1909. 
Further  Rehearing  Denied  March  29,  1900.) 

1.  VENDOB  AMD  P0BCHASEB  (§  140*)— OPERA- 
TION   OF    CONTBACT— TUM    OF   PeBFOBHANCB 

—Time  as  Essence. 

A  vendor  contracted  to  sell  land  for  $4,800 
and  agreed  to  furnish  an  abstract  showing  a 
merchantable  title,  with  a  certain  time  in  which 
to  examine  it,  when  the  purchaser  should  return 
it,  with  bis  objections,  after  wbich  the  vendor 
should  have  a  reasonable  time  in  which  to  cor- 
rect any  defects  in  the  title,  and,  should  the  ti- 
tle be  not  merchantable  on  October  12th,  when 
the  contract  was  to  be  closed,  should  have  a 
sufficient  time  thereafter  to  correct  defects,  but 
in  no  event  should  the  closing  of  the  contract  I>e 
delayed  beyond  that  date  because  of  any  defect 
in  the  title,  providing  that  the  vendor  then  ex- 
ecute a  bond  in  the  sum  of  $4,800  to  indemnify 
the  purchaser  in  case  the  vendor  should  fail  to 
make  the  title  merchantable.  Time  was  ex- 
pressly made  of  the  essence  of  the  contract. 
Held,  that  the  vendor's  failure  to  tender  any 
abstract  on  or  before  October  l2th  was  such  a 
breach  of  his  contract  as  would  justify  the  pui^ 
chaser's  refusal  to  accept  one  tendered  there- 
after. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  $  140.*] 

2.  Vendob  and  Pubcraseb  (J  140*)  — Per- 
FOKMANCE— Sufficiency. 

The  vendor's  offer  to  furnish  an  alntract 
if  the  vendee  would  pay  two  of  the  purchase- 
price  notes  then  due  and  accept  a  bond  for  $1,- 
iiOO  was  not  a  compliance  with  the  contract, 
even  if  made  at  the  time  designated  therein. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  140.*] 

3.  Vendob  and  Pubciiaseb  (5  140*)— Opkba- 
TioN  OF  Contbact^-Conditions. 

'rhe  vendor  need  not  offer  to  give  the  $4,- 
800  bond  in  order  to  secure  additional  time  aft- 
er October  12th  in  Ivhich  to  perfect  his  title, 
but  could  either  have  closed  the  transaction  by 
then  giving  the  bond,  with  a  reasonable  time 
thereafter  within  which  to  furnish  a  good  title, 
pr,  without  giving  the  bond,  could  take  a  rea- 
sonable time  thereafter  to  make  his  title  good 
before  closing;  but  he  could  not  refuse  to  ten- 
der any  abstract  at  all  within  that  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  140.*] 

4.  Contbacts  (5  303*)- Right  of  Action— 
Defenses— Bbeach  by  Pabtt. 

One  cannot,  after  breaching  his  own  con- 
tract so  as  to  justify  an  abrogation  by  the  oth- 
er party,  either  recover  damages  for  a  breach 
by  the  other  party,  or  enforce  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1411 ;    Dec.  Dig.  i  303.*] 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty;   George  W.  Wanamaker,  Judge. 

Action  by  T.  Carrablne  &  Co.,  a  copartner- 
ship, against  J.  D.  Co.^.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Aleshire,  Herrlck  &  Gundiach,  for  aK)el- 
lant.  Ira  B.  Hyde  &  Son,  Orton  &  Orton. 
and  S.  H.  Kesterson,  for  respondent 
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BROABDUS,  P.  J.  The  plaintiffs,  T.  Car- 
rabine  and  James  I.  Goodell,  constitute  the 
partnership  of  Carrablne  &  Co.,  doing  busi- 
ness in  Kansas  City,  Mo.  The  plaintiffs  sue 
defendant  on  three  promissory  notes  of  the 
aggregate  sum  of  $3,000:  One  executed  on 
the  18th  day  of  August,  1006,  for  $300,  pay- 
able on  demand,  bearing  Interest  at  the  rate 
of  7  per  cent,  per  annum ;  one  for  $500  of 
the  same  date,  du^e  the  10th  day  of  Septem- 
ber, 1905,  and  bearing  the  same  rate  of  In- 
terest; one  for  $2,000  of  the  same  date 
payable  the  12th  day  of  October,  1905,  bear- 
ing the  same  rate  of  Interest  and  all  payable 
to  the  plaintiffs.  The  answer  admits  the 
execution  of  the  notes  and  sets  up  as  a  de- 
fense a  failure  of  consideration;  that  they 
were  given  as  a  part  consideration  for  the 
purchase  price  of  the  following  real  estate, 
to  wit,  the  west  half  of  section  34,  township 
28,  range  18,  Kiowa  county,  state  of  Kansas  { 
that  plaintiff  and  defendant  entered  into  a 
contract  in  writing  for  tbe  sale  of  said  land 
by  plaintiffs  to  defendant  for  the  price  of 
$4,800;  that  defendant  paid  to  plaintiffs  on 
the  purchase  price  the  sum  of  $200,  and  ex- 
ecuted the  said  notes  and  was  to  execute  a 
note  and  mortgage  for  $1,600  when  said  land 
was  conveyed  to  him  by  good  and  sufficient 
warranty  deed,  together  with  abstract  show- 
ing a  good  and  merchantable  title  to  said 
land.  By  tbe  terms  of  the  contract  which  is 
copied  into  the  petition  the  notes  in  suit 
are  described  the  consideration  of  the  pur- 
chase price  stated  to  be  $4,800,  the  acknowl- 
edgment of  the  receipt  of  $200  paid,  and  a 
recitation  that  defendant  was  to  execute  a 
first  mortgage  on  the  land  for  $1,600  evi- 
denced by  two  notes  of  $800  each  due  In  five 
years  from  October  12,  1905. 

It  was  a  part  of  the  agreement  that  plain- 
tiffs were  to  furnish  to  defendant  an  abstract 
showing  in  them,  or  from  whom  the  deed 
is  to  come  a  good  and  merchantable  title, 
with  10  days  in  which  to  examine  it  and 
providing  that  he  shall  return  the  same  to 
plaintiffs  with  his  objections  in  writing,  and 
also  providing  that  the  plaintiffs  shall  have 
reasonable  time  thereafter  in  which  to  cor- 
rect any  defects  or  objections  raised  as  to 
the  title;  the  nature  and  kind  of  objections 
to  be  taken  into  consideration  in  the  length 
of  time  to  be  given  to  tbe  plaintiffs  for  cor- 
recting and  remedying  the  same.  And  it  was 
further  agreed  that,  should  the  title  to  the 
land  not  be  merchantable  at  the  time  men- 
tioned for  the  closing  of  the  contract,  the 
plaintiffs  shall  have  sufficient  time  there- 
after to  correct  all  such  defects,  either  by 
suit  to  quiet  title  or  otherwise;  but  in  no 
«vent  shall  tbe  closing  of  this  contract  be 
delayed  beyond  said  date  on  account  of  any 
such  defects  of  title,  providing  that  plain- 
tiffs at  the  same  time  and  place  execute  to 
the  defendant  a  bond  in  the  penal  sum  of 
«aid  purchase  price  to  Indemni^  the  defend- 
ant against  all  damages,  should  plaintiff 
fall  to  make  the  title  merchantable.    And 


It  is  further  provided  that,  if  the  title  to 
the  land  cannot  be  procured,  the  plaintiffs 
are  to  return  to  defendant  all  money  receiv- 
ed, and  the  contract  is  to  be  considered  null 
and  void;  and  it  is  also  provided  that  the 
contract  is  made  subject  to  the  approval  of 
the  owner,  and  that  time  shall  be  the  es- 
sence of  the  agreement  The  answer  alleges 
that  plaintiffs  never  had  title  to  tbe  land, 
have  never  conveyed  it  to  defendant  and 
have  never  furnished  an  abstract  showing 
a  merchantable  title,  and  that  plaintiffs  have 
wholly  failed  to  comply  with  the  terms  of 
the  contract.  Tbe  answer  further  alleges 
that  the  owner  of  the  land  has  never  affirm- 
ed the  said  contract.  Defendant  prays  judg- 
ment for  the  $200  paid  on  the  contract 

The  plaintiffs  filed  a  reply,  in  which  they 
admitted  the  execution  of  said  contract  and 
set  up  other  matters,  among  which  are  the 
following:  That  by  a  mistake  there  was  a 
misdescription  of  the  land  sold  to  the  defend- 
ant; that  they  furnished  defendant  with  an 
abstract  of  the  land  so  sold  showing  a 'good 
and  merchantable  title  and  tendered  him  a 
good  and  sufficient  warranty  deed  to  the  land 
sold,  but  that  defendant  declined  to  receive 
the  same;  and  that  they  have  been  at  all 
times  ready  and  willing  to  furnish  defend- 
ant a  good  and  sufficient  deed  and  a  suffi- 
cient abstract  of  titl&  thereto,  and  that  they 
now  tender  such  to  him.  The  owner  of  the 
land  sold  it  to  one  G.  B.  Davis  after  the  ex- 
ecution of  the  contract  in  suit  who  mort- 
gaged it  to  secure  the  sum  of  $G00,  which 
was  unsatisfied  on  the  12th  day  of  October, 
1005.  In  about  three  weeks  thereafter  plain- 
tiffs, through  their  agent  offered  to  furnish 
a  good  abstract,  if  defendant  would  pay  tbe 
$300  and  the  $500  note  mentioned  and  ten- 
dered defendant  a  bond  in  the  sum  of  $1,- 
500  to  indemnify  defendant  against  loss  on 
account  of  the  existence  of  said  mortgage. 
The  defendant  declined  the  offer.  Nothing 
was  further  done  until  the  3d  day  of  Feb- 
ruary, 1006,  when  plaintiffs  tendered  an  ab- 
stract which  they  allege  was  sufficient  and 
offered  to  convey  to  defendant  the  land  by 
warranty  deed.  Tbe  defendant  refused  this 
offer  also. 

Under  the  contract  plaintiffs  were  g^lven  to 
the  12th  day  of  October,  1905,  to  furnish  to 
defendant  an  abstract  showing  a  good  and 
merchantable  title  to  the  land.  They  failed 
to  tender  any  such  abstract  at  that  time. 
As  the  time  was  the  essence  of  the  contract 
this  failure  on  their  part  was  a  sufficient 
justification  to  tbe  defendant  to  refuse  to  ac- 
cept any  other  that  should  be  offered  after 
that  time,  and  the  offer  to  furnish  an  ab- 
stract if  defendant  would  pay  the  two  notes 
mentioned  and  accept  the  $1,500  bond  made 
three  weeks  after  said  date  would  not  have 
been  in  compliance  with  the  contract,  even 
had  it  been  made  at  tbe  time  designated. 

We  do  not  agree  with  defendant's  conten- 
tion that  plaintiffs,  If  unable  to  furnish  a 
proper  abstract  on  the  12th  of  October,  could 
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only  have  additional  time  In  which  to  per- 
fect It,  by  giving  the  $4,800  bond  mentioned. 
It  was  optional  with  them  whether  they 
would  give  it  or  not  Had  they  seen  fit  to  do 
so,  then  the  transaction  would  have  been 
closed  with  leave  to  them  to  furnish  a  good 
title  within  a  reasonable  time.  They  had  a 
right  to  waive  giving  the  bond  and  take 
time  tf  their  abstract  was  not  satisfactory  to 
make  it  so,  but  they  did  not  have  the  right 
to  let  the  time  pass  without  submitting  to 
defendant  their  abstract  and  give  him  the 
right  to  accept,  or  make  his  objection  to  it 
if  be  had  any,  and  plalntlfFs  had  no  right 
imder  their  contract  to  avoid  Its  terms  by 
tendering  a  bond  In  the  sum  of  $1,500  to  In- 
demnify defendant  against  the  defects  of 
their  title  and  then  take  further  tlnte  to  fur- 
nish an  abstract  and  a  good  and  sufficient 
deed.  If  they  desired  such  further  time, 
the  contract  provided  bow  to  obtain  It. 

Time  being  the  essence  of  the  contract, 
and  plalntlSB  having  failed  In  every  im- 
portant partlcnlar  to  ofTer  to  perform  at  the 
time  fixed  for  such  performance,  and  defend- 
ant not  having  waived  such  condition,  the 
plalntlfflg  are  not  entitled  to  recover,  and  the 
Judgment  of  the  court  should  be  upheld. 
"Parties  are  bound  by  their  contracts  and 
cannot,  after  committing  a  breach  Justifying 
an  abrogation  of  the  cotatract,  either  recover 
damages  for  such  breach  or  enforce  the  con- 
tract" SI<*  V.  Insurance  C!o.,  79  Mo.  App. 
609. 

Judgment  affirmed.    All  concur. 

On  Rehearing. 

PER  CURIAM.  Further  Investigation  and 
consideration  has  been  given  this  case  on 
rehearing,  which  has  resulted  in  the  conclu- 
sion that  the  judgment  should  be  affirmed 
on  the  opinion  already  rendered. 


STATE  ex  rel.  AMERICAN  NAT.  BANK  OP 

LOUISVILLE,  KT.,  v.  FIDEUTY 

&  DEPOSIT  CO. 

(Kansas  City  Court  of  Appeals.  Missouri.   Feb. 

1,  1909.   Rehearing  Denied  March  29,  1909.) 

1.  Judges    ($    15*)  —  Election    of    Speciai. 
Judges— Statutoby  Authobitt. 

Where  the  judge  of  a  division  of  a  county 
circuit  court  did  not  request  the  judge  of  an- 
other division  to  hold  court  for  bim  on  account 
of  illness,  though  authorized  so  to  do  by  Laws 
1901,  p.  119  (Ann.  St  1906,  J  1734),  and  Laws 
1905,  p.  128,  I  7,  It  was  proper  to  elect  a  spe- 
cial judge,  as  authorized  by  Rev.  St  1899,  f 
1679  (Ann.  St  1906,  p.  1220). 

[Ed.  Note. — For  other  cases,  see  Judges,  Dec. 
Dig.  i  16.*] 

2.  Judges  (i  18*)— Poweb  to  Caix  in  Otueb 

JUDCE. 

The  court  record  nee<^  not  show  the  reason 
why  a  judge  of  a  dirision  of  a  county  circuit 
court  called  in  the  judge  of  another  division  to 
hold  court  for  him,  as  authorized  by  Lews  1901, 
p.  119  (Ann.  St  1906,  {  1734),  and  Laws  1905, 


p.  123,  I  7,  since  the  statutory  cause  will  be 
presumed. 

[E}d.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  I  63 ;   Dec.  Dig.  S  1&*} 

3.  JunoEg  (i  16*)— PowKB  ID  Caix  in  Oth- 
eb  Judob. 

A  regular  circuit  Judge  who  calls  in  another 
judge  to  hold  court  for  him  thereby  terminates 
the  authority  of  a  special  Judge  elected,  as  an- 
thorized  by  Rev.  St  1899,  ^  1679  (Ann.  St 
1906,  p.  1220). 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  I  16. •] 

4.  Judges  (|  25*)— Powxb  to  Caix  in  Otheb 
Judge. 

A  judge  called  in  at  the  request  of  the  reg- 
ular judge  to  hold  court  has  authority  over  a 
cause  tried  by  him  until  the  motions  after  the 
trial  are  disposed  of,  though  the  regular  judge 
appears  and  holds  court 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  is  100-104;    Dec.  Dig.  |  25.*] 
6.  Appeal  and  Ebbob  (|  345*)— Tike  With- 
in Which  to  Appeal. 

A  judge  called  in  at  the  request  of  the 
regular  judge  tried  a  cause.  A  motion  for  new 
trial  remained  undisposed  of  at  the  time  the 
court  adjourned  to  the  next  regular  term.  At 
the  next  regular  term  the  judge  overruled  the 
motion,  and  at  a  subsequent  term  the  regular 
judge  overruled  the  motion.  Held,  that  the 
proper  time  within  which  to  appeal  the  case 
was  during  the  term  at  which  the  motion  was 
first  overruled. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  345.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;   Hermann  Brumback,  Judge. 

Action  by  the  State,  on  the  relation  of  the 
American  National  Bank  of  Louisville,  Ky.. 
against  the  Fidelity  &  Deposit  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Dismissed. 

Karnes,  New  &  Krauthotf,  for  appellant. 
Thos.  T.  Crittenden,  Elijah  Robinson,  and 
Harris  Robinson,  for  respondent 

ELLISON,  J.  This  action  was  instituted 
on  an  attachment  bond;  the  defendant,  Fi- 
delity &  Deposit  Company  of  Maryland,  be- 
ing siurety.  The  Judgment  was  for  plaintiff 
In  the  trial  court  Plaintiff  baa  filed  a  mo- 
tion to  dismiss  the  appeal  on  the  ground 
ttiat  it  was  not  taken  during  the  term  at 
which  the  motion  for  new  trial  was  over- 
ruled. 

It  appears  that  the  Jackson  county  circuit 
court  at  the  time  of  the  trial  was  composed 
of  five  divisions;  each  division  being  presid- 
ed over  by  a  different  Judge.  This  cause 
was  pending  In  division  No.  2,  of  which  Her- 
mann Brumback  was  the  Judge.  On  Novem- 
ber 12,  1906,  during  the  October  term,  Judge 
Brumback,  as  the  record  shows,  was  unable 
to  hold  court  on  account  of  sickness.  The 
record  also  showing  that  he  bad  not  pro- 
cured another  Judge  to  hold  the  court,  the 
clerk,  under  the  statute,  held  an  election  by 
the  bar,  when  Charles  W.  German,  Esq.,  was 
elected.  German  held  the  court  for  about 
two  weeks,  when  on  the  forty-fifth  day  of 
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the  term,  aa  the  record  recites,  court  met 
pursuant  to  adjournment,  and  was  held  by 
jQdge  Park  "at  the  request  of  Judge  Brum- 
back,  the  regular  Judge  of  this  dlTlslon." 
Judge  Park  was  the  regular  Judge  of  divi- 
sion No.  1  of  the  Jackson  county  circuit 
court,  and  he  held  court  under  this  request 
of  Judge  Brumback  for  near  two  weeks, 
when  the  latter  resumed  his  duties,  and 
Judge  Park  retired  to  his  own  diTislon.  Dur- 
ing the  time  of  Park  holding  the  court  for 
Brumback  this  case  was  tried.  The  trial 
having  resulted  in  plaintlfTs  favor,  the  de- 
fendant surety  company  In  due  time  filed 
Its  motion  for  a  new  trial.  The  motion  was 
not  disposed  of,  and  afterwards  the  term 
was  adjourned  by  Judge  Brumback  to  the 
regular  January  term,  1907,  which  had  the 
effect  of  continuing  the  case  with  the  motion 
for  new  trial  to  that  term.  At  the  opening 
and  during  the  January  term  Judge  Brum- 
back presided,  until  the  fifty-third  day,  when 
be  left  the  bench,  and  at  his  "request" 
Judge  Park  again  presided,  "while  the  fol- 
lowing proceedings  are  had  and  made  of 
record."  A  part  of  such  proceedings  was 
the  motion  for  new  trial  in  this  case.  It 
was  argued  before  Judge  Park  and  over- 
ruled by  him  on  the  flfty-thlrd  day  of  the 
January  term  (March  21,  1907),  and  no  ap- 
peal was  taken.  On  overruling  the  motion 
for  new  trial  Judge  Park  retired,  and  Judge 
Brumback  resumed  the  bench.  At  a  subse- 
quent term,  more  than  a  year  thereafter, 
viz.,  on  the  2d  of  April,  1908,  Judge  Brum- 
back presiding,  the  motion  for  new  trial  was 
overruled  by  him,  and  at  that  term  an  appeal 
was  taken,  being  the  one  now  before  us. 
The  different  divisions  of  the  circuit  court 
of  Jackson  county  have  been  brought  into 
existence  by  different  acts  of  the  Legislature 
which  enactments  were  chiefly  made  neces- 
sary by  the  necessity  which  the  Legislature 
saw  for  increasing  the  number  of  Judges- 
Laws  1901,  p.  119  (Ann.  St.  1906.  I  1734), 
and  Laws  1905,  p.  123,  provided  in  section 
7  that  "whenever  the  Judge, of  any  division 
of  said  circuit  court  shall  be  sick,  absent, 
or  from  any  cause  Is  unable  to  hold  any 
term  or  part  of  term  of  court  In  such  divi- 
sion at  Kansas  City  or  Independence,  such 
term  or  part  of  term  may,  by  request  of 
such  Judge  of  such  division,  be  held  by  a 
judge  of  any  other  division  of  said  circuit 
court."  The  circuit  court  record,  above  re- 
ferred to,  showing  that  Judge  Brumback  was 
disqualified  on  account  of  sickness,  and  that 
he  had  not  called  In  another  Judge,  it  be- 
came proper  under  the  general  statutes  (sec- 
tloo  1679,  Rev.  St  1899  [Ann.  St  1906,  p. 
1220])  to  elect  a  member  of  the  bar,  as  was 
done  here.  It  was  not  necessary  for  the 
record  to  show  that  an  effort  was  made  to 
secure  some  other  Judge.  State  v.  Pnnsbon, 
133  Mo.  44,  84  S.  W.  25.  Mr.  German  en- 
tered upon  his  dntles  as  already  stated.  So 
tu  there  could  not  be,  and  is  not  any  ques- 
tion of  authority  or  legal  regularity.     But 


beginning  with  Brumback's  request  to  Park 
to  hold  the  court  and  German's  retiring  and 
Judge  Park  entering  upon  the  duties  of 
Judge  and  trying  this  case,  questions  of  reg- 
ularity and  authority  are  presented.  The 
record  does  not  show  that  the  "request" 
made  of  Park  by  Brumback,  as  authorized 
by  Laws  1901  and  Laws  1905,  above  quoted 
(which  are  practically  same  as  general  stat- 
utes), was  accompanied  by  any  reason  or 
cauBe  for  making  it  And  we  think  that  It 
was  not  necessary  that  the  record  should 
show  the  reason,  since  the  statutory  cause 
will  be  presumed.  State  v.  Newsum,  129  Mo. 
154,  31  S.  W.  605. 

This  brings  us  to  a  consideration  of  the 
request  for  Judge  Park  to  hold  the  court 
after  Mr.  German  had  been  elected  and  was 
in  the  discharge  of  his  duties.  The  Legis- 
lature, in  the  enactment  of  these  laws,  evi- 
dently contemplated  that  in  keeping  with  a 
government  by  the  people  at  large  Judges 
duly  elected  by  the  people  should  hold  the 
circuit  courts  of  the  state  unless  prevented 
by  exceptional  conditions  and  situations  for 
which  provisions  have  been  made.  So  the 
statute  authorizing  the  election  of  a  special 
Judge  by  the  members  of  the  bar  when  the 
regular  Judge  is  under  disability  (section 
1679,  Rev.  St  1899)  puts  the  authority  for 
such  election  on  the  failure  of  the  regular 
Judge  "to  procure  another  Judge  to  hold 
said  term  or  part  of  a  term."  There  was, 
at  first,  a  failure  in  this  instance  to  request 
another  Judge.  But  there  is  no  reason  why 
a  failure  at  the  beginning  of  the  regular 
Judge's  disability,  though  resulting  in  the 
election  of  a  special  Judge  by  the  bar, 
should  necessarily  be  a  continuing  failure 
throughout  the  term,  which  tn  the  Jackson 
county  circuit  court  might  be  a  period  of 
five  months.  The  statute  reads  that  if  from 
"any  cause"  the  judge  "shall  be  unable  to 
hold  any  term,  or  part  of  a  term."  The  du- 
ration of  an  inability  or  a  disability  is  ordi- 
narily very  uncertain.  It  may  have  appear- 
ance of  long  continuance,  and  yet  quickly 
terminate,  and  we  cannot  believe  the  stat- 
ute Intended  the  mere  election  of  a  special 
judge  by  the  bar,  though  not  for  a  special 
case,  should  necessarily,  under  all  situations, 
exclude  the  regular  Judge  for  the  whole 
term.  And  we  think  that  where  the  regular 
Judge  calls  in  another  Judge,  it  ipso  facto 
brings  to  an  end  the  authority  of  the  special 
Judge  over  any  other  business  of  the  court 
than  that  which  the  latter  may  have  taken 
up  and  not  concluded  or  determined.  That 
condition  of  affairs  may  be  likened  to  tho 
situation  where  the  regular  judge,  being  un- 
der disability,  has  called  in  another  Judge, 
and  thereafter,  his  disability  having  ceas- 
ed, he  appears.  He,  of  course,  may  resume 
his  duties,  and  the  functions  of  the  other 
Judge  as  to  matters  not  entered  upon  would 
cease.  The  latter  situation  Is  presented  by 
the  record  in  this  case;  for  we  have  already 
seen    that   Judge    Brumback    became    well 
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enough  to  resume  his  duties  and  did  so, 
Judge  Park  retiring.  Tbls  condition  of  af- 
fairs was  raised  In  argument  In  State  ex 
rel.  T.  Ross,  118  Mo.  23,  43,  23  S.  W.  196, 
but  the  facts  did  not  Justify  the  court  In  de- 
ciding it  and  consequently  no  opinion  was 
expressed.  After  proceeding  with  the  busi- 
ness of  the  court  from  day  to  day,  Judge 
Bmmback  adjourned  it  to  the  court  in  course, 
the  January  term,  1908.  At  the  time  Judge 
Park  retired,  the  motion  for  new  trial  had 
not  been  determined,  and  it  went  over  to 
the  next  term.  During  that  term  Judge 
Park  was  again  "requested"  by  Judge  Brum- 
back  to  hold  his  court  for  a  time.  The  rec- 
ord reads  that  "Judge  Brumback,  Judge  of 
this  division,  retires  from  the  bench,  and 
Honorable  John  O.  Park,  Judge  of  Division 
No.  1  of  this  court,  at  request  of  Hermann 
Brumback,  Judge,  presides,  while  the  fol- 
lowing proceedings  are  had  and  made  of 
record,  to  wit:"  Then  follows  action  in  this 
case  In  hearing  and  overruling  the  motion 
for  new  trial.  Defendant  builds  much  on 
the  fact  that  no  reason  is  given  for  request- 
ing Judge  Park  to  bold  the  court,  and  cites 
Bank  V.  Graham,  147  Mo.  250,  48  S.  W.  910, 
and  Ladd  v.  Forsee,  163  Mo.  506,  63  S.  W. 
831.  But  we  have  already  seen  that  It  is 
not  necessary  that  the  record  state  the  rea- 
son for  the  request  It  will  be  presumed  to 
be  for  a  legal  reason,  unless,  as  was  the 
fact  In  the  two  cases  Just  cited,  the  record 
shows  the  contrary.  In  those  cases  the  rec- 
ord showed  affirmatively  that  there  was  no 
reason.  Those  cases  are  not  applicable  to 
this  case.  While,  as  we  shall  proceed  to 
show,  the  second  request  was  not  legally 
necessary,  so  far  as  authority  to  act  on  the 
motion  for  new  trial  is  concerned,  yet  It 
was  a  very  natural  and  proper  thing  to  do. 
Rlggs  V.  Owen,  120  Mo.  176,  182,  25  S.  W. 
356.  Judge  Park  would  have  had  the  requi- 
site legal  authority  to  appear  in  Judge  Brum- 
back's  division  for  the  purpose  of  disposing 
of  the  motion  for  new  trial  without  any  fur- 
ther request  than  that  made  for  him  to  bold 
the  court  in  the  first  instance  when  he  tried 
the  case.  Having  tried  it,  his  Jurisdiction 
and  authority  over  it  continued  until  the 
motions  consequent  upon  the  trial  were  dis- 
posed of.  VouUalre  v.  VouUalre,  45  Mo. 
602;  State  ▼.  Moberly,  121  Mo.  604,  26  S.  W. 
364;  State  v.  Hayes,  88  Mo.  344;  State  v. 
Sneed,  91  Mo.  652,  4  S.  W.  411;  State  v.  Da- 
vidson, 69  Mo.  509;  Ex  parte  Clay,  98  Mo. 
578,  11  S.  W.  998;  Xaffzleger  v.  Reed,  98 
Mo.  87,  11  S.  W.  315.  The  last  case  was 
questioned  as  to  another  point,  but  not  in 
the  respect  here  cited.  In  the  case  of  Voul- 
lalre,  first  above  cited,  it  was  said  that  "it 
was  the  duty  of  the  Judge  who  tried  the 
case  to  go  through  with  it  and  entertain, 
and  himself  hear  the  motion  (for  new  trial). 
It  Is  one  of  those  matters  that  peculiarly  be- 
longs to  the  original  case  Itself."    The  cases 


of  Banney  v.  Hammond  Packing  Ck>mpany, 
132  Mo.  App.  324,  110  S.  W.  613,  and  Berry 
▼.  Leslie.  131  Mo.  App.  236,  110  S.  W.  685. 
Involved  the  question  of  the  proper  Judge  to 
sign  a  bill  of  exceptions,  a  matter  governed 
by  a  different  statute.  In  neither  case  did 
the  regular  Judge  appear  after  the  election 
of  a  special  Judge. 

The  foregoing  considerations  show  that 
the  proper  time  for  appealing  the  case  was 
during  the  term  when  the  motion  for  new 
trial  was  overruled  by  Judge  Park;  and, 
appellant  not  having  done  so,  the  overruling 
of  the  motion  at  a  subsequent  term  was  an 
Idle  proceeding,  and  the  appeal  thereon  was 
without  authority  of  law.  It  is  therefore 
dismissed.    All  concur. 


STATE  v.  MUIR. 

(St.  Louis  Court  of  Appeals.  Missouri.  March 
9,  1909.    Rehearing  Denied  March  23,  1909.) 

1.  Appeal  and  Ebrob  (§  714*) — Record— 
Matters  Not  Apparent  of  Record— State- 
ments OF  Fact  in  Brief. 

Statements  of  fact  contained  in  appellant's 
brief,  though  probably  true,  cannot  be  consider- 
ed if  they  do  not  appear  to  have  been  given  in 
evidence. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent.  Dig.  {  2962;    Dec.  Dig.  §  714.*] 

2.  Dedication  (J  5*)— Common -Law  Meth- 
od OF  Creating  Highways. 

The  common  law  always  upheld  dedications 
by  landowners  and  acceptance  by  the  public  as 
a  valid  method  of  creatmg  highways,  and  this 
doctrine  became,  at  an  early  date,  part  of  the 
jurisprudence  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Ont.  Dig.  i  2 ;  Dec.  Dig.  |  5.*] 

3.  Dedication  (f  37*)— Acceptance  bt  Pub- 
lic—Using Land  fob  Road. 

Continuous  use  by  the  public,  as  occasion 
arose,  for  a  period  of  12  years,  of  a  dedicated 
strip  along  one  side  of  a  highway,  is  evidence 
of  its  acceptance;  at  least  if  it  had  continued 
so  long  and  l>een  so  extensive  that  the  public 
would  be  materially  discommoded  and  private 
rights  impaired  by  interrupting  it. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  !§  73-74;    Dec.  Dig.  |  37.*] 

4.  Dedication  (§  37*)— Acceptance  bt  Pub- 
lic—Using Land  fob  Road. 

Rev.  St.  1809.  §  9472  (Ann.  St.  1906.  p. 
4347),  forbidding  devesting  the  title  of  an  own* 
er  by  using  without  improving  his  land  for 
a  road,  has  no  relevancy  to  the  mode  in  which 
a  voluntary  dedication  may  be  accepted  by  the 
public,  but  only  to  the  mode  in  which  an  in- 
voluntary or  prescriptive  right  may  be  acquit^ 
ed  against  the  owner  by  adverse  use. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Dec.  Dig.  §  37.*] 

Appeal  from  Circuit  CJourt,  Scotland  Coun- 
ty ;  Chas.  D.  Stewart,  Judge, 

Joseph  Muir  was  convicted  of  obstruct- 
ing a  public  road,  and  he  appeals.    Affirmed. 

E.  R.  Bartlett,  for  appellant  Luther,  for 
the  State. 


•For  otbar  case*  see  lam*  topic  and  section  NUMBER  In  Dec.  *  Am.  Dlga.  1907  to  data,  *  Raportar  Indexaa 
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600DE,  J.  Appellant  appealed  from  a 
conviction  on  an  information  filed  against 
him  for  obstructing  a  public  road.  The 
points  of  law  raised  by  appellant's  counsel 
are  too  numerous  and  tbe  discussion  of  them 
In  the  brief  too  wide  ranging  for  us  to  fol- 
low the  argument  throughout  Its  course. 
Five  or  six  instructions  were  given  for  the 
state,  fourteen  for  appellant,  and  seven  ask- 
ed by  him  were  refused.  All  the  adverse 
rulings  on  the  requests  for  Instructions  and 
some  rulings  on  the  evidence  are  assigned 
for  error,  and  various  legal  theories  advanc- 
ed to  maintain  the  assignments.  Notwith- 
standing this  elaborate  presentation  of  the 
appeal,  the  evidence  Is  clear  and  uniform 
upon  the  questions  which  really  call  for  de- 
cision ;  but  many  statements  of  fact  are  con- 
tained in  appellant's  brief  which  probably 
are  true,  bat  cannot  be  considered  because 
they  do  not  appear  to  have  been  given  in 
evidence.  In  October,  1808,  appellant  pur- 
chased from  Jane  Tolbert  some  land  lying 
Immediately  north  of  the  strip  of  road  In 
controversy.  Immediately  south  of  one  40- 
acre-tract  of  the  purchase,  lay  40  acres 
which  were  owned  by  B.  T.  Small  prior  to 
1868,  and  hence  were  known  as  the  "Small 
tract,"  and  from  said  year  to  1896  belonged 
to  John  W.  Mulr,  appellant's  father,  who 
conveyed  to  O.  P.  Mulr,  who  In  turn  con- 
veyed to  Hamilton  Moore,  May  13,  1899.  A 
public  road  extended  east  and  west  between 
the  Tolbert  and  Small  lands  and  had  as  far 
back  as  1868.  It  opens  Into  a  north  and 
south  public  road  running  on  the  east  side 
of  appellant's  and  Moore's  lands.  In  1892 
Mrs.  Tolbert,  appellant's  grantor,  set  her 
fence  back  north,  thereby  widening  the  road 
from  16  to  18  feet  between  herself  and  said 
John  W.  Mulr,  and  intending  to  dedicate  the 
strip  thus  excluded  from  her  field  to  the 
public;  tbe  fence  being  moved  for  said  pur- 
pose pursuant  to  an  understanding  and  ar- 
rangement with  John  W.  Mulr.  The  road 
remained  as  widened  until  she  sold  her  land 
to  appellant.  The  old  or  main  traveled  por- 
tion of  the  road  was  miry  In  wet  weather, 
and  snow  drifts  would  accumulate  against 
an  embankment  four  or  five  feet  high  on 
the  north  side,  along  which  embankment  ran 
the  strip  In  controversy,  and  after  it  had 
oeen  set  out  of  her  Inclosure  by  Mrs.  Tol- 
bert, the  travel  would  pass  over  It  when  It 
was  the  preferable  route.  As  one  witness 
said,  "it  was  a  Idnd  of  escape"  from  the 
mod  and  snow.  Appellant  Insists  there  was 
no  proof  of  travel  on  It  except  In  five  In- 
stances, but  the  evidence  tends  to  show  It 
was  traveled  for  years  when  ever,  from 
weather  conditions,  it  afforded  the  better 
way;  but  In  good  weather  the  old  part  was 
used  because  It  was  level.  One  of  the  sup- 
posed five  Instances  was  that  of  a  man  who 
used  It  during  a  season  in  hauling  wood. 
In  late  years  telephone  poles  had  been  set 
along  the  strip  to  carry  wires,  no  doubt  un- 


der the  authority  of  section  1251,  Rev.  St. 
1899  (Ann.  St  1906,  p.  1027).  In  fine,  the 
entire  width  of  the  land  opened  by  Mrs.  Tol- 
bert for  the  use  of  the  public  was  used  more 
or  less  from  the  date  her  fence  was  set  back 
until  the  fall  of  1904,  or  six  years  after  ap- 
pellant had  purchased  the  land,  when  he 
moved  tbe  fence  again  southward  some  nine 
or  ten  feet  at  the  east  end,  but  converging 
toward  the  west.  The  space  he  took  In  by 
the  removal  of  the  fence  at  the  west  end 
was  perhaps  not  more  than  a  foot  wide,  and 
the  space  Inclosed  was  triangular.  He  took 
Into  his  field  some  of  the  telephone  poles 
and  rendered  It  Impossible  to  drive  over  the 
ground  Mrs.  Tolbert  had  opened  for  public 
use,  for,  though  be  did  not  Include  the 
whole  of  the  dedication  in  his  Inclosure,  he 
advanced  his  fence  far  enough  south  to  pre- 
vent the  use  of  the  portion  left  outside,  be- 
cause the  fence  was  set  so  close  to  the  brow 
of  the  embanlunent  a  wagon  and  team  had 
00  room  to  pass  between  the  fence  and  the 
brink. 

The  Intention  on  tbe  part  of  Mrs.  Tolbert 
to  open  the  strip  In  question  for  public  use 
was  proved  beyond  a  doubt,  and.  If  the  strip 
thereby  became  In  law  part  of  the  public 
highway,  appellant  committed  an  offense 
when  he  inclosed  part  of  it ;  and  really  this 
Is  the  only  point  of  merit  on  the  appeal. 
Appellant's  counsel  insists  a  complete 
scheme  of  legislation  for  the  opening  and 
widening  of  roads  and  highways,  and  the 
acquisition  by  the  public  of  easements  In 
them,  is  provided  In  chapter  151  of  the  Stat- 
utes, and  no  method  of  establishing  or  add- 
ing to  any  road  is  now  allowed  except  by 
tbe  methods  therein  prescribed.  As  a  fur- 
ther premise  he  says  the  common-law  mode 
of  dedicating  land  for  a  highway  ha's  been 
abrogated  by  the  statutes,  and  that,  as  Mrs. 
Tolbert's  attempt  to  give  the  strip  In  ques- 
tion to  widen  the  road  could  only  operate 
as  a  common-law  dedication,  the  attempt 
proved  abortive,  especially  as  evidence  was 
lacking  to  prove  the  county  authorities  ever 
expended  money  or  labor  on  the  strip. 
Whatever  force  this  reasoning  has  is  deriv- 
ed from  tbe  last  clause  of  section  9472,  Rev. 
St.  1899  (Ann.  St.  1906.  p.  4347),  which 
clause  was  enacted  In  1887  (Laws  1887,  p. 
257),  and  says  that  in  all  other  cases,  except 
those  enumerated  in  the  preceding  part  of 
the  section,  "no  lapse  of  time  shall  divest 
the  owner  of  title  to  his  land,  unless,  in  ad- 
dition to  the  use  of  the  road  by  the  public 
for  a  period  of  ten  consecutive  years,  there 
shall  have  been  public  money  and  labor  ex- 
pended thereon  for  such  period."  The  first 
paragraph  says  all  roads  that  have  been 
opened  by  an  order  of  the  county  court  and 
a  plat  thereof  made  and  filed  with  the  clerk 
of  the  court  and  which  have  been  used  as 
public  highways  for  10  years  or  more,  shall 
be  deemed  legally  established  notwithstand- 
ing Irregularities  in  the  proceedings  to  es- 
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tabllsli  them,  and  tbat  nonaser  by  tbe  public 
for  10  years  shall  be  deemed  an  abandon- 
ment of  the  same.  Tbe  common  law  upheld 
Immemorlally  dedications  by  landowners  and 
acceptance  by  the  public  as  a  valid  method 
of  creating  highways,  and  this  doctrine  be- 
came, at  an  early  day,  part  of  the  jurispru- 
dence of  our  state.  Rector  v.  Hartt,  8  Mo. 
448,  41  Am.  Dec.  630.  We  find  nothing  In 
the  dted  section  or  In  the  chapter  of  the 
statutes  concerning  "Roads  and  Highways," 
which  Indicates  a  purpose  on  tbe  part  of  the 
Legislature  to  abolish  these  conunon-law  ded- 
ications for  road  purposes.  The  object  of 
the  particular  section  was  to  declare  what 
period  of  travel  over  land  that  had  been  ir- 
regularly opened  for  a  road  by  the  county 
court  would  suffice,  despite  tbe  irregulari- 
ties, to  constitute  the  land  a  public  road, 
and  what  period  of  nonuser  would  consti- 
tute an  abandonment  of  it  as  a  road.  The 
period  fixed  was  10  years,  and  a  proviso  was 
added  to  prevent  the  owner  of  land  traveled 
over  by  the  public  from  being  deprived  of 
bis  title  In  any  instance  not  specified  In  the 
statutes,  unless,  besides  10  years  of  contin- 
uous travel,  public  money  and  labor  bad 
been  expended  on  the  land  for  tbe  same  peri- 
od. The  object  of  tbe  latter  clause  was  to 
prevent  the  creation  of  a  public  easement 
for  highway  purposes  In  land  which  there 
bad  been  no  attempt  to  condemn  except  by 
the  public's  using  and  also  improving  it  for 
10  years.  The  section  as  a  whole  is  dealing 
with  the  creation  of  highway  easements  by 
adverse  public  use  and  does  not  refer  to  ded- 
ications, which,  Indeed,  we  find  no  mention 
of  in  the  entire  chapter. 

As  it  is  certain  Mrs.  Tolbert  Intended  to 
donate  the  use  of  the  strip  In  question  to 
the  public,  tbe  remaining  question  is  wheth- 
er there  was  evidence  from  which  the  Jury 
might  find  the  donation  was  accepted.  It 
was  not  iiroved  either  money  or  labor  bad 
been  expended  by  the  county  in  improving 
the  strip;  but  continuous  use  by  the  public, 
as  occasion  arose,  during  the  period  from 
1892  to  1904,  was  evidence  of  acceptance — at 
least  if  it  bad  continued  so  long  and  been 
ao  extensive  that  the  public  would  be  ma- 
terially discommoded  and  private  rights  Im- 
paired by  interrupting  it  Putnam  t.  Walk- 
er, 87  Mo.  600;  Bauman  v.  Boeckeler,  119 
Mo.  188,  200,  24  S.  W.  207;  Elliott,  Roads 
ft  IStreets  (2d  Ed.)  |  154.  The  Jury  might 
find  a  use  of  that  extent  and  duration  had 
prevailed.  The  proviso  in  section  9472 
against  divesting  tbe  title  of  an  owner  by 
using  without  Improving  his  land  for  a  road 
bas  no  relevancy  to  the  mode  in  whlcb  a 
voluntary  dedication  may  be  accepted  by  tbe 
public,  but  only  to  the  mode  in  whlcb  an  in- 
voluntary or  prescriptive  right  may  be  ac- 
quired against  the  owner  by  adverse  use. 
It  may  be  that  such  use  as  we  have  here  by 


the  public  would  not  bind  tbe  county  to  keep 
the  strip  in  repair,  but  nevertheless  It  suf- 
flced  to  prove  acceptance  of  tbe  dedication. 
Tbe  evidence  is  persuasive  that  appellant 
knew  when  he  purchased  of  Mrs.  Tolbert 
she  had  set  the  strip  in  question  outside  her 
Indosure  with  the  intention  of  devoting  it 
to  road  purposes,  and  took  the  deed  from 
her,  which  Included  the  strip,  with  full 
knowledge  of  all  the  facts.  The  Instruc- 
tions on  the  issues  of  Mrs.  Tolbert's  inten- 
tion to  dedicate,  whether  she  set  the  strip 
outside  her  inclosure  by  mistake,  public  ac- 
ceptance of  tbe  dedication,  appellant's  in- 
tent to  obstruct  tbe  road,  and  on  all  the  oth- 
er issues  of  fact,  were  favorable  to  him,  and 
we  find  no  reversible  error  In  the  record. 

Therefore  the  Judgment  will  be  affirmed. 
All  concur. 


ELMER  et  al.  v.  CAMPBELL  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    Mardi 
9;  1909.) 

1.  Tbttsis  (i  68%*)— Resultiwo  Trust— Re- 
ceipt OF  Monet  Beloroiro  to  A-rotheb— 
Application. 

Sureties  on  a  note  released  a  mortgagre  !n<- 
demnifying  them  under  agreement  that  $75  of 
the  proceeds  of  a  sale  of  the  land  be  turned  to 
them  to  be  applied  to  tbe  note.  The  purchaser 
gave  a  check  for  the  $75,  which  was  delivered 
to  one  surety,  B.,  by  his  co-sureties  for  deliv- 
ers to  the  payee;  but  he  deposited  it  in  a 
company's  safe,  intending  to  pay  it  to  tbe 
payee  later.  An  officer  of  the  company  cashed 
It  and  credited  the  proceeds  on  a  debt  due  the 
company  from  the  maker  of  tbe  note.  Held, 
that  the  company  received  the  check  in  trust, 
and  not  as  part  of  its  general  assets. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  8  91;  Dec  Dig.  f  63%.*i 

2.  OONTBACTS     (I     54*)— CONSIDEBATIOIf— SEV- 

EBAi,    Pasties  —  Coksidebation    Moving 

FBOM  Ali,. 

Where  a  promise  is  made  for  the  benefit  of 
several  persons,  it  is  not  essential  to  a  recovery 
that  each  of  them  should  have  paid  some  con- 
sideration for  the  promise. 

[Ed.   Note.— For  other  cases,   see  Contracts. 
Cent  Dig.  {  233;   Dea  Dig.  §  54.*] 

3.  Joint  Adventures  ({  7*)  —  Antecedeht 
Aobeements— Liabilitt  of  Membebs. 

Both  the  parties  to  a  Joint  purchase  of  a 
stock  of  goods  are  bound  by  a  promise  of  one 
of  them,  whereby  the  purchase  was  made  ikm- 
lible,  regardless  of  whether  they  were  partners 
when  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  |  8 ;   Dee.  Dig.  |  7.*] 

4.  Pbircipai.  ahd  Sitbett  (5  180*)— Patimnt 
or  MoifET— Right  to  Rbcoveb. 

The  right  of  such  sureties  to  recover  from 
a  purchaser  at  a  sale  in  bankruptcy  of  tbe  prop- 
erty of  the  mercantile  company  on  a  promise  to 
pay  the  amount  of  such  check,  does  not  depend 
upon  payment  of  the  note  by  them,  since  the 
note  belonged  to  plaintiffs  as  between  them  and 
such  purchaser. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {  520 ;    Dec.  Dig.  $  180.*] 
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Appeal  from  Circuit  Court,  Dent  County; 
L.  B.  Woodslde,  Judge. 

Action  by  William  P.  Blmer  and  others 
against  Joseph  Campbell  and  another.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
A£Bnned. 

Robert  Lamar  and  A.  J.  Arthur,  for  ap- 
pellants. W.  P.  Elmer  and  J.  M.  Stephens, 
for  respondents. 

OOODB,  J.  Plaintiffs  J.  R.  Callahan  and 
America  Callahan  -were  principals  on  a  prom- 
issory note  for  $200,  executed  and  delivered 
to  the  Dent  County  Savings  Bank,  on  which 
plalntUIs  EUmer,  Dye,  and  Collier  were  sure- 
ties, and  were  Indemnified  by  a  deed  of  trust 
on  a  tract  of  land.  The  Callahans  sold  and 
conveyed  the  land  to  J.  A.  Murray.  The 
sureties  on  the  note  to  the  bank  released  the 
deed  of  trust  given  to  Indemnify  them,  on  an 
agreement  that  |75  of  the  purchase  money 
should  be  turned  over  to  the  sureties  to  be 
applied  on  the  note.  Murray  gave  a  check 
for  this  sum,  which  was  turned  over  by  the 
other  sureties  to  Collier,  to  be  by  blm  de- 
livered to  the  bank  for  credit  on  toe  note. 
Collier  intended  to  do  this,  but  for  some  rea- 
son deposited  the  check  In  the  safe  of  the 
Dent  County  Mercantile  Company.  Powell, 
an  officer  of  the  company,  took  the  check, 
cashed  It,  and  credited  It  on  an  account 
which  J.  B.  Callahan  owed  the  company. 
The  evidence  Is  conflicting  regarding  how 
this  came  to  be  done.  For  the  plaintiff  it 
tends  to  prove  Collier  put  the  note  In  the 
mercantile  company's  safe,  telling  Powell  It 
was  not  to  go  In  payment  of  Callahan's  ac- 
count to  the  company,  but  was  to  be  turned 
over  to  the  bank.  Powell  testified  Collier 
told  him  the  check  was  "to  be  used  in  lieu  of 
Callahan's  account"  until  the  note  became 
due,  but  Callahan  should  have  the  right  to 
withdraw  it  and  pay  the  proceeds  to  the 
bank  on  the  note;  that  maybe  the  note 
would  be  paid  in  some  other  way,  and,  if  so, 
the  account. would  remain  settled;  and  that 
the  money  was  to  be  refunded  when  Calla- 
han asked  for  It  The  check  exceeded  Cal- 
lahan's Indebtedness  to  the  company  by  |9, 
or  more.  After  Powell  had  cashed  the  check 
and  given  Callahan  credit,  the  mercantile 
company  made  an  assignment  for  the  benefit 
«t  creditors  and  subsequently  was  thrown 
into  bankruptcy  and  the  assets  taken  over 
ly  the  United  States  District  Court  in  St 
Louis.  Defendants  Campbell  and  Tyrell  de- 
sired to  purchase  the  stock  of  merchandise 
from  the  trustee  in  bankruptcy  under  an  or- 
der of  aald  court  but  could  do  so  only  by 
consent  of  the  creditors  of  the  mercantile 
company.  Collier  was  a  creditor  for  quite 
-a  large  amount  and  the  company  had  ap- 
propriated |75  belonging  to  plaintiffs.  Hence 
plaintiffs  had  a  demand  against  the  com- 
pany's assets  to  relinquish  In  aid  of  the 
scheme  of  defendants.  The  testimony  con- 
dnces  to  prove  Tyrell  and  Campbell  agreed 
io  pay  the  $7S,'  If  Collier  would  accept  62^ 


cents  on  the  dollar  in  settlement  of  his  de- 
mand against  the  mercantile  company  and  if 
plaintiffs'  demand,  whether  it  was  |76  or 
$9.80,  was  released.  Pursuant  to  that  ar- 
rangement Campbell  and  Tyrell  bought  the 
stock,  but  afterwards  refused  to  pay  the 
$75.  This  action  was  brought  to  recover  it 
and  resulted  in  a  Judgment  in  favor  ot  plain- 
tiffs. 

Certain  errors  are  assigned  upon  the  plead- 
ings and  the  rulings  on  requests  for  tastruc- 
tlons.  The  only  real  issue  of  fact  In  the  case 
was  whether  Campbell  and  Tyrell  promised 
to  pay  the  $75.  They  denied  making  such 
a  promise,  but  there  is  plenty  of  proof  Camp- 
bell made  It  and  direct  testimony  that  Ty- 
rell assented  to  it.  It  is  plain  as  can  be, 
both  on  the  testimony  for  plaintiffs  and 
Powell,  that  the  money  was  not  turned  in 
to  the  D(>nt  County  Mercantile  Company  to 
pay  Callahan's  account  IJven  according  to 
Powell,  the  company  was  to  use  it  no  longer 
than  it  was  caUed  for  to  pay  the  note, 
whereupon  it  was  to  be  refunded.  In  other 
words,  it  was  in  the  hands  of  the  company 
as  a  trust  fund  and  not  as  part  of  its  general 
assets.  Harrison  v.  Smith,  83  Mo.  210,  53 
Am.  Rep.  571.  This  case  is  not  an  attempt 
In  equity  to  follow  the  trust  fund,  but  an  ac- 
tion on  the  alleged  promise  of  Campbell  and 
Tyrell,  and  we  refer  to  the  aboive  facts  be- 
cause much  Is  said  about  the  mercantile 
company  becoming  a  debtor  to  plaintiffs  by 
Its  appropriation  of  the  check.  We  do  not 
see  clearly  that  the  result  of  the  case  should 
be  different  even  If  the  company  was  convert- 
ed Into  a  debtor  by  said  appropriation,  but  on 
Powell's  version,  as  well  as  Collins'  and 
Campbell's,  it  seems  to  have  been  a  trustee. 
Defendants'  counsel  requested  an  instruc- 
tion that  unless  the  Jury  found  each  of  the 
plaintiffs  bad  paid  some  consideration  for 
the  promise,  there  could  be  no  recovery.  We 
are  apprised  of  no  such  law.  It  was  of  no 
moment  to  defendants,  and  does  not  signify 
legally,  whether  one  or  all  the  plaintiffs  fur- 
nished the  consideration  for  the  undertaking 
to  pay  the  money.  There  was  a  considera- 
tion, for  Collier  accepted  02%  per  cent  of  his 
demand  against  the  mercantile  company,  and 
plaintiffs  did  everything  they  agreed  to- 
ward enabling  defendants  to  get  the  mer- 
chandise released  from  the  bankruptcy  pro- 
ceedings. Much  is  said  about  the  supposed 
error  of  holding  Tyrell  responsible  on  Camp- 
bell's promise  when  the  two  were  not  part- 
ners, but  this  matter  was  submitted  by  the 
court  in  an  instruction  which  we  think  con- 
tained nothing  to  Justify  a  reversal.  The 
promise  was  given  before  Campbell  and  Ty- 
rell bad  acquired  possession  of  the  goods,  and 
necessarily  so,  because  the  arrangement  with 
plaintiffs  was  a  prerequisite  to  defendants' 
getting  possession;  but  this  circumstance  is 
seized  as  proof  defendants  were  not  partners 
at  the  time  Campbell  promised,  and  It  is  con- 
tended he  could  not  bind  Tyrell  by  his 
(Campbell's)    promise.     The    court   advised 
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the  Jury,  In  substance,  this:  That  If  they 
found  Campbell  agreed  to  pay  the  sum  In 
controyersy,  and  'when  be  did  so  he  and 
Tyrell  had  agreed  to  buy  the  stock  of  goods 
at  the  bankruptcy  sale  and  enter  into  a  part- 
nership for  buying  and  selling  them,  and  had 
further  agreed  with  each  other  to  make 
such  Arrangements  as  might  be  necessary 
to  get  the  goods  out  of  the  bankruptcy  court, 
such  facts  would  make  ^hem  copartners  In 
the  transaction  with  plaintiffs  and  render 
Tyrell  liable  on  Campbell's  agreement  With- 
out saying,  as  the  instruction  does,  the  facts 
predicated  made  defendants  partners  as  to 
plaintiffs,  we  do  say  those  facts  rendered 
both  liable  on  Campbell's  promise.  The  en- 
tire testimony,  Including  Campbell's  own,  is 
that  he  and  Tyrell  were  copartners  to  pur- 
chase the  goods  and  had  made  an  arrange- 
ment with  all  the  creditors  of  the  mercantile 
company,  and  among  them  Collier,  in  order 
to  get  the  stock  out  of  the  hands  of  the  bank- 
ruptcy ofiSdals.  There  can  be  no  doubt,  on 
defendants'  own  statements,  their  arrange- 
ment had  advanced  far  enough  to  Justify 
Campbell  in  agreeing  In  behalf  of  both  to 
pay  this  money  if  It  was  necessary  to  do  so 
In  order  to  get  the  goods.  The  circumstances 
range  the  case  squarely  under  the  authority 
of  Lucas  T.  Cole,  67  Mo.  143,  wherein  two 
parties  intanding  a  partnership  were  held 
liable  for  purchases  made  by  one  and  on 
facts  like  we  have  here.  Neither  that  deci- 
sion nor  this  one  Tiolates  the  general  rule 
that  Joint  liability  begins,  generally  speaking, 
with  the  formation  of  the  contract  of  part- 
nership. Story,  Partnership  (7th  Ed.)  |  146. 
Another  contention  much  insisted  on  is 
that,  unless  plaintiffs  had  paid  the  note  to 
the  bank,  they  conld  not  recover  In  the  pres- 
ent action.  The  testimony  of  every  witness 
who  knew  anything  al)out  the  circumstances 
under  which  the  check  for  $75  was  deposited 
with  the  mercantile  company,  or  in  its  safe, 
goes  to  prove  it  was  left  there  by  plaintiffs 
for  no  other  purpose  than  to  be  paid  on  the 
note  to  the  bank.  Collier  attended  to  the 
matter,  but  by  the  arrangement  among  the 
plaintiffs  they  were  all  interested  -In  the  pro- 
ceeds of  the  check  and  in  having  them  ap- 
plied on  the  note.  In  other  words,  the  check 
for  money,  which  by  agreement  with  the  two 
Callahans  was  to  be  paid  on  the  note  in  con- 
sideration of  the  sureties  having  released 
their  Indemnity,  was  either  left  in  trust  with 
the  mercantile  company,  or  put  in  its  safe, 
and  it  makes  no  difference,  for  the  purposes 
of  this  case,  which  was  done,  for,  as  between 
the  company  and  these  plaintiffs,  the  check 
belonged  to  the  latter.  This  being  true,  we 
can  see  no  reason  why  the  note  must  have 
been  paid  before  plaintiffs  would  be  entitled 
to  recover  what  belongs  to  them.  Even 
Powell  said  the  money  was  to  be  refunded 
whenever  called  for  to  pay  the  note,  which 
clearly  meant  it  was  to  be  refunded  prior 


to  payment,  and  not  on  condition  payment, 
already  had  occurred. 

This  appeal  has  been  briefed  on  a  scale  out 
of  proportion  to  the  amount  Involved,  and  we 
do  not  care  to  pursue  various  technical 
points  raised  by  appellants. 

The  Judgment  is  Just,  and,  as  no  reversible 
error  is  found,  will  be  affirmed.    All  concur. 


LYNCH  V.  SOUTHERN  MINING,  LAND  & 
LUMBER  CO.  et  al. 

(St.  Louis  Court  of  Appeals.  Missouri.  Dec. 
17.  1907.  On  Rehearing.  Feb.  23,  1909.  Fur- 
ther Rehearing  Denied  Mardi  23,  1909.) 

Corporations  (8  335*)— Ofucers— Liabhitt 

roa  Frauo. 

A  mining  corporation  issned  bonds  secured 
by  a  deed  of  trust  upon  land  it  did  not  own,  and 
the  manager  of  the  corporation  issued  a  pro- 
spectus falsely  representing  the  value  of  the 
properties.  A  director  of  ue  corporation  voted 
for  the  resolution  authorising  the  mortgajge  and 
bonds,  and  the  president  of  the  corporation  ex- 
ecuted the  mortgage  in  reliance  on  the  state- 
ments of  the  manager.  A  person  relying  on  the 
mortgage  and  prospectus  purchased  bonds,  and 
subsequently  the  corporation  became  insolvent. 
Held,  that  the  director  and  president  were  re- 
sponsible for  bringing  about  the  condition  of 
affairs  by  which  the  person  buying  the  bonds 
was  defrauded,  authorizing  a  judgment  against 
them  for  the  loss  sustained. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  335.»] 

Appeal  from  St  Louis  Circuit  Court; 
O'Nell  Ryan,  Judge. 

Action  by  Robert  J.  Lynch  against  the 
Southern  Mining,  Land  ft  Lumber  Company 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  O.  A.  Wurdeman  and  another  ap- 
peal.   Affirmed. 

Jos.  S.  Laurie  and  Arthur  Digby,  for  ap- 
pellants. A.  J.  Haverstlck  and  Jno.  M.  Dick- 
son, for  respondent 

BLAND,  P.  J.  The  defendant  corporation 
was  organized  on  December  19,  1902,  with  a 
capital  stock  of  $500,000,  of  which  $150,000 
was  preferred  stock  entitled  to  a  perpetual 
dividend  of  6  per  cent,  per  annum.  The  par 
value  of  the  shares  of  stock  was  $1,  and  was 
subscribed  for  as  follows: 

Common   Stock. 

Names  and  Residence.  Namber  of  Sharesk 

Herman  D.  Brandt,  St  Louis,  Mo 150.000 

William  C.  Toung,  St  Louis,  Mo 100.000 

Henry  W.  Femmer,  St  Louis,  Mo.. ...  100,000 

Preferred  Stock.  | 

Names  and  Residence.  Number  <rf  Shares.        | 

Herman  D.  Brandt,  St.  Louis,  Mo 50.000 

William  C.  Young,  St  Louis,  Mo.....     50.000 
Henry  W.  Femmer,  St  Louis,  Mo 50,000 

The  first  board  of  directors  consisted  of 
the  three  Incorporators.  Young  and  Femmer 
surrendered  their  stock  to  the  corporation 
and  resigned  as  directors  In  1903.  Defendant 
Wurdeman  and  T.  F.  Sneed  were  elected  to 
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take  their  places,  and  Wurdeman  was  elect- 
ed president  of  the  company.  The  articles  of 
Incorporation  stated  that  the  capital  stock 
bad  been  "actually  paid  up  in  lawful  money 
of  the  United  States,  and  Is  in  the  custody 
of  the  persons  hereinafter  named  as  the  first 
board  of  directors."  The  truth  is.  not  a 
dollar  Ip  money  was  actually  paid.  The  com- 
pany was  organized  for  the  purpose  of  ex- 
ploiting some  miutug  properties  in  Jeffer- 
son county,  Mo.,  ui)on  which  Thomas  F. 
Sneed  had  mining  leases,  all  of  which,  and 
some  others  acquired  thereafter,  were  for 
the  term  of  10  years,  and  conveyed  only  the 
right  to  dig  and  search  for  minerals  thereon, 
and  were  to  l>ecome  void  unless  an  amount 
of  money,  ranging  from  $300  to  $G00  per 
annum,  was  exfiended  by  the  lessees  in 
searching  for  minerals.  The  rents  to  be  paid 
were  stipulated  royalties  on  the  minerals 
actually  mined  from  the  property.  To  each 
of  these  leases  was  superadded  an  option  to 
purchase  the  land  itself  at  a  stipulated  price, 
at  any  time  during  the  life  of  the  lease. 
These  leases  covered  between  four  and  five 
hundred  acres  of  laud,  and  were  assigned  to 
the  corporation  by  T.  F.  Sneed  in  Etecember, 
1903.  The  corporation,  through  Sneed,  ex- 
pended some  mouey  in  prospecting  for  min- 
erals on  some  of  the  properties,  but  never 
took  out  any  mineral.  The  properties  were 
finally  abandoned,  and  the  corporation  be- 
came defunct.  After  acquiring  the  leases  and 
after  the  company  was  Incoriwrated,  Sneed 
promoted  the  incorporation  of  the  St.  Louis, 
Uilisttoro  &  Southern  Railroad  Company,  an 
electric  road  to  run  from  Carondelet  to  HlUs- 
boro,  in  JeCTerson  county.  This  line  of  road, 
as  projected,  was  to  run  through  some  of 
the  leased  land  and  near  the  remainder.  De- 
fendant Wurdeman  was  Sneed's  attorney  in 
procuring  the  Incorporation  of  the  railroad 
company,  and  loaned  him  $oO  toward  paying 
the  incorporation  tax,  and  also  brought  sev- 
eral condemnation  suits,  at  bis  request,  to 
acquire  the  right  of  way  for  the  road. 
Wurdeman  testified  his  services  rendered 
Sneed  In  behalf  of  the  railroad  company 
were  worth  $1,000,  but  he  had  never  been 
paid.  The  railroad  was  never  built  In  the 
spring  of  1903,  Sneed  and  defendant  Brandt 
went  to  New  York  City  for  the  purpose  of 
raising  money  on  the  stocks  and  ttonds  of  the 
mining  company,  but  failed  in  their  endeavor. 
Sneed  wrote  Wurdeman  the  following  letter: 

"St.  Louis,  Mo.  Jan.  9,  1903. 
"Mr.  G.  A.  Wurdeman,  Webster  Groves,  Mo. 

"Dear  Sir:  I  herewith  Inclose  you  a  certif- 
icate for  $10,000  of  the  full  paid  non-assess- 
able stock  in  the  above  mining  company. 
This  is  the  one  I  spoke  to  you  about  several 
weeks  ago  and  that  I  was  going  to  place  you 
in  the  board  of  directors.  I  also  send  you 
prospectus. 

"I  am  about  to  arrange  now  to  have  100,- 
Ono  of  this  stock  sold  iu  New  York.     If  you 
should  happen  to  find  anybody  that  wants 
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to  invest  in  some  of  the  preferred  stock  It 
would  be  appreciated,  as  I  want  to  dispose 
of  $50,000  worth  of  that  here. 

"If  Brandt  gets  back  in  time  we  in  all  prob- 
ability will  call  on  you  some  time  Sunday 
afternoon  to  talk  things  over;  in  that  case 
one  of  us  will  telephone  you  In  advance. 

"Yours  truly,  T.  F.  Sneed. 

"You  need  not  laugh,  this  will  be  worth 
par  before  the  end  of  1904." 

The  letter  and  certificate  of  stock  for  $10.- 
000  were  received  by  Wurdeman,  and  he  kept 
the  stock.  On  July  17,  1903,  Wurdeman,  as 
president  of  defendant  company,  and  in  the 
name  and  for  the  company,  signed,  and  on 
August  12th  acknowledged,  a  deed  of  trust 
purporting  to  convey  to  the  Missouri  Trust 
Company  of  St.  Louis,  as  trustee,  480  acres 
of  land  in  Jefferson  county  (land  upon  which 
Sneed  had  procured  mining  leases),  to  secure 
the  payment  of  $300,000  worth  of  bonds  of 
the  Southern  Mining,  Land  &  Lumber  Com- 
pany, to  be  executed  on  the  execution  and 
delivery  of  the  mortgage  to  the  Missouri 
Trust  Company.  The  mortgage  purports  to 
be  executed  in  pursuance  of  a  resolution 
passed  by  the  unanimous  vote  of  the  board 
of  directors,  which  resolution  is  copied  in 
the  mortgage.  After  the  execution  of  the 
mortgage,  Wurdeman  also  signed  3,000  30-year 
bonds  of  the  denomination  of  $100  each,  se- 
cured by  the  mortgage,  which  be  delivered 
to  Sneed. 

On  August  5,  1903,  the  Southern  Mining 
Company  and  the  Missouri  Trust  Company 
entered  into  the  following  agreement: 

"The  Southern  Mining,  Land  and  Lumber 
Company,  incorporated  under  the  laws  of 
Missouri,  and  the  Missouri  Trust  Company 
of  St  Louis,  agree  and  covenant  to  and  with 
each  other  in  the  manner  following,  that  is 
to  say: 

"Said  Southern  Mining,  Laud  and  Lumber 
Company  is  desirous  to  procure  from  said 
Trust  Company  the  certificates  of  said  Trust 
Company,  due  in  thirty  years,  for  the  aggre- 
gate sum  of  Fifty  Thousand  Dollars  ($oO.OOO) 
to  be  Issued  in  denominations  of  One  Hun- 
dred Dollars  each,  and  agrees  to  deix>sit 
with  said  Trust  Company,  for  each  certifi- 
cate, at  the  time  or  before  the  same  is  is- 
sued, the  sum  of  Forty-one  Dollars  and  Twen- 
ty Cents  ($41.20)  and  to  pay  said  Trust  Com- 
pany presently  for  entering  into  this  con- 
tract, the  sum  of  Two  Hundred  and  Fifty 
Dollars  ($250). 

"Said  Trust  Company  agrees  to  accept  said 
trust  deposits,  and  to  accumulate  each  of  the 
same  in  thirty  years,  from  Forty-one  Dollars 
and  Twenty  Cents  to  the  full  amount  of  One 
Hundred  Dollars.  Any  accumulation  of  said 
sum  in  excess  of  One  Hundred  Dollars,  to  be 
the  sole  property  of  said  Trust  Company; 
and  in  consideration  of  the  premises,  said 
Trust  Company  warrants  the  said  sum  shall 
be  so  accumulated  by  it  as  to  amount  to  one 
hundred  dollars  In  thirty  years  from  the  date 
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the  deposit  is  made  with  It  of  Forty-one  Dol- 
lars and  Twenty  Cents,  and  said  Trust  Com- 
pany Is  not  to  charge  for  its  services  here- 
under any  other  or  extra  fee  than  as  afore- 
said. 

"Said  Trust  Conjpany  agrees,  when  and 
as  such  deposits  are  made,  to  issue  its  certif- 
icate therefor,  substantially  in  the  following 
form:    *    •     ••• 

The  bonus  of  $250  was  paid  the  trust  com- 
pany, and  a  few  deposits  of  $41.20  were 
made,  for  which  the  trust  company  Issued 
certificates  as  it  had  agreed  to  do. 

T.  F.  Sneed  was  the  manager  of  the  South- 
ern Mining  Company,  and,  after  the  execution 
of  the  mortgage  and  the  signing  of  the  bonds, 
issued  a  prospectus  in  which  the  following 
false  statements  were  made: 

"I^ad  and  Zinc. 

"One  zinc  mine  will  turn  out  five  tons  per 
day,  at  a  cost  of  $8  per  ton;  or  $40  per 
day.  This  ore  will  sell  for  $40  per  ton,  or 
$200  per  day,  leaving  a  net  profit  of  $160  per 
day. 

"One  lead  mine  will  turn  out  two  tons  of 
lead  ore  per  day  at  a  cost  of  $S  per  ton,  or 
$16  per  day.  This  ore  will  sell  for  $50  per 
ton,  or  $100  per  day,  leaving  a  net  profit  of 
$84  per  day. 

"One  lead  mine  will  turn  out  four  tons  per 
day  at  a  cost  of  $8  per  ton,  or  $32  per  day. 
At  $50  per  ton  will  leave  a  net  profit  of  $168 
per  day. 

"Ochre  and  Kaolin. 

"One  ochre  bed  will  turn  out  sixteen  car- 
loads of  ochre  per  day  at  a  cost  of  $30  per 
car,  or  $480  per  day.  This  ochre  sells  for  $60 
per  car,  or  $960  per  day,  which  leaves  a  net 
profit  of  $4S0  per  day. 

"One  kaolin  bed  will  turn  out  one  hundred 
and  fifty  tons  per  day  at  a  cost  of  $7  per  ton, 
or  $1050  per  day.  This  kaolin  sells  for  $10 
per  ton,  or  $1500,  per  day,  leaving  a  net  prof- 
it of  $450.00  per  day. 

"Lend  and  Zinc  Mining. 

"The  lead  and  zinc  mines  can  be  operated 
profitably  with  the  present  railroad  facilities, 
and  much  cheaper  when  the  electric  railroad 
is  completed. 

"The  foregoing  estimate  does  not  include 
all  the  mines  owned  and  controlled  by  this 
company. 

"The  company  owns  and  controls  long  term 
leases  on  over  five  hundred  acres  of  pro- 
ductive mineral  and  clay  lands  In  Jefferson 
county,  Missouri,  right  in  the  heart  of  the 
richest  mining  district  in  the  world,  and  has 
control  of  several  tracts  of  mineral  lands  In 
Washington  and  Franklin  counties.  The  com- 
pany proposes  to  operate  these  mines  on  mod- 
ern methods,  guided  by  men  of  practical  ex- 
perience, which  is  the  surest  guarantee  of  suc- 
cess in  any  business. 

"The  company  is  now  operating  one  zinc 
mine  that  runs  sixteen  tons  of  Jack  to  the 
one  hundred  tons  of  rock  taken  out     This 


ore-bearing  rock  is  now  eight  feet  In  thick- 
ness and  is  still  Increasing  in  depth.  Several 
shafts  have  been  sunk  on  these  tracts  of  land 
from  ten  to  ninety  feet  in  depth,  and  the  very 
best  grade  of  zinc  has  been  found  in  every 
shaft,  and  developing  has  l>een  done  by  in- 
dividuals. No  attempt  has  been  made  to  sell 
bonds  until  the  properties  have  been  thor- 
oughly developed,  and  the  company  does  not 
hesitate  now  in  placing  the  bonds  on  the  mar- 
ket,  fully  realizing  the  value  of  these  mines. 

"Ore  in  Sight 
"The  Southern  Mining,  Land  and  lynmber 
Company  is  now  operating  other  zinc  mines, 
and  has  removed  tons  of  dine  ore  and  ore- 
bearing  rock  out  on  the  banks,  and  thousands 
of  tons  of  it  are  in  sight  It  is  the  purpose 
of  this  company  to  operate  all  of  its  proper- 
ties  just  as  soon  as  proper  machinery  can  be 
obtained  and  placed  on  the  grounds,  which 
will  materially  facilitate  mining  and  handling 
the  large  bodies  of  ore,  thereby  placing  its 
products  at  the  lowest  possible  cost  in  the 
bonds  ready  for  market" 

After  getting  out  this  prospectus,  Sneed 
employed  two  soliciting  agents  and  sent  them 
out  with  it  to  sell  the  bonds.  By  means  of 
the  prospectus,  and  by  making  such  verbal 
representations  as  Sneed  authorized  them  to 
make  In  respect  to  the  mining  property,  the 
solicitors  succeeded  in  selling  bonds  to  plain- 
tiffs. Sneed  deposited  funds  with  the  trust 
company  to  pay  the  first  interest  coupons  to 
fall  due  on  the  bonds  sold  to  plaintiffs,  and 
they  were  paid.  When  the  second  coupons 
became  due,  plaintiffs  presented  them  to  the 
Missouri  Trust  .Company  for  payment,  and 
on  learning  that  no  funds  bad  been  deposited 
for  the  purpose,  that  Sneed  had  gone  to  Cali- 
fornia, that  the  mining  company  had  become 
defunct,  leaving  no  assets,  and  that  the  mort- 
gage covered  lands  never  owned  by  the  com- 
pany, joined  as  plaintiffs  in  this  suit,  which 
is  in  equity  to  recover  of  defendants  what 
they  paid  for  their  bonds. 

The  petition  charged,  In  substance,  that 
plaintiffs  were  induced  to  purchase  the  bonds 
by  the  false  and  fraudulent  representations 
and  statements  of  the  defendants,  which  rep- 
resentations and  statements  they  believed  to 
be  true,  and,  relying  on  them  as  true,  pur- 
cliased  the  bonds.  The  specific  acts  of  fraud 
alleged  in  the  petition  are,  in  substance,  first, 
that  the  representation  in  the  articles  of  in- 
corporation, that  the  capital  stock  of  the  com- 
pany was  fully  paid  up,  was  false  and  un- 
true; second,  that  the  representation  made  In 
the  mortgage,  that  the  mining  company  own- 
ed the  480  acres  of  land  therein  described, 
was  false  and  untrue;  that,  In  truth  and  in 
fact,  the  company  owned  no  land  whatsoever 
in  Jefferson  county ;  and,  third,  that  the  rep- 
resentations and  statements  contained  in  the 
prospectus  above  set  out  were  false  and  un- 
true. 

The  answer  of  the  mining  company  was  a 
general  denial ;  that  of  defendants  Wurde- 
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man.  Braodt.  and  Young  was  also  a  general 
denial,  and  the  following :  "And.  for  further 
answer,  defendants  say  that  at  the  time  the 
several   plaintiffs  herein  acquired  the  said 

bonds,  to  wit,  the day  of ,  1903, 

tbey  became  stockholders  In  the  defendant 
company,  and  as  such  had  access  to  the  books 
of  the  said  company  and  were  thereby  charg- 
ed with  notice  of  its  affairs.  Notwithstand- 
ing this  knowledge  they  have  unnecessarily 
delayed  the  .bringing  of  this  action  to  the 
prejudice  of  these  defendants.  Wherefore  de- 
fendants pray  to  be  dismissed  with  their 
costs." 

The  other  defendants  were  not  served  with 
process,  and  did  not  appear  to  the  action. 
The  issues  were  found  against  plaintiffs  and 
in  favor  of  defendant  Young,  and  for  the 
plaintiffs  against  the  mining  company,  Wur- 
deman,  and  Brandt.  Only  Wurdeman  and 
Brandt  appealed. 

No  complaint  ia  made  by  appellants  that 
the  Judgment  is  excessive,  or  that  each  plain- 
tiff is  not  entitled  to  recover  wliat  was  award- 
ed to  him  by  the  judgment,  if  plaintiffs  are 
entitled  to  recover  at  all  under  the  pleadings 
and  the  evidence.  The  evidence  shows  the 
mining  company  at  no  time  owned  any  of  the 
land  described  in  the  mortgage.  Brandt  was 
a  director  of  the  company  from  Its  organiza- 
tion, and  be  and  T.  F.  Sneed  were  the  most 
active  members  of  the  board  of  directors. 
Brandt  and  Wurdeman  both  denied  they  had 
anything  to  do  with  getting  out  the  pro- 
spectus, or  knew  it  had  been  gotten  out  until 
after  this  suit  was  begun,  and  did  not  know 
Sneed  was  selling  any  of  the  bonds  until  after 
they  were  sold.  Wurdeman  testified  he  nev- 
er attended  a  meeting  of  the  board  of  direct- 
ors of  the  mining  company;  tbat  all  be  knew 
about  the  property  of  the  company  was  that 
Sneed,  at  some  time,  had  shown  him  some 
leases  which  he  glanced  at ;  that  he  had  never 
examined  the  stock  book  or  the  minute  book, 
and  did  not  know  whether  or  not  the  board 
of  directors  passed  a  resolution  to  execute 
the  mortgage  and  issue  the  $300,000  in  bonds ; 
that  he  did  not  read  the  mortgage  when  he 
signed  it,  only  "glanced  at  it,"  nor  did  he 
read  it  when  he  acknowledged  It;  that  T.  P. 
Sneed  brought  it  to  him  to  sign,  and  be 
"glanced  at  it,"  and  signed  It  at  Sneed's  re- 
qnest,  and  then  signed  the  3,000  bonds  and 
delivered  them  to  Sneed ;  that  It  was  contem- 
plated the  bonds  should  not  be  sold  until  the 
St.  IjoxtiB,  Hlllsboro  &  Southern  Kallroad 
Compan.v  was  completed.  Witness  also  testi- 
fied he  did  not  know  whether  the  $300,000  of 
capital  stock  was  paid  up  or  not,  and  had 
never  inquired ;  that  he  believed  what  Sneed 
told  him.  On  this  character  of  evidence.  It  is 
claimed  by  Wurdeman's  counsel  that  he  was 


guilty  of  nothing  more  than  mere  negligence, 
and  plaintiffs  cannot  recover  against  him  on 
account  of  such  negligence,  for  the  reason 
the  petition  counts  on  actual  and  active 
fraud.  The  evidence  shows  Wurdeman  had 
no  hand  In  getting  out  the  prospectus;  that 
be  knew  nothing  of  its  existence  until  the 
mischief  complained  of  was  done.  There  Is 
nothing  In  the  record  to  show  that  he,  at 
any  time,  entertained  a  formed  purpose  to 
defraud  any  one  by  the  sale  of  the  bonds,  yet, 
as  president  of  the  mining  company,  he  ex- 
ecuted the  mortgage  purporting  to  convey 
land  to  which  he  Is  chargeable  with  knowl- 
edge the  company  had  no  title.  This  was  a 
false  representation,  though  made  unwitting- 
ly, and,  as  the  mortgage  was  recorded,  was 
made  to  the  public  at  large.  Judge  Wurde- 
man cannot  be  exonerated  from  liability  on 
the  ground  that  he  merely  "glanced"  at  the 
instrument  and  did  not  read  it  By  rel.ving 
implicitly  on  the  statement  of  Sneed  and  fail- 
ing to  read  the  mortgage,  and  falling  to  as- 
certain whether  or  not  the  company  owned 
the  lands  therein  d^cribed,  Wurdeman,  as 
president  of  the  company,  was  guilty  of  a  le- 
gal, though  unintentional,  wrong.  As  presi- 
dent of  the  company,  he  made  a  solemn  rep- 
resentatiod  and  statement  that  the  company 
owned  lands  to  which  it  liad  no  title,  and 
this  representation,  according  to  the  evidence, 
was  one  of  the  inducements  which  Influenced 
plaintiffs  to  purchase  the  bonds ;  and  I  think, 
upon  clear  principles  of  equity  and  Justice, 
Wurdeman  should  be  held  responsible  to 
plaintiffs  for  the  loss  which  his  act  in 
part  contributed  to  bring  about  Defendant 
Brandt,  as  the  evidence  shows,  was  present 
and  voted  for  the  resolution  of  the  board  of 
directors,  authorizing  the  execution  .of  the 
mortgage  and  the  bonds,  and,  like  Wurdeman, 
Is  responsible  for  bringing  about  a  condition 
of  affairs  by  which  plaintiffs  were  defrauded. 
The  judgment  is  affirmed.    All  concur. 

On  Rehearing. 

PER  CURIAM.  The  foregoing  opinion, 
prepared  by  the  former  Presiding  Judge  of 
this  court,  was  concurred  in  by  the  other 
Judges  and  filed  as  the  judgment  of  the  court 
A  rehearing  was  granted,  the  appeal  again 
heard,  and  we  have  perused  the  record  anew 
without  finding  a  reason  to  pronounce  a  dif- 
ferent judgment  Incidents  and  circumstan- 
ces are  in  evidence,  but  not  related  in  the 
opinion,  which  tend  to  show  appellants  are 
liable  on  the  grounds  charged  In  the  petition 
and  support  the  finding  below,  which  cannot 
be  reversed  or  an  affirmance  put  In  a  manner 
that  would  be  more  lenient  to  appellants. 
We  adopt  the  result  of  the  opinion. 

The  judgment  Is  affirmed.    All  concur. 
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SMITH  T.  YOUNG. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
9,  1909.) 

1.  GUABDIAN    AND    WABD    (|   8*)    —  APPOIKT- 

UENT   OF   GuABDiAN—JuBiSDicnoN— Domi- 
cile. 

Tlte  jurisdictioa  of  the  probate  court  to  ap- 
point a  guardian  or  curator  for  a  minor  ia  fixed 
by  the  domicile  of  the  minor. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §S  13-18 ;    Dec.  Dig.  «  8.*] 

2.  Domicile  (§  5*)— Minors. 

As  a  general  proposition,  the  domicile  of 
the  parents  is  the  domicile  of  the  minor,  except 
where  both  parents  are  dead  and  the  child  i 
domiciled  with  the  grandparents,  who  are  next 
of  kin  and  stand  in  loco  parentis  to  the  minor, 
in  which  case  the  domicile  of  the  grandparents 
is  the  domicile  of  the  minor. 

[Ed.    Note.— For   other   cases,    see    Domicile, 
Cent.  Dig.  §§  27-32;    Dec.  Dig.  §  5.*] 

3.  Guardian    and    Wabd    (§   4*)  —  Natobai. 
Guardian. 

Rev.  St.  1899,  |  3478  (Ann.  St.  1906,  p. 
1991),  declaring  that  the  father  while  living, 
and  after  his  death,  or  when  there  shall  be  no 
lawful  father,  then  the  mother,  shall  be  the 
natural  guardian  and  curator  of  the  child,  is 
merely  declaratory  of  the  common  law. 

[Ed.    Note. — For   other   cases,   see   Guardian 
and  Ward,  Cent.  Dig.  §Mf  5 ;   Dec.  Dig.  |  4.*] 

4.  DOHICILE    (§    5*)— CHILDBEN— RPMOVAL    OP 

Child. 

In  general,  the  removal  of  a  child  from  one 
county  to  another  by  its  guardian  does  not  op- 
erate to  change  the  domicile  of  the  child,  and 
this  though  both  parents  are  dead,  and  the 
guardian  is  the  child's  grandfather. 

[Ed.   Note.— For   other    cases,    see    Domicile, 
Cent.  Dig.  §§  27-32;   Dec.  Dig.  |  5.*] 

5.  Domicile  (|  5*)- Minors. 

Though  the  guardian  of  a  minor,  under  14 
years  of  age  may  not  change  the  domicile  of  thp 
child  by  the  mere  fact  of  removing  it  to  another 
county,  if  the  guardian  is  the  child's  grandfa- 
ther and  next  of  kin,  standing  in  loco  parentis, 
his  removal  of  the  child  from  one  county  to  an- 
other operates  as  a  change  of  the  child's  dom- 
icile. 

[Ed.    Note.— For   other    cases,    see    Domicile, 
Cent.  Dig.  §§  27-32;   Dec.  Dig.  §  5.*] 

6.  Parent  and  Guild  (|  2*)— Scebendeb  or 
Custody. 

The  father's  agreement,  on  surrendering  an 
infant  child  to  its  grandparents,  that  they 
should  retain  the  child  eyer  afterwards,  was 
revocable  at  the  will  of  the  father,  and  would 
be  revoked  as  a  matter  of  law  by  the  death  of 
the  father  in  case  the  mother  survived. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §§  4-32 ;   Dec.  Dig.  §  2.*] 

7.  Domicile    (§    5*)— Childben— Persons   in 
Iioco  Parentis. 

On  the  death  of  the  child's  mother,  it  was 
given  to  its  grandparents  by  the  father,  who 
died  without  revoking  his  promise  that  the 
grandparents  should  retain  the  custody  of  the 
ohild  free  from  the  father's  interference.  Held 
that  on  the  father's  death  the  grandparents, 
by  operation  .of  law,  assumed  the  position  of 
parent  to  the  child,  so  that  their  domicile  be- 
came the  child's  domicile. 

[Ed.    Note. — For   other    cases,    see    Domicile, 
Cent.  Dig.  |§  27-32;   Dec.  Dig.  S  5.*] 

8.  Guardian   and   Ward   (|   8*)  —  Appoint- 
ment—Pbobate  Court— Jurisdiction. 

Probate  courts  are  possessed  of  original  and 
exclusive  jurisdiction  with  respect  to  the  mat- 


ter of  ^nardians  and  curators  of  minors;  and 
their  right  to  proceed,  resting  in  part  in  pais, 
must  be  found  as  a  fact  by  the  court  when 
proceeding  to  exercise  its  jurisdiction. 

[Ed.    Note.— For   other   cases,    see   Guardian 
and  Ward,  Cent  Dig.  §§  13-18 ;  De&  Dig.  {  8.*] 

9.  Judgment  (§  498*)— Collatebal  Attack 
—Determination  as  to  Jurisdiction. 

Where  the  jurisdiction  of  the  probate  court 
to  appoint  a  curator  for  a  minor  depended  on 
the  minor's  domicile,  the  determination  of  such 
fact  in  favor  of  the  court's  jurisdiction  was  con- 
clusive, and  could  not  be  collaterally  attacked. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $  939;    Dec.  Dig.  g  498.*] 

10.  Judgment   (8   521*)   —  Appointment   0» 
Guabdian— Collateral  Attack. 

A  proceeding  in  the  probate  court  of  Ii. 
county  to  set  aside  the  judgment  of  that  court 
given  at  a  prior  term,  by  which  defendant  was 
appointed  curator  of  a  minor  under  14,  alleged 
to  have  been  domiciled  in  P.  county,  where 
plaintiff  was  appointed,  constituted  a  collateral 
attack  on  the  judgment  of  the  probate  court  of 
li.  county. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  964 ;   Dec.  Dig.  f  521.*] 

11.  Judgment  (g  336*)- Direct  Attack. 

A  motion  to  vacate  a  judgment,  filed  at  the 
term  at  which  the  judgment  was  entered,  is  a 
proper  form  of  direct  attack  on  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  %  336.*] 

12.  Judgment  (J  489*)— Void  Judgment  — 
Collateral  Attack. 

Where  the  record  on  its  face  shows  that 
the  court  was  not  possessed  of  jurisdiction  in 
the  cause,  the  judgment  is  void,  and  may  be  as- 
sailed in  a  collateral  proceeding,  or  set  aside  at 
a  future  term  of  the  same  court,  but  if  it  is  fair 
on  its  face,  it  may  not  be  assailed  at  all  in  a 
collateral  proceeding,  nor  in  any  manner  at  a. 
subsequent  term  other  than  a  direct  proceeding 
to  that  end. 

[Bid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  a  924,  925;   Dec.  Dig.  §  489.*] 

13.  Guardian  and  Wabd  (8  13*)— Appoint- 
ment or  Guardian— Invaliditt—Appeai« 

An  appeal  will  not  lie  from  a  probate  or- 
der appointing  a  guardian,  but  will  lie  from  the 
refusal  of  the  court  to  .vacate  such  appoint- 
ment. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §  50;   Dec.  Dig.  i  13.*] 

14.  Judgment  (J  334*)- Wbit  or  Ebrob  Co- 
bam  Nobis. 

The  writ  of  error  coram  nobis  will  lie  only 
in  cases  where  the  court  has  proceeded  on  the 
assumption  that  a  fact  existed  which  was  ma- 
terial to  its  right  to  proceed,  when  the  fact  did 
not  exist  at  all,  and  has  no  application  to  _a 
case  where  the  court  was  required  to  and  did 
find  the  fact  conferring  jurisdiction  from  ex- 
trinsic evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  038-640;    Dec.  Dig.  S  334.*] 

15.  Audita  Quebela  (8  1*)— Nature  of  Pbo- 
ceeding. 

The  common-law  writ  of  audita  querela  is 
one  by  which  a  proceeding  may  be  had  by  a 
judgment  defendant  in  the  court  wherein  the  rec- 
ord lies  to  review  the  judgment  on  account  of 
some  matter  occurring  after  judgment  amount- 
ing to  a  discharge  of  its  obligation. 

[Ed.  Note.— For  other  cases,  see  Audita  Que- 
rela, Cent  Dig.  8  1;    Dec-  Dig.  8  !•* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  042,  643.] 


•For  other  cases  aee  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indezaa 


Digitized  by 


Google 


Mo.) 


SMITH  V.  YOUNG. 


629 


Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty ;  Jas.  D.  Barnett,  Judge. 

Proceeding  by  Charles  H.  Smltb  against 
William  R.  Toung.  From  a  circuit  court 
Judgment  denying  plaintiff  relief  on  appeal 
from  an  order  of  the  probate  court  refusing 
to  vacate  the  appointment  of  defendant, 
Toung,  as  curator  of  the  estate  of  Etta  Lou- 
ise Jaclison,  a  minor,  plaintiff  appeals.  Af- 
firmed. 

This  proceeding  originated  in  the  probate 
court  of  Lincoln  county.  It  is  sought  there- 
by to  have  that  court  vacate  and  set  aside 
its  Judgment  given  at  a  prior  term,  by  which 
the  defendant,  Young,  was  appointed  curator 
of  the  estate  of  Etta  Louise  Jackson,  a 
minor  under  the  age  of  14  years.  Plaintiff 
was  appointed  curator  of  the  minor's  estate 
by  the  probate  court  of  Pike  county,  where 
It  is  claimed  the  minor  was  domiciled.  Be- 
sides praying  the  probate  court  of  Lincoln 
county  to  set  aside  the  appointment  of  the 
defendant  curator,  Toung,  he  prays  that 
Toung,  the  Lincoln  county  curator,  be  re- 
quired to  transfer  the  minor's  estate  to  the 
plaintiff  for  administration,  under  the  super- 
vision of  the  probate  court  of  Pike  county. 
The  probate  court  having  denied  the  relief 
prayed  for,  plaintiff  appealed  to  the  circuit 
court.  Upon  a  hearing  In  that  court,  the 
prayer  of  the  plaintiff's  petition  was  denied 
and  the  Judgment  of  the  probate  court  af- 
firmed. By  the  refusal  of  certain  instruc- 
tions asked  on  the  part  of  the  plaintiff,  it 
appears  the  circuit  court  declared  the  pro- 
ceeding to  be  a  collateral  attack  upon  the 
Judgment  of  the  probate  court  of  Lincoln 
county.  From  this  judgment,  plaintiff  prose- 
cutes an  appeal  to  this  court. 

Under  our  statute,  the  probate  court  of 
the  county  in  which  the  minor  is  domiciled 
Is  possessed  of  the  power  to  appoint  guard- 
ians and  curators.  Plaintiff  insists  that  the 
minor.  Etta  Louise  Jackson,  was  domiciled, 
after  the  death  of  her  father,  In  the  county 
of  Pike,  and  that  therefore  he  Is  the  rightful 
curator  of  her  estate,  for  the  reason  the 
probate  court  of  Pike  county  alone  was  pos- 
sessed of  Jurisdiction  to  make  such  appoint- 
ment. On  the  other  hand,  the  defendant  in- 
sists'that  the  minor's  surviving  parent,  Wil- 
liam A.  Jackson,  was  a  resident  of  the  city 
of  Troy,  In  Lincoln  county,  at  the  time  of  his 
'  death,  and,  even  though  the  child  was  liv- 
ing at  the  time  with  Its  grandfather  In  Pike 
county,  the  probate  court  of  Lincoln  county 
was  possessed  of  the  power  to  appoint  him 
curator,  for  the  reason  the  domicile  of  the 
parent  Is  the  domicile  of  the  child.  On  this 
question,  much  testimony  was  introduced  in 
the  circuit  court.  It  seems  that  plaintiff  in- 
sisted, first,  that  if  the  minor's  father,  William 
A.  Jackson,  had  acquired  a  residence  In  Mis- 
souri at  all,  it  was  at  Louisiana,  in  Pike 
county;  and,  second,  that,  whether  he  had 
acquired  a  residence  or  not  his  child,  Etta 
Louise,  was  actually  domiciled  in  that  county 


with  Its  grandfather  after  the  death  of  her 
father,  and  that  therefore  the  Jurisdiction  of 
the  probate  court  of  Pike  county  rightfully 
attached.  On  the  other  hand,  the  defendant 
insisted  that  the  city  of  Troy,  In  Lincoln 
county,  was  the  domicile  of  William  A. 
Jackson,  and  that  the  child,  Etta  Louise, 
was  residing  temporarily  only  with  her 
grandfather  In  Pike  county.  From  a  care- 
ful perusal  of  all  the  testimony  In  the  record. 
It  appears  to  greatly  preponderate  In  favor 
of  the  proposition  that  William  A.  Jackson 
had  acquired  a  residence  and  was  domiciled 
at  Troy,  in  Lincoln  county.  However  this 
may  be.  It  appears  the  child  was  at  the  time, 
and  had  been  for  a  considerable  period  there- 
tofore, residing  with  her  grandfather  at 
Louisiana,  under  a  promise  given  by  her  fa- 
ther to  the  grandparents  that  he  would  never 
remove  her  therefrom.  The  mother  of  the 
little  child  had  departed  this  life  some  time 
before  her  husband,  and  upon  the  death  of 
William  A.  Jackson,  the  father,  the  grand- 
father, Charles  H.  Smith,  with  whom  the 
child  resided  at  Louisiana,  was  next  of  kin. 
To  recite  the  facts  In  the  record.  It  ai>- 
pears  that  William  A.  Jackson,  a  most  ex- 
cellent citizen,  had  been  reared  at  or  near 
Troy,  In  Lincoln  county.  He  was  elected  to 
and  had  served  in  the  office  of  county  clerk 
for  that  county.  About  that  time  he  married 
Miss  Smith,  daughter  of  Charles  H.  Smith, 
of  Pike  county.  After  his  marriage,  he  and 
his  wife  boarded  for  a  time  with  the  family 
of  his  friend.  Senator  Avery,  of  Troy.  He 
then  'purchased  a  home  in  Troy,  and  kept 
house  for  a  considerable  period.  His  term 
of  office  as  county  clerk  having  expired,  he 
removed  to  Texas  and  followed  the  vocation 
of  traveling  salesman.  After  this,  he  re- 
moved to  England,  Ark.,  and  embarked  In 
business.  While  residing  at  England,  Ark., 
the  little  girl,  Etta  Louise,  was  born.  Mrs. 
Jackson  died  the  following  day.  Mr.  Jack- 
son brought  her  remains  to  her  former  home 
at  Louisiana,  Mo.,  where  she  was  burled. 
It  seems  Mrs.  Jackson  had  requested,  be- 
fore her  death,  that  her  child  should  be. 
given  into  the  keeping  of  her  friend,  Mrs. 
Avery,  of  Troy.  Immediately  after  the  buri- 
al of  his  wife,  Mr.  Jackson  communicate! 
her  request  to  Senator  Avery  with  respect 
to  the  child.  Mrs.  Avery's  health  was  very 
poor  at  the  time,  and  it  seems  one  of  her 
children  was  also  111.  Senator  Avery  inform- 
ed Mr.  Jackson  of  these  facts,  and  suggested 
that  under  the  circumstances  It  would  be  Im- 
possible for  Mrs.  Avery  to  take  upon  herself 
the  care  of  the  infant.  Mr.  Jackson  then 
called  upon  Mr.  Charles  H.  Smith,  his  wife's 
father,  at  Louisiana,  in  Pike  county,  and 
Mrs.  Smith,  who  was  the  stepmother  of  his 
wife,  and  requested  them  to  take  the  child. 
They  acceded  to  the  request  upon  the  condi- 
tion that  Mr.  Jackson  should  not  reclaim  the 
child  from  them  In  future  years.  It  was  ex- 
plained that  they  would  necessarily  become 
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greatly  attached  to  the  child,  and  tbey.  did 
not  want  to  Invite  the  pain  and  anguish 
which  would  result  from  severing  these  ties. 
It  appears  to  be  uncontroverted  that  Mr. 
Jackson  agreed  the  child  should  always  re- 
main with  them.  The  little  girl  was  deliv- 
ered Into  their  keeping  under  this  agreement 
when  she  was  only  three  days  old,  and  has 
remained  there  ever  since.  Having  thus  ar- 
ranged a  good  home  for  his  baby,  Mr.  Jack- 
son returned  to  England,  Ark.  About  this 
time  his  health  began  to  fall,  and  within  a 
very  few  months  thereafter  he  disposed  of 
bis  business  In  Arkansas  and  returned  to 
Missouri.  It  appears  he  spent  a  considerable 
portion  of  bis  time  at  Troy,  and  also  at 
Louisiana.  While  at  Troy,  he  resided  at  the 
home  of  Mr.  James  A.  Jackson,  a  cousin, 
who  was  engaged  In  the  banking  business 
there.  While  at  Louisiana,  In  Pike  county^ 
be  made  his  home  at  the  residence  of  bis 
wife's  father,  Mr.  Charles  H.  Smith.  The 
testimony  on  the  part  of  the  plaintiff  tended 
to  prove  that  Mr.  Jackson  talked  about  mak- 
ing his  future  home  at  Louisiana  and  resid- 
ing with  his  wife's  father  In  order  to  enjoy 
the  society  of  his  little  girl.  The  testimony 
discloses  that  be  thought  somewhat  of  buy- 
ing a  home  there,  in  which  they  should  all 
reside;  and,  further,  he  considered  the  ad- 
vlslblllty  of  building  an  addition  to  the  home 
of  bis  wife's  father  and  buying  an  Interest  in 
a  drug  store  in  the  city  of  Louisiana.  He 
did  none  of  these  things,  however.  It  ap- 
pears he  was  at  Mr.  Smith's  residence  a 
considerable  portion  of  the  time  at  different 
periods,  and  called  it  home,  at  least  when 
talking  to  members  of  the  Smith  family.  On 
the  part  of  defendant,  numerous  witnesses, 
residents  of  Troy,  gave  testimony  to  the  ef- 
fect that  Mr.  Jackson  had  claimed  that  cit.v 
to  be  his  home,  and  that  he  contemplated 
going  into  business  and  spending  the  remain- 
der of  his  life  there.  It  api^ars  he  en- 
deavored to  purchase  an  interest  in  a  drug 
store  at  Troy,  and  that  he  also  proposed  to 
a  Mr.  Hall  to  go  into  partnership  with  bim 
In  the  stock  business,  saying  that  he  pre- 
ferred to  engage  In  something  which  would 
give  him  outdoor  exercise  because  of  the 
poor  condition  of  his  health.  It  appears, 
also,  that  during  the  summer  he  attended 
two  state  conventions  of  the  Democratic  par- 
ty, one  at  St  Joseph  and  one  at  Joplln,  ei- 
ther as  a  delegate  or  as  proxy  for  a  delegate 
from  Lincoln  county.  It  seems  that  he  desir- 
ed to  vote  in  the  Democratic  primary  In  Lin- 
coln county,  and  upon  some  one  saying  he  was 
not  a  qualified  voter,  for  the  reason  be  bad 
not  resided  In  the  state  a  year  next  preced- 
ing the  general  election,  he  advised  with 
Senator  Avery  as  to  his  right  to  vote,  and 
insisted  that  Troy,  In  Lincoln  county,  was 
bis  home.  He  purchased  no  property,  how- 
ever, and  entered  into  no  business.  While 
In  Troy  during  that  summej-,  he  took  his 
meals  at  the  hotel,  and  roomed  at  the  home 


of  his  cousin,  Mr.  James  A.  Jackson,  which 
place  be  called  home. 

From  these  and  other  facts  and  circum- 
stances in  proof,  it  appears  the  evidence 
greatly  preponderates  in  favor  of  the  propo- 
sition that  Mr.  Jackson  bad  acquired  a  dom- 
icile at  Troy,  and  that  such  was  his  domi- 
cile at  the  time  of  his  death.  Being  in  poor 
health,  alMut  the  middle  of  the  summer, 
Mr.  Jackson  took  a  trip  to  visit  bis  sister, 
Mrs.  Hutt,  in  Texas.  To  those  persons  with 
whom  he  conversed  while  in  Texas,  he  spoke 
of  Troy,  Mo.,  as  his  home.  He  died  In  Au- 
gust, 1904,  while  visiting  his  sister,  Mrs. 
Hutt,  at  Terrell,  Tex.  It  appears  he  had  no 
children  other  than  Etta  Louise,  and  we 
gather  from  the  testimony  that  his  cousin, 
James  \.  Jackson,  was'  his  nearest  living  rel- 
ative in  Missouri.  Prior  to  his  death  he  exe- 
cuted a  will,  by  the  provisions  of  which  he 
bequeathed  his  estate,  conslstiug  of  some 
personal  property  and  about  $5,000  in  life 
insurance  policies,  then  in  the  possession  of 
his  cousin,  James  A.  Jackson,  in  the  bank  at 
Troy,  to  bis  Uttle  daughter.  To  this  will 
he  annexed  a  codicil,  a  fev;  days  before  his 
death,  by  which  he  nominated  his  cousin, 
James  A.  Jackson,  of  Troy,  executor  of  his 
estate  and  guardian  of  his  daughter,  Etta 
Louise.  In  this  he  also  expressed  a  desire 
that  hla  little  daughter  should  continue  to 
reside  with  her  grandparents  unless  ber 
guardian  might  otherwise  direct,  and  that 
Mrs.  Smith  should  receive  ample  compensa- 
tion from  his  estate  for  the  care  and  keep 
of  the  child.  On  September  6,  1904,  James 
A.  Jackson  was  appointed  curator  of  the 
estate  of  the  minor,  Etta  Louise,  by  the 
probate  court  of  Lincoln  county.  The  record 
of  this  appointment  recites  that  Etta  Louise 
Jackson,  a  minor  17  months  of  age,  was  then 
domiciled  in  Lincoln  county,  and  that  her 
father  and  mother  were  both  dead.  Mr. 
Jackson  duly  qualified  as  curator,  and  took 
charge  of  the  minor's  estate.  On  October 
5th  be  was  also  appointed  by  the  same  court 
as  executor  of  the  last  will  of  William  A. 
Jackson,  and  duly  qualified  as  such.  It  ap- 
pears that  on  October  27,  1904,  James  A. 
Jackson,  filed  his  statement  in  writing  in 
the  probate  court  of  Lincoln  county,  by 
which  be  relinquished  his  right  to  act  as 
testamentary  guardian  of  the  person  of  the 
minor,  and  that  her  grandfather,  Charles 
H.  Smith,  was  appointed  by  that  court 
guardian  of  her  person  Instead.  Mr.  Smith 
qualified  and  entered  upon  the  discharge  of 
his  duties  as  such  guardian.  Afterwards  it 
appears  from  the  evidence  that  James  A. 
Jackson,  the  curator,  departed  this  life  In 
the  early  part  of  the  year  1905,  and  that 
on  the  23d  day  of  February,  1905,  such  fact 
having  been  made  to  appear  in  the  probate 
court  of  Lincoln  county,  that  court  appointed 
the  defendant  William  R.  Young,  public  ad- 
ministrator and  ex-officio  public  guardian  to 
take  charge  of  such  estate  as  curator  in  bis 
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official  capacity,  etc.  The  defendant  cura- 
tor. Young,  was  discharging  his  duties  as 
curator  under  order  of  the  probate  court  of 
Lincoln  county  at  the  time  of  the  Institution 
of  this  suit  It  appears  that  thereafter,  on 
August  11,  1905,  the  probate  court  of  Pike 
county  appointed  Dr.  Parks  L.  Kabler  as 
curator  of  the  estate  for  the  minor,  Etta 
Louise  Jackson,  and  that  he  immediately 
qualified  as  such.  Almost  a  year  thereafter, 
baring  been  thus  appointed  by  the  pro1>ate 
court  of  Pike  county,  Dr.  Kabler  Instituted 
this  proceeding  In  the  probate  court  of  Lin- 
coln county  on  July  24,  1906,  by  filing  his 
petition  reciting  the  facts  pertaining  to  his 
appointment,  and,  further,  that  the  minor 
was  then  and  bad  been  at  all  times  domiciled 
In  Pike  county.  The  petition  prays  the  pro- 
bate court  of  Lincoln  county  to  vacate  and 
set  aside  its  order  and  judgment  appointing 
the  defendant,  William  R.  Young,  curator  of 
the  estate  of  the  minor.  The  jurisdiction  of 
the  probate  court  of  Lincoln  county  is  chal- 
lenged thereby  on  the  grounds  that  the  minor 
was  at  all  times,  after  the  death  of  her 
father,  domiciled  in  Pike  county.  The  prayer 
of  the  petition  is  to  the  effect  that  the  ap- 
pointment of  defendant  Young  be  vacated 
and  set  aside,  and  the  minor's  estate  be  giv- 
en into  the  possession  of  the  plaintiff,  and 
transferred  for  administration  under  his  ap- 
pointment in  the  probate  court  of  Pike  coun- 
ty. Since  the  appeal  was  perfected  to  this 
court,  the  death  of  Dr.  Parks  L.  Kabler,  the 
original  plaintiff,  has  been  suggested,  and 
the  cause  now  stands  revived  in  the  name 
of  Charles  H.  Smith,  the  grandfather,  who 
It  appears  was  duly  appointed  on  December 
30.  1907,  by  the  probate  court  of  Pike  coun- 
ty as  curator  of  the  minor's  estate,  and  after- 
wards duly  qualified  as  such. 

Charles  Martin  and  Lon  O.  Hocker,  for 
appellant  Avery  &  Woolfolk,  for  respond- 
ent 

XOKTONI,  J.  (after  stating  the  facts  as 
above).  The  jurisdiction  of  the  probate  court 
to  appoint  a  guardian  or  curator  for  a  minor 
is  fixed  by  the  domicile  of  the  minor.  Lacy 
V.  Williams,  27  Mo.  280;  De  Jarnett  v.  Har- 
per, 45  Mo.  App.  415.  And,  as  a  general 
proposition,  the  domicile  of  the  parents  is 
the  domicile  of  the  minor.  Marheineke  v. 
Grothaus,  72  Mo.  204;  Garrison  v.  Lyle,  38 
Mo.  App.  558.  The  domicile  of  the  minor  Is 
a  matter  in  pals,  which  the  probate  court 
must  find  as  a  fact  to  support  Its  jurisdiction 
In  proceedings  of  this  character.  Cos  v. 
Boyce,  152  Mo.  576,  54  S.  W.  467,  75  Am. 
St  Rep.  483;  Johnson  v.  Beazley,  65  Mo.  250, 
27  Am.  Rep.  276.  It  seems,  however,  that  the 
domicile  of  the  parent  may  not  necessarily 
always  be  the  domicile  of  the  minor  for  the 
purpose  of  determining  the  jurisdiction  of 
the  probate  court  as  in  cases  where  both 
parents  are  dead  and  the  child  is  domiciled 
with  the  grrandparents,  who  are  next  of  kin 
and  stand  in  loco  parentis  to  the  minor,  or 


where  the  parents  have  wholly  abandoned 
the  child  to  the  grandparents.  In  the  case 
of  Cox  V.  Boyce,  152  Mo.  576,  64  S.  W.  467, 
75  Am.  St  Rep.  483,  it  appears  the  mother 
of  the  minor  was  dead,  and  the  father  had 
surrendered  and  committed  the  child  to  its 
grandfather,  in  Lincoln  county.  In  that  case, 
both  father  and  grandfather  resided  In  the 
same  county.  After  the  child  was  commit- 
ted to  bis  care,  the  grandfather  was  duly 
appointed  curator  of  its  estate  by  the  probate 
court  of  Lincoln  county.  The  grandfather 
afterwards  removed  to  Howell  county.  He 
was  never  discharged  as  guardian  and  cura- 
tor by  the  probate  court  of  Lincoln  county. 
After  having  resided  several  years  In  Howell 
county,  the  grandfather  applied  to  an*  was 
appointed  by  the  probate  court  of  Howell 
county  as  guardian  of  the  child  and  curator 
of  Its  estate,  although  the  child's  father 
continued  to  reside  In  Lincoln  county.  In 
a  collateral  attack  upon  the  judgment  of  the 
Howell  county  probate  court,  by  which  the 
grandfather  was  appointed  curator,  the  Su- 
preme Court  expressed  the  opinion  that,  in 
view  of  the  fact  that  the  child's  father  had 
surrendered  the  minor  to  her  grandfather, 
the  latter  stood  in  loco  parentis  toward  her, 
and  therefore  his  residence  in  Howell  county 
was  the  domicile  of  the  child,  and  thus 
served  to  confer  Jurisdiction  upon'  the  pro- 
bate court  of  that  county  to  appoint  a  cura- 
tor. Our  statute.  Rev.  St  1899  f  8478  (Ann. 
St  1906,  p.  1991),  declares  the  father,  while 
living,  and  after  his  death,  or  when  there 
shall  be  no  lawful  father,  then  the  mother, 
to  be  the  natural  guardian  and  curator  of 
their  child.  This  Is  merely  declaratory  of 
the  rule  which  obtained  at  common  law. 
See  1  Blackstone's  Om.  435 ;  2  Kent's  Com. 
220;  Lamar  v.  Micou,  114  U.  S.  218,  5  Sup. 
Ct  857,  29  L.  Ed.  94.  As  a  general  proposi- 
tion, the  removal  of  the  child  from  one  coun- 
ty to  another  by  its  guardian  does  not  oper- 
ate to  change  the  domicile  of  the  child ;  and 
this  is  true  even  though  both  parents  are 
dead  and  the  guardian  be  the  grandfather 
of  the  child.  Such  was  the  case  of  Marhein- 
eke .V.  Grbthaus,  72  Mo.  204.  Upon  a  cursory 
reading,  the  doctrine  of  this  case  seems  to 
conflict  with  the  opinion  expressed  in  Cox 
V.  Boyce,  152  Mo.  576,  54  S.  W.  467,  75  Am. 
St  Rep.  483.  By  a  more  careful  scrutiny,  the 
cases  may  be  distinguished  by  the  fact  that 
In  Cox  V.  Boyce,  It  appeared  the  father  had 
surrendered  the  child  to  the  grandfather, 
and,  we  conclude,  abandoned  It  The  child's 
mother  being  dead,  and  the  father  having 
abandoned  or  surrendered  it  to  the  grand- 
parent the  grandparent  of  course,  as  next 
of  kin,  stood  in  loco  parentis,  and  hence  his 
removal  of  the  child  to  Howell  county  was 
the  removal  of  its  domicile,  for  the  reason 
that  he,  although  its  guardian,  having  as- 
sumed the  position  of  parent  determined  the 
domicile  of  the  child.  Now,  in  Marheineke  v. 
Grothaus,  72  Mo.  204,  It  appears  the  domicile 
of  the  child  was  fixed  by  the  late  domicile 
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of  Its  parents,  who  died  In  St  Louis.  The 
grandfather,  who  was  a  resident  of  Franklin 
county,  qualified  as  guardian  and  curator 
under  an  appointment  of  the  probate  court 
of  St.  liOula  county.  Having  thus  qualified, 
the  grandfather  removed  the  child,  not  as 
parent  but  as  guardian,  to  his  home  in 
Franklin  county.  The  guardian  grandfather 
afterwards  died,  and  the  probate  court  of 
Franklin  county  appointed  Koehring  in  his 
stead,  while  the  probate  court  of  St.  Louis 
county  appointed  William  Kelso  as  his  suc- 
cessor. A  contesf:  having  arisen  between 
these  curators  appointed  by  the  different 
courts,  concerning  certain  property  of  the 
child,  the  Supreme  Court  upheld  the  Jurisdic- 
tion of  the  probate  court  of  St.  Louis  county 
upon  the  theory  that  the  domicile  of  the  mi- 
nor was  within  the  Jurisdiction  of  that  court 
at  the  time  of  the  original  appointment,  and 
the  domicile  of  the  ward  could  not  be  chang- 
ed by  the  act  of  the  guardian  in  removing  her 
to  another  county  prior  to  attaining  the  age 
of  14  years,  at  which  age  the  ward  might 
choose  for  herself.  The  proposition  of  law 
to  be  deduced  from  the  case  is  that  the  guar- 
dian may  not  change  the  domicile  of  a  child 
under  14  years  of  age  by  the  mere  fact  of 
removing  it  to  another  county.  On  the  other 
hand,  the  proposition  of  law  to  be  deduced 
from  Cox  v.  Boyce  Is  to  the  effect  that  If 
the  guardian,  who  Is  the  grandfather  and 
ne:ct  of  kin,  standing  In  loco  parentis  to  the 
minor,  removes  the  child  from  one  county  to 
another.  It  will  operate  to  change  the  dom- 
icile of  the  child,  even  though  he  be  its 
cuardian  as  well  as  grandparent,  identically 
as  in  the  case  of  a  natural  parent.  The  doc- 
trine of  this  case  Is  In  accord  with  that 
which  now  quite  generally  obtains  in  the 
American  courts  to  the  effect  that,  after  the 
death  of  both  parents,  infants  who  take  up 
their  residence  at  the  home  of  the  grand- 
parents and  next  of  km.  In  another  state  or 
county,  will  acquire  such  grandparents'  dom- 
icile. See  Lamar  v.  Mlcou,  114  U.  S.  218,  5 
Sup.  Ct.  857,  29  L.  Ed.  94;  In  re  Benton,  92 
Iowa,  202,  60  N.  W.  C14.  54  Am.  St  Rep.  546; 
Schouler's  Domestic  Relations  (5th  Ed.)  $ 
303 ;  15  Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  35. 
Now,  It  appears  that  the  minor  In  the  pres- 
ent instance  was  placed  in  the  home  of  her 
grandfather  In  Pike  county  when  only  three 
days  of  age,  and  this,  too,  under  an  agree- 
ment on  the  part  of  the  father  that  the  grand- 
parents should  retain  her  ever  after.  It  is 
true  this  agreement  was  not  obligatory  on  the 
part  of  the  father  as  a  matter  of  law.  It  was 
revocable  at  will  on  his  part  In  re  Searritt, 
76  Mo.  5C').  43  Am.  Rep.  768.  And  there  is 
no  doubt,  had  the  father  died  and  the  mother 
survived,  the  death  of  the  father  would  have 
operated  as  a  revocation  of  the  promise, 
and,  ipso  facto,  .transferred  the  domicile  of 
the  Infant  to  that  of  the  surviving  mother. 
De  Jarnett  v.  Harper,  45  Mo.  App.  415.  The 
mother  of  the  Infant  having  departed  this 
life  prior  to  the  arrangement,  the  death  of 


the  father  certainly  would  not  operate  to  re- 
voke It  so  as  to  change  the  domicile  of  the 
child  from  that  of  the  grandfather,  who  was 
next  of  kin.  Our  statute,  Rer.  St  1899,  I 
3482  (Ann.  St  1906,  p.  1992),  authorizes  the 
surviving  parent  to  appoint  a  guardian  for 
the  minor  by  his  last  will,  and  we  apprehend 
that  William  A.  Jackson  might  have  changecl 
the  domicile  of  the  child  from  the  home  of 
its  grandparents  in  Pike  county  to  his  for- 
mer home  In  Troy  by  directions  to  the  tes- 
tamentary guardian  to  that  effect  in  the  will. 
He  did  not  see  fit  to  do  this,  however.  On 
the  contrary,  he  expressed  hla  wishes  to  the 
effect  that  the  child  should  continue  to  re- 
side with  Its  grandparents,  unless  the  testa- 
mentary guardian,  James  A.  Jackson,  direct- 
ed otherwise.  James  A.  Jackson  appeared  in 
the  probate  court  and  declined  to  accept  the 
trust  of  guardianship,  and  no  change  was 
■made.  It  appeared  the  grandparents  were 
most  excellent  people,  and  that  it  was  con- 
ducive to  the  best  interests  of  the  child  that 
it  should  remain  in  their  custody.  Now,  un- 
der the  circumstances  of  this  case,  the  father 
having  died  without  revoking  his  promise  as 
to  the  future  of  the  child,  and  It  residing  at 
the  time  with  the  grandparents,  next  of  kin, 
we  believe  that,  instantly  upon  the  death  of 
the  father,  the  grandfather  assumed  the  posi- 
tion of  parent,  and  that  his  domicile  became 
the  domicile  of  the  child.  Lamar  t.  M1cou» 
114  U.  S.  218,  5  Sup.  Ct.  857,  29  L.  Ed.  94 ; 
In  re  Benton,  92  Iowa,  202,  64  N.  W.  614,  54: 
Am.  St  Rep.  546;  Schouler's  Domestic  Re- 
lations (5th  Ed.)  g  303;  15  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  35. 

Now,  assuming  that  the  minor,  Etta  Louise 
Jackson,  was  domiciled  in  Pike  instead  of 
Lincoln  county,  and  that  the  Pike  county  pro- 
bate court  was  possessed  of  Jurisdiction  to 
appoint  a  curator  for  her  estate  in  the  first 
Instance,  the  Important  question  for  decision 
iu  the  case  Is:  Can  the  Judgment  and  order 
of  the  pfobate  court  of  Lincoln  county,  by 
which  the  defendant  Young  was  appointed, 
be  vacated  and  set  aside  at  a  "subsequent 
term  in^  this  proceeding?  By  the  refusal  of 
instructions,  the  circuit  court  Indicated  this 
to  be  a  collateral  attack  upon  the  Judgment 
of  the  probate  court  of  Lincoln  county.  We 
concur  in  that  view.  The  probate  courts  of 
this  state  are  no  longer  treated  as  inferior 
tribunals  with  limited  Jurisdiction;  but,  on 
the  contrary,  they  are  regarded  as  courts  ex- 
ercising a  general  Jurisdiction  upon  the  mat- 
ters committed  to  them  by  the  statutes.  Pro- 
bate courts  are  possessed  of  original  and  ex- 
clusive Jurisdiction  with  respect  to  the  mat- 
ter of  guardians  and  curators  of  minors.  In 
part,  their  right  to  proceed  rests  In  pais, 
and  must  be  found  and  determined  as  a  mat- 
ter of  fact  by  the  court  when  proceeding  to 
exercise  its  Jurisdiction  on  a  given  subject. 
The  legislative  authority  has  conferred  pow- 
er upon  the  probate  court  of  a  county  In 
which  a  minor  is  domiciled  to  appoint  a 
guardian  for  Its  person  or  a  curator  for  ita- 
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estate.  •  The  role  Is  that,  where  the  fact 
upon  which  the  power  of  the  court  to  act  de- 
pends Is  referred  by  the  lawmakers  to  be 
determined  by  the  court,  a  determination  of 
that  fact  by  such  court  is  conclusive,  and 
cannot  be  questioned  in  other  than  a  direct 
proceeding  to  that  end.  And  this  is  true  even 
though  it  found  the  fact  erroneously.  Such 
fact  Is  res  adjudlcata.  Johnson  v.  Beazley, 
65  Mo.  250,  27  Am.  Rep.  276 ;  Hadley  v.  Ber- 
nero,  103  Mo.  App.  549,  78  S.  W.  64 ;  Cox  v. 
Boyce,  152  Mo.  576,  54  S.  W.  467,  75  Am.  St 
Rep.  483;  Grignon's  Lessee  v.  Astor,  2  How. 
310.  11  L.  Ed.  283;  Seafield  v.  Bohne,  169 
Mo.  537,  69  S.  W.  1051 ;  24  Ency.  PI.  &  Pr. 
709,  717,  718,  and  766.  It  appears  that  sev- 
eral cases  have  been  entertained  In  this  state 
in  the  form  here  presented.  The  question 
was  not  considered,  however,  in  any  of  them 
as  to  whether  or  not  the  attaclc  was  direct  or 
collateral.  In  Lacy  v.  Williams,  27  Mo.  280. 
the  probate  court  of  Polk  county  had  ap- 
pointed a  curator  for  the  estate  of  three 
minors  who  resided  In  Cedar  county.  Their 
mother  came  into  the  probate  court  of  Polk 
county  and  moved  the  court  to  vacate  Its  or- 
der to  that  effect,  for  the  reason  the  court  was 
without  Jurisdiction.  The  judgment  was  va- 
cated in  accordance  therewith.  It  does  not 
appear  whether  this  motion  was  filed  at  the 
term  at  which  the  order  of  appointment  was 
made,  or  at  a  subsequent  term.  Of  course, 
a  motion  to  vacate  a  judgment  filed  at  the 
term  at  which  the  judgment  was  entered  Is 
one  form  of  a  direct  attack  on  the  judgment, 
and  is  always  proper.  15  Ency.  PI.  &  Pr.  263. 
We  must  presume  that  Lacy  v.  Williams  was 
a  case  of  that  character;  that  is,  nothing 
appearing  to  the  contrary  In  the  opinion,  the 
presumption  is  that  the  motion  was  filed  at 
the  same  term  at  which  the  appointment  of 
the  curator  was  made,  and  it  was  therefore 
very  properly  sustained.  This  case  has  been 
referred  to  frequently  as  a  direct  attack  upon 
a  judgment  Johnson  v.  Beazley,  and  Cox 
V.  Boyce,  supra.  However,  the  learned  judge 
in  Lacy  v.  Williams  declared  the  judgment 
of  the  probate  court  void,  and  said  it  was 
subject  to  collateral  attack. 

From  these  remarks.  It  Is  to  be  presumed 
that  there  was  something  on  the  record  of 
the  probate  court  which  showed  that  judg- 
ment to  have  been  void.  It  may  have  been 
the  record  of  the  court  In  Polk  county  evinc- 
ed that  the  minors  resided  In  Cedar  county. 
In  such  circumstances,  of  coarse.  It  appeared 
on  the  face  of  the  record  that  the  probate 
court  of  Polk  county  was  without  jurisdic- 
tion. Where  the  record  shows  on  its  face  the 
court  was  not  possessed  of  jurisdiction  In 
the  cause,  the  Judgment  Is  obviously  void.  In 
such  cases,  It  may  be  assailed  In  a  collateral 
proceeding  or  set  aside  at  a  future  term  by 
the  same  court  See  Pettus  v.  McClennahan, 
52 'Ala.  55;  Kohn  v.  Haas,  95  Ala.  478,  12 
South.  577;  17  Amer.  &  Eng.  Ency.  Law, 
(2d  Ed.)  825,  826;    15  Ency.  PI.  &  Pr.  237. 


However,  where  the  Judgment  is  fair  on  Its 
face,  as  in  this  case,  It  may  not  be  thus  as- 
sailed at  all  In  a  collateral  proceeding  (Cox 
V.  Boyce,  152  Mo.  576,  54  S.  W.  467,  75  Am. 
St.  Rep.  483;  Hadley  v.  Bernero,  103  Mo. 
App.  549,  78  S.  W.  64;  Johnson  v.  Beazley, 
65  Mo.  250,  27  Am.  Rep.  276 ;  Van  Fleet  Col. 
Attacks,  {  3) ;  nor  In  any  manner  at  a  sub- 
sequent term  other  than  a  direct  proceeding 
to  that  end  (15  Ency.  PI.  &  Pr.  216).  In  De 
Jarnett  v.  Harper,  45  Mo.  App.  415,  the  pro- 
bate court  of  Johnson  county  appointed  a 
guardian  for  a  minor  whose  domicile  was  in 
Bates  county.  The  probate  court  of  Bates 
county.  In  which  the  minor's  domicile  was  as 
a  matter  of  law,  appointed  another  person 
guardian.  The  Bates  county  guardian  Insti- 
tuted a  proceeding  In  the  probate  court  of 
Johnson  county'at  a  subsequent  term,  like  the 
proceeding  here,  seeking  to  set  aside  the  judg- 
ment and  order  of  the  probate  court  of  John- 
son county  appointing  the  guardian.  On  ap- 
peal to  the  circuit  court  of  Johnson  county, 
the  judgment  of  the  Johnson  county  probate 
court  was  set  aside  as  prayed,  and,  upon  an 
appeal  to  the  Kansas  City  Court  of  Appeals, 
that  judgment  was  afiSrmed.  The  question  as 
to  whether  or  not  the  proceeding  was  a  di- 
rect or  collateral  attack  upon  the  judgment 
of  the  probate  court  of  Johnson  county  was 
not  considered.  See,  also,  the  case  of  Garri- 
son V.  Lyle,  38  Mo.  App.  558,  by  the  same 
court  to  the  same  eflTect.  These  cases  may  be 
pointed  to  as  precedents  for  this  proceed- 
ing. We  are  persuaded,  however,  that  had 
the  question  of  direct  or  collateral  attack 
been  brought  forward,  the  Court  of  Appeals 
would  have  declared  the  proceeding  in  each 
of  those  cases  a  collateral  attadc  and  given 
judgment  accordingly.  It  Is  to  be  observed 
that  In  the  opinion  in  tbe  De  Jarnett  Case, 
Judge  Gill  speaks  of  the  Judgment  of  the 
Johnson  county  probate  court  as  void,  and 
treats  It  accordingly.  The  court  was  no  doubt 
misled  by  the  remarks  In  Lacy  v.  Williams 
as  to  the  judgment  In  that  case  being  void 
and  therefore  subject  to  collateral  attack. 
Now,  It  Is  highly  important  that  proceedings 
had  In-  the  probate  courts  should  be  protect- 
ed by  the  law,  as  titles  and  vast  interests 
which  frequently  flow  therefrom  may  be  over- 
thrown and  destroyed  If  such  judgments  are 
not  accorded  the  usual  sanctity  which  obtains 
with  respect  to  the  judgments  of  courts  of 
superior  jurisdiction.  Suppose,  for  instance, 
that  this  minor  had  owned  valuable  real  es- 
tate in  Lincoln  county,  and  that  It  had  been 
sold  under  an  order  of  the  probate  court  as 
authorized  by  statute.  In  such  circumstan- 
ces, should  parties  be  permitted  to  come  In- 
to that  court  years  after,  and,  by  Introduc- 
ing new  proof  on  a  question  of  fact  over- 
throw the  jurisdiction,  vacate  the  prior  pro- 
ceedings, and  destroy  a  title  which  emanates 
from  a  judgment  fair  on  its  face?  We  are 
Inclined  to  the  contrary.  The  courts  should 
assume  and  maintain  a  firm  position  In  such 
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cases,  and  countenance  no  proceeding  which 
M-ould  tend  to  establish  a  prece4ent  for  such 
an  unwonted  Inrasion  of  the  rights  of  prop- 
erty. Any  proceeding  authorized  by  law  to 
vacate  a  Judgment  of  a  court  of  competent 
Jurisdiction  Is  a  direct  attack  thereon  (Van 
Fleet,  Col.  Attacks,  §  2),  while  a  collateral  at- 
tack Is  an  attempt  to  arold,  defeat,  vacate,  or 
deny  the  force  and  eCtect  of  a  Judgment  In 
some  manner  not  authorized  by  law  (Van 
Fleet,  Col.  Attacks,  $  3). 

It  Is  urged  that  as  no  appeal  was  allow- 
able from  the  Judgment  of  the  probate  court 
of  Lincoln  county  appointing  the  defendant. 
Young,  as  curator,  and  that  as  this  mode  of 
direct  attack  was  thereby  precluded,  the 
court  should  not  treat  the  present  proceed- 
ing as  a  collateral  attack.  It  Is  said  the 
question  ought  not  be  regarded  as  res  ad- 
judicate, as  no  appeal  from  the  order  of  ap- 
pointment could  be  had.  To  the  proposition 
that  an  appeal  is  not  allowable  in  such  cas- 
es, Looney  t.  Browning,  112  Mo.  App.  193, 
86  S.  W.  564,  is  cited.  The  case  cited  is  cer- 
tainly a  sound  exiK>sitlon  of  the  law.  How- 
ever that  may  be,  It  does  not  preclude  the 
right  of  appeal  from  the  refusal  of  the  pro- 
bate court  to  set  aside  its  Judgment.  The 
statutes  on  appeal,  touching  the  matter  of 
guardians  and  curators,  are  In  pari  materia 
with  like  statutes  touching  appeals  from  pro- 
bate courts  under  the  administration  law. 
Although  an  appeal  will  not  lie  from  the 
order  of  a  probate  court  appointing  an  ad- 
ministrator, it  has  been  several  times  de- 
cided that  an  appeal  will  lie  from  the  re- 
fusal of  that  court  to  revoke  such  appoint- 
ment See  Donaldson  v.  Lewis,  7  Mo.  App. 
403;  Owens  v.  Link,  48  Mo.  App.  534.  By 
analogy  of  reasoning,  It  Is  entirely  clear  that 
an  appeal  Is  allowable  from  a  Judgment  of  a 
probate  court  refusing  to  vacate  the  appoint- 
ment of  a  curator.  This  oplaloa  was  ex- 
pressed by  this  court  heretofore.  See  Looney 
v.  Browning,  112  Mo.  App.  195,  199,  86  S. 
W.  564.  Had  the  proper  parties  moved  the 
probate  court  of  Lincoln  county  to  vacate 
its  order  appointing  defendant,  Young,  dur- 
ing the  term  at  which  the  appointment  was 
made,  and  their  motion  been  refused,  an  ap- 
peal would  lie  from  that  Judgment.  Indeed, 
the  very  case  we  are  now  considering  is 
one  where  the  appeal  is  prosecuted  from  a 
refusal  of  the  probate  court  to  set  aside  an 
order  appointing  a  curator.  The  Important 
fact,  however,  which  precludes  this  proceed- 
ing from  being  a  direct  attack  on  that  Judg- 
ment is  that  it  was  filed  at  a  subsequent  term 
of  the  court  Instead  of  at  the  term  at  which 
the  Judgment  was  given.  However,  the  Judg- 
ment of  a  court  of  general  Jurisdiction  is 
conclusive  on  aU  matters  within  the  adjudi- 
cation unless  vacated  by  a  competent  pro- 
ceeding. An  appeal,  of  course,  when  author- 
ized, is  competent  as  a  direct  attack  on  the 
Judgment.  If  no  appeal  Is  authorized,  then 
it  is  presumed  that  the  lawmakers  Intended 
none  should  be  had,  and  that  the  Judgment 


should  remain  conclusive  unless  vacated  by 
a  direct  attack  In  another  competent  form 
of  proceeding.  Grlgnon's  Lessee  v.  Astor, 
2  How.  319,  340,  11  L.  Ed.  2S3. 

Besides,  an  appeal  prosecuted  in  due 
course  and  the  several  motions  authorized 
by  law  and  practice  during  the  term,  the 
only  modes  of  direct  attack  at  a  subsequent 
term  on  a  prior  Judgment  for  which  author- 
ity may  be  found  in  our  books  In  any  manner 
resembling  the  proceeding  in  this  Instance, 
are  writs  of  error  coram  nobis,  the  com- 
mon-law audita  querela,  a  motion  to  vacate 
for  fraud  in  the  act  of  procuring  the  Judg- 
ment, and  the  bill  to  review  on  equitable 
grounds.  The  facts  in  judgment  do  not 
bring  the  matter  within  the  scope  of  any 
of  these  remedies.  The  writ  coram  nobis 
will  lie  only  in  cases  where  the  court  has 
proceeded  upon  the  assumption  that  a  fact 
existed  which  was  material  to  its  right  to 
proceed  when  the  fact  did  not  exist  at  alL 
See  Cross  v.  Gould,  131  Mo.  App.  585,  110  S. 
W.  672.  No  such  case  Is  presented  here, 
because.  Instead  of  it  being  a  proceeding 
where  the  court  assumed  Ihe  fact  conferring 
Jurisdiction  existed,  the  matter  of  the  minor's 
domicile  was  one  in  pals  which  it  must  find 
from  extrinsic  facts  in  evidence.  Therefore, 
Instead  of  it  being  a  case  reviewable  by 
coram  nobis  at  a  subsequent  term  of  the 
court  In  which  the  record  lies.  It  Is  a  case 
where  the  court.  In  the  exercise  of  Its  Ju- 
risdiction, pronounced  an  erroneous  conclu- 
sion of  law  on  the  facts,  and  is  reviewable 
only  as  such.  Grlgnon's  Lessee  v.  Astor,  2 
How.  319,  340,  11  L.  Ed.  283 ;  Hadley  v.  Ber- 
nero,  103  Mo.  App.  549,  557,  558,  78  S.  W. 
64.  Now  the  common-law  writ  of  audita 
querela  is  one  by  which  a  proceeding  may  be 
had  by  a  Judgment  defendant,  in  the  court 
wherein  the  record  lies,  to  review  the  judg- 
ment on  account  of  some  matter  occurring 
after  judgment  amounting  to  a  discharge  of 
Its  obligation.  Bouvler's  Law  Dictionary; 
Fischer  v.  Johnson,  74  Mo.  App.  64.  It  is 
obvious  the  facts  in  Judgment  do  not  present 
a  case  within  the  scope  of  that  ancient  writ. 
There  is  no  suggestion  that  the  Judgment 
was  concocted  or  procured  in  fraud,  and 
therefore  the  modern  motion  authorized  by 
law  to  vacate  such  judgment  at  a  subsequent 
term  does  not  obtain.  Downing  v.  Still,  43 
Mo.  309;  Cross  v.  Gould,  131  Mo.  App,  5S,"). 
110  S.  W.  672.  Aside  from  the  question  as 
to  whether  or  not  the  probate  court  is  pos- 
sessed of  safiSdent  equity  jurisdiction  to  en- 
tertain a  bill  in  equity  to  review  and  vacate 
a  Judgment,  it  is  sufficient  to  say  that  nnue 
of  the  grounds  conferring  equity  Jurisdic- 
tion, such  as  fraud,  accident,  mistake,  or 
surprise,  are  present  or  relied  upon  here. 

We  therefore  conclude  that  this  proceed- 
ing, instituted  at  a  subsequent  term  of  the 
probate  court  seeking  to  vacate  and  Set 
aside  its  prior  Judgment,  is  not  authorized 
by  law,  and  is  therefore  a  collateral,  as  dis- 
tinguished   from    a   direct    attack    thereon. 
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Entertaining  this  view,  the  Judgment  wUl 
be  affirmed.    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  600DB,  Jn  con- 
car. 


BUTZ  T.  MURCH  BROS.  CONST.  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
23,  1909.    Rehearing  Denied  April  6,  1909.) 

1.  Appeal  and  Ebbob  (§  1097*)— Decision  on 
FoRMEB  AfpeaI/— Law  of  the  Case. 

The  determination  of  a  question  on  a  form- 
er appeal  becomes  the  law  of  the  case,  and  it 
is  not  open  to  further  consideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  43oS-1368;  Dec.  Dig.  i 
1097.*] 

2.  Master  and  Sebvant  ({  121*)— Injuries 
TO    Sebvant^-Safe    Piace    in    Which    to 

WOBK. 

Ao  ordinance  requiring  a  person  in  charge 
of  the  construction  of  a  building  to  cover  the 
girders  above  the  second  floor  so  as  to  sufficient- 
I7  protect  workmen  from  falling  through  does 
not  impose  the  duty  of  keeping  the  temporary 
flooring  in  place,  though  workmen  are  engaged 
in  the  upper  part  of  the  building,  where  to  do 
so  would   interfere  with   the   work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  1^1*] 

3.  Master  and  Servant  (J  208*)— Injuries 
TO  ^5EBVANT— Assumption  of  Risk. 

Where  a  temporary  floor  is  not  removed 
until  necessary  to  lay  the  permanent  floor,  and 
then  only  so  much  of  the  girders  left  uncovered 
as  necessary,  the  compan;^  engaged  in  the  con- 
struction of  the  building  is  not  guilty  of  negli- 
?ence,  and  is  not  answerable  to  an  employ^  who 
alls  through  the  girders,  though  be  would  not 
have  fallen  if  the  entire  temporary  floor  had 
been  left  in  place,  for  his  injury  is  due  to  a 
usual  hazard  of  bis  employment,  of  which  be 
assumes  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  208.*] 

4.  Trial  (8  296*)  —  Instructions  —  Cube  of 
One  Instruction  by  ANornES. 

Error  in  an  instruction  for  plaintiff  Is  not 
obviated  by  a  correct  conflicting  instruction  for 
defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  705-718;    Dec.  Dig.  {  296.*] 

6.  Master   and  Servant  f§   293*)— Injuries 
to  Servant— Actions — Instructions. 

An  instruction  In  an  action  for  injury  to 
an  employs  engapied  in  the  construction  of  a 
building  that  if  defendant  did  not  have  the  gird- 
ers of  the  floor  covered  with  suitable  material, 
as  the  building  progressed,  "and  at  said  time" 
so  as  to  suCBciently  protect  plaintiff  from  fall- 
ing through  such  girders,  it  would  be  liable, 
was  erroneous  as  ignoring  evidence  that  It  was 
necessary  to  remove  the  temporary  floor  to  lay 
the  i>ermanent  one,  in  which  event  defendant 
would  not  be  liable,  and  cannot  be  held  to  have 
allowed  a  recovery  only  on  the  contingency  that 
the  girders  were  not  covered  as  the  work  pro- 
gressed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  293.*] 

«.  Master  and   Servant  (8  293*)— Injuries 
TO  Servant— Actions— Instructions. 

Even  if  the  instruction  should  be  construed 
to  allow  a  recovery  only  on  the  contingency  that 
the  girders  were  not  covered  as  the  work  pro- 
gressed,  it  was  then   erroneous  as  submitting 


an  immaterial  Issue,  for  plaintiff  would-  not  be 
entitled  to  recover  by  reason  of  the  girders  not 
being  floored  as  the  work  progressed,  or  unless 
the  lack  of  flooring  caused  his  fall. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  293.*] 

Appeal  from  St.  Louis  Circuit  Court;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  Eugene  W.  Butz  against  the 
Murch  Bros.  Construction  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

See,  also,  199  Mo.  279,  97  S.  W.  895. 

Seneca  N.  &  S.  C.  Taylor  and  Percy  Wer- 
ner, for  appellant  A.  R.  Taylor,  for  re- 
spondent. 

GOODB,  J.  Plaintiff  was  hurt  In  a  fall 
from  the  third  story  of  a  building  which  tfas 
being  erected  in  the  city  of  St  Louis.  He 
was  working  on  the  building  in  the  employ 
of  defendant  company,  which  was  putting  up 
the  house.  A  temporary  floor  had  been  laid 
In  the  third  story,  and  was  there  during  the 
progress  of  the  work;  but  the  day  before  the 
accident,  and  on  said  day,  part  of  this  floor- 
ing— the  evidence  Is  conflicting  as  to  how 
much — had  been  taken  up  to  permit  the  per- 
manent floor  to  be  laid.  Many  expert  wit- 
nesses said  all  the  temporary  floor  had  to  be 
removed  before  the  permanent  one  could  be 
put  down,  and  said,  too.  It  was  usual  to  do 
this  In  erecting  a  building.  The  tendency  of 
the  testimony  for  defendant  company  was  to 
acquit  It  of  negligence  In  respect  of  removing 
the  floor  first  laid,  and  which  had  been  put 
down  for  the  protection  of  workmen  In  obe- 
dience to  an  ordinance  of  the  city  of  St  Lou-  ■ 
is  requiring  any  person  baring  charge  of  the 
construction  of  a  building  to  cover  the  Joists 
or  girders  above  the  second  floor  with  scaf- 
fold boards  or  other  suitable  material  as  the 
building  progressed,  so  as  to  sufficiently  pro- 
tect workmen  In  the  upper  stories  from  fall- 
ing through  the  Joists  or  girders  and  the 
workmen  below  from  the  fall  of  loose  mate- 
rial. Plaintiff  was  Injured  in  this  manner: 
A  gadder  ascended  from  the  second  floor  to  the 
third,  and  another  ladder  from  the  latter  floor 
to  the  roof,  and  both  were  used  by  the  em- 
ployes engaged  on  the  building.  Part  of  the 
temporary  floor  had  been  left  about  the  spot 
where  the  lower  ladder  emerged  Into  the 
third  story  and  the  upper  one  arose  toward 
the  roof,  forming  a  platform  there,  but  the 
testimony  varies  regarding  Its  dimensions, 
some  witnesses  saying  it  was  16  or  19  feet 
by  32  feet;  whereas,  others  said  It  was  much 
smaller.  The  floor  was  50  feet  wide  by  80 
feet  long,  and  a  portion  of  It  had  been  strip- 
ped, but  where  stripped  some  loose  boards 
lay  across  tiie  girders  in  places.  The  girders 
which  ran  lengthwise  of  the  building  were 
15  feet  apart  and  these  were  intersected  by 
crosswise  girders  some  7  feet  apart.  They 
were  from  12  to  14  Inches  wide,  and  might 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  U07  to  date,  ft  Reporter  Indexes 
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be  walked  on  by  a  workman,  tbougb  tbere 
would  be  danger  of  a  misstep  or  a  slip. 
PlalntlfF  was  at  work  upon  the  platform  near 
the  foot  of  the  ladder  leading  to  the  roof,  and 
his  foreman  was  at  work  on  the  roof.  The 
latter  called  to  plaintiff  to  hand  up  some 
boards  12  feet  long  for  use  on  the  roof.  Just 
where  these  boards  were  to  be  had  is  uncer- 
tain. Witnesses  for  defendant  said  a  pile  of 
boards  lay  near  the  foot  of  the  ladder,  and 
plaintiff  would  not  have  to  step  off  the  plat- 
form to  reach  them;  but,  according  to  plain- 
tiff, he  was  compelled  to  go  about  the  room, 
and  gather  them  from  where  they  had  been 
left  here  and  there.  He  had  handed  up  twa 
of  the  planks,  and  was  walking,  be  said,  to- 
ward the  platform  with  a  third,  when  he 
stepped  on  a  plank  5  inches  wide  which  lay 
across  the  girders,  and  this  plank  gave  way 
with  him — he  did  not  say  whether  by  break- 
ing, slipping,  or  turning — letting  him  fall  to 
the  basement  below,  to  his  serious  Injury. 
He  alleges  defendant  violated  the  city  ordi- 
nance in  failing  to  hare  the  girders  and 
joists  sufficiently  covered  with  boards  while 
the  work  progressed  to  prevent  him  and  the 
other  workmen  from  failing  through.  In  de- 
fense, the  answer  says,  the  extent  to  which 
the  joists  and  girders  were  covered  and  un- 
covered was  plainly  open,  visible,  and  obvi- 
ous to  plaintiff,  and  he  assumed  the  risk  of 
injury  in  working  and  walking  about  the 
floor;  further,  that  his  injuries  were  sus- 
tained as  the  direct  result  of  his  own  want  of 
ordinary  care  in  going  on  aud  walking  over 
the  uncovered  portion  of  the  floor.  Plaintiff 
had  judgment  in  the  court  below,  and  defend- 
ant appealed. 

One  of  the  principal  assignments  of  error 
,  is  the  refusal  of  the  court  to  direct  a  verdict 
for  defendant  The  argument  for  this  as- 
signment assumes  the  evidence  shows,  be- 
yond inference  to  the  contrary,  defendant 
had  kept  the  third  floor  covered  with  boards, 
so  as  to  protect  workmen,  until  it  became 
necessary  to  remove  the  boards  in  order  to 
lay  the  permanent  floor.  We  agree  with 
counsel  for  defendant  the  ordinance  must 
not  be  construed  to  impose  on  defendant  the 
duty  of  keeping  the  temporary  flooring  in 
place  at  all  hazards  as  long  as  workmen 
were  engaged  in  the  upper  part  of  the  build- 
ing, even  though  to  do  so  would  Interfere 
with  or  prevent  the  laying  of  the  permanent 
floor.  The  court  l)elow  Instructed  on  this  the- 
ory, but  submitted  as  an  Issue  of  fact  the 
question  of  whether  it  had  become  necessary, 
before  plaintiff  fell,  to  uncover  the  girders 
to  the  extent  the  jury  might  find  had  been 
done.  It  is  further  argued  a  verdict  for  de- 
fendant should  have  been  ordered  because 
the  evidence  shows  the  uncovering  of  the 
floor  had  nothing  to  do  with  plaintiff's  in- 
jury, since  his  own  testimony  proved  he  fell 
In  consequence  of  stepping  on  a  board  only 
5  Inches  wide,  which  lay  loose  across  the 
girders,  when  be  might  have  walked  on  the 
stanch   12-inch   girders  themselves,   thereby 


either  doing  a  negligent  act  or  assuming  the 
risk  of  using  an  insecure  footing  in  prefer- 
ence to  a  secure  one.  These  questions  were 
determined  by  the  Supreme  Court  on  a  for- 
mer appeal  of  the  case,  and  we  cannot,  witb 
propriety,  discuss  them  on  their  merits. 
Counsel  for  defendant  say  the  Supreme 
Court  did  not  have  the  full  facts  of  the  case 
before  it,  and  hence  the  decision  It  gave  la 
not  controlling.  What  is  especially  empha- 
sized at  this  point  Is  the  supposed  absence 
from  the  former  record  of  proof  that  plain- 
tiff might  have  walked  on  the  broad  joists 
and  girders,  instead  of  the  precarious  board. 
The  Supreme  Court  did  not  say  much  about 
this  circumstance  in  its  opinion,  but  we  know 
it  was  in  proof,  for  in  describing  the  condi- 
tion of  the  building  the  opinion  says:  "The 
main  girders  for  the  floor,  of  yellow  pine,  12 
by  14  inches,  running  lengthways  of  the 
building,  and  from  14  to  16  feet  apart,  witb 
cross-girders  or  joists  about  7  feet  apart, 
were  in  place  without  any  covering  over 
them  or  the  spaces  between  them,  except  that 
here  and  tbere  were  some  loose  boards,  at 
distances  varying  from  8  to  20  feet  apart  on 
the  joists  or  girders  and  across  the  spaces 
between  them."  The  opinion  next  relates  the 
manner  In  which  plaintiff  was  hurt,  as  we 
have  related  it.  It  thus  appears  the  record 
the  Supreme  Court  passed  on  contained  the 
evidence  to  which  defendant  now  attaches  so 
much  importance.  At  the  first  trial  the  court 
ordered  a  verdict  for  defendant,  whereupon 
plaintiff  took  a  nonsuit  with  leave,  and  aft- 
erwards appealed;  the  question  for  decision 
being  whether  or  not  the  case  should  have 
been  submitted  to  the  jury  and  the  ruling 
was  It  should  have  been.  That  judgment  I» 
the  law  of  the  case.  Butz  v.  Const  Co.,  199 
Mo.  2T9,  97  S.  W.  895. 

In  the  first  Instruction  for  plaintiff  the 
jury  were  thus  advised:  If  they  found 
plaintiff  was  on  June  9,  1903,  in  the  service 
of  defendant  on  the  third  floor  of  the  build- 
ing mentioned  in  the  evidence,  and  defendant 
was  in  charge  of  the  construction  of  the 
building,  and  it  was  part  of  plaintiff's  duty 
to  work  on  said  floor,  and  further  found  "de- 
fendant did  not  have  the  Joists  or  girders  of 
said  floor  covered  with  scaffold  boards  or 
other  suitable  material,  as  the  building  pro- 
gressed, and  at  said  time,  so  as  to  sufllciently 
protect  the  workmen,  including  plaintiff,  from 
falling  through  such  joists  or  girders,"  and 
further  found  plaintiff,  while  at  work  on  the 
third  floor  of  said  building  on  said  day,  fell 
through  the  Joists  or  girders  and  was  there- 
by Injured,  and  that  defendant's  failure  to 
have  the  third  fioor  covered  with  scaffold 
boards  or  other  suitable  material  so  as  to 
protect  workmen,  including  plaintiff,  from 
falling  through  the  joists  or  girders,  directly 
contributed  to  cause  him  to  fall  and  sustain 
the  injuries  mentioned  in  the  evidence,  and 
plaintiff  was  exercising  ordinary  care  at  the 
time,  then  he  was  entitled  to  recover.  We 
have  italicised  words  which  render  the  la- 
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struction  erroneous.  The  effect  of  the  charge 
was  to  permit  a  verdict  for  plaintiff  If  the 
Jury  found  defendant  did  not  have  the  floor 
covered  on  June  9th,  the  date  of  the  acci- 
dent, 80  as  to  protect  workmen.  Including 
plaintiff,  from  falling.  This  pai;t  of  the  in- 
struction Ignored  the  evidence  tending  to 
prove  It  previously  bad  become  necessary  to 
take  up  the  temporary  floor  so  as  to  lay  the 
permanent  one,  which  had  been  done  in  part 
the  day  before,  and  in  part  on  the  day  of  the 
accident  The  same  error  appears,  but  less 
conspicuously,  in  the  second  instruction  for 
plaintiff.  The  Just  interpretation  of  the  ordi- 
nance adopted  by  the  court  in  instruction  No. 
7  given  for  defendant  allowed  removal  of  the 
temporary  floor  whenever,  and  to  the  extent 
it  l>ecame  necessary  to  remove  it  in  order 
that  defendant  might  go  on  with  the  construe, 
tion  of  the  building.  It  was  not  the  inten- 
tion of  the  municipal  authorities  to  require 
the  safeguard  to  be  maintained  when  to  do 
80  would  stop  construction  work.  If  de- 
fendant did  not  remove  the  temporary  floor 
until  this  had  to  be  done  to  lay  the  perma- 
nent one,  and  then  only  left  so  much  of  the 
girders  uncovered  as  was  necessary,  it  was 
guilty  of  no  negligence,  and  is  not  answer- 
able for  the  accident  to  plaintiff,  even  though 
he  would  not  have  fallen  if  the  entire  cover- 
ing bad  been  left  in  place.  In  that  event 
his  injury  was  due  to  the  usual  hazards  of 
his  employment,  of  which  he  assumed .  the 
risk.  Blundell  v.  Manufacturing  Co.,  1S9  Mo. 
552,  88  8.  W.  103.  Under  the  Judgment  given 
on  the  prior  appeal,  whether  the  temporary 
covering  had  been  removed  too  soon  or  over 
too  large  a  space  was  a  question  of  fact..  But 
the  effect  of  the  instruction  we  are  reviewing 
was  to  lay  defendant  responsible  if  it  did  not 
keep  the  floor  covered  so  as  to  protect  the 
workmen,  including  plaintiff,  down  to  the 
day  of  the  accident,  regardless  of  testimony 
that  this  could  not  be  done  without  hinder- 
ing work  on  the  permanent  floor.  The  in- 
struction for  defendant  which  presented  the 
question  In  the  proper  light  was  in  conflict 
with  the  one  for  plaintiff,  and  the  two  sub- 
mitted the  case  on  contrary  conditions  of 
recovery.  On  this  account  the  Judgment 
must  be  reversed.  Sheperd  v.  Transit  Co., 
188  Mo.  362,  87  S.  W.  1007 ;  Florl  v.  St  Louis, 
eo  Mo.  341,  33  Am.  Rep.  504 ;  Flynn  v.  Bridge 
Co.,  42  Mo.  App.  529.  PlalntifTs  counsel  in- 
sists bis  instruction  allowed  a  recovery  only 
on  the  contingency  of  the  Jury  flnding  the 
Joists  were  not  covered  as  the  work  progress- 
ed. But  this  view  leaves  out  of  sight  the 
tvords  we  have  Italicised,  which  indubitably 
point  to  the  day  of  the  accident  as  the  time 
wlien  the  gliders  must  be  covered  to  exempt 
defend.-)  nt  from  liability.  Moreover,  if  we 
accept  the  argument  for  plaintiff,  the  cause 
was  submitted  on  an  immaterial  issue;  for 
plaintiff  would  not  be  entitled,  of  course,  to 
a  T«Fdlct  by  reason  of  the  girders  not  being 
covered  as  the  work  progressed  or  unless  the 


lack  of  a  covering  caused  him  to  fall.  The 
case  comes  down'  to  these  issues:  Whether 
they  were  covered  sufllclentiy  when  he  fell. 
If  they  were  not,  bad  defendant  carelessly 
uncovered  them?  Did  plaintiff  negligently 
contribute  to  his  injury? 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


GOOD    SAMARITAN   HOSPITAL   «t   al.   V. 
MISSISSIPPI  VALLEX  TRUST  CO.  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
23,  1909.) 

1.  Wills  (|  734*)— "Intebest"  on  Legacies. 

Interest  as  used  In  connection  with  the  pay- 
ment of  legacies  is  the  compensation  allowed  by 
law  for  the  deprivation  of  a  legacy  beyond  the 
period  when  it  is  payable  under  the  will  or  by 
statute. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  |§  1847-1872 ;   Dec.  Dig.  S  734.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3706-3709;    vol.  8,  p.  7691.] 

2.  Wills  (S  734*)  — Iktebest  on  Legacies  — 
Contest  of  Will. 

A  lesac.v  does  not  carry  interest,  pending  a 
contest  of  the  will,  after  one  year  from  the 
original  grant  of  li'tters  testamentary,  for,  as 
the  law,  and  not  an  act  of  the  executor,  sus- 
pends payment  of  the  legacy  until  the  determi- 
nation of  the  contest,  the  administrator  pen- 
dente lite  appointed  pursuant  to  Ucv.  St.  1899, 
f  13  (Ann.  St  1900,  p.  342),  having  no  power 
in  the  meantime  to  pay  it  over,  the  legacy  itself 
does  not  fall  due  until  capable  of  being  paid 
by  the  executor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1858,  18J9 ;    Dec.  Dig.  {  734.*] 

8.  Wills  (S  734*)— Interest  on  Legacies— 

Deman  0 — Necessity. 

No  demand  is  necessary  to  cause  interest 
to  run  on  a  legacy  when  due  and  payable. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1803 ;    Dec.  Dig.  §  734.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Robt 
M.  Foster,  Judge. 

Motion  In  the  probate  court  by  the  Good 
Samaritan  Hospital  aud  others,  legatees  un- 
der the  will  of  Frederick  Heman,  deceased, 
to  be  allowed  Interest  on  their  respective 
legacies  after  one  year  from  the  original 
grant  of  letters  testamentary.  The  probate 
court  allowed  the  interest  and  an  appeal 
was  taken  to  the  circuit  court  by  Minnie 
Hartmau  and  others,  where  the  Interest  was 
again  allowed,  aud  Minnie  Hartman  and  such 
others  appeal  Reversed  and  remanded,  with 
directions. 

T.  J.  Rowe,  for  appellant  Hartman.  Hick- 
man P.  Rodgers,  for  appellant  Heman.  Geo. 
W.  Lubke  and  Geo.  W.  Lubke,  Jr.,  for  re- 
spondents. 

REYNOLDS.  P.  J.  By  his  will  Frede- 
rick Heman,  among  other  beques'ts,  l)oqueath- 
ed  to  the  Good  Samarltau  Hospital  and 
the  pastor  of  Zlon's  German  Lutheran 
Church  $1,000  each,  and  to  the  Gormau 
Protestast  Orphans'  Home  ?3,000.  The  will 
was  admitted  to  probate  by  the  probate  court 
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of  the  city  of  St.  Louis,  and  letters  testa- 
nieutary  granted  tliereon  to  the  Mississippi 
Valley  Trust  Company  January  21,  1902.  On 
February  25,  1902,  the  executor  named  filed 
proof  of  publication  of  the  letters.  On  March 
22,  1902,  John  C.  Heman,  one  of  the  sons  of 
the  testator,  instituted  an  action  in  the  cir- 
cuit court  of  the  city  of  St.  Louis  against  his 
brothers  and  sisters  and  their  descendants, 
as  also  against  all  the  other  legatees  and  de- 
Tisees  named  in  the  will,  or  their  representa- 
tives. Including  the  representatives  of  the 
three  Institutions  above  named,  contesting  the 
win.  On  the  21st  of  April,  1902.  notice  of  the 
contest  was  filed  in  the  probate  court,  and  the 
authority  of  the  Mississippi  Valley  Trust  Com- 
pany, as  executor,  suspended;  an  administra- 
tor of  the  estate  pendente  lite  being  appoint- 
ed. The  trial  of  the  contest  over  the  will  re- 
sulted in  a  verdict  and  Judgment  sustaining  it, 
from  which  Judgment  the  contestor,  sole  plain- 
tiff In  the  contest,  perfected  an  appeal  to  the 
Supreme  Court,  and  on  May  24,  1905,  that 
court  affirmed  the  Judgment  sustaining  the 
will.  A  transcript  of  the  Judgment  of  the  cir- 
cuit court  sustaining  the  will  on  Its  affirmance 
by  the  Supreme  Court  was  filed  In  the  clerk's 
office  of  the  probate  court  July  22,  1905,  and 
thereafter  the  Mississippi  Valley  Trust  Com- 
pany, executor,  again  toolt  on  the  adminis- 
tration of  the  estate  by  virtue  of  its  appoint- 
ment under  the  will,  and  on  the  26tb  day  of 
January,  1906,  paid  to  the  pastor  In  charge  of 
Zlon's  German  Lutheran  Church  the  legacy  of 
$1,000,  to  the  representatives  of  the  Good 
Samaritan  Hospital  the  legacy  of  $1,000,  and 
to  the  German  Protestant  Orphans'  Home 
the  legacy  of  $3,000.  In  accepting  payment, 
however,  these  legatees  in  and  by  their  re- 
ceipts reserved  the  right  to  demand  whatever 
interest  they  might  be  or  were  legally  entitled 
to  upon  said  legacies  by  reason  of  payment 
having  been  withheld  from  them. 

The  estate  of  the  testator  consisted  of  both 
real  and  personal  property,  and  the  value  of 
the  residue,  after  paying  all  specific  legacies, 
satisfying  all  the  specific  legacies,  satisfying 
all  claims  of  creditors,  devisees  and  other  le- 
gatees, as  well  as  all  costs  and  expenses  at- 
tendant upon  the  administration  and  settle- 
ment of  the  estate,  was  more  than  sufficient 
to  pay  the  principal  of  these  general  legacies, 
as  also  to  pay  interest  accruing  on  them  be- 
tween the  expiration  of  one  year  after  taking 
out  of  the  letters  and  the  date  on  which  the 
principal  of  the  legacies  was  paid.  Upon 
the  refusal  of  the  executor  to  pay  this  Inter- 
est, the  three  legatees  named  on  March  8, 
1906,  filed  In  the  probate  court  of  the  city 
of  St.  Louis  a  motion  which,  after  reciting 
the  fact  of  the  payment  of  the  principal  of 
the  legacies,  averred  that  they  have  receiv- 
ed no  Interest  thereon,  had  received  the  pay- 
ment of  the  principal  of  the  legacies  under 
protest  and  under  an  agreement  that  by  the 
receipt  of  the  principal  they  should  not  be 
prejudiced  or  affected  In  their  claim  to  In- 
terest, and  for  ground  of  motion  stated,  first, 


that  their  legacies  became  due  and  payable 
in  one  year  after  the  original  grant  of  the 
letters  executory  upon  the  estate  of  the  tes- 
tator, to  wit,  the  21st  day  of  January,  1902, 
and  that  they  had  not  contested  the  will  of 
the  testator;  second,  that  they  are  entitled 
to  interest  on  their  several  legacies  from 
January  21,  1903,  that  being  one  year  after 
the  letters  had  been  granted  at  6  per  cent  per 
annum.  They  accordingly  moved  the  probate 
court  to  enter  up  an  order  against  the  Mis- 
sissippi Valley  Trust  Company  as  executor  to 
pay  them  Interest  upon  their  several  legacies 
at  that  rate  from  that  date  until  date  of 
payment  The  motion  was  heard  In  the  pro- 
bate court  on  an  agreed  statement  of  facts, 
which,  setting  out  the  will  In  full,  set  out  the 
other  matters  hereinbefore  noted.  The  pro- 
bate court  sustained  the  motion  and  ordered 
payment  of  the  Interest  on  these  legacies  at 
the  rate  of  6  per  cent  per  annum  from  Jan- 
uary 21,  1903.  An  appeal  from  this  action  of 
the  probate  court  was  taken  to  the  circuit 
court  by  Minnie  Hartman,  a  daughter  of 
Frederick' Heman,  deceased,  who  was  a  son 
of  the  testator,  and  by  Lottie  Heman,  ex- 
ecutrix of  the  estate  of  John  Henry  Heman, 
deceased,  also  a  son  of  Frederick  Heman,  de- 
ceased. The  trial  in  the  circuit  court  resulted 
in  like  action  as  that  had  In  the  probate 
court;  that  is  to  say,  the  interest  claimed 
from  a  year  after  the  date  of  the  original 
grant  of  letters  was  allowed  In  favor  of  the 
legatees  named.  From  this  action  of  the 
circuit  court,  after  a  motion  for  new  trial 
had  been  duly  filed  and  overruled  and  excep- 
tion saved,  the  two  Hartman  ladles  prosecut- 
ed an  appeal  to  this  court 

The  able  counsel  for  appellants  and  for 
respondents  have  filed  briefs  and  arguments 
in  support  of  their  respective  contentions 
which  display  an  unusual  amount  of  research 
on  their  part.  As  the  report  of  the  case  In 
setting  out  these  briefs  will  undoubtedly  cov- 
er the  points  made  and  the  authorities  dted 
in  support  of  them,  we  do  not  consider  it 
necessary  to  burden  this  opinion  with  a  repe- 
tition of  them  any  further  than  necessary  in 
announcing  our  conclusion,  more  particularly 
as  a  great  many  of  them,  in  fact  the  most  im- 
portant ones,  are  cited  and  commented  on 
in  a  very  exhaustive  opinion  by  Judge  Gill  In 
the  case  of  In  re  Estate  of  Catron,  82  Mo. 
App.  4ia  Our  statute  provides:  "If  the 
validity  of  a  will  be  contested  •  •  •  let- 
ters of  administration  shall  be  granted  during 
the  time  of  such  contest  •  •  •  to  some 
other  person,  who  shall  take  charge  of  the 
property  and  administer  the  same  according 
to  law,  under  the  direction  of  the  court,  and 
account  for  and  pay  and  deliver  all  the  mon- 
ey and  property  of  the  estate  to  the  executor 
or  regular  administrator  when  qualified  to 
act."  This  Is  now  section  13  of  the  Revised 
Statutes  of  1899  (Ann.  St  1906,  p.  842),  and 
it  has  been  the  law  of  our  state  for  a  great 
many  years.  It  is  the  only  section  covering 
the  powers  and  duties  of  an  administrator 
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pendente  lite.  Construing  -tbis  section,  onr 
Supreme  Court  held  in  Union  Trust  Co.  t. 
Soderer,  171  Mo.  675,  loc.  cit.  C7»,  72  S.  W. 
499,  that  it  is  not  contemplated  that  this  ad- 
ministrator pendente  lite,  as  be  is  called, 
will  wind  up  and  distribute  tbe  estate,  but 
that  be  will  collect  it  and  hold  it  and  make 
disbursements.  If  tbe  court  so  orders. 

In  Lamb,  Adm'r,  t.  Helm,  Adm'x,  56  Mo. 
420,  loc.  cit.  433,  it  Is  said  that  administra- 
tors appointed  pending  a  contest  over  tbe 
will  occupy  more  nearly  tbe  position  of  a  re- 
ceiver who  acts  under  tbe  direction  of  the 
court  than  they  do  the  position  of  a  general 
administrator.  Other  cases  not  necessary  to 
cite  bare  followed  In  construing  this  provi- 
sion of  the  statute  in  tbis  way.  In  State  ex 
rel.  T.  Guinotte,  156  Mo.  618,  57  8.  W.  281,  50 
L.  R.  A.  787,  it  was  held  that  under  this  sec- 
tion, if  the  validity  of  a  will  is  contested,  the 
administrator  so  appointed  should  liold  while 
tbe  contest  lasted,  and  that  tbe  contest  last- 
ed while  the  appeal  from  the  circuit  court 
in  such  case  was  pending,  and  that  no  l>ond 
was  required  to  give  the  appeal  the  effect  of 
a  supersedeas.  That  case  was  decided  by  a 
divided  court;  one  of  the  dissenting  Judges 
being  Judge  Valllant,  who  afterwards,  how- 
ever, in  Carroll  v.  Reld,  158  Mo.  319,  loc.  cit 
321,  322,  59  S.  W.  69,' said  that,  while  be  bad 
not  concurred  In  that  opinion,  yet  as  it  was 
concurred  in  by  the  majority  of  the  court  it 
is  now  the  law  on  that  subject.  In  tbe 
Guinotte  Case,  Judge  Sherwood,  who  deliv- 
ered the  majority  opinion  of  tbe  court,  said 
at  page  525  of  156  Mo.,  at  page  285  of  57  S. 
W.  (50  L.  R.  A.  787) :  "That,  in  consequence 
of  tbe  result  of  the  will  contest  not  having 
been  ofiScially  certified  down  from  the  circuit 
court  to  the  probate  court,  it  was  impossible 
for  the  latter  to  acquire  any  jurisdiction  over 
tbe  matter  appealed  from,  to  wit,  the  ralidity 
of  tbe  will,  and  that,  even  had  tbe  result  been 
properly  certified,  still  the  probate  court 
could  not  have  acquired  jurisdiction  by  rea- 
son of  the  fact  that  the  appeal  taken  from  the 
circuit  court  carried  the  matter  appealed 
from  to  this  court  (the  Supreme  Court),  and 
the  appeal  itself,  from  tbe  very  nature  and 
necessity  of  tbe  case,  carried  its  own  super- 
sedeas along  with  it"  Hence  pending  the  con- 
test no  one  had  authority  to  pay  these  leg- 
acies. Even  the  court  could  not  have  order- 
ed payment  "  'Interest,' "  says  Judge  Woer- 
ner  in  2  American  Law  of  Administration 
(2d  Ed.)  *p.  1004,  "in  the  sense  in  which  the 
word  is  used  in  connection  with  the  payment 
of  legacies,  is  tbe  compensation  allowed  by 
law  for  the  deprivation  of  a  legacy  or  dis- 
tributive share  beyond  the  period  when  it  is 
payable  according  to  the  terms  of  a  will  or 
statute."  He  states  as  a  general  rule  that  In- 
terest is  payable  in  some  states  at  the  end  of 
a  year  after  tbe  death  of  the  testator;  in 
other  states,  as  in  this  state,  at  tbe  end  of  a 
year  after  the  taking  out  of  letters  of,ad- 
ministratioD.  Rice  in  bis  work  on  American 
Probate  Law  and  Practice  (Ed.  1894)  i  6, 


pp.  373-377,  after  stating  that  the  general 
rule  Is  that  legacies  will  carry  interest  after 
tbe  expiration  of  a  year  from  tbe  death  of 
the  testator,  states  that  the  object  of  tbis 
limitation  was  only  to  allow  a  specified  time 
to  the  executor  or  administrator,  after  tak- 
ing out  letters,  to  settle  the  estate,  and  it 
was  not  designed  to  affect  or  modify  the 
rights  of  the  parties  interested  in  claims  or 
legacies,  and  be  states  tbe  general  doctrine 
to  be  that  interest  on  a  legacy  only  begins  to 
accrue  when  tbe  legacy  itself  is  payable ;  that 
until  tbe  legacy  is  payable  there  is  no  fund 
to  produce  Interest 

In  State  ex  rel.  Nichols  v.  Adams,  71  Mo. 
620,  it  is  held  that  wbile  the  suit  contesting 
tbe  will  was  undetermined  the  executrix 
could  not  carry  Into  effect  the  provisions  of 
the  will,  and  could  not  therefore  be  in  de- 
fault to  the  legatees ;  that  Interest  should  l>e 
allowed  only  from  the  time  the  suit  to  con- 
test the  will  was  dismissed,  and  not  from  the 
date  of  tbe  flcpt  annual  settlement  Prac^ 
tically  this  decision  settles  this  case,  as  our 
attention  has  been  called  to  no  case  holding 
to  the  contrary.  It  is  said,  however,  of 
tbis  case,  that  this  rule  is  not  applicable  in 
the  case  at  bar  because  in  the  Adams  Case 
tbe  claimant  was  the  only  one  who  had  in- 
stituted tbe  proceeding  to  contest  the  valid- 
ity of  tbe  will,  and  that  therefore,  that  case, 
rightly  interpreted,  means  that  a  different 
rule  prevails  in  favor  of  those  who  have  not 
only  not  contested  the  will,  but  have  defend- 
ed it  It  is  distinctly  held,  however.  In  this 
Adams  Case  that  the  fact  that  plaintiff  in  it 
had  contested  tbe  will  was  no  estoppel 
against  her  making  the  claim ;  that  that  was 
not  one  of  the  cases  of  estoppel  In  regard  to 
wills  mentioned  in  the  books.  This  same 
case  (State  ex  rel.  Nichols  v.  Adams)  was 
relied  on  in  the  case  of  In  re  Estate  of  Cat- 
ron, 82  Mo.  App.  416,  and  the  doctrine  recog- 
nized as  the  law  of  this  state  that  tbe  mere 
fact  of  the  contesting  of  the  will  was  not 
an  estoppel  one  way  or  the  other.  This  case 
of  In  re  Estate  of  Catron  is  now  relied  on 
as  authority  for  the  claimants  in  the  case  at 
bar.  Tbe  opinion  in  the  case  by  Judge  Gill 
Is  well  worth  careful  reading,  not  only  be- 
cause he  has  examined  and  cited  many  of 
the  cases  relied  on  by  counsel  In  the  case  at 
bar,  but  because  of  its  accurate  treatment  of 
the  subject  But  tbe  Catron  Case  has  no 
application  to  the  present  case  In  so  far  as 
settling  the  right  to  this  interest;  it  being 
interest  claimed  as  due  on  a  general  legacy, 
bequeathing  not  the  interest,  as  in  the  Cat- 
ron Case,  but  a  fixed  and  definite  sum.  In 
tJie  Catron  Case  a  certain  sum  was  set  apart 
and  directed  to  be  loaned  by  the  trustee,  in 
whose  hands  it  was  to  be  placed,  that  trustee 
to  loan  out  the  sum  and  pay  over  the  inter- 
est to  the  legatee,  hence  the  legacy  itself, 
so  far  as  the  real  beneficiary  was  concerned, 
was  the  Interest.  Tbe  testator  established  a 
fund,  the  interest  on  which  was  to  go  to 
tbe  support  of  a  daughter.    Hence  in  Cat- 
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ron'a  Case  It  was  held  that  the  contest  over 
the  win  tying  up  the  estate  so  that  the  fund 
■could  not  be  deposited  with  the  trustee,  but 
placing  it  in  the  bands  of  the  administrator 
pendente  lite,  the  interest  bequeathed  could 
not  be  paid  through  or  by  the  trustee,  but 
that,  when  the  estate  was  released  by  the  end 
of  the  contest,  the  estate  owed  to  the  benefi- 
ciary that  which  was  the  very  corpus  of 
the  bequest,  namely,  the  interest,  and  that 
the  legatee  to  whom  this  Interest  was  due 
■could  not  be  deprived  of  It  by  the  contest 
over  the  will,  could  not  be  deprived  of  the 
very  thing  bequeathed  to  her,  namely.  In- 
terest on  the  fund.  Therefore  the  court, 
when  the  fund  was  released  by  the  deter- 
mination of  the  contest,  holding  that  the 
beneficiary'  was  entitled  to  receive  this  In- 
come from  the  fund,  and  that  the  fund  hav- 
ing remained  in  the  custody  of  the  adminis- 
trator pendente  lite  until  the  determination 
of  the  contest  over  the  will,  held  that  the 
estate  was  responsible  to  th^  beneficiary  for 
'  this  interest  on  it  from  the  time  that  she 
would  have  received  that  interest  If  no  con- 
test had  existed.  That  is  a  very  different 
■case  from  the  case  at  bar.  Here  the  bequest 
was  direct  to  the  legatees,  of  a  specific  sum, 
a  general  legacy  of  a  certain  sum,  not  by 
way  of  an  annuity,  but  the  bequest  of  a  sum 
certain  and  fixed.  It  was  not  payable  either 
under  the  will  or  the  law  until  the  contest 
over  It  was  determined.  The  first  probate 
was  set  aside  in  law  by  the  contest  as  com- 
pletely as  If  never  made.  The  legal  probate 
■only  occurred  when  the  will  was  established 
by  the  decree,  and,  until  established,  no  lega- 
■cles  were  payable.  As  the  law  and  not  the 
act  of  the  parties  suspended  the  payment  of 
the  legacy  until  the  determination  of  thr 
contest  over  the  will,  the  administrator  pen- 
dente lite,  of  course,  having  no  power  in  the 
meantime  to  pay  it  over,  the  legacy  Itself  did 
not  fall  due  in  contemplation  of  law  until 
It  was  capable  of  being  paid  out  by  the  ex- 
ecutor under  the  will,  and  no  interest  is  due 
tlie  legatees  under  circumstances  of  this  kind 


pending  the  contest    It  makes  no  difference 

that  these  appellants,  representatives  of  some 
of  tlie  residuary  legatees,  were  not  re^Ktnsl- 
ble  for  tying  up  the  legacy,  they  not  having 
contested,  as  urged  by  their  counsel,  for  the 
respondents  were  also  of  those  who  sustain- 
ed the  will.  The  real  point,  as  we  see  It,  Is 
that  the  testator  cliarged  bla  estate  with  a 
certain  sum  In  favor  of  these  three  legatees, 
and  there  Is  no  reason  why  the  estate  should 
be  charged  with  a  larger  sum  under  the 
name  of  Interest  than  that  designated  by  the 
testator  merely  because  the  law,  not  the  act 
of  the  executor  of  the  will,  suspended  and 
forbade  payment  All  the  authorities  hold 
that  no  demand  is  necessary  to  cause  Inter- 
est to  run  when  a  legacy  falls  due  and  be- 
comes payable.  Therefore,  in  this  case,  as 
there  are  some  six  months  intervening  be- 
tween the  date  when  the  certification  of  the 
action  of  the  Supreme  Court  and  of  the  cir- 
cuit court  In  upholding  the  will  was  lodged 
with  the  probate  court  and  the  date  of  pay- 
ment by  the  executor  of  these  legacies,  and 
as  no  reason  Is  shown  why  they  were  not 
paid  Immediately  upon  the  certification  of 
the  establishment  of  the  will,  all  the  interest 
that  these  parties  are  entitled  to -on  tbelr 
legacies,  and  we  think  they  are  entitled  to 
that,  Is  Interest  from  the  date  of  the  certlfl- 
catlon  of  the  establishment  of  the  will  to 
the  date  on  which  the  legacy  was  actually- 
paid  over  by  the  executor,  according  to  the 
agreed  statement  of  facts  In  the  case;  that 
is  to  say,  interest  at  the  rate  of  6  per  cent, 
from  July  22,  1905,  to  January  26,  1906,  the 
last  date  being  the  date  of  payment  of  the 
principal,  together  with  interest  on  that 
amount  of  interest  from  January  26,  1906. 
to  the  date  It  shall  be  paid  them  at  the  rate 
of  6  per  cent,  per  annum. 

The  case  is  reversed  and  remanded,  with 
directions  to  enter  up  an  order  accordingly 
in  favor  of  these  respondents. 

600DB,  J.,  concurs.     NORTONI,  J.,  not 

sitting. 
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MILIiER  ▼.  RANKIN. 

(Eansaa  City  Oourt  of  Api>eal8.    MisaourL 
Manji  29,  1909.) 

1.  Fraud   ({  13*)— Falsx  REFBEaKnTAiion— 

KKOWUEDOE  of  FAI.SITY. 

Where  one  makes  a  representation  when 
he  haa  no  knowledge  whether  it  is  true  or  false, 
he  affirms  ita  truth  and  is  guilty  of  fraud  if  it 
be  false. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  4.  6;   Dec.  Dig.  {  la*] 

2.  FBAUD    (i     13*)— FATSK    RuPHZSKNTATIOn— 
KKOWI.EDOK  OF  FALSITT. 

A  person  may  be  liable  as  for  fraud  for 
false  representations,  if  be  had  good  reason  to 
believe  the  representations  to  be  false,  though 
he  did  not  know  to  a  certainty  that  they  were 
false. 

[EM.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  81  4,  5;  Dec  Dig.  i  18.*] 

Appeal  from  Circuit  Court,  Atchison  Coun- 
ty; Wm.  C.  Ellison,  Judge. 

Action  by  Harry  E.  Miller  against  D.  Clark 
Rankin.  From  an  order  granting  plaintiff  a 
new  trial  after  rerdict  for  defendant,  defend- 
ant appeals.    Affirmed. 

W.  R.  Littell.  L.  J.  Miles.  J.  W.  Stokes,  and 
J.  P.  Lewis,  for  appellant  Frank  W.  Staf- 
ford, Hunt  &  Bailey,  and  B.  R.  Martin,  for 
respondent 

ELLISON,  J.  This  is  an  action  for  fraud 
and  deceit  in  the  sale  of  hogs  by  defendant 
to  plaintiff,  which  it  is  charged  were  Infected 
with  a  fatal  disease  known  as  hog  cholera. 
The  verdict  was  for  the  defendant  In  th^  trial 
court  A  motion  for  new  trial  was  sustain- 
ed, and  defendant  has  appealed  from  that  or- 
der. 

The  motion  was  sustained  on  the  ground, 
stated  by  the  court,  that  error  had'  been  com- 
mitted in  the  omission  of  the  words  "or  had 
good  reason  to  believe"  at  the  place  where 
they  appear  in  brackets  in  the  following  in- 
structions given  at  the  request  of  defendant : 

"(2)  Unless  the  Jury  believes  from  the  evi- 
dence that,  at  the  time  of  the  sale  of  the 
bogs  to  plaintiff,  they  were  diseased  with 
cholera  or  some  other  disease  and  that  de- 
fendant knew  [or  bad  good  reason  to  believe] 
that  they  were  diseased,  and,  knowing  such 
fact,  falsely  represented  to  the  plaintiff  that 
they  were  sound  and  healthy,  or  free  from 
disease,  with  s  view  to  Induce  the  plaintiff 
to  buy  such  bogs,  and  unless  the  Jury  fur- 
ther believe  that  the  plaintiff  relied  upon  such 
representations,  believing  them  to  be  true, 
and,  so  relying  and  believing,  and  not  relying 
upon  his  own  Judgment,  bought  said  hogs, 
and  suffered  loss  on  account  of  such  disease, 
then  in  such  case  plaintiff  cannot  recover. 

"<3)  Before  the  plaintiff  can  recover  on  ac- 
count  of  frand  and  deceit  Charged  as  to 
soundness  of  hogs,  as  charged  in  his  petition, 
he  must  show  that  the  hogs  purchased  from 
defendant  were,  at  the  time  of  the  purchase, 


afflicted  with  a  disease  known  as  hog  cholera, 
or  some  other  Infectious  or  contagious  or  oth- 
er disease ;  that  defendant  had  knowledge  of 
such  fact  [or  had  good  reason  to  believe  It] ; 
that  the  defendant,  intending  to  deceive  and 
defraud  the  plaintiff,  falsely  represented  to 
plaintiff  that  such  hogs  were  free  from  hog 
cholera,  or  other  Infectious  or  contagious  or 
other  disease;  that  plaintiff,  not  knowing 
that  such  bogs  were  diseased,  relied  upon 
such  false  representations,  believing  them  to 
be  true,  and,  so  relying  upon  them,  purchased 
said  bog;  and  that  he  afterwards  suffered 
damages  from  death  of  such  hogs  and  other 
hogs  because  of  such  disease." 

Plaintiff  asked  and  obtained  an  instruction 
which  contained  those  words,  substantially; 
and  the  question  is,  did  the  court  err  In  con- 
eluding  that  they  should  have  been  inserted 
in  defendant's  instructions  which  we  have  set 
out?  The  decisions  on  the  subject  of  wheth- 
er one  shall  not  only  have  reason  to  believe, 
but  shall  actually  know,  his  representations 
are  false,  appear  on  the  surface  to  be  out  of 
harmony.  This  is  mostly  In  appearance,  and 
not  reality.  If  one  makes  a  representation 
when  he  has  no  knowledge  whether  it  is  true 
or  false,  he  affirms  its  truth,  and  is  guilty 
of  fraud  If  it  be  false.  This  is  well  under- 
stood law.  If  he  makes  a  representation  and 
believes  It  to  be  false,  be  is  really  guiltier  In 
degree  than  if  he  merely  knew  nothing  about 
It  So  if  be  makes  a  representation  as  a  fact, 
when  he  has  good  reason  to  believe  It  is  false, 
he  cannot  know  It  to  be  true,  and  in  that  In- 
stance, also,  he  is  guilty  of  a  fraud  in  assert- 
ing it  was  a  fact.  It  is  true  that  there  might 
be  a  condition  where  a  party  would  make  a 
false  representation  which  he  believed  to  be 
true,  and  yet  good  reasons  existed,  though 
unknown  to  him,  why  he  should  not  have  be- 
lieved it  In  such  case  he  would  not  be  guil- 
ty of  fraud  in  this  sort  of  action.  But  If, 
when  he  makes  the  representation,  there  is 
then  in  his  mind  good  reason  to  believe  it  is 
false,  he  Is  undoubtedly  guilty  of  a  fraud. 

The  latter  condition  or  hypothesis  Is  what 
the  court  rightly  concluded  should  be  in  the 
instructions,  by  Inserting  the  words  If  "he 
had  good  reason  to  believe."  In  such  In- 
stance It  is  proper  speech  to  say  that  if  one 
knew,  or  had  good  reason  to  believe,  bis  as- 
sertion to  be  false,  he  is  liable  to  an  action ; 
and  so  we  find  that  mode  of  stating  the 
ground  for  an  action  1$  used  in  many  of  the 
decisions  of  our  Supreme  Court  Dulaney  v. 
Rogers,  64  Mo.  201,  203;  Caldwell  v.  Henry, 
76  Mo.  254;  Hamlin  v.  Abell.  120  Mo.  18S, 
200,  25  S.  W.  516;  Western  Cattle  Broker- 
age Co.  V.  Gates,  190  Mo.  391,  406,  89  S.  W. 
382;  Serrano  v.  Commission  Co.,  117  Mo. 
App.  185,  200,  93  S.  W.  810.  It  is  Stated  In 
Cooley  on  Torts  at  side  page  500  (Italics 
ours),  that  "there  is  no  doubt  that  an  action 
on  the  case  will  lie,  founded  on  representa- 
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tlons  made  by  the  defendant,  v^enever  it  can 
be  made  to  appear  tbat  he  believed,  or  had 
reagon  to  believe,  the  representations  were 
false,  and  that  the  plaintiff  relied  upon  them, 
to  his  Injury." 

The  cases  cited  by  appellant  are  not  op- 
posed to  what  we  have  written.  The  point 
In  controversy  here  was  not  Involved  or  re- 
ferred to.  It  was  asserted  In  argument  that 
Halllwell  V.  Stewart,  103  Ma  App.  182,  7T 
S.  W.  124,  announced  that  "had  good  reason 
to  believe"  the  representation  was  false 
would  not  support  the  action.  That  was  not 
the  decision.  The  close  of  the  opinion  was  in- 
tended merely  as  a  criticism  on  an  instruction 
as  applied  to  the  particular  evidence  In  that 
case.  The  evidence  there  showed  belief,  if 
anything,  and  there  was  nothing  upon  which 
to  base  the  Idea  of  reason  to  believe. 

The  order  or  Judgment  Ranting  the  new 
trial  will  be  affirmed.    All  concur. 


BICK  V.  UMSTATTD  et  al. 

(St.  LoqIs  Court  of  Appeals.    Missouri.    March 
23,  1909.) 

Appeal   and   Ebbob    (§    78*)  —  Appealable 

JuDOMENT— Dismissal. 

A  judgment  recited  that  plaintiff's  motion 
to  strike  a  part  of  the  amended  answer  was 
sustained,  and  that  the  court,  upon  its  own  mo- 
tion, ruled  that  the  petition  did  not  state  a 
cause  of  action,  wherefore  plaintiff  refused  to 
plead  further,  and,  on  defendant's  application, 
the  cause  was  dismissed ;  but  it  did  not  ap- 
pear that  a  demurrer  was  filed  to  the  petition. 
Held,  that  the  judgment  was  not  a  final,  ap- 
pealable judgment. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  471 ;   Dec.  Dig.  $  78.»] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; David  H.  Bby,  Judge. 

Action  by  J.  J.  Blck  against  Clara  Um- 
stattd  and  others.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Appeal  dismissed. 

T.  P.  Bashaw,  for  appellant  Grant  S. 
Watkina,  for  respondents. 

KEYNOIiDS,  P.  J.  This  case  comes  to  this 
court  on  an  order  or  Judgment  In  the  follow- 
ing form :  "Now,  on  this  2d  day  of  Septem- 
ber, 1905,  come  the  parties  herein  by  their 
respective  attorneys,  and  the  motion  hereto- 
fore filed  by  the  plaintiff  herein  to  strike  out 
part  of  the  third  amended  separate  answer 
filed  herein  by  defendant  William  Davis  is 
taken  up,  and  is  by  th'e  court  sustained ;  and 
the  court  upon  Its  own  motion  rules  that  the 
petition  filed  herein  Is  insufficient,  and  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendants.  Where- 
fore the  plaintiff  declines  and  refuses  to 
plead  further  in  this  cause ;  and  now,  on  ap- 
plication of  defendants,  this  cause  Is  by  the 
court  ordered  dismissed."  This  is  not  a  final 
Judgment,  authorizing  an  appeal.  Nothing 
follows  this  entry  but  a  statement  that  the 


plaintiff  files  his  application  and  affidavit 
for  an  appeal,  and  the  court,  "having  seen 
and  heard  said  application  and  affidavit, 
doth  grant  an  appeal  in  this  cause  to  the  St 
Louis  Court  of  Appeals,  and  doth  fix  the 
bond  In  appeal  herein  at'  the  sum  of  $100, 
with  leave  to  file  the  same  within  10  days 
after  the  adjournment  of  this  term  of  court 
subject  to  the  approval  of  the  clerk  of  this 
court"  It  does  not  appear  that  a  demurrer 
was  filed  by  defendants  to  the  petition ;  but 
the  court,  of  Its  own  motion,  as  will  be  seen 
by  this  order,  "rules  that  the  petition  filed 
herein  Is  Insufficient,  and  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  the  defendants.  Wherefore  the  plain- 
tiff declines  and  refuses  to  plead  further  In 
this  cause;  and  now,  on  application  of  de- 
fendants, this  cause  Is  by  the  court  ordered 
dismissed."  As  has  been  held  in  many  cases, 
this  is  not  a  final  Judgment  or  decree,  from 
which  an  appeal  lies.  It  Is  accordingly  dis- 
missed. See  Flnkelnburg,  Missouri  Appellate 
Practice  (2d  Ed.)  p.  59  and  following,  and 
authorities  collated  In  note  on  page  63;  also 
Lyons  et  al.  v.  RoUinson,  109  Mo.  App.  68,  82 
S.  W.  646,  and  cases  there  collated;  State 
ex  rel.  v.  Turner,  113  Mo.  App.  53,  87  S.  W. 
464 ;  A.  A.  C!ooper  Wagon  &  B.  Co.  v.  Cornell, 
131  Mo.  App.  344.  Ill  S.  W.  521. 
Appeal  dismissed.    All  concur. 


LEET  V.  GRATZ. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

23,  1909.) 

1.  Covenants  (S  121*)  —  Bbeach— Jddgment 
AS  Evidence  of  Pasamount  Riohiv-Con- 

CLITSIVENESS. 

A  grantor  called  in  to  defend  when  the 
grantee  was  sued  in  ejectment  and  failing  to  do 
so  is  iMund  by  the  judgment,  and  cannot  p> 
behind  it  when  sued  on  his  covenants,  and  try 
tiie  question  of  title  again  on  its  merits. 

[Ed.   Note. — For  other  cases,   see   Covenants, 
Cent.  Dig.  |  223;   Dec.  Dig.  g  121.*] 

2.  Covenants  (8   121*)  —  Bbeach— Judgment 
Against  Covenantee}— Conclusiveness. 

In  an  action  for  breach  of  covenant  based 
on  a  judgment  in  ejectment  against  the  grantee, 
a  direct  issue  in  the  case  was  whether  plaintiS^ 
notified  defendant  of  the  pendency  of  the  eject- 
ment suit  and  demanded  that  he  defend  it,  and 
that  he  failed  to  do  so.  Held,  that  a  judg- 
ment for  plaintiff  was  an  adjudication  that  de- 
fendant failed  to  make  the  defense,  and  was 
tantamount  to  an  adjudication  that  he  did  not 
arrange  for  a  defense,  as  was  asserted  by  de- 
fendant that  he  did  In  defense  to  a  snbaeqnent 
action. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cient  Dig.  §  223;    Dec.  Dig.  i  121.*] 

3.  Covenants  (S  132*)— Damages  fob  Breach 
— Recovebt  of  Attobnby's  Fees. 

In  an  action  of  covenant  based  on  a  judg- 
ment in  ejectment  against  the  grantee  recovered 
by  devisees  of  a  certain  person  and  a  purchase 
by  plaintiff  of  the  interest  of  the  adult  devisees, 
plamtiff  recovered  for  an  attorney's  fee  paid  in 
defending  the  ejectment  suit.  Held,  that  this 
did  not  preclude  recovery  in  a  subsequent  ac- 
tion of  an  additional  fee  paid  an  attorney  for 
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Mirices  rendered  and  necessary  to  procnre  the 
interests  of  the  minor  devisees  which  be  was  un- 
able to  secure  before  bringing  the  first  suit 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  {  261 ;   Dec.  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty ;   Jno.  W.  McBlhlnney,  Judge. 

Action  of  covenant  by  Frank  W.  Leet 
against  Anderson  Gratz.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AfiBrmed. 

W.  H.  &  Davis  Biggs,  for  appellant  Geo. 
L.  Edwards,  for  respondent 

GOODE,  J.  This  Is  another  appealln  a  case 
wherein  an  opinion  of  this  court  was  pro- 
nounced heretofore.  Leet  v.  Gratz,  124  Mo. 
App.  394,  101  8.  W.  696.  The  findings  of 
fact  by  the  trial  court  at  the  first  trial  were 
copied  as  a  Just  statement  of  the  case  in  the 
r«port  of  our  former  decision,  and  sufficient- 
ly state  the  facts  as  they  appear  in  the  pres- 
ent record.  We  refer  to  said  statement  in- 
stead of  reciting  again  the  facts  in  full,  but 
will  repeat  such  as  are  needed  to  elucidate 
tlie  principles  on  which  we  determine  the 
points  now  raised  for  decision.  This  plain- 
tiff Leet  lost  title  to  flve-sizths  interest  In  a 
tract  of  land  In  St  Louis  county  at  the  end 
of  an  ejectment  snlt  instituted  against  him 
by  the  devisees  of  a  remainder  over  under 
the  will  of  Michael  J.  Gannon.  To  avoid  be- 
ing evicted  under  the  judgment,  he  bought 
the  interests  of  the  three  adult  devisees,  and 
attempted  to  buy  the  Interests  of  two  others 
who  were  minors,  but,  on  account  of  irregu- 
larities in  the  proceeding  to  acquire  the  titles 
of  the  latter,  failed  to  do  so.  Later  he 
brought  suit  against  defendant  Gratz,  his 
grantor,  on  covenants  In  the  deed,  to  recover 
the  money  he  paid  for  the  title  of  the  suc- 
cessful parties  in  the  ejectment  action  and 
the  expense  to  which  he  had  been  put  in  that 
litigation.  He  recovered  judgment  for  what 
be  bad  paid  to  get  the  interests  of  the  adult 
devisees,  but  failed  in  bis  first  action  to  re- 
cover what  he  had  paid  for  the  Interests  of 
the  minors  because  he  had  failed  to  acquire 
those  Interests.  The  decision  in  the  first  ac- 
tion by  Leet  will  be  found  in  92  Mo.  App. 
422.  By  a  later  purchase  Leet  procured  the 
paramount  titles  of  the  two  minor  devisees, 
and  tlien  instituted  the  present  action  to  re- 
cover from  Gratz  on  the  latter's  covenants 
the  expenses  incident  to  the  purchase.  The 
first  trial  of  the  present  case  resulted  In  a 
Judgment  for  Gratz,  given  on  the  ground  that 
Leet  had  split  his  cause  of  action,  and  the 
Judgment  In  the  first  action  for  reimburse- 
ment was  a  bar  to  the  present  one.  This 
court  took  the  opposite  view,  and  held  Leet's 
right  to  sue  for  what  he  was  out  in  buying 
the  interests  of  the  adults  was  a  distinct 
cause  of  action  from  his  right  to  recover 
what  be  paid  for  the  titles  of  the  minor  dev- 
isees. Our  opinion  said,  inter  alia:  "Each 
succesnive  purchase  under  the  circumstances 


stated  operated  a  separate '  and  successive 
breach  of  these  continuing  covenants  of  ln> 
demnlty,  for  which  separate  causes  of  action 
arose,  enforceable  In  successive  suits."  Iieet 
V.  Gratz,  124  Mo.  App.  411,  101  S.  W.  eDft 
When  the  cause  was  remanded  for  a  second 
trial,  with  this  point  ruled  in  favor  of  the 
plaintiff,  two  other  defenses  were  attempted : 
Firstly,  to  show  the  title  of  the  Gannon  heirs 
to  which  Leet  had  yielded  was  not  para- 
mount to  his  own,  and  hence  he  was  not  en- 
titled to  what  he  had  paid  for  said  title  to 
prevent  eviction,  inasmuch  as  his  own  was 
superior.  As  far  as  regards  the  validity  of 
the  title  of  the  Gannon  devisees,  the  Supreme 
Court  first  held  it  was  the  paramount  and 
superior  title  and  afterwards  held  it  was  not 
Gannon  v.  Pnui{,  183  Mo.  281,  83  S.  W.  453; 
Id.,  200  Mo.  73 ;  Gannon  t.  Albright  183  Mo. 
238,  81  S.  W.  1162,  67  L.  R.  A.  97,  105  Am.  St 
Rep.  471.  These  decisions  cut  no  figure  In  the 
present  case.  Leet  defended  the  ejectment 
action  In  the  circuit  court,  but  submitted  to 
the  judgment  of  that  court,  and,  to  avoid  an 
eviction  under  It,  bought  In  the  outstanding 
title  which  had  l>een  adjudged  the  paramount 
one.  This  was  determined  in  the  first  suit 
brought  by  Leet  for  reimbursement,  where  It 
was  also  determined,  as  appears  both  by  the 
report  of  the  opinion  given  in  said  case  and 
the  findings  of  the  court  and  the  evidence 
In  the  present  case,  that,  when  Leet  was  sued 
in  ejectment,  he  notified  Gratz  of  the  penden- 
cy of  the  action  and  called  on  him  to  defend 
it,  but  be  did  not.  Hence  it  was  held  Gratz 
was  tx>und  by  the  judgment  in  ejectment 
and,  when  sued  on  his  covenants,  could  not 
go  behind  said  judgment  and  try  the  ques- 
tion of  title  on  its  merits.  We  adhere  to  that 
ruling  for  the  reasons  and  upon  the  authori- 
ties given  In  our  opinion.    92  Mo.  App.  422. 

The  otlier  defense  attempted  in  the  present 
action  was  to  prove  an  agreement  was  made 
by  Leet  Gratz,  and  other  parties  when  the 
Gannon  devisees  first  sued,  piursuant  to  which 
an  attorney  was  employed  to  represent  the 
defendants  and  covenantors  who  were  in- 
terested in  the  several  ejectment  actions 
brought  by  said  devisees;  that  the  cases.  If 
lost  in  the  trial  courts,  were  to  be  appealed 
to  the  Supreme  Court  and  said  attorney  was 
employed  and  paid  $600  to  represent  the  par- 
ties interested  in  the  defense,  including  Leet 
and  Gratz,  In  both  the  trial  and  the  Supreme 
Courts ;  that  after  this  arrangement  had  been 
made,  Gratz  supposed  it  would  be  carried 
out  snd  gave  no  attention  to  the  defense  of 
the  case  against  Leet,  but  the  latter  with- 
drew from  the  agreement,  employed  a  dif- 
ferent attorney,  and  did  not  carry  the  case 
by  appeal  to  the  Supreme  Court,  but  submit- 
ted to  the  judgment  of  the  circuit  court  Evi- 
dence in  support  of  this  defense  was  objected 
to  by  the  plaintiff  and  excluded  by  the  court 
on  the  ground  the  matter  had  been  adjudlcat- 
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ed  In  Leet'a  first  suit  on  the  covenants.  92 
Mo.  App.  422.  Counsel  for  defendant  say 
this  Tullns  is  erroneous  because  we  determin- 
ed on  the  prior  appeal  of  the  present  case  that 
this  is  a  different  cause  of  action  from  the 
one  Involved  In  said  first  case  of  Leet  v. 
Gratz,  and  therefore  the  judgment  in  said 
case  Is  not  a  bar  to  the  defense  attempted  in 
this  one.  They  invoke  in  support  of  the  prop- 
osition the  doctrine  of  Dickey  v.  Helm,  48 
Mo.  App.  114,  that  where  a  second  action, 
though  between  the  same  parties.  Is  on  a  dif- 
ferent cause  of  action,  the  Judgment  in  the 
first  one  is  not  conclusive  of  all  matters 
which  might  have  been  litigated,  but  only  of 
such  points  and  questions  as  were  actually 
put  in  issue  and  adjudicated.  Both  parties 
agree  this  is  the  law,  but  disagree  regarding 
its  application  to  the  present  case;  plain- 
tiff insisting  the  very  defense  now  brought 
forward  was  determined  in  the  first  action, 
whereas  defendant  says  it  was  not  asserted 
before.  In  Leet's  first  action  on  the  cove- 
nants he  alleged  he  gave  notice  to  defendant 
of  the  ejectment  case,  and  demanded  that  de- 
fendant defend  the  title,  which  the  latter  fail- 
ed and  neglected  to  do,  wherefore  Leet  him- 
self defended  it,  but  the  court  decided  the 
Gannon  title  was  paramount.  Defendant  fil- 
ed an  answer  denying  all  the  averments  of 
the  petition,  thus  joining  Issue  on  the  aver- 
ments of  notice  to  defendant,  and  demand  on 
him  to  defend  the  title.  The  matters  and 
facts  stated  In  the  petition  were  adjudged  to 
be  true  as  alleged,  and  said  judgment  was 
afterwards  affirmed  by  this  court.  Thus  It 
appears  a  direct  issue  was  made  In  the  first 
case  of  Leet  v.  Gratz  as  to  whether  Leet  no- 
tified Gratz  of  the  pendency  of  the  ejectment 
suit,  and  demanded  of  him  to  defend  it,  and 
Gratz  failed  and  neglected  to  do  so,  where- 
upon Leet  defended  It  himself.  The  defense 
to  the  present  case  is  that  Leet,  Gratz,  and 
other  persons  interested  in  the  title  employ- 
ed an  attorney  to  defend  the  various  several 
ejectment  actions  through  the  Supreme  Court 
if  necessary ;  that  Gratz  agreed  to  pay  one- 
half  or  one-third  of  the  e^rpenses  of  the  de- 
fense, and  gave  no  further  attention  to  the 
ejectment  action,  supposing  the  agreement 
would  be  carried  out,  whereas  it  was  prevent- 
ed from  being  carried  out  in  the  case  against 
Leet  by  the  letter's  own  conduct  The  judg- 
ment in  the  first  case  was  an  adjudication 
that  Gratz  failed  and  neglected  to  make  de- 
fense, and  was  tantamount  to  an  adjudica- 
tion that  he  did  not  arrange  for  one  to  be 
made  as  is  now  asserted. 

It  was  right  to  allow  plaintiff  the  fee  be 
paid  an  attorney  for  services  rendered  and 
necessary  in  order  to  procure  the  interests 
of  the  minors,  provided  said  fee  was  not  ex- 
orbitant The  position  of  defendant  la  that 
as  in  the  first  case  Leet  recovered  for  an  at- 
torney's fee  paid  in  defense  of  the  ejectment 


action  of  the  adult  devisees,  this  precludes 
a  further  recovery.  If  additional  expense  for 
legal  services  was  necessarily  incurred  to 
protect  plaintiff  from  an  eviction  by  the  mi- 
nor devisees,  be  Is  entitled  to  be  repaid.  2 
Sutherland,  Damages  <3d  Ed.)  {  617,  and  ci- 
tations in  note  1,  p.  1770. 
The  judgment  is  aflBrmed.    All  concur. 


MILEM  V.   FREEMAN. 

(St  Louis  Court  of  Appeals.    Missouri.    March 

9,  1909.) 

1.  Appkal  and  Ebrob  (8  597*)— Tbasbcbipt 
—Date  of  Filing  Petition. 

The  date  of 'filing  the  petition,  where  ma- 
terial, should  appear  in  the  transcript 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2827 ;  Dec.  Dig.  i  597.*] 

2.  FOBCIBLE   ENTBT  and   DETAIUKB   ({    9*)    — 

Possession. 

The  mere  surveying  of  land,  without  any 
acts  indicating  it  was  made,  or  without  show- 
ing ^bat  it  is  brought  to  the  attention  of  one  in 
possession,  is  not  possession,  interrupting  that 
of  the  one  in  possession,  so  aa  to  authonze  an 
action  of  forcible  entry  and  detainer  against 
hhn. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {  140;  Dec.  Dig. 
«9.*] 

3.  Forcible  Entbt  and  Detaineb  (S  29*)  — 
Possession— Evidence. 

Proof  of  possession  by  H.,  interrupting  that 
of  defendant  in  forcible  entry  and  detainer,  so 
as  to  authorize  the  action,  is  not  made  by  mere 
testimony  that  H.  was  recosnized  and  consider- 
ed as  the  owner  and  considered  to  be  in  pos- 
session. 

lEH.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  i  140 ;  Dec.  Dig. 
i  29.*] 

4.  FoBciBXE  Entbt  and  Detaineb  (|  29*)  — 
Possession— Evidence. 

EJvidence  in  forcible  entry  and  detainer  that 
defendant's  possession  for  three  years  before 
commencement  of  the  action  bad  been  inter- 
rupted, so  as  to  authorize  the  action,  held  in- 
sufficient to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {  140;  Dec.  Dig. 
S29.*] 

5.  Appeal  and  Erbob  (|  1001*)— Review  of 

VEBDICT— SCFFICIENCT   OF  EVIDENCE. 

It  is  the  right  and  duty  of  the  Court  of 
Appeals  to  reverse  for  lack  of  substantial  evi- 
dence, considering  all  of  it,  to  sustain  the  ver- 
dict 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3928;   Dec  Dig.  f  1001.»] 

Appeal  from  Circuit  Court,  Scott  County ; 
Henry  C.  Riley,  Judge. 

Action  by  J.  A.  Milem  against  C.  C.  Free- 
man. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Moore  4  Parsons,  for  appellant  M.  O. 
Gresham,  for  respondent 

REYNOLDS,  P.  J.  Action  under  section 
3321,  Rev.  St  1809  (Ann.  St.  1906,  p.  1880). 
for  unlawful  detainer  of  a  strip  of  ground 
within  the  limits  of  the  city  of  Sikeston,  in 
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Scott  county.  As  described  In  the  petition 
filed  with  the  justice  and  on  which  the  case 
was  tried  In  the  circuit  court,  the  parcel  la 
12.75  feet  along  the  south  line  of  Front  street, 
then  120.67  feet  along  the  west  line  of  King 
street  to  the  intersection  of  the  west  line  of 
King  street  With  the  north  line  of  the  right 
of  way  of  the  Iron  Mountain  Railway,  then 
along  the  right  of  way  .07  of  a  foot  to  the 
southeast  comer  of  bloclc  7,  in  Silceston, 
and  thence  along  the  east  line  of  bloclc  7, 
120  feet,  to  the  place  of  beginning.  This  de- 
scription shows  practically  a  triangular  piece ; 
the  base  being  12.75  feet,  one  side  120.67,  the 
other  120  feet,  and  the  lower  end,  .07  of  a 
foot,  being  practically  a  point  about  %  of  an 
inch.  The  location  will  be  better  understood 
by  reference  to  part  of  the  plat  of  Sikeston 
which  is  reproduced  In  the  brief  of  counsel 
for  respondent,  which  we  have  changed  only 
by  adding  In  the  name  "Front  street,"  where 
we  understood  it  to  be,  and  bare  marked  the 
piece  in  dispute  In  blaclc.  That  plat,  as  far 
as  necessary  to  explain  the  stiuatlon,  is  as 
follows : 


CENTER5TR£El-i^   i 


Front  STREET 


T^onMt.K.I^. 


N 


'fVHMmq 


*rRiANai.K  IN  Black  is  Strip  in 
Dispute.. 

It  is  described  In  the  petition  as  being  a 
part  of  United  States  survey  No.  625,  and 
It  might  be  inferred  from  the  description  In 
the  petition  that  it  is  not  within  the  limits  of 
the  city  of  Sikeston,  which  gives  rise  to  some 
question  as  to  whether  it  is  within  the  Juris- 
diction of  the  Justice  of  the  peace;  but,  as 
no  suggestion  of  that  kind  Is  made,  we  pass 
that  by.  The  description,  however,  placing 
the  tract  in  survey  No.  625  and  not  within  the 
limits  of  Sikeston,  was  not  an  accident,  but 


was  of  purpose,  as  we  will  hereafter  note. 
The  petition  charges  that  on  or  about  Oc- 
tober 6,  1906,  the  plaintiff,  respondent  here, 
purchased  this  strip  from  Mrs.  Catherine 
Handy,  and  was  preparluK  and  had  arranged 
"to  build   a   house  on   the  premises,"   and 

that  defendant,  "on  or  about  the day 

of  October,  1906,  did  wrongfully  and  unlaw- 
fully seize  and  enter  into  the  possession  of 
the  above-described  premises  and  Incumbered 
a  part  of  the  same  with  a  house  and  a  wire 
fence,  and  continues  in  the  possession  of  the 
same  adversely  to  the  plaintiff,  after  demand 
has  been  made  by  the  plaintiff  to  the  defend- 
ant in  writing  for  the  possession  of  the  prem- 
ises." Averring  that  he  is  entitled  to  the 
immediate  possession  of  the  above-described 
premises,  and  has  been  damaged  by  the  un- 
lawful seizure  and  detention  in  the  amount 
of  !$25,  plaintiff  prays  judgment  of  restitu- 
tion and  for  damages  and  the  value  of  the 
rents  and  profits  of  the  premises.  His  pcti- 
tlon  was  sworn  to  on  the  4th  of  February  and 
was  served  on  the  defendant  the  same  day, 
so  that  it  was  undoubtedly  filed  with  the 
Justice  on  the  4th  of  February,  1907,  although 
the  date  of  filing  does  not  appear  in  the 
transcript,  which  It  should  always  do  In  ac- 
tions where  time  is  at  all  material,  as  it  is 
in  cases  of  this  character.  A  trial  before  the 
Justice  resulted  in  a  verdict  for  plaintiff,  and 
defendant  appealed  to  the  circuit  court  At 
the  close  of  plaintiff's  evidence,  the  defend- 
ant asked  for  an  Instruction  in  the  nature  of 
a  demurrer  to  the  evidence,  which  was  over- 
ruled; defendant  duly  excepting.  Defend- 
ant thereupon  proceeded  with  his  testimony, 
and  plaintiff  Introduced  testimony  in  rebut- 
tal. At  the  conclusion  of  the  trial,  the  court 
having  given  several  instructions  for  both 
parties,  the  Jury  returned  into  court  a  ver- 
dict in  the  following  form:  "We,  the  Jury, 
find  that  the  plaintiff,  J.  A.  Milem,  is  entitled 
to  the  possession  of  the  strip  of  ground  sued 
for."  On  this  verdict  the  court  entered  Judg- 
ment for  restitution  of  the  premises  and  for 
costs  and  ordered  execution  to  issue  accord- 
ingly. After  unsuccessful  motions  for  new 
trial  and  in  arrest,  exception  being  duly  sav- 
ed to  the  action  of  the  court  In  overruling 
them,  defendant  prosecuted  his  appeal  to  this 
court,  assigning  here,  as  he  did  in  his  motion 
for  new  trial,  among  other  grounds,  that 
there  is  no  substantial  evidence  in  the  case 
warranting  the  Jury  to  return  a  verdict  in 
favor  of  plaintiff.  We  have  consequently 
read  all  the  testimony  contained  In  the  tran- 
script, not  being  satisfied  to  rest  our  action 
upon  the  abstracts  furnished  by  counsel  for 
the  respective  parties,  and  have  reached  the 
conclusion  that  there  is  no  substantial  evi- 
dence in  the  case  warranting  its  submission 
to  the  Jury. 

The  facts  developed  on  the  trial  are  sub- 
stantially these :  What  is  claimed  to  be  this 
strip  of  ground  in  controversy  lies  to  the  east 
of  the  lots  In  block  7.  in  the  city  of  Sikeston. 
In  the  plat  above  copied,  it  is  the  piece  color- 


Digitized  by 


Google 


646 


117  SOUTHWESTE»N  REPORTER. 


(Ma. 


ed  black,  adjacent  to  the  lots  In  block  7. 
These  lots  are  not  numbered  on  the  plat  used, 
BO  that  we  cannot  say  whether  lots  2  and  3, 
which  defendant  claims  to  occupy,  are  the 
two  south  or  two  north  lots  In  the  block.  The 
city  of  Sikeston  was  laid  off  and  platted  by 
John  Slkes  in  1860;  Sikes  then  being  the 
owner  of  United  States  survey  No.  625,  and 
the  townslte  being  platted  as  within  that 
survey.  There  seems  to  have  been  some 
change  or  correction  of  the  lines  of  the  orig- 
inal town  when  the  city  of  Sikeston  was  or- 
ganized, and  the  city  .authorities  of  the  new 
town  appear  to  have  adopted  and  approved 
a  plat  of  the  city  with  Its  new  boundaries. 
The  plat  furnished  us  by  counsel  for  respond- 
ent, however,  shows  that  the  strip  in  con- 
troversy is  within  the  limits  of  the  city  of 
Sikeston,  and  all  the  testimony  in  the  case 
bounds  it  on  the  north  by  Front  street  and  on 
the  east  by  King's  Highway  (also  a  street  in 
that  city),  and  there  is  no  suggestion  that  It 
was  not  within  the  limits  of  the  town  of 
Sikeston  as  originally  platted  and  laid  off  in 
1860  by  John  Slkes.  Mrs.  Sikes,  now  Mrs. 
Handy,  appears  to  have  been  the  owner  of 
survey  No.  625,  and  while  it  Is  stated  In  the 
petition  that  she  sold  this  strip  as  being  part 
of  that  tract  to  the  plaintiff,  on  the  6th  of 
October,  1906,  there  is  no  testimony  whatever 
in  the  record  fixing  this  date ;  the  only  testi- 
mony being  that  her  son,  Need  Sikes,  had  act- 
ed for  his  mother  In  selling  it  to  the  plaintiff 
at  some  time  prior  to  the  institution  of  the 
suit,  but  the  date  of  the  sale  not  appearing 
anywhere.  If  it  was  on  the  6th  of  October, 
1906,  as  averred  in  the  declaration,  then  it 
was  Just  four  months  before  the  Institution 
of  this  action.  The  question  of  the  date  of 
the  sale  and  conveyance,  however,  or  the  fact 
of  a  conveyance,  has  no  bearing  on  this  case, 
any  further  than  that  plaintiff  claims  the 
benefit  of  the  acts  of  Mrs.  Handy,  as  showing 
her  possession,  and,  of  course,  to  do  that  he 
mast  show  some  privity,  either  as  grantee, 
tenant,  or  agent,  to  enable  him  to  do  so.  Be- 
yond the  statement  that  he  did  purchase  of 
her  and  the  testimony  of  her  son  that,  acting 
for  his  mother,  he  had  sold  this  strip  to 
plaintiff,  this  is  not  shown. 

The  case  technically,  then,  should  turn  on 
the  fact  of  possession  in  plaintiff  himself.  As 
no  point  is  made  on  this,  however,  we  treat 
the  case  as  if  it  bad  been  in  evidence  that 
plaintiff  Is  owner  by  deed  from  Mrs.  Handy, 
and  give  him  the  benefit  of  her  acts  of  pos- 
session if  she  did  any.  It  appears  from  the 
testimony  in  the  case  that  the  defendant  was 
the  owner  of  lots  1  and  2  in  this  block  7.  As 
before  noted,  whether  1  and  2  are  the  north 
lots  or  the  south  lots  In  block  7  is  not  shown 
by  the  testimony.  It  is  not  very  material, 
however,  to  determine  what  Is  the  position 
of  the  two  lots  he  owns,  as  in  any  event 
what  is  claimed  as  this  strip  runs  along  all 
three  of  the  lots  in  this  block,  as  will  be  seen 
by  the  plat.  These  lots,  as  shown  in  the  plat, 
have  a  front  of  40  feet  and  a  depth  of  120 


feet  The  defendant  claims,  however,  that 
the  description  in  his  deed,  which  deed  is 
not  In  evidence,  carries  his  lots  across  and 
over  this  strip.  Of  course.  In  an  action  of 
this  kind,  whether  defendant  has  title  by 
deed  to  the  premises  in  dispute  Is  not  ma- 
terial ;  the  question  being  one  of  actual  occu- 
pancy or  possession.  It  is  sufficient  to  say 
that  defendant  claims  not  only  that  bis  lota 
run  back  to  King's  Highway  and  so  take  in 
all  that  part  of  them  colored  black  on  the 
plat,  lying  between  the  line  drawn  through 
them,  which  we  have  marked  A,  B,  and 
King's  Highway ;  but  he  also  claims  that  he 
and  those  under  whom  he  claims  have  exer- 
cised acts  of  ownership  and  been  in  actual 
possession  of  the  property  clear  through  to 
King's  Highway,  under  the  'claim  that  the 
west  line  of  that  street  Is  the  eastern  bound- 
ary of  his  lots.  The  case  of  the  plaintiff  in 
this  case  rests  on  the  claim  that  he  and  bis 
grantor,  Mrs.  Handy,  formerly  Mrs.  Sikes, 
have  been  In  the  actual  possession  of  this  strip 
for  more  than  three  years  continuously.  Im- 
mediately before  the  Institution  of  this  suit 
and,  necessarily,  it  is  claimed  by  plaintiff  that 
the  defendant  was  not  in  possession  of  it  dur- 
ing that  period;  that  claim  also  neceesarily 
resting  on  the  further  proposition  that  de- 
fendant had  within  that  period  unlawfully  en- 
tered upon  and  taken  possession  and  dis- 
seised plaintiff.  Several  witnesses  testified 
that  Mrs.  Slkes,  or  Mrs.  Handy,  had  been 
"considered  In  possession"  for  many  years 
prior  to  the  Institution  of  the  action,  regard- 
ing it  as  part  of  United  States  survey  625; 
but  when  brought  to  the  test  of  fact,  and  not 
of  opinion,  the  only  act  In  evidence  that  can 
be  pretended  to  be  an  act  of  possession  is 
that  some  time  in  July,  1906,  Need  Sikes,  son 
of  Mrs.  Handy,  formerly  Mrs.  Sikes,  had  Mr. 
Warner,  a  surveyor,  survey  this  strip.  The 
mere  fact  of  a  survey  accompanied  by  no 
other  act,  was  no  act  of  possession  or  asser- 
tion of  ownership,  although  it  appears  from 
the  testimony  of  her  sou  that  nobody  ob- 
jected to  the  survey  being  made.  A\1iether 
they  objected  or  not  Is  utterly  immaterial, 
unless  It  is  shown  that  the  defendant  was 
present  at  the  time  of  the  survey  and  saw 
it  and  made  no  objection  to  it  or  assented  to 
it  or  that  In  some  way  a  knowledge  of  the 
fact  of  the  survey  was  brought  home  to  him. 
and  he  made  no  objection.  That  was  not 
done  in  this  case.  Neither  Slkes  nor  War- 
ner, the  surveyor,  pretend  to  have  put  up  any 
monuments,  marks,  corners,  or  other  visible 
sign  of  occupancy  or  possession. 

It  is  claimed  by  the  learned  counsel  for  the 
respondent  that  this  court  has  decided,  in 
the  case  of  School  District  v.  Holmes,  53  Mo. 
App.  487,  that  the  act  of  surveying  is  an  act 
sufficient  to  constitute  actual  possession. 
That  decision  does  not  so  hold.  What  is  held 
by  Judge  Biggs,  who  delivered  the  opinion  in 
the  case,  Is  that  a  survey,  accompanied  by  the 
planting  of  corner  stakes,  were  acts  of  posses- 
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sion.  After  referring  to  tbe  cases  of  De 
Graw  V.  Prior,  53  Mo.  313,  Bartlett  v.  Drap- 
er. 23  Mo.  407,  MlUer  t.  Northup,  49  Mo. 
897,  and  Bradley  v.  West,  60  Mo.  59,  Judge 
Biggs  says:  "Under  tliese  decisions  it  would 
seem  that  tlte  survey  and  tbe  establishment 
of  the  comers  by  Oie  directors  were  suffi- 
cient to  constitute  actual  possession  of  the 
entire  acre  in  plaintiff."  When  we  examine 
tbe  facts  in  the  case  of  School  District  t. 
Holmes,  supra,  we  find  tbem  materially  differ- 
ent from  tbe  facts  iu  tbe  case  at  bar.  As 
appears  by  tbe  statement  of  Judge  Biggs  in 
that  case,  the  directors  of  tbe  district  "went 
upon  the  land,  and  surveyed  and  marked  off 
a  square  acre  with  the  scboolhouse  in  the 
center.  Corner  stakes  were  planted  to  show 
tbe  boundaries.  Previous  to  this  nothing 
bad  been  done  by  the  officers  of  tbe  district 
to  indicate  the  extent  of  their  holding,  beyond 
the  ground  actually  covered  by  the  bouse." 
In  tbe  De  Oraw  Oase,  the  plaintiff  entered 
upon  and  plowed  up  an  acre  and  a  half  of  tbe 
ground.  In  the  Bartlett  Case,  plaintiff  bad 
planted  fence  posts  on  three  sides  of  tbe  lot 
In  tbe  Miller  Case,  tbe  plaintiff  bad  estab- 
lished the  corners  and  cut  bay  upon  tbe  land. 
In  tbe  Bradley  Case,  plaintiff  bad  traced  out 
the  Iwundaries,  threw  up  mounds  at  tbe  cor- 
ners of  part  of  the  land,  and  when  defend- 
ant came  apon  the  land  he  ordered  him  off, 
asserting  that  tbe  land  belonged  to  blm. 
This  case,  therefore,  presenting  the  fact  of  a 
mere  survey,  unaccompanied  by  any  acts  in- 
dicating that  it  had  been  made,  is  in  no  man- 
ner parallel  to  any  of  these  cases.  For  any- 
thing that  appears  to  the  contrary,  young 
SIkes  and  the  surveyor  may  have  gone  on  tbe 
land  at  night.  They  left  no  indicia  of  their 
survey,  established  no  corners,  set  up  no 
marks,  and  left  no  trace  whatever  of  their 
presence.  For  all  that  appears,  their  going 
on  and  surveying  were  the  acts  of  casual  tres- 
passers. That  was  not  a  visible  act  of  posses- 
sion— ^was  not  an  act  which  would  have  noti- 
fied defendant,  or  any  one  el8e,.that  bis  pos- 
session. If  be  had  It,  was  being  Interrupted 
and  interfered  with. 

Tbe  testimony  of  Need  Slkes  and  others 
that  his  mother  claimed  this  strip  by  virtue  of 
ber  ownership  of  United  States  survey  No. 
625,  and  that  it  was  a  part  of  that  survey, 
and  always  considered  ber  property.  Is  with- 
out probative  value  on  the  fact  of  posses- 
sion. In  tbe  first  place,  tbe  claim  that  It 
was  a  part  of  surrey  625  cannot  stand. 
When  John  Slkes,  In  1S60,  laid  off  and  plat- 
ted tbe  town  of  Slkeston,  be  separated  all  tbe 
land  within  the  boundaries  of  the  town  from 
tbe  survey,  and  it  thereafter  became  or  be- 
longed to  Slkes,  not  as  a  part  of  survey  No. 
C25,  but  as  a  part  of  bis  property  within  tbe 
boundaries  of  tbe  new  town  of  Slkeston,.  and 
If  this  particular  strip  remained  unsold  and 
undisposed  of  from  the  time  of  the  platting 
of  that  town  down  to  the  selling  of  the  strip 
to  Dr.  Milem,  the  plaintiff  in  the  case,  it  be- 


longed to  the  Slkes  estate,  not  as  part  of 
the  survey,  but  as  part  of  the  town,  so  that  the 
claim  of  ownership  by  virtue  of  being  owner 
of  survey  625  is  untenable.  In  the  next 
place,  the  mere  statement  of  witnesses  that 
Mrs.  Handy,  or  Mrs.  Slkes,  was  recognized  as 
tbe  owner  and  considered  the  owner,  and 
considered  to  be  In  possession,  amounts  to 
nothing  whatever  and  has  no  probative  force 
in  a  case  of  this  kind,  for  titles  to  land,  or 
the  right  of  possession  or  the  fact  of  pos- 
session, are  not  determined  by  public  rumor 
or  presumptions  or  claims  of  this  character. 
Tbe  fact  of  possession,  in  a  case  of  this  kind, 
is  the  very  fact  for  determination  by  tbe 
Jury,  and  that  fact  must  be  determined  by 
the  Jury  on  evidence  of  acts,  by  proof  of 
physical  facts,  and  not  on  supposition  or 
ideas  or  thoughts.  When  we  consider  this 
claim  of  possession  by  Mrs.  Handy  of  this 
strip  by  virtue  of  her  possession  of  survey 
625,  we  can  understand  why  the  strip  is  de- 
scribed in  the  petition  as  part  of  the  survey, 
instead  of  as  a  parcel  in  the  city  of  Slkes- 
ton. 

The  only  act  of  possession  claimed  to  have 
been  exercised  by  the  plaintiff  himself,  after 
be  purchased  tbe  lot  from  Mrs.  Handy,  is 
that  he  caused  a  couple  of  loads  of  dirt  to  be 
dumped  upon  the  land  some  time  in  Decem- 
ber, 1906.  Tbe  plaintiff  testifies  that  he  did 
this  tbe  day  the  defendant  moved  bis  chick- 
en house  around  onto  the  strip,  and  after  be 
bad  seen  him  doing  that,  and  he  said  that 
this  was  all  tbe  work  be  bad  ever  done  on 
the  strip.  Tbe  point  of  this  reference  to  the 
act  of  moving  this  chicken  house  is  that  it 
appears  that  when  the  question  came  up  as 
to  the  right  to  this  strip,  and  the  attention 
of  the  defendant  was  called  to  the  fact  that 
tbe  plaintiff  claimed  It,  but  before  these 
loads  of  dirt  were  dumped,  as  plaintiff  him- 
self admits,  defendant  ran  a  wire  fence 
around  it,  a  fence  made  out  of  ordinary  net- 
ting wire,  such  as  Is  ordinarily  used  for  in- 
closing chicken  yards  and  tbe  like,  of  course 
a  mere  temporary  structure,  evidently  put 
up  for  tbe  express  purpose  of  marking  de- 
fendant's claim  of  possession,  and  also  mov- 
ed or  turned  onto  tbe  strip  a  chicken  house 
which  was  on  or  adjoining  what  is  claimed 
as  the  west  line  of  this  strip,  so  that  tbe  tak- 
ing possession  of  this  strip  by  the  plaintiff, 
evidenced  by  dumping  the  two  or  three  loads 
of  dirt,  was  after  the  controversy  had  arisen 
and  after  plaintiff  saw  that  trouble  was  like- 
ly to  arise.  It  was  done  for  the  express  pur- 
pose of  and  in  an  effort  to  create  the  pos- 
session in  plaintiff.  Plaintiff,  testifying  to 
what  other  act  he  had  done  as  indicating 
possession,  says  that,  two  or  three  days  be- 
fore defendant  switched  his  chicken  house 
around  and  put  up  this  wire  netting,  he 
(plaintiff)  had  been  consulting  with  a  car- 
penter about  erecting  a  building  on  thia 
strip,  and  be  produced  tbe  carpenter  as  a 
witness  to  corroborate  this  rather  remarka- 
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ble  Intentton.  What  sort  of  a  building  coold 
be  erected  on  a  strip  12%  feet  wide  and  run- 
ning back  120  feet,  to  a  point  scarcely  meas- 
urable on  land,  %  of  an  Inch,  "running  to  a 
point,"  as  plaintiet  himself  said,  might  cast 
a  doubt  on  the  good  faith  of  the  expressed 
intention;  but  intention,  whether  entertain- 
ed or  not,  l8  not  an  act  of  possession.  We 
are  therefore  led  to  the  conclusion  that  plain- 
tiff's evidence  did  not  prove  possession  by 
himself  or  those  under  whom  he  claimed.  On 
the  contrary,  the  testimony  of  plaintiff's  own 
witnesses  shows  that  for  more  than  three 
years  preceding  the  Institution  of  this  ac- 
tion, "for  many  years,"  said  plaintiff,  the  de- 
fendant, and  those  under  whom  he  claims 
liad  driven  over  this  strip  to  get  to  the  build- 
ings on  the  lots  in  this  block  7.  They  would 
have  to  drive  over  it  when  they  hauled  coal 
to  the  buUdlngs.  Asked  if  the  occupants  of 
the  buildings  would  not  have  to  haul  over 
this  strip  to  get  anything  to  them,  he  said, 
"Well,  It  was  all  hauled  there."  There  was 
a  platform  extending  back  onto  the  strip 
from  one  of  the  buildings  of  defendant,  a 
loading  platform,  that  had  been  there  cer- 
tainly for  more  than  three  years  prior  to  the 
Institution  of  this  action.  Mr.  Sikes,  a  wit- 
ness for  plaintiff,  testified  that  for  over  three 
years  a  building  extending  onto  this  strip, 
east  of  defendant's  buildings,  had  been  used 
for  a  tinshop  and  other  purposes.  Mr.  Nor- 
rid,  another  witness  for  plaintiff,  testified: 
That  this  strip  had  been  at  times  covered  by 
an  outhouse,  part  of  the  time  by  a  platform; 
that  the  superstructlons  on  it  were  control- 
led by  the  owners  of  lots  2  and  3,  under 
whom  defendant  held;  and  that  the  strip 
had  been  used  as  a  passageway  ever  since  he 
had  known  it,  which  was  from  about  1901, 
All  these  witnesses  testify  that  the  strip  was 
used  for  Ingress  and  egress  by  the  owners  of 
lots  2  and  3,  for  receiving  and  delivering 
merchandise  at  and  from  the  stores  and 
buildings  situated  on  these  lots.  These  con- 
stitute visible  acts  of  possession;  were  acts 
indicating  possession,  actual,  visible,  tangi- 
ble acts  evidencing  possession,  and  extend- 
ing over  a  period  of  more  than  three  years. 
Our  conclusion  on  the  whole  case  Is  that 
there  is  no  substantial  testimony  warrant- 
ing a  verdict  for  the  plaintiff.  The  instruc- 
tion to  that  effect,  at  the  close  of  plaintiff's 
case,  should  have  been  given  by  the  trial 
judge,  and  presented  to  us  as  It  is,  both  by 
the  motion  for  new  trial  and  In  the  assign- 
ment of  error,  we  have  no  hesitancy  what- 
ever In  saying  that  It  should  have  been  sus- 
tained. It  is  true  that,  after  the  demurrer 
was  overruled,  defendant  put  in  his  evidence. 
We  have  therefore  determined  the  question 
as  to  the  propriety  of  the  refusal  of  this  de- 
murrer in  the  light  of  all  the  evidence,  that 
offered  by  plaintiff  as  well  as  by  defendant 
Klockenbrink  v.  Railroad,  172  Mo.  678,  loc. 
clt  683,  72  S.  W.  900.     The  right,  no  less 


than  the  duty,  of  this  court  to  reverse  for 
lack  of  substantial  evidence  in  the  case,  con- 
sidering all  of  it,  to  sustain  a  verdict,  Is  be- 
yond question.  Finkelnburg,  Missouri  Appel- 
late Pr.  (2d  Ed.)  p.  158  et  aeq.;  Buck  v.  En- 
dicott,  103  Mo.  App.  248,  77  S.  W.  85;  Dowl- 
Ing  V.  Wheeler,  117  Mo.  App.  169,  loc.  clt 
182,  93  S.  W.  924;  Casey  v.  Transit  Co.,  186 
Mo.  229,  loc  clt  232,  85  S.  W.  357;  Weller 
V.  Wagner,  181  Mo.  151,  loc.  clt  159,  79  S. 
W.  941.  A  verdict  must  have  substantial 
support  Blanton  v.  Dold,  109  Mo.  64,  loc 
clt  69,  18  a  W.  1149.  Furthermore,  in  this 
case  the  verdict  of  the  Jury  Is  so  entirely 
contrary  to  the  testimony  of  the  witnesses  In 
the  case,  even  those  of  the  plaintiff  himself, 
that  it  tends  strongly  to  the  suspicion  that  it 
disregarded  all  of  the  testimony,  and  that 
the  result  was  brought  about  not  by  a  con- 
sideration of  the  law  and  of  the  evidence^ 
but  from  prejudice,  passion,  or  some  occult 
reason  not  appearing  In  the  record.  We  say 
this.  In  no  manner  denying  the  undoubted 
right  of  a  Jury  to  determine  on  the  credibil- 
ity of  witnesses,  and  the  almost  unlimited 
power  lodged  In  the  trial  court  to  pass  on  the 
weight  of  the  testimony;  but  an  appellate 
court  has  the  power,  as  It  Is  its  duty,  to  in- 
terfere when  It  appears  that  Injustice  baa 
been  done.  Bank  v.  Wood,  124  Mo.  72,  loc. 
cit  77,  27  S.  W.  554,  and  citation  there  made 
of  Iron  Mountain  Bank  v.  Armstrong,  92 
Mo.  265,  loc.  clt  280,  4  S.  W.  720.  While  we 
are  strongly  inclined  to  the  belief  that  this 
Is  a  case  in  which  we  would  be  Justified  In 
so  doing,  we  do  not  place  our  Judgment  here 
on  that  ground,  however,  nor  in  the  exer- 
cise of  that  power,  but  place  It  on  the  prop- 
osition that  that  verdict  is  unsupported  by 
any  substantial  evidence  In  the  case,  and  Is 
unwarranted  under  the  law.  Reaching  the 
conclusion  we  have,  it  is  unnecessary  to  re- 
view, examine,  or  criticise  rulings  made  dur- 
ing the  progress  of  the  trial,  or  the  action  of 
the  learned  trial  Judge  in  giving  or  refusing 
instructions  other  than  that  for  a  verdict 
for  defendant  on  the  evidence. 

The  Judgment  of  the  circuit  court  of  Scott 
county  is  reversed.    All  concur. 


STATE  V.  ST.   CliAIR. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
23,  1909.) 

1.  Criminai,  Law  (5  1144*)— Appeal— Review 
—Presumptions— QuAtmcATiON  op  Judgk. 

The  special  judge  who  heard  a  criminal 
case  will  be  presumed,  on  appeal,  to  have  duly 
qualified.  In  the  absence  of  a  contrary  showing 
in  the  record. 

[Ed.    Note.— For   other   cases,    see   Criminal 
lAw,  Cent.  Dig.  {  3020;  Dec.  Dig.  5  1144.*] 

2.  Trade-Mabes  and  Tkadb-Naiies  (i  51*) — 
Umow  Labels— Unlawful  Use— Evioerck 

— SUFFICIENCT. 

Evidence  held  to  sustain  a  conviction  of 
unlawfully  using  a  trade  union  label,  in  viola- 


•For  other  caM*  lee  lame  topic  and  ■•ctlon  NUMBER  In  Dae.  ft  Am.  Dlgi.  1907  to  data,  *  Reporter  Indezea 
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tion  of  Rer.  St.  1899,  {  10,367  (Ann.  St.  1906, 
p.  4683). 

[Ed.  Note.— For  other  cases,  see  Trade-MaAs 
and  Trade-Names,  Dec.  Dig.  {  51.*] 

Appeal  from  St  Louis  Conrt  of  Criminal 
Correction. 

Albert  St  Clair  was  convicted  of  unlaw- 
fully using  a  union  label,  and  he  appeals. 
Affirmed. 

F.  W.  Imslepln,  for  appellant  E.  P.  John- 
son, Frank  Byan,  and  Phillips  W.  Moss,  for 
the  State. 

GOODE,  J.  This  defendant  was  convicted 
under  section  10,367  of  the  Revised  Statutes 
of  1899  (Ann.  St  1906,  p.  4683),  on  an  Infor- 
mation charging  him  with  having  in  bis  pos- 
session and  using  a  certain  trade-mark,  label, 
or  device  of  the  International  Typographical 
Dnion  of  North  America,  designed  for  and 
Intended  to  be  used  by  the  Allied  Printing 
Trades  Council  of  Missouri,  and  the  Modern 
View  Printing  Company ;  that  defendant  had 
this  label  or  device  in  his  possession  with 
the  intention  to  defraud  said  Typographical 
Union,  the  Allied  Trades  Council  of  Missouri, 
the  Modern  View  Printing  Company,  and 
divers  other  jpersons,  and  defendant  fraudu- 
lently and  wrongfully  used  said  device  or 
trade-mark  by  selling  and  delivering  to  one 
Howard  E.  Lindsay  3,000  advertising  cards 
stamped  with  said  device,  with  the  intention 
of  passing  off  said  cards  so  impressed  with 
said  label  by  defendant  as  the  genuine  and 
original  cards  printed  by  an  association  of 
union  working  men  to  wbom  the  label  and 
stamp  t>elonged.  The  regular  Judge  of  the 
St  Louis  court  of  criminal  correction  having 
been  disqualified  by  the  affidavit  of  defend- 
ant the  record  says,  the  honorable  H.  C. 
Dyer,  a  duly  licensed  attorney  and  member 
of  the  bar,  was  duly  elected  to  try  said  cause. 
The  case  was  continued  to  March  2,  1906, 
when  tlie  trial  occurred  before  the  court  with- 
out a  Jury,  and  resulted  in. a  verdict  and 
^dgment  against  defendant  on  the  second 
count  of  the'  indictment  and  the  imposition  of 
a  fine  of  $100.     Defendant  appealed. 

There  was  registered  in  the  office  of  the 
Secretary  of  State  a  certain  trade-mark  or 
device  of  the  International  Typographical 
Union  of  North  America,  a  union  of  working 
men  engaged  In  the  art  of  printing  and  allied 
arts.  The  registered  device  was  intended  to 
be  used  by  the  members  of  said  union  to  dis- 
tinguish any  goods,  wares,  and  merchandise 
manufactured  or  prepared  by  any  member 
or  members  of  the  union  who  complied  with 
certain  rules  of  the  organization  and  entered 
into  a  contract  with  the  union  through  the 
Allied  Printing  Trades  Council  in  the  par- 
ticular city  where  the  label  was  to  be  used — 
In  the  present  case  the  Allied  Trades  Council 
of  the  City  of  St  Louis.  Defendant  who 
is  not  a  member  of  the  union,  conducted  a 
printing  establishment  in  said  city,   as  the 


evidence  tends  to  show,  and  in  1905  there 
were  turned  out  from  said  establishment 
3,000  cardboards  announcing  the  candidacy 
of  Howard  E.  Lindsay  for  the  office  of  house 
of  delegates  for  the  Twenty-Second  ward  on 
the  ticket  of  the  Socialist  party.  On  these 
cards  the  union  label  of  the  International 
Typographical  Union  of  North  America  ap- 
peared, thereby  indicating  they  had  been 
printed  by  union  workmen ;  whereas,  in 
truth,  union  workmen  were  not  employed 
in  said  printing  establishment  and  the  estab- 
lishment had  no  right  to  use  the  label.  The 
particular  label  stamped  on  those  cards  bore 
the  number  "85,"  which  indicated  the  print- 
ing office  to  which  the  label  belonged,  to  wit, 
the  Modem  View  Printing  Company,  wblcb 
employed  union  workmen.  Lindsay  testified: 
He  ordered  the  cards  from  defendant  per- 
sonally and  paid  him  for  them.  That  de- 
fendant had  worked  for  him  for  six  years. 
The  union  label  was  on  all  work  turned  out 
by  defendant,  and  Lindsay  supposed  he  op- 
erated a  union  shop.  That  when  he  got  the 
cards  they  had  the  union  label  numbered  85 
on  them.  An  employ^  in  the  shop  said  he 
was  working  for  St  Clair  at  the  time  and 
printed  the  cards  under  the  latter's  direction, 
that  he  ran  the  cards  through  the  press,  and 
the  union  label  was  among  the  type,  and  the 
number  of  it  was  stamped  on  the  cards  when 
they  were  printed.  It  was  admitted  defend- 
ant never  had  made  application  for  the  use  of 
the  label  of  the  Typographical  Union  of 
North  America,  or  any  other  subordinate  or- 
der. He  testified  he  never  owned  or  had  pos- 
session of  It  He  further  testified  he  had  no 
interest  in  the  shop  where  said  cards  were 
printed  at  that  time,  but  as  to  this  the  evi- 
dence would  support  a  contrary  conclusion. 
Defendant  testified:  He  set  up  the  type  for 
the  other  printed  matter  on  the  card,  except 
the  label ;  that  It  was  afterwards  changed  by 
an  employs  in  the  office,  so  as  to  leave  room 
for  the  union  label  to  be  printed,  but  de- 
fendant did  not  order  this  and  did  not  know 
it  had  been  done ;  that  the  label  was  not  used 
In  his  office,  and  the  cards  were  not  printed 
with  it  Suffice  to  say  on  this  question,  the 
testimony  of  defendant.  If  believed,  proved  he 
was  no  party  to  the  use  of  the  label,  did  not 
know  it  was  in  his  office,  and  did  not  have 
possession  of  it;  but  there  was  also  evidence 
the  other  way. 

A  point  is  raised  against  the  competency 
of  the  special  Judge  to  sit  in  the  case,  be- 
cause he  did  not  qualify  by  taking  the  oath 
of  office.  As  to  this  the  record  says  nothing, 
and  as  no  point  was  made  about  It  below,  the 
presumption  that  be  duly  qualified  should  be 
Indulged.  Green  v.  Walker,  99  Mo.  68,  12 
S.  W.  353. 

The  brief  for  defendant  complains  of  a  sup- 
posed declaration  of  law  given  by  the  court, 
but  we  find  no  declaration  in  the  record. 

The  law  of  this  case  is  settled  by  that  of 
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State  V.  Bishop,  128  Mo.  373,  31  S.  W.  9,  29 
L.  R.  A,  200,  49  Am.  St.  Rep.  589.  The  Infor- 
mation and  trial  conformed  to  the  statutes  as 
-construed  In  said  decision,  and  there  was 
abundant  evidence  tending  to  prove  a  corrupt 
use  of  the  union  label  by  defendant  in  order 
to  cause  the  work  he  was  doing  for  Lindsay 
to  appear  to  have  been  done  by  union  work- 
men. 

The  Judgment  will  be  affirmed.    All  con- 
«ur. 


BICK  T.  TATBS  et  al. 

<St.  Louis  Court  of  Apppnls.    Missouri.    March 
23.  1909.) 

1.  Biixs  AWD  Notes   (5  47.5*)  —  Actions  — 

PLEADIWO— XjNVEBiriED    PLEA    OF    NON    EST 

Factum. 

In  an  action  on  a  note,  an  unverified  plea 
of  non  est  factum  admits  the  execution  of  the 
note  as  alleged  in  the  petition. 

[Ed.  Note.— For  other  cases,  nee  Bills  and 
Notes,  Cent  Dig.  {  1516 ;   Dec.  Dig.  {  475.*] 

Z  BiLU  AND  Notes  (f  80*)— ExEcnxroN— Im- 
plied Obligation— "Fob  Value  Receiv- 
ed." 

The"  execution  of  a  note  "for  value  receiv- 
ed" implies  an  obligation  to  pay. 

\EA.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f  60;   Dec.  Dig.  {  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7281.] 

8.  Bills  and  Notes  (i  462*)  —  Actions  — 
Pleading — Expbess  Pbomise  to  Pay— Ne- 
ces.sitt  fob  Avebuent. 

Under  the  Code,  it  is  not  necessary  in  an 

action  on  a  note  to  aver  an  express  promise  of 

defendant  to  pay. 
[Ed.   Note.— For  other  cases,   see  Bills  and 

Notes,  Cent  Dig.  1  1455;   Dec  Dig.  i  4G2.*1 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; David  H.  Eby,  Judge. 

Action  by  J.  J.  Blck  against  J.  T.  Yates 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed  and  remanded. 

The  petition  In  this  case  is  as  follows: 
"Plaintiff  for  cause  of  action  against  de- 
fendant states  that  the  defendants  made,  ex- 
ecuted, signed,  and  delivered,  for  value  re- 
ceived, their  promissory  negotiable  note,  dat- 
ed December  28,  1898,  for  one  hundred  and 
twenty-eight  and  fifty  one-hundredths  dollars 
($128.50),  due  In  twelve  (12)  months  from 
the  date  thereof  with  eight  per  cent,  interest, 
due  and  payable  annually,  and,  if  not  so  paid, 
to  become  as  principal  and  bear  the  same  rate 
of  Interest  which  said  note  bears  in  addition 
thereto  the  following  clause :  'If  this  note  is 
not  paid  when  due,  we  agree  to  pay  all  rea- 
sonable costs  of  collection,  Including  attor- 
neys' fees  and  also  consent  that  judgment 
may  be  entered  for  these  amounts.'"  This 
petition  Is  signed  by  the  plaintiff  himself, 
and  concludes  with  the  averment  that  he  is 
the  owner  of  the  note,  and  he  demands  Judg- 
ment on  it  for  $200,  the  amount  unpaid,  and 
for  8  per  cent.  Interest,  to  be  compounded  an- 


nually and  for  costs.  The  note  referred  to 
was  attached  to  the  petition,  but,  as  has  been 
often  decided  by  our  court,  attaching  an  ex- 
hibit to  a  petition  or  even  referring  to  It  does 
not  make  It  a  part  of  the  petition.  One  of 
the  three  defendants  made  default.  The  oth- 
er two  filed  answers  denying  the  execution  of 
the  note  and  denying  the  assignments  and 
transfers,  and  deny  that  they  are  indebted  to 
plaintiff;  the  answers,  however,  not  being 
sworn  to.  On  the  cause  being  called  for  trial, 
plaintiff  having  been  sworn  as  a  witness  In 
his  own  behalf,  counsel  for  defendants  ob- 
jected to  the  introduction  of  any  evidence  in 
the  case  for  the  reason  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  In  that  it  is  not  alleged  that  by  the 
execution  of  the  note  the  defendants  prom- 
ised to  pay  any  one  anything.  The  objection 
was  sustained,  and  plaintiff,  duly  excepting 
and  refusing  to  plead  further,  filed  a  motion 
for  new  trial  which  was  also  overruled,  and, 
plaintiff  excepting  to  this  action,  the  case  is 
now  here  on  bis  appeal. 

J.  J.  Blck  (Peter  T.  Barrett  and  Abe  Low- 
enhaupt,  of  counsel),  for  appellant.  J.  P. 
Boyd,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  We  are  unable  to  concur  with  the 
conclusion  of  the  learned  trial  judge,  that  by 
the  omission  of  the  averment  "that  by  their 
note  the  defendants  promised  to  pay,"  the 
petition  failed  to  state  a  cause  of  action. 
By  failure  to  verify  their  plea  of  non  est 
factum  the  execution  of  the  note  was  admit- 
ted. The  execution  of  the  note,  "for  value 
received,"  as  set  out  In  the  petition,  Implied 
an  obligation  to  pay.  Our  appellate  courts 
have  specifically  decided  that,  however  it  may 
have  been  under  the  rules  of  common-law 
pleadings,  under  onr  system  of  CTode  pleading, 
the  action  being  on  a  note,  it  is  not  neces- 
sary to  aver  an  express  promise  on  the  part 
of  the  defendant  to  pay.  Kansas  City  Na- 
tional Bank  v.  Landls  et  al.,  34  Mo.  App.  433, 
and  authorities  there  cited.  See,  also,  Ham- 
mett  et  al.  v.  Trueworthy,  61  Mo.  App.  281, 
loc.  dt.  284. 

As  the  case  will  have  to  be  retried,  we 
suggest  that  all  possible  auestlon  can  be 
avoided  by  amending  the  petition  to  conform 
to  the  note  Itself,  which,  as  we  have  seen, 
begins  thus :  "Twelve  months  after  date,  for 
value  received,  we  promise  to  pay,"  etc.  It 
is  so  obvious  to  us  that  the  plaintiff  bad  it 
within  his  power  to  meet  the  objection  of 
the  court  by  a  very  slight  concession  to  the 
views  of  the  court,  involving  no  sacrifice  of 
any  substantial  right,  that  if  we  could  do  so 
consistently  with  the  law,  and  not  thereby 
make  a  bad  precedent,  we  would  affirm  this 
case  for  the  obstinacy  of  the  plaintiff.  Cases 
are  not  to  be  managed  in  any  such  manner  by 
parties  or  counsel.  It  is  due  the  counsel 
whose  names  appear  on  the  brief  here  filed 
along  with  plaintiff  himself  to  say  that  those 
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gentlemen  do  not  appear  to  have  been  asso- 
ciated with  plaintiff  in  tlie  management  of 
tlie  case  In  the  trial  court 

Tlie  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  proceed- 
ings in  accordance  with  this  opinion.  All 
■concur. 


In  re  O'SULLIVAN. 

<St.  Lonis  Court  of  Appeals.    Missouri.    March 
23,  1909.) 

1.  Aliens  (f  69*)— Recobd— NAruRAXizATiow 
—Correction. 

Where  a  Daturalization  record  of  the  Court 
-of  Appeals  purported  to  record  the  naturaliza- 
tion of  "Mike  O'Sullivan"  on  a  specified  date, 
an  alleged  certified  copy  of  the  record  under  the 
seal  of  the  court  and  signed  by  its  clerk  show- 
ing the  naturalization  of  "Miles  O'Sullivan"  on 
that  date  was  inadmissible  to  correct  the  record 
as  to  the  name ;  there  beinf;  no  record  or  court 
entry  to  sustain  the  certificate. 

[Bd.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  S  149;    Dec.  Dig.  {  69.*] 

2.  Aliens  fj  69*)— Record— Natubalization 
Record— CoHBECTioN. 

The  naturalization  record  of  an  alien  was 
not  subject  to  correction  as  to  the  name  of  the 
alien  which  was  claimed  to  be  erroneous,  in  the 
absence  of  any  entry  or  memorandum  among  the 
files  of  the  court  or  in  the  office  of  the  clerk  es- 
tablishing the  alleged  error. 

[Ekl.  Note.— For  other  cases,  see  Aliens,  Dec. 
Dig.  t  69.*] 

3.  Judgment  (|  70*)  —  Natubalizatiow  De- 
cree— Correction. 

A  i>roceeding  for  the  naturalization  of  an 
alien  being  generally  regarded  as  a  proceeding 
in  rem,  when  granted  has  the  effect  of  a  judg- 
ment for  all  purposes,  and  cannot  be  corrected 
at  a  subsequent  term,  nor  attacked,  except  in 
the  manner  and  for  the  causes  for  which  judg- 
ments of  a  court  of  record  may  be  assailed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f  151;    Dec.  Dig.  g  70.*] 

Application  by  Miles  O'Sullivan  for  the 
correction  of  the  record  of  the  8t  Louis 
Court  of  Appeals  alleged  to  relate  to  peti- 
tioner's naturalization  as  a  citizen.  Appli- 
cation denied. 

Dyer  &  Davis,  for  applicant 

RErrXOLDS,  P.  J.  This  is  an  application 
by  Miles  O'Sullivan  for  a  correction  of  the 
record  of  this  court  made  on  the  6th  of  Oc- 
tober, 1902.  It  is  stated  in  the  application: 
That  Miles  O'Sullivan  appeared  before  the 
Judges  of  this  court  at  a  regular  session 
thereof,  with  two  competent  witnesses,  citi- 
zens of  the  United  States,  who  had  known 
that  the  said  Miles  O'Sullivan  arrived  in  the 
I'nlted  States  before  be  bad  attained  the  age 
of  18  years,  and  that  for  the  last  two  years 
prior  to  the  said  6th  of  October,  1902,  it  had 
been  bona  fide  his  intention  to  become  a 
citizen  of  the  United  States,  where  he  had 
resided  at  least  five  years  prior  to  the  6th  of 
October,  1902,  and  in  the  state  of  Missouri 
flt  least  one  year  immediately  preceding  the 
paid  October  9,  1902,  during  all  of  which  time 


he  had  conducted  himself  as  a  man  of  good 
moral  character  attached  to  the  principles  of 
the  Constitution  of  the  United  States.  That 
Miles  O'Sullivan  and  his  said  witnesses  were 
duly  sworn  before  the  court  and,  the  court 
being  satisfied  that  said  Miles  O'Sullivan  had 
taken  the  preparatory  steps  required  by  the 
laws  of  the  United  States  concerning  the 
naturalization  of  foreigners,  that  he  had  de- 
clared in  open  court  upon  oath  that  he  would 
support  the  Constitution  of  the  United  States 
and  entirely  renounce  all  allegiance  to  any 
foreign  power,  etc.,  particularly  the  King  of 
England  (Great  Britain),  of  whom  he  was  at 
that  time  a  subject  this  court  bad  admitted 
bim  to  be  a  citizen  of  the  United  States,  and 
ordered  that  the  records  of  this  court  show 
that  be  was  on  the  6th  of  October,  1902,  duly 
admitted  as  a  citizen  of  the  United  States. 
It  is  then  averred  that  the  clerk  of  this  court 
issued  to  Miles  O'Sullivan  what  purported  to 
be  a  certified  copy  of  the  record  of  the  St 
Louis  Court  of  Appeals  naturalizing  said 
Miles  O'Sullivan  on  that  date;  that  be.  Miles 
O'Sullivan,  liad  recently  discovered  that  this 
certificate  of  citizenship  or  naturalization  is 
not  a  correct  copy  of  the  record  of  this  court 
as  spread  on  its  records,  but  that  the  record 
of  this  court  shows  that  one  "Mike  O'Sulli- 
van" was  naturalized  on  that  date,  whereas 
in  truth  and  In  fact,  as  he  avers,  that  record 
should  show  that  he.  Miles  O'Snllivaa,  was 
duly  naturalized  upon  that  date.  He  there- 
fore prays  this  court  to  correct  the  fcourt  rec- 
ord to  read  accordingly,  so  as  to  show  that 
it  was  Miles  O'Sullivan  who  was  naturalized 
and  admitted  to  citizenship  on  tbat  date  by 
this  court  Accompanying  the  application  is 
what  purports  to  be  a  certified  copy,  under 
the  seal  of  this  court  and  signed  by  its  clerk, 
of  the  certificate  showing  the  naturalization 
of  Miles  O'Sullivan  on  that  date;  that  is  to 
say,  we  are  asked  to  correct  the  record  by 
this  certificate. 

This  cannot  be  done.  This  certificate  is 
not  sustained  by  any  record  or  entry  of  the 
court,  and  is  therefore  a  nullity,  and  cannot 
be  used  to  correct  the  record.  Nor  is  there 
entry  or  memoranda  among  the  files  of  the 
court  or  in  the  office  of  the  clerk  by  which 
the  record  can  be  corrected,  and,  these  lack- 
ing, we  are  without  power  to  correct  the 
record.  We  have  nothing  before  us  from 
which  we  can  make  the  correction  desired. 
Furthermore,  a  decree  granting  naturallza- 
tion  is  like  any  other  Judgment  of  the  court 
While  not  required  to  be  of  any  particular 
form,  when  granted,  an  order  admitting  to 
citizenship  has  all  the  effect  of  a  judgment. 
The  proceeding  Is  generally  regarded  as  a 
proceeding  In  rem.  When  granted,  the  order 
or  Judgment  granting  it  cannot  be  corrected 
at  a  subsequent  term  to  tbat  at  which  It  was 
rendered,  nor  attacked  except  In  the  man- 
ner and  for  the  causes  for  which  Judgments 
of  a  court  of  record  can  be  assailed.     If  at- 
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tacked  In  a  proper  proceeding.  It  might  for 
cause  be  annulled,  set  aside,  or  parties  en- 
joined from  claiming  under  It.  But  we  tmow 
of  no  case  in  which,  following  a  vacation  of 
Judgment,  a  new  one  has  ever  been  entered 
In  lieu  thereof. 
Motion  denied.    All  concur. 


RIFE  T.  RErNOLDS. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
23,  1909.) 

1.  Appeal  awd  Ebbob  (f  718*)  —  Recobd  — 
Mattebs  Not  Appabent  of  Recobd — ^Mat- 
teb8  lupboperlt  included. 

A  motion  for  new  trial  overruied  must  be 
shown  in  the  printed  abstract  of  the  record 
proper  filed  in  the  appellate  court  as  required 
by  Rev.  St.  1809,  {  813  (Ann.  St.  1906,  p.  783), 
and  the  omission  of  this  matter  from  the  ab- 
stract cannot  be  supplied  by  recitals  in  the  bill 
of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  2957;   Dec.  Dig.  j  713.*] 

2.  Appeal  awd  Ebbob  (S  635*)— Recobd— De- 
fects—Effect  OP  Omissions. 

Where  the  printed  abstract  of  the  record 
proper  filed  in  the  appellate  court  fails  to  show 
a  motion  for  new  trial,  tlie  merits  cannot  l>e 
examined,  and  the  judgment  will  be  affirmed  if 
the  record  proper  is  sufficient  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2781 ;  Dec.  Dig.  §  635.*] 

8.  Landlobd  and  Tenant  (S  166*)— Pbeuises 
— INJUBIES  TO  Tenant's  Pbopbbtt— Pail- 
ube  to  Repaib. 

A  landlord,  who  has  covenanted  to  lieep  the 

demised  premises  in  repair,  is  liable  for  injuries 

to  the  tenant's  property  caused  by  breach  of  the 

covenant. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 

Tenant,  Cent.  Dig.  i  649 ;  Dec.  Dig.  §  166.*] 

Appeal  from  Circuit  CJourt,  Butler  County; 

3.  C.  Sbeppard,  Judge. 

Action  by  Mary  M.  Rife  against  Jesse 
Reynolds.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

L.  R.  Thomason,  for  appellant  D.  W. 
Hiii  and  Thos.  F.  Lane,  for  respondent 

XORTONI,  J.  In  this  case  plaintiff  re- 
covered in  the  circuit  court  <ind  defendant 
prosecutes  the  appeal.  The  appeal  Is  on  the 
short  form  provided  for  by  section  813,  Rev. 
St  1899  (Ann.  St  1906,  p.  783).  The  original 
transcript  exemplifies  only  the  judgment  and 
order  granting  the  appeal.  Defendant's 
printed  abstract  of  the  record  contains  only 
the  petition,  answer,  and  reply.  Then  fol- 
lows the  bill  of  exceptions  printed  in  full. 
It  does  not  appear  at  any  place  in  the  print- 
ed abstract  that  a  motion  for  new  trial  was 
filed  or  overruled.  These  matters  should 
appear  In  the  abstract  of  the  record.  Our 
statute  requires  the  filing  and  overruling  of 
the  motion  for  new  trial  to  be  entered  of 
record.  The  facts  that  such  motion  was 
filed,  and  that  It  was  afterwards  overruled. 


are  therefore  essentially  matters  of  record, 
and  they  should  be  shown  in  the  abstract 
of  the  record.  It  is  true  the  bill  of  excep- 
tions recites  that  such  motion  was  filed  and 
overruled.  That  Is  insufficient  however,  as 
the  bill  of  exceptions  is  not  the  proper  re- 
pository thereof.  It  has  been  decided  many 
times  by  the  Supreme  and  appellate  courts 
of  this  state  that  unless  it  appears  from  the 
abstract  of  the  record  proper  the  motion  for 
new  trial  was  filed  and  overruled,  the  ai>- 
pellate  court  is  not  permitted  to  review  any 
matter  touching  the  merits  of  the  case.  A 
few  of  the  more  recent  cases  are  as  follows: 
HUl  T.  Butler  County,  195  Mo.  511,  M  S.  W. 
518;  Starli  v.  Zehnder,  204  Mo.  442,  102  S. 
W.  992;  Harding  v.  Bedoll,  202  Mo.  625,  100 
S.  W.  638;  Crossland  v.  Admire,  149  Mo. 
650,  51  S.  W.  463;  Hill  v.  Combs,  92  Mo. 
App.  242;  Bradbury  v.  Kerns,  115  Mo.  App. 
99,  91  S.  W.  437;  Greenwood  v.  Parlin  et  al., 
98  Mo.  App.  407,  72  S.  W.  138;  Tumey  v. 
Ewins,  97  Mo.  App.  620,  71  S.  W.  643. 

Where  it  fails  to  appear  in  the  record 
proper  that  the  trial  court  was  invited  to 
review  its  rulings  on  the  merits  of  the 
cause,  by  motion  for  new  trial,  the  only 
question  open  for  consideration  on  appeal  is 
the  sufficiency  of  the  record  t)roper  to  sup- 
port the  Judgment.  We  have  examined  the 
record,  and  find  that  the  petition  sets  forth 
a  cause  of  action  in  damages  for  the  de- 
fendant's breach  of  a  contractual  duty  to 
repair  certain  premises  plaintiff  had  leased 
from  him  for  a  hotel.  It  Is  averred  that 
because  of  a  defective  roof  which  the  de- 
fendant had  agreed  and  covenanted  to  re- 
pair, her  household  furnishings  were  greatly 
damaged  by  water,  etc.  Although  It  may 
be  true  as  a  general  proposition  that  a  land- 
lord is  not  bound  to  keep  leased  premises  in 
repair,  and  that  he  Is  not  responsible  bi 
damages  for  injury  to  the  property  of  his 
tenant  resulting  from  a  failure  to  repair,  it 
is  certainly  true  that  where  he  has,  in  leas- 
ing the  premises,  assumed  the  obligation  to 
repair  the  roof  of  the  building  by  contract- 
ing to  do  so,  as  charged  In  the  petition  in 
this  case,  and  fails  to  keep  his  agreement 
entailing  damages  upon  the  tenant  thereby, 
the  law  will  require  him  to  respond.  Ward 
v.  Pagln,  101  Mo.  669,  14  S.  W.  738;  10  L. 
R.  A.  147,  20  Am.  St  Rep.  650. 

We  find  the  petition  states  a  cause  of  ac- 
tion, and  the  record  proper  is  sufficient  to 
support  the  Judgment  given  thereon.    . 

In  view  of  the  fact  that  plaintiff's  counsel 
insists  upon  the  advantage  afforded  by  the 
defects  appearing  in  the  abstract  of  the  rec- 
ord, the  Judgment  will  be  affirmed,  without 
examining  the  merits  of  the  cause. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  GOODS,  J.,  con- 
cur. 
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STATE  ex  rel.  RIFE  v.  REYNOLDS  et  al. 

(St  Louis  Court  of  Appeats.    Missouri.    March 

23.  1909.) 

L  Attachment  (j  349*)  —  Liabiltties  on 
Bond — Acttons— Pleading. 

A  petition,  in  an  action  for  breach  of  an 
attachment  bond,  conditioned  for  the  payment 
of  damages  as  provided  by  Rev.  St.  1899,  §  372 


(Ann.  St.  1906,  p.  482),  which  fails  to  aver  the 

nonpayment  of  the 

demurrer. 


'  damages  sustained,  is  l>ad  on 


[EM.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  S  349.*] 

2.  Pleading  ((  34*)  —  Defects  and  Objec- 
tions—Constbuction. 

The  sufficiency  of  a  petition,  challenged  by 
oral  objection  at  the  trial  on  the  ground  that  it 
fails  to  state  a  cause  of  action,  is  determined  by 
the  rules  which  obtain  as  to  such  a  question 
after  verdict  and  Judgment,  and,  although  gen- 
eral averments  are  omitted,  all  matters  will  be 
allowed  In  aid  of  the  petition  as  intended  by  the 
pleader,  which  may  be  implied  by  reasonable 
construction  of  the  pleadings. 

[BM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  66-75 ;   Dec.  Dig.  i  34.*] 

3.  Pleading  (S  433*)  —  Defects  and  Objec- 
tions—Aides  BT  Vebdict— Defects  in  Pe- 
tition. 

Where  there  is  no  demurrer  to  a  petition 
in  a  suit  on  an  attachment  hoad  for  plaintiff's 
failure  to  aver  nonpayment  of  damages  sustain- 
ed, but  the  sufficiency  of  the  pleading  is  chal- 
lenged by  objection  at  the  trial  on  the  ground 
that  it  fails  to  state  a  cause  of  action,  the  omis- 
sion of  the  averment  is  cured  by  the  verdict  un- 
der the  statute  of  jeofails  (Rev.  St.  1S99,  9  672 
[Ann.  St.  1906,  p.  686]),  commanding  that  no 
judgment  shall  be  reversed  for  the  omission  of 
an  averment  for  which  a  demurrer  could  have 
been  maintained,  or  without  proof  of  which  the 
verdict  could  not  have  been  given. 

[Ed.  Note.- For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  1460,  1461 ;   Dec.  Dig.  i  433.*] 

4.  Attachment  (f  353*)  —  Liabilities  on 
Bonds— Judgment. 

The  Judgment  in  an  action  on  an  attach- 
ment bond  should  be  for  the  penalty  of  the  bond 
to  be  satisfied  by  the  payment  of  the  damages 
assessed,  with  interest  thereon  from  the  date  of 
the  judgment  and  costs. 

[E>d.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  §  333.*] 

3.  Appeal  and  Ebbob  (§  1170*)— Detebmina- 
Tios  OF  Cause— Revebsal— Technical  De- 
fects. 

A  judgment  for  the  amount  of  damages 
assessed  in  an  action  on  an  attachment  bond, 
instead  of  a  judgment  by  the  penalty  of  the 
bond,  to  be  satisfied  by  the  payment  of  the  dam- 
ages assessed,  is  irregular;  but  the  irregularity 
can  be  corrpcted  by  the  appellate  court  under 
Rev.  St.  1899,  IS  865,  866  (Ann.  St  1906.  pp. 
812,  815),  commanding  that  a  judgment  shall 
not  be  reversed  except  for  error  materially  af- 
fecting the  merits,  and  authorizing  the  judgment 
to  be  given  on  appeal  as  it  should  have  been 
in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  4540,  4»41;  Dec.  Dig.  8 
1170.*] 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sheppard,  Judge. 

Action  by  the  State,  on  the  relation  of 
Mary  M.  Rife,  against  Jesse  Reynolds  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Modified  and  affirmed. 


L.  R.  Tbomason,  for  appellants.  Thos.  F. 
Lane,  N.  C.  Whaley,  and  Di  W.  Hill,  for  re- 
spondent 

NORTONI,  J.  This  is  a  suit  on  an  attach- 
ment bond.  Plaintiff  recovered,  and  the  de- 
fendant appeals. 

During  the  progress  of  the  trial,  the  suit 
was  dismissed  as  to  the  surety  and  the  cause 
proceeded  to  judgment  against  the  defendant, 
who  is  the  prlucipal  obligor  in  the  bond.  It 
appears  the  defendant  instituted  an  attach- 
ment suit  in  which  the  present  plaintiff  was 
made  defendant,  and  the  attachment  writ 
was  levied  upon  a  considerable  amount  of 
property  owned  by  her.  Plaintiff  employed 
counsel  and  defended  the  attachment  in  the 
circuit  court.  In  which  action  she  prevailed, 
and  Judgment  was  given  therein  in  her  fa- 
vor. She  paid  ber  counsel  about  $300  attor- 
ney's fees  In  defending  the  attachment  suit 
Having  defeated  the  attachment  suit,  plain- 
tiff instituted  this  action  on  the  bond  given 
by  defendant,  who  was  plaintiff  in  the  at- 
tachment, to  recover  the  amount  expended  by 
her  in  defending  the  attachment  The  at- 
tachment bond  is  in  the  penal  sum  of  $300. 
In  conformity  with  section  372,  Rev.  St  1899 
(Ann.  St  1906,  p.  482),  it  Is  conditioned, 
among  other  things,  that  the  plaintiff  sliall 
prosecute  his  action  without  delay  and  with 
effect,  and  pay  all  damages  and  costs  that 
may  accrue  to  any  defendant  by  reason  of 
the  attachment,  or  any  process  or  proceeding 
In  the  suit,  or  by  any  Judgment  or  process 
thereon.  Although  a  portion  of  the  evidence 
seems  to  be  preserved  and  before  us  in  the 
bill  of  exceptions,  all  of  the  arguments  ad- 
vanced for  a  reversal  of  the  judgment  per- 
tain to  matters  appearing  on  the  face  of  the 
record  proper. 

The  evidence  is  ample  to  support  the  Judg- 
ment. The  first  and  principal  argument  ad- 
vanced for  a  reversal  is  leveled  against  the 
sufficiency  of  the  petition.  It  is  said  it  fails 
to  states  cause  of  action  for  the  reason  tliat 
it  does  not  pointedly  allege  nonpayment  of 
the  damages  accrued  to  the  plaintiff  herein. 
The  petition  recites  the  facts  pertaining  to 
the  institution  of  the  attachment  suit  by  the 
present  defendant  in  which  the  present  plain- 
tiff was  made  defendant,  and  recites  the  ex- 
ecution of  the  bond  in  suit,  in  aid  of  the  at- 
tachment therein  sued  out  The  obligation 
and  statutory  conditions  of  the  bond  are 
then  copied  in  the  petition  in  bsec  verba,  and 
it  is  alleged  ttiat  there  have  been  several 
breaches  of  said  bond,  in  that  the  plaintiff 
failed  to  prosecute  said  attachment  suit  with 
effect;  the  same  having  been  finally  deter- 
mined in  favor  of  the  present  plaintiff  in  the 
circuit  court  It  is  averred  therein  that  the 
defendant  caused  to  be  attached  under  such 
attachment  suit  plaintiff's  separate  person- 
al property  of  the  value  of  $3,500,  and  that 
therefore   it   became   necessary  for   her  to 
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employ  attorneys  and  defend  against  the 
same  In  the  circuit  court  of  Butler  county, 
and  that  to  make  her  defense  thereto  plain- 
tiff was  compelled  to  and  did  pay  her  attor- 
neys $300,  whereby  It  Is  alleged  "plaintiff  has 
been  damaged  in  the  sum  of  $300,"  after 
which  follows  a  prayer  that  a  Judgment  be 
given  plaintiff  and  against  the  defendant  for 
the  i>enalty  of  the  bond,  etc.,  and  that  execu- 
tion issue  to  satisfy  the  same.  It  is  very  true 
there  is  no  formal  allegation  to  be  found  In  I 
the  petition  by  which  the  plaintiff  alleges  j 
nonpayment  of  the  damages  alleged  to  have . 
accrued  to  her  by  virtue  of  the  attachment  | 
proceeding,  and  there  Is  no  doubt,  had  this  | 
question  been  presented  by  demurrer  to  the 
petition,  It  would  have  been  well  taken.  That 
Is  to  say,  the  plaintiff,  in  suing  on  a  breach  of 
the  obligation  of  the  bond  to  pay  such  dam- 
ages as  may  accrue,  ought  to  allege,  of  course, 
their  nonpayment  In  order  to  state  facts  con- 
stituting a  breach  of  this  condition.  Mr. 
Drake,  in  his  valuable  work  on  Attachments, 
in  speaking  of  a  suit  on  an  attachment  bond, 
says :  "A  declaration,  which  falls  to  aver  the 
nonpayment  of  the  damages  sustained,  is  bad 
on  demurrer."  See  Drake  on  Attachments 
(7th  Ed.)  t  168.  See,  also,  Pinney  v.  Hersh- 
fleld,  1  Mont.  367 ;  Ryder  v.  Thomas,  32  Iowa, 
56;  Homer  v.  Harrison,  37  Iowa,  378;  Mi- 
chael V.  Thomas,  27  Ind.  501.  There  are  oth- 
er cases  asserting  the  doctrine  that.  In  suits 
on  attachment  bonds  for  nonpayment  of  dam- 
ages alleged  to  have  accrued,  the  nonpayment 
Is  the  breach  of  the  covenant  proceeded  up- 
on and  must  be  alleged.  It  is  said,  nonpay- 
ment being  the  breach.  It  Is  of  the  substance 
of  the  action,  and  must  be  alleged  In  the 
petition,  or  otherwise  the  allegations  are  fa- 
tally defective  after  verdict  Morgan  v.  Men- 
zies,  CO  Cal.  341;  Church  v.  Campbell,  7 
Wash.  547,  35  Pac.  381 ;  Cunningham  v.  Ja- 
cobs, 120  Ind.  306,  313,  22  N.  E.  335.  With- 
out taking  account  of  the  distinction  which 
obtains  with  respect  to  the  sufficiency  of  aver- 
ment when  challenged  by  demurrer  and  aft- 
er Judgment,  under  the  influence  of  the  stat- 
ute of  Jeofail,  Mr.  Shinn,  in  his  work  on  At- 
tachment, says :  "A  declaration  or  complaint, 
in  an  action  for  a  breach  of  condition  in  an 
attachment  bond,  must  aver  that  the  damages 
sued  for  are  unpaid."  1  Shiun  on  Attach- 
ments, i  187.  In  this  connection,  see,  also, 
Hencke  v.  Johnson,  62  Iowa,  555,  558,  17  N. 
W.  766,  which  almost,  If  not  quite,  extends 
the  doctrine  which  rightfully  obtains  on  de- 
murrer, as  the  rule  for  the  determination  of 
the  sufficiency  of  the  petition  after  judg- 
ment. However  It  may  be  with  the  authori- 
ties last  above  referred  to,  we  are  persuaded 
that  they  are  without  influence  in  this  state 
In  view  of  the  provisions  of  our  statute  of 
Jeofail.  Section  672,  Rev.  St  1899;  section 
672,  Ann.  St  Mo.  1906.  There  was  no  demur- 
rer lodged  against  the  sufficiency  of  the  peti- 
tion. The  matter  was  brought  to  the  at- 
tention of  the  court  by  oral  objection  at  the 
threshold  of  the  trial  to  the  effect  that  the  ', 


petition  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  practice  of 
challenging  the  sufficiency  of  an  averment  Id 
this  manner  does  not  obtain  with  the  same- 
effect  as  a  demurrer.  Indeed,  on  such  objec- 
tion, the  sufficiency  of  the  petition  is  deter- 
mined under  the  rules  which  obtain  after 
verdict  and  Judgment.  State  ex  rel.  v.  De- 
laney,  122  Mo.  App.  239,  99  S.  W.  1;  Hasel- 
tlne  V.  Smith,  154  Mo.  404,  55  S.  W.  633; 
Goldsmith  v.  Candy  Co.,  85  Mo.  App.  593. 
Although  formal  averments  are  omitted  frooL 
the  petition,  after  verdict  and  Judgment,  all 
matters  will  be  allowed  in  aid  thereof  as  In- 
tended by  the  pleader,  which  may  be  Implied 
by  a  reasonable  constrnction  of  the  pleadings. 
Hurst  V.  Ash  Grove,  96  Mo.  168,  9  S.  W.  631  ; 
Grove  v.  Kansas  City,  75  Mo.  672 ;  Lycett  v. 
Wolf,  45  Mo.  App.  489;  Munchow  v.  Mun- 
chow,  96  Mo.  App.  553,  70  S.  W.  386. 

It  is  suggested  the  mere  averment  that  the- 
plaintiff  was  damaged  In  the  sum  of  $300  by- 
reason  of  the  facts  theretofore  allied  i 
petition,  together  with  her  prayer  for  Judg'- 
ment,  does  not  necessarily  imply  nonpayment 
of  the  damages,  and  that  In  truth  nonpay- 
ment may  not  be  Inferred  from  what  ap- 
pears. This  argument  may  be  sound.  We- 
will  not  consider  It  for  the  reason  the  princi- 
pal matter  In  Judgment  falls  within  the  very- 
words  of  our  statute  of  jeofail.  Section  «"•_•. 
By  that  statute  we  are  commanded  that  no- 
Judgment  shall  be  reversed  for  the  want  of 
any  allegation  or  averment  on  account  of 
which  omission  a  demurrer  could  have  been 
maintained,  or  for  omitting  any  allegation  or 
averment  without  proving  which  the  triers 
of  the  issue  ought  not  to  have  given  such  a 
verdict  Now  It  is  certain  to  reverse  this 
Judgment  f<5r  the  defect  mentioned  would 
violate  both  the  letter  and  the  spirit  of  the 
statute  quoted:  First,  for  the  reason  it  Is 
the  omission  of  an  averment  for  which  a  de- 
murrer would  He  in  the  first  place ;  and,  sec- 
ond, it  would  be  a  reversal  for  the  omission 
of  an  averment  of  fact  without  proof  of 
which  the  verdict  could  not  have  been  given 
for  the  plaintiff.  It  Is  clear  the  averment  of 
nonpayment  is  cured  by  the  verdict  So 
reads  the  statute.    Section  672. 

Plaintiff  recovered  a  verdict  for  $200.  The 
judgment  entered  thereon  is  not  precisely  as 
it  should  be,  in  that  instead  of  being  for  the 
penal  sum  of  the  bond,  to  be  satisfied  by  the 
payment  of  $200  and  costs,  It  recites  gen- 
erally that  the  plaintiff  have  and  recover  of 
the  defendant  the  sum  of  $200  with  costs,, 
etc.  It  seems  that  Judgments  have  been  re- 
versed In  this  state  for  such  Irregularities. 
See  State,  to  Use  of  Gates,  v.  Fltzpa  trick,  64- 
Mo.  185 ;  State  ex  rel.  Cochran  v.  Cooper,  79- 
Mo.  464.  Section  8C5,  Rev.  St  1899  (section 
865,  Ann.  St  Mo.  1906),  commands  that  Judg- 
ments shall  not  be  reversed  unless  it  appears 
error  was  committed  against  the  appellant 
materially  affecting  the  merits  of  the  action. 
In  view  of  this  legislative  command,  it  seems 
that  the  Judgment  in  this  case  ought  not  to- 
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be  reversed  and  the  cause  remanded  on  such 
a  technical  pretext,  when  It  is. apparent  that 
the  irregularity  does  not  materially  affect  the 
merits  of  the  case.  Section  866  provides  that 
the  Court  of  Appeals  "shall  examine  the  rec- 
ord and  award  a  new  trial,  reverse  or  affirm 
the  Judgment  or  decision  of  the  circuit  court, 
or  give  such  Judgment  as  such  court  ought  to 
have  given,  as  to  them  shall  seem  agreeable 
to  law."  This  section  clearly  confers  au- 
thority upon  the  appellate  court  to  give  a 
proper  judgment  when  there  is  a  mere  ir- 
regularity, without  reversing  the  case.  In 
view  of  the  statute  above  referred  to  com- 
manding that  a  Judgment  shall  not  be  re- 
versed except  for  error  materially  affecting 
the  merits  of  the  cause,  the  statute  authoriz- 
ing Judgment  to  be  given  here  as  it  should 
have  been  in  the  circuit  court  should  certain- 
ly be  adhered  to  In  every  instance  where  the 
ends  of  substantial  Justice  may  be  attained 
thereby.  The  more  recent  decisions  of  our 
Supreme  Court  have  been  in  conformity  to 
this  view,  and  we  l>elieve  them  to  be  sound 
and  Just.  See  Jackson  v.  Hardin,  83  Mo. 
173 ;  Scott,  Force  Hat  Co.  v.  Bombs,  127  Mo. 
392,  402,  30  S.  W.  183.  In  a  casft  similar  to 
this,  where  the  Judgment  was  Irregular,  as 
in  this  case,  this  court  heretofore  expressed 
the  opinion  that  such  irregularity  could  be 
properly  corrected  here.  State,  to  Use  of 
Heye,  v.  Frank,  22  Mo.  App,  46,  48. 

The  trial  court  should  modify  its  Judg- 
ment by  an  entry  to  the  effect  that  the  plain- 
tiff have  Judgment  for  the  penalty  of  the 
bond,  to  be  satisfied  by  the  payment  of  $200 
and  interest  thereon  from  date  of  Judgment, 
together  with  costs  of  suit,  for  which  execu- 
tion Issue.  Thus  modified,  the  Judgment  will 
be  affirmed. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  GOODS,  J.,  con- 
cur. 


STATE  ex  rel.  GUNN  v.  CORDELL  et  al. 

(St.  Louis  Court  of  Appeals.     Missouri. 
March  23,  1909.) 

Time  (f  !)*)— Local  OPTioM—EixcTiONa— No- 
tice—Sufficiency. 

There  must  be  4  weeks'  or  28  days'  notice 
of  a  local  option  election  to  be  computed  by  ex- 
'  eluding  the  first  day  of  publication  and  includ- 
ing election  day;  and  hence  an  election  held 
January  Slst  was  sufficiently  noticed  by  pub- 
lications on  the  10th,  17th,  24th,  and  31st. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  If  11-32;  Dec.  Dig.  19;*  IntoxicaUng 
Liquors,  Cent.  Dig.  {  41.] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;  W.  N.  Evans,  Judge. 

Mandamus  proceeding  by  the  State,  on  the 
relation  of  John  A.  Gunn,  against  W.  C. 
Cordell  and  others.  From  a  Judgment  for 
respondents,  plaintiff  appeals.    Affirmed. 


R.  S.  Hogan  and  Jas.  B.  Delaney,  for  ap- 
pellant Green  &  Green  and  Livingston  & 
Uvlngston,  for  respondents. 

GOODE,  J.  The  board  of  aldermen  of  the 
city  of  West  Plains  ordered  a  special  local 
option  election  to  be  held  in  said  city  Janu- 
ary 31,  1907.  Pursuant  to  an  order  of  the 
court,  the  notice  of  said  election  was  pub- 
lished in  the  Howell  County  Gazette,  a  week- 
ly newspaper  of  said  city,  in  the  issues  of 
said  paper  January  3d,  lOtb,  17th,  24th,  and 
31st.  The  election  was  duly  held  pursuant 
to  the  notice  and  resulted  in  a  vote  against 
the  sale  of  Intoxicating  liquors  in  said  city, 
and  publication  of  the  result  was  made  as 
required  by  law.  Afterwards  relator  applied 
to  the  county  court  of  Howell  county  for  a 
license  to  keep  a  dramshop  in  the  city  of 
West  Plains,  and  was  refused,  whereupon  be 
Instituted  this  action  for  the  writ  of  manda- 
mus to  compel  the  county  court  to  grant  the 
license,  and  the  members  of  said  court  re- 
turned as  ground  for  their  refusal  of  the  li- 
cense that,  by  virtue  of  said  election  under 
the  local  option  law,  intoxicating  liquors- 
could  not  lawfully  be  sold  In  the  city  of  West 
Plains.  Relator  filed  a  motion  for  Judgment 
on  the  return,  contending  the  publication  of 
the  notice  for  the  election  was  insufficient, 
and  hence  the  election  itself  was  void.  There 
must  be  given  4  weeks'  or  28  days'  notice  of 
an  election  under  the  local  option  law.  State 
▼.  Tucker,  82  Mo.  App.  620 ;  Bean  ▼.  County 
Court,  33  Mo.  App.  635;  State  v.  Kaufman, 
45  Mo.  App.  659;  State  v.  Brown,  130  Mo. 
App.  214,  109  S.  W.  99;  Young  v.  Dovimey, 
150  Mo.  330,  51  8.  W.  751.  Whether  this 
was  done  is  to  be  determined  by  excluding 
the  first  day  of  publication,  and  including  the 
day  of  the  election.  State  v.  Tucker.  Notice 
for  28  days  or  4  full  weeks  was  given  tn  the 
present  case,  according  to  the  method  of 
computation  laid  down  in  the  decisions, 
supra,  and  the  case  of  State  v.  Dobbins,  11(V 
Mo.  App.  29,  92  S.  W.  136,  as  far  as  the  point 
In  Judgment  is  concerned,  is  not  tn  conflict 
with  this  ruling.  There  were  five  publica- 
tions here  In  as  many  weeks,  but  we  have 
excluded  the  day  of  January  3d  from  the 
count.  In  the  Tucker,  Kaufman,  and  Bean 
Cases  the  publications  of  notice  plainly  fell 
short  of  giving  28  days'  notice. 

The  Judgment  is  affirmed.    All  concur. 


AKIN  V.  RICE  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

23,  1900.    Rehearing  Denied  April  6,  1909.) 

1.  Injunction   (J  186*)— Dissolution— Dam- 
ages. 

■  Damages  are  only  allowed  on  dissolation  of 
an  injunction  for  services  rendered  in  securing 
the  dissolution,  but  the  fact  that  it  is  impossible 
to  exactly  separate  the  value  of  services  ren- 
dered in   securing  a  dissolution  from   that   of 
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serricea  rendered  in  examining  the  c&se  on  its 
merits  will  not  preclude  recovery  for  services  in 
connection  with  the  dissolution,  where  the  beet 
estimate  ixMsible  is  made. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  402-404;    Dec.  Dig.  !  180.»] 

2.  Injunction  ({  148*)— Bond— Scope. 

The  bond  required  by  Rev.  St.  1809,  8 
3637  (Ann.  St  1906,  p.  2050),  providing  that 
no  injunction,  unless  on  final  bearing  or  judg- 
ment, shall  issue  except  in  suits  by  the  state 
until  plaintiff  or  some  responsible  person  for 
him  shall  give  bond  to  the  other  party  condi- 
tioned that  plaintiff  will  abide  the  decision  to 
be  made  thereon  and  pay  damages  and  costs  ad- 
judged againat  him  if  the  injunction  shall  be 
dissolved,  covers  an  order  resti'aining  defendants 
from  acts  complained  of  which  was  in  force 
until  it  wa«  disaolved  and  a  further  injunction 
refused  on  hearing  of  a  motion  to  make  it  of 
force  until  final  hearing,  though  the  order  was 
called  a  "temporary  restraining  order"  by  the 
court,  instead  of  a  "temporary  injunction." 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  323;   Dec.  Dig.  |  148»] 

3.  Pbincipai  and  Surety  (J  59*)  —  Stsict 

CONSTBUCTION— As   AOAINST   PBINCIPAL. 

The  rule  that  in  actions  on  bonds  a  strict 
construction  of  the  bond  is  to  be  indulged  in, 
in  favor  of  the  obligors,  is  enforced  only  in 
favor  of  sureties,  and  has  no  application  where 
the  action  was  dismissed  as  to  the  surety  and 
prosecuted  against  the  principal  alone. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f  103 ;   Dec  Dig.  {  5».*J 

Appeal  from  St  Louis  Circuit  Court;  Wal- 
ter B.  Douglas,  Judge. 

Bill  by  Thomas  Akin  against  Joseph  P. 
Rice  and  others  for  an  injunction.  The  bill 
was  dismissed  by  plaintiff,  and  defendants 
moved  for  an  assessment  of  damages  sus- 
tained by  tbem  In  securing  dissolution  of  a 
temporary  injunction,  etc.  There  was  a 
Judgment  for  damages,  and  plaintiff  appeals. 
Affirmed. 

The  case  out  of  which  the  present  con- 
troversy grows  was  an  action  commenced 
May  5, 1903,  by  the  filing  in  the  circuit  court 
of  a  petition  against  Jos.  P.  Rice  et  al.,  as 
the  board  of  railroad  and  warehouse  com- 
missioners of  this  state,  and  the  Merchants' 
Exchange  of  St  Louis.  The  Merchants'  Ex- 
change is  a  corporation  organized,  not  for 
pecuniary  profit,  but  for  the  purpose  of  facil- 
itating in  every  way  the  transaction  of  all 
legitimate  business  between  Its  members 
and  others.  Plaintiff,  Akin,  is  a  member  of 
the  exchange,  and  for  himself  and  certain 
of  his  customers  had  entered  Into  various 
contracts  on  the  exchange,  calling  for  the 
delivery  to  plaintiff  and  his  customers,  in 
May,  1905,  of  a  large  quantity  of  No.  2  Red 
Winter  wheat  The  board  of  railroad  and 
warehouse  commissioners  of  this  state  Is  by 
law  required  to  Inspect  and  grade  wheat  re- 
ceived In  and  Issued  out  of  the  public  ware- 
bouses  in  the  state  and  has  the  power  and 
is  charged  with  the  duty  of  fixing  and  de- 
termining the  classification  and  grading  of 
wheat.  To  determine  and  fix  this  the  board 
acts  through  grain  Inspectors.  It  is  a  rule 
of  the  Merchants'  Exchange  that  warehouse 


certificates,  transferable  by  Indorsement  and 
issued  by  a  public  elevator  or  warehouse 
company  in  this  state  and  specifying  the 
classification  and  grade  of  wheat  stored  la 
an  elevator  or  warehouse,  shall  govern  con- 
tracts made  on  the  exchange  so  far  as  con- 
cerns quality,  quantity,  and  grade  of  wheat 
represented  therein. 

Plaintiff  charges,  among  other  things  In 
his  petition:  That  at  the  time  of  filing  It 
there  was  a  scarcity  of  No.  2  Red  Winter 
wheat  on  this  market;  that  to  supply  the 
demand  and  enable  the  parties  with  whom 
plaintiff  had  contracts  to  comply  therewith, 
a  large  quantity  of  wheat  grown  on  the  Pa- 
cific coast  known  as  "Red  Russian  wheat," 
"was  being  hurried  to  the  warehouse  com- 
panies from  various  cities  where  It  could  not 
be  graded  as  No.  2  Red  Winter  wheat;  that 
by  a  secret  arrangement  between  the  board 
of  railroad  and  warehouse  commissioners 
this  wheat  was  to  be  graded  and  classified 
as  No.  2  Red,  and  thereby,  under  and  by  vir- 
tue of  the  rule  of  the  exchange,  plaintiff  and 
his  customers  would  be  compelled  to  accept 
said  Red  Russian  wheat,  which  was  Inferior 
in  quality  and  grade  to  No.  2  Red,  In  satis- 
faction of  their  contracts  to  their  great 
loss."  It  is  also  averred  that  the  contracts 
of  the  plaintiff  and  other  members  of  the 
exchange  are  governed  by  such  receipts  and 
certificates,  "in  so  far  as  the  qtiality,  quan- 
tity, and  grade  of  wheat  so  contracted  for 
are  concerned,  and  unless  defendant  Mer- 
chants' Exchange  Is  restrained  and  enjoined 
from  enforcing  said  rules  and  regulations, 
plaintiff  and  those  from  whom  he  has  con- 
tracted as  aforesaid  will  be  required  to  ac- 
cept on  their  May  contracts  for  No.  2  Red 
Winter  wheat  said  Inferior  Red  Russian 
wheat  to  his  and  their  great  and  irrepara- 
ble damage."  It  Is  further  charged:  "That 
there  is  now  being  shipped  to  the  St  Louis 
market  from  Milwaukee  and  Chicago,  large 
quantities  of  Red  Russian  wheat  which 
plaintiff  and  his  customers  will  be  required 
to  accept  In  satisfaction  of  their  contract 
for  Red  Winter  wheat  unless  the  board  of 
railroad  and  warehouse  commissioners  be 
enjoined  from  so  grading  and  classifying  It. 
and  unless  the  Merchants'  Exchange  be  re- 
strained and  enjoined  from  enforcing  its 
rules  and  regulations  aforesaid,  relating  to 
said  certificate  or  receipt" — referring  to  the 
warehouse  and  elevator  receipts. 

The  prayer  Is:  "That  defendants  board 
of  railroad  and  warehouse  commissioners 
•  *  *  be  restrained  and  enjoined  from 
grading  or  causing,  suffering,  or  permitting 
to  be  graded,  in  this  state,  any  and  all  Red 
Russian  wheat  arriving  in  store  from  and 
after  this  date  in  any  of  said  public  ware- 
houses or  elevators  as  Native  No.  2  Red 
Winter  wheat  or  as  any  other  grade  of  Na- 
tive Red  Winter  wheat,  and  that  they,  and 
each  of  them,  be  restrained  and  enjoined 
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from  taking  any  steps  or  doing  anytblng 
trbatever  which  will,  In  any  wise,  cause  or 
permit  Red  Buaslan  wheat,  or  any  wheat  ot 
a  grade  or  quality  below  or  different  from 
Red  Winter  wheat,  as  now  established  and 
designated,  so  arriving  In  said  warehouses 
and  elevators  to  be  Inspected,  graded,  «:  cer- 
tified aa  such;"  that  the  board  be  required 
to  rescind  and  revoke  Its  orders  authoriz- 
ing Its  grain  Inspectors  to  grade  and  classi- 
fy Red  Russian  wheat  as  No.  2  Red  Win- 
ter wheat;  "that  defendant  Merchants'  Ex- 
cliange,  its  officers,  agents,  servants,  and 
employes,  be  restrained  and  enjoined  from 
enforcing  such  of  its  rules  and  regulations 
as  require  plaintiff,  under  his  contract  as 
aforesaid,  for  No.  2  Red  Winter  wheat,  de- 
liverable in  May,  1905,  to  be  bound  by  such 
warehouse  certificates  or  receipts  as  to  the 
standard  and  grade  of  wheat  so  arriving  in 
said  warehouses  and  elevators  to  be  receiv- 
ed under  said  contract;  and  that  upon  a 
hearing  hereof  the  temporary  restraining  or- 
der be  made  peirmanent,  and  for  such  other 
and  further  orders  and  relief  as  may  be 
meet  and  proper  in  the  premises." 

Along  with  this  petition  plalntitF  filed  a 
bond,  with  himself  as  principal  and  Corwln 
H.  Spencer  as  surety,  obligating  themselves 
to  the  members  of  the  board  of  railroad  and 
warehouse  commissioners  and  their  grain 
inspectors,  naming  them,  and  to  the  Mer- 
chants' Exchange  of  St  Louis,  in  the  sum 
of  12,000,  in  which  it  is  recited  that: 
"Whereas,  upon  the  application  of  the  above 
bonnden,  the  circnit  court  of  the  city  of  St. 
Louis  has  granted  a  temporary  injunction 
against  Jos  P.  Rice  [naming  also  the  other 
members  of  the  board  and  its  grain  inspect- 
ors] and  the  Merchants'  Eixchange  of  St 
Lonis,  as  by  the  record  of  said  circnit  court 
will  fnlly  appear:  Now,  therefore,  If  said 
Thos.  J.  AUn  shall  and  will  abide  the  deci- 
sion which  shall  be  made  in  the  case  where- 
in said  injunction  was  granted,  and  pay  all 
sums  of  money,  damages,  and  costs  that 
shall  be  adjudged  against  hUn,  if  the  said 
Injunction  shall  be  dissolved,  then  this  obli- 
gation shall  be  void,  otherwise  to  remain  in 
full  force  and  effect."  The  bond  was  sign- 
ed by  plaintiff  and  Spencer  and  approved  by 
a  Judge  of  the  circuit  court  on  the  same  day 
the  petition  was  filed  with  the  clerk;  that 
is,  May  S,  1906.  Upon  the  filing  of  the  peti- 
tion In  the  clerk's  office  of  the  circuit  court, 
on  the  same  day — ^that  is.  May  Kth — the 
following  order  was  issued:  "Now,  at  this 
day,  it  appearing  to  the  undersigned  tliat 
plaintiff  has  filed  in  the  office  of  the  clerk 
of  this  court  his  petition,  setting  forth  his 
cause  of  action  against  the  defendants,  and 
it  further  appearing  therefrom  that  the 
plaintiff,  upon  the  facts  stated  in  said  peti- 
tion, is  entitled  to  the  relief  prayed  for,  it 
la  therefore  ordered:  That  a  temporary  re- 
straining order  be  granted  herein,  and  such 
restraining  order  is  hereby  granted,  restrain- 
ing and  enjoining  the  defendants  board  of 
117  S.W.-43 


railroad  and  warehouse  commissioners,  and 
the  officers  and  agents  of  the  grain  inspec- 
tion department  of  this  state,  who  are  made 
parties  defendant  in  this  suit,  and  their  sev- 
eral agents,  servants,  and  employes,  from 
grading,  or  causing,  suffering,  or  permitting 
to  be  graded,  into  store  in  this  state,  Red 
Russian  wheat  as  Native  No.  2  Red  Winter 
wheat,  or  as  any  other  grade  of  Native  Red 
Winter  wheat,  and  further  restraining  said 
defendants,  and  each  of  them,  from  taking 
any  steps  or  doing  anything  whatever  which 
will  in  any  wise  cause  or  permit  Red  Rus- 
sian wheat,  or  any  wheat  of  a  grade  or  qual- 
ity below  or  different  from  Red  Winter 
wheat,  as  now  established  and  designated, 
to  be  inspected,  graded,  or  certified  as  such; 
and  that  defendants  Merchants'  Exchange, 
its  officers,  agents,  servants,  and  employes, 
be,  and  they  hereby  are,  restrained  and  en- 
joined from  enforcing  such  of  its  rules  and 
regulations  as  require  plaintiff,  under  his 
contracts,  as  specified  in  the  petition  for 
No.  2  Red  Winter  wheat,  deliverable  In  May, 
1905,  to  be  bound  by  public  warehouse  cer- 
tificates or  receipts  as  to  the  standard  and 
grade  of  wheat  to  be  received  under  said 
contract,  until  the  further  order  of  this 
court,  upon  plaintiff  filing  with  the  clerk  of 
this  court  a  bond  in  the  sum  of  $2,000  con- 
ditioned as  required  by  law,  with  Corwln 
H.  Spencer  as  surety,  which  bond  is  approv- 
ed  by  the  undersigned  and  filed.  Defend- 
ants are  ordered  to  appear  in  division  No. 
6  of  this  court  on  the  16th  day  of  May,  1906, 
at  10  o'clock  a.  m.,  to  show  cause  why  tem- 
porary injunction  should  not  be  granted." 

On  the  return  day — ^that  is.  May  loth — all 
of  the  defendants,  except  the  Merchants'  Ex- 
change, filed  their  return  to  this  order  to 
show  cause,  and  on  the  same  day  the  respond- 
ent filed  its  separate  return  and  answer.  It 
is  not  necessary  to  notice  this  answer  any 
further  than  to  say  that  it  set  up  the  pur- 
pose of  the  corporation  very  fully;  set  up 
the  duties  of  the  board  of  railroad  and  ware- 
house commissioners;  denied  that  it  has  any 
rules  governing  the  Inspection  of  grain  upon 
going  into  or  out  of  elevators,  but  averred 
that  all  grain  upon  so  going  into  or  out  of 
elevators  must  be  inspected  according  to  the 
laws  of  the  state  and  the  rules  of  inspection 
established  by  the  board  of  railroad  and 
warehouse  commissioners,  and  that  all  such 
rules  are  well  known  among  grain  merchants 
and  commission  merchants  dealing  in  grain 
in  the  St  Louis  market;  denied  that  it  has 
anything  to  do  with  the  establishment  of  the 
grades,  but  averred  that  all  the  contracts  for 
May  delivery  of  No.  2  Red  Winter  wheat,  to 
which  reference  is  made  in  the  petition,  were 
made  by  the  plaintiff  and  the  respective  par- 
ties with  reference  to  the  public  classification 
of  grades  and  the  public  Inspection  by  the 
official  inspectors  thereunder  and  the  rules 
and  regulations  made  in  conformity  there* 
with,  and  the  only  duty  of  this  defendant  in 
relation  to  such  contracts  is  in  providing  for 
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the  enforcement  of  the  same  In  accordance 
with  the  rules  and  regulations  of  the  ex- 
change and  subject  to  the  lavvs  of  the  state  as 
above  set  forth;  denied  there  is  any  equity 
In  the  bill;  denied  the  Jurisdiction  of  the 
court  to  review  the  action  of  the  railroad  and 
warehouse  commissioners  in  fixing  and  estab- 
lishing the  grades  of  wheat;  denied  that  it 
(the  exchange)  has  any  Interest  in  the  con- 
troversy of  plaintiff  with  relation  to  the  prop- 
er construction  and  application  of  the  official 
classification  of  the  board,  or  in  the  contracts 
made  by  plaintiff  and  others  as  to  the  deliv- 
ery of  No.  2  Red  Winter  wheat;  and  averred 
"that  plaintiff  is  a  member  of  the  defendant 
Merchants'  Exchange  of  St.  Louis,  that  he 
makes  no  complaint  in  his  petition  that  any 
of  the  rules  and  regulations  made  by  the  ex- 
change are  unreasonable  or  invalid  for  any 
reason,  and  defendant  therefore  submits  that 
plaintiff  has  no  ground  of  injunction  against 
this  defendant  from  enforcing  Its  said  rules 
and  regulations  requiring  plaintiff  to  pterform 
his  contracts  heretofore  made  with  reference 
thereto,  subject  to  the  said  rules  and  regula- 
tions of  the  said  Merchants'  Exchange. 
Wherefore  defendant  asks  that  the  restrain- 
ing order  heretofore  entered  be  dissolved  as 
to  this  defendant,  and  that  it  be  hence  dis- 
charged with  Its  costs."  A  reply  was  filed  to 
this  answer,  denying  generally  the  allegations 
contained  In  it. 

On  May  27,  1905,  the  following  order  was 
entered  in  the  case:  "Now  at  this  day,  this 
cause  coming  on  for  hearing  upon  the  re- 
straining order,  an  order  to  show  cause  made 
herein,  on  May  5,  1905,  and  the  return  and 
answer  submitted  to  same,  and  the  court  hav- 
ing heard  and  duly  considered  the  same,  and 
being  fully  advised  In  the  premises,  doth  or- 
der that  said  restraining  order  be  and  is 
hereby  vacated  and  the  preliminary  Injunc- 
tion be  and  the  same  is  hereby  denied."  Aft- 
erwards the  Merchants'  E^cchange  filed  its 
motion  for  an  allowance  of  $1,000  for  its 
trouble  and  expense  "in  securing  the  dissolu- 
tion of  the  restraining  order  or  temporary  in- 
junction granted  herein  against  it,  and  in 
and  about  Its  defense  to  plaintltTs  petition 
for  a  permanent  injunction,  and  in  the  em- 
ployment of  counsel  to  prepare  its  return  and 
to  appear  and  represent  it  at  the  hearing  for 
said  injunction,"  placing  its  damage  at  the 
$1,000,  which  it  asked  be  assessed  against  the 
plaintiff  In  the  cause  and  Judgment  entered 
for  -amount  in  its  favor.  At  the  December, 
1905,  term  of  the  court,  plaintiff  voluntarily 
dismissed  bis  case.  At  the  Jime  term,  1906, 
of  the  court,  the  motion  for  assessment  of 
damages  against  Akin  came  on  for  hearing; 
the  motion  having  been  dismissed  as  against 
the  surety,  CJorwin  H.  Spencer.  A  Jury  was 
waived,  and  during  the  December  term,  1906, 
the  motion  coming  on  for  hearing,  it  was 
sustained,  the  damages  assessed  at  the  sum  of 
$750,  and  Judgment  entered  In  that  amount. 
A  motion  for  new  trial  was  duly  filed,  over- 
ruled, exceptions  saved,  and  an  appeal  taken 
to  this  court 


Boyle  &  Priest,  E.  T.  Miller,  and  Morton 
Joiirdan,  for  appellant  R.  T.  Walker,  Jud- 
son  &  Green,  and  Rassieur,  Schnurmacher  ft 
Rassleur,  for  respondents. 

REYNOLDS,  P.  J.  (after  staOng  the  facts 
as  above).  There  are  two  questions  present- 
ed by  the  appeal  and  briefed  by  counsel.  It 
Is  claimed  by  the  appellant :  First  that  no 
temporary  injunction  ever  having  been  issued 
in  the  case,  the  obligation  of  the  bond  has 
not  been  forfeited ;  and,  in  the  second  place. 
that  the  amount  awarded  is  too  large  and  Is 
grossly  excessive.  Taking  up  the  latter  prop- 
osition first,  the  ground  of  this  contention  la 
that  the  court  In  awarding  these  damages, 
and  the  attorneys  who  testified  as  to  the  val- 
ue of  the  services,  had  improperly  taken  Into 
consideration.  In  estimating  the  damages,  the 
services  of  the  attorneys  for  the  Merchants' 
Exchange  In  connection,  not  only  with  the 
dissolution  of  the  injunction  or  temporary 
restraining  order,  as  it  Is  insisted  upon  the 
order  Is,  but  also  with  their  services  in  the 
defense  of  the  case  on  Its  merits,  or,  more 
correctly,  an  examination  of  the  case  on  its 
merits.  We  cannot  agree  to  this  view.  We 
are  satisfied  from  the  evidence  In  the  case 
that  the  court  and  witnesses  made  proper  dis- 
crimination, as  far  as  it  was  possible  to  do 
so.  In  point  of  fact  It  Is  very  difficult  in 
view  of  the  averments  in  the  petition,  to  un- 
derstand how  one  could  be  separated  from  the 
other.  Any  conscientious  lawyer,  competent 
to  attend  to  such  a  case,  would  necessarily 
have  to  go  Into  all  the  allegations  of  the  pe- 
tition in  order  to  advise  himself  and  bis 
client  on  the  proper  steps  to  be  taken  to  va- 
cate the  restraining  order  issued,  the  continu- 
ance of  which  In  force  was  the  very  gist  of 
the  controversy.  So  true  was  that  in  this 
case  that  when  the  court  determined  that  it 
would  not  continue  the  restraining  order  In 
force  pending  final  hearing  of  the  case,  and. 
when  the  continuance  of  the  restraining  order 
until  final  hearing  was  denied,  the  plaintiff, 
recognissing  the  futility  of  a  further  prosecu- 
tion of  the  case,  voluntarily  dismissed  it. 
The  dissolution  of  this  temporary  restraining 
order  was  practically  the  end  of  the  case. 
The  question  of  whether  it  should  be  dissolv- 
ed undoubtedly  and  necessarily  turned  upon 
the  consideration  of  the  allegations  in  the  pe- 
tition. Damages  are  only  allowed,  on  disso- 
lution of  an  injunction,  for  services  rendered 
in  securing  the  dissolution.  We  cannot  con- 
ceive of  any  way  by  which  even  the  most 
astute  legal  mind  could.  In  this  case,  accu- 
rately divide  one  from  the  other ;  but  because 
they  could  not  do  so  to  a  hair  is  no  reason, 
why  services  rendered  In  securing  the  disso- 
lution should  not  be  paid  for,  and  their  value 
assessed  on  the  bond.  It  was  the  duty  of  the 
court  and  witnesses  to  make  the  best  esti- 
mate possible  of  the  value  of  the  services  In 
connection  with  the  dissolution  of  the  injunc- 
tion. The  court  evidently  did  that  So  did 
the  attorneys  who  testified.  While  the  latter 
varied  in  their  estimate  from  $1,000  to  $2,000.. 
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no  one  went  below  $1,000;  all  saying  that 
they  would  consider  $1,000  as  a  very  low  fee. 
The  court  allowed  $750.  We  see  nb  reason  to 
hold  that  this  award  was  excessive. 

The  second  proposition  turns  entirely  up- 
on an  effort  to  draw  a  distinction  tietween  a 
"temporary  restraining  order"  and  a  "tem- 
porary Injunction."  This  Is  a  contention  over 
names  more  than  over  substance.  The 
temporary  restraining  order  was  Issued  up- 
on the  distinct  condition  that  the  plaintiff  file 
with  the  clerk  of  the  court  a  bond  In  the  sum 
of  $2,000,  as  required  by  law.  This  order 
was  entered  on  the  5th  of  >ray.  The  bond  In 
question  was  filed  on  that  day  and  was  ap- 
proved on  the  same  day  by  the  Jndye  of  the 
court.  Under  our  statute,  the  court  had  no 
power  whatever  to  issue  any  kind  of  a  re- 
straining order  in  the  nature  of  an  injunction 
without  the  exaction  and  the  execution  of  a 
bond.  Section  3637,  Rev.  St.  1890  (Ann.  St. 
1006,  p.  2050),  speelflcally  provides:  "Xo  in- 
junction, unless  on  final  hearing  or  Judgment, 
shall  issue  in  any  case,  except  in  suits  Insti- 
tuted by  the  state  In  Its  own  behalf,  until 
the  plaintiff,  or  some  responsible  person  for 
him,  shall  hare  executed  a  bond  with  suffi- 
cient surety  or  sureties  to  the  other  party. 
In  such  sum  as  the  court  or  Judge  shall  deem 
sufficient  to  secure  the  amount  or  other  mat- 
ter to  be  enjoined,  and  all  damages  that  may 
be  occasioned  by  such  injunction  to  the  par- 
tics  enjoined,  •  •  •  conditioned  that  the 
pl.nintiff  will  abide  the  decision  which  shall 
be  made  thereon,  and  pay  all  sums  of  money, 
damages  and  costs  that  shall  be  adjudged 
against  him  if  the  Injunction  shall  be  dissolv- 
ed." The  authority  of  the  courts  of  this  state 
to  Issue  Injunction  is  coupled  with  the  obll- 
g.ntlon  to  exact  a  bond.  The  statute  Is  not 
to  be  evaded  or  frittered  away  by  calling  that 
which  is  an  Injunction  by  any  other  name. 
The  restraining  order  in  this  case  was  of 
force  against  all  of  the  defendants  until  It 
was  dissolved  and  a  further  Injunction  re- 
fused on  hearing  of  the  motion  to  make  It 
of  force  until  final  hearing.  Who  can  doubt 
that  a  disregard  of  it  would  have  subjected 
those  against  whom  It  was  leveled,  and  who 
were  bound  by  It,  to  punishment  for  con- 
tempt, exactly  as  absolutely  as  if  It  had  been 
termed  a  "temporary  Injunction"?  It  would 
have  been  treated  exactly  as  any  other  In- 
junction. We  decline  to  follow  the  refine- 
ments of  the  very  able,  industrious,  and 
learned  counsel  for  the  appellant  in  their ' 
attempt  to  draw  a  distinction  between  such  , 
a  temporary  restraining  order  and  an  Injuuc- ' 
tlon. 

The  point  is  made  that  this  Is  an  action  on 
a  bond,  and  that  in  actions  of  that  kind  a 
strict  construction  is  to  be  indulged  in,  in  fa- 
vor of  the  obligors.  That  is  trpe,  but  It  does 
not  apply  to  this  case.  That  rule  is  always 
enforced  for  tlie  protection  of  sureties.     In 


the  case  at  bar  the  action  was  dismissed  as 
to  the  surety,  and  the  award  Is  against  the 
principal  In  the  bond.  We  know  of  no  case, 
and  have  been  referred  to  none,  that  extends 
this  doctrine  or  presumption  to  the  principal. 

A  consideration  of  the  whole  case  leads  us 
to  the  conclusion  that,  whether  called  a  "tem- 
porary Injunction"  or  a  "restraining  order," 
the  bond  covered  It,  and  that  the  amount  as- 
sessed is  reasonable,  and  the  Judgment  of  the 
court  correct. 

Its  action  Is  aflSrmed.    All  concur. 


LIBBY  et  al.  v.  ST.  LOUIS,  I.  M.  &  8.  RY. 

CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

23,  1909.    Rehearing  Denied  April  6,  1909.) 

1.  Cabbiebb   (S   228*)  —  Gabrtaqe   or   Live 
Stock — Negligence. 

Where  a  carrier  took  31  hours  to  transport 
stock  which  nsunlly  required  but  8  or  10  hours, 
and  the  stock  suffered  shrinkage  and  arrived  too 
late  to  be  placed  on  the  market,  which  declined; 
one  of  the  animals  being  so  crippled  as  to  be 
practically  valueless,  a  prima  facie  case  of  neg- 
ligence was  made  out. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  {}  957.  958;   Dee.  Dig.  {  228.*] 

2.  Cabsiers    (J    230*)  —  Cabriaoe    of    Live 
Stock — Delat— puEsxioN  fob  Jurt. 

A  carrier  of  live  stock  must  transport  the 
same  within  a  reasonable  time,  and  where  un- 
reasonable delays  occur  without  just  cause  the 
question  of  the  carrier's  negligence  is  for  the 
jury. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.   S   9C2;    Dec.  Dig.   {  230.*) 

3.  Cabbiebs  (I  213*)  —  Cabbiage  or  Live 
Stock— Delat. 

A  shipper  of  live  stock  suffering  loss  by 
reason  of  the  decline  in  the  market  and  shrink- 
age of  his  cattle,  occasioned  by  the  carrier's 
negligent  delay  in  the  transportation,  is  entitled 
to  recover  the  loss  sustained. 

[E!d.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  i  922;    Dec  Dig.  {  213.*] 

4.  Cabriers  (f  215*)— Cabbiage  or  Live  Stock 
—Loss  OB  Injury- Liability. 

A  carrier  of  live  stock  is  an  insurer  against 
loss  or  injury  to  the  stock,  except  such  loss  as 
occurs  tlirough  tlie  intervention  of  an  act  of 
God,  the  public  enemy,  the  proper  vice  of  the 
animals,  or  the  act  of  the  owner. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  i  923 ;  Dec.  Dig.  S  215.*1 

5.  Cabbiers    ({    228*)  —  Carriage    or    Live 
Stock— Injuries— Burden  of  Proof. 

A  shipper  of  live  stock  has  the  burden  of 
proving  that  an  animal  received  by  the  carrier 
in  good  condition,  and  delivered  at  the  point  of 
destination  in  an  injured  condition,  received  its 
injuries  tlirough  some  cause  other  than  the  ani- 
mals' proper  vice,  and  very  slight  proof  of  the 
negligence  of  the  carrier  is  sufficient  to  require 
the  carrier  to  show  its  freedom  from  negligence. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  958;    Dec.  Dig.  $  228.*] 

6.  Carriers    (8    228*)  —  Carriage    or    Live 
Stock— Injuries— Evidence. 

The  cause  of  an  injury  to  live  stock  dur- 
ing transportation  may  be  established  from  col- 
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lateral  facta  affording  a  leaaonable  inference  of 
negligence. 

[Ed.    Note. — For   other   cases,    see    Garrien, 
Cent  Dig.  i  960;    Dec.  Dig.  {  228. •] 

7.  Action   (J  27*)— Tobt  ob  OoNxaACr-Ao- 

TIOR  AOAINBT  CASBIEB. 

A  shipper  ma^  sue  the  carrier  either  In 
tort  on  the  obligation  raised  by  lair  or  on  the 
contract  of  carriage,  and  the  mere  fact  that  the 
contract  limits  the  obligations  of  the  carrier 
does  not  require  the  shipper  to  sue  on  the  con- 
tract. 

_  [Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  177,  178;  Dec.  Dig.  {  27.*] 

&  Cabbiebs  (S  218*)— Cohtbaoi  or  Oabbiaqk 

—Notice  of  Loss. 

A  contract  for  the  transportation  of  live 
stock,  which  requires  notice  of  loss  or  injury 
to  the  stock,  only  requires  notice  touching  loss 
or  injury  to  the  stock,  and  does  not  require 
the  shipper  to  gire  notice  of  his  loss  resulting 
from  the  decline  in  the  market  price  of  cattle 
suffered  because  of  the  delay  of  the  carrier  in 
transporting  the  cattle. 

[Ed.    Note. — For    other   cases,    see    Caniers, 
Cent  Dig.  {  947 ;    Dec.  Dig.  i  218.*] 

0.  Cabbiebs  (I  218*)— Actions  ih  a>0Bi^Ln(- 

iTATioN  or  jLnABiLnr— Effect. 

A  shipper  of  live  stock,  who  sues  the  car- 
rier in  tort,  makes  out  bis  case  by  showing  that 
the  carrier  received  the  stock  in  good  condition, 
that  it  negligently  delayed  the  transportation 
thereof,  and  by  proving  negligent  injury  to  the 
stock  and  decline  in  the  market,  though  the 
stock  was  shipped  under  a  contract  requiring 
notice  of  loss  within  a  specified  time. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  i  917;   Dec.  Dig.  {218.*] 

10.  Cabbiebs  ({  150*) — Limitation  of  Lia- 
BttiTT— Negligence. 

A  carrier  cannot  contract  against  its  neg- 
ligence. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {  654;   Dec.  Dig.  <  150.*] 

11.  Cabbiebs  (§  154*)— Limitation  of  Liabh.- 
ITT— Consideration. 

A  stipulation  in  a  shipping  contract  that 
the  carrier  shall  not  be  liable  for  injury  unless 
notice  thereof  is  given  within  a  specified  time 
operates  aa  a  limitation  on  the  common-law 
liability  of  the  carrier,  and  to  be  valid  it  must 
be  supported  by  an  independent  consideration. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  i  643;   Dea  Dig.  {  154.*] 

12.  Cabbiebs  ({  227*)— Actions  fob  Injuries 
TO  Stock— PI.BADINO  Limitations  of  Lia- 
bilitt. 

Under  Rev.  St  1899,  |  604  (Ann.  St  1906, 
p.  631),  authorizing  a  general  or  specific  denial 
and  requiring  the  statement  of  any  new  matter 
constituting  a  defense,  a  carrier,  when  sued  in 
tort  by  a  shipper  of  live  stock,  must  affirma- 
tively plead  the  contract  of  carriage  requiring 
the  giving  of  notice  of  loss  or  injury  to  the 
stock. 

[Ed.    Note. — For   other   cases,    see    Carriers, 
Cent  Dig.  i  954;   Dec.  Dig.  S  £27.*] 

13.  Cabbiebs  ({  218*)  —  Cabbiaob  or  Live 
Stock- Limitation  or  Liabilitt— Action 
XN  Tobt. 

The  mere  fact  that  the  action  against  a 
carrier  of  live  stock  sounds  in  tort  does  not 
avoid  the  effect  of  the  special  contract  of  cai^ 
riage,  if  properly  pleaded. 

(Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  S{  940-949;   Dec.  Dig.  {  218.*] 

Appeal  from  Circuit  Court,  Wayne  County ; 
Jos.  J.  Williams,  Judge. 


Action  by  O.  W.  Llbby  and  otben  against 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  From  a  judgment  for  de- 
fendant, plalntlfte  appeal.  Reversed  and  ra- 
manded. 

Munger  &  Hay,  for  appellants.  James  F. 
Oreen,  for  respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
alleged  to  have  accrued  to  the  plaintUTs  be- 
cause of  the  defendant's  breach  of  doty  In 
respect  of  Its  obligation  as  a  common  car- 
rier. At  the  conclusion  of  all  the  evidence, 
the  court  directed  a  verdict  for  the  defendr 
ant,  and  plaintiffs  prosecute  the  appeal. 

The  petition  is  in  two  counts.  The  first 
count  alleges,  substantially:  That  plaintiffs 
delivered  to  the  defendant  SO  bead  of  steers 
at  WiUiamsvUle,  Mo.,  in  good  condition,  for 
the  purpose  of  transportation  over  the  de- 
fendant's railroad  to  the  National  Stock 
Tarda  at  East  St  Louis,  111. ;  that  the  defend- 
ant accepted  the  consignment  for  the  purpose 
of  transportation  In  due  time  and  with  prop- 
er care;  that  being  unmindful  of  Its  obliga- 
tion in  that  behalf,  defendant  negligently  de- 
layed the  transportation  so  as  to  consume  31 
hours  therefor,  when  8  or  10  hours  was  a 
reasonable  time;  that  by  reason  of  the  de- 
ffflidant's  negligent  and  unreasonable  delay, 
the  cattle  were  not  placed  upon  the  market 
on  the  day  they  should  have  been,  and  were 
greatly  depreciated  in  weight  and  appear- 
ance by  the  long  delay  without  food  or  wa- 
ter. It  is  averred  the  market,  on  the  charac- 
ter of  cattle  Involved,  was  considerably  low- 
er on  the  day  on  which  the  defendant  deliv- 
ered the  cattle  than  the  day  prior,  on  which 
they  should  have  been  delivered  in  due 
course.  In  the  second  count  of  the  petition, 
it  Is  stated,  substantially:  That  plaintiffs  de- 
livered the  30  head  of  cattle  referred  to  in 
good  condition  to  the  defendant  at  Williams- 
vllle,  for  transportation  to  the  National  Stock 
Tarda  at  East  St  Louis,  III. ;  that  the  defend- 
ant accepted  the  consignment,  and  thereby 
assumed  the  obligation  to  safely  transport 
and  deliver  the  cattle  in  good  condition  at 
the  place  of  destination;  that  wholly  disre- 
garding its  duty  in  that  behalf,  and  in  vio- 
lation of  the  law,  defendant  so  carelessly 
and  recklessly  transported  the  cattle  as  to 
maim,  skin,  bruise,  wound,  and  injure  all  of 
them,  and  especially  cripple  and  injure  one 
of  said  steers  so  as  to  materially  depreciate 
the  value  of  all.  The  answer  was  a  general 
denial. 

On  the  part  of  plaintiffs,  the  evidence  tend- 
ed to  prove  that  plaintiffs  delivered  the  cattle 
referred  to  to  the  defendant,  and  defendant 
accepted  the  shipment  for  transportation 
from  WllUamsville,  Mo.,  to  the  National 
Stock  Tards  at  East  St  Louis,  IlL ;  the  con- 
signment being  In  care  of  B.  C.  White  &  Ga, 
a  commission  firm  located  at  East  St  Lonia, 
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in.  The  cattle  were  all  In  good  condition  at 
the  time  of  the  consignment  The  testimony 
Is  to  the  effect  that  8  or  10  hours  Is  the  usual 
and  a  reasonable  time  for  like  shipments 
from  WilliamsTille  to  the  National  Stock 
Tarda  at  East  St.  Lonls,  III.  It  appears  in 
this  particular  Instance  the  defendant  delay- 
ed the  shipment  several  hours  at  Piedmoat, 
Mo.,  and  again  for  several  hours  at  De  Soto, 
and  again  at  St  Louis,  Mo.,  with  the  result 
that  they  did  not  reach  their  destination  for 
the  market  on  the  day  intended.  The  time 
consumed  in  the  transportation  was  31  hours, 
instead  of  the  usual  8  or  10  hours.  The  de- 
lay was  such  as  to  preclude  the  cattle  from 
reaching  the  market  on  the  day  after  their 
shipment  as  was  anticipated  by  the  plain- 
tiffs. They  actually  reached  the  stockyards 
about  8  o'clock  that  night,  too  late  for  the 
market  of  that  day,  and  plalQtiffs  were  there- 
fore compelled  to  place  and  sell  them  upon 
the  market  of  the  following  day.  The  mark- 
et on  the  following  day,  or  the  day  on  which 
the  cattle  were  sold,  ranged  considerably 
lower  on  this  class  of  cattle  than  on  the  day 
previous.  This  fact  Induced  considerable  loss 
to  the  plaintiffs  on  the  shipment  It  is  also 
shown  that  the  cattle  were  greatly  gaunted 
and  suffered  considerable  shrinkage  from  the 
long  time  In  transit  without  food  and  water. 
There  Is  no  evidence  whatever  tending  to 
support  the  averments  in  the  second  count 
of  the  petition  with  respect  to  all  the  cattle 
being  maimed,  skinned,  bruised,  etc.  It  ap- 
pears, however,  that  one  of  the  steers  refer- 
red to  in  the  second  count  was  so  maimed, 
bruised,  and  crippled  in  some  manner  during 
the  transit  as  to  practically  destroy  its  value ; 
that  Is  to  say,  instead  of  selling  at  its  reason- 
able value  of  |40  or  $50,  It  was  depreciated 
because  of  its  crippled  condition  so  that  It 
was  sold  for  $5,  which  amount  was  its  rea- 
sonable value  after  being  crippled.  These 
facts  certainly  made  a  prima  facie  case  for 
the  plaintiffs.  Under  the  law  It  was  the 
duty  of  the  defendant  to  transport  the  stock 
within  a  reasonable  time,  and  where  It  ap- 
pears unreasonable  delays  occurred  without 
Just  canae  therefor,  as  in  this  case,  the  ques- 
tion of  defoidant's  negligence  in  respect  of 
its  obligation  to  transport  the  stock  within  a 
reasonable  time  should  be  referred  to  the 
jury.  Sloop  v.  Wabash  R.  R.  Co.,  98  Mo. 
App.  605,  67  S.  W.  856;  Leonard  v.  C.  &  A. 
Ry.  Co.,  54  Mo.  App.  293 ;  5  Am.  &  Bng.  Enc. 
Law  (2d  Ed.)  450.  If  the  plaintiffs  suffered 
a  loss  by  reason  of  the  decline  In  the  market 
and  shrinkage  of  their  cattle,  and  this  loss 
was  Induced  because  of  the  defendant's  neg- 
ligent delay  In  the  transportation,  it  is  a  loss 
for  which  the  defendant  should  make  com- 
pensation. Sloop  T.  Wabash  R.  R.  Co., 
supra. 

Now  touching  the  matter  of  the  one  steer 
which  was  bo  crippled  as  to  depreciate  Its 
value;  that  is  to  say,  the  crippled  steer 
which  the  plaintiffs  sold  for  |S  because  of  Its 


injuries.  It  is  a  general  rule  that  carriers 
of  live  stock  are  liable,  like  other  common 
carriers,  as  insurers  for  loss  or  injury  to 
the  stock  intrusted  to  them  for  transporta- 
tion, with  the  exception  that  they  are  not 
liable  for  injuries  occurring  through  the 
"proper  vice"  of  the  animal  being  carried, 
and  not  through  any  negligence  on  the  part 
of  the  carrier.  6  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  448;  Cash  v.  Wabash  Railroad  Compa- 
ny, 81  Mo.  App.  109;  Hance  v.  Pacific  Ex- 
press Ck)mpany,  48  Mo.  App.  179.  It  appears 
the  crippled  steer  was  in  good  condition 
when  received  by  the  defendant  at  Wllllams- 
ville.  Defendant's  obligation  of  Insurer  im- 
posed upon  it  the  duty  to  deliver  it  In  good 
condition  at  the  point  of  destination,  unless 
Its  injuries  were  inflicted  through  its  own 
proper  vice  or  Inherent  vicious  propensities, 
or  other  exceptional  causes.  In  view  of  the 
exception  to  the  defendant's  obligation  as  In- 
surer with  respect  to  the  proper  vice  of  the 
animal,  the  burden  of  proof  is  upon  the 
plaintiffs  to  show  that  the  steer  received  its 
Injuries  through  the  defendant's  negligence. 
It  has  been  said  the  burden  is  upon  the  plain- 
tiff to  show  the  animal  was  injured  through 
some  human  agency.  Hance  v.  Pacific  Ex- 
press Ck).,  48  Mo.  App.  179.  And  this  state- 
ment seems  to  be  approvingly  quoted  in  Cash 
V.  Wabash  R.  R.  Co.,  81  Mo.  App.  109,  114. 
We  believe  such  to  be  an  inaccurate  state- 
ment of  the  law,  for  the  reason  the  defend- 
ant's obligation  of  Insurer  imposed  upon  It 
the  duty  to  deliver  the  animal  in  good  condi- 
tion at  destination,  excepting  for  the  inter- 
vention of  an  act  of  Ood,  the  public  enemy, 
the  proper  vice  of  the  animal,  or  the  act  or 
fault  of  the  owner.  5  Am.  &  Ehig.  Enc.  Law 
(2d  Ed.)  233,  234,  235,  243.  This  being  true, 
it  is  Immaterial  whether  the  animal  was  in- 
jured by  a  human  agency  or  otherwise,  for 
if  it  were  not  injured  as  a  result  of  the  act 
of  God.  the  public  enemy,  its  proper  vice,  or 
the  fault  of  the  owner,  the  carrier  is  liable. 
Those  risks,  and  those  only,  are  taken  by  the 
shipper.  To  Illustrate:  Suppose,  while  in 
possession  of  the  carrier  for  transportation, 
the  animal  was  killed  by  the  onslaught  of  a 
lion  or  panther  which  had  escaped  from  a 
menagerie.  In  snch  case  we  apprehend  no 
one  would  deny  the  liability  of  the  carrier 
nnder  Its  obligation  as  Insurer  to  make  com- 
pensation for  the  loss  thus  entailed  by  the 
beast  and  entirely  without  the  Intervention 
of  any  human  agency  whatever.  Therefore, 
in  view  of  the  exception  as  to  proper  vice, 
the  true  rule  Is  that  the  burden  rests  with 
the  plaintiff  to  show  prima  facie  the  animal 
received  its  injuries  through  some  cause  oth- 
er than  its  proper  vice,  and  on  this  score 
very  slight  proof  of  negligence  is  sufficient 
to  transfer  to  the  carrier  the  duty  of  com- 
ing forward  with  evidence  to  the  contrary. 
5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  468,  472. 
And  It  is  not  necessary  to  show  such  fact  by 
express  and  positive  testimony.  The  cause 
of  the  Injury  may  be  established  from  col- 
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lateral  facts  and  circumstances  affording  a 
reasonable  inference  of  negligence,  Identical- 
ly as' other  facts  may  be  established  in  a  suit 
at  law.  Cash  t.  Wabash  R.  R.  Co.,  81  Mo. 
App.  109 ;  Hanee  v.  Pacific  Express  Co.,  48 
Mo.  App.  179.  There  is  no  direct  testimony 
whatever  as  to  how  the  crippled  steer  was 
Injured.  It  appears  to  have  been  In  good 
condition  when  delivered  to  the  d^endant 
and  severely  bruised,  skinned,  and  otherwise 
crippled  when  arriving  at  the  point  of  desti- 
nation. When  these  facts  are  considered  to- 
gether with  the  fact  that  31  hours  were  con- 
sumed in  transit  for  a  shipment  which  should 
hare  been  made  in  8  or  10  hours,  and  that 
such  Injuries  were  unusual,  or  at  least  not 
usually  Incident  to  a  shipment  with  due  care, 
we  believe  the  question  of  how  the  steer  was 
Injured  should  be  referred  to  the  jury ;  that 
Is  to  say,  the  facts  above  referred  to  are  suffi- 
cient for  a  prima  fade  showing  that  the 
steer  received  Its  injuries  from  an  agency 
other  than  Its  proper  vice,  and  It  may  be 
through  the  negligence  of  the  defendant. 
This  view  has  been  heretofore  expressed  by. 
both  this  court  and  the  Kansas  City  Court 
of  Appeals.  Hance  v.  Pacific  Express  Co., 
48  Mo.  App.  179 ;  Cash  v.  Wabash  R.  R.  Co., 
81  Mo.  App.  109.  Of  course,  the  defendant 
may  rebut  this  prima  fade  showing  on  the 
part  of  the  plaintiffs  by  giving  evidence  tend- 
ing to  prove  the  animal  received  its  Injuries 
as  a  result  of  Its  Inherent  vicious  propensi- 
ties, and  not  from  negligent  or  careless  con- 
duct on  the  part  of  the  defendant.  However, 
by  showing  the  facts  above  referred  to,  the 
plaintiffs  satisfy  the  law  with  a  prima  fade 
case,  and  It  then  becomes  the  duty  of  the 
defendant  to  come  forward  with  its  evidence 
to  overcome  such  prima  fade  showing.  From 
what  has  been  said.  It  api)ears  the  facts  giv- 
en In  evidence  made  a  case  for  the  plaintiffs, 
and  that  the  court  erred  in  directing  the 
Jury  to  find  for  the  defendant. 

Tlie  record  discloses  that  there  was  a  spe- 
cial contract  between  the  parties  with  re- 
spect to  the  shipment  In  question.  The  pro- 
visions of  this  contract  were  not  Invoked  in 
the  answer.  The  suit  does  not  predicate  on 
the  contract.  Instead,  it  is  bottomed  upon 
the  defendant's  unrestricted  liability  at  com- 
mon law;  that  is,  an  action  In  tort  on  the 
obligation  raised  by  law.  During  the  prog- 
ress of  the  trial,  and  while  the  plaintiffs 
were  giving  their  evidence,  something  was 
said  concerning  the  special  contract.  The 
court  thereupon  remarked  that.  If  there  was 
a  ri>ecial  contract  between  the  parties,  then 
plaintiffs  could  not  recover  in  this  action  ex 
delicto  for  a  breach  of  the  obligation  of  the 
common  carrier  Imposed  by  law.  Plaintiffs 
did  not  Introduce  the  contract.  After  the 
defendant  had  Introduced  the  same  In  evi- 
dence, the  court  directed  a  verdict  for  It. 
This  direction  of  a  verdict  may  have  been 
on  account  of  the  view  expressed  by  the 
court  to  the  effect  that  plaintiffs  could  not 
recover  in  this  action  sounding  in  tort  when 


it  appeared  an  express  contract  existed.  This 
e.\presslon  indicated  an  erroneous  view  of 
the  case,  for  the  shipper  is  always  at  lil>- 
erty  to  exercise  bis  option  and  sue  either  ex 
delicto  upon  the  obligation  of  the  carrier 
raised  by  law,  or  declare  upon  the  special 
contract  between  the  parties,  as  he  may 
choose.  The  mere  fact  that  he  has  taken  a 
stipulation  assuring  the  obligation  which  the 
law  Imposes  does  not  compel  the  shinier  to 
pursue  the  contract.  He  may  pursue  either 
remedy.  Clark  v.  Railway,  64  Mo.  440,  446; 
Wemick  v.  Railway,  131  Mo.  App.  37,  109 
S.  W.  1027;  3  Enc.  PI.  &  Pr.  818.  It  may 
be  the  court  directed  a  verdict  for  defendant 
for  the  reason  that  It  did  not  appear  notice 
of  the  plaintiffs'  claim  had  been  presented 
In  accordance  with  a  stipulation  in  the  spe- 
dal  contract.  One  of  the  provisions  of  the 
special  contract,  is  to  the  effect  that,  as  a 
condition  precedent  to  any  damages  for  loss 
or  Injury  to  live  stock,  the  shipper  will  give 
notice  In  writing  of  the  claim  therefor  to 
some  agent  of  the  carrier,  etc.,  within  a  time 
therein  limited.  It  does  not  appear  In  the 
record  whether  any  such  notice  was  given, 
nor  does  It  appear  that  it  was  not  given. 
There  Is  nothing  tending  to  show  a  waiver 
of  the  stipulation  referred  to.  In  fact,  the 
evidence  is  entirely  silent  as  to  whether  this 
provision  of  the  coutrad  was  complied  with, 
or  whether  it  was  waived.  The  judgment  of 
the  trial  court  in  directing  a  verdict  is 
sought  to  be  sustained  here  upon  this  stip- 
ulation contained  in  the  shipping  contract. 
It  Is  clear  the  judgment  cannot  be  sustained 
on  this  ground.  The  stipulation  requires  no- 
tice of  loss  or  injury  "to  live  stock."  These 
words  do  not  comprehend  such  damages  as 
the  plaintiffs  may  have  sustained  from  the 
decline  In  the  market  price  of  cattle.  On  a 
fair  construction  of  the  words  employed,  no- 
tice Is  required  only  touching  loss  or  injury 
to  the  cattle.  In  this  case  the  words  include 
no  more  than  the  Injury  to  the  cattle  and 
the  shrinkage  they  suffered.  See  Leonard  ▼. 
Railway,  54  Mo.  App.  293,  302,  303;  Klass 
Com.  Co.  V.  Wabash  R.  R.  Co.,  80  Mo.  App. 
164,  160.  It  Is  argued  the  stipulation  refer- 
red to  Is  a  condition  precedent  to  the  plain- 
tiffs' right  to  recover,  at  least  In  so  far  as 
the  loss  or  Injury  to  the  cattle  is  concerned, 
and  that  notice  of  the  claim  should  have  been 
given  in  accordance  therewith.  In  this  con- 
nection  it  Is  said  that  it  devolved  npon  the 
plaintiffs  to  show  either  that  the  notice  was 
given,  or  that  its  requirement  was  waived. 
Therefore,  nothing  whatever  appearing  in 
the  record  on  the  question,  the  Judgment  oC 
the  trial  court  should  be  affirmed.  The  ques- 
tion as  to  whether  or  not  it  devolves  npon 
the  plaintiffs  to  prove  the  notice  bad  been 
given  or  waived,  as  a  condition  precedent  to 
their  right  of  recovery,  is  to  be  determined 
by  reference  to  the  nature  of  the  adion.  It 
Is  true  the  authorities  usually  speak  of  such 
stipulations  as  conditlcma  precedent,  and  It 
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is  no  doubt  true,  wben  the  suit  is  on  tbe 
special  contract,  tbe  burden  is  on  tbe  i^aln- 
tltla  to  show  that  the  notice  required  was 
either  given  or  waired.  This  is  in  keepin;; 
with  tbe  rule  of  law  generally  on  such  ques- 
tions, to  the  effect  that  one  declaring  upon  a 
contract  must  show  full  performance  of  its 
conditions  on  bis  part.  However  this  may 
be,  wben  the  action  is  in  tort,  as  here,  plain- 
tiffs make  out  their  case  by  showing  the  ship- 
ment in  good  condition,  unreasonable  and 
negligent  delay,  and  the  negligent  injiJty  to 
tbe  stock  and  decline  of  the  market.  In 
an  action  ex  delicto,  such  as  this  one,  plain- 
tiff is  not  required  to  Introduce  the  bill  of 
lading,  but  may  and  must  prove  a  breach  of 
the  carrier's  obligation  imposed  by  law. 
Therefore  he  is  not  required  to  prove  either 
that  he  gave  the  notice  mentioned,  or  that  it 
was  waived.  Brown  v.  St.  L.  &  8.  F.  Ry. 
Co.  (decided  by  this  court  at  the  last  term, 
but  not  yet  officially  reported)  117  S.  W.  112; 
McNIcbol  V.  Express  Co.,  12  Mo.  App.  401; 
1  Hutchinson  on  Carriers  (3d  Ed.)  t  447. 
See,  also,  3  Hutchinson  on  Carriers  (3d  Ed.) 
i  1.S32.  At  any  rate^  In  this  character  of 
action,  it  is  certainly  not  essential  for  the 
plaintiffs  to  show  they  had  given  the  notice, 
unless  the  stipulation  is  pleaded  or  otherwise 
Interposed  by  the  defendant  in  such  a  man- 
ner as  to  indicate  a  nonobservance  of  it  is 
relied  upon  as  a  defense.  Tbe  Westminster 
(D.  C.)  116  Fed.  123;  Nordllnger  v.  U.  8., 
127  Fed.  683,  62  C.  C.  A.  409 ;  Hatch  v.  Rail- 
way, 15  N.  D.  490,  107  N.  W.  1087.  It  there- 
fore appears,  as  the  special  contract  was  not 
relied  upon  by  the  plaintiffs  for  a  recovery, 
it  was  not  incumbent  on  them  to  show  that 
notice  was  either  given  or  waived. 

In  view  of  tbe  fact  that  the  cause  will  prob- 
ably be  retried  under  an  amended  answer 
invoking  this  stipulation  of  the  special  con- 
tract, it  may  not  be  out  of  place  to  comment 
upon  a  question  suggested  by  the  record; 
that  is.  as  to  tbe  competency  of  enforcing  the 
stipulation  at  all  on  the  facts  in  proof,  in 
view  of  tbe  recent  decision  of  our  Supreme 
Court  in  George  v.  C,  R.  I.  etc.,  Ry.  Co.,  113 
S.  W.  1099,  1100.  From  what  appears  it  is 
obvious  that,  if  plaintiffs  recover  at  all,  they 
must  recover  for  the  consequence  of  the  de- 
fendant's negligence.  It  Is  certainly  true,  as 
a  general  proposition,  that  the  courts  will 
not  enforce  any  kind  of  a  stipulation  which 
operates  to  limit  the  common-law  liability  of 
a  common  carrier  to  answer  for  the  negli- 
gence of  Itself  or  its  servants;  and  this  is 
true  even  though  such  stipulation  be  support- 
ed by  a  separate  consideration,  independent 
of  that  given  for  the  transportation.  A  com- 
mon carrier  Is  not  permitted  to  contract 
against  its  negligence.  To  permit  it  to  thus 
escape  from  the  consequence  of  its  negligence 
Is  against  the  policy  of  the  law,  for  the  rea- 
son It  encourages  lax  attention  to  duty.  Mc- 
Fadden  v.  Mo.  Pac.  R.  R.  Co.,  02  Mo.  343.  4  S. 
W.  689,  1  Am.  8t  Rep.  721;  Dawson  v.  C. 
*  A  Ry.  Co.,  79  Mo.  296;  4  Elliott  on  Rail- 


roads (2d  Ed.)  IS  1498,  1500;  5  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  308.  However  this  may 
be,  the  books  are  replete  with  cases  else- 
where, and  in  this  state  too,  for  that  matter, 
following  Rice  v.  Railway,  63  Mo.  314,  and 
Dawson  v.  Railway,  76  Mo.  514,  in  which 
stipulations  of  tbe  character  here  invoked 
have  been  enforced,  notwithstanding  tbe  loss 
or  damages  sued  for  resulted  solely  from  tbe 
carrier's  negligence.  It  appears  the  courts 
have  sustained  and  enforced  such  stipula- 
tions in  cases  where  the  damages  sued  for 
resulted  from  negligence,  on  tbe  ground  that 
such  stipulations  do  not  operate  as  a  limita- 
tion upon  the  common-law  liability  of  the 
carrier.  The  authorities  argue  that,  instead 
of  being  a  limitation  upon  tbe  liability  at 
common  law,  such  stipulation  amounts  to  no 
more  than  a  reasonable  regulation  touching 
the  shipper's  right  or  a  regulation  going  to 
the  remedy,  and  as  such  they  are  enforced 
even  in  negligence  cases.  If  otherwise  reason- 
able and  just  in  the  particular  circumstan- 
ces of  the  case.  Rice  v.  Railway,  63  Mo.  314, 
319;  Dawson  v.  Railway,  76  Mo.  514;  Ex- 
press Co.  V.  Caldwell,  21  Wall.  264,  22  L.  Ed. 
556;  Hatch  v.  Railway  Co.,  15  N.  D.  490. 
107  N.  W.  1087;  4  Elliott  on  Railroads  (2d 
Ed.)  {  1512 ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
321,  and  note,  also,  325.  On  tbe  same  theory 
— that  is,  on  the  theory  that  such  stipulations 
do  not  operate  a  limitation  upon  the  common- 
law  liability  of  tbe  carrier — the  authorities 
generally  declare  and  sustain  the  proposition 
that  no  separate  consideration.  Independent 
of  that  given  for  the  transportation,  is  essen- 
tial to  render  the  stipulation  valid.  Those 
and  many  other  authorities  assert  tbe  doc- 
trine that,  notwithstanding  the  carrier's  duty 
to  receive  and  transport.  It  Is  reasonable  and 
Just  that  It  should  be  allowed  to  interpose 
such  stipulation  in  regulation  of  the  ship- 
per's right,  to  the  end  that  tbe  shipper  should 
be  required  to  present  bis  claim  before  the 
avenues  of  investigation  are  foreclosed.  It 
Is  said  it  prevents  the  great  Injustice  which 
may  be  perpetrated  by  tbe  practice  of  pre- 
senting stale  demands.  Thus  viewed,  it  is 
a  reasonable  regulation  only  on  the  shlpi>er 
and  does  not  operate  to  limit  the  liability  of 
the  carrier,  for  the  carrier  Is  liable  to  re- 
spond in  tbe  full  measure  required  by  law  if 
tbe  shipper  has  asserted  his  claim  in  due 
time,  as  required  by  the  stipulation.  On  this 
reasoning  of  the  law,  it  is  said  no  Independ- 
ent consideration  Is  e.ssentlal  to  Its  validity. 
Hatch  V.  Railway  Co.,  15  N.  D.  400,  107  N. 
W.  1087;  Crow  v,  C.  &  A.  Ry.  Co.,  57  Mo. 
App.  135,  142;  5  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  300;  Moore  on  Carriers,  305.  For  rea- 
sons from  which  such  conclusion  may  be  de- 
duced, see,  also.  Kxpress  Co.  v.  Caldwell,  21 
W^all.  264,  22  L.  Ed.  .".50 ;  Rice  v.  Railway,  63 
Mo.  314 ;  Wabash  R.  R.  Co.  v.  Black.  11  III. 
App.  463. 

However  all  of  this  may  be,  our  own  Su- 
preme Court  has  recently  decided  (see  George 


Digitized  by 


Google 


664 


117  SOUTHWESTERN  REFOBTEB. 


(Ma 


T.  RaUway  Co.,  113  S.  W,  1099,  1101)  that 
nadi  stipulation  operates  as  a  limitation  up- 
on the  common-law  llablUtr  of  the  common 
carrier,  and  that  It  Is  Invalid  unless  support- 
ed by  a  separate  consideration,  independent 
of  that  .given  for  the  transportation.  In  that 
case,  so  far  as  pertinent  here,  the  matter  un- 
der consideration  was  a  stipulation  requiring 
notice  of  the  claim  to  be  given  within  a  cer- 
tain time,  as  in  this  case.  The  question  stat- 
ed by  the  court,  and  to  which  the  learned 
judge  addressed  the  reasoning  of  the  opin- 
ion, is:  "We  understand  the  proposition  of 
the  counsel  now  to  be  that  no  consideration 
Is  necessary  to  support  such  a  contract;  in 
other  words,  the  railroad  company  may 
charge  the  fall  tariff  rate  and  yet  limit  Its 
common-law  liability  In  the  manner  now 
claimed."  After  reasoning  thereon,  the  Judg- 
ment of  the  court  was  given  contrary  to  the 
proposition  stated.  The  propositions  of  law 
to  be  deduced  from  the  opinion  and  the  Judg- 
ment of  the  Supreme  CSourt  given  upon  the 
question  in  decision  as  above  stated  are  two: 
First,  that  such  stipulation  operates  as  a  lim- 
itation on  the  common-law  liability  of  the 
common  carrier ;  and,  second,  that  such  stip- 
ulation must  be  supported  by  an  Independent 
consideration  for  the  reason  It  is  a  limitation 
ui>on  the  carrier's  common-law  liability. 
With  the  doctrine  that  such  stipulation  oper- 
ates a  limitation  of  the  common-law  liability 
thus  affirmed  and  established  by  the  Supreme 
Court  of  the  state,  a  grave  question  essential- 
ly arises  for  future  consideration  as  to  the 
force  and  effect  to  be  accorded  such  stipula- 
tions, even  though  supported  by  a  sufficient 
consideration  In  those  cases,  such  as  this  one, 
where  the  loss  or  damage  results  from  the 
negligence  of  the  carrier,  against  the  result 
of  which  it  is  said  the  carrier  may  not  con- 
tract upon  any  consideration.  Now  we  are 
not  unmindful  of  the  multitude  of  cases  sus- 
taining such  stipulations  where  the  loss  oc- 
curred through  the  negligence  of  the  carrier. 
In  fact,  we  have  pointed  out  some  of  them  In 
the  opinion  supra.  But  what  we  are  mindful 
of  at  this  time  is  that  no  common  carrier  is 
permitted  to  limit  Its  liability  to  respond  for 
the  consequences  of  Its  negligence,  and  that 
such  stipulations  are  to  be  treated  hence- 
forth by  our  Supreme  Court  as  limiting  the 
common-law  liability  of  the  common  carrier. 
Without  deciding  the  question,  we  may  sug- 
gest it  would  seem  that,  if  such  stipulation 
operates  as  a  limitation  upon  the  common- 
law  liability  of  the  carrier,  then  it  may  not 
be  enforced  at  all  in  those  cases  where  the 
cause  of  action  accrues  through  the  carrier's 
negligence,  for  the  reason  the  carrier  is  not 
permitted  to  relieve  Itself  from  such  conse- 
quences by  contract,  even  on  a  separate  and 
independent  consideration.  We  offer  these 
suggestions  to  counsel  for  their  consideration 
during  the  Interim.  The  court  reserves  Judg- 
ment on  the  question  for  the  reason  it  Is  un- 
necessary to  pronounce  it  in  this  case. 
We  have  considered  the  contract  thus  far 


for  the  reason  that  the  Judgment  of  the  trial 
court  is  sought  to  be  sustained  tltereon. 
However,  we  are  of  the  opinion  that  this 
contract  was  not  properly  in  the  case,  for  the 
reason  It  was  not  invoked  in  the  answer.  As 
stated  before,  the  answer  was  merely  a  gen- 
eral denial.  This  being  true,  the  contract 
was  erroneously  admitted  In  evidence  over 
the  objection  and  exertion  of  plaintiffs' 
counsel.  Our  statute  (section  604,  Rev.  St. 
1889  [Ann.  St  1906,  p.  631])  authorizes  a  gen- 
eral or  specific  denial  of  the  material  allega- 
tions of  the  petition,  and  requires,  second, 
the  statement  of  any  new  matter  constitnttng 
a  defense  thereto.  There  can  be  no  doubt 
that  the  stipulation  of  the  contract  respecting 
notice  introduced  new  matter  Into  the  case 
which  should  have  been  pleaded  In  the  an- 
swer. Under  the  general  denial,  tbe  defend- 
ant can  show  such  facts  only  as  disprove  the 
facts  alleged  in  the  petition.  If  the  defend- 
ant relies  upon  matters  In  confession  and 
avoidance  of  the  action,  they  should  be 
brought  forward  by  a  competent  plea  in  the 
answer.  3  Ency.  PI.  &  Pr.  858.  If  the  de- 
fendant rests  Its  defense  upon  any  fact  which 
is  not  Ipcluded  in  the  allegations  necessary 
to  support  plaintiffs'  case,  it  must  set  out 
such  facts  in  Its  answer,  according  to  the 
statute,  in  plain  and  concise  language;  oth- 
erwise it  will  be  precluded  from  giving  evi- 
dence of  It  at  the  trial.  Northrup  v.  Miss. 
Valley  Ins.  Co.,  47  Mo.  435,  4  Am.  Rep.  337 ; 
State  ex  rel.  Demuth  v.  Williams,  48  Mo. 
210;  Nelson  v.  Wallace,  48  Mo.  App.  193:  3 
Enc.  PI.  &  Pr.  658.  In  keeping  with  the  doc- 
trine of  the  Code  last  referred  to,  It  has  been 
frequently  declared  that  noncompliance  with 
the  stipulation  of  a  shipping  contract  requir- 
ing notice,  as  In  this  case,  Is  a  matter  of  de- 
fense to  be  affirmatively  pleaded  in  the  an- 
swer. Hatch  V.  Railway  Co.,  15  N.  D.  490, 
107  N.  W.  1087;  Westcott  v.  Fargo,  61  N.  T. 
542, 19  Am.  Rep.  800 ;  CJentral  Vermont,  eta, 
Ry.  Co.  V.  Soper,  59  Fed.  879,  8  O.  C.  A.  341. 
See,  also,  The  Westminster,  127  Fed.  680,  62 
C.  C.  A.  406;  3  Hutchinson  on  Carriers  (3d 
Ed.)  SS  1345,  1332.  The  defendant  not  having 
invoked  in  Its  answer  the  stipulation  of  the 
special  contract  touching  the  matter  of  no- 
tice, it  was  not  competent  to  consider  it  Id 
evidence  over  plaintiffs'  objection  and  excep- 
tion. The  mere  fact  the  action  sounds  ta 
tort  does  not  render  the  special  contract  In- 
competent as  a  defense.  If  properly  plead- 
ed. It  is  entirely  competent  to  be  considered 
for  what  it  is  worth.  Oxley  v.  St.  !<.,£.& 
&  N.  Ry.  Co.,  65  Mo.  629. 

For  the  reason  the  special  contract  is  not 
properly  In  the  case,  its  validity,  and  such 
other  provisions  as  are  sought  to  be  invoked, 
will  not  be  further  noticed. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  GOODS,  J.,  con- 
cur. 
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liANG  V.  MUBPHT. 

(St  Louia  Court  of  Appeals.    Miuonrl.    March 

23,  1909.) 
i.  Dbkds  (I  181*)  — DxsTBOonoR  — CxniB  or 

DKracT. 

Where  the  original  deed  in  a  vendor's  chain 
of  title  has  been  destroyed  in  a  fire  which  de- 
stroyed the  county  records,  the  defect  in  the 
title  is  cured  by  a  quitclaim  executed  by  his 
grantor  and  wife. 

[ESd.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.   f   18L*] 

2.  Vehdob  and  Pubchaseb  (§  350*)— Sxtffi- 

CIKRCY    OF    TiTLB  —  COIIPETENCT    OP    Evi- 
DKNCE. 

Where,  in  an  action  wherein  it  was  sought 
to  compel  complete  performance  of  a  contract 
by  a  purchaser,  the  testimony  showed  vendor 
was  to  furnish  abstract  of  the  title;  and  if  good 
title  in  vendor  were  shown  thereby  the  sale 
was  to  be  completed,  and  letters  of  the  purchas- 
er show  that  he  bad  the  abstracts,  or  one  of 
them,  examined  and  criticised  by  a  title  exam- 
iner, the  abstracts  were  competent  evidence  to 
determine  whether  vendor  furnished  abstracts 
showing  good  titles  as  agreed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  S  350.*] 

3.  Vkwdob  aud  Pubchaseb  (J  834*)— Pat- 
iczNT  Made  on  Vebbai,  Contbacx— Right 
TO  Recoveb. 

A  purchaser,  who  has  paid  money  on  prop- 
erty on  a  verbal  contract  for  the  purchase  of 
land,  cannot  sue  to  recover  the  same  if  vendor 
is  willing  to  execute  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  S  334.*] 

Appeal  from  Circuit  Court,  Oregon  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  A.  J.  Lang  against  William  Mur- 
phy. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Green  &  Green,  C.  B.  Elmore,  and  E.  P. 
Johnson,  for  appellant  S.  M.  Meeks  and  Geo. 
M.  M'lley,  for  respondent 

GOODE,  J.  Plaintiff  sued  defendant  on  an 
account  for  four  barrels  of  whisky  sold  for 
$369  and  for  interest  and  drayage,  which  ran 
the  amount  up  to  ^5.38.  The  goods  were 
(old  by  S.  J.  Lang  k  Son,  but  the  account  was 
afterwards  assigned  to  plaintiff  A.  J.  Lang. 
Defendant  filed  an  answer  in  the  nature  of 
a  cross-^ill,  setting  up  an  agreement  between 
him  and  plaintiff's  assignors  S.  J.  Lang  & 
Son,  whom  plaintiff  represented  In  the  trans- 
action, which  agreement  was  as  follows:  In 
November,  1905,  defendant  was  the  owner 
and  In  possession  of  a  piece  of  land  In  the 
city  of  Hardy,  In  Sharpe  county.  Ark.  Dur- 
ing said  month  plaintiff  purchased  this  land 
from  defendant  promising  to  pay  $750  for 
It  and  deliver  to  defendant  the  whisky  sued 
for  In  the  petition  as  part  of  said  price. 
Thereafter  plaintiff  delivered  the  goods  to  de- 
fendant In  payment  on  the  price  of  the  real 
estate,  promising  to  pay  the  balance  In  cash. 
Before  the  balance  was  paid  or  a  deed  for 
the  land  had  been  executed  to  plaintiff,  a 
new    and    distinct    contract    regarding    the 


transaction  was  entered  Into  between  the 
parties.  Defendant  owned  and  was  In  pos- 
session of  two  other  parcels  of  real  estate, 
to  wit,  a  lot  In  the  town  of  Mammoth  Spring, 
Fulton  county.  Ark.,  and  a  lot  In  Boyce  City, 
Oregon  county.  Mo.  These  two  lots  are  de- 
scribed In  the  answer,  and  It  Is  averred  -that, 
by  mutual  agreement  between  plaintiff  and 
defendant  their  original  contract,  whereby 
plaintiff  was  to  purchase  from  defendant  a 
lot  in  the  city  of  Hardy,  Ark.,  was  rescind- 
ed, and  Instead  It  was  agreed  between  them 
plaintiff  should  purchase  from  defendant  the 
two  parcels  of  land  last  described,  should  pay 
$1,000  for  the  Missouri  lot  and  $200  for  the 
Arkansas  lot,  or  $1,200  In  all,  and  the  price 
of  the  whisky  In  controversy  should  go  as 
a  credit  on  said  sum  and  plaintiff  pay  de- 
fendant the  balance  of  $830.50  In  cash.  We 
have  stated  these  matters  according  to  the 
clear  intention  of  the  answer,  though  two 
clerical  errors  occurred  In  giving  the  prices 
of  the  properties;  but  the  mistakes  are  so 
obvious  they  cut  no  figure.  It  was  further 
averred  plaintiff  had  not  paid  defendant  the 
sum  of  $830.50,  or  any  part  thereof,  though 
defendant  had  performed  all  the  conditions 
of  the  contract  on  his  part  and  stood  ready 
and  wining,  and  Is  still,  to  convey  to  plain- 
tiff, by  a  good  warranty  deed,  the  two  par- 
cels of  ground  and  deliver  possession  of  them, 
and  that  defendant  bad  offered  to  deliver 
t&em  on  payment  of  the  purchase  prlce^  but 
plaintiff  had  refused  to  accept  the  deed  or 
pay  the  balance  of  the  price.  It  Is  further 
averred  defendant  had  executed  a  sufficient 
warranty  deed  conveying  the  title  to  the  prop- 
erty to  plaintiff  and  had  brought  the  same 
Into  court  and  tendered  It  to  plaintiff. 
Wherefore  defendant  prayed  for  an  order 
and  decree  directing  plaintiff  to  accept  the 
deed  and  pay  the  balance  of  the  purchase 
money.  In  reply  plaintiff  denied  he  had  ever 
entered  Into  any  contract  or  agreement  with 
defendant  to  purchase  the  lands  mentioned, 
and  alleged  that  If  any  such  agreement  was 
ever  made  between  the  parties.  It  was  not 
reduced  to  writing,  but  was  a  verbal  con- 
tract and  void  under  the  statute  of  frauds. 

Plaintiff  and  defendant  testified  In  contra- 
diction of  each  other  regarding  the  alleged 
contracts  for  the  purchase  of  real  estate.  The 
testimony  of  defendant  Is  positive  In  favor  of 
both  contracts.  He  swore  the  first  one  for 
the  sale  of  property  In  Hardy,  Ark.,  was 
made  In  November,  1905,  and  was  rescinded 
at  plaintiff's  Instance  in  June,  1906,  and  the 
other  contract  for  the  sale  and  purchase  of 
the  lots  In  Mammoth  Spring,  Ark.,  and  Boyce 
City,  Mo.,  substituted  in  lieu  of  It  The  tes- 
timony indicates  plaintiff,  who  was  a  whole- 
sale dealer  In  liquors,  desired  to  obtain  the 
lot  in  Boyce  City,  Mo.,  which  had  a  building 
on  It  to  have  a  saloon  conducted  there  where 
bis  liquors  would  be  sold;  that,  before  the 
transaction   was  consummated,  a  local  op- 
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tion  election  was  held  in  the  county  and  re- 
sulted iu  prohibiting  the  sale  of  intox'lcating 
liquors  therein,  and  then  plaintiff  did  not 
care  to  obtain  the  property.  Plaintiff  him- 
self denied  he  ever  made  a  contract  for  the 
purchase  of  either  parcel  of  real  estate, 
though  he  said  he  and  defendant  contemplat- 
ed a  deal  for  the  lot  iu  Hardy,  but  the  ab- 
stract of  the  title  furnished  by  defendant  was 
not  satisfactory.  He  swore  positively  he  nev- 
er agreed  to  take  any  other  property  from 
defendant.  Letters  written  by  plaintiff  were 
introduced  in  evidence  which,  to  our  minds, 
prove  he  did  agree  to  take  the  other  two  par- 
cels. These  letters  show  defendant  had  fur- 
nished an  abstract  to  said  two  parcels  of 
land  subsequent  to  the  agreement  about  the 
Hardy  property,  and  further  show  plaintiff 
objected  to  the  chain  of  title  in  one  of  said 
Abstracts,  saying  the  title  was  good  from  the 
United  States  down  to  a  man  named  Dead- 
rlck;  but  there  was  no  conveyance  shown 
from  Deadrick  to  Mrs.  Richie,  who  was  the 
next  grantor. 

As  it  was  admitted  Deadrlck's  name  did 
not  appear  In  the  chain  of  title  to  the  Hardy 
property.  It  is  clear  plaintiff  had  the  titles  to 
the  other  two  pieces  under  advisement  The 
original  deed  executed  by  Deadrick  had  been 
burnt  in  a  Are  which  destroyed  the  records 
of  Fulton  county,  Ark.,  but  the  defect  was 
cured  by  a  quitclaim  deed  execut«d  by  Dead- 
rick and  wife  to  defendant.  In  our  opinion 
the  abstracts  of  the  titles  to  the  two  parcels 
-of  property,  taken  in  connection  _  with  this 
.quitclaim  deed,  showed  good  titles  to  both 
tracts  were  vested  in  defendant  at  the  time 
tie  tendered  a  warranty  deed  to  plaintiff.  It 
is  said  these  abstracts  were  not  competent 
.evidence.  The  testimony  shows  defendant 
was  to  furnish  plaintiff  with  abstracts  of  the 
titles,  and  if  good  titles  in  defendant  were 
-isliown  thereby,  the  transaction  was  to  be 
-completed.  Plaintiff's  own  letters  prove  he 
had  the  at)Stracts,  or  one  of  them  at  least, 
■examined  and  criticised  by  a  title  examiner. 
Under  these  circumstances  the  abstracts  were 
.competent  in  order  that  the  court  might  de- 
termine whether  or  not  defendant  had  com- 
plied with  his  contract  to  furnish  abstracts 
-.showing  good  titles.  We  may  say,  too,  that 
in  one  of  his  letters  plaintiff  offered  to  pay 
■defendant  $75  to  sell  the  lots  so  as  to  get 
plaintiff's  money  out  of  them  (this  Is  the  ex- 
j>resslon  used).  The  weight  of  the  evidence 
-was  w^ith  defendant,  and  ou  it  the  court  found 
the  facts  in  his  favor,  and  further  found  d.- 
fendaut  had  been  able,  willing,  and  ready  to 
perform  his  part  of  the  contract,  but  plain- 
tiff had  refused  to  perform.  Therefore  plain- 
tiff was  denied  a  recovery  on  his  account  and 
was  given  the  option  to  complete  the  pur- 
chase of  the  laud  within  30  days  from  the 
-date  of  the  decree  by  paying  to  defendant  the 
balance  due  on  the  price,  or  $S30.oO,  and  from 
this  Judgment  plaintiff  appealed. 


We  are  not  called  on  to  determine  whether 
the  letters  written  by  plaintiff  constitute  suf- 
ficient memoranda  of  the  contracts  for  the 
purchase  of  the  two  parcels  of  land  to  satis- 
fy the  statute  of  frauds.  The  decree  did  not 
compel  plaintiff  to  take  the  land,  but  only  al- 
lowed him  the  option  to  do  so.  Therefore  the 
contract  was  not  specifically  enforced.  The 
question  for  decision  is  regarding  plaintiff's 
right  to  Judgment  for  the  price  of  the  wbls- 
ky  which  was  delivered  as  part  payment  of 
the  price  of  the  lots,  in  view  of  bis  refusal 
to  carry  out  the  contract.  Plaintiff  Is  to 
blame  for  the  agreement  remaining  unexecut- 
ed and  cannot  in  Justice  compel  defendant  to 
pay  money  for  the  whisky  which  was  to  go  in 
payment  for  the  lots.  In  Galway  v.  Shields,  GH 
Mo.  313,  27  Am.  Rep.  331,  the  Supreme  Court, 
on  a  review  of  the  authorities,  held  a  person 
who  had  paid  money  or  property  on  a  verlial 
contract  for  the  purchase  of  land  could  not 
maintain  an  action  to  recover  back  the  money 
or  the  value  of  the  property  so  paid,  if  the 
vendor  of  the  laud  was  willing  to  execute  the 
contract.  The  action  was  identical  with  the 
case  at  bar,  being  for  the  value  of  goods  sold 
and  delivered  pursuant  to  a  verbal  contract 
by  which  the  goods  were  to  be  paid  for  in 
real  estate.  The  owner  of  the  real  estate  bad 
tendered  a  proiier  deed,  but  the  seller  of  the 
goods  refused  to  accept  It.  That  decision  is 
conclusive  of  this  appeal. 

The  Judgment  is  affirmed.    All  concur. 


VETTE  v.  J.  S.  MERRELIi  DRUG  CO. 
(St.  Louis  Court  of  Appeals.    Missouri.    March 


23,  1009. 


Rehearing 
IS 


Denied  April  6, 


1.  Sales  (§  450*)— Conditional  Sales— Dis- 
tinguished FuoM  Lease. 

The  owner  of  a  drug  store  in  a  lease  of 
storeroom  executed  an  instrument  purporting,  in 
its  first  part,  to  be  a  lease  of  the  storeroom, 
fixtures,  and  stock  of  ^oods  to  second  parties  for 
a  fixed  ^riod  in  consideration  of  a  certain  sum 
to  be  paid  in  monthly  installments.  Second  par- 
ties were  permitted  to  cancel  the  contract  prior 
to  its  agreed  termination  by  giving  notice,  in 
which  event  the  stock  was  to  be  turned  over  in 
the  same  condition  as  received,  and  they  agreed 
not  to  sublet  the  premises,  to  repair  damage  to 
fixtures,  and  to  surrender  possession  at  the  ex- 
piration of  the  term.  The  second  part  of  the 
instrument  was  in  the  form  of  a  proposal  by  sec- 
ond parties,  accepted  by  the  owner,  to  purchase 
the  stock,  fixtures,  and  good  will  of  the  estab- 
lishment and  to  take  a  sublease  of  the  stoiv- 
room  for  a  term  to  end  at  the  same  date  as  the 
owner's  lease  and  for  the  same  rental.  It  was 
further  agreed:  That  a  certain  sum  should  be 
paid  in  addition  to  the  "rental" ;  that  second 
parties  should  make  a  certain  deposit,  which  if 
the  agreement  was  carried  out  should  be  credited 
on  the  price ;  that  they  should  execute  a  chattel 
mortgage ;  that  they  should  have  no  right  to 
purchase  until  they  had  paid  the  full  amount 
under  the  first  part  of  the  agreement ;  that  if 
they  failed  to  carry  out  the  agreement  as  a 
whole,  the  sum  deposited  should  be  forfeited: 
and  that  if  they  abandoned  it  dnrine  the  period 
of  the  purported  lease,  they  should  lose  what 
tbey  paid  under  it  and  also  the  deposit.     Beld, 
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that  the  first  portion  of  the  instniment  was  not, 
as  it  puri>orted  on  its  face  to  be,  a  lease,  and 
the  second  part  an  option  to  purchase  at  the  end 
of  the  term,  hut  that  the  instrument  as  a  whole 
was  a  conditional  sale  executed  in  the  form  it 
was  to  evade  the  statute  regarding  conditional 
«ales. 

fEd.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  45C.*) 

2,  Sales  (§  472*)— Conditional  Sales— Re- 

COBOING. 

Though  a  contract,  in  reality  a  contract  of 
conditional  sale,  was  drawn  in  part  in  the  form 
of  a  lease  to  evade  Rev.  St.  1899,  {  3412  fAnn. 
St.  1006,  p.  1045),  requiring  a  contract  of  con- 
ditional sale  to  be  in  writing  and  recorded  as 
against  creditors  and  purchasers,  a  person  who 
is  neither  a  creditor  of,  nor  a  purchaser  from, 
the  buyer,  and  who  was  apprised  of  the  arrange- 
ment with  the  seller  and  a  party  to  it,  is  not 
within  the  protection  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1370;    Dec  Dig.  jj  472.*] 
S.  Sales  (5  479*)— CoNDrrioNAL  Sales— Rem- 
edies OF  Seller. 

Rev.  St  1809,  S  3413  (Ann.  St.  1906.  p. 
1047).  providing  that  it  shall  be  unlawful  for 
the  owner  to  take  possession  of  property  condi- 
tionally sold  without  refunding  what  has  been 
paid  on  the  price  after  deducting  reasonable 
compensation  for  the  use  of  the  property  and  al- 
lowing for  reasonable  breakage  and  damage,  does 
not  compel  the  owner  to  reclaim  the  property 
and  tender  back  part  of  the  price,  but  only  pre- 
vents him  from  taking  the  property  without  a 
tender. 

[E2d.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  479.*] 

4.  Guabantt  (S  70*)- Dischaboe  or  Guaban- 
TOR— Neglect  to  Act. 

It  is  no  defense  to  a  guaranty  of  perform- 
ance of  a  conditional  sale  of  a  stock  of  goods  by 
the  buyer  that  the  seller  did  not  take  possession 
and  tender  back  what  had  been  paid  less  reason- 
able compensation  for  the  use  of  the  property, 
where  it  was  intended  by  all  the  parties  that 
the  goods  should  be  sold  by  the  buyer  and  were 
practically  all  so  sold,  for  the  seller  bad  no  title 
to  the  replenishments  or  any  right  to  take  them 
with  or  without  the  tender. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec  Dig.  8  70.*] 

5.  Judgment    (§   891*)- Several.  Obligobs— 
Satisfaction. 

The  obligee  of  a  contract  to  which  there  are 
several  obligors  may  have  different  judgments 
against  them  for  a  breach,  but  can  only  have  one 
satisfaction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1703;  Dec.  Dig.  |  891.*] 

6.  Bawkkuptct  (I  364*)— Pboof  of  Claim— 
ErFECT  ON  Secubitt. 

The  fact  that  the  assignee  of  one  who  con- 
ditionally sold  a  stock  of  goods  filed  a  demand 
before  the  referee  in  bankruptcy  proceedings 
against  the  buyer  does  not  preclude  him  from  su- 
ing on  a  guaranty  of  performance  of  the  con- 
tract of  sale  by  the  buyer. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {  004 ;   Dec.  Dig.  i  364.*] 

Appeal  from  St  Louis  Circuit  Court ;  Rob- 
ert M.  Foster,  Judge. 

Action  by  John  H.  Yette  against  the  J.  S. 
Merrell  Drug  Company  on  a  guaranty.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Prior  to  the  facts  to  be  related,  William  V. 
Glascock  was  the  proprietor  of  a  drug  store 


at  No.  307  North  Twelfth  street  In  a  room 
which  be  had  leased  from  the  Star  Building 
Company.  The  building  of  which  the  nwiu 
was  a  part  was  known  as  the  "Star  Build- 
ing," and  Glascock's  establishment  as  the 
"Star  Pharmacy."  His  lease  of  the  room 
would  expire  April  30,  1909.  On  October  1, 
1904,  he  entered  into  a  contract  with  Philip 
C.  Wise  and  Leo  K.  Solomon,  which  will  l>e 
copied  Infra.  Defendant  the  J.  S.  Merrell 
Drug  Company,  guaranteed  the  fulfillment  of 
a  portion  of  said  contract  as  will  appear,  and 
this  action  is  against  said  company  on  its  guar- 
anty; said  Solomon  &  Wise  having  failed  to 
perform  that  portion  of  the  contract  with 
Glascock  which  the  drug  company  had  guar- 
anteed. Vette  is  the  plaintiff  under  an  as- 
signment of  the  contract  to  him  by  Glas- 
cock. The  whole  contract  between  Glascock 
and  Solomon  &  Wise,  the  guaranty  of  de- 
fendant to  a  part  of  it,  the  assignment  to 
Vette,  and  that  portion  of  the  contract  be- 
tween Glascock  and  Solomon  &  Wise,  which 
looks  like  an  apiiendix  to  the  Instrument  us 
originally  drawn,  but  purports  to  have  been 
executed  on  the  same  day,  are  as  follows: 

"This  article  of  agreement  made  and  en- 
tered Into  this  l3t  day  of  October,  1004,  by 
and  between  William  V.  Glascock,  of  the  city 
of  St.  Louis,  Mo.,  party  of  the  first  part  and 
Philip  C.  Wise  and  L.  K.  Solomon,  also  of 
the  city  of  St  Louis,  Mo.,  parties  of  the  sec- 
ond part,  wltnesseth:  That  the  said  party  of 
the  first  part  has  this  day  leased  to  the  said 
parties  of  the  second  part  the  certain  store- 
room known  as  No.  307  North  Twelfth  street 
in  the  city  of  St  Louis,  Mo.,  together  with  all 
fixtures,  soda  fountain,  cash  register  and  the 
stock  of  fresh,  up-to-date  drugs,  sundries, 
cigars,  candies,  etc.,  to  the  value  of  $800, 
for  the  period  of  eight  months  from  the 
1st  day  of  October,  1904,  on  the  following 
terms,  to  wit:  For  the  use  and  rent  thereof 
the  said  parties  of  the  second  part  hereby 
promise  to  pay  to  the  said  party  of  the  first 
part,  or  to  bis  order,  the  sum  of  $1,800,  for 
the  whole  time  above  stated,  and  to  pay  the 
same  in  equal  monthly  installments  of  $22.'i 
per  month,  on  the  last  day  of  each  month 
(not  In  advance);  the  first  payment  to  be 
made  on  the  3l8t  day  of  October,  1904.  It 
is  especially  agreed  and  understood  that  the 
said  parties  of  the  second  part  reserve  the 
right  to  cancel  this  lease  at  any  time  before 
the  termination  as  atmve  stated,  by  giving; 
to  the  said  party  of  the  first  part  a  writte;) 
notice  of  their  intention  to  do  so  at  least  10 
days  before  the  expiration  of  the  current 
month  of  their  tenancy,  and  upon  giving  said 
notice  they  shall  be  released  from  all  liabili- 
ties on  account  of  rents,  except  for  the  cur- 
rent month.  It  Is  also  specially  understood 
and  agreed  that  at  the  time  the  said  parties 
of  the  second  part  shall  turn  over  to  the  said 
party  of  the  first  part  said  store  with  all 
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fixtures  and  stock  therein  contained  tbat 
there  shall  be  at  least  $800,  at  wholesale 
value,  of  the  stock,  drugs,  cigars,  sundries, 
etc.,  and  the  said  stock  of  drugs,  etc.,  shall 
be  fresh  and  up  to  date,  the  same  as  now 
contained  In  said  store.  The  said  parties 
of  the  second  part  agree  not  to  sublet,  said 
premises,  nor  allow  any  other  tenant  to  come 
in  with  or  under  them,  without  the  written 
consent  of  said  party  of  the  first  part,  and 
that  they  will  replace  or  repair  all  Injuries 
or  damages  to  the  fixtures  by  them  during 
their  occupancy,  or  shall  pay  for  the  same,  at 
the  expiration  of  this  lease  they  will  quit  and 
surrender  up  to  the  said  party  of  the  first 
part  the  peaceable  possession  thereof.  It  Is 
hereby  understood  that  all  expenses  for  light, 
telephone,  etc.,  shall  be  paid  by  the  said 
parties  of  the  second  part  In  witness 
whereof  the  parties  have  set  their  hands  to 
three  copies,  one  copy  to  be  retained  by  the 
said  party  of  the  first  part,  one  copy  to  be 
held  by  said  L.  K,  Solomon,  and  one  copy 
to  be  held  by  the  J.  S.  Merrell  Drug  Co.,  a 
corporation.  W.  V.  Glascock.  Philip  C. 
Wise.    Leo.  K.  Solomon. 

"In  consideration  of  the  execution  of  the 
above  lease  and  the  sum  of  one  dollar  to  us 
In  hand  paid,  we  hereby  guarantee  the  ful- 
fillment of  the  covenants  of  the  above  lease, 
subject  to  privilege  of  cancellation  as  herein 
stated.  O.  L.  Bieser.  J.  S.  Merrdl  Drug 
Co.,  by  Henry  Stolle,  Treas. 

"Referring  to  the  above  lease,  It  Is  propos- 
ed by  the  parties,  Philip  C.  Wise,  L.  K.  Solo- 
mon, and  William  V.  Glascock,  that  they,  the 
said  Philip  C.  Wise  and  Leo  K.  Solomon  will 
buy  from  the  said  William  V.  Glascock,  and 
the  said  William  V.  Glascock  will  sell  to 
Philip  C.  Wise  and  Leo  K.  Solomon  at  the 
expiration  of  this  lease  (and  after  they,  the 
first-named  parties,  have  paid  in  the  full 
amount  of  $1,800),  the  entire  contents  of  said 
drug  store,  and  they,  the  said  Leo  E.  Solo- 
mon and  Philip  C.  Wise,  hereby  agree  to 
pay  for  such  stock  and  fixtures  and  good  will 
the  full  sum  of  three  thousand  and  sixty 
($3,060)  dollars  (in  addition  to  the  above 
$1,800  rental),  and  they  hereby  deposit  with 
the  said  William  V.  Glascock  the  sum  of 
two  hundred  ($200)  dollars,  as  earnest  money, 
to  be  applied  In  part  payment  for  the  above- 
named  business,  and  they  hereby  agree  to 
execute  their  note,  secured  by  chattel  mort- 
gage, on  the  entire  contents  of  the  drug  store 
at  No.  307  North  Twelfth  street,  in  the  city 
of  St.  Louis,  Mo.,  in  the  sum  of  $2,800,  with 
Interest  from  June  1,  1005,  at  the  rate  of  0 
per  cent  per  annum,  said  note  to  be  paid  iu 
monthly  installments  of  $150  each,  first  pay- 
ment to  be  made  on  the  1st  day  of  July,  1905, 
and  in  the  event  that  the  said  Solomon  and 
Wise  should  fall  to  pay  in  the  full  amount 
of  $1,800  as  hereinbefore  stated,  or  In  case 
they  fall  to  execute  said  chattel  mortgage 
as  above  stated,  then  the  said  $200  hereby 
deposited  shall  revert  to  the  said  Glascock 


as  liquidated  damages.  It  is  specially  under- 
stood that  the  said  chattel  mortgage  to  be 
executed  shall  Include  all  stock  and  fixtures 
contained  In  said  drug  store,  and  all  stock 
and  fixtures  that  may  be  added  to  said  drug 
store  from  time  to  time,  and  the  said  Solo- 
mon and  Wise  shall  guarantee  that  the  stock 
shall  not  be  less  than  $800  in  case  the  stock 
and  fixtures  are  turned  back  to  William  V. 
Glascock.  In  case  the  said  Solomon  and 
Wise  should  fnlly  comply  with  the  condi- 
tions of  the  lease  of  the  store,  stock,  and  fix- 
tures as  hereinbefore  agreed,  the  said  W.  V. 
Glascock  promises  and  agrees  to  give  a  good, 
sufflclent  and  clear  bUl  of  sale  to  the  said 
Wise  and  Solomon,  free  from  all  liens  of 
every  class  and  character  covering  the  above- 
described  stock  and  fixtures,  except  a  chattel 
mortgage  on  soda  fountain  for  a  balance  of 
$750  that  win  be  due  on  purchase  price, 
which  amonnt  may  be  assumed  by  said  Solo- 
mon and  Wise  and  deducted  from  note  for 
$2,800  to  be  executed  for  balance  of  purchase 
price  and  he  will  deliver  to  them  a  sublease 
for  a  period  ending  April  30,  1009,  at  the 
same  annual  rental  be  is  charged,  and  the 
said  Solomon  and  Wise  hereby  agree  that 
they  will  execute  with  the  said  W.  V.  Glas- 
cock a  lease  on  the  said  premises  for  the 
above  period  at  a  rental  not  exceeding  $125 
per  month,  payable  in  advance,  and  it  is 
agreed  tbat  a  clause  shall  be  Inserted  In  the 
chattel  mortgage  to  be  executed  by  said  Solo- 
mon and  Wise,  under  which  the  stock  and 
fixtures  shall  be  held  as  security  for  the  pay- 
ment of  the  above  rent  as  well  as  for  the 
payment  of  the  aforementioned  $2,8C0.  Phil- 
ip C.  Wise.    Leo  K.  Solomon. 

"I  hereby  accept  the  above  proposition,  and 
further  agree  that  I  will  pay  to  said  Solomon 
and  Wise  the  sum  of  one  thousand  dollars 
as  liquidated  damages,  in  case  I  should  fall 
to  make  the  bill  of  sale  and  lease  as  above 
provided.    W.  V.  Glascock. 

"St  Louis,  Mo.,  Dec.  20,  1004.  For  value 
received,  I  hereby  assign  and  sell  to  John 
H.  Vette,  all  my  right,  title,  and  Interest  in 
and  to  the  contract  hereto  attached,  and  all 
my  Interest  in  drug  store  known  as  Star 
Pharmacy  in  Star  Building,  St  Louis,  Mo. 
W.  V.  Glascock. 

"It  is  understood  between  the  parties  to 
the  within  lease  that  in  case  of  the  total  or 
partial  destruction  by  fire  of  the  premises 
leased,  including  the  stock  and  fixtures  there- 
in described,  then  the  same  shall  be  restored 
within  a  reasonable  time  by  the  lessor  at  his 
expense,  and  the  rent  shall  abate  for  the 
period  during  which  the  premises,  stock,  and 
fixtures  are  being  put  in  a  tenantable  con- 
dition. It  being  further  understood  t)etween 
the  parties  that  the  lessor  In  case  of  loss  or 
partial  loss  by  fire  shall  replace  the  stock 
with  at  least  $800  worth  of  fresh  and  mer- 
chantable drugs  as  selected  by  the  lessees, 
and  the  fixtures  with  others  of  the  value  of 
$2,950,  to  be  selected  by  the  lessees.    This 
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daose  to  be  signed  In  triplicate  and  pasted 
to  and  made  a  part  of  a  lease  made  tbla  Ist 
day  of  October,  1904,  between  William  V. 
Glascock,  lessor,  and  Ptallip  0.  Wise  and 
Leo  K.  Solomon,  lessees.  W.  V.  Glascock. 
Philip  C.  Wise.    Leo  K.  Solomon." 

Pursuant  to  their  undertaking  aa  evidenced 
in  the  foregoing  instrument,  Solomon  Sc  Wise 
paid  Glascock  Installments  of  money,  as  fol- 
lows :  |22S  on  the  last  days  of  October,  No- 
vember, and  December,  1904,  and  as  Glas- 
cock had  assigned  to  Vette  on  December  20th, 
they  afterwards  paid  Vette  two  installments 
on  the  last  days  of  January  and  February, 
1906.  They  did  not  pay  an  Installment  in 
March,  but  on  April  4th  paid  $125  on  the 
March  installment,  leaving  $100  unpaid. 
Plaintur  says  they  also  paid  $63  on  the  debt 
for  the  soda  fountain  mentioned  in  the  agree- 
ment, and  they  testified  to  paying  the  Star 
Building  Company  $250  for  rent  for  May 
and  June,  and  the  May  rent,  if  paid,  should  go 
as  a  credit  on  the  contract  between  them  and 
Glascock,  for  the  eight  months  ending  May 
31st.  This  would  leave  the  rent  for  April  un- 
paid and  make  the  total  payments  of  Solo- 
mon &  Wise,  on  the  stipulation  to  pay  $1,800, 
$1,43&60,  leaving  a  balance  of  $361.40; 
whereas.  If  the  May  rent  was  not  paid,  the 
total  payments  were  $1,313.60,  leaving  a  bal- 
ance of  $486.40.  Wben  they  found  them- 
«elves  unable  to  pay  the  full  Installments, 
Vette  said  to  pay  $125,  due  as  the  monthly 
rental  of  the  room  under  the  lease  held  by 
Glascock  from  the  Star  Building  Company, 
and  he  (Vette)  would  wait  for  the  remain- 
der of  the  installments.  The  evidence  goes 
to  show  demands  by  Vette  in  April  and  July 
for  the  possession  of  the  premlsee,  including 
the  stock  of  merchandise.  In  the  latter 
month  and  on  the  6th  day  of  it,  a  petition  in 
bankruptcy  was  filed  in  the  federal  court 
against  Solomon  &  Wise,  and  on  July  7th 
they  turned  over  the  keys  of  the  room  to  the 
agent  of  the  building  company.  During  the 
latter  part  of  July  they  were  adjudged  bank- 
rupts, and  their  property,  including  the  fix- 
tures and  goods  In  question,  was  placed  in 
charge  of  a  trustee  pursuant  to  the  bankrupt- 
cy act  Vette  filed  a  petition  before  the  ref- 
eree in  bankruptcy,  claiming  the  fixtures  and 
goods  as  owner,  and  ^e  referee  ordered  the 
fixtures  turned  over  to  him,  bat  refused  the 
petition  regarding  the  merchandise.  The 
federal  District  Court  affirmed  this  ruling  of 
the  referee  In  regard  to  the  merchandise; 
the  matter  having  been  certified  to  said  court 
Afterwards  Vette  presented  a  demand 
against  the  bankrupt  estate  for  $1,350,  the 
amount  for  which  be  sues  in  this  case  and 
composed  of  the  same  items,  which  demand 
was  allowed  by  the  referee.  On  December 
17,  1906,  plalntitr  Instituted  the  present  ac- 
tion against  the  Merrell  Drug  Company  on  its 
guaranty.  The  petition  alleges  the  trustee  in 
bankruptcy  had  been  discharged  from  his 
trust,  and  Insufflclent  funds  had  come  into 


his  hands  to  pay  any  of  the  demands  allow- 
ed against  the  bankrupt  estate  of  Solomon  & 
Wise,  and  that  plalntitr  never  has  received 
anything  on  account  of  said  bankruptcy  pro- 
ceeding, though  Solomon  &  Wise  have  been 
discharged  from  all  their  liabilities  by  the 
decree  of  the  federal  court  Other  facts  are 
stated  in  the  petition  substantially  as  we 
have  set  them  out,  and  it  is  charged  the  drug 
company  is  indebted  to  plaintiff  by  reason  of 
the  facts  alleged  in  the  sum  of  $1,350,  com- 
posed of  the  following  items:  Rent  of  store- 
room for  the  months  of  March,  April,  and 
May,  $225  a  month,  or  $675,  and  for  the 
stock  of  goods  turned  over  to  Solomon  & 
Wise  under  their  contract  with  Glascock  and 
not  returned  by  them  in  accordance  with  the 
contract,  $800,  or  a  total  of  $1,475,  less  a 
credit  for  $125  paid  April  4th  on  the  March, 
installment  Wherefore  plaintiff  prayed 
Judgment  for  $1,350  against  the  drug  com- 
pany. The  answer  admitted  the  execution  of 
the  instrument  declared  on  and  averred  it 
was  one  entire  contract  between  Solomon  & 
Wise  and  Glascock,  though  it  appeared  to 
consist  of  two  contracts.  The  answer  fur- 
ther admitted  the  bankruptcy  proceeding 
against  Solomon  &  Wise,  surrender  of  the 
fiztnres  and  furniture  in  the  storeroom  to 
plaintiff,  refusal  of  the  officials  in  bankrupt- 
cy to  turn  over  the  stock  of  merchandise  to 
him,  failure  of  the  estate  to  pay  a  dividend, 
and  discharge  of  the  bankrupts.  It  was  aver- 
red Solomon  &  Wise  had  paid  Glascock  and 
plaintiff  on  the  contract  sums  of  money 
amounting  In  the  aggregate  to  $1,763.60; 
further,  that  when  the  contract  was  arrang- 
ed all  the  parties  to  it  contemplated  the  stock 
of  merchandise  should  be  sold  In  the  usual 
course  of  retail  trade  by  Solomon  &  Wise, 
and  said  firm  had  sold  nearly  all  of  the  orig- 
inal stock  prior  to  their  bankruptcy.  It  la 
further  averred  that,  if  plaintiff  ever  had 
any  right  to  the  possession  of  the  goods,  he 
failed  and  neglected  to  enforce  bis  right  in 
a  reasonable  time,  or  until  after  Solomon  & 
Wise  had  been  adjudged  bankrupts,  and  took 
no  appeal  from  the  refusal  of  the  referee  to 
turn  over  the  goods  to  him,  or  from  the  or- 
der of  the  District  Court  affirming  the  deci- 
sion of  the  referee.  Wherefore  defendant 
was  relieved  of  liability  under  its  guaranty. 
The  court,  after  passing  on  requested  declar- 
ations of  law,  entered  Judgment  for  defend- 
ant, and  plaintiff  appealed. 

Jamison  ft  Thomas,  for  appellant  Grant 
&  Kennedy,  for  respondent 

GOODS.  J.  (after  stating  the  facts  as 
above).  Defendant's  counsel  insist  the  con- 
tract between  Glascock,  on  one  part,  and  Sol- 
omon ft  Wise,  on  the  other,  was  of  such  a 
nature  that  their  client  was  exonerated  from 
liability  on  it  in  consequence  of  plaintifTs 
procuring  an  allowance  by  the  referee  in 
bankruptcy  of  the  present  demand  against 
Solomon  ft  Wise.     They  say  Vette,  by  de- 
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mandlng  and  getting  tbe  furniture  and  fix- 
tures and  demanding  also  the  goods,  elected 
to  rescind  the  entire  contract,  and  hence  re- 
leased defendant  as  guarantor  for  the  per- 
formance of  any  part  of  It.  Plaintiff's  coun- 
sel insist  there  was  a  contract  of  letting 
which  was  Independent  of  the  one  for  the 
sale  of  the  property,  and  that  defendant 
guaranteed  performance  of  it  whether  a  sale 
was  consummated  under  the  other  contract 
or  not  It  is  conceded  defendant  and  its  co- 
guarantor,  Bleser,  guaranteed  fulfillment  on- 
ly of  those  promises  made  by  Solomon  & 
Wise  which  preceded  their  signatures,  and 
this  preceding  matter  purported  to  l>e  a  lease 
of  the  storeroom,  furniture,  fixtures,  and 
stock  of  goods  for  the  eight  months  from  Oc- 
tober 1,  1904,  to  June  1,  1905,  upon  certain 
terms,  to  wit:  The  parties  of  the  second  part 
(Solomon  &  Wise)  were  to  pay  Glascock  $1,- 
800  for  the  whole  term  in  monthly  install- 
ments of  $225  on  the  last  day  of  each  month. 
The  middle  paragraph  of  the  so-called  lease 
permitted  Solomon  &  Wise  to  cancel  the  con- 
tract at  any  time  prior  to  its  termination  by 
giving  Glascock  written  notice  of  their  inten- 
tion to  do  so  10  days  before  the  expiration 
of  the  current  month;  further  providing 
that,  upon  giving  said  notice,  Solomon  ft 
Wise  should  be  released  from  all  liability  for 
rent  except  for  the  month.  This  paragraph 
stipulated  that  if  Solomon  &  Wise  turned 
over  the  premises,  fixtures,  and  merchandise 
to  Glascock  pursuant  to  the  right  accorded 
them  to  do  so,  there  should  be  at  least  $800 
of  merchandise  at  wholesale  on  band,  and 
the  same  should  be  fresh  and  up  to  date  as 
it  was  at  the  date  of  the  contract  The  next 
paragraph  bound  Solomon  &  Wise  not  to  sub- 
let the  premises  without  the  consent  of  Glas- 
cock, to  replace  and  repair  all  breakage  and 
damage  to  fixtures  during  their  occupancy 
or  pay  for  same,  and  quit  and  surrender 
Iiossession  to  Glascock  at  the  expiration  of 
the  term;  also  required  the  parties  of  the 
second  part  to  bear  the  expense  of  telephone 
and  lights.  Part  of  the  undertakings  of 
Solomon  &  Wise  were  to  be  secured  by  a 
guaranty,  and  part  by  a  chattel  mortgage, 
the  Instrument  provides,  and  those  stipula- 
tions we  have  mentioned  were  what  defend- 
ant guaranteed.  The  stipulation  that  tbe 
stock  should  be  of  the  value  of  $800,  if  it  was 
returned  to  Glascock,  refers  to  a  return  of  it 
upon  the  cancellation  of  the  alleged  lease  by 
Solomon  &  Wise  before  the  end  of  the  term. 
There  was  no  stipulation  for  redelivery  of 
the  merchandise  to  Glascock  or  his  order 
after  the  eight  months  had  expired,  for  we 
think  such  is  not  the  effect  of  the  following 
language:  "It  is  specially  understood  that 
the  said  chattel  mortgage  to  be  executed 
shall  include  all  stock  and  fixtures  contained 
in  said  drug  store,  and  all  stock  and  fixtures 
that  may  be  added  to  said  drug  store  from 
time  to  time;  and  the  said  Solomon  ft  Wise 
shall  guarantee  that  the  stock  shall  not  be 
less  than  $800  In  case  the  stock  and  fixtures 


I  are  turned  back  to  William  V.  Glascock." 
I  That  clause  refers  only  to  the  value  of  the 
stock  if  turned  back  inside  of  eight  months 
as  previously  provided.  As  Solomon  ft  Wise 
never  attempted  to  terminate  the  alleged  ten- 
ancy, but  remained  in  occupancy  until  July, 
1905,  or  more  than  a  month  after  the  term 
had  expired,  neither  Glascock  nor  plaintiff, 
as  assignee,  became  entitled  by  virtue  of  said 
proviso  of  the  contract  to  a  return.  Whether 
return  might  be  demanded  under  our  statute 
will  be  determined  later.  But  defendant 
bound  itself,  inter  alia,  for  the  payment  by 
Solomon  ft  Wise  of  $1,800  for  tbe  entire 
term.  The  whole  sum  has  not  been  paid, 
and  defendant  would  be  liable  for  the  bal- 
ance if  the  covenants  it  guaranteed  were 
contained  in  a  separate  contract  of  lease. 
If  the  whole  contract  was  simply  one  for  the 
conditional  sale  of  the  property,  defendant's 
liability  must  be  discussed  from  another 
point  of  view. 

The  second  part  of  the  agreement  between 
Glascock,  on  one  side,  and  Solomon  ft  Wise, 
on  the  other,  was  in  tbe  form  of  a  proposal 
by  the  latter,  accepted  by  Glascock,  to  pur- 
chase the  stock,  fixtures,  furniture,  and  good 
will  of  the  establishment  and  to  execute 
to  them  a  sublease  of  the  room  for  a  term 
to  end  April  30,  1909,  the  same  date  Glas- 
cock's lease  ended,  and  for  the  same  rental 
he  paid;  that  the  price  should  be  $3,060  in 
addition  to  the  $1,800  "rental" ;  that  a  chat- 
tel mortgage  should  be  executed  by  Solomon 
&  Wise  to  secure  the  payment  of  $2,060  in 
monthly  installments  of  $150  each,  and  for 
the  deposit  with  Glascock  of  $200  which,  if 
the  agreement  was  all  carried  out  should  be 
credited  on  the  purchase  price,  and  when, 
added  to  the  $2,SC0,  would  make  up  the 
$3,060,  or  the  amount  of  the  purchase  price 
above  the  $1,800  "rental,"  which  "rental" 
the  agreement  assumed  would  have  been 
paid  during  the  prior  eight  months. 

Several  things  stand  in  relief  on  this  agree- 
ment: Firstly,  that  Solomon  ft  Wise  had  no 
right  to  purchase  the  property  until  they  had 
carried  out  the  first  stipulation  by  paying 
the  full  $1,800  for  which  defendant  stood 
sponsor;  secondly,  if  they  failed  to  carry 
out  the  agreement  as  a  whole,  and  all  the 
terms  of  it,  the  $200  put  up  with  Glascock 
should  go  as  liquidated  damages  to  him; 
thirdly,  if  they  abandoned  the  enterprise  dur- 
ing the  first  eight  months  and  turned  the 
stock  back  to  Glascock,  they  would  lose  it 
what  they  bad  paid  on  it,  and  also  the  $200. 
Was  the  first  portion  of  tbe  contract  what  it 
purports  on  its  face  to  be,  to  wit  a  demise 
of  Glascock's  leasehold,  fixtures,  and  mer- 
chandise, and  the  second  part  a  contract  giv- 
ing Solomon  ft  Wise  an  option  to  purchase 
the  property  at  the  end  of  the  term,  or  was 
the  contract  as  a  whole  a  conditional  sale 
of  the  leasehold,  executed  In  a  peculiar  form 
to  evade  our  statutes  regarding  conditional 
sales?  We  think  the  latter  is  the  correct 
conclusion.     All  parts  of  the  contract  pur- 
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port  to  have  been  executed  on  the  same  day, 
Including  the  appendix  to  provide  what 
should  be  done  in  the  event  the  property  was 
burnt,  the  receipt  of  Glascock  for  $200,  ex- 
pressed to  be  "earnest  money  as  per  contract 
October  1,  1904,"  and  the  recital  In  the  con- 
tract that  said  sum  was  "to  be  npplle<l  in  part 
payment  for  the  above-named  business.*'  The 
monthly  installments  called  for  in  the  first 
part  of  the  agreement  were  made  up  of  the 
rental  due  the  Star  Building  Company  for 
the  storeroom,  or  |125,  plus  $100  on  the  price 
of  the  stock;  that  is,  $1,000  of  the  $1,800 
to  be  paid  by  Solomon  &  Wise  was  for  room 
rent  and  $800  went  toward  paying  for  the 
furniture,  fixtures,  and  merchandise.  They 
were  to  pay  $3,060  more  under  the  second 
portion  of  the  agreement,  and  were  then  to 
take  a  lease  of  the  room  for  the  balance  of 
Glascock's  term  nt  the  same  rental  he  paid. 
It  was  in  testimony  the  parties  in  negotiating 
the  transaction  put  an  estimate  on  the  stock 
approximating  its  value  at  $800,  and  the  con- 
cluding portion  of  the  contract  shows  the 
fixtures  were  valued  at  $2,950.  These  figures 
show  a  discrepancy  of  $110  as  compared  with 
the  purchase  price,  but  that  circumstance 
is  slight  in  comparison  with  others.  The 
parties  regarded  and  treated  the  arrange- 
ment between  them  as  one  contract.  Their 
stipulations  were  put  in  a  single  Instrument, 
and  in  his  written  assignment  to  Vette,  Glas- 
cock spoke  of  what  he  assigned  as  a  "con- 
tract," using  the  singular  instead  of  the  plu- 
ral number.  The  oral  testimony  shows,  too, 
the  parties  contemplated  a  sale  from  the  be- 
ginning of  their  negotiation.  It  seems  Im- 
po!<sible  to  hold  the  first  portion  to  be  a 
lease,  though  leases  of  personal  property  are 
not  unknown  to  the  law.  1  McAdam,  L.  ft 
T.  (3d  Ed.)  258.  The  delivery  of  a  stock  of 
merchandise  by  its  owner  to  another  person, 
to  be  disposed  of  in  the  ordinary  course  of 
retail  trade,  is  an  act  incompatible  with  a 
demise,  l)ecause  incompatible  with  retention 
of  a  reversion  In  the  property  to  vest  in  the 
owner  at  the  end  of  the  term.  1  McAdam, 
127.  The  contract  looks  like  a  conditional 
sale  which  was  to  become  absolute  on  the 
execution  of  a  chattel  mortgage  and  the  per- 
formance of  other  promises  by  Solomon  & 
Wise,  Including  the  taking  of  a  lease.  If 
so,  as  the  matter  never  was  consummated 
as  agreed.  It  remained  in  its  first  form. 

Treating  It  therefore  as  a  conditional  sale, 
it  is  not  clear  how  this  conclusion  affects 
the  liability  of  defendant  upon  Its  guaranty. 
Our  statutes  require  sales,  leases,  rentings, 
birings,  and  other  deliveries  of  personal 
property  by  the  owner  to  another,  on  con- 
dition that  the  title  shall  not  vest  in  the 
transferee  until  a  certain  sum  is  paid,  to  be 
evldenged  by  a  writing,  executed,  acknowl- 
edged, and  recorded  as  provided  In  cases  of 
mortgages  of  personal  property,  and  declare 
If  this  la  not  done  the  condition  regarding 
the  title  remaining  in  the  original  owner  is 
void  as  to  creditors  of  the  transferee  and 


purchasers  from  him  in  good  faith.  Rev. 
St.  1809,  {  3412  (Ann.  St  1906,  p.  1915).  The 
Instrument  in  question,  with  its  first  part  in 
the  form  of  a  lease,  likely  was  drawn  in 
evasion  of  this  statute;  but  defendant  is 
neither  a  purchaser  nor  a  creditor  of  Solo- 
mon &  Wise  and,  moreover,  was  apprised  of 
their  arrangement  with  Glascock  and  a  par- 
ty to  it  Therefore  it  is  not  within  the  pro- 
tection of  the  statute.  Section  3413  (Ann.  St 
1906,  p.  1947)  says  whenever  property  is 
sold,  leased,  rented,  hired,  or  delivered  in 
the  manner  provided  in  section  3412  (L  e., 
BO  as  to  retain  the  title  In  the  owner  until 
payment),  it  shall  be  unlawful  for  the  owner 
to  take  possession  of  the  property  without 
refunding  to  the  transferee,  or  any  one  re- 
ceiving the  property  from  him,  what  has 
been  paid  on  the  price,  after  deducting  rea- 
sonable compensation  for  the  use  of  the 
property,  not  to  exceed  25  per  cent  of  the 
amount  paid,  and  allowing  for  reasonable 
breakage  and  damage  done  while  the  prop- 
erty was  out  of  the  possession  of  the  owner. 
Said  statute  is  invoked  in  defense  of  the 
present  action,  in  connection  with  the  fact 
that  Vette  never  offered  to  pay  either  Solo- 
mon &  Wise  or  the  trustee  In  bankruptcy 
75  per  cent,  of  what  had  been  paid  by  the 
former.  This  proposition  has  no  relevancy 
to  the  liability  of  defendant  The  statute 
does  not  compel  the  owner  of  property  to 
reclaim  it  and  tender  back  part  of  the  pur- 
chase price,  but  only  prevents  him  from  re- 
claiming without  a  tender.  We  cannot  un- 
derstand why  Vette  should  lose  the  benefit 
of  the  guaranty,  which  was  taken  as  addi- 
tional security  for  performance  by  Solomon 
&  Wise,  because  he  did  not  choose  to  avail 
himself  of  the  statutory  remedy.  Moreover, 
this  decisive  fact  remains:  Practically  the 
whole  stock  of  goods  had  been  sold  by  Solo- 
mon ft  Wise,  and  it  was  Intended  from  the 
first  by  all  parties  concerned,  including  de- 
fendant, they  should  be.  Neither  Glascock 
nor  Vette  had  any  title  to  the  replenish- 
ments or  any  right  under  the  statute  to  take 
them  with  or  without  a  tender. 

Vette  procured  an  allowance  of  the  de- 
mand before  the  referee  In  bankruptcy,  and 
it  is  argued  bis  doing  so  precludes  him  from 
using  the  present  remedy.  The  idea  is  this: 
By  proceeding  in  bankruptcy  for  an  allow- 
ance and  for  the  return  of  the  furniture  and 
fixtures,  be  elected  to  rescind  the  contract 
with  Solomon  &  Wise  thereby  releasing  de- 
fendant from  its  guaranty  of  performance 
of  the  contract  This  argument  is  weak. 
As  far  as  the  allowance  of  the  referee  is 
concerned,  It  covered  part  of  what  Vette  is 
entitled  to  judgment  for  in  the  present  case, 
but  the  obligee  of  a  contract  to  which  there 
are  several  obligors  may  have  different  Judg- 
ments against  them  for  a  breach,  but  can 
have  only  one  satisfaction.  Carroll  v.  Camp- 
bell, 110  Mo.  557,  19  S.  W.  809.  If  defend- 
ant and  Solomon  &  Wise  were  co-promisors, 
plaintiff    might   obtain   sepurate  Judi,'aikuts 
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ttgalnst  them,  and  certainly  be  Is  not  pre- 
cluded from  a  Judgment  against  defendant, 
which  bound  Itself  In  a  distinct  contract,  by 
the  fruitless  allowance  against  the  bank- 
rupts. On  what  theory  the  referee  In  bank- 
ruptcy ordered  the  furniture  and  fixtures 
turned  over  to  Vette,  and  the  United  States 
District  C!ourt  afOrmed  the  order,  we  are 
not  apprised.  It  may  be  because  the  Instru- 
ment executed  by  Solomon  &  Wise  and  Glas- 
cock was  construed  to  be  both  a  contract  of 
lease  and  an  option  to  purchase.  The  fact 
that  the  right  of  other  creditors  to  take  ad- 
vantage of  the  nonrecordlng  of  the  contract, 
if  it  was  a  sale  on  condition,  was  not  en- 
forced, indicates  this  theory  was  followed. 
Missouri,  etc..  Plow  Co.  ▼.  Spllman  (D.  G.) 
117  Fed.  746;  Parlln,  etc.,  Co.  v.  Hord,  78 
Mo.  App.  279;  Oyler  y.  Renfro,  86  Mo.  App. 
231.  But  said  right  may  not  have  been  as- 
serted for  the  reason  that  the  amount  paid 
by  Solomon  &  Wise,  even  If  the  transaction 
was  regarded  as  a  sale,  was  less  than  the 
value  of  the  goods  and  the  rent  of  the  room 
while  they  occupied  it  The  contract  shows 
the  parties  grouped  together  the  rent  for 
eight  months  and  the  stock,  in  arranging  the 
price,  placing  the  former  at  $1,000  and  the 
latter  at  $800;  whereas,  the  furniture  and 
fixtures  were  priced  at  about  $3,000.  Now 
though  the  payments'  made  by  Solomon  & 
Wise  were,  legally  speaking,  on  the  whole 
purchase  price,  they  were  regarded  by  the 
parties  as  having  been  made  on  the  rent  and 
stodE  only,  and  may  have  been  so  treated 
In  the  bankruptcy  case,  thereby  leaving  the 
price  of  the  fixtures  wholly  unpaid,  so  that 
Vette  could  reclaim  them  without  tendering 
any  sum.  It  can  be  shown  by  a  computa- 
tion, which  we  will  not  introduce  Into  the 
opinion,  that  on  the  theory  of  a  conditional 
sale.  If  we  remember  Vette  could  get  back 
no  part  of  the  merchandise,  the  federal  tri- 
bunals secured  what  was  equivalent  to  sub- 
stantial compliance  with  section  8113  when 
they  relinquished  the  furniture  and  fixtures 
to  him  without  a  tender.  Those  matters 
are  conjectural  and  immaterial.  According 
to  our  view,  the  sale  of  the  furniture  and 
fixtures  fell,  as  to  creditors,  within  the  pro- 
visions of  section  3412,  and  after  the  sale 
the  property  so  far  belonged  to  Solomon  & 
Wise  that  in  strictness  of  law  they  could  not 
be  reclaimed  by  Vette  without  complying 
with  section  3413-  But  that  they  were  re- 
linquished to  him  without  compliance  with 
said  sectiou  is  a  matter  which  touches  the 
rights  of  Solomon  &  Wise  and  their  credit- 
ors, not  the  liability  of  defendant  on  its 
guaranty.  If  the  creditors  and  the  bank- 
ruptcy officials  chose  to  waive  the  statute, 
this  redounded  to  Vette's  benefit,  but  noth- 
ing be  did  in  the  bankruptcy  proceeding  es- 
tops him  now.  As  defendant  bound  itself 
for  the  payment  of  $1,800  by  Solomon  & 
Wise,  who  are  utterly  insolvent,  and  this 


debt  has  not  been  paid  in  full,  defendant 
must  respond  for  the  remainder. 

The  judgment  is  reversed,  and  the  causa 
remanded.    All  concur. 


LIBBBK  V.  FOURTH  NAT.  BANK  OP  ST. 
LOUIS. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
23,  1909.) 

1.  Banks  awd  Banking  (8  119*)— Tbansac- 
TION   WITH  Depositob— Nature. 

A  transaction  between  a  bank  and  a  de- 
positor arising  from  a  check  on  the  deposit  is 
a  debit  and  credit  account,  the  depositor  being 
creditor,  and  the  bank  debtor. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i  289 ;  Dec  Dig.  S  119.*1 

2.  Account  Stated  (f  1»)— Checks— Patmewt 

ON      FOBOED      iNDOBSEIfENI   —    RiOHTS      OV 

Dbaweb. 

The  receipt  and  retention  without  objec- 
tion by  a  depositor  of  his  passbook,  balanced 
after  charge  against  him  of  certain  checks,  did 
not  constitute  an  account  stated,  so  as  to  pre- 
clude him  from  suing  the  bank  at  law  to  re- 
cover the  amount  of  the  checks  on  discover- 
ing that  they  were  paid  on  forged  indorsement, 
and  to  require  him  to  sue  in  equity. 

[EM.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig,  }  2;  Dec.  Dig.  81;*  Banks  and 
Banking,  Cent.  Dig.  8  345.] 

3.  Banks  and  Banking  (J  148*)— Checks— 
FoBGED  Indobseuent— Dbaweb  Not  Neg- 
ligent. 

On  July  6,  1900,  and  August  26,  1902.  re- 
spectively, plaintiff  sent  checks  to  his  loan  agent 
payable  to  supposed  borrowers,  and  receiving 
notes  and  deeds  of  trust  purporting  to  be  sign- 
ed by  the  borrowers  and  covering  the  loansL 
The  agent,  by  fo'rging  the  borrowers'  names,  ob- 
tained the  proceeds,  but  until  bis  suicide  sent 
money  to  plaintiff  covering  the  interest  due  on 
the  notes.  He  was  reputed  to  be  honest  up  to 
his  death.  On  having  cause  to  suspect  forgery, 
plaintiff  acted  promptly  and  notified  the  bank. 
Held,  that  plaintiff  was  not  negligent  so  as  to 
preclude  recovery  from  the  bank  of  the  amount 
of  the  checks. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  442-144;    Dec.  Dig.  | 

148.*] 

4.  Witnesses  (8  144*)— Competency— Tbans- 
AcnoNS  with  Decedents— Foboebt. 

In  an  action  by  a  depositor  against  a  bank 
to  recover  the  amount  of  checks  sent  by  him  to 
his  loan  agent  to  be  delivered  to  supposed  bor- 
rowers, and  fOKed  by  the  agent,  who  after- 
wards committed  suicide,  the  payees  were  not 
Incompetent  witnesses  on  the  ground  that  they 
were  privies  In  contract  with  the  deceased  agent. 
[E5d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  }  631 ;    Dec.  Dig.  |  144.*] 

&  Bnxs  AND  Notes  (S  296*)— Indobbement — 

Genuineness— OuABANTT. 

Every  indorser  of  commercial  paper,  in- 
duding  bank  checks,  guarantees  the  genuineness 
of  preceding  indorsements. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  678;   Dec.  Dig.  8  296.»] 

6^  Banks  and  Banking  (8  148*)— Payment 
or  Checks— Bights  of  Dbaweb. 

Payment  of  a  check  by  the  drawee  bank 
was  an  assurance  to  the  drawer,  that  the  bank 
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had  assnred  itself  of  the  genninenen  of  pre- 
ceding indorsements. 

[ESd.  Note.— For  other  cases,  see  Banks  and 
Banliing,  Cent  Dig.  {S  440,  451;  Dec  Dig.  i 
14&».] 

7.  Banks  ard  BANKina  ({  148*)— Patvunt 
OF  Chxcks-^Riohts  or  Dhaweb. 

The  drawer  of  a  check  was  not  as  mach 
bound  as  the  drawee  bank  to  know  that  the 
first  of  sereral  indorsements  was  forged. 

[E^  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  il  440-444;  Dec.  Dig.  § 
14&«] 

8.  Appeal  and  Ebbob  ({  1039*)— Habiclebs 
Kbbob— Pleadinq. 

In  an  action  by  the  drawer  of  checks  to 
recover  from  the  drawee  the  amount  thereof, 
they  having  been  paid  on  a  forged  indorsement, 
omission  of  the  petition  to  allege  demand  for 
payment  and  tender  of  the  checks  was  not  re- 
versible error,  where  the  evidence  showed  that 
plaintlFs  attorney  called  on  the  drawer  to  se- 
cure repayment  and  was  ready  and  willing  to 
turn  the  chet^a  over,  and  that  a  formal  de- 
mand wonld  have  been  useless. 

[Eld.  Note. — ^For  other  cases,  see  Appeal  and 
Err^  Cent   Dig.   SS  40TC,  4077;    Kc.   Dig. 

9.  Appeal  and  Ebbob  (§  1008*)— FiNDiif  as  by 

LOWEB   CtfUBT— BiTECT. 

On  appeal  a  trial  court's  finding  is  entitled 
to  the  effect  of  a  general  or  special  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3956;  Dec.  Dig.  I  lOOS.*] 

Appeal  from  St  Lonis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  Arthur  Lleber  against  the 
Fourth  National  Bank  of  St  Louis.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Plaintiff  In  this  action,  respondent  here* 
brought  suit  against  the  defendant,  now  ap- 
pellant, to  recover  the  sum  of  $2,000,  paid 
out  by  defendant  on  checks  of  $1,000  each, 
drawn  by  plaintiff,  it  being  averred  that  the 
signatures  of  the  payees  had  been  forged. 
There  is  practically  no  controversy  over  the 
facts,  either  as  stated  in  the  pleadings  or 
developed  by  the  testimony. 

It  appears  that  on  the  6th  day  of  July, 
1900,  the  plaintiff  transmitted  by  mall  to 
one  J.  R.  Penn,  at  Fulton,  Mo.,  a  check 
drawn  by  plaintiff  on  the  Fourth  National 
Bank  for  $1,000,  to  the  order  of  one  O.  W. 
Hawkins.  On  the  9th  of  July,  1900,  the 
check  was  paid  by  the  defendant,  the  Fourth 
National  Bank,  to  the  last  Indorsee  and 
then  holder,  the  National  Bank  of  Com- 
merce, at  St  Louis,  and  the  amount  charged 
to  plaintiff,  who  was  a  depositor  and  custo- 
mer of  defendant.  This  check,  with  its  sue- 
oeaslve  indorsements,  is  as  follows: 

"No.  285.  St  Louis,  July  5th,  1900. 
Fourth  National  Bank  of  St  Louis.  Cor. 
4th  &  Olive  Sts.  Pay  to  the  order  of  O.  W. 
Hawkins,  One  Thousand  Vioo  Dollars. 
|1000.0a    Arthur  Lleber." 

Indorsed  as  follovra: 

•«.  W.  Hawkins."  "Penn  ft  Sallee."  "Pay 
National  Bank  of  Commerce,  St  Louis,  Mo., 


or  order.  Commercial  Bank  of  Fulton,  P.  S. 
Adams,  Cashier."  "St  Louis  Clearing 
House,  National  Bank  of  Commerce  in  St 
Louis,  July  9,  1900." 

Afterwards,  on  August  26th,  plaintiff  mail- 
ed to  the  same  man,  J.  R.  Penn,  at  Fulton, 
another  check  drawn  by  him  on  the  defend- 
ant bank,  to  the  order  of  one  Robert  L.  Bed- 
ford, which  was  paid  by  the  defendant  on 
the  4th  of  September,  1902,  and  the  amount 
of  it  charged  against  the  plaintiff  in  his  ac- 
count with  the  bank.  That  check,  with  its 
successive  indorsements,  is  as  follows: 

"No.  332.  St  Louis,  Aug.  26th,  1902. 
Fourth  National  Bank  of  St  Louis.  Cor. 
4th  &  Olive  Sts.  Pay  to  the  order  of  Robt 
L.  Bedford,  One  Thousand  «>/t«o  Dollars. 
$1000.00.    Arthur  Lleber." 

Indorsed  as  follows:  "Pay  to  order  of  J. 
K.  P«m.  Robt  L.  Bedford."  "J.  R.  Penn." 
"Pay  to  the  order  of  The  Mechanics'  Na- 
tional Bank,  St  Louis,  Mo.  The  OaUaway 
Bank,  Fulton,  Mo.,  E.  W.  Grant,  Cashier." 
"Sept  4,  1902.  The  Mechanics'  National 
Bank,  8t  Louis  Clearing  House." 

It  thus  appears  that  the  check  for  $1,000 
to  the  order  of  Q.  W.  Hawkins,  purporting 
to  have  the  indorsement  of  O.  W.  Hawkins, 
followed  by  the  indorsement  of  Penn  &  Sal- 
lee,  had  either  been  deposited  with  the  Com- 
mercial Bank  of  Fulton  by  Penn  or  Penn  & 
Sallee,  or  cashed  by  that  bank  on  the  in- 
dorsement of  Penn  &  Sallee,  and  that  after 
indorsement  of  the  Commercial  Bank  of  Ful- 
ton to  the  order  of  the  National  Bank  of 
Commerce,  in  St  Louis,  had  been  put 
through  the  clearing  house  at  St  Louis,  for 
account  of  the  National  Bank  of  Commerce, 
in  St  Louis,  and  taken  up  through  the  clear- 
ing house  by  the  Fourth  National  Bank. 
The  check  of  August  26th,  it  appears,  was 
Indorsed  and  deposited  or  cashed  by  Penn 
after  the  purported  indorsement  of  Bedford, 
in  the  Callaway  Bank,  at  Fulton,  indorsed 
by  that  bank  to  the  order  of  the  Mechanics' 
National  Bank  at  St  Louis,  Mo.,  and  put 
through  the  clearing  house  at  St  Louis  by 
the  latter  bank  to  the  account  of  the  Fourth 
National  Bank,  by  which  it  was  taken  np. 
At  the  time  these  two  checks  were  paid, 
plaintiff  liad  ample  funds  to  meet  them  on 
deposit  with  the  defendant  bank.  From  the 
time  of  the  payment  of  the  first  check,  in 
July,  1900,  down  to  June  11,  1905,  the  de- 
fendant bank  bad  balanced  plaintiff's  ac- 
count with  It  on  his  passbook,  and  in  due 
course,  and  in  accordance  with  the  usual 
practice  between  banks  and  their  custo- 
mfin,  had  returned  to  plaintiff  the  checks 
with  which  his  account  had  been  charged, 
along  with  the  balanced  passbook.  Thus, 
through  the  year  1901,  plaintitTs  account 
was  balanced  down  to  four  different  dates. 
In  1902  to  five  different  dates.  In  1903  to  four 
different  dates,   in   1904  to   four  different 
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dates,  generally  to  January,  March,  or  April, 
June  or  August,  September  or  November, 
and  In  1906  It  was  balanced  down  to  April 
8itb  and  June  lltb.  On  each  occasion  the 
passbook  showed  a  balance  to  the  credit  of 
plalntiir,  and  in  1901,  as  well  as  in  1902,  that 
balance  struck  covered  the  amount  called 
for  by  these  two  checks,  showing  that  they 
had  been  paid,  and  these  two  checks  were 
returned  to  plaintiff  at  the  time  the  account 
was  balanced,  along  with  his  other  checks 
paid  during  the  same  period. 

It  appears  from  the  evidence  In  the  case 
that  this  J.  R.  Penn,  with  one  Sallee,  was 
carrying  on  an  abstract.  Insurance,  and  real 
estate  loan  and  sale  business  at  Fulton,  in 
Callaway  county,  during  these  periods,  and 
had  been  doing  so  for  some  years  prior  to 
1900,  he  and  Sallee  doing  business  as  part- 
ners under  the  name  of  Penn  &  Sallee.  The 
plaintiff  in  the  case,  a  pianist  and  organist 
at  one  of  the  churches  in  St  Louis,  had 
been  in  the  occupation  of  a  music  teacher, 
pianist,  and  organist  for  about  18  years,  in 
the  course  of  which  occupation  he  bad  saved 
ap  some  money,  which  he  was  desirous  of 
loaning  out  on  farms.  His  attention  being 
called  to  Penn  as  a  reliable  man,  he  wrote 
to  Penn,  inquiring  whether  he  could  make 
loans  for  him  In  that  part  of  the  country. 
Plaintiff  had  no  personal  acquaintance  with 
him  nor  any  transactions  with  him  other  than 
by  correspondence,  and  the  letters  from 
Penn  to  plaintiff  are  in  evidence.  When 
Penn  Informed  Lieber  that  he  bad  secured 
opportimlties  to  place  loans,  and  Lieber  ac- 
cepted, Penn  sent  him  by  mall  what  purport- 
ed to  be  an  abstract  of  the  title  to  the  land 
on  which  the  loan  was  proposed  to  be  made, 
bringing  the  abstract  down  to  cover  the 
proposed  deed  of  trust  securing  the  loan, 
sending  with  the  abstract  the  note  and  deed 
of  trust.  These  abstracts  were  certified  by 
Penn.  Upon  receiving  the  abstract,  plaintiff 
transmitted  to  Penn  the  check  for  the 
amount  of  the  loan.  The  first  one  In  the 
case,  It  will  be  remembered,  was  dated  July 
5,  1900,  payable  to  the  order  of  G.  W.  Haw- 
kins; the  second  one  dated  August  26,  1902, 
to  the  order  of  Robt  L.  Bedford.  We  have 
said  that  the  notes  and  deeds  of  trust  were 
transmitted  to  plaintiff  before  he  sent  the 
checks.  It  is  not  very  clear,  however, 
whether  the  transmittal  of  the  checks  pre- 
ceded or  followed  the  receipt  of  the  notes 
and  deeds  of  trust,  and  is  not  very  material. 
At  all  events,  plaintiff  received  the  deeds  of 
trust  and  the  notes,  along  with  the  abstracts 
purporting  to  show  the  recording  of  the 
deeds  of  tmsL  One  of  the  notes  purported 
to  be  signed  by  Hawkins,  one  by  B^ford; 
the  deeds  of  trust  purporting  to  be  signed 
and  acknowledged  by  the  parties  and  their 
wives,  Penn  certifying  to  the  aclmowledg- 
ments.  Thereafter  Lieber  received  $35  In- 
to-est  on  each  loan  every  six  months — the 
loans  bearing  7  per  cent  Interest — regularly 
antU  July  5,  1905.     Whether  this  Interest 


came  to  him  through  J.  R.  Peim  or  Penn  & 
Sallee  is  not  clear.  (Ht  the  4th  of  Jnly,  1905, 
plaintiff  saw  an  account  in  the  newspaper 
of  the  suicide  of  Penn,  who  died  by  his  own 
act  on  the  3d  day  of  that  month.  Apparent- 
ly the  notice  made  such  reference  to  Penn's 
transactions  as  to  excite  the  suspicion  of 
Lieber.  Thereupon  he  sent  his  attorney,  Mr. 
Lee  Sale,  to  Fulton,  to  Inquire  into  the  mat- 
ter of  the  suicide  of  Penn  and  the  reports 
as  to  its  cause,  and  the  attorney  appears  to 
have  then  learned  of  the  reports  which  were 
current,  and  of  his  having  committed  suicide 
on  account  of  the  exposure  of  forgeries 
which  seem  to  have  come  to  light  about  that 
time.  On  the  return  of  Mr.  Sale  from  Ful- 
ton, he  went  to  the  defendant  bank,  and.  In 
a  conversation  with  the  president  of  the 
bank,  informed  the  latter  that  Penn  had 
committed  suicide,  showed  him  four  checks 
which  he  had.  Including  the  two  checks  In 
suit  Informed  the  president  of  defendant 
that  he  had  been  to  Fulton,  had  Just  return- 
ed, had  examined  the  records  there,  and, 
while  he  found  the  seal  of  the  recorder  to 
be  genuine  on  the  deeds  of  trust,  bad  found 
that  the  deeds  of  trust  were  not  recorded  la 
the  books  at  the  pages  mentioned  on  the 
backs  of  the  deeds  of  trust  told  him  be  bad 
Investigated  this  matter  In  Fulton,  had  spo- 
ken to  people  there,  had  showed  them  the 
signatures,  and  was  satisfied  from  what  he 
had  heard  there  and  bis  Investigations  that 
the  deeds  of  trust  and  the  notes  and  indorse- 
ment of  the  names  of  the  payees  on  the 
checks  were  forgeries,  and  that  bis  client, 
Lieber,  would  look  to  the  bank  for  payment, 
and  would  probably  have  to  sue  the  bank; 
to  which  the  president  of  the  defendant  bank 
said  that  it  would  not  be  necessary  to  sue, 
all  that  would  be  necessary  for  Lieber  to 
do  would  be  to  get  aflldavits  that  these  sig- 
natures were  forgeries,  and  under  the  rules 
of  the  clearing  house  the  bank  must  refund 
the  money.  The  attorneys  for  plaintiff  as- 
sumed and  acted  on  the  belief  that  the  five- 
year  statute  of  limitation  ran  In  an  action 
of  this  kind.  That  being  so,  the  five-year 
statute  would  have  run  against  the  Hawkins 
check  on  the  9th  of  July,  1907,  and  acting 
on  this  Impression  they  accordingly  com- 
menced this  suit  for  Lieber  on  the  8th  of 
July,  although  not  having  then  received  the 
afildavits  demanded.  When  the  afSdavIt 
was  received  from  Hawkins,  denying  that 
he  had  indorsed  the  check,  and  before  aja 
affidavit  had  t>een  procured  from  Bedford, 
the  five-year  statute  would  have  run  against 
the  Hawkins  check.  At  any  rate,  plaintiff 
or  his  attorney  did  not  receive  the  affidavit 
of  Hawkins  until  late  In  July,  and  did  not 
procure  that  of  Bedford  until  some  time  aft- 
erwards. When  he  received  the  latter  he 
presented  it  to  the  president  of  defendaat, 
who  said  that  they  had  concluded  to  contest 
the  matter.  This  was  after  the  action  had 
been  commenced. 
The  answer  of  the  defendant  w>t  np  tbe 
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fact  of  the  balancing  of  the  passbook,  Its 
return,  accompanied  by  the  checks  on  the 
BeTeral  periods  during  the  Intervening  years 
from  1901  down  to  1906,  to  plaintiff,  and 
claimed  that  the  effect  of  the  return  of  the 
passbook  with  the  account  balanced  and 
of  all  the  checks  to  plaintiff  constituted  an 
account  stated.  The  reply  was  a  general 
denial. 

At  the  trial  the  plainUff  testified  that  all 
his  relations  and  transactions  with  Penn 
were  by  letter.  He  produced  and  introduced 
such  letters  as  he  had,  also  the  deeds  of 
tmst,  abstracts,  notes,  and  checks.  The 
depositions  of  Hawkins  and  Bedford  were 
taken  and  read  In  evidence  for  plaintiff. 
E^ach  of  them  swore  In  the  most  positive 
manner  tbat  they  bad  had  no  transactions 
whatever  with  Penn,  had  never  borrowed 
this  money  through  him,  had  never  known 
or  heard  of  plaintiff,  had  never  signed  the 
notes  or  deeds  of  trust,  never  acknowledged 
them,  never  saw  or  Indorsed  the  checks,  nor 
authorized  any  one  to  do  so  for  them.  There 
was  some  slight  evidence  by  other  parties 
to  the  effect  that  the  signatures  of  Haw- 
kins and  Bedford  on  the  checks  resembled 
the  handwriting  of  Penn. 

On,  Its  own  behalf  the  principal,  practical- 
ly the  only,  testimony  offered  by  defend- 
ant, outside  of  the  passbooks — these,  bow- 
ever.  It  being  stipulated  and  agreed,  hav- 
ing been  received  at  each  balancing  date — 
was  to  the  effect  that  prior  to  his  suicide  on 
July  3,  1905,  J.  R.  Penn  was  In  good  credit 
financially,  according  to  reputation  was  am- 
ply able  to  have  paid  these  two  checks.  If 
repayment  had  been  demanded  of  him,  ei- 
ther out  of  his  own  means  <x  from  money 
that  bis  credit  would  have  enabled  him  to 
raise  from  friends  or  from  banks  in  Fulton, 
and  that,  while  some  rumors  had  started  di- 
rectly prior  to  his  suicide,  his  general  repu- 
tation In  the  community  immediately  pre- 
ceding his  suicide,  and,  for  that  matter, 
through  his  whole  life,  was  of  the  very  high- 
est character. 

At  the  trial  defendant  raised  the  point 
that  plaintiff  was  precluded  from  opening 
np  the  account  In  an  action  at  law,  and 
could  only  do  so  in  a  suit  in  equity.  Ob- 
jection was  also  made  to  plaintiff  or  Haw- 
kins and  Bedford  testifying,  on  the  ground 
that  J.  R.  Penn  was  a  party  to  the  contract, 
and,  being  dead,  these  witnesses  being  al- 
so parties  to  It  were  under  the  disabilities 
of  the  statute  and  barred  from  testifying. 
Due  and  proper  objections  were  made 
throughout  the  trial  to  the  admission  of  tes- 
timony contrary  to  these  contentions;  the 
point  also  being  made  that  no  demand  for 
repayment  of  the  money  evidenced  by  the 
checks  having  been  averred,  and  no  aver- 
ment made  of  a  tender  of  the  checks  to  the 
bank,  that  not  -only  no  testimony  could  be 
received  to  that  effect,  but  that  the  petition, 
In  failing  to  aver  a  demand  of  payment  and 
of  a  tender  of  the  checks,  stated  no  cause 


'of  action.  .\t  the  close  of  the  trial  the  de- 
fendant asked  a  peremptory  Instruction  that 
plaintiff  was  not  entitled  to  recover,  which 
was  refused,  and  exception  duly  saved.  De- 
fendant then  asked  the  court  to  give  seven 
declarations  of  law,  all  of  which  the  court 
refused,  and  to  which  refusal  exception  was 
duly  saved.  One  or  more  of  the  declarations 
of  law  asked  and  refused  werp  substantially 
tp  the  effect  that  If,  on  the  30tb  of  August 
and  the  1st  of  November,  1002,  the  defendant 
had  balanced  plalntifTs  account  returning  to 
him  his  passbook,  showing  what  sums  bad 
theretofore  been  paid  out  and  charged  to 
his  account,  and  showing  a  balance  in  bis 
favor,  arrived  at  by  deducting  these  checks, 
and  had  returned  these  checks  to  him,  in 
that  case  the  account  became  an  account 
stated,  and  plaintiff  could  not  maintain  the 
action  at  law,  and  the  Judgment  should  be 
for  the  defendant.  Another  declaration  of 
law  asked  and  refused  was  to  the  effect 
that  If  the  defendant  returned  plaintiff's 
checks  to  him,  among  them  being  the  checks 
sued  on,  and  that  with  the  checks  were  re- 
turned plaintiff's  passbook  with  defendant 
bank,  showing  what  balances  he  had  at  the 
time  bis  checks  were  returned  to  him,  and 
plaintiff  kept  his  checks  and  passbooks  for 
two  years,  "without  making  any  objection 
to  the  same,  that  his  account  with  the  bank 
became  an  account  stated."  Another  of  the 
refused  declarations  was  to  the  effect  that 
before  plaintiff  could  recover  herein  he  must 
have  delivered  or  tendered  the  checks  In 
question  to  the  defendant,  and  such  delivery 
or  tender  must  have  been  pleaded  by  plain- 
tiff in  his  petition.  Another  was  that,  be- 
fore be  could  recover,  plaintiff  must  have 
delivered  or  tendered  the  checks  in  question 
back  to  the  defendant  Another  declaration 
asked  and  refused  was  that  the  plaintiff  is 
disqualified  as  a  witness  to  testify  in  the 
case  to  any  conversations  or  comunications 
which  he  had  with  or  had  sent  to  Penn. 
Finally,  a  declaration  was  asked  to  the  ef- 
fect that  plaintiff  is  an  interested  party, 
and,  Penn  being  dead,  be  is  disqualified  as 
a  witness  to  testify  in  the  case.  The  re- 
quests for  these  declarations  were  all  refus- 
ed, and  exception  duly  saved. 

At  the  request  of  the  defendant  the  court 
made  a  special  finding  of  facts  which  substan- 
tially followed  the  pleadings  and  testimony 
as  set  out  above.  The  court  also  finds  that 
plaintiff  tendered  to  defendant  the  checks, 
and  demanded  payment  of  the  sum  of  $1,000 
on  each  of  them,  being  the  amount  of  each  of 
these  checks.  The  court  farther  found  that 
the-  National  Bank  of  Commerce  and  the 
Mechanics'  National  Bank,  to  which  banks 
the  checks  bad  been  paid  by  defendant  now 
are,  and  at  all  the  times  mentioned  were, 
solvent;  that  the  defendant  has  not  been 
damaged  by  plalntifTs  failure  to  discover 
prior  to  July  5,  1905,  the  fact  that  the  In- 
dorsements were  not  the  Indorsements  of 
Hawkins  and  Bedford. 
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Tbere  was  a  separate  finding  as  to  the 
facts  connected  with  each  of  these  two 
checks,  but  we  have  put  them  together  here, 
as  they  are  practically  the  same  In  each 
case,  save  as  to  names  and  dates  and  the 
bank  through  which  payment  was  made. 
The  court  In  conclusion  found  in  favor  of 
plalntlfT,  and  assessed  his  damage  at  the 
sum  of  $2,290  and  costs,  being  the  principal 
In  the  several  notes,  with  Interest  thereon 
from  July  8,  1905,  the  date  when  the  suit 
was  Instituted.  Exception  was  saved  to  this 
finding,  and  a  motion  for  new  trial  filed 
witbln  due  time,  overruled,  and  exception 
saved.  An  appeal  was  duly  prayed  to  this 
court,  a  bond  being  waived  by  the  plaintlfT. 

Barclay  &  Fauntleroy,  for  appellant  Lee 
W.  Sale,  for  respondent 

RBYNOUM,  -P.  J.  (after  stating  the  facts 
as  above).  In  spite  of  the  multitude  of  rea- 
sons HBSigned  why  a  motion  for  new  trial 
should  have  been  granted,  38  such  grounds 
being  set  forth  In  the  motion,  and  these 
grounds  for  new  trial  being  repeated  under  9 
headings  In  the  assignment  of  error  in  this 
court  these  9  assignments  being  subdivided 
Into  numerous  subassignments,  the  proposi- 
tions Involvedi  In  It  are  really  very  simple 
and  very  few.  The  first  proposition  involved 
Is,  the  passbook  having  been  returned  at 
stated  periods,  eOiowlng  the  balance  of  the  ac- 
count in  favor  of  plaintlfT  on  the  books  of  the 
bank  at  those  dates,  whether  Its  receipt  and 
retention  by  plaintlfT,  together  with  the 
checks  charged  against  htm,  without  objec- 
tion, constituted  the  rendering  and  accept- 
ance of  an  account  stated,  and  whether  the 
nonaction  of  plaintiff  thereon  for  several 
years  after  receiving  this  balanced  account, 
which  included  the  two  cjiecks  In  contro- 
versy, as  well  as  the  checks,  presented  such  a 
state  of  facts  as,  making  It  an  account  stat- 
ed, would  drive  plaintiff  Into  a  court  of 
equity  to  open  It  up,  or  compel  plaintiff,  the 
account  stated  having  been  set  up  in  the 
answer  as  a  defense,  to  meet  that  defense,  not 
by  a  general  denial  in  his  reply,  but  by  set- 
ting up  his  equitable  defense  to  the  account 
stated  by  way  of  reply.  If  be  desired  to  open 
up  the  account  on  any  grounds  upon  which 
an  account  stated  can  be  attacked.  In  brief, 
It  is  claimed  that  the  court  sitting  as  In  the 
trial  of  an  action  at  law,  Is  precluded  from 
opening  up  that  account  It  is  true  tliat  the 
authorities  treat  this  transaction  between 
the  bank  and  its  customer  as  a  debit  and 
credit  account;  its  customer  the  creditor, 
the  bank  the  debtor.  In  very  many  cases 
these  passbooks  and  checks  returned  to  the 
depositor  by  the  bank  with  the  account  bal- 
anced are- treated  as  accounts  stated,  the  de- 
positor not  making  timely  objection;  but 
we  have  found  no  case,  and  have  been  refer- 
red to  none.  In  which,  in  a  case  such  as  the 
one  at  bar,  the  party  has  been  thrown  out  of 


the  law  court  and  driven  to  chancery  to  re- 
cover payment  of  a  check  carried  Into  the 
passbook  account  and  covered  by  the  pass- 
book. The  case  so  frequently  referred  to  and 
much  relied  on  by  the  very  learned  counsel 
for  appellant  of  Kenneth  Investment  Co.  r. 
Bank,  96  Mo.  App.  125,  70  S.  W.  173,  as  hold- 
ing that  the  receipt  and  retention  without 
objection  for  a  considerable  time  of  the  bal- 
anced passbook  and  canceled  checks  con- 
stitutes an  account  stated,  is  a  case  In  whlcli, 
while  this  court  held  that  these  accounts  be- 
tween the  bank  and  its  customer  so  rendered 
constitute  accounts  stated,  when  retained 
without  objection  to  the  account  as  rendered, 
still  the  court  permitted  that  same  account 
to  be  attacked  and  its  untruthfulness  shown 
and  its  error  corrected  In  an  action  at  law. 
It  is  true  that  no  point  appears  to  have  been 
made  that  the  case  was  on  the  wrong  side  of 
the  court,  but  It  is  apparent  that  it  was  tried 
as  an  action  at  law.  It  is  true  that  after 
defendant  set  up  tbe  rendition  of  the  ac- 
count— ^that  Is,  the  return  of  the  passbook 
with  the  account  balanced  and  of  the  checks 
canceled — plaintlfT  replied  that  the  balances 
were  incorrect,  in  that  defendant  bad  incor- 
rectly charged  plaintlfT  with  amounts  drawn 
out  on  forged  checks.  But  that  did  npt  ap- 
pear to  change  it  Into  a  suit  in  equity  to 
open  up  and  set  aside  an  account  for  fraud ; 
It  was  proceeded  upon  as  an  ordinary  action 
at  law,  not  tried  before  the  court,  It  is  true, 
but  before  a  referee  in  the  first  Instance,  as 
in  any  other  action  at  law.  The  necessity  of 
such  a  reply  as  in  the  Kenneth  Investment 
Company  Case  was  obviated  In  the  case  at 
bar  by  the  amended  petition,  which  distinctly 
sets  up  the  fact  of  the  payment  of  these 
forged  checks,  charges  they  were  forged,  and, 
averring  that  they  were  wrongfully  charged 
to  plaintlfT,  demands  judgment  for  them. 
That  Is  practically  all  that  the  reply  in  ttie 
Kenneth  Case  did — ^beyond  a  general  denial, 
which  was  also  Interposed  in  the  reply  In  this 
case.  ,So  that  Kenneth  Investment  Co.  v. 
Bank  Is  no  authority  for  the  proposition  that 
In  the  case  at  bar  plaintlfT  should,  by  way 
of  reply,  attadt  the  balanced  passbook  as  an 
account  stated,  and  go  into  equity  to  open  up 
the  account  We  hold  that  under  the  plead- 
ings in  this  case  it  was  open  to  plaintlfT  to 
challenge  the  payment  of  these  checks,  with- 
out being  driven  to  the  equity  side  of  the 
court  to  do  so. 

A  feature  which  does  distinguish  the  Ken- 
neth Case  from  the  case  at  bar  Is  that  it  was 
a  case  in  which  a  clerk  of  plaintiff,  one  of 
its  confidential  agents,  was  the  one  who,  by 
the  means  of  forged  checks,  concealed  by 
him  from  the  company  (plaintlfT),  had  drawn 
a  large  amount  of  money  on  account  of  the 
plaintlfT  from  the  bank.  He  was  the  one 
through  whose  hands  the  passtxxtk  and  the 
returned  checks  came  from  the  bank  to  the 
plaintlfT  in  the  case.  That  is  not  the  fact  in 
this  case.    The  question  we  are  here  to  de- 
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termlne  is,  was  it  stich  negligence  on  the 
part  of  plaintiff  In  failing  to  discover  the 
forgery  of  the  signatures  ot  the  payees  on 
the  checlcs  as  to  throw  on  him,  and  not  the 
Itanlc,  the  ensuing  loss?  We  thlnlc  not  The 
case  of  Wind  v.  Bank,  39  Mo.  App.  72,  and 
the  Kenneth  Investment  Company  Case,  su- 
pra, set  out  the  law  of  this  state  as  fully 
and  as  clearly  as  any  others,  and  they  are 
recognized  as  correct  announcements  of  our 
law.  Without  quoting  either  at  len^h,  It  la 
sufficient  to  say  that  they  hold  that  estoppel 
founded  on  negligence  should  not  work  in- 
jury to  the  depositor,  xmless  it  appears  that 
his  negligence  has  occasioned  special  damage 
to  the  bank.  That,  of  course,  assumes  there 
was  negligence.  In  the  case  at  bar  the  trial 
court  found  there  was  no  negligence,  and  we 
concur  in  that  view. 

Counsel  for  appellant  call  our  attention  to 
the  case  of  Leather  Manufacturers'  Bank  t. 
Morgan,  117  U.  S.  96,  6  Sup.  Ct  657,  29  L 
Ed.  811,  and  say  that  they  hope  the  court 
will  read  that  at  length,  if  not  already  fami- 
liar with  it.  Following  the  suggestion  of 
counsel,  a  reading  of  that  case  and  a  con- 
sideration- of  it  shows  us  that  it  is  not  very 
sharply  in  point  or  authority  in  a  case  of 
tills  kind.  The  facts  there  as  to  the  relation- 
ship of  the  parties  are  not  as  in  this  case. 
The  forger  In  that  case  was  the  confidential 
derk  of  plaintiff.  The  passbook  and  the 
checks  went  through  his  hands  to  plaintiff. 
Furthermore,  its  doctrine  on  the  point  here 
at  issue  is  expressly  rejected  by  our  court  in 
the  Kenneth  Investment  Company  Case. 
See  96  Mo.  App.,  loc.  cit  146,  70  S.  W.  180. 
Reading  the  Morgan  Case,  however,  we  find 
it  refers  to  the  case  of  Bank  v.  Whitman,  94 
U.  S.  343,  24  Ia.  Ed.  229.  Turning  to  this 
latter  case,  we  find  that  it  is  almost  parallel 
In  its  facts  with  the  case  at  bar.  In  the 
Whitman  Case  the  Supreme  Court  of  the 
United  States  states  the  question  to  be  this: 
"^an  the  payee  of  a  check,  whose  indorse- 
ment has  been  forged  or  made  without  au- 
thority, and  when  payment  lias  been  made 
by  the  bank  on  which  It  was  drawn  upon 
such  unauthorized  indorsement,  maintain  a 
suit  against  the  bank  to  recover  the  amount 
of  the  check?"  It  will  be  observed  that  this 
practically  states  the  question  before  us  for 
adjudication  in  this  suit  Further  along  in 
the  case  it  is  recited  that  the  testimony  in  it 
is  to  the  effect  that  the  bank,  after  the  pay- 
ment of  the  check  on  which  the  indorsement 
was  forged,  made  its  weekly  statement  to 
Its  customer  of  deposits  received  and  pay- 
ments made,  returning  among  the  checks  the 
one  on  which  the  indorsement  of  the  payee 
was  either  forged  or  unauthorized,  as  hav- 
ing been  paid  on  the  22d  of  the  month  prior 
to  the  turning  in  of  the  statement  of  the 
balance  for  the  month,  and  showing  that  in 
this  statement  the  amount  of  this  draft  was 
entered  to  the  credit  of  the  bank  and  charg- 
ed to  the  depositor.    The  customer  or  de- 


positor in  this  Whitman  Case  was  a  Mr. 
Spinner,  and  the  person  to  whose  order  the 
draft  was  made  and  whose  name  had  been 
either  forged  or  affixed  without  authority 
was  a  Mrs.  Klmbro.  We  give  these  names 
so  that,  in  quoting  hereafter,  it  will  l)e  un- 
derstood what  position  the  parties  occupied 
in  the  transaction.  The  court  states  that 
there  is  no  suggestion  in  the  evidence  that 
either  the  bank  or  the  depositor,  its  custo- 
mer, knew  that  the  indorsement  of  the  payee 
was  unauthorized.  We  are  to  assume,  says 
the  court,  that  the  bank  would  not  knowing- 
ly subject  itself  to  the  dangers  and  liabil- 
ities resulting  from  making  payment  to  one 
not  authorized  to  receive  payment  We  as- 
sume, also,  said  the  court,  that  the  bank 
would  not  ask  the  depositor  to  give  it  credit 
for  a  payment  that  the  bank  luiew  to  have 
been  illegally  made,  and  that  the  bank  would 
not  attempt  to  deceive  its  depositor  into  the 
belief  that  the  pretended  indorsement  was  a 
real  one.  "It  comes  to  this,  then,"  says  Mr. 
Justice  Hunt  who  delivered  the  opinion, 
•^at,  upon  a  settlement  of  accounts  be- 
tween them,  a  credit  was  by  mistake  allowed 
to  the  bank  to  which  it  was  not  entitled. 
The  law  is  that  neither  party  is  to  be  bene- 
fited or  to  be  injured  by  the  mistake.  The 
bank  must  refund  the  amount  by  handing 
over  the  sum,  or  by  crediting  the  same  to 
Mr.  Spinner  in  his  next  account  Mistakes 
In  bank  accounts  are  not  uncommon.  They 
occur  both  by  unauthorized  or  pretended 
payments,  as  well  as  by  the  omission  to 
give  credits  for  sums  deposited.  When  dis- 
covered, the  mistake  must  be  rectified,  and 
an  ordinary  writing  up  of  a  bankbook,  with 
a  return  of  vouchers  or  a  statement  of  ac- 
counts, precludes  no  one  from  ascertaining 
the  truth  and  claiming  its  benefit  Story, 
Hq.  PI.  SS  799-^1 ;  Story,  Eq.  Jur.  Sg  523, 
527;  Bucklin  v.  Chapin,  1  Lans.  (N.  Y.)  443 ; 
Bruen  v.  Hone,  2  Barb.  (N.  Y.)  586;  Bullock 
V.  Boyd,  2  Edw.  Ch.  (N.  V.)  293.  We  cannot 
perceive  that  such  a  mistaken  recognition  of 
the  validity  of  the  payment  of  this  check  can 
create  an  additional  or  different  contract  be- 
tween the  bank  and  the  owner  of  the  draft" 
■Continuing,  the  opinion  disposes  of  another 
proposition,  as  to  who  are  the  real  parties  in 
interest,  also  presented  in  this  case,  under 
the  contention  against  permitting  Hawkins, 
Bedford,  and  plaintiff  to  testify,  and  its  dis- 
cussion on  this  is  so  illuminative  that  we 
trust  we  will  be  pardoned  for  quoting  at 
some  length.  Mr.  Justice  Hunt  says:  "It  is 
further  contended  that  such  an  acceptance 
of  the  check  as  creates  a  privity  between  the 
payee  and  the  bank  is  established  by  the 
payment  of  the  amount  of  this  check  In  the 
manner  described.-  This  argument  is  based 
upon  the  erroneous  assumption  that  the  bank 
has  paid  this  check.  If  this  were  true,  it 
would  have  discharged  all  of  its  duty,  and 
there  would  be  an  end  of  the  claim  against 
it     The   bank   supposed   it   had  paid   the 
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check;  but  this  was  an  error.  The  money 
it  paid  was  upon  a  pretended,  and  not  a  real, 
indorsement  of  the  name  of  the  payee.  The 
.real  Indorsement  of  the  payee  was  as  neces- 
sary to  a  valid  payment  as  the  real  signa- 
ture of  the  drawer;  and  in  law  the  check 
remains  unpaid.  Its  pretended  payment  did 
not  diminish  the  funds  of  the  drawer  in  the 
bank,  or  put  money  in  the  pocket  of  the 
person  entitled  to  the  payment.  The  state 
of  the  account  was  the  same  after  the  pre- 
tended payment  as  it  was  before.  We  can- 
not recognize  the  argument  that  the  payment 
of  the  amount  of  a  check  or  sight  draft  un- 
der such  circumstances  amounts  to  an  ac- 
ceptance, creating  a  privity  of  contract  with 
the  real  owner." 

It  will  be  seen  how  thoroughly  this  case 
is  in  line  with  Kenneth  Investment  Co.  v. 
Bank,  96  Mo.  App.  125,  70  S.  W.  173,  here- 
tofore referred  to,  and  how  aptly  it  fits  the 
facts  In  this  case  in  disposing  of  two  qf  the 
propositions  made:  First,  the  proposition 
that  the  plaintiff  is  estopped  from  claiming 
credit  for  the  amount  represented  In  these 
two  checks  by  reason  of  their  having  been 
paid  on  forged  indorsements;  and  of  the 
other  proposition  made,  that  by  the  payment 
of  the  checks  on  a  forged  indorsement  the 
man  who  committed  the  forgery  and  In- 
dorsed his  name  on  the  check  became  a  party 
to  it,  and  was  therefore  a  party  to  the  con- 
tract involved  in  this  action,  and  that  his 
death  had  shut  off  the  other  parties,  the 
real  drawer  and  payees  of  the  checks,  from 
testifying.  Incidentally  it,  as  well  as  Bank 
V.  Morgan,  is  in  point  on  the  propositi  nus  ad- 
vanced by  defendant,  that  the  receipt  of  the 
balanced  passbook  and  checks,  and  their 
retention  wiUiout  objection  drove  plaintiff 
over  to  the  equity  side  of  the  court,  if  he 
desired  to  open  up  that  so-called  "stated  ac- 
count" The  strictness  with  which  the  na- 
tional courts  preserve  and  enforce  the  dis- 
tinction between  actions  at  law  and  suits  in 
equity  renders  it  Impossible  to  suppose  that 
the  Supreme  Court  of  the  United  States 
would  have  tolerated,  much  less  decided  on 
elaborate  discussion,  an  action  brought  at 
law,  which  should  have  been  relegated  to 
the  chancery  side  of  its  courts. 

Taking  up  the  question  of  the  competency 
of  witnesses,  it  is  to  be  noted  that  in  this 
case  at  bar  Penn  at  no  time  was  a  party  to 
the  transaction.  His  effort  to  make  himself 
so  by  his  forgery,  which  has  been  proven  in 
this  case,  as  we  have  seen,  does  not  make 
him  so,  and  the  effort  to  shut  out  the  testi- 
mony of  the  real  payees  of  the  checks  on 
the  ground  that  they  were  privies  in  contract 
with  Penn  under  circumstances  of  this  kind 
la  so  far-fetched  that  we  are  somewhat 
surprised  tliat  it  is  advanced  by  counsel  of 
the  eminence  of  those  in  this  case.  Neither 
Hawkins  nor  Bedford  are  parties  to  this  ac- 
tion; nor  are  they  parties  to  any  contract 
whatever  with  Penn.  The  forging  of  their 
names  by  Penn  surely  did  not  make  them 


co-contractors.  Bank  ▼.  Whitman,  snpra. 
Plaintiff  stands  on  a  somewhat  different  foot- 
ing. Some  of  his  transactions  were  witb 
Penn;  he  loaned  through  him,  and  sent  him 
the  checks.  But  we  can,  as  the  trial  court 
probably  did,  discard  all  of  his  testimony  as 
to  dealings  with  Penn  and  not  affect  the  re- 
sult. 

The  claim  is  made  that  It  was  negligence 
on  the  part  of  plaintiff  to  lie  by  for  nearly 
five  years  before  making  any  demand  on  the 
bank  for  correction  of  the  account  by  cred- 
iting bade  to  him  the  money  which  Iiad  been 
drawn  out  on  the  two  checks.  With  hardly 
an  exception  the  cases  cited  by  counsel  for 
defendant  in  support  of  their  argument  are 
those  in  which  the  forgery  was  committed 
and  the  .fraud  covered  up  by  an  employ6  of 
the  depositor  or  customer  of  the  bank,  cither 
by  a  secretary  or  confidential  clerk,  or  an 
officer,  or  other  agent,  In  case  of  a  corpora- 
tion. In  such  cases,  an  examination  of  the 
checks  returned  and  of  the  entries  made 
would  have  disclosed  to  the  depositor  the 
error  in  his  account  with  the  bank.  Negli- 
gence was  imputed  in  such  cases,  sufficient 
to  bar  recovery.  This  case,  however,  is  en- 
tirely different.  The  return  of  the  checks 
to  the  plaintiff  carried  no  iKformatinn  to  him 
whatever  that  the  signatures  of  the  payees 
of  the  check  were  forged;  on  the  contrary, 
he  had  no  reason  whatever  to  suppose  that 
they  were  other  than  genuine  signatures  of 
the  payees.  It  is  a  fundamental  law  of  com- 
mercial paper,  including  bank  checks,  that 
every  Indorser  guarantees  the  genuineness 
of  the  preceding  indorsements.  The  very 
fact  that  the  defendant  paid  these  checks 
was  an  assurance  on  which  the  plaintiff  had 
a  right  to  rely  that  the  defendant  bank  had 
assured  itself  of  the  genuineness  of  every 
one  of  the  preceding  indorsements  before  it 
paid  the  check.  To  hold  otherwise  would , 
sap  the  very  foundation  of  the  law  of  nego- 
tiable paper.  The  check  came  into  the 
hands  of  this  plaintiff  with  the  signature  of 
the  payee  indorsed  on  it;  under  that  was 
the  signature  of  Penn,  or  of  the  firm  of 
Penn  &  Sallee;  that  guaranteed  the  signa- 
tures of  the  payee;  under  that  the  signature 
by  indorsement  of  the  Bank  of  Callaway 
County,  at  Pulton,  by  its  presence,  guaran- 
teed the  genuineness  of  both  of  the  preced- 
ing indorsements.  This  was  followed  in  one 
check  by  the  Indorsement  of  the  National 
Bank  of  Commerce  of  St.  Louis,  and  in  the 
others  by  that  of  the  Mechanics'  National 
Bank  of  St.  Louis,  and  following  that  was 
the  acceptance  of  these  indorsements  as 
genuine  by  the  defendant  bank  itself.  So 
that  there  was  nothing  whatever  to  put  any  , 
prudent  man  on  Inquiry  as  to  the  genuine- 
ness of  the  first  indorsement  or  any  succeed- 
ing one  and  the  plaintiff  was  no  more  bound 
to  know  that  the  first  indorsement  was  gen- 
uine than  was  the  defendant  bank;  in  fact, 
not  as  much  so,  for  the  bank  defendant  was 
the  final  party,  the  one  on  whom  the  check 
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was  drawn.  More  tban  that,  counsel  for  de- 
fendant theniBelves  took  tbe  testimony  of 
Tery  many  witnesses,  resident  and  evidently 
prominent  citizens  of  Fulton,  every  one  of 
wliom  testified  that  down  to  the  very  day 
of  his  suicide  tbe  reputation  of  Penn  in  that 
community  was  of  the  very  highest  charac- 
ter, not  only  as  a  good  citizen,  but  as  a  man 
of  pecuniary  responsibility,  so  that.  If  plain- 
tiff bad  gone  to  Fulton  and  inquired  into 
the  character  of  Mr.  Penn,  every  word  that 
he  would  probably  have  heard  or  would  have 
been  likely  to  have  heard  there  would  have 
tended  to  have  thrown  plaintiff  off  his  guard, 
and  would  have  led  him  to  believe  that  the 
indorsement  guaranteed  by  Penn  was  a  gen- 
uine one  made  by  the  payee  of  the  check. 
Defendant  Introduced  this  class  of  testimo- 
ny for  the  purpose  of  proving,  as  its  counsel 
stated,  that  any  Inquiry  on  the  part  of  plain- 
tiff would  have  shown  hlro  the  forgery,  and 
that  it  was  his  duty  to  have  gone  to  the 
payee  and  ascertained  from  him  whether  or 
not  the  indorsement  was  genuine,  as  also 
to  have  gone  to  the  records  to  see  if  bis 
deeds  were  of  record.  Not  only  do  we  de- 
cline to  take  this  view  of  it,  but  tlie  effect 
of  the  testimony  on  us  is  exactly  opposite. 
In  the  first  place,  plaintiff  was  under  no  ob- 
ligation to  hunt  up  these  men;  he  bad  ab- 
stracts, certified  to  by  Penn,  showing  that 
they  had  title  to  tbe  land  on  which  the  loans 
were  made,  and  that  his  deeds  were  of  rec- 
ord. He  bad  the  originals  of  the  deeds  of 
trust  stamped  as  having  been  duly  filed  and 
recorded;  he  liad  the  notes,  all  transmitted 
to  him  by  a  man,  who,  according  to  the  tes- 
timony brought  out  by  the  defendant  Itself, 
occupied  a  position  of  high  social  and  busi- 
ness standing  in  bis  community.  There  was, 
therefore,  nothing  whatever  to  put  him  or 
any  prudent  man  on  his  guard,  or  to  sug- 
gest to  him  that  the  indorsements  on  these 
-checks  were  false  and  fraudulent  and  for- 
geries. To  our  minds  the  testimony  intro- 
duced by  defendant,  Instead  of  helping  de- 
fendant, is  directly  against  it,  and  makes  for 


the  plaintiff  in  furnishing  him  tbe  very  full- 
est and  most  complete  possible  reason  for 
not  making  further  inquiry,  or  any  Inquiry 
for  tliat  matter,  as  to  the  genuineness  of  the 
indorsements  of  tbe  payees  of  the  checks. 
So  that  with  the  account  balanced  in  the 
book  and  these  checks  returned  to  him,  the 
signatures  of  all  the  indorsers  on  the  checks 
guaranteed  by  three  banks  and  by  a  man  of 
tbe  highest  standing  in  his  community,  plain- 
tiff cannot  be  charged  with  any  neglij^ence 
whatever  in  not  discovering  the  fraud  per- 
petrated upon  him  and  the  bank  sooner  than 
he  did.  As  soon  as  he  had  any  cause  for 
suspicion  of  the  honesty  of  Penn,  he  took 
the  most  prompt  and  vigorous  steps  to  put 
the  bank  (defendant)  in  possession  of  the 
facts  which  bad  come  to  his  knowledge,  and 
to  put  the  bank  in  a  condition  where,  at 
that  time,  it  could  have  amply  protected  it-  ■ 
self  against  any  loss  by  a  resort  to  the  pre- 
ceding indorsers. 

The  point  made  as  to  the  petition  falling 
to  aver  demand  or  tender  of  the  notes  may 
be  technically  correct,  but  its  omis-slon  is  not 
sufficient  cause  for  reversal.  There  was  tes- 
timony from  which  a  demand  and  tender 
may  be  inferred.  Moreover,  filing  the  suit 
was  in  itself  a  demand.  The  interviews  of 
Mr.  Sale  with  the  president  of  the  defendant 
bank  had  no  purpose  other  than  to  advise 
him  that  be  was  there  ready  and  willing  to 
turn  over  tbe  checks,  which  he  then  had 
with  him;  his  interview  was  solely  directed 
to  secure  repayment;  the  conduct  of  the 
president  was  enough  to  show  that  a  formal 
demand  would  then  have  been  nnavallable — 
and  no  one  Is  required  to  do  a  useless  thing. 

On  consideration  of  the  whole  case,  we 
see  no  reason  to  disturb  tbe  finding  of  the 
trial  Judge,  which  is  entitled,  at  least  in  a 
case  of  this  kind,  to  the  same  consideration 
that  we  give  to  a  general  or  special  verdict 
of  a  jury.  Finding  no  reversible  error  in 
the  case,  and  believing  tbe  Judgment  is  for 
the  right  party,  that  Judgment  la  affirmed. 
All  concur. 
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STATE  V.  COX. 

(Kansas  City  Court  of  Appeals.     Mlssonri. 

March  29,  1009.) 

1.  INTOXICATINO  Liquors  (§  236*)— Cbimihai. 
Pbosecdtiowb— Evidence— SuFFiciENCT. 

Evidence  held  to  sufficiently  show  a  sale  to 
witness  by  defendant,  a  druggist^  at  his  place 
of  business  within  the  county,  within  one  year 
prior  to  the  indictment. 

[Ed.  Note, — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  236.*] 

2.  Criuinai.  Law  (8  302*)- Nolle  Pbobkqui— 
Failure  to  Enter. 

It  was  not  error  to  submit  to  the  jury  one 
count  of  an  indictment,  without  first  disposing 
of  the  other  counts  by  entry  of  a  nolle  prose- 
qui or  order  of  discontinuance. 

[Ed.  Note. — For  other  cases,  see  CSriminal 
Law,  Dec.  Dig.  S  302.*] 

Appeal  from  Circuit  Court,  Holt  County; 
Wm.  C.  Ellison,  Judge. 

E.  G.  Cox  was  convicted  of  a  sale  of  liquor 
In  violation  of  tbe  dramshop  act,  and  he  ap- 
peals.    AfQrmed. 

John  W.  Stokes  and  R.  B.  Brldgeman,  for 
appellant  H.  T.  Alklre  and  Frank  Petree, 
for  the  State. 

EROADDUS,  P.  J.  The  defendant  was 
Indicted  for  the  illegal  sale  of  Intoxicating 
liquors.  The  Indictment  contains  12  counts. 
The  first,  fourth,  seventh,  and  tenth  counts 
charge  him  with  a  violation  of  the  druggists 
and  pharmacists  act  The  second,  fifth, 
eighth,  and  eleventh  counts  charge  him  with 
the  offense  of  permitting  liquors  to  he  drunk 
on  his  premises.  The  third,  sixth,  ninth,  and 
twelfth  counts  charge  him  with  Illegal  sales 
under  the  dramshop  act  lt»e  evidence  Intro- 
duced at  the  trial  was  that  of  one  witness, 
who  testified  that  In  July,  1906,  the  defend- 
ant was  engaged  in  the  business  of  a  drug- 
gist in  Holt  county,  Mo.  He  was  questioned 
as  follows:  "Have  you  had  any  business 
transactions  with  Mr.  Cox — that  is,  at  any 
time  within  one  year  prior  to  May  4,  1907? 
A.  Why,  I  bought  a  half  a  pint  of  whisky  In 
there.  Q.  You  bought  a  half  a  pint  of  whisky 
In  there?  A.  Yes,  sir.  Q.-  What  did  you 
pay  for  It?  A.  I  believe  It -was  a  quarter." 
This  was  all  the  testimony  in  the  case.  The 
court  submitted  the  case  to  the  Jury  on  the 
third  count  of  the  indictment  charging  de- 
fendant with  the  Illegal  sale  of  intoxicating 
liquors.  The  Jury  returned  a  verdict  of  guil- 
ty, and  assessed  defendant's  punishment  at 
a  fine  of  $150.  There  was  no  nolle  prosequi 
entered,  nor  any  order  of  dismissal,  of  the 
remaining  11  counts.  The  defendant  appeal- 
ed from  the  Judgment 

Defendant  Insists  upon  a  reversal  of  the 
judgment  for  two  causes,  viz.:  First,  because 
the  evidence  was  not  sufficient  to  prove  that 
defendant  committed  the  offenses;  second, 
because  It  was  error  in  the  failure  of  the 
state   to  discontinue  the  remaining  counts 


before  the  case  was  submitted  to  tbe  jury. 

We  think  it  was  sufficiently  shown  by  the 
questions  and  answers  of  the  witness  to 
them  that  he  bought  liquor  of  defendant  at 
his  place  of  business  In  Holt  county,  Mo., 
within  one  year  prior  to  the  finding  of  the 
indictment  No  other  reasonable  Inference 
can  be  drawn  from  the  evidence. 

As  to  the  second  point  It  is  held:  "Where 
the  court  instructs  only  on  one  of  two  counts 
In  an  Indictment,  the  other  count  will  be 
presumed  to  have  been  abandoned."  State  v. 
Clark,  147  Mo.  20,  47  S.  W.  886.  And  It  Is 
held  that  on  a  trial  under  an  Indictment 
containing  three  counts,  when  defendant  was 
found  guilty  on  two  of  the  counts,  the  failure 
to  make  any  finding  on  the  remaining  count 
there  being  no  evidence  to  sustain  It,  was 
equivalent  to  an  acquittal  on  such  remaining 
count  State  ▼.  McAnally,  105  Mo.  App.  333. 
79  S.  W.  990. 

Under  these  authorities,  there  was  no  error 
in  the  action  of  the  court  in  submitting  tbe 
case  to  the  Jury  on  the  one  count  of  the 
indictment  without  having  disposed  of  the 
other  counts  by  the  entering  of  a  nolle  proa- 
equl  or  submitting  them  to  the  Jury  under 
instructions. 

Finding  no  error,  the  cause  Is  affirmed. 
All  concur. 


PORTER  et  nx.  v.  ILLINOIS  SOUTH- 
ERN RY.  CO. 

(St  Louis  Court  of  Appeals'.    Missouri.    March 
23,  1909.) 

1.  Pleading  (8  433*)  —  Defects  —  Aides  bt 
Ykrdict 

Under  Rev.  St  1899.  {  1106  (Ann.  St 
1906,  p.  945),  requiring  railroad  companies  to 
fence  their  rights  of  way  through  cultivated 
fields  and  to  maintain  cattle  guards,  and  mak- 
ing them  liable  for  damages  caused  by  stock 
comins  upon  the  fields  through  failure  to  com- 
ply with  the  requirement  a  petition  for  such 
damage  was  not  insufficient  after  verdict  for 
failing  to  allege  that  the  stock  came  into  plain- 
tiffs fields  where  the  railroad  passed  through 
a  cultivated  field,  where  it  alleged  that  defend- 
ant operated  a  road  through  plaintiffs  farm 
containing  cultivated  fields,  that  defendant  fail- 
ed to  fence  the  right  of  way  and  to  maintain 
cattle  guards,  and  that  animals  came  into  the 
field  through  such  failure. 

[Ed.   Note.— For   other  cases,   see   Pleading, 
Dec.  Dig.  §  433.*] 

2.  Pleading    (|    428*)— PBrmoR— Dkpkcts— 
Methods  of  Attack. 

The  practice  of  challenging  the  sufficiency 
of  a  petition  on  oral  objection  to  the  introduc- 
tion of  evidence  is  not  favored,  and  is  availaUe 
only  when  the  petition  is  fatally  defective  after 
verdict 

[Bd.    Note. — For   other    cases,    see    Pleading, 
Cent  Dig.  |8  1433-1436;  Dec  Dig.  |  42a*] 
8.  Pleading    (8   433*)— PmrnoN— Defects- 
Cube  BY  Verdict.  _ 
Rev.  St  1899,  8  672  (Ann.  St  1906,  p.  68®, 
providing  that  no  judgment  shall  be  reversed 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  iaiit,  *  Beportw  Indezes 
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for  omission  from  'tlie  statement  of  the  cause  of 
action  of  any  averment  witlioat  piOTin?  which 
there  could  have  been  no  recovery,  is  merely  de- 
claratory of  the  common-law  rule  that  a  verdict 
will  aid  a  cause  of  action  defectively  stated. 

[Ed.  Note. — For  other  cases,  see  Pleadinr^ 
Cent.  Dig.  H  1451-1477 ;  Dec.  Dig.  |  433.»] 

4.  Railboads  (I  108*)— Fences  and  Catti.b 

GtJABDft— DUTT  TO  MAINTAIN. 

Under  Rev.  St.  1809.  !  1105  (Ann.  St 
1906,  p.  845),  requiring  companies  "operating" 
railroads  to  maintain  fences  and  cattle  guards, 
it  is  immaterial  who  owns  the  road. 

[Sd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  108.*] 

5.  Ratlboads  (§  104*)  —  Fences  —  Mainte- 
nance —  RioHTB  OF  Adjoining  Owskrs. 

A  landowner  may  waive  Kev.  SL  18!ft),  i 
1105  (Ann.  St.  1906,  p.  945),  requiring  railroad 
companies  to  fence  their  roads  and  estop  him- 
self to  claim  damages  arising  from  a  company's 
failure  to  do  so  by  contracting  for  a  considera- 
tion to  fence  for  the  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  104.*] 

Appeal  from  CJlrcult  Court,  St  Francois 
County;    J.  0.  Sheppard,  Judge. 

Action  by  B.  W.  Porter  and  wife  against 
the  Illinois  Southern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

C.  J.  Stanton  and  W.  S.  Anthony,  for  ap- 
pellant D.  L.  Rivers  and  R.  0.  Tucker,  for 
respondents. 


NORTONI,  J.  This  is  a  suit  for  damages 
alleged  to  have  accrued  to  the  plaintiffs  by 
reason  of  animals  escaping  from  the  un- 
fenced  railroad  right  of  way  of  defendant 
Into  the  plaintiffs'  fields  and  destroying  their 
crops.  Plaintiffs  recovered,  and  the  defend- 
ant appealed. 

The  first  point  for  consideration  relates 
to  the  sufficiency  of  the  statement  of  the 
cause  of  action.  The  cause  originated  be- 
fore a  Justice  of  the  peace,  and  the  petition 
Is  somewhat  informal,  as  Is  usual  in  those 
courts.  Notwithstanding  the  Informalities, 
we  are  of  opinion  that  it  contains  averments 
of  material  facts  sufficient  to  eonstltute  a 
cause  of  action  under  the  statute.  Section 
1105,  Rev.  St  1899  (Ann.  St  1906,  p.  945). 
No  demurrer  was  interposed,  and  the  only 
question  with  which  we  are  concerned  is  the 
sufficiency  of  the  cause  of  action  stated,  aft- 
er verdict  After  averring  the  defendant  Is 
a  corporation  operating  a  railroad,  the  peti- 
tion alleges,  substantially :  That  at  the  time 
of  the  grievances  complained  of  plaintiffs 
occupied  a  farm  in  Randolph  township  In  St 
Vrancois  county,  through  which  farm  de- 
fendant's railroad  iwssed,  and  at  the  time 
plaintiffs  Iiad  on  said  farm  growing  and 
standing  crops  of  com,  wheat  hay,  etc.; 
that  defendant,  although  operating  its  rail- 
road through  their  farm,  neglected  to  erect 
and  maintain  lawful  fences  on  the  sides  of 


its  said  railroad  where  the  same  ran  throuKli 
plaintiffs'  fields  on  said  farm  in  Randolph 
township  aforesaid;  and  that  by  reason  of 
the  defendant's  failure  to  erect  and  maintain 
fences  and  cattle  guards  along  and  across  Its 
Bald  railroad,  as  required  by  the  statute, 
horses,  mules,  cattle,  and  other  animals  came 
into  and  upon  the  fields  and  Inclosed  lands 
of  the  plaintiffs  and  destroyed  various  and 
sundry  crops  there  growing  and  standing. 
The,  crops  alleged  to  have  been  destroyed 
were  wheat  and  com  In  the  fields,  and  hay 
and  grain  In  the  stack.  The  point  made 
against  the  sufficiency  of  the  statement  Is,  if 
we  understand  it,  that  It  is  Insufficient  for 
the  reason  It  does  not  formally  allege  the 
"animals  came  upon  the  plaintiffs'  fields  at 
a  place  where  ,the  railroad  passes  through, 
along,  or  adjoining  Inclosed  or  cultivated 
fields  or  uninclosed  lands." 

We  do  not  concur  in  the  view  that  the 
formal  allegation  referred  to  is  absolutely 
essential  to  the  statement  of  a  cause  of  ac- 
tion, under  the  statute,  for  the  loss  of  crops 
by  the  Invasion  of  animals  from  the  rail- 
road right  of  way  because  of  the  railroad's 
failure  to  erect  and  maintain  sufficient  fences. 
Section  1105  of  our  statutes  (Rev.  St  1899), 
in  so  far  as  pertinent  here,  provides  that: 
"Every  corporation  •  •  •  operating  any 
railroad  in  this  state,  shall  erect  and  main- 
tain lawful  fences  on  the  sides  of  the  road 
where  the  same  passes  through  •  •  • 
cultivated  fields  •  •  •  and  also  construct 
and  maintain  cattle  guards,  where  fenpes 
are  required,  sufficient  to  prevent  horses,  cat- 
tle, mules  and  other  animals  from  getting  on 
the  railroad;  and  until  fences  •  •  • 
and  cattle  guards  as  aforesaid  shall  be  made 
and  maintained,  such  corporation  shall  be  li- 
able in  double  the  amount  of  all  damages 
which  shall  be  done  •  ♦  *  by  reason  of 
any  horses,  cattle,  mules,  or  other  animals 
♦  ♦  •  coming  upon  said  fields  •  •  • 
occasioned  by  the  failure  to  construct  or 
maintain  such  fences  or  cattle  guards."  The 
statement  of  the  cause  of  action  sets  forth 
the  material  facts:  First,  that  the  defend- 
ant was  operating  the  railroad  which  passed 
through  the  plaintiffs'  farm;  and,  second, 
the  farm  appears  to  have  been  cultivated 
fields,  within  the  meaning  of  the  statute.  In 
these  fields  there  were  growing  cultivated 
crops  of  corn  and  wheat  Besides,  there 
were  bay  and  grain  in  the  stack.  It  avers, 
too,  that  the  defendant  had  failed  and  neg- 
lected to  erect  and  maintain  fences  along 
the  sides  of  Its  railroad  passing  through  the 
fields,  as  required  by  statute,  and  had  also 
failed  to  erect  and  maintain  a  cattle  guard 
thereat  and  that  the  animals  came  into 
plaintiffs'  fields  and  destroyed  his  crops  by 
reason  of  the  defendant's  failure  to  erect 
and  maintain  the  fences  and  cattle  guards 
mentioned.     This  allegation  necessarily  Im- 


•For  other  eases  tee  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Dig*.  1907  to  date,  *  Reporter  Indexes 
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piles,  after  verdict  at  least,  that  the  aniiuals 
came  fism  the  defendant's  right  of  way,  for 
It  is  averred  that  they  came  Into  the  fields 
because  of  the  failure  of  defendant  to  erect 
fences  along  the  sides  of  Its  road  where  It 
passed  through  the  same.  The  allegation  of 
the  complaint  Is  somewhat  defective  in  its 
averment  that  the  animals  came  into  the 
fields  from  the  railroad  right  of  way,  and 
might  possibly  have  been  so  adjudged  on  de- 
murrer. The  attaclc  on  its  sufficiency  is  not 
raised  by  demurrer,  however.  The  objec- 
tion was  made  ore  tenus  to  the  introduction 
•of  evidence  on  the  ground  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  practice  of  challenging  the 
-sufficiency  of  the  statement  of  a  cause  of 
action  by  oral  objection  is  only  tolerated  by 
the  law.  It  is  successful  only  in  those  cases 
where  the  petition  is  fatally  defective  after 
•verdict.  State  ex  rel.  v.  Delaney,  122  Mo. 
App.  239,  99  S.  W.  1;  Hazel  tine  v.  Smith, 
154  Mo.  404,  55  S.  W.  633.  There  is  no  de- 
.fect  here  In  the  cause  of  action.  If  there  be 
any,  it  is  a  defect  in  the  statement  of  a 
■good  cause  of  action;  that  is,  a  good  cause 
of  action  defectively  stated.  In  such  drcum- 
•stances,  the  averments  of  the  petition  are 
aided  with  all  reasonable  implications  and 
Intendments,  by  the  verdict  Our  statute  of 
Jeofail  (section  672,  Rev.  St.  1899  [Ann.  St 
1906,  p.  686])  provides  that  no  judgment  shall 
'be  reversed  because  there  was  omitted  from 
the  statement  of  the  cause  of  action  any 
.averment  or  allegation  without  proving 
which  the  triers  of  the  issue  ought  not  to 
have  given  such  a  verdict  Indeed,  this  pro- 
Tision  of  our  statute  is  only  declaratory  of 
the  common  law,  to  the  effect  that  a  verdict 
will  aid  a  cause  of  action  defectively  stated, 
but  not  a  defective  cause  of  action.  Welch 
T.  Bryan,  28  Mo.  30.  Although  the  complaint 
•does  not  pointedly  aver  the  animals  came 
from  the  railroad  right  of  way  into  plain- 
tiffs' fields,  it  does  aver  that  the  defendant 
tiad  failed  to  erect  and  maintain  fences  along 
the  sides  of  the  road  where  it  passed  through 
plaintiffs'  fields,  and  that  the  cattle  came 
into  the  fields  bebause  of  the  defendant's 
failure  to  erect  and  maintain  such  fences.  It 
is  essentially  Implied  from  this  aiiegation 
that  the  cattle  came  from  the  right  of  way 
into  the  fields.  This  was  a  fact  which  it  was 
necessary  for  the  plaintiffs  to  prove  before  a 
verdict  could  be  given  for  them.  The  pre- 
sumption and  intendment  of  the  law  is  to 
(he  effect  that  the  plaintiffs  did  prove  this 
lact,  and  thus  supplied  the  defective  allega- 
tion of  the  petition.  When  it  appears,  though 
the  petition  be  defective,  a  verdict  could  not 
have  been  given  without  proof  of  the  matter 
omitted  to  be  stated,  the  defect  is  cured  by 
the  statute,  and  the  judgment  will  not  be  re- 
versed therefor.  Richardson  v.  Farmer,  36 
Mo.  35,  88  Am.  Dec.  129.  The  statement  is 
certainly  sufficient  after  verdict  and  the  as- 
signment will  be  overruled. 
The  evidence  tended  to  prove  that  plain- 


tiffs occtipied  a  farm  in  Randolph  township, 
St  Francois  county.  The  farm  consisted  of 
cultivated  fields,  on  which  plaintiffs  had 
growing  crops  of  corn,  wheat  bay,  etc. 
They  also  bad  hay  and  grain  in  the  stack 
thereon,  not  far  distant  from  the  railroad 
right  of  way.  It  appears  the  railroad  passed 
through  the  farm  for  about  a  quarter  of  a 
mile.  The  railroad  had  recently  be&i  con- 
structed and  was  wholly  unfenced.  Just 
who  or  what  company  had  constructed  tbe 
road  or  owned  the  same  does  not  appear  in 
the  record;  nor  does  it  appear  how  the  de- 
fendant came  into  possession,  whether  by 
lease,  purchase,  or  otherwise.  It  does  conclu- 
slvely  appear,  however,  that  the  defendant 
company  toolc  possession  of  the  road  on  Au- 
gust 15tb  and  operated  it  from  that  day 
thereafter,  that  it  neglected  to  erect  fences 
on  either  side  of  the  road  where  the  same 
passed  through  the  plaintiff's  cultivated 
fields,  and  had  also  neglected  for  several 
months  to  Install  a  cattle  guard  at  the  pub- 
lic rond  crossing  adjoining  plaintiffs'  farm. 
As  defendant  was  operating  the  road,  lia- 
bility attached  to  it  for  failure  to  fence  by 
the  express  words  of  the  statute.  -It  was 
immaterial  who  owned  the  road.  Section 
1105,  Rev.  St.  1899.  Several  witnesses  gave 
testimony  to  the  effect  that  cattle  were  seen 
to  pass  from  the  public  road  down  the  rail- 
road right  of  way  ond  over  the  point  where 
the  law  imposed  upon  the  defendant  the"  du- 
ty to  install  and  maintain  a  cattle  guard. 
Having  thus  entered  upon  the  defendant's 
right  of  way  because  of  its  failure  to  install 
the  cattle  guard,  the  animals  passed  from 
the  right  of  way  into  plaintiffs'  fields  because 
of  the  defendant's  failure  to  erect  fences 
along  the  sides  of  its  road.  It  seems  tbe 
plaintiffs  suffered  considerable  loss  by  the 
animals  destroying  the  hay  and  grain  in 
tbe  stack  and  their  crops  standing  in  the 
fields.  All  of  which  occurred  after  Augnst 
15th  and  prior  to  the  following  January  Ist. 
The  evidence  discloses  plaintiffs  made  several 
complaints  to  the  defendant's  civil  engineer 
in  charge  of  tbe  construction  of  the  road  as 
to  tbe  frequent  invasions  of  cattle,  and  In- 
sisted upon  fences  and  cattle  guards  being 
erected  at  once.  Finally  the  civil  engineer 
suggested  that  tbe  plaintiffs  might  erect  a 
temporary  fence  or  gate  across  the  railroad 
track  adjoining  the  public  road  crossing, 
and  thereby  prevent  cattle  from  going  upon 
the  right  of  way  at  that  point  It  does  not 
appear,  however,  that  plaintiff  contracted 
to  erect  such  fence  or  gate,  nor  that  he  even 
agreed  to  do  so.  Although  he  was  licensed  by 
the  civil  engineer  to  erect  a  temporary  struc- 
ture across  the  track  for  that  purpose,  the 
evidence  falls  short  of  showing  that  he  as- 
sumed any  obligation  in  that  behalf.  A  few 
days  thereafter,  plaintiffs  visited  the  point 
mentioned  and  began  the  construction  of  a 
temporary  gate  across  the  track.  About  the 
time  operations  were  commenced  in  that  be- 
half, the  defendant's  road  master  appeared. 
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and.  after  learning  what  the  plaintiffs  were 
about  to  do,  forbade  them  to  proceed  fur- 
ther with  the  work.  The  road  master  as- 
sured plaintiffs  that  he  would  have  a  cattle 
guard  erected  Immediately  at. the  point  In 
question,  and  told  them  not  to  construct  a 
gate  or  fence  across  the  tracks.  It  seems, 
too,  trains  commenced  running  about  this 
time,  and,  under  these  circumstances,  of 
course  It  would  have  been  Impossible  to 
maintain  a  fence  across  the  track. 

On  this  testimony,  it  Is  argued  by  the  de- 
fendant that  the  plaintiffs  waived  their  right 
to  recover  for  damages  accrued  because  of 
the  defendant's  failure  to  erect  a  fence  or 
cattle  guard.  It  is  no  doubt  true  that  it  is 
competent  for  a  landowner'  to  waive  his 
right  In  this  respect,  and,  where,  one  con- 
tracts with  a  railroad  and  assumes  the  ob- 
ligation for  a  consideration  to  erect  the 
fence  for  the  railroad  company  along  his 
land  at  a  point  where  the  law  affixes  the  ob- 
ligation on  the  railroad  to  fence,  he  may  be 
estopped  thereby  from  asserting  his  right  for 
damages  accrued  on  account  of  a  failure 
to  fence.  In  such  circumstances  plaintiff 
having  assumed  the  obligation  to  erect  the 
fence,  of  course  his  injury  results  from  his 
own  default,  and  not  from  that  of  the  rail- 
road company.  Ells  v.  Pacific  R.  R.  Co.,  48 
Mo.  231 ;  Thomas  t.  Han.  ie  St.  Joe  Ry.  Co., 
82  Mo.  538.  However,  the  principle  of  those 
cases  is  without  influence  here,  for  the  rea- 
son It  does  not  appear  that  the  plaintiffs 
had  contracted  or  assumed  any  obligation 
whatever  In  respect  of  erecting  a  fence 
across  the  track  at  the  point  where  the  law 
imposed  the  duty  on  the  defendant  to  in- 
stall a  cattle  guard.  The  only  evidence  given 
on  the  subject  was  that  of  one  of  the  plain- 
tiffs, which  was  to  the  effect  that  he  had 
merely  received  permission  to  construct  a 
temporary  fence  across  the  track  in  order 
to  protect  his  crops,  as  his  efforts  to  Induce 
the  railroad  to  discharge  its  duty  in  that  be- 
half had  been  unavailing.  Upon  commencing 
to  erect  the  temporary  fence,  his  license  was 
revoked  by  the  road  master,  who  certainly 
bad  authority  to  forbid  obstructions  about 
to  be  erected  upon  the  roadway. 

The  appeal  is  wholly  devoid  of  merit,  and 
the  Judgment  should  be  affirmed. 

It  is  so  ordered. 

REYNOLDS,  J.  P.,  and  OOODE,  J.,  concur. 


MINQUS  V.  BANK  OF  ETHEL. 

(Kansas  City  Court  of  Appeals.    Miasouri. 

March  28,  1909.) 

1.  Pabtnebship  (J  29*)— Intent  to  Cbeate. 

Tbe  qaestiOD  of  partnership  Is  to  be  deter- 
mined from  the  intention  of  the  parties  as  dia- 
rlosed,  not  by  particular  expressions,  but  by  the 
nature  and  effect  of  the  whole  contract. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  f  20.*] 


2.  Partnership  (|  30*)— Cbeation— Shabinq 
Pbofits. 

An  agreement  between  a  live  stock  buyer 
and  another  that  the  latter  should  receive,  for 
his  services  in  buying  and  shipping  stock,  one- 
half  of  the  net  profits,  if  any.  does  not  indicate 
an  intent  to  form  a  partnership,  but  that  such 
other  should  receive  a  share  of  tbe  profits  mere- 
ly as  compensation  for  bis  services. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  43 ;    Dec.  Dig.  §  30.*] 

3.  Pabtnebship  (J  65*)  —  Cbeation  —  Evi- 
dence. 

That  a  i>eTson  was  required  to  show,  on 
checks  drawn  on  another's  account  in  payment 
for  live  stock,  the  kind  and  number  purchased, 
goes  to  show  that  he  was  merely  an  employ^  of 
such  other,  and  to  rebut  any  presumption  of 
partnership  between  them. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  §  55.*] 

4.  Parties  (J  75*)  —  Defect  of  Pasties  — 
Waiver. 

Failure  to  object,  either  by  demurrer  or 
answer,  to  the  omission  of  a  necessary  party,  is 
a  waiver  thereof  under  Rev.  St.  1899,  (  002 
(Ann.  St.  1006,  p.  628). 

[K!d.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  g  115;   Dec.  Dig.  §  73.*] 

5.  Banks  and  Banking  (|  134*)— Applica- 
tion OF  Depositor's  Funds  to  Indebted- 
ness. 

The  rule  that  the  funds  of  a  depositor  mny 
be  applied  to  discharge  his  Indebtedness  to  the 
bank  has  no  application  where  the  bank  did  not 
acquire  the  funds  as  a  deposit  in  the  course  of 
business  with  the  depositor,  but  through  a  mis- 
take, which  both  the  depositor  and  the  true 
owner  of  the  funds  asked  the  bank  to  correct. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  353-^74;  Dec  Dig. 
i  134.*T 

6.  Banks  and  Banking  (J  129*)— Funds- 
Equities. 

A  bank  obtaining  possession  of  funds  by 
mistake,  and  not  for  value,  cannot  be  said  to 
have  any  equitable  claim  thereto,  and  no  in- 
justice is  done  in  compelling  it  to  surrender  the 
same  to  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  §  129.*] 

7.  Banks  and  Banking  (|  154*)- DEPosrrs— 
Actio  n  s— V  abia  nce. 

A  variance  in  an  action  for  money  had 
and  received  against  a  bank,  in  that  tbe  peti- 
tion alleged  that  the  mistake  In  sending  the 
proceeds  of  a  sale  of  hogs  to  the  bank  in  the 
name  of  an  agent  of  plaintiff  was  made  by  a 
commission  company,  whereas  the  evidence  show- 
ed that  the  mistake,  if  any,  was  made  by  the 
railroad  in  shipping  the  hogs  in  the  name  of 
plaintifTs  agcut,  was  not  prejudicial  to  the 
bank,  where  other  evidence  showed  the  manner 
in  which  the  hogs  were  shipped  and  the  reason 
why  the  proceeds  of  the  sale  thereof  were  sent 
to  tbe  bank  in  the  name  of  the  agent. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  <  154.*] 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty;  Nat  M.  Shelton,  Judge. 

Action  by  William  A.  Mlngus  against  the 
Bank  of  Ethel.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Dysart  &  Mitchell,  Robt  W.  Barrow,  and 
Nat  M.  Lacy,  for  appellant  Guthrie  & 
Franklin,  for  respondent 


*l-'or  other  cases  sea  same  topic  and  lectlon  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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BROADDUS,  P.  J.  Tbls  Is  a  suit  for 
money  bad  and  received.  The  facts  are: 
That  In  the  early  part  of  the  year  1907  the 
plaintiff,  Mlngua,  was  engaged  In  the  busi- 
ness of  buying  and  shipping  stock  to  the 
Chicago  market.  He  had  in  his  employ  in 
the  business  W.  J.  Windle,  and  also  one  Ed 
Bailey.  The  financial  part  of  his  business 
was  transacted  through  the  Citizens'  Na- 
tional Bank  at  Ethel,  Mo.,  where  be  lived. 
When  stock  was  purchased  by  either  one  of 
his  agents,  the  name  of  the  agent  was  sign- 
ed to  the  check  in  payment  for  the  stock 
purchased,  and  the  agent  was  required  to 
mark  on  the  check  the  number  of  the  stock 
paid  for  and  their  kind.  These  checks,  by 
an  arrangement  with  said  bank,  were  hon- 
ored and  charged  to  the  account  of  plain- 
tiff. Neither  Bailey  nor  Windle  furnished 
any  money  for  that  purpose.  Windle  was 
paid  for  his  services  one-half  of  the  profits. 
If  any,  realized  on  each  shipment.  If  there 
were  no  profits,  he  received  nothing.  All 
loss  in  the  business  was  borne  by  plaintiff. 
However,  prior  to  this  arrangement,  the 
agents  named  had  been  doing  business  on 
a  different  arrangement,  during  which  Win- 
dle had  become  Indebted  to  the  defendant, 
for  which  he  bad  executed  his  note  for  the 
sum  of  $850,  dated  July  10,  1906.  Just  pri- 
or to  April  25,  1907,  plaintiff,  through  the 
agent  of  the  Santa  F6  Railroad  at  Ethel, 
ordered  a  car  to  transport  a  load  of  bogs  to 
Chicago,  which  were  to  be  shipped  In  bis 
name.  By  the  time  they  got  the  hogs  ready, 
the  train  whistled  for  the  station,  and  the 
agent,  in  making  up  the  contract  of  ship- 
ment and  waybill,  inserted  the  name  of 
Windle  as  owner,  instead  of  that  of  the 
plaintiff;  but  at  the  bottom  of  the  contract 
plaintiff's  name  also  appears  as  the  owner 
of  the  stock.  The  evidence  conclusively 
showed  that  the  hogs  were  the  property  of 
plaintiff,  and  that  it  was  the  purpose  to 
ship  them  to  Chicago  in  his  name  as  such 
owner,  and  that  by  mistake  they  were  ship- 
ped as  stated.  The  hogs  were  consigned  to 
the  commission  firm  of  Alexander,  Ward  & 
Conover  at  Chicago  and  by  them  sold,  and 
the  net  amount  realized,  $1,029.49,  was  -re- 
mitted to  the  defendant  bank  in  the  name 
of  Windle.  The  defendant  applied  enough 
of  the  proceeds  to  extinguish  the  debt  of 
Windle,  which  left  a  surplus  of  $140.44,  for 
which  he  was  given  credit  on  the  books  of 
the  bank.  Soon  thereafter,  Windle,  falling 
to  get  return  for  the  hogs  through  the  Citi- 
sens'  Bank,  made  inquiry  of  the  bank  of  de- 
fendant, when  he  was  informed  that  the  re- 
mittance bad  arrived.  Windle  informed  the 
cashier  that  the  hoga  shipped  belonged  to 
plaintiff,  and  that  the  proceeds  therefor  be- 
longed to  bim.  The  plaintiff  also  claimed 
the  proceeds,  but  defendant  denied  his  right 
thereto.  The  judgment  was  for  the  plain- 
tiff, from  which  defendant  appealed. 

It  is  the  contention  of  defendant  that  the 
evidence  showed  that  plaintiff  and  Windle 


were  partners;  therefore  plaintiff  could  not 
recover  in  the  present  form  of  action.  It  is 
said:  "As  a  community  of  losses  is  a  nec- 
essary corollary  of  a  participation  in  the 
profitii,  a  partnership  may  as  well  be  predi- 
cated of  an  agreement  to  share  net  profits 
as  an  agreement  to  share  the  profits  and 
losses,  and  the  same  rule  applies.  Hence, 
'participation  in  the  profits  of  a  business 
raises  the  presumption  of  the  existence  of 
a  partnership.  This  presumption  Is  not  con- 
elusive,  but  If  not  rebutted  is  sufficient  to 
establish  a  partnership.'  •  •  •  Where 
one  party  contributes  the  capital  and  the 
other  the  labor,  skill,  or  experience  for  car- 
rying on  a  Joint  enterprise,  such  a  combina- 
tion constitutes  a  partnership,  unless  some- 
thing appears  to  Indicate  the  absence  of  a 
Joint  ownership  of  the  business  and  profits. 
Such  absence  of  Joint  ownership  Is  Indicat- 
ed when  from  the  whole  contract  it  appears 
tliat  the  party  contributing  his  services  is 
to  receive  a  share  of  the  profits  merely  as 
compensation  for  his  services."  Torbert  r. 
Jeffrey,  161  Mo.,  loc.  cit  656,  61  8.  W.  825. 
"An  agreement'  between  the  owner  of  a 
farm  and  another,  by  which  the  latter  and 
his  wife  in  conjunction  with  the  owner  shall 
work  together  on  the  farm,  the  proceeds  of 
their  joint  work  and  labor  to  be  shared  to- 
gether, is  a  contract  of  partnership.  It  is 
not  a  contract  for  hire  and  wages  and  can- 
not be  sued  on  as  such."  Plummer  v.  Trost, 
81  Mo.  425.  Where  plaintiff  was  an  em- 
ploy6  for  a  compensation  of  $50  per  month 
and  one-half  of  the  net  profits  of  the  busi- 
ness, it  Is  held  that  a  sharing  of  the  profits 
did  not  under  the  facts  in  the  case  consti- 
tute him  a  partner.  Olore  r.  Dawson,  10ft 
Mo.  App.  107,  80  S.  W.  65. 

Under  the  foregoing  decisions,  wtalcli  seem 
to  be  in  accord  with  the  general  ruling  In 
this  state,  the  question  of  partnership  Is  to 
be  determined  from  the  "intention  of  the 
parties  as  disclosed,  not  by  particular  ex- 
pressions, but  by  the  nature  and  effect  of 
the  whole  contract"  Torbert  v.  Jeffrey, 
supra.  We  are  of  the  opinion  that  the  con- 
tract itself  fairly  rebuts  the  presumption  of 
a  partnership  between  plaintiff  and  Windle. 
The  language  of  the  agreement  between 
plaintiff  and  Windle  that  the  latter  was  to 
receive  for  his  services  in  buying  and  ship- 
ping stock  to  market  one-half  of  the  net 
profits  to  be  derived  from  the  business,  if 
any,  did  not  indicate  an  Intention  of  the 
parties  to  form  a  partnership,  but  indicated 
an  intention  that  Windle  was  to  receive  a 
share  of  the  profits  merely  as  compensation 
for  his  services.  And  the  further  agree- 
ment that  Windle  should  show  on  checks  to 
be  drawn  on  plalntUTs  bank  account;  in 
payment  for  stock  to  be  bought,  the  kind 
and  number  purchased,  goes  to  show  that 
Windle  was  merely  an  employe  of  the  plain- 
tiff, and  thus  to  rebut  any  presumption  of 
a  partnership  if  it  existed.  And  the  defense 
that   plaintiff  and  Windle   were  partners,. 
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«nd  as  rach  entitled  to  the  deposit,  cannot 
avail  defendant  for  tbe  reason  that,  if  the 
latter  was  a  necessary  party  to  the  proceed- 
ing, defendant  should  have  availed  Itself  of 
that  defense  In  the  manner  pointed  out  by 
the  Ck)de,  by  either  filing  a  demurrer  to  the 
petition  or  answer  setting  forth  such  part- 
nership. The  defendant  having  done  neither, 
the  objection  was  waived.  Section  002,  Rev. 
St  1889  (Ann.  St  1906,  p.  828). 

Defendant  invokes  the  rule  "that  where 
a  depositor  is  Indebted  to  the  bank  by  bill, 
note,  or  other  Indebtedness,  tbe  bank  has 
the  right  to  apply  so  much  of  the  funds  of 
tbe  depositor  to  the  payment  of  bis  matured 
Indebtedness  as  may  be  necessary  to  dis- 
charge the  same,"  and  that  "all  funds  of 
the  depositor  which  the  bank  has  at  the 
date  of  the  maturity  of  the  discounted  note, 
or  afterwards  acquired  In  the  course  of 
business  with  him,  may  be  applied  to  the 
discharge  of  his  indebtedness."  Sparrow 
T.  State  Exchange  Bank,  103  Mo.  App.  838, 
77  S.  W.  168.  And  so  it  is  held  in  Bank  v. 
Carson,  32  Mo.  191,  and  other  Missouri  cas- 
es. Tbe  rule  has  no  application  to  the  facts 
of  this  case,  for  the  reason  that  defendant 
did  not  acquire  tbe  check  as  a  deposit  "in 
the  course  of  business"  with  Wlndle.  Wln- 
dle  did  not  make  or  authorize  tbe  deposit 
with  defendant  It  was  the  result  of  a 
mistake,  which  both  Wlndle  and  plaintiff 
asked  its  cashier  to  correct 

The  plaintiff  calls  to  our  attention  the  fol- 
lowing: "The  action  for  money  had  and 
received  is  one  favored  in  law,  and  the  ten- 
dency is  to  widen  its  scope.  It  Is  a  flexible 
form  of  action,  levying  tribute  on  equitable, 
as  well  as  strictly  legal,  doctrines.  It  has 
become  axiomatic  that  the  action  runs 
where  defendant  has  received  or  obtained 
possession  of  tbe  money  of  plaintiff  which 
in  equity  and  good  conscience  he  ought  to 
pay  over  to  plaintiff."  Clifford  Banking  Co. 
V.  Donovan  Com.  Co.,  195  Mo.  262,  94  S.  W. 
627.  In  that  case  it  was  held  that  tbe  mon- 
ey on  deposit  was  the  property  of  plaintiff, 
and,  unless  defendant  received  it  with  clean 
bands,  it  is  liable  to  plaintiff  for  tbe  pro- 
ceeds. And  the  court  further  said:  "The 
principle,  'Where  one  of  two  Innocent  par- 
ties must  suffer,  the  loss  must  fall  on  him 
who  afforded  the  opportunity  for  the  wrong,' 
is  applicable  to  negotiable  instruments.  And 
in  any  case  tbe  party  invoking  It  must  be 
an  Innocent  party;  that  is,  a  party 'who 
holds  the  paper  bona  fide  and  for  value."  The 
defendant,  having  obtained  possession  of  the 
funds  by  mistake,  and  not  for  value,  can- 
not be  said  to  have  any  equitable  claim  to 
■nch  funds.  In  other  words,  its  bands  are 
not  clean.  No  injustice  Is  done  defendant 
Id  compelling  it  to  surrender  the  deposit,  as 
it  parted  with  nothing  in  the  transaction. 

Defendant  insists  that,  as  tbe  petition  al- 
leges the  mistake  in  sending  the  proceeds  of 


tbe  sale  of  the  hogs  to  defendant  was  made 
by  the  commission  company  at  Chicago, 
plaintiff  is  not  entitled  to  recover  on  bis  evi- 
dence that  the  mistake,  if  any,  was  made  by 
the  railroad  in  shipping  the  hogs  ta  the  name 
of  Wlndle.  This  contention  Is  only  of  a 
technical  nature  and  does  not  go  to  the 
merits  of  tbe  controversy.  As  tbe  evidence 
went  to  show  the  facts  as  to  the  manner 
In  which  the  hogs  were  shipped  and  the 
reason  why  tbe  funds  realized  from  the 
sale  of  the  hogs  were  sent  to  defendant  in 
the  name  of  Wlndle,  it  does  not  seem  that 
defendant  was  prejudiced  in  the  least  by 
tbe  variance  between  tbe  allegations  of  tbe 
petition  and  the  proof. 

Tbe  Judgment  was  for  the  right  party, 
and  ought  to  be  aflSrmed,  and  it  is  so  or- 
dered.   All  concur. 


STANIiBT  et  al.  v.  SEDALIA  TRANSIT  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

March  29,  1900.) 

COBPOKATIOHS     (§     507*)     —     COBPOSATB     LlA- 

BiLrriEB  —  Clvh,  Acnons  —  Pbocess  — 

"Chief  Officer." 

A-  return  on  a  summons  against  a  corpora- 
tion that  the  president  was  absent  from  the 
county,  and  that  the  officer  served  was  "tbe  sec- 
retary and  treasurer,  and  chief  officer  in  charge 
of  the  business,"  without  reciting  that  the  serv- 
ice was  made  at  defendant's  business  office,  as 
required  by  Rev.  St  1899,  li  995,  996  (Ann.  St 
1906,  pp.  876,  878),  when  the  president  or  other 
chief  officer  cannot  be  found,  does  not  show  on 
its  face  that  the  writ  was  served  in  the  man- 
ner prescribed  by  the  statute,  because  the  in- 
ference is  that  the  service  was  not  made  at  tbe 
office ;  and  this  recital  in  the  return  is  essen- 
tial, although  it  states  that  the  secretary  and 
treasurer  is  the  chief  officer,  which  is  a  mere 
conclusion  of  the  sheriff ;  a  "chief  officer"  of  a 
corporation  being  one  who  has  charge  and  con- 
trol of  its  business,  and  not  one  who  is  charged 
with  the  performance  of  other  and  subordinate 
duties. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  507.*] 

Appeal  from  Circuit  Court  Pettis  County ; 
Louis  Hoffman,  Judge. 

Action  by  R.  A.  Stanley  and  W.  O.  Stan- 
ley, doing  business  under  the  firm  name  of 
the  R.  A,  Stanley  Coal  Company,  against  tbe 
Sedalia  Transit  Company.  From  an  order 
on  a  motion  under  Rev.  St.  1899,  {  985  (Ann. 
St  1006,  p.  870),  for  an  execution  against  H. 
S.  Rumsey,  a  stockholder,  lie  appeals.  Re- 
versed. 

Stewart,  Eliot,  Chaplin  &  Blayney  and 
Montgomery  &  Montgomery,  for  appellant 
Sangree  &  Bohling  and  Bamett  &  Bamett 
for  respondents. 

JOHNSON,  J.  Plaintiffs  recovered  a  Judg- 
ment  by  default  in  the  circuit  court  of  Pet- 
tis county  against  the  Sedalia  Transit  Com- 
pany, a  domestic  corporation,  and  had  execu- 
tion issued  and  delivered  to  the  sheriff,  who 
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returned  it  unsatisfied.  Plaintiffs  tben  filed  a 
motion  as  provided  in  section  983,  Rev.  St. 
1899  (Ann.  St.  1906,  p.  870),  for  an  execution 
against  H.  S.  Rumsey,  a  stockholder  in  the 
corporation,  whose  stock  was  not  fully  paid. 
Notice  of  this  motion  was  duly  served  on 
Rumsey,  and  he  appeared.  The  court  sus- 
tained the  motion  and  ordered  the  execution 
as  prayed.  Rumsey  appealed.  It  is  conced- 
ed by  both  parties  that  the  action  of  the  court 
in  sustaining  the  motion  was  a  proper  one  If 
the  'judgment  by  default  rendered  against 
the  corporation  was  valid.  Appellant  con- 
tends that  the  Judgment  is  void  because  the 
return  of  the  summons  shows  on  its  face  that 
the  writ  was  not  served  in  the  manner  pro- 
vided by  law.  The  return  reads  as  follows: 
"Served  the  within  summons  by  delivering  to 
W.  H.  Powell,  who  Is  the  secretary  and  treas- 
urer and  chief  officer  In  charge  of  the  busi- 
ness of  the  within  named  the  Sedalia  Tran- 
sit Company  of  Sedalia,  Missouri,  a  copy  of 
the  same  together  with  a  certified  copy  of  the 
petition  as  furnished  to  me  by  the  clerk  of 
the  circuit  court  of  Pettis  county,  Missouri, 
being  first  served  on  the  31st  day  of  August, 
1906.  I  further  certify  that  the  president  of 
the  Sedalia  Transit  Company  is  absent  from 
my  said  county.  All  done  in  Pettis  county, 
Missouri.  1.  N.  Sprecher,  Sheriff  of  Pettis 
County,  Missouri,  by  M.  T.  Henaerson,  IDep- 
uty." 

We  quote  the  statutes  relating  to  the  serv- 
ice of  summons :  Section  995  (page  876) : 
"When  any  such  summons  shall  be  issued 
against  any  incorporated  company,  service  on 
the  president  or  other  chief  officer  of  such 
company,  or,  in  his  absence,  by  leaving  a  copy 
thereof  at  any  business  office  of  said  com- 
pany, with  the  person  having  charge  there- 
of, shall  be  deemed  a  sufficient  service;  and 
if  the  corporation  have  no  business  office  in 
the  county  where  suit  is  brought,  or  if  no 
person  shall  be  found  in  charge  thereof,  and 
the  president  or  chief  officer  cannot  be  found 
In  such  county,  a  summons  shall  be  issued, 
directed  to  the  sheriff  of  any  county  in  this 
state  where  the  president  or  chief  officer  of 
such  company  may  reside  or  be  found,  or 
where  any  office  or  place- of  business  may  be 
kept  of  such  company,  and  the  service  there- 
of shall  be  the  same  as  above."  Section  996 
(page  878) :  "On  the  return  of  such  summons, 
served  as  aforesaid,  the  officer  serving  the 
same  shall  express  In  his  return  on  whom, 
how  and  when  the  same  had  been  executed, 
and  if  not  on  the,  chief  officer,  he  shall  ex- 
press the  absence  of  such  officer,  or  that  be 
cannot  be  found."  When  the  president  or 
other  chief  officer  of  the  corporation  is  in  the 
county,  the  summons  should  be  served  on 
him,  and  it  Is  not  essential  that  it  be  served 
at  a  business  office  of  the  company,  but,  if  the 
president  or  other  chief  officer  be  absent  from 
the  county,  the  service  then  should  be  made 
at  a  business  office  of  the  company  on  the 
person  in  charge  thereof.    The  return  before 


us  does  not  recite  that  service  was  made  at  a 
business  office  of  the  defendant,  and  we  must 
assume  that  it  was  not  made  at  such  office. 
The  return  by  an  officer  of  a  writ  of  this 
character  must  be  strictly  construed.  "It  is 
fair  to  infer  everything  against  the  return 
which  its  departure  from  the  statute  will 
warrant."  Blanton  v.  Jamison,  3  Mo.  52; 
Holtschnelder  v.  Railroad,  107  Mo.  App.,  loc. 
clt.  385,  81  S.  W.  489 ;  Heath  v.  Railway,  83 
Mo.,  loc.  clt  625.  Since  the  service  was  not 
made  at  a  business  office  of  the  company,  it 
remains  to  l>e  seen  whether  or  not  the  return 
shows  on  its  face  that  a  chief  officer  of  the 
corporation  was  served.  The  rule  is  fairly 
established  that  "the  return  of  a  sheriff  on 
process  regular  on  its  face  and  showing  the 
fact  and  mode  of  the  service  Is  conclusive  up- 
on the  parties  to  the  suit.  Its  truth  can  be 
controverted  only  in  a  direct  action  against 
the  sheriff  for  false  return."  Smoot  v.  Judd, 
184  Mo.,  loc.  clt.  518,  83  S.  W.  481,  and  cases 
cited.  Therefore,  if  the  return  shows  affirma- 
tively that  the  service  was  on  a  chief  officer, 
we  must  accept  the  statement  of  that  fact  as 
conclusive.  It  recites  that  the  president  was 
absent  from  the  county,  and  that  the  officer 
served  was  the  secretary  and  treasurer  of  the 
corporation.  "The  secretary  of  a  corporation 
is  not  an  officer  of  general  power  or  authori- 
ty. He  is  the  keeper  of  the  seal  and  books 
of  the  corporation  and  the  general  organ  for 
communication  with  the  public."  Hardware 
Company  v.  Grocer  Company,  64  Mo.  App. 
677 ;  Clothing  Co.  v.  Iron  Works,  51  Mo.  App. 
66.  As  he  Is  not  a  chief  officer,  service  on 
blm  as  secretary  Is  not  good  except  It  be 
made  at  a  business  office  and  he  is  stated  to 
be  the  person  in  charge  of  the  office.  Elec- 
tric Co.  V.  Corby,  61  Mo.  App.  630 ;  Land  Co. 
V.  Land  O).,  187  Mo.,  loc.  clt  433,  86  S.  W. 
145.  Obviously,  if  the  secretary  is  not  a  chief 
officer,  neither  is  the  treasurer. 

The  return  under  consideration  differs 
from  those  appearing  in  the  cases  cited  in 
this  respect :  It  contains  the  statement  of  the 
officer  that  the  secretary  and  treasurer  was 
the  chief  officer  in  charge  of  the  business  of 
the  company.  But  that  recital  should  not  be 
treated  as  the  statement  of  a  fact,  and  there- 
fore as  conclusive,  but  should  be  regarded  as 
a  mere  conclusion  of  the  officer.  The  facts 
stated  were  that  the  person  served  was  the 
secretary  and  treasurer,  and  that  the  presi- 
dent was  absent  from  the  county.  From 
these  facts  the  inference  Is  drawn  by  the  of- 
ficer that,  since  the  person  served  was  tlie 
highest  officer  of  the  corporation  in  the  coun- 
ty, he  was  a  chief  officer,  but  this  was  not  so. 
A  chief  officer  of  a  private  corporation  is  one 
who  has  charge  and  control  of  Its  business,  ia 
Its  managing  officer,  and  Is  not  one  who  is 
charged  with  the  performance  of  other  and 
subordinate  duties.  The  mere  fact  that  the 
managing  officer  may  absent  himself  from  the 
county  does  not  cause  his  mantle  to  fall  on  a 
subordinate  officer.    It  is  dear  the  sheriff  In 
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Ws  zeal  attempted  to  elevate  the  secretary 
and  treasurer  Into  a  higher  office.  The  serv- 
ice was  bad,  and  tbe  Judgment  against  the 
corporation  cannot  stand. 

It  follows  that  the  Judgment  against  the 
appealing  stockholder  must  be  reversed.  All 
concur. 


MORRIS  V.  MISSOURI  PAC.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missoari. 

March  29,  1909.) 

L  Watebs  and  Wateb  Courses  (§  76*)— Ac- 
tions— SuFnciENCT  or  Evioencic. 

In  an  action  for  injury  to  land  by  tbe  dis- 
charge of  sewage  in  a  creek  which  ran  through 
the  land,  evidence  held  to  sustain  a  finding  that 
the  land  possessed  a  value  for  building  purposes 
greatly  in  excess  of  its  value  for  agriculture, 
which  value  the  sewage  destroyed,  to  plain- 
tiff's damage  of  not  less  than  $100  per  acre. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  76.*] 

2.  Appeai,  and  Ebrob  (|  979*)— Discbetion 
OF  Trial  Court— New  Trial. 

The  appellate  court  will  not  interfere  with 
tbe  trial  court's  exercise  of  its  discretion  in 
granting  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  evidence,  unless  that  dis- 
cretion- is  clearly  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3871 ;   Dec.  Dig.  i  979.*] 

3.  New  Tbial  (|  75»)  —  Gbounds  —  Verdict 
contbaby  to  evidence  —  imadequate 
Damaoes. 

A  renlict  is  conclnsive  upon  tbe  amount  of 
damages  in  actions  for  personal  wrongs  where 
there  Is  no  definite  measure  of  damages,  and  the 
trial  court  cannot  set  it  aside  on  the  ground  of 
inadequate  damages  unless  tbe  amount  award- 
ed is  so  inadequate  as  to  shock  tbe  understand- 
ing, and  show  that  the  verdict  resulted  from 
prejudice  or  passion. 

[Ed.   Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  151,  152 ;   Dec  Dig.  |  75.*] 

4.  New  Tbial  (f  75*)  —  Grounds  —  Verdict 
Against  Evidence  —  Inadequate  Dam- 
ages. 

Where  there  is  a  definite  measure  of  dam- 
ages, whether  in  a  contract  or  tort  action,  the 
trial  court  must  set  aside  the  verdict  if  it  is 
satisfied  that  tbe  damages  awarded  are  inade- 
quate under  the  clear  weight  of  the  evidence. 

[Ed.   Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  151,  152;    Dec.  Dig.  {  75.*] 

5.  Waters  and  Water  Courses  (J  76*)  — 
Measure  or  Dauaqes  —  iNjtntT  to  Prop- 
erty —  Land. 

Id  an  action  for  damages  for  injury  to 
land  by  the  discharge  of  sewage  in  a  creek 
which  ran  through  it,  the  measure  of  damages 
would  be  the  depreciation  in  the  market  value 
of  tbe  land  caused  by  the  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  76.*] 

6.  New  Tkiai.  (f  75*)  —  Grounds  —  Inade- 
quacy OF  Damages  —  Injury  to  Property. 

In  an  action  for  damages  for  injury  to  a 
54-acre  tract  by  the  discharge  of  sewage  in  a 
stream  running  through  It,  tbe  evidence  show- 
ed that  the  value  of  the  land  was  destroyed 
thereby,  except  for  tillage,  and  that  other  land 
in  tbe  immediate  neighborhood  bad  sold  at 
greatly  increased  prices  for  building  purposes, 
so  as  to  make  plaintiffs  damage  by  reason  of 
the  sewage  at  least  |100  an  acre.  Plaintiff  re- 
covered a  verdict  for  $l,O0a     Held,  that  tbe 


case  was  one  in  which  the  trial  court  had  a 
discretion  in  reviewing  the  damages  awarded, 
and  that  the  verdict  was  properly  set  aside  for 
inadequacy  of  damages. 

[EA.  Note.— For  other  cases,  see  New  Trial,. 
Cent.  Dig.  i  151;    Dec.  Dig.  §  75.*] 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  Hoffman,  Judge. 

Action  by  Melvln  H.  Morris  against  the 
Missouri  Pacific  Railway  Company.  From 
an  order  granting  a  new  trial  after  verdict 
for  plaintiff,  defendant  appeals.    AfiSrmed. 

Roy  D.  Williams  and  C.  D.  Corum,  for 
appellant  George  F.  Longan  and  Charles 
E.  Yeatcr,  for  respondent 

JOHNSON,  J.  This  suit  Is  for  damages 
alleged  to  have  been  caused  by  the  discharge 
by  defendant  of  sewage  from  its  machine 
shops  at  Sedalla  into  a  natural  water  course 
which  flows  through  land  of  plaintiff  in  the 
vicinity  of  the  shops.  The  trial  resulted  in 
a  verdict  for  plaintiff  in  the  sum  of  $1,000. 
Afterward  the  court  granted  plaintiff  a  new 
trial  on  tbe  following  grounds  stated  In  his 
motion: 

"(4)  Because  the  court  erred  in  not  more 
severely  reprimanding  counsel  for  defendant 
in  his  argument  to  tbe  jury  when  such  coun- 
sel discussed  a  proposition  he  had  made  in 
open  court  to  tiave  the  Jury  go  and  Inspect 
tbe  water  course  on  plaintiff's  land  and  the 
sewage  flowing  thereon,  which  was  not  ac- 
cepted by  plaintiff,  and  when  he  farther  dis- 
cussed the  plan  of  tbe  defendant  and  its  In- 
tention to  change  tbe  route  of  tbe  sewer,  so 
that  tbe  same  would  be  removed  from  plain- 
tiff's land  and  no  longer  flow  over  the  same, 
notwithstanding  tbe  defendant's  offer  to 
prove  such  plan  and  Intention  was  refused 
by  the  court  during  the  trial,  whereby  the 
Jury  received  an  erroneous  impression  as  to 
tbe  extent  of  the  plaintiff's  damages,  and 
have  rendered  a  verdict  Influenced  by  the 
aforesaid  intention  and  plan  of  defendant 
to  remove  the  flow  of  said  sewage  across 
tbe  plainturs  land,  which  may  or  may  not 
be  done. 

"(5)  Because  the  verdict  is  against  the 
weight  of  the  evidence  as  to  the  amount 
thereof,  which  said  amount  is  so  grossly  in- 
adequate and  unfair  and  contrary  to  the 
evidence  as  to  be  plainly  the  result  of  preju- 
dice and  passion. 

"(6)  Because  four  of  the  Jurymen  went  in 
person  during  tbe  trial  and  examined  tbe 
plaintiff's  land  and  tbe  status  and  conditions 
thereof,  with  reference  to  the  flow  of  sewage 
across  the  same,  while  the  trial  thereof  was 
in  progress." 

Defendant  appealed  from  tbe  order  grant- 
ing a  new  trial. 

We  have  reached  tbe  conclusion  that  in 
sustaining  tbe  motion  on  tbe  flfth  ground, 
the  court  acted  within  its  authority  and  did 
not  abuse  tbe  discretion,  with  which  it  was. 
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InTeeted  hj  law.  In  1001  and  1905  defend- 
ant erected  and  began  the  operation  of  ex- 
tensive machine  shops  near  SedaUa,  which 
were  provided  with  a  sewer  system.  The 
waste  oils  and  offensive  matter  discharged 
from  the  water-closets  were  emptied  into  a 
sewer,  which  terminated  on  defendant's  land 
and  emptied  Its  contents  into  a  natural  water 
course.  Plaintiff  owned  54  acres  of  land 
near  the  shops.  The  tract  is  bisected  by  the 
water  course,  and  the  evidence  strongly  sup- 
ports the  contention  of  plaintiff  that  the 
pollution  of  the  stream  was  so  great  and  so 
offensive  that  the  whole  tract  was. rendered 
unfit  for  any  but  agricultural  uses.  About 
800  men  were  employed  at  the  shops,  and 
the  water-closets  provided  for  their  use  were 
all  emptied  into  this  sewer.  The  shops  had 
capacity  for  the  employment  of  from  2,000 
to  2,200  workmen.  AH  of  the  evidence  of 
plaintiff  is  to  the  effect  that  the  tract,  owing 
to  its  location,  possessed  a  value  for  resi- 
dence purposes  greatly  In  excess  of  its  value 
for  agriculture.  The  great  mass  of  the 
expert  evidence  Introduced  by  plaintiff  fixes 
the  market  value  of  the  land  for  residence 
lots  at  $300  per  acre  Just  before  the  Installa- 
tion of  the  sewer  and  at  $100  per  acre  Im- 
mediately after  that  event.  The  lowest  es- 
timate of  any  witness-  offered  by  plaintiff 
placed  the  damage  at  $100  per  acre.  All 
agreed  that  the  land  possessed  no  value  for 
residence  purposes  with  the  offensive  dis- 
charge from  the  sewer  running  across  it. 
In  addition  to  this  opinion  evidence,  it  ap- 
pears that  about  the  time  In  question  land 
on  three  sides  of  plaintiff's  land  was  sold 
at  prices  ranging  from  $250  to  $500  per  acre. 
The  evidence  Introduced  by  defendant  tends 
to  show  that  the  offensive  matter  was  so 
diluted  with  water  when  emptied  into  the 
sewer  that  before  it  reached  the  land  of  plain- 
tiff It  had  disintegrated  and  resolved  Into 
a  greatly  diluted,  odorless,  and  not  unsani- 
tary solution.  The  expert  evidence  of  de- 
fendant varies  as  to  the  amount  of  damage 
plaintiff  has  sustained  from  the  sewage. 
One  witness  stated  that  the  land  was  not 
appreciably  damaged;  others  say  that  $10  or 
$12  per  acre  would  cover  the  damage.  We 
regard  the  evidence  of  defendant  as  substan- 
tial, but  perceive  no  reason  for  criticizing  the 
conclusion  of  the  learned  trial  judge  that 
the  great  weight  of  the  evidence  supports  the 
contentions  of  plaintiff,  first,  that  his  land 
possessed  a  value  greatly  exceeding  its  value 
for  agriculture;  second,  that  the  sewage 
entirely  destroyed  that  value;  and,  third, 
that  the  quantum  of  the  damage  was  not 
less  than  $100  per  acre.  If  the  law  vested 
the  court  with  any  exercise  of  discretion  to 
review  and  correct  the  verdict  of  the  Jury 
on  the  issue  of  the  amount  of  the  damages, 
we  are  convinced  such  discretion  was  exer- 
cised wisely  in  the  present  Instance. 

The  question  of  law  for  our  determination 
Is  whether  the  trial  court  possessed  authori- 
ty to  exercise  such  discretion.    The  rule  thus 


stated  by  the  Supreme  Court  In  Hoepper  ▼. 
Hotel  Co.,  142  Mo.,  loc.  dt  387,  44  S.  W. 
259,  has  repeatedly  received  recognition: 
"The  presumption  is  always  in  favor  of  the 
correctness  of  the  rulings  of  the  circuit  court. 
It  has  committed  to  It  much  discretion  In 
the  matter  of  granting  new  trials,  and  this 
court  should  not  interfere  unless  its  discre- 
tion has  clearly  been  abused.  It  is  there- 
fore uniformly  held  that  an  appellate  court 
will  not  Interfere  with  the  discretion  of  the 
circuit  court  in  granting  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence.  The  proceedings  are  all  in 
the  presence  of  the  court,  and  it  can  better 
Judge  of  the  fairness  of  the  trial  than  the 
appellate  court,  which  has  before  It  the  cold 
record  only."  An  exception  to  this  rule  baa 
been  founded  in  actions  ex  delicto,  where  the 
damages  cannot  be  measured  by  any  accurate 
rule,  and  are  not  susceptible  of  direct  proof. 
Speaking  of  such  cases,  we  said  in  Edwards 
V.  Railway,  82  Mo.  App.,  loc  dt  485:  "They 
admit  of  no  other  test  than  the  intelligence 
of  the  Jury,  governed  by  a  sense  of  Justice. 
To  the  Jury,  therefore,  as  a  favorite  and  al- 
most sacred  tribunal,  is  committed,  by  unani- 
mous consent,  the  exclusive  task  of  examin- 
ing the  facts  and  circumstances  and  valuing 
the  injury,  and  awarding  the  compensation 
in  damages.  The  law  that  confers  upon  them 
this  power  and  exacts  of  them  the  perform- 
ance of  this  solemn  trust  favors  the  presump- 
tion that  they  are  actuated  by  pure  motives, 
and  It  Is  not  until  the  result  of  the  delibera- 
tion appears  In  form  calculated  to  shock  the 
understanding  and  impress  no  dubious  con- 
viction of  their  prejudice  and  passion  that 
courts  have  found  themselves  compelled  to 
Interpose."  The  exception  applies  to  actions 
for  personal  wrongs  such  as  personal  Inju- 
ries, slander,  malicious  prosecution,  and  the 
like;  but,  where  the  reason  for  the  excep- 
tion does  not  obtain,  the  general  rule  ap- 
plies. It  is  immaterial  whether  the  action  be 
ex  contractu  or  ex  delicto.  If  the  damages 
may  be  measured  by  a  definite  rule  and  under 
that  rule  may  be  ascertained  with  a  fair  de- 
gree of  certainty,  It  not  only  Is  the  right,  but 
the  duty,  of  the  trial  Judge  to  supervise  the 
verdict,  and  to  set  It  aside  when  satisfied 
that  It  Is  against  the  clear  weight  of  the 
evidence. 

In  Bayllss  on  New  Trials  and  Appeals,  p. 
505,  the  author  says:  "Where  the  law  Itself 
prescribes  the  rule  of  damages  to  which  alone 
the  plaintiff  is  entitled  if  he  recover,  a  disre- 
gard of  the  law  and  an  award  of  a  sum  not 
warranted  by  the  rule  is  such  evidence  of 
passion  or  prejudice,  or,  more  frequently,  of 
mistake  or  misapprehension  as  will  render 
It  the  duty  of  the  court  to  set  aside  the  ver- 
dict" In  Watson  v.  Harmon,  85  Mo.,  loc. 
clt  447,  the  Supreme  Court  In  recognizing 
the  exception  to  the  general  rule  observed: 
"But  In  cases  of  breach  of  contract  aUd  in- 
Jury  to  property  which  have  fixed  standards 
of  value,  if  there  appears  glaring  deficiency 
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In  tbe  verdict,  justice  demands  a  reversion, 
Very  <dear  and  to  the  point  Is  what  was  said 
by  the  Court  of  Appeals  In  tbe  following 
excerpts  from  the  opinion  In  McDonald  t. 
Walter,  40  N.  Y.  551:  "Nevertheless  it 
would  be  strange,  if  true,  that  no  Instance 
should  occur  In  which,  through  a  misappli- 
cation of  the  law  to  the  facts  which  they  find 
proved,  or  through  prejudice  or  passion  or 
mistake,  injustice  is  done,  which  It  became 
the  duty  of  the  court  to  correct.  While  the 
general  rule  should  be  preserved,  it  would 
not  be  safe  to  assert  the  uncontrollable  su- 
premacy of  the  jury.  Both  In  England  and 
in  this  country,  therefore,  the  court  has  al- 
ways exercised  the  power  of  reviewing  the 
evidence  on  a  case  made  for  tbe  purpose, 
and  of  granting  a  new  trial,  whereupon  a 
cool  and  deliberate  examination  the  ends  of 
justice  seemed  to  require  it.  And  this  is  al- 
ways the  plain  duty  of  the  court  where  the 
verdict  is  palpably  against  the  law  applied 
to  tbe  facts  found.  It  is  upon  these  prin- 
ciples that  verdicts  for  an  excessive  and  ex- 
travagant amount  of  damages  are  set  aside, 
and,  where  the  law  itself  prescribes  the  rule 
of  damages  to  which  alone  the  plaintiff  is 
entitled,  if  he  recover,  a  disregard  of  the 
law  and  an  award  of  a  sum  not  warranted 
by  the  rule  is  such  evidence  of  passion,  preja- 
dice,  or  more  frequently  of  mistake,  or  mis- 
apprehension, that  the  verdict  of  the  jury 
ought  not  and  will  not  be  i>ermitted  to  stand. 
It  would  be  a  discredit  to  the  administra- 
tion of  justice  if  this  were  not  so.  A  ver 
diet  for  a  grossly  inadequate  amount  stands 
upon  no  higher  ground  in  legal  principle, 
nor  in  the  rules  of  law  or  justice,  than  a 
verdict  for  an  excessive  or  extravagant 
amount  It  Is  doubtless  true  that  instances 
of  the  former  occur  less  frequently,  because 
it  is  less  frequently  possible  to  make  it  clear- 
ly appear  that  the  Jury  have  grossly  erred. 
But,  when  tbe  case  does  plainly  show  such 
a  result,  justice  as  plainly  forbids  that  tbe 
plaintiff  should  be  denied  what  is  bis  due 
as  that  the  defendant  should  pay  what  be 
ought  not  to  be  charged  The  power  of  the 
court  to  award  a  new  trial  when  dissatisfied 
with  tbe  verdict  on  this  ground  is,  I  think, 
not  open  to  question,  and  whether  because 
the  verdict  is  too  large  or  too  small  the  prin- 
ciple is  precisely  the  same..  And  in  practice 
it  lias  been  customary  heretofore  to  grant  a 
new  trial  in  either  case." 

In  the  present  case  the  damages  are  to 
be  ascertained  by  a  fixed  and  definite  rule; 
L  e.,  the  depreciation  in  the  market  value 
of  the  land  caused  by  the  injury.  The 
amount  of  the  damages  under  this  rule  is  a 
matter  susceptible  of  proof.  The  trial  Judge 
In  bis  capacity  as  a  trior  of  fact  was  not 
bound  to  rely  on  opinion  evidence.  He  liad 
before  him  evidence  of  the  fact  that  the  in- 
jury had  destroyed  the  value  of  the  land  ex- 
cept for  tillage,  and  the  sales  of  other  lands  I 


In  the  immediate  neighborhood,  together  with 
evidence  from  which  the  values  of  the  lands 
sold  might  be  accurately  compared  with  that 
of  plaintlfTs  land,  afforded  him  facts — ^not 
merely  opinions — on  which  to  predicate  his 
conclusion  that  the  verdict  was  so  palpably 
inadequate  as  to  Indicate  the  presence  of 
passion  or  prejudice  on  the  part  of  tbe  jury. 
In  granting  a  new  trial  on  this  ground,  we 
think  the  court  acted  within  the  scope  of  bis 
duty.  Since  the  case  must  be  retried,  and  it 
is  not  likely  that  the  subjects *of  the  fourth 
and  sixth  grounds  of  the  motion  for  a  new 
trial  will  arise  again,  we  shall  not  burden 
this  opinion  with  a  discussion  of  them. 
The  judgment  is  affirmed.    All  concur. 


RICHMOND  V.  ASHCRAFT. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
23.  1909.) 

1.  WoBDS  AND  Phbases— "Good  PArrn"  and 
"Notice." 

The  terms  "good  faith"  and  "notice"  are 
intimately  related  in  jurisprudence,  but  are  not 
of  uniform  meaning;  the  former  retaining  in 
Eome  measure  the  popular  sense  of  honest  be- 
lief, but  its  technical  significance  depends  large- 
ly on  the  doctrine  of  notice  as  developed  in 
equity.  Considered  respecting  and  as  influenced 
by  notice,  "^ood  faith'^^faas  several  legal  mean- 
ings according  to  the  snbject-matter  of  the 
litigation  in  which  it  is  used. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3117-3121;  vol.  8, 
p.  7672.] 

2.  Improvements  (J  4*)— Good  Faith— How 

IMFEACBABLB. 

Constructive  notice  of  adverse  title  afford- 
ed by  records  will  not  impeach  the  good  faith 
of  an  occupant  of  land  in  making  improvements, 
it  being  essential  that  he  have  actual  notice 
of  the  successful  title  when  the  improvements 
were  made ;  but  he  may  be  found  to  have  bad 
actual  notice  of  the  adverse  title  from  proof 
that  he  knew  other  facts  which,  if  followed  np, 
would  have  led  to  notice. 

[Ed.  Note. — For  other  cases,  see  Improve- 
ments, Cent  Dig.  I  15;   Dec  Dig.  {  4.*  J 

8.  Notice  (J  6»)— Equity  Rule. 

In  equity  one  who  takes  with  notice  of  an 
adverse  claim  takes  subject  thereto,  and  to 
constitute  such  notice  direct  or  positive  infor- 
mation is  unnecessary:  anything  tending  to 
put  a  prudent  man  on  the  alert  bemg  sufficient 

[Ed.  Note. — For  other  cases,  see  Notice,  Cent 
Dig.  §S  4r-7;    Dec  Dig.  |  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4839-4844;   vol.  8,  p.  7733.] 

4.  Imfbovehentb  (|  4*)— Good  Faith. 

Notice  of  a  title  adversely  held  la  incom- 
patible with  the  good  faith  required  of  an  occu- 
pant to  sustain  his  claim  for  improvements,  re- 
gardless of  his  opinion  concerning  the  validity 
of  such  title. 

(Ed.  Note.— For  other  cases,  see  Improve- 
ments, Cent.  Dig.  S{  7,  14,  16;  Dec  Dig.  i  4.*] 

5.  Impbovements  (!  4*)— Good  Faith. 

Rev.  St.  1899,  i  3080  (Ann.  St  1906,  p. 
1768),  permitting  one  who  claims  land  in  an- 
other's possession  to  bar  the  occupant  from  com- 
pensation for  betterments  by  notifying  him  in 
writing  of  the  claim  and  its  nature,  does  not 
make  an  exception  in  favor  of  an  occupant  who 
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believes  the  hostile  title  to  be  bad  and  makes 
betterments  regardless  of  such  notice. 

[M.  Note.— For  other  cases,  see  Improve- 
ments, Cent.  Dig.  {{  7,  14,  15 ;   Dec.  Dig.  §  4.*] 

6.  lUPBOVElfENTB   ({   4*)— OOOD   FaITH. 

An  occupant's  claim  for  betterments  is  not 
defeated  merely  because  bis  title  proves  to  be 
bad. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Gent.  Dig.  I  13;   Dec.  Dig.  i  4.*] 

7.  Impbovembnts  (S  4*)— Pbochdiwo  to  E£- 
covKB  roB— Instructions. 

An  instruction  that,  if  an  ousted  occupant 
of  land  made  improvements  in  good  faith  be- 
lieving he  owned  the  land,  he  could  recover 
therefor,  was  erroneous  for  ignoring  the  effect 
of  notice  of  defendant's  claims,  which  he  deem- 
ed inferior  to  him. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Dec.  Dig.  i  4.*] 

8.  IKPBOTXUENTS  ({  4*)— OOOD  FAITH— ESTOP- 
PEL. 

One  is  not  estopped  to  dispute  an  ousted 
occupant's  claim  for  betterments  because  the 
occupant  offered  to  convey  to  him  if  he  would 
pay  what  the  occupant  was  out,  nor  because 
of  an  omission  to  sue  for  the  land  until  the 
occupant  sought  to  quiet  his  title ;  but  an  oc- 
cupant who  makes  improvements  in  good  faith, 
on  assurances  by  the  holder  of  an  outstanding 
title  that  it  will  not  be  vitalized,  can  recover 
therefor  on  ouster. 

[E3d.  Note.— For  other  oases,  see  Improve- 
ments, Dec.  Dig.  I  4.*J 

Appeal  from  Circuit  Court,  Ripley  County; 
J.  C.  Sheppard,  Judge. 

Action  by  E.  T.  Richmond  against  Eliza- 
beth C.  Asbcraft  Judgment  for  plalntlfT, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Plaintiff  Instituted  an  action  against  de- 
fendant to  quiet  the  title  to  a  tract  of  land, 
containing  160  acres.  In  Ripley  county.  The 
answer  was  an  action  of  ejectment  against 
plaintiff  for  irassession  of  the  land,  which 
action  culminated  in  a  Judgment  declaring 
the  title  in  fee  simple  to  be  in  defendant, 
awarding  her  possession  and  $200  damages, 
and  assessing  the  value  of  the  yearly  rents 
and  profits  of  the  land  at  $35.  Thereafter 
plaintiff  began  this  proceeding  on  the  statute 
to  recover  compensation  for  betterments  al- 
leged tb  have  been  made  by  blm  on  the  land 
In  good  faith  and  without  notice  of  defend- 
ant's title.  The  Jury  awarded  plaintiff  dam- 
ages in  the  sum  of  $600,  and  thereupon  the 
court  rendered  judgment  that  he  have  and 
recover  said  sum  from  defendant,  less  the 
amount  of  the  Judgment  for  damages  re- 
covered against  him  In  the  ejectment  action, 
and  the  amount  of  the  rents  and  profits 
which  would  accrue  between  the  date  of  the 
Judgment  in  said  action  and  the  date  of  pay- 
ment to  plaintiff  of  the  assessed  value  of  his 
improvements  and  enjoined  defendant  from 
taking  possession  meanwhile.  The  present 
appeal  was  prosecuted  from  the  award  of 
damages  for  the  value  of  the  betterments. 

The  facts  which  led  up  to  the  litigation 
between  the  parties  are  these:  A.  J.  Ash- 
craft,  who  was  defendant's  husband,  but  Is 


now  dead,  owned  the  land  nntfl  October  17, 
1893,  when  It  was  sold  by  the  sheriff  of  Rip- 
ley county  under  an  execution  against  him  in 
favor  of  S.  M.  Chapman  and  conveyed  to 
the  latter  by  a  sheriff's  deed.  Chapman 
afterwards  either  sold  and  conveyed  to  de- 
fendant, Mrs.  Ashcraft,  or  arranged  to  do 
so ;  the  facts  regarding  the  transaction  being 
in  dispute  and  not  really  material  in  the 
present  case,  except  as  bearing  on  the  good 
faith  of  plaintiff.  She  obtained  possession 
of  a  deed  executed  by  Chapman  October  21, 
1896,  and  filed  It  for  record  October  17,  1898, 
which  deed  purported  to  convey  the  land  to 
her.  Chapman  testified  he  had  agreed  to  sell 
her  the  land  for  $390,  and,  as  he  lived  in  an- 
other part  of  the  country,  sent  the  deed  by 
mall  to  a  man  named  Patterson,  with  an 
order  to  deliver  it  to  Mrs.  Ashcraft  on  pay- 
ment of  the  purchase  money,  and  that  she 
obtained  the  deed  without  paying  the  price, 
either  by  purloining  It  or  In  some  other  un- 
lawful mode.  Mrs.  Asbcraft  bad  held  the 
deed  for  some  years  prior  to  the  circum- 
stances to  be  related  next,  and  was  shown 
by  the  deed  records  of  the  county  to  be  the 
owner  of  the  land  after  October  17,  1898. 
While  the  title  was  In  this  condition,  she 
rented  the  premises  for  two  years  to  plain- 
tiff, Richmond,  who  is  her  nephew.  Rich- 
mond entered  Into  occupancy  as  her  tenant 
some  time  In  1900,  perhaps  In  the  fall  of 
that  year.  Shortly  afterwards,  though  Just 
when  we  have  been  unable  to  ascertain  from 
the  record,  he  was  evicted  by  the  sheriff 
acting  for  Chapman,  and  was  immediately 
put  In  possession  again  pursuant  to  a  con- 
tract for  the  purchase  of  the  land  by  him 
from  Chapman.  A  month  later.  In  April, 
there  was  an  attempt  to  sell  the  property 
under  a  Judgment  for  taxes  against  defend- 
ant and  Chapman,  and  at  the  sale  the  latter 
was  the  buyer,  but  got  no  title  because  the 
tract  was  misdescribed  In  the  proceeding^ 
The  record  Is  obscure  regarding  the  eviction 
of  plaintiff.  Chapman  testified:  He  obtained 
Judgment  against  Mrs.  Asbcraft  alone,  or 
Jointly  with  her  husband.  He  did  not  say 
explicitly  the  Judgment  was  for  the  unpaid 
purchase  money  defendant  owed  him  under 
the  contract  to  sell  to  her  for  $390,  and 
pursuant  to  which  he  had  put  In  escrow  the 
deed  dated  October  21,  1896,  that  he  tes- 
tified was  never  delivered,  or  that  the  sher- 
iff acted  under  any  Judgment  In  putting 
plaintiff,  as  tenant  of  Mrs.  Ashcraft,  out  of 
possession.  There  is  nothing  to  show  wheth- 
er the  sheriff  was  executing  a  writ,  or,  if 
so,  what  it  was,  or  on  what  Judgment  is- 
sued. Plaintiff  himself  testified  the  deed 
made  by  Chapman  to  Mrs.  Ashcraft  had  not 
been  set  aside. 

Whatever  its  form  and  foundation,  this 
ouster  occurred,  we  believe,  in  the  early 
part  of  1901,  and  on  March  2d  of  said  year 
Chapman  conveyed  the  premises  to  plaintiff. 
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The  deed  by  which  he  did  bo  1b  not  In  the 
record,  nor  la  the  nature  or  effect  of  It  stat- 
ed. Two  daya  later,  on  March  4th,  Mrs. 
Ashcraft  algned  and  acknowledged  a  quit- 
claim deed  to  plaintiff  for  the  recited  con- 
sideration of  |16,  purporting  to  convey  the 
land  to  him,  and  his  testimony  showB  he  in- 
tended, when  he  bought  from  Chapman,  to 
obtain  a  deed  from  her  also;  but  he  said 
he  nndertook  to  buy  from  Mrs.  Ashcraft, 
not  because  he  believed  she  held  any  inter- 
est In  or  title  to  the  land,  but  to  prevent 
hard  feelings  between  relatives  and  get  the 
business  settled  satisfactorily  to  all  parties. 
A  brother  of  Mrs.  Ashcraft,  R.  B.  Rogers, 
claimed  to  own  the  tract  at  the  same  time; 
but  on  what  his  claim  was  based  we  do  not 
know,  except  as  indicated  by  his  statement 
that  Mrs.  Ashcraft  had  been  dispossessed  of 
the  land  by  Chapman,  and  he  (Rogers)  claim- 
ed title  for  Chapman.  The  evidence  Is  very 
confused  and  Incomplete  along  this  part  of 
the  case  and  falls  to  show  clearly  the  facts. 
Mrs.  Ashcraft  refused  to  deliver  to  plaintiff 
the  quitclaim  deed  she  had  signed  and  ac- 
knowledged, plaintiff  says,  becanse  Rogers 
told  her  the  land  was  worth  more  than  the 
{25  plaintiff  testified  he  was  to  pay,  though 
the  deed  recites  $15.  The  upshot  of  the  ne- 
gotiation was  the  deed  remained  undeliver- 
ed, and  Mrs.  Ashcraft  still  retained  what- 
ever titie  she  owned.  Plaintiff  afterwards 
made  the  Improvementa  for  which  he  re- 
covered the  judgment  appealed  from,  treat- 
ing the  land  as  his  own,  and  believing,  be 
says,  his  tiUe  was  perfect,  which  belief  he 
cherished  until  1907,  when  he  attempted 
to  borrow  some  money  on  it  and  could  not 
procure  the  loan  because  the  deed  from 
Chapman  to  Mrs.  Ashcraft  appeared  to  vest 
the  titie  In  her.  Hence  his  disastrous  suit 
to  quiet  the  titie.  Plahitiff  admitted  he 
knew  of  the  conveyance  to  Mrs.  Ashcraft 
when  he  bought,  but  was  told  by  Chapman, 
who  is  a  lawyer,  she  never  had  paid  for  the 
land  and  was  not  entltied  to  the  deed,  and 
by  her  that  she  had  not  paid  for  it  By 
reason  of  these  circumstances,  a  declaration 
made  by  defendant,  and  to  be  stated  Infra, 
and  also  because  he  supposed  the  sheritTs 
deed  of  April  3, 1901,  based  on  the  Judgment 
for  dellnqnent  taxes  against  her  and  Chap- 
man had  passed  the  entire  Interest  to  Chap- 
man, plaintiff  considered  bia  titie  good.  He 
offered  to  turn  the  place  over  to  defendant, 
who  had  received  some  pension  money,  If 
«he  would  relmbiuve  him  what  he  had  been 
out,  whereupon,  to  quote  him,  she  aald: 
"She  did  not  want  It  (1.  e.,  the  land)  would 
not  work  It  If  she  had  it,  did  not  work  It 
when  she  did  have  it,  and  would  not  work 
It  now."  This  occurred  before  plaintiff  put 
on  the  Improvementa,  and  he  testified  he 
made  them  afterwards,  believing  his  title 
was  good,  and  that  for  six  years  he  put  all 
his  labor  and  earnings  Into  the  betterments. 
The  court  refused  to  instruct  for  a  verdict 
for  defendant;  and  rabmltted  the  case  to  the 


Jury  on  the  following  InBtmctions,  of  which 
the  first  was  given  for  plaintiff  and  the  other 
three  6f  the  court's  own  motion: 

"The  court  instructs  the  Jury  that  If  yoa 
believe  and  find  from  the  testimony  that 
plaln^ff,  B.  T.  Richmond,  went  into  posses- 
sion of  the  land  in  controversy  and  made 
the  improvements  testified  about.  In  good 
faith,  believing  at  the  time  that  he  had 
title  to  the  land,  then  your  verdict  should 
be  for  the  plaintiff,  E.  T.  Richmond,  for  such 
sum  as  you  may  find  from  the  evidence  said 
improvements  were  reasonably  worth. 

"(1)  The  court  instructs  the  Jury  that  If 
they  believe  and  find  from  the  evidence  In 
this  cause  that  the  plaintiff,  Richmond,  had 
actual  notice  of  the  adverse  claim  of  de- 
fendant, Ashcraft,  to  the  land  Involved  in 
this  suit,  prior  to  the  time  of  making  said 
improvements,  if  you  find  any  improvements 
to  have  been  made,  then  your  finding  must 
be  for  defendant,  Ashcraft,  unless  you  shall 
further  find  and  believe  from  the  evidence 
in  this  cause  that  Richmond  had  reasonable 
and  strong  grounds  for  believing  the  adverse 
claim  of  Ashcraft,  If  you  believe  he  knew 
of  her  adverse  claim,  to  have  been  destitute 
of  any  legal  foundation. 

"(2)  The  court  Instructs  the  Jury  that  if 
they  believe  and  find  from  the  evidence  in 
this  case  that  plaintiff<  Richmond,  had  any 
information  of  defendant's  adverse  claim 
of  ownership  to  the  land  involved  In  this 
suit,  which  would  put  an  ordinarily  pru- 
dent man  on  Inquiry,  prior  to  the  time  of 
making  said  Improvements,  if  you  find  any 
improvements  to  have  been  made,  then  be 
had  actual  notice  within  the  meaning  of 
this  term  as  used  in  instruction  No.  1. 

"(3)  The  court  Instructs  the  Jury  that  by 
'good  faith,'  as  used  in  these  instructions.  Is 
meant  an  honest  belief  on  the  part  of  the 
occupant  of  the  land  that  he  has  secured 
a  good  title  to  the  land  in  question  and  Is 
the  rightful  owner,  and  for  this  belief  there 
must  be  such  reasonable  grounds  as  would 
lead  a  man  of  ordinary  prudence  to  entertain 
It" 

These  instructions  were  requested  by  de- 
fendant and  refused: 

"(1)  The  court  InstructB  the  Jury  that  if 
they  believe  and  find  from  the  evidence  in 
this  cause  that  the  plaintiff,  Richmond,  had 
actual  notice  of  the  adverse  claim  of  defend- 
ant, Ashcraft,  to  the  land  involved  In  this 
suit  prior  to  the  time  of  making  said  im- 
provements, If  you  find  any  Improvements 
to  have  been  made,  then  your  finding  must 
be  for  the  defendant  Ashcraft 

"(2)  The  court  Instructs  the  Jury  that  If 
they  believe  and  find  from  the  evidence  In 
this  cause  that  the  plaintiff,  Richmond,  had 
any  information  of  defendant'a  adverse 
claim  of  ownership  to  the  land  involved  In 
this  suit  which  would  put  an  ordinarily  pru- 
dent man  on  inquiry,  prior  to  the  time  of 
making  said  Improvements,  if  yon  find  any 
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ImproTements  to  have  been  made,  then 
your  finding  miut  be  for  the  defendant, 
Ashcraft" 

John  M.  Atkinson  and  Thos.  Mabrey,  for 
appellant 

600DB,  J.  (after  stating  the  facta  as 
above).  In  passing  on  this  appeal  we  have 
not  been  helped  by  brief  or  argument  for 
plaintiff,  as  we  were  entitled  to  be,  consider- 
ing the  difficult  points  of  law  involved  and 
the  authorities  arrayed  by  defendant's  coun- 
sel in  support  of  their  propositions.  They 
insist  a  verdict  should  have  been  directed 
for  their  client  because  plaintiff's  own  tes- 
timony demonstrates  he  made  the  improve- 
ments in  controversy  with  full  knowledge 
of  her  daim  and  title,  and  therefore  not  in 
good  faith  or  prior  to  notice. 

The  statute  on  which  the  action  was  brongfat 
reads  thus:  "If  a  Judgment  or  decree  of  dis- 
possession shall  be  given  in  an  action  for 
the  recovery  of  possession  of  premises,  or  in 
any  real  action  In  favor  of  a  person  having 
a  better  title  thereto,  against  a  person  in  the 
possession,  held  by  himself  or  by  his  tenant, 
of  any  lands,  tenements  or  hereditaments, 
such  person  may  recover,  in  a  court  of  com- 
I>etent  Jurisdiction,  compensation  for  all  im- 
provements made  by  liim  In  good  faith  on 
such  lands,  tenements  .or  hereditaments,  prior 
to  his  having  had  notice  of  such  adverse 
title."  Rev.  St  1899,  §  3072  (Ann.  St  1906. 
p.  1766).  Said  statute  allows  compensation 
to  a  defeated  occupant  for  betterments  only 
in  the  contingency  of  their  having  been  made 
in  good  faith  and  before  be  had  notice  of  the 
title  which  prevailed  against  him.  The  leg- 
islation on  this  subject  varies  considerably 
in  the  different  states,  and  hence  the  adjudi- 
cations on  the  question  of  what  circumstan- 
ces will  Justify  a  Judgment  for  compensation 
vary  too  with  the  diverse  language  of  the 
statutes  and,  in  some  measure,  in  conse- 
quence of  Judicial  disagreements  regarding 
the  equitable  principles  applicable  to  the  sub- 
ject. We  cite  infra  those  cases  we  have 
found  wherein  the  courts  held  more  or  less 
pointedly  in  favor  of  the  occupant's  good 
faith  and  claim  for  compensation,  even 
though  he  Improved  with  knowledge  or  no- 
tice of  the  hostile  title,  if  he  believed,  on 
reasonable  grounds,  it  was  worthless  In  law. 
Most  or  all,  of  these  cases  dealt  with  stat- 
utes unlike  our  own,  in  that  they  required 
less  explicitly  than  do  ours,  not  only  good 
faith  on  the  part  of  the  occupant,  but  absence 
of  prior  notice  of  the  adverse  title,  as  con- 
ditions prerequisite  to  recovery.  Petit  v. 
RaUroad,  119  Mich.  492,  78  N.  W.  554,  75 
Am.  8t  Rep.  417;  Thomas  v.  Wagner,  131 
Mich.  601,  92  N.  W.  106;  Griswold  v.  Bragg 
(C.  C.)  6  Fed.  842,  846;  Wells  v.  Riley,  2  Dill. 
666,  Fed.  Cas.  No.  17,404;  Harrison  v.  C:!ast- 
ner,  11  Oliio  St  339;  Whitney  v.  Richardson, 
31  Vt  300;  Barrett  v.  Stradl,  73  Wis.  389,  41 
N.  W.  439,  9  Am.  St  Rep.  795 ;  Dom  v.  Dun- 
ham, 24  Tex.  366,  378;  Pairrisb  t.  Jackson, 


69  Tex.  614,  7  8.  W.  488.  Btvery  opinion  on 
the  question  we  have  looked  into,  except 
Pugh  V.  Bell,  2  T.  B.  Mon.  (Ky.)  126,  16  Am. 
Dec.  142,  requires  the  betterments  to  have 
been  put  on  tlie  land  In  good  faith ;  bnt  part- 
ly from  general  reasons,  and  partly  from 
statutory  discrepancies,  the  courts  disagree 
about  the  circumstances  which  will  prevent 
that  quality  from  being  ascribed  to  tlie  oc- 
cupant Warvelle,  Ejectment,  I  867,  passim 
n  646,  649. 

The  terms  "good  faith"  and  "notice"  are 
intimately  related  in  Jurisprudence,  but  are 
not  of  uniform  meaning.  The  former  re- 
tains. In  some  measure,  the  popular  sense  of 
honest  belief,  but  its  teclinical  siginflcance 
depends  largely  on  the  doctrine  of  notice 
as  developed  in  the  progress  of  the  eqnlty 
system.  Considered  with  reference  to  and 
as  influenced  by  "notice,"  the  term  "good 
faith"  bears  several  legal  meanings  accord- 
ing to  the  subject-matter  of  the  litigation  in 
which  it  is  used.  As  applied  to  the  purchase 
of  a  parcel  of  land,  the  title  to  which  has 
passed  from  the  grantor  by  a  prior  recorded 
deed  or  incumbrance,  the  constructive  notice 
of  the  prior  conveyance  which  the  record 
Imparts  prevents  one  taking  title  subsequently 
from  being  a  purchaser  in  good  faith.  Turk 
V.  Funk,  68  Mo.  18,  30  Am.  Rep.  771.  When 
the  controversy  is  between  the  record  owner 
of  land  and  a  defeated  occupant  seeking  pay 
for  improvements,  such  constructive  notice 
of  the  adverse  title  will  not  impeach  the  good 
faith  of  the  occupant  In  putting  betterments 
on  the  land,  and  this  can  be  done  only  by 
proof  that  he  had  actual  notice  of  the  suc- 
cessful title  when  the  Improvements  were 
made.  Hill  v.  Tlssier,  15  Mo.  App.  299.  But 
in  this  class  of  cases  the  occupant  may  he 
found  to  have  had  actual  notice  of  the  ad- 
verse title  from  proof  that  he  knew  other 
facts  which,  if  followed  up,  would  have  led 
to  notice;  and  if,  with  such  knowledge  of 
collateral  facts,  the  occupant  fails  to  inves- 
tigate, he  will  be  charged  with  knowledge 
of  whatever  would  have  been  learned  by 
proper  Inquiry.  Lee  v.  Bowman,  66  Mo.  400. 
Those  examples  Illustrate  two  senses  attach- 
ed to  the  phrase  "in  good  faith"  under  the 
influence  of  the  doctrine  of  notice,  and  per- 
haps a  third  might  be  drawn  from  the  law 
of  negotiable  paper.  Hamilton  v.  Marks,  63 
Mo.  167.  In  discussing  the  significance  of 
the  terms  as  used  in  the  statute  relevant  to- 
the  present  case,  our  courts  have  said  tliey 
were  adopted  by  the  Legislature  from  equity 
with  the  full  meaning  and  force  given  to- 
them  in  that  system  of  Jurisprudence,  say- 
ing, further,  in  substance,  that  "notice^*  and 
"good  faith"  cannot  coexist  for  it  is  an 
equity  doctrine  of  universal  recognition  that 
he  who  takes  with  notice  takes  subject  to  the 
claim,  and  the  notice  wMch  will  suffice  for  tills- 
purpose  does  not  mean  direct  and  positive 
Information,  but  anything  calculated  to  put 
a  prudent  man  on  the  alert  Lee  v.  Bowman,, 
supra;  Marlow  v.  Liter,  87  Mo.  App.  684. 
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The  rule  that  notice  of  a  fact  will  be  imputed 
to  a  man  who  renuilns  Ignorant  of  It  from 
neglecting  to  follow  np  a  sufficient  cine  la 
applied  carefnlly  In  equity ;  but  we  have  no 
reason  to  set  forth  the  rules  for  Its  applica- 
tion, or  ask  whether  It  Is  adapted  to  cases 
like  the  one  In  hand,  as  the  Supreme  Court 
holds  It  Is.  The  clear  effect  of  Lee  v.  Bow- 
man Is  that  If  a  defeated  occupant  had  no- 
tice In  the  chanceiV  sense,  of  the  successful 
title  before  he  Improved  the  land,  he  should 
be  denied  the  status  of  an  improver  in  good 
faith;  and  this  rule  has  been  enforced  con- 
sistently by  our  courts,  with  the  qualifica- 
tion already  stated  regarding  the  Inadequacy 
of  constructive  record  notice  to  impugn  the 
bona  fides  of  the  occupant  Hill  v.  Tlssler, 
15  Mo.  App.  299;  Pierce  v.  Rollins,  60  Mo. 
App.  497,  608;  Stump  v.  Hombeck,  16  Mo. 
App.  367;  Marlow  v.  Liter,  87  Mo.  App. 
584,  589;  Eugel  v.  Knuckles,  96  Mo.  App. 
670,  69  S.  W,  595 ;  Gallenkamp  v.  Westmeyer, 
116  Mo.  App.  680.  93  S.  W.  816;  Sires  v. 
CUirk,  182  Mo.  App.  587.  112  S.  W.  526; 
Brown  v.  Baldwin,  121  Mo.  106,  25  S.  W. 
858. 

We  have  found  no  pointed  adjudication  In 
this  state  of  the  question  whether  an  honest 
but  erroneous  opinion  in  favor  of  the  secur- 
ity of  his  own  title  will  suffice  to  uphold  the 
occupant's  demand  for  compensation,  if  he 
had  notice  of  the  existence  of  the  adverse 
title  and,  considering  it  worthless,  made  bet- 
terments. The  conclusion  to  be  drawn  from 
the  decisions  and  Judicial  comments  is  against 
this  proposition  and  in  favor  of  the  view 
that  notice  of  a  title  adversely  held  is  in- 
compatible with  good  faith,  regardless  of 
the  opinion  of  the  occupant  concerning  the 
validity  of  such  title.  A  person  who  claims 
to  own  land  In  the  possession  of  another  may 
bar  the  occupant  from  compensation  for  bet- 
terments by  giving  him  notice  in  writing  of 
the  claim  and  its  nature.  Rev.  St.  1899,  i 
8080  (Ann.  St  1906,  p.  1768).  This  statute 
cannot  be  construed  to  allow  an  exception  in 
favor  of  an  occupant  who  thinks  the  hostile 
title  is  bad  and  makes  betterments  regard- 
less of  the  written  notice.  In  Brown  v. 
Baldwin,  the  relief  was  denied  the  occupant 
because  he  had  been  notified  in  writing  of 
the  better  title  before  he  improved,  though 
the  Supreme  Court  thought  he  had  acted  from 
faith  in  his  own  title.  This  authority  settles 
the  law  against  the  right  of  a  party  who 
improves  after  formal  notice  to  compensa- 
tion, even  though  he  deemed  the  hostile  title 
worthless.  And  in  Lee  v.  Bowman,  the  Su- 
preme Court  held  actual  notice  of  the  ad- 
verse claim,  however  derived,  was  as  potent 
to  bar  compensation  as  when  formally  giv- 
en in  writing.  That  is  to  say,  the  kind  of 
notice  which  is  imputed  from  facts  sufficient 
to  arouse  inquiry  Is  accorded  the  same  ef- 
ficacy as  the  statutory  notice.  It  may  be 
the  Legislature  Intended  any  notice  except 
the  statutory  one  should  leave  the  question 
ot  good  faith  open,  but  it  is  enough  for  us  to 


say  the  law  has  been  declared  the  other 
way  by  the  Supreme  Court  The  Missouri 
cases  do  not  quite  cover  the  point  of  wheth- 
er an  occupant  is  entitled  to  payment  for  bet- 
tering the  land  while  he  cherished  an  opin- 
ion, on  reasonable  grounds,  that  his  own  ti- 
tle was  good  and  an  outstanding  one  of 
which  he  knew  bad.  In  the  absence  of  a  di- 
rect precedent  and  inasmuch  as  this  doctrine 
has  been  accepted  by  eminent  courts  and 
contains  some  equity,  we  have  endeavored  to 
ascertain  what  rule  is  supported  by  the 
weight  of  those  outside  Judgments  which 
were  not  pronounced  under  the  influence  of 
statutes  more  favorable  to  the  occupant  than 
ours.  Allowing  compensation  is  admitted  to 
be  attended  with  this  Injustice:  The  better- 
ments may  be  unsulted  to  the  use  and  pur- 
poses of  the  real  owner  of  the  land,  or  more 
expensive  than  he  can  afTord;  and  the  dis- 
position is  to  confine  the  remedy  to  such  In- 
stances as  fall  clearly  within  the  terms  of 
the  statute,  or.  In  the  absence  of  a  statute, 
within  the  rules  of  equity.  Warvelle,  Eject- 
ment, t  606.  It  goes  without  saying  that  no 
court  will  deny  the  occupant  relief  because 
his  title  turned  out  to  be  bad,  for  this  would 
defeat  the  remedy,  which  proceeds  on  the 
theory  that  the  improver  will  lose  to  a  bet- 
ter title,  and  alms  to  reimburse  him  for  en- 
hancing, in  good  faith,  the  value  of  the  land. 
Jones  V.  Perry,  10  Yerg.  (Tenn.)  59,  30  Am. 
Dec.  430;  Krause  v.  Means,  12  Kan.  335. 
Nevertheless,  faith  in  his  own  title,  as 
against  an  adverse  one  of  which  he  was 
aware.  Is  not  enough  to  confer  the  right  to 
reimbursement  This  is  according  to  the 
weight  of  adjudication  and  the  texts  of  com- 
mentators. Walker  v.  Qulgg,  6  Watts  (Pa.) 
87,  31  Am.  Dec.  452;  Jackson  v.  Loom  Is,  4 
Cow.  (N.  Y.)  168,  15  Am.  Dec.  351,  and  note ; 
Morrison  v.  Robinson,  31  Pa.  456;  Hall  v. 
Hall,  30  W.  Va.  779,  5  S.  E.  260 ;  Linthlcum 
V.  Thomas,  59  Md.  574;  Montgomery  v. 
Whitfield,  41  La,  Ann.  649,  6  South.  224; 
White  V.  Stokes,  67  Ark.  184,  189,  58  S.  W. 
1060;  Holmes  v.  McGee,  64  Miss.  129,  8 
South.  169:  Horton  v.  Sledge,  29  Ala.  478, 
498 ;  Gordon  v.  Tweedy,  74  Ala.  232,  49  Am. 
Rep.  813 ;  Green  v.  Blddle,  8  Wheat  1,  79,  5 
L.  Ed.  547;  Hawke  v.  DefFebach,  4  Dak. 
20,  41,  22  N.  W.  480 ;  Sedgwick- Walte,  Land 
Titles  (2d  Ed.)  I  694  et  seq.;  Warvelle,  Eject- 
ment S  563.  In  Holmes  v.  McGee,  on  facts 
like  those  before  us,  the  Supreme  CJourt  of 
Mississippi  determined  the  point  under  ex- 
amination, and  said :  "On  his  own  testimony 
the  appellant  was  not  a  bona  fide  holder  of 
the  land  so  as  to  entitle  htm  to  compensa- 
tion for  improvements  under  section  2512  of 
the  Revised  Code  of  1880.  When  he  pur- 
chased and  made  the  improvements  he  knew 
all  the  facts  about  the  title.  True,  he 
thought  the  tax  title  was  good  and  sufficient 
to  defeat  the  claim  of  the  McGee  heirs.  In 
this  he  was  mistaken,  and  as  he  knew  the 
facts  and  mistook  the  law,  the  sincerity  of 
his  erroneous  belief  is  not  sufficient  to  bring 
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bim  within  Cole  v.  Jobnson,  53  Miss.  94." 
The  80-called  "Texas  rnle"  Is  condemoed 
both  on  prlnclpleandanthorlty  In  the  treatis- 
es we  have  cited,  and  we  think  the  argument 
for  the  proposition  that  compensation  ought 
tor  be  refused  when  the  occupant  had  notice  is 
unanswerable,  if  he  not  only  knew  of  the 
outstanding  title,  but  was  not  led  by  the  hold- 
er to'  believe  It  would  never  be  asserted  In 
hostility  to  his  own. 

Turning  now  to  the  mllngs  on  the  instruc- 
tions given  in  the  present  case,  we  find  the 
first  instruction  granted  for  plaintiff  left 
out  the  element  of  notice  and  authorized  a 
verdict  for  him  if  he  made  the  ImprovementB 
In  good  faith,  thereby  failing  to  take  account 
of  the  effect  notice  of  defendant's  claim  would 
have  on  the  demand  of  plaintiff.  The  first  in- 
struction granted  by  the  court  of  its  own 
motion  went  further  and  adopted  the  Texas 
rule.  It  follows  the  case  was  submitted  to 
the  Jury  on  erroneous  principles  of  law. 

The  question  remains  of  whether,  on  the 
entire  evidence,  plaintiff's  demand  must  be 
defeated  as  a  matter  of  law.  Beyond  doubt 
he  was  apprised  of  the  Incidents  which  had 
occurred  in  connection  with  the  title  after 
the  first  sale  under  the  execution  against  de- 
fendant's husband  in  1893,  and  he  knew 
defendant  had  refused  to  deliver  him  the 
deed  conveying  any  Interest  which  might  be 
vested  In  her.  Notwithstanding  these  facts 
there  ia  a  strong  equity  in  his  favor.  The 
case  is  to  be  distinguished  from  Brown  t. 
Baldwin,  snpra,  wherein  it  appeared  the  tl- 
tie  which  prevailed  had  been  asserted  con- 
tinuously and  the  occupants  repeatedly  noti- 
fied In  writing  of  the  rights  of  the  holder. 
Moreover,  the  latter  began  an  action  for  pos- 
session as  soon  as  negotlationB  for  a  sale 
had  ceased  between  him  and  the  occupants, 
and  nothing  was  said  or  done  meanwhile  to 
lull  them  into  security  or  Induce  them  to  ex- 
pend money  on  the  property.  In  the  case 
before  us,  though  defendant  bad  rbfused  to 
make  a  deed  to  plaintiff,  she  took  no  step 
toward  asserting  her  title  until  aroused  Into 
activity  by  his  suit  to  quiet  title  filed  six 
years  later  and  then  merely  to  remove  what 
he  supposed  was  a  technical  blemish.  Dur- 
ing those  years  plaintiff  made  Improvements 
which  trebled  the  value  of  the  land.  He  had 
offered  to  convey  the  property  to  defendant 
before  they  were  made  if  she  would  pay  him 
what  he  was  out  This  she  was  not  bound 
to  do  and  cannot  be  estopped  for  refusing  to 
do,  and  neither  does  his  right  to  reimburse- 
ment depend  on  her  omission  to  sue  Whit- 
ney v.  Richardson,  31  Vt  800.  If  she  was 
not  bound  to  say  or  do  anything  to  put 
plaintiff  on  his  guard,  she  had  no  right  to 
lull  him  Into  false  security  by  declarations 
adapted  to  induce  the  belief  that  her  title 
was  not  Inimical  to  his  and  would  never  be 
asserted  against  him.  The  evidence  inclines 
to  prove  she  misled  plaintiff  by  saying  she 
did  not  want  the  land,  had  never  worked  it, 
and  would  not  work  it  if  she  had  it    This 


matter  needs  further  elucidation,  but  make* 
an  Impression  unfavorable  to  defendant  as 
it  stands.  All  the  cases  on  the  subject  say 
the  notice  an  occupant  must  have  to  bar  his 
recovery  for  Improvements  is  notice  of  an 
adverse  title,  and,  indeed,  these  are  the 
words  of  our  statutes.  Without  laying  down 
any  broad  rule,  we  think  both  the  statutes 
and  the  decisions  contemplate  notice  of  an 
outstanding  title  which  Aie  occupant  has  no 
good  reason,  based  on  professions  of  the 
holder,  to  believe  will  not  be  vitalized.  If 
assurances  are  given  that  it  will  not  be,  and 
the  occupant  Improves  on  the  faith  of  them, 
his  claim  for  compensation  falls  within  the 
doctrine  of  equitable  estoppel,  which  has 
been  recognized  by  courts  as  entitling  a  par- 
ty, under  appropriate  circumstances,  to  pay 
for  betterments,  though  made  with  knowledge 
that  his  title  is  defective.  Brown  v.  Baldwin, 
121  Mo.,  loc.  cit  125,  25  S.  W.  858 ;  Hall  v. 
Hall,  30  W.  Va.  779,  784,  5  S.  E.  260;  Morris 
V.  Terrell,  2  Rand.  (Va.)  6;  Cawdor  v.  Lewis, 
1  Tounge  &  Coll.  427 ;  2  Story,  Eq.  Jur.  (17th 
Ed.)  {{  385,  655,  799,  and  cases  cited.  Such 
decrees  are  given  upon  the  general  principles 
of  equity  Jurisprudence  and  Independent  of 
any  statute;  but  we  do  not  see  that  our  stat- 
utes would  hinder  the  application  of  those 
principles  to  this  case,  if  what  defendant 
said  would  have  Induced  a  prudent  man,  ap- 
prised of  all  the  facts  plaintiff  knew,  to  be- 
lieve defendant  did  not  intend  to  disturb 
him.  Story  says,  if  the  real  owner  has 
fraudulently  misled  the  other  party  regard- 
Ing  the  title,  the  claim  for  compensation 
stands  on  the  highest  equity,  and  this  theory 
of  Justice  pervades  our  Jurisprudence  and 
has  been  enforced  In  a  variety  of  cases  to 
prevent  owners  from  recovering  their  prop- 
erty or  recovering  it  without  making  pur- 
chasers or  occupants  whole.  Story,  supra; 
3  Pomeroy,  Eq.  Jur.  (3d  Ed.)  S  1241,  and 
notes.  Among  Instances  of  Its  application 
are  some  wherein  widows  were  denied  their 
dower  in  realty  because,  by  their  assurances, 
they  had  led  purchasers  to  believe  they  claim- 
ed no  dower.  2  Scrlbner,  Dower  (2d  Ed.) 
266 ;  Sweaney  v.  Mallory,  62  Mo.  485.  After 
the  declaration  we  have  stated,  defendant  al- 
lowed plaintiff  to  improve  the  property 
through  six  years  at  much  labor  and  expense 
to  him;  and.  If  otherwise  she  would  have 
been  under  no  duty  to  protest,  it  would  work 
a  fraud  to  exempt  her  from  reimbursement 
if  he  relied  on  what  she  said  and  reason- 
ably might  rely  on  it  Her  refusal  to  deliver 
the  deed  is  a  strong  circumstance  against 
plaintiff,  but  ought  not  to  be  treated  as  con- 
clusive in  view  of  her  subsequent  statement, 
which  Indicated  that,  if  she  had  Intended  to 
assert  her  title,  she  had  abandoned  the  In- 
tention. On  a  retrial  of  the  case  the  plead- 
ings may  need  amending  to  allege  the  es- 
toppel. 

The  Judgment  is  reversed,  and  the  causa 
remanded.    All  concur. 
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EOWDEN  V.  8CH0ENHERR-W ALTON  MINING  00. 


EOWOEN  T.   8CHOK\HERBr-WAI/rON 

MINING   CO. 

(Eansaa  City  Court  of  Appeala.    Missouri. 

March  28,  1900.) 

1.  Master  and   Sebtant  (t   108*)  —  Safe 

PI.ACE  TO  WOBK. 

It  is  the  duty  of  a  master  to  exercise  rea- 
sonable care  to  provide  the  servant  with  a  rea- 
sonably safe  place  to  work  so  as  not  to  enhance 
the  natural  risks  of  the  employment. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  173,  174;  Dec.  Dig.  i 
102.»] 

2.  Masteb  and  Sebvaht  (t  203*)— Assump- 
tion OF  Risks. 

The  only  risks  assumed  by  a  servant  are 
those  which  are  incidental  to  the  employment, 
and  he  does  not  assume  risks  which  arise  from 
the  master's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  538 ;   Dec.  Dig.  i  203.*] 

8.  Masteb  and  Sebvant  (S  118*)— Duty  to 
FcBNiB^  Safe  Place  to  Wobk. 

Where  a  master  employed  servants  in  a 
drift  in  a  lead  and'  zinc  mine  to  drill  and  haul 
material,  which  was  blasted  while  the  servants 
were  away,  and  the  master  knew  that  the 
blasting  tended  to  loosen  rocks  in  the  roof  so 
as  to  increase  the  danger  frmn  failing  ma- 
terial, it  was  its  duty  to  provide  for  inspection 
of  the  loof  and  removal  of  dangerous  material 
for  the  safety  of  the  servants. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  209;   Dec.  Dig.  S  118.*] 

4.  Masteb  and  Sebvant  ({  235*)— Dutt  to 
Inspect  Wobkino  Place— Delegation  of 
Duty  to  Sebvant. 

If  by  express  direction,  or  by  implication 
from  custom,  acquiesced  in  by  master  an  1  serv- 
ants, the  duty  of  inspecting  and  trimming  a 
mine  roof  to  prevent  injury  from  falling  ma- 
terial be  delegated  to  a  servant,  and  he  be  in- 
jured by  bis  failure  to  discharge  the  duty  prop- 
erly, he  cannot  recover  therefor  from  the  master. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  710,  711,  714;  Dec.  Dig. 
f  235.*] 

K.  Masteb  and  Sebvant  (S  206*)— Assump- 
tion OF  Risk— Natubal  Rises  of  Emflot- 

UENT. 

If  an  injury  occurred  during  the  servant's 
dischar^  in  a  proper  manner  of  the  duty  placed 
upon  bim  to  inspect,  the  cause  would  be  one 
of  the  natural  risks  of  the  employment  assumed 
by  the  servant. 

[Ed.  Note. — For  other  .cases,  see  Master  and 
Servant,  Dec.  Dig.  f  206.*] 

6.  Masteb  and  Sebvant  (J  107*)— Assump- 
tion of  Risks  —  Wobk  inbbbxntlt  Dan- 

OEBOUS. 

Where  work  In  hand  Is  dangerous  for  the 
reason  that  it  is  to  make  safe  an  unsafe  place, 
the  general  role  that  the  master  must  furnish 
the  servant  a  safe  place  in  which  to  work  has 
no  application. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  255;  Dec.  Dig.  S  107.*] 

7.  Masteb  and  Sebvant  (J  289*)— Injubies 
to  Sebvant— Actions — Question  fob  Jubt. 

In  an  action  by  a  servant  for  injuries 
from  the  falling  of  rock  from  the  roof  of  a 
mine,  whether  the  master  had  made  it  one  of 
the  duties  of  the  servant  and  his  helper  to 
inspect  and  trim  the  roof  held  under  the  evl- 
dmce  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  289.*] 


8.  Masteb  and  Sebvant  (i  118*)— Durr  to 
Pbovide  Safe  Place  to  Wobk— Assump- 
tion OF  Duty  by  Sebvant. 

The  mere  fact  that  a  servant,  to  protect 
himself  from  threatened  and  obvious  danger, 
makes  it  a  practice  to  remove  loose  rocks  from 
the  roof  of  a  mine  over  the  place  where  he  is 
required  to  work,  does  not,  as  matter  of  law, 
absolve  the  master  from  the  performance  of 
his  duty  to  make  reasonably  safe  an  unsafe  * 
place  before  requiring  the  servant  to  work  there 
and  throw  the  duty  on  the  servant. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  (  118.*] 

9.  Masteb  and  Sebvant  (|  235*)— Duty  of 
Sebvant  to  Inspect  Pbemises. 

A  servant  assigned  to  a  task  is  not  re- 
quired on  his  own  motion  to  make  compre- 
hensive inspections  to  detect  dangers,  but  he 
need  only  use  his  senses  in  the  position  assigned 
him,  and  as  to  dangers  not  to  him  apparent 
and  not  inherent  to  the  employment  he  may  rely 
upon  the  master's  judgment  and  humanity  for 
the  safety  of  the  position. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  710-722;  Dec  Dig.  f 
235.*] 

10.  Masteb  and  Sebvant  (S  289*)— Injubies 
to  Sebvakt—Actions— Question  fob  Juby 
— Contbibutoby  Neguoence. 

In  an  action  by  a  servant  for  Injuries 
from  the  falling  of  rock  from  a  mine  roof, 
whether  the  servant  was  negligent  held  for  the 
Jury. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  289.*] 

11.  Masteb  and  Sebvant  (|  118*)  —  Safe 
Place  to  Wobk— Changing  Place  and 
Conditions  of  Wobk  —  Apfucation  of 
Rule. 

Where  miners  were  employed  to  drill  and 
remove  rock  in  a  mine,  the  work  being  so  ar- 
ranged that  blasting  was  done  while  they  were 
absent  giving  an  opportunity  to  remedy  the 
dangers  resulting  therefrom  by  gases  generated 
and  the  effect  of  the  explosions  on  the  roofs 
and  walls,  it  was  the  master's  duty  to  make  the 
place  reasonably  safe  before  requiring  the  min- 
ers to  go  back  to  work,  and  the  rule  that, 
where  the  servant  is  engaged  where  the  con- 
ditions are  from  time  to  time  changing  and 
the  place  beinj;  changed  by  the  work  of  the 
servant  and  his  co-servants,  the  master  need 
only  furnish  such  a  reasonably  safe  place  as 
the  necestary  hazards  of  the  employment  will 
permit,  and  exercise  such  care  to  provide  a 
safe  place  to  perform  the  service  as  the  char- 
acter of  the  work  done  will  justify,  does  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  209;  Dec.  Dig.  |  118.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Hugh  Dabbs,  Judge. 

Action  by  J.  H.  Rowden  against  Schoen- 
herr- Walton  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Walden  ft  Andrews  and  A.  I*  Berger,  for 
appellant  W.  R.  Shuck  and  P.  B.  Gardner, 
for  respondeat 

JOHNSON,  J.  Plaintiff  sued  for  personal 
damages  caused  by  the  negligence  of  defend- 
ant, his  employer.  The  answer  is  a  general 
denial,  pleas  of  contributory  negligence,  and 
assumed  risk.  The  trial  resulted  In  a  ver- 
dict and  judgment  for  plaintiff  in  the  sum  of 
|1,000.    Defendant  appealed. 


•For  other  eases  see  same  topic  uid  section  NUMBER  In  Dec.  ft  Am.  Dlga.  1907  to  date,  ft  Reporter  Indexes 
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The  principal  contention  of  defendant  Is 
that  the  court  erred  In  not  peremptorily  In- 
stnictlng  the  jury  to  return  a  verdict  for  de- 
fendant. At  the  time  of  the  Injury,  Febru- 
ary, 1908,  defendant  was  engaged  In  the  op- 
eration of  a  lead  and  zinc  mine  In  Jasper 
county  and  employed  plaintiff  to  drill  holes 
for  blasting.  A  machine  was  used  for  this 
purpose,  and  plaintiff  was  assisted  In  his 
work  by  a  helper.  PlalntllTs  duties  required 
him  to  drill  and  load  the  holes  and  fire  the 
shots.  It  was  customary  to  work  during  the 
day  drilling  and  loading  and  to  explode  the 
charges  the  last  thing  in  the  evening.  The 
workmen  left  the  mine  before  the  explosion 
occurred  and  did  not  return  to  work  until 
the  n^  morning.  This  method  had  been 
pursued  by  plaintiff  and  his  helper  the  day 
before  the  Injury.  They  drilled,  loaded,  and 
fired  a  number  of  shots  in  the  drift  where 
they  had  been  directed  to  work  by  defendant 
The  roof  of  this  drift  was  about  seven  or 
eight  feet  above  the  fioor,  and  the  nature  of 
the  material  was  such  that  the  explosions 
were  likely  to  crack  and  shatter  the  roof  In 
a  way  to  make  It  dangerous  for  miners  to 
work  under  it  until  It  bad  been  Inspected  and 
trimmed.  To  trim  It  properly,  It  was  neces- 
sary for  a  miner  to  detach  with  pick  or  spoon 
the  stones,  boulders,  and  slabs  that  had  been 
loosened  by  the  shots  and  were  likely  to  fall. 
When  plaintiff  and  his  helper  went  to  work 
on  the  morning  of  the  injury,  the  roof  had 
not  been  trimmed.  In  a  moment  or  two  aft- 
er they  entered  the  drift,  plaintitf  left  for 
some  reason,  not  Important,  and  the  helper, 
observing  some  loose  stones  In  the  roof,  be- 
gan detaching  them  with  a  pick.  Plaintiff 
returned  to  the  drift  while  this  was  being 
done,  and  Immediately  after  his  return  a 
large  slab,  12  to  15  feet  long,  10  to  12  feet 
wide,  and  from  2  to  8  Inches  thick,  fell  from 
the  roof.  Plaintiff,  who  was  under  one  edge 
of  It,  was  struck  and  injured.  The  follow- 
ing extracts  from  the  evidence  deal  with 
the  subject  of  whose  duty  It  was  to  Inspect 
and  trim  the  roof  after  the  explosions : 

From  the  testimony  of  plaintiff:  "The 
Court :  When  you  would  fire  a  shot  at  night 
as  you  told  Judge  Welden,  In  the  morning 
what  was  the  rule  there  as  to  who  should 
see  the  effect  and  ascertain  the  effect  and 
trim  down  the  roof,  if  anybody?  A.  The  boss 
or  superintendent  The  Court:  The  ground 
boss?  A.  Tes,  sir..  The  Court:  Did  he  do 
It  that  morning?  A.  I  couldn't  tell  you. 
•  •  *  Q.  It  was  your  duty  to  take  dowft 
anything  loosened  up  over  your  head  by  these 
shots?  A.  Where  I  was  at  work.  Q.  Around 
where  the  shots  had  been  fired  and  where 
the  machines  were?  A.  No,  sir;  I  wasn't 
Bupiwsed  to  take  it  down  where  the  shots 
were.  Q.  Anything  you  noticed  that  was 
loose  It  was  your  duty  to  take  down?  A. 
Right  over  my  work  It  was ;  not  my  duty,  ei- 
ther, but  I  did  It." 

From  the  testimony  of  W.  Cobble,  the  help- 


er: "We  had  been  working  together.  We 
wasn't  together  that  morning.  We  went 
down  together.  He  was  up  there  and  went 
away  and  came  back  when  the  slab  felL  Q. 
Whose  duty  was  It  to  examine  and  trim  the 
roof  over  this  place  where  this  boulder  fell? 
A.  I  couldn't  say  for  certain  whose  duty  it 
is.  It  Is  natural  If  a  man  sees  anything  loose 
over  him  he  pulls  it  down.  Q.  Who  looks 
after  the  roof  In  that  mine  there?  A.  The 
superintendent  or  ground  boss,  I  suppose,  are 
the  natural  men  to  look  after  it  The  Court : 
Tell  what  you  know  about  it.  Q.  Tell  who 
looked  after  the  roof  in  that  mine,  if  you 
know.  A.  I  don't  know.  We  all  took  a  hand 
in  it.  If  there  was  anything  over  me  I  look- 
ed after  It,  but  for  me  knowing  who  looked 
after  it,  I  don't  know  for  sure.  *  •  •  Q. 
What  were  your  duties  with  reference  to 
looking  after  any  part  of  the  roof?  A.  As  I 
told  you  awhile  ago,  if  I  saw  anything  loose 
over  me,  I  pulled  it  down ;  but  I  never  went 
around  to  examine  the  roof.  Q.  Was  it  your 
duty  to  go  around  to  examine  the  roof?  A. 
I  had  no  orders  as  to  that  Never  was  ask- 
ed to  go  around  and  examine  the  roor." 

From  the  testimony  of  another  miner :  "Q. 
Whose  duty  was  It  to  look  after  the  roof  at 
this  place  where  this  stuff  fell  from?  A.  The 
machineman  usually  trims  where  be  sets  up 
the  machine,  but  the  superintendent  gave  me 
orders  not  to  go  under  anything  that  looked 
bad,  unless  I  sent  either  the  ground  boss  or 
some  one  to  have  them  trim  it ;  but  so  far  aa 
knowing  whose  duty  it  was  to  trim  this  roof, 
I  don't  know.  •  •  •  Q.  That  is  the  gen- 
eral custom  when  the  men  go  Into  the  ground, 
the  machineman,  not  the  shovelers.  Is  it 
their  duty  to  look  and  see  what  Is  the  effect 
of  the  shots  the  night  before?  A.  Tes,  sir; 
they  look  to  see.  Q.  Each  machineman  is 
supposed  to  look  after  his  own  drift,  isn't 
that  tbie  custom?  A.  I  don't  know  about  the 
trimming.  They  do  the  trimming  around 
where  they  set  the  machine." 

The  negligence  charged  in  the  petition  Is : 
That  defendant  "carelessly  and  negligently 
failed  to  Inspect  and  examine  the  roof  and 
walls  of  the  drift  wherein  plaintiff  was  re- 
quired to  work,  in  a  proper  manner  and  care- 
lessly and  negligently  failed  to  trim  the  roof 
and  walls  so  as  to  work  out  loose  boulders 
and  slabs  and  rock  therein,  and  carelessly 
and  negligently  failed  to  support  the  roof  and 
walls  of  said  drift  with  timbers  and  props  so 
as  to  prevent  the  same  from  falling  and  cav- 
ing In  on  said  plaintiff  and  carelessly  and  neg- 
ligently failed  to  provide  a  snowshed  to  cov- 
er plaintiff  while  at  work  and  to  prevent  rock, 
earth,  and  boulders  from  falling  upon  him, 
and  carelessly  and  negligently  failed  to  adopt 
any  means  to  render  said  roof  and  walls  rea- 
sonably safe,  but,  on  the  contrary,  allowed 
said  roof  and  walls  to  become  and  remain  In 
a  dangerous  and  defective  condition  by  rea- 
son of  boulders  and  rock  and  slabs  therein 
becoming  loosened  and  remaining  loosened 
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and  liable  to  fall ;  that  such  dangerom  and 
defective  condition  of  the  said  roof  and  walls 
was  known  to  defendant,  or  conld  hare  been 
known  to  the  defendant  by  the  exercise  of 
ordinary  care  on  its  part ;  and  that  the  same 
was  unknown  to  plaintiff." 

It  is  the  duty  of  the  master  to  exercise  rea- 
sonable care  to  provide  his  servant  with  a 
reasonably  safe  place  in  which  to  work,  or, 
to  state  it  dlffer«itly,  the  master  must  not, 
by  negligent  acts  of  ommisslon  or  commission, 
enhance  the  natural  risks  of  the  employment 
His  right  to  conduct  bis  business  in  his  own 
way  does  not  include  the  license  to  be  neg- 
ligent, but  Is  restricted  to  the  limits  of  rea- 
sonable care,  and  the  only  risks  assumed  by 
the  servant  are  those  which  are  Incidental  to 
the  employment,  not  those  which  arise  from 
the  negligence  of  the  master.  The  operation 
of  blasting  in  the  drift  created  risks,  some  of 
which,  it  Is  obvious,  ^ould  be  classed  as  in- 
cidental to  employment  there.  It  appears  to 
be  conceded  in  the  evidence  that  It  was  not 
practicable  to  timber  the  drift,  and  the  only 
method  that  conld  be  pursued  to  prevent  the 
fall  of  material  from  the  roof  was  that  of 
trimming.  If  defendant  exercised  reasonable 
care  to  Inspect  and  trim  the  roof  before  send- 
ing men  in  there  to  work  after  shots  bad 
been  fired,  the  risk  of  Injury  from  falling 
material  which  still  remained  wonld  be  one  of 
the  natural  risks  of  the  business,  and  there- 
fore one  assumed  by  plaintiff;  but  knowing, 
as  it  must  have  known,  that  the  firing  of 
shots  would  have  a  tendency  to  increase  the 
danger  of  working  under  the  roof,  defendant 
was  bound  to  provide  for  the  inspection  of 
the  roof  and  for  the  removal  therefrom  of 
the  dangerous  material,  in  order  that  Its 
servants  might  have  the  protection  of  rea- 
sonable safeguards.  To  omit  the  perform- 
ance of  this  duty  would  constitute  a  breach  of 
its  obligation  to  plaintiff  to  exercise  reason- 
able care  to  provide  him  a  reasonably  safe 
place  in  which  to  work.  But  it  is  argued 
that  the  testimony  of  plaintiff  and  his  wit- 
nesses shows  that  defendant  had  made  it  the 
duty  of  a  "machineman,"  such  as  plaintiff,  to 
inspect  and  trim  the  roof  in  the  vicinity  of 
bis  machine,  and  therefore  that  to  plaintiff 
himself  bad  been  assigned  the  task  of  keep- 
ing the  roof  over  the  place  of  his  employ- 
ment In  a  reasonably  safe  condition.  If,  by 
express  direction,  or  by  Implication  from 
costom,  acquiesced  in  by  both  parties,  the 
duty  of  inspecting  and  trimming  the  roof 
had  been  delegated  by  defendant  to  plaintiff 
and  his  helper,  in  such  case  plaintiff  would 
have  no  cause  of  action.  If  the  fall  of  the 
slab  resulted  from  his  failure  to  discharge 
such  duty  properly,  that  would  be  a  result 
of  his  own  fault,  or,  if  it  occurred  during  the 
discharge  of  that  duty  in  a  proper  manner, 
the  resnlt  should  be  attributed  to  a  cause  that 
belonged  to  the  natural  risks  of  the  employ- 
ment.   "When  the  work  in  hand  is  dangerous 


for  the  reason  that  It  is  to  secure  and  make 
safe  an  unsafe  place,  the  rule,  as  generally 
applied,  that  the  master  must  furnish  the 
servant  a  safe  place  In  which  to  work,  can 
have  no  application.  To  say  that  a  man  can 
have  a  safe  place  to  work  in  an  unsafe  place 
la  an  absurdity."  Henson  v.  Packing  Ca, 
113  Mo.  App.  618,  88  S.  W.  166. 

The  question  of  whether  defendant  had 
made  it  one  of  the  duties  of  plaintiff  and 
Ills  helper  to  inspect  and  trim  the  roof  is 
presented  by  the  evidence  as  an  Issue  of  fact 
for  the  Jury  to  determine.  Plaintiff,  himself, 
states  that  the  duty  in  question  was  per- 
formed by  and  belonged  to  the  g^round  boss. 
We  think  his  evidence  on  this  point  is  sub- 
stantia], despite  the  fact,  which  he  and  his 
other  witnesses  admit,  that  when  they  ob- 
served loosened  stones  or  other  material 
ove-  the  place  where  they  were  required  to 
work  plaintiff  and  his  helper  removed  the 
threatened  danger  by  knocking  down  such 
stones  or  material;  but  it  Is  a  far  cry  from 
protecting  one's  own  safety  from  threaten- 
ed, obvious,  and  imminent  danger  and  being 
charged  with  the  duty  of  Inspecting  and 
making  safe  an  unsafe  place.  The  former 
act  springs  from  the  instinct  of  self-pres- 
ervation and  Is  but  an  exercise  of  the  de- 
gree of  care  the  law  imposes  on  n  servant 
to  make  reasonable  use  of  his  senses  to 
guard  his  own  safety.  Because  the  servant 
protects  himself  to  this  extent,  or,  in  other 
words,  does  nothing  more  than  an  ordinarily 
careful  and  prudent  person  in  his  sitnatlon 
would  do.  Is  no  reason  for  saying,  as  a  mat- 
ter of  law,  that  the  master  bad  become  ab- 
solved from  the  performance  of  his  duty  to 
make  reasonably  safe  an  unsafe  place  be- 
fore requiring  the  servant  to  work  there.  It 
is  the  duty  of  the  servant  to  do  the  work 
the  master  assigns  to  him.  "It  is  not  sup- 
posed when  given  a  task  to  perform  that  be 
will,  on  bis  own  motion,  consume  his  mas- 
ter's time  in  making  comprehensive  inspec- 
tions to  detect  dangers.  All  that  Is  required 
of  him  is  that  he  use  his  senses  In  the  posi- 
tion assigned  him  and  as  to  dangers  not 
to  him  apparent,  and  not  inherent  to  the  em- 
ployment, he  has  the  right  to  rely  upon  his 
master's  Judgment  and  humanity  for  the 
safety  of  his  position."  Gibson  v.  Bridge 
C!o.,  112  Mo.  App.  594,  87  S.  W.  8.  The  evi- 
dence Is  sufllclent  to  take  to  the  Jury  the  issue 
of  defendant's  negligence  in  not  Inspecting 
and  trimming  the  roof  after  the  shots  were 
fired  and  before  requiring  plaintiff  to  resume 
work  In  tiie  drift 

The  Issue  of  contributory  negligence  like- 
wise was  one  of  fact  for  the  Jury.  It  ap- 
pears that  the  detadiment  and  fall  of  this 
large  slab  came  as  a  surprise  to  plaintiff 
and  his  helper,  who  was  removing  some 
stones  with  his  pick.  Plaintiff  had  Just  re- 
turned to  the  drift,  and  we  do  not  feel  Jus- 
tified In  assuming  that  the  appearance  of  the 
slab  should  have  Indicated  to  a  person  in  bis 
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Bituatton  that  Its  t&ll  was  ImmiDent,  or  that 
he  failed  to  make  reasonable  use  of  his  sens- 
es for  hla  own  protection.  The  demurrer  to 
the  evidence  was  properly  overruled. 

Complaint  la  made  of  the  followlog  In- 
struction given  at  the  request  of  plaintiff: 
"The  court  instructs  the  Jury  that  It  was  the 
duty  of  defendant  to  use  ordinary  care  to 
furnish  Its  employes  in  its  mine  a  reason- 
ably safe  place  in  which  to  work,  and  if  you 
believe  and  find  from  the  evidence  that  on  the 

day  of  February,  1908,  plaintiff  was 

In  the  employ  of  defendant  as  a  miner,  and 
as  such  miner  it  was  his  duty  to  go  down 
into  defendant's  mine  and  work  In  a  cer- 
tain drift  described  in  evidence,  in  assisting 
to  get  out  ore,  and  that  defendant  carelessly 
and  neglig«atly  allowed  said  drift  to  become 
and  remain  in  a  dangerous  and  defective 
condition  by  reason  of  its  failure  to  Inspect 
and  trim  the  roof  of  said  drift  in  a  proper 
manner,  so  as  to  work  out  loose  boulders 
and  rock  therein,  and  the  defendant  knew 
of  such  dangerous  and  defective  condition, 
if  you  find  it  was  dangerous  and  defective, 
of  said  roof,  or  could  have  known  it  by  the 
exercise  of  ordinary  care  on  Its  part.  In  time 
so  that  by  the  exercise  of  ordinary  care  on 
its  part  It  could  have  made  said  roof  reason- 
ably safe  before  the  Injury  to  plaintiff,  if 
you  And  be  was  Injured,  and  if  you  find  from 
the  evidence  that  while  said  plaintiff  was 
working  in  said  drift  in  the  scope  of  his  em- 
ployment and  in  the  exercise  of  ordinary 
care  on  his  part,  he  was  injured  by  earth, 
rock,  and  boulders  falling  from  said  roof 
down  upon  him,  if  from  the  evidence  you  be- 
lieve he  was  injured,  and  that  said  injury  to 
plaintiff  was  caused  by  the  carelessness  and 
negligence  of  defendant  as  aforesaid  in  al- 
lowing the  roof  of  said  drift  to  become  and 
remain  in  said  dangerous  and  defective  con- 
dition, if  you  And  It  was  dangerous  and  de- 
fective, then  your  verdict  should  be  for  the 
plaintiff,  unless  yon  further  find  from  the 
evidence  that  the  dangers  arising  to  said 
plaintiff  by  reason  of  the  dangerous  and  de- 
fective condition  of  said  roof,  if  from  the 
evidence  you  find  said  roof  was  in  a  danger- 
ous and  defective  condition,  were  so  obvious 
and  Imminent  as  to  threaten  Immediate  in- 
jury, and  were  such  that  an  ordinarily  pru- 
dent person  under  the  circumstances  would 
not  have  remained  In  defendant's  service 
and  performed  the  duties  he,  the  said  plain- 
tiff, was  employed  to  perform." 

We  find  the  scope  of  the  issues  here  sub- 
mitted to  be  within  those  pleaded  in  the  pe- 
tition. It  is  argued  that  the  instruction 
falls  to  square  with  the  rule  "that  where 
the  servant  Is  engaged  In  a  work  for  the 
master  of  the  character  of  that  in  question, 
in  performing  labor  where  the  conditions  are 
from  time  to  time  changing  and  the  place 
being  changed  by  the  work  of  the  servant 
and  his  co-servants.  It  is  Incumbent  upon  the 


master  to  furnish  only  such  a  reasonably 
safe  place  as  the  necessary  hazards  of  the 
employment  will  permit  and  to  exercise  such 
care  to  provide  a  safe  place  to  i>erform  the 
service  as  the  character  of  the  work  done 
will  justify."  We  recognize  as  sound  the 
rule  thus  stated,  but  say  that  it  has  no  ma- 
terial relation  to  the  cause  of  action  before 
us.  True,  the  blasting  changed  the  character 
of  the  place  and  made  it  more  dangerous  not 
only  on  account  of  the  gases  otgendered, 
but  also  because  of  the  effect  of  the  explo- 
sions on  the  roof  and  walls;  bat  the  work 
was  so  arranged  that  the  miners  withdrew 
from  the  mine  before  the  explosion,  and  it 
Is  but  fair  to  say  they  were  not  expected  to 
return  until  the  hazards  caused  by  the  chang- 
ed conditions  had  been  removed.  An  interim 
was  provided  for  the  master  to  make  safe 
the  unsafe  place.  No  matter  what  was  the 
origin  of  the  dangerous  condition,  it  never- 
theless became  the  duty  of  defendant  to 
make  the  place  reasonably  safe  before  re- 
quiring the  miners  to  go  back  there  to  work. 
The  principal  issue  of  fact  for  the  Jury  to 
determine  was  whether  the  duty  to  inspect 
and  trim  the  roof  had  been  delegated  to 
plaintiff  or  reserved  by  defendant  The  in- 
struction Is  not  subject  to  the  objections 
urged  against  it 

Other  objections  to  the  rulings  of  the  court 
in  giving  and  refusing  instructions  have 
been  answCTed  suflBclently  in  the  views  ex- 
pressed. 

There  is  no  substantial  error  In  the  record, 
and,  accordingly,  the  judgment  is  affirmed. 
All  concur. 


WICBOABVBR    v.    MBaiCANTILB   TOWN 
MTJT.  INS.  CO. 

(St.  Louis  Court  of  Appeals.    MiasoorL    March 
23,  1009.) 

1.  INSUBA.RCE    (I  618*)— AcnOH    OR    POUCT— 

Under  Rev.  St.  1899,  |  8092  (Ann.  St. 
1906,  p.  3843),  providing  that  a  suit  on  a  town 
mutual  insurance  policy  may  be  brought  in  the 
county  where  the  cause  of  action  origmated,  o> 
in  the  county  where  the  company  has  its  prin- 
cipal office,  an  action  on  a  town  mutual  in- 
surance policy  is  properly  brought  in  the  county 
where  the  property  insured  and  destroyed  was 
located. 

[Eid.  Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  {  1536 ;   Dec  Dig.  {  618.*] 

2.  INBUBARCI!  (§  626*)— MUTUAI,  OOMPAKIES— 

Sebvice  of  Process— "Pbincip At  Offiok"— 

"Usual  Business  Office." 

Under  Rev.  St.  1899,  S  8092  (Ann.  St  1906, 
p.  3843),  providing  for  service  of  process  on 
town  mutual  insurance  companies  by  service  on 
the  president,  secretary,  or  other  chief  officer 
in  charge  of  the  company's  "principal"  office,  a 
return  of  service  of  process  showing  service  on 
the  secretary  of  the  company  in  its  "usual"  bosi- 
ness  office  and  in  charge  thereof  is  insuffi- 
cient  to  confer  jurisdiction  over  the  company, 
because  the  "usual"  busineaa  ofSce  of  the  com- 
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pany  may  b«  a  place  other  than  its  "principal" 
office. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1572;   Dec.  Dig.  i  626.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5539.] 

8.  PB0CK88  (f  155*) — Defective  Sebvicb— Ob- 
jections. 

Where  the  return  of  service  of  process 
showed  on  its  face  that  it  was  insufficient  to 
confer  jurisdiction  over  defendant,  the  court 
mi^ht  disregard  the  matter  when  sought  to  be 
raised  by  an  answer  in  the  form  of  a  plea  in 
abatement 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  210;  Dec.  Dig.  f  155>] 

4.  APPEABAKCK    ({    8*)— VOLUNTABT    APPEAX- 

ANCE. 

As  a  general  rule,  an  answer  to  the  merits 
operates  as  a  voluntary  appearance. 

(Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  I  27;   Dec.  Dig.  »  8.*] 

5.  Pleadino  (I  107*)— Detects— Manner  of 
Raising. 

Where  the  defect  relied  on  In  a  special  plea 
is  one  latent  in  the  case,  and  does  not  appear 
on  the  face  of  the  proceedings  so  as  to  be  avail- 
able by  demurrer  or  motion,  it  may  be  raised 
by  special  plea  in  the  answer. 

[E^.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  I  107.*] 

6.  PijiADiNG  (§  107*)— Defects— Manneb  op 

KAISINO. 

Where  the  defect  relied  on  is  latent  in  the 
case,  and  does  not  appear  on  the  face  of  the 
proceedings  so  as  to  be  available  by  demur- 
rer or  motion,  a  plea  in  bar  in  the  answer  rais- 
ing the  defect  by  special  plea  does  not  waive 
the  question  of  plaintiff's  right  to  proceed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  107.*] 

7.  Pleading  (|  406*)- Defects— Waiveb. 

A  defendant  who  fails  to  demur  for  a  de- 
fect patent  on  the  face  of  the  petition  thereby 
waives  his  right  to  complain  thereof  by  an- 
swering over,  provided  the  petition  is  sufficient 
to  sustain  the  Judgment  when  construed  by  al- 
lowing reasonable  implications  under  the  rule 
obtaining  after  verdict. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.   Dig.   {   1358;    Dec.   Dig.   {   406.*] 

&  Pbocess  (i  166*)  —  Defectite  Sebtice  — 
Waitbb. 

Where  the  defect  of  jurisdiction  over  the 
person  of  defendant  appears  on  the  face  of  the 
return  of  service  of  process  and  is  not  challenged 
by  motion  to  quash,  defendant  by  answering  to 
the  merits  waives  its  right  to  complain  of  tlie 
want  of  jurisdiction,  though  it  also  attempts  to 
abate  the  action  becanse  off  the  defect  by  special 
plea  recitirs  appearance  for  that  purpose  only. 
[Ed.  Not*.— For  other  cases,  see  Process,  Cent. 
Dig.  i  253;   Dec.  Dig.  {  166.*] 

9.  Inbubance  (i  634*)— Action  on  Fibe  Pol- 
icy-Petition. 

A  plaintiff,  suing  on  a  mutual  fire  policy 
stipulating  that  the  amount  of  the  loss  shall  be 
dne  60  days  after  the  ascertainment  thereof, 
must  in  his  petition  state  facts  showing  a  de- 
termination of  the  character,  amount,  and  ex- 
tent of  the  loss  60  days  before  the  institution  of 
the  suit. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  i  1606;    Dec.  Dig.  f  634.*] 

10.  Pleading   (|   433*)— Defects— Aideb   bt 
Vebdict. 

Under  Rev.  St  1809.  |  672  (Ann.  St  1006, 
p.  686),  providing  tliat  no  judgment  shail  be 
reversed  tor  the  omission  of  any  averment  on 


account  of  which  a  demurrer  could  have  l^een 
maintained,  etc.,  a  judgment  on  a  fire  policy 
stipulating  that  the  amount  of  the  loss  shall  be 
due  60  days  after  the  ascertainment  thereof  will 
not  be  reversed  for  the  insufficiency  of  the  peti- 
tion to  specifically  allege  that  an  ascertainment 
of  the  loss  was  had  60  days  before  the  institu- 
tion of  the  suit,  where  it  appears  from  the  peti- 
tion by  reasonable  implication  that  an  ascer- 
tainment was  in  fact  liad  60  days  before  the 
institution  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  1464;    Dec.  Dig.  !  433.*] 

11.  Pleading  (S  433*)  —  Defects  —  Aideb  bt 
Vebdict— "Pboof." 

A  petition  in  an  action  on  a  fire  policy 
stipulating  that  the  amount  of  the  loss  shall  be 
due  60  days  after  the  ascertainment  thereof, 
which  alleges  that  the  property  was  destroyed 
by  fire  on  April  28th,  that  on  May  20th  plain- 
tiff gave  defendant  notice  and  proof  of  the  fire 
and  loss  and  demanded  i>ayment,  sufficiently 
shows,  after  verdict  the  ascertainment  of  the 
loss  60  days  before  the  institution  of  the  suit 
which  was  instituted  more  than  60  days  after 
May  20th,  the  word  "proof  meaning  the  degree 
of  evidence  which  convinces  the  mind  of  any 
truth  or  &ct  and  produces  belief. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.   i  1464;    Dec.   Dig.   {  433.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5684-6686.] 

12.  INSUBANOE  ({  668*)  — Fibe  Inbubahce  — 
Notice  ot  Loss. 

Where  the  petition  in  an  action  on  a  town 
mutual  fire  policy  does  not  indicate  within  what 
time  notice  of  loss  should  l>e  transmitted  to 
insurer,  the  court  could  not  declare  as  a  matter 
of  law  that  proof  of  a  loss  sustained  April  28th 
was  furnished  too  late  when  furnished  May 
20th,  especially  in  view  of  the  public  policy  in- 
dicated by  Rev.  St  1809,  (  7979  (Ann.  St  1906, 
p.  3793),  providing  that  notice  of  loss  may  be 
given  within  90  da^s  after  a  loss,  though  such 
provision  is  inapplicable  to  town  mutual  com- 
panies by  virtue  of  section  8084  (i>age  3840). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1747 ;   Dec.  Dig.  {  668.*] 

13.  iNstTBANCE  (8  645*)  — Fibe  iNstntANCB  — 
Petition— Pboof. 

A  petition  in  an  action  on  a  fire  policy 
which  alleges  that  plaintiff  has  performed  all 
of  the  conditions  of  the  policy  on  his  part  is 
sufficient  to  permit  proof  of  any  and  all  forms 
of  waiver  by  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1634;    Dec.  Dig.  |  645.*] 

14.  Appeal  and   Ebbob   (8  909*)— Review— 
Pbescmptions  in  Aid  of  Judgment. 

Where  it  was  competent  under  the  peti- 
tion in  an  action  on  a  fire  policy  to  show  waiver 
by  insurer  of  notice  of  loss,  it  would  be  pre- 
sumed in  support  of  the  judgment  that  a  waiv- 
er was  proved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3675 ;   Dec  Dig.  8  909.*] 

Appeal  from  Circuit  C!otirt,  Bollinger 
County. 

Action  by  N.  0.  Wlcecarver  against  the 
Mercantile  Town  Mutual  Insurance  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

Barclay  &  Fauntleroy,  for  appellant  Clias. 
G.  Revelle,  for  respondent 

NORTONI,  J.  This  is  a  suit  on  a  policy 
of  fire  Insurance  issued  to  the  plaintiflT  by 
the  defendant,   a   town  mutual   fire  Insur- 


*For  otiter  easas  see  same  toplo  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezos 
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ance  company.    Plaintiff  recovered,  and  de- 
fendant appeals. 

The  first  question  presented  for  considera- 
tion relates  to  tne  jurisdiction  of  the  circuit 
court  over  the  person  of  the  defendant.  The 
property  insured  was  located  in  Bollinger 
county.  Having  been  destroyed  there  by  fire, 
the  suit  on  tlie  policy  was  instituted  in  the 
circuit  court  of  that  county.  The  defendant 
is  a  town  mutual  Insurance  company,  or- 
ganized and  existing  under  the  laws  of  this 
state,  with  its  principal  office  in  the  city  of 
St  Louis.  Our  statute  (section  8092,  Rev. 
St  1899;  Ann.  St  1900,  p.  3843)  touching 
the  place  for  Institution  of  snits  against  and 
the  service  of  process  upon  town  mutual  in- 
surance companies  provides  that  suit  may  be 
brought  on  a  policy  issued  by  such  companies 
in  the  circuit  court  of  any  county  in  the 
state  where  the  cause  of  action  originated, 
or  in  the  county  where  the  company  issuing 
the  policy  has  its  principal  office.  The  suit 
was  therefore  properly  instituted  in  Bolling- 
«r  county,  where  the  cause  of  action  originat- 
ed, and  the  circuit  court  of  that  county  was 
possessed  of  Jurisdiction  over  the  subject- 
matter  thereof.  As  to  the  manner  of  acquir- 
ing jurisdiction  over  the  person  of  the  de- 
fendant in  those  cases  where  the  suit  is  In- 
stituted in  a  county  other  than  that  in 
which  the  company  maintains  its  principal 
office,  the  same  section  of  the  statute  pro- 
vides substantially  that,  whenever  a  suit  is 
80  Instituted  In  a  county  other  than  that  in 
which  the  company  maintains  its  principal 
office,  service  may  be  had  on  the  defendant 
by  the  acting  sheriff  of  the  county  in  which 
the  company  maintains  its  principal  office 
serving  on  the  president,  secretary,  or  other 
chief  officer  of  such  company  in  charge  of 
its  principal  office  a  certified  copy  of  the 
original  petition  and  summons  in  the  cause. 
And  If  such  company  shall  have  its  principal 
office  in  the  city  of  St  Louis,  then  the  acting 
sheriff  of  that  city  shall  serve  the  process 
mentioned.  The  service,  being  had  as  in- 
-dicated,  shall  be  deemed  service  on  the  com- 
pany proceeded  against.  The  process,  having 
been  issued  by  the  circuit  court  of  Bollinger 
county,  was  transmitted  to  the  acting  sheriff 
of  the  city  of  St  Louis  for  service.  The  re- 
turn of  the  sheriff  on  this  writ  shows  that. 
Instead  of  serving  the  same  and  a  certified 
copy  of  the  petition  upon  defendant's  of- 
ficer mentioned  In  charge  of  the  principal  of- 
fice of  the  company,  it  was  served  upon  or 
delivered  to  J.  W.  Daugherty,  secretary  of 
said  defendant  corporation,  in  the  defend- 
ant's usual  business  office  and  in  charge 
thereof,  in  the  city  of  St  Louis.  In  re- 
sponse to  the  service,  defendant  appeared  in 
the  circuit  court  and  filed  its  answer  to  the 
petition.  The  first  paragraph  of  the  answer, 
after  reciting  that  defendant  appeared  for 
that  purpose  solely,  contains  a  plea  in  abate- 
ment to  the  jurisdiction  of  the  court  over  the 
person  of  the  defendant,  because  service,  as 
shown  by  the  return,  was  insufficient  to  con- 


fer jurisdiction  over  the  person  of  fbe  de- 
fendant and  for  that  reason  prayed  that  fbe 
cause  should  be  abated.  In  the  same  answer, 
in  the  second  count  thereof,  the  defendant 
answered  to  the  merits  of  the  action  1^  its 
general  denial  of  all  the  allegations  contain- 
ed in  the  petition,  and,  further,  denied  spe- 
cifically that  it  had  executed  the  policy  of 
Insurance  sued  upon.  The  court  after  hear- 
ing the  matter  on  the  plea  in  abat^nent 
overruled  the  same,  whereupon  defendant's 
counsel,  after  saving  exceptions  to  the  mling 
of  the  court  with  the  statement  that  they 
appeared  for  that  puriMse  only,  withdrew 
from  further  participation  in  the  proceed- 
ings. 

It  is  dear  the  sheriff's  return  failed  to 
show  the  court  had  acquired  jurisdiction  of 
the  person  of  the  defendant  The  statute  re- 
quired service  to  be  had  "upon  the  president 
or  secretary  or  other  chief  officer  in  cliarge 
of  the  principal  office  of  such  company." 
Of  course,  service  upon  Secretary  Dangher- 
ty  was  sufficient,  had  the  same  been  had 
while  he  was  in  charge  of  defendant's  prin- 
cipal office.  But  the  return  recites  that  it 
was  had  upon  Daugherty,  the  defendant's 
secretary,  in  charge  of  defendant's  "usual" 
business  office.  The  usual  business  office  of 
the  defendant  in  St.  Louis  may  be  a  place 
other  than  its  principal  business  office.  The 
statute  requires  service,  if  on  the  secretary, 
to  be  had  ui)on  him  in  charge  of  the  "prin- 
cipal" office  of  the  company,  and  not  while  in 
charge  of  the  "usual"  business  office  thereof. 
The  identical  question  here  Involved  was  so 
ruled  In  Thomasson  v.  Mercantile  Town  Mut. 
Ins.  Ck).  (decided  at  the  present  term  of  the 
Supreme  Ck>urt)  116  S.  W.  1092;  also  by 
this  court  Thomasson  v.  Mer.  Town  Mut 
Ins.  Ck).,  114  Mo.  App.  109,  89  S.  W.  564, 
1135.  It  therefore  appears  from  the  face  of 
the  return  the  circuit  court  was  without 
jurisdiction  over  the  person  of  the  defend- 
ant. It  would  no  doubt  have  so  ruled  had 
the  sufficiency  of  the  return  been  challenged 
by  motion  to  quash  the  same.  However,  the 
defendant  did  not  see  fit  to  present  the  qaes- 
tlou  on  motion,  but  Instead,  sought  to  In- 
voice  it  by  a  plea  In  abatement  contained  in 
the  answer.  The  court  was  at  liberty  to  dis- 
regard this  matter  entirely,  when  sought  to 
be  raised  by  answer  in  the  form  of  a  plea 
In  abatement  for  the  reason  it  was  a  matter 
appearing  on  the  face  of  the  proceeding; 
that  is,  on  the  face  of  the  return  of  the  sher- 
iff. However  this  may  be,  It  appears  from 
the  face  of  the  record  the  court  was  with- 
out jurisdiction  over  the  person  of  defendant 
unless  jurisdiction  was  conferred  by  its  ap- 
pearance to  the  merits  of  the  cause.  The 
court  was  evidently  of  the  opinion  that  by 
failing  to  raise  the  question  of  jurisdiction 
over  the  person  by  motion  to  quash  the  re- 
turn, the  defendant  waived  the  same  by  an- 
swering to  the  merits  of  the  action,  for  up- 
on the  withdrawal  of  defendant  at  the  ruling 
on  the  plea  in  abatement  the  court  proceed- 
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ed  with  Uie  bearing  of  the  cause  and  gave 
Judgment  for  the  plaintiff.  This  action  of 
the  court  was  obviously  on  the  theory  that 
the  defendant  had  waived  the  matter  of  Ju- 
risdiction over  Its  person,  and  voluntarily 
entered  Its  appearance  to  the  merits  of  the 
action.  As  stated,  the  answer  contained  a 
general  denial  of  all  the  allegations  con- 
tained in  the  petition,  and,  further,  specifical- 
ly denied  the  execution  of  the  policy.  These 
were  matters  In  bar,  and  pertained  to  the 
merits  of  the  controversy.  As  a  general 
rule,  an  answer  to  the  merits  operates  a 
voluntary  api>earance.  The  defendant  ar- 
gues, however,  that  it  was  entirely  compe- 
tent for  it  to  unite  the  plea  to  the  Jurisdic- 
tion of  the  court  over  the  person  of  defend- 
ant In  the  same  answer  with  the  plea  to  the 
merits  in  bar,  provided  the  two  matters  be 
separately  stated  in  such  a  manner  as  to  be 
Intelligibly  distinguished.  SecUon  605,  Rev. 
St  1899  (Ann.  St.  1906,  p.  635).  And  it  is 
said  the  case  of  Little  v.  Harrington,  71  Mo. 
890,  declares  the  rule  that,  in  view  of  our 
statutory  provision,  a  Joinder  of  a  plea  in 
bar  in  the  same  answer  with  a  plea  in  abate- 
ment to  the  Jurisdiction  shall  not  be  regarded 
as  a  waiver  of  the  matters  pleaded  in  abate- 
ment, and  therefore  the  Jurisdiction  over 
the  person  was  not  waived  by  the  defend- 
ant's answer  to  the  merits.  We  believe  coun- 
sel have  misinterpreted  the  case  of  Little  v. 
Harrington,  supra,  and  have  not  accurately 
deduced  the  proposition  of  law  therefrom. 
Now,  in  that  case,  the  defect  Invoked  by  the 
special  plea  In  the  answer  did  not  appear  on 
the  face  of  the  return,  nor  did  It  appear  on 
the  face  of  the  petition.  It  was  therefore  In- 
competent to  raise  it  by  motion  or  demur- 
rer. In  other  words,  the  defect  complained 
of  in  the  special  defense  was  latent  In  the 
case,  so  far  as  the  face  of  the  record  was 
concerned,  and  could  only  be  made  to  ap- 
pear upon  the  coming  in  of  the  proof.  In 
such  circumstances,  of  course,  it  could  only 
be  raised  by  the  answer.  Our  Code  (section 
698,  Rev.  St  1899 ;  Ann.  St  1899,  p.  624)  ex- 
pressly provides  that  the  defendant  may  de- 
mur to  the  petition  when  it  appears  on  the 
face  thereof  that  the  court  was  without  Ju- 
risdiction of  the  person  of  the  defendant  or 
of  the  subject  of  the  action,  or  that  the  plain- 
tiff has  no  legal  capacity  to  sue,  or  that  there 
Is  a  defect  of  parties  plaintiff  or  defendant, 
etc.  And  we  believe  it  is  the  policy  of  our 
Code  that  when  defects  of  Jurisdiction,  as 
to  the  person  at  least  appear  on  the  face  of 
the  record,  they  should  be  challenged  by  pupp- 
et motion  in  those  cases  where  the  demur- 
rer Is  Inappropriate.  Little  v.  Harrington, 
supra,  was  a  suit  In  conversion.  Winkle 
was  a  Joint  owner  with  the  plaintiff  of  the 
goods  alleged  to  have  been  converted.  This 
fact  did  not  appear  on  the  face  of  the  peti- 
tion, and  Winkle  was  not  made  a  party  to 
the  snlt  In  this  state  of  the  case,  of  course 
the  Incapacity  of  the  plaintiff  to  prosecute 
the  action  in  his  own  name  was  not  one 


which  could  properly  be  raised  by  demur- 
rer or  motion.  It  could  only  be  brought  to 
the  attention  of  the  court  upon  the  coming 
in  of  the  proof.  In  those  circumstances, 
the  Supreme  Court  declared  that  it  was  not 
only  competent  for  the  defendant  to  raise 
the  question  of  plaintlfTs  Incapacity  to  main- 
tain the  suit  by  a  special  plea  in  the  answer, 
as  authorized  by  our  statute  (now  section 
605,  Rev.  St  1899;  Ann.  St  1906,  p.  055), 
and  to  Join  In  the  same  answer  a  plea  to  the 
merits  of  the  action,  but  that  the  Joinder  of 
the  plea  to  the  merits  did  not  operate  to 
waive  the  matter  of  plaintiff's  incapacity  to 
sue,  raised  by  the  special  plea  therein.  The 
proposition  of  law  to  be  deduced  from  that 
case  is  that  where  the  defect  relied  upon  In 
the  special  plea  is  one  latent  in  the  case,  and 
does  not  appear  on  the  face  of  the  proceed- 
ings so  as  to  be  available  by  demurrer  or 
motion.  It  Is  competent  to  raise  the  same  by 
special  plea  In  the  answer,  and  that  In  those 
circumstances,  a  plea  In  bar  In  the  same  an- 
swer does  not  operate  a  waiver  of  the  qnes- 
tlon  of  plaintiff's  right  to  proceed  with  the 
snlt  See  Little  v.  Harrington,  71  Mo.  390. 
The  principle  of  that  case  is  not  pertinent 
here,  for  the  reason  the  defect  of  Jurisdic- 
tion over  the  person  of  the  defendant  in  this 
case  appeared  on  the  face  of  the  return  and 
was  waived  by  answering  over  to  the  merits 
without  challenge  by  proper  motion  to  quash 
the  service.  The  principle  underlying  the 
waiver  Is  the  same  which  obtains  In  those 
cases  where  the  petition  defectively  states  a 
good  cause  of  action  which  Is  not  challenged 
by  demurrer,  and  the  defendant  answers 
over.  In  those  circumstances,  the  defendant 
Is  regarded  as  having  waived  Its  right  of  de- 
murrer as  to  the  sufficiency  of  the  allegations 
by  answering  thereto.  Hurst  v.  City  of  Ash 
Grove,  96  Mo.  168,  9  S.  W.  631;  Grove  v. 
Kansas  City,  75  Mo.  672 ;  Lycett  v.  Wolff,  45 
Mo.  App.  480.  In  such  drcumstances.  If  with 
all  Implications  and  Intendments  In  aid  there- 
of the  petition  can  be  reasonably  construed 
to  have  Implied  facts  for  the  omission  of 
which  a  demurrer  would  have  been  sustain- 
ed in  the  first  Instance,  It  will  suffice.  The 
principle  Is  elucidated  with  care  and  accuracy 
In  Munchow  v.  Munchow,  96  Mo.  App.  653, 
70  S.  W.  386.  To  more  accurately  state  the 
extent  to  which  the  principle  referred  to  Is 
applicable  to  this  case,  we  should  say,  by 
falling  to  demur  for  a  defect  patent  on  the 
face  of  the  petition,  the  defendant  waived 
Its  right  to  complain  thereof  by  answering 
over;  provided,  always,  however,  the  petl-" 
tion  is  sufficient  to  sustain  the  Judgment 
when  construed  by  allowing  reasonable  im- 
plications, under  the  rules  which  obtain  aft- 
er verdict  This  proviso,  of  course,  Is  not 
pertinent  in  this  case,  for  the  reason  the 
question  does  not  arise  on  the  petition.  In 
consonance  with  the  principle  touching  the 
pleadings,  the  doctrine  is  well  established  in 
this  state  to  the  effect  that  where  the  defect 
of  Jurisdiction  over  the  person  appears  on 
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the  face  of  the  return  and  1b  not  challenged 
by  motion  to  quash,  the  defendant,  by  an- 
swering to  the  merits,  will  be  regarded  as 
having  voluntarily  entered  Its  appearance 
and  waived  Its  right  to  complain  of  the  Ju- 
risdiction of  the  court  over  Its  person.  And 
this  is  true,  notwithstanding  the  fact  it  at- 
tempts to  abate  the  action  because  of  the 
defect  of  Jurisdiction  over  the  person  by  a 
special  plea  which  recites  the  apjpearance  for 
that  purpose  only.  See  Thomasson  v.  Mer- 
cantile Town  Mut.  Ins.  C!o.  (Mo.)  116  8.  W. 
1092;  Id.,  114  Mo.  App.  109,  89  S.  W.  564, 
1135 ;  Newcomb  v.  Railway,  182  Mo.  687,  81 
S.  W.  1069.  We  conclude,  therefore,  that 
hotwlthstanding  its  special  plea  to  the  Jn- 
rlsdlctlon  of  the  court  over  the  person  of  the 
defendant,  and  the  refusal  of  the  defendant 
to  further  participate  in  the  trial  after  the 
court  had  overruled  tbe  same,  the  defendant 
waived  the  Jurisdiction  of  the  court  over  its 
person  by  falling  to  move  to  quash  the  re- 
turn. And,  having  thus  waived  the  matter, 
it  voluntarily  appeared  by  filing  Its  answer 
to  the  merits. 

The  evidence  glyen  at  the  trial  is  not  be- 
fore us.  No  bill  of  exceptions  was  taken  In 
the  case.  The  defendant  has  presented  for 
review  on  appeal  tbe  record  proper  only.  The 
petition  avers  under  the  policy  the  amonnt  of 
the  loss  shall  be  due  and  payable  60  days  aft- 
er the  "ascertainment"  thereof.  ^It  is  no- 
where pointedly  averred  In  the  petition.  In 
that  particular  language  at  least,  that  "as- 
certainment" of  the  loss  was  ever  made.  In 
view  of  this  fact,  the  suflSdency  of  the  peti- 
tion to  support  the  Judgment  given  thereon  is 
challenged  after  verdict.  The  principal  criti- 
cism leveled  against  Its  sufficiency  in  respect 
of  stating  a  cause  of  action  is  that,  the  plain- 
tiff having  alleged  that  the  amount  of  the 
loss  was  due  him  by  the  provisions  of  the 
policy  60  days  after  Its  ascertainment,  it  de- 
volved upon  him  to  aver  as  well  that  the  loss 
had  In  fact  been  ascertained  more  than  60 
days  before  the  Institution  of  the  suit;  oth- 
erwise It  appears  the  suit  is  prematurely 
brought,  for  the  reason  the  amount  sued  for 
was  not  then  due.  Had  this  question  been 
raised  by  demurrer  to  the  petition.  It  might 
possibly  have  been  well  taken,  for  it  certain- 
ly devolved  upon  the  plaintltF  to  state  facts 
therein  from  which  It  appeared  an  ascertain- 
ment of  the  loss  had  been  had  60  days  prior 
to  the  institution  of  the  suit  on  the  policy. 
Carberry  v.  German  Ins.  Co.,  51  Wis.  605,  8 
U.  W.  406.  Be  this  as  it  may,  we  are  now 
-considering  the  sufficiency  of  the  petition  aft- 
er verdict,  and  if  It  appears  therein  by  rea 
sonable  Implication,  upon  a  fair  construction 
of  its  averments,  that  an  ascertainment  was 
in  fact  had  60  days  or  more  before  the  suit 
was  Instituted,  it  is  sufficient,  for  under  such 
circumstances  all  intendments  and  Implica- 
tions which  may  arise  from  a  fair  construc- 
tion of  the  petition  are  to  be  allowed  in  aid 
of  its  sufficiency  to  support  tbe  Judgment.  Our 
statute  of  JeofaU  (section  672,  Rev.  St  1899 ; 


Ann.  St  1906,  p.  686)  provides,  among  other 
things,  that  no  Judgment  shall  be  reversed  fof 
the  omission  of  any  averment  on  account  of 
which  omission  a  demurrer  could  have  been 
maintained,  or  for  omitting  any  allegation  or 
averment  without  proving  which  the  triers 
of  the  issue  ought  not  to  have  given  such  ver- 
dict. It  Is  presumed  the  matter  of  ascertain- 
ment 60  days  before  suit  was  proved,  as  it 
was  incumbent  on  the  plaintlfT  to  do  so.  In 
the  circumstances  stated,  the  doctrine  obtains 
that  the  defect  In  averment  of  the  petition  is 
cured  by  the  verdict  in  favor  of  the  party 
pleading,  on  the  theory  and  presumption  that 
he  has  proved  on  the  trial  the  facts  so  insuffi- 
ciently averred.  Hurst  v.  City  of  Ash  Grove, 
96  Mo.  168,  9  S.  W.  631;  Grove  v.  Kansas 
aty,  75  Mo.  672;  Lycett  v.  Wolff,  43  Mo. 
App.  489 ;  Munchow  ▼.  Slunchow,  96  Mo.  App. 
553,  70  S.  W.  386. 

Tbe  policy  Itself  is  not  before  us.  As  stat- 
ed, the  evidence  was  not  preserved  In  a  bill 
of  exceptions.  None  of  the  provisions  of  the 
policy  touching  tbe  matter  of  ascertainment, 
or  any  other  matter,  so  far  as  that  Is  con- 
cerned, are  Incorporated  in  hsec  verba  In  the 
petition  or  annexed  thereto.  So  It  Is  we  are 
unable  to  determine  therefrom  what  partic- 
ular significance  the  "ascertainment"  refer- 
red to  has  in  the  context  employed  In  the  pol- 
icy. To  deal,  then,  with  the  word  "ascertain- 
ment" as  It  appears  In  the  petition  only:  Tbe 
averment  Is  that  the  loss  was  payable  60 
days  after  ascertainment.  "To  ascertain  a 
matter  Is  to  make  a  thing  certain  to  the 
mind;  to  free  from  obscurity,  doubt  or 
change;  to  make  sure  of;  to  fix;  to  deter- 
mine." (Webster's  Diet.)  When,  as  here,  the 
matter  is  not  Illuminated  by  the  context  of 
the  policy  touching  the  matter  of  ascertain- 
ment, we  understand  the  word  as  thus  em- 
ployed in  the  petition  to  signify  that  the  loss 
was  payable  60  days  after  Its  character, 
amount,  and  extent  had  been  ascertained  by 
the  plaintiff;  that  is,  after  plaintiff  had  de- 
termined the  character,  amount,  and  extent 
of  the  loss.  Upon  bis  determination  of  the 
character,  amount,  and  extent  of  the  loss, 
plaintiff  had  ascertained  the  same  within  the 
meaning  of  the  policy,  so  far  as  we  can  see 
from  the  petition.  Now  It  Is  subsequently 
averred  In  the  petition  that  on  the  20th  day 
of  May  plaintiff  gave  defendant  full  notice 
and  proof  of  the  fire  and  loss  aforesaid,  and 
demanded  its  payment,  etc.  Proof  is  said  to 
be  "that  degree  of  evidence  which  convinces 
the  mind  of  any  truth  or  fact,  and  produces 
belief;  condusive  evidence;  demonstration." 
Therefore,  if  plaintiff  made  proof  of  loss  on 
May  20th,  as  averred,  this  essentially  Involv- 
ed the  ascertainment  thereof,  for  to  demon- 
strate It,  or  render  it  certain,  essentially  de- 
termined Its  character,  amount,  and  extent. 
While  what  the  proof  of  loss  must  contain  In 
Insurance  cases  depends  upon  tbe  require- 
ments of  the  policy.  It  Is  a  matter  generally 
conceded  In  insurance  law  that  proof  of  loss 
Involves  a  showing  of  the  character,  amount. 
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and  extent  of  the  same.  Ostrander  on  Fire 
Insorance  (2d  Ed.)  f  226.  A  fair  constmc- 
tlon  of  the  allegation  that  the  plaintiff  gave 
defendant  proof  of  loss  on  May  20th,  allowing 
the  worda  employed  their  nsual  Import,  es- 
aentlally  InyolTea  the  Idea  that  the  character, 
amount,  and  extent  of  the  loss  had  been  de- 
termined or  ascertained  and  was  commnnl- 
cated  that  day  to  the  defendant.  It  appear- 
ing the  suit  was  Instituted  more  than  60  days 
after  that  date.  It  follows  the  amount  was 
doe  at  the  time  of  the  institution  of  the 
suit 

The  petition  avers  that  the  flre  which  de- 
stroyed the  property  occnrred  on  the  2Sth 
day  of  April.  It  is  also  averred  therein  that 
on  the  20th  day  of  May  thereafter  plaintiff 
gave  dne  notice  thereof  to  the  defendant.  On 
these  facta,  it  is  insisted  that  it  affirmatively 
appears  on  the  face  of  the  petition  the  plain- 
tiff failed  to  give  defendant  notice  of  the 
loss  within  a  reasonable  time  and  therefore 
ought  not  to  be  permitted  to  recover.  An- 
thoritiea  are  dted  to  the  proposition  that, 
where  it  appears  conclusively  that  a  matter 
which  should  be  done  within  a  reas(»iable 
time  had  been  neglected  until  an  unreason- 
able time  had  elapsed,  the  court  may  declare 
as  a  matter  of  law  that  the  act  was  not  per- 
formed within  a  reasonable  time.  Wiggins 
y.  Burkham.  10  WalL  129,  133,  19  L;  Ed. 
884.  Nothing  whatever  appears  In  the  peti- 
tion indicating  within  what  time  notice  of 
the  loss  should  be  transmitted  to  the  defend- 
ant, and,  under  those  circumstances,  we  cer- 
tainly could  not  declare  as  a  matter  of  law 
that  the  time  elapsing  between  April  28th 
and  May  20tb  was  unreasonable,  especially  in 
view  of  the  public  policy  of  this  state,  as  in- 
dicated by  our  statute  (section  7979,  Rev.  St 
1899;  Ann.  St  1906,  p.  3703),  applying  to  flre 
insurance  companies  other  than  town  mutual, 
to  the  effect  that  such  notices  may  be  given 
within  90  dajrs  after  the  loss.  It  is  very  true 
that  particular  section  does  not  apply  to  the 
policy  in  suit  here,  issued  by  a  town  mutual 
Insurance  company,  for  the  reason  our  Lieg- 
islature,  in  1001  (see  Laws  Mo.  1901,'  p.  190 ; 
section  8084,  Ann.  St  1906,  p.  3840),  exempted 
town  mutual  insurance  companies  from  its 
provisions.  Nevertheless  its  provision  to  the 
effect  that  notice  of  the  loss  may  be  given 
flre  insurance  companies  other  than  town  mu- 
tuals  within  90  days  after  the  loss  la  such  a 
forceful  exemplification  of  our  public  policy 
on  the  question  as  to  constitute  a  sufficient 
reason  for  our  declining  to  declare  as  a  mat- 
ter of  law  that  a  lapse  of  less  than  30  days 
is  an  unreasonable  time,  even  in  cases  of 
town  mutual  insurance  companies,  which  are 
exempted  therefrom.  Learned  counsel  rely, 
however,  upon  the  provisions  of  section  7977, 
Rev.  St  1899  (Ann.  St  1006,  p.  3792),  as  though 
it  affixes  the  duty  as  a  matter  of  law  upon  the 
insured  in  every  cause  to  give  notice  within 
a  reasonable  time.  We  believe  there  may  be 
no  doubt  of  the  general  proposition,  aside 
from  any  statute  on  the  subject,  that  it  is  the 


duty  of  the  insured  to  give  notice  of  the  loss 
within  a  reasonable  time  thereafter,  especial- 
ly if  the  policy  so  requires.  The  requirements 
of  the  policy  on  this  question  are  not  before 
us,  however,  nor  does  the  petition  allege  that 
notice  was  given  within  a  reasonable  time. 
The  statute  last  mentioned  (section  7977)  Is 
relied  upon  exclusively.  The  purport  of  that 
section  and  the  succeeding  section,  7978  (page 
3793),  is  to  the  effect  that  if  the  Insured  shall 
give  notice  of  the  loss  to  the  company  within 
a  reasonable  time  thereafter,  then  it  becomes 
the  duty  of  the  company  to  furnish  the  In- 
sured blank  forms  for  rendering  proof  of  loss, 
and  that  if  the  company  falls  to  discharge 
this  duty,  it  win  be  considered  to  have  waiv- 
ed the  requirements  of  the  policy  pertaining 
to  proof  of  loss.  The  provlalons  of  the  sec- 
tion referred  to  as  to  reasonable  time  would, 
no  doubt  be  pertinent  here,  were  the  question 
in  decision  one  pertaining  to  a  waiver  of  the 
proof  at  loss,  operated  by  the  statute  for  the 
default  of  the  company  in  supplying  the  same 
to  the  insured  after  having  received  notice  of 
the  flre.  No  such  question  is  before  us,  how- 
ever, and  we  have  found  ourselves  wholly  un- 
able to  perceive  the  relevancy  of  the  statute 
referred  to  at  all,  in  so  far  as  the  matter  in 
judgment  is  concerned.  Although  it  appears 
from  the  petition  that  it  was  the  duty  of  the 
plaintiff  to  give  notice  of  the  loss,  and  this  no 
doubt  under  the  rule  of  the  common  .law, 
within  a  reasonable  time,  we  decline  to  affirm, 
as  a  matter  of  law,  that  the  notice  alleged 
to  have  been  given  on  the  20th  day  of  May 
concerning  the  loss  which  occurred  April  28th 
was  not  within  a  reasonable  time.  Indeed, 
this  very  matter  of  notice  may  have  been 
waived  by  the  defendant  and  the  fact  that  it 
was  waived  may  have  been  proved  on  the 
trial.  It  is  true  such  waiver  was  not  pointed- 
ly pleaded.  However,  the  petition  contains 
the  usual  allegation  that  plaintiff  had  per- 
formed all  of  the  conditions  of  the  policy  on 
his  part  and  it  is  well  settled  in  this  state 
that,  under  this  general  allegation  of  per- 
formance In  an  action  on  an  insurance  policy, 
the  plaintiff  may  prove  any  and  all  forms 
of  waiver.  It  is  said  the  proof  of  waiver 
establishes  performance,  within  the  meaning 
of  the  allegation.  Of  course,  the  rule  does 
not  otherwise  obtain,  but  It  does  obtain  in 
insurance  cases  beyond  question.  Andrus  v. 
Ins.  Co.,  168  Mo.  151,  67  8.  W.  682;  McCul- 
lough  V.  Ins.  Ca,  113  Mo.  607,  21  S.  W.  207 ; 
Murphy  v.  Ins.  Co.,  70  Mo.  App.  78;  Winn 
V.  Ins.  Co.,  83  Mo.  App.  123.  It  being  compe- 
teqt  to  show  under  this  allegation  of  perform- 
ance that  defendant  waived  the  notice,  it 
may  be  presumed,  in  order  to  sustain  the 
Judgment,  that  It  was  proved  the  notice  was 
waived,  and  the  averment  of  notice  on  May 
20th  could  be  treated  as  surplusage.  This  Is 
allowable  after  verdict 

The  Judgment  should  be  affirmed.    It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  GOODE,  J.,  concur. 
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SEGER  T.  ABINGTON  et  al. 

(Sapreme  Court  of   Missouri,   Division   No.  2. 

March  30,  1909.) 

Appeal  a2«d  Ebrob  (§  1033*)— Habmless  Eb- 
BOR— Ebbob  Against  Ke8ponde)«t. 

Error  in  an  ejectment  verdict,  awarding  the 
land  to  plaintiff,  but  finding  that  the  improve- 
ments equaled  the  rents  and  profits,  the  matter 
of  improvements  not  being  involved  in  the  is- 
snes,  was  error  against  plaintiff,  of  which  de- 
fendants cannot  complain. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Brror^  Cent.  Dig.  U  4059,  4000;    Dec.  Dig.  § 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sheppard,  Judge. 

Action  by  Alice  E.  Seger  against  George 
O.  Ablngton  and  others.  From  the  Judg- 
ment,  defendants  appeal.     AfDrnied. 

Ablngton  &  Phillips,  for  appellants.  Da- 
Tld  W.  Hill,  for  respondent 

6ANTT,  P.  J.  This  Is  an  appeal  from  the 
Butler  county  circuit  court  in  an  ejectment 
suit  for  an  nndlTlded  two-ninths  of  lot  1  of 
the  N.  B.  ^K  of  thf  S.  E.  y^  of  section  33, 
township  22,  range  5,  in  Butler  county,  and 
for  $100  damages  for  the  withholding,  and 
$2  monthly  rents  and  profits  from  the  rendi- 
tion of  the  Judgment.  The  answer  admitted 
possession,  and  denied  all  other  allegations 
of  the  petition.  The  cause  was  tried  to  a 
Jury,  and  resulted  In  a  verdict  for  plaintiff 
for  possession  and  $1  damages,  and  Judg- 
ment accordingly.  The  verdict  was  in  these 
words:  "We,  the  Jury,  find  the  Issues  In 
this  case  for  plaintiff,  that  she  Is  entitled 
to  an  undivided  two-ninths  of  the  land  de- 
scribed in  the  petition,  and  assess  her  dam- 
ages at  $1,  and  that  the  value  of  the  month- 
ly rents  and  profits  is  nothing.  Improve- 
ments equal  rents  and  profits.  William  Fer- 
guson, Foreman." 

The  only  error  assigned  for  reversal  of 
the  Judgment  Is  that  portion  of  the  verdict 
which  finds  "Improvements  equal  rents  and 
profits."  It  is  agreed  that  the  matter  of 
improvements,  If  any,  was  not  Involved  ei- 
ther In  the  pleadings,  evidence,  instructions 
of  the  court,  or  argument  of  counsel.  The 
evidence  tended  to  establish  that  there  are 
about  IS  acres  of  the  land  In  cultivation, 
and  Its  rental  value  was  from  $2  to  $3.50 
per  acre  per  year.  It  Is  obvious  that,  in  fall- 
ing to  fix  the  value  of  the  monthly  rents 
and  profits  to  which  plaintiff  was  entitled, 
the  Jury  committed  error  against  the  plain- 
tiff; and  the  court.  In  accepting  the  verdict 
in  that  form,  confirmed  the  error  against 
plaintiff.  It  is  not  contended  that  any  harm 
has  occurred  to  defendants  in  this  case  from 
this  informal  finding;  but  defendants  an- 
ticipate that  it  may  be  pleaded  as  res  judi- 
cata In  a  subsequent  suit  by  them  for  the 
value  of  their  Improvements  on  said  land. 
To  reverse  this  Judgment  and  tax  the  costs 


of  this  appeal  against  the  plaintiff  for  this 
Informality  in  the  verdict,  for  which  she  Is 
Id  no  manner  whatever  responsible,  would 
be  a  travesty  upon  Justice  and  our  adminis- 
tration of  law,  and  Involve  these  parties  In 
another  trial,  which  would  cost  them  more 
than  the  amount  involved.  The  only  error 
in  the  record  is  one  against  the  plaintiff, 
and  of  that  the  defendants  cannot  complain. 
There  is  no  merit  in  this  appeal,  and  the 
judgment  is  afBrmed. 

BURGESS  and  FOX,  JJ.,  concur. 


8WEARINGIN  v.  SWEARINGIN  et  al. 
(Supreme  Conrt  of  Missouri,  Division  No.  2. 

March  30,  1909.) 
Bjectmiwt  (1 05*)— Outstanding  Tm*— Bvi- 

DENCB. 

Defendant  in  ejectment  does  not  establish 
an  outstanding  title  by  mere  hearsay  evidence 
that  a  deed  of  trust  was  unsatisfied;  no  such 
deed  being  offered  in  evidence,  it  not  being 
shown  when,  if  ever,  it  was  executed,  what 
amount  it  secured,  or  when  the  debt  was  due, 
and  witness  not  pretending  to  know  Aether 
any  part  of  the  debt  remained  unpaid. 

[EM.  Note. — For  other  cases,  see  Ejectment^ 
Cent  Dig.  i  280;  Dec.  Dig.  |  95.*] 

Appeal  frmn  Circuit  Court  Douglas  Coun- 
ty ;  John  T.  Moore,  Judge. 

Action  by  William  R.  Swearingin  against 
William  A.  Swearingin  and  others.  From  an 
adverse  Judgment  plaintiff  appeals.  Re- 
versed. 

Burkhead  &  Clarke,  for  appellant  3.  L. 
McPherson  and  D.  M.  Coleman,  for  respond- 
ent& 

GANTT,  P.  J.  This  Is  an  action  of  eject- 
ment in  statutory  form,  in  the  circuit  court 
of  Douglas  county,  to  recover  the  possession 
of  the  W.  %  of  the  N.  E.  %  and  the  N.  W. 
14  of  the  S.  E.  %  of  section  23,  township  27, 
range  18,  in  Douglas  county.  Mo.  The  de- 
fendant Samuel  Bookout  In  his  answer  ad- 
mitted bis  possession  of  all  the  lands  in  the 
petition  described  as  the  tenant  of  McDonald 
Swearingin,  and  further  said  not  Defend- 
ant W.  A.  Swearingin  in  his  answer  dis- 
claimed ownership  or  possession  of  any  of 
said  lands.  The  cause  was  tried  to  the  court 
without  a  Jury,  and  judgment  was  rendered 
for  plalnUff  for  the  N.  W.  %  of  the  S.  B.  % 
of  section  23,  township  27,  range  18,  except 
the  N.  E.  ^,  of  the  said  N.  W.  ^  of  the  S. 
E.  ^,  of  said  section,  and  judgment  for  the 
defendants  as  to  the  W.  ^  of  the  N.  E.  %  of 
said  section  23.  From  the  judgment  in  favor 
of  defendants,  the  plaintiff,  after  unsuccess- 
ful motions  for  a  new  trial  and  in  arrest 
appealed  to  this  court 

Part  of  the  80  acres  in  controversy  was 
originally  purchased  directly  from  the  Unit- 
ed States,  and  the  other  portion   was  se- 


•For  other  cues  le*  same  topic  and  sactlon  NUMBER  In  D«e.  A  Am.  Digs.  1907  to  data,  *  Roportar  Indazos 


Digitized  by 


Google 


Ma) 


PHELPS  V.  CONQUEROR  ZINC  &  LEAD  CO. 


705 


lected  and  pToved  up  as  a  homestead  prior  to 
1874.  By  mesne  conveyances  the  title  vested 
to  W.  A.  Swearingln.  On  November  29,  1889, 
3.  A.  G.  Reynolds  conveyed  the  W.  %  N.  B. 
^,  section  23,  township  27,  range  18,  to  Wil- 
liam A.  Swearlngln  in  satisfaction  of  deeds 
of  trust  held  by  him  thereon.  The  verbal 
testimony  established  that  William  A.  Swear- 
lngln had  been  in  possession,  exercising  own- 
ership over  said  lands,  for  more  than  20 
years;  that  Samuel  Bookont  was  the  son- 
in-law  and  tenant  of  William  A.  Swearlngln, 
and  was  in  possession  of  this  tract  at  the 
commencement  of  this  action.  William  A. 
Swearlngln's  title  passed  by  foreclosure  of 
deed  of  trust  executed  by  him  to  Andrew 
Swearlngln,  and  by  deed  of  Andrew  to  Wil- 
liam R.  Swearlngln  In  July,  1905.  It  would 
seem  that  on  the  trial  the  defendant  Bookont 
attempted  to  establish  an  outstandlpg  title 
In  McDonald  Swearlngln,  a  son  of  William 
A.  Swearlngln.  To  establish  this  outstanding 
title  the  defendant  Bookout  offered  M.  C. 
Reynolds  as  a  witness,  who  testified  that 
"be  was  a  son  of  J.  A.  G.  Reynolds ;  that  bis 
father  held  four  trust  deeds  against  this 
land,  together  with  a  lot  of  other  lands,  and 
In  a  settlement  of  the  consideration  of  said 
trust  deeds,  as  he  understood  it,  W.  A. 
Swearlngln  still  owed  his  father  about  $100, 
and  his  father  refused  to  release  one  of  the 
trust  deeds  until  the  $100  was  settled,  and 
W.  A.  Swearlngln  has  never  settled  the  $100 
to  his  knowledge.  He  and  the  other  heirs 
some  time  ago  made  a  quitclaim  deed  to  the 
land  In  question  to  McDonald  Swearlngln, 
for  which  he  was  to  pay  $100."  On  cross-ex- 
amination this  witness  stated  that  neither 
J.  A.  G.  Reynolds,  nor  his  heirs,  nor  any 
one  of  them,  ever  had  possession  of  this 
land,  and  had  never  paid  any  taxes  on  it.  It 
Is  obvious  that,  if  plaintiff  was  entitled  to  re- 
cover any  of  this  land,  he  was  entitled  to  re- 
cover all  of  it  The  defendant  Bookout  does 
not  deny  plaintiffB  right  to  possession.  He 
merely  says  he  Is  in  possession  as  the  tenant 
of  McDonald  Swearlngln. 

While  plaintiff,  of  course,  must  recover 
upon  the  strength  of  his  own  title,  and  not 
the  weakness  of  defendant's  title,  when  he 
established  by  one  and  the  same  evidence 
his  title  to  a  part  of  the  land,  It  Is  incon- 
ceivable that  the  court  should  adjudge  him 
title  to  a  part  and  deny  him  title  to  the  re- 
mainder. The  attempt  to  establish  an  out- 
standing title  in  McDonald  Swearlngln  was 
utterly  groundless.  It  was  based  upon  pure 
hearsay  that  a  deed  of  trust  executed  by 
■W.  A,  Swearingln  In  favor  of  J.  A.  G.  Rey- 
nolds was  unsatisfied.  No  such  deed  of  trust 
was  offered  In  evidence.  It  was  not  shown 
when.  If  ever.  It  was  executed,  nor  what 
amount  it  secured,  nor  when  the  debt  was 
due.  The  witness  did  not  pretend  to  know 
whether  any  part  of  the  debts  once  owed  by 
William  A.  Swearlngln  to  J.  A.  G.  Reynolds 


remained  unpaid.  J.  A.  G.  Reynolds  was 
never  in  possession  of  the  land,  nor  were 
his  heirs.  Obviously,  as  far  as  the  record 
shows,  J.  A.  G.  Reynolds  had  no  title  which 
he  or  his  heirs  could  convey  to  McDonald 
Swearlngln.  In  the  face  of  the  quitclaim, 
acknowledging  full  satisfaction  of  the  only 
deeds  of  trust  which  were  shown  to  have 
existed,  this  very  filmsy  hearsay  testimony 
amounted  to  no  substantial  evidence  of  an 
outstanding  title  in  McDonald  Swearlngln. 
But,  as  already  said.  If  it  was  good  enough 
to  defeat  plaintiff's  recovery  of  a  part  of  the 
land,  it  was  good  as  to  all. 

The  Judgment  was  Inconsistent  and  illogi- 
cal, and  in  the  face  of  the  title  as  shown  by 
the  various  deeds  in  evidence;  and  it  is  ac- 
cordingly reversed  as  to  that  part  which 
gave  Judgment  for  defendant 

BURGESS  and  FOX,  JJ.,  concur. 


PHELPS  V.   CONQUEROR   ZINC  &  LEAD 
CO. 

(Supreme   Court  of  Missouri,   Division  No.  1. 

Feb.  25,- 1909.     Rehearing  Denied 

March  31,  1909.) 

1.  Tbial  (§  192*)  —  Instbuctions  —  Assump- 
tion OF  Facts. 

It  is  not  error  for  an  instruction  to  as- 
sume existence  of  a  fact  which  all  the  evidence 
in  the  case  shows  did  exist. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  432-434;    Dec.  Dig.  f  192.*] 

2.  Appeal    and    Ebbob    ({    928*)— Recobd— 
Evidence. 

One  asserting  error  in  an  instruction,  in 
that  there  was  no  evidence  on  which  to  base 
it,  must  bring  up  by  the  record  all  the  evi- 
dence introduced,  the  presumption  being  in  fa- 
vor of  the  correctness  of  the  acts  of  the  trial 
court,  one  of  general  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3751 ;    Dec.  Dig.  {  92a*] 

3.  Appeal  and  Ebbob  ({  1002*)— Review- 
Findings  OF  Pacts. 

The  finding  of  the  jury  on  confiicting  evi- 
dence as  to  the  facts  bearing  on  the  questloa 
of  negligence  is  binding  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3935 ;    Dec  Dig.  f  1002.*] 

4.  Masteb  and  Sebvant  ($  270*)— Injtjbies 
TO  Sebvant— Evidence. 

As  tending  to  show  that  a  defect  in  a  shaft 
was  a  flaw  therein,  and  not  a  key  seat  cut  for 
the  purpose  of  keying  the  shaft  to  the  hub, 
plaintifC  could  introduce  evidence  that  the 
wheels  on  shafts  of  the  size  of  the  one  in  ques- 
tion were  not  secured  by  that  means,  but  were 
invariably  fastened  by  means  of  set  screws. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  270.*] 

5.  Appeal  and  Ebbob  ({  1050*)— Habmless 
Ebbob. 

Where  the  petition  for  injury  from  the 
breaking  of  a  shaft  alleged  that  the  defect 
causing  the  break  was  a  flaw  or  a  hole  cut 
therein  for  keying  the  wheel  to  it,  and  that  It 
so  weakened  the  shaft  as  to  render  it  unsafe 
for  persons  employed  to  work  under  it,  so  that 
the  important  question  was  whether  the  defect 
which  all  the  evidence  showed  did  exist,  ren- 
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dered  it  unsafe  and  dangerons,  any  error  in  ad- 
mitting evidence  to  show  ttiat  it  waa  a  flaw, 
rather  tlian  a  cut,  was  liarmiess. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  1050.*] 

6.  Damages  (J  216*)  —  Iwstbuctiohs  —  Ele- 
ments TO  BE  CONSIDEBED. 

Au  instruction  which,  after  calling  atten- 
tion to  the  various  elements  to  be  considered 
in  fixing  the  damages  for  a  personal  injury, 
concludes,  "together  with  all  the  facts  and  cir- 
cumstances in  the  case,  and  assess  the  damages 
at  such  sum  as  from  the  evidence  you  may  deem 
proper,  "while  technically  open  to  the  criticism 
of  giving  the  jury,  by  the  concluding  clause, 
a  roving  commission  to  allow  damages  for  other 
elements,  must  have  been  considered  to  refer  to 
like  elements,  and  so  could  not  have  been  prej- 
udicial. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  548-555 ;   Dec  Dig.  i  216.*] 

7.  Damages   (S   132*)— Pebsonax  Injtibies. 

A  verdict  of  $7,500  was  not  excessive  where 
plaintiff's  skull  was  badly  fractured,  several 
pieces  of  it  and  a  portion  of  the  brain  had  to 
be  removed,  the  bead  was  disfigured,  and  his 
injuries  were  permanent. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  Si  178,  372-385 ;   Dec  Dig.  t  132.*] 

Appeal  from  Circuit  Court,  Jasper  (lounty ; 
Howard  Gray,  Judge. 

Action  by  Mack  S.  Phelps  against  the  Con- 
queror Zinc  8c  Lead  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  plaintiff  instituted  this  suit  in  the  cir- 
cuit court  of  Jasper  county  to  recover  the 
sum  of  $20,000  damages  for  personal  injuries 
sustained  by  him  through  the  alleged  negli- 
gence of  defendant  In  furnishing  him  with  de- 
fective and  dangerous  pieces  with  which  to 
work.  A  trial  was  had  before  the  court  and 
a  jury,  which  resulted  In  a  verdict  and  judg- 
ment for  plaintiff  for  the  sum  of  $7,500. 
From  that  judgment  the  defendant  duly  ap- 
I>ealed  to  this  court. 

The  material  portions  of  the  petition  are  as 
follows :  "That  the  rock  and  earth  from  said 
mine  was  raised  In  tubs  and  lowered  back 
Into  the  mine,  through  said  shaft,  by  means 
of  a  cable  drawn  over  an  Iron  pulley  by  a 
hoisting  apparatus  which  was  propelled  by 
steam  power  applied  and  controlled  by  levers 
and  brakes,  manipulated  by  hand.  That  it 
was  the  duty  of  the  plaintiff,  as  holstermau, 
to  manipulate  said  levers  and  brakes,  thus 
hoisting  and  lowering  said  tubs.  That  the 
iron  pulley,  before  mentioned,  was  fixed  in 
a  derrick  directly  over  the  center  of  said 
shaft,  and  overhead  the  plaintiff  when  at  his 
post  as  holsterman,  and  revolved  with  an 
iron  or  steel  axle  or  shaft  to  which  it  was 
fastened.  But  plaintiff  states  that  the  de- 
fendant negligently  furnished  him  with  an 
unsafe  appliance  with  which  to  do  hoisting, 
In  this :  that  the  iron  or  steel  axle  or  shaft  to 
which  said  pulley  was  fastened,  and  with 
which  It  revolved  overhead  the  plaintiff,  was 
dangerous  and  unsafe  for  said  work,  in  this : 
that  said  axle  or  shaft  was  weak  and  defec- 
tive, and,  among  other  defects,  contained  a 


hole  or  flaw  which  rendered  it  liable  to  break 
and  fall  from  its  place,  thus  endangering  the 
life  of  the  plaintiff.  And  said  hole,  if  It  was 
a  bole  and  not  a  flaw,  was  so  cut  and  placed 
In  shaft  or  axle  as  to  render  said  axle  or 
shaft,  on  account  of  its  small  size  compared 
with  the  size  of  said  hole,  weak  and  defective, 
and  not  reasonably  safe  for  the  purpose  for 
which  It  was  used.  That  defendant,  its 
agents  and  officers,  knew  of  said  hole  or  flaw 
In  said  axle  or  shaft,  and  of  its  weak  and  de- 
fective condition  on  account  thereof,  or  by 
the  exercise  of  reasonable  care  might  have 
known  the  same.  In  time  to  have  same  re- 
placed before  the  happening  of  the  accident 
hereinafter  mentioned.  That  on  the  24th  day 
of  September,  1004,  the  plaintiff,  while  in  the 
performance  of  his  duty  as  holsterman  for 
defendant,  and  while  in  the  exercise  of  ordi- 
nary care,  was  lowering  a  tub  by  means  of 
the  hoisting  apparatus  aforesaid,  when  the 
said  iron  or  steel  axle  or  shaft,  by  reason  of 
Its  defective  condition  and  of  the  bole  or  flaw 
In  the  same,  broke  and  fell  with  the  pulley, 
striking  the  plaintiff  on  the  head,  breaking 
and  crushing  his  skull  so  that  much  brain 
matter  escaped  from  plaintiff's  head,  by  rea- 
son of  which  the  plaintiff  has  suffered  much 
bodily  pain  and  mental  anguish,  and  has  been 
confined  for  seven  weeks  to  his  room,  and 
has  since  said  injury  been  unable  to  perform 
any  labor;  and  that  his  head,  by  reason  of 
said  injury,  has  been  permanently  injured,  so 
that  be  suffers  pain  in  his  head,  and  his  eye- 
sight Is  impaired,  and  his  head  scarred  and 
disfigured,  by  reason  of  which  he  has  been 
damaged  in  the  sum  of  $19,500,  and  that  on 
account  of  said  injuries  the  plaintiff  has  been 
compelled  to  become  liable  to  pay,  and  has 
paid,  to  physicians  and  surgeons  for  profes- 
sional attention  to  him,  and  for  nursing  and 
drugs  and  medicines,  the  sum  of  $500." 

The  answer  is  a  general  denial  and  a  plea 
of  contributory  negligence.  The  reply  denies 
the  charge  of  contributory  negligence. 

The  evidence  in  this  case  is  voluminous, 
covering  150  printed  pages,  and  no  useful 
purpose  would  be  served  by  attempting  to  set 
out  even  the  substance  of  it;  but  when  nec- 
essary for  a  proper  understanding  of  the  le- 
gal propositions  presented,  we  will  state  so 
much  thereof  as  bears  upon  those  questions. 

The  plaintiff  introduced  testimony  tending 
to  prove  all  of  the  allegations  of  the  petition, 
while  that  of  defendant  tended  to  show  that 
the  shaft  or  axle  complained  of  was  reason- 
ably safe  for  the  purposes  for  which  It  was 
being  used ;  tliat  the  defect  therein  complain- 
ed of  was  latent  and  unknown  to  it ;  and  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

The  court  gave  instructions  for  each  party, 
submitting  their  respective  theories  of  the 
case  to  the  Jury. 

The  defendant  objected  and  saved  Its  «x- 
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ceptlons  to  tbe  action  of  the  court  in  giving 
for  plalntlfC  Instructions  numbered  2  and  4, 
wblcb  read  as  follows : 

"(2)  Even  tbougb  the  Jury  may  believe 
from  tbe  evidence  tbat  tbe  bole  In  question 
In  the  shaft  of  the  sheave  wheel  was  made 
or  cut  for  a  key  seat,  yet  If  tbe  Jury  further 
believe  tbat  said  hole  was  cut  too  large  and 
too  deep  compared  with  tbe  size  of  said  shaft, 
and  that  said  shaft  or  axle  was  thereby  ren- 
dered weak  and  defective  and  insuflSclent, 
and  not  reasonably  safe  for  tbe  purpose  for 
which  it  was  used;  and  if  the  jury  further 
believe  that  defendant,  Its  agents  and  serv- 
ants, knew,  or  by  the  exercise  of  reasonable 
care  might  have  known,  of  said  hole  in  said 
axle  or  shaft,  and  of  tbe  weak  and  defective 
condition  of  said  shaft  on  account  of  the  same 
•  (if  you  believe  said  bole  rendered  said  shaft 
weak  and  defective),  or  by  the  exercise  of 
reasonable  care  might  have  known  the  same 
in  time  to  have  prevented  the  injury  to  plain- 
tiff ;  and  if  tbe  Jury  further  believe  from  the 
evidence  that  by  reason  of  tbe  weak  and  de- 
fective condition  of  said  shaft  on  account  of 
said  hole  so  made  and  cut  (If  you  believe  tbe 
same  was  made  and  cut  in  said  axle)  tbat 
said  axle  broke  and  said  sheave  wheel  fell 
from  its  place  and  strack  and  injured  plain- 
tiff— your  verdict  should  be  for  the  plaintiff." 

"(4)  The  court  instructs  tbe  Jury  that  If 
you  find  for  the  plaintiff  you  will,  in  assess- 
ing his  damages,  take  Into  consideration  his 
age;  his  condition  in  life;  the  injury  sus- 
tained by  him,  If  any ;  tbe  physical  pain  and 
mental  anguish  suffered  and  endured  by  him 
on  account  of  said  Injury,  if  any ;  bis  loss  of 
time,  if  any;  such  damages,  if  any,  as  you 
may  believe  from  tbe  evidence  he  may  sus- 
tain in  the  future  as  the  direct  effect  of  such 
injury;  together  with  all  the  facts  and  cir- 
cumstances in  the  case — and  assess  tbe  dam- 
age at  such  sum  as  from  the  evidence  you 
maj^  deem  proper,  not  exceeding  $19,500,  tbe 
amount  sued  for." 

Defendant  also  objected  and  excepted  to 
certain  rulings  of  the  court  In  the  admlsolon 
of  testimony,  which  will  receive  considera- 
tion in  the  opinion. 

A.  E.  Spencer  and  Perkins  &  Blair,  for  ap- 
pellant Tbos.  Dolan  and  L.  P.  Cunningham, 
for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  Appellant  challenges  tbe  correctness 
of  instmctlon  numbered  2  given  on  behalf  of 
respondent,  for  the  following  reasons  assign- 
ed: First  "Because  it  assumed  the  existence 
of  a  bole  in  the  shaft,  while  the  evidence  on 
tbat  question  was  conflicting."  Second.  "Be- 
canse  it  submits  to  tbe  jury  tbe  question 
whether  tbe  hole  was  made  or  cut  for  a  key 
seat,  and  was  cut  too  large  and  too  deep,  when 
there  is  no  evidence  whatever  on  wblcb  to 
base  such  an  instruction."  We  will  consider 
those  objections  in  tbe  order  stated. 


As  regards  tbe  first  objection,  even  though 
It  be  conceded  that  the  Instruction  assumes 
that  tbe  hole  mentioned  did  exist  in  tbe 
shaft,  yet  that  assumption  would  not  render 
the  instruction  erroneous,  for  the  reason  that 
all  of  tbe  evidence  in  tbe  case  shows  that  it 
did  actually  exist.  The  testimony  of  re- 
spondent tended  to  prove  that  the  hole  was 
a  flaw  In  the  shaft  or  a  defect  in  its  con- 
struction, and  that  of  appellant  tended  to 
show  that  the  hole  was  cut  therein  by  tbe 
manufacturer  as  a  key  seat  into  which  a  key 
had  been  driven  for  the  purpose  of  fastening 
the  sheave  wheel  to  tbe  shaft  In  passing 
upon  this  same  question  in  the  case  of  David- 
son V.  Transit  Co.,  211  Mo.,  loc.  dt  357,  109 
S.  W.  593,  this  court  said:  "Where  tbe  tes- 
timony is  absolutely  uncontradicted,  and  not 
a  word  of  testimony  offered  to  disprove  the 
facts  testified  to  by  the  witnesses,  and  dur- 
ing the  progress  of  the  trial  it  Is  made  man- 
ifest to  the  judge  presiding  at  the  trial,  by 
the  manner  of  the  examination  of  the  wit- 
nesses by  counsel  engaged  in  tbe  cause,  that 
such  facts  are  not  to  be  treated  as  a  real 
disputed  question  In  tbe  controversy,  then, 
and  in  tbat  case,  tbe  court  would  be  author- 
ized, without  the  commission  of  any  error, 
in  giving  its  Instructions  to  tbe  Jury  to  as- 
sume the  existence  of  such  facts,  which,  dur- 
ing the  progress  of  the  trial,  counsel  by  their 
conduct  and  manner  bad  indicated  were  not 
seriously  in  dispute."  So  hold  all  of  tbe 
eases.  Sotebier  v.  Transit  Co.,  203  Mo.  702, 
102  S.  W.  651;  Pratt  v.  Conway,  148  Mo. 
291-299.  49  S.  W.  1028.  71  Am.  St  Rep.  602 ; 
Taylor  v.  Iron  Co.,  133  Mo.,  loc.  dt  365,  34 
S.  W.  581. 

The  second  objection  to  the  instruction  Is 
based  upon  the  contention  tbat  there  was  no 
evidence  Introduced  which  tended  to  prove 
that  the  hole  or  flaw  in  the  shaft  so  weak- 
ened it  as  to  render  it  unsafe  and  danger- 
ous for  persons  working  about  It  The  evi- 
dence showed  that  the  shaft  was  made  of 
Iron  or  steel,  and  was  something  less  than 
1^  Inches  in  diameter,  which  passed  through 
tbe  bub  of  a  sheave  wheel  24  inches  in  di- 
ameter, and  was  designed  to  carry  a  load 
weighing  from  1,000  to  2,000  pounds.  The 
respondent's  evidence  tended  to  prove  that 
there  was  a  flaw  or  hole  in  the  shaft  which 
was  so  large  tbat  a  man's  little  finger  could 
have  been  inserted  into  It  While  the  rec- 
ord does  not  show  the  exact  depth  of  the  bole, 
yet  counsel  for  respondent  in  oral  argument 
of  the  case  stated  tbat  it  was  about  one-half 
inch  in  depth,  and  that  If  the  court  would  ex- 
amine the  axle,  which  was  introduced  in  evi- 
dence, it  would  substantiate  his  statement 
in  that  regard.  While  the  record  shows  the 
shaft  was  introduced  in  evidence,  yet  it  was 
not  preserved  therein,  and  cannot,  therefore, 
be  Inspected  by  the  court  Upon  this  state 
of  the  record  counsel  for  respondent  contends 
tbat  appellant  is  in  no  position  to  insist  that 
there  was  no  evidence  introduced  tending  to 


Digitized  by 


Google 


708 


117  SOUTHWESTEKN  REPOKTEK. 


(Ua 


prove  tbat  the  liole  In  the  sbaft  was  so  deep 
and  broad  as  to  so  weaken  it  as  to  render  it 
unsafe  and  dangerous  for  persons  working 
about  it  In  our  opinion,  tbat  contention  Is 
well  taken.  Tbe  law  is  well  settled  that  be- 
fore the  defendant  can  successfully  maintain 
that  there  was  no  evidence  Introduced  at  the 
trial  to  support  tbe  verdict  of  the  Jury,  or 
upon  which  to  base  an  instruction  given  by 
the  court,  it  is  Incumbent  upon  him  to  bring 
by  the  record  to  this  court  all  of  the  testi- 
mony Introduced  at  the  trial  in  order  that 
we  may  view  and  determine  what  It  does 
tend  to  prove  or  establish..  The  circuit  court 
Is  a  court  of  general  jurisdiction,  and,  in  the 
absence  of'  a  showing  to  the  contrary,  every 
presumption  must  be  indulged  in  favor  of 
the  regularity  and  correctness  of  Its  acts  and 
rulings.  State  v.  Brown,  75  Mo.  317;  State  v. 
SlvUs.  105  Mo.  630,  16  S.  W.  880.  We  must 
therefore  .bold  that  instruction  numbered  2 
is  not  vulnerable  to  the  assaults  made  up- 
on it 

2.  Appellant's  next  insistence  is  tbat  the 
defect  or  flaw  complained  of  in  the  shaft 
was  latent  and  tbat  it  bad  no  knowledge  of 
its  existence,  nor  by  tbe  exercise  of  ordinary 
care  upon  Its  part  could  It  have  discovered 
the  same;  and,  having  purchased  the  axle 
from  a  reliable  manufacturer,  it  bad  a  per- 
fect right  to  presume  that  the  shaft  was  free 
from  all  defects,  and  was  reasonably  safe  for 
the  purpose  for  which  it  was  being  used.  As 
an  abstract  legal  proposition  that  contention 
cannot  be  questioned,  but  it  is  unavailing  to 
appellant  on  this  appeal,  for  the  reason  tbat 
while  there  was  testimony  tending  to  sup- 
port that  contention,  yet  there  was  also  sub- 
stantial evidence  Introduced  tending  to  show 
that  the  shaft  broke  Just  at  tbe  end  of  the 
hub  of  tbe  sheave  wheel  and  right  through 
the  center  of  the  flaw  or  bole,  and  tbat, 
while  one  half  of  the  hole  was  covered  and 
concealed  from  view  by  the  hub,  tbe  other 
half  extended  beyond  the  bub,  and  could 
have  been  readily  discovered  by  defendant 
bad  it  exercised  ordinary  care  In  observing 
the  shaft  Under  proper  instructions,  the 
court  submitted  that  Issue  to  tbe  Jury,  and 
they  found  for  the  respondent  and  against  the 
contention  of  appellant  Tbat  finding  Is  bind- 
ing upon  the  appellant  and  is  controlling  up- 
on this  court  We  must  therefore  hold  that 
appellant  was  negligent  In  furnishing  respond- 
ent with  tbe  defective  and  dangerous  appli- 
ances with  which  to  work,  and  that  his  injury 
was  the  result  of  that  negligence.  And  es- 
pecially is  that  true  since  the  Jury,  under 
proper  Instructions,  found  respondent  was 
free  of  contributory  negligence. 

3.  It  is  contended  by  counsel  for  appellant 
that  the  trial  court  erred  In  admitting  over 
his  objection  testimony  tending  to  prove 
that  key  seats  were  not  ordinarily  cut  in 
shafts  of  the  size  of  the  one  Involved  In 
this  case,  and  that  It  was  not  considered 


necessary  to  do  so;  also  evidence  tending 
to  show  that  where  a  set  screw  Is  used  a 
key  is  not  used.  In  order  to  correctly  un- 
derstand this  contention,  It  will  be  neces- 
sary to  state  the  respective  posltlona  of 
counsel  for  appellant  and  respondent  re- 
garding tbe  defect  complained  of  in  tbe  pe- 
tition. Appellant  contends  that  tbe  so-call- 
ed defect  was  in  tact  a  key  seat  or  groove 
cut  by  the  manufacturer  lengthwise  of  tbe 
shaft  with  a  correspohdlng  groove  cut  Into 
the  hub  of  the  sheave  wheel  into  which  an 
Iron  wedge  or  key  was  to  be  driven  for  the 
purpose  of  fastening  the  wheel  to  tbe  sbaft, 
and  that  such  was  tbe  usual  mode  by  which 
such  fastenings  were  made,  and  that  such 
mode  was  reasonably  safe.  Upon  tbe  other 
band,  counsel  for  respondent  contended  tbat 
the  defect  complained  of  was  a  flaw  In  the 
shaft  aQd>  in  order  to  support  that  con- 
tention, introduced  tbe  testimony  objected 
to  for  the  purpose  of  showing  the  wheels 
upon  shafts  of  tbat  size  were  not  secured 
by  that  means,  but  were  invariably  fastened 
by  means  of  set  screws,  and  that  such  was 
the  proper  and  safe  mode  of  securing  them 
thereto.  In  the  light  of  those  contentions, 
we  are  clearly  of  tbe  opinion  tbat  the  testi- 
mony was  properly  omitted,  for  the  reason 
that  if  such  wheels  and  shafts  were  never 
constructed  so  as  to  be  fastened  together 
by  means  of  a  key  or  wedge,  then  tbat  fact 
would  be  a  circumstance  tending  to  show 
that  the  defect  complained  of  was  a  flaw 
In  tbe  shaft  and  not  a  key  seat  cut  for  tbe 
purpose  of  keying  tbe  shaft  to  tbe  hub.  But 
conceding  for  the  sake  of  the  argument  that 
the  admission  of  that  testimony  was  erro- 
neous, yet  we  are  unable  to  see  In  what  pos- 
sible manner  it  could  have  prejudiced  tbe 
rights  of  the  appellant,  for  the  reason  the 
petition  alleges  that  tbe  defect  complained 
of  was  either  a  flaw  in  tbe  axle  or  a  hole 
cut  therein  for  the  purpose  of  keying  the 
wheel  to  the  shaft  and  tbat  whichever  It 
was  tbe  shaft  was  so  weakened  thereby 
tbat  it  was  rendered  unsafe  and  dangerous 
to  persons  employed  to  operate  tbe  hoist; 
and  this  record  abounds  in  evidence  tending 
to  prove  those  allegations.  The  important 
question  was  not  as  to  what  caused  tbe  de- 
fect In  the  axle,  but  tbe  question  was,  dlJ 
the  defect  which  all  the  evidence  showed 
did  exist  render  it  unsafe  and  dangerous? 
This  question  we  have  answered  in  tbe  af- 
firmative In  paragraph  2  of  this  opinion. 
Under  that  state  of  the  pleadings  and  evi- 
dence, it  was  wholly  immaterial  as  to  what 
was  the  usual  and  safest  way  of  fastening 
the  wheel  to  the  axle. 

4.  The  next  error  assigned  by  counsel  for 
appellant  Is  lodged  against  instruction  num- 
bered 4,  given  on  behalf  of  respondent 
That  Instruction  related  to  tbe  measure  of 
damages;  and,  after  correctly  calling  tbe 
Jury's  attention  to  the  various  elements  of 
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the  Injury  to  be  considered  In  fixing  the 
amount  of  their  verdict  It  used  this  addi- 
tional language:  "Together  with  all  the 
facts  and  circumstances  in  the  case,  and 
assess  the  damages  at  such  sum  as  from 
the  evidence  yon  may  deem  proper."  The 
contention  of  respondent  is  that  the  instruc- 
tion without  the  quoted  words  embraced 
all  of  the  elements  of  the  Injury  which  the 
Jury  should  have  considered  in  fixing  Just 
compensation  for  the  injury,  and  that  by 
the  use  of  the  quoted  clause  the  instruction 
gave  the  Jury  a  roving  commission  to  allow 
him  additional  damages  for  matters  not  con- 
tributing to  Just  compensation,  and  there- 
by Increased  the  amount  of  the  verdict  be- 
yond actual  compensation  for  the  injuries 
sustained.  The  instruction  may  technically 
be  open  to  that  criticism,  but  when  we  con- 
sider that  the  criticised  clause'  limits  the 
amount  of  the  verdict  to  '■'such  damage  as 
from  the  evidence  they  deem  proper,"  as 
shown  by  all  the  "facts  and  circumstances 
In  evidence,"  then  we  are  unable  to  see  In 
what  manner  any  substantial  injury  was 
thereby  done  to  appellant,  for  evidently  the 
Jury  must  have  considered  the  general 
clause  following  the  specific  elements  of 
damage  mentioned  referred  to  like  elements, 
and.  if  the  evidence  failed  to  disclose  such 
additional  elements,  then  clearly  the  Jury 
under  that  instruction  could  not  have  al- 
lowed any  sum  therefor,  and,  consequent- 
ly, could  not  have  worked  prejudicial  to  the 
rights  of  appellant  This  Is  the  view  this 
court  has  taken  of  several  Instructions  given 
in  similar  cases,  notably  In  the  case  of  Har- 
mon V.  Donohoe,  153  Mo.  263,  loc.  clt  275, 
B4  S.  TV.  433,  456,  where  the  identical  lan- 
guage was  used.  We  must  therefore  rule 
this  contention  against  appellant 

5.  It  Is  finally  Insisted  by  counsel  for  ap- 
pellant that  the  amount  of  the  verdict  Is 
excessive.  The  undisputed  testimony  show- 
ed that  respondent's  skull  was  badly  frac- 
tured, the  wound  being  six  or  seven  Inches 
in  length  and  about  two  Inches  in  width, 
that  several  pieces  of  the  skull  had  to  be 
removed  at  different  times,  that  a  portion  of 
his  bralD  was  crushed  out  and  had  to  be 
removed,  that  his  head  Is  disfigured,  and 
that  his  injuries  are  permanent  For  those 
injuries  the  Jury  awarded  him  the  sum  of 
$7,500.  In  the  case  of  Beave  v.  Transit  Ck)., 
212  Mo.  831,  111  S.  W.  52,  the  Injuries  sus- 
tained by  the  plaintiff  were  almost  identical 
with  those  received  by  the  respondent  In 
the  case  at  bar— greater,  if  any  dlfTerence, 
to  respondent.  In  that  case  this  court  said 
that  "a  verdict  of  $7,500  is  very  reasonable." 
We  must  therefore  hold  that  the  verdict  In 
this  case  is  not  excessive. 

Finding  no  substantial  error  In  the  record, 
the  Judgment  in  our  opinion,  should  be  af- 
firmed.   It  Is  so  ordered.    All  concur. 


BLEXER  V.  BLETER  et  al.  (two  cases). 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  25,  1909.     Rehearing  Denied 

March  3,  1909.) 

1.  Tbusts  (8  56*)  —  Vacation  of  Deed  or 
Tbust— Fraud. 

In  a  suit  to  set  aside  certain  conveyances 
in  trust,  for  fraud,  evidence  of  the  existence  of 
a  fiduciary  relationship  between  the  lurties  Is 
admissible  under  a  general  allegation  of  fraud. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  i  56.*] 

2.  Trusts    ({    56»)— Vacatiow    of    Deed    of 
Trust— Fraud. 

Evidence  held  to  require  a  finding  that  cer- 
tain deeds  in  controversy  were  procured  by 
fraudulent  representations  made  to  the  gran- 
tors with  reference  to  the  character  of  the  in- 
struments. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dee. 
Dig.  {  56.«] 

Appeal  from  St.  Louis  Circuit  Court;  War- 
wick Hough,  Judge. 

Actions  by  Jigo  P.  Bleyer  and  by  Jennie 
Bleyer  against  William  H.  Bleyer  and  others. 
Judgment  for  defendants  In  each  case,  and 
plaintiffs  appeal.    Reversed  with  directions. 

Wm.  R.  Gentry,  for  appellants.  Bond, 
Marshall  &  Bond,  for  respondents. 

GRAVES,  J.  This  cause  Is  the  consolida- 
tion of  two  causes  of  action.  The  consolida- 
tion was  had  In  the  circuit  court  of  the  city 
of  St.  Louis,  wherein  both  were  pending,  but 
in  different  divisions  of  that  court.  The 
one  cause  was  JIgo  P.  Bleyer  v.  William  H. 
Bleyer,  Adrlen  S.  Bleyer,  aifford  M.  Bleyer, 
and  Mildred  M.  Bleyer,  and  the  other  w<is 
Jennie  Bleyer  against  the  same  defendants. 
The  purpose  of  each  suit  was  to  set  aside  a 
deed  in  trust  Jigo  P.  Bleyer,  in  the  evidence 
called  "Jake,"  on  September  26,  1904,  whilst 
in  Queens  county,  state  of  New  York,  had 
executed  a  deed  to  defendant  William  H. 
Bleyer,  by  the  terms  of  which  all  the  proper- 
ty of  Jigo  P.  Bleyer,  including  valuable  real 
estate  in  St  Louis  and  $10,000,  were  con- 
veyed to  William  H.  Bleyer  in  trust  which 
trust  Is  thus  crisply  described  in  the  deed : 

"To  have  and  to  hold  unto  the  said  party 
of  the  second  part,  bis  successors  and  assigns 
forever,  but  in  trust  nevertheless,  for  the 
purposes,  objects  and  intents,  and  subject  to 
the  limitations,  discretions  and  powers  here- 
inafter declared  and  expressed  as  follows,  to 
wit: 

"That  said  trust  shall  continue  for  and 
during  the  natural  life  of  the  party  of  the 
first  part. 

"During  the  life  of  the  party  of  the  first 
part  the  trustee  shall  pay  over  to  him  or 
expend  for  his  benefit  monthly  the  net  in- 
come of  the  trust  estate. 

"On  the  death  of  the  said  Jigo  P.  Bleyer, 
the  aforesaid  party  of  the  first  part,  the 
trust  shall  end  and  determine,  and  the  trust 
estate,  real,  personal,  and  mixed,  shall  go 


•For  othar  casea  see  lune  topic  and  ucUon  NUMBER  In  Dec.  ft  Am.  Dlga.  1907  to  data,  *  Raoortar  Indazes 
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to  William  H.  Bleyer,  Adrien  S.  Bleyer, 
Clifford  M.  Bleyer,  Mildred  M.  Bleyer,  neph- 
ews and  grand  niece  of  the  said  Jigo  F. 
Bleyer,  In  equal  parts,  share  and  share 
alike." 

By  the  further  terms  of  the  deed  the  trus- 
tee Is  given  absolute  control  of  the  property, 
with  full  power  to  sell,  loan,  mortgage,  re- 
invest as  to  him  seemed  best,  and  all  this 
without  bond. 

The  petition  then  charges  that  plaintiff, 
at  the  time  of  the  execution  and  delivery  of 
the  Instrument,  "had  been  and  was  In  feeble 
health,  and  was  Infirm  In  body  and  mind,  by 
reason  of  long-continued  sickness;  that  the 
defendant  William  H.  Bleyer  led  the  plain- 
tiff to  believe  that  the  Instrument  so  executed 
by  him  was  a  mere  power  of  attorney,  aud 
the  plalntur,  relying  upon  such  representa- 
tions, executed  the  said  instrument  under  the 
belief  on  his  part  that  It  was  merely  a  pow- 
er of  attorney,  and  the  plaintiff  was  with- 
out knowledge  that  the  said  Instrument  was 
of  the  kind  and  character  it  now  proves  to 
be,  and  In  fact  was  at  the  time  of  Its  exe- 
cution ;  that  in  the  execution  of  the  said  in- 
strument plaintiff  did  not  intend  to  make  a 
conveyance  of  any  description  of  the  proper- 
ty described  in  said  instrument,  to  create  the 
trust  which  said  instrument  on  its  face  evi- 
dences, or  to  make -any  conveyance  in  trust 
for  the  benefit  of  the  said  defendants  or  ei- 
ther of  them;  that  plaintiff  was  led  by  the 
said  defendant  William  H.  Bleyer  to  believe 
that  the  said  instrument  was  of  the  kind  and 
character  which  he  claimed  it  to  be,  and  the 
plaintiff  executed  the  said  instrument  rely- 
ing upon  the  representations  and  statements 
of  the  said  defendant  in  that  behalf  made." 
The  petition  also  charges  that  the  convey- 
ance was  without  consideration.  The  prayer 
was  for  the  cancellation  of  the  deed  and  an 
accounting  and  a  return  of  the  $10,000. 

On  the  same  day  and  at  the  same  place 
Jennie  Bleyer  executed  a  similar  deed,  which 
conveyed  real  estate  alone,  however.  The 
terms  of  the  trust  in  the  two  deeds  are  Iden- 
tical, and  the  powers  of  the  trustee  the 
same.  The  purpose  of  the  suit  of  Jennie  was 
to  annul  this  deed,  aud  an  accounting  of  the 
lents  and  profits.  She  asks  the  cancella- 
tion upon  these  grounds,  as  averred  in  her 
lietltion: 

"That  at  the  time  of  the  execution  of  the 
said  instrument  plaintiff  was  infirm  in  body 
and  mind;  that  she  was  a  single  woman, 
without  knowledge  of  the  legal  operation  or 
effect  of  instruments  of  such  character;  that 
it  was  represented  to  her  by  the  defendant 
William  H.  Bleyer  that  the  instrument  so 
executed  by  her  was  a  power  of  attorney, 
and,  relying  upon  such  representations,  she 
was  led  to  execute  the  said  lustrament:  that 
she  did  not  intend  by  the  execution  of  said 
instrument  to  creqte  any  trust  or  make  a 
conveyance  of  any  property  for  the  benefit  of 
the  defendants  or  any  other  person,  and  that 


bad  she  known  or  been  led  to  understand 
the  true  character  of  the  instrument  it 
would  never  have  received  her  signature,  and 
she  would  not  have  permitted  it  to  liave 
been  delivered  to  the  defendant.  Plaintiff 
states  further  that  no  consideration  for  the 
said  Instrument  proceeded  to  her  from  any 
person  or  any  quarter ;  that  the  instrument 
was  purely  a  voluntary  one  upon  her  part, 
to  whose  execution  she  was  led  by  the  repre- 
sentations as  to  its  real  natare  made  to  her 
by  the  defendant  William  H.  Bleyer;  that 
she  executed  the  same  and  caused  the  same 
to  be  delivered  In  full  reliance  upon  her 
part  on  the  representations  as  to  its  real 
character  so  made  to  her." 

By  appropriate  answer  the  alleged  mental 
and  physical  conditions  of  the  plaintiffs  were 
denied  aud  placed  in  Issue,  as  were  also  the 
allegations  that  the  said  William  H.  Bleyer 
represented  to  them  that  the  instruments 
were  mere  i)ower8  of  attorney.  In  fact,  by 
appropriate  language  the  answers  placed  in 
issue  all  the  averments  of  the  petitions,  save 
the  allegation  as  to  the  execution  and  deliv- 
ery of  the  written  instruments.  Trial  was 
had  t>efore  the  Hon.  Warwick  Hough,  as  the 
chancellor,  nisi,  and  he  concluded  the  cases 
with  these  remarks,  %s  we  find  them  in  the 
printed  record: 

"The  case  is  one  that  stands  solely  upon 
the  weight  of  the  testimony,  and  nearly  all 
of  the  parties  to  the  suit  testified  on  the  tri- 
al, and  the  direct  testimony  is  irreconcilably 
conflicting.  There  are  a  gi-eat  many  facts 
aud  circumstances,  and  a  great  deal  of  cor- 
respondence between  the  parties,  which  shed 
light  upon  the  true  state  of  affairs.  It  would 
be  a  very  unpleasant  task  to  review  the  tes- 
timony in  detail  and  state  what  the  court 
believes  to  be  true  and  wliat  does  not  wear 
the  hue  of  verisimilitude.  It  is  suSlcient  to 
say  that  after  a  careful  review  of  the  testi- 
mony I  have  reached  the  conclusion  that  the 
finding  should  be  for  the  defendants  in  both 
cases,  and  that  plaintiffs'  bills  should  be 
dismissed,  and  It  will  be  so  ordered." 

Some  history  of  the  Bleyer  family  appears 
in  the  record,  thus:  The  Bleyer  family  was 
originally  made  up  of  one  girl,  Jennie  Bleyer 
(plaintiff),  and  five  boys,  Samuel  T.  Bleyer, 
Dore  L.  Bleyer,  Charles  E.  Bleyer,  William 
M.  Bleyer,  and  Jigo  F.  Bleyer  (plaintiff). 
Some  15  years  before  the  transaction  out  of 
which  this  lawsuit  grows,  William  M.  Bley- 
er died,  leaving  surviving  blm  two  sons  Wil- 
liam H.  Bleyer  and  Adrien  S.  Bleyer,  one  a 
lawyer  and  the  other  a  doctor,  and  both  ben- 
eficiaries in  these  deeds,  and  defendants  here- 
in. Clifford  M.  Bleyer  is  a  son  of  Charles  B. 
Bleyer,  and  Mildred  M.  Bleyer  is  the  daugh- 
ter of  William  H.  Bleyer.  On  September  26, 
1904,  the  date  of  these  deeds,  the  Bleyer  fam- 
ily consisted  of  Jennie,  aged  62;  Samuel  T., 
aged  67;  Charles  E..  aged  4C;  Clifford  M. 
(son  of  Charles  E.),  aged  23 ;  William  H.,  aged 
30,  and  Adrien  S.,  aged  26  (sons  of  William 
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M.,  deceased);  and  Mildred  M.,  daughter  of 
Wlllinm  H.  Of  the  original  six,  Jennie,  Sam- 
uel T.,  Dore  Ii.,  and  Jigo  never  married. 

Shortly  prior  to  and  at  the  time  of  these 
deeds,  Samuel  T.  Bleyer  was  the  president  of 
the  Hawley  Down  Draft  Furnace  Company 
of  Chicago,  from  which  he  drew  $10,000  per 
year  as  salary  and  some  $3,000  as  dividends. 
Samuel  T.,  Jlgo,  and  Jennie  had  lived  togeth- 
er a  large  portion  of  their  lives.  Charles  E. 
Bleyer  was  vice  president  of  the  said  furnace 
company,  and  William  H.  Bleyer  was  also  In- 
terested In  said  company.  It  also  appears 
that  the  property  Jennie  and  Jigo  had  came 
to  them  largely  through  the  efforts  of  Samuel 
T.  Bleyer. 

In  July,  1904,  Samuel  T.  Bleyer  left  Chi- 
cago for  Europe  to  meet  his  brother,  Charles 
E..  upon  a  business  matter.  About  this  time, 
Jennie  and  Jlgo  were  traveling  in  the  state 
of  New  Yorli.  From  this  point  we  have  the 
interesting  part  of  the  history  of  this  case. 
It  comes  from  telegrams,  cablegrams,  letters, 
written  documents,  as  well  as  from  personal 
conversations. 

From  New  York,  August  1,  1904,  Jennie 
telegraphed  William  H.  as  follows:  "Sam 
arrived  safely  and  met  Charley.  Am  at  Man- 
hattan Hotel  New  York." 

And  on  same  day,  from  same  place,  she  tel- 
egraphed William  H.,  thus:  "Cable  from 
Sam.  Arrived  safe.  Met  Charley.  Have 
grass  cut  on  Olive  St.  lots.  Address  all  mall 
to  office  here.    Likely  to  return  to  Saratoga." 

On  August  6th,  from  Bristol  Hotel,  Ber- 
lin, Sam  cabled  to  William  H.  as  follows: 
"Secure  options  on  Hawley  shares  below  for- 
ty pay  five  dollars  for  privilege." 

However,  upon  the  receipt  of  this  cable- 
gram from  Sam,  William  H.  had  left  his 
home  In  St.  Louis  and  gone  to  Jefferson  High- 
lands. N.  H.,  to  Join  members  of  his  family 
who  were  spending  the  summer  there.  Upon 
reaching  that  place  or  within  10  minutes 
thereafter,  he  received  from  Charles  E.  a  ca- 
blegram from  Berlin,  reading:  "Sam  men- 
tally unbalanced.  Temporarily  in  Sanato- 
rium. Can  you  come  immediately.  Get  ex- 
pense money  from  Drumm.  Say  nothing  to 
folks."  Drumm  was  the  treasurer  of  the 
Hawley  Company.  William  H.  then  cabled 
to  Charles  E.  to  bring  Sam  home. 

On  August  •27th,  from  New  York,  Jennie 
telegraphed  William  H.  at  Laclede  Building, 
St.  Louis,  thus:  "Sam  and  Chas.  arrived. 
Sam  In  poor  condition.  Telegraph  me  If 
Tubolske  Is  East  and  his  address.  Can  you 
come  on  here.    Wire  Murray  Hill  Hotel." 

Tuholske  was  a  physician  known  to  the 
parties,  and  William  H.  wired  bis  address  to 
Jennie,  and  also  wired  to  Charles  E.  as  to 
where  he,  William  H.,  could  meet  him  and 
Snm.  He  was  advised  by  wire  and  letter 
thnt  Sam  had  been  placed  In  a  sanatorium  at 
Flushing,  N.  y.,  on  Long  island,  and  that  he 
could  do  nothing  for  Sam,  but  that  he  might 
■couie  on  later  and  pacify  Jennie.    The  letter 


also  stated  that  Charles  would  be  In  Chicago 
on  September  6th.  William  H.  met  Charles 
E.  there  on  the  eth,  and  discussed  with  him 
some  matters  pertaining  to  the  Hawley  Com- 
pany, in  which  both  were  Interested,  and  up- 
on which  It  Is  claimed  that  Charles  E.  had 
unloaded  $10,000  of  his  debts  by  consolidat- 
ing therewith  another  company  which  was 
owned  by  Charles  E. 

September  8,  1904,  found  William  H.  and 
Charles  E.  en  route  to  New  York,  and  whilst 
en  route  it  appears  that  Charles  E.  made  In- 
quiry of  the  property  owned  by  Jennie  and 
Jlgo  in  St.  Louis  and  was  Informed  of  its 
character.  They  also  dlscussetl  the  future  of 
Jennie  and  Jlgo,  and  Charles  E.  urged  that 
this  St.  Louis  property  be  made  productive, 
as  Sam's  salary  would  soon  stop,  and  that  he, 
Charles  E.,  could  not  carry  the  whole  burden 
of  their  support. 

It  seems  that  Jennie  had  not  been  permit- 
ted by  the  physician  In  charge  of  the  sana- 
torium to  see  Sam,  and  William  H.,  having 
knowledge  of  that  fact,  went  to  Flushing  on 
September  10th  with  a  letter  to  Dr.  Brown, 
of  Sanford  Hall,  from  Charles  E.  Bleyer. 
William  H.  first  went  to  see  Jennie  and  Jigo, 
and  then  to  the  sanatorium  to  see  Sam.  He 
was  there  Informed  that  Sam  was  incurably 
insane  from  paresis.  This  information  he 
claims  came  from  two  eminent  New  York 
physicians.  Dr.  Allan  McLane  Hamilton  and 
Dr.  Carlos  F.  McDonald.  After  spending 
some  time  with  Sam,  William  H.  then  re- 
turned to  the  hotel  where  Jennie  and  Jigo 
were  stopping,  and  then  told  them  of  his  talk 
with  Charles  B.  as  to  the  St.  Louis  property. 
He  then  suggested  to  them  that  Jigo's  vacant 
lot  could  perhaps  be  leased  to  advantage,  and 
that  the  vacant  lot  belonging  to  Jennie  ought 
to  be  sold  and  the  money  put  at  Interest. 
After  this  talk,  and  on  September  12th,  both 
Jennie  and  Jlgo  signed  separate  powers  of 
attorney  to  William  H..  the  one  of  Jigo's  cov- 
ering his  vacant  lot,  the  one  of  Jennie's  cov- 
ering not  only  the  vacant  lot,  but  the  one  up- 
on which  there  was  a  house,  which  was  rent- 
ing at  $60  per  month.  These  powers  of  at- 
torney were  prepared  by  William  H.,  and  the 
significant  part  thereof,  if  there  is  a  signifi- 
cant part,  is  couched  in  this  language : 

"Know  All  Men  by  These  Presents :  That  I, 
Jigo  F.  Bleyer,  of  the  county  of  Cook,  state 
of  Illinois,  have  made  and  appointed  and  by 
these  presents  do  make,  constitute  and  ap- 
point William  H.  Bleyer  of  the  city -of  St. 
Louis,  state  of  Missouri,  my  true  and  lawful 
attorney  for  me  and  In  my  name,  place  and 
stead,  and  for  my  use  to  grant,  bargain  and 
sell,  lease,  convey  in  trust  or  otherwise  dis- 
pose of  the  following  lot,  tract  or  parcel  of 
land  situate  in  the  city  of  St.  Louis,  state  of 
Missouri,  to-wlt:  •  *  •  Or  any  part 
thereof  for  such  price  and  on  such  terms, 
and  for  such  rents,  to  such  person  or  per- 
sons as  he  shall  think  fit  and  proper,  and  al- 
so for  me  and  in  my  name  and  as  my  act  and 
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deed  to  sign,  ezecnte,  acknowledge  and  de- 
liver such  deed,  lease  or  conveyance  In  trust, 
or  other  Instrument  either  with  or  without 
covenants  of  warranty  and  with  such  clauses, 
covenants  or  agreements  to  be  therein  con- 
tained as  my  said  attorney  shall  think  fit  and 
expedient;  hereby  ratifying  and  conflrping 
all  such  deeds,  bargains,  sales,  leases,  convey- 
ances In  trust  or  other  conveyances  which 
shall  at  any  time  hereafter  be  mftde  by  my 
said  attorney  touching  or  concerning  the 
premises." 

The  one  by  Jennie  Is  In  substantially  the 
same  language. 

William  H.  remained  at  Flushing  until  the 
13th,  when  he  started  for  St  Louis.  Dur- 
ing this  time  he  claims  that  he  looked  for 
a  better  Institution  for  Sam,  but,  not  find- 
ing one,  advised  Jennie  to  let  him  remain 
there  until  he  could  investigate  around  Chi- 
cago and  St.  Louis,  with  the  view  of  get- 
ting him  closer  to  home.  Charles  E.,  who 
remained  In  New  York,  on  September  17th 
wrote  William  H.  a  letter.  In  which  he  first 
describes  Sam's  condition,  then  that  the 
doctor  had  no  objection  to  Jennie  seeing 
Sam  if  she  could  compose  herself  and  be 
reasonable,  but  that  he  (the  doctor)  feared 
that  such  a  visit  would  make  Sam  violent 
as  he  had  been  on  a  former  occasion,  ibe 
letter  then  concludes:  "While  in  the  room 
J.  F.  urged  upon  me  to  let  bim  transfer  all 
his  property  and  money  to  me,  fearing  that 
Jennie  might  get  possession  of  It  and  be 
foolish  enough  to  spend  it  in  giving  it  to 
lawyers  in  her  determined  efTort  to  get  Sam 
out  of  that  place.  I  told  Jake  I  did  not 
want  him  to  do  this,  but  what  I  would  like 
to  have  done  Is  that  the  property  he  has  and 
all  his  interests  be  conveyed  to  some  trust 
company  for  the  benefit  of  Sam  and  Jennie, 
so  in  the  event  of  anything  happening  to 
him  and  to  me,  they  would  to  a  certain  ex- 
tent be  taken  care  of.  I  wish  you  would 
think  this  matter  over  carefully  and  advise 
me  what  you  think  would  be  the  best  plan 
to  adopt  under  the  circumstances.  I  don't 
want  the  property  conveyed  to  me  as  Jen- 
nie would  be  sure  to  think  I  was  trying  to 
rob  her  of  her  Interest.  Hoping  to  see  you 
In  Chicago  soon,  I  am.  Yours  very  truly, 
C.  E.  Bleyer." 

From  the  testimony  of  William  H.  it  ap- 
pears: That  he  looked  around  St  Louis,  and 
not  finding  a  desirable  sanatorium  there,  he 
returned  to  Chicago  on  September  10th  and 
there  had  a  further  talk  with  Charles  E. 
with  regard  to  the  Hawley  Company  busi- 
ness, and  in  the  talk  he  says  Charles  E. 
again  referred  to  the  property  of  Jennie  and 
Jlgo  In  St.  Louis.  That  Charles  £.  there 
repeated  to  him  what  he  had  written  in  the 
letter  of  September  17tb,  which  we  have  in 
substance  stated  above.  That  be  told  Charles 
E.  of  the  powers  of  attorney  which  he  held, 
whereupon  Charles  E.  asked  If  the  110.000 
in  cash  to  Jlgo  was  Included,  and  whether 
or  not  Jennie  and  Jlgo  could  still  sell  or 


mortgage  their  real  estate.  That  he  Inform- 
ed Charles  E.  that  the  $10,000  was  not  in- 
cluded in  the  powers  of  attorney,  and  that 
they  could  still  sell  or  mortgage  their  real 
estate.  That  Charles  E.  said  that  it  ought 
to  be  changed,  and  asked  him  what  were 
his  views  upon  the  subject  William  H.,  as 
stated  by  htm,  then  suggested  that  he  had 
thought  the  matter  over  and  talked  It  over 
with  his  folks,  and  before  leaving  St  Louis 
had  discussed  with  the  Mississippi  Valley 
Trust  Company  about  acting  as  trustee  for 
Jennie  and  Jlgo,  but  that  they  wanted  to 
charge  5  per  cent,  and  that  he  suggested  to 
Charles  E.  that  they  (Charles  B.  and  Wil- 
liam H.)  act  as  co-trustees,  whereupon 
Charles  E.  said  that  Jennie  was  hostile  to- 
ward him  and  would  not  consent  but  that 
he  thought  Jlgo  would  consent  William 
H.  then  left  for  New  York  to  see  Jennie  and. 
Jlgo,  arriving  there  on  the  23d.  At  this 
point  some  immaterial  communications  oc- 
curred between  Charles  E.  and  William  H. 
On  the  2-lth  and  2oth  he  says  that  in  con- 
versations with  Jennie  and  Jlgo  he  suggest- 
ed to  them  the  talks  he  had  with  Charles 
E.  in  Chicago,  as  well  as  the  contents  of  the- 
letter  of  September  17th,  supra;  that  Jen- 
nie at  once  said  she  would  have  nothing  to- 
do  with  Charles  E.;  that  he  told  them  that 
Sam's  will  was  drawn  so  as  to  make  them 
(Charles  E.  and  William  H.)  co-trustees  for 
them,  and  that  they  replied  that  they  knew 
such  to  be  the  case,  and  Jlgo  said  that  his 
will  was  similarly  made.  From  the  details 
of  these  talks  by  William  H.  It  further  ap- 
pears that  Jennie  objected  to  Charles  E.  be- 
cause he  had  unloaded  $10,0(X)  of  bis  debts 
upon  the  Hawley  Company,  and  that  Jlgo 
objected  to  the  Mississippi  Valley  Trust 
Company  for  reasons  of  his  own;  that  Wil- 
liam H.  suggested  that  the  trust  company 
wanted  5  per  cent,  and  that  he  would  net 
for  nothhig  and  take  more  interest  lu  their 
property.  It  also  appears  that  Jennie  ac- 
cused Charles  E.  of  falling  to  account  for 
$5,000  insurance  money  coming  to  her  from 
the  estate  of  a  deceased  brother,  and  urge:I 
that  William  H.  act  as  sole  trustee;  that  to 
William  H.  acting  as  sole  trustee  Jlgo  ob- 
jected, because  It  would  make  Charles  B- 
angry,  and  he  had  nothing  against  Charles 
E.;  that  Jennie  was  persistent  in  saying 
that  Jlgo  turned  over  everj'thlbg  to  William 
H.,  because,  as  she  said,  "the  fool  wanted. 
to  give  his  money  and  a  deed  to  his  lot  to- 
Charley  the  other  day";  to  which  remark. 
Jlgo  responded  that  "It  was  his  property, 
and  be  would  do  what  he  damn  pleased 
with  it"  After  some  further  conversation,- 
the  deeds  of  September  26th  and  the  deeds 
in  dispute  were  drawn  by  William  H.,  and, 
ns  he  says,  read  to  them  and  left  with  them 
for  an  hour  and  a  half,  whilst  he  got  a  no- 
tary to  acknowledge  them,  which  he  did  on 
his  way  back  from  the  sanatorium,  where  he- 
called  upon  Sam.  That  after  the  signing  of 
the  deeds  Jlgo  Indorsed  his  certificate  oT 
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deposit  tat  $10,000  in  tlie  Boatmen's  Bank 
of  St  Louis  to  William  H.  The  considera- 
tion of  $25  to  each,  'William  H.  claims  was 
paid  then  end  tliere.  The  next  day  they 
took  Sam  to  Chicago,  he  being  accompanied 
by  a  physician  and  nnrse,  with  the  other 
three  upon  the  train. 

The  plaintiffs,  however,  tell  a  different 
story.  They  claim  that  the  certificate  of 
deposit  was  given  William  H.  prior  to  the 
time  the  deeds  were  executed,  and  for  the 
purpose  of  getting  it  renewed  for  another 
six  months,  and  that  William  H.  told  them 
he  had  put  it  in  a  safety  deposit  box.  They 
say  that  they  executed  these  powers  of  at- 
torney without  reading  them,  trusting  to 
William  H.;  that  they,  especially  Jennie, 
were  under  the  impression  that  their  broth- 
er Sam  was  wrongfully  confined,  and  they 
were  much  interested  in  procuring  his  re- 
lease; that  William  H.  was  pretending  to 
be  assisting  them  in  this  work;  that  when 
William  H.  brought  the  two  papers  (the  two 
deeds  in  suit)  he  represented  that  they  were 
powers  of  attorney,  so  that  he  could  get 
money  from  the  Hawley  Down  Draft  Fur- 
nace Company  to  be  used  for  Sam;  that 
they,  having  confidence  in  him,  signed  the 
same  without  knowing  the  actual  p'urport 
or  contents  thereof;  that  they  were  anxious 
to  have  Sam  released,  and  thought  the  mon- 
ey was  to  be  obtained  from  the  Hawley 
Company  for  that  purpose  on  these  last  in- 
struments; that  they  did  not  know  the  con- 
tents thereof  for  several  months  thereafter, 
when  they  were  informed  by  a  lawyer. 
These  parties  likewise  deny  the  alleged  con- 
versation detailed  by  William  H.  which  led 
up  to  the  deal,  and  deny  that  the  deeds  were 
left  with  them  whilst  the  notary  was  being 
procured. 

From  Flushing,  N.  Y.,  the  scene  now 
shifts  to  Geneva,  Wis.,  80  miles  north  of 
Chicago.  Upon  Sam's  arrival  in  Chicago 
as  above  detailed,  he  was  placed  in  a  sana- 
torium at  Geneva.  Thence  followed  Jennie 
and  Jigo,  and  from  that  point  the  further  acts 
occurred  which  counsel  for  defendants  con- 
tend corroborate  the  theory  that  these  two 
deeds  were  knowingly  and  understandingly 
entered  into  by  the  parties.  William  H.  had 
returned  to  St.  Louis  the  evening  upon 
which  Sam  and  the  party  reached  Chicago, 
1.  e.,  September  28th.  For  the  defendants 
the  story,  from  this  point,  thus  runs:  On 
October  6th,  William  H.  returns  to  Chicago 
with  copies  of  the  two  deeds  now  in  issue 
and  shows  them  to  Charles  E.,  and  the  lat- 
ter was  mnch  displeased  that  he  had  not 
been  made  co-trustee  in  the  deed  made  by 
Jigo.  On  the  7tb  be  visited  Jennie  and  Jigo, 
as  well  as  Sam  at  Geneva,  and  on  the  next 
day  returned  to  Chicago  and  informed 
Charles  E.  that  he  was  willing  that  they  be 
joint  trustees  in  Jlgo's  deed  if  Jigo  would 
consent,  but  that  he  did  not  think  Charles 
should  be  a  beneficiary,  inasmuch  as  be  had 
unloaded  some  of  his  debts  upon  the  Haw- 


ley Company.  In  the  same  talk  Charles 
suggested  that  he  wanted  to  be  made  con- 
servator of  Sam's  estate,  so  that  he  could 
vote  the  stock  and  elect  himself  president 
and  thus  obtain  the  $10,000  salary  paid  to 
that  officer,  whereupon  William  H.  suggest- 
ed that,  inasmuch  as  Sam's  will  provided 
that  both  he  and  Charles  E.  be  made  joint 
trustees,  he  thought  they  should  be  joint 
conservators,  and  that  with  Jlgo's  consent 
they  would  both  be  made  trustees  of  bis 
estate.  This  is  said  to  have  been  satisfac- 
tory to  William  H.  and  Charles  E.  at  the 
time,  and  William  H.  returned  to  St  Louis. 
At  this  point  some  correspondence  occurred 
between  William  H.  and  Charles  E.  relative 
to  the  conservator  of  Sam's  estate  and  the 
joint  trusteeship  in  Jlgo's  estate.  On  Octo- 
ber 18th,  William  H.  again  reached  Chicago 
and  took  up  the  matter  with  his  imcie, 
Charles  E.,  who  bad  filed  b|s  application  to 
be  made  sole  conservator  of  Sam's  estate. 
The  interviews  were  not  altogether  friend- 
ly. William  H.  urged  that  he,  Jennie,  and 
Jigo  were  not  willing  for  Charles  E.  to  be 
made  sole  conservator,  and  Charles  B. 
threatened  to  take  steps  to  be  made  co-trus- 
tee in  Jlgo's  estate.  On  October  21st  Wil- 
liam H.,  having  on  the  20th  concluded  hix 
talks  with  Charles  E ,  proceeded  to  Geneva, 
and  says  he  related  the  matters  to  Jennie 
and  Jigo.  At  least,  after  a  talk  with  them, 
he  dictated,  and  they  wrote,  the  following: 

"Lake  Geneva,  Wis.,  October  21/04.  We 
request  and  approve  the  appointment  of 
William  H.  Bleyer  as  conservator  of  the  es- 
tate of  Samuel  T.  Bleyer.  And  we  do  not 
approve  the  appointment  of  Charles  E.  Bley- 
er as  conservator  of  said  estate.  J.  F.  Bley- 
er.   Jennie  Bleyer." 

"Lake  Geneva,  Wis.,  October  21/04.  I 
hereby  authorize  William  H.  Bleyer  whom  I 
have  heretofore  constituted  my  trustee  with 
full  powers,  to  take  the  sum  of  one  thousand 
dollars  from  the  principal  of  my  estate  and 
pay  the  same  over  to  me  in  twelve  monthly 
payments  of  eighty-three  ($83.33)  33-100  dol- 
lars each,  commencing  October,  1904.  J.  F. 
Bleyer.    Jennie  Bleyer." 

In  tills  same  conversation,  at  which  time 
these  written  instruments  were  dictated  by 
William  B.  and  written  and  signed  by  Jennie 
and  Jigo,  the  matter  of  taking  from  the  cor- 
pus of  the  trust  fund  the  sum  of  $1,000  was 
mentioned  by  William  H.,  as  he  says  that 
owing  to  the  hostile  attitude  of  Charles  E. 
they  would  be  unable  to  get  any  further 
sums  for  Sam  through  the  Hawley  Company. 
These  two  written  instruments  were  shown 
to  Charles  E.,  but  retained  by  Sam.  Up  to 
December  16th  It  appears  that  $600  bad  been 
furnished  by  William  H.  to  Jennie  and  Jigo— 
some  $200  from  the  Hawley  Company  on  ac- 
count of  Sam's  salary — and  there  was  some 
evidence  that  from  July  26tb  to  September 
12th  Jennie  had  also  used  $867.38,  all  of  her 
deposit  with  the  Mississippi   Valley  Trust 
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Company.  This  closes  the  scene  to  October 
25tb. 

On  the  next  day  Jennie  telegraphed  from 
Geneva  to  William  H,  at  St.  Louis,  as  fol- 
lows: "The  Chicago  fiend  called  yesterday. 
Jake  asked  If  he  aimed  at  his  money.  I 
shouldered  it  all.  You  were  not  mentioned. 
If  asked,  you  positively  know  nothing  de- 
cided on  your  side.  Particulars  by  mall. 
Get  the  best  of  lawyers  for  November  ninth. 
Heed  my  words  I  have  a  terrible  enemy  to 
face." 

She  followed  the  same  with  this  letter, 
which  she  on  the  stand  admits,  except  as  to 
the  word  "cur,"  and  by  experts  that  Is  shown 
to  he  hers :  "My  dear  Will :  Telegraphed  to 
you  this  morning,  now  I  add  to  it  that  Jake 
asked  the  cur  If  be  Intended  having  his  mon; 
ey  or  property.  He  nearly  went  In  a  fit  say- 
ing it  was  a  d d  lie,  and  he  intended 

getting  everything  in  bis  possession  to  look 
out  for  me  and  Jake.  I  did  not  say  any- 
thing although  I  felt  like  laying  him  out. 
Vlck  was  present.  Tour  name  was  not  men- 
tioned. I  to  prevent  It  on  Jake's  part  said 
the  money  is  in  safe  keeping.    He  struck  me 

against  the  wall  saying, .    This 

is  evidence  in  court  to  show  who  he  is  to  be 
a  man  over  me.  Never  say  anything  after 
this  except  to  me,  and  by  all  means  do  not 
own  up  that  you  spoke  about  the  money  or 
else  you  said  nothing.  Provide  good  lawyers 
to  assist  you.  He  tries  to  keep  me  from  going 
to  the  Sanatorium.  Am  too  nervous  to  write. 
With  love,  Jennie." 

November  6th,  William  H.  again  returned 
to  Chicago  and  conferred  with  Charles  E. 
and  his  attorney,  Judge  Cratty.  In  that  inter- 
view it  was  suggested  that,  if  Jennie  and  Jlgo 
would  not  consent  for  Charles  E.  to  be  co- 
tnistee  In  their  deeds,  William  H.  withdraw 
entirely  as  to  Jlgo's  property,  and  let  Charles 
E.  be  named  in  his  place.  This  would  have 
left  William  H.  as  trustee  for  Jennie,  and 
Charles  E.  for  Jlgo.  It  also  appears  that 
Charles  E.  offered  to  make  William  H.  attor- 
ney for  the  Hawiey  Company  at  $100  per 
month  if  this  could  be  done.  Charles  E.,  it 
is  claimed,  further  said  that  he  would  be  ap- 
pointed conservator  olf  Sam's  estate,  not- 
withstanding the  opposition  of  the  others. 
William  H.  claims  to  have  refused  this  offer, 
and  proceeded  to  Geneva  for  a  conference 
with  Jennie  and  Jlgo.  In  that  conference 
and  at  the  suggestion  and  dictation  of  Wil- 
liam H.,  the  following  were  written  by  the 
parties : 

"Lake  Geneva,  Wis.,  Nov.  8/04.  Judge 
Thos.  Cratty,  Chicago,  III. — Dear  Judge  Crat- 
ty: We  understand  from  Will  to-day  that 
Charley  has  retained  a  lawyer  in  St  Louis 
for  the  purpose  of  trying  to  have  the  trus- 
tee arrangements  Jake  and  I  made  at  Flush- 
ing on  September  26th  last,  set  aside.  And 
he  has  no  doubt  consulted  you  in  regard  to 
the  same.  The  object  of  this  letter  is  to 
say  to  yoQ  that  any  such  proceedings  are 


entirely  without  onr  consent  as  we  want 
matters  to  remain  as  they  now  are.  We  made 
Will  our  trustee  because  we  believe  he  would 
properly  look  after  our  Interests.  Jennie 
Bleyer. 

"I  have  read  and  approved  the  foregoing 
letter.    J.  P.  Bleyer." 

"Lake  Geneva,  Wis.,  Nov.  8,  1904.  I  have 
never  at  any  time  received  money  from  the 
estate  of  my  brother  D.  L.  Bleyer.  nor  any 
insurance  money  assigned  to  my  sister  J^inie 
and  I,  having  relinquished  my  share  to  my 
sister  Jennie  Bleyer.    J.  F.  Bleyer." 

Upon  the  return  of  William  H.  to  Chicago, 
following  the  advice  of  Jennie,  suit  was 
brought  against  the  Hawiey  Company  for  the 
Insurance  alleged  to  have  been  collected  by  it 
as  indicated  in  the  letter  last  above  quoted. 
William  H.  then  returned  to  St  Louis,  but 
returned  to  Geneva  on  November  22d.  The 
next  day  the  application  of  Charles  E.  to  be 
made  conservator  was  to  be  heard  in  Chicago. 
On  the  22d  William  H.  says  he  tried  to  quiet 
the  feeling  of  Jennie  toward  Charles  E.,  to 
the  end  that  the  family  matter  might  be 
adjusted,  and  upon  his  return  to  Chicago 
the  next  day  had  the  hearing  postponed  with 
that  end  in  view.  During  all  this  time  Jen- 
nie was  telegraphing  for  money,  and  money 
was  sent  to  her,  although  William  H.  had 
told  her  that  she  ought  to  economize,  as  Sam's 
salary  would  soon  be  at  an  end. 

On  December  4th,  William  H.  was  again 
at  Chicago,  attempting  to  get  all  the  parties 
together.  This  he  attempted  through  an  In- 
terview with  Judge  Cratty  and  Charles  E., 
and  they  finally  agreed  upon  a  settlement 
and  William  H.  proceeded  to  Geneva  to  pro- 
cure the  consent  of  Jennie  and  Jlgo.  The 
terms  of  the  settlement  had  not  been  reduced 
to  writing  In  Chicago,  but  William  H.  wrote 
up  two  copies  which  he  said  covered  the 
agreement,  except  that  there  was  placed 
therein  the  sum  of  $250  per  month  for  Sam's 
support,  instead  of  $200,  as  agreed  upon  be- 
tween him  and  Charles  E.  This  Instrument 
reads: 

"This  agreement  made  this  6th  day  of  De- 
cember, 1904,  witnesseth: 

"First:  The  undersigned  hereby  consent 
and  agree  to  the  appointment  of  Charles  E. 
Bleyer,  of  conservator  of  the  estate  of  Sam- 
uel T.  Bleyer. 

"Second :  Charles  E.  Bleyer'  hereby  agrees 
to  personally  expend  for  the  use  and  benefit 
of  Samuel  T.  Bleyer,  in  the  manner  from 
time  to  time  determined  upon  by  a  majority 
of  the  undersigned,  the  sum  of  two  hundred 
fifty  dollars  ($250.00)  per  month  for  and 
during  the  lifetime  of  said  Samuel  T.  Bleyer, 
commencing  January,  1905. 

"Third:  Charles  B.  Bleyer  hereby  agrees 
upon  signing  hereof  to  execute  and  deliver  to 
William  H.  Bleyer,  trustee  for  Jennie  Bley- 
er, for  a  consideration  of  one  dollar  ($1.00) 
a  warranty  deed  to  tract  of  land  near  Des 
Plalnes,  Illinois,  containing  about  two  bun- 
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dred,  flfty-flve  (255)  acres  and  ImproTementa 
thereon,  subject  to  the  undivided  Interest  of 
Samuel  T.  Bleyer  therein,  and  subject  to  deed 
of  trust  for  nine  thousand  dollars  ($9,000.00) 
now  existing. 

"Fourth :  Charles  E.  Bleyer  hereby  agrees 
upon  signing  hereof,  to  execute  and  deliver 
to  William  H.  Bleyer,  trustee  for  Jlgo  F. 
Bleyer  for  a  consideration  of  one  dollar 
($1.<X))  a  warranty  deed  to  a  tract  of  land 
In  Forest  Qlen  Subdivision,  and  improve- 
ments thereon  subject  to  deed  of  trust  for 
twelve  hundred  fifty  dollars  (|1,250.00)  now 
existing. 

"Fifth:  The  undersigned.  Jennie  Bleyer, 
Jlgo  F.  Bleyer,  William  H.  Bleyer,  Adrlen  S. 
Bleyer,  hereby  assign,  sell,  transfer,  release 
and  quitclaim  to  Charles  E.  Bleyer  any  and 
all  right,  title,  and  Interest  they  now  have, 
or  at  any  time  in  the  future  may  acquire,  in 
the  shares  of  capital  stock  of  the  Hawley 
Down  Draft  Furnace  Company  now  owned 
by  Siamuel  T.  Bleyer. 

"Sixth:  The  undersigned  hereby  consent 
and  agree  to  the  terms  and  conditions  of 
agreement  made  September  26,  1904,  between 
Jennie  Bleyer  and  William  H.  Bleyer,  where- 
by the  net  Income  of  the  property  therein  de- 
scribed is  to  be  paid  to  Jennie  Bleyer  during 
her  natural  life  and  said  estate  thereafter 
vesting  absolutely  in  William  H.  Bleyer, 
.\drlen  S.  Bleyer,  Clifford  M.  Bleyer,  Mildred 
M.  Bleyer  as  therein  provided. 

"Seventh:  The  undersigned  hereby  consent 
and  agree  to  the  terms  and  conditions  of 
asrecmcnt  made  September  26,  1904,  between 
Jlgo  F.  Bleyer  and  William  H.  Bleyer,  where- 
by the  net  Income  of  the  property  therein  de- 
scribed Is  to  be  paid  to  Jlgo  F.  Bleyer  during 
his  life  and  said  estate  thereafter  vesting 
absolutely  in  William  H.  Bleyer,  Adrlen  S. 
Bleyer,  Clifford  M.  Bleyer,  Mildred  M.  Bleyer, 
as  therein  provided. 

"Jlgo  P.  Bleyer.     [Seal.]" 

He  claims  that  Jennie  first  signed  one  of 
the  two  copies,  but  later  tore  oft  her  name 
and  the  blank  places  for  signature.  Jlgo 
signed  the  other  copy  as  above  set  out,  but 
before  Jennie  affixed  her  signature  she  wrote 
under  Jigo's  name  the  following  and  signed 
it:  "I  consent  and  agree  to  the  above  provid- 
ed Charles  E.  Bleyer  permits  me  to  have  the 
entire  care,  custody  and  control  of  Samuel 
T.  Bleyer  and  withdraws  all  claims  on  the 
person  of  S.  T.  Bleyer  In  having  put'  in  an 
asylum,  or  taken  therefrom  or  removing  to 
any  place  for  the  benefit  of  his  health.  Jen- 
nie Bleyer." 

With  this  William  H.  returned  to  Chicago, 
and  Charles  E.  objected  to  paying  $250  in- 
stead of  $200  as  first  agreed,  and  objected  to 
the  clause  added  by  Jennie.  William  H.  re- 
mained in  Chicago,  with  the  hope,  as  he  says, 
of  finally  getting  the  parties  together,  and 
whilst  there  received  from  Jennie  a  telegram 
which  had  been  forwarded  to  him  from  St 
Louis.  This  telegram  reads:  "Ijake  Geneva, 
Wla  Dec  8/04.    Wm.  H.  Bleyer,  4451  Wash- 


ington Ave.,  St  Louis,  Mo.  I  have  drawn  to- 
day three  hundred  dollars  on  the  Mississippi 
Valley  Trust  through  the  1st  National  Bank 
here.  See  that  the  money  is  deposited  to 
spare  yourself  and  me  trouble.  Sam  warns 
you  not  to  tie  him  up  in  any  shape  or  manner 
by  signature.  Jake's  signature  holds  no  good. 
He  does  not  know  the  nature  of  paper  signed. 
Tou  read  it  to  me  only,  not  to  him.  C.  E. 
Bleyer  cannot  be  conservator  without  my  sig- 
nature. Have  my  legal  advise  here  to-day. 
Jennie." 

December  21st  the  probate  court  of  Chi- 
cage  found  Samuel  T.  to  be  insane,  but  made 
the  Equitable  Trust  Company  conservator  of 
the  estate  Instead  of  Charles  E.  Bleyer.  Jan- 
uary 17th  the  two  suits  now  here  for  review 
were  filed  In  the  circuit  court  of  the  city  of 
St  Louis.  There  are  a  number  of  flat  contra- 
dictions In  the  evidence,  some  of  which  will 
be  noted  In  the  course  of  the  opinion. 

1.  It  is  first  contended  by  respondents  that 
the  petition  fails  to  allege  and  charge  a 
fiduciary  relationship  between  the  parties, 
and  for  that  reason  the  burden  to  show  fraud 
rests  with  these  piaintiCrs  and  did  not  shift, 
although  the  undisputed  evidence  shows  at 
least  a  double  fiduciary  relationship  between 
the  grantors  and  the  grantee  prior  to  the 
deeds  in  dispute.  The  petition  charges  actual 
fraud.  The  proof  not  only  tends  to  show  ac- 
tual fraud,  but  unequivocally  shows  this  fidu- 
ciary relationship,  which  by  some  writers 
has  been  denominated  "constructive  fraud." 
In  support  of  this  contention,  we  are  cited  to 
9  Ency.  of  Plead.  &  Prac.  p.  690,  where  the 
broad  statement  is  made  thus:  "In  an  action 
for  constructive  fraud,  arising  out  of  the  vio- 
lation of  the  fiduciary  relation,  the  plaintiff 
should  allege  the  existence  of  such  relation." 
This  announcement  of  the  law  purports  to  be 
based  on  the  case  of  Feeney  v.  Howard,  79 
Cnl.  J525,  21  Pac.  984,  4  L.  R,  A.  826,  12  Am. 
St.  Rep.  102,  which  to  our  mind  lends  but 
little  countenance  to  the  context  of  the  texh 
We  are  also  cited  to  Newham  v.  Kenton,  79 
Mo.  382,  Christian  v.  Insurance  Co.,  143  Mo. 
469,  45  S.  W.  268,  and  Cole  v.  Armour,  154 
Mo.  351,  55  S.  W.  476,  neither  of  which  dis- 
cusses the  exact  question,  llie  question  be- 
fore us  is  whether  or  not  in  a  case  where  ac- 
tual fraud  is  alleged  and  the  proof  tends  to 
show  the  actual  fraud,  and  also  shows  a  fidu- 
ciary relationship,  then  Is  It  incumbent  upon 
the  person  who  is  made  the  grantee  in  writ- 
ten instruments  to  show  the  utmost  fairness 
thereof?  In  this  transaction  the  defendant 
William  H.  Bleyer,  his  daughter,  and  his 
brother  get  three-fourths  of  the  estates  in  re- 
mainder. 

This  is  a  very  nice  question  for  discussion, 
but  one  purely  academic  in  this  case,  because, 
even  If  the  burden  to  show  fraud  was  upon 
plaintiffs,  they  have  successfully  carried  it, 
as  will  appear  In  the  succeeding  paragraph, 
where  we  discuss  the  evidence.  The  evidence 
of  a  fiduciary  relationship  was  admitted  with- 
out objection,  and  was  properly  admitted.    It 
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conid  be  sbown  on  the  general  allegation  of  I 
fraud,  bat  as  to  whether  snch  Bhowlng  made 
It  Incumbent  upon  the  defendants  to  assume 
the  burden  of  showing  utmost  fairness  we  do 
not  discuss,  because  unnecessary  In  this  case. 

2.  On  the  merits  of  this  case,  whilst  we 
bare  the  utmost  regard  for  the  learned  chan- 
cellor who  passed  upon  it  nisi,  we  cannot  agree 
to  the  conclusions  reached.  We  concede  with 
him  that  the  evidence  is  conflicting.  We  con- 
cede with  blm  that  there  are  things  testified 
to  by  the  plaintiffs  that  are  not  strictly  in 
accord  with  what  we  think  was  done  in  the, 
transactions  which  transpired  between  these 
parties.  Signatures  are  denied  when  they 
should  not  have  been  denied.  Other  things 
are  denied  when  they  should  not  have  been 
denied.  But,  after  all.  It  Is  for  a  court  of 
chancery  to  take  the  whole  case,  and  upon  It 
administer  what  Is  right.  Eliminating  the 
question  of  the  burden  of  proof,  and  whether 
it  was  shifted  by  the  proof  that  there  was 
fiduciary  relationship,  let  us  consider  for  the 
moment  tbe  case  presented.  That  there  was 
proof  of  a  fiduciary  relationship  between  the 
plaintiffs  and  the  defendant  William  H.  Bley- 
er  cannot  be  denied.  That  this  relationship 
was  not  pleaded  cannot  be  dented.  But  for 
tbe  present  purpose  concede  that  status,  and 
what  have  we?  .Tlgo  Bleyer  had  been  an  In- 
valid, suffering  from  locomotor  ataxia  for 
years.  Jennie  Bleyer  was  an  old  lady  of  62 
years.  Both  had  been  looked  after  and  cared 
for  by  their  brother  Sam.  No  business  cares 
had  been  cast  upon  them.  They  trusted  in 
him  as  does  the  child  In  the  parent  Sudden- 
ly misfortune  overcomes  the  staff  of  their 
lives.  The  word  comes  that  the  greatest  of 
all  afflictions  has  overcome  Samuel  T.  Bleyer; 
that  the  mind  which  bad  guided,  directed, 
and  supported  these  two  plaintiffs  had  flown. 
In  tbeir  extremity  they  call  upon  William  H. 
Bleyer.  To  them,  Charles  E.  Bleyer  bad  not 
been  faithful,  or,  at  least,  they  so  thought 

William  H.  Bleyer  had  counseled  with 
them  upon  other  matters,  and  why  not  upon 
this?  That  Jennie  Bleyer  was  wrought  up 
over  tbe  condition  of  Sam,  her  brother,  Is 
breathed  In  every  line  of  the  testimony.  That 
she,  whether  rightfully  or  wrongfully,  con- 
ceived that  ber  brother  Sam,  the  staff  and 
stay  of  her  life,  was  wrongfully  detained  of 
his  liberty,  is  equally  apparent  In  this  dis- 
tress she  telegraphed  William  H.  to  come  to 
New  York.  He  had  hardly  landed  until  he 
suggested  powers  of  attorney  as  to  their 
property  Interest  In  St.  Louis.  Counsel  for 
plaintiff  seem  to  concede  that  these  two  In- 
struments were  understood  by  the  parties. 
In  fact,  counsel  for  plaintiffs  urge  nothing 
against  these  instruments.  That  they  were 
secured  upon  the  suggestion  of  William  H. 
Bleyer  there  can  be  no  question.  We  are  al- 
so of  opinion  that  the  wording  of  the  instru- 
ments has  more  significance  than  would  ap- 
pear at  first  blush.  In  these  very  instru- 
ments it  is  provided  that  the  attorney  In  fact 
can  "convey  in  trust  or  otherwise  dispose  of 


tbe  property  in  question.  To  onr  mind,  the 
words  are  slg^nlficant  especially  the  words 
"convey  In  trust"  They  become  more  sig- 
nificant when  they  are  considered  with  tbe  atp 
tendant  circumstances.  Here  we  have  Wil- 
liam H.  and  Charles  E.  discussing  the  situa- 
tion of  these  two  people  whilst  en  route  to 
New  York,  and  Immediately  these  peculiarly 
worded  Instruments  as  procured  by  William 
H.  Had  he  meant  to  merely  mortgage  the 
property  for  security  or  otherwise,  it  Is  not 
likely  to  have  been  couched  in  this  peculiar 
language.  It  becomes  more  evident  that  there 
was  a  purpose  in  the  mind  of  William  H. 
when  he  drew  the  instruments  to  hold  the 
right  to  convey  the  properties  "In  trust,"  In 
the  true  sense  of  the  term,  when  we  see  and 
read  what  occurred  afterward.  At  every  cor- 
ner there  seems  to  appear  a  disposition  of 
William  H.  and  Charles  E.  to  have  the  corpus 
of  the  estates  held  by  these  two  decrepit  peo- 
ple (we  said  decrepit  for  one  was  aged  and 
the  other  an  Invalid,  and  both  Inexperienced) 
intact  for  tbe  survivors  in  blood.  William  H. 
and  Charles  E.  seemed  exceedingly  anxioua 
to  bold  these  estates,  as  well  as  that  of  Sam- 
uel T.,  Jointly  as  trustees.  In  fact  William 
H.  seems  to  have  been  as  much  or  more  in- 
terested in  that  than  In  pressing  the  claim  of 
Jennie  and  Jlgo  for  the  liberation  of  Sam. 
This  record  cannot  be  read  without  this  con- 
clusion. When  diplomacy  failed  to  get  him 
and  Charles  E.  together,  threatened  litiga- 
tion was  used,  and  this  through  tbe  malleable 
minds  of  Jennie  and  Jlgo,  over  whom  Wil- 
liam H.  appeared  to  have  absolute  control. 

These  were  met  by  countertbreats  upon 
the  part  of  Charles  E.  The  plans  finally  fail- 
ed, but  not  especially  on  account  of  the  will- 
ingness of  William  H.  for  them  to  fall.  He 
was  willing  that  Charles  E.  act  Jointly  with 
blm  throughout  tbe  three  estates.  Tbe  ob- 
jections on  tbe  one  side  came  from  tbe  en- 
feebled minds  of  tbe  plaintiffs  as  to  some 
things,  and  from  tbe  master  mind  of  Charles 
E.  as  to  others.  Throughout  all,  William  H. 
was  anxious  for  Joint  Instruments  In  all  the 
estates.  At  tbe  time  be  was  the  agent  and 
counsel  of  tbe  plaintiffs.  To  our  mind  there 
Is  one  thread  running  through  this  transac- 
tion. This  thread  had  its  beginning  In  the 
conversation  between  William  H.  and  Charles 
B.  whilst  en  route  to  New  York,  where  Wil- 
liam H.  WAS  going  In  response  to  the  message 
of  distress  previously  sent  by  Jennie.  From 
that  time  on  every  effort  seems  to  have  been 
to  get  these  two  estates,  as  well  as  their  in- 
terests in  their  brother's  estate,  beyond  tbe 
control  of  tbe  plaintiffs,  and  under  tbe  abso- 
lute control  of  William  H.  and  Charles  B., 
and  this  no  doubt  would  have  been  accom- 
plished, but  for  tbe  matters  hereinabove  de- 
tailed. Tbe  very  deeds  in  Issue  were  the  re- 
sults of  tbe  Joint  suggestions  of  William  H. 
and  Charles  E.,  although  not  in  strict  accord 
with  the  Ideas  of  Charles  E.,  for  in  common 
parlance  he  demanded  a  "finger  in  the  pie." 
To  our  mind  It  apipears  that  for  William  H. 
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to  have  made  a  "conveyance  In  trust"  bo  soon 
after  the  powers  of  attorney  authorizing  such 
would  have  lent  color  to  fraud,  and  he  and 
Charles  E.  so  thought,  and  for  that  reason  the 
last  deeds  were  secured,  and  secured  at  a  time 
whilst  William  H.  was  leading  plaintiffs  to 
believe  that  he  was,  In  good  faith,  assisting 
them  In  trying  to  liberate  Samuel  T.  Bleyer. 
Another  fact  should  not  be  overlooked.  From 
the  record  It  appears  that,  whilst  In  proper 
mental  vigor,  Samuel  T.  Bleyer  was  a  strong, 
successful  business  man.  It  also  appears  that 
he  realized  the  frailties  of  the  plaintiffs;  that 
he  kept  them  with  blm  and  managed  their  af- 
fairs ;  that  he  provided  for  their  future  by  a 
proper  will  upon  hts  demise.  Of  course,  this 
will  could  not  reach  the  property  in  plaintiffs' 
names,  but  only  that  which  he  was  leaving 
to  them;  but  it  clearly  Indicates  his  idea  of 
their  inability  to  attend  to  business.  This, 
however,  does  not  warrant  William  H.  or 
Charles  E.  to  undertake  to  reduce  the  two 
estates  In  question  to  the  same  status  of  tiie 
one  provided  for  by  will.  If  these  parties  are 
incompetent  under  the  law  to  handle  their 
property,  the  law  provides  a  method  of  chang- 
ing it,  without  deeds.  We  do  not  believe 
these  Instruments  were  understandingly  en- 
tered into  by  the  plaintiffs.  We  believe  that 
they  were  imposed  upon  by  William  H.  Bley- 
er, he  knowing  the  confidence  they  reposed 
in  him.  We  have  read  and  reread  this  rec- 
ord. Each  reading  has  more  thoroughly  con- 
vinced us  that  the  learned  chancellor,  nisi, 
was  In  error. 

The  decrees  should  b^  reversed,  with  direc- 
tions to  enter  decrees  as  prayed  for  by  the 
plaintiffs  in  their  petitions.  It  Is  so  ordered. 
All  concur. 


STONE  et  al.  v.  PERKINS  et  al. 

(Supreme   Court  of  Missouri,   Division   No.   2. 

March  9,  1909.     Rehearing  Denied   March 

80,  1909.) 

1.  Public  Lands  (J   61*)  —  Patents  fbom 

COUNTT— PBIO  BITT. 

A  subsequent  land  patent,  issued  by  a  coun- 
ty with  knowledge  of  the  issuance  of  a  prior 
patent  to  the  same  land,  passed  no  title. 
.  lEA.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  203 ;   Dec.  Dig.  {  61.*] 

2.  JuDGMKNT  (§  554*)— Conclusiveness— Na- 
TUBE  OF  Action. 

A  Indgment  for  defendant  in  ejectment,  no 
equitable  defense  having  been  pleaded,  is  no 
bar  to  a  sul>sequent  ejectment  suit  between  the 
tame  parties  for  the  same  land,  whether  the 
title  and  defenses  be  the  same  or  not. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  §  1051;    Dec  Dig.  g  554.*] 

3.  Advebse  Possession  (|  44*)— Colob  of  Ti- 
tle—Continuity  OF  Possession. 

Possession  under  color  of  title,  shown  to 
have  lasted  only  for  about  three  months,  was 
insufficient  after  the  expiration  of  the  period  of 
limitations  to  establish  title  by  adverse  posses- 
sion on  the  theory  that  the  law  presumes  the 
continuance  of  adverse  possession  once  existing. 


since  the  occupancy  In  order  to  ripen  into  title 
must  be  continuous,  uninterrupted  and  adverse 
for  the  entire  required  time. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  227;   Dec.  Dig.  g  44.*] 

4.  Quietino  Title  (J  47*)— Tbial  of  Title- 
Question  FOB  Coubt  ob  Jubt. 

The  trial  of  title  under  Rev.  St  1899,  i 
650  (Ann.  St.  1006,  p.  667),  providing  for  suits 
to  determine  interests  and  quieting  title  to  real 
estate,  is  for  the  court  and  not  for  the  jury. 

[E3d.  Note. — For  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  {  96;   Dec.  Dig.  §  47.*] 

5.  Appeal  and   Ebbob  (S   1071*)— Habmless 
Ebhob  —  Instbuctions  —  Tbial    Befobb 

COUBT. 

Where  an  action  to  quiet  title  was  tried 
to  the  court  without  a  jury  in  so  far  as  the 
issue  of  title  was  concerned,  an  instruction  that 
plaintiffs'  prior  legal  title  should  be  sustained, 
though  the  jury  should  find  that  W.  had  a 
temporary  building  or  structure  on  the  land, 
which  he  occupied  for  a  few  months  and  then 
abandoned,  was  not  prejudicial  to  defendants. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4235 ;    Dec.  Dig.  f  1071.*] 

0.  Advebse  Possession  (gg  23,  88*)— Pathent 

OF  Taxes— Cutting  Timbeb. 

Payment  of  taxes  and  cutting  timber  on 
land  do  not  constitute  adverse  possession,  but 
are  evidence  of  a  claim  of  ownership. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g§  113,  509;  Dec.  Dig.  gg 
23,  88.*] 

7.  Pleading  (g  406*)— Misjoindeb  of  Causes 
— Waives. 

Where  an  alleged  misjoinder  of  causes  of 
action  appeared  on  the  face  of  the  petition,  de- 
fendants waived  it  by  failing  to  demur  on 
that  ground. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g  1370;    Dec.  Dig.  g  406.*] 

8.  Tbespass  (g  44*)— Right  to  Sue— Owneb- 
BHip— Pbesumptions. 

Where  plaintiffs  had  the  legal  title  to  land 
not  in  the  actual  occupancy  of  another,  plain- 
tiffs are  presumed  to  be  in  possession  and  were 
entitled  to  sue  in  trespass  for  the  cutting  of 
timber  therefrom. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  g  112;   Dec.  Dig.  g  44.*] 

9.  Judgment  (g  203*)— Diffebent  Causes  of 
Action— One  Judgment. 

Rev.  St.  1899,  g  694  (Ann.  St  1906,  p. 
703),  provides  that  where  there  are  several 
causes  of  action  united  in  a  petition,  or  where 
there  are  several  issues,  a  judgment  on  each  sep- 
arate finding  shall  await  the  trial  of  all  the 
issues,  and  section  773  (page  750)  declares  that 
only  one  final  judgment  shall  be  given  in  an 
action.  Beld  that,  where  an  action  involved  the 
quieting  of  title  to  certain  land  and  a  claim  for 
trespass  in  the  cutting  of  timber,  forms  of  judg- 
ments entered  on  such  counts  on  different  days 
should  be  treated  as  one  final  judgment,  though 
it  would  have  been  better  practice  for  the  court 
merely  to  have  made  its  findings  and  deferred 
entry  of  final  judgment  until  alter  trial  of  all 
the    issues. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  g  361;    Dec.  Dig.  g  203.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;   J.  L.  Fortj  Judge. 

Action  by  Parmella  L.  Stone  and  others 
against  A.  B.  Perkins  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Afllrmed. 


*For  other  CBse*  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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Mozley  &  Wammack,  for  apxtellants.  Jas. 
E.  Reese  and  Keaton  &  Keaton,  for  re- 
spondents. 

GANTT,  P.  J.  This  Is  an  action  under 
section  050,  Rev.  St.  1899  (Ann.  St.  1906,  p. 
CC7),  made  returnable  to  the  March  term, 
1904,  of  the  circuit  court  of  Stoddard  coun- 
ty, wherein  the  plaintiffs  allege  In  their  first 
count  that  they  are  the  owners  In  fee  simple 
of  all  of  section  9  of  township  23,  range  12, 
In  Stoddard  county,  Mo.  They  allege  that 
the  defendants  claim  to  hare  some  title,  es- 
tate, and  interest  In  and  to  said  lands  ad- 
Terse  to  the  title  of  plaintiffs, '  and  they 
prayed  the  court  to  ascertain  and  determine 
the  title  and  Interest  of  the  plaintiffs  and 
the  defendants  respectively  in  and  to  said 
real  estate,  and  to  adjudge  and  decree  the 
title  of  the  plaintiffs  therein,  and  to  declare 
the  defendants'  claim  a  cloud  upon  plain- 
tiffs' title  and  to  remove  the  same.  In  the 
second  count  plaintiffs  state  that  on  or  about 
the  1st  day  of  October,  1896,  and  on  divers 
days  and  times  thereafter,  the  defendants 
.without  leave  wrongfully  entered  upon  said 
section  of  land,  and  did  hire  and  command 
other  persons  to  enter  Into  -and  upon  said 
premises,  and  did  then  and  there  cut  down 
and  destroy  and  carry  away  and  convert  to 
their  own  use  timber  and  trees  of  the  value 
of  $3,000,  to  the  damage  of  the  plaintiffs  In 
the  sum  of  $3,000,  for  which  plaintiffs  pray 
judgment  In  their  answer  defendants  deny 
that  the  plaintiffs  are  the  owners  in  fee  of 
the  S.  1/^  of  the  S.  B.  %  of  the  N.  W.  %  of  the 
S.  E.  ^  and  the  W.  Mt  of  section  9  In  town- 
ship 23,  range  12,  containing  440  acres,  and 
being  a  part  of  the  land  described  In  plain- 
tiffs' petition.  They  denied  that  they  had 
trespassed  upon  said  land,  and  admitted 
tJiat  they  claim  title  to  the  same,  and  that 
their  claim  Is  adverse  to  the  claim  of  plain- 
tiffs. They  aver  that  they  are  the  owners  In 
fee  simple  and  claim  the  title  to  the  above- 
described  440  acres,  and  that  they  have  been 
in  the  actual  possession  thereof  from  the 
17th  of  December,  1802,  to  the  present  date 
and  disclaimed  all  title  or  ownership  to  the 
remainder  of  said  land  In  said  section  9  as 
aforesaid.  Further  answering,  the  defend- 
ants state  that  on  the  17th  of  December, 
1892,  the  defendant  A.  B.  Perkins  acquired 
title  by  mesne  conveyances  from  Stoddard 
county  to  said  real  estate  and  Immediately 
entered  Into  the  possession  of  the  same,  and 
that  on  the  4th  of  March,  1893,  W.  B.  Stone, 
the  ancestor  of  the  plaintiffs,  and  plaintiffs* 
grantor,  brought  suit  against  A.  B.  Perkins 
and  John  Ware  In  the  Circuit  Court  of  the 
United  States  in  the  Eastern  Division  of 
the  Eastern  District  of  Missouri  to  recover 
possession  of  said  real  estate  and  for  dam- 
nges  on  account  of  cutting  and  removing 
the  timber  therefrom,  being  the  same  cause 
of  action  set  forth  in  the  petition  of  the 
plaintiffs  herein,  and  In  said  action,  upon 
a  trial  of  said  cause  on  its  merits,  judg- 


ment was  rendered  by  said  court  on  tbe  21st 
day  of  March,  1898,  In  favor  of  the  defend- 
ants therein.  Defendants,  furtner  answer- 
ing, pleaded  the  10  years*  statute  of  limita- 
tions, and  for  answer  to  the  second  count 
of  plaintiffs*  petition  defendants  pleaded, 
first,  a  general  denial,  and,  second,  a  plea 
of  both  the  5  years*  and  the  10  years*  stat- 
ute of  limitations;  and  in  answer  to  this 
second  count  defendants  also  pleaded  that 
on  the  4th  of  March,  1893,  W.  B.  Stone,  un- 
der whom  plaintiffs  claim,  brought  suit 
against  the  defendants  therein  in  the  Cir- 
cuit Court  of  the  United  States  for  the 
Eastern  Division  of  the  Eastern  District  of 
Missouri  for  $8,000  damages  on  account  of 
cutting  and  removing  timber  from  the  land 
described  in  said  second  count  of  the  peti- 
tion, and  upon  the  trial  upon  merits  Judg- 
ment was  rendered  by  the  court  In  favor  of 
the  defendants.  Therefore  the  defendants 
prayed  judgment  There  was  a  reply  deny- 
ing all  the  new  matter  pleaded  in  the  de- 
fendants' answer. 

The  evidence  on  both  sides  tended  to  es- 
tablish that  fhe  land  in  dispute  was  what  is 
known  as  swamp  and  overflowed  lands, 
which  had  been  given  by  the  United  States 
by  Act  Cong.  Sept  28,  1850,  c.  84,  O  Stat 
519,  to  the  state  of  Missouri.  And  by  the 
state  of  Missouri  by  the  several  acts  of  the 
General  Assembly  in  the  years  1851,  1853, 
1855,  and  1857  (Laws  1^0-51,  p.  238;  Laws 
1852-53,  p.  108;  Laws  1855,  p.  160;  Laws 
1857,  p.  32),  were  donated  to  Stoddard  coun- 
ty. In  1869  Stoddard  county  executed  a 
deed  by  its  commissioner  to  tbe  lands  in 
suit  to  Louis  N.  Ringer,  and  plaintiffs  ac- 
quired this  Ringer  title  by  mesne  convey- 
ances. On  the  16th  of  December,  1892,  Stod- 
dard coimty  by  patent  conveyed  this  land  to 
J.  S.  Miller,  and  on  the  17th  of  December, 
1892,  Miller  conveyed  the  same  by  quitclaim 
deed  to  the  defendant  A.  B.  Perkins  for  an 
alleged  consideration  of  $1,100.  This  deed 
and  patent  were  duly  recorded  in  the  re- 
corder's office  of  said  county  on  the  11th  of 
January,  1893.  At  that  time  the  evidence 
tended  to  show  the  land  was  vacant  and  not 
in  the  possession  of  any  one,  but  on  the  17th 
of  December,  1892,  the  defendant  A.  B.  Per- 
kins erected  a  building  thereon  and  put  ono 
John  Ware  In  It  as  his  tenant  At  the  May 
term,  1893,  of  the  United  States  (3ourt  for 
the  Eastern  Division  of  the  Eastern  District 
of  Missouri,  W.  B.  Stone,  plaintiffs'  ancestor 
and  immediate  grantor,  holding  at  that  time 
whatever  title  plaintiffs  now  have,  institut- 
ed two  actions  against  the  defendant  Per- 
kins and  his  tenant,  John  Ware,  one  in  eject- 
ment to  recover  the  possession  of  the  land 
in  suit  and  another  by  injunction  to  re- 
strain them  from  cutting  the  timber  from 
the  land  pending  the  action  of  ejectment 
At  the  return  term  of  that  writ  Perkins  and 
Ware  filed  their  answers,  which  were  gen- 
eral denials.  In  1898  a  trial  was  had  in  the 
United  States  Circuit  (3ourt  which  resulted 
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In  a  Judgment  for  the  defendants  in  the 
ejectment  case.  See  Stone  v.  Perkins  (C.  C.) 
^  Fed.  616,  and  the  temporary  Injunction 
which  was  ancillary  to  the  action  of  eject- 
ment was  dissolved.  On  March  22,  189S,  A. 
B.  Perkins  and  wife  conveyed  the  land  In 
suit  to  their  son  Dale  Perkins,  and  on  April 
25,  1888,  A.  B.  Perkins  sold  the  timber  of 
said  land  to  Nimmons  &  Bennett  and  gave 
them  until  January  1,  1000,  to  remove  all 
of  the  white  oak  from  said  land  in  consid- 
eration of  12,000,  which  timber  the  evidence 
tended  to  show  they  did  cut  and  remove  to 
a  large  extent  from  and  after  October  26, 
1898.  The  evidence  further  shows  that  Jer- 
ry Tramble  about  the  year  1891  cleared  2V4 
acres  of  the  land  in  section  9  and  cultivated 
it  for  about  two  years,  and  that  after  that 
Tramble  sold  his  holding  or  claim  to  Kltter- 
man  and  gave  him  a  quitclaim  deed  there- 
for, and  Kitterman  took  possession,  and  his 
testimony  was  to  the  effect  that  during  the 
last  15  years  no  person  had  been  In  the 
actual  possession  of  any  portion  of  this  land 
except  himself  and  Tramble.  The  evidence 
as  to  Ware's  possession  was  to  the  effect 
that  A.  B.  Perkins  built  a  house  on  the  land 
and  put  Ware  in  possession  thereof  to  hold 
for  him.  Ware  remained  thereon  until  the 
Injunction  suit,  when  he  abandoned  the 
same,  and  the  house  was  removed  there- 
from about  two  months  after  Ware  bad 
gone  into  possession.  After  that  Perkins 
had  no  other  person  in  actual  possession  of 
the  land  or  any  portion  thereof.  Samuel  P. 
Campbell,  one  of  the  plalntlflfs,  testified  that 
he  found  Tramble  on  the  land  and  told  him 
to  hold  the  land  for  W.  B.  Stone  in  1897. 
There  was  no  written  lease,  but  Campbell 
told  Tramble  to  stay  there,  and  when  they 
got  the  title  settled  they  would  sell  him  40 
acres  of  the  land.  On  December  24,  1902, 
defendant  Dale  Perkins  brought  an  action 
of  ejectment  against  Kitterman  for  the  pos- 
session of  the  premises,  and  under  the  rule 
of  the  court  the  parties  were  required  to 
file  an  abstract  of  the  title  under  which 
they  claimed,  and  the  defendant  Perkins, 
as  plaintiff  in  that  suit,  filed  the  same  ab- 
stract of  title  through  the  patent  to  J.  S. 
Miller,  which  A.  B.  Perkins  had  filed  in  the 
ejectment  suit  in  the  United  States  Circuit 
Court,  being  the  same  that  W.  B.  Stone 
brought  in  the  United  States  Circuit  Court 
in  the  case  of  Stone  t.  Perkins.  This  action 
was  tried  In  September,  1903,  and  plaintiff 
Perkins  dismissed  his  ejectment  suit.  In 
1893  Perkins  took  possession  of  the  land 
through  hia  agents  and  was  cutting  the  tim- 
ber off  of  it  when  be  was  stopped  by  the  in- 
junction. In  1904  plaintiffs  began  this  ac- 
tion. Plaintiff  Campbell  derived  his  title  to 
the  one-half  Interest  -by  purchase  from  Car- 
rie B.  Thurber  under  a  power  to  sell  con- 
tained in  the  will  of  Nathan  T.  Thurber  of 
date  September  1,  1908.  This  summary  of 
the  evidence  is  a  sufficient  basis  for  a  dis- 


cussion of  the  rights  of  the  parties  involved 
in  this  suit. 

1.  It  will  be  observed  that  the  county  of 
Stoddard  is  the  common  source  of  title  of 
both  plaintiffs  and  defendants,  and  the  plain- 
tiffs deduce  their  title  to  this  land  throush 
the  patent  made  by  Stoddard  county  through 
its  special  commissioner,  Alfred  Eltzrotli,  to 
Louis  M.  Ringer  April  28,  1869,  and  that 
patent  was  duly  recorded  May  10,  18G9, 
and  Ringer's  title  by  mesne  conveyances  was 
conveyed  to  W.  B.  Stone  on  May  80,  1888, 
and  the  deed  of  the  latter  was  duly  recorded 
July  7,  1888;  whereas,  the  defendants'  pa- 
per title  is  deduced  through  the  patent  of 
Stoddard  county  to  J.  S.  MUIer  December 
16,  1802.  So  that  there  can  be  no  sort  of 
doubt,  under  the  decision  of  this  court  in 
Simpson  V.  Stoddard  County,  173  Mo.  421, 
73  S.  W.  700,  that  the  plaintiffs  by  their  con- 
veyances from  Stone  held  the  superior  paper 
title  to  the  land  in  suit.  The  defendants 
claim  title  under  the  patent  from  Stoddard 
county  to  Miller  in  1892  when  the  county 
had  already  disposed  of  the  title  to  Ringer 
with  full  notice  of  Ringer's  title  at  the  time. 
So  that  as  to  the  first  count  under  section 
650  it  is  only  necessary  to  determine  the 
effect  of  the  ejectment  action  brought  by 
Stone  against  Perkins  in  1893  in  the  United 
States  Circuit  Court  for  the  Eastern  Distlct 
of  Missouri.  It  is  insisted  by  the  defendants 
that  the  judgment  in  that  case,  being  for 
the  defendants,  estops  the  plaintiffs  from 
claiming  title  at  this  time.  As  already  seen, 
that  was  a  plain  action  of  ejectment  in  the 
United  States  court,  and  the  answer  was  a 
general  denial,  and  there  was  a  judgment 
for  defendants.  There  was  no  equitable  de- 
fense relied  upon  in  that  case,  and  it  is  a 
settled  law  of  this  state  that  a  judgment  in 
ejectment  pure  and  simple  is  not  a  bar  to  an- 
other action  in  ejectment  for  the  same  land 
between  the  same  parties.  The  law  of  this 
state  was  fully  and  exhaustively  reviewed 
and  settled  by  Judge  Napton  in  Eimmel  v. 
Benna,  70  Mo.  52,  and  has  since  been  ad- 
hered to  in  numerous  cases.  Sutton  v.  Dam- 
eron,  100  Mo.  141,  13  S.  W.  497;  Speed  v. 
Terminal  Railroad  Co.,  163  Mo.  Ill,  63  S.  W. 
393;  Crowl  v.  Crowl,  195  Mo.,  loc.  cit  345, 
346,  92  S.  W.  890.  In  the  case  of  Speed  v. 
Terminal  R.  R.  Co.  it  was  expressly  ruled 
that  a  Judgment  for  a  defendant  in  the  eject- 
ment case  tried  in  a  federal  court  is  no  bar 
to  a  subsequent  ejectment  between  the  same 
parties  for  the  same  land,  whether  the  title 
and  defenses  be  the  same  or  not.  Accord- 
ingly, it  must  be  held  that  the  third  instruc- 
tion requested  by  the  defendants  and  re- 
fused by  the  court  was  properly  denied  for 
the  reason  that  the  Judgment  In  favor  of  the 
defendants  in  the  United  States  Circuit 
Court  did  not  have  the  effect  to  vest  the 
lawful  possession  of  the  land  in  controversy 
in  the  defendant  A.  B.  Perkins  as  therein 
asserted.     As  the  Judgment  in  the  Circuit 
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Court  of  the  United  States  was  no  bar  to  a 
subsequent  ejectment  by  the  plaintiffs  for 
the  same  land  against  the  defendants,  nei- 
ther can  It  be  pleaded  as  a  bar  to  this  ac- 
tion to  have  the  title  declared  and  adjudi- 
cated In  plaintiffs  as  against  the  defendants. 
2.  This  brings  us  to  the  remaining  defense 
of  the  statute  of  limitations  of  10  years  In- 
terposed by  the  defendants  In  this  case. 
Having  already  determined  that  the  plain- 
tiffs have  the  legal  title  to  the  lands  in  con- 
troversy as  the  grantees  of  the  title  conveyed 
by  Stoddard  county  to  Ringer  April  28,  1869, 
It  follows  that,  unless  the  defendants  have 
established  title  to  the  land  by  adverse  pos- 
session for  10  years,  the  legal  seisin  and  pos- 
session of  the  land  followed  the  legal  title 
and  plaintiffs  are  entitled  to  a  decree  to  the 
same.  Bradley  v.  West,  60  Mo.  33.  The 
evidence,  In  brief,  as  to  the  actual  possession 
of  this  land,  consisted  on  the  part  of  the  de- 
fendants as  well  as  the  plaintiffs  of  proof 
that  In  1893  the  defendant  A.  B.  Perkins 
built  a  small  bouse  upon  a  portion  of  this 
land  and  placed  one  John  Ware  in  possession 
thereof,  and  Ware  resided  In  this  house  on 
the  land  for  some  two  or  three  months,  when 
he  left  it  The  house  was  removed  by  a  third 
party,  and  after  that  neither  Ware  nor  de- 
fendant Perkins  were  ever  in  actual  posses- 
sion of  the  land.  On  the  other  band,  there 
was  evidence  that  one  Tramble  built  a  house 
at  one  time  on  a  part  of  section  9  by  mis- 
take and  never  claimed  title  to  any  portion 
of  section  9  until  after  the  United  States 
court  decided  the  case  of  Stone  v.  Perkins 
in  favor  of  the  defendant.  Some  time  in 
1899  Tramble  quitclaimed  to  Kittcrman  and 
Tramble  and  Kltterman's  claim,  however, 
was  only  to  40  acres  in  section  9.  It  Is  too 
plain  for  discussion  that  this  evidence  did 
not  establish  a  continuous,  uninterrupted, 
and  adverse  possession  of  the  land  by  the 
defendant  Perkins  by  virtue  of  the  Ware 
occupation  of  the  land.  There  was  also  evi- 
dence that  the  defendant  Perkins  sold  the 
timber  to  two  parties,  and  that  they  cut  a 
large  portion  thereof,  Tc  sustain  their  claim 
of  adverse  possession,  th(  defendants  insist 
that  their  taking  ot  the  actual  possession  of 
the  land  in  December,  1S92,  and  putting 
Ware  in  possession  to  hold  the  same  for 
them,  commenced  the  running  of  the  statute 
of  limitations  in  their  favor,  and  that  the 
law  presumes  the  continuance  of  such  ad- 
verse possession  upon  the  principle  that, 
when  the  existence  of  the  state  of  facta  is 
once  established  by  proof,  the  law  presumes 
such  state  of  things  to  continue  to  exist  as 
before  until  the  contrary  is  shown;  but  this 
contention  ignores  an  equally  well-settled 
principle  of  law  that  presumptions  must 
yield  to  facts  and  are  only  Indulged  In  the 
absence  of  facts  to  the  contrary.  The  asser- 
tion by  the  defendants  that  their  possession 
under  color  of  title,  to  wit,  their  possession 
under  the  Miller  patent,  which  was  taken 


subsequent  to  and  with  full  notice  of  the 
prior  Ringer  patent,  may  be  discontinued 
after  a  month  or  a  year,  and  that  thereafter 
the  constructive  possession  of  the  land  would 
follow  their  color  of  title,  instead  ot  the  true 
title,  and  after  10  years  the  real  owners 
would  be  barred  by  the  statute  of  limitation, 
is  In  plain  violation  of  the  well-established 
law  of  this  state.  In  Turner  v.  Hall,  60  Mo. 
2T5,  Judge  Hough,  speaking  for  this  court, 
said:  "It  would  be  a  new  and  dangerous 
doctrine  to  hold  that  a  possession  under 
color  of  title  may  be  discontinued  after  a 
year  or  a  month  or  a  week,  and  that  there- 
after the  constructive  possession  of  the  land 
would  follow  the  color  of  title  Instead  of  the 
true  title."  On  the  contrary,  all  the  authori- 
ties in  this  state  hold  that  that  act  of  pos- 
session must  be  visible  and  continuous  for 
the  requisite  period  of  10  years  in  order  to 
create  the  bar.  The  circuit  court  found,  and 
we  think  the  evidence  abundantly  supports 
it  in  so  doing,  that  there  was  no  adverse 
possession  by  the  defendants  of  this  laud  for 
10  years,  and  therefore  the  claim  of  adverse 
possession  predicated  alone  upon  the  Judg- 
ment of  the  United  States  Circuit  Court,  and 
the  temporary  occupation  by  Ware  of  a  part 
of  the  land  for  not  exceeding  three  months, 
and  the  presumption  that  this  possession 
was  continued  in  face  of  all  the  evidence  to 
the  contrary,  is  utterly  untenable. 

In  this  connection  It  may  be  well  to  con- 
sider the  objection  to  the  second  instruction 
given  by  the  court,  in  which  it  stated  that  the 
prior  legal  title  of  the  plaintiff  must  be  sus- 
tained, notwithstanding  the  jury  may  find 
and  believe  from  the  evidence  that  one  John 
Ware  had  a  temporary  building  or  structure 
on  said  premises  for  p  few  months  and  oc- 
cupied the  same,  which  he  abandoned  after 
occupying  the  same  for  a  few  months,  and 
said  structure  was  removed  soon  after  be 
abandoned  the  same.  It  must  be  borne  in 
mind  that  this  cause  was  tried  before  the 
court,  without  the  Intervention  of  the  Jury, 
as  to  this  first  count.  It  has  been  uniformly 
ruled  that  the  trial  of  title  tmder  section  630 
is  for  the  court  and  not  for  a  jury,  and  hence 
this  declaration  of  law  could  in  no  manner 
have  affected  the  rights  of  the  parties  in  the 
determination  of  their  title.  As  to  the  ob- 
jection that  it  was  a  comment  upon  the  evi- 
dence, as  it  was  a  trial  before  the  court,  this 
comment  could  in  no  wise  have  misled  any 
one  and  was  strictly  within  the  evidence  in 
the  case.  And  it  may  also  be  observed  that 
the  defendants'  claim  of  possession  by  the 
reason  of  payment  of  taxes  and  cutting  the 
timber  on  the  land  did  not  constitute  adverse 
I)ossession,  but  were  only  acts  tending  to 
show  claim  of  ownership.  Carter  v.  Horn- 
back,  139  Mo.,  loc.  clt.  245,  40  S.  W.  893.  In 
our  opinion  the  circuit  court  properly  adjudg- 
ed the  title  to  this  land  in  the  plaintiffs  as 
against  the  defendants. 

3.  We  are  thus  brought  to  a  consideration 
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of  th«  action  of  th^  court  upon  the  Bocond 
count  In  the  petition.  After  baring  decreed 
tbe  title  of  the  land  to  be  In  the  plaintiff 
Samuel  F.  Campbell,  the  court  then  proceed- 
ed to  try  tbe  action  of  trespass  for  the  cut- 
ting of  timber  on  the  said  land  from  1896  up 
to  the  commencement  of  tbe  action  alleged 
in  the  second  count  of  the  petition,  to  wit, 
that  on  or  about  the  lat  day  of  October,  189B, 
and  on  divers  days  and  dirers  times  there- 
after, the  defendants  without  leave  wrong- 
fully entered  upon  said  section  9.  of  which 
the  plaintiffs  were  then  and  there  the  owners, 
and  did  hire,  command,  and  order  divers 
other  persons  to  enter  upon  said  premises, 
and  did  then  and  there  cut  down,  destroy, 
and  take  and  carry  away  timber  and  trees 
of  the  value  of  $3,000.  To  this  count  the  de- 
fendants, as  already  noted,  pleaded  first  tbe 
five  years'  statute  of  limitation  and  the  ten 
years'  statute  of  limitation.  This  action  was 
returnable  to  tbe  March  term,  1901,  and  the 
court  gave  tbe  following  two  declarations  of 
law  on  tbe  question  of  trespass: 

"Tbe  court  declares  the  law  to  be  that  un- 
less it  finds  and  believes  from  the  testimony 
that  the  plaintiff  was  In  possession  of  tbe 
land  In  controversy  on  the  24th  day  of  Octo- 
ber, 1908,  and  continued  in  such  possession 
during  tbe  time  In  which  the  trespass  Is  al- 
leged to  have  been  committed,  that  he  cannot 
recover  In  this  action,  and  the  finding  will 
be  for  tbe  defendant. 

"The  court  declares  tbe  law  to  be  that  an 
action  for  trespass  will  not  pass  to  the  gran- 
tee by  a  conveyance  of  the  land  upon  which 
the  alleged  trespass  was  committed,  and,  un- 
less the  plaintiff  has  shown  by  the  testimony 
a  lawful  assignment  of  the  cause  of  action 
herein  to  himself,  he  cannot  recover,  and  the 
findings  will  be  for  the  defendant" 

The  testimony  on  the  part  of  the  plaintiff 
was  to  the  effect  that  he  owned  one  half  of 
this  land  in  February,  1897,  under  a  contract, 
and  he  acquired  the  other  half  In  1903,  and 
that  be  acquired  this  title  from  Mrs.  Carrie 
Thnrber,  the  wife  of  John  T.  Thurber.  On 
cross-examination  he  stated  that  he  took  an 
assignment  of  this  cause  of  action.  There 
was  no  proof  or  at  least  nothing  upon  which 
a  Judgment  could  be  rendered  as  to  any  tim- 
ber cut  by  the  defendant  prior  to  1898.  The 
testimony  tended  to  prove  that  after  tbe  26th 
of  October,  1898,  Nimmons  &  Bennett  cut 
what  is  known  as  "headings"  on  said  land 
and  took  away  the  timber  therefrom  for  a 
period  of  about  three  years  to  the  amount  of 
$3,000  in  value.  Tbe  testimony  on  tbe  part 
of  the  defendant  was  that  A.  B.  Perkins  sold 
tbe  timber  on  this  land  to  Nimmons  &  Ben- 
nett for  $2,000,  that  after  he  sold  to  them  be 
did  not  cut  any  of  the  timber  himself  nor  di- 
rect them  to  cut  off  any  of  It  after  he  had 
■old  It,  but  that  Nimmons  &  Bennett  cut  the 
same  with  his  consent  under  his  contract 
with  them  and  paid  for  it,  and  that  the  date 
of  the  sale  was  April  25,  1898.  There  is  no 
fomud  written  assignment  of  tBe  cause  of 

117S.W.— 46 


action  for  the  trespass  from  Mrs.  Thurber 
to  the  plaintiff  Samuel  F.  Campbell.  All  that 
appears  on  this  subject  is  as  follows:  "Q. 
You  have  an  assignment  of  Carrie  E.  Ttaur- 
ber's  Interest  or  cause  of  action,  is  that  It? 
Ans.  Yes,  sir."  Neither  Is  tbe  bill  of  sale  of 
th«  timber  from  Perkins  to  NInmions  &  Ben- 
nett of  date  April  25,  1898,  set  out  in  the  rec- 
ord, although  the  record  does  show  that  the 
plaintiff  offered  the  record  of  tbe  said  bill  of 
sale  In  evidence,  and  when  offered  the  court 
said:  "Read  it,  and  I  will  see  what  It  is." 
When  the  plaintiffs  proceeded  to  make  their 
proof  upon  the  second  count,  the  defendants 
objected  to  the  introduction  of  any  testimony 
for  the  reason  that  this  was  an  action  sound- 
ing in  tort  or  trespass  and  could  not  be  Joined 
with  a  suit  to  quiet  title,  but  this  objection 
was  overruled,  and  the  defendants  saved 
their  exceptions.  As  to  this  misjoinder  It  was 
apparent  on  the  face  of  the  petition,  and  by 
falling  to  demur  for  this  cause  the  defend- 
ants must  be  held  to  have  waived  it '  Blair 
V.  Railroad  Co.,  89  Mo.,  loc.  dt  394,  1  S.  W. 
350 ;  sections  698  and  602,  Rev.  St  1899  (Ann. 
St  1906,  pp.  622,  628). 

Under  this  count  it  Is  insisted,  first,  that 
there  is  no  evidence  upon  which  Judgment  for 
the  plaintiff  could  be  based.  It  Is  conceded 
by  tbe  learned  counsel  for  tbe  defendants 
that.  If  plaintiffs  had  constructive  possession 
of  the  land  at  the  time  tbe  timber  was  cut 
by  defendant  by  reason  of  his  ownership  of 
the  title  thereto,  he  may  maintain  trespass. 
In  the  absence  of  adverse  possession  there- 
of by  the  defendant  When  a  party  has  the 
legal  title  to  land  not  In  the  actual  occupancy 
of  another,  he  Is  presumed  to  be  In  tbe  pos- 
session so  as  to  maintain  trespass  against 
tbe  wrongdoer.  Ware  v.  Johnson,  55  Mo.,  loc. 
clt  603.  And  as  the  evidence  in  this  case  be- 
fore the  court  negatived  tbe  adverse  posses- 
sion of  the  defendant  and  the  court  so  de- 
creed on  the  first  count  in  the  petition,  it  is 
plain  that  this  objection  to  the  right  of  tbe 
plaintiff  to  recover  because  they  had  no 
possession  of  tbe  land  snfilcient  to  maintain 
trespass  cannot  be  sustained.  We  have  al- 
ready held  in  the  examination  of  the  evi- 
dence on  the  first  count  that  the  pleadings 
and  Judgment  in  the  federal  court  did  not 
establish  the  legality  of  the  defendants'  pos- 
session of  the  land.  The  case  of  E^tes  v. 
Nell,  140  Mo.  639,  41  S.  W.  940,  does  not  sup- 
port the  defendants'  position  in  this  case. 

4,  As  to  the  claim  that  there  was  no  proof 
of  an  assignment  of  Mrs.  Thurber's  Interest 
or  right  of  action  for  tbe  trespass  prior  to 
her  conv^ance  of  the  land  to  Campbell,  the 
plaintiff  herein,  we  have  already  recited  the 
evidence  brought  out  by  the  defendant  him- 
self that  she  had  assigned  this  cause  of  ac- 
tion to  the  plaintiff,  and  no  objection  was 
made  to  the  form  of  this  proof  at  the  time, 
and  It  Is  too  late  now  to  object  that  tbe 
formal  written  assignment  was  not  preserved 
In  the  record. 

5.  Tbe  defendants  complain  of  the  court'! 
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refnsal  to  give  the  tLlrd  Instrnotion  request- 
ed by  tbem.  Tbat  Instruction  was  in  the  fol- 
lowing words:  "The  court  declares  the  law 
to  be  that  the  effect  of  the  Judgment  In  eject- 
ment, In  the  suit  of  W.  B.  Stone  ▼.  Amos 
B.  Perkins,  rendered  in  the  District  Court 
of  the  United  States  for  the  Eastern  District 
of  Missouri,  In  favor  of  said  Amos  B.  Per- 
kins (the  same  not  having  been  set  aside  or 
reversed),  was  to  vest  the  lawful  possession 
of  the  land  in  controversy  under  color  and 
claim  of  title  in  said  Amos  B.  Perkins  from 
the  date  of  the  filing  of  the  petition  In  said 
cause,  to  wit,  the  year  March,  1893,  and  that, 
in  the  absence  of  proof  to  the  contrary,  said 
lawful  possession  of  said  land  has  presump- 
tively continued  in  .  said  Amos  B.  Perkins 
and  his  grantee  from  said  year  1893,  down 
to  the  date  of  the  filing  of  this  suit,  to  wit, 
October  24,  1903,  a  period  of  10  consecutive 
years,  and  the  finding  will  be  for  the  defend- 
ant, unless  the  court  further  finds  from  the 
testimony  that  said  Perkins  abandoned,  or 
intended  to  abandon,  the  possession  thereof 
before  the  institution  of  this  suit,  and,  In 
this  connection,  the  court  declares  the  law 
to  be  that  failure  on  the  part  of  said  Perkins 
to  actually  occupy  said  land  for  any  num- 
ber of  years  (in  the  absence  of  actual  oc- 
cupancy thereof  adverse  to  him)  Is  no  evi- 
dence of  abandonment  or  intention  to  aban- 
don said  land  upon  his  part"  We  think  it  Is 
entirely  dear  that  the  Judgment  of  the  Cir- 
cuit Court  of  the  United  States  in  the  eject- 
ment cause  brought  in  that  court  by  W.  B. 
Stone  against  the  defendant  A.  B.  Perkins 
did  not  have  the  effect  of  vesting  the  lawful 
possession  of  this  land  In  the  defendant  Per- 
kins, nor  did  it  furnish  a  basis  for  the  pre- 
sumption that  the  possession  of  said  land 
continued  in  the  defendant  A.  B.  Perkins 
from  the  year  1893  down  to  the  filing  of  this 
suit  on  October  24,  1903.  As  already  said, 
this  presumption  necessarily  yielded  to  the 
proof  that  the  defendants  had  not  been  In 
adverse  possession  of  the  land  for  a  period 
of  10  consecutive  years,  as  required  by  the 
statute  In  order  to  vest  title  in  them  by  ad- 
verse possession,  and  the  court  found  that 
the  defendants  had  not  been  in  such  adverse 
possession  for  10  years.  In  fact  the  whole 
testimony  tended  to  show  that  the  defend- 
ants only  had  possession  of  a  very  small  por- 
tion of  the  land  for  about  three  months  in 
1893,  and  never  had  any  possession  after 
that  time,  and  the  court  committed  no  error 
In  refusing  this  declaration  of  law  because  it 
was  not  supported  by  the  evidence. 

A  question  of  practice  has  suggested  itself 
to  us  by  the  forms  of  the  Judgments  entered 
on  the  two  counts  on  different  days,  but  up- 
on consideration  we  have  reached  the  conclu- 
sion that  the  two  entries  may  be  and  should 
be  treated  as  one  final  Judgment,  as  our 
Statute  {section  604  and  773  [pages  703,  760]) 
clearly  Indicates  should  be  done  l>efore  the 


eutry  of  the  final  Judgment  In  a  cause.  Un- 
der our  Code  the  circuit  courts  can  adminis- 
ter both  legal  and  equitable  rights  and  rem- 
edies, when  necessary,  in  the  same  civil  ac- 
tion, and  the  trial  court  is  armed  with  dis- 
cretionary power  to  direct  separate  trials 
where  the  nature  of  the  issues  on  the  plead- 
ings require  them.  So  that  It  would  have 
been  better  for  the  court  to  have  simply 
made  its  findings  on  the  first  count  and  de- 
ferred entering  Its  final  Judgment  until  it  had 
also  tried  the  second  count,  and  tben  en- 
tered one  final  Judgment  as  the  statute  evi- 
dently contemplated. 

Upon  a  full  consideration  of  all  the  excep- 
tions of  the  defendants,  we  are  of  the  opinion 
that  there  is  no  reversible  error  in  the  record, 
and  the  Judgment  is,  accordingly,  affirmed. 

BUROESS  and  FOX,  JJ.,  concur. 


WABASH  B.  CO.  v.  FLANNIGAN  et  aL 

(Supreme  Coart  of  Miasourl,   Division  No.  1. 
March  31,  1909.) 

1.  COUBTS  (I  231*)— JUBIBDICnOW— CONSTITO- 
TIONiO.   QUESTIOItS. 

Where  a  litigated  point  cannot  be  decided 
without  conatruing  a  particular  clause  in  the 
Constitution,  a  constitutional  question  is  in- 
volved, and,  whether  raised  or  not  in  the  trial 
court,  the  appeal  must  come  to  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  658;    Dec.  Dig.  {  231.*] 

2.  COUBTB  (8  231*)— JUBISDICTIOK. 

Whether,  in  a  case  where  an  injunction  ia 
only  an  incident  to  the  mam  subject  of  the 
litigation,  the  party  enjoined  is,  on  a  motion  to 
assess  damages  on  the  injunction  bond,  entitled 
to  recover  his  attorney's  fees  for  defending  the 
suit,  or  whether  he  actually  employed  an  at- 
torney, are  not  constitutional  questions  of  wliiclk 
the  Supreme  Court  lias  jurisdiction. 

[E2d.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  {  23L*] 

3.  APPEAI,     AWD     EBBOB     (J     800*)— CONSTITU- 

TiOKAL  Objections— Time  of  Making. 
Where  the  opportunity  to  invoke  a  par- 
ticular constitutional  clause  does  not  arise  until 
the  trial  is  under  way,  or  as  in  the  case  of  an 
instruction  given,  even  when  the  trial  is  end- 
ed, the  point  is  timely  though  not  presented  in 
the  pleadings,  and  where  such  a  question  arose 
for  the  first  time  on  motion  after  final  judg- 
ment, it  was  timely  when  presented  in  motions 
for  new  trial  and  In  arrest. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  300.*] 

4.  CONSTXTUTIONAI,    IiAW    (|    46*)— COWSTITU- 

TiONAi.  Questions- Specific  Objectios. 
In  order  to  raise  a  constitutional  question, 
the  party  complaining  must  point  to  the  par- 
ticular section  of  the  Constitution  on  whidi  he 
relies,  it  being  insufficient  to  say  in  general 
terms  that  the  act  complained  of  violates  the 
Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  44;    Dec.  Dig.  S  4A.*] 

Appeal    from    St    Lonls    Circuit    Ooort; 
O'Neil  Ryan,  Judge. 
Action  by  the  Wabash  Railroad  Company 
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against  Alexander  Flannlgan  and  another. 
From  the  judgment,  plaintiff  appeals.  Trans- 
ferred from  the  St  Louis  Court  of  Appeals. 
Gatise  returned  to  said  court. 

For  prior  report,  see  118  Ma  App.  124,  100 
B.  W.  861. 

Geo.  S.  Grover  and  J.  Xj.  MInnts,  for  appel- 
lant Jno.  D.  Johnson,  W.  H.  Biggs,  and  Vir- 
gil Rule,  for  respondents. 

VALUANT,  J.  This  cause  was  transfer- 
red to  this  court  from  the  St  Louis  Court  of 
Appeals  on  the  idea  that  a  constitutional 
question  Is  inTolved,  but  after  going  through 
the  record  we  are  satisfied  that  there  Is  real- 
ly no  such  question  In  the  case. 

The  controversy  arose  In  a  motion  to  as- 
sess damages  on  an  Injunction  bond  after  the 
Injunction  had  been  'dissolved.  The  facts 
were  as  follows:  One  Tourvllle  was  an  em- 
ploy6  of  the  Wabash  Railroad  Company,  and 
the  company  owed  him  $81.98.  Flannigan 
brought  suit  against  Tourvllle  before  a  jus- 
tice of  the  peace  in  East  St  Louis,  St  Clair 
county,  HI.,  and  obtained  judgment  against 
him,  and  also  a  judgment  against  the  Wabash 
Railroad  Company,  as  garnishee  of  Tonrvllle, 
for  $81.88,  the  amount  the  company  owed 
him.  Then  Tourvllle  sued  the  Wabash  Rail- 
road before  a  justice  of  the  peace  in  the  city 
of  St  Louis  for  the  same  debt,  and  obtained 
judgment  for  that  amount,  and  assigned  the 
judgment  to  Virgil  Rule.  Then  the  Wabash 
filed  in  the  circuit  court  of  the  city  of  St 
Louis  a  bill  of  interpleader  against  Flanni- 
gan  and  Rule  praying  to  be  allowed  to  pay 
the  money  into  court  and  let  those  two  inter- 
plead for  it;  praying  also  an  injunction  to 
restrain  Rule  from  levying  the  execution 
which  he  had  sued  out  The  preliminary  in- 
junction was  issued,  the  Wabash  Company 
giving  an  Injunction  bond  for  $1,000.  That 
suit  was  contested,  and  the  end  of  it  was  that 
the  Injunction  was  dissolved  and  the  bill  dis- 
missed. Then  came  the  motion  to  assess 
damages  on  the  Injunction  bond,  on  the  hear- 
ing of  which  the  court  assessed  in  favor  of 
Role  $200  as  for  his  liability  for  attorney's 
fees  Incurred  in  that  litigation.  The  case 
seems  to  have  turned  in  the  circuit  court  on 
the  question  of  fact  whether  any  attorney's 
fees  were  paid  or  liability  for  such  incurred, 
and  also  the  question  of  law  whether  attor- 
ney's fees  could  be  assessed  In  such  case. 
The  judgment  was  for  the  amount  of  the  in- 
junction bond,  $1,000,  to  be  satisfied  on  pay- 
ment of  the  damages  assessed,  $200. 

In  its  motions  for  a  new  trial  and  in  arrest 
of  lodgment  among  other  grounds,  the  appel- 
lant said :  "Cn  Because  In  entering  said  judg- 
ment this  honorable  court  denied  the  defend- 
ant (doubtless  meaning  plaintiff)  the  equal 
protection  of  the  laws,  and  deprived  it  of  its 
property  without  due  process  of  law  in  vio- 
lation of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  and  of  sec- 
tion 30  of  article  2  of  the  Constitution  of  the 


state  of  Missouri  (Ann.  8t  1606,  p.  lee)." 
After  those  motions  were  oveftuled,  appellant 
applied  for  an  appeal  to  the  St  Louis  Court 
of  Appeals,  and  it  was  granted,  and  the  rec- 
ord was  lodged  In  that  court  for  review.  In 
due  time  appellant  filed  In  that  court  its  ab- 
stract and  brief.  In  the  latter,  under  the  cap- 
tion "Points  and  Authorities,"  were  only  two 
points:  First  "The  restraining  order  being 
merely  incidental  or  ancillary  to  the  princi- 
pal object  of  the  suit,  and  Its  dissolution  be- 
ing wholly  contingent  upon  a  denial  of  the 
principal  relief  demanded,  counsel  fees  In- 
curred in  defending  the  suit  were  not  proper 
items  of  damages  to  be  assessed  on  the  in- 
junction bond."  Second.  "Respondent  was 
not  damaged.  He  Incurred  no  liability  to 
Mr.  Johnson  (the  attorney  mentioned  in  the 
evidence)  for  advice  or  services,  and  was  not, 
therefore,  entitled  to  an  allowance  on  that 
account"  Authorities  were  cited  under  each 
point  Not  only  were  those  the  only  points 
presented  for  consideration  to  the  appellate 
court,  but  the  whole  proceedings  at  the  trial 
show  that  they  were  the  only  points  made  in 
the  circuit  court 

We  have  held  that,  where  a  point  in  liti- 
gation cannot  be  decided  without  construing 
a  particular  clause  In  the  Constitution,  a 
constitutional  question  is  in  the  very  vitals 
of  the  case,  and,  whether  raised  or  not  in  the 
trial  court,  the  appeal  must  come  to  this 
court  State  ex  rel.  Smith  v.  Smith,  152  Mo. 
444,  54  S.  W.  218.  But  whether.  In  a  case 
where  the  Injunction  Is  only  an  incident  to 
the  main  subject  of  the  litigation,  the  party 
enjoined  is,  on  a  motion  to  assess  damages 
on  the  injunction  bond,  entitled  to  recover  his 
attorney's  fees  for  defending  the  suit  or 
whether  in  this  case  Mr.  Rule  did  actually 
employ  Mr.  Johnson  as  his  attorney,  are  ques- 
tions that  can  t>e  decided  without  going  to 
the  Constitution,  either  state  or  federal.  For 
the  proper  answer  to  the  one  we  go  to  the 
common  law  or  the  statute  law  of  the  state, 
and  to  the  other  we  go  to  the  evidence  in  the 
case. 

We  have  also  held  that  it  was  Incumbent  on 
the  party  desiring  to  raise  a  constitutional 
question  to  raise  It  at  the  first  opportunitj 
for  doing  so,  and  not  bring  it  in  as  an  after- 
thought when  the  case  has  gone  against  him 
on  the  theories  on  which  he  tried  it.  But  in 
the  application  of  this  rule  we  recognize  that 
the  opportunity  to  invoke  the  protection  of 
a  particular  clause  In  the  Constitution  may 
not  arise  until  the  trial  is  under  way,  some- 
times perhaps,  as  in  the  case  of  an  Instruction 
given,  even  when  the  trial  is  ended,  and.  In 
such  case,  the  point  is  timely  though  not  pre- 
sented in  the  pleadings.  In  the  case  we  are 
now  considering  there  were  no  pleadings  re- 
quired ;  it  was  on  a  motion  in  the  case  after 
final  judgment,  therefore  the  appellant  could 
not  Iiave  presented  his  constitutional  point 
until  it  was  developed,  If  developed  it  was, 
by  his  adversary's  evidence  at  the  trial.    In 
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point  of  time,  therefore,  appellant  wai  not 
too  late  when  It  presented  this  point  In  the 
motions  for  new  trial  and  In  arrest 

We  have  also  held  that  In  order  to  raise  a 
constltatlonal  question  the  party  complain- 
ing must  point  to  the  particular  section  of 
the  Constitution  on  which  he  relies;  it  will 
not  do  to  say  in  general  terms  tibat  the  act 
complained  of  is  In  violation  of  the  Constitu- 
tion. Ash  T.  City  of  Independence,  169  Mo. 
77,  68  a  W.  888;  Hardin  v.  Carthage,  171 
Mo.  442,  71  S.  W.  673;  Shaw  v.  Goldman, 
183  Mo.  461,  81  S.  W.  122a  In  this  case  the 
appellant  has  specified  the  particular  section 
of  the  state  constitution  which  It  asserts  has 
been  violated,  and,  by  descriptive  words,  has 
indicated  that  it  Is  the  rights  guaranteed  to 
appellant  under  the  first  section  of  the  four- 
teenth amendment  of  the  federal  Constitu- 
tion that  have  been  disregarded.  Therefore 
It  cannot  be  said  that  appellant  was  either 
belated  in  the  assertion  of  his  constitutional 
rights,  or  lacking  in  the  matter  of  specifica- 
tion of  section  and  article. 

But  due  time  and  specification  in  the  points 
above  mentioned  are  not  the  only  requisites 
for  giving  this  court  Jurisdiction  on  the  Idea 
that  a  constitutional  question  is  involved; 
there  must  also  be  some  rational  connection 
between  the  facts  of  the  case  and  the  sec- 
tion of  the  Constitution  invoked.  When  a 
judgment  is  rendered  against  a  man  which 
he  is  thoroughly  convinced  is  absolutely 
wrong,  and  the  sherlif  comes  and  takes  his 
property  to  satisfy  it,  he  Is  apt  to  feel  that 
all  law  and  constitutional  guarantees  have 
been  violated.  A  man  may  say  in  any  case,  if 
he  will,  that  the  Judgment  against  him  is  In 
violation  of  this  or  that  clause  of  the  Consti- 
tution. The  first  section  of  the  fourteenth 
amendment  in  particular  Is  so  broad  in  its 
terms  that  it  has  been  frequently  Invoked  In 
cases  where  it  had  no  application.  If  in 
IJiis  case  the  appellant  had  said  that  the 
judgment  was  in  violation  of  the  fourth  sec- 
tion of  article  2  of  the  Bill  of  Rights,  of  the 
state  Constitution  (Ann.  St.  1906,  p.  128),  and 
the  first  section  of  the  fifteenth  amendment 
of  the  federal  Constitution,  the  specification 
would  have  been  specific  enough,  and  would 
not  have  been  less  applicable  to  the  facts  of 
the  case  than  the  sections  mentioned  in  the 
motions  for  a  new  trial  and  in  arrest  of  judg- 
ment. If  a  party  can  bring  his  case  within 
the  Jurisdiction  of  this  court. by  merely  say- 
ing, in  due  form  and  due  time,  tliat  the  judg- 
ment complained  of  is  In  violation  of  a  par- 
ticular section  or  clause  of  the  Constitution, 
when  the  facts  of  the  case  show  no  connec- 
tion with  the  provisions  of  the  Constitution 
named,  and  he  makes  no  rational  showing  of 
such  connection,  then  any  party  at  his  own 
win  may  give  this  court  jurisdiction  of  any 
case. 

We  do  not  mean,  of  course,  to  imply  that 


the  party  must  show  that  bis  conatltntional 
point  is  sound  before  he  can  be  heard  oa  it, 
but  we  do  mean  to  eay  that  he  must  show 
that  under  the  facts  of  the  case,  as  he  con- 
tends they  are,  a  question  under  the  partic- 
ular clause  of  the  Constitution  is  raised  and 
calls  for  Judgment  Why  the  attorney  for 
the  appellant  Inserted  this  point  in  his  mo- 
tions for  a  new  trial  and  in  arrest,  we,  of 
course,  do  not  know,  but  we  are  entirely  satis- 
fied that  If  he  ever  thought  that  such  a  point 
was  In  (his  case  he  soon  changed  his  mind, 
because  he  asked  for  and  took  his  appeal  to 
the  St  Louis  Court  of  Appeals,  and  filed  hla 
brief  in  the  court  asking  a  reversal  of  the 
Judgment  on  the  two  grounds  alone  herein- 
above mentioned,  and  never  once  alluded  to 
his  constitutional  rights.  It  does  not  appear 
that  it  was  on  his  motion  tliat  the  cause  waa 
transferred  here,  but,  so  far  as  the  record 
shows,  he  was  invoking  only  the  judgment  of 
the  St  Louis  Court  of  Appeals. 

There  is  no  constitutional  question  in  tbe 
case.  The  cause  Is  returned  to  the  St  Louis 
Court  of  Appeals.    All  concur. 


POTTEB  V.  LOXG. 

(Supreme  Court  of  Missouri,  Division  No.  2 

March  30,  1909.) 

1.  Deeds  (f  120*)— Constbuction  and  Opera.- 
HON— Phopebtt  Conveyed.- 

S.,  the  owner  of  a.  tract  of  land,  conveyed 
it  during  bis  lifetime  to  a  grantee,  who  convey- 
ed it  to  T.  Subsequently  T.  and  others,  bpirs 
of  S.,  conveyed  all  their  interest  in  the  real 
property  of  S.,  "deceased,"  contained  in  a  de- 
scribed parcel  of  land.  Held,  that,  assumine 
that  tbe  description  of  the  land  in  the  deed  of 
tbe  heirs  was  sufficient  to  embrace  the  tract 
conveyed  by  S.,  their  deed  did  not  convey  any 
interest  In  tbe  tract,  since  it  operated  merely  to 
pass  the  grantors'  interest  in  the  property  S. 
had  at  bis  death  in  the  described  land,  and  S. 
had  parted  with  his  title  to  the  tract  during 
his  lifetime. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  {  120.*] 

2.  Advebse  PossKSSioir  (|  114*)— Evidehce. 

Evidence  held  to  show  that  the  ancestor  of 
a  party's  grantors  had  been  in  possession  of 
the  land  conveyed,  claiming  it  as  nls  own,  for 
over  30  years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Po«- 
session.  Cent  Dig.  fS  682-690;  Dec  Dig.  I 
114.*] 

Appeal  from  Circuit  Conrt,  Barry  County; 
F.  C.  Johnson,  Judge. 

Action  by  James  T.  Potter  against  John 
D.  Long.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  cause  is  now  pending  before  this 
court  upon  an  appeal  on  the  part  of  the 
plaintiff  from  a  decree  and  judgment  in 
favor  of  the  defendant 

This  proceeding  Is  one  brought  under  tbe 
provisions  of  section  650,  Rev.  St  1899  (Ann. 
St  1906,  p.  667),  to  ascertain  and  determine 
the  title  to  12  acres  of  land  in  the  N.  E.  % 
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of  the  S.  E.  ^.section  28,  In  township  24, 
range  26,  lying  south  of  Flat  creek,  in  Barry 
county.  Mo.  The  petition  is  in  the  usual 
form,  and  alleges  that  plaintiff  has  been  for 
20  years  or  more  last  past  In  xMSsesslon  of 
the  land  in  controversy.  It  also  alleges  that 
defendant  makes  claim,  asserts  title,  and 
Interest  In  and  to  the  property  described  in 
the  petition.  Then  follows  the  prayer  of 
the  plaintiff  that  the  court  ascertain  and  de- 
termine the  estate,  title,  and  interest  ot  the 
parties  to  this  litigation  in  the  real  estate 
involred.  The  answer  of  the  defendant  de- 
nies that  plaintiff  is  In  possession  of  the 
premises  mentioned,  or  any  part  thereof, 
and  also  denies  that  plaintiff  has  any  valid 
claim  to  said  premises,  or  that  he  is  seised 
of  an  estate  of  inheritance  in  said  premises 
thereof.  The  answer  further  alleges  and 
states  that  the  defendant  Is  in  the  absolute 
and  exclusive  possession  of  said  premises, 
and  tliat  he  and  his  grantors  and  their  an 
cestors  have  been  in  the  peaceable,  continu- 
ous, open,  notorious,  and  adverse  possession 
of  said  premises  for  more  than  30  years  be- 
fore the  Institution  of  this  action,  and  that 
defendant  is  the  owner  of  said  premises  in 
fee  simple  absolute.  Following  this  the  de- 
fendant prays  that  the  court  adjudge  and 
decree  all  the  right,  title,  and  Interest  claim- 
ed by  plaintiff,  of  and  to  the  said  premises 
mentioned  in  plaintiffs  petition,  to  be  in  de- 
fendant, and  that  plaintiff  be  divested  of 
all  claim  thereto,  and  for  all  other  proper 
relief. 

upon  the  trial  It  was  conceded  that  Thom- 
as Stockton  was  the  common  source  of  title. 
It  was  also  shown  that  on  the  7th  day  of 
August,  1S56,  Thomas  Stockton  and  wife,  by 
warranty  deed,  conveyed  the  land  in  con- 
troversy to  Alexander  Linn,  which  deed  was 
duly  recorded  In  the  recorder's  office,  and  on 
March  6,  18U6,  Alexander  Linn  and  wife  con- 
veyed the  said  land,  with  other  lands,  to 
Thomas  Jefferson  Stockton.  This  deed  was 
duly  recorded  on  the  2Cth  day  of  April,  1867, 
In  Book  H,  of  the  recorder's  office  of  Barry 
county,  at  pages  142  and  143,  and  recorded  in 
Book  84,  p.  287.  Plaintiff  also  introduced 
In  evidence  a  deed  dated  August  21,  1867, 
from  J.  Stockton  and  others,  Including  T.  J. 
Stockton,  to  B.  O.  Eden,  by  which  it  was 
sought  to  convey  their  interest  in  the  real 
estate  of  Thomas  Stockton,  deceased;  said 
deed  being  In  the  following  words  and  figures: 

"[50  cents.    Thomas  Stockton.] 

"Know  all  men  by  these  presents  that 
James  Stockton,  and  Rebecca  Stockton,  Jona- 
than Eden  and  Matilda  Eden,  and  S.  I.  Stock- 
ton, Madison  Walker,  and  Rachel  Walker,  of 
the  county  of  Barry,  and  state  of  Missouri, 
for  and  In  consideration  of  the  sum  of  two 
hundred  and  seventy-five  dollars,  account 
to  them  In  full  satisfaction  of  B.  O.  Eden,  of 
Barry  county,  state  of  Missouri,  the  receipt 
whereof  Is  hereby  acknowledged,  do  give, 
grant,  bargain,  and  sell,  and  convey,  unto 


the  said  B.  O.  Eden,  and  to  his  heirs  and  as- 
signs, all  our  Interest  In  the  real  estate,  of 
Thomas  Stockton,  deceased,  contained  In  the 
following  described  lot,  tract,  or  parcel  of 
land,  viz.:  Commencing  at  the  south  half 
of  the  northeast  quarter  of  section  twenty- 
three,  in  township  twenty-four,  of  range 
twenty-six,  and  the  northeast  quarter,  of  the 
southeast  quarter,  of  section  twenty-three 
in  township  twenty-four,  of  range  twenty- 
six,  to  have  and  to  hold  the  above  granted 
and  bargained,  premises  with  the  appur- 
tenances thereof  unto  the  said  B.  G.  Eden, 
his  heirs  and  assigns,  in  fee  simple  forever, 
to  their  proper  use  and  behoof,  and  further 
we  the  said  James  Stockton,  Rebecca  and 
Jonathan  Eden  and  Matilda  Eden,  and  T.  J. 
Stockton,  and  Madison  Walker  and  Rachel 
Wainer,  to  covenant  to  and  with  the  said 
B.  G.  Eden,  that  at  and  until  the  unseating 
of  these  present,  we  were  seised  of  the  above 
granted,  and  bargained  premises,  as  a  good 
and  Indefeasible  estate  tn  fee  simple  that 
the  same  are  free  from  all  Incumbrance 
and  that  we  will  forever  warrant  and  defend 
the  title  thereof  to  the  said  B.  O.  Eden,  his 
heirs  and  assigns  against  all  claims  and  de- 
mands whatsoever.  And  I  Rebecca  Stock- 
ton, wife  of  James  Stockton,  and  Matilda 
Eden,  wife  of  Jonathan  Eden,  and  Rachel 
Walker,  wife  of  Madison  Walker,  do  here- 
by relinquish  our  right  of  dower  in  said  es- 
tate as  described  for  the  above  consideration 
aforesaid. 

"In  testimony  whereof  we  have  hereunto 
set  our  iiands  and  seal  this  21st  day  of  Au- 
gust, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-seven. 

"Samuel  T.  Clemens.      Matilda  Eden. 

"Beththane  demon. 

bli  bis 

"James  X  Stockton.       T.  J.  X  Stodcton. 

mark  mark 

ber  Madison  Walker. 

"Rebecca  X  Stockton.  ij, 

mark  Rachel  X  Walker. 

"Jonathan  Eden.  q„^ 

"State  of  Missouri,  C!ounty  of  Barry — ss.: 
"Be  it  remembered  that  James  Stockton 
and  Rebecca  Stockton  and  Jonathan  Eden 
and  Matilda  Eden  and  T.  J.  Stockton,  Madi- 
son Walker,  and  Rachel  Walker,  who  are 
personally  known  to  the  undersigned  justice 
of  the  peace  to  be  the  persons  whose  names 
are  subscribed,  to  the  foregoing  deed,  to  be 
the  parties  thereto,  this  day  appeared  before 
me  and  acknowledged  that  they  executed  and 
delivered  the  same  as  their  voluntary  act 
and  deed,  for  the  use  above  specified,  and 
the  said  wives  by  me  made  acquainted  with 
the  contents  of  said  deed,  acknowledged  that 
they  executed  the  same  and  relinquished  the 
right  of  dower  in  said  estate,  before  me  this 
21st  day  of  August,  1867." 

To  this  deed  counsel  for  defendant  Inter- 
posed an  objection  for  the  reason  that  it  does 
not  convey  or  purport  to  convey  any  inter- 
est of  the  grantor,  except  such  interest  as 
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might  be  In  the  estate  of  Thomas  Stockton, 
and  for  the  further  reason  that  the  record 
of  the  deea  as  heretofore  Introduced  by  the 
plaintiff  shows  that  the  land  In  controrersy 
bad  long  before  that  time  been  conveyed  to 
Jeff  Stockton.  Hence  It  Is  urged  at  the  time 
of  the  execution  of  this  deed  the  estate  of 
Thomas  Stockton  owned  no  -interest  in  this 
real  estate,  or  did  any  of  the  parties  by  rea- 
son of  being  his  heirs.  The  title  bad  long 
i>ince  passed  from  Thomas  Stockton.  The 
objection  to  this  deed  is  also  urged  that  it 
Is  void  for  want  of  sufficient  description  of 
the  property. 

Plaintiff  next  offered  In  evidence  a  general 
warranty  deed  dated  March  19,  1869,  from 
Bolin  G.  Eden  and  wife  to  Peter  Hought, 
which  deed  sought  to  convey  the  S.  %  of  the 
N.  E.  %  of  section  No.  23,  township  No.  24, 
range  No.  26,  and  the  N.  E.  %  of  the  S.  E. 
%  of  section  No.  23,  township  No.  24,  of 
range  No.  26,  containing  120  acres.  Follow- 
ing this  there  was  offered  in  evidence  a  gen- 
eral warranty  deed,  dated  February  26, 1871, 
which  was  filed  for  record  October  22,  1904, 
Book  79,  p.  020,  from  Peter  Hought  and  wife 
and  J.  M.  Stockton  to  Hastin  Potter,  by 
which  deed  it  was  sought  to  convey  the  same 
land  as  Is  described  in  the  deed  from  Eden 
and  wife  to  Peter  Hought  Following  tbia 
plaintiff  offered  In  evidence  a  general  war- 
ranty deed,  dated  the  13th  of  January,  1875, 
from  Uastln  Potter  and  wife,  conveying  to 
James  T.  Potter  the  land  described  in  the 
immediately  preceding  deeds  offered  in  evi- 
dence by  the  plaintiff. 

Numerous  witnesses  were  Introduced  by 
plaintiff,  but  we  deem  it  unnecessary  to  set 
out  their  testimony  in  detail.  It  is  sufficient 
to  say  that  this  testimony  tended  to  show 
that  the  plaintiff  had  been  in  possession  of 
the  12  acres  of  land  in  dispute  in  this  action, 
and  that  plaintiff  and  his  grantors  bad  been 
paying  the  taxes  on  It  for  a  number  of 
years.  The  testimony  of  some  of  these  wit- 
nesses tended  to  show  that  T.  J.  Stockton 
was  occupying  these  premises  as  a  mere  ten- 
ant and  accounting  to  the  plaintiff  for  rent 
There  was  other  testimony  introduced  by 
the  plaintiff  to  show  that  the  defendant  was 
the  owner  of  17  acres  on  the  north  side  of 
Flat  creek,  the  N.  W.  %  of  the  S.  W.  %  of 
section  22,  which  adjoins  on  the  east  the 
quarter  section  in  which  the  land  in  con- 
troversy is  located,  and  that  the  plaintiff 
claimed  to  own  the  12  acres  of  land  in  con- 
troversy on  the  south  side  of  Flat  creek,  and 
that  by  mutual  consent,  brought  about  by 
the  way  the  creek  cut  through  the  two 
forties,  it  was  agreed  that  Thomas  Jefferson 
Stockton  should  use,  occupy,  and  cultivate 
the  12  acres  in  controversy  on  the  south  side 
of  the  creek,  and  that  plaintiff  should  use, 
occupy,  and  cultivate  the  17  acres  on  the 
north  side  of  the  creek;  the  use  and  occu- 
pancy of  the  one  being  a  stand-off  for  the 
use  and  occupation  of  the  other.     It  was 


claimed  by  the  plaintiff,  and  there  was  some 
testimony  tending  to  establish  that  fact 
that  Thomas  Jefferson  Stockton  occupied  the 
land  in  controversy  as  the  tenant  of  the 
plaintiff  and  the  plaintiff's  grantors,  and  not 
under  claim  of  title  In  himself.  This  is  a 
sufficient  indication  of  the  nature  and  char- 
acter of  the  oral  testimony  on  the  part  of 
tue  plaintiff. 

The  defendant  offered  in  evidence  Record 
Book  79,  p.  477,  being  a  warranty  deed,  dated 
AprU  1,  1904,  filed  for  record  June  16,  19M, 
from  M.  E.  Stockton,  by  C.  D.  Manley,  at- 
torney in  fact  to  Benton  Bobbins,  to  the 
land  in  controversy.  This  conveyance  was 
proi>erly  acknowledged  and  was  in  the  follow- 
ing form: 

"State  of  Missouri,  County  of  Barry — ss.: 
On  this  the  14th  day  of  June,  1904,  before  me 
personally  appeared  I.  M.  Stockton,  who  by 
me  being  first  duly  sworn,  deposeth  and'  says, 
that  he  is  personally  acquainted  with  the 
heirs  of  T.  J.  Stockton,  deceased,  and  that 
Mary  E.  Stpckton,  his  widow,  and  T.  J. 
Stockton,  C.  E.  Stockton,  M.  I.  Huse,  former- 
ly M.  I.  Stockton,  Pearl  Langston,  formerly 
Pearl  Stockton,  Minnie  Fare,  formerly  Min- 
nie Stockton,  Norman  J.  btockton,  Lennle 
Stockton,  Embre  Stockton,  Luster  Stockton, 
and  Myrtle  Stockton,  are  all  and  only  heirs 
of  T.  J.  Stockton,  deceased. 

his 
"J.  M.  X  Stockton, 
mark 
"Attest  mark: 

"C.  D.  Manley. 

"Subscribed  and  sworn  to  before  me  this 
14th  day  of  June,  1904. 

"0.  D.  Manley, 
"[L.  S.]  Clerk  of  the  County  Court 

"Filed  for  record  this  16th  day  of  June, 
1904,  at  8:45  a.  m. 

"A.  L.  Galoway, 

"B.  W.  E.  McKlnney,  Dep. 

"General   Warranty  Deed  by  Attorney  In 
Fact. 

"Know  all  men  by  these  present  that  I 
tbe  undersigned,  M.  E.  Stockton,  of  the 
Chlcksaw  Nation,  Ind.  Territory,  by  C.  D. 
Manley,  attorney  in  fact,  of  the  city  of 
Cassvllle,  county  of  Barry  and  state  of  Mis- 
souri, duly  authorized  by  letter  of  attorney 
under  my  hand,  and  seal  in  consideration, 
of  the  sum  of  one  hundred  and  fifty  and 
Bo/ioo  dollars  to  him  paid  in  hand,  by  Ben- 
ton Bobbins  of  the  county  of  Barry,  and 
state  of  Missouri,  do  hereby  grant  bargain, 
sell  and  convey  to  the  said  Benton  Bobbins 
heirs  and  assigns  forever,  the  following  de- 
scribed real  estate  lying,  being,  and  situate 
In  the  county  of  Barry  and  state  of  Missouri, 
to  wit:  All  the  right  title  and  interest  of 
M.  B.  Stockton  as  widow  of  T.  J.  Stockton, 
deceased,  in  the  following  lands  set  off  to 
M.  E.  Stockton,  as  widow's  dower  viz.: 
One  and  one-half  acres  in  the  northeast 
comer  of  the  northwest  quarter,  of  the  north- 
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east  qaarter,  of  section  20,  also  the  undi- 
vided one-half  interest  in  the  northwest  qr. 
southeast  qr.  section  23,  also  southwest 
qnarter  of  southeast  quarter  sec.  23,  also 
southeast  quarter  of  southeast  quarter,  sec. 
23,  also  southwest  quarter  of  southwest  qnar- 
ter, sec.  24,  also  all  that  part  of  northeast 
quarter  of  southeast  quarter  of  section  23, 
lying  south  of  Flat  creek,  being  12  acres 
more  or  less,  and  all  in  township  24,  range 
26i.  To  have  and  to  hold  the  said  premises, 
with  all  the  privileges  an^  appurtenances,  to 
the  same  belonging  to  the  said  grantee  and 
to  his  heirs  and  assigns  forever.  And  I,  the 
said  M.  B.  Stockton,  by  O.  D.  Manley,  Atty. 
In  fact,  do  covenant  with  the  said  grantee 
and  with  his  heirs  that  I  rightfully  seised 
in  fee  of  the  said  premises  that  tbey  are 
free  of  incumbrance  except  as  above  that  I 
have  good  right  to  sell  and  convey  the  same 
In  manner  aforesaid.  And  that  I  and  my 
heirs,  executors,  administrators  will  warrant 
and  defend  the  title  to  the  said  premises  to 
the  said  grantee  and  to  his  heirs  and  assigns 
forever  against  the  legal  claims  and  de- 
mands of  all  persons  whomsoever  except  as 
above  mentioned. 

"In  testimony  whereof,  I  have,  by  C.  D. 
Manley,  said  attorney,  hereunto  set  my  hand 
and  seal  this  1st  day  of  April,  A.  D.  one 
thousand  nine  hundred  and  four. 

"M.  B.  Stockton.     [SeaL] 
"By  C  D.  Manley,  Attorney  in  Fact" 

Following  this  the  defendant  next  ofCered 
In  evidence  a  warranty  deed  from  N.  J. 
Stockton  and  wife  to  Benton  Bobbins,  dated 
May  23,  1904,  and  recorded  August  18,  1904, 
in  Book  82,  p.  250.  This  conveyance  em- 
braced the  land  in  controversy  and  was  duly 
acknowledged. 

Defendant  next  offered  In  evidence  a  war- 
ranty deed  dated  May  21,  1904,  recorded 
Jane  16,  1904,  in  Book  82,  p.  137,  from  C.  E. 
Stockton  and  wife  and  M.  I.  Huse  and  her 
husband,  C.  H.  Huse,  to  Benton  Bobbins. 
This  deed  embraced  the  land  in  controversy, 
particularly  mentioning  the  12  acres  more  or 
less  south. of  Flat  creek,  which  is  the  land 
In  dispute  in  this  controversy. 

There  was  next  offered  In  evidence  a  deed 
dated  May  23.  1904,  from  Pearl  Langston 
(formerly  Pearl  Stockton),  and  J.  S.  Lang- 
ston, her  husband,  and  Minnie  Fare  (former- 
ly Minnie  Stockton),  B.  F.  Fare,  her  husband, 
of  Barry  county.  Mo.,  to  Benton  Bobbins,  con- 
veying the  land  in  controversy.  This  deed 
was  duly  acknowledged.     . 

Defendant  next  offered  in  evidence  a  war- 
ranty deed  from  T.  J.  Stockton  and  wife, 
beirs  of  T.  J.  Stockton,  deceased,  to  Benton 
Bobbins,  dated  June  13,  1004,  recorded  In 
Book  82,  p.  135.  Tbis  deed  described  and  un- 
dertook to  convey  the  land  in  controversy, 
and  was  duly  acknowledged. 

Finally  defendant  offered  In  evidence  the 
deed  from  Benton  Bobbins  and  wife  to  John 
D.  Long,  the  defendant  in  this  cause.    This 


was  a  warranty  deed,  made  by  Bobbins  and 
wife  of  Cassville,  Mo.,  to  John  D.  Long  of  the 
county  of  Barry  in  the  state  of  Missouri. 
This  deed  undertook  to  convey  and  describ- 
ed particularly  the  12  acres  of  land  In  con- 
troversy, lying  south  of  Flat  creek,  and  was 
duly  acknowledged. 

The  defendant  next  offered  In  evidence  the 
petition  filed  in  the  probate  court  of  Barry 
county,  on  July  13,  1903,  of  Mary  B.  Stock- 
ton, the  widow  of  T.  J.  Stockton,  to  set  out 
homestead.  This  petition  substantially  stat- 
ed that  Mary  E.  Stockton  was  the  widow  of 
T.  J.  Stockton,  and  that  on  the  26th  day  of 
November,  1902,  T.  J.  Stockton,  late  of  said 
county,  deceased,  was  seised  and  possessed  in 
fee  simple  of  certain  described  lands.  Then 
followed  the  description  of  the  land  of  which 
the  deceased,  T.  J.  Stockton,  was  jMssessed, 
embracing  the  particular  description  of  the 
12  acres  of  land  in  controversy.  Following 
this  was  the  order  of  the  probate  court,  dat- 
ed the  10th  day  of  August,  1903,  that  a  home- 
stead be  set  off  to  Mary  E.  Stockton,  widow 
of  T.  J.  Stockton,  deceased,  and  appointing 
J.  M.  Etheridge,  Ghas.  P.  Albright,  and  Len 
Boucher  as  commissioners  to  set  out  home- 
stead to  the  widow  and  minor  children  of 
said  deceased.  Defendant  also  offered  in  evi- 
dence the  report  of  the  commissioners  by 
which  the  homestead  and  dower  of  the  widow 
of  T.  J.  Stockton  was  assigned  and  set  off. 
The  homestead,  as  set  off,  embraced  by  a  par- 
ticular description  the  12  acres  of  land  In  dis- 
pute in  this  controversy. 

Following  this  record  testimony  the  de- 
fendant and  numerous  other  witnesses  were 
introduced  on  the  part  of  the  defense  to  this 
action,  all  of  which  tended  to  prove  that  T. 
J.  Stockton  went  Into  possession  of  this  land 
after  the  purchase  of  it  In  1866  from  Mr. 
Linn,  had  it  fenced,  and  cultivated  it  trom 
that  time  up  to  the  time  of  his  death  in  1902. 
A  number  of  witnesses  stated  that  they  had 
never  heard  until  a  year  or  two  before  this 
suit  was  brought  of  any  one  else  claiming 
any  title  to  this  12  acres  of  laud  except  T.  J. 
Stockton.  Jack  Stockton,  who  was  a  broth- 
er of  T.  J.  Stockton,  deceased,  stated  that  his 
brother  had  occupied  and  cultivated  this  12 
acres  of  land  In  dispute  from  the  time  he 
bought  It  This  witness  made  further  refer- 
ences to  the  deed  executed  by  him  and  other 
heirs  of  Thomas  Stockton  to  Eden,  and  ex- 
plained that  the  deed  was  a  mere  conveyance 
to  whatever  interest  he  had  in  his  father's 
(Thomas  Stockton's)  estate.  Judge  M.  A.  Oal- 
laway  was  Introduced  as  a  witness  on  the 
part  of  the  defendant  He  substantially  stat- 
ed that  Thomas  J.  Stockton  had  been  in  pos- 
session of  and  cultivated  the  12  acres  of  land 
in  dispute  from  the  time  he  bought  U,  which 
was  some  time  in  1866,  up  to  the  time  of  his 
death,  and  that  during  all  that  time  he  did 
not  see  anybody  else  exercising  control  or 
ownership  over  It  nor  had  he  ever  heard  any- 
body claiming  title  to  that  land.     Mr.  Sam 
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LangBton  was  called  aa  a  witneas  on  the  part  | 
of  the  defendant  HLs  testimony  tended  to 
show  that  the  plaintiff  tried  to  buy  the  Inter- 
eats  of  the  heirs  of  T.  J.  Stockton.  B.  B. 
Hughes  was  called  as  a  witness  for  the  de- 
fendant. His  testimony  tended  to  show  that 
T.  J.  Stockton  occupied  and  cultivated  the  12 
acres  of  land  In  dispute,  asd  that  be  bad 
heard  Mr.  Stockton  say  that  the  land  on  the 
south  side  of  the  creek  was  his,  and  heard 
him  say  that  several  times.  His  testimony 
further  tended  to  show  that  he  never  heard 
of  anybody  else  claiming  it  Peter  J.  Stock- 
ton also  testified  in  behalf  of  the  defendant 
He  was  a  son  of  T.  J.  Stockton.  His  testi- 
mony was  that  his  father  claimed  the  12 
acres  of  ground  in  dispute;  was  In  posses- 
sion of  It  and  cultivated  it  for  years.  Anoth- 
er son  of  T.  J.  Stockton,  Elbert  Stockton,  tes- 
tified. He  says  that  bis  father  lived  on  this 
12  acres  of  land;  the  land  Inclosed  by  the 
fence.  This  witness  was  23  years  old.  He 
says  that  his  father  had  been  In  possession 
of  It  ever  since  he  could  remember,  and  that 
his  father  stated  that  the  land  on  the  south 
side  of  the  creek  was  his  land,  and  that  on 
the  north  side  of  the  creek  was  Potter's. 
That  was  what  be  always  taught  us,  and  that 
plaintiff  never  made  any  claim  to  this  12 
acres  of  land  until  after  bis  father  died.  Abe 
Stockton  testified  as  a  witness  for  the  de- 
fendant. He  was  a  nephew  of  T.  J.  Stockton. 
This  witness  was  29  years  old.  He  testified 
that  he  had  practically  all  of  bis  life  lived 
close  to  this  land,  and  that  during  all  the 
years  that  he  lived  near  the  land  be  never 
heard  of  any  one  claiming  it  other  than  T.  J. 
Stockton.  After  the  death  of  T.  J.  Stock- 
ton, he  rented  the  land  from  Mr.  Manley, 
Mrs.  Stockton's  agent  He  and  Lee  Weaver 
went  into  possession  of  the  land  together. 
Mr.  C.  D.  Manley  testified.  He  was  the  ad- 
ministrator of  the  estate  of  T.  J.  Stockton, 
also  guardian  for  minor  heirs.  He  took 
charge  as  administrator  of  the  40  east  of  the 
40  In  controversy.  This  40  he  was  ordered  to 
sell  by  the  probate  court.  This  40  he  sold 
at  administrator's  sale  was  purchased  by  Mr. 
Potter.  He  testifies  that  the  balance  of  the 
estate  was  set  off  to  the  widow,  Including  the 
12  acres  in  controversy.  He  further  testi- 
fied that  he  had  charge  of  this  12  acres  as 
agent  of  Mrs.  Stockton,  and  that  in  Decem- 
ber, 1903,  be  leased  It  to  Jack  and  Al>e  Stock- 
ton. Afterwards  Mr.  Weaver  took  Jack 
Stockton's  place.  In  1903  he  says  that  Mr. 
T.  J.  Stockton  lived  on  the  land,  and  the  first 
time  that  he  was  ever  informed  by  Mr.  Potter 
that  he  made  any  claim  to  this  12  acres  In 
controversy  was  In  October,  1904.  He  further 
testified  that  Mr.  Potter,  after  he  bought  the 
85  acres  of  land  at  the  administrator's  sale, 
wanted  to  negotiate  with  him  in  reference  to 
the  other  tract  of  land,  the  tract  set  off  to  the 
widow  as  her  homestead  and  dower,  and  at 
that  time  be  never  claimed  any  interest  in 
this  land  in  controversy. 
This  is  a  suflkient  indication  of  the  nature 


and  character  of  the  testimony  npon  which 
this  cause  was  submitted  to  the  coart  to  en- 
able us  to  determine  the  legal  propositions 
disclosed  by  the  record.  The  cause  was  sub- 
mitted to  the  court  and  after  due  considers- 
tion  the  court  found  the  Issues  for  the  de- 
fendant and  recited  In  the  Judgment  that  the 
defendant  was  the  owner  in  fee  of  a  six- 
tenths  undivided  interest  in  the  premises,  and 
that  the  plaintiff  has  no  right  or  title  to  said 
premises  in  law  or  equity.  It  was  then  or- 
dered by  the  court  that  the  plaintiff  be  divest- 
ed of  whatever  Interest  he  may  have  hereto- 
fore claimed  in  said  premises  adverse  to  that 
of  defendant  and  that  he  be  barred  forever 
from  claiming  or  asserting  the  same,  and  that 
plaintiff  take  nothing  by  his  action  in  this  be- 
half, and  that  defendant  recover  of  plaintiff 
costs  of  this  action,  and  that  execution  Is- 
sue therefor. 

A  timely  motion  for  new  trial  was  filed  and 
by  the  court  overruled.  From  the  Judgment 
and  decree  rendered  in  this  cause  the  plain- 
tiff prosecuted  this  appeal,  and  tlie  record  Is 
now  before  us  for  consideration. 

N.  Gibbs.  D.  H.  Kemp,  and  B.  H.  Davis, 
for  appellant    T.  D.  Steele,  for  respondent 

FOX,  J.  (after  stating  the  facts  as  above). 
The  errors  assigned  by  the  appellant  as  dis- 
closed by  the  record,  are:  First  that  the 
judgment  of  the  court  is  against  the  weight 
of  the  testimony,  and  the  judgment  upon  the 
testimony  should  have  been  for  the  plaintiff. 
Second,  that  tlie  court  admitted  irrelevant 
and  immaterial  testimony  on  the  part  of  the 
defendant,  over  objections  and  exceptions  of 
plaintiff.  It  is  apparent  that  appellant  re- 
lies upon  the  first  assignment  of  error  as  tlie 
principal  ground  for  the  reversal  of  this 
judgment;  that  Is,  that  the  judgment  of  the 
court  is  against  the  weight  of  the  testimony, 
and  the  judgment  upon  the  testimony  should 
have  been  for  the  plaintiff. 

Directing  our  attention  to  the  main  assign- 
ment of  error  in  this  cause,  it  is  apparent 
that  the  legal  propositions  rest  within  a  very 
narrow  compass.  At  the  very  threshold  of 
the  cohslderatlon  of  the  legal  propositiona 
submitted  to  onr  consideration  in  this  cause, 
it  is  Important  to  determine  the  force  and 
effect  of  the  conveyance  of  August  21,  1867, 
by  the  heirs  of  Thomas  Stockton,  deceased, 
to  B.  O.  Eden,  If  this  conveyance  had  the 
force  and  effect  of  conveying  the  title  to 
the  12  acres  of  land  In  dispute,  thai  it  will 
be  necessary  to  direct  our  attention  to  the 
oral  testimony  concerning  the  claim  of  ad- 
verse possession  by  the  defendant  and  bis 
grantors;  but  if,  on  the  other  hand,  this 
conveyance  did  not  pass  the  title  to  E^en  to 
the  land  in  dispute,  then  it  will  not  be  es- 
sential to  give  any  attention  to  the  oral  tes- 
timony as  to  the  dispute  between  the  parties 
as  to  who  was  In  possession.  l%e  record 
discloses,  and  It  is  conceded,  that  Thomas 
Stockton  Is  the  common  source  of  title,  and 


Digitized  by 


Google 


Mo.) 


POTTEE  T.  LONG. 


729 


plaintiff  <^ered  In  evidenoe  a  deed  from 
Thomas  Stodcton  to  AJexander  Linn,  and 
the  deed  from  LJnn  to  Thomas  Jefferson 
Stockton.  Follovlng  this  is  the  deed  of  Au- 
gust 21,  1867,  from  the  heirs  of  Thomas 
Stockton,  deceased,  to  B.  O.  Eden.  The  de- 
fendant relies  upon  the  deeds  ofTered  by  the 
plaintiff,  together  -with  the  deeds  offered  in 
evidence  by  the  heirs  of  Thomas  Jefferson 
Stockton  to  Benton  Bobbins,  as  well  as  the 
conveyance  from  Benton  Bobbins  to  the  de- 
fendant in  this  cause.  Olearly  if  the  deed 
from  the  heirs  of  Thomas  Stockton  to  B.  O. 
Eden  In  1867  passed  the  title  to  the  land  In 
controversy,  then  the  conveyance  by  the 
heirs  of  Thomas  Jefferson  Stockton  to  Ben- 
ton Bobbins  and  from  Benton  Bobbins  to 
the  defendant  in  this  cause  did  not  pass  any 
title.  So,  on  the  other  band,  if  the  deed  of 
August  21,  1897,  by  the  heirs  of  Thomas 
Stockton,  deceased,  to  B.  6.  Eden,  did  not 
pass  the  title  to  the  land  in  controversy, 
then  the  deeds  by  the  heirs  of  Thomas  Jef- 
ferson Stockton  to  Benton  Bobbins  and  from 
Benton  Bobbins  to  the  present  defendant  did 
pass  the  title,  and  the  defendant  would  be 
the  record  title  owner  of  the  premises  In 
controversy.  Thus  it  will  be  seen  the  im- 
portance of  first  determining  the  legal  ef- 
fect of  the  deed  of  1867  by  the  heirs  of 
Thomas  Stockton,  deceased,  to  B.  G.  EAen. 
It  is  earnestly  contended  by  appellant  that 
the  deed  of  1867  to  B.  6.  Eden  passed  the 
title  to  said  Eden  to  the  land  in  controver- 
sy. On  the  other  band,  it  is  within  equal 
earnestness  insisted  that  such  deed  did  not 
convey  any  Interest  whatever  to  the  land  in 
controversy.  We  have  carefully  analyzed 
this  deed  of  1867  to  B.  O.  Eden,  and  in  our 
opinion  it  did  not  convey  any  interest  In  the 
12  acres  of  land  in  dispute.  Thomas  Stock- 
ton on  August  17,  1856,  conveyed  the  title  to 
the  land  in  dispute  to  Alexander  Linn,  and 
in  1866  Linn  conveyed  the  land  In  dispute 
to  Thomas  Jefferson  Stockton.  The  deed  of 
1867  to  B.  6.  Eden  expressly  recites  that 
they  "grant,  bargain,  and  sell,  and  convey 
unto  the  said  B.  O.  Eden,  and  to  bis  heirs 
and  assigns,  all  our  interest  in  the  real  es- 
tate of  Thomas  Stockton,  deceased,  contain- 
ed in  the  following  described  lot,  tract,  or 
parcel  of  land,  viz."  Now  It  will  be  observ- 
ed that  this  deed  expressly  limits  the  con- 
veyance to  tbe  interest  of  those  helra  in  the 
real  estate  of  Thomas  Stockton,  deceased. 
Manifestly  Thomas  Stockton,  deceased,  had 
no  Interest  in  tbe  12  acres  of  land  in  dis- 
pute, for  the  reason  that  he  had  conveyed 
all  his  interest  in  said  land  in  1856  to  Alex- 
ander Unn,  and  Linn  had  conveyed  In  1866 
said  land  to  Thomas  Jefferson  Stockton. 
Again,  it  is  extremely  doubtful  as  to  whether 
tbe  description  of  the  land  in  the  deed  of 
1867  to  B.  O.  Bden  is  sufficient  It  recites: 
"The  following  described  lot,  tract,  or  parcel 
of  land,  viz.:  Commencing  at  the  south  half 
ot  tbe  northeast  quarter  of  section  twenty- 
three,   in    township   twenty-four   of    range 


twenty-six,  and  the  northeast  quarter  of 
the  southeast  quarter,  of  section  twenty- 
three  in  township  twenty-four,  of  range 
twenty-six."  To  say  the  least  of  it,  that  is 
a  very  unsatisfactory  description  of  tbe 
land,  "commencing  at  the  south  half  of  the 
northeast  quarter."  At  what  point  in  the 
S.  %  is  left  to  conjecture,  and  it  under- 
takes to  give  the  commencing  point  without 
designating  at  what  point  the  description 
shall  end.  However,  for  the  purposes  of 
this  case,  let  it  be  conceded  that  the  descrip- 
tion is  full  enough  and  embraced  the  land 
as  therein  designated,  omitting  the  words, 
"commencing  at,"  yet  in  our  opinion  this 
deed  was  limited  to  the  conveyance  of  what- 
ever interest  these  heirs  bad  In  the  real  es- 
tate of  Thomas  Stockton,  deceased.  Thomas 
Stockton,  deceased,  did  own  a  part  of  the 
land  embraced  in  the  description  in  the  deed 
to  Eden.  At  the  time  of  his  death  he  owned 
that  portion  of  the  N.  B.  %  of  tbe  S.  £.  14 
lying  Just  north  of  Flat  creek,  but  the  12 
acres  of  land  in  dispute  lying  south  of  Flat 
creek  had  been  conveyed  in  1856  by  Thomas 
Stockton  to  Alexander  Linn.  Again,  It  will 
be  observed  by  the  language  employed  in 
tbe  deed  to  B.  O.  Eden  that  It  was  not  con- 
templated by  that  conveyance  to  pass  the 
title  to  all  the  land  embraced  in  the  deed, 
and  it  was  not  understood  that  Thomas 
Stockton,  deceased,  owned  all  of  the  land 
described  in  such  deed,  for  tbe  reason  that 
the  deed  recites  that  the  heirs  of  Thomas 
Stockton,  deceased,  convey  only  their  inter- 
est in  the  real  estate  of  Thomas  Stockton, 
deceased,  contained  In  tbe  following  describ- 
ed lot,  tract,  or  parcel  of  land.  In  other 
words,  this  deed  undertook  to  convey  what- 
ever interest  the  heirs  of  Thomas  Stockton, 
deceased,  had  in  any  real  estate  which  may 
have  been  embraced  within  the  description. 
Clearly  this  deed  must  be  limited  to  a  con- 
veyance of  tbe  interest  of  the  heirs  in  the 
real  estate  owned  by  Thomas  Stockton  at 
the  time  of  his  death.  Whatever  real  estate 
owned  by  Thomas  Stockton  embraced  In  the 
deed  to  Eden,  the  title  to  such  real  estate 
passed  by  this  deed;  but  the  slgniflcant 
terms  used  by  the  heirs  in  the  conveyance 
to  Eden  that  they  were  only  conveying  their 
Interest  in  the  real  estate  of  Thomas  Stock- 
ton, deceased,  that  was  contained  in  the  de- 
scription embraced  in  the  deed,  clearly  In- 
dicates that  such  conv^ance  did  not  under- 
take to  convey  the  land  in  dispute,  nor  was 
it  the  intention  of  the  heirs  to  convey  such 
land.  Having  reached  the  conclusion  that 
the  deed  of  1867  to  Eden  did  not  pass  the 
title  to  the  land  in  dispute,  it  logically  fol- 
lows from  the  conveyance  introduced  that 
Thomas  Jefferson  Stockton  had  the  legal  ti- 
tle to  such  land  at  the  time  of  his  death,  and 
his  heirs  by  their  conveyance  to  Benton  Bob- 
bins, and  the  deed  from  Benton  Bobbins  to 
the  defendant  in  this  cause  places  the  legal 
title  to  the  land  in  controversy  in  this  de- 
fendant. 
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As  to  the  oral  testimony  deyeloped  upon 
the  trial  of  this  cause,  It  is  sufficient  to  saj 
that  in  our  opinion  the  preponderance  of  otI- 
dence  tends  to  establish  the  fact  that  Thom- 
as Jefferson  Stockton,  upon  the  purchase  of 
this  land  in  1866  from  Alexander  Linn,  went 
into  possession  of  such  land  and  continuous- 
ly occupied  and  cultivated  it  up  to  the  time 
of  bis  death.  The  testimony  further  indi- 
cates that  neither  the  plaintiff  nor  his  gran- 
tors made  any  claim  of  title  to  this  property 
until  after  the  death  of  Thomas  Jefferson 
Stockton.  It  is  signiflcant  that  the  probate 
court  in  administering  the  estate  of  Thomas 
Jefferson  Stockton  should  proceed  to  appoint 
commissioners  to  set  off  the  homestead  of 
the  widow,  and  that  the  commissioners  In 
pursuance  of  such  appointment  should  assign 
to  her  as  a  part  of  her  homestead  the  iden- 
tical land  In  dispute,  and  yet  the  plaintiff 
nor  his  grantors  should  not  have  at  least 
known  something  about  these  proceedings. 
This  12  acres  of  land  was  assigned  by  the 
commissioners  to  the  widow  of  Thomas  Jef- 
ferson Stockton,  and  she  subsequent  to  this 
time  rented  it  through  tier  agent,  Mr.  Man- 
ley,  to  other  parties,  and  they  accounted  to 
her  or  her  agent  for  the  rent  The  oral  tes- 
timony strongly  preponderates  in  favor  of 
the  defendant  that  Thomas  Jefferson  Stock- 
ton was  In  possession  of  this  land  and  claim- 
ed the  same  as  his  own  for  over  30  years. 
This,  together  with  the  appropriate  convey- 
ances from  the  heirs  and  widow  of  the  de- 
ceased Thomas  Jefferson  Stockton  conveying 
the  title  to  the  defendant,  emphasizes  the 
correctness  of  the  conclusion  reached  by  the 
trial  court;  that  is,  that  the  title  to  this 
land  was  vested  in  the  defendant,  and  t£at 
the  plaintiff  had  no  interest  therein. 

Entertaining  these  views,  in  our  opinion 
the  Judgment  and  decree  of  the  trial  court 
was  entirely  proper  and  should  be  affirmed, 
and  It  ia  so  ordered.    All  concur. 


McQUITTY  V.  WILHITB  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  31,  1909.) 

1.  Appeal  ard  Ebbob  ({  193*)— Questions 
HOT  Raised  on  Tbiai.  —  Sufficienct  of 
Complaint. 

The  objection  that  the  petition  does  not 
state  a  cause  of  action  may  be  first  raised  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  S  1232 ;  Dec.  Dig.  §  193  ;♦ 
Pleading,  Cent.  Dig.  S  1366.] 

2.  BXECUTOBB  AND  Adhinistratobb  ({  135*)— 
CONTBACT  OP  Decedent  to  Convbt— Con- 

VETANCE  BY    ADUINISTBATOB. 

The  authority  given  an  administrator  by 
Rev.  St.  1899,  S§  129,  130,  146  (Ann.  St  1906, 
pp.  379,  380,  384),  on  an  order  of  the  probate 
court  to  rent  the  land  of  decedent,  make  re- 
pairs on  fences  and  buildings,  and  to  sell  land 
to  pay  debts,  does  not  include  authority  to  con- 
vey land  in  performance  of  a  contract  made  by 


decedent,  and  hence  an  administrator  cannot  b« 
required  to  do  so  by  decree  in  equity. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  653,  654; 
Dec.  Dig.  I  135:*  Specific  Performance,  Ont 
Dig.  f  A] 

3.  £ixecct0bs  ard  adkinistbatobs  (|  135*)— 
Obal  Contbact  of  Decedent  to  Convet 
Land— Specific  Febfobmance. 

Rev.  St.  1899,  i  173  (Ann.  St  1906,  ;>. 
394),  providing  that  the  vendee,  having  a  writ- 
ten contract  with  decedent  for  the  conveyance 
of  land,  may  present  a  petition  to  the  probate 
court  asking  that  the  administrator  be  required 
to  specifically  perform  by  making  a  deed,  does 
not  authorize  such  performance  of  an  oral  con- 
tract made  by  decedent 

[Eid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  653;  Dec. 
Dig.  f  136  ;*  Specific  Performance,  Cent  Dig.  i 
46.] 

4.  executobs  and  aokinistbatobs  (|  135*)— 
Contbact  of  Decedent  to  Convey— Spe- 
cific Pbbfobmanob— Sttfficiency  OF  Peti- 
tion. 

Even  if  an  administrator  could  be  required 
to  convey  decedent's  land,  a  petition  to  enforce 
conveyance  is  insufficient  where  it  falls  to  al- 
lege that  there  are  debts  of  the  estate  for  the 
payment  of  irhich  a  sale  of  the  land  is  required, 
and  that  the  probate  court  has  ordered  the  sale. 

[Ed.    Note.— For  other  cases,   see   Executors 
and   Administrators,   Cent   Dig.   {   653;    Dec. 
Dig.  i  135;*    Specific  Performance,  Cent.  Dig. 
i  46.] 
6.  Spechto  Pebfobicanox  (I  106*)— Contbact 

BY  Decedent- Pabties  Defendant. 

An  action  to  enforce  a  contract  made  by 
a  person  since  deceased,  to  convey  land,  cannot 
be  maintained  without  making  the  heirs  of  de- 
cedent parties  defendant. 

[Ed.  Note.— For  ether  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  847;  Dec.  Dig.  {  106.*] 

Appeal  from  Circuit  Court,  Boone  County ; 
Alex.  H.  Waller,  Judge. 

Action  by  Harriet  McQultty  against  R.  I<. 
Wllhlte  and  I.  V.  Evans,  administrators  of 
the  estate  of  W.  R.  Wllhlte,  deceased.  From 
a  judgment  for  plaintlfl,  defendants  appeal. 
Reversed. 

Stephens  &  Collier,  for  appellants.  W.  M. 
Williams  and  B.  W.  Hinton,  for  respondent 

GRAVES,  J.  By  the  first  count  of  the 
petition  the  plaintiff  avers  that  at  the  re- 
quest of  the  deceased,  W.  R.  Wllhlte,  she 
went  to  his  home,  and  tliat  after  remain- 
ing there  for  six  months:  "The  said  W.  K. 
Wllhlte  proposed,  promised,  and  agreed  that 
If  plaintiff  would  remain  with  the  deceased. 
W.  R,  Wllhlte,  and  render  to  said  W.  R.  Wll- 
hlte household  services  in  the  way  of  keep- 
ing bouse,  doing  washing,  ironing,  and  per- 
form any  and  all  such  other  services  Incident 
thereto  so  long  as  the  said  deceased,  W.  R. 
Wllhlte,  should  live,  that  he,  the  said  deceas- 
ed, would  at  or  prior  to  bis  death  make 
ample  provision  for  plaintiff  the  rest  of  her 
days,  and  the  further  promise  that  she 
shotdd  be  compensated  and  remembered  far 
in  excess  of  what  she  could  make  by  working 
for  wages.  That  plaintiff,  then  and  there 
relying  upon  said  promise  and  agreement  ac- 
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cepted  the  uune  and  In  good  faith  entered  up- 
on the  discharge  of  her  duties,  and  bo  con- 
tinued to  remain  with  and  serve  said  deceas- 
ed W.  R.  Wilblte,  from  said  date,  1865,  up 

to  the  time  of  his  death,  October  , 

1905,  being  a  period  of  40  years.  That  at  all 
times  plalntlfT  remained  dutiful  and  faithful 
toward  the  deceased,  W.  R.  Wllhite,  in  the 
capacity  of  housekeeper,  and  attendeid  to  all 
the  duties  incident  thereto  according  to  the 
directions  of  the  said  W.  R.  Wllhite,  and  at 
odd  times  worked  upon  the  farm  and  made 
a  hand  for  the  said  deceased.  That  for  said 
services,  so  rendered  as  aforesaid,  plaintiff 
has  received  no  compensation,  and  that  so 
far  as  plaintiff  knows  the  said  deceased,  W. 
R.  Wllhite,  has  utterly  failed  to  make  such 
provision  as  promised  and  agreed  upon;  but 
that  plaintiff  has  in  every  particular  carried 
out  and  complied  with  the  agreement  stated 
as  aforesaid  up  to  and  after  the  death  of  the 
said  W.  R.  Wllhite."  Then  follows  the  aver- 
ment that  reasonable  compensation  would 
be  $4,800,  and  Judgment  Is  asked  In  that 
amount.  By  the  second  count  It  is  averred 
that,  in  addition  to  the  promise  mentioned 
in  the  first  count,  the  said  W.  R.  Wllhite 
"promised  and  agreed  to  give  and  devise  to 
plalntlJEF  the  following  described  tract  of  land, 
to  wit:  [Description  omitted.]  In  consid- 
eration that  plaintiff  remain  with  and  per- 
form all  services  incident  to  housekeeping 
and  such  other  services  in  the  way  of  attend- 
ing to  things  outside,  such  as  raising  chick- 
ens, turkeys,  eta,  up  to  bis  death,  that  plain- 
tiff, relying  upon  said  promise  in  good  faith 
entered  upon  and  continued  in  the  service  of 
the  said  deceased,  W.  R.  Wllhite,  up  to  his 
deatB,  and  at  all  times  rendered  the  services 
required  of  the  plaintiff,  and  in  accordance 
with  the  wishes  of  the  said  deceased."  And 
by  the  prayer  to  said  second  count,  the  court 
Is  asked  to  specifically  enforce  this  contract. 
Defendants  are  the  administrators  of  W.  R. 
Wllhite,  deceased.  Answer  to  the  first  count 
was  general  denial,  plea  of  the  five-year  stat- 
ute of  limitations,  as  to  all  services  rendered 
more  than  five  years  prior  to  death  of  W.  R. 
Wllhite,  and  a  plea  of  payment.  Answer  to 
second  count  was  a  general  denial.  Reply, 
general  denial.  Trial  before  the  court,  and 
judgment  went  for  the  defendants  as  to  the 
first  connt,  and  for  the  plaintiff  on  the  second 
count  Plaintiff  abided  the  judgment  of  tho 
trial  court,  but  defendants,  after  unsuccess- 
ful motion  for  new  trial,  appealed  to  this 
court 

At  the  outset  the  defendants  confront  us 
with  the  proposition  that  no  valid  cause  of 
action  is  stated  against  them  in  the  second 
count  of  the  petition,  and  therefore  the  judg- 
ment below  must  be  reversed.  The  petition 
was  not  challenged  below  by  demurrer,  nor 
was  there  by  answer  any  suggestion  of  a 
want  of  necessary  parties.  Defendants 
stand  here  on  the  broad  proposition  that  no 
cause  of  action  was  stated  at  all  as  against 
them,  and  that  such  can  be  raised  for  the 


first  time  In  this  court  It  has  long  been 
held  that,  if  a  petition  states  no  cause  of 
action,  such  question  can  be  raised  here  for 
the  first  time,  and  a  judgment  thereon  should 
be  reversed.  Davis  et  al.  v.  Jacksonville 
Southeastern  Line,  126  Mo.  69,  28  S.  W.  965; 
Hoffman  v.  McCracken,  168  Mo.,  loc.  dt  343, 
6T  S.  W.  87&  We  think  defendants'  con- 
tention is  well  founded.  Administrators,  the 
personal  representatives  of  the  deceased, 
have  no  Interest  in  the  lands.  They  take 
no  title  to  the  lands.  Under  an  order  of  the 
probate  court  (Rev.  St  1899,  }  130  [Ann.  St 
1906,  p.  379]),  they  can  under  certain  condi- 
tions rent  the  lands,  and  by  section  131,  Rev. 
St  1899  (Ann.  St  1906,  p.  380),  by  order  of 
court  repairs  to  fences  and  building^s  may  be 
made  by  the  ordinary  administrator.  By 
section  146,  Rev.  St  1899  (Ann.  St.  1906, 
p.  384),  such  administrator  may  on  order 
of  the  probate  court  sell  lands  to  pay  debts. 
These  sections  cover  all  the  rights  an  admin- 
istrator has  in  the  real  estate,  and  none  of 
them  rise  to  the  dignity  of  title  in  real  estate. 
They  are  all  mere  rights  contingent  upon 
the  order  of  the  probate  court 

In  Hale  v.  Darter,  5  Humph.  (Tenn.)  loc. 
dt  80,  it  is  said:  "The  heirs,  in  such  a  case 
as  the  present,  are  the  legal  owners  of  the 
very  estate  sought  to  be  conveyed.  It  does 
not  belong  to  the  personal  representative 
either  legally  or  benficially,  in  trust  or  oth- 
erwise. He  has  nothing  to  do  with  the  real 
estate."  In  18  C^c.  pp.  297-299,  the  law  Is 
thus  stated:  "Neither  an  executor  or  an  ad- 
ministrator has,  as  such,  any  inherent  inter- 
est in,  title  to,  or  control  over  the  realty  of 
bis  decedent  The  testator  may,  however, 
by  bis  will,  give  to  his  executor  such  au- 
thority and  control  over  real  estate  as  he 
sees  proper;  and  in  some  jurisdictions  the 
statutes  give  to  the  executor  or  administra- 
tor a  certain  control  over  the  land  of  the 
decedent  usually  either  for  the  purpose  of 
preserving  the  same  from  waste  during  the 
course  of  administration,  effecting  a  division 
and  distribution  among  those  entitled,  or  of 
subjecting  the  same  to  the  payment  of  the 
decedent's  debts  in  case  the  personal  assets 
prove  Insuffldent  for  this  purpose.  The  au- 
thority of  an  executor  in  this  respect  is,  how- 
ever, strictly  limited  by  the  terms  of  the  will, 
while  a  statutory  grant  to  the  personal  rep- 
resentative of  authority  or  control  over  the 
real  estate  of  his  decedent,  being  in  deroga- 
tion of  the  common  law,  must  be  strictly  con- 
strued, and  the  rights  of  the  representative 
restrained  to  those  which  are  clearly  given 
to  him."  So,  also.  It  Is  said  in  11  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  838:  "At 
common  law  the  real  proper^  of  the  dece- 
dent could  not  be  subjected  to  his  simple 
contract  debts,  but  it  descended  directly  to 
his  heirs,  who  became  liable  for  the  debts 
by  specialty  or  matters  of  record  to  the  value 
of  the  Inheritance,  and  in  case  of  a  defiden- 
cy  of  personal  property  the  creditors  by 
simple  contract  lose  their  debts.    This  mle 
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of  common  law  was  changed  by  statute  at  an 
early  day,  and  the  real  estate  of  a  decedent. 
In  case  of  a  deficiency  of  personal  property, 
now  descends  to  the  heirs  of  a  deceased  own- 
er, subject  to  the  payment  of  his  debts,  for 
which  purpose  It  may  be  sold  In  an  appro- 
priate proceeding." 

Nor  are  we  without  authority  in  this  state. 
In  Aubuchon  t.  Lory,  23  Mo.,  loc.  clt  99,  this 
court  said:  "The  real  estate  of  a  deceased 
person  descends,  upon  his  death,  to  his  heirs, 
or  passes  to  the  devisees  under  his  will.  By 
the  common  law  the  personal  representative, 
whether  executor  or  administrator,  takes  no 
interest  in  it,  and  our  statute  gives  him  noth- 
ing but  the  naked  power  to  sell  for  the  pay- 
ment of  debts,  or  to  make  short  leases,  un- 
der the  direction  of  the  county  court  The 
right  to  the  possession  therefore  belongs  to 
the  heirs  or  devisees,  and  they  only  are  the 
proper  parties  to  sue  for  any  Injury  to  it 
It  is  upon  this  principle  that  executors  and 
administrators,  as  such,  are  not  allowed  to 
maintain  actions  of  ejectment"  In  this 
case  the  plaintiff,  as  executrix,  was  suing  for 
trespass  committed  since  the  decease  of  the 
testator.  Later  in  Sturgeon  v.  Schaumburg, 
40  Mo.,  loc.  clt  485,  93  Am.  Dec.  311,  Holmes, 
J.,  said:  "The  real  estate  descended  to  the 
heirs  or  passed  to  the  devisees.  The  per- 
sonal representative  takes  no  Interest  in  the 
lands  descended,  but  a  naked  power  to  sell  for 
the  payment  of  debts,  and  the  possession  as 
well  as  the  defense  of  the  tttie  belongs  to 
the  heirs  and  devisees.  The  administrator 
had  nothing  to  do  with  it  Aubuchon  v.  Lory. 
23  Mo.  99."  From  this  holding  it  would  ap- 
pear that  the  defense  of  the  title  to  realty  is 
for  the  heir  or  devisee,  and  not  the  adminis- 
trator. In  the  case  of  Thorp,  Adm'r,  v.  Mil- 
ler, 137  Mo.,  loc.  clt  239,  38  S.  W.  929,  this 
court  through  Sherwood,  J.,  said:  '"The 
lands  of  a  decedent  descend  to  his  heirs  (or 
devisees,  if  so  the  will  reads),  and  the  pos- 
session of  the  land  and  defense  of  the  titie 
and  all  of  its  incidents  belong  to  the  heirs 
or  devisees,  and  the  personal  representative 
has  nothing  at  all  to  do  with  It — no  concern 
In  the  matter.  Aubuchon  v.  Lory,  23  Mo.  99 ; 
Sturgeon  v.  Schaumburg,  40  Mo.  482,  93  Am. 
Dec.  311 ;  2  Woerner,  Adm'r,  §§  338,  463 ;  1 
Woemer,  Adm'r,  f  276.  And  the  equity  of 
redemption  of  a  mortgagor  in  like  manner 
descends  to  his  heirs.  An  administrator  can 
do  certain  things  in  regard  to  the  real  es- 
tate of  his  decedent  as,  for  example,  he  may, 
under  the  provisions  of  section  129,  Itev.  St 
1889,  rent  the  land  of  the  deceased,  where 
the  probate  court  shall  so  order  of  record, 
in  order  to  the  payment  of  debts,  and  shall 
also  order  that  the  administrator  take  pos- 
session of,  such  lands  and  rent  the  same,  in 
which  event,  that  section  authorizes  the  ad- 
ministrator to  maintain  an  action  for  the 
recovery  of  such  land;  but  that  section  in 
explicit  terms  forbids  an  administrator  to 
rent  or  control  such  real  estate  until  such 
order  be  mad&    Outside  of  the  order  of  the 


probate  court  under  pentnlsslon  and  power 
expressly  conferred  by  the  statute,  and  out- 
side of  the  duties  which  the  statute  pre- 
scribes, an  administrator  is  an  entire  stran- 
ger to  the  real  estate  of  the  decedent  Thus 
he  may  purchase  land  of  the  estate  sold  un- 
der judgment  of  foreclosure  rendered  by  the 
circuit  court  and  take  titie  thereto.  Just  as 
any  other  stranger  would.  Dilllnger  v.  Kel- 
ly, 84  Mo.  661.  The  statute,  under  which 
and  from  which  an  administrator  exclusive- 
ly derives  his  powers,  nowhere  authorizes  a 
probate  court  to  order  an  administrator  to 
Intervene  as  plaintiff  in  an  action  of  this 
kind,  and.  If  It  did,  there  is  no  midb.  order 
pleaded  in  the  petition.  From  the  foregoing 
considerations,  it  necessarily  follows  that 
the  heirs  of  the  decedent  were  the  only  imr- 
tles  who  could  maintain  the  present  equita- 
ble proceeding."  This  was  a  suit  in  equity 
by  Thorp,  administrator  of  Cornelius  Van 
Camp,  deceased,  the  purpose  of  which  was  to 
set  aside,  for  fraud  and  collusion,  a  sherifTs 
deed.  The  facts  were  that  Van  Camp  own- 
ed 80  acres  of  land  In  Cass  county  upon  which 
there  was  a  school  mortgage  for  $1,000  and 
accrued  Interest.  The  equity  was  sold  at 
the  alleged  fraudulent  sale.  If,  as  in  this 
case,  the  mere  naked  right  to  sell  the  real 
estate  of  deceased,  under  order  of  the  pro- 
bate court  would  confer  no  right  In  the  ad- 
ministrator to  sue  for  the  protection  of  the 
estate  and  the  landed  interest  thereof,  then 
by  uo  reasoning  can  we  see  how  the  shoe  can 
be  shifted  and  placed  upon  the  other  foot. 
In  such  manner  as  to  say  that  such  mere 
naked  right  to  sell  conferred  any  Interest  in 
the  lands  so  as  to  authorize  the  adminis- 
trator to  defend  an  action  involving  the  title. 
In  the  more  recent  case  of  Hall  v.  Bank,  143 
Mo.,  loc.  clt  424,  46  S.  W.  1000,  we  further 
said:  "At  the  death  of  a  person  owning  land 
the  title  descends  to  his  heirs  or  devisees, 
and  his  personal  representatives  take  no  in- 
terest therein  except  a  naked  power  to  sell  It 
for  the  payment  of  his  debts.  The  possession 
of  the  land,  as  well  as  the  defense  of  the 
title,  belong  to  the  heirs  or  devisees,  and  to 
no  other  person.  The  administrator  has 
nothing  whatever  to  do  with  it  Sturgeon  v. 
Schaumburg,  40  Mo.  482,  93  Am.  Dec.  311- 
He  cannot  maintain  a  suit  to  remove  a  dond 
from  the  titie  thereto  in  the  absence  of  au 
order  of  the  probate  court  as  before  stated." 
In  the  state  of  Iowa  there  was  a  statute 
as  in  this  state  which  authorized  a  suit 
against  an  executor  or  administrator  to  en- 
force a  contract  to  convey  real  estate,  made 
by  the  decedent  in  his  lifetime.  There  was 
also  another  section  by  which  It  was  pro- 
vided that  it  should  not  be  necessary  to  make 
any  other  person  a  party  to  the  suit  except 
the  administrator  or  executor ;  but  the  court 
in  its  discretion  might  direct  other  parties  to 
be  made  parties,  and  the  heirs  and  devisees 
could  on  motion  at  any  time  be  made  parties. 
The  Iowa  court  (Judd  v.  Morely,  90  Iowa, 
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loc.  dt  427),  In  dlBcnsslng  these  statutea,  In 
which  case  the  heirs  alone  had  been  made 
parties,  said:  "But  for  this  statutory  pro- 
Tislon,  the  action  could  not  be  brought 
against  him.  He  represents  only  the  personal 
property  of  the  decedent  The  real  estate 
descends  to  the  heir,  and  in  the  present  case 
it  is  tiie  heir  who  refuses  to  convey."  Our 
section  178,  Rev.  St  1899  (Ann.  St  1906,  p. 
394),  is  somewhat  similar  to  the  Iowa  sec- 
tion first  above  mentioned.  It  provides  that 
the  vendee,  having  a  contract  in  writing 
from  the  decedent  for  the  conveyance  of  real 
estate,  may  present  a  petition  to  the  probate 
court  setting  forth  the  facts  and  asking  that 
the  administrator  be  required  to  specifically 
perform  by  making  a  deed.  By  section  175 
of  the  same  statute  (Ann.  St  1906,  p.  395), 
notice  must  be  served  upon  the  administrator 
and  also' on  the  heirs  and  devisees.  By  sec- 
tion 179  it  is  provided  that  the  action  may 
be  brought  in  the  first  Instance  in  the  circuit 
court  or,  if  first  brought  in  the  probate  court, 
the  executor  or  administrator,  widow,  or  any 
heir  or  devisee  may  upon  objection  filed  have 
It  removed  to  the  circuit  court 

It  will  be  observed  that  the  contract  re- 
ferred to  In  this  section  must  be  one  in  writ- 
ing, which  is  not  the  case  at  bar.  This  is 
the  only  case  wherein  by  statute  the  admin- 
istrator is  required  to  be  made  a  party,  and 
our  court  has  held  that  this  statute  does  not 
apply  where  the  contract  to  convey  is  not 
in  writing.  Schulter's  Administrator  v.  Bock- 
winkle's  Administrator,  19  Mo.  648.  In  the 
case  last  dted  above,  this  court  speaking  of 
this  statute,  said:  "The  special  statutory 
proceeding  for  the  specific  execution  of  agree- 
ments against  the  administrators  of  vendors 
is  only  allowed  where  the  agreements  are 
in  writing.  Section  36.  This  case  does  not 
come'  within  that  statute."  In  the  case  at 
bar  the  defendants  were  sued  In  their  repre- 
sentative capacity,  and  not  otherwise.  We 
do  not  think,  under  the  authorities,  that  the 
bare  naked  contingent  right  to  sell  real  estate 
to  pay  debts  gives  them  such  an  interest  In 
the  real  estate  as  to  authorize  an  action 
against  them  for  the  specific  performance 
of  an  oral  agreement  to  convey  real  estate. 
In  other  words,  the  defense  of  the  title  to 
real  estate  belongs  solely  to  the  heir  or  dev- 
isee, except  where  by  statute  the  general  rule 
of  the  common  law  has  been  changed. 

Under  no  circumstances  does  this  petition 
state  a  cause  of  action,  for,  even  If  It  be  ad- 
mitted, which  we  do  not  admit,  that,  by  rea- 
son of  the  naked  power  to  sell  to  pay  debts, 
the  administrators  might  have  some  Interest 
In  the  realty  and  could  defend  the  title,  yet 
to  make  a  good  petition  there  should  have 
been  an  allegation  that  there  were  debts,  and 
that  the  land  in  question  was  necessary  to 
pay  debts,  and  further  that  the  probate  court 
had  made  an  order  of  sale,  because  the  right 
and  power  at  an  administrator  Is  dependent 


solely  upon  such  an  order.  We  do  not  place 
much  stress  upon  this  phase  of  the  case,  for 
in  our  Judgment  except  where  otherwise  pro- 
vided by  statute,  the  sole  right  to  defend  the 
titie  is  in  the  heir  or  devisee,  and  not  In 
the  administrator. 

It  follows  from  these  views  that  the  sec- 
(Hid  count  of  the  petition  stated  no  case  or 
cause  of  action  against  these  defendants,  and 
this  Judgment  should  be  and  Is  reversed. 
All  concur. 


VONKEX  T.  CITY  OF  ST.  LOUIS. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  31,  1909.) 

1.  Evidence  (|  10*)— Judicial  Noticb— Gm- 
obaphicai.  facts. 

Neither  the  trial  court  nor  the  court  on 
appeal  can  take  judicial  notice  of  the  existence 
of  streets  in  municipalities. 

[E^.  Note.— For  other  cases,  see  Bvldenoe, 
Dec  Dig.  i  10.»] 

2.  MuNiciPAi,  CoBPoaATioRB  (J  771*)— De- 
fective Sidewalks— Injuries  to  Pedes- 
trians—Li  ab  iutt  . 

Where  the  unsafe  condition  of  a  street  was 
occasioned  by  the  sudden  freezing  at  night  of 
the  snow  and  slush  thereon,  the  city  was  not 
liable  for  injuries  to  a  pedestrian,  occurring 
about  noon  the  following  day,  by  slipping  on  the 
sidewalk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1627;  Dec.  Dig.  | 
771.*] 

3.  Municipal  Cobfobations  (1 771*)— Defec- 
tive Sidewalks— Injuries  to  Pedestbians 

— LlABILITT. 

A  pedestrian  slipped  on  the  Ice  on  a  side- 
walk and  was  injured.  Three  or  four  days  be- 
fore, snow  fell,  followed  by  rain,  rendering  the 
sidewalk  slushy.  On  the  night  before,  a  general 
freeze  occurred,  rendering  the  sidewalks  slip- 
pery in  places  and  uneven.  Held,  that  the  city 
was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1627;  Dec  Dig.  i 
771.*] 

Valliant  J.,  dissenting  in  part 

Appeal  from  St  Louis  Circuit  Court 
Action  by  Elizabeth  Vonkey  against  the 
City  of  St  Louis.    From  a  Judgment  refusing 
to  set  aside  a  nonsuit,  plaintiff  appeals.    Af- 
firmed. 

Thomas  Morris  and  Ed.  L.  Oottschalk,  for 
appellant  Chas.  W.  Bates  and  Charles  P. 
Williams,  for  respondent 

GRAVES,  J.  Plaintiff  brought  this  action 
to  recover  the  sum  of  $10,000  for  Injuries  al- 
leged to  have  been  caused  by  falling  upon  an 
icy  sidewalk.  She  alleged  notice  of  the  con- 
dition upon  the  part  of  the  city,  and,  fur- 
ther, that  said  condition  had  existed  for  such 
length  of  time  that  the  city.  In  the  exercise 
of  ordinary  care,  could  have  known  of  the 
condition  of  said  walk  In  time  to  have  reme- 
died the  same  prior  to  her  injuries.  The  ma- 
terial portions  of  her  petition  are: 

"Plaintiff  states  that  <hi  the  15th  day  of 
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December,  A.  D.  1901,  she  bad  occasion  to 
leave  ber  boose  at  2900  Pine  street  to  trans- 
act some  business;  that  In  returning  from 
her  business  she  came  from  Washington  ave- 
Bne  to  Elwlng  avenue,  or  Twenty-Ninth  street; 
that  there  was  snow  and  Ice  on  the  sidewalk 
on  the  west  side  of  said  Ewing  avenue  or 
Twenty-Ninth  street,  between  Washington 
avenue  and  Liocust  street ;  that  said  snow  and 
Ice  on  the  sidewalks  on  west  side  of  said 
Ewlng  avenue  or  Twenty-Ninth  street  was 
rough  and  uneven  and  In  ridges,  and  in  an 
unsafe  and  dangerous  condition  to  pedestrians 
traveling  thereon,  and  that  said  snow  and  Ice 
was  in  the  said  dangerous  condition  to  pedes- 
trians traveling  thereon  for  several  days 
prior  to  the  15th  day  of  December,  A.  D. 
1904.    •    •    • 

"Plaintiff  states  that  on  said  15tb  day  of 
December,  A.  D.  1904,  at  or  about  noon  of  the 
same  day,  she  was  walldng  on  the  west  side 
of  the  sidewalk  on  E<wlng  avenne  or  Twenty- 
Ninth  street  between  Washington  avenue  and 
Locnat  street,  and  exercising  reasonable  care 
In  going  to  her  residence  south  on  Pine  street, 
when  she  reached  a  point  or  place  on  said  side- 
walk on  the  west  side  of  said  E^wlng  avenue  or 
Twenty-ninth  street,  about  100  feet  north  of 
Locust  street,  and  about  20  feet  south  of  the 
alley  midway  between  Washington  avenue 
and  Locust  street,  and  owing  to  the  rough, 
rugged,  and  uneven  and  dangerous  surface  of 
the  said  sidewalk  at  said  point  or  place,  caus- 
ed by  the  snow  and  ice  that  had  prior  there- 
to fallen  and  had  been  permitted  to  accumu- 
late and  remain  on  the  said  sidewalk  by  the 
defendant  corporation's  officers,  agents,  and 
servants  In  a  rough,  rugged,  uneven,  and  dan- 
gerous condition,  she  slipped  and  fell,  strik- 
ing npon  her  right  side  with  great  force  on 
the  said  sidewalk,  and  thereby,  and  by  rea- 
son of  the  said  fall,  breaking  the  small  bone 
of  her  right  arm  above  and  between  the  wrist 
and  elbow,  and  wrenching  and  spraining  the 
wrist  of  the  right  hand." 

The  answer  of  the  city  was  a  general  de- 
nial, and  a  plea  ot  contributory  negligence. 
Reply  general  dmial. 

At  the  close  of  the  plaintiff's  case  the  trial 
court  sustained  a  demurrer  to  the  testimony, 
whereupon  the  plaintiff  was  forced  to  and 
did  take  a  nonsuit  This  nonsuit  the  conrt, 
npon  timely  motion  made  by  plaintiff,  re- 
fused to  set  aside,  and  thereupon  the  cause 
was  by  her  api>ealed  to  this  court. 

From  the  evidence  it  appears  that  the  ac- 
cident occurred  upon  Thursday,  Just  about 
noon.  The  case  had  been  tried  nisi  prior  to 
this  trial,  at  which  time  the  plaintiff  evi- 
dently testified  that  the  place  where  she  fell 
was  extremely  smooth  and  slippery.  In  this 
testimony  she  explained  that  she  was  mis- 
taken in  the  use  of  the  preposition  "on"  for 
the  preposition  "by,"  as  Germans  frequently 
mix  these  words.  In  this  trial  she  says  that 
In  the  center  of  the  sidewalk  was  a  long, 
smooth,  slippery  place,  and  that  to  the  side 
thereof  it  was  rough,  and  she  took  the  side 


of  the  sidewalk,  t>ecan8e  she  tbonght  it  safer. 
She  also  says  that  Thursday  was  a  nice  day, 
and  the  snow  and  ice  had .  melted  some,  so 
as  to  make  it  slippery,  and  that  in  walking 
on  the  rough  snow  and  ice  on  the  side  of  the 
walk  her  foot  slipped  into  a  hole  of  some 
kind,  and  she  fell  onto  tills  long,  smooth  por- 
tion in  the  center.  From  her  evidence  it  ap- 
pears that  there  was  a  general  snow  which 
fell  either  Sunday  night  or  Monday  night; 
that  it  was  cold  the  day  after  the  snow ;  that 
the  snow  was  four  or  five  inches  deep,  or 
more;  that  the  day  before  the  accident  it 
rained  so  as  to  melt  the  snow;  that  the 
night  before  the  accident  at  noon  of  tlie  next 
day  the  snow  and  ice  on  the  sidewalks  froze 
hard ;  that  the  roughness  in  the  snow  and  ice 
was  occasioned  by  the  footprints  of  travelers 
who  had  gone  along  before  this  freeze;  that 
the  frozen  snow  and  ice  at  the  place  of  acci- 
dent was  four  or  five  Inches  deep.  Two 
young  ladies  picked  the  plaintiff  up  Just  aft- 
er her  fall,  and  the  roughness  of  the  snow 
and  ice  at  the  point  of  the  accident  la  by 
them  described  as  being  occasioned  by  the 
footprints  of  travelers  on  the  walk.  The 
testimony  shows  that  the  accident  occurred 
on  Ewlng  avenne  at  a  point  between  Wash- 
ington avenue  and  Locust  street,  at  about 
the  point  named  in  the  petition.  The  char- 
acter of  plaintiff's  injuries  need  not  be  stated 
further  than  what  the  petition  charges,  as 
above  set  out  Such,  in  subtsance,  are  the 
facts  of  the  case. 

1.  There  are  at  least  two  good  reasons 
for  sustaining  the  action  of  the  trial  court 
in  this  cause.  In  the  first  place,  there  are 
three  streets  mentioned  in  the  evidence,  to 
wit,  Ewing  avenue,  Washington  avenue,  and 
Locust  street,  as  being  at  or  near  the  locus 
of  the  accident  One  witness,  Fraudeesteln, 
testified:  "I  am  in  the  laundry  business, 
2907  Pine  street  I  have  lived  for  about  35 
yeara  I  know  the  locality  of  Ewlng,  be- 
tween Washington  avenue  and  Locust  street 
It  has  asphaltum  on  the  street  I  know  it 
to  be  a  street  at  least  twenty-five  years." 
This  is  all  we  find  in  the  entire  record  as  to 
whether  or  not  these  streets  are  in  the  city 
of  St  Louis,  or  tliat  the  accident  occurred 
within  the  corporate  limits  of  the  city  of  St 
Louis.  Counsel  for  plaintiff  seems  to  have 
proceeded  upon  the  theory  that  not  only  the 
lawyers  engaged  in  the  case  knew  that  the 
streets  were  in  the  city  of  St  Louis,  and 
therefore  the  accident  occurred  in  said  city, 
but,  further  that  both  the  trial  court  and  this 
court  were  fully  advised  as  to  the  locus  of  the 
accident  and  these  streets.  .  The  trial  court 
could  not  take  Judicial  cognizance  of  the  fact 
that  these  ttiree  streets  were  within  the  cor- 
porate limits  of  the  city  of  St  Louis.  Ttiis 
was  a  matter  of  proof,  and  the  issue  waa 
made  .l>y  the  g«ieral  deniaL  Nor  can  this 
court  take  Judicial  cognizance  of  such  tact  if 
it  be  a  fact  For  this  reason,  if  for  no  other, 
the  demurrer  to  the  evidence  was  properly 
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snatalned.  This  loose  method  of  trying  cases 
In  the  large  cities  should  be  stopped.  A  few 
lines  cf  testimony,  or  a  short  admission  In 
the  record,  will  suffice,  hut  we  cannot  strain 
th'e  doctrine  of  Judicial  cognizance  to  the  ex- 
tent of  entertaining  Judicial  knowledge  of  the 
existence  of  streets  In  municipalities,  and 
will  not  do  BO. 

2.  Under  the  facts  the  city  was  not  liable, 
and  for  several  reasons : 

(a)  The  dty  Is  not  liable  because  the  injury 
was  occasioned  by  a  sudden  freeze  the  night 
before  the  Injury  at  noon  of  the  next  day. 
Ko  notice  is  brought  home  to  the  city,  and 
one  half  day's  time  Is  not  such  as  would  per- 
mit the  presumption  of  knowledge  by  the 
exercise  of  ordinary  care.  By  the  evidence 
it  appears  that  whilst  there  was  snow  and 
Blush  on  the  sidewalk  the  day  before  the  ac- 
cident yet  it  was  safe  for  travel,  and,  if  un- 
safe at  the  time  of  the  accident,  it  was  by 
reason  of  the  sudden  freeze  of  the  night  be- 
fore, and  not  otherwise.  Under  such  circum- 
stances the  city  is  not  liable.  Hyer  v.  City  of 
Janesvllle,  101  Wis.,  loc.  cit  874.  77  N.  W. 
730;  Harrington  v.  City  of  Buffalo,  121  N. 
T,  147,  24  N.  H.  186;  McNally  v.  City  of 
Coboes,  127  N.  Y.  360,  27  N.  B.  1043 ;  Kinney 
T.  City  of  Troy,  106  N.  T.  667,  16  N.  B,  728. 

In  the  Wisconsin  case  cited  supra,  it  was 
said:  "If  the  walk  was  defective  at  all  at 
the  time  of  the  injury,  it  was  wholly  caused 
by  the  sudden  freezing  of  the  soft  slushy 
snow,  spread  evenly  over  it  except  as  it  was 
Indented  by  footprints  therein.  Reasonable 
care  did  not  require  the  walk  to  be  scraped 
clean  down  to  the  planking,  or  that  mere 
footprints  made  in  the  soft  snow  and  frozen 
in  that  condition  should  be  removed.  They 
did  not  cause  any  obstruction  to  or  render 
travel  on  the  walk  dangerous,  tested  by  the 
standard  of  reasonable  safety  under  the  cir- 
cumstances. The  furthest  the  courts  have 
gone  on  this  question  Is  to  hold  that  snow 
and  ice  allowed  to  accumulate  on  a  walk  in 
an  uneven  and  ridgy  condition,  so  as  to  con- 
stitute an  obstruction  to  public  travel,  ren- 
ders it  defective  and  actionably  so." 

In  the  Harrington  Case,  supra,  the  New 
Tork  court,  through  Ruger,  Ch.  J.,  said: 
*rrhe  exldence  established  the  fact  that  for 
four  days  previous  to  the  accident  the  weath- 
er had  been  warm,  causing  the  snow  and  Ice 
on  the  walk  to  thaw,  and  become  soft,  wet, 
and  sloppy.  On  the  night  previous  to  the 
accident  the  weather  suddenly  became  colder, 
and  the  snow  and  slush  In  the  streets  froze 
bard,  forming  Ice  and  leaving  footprints, 
made  during  the  previous  sloppy  weather, 
plainly  visible  in  the  frozen  deposit.  In 
some  places  the  owners  of  property  adjoin- 
ing the  walk  had  cleaned  off  the  snow,  but 
at  the  place  of  the  accident  it  had  not  for 
some  weelES  been  entirely  removed.  Much 
of  the  snow  falling  during  that  time  had 
passed  off  throutfli  the  natural  effect  of  the 
elements  upon  it,  but  the  portion  referred 
to  was  wliat  remained  of  a  much  larger  ac- 


cumulation. The  walk,  as  thus  shown,  pr»- 
sented  no  unusual  appearance  for  dtles  in 
our  uncertain  and  inclement  climate,  and 
caused  no  more  objectionable  obstacle  to  safe 
passage  than  frequently  exists  In  cities  and 
villages  during  the  cold  season.  Whatever 
might  have  been  its  condition,  so  far  as  dan- 
ger was  to  be  apprehended,  it  arose  solely 
from  its  frozen  and  slippery  condition,  and 
that,  aa  we  have  seen,  was  caused  by  the 
freezing  of  the  night  before  the  accident. 
The  danger  arising  from  the  sllpperlness  of 
ice  and  snow  lying  In  the  streets  is  one  which 
is  familiar  to  everybody  residing  in  our 
climate,  and  which  every  one  Is  exposed  to 
who  has  occasion  to  traverse  the  streets  of 
cities  and  villages  in  the  winter  season.  Ac- 
cidents occurring  from  such  causes  are 
chargeable  solely  to  the  persons  injured,  un- 
less it  can  be  shown  that  the  cause  thereof 
has  been  occasioned,  aggravated,  or  negli- 
gently permitted  by  the  act  of  some  third 
party  charged  with  the  duty  of  obviating  or 
removing  It  It  was  essential  to  the  mainte- 
nance of  this  action  that  some  breach  of 
duty  on  the  part  of  the  defendant  should 
have  been  proved,  occurring  prior  to  the  hap- 
pening of  the  accident  which  was  the  cause 
of  the  alleged  Injury.  We  are  of  the  opin- 
ion that  the  case  made  did  not  establish  the 
existence  of  this  essential  fact  The  proof 
falls  to  show  that  there  was  any  unusual 
or  dangerous  obstruction  to  travel  arising 
from  snow  or  ice  in  the  street  or,  even  If 
there  was,  that  any  auch  lapse  of  time  had 
intervened  between  the  period  of  its  crea- 
tion and  the  occurrence  of  the  accident  as 
afforded  a  presumption  of  knowledge  in  the 
municipality  of  its  condition,  or  opportunity 
to  remove  the  obstacle  after  notice  was  re- 
ceived. The  duty  resting  upon  municipal 
corporations  to  remove  accumulations  of  Ice 
and  snow  as  It  falls  from  time  to  time  upon 
their  streets  Is  a  qualified  one,  and  becomes 
Imperative  only  when  dangerous  formations 
or  obstacles  Iiave  been  created  and  notice 
of  their  existence  has  been  received  by  the 
corporation." 

(b)  The  evidence  shows  a  general  condition 
to  have  existed  In  the  dty.  Three  or  four 
days  prior  there  was  a  general  snow  five  or 
six  Inches  deep.  The  day  before  was  a  rain, 
rendering  the  sidewalks  sloppy  and  slushy. 
The  night  before  there  was  a  general  freeze, 
rendering  the  sidewalks  slippery  In  places, 
and  slick  and  uneven  (by  reason  of  frozen 
footprints)  in  other  places.  Under  such  con- 
ditions there  can  be  no  liability  upon  the  part 
of  the  city.  The  rule  of  liability  is  most 
aptly  expressed  by  Valllant  J.,  in  Reedy  v. 
Brewing  Ass'n  et  al.,  161  Mo.,  loc.  cit  536. 
61  S.  W.  862,  63  L.  B.  A.  805:  "Snow  and 
Ice  on  sidewalks  have  been  the  occasion  of 
many  Injuries  to  persons,  and  the  lawbooks 
are  full  of  instances  where  the  duty  of  a 
municipality  In  respect  to  such  conditions 
has  been  discussed.  Running  through  all  the 
cases  to  which  our  attention  has  been  called 
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on  this  subject,  we  find  the  general  proposi- 
tion tbat  Ice  or  snow  upon  a  sidewalk  or  In 
a  street  Is  not  to  be  classed  with  dangerous 
obstructions,  such  as  a  city  Is  required  to 
remore.  It  would  be  more  accurate  to  say 
that  It  Is  a  dangerous  obstruction,  but  tbat 
It  Is  excepted  from  the  category  of  obstruc- 
tions for  which  the  city  Is  liable  upon  the 
ground  of  the  impracticability  of  the  city's 
removing  It  There  are,  for  example.  In  this 
dty  many  hundreds  of  miles  of  sidewalks, 
upon  which  snow  falls  and  ice  forms  when 
the  weather  suits,  and  Immediately  upon  Its 
fall  the  snow  Is  beaten  down  by  the  feet  of 
thousands  walking  over  it.  To  some  extent 
the  sidewalks  end  streets  may  be  and  are 
cleared  of  such  obstruction,  but  to  remove  it 
entirely,  or  to  a  degree  that  would  render 
it  not  dangerous.  Is  Impracticable,  and  there- 
fore not  embraced  In  the  law's  reasonable  re- 
quirements. There  Is  another  reason  for 
making  snow  or  Ice  on  the  sidewalks  and  tn 
the  streets  an  exception  to  that  dangerous 
condition  for  which  a  dty  Is  liable;  that  is, 
when  that  condition  exists  generally,  It  is 
obvious,  and  every  one  is  on  his  guard.  Any 
pedestrian  on  the  sidewalk  or  traveler  In  the 
street  Is  warned  by  all  his  surroundings  that 
ice  and  snow  abound,  and  consequently  dan- 
ger of  slipping  and  falling  Is  to  be  appre- 
hended at  every  step.  The  law  is  reasonable 
In  this,  as  In  all  things." 

All  the  evidence  in  this  case  shows  that 
the  roughness  and  unevenness  at  the  point 
of  injury  was  only  such  as  was  occasioned 
by  footprints  made  in  the  slush  and  wet 
snow  of  the  previous  day  which  had  frozen 
the  night  before  the  accident.  There  are 
cases  which  hold  that  where  Ice  is  permitted 
to  accumulate  In  high,  rough,  and  uneven 
ridges,  and  to  thus  remain,  there  Is  munici- 
pal liability,  but  this  case  does  not  even  fall 
within  the  rule  of  those  cases  because  of  the 
absent  facts. 

Upon  the  facts  of  the  case  at  bar,  the  trial 
court  should  have  sustained  the  demurrer, 
and  its  Judgment  should  be,  and  Is,  afllrmed. 
All  concur,  except  VALLIANT,  J.,  who  con- 
curs In  result  and  all  the  opinion  except 
paragraph  1,  to  which  paragraph  he  does 
not  agree. 


PUrXIS  T.  SOMBftVILLH. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Feb.  25,  1909.    Reliearing  Denied 

March  31,  1909.) 

1.  Befebknce  (I  42*)— RErEREES— Oath. 

Under  Rev.  St.  1809,  {  703  (Ann.  St  1906, 
p.  710),  directing  that  the  oath  of  a  referee 
M  taken  "before  Bome  officer  duly  aathorized 
to  administer  an  oath,"  and  that  "it  be  filed 
and  returned  with  the  award,"  it  is  not  neces- 
sary that  the  oath  should  be  marked  "Filed" 
by  the  derk  of  the  court 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  I  42.*] 


Z  MoNKT  Lent  (i  7*)— Aoiioir»-Si7mciKiT- 

or  OF  EVIOENCK. 

E>ridence  in  an  action  to  recover  money 
loaned  held  to  sustain  a  finding  of  the  referee 
and  judgment  of  the  court  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Dec.  Dig.  i  7.»] 

8.   INTEBBST    (I    12*)— LlABILITT    TOB    HONET 

WsoNoruLLT  Used. 

Where  money  was  given  defendant  for  in- 
vestment and  he  deposits  it  with  hia  own  money 
and  checks  against  it  as  his  own  money,  be  is 
liable  for  interest  thereon. 

[Ed.    Note.— For    other   cases,    see    Interest 
Cent  Dig.  |  23;   Dec  Dig.  |  12.*] 

4.  Deeds  (|  208*)— BSvidence  of  Acoeftaktce. 

Evidence  in  an  action  to  recover  money 
loaned  held  not  to  show  an  acceptance  of  deeds 
of  property  which  defendant  alleged  that  he 
had  transferred  to  plaintitE. 

[EU.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  {  208.*] 

5.  Landlobd  and  Tenant  ({  183*)— Implied 
Aobeeuert  to  Pat  Rent. 

^Vhere  plaintiff  occupies  a  place  daring 
several  months,  with  a  view  to  buying  the  same 
if  she  is  satisfied  with  it,  and  at  the  end  of  tue 
time  leaves  it  not  being  satisfied,  no  agree- 
ment for  the  payment  of  rent  will  lie  implied 
from  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  736;    Dec.  Dig.  |  183.*] 

6.  Refebence  (I  89*)— Requisites  and  Suf- 
ficienct  of  Repobt— Sepabatx  Findings 
on  Each  Item. 

Where  defendant,  in  an  action  for  money 
loaned,  ansvcers  "that  at  the  request  of  plain- 
tiff defendant  paid  out  from  time  to  time  vari- 
ous sums  of  money  for  her  on  account,  as  ap- 
pears by  detailed  statement  attaclied  and  mark- 
ed 'Exhibit  A,'  "  and  the  exhibit  is  so  vague 
as  not  to  give  the  referee  an  intelligent  under- 
standing of  what  the  various  items  mean,  and 
many  of  the  items  testified  to  by  defendant  do 
not  show  under  what  item  in  the  exhibit  they 
should  be  placed,  it  is  not  necessary  for  the 
referee  to  make  a  separate  finding  for  each  of 
the  items  in  the  exhibit 

[Ed.   Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  I  89.*] 

7.  Pleading  (|  310*)— Exhibub— Opebation 

and  Effect. 

An  exhibit  is  no  part  of  the  pleading,  and 
per  se  tenders  no  issue  calling  for  a  separate 
verdict 

[Eld.    Note.— For   other   caoen.    nee   Pleading, 
Cent.  Dig.  §  944 :   Dec.  Dig.  $  810.*] 

8.  Deeds  (§  20O*)— Deljvebt  and  Accept- 
ance—Admissibilitt  OF  Evidence. 

In  an  action  for  money  loaned,  defendant 
alleged  the  transfer  of  certain  houses  to  plain- 
tiff as  part  payment  of  her  accoimt  against  him. 
Plaintiff  contended  that  she  did  not  accept  the 
deeds  of  the  premises,  and  it  was  shown  in  evi- 
dence  that  her  counsel  took  the  deeds  to  exam- 
ine the  title,  under  an  agreement  to  accept  them 
if  satisfactory,  and  her  counsel  testified  that 
on  his  investigation  he  found  that  the  property 
had  recently  been  transferred  by  defendant  to 
an  insolvent  relative,  and  that  at  the  time  of 
the  transfer  suits  were  pending  against  defend- 
ant which  soon  ripened  into  judgments  against 
him,  and  that  a  title  guaranty  company  refused 
to  guarantee  the  title,  and  a  number  of  court 
records  were  introduced  showing  Judgments 
against  defendant,  and  a  certified  copy  of  a  deed 
from  defendant  to  hia  relative  was  also  intro- 
duced. The  deeds  by  which  defendant  offered 
to  transfer  the  propertv  to  plaintUt  were  deeds 
of  hia  relative.    Held,  that  the  evidence  was  ad- 
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miasible  a8  bearing  on  the  question  ot  whether 
plaintiff  had  accepted  the  deeds. 

(EM.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  i  200.*] 

8.  Monet  Lbnt  (J  7*)— Actions— Admissibii.- 

mr  IN  Evidence. 

In  an  action  (or  money  loaned,  defendant 
alleged  that  he  had  transferred  to  plaintiff, 
without  her  knowledge  and  consent,  certain 
worthless  shares  of  stock  in  a  mining  company. 
Beld,  that  eTidence  to  show,  not  only  the  condi- 
tion ot  the  company  at  the  time  of  the  alleged' 
transfer,  but  that  it  grew  worse  as  time  went 
on,  and  also  evidence  of  its  condition  two  years 
after  the  date  of  the  alleged  transfer,  at  which 
time  plaintiff  ascertained  that  the  stock  had 
been  transferred  to  her,  was  properljr  admitted 
as  tiearing  on  the  question  of  defendant's  good 
faith  in  trying  to  sell  the  stock  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Dec.  Dig.  (  7.»] 

10.  Refebence  (S  100*)— Report— OBJEcnoNS 

AND  EXCEFTIONS. 

Exceptions  to  the  report  of  a  referee  that 
"referee  has  erred  in  all  his  calculations  of  in- 
terest," and  that  "the  referee  has  erred  in  his 
method  of  calculation  of  interest,  the  same  be- 
ing contrary  to  the  law  of  this  state,"  and  that 
the  referee  ought  to  have  allowed  defendant 
interest  on  each  Uem  of  his  credits  from  the 
date  of  payment,  do  not  raise  the  objection  that 
the  referee  allowed  plaintiff  compound  interest. 
[Ed.  Note.— For  other  cases,  see  Reference, 
Dec  Dig.  {  100.*] 

11.  Intebest  (§  58*)  —  CktuFUTATiON  —  Rests 
IN  Computation. 

Where  there  are  mutual  running  accounts. 
Interest  may  l>e  given  on  both  sides  until  a  bal- 
ance is  struck,  and  then  interest  runs  only  on 
the  balance,  and,  when  a  part  payment  is  made 
on  a  debt,  interest  should  not  be  computed  on  the 
money  paid,  but  only  the  balance  due  on  the  debt. 
[E5d.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  {  181 ;   Dec  Dig.  |  68.*] 

12.  Intebest  (|  60*)  —  Computation  —  "Com- 
pound Interest. '' 

Computing  interest  with  annual  rests  con- 
stitutes compound  interest. 

[Ed.  Note.— For  other  cdses,  see  Interest,  Dec. 
Dig.  I  60.* 

For  other  deBnitions,  see  Words  and  Phrases, 
vol.  2,  p.  1873.] 

18.  Trusts  (|  21&*)—MANAaE)fBNT— Interest 
ON  F'uNos  OF  EISTATB— Computation— Com- 
pound Interest. 

Rev.  St.  1899,  |  8711  (Ann.  St  1906,  p. 
2080),  which  allows  compound  interest  only  on 
an  express  written  contract  therefor,  does  not 
apply  to  the  accounting  of  a  derelict  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  U  314-317;   Dec   Dig.  i  219.*] 

14.  Appeal  and  Error  ({  221*)— Reserva- 
tion IN  Lower  Court  of  Grounds  of  Re- 
view— Ebrors  Appare.nt  from  Record. 

As  a  plaintiff  can  only  recover  on  a  case 
made  by  her  own  pleading  and  proof,  and  in  an 
action  to  recover  money  loaned  on  asking  for 
interest  cannot  recover  compound  interest,  the 
objection  to  the  report  of  a  referee  allowing 
compound  interest  may  be  taken  for  the  first 
time  on  appeal,  the  error  being  one  appearing 
on  the  face  of  the  record. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1145 ;   Dec.  Dig.  J  221.*] 

15.  Interest  (|  56*)— Mode  of  Computation 
IN  Generai» 

Interest  should  be  calculated  on  a  demand 
op  to  the  firat  partial  payment  and  added  to  the 
principal,  and  the  payment  deducted  therefrom, 


and  then  Interest  -computed  on  the  remainder  to 
the  second  payment,  and  so  on  until  the  last 
partial  payment,  unless  in  any  case  the  interest 
up  to  any  payment  shall  exceed  the  payment, 
in  which  case  the  payment  is  to  be  deducted 
from  the  interest  and  the  excess  of  interest  car- 
ried forward  without  casting  interest  thereon 
to  the  next  payment  that  will  discharge  the  ex- 
cess. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  |  129;   Dec  Dig.  i  56.*] 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  Angelina  E.  Pullls  against  Wil- 
liam Somervllle.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

H.  A.  lioevy,  for  appellant.  Rassieur, 
Sehnnrmacher  &  Rassieur,  for  respondent 

VALLIANT,  J.  This  is  an  action  to  recov- 
er moneys  loaned  by  plaintiff  to  defendant 
The  first  item  mentioned  In  the  petition  is 
$3,500,  a  legacy  under  the  will  of  Jason 
Crawford,  bequeathed  to  defendant  In  trust, 
to  pay  the  Interest  to  testator's  sister,  Eliza- 
beth Somervllle,  during  her  life,  and  the 
principal  to  the  plaintiff  at  the  death  of 
Elizabeth.  Elizabeth  died  September  22, 
1883,  and  plaintiff,  then  being  entitled  to  the 
principal,  loaned  It  to  the  defendant  at  his 
request,  on  the  agreement  that  he  would 
pay  It  to  plaintiff  on  demand  and  8  per  cent. 
Interest  per  annum.  The  petition  also  states 
that  In  November,  1894,  she  loaned  defend- 
ant $25,000,  which  she  at  that  time  received 
from  the  Equitable  Life  Assurance  Society 
of  New  York,  $5,000  from  the  Massachusetts 
Mutual  Life  Insurance  Company,  and  $3,- 
015.16  from  the  Mutual  Benefit  Life  Insur- 
ance Company.  The  petition  admits  the 
payment  to  her  In  1893  of  $1,400  on  account 
of  the  loans,  and  the  same  amount  In  1895, 
and  avers  that  In  1895,  about  four  months 
after  the  life  Insurance  moneys  were  loaned 
as  above  stated,  defendant  rendered  the 
plaintiff  an  account  of  his  Indebtedness  to 
her,  showing  the  amount  due  her  for  prin- 
cipal and  interest  $34,500,  which  sum  he 
agreed  and  promised  to  pay  on  demand, 
with  Interest  at  6  per  cent  per  annum.  The 
petition  then  states  that  from  November, 
1894,  up  to  and  Including  September,  1899, 
the  defendant  paid  plaintiff  monthly,  on  ac- 
count of  the  Indebtedness,  various  sums 
ranging  from  $150  to  $200  per  month  (she  Is 
unable  to  state  it  more  accurately),  and  not 
any  more.  The  prayer  of  the  petition  Is  for 
a  Judgment  for  $34,500  and  Interest  from 

November,  1894,  less  such  sums  as 

the  court  may  find  the  defendant  may  have 
paid  on  the  account. 

The  answer  Is,  first,  a  general  denial. 
Then  follows  an  admission  of  having  receiv- 
ed from  plaintiff  $32,500,  which  it  states  de- 
fendant was  to  keep  and  Invest  for  plaintiff. 
Then  there  is  a  statement  that  he  paid  out 
for  ber  from  time  to  time  sums  aggregating 
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$28,611.27,  of  TThicb  be  flies  a  list  marked 
"Exhibit  A";  and  In  addition  thereto  that 
he  paid  out  for  rent  for  her  $1,000  a  year 
from  1895  to  1900,  Inclusive— total  $5,000; 
that  In  1898,  at  her  request,  be  delivered  to 
her  00  shares  of  stock  of  the  Andes  Mining 
Company,  for  which  he  paid  $5,000 ;  that  in 

1899  he  paid  ber  amounts  collected  by  him 
as  rent  for  the  house  at  Westminster  place 
in  the  city  of  St  Louis  which  he  had  pur- 
chased,   $100   per  month — $1,200;    that   in 

1900  he  deeded  to  her  two  houSea  In  West- 
minster place  subject  to  mortgages,  the 
equity  in  which  by  agreement  was  fixed  at 
$12,000;  that  in  1900  "he  assigned  to  her 
by  way  of  power  of  attorney"  to  collect  a 
portion  of  an  estate  In  Ireland,  valued  at 
$4,000;  that  be  gave  sums  to  her  sons  at 
her  request  from  time  to  time,  and  paid  out 
expense  money  for  moving  ber  family  to 
New  York,  and  money  sent  ber  when  she 
was  in  Europe  aggregating  $1,000.  Total 
payments  alleged  to  have  been  made,  $56,- 
811.27,  "largely  in  excess  of  what  was  re- 
ceived by  him  from  her,  for  which,  with  in- 
terest, be  prays  Judgment."  The  reply  Joins 
issue  on  all  of  those  averments. 

The  suit  was  filed  to  the  December  term, 
1900,  of  the  St.  Louis  circuit  court  At  the 
February  term,  1901,  March  l6th,  defendant 
filed  his  amended  answer,  as  above,  and  by 
stipulation  filed  the  cause  was  on  that  day 
referred  to  George  E.  Smith,  Esq.,  to  try  all 
issues  and  report  The  trial  was  long,  run- 
ning through  several  years  apparently,  and 
the  referee  filed  his  report  January  15,  1906. 
The  report  is  full,  covering  all  the  disputed 
facts,  and  covers  15  printed  pages.  The  ref- 
eree in  the  conclusion  of  bis  report  finds 
that  there  was  a  balance  due  the  plaintiff 
at  that  date,  January  15,  1906,  of  $35,167.98, 
for  which  sum,  with  interest  at  6  per  cent, 
per  annum  from  that  date,  he  recommended 
that  Judgment  in  the  plaintiff's  favor  be  ren- 
dered. The  defendant  filed  31  exceptions  to 
the  referee's  report  which  were  by  the  court 
considered  and  overruled;  then  followed 
motions  for  a  new  trial  and  in  arrest,  which 
were  also  overruled.  Final  Judgment  for  the 
plaintiff  In  conformity  to  the  referee's  re- 
port was  rendered,  and  the  cause  comes  here 
on  defendant's  appeal. 

1.  Before  entering  upon  a  consideration  of 
the  case  on  its  merits,  we  will  notice  a 
point  made  by  appellant  which  if  sustained 
would  annul  the  whole  trial  and  send  the 
cause  back  to  l>e  tried  all  over  again.  The 
point,  as  stated  in  appellant's  brief  at  page 
139,  is:  "The  record  does  not  show  that  the 
referee  ever  took  the  oath  of  office  manda- 
tory required  by  statute,  Rev.  St  1899,  { 
703  (Ann.  St  1906,  p.  710),  Which  invalidates 
bis  report  and  findings."  The  cause  comes 
here  on  a  short  transcript  supplemented  by 
an  abstract  of  the  record  filed  by  appellant, 
in  which  there  is  no  mention  of  the  referee's 
oath  or  any  allusion  to  that  subject    Appel- 


lant's statement  in  bis  brief  is  that  "the 
record  does  not  show  that  tlie  referee  ever 
took  the  oath."  If  by  the  use  of  those  words 
appellant  means  to  say  that  neither  the 
short  transcript  nor  the  abstract  filed  by  taim 
shows  that  the  referee  took  the  prescribed 
oath,  the  statement  Is  correct  but  if  he  seeks 
to  convey  the  idea  that  the  record  In  the 
circuit  court  does  not  show  that  fact,  then 
be  should  have  so  stated.  The  record  In 
this  court  is  one  thing,  that  In  the  circuit 
court  is  another;  a  fact  may  be  omitted  In 
so  much  of  the  record  as  appellant  sees  fit 
to  bring  Bere,  yet  appear  in  the  circuit  court 
record.  Therefore  a  party  complaining  here 
that  a  certain  act  which  he  deems  essential 
to  the  validity  of  the  proceeding  in  the  cir- 
cuit court  was  not  done,  must  show  ns 
either  by  producing  a  full  transcript  of  the 
record  of  the  circuit  court,  or  else  show  by 
his  abstract  in  some  unequivocal  form,  tbat 
the  record  in  the  circuit  court  fails  to  show 
that  fact.  Appellant  does  not  say  that  the 
record  In  the  circuit  court  does  not  show 
tbat  the  referee  took  the  oath,  nor  does  bia 
abstract  In  terms  purport  to  show  what  the 
record  In  the  chrcuit  court  shows  on  fbat 
subject,  but  be  only  says  that  "the  record" 
does  not  so  show,  by  which  we  understand 
that  the  record  which  he  has  brought  bere 
— that  Is,  the  short  transcript  and  Ms  ab- 
stract— do  not  so  show. 

What  we  have  Just  said  Is  well  iUnstrated 
by  the  facts  of  this  case.  After  appellant 
had  presented  his  brief  containing  this  point 
respondent,  as  she  had  the  right  to  do,  filed 
a  counter  abstract  in  which,  with  other  mat- 
ters, she  has  set  out  the  oath  of  the  referee 
In  due  form  taken  before  the  clerk  on  the 
next  day  after  his  appointment  and  before 
he  began  the  trial.  Section  813,  Rev.  St 
1899  (Ann.  St.  1906,  p.  783),  gives  appellant 
the  right.  If  he  does  not  concur  In  this  addi- 
tional abstract  to  file  bis  written  objections 
thereto,  and  he  has  availed  himself  of  tbat 
right  and  filed  an  objection,  the  substance  of 
which  is  that  the  oath  does  not  bear  ttie 
file  mark  of  the  clerk.  We  notice  the  change 
In  the  attitude.  First  he  said  or  sought  to 
Imply  tbat  there  was  no  oath,  but  when  the 
oath  is  produced  he  says  It  does  not  bear  the 
file  mark.  There  is  no  question  as  to  the 
form  and  validity  of  the  oath;  it  bears  the 
signature  of  the  referee  and  that  of  tbe 
clerk  certified  under  the  seal  of  the  court 
but  it  does  not  bear  tbe  file  mark  of  tbe 
clerk,  and  for  this  reason  appellant  contends 
that  the  whole  proceeding  is  a  nullity. 

Section  703,  Rev.  St  1899  (Ann.  St  1906. 
p.  710),  directs  tbat  tbe  oath  to  be  taken 
"before  some  officer  duly  autboriztid  to  ad- 
minister an  oatb,"  and  that  It  "be  filed  and 
returned  with  the  award."  Appellant's  point 
Is  that  It  was  not  marked  "filed"  by  tbe 
clerk  nor  returned  by  the  referee  with  his 
report  Tbe  statute  Is  broad  enough  to  ao- 
tborlze  the  oath  to  be  taken  outside  of  the 
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court  or  outside  of  the  derk's  office,  before 
a  notary  or  auy  officer  authorized  to  admin- 
ister an  oath,  and  when  eo  taken  it  would 
likely  remain  In  the  possession  of  the  referee 
himself,  and  In  that  event  It  would  be  nec- 
essary for  him  to  return  it  with  his  report 
Into  court  But  when  taken  before  the  clerk 
and  left  with  him  it  is  filed;  the  Indorsement 
"filed"  by  the  clerk  is  only  evidence  of  the 
fact  In  Grubbs  v.  Oones,  57  Mo.  8,H.  the 
court  said:  "The  filing  is  the  actual  delivery 
of  the  paper  to  the  clerk,  without  regard  to 
any  action  that  he  may  take  thereon." 

In  Voght  V.  Butler,  105  Mo.  419,  10  S.  W. 
512,  among  other  exceptions  to  the  ref- 
eree's report,  was  one  that  it  did  not  appear 
in  the  record  that  the  referee  had  taken  the 
oath;  but  on  the  heariut;  of  the  exceptions 
in  the  circuit  court  proof  was  made  liy  af- 
fidavit to  the  effect  that  on  the  day  the  ref- 
eree was  appointed  the  oath  was  administer- 
ed to  him  by  the  Judge  of  the  court  though 
no  record  or  memorandum  of  it  was  made; 
upon  that  proof  the  circuit  court  allowed  the 
referee  to  amend  his  report  by  Interlining 
the  statement  that  be  had  taken  the  oath. 
In  passing  on  that  question  this  court,  per 
Gantt  P.  J.,  said:  "It  is  too  late  to  object 
to  the  referee's  report  on  this  ground  after 
all  this  acquiescence  and  consent.  The  sub- 
scribing of  the  oath  was  directory.  The 
taking  of  the  oath  was  the  substantive  fact 
required  by  law;  the  subscribing  and  filing 
It  was  intended  to  preserve  the  evidence  of 
the  compliance  with  the  law.  The  attorney 
for  the  plaintiff  appeared  before  the  referee, 
examined  and  cross-examined  the  witnesses, 
and  argued  the  cause  before  the  referee,  and 
made  no  objection  at  any  stage  of  the  pro- 
ceedings on  account  of  the  referee  not  hav- 
ing subscribed  and  filed  an  oath.  We  think 
the  objection  is  wholly  without  merit" 

In  the  case  at  bar  we  have  the  oath  duly 
subscribed  by  the  referee  and  certified  under 
the  hand  of  the  clerk  and  seal  of  the  court, 
and  lacking  only  the  file  mark  of  the  clerk. 
Unusually  long  and  apparently  painstaking 
has  been  the  trial,  no  bint  of  disquallflcatiou 
of  the  referee  Is  made  during  the  trial  nor 
In  the  31  exceptions  to  the  report  filed  by 
appellant,  nor  in  his  motion  for  a  new  trial 
or  In  arrest  of  judgment,  but  only  when  the 
cause  reaches  this  court  Is  the  supposed  In- 
firmity noticed.  Tliere  is  no  merit  In  that 
point 

2.  The  evidence  shows  that  the  plaintlfl  Is 
the  sister  of  the  defendant  The  trust  In 
him  of  her  money  affairs  is  shown  to  have 
commenced  before  the  death  of  her  husband, 
as  early  as  1883,  when  she  loaned  him  £700 
sterling.  That  was  a  sum  that  Jason  Craw- 
ford had  bequeathed  to  defendant  to  be  held 
by  him  during  the  lifetime  of  the  testator's 
Bister,  Elizabeth,  the  Interest  to  be  paid  to 
her,  and  on  the  death  of  sntzabeth  the  prin- 
cipal sum  to  be  paid  to  the  plaintiff.  When 
tbe  life  beneficiary  died  it  was  agreed  be- 


tween the  plaintiff  and  defendant  that  be 
would  retain  the  money  as  a  loan  and  pay 
her  8  per  cent  interest  per  annum  on  the 
same.     There  Is  no  dispute  about  that 

The  plaintiff's  husband  died  in  18!M.  leav- 
ing three  life  Insurance  policies  payable  to 
her,  one  in  the  Equitable  for  $25,000,  one 
in  the  Massachusetts  Mutual  for  $5,000,  and 
one  in  the  Mutual  Benefit  for  $3,015.16. 
These  several  sums  were  collected  in  Novem- 
ber, 1894,  and  placed  in  defendant's  hands. 
The  only  difference  between  plaintiff  and 
defendant  as  to  those  items  is  that  she  says 
they  were  loaned  to  him,  while  he  contends 
that  they  were  placed  in  his  bands  to  be 
by  him  held  without  Interest  and  Invested 
for  her.  The  referee  decided  that  point 
against  the  defendant,  and  his  decision  is 
supported  by  the  weight  of  the  evidence. 
The  only  testimony  In  support  of  defend- 
ant's contention  on  that  point  was  his  own, 
and  it  was  l>orne  down  by  the  testimony  of 
the  plaintiff  herself  and  other  witnesses,  and 
by  the  course  of  dealing  In  which  he  paid 
her  from  time  to  time  Interest  on  these  sums, 
and  sometimes  cautioned  her  that  she  was 
encroaching  on  the  principal.  But  it  is  real- 
ly of  not  much  consequence  what  the  orig- 
inal understanding  or  agreement  was  on 
that  point,  except  as  it  may  bear  on  an  in- 
vestment he  claims  to  have  made  for  her  iu 
stock  of  a  mining  company  which  owned  or 
claimed  to  own  certain  mining  property  iu 
South  America,  which  alleged  investment 
will  be  hereinafter  again  referred  to  and 
considered.  But  whatever  may  have  befen 
the  original  understanding,  a  very  significant 
fact  stands  out  concerning  these  life  insur- 
ance moneys;  that  is,  it  was  all  placed  in 
the  hands  of  the  defendant  by  his  trusting 
widowed  sister,  and  he  gave  her  no  note  or 
memorandum,  not  even  a  receipt  for  the 
money.  More  implicit  confidence  could  not 
have  been  shown  than  the  plaintiff  showed 
of  her  faith  In  the  defendant;*  he  was  her 
brother,  and  she  trusted  him  with  her  all. 
What  did  he  do  with  it?  According  to  his 
own  statement  as  a  witness,  he  deposited  it 
in  the  treasury  of  a  corporation  of  which 
he  was  then  president,  called  the  "Missouri 
Glass  Company,"  to  bis  own  credit  and  it 
became  mingled  with  his  own  funds;  he 
checked  against  it  as  his  own  money,  and 
sometimes  his  account  with  that  company 
was  overdrawn.  That  was  his  own  testimo- 
ny. If,  therefore,  as  he  now  claims,  he  was 
only  custodian  of  the  money,  he  made  a 
use  of  It  that  he  bad  no  right  to  make.  Aft- 
er thus  appropriating  it  to  his  own  use,  he 
cannot  complain  If  he  is  charged  with  in- 
terest 

The  evidence  shows  that  in  January,  1805, 
the  plaintiff  requested  defendant  to  g^?e  her 
a  statement  of  account  showing  the  amount 
of  his  indebtedness  to  her,  and  he  accord- 
ingly gave  her  a  Uttie  book  containing  the 
account  as  he  reckoned  it,  which  embraced 
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the  Jason  Crawford  legacy,  $3,500,  and  the 
■ereral  life  Insurance  sums,  and,  with  Items 
of  interest  on  one  side  and  credits  on  the 
other,  showed  a  balance  of  something  orer 
$34,500  due  the  plaintiff  on  January  1,  1895. 
This  little  book  is  referred  to  by  the  wit- 
nesses as  the  "red  book,"  it  being  bound  in 
red  leather.  When  plaintiff  was  leaving 
St  Louis  to  go  to  New  York  in  1898  she  re- 
quested the  defendant  to  continue  the  ac- 
count down  to  date,  and  for  that  reason  she 
sent  the  red  book  to  him,  and,  though  aerer- 
al  times  requested,  he  never  returned  the 
book  to  plaintiff  or  gave  her  any  statement 
of  the  account  Defendant  in  his  testimony 
denied  that  book  was  returned  to  him,  and 
denied  that  it  showed  a  balance  of  $34,500 
in  plaintiff's  favor,  hut  he  did  not  say  what 
the  balance  was.  A  brother  of  the  plaintiff 
and  defendant  testified  that  he  was  present 
when  Mrs.  Pullis  asked  defendant  to  return 
the  red  bo(A  to  her,  saying  it  was  the  only 
thing  she  had  to  show  the  account  between 
them,  but  that  defendant  stated  that  he  had 
returned  the  book  to  her.  This  she  denied, 
saying  to  him  that  she  had  sent  to  lilm  for 
it  several  times  and  be  had  not  returned  it 
The  preponderance  of  the  evidence  is  that 
the  book  was  returned  to  defendant  with  the 
request  that  the  account  be  brought  down 
to  date,  and  that  be  never  returned  it  and 
never  rendered  any  other  account  The 
brother  of  plaintiff  and  defendant  above 
mentioned  also  testified  that  at  another  time 
he  told  defendant  that  plaintiff  had  told 
him  that  she  had  asked  defendant  several 
times  to  give  her  a  statement  of  the  account 
but  that  he  had  not  done  so,  and  witness 
asked  defendant  why  he  had  not  done  so, 
and  defendant  replied  that  he  would  not  do 
so  for  the  reason  that  if  he  gave  her  a  state- 
ment It  would  admit  of  her  taking  a  judg- 
ment against  him  at  once. 

Sufficient  appears  to  put  it  beyond  ques- 
tion that  thd  defendant  at  the  several  dates 
mentioned  In  the  petition  received  the  sev- 
eral sums  of  money  as  In  the  petition  stated, 
and  the  only  questions  left  to  l>e  considered 
relate  to  the  credits  to  which  the  defendant 
Is  entltied.  Before  going  into  the  smaller 
items  we  will  notice  some  of  the  larger 
amounts  which  defendant  claims  as  credits. 

(a)  In  AugiiBt,  1900,_  defendant  gave  plain- 
tiff a  power  of  attorney  to  collect  his  share 
of  the  estate  of  an  aunt  of  theirs.  Miss 
Sophia  Crawford,  In  Ireland,  and  he  claimed 
In  his  answer  to  be  entitled  to  a  credit  for 
that  share.  We  infer  from  the  abstract  that 
at  the  time  he  gave  this  power  of  attorney 
the  aunt  was  living  but  has  since  died.  He 
never  before  this  suit  gave  the  plaintiff  an  as- 
signment of  that  interest  and  when  request- 
ed refused  to  do  so.  But  In  his  answer  to  the 
petition  he  said  that  he  "assigned  to  her  by 
way  of  power  of  attorney"  that  Interest,  and 
in  his  testimony  he  said  that  he  gave  her 
the  power  of  attorney  to  collect  his  share  In 


that  estate  and  kept  It  for  herself.  Upon 
that  pleading  and  evidence  the  referee  al- 
lowed the  defendant  $3,000  as  a  credit  tm 
that  account  Although  the  power  of  attor- 
ney, standing  alone,  would  not  have  been 
equivalant  to  an  assignment,  yet  taken  in 
connection  with  defendant's  plea,  and  his 
own  evidence  and  the  allowance  to  him  of 
that  sum  in  the  account  and  the  plaintiff's 
acquiescence  in  the  allowance,  it  is  sufildent 
The  plaintiff  has  never  collected  this  item, 
and  she  might  weU  have  objected  to  the  al- 
lowance, but,  as  she  has  acquiesced  In  ttaA 
ruling  of  the  referee,  the  ruling  will  stand, 
and  the  judgment  of  the  circuit  conrt  on 
the  ruling  was  a  transference  of  the  tiUe  In 
that  fimd  to  the  plaintiff.  The  defendants 
attitude  or  attitudes  in  reference  to  this  Item 
are  not  consistent.  In  his  answ^*  he  pleads 
this  item  as  one  for  which  he  is  entitied  to  a 
credit  of  $4,000,  as  a  payment  on  the  ac- 
count and  in  his  testimony  he  said  that  he 
gave  the  plaintiff  the  power  of  attorney  with 
the  agreement  that  she  was  to  collect  It  and 
keep  it  At  the  trial  he  Insisted  that  he  had, 
in  that  way,  assigned  that  Item  to  the  plain- 
tiff and  was  entitied  to  a  credit  of  $4,000, 
which  he  said  his  share  in  that  estate  was 
worth.  But  Mrs.  Pullis,  after  the  aunt's 
death,  went  to  Ireland  to  look  after  that 
very  matter,  and  she  there  ascertained  that 
his  share  when  the  estate  would  be  settied 
would  be  $3,000,  and  she  so  testified,  and  the 
referee  found  that  to  be  the  value,  and 
gave  defendant  credit  for  that  sum.  But 
the  defendant  now  says  in  his  brief  (page 
111)  that  the  referee  erred  "In  deducting 
defendant's  share"  In  that  estate  at  all,  be- 
cause, he  says,  he  never  did  assign  It  to  the 
plaintiff.  The  power  of  attorney  was  given 
while  the  aunt  from  whom  the  Inheritance 
was  expected  was  living,  and  she  was 
living  when  the  answer  was  filed  claiming 
that  as  a  credit  but  before  the  trial  ended 
the  aunt  died,  and  then  the  prospect  of  col- 
lecting his  share  of  the  estate  became  more 
real;  and  he  now  Insists  that  that  Item 
should  not  go  Into  this  account  at  all — he 
would  now  apparently  rather  collect  that 
share  himself  and  owe  the  plaintiff  that 
much  more.  We  think  the  referee  took  the 
just  view  of  that  transaction. 

(b)  Just  before  this  suit  was  commenced 
the  defendant  claims  to  have  Invested  $5,000 
for  the  plaintiff  in  the  purdiase  of  50  shares 
of  the  Andes  Mining  Company,  a  corporation 
of  which  he  bad  been  president  The  only 
property  that  corporation  ever  had  was  an 
undeveloped  mining  property  in  South  Amer- 
ica. The  evidence  shows  that  at  the  time 
of  the  alleged  "Investment"  the  corporation 
was  entirely  Insolvent,  and,  as  the  referee 
found,  the  stock  was  "a  liability  rather  than 
an  asset"  This  was  said  in  allusion  to  the 
condition  of  the  company's  affairs  as  showii 
by  the  evidence;    the  mines  were  yielding 
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DottainSi  expenses  had  accumulated,  debts  In- 
curred, assessments  \rerc  being  solicited 
from  unwilling  shareholders,  efforts  Teere 
being  made  to  Induce  others  to  buy  stock 
to  raise  funds  to  develop  the  mines,  but  the 
efforts  were  unsuccessful.  This  transaction 
the  defendant  conducted  all  within  himself; 
he  was  the  owner  of  81  shares,  and  was  presi- 
dent of  the  company,  and  he  transferred  50 
of  bis  own  shares  to  the  plaintiff,  as  he  tes- 
tified, for  $5,000  in  cash.  This  he  said  he 
did  in  1898,  and  it  was  not  until  nearly  two 
years  thereafter  that  he  Informed  Mrs.  Pul- 
11s,  the  plaintiff,  of  the  "InTestment."  She 
bad  never  heard  of  it  before,  and  never 
consented  to  it  when  she  was  informed  of  it 
The  first  information  the  plaintiff  received 
of  the  alleged  transfer  of  this  stock  to  her 
was  in  1900,  after  she  had  placed  her  cause 
in  the  hands  of  her  attorneys,  and  after  her 
attorneys  had  demanded  of  defendant  a 
settlement.  On  the  trial  before  the  referee, 
defendant  was  asked  if  he  had  Instructions 
from  Mrs.  PulIIs  to  make  the  purchase  for 
her.  He  answered,  "No,  I  had  not;  it  was 
not  necessary."  That  answer  was  on  the 
theory  that  he  was  trustee  for  the  plaintiff, 
holding  her  funds  to  be  Invested  according 
to  his  own  Judgment.  Even  if  he  had  not, 
as  his  own  evidence  showed  he  had,  already 
converted  the 'whole  alleged  trust  fund  to 
his  own  use,  even  If  he  bad  her  money  then 
in  a  separate  treasury  for  her  use,  his  in- 
vestment of  15,000  of  her  money  in  the  pur- 
diase  of  his  own  worse  than  worthless  stock 
would  have  been  set  aside  In  a  court  of 
equity  as  an  abuse  of  the  trust  The  referee 
did  not  err  in  rejecting  that  Item. 

(c)  The  referee  In  his  report  says:  "The 
defendant  also  claims  a  credit  of  $12,000,  the 
allied  value  of  an  equity  in  two  houses 
and  lots  on  Westminster  place  transferred 
to  the  plaintiff  by  one  Henderson  at  his  re- 
quest. I  find  from  the  evidence  that  the 
deed  for  this  property  was  not  accepted  by 
the  plaintiff.  She  did  agree,  through  her 
attorney,  to  take  the  property  if  the  title 
was  such  that  the  loan,  then  past  due,  could 
be  renewed.  An  examination  was  made,  and 
the  examiner  reported  a  large  number  of 
suits  and  judgments  In  existence  which  en- 
dangered the  title.  On  this  report  a  loan 
was  refused,  unless  a  guaranty  of  the  title 
was  procured.  On  application  for  a  guar- 
anty to  a  trust  company,  that  was  refused, 
and  the  deed  from  defendant's  transferee 
was  tendered  back,  and  is  again  tendered  in 
the  reply.  On  this  evidence  I  find  that  the 
deeds  for  the  property  were  never  accepted, 
and  that  defendant  is  not  entitled  to  the 
credit  be  claims  on  that  account"  The  tes- 
timony shows  that  after  the  plaintiflTs  case 
was  in  the  hands  of  her  attorneys,  and  the 
snit  was  either  already  begun  or  was  immi- 
nent the  defendant  offered  to  the  plaintiff 
deeds  to  these  two  Westminster  place  houses. 
This  occurred  in  the  office  of  plaintiff's  at- 


torney, and  defendant  testified  that  he 
nanded  the  deeds  either  to  Mrs.  Pullis  or  to 
Judge  Bassieur,  her  attorney — he  did  not 
quite  remember  which.  Judge  Bassieur  tes- 
tified that  when  the  deeds  were  offered  he 
agreed  to  accept  them  for  Mrs.  Pullis,  pro- 
vided, after  examination,  he  found  the  title 
to  be  satisfactory;  that  be  afterwards  made 
the  examinations,  and  was  not  satisfied  with 
the  title,  and  refused  to  accept  the  deeds. 
He  tendered  them  back  to  defendant  who 
refused  to  take  them;  tendered  them  also  in 
plalntUTs  reply  and  at  the  trial.  We  will 
refer  to  the  evidence  on  this  point  again 
when  we  come  to  consider  some  objections 
offered  to  it  by  defendant  at  the  trial.  We 
are  satisfied  the  referee  did  not  err  In  re- 
fusing to  give  defendant  credit  for  those 
houses  in  the  account. 

(d)  Appellant  assigns  as  error  the  refusal 
of  the  referee  to  allow  him  |1,000  credit  for 
rent  of  a  place  in  the  country  called  th« 
"O'Day  place."  There  was  no  claim  in  the 
answer  for  such  a  credit  and,  so  far  as  the 
evidence  shows,  the  first  time  that  claim 
was  advanced  was  in  February,  1905,  long 
after  the  commencement  of  the  trial  before 
the  referee.  The  evidence  shows  that  the 
family  moved  on  the  place  in  1891  on  the 
suggestion  of  defendant  In'  the  following  let- 
ter written  by  him  to  the  plaintiff,  dated  May 
4,  1891:  "Dear  Sister:  The  thought  occurs  to 
me  in  view  of  the  many  charms  of  the  O'Day 
place  and  your  love  for  a  home  to  offer  it 
to  you.  The  balance  coming  to  you  and  the 
dUEerence  for  a  gift  will  make  It  yours.  I 
will  advance  what  is  necessary  to  build  a 
house  to  your  taste.  Don't  say  no  to  this  un- 
til you  and  Gus  will  come  out  with  me  and 
look  and  talk  it  over,  as  I  feel  this  sugges- 
tion wm  do  you  good.  Tours  W."  The  "Gus" 
mentioned  in  the  letter  was  the  plaintiffs 
husband.  As  bearing  on  the  question  of  the 
defendant's  indebtedness,  we  must  note  that 
that  occurred  before  the  defendant  had  re- 
ceived the  moneys  paid  by  the  life  insur- 
ance companies,  and  he  had  then  only  the 
Jason  Crawford  legacy  of  $3,500.  The  Pullis 
family  remained  on  the  place  several  months, 
the  dwelling  bouse  having  been  destroyed  by 
fire  before  they  moved  out  there.  They 
lived  in  the  barn  for  several  months,  and, 
not  finding  the  place  to  their  taste,  they 
moved  back  into  the  city.  Defendant  does 
not  claim  that  there  was  any  agreement 
to  pay  rent;  It  was  only  an  experiment  to 
see  if  Mrs.  Pullis  would  be  pleased  to  buy 
the  place,  but  he  says  it  was  his  understand- 
ing that  she  would  pay  rent  and  when  asked 
why  he  had  not  mentioned  it  earlier  he  said 
it  was  because  she  was  his  sister.  Appel- 
lant now  insists  that  although  there  was  no 
express  agreement  to  pay  rent  yet  the  law 
will  imply  such  an  agreement  by  the  mere 
fact  of  occupancy.  Sometimes  the  mere  fact 
of  occupancy  will  raise  an  implied  asBnmi>- 
tion  to  pay  rent  but  not  always  so,  and 
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never  so  when  all  the  circumstances  repel 
the  implication.  The  circumstances  shown 
In  the  evidence  in  this  case  do  repel  such  an 
Implied  promise.  Besides,  If  there  was  noth- 
ing else  in  the  case  to  be  considered  than 
the  mere  fact  of  occupancy,  and  if  from  that 
fact  an  Implied  agreement  to  pay  rent  arises, 
then  it  is  the  Implied  agreement  of  the  hus- 
band of  the  family,  and  not  of-  the  wife. 
The  referee  was  right  in  his  Judgment  on 
that  Item. 

(e)  Defendant  Insists  that  the  referee 
should  have  allowed  him  $2,800  credit  for 
premiums  he  had  paid  on  the  life  Insurance 
policies  during  the  lifetime  of  the  plaintiff's 
husband,  whereas  the  referee  allowed  him 
only  $1,400  on  that  account.  The  evidence 
shows  that  the  plaintiff's  husband  was  a 
man  of  business  affairs  and  reputed  wealthy. 
While  be  lived  he  provided  for  bis  family, 
and  there  was  but  little,  if  any,  occasion  for 
Mrs.  Pullis  to  draw  on  the  Jason  Crawford 
legacy  fund  then  In  the  hands  of  the  defend- 
ant She  testified  that  in  addition  to  the 
fund  in  the  defendant's  band  she  had  from 
another  source  an  income  of  $40  a  month. 
But  the  testimony  of  defendant  shows  that 
he  did  pay  some  of  the  premiums  on  these 
policies,  that  he  did  so  at  the  request  of  Mr. 
Pullis,  and  did  not  mention  the  fact  to  Mrs. 
Pulils  because  Mr.  Pullis  bad  requested  blm 
not  to  do  so,  and  defendant's  testimony  also 
shows  that  he  took  Mr.  Pullis'  notes  for  the 
premiums  so  paid,  two  of  which  notes,  cov- 
ering the  last  two  largest  premiums,  were 
produced  In  evidence  attached  to  the  receipts. 
As  the  payment  of  these  premiums  was  a 
matter  between  Mr.  Pullis  and  the  defend- 
ant, concerning  which  Mrs.  Pullis  was  pur- 
posely not  informed,  the  only  evidence  In  re- 
lation to  them  available  at  the  trial  was  that 
of  the  defendant  himself.  The  receipts  from 
the  Insurance  companies  were  all  made  in 
the  name  of  Mr.  Pullis,  and  the  evidence 
shows  that  when  the  policies  were  delivered 
to  the  defendant  for  collection  after  the 
death  of  Mr.  Pullis  many  of  the  receipts 
were  folded  in  the  policies ;  and,  besides,  he 
had  access  to  all  Mr.  Pullis'  papers,  there- 
fore, unless  the  defendant  had  kept  a  more 
careful  account  of  his  dealings  with  the 
plaintiff's  funds  than  his  own  evidence 
shows  that  he  did  keep,  he  may  have  been 
mistaken  and  have  supposed  that  he  had 
paid  more  premiums  than  he  did  pay.  He 
testified  that  he  took  notes  from  Mr.  Pullis 
for  premiums  paid  other  than  the  two  pro- 
duced, but  he  did  not  exhibit  them  at  the 
trial. 

The  only  premium  paid  by  defendant  that 
the  evidence  shows  that  the  plaintiff  had 
any  Information  about  was  one  paid  in  the 
last  year  of  her  husband's  life,  which  she 
testified  her  husband  asked  her  to  allow  the 
defendant  to  pay  out  of  the  Jason  Crawford 
legacy,  and  she  consented;  that  premium, 
she  testified,  was  about  $1,400;   on  proof  at 


the  trial  it  was  shown  to  be  $1381.83.  The 
referee  gave  the  defendant  credit  for  $1,400 
on  that  account,  which  was  full  as  much  as 
the  defendant's,  own  evidence  showed  that 
he  had  any  reason  to  claim,  and  really  that 
much  more  than  In  strict  legal  right  be  was 
entitled  to,  because  the  preponderance  of  the 
evidence  indicates  that  defendant  bad  al- 
ready taken  credit  in  the  "red  book"  for  all 
the  premiums  that  he  had  paid,  together 
with  doctor's  bills  and  funeral  expenses  and 
other  expenses  incident  to  the  last  Illness  of 
Mr.  Pullis,  which  were  proper  charges  against 
the  estate  of  plaintitTs  husband  and  not 
against  her.  But  defendant  insists  that  the 
plaintiff  in  her  petition  admits  that  he  is  en- 
titled to  two  items  of  $1,400  each  on  this 
account.  The  clause  In  the  petition  on  which 
this  claim  is  founded  is  In  the  paragraph  re- 
lating to  the  loan  of  the  Jason  Crawford 
legacy,  and  Is  as  follows:  "Plaintiff  states 
that  in  the  year  1893  the  defendant  paid 
about  fourteen  hundred  dollars  ($1,400)  at 
plaintiffs  request  on  account  of  said  loan, 
and  in  the  year  1894  defendant  paid  the  fur- 
ther sum  of  about  fourteen  hundred  dollars 
($1,400)  at  plaintiff's  request  on  account  of 
said  loan."  The  petition  does  not  say  that 
those  two  $1,400  items  were  premiums  on  the 
policies,  or  that  either  of  them  was,  and  the 
evidence  does  not  show  that  to  be  the  fact. 
The  referee  found  that  the  second  one,  the 
one  paid  in  1894,  was  for  the  premium  that 
plaintiff  in  her  testimony  admitted  she  had 
authorized  to  be  paid  out  of  her  Jason 
Crawford  legacy,  and  that  accords  with  the 
evidence.  The  first  $1,400  mentioned  doubt- 
less referred  to  other  payments  made  prior 
to  the  death  of  plaintiff's  husband.  The  ac- 
count stated  in  the  "red  book"  was  made  out 
by  the  defendant  and  given  to  the  plaintiff 
as  his  own  statement  of  his  indebtedness  to 
her  on  January  1,  1895,  and  the  preponder- 
ance of  the  evidence  is  that  the  balance  there 
shown  on  that  date  was  something  over  $34,- 
500,  but  less  than  $34,750.  The  plaintiff  tes- 
tified in  reference  to  the  account  in  the  red 
book:  "The  funeral  expenses,  doctor  bills, 
and  other  expenses  of  last  illness  of  my  hus- 
band, and  family  expenses  up  to  January 
Ist,  and  insurance  premiums  were  taken  out, 
and  left  a  balance  of  $2,800  due  on  the  note 
and  Interest.  The  note  in  1888  was  for  $3,- 
900,  and  drew  8  per  cent  Interest"  Those 
of  plaintiff's  witnesses  who  saw  the  red  book 
also  stated  that  it  contained  insurance  pre- 
miums. The  defendant  himself  testified: 
"It  is  my  Impression  that  I  entered  all  the 
payments  made  by  me  for  insurance  premi- 
ums In  the  red  book,  but  I  won't  testify  ex- 
actly." If  the  referee  had  taken  the  balance 
shown  by  the  red  book  as  an  account  stated, 
and  bad  heard  evidence  only  as  to  items  oc- 
curring after  that  date,  he  would  have  been 
entirely  Justified  in  so  doing,  and  If  the  plain- 
tiff were  here  appealing  she  might  insist  on 
eliminating  the  items  of  credit  allowed  prior 


Digitized  by 


Google 


Mo.) 


PULLIS  V.  SOMERVILLB. 


743 


to  that  date.  We  are  not  overlooking  the 
fact  that  defendant  denied  the  testimony  of 
the  plaintiff  and  of  her  witnesses  as  to  the 
contents  of  that  red  book,  but  he  stands 
alone  on  that  point  He  also  denied  that  the 
book  had  been  returned  to  him  to  bring  the 
account  down  to  date,  yet  his  brother  testi- 
fied that  he  was  present  on  one  occasion 
when  Mrs.  Puilis  asked  him  to  return  the 
book  to  her,  saying  that  it  was  the  only 
writing  she  had  to  show  how  the  account 
stood,  whereupon  the  defendant  replied  that 
he  had  already  returned  it  to  her,  which  she 
strenuously  denied,  and  subsequently  defend- 
ant told  the  same  brother  that  the  reason 
he  did  not  return  the  book  to  Mrs.  Puilis 
was  that  if  he  did  so  she  could  take  a  Judg- 
ment against  him  at  once.  Thus  we  find  him 
at  one  time  denying  that  the  book  had  been 
returned  to  him,  then  saying  that  he  had  re- 
turned it  to  the  plaintiff,  and,  afterwards, 
that  the  reason  he  had  not  returned  it  to  her 
was  that,  had  he  done  so,  she  could  at  once 
take  a  judgment  against  talm.  If,  therefore, 
the  referee  concluded  that  the  defendant's 
statement  as  to  what  the  book  contained  was 
less  reliable  than  the  statements  of  the 
plaintiff  and  other  witnesses  who  saw  the 
book,  we  cannot  say  that  he  was  wrong  in 
his  Judgment  We  think  that  in  allowing  the 
defendant  $1,400  on  account  of  premiums 
paid  the  referee  allowed  him  that  much  more 
than  he  was  strictly  entitled  to,  but,  as  the 
plaintiff  was  willing  to  allow  it,  the  referee 
was  Justified  In  doing  so,  but  we  also  hold 
that  the  referee  did  not  err  in  not  allowing 
him  the  other  $1,400  now  claimed. 

(f)  Defendant  paid  the  rent  on  the  house  in 
which  the  plaintiff  was  Ilrlng  at  the  time  of 
her  husband's  death,  and  has  charged  that 
as  cash  paid  her  In  his  account.  The  referee 
has  allowed  that  item.  Defendant  had  three 
vacant  houses,  two  of  which  were  In  West- 
minster place  and  the  other  on  Washington 
avenue,  all  of  which  he  desired  to  sell.  In 
July,  1895,  plaintiff  moved  into  one  of  the 
Westminster  place  houses  with  the  agree- 
ment, as  she  testified,  that  she  would  take 
-care  of  the  houses,  show  them  to  prospective 
buyers,  and  assist  in  the  effort  to  sell  them. 
Nothing  was  said  about  rent  at  that  time, 
but  after  one  of  the  houses  was  sold  and  the 
one  adjoining  the  house  in  which  she  was 
living  was  rented,  she  told  the  defendant 
that  she  would  pay  him  the  same  rent  he 
was  to  get  from  the  other  house  $60  a  month, 
and  he  agreed  to  that  In  his  account  he  has 
charged  this  rent  as  cash  paid  to  Mrs.  Puilis, 
and  the  referee  has  allowed  him  those  items 
in  the  account;  but  in  1899  the  plaintiff  rent- 
ed the  house  furnished  with  her  own  furni- 
ture at  $100  a  month,  which  defendant  col- 
lected and  remitted  to  her,  and  charged  her 
as  cash  the  full  sum  of  $100  per  month, 
while  at  the  same  time  he  was  renting  the 
adjoining  house  exactly  like  it  but  unfur- 
nished, for  $60  a  month.    The  referee  con- 


cluded that  the  extra  amount  of  rent  col- 
lected for  the  furnished  house  was  due  to 
the  fact  that  It  was  furnished,  and  therefore 
allowed  defendant  only  $60  a  month  for  the 
house.  Defendant  complains  of  that  ruling. 
We  think  the  referee  was  right 

S.  In  addition  to  the  items  above  discussed, 
the  defendant  has  filed,  as  Exhibit  A  to  his 
answer,  a  list  of  over  300  items  which  he 
claims  as  credits,  and  which  aggregate  $28.- 
611.27,  and  which,  if  added  to  the  items  al- 
ready discussed  and  claimed  by  him,  would 
make  a  total  of  $56,811.27.  We  do  not  con- 
sider it  necessary  to  discuss  and  set  out  in 
this  opinion  the  evidence  bearing  on  each  of 
those  300  items.  Some  the  referee  has  allow- 
ed, and  some  he  has  not  allowed.  We  have 
read  all  the  evidence  shown  in  the  two  ab- 
stracts bearing  on  the  alleged  payments,  and 
we  find  no  fault  with  the  referee's  finding. 
The  only  specific  complaint  appellant  now 
makes  in  reference  to  those  300  Items  is 
that  the  referee  does  not  make  a  separate 
finding  on  each  of  them.  Appellant  in  hi:) 
brief  says  he  cannot  know  from  the  report 
which  items  were  allowed  and  which  not  al- 
lowed. The  referee  was  not  required  to 
make  a  separate  finding  on  each  of  those 
items ;  they  were  not  set  out  in  the  pleadings 
in  such  a  manner  as  to  call  for  a  separate 
finding  as  to  each  item.  On  each  item  special- 
ly pleaded  in  the  answer  the  referee  has  made 
a  separate  finding;  but  these  300  items  are 
pleaded  in  a  lump,  and  the  referee  would 
have  been  entitled  to  treat  them  in  a  lump. 
This  Is  the  way  in  which  these  items  are 
pleaded  in  the  answer:  "That  at  the  in- 
stance and  request  of  plaintiff,  defendant 
paid  out  from  time  to  time  various  sums  of 
money  for  her  and  at  her  request,  on  account, 
as  appears  by  detailed  statement  attached 
hereto  made  a  part  hereof  and  marked  'Ex- 
hibit A,'  aggregating  the  sum  of  $28,611.27." 
An  exhibit  is  no  part  of  the  pleading,  and 
per  se  tenders  no  issue  calling  for  a  separate 
verdict;  but  the  exhibit  in  this  case  is  so 
vague  and  indefinite  that  it  does  not  give  the 
trier  of  fact  an  intelligent  understanding  of 
what  the  various  items  mean.  Defendant's 
testimony  was  to  the  effect  that  many  of  the 
cash  Items  he  paid  to  plaintiff,  many  to  her 
sons  or  daughters,  and  many  were  for  rent 
and  other  things,  but  the  exhibit  does  not 
show  under  which  of  those  heads  the  various 
items  fall.  The  referee  took  the  evidence  of 
the  defendant  and  the  plaintiff  and  her  chil- 
dren on  all  of  these  items,  and  made  a  find- 
ing for  each  year  of  the  aggregate  of  the 
payments  made  or  credit  earned. 

Appellant  relies  on  State  ex  rel.  v.  Peter- 
son, 142  Mo.  526,  39  S.  W.  453,  40  S.  W.  1094, 
to  sustain  his  demand  for  a  finding  on  each 
item;  but  that  case  does  not  sustain  that 
contention.  That  was  a  suit  on  an  official 
bond,  and  there  were  a  large  number  of 
counts  in  the  petition.  The  only  thing  the 
court  decided  on  this  question  was  that  there 
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should  have  been  a  finding  on  each  count 
The  court  said:  "When  several  distinct 
causes  of  action  are  stated,  the  same  reasons 
for  separate  findings  would  seem  to  apply 
to  a  referee  as  to  the  verdict  of  a  Jury." 
There  the  court  likens  the  finding  of  a  ref- 
eree to  the  verdict  of  a  Jury.  Suppose  a 
plaintiff  should  sue  In  one  court  on  an  ac- 
count for  goods  sold  from  time  to  time  run- 
ning through  a  period  of  a  year  or  more; 
must  the  Jury  render  a  separate  verdict  on 
each  item? 

Defendant  testified  that  he  never  kept  an 
account  of  the  Items  of  moneys  paid  out  by 
him  to  the  plaintiff  or  to  her  children;  he 
only  had  loose  receipts  or  memoranda,  which 
did  not  include  all,  and  for  the  rest  he  relied 
on  his  memory;  for  a  large  number  of  the 
items  claimed,  he  had  nothing  to  show.  He 
testified:  "I  did  not  keep  any  system  of 
accounts  at  all;  as  the  drafts  or  requests 
would  come  In,  I  would  either  give  the  money 
from  my  pocket  or  go  down  to  the  cashier 
of  the  Missouri  Glass  Company  and  get  the 
cash  from  my  account  there  for  her.  Q.  Did 
you  keep  any  system  of  books  in  connection 
with  this  fund?  A.  No,  I  did  not."  This 
was  the  business  conduct  of  a  man  of  experi- 
ence In  business  affairs,  who  was  at  the  time 
the  president  of  a  large  mercantile  corpora- 
tion. According  to  bis  testimony,  the  only 
account  that  would  show  any  of  the  items 
of  this  business  was  his  own  personal  ac- 
count In  the  books  of  the  Missouri  Glass 
Company.  He  was  asked  to  obtain  a  copy 
of  that  account  from  the  books  of  the  com- 
pany and  present  it  to  the  referee,  but  he 
never  complied  with  the  request.  WhUe  tes- 
tifying on  this  point  he  was  asked  by  Judge 
Rassleur,  the  plaintiff's  attorney:  "Will  you 
give  me  authority  to  ask  for  a  copy  of  that 
account  (defendant's  account  on  the  books 
of  the  Missouri  Glass  Company)  from  the 
time  of  the  deposit  of  Mrs.  Pullis'  money,  and 
thus  enable  me  to  obtain  such  copy?  A.  No. 
There  are  different  reasons  for  my  refusal; 
in  the  first  place,  I  have  no  right  to  authorize 
that  authority ;  the  second  Is,  there  is  noth- 
ing in  that  account  that  will  be  of  any  utility 
to  you  in  the  world."  Defendant's  reliance 
to  sustain  his  claim  on  every  disputed  item 
was  his  own  uncorroborated  testimony.  If 
he  had  been  an  inexperienced  man  In  busi- 
ness affairs,  some  excuse  might  have  been  In- 
dulged for  this  loose  method  of  handling  this 
business,  but  under  the  circumstances  his 
method  was  not  calculated  to  inspire  confi- 
dence. We  think  the  referee  took  a  very 
Just  and  equitable  view  of'  the  controversy, 
and  we  find  no  fault  with  his  conclusions  as 
to  the  facts. 

4.  Appellant  contends  that  the  referee  ad- 
mitted Illegal  testimony.  It  was  in  evidence 
that  when  the  defendant  handed  the  deeds 
to  the  Westminster  houses  to  Mrs.  Pullis  or 
to  Judge  Rassleur  (defendant  did  not  quite 
remember  which).  Judge  Rassleur  told  him 


be  would  take  the  deeds  and  hold  them  until 
he  could  examine  the  title,  and.  If  satisfac- 
tory, would  accept  them  for  the  plaintiff. 
Judge  Rassleur  testified  that  on  his  inveatl- 
gatlon  he  found  that  the  title  to  the  proper- 
ty had  recently  been  transferred  by  defend- 
ant to  an  insolvent  brother-in-law  of  defend- 
ant for  a  nominal  consideration,  and  that 
at  the  time  of  that  transfer  suits  were  pend- 
ing against  the  defendant  which  soon  there- 
after ripened  Into  Judgments  against  him; 
ttiat  Judge  Rassleur  went  to  a  title  guaran- 
ty company  to  see  If  It  would  contract  to 
guarantee  the  title,  but  the  company  declined 
to  do  so;  then  he  tendered  the  deeds  back 
to  defendant,  who  refused  to  accept  them. 
In  that  connection  the  plaintUf  also  Intro- 
duced In  evidence  a  number  of  court  records 
showing  Judgments  against  defendant,  and 
In  connection  with  those  records  introduced 
a  certified  copy  of  the  deed  'from  defendant 
to  his  brother-in-law,  for  the  purpose  of 
showing  the  comparative  dates  of  the  deed 
and  the  Judgments.  The  deeds  that  were  of- 
fered by  defendant  to  the  plaintiff  were  the 
deeds  of  this  brother-in-law  of  defendant. 
All  that  evidence  went  In  over  the  defend- 
ant's objection,  and  be  now  insists  that  It 
was  error.  If  the  Issue  on  trial  had  been  the 
title  to  the  property,  the  evidence,  at  least 
that  part  of  it  in  which  the  witness  stated 
the  result  of  his  Investigation  and  his  confer- 
ence with  the  title  examiners  and  the  title 
guaranty  company,  would  have  been  incom- 
petent. But  that  was  not  the  Issue.  Tbe 
question  was,  did  the  attorney  Investigate 
for  the  purpose  of  satisfying  himself  so  as  to 
be  able  to  advise  his  client?  He  held  the 
deeds  to  be  retained  or  returned  according 
to  what  his  investigation  would  satisfy  him 
as  to  the  title.  Tbe  Information  he  obtained 
may  have  been  incorrect,  but  if  it  satisfied 
him  that  the  title  was  Insecure  he  had  tbe 
right  to  act  on  it  in  ad\-lslng  his  client  Hla 
duty  as  a  lawyer  seeking  information  on 
which  to  advise  his  client  did  not  demand  of 
him  to  do  more  than  he  did.  The  evidence 
offered  only  tended  to  show  that  he  had  not 
arbitrarily  or  capriciously  refused  to  accept 
the  deeds,  but  bad  made  a  faithful  examina-. 
tlon  and  decided  the  question  that  was  left 
with  him  to  decide.  On  the  examination,  if 
he  became  satisfied  that  a  deed  made  by 
defendant  then  in  the  toils  of  lawsuits,  to  an 
insolvent  brother-in-law,  for  a  nominal  con- 
sideration, 4nd  a  transfer  of  the  title  by  the 
brother-in-law  to  a  sister  of  defendant  would 
probably  Involve  her  In  a  lawsuit  with  the 
defendant's  creditors,  he  had  the  right  te 
advise  his  client  to  decline  to  take  tbe  deeds. 
The  referee  was  not  passing  Judgment  on 
the  title  to  the  property,  but  only  on  the 
question  of  whether  or  not  the  plaintiff  bad 
accepted  those  deeds,  and  this  testimony  only 
went  to  show  that  after  the  attorney  had 
investigated  the  matter  and  satisfied  hlmstif 
as  to  the  title  he  adrlaed  hla  client  not  t» 
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acc^t  the  deeds,  and  sbe  acted  on  his  ad- 
vice. There  was  no  error  In  oTerruIing  the 
objection  to  that  erldence. 

There  was  also  evidence  tending  to  show 
the  financial  condition  of  the  Andes  Mining 
Company,  not  only  at  the  date  of  the  alleged 
"InTestment"  in  1898,  but  also  down  to  the 
time  It  was  brought  to  the  plaintiff's  knowl- 
edge in  1900,  the  tendency  being  to  show  not 
only  that  the  condition  was  bad  in  1898,  but 
that  It  grew  worse  as  the  time  went  on.  The 
appellant  contends  that  the  showing  should 
have  been  limited  to  the  date  of  the  alleged 
Investment.  The  defendant's  own  testimony, 
in  effect,  though  not  In  terms,  shows  that  the 
stock  was  worthless  when  he  claims  to  have 
transferred  It,  and  he  made  no  effort  to  show 
that  It  had  Improved  since.  If  it  was  worth- 
lees  In  1898,  it  will  be  presumed,  until  the 
contrary  is  shown,  to  have  continued  worth- 
less, and,  although  the  evidence  tending  to 
show  the  corporation's  increased  financial 
troubles  may  have  been  unnecessary  as  bear- 
ing on  the  question  of  the  real  value  of  the 
stock,  it  was  pertinent  as  bearing  on  the 
qnestlon  of  the  good  faith  of  the  defendant 
in  trying  to  Impose  50  shares  of  his  own 
worthless  stock  on  the  plaintiff  for  15,000 
In  cash. 

5.  One  more  point  of  appellant  remains  to 
be  considered.  In  his  brief  he  complains 
that  he  has  been  charged  with  compound  in- 
terest; that  the  referee  has  erred  In  calcu- 
lating interest,  and  In  his  method  of  calcu- 
lating Interest  It  does  not  appear  from  the 
abstract  that  the  question  concerning  com- 
pound Interest  was  presented  to  the  circuit 
court,  at  least  not  so  in  express  terms.  In* 
bis  31  exceptions  to  the  referee's  report  and 
82  grounds  In  his  motion  for  a  new  trial,  no 
mention  is  made  of  compound  Interest  The 
nearest  he  came  to  raising  that  question  in 
the  circuit  court  was  in  exceptions  6  and  7, 
which  are  also  repeated  in  the  motion  for 
a  new  trial.  Exception  6  is:  "Referee  lias 
erred  In  all  his  calculations  of  interest" 
That  only  means  that  the  referee  was  at 
fault  In  his  mathematics.  Exception  7  is: 
"The  referee  has  erred  In  his  method  of 
calculation  of  Interest,  the  same  being  con- 
trary to  the  law  of  this  state."  That  only 
refers  to  the  method  of  calculation.  That 
that  was  what  the  exception  was  designed 
to  mean  is  shown  by  another  paragraph  In 
appellant's  brief,  where  It  is  said:  "The  er- 
ror lies  as  shown,  supra,  In  not  calculating 
Interest  to  date  of  first  payment,  deducting 
payment,  calculating  interest  on  remainder 
to  date  of  next  payment  deducting  payment, 
and  so  on."  Another  method  of  calculating 
interest  is  Indicated  In  appellant's  exception 
18,  which  is  that  the  referee  ought  to  have 
allowed  defendant  Interest  on  each  item  of 
bis  credits  from  the  date  of  payment  So 
far  as  the  record  shows,  those  two  methods 
indude  all  the  complaint  that  the  defendant 


made  In  the  circuit  court  on  the  question  of 
interest  and  neither  of  them  refers  to  com- 
pound Interest  Where  there  are  mutual 
running  accounts.  Interest  may  be  given  on 
both  sides  until  a  balance  Is  struck;  but 
when  the  balance  Is  struck,  the  Interest  runs 
only  on  the  balance.  Vfhea  one  makes  a 
part  payment  on  a  debt  he  owes,  he  Is  not 
entitled  to  have  Interest  to  run  on  the  money 
he  paid;  In  such  case  interest  runs  only  on 
the  balance  due  on  the  debt  The  referee 
did  charge  the  defendant  Interest  with  an- 
nual rests,  which  constituted  compound  in- 
terest If  defendant  should  be  taken  at  his 
own  word,  both  in  his  pleading  and  his  tes- 
timony, he  would  be  liable,  in  the  discretion 
of  the  trial  court,  to  be  charged  with  com- 
pound Interest,  because,  according  to  his 
statements,  this  money  was  not  loaned  to 
him  at  all,  but  was  placed  in  bis  bands  by 
his  confiding  sister  to  be  Invested  for  h&c 
as  in  his  Judgment  would  be  best  for  her, 
and  thereupon  he  immediately  deposited  It 
to  his  own  credit  and  used  It  in  his  own  busi- 
ness, nie  statute  (section  3711.  Rev.  St 
1809;  Ann.  St  1906,  p.  2080),  which  allows 
compound  interest  only  on  express  written 
contract  therefor,  does  not  apply  to  the  ac- 
counting of  a  derelict  trustee.  Cruce  v. 
C»uce,  81  Mo.  676;  Bobb  v.  Bobb,  89  Mo.  411, 
4  S.  W.  611;  In  re  Murdoch  &  Dickson,  12& 
Mo.  488,  81  8.  W.  942. 

But  the  plaintiff  can  recover  only  on  the 
case  made  by  her  own  pleading  and  proof, 
not  that  made  by  her  adversary.  And  al- 
though the  point  was  not  raised  in  the  cir- 
cuit court,  yet  as  it  is  an  error  appearing  on 
the  face  of  the  record,  it  should  be,  corrected 
here;  but  the  correction  should  not  be  made 
at  the  cost  of  the  plaintiff,  because  the  pre- 
sumption is  that  if  the  attention  of  the  tri- 
al court  had  been  drawn  to  it  the  error 
would  have  been  corrected  there,  or  plaintiff 
would  have  been  allowed  to  enter  a  remit- 
titur to  the  extent  of  the  excessive  interest 
The  correct  method  of  counting  Interest  in 
case  of  partial  payments  Is  stated  In  Riney 
v.  Hill,  14  Mo.  600,  55  Am.  Dec.  110.  as  coun- 
sel for  appellant  rightly  contends.  The  rule 
as  there  stated  has  been  frequently  referred 
to  and  approved  by  this  court  It  is  this: 
"Interest  is  first  to  be  calculated  on  a  de- 
mand up  to  the  first  partial  payment;  then 
add  the  interest  to  the  principal  and  deduct 
the  payment  therefrom;  then  cast  Interest 
on  the  remainder  to  the  second  payment 
add  the  interest  to  the  remainder,  and  deduct 
therefrom  the  second  payment,  and  so  on 
until  the  last  partial  payment,  unless  in  any 
case  the  interest  up  to  any  payment  shall  ex- 
ceed the  payment,  in  which  case  such  pay- 
ment Is  to  be  deducted  from  the  Interest, 
and  the  excess  of  the  Interest  Is  to  be  car- 
ried forward,  without  casting  interest  there- 
on, to  the  next  payment  that  will  discbarge 
the  excess." 

Appellant  also  contends  that  the  referee 
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should  hare  calculated  the  Interest  up  to 
the  date  of  each  payment,  Instead  of  adding 
together  at  the  end  of  the  year  all  the  pay- 
ments made  at  different  dates  In  the  course 
of  the  year  and  casting  the  Interest  to  that 
date.  Although  that  method  would  have 
.given  the  referee  a  long  and  wearisome  task, 
yet  In  strictness  It  Is  the  method  he  ought 
to  have  pursued.  And  since  the  account  as 
stated  by  the  referee  does  not  give  the  sev- 
eral items  and  respective  dates,  but  gives 
the  aggregate  of  all  the  items  paid  during 
the  year,  there  Is  no  other  way  to  correct 
the  error  except  to  give  the  defendant  cred- 
it as  if  he  had  made  all  the  payments  on  the 
1st  day  of  January  of  the  year  In  which 
they  were  paid.  By  so  stating  the  account 
the  defendant  would  gain  more  than  If  the 
method  of  calculating  the  Interest  up  to  the 
■date  of  each  item  as  contended  for  by  him 
bad  been  strictly  pursued;  but  unless  that 
advantage  be  given  him  the  parties  would 
be  Involved  in  a  re-reference,  which  would 
cost  more  than  the  small  difference  in  Inter- 
est would  be,  to  say  nothing  of  the  extension 
•of  the  time  of  this  already  unusually  long 
litigation. 

Calculating  the  Interest  by  the  method 
above  quoted  from  Rlney  v.  Hill,  14  Mo.  500, 
55  Am.  Dec.  119,  and  giving  the  d^endant 
credit  on  the  1st  day  of  January  of  each 
year  for  all  the  payments  tliereafter  made 
by  him  during  that  year,  the  true  balance 
due  the  plaintiff  from  defendant  at  the  date 
of  the  referee's  report,  January  15,  1906,  Is 
$33,518.63,  Instead  of  $35,167.98.  We  there- 
fore deduct  the  excess  of  Interest,  $1,649.35, 
from  the  balance  shown  by  the  referee's 
report,  leaving  the  correct  balance  $33,518.- 
<53,  for  which  snm,  with  interest  at  6  per 
cent,  per  annum  from  January  15,  1906,  the 
Judgment  Is  affirmed.    All  concur. 


MABRT  et  «1.  v.  KETTERING  et  al. 

(Supreme  Court  of  Arkansas.     March  8,  1909.) 
1.  Courts  (§  207*)— Appellate  Jitrtsdiotion 

— IBSUANCB    OF   TEMPORABY    INJUNCTION. 

The  Supreme  Court,  on.  the  application  for 
a  temporary  injunction  in  aid  of  -the  appel- 
late jurisdiction,  and  on  the  motion  to  dis- 
solve the  injunction,  exercises  a  discretion  as  to 
whether  or  not  the  temporary  injanction  should 
he  issued. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  8  a07.*J 

2.  Torts    (§   8*)— Use    of    Photographs    of 
Persons  Charged  with  Crime. 

Public  officers,  charged  with  the  enforce- 
ment of  the  criminal  laws,  and  having  in  their 
custody  individuals  charged  with  crime,^  may 
use  photographs  for  the  purpose  of  identifying 
the  individuals  accused. 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec. 
Dig.   {  8.»] 

3.  Torts  (J  8*)  —  Use  op  Photographs  of 
Persons  Chabgeo  with  Crime. 

The  Supreme  Court,  on  appeal  from  a 
decree  dismissing  a  suit  to  restrain  the  use 
^v  dofondants  of  photographs  of  plaintiffs,  con- 


fined in  jail  on  criminal  cbargesi  will  dissolve 
its  order  reinstating  the  temporary  injunction, 
on  it  appearing  that  defendants  are  federal  of- 
ficers and  a  photographer,  and  that  they  pro- 
pose to  nse  the  photographs  of  plaintifb  for  the 
sole  purpose  of  identifying  them  in  various  parts 
in  the  country,  where  offenses  are  charged  to 
have  been  committed. 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec 
Dig.  i  8.*] 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Martlneau,  Chancellor. 

Action  by  J.  C.  Mabry  and  others  against 
Kettering,  Reynolds,  and  Swenson.  From  a 
decree  dismissing  the  complaint,  plaintiffs  ap- 
pealed, and  obtained  from  one  of  the  jndges 
of  the  Supreme  Court  an  order  reinstating 
the  temporary  Injunction.  Motion  of  defend- 
ants to  dissolve  the  Injunction  granted. 

Bradshaw,  Rhoton  &  Helm,  for  appeUanta. 
W.  G.  WhlM>le  and  Powell  Clayton  for  ap- 
pellees. 

FEB  CURIAM.  Appellants,  J.  0.  Mabry. 
F.  M.  Clark,  J.  S.  Johnson,  and  I.  3.  War- 
ner, Instituted  this  suit  in  the  chnncer.T  court 
of  Pnlaskl  county  against  appellees,  Ketter- 
ing, Reynolds,  and  Swenson,  praying  for  an 
Injunction  restraining  the  latter  from  devel- 
oping plates  of  the  photographs  of  appellants 
and  using  the  same.  They  allege  in  their 
complaint  that  they  arc  confined  In  the  Pu- 
laski county  Jail,  being  held  there  on  crimi- 
nal charges;  that  appellees  had,  over  the 
protest  of  appellants,  made  pbotograpblc 
plates  of  each  of  them  for  the  purpose  of 
developing  same  into  photographs  and  pal»- 
lishlng  same  In  what  is  known  aa  the 
"Rogues'  Gallery,"  and  for  the  further  pur- 
pose of  publishing  them  broadcast  in  various 
journals  and  newspapers  in  the  United 
States.  They  allege  that  they  have  never 
been  convicted,  and  are  not  guilty  of  any 
criminal  offense,  and  that  said  use  of  the 
photographs  will  result  in  Irreparable  Injury 
to  them.  In  an  amendment  to  the  complaint 
it  is  alleged  that  the  photographic  plates 
were  taken  with  the  consent  of  appellants, 
but  under  an  express  agreement  that  the 
plates  would  be  held,  and  not  developed  or 
made  use  of  in  any  way,  until  appellants 
had  an  opportunity  to  test  In  the  courts  of 
the  state  the  legal  right  of  appellees  to  use 
the  photographs.  The  prayer  of  the  com- 
plaint is,  "upon  final  hearing  of  this  cause, 
for  a  permanent  injunction  enjoining  and  re- 
straining said  defendants,  and  each  of  them, 
from  developing,  or  causing  or  permitting 
to  be  developed,  photographs  from  said 
plates,  and  from  publishing  or  uttering,  or 
causing  to  be  uttered  or  published,  said 
photographs,  or  any  photographs,  of  these 
plaintiffs."  The  chancellor  granted  a  tem- 
porary restraining  order  in  accordance  with 
the  prayer  of  the  complaint;  but  on  a  later 
date  the  chancery  court  sustained  a  demur- 
rer to  the  complaint  and  dismissed  same  for 
want  of  equity.    Appellants  brought  the  case 
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here  by  appeal,  and  obtained  from  one  of  the 
judges  of  this  court  an  order  reinstating  the 
temporary  Injunction  until  the  further  or- 
ders of  this  court  Appellees  now  move  the 
court  to  dissolve  the  Injunction. 

The  complaint,  when  It  comes  to  be  con- 
sidered by  this  court  on  final  hearing  of  the 
cause,  will  present  an  Interesting  question 
concerning  what  is  now  termed  by  modem 
authorities  the  "right  of  privacy,"  or  the 
right  of  an  individual  to  Invoke  the  Juris- 
diction of  a  chancery  court  to  restrain  an 
Improper  use  of  his  photograph  without  bis 
consent  At  the  present  time  we  deem  It 
unnecessary  to  go  Into  this  question;  but 
the  following  cases  may  be  examined  with 
profit  and  we  commend  same  to  the  student 
who  seeks  light  on  this  interesting  subject: 
Roberson  v.  Rochester  Folding  Box  Co.,  171 
N.  Y.  538,  64  N.  E.  442,  59  L.  K.  A.  478,  89 
Am.  St  Rep.  828;  Atkinson  v.  Doherty,  121 
Mich.  372,  80  N.  W.  285,  46  L.  R.  A.  219,  80 
Am.  St  ^p.  507;  Schuyler  v.  Curtis,  147 
N.  Y.  434,  42  N.  E.  22,  31  L.  R.  A.  286,  49 
Am.  St  Rep.  671;  Pavesich  v.  New  England 
Life  Ins.  Co.,  122  6a.  190.  50  S.  E.  68,  69  L. 
B.  A.  101,  106  Am.  St  Rep.  104,  2  Am.  & 
Eng.  Ann.  Gas.  561. 

On  the  application  for  temporary  injunc- 
tion in  aid  of  the  appellate  Jurisdiction  of 
this  court,  and  on  the  motion  to  dissolve 
same,  we  are  permitted  to  exercise  a  dis- 
cretion whether  or  not  the  temporary  In- 
junction should  be  issued.  It  appears  that 
appellees  Reynolds  and  Swenson,  for  whom 
Kettering  made  the  photographs,  are  officers 
of  the  federal  government,  and  that  the  ar- 
rests of  appellants  were  made  at  their  In- 
stance. They  appear  here  by  counsel,  and 
state  that  the  charges  against  appellants  for 
violation  of  federal  criminal  statutes  are 
made  in  various  localities  throughout  the 
United  States,  and  that  the  photographs  are 
desired  solely  for  the  purpose  of  identifying 
appellants  in  the  various  localities  where 
the  offenses  are  charged  to  have  been  com- 
mitted. They  disclaim  any  purpose  to  use 
the  photographs,  except  for  the  identification 
of  appellants.  Therefore,  on  this  prelimina- 
ry hearing,  the  question  presented  narrows 
to  the  sole  one  whether  we  should  restrain 
the  federal  officers  from  causing  the  photog- 
rapher to  develop  the  photographic  plates 
and  from  using  the  photographs  for  the  pur- 
pose  when  so  developed.  Neither  is  the  ques- 
tion presented  whether  or  not  the  officers  in 
cliargc  of  the  prisoners  should  be  restrained 
from  compelling  them  to  submit  to  having 
their  photographs  taken.  The  appellants 
have  already  been  exposed  to  the  camera, 
and  the  plates  are  ready  to  be  developed. 
The  authorities  cited  by  appellants  in  sup- 
port of  their  claim  for  a  temporary  injunc- 
tion clearly  recognize  the  principle  that  pub- 
lic officers,  charged  with  the  enforcement  of 
criminal  laws,  and  having  in  their  custody 


individuals  charged  with  crime,  may  use 
photographs  for  the  purpose  of  identifying 
the  individual  accused.  Schulman  v.  Wblt- 
aker,  117  La.  704,  42  South.  227,  7  L.  R.  A. 
(N.  S.)  274,  8  Am.  &  Eng.  Ann.  Cas.  1174; 
Owen  V.  Partridge,  40  Misc.  Rep.  415,  82  N. 
Y.  Supp.  248;  State  v.  Clausmeler,  154  Ind. 
B99,  57  N.  E.  541,  50  L.  R.  A.  73,  77  Am.  St 
Rep.  511.  See,  also,  Molineux  v.  Collins,  177 
N.  Y.  395,  69  N.  B.  727,  65  L.  B.  A.  104; 
Shaffer  v.  United  States,  24  App.  D.  C.  417. 

On  the  final  hearing  of  the  cause,  on  the 
other  questions,  as  to  the  right  of  privacy, 
and  as  to  the  right  of  appellants  to  invoke 
the  aid  of  a  court  of  equity  to  restrain  ap- 
pellees from  any  use  of  the  photographs,  the 
consideration  will  be  confined  to  the  allega- 
tions of  the  complaint,  and  will  extend  to 
all  questions  raised  therein;  but  on  the 
showing  made  now,  the  court  is  unwilling 
to  restrain  the  appellees  from  the  use  of  the 
photographs  for  the  only  purpose  for  which 
they  are  attempting  to  use  them  now. 

The  temporary  restraining  order  will 
therefore  be  dissolved;  and  It  Is  so  ordered. 


POOLE  V.  OLIVER. 
(Supreme  Court  of  Arkansas.    March  15,  1909.) 

1.  Trusts  (§  86*)— Gift  ob  Tbust— Pbesump- 

TIONS. 

Where  a  husband  purchases  land,  and  has 
the  deed  made  to  his  wife,  the  presumption  is 
that  he  intended  it  as  a  gift  to  her,  and  no  trust 
results  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  g  128;    Dec.  Dig.  g  86. •] 

2.  Tbusts  (g  41*)  — Girrs  — Rebutting  Phe- 

8DIIFTI0NS. 

The  presumption  of  gift  arising  from  a 
deed  to  the  wife  of  land  purchased  by  the  hus- 
band may  be  rebutted  by  evidence  of  a  con- 
temporaneous agreement  that  the  wife  should 
take  the  land  as  trustee  for  the  husband. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.   g  41.*] 

3.  Tbusts  (g  41*)— Gifts— Evidence. 

On  an  issue  whether  land  purchased  by_  a 
husband,  and  conveyed  to  his  wife  was  a  gift 
to  her  or  a  trust,  the  husband's  use  and  occu- 
pation is  consistent  with  the  presumption  of  a 
gift. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  g  41.*] 

4.  Advebse  Possessioit  (g  97*)- Possession 
Without  Oolob  of  Title— Extent  op  Pos- 
session. 

Actual  occupancy  of  the  inclosed  portion  of 
a  tract  of  land  without  color  of  title  does  not 
constitute  possession  of  the  uninclosed  portion, 
so  as  to  vest  title  to  the  latter  by  limitation. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  537-541;  Dec.  Dig.  g 
97.*] 

5.  Advebse  Possession  (g  70*)— Color  of  Ti- 
tle. 

A  husband  cannot,  as  against  his  wife  and 
those  claiming  through  her,  claim  the  benefits 
of  a  deed  to  her  as  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  g  70.*] 
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Appeal  from  Calbonn  Chancery  Court;  E. 
0.  Mahoney,  Chancellor. 

Action  by  Jeptha  Oliver  against  C.  L. 
Poole,  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Thornton  &  Thornton,  for  appellant  H.  S. 
Powell,  for  appellee. 

Mcculloch,  O.  J.  ThU  case  involves 
the  title  to  a  tract  of  land  in  Calhoun  coun- 
ty containing  40  acres.  The  plaintiff,  Jeptha 
Oliver,  originally  owned  the  land,  and  In  the 
year  1873  conveyed  It  to  his  daughter,  who 
was  then  the  wife  of  J.  S.  Newton.  New- 
ton purchased  the  land  from  the  plaintiff, 
and  paid  for  it.  but  at  his  request  it  was 
conveyed  to  bis  wife.  Mrs.  Newton  recon- 
veyed  the  land  to  her  father  In  1892,  and 
about  one  year  thereafter  she  and  her  hus- 
band separated  from  each  other  and  were  di- 
vorced. Newton  died  In  the  year  1900,  and 
his  administrator  sold  the  land  as  his  prop- 
erty in  1902,  under  orders  of  the  probate 
court  The  defendant  C.  L.  Poole,  claims 
title  under  the  sale.  About  10  acres  of  the 
land  was  fenced  and  in  cultivation,  and  the 
remainder  has  always  been  uninclosed  and 
unimproved.  Newton  occupied  the  inclosed 
part  of  the  land  up  to  the  time  of  his  death, 
claiming  title  thereto ;  and  the  defendant  as- 
serts that  Mrs.  Newton  held  the  legal  title 
as  trustee  for  her  husband,  and  also  that  the 
title  was  vested  in  Newton  by  adverse  pos- 
session for  the  statutory  period.  The  chan- 
cellor sustained  the  defendant's  claim  of  title 
to  the  inclosed  land  by  limitation,  but  de- 
creed the  uninclosed  part  to  the  plaintiff. 
The  defendant  appealed. 

Where  a  husband  purchases  land,  and  pro- 
cures the  deed  to  be  made  to  his  wife,  the 
presumption  Is  that  he  Intended  It  as  a  gift, 
and  a  trust  does  not  result  in  his  favor. 
This  presumption  may  be  rebutted  by  evi- 
dence of  facts  showing  the  husband's  Inten- 
tion to  have  been  that  his  wife  should  take 
the  land  as  trustee,  and  not  for  her  own 
benefit;  bat  such  facts  must  have  existed 
or  taken  place  antecedently  or  contempora- 
neously with  the  conveyance,  or  so  soon 
thereafter  as  to  form  a  part  of  the  transac- 
tion. Milner  v.  Freeman,  40  Ark.  62 ;  Robin- 
son V.  Robinson,  45  Ark.  484;  Chambers  v. 
Michael,  71  Ark.  373,  74  S.  W.  516;  Womack 
V.  Womack,  73  Ark.  281,  83  S.  W.  937,  1130; 
O'Hair  V.  O'Hair,  76  Ark.  389,  88  S.  W.  945. 
Tested  by  this  rule,  there  is  no  satisfactory 
evidence  of  an  intention  to  create  a  trust  in 
favor  of  the  husband.  In  fact  there  is  no 
evidence  at  all,  except  that  he  occupied  the 
land  and  cultivated  it,  and  afterwards  claim- 
ed It  as  his  own;  but  his  use  and  occupa- 
tion is  referable  to  his  natural  desire  to  man- 
age and  care  for  his  wife's  property.  Cham- 
bers V.  Michael,  supra. 

Actual  occupancy  of  a  part  of  a  tract  of 


land  without  color  of  title  does  not  consti- 
tute constructive  possession  of  the  part  not 
actually  occupied,  so  as  to  vest  title  by  limi- 
tation to  the  latter.  Without  color  of  title 
the  possession  Is  limited  to  the  part  actual- 
ly occupied.  J.  S.  Newton  had  no  color  of 
title,  as  the  legal  title  was  conveyed  to  hi» 
wife,  and  he  could  not  against  the  wife  and 
those  claiming  title  under  her,  dalm  the 
benefits  of  the  deed  to  her  as  color  of  title. 

The  plaintiff  did  not  appeal,  and  we  do 
not  decide  whether  or  not  the  decree  against 
him  for  the  land  actually  occupied  by  Newton 
for  the  statutory  period  was  correct 

Affirmed. 


INGRAHAM  et  al.  v.  SUTHERLAND  et  aL 

(Supreme  Court  of  Arkansas.     Feb.  15,  1909.) 

Chabities  (J  19*)— Validitt  of  Bequest— 
Certainty  —  Desionahor   of    Bbneficia- 

BIES. 

Where  a  will  provided  that  after  the  deaths 
of  testator's  wife  and  son,  whatever  of  bis 
estate  remained  should  be  used  to  build  a 
church  and  a  Masonic  hall,  but  did  not  name 
any  devisees  or  legatees  to  receive  the  estate, 
nor  beneficiaries  for  whom  the  appropriation  for 
the  Masonic  hall  was  intended,  and  gave  no  de- 
scription of  the  hall  to  be  built  and  did  not 
appoint  or  authorize  to  be  appointed  anybody 
who  should  direct  the  building,  or  who  should 
accept  it  when  built,  the  devise  for  the  hall 
was  void  for  indefiniteness. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  8  42 ;   Dec  Dig.  S  19.*] 

Appeal  from  Sebastian  Chancery  Court 
Greenwood  District;  J.  V.  Bourland,  Chan- 
cellor. 

Action  by  Lee  H.  Ingraham  and  others 
against  G.  T.  Sutherland  and  others.  Judg- 
ment of  dismissal,  and  plaintUfs  appeaL  Af- 
firmed. 

Winchester  &  Martin,  for  appellants.  T.  B. 
Pryor  and  Xoumans  &  Youmans,  for  appel- 
lees. 


BATTLE,  J.  Lee  H.  Ingraham  and  others, 
who  are  the  officers  of  Oak  Bower  Lodge,  No. 
277,  of  Free  and  Accepted  Masons,  brought 
this  suit  In  the  Sebastian  chancery  court  for 
the  Greenwood  district  of  Sebastian  county, 
to  recover  one-half  of  certain  lands,  which  be- 
longed to  James  Yarbrough  at  the  time  of 
his  death.  They  seek  to  recover  In  right  of 
and  for  Oak  Bower  Lodge,  No.  277.  They 
based  their  claim  to  the  land  on  the  last  will 
and  testament  of  James  Yarbrough,  deceased. 
The  parts  of  the  will  upon  which  their  claim 
depends  are  as  follows: 

"First  I  desire  that  my  wife,  Matilda  Yar- 
brough, and  my  son,  William  Jasper  Yar- 
brough, have  the  benefit  of  the  homestead, 
with  all  the  appurtenances  thereunto  belong- 
ing, and  the  stock  belonging  to  the  premises. 
The  homestead  embraces  all  my  real  and  per- 
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4onal  estate,  for  their  maintenance  as  long  as 
they  live." 

"Third.  I  further  bequeath  Oiat  at  the 
death  of  my  wife,  Matilda  Tarbroogh,  and 
my  son,  WUUam  J.  Yarbrough,  that  what  of 
my  estate  is  left,  If  any,  shall  be  appropriat- 
ed to  building  a  bouse  of  worship,  belonging 
to  the  Methodist  Episcopal  Churcb  (South), 
and  a  Masonic  hall.  My  desire  Is  that  chur^ 
and  hall  should  be  built  together  either  on 
miy  premises,  or  somewhere  near,  as  may  be 
agreed  upon  by  the  neighborhood.  But  If  the 
■church  and  hall  shall  be  built  separately,  then 
the  amount  of  my  estate  shall  be  equally  di- 
vided between  the  two  Interests." 

Upon  final  hearing  the  court  dismissed  the 
complaint  of  plaintiffs  for  want  of  equity, 
«nd  they  appealed. 

The  part  of  the  estate  of  the  testator  in- 
tended to  be  appropriated  to  the  building  of 
a  church  and  Masonic  hall  was  not  bequeath- 
•cd  or  devised  to  any  one.  The  beneflclarleB 
for  whom  the  appropriation  for  a  Masonic 
hall  was  intended  were  not  named,  no  de- 
-scrlption  of  the  hall  to  be  built  is  given,  and 
no  one  was  appointed  or  authorized  to  be  ap- 
pointed to  direct  how  and  according  to  what 
plans  It  shall  be  built,  or  to  accept  It  when 
built  The  devise  for  the  hall  is  too  vague. 
Indefinite,  and  oncertaln  to  be  capable  of  en- 
forcement, and  is  void. 

Decree  affirmed. 


WESTESRN  UNION  TELEGRAPH  CO.  v. 

GILLIS. 

(Supreme  Court  of  Arkansas.    March  15,  1909.) 

L  TuMOBAPHS  AND  Telephones  (t  73*)  — 
Negligent  Delay  op  Messages — Actions — 
Questions  fob  Jubt. 

Where,  in  an  action  against  a  telegraph 
«ompany  for  nM;ligent  delay  in  dellvennK  a 
message,  the  evidence  showed  that  the  message 
was  received  at  the  point  of  destination  after 
7  p.  m.  and  was  delivered  the  next  morning, 
and  the  operator  testified  that  the  hours  for  re- 
ceiving and  delivering  messages  were  from  7 
a.  m.  to  7  p.  nu,  and  a  former  employe  testi- 
fied that  where  a  message  was  started  as  a 
day  message,  and  received  by  the  operator  at 
its  destination  after  office  hours,  the  operator 
-shonld  deliver  it  that  day  and  should  also  de- 
liver important  messages,  the  court  erred  in 
declaring  as  a  matter  of  law  that  it  was  the 
duty  of  the  company  to  deliver  the  message  on 
the  day  It  was  received. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  76;  Dec.  Dig.  ( 
73.»] 

2.  Appeai,  and  Ebrob  ({  1057*)— Habmless 
Ebbob  —  Ebboneous  Exclusion   of  Bvi- 

OENCB. 

The  error  in  excluding  evidence  to  establish 
*.  fact  shown  by  other  uncontroverted  evidence 
Is  not  prejudicial. 

[Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4194 ;   Dec.  Dig.  S  1057.*] 
8.  Witnesses    (8   392*)— Impeachment— Con- 
tbadictobt  Statements. 

The  affidavit  of  a  physician  accompanying 
the  order  of  commitment  of  one  to  an  insane 


asylum  is  admissible  to  contradict  the  physician 
testifying  as  a  witness. 

FEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  (  1251;  Dec.  Dig.  |  392.*] 

4.  Affidavits  (I  18*)— Use  in  Evidcncx. 

The  ex  parte  affidavit  of  one  not  called 
as  a  witness  cannot  be  used  as  independent 
evidence. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  »  68;    Dec.  Dig.  {  18.*] 

Appeal  from  Circuit  Court  Arkansas  Coun- 
ty ;   Eugene  Lankf  ord.  Judge. 

Action  by  Berta  Gillls  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

This  is  an  appeal  by  the  Western  Union 
Telegraph  Company  from  a  verdict  and  Judg- 
ment against  it  In  favor  of  Berta  61111s  for 
damages  resulting  from  an  alleged  negligent 
failure  to  deliver  a  message.  On  the  29th 
day  at  May,  1905,  the  following  telegram  was 
delivered  to  appellant  for  transmission: 
"Fordyce,  Ark.,  5—29—05.  Vlrda  GUlls,  De 
Witt  Ark.  Mother  very  low,  come  at  once. 
L.  H.  GlllIs."  The  testimony  does  not  show 
at  wbat  time  the  message  was  delivered  to 
the  operator  at  Fordyce,  but  it  is  conceded 
that  it  reached  the  office  at  De  Witt  between 
7 :30  and  8  o'clock  p.  m.  of  May  29th,  and 
the  testimony  shows  that  It  was  intended  for 
appellee.  The  office  hours  of  the  company 
at  De  Witt  as  established  by  its  rules  and 
regulations,  were  between  7  a.  m.  and  7  p.  m., 
but  the  operator,  who  was  also  the  railroad 
agent,  while  attending  to  that  work  received 
the  message  at  the  time  menttoned;  but  it 
was  not  delivered  until  the  next  morning 
between  9 :30  and  10  o'clock.  After  receiving 
tl)e  message,  appellee  started  at  once  to  the 
bedside  of  her  mother  by  the  most  practi- 
cable route,  but  when  she  arrived  there  her 
mother  was  Insane.  In  a  few  days  her  moth- 
er was  committed  to  the  state  hospital  for 
nervous  diseases  and  died  In  a  few  days  there- 
after without  regaining  her  normal  condition. 
Other  facts  are  stated  in  the  opinion. 

Geo.  H.  Fearous,  Thomas,  Lee  &  Smith, 
and  Rose,  Hemingway,  Cantrell  &  Lough- 
borough, for  appellant  W.  B.  Carpenter 
and  J.  M.  Brice,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
Counsel  for  appellant  assigns  as  error  the 
action  of  the  court  in  giving  the  following 
Instruction:  "(4)  The  court  instructs  the  Ju- 
ry that  if  a  day  message  Is  received  for 
transmission  by  defendant  company,  it  then 
becomes  their  duty  io  transmit  same  as  far 
as  possible,  even  though  it  is  unable  to  reach 
the  destination  before  7  o'clock  p.  m.  of  that 
day,  and  should  such  message  be  received  at 
its  destination  after  7  o'clock  p.  m.,  it  be- 
comes the  duty  of  said  company  to  deliver 
such  message  within  the  limits  of  its  free  de- 
livery district"    In  the  cases  of  W.  U.  Tel. 
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Co.  V.  Love  Banks  Co.,  73  Ark.  205,  83  S. 
W.  949,  and  West.  U.  Tel.  Co.  v.  Ford,  77 
Ark.  534,  92  S.  W.  528,  it  was  beld  that  a 
telegraph  company  may  establish  reasonable 
office  hours  for  the  transmission  and  delivery 
of  telegrams,  and  that  the  reasonableness  of 
a  rule  adopted  by  it  relative  to  the  hours  of 
conducting  its  business  at  a  certain  office  is 
for  the  court,  and  not  for  the  Jury.  The  court 
so  Instructed  the  Jury  In  this  case;  but  it 
is  insisted  by  counsel  for  appellee  that,  under 
the  proof  as  developed  in  the  case,  the  in- 
struction in  question  was  a  proper  one.  They 
claim  that  the  Instruction,  although  peremp- 
tory in  efTect,  is  warranted  by  the  testimony 
of  Hugh  Bowers,  which  It  is  insisted  Is  un- 
contradicted. We  cannot  agree  with  their 
contention.  The  book  of  rules  of  the  com- 
pany shows  that  their  hours  for  receiving 
and  delivering  messages  at  De  Witt  were  from 
7  a.  m.  to  7  p.  m.,  and  that  no  night  oflSce 
was  maintained  there.  It  is  conceded  that 
the  message  is  question  was  not  received  un- 
til between  7 :30  and  8  o'clock  p.  m.  Bowers 
testified  that  he  had  formerly  worked  for 
the  company,  and  that  if  a  message  was 
started  as  a  day  message,  and  received  by 
the  operator  at  its  destination  after  office 
hoars,  he  should  deliver  it,  and  also  that  the 
operator,  seeing  that  it  was  an  important 
message,  should  have  delivered  It.  The  op- 
erator of  api)eUant  at  De  Witt  testified  posi- 
tively that  there  was  no  night  office  of  the 
company  at  that  place,  and  that  under  the 
rules  of  the  company  the  hours  for  receiving 
and  delivering  messages  were  from  7  a.  m. 
to  7  p.  m.  Thus  It  will  be  seen  that  there  is 
a  conflict  between  the  evidence  of  the  opera- 
tor at  De  Witt  and  that  of  Bowers.  The  Jury 
might  have  inferred  from  the  testimony"  of 
the  former  that  the  company  owed  no  duty 
to  deliver  the  message  after  7  o'clock  p.  m., 
and  from  the  testimony  of  the  latter  the 
Jury  might  have  drawn  the  Inference  that  the 
rule  had  been  abrogated  to  the  extent  of  re- 
quiring the  company  to  deliver  a  message 
which  was  started  as  a  day  message  and 
received  at  its  destination  after  the  hours 
prescribed  by  the  rules  of  the  company  for 
transacting  business.  Therefore  there  being 
a  conflict  in  the  testimony,  and  one  from 
which  reasonable  minds  might  draw  dif- 
ferent conclusions,  the  court  erred  in  de- 
claring as  a  matter  of  law  that,  under  the 
facts  stated  in  the  Instructions,  it  became  the 
duty  of  appellant  to  deliver  the  message. 

2.  It  is,  also.  Insisted  by  counsel  for  ap- 
pellant that  the  court  erred  in  refusing  to 
permit  the  Introduction  In  evidence  of  the 
order  of  commitment,  the  affidavits  therewith 
and  the  copies  of  the  letters  mailed  from  the 
asylum  to  appellee  and  her  father.  The  fact 
that  Mrs.  Myers  became  insane,  that  she  was 
duly  committed  to  the  asylum  in  a  few  days 
after  the  telegram  was  sent  and  died  there 
in  a  few  days  thereafter,  were  established  by 


the  uncontroverted  evidence  in  the  case.  The 
letters  of  Dr.  Saner  to  appellee  were  read 
to  the  Jury.  Hence  these  alleged  assignments 
of  error  pass  out  of  the  case.  The  affidavit 
of  Dr.  Matlock,  which  accompanied  the  order 
of  commitment,  was  read  to  the  jury  for  the 
purpose  of  contradicting  Dr.  Matlock,  who 
was  a  witness  in  the  case,  and  was  competent 
for  that  purpose.  The  affidavit  of  Dr.  Cheat- 
ham was  properly  refused  to  be  introduced 
in  evidence.  He  was  not  a  witness  In  the 
case,  and  his  ex  parte  affidavit  could  not  be 
used  as  Independent  evidence.  Smith,  Adm'x, 
T.  Feltz,  42  Ark.  355. 

8.  Counsel  for  appellant  Insist  that  the 
court  erred  in  permitting  appellee  to  recover 
for  mental  anguish  because  it  does  not  appear 
that,  if  the  telegram  had  been  promptly  de- 
livered, she  could  have  reached  her  mother 
before  she  became  irrational.  The  view  we 
have  already  expressed  will  necessitate  a  new 
trial  of  the  case,  and  on  that  account  we  do 
not  deem  it  proi)er  to  discuss  the  evidence  on 
this  point,  except  to  say  that  the  evidence 
was  sufficient  to  warrant  the  Jury  In  finding 
that,  had  the  message  been  promptly  deliv- 
ered, appellee  could  and  would  have  reached 
her  mother  before  she  became  irrational. 

For  the  error  in  giving  the  fourth  tnstrae 
tion  as  indicated  in  the  opinion,  the  Judgment 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


SHRBVEPORT  COTTONWOOD  CO.,  UmSt- 

ed,  V.  MISSOURI  VALLEY  BRIDGE  & 

IRON  CO. 

(Supreme  Court  of  Arkansas.    March  22,  1909.) 

1.  Navigable  Waters  (8  20*)— BKinaKa— Atr- 

THOBITY  TO    CoNSTBCCT. 

Where  a  bridge  over  a  navigable  river, 
built  under  authority  of  an  act  of  Congress 
(Act  June  27,  1882,  22  Stot.  109,  c.  240),  pro- 
viding that  the  bridge  should  not  be  built  ontil 
the  plans  and  location  were  approved  by  the 
Secretary  of  War,  was  maintained  for  many 
years,  it  would  be  inferred  that  the  plans  and 
location  had  been  approved  as  required,  and  that 
the  Etructure  was  not  unauthorized. 

[Ed.   Note.— For   other  cases,   setf  Navigable 
waters,  Dec  Dig.  }  20.*] 

2.  Navioabue  Watebs  ({  20*)— Obstbuctiosb 

— LlABIUTT. 

A  railroad  maintaining  over  a  navigable 
river  a  bridge,  as  authorized  by  an  act  of  Con- 
gress (Act  June  27,  1882,  22  Stat.  109,  e.  240), 
placed  temporary  false  work  on  one  side  of  the 
river  to  repair  ttie  bridge.  The  draw  span  naed 
to  permit  the  passage  of  water  crafts  was  never 
out  of  commission.  The  repair  work  was  done 
as  rapidly  as  practicable.  A  raft  of  logs  in 
the  river  above  broke  from  its  mooring  because 
of  a  sudden  rise  in  the  river,  and  the  Togs  were 
caught  in  the  drift  that  accumulated  by  reason 
of  the  false  work  of  the  bridge  and  were  lost. 
Held,  that  the  railroad  was  not  liable  for  the 
loss  sustained. 

W'Ed.  Note.— For  other  cases,   see   Navigable 
aters,  Cent.  Dig.  H  86-89;   Dec  Dig.  8  20.*] 
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Appeal  from  Circuit  Coart,  Miller  County ; 
Jacob  M.  Carter,  Judge. 

Action  by  the  Shreveport  Cottonwood  Com- 
IHiny,  Limited,  against  the  Missouri  Valley 
Bridge  &  Iron  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 

Appellant  brought  this  suit  to  recover 
damages  sustained  by  It  from  an  alleged  ob- 
struction of  the  navigation  of  Red  river  at 
Garland  City,  Ark.,  caused  by  appellee  in  re- 
pairing a  railroad  bridge. 

The  east  end  of  the  bridge  is  In  Lafayette 
county,  and  the  west  end  In  Miller  county, 
and  the  river  is  about  500  feet  wide  at  that 
point.  The  railroad  bridge  was  constructed 
under  an  act  of  Congress  authorizing  the 
railroad  company  to  build  certain  bridges  in 
the  state  of  Arkansas.  Appellee  was  em- 
ployed by  the  railroad  company  to  repair  the 
bridge,  and  the  work  was  begun  about  the 
Ist  of  January,  1907.  In  ordinary  stages  of 
the  river  the  current  was  on  the  Miller  coun- 
ty side,  but  in  times  of  high  water  it  was 
deflected  to  the  Lafayette  county  side.  The 
repair  work  consisted  in  putting  a  200-foot 
span  on  the  Lafayette  county  side;  that  is 
to  say,  the  span  extended  200  feet  Into  the 
river  from  the  Lafayette  county  bank.  The 
draw  span  of  the  bridge  was  on  the  Miller 
county  side.  In  order  to  make  the  repairs, 
It  was  necessary  to  drive  piling  and  put  in 
false  work  from  the  pier  on  the  bank,  the 
whole  distance  of  the  span  being  repaired, 
and  a  short  distance  beyond,  right  under  one 
end  of  the  draw;  but  during  the  progress 
of  the  work  the  draw  span  was  at  all 
times  80  that  it  could  be  turned  for  the  pas- 
sage of  boats.  Appellant  was  engaged  in  the 
business  of  cutting  and  rafting  timber  down 
Red  river  to  its  mill  at  Shreveport,  La.  In 
October,  1007,  appellant  bad  a  raft  of  about 
600  logs  in  Red  river  tied  by  wire  cables  at 
Dobson's  Bend,  about  12  or  IS  miles  above 
the  bridge  In  question.  The  plan  of  ap- 
pellant was  to  wait  for  a  rise,  then  to  cut 
the  raft  Into  blocks  of  from  30  to  60  logs, 
and  float  them  down  the  river.  About  the 
6th  or  7th  of  October,  1907,  a  sudden  and  un- 
nsual  rise  occurred  in  the  river.  It  came 
with  such  force  that  the  raft  broke  loose, 
and  the  logs  were  caught  in  the  drift  that 
accumulated  by  reasbn  of  the  false  work  of 
the  bridge  at  Garland  City.  The  logs  were 
never  recovered.  Other  facts  are  stated  in 
the  opinion.  There  was  a  Jury  trial  and  a 
verdict  for  appellee.  The  case  is  here  on  ap- 
peal. 

Henry  Moore,  'Jr.,  for  appellant  Ganghan 
&  Sifford,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  No  errors  of  law  are  complained  of, 
and  the  sole  Issue  raised  by  the  appeal  is: 
Was  the  evidence  sufficient  to  Bustaia  tbe 
verdict} 


Red  river  is  a  navigable  stream,  and  the 
bridge  was  built  by  the  railroad  company 
under  authority  given  by  act  of  Congress  ap- 
proved June  27,  1882  (22  Stat  109,  c.  240). 
The  act  provided  that  the  bridges  named  in 
the  act  should  not  be  built  until  their  re- 
spective plans  and  locations  were  approved 
by  the  Secretary  of  War.  The  railroad  had 
been  In  operation  and  its  bridges  constructed 
many  years  prior  to  the  year  1907.  Hence 
the  Jury  might  infer  that  the  location  and 
plans  had  been  duly  approved  as  required  by 
the  act. 

Appellant  cites  the  case  of  Little  Rock, 
Mississippi  &  Texas  Railroad  Company  v. 
Brooks  et  al.,  38  Ark.  403,  43  Am.  Rep.  277,  as 
supporting  its  contention;  but  we  do  not 
think  the  facts  are  similar.  There  the  whole 
of  the  stream  was  obstructed,  and  the  ob- 
structions were  permanent.  Here  the  draw 
span,  which  was  used  to  permit  the  passage 
of  water  crafts,  w^as  never  out  of  commission. 
The  false  work  was  only  placed  on  one  side 
of  the  river,  and  its  erection  there  was  only 
temporary.  It  was  never  designed  that  it 
should  remain  permanently,  but  it  was  neces- 
sary to  be  there  while  the  work  of  repair 
was  in  progress;  otherwise  the  bridge  could 
not  have  been  repaired  at  all.  The  testi- 
mony shows  that  the  work  was  being  done 
as  rapidly  as  practicable.  The  testimony 
shows  that  there  were  two  ways  of  floating 
rafts  in  use  on  Red  river.  One  was  to  fasten 
the  logs  together  in  blocks  and  to  place  a 
man  in  charge  of  each  block  to  take  care  of 
it' with  ropes.  The  other  way,  and  the  one 
used  by  appellant,  was  to  send  a  man  and 
boat  along  with  several  blocks;  bat  the  logs 
here  were  not  being  ran  or  floated  in  either 
of  these  ways.  The  raft  broke  from  Ita 
mooring,  and  the  logs  were  torn  loose  from 
each  other.  They  were  swept  down  thfr 
stream  without  any  one  in  charge  of  them. 
Shreveport  was  about  200  miles  below  the- 
bridge  in  question,  and  the  river  was  full  of 
drift  Tbe  stage  of  the  water  was  very  high,. 
and  the  current  was  shifting,  when  the  riv- 
er fell,  many  of  the  logs  which  had  floated 
in  near  the  banks  would  remain. there.  Oth- 
ers would  necessarily  become  entangled  in 
■snags  and  floating  tree  tops.  The  court  in- 
structed the  Jury  without  objection  that  the 
measure  of  damages  was  the  market  value  of 
such  logs  as  the  evidence  shows  would  have 
been  saved  by  appellant  if  they  had  been 
caught  in  the  drift. 

Taking  into  consideration  all  the  facts  and 
circumstances  proved  in  the  case,  we  think 
the  Jury  might  well  have  concluded  that 
none  of  these  loose  logs  would  in  any  event 
have  reached  Shreveport  We  are  of  the 
opinion  that  there  was  sufficient  evidence  to 
sustain  the  verdict 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 
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ROSE  T.  ROSE 
(Supreme  Court  of  Arkansas.    March  22, 1909.) 

1.  DivoBCE  (8  133*)— Desertion— SumoiEN- 
CT  or  Evidence. 

In  an  action  by  a  husband  for  divorce,  evi- 
dence held  insufficient  to  sustain  a  finding  that 
SlaintiS  was  guilty  of  misconduct  justifying 
esertion  by  defendant,  or  precluding  him  from 
obtaining  a  divorce  on  account  of  such  deser- 
tion. 

[Gd.  Note. — ^For  other  cases,  see  Divorce,  Dec. 
Dig.  {  133.*] 

2.  DivoBCK  (§  298*)— Custody  of  Children. 

Where  a  mother  voluntarily  parted  with 
her  child  when  it  was  very  young,  and  the 
father  continued  to  keep  It,  he  waa  entitled,  on 
obtaining  a  divorce  for  desertioc,  to  the  custody 
of  the  child;  the  mother  being  permitted  to 
see  it  at  reasonable  intervals  and  to  have  op- 
portunity of  enjoying  its  society. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  781-787 ;    Dec.  Dig.  §  298.»1 

Appeal  from  Franklin  Chancery  Court;  J. 
V.  Bourland,  Chancellor. 

Divorce  action  by  DiUard  Rose  against 
Sarah  Rose.  Prom  the  decree,  plaintiff  ap- 
peals.    Reversed,  wltb  directions. 

Sam  R.  Chew,  for  appellant.  June  P. 
Clayton,  for  appellee. 

Mcculloch,  O.  X  Appellant,  Dlllard 
Rose,  Instituted  this  salt  against  bis  wife, 
Sarab  Rose,  to  obtain  a  divorce  and  the  cus- 
tody of  their  Infant  son.  The  grounds  for 
divorce  set  forth  In  his  complaint  are  will- 
ful desertion  without  reasonable  cause  for 
the  period  of  one  year.  Appellee  filed  an  an- 
swer denying  that  she  had  deserted  her  bus- 
band  without  reasonable  cause,  and  also  a 
cross-complaint  praying  for  divorce  on  the 
alleged  ground  that  he  was  guilty  of  con- 
duct amounting  to  Indignities  which  render- 
ed her  condition  Intolerable.  The  chancellor 
rendered  a  decree  refusing  a  divorce,  either 
on  the  prayer  of  the  complaint  or  the  cross- 
complaint. 

The  parties  intermarried  in  August,  1908, 
and  in  February,  1904,  appellee  deserted  her 
husband  and  has  never  lived  with  him  since 
then.  In  August,  1904,  she  gave  birth  to  a 
child,  which  she  consented  for  appellant  to 
take  and  keep  when  it  was  only  two  weeks 
old.  Appellant  was  a  farmer,  and,  being 
without  a  home  of  his  own,  he  took  his  wife,, 
as  soon  as  they  were  married,  to  the  home  of 
his  father  and  mother,  where  they  lived  for 
several  months.  He  rented  a  farm  for  the 
next  year,  and  they  moved  to  It,  and  lived 
there  until  appellee  returned  to  the  home 
of  her  parents.  She  expressed  to  one  of 
the  neighbors  at  the  time  the  reason  for 
leaving,  that  "the  Lord  had  told  her  to  go." 
When  the  baby  was  lx>m,  appellant  went  to 
the  house  to  see  it,  and  she  told  him  that 
he  could  not  continue  to  come,  but  that,  if 
he  wanted  to  see  the  child,  he  could  take  it 
home  with  him  and  keep  it.  When  be  went 
back  a  week  later  to  get  the  child,  she  again 


said  that  if  he  "expected  to  eome  to  see  it 
she  wanted  him  to  take  it"  At  the  time  the 
child  was  born,  and  afterwards,  appellant 
importuned  her  to  return  to  live  wltb  iilm, 
but  she  refused. 

She  testified  that  appellant  mistreated  her, 
quarreled  with  her  without  cause,  left  her  to 
go  to  a  dance  while  she  was  sick,  and  return- 
ed intoxicated,  and  forbade  her  reading  her 
Bible  and  praying.  We  are  of  the  opinion, 
however,  that  the  preponderance  of  the  evi- 
dence is  against  any  mistreatment  on  his 
part  There  is  very  little  corrotK>ration  of 
appellee's  claim.  One  witness  testified  tliat 
she  spent  the  night  at  the  home  of  a]n>ellant 
and  appellee  while  tbey  were  living  together, 
and  heard  him  quarreling  during  the  night. 
Anotber  testified  that  appellant  admitted, 
that  he  had  not  treated  appellee  right ;  that 
he  stood  on  the  hearth  and  danced  and 
whistled,  while  she  attempted  to  read  her 
Bible.  But  these  witnesses  say  he  expressed 
sorrow  for  his  conduct,  and  said  lie  would 
do  better. 

We  do  not  think  that  tbere  is  sufllcient  evi- 
dence to  sustain  a  finding  that  appellant 
was  guilty  of  misconduct  which  justified  de- 
sertion by  appellee,  or  which  precludes  him 
from  obtaining  a  divorce  on  account  of  such 
desertion.  The  preponderance  of  the  evi- 
dence shows  that  appellant  was  not  unkind 
to  his  wife,  and  gave  her  no  Just  cause  for 
leaving  him.  Though  he  was  probably  not 
wholly  free  from  fault,  we  can  discover  noth- 
ing in  his  conduct.  Judged  by  the  evidence, 
calculated  to  render  bis  wife's  condition  in- 
tolerable or  to  drive  her  from  him.  We 
think,  therefore,  that  the  chancellor  erred 
in  not  granting  blm  a  divorce. 

We  are  also  of  the  opinion  that  the"  de- 
cree was  erroneous  wltb  reference  to  the 
custody  of  the  child.  The  custody  was  divid- 
ed between  the  two  parents — three  weeks  al- 
ternately to  the  father  and  one  week  to  the 
mother.  In  view  of  tbe  fact  that  the  mother 
voluntarily  parted  with  the  child  when  It 
was  very  young,  and  the  father  has  Iiad  It 
since  then,  we  do  not  feel  Justified  In  dis- 
turbing the  decree  awarding  the  custody  to 
him.  And,  of  course,  the  mother  should,  not- 
withstanding the  fact  that  she  was  willing  to 
give  the  child  up,  be  permitted  to  see  It  at 
reasonable  Intervals  and  have  an  opportunity 
to  enjoy  its  society.  But  we  deem  it  inad- 
visable, for  the  good  of  the  child,  for  it  to 
be  shifted  about  at  frequent  Intervals  from 
the  custody  of  one  parent  to  another.  Ap- 
pellant has  shown  no  disposition,  as  far  as 
we  can  discover  from  the  evidence,  to  deprive 
appellee  of  reasonable  opportunity  to  see  the 
child,  and  the  general  and  customary  order 
Is  sufficient,  we  think,  giving  the  mother  the 
privilege  of  visiting  the  child  at  reasonable 
Intervals  and  of  having  the  child  to  visit  her, 
without  specifying  in  the  order  any  particu- 
lar interval  between  visits  or  length  of  visits. 
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Of  course,  If  appellant  should  hereafter  vio- 
late the  spirit  of  the  order,  appellee  can  seek 
more  definite  relief  In  this  respect 

The  decree  Is  reversed,  with  directions  to 
enter  a  decree  In  accordance  with  this  opin- 
ion. 


HALL  T.  STATE. 
(Supreme  Coart  of  Arkansas.    March  15,  1009.) 

HouiciDE  (J  163*)— Evidence  —  Admissibil- 

ITT— Reputation  or  Decedewt. 

On  a  trial  for  murder,  it  la  not  competent 
to  prove  the  bad  reputation  of  decedent  for 
cliaatity. 

[Ei.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |{  312,  314 ;   Dec.  Dig.  {  163.*] 

Appeal  from  Circuit  Cou*t,  Faulkner  Coun- 
ty;   Eugene  Lankford,  Judge. 

A.  B.  Hall  was  convicted  of  Involuntary 
manslaughter,   and  be  appeals.     Affirmed. 

Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A. 
Cunningham,  Aast  Atty.  6en.,  for  the  State. 

HART.  J.  A.  B.  Hall  was  indicted  for 
murder  in  the  second  degree  at  the  Janu- 
ary term,  1908,  of  the  E^ulkner  circuit  court 
The  Indictment  charged  him  with  the  mur- 
der of  Mrs.  Susan  Harness.  He  was  tried 
at  the  July  term  of  said  circuit  court  The 
Jury  returned  a  verdict  of  guilty  of  invol- 
untary manslaughter,  and  assessed  his  pun- 
ishment at  the  term  of  three  months  in  the 
state  penitentiary.  Hall  has  duly  prosecut- 
ed an  appeal  to  this  court. 

Appellant  complained  that  the  court  sus- 
tained the  state's  objection  to  a  question 
which  was  propounded  to  one  Campbell  as 
to  deceased's  reputation  for  chastity.  In  a 
murder  case,  it  is  not  competent  to  prove 
deceased's  character  to  be  Immoral.  Green 
T.  State,  38  Ark.  304. 

No  brief  has  been  filed  in  behalf  of  ap- 
pellant. We  have  carefully  examined  the 
instructions,  and  are  of  the  opinion  that  the 
assignments  of  error  in  regard  to  them  as 
set  out  in  the  record  are  not  well  taken. 
The  instructions,  when  considered  as  a 
whole,  were  fair  to  appellant,  and  there 
wa^  ample  evidence  to  support  the  verdict 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  is  affirmed. 


BOARD  OF  DIRECTORS  OF  ST.  FRANCIS 

LEVEE  DIST.  v.  POWELL. 
(Supreme  Court  of  Arkansas.    March  15,  1909.) 
1.  Apfeai.  and  Ebbob  (f  907*)— Review- Pbk- 
SDMPTions— Evidence  Not  Shown  bt  Rec- 

OBD. 

In  an  action  aeainst  a  levee  district  for 
taldng  dirt  from  plaintiffs  land,  where  the 
complaint  alleged  that  defendant  entered  on 
plaintiff's  land  outside  of  a  strip  reasonably 
necessary  for  constructing  the  levee  and  re- 
moved productive  soil,  and  the  bill  of  excep- 
tions   fails   to  show   that  it  contains   all   the 


evidence,  and  an  agreed  statement  of  fads  in- 
troduced in  evidence  does  not  purport  to  give 
all  the  facts,  and  the  record  is  silent  as  to 
where  the  dirt  for  the  levee  was  taken  from, 
it  will  be  presumed  on  appeal  from  a  judgment 
for  plaintiff  that  the  allegations  of  the  com- 
plaint in  regard  thereto  were  sustained  by  the 
evidence. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Erro^r,  Cent.  Dig.  |f  2911,  3673;   Dec  Dig.  ( 

2.  Appeai.  and  Ebbob  (|  907*)— Review- Pbe- 
suHPTioNs  —  Evidence  in  Conixict  with 
Aobeed  Facts. 

It  will  not  be  presumed  that  there  was 
evidence  in  conflict  with  the  facts  agreed  upon 
between  the  parties,  where  the  bill  of  exceptions 
does  not  purport  to  contain  all  the  evidence, 
and  where,  according  to  that  agreement,  dam- 
ages for  the  injury  sued  for,  as  shown  by  the 
complaint,  could  not  have  exceeded  a  certain 
sum,  less  than  the  amount  awarded,  the  judg- 
ment will  be  modified  so  as  to  reduce  it  to  that 
sum. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2911,  3673;  Dec.  Dig.  | 
907.*] 

Appeal  from  Circuit  Court,  Crlttend«i 
County ;  Frank  Smith,  Judge. 

Action  by  William  Powell  against  the 
Board  of  Directors  of  St  Francis  Levee  Dis- 
trict Judgment  for  plalntUf,  and  defendant 
appeals.    Modified  and  affirmed. 

H.  F.  Roleson,  for  ai^llant  Allen 
Hughes,  for  appellee. 

MCCULLOCH,  a  J.  Plaintiff,  Wm.  Pow- 
ell, Instituted  this  action  against  the  board  of 
directors  of  St.  Francis  levee  district  to  re- 
cover damages  done  to  his  lands  by  taking 
dirt  therefrom  to  use  In  the  enlargement  of 
a  levee  which  had  been  previously  built 
through  the  lands.  It  is  alleged  in  the  com- 
plaint: That  the  levee  district  constructed 
the  stretch  of  levee  in  question  through  the 
tract  of  land  In  1895 ;  that  plalntlfTs  grantor, 
Susan  M.  Sexton,  executed  a  deed  granting 
right  of  way  across  said  land  for  the  con- 
struction and  maintenance  of  the  levee ;  but 
that  the  defendant  had,  without  authority, 
entered  upon  the  land  outside  of  the  strip 
reasonably  necessary  for  the  construction  and 
maintenance  of  (the  levee,  and  taken  soil 
therefrom,  leaving  it  stripped  of  productive 
soil  and  filled  with  burrow  pits.  The  defend- 
ant answered,  denying  that  it  had  taken  any 
dirt  from  the  lands  of  plalntlfT  outside  of  the 
right  of  way  granted  by  Susan  M.  Sexton  for 
the  construction  and  maintenance  of  the 
levee.  The  case  was  tried  before  the  court 
sitting  as  a  jury,  and  Judgment  was  render- 
ed in  favor  of  plaintiff,  assessing  the  damages 
at  $250.  The  deed  from  Susan  M.  Sexton  to 
the  levee  district,  which  was  introduced  In 
evidence,  contained  a  grant  of  "all  right  of 
way  that  may  be  necessary  in  the  judgment 
of  the  board  of  directors  of  St  Francis  levee 
district,  for  the  construction  and  mainte- 
nance of  the  levee  or  levees  to  be  built  and 
constructed  in,  upon,  or  across"  said  lands. 
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The  width  of  the  right  of  way  is  not  stated 
In  the  deed.  The  bill  of  exceptions  shows 
tliat  an  agreed  statement  of  facts  was  intro- 
duced in  evidence,  and  also  that  otb'er  evi- 
dence was  Introduced;  but  it  fails  to  show 
that  It  contains  ali  the  evidence  adduced. 

The  rule  is  well  established  here  that,  "un- 
less the  bill  of  exceptions  negatives  the  idea 
that  other  testimony  was  adduced  in  the 
court  t>elow,  this  court  will  presume,  In  favor 
of  the  judgment  below,  that  there  was  suffi- 
cient proof  to  warrant  it."  Selfratb  v.  State, 
S5  Arlc.  412.  It  is  sufficient,  however,  if  it 
appears  inferentlally  from  the  bill  of  excep- 
tions that  it  contains  all  the  evidence.  Leg- 
gett  v.  Grlmmett,  36  Ark.  496;  Overman  v. 
State,  40  Ark.  364,  5  S.  W.  588;  Mitchell  v. 
Xoung,  80  Ark.  441,  97  8.  W.  454,  7  L.  R.  A. 
(N.  S.)  221,  117  Am.  St.  Rep.  89.  There  is 
ibis  exception  to  the  rule  which  must  be  rec- 
ognized: That  when  the  bill  of  exceptions 
shows  affirmatively  that  the  Judgment  is  er- 
roneous, and  no  evidence  which  could  be  sup- 
plied by  presumption  or  Intendment  would 
sustain  tfM  judgment,  then  the  judgment  will 
l>e  reversed,  even  though  the  bill  of  exceptions 
fails  to  show  all  the  evidence. '  Wadly  v.  Leg- 
gitt,  82  Ark.  262,  101  S.  W.  720,  118  Am.  St 
Rep.  70;  North  State  Fire  Ins.  Co.  v.  Dll- 
lard,  116  S.  W.  154,  15  Ark.  Law  Rep.  553. 
The  bill  of  exceptions  In  this  case  does  not 
show,  either  directly  or  inferentlally,  that  it 
contains  all  the  evidence.  Nor  does  the  state- 
ment of  facts  purport  to  give  all  the  facts  of 
the  case.  It  rather  presupposes  that  other 
evidence  was  to  be  introduced,  and  other  evi- 
dence was  introduced,  as  shown  by  the  bill 
of  exceptions.  Therefore  we  must  indulge.  In 
favor  of  the  correctness  of  the  judgment,  ev- 
ery presnmptlon  which  could  be  supplied  by 
evidence.  It  Is  alleged  In  the  complaint  that 
the  defendant  without  authority  entered  up- 
on land  outside  of  the  strip  of  land  necessary 
for  the  construction  and  maintenance  of  the 
levee,  and  removed  soil  for  a  distance  of  600 
feet  and  stripped  the  land  of  productive  soil. 
There  is  nothing  in  the  record  to  show  where 
the  dirt  was  taken  from.  The  defendant, 
even  under  the  broad  authority  conferred 
upon  it  by  the  terms  of  the  right  of  way  deed, 
would  have  no  right  arbitrarily  to  enter  upon 
the  plaintiff's  land  at  will  and  remove  soil 
for  use  in  the  maintenance  of  the  levee.  It 
would  have  to  confine  the  removal  of  soil 
within  parallel  lines,  so  as  to  inflict  as  little 
injury  as  possible  to  the  land.  As  the  record 
is  silent,  we  must  indulge  the  presumption 
that  the  allegations  of  the  complaint  were 
sustained  by  the  evidence. 

We  are  of  the  opinion,  however,  that  the 
evidence  does  not  sustain  the  amount  of  the 
judgment.  The  plaintiff  concedes  in  his  com- 
plaint that  the  defendant  had  authority  to 
remove  soli  within  the  limits  of  a  strip  300 
feet  in  width  for  the  purpose  of  construct- 


ing or  maintaining  the  levee.  The  allega- 
tion of  the  complaint  is  "that  no  more  than 
300  feet  through  said  lands  is  reasonable 
and  necessary  for  the  construction  and  main- 
tenance of  said  levee;  that  the  defendant 
had  without  aotbority  entered  upon  said  land,, 
not  only  the  strip  of  300  feet,  but  also  upon 
the  land  adjoining  the  same  extending  east- 
ward and  westward  from  the  said  levee  more- 
than  600  feet,"  etc.  According  to  this  al- 
legation. It  must  t>e  held  that  the  plaintiff^ 
sues  for  injury  to  the  land  outside  of  tbe^ 
strip  300  feet  wide.  Now  the  agreed  state- 
ment of  facts  contains  a  stipulation  to  the 
effect  that  the  amount  of  land  taken  by  the 
levee  district,  outside  of  the  300-foot  strip,, 
amounted  to  1.4  acres,  and  it  is  also  stipnlat- 
ed  that  the  value  of  the  land  was  $50  per 
acre.  The  court  in  Its  findings  assessed  the- 
damages  at  $50  per  acre  for  five  acres,  mak- 
ing a  total  sum  of  $230.  Now  we  cannot  pre- 
sume that  there  was  evidence  in  conflict  with 
the  facts  agreed  upon  between  the  parties, 
and  according  to  this  agreement  the  damages- 
could  not  have  exceeded  the  value  of  1.4 
acres,  at  $50  per  acre,  which  would  make  a' 
total  of  $70. 

The  evidence  therefore  does  not  sustain  a 
judgment  for  more  than  $70,  and  the  judg- 
ment will  be  modified  so  as  to  reduce  !t  to- 
that  amount. 

It  is  so  ordered. 


MARTIN  V.  GWYNN  et  al. 
(Supreme  Conrt  of  Arkansas.    March  22,  1909.>- 

1.  Pkocess  (S  100*)— Service— Sufficienct— 
"Actual  Sebvice." 

Where  a  nonresident  defendant,  in  a  suit 
to  cancel  a  deed,  was  actually  served  with 
summons  by  personal  service  at  the  place  of  his 
residence  in  the  manner  prescribed  by  Kirby's 
Dig.  i  6053,  the  court  acquired  jurisdiction  to 
cancel  the  deed  without  first  requiring  the  filing 
of  the  bond  prescribed  by  section  62o4  in  cases 
of  constructive  service ;  the  service  made  lie- 
ing  actual  service  under  the  express  provisions 
of  section  6054. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent. 
Dig.  I  136;    Dec.  Dig.  {  109.* 

For  other  definitions,  see  Words  and  Phrases., 
vol.  1,  p.  169.] 

2.  Appeal  and  Errob  (J   1034*)— Habmless- 

E^RHOB— FOBIIAL   EBBORB. 

The  action  of  the  court  in  permitting  the 
foreign  guardian  of  a  nonresident  Infant  defend- 
ant to  defend  the  action,  instead  of  appoint- 
ing a  guardian,  as  provided  by  Kirby's  Dig.  (■ 
6023,  is  at  most  an  irregularity,  and  does  not 
render  the  judgment  against  the  infant  void,, 
and  he  is  not  prejudiced  thereby. 

[EU.  Note. — ^For  other  cases,  see  Appeal  and- 
Error,  Cent.  Dig.  |  4063 ;  Dec  Dig.  {  1034.*] 

3.  IHPANTS   (I   111*)  —  JunaUERT  —  SETTlKa. 

Abide— Statutes— CoNSTBDcnoN. 

Kirby's  Dig.  |  6248,  authorizing  an  infant 
within  12  months  after  arriving  at  full  age 
to  show  cause  against  a  judgment  against  him, 
applies  to  a  decree  canceling  a  .deed  to  an  in- 
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fant,  ftnd  he  may  after  attaining  full  age  show 
cause  against  the  decree. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  §g  315-319;    Dec.  Dig.  {  111.*] 

4.  Infants  (8  111*)  —  Judgment  —  Sbiting 
Aside— Statutes— CONBTRUCTION. 

Under  Kirby's  Dig.  ||  4431.  4433,  4434.  and 
0248,  authorizing  the  court  to  vacate  a  judg- 
ment for  errors  shown  by  an  infant  within  12 
months  after  arriving  at  full  age,  and  provid- 
ing that  a  judgment  shall  not  be  vacated  with- 
out showing  a  valid  defense,  an  Infant  seeking 
to  vacate  a  decree  canceling  a  deed  to  him  be- 
cause fraudulent  against  creditors  of  the  gran- 
tor must  show  facts  showing  the  validity  of 
the  deed. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  {{  315-319;    Dec.  Dig.  {  111.*] 

5.  B^AUDUI.ENT  CONVETANCEB  (J  298*)  —  IN- 
TENT TO  Defsaud — Evidence. 

That  one,  while  greatly  embarrassed  finan- 
cially, made  a  voluntary  conveyance  of  land  to 
his  child,  without  which  land  he  could  not  pay 
his  debts,  is  conclusive  evidence  of  a  purpose 
to  defraud  creditors,  especially  where  be  sub- 
sequently mortgaged  the  land  to  others  for 
large  sums  of  money. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {(  892-894 ;  Dec.  Dig. 
i  298.*] 

6.  Fbaudulent  Conveyances  (j  297*)— Bvi- 
DENCB— Conclusiveness. 

Proof  that  one  was  solvent  four  years  after 
the  execution  of  a  voluntary  conveyance  to  a 
child  does  not  show  that  he  was  solvent  at  the 
time  of  the  execution  of  the  conveyance,  or 
that,  in  making  the  conveyance,  he  did  not  in- 
tend to  defraud  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,   Cent,  Dig.   {  891;    Dec.   Dig.  g 

Appeal  from  Greene  Chancery  Court;  Ed- 
ward D.  Rgbertson,  Chancellor. 

Suit  by  Edgar  C.  Martin  against  C.  T. 
Gwynn  and  others  to  vacate  a  decree  ren- 
dered In  a  suit  to  cancel  a  deed.  From  a 
decree  dismissing  the  complaint  for  want 
of  equity,  complainant  appeals.     Affirmed. 

On  the  224  of  December,  1886,  W.  H.  Mar- 
tin and  wife  conveyed  120  acres  of  land  In 
Clay  county  to  their  son  Edgar  C.  Martin 
by  warranty  deed,  which  was  recorded  on 
the  27th  day  of  December,  1886.  W.  H. 
Martin  continued,  in  possession  of  the  land 
and  claimed  to  be  the  owner  thereof  after 
this  deed  to  Us  son  was  executed.  More 
than  a  year  afterwards,  while  he  was  still 
in  possession,  be  borrowed  |800  from  E.  N. 
Uoyall  and  J.  A.  McNeil,  for  which  he  exe- 
cuted to  them  his  note  payable  one  year 
after  date,  and  gave  them  a  mortgage  on 
this  land  to  secure  the  note.  W.  H.  Martin 
died  on  the  4th  of  February,  1891,  without 
having  paid  the  mortgage  debt  In  Septem- 
ber, 1891,  Uoyall  and  McNeil  brought  a  suit 
to  foreclose  the  mortgage.  The  five  chil- 
dren of  W.  H.  Martin,  who  were  his  »ole 
heirs  at  law,  were  made  parties  defendant, 
as  was  the  administrator  of  Martin's  estate. 
The  complaint  alleged  that  the  deed  to  Bid- 
gar  C.  Martin  was  a  voluntary  conveyance 
executed  while  W.  H.  Martin  was  Insolvent, 


and  -that  it  was  void  both  as  to  prior  and 
subsequent  creditors.  The  plaintiffs  asked 
for  a  judgment  against  the  estate  for  the 
debt,  and  for  a  decree  canceling  the  deed 
to  Edgar  C.  Martin  and  foreclosing  the  mort- 
gage by  a  sale  of  the  lands.  At  the  time 
this  suit  was  instituted,  Edgar  C.  Martin, 
one  of  the  defendants,  was  a  minor,  and 
was  residing  with  his  uncle  in  Illinois,  in 
which  state  his  uncle  had  qualified  as  his 
guardian.  Service  was  had  upon  him  by 
the  delivery  to  bim  and  to  his  guardian  in 
Illinois  of  a  summons  with  a  copy  of  the 
complaint  attached,  as  provided  in  section 
6053,  Kirby's  Dig.  The  Illinois  guardian 
employed  an  attorney,  who  filed  an  answer 
for  the  Infant  denying  all  the  material  alle- 
gations of  the  complaint  The  court,  after 
hearing  the  evidence,  found  that  the  deed 
from  W.  H.  Martin  to  bis  son  was  a  volun- 
tary conveyance,  and  that  W.  H.  Martin  at 
the  time  he  executed  it  "was  insolvent,  and 
that  said  conveyance  was  made  with  the 
Intent  to  fraudulently  delay  bis  creditors  In 
the  collection  of  their  debts  both  prior  and 
subsequent"  The  court  canceled  the  deed 
and  decreed  a  foreclosure  of  the  mortgage. 
The  lands  were  sold  under  the  decree,  and 
purchased  by  the  mortgagees  at  the  sum  of 
11,150,  and  they  afterwards  sold  to  C.  T. 
Gwynn. 

The  appellant  brought  this  suit  within  a 
year  after  reaching  hU  majority  for  the 
purpose  of  vacating  the  above  decree.  He 
alleges,  after  setting  out  substantially  the 
above  facts,  as  grounds  for  vacating  the 
decree,  the  following:  "That  no  warning 
order  was  published  against  him,  no  gnara- 
lan  ad  litem  was  appointed,  and  no  bond 
was  made,  as  required  by  law;  tbat  it  was 
not  true  that  W.  H.  Martin  was  insolvent  at 
the  date  of  the  deed  to  appellant,  and  It  was 
not  true  that  said  deed  was  executed  by  W. 
H.  Martin  to  defeat  his  prior  and  subse- 
quent creditors;  that  at  that  time  W.  H. 
Martin  was  solvent."  The  answer  alleged 
that  the  deed  from  W.  H.  Martin  to  his  son 
was  executed  to  defraud  creditors  of  W.  H. 
Martin  prior  and  subsequent,  that  the  deed 
was  not  delivered,  tbat  appellant  was  per- 
sonally served  with  summons  as  provided 
by  law  in  the  suit  to  cancel  the  deed  and 
to  foreclose,  that  he  was  represented  in  that 
suit  by  his  regular  guardian,  who  was  also 
personally  served  with  summons,  and  that 
every  legal  step  was  taken  to  protect  ap- 
pellant's interest  The  answer  admitted 
that  no  warning  order  was  published  against 
Edgar  C.  Martin,  nor  bond  executed  in  his 
favor,  and  that  no  g^uardian  ad  litem  was 
appointed  for  him.  The  cause  was  beard 
upon  all  the  pleadings,  papers,  and  deposi- 
tions both  in  the  suit  to  cancel  and  foreclose 
and  in  this  suit 

The  evidence  taken  by  agreement  In  the 
suit  to  cancel  deed  and  foreclose  the  mort- 
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gage  (and  which  la  evidence  In  this  case) 
showed  that  as  early  as  February,  1SS2,  a 
Judgment  was  rendered  against  W.  H.  Mar- 
tin in  the  sum  of  $1,120.  This  Judgment 
had  not  been  satisfied,  and  on  the  18th  day 
of  December,  1886,  an  execution  was  Issued 
thereon  for  a  balance  of  $443.20.  In  1884 
W.  H.  Martin  executed  a  mortgage  to  C. 
Wall.  This  mortgage  was  foreclosed  on  the 
6th  day  of  March,  1888,  for  the  sum  of  $455.- 
22,  and  the  sale  of  the  land  under  it  did  not 
satisfy  the  decree.  On  the  3d  of  February, 
1887,  Martin  executed  a  mortgage  to  J.  B. 
and  J.  J.  Allen  to  secure  a  debt  of  $575.  3. 
A.  McNeil  testified  that,  after  the  convey- 
ances from  W.  H.  Martin  to  his  sons,  he 
did  not  own  sufficient  property  to  pay  his 
debts,  and  that  the  Martin  estate  was  in- 
solvent E.  N.  Royall  testified  that,  at  the 
time  of  the  execution  of  the  mortgage  to 
him  and  McNeil,  W.  H.  Martin  was  in  pos- 
session of  the  land  and  was  cultivating  it, 
and  that  the  witness  did  not  know  that  the 
deeds  to  Martin's  sons  had  been  executed. 
Walter  Martin  testified  that  he  did  not  know 
of  the  deed  from  his  father  to  him  until  aft- 
er his  father's  death,  that  he  paid  no  con- 
sideration, and  that  his  father  had  been  in 
possession  of  the  land  for  10  years.  C.  L. 
Sides  testified:  That  he  heard  W.  H.  Mar- 
tin state  during  bis  lifetime  that  he  exe- 
cuted a  mortgage  to  Royall  and  McNeil  in 
order  to  get  money  to  pay  off  an  execution 
in  favor  of  Hartllne,  that  W.  H.  Martin 
conveyed  all  the  land  he  owned  to  his  boys, 
Walter  L.  and  Edgar  G.  Martin,  except  160 
acres,  that  80  acres  of  this  had  been  sold 
under  the  decree  of  the  court,  and  that  the 
other  80  acres  is  not  worth  more  than  $200. 
There  was  evidence  tending  to  prove  that 
W.  H.  Martin  was  solvent  at  the  time  of 
his  death,  and  the  court  so  found.  The 
court  found  in  favor  of  appellees  and  dis- 
missed the  complaint  for  want  of  equity. 
J.  D.  Block  and  Murphy,  Coleman  &  Lew- 
is, for  appellant.  3.  H.  Hill,  L.  Hunter,  and 
G.  B.  Oliver,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  court  found  that  "all  the  serv- 
ice which  was  had  upon  the  said  Edgar  C 
Martin  was  by  summons  by  certified  copy 
of  the  complaint  attached,  and  made  upon 
blm  in  the  state  of  Illinois,  where  he  then 
resided,  that  he  had  no  guardian  in  the 
state  of  Arkansas,  and  that  his  regular  stat- 
utory guardian  in  the  state  of  Illinois  em- 
ployed an  attorney  in  said  cause  who  filed 
the  answer  therein."  This  service  was  in 
compliance  with  the  requirements  of  section 
6053,  Klrby's  Dig.,  and  when  service  is  had 
in  this  way  "it  shall  be  deemed  an  actual 
service  of  the  summons."  Section  6051, 
Klrby's  Dig.  Therefore,  as  no  personal 
Judgment  was  rendered  against  appellant  in 
the  suit  to  set  aside  the  deed,  and  as  he 
was  not  constructively  summoned,  the  bond 
required  to  be  filed  by  section  6254,  Klrby's 


Dig.,  in  favor  of  parties  constructively  sum- 
moned  was  not  necessary.  See  section  62^ 
Klrby's  Dig.  The  court  therefore  had  Ju- 
risdiction of  appellant  in  the  suit  to  cancel 
his  deed.  The  court  accepted  the  defense 
that  was  made  for  him  by  his  guardian  ap- 
pointed in  a  foreign  state  where  the  appel- 
lant resided.  The  attorney  employed  by  this 
guardian  filed  an  answer  denying  all  the 
material  allegations  of  the  complaint,  and 
the  court  doubtless  considered  It  a  bona  fide 
and  full  defense,  as  much  so  as  could  have 
been  made  by  a  guardian  appointed  by  the 
court  especially  to  defend  for  him.  As  the 
authority  of  foreign  guardians  is  generally 
limited,  in  the  absence  of  a  statute,  to  the 
Jurisdiction  that  appointed  them,  the  action 
of  the  court  in  allowing  the  defense  to  be 
made  by  the  foreign  guardian  did  not  con- 
form to  the  letter  of  section  6023,  Klrby's 
Dig.  See  Woerner  on  the  American  Law  of 
Guardianship,  §{  28,  93;  Schouler,  Dom.  Rel. 
is  327,  329;  Woodworth  v.  Spring,  4  Allen 
(Mass.)  324;  Taylor  v.  Barron,  35  N.  U.  496; 
Wharton,  Con.  of  Laws,  f  260.  By  this  sec- 
tion the  law  guards  with  Jealous  eye  the 
rights  of  an  Infant  defendant.  But  the 
above  procedure  was  in  accord  with  the  spir- 
it of  the  statute,  not  prejudicial  at  all  to  ap- 
pellant, and  at  most  but  an  irregularity  that 
even  on  appeal  would  not  have  rendered  the 
Judgment  of  the  chancery  court  void.  See 
Boyd  V.  Roane,  49  Ark.  414,  5  S.  W.  704. 

Appellant  is  seeking  to  vacate  the  decree 
under  section  6248,  Klrby's  Dig.,  which  Is  as 
follows:  "It  shall  not  be  necessary  to  re- 
serve, in  a  Judgment  or  order,  the  right  of  an 
infant  to  show  cause  against  it  after  bis 
attaining  full  age,  but  in  any  case  in  which, 
but  for  this  section,  such  a  reservation  would 
have  been  proper,  the  infant,  within  twelve 
months  after  arriving  at  the  age  of  twenty- 
one  years,  may  show  cause  against  such  or- 
der or  Judgment."  The  statute  applies  in 
cases  of  this  kind.  Blanton  v.  Rose,  70  Ark. 
415,  68  S.  W.  674.  But  before  appellant  can 
succeed  under  the  authority  of  the  above 
section  he  must  "show  cause  against  such 
Judgment"  Errors  in  the  Judgment  must 
be  "shown"  (section  4431,  subd.  8),  under 
the  procedure  prescribed  by  section  4433, 
and  according  to  the  requirements  of  section 
4434.  Section  4433  provides  that  the  com- 
plaint shall  set  forth  "the  grounds  to  vacate 
or  modify  the  Judgment  and  the  defense  to 
the  action  if  the  party  applying  was  defend- 
ant" Section  4434  provides:  "A  Judgment 
shall  not  be  vacated  on  motion  or  complaint 
until  it  Is  adjudged  that  there  is  a  valid  de- 
fense to  the  action  in  which  the  Judgment 
was  rendered."  In  Boyd  v.  Roane,  49  Ark. 
397,  at  page  417,  5  S.  W.  704,  at  page  710, 
the  court  commenting  upon  these  statutes, 
said:  "But  the  first  decree  is  valid,  and  un- 
der it  Boyd  obtained  liis  title,  and  the  in- 
fant's only  claim  for  vacating  the  second 
decree  is  for  alleged  errors  in  procedure.  We 
are  by  no  means  sure  that  there  la  any  re- 
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Tersible  error  in  the  proceedings;  but,  ad- 
mitting tbat  there  Is,  the  statute  provides 
that  the  complaint  In  a  proceeding  by  an  In- 
fant to  vacate  a  Judgmoit  shall  'set  forth 
the  grounds  to  vacate  or  modify  It,  and  the 
defense  to  the  action,'  and  enacts  that  a 
'judgment  shall  not  be  vacated  on  motion 
or  complaint  until  it  Is  adjudged  tbat  there 
is  a  valid  defense  to  the  action.'  The  Su- 
preme Oourt  of  Kentucky  In  construing  a 
provision  of  the  statute  identical  with  tbat 
under  which  the  Infant  here  IS  proceeding, 
say  the  errors  contemplated  by  the  statute 
are  such  as  affect  the  substantial  rights  of 
the  infants,  and  to  cAtaln  relief,  they  must 
show  that  actual  injustice  has  been  done 
them."  Richards  v.  Richards,  10  Bush  (Ky.) 
617;  Pearson  v.  Vance,  85  Ark.  272,  107  S. 
W.  986. 

Now  the  decree  of  the  court  setting  aside 
appellant's  deed  was  based  on  a  finding  that 
his  father,  W.  H.  Martin,  was  Insolvent  at 
the  time  he  made  it,  and  that  he  executed 
it  for  the  purpose  of  defrauding  his  cred- 
itors. The  court  found  that  W.  H.  Martin 
was  insolvent  upon  the  testimony  of  a  wit- 
ness who  said  that  he  was  "acquainted  with 
the  property  and  financial  standing  of  W.  H. 
Martin  at  the  time  he  conveyed  the  land  to 
his  sons,  and  knew  that  W.  H.  Martin  could 
not  then  pay  his  indebtedness  with  what 
property  he  held  in  his  own  name."  This, 
with  the  other  evidence  we  have  set  forth 
In  the  statement  of  facts  showing  W.  H. 
Martin's  financial  embarrassment,  fully  war- 
ranted the  court  In  finding  that  W.  H.  Mar- 
tin was  insolvent,  and  that  he  executed  the 
deed  to  his  sons  for  the  purpose  of  defraud- 
ing his  creditors.  It  is  a  significant  circum- 
stance evidencing  such  intention  that  the 
deed  to  his  son  was  executed  four  days  after 
the  issuance  of  the  execution  on  the  judg- 
ment. A  debtor  who  is  both  able  and  willing 
to  pay  does  not  wait  for  the  goad  of  the 
law,  nor  run  to  cover  when  it  is  applied. 
The  fact  that  W.  H.  Martin,  while  greatly 
embarrassed  financially,  made  a  voluntary 
conveyance  of  lands  to  his  children,  without 
which  bis  debts  could  not  be  paid,  is  condn- 
Bive  evidence  of  fraud;  and  it  is  Incompati- 
ble with  honest  purpose  that  a  man,  after 
having  conveyed  his  land  to  his  children, 
should  convey  the  same  land  by  mortgage  to 
other  persons  for  large  sums  of  money. 
Such  conduct  is  conclusive  evidence  of  a 
scheme  to  defraud  creditors. 

To  meet  the  burden  of  showing  that  the 
decree  of  the  chancery  court  canceling  the 
deed  was  erroneous,  appellant  adduced  evi- 
dence tending  to  show  that  his  father's  es- 
tate was  solvent  some  four  years  after  the 
deed  to  appellant  was  executed;  but  this 
evidence  was  "wide'  of  the  mark."  It  did 
not  show  that  W.  H.  Martin  was  solvent  at 
the  time  the  deed  to  appellant  was  executed, 
and  did  not  even  tend  to  show  that  W.  H. 


Martin  in  making  the  deed  to  appellant  was 
not  '  intending  to  defraud  his  creditors. 
Learned  counsel  suggest  that  the  defense 
made  for  the  minor  in  the  suit  to  set  aside 
his  deed  was  "purely  perfunctory."  If  so, 
there  was  all  the  greater  reason  that,  in  the 
present  suit,  when  the  law  gave  him  another 
opportunity,  and  when  he  was  represented 
by  able  counsel,  he  should  have  made  some 
proof  that  his  father  was  solvent  at  the  time 
the  deed  was  executed.  To  avoid  the  de- 
cree tbat  was  Imperative.  The  court  did 
not  find  that  W.  H.  Martin  was  solvent  at 
the  time  of  the  execution  of  the  conveyance, 
as  counsel  aver;  but,  If  it  had,  there  would 
be  no  evidence  to  sustain  such  finding. 

The  decree  dismissing  the  complaint  for 
want  of  equity  is  correct 

Afilrmed. 


ARKANSAS  MIDLAND  RT.  CO.  r.  MOODY. 

(Supreme  Court  of  Arkansas.    March  29,  1909.) 

1.  Customs  awd  Usaoks  (f  19*)— Bcbden  of 
Pboof. 

In  an  action  by  a  consignee  against  a  car- 
rier for  damages  to  cotton  after  having  been 
delivered  by  the  carrier  to  a  compress  com- 
pany, instead  of  to  the  consignee,  where  the 
carrier  contended  that  there  was  a  custom  tbat 
justified  it  in  delivering  the  cotton  to  the  com- 
press company  as  agent  of  the  consignee,  the 
burden  of  proving  such  a  custom  was  upon  the 
carrier. 

[Ed.  Note.— For  other  cases,  see  Onstoms  and 
Usages,  Dec.  Dig.  §  19.*] 

2.  Cabbiebs  (S  94*)— Cabriaqs  of  Goods— De- 

I.IVEBT  TO  THIBD  PeBSON  AS  AGENT  OF  CON- 

BioNEE— Evidence. 

Evidence  held  not  to  show  that  a  compress 
company,  to  which  a  carrier  delivered  a  ship- 
ment of  cotton,  was  the  agent  of  the  consignee, 
so  that  the  carrier  would  not  be  liable  for  dam- 
ages to  the  cotton  while  in  the  compress  com- 
pany's bands. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  94.»] 

Appeal  from  Circuit  Coturt,  Monroe  Coun- 
ty ;  Eugene  Lankford,  Judge. 

Action  by  H.  W.  Moody  against  the  Arkan- 
sas Midland  Railway  Company  and  another. 
Judgment  for  plaintiff,  and  the  named  de- 
fendant appeals.    Affirmed. 

Appellee  shipped  over  appellant's  line  of 
railway  from  Blackton  to  Helena  two  bales 
of  cotton,  weighing  1,120  pounds  and  worth 
11%  cents  per  pound.  The  cotton  was  con- 
signed to  Lee  Pendergrass.  The  cotton  was 
shipped  on  the  29th  day  of  November,  1906. 
The  cotton  was  in  good  condition  when  re- 
ceived by  the  appellant.  It  was  shipped  un- 
der a  limited  liability  contract,  entered  into 
with  appellee  for  a  reduced  consideration  in 
the  freight  rate.  The  uncontradicted  proof 
was  that  the  cotton  was  delivered  by  appel- 
lant to  the  compress  company  at  Helena,  De- 
cember 6,  lOOe,  and  received  by  it  as  in  "good 
order."    The  compress  company  delivered  the 
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cotton  to  the  conelgnee  December  7,  1906. 
They  were  marked  damaged.  They  were  sold 
at  the  fair  market  value  for  cotton  of  the 
character,  and  netted  $47.48.  They  should 
have  netted  appellee,  but  for  their  damaged 
condition,  the  sum  of  $128.38.  He  sued  the 
appellant,  and  also  the  compress  company, 
for  the  difference,  $77.20,  alleging  Joint  neg- 
ligence. 

The  court  Instructed  the  Jury  at  the  re- 
quest of  api)ellee  as  follows  : 

"The  court  Instructs  the  Jury  that,  If  they 
find  from  the  evidence  in  this  case  that  de- 
fendant railway  company  received  the  two 
bales  of  cotton  in  controversy  at  Blackton, 
Ark.,  and  agreed  in  its  bill  of  lading  to  de- 
liver said  two  bales  of  cotton  to  Lee  Pender- 
grass  at  Helena,  Ark.,  and  failed  to  do  so — 
that  Is,  deliver  them  In  a  reasonable  time — 
then  the  defendant  railway  company  Is  lia- 
ble to  the  plalnticr  for  said  cotton  or  Its  value; 

"(2)  The  court- instructs  the  Jury  that  the 
defendant  railway  company  cannot  escape  li- 
ability to  plaintiff  for  falling  to  deliver  said 
cotton  to  Pendergrass  In  good  order  In  a  rea- 
sonable time  by  delivering  same  to  any  other 
person,  party,  or  corporation,  unless  they  had 
authority  from  said  consignee  to  do  so." 

Appellant  duly  objected  and  excepted. 

And  at  the  request  of  appellant  the  court 
gave  the  following: 

"(3)  If  you  find  from  the  testimony  that  the 
Citizens'  Compress  Company  was  the  agent 
of  Lee  Pendei^rass,  the  consignee  of  the  cot- 
ton In  controversy,  and  that  the  railroad  com- 
pany delivered  said  cotton  to  the  said  com- 
press company  In  good  condition,  then  your 
verdict  should  be  for  the  defendant  Arkansas 
Midland  Railroad  Company." 

The  following  prayers  of  appellant  were  re- 
fused : 

"(1)  Ton  are  Instructed  to  return  a  verdict 
for  the  defendant  Arkansas  Midland  Rail- 
road company. 

"(2)  If  you  find  from  the  evidence  that  the 
persons  to  whom  the  cotton  in  controversy 
was  consigned  were  accustomed  to  have  cot- 
ton consigned  to  him  or  them  delivered  to  the 
Citizens'  Compress  Company,  and  you  further 
find  from  the  evidence  that  the  cotton  sued 
for  was  delivered  In  good  condition  by  the 
defendant  railroad  company  to  said  compress 
company,  then  your  verdict  should  be  for  the 
defendant  Arkansas  Midland  Railroad  Com- 
pany." 

The  verdict  and  Judgment  were  in  favor  of 
appellee  against  appellant  and  the  compress 
company  for  $77.32,  and  appellant  railway 
company  prosecutes  this  appeal. 

E.  B.  Klnsworthy,  Lewis  Rhoton,  and  Thos. 
T.  Dickinson,  for  appellant.  H.  A.  Parker, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).    The  agent  of  the  compress  company, 


who  received  the  cotton  from  appellant  at 
Helena,  testified:  "That  the  letters  'O.  K.,' 
over  his  signature  on  the  receipt,  indicated 
that  the  three  bales  of  cotton  from  H.  W. 
Moody  to  Lee  Pendergrass  were  received  by 
the  Citizens'  Compress  Company  In  good  or- 
der on  the  5th  day  of  December,  1906."  If 
the  compress  company  was  the  agent  of  Pen- 
dergrass, the  consignee,  then,  when  the  cot- 
ton was  delivered  to  it  in  "good  order,"  the 
duty  of  appellant  was  terminated,  and  it  was 
no  longer  liable  to  appellee.  If,  on  the  oth- 
er hand,  the  appellant  has  failed  to  show  that 
the  compress  company  was  the  agent  of  Pen- 
dergrass, then  It  has  not  discharged  its  duty 
under  the  contract,  and  Is  liable  for  the  dam- 
ages resultant.  The  only  question,  then,  is: 
Does  the  uncontroverted  evidence  show  that 
the  compress  company  was  the  agent  of  Pen- 
dergrass? 

The  testimony  of  the  agent  of  the  compress 
company  Is :  That  the  company  received  the 
three  bales  of  cotton  shipped  by  Moody  to 
Lee  Pendergrass  on  December  6,  1906,  in 
good  order,  and  that  the  company  handled 
other  cotton  shipped  to  Lee  Pendergrass. 
Sometimes  he  had  several  hundred  bales  stor- 
ed with  the  compress.  So  far  as  he  knew, 
the  Citizens'  Compress  Company,  of  which  he 
was  agent,  received  "all  cotton  consigned  to 
Lee  Pendergrass."  There  was  another  com- 
press and  cotton  warehouse  in  Helena  at  the 
time.  It  was  the  custom  for  cotton  consigned 
to  commission  merchants  or  cotton  factors 
to  be  delivered  to  the  compress.  Appellee  ob- 
jected to  the  evidence,  as  shown  by  the  last 
sentence  above.  The  appellant  did  not  prove 
beyond  controversy  the  existence  of  a  cus- 
tom that  would  Justify  It  in  delivering  the 
cotton  to  the  compress  company  as  the  agent 
of  Pendergrass.  The  burden  as  to  this  was 
on  appellant. 

The  court  properly  submitted  the  question 
as  to  whether  the  compress  company  was  the 
agent  of  Pendergrass,  and  It  was,  under  the 
evidence,  a  Jury  question.  There  was  no  er- 
ror in  the  rulings  of  the  court.  The  verdict 
Is  sustained  by  the  evidence. 

The  Judgment  is  therefore  correct,  and  la 
affirmed. 


EZBLL  V.  HUMPHREY  &  SIMONSO??. 
(Supreme  Court  of  Arkansas.    March  22,  1909.) 

1.  Reformation   op  Instbuments   (§  45*)  — 
Sufficiency  of  Evidence. 

To  justify  the  reformation  of  a  written  in- 
strument, the  evidence  must  be  clear  and  sat- 
isfactory. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  8  1^7;  Dec.  Dig.  I 
45.*] 

2.  Refobuation   of   Instruments   (8  43*)  — 

MlSXyLKB— BUBDEN   OF   PBOOF. 

The  vendor,  who  seeks  a  reformation  of  a 
deed  for  the  omission  by  mistake  of  a  provi- 
sion that  the  vendee  takes  the  land  subject  to 
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«  drainage  assessment,  has  the  harden  of  show- 
ing that  the  deed  was  not  prepared  in  accord- 
ance with  the  agreement  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Reformation 
«f  Instraments,  Cent  Dig.  {  154;    Dec.  Dig.  $ 

S.  Refohmation    or   Instbumkntb    (§   45*)  — 
Mistake— SumciENCT  of  Evidence. 

Evidence  held  insufficient  to  show  an  agree- 
ment by  which  the  vendee  was  to  tsike  the  land 
subject  to  a  drainage  assessment,  and  that  such 
provision  was  omitted  by  mutual  mistake,  en- 
titling the  vendor  to  a  reformation. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instraments,  Cent  Dig.  {  164;   Dec.  Dig.  $ 

Appeal  from  Mississippi  Cbancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Action  by  Humphrey  &  Slmonson  against 
S.  B.  Ebell.  From  a  Judgment  tor  plaintiffs, 
defendant  appeals.    Affirmed. 

S.  S.  Semmes  and  W.  J.  Lamb,  for  appel- 
lant   J.  T.  Coston,  for  appellee. 

Mcculloch,  C.  J.  The  defendant,  Ezell, 
who  is  appellant  here,  owned  two  sections  of 
land  In  Mississippi  county  (sections  31  and 
32,  township  14  N.,  range  10  E.),  and  on  De- 
cember 14,  1903,  sold  and,  by  deed  contain- 
ing full  covenants  of  warranty  of  title  and 
against  incumbrances,  conveyed  them  to  the 
plaintiffs,  Humphrey  &  Slmonson.  The  con- 
veyance also  embraced  a  lot  In  the  town  of 
Luxora,  Ark.,  and  contained  a  reservation  of 
title  to  the  timber  on  the  land.  The  land  at 
the  time  of  the  conveyance  was  Incumbered 
with  special  assessments,  amounting  to  about 
$1,100,  for  the  drainage  of  the  land,  and 
constituted  a  Hen  thereon.  Subsequent  to  the 
conveyance,  the  lien  of  these  assessments 
was  enforced  against  the  land,  and  the 
plaintiffs  were  compelled  to  pay  the  same  in 
order  to  protect  the  land  from  foreclosure 
sale.  The  plaintiffs  then  Instituted  this  ac- 
tion at  law  to  recover  from  defendant  the 
amount  paid  out  by  them  to  remove  the  in- 
cumbrance. Defendant  filed  his  answer  and 
cross-complaint,  alleging  in  substance  that 
it  bad  been  understood  and  agreed  that  the 
plaintiffs  should  pay  these  assessments,  but 
that  the  stipulation  to  that  effect  was  by  mis- 
take omitted  from  the  deed.  The  prayer  of 
his  cross-complaint  is  that  the  deed  should  be 
reformed,  so  as  to  correctly  express  the  true 
agreement  of  the  parties  thereto.  The  cause 
was  removed  to  the  chancery  court,  and  on 
hearing  thereof  the  chancellor  dismissed  the 
cross-complaint  for  want  of  equity,  and  ren- 
dered a  decree  in  favor  of  the  plaintiffs  for 
the  recovery  of  the  amount  paid  out  by  them 
in  removing  the  Incumbrance.  Defendant 
appealed  to  this  court. 

The  negotiations  between  the  parties  lead- 
ing up  to  the  conveyance  of  the  land  were 
entirely  by  correspondence,  except  the  verbal 
negotiations  preceding  it,  to  which  no  impor- 
tance is  attached,  and  which  tend  In  no  de- 
gree to  settle  the  point  at  Issue.    The  verbal 


,  negotiation  was  bad  in  September,  1903,  and 
the  correspondence  began  on  Octot>er  6,  1903, 
by  a  letter  from  the  defendant,  written  from 
his  home  in  Spartansburg,  S.  C,  to  plain- 
tiff Slmonson,  with  whom  all  the  negotiations 
were  bad.  This  letter,  after  referring  to  oth- 
er matters  pending  bet\^-een  the  parties,  con- 
tained the  following  statement,  which  is  re- 
lied on  as  fixing  the  substance  of  the  agree- 
ment: "I  Intended,  also,  to  talk  with  you 
further  about  the  sale  of  sections  31  and  32. 
If  you  wish  to  submit  an  offer  on  these  two 
sections  to  your  associate  at  |10  per  acre, 
you  may  do  so,  subject,  of  course,  to  the  tim- 
ber contract  which  Is  on  them  with  Moore  & 
McFerrln  end  the  ditch  tax  when  due."  The 
letter  also  contained  a  further  statement  with 
reference  to  the  reservation  of  timber:  "In 
case  of  a  sale  to  you,  I  would  have  to  reserve 
the  timber  on  the  strip  of  new  land  which  I 
ought  to  get  on  the  west  side  to  offset  that 
cut  off  on  the  east  side." 

Slmonson  replied  to  this  by  letter  dated 
October  12,  1903,  which,  after  referring  to 
the  other  matters,  contained  the  following: 
"Will  say  I  appreciate  your  proposition  of 
$10  per  acre  for  your  sections  31  and  32  In 
14 — 10 ;  but  that  Is  a  big  lot  of  money  to  put 
into  lands  that  are  in  the  condition  that  lots 
of  this  land  is  in.  I  think  my  proposition 
of  $11,200  for  these  two  sections  was  very 
liberal  on  my  part,  and  exceedingly  profitable 
to  you  In  case  of  acceptance.  There  are  sev- 
eral points  upon  which  I  will  need  Informa- 
tion before  being  In  shape  to  proceed  rightly ; 
that  Is,  the  amount  per  acre  or  in  total  of 
the  drainage  tax  upon  this  land,  and  the 
time  of  the  expiration  of  the  timber  contract 
with  Moore  &  McFerrln,  or  more  definitely 
yet,  perhaps,  the  time  you  could  give  us  a 
warranty  deed  with  full  possession.  In  case 
this  latter  feature  in  particular  was  satis- 
factory, I  will  say  I  would  recommend  to  my 
people  the  purchase  of  these  two  sections  at 
$12,000,  Including  the  timber  mentioned.  In 
case  of  a  sale,  we  would  pay  all  cash,  or,  if 
terms  as  to  interest  were  satisfactory,  would 
pay  cash  as  you  desired  and  balance  later  as 
you  wished,  though  not  less  than  two  or 
three  years,  as  we  would  prefer  to  pay  cash, 
rather  than  make  terms  for  a  shorter  time. 
Will  say,  by  the  time  we  pay  the  drainage  tax 
and  make  any  Improvement  toward  construct- 
ing laterals  to  get  the  water  off,  we  would 
have  more  than  $14,000  in  the  land  right 
away." 

Defendant  replied  to  this  letter  on  October 
17,  1003,  stating  the  amount  of  the  drainage 
assessments  as  .he  understood  It  to  be.  On 
October  24,  1903,  Slmonson  wrote  defendant 
a  letter  containing  a  statement  to  the  effect 
that  he  would  recommend  to  his  partner  "the 
purchase  according  to  price  and  conditions 
named  in  my  last  letter,"  referring  to  the 
letter  of  October  12th.  Defendant  replied 
to  this  on  October  30th,  stating  that  he  had 


•For  otb«r  eases  see  same  topic  and  lection  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


760 


117  SOUTHWESTERN  REPORTER. 


(Ark. 


decided  to  let  them  bave  the  land  for  the 
$12,000  offered,  but  adding  that  he  would  re- 
serre  the  uncut  timber  sold  to  Moore  &  Mc- 
Ferrin,  and  a  strip  of  timber  on  the  west  side 
of  section  31.  Slmonson  wrote  on  November 
lltb,  calling  attention  to  the  fact  that  his 
proposition  Included  the  strip  of  timber  on 
the  west  side  of  section  31,  and  declining  to 
allow  a  reservation  as  to  that  Defendant 
wrote  on  November  16th,  Insisting  that  If 
the  trade  was  made  he  would  reserve  the 
strip  of  timber  mentioned  in  former  letters, 
and  declining  to  make  the  trade  otherwise. 
On  November  28th  Slmonson  wrote,  stating 
positively  that,  unless  the  strip  of  timber 
was  included  In  the  trade,  negotiations  were 
at  an  end,  but  added  a  proposition  that  he 
and  his  associates  would  give  $5,000  for  sec- 
tion 32.  Defendant  replied  to  this  on  Decem- 
ber l8t,  declining  to  accept  $5,000  for  section 
32,  but  offering  to  accept  $6,000  for  it. 

On  December  9,  1903,  Slmonson  wrote  de- 
fendant, and  stated  in  substance  that  he  had 
been  unable  to  consult  his  associate  with  ref- 
erence to  reserving  the  strip  of  timber  in 
question  from  the  trade,  and  added  the  fol- 
lowing proposition,  which  was  immediately 
accepted  by  defendant  by  telegraphic  dis- 
patch: "In  order  to  further  this  matter,  and 
make  it  possible  for  us  to  go  ahead  and  close 
this  deal,  will  say  I  will  take  the  responsibil- 
ity of  closing  it  at  the  price  of  $12,000  with- 
out consulting  the  Judge  further,  on  condi- 
tions that  you  reserve  this  strip  of  timber 
of  16  Inches  and  up  for  a  term  of  three  years 
on  west  side  of  section  31,  and  in  its  place 
include  the  piece  of  vacant  property  In  Lux- 
ora  which  we  looked  at  and  discussed  .when 
you  were  here."  Defendant  immediately  re- 
plied by  wire,  accepting  the  proposition,  and 
also  followed  It  by  letter,  dated  December 
14th,  accepting  the  proposition  and  stating 
that  be  had  forwarded  the  deed  and  abstract 
of  title  to  the  bank  at  Luxora. 

The  deed.  Instead  of  containing  a  reserva- 
tion of  timber  16  Inches  and  upward  on  the 
strip  on  the  west  side  of  section  31,  reserved 
the  timber  15  Inches  and  upward;  but,  not- 
withstanding this  variance  from  the  proposi- 
tion made  by  plaintiffs  In  the  letter  of  De- 
cember 9tb,  they  accepted  the  conveyance  and 
paid  the  purchase  price.  The  deed  of  con- 
veyance constituted  the  last  expression  of  the 
agreement  between  the  parties,  and  super- 
seded all  antecedent  negotiations,  either  writ- 
ten or  oraL  The  deed  contained  full  cov- 
enants of  warranty,  which  rendered  the  de- 
fendant liable  for  the  amount  of  the  incum- 
brance on  the  property.  The  only  question  in 
the  case  Is  whether  or  not  the  defendant  has 
■  adduced  proof  sufficient  to  warrant  the  court 
in  finding  that  the  deed  does  not  truly  re- 
flect the  agreement  of  the  parties,  and  that  a 
mutual  mistake  was  made  in  its  preparation, 
execution,  and  acceptance.  This  court  has 
repeatedly  held  that,  in  order  to  justify  the 


reformation  of  a  written  instmment,  the 
proof  must  be  clear  and  satisfactory.  Me- 
Gulgan  V.  Gaines,  71  Ark.  614,  77  S.  W.  52 ; 
Goerke  v.  Eodgers,  75  Ark.  72,  86  S.  W.  837; 
Mfg.  Co.  T.  Kempner,  84  Ark.  349,  1<»  S.  W. 
880. 

The  correspondence  between  the  parties 
tends  to  show  that  the  defendant  had  in  mind 
that  his  various  propositions  to  the  plain- 
tiffs and  his  acceptance  of  their  final  prop- 
osition to  him  were  on  the  basis  that  they 
should  pay  the  drainage  assessments.  This 
is  doubtless  due  to  the  fact  that  he  believed 
that  the  assessments  did  not  constitute  a 
lien  on  the  land,  but  that  they  would  there- 
after become  a  Hen  when  the  drains  were 
cut  The  final  proposition  made  by  the  plain- 
tiffs, in  the  letter  of  December  9,  1903,  con- 
tained a  distinct  proposition  to  pay  a  speci- 
fied amount  for  the  land.  This  proposition 
was  accepted,  and  the  acceptance  was  fol- 
lowed up  by  a  deed,  prepared  by  defendant 
himself,  omitting  all  mention  of  the  drainage 
assessments,  and  expressly  warranting  the 
title  against  incumbrances.  Plaintiff  Slmon- 
son testifies  that  be  knew  at  the  time  of  the 
conveyance  that  the  drainage  assessments 
constituted  Hens  on  the  land,  and  that  be  did 
not  understand,  and  did  not  Intend,  that  they 
should  assume  the  removal  of  those  Incum- 
brances. The  burden  is  on  the  defendant  to 
show  by  clear  and  satisfactory  evidence  that 
the  deed  Itself  was  not  prepared  in  accord- 
ance with  the  agreement  of  the  parties.  This 
omission  Is  not  sustained  by  the  proof.  There 
was  no  agreement  until  the  defendant  accept- 
ed the  proposition  contained  in  plaintifTs 
letter  of  December  9th,  and  the  deed  correct- 
ly reflected  that  agreement,  except  the  change 
as  to  the  size  of  the  timber  which  was  incor- 
porated into  the  deed  by  the  defendant  him- 
self. Even  conceding  that  the  correspondence 
left  the  matter  In  doubt  as  to  who  should  pay 
the  assessments,  it  was  the  duty  of  the  de- 
fendant to  settle  that  doubt  by  an  unequiv- 
ocal stipulation  in  the  deed  itself;  the  bur- 
den being  on  him,  in  order  to  establish  his 
right  to  a  reformation  of  the  deed,  to  show 
an  agreement  in  the  correspondence  on  the 
part  of  the  plaintiffs  to  pay  the  drainage 
assessments,  and  that  that  agreement  was  by 
mutual  mistake  omitted  from  the  deed. 

The  decree  of  the  chancellor  la  correct,  and 
it  is  therefore  affirmed. 


HUNTER  STATE  BANK  t.  MILLS  et  al. 

(Supreme  Court  of  Arkansas.    March  22,  1909.) 

1.  Counties  (J  99*)— Subeties  ot  Tbeasueeb 
—  Liability  fob  Failubx  to  Deposit 
Funds. 

The  obligation  of  the  sureties  on  a  county 
treasurer's  bond  that  he  would  faithfully  per- 
form his  official  duties,  and  pay  over  all  moneys 
that  miglit  come  into  his  hands,  does  not  in- 
clude penalties  imposed  on  the  treasurer  after 
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Its  execntion,  and  bence  soreties  on  a  bond  eze- 
eated  in  1906  are  not  liable  for  jwnalties  im- 
posed by  Act  March  7,  1907  (Acts  1907,  p. 
485),  for  their  principars  failnre  to  make  an 
immediate  deposit  of  funds,  as  therein  required, 

[Ed.    Note.— For  other   cases,   see    Counties, 
Dec.  V\g,  I  99.»] 
2.  constitutiokai,  law  ($  140*)— lupaibino 

Oblioation  of  Contracts. 

A  county  treasurer  in  office  when  Act 
March  7,  1907  (Acts  1907,  p.  483),  was  enacted, 
requiring  the  immediate  deposit  of  funds  re- 
ceived by  him,  did  not  hold  bis  office  by  contract 
or  grant,  and  the  rights  and  duties  attached 
to  the  office  were  created  b^  law,  and  could  be 
changed,  or  additional  ones  imposed  on  him  dur- 
ing his  term,  and  so  penalties  to  secure  perform- 
ance of  his  new  duties  in  such  case  were  not  in 
violation  of  Ck>ii8t.  Ark.  art  2,  {  17,  and  Const. 
tJ.  S.  art.  1,  I  10,  as  impairing  the  obligation 
of  contracts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  336,  356-361 ;  Dec  Dig. 
I  140.*] 

Appeal  from  Circuit  Court,  Woodruff  C!oun- 
ty;   Hance  N.  Hutton,  Judge. 

Action  by  the  Hunter  State  Bank  against 
C.  B.  Mills  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  AflBrmed 
in  part,  and  reversed  In  part. 

J.  T.  Patterson,  for  appellant  H.  M. 
Woods,  for  appellees. 

BATTLE,  J.  The  Hunter  State  Bank,  the 
depositary  of  the  public  funds  of  Woodruff 
county,  brought  this  action  against  C.  B. 
Mills,  county  treasurer  of  said  county,  and 
certain  sureties  on  his  official  bond,  to  re- 
cover penalties  on  account  of  the  failure  of 
Mills,  as  county  treasurer,  to  immediately 
pay  over  to  the  plaintiff,  as  such  depositary, 
the  public  funds  of  the  county  upon  receipt 
of  same. 

The  first  paragraph  of  the  complaint,  omit- 
ting the  caption.  Is  as  follows: 

"The  plaintiff,  the  Hunter  State  Bank, 
for  its  cause  of  action  herein  against  the 
defendants,  C.  B.  Mills,  Robt  C.  Lynch,  T. 
C.  Carter,  and  F.  H.  Kennedy,  states  that 
the  plaintiff  herein  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Arkansas  and  having  Its  situs  and 
principal  ofBce  and  place  of  business  at  the 
town  of  Hunter,  "in  Woodruff  county.  Ark. 

"That  the  above-named  defendant  O.  B. 
Mills  is,  and  has  been  since  the  17th  day  of 
November,  1906,  the  duly  elected,  qualified, 
commissioned,  and  acting  treasurer  of  Wood- 
ruff county.  Ark.  That  on  the  31st  day  of 
October,  1906,  the  said  C  B.  Mills,  as  treas- 
urer as  aforesaid,  made,  executed,  and  filed 
his  bond  as  such  county  treasurer,  with 
Kobt  C.  Lynch,  T.  0.  Carter,  and  F.  H.  Ken- 
nedy, who  are  also  made  defendants  herein, 
as  his  sureties  upon  such  bond,  and  which 
twnd  was  on  the  17th  day  of  November,  1906, 
duly  approved  by  the  cotmty  court  of  Wood- 
ruff county.    •    •    • 

"That  at  the  April  term,  1907,  of  the  coun- 
ty court  of  Woodruff  county.  Ark.,  this  plain- 


tiff, tlie  Hunter  State  Bank,  was  by  th« 
county  court  selected  and  designated  to  be 
the  depositary  of  the  public  funds  of  Wood- 
ruff county,  indudins  the  school  fimds  there- 
of.   •    *    • 

"That  in  making  the  aforesaid  order  so 
selecting  and  designating  this  plaintiff  as 
such  depositary  of  the  public  funds  of  Wood- 
ruff county  as  aforesaid,  the  county  court 
acted  pursuant  to  the  authority  and  in  con- 
formity to  the  provisions  and  requirements 
of  an  act  of  the  Tbirty-Slxth  General  As- 
sembly of  the  state  of  Arkansas,  entitled 
'An  act  to  create  a  depositary  for  the  county 
funds  of  Woodruff  county.  Ark.,'  which  was 
approved  March  7,  1907  (Acts  1907,  p.  485). 

"That  on  the  27th  day  of  April,  1907,  and 
within  20  days  next  after  the  county  court 
made  the  aforesaid  order  selecting  this  plain- 
tiff to  be  the  depositary  of  the  public  funds 
of  Woodruff  county,  including  the  school 
funds  thereof,  as  aforesaid,  this  plaintiff 
made,  executed,  and  filed  with  the  county 
clerk  of  Woodruff  county  its  bond  as  such 
county  depositary  as  required  by  law,  which 
bond  was  on  the  27th  day  of  April,  1907, 
duly  approved  by  the  county  court  of  Wood- 
ruff county.    •    •    • 

"That  thereafter  on  the  day   of 

,  1907,  the  said  C.  B.  Mills,  as  county 


treasurer  of  Woodruff  county,  as  aforesaid, 
paid  over  to  this  plaintiff  as  such  county 
depositary  of  said  county  the  public  funds 
of  Woodruff  county,  including  the  school 
funds  thereof,  which  were  then  in  his  hands 
as  such  county  treasurer  of  Woodruff  county, 
as  required  by  law. 

"That  on  the  10th  day  of  September,  1907, 
C  B.  Mills,  as  county  treasurer  of  Wood- 
ruff county  as  aforesaid,  received  from  the 
treasurer  of  the  state  of  Arkansas  the  sum 
of  $7,469.68;  the  same  being  a  part  of  the 
public  funds  of  said  Woodruff  county.  In- 
cluding the  school  funds  of  said  county. 
That  after  the  receipt  of  the  aforesaid  sum 
of  $7,469.68  by  the  said  C.  B.  Mills  as  coun- 
ty treasurer  as  aforesaid,  the  said  C.  B. 
Mills,  as  such  county  treasurer  as  aforesaid 
failed  to  Immediately  deposit  the  same  with 
the  plaintiff  herein  as  such  depositary  of 
the  public  funds  of  said  Woodruff  county 
as  aforesaid,  as  required  by  law;  but  the 
said  C.  B.  Mills,  county  treasurer  as  afore- 
said, held  the  aforesaid  sum  of  money,  the 
same  being  a  part  of  the  public  funds  of  the 
said  Woodruff  county  and  a  part  of  the  school 
funds  thereof,  from  the  time  of  the  receipt  of 
the  same  by  him  as  aforesaid  until  the  3d  day 
of  October,  1907,  when  he  deposited  the  same 
with  the  plaintiff  herein  as  such  county  de- 
positary as'  aforesaid.  That  the  action  of 
the  said  C.  B.  Mills,  as  county  treasurer  at 
aforesaid,  in  failing  to  deposit  with  this 
plaintiff,  as  such  depositary  of  the  public 
funds  of  Woodruff  county,  the  aforesaid 
sum  of  $7,469.68,  the  same  constituting  a 
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part  of  the  public  funds  and  a  part  of  the 
school  funds  of  Woodruff  county  as  afore- 
said, immediately  upon  receipt  thereof  by 
him  as  required  by  law,  and  in  withholding 
and  falling  to  so  deposit  with  this  plaintiff 
as  such  depositary  the  aforesaid  sum  of 
money  from  the  10th  day  of  September,  1907, 
or  the  time  of  the  receipt  thereof  by  him  un- 
til the  3d  day  of  October,  1907,  when  he  de- 
posited the  same  with  this  plaintiff  as  afore- 
said, constitute  a  breach  of  the  conditions  of 
the  bond  of  the  said  C.  B.  Mills  as  county 
treasurer,  as  aforesaid,  and  by  reason  of 
such  breach  of  the  conditions  of  the  bond  of 
the  said  0.  B.  Mills  as  county  treasurer  as 
afores&id,  this  plaintiff  has  sustained  in- 
jury and  damage  in  the  sum  of  $572.CG,  the 
flame  being  10  per  centum  per  month  on  the 
aforesaid  sum  of  $7,460.68  from  September 
10,  1907,  to  October  3,  1907,  and  for  which 
sum  the  defendants  herein  are  liable  to  tbe 
plaintiff  herein  under  the  provisions  of  the 
act  of  the  General  Assembly  of  the  state  of 
Arkansas  as  hereinabove  referred  to." 

The  complaint  contains  other  paragraphs 
of  like  tenor  alleging  further  damages. 

The  condition  of  the  l>ond  sued  on  is  as  fol- 
lows: "Whereas,  the  above-bounden  C.  B. 
Mills  was  on  the  3d  day  of  September,  1906, 
duly  elected  to  the  office  of  treasurer  of 
Woodruff  county.  Art. :  Now,  If  he,  the  said 
G.  B.  Mills,  shall  well,  truly,  and  faithfully 
perform  and  discharge  all  of  the  duties  of 
the  said  office,  and  if  he  shall  account  for 
and  pay  over  all  moneys  that  may  come  into 
his  hands  as  such  treasurer,  then  this  obliga- 
tion to  be  void;  otherwise  to  remain  In  full 
force  and  effect." 

Defendants  demurred  to  the  complaint  for 
the  following  reason : 

"Because  the  act  entitled  'An  act  to  create 
a  depositary  for  the  county  funds  of  Wood- 
ruff county.  Ark.,'  Is  In  violation  of  article 
1,  i  10,  of  the  Constitution  of  the  United 
States,  and  In  violation  of  article  2,  S  17, 
of  the  Constitution  of  the  state  of  Arkansas, 
because  said  act  impairs  the  obligation  of  a 
contract;  said  contract  being  a  bond  ex- 
ecuted by  defendants  on  the day  of 

-,  1906,  and  upon  which  this  action  is 


based.  The  penalties  and  liabilities  under 
the  special  act  herein  mentioned  being  great- 
ly in  excess  of  those  fixed  by  the  statute  In 
force  at  the  time  of  the  execution  of  the 
bond  herein  mentioned." 

The  court  sustained  the  demurrer  and  dis- 
missed the  action,  and  plaintiff  appealed. 

The  bond  sued  on  was  executed  on  the  31st 
day  of  October,  1906,  and  the  act  referred  to 
in  the  demurrer  was  approved  March  7, 
1907.  This  act  makes  It  the  duty  of  tbe 
county  Judge  of  Woodruff  county  to  loan  the 
county  funds  of  such  county.  Including  school 
funds,  to  any  bank,  banker,  or  trust  com- 
pany, which  or  who  shall  offer  to  pay  the 
highest  rate  of  Interest  thereon,  at  such 
rate;  makes  the  successful  bidder,  on  per- 
forming certain  conditions,  the  depositary  of 


such  county;  and  makes  It  the  duty  of  the 
county  treasurer  Immediately  upon  the  receipt 
of  any  county  funds  to  deposit  the  same 
with  the  depositary,  to  the  credit  of  the 
county,  and  the  particular  fund  to  which  it 
may  belong,  and  for  a  failure  to  perform 
this  duty  makes  him  liable  to  the  depositary 
on  his  official  bond  for  10  per  centum  per 
month  upon  any  sum  not  so  deposited,  to 
be  recovered  by  civil  action  in  any  court  of 
competent  jurisdiction;  and  makes  It  tbe 
duty  of  the  depositary  to  provide  for  the 
prompt  payment  of  all  checks  of  tbe  county 
treasurer  drawn  upon  the  county  funds  in 
his  hands. 

The  obligation  of  the  sureties  on  the  bond 
sued  on  was  that  Mills  would  well,  truly, 
and  faithfully  perform  and  discharge  all  of 
the  duties  of  the  office  of  county  treasurer, 
and  account  for  and  pay  over  all  moneys  that 
may  come  into  his  bands  as  such  treasurer. 
This  does  not  include  penalties  Imposed  upon 
the  treasurer  after  the  execution  of  the 
bond.  Jeffries  v.  Malone,  105  Ala.  489,  17 
South.  21;  McDowell  v.  Burwell,  4  Rand. 
(Va.)  317;  29  Cyclopedia  of  Law  &  Pro- 
cedure, 1454.  and  cases  cited;  Murfree  on 
Official  Bonds,  g  654. 

In  Murfree  on  Official  Bonds,  §  654,  it  la 
said:  "The  obligation  of  a  surety  for  the 
due  discharge  of  bis  official  duties  by  his 
principal  !s  that  the  surety  will  answer  the 
damage  that  may  result  from  the  breach  of 
the  bond.  It  is  not  that  the  principal  will 
respond  to  such  fines  and  penalties  for  bis 
misconduct,  as  may  be  prescribed  by  law, 
and  awarded  by  judicial  authority.  The 
fine  and  penalty  are  punishment  for  neglect 
of  duty,  and  may  be  Imposed  or  incurred, 
irrespective  of  actual  damages  or  loss  suffer- 
ed by  any  one." 

It  follows  that  the  sureties  on  tbe  bond 
sued  on  are  not  liable  for  the  penalties  im- 
posed by  the  act  of  March  7,  1907,  which 
was  subsequent  to  tbe  execution  of  the  bond ; 
but  this  is  not  true  of  the  principal.  Mills. 
He  did  not  hold  the  office  of  treasurer  by 
contract  or  grant.  The  rights  and  duties  at- 
tached to  it  were  created  by  law,  and  may 
be  changed,  or  additional  ones  may  be  im- 
posed upon  him  during  the  currency  of 
his  term,  provided  the  new  duties  are  appro- 
priate to  his  office,  and  to  secure  the  per- 
formance thereof  i>enaltle8  may  be  Imposed 
upon  him  for  failure  or  neglect  to  perform. 
New  duties,  which  were  appropriate  to  his 
office,  were  lawfully  imposed  upon  Mills, 
with  penalties  attached  for  the  failure  to 
perform  them,  by  the  act  of  March  7,  1907, 
and  he  Is  liable  therefor. 

We  have  not  failed  to  notice  Christian  t. 
Ashley  County,  24  Ark.  142.  The  court  in 
that  case  held. that  the  sureties  were  liable 
for  the  penalty,  because  it  was  the  intention 
of  the  statute  to  make  them  responsible.  It 
did  not  say  that  they  would  be  liable  in  tbe 
absence  of  such  a  statute. 

The  judgment  is  sustained  as  to  tbe  sure- 
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ties,  and  reversed  as  to  Mills,  and  cause  Is 
remanded,  with  directions  to  the  court  to 
overrule  the  demurrer  to  the  complaint 


ST.  LOUIS,  L  M.  &  S.  RT.  CO.  ▼.  GARNER. 
<Sapreme  Court  of  Arkansas.    March  22,  1909.) 

1.  Railroads  ({  330*)— Injubies  to  Tebsons 

CbOSSINQ     TBACK  —  CONTBIBUTOBY  .NEGLI- 
GENCE— Questions  fob  Juby. 

Whether  decedent,  Btruck  by  a  train,  was 
^ilty  of  contributory  negligence  in  attempt- 
ing to  cross  the  track  while  an  engine  on  an 
adjoining  track  was  emitting  steam,  which 
might  to  some  extent  h^e  obscured  his  vision, 
held   under   the   evidence   for   the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
•Cent  Dig.  {i  1166,  1170;    Dec.  Dig.  S  350.*] 

2.  RAILBOADS  (I  327*)— INJDBIES  AT  Cbossinq 

—DvTX  TO .  Look  and  Listeit— Contbibu- 

TORT  Negligence. 

A  traveler  along  a  highway,  who  attempts 
to  cross  a  railroad  track  without  looking  and 
listening^  for  the  approach  of  trains,  is  guilty 
of  contributory  negligence  precluding  recovery 
for  injuries  through  being  struck  by  a  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1043-1056;    Dec.  Dig.  g  327.*] 

8.  TBIAL  (I  260*)  —  INSTBUCTIONS  —  INSTBUO- 
TIONS    COVEBED. 

It  is  not  error  to  refuse  instructions  cover- 
ed in   substance  by  those  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651-659 ;    Dec.  Dig.  i  260.*] 

4.  Death  (J  104*)— DAMAOEa— Instbuctions. 
In  an  action  for  wrongful  death,  an  instruc- 
tion which,  after  correctly  stating  to  the  jury 
the  matters  which  they  should  consider  in  meas- 
uring the  damages,  concluded:  "All  of  these 
are  proper  elements  in  determining  the  value 
of  the  life  taken" — was  not  erroneous;  the  in- 
struction meaning  that  in  awarding  damages  the 
jury  should  consider  the  matteis  named  for  the 
purpose  of  determining  the  value  of  decedent's 
life  to  his  dependents. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  i  104.*] 

Appeal  from  Circuit  Court,  Independence 
County;   Frederick  D.  Pulkerson,  Judge. 

Action  by  Arch  Garner,  as  administrator, 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

E.  B.  Kinsworthy  and  Lewis  Rhoton,  for 
appellant  J.  B.  Baker  and  McCaleb  &  Reed- 
er,  for  appellee. 

McCULLOCH,  C.  J.  The  railway  company 
appeals  from  a  Judgment  rendered  against  It 
in  favor  of  appellee.  Gamer,  as  admin- 
istrator of  the  estate  of  T.  E.  Jett,  deceased, 
for  damages  caused  by  tbe  death  of  said  de- 
cedent Jett  was  killed  on  the  crossing  at 
Judsonla,  Ark.,  by  a  fast  mail  train  which 
was  south-bound,  and  was  running  at  a 
speed  variously  estimated  at  from  50  to  75 
miles  per  hour.  He  was  engaged  in  the  busi- 
ness of  buying  and  selling  cattle,  and  bad  a 
lot  of  cattle  in  appellant's  stock  pens  near 
the  station  of  Judsonla.  At  tbe  time  of  tbe 
injury  a  long  south-bound  freight  train  bad 


reached  tbe  station  and  was  standing  on  a 
side  track,  which  was  eight  feet  distant 
from  the  main  track,  awaiting  the  passing  of 
the  fast  mail  train.  Tbe  front  of  tbe  freight 
engine  was  within  a  few  feet — from  five  to 
eight  feet— of  tbe  edge  of  a  road  crossing 
Just  south  of  the  station.  Jett  and  bis  cuui- 
pahlon,  Allen,  after  feeding  and  salting  his 
stock  in  tbe  pens,  started  to  return  to  tbe 
station,  and  in  doing  s«  it  was  necessary  to 
pass  in  front  of  tbe  freight  engine  and  to 
cross  the  track  at  tbe  road  crossing.  Jett 
was  slightly  in  front  of  Allen  and  was  struck 
by  tbe  mall  train  and  Instantly  killed.  Al> 
len  discovered  the  approaching  train  Just 
in  time  to  step  back  and  avoid  It  The  tes- 
timony shows  that  at  that  time  the  freight 
engine  was  making  considerable  noise  by 
popping  off  steam,  and  that  considerable 
steam  was  escaping  from  the  engine.  Allen 
testified  that  as  be  and  Jett  started  across 
they  checked  up  Just  a  moment  and  looked 
for  trains.  He  said  that  the  engine  around 
which  they  passed  was  blowing  off  steam, 
and  that  steam  was  escaping  all  around 
them.  He  said  that  they  also  iistend  to  see 
if  they  could  bear  the  train  coming.  An- 
other witness  testified  that  as  tbe  two  men 
started  across  they  hesitated  or  checked  up, 
as  if  they  were  looking  or  listening  for 
trains.  Allen  also  testified  that  there  was 
nothing  to  obscure  their  view  except  tbe 
escaping  steam,  and  his  and  the  testiomny 
of  other  witnesses  show  that  the  track  was 
perfectly  straight  for  a  mile  or  two.  It  may 
be  taken  as  undisputed  that  but  for  tbe  es- 
caping steam  there  was  nothing  to  binder 
or  obstruct  the  view  along  the  track,  or  to 
prevent  Jett  and  Allen  from  seeing  tbe  ap- 
proaching train.  There  was  evidence  suffi- 
cient to  justify  tbe  finding  that  the  servants 
of  the  railway  company  in  charge  of  tbe  fast 
mall  train  were  guilty  of  negligence  In  fail- 
ing to  give  the  statutory  signal,  and  the 
only  question  in  the  case,  so  far  as  the  suffi- 
ciency of  the  evidence  is  concerned,  Is  wheth- 
er or  not  it  can  be  said  as  a  matter  of  law 
that  Jett  was  guilty  of  contributory  neg- 
ligence in  failing  to  discover  the  approaching 
train. 

There  is  no  direct  evidence  that  Jett  did 
not  look  and  listen  for  trains  on  tbe  main 
track.  On  tbe  contrary,  there  is  evidence  to 
the  effect  that  he  did  look  and  listen.  Ap- 
pellant insists  that  tbe  court  should  have 
taken  tbe  case  from  the  Jury  by  a  peremp- 
tory instruction.  We  think  that  the  testi- 
mony presented  an  issue  of  fact  for  the  Jury 
to  determine,  and  the  court  committed  no 
error  In  submitting  It  to  the  Jury. 

It  Is  too  well  established  by  the  decisions 
of  this  court  to  need  the  citation  of  author- 
ity that  a  traveler  along  a  highway,  attempt- 
ing to  cross  a  railroad  track,  must  look  and 
listen  for  tbe  approach  of  trains;   otherwise 
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be  Is  gnUty  of  contributory  negligence  and 
cannot  recover  damages  on  account  of  Injury 
resulting  therefrom.  Unless,  however,  the 
undisputed  evidence  shows  that  the  traveler 
did  not  look  and  listen,  then  it  is  a  question 
of  fact  for  the  jury  to  determine,  from  all 
the  facts  and  circumstances,  whether  the 
precftntions  which  he  exercised  in  that  ire- 
spect  were  sufficient  to  acquit  him  of  any 
charge  of  negligence.*  In  the  present  case 
the  evidence  tends  to  show  that  Jett  did 
both  look  and  listen  for  the  approaching 
train.  The  jury  were  warranted  In  finding 
that  he  exercised  the  necessary  precaution, 
but  was  prevented  from  discovering  the  ap- 
proaching train  on  account  of  its  rapid  ap- 
proach and  the  fact  that  bis  vision  was  ob- 
scured by  the  escaping  steam  from  the 
freight  engine.  The  Jury  might  well  have 
found  that  it  was  negligent  for  him,  under 
the  circumstances,  to  have  attempted  to  cross 
while  the  steam  was  escaping,  but  that  was 
a  question  of  fact  for  the  jury,  and  not  one 
of  law  for  the  court.  We  cannot  say  as  a 
matter  of  law  that  he  was  bound  to  abandon 
the  crossing  for  the  time  because  the  freight 
engine  was  emitting  steam  which  might  have 
obscured  to  some  extent  his  vision.  He  may, 
as  a  reasonably  prudent  person,  have  thought 
that  the  escaping  steam  would  not  interfere 
seriously  with  his  discovering  a  train  on 
the  other  track,  and  yet  he  might  have  been 
mistaken  about  this,  or  his  vision  may  have 
been  obscured  by  a  sudden  and  unexpected 
volume  of  steam.  We  are  of  the  opinion  that 
where  the  evidence  sjiows,  as  it  does  in  this 
case,  that  the  deceased  was  making  some 
effort  to  discover  dangers  on  the  track  over 
which  he  was  attempting  to  pass,  and  that 
the  escaping  steam  brought  about  a  condition 
which  might  have  prevented  his  discovering 
the  danger,  even  though  by  the  exercise  of 
greater  care  he  might  have  discovered  it.  It 
was  peculiarly  a  question  for  the  jury  to  de- 
termine whether,  under  all  the  circumstances, 
the  deceased  acted  as  a  prudent  person,  or 
whether  he  was  guilty  of  negligence  in  at- 
tempting to  cross,  under  those  circumstances. 
The  case  of  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Robt.  Hltt,  76  Ark.  227,  88  S.  W.  908,  990, 
was  a  suit  to  recover  damages  for  Injuries 
at  a  crossing  while  plaintiff  and  his  com- 
panion were  attempting  to  cross  the  track  at 
night  in  a  covered  wagon.  They  stopped  the 
wagon  82  feet  from  the  crossing  and  looked 
and  listened,  and  tlien  attempted  to  drive 
across.  The  same  contention  was  made  as  in 
this  case — that  the  travelers  were  guilty  of 
contributory  negligence  as  a  matter  of  law, 
and  that  the  trial  court  should  have  so  de- 
clared in  a  peremptory  instruction.  This 
court,  speaking  through  Mr.  Chief  Justice 
Hill,  said:  "While  it  is  true  the  sheet  of  the. 
wagon  obstructed  the  vision  on  either  side, 
and  in  a  measure  the  hearing,  yet  they  be- 
lieved from  their  Investigation  that  the  way 
was  clear,  and  they  continued  to  look  ahead 
and  listen.     The  electric  arc  light  and  the 


headlight  of  the  freight  engine,  casting  their 
rays  on  the  crossing,  might  well  tend  to 
prevent  the  discovery  of  the  light  from  the 
headlight  of  the  approaching  train.  The  sit- 
uation confronting  Mr.  Hltt  was  not  such 
as  requires  the  court  to  say,  as  a  nwtter  of 
law,  that  It  was  per  se  negligence,  under  the 
circumstances,  to  attempt  to  cross  the  track. 
The  ringing  bell  or  sounding  whistle  would 
doubtless  have  given  the  warning  of  the  ap- 
proaching train,  which  was  not  otherwise 
apparent  to  Mr.  Hltt  or  his  son.  These  are 
facts  from  which  fair-minded  men  may 
draw  different  conclusions  as  to  whether 
the  care  exercised  was  proportional  to  the 
danger  to  be  avoided,  and  such  as  the  situ- 
ation called  for  from  men  of  prudence  and 
caution.  When  such  are  the  facts  of  a  case, 
then  the  question  must  be  settled  by  a  jury, 
under  proper  Instructions."  To  the  same 
effect,  see  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  John- 
son, 74  Ark.  3T2,  86  S.  W.  282;  C,  R.  I.  & 
P.  Ry.  Co.  V.  Moon  (Ark.)  114  S.  W.  228 ;  C, 
O.  &  G.  Ry.  Co.  V.  Basklns.  78  Ark.  353,  93 
S.  W.  757;  La.  &  Ark.  Ry.  Co.  v.  Ratcllff 
(Ark.)  115  S.  W.  396. 

Error  of  the  court  Is  assigned  in  Its  re- 
fusal to  give  the  third,  ninth,  and  thirteenth 
instructions  requested.  The  substance  of 
these  instructions  was  given  In  others  re- 
quested by  appellant,  and  there  was  no  error 
in  the  refusal  to  give  these.  The  court  gave 
very  full  and  specific  Instructions,  requested 
by  appellant,  on  the  subject  of  contributory 
negligence.  We  think  that  appellant  has  no 
cause  for  complaint  in  the  rulings  of  the 
court  in  this  respect 

Eirror  is  also  assigned  in  the  giving  of  an 
instruction  requested  by  appellee  on  the 
measure  of  damages.  This  Instruction,  af- 
ter correctly  stating  to  the  jury  the  matters 
which  they  should  consider  In  measnriag  the 
damages,  concluded  with  the  following  state- 
ment: "All  of  these  are  proper  elements  for 
your  consideration  in  determining  the  value 
of  the  life  taken."  The  instruction  is  criti- 
cised because  of  the  use  of  the  words  "value 
of  the  life  taken,"  and  In  support  of  this  con- 
tention the  language  of  Judge  Rlddick  is 
quoted,  in  the  case  of  St.  L.,  I.  M.  &  S.  Ry. 
Co.  V.  Dawson,  68  Ark.  1,  50  S.  W.  4C,  in 
which  he  said  that,  "In  assessing  damages 
for  wrongs  causing  death,  the  law  does  not 
undertake  to  find  a  sum  equal  to  the  value 
of  the  life  to  the  deceased,  or  for  which  the 
person  killed  would  have  voluntarily  suffer- 
ed death."  We  do  not  think  that  this  lan- 
guage can  be  construed  to  support  the  con- 
tention of  counsel.  In  that  case  Judge  Rld- 
dick said  that  the  value  of  one's  own  life 
could  not  be  taken  as  a  criterion  for  measur- 
ing damages,  for,  as  he  went  on  to  say,  a 
person's  life  is  a  priceless  gift  which  would 
not  be  surrendered  for  the  value  of  an  en- 
tire railroad.  What  the  court  meant  in  this 
Instruction  was  that,  in  awarding  damages, 
the  jury  should  consider  the  matters  named 
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for  the  purpose  of  determining  tbe  value  of 
decedent's  life  to  bis  dependents.  In  this 
sense  the  language  was  entirely  correct,  and 
was  approved  by  tbls  court  In  Railway  Co. 
V.  Sweet,  60  Ark.  558,  31  S.  W.  571. 

We  find  no  error  In  the  record,  and  the 
verdict  was  warranted  by  the  evidence.  The 
recovery  In  this  case  was  far  less  than  It 
might  have  been  under  the  evidence  If  the 
appellant  was  liable  at  all  for  the  Injury. 

judgment  affirmed. 


CRAIG  V.  CRAIG. 
(Sapreme  Court  of  Arkansas.    March  22,  1909.) 
L  DivoBOt  (I  37*)— Desebtion— Rbasonable 

GBOaRUB. 

A  reasonable  cause  which  will  justify  one 
spouse  in  abandoning  the  other  mast  be  such 
conduct  as  could  be  made  the  foundation  of  a 
judicial  proceeding  for  divorce. 

[Ed.  Kote.— For  other  cases,  see  Divorce,  Cent. 
Dig.  i  123 ;   Dec.  Dig.  t  37.*] 

2.  Appeal   and   Ebbob   (§    1000*)— Review- 
Findings  OF  Fact  of  Ghamcellob— Coit- 

CLUSIVENESS. 

In  the  absence  of  a  clear  preponderance  of 
evidence  against  a  finding  of  fact  of  a  chancel- 
lor, it  will  not  be  reversed  for  insufficiency  of 
evidence. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3978;  Dec.  Dig.  { 
1009.*] 

3.  DiVOBCE  (I  37*)  — Gbodnds  — Desebtioh— 
Facts  Constitutino. 

Where  a  wife  of  her  own  accord  left  her 
husband  without  his  consent  and  against  bis 
will  with  the  fixed  determination  to  abandon 
him,  and,  though  afterwards  he  requested  her  to 
return,  she  refused  and  continuously  for  the 
statutory  period  showed  by  her  conduct  a  set- 
tled determination  not  to  return  to  her  hus- 
band and  without  legal  cause,  he  was  entitled 
to   a   divorce   for   desertion. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §$  107-138;   Dec.  Dig.  |  37.*] 

4.  DivoBCE  (J  222*)— Attobnet  Fees  of  Wif« 
—  Defense     to     Husband's     Cboss-Com- 

PIJIINT. 

Where  a  husband  sued  for  divorce  files  a 
cross-complaint  asking  a  divorce,  it  is  usually 
■proper  to  allow  the  wife  attorney  fees  as  suit 
money  in  her  defense  to  the  cross-complaint. 

[Ed.  Note. — For  other  cases,  see  Divorce. 
Cent.  Dig.  {  644;    Dec.  Dig.  {  222.*] 

Appeal  from  Sebastian  Chancery  Court; 
J.  v.  Boorland,  Chancellor. 

Divorce  action  by  Pbalby  Craig  against 
B.  F.  Craig.  Decree  for  defendant  on  his 
cross-complaint,  and  plaintiff  appeals.  Af- 
firmed. 

Sam  R.  Chew,  for  appellant  Thos.  B. 
Pryor,  for  appellee. 

FRAUENTIIAL,  J.  The  plaintiff,  who  Is 
the  appellant  in  this  court.  Instituted  this 
suit  asking  for  a  divorce  from  her  husband 
on  the  ground  that  he  was  guilty  of  such 
cruel  and  barbarous  treatment  towards  her, 
and  offered  such  Indignities  to  her,  as  to 
render  her  condition  In  life  Intolerable.    He 


filed  an  answer  In  which  he  denied  every  al- 
legation of  her  complaint,  and  also  filed  a 
cross-complaint,  in  which  he  asked  for  an 
absolute  divorce  on  the  ground  of  willful  d» 
sertlon.  The  Sebastian  chancery  court.  In 
which  the  suit  was  instituted,  entered  a  de- 
cree denying  the  prayer  of  the  complaint  and 
granting  the  prayer  of  the  defendant  upon 
bis  cross-complaint;  and  from  that  decree 
plaintiff  now  prosecutes  this  appeal. 

The  defendant  was  a  widower  with  six 
children,  who,  at  the  time  of  his  marriage  to 
the  plaintiff,  were  living  with  him,  and  whose 
ages  ranged  from  7  years  to  20  years.  He 
was  reputed  to  be  a  man  of  some  consider- 
able property;  and,  although  the  parties 
lived  within  five  or  six  miles  of  each  other 
for  a  number  of  years,  the  plaintiff  had  nev- 
er visited  at  the  home  of  the  defendant  prior 
to  their  marriage.  Plaintiff  was  a  woman  of 
considerable  sentiment  and  some  temper. 
She  had  been  keeping  house  for  her  father 
for  a  number  of  years,  and  seemed  to  be 
greatly  devoted  to  him.  The  plaintiff  and 
defendant  were  married  In  February,  1904, 
and  within  a  few  weeks  they  disputed,  and 
then  quarreled,  and  in  May,  1904,  they  bick- 
ered and  quarreled  more  bitterly,  until  on 
May  16,  1904,  plaintiff  left  the  home  of  her 
husband  and  returned  to  the  home  of  her 
father.  It  would  appear  from  the  testimony 
that  she  was  disappointed  in  the  home  of  the 
defendant,  in  Its  furnishings  and  surround- 
ings, and  the  style  in  which  It  was  maintain- 
ed, and  to  some  of  the  witnesses  she  said 
that,  "if  she  had  known  that  things  were  just 
like  they  were,  she  would  not  have  married 
blm,"  and  to  other  witnesses  she  said  that 
she  did  not  love  the  defendant.  He,  upon 
his  part,  did  not  manifest  those  deep  senti- 
ments towards  plaintiff  for  which  her  nature 
sought;  so  that  within  a  very  short  time 
after  their  marriage  a  coolness  sprang  up  be- 
tween them  and  seemed  to  stay,  and  this 
separation  might  have  been  the  wish  of  both, 
although  she  was  active  and  he  was  only 
negative  In  the  parting.  Within  a  short  time 
after  she  left  him,  the  defendant  went  to 
her  father's  home  to  request  and  persuade 
her  to  return  to  his  home;  but  neither  evinc- 
ed that  strong  affection  towards  the  other 
which  would  secure  a  reconciliation.  They 
remained  separated,  and  In  August,  1905,  de- 
fendant instituted  a  suit  for  divorce  on  the 
ground  of  desertion,  and  in  September  fol- 
lowing, at  the  taking  of  depositions  on  bis 
part,  a  proposal  of  reconciliation  was  made 
by  him,  and  they  then  both  agreed  to  live 
together,  and,  to  use  their  language,  "Let 
the  past  be  the  past  We  will  bury  it."  The 
defendant  then  dismissed  his  suit,  and  they 
lived  together  until  June  1,  1906,  when  plain- 
tiff again  left  the  defendant  It  would  serve 
no  useful  purpose  to  go  Into  the  details  of 
their  conduct  towards  each  other  during  the 
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time  they  lived  together.  To  speak  In  gen- 
eral terms,  she  claimed  that  he  treated  her 
harshly  and  cruelly  by  his  cold  manner  and 
lack  of  affection,  and  sometimes  by  offensire 
language.  Bat  her  testimony  is  not  corrob- 
orated by  any  witness  in  these  particulars. 
She  does  not  claim,  however,  that  he  ever 
placed  a  heavy  hand  on  her,  or  that  he  fail- 
ed to  provide  well  for  her.  Her  testimony 
Indicates  tliat  they  had  bickerings  and  quar- 
rels, and  that  the  defendant  was  not  demon- 
strative in  his  affections;  but  the  testimony 
does  not  show  any  studied  neglect  on  his  part 
that  the  steadfast  love  of  a  wife  could  not 
and  would  not  overcome.  The  testimony  of 
witnesses  other  than  the  defendant  shows 
that  at  times  she  spoke  harshly  to.  the  defend- 
ant, and  coupled  his  name  wrongfully  with 
disreputable  persons,  and  sometimes  spoke  in 
an  offensive  manner  of  hla  first  wife,  and 
some  of  the  witnesses  testified  that  she  said 
that  she  did  not  love  the  defendant,  and  her 
manner  indicated  that  she  was  sorry  that  she 
had  married  him.  Finally,  about  June  1. 
1906,  after  some  misunderstanaing,  tney 
quarreled  again,  and  she  again  left  defend- 
ant's home  and  returned  to  her  father.  She 
says  In  her  deposition,  which  was  taken  more 
than  a  year  after  she  left  him,  that  on  that 
occasion  she  left  the  defendant  forever.  One 
of  the  defendant's  sons,  who  was  called  as  a 
witness  by  the  plaintiff,  testified  that  at  the 
time  she  was  preparing  to  leave  the  defend- 
ant told  him  to  go  to  the  house  and  speak  to 
the  plaintiff  and  try  to  persuade  her  to  stay, 
that  he  did  so,  and  that  the  plaintiff  said 
she  would  not  stay,  and  to  him  she  said  that 
she  did  not  love  the  defendant.  Plaintiff's 
father  was  a  witness  in  her  behalf,  and  he 
testified  that  he  was  doubtful  if  they  could 
live  together,  and  that  he  was  opposed  to 
her  returning  to  the  defendant.  A  few  days 
after  she  left  him  In  June,  1900,  defendant 
saw  the  plaintiff  at  his  store,  and  asked 
her  to  return  to  him,  and  she  refused.  He 
testifies  that  he  said  to  her:  "You  are  not 
satisfied  to  stay  with  me  here,  hut  let  us 
make  some  changes  and  go  from  here  where 
we  will  be  satisfied."  But  she  refrained  from 
meeting  his  overtures,  and  refused  to  re- 
turn to  him.  So  that  the  evidence  indicates 
that  she  left  the  plaintiff  with  the  fixed  de- 
termination to  abandon  him;  and  since  she 
left  him  her  actions  and  condtict  in  refusing 
any  overture  of  the  defendant  for  reconcili- 
ation, in  connection  with  the  opposition  of  her 
father  to  any  reconciliation,  evinces  a  set- 
tled intention  on  her  part  to  remain  in  de- 
sertion of  the  defendant. 

Now,  as  is  said  In  Rle  t.  Rie,  34  Ark. 
37:  A  "reasonable  cause,  which  within  the 
divorce  statutes  will  Justify  one  of  the  mar- 
ried parties  In  abandoning  the  other,  must 
be  such  conduct  as  could  be  made  the  founda- 
tion of  a  Judicial  proceeding  for  divorce." 
There    Is   no   corroborative    evidence    that 


shows  that  the  plaintiff  had  such  a  reason- 
able cause  as  alwve  defined  to  leave  the  de- 
fendant. Since  she  left  him  she  has  never 
shown  a  desire  to  return  to  blm.  There  is 
no  testimony  that  she  has  ever  sent  him  a 
word  or  message  of  any  kind  since  she  left 
him,  nor  ttiat  she  ever  made  an  inquiry  about 
him  or  evinced  any  concern  as  to  him,  al- 
though she  has  lived  during  all  the  time 
within  a  few  miles  of  the  defendant  The 
testimony  of  the  defendant  and  other  wit- 
nesses and  the  circumstances  sufficiently 
show  that  the  plaintiff  left  the  defendant 
against  his  will  without  that  reasonable 
cause  which  the  law  requires  to  be  proved 
by  proper  evidence,  and  that  this  desertion 
on  her  part  was  intentional  and  willful  and 
has  so  continued.  This  was  the  finding  of 
the  chancellor ;  and,  in  the  absence  of  a  clear 
preponderance  of  evidence  against  such  find- 
ing, the  decree  will  not  be  reversed  for  Insufli- 
clency  of  evidence.  Sulek  v.  McWIlliama, 
72  Ark.  67,  78  S.  W.  769 ;  Hlnkle  v.  Broad- 
water, 73  Ark.  489,  84  S.  W.  510;  Reed  v. 
Reed,  62  Ark.  611,  37  S.  W.  230.  Upon  the 
contrary,  a  preponderance  of  the  evidence, 
consisting  of  testimony  of  the  defendant, 
corroborated  by  the  testimony  of  other  wit- 
nesses and  the  circumstances,  would  estalH 
iish  a  case  where  the  wife  left  her  husband 
of  her  own  accord,  without  his  consent  and 
against  his  will,  and  that  afterwards  he  re- 
quested her  to  return  and  she  refused,  and 
that  continuously  since  she  left  him  she  has 
shown  by  tier  actions  and  .conduct  a  settled 
determination  not  to  return  to  her  husband 
and  without  legal  cause.  This  is  sufficient  to 
establish  a  case  of  desertion.  2  Bishop  on 
Marriage,  Divorce  &  Separation,  {  1475; 
Jennings  v.  Jennings,  13  N.  J.  Eq.  38;  I>e 
Armond  v.  De  Armond,  66  Ark.  601,  53  S. 
W.  45.  We  have  carefully  examined  the  tes- 
timony in  this  case,  and  we  are  unable  to 
say  that  the  chancellor  has  committed  any 
error  in  his  findings  or  in  his  decree. 

An  application  was  made  in  this  court  for 
the  allowance  of  attorney's  fees  for  services 
in  prosecuting  this  appeal  before  the  final 
submission  of  ttUs  cause.  At  that  time  we 
stated  that  we  would  pass  upon  the  applica- 
tion on  the  final  hearing  of  the  case,  and 
In  the  meanwhile  ordered  $50  paid  thereon. 
An  allowance  of  attorney's  fees  Is  usually 
proper  In  a  case  like  this,  as  suit  money  In 
the  wife's  defense  to  the  cross-bill  of  her  hus- 
band asking  a  divorce.  Slocum  ▼.  Slocum 
(Ark.)  Ill  S.  W.  806;  Strickland  v.  Strick- 
land. 80  Ark.  451,  97  S.  W.  659.  The  de- 
fendant was  reputed  to  own  considerable- 
property,  but  we  find  that  he  Is  not  In  good 
financial  circumstances,  and  that  he  must  bear 
the  expense  of  maintaining  a  considerable 
family.  We  think  that  $75  is  a  reasonable 
allowance  for  attorney's  fees  for  the  services 
of  learned  counsel  in  this  court,  and  of  this 
sum  $50  has  heretofore  been  paid,  and  the 
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balance  of  $25  is  now  ordered  to  be  paid  as 
part  of  tlie  costs  of  tills  canse. 

The  decree  of  the  Sebastian  chancery  court 
Is  afiSrmed,  at  the  cost  of  the  appellee. 


MERCHANTS*  GROCERY  CO.  t.  IADOGA 

CANNING  CO. 
(Sapreme  Court  of  Arkansas.     Feb.  22,  1909.) 

1.  CYSTOUS  AND  USAOES  (J  5*)— Requibitxs 
AND   VAI.IDITT— GeREHALITT. 

To  make  evidence  of  an  alleged  custom  or 
usage  admissible,  it  mnst  be  shown  to  have 
existed  long  enough  to  have  become  generally 
known. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  g  4;    Dec.  Dig.  {  5.*] 

2.  SaI.£S    (I   446*)  —  INSTKUCTIONS— CONFOBM- 

ITT  TO  Evidence. 

In  an  action  by  the  buyer  of  canned  com 
who  had  rejected  a  shipment  on  the  ground  that 
the  com  was  spoiled,  and  purchased  of  another 
company,  to  recover  the  difference  between  the 
contract  price  of  the  rejected  corn  and  the  price 
paid  for  the  subsequent  purchase,  where  an 
alleged  custom  of  buyera  of  canned  com  to  keep 
account  of  all  "swells"  and  report  them  to  the 
seller  for  reimbursement,  and  not  to  reject  the 
goods  because  of  a  moderate  quantity  of  "swells" 
was  not  proved  because  of  the  absence  of  a 
ahowing  that  it  bad  been  established  long 
enough  to  have  been  generally  known,  a  charge 
that,  if  the  jury  found  the  custom  to  exist, 
plaintiff  could  not  reject  the  goods  on  account 
of  "swells  unlesa  the  number  was  so  great  that 
the  custom  would  not  require  him  to  take 
them,"   was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  446.*] 

8.  Sales  (|  440»)  —  Rejection  of  Goods  — 
PiTBCiiABE  IN  Mabket— Action  fob  Dam- 
ages—Evidence. 

In  an  action  by  a  buyer  to  recover  the 
difference  between  the  contract  price  of  goods 
purchased  and  rejected  by  it  and  the  price  paid 
by  it  for  other  goods  purchased  to  take  the 
place  of  those  rejected,  evidence  that  the  seller 
bad  resold  the  rejected  goods  for  more  than  the 
contract  price  to  the  original  buyer  was  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1274;    Dec.  Dig.  {  440.*] 

4.  Sales  (|  440*)  —  Rejection  of  Goods  — 
PtTBciiASE  IN  MABKET— Action  fob  Dam- 
ages—Evidence. 

_  A  card  published  by  an  Individual  quoting 
prices  of  the  commodity  was  inadmissible  in 
the  absence  of  a  showing  that  dealers  in  the 
commodity  constantly  received  and  acted  upon 
the  price  list,  thereby  proving  it  worthy  of 
confidence  and  reliable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  440.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Edward  W.  Wlnfleld,  Judge. 

Action  by  the  Merchants'  Grocery  Company 
against  the  Ladoga  Canning  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded  for  a  new  trial. 

J.  W.  &  M.  House,  for  appellant  Miles  ft 
Wade  and  M.  M.  Bachelder,  for  appellee. 

PATTLB,  J.  "On  the  24th  day  of  May, 
1907.  the  Merchants'  Grocery  Company  pur- 


chased of  the  Ladoga  Canning  Company  750 
cases  of  com,  containing  18,000  cans  of  the 
1906  packing.  The  purchase  was  made  by 
sample,  and  the  Merchants'  Grocery  Company 
agreed  to  pay  55  cents  per  dozen  cans.  The 
com  was  promptly  delivered  by  the  canning 
company  on  the  cars  of  the  railroad  company 
at  Ladoga,  and  on  or  about  the  12th  day  of 
June  following  arrived  at  Searcy.  Ark.,  the 
home  of  the  Merchants'  Grocery  Company. 
Upon  its  arrival  the  car  was  opened  and  the 
com  was  unloaded  and  hauled  a  distance  of 
three  blocks  to  the  warehouse  of  the  Mer- 
chants' Grocery  Company,  which  was  en- 
gaged in  the  wholesale  grocery  business,  and 
purchased  the  com  for  its  general  wholesale 
trade.  Two  days  later  the  Merchants'  Gro- 
cery Company  examined  the  com,  and  pro- 
nounced it  spoiled,  whereupon  It  was  re- 
loaded into  the  car  and  the  entire  shipment 
refused.  This  refusal  was  immediately  wir- 
ed to  the  canning  company,  which  at  once 
wired  that  the  refusal  was  unwarranted,  and 
the  shipment  must  be  accepted.  The  Mer- 
chants' Grocery  Company  still  refusing  to  ac- 
cept the  com,  the  canning  company  wired  to 
Its  brokers  to  resell  the  corn  if  possible,  and, 
in  case  of  not  selling  it,  to  ship  it  to  Little 
Rock  for  storage.  There  being  no  other  deal- 
ers In  Searcy  to  buy,  the  com  was  shipped 
to  Little  Rock."  On  the  6th  day  of  Septem- 
ber, 1907,  the  Merchants'  Grocery  Company 
purchased  of  the  Illinois  Canning  Company 
500  cases  of  corn  containing  12,000  cans  of 
the  1907  packing,  paying  for  it  67%  cents  per 
dozen.  The  Merchants'  Grocery  Company 
then  brought  this  action  against  the  canning 
company  for  the  difference  in  the  price  of 
the  two  shipments  x)er  dozen  cans.  In  a  trial 
of  the  Issues  In  the  action  the  Jury  returned  a 
verdict  in  favor  of  the  defendant,  and  plain- 
tiff appealed  to  this  court 

There  was  a  conflict  of  the  evidence  as  to 
the  goods  conforming  to  the  contract  of  pur- 
chase; that  Is  to  say,  the  samples  by  which 
the  sale  was  made.  There  was  evidence  to 
sustain  the  verdict  of  the  Jury. 

In  the  progress  of  the  trial  the  appellee 
was  allowed,  over  the  objection  of  appellant, 
to  adduce  evidence  to  prove  a  custom  or 
usage  "among  the  canned  goods  trade  of  the 
country"  to  the  effect  "the  buyers  shall  keep 
an  account  of  the  swells  and  report  to  the 
seller  by  any  given  time  after  the  sale  of  the 
goods  and  the  seller  shall  then  reimburse  the 
buyer  for  such  swells,"  and  not  to  refuse  to 
take  the  goods  on  account  of  the  swells,  un- 
less there  was  "an  unreasonable  amount  of 
swells."  Appellant  objected  speclflcally  be- 
cause it  was  not  shown  that  it  had  notice  of 
the  usage  or  custom. 

The  appellee  was  also  permitted  to  adduce 
evidence,  over  objection  of  the  appellant,  to 
prove  that  it  sold  the  rejected  com  to  the 
Penzel  Grocery  Company  for  70  cents  by  the 
dozen. 
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'  ▲  card  published  by  William  Dugdale  quot- 
ing corn  as  late  as  Aagust  17,  1907,  from  55 
to  57%  cents,  was  read  as  evidence,  over  the 
objectloa  of  the  appellant. 

Evidence  was  adduced  tending  to  prove 
that  there  was  a  gradual  advance  in  the  price 
of  canned  com  all  over  the  country  from  the 
12th  of  June  to  the  Ist  of  September,  1907, 
and  that  "the  lowest  advance  that  any  of  the 
canning  factories  quoted  was  about  22% 
cents  per  dozen." 

The  court  gave  the  following  Instruction, 
over  the  objection  of  appellant,  to  the  Jury: 

"If  you  find  from  the  evidence  that  it  is  a 
custom  among  dealers  in  canned  corn  that 
the  buyers  shall  keep  account  of  all  swells 
and  report  to  the  seller  by  any  given  time  aft- 
er the  sale  of  the  goods,  and  that  the  seller 
shall  then  reimburse  buyer  for  such  swells, 
and  you  further  find  from  the  evidence  that 
it  Is  also  the  custom  for  the  buyer  not  to 
refuse  to  take  the  goods  on  account  of  a  mod- 
erate quantity  of  swells,  then  you  are  in- 
structed that  plaintiff  could  not  reject  said 
goods  on  account  of  swells,  unless  the  quan- 
tity of  swells  was  so  great  that  the  custom 
would  not  require  plaintiff  to  take  them,  and 
that  this  Is  true  Irrespective  of  whether  there 
were  any  swells  In  the  samples." 

The  evidence  adduced  to  prove  a  custom 
or  usage  was  insufficient.  Among  other 
things  it  should  have  been  shown  to  have 
been  in  existence  a  sufficient  length  of  time 
to  have  become  generally  known.  There  was 
no  evidence  to  show  how  long  it  had  been  es- 
tablished. The  court,  therefore,  erred  in  giv- 
ing the  instruction  copied  in  this  opinion. 
Ward  Furniture  Manufacturing  Co.  v.  Isbell, 
81  Ark.  549,  561,  99  S.  W.  843.  The  evidence 
and  Instruction  were  prejudicial  in  that  the 
Jury  might  have  Inferred  from  them  that  ap- 
pellant should  not  maintain  his  action. 

The  evidence  that  the  rejected  corn  was 
sold  to  Penzel  Grocery  Company  at  an  ad- 
vance price  was  clearly  Incompetent. 

The  evidence  as  to  card  published  by  Wil- 
liam Dugdale  was  also  inadmissible. 

Prof.  Wigmore  says:  "A  printed  list  of 
prices  at  which  a  class  of  goods  is  for  sale 
to  any  purchaser,  or  a  printed  report  of  the 
prices  obtained  at  actual  sale  in  open  market, 
may  l>ecome  trustworthy  so  far  as  it  is  in- 
tended to  be  consulted  by  all  persons  who 
care  to  know  the  prices,  and  has  been  expos- 
ed to  a  test  of  accuracy  by  dealings  with  such 
persons  on  the  faith  of  it,  and  has  further 
been  by  their  experience  found  generally  re- 
liable. A  price  current  list  or  a  market  re- 
port which  fulfills  these  conditions  and  has 
thus  sufficed  for  the  correct  information  of 
persons  who  transact  commercial  operations 
on  the  faith  of  it  may  well  suffice  for  inform- 
ing a  court  of  Justice."  8  Wigmore  on  Evi- 
dence, If  1702,  1704. 

In  Sisson  v.  Cleveland  ft  Toledo  Railroad 


Co.,  14  Mich.  489,  496,  90  Am.  Dec.  252,  Mr. 
Justice  Cooley,  speaking  for  the  court,  said: 
"Evidence  of  the  state  of  the  markets  as  de- 
rived from  the  market  reports  In  the  news- 
papers should  not  have  been  excluded. 
*  *  *  The  principle  which  supports  these 
cases  will  allow  the  market  reports  of  such 
newspapers  as  the  commercial  world  rely  up- 
on to  be  given  In  evidence.  As  a  matter  of 
fact  such  reports,  which  are  based  upon  a 
general  survey  of  the  whole  market  and  are 
constantly  received  and  acted  upon  by  deal- 
ers, are  far  more  satisfactory  and.  reliable 
than  Individual  entries  or  individual  sales  or 
inquiries;  and  courts  would  Justly  be  the 
subject  of  ridicule  if  they  should  deliberately 
shut  their  eyes  to  the  sources  of  information 
which  the  rest  of  the  world  relies  upon,  and 
demand  evidence  of  a  less  certain  and  satis- 
factory character."  See  St.  Louis  &  S.  F. 
Ry.  Co.  V.  Pearce,  82  Ark.  853,  358,  101  8.  W. 
760,  118  AAi.  St  Rep.  75;  CHquot's  Cham- 
pagne, 3  Wall.  114,  141, 18  L.  Ed.  116 ;  Terry 
V.  McNlel,  58  Barb.  (N.  Y.)  241,  247;  Fairly 
V.  Smith,  87  N.  C.  307,  371,  42  Am.  Rep.  522. 

It  was  not  shown  that  dealers  in  canned 
goods  constantly  received  and  acted  upon  the 
Dugdale  card,  and  has  thereby  proved  it 
worthy  of  confidence  and  reliable;  and  it 
was  not  competent  evidence. 

Reversed  and  remanded  for  a  new  trlaL 


CAIN,  Sheriff,  v.  WOODRUFF  COUNTY. 
(Supreme  Court  of  Arkansas.    March  1,  1909.) 

1.  Shebiffs  and  Constables  (|  77*)— Duties 

— POWEB    OF   LEGISLATUBE. 

In  the  absence  of  any  constitutional  limi- 
tation, the  Legislature  has  power  to  define,  add 
to,  and  vary  the  duties  of  a  sheriff. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  {  77.*] 

2.  Shebiffs  and  Constables  (§  29*)— Com- 
pensation—Statutoby  Provisions. 

There  being  no  constitutional  limitation  o( 
the  power  of  the  Legislature  to  fix  the  compen- 
sation of  the  sheriff.  Acts  1907,  p.  328.  amend- 
ing Kirby's  Dig.  §  4402,  allowing  the  sheriff  75 
cents  per  day  for  keeping  and  feeding  each  pris- 
oner confined  in  his  jail,  is  valid. 

[E^.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  46 ;  Dec.  Dig.  §  29.*] 

3.  Shebiffs  and   Constables  (§  29*)— Com- 
pensation—Statutory  Pbovibions. 

Acts  1907,  p.  328,  amending  Kirby's  Dig.  % 
4402,  allowing  a  sheriff  75  cents  per  day  for 
keeping  and  feeding  each  prisoner  conGned  in 
jail,  is  not  void  as  in  conflict  with  Const,  art. 
7,  i  28,  declaring  that  the  countv  court  shall 
have  the  exclusive  original  Jurisdiction  in  ail 
matters  relating  to  taxes,  disbursement  of  mon- 
ey, and  matters  of  local  concern. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,   Dec.  Dig.  §  29.*] 

Appeal  from  Circuit  Court,  Woodruff  Coon- 
ty ;   Hance  N.  Hutton,  Judge. 

Action  by  W.  R.  Cain,  Sheriff,  against 
Woodruff  County.  From  a  Judgment  for  de- 
fendant, plaintiil  appeals.    Reversed. 
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H.  M.  Woods,  for  appelant  J.  F.  Bom- 
mera,  for  appellee. 

FRAUBNTHAL,  J.  The  appellant,  who  la 
the  sheriff  and  Jailer  of  Woodrnff  coonty, 
presented  to  the  county  court  of  that  county 
for  allowance  his  account  against  that  county 
for  the  keeping  and  feeding  of  certain  pris- 
oners. His  account  amounted  to  $483.50,  and 
was  based  on  fixing  the  rate  or  charge  for 
each  prisoner  per  day  at  75  centa  The  county 
court  allowed  him  the  sum  of  $417.50  thereon, 
being  at  the  rate  of  65  cents  per  day  for  each 
prisoner,  and  refused  to  allow  the  difference 
of  $66.  The  appellant  then  appealed  to  the 
circuit  court,  and  In  that  court  this  case  was 
tried  by  the  court  sitting  as  a  Jury,  upon  an 
agreed  statement  of  facts,  from  which  It  ap- 
pears that  the  only  Issue  in  the  case  Is  wheth- 
er the  appellant  Is  entitled,  under  the  law,  to 
75  cents  per  day  for  keeping  and  feeding  each 
prisoner,  as  provided  by  act  No.  136  of  the 
General  Assembly  of  Arkansas  of  1907,  an 
act  to  amend  section  4402  of  Klrby's  Digest. 
Acts  1907,  p.  32&  If,  for  said  service,  he  Is 
entitled  under  that  act  to  76  cents  pfer  day, 
then  he  should  recover  $66;  otherwise  he 
should  recover  nothing.  It  Is  contended  by 
appellee  that  the  above  act  of  the  Legislature 
Is  unconstitutional,  and  on  that  account  the 
appellant  Is  not  entitled  to  75  cents  per  day 
as  provided  for  In  that  act  The  lower  court 
declared  as  a  matter  of  law  that  said  act  of 
the  Legislature  is  unconstitutional  and  void, 
and  that  therefore  the  appellant  was  not  en- 
titled to  recover,  and  rendered  judgment 
against  him  for  costs.  And  from  that  judg- 
ment an  appeal  is  prayed  to  this  court 

Act  No.  136  of  the  General  Assembly  of  the 
state  of  Arkansas  of  1907  is  as  follows : 

"Be  it  enacted  by  the  Oeneral  Assembly  of 
the  state  of  Arkansas: 

"Section  1.  Thiit  section  4402  of  Klrby's 
Digest  be  amended  to  read  as  follows : 

"  'Sec.  4402.  Whenever  any  person  commit- 
ted to  jail  upon  any  criminal  process,  under 
the  laws  of  this  state,  shall  declare,  on  oath, 
that  he  is  unable  to  boy  or  procure  necessary 
food,  the  sheriff  or  jailer  shall  provide  such 
prisoner  the  food  necessary  for  his  support, 
for  which  he  shall  be  allowed  the  sum  of  sev- 
enty-flve  cents  i)er  day ;  and  If  from  the  in- 
clemency of  the  season,  sickness  of  the  pris- 
oner, or  other  cause,  the  Sheriff  or  Jailer  is 
of  the  opinion  that  fuel  or  additional  cloth- 
ing is  necessary  for  such  prisoner,  he  shall 
famish  same,  for  which  he  shall  be  allowed 
a  reasonable  compensation.' 

"Sec.  2.  That  all  laws  and  parts  of  laws 
In  conflict  herewith  be  and  the  same  are  here- 
by repealed,  and  this  act  take  effect  and  be 
in  force  from  and  after  Its  passage." 

By  aection  46,  art  7,  of  the  Constitution  it 
is  provided  that:  "The  qualified  electors  of 
each  county  shall  elect  a  sheriff,  who  shall 
be  ex  officio  collector  of  taxes  unless  other- 
wise provided  by  law."  And  by  section  4,  art 
16^  of  the  Oonstitution  it  la  provided:  "The 
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General  Assembly  shall  fix  the  salaries  and 
fees  of  all  officers  in  the  state,  and  no  great- 
er salary  or  fee  than  that  fixed  by  law  shall 
be  paid  to  any  officer,  employ^  or  other  per* 
son,  or  at  any  rate  other  than  par  values 
and  the  number  and  salaries  of  the  clerka 
and  employes  of  the  different  departments  of 
the  state  shall  be  fixed  by  law."  Now  the 
Ck)nstltutlon  does  not  define  the  duties  of  the 
office  of  sheriff.  That  is  left  entirely  to  the 
Legislature  to  fix  and  determine;  and  it  la 
also  left  to  the  Legislature  to  fix  the  amount 
of  the  compensation  that  shall  be  paid  for 
services  required  of  such  officer.  It  Is  wdl 
settled  in  the  United  States  that  unless  the 
Constitution  otherwise  expressly  provides, 
the  Legislature  has  the  power  to  define  the 
duties  of  an  officer  and  to  increase  or  vary 
those  duties.  Throop  on  Public  Officers,  §  19. 
There  is  no  provision  In  our  Constitution 
that  Inhibits  the  Legislature  from  adding  to 
or  varying  the  duties  of  the  office  of  sheriff. 
The  office  of  sheriff.  In  this  regard,  is  similar 
to  the  office  of  clerk.  In  the  case  of  State  v. 
McDiarmld,  27  Ark.  176,  this  court  said: 
"The  office  of  clerk  as  fixed  by  the  Consti- 
tution Is  an  office  which  the  Legislature  can- 
not absolutely  abolish;  but  the  duties  to  be 
performed,  and  the  fees  to  be  paid,  is  a  thing 
wholly  within  the  control  of  the  Legislature." 
And  this  applies  equally  to  the  office  of  sher- 
iff under  our  present  Constitution.  The  Leg- 
islature, unless  restricted  by  the  Constitu- 
tion, has  full  and  plenary  powers  to  adopt 
such  policies  and  prescribe  the  duties  which 
it  demands  of  officers  in  carrying  out  such 
policies  which  it  deems  best  for  the  peace 
and  welfare  of  the  people.  Straub  v.  Gordon, 
27  Ark.  625;  Carson  v.  St  Francis  Levee 
District,  69  Ark.  513,  27  S.  W.  69a 

Aside  from  the  restriction  of  the  state  or 
federal  Constitution  the  Legislature  Is  un- 
fettered in  the  exercise  of  legislative  power. 
The  question  as  to  whether  the  enactment  is 
wise  or  exi>edlent  belongs  exclusively  for  the 
General  Assembly  to  determine.  State  v. 
Martin,  60  Ark.  343,  SO  S.  W.  421,  28  L.  R. 
A.  153.  "The  Constitution  regards  the  county 
court  as  a  political  and  corporate  body  that 
are  to  be  controlled  and  regulated  in  their 
discretion  by  the  acts  of  the  General  Assem- 
bly, and  not  as  Independent  of  or  superior  to 
it  As  political  and  corporate  bodies  they 
are  required  to  conform  their  action  to  the 
rule  of  the  Legislature,  and  in  the  exercise 
of  their  jurisdiction  to  proceed  in  the  mode 
and  manner  prescribed  by  law."  County  of 
Pulaski  V.  Irvln,  4  Ark.  475;  Hudson  v.  Jef- 
ferson County,  28  Ark.  869. 

Now  the  Legislature  has  prescribed  the 
following  duties  to  be  performed  by  the  sheD 
iff,  in  addition  to  his  other  duties,  and  which 
are  found  in  Klrby's  Digest : 

"Sec  4399.  The  sheriff  shall  have  custody 
and  charge  of  the  Jails  within  hia  county, 
and  all  prisoners  committed  in  hia  county, 
and  he  may  appoint  a  jailer,  for  whose  con- 
duct he  shall  be  responalblSk 
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"Sec  4400.  It  shall  be  the  duty  of  the  JaU- 
tit  to  receive  from  constable,  and  other  offi- 
cers, all  persons  who  may  be  apprehended  by 
such  constable  or  other  officer  for  offenses 
against  this  state,  or  who  shall  be  committed 
by  any  competent  authority." 

In  addition  to  this  the  L^slatnre  of  1907, 
l^  tlie  above  act  No.  136,  prescribed  It  the 
further  duty  of  the  sheriff  to  feed  said  pris- 
oners. Now  this  is  a  duty  that  is  added  by 
the  lawmaking  power  of  the  state  to  the  oth- 
er duties  required  of  the  sheriff.  It  is  con- 
nected with,  and  is  a  part  of,  the  machinery 
provided  for  the  enforcement  of  the  criminal 
laws  of  the  state.  As  Is  held  in  the  case  of 
Hart  V.  Howard  Oounty,  44  Ark.  560,  the  ex- 
pense of  imprisoning  a  convict  and  all  ex- 
penses connected  therewith  are  a  part  of  the 
cost  of  the  criminal  proceedings;  and  "this 
Includes,  of  course,  the  cost  of  feeding  him." 
In  the  performance  of  these  duties  the  sher- 
Ut  acts  as  an  officer.  He  does  not  do  these 
acts  under  an  employment,  but  he  performs 
them  in  his  official  capacity  by  virtue  of  the 
authority  conferred  and  the  duty  prescribed 
by  law.  And  therefore  the  receiving  of  the 
prisoner  upon  a  commitment,  the  imprison- 
ment by  him,  and  the  keeping  and  feeding  of 
him  are  all  acts  done  by  the  sheriff  under  au- 
thority of  law  and  in  his  official  capacity. 

The  Constitution  provides  that  the  General 
Assembly  sha^  fix  the  fees  and  salaries  of 
all  officers  of  the  state.  In  the  case  of  Hum- 
phry V.  Sadler,  40  Ark.  100,  this  court  has 
said :  "When  an  office  is  created  by  the  Con- 
stitution, but  the  compensation  is  left  to  the 
discretion  of  the  Legislature,  It  may  be  in- 
creased or  diminished  so  as  to  affect  the  in- 
cumbent. Now  it  makes  no  difference  wheth- 
er the  compensation  be  by  fees  or  salary." 
The  Legislature  is  therefore  the  final  and  su- 
preme power  to  fix  and  determine  the  amount 
of  the  compensation  that  such  officers  shall 
receive  for  the  duties  prescribed.  As  is  said 
to  Throop  on  Public  Officers  (section  500): 
"Tbe  rlgbt  of  an  officer  to  his  fees,  emolu- 
ments or  salary  is  such  only  as  is  prescribed 
by  statute.  •  •  •  The  compensation  for 
official  services  are  not  fixed  upon  any  mere 
principle  of  a  qusntum  meruit,  but  upon  the 
Judgment  and  consideration  of  the  IjCgisla- 
ture,  as  a  just  medium  for  the  services  which 
the  officer  may  be  called  upon  to  perform. 
These  may  in  some  cases  be  extravagant  for 
specific  services,  while  in  others  they  may 
furnish  a  remuneration  which  is  wholly  in- 
adequate." The  Legislature  has  provided  as 
a  fee  or  remuneration  for  the  feeding  of  a 
prisoner  the  sum  of  75  cents  per  day.  It  has 
the  power  to  do  this ;  and  so  it  is  the  law. 

It  is  urged  by  appellee  that  the  above  act 
No.  136  of  General  Assembly  of  1907  Is  in 
conflict  with  article  7,  g  28,  of  the  Constitu- 
tion, which  is  as  follows:  "County  courts 
shall  have  the  exclusive,  original  jurisdiction 
in  all  matters  relating  to  county  taxes,  roads, 


bridges,  ferries,  paupers,  bastards,  vagrants, 
apprenticeship  of  minors,  disbursement  of 
money  for  county  purposes,  and  in  every  oth- 
er case  that  may  be  necessary  to  the  internal 
Improvement  and  local  concerns  of  the  re- 
spective counties.  The  county  court  shall  be 
held  by  one  Judge,  except  in  cases  otherwise 
herein  provided."  It  la  contended  that  the 
duty  placed  upon  the  sheriff  to  feed  the  pris- 
oners is  a  matter  of  local  concern  of  the  re- 
q>ective  counties,  and  so  confided  to  the  ex- 
clusive Jurisdiction  of  the  county  court ;  and 
on  this  account  the  Legislature  has  no  con- 
stitutional authority  to  fix  the  amount  of  the 
compensation  therefor.  But  as  above  seeu, 
the  feeding  of  the  prisoners  is  a  duty  which 
the  Legislature  has  prescribed  must  be  per- 
formed by  the  sheriff  as  one  of  the  duties  of 
his  office ;  and  the  Constitution  provides  that 
the  Legislature  shall  fix  the  amount  of  the 
remuneration  for  the  performance  of  the 
service  required  by  the  observance  of  that 
duty.  The  Legislature  may  have  determined 
that  the  performance  of  this  duty  demanded 
more  than  the  mere  furnishing  of  food.  It 
may  require,  and  does  require,  in  the  per- 
formance of  this  duty  also  the  care,  protec- 
tion, supervision,  and  responsibility  of  an  of- 
ficer. The  fees  and  salaries  that  are  paid  by 
the  respective  counties  to  their  respective  of- 
ficers are  matters  of  local  concern  to  the  re- 
spective counties,  and  yet  no  one  doubts  that 
the  Legislature  has  the  power  to  fix  the 
amount  of  those  fees  and  salaries,  and  does. 
It  is  because  the  exercise  of  that  power  is 
not  in  confiict  with  the  provision  of  the  Con- 
stitution relied  herein  upon  by  appellee.  And 
so,  too,  the  provisions  of  act  No.  136  of  the 
General  Assembly  of  1907  are  not  inhibited 
by  that  provision  of  the  Constitution. 
Reversed  and  remanded. 


JOHNSON  et  aL  ▼.  WEST. 
(Supreme  Court  of  Arkansas.    March  22,  1909.) 

1.  APPKAL  and  EBBOB   a  365*)— PBOCKXDINaS 
TOB   TBARBFEB— OBDEB  FOB   APFEAI.. 

Where  the  order  granting  an  appeal  re- 
cited that  C.,  an  attorney,  prayed  an  appeal 
which  was  granted,  and  90  days  allowed  him  in 
which  to  file  his  bill  of  exceptions,  but  the  rec- 
ords showed  that  defendants  appeared  by  C 
as  attorney,  and  that  the  bill  of  exceptions  was 
filed  for  them,  the  appeal  was  granted  to  de- 
fendants, and  not  to  C. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  1985;    Dec.  Dig.  |  365.*] 

2.  Cebtiobabi  ({  9*)— Natubk  or  WuT— DiB- 

CBKTION  OF  COUBT. 

Certiorari  is  not  a  writ  of  right,  and  will 
only  be  granted  in  the  sound  discretion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  15;    Dec  Dig.  {  9.*] 

8.  Ckbtiobabi  ({  41*)— RiaHi  or  Wbit-Nk- 

CEBSriY  OF  EXFKDrriON. 

Certiorari  will  be  refused  where  a  peti- 
tioner fails  to  show  that  he  proceeded  ezpedi- 
tloasly  after  the  necessity  of  suing  out  the  writ 
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appeared,  especially  where  great  public  incon- 
veuience  would  result  from  issuing  it,  as  where 
it  is  issued  to  review  proceedings  establishing  a 
highway. 

[Ekl.  Note.— For  other  cases,  see  Certiorari, 
Gent.  Dig.  I  58;   Dec.  Dig.  S  41.*] 

4.  Highways  (g  82*)— EerrABUSHiaRT— Pbo- 

OBSDinaB— RsuoiiaTBAVCES. 

If  proceedings  to  establish  a  public  highway 
were  T<Md  because  the  court  had  no  jurisdiction, 
a  lemonstntor  could  have  made  himself  a  party 
to  the  proceeding  bj  order  of  the  coart  and 
■howed  the  lack  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  71-74;  Dec.  Dig.  {  32.*] 

6.  HioHWATB  (f  60*) — Establishment— Ceb- 
TiOBABi  TO   Review    Pboceedihos— Right 

TO  WBIT— DCLAT. 

A  petition  to  eetablish  a  highway  was 
filed  January  Slst,  and  remonstrator  appeared 
twice,  on  April  and  July  2d,  and  filed  exceptions 
to  the  viewers'  report,  but.  did  not  ohject  that 
the  conrt  had  no  jurisdiction  becanse  the  peti- 
tion did  not  show  that  10  of  petitioners  were 
freeholders,  and,  when  her  exceptions  were  over- 
ruled on  July  2d,  she  appealed  to  the  circuit 
court  and  filed  bond,  thereby  superseding  pro- 
ceedings on  the  order  establishing  the  highway 
until  the  appeal  was  dismissed,  a  period  of  about 
five  months.  Laclc  of  Jurisdiction  was  first  al- 
leged in  her  petition  for  certiorari  to  review 
the  order.  The  evidence  taken  at  the  hearing 
of  the  highway  petition  showed  that  10  peti- 
tioners were  in  fact  freeholders.  Held,  in  view 
of  remonstrator's  delay  in  raising  the  jurisdic- 
tional question,  that  a  writ  of  certiorari  to 
review  the  order  establishing  the  road  should 
have  been  denied. 

[Eid.  Note.— For  other  cases,  see  Highway*, 
Cent.  Dig.  |  208;  Dec.  Dig.  §  60.*] 
8.  Highways  (|  29*)— Establishment^— Peti- 
tion—Qualitioation  OF  Petitionebb. 
A  petition  to  establish  a  public  highway 
should  show  that  10  of  petitioners  were  free- 
holders of  the  county. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {  61;    Dec.  Dig.  {  29.*] 

7.  Highways    ({    68*)— Establishment— Af- 
PEAI/— Supebsedeab. 

Under  Kirby's  Dig.  g  3006,  providing  that 
the  county  court  after  notice  of  appeal  from  its 
decision  establishing  a  road  has  beien  given  shall 
not  issue  any  order  in  the  premises  until  after 
10  days  from  rendition  of  the  decision  appealed 
from,  and,  it  the  appeal  shall  not  have  been  i)er- 
fected,  the  clerk  shall  issue  the  order  for  the 
opening  of  the  road,  an  appeal,  with  bond,  to  the 
circuit  court  from  an  order  establishing  a  high- 
way, superseded  proceedings  on  the  order  until 
the  apeal  was  dismissed. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  191;    Dec.  Dig.  i  58.*] 

Appeal  from  Circuit  Court,  Independence 
County;  Frederick  D.  Pulkerson,  Judge. 

Certiorari  by  B.  C.  West  against  Henry 
W.  Johnson  and  others  to  review  an  order 
establishing  a  highway.  From  a  Judgment 
quashing  the  order,  defendants  appeal.  Re- 
versed and  -writ  quashed. 

Samuel  M.  Casey,  for  appellants.  Ernest 
Nelll  and  McCaleb  &  Reeder,  for  appellee. 

BATTLE,  J.  On  the  31st  day  of  January, 
1907,  Henry  W.  Johnson  and  240  other  per- 
sons filed  in  the  Independence  county  court 
a  petition  as  follows: 


"In  the  Independence  Coantjr  Court 
"To  the  Hon.  S.  B.  Wycough,  County  Judge: 

"We,  your  petitioners  and  citizens  of  the 
county  of  Independence  and  state  of  Arkan- 
sas, would  most  respectfully  ask  the  court 
to  grant  such  orders  and  have  same  entered 
of  record  for  the  opening  of  a  new  road  tn 
said  county  as  follows,  to- wit:  [Here  fol- 
lows the  description  of  the  road.] 

"We  believe  that  the  opening  of  said  road 
Is  needed  for  the  public  travel  and  will  be 
to  the  best  Interest  of  a  considerable  number 
of  the  citizens  living  in  the  vicinity  of  the 
proposed  road. 

"Respectfully  submitted." 

Upon  the  filing  of  the  above  petition,  to- 
gether with  proof  of  publication  and  bond 
as  required  by  statute,  the  court  made  an 
order  appointing  viewers  on  the  6th  of  Feb- 
ruary, 1907,  said  order  reading  aa  follows: 

"On  this  day  was  presented  to  the  court 
the  petition  of  Henry  W.  Johnson  and  more 
than  10  other  citizens  of  Independence  coun- 
ty, asking  the  establisbment  of  a  public 
road,  etc 

"These  three  viewers  failed  to  meet  at 
the  time  and  place  appointed  and  two  of 
them  filed  a  report  showing  this,  and  there- 
upon the  court  made  an  order  upon  applica- 
tion, appointing  three  new  viewers  with  slm- 
Oar  directions  as  those  given  the  first  three. 

"Only  two  of  the  second  set  of  viewers, 
namely,  O.  J.  Llndsey  and  W.  U  Wilklns, 
met  at  the  time  an>ointed,  but  they  took 
the  oath  as  required,  made  the  view  of  the 
road,  and  reported  to  the  county  court  in 
favor  of  its  establishment  and  assessed  dam- 
ages to  the  landowners  Involved,  allowing 
$100  to  the  appellee  herein. 

"When  the  above  report  of  the  viewers 
came  on  for  hearing  in  the  coimty  court,  the 
appellee  appeared  in  person  and  by  attorney 
and  filed  her  exceptions  thereto,  raising 
three  objections  to  the  confirmation  of  the 
said  report  as  follows: 

"First  That  said  report  of  the  viewers 
showed  that  only  two  of  the  three  viewers 
appointed  by  the  court  bad  met  or  partici- 
pated In  said  view. 

"Second.  That  said  amount  of  damage  al- 
lowed her  was  Insufflcient  to  compensate 
her  for  the  lands  taken  because  same  are 
very  valuable  and  worth  $75  per  acre. 

"Third.  That  said  road  would  not  be  of 
BuflJclent  importance  to  the  public  to  author- 
ize its  establishment,  and,  further,  that  said 
road  ran  through  a  low  and  marshy  ground, 
and  would  be  very  expensive  and  dllScult  to 
construct,  etc. 

"Upon  the  filing  of  these  objections  to  the 
report  of  the  viewers,  the  petitioners  for 
the  road,  seeing-  that  only  two  of  the  view- 
ers liad  met,  and  not  wishing  to  risk  the 
matter  on  this  point,   asked  leave  of  the 
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court  to  withdraw  this  report  of  th«  view- 
ers, and  that  the  court  again  and  for  the 
third  tlDue  appoint  three  Tlewers,  which  the 
court  did,  appointing  N.  M.  Wilson,  O.  M. 
ntompBOO,  and  J.  W.  Scott  aa  viewers,  and 
directing  them  to  proceed  on  the  80th  of 
April,  1907,  or  within  Ave  days  thereafter  to 
view  and  survey  out  said  road. 

"These  three  viewers  met  on  the  day  ap- 
pointed, the  aoth  day  of  April,  1007,  and 
viewed  out  said  road,  and  made  a  report  to 
the  county  court  recommending  the  estab- 
lishment of  the  road  as  prayed  for  and  as- 
sessing damages  to  the  three  landowners. 
Including  $100  to  the  appellee  herein,  and  It 
Is  the  order  of  the  court  adopting  this  re- 
port that  Is  now  In  question. 

"Mrs.  West  was  present  with  viewers  at 
the  time  the  last  survey  was  made. 

"Thereafter  this  report  of  the  viewers 
came  on  for  hearing  at  the  July  term  of  the 
county  court 

"The  appellee  appeared  therein  In  person 
and  by  attorney,  and  filed  ber  exceptions  to 
the  report  of  said  viewers.  In  which  she  rais- 
ed three  objections  to  the  confirmation  of 
the  said  report,  namely: 

"First  That  the  report  of  the  vleirers 
was  so  vague  In  description  of  the  land  In- 
tended to  be  taken  that  It  was  void,  because 
It  failed  to  state  on  which- side  Of  the  town- 
ship line  said  road  was  t6  be  established. 

"The  second  exception  related  to  the  In- 
adequacy of  damages  allowed  by  the  view- 
ers. And  the  third  and  last  exception,  be- 
cause the  proposed  road  would  not  be  of  suf- 
ficient Importance  to  the  public  to  Justify 
Its  establishment  owing  to  the  great  ez- 
I>ense  necessary  to  construct  and  maintain 
It  etc.  HowevM",  she  suggested  a  route  for 
said  road  In  her  exertions  which  would  be 
free  from  above  objections,  and  she  recom- 
mended this  route. 

"It  will  be  observed  that  no  question  as 
to  failure  of  the  petition  to  state  that  peti- 
tioners were  freeholders  was  raised.  Nor 
was  any  question  raised  by  appellee  that 
she  had  not  been  properly  notified  of  the 
meeting  of  the  viewers  as  provided  by  sec- 
tion 2999  of  Klrby's  Digest 

"On  the  2d  day  of  July,  1007,  the  following 
order  was  made  by  the  court: 

"  'In  the  Matter  of  Establishing  a  Public 
Road  in  Christian  Township: 

"  'On  this  day  was  presented  to  the  court 
the  report  of  N.  M.  Wilson,  6.  M.  Thomp- 
son, and  J.  W.  Scott  heretofore  appointed 
viewers  by  the  court  to  view,  survey,  and 
lay  out  a  new  road,  situated  In  Christian 
township,  to  wit: 

"'Beginning  at  the  northwest  comer  of 
the  northeast  quarter  of  the  northeast  quar- 
ter of  section  6,  township  11  North,  range  4 
West  thence  running  on  the  township  line 
west  between  township  li  North  and  12 
North  about  one  mile  or  such  distance  nec- 
essary to  intersect  the  public  road  that  leads 


from  Oil  Trough  to,  or  in  the  direction  of 
Pleasant  Plains,  Ark. 

"And,  It  appearing  to  the  court  that  Mrs. 
B.  0.  West  and  others  had  filed  certain  ex- 
ceptions to  said  report,  the  same  was  sub- 
mitted to  the  court  upon  the  te»tlmony  of 
the  witnesses  both  tat  the  original  petition- 
ers and  the  exceptors,  and  upon  argument 
of  counsel  tor  both  of  same,  and  the  court 
being  fully  advised  In  the  premises,  is  sat- 
isfied that  such  road  will  be  of  sufficient 
importance  to  the  public  to  cause  damages 
and  compensation  which  have  been  assessed 
by  the  said  viewers,  to  be  paid  by  the  coun- 
ty, and  finding  that  the  amount  so  assessed 
is  reasonable  and  Just  except  as  to  Mrs.  E. 
O.  West  the  said  report  of  the  viewers  is 
hereby  confirmed,  except  that  Mrs.  a  C. 
West  Is  allowed  for  full  compensation  for 
damages  by  reason  of  the  opening  of  said 
road  the  sum  of  |150,  which,  together  with 
the  amounts  assessed  to  Mrs.  Lizzie  Vaugh- 
an,  to  wit,  the  sum  of  $1650,  and  J.  M.  Ste- 
phens, 116.50,  the  county  treasurer  is  direct- 
ed to  pay  to  the  said  parties. 

"  'It  is  thereupon  considered,  ordered,  and 
adjudged  that  a  public  road  be  and  the  same 
is  hereby  established  as  above  described, 
to  wit: 

"  '[Here  follows  copy  of  description  of 
said  road  which  has  been  given.]  The  order 
proceeds* 

"  'It  Is  further  considered,  ordered,  and 
adjudged  that  the  county  of  Independence 
pay  all  costs  In  and  about  this  proceeding. 
From  which  ruling  of  the  court  In  laying 
out  said  road  and  assessing  damages  there- 
for Mrs.  B.  C.  West  prayed  an  appeal  to  the 
circuit  court,  which  is  by  the  court  granted, 
and  she  is  given  10  days  by  the  court  In 
which  to  file  her  bond.'" 

An  appeal  from  the  order  and  judgment 
of  the  county  court  was  taken  in  due  time 
and  an  affidavit  and  bond  were  ffied.  This 
appeal  was  afterwards  dismissed  on  mo- 
tion of  Mrs.  West 

On  the  20th  day  of  December,  1907,  Mrs. 
West  presented  to  the  Independence  circuit 
court  a  petition  for  a  writ  of  certiorari  di- 
recting the  clerk  of  the  Independence  coun- 
ty court  to  certify  to  the  circuit  court  copies 
of  all  the  foregoing  petition,  exceptions,  re- 
ports, and  proceedings,  to  the  end  that  they 
may  be  reviewed  by  the  circuit  court  and 
other  relief.  The  writ  was  granted,  and 
the  return  of  the  county  clerk  showed  the 
same  as  we  have  stated. 

The  petition  alleged  two  reasons  why  the 
order  of  the  county  court  was  void: 

"First  Because  the  petition  originally  fil- 
ed in  the  county  court  as  well  as  the  order 
made  thereon,  failed  to  show  that  the  peti- 
tioners were  freeholders  of  said  county. 

"Second.  Because  no  notice  was  given  the 
petitioners  of  the  time  and  place  of  meeting 
of  the  viewers  as  provided  by  section  2889 
of  Klrby's  Digest." 

Evidence  was  adduced  at  the  trial  of  this 
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canse  by  consent  of  the  parties.  It  was 
shown  In  part  by  this  evidence  that  more 
than  10  of  the  petitioners  to  the  county 
court  for  a  new  road  were  freeholders  of 
the  county  of  Independence. 

On  the  18th  day  of  May,  1906,  the  circuit 
court,  after  hearing  the  pleadings  and  the 
evidence,  and  Inspecting  the  records,  quash- 
ed the  order  of  the  county  court  made  on 
the  2d  day  of  July,  1907;  and  defendants 
appealed. 

The  order  of  the  circuit  court  granting  the 
appeal  Is  as  follows:  "And  thereupon  Sam 
M.  Casey,  attorney,  prayed  an  appeal  to  the 
Supreme  Court,  which  Is  by  the  court 
granted;  and  upon  his  application  he  la  al- 
lowed 90  days  In  which  to  file  his  bill  of 
exceptions."  Appellee  contends  that  the  ap- 
peal was  granted  Casey,  and  be  was  given 
time  In  which  to  file  bill  of  exceptions,  and 
the  appeal  was  improperly  granted,  because 
the  record  does  not  show  that  he  was  a 
party.  But  It  does  show  that  the  defend- 
ants appeared  by  him  as  attorney,  and  that 
the  bill  of  exceptions  was  filed  for  the  de- 
fendant. This  clearly  shows  that  the  appeal 
was  granted  to  the  defendants. 

The  writ  of  certiorari  Is  not  a  writ  of 
right,  and  Its  allowance  rests  in  the  sound 
discretion  of  the  court  "The  rule,"  says 
the  court  In  Black  v.  Brlskley,  54  Ark.  375, 
16  S.  W.  1030,  "is  to  refuse  It  when  the  par- 
ty seeking  it  falls  to  show  that  he  has  pro- 
ceeded with  expedition  after  discovering 
that  It  was  necessary  to  resort  to  it,  and 
especially  where  great  public  Inconvenience 
will  result  from  its  use."  And  in  Sumerow 
Y.  Johnson,  56  Ark.  86,  19  S.  W.  114,  115,  It 
is  said:  "The  court  to  which  the  applica- 
tion for  the  writ  is  made  may  hear  testi- 
mony dehors  the  record  to  determine  wheth- 
er It  Is  unwise  to  grant  the  use  of  the  writ." 
Bnigett  v.  Apperson,  52  Ark.  221,  12  8.  W. 
559.  In  a  case  like  this,  when  the  building 
of  a  public  road  is  involyed,  the  party  seek- 
ing the  writ  ought  to  apply  for  it  without 
unreasonable  delay.  He  ought  not  to  be  al- 
lowed to  postpone  the  building  of  public  Im- 
provements unnecessarily.  Dunlop  v.  To- 
ledo, Ann  Arbor  ft  Grand  Trunk  Ry.  Co.,  46 
Mich.  190,  9  N.  W.  249,  and  cases  cited 
above. 

In  the  case  before  us,  appellee  seeks  to 
set  aside  an  order  of  the  county  court  for 
an  omission — for  the  failure  of  the  record  to 
show  that  10  of  the  petitioners  for  new  road 
were  freeholders  of  the  county,  which  the 
record  shoxild  have  shown.  The  petition  for 
the  new  road  was  filed  on  the  31st  day  of 
January,  1907.  Twice  In  the  progress  of  the 
proceeding,  to  wit,  on  the  2nd  day  of  April, 
1907,  and  2nd  day  of  July,  1907,  the  appel- 
lee appeared  and  filed  exceptions  to  the 
viewers'  report.  In  no  case  did  she  allege 
that  the  proceedings  of  the  viewers  or  court 
were  void  because  the  court  did  not  have 


Jurisdiction.  She  had  a  speedy  remedy. 
She  could  have  made  herself  a  party  to  the 
proceeding  by  order  of  the  court  and  shown 
that  the  court  Iiad  no  Jurisdiction,  if  it  had 
none;  but  she  was  silent  as  to  Jurisdiction, 
and,  when  the  county  court  overruled  her 
exceptions  on  the  2d  day  of  July,  1907,  ap- 
pealed to  the  circuit  court,  and  filed  bond, 
and  thereby  superseded  proceedings  on  the 
order  of  the  county  court  until  the  appeal 
was  dismissed,  a  period  of  about  five  months. 
Kirby's  Dig.  {  3006.  The  failure  of  the  rec- 
ord of  the  county  court  to  show  Jurisdiction 
was  kept  in  the  background  until  the  20tb 
day  of  December,  1907,  when  the  petition 
for  writ  of  certiorari  was  filed.  The  evi- 
dence taken  at  the  hearing  of  the  last-men- 
tioned petition  by  consent  of  parties  shows 
a  reason  for  so  doing:  and  that  is,  the  truth 
is  that  more  than  10  of  the  petitioners  to 
the  county  court  for  a  new  road  were  free- 
holders of  the  county,  and  their  petition 
could  have  been  so  amended  as  to  show  the 
Jurisdiction  of  the  county  court  The  writ 
of  certiorari  should  have  been  denied.  Ap- 
pellee should  not  be  permitted  to  delay  the 
building  of  the  public  road  In  such  manner. 
Judgment  reversed  and  writ  quashed. 


^cFABIiANB  et  al.  ▼.  TORE:. 
(Supreme  Court  of  Arkansas.    March  29,  1909.) 

1.  CONTKACTS    (J    165*)— CONSTBCCTION— COIC- 

TBAOT  Pbbpabkd  bt  Pabtiks  Benefited. 
A   contract   prepared    by    the    parties    for 
whose  benefit  it  was  executed  merely  as  a  privi- 
lege to  them  must  be  construed  as  unfavorably 
against  them  as  Its  terms  will  admit. 

[Ed.   Note.— For  other  cases,  see   Contracts, 
Cent.  Dig.  g  736;    Dec.  Dig.  |  155.*] 

2.  Bills  ard  Notes  (J  432*)— Contract  to 
Pat  IK  Coal— CoNSTBuoriON. 

A  coal  company  in  which  plaintilT  was  in- 
terested, being  indebted  to  a  lumber  company 
of  which  he  was  president,  executed  notes  there- 
for, which  by  a  separate  written  contract  be- 
tween the  parties  were  made  payable  in  coal  to 
be  delivered  when  ordered  by  the  lumber  com- 
pany, which  agreed  to  renew  the  notes  so  as  to 
extend  the  time  of  payment  till  they  could  be 
paid  in  coal.  At  the  same  time  defendants  as 
principal  and  sureties  executed  a  note  in  con- 
troversy to  piaintUf  for  his  stock  in  the  coal 
company,  and  plaintiff  and  two  other  parties 
interested  in  the  lumber  company  by  a  written 
contract  granted  defendants  the  right  to  pay  the 
note  in  coal  delivered  to  the  order  of  the  lum- 
ber company  as  ordered,  but  not  to  exceed  1,000 
tons  i>er  month,  except  by  mutual  consent,  pro- 
vided defendants  could  not  begin  delivery  til] 
the  debt  of  the  coal  company  to  the  lumber 
company  was  fully  paid  as  provided  by  the  con- 
tract first  referred  to.  It  was  further  agreed 
that  defendants'  privilege  to  pay  in  coal  should 
l>e  at  an  end  on  maturity  of  toe  note,  and  what- 
ever snm  should  then  l>e  due  should  l>e  payable 
in  money  according  to  its  terms.  Held  that, 
on  maturity  of  the  note  in  controversy,  the 
right  to  pay  it  in  coal  ended  in  accordance  with 
the  plain  letter  of  the  contract,  which  could 
not  be  construed  to  simply  mean  that  the  right 
to  deliver  coal  in  satisfaction  of  the  note  should 
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not  interfere  vith  delivery  of  coal  to  the  lumber 
company. 

[Ed.  Note.— For  other  casei,  we  Bills  and 
Notea,  Dec  Dig.  {  432.*] 

8.   CORTBACTS    ({    IB*)— N«nt88ITT    Or    AB8XRT 

or  Paktits. 

Courts  do  not  make  contracts  for  parties, 
but  merely  construe  and  enforce  them. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  I  61 ;   Dec.  Dig.  {  15.  *1 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Edward  W.  Winfleld,  Judge. 

Action  by  J.  B.  York  against  R.  W.  Mc- 
Farlane  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

T.  O.  Malloy  and  Palmer  Danalier,  for  ap- 
pellants. Taylor  &  Jones  and  Daniel  Taylor, 
(or  apptilee. 

Mcculloch,  C.  J.  York  sued  McFar^ 
lane,  Pryor  and  McKelvey  on  a  past-due 
promissory  note  for  $2,200,  and  recovered 
Judgmmt  below  for  the  amount  of  the  note, 
with  Interest  Defendants  pleaded  as  a  de- 
fense that,  under  a  contempwaneons  written 
agreement  with  plaintiff,  they  had  the  right 
to  pay  said  note  In  coal,  and  that  they  had 
from  time  to  time  offered  to  deliver  coal  In 
satisfaction  of  the  note,  which  plaintiff  had 
refused  to  accept  The  facts  In  the  case  are 
undisputed,  and  are.  In  substance,  as  follows: 

At  the  time  of  the  transactions  fn  ques- 
tion York  was  president  of  the  Bluff  City 
Lumber  Company,  of  Pine  Bluff,  Ark.,  and 
McFarlane  was  president  of  the  Greenwood 
Coal  &  Lumber  Company,  of  Sebastian  coun- 
ty. Ark.  The  Greenwood  Coal  &  Lumber 
Company  was  Indebted  to  the  Bluff  City 
Ltimber  Company  In  the  sum  of  $10,000,  and 
executed  notes  for  the  amount,  with  Interest. 
A  separate  contract  was  executed  between 
the  two  companies,  wherein  It  was  stipulated 
that  said  notes  should  be  payable  in  coal,  to 
be  delivered  from  time  to  time  to  the  Bluff 
City  Lumber  Company  at  prevailing  prices 
at  the  time  of  such  deliveries.  It  was  agreed 
that  the  coal  should  be  delivered  when  re- 
quired by  the  Bluff  City  Lumber  Company 
and  ordered  by  it,  and  that  the  notes  should 
be  renewed  from  time  to  time  so  as  to  extend 
the  time  of  payment  until  they  could  be  paid 
in  coal  under  the  contract  York  was  also 
Interested  in  the  Greenwood  Coal  &  Lumber 
Company  as  a  stockholder,  and  the  note  In 
controversy  was  executed  to  him  by  McFar- 
lane, with  his  codefendants  Pryor  and  Mc- 
Eelvey  as  sureties.  In  payment  for  his  stock 
in  said  company.  At  the  same  time  another 
contract  was  entered  Into  between  McFar- 
lane, Pryor,  and  McKelvey  on  the  one  side, 
and  York,  Rutherford,  and  Samstag  on  the 
other,  the  last-named  -parties  being  also  in- 
terested In  the  Bluff  City  Lumber  Com- 
pany, which  said  contract  is  as  follows: 
"That  whereas,  B.  W.  McFarlane,  T.  B.  Pry- 
or, and  A.  A.  McKelvey  have  executed  three 


notes  In  the  sum  of  twenty-two  hundred  dol- 
lars, each  payable  respectively  to  J.  B.  York, 
J.  F.  Rutherford,  and  C.  J.  Samstag,  eighteen 
months  after  their  date,  May  2S,  1906,  at  the 
Sebastian  County  Bank,  of  Greenwood,  Ar- 
kansas. Now,  the  makers  of  said  notes,  Mc- 
Farlane, Pryor,  and  McKelvey,  are  hereby 
granted  the  right  and  privilege  to  pay  off 
said  notes  In  coal  at  the  prevailing  price, 
set  by  the  McAlester  B^el  Company,  less  a 
commission  of  ten  cents  per  ton,  to  be  deliv- 
ered f.  0.  b.  cars  Greenwood,  Arkansas,  to 
the  order  of  the  Bluff  City  Lumber  Company 
and  of  such  grade  as  ordered,  but  not  to  ex- 
ceed In  quantity  one  thousand  tons  per 
month,  except  by  mutual  consent;  provided, 
however,  that  said  McFarlane,  Pryor,  and 
McKelvey  shall  not  be  permitted  to  begin 
the  delivery  of  any  coal  under  the  terms  of 
this  agreement  until  the  indebtedness  pro- 
vided by  a  certain  written  contract,  this  day 
executed,  between  the  Greenwood  Coal  St 
Lumber  Company  and  the  Bluff  City  Lum- 
ber Company,  and  B.  W.  McFarlane,  J.  B. 
York,  C.  J.  Samstag  and  J.  F.  Rutherford, 
Is  fully  paid  off  and  discharged  under  the 
terms  as  provided  In  said  written  contract 
All  coal  as  furnished  under  the  terms  of  this 
agreement  shall  go  as  a  credit  upon  said 
notes,  to  be  credited  on  each  of  said  notes 
pro  rata  and  equally. 

"It  Is  further  agreed  that  the  privilege 
herein  granted  to  deliver  coal  as  a  credit  np- 
on  said  notes  shall  be  at  an  end  and  this 
contract  shall  terminate  upon  the  maturity 
of  said  notes  and  whatever  sum  shall  be  due 
on  said  notes  at  their  maturity  shall  be  pay- 
able in  money  according  only  to  the  terms  of 
said  notes." 

The  note  to  the  Bluff  City  Lumber  Com- 
pany had  not  been  paid  in  full  at  the  time  of 
the  trial  of  this  cause,  and  the  plaintiff  had 
refused  to  accept  deliveries  of  coal  in  satis- 
faction of  the  note  In  controversy.  All  of 
these  notes  and  contracts  are  conceded  by 
both  parties  to  have  been  contemporaneous 
in  point  of  time,  and  that  they  should  be 
treated  together  as  parts  of  the  same  trans- 
action. Viewing  them  in  this  light,  have  de- 
fendants the  right  to  require  the  acceptance 
of  coal  in  satisfaction  of  the  note  to  the 
plaintiff  prior  to  the  satisfaction  of  the  note 
to  the  Bluff  City  Lumber  Company?  Mr. 
McFarlane  testified  that,  If  sufficient  coal 
had  been  taken  by  the  Bluff  City  Lumber 
Company  under  the  contract,  both  obliga- 
tions could  have  been  discharged  by  the  de- 
livery of  coal  before  the  maturity  of  the  note 
to  York.  It  will  be  observed  that  the  Bluff 
City  Lumber  Company  was  not  required  to 
accept  any_  given  quantity  of  coal  within  any 
stated  period.  The  effect  of  the  contract 
was  to  stipulate  for  payment  of  the  notes  in 
coal,  to  be  delivered  when  needed  by  the 
lumber  company,  and  required  it  to  extend 
the  payment  of  the  notes  until  such  time  as 
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they  should  be  paid  In  coal  aa  ordered.  The 
contract  provided  no  method  for  the  payment 
of  thoae  notes  except  In  coal,  and  no  other 
method  could  hare  been  resorted  to  except 
In  the  evoit  of  the  refusal  of  the  coal  com- 
pany to  pay  in  coal.  The  lumber  company 
was  compelled,  under  the  contract,  to  accept 
paymmt  in  coal,  bat  could  choose  its  own 
time  for  accepting  deliveries  of  coal.  Of 
coarse,  it  shoald  be  read  into  the  contract 
that  the  lumber  company  could  not  unrea- 
sonably poflti>one  the  delivery  and  acceptance 
of  the  coal ;  bat  there  is  no  evidence  in  this 
case  tending  to  show  that  such  was  done,  or 
that  the  lumber  company  failed  to  order  coal 
when  it  needed  the  same. 

The  supplemental  contract  with  reference, 
to  the  manner  of  paying  the  note  in  contro- 
versy expressly  provides  that  the  defendants 
should  not  be  permitted  to  deliver  coal  un- 
der the  terms  of  the  agreement  until  the  in- 
debtedness of  the  coal  company  to  the  lum- 
ber company  shoald  be  fully  paid  off  and  dis- 
charged; and  it  further  provides  that  the 
privilege  granted  of  paying  the  note  in  coal 
should  be  at  an  end  at  the  maturity  of  the 
note.  The  substance  of  this  agreement  was 
merely  to  grant  the  privilege  to  the  defend- 
ants of  paying  in  coal  before  the  maturity  of 
the  note  in  the  event  that  the  indebtedness 
to  the  Bluff  City  Lumber  Company  should  be 
discharged  before  that  time.  This  contract 
being  executed  for  the  benefit  of  the  defend- 
ants and  merely  as  a  privilege  to  them,  and 
also  being  a  contract  prepared  by  them,  it 
must  be  construed  as  unfavorably  against 
them  as  its  terms  will  admit.  Ingllsh  v. 
Watklns,  4  Ark.  199;  Leslie  v.  Bell,  73  Ark. 
338,  84  S.  W.  491;  Allen- West  Com.  Co.  v. 
People's  Bank,  74  Ark.  41,  84  S.  W.  1041. 
Now,  if  we  Interpret  the  contract  according 
to  the  literal  meaning  of  its  terms,  the  de- 
fendants have  not  brought  themselves  with- 
in the  privilege  granted  by  it,  for  it  is  con- 
ceded that  the  debt  to  the  Bluff  City  Lumber 
Company  has  not  been  paid,  and  that  the 
note  in  controversy  is  past  dua  Under  the 
plain  letter  of  the  contract  their  right  to  pay 
in  coal  has  ended. 

It  is  insisted,  however,  that  the  contract, 
when  fairly  construed,  simply  means  that  the 
right  to  deliver  coal  In  satisfaction  of  this 
note  should  not  interfere  with  the  delivery 
of  coal  to  the  Bluff  City  Lumber  Company; 
and  that,  as  the  defendants  show  that  they 
could  have  delivered  sufficient  coal  to  satisfy 
this  note  before  the  maturity  thereof  without 
interfering  with  the  performance  of  their 
contract  with  the  Bluff  City  Lumber  Com- 
pany, the  plaintiff  had  no  right  to  refuse  ac- 
ceptance of  the  coal.  There  would  be  some 
plausibility  in  this  argument  If  there  were 
no  other  circumstances-  growing  out  of  the  re- 
lationship of  the  various  parties  which  show 
that  no  such  meaning  was  intended.  York 
was  the  president  of  the  lumber  company. 


and  it  is  manifest  from  the  language  of  the 
contract  that  it  was  intended  that  coal  should 
only  be  accepted  according  to  the  needs  of 
the  lumber  company.  He  was  willing  to  ex- 
tend the  time  of  payment  pf  the  debt  to  the 
lumber  company  nntU  such  time  as  that  com- 
pany could  use  enough  coal  at  current  prices 
to  sadafy  the  debt  But  as  to  the  note  to 
himself,  which  represented  the  sale  of  his 
stock  in  the  coal  company,  an  entirely  differ- 
ent method  of  payment  was  clearly  provided 
in  the  contract.  That  was  to  be  paid  in 
money,  unless  the  lumber  company  should  first 
order  enough  coal  to  satisfy  its  own  debt 
from  the  cool  company,  and  then  sufficient 
coal  be  delivered  in  payment  of  this  note  be- 
fore Its  maturity.  It  can  be  readily  seen 
that  York  might  have  been  willing  to  post- 
pone indefinitely  the  payment  in  coal  of  the 
debt  to  the  lumber  company  without  being 
willing  to  extend  the  same  privilege  as  to  his 
own  debt  The  parties,  at  least,  had  the 
right  to  agree  on  different  terms  as  to  the 
payment  of  the  two  debts;  and  it  is  clear 
that  they  did  so,  for  the  form  and  substance 
.of  the  two  contacts  demonstrate  that  they 
intended  that  the  effect  should  be  different 
It  is  manifest  from  the  language  of  the  con- 
tract that  no  privilege  was  intended  to  be 
granted  to  the  defendants  with  reference  to 
payment  in  coal  except  that  plainly  stated  in 
the  contract  itself.  Courts  do  not  make  con- 
tracts for  parties,  but  merely  construe  and  ' 
enforce  them. 

We  are  of  the  opinion  that  the  circuit 
Judge  was  correct  in  his  construction  of  the 
contract,  and  the  Judgment  is  affirmed. 


SIMMONS  BURKS  CLOTHING  CO.  et  al.  v. 

LINTON  et  al.     , 
(Supreme  Court  of  Arkansas.    March  29,  1909.) 

1.  COBPOBATIONS  ({  642*)— FOBEIQR  COBPOBA- 

TiONs  —  Regulation  —  Constbuohon  of 

Statutes— "Bdsiness." 

Act  May  23,  1901  (Acts  1901,  p.  380), 
regulating  the  business  of  foreign  corporations, 
provides  (section  1)  that  before  a  foreign  corpo- 
ration shall  be  authorized  to  establish  a  busi- 
ness in  the  state,  or  to  continue  business  there- 
in, it  shall  file  a  copy  of  its  articles  of  incor- 
poration with  the  Secretary  of  State,  etc.  Sec- 
tion 2  provides  that  no  foreign  corporation  may 
make  anv  contract  in  the  state,  nor  sue  thereon, 
until  it  has  complied  with  the  provision  of  the 
preceding  section.  Held,  that  the  term  "busi- 
ness" as  nsed  in  the  act  means  an  established, 
continuing  business,  rather  than  mere  single, 
isolated  acts  done  in  the  state,  either  in  con- 
nection with,  or  apart  from,  some  business  that 
has  its  domicile  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2520-2527 ;   Dec.  Dig.  i  e42.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  915-823;   vol.  8,  pp.  7583,  7594.] 

2.  COBPOBATIONS  (§  e57»)— FOBEIQW  COBPOBA- 
TIONS  —  REGUIUATIOW  —  CONSTBUCTIOH    OF 

Statute— "CoNTBACT." 

The  word  "contract"  as  used  in  section  2 
(Acts  1901,  p.  387),  refers  to  a  contract  pertain- 
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ing  to  the  establlahed  and  eontlnalnK  bniineM 
contemplated  b7  the  preceding  section,  and  the 
act  doea  not  pKclnde  a  foreign  corporation,  not 
having  complied  wiOi  the  proTialona  of  the  act. 
from  taking  in  the  state  notes  and  a  deed  of 
tmst  for  goods  sold  by  it,  and  delivered  in  an- 
other state  to  the 'persons  giving  the  notes  and 
deed,  nor  from  suing  thereon  in  the  state. 
[Eld.  Note. — For  other  cases,  see  Corporations, 


Cent.  Dig.  H  2SS&-2543,  2060,  2062-2554 ;  Dec! 
g.  I  667.* 


Dig. 


For  other  definitions,  see  Words  and  Phrases, 
▼oL  2,  pp.  1513-1580;    vol.  8.  pp.  7615,  7616.] 

Appeal  from  Marlon  Chancery  Court;  T. 
H.  Humphreys,  Ghancellor. 

Action  by  the  Slmmona  Bnrka  Clothing 
Company  and  others  against  I.  N.  Linton  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Beversed  and  remanded,  with 
directions. 

Woods  Bros.,  for  appellants.  Seawel, 
Jones  &  Seawel,  for  appellees. 

WOOD,  J.  This  was  a  suit  by  appellants 
against  appellees  on  certain  notes  and  to 
foreclose  mortgage.  The  Slmmona  Burks 
Clothing  Company  and  the  Du  Pont  Company 
are  foreign  corporations,  engaged  in  the  mer-' 
cantlle  business  in  the  state  of  Missouri,  and 
doing  an  Interstate  business.  The  debts  for 
which  they  sued  were  contracted  for  goods 
and  merchandise  sold  by  appellants  and  de- 
livered to  the  appellees,  I.  N.  Linton  &  Co. 
and  others  In  the  state  of  MissourL  The 
notes  and  deed  of  trust  were  executed  In 
the  state  of  Arkansas,  to  secure  past-due 
debts  for  said  goods  and  merchandise.  Ap- 
pellants have  never  filed  their  articles  of  in- 
corporation in  this  state,  nor  done  any  busi- 
ness here,  except  Interstate  commercial  busi- 
ness. So  the  only  question  presented  is  the 
construction  of  the  act  of  1901  (Acts  1901,  p. 
SSS).  The  title  Is:  "An  act  to  regulate  the 
business  of  foreign  corporations  other  than 
railways,"  etc.    The  act  is  as  follows: 

"Section  1.  Every  corporation  formed  In 
any  other  state,  territory,  country  or  county, 
before  it  shall  be  authorized  or  permitted  to 
establish  a  business  in  this  state,  or  to  con- 
tinue business  therein,  if  already  establish- 
ed, shall  by  its  certificate,  under  the  hand  of 
the  president  and  seal  of  such  company  or 
corporation,  file  in  the  office  of  the  Secretary 
of  this  State,  a  copy  of  its  articles  of  incor- 
poration, If  not  already  filed  therein,  and  al- 
so with  the  clerk  of  the  county  in  which  it 
has  opened  an  office  for  the  puri>ose  of  trans- 
acting business,  and  in  addition  thereto  shall 
file  with  the  Secretary  of  State  and  the  clerk 
of  the  county  in  which  it  has  opened  an  of- 
fice, or  commenced  business,  within  six  (6) 
months  after  the  establishment  of  such  office 
or  beginning  of  such  business,  a  statement 
showing  the  proportional  part  of  Its  capital 
stock  which  it  has  in  use  In  the  operation  of 
its  business,  both  in  the  state  and  in  the  coun- 
ty in  which  it  is  doing  business. 


"Sec.  2.  That  no  corporation  formed  or 
organised  in  another  state,  territory,  coun- 
try or  oounty,  ahall  be  authorised  or  entitled 
to  make  any  ccmtract  In  this  state  nntil  It 
has  complied  with  the  provisions  of  the  fore- 
going section,  nor  shall  it  be  authorised  to 
sue  on  any  contract  made  in  this  state  until 
the  provisions  of  section  one  (1)  of  this  act 
are  complied  with:  Provided,  that  corpora' 
tions  now  doing  business  in  this  state  may 
have  sixty  (60)  days  to  comply  with  this  act 

"Sec.  8.  That  this  act  shaU  not  apply  to 
railway,  express,  tdegraph,  palace  car  and 
Insurance  corporations,  and  shall  take  effect 
and  be  in  force  from  and  after  its  passage." 

The  acts  of  April  4, 1887  (Acts  1887,  p.  234), 
February  16,  1880  (Acts  1889,  p.  18).  and  as 
amended  May  8,  1899  (Acts  1899,  p.  dOS),  and 
of  May  23,  1901  (Acts  1901,  p.  38'0.  are  upon 
the  same  subject,  and  for  the  same  purpose. 
They  relate  to  the  subject-matter  of  "pre- 
scribing conditions  upon  which  foreign  cor- 
XMratlons  may  do  business  in  this  stat&"  To 
"do  business  in  this  state"  In  the  meaning  of 
these  statutes  "implies  corporate  continuity 
of  conduct  in  that  respect,  such  as  might  be 
evinced  by  the  investment  of  capital  here, 
with  the  maintenance  of  an  office  for  the 
transaction  of  its  business,  and  those  inci- 
dental circumstances  which  attest  the  corpo- 
rate intent  to  avail  itself  of  the  privilege  to 
carry  on  a  business."  Penn  Collieries  C!o.  t. 
EMward  J.  McKeever,  188  N.  Y.  98,  75  N.  B. 
985,  2  L.  R.  A.  (N.  S.)  127.  Conducting  liti- 
gation, taking  a  note  and  mortgage  to  evi- 
dence and  secure  a  debt  past  due  for  goods 
sold  by  a  foreign  corporation  in  another  state, 
these,  and  such  like  isolated  and  single  acts 
not  connected  with  any  established  business 
in  the  state  as  above  defined,  do  not  consti- 
tute the  "doing  business  in  the  state"  within 
the  purview  of  our  law.  Railway  v.  Fire  As- 
sociation, 55  Ark.  163,  18  8.  W.  43;  Flor- 
Bhelm  Bros.  Dry  Goods  (3o.  v.  Lester,  60  Ark. 
120,  29  S.  W.  84,  27  L.  B.  A.  805.  46  Am.  St 
Rep.  162 ;  Sunny  South  Lumber  Co.  ▼.  Lum- 
ber Co.,  63  Ark.  268,  88  S.  W.  902;  Buffalo 
Zinc  &  Copper  Co.  v.  Crump,  70  Ark.  525,  69 
S.  W.  572,  91  Am.  St  Bep.  87.  The  act  un- 
der consideration,  which  repealed  former  acts 
upon  the  subject  (Western  Union  Tel.  Co.  t. 
State,  82  Ark.  802,  101  S.  W.  745),  did  not 
change  the  meaning  of  the  terms  "do  business 
In  this  state"  as  used  in  former  acts.  On  the 
contrary,  the  lawmakers  used  language  which 
showed  that  It  Intended  to  adopt  the  construc- 
tion which  this  court  had  given  the  words  to 
"do  business  in  this  state" ;  for  instance,  the 
words  "to  establish  a  business  in  this  state 
or  to  continue  business  therein  If  already  es- 
tablished," and  the  words  "it  has  opened  an 
office  for  the  purpose  of  transacting  business," 
and  "after  the  establishment  of  such  office." 
These  words  sho^  that  the  Legislature  had 
in  mind  a  business  that  was  "established" 
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and  "contlnnlng"  In  thia  atate,  rather  tban 
mere  alngle,  laolated,  and  transitory  acta  done 
here,  either  In  connection  with,  or  apart  from, 
some  bnaineaa  that  haa  its  domicile  in  anoth- 
er atate.  Aa  to  what  conatltntea  "carrying 
on"  or  doing  bualneaa  under  similar  statutes, 
aee  Booth  &  Co.  t.  Welgand,  30  Utah,  136,  63 
Pac.  734,  10  L.  R.  A.  <N.  S.)  693 ;  Cooper  Mfg. 
Go.  T.  Ferguson,  113  VS.  S.  727,  5  Sup.  Gt  739, 
28  L.  Ed.  1137;  19  Cyc.  pp.  1268,  1269,  and 
other  anthoritles'  cited  in  appellant's  brief. 

The  act  mnst  be  considered  as  a  whole. 
The  second  section  was  but  a  part  of  an  act 
the  purpose  of  which,  aa  expressed  In  Its  ti- 
tle. Was  to  "regulate  the  business  of  foreign 
corporations."  The  business  to  be  regulated 
waa  business  of  a  continuous  nature,  estab- 
lished and  to  be  "carried  on"  in  an  office  or 
permanent  place  for  "transacting  business." 
The  term  "business"  as  thus  explained  Is  the 
dominant  Idea  and  the  larger  expression 
throughout  the  act,  and  the  particular  word 
"contract"  must  be  so  construed  as  to  harmo- 
nize with  the  broader  expressions.  In  order 
to  make  the  act.  If  possible,  a  consistent 
whole,  and  to  give  effect  to  the  intent  of  the 
Legislature  In  its  enactment  26  A.  ft  B. 
Ency.  Law  (2d  Ed.)  p.  610 ;  State  y.  Jennings, 
27  Ark.  419;  Haglln  y.  Rogers,  87  Ark.  491; 
23  A.  &  Eng.  Enc.  Law  <l8t  Ed.)  310.  Now 
the  word  "contract"  as  used  in  the  second  sec- 
tion has  no  other  or  different  meaning  tban 
the  same  word  where  It  occurs  In  the  Acts  of 
1887  and  1890,  supra,  and  there  is  no  more 
reason  why  recovery  on  the  contract  evidenced 
by  the  notes  and  mortgage  In  the  instant  case 
should  be  denied  than  there  was  In  the  cases 
of  Florsheim  Bros.  Dry  Ooods  Co.  v.  Lester 
and  Sunny  Side  Lumber  Co.  y.  Nelmeyer 
Lumber  Co.,  supra.  The  contracts  were  en- 
forced In  those  cases,  and  the  doctrine  rules 
here.  The  taking  of  the  notes  and  mortgage 
was  a  transaction  or  "doing  of  business" ;  It 
was  also  the  "making"  of  a  "contract."  If 
our  Interpretation  of  the  act  be  correct,  the 
word  "contract"  In  the  second  section  means 
any  contract  pertaining  to  business  of  the 
character  expressed  in  the  first  section  as  we 
have  construed  it  above.  In  the  case  of  Wool- 
fort  y.  Dixie  Cotton  OU  Co.,  77  Ark.  203,  91 
S.  W.  306,  113  Am.  St  Rep.  139,  the  question 
was  whether  a  foreign  corporation  actually 
engaged  In  business  in  this  state — 1.  e.,  busi- 
ness of  an  established  and  continuous  nature 
as  above  indicated.  Intrastate  business — 
could  recover  upon  a  contract  made  with  It 
without  complying  with  the  provisions  of  the 
statute,  before  attempting  to  do  such  business 
In  the  state.  We  held  in  that  case  that  such 
contracts  were  not  void,  and  that  recovery 
could  be  had  if  there  had  been  compliance 
with  the  statute  after  the  contract  was  made, 
although  there  had  been  no  compliance  be- 
fore the  business  was  established.  It  thus 
appears  that  the  question  here  was  not  con- 


sidered In  the  case  last  mentioned,  and  noth- 
ing is  said  therein  that  tends  even  to  support 
appellee's  contention. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  is  remanded,  with  directions  to  sus- 
tain the  demurrer,  and  for  further  proceed- 
ings not  Inconsistent  with  this  opinion. 


DINNING  et  al.  v.  MOORE. 
(Supreme  Court  of  Arkansas.    March  22,  1909.) 
Health  (|  38*)— Dbainino  Pbivate  Pbopeb- 

TY— EwrOBCKMKNT  OF  LlENB  FOB  PENAITIES 

AND   Expenses  —  Effect   of    Failure   to 

Rbcobd  Pbooeeoinos. 

A  city  board  of  health,  required  by  ordi> 
nance  to  record  its  proceedmes  and  all  orders 
made  by  it,  could  not  establisn  a  lien  on  a  lot 
for  a  penalty  and  for  the  expense  of  draining  It 
pursuant  to  Kirby's  Dig.  St  5722,  5723,  on  the 
owner's  failure  to  comply  with  an  order  to 
construct  a  sewer  wbicn  was  not  entered  of 
record  on  its  minutes. 

[Eld.  Note.— For  other  cases,  see  Health,  Dee. 
Dig.  {  38.*] 

Appeal  from  Phillips  Chancery  Court;  Ed- 
ward D.  Robertson,   Chancellor. 

Suit  by  W.  O.  Dinning  and  another  against 
John  P.  Moore.  From  a  decree  for  defend- 
ant, plaintiffs  appeal.    Affirmed. 

W.  G.  Dinning,  for  appellants.  Ray  D. 
Campbell,  J.  M.  Jackson,  and  Jacob  Fink,  for 
appellee. 

BATTLE,  J.  W.  G.  Dinning  and  W.  O. 
Busswurm,  constituting  the  board  of  health 
of  the  city  of  Helena,  Ark.,  instituted  a  suit 
against  John  P.  Moore,  in  the  Phillips  chan- 
cery court  to  recover  $187  and  certain  penal- 
ties and  costs,  and  for  the  purpose  of  having 
the  same  declared  a  Uen  upon  a  certain  lot 
in  said  city. 

"The  complaint  charges  that  the  plaintiffs, 
constituting  the  board  of  health  of  the  city 
of  Helena,  Ark.,  on  the day  of  Janu- 
ary, 1905,  Issued  an  order  requiring  John  P. 
Moore,  the  owner  of  lot  1,  block  5,  'New  Hel- 
ena,' to  construct  a  sanitary  sewer  and 
drainage  thereon  for  the  purpose  of  draining 
therefrom  all  excrement,  filth,  and  waste 
water  upon  said  premises,  and  discharging 
same  into  the  city  sewer.  That  due  notice 
of  the  order  in  the  form  required  by  law  waa 
served  upon  defendant  upon  the  17th  day  of 
January,  1905. 

"That  defendant  failed  and  refused  to 
comply  with  the  order,  and  that  after  a  rea- 
sonable time  the  board  of  health,  by  contract 
with  the  lowest  bidder  in  the  manner  pre- 
scribed by  law,  caused  the  sewer  to  be  con- 
structed on  the  premises  at  a  cost  of  $187. 
That  the  sewer  and  drainage  were  thereafter 
In  dally  use  by  the  defendant  That  plain- 
tiffs are  entitled  to  recover  the  sum  of  $187, 
and  as  penalty  the  further  sum  of  $37.40, 
and  all  costs  of  suit,  for  all  of  which  plain- 
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tlffa  pray  Judgment,  and  that  same  be  de- 
clared a  lien  on  Bald  premlaea." 

The  defendant  answered,  and  admitted 
that  he  was  and  1b  the  owner  of  lot  number- 
ed 1  In  block  numbered  6  In  the  addition  to 
the  city  of  Helena,  Ark.,  known  as  "New 
Helena,"  and  specifically  denied  the  other 
allegations  In  the  complaint. 

Section  5525  of  Klrby's  Digest  provides  as 
follows:  "The  city  council  (of  cities  of  first 
and  second  Class)  shall  have  power  to  estab- 
lish a  board  of  health;  •  •  •  to  invest 
It  with  such  powers  and  Impose  upon  It  such 
duties  as  shall  be  necessary  to  secure  the 
city  and  the  Inhabitants  thereof  from  the 
evils  of  contagious  and  malignant  and  In- 
fectious diseases;  to  provide  for  Its  proper 
organization,  and  the  election  or  appoint- 
ment of  the  necessary  officers,  and  to  make 
such  by-laws,  rules  and  regulations  for  its 
government  and  support  as  shall  be  required 
for  enforcing  the  prompt  and  efficient  per- 
formance of  its  duties  and  the  lawful  use  of 
its  powers." 

The  city  of  Helena,  In  the  exercise  of  this 
power,  passed  an  ordinance  as  follows: 

"Sec.  57.  That  there  Is  hereby  created  and 
established  a  board  of  health  of  the  city  of 
Helena,  the  membership  of  which  shall  be 
composed  of  persons  holding  the  membership 
of  the  committee  known  as  the  'Sanitary 
Committee  of  the  Council  of  the  City  of  Hel- 
ena.' And  that  said  persons  shall,  for  and 
during  the  time  that  they  shall  be  members 
«f  said  sanitary  committee,  be  and  constitute 
the  board  of  health,  and  be  Invested  with 
and  perform  all  the  duties  and  powers  as 
such. 

"Sec.  58.  Said  board  shall  elect  its  own 
president  and  secretary,  who  shall  each  hold 
office  during  the  pleasure  of  the  board,  until 
Itls  successor  Is  elected  and  qualified.  Said 
board  shall  determine  the  time  of  meeting, 
and  keep  a  record  of  its  proceedings,  and  of 
all  rules  and  orders  made  by  them." 

Section  6722,  Klrby's  Dig.,  reads  as  fol- 
lows: "After  the  completion  of  any  sewer 
or  branch  sewer,  authorized  to  be  built  under 
the  provisions  of  this  act,  it  shall  and  may  be 
lawful  for  the  board  of  health  of  any  city, 
to  which  this  act  Is  applicable,  to  order  any 
one  or  more  property  owners  near  or  adja- 
cent to  any  sewer  to  construct  upon  their 
property  sewers  leading  from  some  point  or 
place  on  their  premises  to  the  sewer  of  the 
dty,  for  the  purpose  of  draining  off  surface 
or  other  water,  and  for  the  purpose  of  con- 
ducting any  excrement  that  may  be  at  or 
about  said  premises  and  flltb  of  every  nature, 
character  and  description  Into  the  sewer  be- 
longing to  the  city.  In  the  order  so  Issued 
to  construct  the  sewers  aforesaid,  for  the 
purpose  aforesaid,  the  town  within  which  the 
same  shall  be  completed,  the  nature  and 
character  of  the  material  to  be  used  In  the 
construction  thereof,  and  the  place  of  tapping 
the  sewers  of  the  city  shall  be  designated, 
as  well  as  the  manner  of  doing  the  same." 


And  section  5T23  provides  that,  "If  the 
owner  of  said  property  shall  neglect  or  fall 
to  make  the  sewer  so  ordered  within  the 
time  In  said  order  so  prescribed,"  it  shall  be 
the  duty  of  the  board  to  have  It  constructed 
and  charge  his  property  therewith. 

An  agreed  statement  of  facta  was  filed  and 
read  by  the  parties  as  evidence  In  the  hearing 
of  this  cause.  The  minute  or  record  book 
referred  to  therein  is  the  record  of  the  pro- 
ceedings of  the  board  of  health  of  the  dty 
of  Helena.  The  agreed  statement  is.  In  part 
as  follows: 

"It  is  farther  agreed  as  a  fact  that  said 
minute  book  at  no  place  shows  that  lot  one 
(1),  block  five  (6),  New  Helena,  was  found  by 
the  board  of  health  to  be  In  an  unsanitary 
condition.  It  is  further  agreed  as  a  fact  that 
no  record  was  found  in  said  book  where  the 
board  of  health  directed  or  ordered  that  lot 
one  (1),  in  block  five  (5),  New  Helena,  should 
be  connected  in  any  way  with  the  sewer. 

"It  is  further  agreed  as  a  fact  that  said 
record  or  mlnnte  book  does  not  disclose  that 
the  board  of  health  ordered  or  directed  that 
John  P.  Moore  be  notified  to  make  sewer 
connections  of  any  kind  for  the  house  sit- 
uated on  lot  one  (1),  block  five  (5),  New  Hel- 
ena. It  is  further  agreed  that  it  la  a  fact 
that  said  record  book  does  not  disclose  where 
any  order  or  motion  or  resolution  of  the 
board  of  health  was  adopted,  submitting  the 
work. to  be  done  on  said  lot  one  (1),  block 
five  (5),  New  Helena,  to  bidders,  nor  la  there 
any  record  showing  that  any  bids  were  ac- 
cepted, and  that  the  work  waa  ordered  to  be 
done. 

"It  is  further  agreed  as  a  fact  that  said 
minute  book,  does  not  show  where  the  board 
of  health  at  any  time  required  lots  one  (1) 
and  two  (2),  in  block  five  (6),  New  Helena, 
to  have  bar  fixtures,  sinks,  etc.,  to  be  con- 
nected with  the  sewers. 

"It  is  further  agreed  as  a  fact  that  said 
minute  book  does  not  show  that  the  board  of 
health  by  resolution,  motion,  or  otherwise, 
directed  said  sewer  connections  to  be  made 
with  lot  one  (1),  block  five  (5),  New  Helena, 
belonging  to  John  P.  Moore,  at  the  expense 
of  said  Moore." 

Plaintiffs  undertook  to  prove  by  parol  evi- 
dence that  the  order  mentioned  in  their  com- 
plaint was  made  by  the  board  of  health. 

The  chancery  court  found  in  favor  of  the 
defendant,  and  dismissed  the  complaint  of 
plaintiffs  for  want  of  equity,  and  plalntlfls 
appealed. 

The  question  in  this  case  Is,  Is  parol  evi- 
dence admissible  to  prove  that  an  order  was 
made  by  the  board  of  health  requiring  John 
P.  Moore,  the  owner  of  lot  1,  block  5,  In  New 
Helena  addition,  to  construct  a  sewer  to 
drain  therefrom  all  excrement,  filth,  and 
waste  water  thereon  and  discharge  the  same 
into  the  dty  sewer? 

Sound  public  policy  requires  proceedings 
of  boards  of  health,  and  other  bodies  affect- 
ing the  titles  of  real  estate,  should  be  made 
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a  matter  of  record.  The  title  to  snch  prop- 
erty cannot  be  perpetnated  by  the  memory 
of  wltnefises  tintU  It  shall  cease  to  exist,  and 
bence  records  are  prepared  for  that  purpose. 
The  ordlnancea  of  the  dty  of  Helena  wisely 
require  that  the  board  of  health  shall  "keep 
a  record  of  its  proceedings,  and  of  all  roles 
and  orders  made  by  them."  Such  proceed- 
tnga  and  orders  often  affect  real  estate,  and 
the  ordinances  to  that  extent,  at  least,  shotdd 
be  upheld  and  enforced. 

In  Meeker  v.  Van  Bensselaer,  15  Wend. 
<N.  Y.)  S97,  the  defendant  was  sued  for  pull- 
ing down  five  dwelling  houses.  Several  wit- 
nesses testified  that  the  iMUBes  were  a  nui- 
sance, which  could  he  abated  tn  no  other  way 
than  that  resorted  to.  The  defendant  prov- 
ed that  the  board  of  health  of  the  city  had 
directed  the  nuisance  to  be  abated.  To  this 
proof  the  plaintiff  objected,  insisting  that  the 
minutes  of  the  board  or  written  evidence  of 
the  orders  should  be  produced.  The  objec- 
tion was  overruled,  and  parol  evidence  was 
received.  Savage,  C.  J.,  delivering  the  opin- 
ion of  the  court,  said: 

"It  was  objected  that  parol  evidence  should 
not  have  been  received  of  the  orders  of  the 
board  of  health.  This  objection  was  well 
taken.  The  board  of  health  is  a  tribunal 
created  by  statute,  clothed  with  large  dis- 
cretionary powers,  and,  being  a  public  body. 
Its  acts  should  be  proved  by  the  highest  and 
best  evidence  which  the  nature  of  the  case 
admits  of.  Every  proceeding  of  a  Judicial 
character  must  be  in  writing.  It  is  not  to 
be  presumed  that  the  minutes  of  their  pro- 
ceedings are  not  kept  by  such  a  body,,  and 
that  determinations  which  seriously  affect 
the  property  of  individuals  were  not  reduced 
to  writing,  but  rest  in  parol." 

In  Byer  v.  Town  of  New  Castle,  124  Ind. 
86,  24  N.  E.  678,  it  Is  said:  "The  right  of 
third  persons,  who  acted  in  good  faith,  in 
reliance  upon  the  proceedings  of  a  corporate 
board,  cannot  be  prejudiced  by  the  default 
or  neglect  of  the  corporation,  of  the  officers 
of  the  corporation,  who  failed  to  keep  a 
proper  record  of  its  acts  or  proceedings.  City 
of  Troy  v.  A.  &  N.  B.  B.  Co.,  18  Kan.  70. 
In  like  manner,  where  a  third  person  h;is 
actually  received  the  benefit  or  consideration 
which  resulted  from  the  proceedings  of  a 
board  of  trustees,  he  may  be  estopped  to  deny 
the  regularity  of  the  proceedings,  while  re- 
taining the  consideration,  on  the  ground  that 
they  were  not  properly  entered  of  record. 

"Where,  however,  an  attempt  is  made  to 
appropriate  the  property  of  an  individual, 
the  record  of  the  board  of  trustees  must  be 
made  to  show  that  the  steps  necessary  to 
accomplish  the  appropriation  were  taken, 
unless  the  owner  of  the  land  has  in  some  way 
estopped  himself  from  denying  the  fact  of 
appropriation.  City  of  Aurora  v.  Fox,  78 
Ind.  1. 

"It  would  be  going  too  far  to  hold  that  a 


municipal  corporation  might  prove  by  parol 
that  the  essential  steps  required  to  be  tak- 
en by  the  body  representing  the  municipality, 
in  proceedings  to  appropriate  real  estate, 
had  been  taken,  although  the  records  of  the 
corporation  indicated  nothing  upon  the  sub- 
ject Whether  the  board  might  cause  Its 
records  to  be  corrected  is  quite  a  different 
question,  with  the  decision  of  which  we  are 
not  now  concerned.  Chamberlain  v.  City  of 
Evansvllle,  77  Ind.  642." 

Here  the  board  of  health  seeks  to  establish 
liens  upon,  and,  if  need  be,  appropriate  real 
estate  to,  the  satisfaction  of  such  lien,  by 
virtue  of  orders  which,  if  made,  were  not 
entered  of  record  upon  its  minutes.  Under 
the  ordinance  of  its  creation  this  cannot  be 
done. 

Decree  affirmed. 


BL  DORADO  &  B.  BY.  CO.  T.  KNOX. 
(Supreme  Court  of  Arkansas.    March  22,  1000.) 

1.  Continuance  ((  20*)— Gbounds— Absence 
or  Counsel. 

A  motion  for  a  continuance  stated  that  de- 
fendant's regular  counsel,  who  prepared  the  case 
for  trial;  was  unavoidably  absent,  attending  an- 
other trial,  and  that  its  present  counsel  did  not 
know  who  defendant's  witnesses  were,  or  bow 
to  reach  them,  but  it  did  not  appear  that  any 
witnesses  were,  in  fact,  summoned  and  there 
was  no  showing  of  any  effort  to  get  witnesses, 
it  being  known  two  days  before  trial  that  the 
regular  attorney  would  be  absent,  when  other 
attorneys  were  employed.  Held,  that  the  motion 
failed  to  show  the  exercise  of  diligence  in  pre- 
paring for  trial,  so  that  the  motion  for  continu- 
ance was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  {  51 ;   Dec.  Dig.  {  20.*] 

2.  Raitboads  (S  441*)— Injubt  to  AnntALa— 
AcnowB  —  Nequobnce  —  Weight  of  Evi- 
dkhob. 

Under  Kirby's  Dig.  8  6773,  making  rail- 
roads responsible  for  all  damai^  done  to  prop- 
erty in  operating  trains,  the  killing  of  a  dog  by  a 
train  was  prima  facie  evidence  of  negligence  by 
the  railroad,  and  an  instruction  that,  if  a  rail- 
road killed  a  dog  by  the  operation  of  its  trains, 
the  killing  is  presumed  to  have  been  negligent, 
and  the  bnrden  was  on  the  company  to  show 
that  it  was  not  negligent,  was  not  prejudicial 
error. 

[Eid.   Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  S;  1576,  1577;   Dec.  Dig.  {  441.»] 

3.  Railboads  (i  443*)— Injubt  to  Aniuals— 
Actions— Weight  of  Evidence— Value  of 
AnimaIm 

That  a  dog  killed  by  defendant  railroad  was 
not  assessed  did  not  prove  that  it  had  no  value, 
especially  in  view  of  undisputed  evidence  that 
it  was  valuable. 

[E>d.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1600;   Dec.  Dig.  {  443.*] 

4.  Railroads  (8  435*)— Injubt  to  Animals— 
Actions— Venue— 'Otheb  Stock." 

The  statute  requiring  actions  against  a 
railroad  for  damages  for  Killing  animals,  such 
as  horses,  mules,  cattle,  or  other  stock,  to  be 
brought  in  the  county  where  the  killing  occnr- 
red,  does  not  apply  to  actions  for  killing  dogs ; 
"other  stock"  only  including  such  animals  as 
t>ose  mentioned,  so  that  it  was  not  necessary 
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to  proTe  that  a  dog  was  killed  In  the  county 
where  the  action  was  bronght. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Di(.  f  1647;  Dec.  Di(.  I  435.*] 

Appeal  from  Clrcnlt  Coart,  Union  Ooanty; 
Geo.  W.  Haye,  Jadxe. 

Action  by  J.  A.  Knox  against  the  El  Do- 
rado &  Bastrop  Railway  Company.  From  a 
Judgment  for  plalntllf,  defendant  appeals. 
Affirmed. 

El  B.  Klnsworthy  and  Lewis  Rhoton,  for 
appellant  Pat  McNalley  and  B.  O.  Harper, 
for  appellee. 

BATTLE,  J.  J.  A.  Knox  broaght  an  ac- 
tion against  the  El  Dorado  &  Bastrop  Rail- 
way Company  to  recover  damages  cansed  by 
the  killing  of  a  certain  dog,  the  property  of 
plaintiff.  In  a  trial  before  a  jury  a  verdict 
was  retnmed  In  favor  of  plaintiff  for  $25, 
and  judgment  was  rendered  accordingly,  to 
reverse  which  an  appeal  was  taken  to  this 
court 

When  the  action  was  called  for  trial  on 
the  8th  day  of  April,  1908,  the  defendant 
filed  a  motion  for  continuance  as  foUowa: 

"Comes  the  defendant  herein,  and  moves 
the  court  to  continue  this  cause  to  the  next 
term  of  this  court,  and  for  cause  states: 
That  Hon.  C.  C.  Hamby,  its  regular  attorney, 
who  has  prepared  for  trial  this  cause,  and 
who  tries  all  cases  at  El  Dorado,  Ark.,  is 
absent  from  this  conrt,  in  attendance  upon 
the  circuit  court  at  Mt  Ida,  Ark.,  and  is 
there  engaged  in  the  trial  of  a  large  and  Im- 
portant case  for  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company ;  that 
0.  C.  Hamby  is  the  only  attorney  for  the 
defendant  who  is  prepared  to  try  this  case; 
and  that  bis  absence  is  unavoidable,  and  that 
he  would  have  to  be  absent  was  unknown  to 
defendant  until  the  6th  day  of  this  month, 
when  it  spoke  to  the  other  counsel  for  the 
purpose  of  getting  this  continuance,  and 
that  the  counsel  it  now  has  is  not  familiar 
with  the  case,  does  not  know  who  the  wit- 
nesses for  the  defendant  are,  and  does  not 
know  how  to  reach  them  to  get  them  here." 

The  court  properly  overruled  the  motion. 
The  motion  does  not  show  any  effort  made 
to  get  witnesses.  It  seems  none  were  sum- 
moned. It  was  known  two  days  before  the 
trial  that  the  regular  attorney  would  not  be 
present,  and  other  attorneys  were  employed. 
It  fails  to  show  the  exercise  of  diligence  In 
getting  ready  for  trIaL 

On  the  12th  of  November,  1907,  the  dog  of 
plaintiff  was  found  dead  on  the  railroad  of 
the  defendant,  between  Dollar  Junction  and 
FelsenthaL  He  was  cut  In  two.  His  body 
was  scattered  npon  the  track.  The  blood 
was  fresh,  and  appeared  to  have  been  shed 
recently.  The  passenger  train  of  the  defend- 
ant had  passed  over  the  track  where  the  dog 
was  killed  about  an  hour  before  he  was 


found.  No  other  train  was  seen  to  pass 
there  about  that  time.  The  dog  was  a  valu- 
able dog.  One  witness  testified  that  his  rea- 
sonable cash  market  value  was  $60. 

The  court  Instructed  the  Jury  over  the  ob- 
jections of  the  defendant  as  fellows: 

"The  jury  are  instructed  that  if  they  find 
from  a  preponderance  of  the  testimony  in 
this  case  that  the  defendant  railway  com- 
pany, by  the  operation  of  its  trains,  killed 
the  dog  in  controversy,  the  property  of  the 
plaintiff,  the  killing  is  presumed  to  have 
been  negligently  done,  and  the  burden  is 
upon  the  defendant  to  show  that  the  killing 
of  said  dog  was  not  through  Its  negligence. 

"You  are  further  instructed  that,  If  yon 
find  for  the  plaintiff  in  this  case,  you  shall 
assess  his  damages  at  such  amount  as  you 
may  believe  from  the  evidence  that  he  Is  en- 
titled to  recover  for  the  killing  of  said  dog, 
not  to  exceed  $25,  the  amount  sued  for." 

The  following  instruction  was  requested 
by  the  defendant,  and  refused  by  the  conrt: 

"The  jury  are  instructed  that  If  they  find 
from  the  evidence  In  this  case  that  the  dog 
in  controversy  was  not  assessed,  and  that 
the  plaintiff  was  the  owner  of  said  dog  on 
the  first  Monday  in  June,  1907,  then  you 
will  find  for  the  defendant" 

This  court  has  held  that  dogs  are  personal 
property,  for  the  negligent  killing  of  which 
a  railway  company  is  liable.  St  L.  S.  R. 
Co.  V.  Stanfleld,  63  Ark.  643,  40  8.  W.  126. 
37  L.  R.  A.  639;  St.  Louis,  I.  M.  &  Sou.  B. 
Co.  y.  Philpot,  72  Ark.  23,  77  8.  W.  901. 

Section  6773,  Kirby's  Dig.,  provides:  "All 
railf oads  which  are  now  or  may  be  hereafter 
built  and  operated  In  whole  or  in  part  in 
this  state  shall  be  responsible  for  all  dam- 
ages to  persons  and  property  done  or  caused 
by  the  running  of  trains  in  this  state."  Un- 
der this  statute  the  killing  of  the  dog  by  the 
running  of  a  train  was  prima  facie  evidence 
of  negligence  on  the  part  of  the  railroad 
company.  St  Louis,  Iron  M.  &  Sou.  R.  Co. 
V.  Neeley,  63  Ark.  636,  40  S.  W.  130,  37  L.  R. 
A.  616,  and  cases  cited. 

There  was  no  prejudicial  error  committed 
In  giving  the  instruction  at  the  request  of 
plaintiff.  The  court  properly  refused  to  give 
the  instructions  asked  for  by  appellant  The 
fact  that  the  dog  was  not  assessed  did  not 
prove  that  the  dog  was  of  no  value,  especial- 
ly .when  the  undisputed  evidence  shows  that 
the  dog  was  valuable. 

Appellant  contends  that  the  statute  re- 
quires that  actions  of  this  kind  should  be 
brought  In  the  county  in  which  the  animal 
was  killed;  that,  the  action  in  this  case 
having  been  brought  In  Union  County.  It 
was  necessary  to  prove  that  the  dog  in  ques- 
tion was  killed  In  that  county.  But  the 
statute  referred  to  does  not  include  dogs. 
It  does  say  that  actions  for  damages  sus- 
tained by  the  killing  or  wounding  certain 
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animals  by  railroad  trains  sbonld  be  brongbt 
In  tbe  county  where  the  killing  or  vonncUng 
occarred.  It  describes  the  animals  referred 
to  to  be  snch  as  horses,  mules,  cattle,  or 
other  stock.  "Other  stock"  means  snch  as 
horses,  mules,  and  cattle,  and  this  does  not 
Include  dogs.  Hempstead  County  v.  Hark- 
nesB,  73  Ark.  600,  602,  84  S.  W.  799.  It  was 
therefore  not  necessary  to  prove  that  the 
dog  was  killed  In  Union  county. 

Tbe  evidence  in  the  case  shows  that  the 
market  value  of  the  dog  was  at  least  $25. 
There  Is  none  to  the  contrary.  The  evidence 
was  sufficient  to  sustain  the  verdict 

Judgment  affirmed. 


AMERICAN  STANDARD  JEWELRY  CO.  v. 
R.  J.  HILL  &  SON. 

(Supreme  Court  of  Arkansas.    March  29,  1909.) 

1.  CONTINUANCK    (§    19*)— GbOUNDS— ABSEHCK 

Of  Pabties— Judicial  Discretion. 

ETen  without  a  strict  showing  In  accord- 
ance with  tbe  statute  regalatinp  continuances 
for  tbe  absence  of  witnesses,  it  is  not  error  to 
postpone  a  case  on  account  of  unavoidable  at>- 
■ence  of  one  of  the  parties,  especially  wtiere  such 
party  is  a  material  witness;  the  matter  being 
within  tbe  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  ${  41,  43,  48;   Dea  Dig.  §  19.*] 

2.  Sai.es  (i  364*)  —  Saixs  bt  Saufle  —  Ac- 
tions —  iNSTBUCnONS. 

In  an  action  for  the  price  of  jewelry  sold 
by  plaintiff  to  defendant  under  a  written  con- 
tract, autboiizing  a  return  within  a  given  time 
for  repair  or  exchange  of  articles  not  found  sat- 
isfactory, an  instruction  that  if  tbe  jewelry  de- 
livered was  of  tbe  same  grade  as  the  samples 
shown  by  plaintifTs  agent  when  the  sale  was 
made,  and  as  described  in  the  contract,  then,  if 
any  of  it  proved  unsatisfactory,  defendants  could 
not  resist  tbe  suit  by  showing  that  it  was  unsat- 
isfactory, unless  they  returned  the  same  under 
tbe  terms  of  the  contract,  was  proper. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  364.*] 

8.  Sales  (I  62*)— Conbtbtjction  or  Contract 
—Dependent  ob  Independent  Stipula- 
tions—Severable  Contracts. 

A  contract  for  tbe  sale  of  an  itemized  list 
of  articles  at  separate  prices  for  each  kind,  and 
which  provides  that  any  article  falling  to  give 
satisfaction  may  be  returned  to  the  seller,  to  be 
repaired  or  replaced,  is  a  severable  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  (S  171-179;   Dec.  Dig.  i  62.*] 

4.  TRIAI.      (I      252*)— InSTBUCTIONS— CONFORM- 

rrr  to  Evidence. 

Where,  in  an  action  for  the  purchase  price 
of  jewelry  sold  under  a  serverable  contract,  there 
was  no  testimony  that  part  of  the  jewelry  was 
good  and  part  bad,  plaintiff  having  testified  that 
It  was  all  up  to  tbe  contract,  and  defendant  hav- 
ing testified  that  it  was  all  bad,  an  instruction 
authorizing  a  recovery  for  the  contract  price  of 
such  of  tbe  articles  as  were  as  represented  was 
properly  refused. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  906-612;  Dec.  Dig.  1252.*] 

5.  Apfxai.  and  Erbob  (I  1046*)— Harmless 
Ebbob — Rehabks  of  Tbial  Judge. 

In  an  action  for  the  purchase  price  of  jew- 
elry sold  under  a  contract  authorizing  a  return 


of  tbe  jewelry  if  not  as  represented,  a  statement 
by  tbe  court  that,  if  the  jury  found  for  defend- 
ants, tbe  court  would  make  the  proper  orders 
for  tbe  return  of  tbe  Jewelry,  was  not  prejudi- 
cial to  plaintiff;  the  statement  not  indicating 
an  opinion  of  tbe  trial  judge  as  to  tbe  facts  of 
the  case,  but  being  equivalent  only  to  saying 
that  defendants  could  not  keep  the  jewelry  in 
case  of  a  verdict  in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1046.*] 

6.  Tbial  (I  261*)— Instructions— Conformitt 
to  Issues— Misleading  iNerrRucrioNs. 

Where,  in  an  action  for  the  price  of  jew- 
elry, the  sole  issue  was  whether  defendants  had 
the  right  to  reject  the  jewelry,  and  there  was 
no  issue  before  the  jury  as  to  their  refusal  to 
accept  a  show  case,  an  instruction  that  tbe  de- 
livery of  the  case  to  a  public  carrier  properly 
consigned  to  defendants  constituted  a  delivery  to 
them,  while  abstractly  correct,  was  properly  re- 
fused. 

\Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g{  587-505 ;  Dec  Dig.  {  251.*] 

7.  Sales  (g  364*)  —  Action  roB  Purchase 
Pbice  —  Instructions. 

In  an  action  for  tbe  purchase  price  of 
goods,  an  instruction  that  the  burden  was  on 
plaintiff  to  prove  that  be  bad  performed  bis  part 
of  the  contract  and  delivered  goods  of  the  kind 
and  quality  specified  in  the  contract  before  he 
could  recover,  unless  the  goods  were  received  by 
defendants  without  objection,  was  not  erroneous 
as  stating  that  tbe  burden  was  not  on  defend- 
ants to  prove  an  alleged  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee. 
Dig.  t  364.*] 

8.  Sales   (i  439*)— Breach  or  Wabbantt— 
Burden  of  Proof. 

A  vendee  alleging  a  breach  of  warranty 
must  prove  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g{  1258-1260 ;    Dec.  Dig.  |  439.*] 

9.  Sales  (I  857*)  —  Action  fob  Purchase 
Price— Burden  op  Proof. 

Where,  in  an  action  for  the  purchase  price 
of  goods  sold  under  a  contract,  the  complaint 
alleged  and  the  answer  denied  that  plaintiff  per- 
formed the  contract,  the  burden  was  on  plaintiff 
to  prove  that  the  goods  contracted  for  were 
tendered ;  it  not  sufficing  for  plaintiff  merely  to 
show  that  a  let  of  ^oods  were  shipped  to  defend- 
ants without  showing  that  they  answered  the 
requirements  of  tbe  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1014^1048 ;   Dec.  Dig.  S  357.*] 

Appeal  from  Circuit  Conrt  Sebastian 
County;  Daniel  Eon,  Judge. 

Action  by  the  American  Standard  Jewelry 
Company  against  R.  J.  Hill  &  Son.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

C.  T.  Wetherby,  for  appellant  Jos.  M. 
Spradling  and  Geo.  W.  Dodd,  for  appellees. 

McCULLOCH,  O.  3.  The  plaintiff,  Ameri- 
can Standard  Jewelry  Company,  Instituted 
this  action  at  law  against  R.  J.  Hill  &  Son 
to  recover  the  price  of  a  lot  of  jewelry  sold 
and  delivered  to  them  nnder  written  contract. 
The  contract  after  setting  forth  an  itemized 
list  of  the  articles  sold,  giving  separate  prices 
of  kind,  aggregating  the  total  sum  of  |180, 
contains  the  following  clauses:  ' 

"Warranty. — ^Any  article  of  Jewelry  shlp- 
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ped  by  us,  which  falls  to  give  entire  satis- 
faction any  time  within  five  years  from  date 
Of  purchase,  must  be  returned  to  us,  and  we 
will  repair  or  furnish  a  new  duplicate  article 
In  its  place. 

"Goods  Exchanged. — ^Any  Jewelry  shipped 
by  us  not  selling  readily  or  which  may  be  un- 
satisfactory for  any  cause  may  be  exchanged 
for  any  Jewelry  in  our  stock,  If  returned  to 
US  for  exchange  within  one  year  from  date 
of  purchase; 

"Important  Ck>ndltlon8. — In  consideration 
of  the  conditions  under  which  we  sell  our 
goods,  we  cannot  accept  countermands,  and 
the  purchaser  hereby  agrees  not  to  counter- 
mand this  order  either  before  or  after  it  is  re- 
ceived by  us.  This  contract  contains  all  the 
conditions  and  agreements  between  the  par- 
ties, and  no  agreement  is  binding  unless  ex- 
pressed in  original  order  received  by  us.  Pur* 
chaser  hereby  acknowledges  receipt  of  dupli- 
cate hereof.  Jewelry  is  shipped  by  express, 
show  case  by  freight  from  distributing  point 
or  factory,  at  our  option,  and  when  we  deliver 
goods  to  transportation  company  In  good  or- 
der they  become  the  property  of  the  purchas- 
er, subject  to  all  the  conditions  and  safe- 
guards contained  herein,  and  cannot  be  re- 
turned for  credit  Purchasers  pay  all  trans- 
portation charges.  All  goods  are  shipped  at 
onr  earliest  convenience. 

"Sales  Guaranteed. — We  guarantee  that 
the  purchaser  will  sell  a  quantity  of  Jewelry 
In  one  year  which  at  retail  prices  will  equal 
at  least  one  and  one-half  times  the  amount 
of  this  order.  If  the  sales  are  less  than  the 
above,  we  agree  to  buy  back  for  cash,  at  the 
purchase  price,  all  goods  bought  of  us  and 
remaining  on  hand  at  the  end  of  the  year. 
This  guaranty  is  given  on  condition  that  pur- 
chaser win  keep  this  Jewelry  displayed  for 
sale  one  year,  in  the  show  case  furnished 
by  us,  use  best  efTorta  to  push  the  sale  of 
the  same,  and  furnish  us  every  month,  be- 
tween the  first  and  fifth  of  the  month,  an 
itemized  list  of  all  goods  on  hand. 

"Our  guaranty  of  sales  does  not  imply  that 
we  ship  our  goods  on  consignment  to  be  paid 
for  as  sold.  For  amount  and  time  of  pay- 
ments, see  the  following  terms  of  settlement: 

"All  long  time  accounts  must  be  closed  by 
acceptances.  This  order  is  payable  in  six 
equal  payments,  due  in  two,  four,  six,  eight, 
ten  and  twelve  months  from  date  of  invoice, 
provided  purchaser  sends  us  promptly  on  ar- 
rival of  Jewelry,  his  six  acceptances,  for 
amounts  and  time  above  payments,  payable 
to  our  order  at  Detroit,  Michigan. 

"Cash.  If  acceptances  are  not  sent  as 
above,  terms  are  cash;  five  per  cent  dis- 
count if  paid  in  full  promptly  oa  arrival  of 
Jewelry." 

It  is  alleged  in  the  complaint  that  the 
Jewelry  and  show  case  were  shij^ied  to  the 
defendant  by  common  carrier  in  accordance 
with  said  contract  and  that  defendant  liad 
received  the  Jewelry,  but  refused  to  execute 


the  acceptances  or  pay  the  price  in  accord- 
ance with  the  terms  of  the  contract. 

Defendants  answered  as  follows:  "T^tat 
they  contracted  with  an  agent  of  the  plaintiff 
to  purchase  certain  articles  of  Jewelry  men- 
tioned and  cited  in  the  written  contract  ex- 
hibited as  a  part  of  the  complaint;  tliat  the 
said  agent  fraudulently  and  falsely  repre- 
sented to  defendants  that  said  Jewelry  waa 
of  the  kind,  character,  and  quality  spedfled 
in  said  contract  and  would  readily  sell  to 
defendant's  customers;  that  defendants  re- 
lied upon  representations  of  the  said  agent, 
and  that  the  same  were  fraudulent  and  tbat 
the  Jewelry  was  made  of  cheap  metals,  and 
was  not  of  the  kind,  character,  and  quality 
specified  In  said  contract  and  that  defend- 
ants refused  to  pay  for  same,  and  offered  to 
return  same  to  the  plaintiff  and  in  this  an- 
swer offer  to  return  the  same.  The  defend- 
ants charge  that  the  plaintiff  well  knew  tbat 
said  Jewelry  was  not  what  it  was  represent- 
ed to  be,  and  that  it  was  cheap,  shoddy  and 
almost  valueless,  and  to  put  the  same  upon 
the  market  would  be  detrimental  to  defend- 
ant's business  as  merchants;  that  it  would 
be  a  fraud  upon  defendants'  customers." 

A  trial  before  Jury  resulted  in  verdict  and 
Judgment  in  favor  of  defendants,  and  the 
plaintiff  appealed. 

The  first  assignment  of  error  is  that  the 
court  improperly  required  the  plaintiff  either 
to  submit  to  a  postponement  of  the  case  on  ac- 
count of  the  sickness  of  B.  J.  Hill,  one  of 
the  defendants,  or  to  admit  before  the  Jury 
that  he  would  testify,  if  present  to  the  state 
of  facta  set  forth  in  the  motion  for  contlna- 
ance. 

It  is  stated  in  the  motion  that  said  de- 
fendant was  sick. and  unable  to  attend  the 
trial,  but  would,  if  present  testify  to  said 
facts.  The  motion  was  not  verified  by  affi- 
davit and  it  is  contended  that  it  should  not 
have  been  granted.  Even  tf  a  decision  of  tbe 
court  granting  a  continuance  of  a  case  could 
under  any  circumstance  be  held  to  be  revers- 
ible error.  It  Is  not  error  to  postpone  a  case 
on  account  of  unavoidable  absence  of  one  of 
the  parties,  especially  where  such  party  is  a 
material  witness.  That  is  a  matter  within 
the  discretion  of  the  court  and  no  error  of 
the  court  can  be  predicated  upon  it  when 
the  postponement  is  granted,  even  without  a 
strict  showing  in  accordance  with  the  statute 
regulating  continuances  on  account  of  the 
absence  of  witnesses.  Defendants  adduced 
testimony  tending  to  show  tbat  plalntUTs 
traveling  salesman  who  made  the  sale  to  de- 
fendants showed  them  samples  of  some  of 
the  Jewelry  at  the  time  he  made  the  sale,  and 
tbat  the  Jewelry  shipped  to  them  did  not 
come  up  to  the  samples  in  quality  or  to  tiie 
contract  and  that  it  was  worthless  and  not 
merchantable.  The  evidence  Justified  a  find- 
ing by  the  Jury  that  this  was  true,  and  tbe 
court  submitted  this  issue  to  the  Jury  under 
appropriate  and  correct  instmctions.     Tlie 
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following  1b  one  of  the  Imtractlons  glyen  at 
the  request  of  plaintiff,  and  clearly  defines 
the  Issue:  "(1)  The  court  tells  you  that  if 
you  find  from  the  evidence  that  the  jewelry 
delivered  to  the  defendants  under  the  con- 
tract sued  on  was  of  the  same  grade  shown 
by  the  agent  as  samples  when  the  sale  made, 
and  as  described  In  the  contract,  then,  if  any 
of  said  Jewelry  proved  unsatisfactory,  the 
defendant  cannot  resist  the  suit  by  showing 
that  the  same  was  unsatisfactory,  unless 
they  returned  the  same  under  the  terms  of 
the  contract" 

la  the  case  of  Main  t.  Dearing,  T3  Ark. 
470,  84  S.  W.  640,  we  said:  "Ordinarily  the 
law  implies  no  warranty  of  quality,  leaving 
that  a  matter  of  contract  between  parties, 
but  there  la  an  exception  to  this  rule  as 
thoroughly  recognized  as  the  rule  Itself. 
When  a  manufacturer  ofTers  his  goods  for 
sale,  where  the  opportunity  of  Inspection  is 
not  present  before  the  purchase,  the  vendee 
necessarily  relies  on  his  knowledge  of  his 
own  manufacture.  In  such  cases  the  law  Im- 
plies a  warranty  that  the  article  shall  be 
merchantable  and  reasonably  fit  for  the  pur- 
pose for  which  It  was  Intended."  The  follow- 
ing from  Benjamin  on  Sales,  I  656,  was  quot- 
ed with  approval:  "He  cannot  without  war- 
ranty insist  that  it  shall  be  of  any  particular 
quality  or  fitness,  but  the  intention  of  both 
parties  must  be  taken  to  be  that  it  shall  be 
salable  In  the  market  under  the  denomination 
mentioned  In  the  contract  The  purchaser 
cannot  be  supposed  to  buy  goods  to  lay 
them  on  a  dunghill." 

The  court  refused  to  give  the  following  in- 
stmction  requested  by  plaintiff:  "(6)  Ton 
are  instructed  that  the  instrument  upon 
which  this  action  is  founded  is  what  is 
known  as  a  severable  contract,  and  it  is 
therefore  necessary  for  the  defendants  to 
prove  that  each  and  every  item  of  goods  re- 
ceived by  them  from  plaintiff  was  not  as  rep- 
resented in  the  contract  before  a  verdict  can 
be  rendered  for  the  defendants.  Therefore,  if 
you  should  find  that  some  articles  were  as 
represented  and  some  of  them  were  not, 
then  yon  should  give  a  verdict  in  favor  of 
the  plaintiff  for  the  contract  price  of  such  as 
you  find  were  as  represented."  According  to 
the  rule  announced  by  this  court  in  Duffle 
V.  Pratt  76  Ark.  74,  88  S.  W.  842,  the  contract 
in  the  present  case  was  severable.  A  compar- 
ison of  the  two  contracts  reveals  no  points  of 
distinction.  The  above  instruction  was  there- 
fore correct  in  the  abstract  and  should  have 
been  given  if  there  had  been  any  evidence 
to  base  it  on.  But  there  was  no  evidence  that 
part  of  the  jewelry  was  good  and  part  bad. 
Defendants'  testimony  was  to  the  effect  that 
It  was  all  worthless,  unmerchantable,  and  be- 
low the  standard  of  the  contract  and  the 
ptatntUTs  testimony  was  that  it  was  all  up 
to  contract  There  was  no  middle  ground, 
and  the  Jury  could  not  have  done  otherwise 
than  accept  the  version  of  one  side  or  the 
othor.    It  ia  true  that  one  of  the  jurors  in- 


quired of  the  court  whether  or  not  thfly 
could  bring  in  a  verdict  for  a  less  amount 
than  sued  for  if  they  were  satisfied  that 
some  of  the  jewelry  was  of  an  inferior  qual- 
ity. But  this  only  indicated,  to  some  extent; 
the  view  of  that  particular  juror,  and  did  not 
justify  the  court  in  submitting  an  issue  con- 
trary to  the  contention  of  both  parties.  The 
court  replied  to  this  inquiry  by  stating  that, 
"if  the  jewelry  was  of  (he  grade  and  kind 
ordered,  they  would  find  for  the  plaintiff,  and, 
if  it  was  of  a  different  or  Inferior  grade  to 
that  ordered  by  the  defendants  and  not  mar- 
ketable, the  jury  would  find  for  the  defend- 
ant" 

Error  of  the  court  la  assigned  in  stating  to 
the  jury  in  the  same  connection  that  if  the 
Jury  found  for  the  defendants,  "the  court 
would  make  the  proper  orders  for  the  return 
of  the  jewelry."  We  can  see  no  possible  prej- 
udicial effect  from  this.  The  statement  did 
not  in  the  remotest  degree  indicate  an  opin- 
ion of  the  trial  Judge  as  to  the  facts  of  the 
case.  The  Jewelry  remained  In  the  bands 
of  the  defendants,  and  the  court  doubtless 
meant  only  to  relieve  the  minds  of  the  Jurors 
of  any  Idea  that  the  defendants  could  retain 
It  if  the  verdict  should  deny  the  plaintiff  the 
recovery  of  the  price.  The  remark  was  equiv- 
alent to  saying  that  the  defendant  could  not 
keep  the  jewelry  if  the  verdict  should  be 
favorable  to  them. 

The  court  refused  to  give  an  Instruction  re- 
quested by  plaintiff  to  the  effect  that  the  de- 
livery of  the  show  case  to  a  public  carrier 
properly  consigned  to  defendants  constituted 
a  delivery  to  defendants ;  and  this  is  assign- 
ed as  error.  The  instruction  was  abstractly 
correct  but  its  refusal  was  not  preJudlclaL 
There  was  no  Issue  before  the  jury  as  to  re- 
fusal to  accept  the  show  case.  No  charge 
was  made  in  the  contract  for  that  article, 
but  it  was  sent  without  price  for  use  in  dis- 
playing the  goods  on  sale.  The  sole  issus 
before  the  jury  was  whether  or  not  the  de- 
fendants had  the  right  to  reject  the  jewelry. 
That  instruction  was  calculated  to  mislead 
the  jury,  and  It  was  properly  refused. 

The  court  gave  the  following  instruction 
over  plalntltTs  objection:  "(2)  The  burden  is 
ui>on  the  plaintiff  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  that  he  has  per- 
formed his  part  of  the  contract  and  delivered 
the  goods  of  the  kind,  character  and  quality 
specified  in  the  contract  before  he  can  recov- 
er the  purchase  price  from  the  defendants, 
unless  you  find  from  the  evidence  that  said 
goods  were  received  without  objection."  It 
is  contended  that  the  effect  of  this  Instruc- 
tion was  to  tell  the  jury  that  the  burden  was 
not  on  the  defendants  to  prove  an  alleged 
breach  of  warranty.  Such  is  not  the  purport 
of  the  instruction.  It  Is  undoubtedly  the 
correct  rule  that  a  vendee  who  alleges  and 
relies  on  a  breach  of  warranty  must  prove  it 
But  the  goods  in  this  case  were  never  accept- 
ed by  the  vendee,  and  this  action  is  an  «t' 
fort  to  compel  them  to  pay  the  price  notwith- 
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Btandlns  tbelr  refosal  to  accept  The  «»&- 
plalirt  alleges  and  the  answer  denies  that 
the  plaintiff  performed  the  contract,  and 
on  Oils  issue  the  burden  was  on  the  plalntlfl 
to  prove  that  goods  called  for  In  the  contract 
were  tendered.  It  Is  not  sufBcient  in  this 
state  of  the  pleadings  for  tbe  plaintiff  merely 
to  show  that  a  lot  of  Jewelry  was  shipped 
without  showing  that  it  answered  the  require- 
ments of  the  contract. 

It  is  contended,  also,  that  the  defendants 
retained  the  goods  an  unreasonable  length  of 
time  before  examining  and  rejecting  them, 
but  we  are  of  the  opinion  that  under  the  dr- 
cnmstances  proved  this  question  was  prop- 
erly submitted  to  the  Jury. 

Upon  the  whole  we  find  no  prejudicial  er- 
ror, and  the  Judgment  is  therefore  afBrmed. 


ARKANSAS  MIDLAND  R.  CO.  T.  RAMBO, 

(Supreme  Court  of  Arlcanaas.    March  29,  1909.) 

1.  Cabriebs  (S  816*)  —  Injuries  to  Pabsek- 

OEBB  —  PBEStrUPnON  OF  NEGLIGENCE. 

In  an  action  by  a  passenger  for  injuries  re- 
ceived by  the  derailment  of  the  train,  a  presump- 
tion of  negligence  of  the  carrier  arises  from 
such  derailment  resulting  from  the  defective 
condition  of  the  track,  or  defective  equipment, 
or  negligent  operation  or  handling  of  the  train. 
[E^.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1288;  Dec  Dig.  S  316.*] 

2.  TBIAI,  (§  278*)— iKSTBUCnONS— SUFEICIENCT 

OF  Objections. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  the  court  instructed  on  the  ques- 
tion of  contributory  negligence,  ahd  in  another 
instruction  authorized  the  jury  to  find  for  plain- 
tiff if  his  injuries  were  caused  by  the  negligence 
of  defendant,  but  made  no  mention  in  that  in- 
Ittniction  of  the  eSfect  of  contributory  negligence. 
Held,  that  a  formal  general  objection  to  the  in- 
struction was  not  sufficient,  as  the  objection  was 
one  of  form,  which  would  probably  have  been 
corrected  on  specific  objection. 

lEd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  278.*1 

8.  Tbial    (§    2o2»)—Instbuotions— Evidence 

TO  Sustain. 

In  an  action  for  injuries  to  a  passenger 
caused  b^  the  derailment  of  a  mixed  train,  a  re- 
fusal to  instrvict  as  to  ordinary  jars  and  jolts  in- 
cident to  the  operation  of  freight  trains  was  not 
error,  where  the  undisputed  evidence  showed  the 
jolt  was  occasioned  by  the  derailment  of  the  cars, 
and  not  by  the  stoppage  of  the  train  in  the  usual 
course  of  its  operation  by  the  trainmen. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  252.») 

4.  Davages  (i  190*)  —  Pebsokai.  Injubies  — 
Excessive  Damages. 
A  verdict  for  $058  in  an  action  by  a  passen- 
ger for  injuries  occasioned  by  the  derailment  of 
the  train  is  not  excessive,  where  the  evidence 
showed  that  he  was  confined  to  his  bed  for  three 
weeks,  spit  up  a  good  deal  of  blood,  and  suffered 
great  pain. 

[Ed.  Note.— For  other  cases,  see  Damages,  Dec. 
Dig.  i  130.»] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Eugene  Lanltford,  Judge. 

Action  by  T.  M.  Rambo  against  the  Ar- 
kansas Midland  Railway  Company.     Judg- 


ment for  plaintiff;  and  defendant  appeals. 

This  suit  was  brought  by  T.  M.  Rambo 
against  the  Arkansas  Midland  Railroad  Com- 
pany to  recover  damages  for  injuries  sus- 
tained by  him  while  a  passenger  on  defend- 
ant's train  and  alleged  to  have  been  caused 
by  the  derailment  of  the  train.  The  railroad 
company  denied  negligence  on  its  part,  and 
pleaded  contributory  negligence  on  the  part 
of  the  plaintiff. 

On  the  29th  day  of  February.  1908,  plain- 
tiff became  a  passenger  on  one  of  defend- 
ant's trains  running  from  Helena  to  Claren- 
don, in  the  state  of  Arkansas.  It  was  a 
mixed  train,  having  a  passenger  coacb  at  the 
rear,  a  baggage  car  In  front  of  it,  and  two 
freight  cars  In  front  of  the  baggage  car. 
When  about  10  miles  out  from  Helena,  the 
two  freight  cars  Jumped  the  track  and 
were  overturned.  The  cars  ran  along  on  the 
ties  about  Ave  car  lengths  after  leaving  the 
rails.  The  rear  freight  car  was  loaded  with 
Iuml>er,  and  the  wreck  occurred  while  the 
train  was  going  downgrade.  The  train  con- 
ductor said  that  the  lumber  was  loaded  to 
the  roof  of  a  Ixtx  car,  and  that  this  made 
the  car  top-heavy,  which  caused  it  to  swing 
or  sway  from  side  to  side.  He  said  that 
was  the  only  way  he  could  account  for  the 
wreclc  PlaintlfTs  witnesses  said  that  they 
examined  the  roadbed  after  the  wreck,  and 
found  that  some  of  the  ties  were  broken 
and  that  the  ends  of  tbem  were  rotten. 

Flalntifl!  testified  that  be  was  sittiug  on 
the  right-hand  side  of  the  coacb  looking  out 
of  the  window,  and  went  to  raise  up  to  go 
to  the  water  cooler  to  get  some  water;  that 
Just  as  he  arose  the  wreck  occurred,  and 
that  be  was  pitched  across  the  aisle  and 
knocked  down;  that  he  was  confined  to  his 
bed  as  a  result  of  his  injuries  for  about 
three  weeks,  and  suffered  great  pain.  On 
cross-examination  he  stated  that  he  had  not 
drank  any  whisky  In  the  coach  prior  to  the 
accident,  and  that  he  had  not  been  walking 
around  In  it  The  defendant  adduced  evi- 
dence tending  to  show  that  he  bad  been 
walking  and  standing  in  the  coach  some 
time  prior  to  the  accident,  and  that  be  had 
also  taken  some  drinks  of  whisky.  The  Ju- 
ry returned  a  verdict  in  favor  of  plaintiff 
for  $658,  and  defendant  has  duly  prosecuted 
an  appeal  to  this  court 

E.  B.  Kinsworthy  and  Lewis  Rhoton,  for 
appellant  Manning  &  Smerson,  for  appel- 
lee. 

HART,  J.  (after  stating  the  facta  as 
above).  Counsel  for  appellant  assigns  as 
error  the  action  of  the  court  in  giving  the 
following  instruction:  "(2)  If  you  believe 
from  the  evidence  that  plaintiff  was  injured 
while  a  passenger  on  the  train  of  defendant 
and  that  bis  injuries  were  caused  by  the 
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derallmoit  of  can  In  the  train  resulting 
from  the  defectlTe  condition  of  the  track, 
or  defective  equipments,  or  negligent  opera- 
tion or  handling  of  the  train,  be  would  be 
entitled  to  recover  In  this  action  such  sum 
as  will  compensate  him  for  loss  of  time,  ex- 
penses, and  for  the  pain  and  sufterlng  sus- 
tained by  the  plaintiff,  as  shown  by  the 
proof." 

In  the  case  of  Railway  Oompany  v.  Mit- 
chell, 57  Ark.  418,  21  S.  W.  883,  the  court 
Bald:  "In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  evidence  that 
the  coach  in  which  plaintiff  was  riding  as  a 
passenger  was  derailed  and  overturned,  and 
that  plaintiff  was  injured  thereby,  is  suf- 
ficient to  cast  upon  the  company  the  burden 
of  proving  that  the  Injury  was  not  caused 
by  want  of  care  on  its  part"  This  rule  has 
been  recognized  and  followed  ever  since.  St. 
L.,  I.  M.  &  Sou.  Ry.  Co.  v.  Fambro  (Ark.) 
114  S.  W.  230,  and  cases  cited.  The  appel- 
lant made  no  effort  to  overcome  this  pre- 
sumption of  negligence.  Hence,  under  the 
undisputed  facts  in  the  case,  it  was  guilty 
of  negligence. 

It  Is  claimed  that  the  Instruction  permit- 
ted the  appellee  to  recover  if  the  jury  should 
find  the  appellant  guilty  of  negligence,  with- 
out containing  any  qualification  in  regard  to 
the  contributory  negligence  of  appellee.  In 
the  case  of  Winter  v.  Bandel,  30  Ark.  362, 
the  court  criticised  an  instruction  similar  to 
the  one  here  under  consideration,  and  said 
that  the  habit  so  common  in  this  state  of 
stating  a  single  proposition  of  correct  law 
applicable  to  the  case,  but  not  Involving  all 
the  law  or  fact  Involved,  and  concluding 
that  on  such  partial  proposition  the  jury 
may  find  for  the  plaintiff  or  defendant,  as 
the  case  may  be,  is  objectionable.  The  judg- 
ment In  that  case  was  reversed,  but  the  in- 
struction criticised  was  not  made  a  ground 
for  rerersal.  This  form  of  Instruction  has 
been  frequently  criticised,  and  it  has  been 
repeatedly  held  by  this  court  that  it  Is  not 
error  to  refuse  an  instruction  where  such 
phraseology  or  Its  equivalent  is  used.  The 
question  now  Is,  did  any  prejudice  result  to 
the  appellant  from  the  instruction  "contribu- 
tory negligence  is  a  defense,  and  the  burden 
of  proof  in  such  case  is  upon  the  defendant"? 
Aluminum  Oo.  of  America  v.  Ramsey,  117 
S.  W.  668,  and  cases  cited.  In  this  case, 
the  court  recognized  this  to  be  the  law,  and 
gave  to  the  jury  an  instruction  prepared  by 
counsel  for  appellant  on  the  question  of  con- 
tributory negligence.  It  cannot  be  doubted 
that,  if  his  attention  had  been  called  to  the 
fact  that  the  qualification  in  this  respect 
bad  been  left  out  of  the  instruction  now  un- 
der discussion,  the  trial  judge  would  have 
corrected  it.  No  such  re^iuest  was  made, 
and  only  a  formal  general  objection  was 
made  to  the  instruction.  We  think  it  was 
the  duty  of  counsel  to  have  made  a  specific 


objection.  The  court  bad  told  the  Jury,  If 
they  found  from  the  evidence  that  appellee 
was  guilty  of  contributory  negligence,  he 
could  not  recover.  This  meant  if  they  found 
that  fact  from  all  the  evidence.  We  think 
the  omission  complained  of  was  a  defect  in 
form,  and  should  have  been  met  by  a  spe- 
cific objection  calling  the  court's  attention 
to  the  omission  and  asking  that  it  be  cor- 
rected. Such  is  the  effect  of  the  following 
decisions,  which  are  directly  in  point:  L.  R. 
&  H.  S.  W.  R.  Co.  V.  McQueeney,  78  Ark. 
22,  02  S.  W.  1120;  St  Louis  Southwestern 
Ry.  Co.  V.  Graham,  8S  Ark.  61,  102  S.  W. 
700,  110  Am.  St  Rep.  112;  St  L.,  I.  M.  & 
Sou.  B.  Co.  V.  Puckett  (Ark.)  114  S.  W.  224. 

Counsel  for  appellant  also  complain  that 
the  court  refused  to  give  appropriate  in- 
structions in  regard  to  the  ordinary  jars  and 
jolts  incident  to  the  operation  of  freight 
trains.  There  was  no  error  in  this.  Such  in- 
structions had  no  application  to  the  facta 
In  the  record.  The  undisputed  evidence 
shows  that  some  of  the  cars  ran  off  the 
track,  and  that  the  jolt  was  occasioned  by 
the  derallmfflit  of  the  cars,  and  not  by  the 
stoppage  of  the  train  in  the  usual  course  of 
its  operation  by  the  employes  of  appellant 

We  cannot  say  that  the  verdict  was  exces- 
sive. According  to  the  statement  of  appel- 
lee, which  the  jury  bad  a  right  to  believe, 
he  was  confined  to  his  bed  for  three  weeks, 
spit  up  a  good  deal  of  blood,  and  suffered 
great  pain. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  Is  affirmed. 


BEACH  v.   NOBDMAN. 
(Supreme  Court  of  Arkansas.    March  20,  1909.) 

1.  COVKWAITTS  (8  102*)— Bbkaoh— Pabamount 
Tttlb— Establishment. 

A  grantee  in  a  deed  containing  covenant 
of  warranty  was  entitled  to  maintain  an  action 
for  bleach  of  the  covenant  on  reversal  of  a 
judgment  in  hi*  favor  against  an  adverse  claim- 
ant, though  there  was  a  clerical  error  in  the 
mandate  of  the  Supreme  Court  in  describing 
the  land  conveyed. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  I  164;   Dec.  Dig.  8  102.*] 

2.  Afpcax  and  Bbbob  (i  173*)--Gbound8  or 

OVFENSE— PBESENTATION    IS   I/OWEB   COUBT. 

In  an  action  for  breach  of  a  covenant  of 
warranty  of  title,  brought  after  a  judgment  for 
plaintiff  against  a  claimant  had  been  reversed' 
on  api>eal  and  title  adjudged  in  claimant  a  con- 
tention, first  made  on  appeal  in  the  covenant 
action,  that  the  mandate  of  the  Supreme  Court 
in  the  former  suit  did  not  properly  descrilw  the 
land  conveyed,  will  not  be  considered. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1079 ;   Dec.  Dig.  |  173.*] 

3.  COVENAWTS  (8  102*)— BBBAOH— COVENAKTS 

OF  Wabeantt— (Eviction. 

The  filing  of  the  mandate  of  the  Snpreme 
Court  after  the  reversal  of  a  judgment  in  favor 
of  a  grantee  in  an  action  against  a  claimant, 
was  not  necessary  to  enable  the  grantee  to  main- 
tain an  action  against  his  grantor  for  breach 
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of  the  covenants  of  warranty,  as  the  gnntot'e 
covenant  was  breached  when  the  Supreme  Court 
adjudged  title  in  claimant ;  grantee  then  hav- 
ing been  evicted  in  law. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  f  164 ;   Dec.  Dig.  |  102.*] 

4.  Covenants  (J  132*)— Actions  fob  Bbeach 

—Damages. 

The  grantee,  in  an  action  for  breach  of  a 
covenant  of  warranty,  can  recover  costs  and 
necessary  expenses,  including  reasonable  attor- 
ney's fees,  incurred  in  a  bona  fide  defense  or 
assertion  of  bis  title,  though  there  was  no  ex- 
press agreement  by  the  grantor,  in  addition  to 
his  covenant,  to  pay  such  expenses. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  H  260-262;   Dec.  Dig.  {  132.») 

Appeal  from  Circuit  Court,  Woodruff  Coun- 
ty;  Roy  D.  Campbell,  Special  Judge. 

Action  by  F.  Nordman  against  W.  B.  Beach. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

On  January  29,  1901,  appellant  sold  appel- 
lee 680  acres  of  land  in  Woodruff  county,  ArliL 
Appellee  entered  upon  the  land  and  began  to 
cut  the  timber  therefrom,  whereupon  S.  C. 
Robinson,  claiming  to  be  the  owner  of  160 
acres  of  the  land,  brought  suit  against  appel- 
lee for  the  possession  thereof  and  for  dam- 
ages In  tbe  sum  of  $600.  Appellee  also 
brought  suit  in  equity  against  Robinson  to  re- 
move the  cloud  from  his  title  to  the  160  acres 
claimed  by  Robinson.  The  case  at  law  was 
transferred  to  the  chancery  court  and  con- 
solidated with  tbe  chancery  suit  to  remove 
cloud.  A  decree  was  rendered  in  favor  of  ap- 
pellee. Robinson  appealed  to  this  court  and 
was  by  this  court  adjudged  to  be  tbe  owner 
and  in  possession  of  the  land.  The  decree  of 
the  chancery  court  was  reversed,  and  the 
cause  remanded,  with  directions  to  the  chan- 
cery court  to  enter  a  decree  in  accordance 
with  tbe  opinion  of  this  court  Thereafter 
appellee  brought  this  suit  against  appellant, 
alleging:  That  Immediately  upon  the  institu- 
tion of  tbe  suit  by  Robinson  against  him  be 
notified  appellant  and  requested  him  to  de- 
fend it,  which  appellant  agreed  to  do,  and  di- 
rected appellee  to  Incur  reasonable  and  nec- 
essary expenses  in  defending  It;  that  appel- 
lant advised  and  directed  tbe  institution  of 
tbe  suit  to  remove  the  alleged  claim  of  Rob- 
inson as  a  cloud  upon  appellee's  title;  that 
the  final  result  of  the  consolidated  suits  was 
that  Robinson  was  declared  the  owner  of  the 
land;  that  by  reason  of  this  there  has  been 
a  breach  of  appellant's  covenant  to  warrant 
and  defend  the  title,  appellee  had  Incurred 
attorney's  fees  in  the  sum  of  $286,  court  costs 
In  the  sum  of  $2Gi>,  and  other  expenses 
amounting  to  $100  by  reason  of  tbe  suit,  and, 
besides,  had  lost  tbe  purchase  money  paid  for 
the  land  In  the  sum  of  $480,  to  bis  damage  all 
told  in  tbe  sum  of  $1,575,  for  which  he  asked 
Judgment.  Appellant  answered  and  admitted 
the  conveyance  of  tbe  laud  by  warranty  deed, 
admitted  the  covenant  to  warrant  and  defend 
the  title  to  same,  admitted  the  suit  by  Rob- 


inson against  appellee  at  law  to  recover  pos- 
session of  the  land  and  for  damages,  admitted 
that  appellee  Instituted  suit  against  Robin- 
son to  remove  the  cloud,  but  denied,  that  he 
directed  appellee  to  bring  the  strlt  In  equity, 
and  denied  that  he  consented  to  the  consoli- 
dation of  the  suits,  and  denied  that  be  di- 
rected and  instructed  appellee  to  incur  any 
expenses  whatever  with  reference  to  the  suits. 
Further  answering,  appellant  stated:  That 
on  the  16th  day  of  September,  1903,  the  chan- 
cery court  of  Woodruff  county  for  the  south- 
ern district  rendered  a  decree  in  said  cause 
In  favor  of  appellee;  that  said  S.  C>  Robin- 
son prosecuted  an  appeal  to  the  Supreme 
Court  of  Arkansas ;  that  on  the  10th  day  of 
June,  1905,  said  court  reversed  the  decree  of 
said  chancery  court  and  remanded  said  causes 
back  to  the  said  chancery  court  for  further 
proceedings  In  accordance  with  the  decision 
of  said  Supreme  Court;  that  the  appellee 
neglected  and  refused  to  take  out  and  file  in 
said  chancery  court  the  mandate  from  the 
Supreme  Court  until  the  11th  day  of  Jnly. 
1906;  that  appellee's  right  of  action.  If  any 
be  ever  had,  against  appellant  upon  the  war- 
ranty in  said  deed,  is  now  barred  by  reason 
of  his  failure  to  take  out  and  file  the  man- 
date from  tbe  Supreme  Court 

The  evidence  on  behalf  of  appellee  tended 
to  show :  That  tbe  deed  from  appellant  con- 
tained the  following  covenant:  "We  hereby 
covenant  with  the  said  F.  Nordman  that  we 
will  forever  warrant  and  defend  the  title  to 
said  lands  against  all  lawful  claims  whatso- 
ever." That,  as  soon  as  he  was  sued  by  Rob- 
inson, he  (appellee)  notified  appellant  of  that 
fact,  and  appellant  promised  to  assist  him  all 
he  could  in  straightening  out  the  matter. 
There  was  evidence  in  the  record  wblch 
would  have  warranted  the  court  In  submit- 
ting to  the  Jury  the  questions  as  to  whether 
or  not  appellant  after  being  notified  of  the 
suit  between  appellee  and  Robinson  involv- 
ing tbe  title  to  the  lands,  instructed  appellee 
to  proceed  with  the  suit  and  acquiesced  in  all 
that  appellee  did  in  connection  with  that  liti- 
gation ;  but  In  tbe  view  we  have  taken  of 
the  case,  we  deem  it  unnecessary  to  set  out 
that  evidence  in  detail.  There  was  a  verdict 
and  Judgment  in  favor  of  appellee  for  the 
sum  of  $1,269,  from  which  appellant  prose- 
cutes this  appeal. 

F.  O.  Taylor,  for  appellant  Trimble,  Bol>- 
Inson  &  Trimble,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
1.  Appellant  contends  that  the  land  mention- 
ed in  tbe  mandate  of  the  Supreme  Ckrnrt  is 
not  the  same  land  mentioned  In  the  decree 
in  the  case  in  the  chancery  court  which  was 
appealed  to  this  court  and  reversed,  and  not 
the  same  land  mentioned  in  the  complaint  in 
this  suit  There  Is  no  merit  in  the  conten- 
tion.    The  clerical  misprisior  in  describing 
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the  mandate  of  the  Supreme  Conrt  is  Imma- 
terial. The  pleadings  In  the  chancery  court 
show  what  lands  were  adjudicated  finally  In 
that  suit  to  belong  to  Robinson.  These  are 
the  same  lands  mentioned  in  the  complaint 
In  this  suit;  but  the  question  was  not  raised 
in  the  court  below,  and  therefore  cannot  be 
raised  here.  Had  the  attention  of  the  conrt 
and  appellee  been  called  to  the  misprision,  it 
could  have  been  corrected  so  as  to  make  the 
description  In  the  mandate  conform  to  the 
description  of  the  land  in  the  pleadings  In 
the  chancery  suit.  Moreover,  the  filing  of  the 
mandate  of  this  court  in  the  lower  court  in 
the  chancery  suit  was  not  a  condition  pre- 
cedent to  the  maintaining  of  the  present  suit. 
Appellant's  covenant  of  warranty  had  failed 
when  this  court  adjudged  the  right  to  the  ti- 
tle and  iKwsesslon  of  the  lands  In  the  suit  in 
the  chancery  court  to  be  In  Robinson.  Robin- 
son T.  Kordman,  75  Ark.  505,  88  S.  W.  502. 
Appellee  was  not  required  to  awaft  the  filing 
of  the  mandate  before  he  could  maintain  the 
present  suit.  In  law  he  bad  been  evicted.  2 
Warvelle  on  Vendors,  {  977,  and  authorities 
to  this  point  cited  in  appellee's  brief. 

2.  The  instructions  of  the  court  given  at 
the  instance  of  the  appellee  correctly  submit- 
ted the  questions  raised  by  tbe  pleadings  and 
evidence.  The  prayers  for  Instructions  by  ap- 
pellant were  not  correct.  Under  a  covenant 
to  warrant  and  defend  title,  the  costs  and  nec- 
essary expenses  Incurred  by  a  covenantee  In 
a  bona  fide  defense  or  assertion  of  his  title 
are  recoverable  in  an  action  by  blm  against 
the  covenantor  for  the  breach  of  his  warran- 
ty. Necessary  expenses  would  Include  rea- 
sonable attorney's  fees  and  other  actual  ex- 
penses paid  by  the  covenantee  in  a  bona  fide 
but  ineffectual  effort  to  uphold  the  title  which 
he  has  acquired  from  his  covenantor.  There 
is  some  conflict  among  the  authorities,  but, 
as  Mr.  Warvelle  says:  "The  larger  and  ap- 
parently better  considered  class  of  cases,  how- 


ever, all  incline  to  the  doctrine  that  the  pur- 
chaser Is  entitled  to  reimbursement  for  his 
necessary  costs  and  expenses  Incurred  in  de- 
fending the  title,  and  that  such  costs  and  ex- 
penses include  a  reasonable  attorney  fee."  2 
Warvelle  on  Vendors,  i  980;  11  Cyc.  1176, 
and  cases  cited  In  notes.  In  tbe  cases  of  Lo- 
gan V.  Moulder,  1  Ark.  313,  S3  Am.  Dec.  338, 
CarviU  V.  Jacks,  43  Ark.  439,  Bamett  ▼.  Hug- 
hey,  54  Ark.  195, 15  S.  W.  464,  and  Alexander 
V.  Bridgford,  59  Ark.  195,  27  S.  W.  69,  the 
question  that  Is  here  presented  was  not  in- 
volved. We  have  never  announced  a  rule  on 
the  measure  of  damages  for  a  breach  of  cove- 
nant to  warrant  and  defend  title  contrary  to 
the  above,  which  is  generally  held  to  be  the 
sound  doctrine.  In  8  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  100,  the  reason  for  tbe  rule,  and 
the  rule  itself,  are  given  as  follows:  "A  gran- 
tee in  possession  of  land  under  a  deed  con- 
taining tbe  usual  covenants  would,  in  sur- 
rendering possession  to  what  be  supposed  to 
be  a  paramount  title,  act  at  his  peril ;  and  it 
Is  therefore  generally  held  that  where  he  de- 
fends the  action  by  the  owner  of  the  par- 
amount title  to  recover  possession  of  the  land, 
be  may  recover  from  his  covenantor  tbe  ex- 
penses necessarily  incurred.  Including  a  rea- 
sonable fee  paid  to  his  attorney."  See  other 
cases  cited  In  notes  on  pages  190  and  191. 
The  instructions  given  at  the  instance  of  ap- 
IwUee  were  In  conformity  to  the  above  doc- 
trine. The  prayers  for  Instructions  by  the 
appellant,  and  which  were  refused  by  the 
court,  were  predicated  upon  the  Idea  that  ap- 
pellant would  not  be  liable  unless  there  was 
an  agreement,  aside  from  the  covenant,  to 
pay  the  expenses  Incurred  by  appellee,  and 
were  therefore  erroneous  according  to  the 
rule  above  announced. 

There  was  a  substantial  basis  in  tbe  evi- 
dence upon  which  to  rest  the  verdict 

The  Judgment  Is  therefore  correct,  and  is 
affirmed. 
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GRAND  FRATERNITY  ▼.  MELTON. 
(Sapreme  Court  of  Texas.     April  7,  1909.) 

1.  INSUBANCB  (§  646*)— Action  fob  Ltra  In- 

817BAN0B— PBIMA.    FaCIE    GaSB— BDBDEN    OV 

PBOor— Defense  of  Suicide. 

In  an  action  for  life  insurance,  defended 
on  tlie  ^ronnd  of  snicide,  where  plaintiff  proved 
that  insured  died,  he  established  a  prima  facie 
case,  and  the  burden  was  on  the  defendant  to 
prove  its  defense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  I  1663;  Dec.  Dig.  i  646.*] 

2.  Appeal  and  Ebbob  (f  1003*)— Bbvibw— 
Question  of  Fact. 

Where  a  case  was  submitted  to  the  jury  on 
a  single  issue  of  fact,  and  the  charge  was 
favorable  to  the  losing  party,  on  error  the  judg- 
ment must  stand  affirmed,  unless  the  evidence 
establishes  the  fact  in  his  favor  to  that  degree 
of  conclusiveness  which  precludes  a  reasonable 
doubt  to  the  contrary,  and  there  must  be  no 
room  for  fair  and  reasonable  minds  to  differ 
on  the  evidence. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  t  3938;   Dec.  Dig.  |  1003.*] 

3.  Evidence  (8  688*)  —  Weight  and  Sutfi- 

CIENCT— CBEDIBILITT  OF  WITNESSES. 

While  the  jury  are  the  judges  of  the  cred- 
ibility of  the  witneases,  they  have  no  right  to 
arbitrarily  reject  the  evidence  of  an  unim peach- 
ed witness,  ag^ainst  whom  there  is  no  discred- 
iting fact  or  circumstance. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  2437;    Dec.  Dig.  t  588.*] 

4.  Btidenck  (8  594*)  —  Weight  and  Suffi- 
ciency—Uncontbovkbted  EVIDENCK. 

While  the  jury  are  the  judges  of  the  weight 
of  the  evidence,  tliey  cannot  lawfully  deny 
proper  weight  to  nndispnted  facts,  with  no  sus- 
picion cast  thereon. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  }  2431 ;  Dec.  Dig.  8  594.*] 

5.  iNsusANCE  (8  665*)— Action  fob  Life  In- 
suBANCE  —  Evidence  of  Suicide  —  Suffi- 
ciency. 

Evidence  held  not  only  to  raise  an  issue 
for  the  jury  as  to  the  intention  of  insured  in 
shooting  himself,  but  to  establish  to  a  moral 
certainty  that  he  shot  himself  with  Intent  to 
destroy  his  life,  inflicting  the  wound  from  which 
he  died. 

[Eli.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1720;  Dec.  Dig.  8  665.*] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Mattie  Ketchum  Melton  against 
the  Grand  Fraternity.  Tliere  was  a  judg- 
ment for  plaintiff,  and  defendant  appealed 
to  the  Court  of  Civil  Appeals,  which  af- 
firmed the  Judgment  (111  S.  W.  967),  and 
defendant  brings  error.  Beversed,  and  Judg- 
ment entered  for  defendant 

Buck,  Cnmminga,  Doyle  &  Bouldln  and 
J.  J.  Eckford,  for  plaintiff  In  error.  Beck- 
bam  &  Beckham,  for  defendant  in  error. 

BBOWN,  J.  On  the  2Stb  day  of  October, 
1901,  the  Supreme  Lodge  of  the  United  Mod- 
ems, a  foreign  corporation,  issued  to  J.  H. 
Melton  a  certificate  of  membership  whereby 
it  agreed,  upon  the  death  of  the  said  Mel- 
ton, to  pay  11,000  to  Mattie  Ketchum  Mel- 


ton. The  coDBtitutlon  of  the  United  Mod- 
ems contained  this  provision:  "If  any  mem- 
ber dies  •  •  •  by  self-destruction,  wheth- 
er sane  or  Insane,  •  •  •  then  in  such 
case  the  beneficiary  certificate,  together  with 
all  claims  by  reason  of  membership,  shall 
be  null  and  void."  The  United  Modema 
and  the  Grand  Fraternity  consolidated  Into 
one  concern  under  the  name  of  the  latter 
on  the  19th  day  of  November,  1903,  and  the 
Grand  Fraternity  issued  to  Melton,  In  lieu 
of  the  certificate  which  had  been  Issued  by 
the  United  Moderns,  a  certificate  which  con- 
tained this  provision:  "The  consolidated 
order,  the  Grand  Fraternity,  accepts  you  as 
a  member,  and  assumes  and  will  pay  all 
benefits  provided  for  in  the  said  beneficiary 
certificate  In  the  manner  and  as  prescribed 
in  the  constitution  and  laws,  rules,  and  reg- 
ulations of  the  United  Moderns."  Melton 
paid  all  dues,  and  on  the  8th  day  of  Feb- 
ruary, 1905,  was  in  good  standing  In  the 
order,  on  which  day  he  shot  himself,  inflict- 
ing a  wound  from  which  be  died.  This  suit 
was  Instituted  by  the  defendant  in  error 
upon  the  certificate  above  described.  The 
only  defense  set  up  by  the  plaintiff  in  er- 
ror was  that  J.  H.  Melton  had  taken  his 
own  life,  and  that  therefore  it  was  not  lia- 
ble on  the  certificate. 

The  court  submitted  the  case  to  the  Jury 
upon  one  Issue  in  the  following  affirmative 
and  negative  form,  which  the  attorneys 
agreed  presented  the  only  issue  of  fact,  and 
the  Jury  answered  as  stated  below:  "In 
this  case  I  submit  the  following  special  is- 
sue, to  wit:  Did  Jesse  Melton  come  to  his 
death  by  self-destruction?  Upon  this  issue. 
If  you  believe  from  the  evidence  that  Jesse 
Melton  intentionally  shot  himself  In  the 
breast,  and  as  a  direct  consequence  there- 
of he  died,  you  will  answer  this  question 
'Yes.'  Unless  you  find  from  the  evidence 
that  Jesse  H.  Melton  did  Intentionally  shoot 
himself  In  the  breast,  you  will  answer  this 
question  'No.'  Upon  this  Issue  submitted  to 
you  the  burden  of  proof  is  upon  the  defend- 
ant to  show  the  affirmative  of  said  issue, 
and  if  you  do  not  believe  by  a  preponder- 
ance of  the  evidence  that  Jesse  H.  Melton 
came  to  his  death  by  self-destruction  then 
you  win  find  In  the  negative  on  the  issue 
submitted.  You  are  the  exclusive  Judges  of 
the  credibility  of  the  witnesses,  of  the  weight 
of  the  evidence,  and  of  the  facts  proved. 
Irby  Dunklin,  Judge."  The  Jury  answered, 
"No." 

The  conclusion  reached  by  this  court  ren- 
ders it  unnecessary  to  discuss  the  question 
presented  on  the  rulings  of  the  trial  court 
in  excluding  declarations  of  Melton,  but  we 
do  not  wish  to  be  understood  as  approving 
such  action.  Judgment  was  rendered  In 
favor  of  the  plaintiff  against  the  Fraternity 
for  the  amount  of  the  policy,  with  Interest 
thereon.    Upon  appeal  to  the  Coort  of  CivU 
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Appeals  of  tbe  Second  District,  a  majority 
of  the  court  reversed  the  Judgment  and  re- 
manded the  case.  Upon  motion  for  rehear- 
ing, the  membership  of  the  court  having 
been  changed  by  the  resignation  of  Mr.  Jus- 
tice Stephens  and  the  appointment  of  Judge 
Pressler,  a  majority  of  the  court,  as  then 
constituted,  granted  the  motion  for  rehear- 
ing and  affirmed  the  Judgment  of  the  dis- 
trict court 

The  evidence  which  bears  upon  the  issue 
submitted  by  tbe  court  is  in  substance  as 
follows:  L.  H.  Jewell  was  the  flrst  witness 
who  saw  Melton  after  he  was  shot  He  was 
then  lying  upon  a  couch  In  a  room  of  his 
home,  with  a  wound  in  his  left  breast  near 
to  the  nipple.  A  pistol  was  lying  within 
two  or  three  feet  of  blm  on  the  floor.  Jew- 
ell had  a  conversation  with  him,  which  was 
by  agreement  of  attorneys  submitted  to  the 
Jury  as  testimony  In  the  following  form: 
"Melton  told  Jewell,  when  be  went  there, 
that  he  had  shot  himself,  and  that  he  was 
up  against  It,  and  owed  on  his  home;  that 
he  asked  for  the  pistol,  and  said  he  wanted 
to  blow  Us  brains  out."  Dr.  Pollock,  the 
physician  attending  Melton  at  the  time  of 
hts  death,  stated  that  Melton  said  to  him: 
"I  wish  I  had  shot  myself  in  the  head,"  or 
he  said,  "I  wish  it  had  shot  me  In  the  head." 
"Now  what  he  said  I  don't  know;  but  he 
said  something  abont  shooting  himself 
which  led  me  to  believe  that  no  one  had 
shot  him,  but  that  be  had  shot  himself, 
whether  accidentally  or  not  I  was  unable  to 
make  up  my  mind."  When  the  plaintiff 
proved  that  J.  H.  Melton  had  died,  she  es- 
tablished a  prima  facie  right  to  recover. 
The  burden  was  upon  the  Fraternity  to 
prove  that  Melton  shot  himself  and  that  he 
did  It  Intentionally.  Insurance  Co.  v.  Payne, 
105  Fed.  172,  45  a  C.  A.  193;  Benefit  v. 
Sargent  42  U.  S.  691,  12  Sup.  Ct  332,  85 
L.  Ed.  lieO. 

The  Fraternity  Introduced  Jewell,  who 
testified  that  he  heard  that  a  man  was  shot 
and  went  into  the  honse  where  Melton  liv- 
ed to  see  about  it  Mrs.  Melton  was  in  the 
honse.  J.  H.  Melton  was  lying  upon  a 
couch,  with  a  wound  in  his  left  breast  and 
a  pistol  on  the  floor  within  a  few  feet  of 
the  couch.  Counsel  for  the  Fraternity  ask- 
ed of  Jewell  this  question:  "Without  going 
over  details  of  your  testimony,  I  want  to 
ask  you  if  Mr.  Melton  stated  to  you  the 
cause  for  his  doing  what  he  bad  done." 
The  question  was  objected  to,  because  It 
called  for  tbe  statements  of  Melton,  and 
the  court  sustained  the  objection  for  that 
reason;  but  subsequently  counsel  agreed  to 
submit  to  the  Jury  as  the  evidence  of  Jew- 
ell this  statement:  "Judge  Beckham  says 
he  is  willing  to  put  it  in  as  Jewell's  testi- 
mony, not  waiving  his  objection  that  Mel- 
ton told  Jewell,  when  he  went  there,  that 
he  had  shot  himself,  and  that  he  was  np 
against  it  and  owed  on  his  home,  and  that 
he  asked  for  the  pistol,  and  said  be  wanted 


to  blow  hi*  brains  out"  Interpreting  tbe 
statements  as  an  answer  to  the  question.  It 
means  that  Melton  told  Jewell  that  he  (Mel- 
ton) shot  himself.  Why  did  he  shoot  him- 
self? He  shot  himself  because  he  was  "up 
against  It  and  owed  on  his  home."  Did 
Melton  shoot  himself  intentionally?  He 
asked  for  the  pistol,  and  said  he  wanted  to 
blow  his  brains  out  The  conditions  which 
have  caused  so  many  unfortunates  to  go  the 
same  way  were  present  in  his  case,  and  tbe 
Intention  to  end  his  life  was  so  fixed  that 
it  dominated  his  mind  and  directed  his  ac- 
tion into  the  very  shadow  of  death.  Dr. 
Pollock  testified  to  practically  the  same 
facts  as  did  Jewell.  The  doctor  said,  how- 
ever, that  be  was  not  sure  whether  Melton 
said  he  shot  himself  or  that  "It" — ^the  pistol 
— shot  him.  It  is  plain  that  Melton  did  not 
say  the  pistol  shot  him;  for,  whether  it 
was  accidental  or  intentional,  he  must  have 
done  tbe  shooting  himself.  The  facts  are 
consistent  with  suicide,  intentional  shooting 
of  himself,  and  inconsistent  with  an  acci- 
dental killing. 

We  have  sought  for  a  fact  or  circum- 
stance which  would  sustain  a  conclusion 
that  the  shooting  was  accidental;  but  our 
search  has  been  in  vain.  The  Judge  of  the 
district  cohrt  submitted  to  the  Jury  the  sin- 
gle issue,  was  the  killing  Intentional?  The 
charge  was  favorable  to  the  defendant 
Therefore  the  Judgment  must  stand,  unless 
the  evidence  establishes  that  the  shooting 
was  intentional  to  that  degree  of  conclusive- 
ness which  precludes  a  reasonable  doubt  to 
the  contrary;  that  there  must  be  no  room 
for  fair  and  reasonable  minds  to  reach  dif- 
ferent conclusions  from  the  evidence.  This 
Is  the  rule  that  governs  In  this  court.  The 
jury  were  the  Judges  of  the  credibility  of 
the  witnesses;  but  they  had  not  the  right 
to  arbitrarily  reject  the  evidence  of  an  un- 
impeached  witness,  against  whom  there  was 
no  discrediting  fact  or  drcumstance.  Jewell 
and  Pollock  appear  from  their  testimony  to 
have  been  friends  to  Melton,  and  there  is 
nothing  to  show  that  they  bore  any  relation 
whatever  to  the  Fraternity  that  would  Jus- 
tify a  suspicion  against  their  truthfulness. 
The  Jury  were  tbe  Judges  of  the  weight  of 
the  evidence;  but  they  could  not  lawfully 
deny  proper  weight  to  undisputed  facts, 
with  no  suspicion  cast  upon  them.  If  the 
Jury  had  the  power  to  discredit  any  and 
every  witness,  and  to  disregard  any  and  all 
facts,  their  verdicts  could  not  be  set  aside 
by  the  Judge,  nor  reviewed  by  the  appellate 
courts.  Yet  the  law  enjoins  It  upon  the 
courts  to  set  verdicts  aside  when  contrary 
to  the  evidence  or  the  law. 

The  trial  Judge  should  not  have  submit- 
ted the  case  to  the  jury,  because  the  evi- 
dence did  not  raise  an  issue  on  the  Intention 
of  Melton  in  shooting  himself.  By  the  evi- 
dence the  Fraternity  established  to  a  moral 
certainty  that  Melton  shot  himself  with  in- 
tent to  destroy  his  life,  Infilctlng  a  wound 
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from  which  he  died.  As  a  matter  of  law 
the  defendant  below  was  entitled  to  the 
verdict,  and  the  trial  Judge  should  have  di- 
rected the  Jury  to  return  a  verdict  for  the 
defendant 

It  la  ordered  that  the  judgments  of  the 
district  court  and  court  of  Civil  Appeals  be 
reversed,  and  that  Judgment  be  here  enter- 
ed for  the  plaintiff  in' error. 


HOUSTON  ft  T.  0.  R.  CO.  r.  DAVENPORT 

et  al. 

(Supreme  Court  of  Texas.    Match  24,  1909.) 

1.  Master  and  Servant  (§  280*)— Injubies 
TO  Servant— Defective  Appliances— Ques- 
tions FOB  JUBT. 

Id  an  action  for  the  death  of  an  engineer 
through  the  explosion  of  the  fire  box  in  bis 
locomotive,  whether  the  explosion  resulted  from 
defects  in  the  box  attributable  to  defendant's 
negligence  held,  under  the  evidence,  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Sen-ant,  Dec.  Dig.  |  286.*] 

2.  New  Trial  ({  105*)— Newly  Discovered 
Evidence. 

In  an  action  for  death,  that  one  of  plain- 
tiff's witnesses  had  stated  in  the  presence  of 
two  affiants  that,  though  summoned  as  a  wit- 
ness, he  Icnew  notliing  about  the  case,  did  not 
as  a  matter  of  law  entitle  defendant  to  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. 

[EJd.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  221 ;    Dec  Dig.  i  105.*] 

8.  Death  (g  52*)— Dauaoes— Pleadings. 

In  an  action  for  death  by  the  widow  and 
minor  children  of  decedent,  a  petition  stating 
the  extent  of  decedent's  earnings  for  services 
rendered,  and  alleging  that  plaintiffs  have  lost 
his  services  and  earnm^,  and  also  alleging  bis 
death,  his  character,  his  relation  to  plaintiffs, 
and  their  ages,  and  concluding  with  the  aver- 
ment that,  "by  reason  of  the  premises,"  plain- 
tiffs have  been  damaged  in  a  certain  sum,  was 
sufficient  to  authorize  the  recovery  of  all  dam- 
ages legally  recoverable,  including  such  as  the 
law  allows  for  the  loss  of  the  assistance,  care, 
and  nurture  of  husband  and  father. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  09 ;    Dec  Dig.  }  52.*] 

4.  Trial  (|  256*)— Instructions. 

Where  the  petition  in  an  action  for  death 
by  the  widow  and  minor  children  of  decedent 
stated  the  extent  of  decedent's  earnings  for 
services  rendered,  and  alleged  that  plaintiffs  bad 
lost  his  services  and  earnings,  and  also  alleged 
his  character,  his  relation  to  plaintiffs,  and 
their  ages,  an  instniction  authorizing  only  the 
recovery  of  such  sum  as  would  compensate  for 
the  "pecuniary"  loss  sustained  by  decedent's 
death  was  not  affirmatively  erroneous,  since  any 
indefiniteness  in  the  language  could  have  been 
cleared  up  by  a  special  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  62S-041;    Dec.  Dig.  {  256.*] 

5.  Master  and  Servant  (|  265*)— Personal 
Injuries— Xeolioence— Burden  of  Proof. 

In  an  action  for  death  of  a  servant  through 
the  explosion  of  a  fire  box  on  a  locomotive,  the 
burden  of  proving  that  defendant's  negligence 
caused  the  explosion  was  on  plaintiffs. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Senant,  Cent.  Dig.  g  897 ;    Dec  Dig.  i  265.*] 


6.  Master  and  Servant  ({  265*)— Personal 
Injuries  —  Contributory  Neolioence  — 
Burden  of  Prooi^-Instbucttons. 

Where,  in  an  action  for  death  of  a  servant 
through  the  explosion  of  a  locomotive  boiler,  the 
evidence  justified  a  finding  both  that  defendant 
negligently  provided  an  unsafe  boiler,  and  that 
the  negligence  of  decedent  contributed  to  the 
accident,  a  charge  that  the  burden  was  on  de- 
fendant to  show  contributory  negligence  was 
correct. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  90S;  Dec  Dig.  i  265.*] 

Error  from  C!ourt  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  Sarah  A.  Davenport  and  others 
against  the  Houston  &  Texas  Central  RaU- 
road  Company.  There  was  a  Judgment  of 
the  Court  of  Civil  Appeals  affirming  a  Judg- 
ment for  plaintiffs,  and  defendant  brings  ee- 
ror.    Affirmed. 

For  prior  report,  see  110  S.  W.  160. 

baker,  Botts,  Parker  &  Garwood,  R.  S. 

Neblett,  and  Supple  &  Harding,  for  plaintiff 
in  error.  Farrar  &  Plerson,  C.  B.  Randell, 
and  J.  H.  Wood,  for  defendants  In  error. 

WILLIAMS,  J.  The  Judgment  from  the 
aflirmance  of  which  by  the  Cx)urt  of  Civil  Ap- 
peals this  writ  of  error  is  prosecuted  was 
rendered  In  the  district  court  of  Ellis  county 
against  plalntifT  in  error  In  favor  of  defend- 
ants In  error,  the  wife  and  children  of  D. 
Davenport,  for  damages  resulting  to  them 
from  his  death  alleged  to  have  been  caused 
by  negligence  of  the  plaintiff  in  error.  The 
death  was  caused  November  3,  1905,  by  the 
explosion  of  the  Are  box  of  an  engine  be- 
longing to  the  railroad  company,  of  which 
Davenport  was  in  charge  as  engineer. 

The  writ  of  error  was  granted,  upon  the 
showing  made  in  the  application,  in  the  be- 
lief that  the  plaintiffs  had  not  adduced  evi- 
dence legally  sufficient  to  sustain  the  finding 
that  the  explosion  resulted,  as  alleged,  from 
defects  In  the  flre  box  attributable  to  negli- 
gence on  the  part  of  the  defendant  The  de- 
cision of  this  question  has  required  the  ex- 
amlnatlon  and  careful  consideration  of  al- 
most 1,000  pages  of  testimony  presented,  in 
the  stenographer's  transcript  of  the  evidence 
taken  at  the  trial.  Perhaps  the  greater  part 
of  the  evidence,  so  far  as  it  is  of  any  value 
at  all  upon  appeal,  consists  of  the  testimony 
of  witnesses  descriptive  of  the  condition  In 
which  the  flre  box  was  found  after  the  ac- 
cident, with  their  opinions  formed  from  the 
appearances  It  presented  as  to  the  cause  or 
causes  of  the  explosion; 'the  theory  of  the 
one  witness  for  plaintiffs  to  this  point  being 
that  it  resulted  from  weaknesses  In  the  flre 
box  due  to  several  of  the  defects  alleged, 
and  that  of  defendant's  many  witnesses  be- 
ing that  it  was  caused  by  the  fault  of  the 
deceased  in  allowing  the  water  In  the  boiler 
to  sink  below  the  crown  sheet  so  as  to  ex- 
pose it  to  the  heat  within  the  l>ox,  and  weak- 
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en  It  to  such  an  extent  as  to  soften  the  met- 
til  In  tbe  sheet  and  In  the  bolts  which  held 
It  In  position,  and  to  allow  It  to  sink  down 
and  produce  the  explosion.  There  Is  also 
the  direct  testimony  of  a  witness  for  the 
plaintiff  to  the  existence  of  a  defective  con- 
dition of  the  Are  box  a  few  days  before  the 
explosion  occurred,  and  a  great  volume  of 
evidence  from  employes  of  the  defendant, 
boiler  makers,  engineers,  and  firemen  to  tbe 
contrary,  some  of  the  latter  showing  the 
making  of  some  repairs  upon  it  between 
the  time  referred  to  by  plaintiffs'  witness 
(Straughn)  and  the  accident  The  fact  which 
the  testimony  of  Straughn  tended  to  ;8how 
was  that  some  of  the  bolts  holding  the  fire 
box  in  place  were  either  broken  or  loose  to 
such  an  extent  as  to  render  Its  use  danger- 
ous, and  the  testimony  of  the  other  witness 
for  plaintiffs  (Duffey)  who  examined  It  after 
the  explosion  was  to  the  existence  of  indi- 
cations in  It  of  the  insufficiency  of  the  stay- 
ing or  fastening  by  the  bolts,  from  which 
he  formed  the  opinion  that  this,  and  not 
that  advanced  by  defendant,  was  the  cause 
of  the  explosion.  After  the  most  careful  and 
patient  consideration  of  all  of  the  evidence, 
we  have  found  ourselves  unable  to  say  that 
there  Is  none  to  sustain  the  judgment,  and 
with  this  conclusion  our  power  over  the  facts 
comes  to  an  end.  It  may  be  true  that 
Straughn's  testimony  Is  open  to  much  qnes- 
tlon,  and  that  Duffey's  opinion  is  not  very 
satisfactorily  sustained  by  the  facts  which 
he  himself  states;  but  when  both  are  consid- 
ered together,  and  taken,  as  they  must  be, 
as  strongly  In  favor  of  the  verdict  as  can 
reasonably  t>e  done,  it  cannot  be  said  that 
they  are  so  entirely  lacking  in  probative 
force  as  to  authorize  this  court  to  say  the 
case  should  have  been  taken  from  the  jury, 
and  this  Is  what  we  should  have  to  say  be- 
fore we  could  set  aside  the  verdict  for  want 
of  evidence.  We  at  first  thought  that  per- 
haps the  evidence  adduced  by  the  defendant 
as  to  the  repairs  upon  and  the  condition  of 
tbe  fire  box  after  the  time  when  Straughn 
saw  it  and  before  the  explosion  was  recon- 
cilable with  his  statements,  and  showed  that 
any  faults  that  may  bnve  been  detected  by 
him  had  been  remedied;  but,  when  the  tes- 
timony is  carefully  compared,  this  cannot 
be  said  to  be  tra&  The  repairs  testified  to 
by  defendant's  witnesses  were  not  of  the 
defects  which  some  of  the  testimony  of 
Straughn  tended  to  show,  and  the  general 
good  condition  to  which  the  former  swore 
could  hardly  have  existed  if  the  latter  tes- 
tified truly.  There  was  such  conflict  between 
them  as  can  hardly  be  reconciled  without 
rejecting  some  of  his  statements,  and  wheth- 
er or  not  this  should  have  been  done  Is  not 
a  question  for  this  court  Duffey  testified 
that  tbe  metal  In  tbe  part  of  the  sheet  com- 
pobing  the  fire  box  was  crystallized  at  one 
place  where  It  had  been  torn  asunder  in  the 
explosion.  It  is  conceded  that  this  condition 
of  metal  can  be  seen  in  its  edges  after  it  has 


been  broken  as  this  was.  We  must  therefore 
accept  this  as  a  fact  for  present  purposes; 
but  it  Is  hardly  sufficient  alone  to  establish 
negligence  on  the  part  of  the  defendant  in 
falling  to  discover  the  condition  before  the 
explosion  occurred,  it  being  virtually  admit- 
ted that  crystallization  cannot  be  detected  by 
mere  inspection  before  the  breaking  of  the 
metal  and  that  the  proper  test  for  it  Is  by 
hydraulic  pressure,  which  test  had  been  ap- 
plied by  the  defendant.  The  fire  box  had 
not  l)een  In  use  long  enough  for  this  condi- 
tion to  have  come  about  merely  from  age 
and  wear.  Nor  do  we  attach  Importance  to 
Duffey's  opinion  that  the  sheet  of  which  the 
box  was  constructed  was  too  thin,  for  the 
reasons  that  he  admitted  his  incompetency 
to  judge  of  such  matters,  and  that  it  was 
shown  by  uncontradicted  evidence  that  It  was 
of  the  standard  thickness,  and  was  to  aU 
appearances  existing  before  the  accident  of 
the  best  material.  But  it  remains  true  that 
a  condition  of  tbe  bolts  holding  the  box  in 
position  was  testified  to  by  Straughn  which 
would  render  the  engine  defective  and  dan- 
gerous, and  which  could  have  been  discover- 
ed and  remedied  by  careful  inspection,  and 
that  Duffey  testified  to  indications  after  tbe 
explosion  that  this  was  its  cause.  As  to 
what  the  appearances  upon  the  exploded  box 
really  were  and  what  they  indicated,  the 
statements  and  opinions  of  the  witnesses 
vary  and  conflict,  and  here  a  consideration 
very  Important  in  determining  the  question 
with  which  we  have  to  deal  is  that  the  jurors 
were  permitted  by  the  consent  of  the  parties 
to  go  in  a  body  with  the  presiding  judge 
and  examine  the  remains  of  the  box  produc- 
ed by  the  defendant  This  gave  them  the 
opportunity,  at  least,  to  test  the  accuracy  of 
the  testimony  of  the  different  witnesses,  and 
to  judge  as  to  the  correctness  of  their  state* 
ments  and  opinions.  What  they  saw  cannot, 
of  course,  be  known  to  this  court.  Therefore, 
after  a  most  careful  consideration  of  the 
case,  we  have  reached  the  conclusion  that 
whatever  might  be  our  action  if  we  had 
control  over  the  facts,  we  are  not  author- 
Ized  to  hold  that  there  is  no  evidence.  Nor 
do  we  find  that  tbe  other  assignments  show 
error  in  the  rulings  of  the  court  and  In  the 
Instructions  given. 

The  motion  for  new  trial  on  account  of 
newly  discovered  evidence  does  not  present 
matter  upon  which  this  court  can  hold  that 
the  defendant  was  entitled  to  demand  a 
new  trial  as  a  matter  of  law.  The  new  evi- 
dence desired  consisted  of  circumstances 
tending  to  show  such  conduct  of  Davenport 
in  the  management  of  his  engine  during  the 
trip  in  which  he  was  killed  as  to  give  rise  to 
the  Inference  that  he  was  asleep  or  intoxi- 
cated, or  both,  and  to  strengthen  defendant's 
theory  that  he  tiad  allowed  the  water  to  sink 
below  the  crown  sheet  of  the  fire  box.  The 
course  of  tbe  trial  shows  that  this  was  the 
defendant's  theory  throughout  and  that  the 
facts  now  presented  could  have  been  had  by 
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simple  questions  addressed  to  the  witnesses 
wben  on  the  stand  or  before  they  were  put 
on  the  stand,  and  that  such  facts  were  not 
disclosed  simply  because  they  were  not  call- 
ed for.  It  is  true  that  some  of  the  persons 
on  whose  affidavits  the  motion  is  based  did 
not  testify,  but  the  facts  known  to  them  were 
also  known  to  some  who  did  testify  concern- 
ing incidents  of  the  very  trip  in  question, 
and  coQid  easily  have  been  learned  in  the 
way  Indicated  either  before  or  during  the 
trial.  The  other  new  testimony  Is  merrty  to 
the  effect  tliat  plaintiffs'  witness  Straughn 
had  stated  in  the  presence  of  the  two  affiants 
that,  though  summoned  as  a  witness,  he 
knew  nothing  about  the  case.  This  Is  not 
of  sufficient  Importance  to  entitle  the  defend- 
ant to  a  new  trial  as  a  matter  of  law.  If 
the  witnesses  should  testify  to  the  statement 
and  were  believed,  Stranghn's  credibility 
would  hardly  be  affected  for  the  reason  that 
witnesses  very  often  do  not  know  the  rele- 
vancy or  importance  of  facts  within  their 
knowledge.  This  is  not  the  kind  of  evidence 
to  obtain  which  new  trials  are  granted. 

It  Is  contended  that  the  petition  only 
claimed  damages  for  the  loss  sustained  by 
plaintiffs  of  the  money  which  deceased  would 
have  contributed  to  them,  and  not  for  the 
wife's  loss  of  his  assistance  and  the  children's 
loss  of  bis  care  and  attention  in  rearing 
them,  and  that  the  charge  of  the  court  erro- 
neously authorised  the  recovery  of  both.  We 
are  not  prepared  to  agree  tliat  the  petition 
is  so  restricted.  It  states,  it  is  true,  the  ex- 
tent of  Davenport's  earnings  for  services 
rendered,  and  alleges  that  they  have  lost  his 
"services  and  earnings,"  but  It  also  alleges 
his  death,  his  character,  his  relation  to  the 
plaintiffs,  and  their  ages.  The  whole  coo- 
clndes  with  the  averment  that,  "by  reason  of 
the  premises,"  plaintiffs  have  been  damaged 
in  the  sum  of  $40,000.  This  was  sufficient 
to  authorize  the  recovery  of  all  damages  le- 
gally recoverable  on  the  facts  stated,  which 
would  Include  such  as  the  law  allows  for  the 
loss  of  the  assistance,  care,  and  nurture  of 
husband  and  father.  But,  if  this  were  not 
true.  It  is  not  believed  that  the  charge  would 
be  affirmatively  erroneous.  It  authorizes  on- 
ly the  recovery  of  such  a  sum  of  money  as 
would  compensate  for  the  pecuniary  loss  sus- 
tained by  the  death  of  Davenport.  While 
loss  of  the  character  Just  referred  to  is  com- 
pensated pecuniarily — that  is,  in  money — it 
Is  not  one  which  a  Jury  would  probably  un- 
derstand to  be  a  "pecuniary  loss."  The  most 
that  could  be  said  in  any  view  would  be  that 
there  is  an  Indeflnlteness  in  the  language 
which  could  easily  have  been  cleared  up  by 
a  special  charge  entirely  consistent  with  it 
Parks  V.  San  Antonio  Traction  Co.,  100  Tex. 
225,  94  S.  W.  331,  98  S.  W.  1100.  The  case 
cited  answers  also  most  of  the  other  objec- 
tions to  the  charge,  none  of  them  showing 
positive  error.    One  of  them,  that  the  court 


erroneously  put  the  burden  on  defendant  to 
prove  contributory  negligence  on  part  of  the 
deceased,  deserves  some  further  discnssion. 
The  burden  was  on  plaintiffs  to  prove  that 
the  negligence  of  defendant  caused  the  ex- 
plosion, and  the  trial  court  so  instructed  the 
Jury.  The  peculiar  facts  of  this  case  involv- 
ed the  question  whether  the  explosion  result- 
ed from  the  one  or  the  other  of  the  two  caus- 
es alleged  by  the  parties,  respectively,  and 
therefore  the  burden  on  plaintiffs  required 
them  to  make  the  evidence  preponderate  in 
favor  of  this  contention  that  defects  In  the 
boiler  rather  than  low  water  was  the  cause, 
and,  in  case  they  left  the  evidence  in  such 
condition  that  it  could  not  be  determined  that 
this  was  the  fact,  they  would  not  maintain 
their  contention.  T.  &  P.  Ry.  Co.  v.  Shoemak- 
er, 98  Tex.  456,  84  S.  W.  1049.  It  cannot  tru- 
ly be  said,  therefore,  that  the  burden  was  on 
defendant  to  show  affirmatively  that  low  wat- 
er was  the  cause.  But  there  was  a  further 
supposable  state  of  case  in  which  the  Jniy 
might  fbid  that  both  causes  were  present  and 
in  which  plaintiffs  would  be  precluded  by  neg- 
ligence of  deceased  contributing  with  that 
of  defendant  To  this  phase  the  charge  tliat 
the  burden  was  with  defendant  to  show  con- 
tributory negligence  was  applicable  and  cor- 
rect The  charge  of  the  court  correctly  put 
the  burden  on  the  plaintiffs  to  prove  their 
case  and  on  defendant  to  defeat  that  case, 
if  shown,  by  the  matter  pleaded — contribu- 
tory negligence.  If  further  instructions  were 
needed  to  develop  the  views  Just  stated,  they 
should  have  been  requested. 

Other  speclfleationB  of  error  have  been  du- 
ly weighed,  and  found  to  present  no  ground 
for  reversal. 

Affirmed. 


KALTEYEB  et  al.  v.  MITCHEHX  et  aL 
(Supreme  Court  of  Texas.     April  7,  1909.) 

1.  Alteratioh  of  Iwstrumknts  (8  27*)— Eic- 
PLANATiow— Burden  of  Proof. 

Where  an  alleged  alteiation  appears  on 
the  face  of  the  instrument  the  burden  is  on  the 
party  offering  It  to  account  for  the  alteration. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  {  242;  Dec  Dig.  I 
27.*] 

2.  Appkai,  and  Sbbob  ({  1042*)— Rnuifas  ow 

PlBADINO— PBKTUMCB.  ^  .      „ 

Where  a  note  sued  on  was  barred  by  lim- 
itations,  the  court's  failure  to  strike  out  de- 
fendants' allegations  as  to  homestead  was  not 
prejudicial  to  plaintiflfs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4113:   Dec.  Dig.  §  1042. •] 

3.  New  Tbiai,  (J  144*)— Misoonduct  or  Junir 
— DisoBxnoN. 

Under  Laws  1905,  p.  21,  c.  18,  providing 
that  if  the  misconduct  of  the  jury  proven,  or 
the  testimony  received,  or  the  communication 
made  be  material,  a  new  trial  may  be  granted 
in  the  discretion  of  the  court,  the  refusal  of  a 
new  trial  vras  not  an  abuse  of  discretion,  where 
only   one   of   the   jurors   testified   that   it   was 
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agreed  that  the  vote  of  the  majority  should  con- 
atitnte  the  yerdlct 

[Ed.  Note.— For  other  cages,  see  New  Trial, 
Cent  Dig.  «  290-298;  Dec.  Dig.  |  144.*] 

Error  to  Court  of  Civil  Appeals,  Fourth  Su- 
preme Judicial  District 

Action  by  F.  J.  Kalte^er  and  others  against 
Wallace  Mitchell  and  another.  From  a  judg- 
ment for  defendants,  affirmed  by  the  Court  of 
Civil  Appeals  (110  S.  W.  462),  plaintiffs  bring 
error.    Affirmed. 

R.  B.  Minor  and  Aug.  E.  Altgelt,  for  plain- 
tiffs in  error.  Henry  B.  Vemor  and  Joseph 
Ryan,  for  defendants  In  error. 

GAINES,  C.  J.  This  action  was  instituted 
August  25,  1904,  by  plaintiffs  in  error  upon  a 
promissory  note  for  $800  given  by  Wallace 
Mitchell  and  Mattle  Mitchell  to  George  A. 
Schoenert,  purporting  to  be  for  a  part  of  the 
pnrcliase  money  of  a  certain  lot,  payable  De- 
cember 23,  1897.  The  plaintiffs  also  pleaded 
that  on  the  23d  day  of  December,  1901,  the 
Bald  Wallace  Mitchell  and  Mattie  Mitchell,  In 
order  to  secure  said  Hen,  executed  to  George 
C.  Altgelt  a  deed  In  trust  upon  the  said  prop- 
erty, empowering  him,  in  default  of  the  pay- 
ment of  said  note  on  or  before  the  23d  of 
December,  190S  (to  which  time  the  payment 
had  been  extended  In  said  Instrument),  to 
sell  the  property  for  the  payment  of  the 
amount  The  defendants  answered,  among 
other  things,  the  statute  of  limitations  of  four 
years  to  the  note,  and  that  the  words  in  said 
deed  of  trust  "the  payment  of  which  said 
note  has  been  extended  for  two  years  from 
December  28,  1001,  all  interest  to  that  date 
having  been  paid,  and  the  rate  of  interest 
reduced  to  7  per  cent,"  were  not  in  the  deed 
of  trust  when  It  was  signed  by  them,  nor 
were  they  afterwards  inserted  by  their 
knowledge  or  consent  but  after  the  signing 
and  delivery  of  said  Instrument  were  insert- 
ed by  another  person  for  the  purpose  of  mak- 
ing It  appear  that  the  note  secured  thereby 
was  not  barred  by  the  statute  of  limitations. 
This  answer  was  sworn  to  by  Wallace  Mit- 
chell and  Mattle  Mitchell. 

The  case  was  submitted  to  the  jury  upon 
special  issues.  The,  first  issue  submitted  to 
the  jury  was  as  follows:  "Were  the  follow- 
ing interlineations — 'the  payment  of  which 
said  note  has  been  extended  for  two  years 
from  December  23,  1901,  all  interest  to  that 
date  having  been  paid,  and  the  rate  of  inter- 
est reduced  to  7  per  cent' — written  into  the 
deed  of  trust  which  has  been  introduced  In 
evidence,  before  the  same  was  signed  and 
acknowledged?  Answer  'They  were,'  or  'They 
were  not' "  Upon  this  issue  the  court  gave 
the  following  Instruction :  "You  are  instruct- 
ed that  the  burden  of  proof  is  upon  plain- 
tiffs to  establish  by  a  preponderance  of  the 
testimony  that  the  pen  Interlineations  In  the 
deed  of  trust  introduced  In  evidence  were 


made  before  the  said  deed  of  trust  was  sign- 
ed and  acknowledged  by  the  defendants."  It 
was  for  the  giving  of  this  charge  that  we 
granted  the  writ  of  error,  but  are  now  of  the 
opinion  that  the  charge  was  correct  In  Wells 
V.  Moore,  15  Tex.  521,  and  in  Muckleroy  v. 
Bethany,  27  Tex.  551,  it  was  held  that  upon 
a  similar  issue  the  burden  was  upon  the  de- 
fendants. But  in  the  former  case  the  issue 
was  whether  the  penalty  of  a  bond,  "eight 
thousand  dollars,"  had  been  Inserted  before 
or  after  the  bond  was  signed.  We  liave  ex- 
amined the  transcript  of  the  case,  and  find 
nothing  to  show  that  the  alleged  Insertion 
was  apparent  upon  the  face  of  the  instru- 
ment The  same  may  be  said  of  Muckleroy 
V.  Bethany,  supra.  In  that  case  the  question 
was  whether  a  seal  had  been  added  to  the 
names  of  the  makers  of  the  note.  We  find 
nettling  In  the  transcript  to  show  that  the 
alleged  alteration  appeared  upon  the  face  of 
the  paper.  So  we  may  dismiss  these  two 
cases  from  further  consideration,  there  being 
nothing  in  either  transcript  to  show  that  the 
alleged  alteration  was  apparent  On  the  oth- 
er hand.  It  is  expressly  held  in  Rodriguez  r. 
Haynes,  76  Tex.  225,  13  S.  W.  206,  and  in  De 
Wees  V.  Bluntzer,  70  Tex.  406,  7  S.  W.  820, 
tliat  a  party  who  offers  an  Intrument  which 
appears  upon  Its  face  to  have  l>een  altered 
Is  bound  to  account  for  the  alteration.  See, 
also.  Park  v.  Glover,  28  Tex.  469,  and  Howell 
V.  Hanrlck,  88  Tex.  383,  29  S.  W.  762,  80  S. 
W.  856,  31  S.  W.  611.  We  cannot  bold  that 
the  burden  of  showing  that  the  alteration 
was  made  after  the  Instrument  was  signed 
by  the  parties  was  upon  the  defendants,  with- 
out overruling  these  later  dedsions.  There  is 
a  conflict  of  authority  upon  the  question; 
but  the  weight  of  it  as  we  think,  Is  in  accord- 
ance with  the  later  decisions  of  this  court 

We  Incline  to  think  that  the  plea  of  home- 
stead, against  which  the  exception  complain- 
ed of  in  the  first  assignment  of  error  was 
leveled,  was  not  good,  as  is  intimated  by  the 
Court  of  Civil  Appeals  In  Its  opinion ;  but  If 
the  note  was  barred  by  limitation,  as  it  clear- 
ly was,  and  If  the  inserted  words  found  in 
the  deed  of  trust  were  written  after  the  sign- 
ing of  that  Instrument  without  the  knowl- 
edge or  consent  of  the  defendants,  then  the 
note  remained  barred,  and  we  fail  to  see  that 
the  failure  of  the  trial  court  to  strike  out 
the  allegations  as  to  the  homestead  could 
have  operated  to  the  prejudice  of  the  plain- 
tiffs upon  that  Issue. 

In  regard  to  the  question  of  the  misconduct 
of  the  jury:  One  of  the  jurors,  upon  whose 
testimony  It  was  proposed  to  get  a  new  trial 
for  misconduct  of  the  jury,  swore  that  It  was 
agreed  to  take  a  vote,  and  that  as  a  majori- 
ty should  vote,  so  should  be  their  verdict; 
that  upon  taking  a  ballot  a  majority  voted 
for  the  defendants;  and  that  by  reason  of 
such  ballot  a  verdict  was  rendered  for  the 
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defendants.  Another  Juror  (there  were  but 
two  examined)  testified  that  when  the  Jury 
retired  they  agreed  to  take  a  ballot,  but  de- 
clined to  say  that  they  agreed  to  be  govern- 
ed by  the  ballot;  that  the  ballot  was  taken, 
and  that  they  afterwards  passed  upon  the 
special  Issues;  but  he  again  declined  to  say 
that  any  Juror's  vote  was  influenced  by  the 
ballot  taken.  The  statute  provides  that  "If 
the  misconduct  proven,  or  the  testimony  re- 
ceived, or  the  communication  made  be  materi- 
al, a  new  trial  may  In  the  discretion  of  the 
court  be  granted."  Laws  1905,  p.  21,  c.  18. 
We  cannot  say  that  the  action  of  the  court 
In  refusing  a  new  trial  shows  such  an  abuse 
of  discretion  as  to  authorize  us  to  bold  that 
It  was  error. 

The  other  assignments  of  error  in  the  case, 
though  not  discussed  In  this  opinion,  we  think 
were  correctly  overruled  by  the  Ciourt  of  Civ- 
il Appeals. 

Finding  no  error  in  the  Judgment,  It  is  af- 
firmed. 


RAILROAD   COMMISSION   OF   TEXAS  v. 

CHICAGO,  R.  I.  &  G.  RT.  CO. 

(Supreme  Court  of  Texas.    April  7,  1909.) 

Railroads  (§  58*)— Control  and  Regula- 
tion—Railroad CouiiissioN  —  Establish- 
ment OF  Stations — "Stabtino  Place." 
Rev.  St.  1895,  art  4494,  requires  railroad 
coiporations  to  run  cars  at  re^lar  times  and 
to  famish  sufficient  accommodations  at  the  place 
of  starting,  the  junction  with  other  railroads, 
and  at  sidings  and  stopping  places  established 
for  receiving  and  discharging  way  passengers 
and  freights.  Article  4519  requires  every  rail- 
road company  to  erect  at  every  station  or  place 
for  the  reception  and  delivery  of  freight  suit- 
able buildings  to  protect  freight.  Article  4562, 
subd.  12,  requires  every  railroad  company  to 
maintain  depot  buildings  at  its  several  stations 
for  passengers  and  to  maintain  freight  depots. 
Article  4579,.  subd.  1,  requires  the  Railroad 
Commission  to  enforce  all  laws  In  reference  to 
railroads.  Held,  that  the  Railroad  Commis- 
sion is  bound,  not  only  to  enforce  the  regular 
running  of  the  trains,  but  also  the  requirement 
as  to  starting  places,  junctions,  etc.,  and  may 
require  a  railroad  company  to  locate  a  station 
and  construct  a  depot  where  the  railroad  com- 
pany is  bound  under  the  law  to  locate  a  sta- 
tion, and  that  a  place  located  on  the  state  line 
through  which  a  railroad  runs,  which  is  located 
more  than  nine  miles  from  the  nearest  station 
in  the  state,  is  a  "starting  place"  within  the 
meaning  of  the  statute,  and  the  company  may 
be  required  to  locate  a  station  there,  although 
it  has  a  station  within  900  feet  of  the  place 
in  another  state. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  136;    Dec.  Dig.  {  58. •] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  the  Chicago,  Rock  Island  &  Oulf 
Railway  Company  to  restrain  the  State  Rail- 
road Commission  from  enforcing  an  order  to 
construct  a  station.  The  trial  conrt  gave 
Judgment  for  plaintiff,  and  defendant  ap- 
pealed (114  S.  W.  192),  and  the  Judgment  of 
the  trial  court  was  sustained,  and  defendant 


brings  error.    Reversed,  and  Judgment  ren- 
dered dismissing  the  action. 

R.  y.  Davidson,  Atty.  Gen.,  and  Jas.  D. 
Walthall,  Asst  Atty.  Gen.,  for  plaintiff  in 
error.  N.  H.  Lasslter,  Robert  Harrison,  and 
N.  A.  Stedman,  for  defendant  in  error. 

WILLIAMS,  J.  This  action  was  begun  bj 
the  railway  company  to  restrain  by  Injunc- 
tion the  Railroad  Commission  from  enforcing 
an  order  made  by  it  requiring  the  company 
to  construct  at  Tezhoma,  Tex.,  "a  station  on 
Its  line  of  railway  in  Texas,  and  its  terminus, 
an  adequate  and  suffldent  passengrer  and 
freight  depot  building  for  the  proper  ac- 
commodation, as  required  by  law,  of  the 
business  of  said  station." 

The  railway  company  cont^ids,  In  sub- 
stance, (1)  that  the  commission  was  withont 
power  to  require  It  to  place  a  station  at  any 
place  other  than  those  at  which  it  iiad  es- 
tablished them;  and  (2)  that,  if  the  power 
existed  with  reference  to  any  place  or  to 
any  condition  of  facts,  the  order  in  question 
requiring  the  station  at  Texhoma  was  an 
unreasonable  and  unjust  exercise  of  It  when 
applied  to  the  conditions  at  that  place.  The 
district  court  and  the  Court  of  Civil  Appeals 
sustained  the  latter  contention.  The  terms 
of  the  order  made  by  the  commission,  which 
we  have  quoted,  indicate  that  it  was  based, 
not  on  an  asserted  power  to  determine  the 
locations  of  stations  generally,  but  upon  tlie 
opinion  that  the  law  requires  a  station  at 
Texhoma.  As  we  concur  in  that  view.  It  will 
be  unnecessary  to  enter  into  a  discussion  of 
the  question  whether  or  not  that  body  is 
clothed  by  the  statutes  with  the  power  gen- 
erally to  require  stations  at  points  where  the 
law  has  not  required  them  and  where  railroad 
companies  have  not  established  them.  We 
therefore  proceed  to  the  examination  of  the 
question  indicated,  whether  or  not  the  laws 
of  this  state  have  required  stations,  with  the 
proper  houses  and  their  appurtenances,  at 
such  places  as  Texhoma  Is  shown  to  be. 

From  the  findings  of  the  trial  Judge  adopt- 
ed by  the  Court  of  Civil  Appeals  and  from 
evidence  in  the  record,  which  Is  uncontra- 
dicted. It  appears  that  Texhoma  is  a  town 
partly  In  Texas  and  partly  in  Oklahoma,  Its 
population  being  400  or  500,  of  which  about 
150  are  in  Texas.  The  track  of  the  defendant 
in  error  connects  at  the  state  line  with  that 
of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  a  foreign  corporation,  whose  road 
runs  through  Oklahoma.  The  same  trains 
are  used  by  the  two  companies;  their  pos- 
session and  control  changing  from  one  to 
the  other  as  they  cross  the  state  line.  They 
do  not  stop  In  Texas  at  Texhoma,  but  cross 
the  line  from  and  into  Oklahoma,  stopping 
for  freight  and  passengers  at  a  station  in  that 
state  belotiglng  to  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  which  is  situated 
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about  870  feet  from  tbe  state  line.  There  Is 
no  mmilclpal  organization  or  post  office  in 
wliat  Is  called  Tezlioma  in  Texas.  The  stop- 
ping place  on  defendant  in  error's  road  In 
Texaa  nearest  to  Texboma  is  Stevens,  dis- 
tant 9.59  miles.  At  this  point  there  is  only 
a  siding  and  a  section  house  occupied  by 
the  sectlonmen.  Passengers  may  take  pas- 
sage and  freight  may  be  shipped  to  and  from 
this  place,  but  no  station  agent  is  kept  there, 
and  shipments  of  freight  must  be  arranged. 
for  at  other  stations.  The  earnings  of  this 
company  at  Stevens  amount  to  only  $500  or 
$G00  a  year,  irhlle  those  at  Texhoma  for 
freight  amounted  for  the  year  ending  Au- 
gust 1,  1907,  to  $20,300.51,  and  for  the  10 
months  preceding  May  1,  1908,  for  freight 
and  passengers,  to  $21,478.42.  The  earnings 
at  the  station  for  Stratford,  the  county  seat, 
were  not  much  greater.  •  The  average  dis- 
tance between  stations  established  by  this 
company  on  its  road  in  Texas  is  slightly 
more  than  10  miles.  The  cost  of  establishing 
a  station  with  side  tracks  and  appurtenan- 
ces would  be  $7,000  to  $7,500. 

The  statutory  provisions  upon  which  we 
think  the  question  last  stated  should  be  de- 
cided in  the  affirmative  are  article  4491  as 
amended  in  1903  (Act  Sp.  Sess.  p.  21,  c.  8), 
article  4519,  subdivision  12  of  article  4502. 
and  subdivision  1  of  article  4579. 

"Art  4494.  Eveey  such  corporation  shall 
start  and  run  their  cars  for  the  transporta- 
tion of  passengers  and  property  at  regular 
times,  to  be  fixed  by  public  notice,  and  shall 
furnish  sufficient  accommodations  for  the 
transportation  of  all  such  passengers  and 
property  as  shall  within  a  reasonable  time 
previous  thereto  offer  or  be  offered  for  trans- 
portation at  the  place  of  starting,  and  tbe 
junction  Of  other  railroads,  and  at  sidings 
and  stopping  places  established  for  receiving 
and  discharging  way  passengers  and  freights, 
and  shall  take,  transport,  and  discharge  such 
passengers  and  property  at,  from  and  to  such 
places  on  the  due  payment  of  the  tolls, 
freight  or  fare  legally  authorized  therefor." 

"Art.  4519.  Each  and  every  railroad  com- 
pany is  hereby  required  to  erect  at  each  and 
every  depot,  station  or  place  established  by 
such  company  for  the  reception  and  delivery 
of  freight,  suitable  buildings  or  Inclosures 
•to  protect  produce,  goods,  wares  and  mer- 
chandise and  freight  of  every  description 
from  damage  by  exiwsuro  to  weather,  stock 
■or  otherwise.  In  default  of  which  such  rail- 
road company  shall  be  liable  to  the  owner 
of  such  produce,  goods,  wares  or  merchan- 
dise for  the  amount  of  damages  or  loss  sus- 
tained by  reason  of  such  Improper  exposure, 
together  with  all  costs  and  expenses  of  re- 
covering the  same,  Including  necessary  attor- 
ney's fees." 

"Art  4562,  subd.  12.  It  shall  be  the  duty 
-of  each  and  every  railway  subject  to  this 
chapter  to  provide  and  maintain  adequate, 
■comfortable  and  clean  depots  and  depot  bulld- 
dngs  at  its  several  stations  for  the  accom- 


modation of  passenge/s,  and  said  depot  build- 
ing shall  be  kept  well  lighted  and  wanned 
for  tbe  comfort  and  accommodation  of  the 
traveling  public;  and  all  such  roads  shall 
ke^  and  maintain  adequate  and  suitable 
freight  depots  and  buildings  for  tbe  rocelv- 
ing,  handling,  storing,  and  delivering  of  all 
freights,  liandled  by  such  roads;  provided, 
that  this  shall  not  be  construed  as  repealing 
any  existing  laws  on  the  subject" 

"Art.  4579,  subd.  1.  It  shall  be  the  duty  of 
the  commission  to  investigate  all  complaints 
against  railroad  companies  subject  hereto, 
and  to  enforce  all  laws  ot  this  state  in  ref- 
erence to  railroads,"  etc. 

From  these  it  appears  that  the  Railroad 
Commission  Is  empowered  and  required  to 
sec  to  the  performance  of  the  duties  therein 
imposed  upon  railroad  companies,  and.  If 
that  which  the  defendant  in  error  has  been 
directed  to  do  Is  also  required  by  these  stat- 
utory provisions,  no  question  can  remain 
as  to  the  power  of  tbe  commission  to  exact 
obedience.  It  will  be  seen  that  article  4494 
requires  a  number  of  things  to  be  done  by 
railroad  companies,  and  one  requirement  is 
in  no  wise  weakened  by  the  presence  of  oth- 
ers. Hence  we  cannot  agree  with  counsel 
for  defendant  in  error  in  their  contention 
that  its  purpose  was  merely  to  require  the 
regular  running  of  trains,  with  notice  of 
the  times  thereof,  so  as  to  furnish  sufficient 
train  service  for  the  transportation  of  pas- 
sengers and  property.  It  does  require  all 
that,  but  it  also  fixes,  as  the  places  at  which 
passengers  and  property  are  to  be  received, 
(1)  starting  places,  (2)  Junctions,  and  (3)  sid- 
ings and  stopping  places  established  for  re- 
ceiving and  discharging  way  passengers  and 
froights.  Nor  can  we  agree  that  this  has 
reference  only  to  such  places  as  the  compa- 
nies may  have  designated  or  established  as 
their  stations.  The  statute  itself  names  and 
fixes  starting  places  and  Junctions  as  points 
at  which  passengers  and  property  must  be 
received  for  transportation,  and,  in  addition 
thereto,  the  points  established  by  the  com- 
panies for  way  passengers  and  freights.  We 
see  no  room  whatever  for  the  construction 
contended  for.  It  is  true  that  this  article 
does  not  say  what  the  "sufficient  accommoda- 
tions" are  to  be.  If  it  were  the  only  provi- 
sion, the  case  of  People  v.  Railway  Co.,  104 
N.  T.  58,  9  N.  E.  856,  58  Am.  Rep.  484,  would 
be  authority  for  the  proposition  that  It  would 
not  specifically  Impose  the  duty  to  construct 
station  houses  in  such  way  as  to  authorize 
the  enforcement  of  it  by  mandamus.  That  de- 
cision was  the  result  of  omissions  in  the  laws 
ot  New  York,  which,  as  will  be  shown,  have 
been  supplied  In  those  of  this  state.  The  court 
construed  a  statute  of  that  state,  of  which 
article  4494,  as  originally  enacted,  seems  to 
be  a  literal  copy.  Tbe  court  conceded  that 
this  statute  absolutely  required  some  things 
and  forbade  others,  but  concluded  that  It  did 
not  require  the  construction  of  station  hous- 
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68.  It  may  wen  be  qaestloned  if  that  was 
not  too  narrow  a  view;  but,  wbether  so  or 
not,  It  cannot  control  this  case.  The  court 
did  not  Intimate  that  "places  of  starting" 
were  not  made  points  at  which  passengers 
and  property  must  be  received  for  trans- 
portation; that  question  not  being  involved 
in  the  case.  The  place  in  question  there  was 
an  Intermediate  one,  at  which  the  company 
did  receive  for  transportation,  and  the  only 
question  was  whether  or  not  the  terms  of 
the  statute  so  required  the  building  of  bous- 
es as  to  warrant  the  enforcement  of  the  duty 
by  mandamus.  In  harmony  with  all  tliat 
is  there  said,  it  may  be  held,  as  Indeed  the 
statute  plainly  requires,  that  the  "starting 
places"  are  made  points  for  receiving  pas- 
sengers and  property  for  transportation;  and, 
when  that  is  ascertained,  the  omission  which 
the  Mew  York  court  regarded  as  fatal  to 
the  case  before  it  in  the  statutes  of  that 
state  is  supplied  by  our  articles  4519  and 
4562.  Article  4519  imposes  the  duty  there 
defined  with  reference  to  "every  depot,  sta- 
tion, or  place  established  by  such  company 
for  the  reception  and  delivery  of  freight." 
If  the  phrase,  "or  place  established  by  such 
company,"  were  held  to  qualify  the  words 
"depot"  and  "station,"  as  is  assumed  by  coun- 
sel for  defendant  in  error,  but  which  is  far 
from  clear  when  it  is  remembered  that  this 
article  is  a  part  of  the  same  statute  with 
article  4494  that  would  not  prevent  the 
application  of  this  provision  to  "starting  pla- 
ces"; for  by  force  of  the  last-named  article 
the  mere  construction  of  a  road  with  such 
points  establishes  them  for  the  reception 
and  delivery  of  freight,  and  brings  them 
within  the  language  of  article  4519.  It  is 
inconceivable  that  the  Legislature  would  pro- 
vide the  protection  required  at  places  only 
which  the  companies  themselves  have  ex- 
pressly designated,  and  withhold  it  from 
those  at  which  such  companies  must  also  by 
force  of  the  same  statute  receive  and  deliver 
property.  Article  4562  makes  like  provision 
for  the  accommodation  of  both  passengers 
and  freight  "at  its  several  stations."  "Sta- 
tions," as  here  meant,  are  the  places  at 
which  passengers  and  property  are  received 
for  transportation,  or  delivered  after  trans- 
portation, and  among  them  are  included 
those  places  to  which  that  character  is  given 
by  article  4494.  We  really  can  see  little 
room  for  contention  about  the  meaning  and 
purpose  of  these  various  provisions.  It  fol- 
lows from  what  we  have  said  that,  if  Tex- 
homa  was  a  starting  place,  it  was  the  duty 
of  the  railroad  company  to  establish  a  sta 
tlon  there  with  such  accommodations  as  are 
specified  in  these  provisions.  We  do  not 
mean  to  l)e  understood  as  holding  that  the 
mere  fact  that  the  rails  stopped  at  the  state 
line  makes  the  point  of  contact  one  at  which 
a  station  must  be  maintained.  The  words 
used  in  article  4494  must  be  understood  to 
mean  what  they  meant  when  first  adopted 


into  our  legislation.  They  were  so  employ- 
ed  at  a  time  when  the  chartering  of  railroad 
companies  by  private  acts  of  the  Legislature 
was  Just  beginning  in  this  state  and  in  other 
parts  of  the  country.  The  charter  nsnally 
authorized  the  construction  of  the  roads  be* 
tween  points  named  as  their  termini,  and 
these  were  referred  to  as  places  of  starting. 
The  thought  was  not  in  the  legislative  mind 
that  a  "place  of  starting"  would  l)e  in  an 
unbroken  forest,  a  wild  and  unsettled  prairie, 
a  river  swamp,  or  the  middle  of  a  stream 
forming  a  boimdary  of  the  state.  The  roads 
were  to  run  from  town  to  town,  and  these 
were  their  termini,  their  "places  of  starting." 
The  state  line  is  in  law  and  in  fact  one 
terminus  of  the  line  of  a  railroad  intersect- 
ing it  constructed  by  a  Texas  corporation 
because  its  powers  cease  at  that  line;  but, 
if  there  is  no  "place"  there  such  as  is  meant 
by  the  language  of  article  4494,  the  mere 
ending  of  the  track  does  not  bring  into  ex- 
istence the  duty  defined  In  these  statutes.  To 
hold  that  it  does  would  wrench  the  law  from 
its  obvious  meaning  and  purpose  and  carry 
it  to  absurd  extremes.  To  avoid  this  and  at 
the  same  time  accomplish  the  good  aimed  at 
will  not  be  found  very  difficult  in  practice 
if  the  true  intent  of  the  statute  is  kept  in 
mind. 

From  the  facts  stated,  we  think  it  plainly 
appears  that  Texboma  is  such  a  place  as  the 
statute  contemplates.  That  the  town  is  one 
at  which  passengers  and  freight  should  be 
received  and  discharged  is  confessed  by  the 
action  of  both  railroads  in  establishing  a 
station  there.  This  further  appears  from 
the  distance  between  it  and  the  other  sta- 
tion in  Texas  nearest  to  it  if  Stevena  be 
considered  a  station;  such  distance  beiag 
only  slightly  less  than  the  average  distance 
between  the  stations  in  Texas  on  defend- 
ant in  error's  road.  It  is  further  indicated 
by  the  fact  that  Texhoma  in  x>opulation,  in 
shipments,  in  the  company's  earnings  there- 
from, and  In  the  probability  of  growth  and 
development  in  itself  and  in  the  country 
around  it  is  al>out  equal  in  importance  to 
other  points  at  which  the  defendant  In  error 
has  established  stations.  In  fact,  there  is 
no  contention  that  its  importance  is  not  sulfi- 
cient  to  entitle  it  to  such  provision  if  it  had 
none.  Regarding  the  place  as  one  at  whidi 
it  is  proper  to  have  station  facilities,  the  de- 
fendant in  error  asserts  that  those  facilities 
are  supplied  by  the  station  of  a  foreign  com- 
pany situated  in  another  state.  Whatever 
might  be  tbe  weight  that  ought  to  be  given 
to  such  a  contention  were  the  question  only 
that  which  the  courts  l>elow  assumed  it  to 
be,  and  which  was  involved  in  the  case  re- 
lied on  (State  v.  Railway,  76  Minn.  469.  79 
N.  W.  510),  viz.,  whether  or  not  the  Rail- 
road Commission,  in  exercising  a  judgment 
and  discretion  of  Its  own  in  determining  tbe 
locations  of  stations,  had  acted  unreason- 
ably and  unjustly,  it  fumlshes  no  reason 
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for  the  failure  to  do  that  which  the  law  It- 
self requires.  The  statutes  which  we  have 
quoted  deal  with  Texas  railroads,  and  Im- 
pose duties  to  be  performed  in  Texas.  The 
places  at  which  stations  are  to  be  estab- 
lished are  to  be  In  Texas  and  not  elsewhere, 
and  It  follows  that  this  company  does  not 
meet  this  statutory  requirement  by  using 
the  station  of  another  company  In  another 
state.  The  Railroad  Commission  having 
merely  followed  the  statute  discussed  in  mak- 
ing the  order  In  question,  the  validity  of  its 
action  must  depend  upon  the  validity  of  the 
statute,  and  not  upon  the  powers  of  the  com- 
mission outside  that  statute.  There  can,  we 
think,  be  no  serious  question  as  to  the  validi- 
ty of  provisions  under  which  all  the  railroads 
In  Texas  have  been  built,  especially  where 
they  are  construed  as  we  have  construed 
them,  and  applied  to  those  places  to  which 
we  have  held  them  to  be  applicable.  We 
have  restricted  our  Inquiry  to  the  Question 
whether  or  not  Texhoma  Is  a  "place  of  start- 
ing," the  farther  question  whether  or  not  it  is 
'also  a  junction  in  the  sense  of  the  statute, 
and  is,  because  of  that  fact  alone,  a  point 
at  which  there  must  be  a  station,  involving 
other  considerations  which  need  not  be  dis- 
cussed. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals will  be  reversed  and  Judgment  will  be 
here  rendered  that  the  injunction  granted  in 
this  cause  be  dissolved,  and  that  the  plain- 
tiff's cause  be  dismissed. 

Reversed  and  rendered. 


WALKER  V.  STATE. 

(Cmirt  of  CMmlnal  Appeals  of  Texas.    Uarch 

17,  1900.) 
BuKoiJiBT  rt  46*)— Indictment— Tii«  or  Com- 

larriNO  Offense — Instbuctions. 

Under  an  indictment  charging  that  accus- 
ed "did  then  and  there  unlawfully,  by  force, 
threats,  and  fraud,  barglariously  and  fraudu- 
lently break  and  enter  a  house,"  the  conrt  need 
not  limit  the  jury  to  the  consideration  of  a  day- 
time burglary,  but  may  charge  generally,  with- 
«nt  specifying  a  daytime  or  nighttime  barglary. 

[E^.  Note.— For  other  cases,  see  Barglary, 
Cent.  Dig.  1 114;  Dec  Dig.  |  46.*] 

Appeal  from  District  Court,  Orlmes  Conn- 
ty;  8.  W.  Dean,  Judge. 

Tim  Walker  was  convicted  of  barglary,  and 
appeals.    Affirmed. 

F.  3,  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary.  Omitting  formal  parts,  the 
indictment  charges  as  follows:  "Did  then 
and  there  unlawfully,  by  force,  threats,  and 
fraud,  barglariously  and  fraudulently  break 
and  enter  a  house  then  and  there  occupied 
by  one  L.  S.  Stuart,"  etc. 

1.  The  court  charged  the  Jury,  generally, 


In  applying  the  law  to  the  case,  that  If  tb^ 
should  find  that  defendant  Ttm  Walker,  in 
Orlmes  county,  either  alone  or  acting  with 
Dave  Holiday,  etc.,  with  force  ai^Ued  to  the 
building,  did  break  and  enter  the  house  oc- 
cupied by  L.  S.  Stuart,  he  would  be  guilty. 
The  charge  of  the  court  is  not  set  out  literal- 
ly, and  only  the  above  statement  is  made  to 
call  attention  to  the  point  made  by  appel- 
lant; that  is,  that  under  the  allegation  in  the 
indictment  the  court  should  have  limited  the 
charge  to  a  daytime  breaking.  It  will  be  not- 
ed that  the  court  did  not  select  either  day  or 
night  breaking,  and  it  may  be  stated,  that 
the  court's  charge  covered  a  daytime  or  a 
nighttime  burglary.  Appellant's  contention  is 
that  under  the  peculiar  allegation  in  the  In- 
dictment the  court  should  have  limited  the 
jury  to  the  consideration  of  a  daytime  bar- 
glary. We  are  of  opinion  that  the  conten- 
tion is  not  correct  This  question  was  decid- 
ed adversely  to  appellant  in  the  case  of  Carr 
V.  State,  19  Tex.  App.  635,  53  Am.  Rep.  39B. 
The  Carr  Case  has  been  followed  in  an  un- 
broken line  of  decisions,  of  which  there  has 
been  quite  a  number  written. 

2.  The  other  questions  suggested  for  revi- 
sion cannot  be  revised,  in  the  absence  of  the 
evidence.  The  record  does  not  contain  a 
statement  of  fftcts. 

As  the  record  is  before  us,  there  is  no  suf- 
ficient reason  shown  for  a  reversal  of  the 
Judgment,  and  it  is  therefore  afBrmed. 


ROWLAND  V.  STATID. 

(Court  of  Criminal  Appeals  of  l^zaa.     March 
10,  1909.) 

Cbdhnal  Law  ({  1087*)— ApfkaI/— NKCxssrrr 
FOB  Notice — Showing  bt  Recobd. 

A  notice  of  appeal  is  indispensable  to  the 

Jurisdiction  of  the  Court  of  Cnminal  Appeals, 

and  where  it  does  not  appear  in  the  record  the 

appeal  will  be  dismissed. 
[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent  Dig.  i  2776;  Dea  Dig.  1 1087.*] 

Appeal  from  Parmer  County  Court;  R.  W. 
McConnell,  Judge. 

Elmer  Rowland  was  convicted  of  malicious 
mischief,  and  appeals.    Dismissed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 


RAMSEY,  J.  Appellant  was  convicted  In 
the  county  court  of  Parmer  county  on  a 
charge  of  malicious  mischief.  In  that  he  will- 
fully and  mischievously  injured  and  destroy- 
ed certain  personal  property.  His  punish- 
ment was  assessed  at  a  fine  of  $50. 

The  record  comes  to  us  without  any  no- 
tice of  appeal  appearing  in  same.  This  is  an 
indispensable  Jurisdictional  fact.  The  state 
moves  to  dismiss  the  appeal,  and  the  motion 
must  be,  and  is  hereby,  granted,  and  the  ap- 
peal dismissed. 
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DAIiT  ▼.  STATE. 

(CoDrt  of  Criminal  Appeals  of  Texaa.     March 

23,  1909.) 

LaBCEWT  (8  55*)— SUFFICIENCT  OF  EVIDENCE. 

Evidence  in  a  prosecution  for  larceny  held 
BnfBcient  to  support  a  conviction. 

lEd.  Note. — For  otiier  cases,  see  Larceny, 
Cent.  Dig.  i  164 ;  Dec.  Dig.  {  55. •] 

Appeal  from  District  Court,  Bowie  County ; 
P.  A.  Turner,  Judge. 

Tom  Daly,  alias  Tom  Bailor,  was  convict- 
ed of  theft,  and  appeals.    Affirmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  the  theft  of  42  diamonds,  of  the  value 
of  $75  each,  and  of  the  aggregate  value  of 
$3,150.  -The  evidence  shows  that  appellant 
was  the  hired  employe  or  servant  of  the  al- 
leged owner,  and  worked  about  the  premises, 
especially  attending  to  the  buggy  horse  and 
other  little  matters,  and  In  driving  the  buggy 
or  carriage  when  the  wife  of  the  alleged  own- 
er desired  his  services.  The  employment  was 
at  the  rate  'of  $15  per  month.  He  was  poor, 
and  had  no  property  with  wliich  to  purchase 
diamonds;  and  In  fact  he  does  not  set  up 
any  defensive  matter  at  all,  but  relies  simply 
upon  the  fact  that  the  evidence  was  not  suf- 
ficient to  prove  the  case.  The  diamonds 
were  stolen  by  somebody.  Appellant  had 
about  the  number  of  diamonds  corresponding 
with  those  missed  by  the  wife  of  the  alleged 
owner.  He  hypothecated  one  of  them  for  a 
small  sum  of  money  and  some  drinks.  The 
diamonds  were  taken  from  the  wardrobe,  the 
secret  place  where  they  were  kept  Appel- 
lant was  placed  In  such  position  about  the 
premises  that  he  could  have  taken  them. 
\Te  are  of  opinion,  without  going  into  the  de- 
tails of  the  evidence,  that  the  facts  are  suf- 
ficient to  show  that  appelant  took  the  dia- 
monds, and  that  those  he  was  seen  with  were 
hers.  It  was  a  case  of  circumstantial  evi- 
dence, but  sufficiently  cogent  to  exclude  every 
other  reasonable  hypothesis,  except  the  guilt 
of  appellant. 

The  Judgment  is  affirmed. 


FARRIS  V.  STATa 

(Coart  of  Criminal  Appeals  of  Texas.     March 
10,  1909.) 

1.  Labcewt  (I  12*)— TAKnro  o»  Pbombtt— 
What  Constttotes. 

In  a  prosecution  for  cattle  theft,  where  ac- 
cused was  alleged  to  have  sold  the  animal  while 
it  was  running  the  range,  it  was  not  necessary 
to  the  transfer  of  title  that  a  bill  of  sale  was 
made  out  and  acknowledged  by  him. 

[EJd.    Note.— For    other   cases,    see    Larceny, 
Cent.  Dig.  t  29 ;   Dec.  Dig.  |  12.*] 

2.  Cbihinal   Law    (J   789*)— lwsTBncnoN&— 
Reasonable  Doubt— Sufficiency. 

In  a  prosecution  for  theft  of  a  cow  by  sell- 
ing it  to  another  on  the  range,  where  the  court 


gave  a  general  charge  on  reasonable  doubt  and 
instructed  that  the  jnry  must  find  that  the  ani- 
mal belonged  to  the  alleged  owner  in  order  to 
convict,  and  the  alleged  owner's  evidence  as  to 
bis  ownership  was  not  contradicted,  accused  not 
testifjjring,  the  question  of  reasonable  doubt  was 
sufGciently  presented. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1906,   1907;    Dec.   Dig.   | 

3.  Cbiuinal  Law  (g  784*)  —  Ikstbuctiows— 
Cibcvmstantiax  £^rIDENCB  —  NECESsrrY  or 
Chabok. 

Where  the  evidence  showed  that  accused 
sold  the  cow  alleged  to  have  been  stolen  as  it 
ran  on  the  range,  pointing  it  ont  to  the  par- 
chaser  at  the  time,  and  the  purchaser  took  it 
pursuant  thereto,  a  charge  on  circumstantial 
evidence  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1883;    Dec.  Dig.  {  7S4.»] 

4.  Labcent  (§  27*)  —  Pabties  —  Pbincipai. — 
Theft  Through  Innocent  Agent. 

Under  Pen.  Code  1895,  art  77,  providing 
that  any  one,  by  employing  another  who  cannot 
be  punished  to  commit  an  offense,  as  by  laying 
poison  where  it  can  be  taken,  etc.,  by  the  n» 
of  such  indirect  means  becomes  a  prinnipal, 
one  who  fraudulently  sold  another's  cow  on 
the  range  by  pointing  it  ont  to  the  purchaser, 
who  was  ignorant  of  its  true  ownership,  would 
be  guilty  of  theft  of  the  cow  as  principal,  opon 
the  purchaser  taking  possession. 

(Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  J  55;  Dec.  Dig.  |  27.*] 

5.  Cbiminai,  Law  ({  59*)— Pabtie8— "Pbinci- 
pai..'' 

One  using  an  innocent  party  to  consummate 
a  crime  would  be  a  "principal,"  whether  present 
or  absent  nnder  Pen.  Code  1895,  art  77^  mak- 
ing one  a  principal  who  employs  another  who 
cannot  be  punished  to  commit  an  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  71 ;  Dec.  Dig.  8  59.* 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  6,  pp.  5552-.5557;    vol.  8,  p.  7763.] 

6.  Labcbnt  (8  27*)— Pebsons  Llabi.b— Pbin- 
cipai.. 

If  accused  conspired  with  the  alleged  pur- 
chaser of  another's  cow  in  consummating  its 
theft,  or  used  him  as  a  guilty  instrument  for 
that  purpose,  be  would  l>e  guilty  as  principal. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  8  55;    Dec.  Dig.  8  27.*] 

Appeal  from  District  Court,  Grimes  Cono- 
ty ;    8.  W.  Dean,  Judge. 

G.  W.  Farrls  was  convicted  for  cattle  theft, 
and  he  appealed.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Geiu,  for  tbe 
State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
cattle  theft;  the  punishment  assessed  being 
two  years'  confinement  In  the  penitentiary. 

The  alleged  purchaser  testified,  in  sub- 
stance, that  he  bought  from  appellant  the 
head  of  cattle  in  question,  as  well  as  a  cow 
at  the  same  time.  The  yearling  was  claimed 
by  Hamilton.  The  cow  and  yearling  were 
running  on  the  range  at  the  time  of  the  sale 
and  purchase.  Appellant  sold  the  yearling 
to  the  witness  as  his  property.  The  Identifl- 
cation  of  the  animal  is  sufficient  as  belonging 
to  Hamilton.     Appellant  did  not   introduce 
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any  evidence.  It  will  be  observed  that  the 
witness  does  not  testify,  nor  does  the  evi- 
dence show,  that  appellant  was  in  actual 
manual  possession  ot  the  property.  In  fact, 
he  seems  to  have  sold  the  animal  on  the 
range,  and  the  purchasing  witness  subse- 
quently took  charge  of  It 

Appellant  requested  the  court  to  Instruct 
the  jury  that,  before  the  tlUe  to  an  animal 
running  on  the  range  can  be  conveyed,  there 
must  be  a  bill  of  sale,  signed  and  acknowledg- 
ed by  the  seller,  or  It  must  be  shown  that  the 
accused  had  actual  manual  possession  of  the 
cattle  at  the  time  of  the  sale.  This  charge 
was  refused,  and  correctly.  It  is  not  neces- 
sarj'  to  the  transfer  of  title  to  property.  In 
prosecutions  for  theft  of  animals,  that  a  bill 
of  sale  be  either  written,  or  written  and  ac- 
knowledged. 

The  charge  of  the  court  is  criticised  be- 
cause it  failed  to  charge  that,  If  the  jury 
should  have  a  reasonable  doubt  that  the  ani- 
mal claimed  to  have  been  sold  by  appellant 
to  the  purchaser  was  the  animal  claimed  by 
Hamilton,  they  should  acquit.  The  court 
gave  a  general  charge  on  reasonable  doubt, 
and  also  instructed  the  jury  that  they  must 
find  the  animal  belonged  to  Hamilton  before 
they  could  convict.  The  charge  as  given,  un- 
der the  facts  of  this  case,  sufficiently  pre- 
sented the  question  referred  to  in  appellant's 
exception.  There  seems  to  be,  so  far  as  the 
testimony  Is  concerned,  no  reasonable  doubt 
of  the  fact  that  the  animal  was  Hamilton's. 
Appellant  Introduced  no  evidence  at  all,  and 
all  the  evidence  upon  which  the  verdict  was 
predicated  was  introduced  by  the  state.  This 
sufliciently  shows  that  the  animal  appellant 
sold  to  the  alleged  purchaser  was  the  animal 
of  Hamilton.  At  least,  Hamilton  so  testifies, 
and  he  is  uncontradicted. 

It  is  urged  that  the  court  erred  in  not 
charging  the  law  with  reference  to  circum- 
stantial evidence.  The  case  has  been  suffi- 
ciently stated.  In  substance,  and  this  shows 
substantially  that  appellant  sold  the  animal 
to  the  alleged  purchaser  as  It  ran  upon  the 
range,  and  indicates  sufficiently  that  the  ani- 
mal was  pointed  out  or  identified  by  appellant 
to  the  purchaser  at  the  time,  and  that  the 
purchaser  took  up  the  animal  under  this  pur- 
chase. This,  then,  is  a  case,  not  of  circum- 
atantial,  but  of  positive,  evidence.  If  appel- 
lant pointed  out  and  sold  the  animal  to  the 
alleged  purchaser  as  it  ran  upon  the  range, 
and  the  purchaser  in  accordance  with  the 
trade  took  it,  this  would  not  be  a  case  of  dr- 
cnmstantial  evidence.  This  would  be  a  tak- 
ing through  the  purchaser  by  the  seller.  See 
Doss  V.  State,  21  Tex.  App.  SOS,  2  S.  W.  814, 
57  Am.  Rep.  618;  Dale  v.  State,  32  Tex.  Cr. 
R.  80,  22  S.  W.  49;  Lane  v.  State,  41  Tex. 
Cr.  R.  658,  55  S.  W.  831.  Where  the  accused 
uses  an  Innocent  party  to  consummate  a 
crime,  if  present,  he  would  be  a  principal; 
if  not  present,  he  would  still  be  a  principal. 


If  the  seller,  as  in  this  calse,  was  In  a  contpir- 
acy  with  the  purchaser,  or  used  him  as  a 
guilty  instrument  in  consummating  the  theft, 
then  appellant  would  be  an  accomplice;  but 
ttiat  question  is  not  raised. 

This  character  of  case  la  brought  strictly 
within  the  rules  prescribed  by  the  Legislature 
in  Pen.  Code  1885.  art  77,  where  the  follow- 
ing language  is  used:  "If  any  one  by  employ- 
ing a  child  or  other  person  who  cannot  be 
punished  to  commit  an  offense,  or  by  any 
means,  such  as  laying  poison  where  it  may 
be  taken  and  with  Intent  that  it  shall  be 
taken,  or  by  preparing  any  other  means  by 
which  a  person  may  Injure  himself,  and  with 
intent  that  such  person  shall  thereby  be  in- 
jured, or  by  any  other  indirect  means  cause 
one  to  receive  an  injury  to  his  person  or 
property,  the  offender  by  the  use  of  such  in- 
direct means  becomes  a  principal."  Under 
the  provisions  of  this  article,  applied  to  the 
facts,  appellant  would  be  the  principal  in 
selling  the  animal  to  the  alleged  purchaser, 
the  purchaser  being  Ignorant  of  appellant's 
fraud  In  the  sale,  and  the  theft  would  be  com- 
plete upon  the  taking  in  charge  of  the  sni- 
mal  80  sold  by  the  purchaser. 

We  are  of  opinion  there  is  no  such  error  In 
this  record  as  requires  a  reversal  of  the  Judg- 
ment, and  it  is  affirmed. 


DOBBS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
17,  1909.) 

L  Cbiminal  Law  (S  575*)— Triai. 

It  was  error  to  force  accused  to  go  to  trial 
at  a  term  fixed  by  the  commissioners  conrt  for 
accepting  pleas  of  guilty  only ;  no  provision 
having  been  made  for  the  selection  and  impanel- 
ing of  a  jury  in  the  manner  provided  by  law. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec  Dig.  S  575.*] 

2.  Libel  and  Slandeb  (|  152*)— Variance. 

There  was  a  variance,  where  the  informa- 
tion charged  accused  with  saying  that  one  B. 
was  a  woman  of  bad  character,  and  that  she 
had  at  some  time  been  an  inmate  of  a  bouse  of 
ill  fame,  and  the  proof  was  that  accused,  with- 
out mentioning  names,  asked  witness  if  be 
"thought  Mr.  J.,  if  he  knew  it,  would  let  a 
woman  stay  at  his  house  who  wa*  ail  wrong,  or 
all  out  of  order,  and  who  was  a  whore,"  etc 
[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |  427;   Dec.  Dig.  |  152.*] 

3.  Libel  AMD  Slander  (|  159*)— Isbtbuctions. 

Under  Pen.  Code  1895,  art  751,  providing 
that  the  state  need  not  show  that  tne  imputa- 
tion was  false,  but  defendant  may  in  justifica- 
tion show  the  truth  of  the  imputation,  and  the 
general  reputation  for  chastity  of  the  remale  al- 
leged to  have  been  slandered  may  be  inquired 
into,  where,  in  a  prosecution  for  slander  of  a 
female,  there  was  evidence  requiring  the  general 
reputation  for  chastity  of  prosecutrix  to  be  sub- 
mitted to  the  jury,  it  was  error  to  refuse  a 
charge  that,  if  the  jury  found  that  the  general 
reputation  of  prosecutrix  for  chastity  was  bad, 
they  should  acquit. 

[Ed.   Note.— For  other  cases,  see  libel   and 
Slander,  Dec.  Dig.  §  159.*] 
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Appeal  from  Randall  Comity  Court;  A.  N. 
Heoaon,  Judge. 

R.  A.  Dobba  was  convicted  of  slandering 
a  female^  and  appeals.  Reversed  and  re- 
manded. 

J.  O.  Hunt  and  Boie  A  Scott  for 'appel- 
lant F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  It  appears  that  whrai 
appellant  was  brought  to  trial  before  the 
'County  court  of  Randall  county  at  the  March 
term,  1908,  he  protested  and  objected  to  go- 
ing to  trial  at  that  term  of  the  court  because 
the  same  was  not  the  regular  term  of  court 
fixed  and  provided  by  law  for  the  trial  of 
criminal  cases,  and  that  he  desired  a  trial 
by  a  Jury,  and  that  no  Jury  had  been  selected 
as  required  by  law,  and  that  the  court  had  no 
Jurisdiction  to  try  him  at  said  term  of  court 
This  protest  and  plea  was  overruled  by  the 
court  to  which  action  of  the  court  the  ap- 
pellant reserved  a  bill  of  exceptions.  The  bill 
of  excepttons  shows  that  on  August  12,  1907, 
the  commissioners'  court  of  Randall  county 
had  fixed  the  terms  of  court  to  be  in  Febru- 
ary, April,  June,  August  October,  and  Decem- 
ber, which  terms  were  fixed  for  the  trial  of 
all  causes,  dvH  and  criminal  and  that  the 
first  Monday  in  January,  March,  May,  July, 
September,  and  November  were  fixed  as  terms 
of  the  court  for  accepting  without  the  inter- 
vention of  a  Jury,  pleas  of  guilty  only  in 
criminal  cases,  and  no  provision  was  made 
for  the  trial  of  cases  except  on  pleas  of  guilty. 
The  appellant  was  entitled  to  a  trial  In  the 
mode  and  manner  provided  by  law,  and  by 
a  Jury  selected  under  the  law;  and  a  trial 
in  any  mode,  except  as  provided  by  law, 
would  not  be  authorized.  We  therefore  hold 
that  the  court  below  erred  in  forcing  the  de- 
fendant to  go  to  trial  at  a  term  of  the  court 
which  term  of  court  had  been  fixed  by  the 
commissioners'  court  for  accepting  pleas  of 
guilty,  and  when  no  provisions  are  made  for 
the  selection  and  impaneling  of  a  Joiry  in  the 
mode  and  manner  provided  by  law.  We  have 
held  that  it  was  error  for  the  court  to  force 
the  defendant  to  trial  before  a  Jury  summon- 
ed by  the  sheriff,  where  the  court  had  refus- 
ed to  have  the  Jury  summoned  that  had  been 
selected  by  a  Jury  commission  in  the  manner 
pointed  out  by  law.  The  trial  of  the  appel- 
lant in  this  case  was  at  a  term  not  author- 
ized by  law.  We  therefore  hold  that  the 
court  erred  in  placing  the  appellant  on  trial 
at  the  term  of  the  court  at  which  he  did. 

The  Information  charges  that  R.  A.  Dobbs 
did  falsely,  maliciously,  and  falsely  and  wan- 
tonly impute  to  one  Sallle  Barnard,  then  and 
there  a  married  female  in  this  state,  a  want 
of  chastity,  in  this,  to  wit:  "He,  the  said 
Dobbs,  did  then  and  ther^  in  the  presence 
and  hearing  of  H.  E.  Wessley  and  divers  other 
persons,  falsely,  maliciously,  and  wantonly 
say  of  and  concerning  the  said  Sallle  Barnard 
that  she^  the  said  Sallie  Barnard,  was  a  wo- 


man of  bad  character,  and  that  ahe  bad  at 
some  time  been  an  inmate  of  a  house  of  ill  fame 
in  Waco,  Texas,  meaning  thereby  that  the 
said  Sallie  Barnard  was  a  woman,  a  common 
prostitute,  and  one  whose  want  of  ctiastlty 
was  notorious."  On  the  trial  of  the  case  the 
state  introduced  the  witness  H.  E  Wessley, 
who  testified  that  on  ttie  29th  day  of  June, 
1907,  in  Randall  county,  Tex.,  in  a  conversa- 
tion with  defendant  Dobbs,  Dobbs  asked  wit- 
ness if  he  thought  that  Mr.  James  if  he  knew 
it  would  let  a  woman  stay  at  his  house,  and 
with  his  wife  and  daughter,  who  was  all 
wrong,  or  all  out  of  order,  and  then  after- 
wards said,  "who  was  a  whore."  And  de- 
fendant furtlier  stated  that  there  is  a  man 
here,  or  this  man  here,  has  seen  her  in  a 
whorehouse  a  hundred  times,  and  Henry 
Porter  has  seen  her  In  a  whorehouse  at  Waco 
a  number  of  times.  And  the  defendant  fur- 
ther stated  that  he  had  thought  of  seeing 
and  talking  to  Mr.  James  about  the  matter; 
that  witness  knew  that  Mrs.  Sallie  Barnard 
was  staying  at  Mr.  James'  at  the  time  of  the 
conversation ;  and  that  he  understood  the  de- 
fendant to  refer  to  her.  Defendant  requested 
a  charge  in  the  court  below  that  the  Jury 
should  acquit  on  the  ground  that  there  was  a 
variance  between  the  allegation  and  proof. 
We  are  inclined  to  think  that  this  contention 
is  correct  and  that  there  is  a  variance  be- 
tween the  proof  and  allegation.  As  said  by 
this  court  in  Frizby  v.  State,  26  Tex.  Appu 
183,  9  S.  Wl  464:  "In  all  cases  of  this  char- 
acter the  rule  is  that  the  language  or  what- 
ever else  constitutes  the  Imputation  or  want 
of  chastity  must  be  substantially  set  forth  In 
the  indictment  and  must  be  substantially 
proved.  This  means  that  the  essential,  im- 
portant material  portions  of  the  slander,  as 
alleged,  must  be  proved.  All  the  words  al- 
leged need  not  be  proved,  but  enough  of  them 
must  be  proved  as  laid  to  constitute  the  of- 
fense. It  will  not  do  to  allege  one  imputa- 
tion and  prove  another.  Proof  must  corres- 
pond with  the  allegation."  See,  also,  to  the 
same  effect  Coulee  ▼.  State,  14  Tex.  App. 
222;  Humbard  v.  State,  21  Tex.  App.  200,  17 
S.  W.  126.  Applying  this  well-established 
rule  to  the  case  before  us,  has  the  prosecution 
proved  the  slanderous  words  substantiallyt 
The  exact  words  used  in  the  information  are 
"that  Sallie  Barnard  was  a  woman  of  bad 
character,  and  that  she  had  at  some  time  been 
an  inmate  of  a  house  of  ill  fame  in  Waco, 
Texas."  The  proof  is,  as  made  by  the  witness 
Wessley,  that  the  defendant  asked  him  (wit- 
ness) if  he  "thought  Mr.  James,  if  he  knew 
It  would  let  a  woman  stay  at  his  house  who 
was  all  wrong,  or  all  out  of  order,  and  who 
was  a  whore;  that  there  is  a  man  here  who 
has  seen  her  in  a  whorehouse  a  hundred 
times,  and  Henry  Porter  has  seoi  her  in 
Waco  a  number  of  times."  The  defendant 
called  no  names,  was  simply  making  an  in- 
quiry, and  the  testimony  is  not  similar  or 
substantial  to  the  language  charged  in  the 
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Information,  and  for  this  reason  the  court 
should  have  given  the  charge  requested. 

The  court  In  Its  main  charge  to  the  Jury 
Charged  them  that  the  defendant  In  a  slander 
case,  In  Justification  of  slanderous  imputa- 
tions charged  to  have  been  made  by  him,  may 
prove,  first,  that  the  slanderous  imputation 
made  by  him  was  true,  and,  second,  that  the 
general  reputation  of  the  alleged  slandered 
female  was  bad  and  stated  to  the  Jury  that 
"if  you  believe,  from  the  evidence  adduced  in 
this  trial,  that  he  has  established  either  the 
grounds  of  defendant's  defense  mentioned  in 
this  paragraph,  then  you  will  acquit  him,  and 
so  say  by  your  verdict"  The  appellant  re- 
quested the  court  by  written  Instructions  to 
charge  the  Jury  that,  if  they  found  that  the 
general  reputation  of  Sallle  Barnard  for 
virtue  and  chastity  was  bad,  they  would  ac- 
quit. This  charge  was  refused  by  the  court 
This,  we  tlilnk,  was  errOr.  Article  751,  Pen. 
Code  188S,  provides:  "In  any  prosecution 
under  this  chapter,  it  shall  not  be  necessary 
for  the  state  to  show  that  said  imputation 
was  false;  bat  the  defendant  may.  In  Justi- 
fication, show  the  truth  of  the  imputation, 
and  thd  general  reputation  for  chastity  of  the 
female  alleged  to  have  been  slandered  may 
be  inquired  Into."  In  Crane  v.  State,  30  Tex. 
App.  464,  17  S.  W;  939,  this  court  held  that 
where,  on  a  prosecution  for  slander,  an  In- 
quiry into  the  reputation  of  the  female  for 
chastity  establishes  that  such  a  reputation 
Is  bad,  the  defendant  is  entitled  to  an  acquit- 
tal. Now,  the  Inquiry  before  the  Jury  was, 
not  the  general  character  of  the  party  slan- 
dered, bat  her  general  character  for  chastity. 
There  was  proof  sufficient  in  the  case  to  re- 
quire this  issue  to  be  submitted  to  the 
Jury.  The  defendant  not  only  complained 
of  the  charge  of  the  court  given,  but  request- 
ed a  charge  in  compliance  with  the  statute 
which  was  refused.  The  general  character 
of  a  prosecuting  witness  was  not  an  issue  In 
the  case;  but  her  general  reputation  for 
chastity  was,  and  the  court  committed  ma- 
terial error  In  omitting  to  Instruct  the  Jury 
on  this  question. 

There  are  a  number  of  interesting  questions 
presented  in  the  brief  of  counsel  that  we 
deem  unnecessary  to  mention,  as  we  are  in- 
clined to  believe  ttiat  they  are  not  lUcely  to 
arise  upon  another  trial. 

For  the  errors  above  pointed  out,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


SPILLMAN  T.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.     March 
17,  1909.) 

Cbiviicai,  Law  (|  1182*)— Appeal  ano  Ebbob 
— RecoBn — BiLi.  or  Exceptions. 

Where  the  record  on  appeal  contains  nei- 
ther bill  of  exceptions  nor  statement  of  facts, 
and  the  indictment  is  In  proper  form,  and  no 


error  is  apparent  from  the  record,  the  Judgment 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  3203-3205;  Dec.  Dig.  i 
1182.*] 

Appeal  from  Dallas  County  Court  at  Law; 
W.  M.  Holland,  Judge. 

William  Spillman  was  convicted  of  theft, 
and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
Stat& 

BROOKS,  X  Appellant  was  convicted  of 
theft  of  chickens,  and  his  punishment  as- 
sessed at  a  fine  of  $25  and  one  day  in  Jail. 

The  record  contains  neither  bill  of  excep- 
tions nor  statement  of  facts.  The  indictment 
Is  in  proper  form.  Finding  no  error  In  the 
record,  the  judgment  is  affirmed. 


BUCHANAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
10,  1909.) 

Cbiuinal  Law  (f  1094*)— Appeal  and  Ebbob 
—Rbcobd— Absence  o»  Statement  of  Factb 
OB  Bills  of  Exceptioh— EJffbct. 

Where  the  record  on  appeal  in  a  criminal 

case  is  without  a  statement  of  facts  or  bills  of 

exception,  no  question  is  presented  for  revision. 

and  the  judgment  will  be  afiSrmed. 
[Ed.    Note.— For   other   cases,    see   Criminal 

Law,  Cent  Dig.  {  32(M ;  Dec.  Dig.  {  1094. »] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  B.  R.  Campbell,  Judge. 

T.  J.  Buchanan  was  convicted  of  murder, 
and  appeals.   Affirmed. 

F.  J.  McCord,  Asst  Atty.  Qea^  for  the 
State. 

BROOKS,  3.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  seven  years'  confinement  in 
the  penitentiary. 

The  record  is  before  ua  without  a  state- 
ment of  facts  or  bills  of  exception.  In  this 
condition  of  the  record,  there  is  no  question 
presented  for  revision,  and  the  Judgm^it  is 
in  all  things  affirmed. 


TERRY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 
1909.     Rehearing  Denied  March  20,  1909.) 

1.  Intoxicating  Liqtjobs  (|  40*)— Local  Op- 
tion Law— Effect. 

Thirty  days  having  elapsed  after  local  op- 
tion went  into  effect  in  a  county,  its  adoption 
was  not  open  to  attack. 

[E}d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  34 ;   Dec  Dig.  {  40.*] 

2.  Cbiminal  Law  (S  958*)- New  Tbial— New- 
ly DiscovEBED  Evidence— Affidavits. 

A  new  trial  was  properly  refused  in  a 
criminal  case  on  the  ground  of  newly  discovered 
evidence,  where  the  motion  was  not  accompanied 
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by  an  affidavit  of  the  absent  witness  whose  tes- 
timony was  sought,  and  did  not  conform  to  the 
law  in  other  respects. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2401 ;  Dec.  Die.  {  958.*] 

Appeal  from  Jones  County  Court;  Jas.  P. 
Stlnson,  Judge. 

Will  Terry  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

G.  L.  Davenport,  for  appellant  P.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  Is  a  conviction  for  vio- 
lating the  local  option  law;  appellant's  pun- 
ishment being  assessed  at  a  fine  of  $75  and 
50  days  in  the  county  Jail. 

Appellant  has  a  bill  of  exceptions  to  the  In- 
troduction of  the  orders  of  the  commissioners' 
court  proving  up  the  local  option  law.  This 
matter  cannot  be  raised  in  this  court  Thirty 
days  having  expired  after  the  local  option  law 
In  said  county  went  Into  effect,  no  contest  of 
the  same  could  be  made  anywhere. 

Appellant  in  his  motion  for  new  trial  In- 
sists same  should  be  granted  on  the  ground 
of  newly  discovered  evidence.  The  motion  Is 
not  accompanied  by  an  affidavit  of  the  ab- 
sent witness,  and  In  other  respects  does  not 
comply  with  the  law. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


BUCKNER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  2, 
190^.    On  Rehearing,  March  17,  1900.) 

LCbiminal  Law   (§  1144*)  —  Appeai,  —  Re- 
view—Pbesumptions. 

In  reviewing  a  ruling  refusing  a  continu- 
ance, the  Court  of  Criminal  Appeals  will  pre- 
sume that  the  application  wa%  at  least  a  second 
application,  in  the  absence  of  a  contrary  show- 
ing. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  3022 ;   Dec.  Dig.  f  1144.»] 

2.  Cbihiital  Law  (§  594*)- Continuance  fob 
Absent  Testimony— Riqht  to. 

A  continuance  for  absent  testimony  was 
properly  refused,  where  the  witness  was  outside 
the  state  and  his  testimony  on  a  former  trial 
was  read. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Cent  Dig.  f  1322 ;  Dec.  Dig.  {  594.*] 

3.  Criminal  Law  (8  596*)  —  Continuances- 
Cumulative  Absent  Testimony. 

A  continuance  asked  for  absent  testimony 
is  properly  refused  where  the  testimony  is  cumu- 
lative. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  S  1328;    Dec.  Dig.  {  596.»J 

4.  Criminal  Law  (f  822*)  —  Instbuctions — 
Constbuction. 

A  charge  must  be  construed  as  a  whole. 
[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  f  1990;    Dec.  Dig.  {  822.*] 

6.  Homicide  (J  49*)— Pbovocation— Insults. 

Shooting  by  decedent  towards  a  house  in 

which  accused's  wife  was  was  not  an  insult  to 


her  as  affecting  the  question  whether  the  homi- 
cide was  manslaughter. 

[Eid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  73;   Dec.  Dig.  {  49.*!' 

8.  Homicide  (|  250*)  —  Evidence  —  Sufh- 

ciency. 

Evidence  held  to  sustain  a  conviction  of 
murder. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  516 ;  Dec.  Dig.  S  250.*] 

On  Rehearing. 

7.  Homicide  (S  300*)— Instbuctions— Threats. 

The  law  of  threats  is  a  substantive  defense 
that  should  be  presented  in  the  charge  in  a 
homicide  case  wherever  threats  are  shown,  re- 
gardless of  whether  they  were  made  or  com- 
municated. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  K  622-623;   Dec.  Dig.  (  300.*] 

8.  Homicide  (J  116*)- Communicated  Thbeatb 
— Rioht  to  Rely  on. 

One  may  act  upon  threats  communicated  to 
him,  if  he  believes  they  were  made,  regardless 
of  whether  they  have  been  in  fact  made. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  163 ;   Dec.  Dig.  i  116.*] 

9.  Homicide     (|     300*)  —  InsTBUctiDNS  — 
Thbeats. 

Instructions  in  a  murder  trial  that  If  dece- 
dent made  threats  against  accused,  and  at  the 
time  of  the  killing  did  any  act  manifesting  an 
intent  to  execute  them,  or  did  some  act  which 
reasonably  tended  in  the  circumstances  to  in- 
duce accused  to  believe  that  decedent  was  about 
to  execute  them,  the  killing  would  be  self-de- 
fense, etc.,  were  erroneous  for  isnoring  accused's 
right  to  acquittal  if  he  believed  the  threats  had 
been  made  and  acted  upon  the  belief,  though  in 
fact  they  had  not  been  made. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  I  300.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty: S.  W.  Blount,  Special  Judge. 

Nathan  Buckner  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Tom  C.  Davis,  Bryarly  &  Walker,  and  Geo. 
S.  King,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 


BROOKS,  J.  This  Is  the  second  appeal 
and  second  conviction  with  life  Imprisonment 
The  former  opinion  will  be  found  In  52  Tex. 
Cr.  R.  271,  106  S.  W.  363. 

The  evidence  in  the  case  shows  that  appel- 
lant and  deceased  lived  near  each  other  In 
the  country  in  Shelby  county,  and  for  quite 
a  while  prior  to  the  homicide  there  had  been 
between  them  many  quarrels  based  upon,  in 
some  instances,  family  disputes,  and,  in  some 
Instances,  on  questions  of  fence,  cattle,  and 
trespassing  of  one  or  the  other,  and  on  one 
occasion  they  came  very  near  having  blows. 
The  state's  evidence  presents  the  theory  that 
appellant  killed  deceased  without  word  or 
warning  on  account  of  these  previous  an- 
imosities. Appellant's  theory  was  that  he 
killed  deceased  in  self-defense.  He  testified 
to  threats  having  been  made  against  bis  life 
by  deceased,  which  threats  bad  been  com- 
municated to  him.    Other  witnesses  testified 
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to  having  communicated  the  threats  to  appel- 
lant. There  were  two  eyewitnesses  to  the 
killing  outside  of  the  deceased,  appellant,  and 
his  son.  Appellant  and  his  sou  testify  sub- 
stantially to  the  same  facts  in  reference  to 
the  immediate  killing,  and  appellant  states 
the  same  in  the  following  language :  "When 
we  got  through  fishing  up  there,  I  thought 
It  was  about  12  o'clock,  and  we  were  not 
catching  anything,  and  I  just  remarked  to  my 
little  boy  to  come  on  and  let's  go  to  the  house, 
we  were  not  going  to  catch  anything,  and  we 
turned  around.  I  gave  my  pole  to  my  little 
boy,  and  then  stepped  back  to  where  I  had 
my  gun  Ijiylng  on  the  roots  of  this  tree,  and 
picked  my  gun  up  and  started  to  the  house. 
After  I  picked  my  gun  up,  I  turned  around 
and  started  back  east  towards  this  ford  to 
the  house.  We  started  by  the  ford  because 
It  was  the  way  out  to  the  house.  It  was  the 
only  way  we  could  go  that  was  without  put- 
ting a  pole  across  the  creek  at  the  water  gap 
and  walking  a  pole.  I  had  gone  from  that 
magnolia  tree  to  the  house  before  that,  and 
we  went  from  the  magnolia  tree  out  by  the 
wash  place.  It  was  a  plain  view  out  that 
way  and  the  nearest  way  to  the  house.  We 
started  from  that  tree  home,  and  after  we 
turned  and  started  I  didn't  go  but, a  little 
ways  until  I  saw  Mr.  Treadwell  riding  around 
behind  some  dry  kilns  coming  right  towards 
me.  There  were  some  dry  kilns  there  at  that 
time.  It  is  my  recollection  that  there  were 
three  dry  kilns  there.  The  dry  kilns  were  be- 
tween 10  and  12  feet  high.  They  might  not 
have  been  that  high,  but  they  were  at  least 
8  feet  high.  They  were  planked  up  from  the 
ground  up.  I  saw  Mr.  Treadwell  riding  from 
around  those  dry  kilns.  When  I  saw  him  I 
went  right  on  meeting  him,  and  Just  as  I 
walked  up  on  the  bank  of  the  creek  Mr. 
Treadwell  rode  right  down  in  the  water.  I 
bad  my  gun  down  in  my  hand  Just  like  I 
picked  it  up  and  walked  off  with  it  aiming  to 
go  to  the  house,  and  didn't  go  but  a  few  steps 
until  I  saw  Mr.  Treadwell.  I  did  not  change 
the  position  of  my  gun  when  I  saw  him.  Of 
course.  I  usually  carried  my  gun  on  my 
shoulder,  but  Just  a  short  distance  that  way  I 
very  often  will  pick  up  my  gun  and  walk  with 
It  Just  down  In  my  hand.  My  gun  was  not 
cocked.  When  I  came  up  on  the  bank  of  the 
creek  I  was  about  15  feet,  I  reckon,  from  Mr. 
Treadwell,  from  where  he  stopped;  might 
probably  have  been  a  little  further,  but  I 
was  pretty  close  to  him.  Mr.  Treadwell  was 
riding.  He  was  riding  what  I  would  call  a 
bay  horse.  When  I  first  saw  him,  he  was 
riding  straddle  on  the  horse,  and  Immediate- 
ly after  I  saw  him,  and  he  saw  me,  he  threw 
bis  right  leg  over  the  horse's  shoulder  and 
turned  sideways  on  the  horse  and  rode  down 
in  the  creek  a  little  sideways  towards  me. 
His  right  leg  was  over  the  neck  of  the  horse. 
I  walked  up  on  the  bank  of  the  creek  and 
said,  'Good  morning,  Mr.  Treadwell.'  He 
never  spoke,  Just  dropped  his  head  like,  and 
I  replied  to  him:  'Mr.  Treadwell,  I  rappose 


yon  said  you  were  going  to  turn  those  cattle 
back  In  that  pasture  if  you  tiad  to  kill  every 
one  on  the  place.'  About  the  time  I  got  that 
out  of  my  mouth,  he  threw  his  hand  back  and 
dropped  off  of  his  horse  at  once.  He  drop- 
ped off  on  the  right  side  of  the  horse  on  the 
opposite  side,  on  the  left  side  of  the  horse. 
The  right  side  of  the  horse  was  towards  me. 
The  horse's  head  was  up  the  creek.  He  drop- 
ped off  of  the  horse  on  the  opposite  side  from 
me.  As  he  dropped  off  of  his  horse,  he  says : 
'Look  out  here,  Buckner.  God  damn  you! 
Don't  you  come  down  here  on  me  with  that 
gun.'  He  never  said  anything  else,  never 
said  a  word.  He  then  got  down  under  the 
horse's  neck  in  a  doubled-up  position  and 
threw  his  hand  from  under  his  horse's  neck 
with  his  pistol  in  his  hand  as  though  he  was 
going  to  shoot  .me,  and  I  shot  him  at  once. 
His  pistol  was  In  his  right  band.  His  body 
was  back  sorter  behind  the  horse's  shoulder 
with  his  right  hand  under  the  horse's  neck 
like,  his  right  hand  up  in  a  raised  position, 
when  I  shot  He  bad  a  pistol  in  his  right 
hand.  I  know  he  had  a  pistol  in  his  right 
hand  simply  because  I  saw  it.  The  pistol 
was  pointing  right  at  me,  and  I  shot  him  im- 
mediately. His  horse's  neck  and  head  were 
up  the  creek  at  the  time  I  shot  him.  He  was 
right  down  by  his  horse's  shoulder  along  in 
under  the  horse's  neck  like  when  I  shot  him. 
When  I  fired  the  first  shot,  the  horse  wheeled 
over  at  once  and  I  fired  again.  I  couldn't 
tell  to  save  my  life  what  position  he  was  in 
when  I  fired  the  second  shot.  I  fired  the 
second  time  because  I  didn't  know  whether 
I  lilt  him  or  not;  and  I  dldu't  know  but  what 
he  should  shoot  me  still.  I  fired  the  first 
time  because  I  thought  he  was  going  to  shoot 
me.  I  thought  he  was  going  to  shoot  me  be- 
cause he  had  his  pistol  drawn.  I  had  heard 
previous  to  that  that  he  said  be  intended  to 
kill  me.  When  I  fired  the  first  shot,  I  could 
see  part  of  Mr.  Treadwell's  bowels  and  his 
hand  and  arm.  That  was  the  part  of  him  I 
shot  at.    I  shot  at  him  right  there." 

The  second  ground  of  the  motion  complains 
that  the  court  erred  In  overruling  appellant's 
application  for  continuance  for  the  want  of 
the  testimony  of  Jack  Anderson  and  wife  and 
Porter  Davis.  The  bill  of  exceptions  does  not 
show  whether  It  is  the  first,  second,  or  third 
application,  and,  In  the  absence  of  any  state- 
ment to  the  contrary,  we  will  presume  It  is  at 
least  the  second  application.  Appended  to  the 
bill  is  this  qualification :  "The  witness  Jack 
Anderson  was  present  and  testified,  and  the 
witness  Porter  Davis  was  shown  to  be  out  of 
the  state,  and  his  testimony  had  at  a  former 
trial  of  the  case  was  read  to  the  Jury  as  his 
evidence  in  the  case,  and  It  further  appeared  - 
that  the  testimony  of  Mrs.  Anderson  was  not 
material."  Being  a  second  application.  It  ma- 
terial. It  clearly  was  cumulative  of  that  of  the 
children  who  were  with  her  and  appellant's 
wife  at  the  time  the  circumstances  expected 
to  be  proved  by  her  occurred,  and  therefore 
her  testimony  under  any  theory  was  cumola- 
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tlye.    The  court  therefore  did  not  err  In  orer^ 
ruling  the  application  for  ccmtlnuance. 

The  third  ground  of  the  motion  inslBtfl  that 
the  court  erred  in  his  charge  to  the  Jury  In 
stating  the  efTect  of  threats  made  by  deceas- 
ed, Treadwell,  against  the  life  of  appellant: 
Because  the  appellant,  under  the  law,  would 
have  the  right  to  act  upon  communicated 
threats,  whether  in  fact  deceased  had  made 
them  or  not.  Second,  it  is  not  necessary,  in 
order  to  Justify  a  defendant  in  acting  upon 
communicated  tlireats,  that  the  threats  in 
fact  have  been  made.  If  appellant  had  been 
told  that  the  deceased  had  threatened  to  take 
bis  life  and  intended  to  shoot  him,  he  would 
have  the  right  to  act  upon  such  information. 
If  he  believed  the  same  to  be  true,  whether  in 
fact  the  deceased  had  made  them  or  not 
Third,  the  court  erred  in  Ws  written  charge 
to  the  Jury  qualifying  the  right  of  the  defend- 
ant to  act  ui)on  communicated  threats,  upon 
the  proposition  that,  I>efore  he  could  act  upon 
such  threats  communicated  to  him,  the  Jury 
must  find  affirmatively  that  the  threats  were 
in  fact  made  by  the  deceased ;  that  this  was 
material  error  and  prejudicial  to  the  rights 
of  the  defendant,  because  Jolm  Buckner  tes- 
tified that  he  told  the  defendant  on  Monday, 
before  the  killing,  that  Jack  Anderson  had 
told  blm  that  he  heard  the  deceased  threaten 
to  take  the  Ufe  of  the  defendant,  and  he  in- 
tended to  do  it,  and  the  court  permitted  the 
reputation  of  Jack  Anderson  for  truth  and 
veracity  to  be  impeached  by  the  state,  and 
then,  in  his  written  charge  to  the  Jury,  told 
the  Jury  that,  before  they  could  consider  the 
threats,,  which  Anderson  had  testified  the  de- 
ceased had  made,  and  which  John  Buckner 
had  communicated  to  the  defendant,  they 
must  believe  from  the  evidence  that  the  de- 
ceased had  in  fact  made  the  threats  to  An- 
derson; that  this  was  material  error  and 
prejudicial  to  the  rights  of  the  defendant  to 
act  upon  communicated  threats,  viewing  the 
matter  from  liis  standpoint  The  charge  com- 
plained of  is  as  follows :  "When  a  defendant 
seeks  to  Justify  a  killing  upon  the  ground  of 
threats  against  his  own  life,  be  is  permitted 
to  introduce  evidence  of  such  threats,  wheth- 
er they  were  communicated  to  him  before 
the  killing  or  not ;  but  such  threat,  if  made, 
would  not  be  regarded  as  affording  a  Justi- 
fication for  the  killing  unless  it  be  shown 
that  at  the  time  the  person  killed  by  some 
act  then  done  by  him  manifested  an  inten- 
tion to  execute  the  threats  so  made.  And 
If  you  believe  the  deceased  tiad  made  such 
threats  against  defendant  and  at  the  time  of 
the  killing  did  any  act  manifesting  an  inten- 
tion then  to  execute  such  threats,  or  did  some 
act  which  was  reasonably  calculated,  in  view 
of  all  the  circumstances,  to  produce  in  the 
mind  of  the  defendant  the  belief  that  deceas- 
ed was  then  about  to  execute  the  threat  the 
killing  would  be  in  self-defense.  And  If  you 
so  believe  the  facts  to  be,  or  If  yon  have  a 
reasonable  doubt  as  to  whether  or  not  such 


is  the  trntb  of  the  case,  you  will  acqnlt  the 
defendant" 

In  the  case  of  Bryant  ▼.  State,  47  8.  W. 
S7S,  this  court  bad  under  consideration  a  sim- 
ilar charge,  and,  in  passing  on  the  question, 
used  the  following  language:  "^he  court 
gave  appellant  the  full  benefit  of  a  charge 
on  the  appearance  of  danger,  which  was  all 
he  was  entitled  to  in  that  connection.  The 
charge  on  self-defense  sufficiently  covered  all 
of  the  evidence  relating  to  what  had  passed 
between  the  parties  previous  to  the  homi- 
cide, Including  threats,  and  the  fact  that  tlie 
court  gave  a  charge  on  threats.  In  the  fol- 
lowing language,  to  wit:  Threats  made  by 
the  deceased  against  the  life  of  the  defend- 
ant are  not  to  be  regarded  as  affording  Jus- 
tification for  the  killing,  unless  at  the  time 
of  the  homicide  the  person  killed,  by  some  act 
then  and  there  done,  manifested  an  intention 
to  execute  the  threats' — was,  in  connection 
with  the  general  charge  on  self-defense,  suf- 
ficient" So  we  have  In  this  case  the  court 
charging  in  every  possible  way  on  actual  and 
apparent  danger.  The  court  in  Its  general 
charge,  among  other  things,  charged  as  tol- 
lows:  "If  you  believe  from  the  evidence  that 
defendant  with  a  gun  shot  James  H.  Tread- 
well,  and  thereby  killed  him,  but  also  believe 
that  the  killing  took  place  under  circumstan- 
ces from  which  it  reasonably  appeared  to  the 
defendant,  as  viewed  from  his  standpoint  by 
the  acts  or  by  words,  coupled  with  the  acts 
of  Treadwell,  that  it  was  the  purpose  and 
intent  of  Treadwell  unlawfully  to  shoot  the 
defendant  with  a  pistol  or  otherwise  to  in- 
flict upon  him  death  or  some  serious  bodily 
injury,  and  that  the  killing  took  place  while 
Treadwell  was,  or  reasonably  appeared  to  be, 
in  the  act  of  inflicting  such  death  or  injury 
upon  defendant  or  after  some  act  done  by 
him  showing  evidently,  as  it  reasonably  ap- 
peared to  defendant  from  his  standpoint  that 
it  was  his  intent  and  purpose  to  inflict  such 
death  or  injury  upon  defendant  or  If  from 
the  evidence  yon  have  a  reasonable  doubt  as 
to  whether  or  not  such  is  the  truth  of  the 
case,  you  will  find  the  defendant  not  guilty." 
Furthermore:  "You  are  further  instructed, 
as  a  part  of  the  law  of  self-defense,  that  it 
'Is  not  essential  to  the  right  of  self-defense 
that  the  danger  should  in  fact  exist  If  to 
defendant  it  reasonably  appeared  that  the 
danger  in  fact  existed,  he  had  the  right  to 
defend  against  it  to  the  same  extent  and 
under  the  same  rules  which  would  obtain  in 
case  the  danger  bad  been  real.  The  defend- 
ant may  always  act  upon  reasonable  appear- 
ances of  danger,  and  whether  the  danger  Is 
apparent  or  not  is  always  to  be  determined 
from  the  standpoint  from  which  the  defend- 
ant viewed  it  at  the  time  he  acted."  Again: 
"If  defendant  having  his  gun,  met  with  de- 
ceased, and  deceased  by  some  act  then  done 
by  him,  or  by  his  words,  coupled  with  his 
acts,  made  the  first  hostile  and  threatening 
demonstration,  then  defendant  had  the  right 
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to  Btand  and  act  on  his  rlgbt  of  BeK-defense 
aa  hereinbefore  explained  to  yon  unimpaired 
by  tbe  fact  tbat  be  bad  a  gun." 

It  l8  a  rudimentary  principle  of  law  In  ttiia 
state  tbat  the  charge  must  be  taken  as  a 
whole,  and,  when  this  charge  is  measured 
by  this  role,  it  cannot  seriously  be  contended 
tbat  the  charge  complained  of  is  error.  It 
l8  certalntly  true  tbat  defendant  had  a  right 
to  act  upon  the  threats  whether  they  bad  ac- 
tually been  made  or  not,  and  while  tbe 
charge  complained  of  might  appear  to  put  a 
limitation  upon  this  proposition,  yet,  when  it 
IB  considered  in  tbe  light  of  tbe  excerpts 
from  same  above  qaoted,  it  clearly  shows 
tbat  the  court  in  fact  amplified  upon  both 
real  and  apparent  danger  to  defendant  by  tbe 
threats  be  relied  upon  as  a  defense.  Tbe 
truth  of  the  matter  is,  there  was  no  man- 
slaughter in  this  case  under  tbe  evidence  of 
defendant  and  bis  son.  It  was  either  self- 
defense  or  murder  in  tbe  first  degree.  Tbe 
jury  have  seen  fit  to  believe  the  state's  theory 
of  tbe  evidence ;  but  the  court,  through  extra 
caution,  charged  tbe  jury  on  manslaughter, 
presenting  every  phase,  as  stated,  of  real  and 
apparent  danger.  The  case  cited  above,  as 
stated,  is  decisive  of  this  question.  In  addi- 
tion thereto,  we  will  add  that,  under  article 
723  of  the  Code  of  Criminal  Procedure  of 
1895,  we  are  not  authorized  to  reverse  a  case 
unless  tbe  error  complained  of  was  calculated 
to  injure  the  rights  of  appellant.  The  evi- 
dence in  this  case  clearly  shows,  and  the  un- 
contradicted testimony  demonstrates,  that  de- 
ceased rode  down  to  tbe  edge  of  the  water, 
having  oq  no  coat,  to  water  bis  horse  after 
plowing  during  tbe  morning.  Appellant  ac- 
costed him  in  a  manner  that  was  not  calcu- 
lated, to  say  the  least  of  it,  to  bring  al>out 
a  harmonious  settlement  of  anything.  He 
says  deceased  rolled  off  of  bis  horse  and 
stooped  under  tbe  neck  of  the  horse,  and  was 
In  the  act  of  shooting  when  be  killed  him. 
No  pistol  was  found  near  the  deceased.  Now, 
can  it  be  seriously  contended,  in  the  light  of 
tbls  character  of  record,  that  a  bare  omission 
of  the  statement  on  the  charge  of  threats 
tbat  tbe  jury  must  look  at  tbe  facts  from 
defendant's  standpoint,  and  tbat  defendant 
bad  a  right  to  act  on  the  threats  whether 
they  were  actually  made  or  not,  could  pos- 
sibly have  injured  appellant?  We  say  no. 
This  statement,  as  above  suggested,  was  ren- 
dered doubly  Impossible  by  tbe  other  portions 
of  tbe  charge  that  It  told  the  jury  that  they 
must  look  at  all  the  facts  from  defendant's 
standpoint,  and  tbat  be  had  a  right  to  act 
upon  the  appearances  of  danger  as  they  oc- 
curred to  him,  and  could  kill  tbe  deceased 
whether  tbe  danger  was  real  or  apparent  It 
follows  therefore  there  is  no  error  In  ttiis 
charge  to  authorize  a  reversal  of  this  case. 

The  last  ground  of  the  motion  complains 
that  the  court  erred  in  falling  to  charge  on 
the  theory  of  manslaughter  suggested  by  In- 
•nltlng  conduct  by  deceased  towards  a  female 


relative  of  defendant  There  is  nothing  In 
this  record  suggesting  any  insult  to  a  female 
relative  within  the  contemplation  of  tbe  man- 
slanghter  statute.  The  bare  fact  that  de- 
ceased shot  towards  the  bouse  is  not  an  in- 
sult even  conceding  that  he  intentionally 
shot  towards  the  house.  It  might  be  an  as- 
sault upon  tbe  wife,  but  it  Is  not  an  Insult 
to  her.  Instead  of  forming  a  basis  for  a 
charge  on  that  matter,  it  would  simply  be 
a  predicate  for  additional  malice  on  the  part 
of  appellant 

We  have  carefully  examined  this  record 
In  all  of  its  details.  As  stated  above,  the 
appellant  bad  been  twice  convicted  of  murder 
In  the  first  degree  with  life  imprisonment 
and  there  is  nothing  in  this  record  that  sug- 
gests there  was  any  possible  error  In  the  ver- 
dict of  tbe  jury  or  the  trial  court 

The  judf^ent  is  therefore  affirmed. 

On  Rehearing, 

This  case  comes  before  us  on  motion  for 
rehearing,  appellant  insisting  tbat  this  court 
was  in  error  in  holding  that  the  trial  court 
did  not  err  in  its  charge  to  the  jury,  on  the 
effect  of  threats  made  by  Treadwell  against 
the  life  of  the  defendant  because:  First,  tbe 
defendant  under  tbe  law  would  have  tbe 
right  to  act  upon  communicated  threats, 
whether  in  fact  tbe  deceased  had  made  them 
or  not.  Second,  it  is  not  necessary,  in  order 
to  justify  a  defendant  in  acting  upon  com- 
municated threats,  that  tbe  threats  have  in 
fact  been  made.  If  tbe  defendant  bad  been 
told  that  the  deceased  bad  threatened  to  take 
his  life  and  intended  to  shoot  him,  he  would 
have  tbe  right  to  act  upon  such  information. 
If  he  believed  the  same  to  be  true,  whether  in 
fact  the  deceased  had  made  them  or  not 
Third,  the  court  in  bis  written  charge  to  the 
jury  qualified  tbe  right  of  tbe  defendant  to 
act  upon  communicated  threats,  upon  tbe 
proposition  that,  before  he  could  act  upon 
such  threats  communicated  to  him,  tbe  jury 
must  find  affirmatively  tbat  the  threats  were 
in  fact  made  by  tbe  deceased.  This  was  ma- 
terial error  and  prejudicial  to  the  rights  of 
the  defendant,  because  John  Bnckner  testi- 
fied tbat  he  told  the  defendant  on  Monday, 
before  the  killing,  that  Jack  Anderson  had 
told  him  that  be  heard  tbe  deceased  threaten 
to  take  tbe  life  of  tbe  defendant  and  that 
be  Intended  to  do  it,  and  the  court  permitted 
the  reputation  of  Jack  Anderson  for  truth 
and  veracity  to  be  Impeached  by  the  state, 
and  then  in  bis  written  charge  to  tbe  jury 
told  the  jury  that  before  they  could  consider 
tbe  threats,  which  Anderson  bad  testified  the 
deceased  had  made,  and  which  John  Buckner 
has  communicated  to  the  defendant  the  jury 
must  believe  from  the  evidence  that  the  de- 
ceased had  In  fact  made  the  threats  to  Ander- 
son. This  was  material  error  and  prejudicial 
to  the  rights  of  the  defendant  to  act  upon 
communicated  threats  viewing  tbe  matter 
from  bis  standpoint;  tbe  law  being  tbat  the 
defendant  would  have  the  right  to  act  upon 
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communicated  threats,  whether  the  Jury  be- 
liered  In  fact  the  threats  had  been  made  or 
not.  The  defendant's  right  to  act,  viewing 
the  matter  from  his  standpoint,  was  not -de- 
pendent upon  whether  Jack  Anderson  had 
told  the  truth  or  had  told  a  falsehood  about 
what  he  had  said  as  to  Treadwell  having  told 
Anderson,  but  was  dependent  alone  upon  the 
defendant's  belief  that  Treadwell  had  threat- 
ened him. 

After  a  careful  review  of  the  original  opin- 
ion and  the  authorities  dted,  in  connection 
with  other  authorities,  we  believe  this  court 
was  In  error  In  holding  that  the  charges  on 
threats  were  not  erroneous  and  harmful.  The 
doctrine  of  threats  ls_  a  statutory  doctrine 
that  must  be  given  by  the  court,  although 
the  court  should  subsequently  or  prior  there- 
to charge  upon  the  doctrine  of  real  and  ap- 
parent danger.  In  other  words,  the  law  of 
threats  Is  a  substantive  defense  matter  that 
should  be  presented  wherever  the  doctrine  of 
threats  is  proven  in  the  trial  of  a  case,  and 
the  law  of  this  state  Is:  It  Is  Immaterial 
whether  the  threats  were  In  fact  made  or 
communicated,  that  they  become  pertinent 
testimony  In  the  trial  of  a  case  upon  which 
the  court  must  give  the  law  pertaining  there- 
to. In  this  case  the  appellant  relied  upon 
threats  purported  to  have  been  communicated 
to  him.  It  was  controverted  by  the  state  in 
the  way  of  Impeachment  of  apiiellant's  wit- 
nesses and  otherwise  as  to  whether  or  not 
the  threats  In  fact  were  actually  made. 
The  charge  of  the  court  tells  the  Jury,  In  sub- 
stance, that.  If  they  believe  deceased  had 
made  such  threats  against  defendant,  and  at 
the  time  of  the  Icllilng  did  any  act  manifest- 
ing an  intention  then  to  execute  such  threats, 
or  did  some  act  which  was  reasonably  cal- 
culated, in  view  of  all  the  circumstances,  to 
produce  In  the  mind  of  the  defendant  the  be- 
lief that  deceased  was  then  about  to  execute 
the  threat,  the  killing  would  be  in  self-de- 
fense; and  if  they  so  believe  the  facts  to  be, 
or  If  they  have  a  reasonable  doubt  as  to  wheth- 
er or  not  such  is  the  truth  of  the  case,  they 
win  acquit  the  defendant.  This  eliminates, 
as  appellant  insists,  the  question  that  the 
jury  must  pass  on,  to  wit,  the  mental  status 
of  the  defendant.  Whether  threats  had  been 
made  or  not.  If  defendant  believed  they  had 
been  made,  and,  so  believing,  acted  upon  said 
threats,  then  the  law  would  Justify  him  In  so 
acting.  The  charge  is  clearly  defective  along 
this  line.  It  is  Immaterial  what  the  Jury  be- 
lieved about  the  threats,  but  the  charge 
should  clearly  inform  them  that  If  they  be- 
lieved the  defendant  thought  the  threats  had 
been  made,  and,  so  believing,  acted  upon 
same,  etc.,  then  they  will  acquit  the  defend- 
ant See  Huddleston  v.  State  (Tex.  Cr.  App.) 
112  S.  W.  66 ;  Lockhart  v.  State,  53  Tex.  Cr. 
R.  589,  111  S.  W.  1026 ;  Watson  v.  State,  95 
S.  W.  115,  16  Tex.  Ct.  Rep.  589:  Cohen  v. 
State.  5.3  Tex.  Cr.  R.  422,  110  S.  W.  68;  and 


various  other  authorities  that  might  be  noted. 
It  follows  therefore  that  we  were  In  error  In 
the  original  opinion  in  holding  that  the  er- 
ror of  the  court  below  on  the  question  of 
threats  was  not  sufficiently  erroneous  to  re- 
quire a  reversal  of  this  case. 

The  motion  for  rehearing  is  granted,  the 
former  conviction  is  set  aside,  and  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


FIELDS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  10, 
1909.     On  Rehearmg,  March  17,  1909.) 

1.  Cbiminai,  Law  (|  1169*)— Habuij:s8  Ebbob 
— Admission  or  Evidence. 

In  a  prosecution  for  violation  of  the  local 
option  law,  tlieie  was  evidence  to  show  that 
defendant,  after  the  sale  for  which  he  was  be- 
ing prosecuted,  had  purchased  a  bottle  of  whis- 
ky for  tlie  complaining  witness  at  a  nearby 
city.  On  cross-examination  defendant  was  ask- 
ed bow  much  whisky  other  than  that  he  sold 
to  the  complaining  witness  he  iKiught  while  he 
was  in  the  city,  and,  over  the  objection  of  de- 
fendant's counsel,  he  answered  that  he  bought  a 
pint  of  whisky  and  drank  it  on  the  road  com- 
ing home.  Held,  that  this  answer  had  no  sub- 
stantial bearing  on  defendant's  guilt  in  the 
transaction  that  was  the  subject  of  the  prose- 
cution. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  S  1169.*] 

2.  Cbuinal  Law  (f  1169*)— Habmless  Ebbob 
— Adkission  of  Evidence. 

In  a  prosecution  for  the  violation  of  the 
local  option  law,  there  was  evidence  to  show 
that,  after  the  sale  for  which  defendant  was 
being  prosecuted,  he  had  brought  a  bottle  of  liq- 
uor from  a  neignboring  city  to  the  complaining 
witness.  A  witness  for  defendant  was  asked 
on  cross-examination  how  much  whisky,  otlier 
than  the  whisky  that  the  complaining  witness 
got,  did  he  (the  witness)  take  out '  home  for 
defendant  at  the  time  he  carried  the  whisky 
for  the  prosecuting  witness,  and,  over  the  objeo- 
tion  of  defendant's  counsel,  he  answered  tliat  lie 
carried  three  other  quarts  of  whisky  to  the  de- 
ft>ndant'8  house  at  the  same  time  he  carried  the 
whisky  to  the  complaining  witness.  Beld  that, 
if  this  testimony  relates  to  the  bringing  of  the 
whisky  from  the  neighboring  city  by  defend- 
ant, it  had  little  bearing  on  the  question  of  the 
sale  for  which  defendant  was  being  prosecuted. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1169.*] 

3.  Intoxicating  Liquobs  (5  233*)— Cbiminal 
Pbosecution— Admissibility  of  Evidence. 

In  a  prosecution  for  the  violation  of  the 
local  option  law,  there  was  evidence  to  show 
that,  after  the  sale  of  liquor  for  which  defend- 
ant was  l>eing  prosecuted,  he  had  brought  a  bot- 
tle of  liquor  from  a  neighboring  city  to  the 
complaining  witness.  A  witness  for  defendant 
was  asked  on  cross-examination  how  much 
wbislQ',  other  than  the  whisky  that  the  com- 
plaining witness  got,  did  he  (the  witness)  take 
out  home  for  defendant  at  the  time  he  carried 
the  whisky  for  the  prosecuting' witness,  and, 
over  the  objection  of  defendant's  counsel,  he 
answered  that  he  carried  three  other  quarts 
of  whisky  to  the  defendant's  house  at  the  same 
time  he  carried  the  whisky  to  the  complaining 
witness.  Beld  that,  if  the  evidence  related  to 
the  time  when  it  was  alleged  that  defendant  sold 
whisky  to  the  prosecuting  witness,  it  was  ad- 
missible, as  the  possession  by  defendant  of  a 
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considerable  quantity  of  whisk;  contemporane- 
ous witti  the  alleged  sale  is  a  circumstance  to 
be  considered  by  the  jury  and  admissible  to  show 
possession  by  defendant  of  intoxicating  liquors, 
and  his  ability  as  well  as  inducement  to  make  a 
sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  238.*] 

4.  CBiifiNAii  Law  ({  1172*)— Habuless  Ekbob 

— INSTBUCTIONB. 

Code  Cr.  Proc.  1895,  art  728,  provides 
that,  though  the  record  in  a  criminal  action  may 
•bow   that   some   of    the   requirements   of    the 

Jireceding  articles  have  been  disregarded,  the 
udgment  shall  not  be  reversed  unless  the  error 
was  calculated  to  injure  the  rights  of  the  de- 
fendant. In  a  prosecution  for  violation  of  the 
local  option  law,  the  jury  were  instructed  that 
defendant  was  presumed  to  be  innocent  until 
his  guilt  was  established  beyond  reasonable 
doubt,  that  if  there  was  a  reasonable  doubt  as 
to  his  guilt  they  should  acquit  him,  and  that 
they  must  find  beyond  a  reasonable  doubt  that 
the  defendant  did  sell  the  liquors  substantially 
as  charged  in  the  indictment.  Held,  that  the 
error,  in  also  instructing  the  jury  that  evidence 
of  any  other  transaction  which  may  have  been 
offered  in  evidence  could  not  be  considered  for 
any  other  piirpose  than  to  assist  in  determining 
the  guilt  "or  innocence"  of  the  defendant  in 
the  case  upon  trial,  was  harmless. 

[E^d.  Note.— For  other  cases,  see  Criminal 
lAw,  Dec.  Dig.  I  1172.*] 

6.  Cbiminai,  Law   (§   778*)— iNsiBucnoKa— 

Shifting  Bubdew  of  Pboof. 

In  a  criminal  prosecution,  an  instruction, 
'that  evidence  of  any  other  transaction  which 
may  have  been  offered  in  evidence  can  be  con- 
sidered for  no  other  purpose  than  to  assist  the 
jury  in  determining  the  question  of  the  guilt 
"or  innocence"  of  the  defendant  in  the  case 
upon  trial,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1849;   Dec.  Dig.  i  778.*] 

Appeal  from  Ellis  County  Court;  J.  T. 
Spencer,  Judge. 

Roger  Fields  was  convicted  of  violating 
the  local  option  law,  and  appeals.    A£Brmed. 

T.  H.  Collier  and  S.  B.  Farrar,  for  appel- 
lant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  This  Is  an  appeal  from  a 
conviction  In  the  county  court  of  Ellis  county 
on  an  indictment  duly  preferred  for  a  viola- 
tion of  the  local  option  law;  the  punishment 
assessed  being  $100  fine  and  60  days'  con- 
finement In  the  county  Jail. 

The  facts  show,  in  substance,  that  in  the 
latter  part  of  April  or  first  of  May,  1907,  the 
witness  G.  P.  Zellner  bought  a  quart  of  whis- 
ky from  appellant  He  states  the  facts  thus : 
"I  had  been  up  to  my  mail  box  after  the 
mail,  which  Is  Just  a  short  distance  up  the 
road  above  Roger  Fields'  bouse,  and  as  I 
came  back  down  the  road  by  Roger  Fields' 
house  he  came  out  to  the  fence,  and  I  stop- 
ped and  talked  to  him  awhile,  and  during 
the  conversation  he  asked  me  If  I  would  like 
to  have  some  whisky.  I  asked  him  what 
kind  of  whisky  it  was,  and  he  said  it  was 
'Paul  Jones.'  I  told  blm  I  would  take  a 
quart,  and  he  called  to  one  of  his  children 


and  told  It  to  tell  its  mother  to  send  him  a 
quart  of  'Paul  Jones'  whislcy,  and  In  a  few 
minutes  the  child  brought  out  the  whisky,  and 
I  asked  him  bow  much  It  was  worth,  and 
the  defendant  said  11.25.  I  started  to  pay 
him,  and  he  told  me  to  credit  his  account 
with  that  amount  He  owed  me  $1.27  for  a 
piece  of  ham  and  2^  dozen  of  eggs  that  1 
had  let  him  have  some  time  before  this.  I 
told  him  that  would  be  all  right  and  settled 
his  account  with  the  whisky."  On  cross-ex- 
amination the  witness  reaffirmed  the  sub- 
stantial correctness  of  the  facts  in  respect 
to  the  matter  on  which  the  prosecution  rests 
by  stating:  That,  some  time  after  this,  be 
had  got  another  bottle  of  "Paul  Jones"  whis- 
ky at  another  time,  but  that  this  was  after 
he  got  the  first  tiottle;  that  in  this  case 
Fields  was  going  to  Dallas;  and  that  he 
went  over  to  where  he  was  and  asked  blm  to 
bring  him  (witness)  a  bottle  of  whisky,  and 
gave  him  $1.25  with  which  to  get  it  Appel- 
lant denied  selling  the  prosecuting  witness 
the  whisky,  but  admitted  that  on  one  occa- 
sion Mr.  Zellner  had  asked  him  to  bring  him 
a  bottle  of  whisky  from  Dallas,  where  be 
was  going,  and  also  that  on  another  occa- 
sion he  gave  him  a  bottle  of  whisky.  He  de- 
nied having  got  any  eggs  from  Zellner  or 
having  bought  any  ham  from  blm,  explain- 
ing that,  while  his  mother  was  sick  on  one 
occasion,  Zellner  gave  him  a  small  piece  of 
ham.  There  was  considerable  testimony  pro 
and  con  of  bad  blood  between  the  prosecut- 
ing witness  Zellner  and  appellant,  but  the 
above  are  substantially  the  important  and 
controlling  facts  touching  the  sale. 

1.  The  court.  In  his  general  charge,  gave, 
in  a  general  way,  a  fairly  correct  charge, 
submitting  the  contested  issue  to  the  Jury. 
If  it  could  la  any  way  be  held  to  be  erro- 
neous, any  error  In  it  was  corrected  by  the 
following  special  charges  given  at  the  re- 
quest of  appellant:  "It  is  not  violation  ot  ' 
the  local  option  law  to  give  away  intoxica- 
ting liquor  in  local  option  territory,  and  if 
you  believe  from  the  evidence.  If  any,  that 
Roger  Fields  delivered,  or  had  delivered,  to 
G.  P.  Zellner  intoxicating  liquor,  but  Intend- 
ed at  the  time  not  to  receive  apy  money  or 
any  compensation  therefor,  then  he  would 
not  be  guilty,  even  though  said  Zellner  in 
fact  gave  him  credit  on  a  pre-existing  debt, 
if  be  did;  and  if  you  have  a  reasonable 
doubt  as  to  defendant's  guilt  under  the  above 
proposition,  you  will  acquit  him."  Special 
charge  No.  4 :  "You  are  instructed  that  one 
who  purchases  Intoxicating  liquor  for  anoth- 
er, and  delivers  it  to  him,  is  not  guilty  of  vio- 
lation of  the  local  option  law;  nor  does  the 
purchaser  have  to  get  the  money  or  purchase 
price  from  his  principal  t>efore  making  the 
purchase  to  remain  guiltless  in  a  purchase 
and  delivery.  He  may  advance  the  purchase 
price  and  thereafter  collect  the-  purchase 
price  so  advanced  either  at  the  time  or  after 
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delivery  of  the  Intoxicant,  and  collect  It  ei- 
ther In  money  or  by  crediting  a  pre-existing 
debt,  and  In  neither  event  will  be  be  guilty 
of  a  violation  of  the  local  option  lavr.  Now, 
you  are  instructed,  if  you  should  believe 
from  the  evidence,  if  any,  that  Roger  Fields, 
at  the  request  of  G.  P.  Zelluer,  bought  a 
quart  of  whisky  for  O.  P.  Zellner  and  ad- 
vanced the  purchase  price  therefor,  and  aft- 
erwards delivered,  or  had  delivered,  said 
whisky  to  Zellner,  and  Zellner  credited  a 
debt  Roger  Fields  owed  him  for  the  purchase 
price  so  advanced,  then  Roger  Fields  would 
not  be  guilty  of  selling  intoxicating  liquor  In 
violation  of  the  local  option  law,  and  yon 
must  acquit  him;  and  if  you  have  a  reason- 
able doubt  aa  to  defendant's  guilt  as  herein 
Instructed,  you  must  acquit  him." 

2.  There  are  but  two  bills  of  exception  in 
the  record,  neither  of  which  is  important, 
and  In  respect  to  neither  of  which  do  we  be- 
lieve there  was  any  substantial  error,  If  er- 
ror at  all.  It  Is  complained.  In  the  first 
place,  that  the  court  erred  In  permitting  the 
county  attorney  to  ask  appellant,  while  on 
the  witness  stand,  the  following  question: 
"How  much  whisky,  other  than  the  whisky 
you  sold  Zellner,  did  you  buy  while  yon  was 
In  Dallas?"  This  was  objected  to  on  the 
groimd  that  it  was  Immaterial  how  much 
other  whisky  the  defendant  bought  while  In 
Dallas,  or  elsewhere,  and  was  calculated  to 
Injure  appellant's  rights  and  prejudice  his 
case  before  the  jury.  The  objection  being 
overruled,  the  witness  answered  that  he 
bought  a  pint  bottle  of  whisky  to  drink,  and 
which  he  did  drink  on  the  road  coming  home. 
This  answer  was  of  no  such  importance  as 
could  have,  In  the  nature  of  things,  had  any 
substantial  bearing  on  appellant's  guilt  In 
regard  to  the  particular  transaction. 

8.  Again,  complaint  is  made  of  the  alleged 
error  of  the  court  in  permitting  the  witness 
Charl^  Fields  to  be  asked  and  required  to 
answer  the  following  question :  "How  much 
whisky,  other  than  the  whisky  Zellner  got, 
did  you  take  out  home  for  Roger  Fields,  at 
the  same  time  you  carried  the  whisky  for 
Zellner?"  To  which  appellant  objected  on 
the  ground  that  same  was  Immaterial  and 
was  calculated  to  prejudice  the  defendant's 
rights  before  the  Jury,  which  objections  were 
thereupon  overruled  by  the  court,  and  the 
witness  required  to  answer,  and  he  did  an- 
swer that  he  carried  three  other  quarts  of 
"Paul  Jones"  whisky  to  the  defendant's 
house  at  the  same  time  he  carried  the  whis- 
ky for  Zellner.  As  we  understand  from  the 
bill,  though  It  is  quite  vague,  this  transac- 
tion relates  to  the  incident  and  matter,  and 
was  at  the  same  time,  that  appellant  bought, 
while  In  Dallas,  a  quart  of  whisky  for  Zell- 
ner. If  80,  It  could  have  little  bearing  on 
the  question  of  the  sale  testified  to  by  Zell- 
ner at  another  time.  If  it  related  and  had 
reference  to  the  time  when  it  Is  alleged  that 
appellant  sold  the  whisky  to  Zellner,  it  was 
admissible  under  the  authority  of  Wagner  v. 


State,  63  Tex.  Cr.  R.  806,  109  S.  W.  1C9, 
where  we  held,  in  substance,  that  possession 
by  appellant  of  a  considerable  quantity  of 
whisky  contemporaneous  with  the  time  of 
the  alleged  sale  was  a  circumstance  to  be 
considered  by  the  Jury  and  admissible  to 
show  the  possession  by  a  defendant  of  intox- 
icating liquors  and  his  ability  as  well  as  in- 
ducement or  motive  for  making  a  sale. 

We  think  there  was  no  error  of  any  mo- 
ment committed  on  the  trial  of  the  case,  and 
that  the  Judgment  should  be  afilrmed,  and  it 
1b  bo  ordered. 

On  Rehearing. 

,  A  motion  for  rehearing,  discussing  at  some 
length  some  of  the  questions  treated  in  the 
original  opinion,  has  been  filed,  and  also 
calling  special  attention,  with  some  empha- 
sis, to  what  Is  claimed  to  be  an  error  in  the 
court's  charge  in  respect  to  some  other  trans- 
actions testified  about,  and  which  were  not 
Immediately  Involved  In  the  particular  trans- 
action for  which  appellant  was  convicted. 

Among  other  things,  the  court  charged  the 
jury  that  "evidence  of  any  other  transaction 
which  may  have  been  offered  in  evidence  be- 
fore you,  you  can  consider  for  no  other  pur- 
pose than  to  assist  you  in  determining  the 
question  of  the  guilt  or  Innocence  of  the  de- 
fendant in  the  case  upon  trial."  It  Is  urged 
that  this  paragraph  of  the  court's  charge  is 
erroneous.  In  that  it  was  no  part  of  the  duty 
or  province  of  the  jury  to  determine  the  In- 
nocence of  appellant,  but  that,  unless  the  ev- 
idence showed  his  guilt,  he  was  entitled,  as  a 
matter  of  law,  to  an  acquittal;  that  the 
charge  of  the  court  was  upon  the  weight  of 
evidence,  in  that  the  court  instructs  the  jury 
that  the  matters  referred  to  could  be  consid- 
ered among  other  things  fOr  the  purpose  of 
establishing  the  innocence  of  the  defendant; 
that  this  charge  inferentlally  requires  him 
to  produce  evidence  to  show  his  Innocence 
and  makes  the  proof  Important  as  showing 
this  fact;  and,  further,  that  the  evidence  of 
the  transactions  other  than  the  transaction 
for  which  he  was  being  prosecuted  and  other 
than  the  transaction  elected  by  the  state,  be- 
ing introduced  by  the  state  both  In  cross-ex- 
amination of  appellant  and  the  other  wit- 
nesses, should  have  been  excluded  by  the 
court  In  his  charge  to  the  Jury,  but.  Instead 
of  doing  BO,  the  Jury  were  In  effect  told  In 
the  charge  that  they  could  consider  such  evi- 
dence for  the  purpose  of  determining  the 
guilt  or  Innocence  of  the  defendant  niere 
would  seem  to  be  no  doubt  that  this  charge 
1b  erroneous  under  the  decisions  in  the  cases 
of  Patterson  v.  State,  12  Tex.  App.  222; 
Hackett  v.  State,  18  Tex.  App.  406;  Smith  v. 
State,  13  Tex.  App.  607;  McNair  v.  State, 
14  Tex.  App.  78;  Holland  v.  State,  14  Tex. 
App.  182;  and  Lewis  v.  State,  29  Tex.  Appu 
105,  14  S.  W.  lOOa  The  cases  cited,  how- 
ever, were  cases  where  the  substantial  issue 
was  submitted  to  the  Jury  to  determine  from 
the  evidence  the  guilt  or  Innocoice  of  the  ac- 
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cased.  In  none  of  them  waa  such  a  cbarge 
given  In  respect  to  tbe  otber  transactions 
which  might  have  been  appropriated  by  tbe 
Jury  in  a  way  adverse  to  appellant.  The  er- 
ror l8  not,  it  seems  to  us,  a  substantial  one, 
w  one  which  in  the  nature  of  things  could 
have  injured  appellant  Article  723  of  the 
Code  of  Criminal  Procedure  of  1805  reads  as 
follows:  "Whenever  it  appears  by  the  rec- 
ord in  any  criminal  action,  upon  appeal  of 
the  defendant,  that  any  of  the  requirements 
of  the  eight  preceding  articles  have  been  dis- 
regarded, tbe  Judgment  shall  not  be  reversed 
unless  the  error  appearing  from  the  record 
was  calculated  to  injure  the  rights  of  the  de- 
fendant, which  error  shall  be  excepted  to  at 
tbe  time  of  tbe  trial,  or  on  motion  for  a  new 
trial."  Now  in  this  case  the  court,  on  the 
general  Issue  of  tbe  guilt  or  Innocence  of  tbe 
defendant,  had  In  terms  Instructed  the  Jury 
that  appellant  was  presumed  to  be  innocent 
until  his  guilt  was  established  by  legal  evi- 
dence beyond  a  reasonable  donbt,  and  that 
in  case  tbe  jury  had  a  reasonable  donbt  as 
to  the  defendant's  guilt,  they  would  acquit 
him  and  say  by  their  verdict  not  guUty.  In 
addition  to  this,  under  the  charge  of  the 
court  the  jury  were  required  to  find  beyond 
a  reasonable  doubt  that  tbe  appellant  did  sell 
the  liquors  substantially  as  cbarged  In  tbe 
Indictment  So  that,  considering  the  charge 
altogether.  It  seems  to  be  placed  beyond 
donbt  or  controversy  that  on  the  main  issue 
the  guilt  and  the  guilt  alone  of  appellant  was 
submitted,  and  the  Jury  were  required  to 
find  such  gnllt  beyond  a  reasonable  doubt 
It  will  be  noted,  further,  that  the  cases  cited 
were  all  rendered  long  before  the  passage  of 
the  article  of  our  Code  of  Criminal  Proce- 
dure above,  which  was  approved  March  lii, 
1897.  If  In  our  judgment  It  were  debatable 
as  to  whether  this  charge  did  or  could  in  the 
nature  of  things  have  Injured  appellant,  we 
would  not  hesitate  to  set  aside  the  Judgment 
of  conviction.  Nowlen  v.  State,  33  Tex.  Cr. 
E.  141,  25  S.  W.  774. 

The  motion  for  rehearing  Is  tbereforo  over- 
mled. 


UNDEEWOOD  ▼.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Oct.  21, 

1908.     Rehearing  Denied  March  20,  1909.) 

1.  Cbikinal  Law  ({  775*)— Alibi— Instbuo- 
noNs.  ' 

In  a  prosecution  for  theft,  accused's  evi- 
dence held  not  to  exclude  the  theory  that  he 
waa  present  at  the  time  of  the  theft,  so  as  to 
require  a  charge  on  the  subject  of  alibi. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  {  776.*] 

2.  Cbikirai,  Law  ({  396*)— Evidence  as  to 
ConvKBSATiON— Right  to  Entibe  Conveb- 

'   SATion. 

In  a  prosecution  tor  the  theft  of  a  watch, 
where  the  state,  on  cross-examination  of  a  wit- 
neaa  who  had  testified  that  he  saw  accused  on 
the   evening  before  the  watch  was  alleged  to 


have  been  stolen,  and  while  he  was  exhibiting 
a  watch,  asked  him  what  waa  the  first  thing 
said  about  the  watch,  to  which  he  answered 
that  accused  said  that  he  had  swapped  for  it, 
it  was  error  to  refuse  to  permit  the  defense  to 
prove  by  the  witness  the  entire  conversation  re- 
lating to  accused's  possession  of  the  watch. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  862;    Dec.  Dig.  |  396.*] 

3.  Cbiminai.  Law  (J  1170*)— Appeai/— Habm- 
less  Ebbob— Exclusion  or  Testihont. 
The  part  of  a  conversation  proved  by  the 
state  being  of  itself  exculpatory  and  consistent 
with  accused's  defense,  the  exclusion  of  the 
remainder  of  the  conversation  was  not  prejudi- 
cial to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1170.*] 

Appeal  from  District  Court,  Wood  County ; 
R.  W.  Simpson,  Judge. 

Bedford  Underwood  was  convicted  of  theft, 
and  appeals.    Affirmed. 

M.  D.  Carlock,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  in 
the  district  court  of  Wood  county,  charged 
with  theft  of  a  certain  watch  from  one  Thad 
Gray.  On  his  trial  he  was  convicted  of  the 
offense  charged,  and  his  pnnishment  assessed 
at  confinement  In  the  penitentiary  for  two 
years. 

The  facts  are  briefly,  as  claimed  by  tbe 
state,  that  in  March,  1907,  appellant  and 
Gray  came  to  Mineola ;  that  along  about  mid- 
night of  the  same  night  they  went  down  to 
the  depot — Gray,  at  least.  Intending  to  take 
passage  on  the  train  going  west  aliout  3 
o'cloclE  that  night  Gray  testifles  that  he 
went  to  sleep  with  the  watch  in  his  breast 
pocket  and  the  chain  fastened  to  bis  overalls ; 
that  when  he  woke  up,  about  8 :30  o'clock,  his 
watch  was  gone;  that  It  had  been  taken 
out  of  his  pocket  and  unsnapped  from  the 
chain;  that  at  the  time  several  parties 
were  sitting  In  the  waiting  room  of  tbe  de- 
pot and  he  Immediately  left  the  waiting 
room  at  the  depot  and  started  to  town  to 
look  for  an  officer,  when  appellant  overtook 
him  and  asked  him  where  he  was  going; 
that  at  first  he  told  appellant  tliat  he  was 
just  going  to  knock  around  some,  when  ap- 
pellant again  asked  him  where  he  was  go- 
ing, and  he  said  to  appellant  that  some 
one  bad  stolen  his  (Oray's)  watch,  and  he 
was  going  to  hnnt  an  officer  and  get  him  to 
search  the  crowd  In  the  depot;  that  at  this 
time  appellant  asked  him  If  he  could  have 
an  officer  to  search  the  people,  and  wanted 
to  know  whether  the  officer  bad  a  right  to  do 
so;  that  he  (appellant)  went  a  little  piece 
further  and  stopped,  when  Gray  asked  him  to 
come  and  go  with  him  to  hunt  an  officer. 
Appellant  replied  that  he  could  not  go ;  that 
he  had  a  chill,  and  wanted  to  go  back  to  the 
depot,  where  there  was  a  fire,  apd  warm ; 
that  appellant  returned  to  the  depot,  and 
Gray,  In  a  short  while,  returned  with  an  of- 
ficer,  and  appellant  pointed   out  two  men 
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whom  he  said  he  satr  sitting  by  him  (Gray) 
while  be  was  asleep,  and  further  said,  If  be 
wanted  to,  the  officer  might  search  him  al- 
so, as  he  had  sat  beside  bim  while  he  was 
In  the  depot  asleep ;  t|iat  they  searched  some 
.other  persons,  but  did  not  search  appellant 
at  the  time.  Gray's  watch  was  some  time 
after  this  found  In  the  possession  of  J.  T. 
Roberson,  who  testified  that  he  received  the 
watch  from  one  Brandon  some  time  in  the 
summer  of  1907.  Brandon  testified  that  he 
bought  the  watch  from  appellant  In  the  last 
of  March  or  first  of  April  of  the  same  year. 
Without  going  into  details,  we  think  the  tes- 
timony of  the  state  abundantly  identifies  the 
watch,  which  Brandon  Iwught  from  appellant 
and  afterwards  sold  to  Roberson,  as  the 
watch  which  Gray  lost.  Appellant  denies 
stealing  Gray's  watch,  and  claims  that  he 
had  swapped  a  pistol  which  he  owned  to  a 
black  negro,  wearing  a  blue  ducking  suit 
of  overalls  and  riding  a  bay  horse,  for  a 
watch  which  he  claimed  was  the  watch  he 
had  sold  to  Brandon,  and  introduced  his 
father  and  mother  to  support  this  contention, 
and  also  testified  himself  on  the  trial  to  the 
same  facts.  The  testimony  of  the  state  show- 
ed a  number  of  untrue  and  contradictory 
statements  made  by  appellant,  as  well  as  an 
offer  on  his  part,  if  not  prosecuted,  to  pay 
for  the  watch.  This  is  a  very  brief  summary 
of  the  evidence,  and  is  perhaps  sufficient  to 
Illustrate  the  questions  that  arise  in  the  case. 
There  were  a  number  of  special  instruc- 
tions requested  by  appellant,  which  we  think 
need  not  be  noticed.  The  appellant  assigns 
as  error  the  refusal  of  the  court  to  give  the 
following  special  charge,  requested  by  him : 
"Among  other  defenses  set  up  by  the  defend- 
ant is  what  is  known  In  legal  phraseology  as 
an  'alibi' ;  that  is,  that  if  the  offense  of  theft 
from  the  person,  as  alleged,  was  committed, 
the  defendant  was  at  the  time  of  sach  of- 
fense at  another  and  different  place  from 
that  at  which  such  offense  was  committed, 
and  therefore  was  not  and  could  not  have 
been  the  person  who  committed  the  offense, 
if  such  offense  was  committed.  Now,  if  the 
evidence  raises  in  your  mind  a  reasonable 
doubt  as  to  the  presence  of  the  defendant  at 
the  place  when  the  offense,  if  any,  was  com- 
mitted, and  if  from  the  evidence  you  retain 
a  reasonable  doubt  that  he  might  not  have 
been  elsewhere,  he  is  entitled  to  the  benefit 
of  such  doubt,  and  you  will  acquit  him."  The 
testimony  found  In  the  record,  and  the  only 
testimony  as  to  the  whereabouts  of  appel- 
lant, except  the  statements  made  by  him  to 
Gray  at  the  time  the  watch  was  taken,  is  that 
of  himself.  Touching  this  matter  he  testi- 
fies as  follows:  "The  witness  Gray  was  on 
the  train  with  me.  I  ate  supi>er  at  the  same 
restaurant,  but  was  not  with  him.  During 
the  night  I  went  to  the  depot  and  met  the 
witness  Gray  going  away  from  the  depot  I 
had  been  up  on  the  show  grounds  and  taking 
in  the  various  shows,  and  when  I  met  the  wit- 
ness Gray  he  told  me  that  he  went  to  sleep  in 


the  depot  and  somebody  had  robbed  him  of 
bis  watch.  I  told  him  to  find  a  policeman, 
tliat  he  could  find  one  up  on  the  show 
grounds,  and  that  I  would  go  on  up  to  the 
depot  and  stay  there  until  he  came  back; 
told  him  that  I  was  cold  and  would  go  to  the 
fire.  I  thought  he  could  find  an  officer  with- 
out my  assistance."  In  his  general  charge 
the  court  Instructed  the  Jury  as  to  the  con- 
stituent of  the  theft  herein  ctiarged,  and 
that  if  they  believed  from  the  evidence  be- 
yond a  reasonable  doubt  tliat  appellant 
fraudulently  and  privately  stole  said  watch 
from  Gray  without  his  consent,  and  with  the 
fraudulent  Intent  to  appropriate  same  to  bia 
use  and  benefit,  they  would  find  him  guilty, 
and  unless  they  so  found  they  would  acquit 
him.  He  also  charged  upon  the  doctrine  of 
recent  possession  of  stolen  property  and  the 
effect  of  appellant's  explanation  thereof.  The 
court  also  charged  that,  if  the  watch  had 
been  stolen  from  Gray  under  the  circum- 
stances, this  would  make  the  offense  theft 
from  the  person;  but  if  they  believed  that 
appellant  got  the  watch  from  a  negro  in  ex- 
change for  a  pistol,  or  if  they  had  a  reason- 
able doubt  as  to  «vhether  he  got  the  same 
from  a  negro,  they  would  acquit,  or  if  they 
believed  that  the  watch  which  appellant  sold 
to  Brandon  was  not  the  watch  taken  from 
Gray,  or  if  they  bad  a  reasonable  doubt  as  to 
this  fact,  they  would  acquit  appellant  The 
court  also  charged  upon  the  question  of  cir- 
cumstantial evidence,  as  well  as  the  presump- 
tion of  innocence. 

The  authorities  are  not  entirely  clear  as  to 
when  this  court  should  or  will  reverse  a  case 
for  the  refusal  of  the  court  to  charge  on  the 
subject  of  alibi.  In  the  case  of  Byas  v.  State, 
41  Tex.  Cr.  R.  51,  51  8.  W.  923,  96  Am.  St 
R^.  762,  Judge  Henderson  says :  "We  do  not 
understand  that  appellant  offered  any  af- 
firmative proof  that  he  was  elsewhere  at  the 
time  of  the  alleged  attempt  at  burglary,  far- 
ther than  that  he  denied  being  at  the  place 
when  it  was  committed.  He  was  evidently  in 
that  vicinity,  according  to  the  testimony  of 
his  own  witnesses.  The  general  charge  of  the 
court  that  they  should  acquit  defendant  un- 
less they  believed  'from  the  evidence,  beyond 
a  reasonable  doubt,  that  defendant  did  by 
force  attempt  to  enter  the  house  mentioned 
In  the  indictment  and  that  It  was  then  and 
there  his  intention  to  have  carnal  knowledge 
of  the  said  Ella  Garrett  by  force  and  without 
her  consent,'  and  the  court's  charge  on  rea- 
sonable doubt,  we  think,  were  sufficient"  In 
Padron  v.  State,  41  Tex.  Cr.  R.  548,  55  S.  W. 
827,  this  case,  however,  is  in  terms  overrul- 
ed. In  that  case  Judge  Brooks,  speaking  for 
the  court,  says:  "Appellant  testified  to  a 
state  of  facts  showing  clearly,  if  true,  that 
he  was  not  at  the  place  where  the  homicide 
is  alleged  to  have  been  committed.  This  be- 
ing the  case,  we  think  the  issue  of  alibi  is 
raised.  We  held  in  Wilson  v.  State,  41  Tex. 
Cr.  R.  115,  51  S.  W.  916,  that  the  charge  on 
alibi  should  be  given  where  defendant  swears 
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that  he  was  at  another  place  at  the  time  of 
the  alleged  crime.  We  do  not  understand  It 
Is  necessary  for  appellant  to  swear  in  so 
many  words  that  he  was  at  another  and  dif- 
ferent place  than  that  of  the  homicide.  In  or- 
der to  raise  the  issue  of  alibi ;  but  if  the  evi- 
dence shows  that  he  was  at  another  or  dif- 
ferent place  from  the  scene  of  the  homicide, 
then  the  issue  of  allbl  is  raised,  regardless 
of  how  this  statement  is  made.  It  is  the 
province  of  the  Jury  to  pass  upon  the  sn£Q- 
ciency  and  truthfulness  of  the  defenses  urg- 
ed by  appellant.  It  Is  the  province  of  the 
court  to  charge,  under  the  statute,  all  the  law 
applicable  to  the  facts.  We  do  not  think  this 
was  done  in  this  Instance." 

It  seems  to  us  that  the  reasoning  of  the 
court  In  the  case  last  cited  Is  very  strong; 
but  the  decision  in  each  case  must,  to  a  large 
extent,  depend  upon  its  particular  facts.  We 
believe  that  the  true  distinction  is  laid  down 
in  the  case  of  Parker  v.  State,  40  Tex.  Cr.  R. 
119,  49  S.  W.  SO,  where  it  is  held.  In  effect, 
that  unless  the  testimony  fails  to  exclude  the 
idea  of  his  presence  at  the  homicide  a  charge 
upon  the  subject  of  alibi  need  not  be  given. 
In  no  case  should  a  cause  be  reversed  for  the 
refusal  of  such  a  charge  unless  in  the  light  of 
all  the  testimony  the  evidence  excludes  the 
theory  of  appellant's  presence  at  the  place  of 
the  crime.  It  will  be  noted  that  the  opinion 
in  the  Parker  Case  was  delivered  by  Judge 
Brooks,  who  also  wrote  the  opinion  in  the 
Fadron  Case,  and  the  two  opinions  are,  as 
we  believe,  not  only  consistent,  but,  construed 
together,  state  the  true  rule.  Now,  then,  does 
appellant's  testimony  in  this  case  exclude  the 
idea  of  appellant's  presence  at  the  time  of  the 
theft?  He  says  he  was  in  the  town  of  Min- 
eola  at  the  time  of  the  theft;  that  he  went 
there  with  the  witness  Gray ;  "that  he  had  sup- 
per at  the  same  restaurant,  but  was  not  with 
him."  Not  with  him  where?  At  the  restaur- 
ant? Gray  says  they  took  supper  together. 
We  understand  the  above  language,  "was 
not  with  him,"  to  refer  to  and  mean  that  he 
was  not  with  him  at  the  restaurant  Appel- 
lant was  in  the  town  of  Mineola  during  most 
of  the  night,  and  was  confessedly  at  the  de- 
pot In  said  town  at  the  time,  or  about  the 
time.  Gray  missed  his  watch.  Gray  had  been 
asleep,  according  to  his  testimony,  quite  a 
while.  Where  was  appellant  during  this 
time?  The  record  Is  silent  as  to  this.  His 
testimony  does  not  exclude  the  Idea  that  he 
was  not  there  when  the  watch  was  taken; 
nor  do  we  believe  that,  where  appellant  has 
liad  a  fair  submission  of  his  case  in  respect 
to  the  matter  of  guilty  participation  in  the 
theft  under  the  evidence  as  here  presented, 
the  case  should  be  reversed  because  of  the  fail- 
ure of  the  court  to  charge  on  the  subject  of 
alibi. 

It  appears  on  the  trial  of  the  case,  that 
while  the  witness  Lewis  Curtis  was  on  the 
stand,  and  after  he  had  testified  that  he  saw 


appellant  on  the  evening  before  the  watch 
was  alleged  to  have  been  stolen  from  the 
prosecutor,  Tbad  Gray,  and  while  appellant 
was  exhibiting  the  watch  which  be  claims 
was  thereafter  sold  to  Brandon,  counsel  for 
the  state  thereafter  on  cross-examination  ask- 
ed the  witness  what  was  the  first  thing  said 
about  the  watch,  to  which  the  witness  an- 
swered that  he  (appellant)  said  he  swapped 
for  it ;  that  thereupon  his  counsel  asked  the 
witness  Curtis  to  state  all  the  appellant  told 
him  about  how  he  came  by  the  watch,  to 
which  question  and  answer  the  state  object- 
ed, and  which  objections  were  by  the  court 
sustained.  It  is  shown  in  the  bill  that,  if 
the  witness  had  been  permitted  and  allowed 
to  answer,  he  would  have  testified  that  the 
defendant  at  the  time  told  him  that  he  swap- 
ped the  pistol  for  the  watch  about  two  weeks 
previous,  and  that  he  had  swapped  with  a 
black  negro  riding  a  bay  horse  with  a  blue 
suit  of  ducking  overalls  on,  and  that  the  ne- 
gro gave  him  the  watch  for  the  pistol.  We 
think  that  under  the  general  rule  that,  where 
part  of  a  conversation  is  admitted  in  evi- 
dence all  the  conversation  relating  to  the 
same  matter  should  be  admitted,  this  witness 
should  have  been  permitted  to  give  in  evi- 
dence the  entire  conversation  had  at  the  same 
time  and  in  reference  to  the  same  matter. 
The  action  of  the  court  was  not  hurtful  to 
appellant  The  conversation  proven  by  the 
state  was  of  itself  exculpatory  and  consist- 
ent with  appellant's  defense,  and  the  details 
of  how  he  obtained  the  property,  while  per- 
haps admissible,  lend  little  additional  force 
to  the  general  statement  that  he  had  traded 
for  the  watch.  Therefore,  in  view  of  the 
fact  that  appellant,  on  tlie  witness  stand, 
gave  testimony  himself  as  to  the  circum- 
stances of  his  possession  of  the  watch,  we  do 
not  believe  that  the  refusal  of  the  court  to 
admit  this  testimony  was  of  such  gravity  as 
to  work  a  reversal  of  the  case. 

There  are  a  number  of  other  questions 
raised  on  the  appeal ;  but  they  are,  as  we  be- 
lieve, without  merit. 

Finding  no  error  in  the  Judgment  of  the 
court  below,  the  same  is  hereby  in  all  things 
affirmed. 


HOBBS  ▼.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  17, 

1900.    Rehearing  Denied  March  17,  1909.) 
1.  Homicide  (|  338*)— Appealt— Harmless  Eb- 

BOB  — PRRTUDICIAL  EFFECT  —  ADMISSION    OF 

Evidence. 

In  a  homicide  prosecution,  accused's  wife 
was  questioned  only  as  to  what  she  told  ac- 
cused as  to  the  insults  offered  her  by  dece- 
dent, which  the  evidence  showed  proyoked  the 
killing;  but  the  state's  attorney  cross-examined 
her  as  to  what  the  alleged  insults  were,  the 
details  of  which  she  told  her  husband,  which 
evidence  accused  claimed  was  immaterial.  The 
court  charged  that,  if  accused  unlawfully  kill- 
ed decedent,  be  would  be  guilty  of  manslaugh- 
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ter.  Beli,  that  the  charge  gave  accnsed  the 
benefit  of  the  facts  reducins  the  killing  to  man- 
slaughter, and,  the  jury  having  imposed  the 
lowest  punishment  for  manslaughter,  error  in 
admitting  evidence  of  the  actual  facts  as  to  the 
alleged  insults  was  not  prejudicial. 

[Ed.    Note. — For   other   cases,   see   Homicide. 
Cent  Dig.  fi  710,  712,  713;   Dec  Dig.  {  338.*] 

2.  Cbimirai.  Law  (i  360*)  — Evidence  — Res 

Oestx. 

Declarations  made  by  decedent  after  he  bad 
regained  consciousness,  which  was  5  or  10  min- 
utes after  the  attack  on  him,  ezpressire  of  its 
character,  motive,  or  object,  are  considered  ver^ 
bal  acts  indicating  a  j^resent  purpose  and  inten- 
tion, and  are  admissible  as  res  gestae,  though 
they  were  in  response  to  questions;  that  fact 
bein^  important  only  as  determining  the  spon- 
taneity of  the  declarations. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  819 ;   Dec.  Dig.  i  366.*] 

8.  Cbiuinai.  Law  (g  543*)— Bvidekcb  at  In- 
QT7S8T— Absence  of  Witness  Bbtono  Jub- 

IBDICTION. 

As  a  general  rule,  testimony  taken  at  the 
examining  trial  is  admissible,  if  the  witness  is 
beyond  the  jurisdiction  at  the  time  of  trial. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  1233;    Dec  Dig.  f  643.*] 

4.  Criminai.  Law  (f  548*)- Evidence  at  In- 

QUEST— Absence  of  Witness. 

An  absent  witness,  whose  testimony  given 
at  the  examining  trial  was  read  at  the  trial, 
returned  after  the  trial  to  the  state  and  to  the 
county  where  the  killing  occurred  and  remained 
there  from  January  1,  1908,  until  September 
10,  1908,  when  he  again  removed  from  the  state. 
The  judgment  was  reversed  and  the  cause  re- 
manded on  June  6,  1908;  the  mandate  for  a 
new  trial  being  filed  June  23d.  No  process  was 
asked  to  procure  the  witness  at  the  second  trial, 
which  occurred  in  October,  1908,  but  it  did  not 
appear  that  the  prosecuting  attorney  knew  of 
the  return  of  the  witness,  or  that  his  presence 
could  be  procured  at  the  second  trial.  Held, 
that  the  testimony  taken  at  the  examining  trial 
was  admissible  on  the  second  trial. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1233 ;   Dec.  Dig.  {  543.*] 
6.  HouiciDE  (S  101*)— Justifiable  Homicide 

—Justification— Insults  to  Wife. 

Insulting  conduct  towards  accused's  wife 
by  decedent  would  not  justify  killing  him. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  i  131;   Dec.  Dig.  |  101.*] 

6.  HoinciDE  ({  49*)— MANSI^LUGHTBa— PBOTO- 

cation— Insults  to  Wife. 

Insults  to  accused's  wife  would  reduce  the 
killing  by  her  husband  of  the  person  giving  such 
insults  to  manslaughter. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  I  73 ;  Dec.  Wg.  i  49.*] 

7.  Homicide  (J  297*)— Instbtjctions— DsaBSE 
OF  Offense. 

The  evidence  showed  that  accused  kilted  de- 
cedent because  of  insults  by  the  latter  to  ac- 
cused's wife,  which  she  communicated  to  ac- 
cused. The  court  charged  that,  if  accused 
nnlawfully  killed  decedent,  he  wonld  be  guilty 
of  manslaughter ;  but,  if  the  jury  liad  a  reason- 
able doubt  as  to  whether  he  did  so,  they  should 
acquit,  but  that  "the  &ct  that  accused  was  in- 
formed that  decedent  had  insulted  his  wife 
would  not  prevent  the  killing  from  being  unlaw- 
ful," that  accused  could  seek  decedent  to  de- 
mand an  explanation  of  his  conduct,  though  he 
would  not  be  justified  in  killing  him,  unless  de- 
cedent's acts  or  conduct  caused  accused  to  rea- 
sonably fear  death  or  great  bodily  harm  from 
decedent  and  it  was  not  necessary  that  accused 
should  biave  been  in  any  real  danger,  but  only 


that  decedent's  oondnet  iMsonablT  caused  »e- 
cused  to  fear  death,  etc.  Held,  that  the  part 
quoted  was  not  objectionable;  and  the  instruc- 
tions, construed  as  a  whole,  properly  presented 
the  issues. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  i  611;   Dec.  DigTlW?.*] 

Appeal  from  District  Court,  Hill  Gotmty; 
W.  C.  Wear,  Judge. 

Earl  Hobbs  was  convicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

Collins  &  CummiogB,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BAMSET,  J.  Appellant  was  convicted  In 
the  district  court  of  Hill  county  of  the  crime 
of  manslaughter,  and  his  punishment  assess- 
ed at  confinement  In  the  penitentiary  for  a 
term  of  two  years. 

This  Is  the  second  appeal  of  this  case.  The 
first  appeal  will  be  found  reported  In  63  Tex. 
Or.  R,  71.  112  S.  W.  808,  where  ft  fairly 
complete  statement  of  the  facts  will  be  found. 
On  the  trial  from  which  this  appeal  Is  pros- 
ecuted, the  court  submitted  the  Issue  of  man- 
slaughter as  a  basis  for  a  conviction,  and  al- 
so charged  fully  the  law  of  self-defense.  Tb« 
appeal  raises  several  questions  which  we  will 
now  consider. 

1.  In  the  first  place.  It  Is  urged  that  the 
case  should  be  reversed  because  the  court, 
over  objections  of  counsel  for  appellant,  per- 
mitted the  county  attorney  to  interrogate  thft 
wife  Qt  appellant  as  to  the  facts  and  details 
of  an  Insnlt  and  an  assault  made  and  offered 
her  by  deceased,  and  in  permitting  the  coun- 
ty attorney  to  comment  on  this  evidence  and  to 
urge  the  improbability  of  such  an  assault  be- 
ing offered.  This  complaint  Is  made  in  view 
of  the  fact,  as  stated,  which  the  record  con- 
firms, that  counsel  for  appellant  had  not  In- 
terrogated his  wife  as  to  what  In  fact  occur- 
red, but  that  her  examination  In  chief  was 
confined  solely  and  only  to  what  she  told  her 
husband.  The  contention  therefore  Is  that 
where,  as  In  this  case,  the  examination  of  the 
wife  had  been  confined  alone  to  the  statement 
made  by  her  to  her  husband,  it  was  not  com- 
petent for  the  state,  on  cross-examination,  to 
Interrogate  her  as  to  what  in  fact  had  taken 
place  touching  the  matter,  the  details  of 
which  she  bad  communicated  to  her  husband. 
The  contention  of  appellant  Is  that  If  the  wlf» 
made  the  statement  which  she  claims  she  did 
make  to  her  husband,  and  if  he  believed  this 
statement.  It  would  be  Immaterial  as  to 
what  In  fact  did  occur  between  deceased  and 
appellant's  wife.  This  presents  an  Interest- 
ing question,  and  one  of  some  difficulty ;  but 
In  view  of  the  fact  that  the  court  Instructed 
the  Jury  that.  If  the  killing  was  unlawful, 
the  offense  would  be  manslaughter,  It  Is  not 
seen  how  this  question  could.  In  any  event, 
become  Important  In  this  case  the  c«urt  did 
Instruct  the  Jury  as  follows :  "If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
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that  the  defendant,  tai  the  coanty  of  BUI  and 
Btate  of  Texas,  on  or  about  the  time  charged 
In  the  indictment,  with  Intent  to  kill,  did  with 
a  shotgun  unlawfully  shoot  and  thereby  kUl 
the  said  Ed  Kelley  as  charged  In  the  Indict- 
ment, then  and  In  that  case  you  will  find  the 
defendant  guilty  of  manslaughter  and  assess 
his  punishment  at  confinement  in  the  peniten- 
tiary for  any  period  of  time  not  less  than  two 
nor  more  than  five  years.  If  you  have  a  rea- 
sonable doubt  as  to  whether  he  did  so,  you 
will  find  him  not  guilty  and  so  say."  It  will 
thus  be  seen  that  under  the  charge  of  the 
court,  by  necessary  Implication,  appellant 
was  given  the  full  benefit  of  the  facts  reduc- 
ing the  killing  to  manslaughter,  and  the  jury 
was  charged,  as  a  matter  of  law,  that  the 
adequate  cause  named  in  the  statute  did  ex- 
ist as  completely  as  if  the  unequivocal  admis- 
sion had  been  made  that  his  wife  did  commu- 
nicate the  facts  of  the  insult  to  him,  and  that 
he  (appellant)  believed  her  statements  to  be 
true,  and  that  they  were  in  fact  true;  and 
to  view  of  the  fact  that  the  Jury  gave  the  ap- 
pellant the  lowest  term  fixed  by  law  for  this 
offmse,  it  is  apparent  that,  whatever  may  be 
the  correct  rule  touching  the  matter  raised, 
the  whole  question  becomes  and  Is  utterly 
Immaterial. 

2.  Again,  It  is  urged  that  the  court  erred 
In  admitting  in  evidence  the  testimony  of  P. 
J.  Morris,  who  testified,  in  substance,  that 
after  the  deceased  was  shot  by  the  defendant 
he  was  unconscious  for  a  few  minutes,  and 
that  after  he  regained  consciousness,  and 
about  5  or  10  minutes  after  the  shooting,  and 
after  the  defendant  had  left  the  scene  of  the 
shooting  and  had  gone  a  distance  of  600  or 
600  yards  therefrom,  then  the  witness  Morris 
asked  the  deceased  where  he  (deceased)  came 
from  to  this  country,  and  the  deceased  re- 
plied and  told  him  that  he  came  from  the 
territory,  and  that  the  witness  further  ask- 
ed the  deceased  why  the  defendant  shot  him, 
and  deceased  replied  that  he  did  not  know 
of  any  reason  why  the  defendant  shot  him, 
because  he  had  given  him  no  cause  to  shoot 
him.  This  testimony  was  objected  to  on  the 
ground  that  the  statement  of  the  deceased 
was  not  voluntary,  that  it  was  elicited  by 
questions  propounded  to' him  by  the  witness, 
and  was  therefore  not  a  part  of  the  res  ges- 
tae, and  was  not  a  part  of  the  transaction  it- 
self, speaking  through  the  mouth  of  deceas- 
ed, and  would  not  have  been  made  but  for 
said  questions  propounded  by  said  witness, 
and  that  the  same  was  asked  and  the  declar- 
ations made  and  done  In  the  absence  of  the 
defendant,  and  for  the  further  reason  that 
said  declarations  were  not  admissible  aa  dy- 
tog  declarations  because  no  predicate  had 
been  laid  to  make  them  admissible  as  dying 
declarations.  It  will  be  seen  from  the  facts 
stated  in  the  above  bill  that  the  declarations 
of  deceased  were  made  about  5  or  10  minutes 
after  the  shooting.  It  will  also  be  noted  that, 
between  the  time  of  the  shooting  and  the  ut- 


tering of  these  statements  by  the  deceased,  a 
few  minutes  of  unconsciousness  had  elapsed. 
Just  how  long  does  not  appear,  but  the  in- 
ference is  fair,  indeed  the  concioslon  seems 
inevitable,  that  the  declarations  in  question 
were  made  by  deceased  almost  immediately 
after  regaining  consciousness.  Certainly  a 
very  short  time  must  have  elapsed.  Now,  the 
objections  made  by  appellant  proceed,  not  up- 
on the  theory  that  the  time  which  elapsed  be- 
tween the  assault  and  declarations  was  of 
such  great  duration  as  to  take  the  declara- 
tions out  of  the  rule  of  res  gestse  testimony, 
but  upon  the  theory  that,  in  order  to  make 
such  declarations  res  gestse,  they  must  be  vol- 
untarily made  at  the  instance  only  of  the 
party  making  them,  and  must  not  be  induced 
by  the  act  or  intervention  of  any  third  par- 
ty, as  was  done  In  this  case. 

The  doctrtoe  of  res  gest«e  has  frequently 
been  the  subject-matter  of  discussion  in  this 
court,  and  it  has  been  found  quite  difficult  to 
lay  down  a  general  rule  applicable  to  all  the 
cases.  It  has  been  held  that  the  surround- 
ing circumstances  constituting  the  testimony 
part  of  the  res  gestse  may  always  be  shown 
to  the  Jury  along  with  the  principal  facts, 
and  their  admissibility  Is  determined  by  the 
judge  according  to  the  degree  of  their  'rela- 
tion to  that  fact  and  in  the  exercise  of  his 
sound  discretion ;  it  being  extremely  difficult, 
if  not  impossible,  to  bring  this  class  of  cases 
withto  the  limit  of  a  more  particular  descrip- 
tion. Declarations  made  at  the  time  of  the 
transaction,  and  expressive  of  Its  character, 
motive,  or  object,  are  regarded  as  verbal  acts 
indicating  a  present  purpose  and  Intention, 
and  are  therefore  admitted  In  proof  like  any 
other  material  facts.  Waechter  v.  State,  84 
Tex.  Cr.  R.  297,  30  S.  W.  444,  800;  PUcher 
V.  State,  32  Tex.  Cr.  R.  657,  26  S.  W.  24.  The 
fact  that  the  declarations  are  made  In  re- 
sponse to  questions  is,  Indeed,  an  Important 
fact  to  be  considered  in  determining  whether 
they  are  spontaneous,  and  evidences  the  facts 
speaking  through  the  witness;  but  the  mere 
fact  ttiat  such  declarations  are  made  In  re- 
sponse to  a  question  or  questions  does  not, 
and  should  not,  of  itself,  justify  us  in  hold- 
ing that  necessarily  such  declarations  are  not 
part  of  the  res  gestce.  This  seems  to  have 
been  held  distinctly  in  the  case  of  Johnson 
V.  State,  46  Tex.  Or.  R.  291,  81  8.  W.  945. 
The  following  appears  in  that  case:  "Appel- 
lant reserved  a  bill  of  exceptions  to  the  testi- 
mony of  the  witness  Dlllard,  a  deputy  sheriff. 
At  the  time  of  the  killing,  this  witness  stat- 
ed: He  was  at  the  sheriff's  office,  about  100 
yards  from  the  scene  of  the  killing.  Thtit 
upon  hearing  the  shot,  he  started  towards  the 
square,  and  en  route  met  a  man  by  the  name 
of  Fox  and  defendant  He  asked  them  what 
was  the  trouble,  and  they  told  witness  about 
It.  That  he  then  told  defendant  to  step  in- 
side the  sherlfTs  office,  and  he  did  so.  He 
and  defendant  had  a  few  words  behind  the 
door,  and  he  told  defendant  he  would  have 
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to  take  blm  to  jail.  Defendant  said,  'AH 
rigbt'  Witness  tarned  and  went  to  Jail  with 
defendant.  That  Fox  and  defendant  began 
talking,  and  witness  told  defendant  not  to 
talk ;  tbat  be  did  not  want  to  take  the  stand 
against  them.  Tbat  witness  Just  remarked 
to  defendant,  tbey  wanted  to  tell  blm  some- 
thing about  It  Witness  told  Fox  not  to  say 
anything  to  blm;  that  be  did  not  care  to 
hear  anything  about  It  Tbat  defendant  said 
a  few  words  to  him,  and  witness  told  blm 
not  to  say  anything  about  it ;  that  be  did  not 
want  to  know  anything  about  it  at  tbat  time. 
That  witness  was  boarding  with  defendant. 
That  when  defendant  said  something  about 
the  blood  on  bis  bands,  defendant  was  under 
arrest  Tbat  witness  asked  defendant  how 
the  blood  came  on  bis  bands,  and  defendant 
replied  be  did  not  know.  Witness  then  sold, 
'Uncle  Frank,  come  on  to  Jail.'  Tbey  then 
started  to  go  to  Jail,  and  as  we  were  passing 
down  the  steps  of  the  court-house,  defend- 
ant remarked  he  was  not  sorry  he  shot  de- 
ceased ;  saying  he  was  not  sorry  he  shot  the 
'damn  son  of  a  bitch.'  Objection  was  inter- 
posed to  the  testimony  because  there  was  no 
warning  given;  defendant  being  under  ar- 
rest and  no  sufficient  predicate  being  laid 
for  this  statement.  It  appeared  to  the  court 
tbat  the  statements  made  by  defendant  were 
within  a  few  minutes  after  the  homicide, 
while  defendant  was  still  excited  from  tbe 
occurrence,  were  freely  and  voluntarily  made 
by  bim,  and  were  clearly  res  gestse  and  ad- 
missible. This  bill  was  prepared  by  tbe 
court  Of  course,  this  evidence  was  not  ad- 
missible as  a  confession,  because  defendant 
was  under  arrest  and  had  not  been  warned. 
This  is  recognized  by  tbe  court,  and  there- 
fore be  certifies  It  was  res  gestse.  It  Is  not 
clear  from  the  statements  of  tbe  bill  bow 
long  this  occurred  after  tbe  transaction,  but 
it  could  not  have  been  a  very  great  while, 
for  tbe  court  says  a  very  few  minutes.  We 
are  of  opinion  the  admission  of  this  testimo- 
ny was  correct.  Bateson  v.  State,  46  Tex.  Cr. 
R.  84,  80  S.  W.  88,  10  Tex.  Ct.  Rep.  208." 
We  think  there  was  no  error  In  the  admission 
of  this  testimony,  and  this  assignment  can- 
not therefore  be  sustained. 

8.  The  next  ground  for  reversal  relates  to 
tbe  action  of  tbe  court  in  admitting  in  evi- 
dence the  written  testimony  of  one  John  T. 
Morris.  The  facts  in  respect  to  this  matter 
are  thus  stated  in  the  bill  of  exceptions  evi- 
dencing tbe  action  of  the  court,  which  bill 
also  sets  out  quite  fully  tbe  facts  in  respect 
to  tbe  matter,  tbe  objections  Interposed  by 
appellant,  and  tbe  testimony  given  by  said 
witness.  Tbe  testimony  shows:  That  when 
this  case  was  formerly  tried,  the  witness, 
said  John  T.  Morris,  before  said  former  trial 
had  removed  to  tbe  state  of  Oklahoma,  with 
tbe  intention  of  making  it  bis  bome,  and  tbat 
be  resided  In  the  state  of  Oklahoma  at  tbe 
time  of  said  former  trial.  Tbat  about  the 
1st  day  of  January,  1908,  tbe  said  John  T. 


Morris  returned  to  Hill  county,  Tex.,  for  tbe 
purpose  of  making  his  home  in  said  Hill  coun- 
ty, Tex.  Tbat  be  resided  in  said  Hill  county, 
Tex.,  in  the  immediate  neighborhood  where 
tbe  homicide  occurred  during  the  entire  year 
of  1908,  up  until  about  tbe  lOtb  day  of  Sep- 
tember, 1908,  and  that  bis  presence  and  resi- 
dence In  said  Hill  county,  Tex.,  during  all  of 
said  time  was  well  and  generally  known  in 
bis  community.  That  about  tbe  said  lOtb 
day  of  September,  1908,  tbe  said  John  T. 
Morris  left  tbe  state  of  Texas,  and  went  to 
tbe  state  of  Tennessee,  for  the  purpose  of 
making  his  home  in  said  state  of  Tennessee, 
and  tbat  since  said  time  and  now  tbe  said 
John  T.  Morris  has  resided  and  does  now  re- 
side in  said  state  of  Tennessee.  That  this 
cause  was  reversed  and  remanded  by  tbe 
Court  of  Criminal  Appeals  of  tbe  state  of  Tex- 
as on  the  eth  day  of  June,  1908,  and  the  man- 
date from  said  court  filed  in  the  district  court 
of  Hill  county,  Tex.,  on  the  23d  day  of  Jane, 
1908.  That  during  the  period  embraced  be- 
tween January  1,  1908,  and  tbe  time  this 
case  was  called  for  trial  in  Octo^,  1908,  no 
process  was  applied  for  or  Issued  to  procure 
the  presence  of  the  said  witness  John  T. 
Morris  at  the  trial  of  this  cause.  Tbat  nei- 
ther tbe  county  attorney  nor  any  of  bis  as- 
sistants knew  that  said  John  T.  Morris  bad 
returned  from  Oklahoma  to  reside  In  Hill 
county,  Tex.,  until  after  said  John  T.  Mor- 
ris bad  removed  to  tbe  state  of  Tennessee. 
Tbat  the  testimony  also  showed  that  when 
tbe  said  John  T.  Morris  delivered  said  tes- 
timony before  said  magistrate  holding  said 
inquest,  tbe  defendant  was  present  in  person 
and  by  attorney,  and  be  bad  the  opportunity 
to  cross-examine  said  witness,  and  tbat  bis 
attorney  did  In  fact  cross-examine  said  wit- 
ness John  T.  Morris,  at  said  Inquest  pro- 
ceeding. Tbat  tbe  testimony  of  the  said 
John  T.  Morris,  at  said  inquest  proceeding, 
and  tbe  testimony  Introduced  at  the  trial  of 
this  case,  shows  that  tbe  said  John  T.  Mor- 
ris was  present  at  the  time  and  place  of  tbe 
homicide,  and  tbat  one  P.  J.  Morris  was  also 
present  at  tbe  time  and  place  of  tbe  homicide, 
and  tbat  the  said  witness  P.  J.  Morris  was 
present  upon  the  trial  of  this  cause,  and  testi- 
fied to  the  facts  and  circumstances  Immediate- 
ly attending  tbe  homicide,  and  tbat  tbe  said 
testimony  of  tbe  said  John  T.  Morris,  taken 
before  said  magistrate  at  said  Inquest  proceed- 
ings, also  purported  to  state  the  facts  and  cir- 
cumstances immediately  attending  the  homi- 
cide. That  when  tbe  said  written  testimony  of 
the  said  Jobn  T.  Morris  above  referred  to  was 
so  offered  by  the  state,  the  defendant  by  his 
counsel  then  and  there  In  open  court  ob- 
jected to  tbe  admission  of  same  on  the 
grounds  tbat  same  was  an  effort  to  introduce 
tbe  testimony  of  a  witness  before  the  Jury 
without  tbe  said  witness  being  present  at  the 
trial,  and  without  tbe  defendant  or  his  at- 
torney having  an  opportunity  to  croa»«x- 
amine  said  witness  in  the  presence  of  the 
Jury,  and  tbat  It  was  a  violation  of  aectlOD 
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10,  art.  1.  of  the  BUI  of  Sights  of  the  atate 
Constitution,  which  provides  that  the  accus- 
ed in  all  criminal  prosecutions  shall  be  con- 
fronted with  the  witness  against  him.  The 
defendant  objected  to  the  admission  of  said 
testimony  for  the  further  reason  that  no 
sufficient  diligence  was  shown  to  have  been 
used  by  the  state  to  procure  the  presence  of 
the  said  John  T.  Morris  as  a  witness,  in  that, 
although  he  bad  been  absent  at  the  former 
trial,  and  although  said  written  testimony 
bad  been  used  at  said  former  trial,. and  al- 
though said  witness  had  returned  to  Hill 
county,  Tex.,  and  to  the  Immediate  scene  of 
the  homicide,  and  bad  there  resided  for  the 
first  eight  months  of  the  year  1908,  and  al- 
though It  was  generally  known  In  the  com- 
munity that  he  was  In  HIU  county,  Tex.,  no 
process  was  applied  for  or  issued  or  served 
to  procure  the  presence  of  said  witness,  al- 
though it  was  known  for  a  period  of  three 
months  prior  to  this  time  that  the  same  had 
been  reversed  by  the  court,  and  that  it  would 
be  necessary  to  try  said  cause  again,  and  the 
mandate  was  on  file  during  said  time  In  the 
district  court  of  Hill  county,  Tex.,  and  that 
tberefore  It  was  not  beyond  the  power  of  the 
state  to  procure  the  presence  of  said  witness 
at  the  trial  thereof,  and  therefore  no  suf- 
ficient predicate  was  laid  for  the  introduction 
of  said  testimony.  Defendant  further  ob- 
jected to  the  admission  of  the  said  written 
testimony  for  the  reason  that  there  was  pres- 
ent at  the  time  of  the  killing,  with  the  de- 
ceased and  with  the  said  John  T.  Morris,  to 
wit,  P.  J.  Morris,  who  was  present  In  per- 
son at  the  killing,  and  who  had  already  been 
placed  npon  the  witness  stand  by  the  state 
and  had  testified  to  the  facts  testified  to  by 
the  said  witness  John  T.  Morris,  In  the  said 
written  testimony,  and  It  was  only  cumulative 
of  the  testimony  of  the  said  P.  J.  Morris, 
who  had  testified  upon  the  stand.  All  of 
which  objections  so  urged  by  the  defendant 
were  overruled  by  the  court,  and  the  coun- 
sel for  the  state  did  read  the  said  purported 
written  testimony  of  the  said  John  T.  Moi> 
rls,  so  taken  upon  said  inquest  proceedings, 
in  the  presence  and  hearing  of  the  Jury,  the 
said  witness  testifying,  among  other  things 
herein,  that  the  defendant  approached  to 
within  12  or  15  steps  of  the  deceased  and 
fired  upon  him  with  a  shotgun  while  the  de- 
ceased was  picking  cotton  and,  P.  J.  Morris 
having  testified  In  the  previous  trial  to  the 
same  facts,  all  of  said  written  testimony  of 
the  said  John  T.  Morris  was  permitted  by 
the  court  to  be  Introduced  as  evidence  In  this 
cause  in  behalf  of  the  state. 

We  held  on  the  former  appeal  that  this  tes- 
timony was  admissible.  On  that  appeal,  how- 
ever, it  appeared  that  the  witness  was  then 
residing  In  Oklahoma,  and  had  been  for  some 
while  before  the  case  was  called  for  trial. 
It  will  be  noted  that  it  distinctly  appears 
that  It  was  not  known  to  the  county  attorney 
or  any  of  bis  assistants  that  this  witness 
liad  at  any  time  returned  to  Hill  county  or 


was  subject  to  the  process  of  the  court ;  nor 
does  any  fact  appear  In  the  record  which 
would  have  indicated  to  the  county  attorney 
or  bis  assistants  the  probability  that  the  wit- 
ness would  return ;  nor  was  any  fact  shown 
which  would  excite  Inquiry,  or  put  them  on 
notice  of  the  witness'  return  to  Hill  county, 
or  call  upon  them  to  make  an  Investigation 
touching  the  residence  of  said  witness.  It 
further  appears  that  at  the  trial  the  witness 
had  permanently  removed  from  the  state  and 
was  then  living  In  the  state  of  Tennessee. 
We  think  that  the  rule  Is,  ordinarily  at  least, 
that  if,  at  the  time  of  the  trial,  the  witness 
whose  testimony  Is  sought  to  be  introduced  is 
beyond  the  Jurisdiction  of  the  court,  a  suf- 
ficient predicate  is  laid  for  the  admission  of 
his  testimony  regularly  and  properly  taken 
In  writing  at  the  examining  trial.  A  case 
might  arise  where  there  was  a  suggestion  of 
collusion  In  which  we  might  not  feel  au- 
thorized to  hold  such  testimony  admissible, 
If  the  ordinary  process  could,  while  the  wit- 
ness resided  In  the  county  of  the  prosecu- 
tion, have  secured  his  attendance;  but  that 
case  we  have  not  before  us.  Here  there  was 
no  pretense  that  the  officers  representing  the 
state  knew  of  the  return  of  the  witness  to 
HIU  county,  nor  was  there  any  fact  shown  by 
which  his  return  from  Tennessee  could  have 
been  procured  by  the  state,  ndr  any  fact  ex- 
cept the  single  one  of  his  return  to  HIU  coun- 
ty after  his  removal  to  Oklahoma  and  bis 
subsequent  and  definite  removal  to  Tennessee 
as  a  permanent  place  of  residence.  We  think 
It  clear  therefore  that  there  was  no  error  in 
admitting  this  testimony. 

4.  Complaint  is  made  of  the  following  para- 
graph of  the  court's  charge:  "In  this  con- 
nection you  are  charged  that  the  fact  that 
the  defendant  was  Informed  that  the  deceas- 
ed had  been  gruilty  of  Insulting  conduct  or  the 
use  of  insulting  words  towards  the  defend- 
ant's wife  would  not  prevent  a  shooting,  if 
there  was  such  shooting,  from  being  unlaw- 
ful." The  paragraph  complained  of  and  as- 
saUed  Is  a  part  of  the  first  subdivision  of 
the  court's  charge  in  which  he  Instructs  them, 
in  substance,  that  If  appellant  unlawfully 
killed  the  deceased,  he  would  be  guilty  of 
manslaughter,  and  in  which  paragraph  they 
were  Instructed  that.  If  they  have  a  rea- 
sonable doubt  as  to.  whether  he  did  so, 
they  would  find  him  not  guilty  and  so  say, 
and  Is  Immediately  followed  by  the  second 
paragraph  of  the  court's  charge  where  the 
Issue  of  self-defense  is  submitted.  In  which 
the  Jury  are  Instructed  that  it  Is  not  neces- 
sary that  there  should  have  been  any  real 
danger  In  order  to  entitle  defendant  to  a  ver- 
dict of  not  guilty;  but  it  is  only  necessary 
that,  viewing  the  matter  from  his  stand- 
point, and  from  his  standpoint  alone,  the 
acts  and  conduct,  or  either,  of  the  deceased 
caused  the  defendant  to  have  a  reasonable  ex- 
pectation or  fear  of  death  or  serious  bodily 
Injury,  and  that  he  acted  at  the  time  under 
such  reasonable  expectation  or  fear.    It  is 


Digitized  by 


Google 


816 


117  SOUTHWESTEEN  BSO^ORTEB. 


CTez. 


undoubtedly  true,  as  the  court  charged,  that 
Insulting  conduct  towards  one's  -wife  will  not 
Justify  killing  the  person  offering  the  Insnlt. 
The  principal  effect  of  such  Insult  Is  to  re- 
duce the  killtQg  to  the  grade  of  manslaughter. 
It  should  be  farther  stated  that  the  court 
charged  the  Jury  that  defendant  had  the 
right  to  arm  himself  and  seek  the  deceased 
for  the  l>arpo8e  of  an  explanation  of  his  con- 
duct, bnt  that  he  would  not  be  Justified  In 
law  in  killing  the  deceased,  unless  at  the  time 
be  did  so  the  deceased,  by  his  acts  and  con- 
duct, or  either,  caused  the  defendant  to  bare 
a  reasonable  expectation  or  fear  of  suffering 
death  or  serious  bodily  injury  at  the  hands 
of  the  deceased.  We  think  the  charge  of  the 
court,  construed  altogether,  is  substantially 
unassailable  and  presents  In  a  clear  and  lucid 
manner  the  Issues  raised  by  the  testimony. 

We  have  been  led,  by  carefully  examining 
the  record  and  a  patient  consideration  of  ap- 
pellant's brief  and  argument,  to  conclude  that 
there  Is  no  error  in  the  record  for  which  the 
case  should  be  reversed. 

It  is  therefore  ordered  that  the  same  be, 
and  It  is  hereby,  in  all  things  affirmed. 


CRAIGHEAD  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
10,  19C9.) 

HlOHWATS  (I  164*)— Obstbuction— Pbosectj- 

TioN— Evidence— iNSTBUCTioNS. 

Where,  on  a  trial  for  willfullv  obstmcting 
a  public  road  across  the  land  of  accused,  he 
testified  that  he  had  obtained  permission  from 
the  commissioners'  court  to  survey  the  land  at 
bis  own  expense  and  locate  the  boundary  lines 
of  the  road,  and  that  he  sarveyed  the  land  and 
placed  a  fence  five  feet  from  the  line  on  his  own 
land,  leaving  that  much  land  for  the  benefit  of  the 
public  not  called  for  by  the  field  notes,  the  re- 
fusal to  charge  that  if  accused,  when  he  built 
the  fence,  believed  that  it  was  built  on  his  own 
land,  or  on  the  boandaiy  line  of  the  road,  he 
should  be  acquitted,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  S  453 ;   Dec.  Dig.  i  164.*] 

Appeal  from  Stephens  County  Court;  A.  J. 
Power,  Judge. 

W.  A.  Craighead  was  convicted  of  obstmct- 
ing a  public  road,  and  he  appeals.  Bevers- 
«d  and  remanded. 

W.  P.  Sebastian,  for  appellant.  Stubble- 
field  &  Patterson  and  F.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  companion 
case  to  the  case  of  Edgar  Craighead  v.  State 
<No.  4,442,  decided  at  the  present  term  of 
the  court)  116  S.  W.  579. 

Appellant  was  the  father  of  Edgar,  and  Is 
charged  with  obstmcting  the  same  road.  It 
is  disclosed  by  the  evidence  that  there  bad 
been  a  road  laid  out  some  years  prior  to  the 
alleged  obstruction,  known  as  the  "Brecken- 
rldge  and  Albany  Road,"  which  ran  across 


appellant's  land  in  part,  and  it  is  this  par- 
ticular portion  of  the  road  which  is  charged 
to  have  been  obstructed.  The  exact  boun- 
daries of  the  road  at  this  point  seem  to  have 
been  somewhat  uncertain.  Two  parties,  who 
had  obtained  authority  from  the  commission- 
ers' court  to  put  up  a  telephone  line  along 
this  public  road,  testified  to  having  been  ob- 
structed, and  to  conversations  they  had  with 
appellant  At  the  same  meeting  of  the  com- 
missioners' court  at  which  these  gentlemen 
obtained  permission  to  coastmct  the  tele- 
phone line,  appellant  requested  the  commis- 
sioners' court  to  survey  accurately  and  as- 
certain definitely  the  boundary  lines  across 
his  land  on  this  public  road.  This  they  de- 
clined to  do,  as  they  were  satisfied  with  the 
road  as  originally  viewed  by  the  Jury.  How- 
ever, they  agreed  that  appellant  might  sur- 
vey the  land  at  his  own  expense.  Being  a 
surveyor  himself,  he  obtained  the  necessary 
instmments  and  the  field  notes  as  mn  by  the 
Jury  of  view,  and  surveyed  the  south  line 
of  the  road  across  his  land,  as  shown  by  the 
field  notes  as  originally  mn  by  the  Jury  of 
view  and  recorded  in  the  records  of  the  com- 
missioners' court  In  doing  so,  be  states 
that  he  ran  the  line  according  to  the  field 
notes,  and  placed  bis  fence  five  feet  outside 
of  this  surveyed  line,  leaving  that  much  of 
his  land  in  the  public  road.  There  seems  to 
be  no  controversy  in  regard  to  this  testimony. 
The  court  charged  the  Jury  in  a  general 
way  that  in  order  to  constitute  this  offense 
the  obstmction  must  be  willful ;  that  is, 
with  legal  malice  and  evil  intent  He  fur- 
ther charged  the  Jury  that  a  public  road  may 
be  not  less  than  40  nor  more  than  60  feet  In 
width,  and  that  a  public  road  may  be  estab- 
lished by  a  petition  being  presented  to  the 
commissioners'  court  and  by  the  said  com- 
missioners' court  making  and  entering  upon 
the  minutes  of  the  court  an  order  appointing 
five  freeholders  as  a  Jury  of  view,  who  acted 
in  accordance  with  and  by  authority  of  the 
commissioners,  and  their  written  report  de- 
scribing said  road  being  duly  approved  by  the 
commissioners'  court  and  recorded  in  the 
minutes  of  the  commissioners'  court.  How- 
ever, if  the  road  actually  located  on  the 
ground  and  traveled  by  the  public  for  a 
period  of  10  years  or  more  nnder  a  claim  of 
ownership  by  the  county,  the  said  county 
being  in  peaceable  and  adverse  and  open 
possession  of  same,  and  appointing  hands  and 
appointing  overseers  for  said  time  and  by 
said  county,  varies  and  Is  different  from  the 
one  described  by  the  Jury  of  view,  and  the 
one  described  by  the  Jury  Is  not  used  for  a 
public  road,  and  has  not  been  for  10  years 
or  more,  then  and  in  that  event  the  one 
actually. traveled  and  located  and  worked 
by  the  road  bands  is  the  true  road.  Bearing 
all  the  foregoing  In  mind.  If  the  Jury  should 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  did,  on  or 
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about  the  &tb  day  of  September,  1908,  unlaw- 
fully and  willfully  obstruct  the  road  In  ques- 
tion as  charged,  they  should  find  him  guilty 
and  assess  his  punishment  at  a  fine  not  ex- 
ceeding $500.  Tlfls,  in  a  general  way,  Is  the 
substance  of  the  court's  charge. 

The  court  refused  to  give  the  following 
requested  Instruction:  "Xon  are  charged 
that  If  you  believe  from  the  evidence  In  this 
cause  that  the  defendant,  at  the  time  he  built 
the  fence  alleged  In  this  case  to  be  an  ob- 
struction, believed  that  It  was  being  built  up- 
on his  own  land,  or  that  it  was  being  placed 
upon  the  south  boundary  line  of  said  road, 
or  if  there  is  a  reasonable  doubt  in  your 
minds  from  the  evidence  in  this  case  as  to 
whether  the  defendant  thought  he  was  plac- 
ing said  fence  on  his  own  land,  or  on  the 
south  boundary  line  of  said  road,  you  will 
give  the  defendant  the  benefit  of  the  doubt, 
and  acquit  him."  These  charges  should  have 
been  given.  They  present  definitely  and  spe- 
cifically the  Issne,  raised  by  appellant's  tes- 
timony, to  the  effect  that  be  had  obtained 
permission  to  run  the  line  accurately  at  his 
own  expense,  and  that  having  done  so,  and 
having  placed  the  fence  five  feet  away  from 
this  line  on  his  own  land,  leaving  that  much 
land  for  the  benefit  of  the  public  not  called 
for  by  the  field  notes,  that  he  was  not  guilty, 
or,  if  there  was  a  reasonable  doubt  on  this 
question,  be  would  be  entitled  to  a  verdict  of 
not  guilty.  His  testimony  went  directly  to 
two  crucial  points  of  the  case,  to  wit:  First, 
whether  the  road  was  obstructed  at  all ;  and, 
second,  that,  if  it  was,  under  the  circumstan- 
ces it  was  not  willful.  If  the  Jury  believed 
either  proposition,  he  was  entitled  to  a  ver- 
dict of  not  guilty.  See  Farrier  v.  State  (Tex. 
Cr.  App.)  113  S.  W.  763 ;  Craighead  v.  State 
(decided  at  the  present  term)  116  8.  W.  579. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


PUGH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
10,  1909.) 

1.  Drunkards  (|  10*)— Criminal  DBCNXxn- 
KEss — "Public  Pi.ace." 

Where  those  who  were  at  an,  entertainment 
at  a  private  residence,  where  accused  was  claim- 
ed to°  have  been  drunk,  were  there  by  InTitation 
of  the  owner,  who  had  had  only  two  such  en- 
tertainments within  eight  months,  when  only 
invited  guests  were  present,  the  place  was  not  a 
"public  place,"  so  as  to  sustain  a  conviction  for 
being  drunk  In  a  public  place. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Cent  Dig.  {  10;   Dec.  Dig.  {  10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6806-5812 ;   vol.  8,  p.  7773.] 

2.  Gamiwo  (1 72*)— Okfenses— PtJBLio  Placx. 

A  mere  gathering  of  invited  guests  at  an 

entertainment  at  a  private  residence  would  not 

make  it  a  public  place,  within  die  gaming  laws. 

(Ed.    Note. — For    other    cases,    see    Gaming, 

Cent  Pig.  SS  168-186;   Dec.  Dig.  f  72.»] 


Appeal  from  Stephens  County  Court;  A. 
J.  Power,  Judge. 

Jesse  Pugh  was  convicted  of  being  drunk 
at  a  public  place,  and  be  appeals.  Reversed 
and  remanded. 

W.  P.  Sebastian,  for  appellant  F,  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  being  drunk  in  a  public  place.  The 
facts,  without  dispute,  show  that,  if  appel- 
lant was  drunk,  it  was  at  the  private  resi- 
dence of  Charley  Knox.  The  facts  further 
show,  without  dispute,  that  Knox  resided 
about  five  miles  east  of  the  town  of  Brecken- 
rldge;  that  on  the  night  of  the  Ist  of  Feb- 
ruary, 1907,  Knox  and  his  wife  gave  an 
entertainment  to  a  few  friends,  and  only  to 
those  who  were  Invited.  It  was  an  exclusive 
affair,  and  confined  only  to  those  invited. 
Among  the  families  Invited  were  those  of 
Mr.  Goodwin  and  Mr.  Pugh,  father  of  ap- 
pellant. These  guests  met  at  the  residence 
of  Knox,  as  before  stated,  at  the  invitation 
of  Knox  and  wife;  and  Knox  and  wife  did 
not,  on  this  or  any  other  occasion,  throw 
open  the  doors  of  their  residence  for  public 
entertainment  of  any  sort,  and  it  was  not 
a  place  where  such  entertainments  were  giv- 
en, nor  where  people  commonly  resorted  for 
the  purpose  of  recreation,  entertainment,  or 
amusement,  and  had  never  been.  This  is 
the  testimony  of  Knox  and  wife.  They  fur- 
ther stated  that  they  had  never  given  any 
social  entertainment,  except  on  one  occasion, 
prior  to  the  occasion  mentioned,  which  had 
occurred  about  eight  months  before  appel- 
lant was  charged  with  being  drunk.  In 
regard  to  appellant's  condition  it  was  shown 
by  the  testimony  that,  some  time  after  the 
parties  had  assembled,  appellant  was  seen 
lying  down  in  the  yard  apparently  sick ;  and 
some  of  the  evidence  shows  that  he  vomited, 
and  there  is  also  evidence  to  the  effect  that 
one  or  more  of  the  witnesses  detected  the 
odor  of  intoxicating  liquors  about  his  person. 
No  witness  testified  to  having  seen,  or  even 
known,  of  his  taking  a  drink  of  intoxicating 
liquor ;  nor  was  he  seen  in  possession  of  any. 

There  are  several  interesting  questions  pre- 
sented for  revision,  which  we  deem  unnec- 
essary to  discuss,  inasmuch  as,  under  our 
view  of  the  law  and  the  evidence,  if  It  be 
conceded  that  appellant  was  drunk,  this  did 
not  occur  at  a  public  place.  The  private 
residence  of  Knox  and  his  wife  was  not  a 
public  place,  under  the  statute;  nor  was 
there  any  fact  Introduced  in  evidence  which 
shows,  or  tends  to  show,  that  it  was  such 
public  place.  See  Bordeaux  v.  State,  31  Tex. 
Cr.  R.  37,  19  S.  W.  603.  A  private  residence 
is  not  a  public  place,  but  may  be  made  to 
partake  of  the  nature  of  a  public  place  if 
resorted  to  in  such  manner  as  is  prohibited 
by   the  gaming  laws;    but  in  such  case  it 
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muBt  be  resorted  to  as  prohibited  by  the 
statute,  and  thereby  constitute  a  place  where- 
at gaming  is  prohibited.  The  definition  of 
"public"  under  the  gaming  statutes  has  been 
held  to  apply  to  this  offense.  Murchlson  y. 
State,  24  Tex.  App.  8,  6  S.  W.  508.  There 
bad  been  but  two  entertainments  at  this 
residence;  the  interval  between  them  being 
eight  months.  The  testimony  is  conclusive 
that  no  one  was  authorized  to  be  at  this  resi- 
dence at  either  time,  except  the  invited 
guests,  and  these  were  constituted  by  the 
invited  friends  of  Knox  and  wife.  See,  also, 
Gomprecht  v.  State,  86  Tex.  Cr.  R.  434,  87 
S.  W.  734 ;  Galloway  v.  State  (Tex.  Cr.  App.) 
26  S.  W.  67 ;  Hipp  v.  State,  45  Tex.  Cr.  R. 
200,  75  S.  W.  28,  62  L.  R.  A.  973;  White's 
Ann.  Pen.  Code,  art.  150,  iS  229,  230.  If 
gaming  had  occurred  at  the  time  and  place 
appellant  was  charged  with  being  drunk, 
under  the  facts  of  this  case,  there  could  have 
been  no  punishment  under  our  gaming  laws. 
It  would  be  rather  an  anomaly  to  hold  that 
this  was  a  public  place,  where  a  man  could 
be  found  drunk  In  violation  of  the  statute, 
and  yet  not  a  common  resort  at  a  private 
residence,  for  gaming.  A  private  residence 
cannot  be  a  public  place  within  the  terms 
of  our  statute,  nor  at  any  time,  unless  it  is 
made  public  by  being  thrown  open  for  access 
to  the  publia  There  Is  no  statute  under  our 
Clodes  that  would  make  a  private  residence, 
under  the  facts  stated,  a  public  place.  Nor 
does  the  mere  fact  that  a  few  invited  guests 
attended  the  gathering  of  a  friend  at  the 
private  residence  of  their  friend  constitute 
that  gathering  a  public  one,  or  the  residence 
a  public  place.  Terry  v.  State,  22  Tex.  App. 
679,  3  S.  W.  477.  It  may  be  questioned  that 
the  evidence  Is  sufficient  even  to  show  that 
appellant  was  drunk;  but  clearly  it  excludes 
the  idea  that,  if  he  was  drunk,  it  was  a 
public  place. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded.    ° 


JACKSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  24, 

1906.     Rehearing  Denied  March  23,  1909.) 

1.  Licenses  (§  19*)— Occupatioh  Tax— Bab- 

BEBS— COHSTITUTIOKAI,     LAW— "MECHANIC- 

AI.  Pttbsuit." 

The  trade  of  a  barber  la  a  "mechanical  pur- 
suit," within  the  meaning  of  Const,  art.  8, 1  1, 
exempting  peisons  engaged  in  mechanical  pur- 
suits from  an  occupation  tax:  and  hence  Acts 
30th  Leg.  1907,  p.  273,  c.  l4l,  imposing  a  li- 
cense tax  on  barbers,  is  invalid,  as  contravening 
such   provision. 

[Ed.    Note. — For   other   cases,    see    Licenses, 
Dec.  Dig.  i  19.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4462.] 

2.  CoNSTiTuxioNAi,  Law— (J   208*)— Occupa- 
tion Tax— BABBEBS— DiSCBIMINATION. 

AcU  30th  Leg.  1907,  p.  273,  c.  141,  Im- 
posing a  license  tax  on  barbers,  but  exempting 


from  the  tax  (1)  students  of  the  State  Univer- 
sity and  other  schools  of  the  state  who  are 
making  their  way  through  school  by  serving  as 
barbers ;  (2)  those  servmg  as  barbers  in  elee- 
mosynary institutions  of  the  state;  and  (3) 
those  following  the  occupation  of  barbers  in 
towns  of  1,000  inhabitants  or  less — is  uncon- 
stitutional, as  discriminating. 

[EM.  Note.— For  other  cases,  see  Gonstitn- 
tional  Law,  Dec.  Dig.  I  208.*] 

8.  CoNSTiTDTioNAi-  Law  (S  205*)— Occupa- 
tion Tax — Babbebs— Special,  Pbivileoes. 
The  act  is  also  void  as  violating  Bill  of 

Rights,  {  8,  in  that  it  grants  special  privileges 

to  certain  htdividuals. 
[Ed.  Note.— For  other  cases,  see  Gonstitutioii- 

al  Law.  Cent  Wg.  Sf  591-624 ;  Dec.  Dig.  i  205.*1 
Ramsey,  J.,  dissenting. 

Appeal  from  Dallas  County  Court,  at  Law; 
W.  M.  Holland,  Judge. 

W.  A.  Jackson  was  convicted  of  an  offense, 
and  appeals.  Reversed,  and  prosecution  or- 
dered dismissed. 

Crawford  &  Crawford  and  W.  I.  Ford,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  act  of  the  Thirtieth  Leg- 
islature regrulating  the  practice  of  barbering, 
the  registering  and  licensing  of  persons  to 
carry  on  such  practice,  etc. 

The  facts  show  that  on  the  21st  of  October 
last  appellant  was  following  and  had  been 
pursuing  his  trade  or  occupation  as  a  barber 
for  about  six  years,  and  by  this  means  earn- 
ed support  for  himself  by  cutting  the  hail 
and  shaving  the  beards  of  those  who  patron* 
ized  his  shop,  and  on  the  jparticular  dat« 
in  question  he  had  cut  the  hair  of  S.  D. 
Williams,  as  well  as  shaved  him,  for  which 
he  charged  the  price  of  35  cents  for  the  hair 
cutting  and  15  cents  for  shaving  him.  In 
other  words,  the  agreed  statement  of  facta 
shows  that  he  was  a  barber  following  that 
business,  and  was  at  the  time  of  the  passage 
of  the  law  with  the  violation  of  which  he  fs 
oharged,  and  had  been  for  six  years,  and 
that  under  the  law  he  would  have  been  en- 
titled to  a  certificate  of  registration  upon 
his  making  the  proper  affidavit  for  that 
purpose,  and  that  he  had  not  made  such  aflS- 
davlt,  and  that  the  tmrber's  certificate  of 
registration  bad  not  been  Issued  to  bim  by 
the  board  provided  for  by  the  act  of  tbe 
Legislature.  The  agreed  statement  of  facts  is 
sufficient  to  show  a  violation  of  the  act. 

Motion  was  made  to  quash  the  complaint 
and  information,  in  that  the  law  was  un- 
constitutional, being  in  contravention  of  ar- 
ticle 8,  {  1,  of  the  Constitution,  which  pro- 
vides that  the  Legislature  "may  tax  Incomes 
of  both  natural  perspns  and  corporations  oth- 
er than  municipal,  except  that  persons  en- 
gaged in  mechanical  and  agricultural  pur- 
suits shall  never  be  required  to  i>ay  an  oc- 
cupation   tax";    the   contention    under    this 
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gronnd  being  tbat  the  occnpatloii  of  a  bar- 
ter is  a  mechanical  pursuit,  and  therefore 
protected  by  aald  provision  of  the  Constitu- 
tion, and  the  fees  required  to  be  paid  by 
him  before  he  can  pursue  said  occupation  are 
a  tax  within  the  meaning  of  said  section  of 
said  Constitution.  The  authorities  are  some- 
what divided  as  to  whether  or  not  the  pro- 
fession or  teade  of  a  barber  is  a  mechanical 
pursuit  In  Texas  It  has  been  held  in  Fore 
«t  al.  V.  Cooper  (Tex.  Civ.  App.)  84  S.  W.  341, 
that  tbe  tools,  implements,  and  appurtenan- 
ces of  a  barber  shop  are  exempt  from  execu- 
tion. This  ruling  seems  to  have  been  fol- 
lowed In  Tennessee  in  the  case  of  Terry  t. 
McDanlel,  103  Tenn.  415,  63  S.  W.  732,  46 
L.  R.  A.  559.  For  some  of  the  decisions  of 
the  different  courts  of  the  Union,  see  Terry  v. 
McDanlel,  supra.  In  Louisiana  tbe  Supreme 
Court  held,  in  State  v.  Him,  46  Ia.  Ann. 
1443,  16  South.  403,  that  the  pursuit  was  me- 
chanical, and  that  the  barber  was  not  sub- 
ject to  pay  an  occupation  tax.  The  Con- 
stitution of  Louisiana  provides  "that  the 
Legislature  may  levy  an  occupation  tax  upon 
all  occupations,  except  •  •  *  mechanical 
pursulte.  •  •  • "  See  article  206,  Const. 
La.  1879.  Passing  upon  that  question,  this 
language  Is  used  by  the  Supreme  Court  of 
that  state:  "The  Constitution  of  the  state 
exempts  from  license  tax  persons  engaged  in 
mechanical  pursuits.  Defendant  Is  a  barber, 
and  the  sole  question  is  whether  the  trade 
of  a  barber  is  a  mechanical  pursuit,  within 
the  meaning  of  the  Constitution.  We  think 
it  is.  The  labor  of  a  barber  Is  manual.  His 
work  is  mechanical.  Hair  cutting  Is  as  much 
A  mechanical  pursuit  as  wood  cutting."  See, 
also.  State  v.  Dlelenschnelder,  44  La.  Ann. 
1116,  11  South.  823.  This  court,  in  MulUnnix 
▼.  State,  42  Tex.  Or.  R.  626,  60  S.  W.  768,  held 
that  "in  its  broadest  sense  a  mechanic  is  any 
one  who  is  a  skilled  worker  with  tools."  See, 
also.  City  of  New  Orleans  v.  Lagman,  43  La. 
Ann.  1180,  10  South.  244;  Theobalds  v.  Con- 
ner, 42  La.  Ann.  787,  7  South.  689;  City  of 
New  Orleans  v.  Bayley,  35  La.  Ann.  646.  If 
we  are  right  in  the  contention  that  appel- 
lant's business  was  a  mechanical  pursuit,  the 
Legislature  was  powerless  to  levy  a  tax  upon 
it,  although  they  might  call  it  a  license 
fee.  This  license  fee  does  not  ai^Iy  to  all 
barbers  alike,  even  in  the  same  classification, 
if  classification  is  authorized. 

The  second  proposition  relied  upon  by  ap- 
pellant is  that  the  act  is  unconstitutional,  in 
that  it  Is  discriminating,  and  not  equal  and 
uniform,  in  that  said  law  exempts  from  said 
license  fee  (1)  students  of  the  State  Univer- 
sity, and  other  schools  of  the  state,  who  are 
or  may  be  making  their  way  through  school 
by  serving  as  barbers;  (2)  it  exempts  those 
who  may  be  serving  as  barbers  in  any  of  the 
eleemosynary  institutions  of  the  state;  and 
(3)  it  exempts  persons  following  the  occupa- 
tion of  barber  in  towns  of  1,000  inhabitants 
-or  less;  and  it  is  further  claimed,  in  this  con- 
nection, that  tbe  law  is  void  because  in  tbe 


particulars  above  mentioned  It  violates  sec- 
tion 3  of  the  Bill  of  Rights  of  Texas,  in  that 
it  grants  special  privileges  to  certain  indi- 
viduals and  denies  such  privileges  to  this  de- 
fendant, all  of  whom  follow  tbe  same  occu- 
pation. We  believe  these  propositions  are  well 
taken,  and  have  t>een  so  recently  discussed 
by  this  court  in  the  cases  of  Ex  parte  Woods, 
108  8.  W.  1171,  and  Owens  v.  State,  112  S. 
W.  1075,  decided  at  the  Dallas  term,  1908, 
we  deem  it  unnecessary  to  go  into  an  elucida- 
tion of  them.  Tbe  eighth  section  of  the  act 
(Acts  30th  Leg.  1907,  p.  276,  a  141)  reads  as 
follows:  "Nothing  in  this  act  shall  prohibit 
any  person  from  serving  as  a  barber  appren- 
tice under  a  barber  authorized  to  practice 
bis  trade  under  this  act:  Provided,  that  any 
person  desiring  to  so  work  as  an  apprentice 
must  apply  to  said  board  to  have  his  name 
entered  in  a  register  kept  by  the  board  for 
such  purpose,  giving  the  date  of  his  appren- 
ticeship, and  after  serving  two  years  in  tbe 
trade  be  will  then  be  eligible  to  become  a 
registered  barber,  by  complying  with  the  pro- 
visions of  section  7  of  this  act:  Provided, 
that  nothing  in  this  act  shall  apply  to  the 
students  of  the  State  University  or  other 
schools  of  the  state  who  are  or  may  be  mak- 
ing their  way  through  school  by  serving  as 
l>arber,  or  those  serving  as  barber  In  any  of 
the  eleemosynary  institutions  of  the  state; 
nor  shall  the  provisions  of  this  section  apply 
to  persons  serving  as  barber  in  towns  of 
1000  inhabitants  or  less."  Section  6  of  the 
same  act  requires  every  person  engaged  in 
the  business  of  barbering,  within  90  days 
after  the  approval  of  the  act,  to  file  with 
the  secretary  of  the  board  of  examiners  an 
affidavit  setting  forth  his  name,  residence, 
and  length  of  time  during  which,  and  tbe 
place  in  which,  he  has  practiced  such  occu- 
pation, and  shall  pay  to  the  treasurer  of  said 
board  $2,  and  a  certificate  of  registration 
entitling  him  to  practice  said  occupation  In 
this  state  shall  be  issued  to  him  subject  to 
the  provisions  of  this  act 

It  would  hardly  be  contended  that  under 
the  exemptions  of  section  8,  supra,  the  stu- 
dents of  the  University,  the  pupils  of  other 
state  schools,  those  who  may  be  serving  as 
barbers  in  eleemosynary  institutions,  and 
those  who  follow  the  occupation  of  a  barber 
in  towns  of  1,000  inhabitants  or  less,  are  not 
subject  to  the  provisions  of  this  law.  All 
other  barbers  are.  The  intention  of  this  act. 
It  would  seem,  from  its  caption.  Is  to  regulate 
the  practice  of  I>arbering,  registering  and  li- 
censing persons  to  carry  on  such  practice,  and 
to  insure  better  education  of  the  practice, 
and  to  Insure  better  sanitary  conditions  In 
barber  shops,  and  to  prevent  the  spread  of  dis- 
ease in  the  state  of  Texas,  and  declaring  an 
emergency.  If  the  Constitution,  requiring  all 
taxes  to  be  equal  and  uniform,  provided  such 
a  tax  or  license  fee  may  be  levied  as  provided 
by  this  bill,  and  It  would  make  no  difference 
whether  it  Is  a  license  fee  or  a  tax,  so  far  as 
these  provisions  are  concerned,  then  barbers 
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at  the  University  and  other  scfaools.  In  elee- 
mosynary institutions,  and  In  towns  of  1,000 
InbabltantB  or  less,  are  not  brought  within 
Its  provisions,  and  are  not  sabjected  to  the 
same  penalties,  regulations,  or  control  as 
are  those  who  come  within  Its  provisions.  It 
may  not  be  readily  perceived,  nor  intelligently 
understood,  why  a  barber  or  a  lot  of  bar- 
bers in  the  various  towns  of  Texas  of  1,000 
inhabitants  or  less  could  not  as  easily  sinread 
contagious  or  infectious  diseases  from  their 
shops  as  could  the  barbers  in  towns  of  1,000 
or  more.  There  Is  nothing  expressed  In  the 
law,  nor  in  fact,  which  would  indicate  that 
the  smaller  towns  and  barber  shops  therein 
are  less  liable  to  spread  infectious  or  contagi- 
ous diseases  than  are  the  barber  shops  in 
the  larger  towns.  Nor  is  there  anything  pat- 
ent on  the  face  of  the  law,  nor  to  be  per- 
ceived from  occult  vision  beyond  the  law,  why 
a  barber  in  a  school  or  University  or  eleemos- 
ynary institution  would  not  as  readily  spread 
from  bis  shop  diseases  as  barbers  who  do  not 
operate  In  such  places.  It  may  or  may  not 
be  a  fact  that  the  great  student  body  of 
oar  State  University  will  confine  themselves 
entirely  to  barbers  Inside  the  Institution, 
and  may  not  go  upon  the  streets  of  the  city 
of  Austin,  and  Into  the  barber  shops,  and 
cash  contagious  diseases,  and  then  visit  the 
institution,  and  be  operated  upon  by  the  stu- 
dent barber,  and  thus  spread  disease;  and 
so  as  to  the  other  public  schools  of  the  state 
scattered  around  in  villages  and  hamlets  of 
1,000  or  less  Inhabitants,  and  thus  spread  the 
disease.  Bnt,  whatever  may  have  been  the 
thought  In  the  legislative  mind  as  to  why 
these  classes  or  persons  should  be  exempted, 
in  violation  of  the  provisions  of  the  Constitn- 
tlon,  we  are  of  opinion  that  such  Intent  can- 
not operate,  and  we  are  of-  opinion  that 
the  favored  and  exempted  classes  mentioned, 
especially  with  reference  to  the  barbers  in 
schools  and  eleemosynary  institutions,  can- 
not be  exempt,  and  this  law  remain  constitu- 
tional. Sanitary  regulations  should  operate 
upon  all  alike,  when  subject  to  same  condi- 
tions. 

There  are  other  questions  raised,  perhaps, 
that  might  be  equally  fatal  to  the  law ;  but, 
whatever  else  may  be  said  of  this  act,  we  are 
of  opinion  that  the  recent  cases  of  Ex  parte 
Woods,  108  S.  W.  1171,  and  Owens  v.  State, 
112  &  W.  1075,  decided  at  the  Dallas  term, 
are  conclusive  against  the  validity  of  this 
law.  For  those  who  feel  sufficiently  interest- 
ed to  follow  up  the  question  we  refer  to  those 
cases  for  authority. 

The  law,  therefore,  is  held  nnconstltutlon- 
al;  and  the  Judgment  Is  reversed,  and  the 
prosecution  la  ordered  dismissed. 

RAMSET,  J.  (dissenting).  I  am  unable  to 
agree  to  the  opinion  or  Judgment  of  the  ma- 
jority of  the  court  If  it  be  conceded  that 
the  small  sum  required  to  be  paid  for  cer- 


tificates Is  a  "tax,"  In  the  sense  In  whidi 
that  word  la  nsed  in  the  Constltntlon,  then 
it  would  follow  logically  that  the  law  la 
Invalid,  since  it  contains  numerous  excep- 
tions not  based  on  any  reasonable  or  ra- 
tional classification.  However,  I  do  not  be- 
lieve the  $2  required  to  be  paid  under  tha 
terms  of  this  act  is  in  any  proper  sense  a 
tax,  or  any  part  or  portion  of  tiie  taxing 
system  of  the  state.  I  deem  it  unnecessary 
to  elaborate  my  views.  Hy  sole  purpose  la 
to  state  my  position.  With  great  reluctance, 
I  respectfully  enter  my  dissent. 

The  following  authorities,  I  believe,  abun- 
dantly sustain  my  position:  Geib  ▼.  State,  31 
Tex.  Or.  R.  614,  21  S.  W.  190;  Twin  City 
Bank  ▼.  Nebeker,  167  U.  S.  186,  17  Sup.  Ct 
766,  42  L.  Ed.  134;  Harper  v.  Blberton,  23 
Ga.  666;  State  v.  Bernhelm,  19  Mont  512, 
4»  Pac.  441;  State  t.  Wright,  14  Or.  365, 
12  Pac.  708;  Brown  v.  Galveston,  97  Tex. 
17,  76  8.  W.  488;  Johnson  v.  Loper,  46  N. 
J.  Law,  325;  State  of  Minn.  t.  Zeno,  79 
Minn.  80,  81  N.  W.  748,  48 1..  E.  A.  88,  79  Am. 
St  Rep.  422;  State  v.  Sharpleas,  31  Wash.  191, 
71  Pac.  737,  96  Am.  St.  Rep.  893:  Ex  parte 
Lucas,  160  Mo.  218, 61  S.  W.  219.  In  the  last 
three  cases  cited  quite  similar  statntes  were 
upheld.  25  Cyc.  605;  People  v.  Naglee,  1 
Cal.  232.  52  Am.  Dec.  312;  Terre  Haute  t. 
Kersey,  159  Ind.  300,  64  N.  E.  469,  95  Am.  St 
Rep.  298;  People  v.  Coleman,  4  Gal.  46,  60 
Am.  Dec.  581;  Ex  parte  Gregory,  20  Tex. 
App.  210,  64  Am.  Rep.  616.  Many  others 
might  be  dted. 


EVANS  V.  STATE. 

(Cpnrt  of  Criminal  Appeals  of  Texas.    Feb.  24. 
1909.    Rehearing  Denied  March  28,  1909.) 

1.  Cbihinal  Law  ({  1166*)— Motioit  fob  New 

TbIAI/— RKVIXW  OS  APPEAi. 

Accused  moved  for  a  new  trial  on  the 
ground  that  an  important  witness,  who  had  ap- 
peared at  the  trial,  before  the  case  waa  reach- 
ed became  intoxicated  and  was  locked  up  in  the 
city  jail,  but  there  was  no  motion  made  to 
continue  the  case  on  account  of  the  absence  of 
the  witness,  nor  was  any  process  asked  to  se- 
cure bis  attendance,  and  the  court  refused  to 
grant  a  new  trial.  Beld,  that  this  matter  can- 
not be  revised  on  appeal. 

[Ed.    Note.— For   other   cases,    see   Ciiminal 
Law,  Cent  Dfg.  {  3069;   Dec.  Dig.  i  1156.*] 

2.  Ckiminai,  Law  (§  941*)  —  Groundb  fob 
New  TbiaIi— CuMDLATivB  Evidence. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  merely 
cumulative  of  that  introduced  at  the  trial. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  2328;   Dec.  Dig.  i  941.*1 

3.  Ckiminal  Law  (J  939*)  —  Monona  fob 
New  Teiai/— Newlt  Discovkbbo  Evidxrcb 
—Diligence. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  la  properly  refused, 
where  an  inquiry  of  the  witnesses  who  testified 
at  the  trial  would  have  shown  the  presence  of 
the  newly  discovered  witnesses,  and  there  was 
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DO  showing  that  accoaed  did  not  Iraow  of  their 
presence. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  <{  2318,  2319;  Dec.  Dig.  I 
939.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  W.  W.  Nelms,  Judge. 

Fred  Brans  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

Hemphill  &  House,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  giv- 
en eight  years  in  the  penitentiary. 

The  first  contention  In  the  motion  for  new 
trial  is  that  appellant  should  be  awarded 
such  new  trial  because  a  material  witness 
in  tiis  l>ehalf,  to  wit,  Zedwick  lilster,  has  by 
force  been  prevented  from  attending  this 
trial;  that  the  said  witness  was  duly  sum- 
moned and  did  appear  on  the  original  date 
of  the  trial,  but  for  the  failure  of  the  court 
to  reach  the  case  on  that  date  it  was  passed 
upon  the  following  morning,  when  It  was 
found,  after  entering  into  the  trial  of  the 
case,  that  the  said  witness  was  absent  on  ac- 
count of  being  drunk  the  night  before,  and 
being  locked  np  in  the  city  Jail,  and  not  in 
a  condition  to  testify.  By  this  witness  appel- 
lant had  expected  to  prove  that  he  heard  the 
deceased.  Baker,  threaten  to  kill  the  defend- 
ant a  short  while  before  the  cutting  occur- 
red. There  was  no  motion  to  continue  or 
postpone  the  case  on  account  of  the  absence 
of  Lister,  nor  was  any  process  asked  to  se- 
cure ills  attendance.  This  matter  cannot  be 
revised,  as  presented  In  the  motion  for  new 
trial. 

It  is  also  alleged  that  since  the  trial  appel- 
lant bad  discovered  material  testimony  un- 
known to  him  prior  to  the  trial,  and  at- 
taches the  affidavits  of  witnesses  who  he 
alleges  would  testify  to  the  newly  discovered 
facts.  The  affidavit  of  George  Johnson  is  to 
the  effect  that  he  was  present  on  the  date  of 
the  disturbance  which  ended  in  the  death  of 
the  deceased,  on  the  corner  of  Swiss  and  Cen- 
tral avenue;  that  It  was  during  the  Dallas 
Fair,  in  Octol)er,  1907,  but  he  does  not  recol- 
lect the  date;  ttiat  he  knew  the  deceased, 
but  did  not  Icnow  appellant,  only  as  the  man 
who  stabl>ed  Baker,  the  deceased;  that  be 
was  standing  on  the  Houston  &  Texas  Cen- 
tral Railway  track  l>etween  7  and  8  o'clock 
in  the  evening,  and  saw  deceased  going  to- 
wards AJf  Martin's  saloon;  ttiat  he  passed 
witness  going  in  the  direction  of  Martin's 
saloon,  and  seemed  like  he  was  excited  or 
mad,  and  that  he  heard  him  say,  "I  am  go- 
ing to  Idll  that  son  of  a  bitch ;"  that  witness 
did  not  know  whom  deceased  had  reference  to; 
that  he  (witness)  went  into  the  saloon  short- 
ly afterwards  and  heard  Baker  say.  "Ton 


have  to  pay  for  my  beer,"  and  Evans  said,  "I 
have  not  the  money,"  and  Baker  said,  "Ton 
are  a  God  damn  liar,"  and  made  a  motion  with 
his  right  hand  and  struck  Evans  on  the  head ; 
that  deceased  had  a  knife  in  his  Iiand,  but  be 
did  not  know  whether  be  cut  appellant  or  not ; 
that  there  were  several  people  In  the  saloon  at 
the  time,  and  all  seemed  drunk  and  rowdy.  In 
the  affidavit  of  WUliams  it  is  stated  that  he 
was  present  at  the  saloon  of  Alf  Martin  when 
the  disturbance  occurred  between  R.  M.  Baker 
and  Fred  Evans;  that  be  will  swear  that  be 
heard  deceased  curse  appellant,  and  the  state- 
ment made  by  deceased  tliat  he  was  going  to 
kill  him  if  he  did  not  pay  for  the  beer  that 
he  was  then  drinking.  This  affiant  further 
sweai-8  that  appellant  did  not  attempt  to 
pull  his  knife  until  after  be  was  cat  by  th« 
deceased ;  that  be  knew  deceased,  but  did  not 
know  appellant  He  further  states  that  there 
were  several  persons  in  the  saloon  at  the 
time,  and  there  was  considerable  drinking, 
and  that  all  of  them  were  drunk,  and  that 
the  deceased  followed  the  defendant  in  the 
saloon,  and  attacked  and  cursed  him.  One 
of  the  counsel  filed  an  accompanying  affidavit 
that  be  did  not  know  of  this  testimony  until 
after  the  trial,  and  that  be  obtained  it 
through  the  witness  Lister;  that  he  made 
every  available  effort  before  the  trial  to  se- 
cure the  evidence,  and  did  secure  all  that  he 
could  ascertain;  tbat  appellant  was  in  Jail, 
and  a  stranger  in  the  city  of  Dallas,  and  conld 
not  give  the  names  of  the  parties  who  were 
present.  The  other  counsel  for  appellant  fil- 
ed no  affidavit. 

This  testimony  is  cumulative  of  that  testi- 
fied by  appellant's  witnesses.  Besides,  it 
shows  a  want  of  diligence.  An  inquiry  of 
the  witnesses  who  testified  in  the  case  to  the 
details  of  the  disturbance  and  trouble  would 
have  shown  the  presence  of  the  witnesses 
who  filed  affidavits,  if  any  were  in  fact  pres- 
ent. The  barkeeper  who  witnessed  the  trouble 
testified  in  the  case  for  the  state,  as  did  Lily 
Kelly,  Eliza  Collier,  and  Bettie  Douglass. 
Appellant  is  not  shown  to  have  been  drunk, 
and  was  himself  present  and  knew  of  the 
presence  of  the  other  witnesses,  if  they  were 
in  fact  present.  While  he  may  not  have 
known  the  names  of  the  witnesses,  be  knew 
of  their  presence,  and  could  easily  have  had 
the  matter  investigated  as  to  who  they  were. 
Under  the  rules  prescribed  by  oar  Code  of 
Criminal  Procedure  and  the  decisions  of  this 
court,  the  diligence  was  not  sufficient  The 
witnesses  Lily  Kelly,  Eliza  Collier,  and  Bel- 
tie  Douglass  testified,  in  sulMtance,  practical- 
ly the  same  as  is  set  out  in  the  affidavits  of 
Johnson  and  Williams. 

We  do  not  believe,  as  this  case  is  present- 
ed, there  is  any  such  error  as  would  require 
a  reversal  of  the  Judgment;  and  it  is  there- 
fore affirmed. 
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LEART  V.  STATE. 

(Court  of  Crimina)  Appeals  of  Tezaa.     Marcli 
20,  1909.) 

1.  Cbiminai-  Law    (M   763,   764*)— Instruc- 
tions—Weight  OF  EVIDENCK. 

Ad  instruction,  in  a  prosecution  for  man- 
slaughter, that  the  jury  must  not  consider  evi- 
dence as  to  defendant  bavins  assaulted  mem- 
bers of  bis  family  as  any  incriminating  circum- 
stance, but  only  on  the  issue  as  to  the  sanity 
or  insanity  of  the  defendant,  is  not  objectioni 
able  as  being  on  the  weight  of  evidence,  but 
was  a  proper  limitation  upon  the  bearing  of 
testimony  tliat  might  have  been  misconstrued 
by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1731-1748;  Dec.  Dig.  S§ 
763,  764:*  Homicide,  Cent.  Dig.  {{  579,  603, 
631,  648.] 

2.  Cbiminai,  Law  (|  814*)  —  Instbuctions — 
Evidence. 

Where  hearsay  evidence  is  admitted  with- 
out objection,  the  court  must  predicate  a  charge 
thereon,  and  error  in  such  a  charge  cannot  be 
based  on  the  erroneous  introduction  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  19S2;   Dec.  Dig.  {  814.»] 

3.  Cbiminai,  Law  (8  761*)  —  Instbuctionb  — 
Sufficiency  of  Evidence— Insanity. 

An  instruction  which  allows  the  jury  to 
consider  two  facts  as  to  which  there  was  some 
evidence,  and  two  facta  as  to  which  there  was 
no  evidence,  in  considering  the  question  of  de- 
fendant's insanity,  is  erroneous,  as  the  court 
must  not  assume  a  state  of  facts  not  proven. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1731;   Dec.  Dig.  §  761.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Lem  Leary  was  convicted  of  manslaughter, 
and  appeals.    Reversed  and  remanded. 

V.  L.  Sburtleff  and  Morrow  &  Smlthdeal, 
for  appellant  F.  J,  McCord,  Asst  Atty. 
Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  five  years'  confinement  In  the  penitentiary. 

Appellant  relied  upon  the  issue  of  self-de- 
fense and  Insanity  to  exculpate  him  from 
this  prosecution.  In  the  long  and  able  brief 
filed  by  appellant's  counsel  there  Is  but  one 
insistence  upon  which  he  asks  for  reversal; 
that  Is,  to  the  twenty-eighth  paragraph  of 
the  court's  charge,  which  reads  as  follows: 
"Tou  cannot  and  must  not  consider  the  evi- 
dence as  to  the  defendant  having  assaulted  his 
father,  or  his  son-in-law,  or  his  son,  or  as 
to  his  slapping  his  grown  daughter,  as  any 
incriminating  circumstance  against  the  de- 
fendant in  this  case ;  but  it  was  only  admit- 
ted, and  can  be  considered  by  you  only,  on 
the  issue  as  to  the  sanity  or  Insanity  of  the 
defendant,  and  can  be  considered  by  you  for 
no  other  purpose;  and  as  to  whether  it 
tends  to  show  whether  he  was  sane  or  In- 
sane is  a  question  altogether  for  your  consid- 
eration." Appellant  insists  that  this  charg^e 
was  error,  because  there  was  not  a  pliable 


of  testimony  that  the  appellant  bad  assault- 
ed his  father ;  and,  further,  because,  if  there 
had  been  such  testimony,  the  charge  was  on 
the  weight  of  evidence ;  furthermore  errone- 
ous, because  the  court  singled  out  from  the 
great  mass  of  evidence  particular  facts  preju- 
dicial to  the  defendant,  and  called  them  to 
the  jury's  attention,  thus  indicating  to  the 
jury  that  In  the  mind  of  the  court  the  mat- 
ters specially  called  to  its  attention  were  of 
extraordinary  weight  In  the  first  place,  we 
do  not  believe  the  charge  Is  upon  the  weight 
of  evidence.  These  circumstances  about  the 
assault  upon  his  father,  son-ln-Iaw,  and  son, 
and  slapping  his  grown  daughter,  were  mat- 
ters  that  might  be  appropriated  by  the  Jury 
to  Indicate  the  general  vlclousness  and  cruel 
disposition  of  appellant  Therefore  it  was 
proper  to  limit  the  testimony  to  one  specific 
purpose,  to  wit.  Insanity.  There  are  other 
matters  proved  in  this  record  going  to  show 
insanity,  or  Introduced  at  least  for  that  pur- 
pose, not  calculated  to  be  so  appropriated  by 
the  jury,  and  therefore  it  was  not  necessary 
to  limit  the  other  facts ;  and  hence  It  follows 
that  It  was  necessary  to  limit  those  facts 
above  stated  that  could  be  used  Injuriously 
to  appellant 

Appellant  further  contends,  however,  that 
there  Is  no  evidence  In  this  record  that  ap- 
pellant assaulted  his  father  or  bis  son-in-law. 
On  this  matter  the  only  fact  in  the  record  is 
the  testimony  of  Dr.  Pitts,  to  be  found  on 
page  84  of  the  statement  of  facts,  who,  on 
cross-examination  by  state's  counsel,  having 
been  introduced  by  defendant  as  a  witness, 
testified  as  follows:  "I  did  hear  of  the  cir- 
cumstances of  Mr.  Leary  going  down  into 
the  field  before  this  bullet  was  In  his  head 
with  a  shotgun  to  IcUl  his  son,  who  was  pick- 
ing cotton  In  his  own  field.  That  was  before 
the  bullet  was  in  bis  bead.  I  understood 
that  was  how  he  get  that  ballet  in  bis  head. 
I  heard  of  him  getting  so  mad  as  to  slap  his 
own  daughter,  when  she  was  grown.  That 
was  before  be  bad  the  bullet  in  his  head,  and 
that  was  some  of  the  evidence  on  which  I 
based  my  conclusion  of  insanity.  I  do  not 
think  that  he  was  at  that  time  just  as  in- 
sane as  be  was  after  be  got  the  bullet  in  his 
head."  We  have  searched  the  record  In 
vain  for  any  additional  fact  upon  which  the 
court  could  predicate  the  statement  that  the 
defendant  bad  assaulted  bis  father  or  his 
son-in-law.  It  will  be  noted  that  the  testi- 
mony of  the  witness  Pitts  is  hearsay  testi- 
mony. There  is  no  bill  reserved  to  its  ad- 
mission by  appellant,  and,  although  hearsay 
evidence,  it  becomes  evidence  upon  which  the 
court  must  predicate  a  charge,  In  the  absence 
of  objection  thereto,  since,  appellant  cannot 
complain  of  the  accuracy  of  a  charge  predl- 
cated  upon  the  erroneous  Introduction  of  evi- 
dence. Then  we  have  before  us  the  question 
as  to  whether  or  not  the  court,  in  addition 
to  the  fact  that  the  evidence  suggested  in- 


•For  other  cues  se«  same  topic  and  section  NUMBER  In  Dee.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


Tex.) 


HILL  ▼.  STATE. 


823 


sanity,  authorized  the  Jury  to  predicate  In- 
sanity upon  two  facts,  to  wit,  assault  on  his 
fatfaM'  and  his  son-ln-Iaw,  In  addition  to 
what  the  record  shows;  or  does  said  fact 
become  erroneous  and  harmful?  We  say, 
yes.  We  have  In  this  Charge  the  court  not 
only  authorizing  the  Jury  to  appropriate  the 
fact  that  appellant  attempted  to  shoot  his 
son  and  slapped  his  grown  daughter  as  a 
basis  upon  which  to  find  Insanity,  but  In 
addition  to  said  two  facts  further  author- 
ized the  Jury  to  find  appellant  Insane  upon 
two  facts  not  In  the  record,  to  wit,  assault 
on  his  father  and  son-in-law.  We  cannot 
say  that  this  evidence  was  not  hurtful  to 
appellant.  It  was  Introducing  for  the  con- 
sideration of  the  Jury  the  fact  of  the  assault 
upon  bis  father  and  son-in-law,  which  two 
facts  were  not  In  evidence  before  the  Jury, 
which  they  might  appropriate  for  the  harm- 
ful purpose  of  Increasing  appellant's  punish- 
ment In  this  case.  The  charge  must  be  ap- 
plicable to  the  facts,  and  the  court  must  not 
in  his  charge  assume  a  state  of  facts  that 
was  not  proven.  This  was  clearly  done  In 
this  case,  as  stated  above,  and  we  according- 
ly hold  that  It  probably  Injured  the  rights 
of  apr>cllant  to  such  an  extent  as  requires  a 
reversal  of  this  case. 

There  are  no  other  questions  requiring  a  re- 
view; but,  for  the  error  pointed  out,  the 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 


HILL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March  3, 
1909.     Rehearing  Denied  March  20,  1909.) 

1.  Cbiminal  Law  (8  <508*)  —  Continuance — 
Absent  Testimont— Probable  Truth. 

Evidence  held  to  sustain  a  finding  that  tes- 
timony sought  to  be  shown  by  witnesses  for 
wliose  absence  accosed  asked  a  continuance  was 
probably  not  true. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Dec.  Dig.  §  608.*] 

2.  Larceny  (S  47*)— Evidence— Ownership. 

In  a  trial  for  theft  of  property  in  the  poo- 
session  of  the  owner's  employ^,  the  state  could 
■how  the  ownership,  and  that  the  property  was 
in  the  employe's  possession,  subject  to  the  own- 
er's orders,  since  it  was  essential  to  prove  the 
employe's  relation  to  and  possession  of  the  prop- 
erty. 

[Eld.  Note. — For  other  cases,  see  Larceny,  Dec. 
Dig.  {  47.»] 

3.  Cbikinai,   Law    ({   655*)  —  Remarks    or 
Judge. 

No  ground  for  reversing  a  subsequent  con- 
viction was  presented  by  toe  trial  judge's  re- 
marks to  the  jury  summoned  for  the  week,  on 
impaneling  it,  that  in  criminal  trials  the  jury 
would  be  kept  together  until  a  verdict  should  be 
reached,  that  a  verdict  could  not  be  determined 
by.  lot,  that  they  could  not  discuss  any  failure 
of  accused  to  testify,  that  they  could  not  con- 
aider  testimony  outside  of  that  offered  under 
oath,  that  they  would  be  bound  by  the  instruc- 
tions, that  special  instructions  were  as  much 
part  of  the  .law  as  general  instructions,  that 
either  party  could  submit  special  charges,  that 


the  court  was  bound  to  submit  controverted  is- 
sues, however  flimsy  the  evidence  supporting 
them,  and  that  the  jury,  as  exclusive  judges 
of  the  credibility  of  the  witnesses  and  of  the 
weight  of  the  testimony,  were  bound  to  pass 
on  the  testimony  under  the  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  655.*] 

Appeal  from  District  Court,  Scurry  Coun- 
ty;   Cullen   C.  HIgglns,  Judge. 

Wiley  Hill  was  convicted  of  theft,  and 
he  appeals.    Affirmed. 

Smith,  Hutcheson  &  Taylor,  for  appellant. 
F.  J.  McCord,  Asst.  Atty.  Oen.,  for  the  State. 

RAMSEY,  J.  Appellant  appeals  from  a 
conviction  had  In  the  district  court  of  Scur- 
ry county  on  the  26th  day  of  September,  last 
year,  on  a  charge  of  the  theft  of  a  certain 
mule,  and  for  which  his  punishment  was  as- 
sessed at  confinement  In  the  penitentiary 
for  a  term  of  three  years. 

1.  The  evidence  shows  that  one  S.  W. 
Grimes,  who  resided  at  Snyder,  owned, 
among  other  things,  a  sorrel  mare  mule,  about 
15  hands  high  with  a  white  spot  on  her 
left  side  about  the  size  of  the  bottom  of  a 
teacup.  This  animal  was  taken  from  his 
pasture  a  few  miles  from  Snyder  on  the 
evening,  or  night,  of  Tuesday,  March  3,  1908. 
Appellant  was  at  or  near  Snyder  on  this  day. 
A  day  or  two  before  this  he  was  shown  to 
be  at  or  near  Grimes'  pasture,  and  is  shown 
to  have  had  some  knowledge  and  familiarity 
with  Grimes*  stock.  A  few  days  after  this, 
and  as  the  witnesses  claim  on  March  6th, 
he  sold  this  mule  to  W.  R.  Hilton  at  Stam- 
ford, Tex.,  to  whom  he  stated  his  name  was 
Jack  Willis.  The  Identification  by  Hilton 
and  others  of  appellant  was  clear,  positive, 
and  unequivocal.  AK>ellant  undertook  to 
show  that  he  was  not  in  or  near  Stainford 
on  March  5th.  He  so  testified  In  person  on 
the  witness  stand,  and  produced  other  wit- 
nesses, who,  in  a  general  way,  accounted  for 
his  being  at  other  and  different  places  than 
Stamford  on  the  date  mentioned;  but  much 
of  the  testimony  on  this  question  is  uncertain, 
and  to  some  extent  contradictory.  When  his 
case  was  called  for  trial  he  made  application 
for  a  continuance  on  account  of  the  absence 
of  SuUle  Vaughn  and  J.  W.  Thompson. 
Vaughn  was  alleged  to  reside  In  Pecos  City, 
and  Thompson  In  Ft.  Worth.  He  avers.  In 
substance,  that  he  expected  to  prove  by  the 
witness  Vaughn  that  he  ate  dinner  at 
Vaughn's  restaurant  In  Pecos  City  on  the 
6th  of  March,  1908,  and  that  he  met  Thomp- 
son on  the  train  on  the  evening  of  the  Sth  of 
March,  1908,  at  Loralne,  Tex.  and  went  with 
him  to  Pecos  City.  He  does  not  aver  any 
former  or  prior  acquaintance  with  either  of 
these  witnesses,  or  any  facts  showing  their 
acquaintance  with  him,  or  to  what  extent  or 
In  what  manner  they  would  Identify  him  aa 
the  person  present  at  the  places  above  named 
and  at  the  times  above  stated.     The  testl- 
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moor  Is,  as  stated,  of  the  other  witnesses, 
somewhat  contradictory,  and  certainly  very 
uncertain.  The  court.  In  approving  the  bill 
In  reference  to  this  matter  says,  In  sub- 
stance, that  this  testimony,  as  shown  on  the 
trial.  Is  not  probably  true,  and  that  the  court 
believes  that  the  application  for  continuance 
was  made  especially  for  delay  and  that  only. 
The  court  further  states  that  this  was,  In 
substance,  a  second  application  for  a  contin- 
uance; that  on  an  earlier  day  of  the  same  term 
appellant  filed  his  first  application  for  a  con- 
tinuance for  a  number  of  witnesses.  Includ- 
ing those  named  above,  and  the  court  had  pro- 
cess duly  Issued,  and  all  the  witnesses  ap- 
peared, except  Thompson  and  Vaughn.  There 
was  also  some  question  raised  as  to  the  sub- 
poena for  Vaughn  being  for  "Sallle"  Vaughn, 
instead  of  "Sullie"  Vaughn,  as  originally  is- 
sued; and  the  court  states  that  this  was 
due  to  the  carelessness  and  neglect  of  appel- 
lant and  his  counsel.  From  a  careful  Inspec- 
tion of  the  statement  of  facts,  we  believe  It 
Is  manifest  that  this  testimony  is  not  true; 
that  is.  In  the  sense  that  appellant  was  not 
at  Stamford  at  the  time  testified  to  by  Hilton 
and  other  witnesses,  and  was  not  the  person 
who  sold  Hilton  the  mule  In  question.  It 
should  be  stated  that  Grimes  subsequently 
Identified  and  recovered  the  mule.  Its  mark 
was  of  such  a  character,  so  unusual,  as  to 
make  its  identification  easy  and  certain.  If 
testimony  of  witnesses  can  be  believed,  ap- 
pellant sold  this  mule  to  Hilton,  and,  we 
think,  In  view  of  the  entire  record,  the  court 
below  was  correct  in  holding  that  the  testi- 
mony sought  was  not  probably  true. 

2.  Again,  exception  was  urged  on  the  trial 
to  the  admission  of  the  testimony  of  the 
witness  Grimes  to  the  following  efl^ect:  "That 
the  mule  alleged  in  the  indictment  to  have 
been  stolen  by  this  defendant  was  owned  by 
said  Grimes;  that  It  was  in  the  possession  of 
one  N.  G.  Henderson,  who  was  hired  by  the 
said  Grimes  by  the  month  and  who  was  living 
on  said  Grimes'  farm,  on  which  said  Grimes 
did  not  live;  that  said  Henderson  had  the 
care,  management,  and  control  of  said  mule, 
and  was  working  and  feeding  the  same ;  but 
that  the  said  mule  was  at  all  times  subject  to 
the  orders  of  said  Grimes."  This  testimony 
was  objected  to  for  the  reason  that  the  In- 
dictment did  not  contain  any  allegation  that 
the  mule  was  owned  by  said  Grimes  and 
kept,  managed,  and  controlled  for  him  by 
said  Henderson.  In  admitting  this  testi- 
mony the  court  explains  that  the  indictment 
In  the  case  In  one  count  charged  the  owner- 
ship and  possession  in  S.  W.  Grimes,  who  was 
real  owner,  and  in  the  other  count  the  own- 
ership and  possession  was  laid  In  N.  G.  Sen- 
derson,  who  was  the  special  owner.  An 
inspection  of  the  Indictment  verifies  the 
truth  of  tills  explanation.  In  submitting  the 
matter  to  the  Jury,  the  first  count,  alleging 
ownership  and  possession  in  Grimes,  was 
withdrawn,  and  the  case  went  to  them  on  the 
count  charging  the  theft  from  Henderson. 


Under  the  statute  and  decisions  It  was  es- 
sential to  prove  the  relation  and  possession 
of  Henderson  with  reference  to  this  property, 
and  It  was  competent  for  the  court  to  hear 
any  and  all  testimony  touching  this  matter. 
The  facts  undoubtedly  show  such  posses- 
sion of  the  mule  In  question  in  Henderson  as 
to  make  it  proper.  If  .not,  indeed.  Indispens- 
able, to  prove  possession  In  Henderson. 

3.  Another  matter  raised  on  the  appeal 
Is  the  objection  of  counsel  to  an  oral  charge 
to  the  Jury  summoned  for  the  week  during 
which  appellant  was  tried.  We  deem  It  un- 
necessary to  set  out  the  language  attrlbnted 
to  the  court  in  the  bill  of  exceptions,  since 
the  court.  In  approving  the  bill,  undertakes 
to  statCi  and  does  state  clearly.  Just  what  he 
did  say  to  the  Jury.  It  seems  that  in  im- 
paneling the  Jury  the  court,  in  substance, 
made  tne  following  statements:  "The  jury 
were  told  that  in  the  trial  of  civil  cases  they 
would  be  permitted  to  separate  until  the 
charge  of  the  court  was  given  to  them,  but 
In  the  trial  of  criminal  cases  they  would  be 
kept  together  and  free  from  the  intrusion 
of  any  and  all  parties  at  all  times  until  a  ver- 
dict was  rendered;  that  they  were  not  au- 
thorized to  arrive  at  a  verdict  by  lot  in  crim- 
inal cases,  nor  to  discuss  the  fact,  if  such  be 
the  fact,  that  a  defendant  failed  to  testify 
In  any  case;  that  it  was  not  a  subject  of 
discussion,  nor  a  presumption  of  guilt;  and 
that  jurors  could  take  no  testimony  on  the 
outside  of  the  testimony  offered  on  the 
witness  stand  In  any  case,  either  civil  or 
criminal,  but  would  be  required  to  try  the 
case  upon  the  sworn  testimony  of  witnesses 
from  the  witness  stand,  and  would  be  bound 
by  the  law  given  them  In  charge  by  the 
court;  and  the  special  charges  given  by  the 
court  were  as  much  a  part  of  the  law  as 
the  general  charge  of  the  court,  and  were 
directly  applicable  to  some  feature  of  the 
testimony  not  clearly  presented  by  the 
court's  general  charge,  and  that  either  par- 
ty had  the  right  to  prepare  special  charges 
in  both  civil  and  criminal  cases,  and  that 
it  was  the  duty  of  the  trial  court  to  sub- 
mit all  controverted  Issues  In  charge  to 
the  jury,  however  slight  or  flimsy  the  tes- 
timony ttiat  was  offered  upon  the  Issue  might 
be;  that  It  was  the  duty  of  the  jury,  who 
were  the  exclusive  Judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  to  be  giv- 
en to  the  testimony,  to  pass  upon  such  tes- 
timony under  the  instructions  given  by  the 
court;  and  that,  if  the  court  failed  or  re- 
fused to  give  a  charge  upon  any  issue  rais- 
ed by  the  evidence,  the  higher  court  was 
bound  to  reverse  him."  There  was  no  objec- 
tion made  at  the  time  to  the  language  used 
by  the  court;  but  after  the  court  had  used- 
the  language  above  quoted,  and  long  prior 
to  the  time  appellant's  case  was  tried,  coun- 
sel representing  him  did  object  .for  the  fol- 
lowing reasons:  "That  it  would  not  be 
proper  to  give  to  the  jury  after  the  evidence 
and  argument  of  counsel  had  been  heard; 
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second,  becaiue  It  might  tend  to  minimize  any 
Issues  that  the  defendant  might  raise  in  his 
favor;  third,  because  It  would  tend  to  prej- 
udice a  Jury  against  a  defense  of  the  de- 
fendant before  the  testimony  In  the  case 
bad  been  heard  by  them;  fourth,  because 
the  law  directs  as  to  the  manner  and  time 
that  the  charge  In  criminal  cases  be  given  to 
the  Jury,  and  does  not  direct  that  It  be  given 
In  the  manner  herein  set  out."  We  think  It 
ts  obvious  that  most  of  the  language  ad- 
dressed by  the  court  to  the  Jury  was  not 
only  proper,  but  timely,  and  that  none  of 
It  was  of  such  a  character  as  to  Justify  us 
In  reversing  the  Judgment  of  conviction  there- 
after had. 

4.  The  only  other  ground  of  the  motion, 
which,  in  the  light  of  the  record,  can  be  con- 
sidered by  us,  is  the  assignment  that  the 
verdict  of  the  Jury  is  not  supported  by  the 
evidence.  To  this  we  cannot  agree.  It  seems 
to  us  that  the  evidence  Is  so  overwhelming 
and  conclusive  as  to  establish  the  guilt  of 
appellant  to  a  moral  certainty. 

5.  Finding  no  error  in  the  proceedings,  the 
Judgment  is  in  all  things  afBrmed. 


HENDERSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texaa.     Oct.  21, 
1908.    On  Rehearing,  March  20,  1909.) 

1.  HttSBARD    AND    WiFE    (J    25»)— HDSBAND'S 

Agenct  fob  Wife— Necessitt  fob  Phoof. 
Though  a  husband  may  be  appointed  by  his 
wife  as  her  agent,  the  relation  must  be  proved, 
not  being  presumed. 

TEd.  Note.— For  other  cases,  see  Husband  and 

Wife,  Dec  Dig.  f  25.*] 

2.  Husband   and  Wife  (|  25*)— Husband's 
AoKNCY   FOB   Wife— Evidence— SuFFiciEN- 

OT. 

Evidence  held  to  show  that  a  bnsband  wns 
authorized  to  place  his  wife's  property  with  one 
charged  with  its  embezzlement. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  25.*] 

8.  Eubezzleuent  (g   14*)  —  Natube  of  Of- 

FBNSB— PBOPEBTT  ESIBEZZLED. 

One  who  was  intrusted  with  property  to 
be  sold  for  at  least  $125,  and  who  sold  or  pledg- 
ed it  for  $60,  retaining  the  proceeds,  embezzled 
the  property,  and  not  the  proceeds. 

[Ed.   Note. — For  other  cases,   see  Embezzle- 
ment, Dec  Dig.  i  14.*] 

4.  CBmiNAt   Law    (8   829*)  —  Instbuctions 

COVEBED     BT    OTHERS    GIVEN. 

In  a  trial  for  embezzling  a  horse,  it  was 
proper  to  refuse  to  instruct  that,  though  accused 
was  in  possession  as  agent  with  authority  to 
sell,  and  sold  and  misapplied  the  proceeds,  he 
could  not  be  convicted  unless  when  be  sold  he 
intended  to  convert  the  proceeds,  and  that  he 
could  not  be  convicted  uiuess  be  sold  the  horse 
as  hia  own,  where  the  court  instructed  that  if 
H.  owned  and  had  actual  possession  of  a  horse, 
and  delivered  it  to  accused  under  his  agreement 
to  sell  it  and  pay  over  a  specified  sum  from  the 
proceeds  or  to  sell  to  the  best  advantage  and 
account  for  the  proceeds,  and  that  if  accused 
sold  or  pledged  the  horse  fraudulently  intend- 
ing to  appropriate  the  proceeds,  and  did  ap- 
propriate them,  he  was  guilty,  but  that,  if  be 


acted  in  good  faith  when  he  sold  or  pledged  the 
horse,  he  must  be  acquitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  829.*] 

5.  Criminal  Law  (|  814*) -Instbuctions — 

confobmitt  to  issues. 

,In  a  trial  for  embezzling  property,  it  was 
unnecessary  to  instruct  that  the  jury  must  find 
that  accused  sold  it  as  his  own  property,  where 
the  evidence  did  not  tend  to  show  that  be  dealt 
with  the  property  other  than  as  owner. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.  U  1979-1985;    Dec   Dig.   f 

8.  Embezzlement  (§  6*)— Intent. 

The  essential  issue  in  a  trial  for  embez- 
zling property  is  whether  accused  intended  to 
defraud  the  owner. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §  3 ;    Dec  Dig.  S  5.*] 

7.  Embezzlement  ({  14*)  —  Natube  of  Of- 
fense. 

One  who  sells  property  as  an  agent,  and 
who  subsequently  conceives  an  intent  to  and 
does  misappropriate  the  proceeds,  embezzles  the 
proceeds,  and  not  the  property. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Dec  Dig.  S  14.*] 

8.  Cbiuinal  Law   (|   763*)— Instbuctions— 
Pbovincb  of  Jubt. 

An  instruction  that  if  accused  was  an  agent 
to  sell  property,  and  sold  it  intending  to  mis- 
apply  the  proceeds,  he  was  guilty  of  emoezzli^ 
ment,  was  not  erroneous  for  failing  to  leave  it 
to  the  jury  to  determine  on  a  finding  of  sucli 
facts  whether  he  was  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  763.*] 

Appeal  from  District  Court,  Titus  County ; 
P.  A.  Turner,  Judge. 

A.  L.  Henderson  was  convicted  of  embez- 
zlement, and  he  appeals.    Affirmed. 

Rolston  te  Ward,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  Appellant  was  charged  by 
indictment  in  the  district  court  of  Titus  coun- 
ty with  the  embezzlement  of  a  certain  horse 
alleged  to  be  the  property  of  one  J.  J.  Hug- 
gins;  same  being  of  the  alleged  value  of 
$125.  Appellant  was  put  upon  trial  at  the 
October  term,  1907,  of  said  court,  and  was 
by  the  Jury  convicted,  and  bis  punishment 
assessed  at  confinement  in  the  penitentiary 
for  a  period  of  two  years. 

The  facts,  briefly,  show  that  appellant  and 
Hugglns  were  Intimate  friends;  Hugglns 
having  married  a  cousin  of  appellant's  wife 
who  had  been  raised  by  them  from  her  ear- 
liest Infancy.  Mrs.  Hugglns  owned  a  horse, 
which  had  been  given  to  her  by  her  father 
some  three  or  four  weeks  before  he  was  In- 
trusted to  appellant  to  be  sold.  It  seems  that, 
a  short  time  before  the  horse  was  sold,  ap- 
pellant with  his  wife,  was  at  the  residence 
of  Hugglns,  and  at  the  table  one  day  Hug- 
gins  said  to  appellant  that  he  believed  be 
would  get  him  to  sell  Old  George,  to  which 
appellant  replied,  "All  right,"  and  wanted  to 
Itnow  what  Hugglns  would  take  for  him,  to 
which  it  was  replied  that  he  would  take  $125. 


•For  othar  cases  see  same  topic  and  Mctlon  NUMBER  la  Deo.  *  Am.  Digs.  1S07  to  data,  t  Reporter  Indexes 
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Appellant  said  that  he  could  get  $150  for 
him  from  one  Fitzpatrlck  to-morrow  If  the 
horse  was  not  afraid  of  the  train.  There- 
upon Hugglns  said  to  him,  If  he  could  get 
$150,  he  could  have  all  over  $125.  At  this 
time  appellant  was  a  live  stock  insurance 
agent,  and  the  horse  was  accordingly  turned 
over  to  him,  with  authority  to  drive  around 
getting  him  accustomed  to  the  train,  and 
with  the  expectation  that  he  could  and  would 
be  sold  to  Fitzpatrlck  for  the  sum  of  $150. 
While  Hugglns  testified,  both  on  direct  and 
cross-examination,  that  appellant  was  not  au- 
thorized to  sell  the  horse  to  any  one  except 
Fitzpatrlck,  he  did  say  that,  If  appellant  had 
brought  him  $125  as  a  result  of  the  sale  to 
any  one  else,  it  would  have  been  satisfactory. 
Mrs.  Hugglns  testified  that  appellant  had 
stated  at  the  table  that  he  could  seU  the 
horse.  Old  George,  for  $150  to  one  Mr.  Fitz- 
patrlck, provided  he  was  not  afraid  of  the 
train,  and  that  her  husband  thereupon  told 
him  to  sell  him  If  he  could  get  $125,  and  all 
over  that  he  could  have;  that  that  was  the 
trade,  providing  If  he  did  not  sell  htm  before 
we  wanted  him  to  work  we  could  have  him. 
She  further  states:  "He  was  to  deliver  him 
back  to  us.  The  horse  belonged  to  my  father. 
He  gave  him  to  me.  It  was  really  my  horse." 
She  further  adds  that  the  trade  was  made  at 
the  eating  table,  and  that  they  had  sat  down 
to  dinner  at  their  house,  at  Mr.  Hugglns' 
bouse.  Appellant  and  his  wife  were  both 
sworn  as  witnesses,  and  both  agreed  that  all 
the  conversation  with  respect  to  the  horse 
was  had  at  the  house  of  Hugglns  and  in  the 
presence  of  his  wife.  The  authority  to  sell 
was  recognized  by  both  appellant  and  his 
wife,  but  they  differ  as  to  the  amount  for 
which  he  was  to  sell  him.  The  evidence 
shows  that,  some  time  after  this,  appellant 
took  the  horse  to  Pittsburg,  In  Camp  coun- 
ty, and  there  sold  him  to  one  Kesterson  for 
$60.  When  next  heard  from,  appellant  was 
In  Laredo  In  a  hospital,  as  be  claimed,  and 
very  sick.  His  claim  when  first  heard  from 
was  that  he  had  not  sold  the  horse  to  Kester- 
son, but  had  pledged  him  for  $00,  and  that 
Hugglns  could  get  his  horse,  in  which  be 
manifested  a  willingness  to  aid  him.  He  al- 
so agreed  later  to  pay  for  the  horse,  but  In 
view,  as  he  claimed,  of  Hugglns  sending 
some  newspaper  clippings  to  his  mother,  he 
afterwards  repudiated  this  agreement  and 
declined  to  come  to  any  accommodation 
about  the  matter.  Appellant  on  the  witness 
stand  testified  that  while  In  Pittsburg  he  got 
drunk  and  was  placed  In  Jail  by  the  ofilcers, 
and  he  let  Mr.  Kesterson  take  the  horse,  on 
which  he  loaned  him  some  money,  but  that  he 
was  to  have  the  horse  back  when  he  return- 
ed and  paid  him  the  money  and  paid  for 
keeping  the  horse.  It  seems,  however,  ac- 
cording to  his  testimony,  he  got  drunk  again 
and  went  to  Jefferson  Intending  to  go  to 
Marshall,  where  his  mother  lived,  but  he  got 
drunk  at  Jefferson,  and  the  next  thing  be  re- 
membered he  was  In  a  hospital  In  Laredo, 


where,  It  seems,  he  had  been  some  two  or 
three  weeks.  Several  reasons  are  suggested 
why  the  Judgment  of  conviction  should  be  re- 
versed. 

1.  Among  other  things.  It  Is  urged  that  In- 
asmuch as  the  horse  In  question  belonged  to 
Mrs.  Hugglns,  the  facts  do  not  show  such  au- 
thority on  the  part  of  her  husband  as  to  have 
lawfully  placed  him  in  the  possession  of  ap- 
pellant with  authority  to  sell  him,  and  that 
the  act  of  Hugglns  In  so  doing  was  without 
authority,  and,  as  a  corollary  of  this,  that  the 
possession  of  appellant  was  not  under  a«ralld 
agency.  We  think  this  position  cannot  be  sus- 
tained. It  Is  said  that  the  husband  may  be 
appointed  as  the  wife's  agent,  though  he  is 
not  necessarily  such.  It  cannot  be  presumed 
that,  because  he  is  her  husband,  be  Is  like- 
wise her  agent,  for  this  relation  of  princi- 
pal and  agent  Is  one  of  fact  to  be  proved,  and 
not  presumed.  Magee  v.  White,  23  Tex.  180. 
Again,  It  is  said  a  husband  has  no  authority 
to  act  for  his  wife  in  such  manner  as  to  bind 
her  separate  Interests,  unless  he  Is  expressly 
or  Impliedly  authorized  to  do  so,  and  that 
there  Is  no  Implication  of  law  that  he  Is  so 
authorized  in  fact  Ethridge  v.  Price,  73  Tex. 
597,  11  S.  W.  1039.  It  Is  said,  however,  by 
Mr.  Speer,  In  his  valuable  work  on  the  Law 
of  Married  Women  (page  36),  that,  "In  the 
very  nature  of  things,  slight  proof  would  be 
suflBclent  to  establish  between  the  husband 
and  wife  the  further  relation  of  principal  and 
agent."  Mobley  v.  Leophart,  47  Ala.  257; 
Toledo,  W.  &  W.  R.  Co.  v.  Brooks,  81  lU.  293 ; 
American  Express  Co.  y.  Lankford,  1  Ind.  T. 
233,  39  S.  W.  817.  Such  agency  Is,  we  think, 
a  question  of  fact  proven,  as  any  other  fact 
in  the  case,  by  such  legal  evidence  as  perti- 
nently establishes  such  relation.  In  this  case 
there  can,  as  we  conceive,  be  no  sort  of  doubt 
that  such  agency  existed.  The  statements  of 
Hugglns,  his  direction  and  authority  for  sell- 
ing the  horse,  were  made  In  the  presence  of 
the  wife.  The  matter  was  discussed  between 
all  the  parties,  and  with  ber  knowledge  and 
consent  the  property  was  taken  away  to  be 
sold  on  terms  agreed  upon.  We  think  the 
true  test  of  such  agency  and  the  proof  there- 
of would  be:  Would  a  purchaser  have  been 
protected  where  the  sale  was  confessedly 
made  In  accordance  with  the  terms  and  au- 
thority given?  If  80,  It  must  result  In  the 
finding  of  such  agency.  This  view  is 
strengthened  by  the  fact  that  there  Is  no  evi- 
dence disputing  the  authority  to  sell,  or  the 
presence  of  Mrs.  Hugglns,  her  participation 
In  the  conversation,  and  her  ready  acquies- 
cence In  all  that  was  said  and  done. 

2.  Again,  It  is  suggested  that  the  embezzle- 
ment, If  such  there  was,  was  an  embezzlement 
of  the  money  the  proceeds  of  the  sale  of  the 
horse,  and  not  an  embezzlement  of  the  horse. 
This  contention  Is  unfounded  and  has  been 
directly  decided  adversely  to  this  view.  The 
case  of  Epperson  v.  Stated  22  Tex.  App.  691, 
3  8.  W.  789,  Is  a  case  somewhat  similar  lo 
the  one  at  bar.    The  following  charge  wa> 
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given:  "If  you  believe  from  the  evidence 
that  the  defendant  received  from  the  said 
Cay  lor  the  organ  In  question,  under  an  agree- 
ment that  the  defendant  should  act  as  the 
agent  of  the  said  Caylor  in  the  sale  of  said 
organ,  and  that  defendant  should  sell  said 
organ,  and  pay  over  to  and  deliver  to  said 
C%iylor  a  certain  sum  in  money,  or  notes,  that 
defendant  should  secure  from  the  sale  of  said 
organ;  and  you  further  believe  that  defend- 
ant sold  said  organ  as  his  own  property,  and 
not  as  agent  for  said  Caylor,  and  that  at 
the  time  of  said  sale  the  defendant  had  the 
fraudulent  intent  to  appropriate  the  proceeds 
of  said  sale  to  his  own  use,  and  that  in  pur- 
suance of  said  intent  the  defendant  after- 
wards appropriated  the  proceeds  of  said  sale 
to  his  own  use  and  benefit,  without  the  con- 
sent of  said  Caylor — the  defendant  would, 
under  such  circumstances,  be  guilty  of  em- 
bezzling the  organ.  But,  if  you  believe  it 
was  the  Intention  of  the  defendant  to  act  In 
good  faith  towards  said  Caylor,  and  carry 
out  his  alleged  agreement,  and  that  he,  aft- 
er said  sale,  conceived  for  the  first  time  the 
intention  to  appropriate  the  proceeds  of  the 
sale,  he  would  not  be  guilty  of  embezzling  the 
organ."  In  discussing  this  charge,  Judge  Wil- 
son says:  "We  do  not  think  the  exceptions 
to  this  paragraph  of  the  charge  are  well 
grounded.  As  we  understand  the  law,  it 
clearly  and  distinctly  states  the  correct  rule, 
as  announced  in  the  decisions  upon  this  sub- 
ject" Quoting  from  the  earlier  case  of  Leon- 
ard V.  State,  7  Tex.  App.  417,  the  opinion 
proceeds:  "We  are  of  the  opinion  that,  not- 
withstanding aippellant  may  have  had  au- 
thority to  make  a  sale  of  the  cotton  alleged  to 
have  been  embezzled,  yet  if  he  sold  the  same 
with  the  formed  intention  to  defraud  the 
owner  and  to  convert  it  to  his  own  use  and 
benefit  he  is  as  much  guilty  of  embezzle- 
ment of  the  cotton  as  if  he  had  no  authority  to 
make  such  sale."  Further,  Judge  Wilson,  In 
the  case  first  cited,  says:  "We  are  of  the 
opinion  that  said  paragraph  of  the  charge  is 
not  only  correct  in  principle,  but  that  it  was 
applicable  to  and  demanded  by  the  evidence 
in  the  case,  and  that  there  is  sufficient  evi- 
dence to  warrant  the  finding  of  the  Jury  that 
at  the  time  defendant  sold  the  organ  he  en- 
tertained the  fraudulent  purpose  of  appro- 
priating the  proceeds  of  such  sale  to  his  own 
use."  It  cannot  therefore,  we  think,  be  con- 
tended that  there  was,  as  applied  to  the  facts 
of  this  case,  an  embezzlement  of  the  pro- 
ceeds; that  is,  the  $60  arising  from  the  sale 
of  the  horse.  If  the  amount  received  for  the 
property  is  the  test,  and  If  that  is  what  Is 
embezzled,  and  not  the  proi)erty  the  posses- 
sion of  which  is  intrusted  In  confidence,  then 
it  would  follow  that  if  the  property  had 
been  sold  for  less  than  $50,  the  offense  would 
be  a  misdemeanor,  and  not  a  felony ;  or  if  It 
Is  covetously  alienated  under  the  guise  of  a 
gift  to  secure  some  slnistrous  benefit  to  the 
agent.  It  would  not  be  a  crime  at  all,  because 
this  doctrine  would  lead  to  such  absurdity, 


as  we  conceive,  as  to  make  the  adoption  of 
such  a  view  impossible. 

S.  On  the  trial  the  court,  among  other 
things,  charged  the  Jury  as  follows:  "Now, 
If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  J.  J.  Hngglns  ovraed 
and  had  the  actual  possession  of  a  horse,  and 
that  on  or  about  the  1st  day  of  September, 
1906,  In  Titus  county,  Tex.,  he  delivered  the 
same  to  the  defendant,,  and  that  the  defend- 
ant received  the  actual  possession  of  said 
horse  from  the  said  Hugglns  on  or  about  the 
1st  day  of  September,  1906,  in  Titus  county, 
Tex.,  and  that  said  horse  was  delivered  by 
said  Hugglns  to  defendant  as  his  agent  and 
was  received  by  defendant  from  said  Hug- 
gins,  as  his  agent,  under  and  by  virtue  of  an 
agreement  to  the  effect  that  defendant  would 
sell  said  horse  and  pay  $125  to  said  Hug- 
gins  and  keep  for  himself  as  his  property 
the  excess  over  said  $123  that  he  may  sell 
said  horse  for,  or  that  he  was  to  sell  said 
horse  and  pay  Hugglns  $100  and  keep  for 
himself  any  excess  for  which  he  might  sell 
said  horse,  or  that  he  was  to  sell  or  dispose 
of  said  horse  to  the  best  advantage  and  ac- 
count to  Hugglns  for  the  proceeds  of  such 
sale ;  and  if  you  further  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  after 
defendant  received  possession  of  said  horse 
as  such  agent  If  you  so  find,  that  he  sold 
the  same  or  pledged  him  for  money,  and 
that  at  the  time  of  such  sale  or  pledge  the 
defendant  had  the  fraudulent  intent  to  ap- 
propriate the  proceeds  of  said  sale  or  pledge 
to  his  own  use,  and  that  in  pursuance  of  said 
intent  the  defendant  afterwards  appropriated 
the  proceeds  of  said  sale  or  pledge  to  his  own 
use  and  benefit  without  the  consent  of  said 
J.  J.  Hugglns — ^then  the  defendant  would  be 
guilty  of  embezzlement  of  a  horse,  as  charged, 
and  you  will  so  find  and  assess  his  punish- 
ment at  confinement  in  the  penitentiary  for 
not  less  than  2  nor  more  than  10  years.  But 
If  you  believe  from  the  evidence,  or  have  a 
reasonable  doubt,  that  it  was  the  intention 
of  the  defendant  at  the  time  he  sold  or 
pledged  said  horse,  to  act  In  good  faith  to- 
wards said  J.  J.  Hugglns,  and  carry  out  bis 
alleged  agreement,  and  that  he,  after  said 
sale  or  pledge,  conceived  for  the  first  time  the 
Intention  to  appropriate  the  proceeds  of  the 
sale  or  pledge,  then  he  would  not  be  guilty 
of  embezzlement  of  the  horse,  and  you  will 
find  him  not  guilty."  In  this  connection  ap- 
pellant requested  the  court  to  instruct  the 
Jury  as  follows,  which  was  refused  by  the 
court:  "You  are  Instructed  In  this  case  that 
if  you  l)elieve  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  was,  at 
the  time  alleged  In  the  indictment  in  this 
case,  in  possession  of  the  horse  of  J.  J.  Hng- 
glns by  virtue  of  a  contract  of  agency,  and 
was  authorized  by  the  said  Hugglns  to  sell 
the  said  horse,  and  if  you  find  that  the  de- 
fendant did  sell  the  said  horse  and  misapply 
and  convert  to  his  own  use  and  benefit  the 
proceeds  of  the  sale  of  the  said  horse,  then 
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that  would  not  Justify  you  In  convicting  the 
defendant  for  embezzlement  In  this  case,  un- 
less yoii  further  find  and  believe  from  the 
evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  at  the  time  of  the  sale  of  the 
said  horse,  If  you  find  that  he  did  sell  him, 
the  defendant  then  Intended  to  convert  the 
proceeds  of  the  said  sale  to  his  own  use  and 
benefit  and  deprive  the  said  Hugglns  of  the 
value  of  the  said  horse.  And  if  you  fall  to 
believe,  beyond  a  reasonable  doubt,  that  he 
80  Intended  to  deprive  the  said  Hugglns  of 
the  value  of  the  said  horse,  then  yon  will 
find  the  defendant  not  guilty.  And  if  you 
fall  to  find  from  the  evidence  In  this  case,  be- 
yond a  reasonable  doubt,  that  the  defendant 
sold  the  said  horse  as  his  own  property,  If 
you  find  that  he  did  sell  him,  then  you  will 
find  the  defendant  not  guilty,  and  so  say  by 
your  verdict."  We  think  that  the  charge  of 
the  court  is  a  fair  presentation  of  the  law 
applicable  to  the  facts,  and  that  it  was  not 
error  to  refuse  the  special  charge  asked. 

4.  The  questions  of  fact  In  the  case  have 
been  passed  on  by  the  Jury,  nor  do  we  believe 
that  any  reason  has  been  suggested  why  their 
verdict  should  be  set  aside. 

Finding  no  error  In  the  record  of  the  court 
below,  the  judgment  is  affirmed. 

On  Rehearing. 

The  motion  for  rehearing  filed  In  this  case 
challenges  the  correctness  of  the  opinion  of 
the  court  affirming  the  judgment  of  convic- 
tion on  the  ground,  substantially,  that  the 
charge  of  the  court  below,  held  by  us  to  be 
good,  was  fatally  defective,  in  that,  as  a 
necessary  fact  on  which  to  base  a  conviction, 
the  jury  should  have  been  required  to  find, 
as  a  fact,  that,  when  appellant  sold  the  horse 
In  question,  he  sold  him  as  his  own  prop- 
erty. The  charge  of  the  court  In  the  case  of 
Epperson  v.  State,  22  Tex.  App.  604,  3  S.  W. 
789,  contains  such  clause,  and  the  jury,  by 
the  terms  of  the  charge,  was  required  to  find 
In  that  case  that  Epperson  had  sold  the 
organ  alleged  to  have  been  embezzled  as  his 
own  property  and  not  as  agent  for  the  owner. 
The  charge  In  the  case  of  Hugglns  v.  State, 
42  Tex.  Cr.  R.  364,  60  S.  W.  52,  contains  a 
similar  clause,  and  Is  substantially  Identical 
with  the  charge  in  the  Epperson  Case.  We 
have  been  cited  to  no  authority,  however, 
which  holds  that  It  Is  essential  that  the 
charge  should  so  Instruct  the  jury,  nor  can 
we  conceive  how  or  why  It  should  be  essen- 
tial so  to  do.  In  this  case  there  was  no 
suggestion  either  in  the  testimony  of  Kester- 
Bon,  the  person  to  whom  the  horse  was  sold, 
or  the  appellant  himself,  that  the  animal  In 
question  was  dealt  with  In  any  other  respect 
than  as  his  own  property.  Kesterson  testifies 
to  an  absolute  sale  of  the  property  by  appel- 
lant. Appellant  denies  the  sale,  but  in  sub- 
stance affirms  that  he  bad  hypothecated  the 
horse  for  $60  and  Intended  to  redeem  him. 
Therefore,  under  the  facts  of  this  case,  the 
Issue,  In  any  event,  seems  hardly  to  be  rais- 


ed ;  bnt  we  do  not  believe  It  Important  In  any 
case.  It  seems  to  us  that  the  vital  question 
and  the  true  criterion  In  every  case  Is:  Did 
the  party  charged,  at  the  time  of  the  conver- 
sion, then  have  the  specific  Intent  to  defraud 
the  owner  of  the  property?  If  he  did,  he 
would  seem  under  the  law  to  be  guilty.  If 
at  the  time,  however,  he  sold  the  property, 
he  did  BO  In  pursuance  of  his  agency  and 
In  recognition  of  the  right  of  ownership  of 
the  real  owner,  and  he  subsequently  con- 
ceived the  fraudulent  Intent  to  convert,  mis- 
apply, and  embezzle  the  moneys  derived  from 
the  sale  of  such  property,  he  would  be  guilty 
of  embezzlement  of  the  money,  and  not  tbe 
property  sold.  In  the  celebrated  case  of 
Leonard  v.  State,  7  Tex.  App.  417,  Judge 
Clark,  In  bis  usual  clear  and  lucid  manner. 
In  discussing  the  general  question  of  embez- 
zlement, uses  this  language:  "Addressing 
ourselves  to  the  points  presented,  we  are  of 
opinion  that  notwithstanding  the  appellant 
may  have  had  authority  to  make  a  sale  of 
the  cotton  alleged  to  have  been  embezzled, 
yet  If  he  sold  the  same  with  the  formed  in- 
tention to  defraud  the  owner,  and  to  convert 
It  to  his  own  use  and  benefit,  he  Is  as  much 
guilty  of  embezzlement  of  the  cotton  as  If 
he  bad  no  authority  to  make  such  sale. 
What  is  embezzlement?  A  fraudulent  ap- 
propriation of  the  property  of  another,  by 
a  person  to  whom  It  has  been  Intrusted. 
There  Is  no  settled  mode  by  which  this  ap- 
propriation must  take  place,  and  It  may  oc- 
cur In  any  one  of  the  numberless  methods 
which  may  suggest  Itself  to  the  particular 
Individual.  The  mode  of  embezzlement  Is 
simply  matter  of  evidence,  and  not  pleading, 
and  the  appellant  In  this  case  was  charged 
in  the  usual  form  that  he  'did  embezzle, 
fraudulently  misapply,  and  convert  to  his 
own  use'  the  particular  property  described. 
If  he  sold  It  with  the  honest  purpose  of  de- 
livering the  proceeds  to  the  owner,  and  after 
such  sale  conceived  the  fraudulent  Intention, 
he  would  not  be  guilty  of  embezzlement  of 
the  cotton  at  least;  but  If  the  sale  was 
simply  a  means  to  eftectuate  his  fraudulent 
purpose  to  convert  the  property  to  his  own 
use — In  other  words,  to  steal  It — It  Is  as 
much  an  act  of  conversion  as  If  he  had  ship- 
ped It  clandestinely  to  a  foreign  port,  and 
there  disposed  of  It.  This  distinction  Is  not 
unsupported  by  authority,  and  we  are  refer- 
red to  none  of  a  contrary  effect." 

The  rule  there  laid  down  Is  indeed  the  true 
test:  Did  appellant  at  the  time  of  the  sale 
have  In  bis  mind  the  specific  Intent  and  pur- 
pose to  misappropriate  and  misapply  the 
proceeds  thereof?  This  Issue  was  expressly 
submitted  to  the  jury  In  the  court's  charge, 
and  they  were  Instructed  If  such  was  not  his 
purpose,  or  if  they  had  a  reasonable  doubt 
thereof,  they  should  acquit  The  argument  Is 
made,  however,  that,  If  In  making  the  sale 
appellant  did  so  In  recognition  and  In  sub- 
ordination of  the  owner's  right  In  the  prq;>- 
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erty,  the  purchase  price  would  be  and  re- 
main the  money  of  the  true  owner.  Un- 
donbtedly  bo.  And  If  there  had  been  a  repu- 
diation of  such  ownership  and  a  sale  by  the 
appellant,  the  proceeds  would  not  of  neces- 
sity be  the  property  or  money  of  appellant 
At  least  the  owner  would  have  the  right  to 
ratify  the  sale  and  to  recover  the  purchase 
price.  The  adoption  of  any  other  rule  would 
make  It  rest  In  the  power  of  the  appellant, 
notwithstanding  that  at  the  very  montent  of 
the  sale  he  had  the  fraudulent  Intent  to  mis- 
apply the  funds,  to  make  an  election  as  to 
whether  his  crime  should  be  that  of  em- 
bezzlement of  the  property  delivered  Into 
his  custody,  or  the  proceeds  thereof.  If  this 
pow'er  existed,  and  the  subsequent  appropria- 
tion would  be  of  the  money  and  not  of  the 
property,  It  would  place  It  within  the  power 
of  a  dishonest  agent,  by  selling  valuable 
property  for  less  than  $50,  to  bind  the  state 
to  prosecute  for  an  ofTense  less  than  a  felony. 
If  a  guilty  purpose  exists  In  the  mind  of 
the  agent  at  the  time  of  the  sale  to  misapply 
and  misappropriate  the  proceeds  thereof,  he 
Is  under  all  rules  of  law  and  Justice,  all 
rules  of  law  and  reason,  guilty  of  the  offense 
of  embezzlement  of  the  property.  Nor  can  he 
change  this  rule  of  law  by  statement,  sug- 
gestion, or  claim  that  he  Is  selling  the  prop- 
erty in  recognition  of  the  owner's  right,  and 
thereby  change  and  alter  the  nature  of  his 
crime,  If  In  fact  he  then  has  the  guilty  pur- 
pose to  misapply  and  eml>ezzle  the  proceeds 
thereof.  The  argument  of  counsel  for  appel- 
lant is  put  with  much  skill  and  force,  and 
may  find  some  support  In  the  language  of  the 
cases  referred  to,  but.  It  seems  lo  us,  it  is  il- 
logical and  fallacious. 

It  Is  claimed  that  the  court  erred  In  group- 
ing facts,  and  In  Instructing  the  Jury  that, 
if  the  facts  so  stated  were  true,  the  appel- 
lant would  be  guilty  of  the  crime  of  em- 
bezzlement, and  In  not  leaving  the  jury  to 
determine  whether,  if  the  facts  so  found 
were  true,  appellant  would  be  guilty  of  such 
an  offense.  The  charge  of  the  court,  in  sub- 
stance, Instructed  the  Jury  If  they  found  the 
agency  as  charged,  and  possession  of  appel- 
lant under  such  agency,  and  the  subsequent 
sale  by  him  with  the  guilty  purpose  of  mis- 
applying the  proceeds,  then,  if  these  facts 
were  found  to  be  true  beyond  a  reasonable 
doubt,  that  he  would  be  guilty  of  the  crime 
of  embezzlement  In  this  there  was  no  error. 
It  was  left  to  the  Jury,  under  an  appropriate 
charge,  to  find  the  facts.  If  these  facts  ex- 
isted, the  law  fixes  the  nature,  the  name,  and 
the  punishment  for  the  offense. 

We  have  carefully  considered  the  able  ar- 
gument of  counsel  for  appellant  and  upon 
the  most  mature  reflection  find  there  was  no 
error  in  the  proceedings  of  the  court  below. 

It  is  therefore  ordered  that  the  motion  for 
rehearing  be,  and  the  same  is  hereby,  In  all 
things  overruled. 


SCHOENNERSTEDT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March  i, 
1909.     On  Rehearing,  March  20,  1909.) 

1.  iNTOXICATIItO  LiQUOBS  (i  239*)— CbIHIRAIi 
PBOSECUTION— iKSTBUCTIONS. 

In  a  prosecution  for  violatiog  the  local  op- 
tion law  by  selling  bottles  of  beer,  accused 
testified  that,  about  two  weeks  before  he  let 
the  prosecuting  witness  have  the  beer,  be  was 
told  by  such  witness  to  order  him  beer,  and 
that  be  signed  an  order  for  the  same  ■  that  the 
witness  paid  accused  the  money  at  the  time  to 
cover  the  order;  that  be  at  once  mailed  the 
order  and  the  money  to  the  persons  addressed; 
that  he  afterwards  received  the  beer  and  stored 
it  on  his  plare  for  the  witness  until  he  should 
call  for  it,  and  that  the  beer  received  by  the 
witness  on  the  occasion  in  question  was  part 
of  the  l>eer  he  ordered,  but  he  did  not  sell  the 
witness  any  beer,  nor  did  the  witness  pay  for 
any  beer  at  the  time  in  question ;  that  be  made 
the  order  simply  as  an  accommodation  for 
the  witness,  and  received  no  profit  on  it  what- 
ever. Held,  that  it  was  error  not  to  charge 
the  jury  that  if  they  should  find  accused's  tes- 
timony to  be  correct,  or  if  there  was  a  reason- 
able donbt  of  his  guilt,  they  should  acquit,  as 
a  party  accused  of  a  violation  of  the  law  is  en- 
titled to  an  instruction  covering  bis  defense. 

[E}d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ii  334,  337,  343;  Dec.  Dig. 
{  239.»] 

On  Rehearing. 

2.  CaiiaNAi,   Law    (5    828*)— Necessitt   fob 

WBITTKN    iNSTBtrCTIONS. 

InstmetionB  orally  requested  are  properly 
refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2007 ;   Dec.  Dig.  §  828.*] 

3.  Intoxicatiro  Liqcobb  (|  233*)— Cbikinai. 
Pbosecution— AoMissiBiLrrr  of  Evidence 
of  United  States  License. 

In  a  prosecution  for  violation  of  the  local 
option  law,  accused  was  asked  on  cross-exam- 
ination if  he  had  a  United  States  malt  liquor 
dealer's  license  posted  on  a  house  on  his  prem- 
ises where  beer  was  stored,  and  if  he  got  the 
beer  out  of  this  house  that  he  sold  the  prose- 
cutiug  witness ;  and  he  answered  that  there 
was  such  a  license  posted  on  a  certain  bouse 
on  bis  premises,  and  that  he  got  the  t>eer 
he  let  the  prosecuting  witness  have  out  of  this 
house.  Eeld.  that  the  evidence  was  admissible, 
in  view  of  the  fact  that  a  liquor  dealer  Is  re- 
quired by  law  to  post  bis  license  in  a  con- 
spicuous place  in  his  place  of  business,  and, 
if  the  license  did  not  cover  the  time  in  ques- 
tion, sudi  fact  cannot  be  availed  of  by  stat- 
ing It  as  a  ground  of  objection,  but  can  be 
shown  by  evidence. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  298% ;  Dec.  Dig.  {  233.*] 

Appeal  from  Jones  County  Court;  Jas.  P. 
Stinson,  Judge. 

William  Schoennerstedt  was  convicted  of 
violating  the  local  option  law,  and  appeals. 
Affirmed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  In  that  be 
Bold  six  or  seven  bottles  of  beer  to  B.  E.  Fra- 
zler.    Frazler  testified  that  appellant  lived 
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about  2^  miles  south  of  Stamford;  that  he 
and  Walker  drove  out  to  appellant's  resi- 
dence, and  bought  of  him  about  six  or  seven 
bottles  of  beer,  for  which  he  paid  him  (appel- 
lant) 75  cents  at  the  time  he  received  the 
beer.  He  testified  on  cross-examination  that 
about  two  weeks  prior  to  the  time  he  received 
the  beer  he  told  appellant  to  order  him  some 
beer,  but  had  no  recollection  of  signing  a 
written  order  for  it,  nor  did  he  recall  how 
much  be  had  requested  appellant  to  order. 
Appellant  testified.  In  his  own  behalf,  that 
Frazier  and  Walker  came  to  his  residence, 
and  that  while  there  he  let  Frazier  have  the 
beer,  about  six  or  seven  bottles.  He  fur- 
ther testified:  that  about  two  weeks  before 
this  occurrence  Frazier  told  him  to  order 
him  two  dozen  bottles  of  beer,  for  which 
Frazier  signed  an  order,  and  this  was  ad- 
dressed to  Bush  &  Co.  at  Waco,  Tex.;  that 
Frazier  paid  him  (appellant)  the  money  at 
the  time  to  cover  the  order ;  that  he  at  once 
mailed  the  order  and  the  money  to  Bush  & 
Co.  at  Waco,  and  some  time  afterwards  re- 
ceived the  beer  and  stored  it  In  a  little  bouse 
on  his  place  for  Frazier  until  he  should  call 
for  it;  that  the  beer  Frazier  received  from 
him  on  the  occasion  In  question  was  part  of 
the  beer  he  ordered;  that  he  did  not  sell 
Frazier  any  beer,  nor  did  Frazier  pay  for  any 
beer,  at  the  time  testified  by  Frazier;  that 
he  made  the  order  simply  as  an  accommoda- 
tion for  Frazier,  and  received  no  profit  on  It 
whatever. 

The  court  charged  the  state's  theory  in  re- 
gard to  the  transaction,  but  failed  to  charge 
the  law  applicable  to  appellant's  view  of  the 
case.  Exception  was  reserved  by  appellant 
to  the  failure  of  the  court  to  present  his 
theory,  to  the  effect,  that  If  they  should  find 
defendant's  testimony  to  be  correct,  or  there 
was  a  reasonable  doubt  of  It,  they  would  ac- 
quit. This  phase  of  the  law,  under  the  facts, 
should  have  been  given.  A  party  accused  of 
a  violation  of  the  law  Is  entitled  to  an  in- 
struction to  the  Jury  covering  his  defensive 
matters. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded. 

On  Rehearing. 

At  a  recent  day  of  the  present  term  the 
Judgment  in  this  case  was  reversed  and  the 
cause  remanded,  on  the  failure  of  the  court 
to  charge  upon  one  of  the  phases  of  the  law 
suggested  by  the  evidence.  The  state  files 
a  motion  for  rehearing  on  the  ground  that 
appellant  did  not  present  written  instructions 
covering  this  theory  of  the  evidence.  An  In- 
spection of  the  record  discloses  that  this  con- 
tention is  correct,  and  the  record  does  not 
contain  any  written  requested  instructions. 
The  case  was  not  briefed  by  either  party, 
and  this  suggestion  is  made  by  the  state  on 
motion  for  rehearing.  We  find  that  the  au- 
thorities sustain  the  contention  of  the  state. 


See  Woods  v.  State  (Tex.  Cr.  App.)  75  S. 
W.  37. 

There  is  another  question,  not  passed  on  in 
the  former  decision,  which,  perhaps,  in  view 
of  granting  the  rehearing,  It  would  be  well 
enough  to  notice.  Appellant  took  the  witness 
stand  in  his  own  behalf,  and  was  asked  by 
the  county  attorney  on  cross-examination 
the  following  question:  "Have  you  United 
States  malt  liquor  dealer's  license  posted  or 
tacked  on  a  certain  bouse  on  your  premises, 
where  beer  is  stored,  and  did  you  get  the 
beer  out  of  this  bouse  that,  you  sold  B.  E. 
Frazier?"  Appellant  replied:  "There  Is  a 
United  States  malt  liquor  dealer's  license 
posted  or  tacked  on  a  certain  bouse  on  my 
premises,  and  I  got  the  beer  I  let  Frazier 
have  out  of  this  house."  Various  objections 
were  urged  to  the  introduction  of  this  testi- 
mony— that  it  is  Immaterial,  irrelevant,  and 
inadmissible  for  any  purpose,  and,  further, 
that  there  was  no  evidence  whatever  that 
said  United  States  malt  liquor  dealer's  li- 
cense was  Issued  to  the  defendant,  nor  was 
there  any  evidence  whatever  as  to  the  d(ite 
of  the  sale  or  the  expiration  of  the  license, 
and  the  admission  of  the  testimony  was  clear- 
ly prejudicial,  etc.  The  fact  that  a  United 
States  liquor  dealer's  license  was  tacked  up 
in  the  premises  owned  or  operated  by  the 
accused  is  admissible.  The  objections  stated, 
that  appellant  was  not  shown  to  have  taken 
out  a  liquor  dealer's  license,  or  the  date  of 
it.  If  he  did  take  out  such  license,  are  matters 
of  fact,  and  cannot  be  urged  simply  as 
grounds  of  exception.  If  appellant  desired 
to  prove  In  this  connection  the  fact,  If  it  was 
a  fact,  that  appellant  had  or  had  not  taken 
out  license.  It  should  have  been  shown  by  the 
bill  of  exceptions,  and  not  urged  as  a  ground 
of  exception. 

We  are  of  opinion,  however.  Inasmuch  as 
liquor  dealers  are  required  by  law  to  post 
their  license  in  a  conspicuous  place  In  their 
house  of  business,  that  it  Is  a  fact  that  It 
may  be  proved  such  license  was  so  posted. 
If  as  a  matter  of  fact  the  license  was  not 
taken  out  for  the  time  involved  in  this  trans- 
action, then  that  could  as  well  be  shown. 
Such  a  statement  would  not  be  taken  as  a 
ground  of  objection,  unless  the  facts  showed 
that  the  license  did  not  cover  the  specified 
time.  Of  course,  the  license  would  not  be 
admissible  as  evidence,  or  the  fact  that  It 
was  posted  up  would  be  equally  inadmis- 
sible, If,  as  a  matter  of  fact,  the  license  did 
not  cover  the  time  Involved  in  this  transac- 
tion. In  order  to  make  the  posting  of  the 
license  a  fact  introducible  in  evidence,  such 
license  would  have  to  Involve  the  time,  or 
cover  the  time,  so  as  to  bring  this  transaction 
within  it;  but  this  cannot  be  availed  by 
simply  stating  it  as  a  ground  of  objection. 

The  motion  for  rehearing  Is  granted,  the 
reversal  set  aside,  and  the  judgment  la  now 
aSirmed. 
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SAWYER  r.  STATE. 

<Coait  of  Criminal  Appeals  of  Texas.     March 
28,  1909.) 

GBiiaNAi.  Law  (§  1087*)— AppeaI/— Recobd— 

Contents— Notice  of  Appeai,. 

Where  no  notice  of  appeal  appears  In  the 
record,  the  appeal  will  be  dismisaea  on  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2776;   Dec.  Dift.  i  1087.*] 

Appeal  from  Hill  County  Court;  N.  J. 
Smith,  Judge. 

Karle  Sawyer  was  convicted  of  abandon- 
ing his  wife,  and  he  appeals.    Dismissed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


RAMSEY,  J.  Appellant  was  convicted  of 
abandoning,  neglecting,  and  failing  to  main- 
tain and  provide  for  his  wife,  and  his  pun- 
ishment assessed  at  a  fine  of  $200. 

The  record  comes  to  us  without  any  notice 
of  appeal  appearing  in  same.  This  Is  an 
indispensable  Jurisdictional  fact  The  state 
moves  to  dismiss  the  appeal,  and  the  motion 
must  be,  and  is  hereby,  granted,  and  the 
appeal  dismissed. 


McDowell  v.  state. 

(Court  of  Criminal  Appeals  ot  Texas.    March 
20.  1909.) 

1.  Indictment  and  Infobmation  (8  14*)— Ab- 

BAIGNMENT   AND    PLKA  —  LOSS    OF   OBIQINAL 

Indioikbnt. 

Where  the  original  indictment  is  lost,  and 
accused  is  never  arraigned  upon  tiiat  indict- 
ment, and  does  not  plead  to  it,  he  may  be  re- 
quired to  plead  to  a  substitute  indictment,  and 
be  tried  thereon. 

[Ed.  Note.— For  other  cases,  see  Indictment  and 
Information,  Cent.  Dig.  {  78;  Dec.  Dig.  i  14.*] 

2.  HomoiDB  (i  308*)  —  iNSTBucTioir  as  to 
MuBDEB  IN  Second  Deobee. 

An  instruction  as  to  murder  in  the  second 
degree  should  charge  that  the  killing  must  be 
unlawful,  and  that  it  must  be  done  on  malice 
aforethought. 

[EJd.    Note.— For   other  cases.'  see   Homicide, 
Cent.  Dig.  SI  642-648;   Dec.  Dig.  |  308.*] 

'3.  Homicide  (}  115*)— Seit-DefenSE- Afpbe- 

HENSION    OF    DaNGEB. 

A  person  has  the  same  ri^ht  to  defend 
himself  from  serious  bodily  injury  as  he  would 
to  protect  bis  life. 

[Eld.   Note.— For  other  cases,   see   Homicide, 
-Cent.  Dig.  i  155;   Dec.  Dig.  I  115.*] 

A.  Homicide  (f  300*)  —  Inbtbuctiors  as  to 

Self-Defense. 

Under  evidence,  in  a  prosecution  for  homi- 
cide, showing  threats  to  take  the  life  of  ac- 
>  cnsed,  and  that  accused  would  never  win  an- 
other lawsuit  over  deceased,  and  showing  an 
attack  by  deceased  on  accused,  who  was  younger 
and  smaller  than  deceased,  and  that  deceased 
was  armed  with  a  knife  at  the  time,  the  jury 
should  have  been  instructed  as  to  self-defense 
generally,  both  as  to  the  right  to  protect  life  and 
the  right  to  prevent  serious  bodily  injury. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  $  622;    Dec.  Dig.  §  300.*] 


5.  Homicide  (|  286*)—Instbuction8— Weap- 
ons. 

Pen.  Code  1895,  art.  717,  provides  that  the 
instrument  by  which  a  homicide  is  committed 
is  considered  in  judging  of  the  intent,  and  if 
it  is  one  not  likely  to  produce  death  it  is  not 
to  be  presumed  that  death  was  designed,  un- 
less from  the  manner  of  its  use  such  intention 
evidently  appears.  The  evidence  showed  that 
while  defendant  was  whittling  with  an  ordinary 
pocketknife,  he  was  violently  attacked  by  a  man 
of  superior  strength,  age,  and  weight,  and  in 
resisting  this  attack  he  struck  one  blow  at 
random,  which  struck  a  vital  point,  resulting 
in  death.  There  was  testimony  that  usually  a 
knife  of  this  character  would  not  be  a  deadly 
weapon.  Held,  that  the  provisions  of  article  717 
should  have  been  given  in  a  charge  to  the 
jury,  and  the'  jury  should  have  been  charged 
on  the  issue  of  aggravated  assault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  286.*] 

Appeal  from  District  Court,  Jack  County; 
J.  W.  Patterson,  Judge. 

Sid  McDowell  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Reversed 
and  remanded. 

Nicholson  &  Fitzgerald,  for  appellant  F. 
J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  This  conviction  was  for 
murder  in  the  second  degree;  the  punish- 
ment being  assessed  at  five  years'  confine- 
ment In  the  penitentiary. 

The  evidence  substantially  shows:  That 
appellant  and  deceased  were  raised  boys  to- 
gether, and  their  families  had  intermarried. 
Deceased  was  19  and  appellant  17  years  of 
age.  They  had  made  a  horse  trade  some 
time  prior  to  the  dlfDculty.  The  mother  of 
appellant,  becoming  dissatisfied  with  the 
transaction,  brought  suit  ultimately  to  re- 
scind the  trade.  On  the  trial  it  resulted  in 
her  favor,  and  this  enraged  and  angered  de- 
ceased. On  the  day  of  the  trial,  the  parties 
interested,  as  well  as  quite  a  crowd  of  peo- 
ple, congregated  at  the  county  seat  where 
the  trial  occurred  and  were  in  and  about  the 
courthouse.  Deceased  had  asked  for  dam- 
ages. The  Jury  brought  in  a  verdict  rescind- 
ing the  trade,  but  said  nothing  in  their  ver- 
dict In  regard  to  damages.  They  retired  to 
consider  that  matter  and  subsequently  re- 
turned a  verdict  in  favor  of  the  mother  of 
appellant  refusing  to  award  damages  to  de- 
ceased. This  seemed  to  have  angered  de- 
ceased to  considerable  extent  Just  about 
the  time,  or  perhaps  a  little  before,  the  Jury 
returned  the  verdict  in  the  lawsuit,  deceased 
spoke  to  appellant's  mother,  Mrs.  Bowlen, 
and  threatened  to  take  the  life  of  appellant 
whereupon  she  took  her  son  to  one  side  and 
requested  him  to  go  home.  That  he  then 
left  the  courthouse  in  obedience  to  instruc- 
tions in  a  frightened  condition  of  mind. 
Frank  Turner  testified:  That  he  was  with 
deceased  on  the  day  of  the  killing  and  drank 
whisky  with  him  out  of  the  same  bottle. 
That  while  together  they  talked  about  the 


■•For  other  cases  see  sun*  topic  and  section  NUMBER  In  Dee.  *  Am.  BIgi.  ISOT  to  data,  *  Reporter  Indexes 
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dTll  case.  The  deceased  asked  him  how  he 
thought  the  case  would  come  out.  'inrner 
replied  that  he  did  not  know,  whereupon  de- 
ceased said:  "There  Is  one  thing,  if  he  wins 
that  case,  the  son  of  a  bitch  will  never  win 
another."  This  statement  was  at  once  com- 
municated to  appellant.  In  a  subsequent 
conversation  between  the  witness  and  de- 
ceased, the  witness  borrowed  the  knife  of 
deceased.  Upon  handing  the  knife  to  the 
witness,  the  deceased  remarked:  "Tou  want 
to  be  careful  with  that  knife.  It  is  sharp, 
and  I  expect  to  use  it"  When  appellant  left 
the  courthouse.  In  obedience  to  his  mother's 
Instructions,  for  the  purpose  of  going  home, 
he  went  out  where  the  horse  was  tied,  and 
was  standing  there,  when  deceased  approach- 
ed him.  Deceased's  course  of  conduct  and 
manner  of  movement  Indicated  anger  and 
determination.  That  he  rapidly  approaphed 
appellant,  passing  the  parties  near  by  until 
he  reached  appellant.  Upon  reaching  ap- 
pellant he  put  his  clinched  fist  under  the  nose 
of  appellant  and  pushed  his  head  back.  There 
is  some  confusion  as  to  the  position  or  con- 
dition of  the  other  hand  of  the  deceased. 
The  remark  made  by  deceased  to  appellant's 
mother  was,  referring  to  appellant:  "I  will 
kill  him!  God  damn  him!"  Appellant  had 
his  knife  out  and  had  been  whittling  at  the 
time  he  was  approached  by  deceased,  and 
was  holding  it  in  his  hand  at  the  time  de- 
ceased made  the  assault,  and  when  the  as- 
sault was  made  appellant  struck  one  blow, 
which  the  physicians  indicate  severed  the  ar- 
tery just  under  the  ear,  from  which  the  de- 
ceased bled  to  death.  The  knife  was  a  pock- 
etknlfe;  the  blade  being  something  like  2% 
or  3  Inches  in  length.  There  had  also  been 
a  previous  conversation  between  appellant 
and  deceased  In  the  courthouse  before  appel- 
lant left  that  building.  This  testimony  also 
showed  anger  and  was  of  threatening  nature 
on  the  part  of  deceased.  At  the  time  de- 
ceased approached  appellant,  he  remarked  in 
an  angry  tone  of  voice:  "You  have  walked 
my  log  this  time,  but  you  can't  do  it  again." 
And  it  was  at  this  Juncture  that  he  pushed 
his  closed  fist  against  appellant's  chin  or  un- 
der his  nose  and  shoved  his  head  back,  at 
which  Juncture  appellant  used  his  knife. 
There  was  but  one  blow  struck.  Deceased 
fell.  Appellant  stood  there  and  made  no 
further  attempt  or  demonstration.  He  was 
arrested  and  carried  to  Jail.  This,  perhaps, 
is  a  sufilclent  summary  of  the  testimony  to 
review  the  questions  suggested  for  revision. 
When  the  case  was  called  for  trial,  it  was 
made  to  appear  to  the  court  that  the  indict- 
ment had  been  lost,  and  motion  was  made 
by  the  prosecution  to  substitute  the  lost  in- 
strument Appellant  had  not  been  arraign- 
ed, nor  had  he  pleaded  to  the  Indictment  prior 
to  Its  loss,  and  in  fact  never  pleaded  to  the 
original  Indictment,  but  was  forced  to  trial 
on  the  substitute  Indictment,  and  to  this  he 
did  not  plead.  This  Is  assigned  as  error. 
Under  the  decisiona  tn  this  state  the  court's 


action  was  correct  In  permitting  the  substi- 
tution of  the  indictment  Without  reviewing 
the  question,  we  cite  in  support  of  this  con- 
clusion the  case  of  Withers  v.  State,  21  Tex. 
App.  210,  17  S.  W.  725. 

Criticism  is  made  of  the  charge  on  murder 
in  the  second  degree.  The  charge  criticised 
is  as  follows:  "If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  with  a  knife,  and  if  you  believe 
same  was  a  deadly  weapon  or  Instrument 
reasonably  calculated  and  likely  to  produce 
death  by  the  mode  and  manner  of  its  use.  la 
a  sudden  transport  of  passion,  aroused  with- 
out adequate  cause,  and  not  in  defense  of 
himself  against  an  unlawful  attack,  reason- 
ably producing  a  rational  fear  or  expectation 
of  death  or  serious  bodily  Injury,  with  the 
intent  to  kill,  did  In  Jack  county,  Tex.,  cut 
and  stab  and  thereby  kill  the  said  Jim  Pas- 
chall,  etc.,  you  will  find  him  guilty  of  mur- 
der In  the  second  degree."  The  criticisms 
are:  First,  that  It  omits  to  tell  the  Jury  that 
the  killing  must  be  unlawful;  and,  second, 
that  it  must  be  done  on  malice  aforethought 
Upon  another  trial  these  matters  should  be 
Included  In  the  charge  submitting  the  issue 
of  murder  in  the  second  degree.  While  it 
may  be  doubtful,  under  the  construction 
placed  on  article  723,  Ciode  Cr.  Proc.  1895, 
that  these  omissions  were  of  such  serious 
character  as  to  require  a  reversal  of  the 
Judgment,  tn  view  of  the  other  charges  given 
defining  "malice  aforethought,"  yet  all  the 
necessary  Ingredients  of  murder  in  the  sec- 
ond degree,  when  that  issue  is  submitted  to 
the  Jury,  should  be  embodied  in  the  charge 
applying  the  law  to  the  facts. 

It  is  claimed  that  the  court's  charge  with 
reference  to  the  law  of  threats  Is  too  meager 
and  restrictive,  In  ttiat  It  confines  the  right 
of  self-defense  under  the  law  of  threats  to  a 
purpose  and  Intent  to  kill.  Appellant  asked 
special  instructions  in  regard  to  this  matter 
which  were  refused,  embodying  the  further 
proposition  that  he  had  the  same  right  to  de- 
fend against  apprehension  of  serious  bodily 
Injury.  We  are  of  opinion  that  appellant's 
contention  In  this  respect  is  correct.  A  party 
has  the  same  right  to  defend  his  person  from 
serious  bodily  Injury  under  the  law  of 
threats  as  he  would  to  protect  his  life. 
Without  reviewing  the  court's  charge,  and 
special  charges  asked  and  refused,  we  are 
of  opinion  upon  another  trial  the  court 
should  instruct  the  Jury  as  well  in  regard  to 
the  defense  against  ai^rehension  of  serious 
bodily  injury  as  against  his  life. 

The  court  failed  to  charge  self-defense  from 
any  other  standpoint  than  that  of  resistance 
of  an  attack  made  by  reason  of  threats  to 
kill.  Appellant  reserved  exertions  and  re- 
quested instructions,  which  were  refused,  to 
the  effect  that  he  had  a  right  to  defend  his 
life  against  an  attack  threatening  death  or 
serious  bodily  Injury.  We  think  this  con- 
tention is  sound.  Deceased  had  made  quali- 
fied threats  directly  to  appellant,  and  in  addi- 
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tiou  had  informed  the  mother  of  appellant 
that  he  Intended  to  take  his  life,  as  well  as 
stating  to  Turner  that  he  would  nerer  win 
another  lawsuit  over  him.  Deceased  had  at- 
taclxed  appellant  in  the  manner  Indicated  In 
the  statement  in  the  early  part  of  this  opin- 
ion. He  was  superior  to  appellant  In  age, 
strength,  size,  and  weight,  as  all  the  testi- 
mony concedes,  weighing  some  15  or  30  pounds 
more  than  appellant.  The  record  falls  to 
show  that  deceased  had  his  Icnife  In  his  hand 
at  the  time  he  made  the  attack,  and  rather 
excludes  that  fact  In  view  of  the  vigorous 
attack  made,  the  superiority  of  age,  strength, 
and  size,  and  of  the  threats,  appellant  had 
reason  to  believe  that  the  attack  had  begun 
which  might  end  In  his  life.  Deceased  was 
armed  with  a  knife  shown  by  the  testimony 
to  be  superior  In  size  to  that  owned  by  appel- 
lant, and  further  shown  to  be  very  sharp. 
Under  these  facts,  appellant  had  a  legal  right 
to  have  the  jury  instructed  in  regard  to  self- 
defense  generally. 

There  is  another  question  suggested  for 
reversal,  to  wit,  the  failure  of  the  court  to 
charge  article  717  of  the  Penal  Code  of  1895, 
which  Is  as  follows:  "The  instrument  or 
means  by  whldi  a  homicide  is  committed  are 
to  be  taken  into  consideration  in  judging  of 
the  intent  of  the  party  offending;  If  the  in- 
strument be  one  not  likely  to  produce  death, 
it  is  not  to  be  presumed  that  death  was  de- 
signed, unless  from  the  manner  in  which  it 
was  used  such  intention  evidently  appears." 
While  the  evidence  shows  that  the  pocket- 
knife  used  by  appellant  was  an  ordinary  i>ock- 
etknlfe,  the  blade  being  perhaps  2%  or  3 
inches  in  length,  lie  was  violently  attacked 
by  a  man  of  superior  strength,  age,  and 
weight,  and  in  resisting  this  attack  he  struck 
one  blow,  and,  as  the  witnesses  indicate,  rath- 
er at  random.  It  happened  to  strike  a  vital 
point,  and  death  resulted  shortly  afterwards 
from  bleeding.  The  physicians  testify,  in  sub- 
stance, that  usually  the  knife  would  not  be  a 
deadly  weapon,  but  might,  of  course,  if  a 
vital  point  was  reached.  This  was  the  only 
blow  given  by  appellant,  and  deceased  fell, 
and  the  difficulty  ended.  Under  the  circum- 
stances of  this  case,  we  are  of  opinion  that 
the  provisions  of  article  717  should  have  been 
given  In  the  charge  to  the  jury.  A  charge 
was  asked  by  appellant  submitting  this  is- 
sue to  the  jury  that,  if  they  should  so  find, 
he  would  be  guilty  of  an  aggravated  assault 
The  charge  was  refused,  and  it  Is  properly 
presented  for  revision.  In  this  connection, 
perhaps,  it  may  be  well  enough  to  state  a 
little  more  fully  the  facts.  Dr.  Wade  testi- 
fied that  the  knife  used  was  an  ordinary 
pocketknife,  and  that  the  same  blow  on  any 
other  part  of  the  body  would  not  have  pro- 
duced death  unless  some  artery  or  vital  or- 
gan was  struck.  He  further  testified  there 
were  more  chances  for  death  not  to  result 
from  such  a  stroke  with  this  knife  in  defend- 


ant's hand  than  chances  for'  fatal  results. 
Massengale  testified  that  the  knife  defendant 
used  was  an  ordinary  pocketknife,  that  he 
had  measured  the  blade,  and  the  length  was 
m  Inches.  He  further  testified  that  he  saw 
defendant  strike  deceased,  and  that  deceased 
threw  up  his  arm,  knocking  the  lick  to  de- 
ceased's neck.  Kemp  testified  that  be  saw 
defendant  at  the  time  the  blow  was  Inflicted, 
and  deceased  had  one  flat  in  defendant's  face 
with  his  head  shoved  back,  and,  when  de- 
fendant struck,  deceased  threw  up  his  left 
arm  and  deflected  the  blow  upwards  towards 
his  neck.  Considering  the  manner  of  the  as- 
sault, and  how  the  course  of  the  blow  was 
deflected,  we  think  it  was  Important  to  ap- 
pellant that  the  substance  of  the  requested  spe- 
cial charge  should  have  been  given.  Whether, 
in  the  absence  of  such  testimony,  the  refusal 
to  so  charge  would  be  reversible  error  when  a 
Icnife  of  the  character  and  size  showA  In  this 
case  was  used,  we  need  not  now  determine. 
For  the  errors  pointed  out,  the  judgment 
is  reversed,  and  the  cause  is  remanded. 


JARRETT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March  3, 

1900.     Rehearing  Denied  March  23,  1909.) 

1.  IKDICTMENT    AND    INFOBMATION     (§    129*)— 
Join  DEB    OV   MiSDEMEANOBS. 

A  count  for  drunkenness  and  one  for  dis- 
turbing the  peace  may  be  joined  in  the  same 
indictment. 

FEd.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  }{  414-418;  Dec. 
Dig.  i  129.*] 

2.  Indictment  and  Inpobuation  (|  132*)  — 
Election  Between  Counts. 

The  prosecution  need  not  elect  Iwtween 
connts  charging  separate  misdemeanors. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  438;  Dec.  Dig. 
{  132.*] 

3.  Criminal  Law  (t  1128*)— Review— Recobd 
—Misconduct  of  Jubt. 

To  be  available  on  review,  evidence  show- 
ing misconduct  of  the  jury  must  be  filed  dur- 
ing the  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1128.»1 

4.  Cbiuinal   Law   (g   1160*)— Review— Evi- 
dence ON  Motion  fob  New  Trial. 

The  finding  of  the  court  on  conflicting 
evidence  on  a  motion  for  a  new  trial  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  i  3084;   Dec.  Dig.  i  1160.*] 

5.  Cbiminal  Law   (8   1159*)— Review— Con- 
flicting Evidence. 

The  verdict  on'  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  3076 ;   Dec.  Dig.  8  1159.*] 

Appeal  from  Ellis  County  Court;  F.  L. 
Hawkins,  Judge. 

John  Jarrett,  having  been  convicted '  of 
drunkenness,  appeals.    Affirmed. 

E.  P.  Anderson,  for  appellant  F.  J.  Mc- 
Cord,  Asst,  Atty.  Gen.,  for  the  State. 
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BROOKS,  J.  Appellant  was  conylcted  of 
drunkenness,  and  his  punishment  assessed 
at  a  fine  of  $25. 

The  Indictment  charges  drunkenness  and 
disturbing  the  peace  In  two  different  counts. 
Appellant  filed  a  motion  to  quash  the  indict- 
ment on  this  account  An  Indictment  may 
contain  several  counts  charging  different 
misdemeanors.  See  Waddell  y.  State,  1  Tez. 
App.  720;  section  404,  snbd.  4,  Code  Cr.  Proc 
1885;  also  Alexander  v.  State,  27  Tex.  App. 
633,  11  S.  W.  62a 

Appellant  Insists  the  court  erred  in  falling 
to  require  the  county  attorney  to  elect  which 
count  be  would  prosecute  on.  This  does  not 
apply  in  misdemeanor  cases.  Code  Cr.  Proc. 
1895,  i  405,  subd.  4;  Brown  v.  State,  38  Tex. 
Cr.  B.  597,  44  8.  W.  176. 

The  record  contains  a  long  rehearsal  of 
supposed  misconduct  lof  the  jury  In  the 
shape  of  evidence  filed  after  term  time. 
Eivldence  of  this  character  most  be  filed  dur- 
ing term  time.  See  Black  v.  State,  41  Tex. 
Cr.  R.  185,  53  S.  W.  116.  However,  by  an 
examination  of  the  evidence,  we  find  there 
is  a  clear  conflict,  and  the  court  found 
against  appellant's  contention.  The  evidence 
amply  authorized  the  finding  of  the  court 
See  Mayes  v.  State,  33  Tex.  Cr.  R.  34,  24  S. 
W.  421;  Driver  v.  State,  87  Tex.  Cr.  R  160, 
38  S.  W.  1020. 

The  evidence  in  this  case  is  quite  conflict- 
ing as  to  whether  or  not  there  was  any 
drunkenness  or  disorderly  conduct;  but  this 
was  a  matter  left  to  the  discretion  of  the 
jury,  and  they  have  seen  fit  to  believe  the 
prosecuting  witness.  We  are  not  authorized 
to  disturb  thelp  finding. 

The  judgment  is  affirmed. 


FORCY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
17,  1909.) 

1.  FoBOEBT  (S  28*)— Passing  Foboid  Ihstbu- 

MENT— SumCIENCT    OF    INDICTMENT. 

Ad  indictment  for  passing  a  forced  Instru- 
ment, which  undertook  to  set  out  the  instrument 
by  its  tenor,  but  included  in  the  tenor  clause 
the  meaning  of  the  instrument,  was  defective, 
since  the  tenor  and  purport  clauses  of  an  in- 
dictment should  be  separate  and  distinct 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Dec  Dig.  §  28.»] 

2.  FOBOEBT  (g  34*)— PaSSINO  FOBQED  INSTBTT- 

meni^Vabiance. 

There  was  a  variance  between  the  allega- 
tion and  the  proof,  in  a  prosecution  for  passing 
a  forged  instrument  where  the  indictment  al- 
leged that  accused  passed  as  true  a  false  in- 
strument upon  J.,  and  the  evidence  showed  that 
the  instrument  was  passed  upon  J.  &  Sons. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  {  95;    Dec.  Dig.  {  34.*] 

Appeal  from  District  Court,  Caldwell  Coun- 
ty;  L.  W.  Moore,  Judge. 

Isaac  Forcy,  alias  Will  Jones,  was  con- 
victed of  passing  a  forged  Instrument,  and 


appeals.    Reversed,  with  instructions  to  dis- 
miss. 

Ellis  &  Groves  and  O.  Ellis,  Jr.,  for  appel- 
lant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
passing  a  forged  instrument,  and  bis  ponisb- 
ment  assessed  at  two  years'  confinement  in 
the  penitentiary. 

The  charging  part  of  the  indictment  is  as 
follows:  "  •  •  •  Did  then  and  there  un- 
lawfully, willfully,  knowingly,  and  fraudu- 
lently pass  as  true  to  J.  R.  Jacobs  a  false 
and  forged  Instrument  in  writing,  which  bad 
theretofore  been  made,  without  lawful  au- 
thority, and  with  intent  to  defraud,  and  was 
then  of  the  tenor  following:  'June  the  10, 
1908.  to  Mr.  Jacob  (meaning  Jacobs)  and 
sons  pleas  fill  this  Oder  (meaning  order)  for 
me  17  $  35  c  (meaning  seventeen  dollars  and 
thirty-five  cents)  uarvey  romal  (meaning 
Roamell)' — all  of  which  meant  that  R.  Ja- 
cobs &  Sons  should  fill  an  order  and  deliver 
to  the  bearer  thereof  goods,  wares,  and  mer- 
chandise of  the  value  of  seventeen  dollars 
and  tbirty-flve  cents,  and  that  Harvey  Roa- 
mell would  become  liable  to  pay  for  same, 
which  said  instrument  in  writing  the  said 
Isaac  Forcy,  alias  Jones,  then  and  there 
well  knowing  to  be  false  and  forged,  did 
pass  as  true,  with  intent  to  Injure  and  de- 
fraud." 

It  will  be  seen,  from  an  inspection  of  the 
above-quoted  indictment,  that  the  pleader 
attempted  to  set  the  instrument  out  by  Its 
tenor,  which  means  an  exact  description  of 
the  Instrument  Itself,  and  Incorporates,  in 
his  effort  to  set  out  the  tenor  of  the  instru- 
ment, the  meaning  of  the  instrument  The 
tenor  and  purport  clause  of  an  indictment 
should  be  separate  and  distinct  It  appears 
from  the  evidence  in  this  case  the  indict- 
ment was  predicated  upon  a  forged  order, 
signed  by  Harvey  Roamell  and  addressed  to 
Jacobs  &  Sons,  requesting  them  to  fill  an 
order  for  $17.35.  The  amount  Is  In  figures, 
as  stated  above,  and  the  explanatory  and 
innuendo  averments,  with  reference  to  this 
amount  and  with  reference  to  other  matters, 
going  to  explain  what  the  instrument  pur- 
ports to  be,  should  have  been  In  the  purport 
clause  of  the  indictment,  and  not  In  the 
tenor  clause. 

Furthermore,  there  Is  a  variance  between 
the  allegation  and  the  proof  in  this:  The  In- 
dictment alleges  that  there  was  passed  as 
true  a  false  instrument  upon  J.  R.  Jacobs, 
when  the  evidence  shows  the  forged  order 
was  passed  upon  Jacobs  &  Sons.  If  J.  R. 
Jacobs  is  a  member  of  the  firm  of  Jacobs  & 
Sons,  then  this  fact  should  be  alleged  in  the 
purport  clause  of  the  indictment  and  a 
statement  thereby  made  to  the  effect  that 
by  passing  it  upon  said  J.  R.  Jacobs  that 
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said  Jacobs  was  then  and  there  a  member  of 
tbe  firm  of  Jacobs  &  Sons. 

It  follows,  from  the  afooye  suggestions, 
that  the  indictment  Is  defective,  and  the 
Judgment  Is  reversed,  and  the  prosecution 
ordered  dismissed. 


BILLS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 
1909.    On  Rehearing,  March  17,  1909.) 

1.  Intoxicatinq  LiqnoBS  ({  236*)— Pbobecu- 

TION— SUFFICIEHCT    OF    EVIDENCE— SALE. 

In  a  prosecution  for  a  violation  of  the 
local  option  law,  evidence  held  to  sustain  a  find- 
ing that  there  was  a  sale  as  alleged. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  313 ;  Dec.  Dig.  8  236.*] 

2.  CanciNAi.  Law  ({  1170*)— Habkless  Eb- 

BOB  —  PBEJUDICIAL     EFFECT  —  RECAIXINQ 

Witness. 

In  a  prosecution  for  illegally  selling  intoxi- 
cants, after  the  witness  who  testified  as  to  the 
sale  was  cross-examined  at  length  and  bad  left 
the  stand,  the  defense  requested  leave  to  recall 
him  to  ask  him  if  he  was  not  mad  at  accused 
and  did  not  say  to  a  depot  agent  that  he  would 
get  even  with  accused,  as  a  foundation  for  testi- 
mony impeaching  him  by  the  agent.  It  did  not 
appear  when  defendant's  counsel  learned  of  the 
alleged  statements,  or  that  the  witness  sought 
to  be  recalled  was  accessible,  or  that  the  trial 
would  not  be  unduly  delayed  by  recalling  him, 
and  the  depot  agent  testified  fully  at  trial. 
Held,  Uiat  accused  could  not  have  been  prej- 
udiced by  the  court's  refusal  to  permit  the  wit- 
ness to  be  recalled  for  the  purpose  stated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {<  3133,  3145;  Dec.  Dig.  i 
1170.*] 

3.  Witnesses  (J  332*)— Recaixino  Witness 

FOB     PUBPOBE     OF     lUPEACIDIENT — DlBCBE- 
TION    OF   COUBT. 

Recalling  a  witness  after  he  has  been  on 
the  stand  and  fully  examined  and  cross-exam- 
ined by  accused,  for  the  purpose  of  getting  him 
to  contradict  an  alleged  statement  made  by  him- 
self so  as  to  impeach  him  by  another  witness, 
is  a  matter  peculiarly  within  the  trial  court's 
discretion. 

[Eld.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1100;  Dec.  Dig.  §  332.*] 

4.  INTOZICATINO  LiQVOBS  (|  89*)— LOCAI.  OP- 
TION—ADOPTION  OF  Law— Pboof. 

While,  under  the  statute,  contests  of  local 
option  elections  must  be  taken  in  due  time,  the 
court  should,  in  every  prosecution  for  violating 
the  local  option  law,  require  the  introduction  of 
formal  orders  of  the  commissioner's  court  adopt- 
ing the  local  option   law  in  the  county. 

[Eld.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  33 ;    Dec.  Dig.  f  39.*] 

6.  Cbiminal  Law  (88  1054, 1063*)— Presenta- 
tion OF  Questions  Below— Exception- 
Motion  fob  New  Tbial. 

Where  accused,  in  a  prosecution  for  violat- 
ing the  local  option  law,  does  not  except  to 
proof  of  the  adoption  of  the  law  by  parol  evi- 
dence, and  did  not  raise  the  question  in  its  mo- 
tion for  new  trial,  an  objection  to  proving  the 
adoption  of  the  law  in  that  manner  will  not 
be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {8  2662,  2679;  Dec.  Dig.  88 
1054,  1063.*]    •    "     "^ 


On  Rehearing. 

6.  Cbiminat  Law  (8  304*)— Evidbwcs-Judi- 
ciAL  NoncB— ADOPnoR  OF  Local  Optioh 
Law. 

The  Court  of  Criminal  Appeals  cannot  take 
judicial  notice  that  the  local  option  law  has 
been  adopted  in  any  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  706 ;  Dec.  Dig.  8  304.*] 

7.  Cbiminal  Law  (8  1141*)  —  Appeal  —  Pbi- 
suupiioNS  —  Adoption  of  Local  Option 
Law. 

The  Court  of  Criminal  Appeals  cannot  as- 
sume, in  a  prosecution  for  violating  a  local  op- 
tion law,  that  the  law  has  been  adopted  in  anj 
county. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3014 ;   Dec.  Dig.  8  1141.*] 

8.  Intoxicating  Liquobs  (8  39*)— Local  Op- 
tion —  ElviDENCE  OF  Adoption  —  Soffi- 

CIENCr. 

In  a  prosecution  for  violating  the  local 
option  law,  a  statement  by  a  witness  that  there 
was  a  local  option  law  in  the  county  was  in- 
sufficient to  show  that  fact  so  as  to  sustain  a 
conviction  for  its  violation. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  33 ;   Dec.  Dig.  8  39.*] 

Appeal  from  Jones  County  Court;  Jas.  P. 
Stinson,  Judge. 

Walter  Bills  was  convicted  of  selling  In- 
toxicants In  violation  of  the  local  option  law, 
and  he  appealed.  Reversed  and  remanded 
for  further  proceeding. 

See,  also,  86  S.  W.  1012. 

Jno.  W.  Scott,  J.  W.  Boynton,  and  J.  B, 
McMahon,  for  appellant.  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  in 
the  county  court  of  Jones  county  on  a  charge 
of  selling  intoxicating  liquors  therein  In  vio- 
lation of  the  local  option  law.  The  Jury  as- 
sessed his  punishment  at  a  flue  of  $100  and 
60  days'  confinement  in  the  county  jail. 

1.  The  testimony  in  the  case  Is  quite  con- 
flicting. The  witness  H.  Starbeck  testified 
directly  and  positively  to  a  sale  by  appellant 
to  one  Kelly  of  two  quarts  of  whisky  for  $3, 
and  that  while  the  parties  were  In  a  room  in 
a  hotel  playing  cards  the  whisky  was  deliver- 
ed and  the  money  paid.  Other  witnesses  tes- 
tify that  the  whisky  was  In  fact  produced  by 
appellant,  but  it  was  a  matter  of  accommoda- 
tion, and  was  not  a  sale.  Some  of  them  say 
that  Kelly  did  give  appellant  $5  about  the 
time  the  whisky  was  brought  in,  but  that  it 
was  in  the  nature  of  a  gift  or  loan  to  enable 
him  to  take  part  in  the  gambling  then  in  prog- 
ress. We  deem  it  unnecessary  to  review  the 
facts  in  detail.  The  testimony  of  Starbeck 
makes  a  clear  case.  It  must  be  confessed 
that  the  testimony  of  the  other  witnesses  is 
calculated  to  challenge  belief,  and  It  Is  not 
to  be  wondered  that  the  Jury  credited  the 
testimony  "of  Starbeck. 

2.  During  the  progress  of  the  trial,  and 
after  he  had  testified  and  had  been  dismiss- 
ed from  the  stand  as  a  witness,  counsel  for 
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appellant  requested  tbe  court  to  permit  them 
to  recall  the  witness  Starbeck,  and  ask  him  If 
It  was  not  true  that  he  was  mad  at  the  de- 
fendant, and  If  he  did  not  say  at  the  depot 
on  the  Monday  morning  after  he  and  appel- 
lant played  cards  in  the  hotel  that  he  would 
get  eyen  with  the  defendant;  that  at  the 
time  counsel  Informed  the  court  that  they 
wished  to  ask  said  witness  this  question  for 
the  purpose  of  Impeaching  said  witness,  who 
would  say  that  he  did  not  make  any  such 
sratement,  and  that  they  proposed  to  show, 
and  could  show  by  the  express  agent  at  Ham- 
lin, that  he  did  make  the  statement  above  re- 
ferred to,  and  that  the  court  refused  to  per- 
mit the  witness  to  be  recalled.  The  bill  does 
dot  show  when  this  matter  occurred,  or  how 
it  arose.  Starbeck  was  examined  at  consid- 
erable length  both  on  direct  examination, 
cross-examination,  and  re-examlnatlon.  It  Is 
not  shown  when  counsel  came  Into  posses- 
sion of  Information  touching  the  conversa- 
tion inquired  about,  nor  Is  It  shown  in  the 
bill  that  Starbeck  was  accessible,  or  that  the 
proceedings  of  the  court  would  not  have  been 
delayed  perhaps  unnecessarily  to  have  had 
him  recalled.  Matters  of  this  sort  are  so  pe- 
culiarly within  the  discretion  of  the  trial 
Judge  that  we  feel  we  should  not  reverse  a 
case  unless  all  the  facts  were  shown  and  It 
were  apparent  that  there  had  been  such  an 
abuse  of  the  court's  discretion  as  would  au- 
thorize and  justify  us  in  Interfering.  In  this 
connection  it  is  to  be  noted  that  the  express 
agent  named  in  the  bill  was  in  fact  introduc- 
ed and  testified  on  the  stand  to  all  the  mat- 
ters referred  to  In  the  bill,  so  that  in  any 
event  we  feel  that  there  could  have  been  no 
injury  done  appellant  by  the  refusal  of  the 
court  to  permit  the  recall  of  Starbeck. 

3.  Counsel  further  raise  the  question  in 
their  brief  that  there  was  no  proof  offered 
that  the  local  option  law  was  in  effect  in 
Jones  county.  This  matter  was  not  raised 
or  hinted  at  in  their  motion  for  a  new  trial. 
There  were  no  formal  orders,  judgments,  or 
decrees  of  the  commissioners'  court  of  Jones 
county  admitted  In  evidence  putting  local  op- 
tion In  effect  therein.  It  was  proven  by  the 
witness  Starbeck,  without  objection,  that  lo- 
cal option  was  .In  effect  in  Jones  county.  We 
have  heretofore  held  (Manning  v.  State,  46 
Tex.  Cr.  R.  826,  81  8.  W.  957)  that  even  a 
charge  of  the  court  which  misdirects  the  jury 
in  regard  to  the  punishment  is  not  reversi- 
ble error  unless  excepted  to,  and  this  case 
has  been  followed,  and  generally  we  have 
disregarded  grounds  of  reversal  and  refus- 
ed to  reverse  where  the  matter  Is  not  called 
to  the  attention  of  the  court  below,  either  by 
exception  or  In  the  motion  for  new  trial.  In 
this  connection  we  feel  that  we  should  say 
that,  while,  under  the  provisions  of  the  law 
enacted  by  the  last  Legislature,  contests  of 
local  option  elections  must  be  timely  had,  and 
in  the  absence  of  such  contest  their  regularity 
would  be  presumed,  the  court  should,  never- 


theless, in  every  case  reqaire  the  introduction 
of  formal  orders  of  the  commissioners'  court 
of  their  several  counties  putting  local  option 
Into  effect.  However,  where  a  party  stands 
by  and  permits  the  proof  without  objection 
to  be  made  by  parol  testimony,  and  makes 
and  raises  no  question  touching  the  matter  In 
his  motion  for  a  new  trial  or  by  exception, 
and  waits  to  raise  the  matter  on  appeal,  we 
do  not  feel  that  he  should  be  then  heard  to 
complain. 
The  judgment  is  affirmed. 

On  Rehearing. 

The  grounds  urged  In  appellant's  applica- 
tion for  rehearing  are  meritorious,  and  it  is 
obvious,  upon  further  reflection,  that  the  mo- 
tion must  l>e  granted.  As  stated  In  the  opin- 
ion In  this  case,  there  was  some  proof  that 
local  option  was  In  effect  in  Jones  county. 
There  was  no  evidence  introduced  in  the  case 
of  any  orders,  judgments,  or  decrees  by  tbe 
commissioners'  court  of  that  county  putting 
local  option  in  effect.  The  only  proof  that 
the  sale  of  intoxicating  liquors  had  been  pro- 
hibited In  that  county  rests  upon  this  state- 
ment In  the  testimony  of  the  witness  Star- 
beck: "Yes,  sir;  there  is  a  local  option  law 
In  Jones  county."  It  is  well  settled  that  we 
are  not  authorized  to  assume,  nor  can  we  ju- 
dicially know,  that  the  local  option  law  is  in 
effect  In  any  county  In  this  state.  As  stated 
by  Judge  Davidson  in  the  case  of  Craddock 
V.  State,  88  S.  W.  347,  13  Tex.  Ot  Rep.  637 : 
"These  local  option  laws  are  special  laws  and 
must  be  put  into  operation  In  the  territory  In 
the  manner  specified  in  the  statute,  and  the 
court  does  not  judicially  know  when  these 
laws  are  put  into  operation.  These  are  mat- 
ters to  be  proved."  It  is  not  contended  by 
coimsel  for  appellant  that  this  might  not,  in 
the  absence  of  an  objection,  be  shown  by  pa- 
rol testimony ;  but  their  objection  goes  rath- 
er to  the  sufllciency  of  tbe  evidence,  or,  as 
they  put  It,  "the  quantum  of  the  proof."  To 
say  that  there  Is  a  local  option  law  in  Jones 
county  Is  not  of  necessity  to  affirm  that  there 
Is,  throughout  the  entire  county,  or  in  the 
particular  portion  where  this  alleged  offense 
was  committed,  a  law  prohibiting  the  sale  of 
intoxicating  liquors,  since  there  might  be  a 
local  option  law  in  some  political  subdivision 
of  the  county  less  than  the  whole.  Besides,  lo- 
cal option  elections  may  be  held  for  other  pur- 
poses than  to  prevent  the  sale  of  intoxicants. 
Again,  the  fact  that  a  witness  testifies  that 
there  Is  a  local  option  law  in  force  in  a  coun- 
ty does  not  carry  with  It  the  proof  that  such 
law  was  In  existence  at  the  date  of  the  al- 
leged offense.  The  whole  case  was  tried  as 
if  the  law  were  in  effect  in  the  county.  The 
court  so  instructed  the  jury.  In  making  up 
the  statement  of  facts,  however,  whatever 
proof  there  may  have  been  In  respect  to  the 
matter  was  omitted,  except  the  single  declara- 
tion above  referred  to.  This  Is  so  Indefinite, 
slight,  and  meager  aa,  we  think,  furnishes  no 


Digitized  by 


Google 


Tex.) 


PEMBERTON  v.  STATE. 


837 


Just  basis  upon  which  to  rest  a  conviction. 
It  Is  therefore  ordered  that  the  Judgment 
of  c6nrictIon  be  set  aside,  and  the  cause  re- 
manded for  proceedings  In  accordance  with 
law. 


PEMBERTON  v.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     March 
10,  1009.) 

1.  Cbimikal   Law    (§   595*)— Contisuancb— 
scfficienct  op  application. 

An  application  for  continuance,  in  a  prose- 
cution for  assault  to  murder,  alleged:  That  the 
only  persons  present  at  the  time  the  offense  was 
committed  were  the  injured  man  and  wife,  ac- 
cused, and  a  small  boy ;  that  the  injured  per- 
sons had  not  recovered;  that  the  wife  was  un- 
able to  stand  a  cross-examination,  and  her  ap- 
pearance on  the  stand  would  prejudice  accused; 
that  the  offense  was  of  such  recent  occurrence 
that  the  minds  of  the  jurors  were  not  in  condi- 
tion to  give  an  impartial  trial ;  that  certain 
persons  were  absent  who  would  testify  to  bad 
feeling  between  accused  and  others  who  had 
sent  threatening  communications  through  the 
mail  to  accused,  and  would  testify  that  accused 
was  the  first  to  arrive  after  the  commission  of 
the  offense,  and  cared  for  the  injured  wife's 
wounds,  that  they  seemed  to  be  on  the  best  of 
terms,  and  that  she  told  accused  that  she  did 
not  know  who  committed  the  offense ;  and  al- 
leged that  accused  believed  that  the  injured 
I>ersons  would  testify  that  accused  committed 
the  offense.  Held,  that  the  application  was  in- 
sufficient, as  the  testimony  of  the  absent  wit- 
nesses was  too  remote. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Jjaw,  Cent  Dig.  t  1323 ;   Dec  Dig.  g  595.»] 

2.  Homicide  (J  174*)— Assault  to  Mubder— 
Admissibiutt  of  Evidence. 

In  a  prosecution  for  shooting  a  man  and 
wife  while  in  bed,  with  intent  to  murder  them, 
where  the  testimony  showed  that  shots  of  dif- 
ferent sizes  were  found  in  the  bed  clothing  as 
well  as  in  the  bodies  of  the  injured  persons,  tes- 
timony was  admissible  to  show  that  a  battered 
piece  of  lead  was  found  on  the  bedclothes  the 
morning  after  the  shooting,  though  it  was  not 
shown  that  it  touched. either  of  the  injured  per- 
sons, nor  that  it  was  fired  from  accused's  gun, 
nor  that  he  had  any  connection  with  it. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  S8  359,  364;   Dec.  Dig.  {  174. •] 

3.  Cbiminal  Law  (g  459*)—Evidence— Opin- 
ion Evidence— Recent  Fibino  of  Gun. 

Where  a  witness  properly  qualified,  he  was 
competent  to  testify  that  he  had,  the  day  after 
a  shooting  occurred,  examined  the  shotgun  of 
the  person  accused  of  the  shooting,  and  that  it 
appeared  to  have  been  recently  fired. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  1048-1050;  Dec.  Dig.  g 
459.*] 

4.  Cbiminal  Law  (g  419»)— Evidence— Heab- 

SAT. 

In  a  prosecution  for  assault  to  murder, 
testimony  of  a  proffered  witness  living  near  ac- 
cused that  another  neighbor  was  absent  from 
home  on  the  night  of  the  assault,  and,  upon  be- 
ing asked  by  witness  where  he  was,  became  em- 
barrassed and  answered  that  he  was  at  the 
home  of  a  certain  person,  which  witness  knew 
was  not  true,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  973 ;   Dec.  Dig.  g  419.*] 


5.  Cbiminal   Law   (g   723*)  —  Conduct    of 
Tbial— Abouuent  of  Counsel. 

It  was  not  ground  for  reversal  that  the 
state's  counsel,  in  his  closing  argument  in  a 
prosecution  for  assault  to  murder,  said:  "Are 
you  going  to  turn  this  defendant  loose?  If 
you  do  not  convict  the  defendant  in  this  case, 
then  you  had  as  well  close  the  doors  of  jus- 
tice, burn  up  the  law  books,  tear  down  the 
courthouses,  and  let  anarchy  reign  in  this  cotm- 
try" — though  the  court  refused  to  reprimand 
him  and  to  charge  the  jury  not  to  consider  the 
statement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  1670;   Dec.  Dig.  g  723.  *J 

6.  Homicide  (g  257*)— Assault  to  Mubdeb— 
Evidence. 

Evidence  held  sufficient  to  sustain  a  con- 
viction of  assault  to  murder. 

[Eld.   Note.— For  other   cases,   see   Homicide,  . 
Cent.  Dig.  g  543 ;   Dec  Dig.  g  257.*] 

Appeal  from  District  Court,  Jack  County; 
J.  W.  Patterson,  Judge. 

H.  Pemberton  was  convicted  of  assault  to 
murder,  and  appeals.    Affirmed. 

Nicholson  A  Fitzgerald,  for  appellant.  P.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  his  punishment  assess- 
ed at  confinement  In  the  penitentiary  for  five 
years. 

The  facts  in  this  case  show,  in  substance, 
that  appellant  owned  a  farm  In  Jack  county 
and  had  rented  the  same,  or  part  thereof,  to 
Win  Camp  and  his  wife,  the  injured  par- 
ties. One  Sunday  night  after  12  o'clock, 
while  Camp  and  his  wife  were  sleeping  In 
their  bed,  some  one  from  a  window  shot  into 
the  room,  wounding  both  Camp  and  bis  wife. 
The  shots  appeared  to  have  been  on  a  line 
with  the  bed,  entering  from  the  foot,  passing 
up  between  Camp  and  his  wife,  wounding 
one  in  the  right  side  and  the  other  in  the  left 
side.  They  were  both  asleep  at  the  time,  ly- 
ing upon  their  backs.  Mrs.  Camp  identifies 
appellant  as  the  man  who  did  the  shooting. 
When  the  shot  or  shots  were  fired.  Camp  and 
wife  Jumped  up,  ran  Into  a  small  side  room, 
and  Camp,  rushing  on  out,  ran  over  to  where 
a  man  named  Cody  lived.  As  he  passed  out 
at  the  gate,  he  passed  appellant,  who  had  a 
gun,  and  holloed  back  to  appellant  that  he 
was  going  after  a  doctor.  Will  Camp  says 
that  appellant  stated,  as  be  (witness)  started 
to  leave  the  room,  "I  be  damned  If  I  don't 
finish  the  Job,"  and  this  statement  of  appel- 
lant scared  him,  and  he  ran  off.  After  AVlll 
Camp  left  the  place,  appellant  administered 
to  Camp's  wife  as  best  he  could,  binding  up 
the  wounds.  She  'swears  positively  and  un- 
equivocally that  appellant  shot  her ;  that  she 
saw  him  standing  at  the  window  when  he  did 
so.  There  are  some  contradictions  of  her  tes- 
timony in  the  record ;  some  testimony  to  the 
effect  that  she  did  not  know  who  shot  her. 
The  physical  facts  somewhat  contradict  her 
testimony  also,  but  these  questions  have  been 
passed  upon  by  the  Jury. 


•For  other  caaea  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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Bill  of  exceptions  No.  1  ahowa  that  appel- 
lant made  his  first  application  for  continu- 
ance, which  states,  among  other  things :  That 
this  Is  a  prosecution  against  him  for  assault 
with  Intent  to  murder ;  said  ofFense  being 
alleged  to  have  been  committed  on  the  night 
of  the  24th  day  of  August,  1008.  That  on 
Monday,  August  2S,  1908,  defendant  was  ar- 
rested and  placed  in  the  county  jail  at  Jacks- 
boro,  Tex.,  and  has  been  so  confined  ever 
since.  Defendant  further  states:  That  the 
facts.complalned  of  in  the  Indictment  were  al- 
leged to  have  occurred  at  1  o'clock  of  the 
morning  of  the  24th  day  of  August,  1908,  at 
the  house  of  appellant ;  that  the  only  persons 
present  at  said  time  and  place  to  testify  in 
this  case  were  the  Injured  parties,  Will  Camp 
and  his  wife,  and  a  small  boy,  and  the  appel- 
lant ;  that  the  said  witnesses  Will  Camp  and 
his  wife  have  not  yet  recovered  from  the  In- 
juries infilcted  upon  them  at  the  said  time; 
that  the  said  witness  Mrs.  Camp  has  not  yet 
sufficiently  recovered  to  be  able  to  sit  up  all 
the  time;  that  the  wounds  received  from 
said  gunshot  are  not  yet  healed,  and  she  Is 
yet  weak,  pale,  and  emaciated;  that  she  Is 
uqable  to  stand  the  ordeal  of  a  rigid  cross- 
examination,  snch  as  defendant  In  this  case 
has  a  right  to;  that  she  Is  still  under  the 
treatment  of  the  doctor,  and  no  longer  than 
yesterday,  September  15th,  had  a  doctor  visit 
her  and  administer  to  her  aliments  and  af- 
flictions; that  her  condition  and  appearance 
upon  the  witness  stand  would  greatly  prej- 
udice the  rights  of  appellant  before  the  Jury 
and  would  tend  to  and  would  Inflame  their 
passions  and  prejudices  against  him;  that  it 
would  be  unjust  and  inequitable  to  require 
defendant  to  go  to  trial  at  this  term  of  court ; 
that  the  offense  herein  charged  was  of  such 
recent  origin  that  the  minds  of  the  Jurors  of 
the  county  had  not  sufficiently  recovered  from 
the  shock  and  horror  of  such  an  oCTense  as  to 
calmly,  coolly,  fairly,  and  justly  weigh  the 
facts  and  circumstances  connected  therewith 
as  to  give  the  defendant  herein  that  fair  and 
impartial  trial  contemplated  by  the  Constitu- 
tion and  laws  of  Texas;  and,  furthermore, 
that  he  cannot  go  to  trial  for  the  want  of  the 
testimony  of  F.  W.  Comstock,  Frank  Com- 
stock,  Mrs.  M.  J.  Deck,  Mrs.  Cody,  all  of  whom 
are  very  material  and  Important  witnesses 
to  the  defendant  herein,  and  all  of  whom  re- 
side in  Jack  county,  Tex. 

Upon  the  point  of  diligence  appellant 
shows:  That  on  the  11th  day  of  September, 
1908,  he  applied  for  and  had  Issued  a  sub- 
poena for  the  witnesses.  That  said  subpoena 
was  duly  served  by  a  proper  officer  of  Jack 
county,  Tex.,  on  said  witnesses.  That  de- 
fendant expects  to  prove  by  the  witness  W.  F. 
Comstock:  That  he  resided  near  the  home  of 
defendant,  and  was  well  acquainted  in  that 
community;  that  he  knew  of  a  bad  feeling 
that  existed  between  the  defendant  and  one 
Jim  Deck  and  one  A.  L.  Standard,  and  cer- 
tain other  parties  in  that  community;  that 
he  knew  of  certain  threatening  letters,  cards, 


and  commanicationB  that  had  l>een  sent 
through  the  United  States  mall  to  defendant; 
that  these  parties  had  threatened  to  take  the 
life  of  the  defendant  in  the  nighttime  if  be 
did  not  leave  the  community ;  tliat  these  par- 
ties had  told  him  that  they  expected  to  take 
the  life  of  the  defendant  or  Injure  him  by 
shooting  him  some  night  while  he  was  asleep 
at  his  home.  That  defendant  expected  to 
prove  by  the  absent  witness  Frank  Comstock: 
That  he  was  the  first  person  to  arrive  at  the 
house  where  the  shooting  occurred  after  the 
shooting;  that  he  had  a  conversation  with 
prosecuting  witness,  Mrs.  Camp ;,  that  in  said 
conversation  he  inquired  of  the  said  Mrs. 
Camp  if  she  knew,  or  had  any  idea,  who  did 
the  shooting,  and  ttiat  in  reply  thereto  she 
stated  to  him  that  she  did  not  know.  That 
defendant  expected  to  prove  by  the  witness : 
That- he  found  defendant  and  said  prosecut- 
ing witness  and  her  little  boy  at  said  house 
where  the  shooting  was  done;  that  the  de- 
fendant was  administering  to  her  wounds, 
caring  for  and  looking  after  her;  that  de- 
fendant was  the  only  one  that  remained  with 
her  after  the  shooting  the  remainder  of  the 
night ;  that  tbey  seemed  to  be  on  the  best  of 
terms;  that  said  witness  knows  of  an  ill 
feeling  that  then  existed  between  the  defend- 
ant, Jim  Deck,  A.  L.  Standard,  and  Albert 
Prevo;  ttiat  he  was  present  when  defend- 
ant received  a  threatening  letter  through  the 
mail.  Tliat  defendant  expected  to  show  by 
Dr.  Greer:  That  he  is  a  regular  practicing 
physician ;  that  as  such  he  was  called  on  the 
morning  of  the  24th  of  August,  1908,  to  the 
home  of  Mr.  Cody  to  dress  the  wounds  of  the 
witness  Will  Camp;  that  he  examined  said 
wounds ;  that  they  were  made  by  a  gunshot ; 
that  the  shot  ranged  from  the  hip  towards  the 
face  and  head  of  said  prosecuting  witness. 
That  he  expects  to  prove  by  Mrs.  Deck  a  bad 
feeling  existing  between  appellant  and  Jim 
Deck,  A.  L.  Standard,  Albert  Prevo,  and 
Charlie  Comstock,  and  that  the  said  Jim 
Deck  wanted  to  get  possession  of  defendant's 
property.  That  be  expects  to  show  by  Mrs. 
Cody  that  Will  Camp  came  to  her  house  and 
said  tliat  he  did  not  know  who  did  the  shoot- 
ing. That  he  verily  believes  and  understands 
that  Will  Camp  and  his  wife  will  tesUfy  that 
he  (appellant)  did  the  shooting.  Frank  Com- 
stock testified  in  the  case. 

There  Is  no  merit  in  this  motion  for  con- 
tinuance. The  absent  testimony  is  too  re- 
mote. See  Kunde  v.  State,  22  Tex.  App.  65, 
8  S.  W.  325. 

Bill  No.  2  shows:  That  the  state  proved 
by  Dr.  Ledbetter  that  he  found  a  certain 
piece  of  lead  on  the  foot  of  the  bed  on  which 
the  prosecuting  witnesses  slept,  the  next 
morning  after  the  shooting  occurred,  and  the 
witness  also  exhibited  said  piece  of  lead; 
that  said  piece  of  lead  was  a  fiat  piece  of 
lead,  very  much  battered  and  old.  Appellant 
objected  to  the  same,  because  it  was  not 
shown  that  said  piece  of  lead  ever  touched 
either  of  the  prosecuting  witnesses,  or  that 
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the  same  was  fired  from  appellant's  gnn,  or 
that  appellant  erer  had  any  connection  there- 
with. This  testimony  was  admissible.  The 
testimony  shows  that  shot  of  different  sizes 
were  found  in  the  bed  dothlhg  as  well  as  In 
the  bodies  of  the  man  and  his  wife.  The 
mere  fact  that  this  particular  piece  of  lead 
did  not  enter  the  l>odIes,  but  was  found  on 
the  clothing  of  the  bed,  would  not  render  It 
Inadmissible. 

Bin  No.  3  shows  that  the  state  prored  by 
J.  S.  Newman  that  he  examined  appellant's 
shotgun  the  next  day  after  the  shooting  oc- 
curred, and  that  the  same  showed  to  have 
been  recently  fired,  to  which  counsel  for  ap- 
pellant objected  because  It  was  a  conclu- 
sion and  an  Inference  of  the  witness  and  prej- 
ndlclal  to  appellant  and  invaded  the  province 
of  the  Jury,  In  that  the  facts  upon  which  the 
witness  based  said  Inference  and  conclusion 
should  have  been  stated,  and  the  jury  hare 
been  allowed  to  draw  their  own  conclusion. 
The  record  shows  that  the  witness  qualified 
to  testify,  and  the  testimony  was  admissible. 

Bill  No.  4  shows:  That  appellant  offered  to 
prove  by  the  witness  Ed  Brown  that  he  lived 
In  the  neighborhood  and  near  appellant's 
home;  that  one  Charlie  Comstock  also  lived 
near  appellant's  home,  where  the  shooting  oc- 
curred; that  there  was  bad  feeling  existing 
between  prosecuting  witness  and  said  Char- 
lie Comstock;  that  said  Charlie  Comstock 
was  away  from  his  home  on  the  night  of  the 
shooting;  that,  on  being  asked  by  said  wit- 
ness where  he  was  at  the  time  of  the  shoot- 
ing, said  Comstock  became  very  much  em- 
barrassed and  excited,  and  finally  answered 
that  he  was  at  the  home  of  one  Deck ;  that 
said  witness  knew  that  he  was  not  at  said 
Deck's  home  when  the  shooting  occurred; 
that  said  witness  would  have  testified  to  all 
of  said  facts.  State's  counsel  objected  on  the 
grounds  that  same  was  hearsay  and  Imma- 
terial. There  was  no  error  in  the  ruling  of 
the  court. 

^  Bill  No.  5  shows  that  state's  counsel  in  his 
closing  argument  used  the  following  lan- 
guage :  "Gentlemen  of  the  Jury,  are  you  go- 
ing to  turn  this  defendant  loose?  If  you  do 
not  convict  the  defendant  in  this  case,  then 
yon  had  as  well  close  the  doors  of  Justice, 
barn  up  the  law  books,  tear  down  the  court- 
houses, and  let  anarchy  reign  in  this  coun- 
try." To  which  counsel  for  appellant  object- 
ed because  said  remarks  were  outside  of  the 
record,  highly  prejudicial  to  the  rights  of  ap- 
pellant, were  Inflammatory,  and  well  calcu- 
lated to,  and  did,  excite  and  Inflame  the  prej- 
udices and  passions  of  the  Jury  against  ap- 
pellant, and  that  the  court  refused  to  repri- 
mand counsel  for  making  the  remarks,  and 
refused  to  instruct  the  Jury  not  to  consider 
same.  The  above  Is  a  pretty  strong  state- 
ment to  make  in  argument,  that  Justice 
should  be  dispensed  with,  and  the  courthouses 
burned  np,  rather  than  to  turn  the  appellant 


loose,  or  rather  than  find  appellant  not 
guilty;  but  we  would  not  be  Justified  in  re- 
versing cases  because  state's  counsel  use  ex- 
treme illustrations  in  enforcing  the  fact  that 
the  evidence  authorizes  the  conviction  of  a 
defendant. 

Appellant's  counsel  strenuously  Insist  that 
the  evidence  is  Insufficient  to  support  this 
verdict.  We  have  carefully  reviewed  all  of 
the  evidence,  and  must  say  that  we  believe 
the  Jury  were  amply  warranted  in  their  ver- 
dict. 

Finding  no  error  in  the  Judgment,  the  same 
Is  in  all  things  affirmed. 


HARRIS  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.     March 
10,  1909.) 

1.  iNnlCTMBRT    AND    InFOBMATIOH    (8    125*)— 

DuPLicrrr— RoBBEBT. 

An  Indictment  for  robbery,  alleging  in  one 
count  that  by  threats  of  personal  violence,  after 
inducing  the  prosecutor  to  come  to  his  bouse, 
defendant  took  from  him  $12,  and  that  defend- 
ant then  compelled  the  prosecutor  to  go  with 
him  to  a  bank  some  16  miles  distant  and  draw 
therefrom  and  give  to  him  $100,  charges  two 
distinct  offenses. 

[Bd.   Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  125.*] 

2.  robbeby  (s  23*)— evidekcb— ptttiino  ik 
Feab. 

On  a  trial  for  robbery  in  compelling  the 
prosecutor  to  draw  money  from  a  bank  andf  give 
the  same  to  defendant,  evidence  is  admissible 
that,  just  before  going  to  the  bank,  defendant 
had,  by  putting  the  prosecutor  in  fear,  taken 
a  sum  of  money  from  him,  and  tliat  defendant 
continued  in  control  of  the  prosecutor  until 
after  the  money  was  procured  from  the  bank. 

[Ed.    Note.— For   other   cases,   see   Robbery, 
Dec.  Dig.  t  23.*] 

3.  IHDICTUENT    AND    INFOBUATION    (}    132*)— 

Distinct  Offenses— ELEcnoN. 

Though  an  indictment  does  not  show  on 
its  face  that  it  embraces  distinct  and  severable 
offenses,  where  the  evidence  discloses  distinct 
offenses,  the  prosecution  should  be  required  to 
elect  on  which  offense  it  will  rely, 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  132.*] 

4.  Cbiminal  Law  (§  1167*)— Review— Fail- 
VKB  TO  Requibe  Election— Cubing  Ebbob 
BY  Vebdict. 

The  imposition  of  the  lower,  punishment  al- 
lowed by  law  does  not  cure  the  error  of  refus- 
ing to  require  the  prosecution  to  elect  between 
distinct  offenses  shown  by  the  evidence. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Dec.  Dig.  {  1167.*] 

6.  Cbiminal  Law  (§  369*)— Evidence— Dis- 
tinct Offenses, 

On  a  trial  for  robbery  from  the  person  by 
threats  and  putting  in  fear,  evidence  is  not  ad- 
missible of  subsequent  acts  of  defendant  which 
constitute  distinct  robberies. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  §§  822-824 ;   Dec.  Dig.  §  369.*] 

6.  Cbiminal  Law  (§  783*)— TbiaI/— Instbuc- 

tions— Limitino  Pobpose  op  Evidence. 

lATiere  the  evidence  in  a  prosecution   for 

robbery  shows   that  just   prior  to   the   offense 

charged,  but  as  a  distinct  transaction,  defendant 
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robbed  the  prosecator  of  another  sum  of  money, 
Buch  evidence  should  be  limited  by  instructions 
to  the  intention  and  purpose  of  defendant,  and 
as  explanatory  of  the  conduct  and  state  of  mind 
of  the  prosecutor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  783.»] 

7.  Cbimiwai.  Law  (J  778*)  —  Instkuctioks — 

BUBDEN  OF  PbOOF. 

An  instruction,  which  shifts  the  bnrden  of 
proof  by  requiring  the  jury  to  believe  affirma- 
tively as  true  the  facts  recited  before  they  can 
acquit  defendant,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1849;   Dec.  Dig.  !  778.*] 

8.  Criminal   Law    (§    782*)— Ikbtbuctions— 
Facts  to  Be  Found. 

An  instruction  reciting  facts  as  developed 
by  the  evidence,  and  requiring  the  jury  to  be- 
lieve all  of  such  facts  before  defendant  would 
be  entitled  to  an  acquittal,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  782.*J 

Appeal  from  District  Court,  Howard  Coun- 
ty;  James  L.  Shepherd,  Judge. 

John  M.  Harris  was  convicted  of  robbery, 
and  appeals.    Reversed. 

Goodson  &  Goodson,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  Howard  county  upon  a 
charge  of  robbery.  There  were  two  counts  In 
the  indictment.  The  first  only  was  submit- 
ted to  the  Jury.  This  count,  omitting  the 
formal  parts  thereof,  was  as  follows:  "That 
John  Harris  on  or  about  the  4th  day  of  Feb- 
ruary, 1907,  and  anterior  to  the  presentment 
of  this  indictment,  in  the  county  of  Howard 
and  state  of  Texas,  did  then  and  there  un- 
lawfully and  willfully  make  an  assault  upon 
the  person  of  J.  J.  Burleson,  and  then  and 
there  by  said  assault,  and  by  violence  to  the 
said  J.  J.  Burleson,  and  by  putting  the  said 
J.  J.  Burleson  in  fear  of  life  and  bodily  In- 
Jury,  did  then  and  there  fraudulently  take 
from  the  person  and  possession  and  without 
tlie  consent  and  against  the  will  of  the  said 
J.  J.  Burleson,  $12  in  money  of  the  value  of 
$12,  and  $100  in  money  of  the  value  of  $100, 
the  said  property  then  and  there  being  the 
corporeal  personal  property  of  the  said  J.  J. 
Burleson,  with  the  fraudulent  Intent  tben  and 
there  of  him  tl^e  said  John  Harris,  to  deprive 
the  said  J.  J.  Burleson  of  the  value  of  same 
and  to  appropriate  the  same  to  the  use  and 
benefit  of  him  the  said  John  Harris."  On  a 
trial  had  in  the  court  above  named  on  the 
11th  day  of  March,  1908,  the  jury  found  ap- 
pellant guilty  and  assessed  his  punishment  at 
confinemoit  in  the  penitentiary  for  a  term  of 
five  years. 

The  facts  of  the  case  are  very  unusual  and 
are,  indeed,  strangely  singular.  Burleson  was 
shown  by  the  evidence  to  have  been  quite  an 
old  man,  almost  70  years  of  age.  He  resided 
some  16  or  18  miles  from  the  town  of  Big 
Springs  on  a  farm  and  had  suffered  some 
years  before  from  something  in  the  nature  of 


paralysis  and  perhaps  some  form  of  ifaeoma- 
tlsm.  The  rigid  cross-examination  to  wlilcb 
he  was  subjected  Impresses  tis  that  bis 
memory  as  to  many  of  the  details  of  tbe 
events  described  by  him  was  very  hazy  and 
uncertain,  though  his  testimony  touching  the 
substantial  facts  of  the  robbery  was  not  so 
variant  or  confusing  as  perhaps  to  destroy 
the  effect  of  the  weight  to  be  given  the  evi- 
dence. He  testified.  In  substance:  Hiat  on 
the  day  of  tbe  robbery  the  appellant,  wbo 
had  been  working  for  him,  and  to  whom  be 
had  recently  sold  his  cotton  crop,  came  to  bis 
place,  and  after  some  conversation  said  to 
him  that  he  bad  some  liniment  at  his  house, 
and  that  if  be  (Burleson)  would  come  down 
he  would  rub  bis  back.  That  he  went  to  ap- 
pellant's house  with  him  and  sat  down  by 
the  stove.  That  appellant  presented  a  gun 
ttiat  be  had  Just  before  borrowed  from  Burle- 
son, and  said  to  him,  In  substance,  that  be 
had  tried  to  disgrace  his  family,  and  that  be 
bad  to  pay  for  it,  and  demanded  his  money. 
That  be  finally  produced  bis  pocketboolE, 
which  contained  a  $10  bill  and  some  silver, 
and  appellant's  wife  took  tbe  pocketbook  and 
got  the  money  out  of  it.  That  appellant  tben 
asked  him  for  a  chedt  which  had  recently 
been  given  him  in  payment  of  some  com,  and 
this  was  obtained  from  the  pocketbook  by 
appellant's  wife.  Thereupon  appellant  said 
to  him  that  be  bad  to  give  him  a  check  for 
$100  which  he  had  In  tbe  banic  at  Big  Springs. 
That  he  could  not  write,  and  appellant  turn- 
ed the  gun  over  to  bis  wife,  who  still  held  It 
pointed  on  him,  and  appellant  wrote  tbe 
check  for  $100  and  compelled  him  (Burleson) 
to  sign  it.  That  after  this,  and  by  the  use 
and  exhibition  of  the  weapon,  accompanied 
by  threats  of  taking  his  life,  appellant  com- 
pelled him  to  get  in  the  wagon  on  the  front 
seat,  with  his  wife  driving  and  appellant 
sitting  or  standing  behind  him  with  the  gun, 
and  go  to  the  town  of  Big  Springs,  some  16 
or  18  miles  distant  That  after  they  got  to 
Big  Springs,  which  was  at  about  12  o'clock, 
or  probably  some  time  thereafter,  they  drove 
to  near  where  the  bank  was,  and  appellant 
and  Burleson  went  into  tbe  bank,  Burleson 
got  the  $100,  came  out  to  the  front  of  the  bank, 
and  gave  it  to  appellant  That  after  this  they 
went  around  town  together,  going  upstairs 
to  one  place,  and  later  to  a  saloon,  where 
they  took  a  drink,  and,  after  something  like  a 
half  hour  or  an  hour,  got  in  the  wagon  and 
drove  home.  On  this  drive  appellant  and 
Burleson  sat  together  in  the  seat.  That  after 
they  bad  returned  to  Harris'  bouse,  appel- 
lant compelled  him  to  give  bim  (appellant)  a 
bill  of  sale  to  a  couple  of  mules  that  be  own- 
ed, and  that  after  this  was  done,  and  after 
refusing  the  request  of  Burleson  to  turn  his 
gun  over  to  him,  Burleson  was  permitted  to 
go  to  bis  bouse.  But  during  all  this  time 
Burleson  says  that  he  was  In  fear  of  his  life 
and  did  and  performed  all  and  singular  tbe 
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acta  and  things,  which  we  have  briefly  stated 
here,  In  fear  and  on  the  belief  that  his  re- 
fusal so  to  do  would  end  In  his  death. 

In  his  charge  to  the  jury,  the  court  in- 
structed them,  among  other  things,  that  if  ap- 
I)ellant  "did  then  and  there  fraudulently  take 
from  the  person  and  possession  and  without 
the  consent  and  against  the  will  of  the  said 
J.  J.  Burleson  $12  in  money,  of  the  value  of 
$12,  and  you  further  believe  that  he  con- 
tinued to  put  the  said  J.  J.  Burleson  in  fear 
of  his  life  and  bodily  Injury,  and  did  then 
and  there  fraudulently  take  from  the  person 
and  possession  and  without  the  consent  and 
against  the  will  of  the  said  J.  J.  Burleson 
$100  in  money  of  the  value  of  $100,  the  said 
property  then  and  there  being  the  corporeal 
personal  property  of  the  said  J.  J.  Burleson, 
with  the  fraudulent  intent  then  and  there  of 
him,  the  said  Jno.  Harris,  to  deprive  the  said 
J.  J.  Burleson  of  the  value  of  the  said  $12, 
and  the  said  $100,  and  to  appropriate  the 
same  to  the  use  and  benefit  of  him,  the  said 
John  Harris,  then  you  will  find  the  said  John 
Harris  guil^  of  robbery  and  assess  his  pun- 
ishment at  confinement  in  the  state  peniten- 
tiary for  life,  or  for  a  term  of  not  less  than 
five  years." 

The  questions  raised  on  appeal  are  present- 
ed under  many  forms,  are  well  raised,  and  on 
oral  argument  before  the  court  were  discuss- 
ed with  such  clearness  as  to  be  of  much  as- 
sistance to  us  In  their  determination.  Ex- 
cept the  last  matter  discussed,  all  the  ques- 
tions revolve  around  the  same  general  sub- 
ject. The  first  four  bills  of  exception  relate 
to  and  present  different  views  and  aspects  of 
the  same  general  question.  It  is  stated  in 
the  ffrst  bill  of  exceptions  that,  when  the 
state  had  begun  its  testimony,  it  put  as  Its 
first  witness  on  the  stand  the  alleged  injured 
party,  J.  J.  Burleson,  and  the  said  Burleson 
testified  as  follows:  "The  defendant  told  me 
that  morning  that  he  had  some  liniment,  and 
if  I  would  come  to  his  house  he  would  rub  my 
back,  and  I  went  to  his  house  and  went  in 
and  took  a  seat  by  the. stove  and  talked  to 
his  wife  until  he  came.  At  the  time  of  tell- 
ing me  to  come  to  his  house,  defendant  had 
borrowed  my  shotgun.  I  had  been  to  his 
house  but  a  very  short  time,  when  defendant 
came  to  the  door  opposite  where  I  was  sit- 
ting and  squatted  down  on  his  feet  in  front 
of  the  door  and  threw  down  on  me,  and  right 
in  my  face,  the  shotgun  he  had  borrowed 
from  me,  which  was  loaded  with  duck  or 
rabbit  shot,  and  said  to  me :  'Yon  God  damn- 
ed old  son  of  a  bitch,  you  have  tried  to  dis- 
grace my  family,  and  you  have  got  to  pay  for 
it.  I  want  your  money.*  I  said  to  him :  'Mr. 
Harris,  what  do  you  mean?  What  have  I 
done?*  And  he  said:  'By  God,  I  want  your 
money.'  And  he  came  in  the  house,  still 
holding  his  gun  cocked  on  me,  and  told  me 
to  hand  over  my  money  to  his  wife,  and  I 
pulled  out  my  purse  and  handed  it  to  her.  and 
she  took  out  of  it  a  $10  bill  and  a  silver  dollar 
and  some  smaller  silver  change  and  kept  poa- 


sesslon  of  It  and  handed  the  purse  buck  to 
me.  The  defendant  then  said  to  me:  'Yon 
have  got  a  check.  By  God,  hand  that  over.' 
And  I  turned  over  to  him  the  check  for  $47.50 
that  had  been  given  me  on  the  First  National 
Bank  of  Big  Springs,  Tex.,  by  a  party  some 
days  before,  and  which  the  defendant  knew 
of.  He  then  said :  'Yon  have  got  $100  in  the 
bank,  and  I  must  have  that'  And  I  had 
$100  in  the  bank,  and  he  then  said:  'Write 
me  a  check  on  the  bank  for  that  $100.'  And 
I  told  him  I  could  not  write,  and  he  said,  'By 
God,  he  could,*  and  he  then  handed  the  gun, 
which  was  still  cocked,  and  which  up  to  this 
time  he  had  kept  leveled  at  me,  to  bis  wife, 
and  she  then  held  it  on  me  while  the  defend- 
ant sat  down  and  wrote  out  a  check  on  the 
bank  for  $100,  and  told  me  to  sign  It,  which 
I  did.  After  signing  this  check,  he  told  me, 
by  God,  I  had  to  go  to  Big  Springs  with  him 
to  cash  the  check,  and  that  he  was  going  to 
take  me  along  in  his  wagon,  and  he  was  go- 
ing to  take  'the  gun  along,  and  if  on  the  road 
there  or  while  in  Big  Springs,  or  on  the  way 
back,  I  in  any  way  tried  to  raise  an  alarm, 
or  give  him  away,  or  not  do  just  as  he  told 
me  to,  that  he  Intended  to  kill  me,  and  he 
made  me  get  In  his  wagon  and  his  wife  sit  on 
the  front  seat  by  me  and  did  the  driving,  and 
he  and  Ills  girl  sat  behind,  where  he  had  the 
shotgun  and  his  pistol,  which  in  the  house  I 
had  seen  him,  before  we  started,  place  In  the 
waistband  of  his  pants.  And  in  that  way  we 
came  to  Big  Springs,  a  distance  of  about  16 
miles,  and  drove  the  wagon  to  a  point  near 
the  West  Texas  National  Bank  across  the 
street  just  opposite  the  First  National  Bank, 
when  he  made  me  get  out,  and  he  went  right 
along  with  me,  and  we  both  entered  the  outer 
door  and  into  the  First  National  Bank,  and 
the  defendant  stood  somewhere  close  to  the 
other  door,  and  I  went  either  to  the  cashier's 
window,  or  into  the  private  office  of  the 
president,  or  through  that  on  into  the  main 
room  where  the  employes  worked,  and  had 
Mr.  Price,  the  cashier,  to  write  me  out  a 
check  on  my  account  for  $100,  and  I  signed 
it,  and  Mr.  Price  gave  me  the  $100,  and  I 
went  on  out,  and  the  defendant  was  stand- 
ing about  where  I  had  left  him,  and  I  gave 
him  this  $100,  and  be  put  it  in  his  pocket, 
and  then  told  me  to  come  with  bim,  and  we 
went  down  the  street  about  50  yards  perhaps, 
and  at  the  foot  of  a  stair  steps  there  we 
met  the  defendant's  wife  and  child,  and  we 
all  went  up  the  steps  to  the  upstairs  and 
stood  around  there  a  few  minutes,  when  the 
defendant  and  me  came  down  the  steps  and 
crossed  over  the  street  and  went  into  John 
Bond's  saloon,  where  the  defendant  l)Ought  a 
bottle  of  whisky,  and  then  we  went  out  and 
walked  on  up  the  street  to  where  the  wagon 
was,  and  In  passing  a  bank  corner  Mr.  Nowlin 
spoke  to  me,  at  which  time  the  defendant 
said,  'Come  on,'  and  I  went  on  with  him,  and 
we  got  in  the  wagon ;  the  defendant  getting  in 
on  the  seat  with  me,  and  the  wife  and  child 
sitting  behind;   and  we  drove  back  home,  a 
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distance  of  abont  16  miles.  When  we  got 
home  and  got  out  of  the  wagon,  the  defendant 
said  I  had  to  give  him  a  bill  of  sale  to  one 
pair  of  my  mules,  and  the  defendant  took 
some  paper  and  a  pencil  and,  leaning  against 
a  wagon  bed,  wrote  out  the  bill  of  sale  offer- 
ed in  erldence.  I  signed  it,  and  be  put  It  in 
his  pocket,  and  then  he  told  me  I  could  go  on 
over  to  my  house,  telling  me  in  parting  that 
If  I  erer  said  anything  about  wliat  occurred, 
or  in  any  way  give  him  away,  tliat  he  would 
lilll  me." 

The  witness  testified  that  all  of  the  acts 
and  things  of  every  kind  covered  by  this 
testimony  above,  from  the  time  Harris  threw 
the  gun  down  on  him  in  the  morning  at  his 
door,  until  he  got  back  home  and  signed  and 
delivered  the  bill  of  sale,  was  done  and  sub- 
mitted to  by  him  by  reason  of  the  assault 
made  upon  him  and  the  threats  towards  lilm 
'of  the  said  Harris,  and  for  fear  that  If  he 
did  not  ol>ey  him  in  all  of  the  particolars 
named  that  the  said  Harris  would  kill  him, 
as  be  had  threatened  to  do,  and  that  none  of 
the  acts  were  done  witb  his  consent,  but  all 
against  his  consent  and  against  his  will  and 
through  fear  of  his  life  from  the  acts  and 
threats  of  Harris,  and  that  in  going  to  Big 
Springs  and  going  to  the  different  places 
named  in  his  testimony  above,  and  doing  all 
the  acts  stated  In  his  testimony  while  there. 
and  In  coming  back  home  and  tn  signing  and 
delivering  the  bill  of  sale,  he  was  under  ar- 
rest and  duress,  and  was  obeying  the  threats 
and  directions  of  the  said  Harris  through 
threats  on  his  life,  and  that  while  at  Big 
Springs,  and  after  Harris  had  gotten  the 
money,  he  asked  the  said  Harris,  as  he  had 
got  the  money,  to  release  him  and  let  him 
go,  which  Harris  refused  to  do,  but  with  fur- 
ther threats  on  his  life  told  him  that  he  bad 
to  keep  with  him  and  go  back  home  with 
him,  and  that  if  he  tried  to  get  away,  or 
made  any  effort  to  get  away,  he  would  kill 
him.  And  at  the  time  of  the  testimony  of 
the  said  Burleson  as  above  stated,  the  dis- 
trict attorney  and  private  counsel  for  the 
state  engaged  in  said  prosecution  agreed  and 
stated  to  the  court  that  in  fact  the  $12  in  the 
first  count  in  the  Indictment  alleged  to  have 
been  taken  from  the  said  Burleson  was  the 
$12  taken  out  of  bis  purse  in  the  defendant's 
house  by  the  defendant's  wife,  and  the  $100 
alleged  In  said  count  to  have  been  taken 
from  said  Burleson  was  the  $100  got  by  said 
Burleson  on  bis  check  in  the  First  National 
Bank  at  Big  Springs  and  handed  to  the  de- 
fendant, as  shown  in  his  testimony,  and  that 
the  indictment  in  his  case  in  the  count  on 
which  this  trial  is  being  had,  by  the  use  of 
the  $12  and  the  $100  alleged  to  have  been 
taken,  coyered  and  Intended  to  cover  the  re- 
spective takings  of  said  sums  as  is  above 
stated. 

Thereupon,  at  the  conclusion  of  this  testi- 
mony, appellant  moved  the  court  to  quash, 
set  aside,  and  dismiss  the  said  first  count  on 
which  this  prosecution  was  being  had,  be- 


cause, as  shown  by  the  evidence  and  the  ad- 
mitted facta,  there  is  included  itithln  the 
same  two  separate  and  distinct  offenses,  and 
that  such  separate  and  distinct  offenses  can- 
not be  prosecuted  against  the  defendant  in 
one  trial  under  said  count  in  tbe  indictment. 
This  being  overruled,  counsel  for  the  appel- 
lant then  moved  the  court  to  require  the 
state  to  elect  on  which  one  of  said  two  sep- 
arate  offenses    the    state    would    prosecute 
him,  so  that  in  this  caSe  he  might  only  be 
prosecuted  for  one  of  said  offenses  and  might 
be  informed  as  to  which  one  of  said  offenses 
he  was  being  prosecuted  for;  or,  in  the  event 
the  court  would  not  so  require  such  election, 
that  the  court  would  make  such  election  by 
announcing  that  he  would  only  submit  one 
of  said  offenses  In  Its  charge  to  the  jury  and 
would  state  which  one  of  said  claimed  sep- 
arate offenses  it  would  submit,  in  order  that 
the  defendant  might  be  Informed  as  to  which 
offense  he  was  on  trial  for,  and  that  he 
might  know  what  evidence  as  to  other  or 
different  claimed  offenses,  that  he  might  ob- 
ject to  tbe  evidence  being  introduced  against 
him  on  this  trial,  stating  to  tbe  court  that  he 
desired  to  object  to  the  introduction  of  any 
evidence  of  any  other  or  further  offenses 
than  the  evidence  of  the  one  on  which  he  is 
upon  trial,  and  that  the  evidence  of  tbe  said 
Burleson   discloses  three  separate  offenses, 
and,    unless   he   knew   just   which    offense 
would  t>e  submitted,  he  would  not  know  how 
to  object  to  the  evidence  of  the  other  offense, 
and  that  the  evidence  of  no  other  offense 
than  that  for  which  he  was  on  trial  would  be 
admissible  against  him.    The  court  refused 
to  grant  the  motion  and  refused  to  state  or 
Indicate  that  it  would  by  its  charge  submit 
the  matters  covered  by  Burleson's  testimony 
as  separate  offenses,  or  treat  them  as  sep- 
arate offenses,  or  submit  in  its  charge  one  of 
said  transactions  as  a  separate  offense.    This 
motion  being  overruled,  counsel  for  appel- 
lant thereupon  moved  the  court  that,  in  so 
far  as  tbe  charge  submitted  to  the  jury  on 
what  the  defendant  -claimed  to  be  the  sep- 
arate offenses  committed  as  to  the  $12,  it 
•withdraw  and  strike  out  from  the  considera- 
tion of  the  jury  any  and  all  of  the  evidence 
of  the  said  Burleson  that  related  to  what  the 
defendant  claimed  to  be  the  separate  offense 
committed  by  the  taking  of  the  $100  at  Big 
Springs,  Tex.,  and  what  he  claimed  to  be 
the  separate  offense  committed  on  the  return 
home  in  the  taking  of  the  bill  of  sale;   and 
in  so  far  as  the  court  intended  to  submit 
what  the  defendant  claimed  to  be  a  separate 
offense  committed  in  the  taking  of  the  $100 
at  Big  Springs,  that  the  court  strike  out  and 
withdraw  from  tbe  consideration  of  the  jury 
all  tbe  evidence  of  the  said  witness  relating 
to  what  he  claimed  to  be  tbe  separate  offense 
in  taking  the  $12  in  the  defendant's  house, 
and  all  evidence  in  relation  to  tbe  taking  of 
the  bill  of  sale  on  the  return  home,  because 
and  for  the  reason  that,  as  to  said  matters 
or  other  claimed  separate  offenses,  the  same 
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-were  not  admissible  on  the  consideration  bj 
tbe  jury  of  the  offenses  as  above  respective- 
ly stated,  and  as  tbe  same  were  separate  and 
-distinct  offenses,  and  were  not  res  gestse  of 
-either  of  the  other  said  offenses,  nor  necessa- 
ry to  identify  the  defendant,  nor  necessary  to 
explain  and  illustrate  the  Intent  with  which 
-either  of  said  other  offenses  were  committed, 
but  as  to  any  particular  offenses  submitted, 
«11  three  of  said  transactions  were  distinct 
and  Independent  crimes,  not  a  part  of  the 
res  gests  of  each  other,  nor  so  connected 
with  each  other  as  to  be  Illustrative  of  the 
Intent  of  the  defendant  In  committing  either 
-one  of  said  offenses,  and  that  the  Intent  of 
tbe  defendant  could  not  be  a  question  at  Is- 
-Bue,  and  that  such  evidence  was  calcnlated 
to  and  would  prejudice  the  defendant  be- 
fore tbe  Jury  In  making  his  defense  and 
would  Inflame  the  minds  of  the  Jury  against 
giving  him  a  fair  and  Impartial  trial  in  ar- 
riving at  the  conclusion  as  to  whether  or  not 
tie  was  In  fact  guilty  of  the  offense  submit- 
ted and  each  of  said  matters,  and  the  evl- 
■dence  so  erroneously  submitted  would  be 
considered  by  the  Jury  as  evidence  of  his 
guilt  of  the  particular  transaction  of  which 
he  would  be  placed  on  trial.  This  motion 
was  by  the  court  overruled,  and  thereupon, 
«nd  In  connection  therewith,  counsel  for  ap- 
pelant asked  the  court  that,  in  so  far  as  the 
-evidence  of  the  said  Burleson  related  to 
each  one  of  the  said  claimed  distinct  offens- 
es, that  he  would  In  his  charge  to  the  Jury 
Instruct  the  Jury  that.  In  considering  the  de- 
fendant's guilt  or  Innocence  as  to  either  one 
■of  said  offenses  claimed  to  be  distinct  crimes 
by  him,  as  would  be  and  were  afterwards 
submitted  by  the  court  to  the  Jury,  that  the 
<K)nrt  should  limit  the  Jury  In  Its  considera- 
tion of  the  said  evidence  as  to  said  other  of- 
fenses, and  Instruct  them  that  they  could 
not  consider  the  same  for  the  purpose  of  de- 
termining the  fact  of  his  guilt  as  to  the  $12 
transaction,  and  could  consider  the  same 
alone  for  the  purpose  of  determining  the  In- 
tent of  the  defendant,  if  they  believed  from 
the  evidence  that  It  would  Illustrate  said  in- 
tent, or  prove  the  identity  of  the  appellant,  If 
his  Identity  was  In  question,  and  that  the 
court  should  limit  the  consideration  of  the 
Jury  to  the  only  purpose  for  which  they 
could  consider  the  same  as  contemporaneous 
offenses.  A  similar  charge  was  requested  to 
1)0  applied  to  the  matter  of  the  alleged  rob- 
bery of  the  $100  at  Big  Springs,  as  well  as 
the  act  and  transaction  touching  the  secur- 
ing of  the  bill  of  sale,  which  motion  was  by 
the  court  overruled. 

The  action  of  the  court  and  the  error 
claimed  to  exist  therein  Is  well  analyzed  and 
stated  In  the  argument  filed  herein  on  be- 
half of  appellant.  It  Is,  In  part,  as  follows: 
"There  was  no  question  of  Identity  at  Issue, 
either  as  to  the  Identity  of  the  defendant 
or  the  Identity  of  the  property  alleged  to 
have  been  taken.  There  was  no  question  at 
issue  as  to  the  Intent  of  the  defendant  In  the 


acts  alleged.  Bach  were  too  widely  disas- 
sociated in  point  of  place,  time,  and  all  oth- 
er elements  for  one  to  be  a  part  of  the  res 
gestiB  of  the  other.  The  proof  of  tbe  com- 
mission of  either  one  of  them  does  not  of  It- 
self furnish  any  evidence  as  to  the  commis- 
sion of  either  of  the  others,  and  neither  Is  a 
component  or  relative  circumstance  connect- 
ing the  defendant  with  the  commission  of 
either  of  the  others.  There  was  no  question 
of  system,  and  tbe  matter  of  system,  as 
meant  by  the  decisions,  could  not  apply. 
According  to  Burleson's  testimony,  a  sepa- 
rate and  distinct  robbery  was  committed  up- 
on him  early  in  the  morning  at  appellant's 
residence  18  miles  from  Big  Springs,  and 
this  robbery  committed  In  appellant's  house 
early  In  the  morning  is  complete  within  It- 
self, a  perfected  crime,  and  does  not  depend 
upon  or  require  any  aid  from  any  of  the 
other  matters  about  which  Burleson  testi- 
fied. Having  completed  said  robbery,  and 
being  fully  guilty  of  a  completed  and  per- 
fected crime,  the  appellant  (according  to 
Burleson's  testimony)  committed  the  further 
crime  of  false  Imprisonment,  as  defined  by 
the  statutes  of  this  state.  In  taking  charge, 
under  threats  of  death,  of  Burleson's  per- 
son, and  holding  him  under  duress  and  ar- 
rest and  taking  him  to  the  town  of  Big 
Springs,  18  miles  distant,  and  which  travel 
covered  a  period  of  several  hours.  Arriving 
at  Big  Springs,  and  having  committed  an- 
other distinct  crime,  that  of  false  imprison- 
ment, the  appellant  (according  to  Burleson's 
testimony)  exhibits  to  him  and  threatens  to 
use  deadly  weapons,  and  by  such  assault 
and  violence  and  use  and  exhibition  of  said 
deadly  weapons  commits  another  separate 
and  distinct  crime  by  compelling  Burleson 
to  go  Into  the  bank  and  get  him  $100  out  of 
the  bank,  and  delivering  it  to  the  appellant. 
Now  this  robbery  committed  at  the  bank,  In 
order  to  make  it  an  offense  complete  within 
Itself,  required  no  aid  or  assistance  from 
any  of  the  matters  that  preceded  It  or  fol- 
lowed It  Waiving  the  question  as  to  wheth- 
er a  separate  offense  of  false  imprisonment 
was  committed  in  taking  Burleson  back  18 
miles  to  appellant's  home  that  evening,  or 
whether  that  and  the  arrest  during  the  en- 
tire day  was  one  offense,  It  does  appear  that 
the  robbery  committed  on  Burleson,  accord- 
ing to  his  testimony,  of  the  bill  of  sale  to  the 
mules  late  that  evening  at  appellant's  house, 
after  they  had  spent  several  hours  in  trav- 
eling 18  miles  from  Big  Springs  to  appel- 
lant's home,  was  a  separate  offense  requir- 
ing no  aid  to  make  it  such  from  any  of  the 
facts  or  transactions  preceding  It.  Why, 
then,  can  it  be  said  that,  on  a  trial  for  either 
of  these  offenses,  evidence  of  the  other  of- 
fenses is  admissible?  And  if  for  any  rea- 
son these  other  offenses  can  be  said  to  have 
been  admissible,  why  should  the  court  re- 
fuse to  Instruct  the  jury  as  to  the  purpose 
for  which  they  could  be  considered?  It  Is 
true  that  the  Jury  gave  the  defendant  the 
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lowest  punishment,  bnt  the  recital  of  this 
terrific  abuse  and  long-continued  criminal 
aggression  on  Burleson  may  bare  been  force- 
ful in  the  minds  of  the  Jury  In  arriving  at 
his  conviction.  It  Is  a  part  of  the  philosophy 
of  human  nature  that  the  very  atrocity  of  a 
crime,  by  prejudicing  the  mind  against  the 
alleged  author,  becomes  a  powerful  adjunct 
In  bringing  the  mind  to  a  belief  of  his  guilt." 
It  will  be  noted,  as  stated  above,  that  the 
questions  raised  are  presented  in  many  forms 
and  from  different  angles.  We  have  been 
somewhat  surprised  at  how  slight  la  the  dis- 
cussion in  the  books  of  what  constitutes 
separate  offenses,  and  of  what  may  consti- 
tute one  and  the  same  offense.  A  discussion 
of  these  matters  has  usually  arisen  in  cases 
where  pleas  of  former  conviction  or  former 
acquittal  have  been  interposed  and  In  respect 
to  the  doctrine  of  carving,  as  understood  in 
this  state.  However,  It  seems  to  us  on  prin- 
ciple, and  we  find  no  authority  to  the  con- 
trary, that  It  Is  clear  that  the  robbery.  If 
there  was  a  robbery,  of  the  $12  at  appellant's 
house,  was  In  and  of  Itself  a  complete  and 
completed  transaction  for  which,  under  a 
proper  indictment  and  on  suflSdent  testi- 
mony, a  conviction  would  have  been  as  In- 
exorable as  any  fact  can  be  and  a  convic- 
tion which,  under  the  law,  must  have  been 
held  sufficient  and  authorized.  It  seems 
equally  certain  that  on  a  proper  charge,  and 
on  legal  proof,  that  the  fact  of  the  robbery 
of  $100  at  Big  Springs  was  of  Itself  and 
within  itself  a  complete  and  completed  trans- 
action. It  Is  also  true  that,  unless  defeat- 
ed by  the  fact  that  there  was  no  actual  pos- 
session taken  thereof,  the  transaction  of  the 
taking  of  the  mules  by  appellant  was  a  com- 
plete and  completed  transaction,  for  which 
on  a  proper  charge  a  conviction  could  have 
been  sustained.  It  seems  clear  In  reason, 
and  this  Is  well  supported  by  authority, 
that,  In  view  of  all  the  circumstances  of  the 
transaction  In  respect  to  the  $100  taken  at 
Big  Springs,  It  may  be  competent  and  would 
be  permissible,  if  the  charge  of  robbery  had 
been  laid  In  respect  to 'that  transaction,  to 
have  Introduced  in  evidence  the  former  rob- 
bery of  $12,  the  antecedent  circumstances, 
the  putting  In  fear  of  his  life,  and  the  ar- 
rest and  detention  of  Burleson,  and  all  the 
circumstances,  as  bearing  on  or  having  a  re- 
lation to  the  transaction  at  Big  Springs,  and 
as  in  a  measure,  explanatory  of  Burleson's 
failure  to  make  an  outcry  for  the  reason  that 
the  transactions  at  appellant's  home  preced- 
ed and  led  up  to  the  robbery  at  Big  Springs. 
We  think  that,  the  Indictment .  on  Its  face, 
showing  the  transaction  not  to  be  severable 
and  distinct,  when  the  proof  disclosed  this 
fact,  the  indictment  would  not  necessarily 
be  defeated;  but  It  Is  equally  clear  that  on 
timely  demand  the  court  should  have  requir- 
ed an  election.  Nor  can  It  be  said  that,  be- 
cause appellant  received  the  lowest  punish- 
ment allowed  by  law,  he  was  not  injured  by 
the  failure  of  the  court  to  require  an  elec- 


tion. Where  the  statute  gives  a  legal  right, 
and  where  the  insistence  on  same  is  timely 
made,  the  court  ordinarily  will  not  speculate 
as  to  what  the  result  of  an  invasion  or  dep- 
rivation of  such  right  would  amount  to. 

Again,  if  we  are  correct  in  what  we  have 
said,  it  would  seem  necessarily  to  follow 
that  If,  under  any  condition  of  affairs,  proof 
of  the  separate  and  severable  offenses  were 
admissible,  they  should  have  been  limited,  as 
requested  by  counsel  for  appellant;  bnt  as 
we  view  the  matter  they  were  not  admis- 
sible as  presented  for  any  purpose.  It  is  in- 
conceivable that,  if  the  Jury  had  believed 
Burleson's  testimony  in  respect  to  the  tak- 
ing at  his  home,  they  could  have  doubted 
for  one  moment  the  intent  and  purpose  for 
which  his  money  was  taken  from  him.  There 
was  no  question  of  the  identity  in  the  case, 
as  stated  by  counsel  for  the  appellant,  either 
of  the  person  taking  or  the  thing  taken.  It 
often  happens  that.  In  developing  the  partic- 
ular facts  of  the  charge  raised  against  one 
on  trial.  It  is  essential  in  developing  the  res 
gestse,  the  details  of  the  particular  transac- 
tion, that  proof  of  some  related  matters  be 
put  In  evidence  to  fully  and  clearly  inform 
the  Jury  in  respect  to  facts  of  the  crime 
charged;  but  that  is  not  true  in  this  case — 
certainly  not  true  in  respect  to  the  robbery 
of  the  $12  at  appellant's  house.  We  think 
therefore,  and  hold:  First,  that  under  the 
charge,  under  the  facts  developed,  there 
were  two  separate  offenses,  that  an  election 
should  have  been  required,  and  If  such  elec- 
tion should  hereafter  be  made  in  respect  to 
the  alleged  robbery  of  the  $12,  the  proof 
should  be  confined  to  that,  and  that  alone, 
and  that  no  testimony  should  be  heard 
touching  the  robbery  of  the  $100  or  concern- 
ing the  bill  of  sale  to  the  mules.  We  bold, 
again,  that  if  the  state  elects  to  try  with  re- 
spect to  the  robbery  of  $100  at  Big  Sprlnars, 
proof  of  the  transaction  In  respect  to  the 
$12,  as  well  as  the  continuing  facts  up  to 
the  date  of  the  robbery  and  on  the  Journey 
to  Big  Springs,  may  be  received  In  evidence, 
but,  when  received,  should  be  limited  by 
proper  instructions  to  show  the  intention  and 
purpose  of  appellant  and  as  explanatory  of 
the  acts  and  conduct  and  state  of  mind  of 
Burleson.  The  transaction  in  respect  to  the 
mules  after  they  left  Big  Springs  would  not 
seem  to  be.  If  we  are  correct,  admissible  in 
any  event 

Complaint  is  made  of  the  following  para- 
graph and  portion  of  the  court's  charge: 
">)0W.  bearing  in  mind  the  definition  as  given 
you  in  the  preceding  paragraph,  if  you  find 
from  the  evidence  that  John  Harris,  on  or 
about  the  4th  day  of  February,  A.  D.  1907,  in 
Howard  county,  Tex.,  did  not  unlawfully  and 
willfully  make  an  assault  upon  the  x)erson  of 
J.  J.  Burleson,  and  did  not  put  the  said  J.  J. 
Burleson  In  fear  of  his  life  and  bodily  injury, 
and  did  not  then  and  there  fraudulently  take 
from  the  i)ers6n  and  possession  and  without 
the  consent  and  against  the  wIU  of  the  said 
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J.  J.  Burleson  $12  In  money  of  tbe  value  of 
$12,  and  $100  In  money  In  tbe  valne  of  $100, 
and  if  be  did  take  It,  he  did  not  do  bo  with 
the  fraudulent  Intent  then  and  there  of  bim, 
the  said  John  Harris,  to  deprive  the  said  3. 
J.  Burleson  of  the  value  of  same  and  to  ap- 
propriate the  same  to  the  use  and  benefit  of 
bim,  tbe  said  John  Harris,  then  you  will  ac- 
quit blm."  This  Instruction  is  followed  im- 
mediately by  a  charge  to  the  effect,  in  sub- 
stance, that  tbe  appellant  is. presumed  to  be 
Innocent  until  bis  g:ullt  Is  established  by  legal 
evidence  beyond  a  reasonable  doubt,  and  that 
In  case  tbe  Jury  hare  a  reasonable  doubt  as 
to  tbe  guilt  of  the  defendant  they  will  acquit 
him  and  say  by  their  verdict  "not  guilty." 
Tbe  correctness  of  tbe  paragraph  of  the 
court's  charge  quoted  above  is  challenged  on 
tbe  ground  that  same  is  erroneous,  in  that  it 
was  not  tbe  law,  and  In  order  to  acquit  appel- 
lant tbe  Jury  did  not  have  to  find  from  tbe 
evidence  that  he  did  not  do  all  or  either  of 
said  matters  before  they  could  acquit  blm, 
and  that  they  did  not  have  to  find  as  a  con- 
clusion from  tbe  evidence  any  and  all  of  said 
matters  before  they  could  acquit  him;  but, 
on  tbe  contrary,  under  the  law,  the  Jury  must 
find  and  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  he  did  in  fact  do  all  of 
said  things  before  they  could  convict  blm. 
Again,  said  charge  was  complained  of  and  la 
alleged  to  be  erroneous  because,  if  the  Jury, 
as  a  matter  of  fact,  bad  found,  as  Instructed 
by  tbe  court,  from  tbe  evidence,  that  John 
Harris  did  not  do  either  one  of  the  unlawful 
things  recited  in  said  charge,  and  each  of 
which  enter  Into  and  constitute  tbe  crime  of 
robbery,  and  which  crime  cannot  be  com- 
pleted without  tbe  presence  of  all  of  said 
elements,  then  they  should  have  acquitted 
appellant  without  reference  to  what  they  may 
have  found  with  respect  to  the  other  Ingredi- 
ents of  the  offense,  and  that  the  charge  was 
erroneous  and  hurtful,  in  that  under  this 
charge  the  Jury  were  Instructed  that,  before 
they  could  acquit  appellant,  they  bad  to  find 
from  tbe  testimony  that  he  did  not  do  all  of 
said  matters  recited  therein,  and  it  was 
necessary  for  them  to  find  that  be  did  not  do 
each  and  every  one  of  said  matters  before 
they  could  acquit  bim.  Again,  tbe  paragraph 
complained  of  was  alleged  to  be  contradictory 
of  tbe  sixth  paragraph  of  tbe  court's  charge, 
which  instructed  tbe  Jury  under  what  circum- 
stances they  would  convict  appellant,  and 
that  these  charges  are  so  radically  contra- 
dictory as  tp  ntislead  and  confuse  tbe  Jury 
and  in  effect  furnish  them  no  legal  standard 
whatever  under  which  they  could  either  con- 
vict or  acquit  appellant,  and  practically  left 
the  Jury  without  any  instructions  whatever 
as  to  tbe  law  of  the  case  applied  to  tbe  facts 
in  evidence. 

Under  the  authorities  it  is  clear  that  the 
charge  complained  of  is  erroneous.  Its  vice 
is  that  It  shifts  the  burden  of  proof  and 
requires  tbe  Jury  to  believe  affirmatively  as 
true  all  the  facts  therein  contained  before 


tbey  could  acquit  appellant  A  charge  not 
unlike  that  is  considered  by  this  court  in  the 
case  of  Johnson  v.  State,  2S)  Tex.  App.  150, 15 
S.  W.  647.  In  that  case  tbe  court  Instructed 
tbe  Jury  as  follows:  "If  you  believe  from 
tbe  evidence  that  tbe  defendant,  acting  ei- 
ther alone  or  in  concert  with  Jeff  Wood,  did 
not  poison  Elizabeth  Rucker  as  explained  in 
paragraph  3,  or  if  you  believe  that  deceased 
was  poisoned  by  accident  or  by  her  own  vol- 
untary act,  or  if  you  believe  that  deceased 
died  from  natural  causes,  or  if  you  believe 
that  deceased  was  poisoned  by  some  other 
person  than  tbe  defendant,  acting  alone  or  in 
connection  with  Jeff  Wood,  then  you  will  find 
the  defendant  not  guilty."  In  passing  on  this 
charge,  the  court  said:  "We  think  tbe  para- 
graph is  subject  to  tbe  exception  that  it  re- 
quires the  Jury  to  believe  from  the  evidence 
the  existence  of  the  conditions  which  entitled 
him  to  acquittal.  It  virtually  requires  tbe 
Jury  to  believe  from  the  evidence  that  be  Is 
Innocent  before  finding  blm  not  guilty ;  where- 
as, the  correct  rule  is  that  tbe  Jury  must  pre- 
sume bis  innocence  until  his  guilt  has  been 
established  by  the  evidence  beyond  a  reason- 
able doubt.  If  the  Jury  entertained  a  reason- 
able doubt  upon  tbe  whole  evidence  of  tbe  de- 
fendant's guilt,  it  was  their  duty  to  acquit 
him,  although  they  might  not  believe  from 
tbe  evidence  tbe  existence  of  tbe  facta  and 
conditions,  or  any  of  them,  mentioned  In  said 
paragraph.  It  is  true  that  in  concluding  his 
charge  the  learned  Judge  gave  tbe  usual  in- 
struction as  to  the  presumption  of  innocence  . 
and  as  to  reasonable  doubt,  and  ordinarily 
such  instruction  is  sufficient;  but  in  this 
case  we  do  not  think  it  was  sufficient  to  cor- 
rect and  counteract  tbe  error  in  paragraph  5, 
Said  paragraph  would  have  been  unobjection- 
able if  It  had  merely  Instructed  that  if  the 
defendant,  either  alone  or  in  concert  with 
Wood,  did  not  poison  the  deceased,  or  if  de- 
ceased was  poisoned  by  accident,  from  natu- 
ral causes,  or  was  poisoned  by  some  other 
person  than  tbe  defendant,  or  the  defendant 
and  Wood  acting  together,  defendant  would 
not  be  guilty.  The  vice  of  the  paragraph  is 
In  requiring  tbe  Jury  to  believe  from  the  evi- 
dence that  some  one  of  said  conditions  exist- 
ed In  order  to  warrant  a  verdict  of  acquittal 
because  thereof." 

The  charge  of  tbe  court  here  considered 
is,  It  seems  to  us,  quite  as  objectionable  as 
the  charge  discussed  In  the  Johnson  Case, 
supra,  in  that  it  shifts  the  burden  of  proof, 
and  has  the  added  and  further  objection 
that,  as  framed,  it  seems  to  require  the  ^ury 
to  believe  all  tbe  facts  therein  grouped  be- 
fore appellant  would  be  entitled  to  an  acquit- 
tal. The  rule  here  laid  down  is  so  well  sup- 
ported by  the  authorities  that  a  further  dis- 
cussion seems  to  be  unnecessary.  Moore  v. 
State,  28  Tex.  App.  377,  13  S.  W.  152 ;  Smith 
v.  State,  9  Tex.  App.  150 ;  Robertson  v.  State, 
9  Tex.  App.  209;  Blocker  v.  State,  9  Tex. 
App.  279;  Wallace  v.  State,  9  Tex.  App.  299; 
Graham  v.  State  (Tex.  Cr.  App.)  61  a  W.  714 ; 
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Henderson  t.  State  (Tex.  Cr.  App.)  101  S. 
W.  245;  Stewart  v.  State  (Tex.  Cr.  App.) 
101  S.  W.  800.  And  authorities  might  be 
multiplied  Indefinitely. 

For  the  errors  pointed  out,  the  Judgment  of 
conviction  Is  set  aside,  and  the  cause  Is  re- 
manded for  another  trial. 


VINSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
17,  1909.) 

1.  Homicide  (8  116*)— Pbosecutioh— Fxlohi- 
ous  Intent. 

Tlie  punishment  of  a  person  charged  with 
homicide  must  be  predicated  upon  his  intent  and 
felonious  purpose  at  the  time  he  acted,  and  not 
upon  what  appears  to  be  the  real  facts  in  the 
light  of  subsequent  developments. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  if  15S-163 ;   Dec.  Dig.  S  116.*] 

2.  HoHiciDE  (i  300*)  — Manslauohteb  — iN- 
STBUcnoRS— Self-defense. 

In  a  prosecution  for  manslau{[hter,  irhere 
it  appeared  that  just  before  the  killmg  decedent 
had  assaulted  accused  with  his  fists,  a  charge 
that  if  an  attack  is  not  made  with  a  deadly  or 
dangerous  weapon,  or  is  not  such  as  threatens 
death  or  serious  bodily  injury,  before  the  person 
attacked  can  claim  self-defense  for  killing  he 
must  have  resorted  to  all  other  means  reason- 
ably effective  for  the  purpose,  except  retreat, 
to  protect  himself  from  the  injury,  and  if  he 
does  not  do  so,  and  there  were  other  means, 
except  retreating,  which  would  have  been  rea- 
sonably proper  and  effective,  and  he  failed  to 
resort  to  such  other  means,  then  the  killing 
would  not  be  in  perfect  self-defense,  was  er- 
roneous as  limiting  the  doctrine  of  necessity  to 
what  may  appear  to  be  known  to  other  people 
instead  of  what  accused  believed  was  necessity 
when  he  committed  the  act. 

[Ed.   Note. — For   other  cases,   see   Homicide, 
Cent.  Dig.  }S  614-632 ;    Dec.  Dig.  {  300.*] 

3.  Homicide  (8  300*)  —  Manslauohteb  —  In- 
structions—SEUf-DEFENSE. 

In  a  prosecution  for  manslaughter,  a  charge 
that  if  accused  cut  decedent  with  a  knife,  not 
intending  tt>  kill  him,  but  only  to  cut  him  to 
prevent  him  from  doing  accnaed  some  serious 
bodily  harm  as  viewed  from  accused's  stand- 
point, accused  should  be  acquitted,  was  er- 
roneous as  predicating  his  right  of  self-defense 
from  serious  bodily  injury  upon  the  fact  that 
he  did  not  intend  to  kill,  while  if  he  was  de- 
fending against  an  assault  threatening  serious 
bodily  injur;  from  his  standpoint  he  was  en- 
titled to  acquittal  regardless  of  whether  he  In- 
tended to  kill  or  not. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  88  614-632;    Dec.  Dig.  8  300.*] 

4.  Homicide  (8  307*)  — Manslaughteb— Ih- 

STBUCTIONS— AOOBAVATED  ASSAULT. 

Id  a  prosecution  for  manslaughter,  where 
the  evidence  from  defendant's  standpoint  show- 
ed that  the  difficulty  occurred  upon  a  sudden 
impulse  of  passion,  and  that  the  knife  used  was 
an  ordinary  pocketknife  with  a  blade  1^  or  2 
inches  long,  it  was  error  to  refuse  a  charge  on 
aggravated  assault  and  battery,  in  view  of  Pen. 
Code  1895,  art.  717,  providing  that  the  instru- 
ment by  which  a  homicide  is  committed  is  to  be 
considered  in  judging  of  accused's  intent,  and 
article  719,  providing  that,  where  a  homicide 
occurs  under  the  influence  of  sudden  passion  by 
the  use  of  means  not  in  their  nature  calculated 
to  produce  death,  accused  is  not  deemed  guilty 
of  the  homicide,  unless  it  appear  that  there 


was  an  intention  to  kill,  but  he  may  be  prose- 
cuted for  any  grade  of  assault  and  battery. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Dec.  Dig.  8  307.*] 

Appeal  from  District  Court,  Angelina  Coun- 
ty; James  I.  Perkins,  Judge. 

Reece  Vinson  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed  and  remanded. 

W.  J.  Townsend,  Jr.,  (or  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  four  years*  confinement  In  the  penitentiary. 

The  evidence  shows  that  appellant  killed 
Lee  Blse  by  cutting  him  with  a  knife.  The 
evidence  is  quite  conflicting.  The  state's  tes- 
timony, in  substance,  shows  that  deceased 
was  working  for  the  Lufkln  Foundry  &  Ma- 
chinery Company.  One  of  the  main  witness- 
es, Floyd  Pullen,  testified,  in  substance,  as 
follows  (and  his  testimony  presents  the 
state's  theory  of  this  case,  and  we  here  state 
it):  "I  know  the  defendant  Deceased  and 
defendant  were  at  a  show  on  the  night  of  the 
dlfllculty.  I  saw  the  difficulty  that  took 
place  between  them.  It  occurred  on  the  out- 
side of  the  tent  Deceased  and  I  walked  up 
to  the  tent,  and  appellant  walked  up  to  Lee 
Blae,  the  deceased,  and  deceased  caught  him 
around  the  shoulder  and  says,  'Reece,  are 
you  going  to  the  show  7  and  deceased  says, 

"Go  on,  God  damn  you,  and  don't  t k 

with  me ;'  and  deceased  says,  'Ton  need  not 
get  on  your  head  about  it'  Reece  says,  'I 
will  get  on  my  bead  as  much  as  I  damn 
please ;'  and  deceased  says,  'You  will,  I  will 
be  danmed.'  And  Joe  Miller  stepped  in  be- 
tween them  and  pusl>ed  deceased  back,  and 
says,  'Don't  you  boys  be  fussing ;  yon  will  be 
fighting  in  a  minute,'  and  be  told  deceased  to 
come  on  and  let's  go  in  the  show,  and  Joe 
Miller,  deceased,  and  myself  started  In  the 
show;  and  deceased  says,  'I  am  not  scared 
of  you ;'  and  Reece  says,  'Nobody  wants  you 
to  be  afraid  of  me,'  and  called  deceased  a  son 
of  a  bitch;  and  deceased  says,  'I  will  not 
take  that;'  and  he  turned  back,  and  Reece 
was  coming  toward  deceased,  and  deceased 
told  him,  'I  will  not  take  that  off  of  you;' 
and  they  started  to  fighting,  and  the  crowd 
come  in  between  me  and  deceased  and  I 
couldn't  see  them,  and  when  I  got  to  deceas- 
ed he  was  falling,  and  appellant  came  right 
out  by  me.  I  was  in  four  f^et  of  them  when 
they  commenced  striklAg  at  each  other.  I 
don't  know  that  either  one  started  at  each 
other  first;  they  were  both  going  towards 
each  other.  Wtien  appellant  called  him  a  son 
of  a  bitch  he  was  coming  towards  deceased, 
going  towards  the  show.  I  could  not  tell 
which  one  struck  at  the  other  one  first  I 
did  not  see  anything  In  the  hand  of  deceased. 
He  did  not  have  anything  in  bis  hands;  he 
didn't  have  a  stick  or  beer  lx>ttle  or  knife.   I 


•For  other  cases  see  same  topic  and  section  NI7MBBR  In  Dec.  *  Am.  Digs.  1907  to  flats,  *  Reporter  Indexta 
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.conldnt  aee  asytlilng  tbat  appellant  had  In 
Us  hands.  When  I  got  to  deceased  he  was 
falling — he  had  been  cot ;  he  was  falling  to- 
vards  the  ground,  and  I  went  to  him." 

TUB  presents  the  state's  case,  with  this 
addition:  The  sheriff  testified:  "Some  time 
during  the  night  of  the  difBcuIty  or  early  the 
next  morning,  I  conldn't  say  which,  appellant 
gave  me  a  knife.  I  had  the  knife  In  my  of- 
flce  laying  there  on  the  desk,  end  I  went  to 
look  for  It  yesterday  and  couldn't  find  it,  and 
I  don't  know  where  the  knife  is.  It  was 
what  I  would  call  a  physician's  knife — a  long 
knife.  The  blade  of  the  knife  was  between 
2%  and  3  Inches  long.  The  knife  looked  like 
what  I  would  call  a  physician's  knife." 

Appellant  testified  that  he  was  listening  to 
the  band  play  at  the  show  tent,  when  "de- 
ceased walked  np  behind  me  and  caught  me 
around  the  waist  and  lifted  me  up  end  drop- 
ped me  on  the  ground;  and  I  asked  him 
what  did  he  mean  by  that,  and  he  says,  'I 
don't  reckon  It  is  any  of  yonr  damn  busi- 
ness,' and  I  says,  'I  don't  want  you  to  do  It 
any  more,'  and  in  the  meantime  while  we 
were'  talking  the  band  went  back  to  the  little 
tent,  and  I  turned  and  walked  over  to  the 
other  tent,  and  In  a  few  minutes  he  walked 
np  and  commenced  cursing  at  me  again  and 
called  me  a  son  of  a  bltCh.  Deceased  said, 
'God  damn  you,  you  son  of  a  bitch,'  and  bit 
me  a  glancing  lick,  and  he  kept  bitting  at  me, 
and  I  was  backing  off  and  we  got  In  the 
gnide  rope.  He  was  bitting  me  when  I  was 
backing,  hitting  me  in  the  face  and  on  the 
bead,  and  when  we  got  to  the  guide  rope  I 
went  under  the  rope,  and  when  be  got  to  the 
rope  I  caught  hold  of  It  and  stopped.  When 
so  pressed  I  cat  him.  I  was  Just  cutting  to 
keep  him  off  of  me.  I  Just  cut  him  one  time. 
Before  the  night  of  the  trouble  I  did  not  know 
deceased  personally.  Knew  him  when  I  saw 
him.  Never  had  bad  any  ill  will  or  difficul- 
ty with  the  deceased  before,  and  don't  know 
that  I  ever  spoke  to  him.  Only  struck  de- 
ceased with  my  knife  one  lick.  When  I 
struck  him  I  did  not  Intend  to  kill  him.  The 
knife  I  bad  was  Just  a  medium-size  knife; 
the  blade  was  not  longer  than  1%  or  2  inch- 
es long." 

Appellant  in  his  brief  Insists  the  court 
erred  in  the  following  charge :  "The  killing  of 
another  person  is  In  self-defense  and  Justifi- 
able when  committed  in  the  protection  of  the 
person  of  the  party  killing  against  any  un- 
lawful end  violent  attack  then  being  made 
by  the  party  killed;  but  If  the  attack  be- 
ing defended  against  is  not  being  made  with 
a  deadly  or  dangerous  weapon,  or  Is  not  such 
as  threatens  death  or  serious  bodily  Injury 
to  the  iierson  thus  attacked,  then  the  person 
BO  attacked,  before  he  can  claim  perfect  self- 
defense  for  killing,  must  have  resorted  to  all 
other  means  reasonably  proper  and  effective 
for  the  purpose,  excq>t  retreat,  to  protect 
himself  from  the  Injury  before  killing,  and 
U  he  does  not  do  so,  and  it  la  shown  tbat 


there  were  other  means  (other  than  retreat) 
which  would  have  been  reasonably  proper 
and  effective  to  protect  himself  from  the  in- 
jury, and  be  failed  to  resort  to  such  other 
means,  then  the  killing,  because  of  the  use 
of  such  greater  force  than  was  necessary,, 
would  not  be  In  perfect  self-defense,  but 
would  be  manslaughter."  The  principle  In 
this  charge  has  been  expressly  approved  by 
this  court  in  the  case  of  Freeman  ▼.  State,  40 
Tex.  Cr.  R.  551,  46  8.  W.  641,  61  S.  W.  230. 
Appellant  cites  us  to  a  long  array  of  author* 
ities,  among  others,  Ennls  v.  State  <Tex.  Cr. 
R.)  88  S.  W.  998.  None  of  these  authorities, 
however,  we  think  are  In  point.  In  this  case 
we  have  deceased  assaulting  appellant  with 
bis  fist  When  so  assaulted,  the  law  of  this 
state  Is  properly  embodied  in  the  charge  com- 
plained of.  As  early  in  the  jurisprudence  of 
this  state  as  the  case  of  Kendall  v.  State,  8 
Tex.  App.  569,  a  charge  to  this  effect  was  laid 
down  as  proper.  Again,  in  the  case  of  Hun- 
nlcutt  V.  State,  20  Tex.  App.  632,  the  same 
doctrine  was  approved.  The  statute  of  this 
state  provides  that  if  an  assault  is  made  up- 
on another  that  does  not  threaten  death  or 
serious  bodily  Injury,  before  be  can  claim 
perfect  self-defense  of  killing,  he  must  have 
resorted  to  all  other  means  reasonably  prop- 
er and  effective  for  the  purpose,  except  re- 
treat, to  protect  himself  from  the  Injury  be- 
fore killing,  and  if  he  does  not  do  so,  and  it 
is  shown  that  there  were  other  means,  other 
than  retreat,  than  cutting  deceased  with  a 
knife,  then  he  must  resort  to  such  other 
means  before  killing  deceased,  and  under 
such  circumstances  he  cannot  use  any  great- 
er force  than  appears  to  him  to  be  necessary 
at  the  time.  The  trouble  with  the  charge 
is,  it  lays*  down  an  abstract  proposition  cor- 
rectly, but  It  limits  the  doctrine  of  necessity 
to  what  may  appear  to  be  known  to  other 
people.  Appellant  Is  entitled  to  a  charge  tell- 
ing the  Jury  that  if  be  (appellant)  believed 
that  he  could  have  protected  himself  by  oth- 
er means  than  stabbing  the  deceased,  then  he 
would  be  guilty  of  some  grade  of  homicide. 
Certainly,  it  Is  not  the  law  of  this  state  that, 
because  subsequent  events  develop  the  fact 
tbat  appellant  could  have  protected  himself 
against  serious  Injury  by  resorting  to  other 
means  than  stabbing  the  deceased,  this  fact 
should  make  him  guilty  In  the  eyes  of  the 
law ;  but  the  jury  must  pass  upon  the  mat- 
ter from  appellant's  standpoint  It  follows 
that  the  court  placed  an  unwarranted  limi- 
tation upon  the  right  of  self-defense  In  not 
so  defining  appellant's  rights.  Under  the  law 
of  this  state  the  punishment  of  a  defendant 
must  be  and  is  predicated  upon  his  Intent 
and  his  felonious  purpose,  If  any,  at  the  time 
he  acts,  and  never  is  predicated  upon  what 
appears  to  be  the  real  facts  In  the  light  of 
subsequent  developments.  It  Is  his  intent,, 
and  his  alone,  that  the  law  makes  him  pun- 
ishable for.  It  follows  that  the  court's 
charge  was  In  error  in  the  matter  pointed 


Digitized  by 


Google 


S48 


117  SOUTHWESTERN  REPORTER. 


CTex. 


out  See  Richardson  v.  State,  7  Tex.  App. 
486;  Weaver  v.  State,  19  Tex.  App.  547,  53 
Am.  Rep.  389 ;  Dyson  v.  State,  14  Tex.  App. 
463 ;  Pryse  v.  State  (Tex.  Cr.  R.)  113  S.  W. 
938;  McGlothlln  t.  State  (Tex.  Cr.  R.)  53 
S.  W.  869;  LUly  t.  State,  20  Tex.  App.  1; 
Sims  V,  State,  36  Tex.  Cr.  R.  154,  36  S.  W. 
256 ;  Ross  r.  State,  10  Tex.  App.  455,  38  Am. 
Rep.  643;  Hopkins  t.  State  (Tex.  Cr.  R.)  53 
S.  W.  619;  Woodrlng  v.  State,  83  Tex.  Cr. 
R.  26,  24  a  W.  293 ;  Morrison  v.  State,  39 
Tex.  Cr.  R.  519,  47  S.  W.  369 ;  3  Greenl.  Ev. 
(16tli  Ed.)  125,  g  117;  1  Bishop's  Cr.  Law 
<7th  Ed.)  a  857-860. 

The  court  refused  the  following-  charge 
aslsed  by  appellant :  "In  this  case,  If  you  be- 
lieve from  the  testimony  that  defendant  cut 
deceased  with  a  knife,  as  alleged  In  the  in- 
dictment, but  that  defendant  did  not  Intend 
to  kill  deceased,  but  only  cut  him  to  prevent 
deceased  from  doing  him  (defendant)  some 
serious  bodily  Injury,  as  viewed  from  his 
(defendant's)  standpoint,  then  you  will  And 
the  defendant  not  guilty."  This  charge  Is  not 
correct,  in  that  it  predicates  appellant's  right 
■of  selfHdefense  from  serious  bodily  Injury  up- 
on the  fact  that  defendant  did  not  Intend  to 
kill  when  he  stabbed  deceased.  If  appellant 
was  defending  against  an  assault  threatening 
serious  bodily  Injury  from  his  standpoint,  he 
Is  entitled  to  an  acquittal,  regardless  of 
whether  or  not  he  intended  to  kill  at  the  time 
he  stabbed  deceased. 

Appellant  insists  the  court  erred  in  falling 
and  refusing  to  charge  on  the  Issue  of  ag- 
gravated assault  and  battery.  The  testimony 
of  appellant  shows  that  the  difficulty  occur- 
red upon  a  sudden  Impulse  of  passion,  and, 
In  addition  thereto,  the  evidence  from  the  de- 
fendant's standpoint  shows  that-  the  knife 
used  was  an  ordinary  pocketknife  with  a 
blade  li^  or  2  inches  in  length,  and  suggests 
the  issue  of  aggravated  assault  from  that 
standpoint.  See  articles  717,  719,  Pen.  Code 
1805;  Thompson  v.  State,  24  Tex.  App.  383, 
6  S.  W.  296 ;  Martinez  v.  State,  35  Tex.  Cr. 
R.  386,  33  S.  W.  970;  Connell  v.  State,  46 
Tex.  Cr.  R.  264,  81  S.  W.  746 ;  and  various 
other  authorities  could  be  cited. 

For  the  errors  pointed  out,  the  judgment 
Is  reversed  and  the  cause  remanded. 


TRENCH  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
17,  1909.) 

1.  Homicide    (§    302*)  —  Mubdeb  —  Instbuo- 
TioNs— Defense  of  Houe. 

In  a  murder  case,  where  the  evidence  show- 
ed that  after  a  quarrel  in  a  saloon,  during  which 
accused  had  forbidden  decedent  to  come  to  ac- 
cused's home,  decedent  had  followed  him  to  the 
home,  which  was  over  a  mile  from  the  saloon, 
and  bad  attempted  to  enter  it  with  a  knife  in 
his  hand,  with  which  he  was  trying  to  assault 
accused,  and  that  accused  had  pushed  him  from 
the  gallery  one  or  more  times,  telling  him  that 


he  must  not  come  into  the  boose,  before  he  shot 
decedent,  it  was  error  to  refuse  to  charge  the 
statute  (Pen.  Code  1895,  art.  677)  autborizinc 
a  defense  of  one's  home. 

lEd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  634;    Dec  Dig.  {  302.»] 

2.  Cbimiwal   Law    (i   763*)  —  Mubdeb  —  Iw- 
STBucTioNS— Weight  of  Evidence. 

A  charge  that  an  attempted  unlawful  en- 
try of  the  house  by  decedent  over  accused's  pro- 
test might  constitute  adequate  cause  to  reduce 
the  killing  to  manslaughter  was  erroneous  as 
upon  the  weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  1731-17-18.  1752,  1708, 
1770;  Dee.  Dig.  J  763;*  Homicide,  Cent  Dig. 
it  581-656.J 

3.  Cbiminal  Law  (|  634*)— Tbial— Condcct 
or  TbiaI/— Absence  of  Judoe  fbok  Bench. 

In  all  criminal  cases  the  judge  should  re- 
main in  complete  control  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lawj  Cent   Dig.  §§  1461-1464;    Dec   Dig.  f 

Appeal  from  District  Court,  Bowie  County ; 
P.  A.  Turner,  Judge. 

Walter  French  was  convicted  of  murder, 
and  appeals.    Reversed  and  remanded. 

Hart  Mahaffey  &  Thomas,  for  appellant 
F.  J.  McCord,  Asst  Atty.  (icn.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  his  punish- 
ment assessed  at  five  years'  confinement  In 
the  penitentiary. 

The  second  ground  of  the  motion  for  a  new 
trial  complains  that  the  court  erred  in  fall- 
ing to  charge  the  jury  the  law  with  refer- 
ence to  defendant's  right  to  defend  his  home 
against  the  unlawful  entry  of  the  same  by 
deceased,  appellant  Insisting  that  the  evi- 
dence clearly  raised  this  issue  and  impera- 
tively demanded  the  submission  of  the  same 
by  the  court  to  the  Jury.  The  facts  relied 
upon  by  appellant  suggesting  the  Issue  con- 
tended for  are  as  follows:  The  undisputed 
facts  in  the  qase  show  that  deceased  waa 
shot  and  killed  by  the  appellant  on  the  front 
porch  of  appellant's  home.  In  the  dty  of  Tex- 
arkana.  The  facts  are  further  undisputed 
that  deceased  and  appellant  bad  a  quarrel  or 
altercation,  on  the  morning  deceased  was 
killed,  at  the  City  Hall  Saloon  in  said  city; 
that  appellant  told  deceased  to  stay  away 
from  his  home,  and  left  the  saloon  and  start- 
ed home.  It  was  further  undisputed  that  on 
tbe  way  home  appellant  met  the  constable, 
and  complained  to  bim  that  deceased  bad 
been  following  him  around  town  that  morn- 
ing and  trying  to  have  trouble  with  him,  and 
asked  the  constable  for  protection.  Appel- 
lant testified:  "When  I  got  to  Olive  and 
Twelfth,  I  met  Mr.  Hargett  I  holloed  at 
him,  and  be  stopped,  and  I  told  blm.  There 
is  a  fellow  downtown  who  has  been  following 
me  all  over  town,  and  give  me  a  genteel  good 
cursing.  I  can't  afford  to  fight  him.  I  want 
to  know  If  I  can  get  some  protection.'  He 
asked  me  to  tell  him  who  the  fellow  was,  and 


•For  other  cases  see  lamo  topic  and  aection  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  ladazet 
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I  told  him.  He  said:  'I  wUl  go  back.  If 
I  can  find  him,  I  will  arrest  him.'  I  told  blm 
I  wish  lie  would.  I  was  in  no  shape  to  have 
any  trouble  of  any  sort  Mr.  Hargett  said  he 
would  do  that,  and  left  me.  Just  as  he  turn- 
ed the  corner,  I  saw  Dave  coming  out  of 
State  street  Into  Pine.  I  holloed  at  him.  He 
was  then  on  the  comer,  coming  Into  Pine 
street  I  holloed  at  him  and  stopped  him. 
He  was  then  Just  coming  out  of  State  street 
Into  Pine — just  turned  about  two  or  three 
steps,  may  be.  Q.  Wlilch  direction,  wita 
reference  to  your  house?  A.  On  out  in  the  di- 
rection of  my  house.  I  holloed  at  him  and 
stopped  him.  When  I  holloed  at  him,  he 
had  both  hands  out  of  his  pocket.  When 
he  looked  back  and  recognized  me,  he  put  his 
hand  in  his  pocket,  and  pulled  out  his  knife. 
I  said:  'Now,  Dave,  you  have  cursed  me 
plenty  this  morning.  I  don't  think  you  ought 
to  follow  me  to  my  house.  I  have  forbidden 
you  to  go  there.  You  go  back  to  town  and 
quit  following  me.'  He  said:  *God  damn 
you,  you  wouldn't  fight  me  downtown ;  may- 
be, yon  cowardly  son  of  a  bitch,  you  will 
fight  me  in  the  house.'  I  said:  'If  you  fol- 
low me  to  my  house  I  am  going  to  hurt  you.' 
He  said:  'Tou  have  got  to  do  it.  My  heart 
is  right  for  you.'  So  I  walked  on — ^maybe 
three  or  four  steps  ahead  of  him — Jnst  far 
enough  to  keep  blm  from  cutting  me  In  the 
back  with  his  knife.  Q.  What  direction?  A. 
The  direction  of  my  house.  Just  kept  far 
enough  to  keep  out  of  arm's  reach — maybe 
farther  at  times.  At  one  time  be  got  pretty 
close  to  me.  Just  as  I  was  crossing  Thir- 
teenth street  I  made  a  leap  or  two  and  got 
out  of  the  way  of  him.  I  walked  into  my 
bouse,  and  in  the  north  room.  Q.  Now  stop 
right  there.  When  you  went  Into  your  house. 
wTjere  was  Totton?  A.  Maybe  Just  about  the 
gate;  maybe  he  hadn't  reached  the  gate. 
It  was  about  six  or  seven  steps  from  the  gate 
into  the  house.  I  went  into  the  door  of  the 
north  room,  where  my  mother  slept.  The 
south  room  is  the  room  where  my  wife  was  in 
bed-  Her  and  the  children  slept  in  there. 
I  went  In  the  room  and  got  my  pistol  out  of 
the  tray  of  my  trunk.  .  By  that  time  Dave 
was  upon  the  porch.  I  came  to  the  door  and 
reached  out  and  caught  him  In  the  collar  on 
the  left-band  side  and  shoved  him  back,  and 
said:  'ToTi  get  out  of  here.'  He  said —  I  Just 
didn't  bear  wbat  he  said.  He  walked  up  on 
the  porch  and  struck  at  me  with  the  knife, 
and  I  shot  at  him.  He  bowed  himself  to 
make  another  lick,  and  I  shot  the  other  two 
shots,  like  that"  The  witness  further  testi- 
fied: **Q.  Just  as  he  stepped  up  on  the  porch, 
you  came  out  with  the  pistol  In  your  hand? 
A  No,  sir.  When  be  came  on  the  porch,  I 
shoved  blm  off  the  porch.  Then  he  opened 
his  knife  and  come  on  the  porch  again,  and 
walked  up  and  struck  at  me  before  I  shot 
him."  He  further  testified:  "I  Just  caught 
him  in  the  collar  and  shoved  blm  off,  and 
snld,  'I  told  you  to  keep  away  from  here.' " 
The  witness  further  testified  with  reference 
m  S.W.-«4 


to  the  quarrel  at  the  City  Hall  Saloon  that 
morning,  as  follows:  "I  peeped  in  the  door, 
and  saw  Louis  (the  evidence  shows  that 
Louis  was  appellant's  son,  a  boy  about  16 
years  of  age)  standing  up  at  the  bar.  I  heard 
Dave  say,  'God  damn  you,  give  me  two 
drinks.'  I  Just  walked  up  to  Louis  and 
touched  blm  and  said,  'You  get  out  of  here. 
You  skin  your  nut  home  and  do  it  quick,' 
and  gave  him  the  bottle  I  bad  got  at  the  drug 
store.  When  Louis  left,  Dave  come  up  to  me 
and  said,  'God  damn  you,  you  don't  want 
your  children  to  associate  with  me.'  I  said, 
'Yon  know,  Dave,  I  can  hardly  control  that 
boy  as  it  is.  You  are  a  man— -call  yourself 
my  friend — ^and  you  brace  that  boy  up  to 
come  here.  I  consider  you  my  enemy.  Don't 
you  ever  put  your  foot  in  my  house  no 
more.'"  He  further  testified:  "I  had  been 
living  there  nearly  two  years,  and  my  wife 
and  family  lived  there.  That  was  my  home." 
The  undisputed  facts  further  show  that  ap- 
pellant's wife  was  at  the  time  in  the  last 
stages  of  consumption,  at  their  home,  where 
the  killing  occurred,  and  that  she  died  with- 
in a  month  or  two  after  the  killing.  It  was 
further  undisputed  that  from  the  City  Hall 
Saloon,  where  the  difficulty  occurred,  to  ap- 
pellant's home,  it  was  about  16  blocks,  or  a 
little  over  a  mile.  The  witnesses  Ed  Wil- 
liams and  Lula  Duckett  also  testified  as  to 
seeing  deceased  following  appellant  home. 

The  charge  of  the  court  did  not  submit  the 
Issue  asked  by  appellant,  but  did  tell  the  Jury 
that  an  attempted  unlawful  entry  of  the  same 
by  deceased,  over  the  protest  of  the  appel- 
lant, might  constitute  adequate  cause  to  re- 
duce the  killing  to  manslaughter.  The  lat- 
ter charge,  we  do  not  think,  should  have  been 
submitted.  It  Is  a  comment  upon  the  weight 
of  evidence.  It  is  true  it  is  favorable  to  ap- 
pellant but  not  a  proper  charge.  The  charge 
on  the  issue  above  contended  for  by  appel- 
lant wherein  the  court  was  asked  to  charge 
the  article  authorizing  a  defense  of  his  home 
was  a  pertinent  issue  presented  by  the  evi- 
dence and  should  have  been  submitted  to  the 
Jury.  The  evidence  shows  clearly  that  appel- 
lant had  a  right  and  was  defending  an  un- 
warranted Intrusion  uiKtn  bis  home.  He 
pushed  deceased  back  off  the  gallery  of  the 
home  one  or  more  times  before  any  shots 
were  fired,  telling  him  he  must  not  come  into 
his  home.  The  statute  of  this  state  (Pea. 
Code  1895,  art  67S)  authorizes  one  to  act  im- 
mediately In  defense  of  his  person  against 
murder,  maiming,  castration,  etc.,  without 
retreating,  and  to  act  Instantly  where  his 
life  is  threatened  or  serious  bodily  injury. 
The  other  article  (677)  of  the  Code  says  that 
appellant  has  a  right  to  defend  bis  person 
or  bis  property  against  any  other  unlawful 
violence  than  those  enumerated  above.  The 
following  are  authorities  on  this  question: 
Bryant  v.  State,  51  Tex.  Cr.  R.  66,  100  S.  W. 
371;  Richardson  v.  State,  7  Tex.  App.  486; 
Waver  v.  State,  19  Tex.  App.  647,  53  Am. 
Rep.  389 ;  Dyson  v.  State,  14  Tex.  App.  454 ; 
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Pryse  v.  State  (Tex.  Cr.  App.)  113  S.  W.  933 ; 
McGlothlln  v.  State  (Tex.  Cr.  App.)  63  8.  W. 
869;  Lilly  T.  State,  20  Tex.  App.  1;  Sims 
T.  State,  36  Tex.  Cr.  R.  154,  36  S.  W.  256; 
Ross  y.  State,  10  Tex.  App.  455,  38  Am.  Rep. 
643 ;  Hopkins  v.  State  (Tex.  Cr.  App.)  53  8. 
W.  619;  Woodrlng  v.  State,  33  Tex.  Cr.  R. 
26,  24  8.  W.  293 ;  Morrison  v.  State,  39  Tex. 
Cr.  R.  619,  47.  8.  W.  369;  3  Greenl.  on  Ev. 
(16th  Ed.)  125,  §  117 ;  1  Bishop's  Crlm.  Law 
(7th  Ed.)  8}  857-860.  And  for  discussion  of 
a  cognate  question,  see  Reece  Vinson  v.  State 
(this  day  decided)  117  S.  W.  846. 

There  are  other  questions  presented  in  this 
record;  among  others,  the  absence  of  the 
judge  from  the  bench.  This  matter  and  the 
complaint  of  appellant  of  the  organization  of 
the  Jury  will  not  likely  occur  on  another 
trial.  We  do  not  deem  It  necessary  here  to 
pass  upon  same,  but  suggest  that  In  all  cases 
the  Judge  should  remain  In  complete  control 
of  the  trial.  For  authorities  on  this  ques- 
tion, see  Bateson  v.  State,  48  Tex.  Cr.  R.  34, 
80  S.  W.  88;  Evans  v.  State,  46  Tex.  Cr.  R. 
476,  80  8.  W.  1017;  Goodman  v.  State,  47 
Tex.  Cr.  R.  388,  83  S.  W.  196;  Carney  v. 
State  (Tex.  Cr.  App.)  85  S.  W.  7;  Anderson 
y.  State  (Tex.  O.  App.)  95  S.  W.  1037;  Wll- 
Uams  y.  State  (Tex.  Cr.  App.)  99  S.  w.  1000. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed  and  the  cause  Is  remanded. 


STEEL  y.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  20, 

1909.     Rehearing  Denied  March  20,  1909.) 

1.  Cbiminai,  Law  (»  1091*)— Bnx  o»  Excep- 
tions—Fobm.  ,  ,      ,    , 

The  bill  of  exceptions  to  refusal  of  appli- 
cation for  continuance,  though  not  even  giving 
the  substance  of  the  application,  but  referring 
to  it  only  as  defendant's  first  application  for 
continuance,  will  be  considered ;  there  having 
been  but  one  application  for  continuance. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  I  1091.*] 

2.  Cbiminal  Law  (8  917*)— New  Tbiai^Eb- 
BOB  IN  Dkntino  Continuanck— Evidence. 

Though  on  an  application  for  continuance 
for  absence  of  a  witness,  Rey.  St  1879,  arts. 
564,  566,  while  authorizing  afl5davits  contro- 
verting diligence,  do  not  permit  inquiry  into 
the  trnthfulness  or  materiality  of  the  absent 
testimony,  yet  the  continuance  having  been  de- 
nied, and  defendant  having  moved  for  new  trial 
because  of  denial  of  the  continuance,  and  the 
state  having,  in  opposition  to  the  motion,  in- 
troduced the  affidavits  of  a  nnmber  of  persons 
showing  that  the  absent  witness,  according  to 
her  statement,  made  shortly  after  the  commis- 
sion of  the  alleged  offense,  would  not  have  tes- 
tified to  the  facts  stated  in  the  application  for 
continuance,  and  that  she  did  not  see  the  mat- 
ters which  it  is  claimed  she  saw,  and  that,  if 
she  had  testified  as  the  application  claimed  she 
would,  her  testimony  would  have  been  untrue, 
and  the  affidavit  of  such  witness  not  having 
been  obtained,  and  defendant's  testimony  on  the 
trial  not  indicating  that  the  absent  witness  saw 
anything  of  the  affair,  and  the  court  in  its  order 
denying  new  trial  having  recited  that  it  heard 
the   evidence   on   the   motion   and   the   contest 


thereof,  its  conclusion  will  be  sustained;  the 
overwhelming  weight  of  the  testimony  carrying 
certain  conviction  that  the  absent  witness  woold 
not  have  given  the  testimony  expected. 

[E^.  Note. — For  other  cases,  see  Criminal 
Law,  (Jent  Dig.  (  2162;    Dec  Dig.  {  917.»] 

Appeal  from  District  Court,  Bosque  Coun- 
ty; O.  L.  Lockett,  Judge. 

Ed  Steel  appeals  from  a  conylctlon.  Af- 
firmed. 

J.  P.  Word,  for  appellant  B.  B.  Robert- 
son, Co.  Atty.,  H.  S.  Dlllard,  and  F.  J.  Mc- 
Cord,  Asst  Atty.  Qen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  ia 
the  district  court  of  Bosque  county,  Tex., 
with  the  offense  of  assault  with  Intent  to 
murder  one  Henry  Gray.  On  trial  he  was 
convicted,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  three 
years.  Thereupon  be  appealed  to  this  court, 
and  submits  in  effect  one  proposition  and  as- 
signs one  error  on  which  a  reversal  Is  sought 
That  error  is  to  the  effect  in  substance,  that 
the  court  erred  In  overruling  his  application 
for  a  continuance. 

The  Indictment  In  the  case  was  returned 
Into  court  on  the  25th  day  of  March,  190& 
On  the  21st  day  of  September,  1908,  the  ap- 
pellant filed  his  first  application  for  a  con- 
tinuance for  want  of  the  testimony  of  one 
Bettle  McLennan,  who  was  alleged  to  reside 
in  Bosque  county.  The  diligence  used  to  ob- 
tain the  httendance  of  this  witness  Is  suffi- 
cient The  facts  which  It  was  stated  In  the 
application  were  expected  to  be  proved  by 
said  witness  are  as  follows:  "That  she  is 
well  acquainted  with  the  defendant,  and  also 
with  the  prosecuting  witness  in  this  case, 
Henry  Gray,  and  knew  him  well  on  March  4, 
1908,  and  that  on  or  about  said  date  she  was 
living  In  about  160  yards  from  the  home  of 
defendant,  in  plain  view  of  defendant's  bouse, 
and  that  she  was  at  home  on  the  day  that 
Henry  Gray  will  claim  that  Ed  Steel,  the  de- 
fendant shot  him,  and  that  It  was  about  the 
middle  of  the  afternoon  of  March  6,  1908. 
She  saw  Henry  Gray,  on  the  Inside  of  the  de- 
fendant's yard,  with  a  gun  in  his  hands  point- 
ed towards  the  front  door  of  the  defendant's 
house,  and  had  gone  from  his  buggy  on  into 
said  yard,  some  eight  or  ten  yards,  and  that 
Gray  had  bis  gun  pointed  towards  defend- 
ant's door  in  a  shooting  position  all  the  time 
while  he  was  advancing  towards  defendant's 
bouse;  and  she  saw  E<d  Steel  making  motions 
with  his  hands  towards  the  said  Henry  Gray, 
and  heard  defendant  telling  the  said  H^iry 
Gray  not  to  come  any  further,  but  to  go  back, 
as  he  didn't  want  to  hurt  him ;  and  about  this 
time  she  beard  a  shot  but  could  not  tell  who 
shot  it"  This  testimony  was  alleged  to  be 
material,  and  was  material.  In  this:  That 
the  assaulted  party.  Gray,  testified,  in  sub- 
stance, that  be  was  not  out  of  his  buj^y  when 
he  was  shot  but  was  sitting  in  his  bnggy. 


•For  other  cues  se«  lam*  topic  and  section  NUMBER  In  D«a.  *  Am.  Diss.  UOT  to  dato,  A  Raportor  Imdozss 


Digitized  by 


Google 


Tex.) 


STEEL  V.  STATE. 


861 


waiting  for  the  appellant  to  go  to  bis  boose 
and  get  some  money  that  Gray  claimed  he 
owed  him;  and  that  be  (Gray)  had  no  gun 
when  he  was  shot  The  appellant  In  his  tes- 
timony stated,  in  substance,  that  Gray  was 
approaching  him  in  a  threatening  and  men- 
acing attitude,  and  was  In  the  act  of  firing 
upon  him  when  be  shot  So  there  can  be  no 
substantial  room  for  doubt  or  controversy 
that  tbis  testimony.  If  same  could  have  been 
produced,  and  If  the  witness  would  have  so 
testified,  was  of  the  highest  importance.  Hie 
state  objects  to  a  consideration  of  this  as- 
signment on  the  ground,  as  claimed,  that  the 
matter  is  not  presented  by  proper  bill  of  ex- 
ceptions. There  is  a  bill  of  exceptions  which 
states  merely  that  the  court  erred  In  not 
granting  appellant's  first  application  for  a 
continuance.  The  application  for  continuance 
Is  not  embodied  in  the  bill  of  exceptions,  nor 
does  the  bill  state  the  substance  of  the  ap- 
plication, or  refer  to  It  in  any  other  way  ex- 
cept in  general  terms.  The  bill  Is  not  pre- 
pared In  such  form  as  we  think  Is  best  al- 
ways to  be  done;  but,  as  there  was  one  ap- 
plication for  continuance  only,  we  think  the 
general  reference  to  it  In  tbe  bill  is  such 
that  we  must  consider  the  question. 

The  application  for  a  continuance  being 
overruled,  and  after  conviction,  appellant  fil- 
ed bis  motion  for  a  new  trial.  In  which, 
among  other  things,  the  action  of  the  court 
In  overruling  his  application  for  a  continu- 
ance was  urged.  This  motion  was  contested 
by  the  state,  and  it  was  urged  as  a  ground 
why  said  motion  should  be  overruled  that 
tbe  jnlssing  witness,  Bettle  McLennan,  if  pres- 
ent, would  not  have  testified  to  the  facts  stat- 
ed In  tbe  application  for  a  continuance,  but, 
on  the  contrary,  would  have  testified  that  she 
was  In  her  house  at  the  time  of  the  difficulty 
between  appellant  and  Gray;  that  she  heard 
the  report  of  a  gun,  but  saw  no  part  of  tbe 
difficulty,  or  either  of  the  participants  until 
after  the  difficulty  had  ended.  It  was  like- 
wise stated  in  said  contest  of  the  motion  that 
she  had  repeatedly  stated  that  this  was  tbe 
substance  of  all  she  knew  about  the  matter, 
as  will  appear  from  the  affidavits  of  said  wit- 
nesses named  in  the  contest,  all  o'f  whom  it 
was  alleged  were  credible  persons,  and  all  of 
whom  enjoyed  In  their  several  vicinities  the 
reputation  of  being  good  citizens  and  reliable 
persons.  Attached  to  this  contest  of  tbe  mo- 
tion was  the  affidavit,  among  others,  of  D.  W. 
Gray,  father  of  Henry  Gray,  the  assaulted 
party,  who  deposes  that  in  company  with 
James  Rogers  and  John  Cappes  he  talked 
with  the  missing  witness,  and  that  she  stat- 
ed that  she  did  not  know  anything  about  the 
difficulty,  and  did  not  see  any  part  of  it;  that 
she  was  In  her  house  at  the  time,  and  heard 
two  shots  fired.  In  the  direction  of  appellant's 
house,  and  that  when  she  looked  up  that  way 
she  saw  Henry  Gray  In  tbe  public  road,  walk- 
ing and  leading  his  horse  down  said  road  to 
her  house;  and  that  she  saw  neither  Gray  nor 
Steel  at  the  time  of  or  immediately  before 


the  shooting  took  places  and  that  this  was 
all  she  knew  about  it  Affidavits  to  the  same 
effect,  substantially,  were  made  by  James 
Rogers,  Charley  Romine,  J.  F.  Cappes,  H.  J. 
Gibbs,  and  J.  L.  Downing.  In  the  order  of 
the  court  overruling  the  motion  for  a  new 
trial  It  Is  recited  that  the  court  heard  said 
motion,  and  the  contest  thereof  by  the  state, 
read,  and  the  evidence  thereon  submitted. 
What  this  evidence  was  Is  not  shown  by  the 
record,  and  the  presumption  is  that  It  was 
such  as  Justified  the  action  of  tbe  court 

A  question  similar  to  this  has  been  before 
this  court  not  Infrequently,  and  usually  we 
have  held  adversely  to  the  state ;  but  as  will 
be  seen  by  an  Inspection  of  the  opinions  in 
the  several  cases,  every  decision  has  to  some 
extent  been  based  upon  the  particular  facts 
of  the  case.  In  the  case  of  Lane  v.  State,  28 
S.  W.  202,  this  matter  came  before  the  court, 
and  in  referring  to  it  this  language  was  used: 
"Appellant  contends  that  the  court  erred  in 
permitting  affidavits  to  be  filed  by  the  state 
contesting,  not  the  diligence,  but  the  fact  that 
the  absent  witness  would  testify  as  stated 
in  the  motion  for  a  continuance.  It  is  true 
the  statute  permits  only  the  question  of  dili- 
gence to  be  CMitroverted,  and  the  court  erred 
In  permitting  the  affidavits  complained  of 
to  be  filed ;  but  we  see  no  reason  to  reverse 
this  cause  for  this  error,  because  the  testi- 
mony of  tbe  absent  witness,  if,  indeed,  be 
would  have  testified  as  stated,  would  have 
been  simply  defendant's  explanation  to  the 
effect  that  the  stolen  property,  154  pounds  of 
bacon,  found  burled  In  his  garden,  was  plac- 
ed there  with  his  consent  by  two  parties." 
Again  the  court  say:  "We  can  see  no  reason 
to  disturb  the  verdict  upon  the  ground  stated, 
overruling  the  motion  for  a  continuance.  It 
Is  not  such  exculpatory  evidence  as  would 
probably  affect  the  result  of  the  trial  in  any 
way."  Inasmuch  as  the  court  determines  in 
this  case  that  the  testimony  produced  would 
not  have  affected  the  result  It  was  unneces- 
sary for  the  court  to  determine  the  question 
as  to  whether  it  was  permissible  to  file  the 
affidavits  referred  to.-  <Nor  can  we  say  to 
what  extent  this  case  is  an  authority  appli- 
cable to  the  case  at  bar,  for  the  reason  that 
the  nature  and  contents  of  the  affidavits  are 
not  set  out  In  the  case  of  Attaway  v.  State. 
31  Tex.  Cr.  R.  475,  20  S.  W.  925,  it  is  held 
that  the  materiality  and  truthfulness  of  the 
alleged  absent  testimony  often  become  very 
important  in  considering  tbe  motion  for  a 
new  trial,  based  upon  the  action  of  the  court 
in  overruling  an  application  for  continuance. 
In  a  contest  over  the  motion  for  continuance, 
the  statute  authorizes  affidavits  controverting 
diligence,  but  does  not  permit  an  Inquiry  in- 
to the  truthfulness  or  materiality  of  the  ab- 
sent testimony.  Rev.  St  1879,  arts.  564, 
565.  But  when  the  new  trial  Is  sought 
because  of  the  supposed  error  of  the  court  in 
overruling  such  application,  the  materiality 
and  truthfulness  of  such  absent  testimony 
may  become  matters  of  first  Importance,  and 
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we  see  no  valid  reason  why  the  state  should 
not  be  permitted  to  contest  these  questions. 
WUlson's  Cr.  St.  1888,  arts.  2553,  2554. 

In  Eoquemore  v.  State,  114  S.  W.  140,  we 
had  before  us  a  question  very  similar  to  the 
one  here  under  discussion.  In  that  case  the 
state  resisted  the  appellant's  application  on 
the  ground  that  the  missing  witness  had 
made  statements  contradictory  to  those  to 
which  it  "was  claimed  she  would  testify. 
Discussing  this  matter,  we  say:  "As  to  the 
second  ground  of  the  motion,  that  the  testi- 
mony was  not  probably  true,  we  can  only 
look  to  the  record  to  determine  upon  what 
ground  the  Judge  predicated  this  fludlug; 
and  when  we  examine  the  evidence  that  is 
offered  we  find  that  the  state  offered  certain 
witnesses  to  prove  by  them  that  the  witness- 
es Weaver,  Davis,  and  Bowling  made  state- 
ments to  them  that  would  contradict  what 
the  appellant  set  up  in  his  application  for  a 
continuance  that  he  could  prove  by  them. 
We  are  of  opinion  that  the  court  would  not 
be  authorized,  in  passing  upon  an  applica- 
tion for  a  continuance,  to  pass  upon  the 
truth  of  what  a  witness  would  testify  to  on 
the  trial  by  proving  contradictory  state- 
ments by  witnesses.  The  law  in  Texas  has 
wisely  left  the  trial  of  all  issues  of  fact,  as 
well  as  the  credibility  of  witnesses,  to  a  ju- 
ry, and  this  court  is  of  opinion  that  this 
province  of  the  Jury  cannot  be  invaded  by 
the  court,  and  would  be  establishing  a  prec- 
edent that  would  ultimately  result  in  confu- 
sion and  a  state  of  affairs  that  could  not  be 
easily  remedied."  It  will  be  observed,  how- 
ever, that  in  the  case  last  mentioned  there 
was  no  contention  made  that  the  absent  wit- 
nesses, if  present,  would  not  have  testified 
to  the  facts  stated  in  the  application  for  a 
continuance;  but  the  motion  for  continuance 
was  resisted  on  the  ground  that  these  miss- 
ing witnesses  had  made  statements  contra- 
dictory to  the  matters  set  out  in  the  applica- 
tion for  a  continuance. 

In  the  case  of  Hardin  v.  State,  40  Tex.  Cr. 
R.  208,  49  S-'W.  607.  in  discussing  this  mat- 
ter, the  court  uses  this  language:  "In  con- 
nection with  this  application  for  continu- 
ance, appellant  also  objected  to  certain  proof, 
offered  by  the  state,  to  the  effect  tliat  cer- 
tain of  said  witnesses  were  not  present,  and 
could  not  have  seen  or  heard  what  it  is  al- 
leged in  the  application  it  was  expected  to 
be  proved  by  them  that  they  did  see  and 
hear.  It  seems  that  this  testimony  was  sub- 
mitted on  the  trial  for  the  purpose  of  meet- 
ing the  allegations  in  the  application  for 
continuance,  and  for  no  other  purpose  per- 
taining to  the  trial.  We  do  not  believe  this 
is  a  proper  practice.  In  the  motion  for  new 
trial,  it  might  be  proper  then  to  show  the 
improbability  of  the  truth  of  said  applica- 
tion by  affidavits  showing  that  said  witness- 
es were  not  present  as  stated  in  the  applica- 
tion, and  certainly  it  would  Ije  competent  to 
produce  the  affidavits  of  the  witnesses  them- 
selves, showing  that  they  would  not  testify 


what  It  was  alleged  they  would.  We  would 
suggest  here  that  legislation  on  this  subject 
would  be  very  appropriate.  If,  after  the  tri- 
al, process  were  authorized  for  absent  wit- 
nesses, and  their  affidavits  secured,  proving 
the  application,  it  would  greatly  strengthen 
it;  and  if,  on  the  other  hand,  they  dl^rove 
it,  the  court  would  not  be  left  to  speculate 
on  the  probable  truth  of  the  matters  alleged 
in  the  application." 

This  case  was  tried  and  appellant  con- 
victed something  like  10  days  before  his  mo- 
tion for  new  trial  was  acted  upon.  The  affi- 
davit of  the  missing  witness  was  not  pro- 
cured by  counsel  for  the  appellant;  nor  is  it 
shown  that  any  effort  was  made  to  procure 
same,  or  that  It  could  not  be  procured.  The 
testimony  of  these  witnesses,  six  In  num- 
ber, show  that,  if  present,  the  witness,  ac- 
cording to  her  statement,  would  not  have 
testified  to  the  facts  stated  in  the  applica- 
tion, that  she  did  not  see  the  matters  which 
it  is  claimed  she  did  see,  and  that  If  she  bad 
given  the  testimony  contained  In  the  affida- 
vits it  would  have  been  untrue.  While,  as 
stated  in  the  last-cited  case,  the  affidavit  or 
testimony  of  the  absent  witness  would  often 
be  more  satisfactory  as  proving  the  fact  as 
to  whether  he  would  give  the  testimony  ex- 
pected, there  is  no  special  virtue  or  sanctity 
In  the  testimony  of  such  a  witness,  and  no 
reaso.n  why  the  same  fact  could  not  be  prov- 
ed by  other  credible  persons  having  informa- 
tion In  respect  thereto.  Again,  the  record 
shows  that  the  court  investigated  this  mat- 
ter. The  presumption  is  that  the  court  act- 
ed on  sufficient  testimony,  and  his  finding 
should  be  sustained.  If  in  the  light  of  the 
entire  record  It  can  in  fairness  be  sustained. 
Again,  in  this  case  appellant  testified,  and  it 
does  not  appear  from  his  testimony  that  this 
missing  witness  either  saw  or  beard  any 
part  of  It  He  does  not  testify  to  having 
seen  or  heard  of  this  witness  on  the  day  of 
the  difficulty;  nor  does  the  record  anywhere 
show  that  he  (appellant)  ever  talked  with 
her  since  the  difficulty  occurred,  or  any  fact 
on  which  he  based  his  statement  that  she 
would  give  the  testimony  expected  from 
her.  Again,  It  appears  from  the  affidavits 
of  these  witnesses  that  the  statements  of  the 
missing  witness  were  made  very  soon  after 
the  commission  of  the  alleged  offense;  and, 
in  view  of  the  certainty  and  particularity 
of  their  statements,  we  are  led  to  the  conclu- 
sion and  are  firm  in  the  belief  that  the  wit- 
ness, if  present,  would  not  have  testified  to 
the  facts  claimed,  and  that,  if  she  had  so 
testified,  the  facts  are  not  true.  In  this  con- 
nection it  win  be  conceded  that  this  practice 
of  filing  affidavits  contesting  the  statement 
as  to  what  the  missing  witness  would  testi- 
fy should  not  be  sustained,  except  in  a  case 
like  the  present,  where  the  overwhelming 
weight  of  the  testimony  carries  certain  c<»i- 
victlon  that  the  absent  witness  would  not 
give  the  testimony  expected.  When  this  Is 
done,  as  in  this  case,  and  where  we  cannot 
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doubt  as  men,  we  should  not  falter  or  hesi- 
tate as  judges. 

Finding  no  error  In  the  judgment  of  the 
court  belov.  It  Is  hereby  In  all  things  af- 
firmed. 


MUCKEXFUSS  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 

1909.     Rehearing  Denied  March  23,  1909.) 

1.  Indictment  and  Infobmation  (§  114*)— 
Pbosecution  roB  Second  ob  Subsequent 
Offenses— Information— ' '  Same  Offense'  ' 
— "FoBiucB   Convictions." 

An  information  charging  accused  with 
opening  his  theater  for  public  amusement  on 
Sunday,  and  alleging  that  accused  theretofore 
had  on  designated  dates  been  tried  and  convict- 
ed of  offenses  of  like  character,  charges  "for- 
mer convictions,"  within  Pen.  Code  1896,  art. 
1014,  authorizing  increased  punishment  on  a 
second  and  third  conviction  for  the  "same  of- 
fense" ;  the  words  "same  offense"  not  meaning 
the  identical  offense,  but  one  of  like  character. 

[Hd.  Note. — For  other  cases,  see  Indictment  and 
Information,  Cent  Dig.  g  304 ;  Dec.  Dig.  §  114.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  3,  p.  2914;  vol.  7,  pp.  6323-^25;  vol.  8, 
p.  7794.] 

2.  Chimin  At-  I>aw  (§  1202*)— Fobmbb  Cowvio- 
TioNs— Evidence— "Same  Offense." 

The  records  of  the  corporation  court  of  a 
city,  showing  that  accused  on  designated  dates 
was  charged  with  violating  the  Sunday  law 
and  that  he  pleaded  guilty  and  was  fined,  show 
the  conviction  of  accused,  on  trial  for  opening 
his  theater  for  public  amusement  on  Sunday,  of 
a  similar  offense,  within  Pen.  Code  189a,  art. 
1014,  anthorizing  increased  punishment  for  the 
second  and  thira  conviction  for  the  "same  of- 
fense." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  1202.*] 

3.  Cbiminai,  Law  (J  1202*)— Punishment— 
Similar  Offenses. 

Under  Pen.  Code  1895,  art.  1014,  authoris- 
ing increased  punishment  on  a  second  and  third 
conviction  for  the  same  offense,  a  prior  convic- 
tion for  the  violation  of  the  Sunday  law,  with- 
out indicating  the  nature  of  the  offense,  is  a 
conviction  of  an  offense  similar  in  character  to 
the  charge  that  accused  opened  his  theater  for 
public  amusement  on  Sonday,  anthorizing  in- 
creased punishmeift  on  his  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  1202.*] 

Ai^;>eal  from  Dallas  County  Court,  at  Law ; 
W.  M.  Holland,  Judge. 

B.  S.  Muckenfuss  was  convicted  of  violat- 
ing the  Sunday  law,  and  he  appeals.  Af- 
firmed. 

See,  also,  116  S.  W.  51. 

Walker  &  Williams,  for  appellant  P.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  3.  Appellant  was  charged  in 
the  connty  court  of  Dallas  county,  at  law, 
with  the  offense  of  unlawfully  opening  and 
permitting  to  be  opened  on  Sunday  a  theater 
for  public  amusement  In  addition  to  the  us- 
ual allegations  and  statements  in  the  afSda- 
Tit,  it  was  recited,  In  substance,  that  appel- 
lant had  theretofore,  on,  to  wit  the  15th  day 


of  October,  1906,  been  tried  and  convicted  In 
the  corporation  court  of  the  city  of  Dallas 
for  an  offense  of  like  character  as  that  charg- 
ed against  him  in  this  cause,  and  also  that 
on  the  22d  day  of  October,  1906,  he  had  suf- 
fered a  similar  conviction  in  said  court.  On 
trial,  appellant  was  found  guilty  as  charged^ 
and  his  punishment  assessed  at  a  fine  of 
$200. 

In  the  charge  given  by  the  court  the  Jury 
were  instructed  In  substance,  among  other 
things,  that  if  they  believed  that  appellant 
had  been  theretofore,  as  charged,  convicted  of 
an  ofFense  similar  to  the  one  herein  laid 
against  him,  they  would  assess  his  punish- 
ment at  a  fine  of  not  less  than  $80  nor  more 
than  $200.  It  is  evident  therefore,  under 
this  charge,  that  unless  the  affidavit  and  in- 
formation containing  averments  of  former 
convictions  are  good  under  the  law,  and  unless 
legal  proof  of  such  convictions  was  properly 
made  on  the  trial,  the  Judgment  must  be  re- 
versed. We  think,  however,  and  hold,  that 
the  affidavit  and  information  In  this  respect 
are  good,  and  the  proof  offered  on  the  part 
of  the  state  was  both  admissible  and  suf- 
ficient to  attest  the  former  convictions.  Ar- 
ticle 1014  of  the  Penal  Code  of  1895  of  this 
State,  which  applies  to  misdemeanors,  is  as 
follows:  "If  It  be  shown  on  the  trial  of  a 
misdemeanor  that  the  defendant  has  been 
once  l>efore  convicted  of  the  same  offense,  he 
shall,  on  a  second  conviction,  receive  double 
the  punishment  prescribed  for  such  offense 
in  ordinary  cases,  and  upon  a  third  or  any 
subsequent  conviction  for  the  same  offense 
the  punishment  shall  be  increased  so  as  not 
to  exceed  four  times  the  penalty  Id  ordinary 
cases."  Article  1015,  Pen.  Code  1895,  which 
refers  to  felonies,  is  as  follows:  "If  it  be 
shown,  on  the  trial  of  a  felony  less  than  capi- 
tal, that  the  defendant  lias  been  before  con- 
victed of  the  same  offense,  or  one  of  the  same 
nature,  the  punishment  on  such  second  or 
other  subsequent  conviction  shall  be  the  high- 
est which  is  affixed  to  the  commission  of  each 
offenses  In  ordinary  cases." 

It  will  be  noted.  In  the  article  of  our  Pen- 
al Code  having  reference  to  felonies,  that  the 
term  "or  one  of  the  same  nature"  appears, 
which  is  omitted  in  the  preceding  article, 
having  special  reference  to  misdemeanors.  It 
is  the  contention  of  the  appellant  that  by 
contrast  and  having  in  mind  the  omission  of 
the  phrase  "or  one  of  the  same  nature"  in 
article  1014,  Pen.  Code  1895,  relating  to  mis- 
demeanors, it  must  and  should  be  held  that  by 
the  words  "same  offense"  Is  meant  not  mere 
similarity,  but  identity,  of  the  offense.  The 
phrase  "same  offense"  has  not  infrequently 
been  construed  by  the  courts  of  the  land. 
Where  this  phrase  occurs  in  the  provisions 
of  Gonstitutions  that  no  person  shall  be  sub- 
ject, for  the  same  offense,  to  be  twice  put 
In  Jeopardy  of  limb  or  life.  Is  meant  to  be 
applied  to  the  same  Identical  offense.     Mr. 
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Bladsstone  says:  "The  pleas  of  a  fonner 
acquittal  and  fonner  conviction  must  be  up- 
on a  prosecution  for  the  same  Identical  act 
and  crime."  Commonwealth  t.  Roby,  29 
Mass.  496.  Again,  it  la  held  by  the  federal 
courts  that  the  words  "same  offense,"  within 
the  meaning  of  the  fifth  amendment  of  the 
Constitution  of  the  United  States,  means  one 
which  is  the  same  both  In  law  and  in  fact. 
Such,  also,  is  the  construction  of  our  own 
court.  In  Hlrshfield  v.  State,  11  Tex.  App. 
207,  it  Is  held  the  term  "same  offense,"  in 
Const,  art.  1,  8  14,  providing  that  no  person 
for  the  same  offense  shall  twice  be  put  in 
jeopardy  ot  life  or  liberty,  does  not  signify 
the  same  offense  eo  nomine,  but  the  same 
criminal  act  or  omission.  However,  in  re- 
spect to  a  statute  similar  to  our  own,  a  dif- 
ferent rule  seems  to  obtain.  In  Re  Dougher- 
ty, 27  Vt.  325,  it  was  held  that  "same  of- 
fense," as  used  in  the  act  of  1852  relating  to 
conviction  for  Illegal  sale  of  Intoxicating  liq- 
uor, and  authorizing  an  increased  punish- 
ment on .  a  second  conviction  for  the  same 
offense,  means  "similar  offense,"  and  not  the 
Identical  offense  for  which  the  first  convic- 
tion was  bad,  and  a  conviction  in  the  lan- 
guage of  the  statute  will  stand.  A  some- 
what different  rule  obtains  in  Massachussets. 
Com.  V.  Fontain,  127  Mass.  452. 

This  Identical  statute,  too,  has  been  care- 
fully construed  and  exhaustively  considered 
in  a  learned  opinion  by  Judge  Henderson,  of 
this  court,  in  the  case  of  Kinney  v.  State,  45 
Tex.  Cr.  R.  500,  78  S.  W.  226,  79  S.  W.  570. 
In  that  case  it  Is  held,  for  the  state  to  avail 
Itself  of  Pen.  Codb  1895,  art  1014,  authoriz- 
ing an  increase  In  punishment  where  de- 
fendant has  previously  been  convicted  of  the 
same  offense,  the  indictment  must  aver  that 
defendant  had  been  previously  convicted  of 
an  offense  of  like  character  to  that  for  which 
he  is  on  trial,  and  it  is  not  sufficient  to  al- 
lege, in  the  language  of  the  statute,  that  de- 
fendant has  previously  been  convicted  of  the 
"s^me  ottense,"  as  the  statute  does  not  mean 
the  Identical  offense,  but  one  of  like  char- 
acter, and  that  this  article  of  our  Penal  Code, 
which  authorizes  an  Increased  punishment 
whe  e  a  defendant  has  previously  bten  con- 
victed of  the  same  offense,  when  construed 
with  other  provisions  of  the  Penal  Code  and 
the  Code  of  Criminal  Procedure,  is  a  re- 
formatory statute,  and  does  not  warrant  the 
cumulation  of  a  number  of  cases  occurring 
simultaneously,  in  order  to  add  to  the  punish- 
ment of  the  case  on  trial,  but  contemplates 
an  enhanced  punishment  for  a  party  who, 
after  one  conviction,  does  not  reform,  but 
persists  In  committing  other  offenses  of  a  like 
character. 

Objection  was  also  made  to  the  proof  on 
the  trial  to  show  the  former  conviction.  The 
clerk  of  the  coriwratlon  court  of  Dallas  was 
Introduced,  who  produced  the  records  of  the 
cases  in  which  the  convictions  were  alleged 
to  have  been  obtained.  The  entries  in  re- 
spect to  these  matters  were  as  follows: 


"Minutes  of  the  corporation  court  15th  day 
of  October,  1906:  Court  met  in  regular  ses- 
sion. Present  and  presiding,  Hon.  H.  B. 
Williams,  Judge;  John  C.  Robertson,  deputy 
city  attorney;  Ben  F.  Brandenberg,  chief  of 
police ;  and  Frank  M.  Rainey,  clerk.  Where- 
upon the  following  proceedings  were  had: 
No.  9,225.  State  of  Texas  v.  B.  S.  Mucken- 
fuss.  Charge,  violating  Sunday  law.  Plea, 
guilty.    Fine,  $20. 

"Minutes  of  the  corporation  court  22d  day 
of  October,  1906:  Court  met  In  regular  ses- 
sion. Present  and  presiding,  Hon.  H.  R. 
Williams,  Judge;  John  C.  Robertson,  deputy 
city  attorney;  Ben  F.  Brandenberg,  chief  of 
police ;  and  Frank  M.  Rainey,  clerk.  Where- 
upon the  following  proceedings  were  had: 
No.  9,279,  State  of  Texas  v.  B.  S.  Mucken- 
fuss.  Charge,  violating  Sunday  law.  Plea, 
guilty.    Fine,  $20." 

It  is  objected  that  this  proof  is  Insufficient, 
in  that  there  was  no  testimony  In  the  record 
of  any  witness  to  the  effect  tliat  any  fine 
was  ever  paid,  or  any  testimony  which  show- 
ed whether  said  Judgment  were  ever  set 
aside  or  not;  nor  did  the  record  disclose 
whether  an  appeal  had  ever  been  prosecuted 
in  these  cases ;  and,  further,  that  no  formal 
Judgment  was  ever  entered  up  in  either  of 
said  cases.  When  this  testimony  was  offer- 
ed, therefore,  counsel  for  appellant  promptly 
objected  to  its  admission,  substantially  on 
the  grounds  above  referred  to.  This  precise 
matter  has,  as  we  believe,  been  ruled  ad- 
versely to  the  contention  of  appellant  In  the 
case  of  Harris  County  v.  Stewart  91  Tex. 
133,  41  S.  W.  650.  In  that  case  it  appears 
that  no  Judgments  of  conviction  were  enter- 
ed, except  the  simple  notation  of  "Guilty" 
or  "Plead  guilty,"  and  the  fines  assessed  and 
costs  taxed.  The  suit  involved  the  right  of 
the  city  attorney  to  receive  fees  in  respect 
to  cases  in  which  such  Informal  Judgments 
were  rendered.  The  ordinance  touching  this 
I  matter  contained,  among  other  things,  the 
following  provision :  "He  shall  also  receive 
1  such  fees  as  may  be  allowed  by  ordinance." 
I  An  ordinance  of  the  dty  of  Houston  allowed 
appellee,  Stewart,  "a  fee  of  one  dollar  in 
each  case  tried  before  the  recorder  for  viola- 
tion of  city  ordinances,  to  be  taxed  against 
defendants  and  collected  as  costs."  It  ap- 
peared that  the  parties  against  whom  fines 
and  costs  were  entered  and  taxed  In  the 
causes  referred  to  in  the  opinion  were  com- 
mitted by  the  recorder  to  the  custody  of  the 
county  Jailer,  and  were  subsequently  employ- 
ed upon  the  public  works  of  the  county.  In 
accordance  with  the  state  laws  regulating 
I  such  proceedings  concerning  county  convicts, 
'  and  they  worked  out  the  sums  so  charged 
against  them.  It  will  be  noted  that  the  Judg- 
ments in  the  case  above  referred  to  were  very 
informal,  quite  as  much  so  as  the  ones  under 
discussion  in  this  case.  Discussing  this  mat- 
ter, in  the  course  of  an  opinion.  Judge  Brown 
says:  "No  formal  Judgment  was  necessary 
in  the  Justice's  court  and  none  would  be  r»- 


Digitized  by 


Google 


Tex.) 


MANTEL  V.  STATE. 


855 


quired  In  the  recorder's  court,  wMcli  must 
be  governed  by  the  same  rules  of  procedure. 
Any  entry  showing  the  result  Is  a  sufflclent 
judgment" 

We  think  In  this  case,  as  the  matter  la  here 
presented,  that  the  memoranda  and  records 
produced  in  evidence  are  sufficient  to  show  a 
conviction.  The  records  do-  show  that  a 
prosecution  was,  in  said  court,  pending  against 
appellant  They  show  an  appearance  for 
him.  They  show  a  plea  of  guilty  by  him, 
and  that  a  fine  was  assessed  against  him. 
It  Is  possible  that,  if  the  enforcement  of 
that  judgment  had  In  those  cases  been  re- 
sisted, some  further  and  more  formal  entry 
might  have  t>een  demanded.  But,  as  pre- 
sented in  this  case,  the  conclusion  is  irre- 
sistible, and  the  record  seems  sufficient  to 
attest  the  fact  that  there  was  an  adjudica- 
tion, on  his  plea  of  guilty,  that  he  was  guilty, 
and  the  assessment  of  a  penalty  conformable 
to  the  law.  We  think,  having  in  mind  the 
informal  character  of  proceedings  In  such 
tribunals,  that  they  are  not  courts  of  record, 
that  they  have  no  seal,  and  that  pleadings  in 
them  are  oral,  these  entries  were  sufflclent  to 
show  a  former  conviction. 

It  is  insisted,  however,  most  earnestly  and 
with  much  plausibility,  that  these  records  do 
not  show  a  conviction  for  the  same  offense. 
The  charge  in  these  cases  was  violating  the 
Sunday  law.  The  particular  charge  here  is 
for  permitting  to  be  opened  a  theater  on  Sun- 
day. In  their  brief,  counsel  for  appellant 
say  that  this  Is  in  no  sense  the  same  offense ; 
that  the  conviction  for  violating  the  Sunday 
law  might  have  been  for  selling  goods  on 
Sunday,  laboring  on  Sunday,  or  running  a 
horse  race  on  Sunday,  as  well  as  permitting 
a  theater  to  be  opened.  That  is  true ;  but  In 
each  case  there  would  be  a  conviction  for 
violating  the  sanctity  of  the  Sabbath  by  do- 
ing some  of  the  acts  named  in  the  particular 
cases  assumed.  The  statute  should  receive 
a  reasonable  and  sensible  Interpretation.  It 
was  meant  evidently,  to  authorize  courts 
and  juries  to  Inflict  punishment  on  persons 
who  had  shown  a  flagrant  disregard,  or  ex- 
hibited a  contemptuous  defiance,  of  the  law 
in  respect  to  particular  offenses.  There 
would  be  no  reason  why,  in  respect  to  viola- 
tions of  the  Sabbath,  that  the  court  should 
not  be  authorized  to  multiply  the  punishment, 
whether  these  violations  shape  themselves 
In  one  rather  than  some  other  form;  and 
so  In  this  case  we  can  see  no  reason  why, 
If  appellant  had  violated  the  Sunday  law  In 
any  of  the  forms  assumed,  being  similar  in 
character  In  the  sense  that  they  were  viola- 
tions of  the  general  prohibition  against 
work,  lal>or,  or  the  conduct  of  business  on 
Sunday,  he  should  not  t)e  visited  with  the 
same  punishment 

There  are  a  number  of  other  questions  dis- 
cussed, relative  to  the  charge  of  the  court 
and  remarks  of  counsel  for  the  prosecution. 


which  we  have  carefully  considered,  and 
with  respect  to  which  we  think  there  Is  no 
substantial  merit 

On  the  whole  of  the  case,  we  think  there 
is  no  error  requiring  a  reversal  of  the  case; ' 
and  It  is  therefore  ordered  that  the  judg- 
ment of  conviction  be,  and  the  same  is  here- 
by. In  all  things  affirmed. 


MANTEL  T.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
10,  1909.) 

1.  Municipal  Cokpobations  ({  592*)— Policb 
Power— CoNcuBBENT  and  Conflictino  Ex- 
EBCIBE— Punishment  of  Offenses. 

Dallas  City  Charter  (Sp.  Laws  1907,  p. 
580,  c.  71)  art.  2,  S  3,  subd.  37,  and  Code  Cr. 
Free.  189»,  art.  931,  prohibit  ordinances  fix- 
in;  a  less  penalty  for  an  offense  than  is  fixed 
by  statute  for  a  like  offense.  The  state  pure 
food  law  makes  violations  of  some  of  its  pro- 
visions punishable  by  imprisonment,  and  others 
by  a  maximum  fine  of  $500;  the  penalties  be- 
in;  graduated.  A  Dallas  city  ordinance  covers 
the  state  law  and  prescribes  a  punishment  of 
not  less  than  $25  nor  more  than  $200  for  vio- 
lation of  its  provisions.  HeJd,  that  the  ordi- 
nance is  invalid,  under  the  charter  and  under 
article  931. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1313;  Dec.  Dig.  { 
592.*] 

2.  Municipal  Corpobations  (|  57*) — Power. 

Municipal  corporations  have  only  such  pow- 
er as  is  granted  by  the  Legislature,  unless  oth- 
erwise provided  in  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  144;  Dec.  Dig.  8 
57.»] 

3.  Municipal  Cobpobations  (8  58*)— Powebs 
— Construction. 

A  grant  of  power  to  a  municipal  corpora- 
tion by  the  Legislature  will  be  construed  most 
strongly  against  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  145;  Dec.  Dig.  f 
58.*] 

4.  Adultebation  (8  3*)  —  Statutobt  Provi- 
sions—Consistency. 

Pure  Food  Law  (Gen.  Laws  1907,  pp.  71, 
72,  c.  39)  8  37,  provides  that  one  who  adul- 
terates by  himself,  or  by  a  servant  or  agent,  or 
who  sells,  exchanges,  or  delivers,  or  has  in  his 
possession  with  intent  to  sell  or  exchange,  or 
expose  for  sale,  adulterated  milk,  etc.,  shall  be 
punished  by  fine  not  exceeding  $100  or  by  im- 
prisonment not  exceeding  3  months.  Section  43 
provides  that  any  one  who  removes  the  cream, 
or  any  part  thereof,  from  milk  sold  as  pure 
milk  to  any  factory  in  which  milk  is  used  as 
a  material,  or  who  in  any  manner  adulterates 
such  milk,  shall  be  punished  by  fine  not  ex- 
ceeding $100  or  by  imprisonment  not  exceeding 
90  days.  Held,  that  these  sections  are  valid, 
and  not  in  conflict. 

[Ed.  Note.— For  other  cases,  see  Adulteration, 
Dec.  Dig.  8  3.*] 

5.  Statutes  (§  58*)— VALiDixr- Determina- 
tion. 

A  statute  will  not  l>e  held  invalid,  in  a  pro- 
ceeding involving  the  validity  of  a  municipal  or- 
dinance, merely  because  the  ordinance  is  not 
in  harmony  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  63;   Dec.  Dig.  8  58.*] 
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«.  MUWICIPAt  COKPOBATIOnB  d  B92*)— CJow- 
cubrent  exebcise  of  police  poweb  by 
State  akd  Municipality  —  Obdinahcb 
TiELDiifo  TO  Statute. 

Where  there  is  a  conflict  between  the  itat- 

Qte  and  an  ordinance,  the  ordinance  most  yield, 

if  it  be  necessary  to  hold  either  invalid. 
[Ed.   Note.— For  other  cases,  see  Municipal 

Corporations,  Cent  Dig.  {  1311;    Dec  Dig.  { 

5»2.*] 

7.  Municipal  Cobpobations  (|  592*)— Police 

POWEB— ExEBCISE  in  CONFOBiaTT  TO  STATE 

Laws. 

The  city  of  Dallas  may  adopt  appropriate 
ordinances  to  protect  the  public  health,  provid- 
ed they  conform  to  the  state  law  on  the  same 
subject. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  {  1311;    Dec  Dig.  { 

Appeal  from  Dallas  County  Court,  at  Law; 
W.  M.  Holland,  Judge. 

.T.  Mantel  was  convicted  of  violating  a 
pure  food  ordinance,  and  be  appeals.  Re- 
versed and  remanded. 

Barry  Miller,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  an  ordinance  of  the  city  of 
Dallas  prescribing  a  punishment  for  the  ex- 
posure for  sale  and  prohibiting  the  sale  of 
unwholesome  and  adulterated  food. 

The  complaint  charges  the  adulteration  of 
milk.  The  ordinance  is  very  general,  and 
reads  as  follows:  "That  no  person  or  per- 
sons, firm  or  corporation,  within  the  city  of 
Dallas,  shall  manufacture,  offer  or  expose 
for  sale  or  exchange  or  sell  any  article  of 
food  or  drink  which  is  adulterated  or  mis- 
branded  under  the  meaning  of  this  act" 
The  punishment  prescribed  is  not  less  than 
$25  nor  more  than  $200.  The  state  law  pre- 
scribes different  punishments  for  different 
violations  of  what  is  known  as  the  "Pure 
Food  Law,"  some  of  which  require  punish- 
ment in  the  county  Jail  and  some  reaching  a 
maximum  punishment  of  $500.  The  state 
law  Is  so  framed  that  the  punishments  pre- 
scribed In  it  are  of  different  grades,  owing 
to  the  character  of  the  foods  adulterated. 
The  city  ordinance  seems  to  be  sweeping 
enough  to  cover  all  the  provisions  of  the 
state  law,  without  drawing  any  distinction 
as  to  the  character  of  foods  which  may  be 
adulterated  or  the  manner  of  adulteration,  in 
so  far  as  punishment  is  concerned.  It  will 
be  observed,  then,  that  the  punishment  un- 
der the  city  ordinance  will  apply  alike  to  any 
or  all  violations  of  city  ordinance  where  food 
or  drink  has  been  adulterated.  This  ordi- 
nance seems  to  undertake  to  cover  in  a  few 
lines  the  various  offenses  denounced  by  the 
statute,  and  Inflict  the  same  punishment  for 
a  violation  of  each  or  all,  without  reference 
to  the  punishment  prescribed  by  the  state 
law,  and  without  reference  to  the  definitions 
given  in  the  statutory  pure  food  law. 


For  tbis  reason  we  are  of  opinion  that 
the  ordinance  Is  invalid,  in  that  the  punish- 
ment for  violation  of  the  city  ordinance  la 
different  from  that  prescribed  for  violation 
of  the  state  law.    It  is  expressly  stated  In 
the  charter  granted  the  city  of  Dallas,  as 
evidenced   by    the    language   of    section   3, 
subd.  37,  that  "the  city  shall  have  power  to 
enforce  the  by-laws  and  ordinances  for  the 
city  by  fine  not  to  exceed  two  hundred  dol- 
lars, provided  that  no  ordinance  or  by-law 
shall  provide  a  lesser  penalty  than  Is  pre- 
scribed for  a  like  offense  by  the  laws  of  the 
state."    Sp.  Laws  1907,  p.  580,  c.  71,  art  2, 
Therefore  as  this  provision  of  the  charter 
reads,  compared  with  the  ordinance,  it  will 
be  seen  that  the  ordinance  is  within  the  in- 
terdiction  contained  in  the   charter  and  In 
article  931,  Code  Cr.  Proc.  1895,  which  pro- 
vides   "•    •    ♦    that  no  ordinance  of  a  city 
or  town  shall  be  valid  which  provides  a  less 
penalty  for  any  act,  omission  or  offense  than 
is  prescribed  by  the  statutes,  where  such  act 
or  omission  Is  an  offense  against  the  state." 
So  here  we  have  another  direct  inhibition  by 
the  Legislature  against  a  city  or  town  pro- 
viding ordinances  with  penalties  other  than 
those  prescribed  by  the  state  for  a  like  of- 
fense.    Municipal    corporations    have    only 
such  powers  as  may  be  granted  by  the  Leg- 
islature,  unless  otherwise  provided   In  the 
Constitution;   and  wherever  the  question  of 
a  grant  of  power  is  at  Issue,  the  grant  will 
be  taken  more  strongly  In  favor  of  the  grant- 
ing power,  and  against  the  grantee,  when  ap- 
plication of  this  principle  Is  made  to  munic- 
ipal   corporations.     This    provision   of   the 
Code  of   Criminal   Procedure  has   received 
construction  In  many  cases  and  is  of  uni- 
form   ruling.     These   cases   all   hold    that, 
where  the  ordinance  Is  in  conflict  with  the 
statute,  it  is  invalid  in  regard  to  punishment 
under  such  conditions  as  are  stated  In  this 
record.    McClaln  v.  State,  31  Tex.  Cr.  R.  558. 
21  S.  W.  366;   Kx  parte  Sundstrom.  25  Tex. 
App.  152,  8  S.  W.  207;    Bohmy  v.  State,  21 
Tex.  App.  597,  2  8.  W.  886;   Flood  v.  State, 
19  Tex.  App.  584;    Angerboffer  v.  State,  15 
Tex.  App.  613;    Lynn  v.  State,  33  Tex.  Cr. 
R.  159,  25  8.  W.  779;    Bit  parte  Ogden,  43 
Tex.  Cr.  R.  631,  66  S.  W.  1100;    Ex  parte 
Fagg,  38  Tex.  Cr.  R.  587,  44  S.  W.  294,  40 
L.  R.  A.  212;   Bz  parte  Cross,  44  Tex.  Cr. 
R.  376,  71  S.   W.  289;    Clark  v.   State,  46 
Tex.  Cr.   R.   566,  81   S.  W.  722;    Ex  parte 
McHenry,  103    S.    \V.    300,    19  Tex.  Cr.  B. 
233 ;  Ex  parte  Boland,  11  Tex.  App.  150 ;  Ex 
parte  Slaron,  8  Tex.  App.  662;    Ex  parte 
Coombs,  38  Tex.  Cr.  B.  648,  44  S.  W.  854; 
McNeU  V.  State,  29  Tex.  App.  48,  14  S.  W. 
393 ;  Ex  parte  Gregory,  1  Tex.  App.  753;  Ar- 
royo V.  State  (Tex.  Cr.  App.)  69  S.  W.  503. 
We  deem  It  tmnecessary  to  cite  further  au- 
thorities. 

It  Is  urged,  however,  by  the  city,  when 
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properly  constmed,  tbere  is  no  conflict  be- 
tween the  act  of  the  Legislature  and  the 
ordinance  of  the  city  of  Dallas;  and  It  1b 
further  Insisted  that  the  provisions  of  the 
state  law  relating  to  the  sale  of  milk  are  un- 
enforceable on  account  of  the  different  pen- 
alties prescribed  In  that  act  for  the  same  of- 
fense. We  are  of  opinion  these  contentions 
are  not  valid.  The  sections  referred  to  by 
counsel  representing  the  city  of  Dallas  are 
Gen.  Laws  1007,  pp.  71,  72,  c,  89,  !§  37,  43. 
Section  37  provides  that  whoever  shall  adul- 
terate by  himself,  or  by  bis  servant  or 
agent,  or  sell,  exchange,  or  deliver,  or  have 
In  his  custody  or  possession  with  Intent  to 
sell  or  exchange  the  same,  or  expose  or  offer 
for  sale,  adulterated  milk,  or  milk  to  which 
water  or  any  foreign  substance  or  substances 
in  any  state  of  fermentation  or  putrefaction, 
or  from  sick  or  diseased  cows,  shall  be 
guilty  of  a  misdemeanor,  and'  shall,  for 
every  offense,  be  punished  by  a  fine  not  ex- 
ceeding $100,  or  by  Imprisonment  In  the 
county  Jail  not  exceeding  3  months.  Section 
43  provides  as  follows:  "Any  person  who 
shall  remove  the  cream  or  any  part  thereof 
from  milk,  to  be  sold  as  pure  milk,  to  any 
factory  in  which  milk  Is  used  as  a  material 
in  the  process  of  production,  and  any  person 
wbo  shall,  in  any  manner,  adulterate  such 
milk,  either  by  addition  of  water  or  otherwise, 
shall  be  guilty  of  a  misdemeanor,  and  shall 
for  every  such  offense  be  punished  by  a  fine 
not  exceeding  $100,  or  by  imprisonment  In 
the  county  jail  not  exceeding  90  days." 
We  are  of  opinion  that  there  is  no  merit  in 
the  contention  that  these  laws  are  In  con- 
flict, when  properly  construed;  and  we  are 
further  of  opinion  tbat  these  provisions  of 
the  pure  food  law  relating  to  the  sale  of 
milk  are  enforceable,  and  that  the  Legisla- 
ture bad  authority  to  make  the  penalties 
different  While,  technically  speaking,  there 
may  be  a  slight  difference  between  the  ex- 
pression "3  months"  in  section  87  and  "90 
days"  in  section  43,  yet,  under  the  view  we 
take  of  It,  it  would  make  no  difference  If 
there  were  entirely  different  punishments. 
Under  section  37  the  party  Is  punished  for 
adulterating,  either  by  himself  or  through 
his  agents  or  employes,  or  selling,  exchang- 
ing, or  delivering,  or  having  In  his  custody 
with  Intent  to  sell,  exchange,  etc.,  adulter- 
ated milk,  or  milk  to  which  water  or  any 
foreign  substance  or  substances  in  any  state 
of  fermentation  or  putrefaction,  or  from  sick 
or  diseased  cows;  while  In  section  43  the 
person  punished  is  be  who  shall  remove  the 
cream,  or  any  part  thereof,  from  milk,  to 
be  sold  as  pure  milk,  to  any  factory  in  which 
milk  is  used  as  a  material  in  the  process  of 
production,  and  any  person  who  shall  In 
any  manner  adulterate  such  milk  either  by 
addition  of  water  or  otherwise.  These  are 
different  matters,  different  definitions,  and 


refer  to  different  conditions,  which  the  L^s- 
lature  had  a  right  to  designate  and  provide. 
The  objects  of  the  two  sections  are  different, 
and  the  purposes  are  not  the  same. 

Nor  do  we  believe,  nor  are  we  of  opinion, 
that  this  court  is  called  upon  to  hold,  nor 
would  we  be  justified  in  litigations  of  this 
character  to  hold.  Invalid  the  acts  of  the 
Legislature  because  a  city  ordinance  may 
be  out  of  harmony  with  such  legislation. 
Nor  would  we  be  justified  under  such  cir- 
cumstances In  holding  invalid  the  statutes 
passed  by  the  Legislature  In  order  to  uphold 
the  city  ordinance,  where  there  Is  a  conflict. 
If  there  Is  a  conflict  between  the  acts  of  the 
Legislature  and  the  city  ordinance,  the  city 
ordinance  must  give  way  and  be  held  In- 
valid, If  it  be  necessary  to  hold  either  In- 
valid. The  city  ordinances  are  justlfled  by 
virtue  of  the  authority  granted  in  the  char- 
ter. This  charter  is  derived  from  the  Leg- 
islature, and  the  power  of  the  city  govern- 
ment to  create  or  ordain  ordinances  Is  by 
virtue  of  authority  granted  by  the  Legisla- 
ture. As  before  stated,  municipal  corpora- 
tions have  only  such  power  as  may  be  grant- 
ed by  the  Legislature,  unless  otherwise  or- 
dained in  the  Constitution ;  and,  whenever 
there  is  a  question  of  the  grant  of  this 
power,  it  will  be  taken  more  strongly  in 
favor  of  the  granting  power,  and  against  the 
grantee  or  municipal  corporation,  and  It  will 
not  be  nor  would  It  be  maintainable  as  a 
sound  proposition  to  hold  that,  where  there 
is  a  conflict  between  the  act  of  the  Legis- 
lature and  the  dty  ordinance,  the  act  of 
tbe  Legislature  must  be  held  invalid.  It 
does  not  need  to  be  added  that  it  Is  well 
within  the  power  of  the  city  of  Dallas,  by 
ordinance  duly  passed,  to  adopt  such  ordi- 
nances as  may  be  appropriate  to  protpct  the 
public  health,  subject,  always,  that  tiiey  be 
In  conformity  with  the  state  law  on  the  same 
subject 

For  the  reasons  indicated,  tbe  judgment  Is  ■ 
reversed,  and  the  cause  is  remanded. 


SUB  LUNG  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
10,  1909.) 

Appeal  from  Dallas  County  Court,  at  Law; 
W.  M.  Holland,  Judge. 

Sue  Long  was  convicted  of  violating  the  pore 
food  law,  and  he  appeals.  Reversed  and  re- 
manded. 

Clint  &  Daugherty,  for  appellant  F.  J.  Mc- 
Oord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  cbareed  with 
and  convicted  of  violating  tbe  pare  food  law, 
hie  punishment  being  assessed  at  a  fine  of  $10.5. 

This  is  a  companion  case  to  cause  No.  4.546, 
J.  Mantel  v.  State  (this  day  decided)  117  S. 
W.  8-55.  The  record  berein  is  in  the  same 
condition  as  in  tbat  case,  and  for  the  reasons 
therein  stated  the  judgment  in  this  case  is  re- 
veised,  and  the  cause  remanded. 


Digitized  by 


Google 


858 


in  SOUTHWESTERN  REPORTER. 


(Tex. 


WILLIAMS  v.  STATE. 

(CoDrt  of  Criminal  Appeals  of  Tezaa.     Match 

17,  1909.    Reliearine  Denied  April 

14,  1909.) 

Intoxicatiko  Liquors  (|  236*)— Violation 
OF  Local  Optiok  Law— Evidence— Suffi- 
ciency. 

Evidence  held  to  sustain  a  conviction  of  vio- 
lating the  local  option  law. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  23G.»] 

Appeal  from  Johnson  County  Court ;  F.  E. 
Adams,  Judge. 

Henry  Williams  was  convicted  of  violat- 
ing the  local  option  law,  and  be  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  appeal  Is  from  a 
local  option  conviction. 

The  contention  of  appellant  is  that  the 
evidence  Is  not  sufficient  to  sustain  the  con- 
viction. The  witness  Pollard,  for  the  state, 
testified  that  she  had  known  appellant  for 
about  io  years,  and  that  on  the  1st  day  of 
December,  1908,  she  saw  him  down  on  Hen- 
derson street.  In  the  city  of  Cleburne,  by  the 
side  of  a  little  storeroom.  There  was  a  tent 
where  they  took  pictures,. and  the  next  house 
was  a  little  storeroom  In  which  was  a  side 
door  near  the  tent;  that  she  went  to  the 
store  and  knocked  on  the  side  door.  Appel- 
lant came  to  where  she  was,  and  asked  her 
what  she  wanted.  She  told  him  that  she 
wanted  some  whisky,  and  gave  him  50  cents. 
He  turned,  went  back  in  the  house,  and  in  a 
few  seconds  brought  witness  a  pint  of  whis- 
ky. Appellant's  version  of  It  is  that  he  had 
known  the  witness  Pollard  ever  since  she  was 
a  little  girl ;  that  they  had  been  friends ;  that 
he  had  frequently  gone  to  her  house,  and 
had  been  with  her  a  great  deal ;  that  he  re- 
membered  several  weeks  ago  of  getting  some 
whisky  for  her,  and  describes  the  place  as 
did  the  witness  Pollard.  The  house  was  clos- 
ed when  the  witness  Pollard  came  and  knock- 
ed on  the  door;  that  he  was  in  the  house 
cleaning  up.  Upon  answering  her  call,  she 
Informed  him  she  wanted  some  whisky,  and 
gave  him  half  a  dollar  with  which  to  get  It 
He  took  the  money,  went  back  through  the 
house,  called  a  man  by  the  name  of  Marshall, 
and  obtained  a  pint  of  whisky ;  that  he  paid 
the  identical  money  that  witness  Pollard  had 
given  him  for  the  whisky ;  that  he  had  no 
Interest  in  the  trade,  and  that  his  getting 
whisky  for  her  was  but  a  matter  of  friend- 
ship and  accommodation ;  that  he  made  noth- 
ing by  the  trade;  that  he  took  the  whisky 
out,  and  Immediately  gave  It  to  the  witness 
Pollard;  that  the  whole  transaction  covered 
two  or  three  minutes — ^Just  long  enough,  at 
least,  to  go  through  the  house,  call  Marshall, 
and  get  the  whisky.    He  says  he  and  the  wit- 


ness Pollard  were  good  friends,  and  he  got 
it  for  her  as  an  act  of  friendship ;  that  Pol- 
lock and  Newberry,  for  whom  he  was  clean- 
Ing  up,  had  been  running  a  cigar,  tobacco, 
and  frosty  business.  He  says  that  he  had 
gotten  whisky  from  Marshall  before,  and  that 
Marshall  had  informed  him  that  he  could  get 
It,  as  he  (Marshall)  had  some  to  sell ;  that  he 
bad  seen  Marshall  a  few  moments  before  the 
witness  Pollard  came,  and  that  when  she  ask- 
ed him  to  get  her  some  whisky  he  knew  he 
could  get  it  from  Marshall,  so  be  took  her 
money,  went  to  Marshall,  and  obtained  the 
whisky,  and  gave  it  to  the  witness  Pollard. 

This  is  the  substance  of  the  testimony. 
Both  theories  were  submitted  in  the  charge 
by  the  court,  and  then  an  additional  instruc- 
tion was  given,  at  the  request  of  appellant, 
pertinently  submitting  his  theory  of  agency 
and  friendship  for  the  witness  Pollard  in  ob- 
taining the  whisky.  The  jury  found  adverse- 
ly to  appellant's  contention.  Under  the  au- 
thorities, we  would  not  feel  justified  in  re- 
versing the  judgment 

We  therefore  order  that  the  judgment  be 
affirmed. 


TUBE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  12; 
1908.    Rehearing  Denied  March  20,  1909.) 

1.  Cbuinal  Law   (|   1150*)  —  Motion  fob 
Change  of  Venue — Discbetion  of  Court. 

An  application  for  a  change  of  venue  on 
the  ground  of  prejudice  of  the  people  against 
accused  being  addressed  to  the  discretion  of  the 
court,  a  conviction  will  not  be  set  aside  because 
of  the  denial  of  the  application  unless  the  court 
abused  its  discretion. 

[Ed.    Note. — For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  3044 ;   Dec  Dig.  {  1150.*] 

2.  Cbiminal  Law  (|  1059*)— Review— Objec- 
tions to  Instructions. 

An  assignment  of  error  that  the  court  erred 
in  failing  to  charge  the  law  applicable  to  the 
facts  as  presented  by  accused  will  not  be  con- 
sidered, where  the  exception  taken  to  the  charge 
is  so  general  that  it  would  not  direct  the  court's 
attention  to  the  respect  wherein  the  charge  was 
thought  to  be  insufficient. 

[E>1.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  2671 ;    Dec.  Dig.  {  1039.*] 

3.  Cbiuinal   Law    (§    1092*)— Record— Bill 
or  Exceptions— Approval— Necessity. 

An  assignment  that  the  court  erred  in  not 
charging  the  law  applicable  to  the  facts  pre- 
sented by  accused,  will  not  be  considered,  where 
the  bill  of  exceptions  was  in  fact  never  approved 
by  the  court 

[Ed.    Note. — For   other   cases,   see   Criminal 
Law,  Cent  Dig.  {  2836;    Dec.  Dig.  S  1092.*] 

4.  Cbiuinal  Law  ({  1064*)— Motion  fob  New 

Teial— Grounds. 

A  ground  of  motion  for  new  trial  because 
the  court  erred  in  failing  to  charge  on  the  phase 
of  insanity  presented  by  accused,  relying  on  in- 
sanity, and  failed  to  charge  the  peculiar  phase 
of  monomania  which  rendered  accused  irrespon- 
sible, the  court's  attention  having  been  called 
by  special  exception  at  the  time,  challenges  the 
charge  of  the  court  and  furnishes  a  basis  for 
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reyiew  of  the  contention  by  the  court  on  ap- 
peal. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  fg  2676-2684:  Dec.  Die.  g 
1064.*] 

6.  CniKiNAL  Law   (g   773*)— Ihbanitt— Bvi- 

DENCK— I R8TKUCTI0N  8. 

Where  accused,  relying;  on  insanity,  did  not 
claim  that  he  had  any  special  delusion  in  respect 
to  decedent,  but  the  evidence  showed  that  he 
suffered  from  such  impairment  of  mind  as  ren- 
dered him  insane  as  to  the  particular  act  done, 
an  instruction  that  evidence  to  establish  the 
defense  of  insanity  must  show  that  accused  was 
laborine  under  such  defective  reason  from  dis- 
ease olTthe  mind  as  not  to  know  the  nature  or 
quality  of  the  act,  or  if  he  did  know  that  he  did 
not  know  that  he  was  doing  wrong,  etc.,  suffi- 
ciently presented  the  defense  of  insanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  tf  1821-1828;  Dec.  Dig.  g 
773.  •] 

6.  Cbikinai.  Law  (g  1063*)— Appeai/-43t7xs- 
TioMB  Revjxwabu;. 

Where  accused  saved  his  objection  to  the 
admissibility  of  evidence  by  bill  of  exceptions, 
he  was  not  required  to  set  forth  the  same  mat- 
ter in  bis  motion  for  new  trial  to  make  the  rul- 
ing open  for  review  on  appeal. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2679 ;    Dec.  Dig.  g  1063.*] 

7.  Cbiminai,   Law    (g   483*) — Evidence— Ad- 

HISSIBILITT. 

Where  accused,  relying  on  insanity,  show- 
ed by  his  witnesses  that  be  was  suffering  from 
paranoia,  the  testimony  of  a  physician  called  by 
the  state  that  a  paranoiac  would  denounce  the 
witnesses  testifying  in  his  presence  that  he  was 
insane  was  not  objectionable  as  referring  to  the 
failure  of  accused  to  testify,  but  was  admissi- 
ble as  the  expression  of  opinion  of  an  expert 
bearing  on  the  conduct  of  accused  then  present. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  g  483.*} 

&  Cbiminai.   Law    (g   695*)— Evidence— Ob- 
jections— SUFFICIENCT. 

Where  an  objection  to  the  answer  of  a 
witness  containing  a  number  of  statements, 
some  of  which  are  admissible  and  some  inad- 
missible, is  to  the  whole  testimony  and  does  not 
single  out  the  objectionable  part,  the  objection 
is  too  general  to  be  considered. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  1637 ;   Dec.  Dig.  g  695.*] 

9.  Criminal  Law  (g  490*)  —  Evidence  —  Ad- 

mSBIBILITT. 

Where  counsel  for  accused,  relying  on  in- 
sanity, went  into  the  matter  of  the  compensa- 
tion of  a  physician  testifying  for  the  state, 
when  cross-examining  the  physician,  the  state 
on  redirect  examination  was  entitled  to  show 
that  his  compensation  was  suggested  by  counsel 
for  the  state,  and  that  it  was  unconditional  and 
was  without  reference  to  whether  his  testimony 
should  be  favorable  or  unfavorable  to  the  state. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  1078;   Dec.  Dig.  g  490.*] 

10.  Cbiminal  Law  (g  1169*)— Harmless  Eb- 
BOB— Ebboneous  Admission  of  Evidence. 

The  error,  if  any,  in  permitting  a  physician 
testifying  for  the  state  as  an  expert  on  the  ques- 
tion of  the  sanity  of  accused,  relying  on  insan- 
ity, to  state,  in  connection  wth  his  explanation 
involving  the  agreement  for  his  compensation, 
that  counsel  for  the  state  informed  him  that  the 
prosecution  would  be  stopped  if  he  would  testify 
that  accused  was  insane,  was  not  ground  for 
reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  g  1109.*] 


IL  JtlBT  (g  108*)— COUPBTENOT  OV  JUBOBS. 

-  Where  the  only  issue  was  the  sanity  or  in- 
sanity of  accused  at  the  time  of  the  commission 
of  the  offense  charged,  a  juror,  who  stated  that 
he  had  formed  an  opinion  of  the  guilt  or  in- 
nocence of  accused,  but  who  testified  that  he 
had  no  prejudice  against  insanity  as  a  defense, 
and  that  he  would  give  accused  an  impartial 
hearing  on  that  issue,  was  not  disqualified. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  gg  461-479;    Dec  Dig.  g  103.*] 

12.  Cbiminal   Law   (g   695*)  —  Witnesses — 
Competency. 

An  objection  to  the  testimony  of  a  witness 
that  in  his  judgment  accused,  relying  on  in- 
sanity, was  sane,  based  on  the  ground  that 
the  facts  stated  by  the  witness  did  not  justi- 
fy the  court  in  receiving  the  opinion,  went 
mainly  to  the  weight  to  be  given  to  the  opinion 
and  not  to  its  competency. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  g  695.*] 

13.  Cbiminal  Law  (g  1169*)— Habmless  Eb- 
ROB— Ebboneous  Admission  of  Evidence. 

The  error,  if  any,  in  permitting  the  jailer, 
in  whose  custody  accused,  relying  on  insanity, 
had  been,  to  testify  that  he  had  often  talked  to 
the  prisoners,  that  he  had  fed  them  twice  a 
day,  that  accused  was  clean  shaven  when  he 
first  came  to  the  jail,  that  his  appetite  had  been 
good,  that  his  rest  had  been  tolerably  good, 
that  accused  had  frequently  talked  about  farm- 
ing, and  on  one  occasion  about  shaving,  and  that 
he  stated  that  he  might  need  his  whiskers,  was 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  gg  3137-3143;  Dec.  Dig.  g 
1169.*] 

14.  Homicide  (g   308*)— Mdbdeb  in   Second 
Deobee— Evidence. 

Where  a  witness  testified  that  accused, 
who  relied  on  insanitpr,  was  about  half  an  hour 
before  the  homicide  m  a  state  of  great  excite- 
ment with  reference  to  what  he  believed  was  an 
invasion  of  his  rights  and  an  unlawful  seques- 
tration of  his  property  by  some  one,  probably 
decedent,  and  a  third  person  accompanying  him, 
the  court  properly  submitted  the  issue  of  mur- 
der in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  g  308.*] 

15.  Homicide  (g  340*)  —  Harmless  Ebror  — 
Erroneous  Submission  or  Issue  of  Man- 

SLAU  OUTER. 

One  convicted  of  murder  in  the  first  degree 
cannot  complain  of  the  error  of  the  court  in 
submitting  the  issue  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  gg  715,  716;   Dec  Dig.  g  340.*] 

16.  Criminal  Law  (g  1160*)— Appeal— Veb- 
DicT— Conclusiveness. 

A  verdict  on  conflicting  evidence,  and  ap- 
proved by  the  trial  court,  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  3084;  Dec  Dig.  g  1160.*] 

Appeal  from  District  Court,  Anderson 
County ;  B.  H.  Gardner,  Judge. 

Sam  Tubb  was  convicted  of  murder  In  the 
first  degree,  and  be  appeals.     Affirmed. 

Miller  &  Royall  and  Campbell,  Sewell  & 
Strickland,  for  appellant  F.  J.  McCord,  Asst. 
Atty.  Gen.,  T.  J.  Harris,  Dist  Atty.,  H.  I. 
Myers,  and  N.  B.  Morris,  for  tlie  State. 

RAMSEY,  J.  Appellant  was  indicted  In 
the  district  court  of  Anderson  county  on  a 
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charge  of  murder,  and  on  trial  was  convict- 
ed of  murder  In  the  first  degree,  and  his  pun- 
ishment assessed  at  confinement  In  the  pen- 
itentiary for  life. 

That  he  shot  and  killed  Dave  Pierce  on  the 
30th  day  of  January,  1907,  is  not  denied,  nor 
Is  there  any  pretense  of  Justification  for  his 
having  so  done.  The  facts  are:  That  he  liv- 
ed, and  had  lived  for  many  years,  near  the 
town  of  Frankston,  In  Anderson  county.  That 
some  time  In  the  fall  of  1907  he  had  bought 
From  the  Campbell  Machinery  Company  a  gas- 
oline engine  and  wood-sawing  outfit,  under 
an  agreement  that  he  should  pay  $125  In 
cash  on  the  machinery  being  set  up  In  a 
good  working  order,  and  the  remainder  of 
the  purchase  price  in  consignments  of  cord- 
wood.  About  the  26th  or  27th  of  January, 
D.  W.  Huff  went  to  the  town  of  Frankston 
to  see  appellant  In  regard  to  a  settlement  of 
the  outfit  so  purchased.  Mr.  Huft  called  on 
appellant  and,  as  he  states,  showed  him  that 
the  machinery  was  in  perfect  working  order, 
and  that  appellant  seemed  well  pleased  with 
It.  That  he  then  asked  him  about  the  pay- 
ment of  $125.  That  appellant  did  not  seem 
to  want  to  make  any  settlement,  and  he  ask- 
ed him  If  he  was  going  to  fulfill  his  contract, 
to  which  appellant  replied,  "Not  now,  not 
yet,"  but  that  he  would  see  him  up  at  the 
hotel,  and  that  he  did  come  there  to  see  him. 
That  he  went  up  to  bis  room  in  the  hotel,  and 
that  Huff  fixed  up  the  note  for  him  to  sign, 
and  appellant  said  he  would  have  to  see  his 
son  before  be  could  do  anything  and  would 
see  him  in  the  morning,  and  that  if  he  did 
not  see  him  in  town  be  could  come  out  to 
the  mill  where  the  machinery  was.  That  be 
went  out  next  morning  and  found  him  nail- 
ing up  the  doors  and  windows  of  the  house 
containing  the  machinery,  when  he  asked  ap- 
pellant if  he  did  not  think  he  ought  to  make 
a  settlement  of  some  kind,  or  turn  the  ma- 
chinery over  to  him,  to  which  appellant  re- 
plied that  he  could  not  do  it,  as  he  had  sold 
it  That  in  accordance  with  instructions  re- 
ceived from  the  house,  with  the  necessary 
accompanying  papers,  be  called  on  Mr.  Pierce 
and  gave  him  the  sequestration  writ  and  bond 
of  indemnity,  and  that  he  started  with  Pierce 
to  the  house  where  the  machinery  was,  but 
as  it  was  raining  they  went  to  appellant's 
residence.  That  his  son  invited  them  in  and 
asked  them  to  have  a  seat  by  the  fire.  That 
they  made  some  inquiry  of  the  son  as  to 
where  appellant  was,  and  were  advised  that 
he  was  down  in  the  field  getting  up  some  cat- 
tle. That  they  remained  there  some  15  or  20 
minutes,  about  the  expiration  of  which  time, 
Mr.  Huff  says,  he  heard  a  noise  which  he 
took  to  be  a  dog  running' off  the  steps,  and 
that  Just  after  this  he  beard  what  he  thought 
was  a  key  grating  in  the  lock  of  a  door 
through  which  they  bad  Just  entered.  That 
very  soon  after  this  appellant  appeared  in 
the  doorway  leading  into  the  dining  room. 
That  he  heard  a  quick  tread  at  the  door,  and 
looking  up  saw  appellant  come  in  with  a  sbot- 


gnn  In  his  hands.  That  appellant  said. 
"What  are  you  sons-a-bltches  doing  in  my 
house?"  That  the  minute  appellant  came  in 
he  had  a  bead  'drawn  on  Pierce,  and  Just  the 
minute  he  made  the  above  remark  he  fired. 
That  after  some  other  efforts  to  escape,  wit- 
ness Jumped  on  a  bed,  and  closing  his  eyes 
and  ducking  his  head  he  rushed  through  a 
window  and  dropped  to  the  ground  and  ran. 
That  appellant  pursued  him  with  his  gun  and 
called  on  him  to  halt,  which  he  finally  did. 
That  appellant  came  up  where  he  was,  and 
he  told  him  that  he  had  done  nothing,  and 
that  tliat  was  his  way  of  earning  a  living, 
and  for  him  to  remember  that  he  (witness) 
had  a  wife  at  home.  That  appellant  then 
said  to  him,  "Well,  damn  you,  then  come  back 
here,  and  I  will  not  hurt  you."  That  he 
marched  witness  In  front  of  him,  and  wnen 
they  got  to  the  yard  gate  near  the  barn  he 
told  his  son  to  open  the  gate  and  let  him  (wit- 
ness) in,  when  he  started  to  go,  and  appellant 
said  to  him,  "Now  you  go,"  and  be  started  to 
go,  and  appellant  then  said  to  him,  "Hold  on, 
come  back  here  and  pay  me  for  that  window 
you  broke."  Witness  asked  him  how  much 
he  wanted,  and  he  said  it  was  $2.00.  That 
be  took  it  out  of  his  pocket  and  went  to  hand 
It  to  appellant,  when  he  said,  "Don't  do  that, 
lay  it  down  on  that  stump."  That  he  laid  it 
down  on  the  stump,  and  appellant  said.  "Now 
you  go."  That  he  continued  pointing  the  gun 
at  him  as  long  as  be  was  in  sight,  and  that 
as  soon  as  he  got  out  of  sight  he  immediately 
ran  with  all  possible  speed.  Huff  says  that  at 
the  time  Pierce  was  shot  he  had  his  hands 
folded  In  his  lap  and  was  reading  a  maga- 
zine, that  he  (Huff)  did  not  have  any  weapon 
on  his  person,  and  that  Pierce  had  the  seq- 
uestration papers  with  him  which  he  bad 
given  bim.  There  was  no  evidence  to  dis- 
prove any  part  of  the  testimony  of  Hnff  in 
respect  to  the  circumstances  of  the  shooting. 
There  was  no  plea  or  claim  of  Justification, 
nor  was  there  any  evidence  of  ill  will  or 
malice  on  the  part  of  appellant  towards  de- 
ceased. 

The  defense  in  the  case  was  insanity,  and 
to  prove  this  much  testimony  was  introduced. 
While  It  is  claimed  by  the  state  that  this  tes- 
timony was  largely  that  of  kinspeople  of  ap- 
pellant, and  others  open  to  attack,  there  was 
a  great  amount  of  testimony  of  numerous 
witnesses,  which,  as  we  view  it,  raised  a 
serious  question  as  to  the  Insanity  of  appel- 
lant This  is  rendered  to  our  minds  more  co- 
gent in  view  of  the  peculiar  circumstances 
surrounding  the  homicide.  That  appellant 
was  a  singular  and  an  eccentric  man  no  one 
can  read  this  record  and  not  believe.  That 
he  was  something  more  than  this  was  stated 
by  many  of  the  witnesses  and  is  strongly 
urged  by  appellant's  counsel.  Among  other 
witnesses  produced  by  appellant  was  Judge 
A.  B.  Watkins,  who  stated:  That  he  knew 
appellant  well ;  had  represented  him  in  court 
a  number  of  times.  That  among  other  things 
that  impressed  him  as  strange  and  unusual 
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was  the  fact  of  appellant  consulting  blm 
about  the  propriety  of  committing  suicide  In 
order  to  collect  an  insurance  policy.  That, 
as  witness  believed  and  had  observed,  appel- 
lant's controlling  Impulse  had  always  been  to 
swindle  some  one,  anybody  with  whom  he 
came  in  contact,  at  any  time.  That  he  seem- 
ed to  want  to  get  hold  of  anything,  even  If 
It  was  useless.  That  he  did  not  discriminate 
between  his  friends  and  those  to  whom  he 
was  under  no  obligation.  That  he  had  said 
a  hundred  times  in  the  last  few  years  that 
appellant  was  a  monomaniac  on  that  one  sub- 
ject That  it  was  out  of  proportion  to  any 
other  Idea  he  had.  That  it  was  uppermost 
in  his  mind.  That  he  believed  appellant  was 
sane  on  any  other  subject,  except  that  one  of 
swindling  people  out  of  their  property.  That 
be  believed  him  to  be  a  monomaniac.  That 
he  believed  he  had  reached  that  point  that 
he  had  come  to  feel  that  It  was  all  right  for 
him  to  beat  anybody  out  of  anything,  and 
that  he  had  a  right  to  beat  them  out  of  It 
That  he  believed  that  appellant's  idea  was 
that  to  interfere  with  him  in  that  line  was 
just  like  Interfering  with  him  in  anything 
else  that  be  had  a  right  to  do,  as  much  as 
the  plowing  of  com,  or  the  Interference  with 
any  other  property  right  of  his.  He  fur- 
ther states  that  appellant  appeared  to  him 
the  whole  time — tliat  is,  since  1S84 — to  be 
almost  as  bad  as  a  maniac  upon  that  subject, 
and  that  be  really  looked  upon  him  as  an 
unfortunate  person,  a  moral  degenerate. 

Many  singular  and  peculiar  acts  of  appel- 
lant were  proven  on  the  trial.  It  seems  that 
on  a  couple  of  occasions  be  came  to  the  bouse 
of  one  W.  B.  Beacham  and  got  breakfast  and 
woke  up  the  family  and  announced  that 
breakfast  was  ready,  and  that  this  was  his 
conduct  the  first  time  he  had  ever  been  at  his 
house ;  that  in  conversation  he  would  change 
the  subject  a  half  dozen  times  in  a  short 
while,  and  that  he  could  never  understand 
what  he  wanted.  It  Is  shown  by  another  wit- 
ness, who  had  known  appellant  some  30  or 
40  years:  That  in  going  In  company  and  to 
church  appellant  would  attire  himself  in  a 
long  linen  duster  and  an  old  hat;  that  in 
working  In  the  fields  he  had  known  him  to 
sew  up  bis  trousers  so  tight  than  he  could  not 
get  them  ofF  and  would  have  to  sleep  in  them ; 
that  he  always  seemed  to  have  a  desire  to 
go  up ;  that  he  wanted  to  go  up  to  a  higher 
pitch,  and  if  his  plans  failed  It  seems  that 
he  just  floundered,  and  would  throw  himself 
away,  which  caused  the  witness  to  believe 
that  he  was  ofT  and  that  something  was 
wrong  with  him ;  that  this  peculiar  disposi- 
tion was  noticeable  even  when  be  was  a  boy ; 
and  that  his  conduct  led  him  to  believe  that 
his  mind  was  impaired  even  then. 

Another  witness,  who  had  known  blm  for 
many  years,  testified  that  It  was  noticeable 
that  in  the  midst  of  a  conversation  he 
would  stop  and  stare  out  of  the  window,  drop 
his  head  for  a  few  minutes,  and  presently 
start  off  on  a  new  subject 


Mrs.  Cook  testified  to  seeing  him  bum 
brush  at  night  and  that  when  his  wife  was 
a  corpse,  and  they  were  sitting  up  with  her, 
she  noticed  that  appellant  would  take  his 
baby  and  walk  around  the  room  real  fast, 
singing  to  the  baby,  and  finally  laid  down  on 
the  floor  and  went  to  sleep,  that  the  baby 
was  not  fretting,  and  that  she  did  not  com- 
monly see  people  acting  that  way  on  such 
occasions. 

W.  A.  Lamb  testified  to  an  incident  in  con- 
nection with  a  visit  appellant  paid  him  last 
winter,  when  he  noticed  that  appellant  had 
a  string  tied  around  his  body,  and  that  he 
asked  him  why  he  wore  it  there,  and  appel- 
lant replied  that  it  was  as  warm  as  an  over- 
coat and  that  he  believed  that  his  mind  was 
unbalanced. 

Jim  Owens  testified  to  a  number  of  unusual 
incidents,  and,  among  other  things,  to  the 
fact  that  appellant  bad  quite  a  lot.  of  goats 
at  one  time,  and  that  he  got  bells  for  all  of 
them  and  belled  them ;  that  he  had  14  or  15 
cows,  and  he  pnt  bells  on  all  of  them. 

Henry  Houston  testified:  That  on  one 
occasion  he  had  met  appellant  on  the  public 
road  going  to  Athens.  That  he  was  by  him- 
self driving  in  a  buggy  with  no  clothes  on 
but  an  undershirt  and  drawers,  and  his 
drawers  legs  were  rolled  up.  That  about  15 
years  ago  appellant  came  to  bis  house  one 
night  where  his  father  lived,  who  was  a 
physician,  and  wanted  bis  tooth  pulled. 
That  his  father  told  him  it  was  dark,  and 
that  he  could  not  do  it  at  night  That  be 
insisted  on  having  It  pulled  then,  and  that 
he  took  his  pistol  out  of  his  pocket,  and  took 
one  of  the  cartridges  out  and  suggested  that 
he  could  cut  a  groove  in  that  and  attach  one 
end  of  a  fine  piece  of  wire  to  the  cartridge 
by  that  groove,  and  slip  that  back  into  the 
pistol,  and  tie  the  other  end  to  his  tooth, 
and,  as  he  said,  "shoot  the  damn  thing  out" 
That  he  never  thought  appellant  was  ration- 
al, but  never  decided  what  was  the  cause 
of  bis  condition.  That  he  was  very  peculiar 
about  associating  with  other  people.  That 
he  would  have  nothing  to  do  with  other  peo- 
ple, but  alw.iys  stayed  to  himself.  That  he 
had  been  at  appellant's  bouse  and  saw  there 
a  great  many  unusual  things  for  a  man  in 
his  station,  and  that  he  told  witness  that  he 
had  beat  people  out  of  them.  That  he  bad 
such  things  as  flower  pots,  crockery  ware, 
farm  tools,  etc.  That  he  never  talked  about 
anything  else  except  beating  people  out  of 
things.  That  if  he  was  interfered  with  it 
seemed  to  bother  him  very  much.  That  he 
never  in  his  life  knew  appellant  to  be  dis- 
turbed by  anything  else. 

Another  witness  testified:  That  many 
years  ago  appellant  told  him  one  day  that  he 
wanted  to  get  married,  and  was  going  to 
steal  the  girl,  and  wanted  witness  to  get 
the  license  right  away;  that  he  went  to 
Palestine  and  got  the  license,  and  when  he 
returned  be  met  appellant  and  the  young 
lady,  and,  as  he  says,  they  gave  him  the 
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regular  "boree  laugb" ;  that  be  gave  appel- 
lant tbe  license,  and  be  began  to  tear  it  up; 
tbat  about  tbis  time  appellant  bought  a  very 
fine  overcoat,  for  whlcb  be  paid  $125  or 
$150;  tbat  he  would  wear  it  around  any- 
where, sometimes  wearing  it  with  overalls 
and  brogan  shoes;  that  he  was  a  great  hunt- 
er and  would  sometimes  be  in  tbe  woods 
by  himself  two  or  three  days,  and  when  bis 
provisions  ran  out,  and  the  dogs  got  tbred  of 
hunting,  he  would  shoot  a  cow  and  cut  off 
its  hind  quarters  and  feed  it  to  the  dogs; 
that  he  would  leave  tbe  balance  of  it  there, 
and  post  up  a  notice  on  a  tree  that  on  tbat 
day  Sam  Tubb  bad  killed  a  cow,  with  a 
certain  brand,  and  that  the  same  would  be 
paid  for  when  the  owner  called  on  him; 
tbat  about  three  years  ago  appellant  visited 
bim  at  Texarkana  and  on  entering  the  bouse 
hugged  and  kissed  bim  and  bis  wife,  though 
they  were  not  related;  that  when  bedtime 
came  he  showed  appellant  his  room,  but  be 
said,  "No,"  tbat  be  was  going  to  sleep  with 
me,  and  tbat  If  witness  did  not  sleep  with 
bim  that  he  would  sleep  with  him  and  bis 
wife;  tbat  this  occurred  tbe  next  night  also ; 
tbat  he  bad  a  letter  from  bim  about  a  year 
ago  in  which  he  wanted  witness  to  pick  out 
some  fine  horses  for  him  and  send  him  their 
pbotograpbs;  that  he  bad  worked  with  ap- 
pellant in  a  store  many  years  ago,  and  that 
during  this  time  he  made  a  pen  out  of  one 
of  his  finger  nails;  tbat  It  was  an  actual 
pen,  shaped  Just  like  a  falcon  pen,  and  split 
in  tbe  middle;  tbat  he  would  write  with 
tbat  as  legibly  as  he  could  with  anything 
else. 

It  was  shown  by  other  witnesses  that  he 
scarcely  used  this  band  at  all.  Witness 
states:  Tbat  on  one  of  bis  visits  to  Texar- 
kana  he  took  bim  to  church;  tbat  his  daugh- 
ter took  a  seat  three  or  four  rows  ahead  of 
them;  tbat  when  be  noticed  her  sitting 
where  she  was,  appellant  went  to  where  she 
was,  right  over  the  benches,  instead  of  going 
out  into  the  aisle ;  that  this  was  done  right 
before  tbe  whole  congregation. 

Dr.  A.  S.  Miller,  who  was  a  cousin  of  ap- 
pellant, testified  to  some  very  singular  in- 
cidents and  gives  a  very  full  history  of  ap- 
pellant and  his  antecedents.  He  knew  ap- 
pellant, it  seems,  as  a  boy,  at  which  time  be 
says  he  did  not  act,  think,  or  talk  like  other, 
boys;  that  he  was  always  doing  something 
erratic  and  out  of  the  ordinary ;  that  about 
tbe  time  be  got  grown  he  found  tbat  appel- 
lant was  ordering  goods,  fine  horses,  fine 
dogs,  fine  guns,  and  everything  in  the  world 
that  he  could  get  that  was  very  fine,  and 
tbat  he  got  a  great  many  of  them;  tbat  he 
(witness)  told  him  that  he  was  doing  wrong, 
but  it  did  not  seem  to  bother  appellant; 
that  be  thought  it  was  right  to  get  them; 
tbat  appellant  once  insisted  on  giving  bim 
two  fine  pigs ;  tbat  be  told  appellant  that  be 
did  not  want  them,  but  finally  took  them  to 
please  appellant;  that  in  a  day  or  two  ap- 
pellant sent  him  a  bill  for  $20  for  them. 


From  his  observation  of  appellant  through 
many  years,  be  says:  "I  cannot  tell  you 
when  this  condition  of  his  mind  first  arose. 
I  think  be  was  bom  with  it  and  it  has  been 
with  bim  ail  the  time  since  then.  It  is  a 
deficiency  of  some  special  faculty.  It  might 
be  of  the  conscience — ^a  deficiency  in  con- 
struction of  mental  character,  or  conscioos- 
ness."  It  seems  from  Dr.  Miller's  testimony 
tbat  appellant  was  reared  by  an  uncle  who- 
had  plenty  of  money,  and  who  supplied  him 
with  everything  he  wished,  that  appellant 
was  wasteful,  and  that  when  anything  did 
not  suit  him  he  would  break  it  and  get  an- 
other. He  diagnosed  tbe  disease  under 
which  he  claimed  appellant  was  sufTering 
as  paranoia,  and  in  conclusion  stated  that: 
"Under  the  circumstances,  as  developed  by 
tbe  evidence  in  this  case,  a  paranoiac  wonid 
kill  one  who  was  attempting  to  levy  on  some 
property.  I  think  that  be  would  kill  a  man,, 
and  if  he  did  be  would  think  it  was  right" 

Another  witness  testified:  That  while  at 
work  plowing  be  would  take  off  bis  clothes 
and  put  them  on  tbe  gear  for  blinds  and 
pads;  tbat  be  bad  a  great  many  dogs,  and 
one  time  he  bought  some  butter  and  eggs 
from  him  (witness)  and  said  he  was  going 
to  give  bis  dogs  a  Thanksgiving  dinner  and 
invited  him  to  come  over  and  take  dinner 
with  bim  (appellant)  and  bis  dogs;  that  be 
frequently  rambled  around  at  night  and 
slept  very  little;  that  he  would  sometimes 
be  out  blowing  his  bom  and  sometimes  on 
the  road. 

Sam  Cooper  testified  to  a  conversation 
with  appellant  on  tbe  morning  of  the  killing ; 
tbat  tbis  occurred  about  7:30  o'clock;  that 
he  drove  by  in  a  buggy  «olng  to  mill ;  that 
appellant  ran  out  of  a  little  house  where 
the  machinery  was  and  asked  him  if  be  was 
a  lawyer;  that  be  (appellant)  said  that  these 
fellows  were  going  to  take  his  real  estate; 
tbat  he  was  going  to  box  that  bouse  up  and 
nail  himself  up  In  it  so  that  they  could  not 
get  It  away  from  him;  tbat  appellant  seem- 
ed to  be  laboring  under  a  terrible  delusion 
of  some  kind ;  that  he  (witness)  did  not  be- 
lieve him  to  be  a  sane  man ;  and  that  after 
this  conversation  appellant  turned  and  ran 
away  from  bim. 

O.  W.  L.  Smith  testified  to  another  sin- 
gular incident  He  states:  That  he  lived  at 
Henderson  where  he  was  deputy  United 
States  internal  revenue  collector.  That 
quite  a  while  ago  he  was  at  Frankston  mak- 
ing some  Investigations  and  met  appellant 
Tbat  he  was  there  again  some  time  after 
tbat,  and  appellant  came  up  and  said,  "You 
don't  know  me,"  and  that  he  told  him  he 
did  not  remember  bim  when  he  said  his 
name  was  Tubb.  Tbat  some  time  after  that 
he  got  a  letter  from  Frankston  from  appel- 
lant telling  him  that  he  was  glad  to  know 
that  be  was  not  dead.  Tbat  the  letter  was  a 
very  long  rambling  letter,  in  which  he  ex- 
pressed a  good  deal  of  sympathy  and  solic- 
itude for  bim. 
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William  Cook  testified  that  he  had  seen 
appellant  in  town  bareheaded  and  wearing 
a  strap  aroand  his  waist,  that  he  woke  one 
olght  and  saw  a  fire  down  in  his  clearing, 
and  the  next  morning  fotind  that  he  bad 
been  burning  brush  all  night 

Another  witness  testified  that  she  bad 
seen  him  plowing  on  Sunday  morning;  that 
she  had  seen  him  come  to  town  bareheaded 
and  barefooted. 

S.  H.  Adams  testified:  That  be  had  known 
appellant  for  some  25  years;  that  the  first 
peculiar  conduct  on  appellant's  part  was  in 
1884  or  1885,  when  he  came  one  night  to 
the  town  of  Klckapoo  to  a  Christmas  tree 
on  a  very  cold  nlgbt,  where  there  was  a 
crowd,  wearing  a  linen  duster  and  no  coat; 
that  in  1895  be  was  in  the  hardware  business 
at  Athens,  and  appellant  came  in  and  said 
he  wanted  to  see  some  coffins ;  that  he 
showed  him  the  best  coffin  he  had,  and  he 
wanted  it  trimmed  up;  that  be  told  appel- 
lant the  ornaments  would  get  soiled  and  not 
look  nice,  but  be  decided  to  take  it,  and 
witness  started  to  close  it  up;  that  appel- 
lant said,  "Hold  on,  I  want  to  measure  it," 
and  stepped  into  the  coffin  and  tried  it;  that 
appellant  wanted  htm  to  keep  it,  which  be 
did  until  be  went  out  of  business. 

Mrs.  Mary  Goodson  testified:  That  she 
had  known  appellant  all  of  her  life;  that 
she  had  seen  him  take  bis  dogs  Into  bis 
wife's  room,  and  put  them  on  her  nice  bed, 
and  cover  them  ap  with  her  nice  counter- 
panes, and  take  food  from  the  table  and 
give  it  to  them,  saying  that  they  bad  a  chill, 
or  were  sick;  that  she  bad  talked  to  blm 
about  the  way  he  would  do,  about  getting 
things,  but  he  did  not  seem  to  think  it  was 
wrong;  that  he  seemed  to  think  it  was  all 
right  to  get  things  and  not  pay  for  them ; 
that  be  never  talked  about  anything  else, 
and  seemed  to  derive  a  great  deal  of  satis- 
faction from  discussing  that  subject 

Another  witness,  who  had  known  appellant 
many  years,  said :  That  one  of  his  peculiari- 
ties was  to  go  around  at  different  times  of 
the  night  to  i)eople's  houses;  that  he  had 
known  him  to  come  to  his  house  when  he  was 
asleep ;  that  once  he  came  and  wanted  to  get 
a  handful  of  peas  that  he  had  promised  him ; 
that  he  (witness)  told  him  they  were  in  the 
smokehouse,  and  he  went  out  there  and  got 
them  and  began  shelling  them  before  he 
could  get  up;  that  this  was  after  midnight 
and  a  very  cold  night;  that  he  bad  made 
such  a  visit  to  hla  house  only  about  three  or 
four  weeks  before  the  killing,  coming  before 
daylight  and  leaving  before  daylight;  that 
be  came  on  horseback  and  left  afoot 

There  was  considerable  evidence  of  insan- 
ity, at  least  in  the  collateral  branches  of  ap- 
pellant's family,  and  some  slight  evidence 
of  insanity  in  the  more  direct  line,  which  we 
deem  it  unnecessary  to  set  out  Jim  Burkett 
testified  to  an  incident  when  he  and  other 
parties  were  oat  hunting,  one  of  whom  was 
riding  wliat  be  calla  a  "fool  mule" ;  that  be 


had  some  pine  kindling  tied  on  behind  bis 
saddle,  and  appellant  said  to  strike  a  light, 
setting  fire  to  this  kindling  as  he  said  that ; 
that  before  the  fellow  knew  anything  about 
it  his  mule  was  gone  right  down  the  bluff 
of  the  mountain. 

S.  J.  Ayres,  who  had  known  appellant  all 
his  life,  states:  That  he  did  not  know  that 
appellant  conld  be  compared  with  any  other 
human  being;  that  in  bis  early  life  he  had 
a  mania  for  guineas,  and  collected  some  160 
guinea  eggs,  and  after  the  guineas  were 
hatched  he  would  set  his  dogs  on  the  guin- 
eas and  run  them;  that  he  had  often 
hunted  with  him,  and  on  such  expeditions, 
if  it  did  not  suit  him  to  go  home  when  he 
(witness)  was  ready,  he  would  He  right  down 
in  the  leaves  and  go  to  sleep;  and  that  he 
had  many  similar  eccentricities. 

Joe  Rowe  testified:  That  many  years  ago 
appellant  came  to  bis  house  late  at  night 
when  it  was  very  cold ;  that  he  got  up,  let 
him  in,  made  a  fire,  and  asked  him  what 
was  the  matter,  and  he  said  he  came  over 
to  bring  some  nails,  and  be  would  have 
to  get  up  and  get  them ;  that  he  told  him  to 
give  them  to  the  boy,  and  he  said  if  he  (wit-  - 
nesB)  did  not  get  up  he  would  throw  them  in- 
to the  fire,  and  took  about  a  dozen  nails  out 
of  bis  pocket,  threw  them  into  the  fire,  and 
bade  them  good  night;  that  a  few  weeks 
before  the  homicide  appellant  came  over 
to  his  house  and  said  he  wanted  to  see 
liim  (witness)  on  some  business  and  for 
me  to  come  over  to  his  house ;  that  when  he 
went  over  appellant  Just  told  blm  "Howdy" 
and  went  on;  that  he  went  to  the  lot  and 
came  back  and  passed  right  by  him  (witness) 
on  the  gallery,  and  never  came  back  where 
he  was ;  that  a  few  days  after  that  witness 
passed  appellant  on  bis  way  to  town,  and 
appellant  told  blm  to  wait,  that  he  had  never 
told  bim  what  he  wanted  to  see  him  about; 
that  he  wanted  to  see  him ;  that  he  was,  af 
the  time  about  25  or  30  steps  from  the  road 
and  seemed  to  be  digging  in  the  ground  with 
a  hatchet ;  that  he  sat  there  on  his  horse  for 
a  half  or  three  quarters  of  an  hour;  that 
appellant  was  bareheaded  and  digging  in 
the  ground ;  that  finally  he  quit  and  passed 
right  by  witness  without  saying  a  word  and 
left  him  tbere. 

There  are  many  other  instances  of  a  sim- 
ilar character  narrated  by  several  witnesses. 
Appellant  introduced  a  number  of  experts, 
among  others.  Dr.  W.  L.  Barker,  superin- 
tendent of  the  Insane  asylum  at  San  Antonio, 
who  concurred  in  the  belief  and  opinion 
that  appellant  was  a  paranoiac,  and  who  ex- 
pressed the  belief,  basing  his  Judgment  upon 
all  the  testimony,  which  he  had  heard,  that 
appellant  was  insane  and  not  capable  of  dis- 
tinguishing l>etween  right  and  wrong  in  re- 
spect to  the  particular  act  with  which  he  was 
charged.  Many  of  the  nonprofessional  wit- 
nesses gave  a  similar  opinion,  while  others 
were  not  prepared  to  say  that  he  was  so  In- 
sane as  to  be  Irresponsible ;  but  some  of  them 
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at  least,  were  Inclined  to  the  opinion  that 
he  would  know  the  difference  between  right 
and  wrong  In  respect  to  the  matter  charged. 
The  state  Introduced  a  number  of  witness- 
es who  testified  to  a  more  or  less  Intimate  ac- 
quaintance with  appellant,  and  who  express- 
ed the  belief  that  he  was  sane  and  responsi- 
ble for  the  act  charged,  and  on  the  particular 
Issue  of  the  defense  In  respect  to  the  form  of 
Insanity  with  which,  as  appellant's  witness- 
es stated  he  was  suffering,  the  state,  if 
seems  to  us,  met  with  much  success;  that 
Is,  the  contention  that  appellant  was  a  para- 
noiac. It  seemed  to  hare  been  conceded  by 
all  the  professional  witnesses  that  paranoia 
is  a  progressive  disease,  and,  as  stated  by 
them,  in  harmony  with  medical  authorities. 
Is  characterized  by  systematized  delusions, 
and  that  the  paranoiac  ordinarily  manifests 
a  mental  disorder,  which  Is  seen  In  three 
grades  or  phases.  In  the  first  place,  It  Is 
said  the  patient  passes  through  a  period  of 
disquietude,  in  which  he  begins  to  realize 
that  be  is  out  of  harmony  with  his  environ- 
ment. He  is  uneasy  and  dissatisfied.  He 
becomes  introspective,  and  subjects  himself 
to  analysis  in  an  attempt  to  interpret  bis 
disorderly  feelings  and  thoughta  This,  it  Is 
said,  has  been  called  the  "hypochondriacal 
stage."  That  he  Is  In  possession  of  his  in- 
telligence and  realizes  that  he  is  not  In 
accord  with  others.  In  the  second  stage  he 
passes  on  to  the  formation  of  delusions  of 
suspicion  and  of  persecution.  He  believes 
that  he  Is  the  object  of  evil  design  of  other 
persons,  that  he  is  talked  about  and  maligned, 
that  he  Is  shunned,  his  plans  thwarted,  that 
he  Is  unjustly  dealt  with,  defrauded  of  his 
rights,  tormented  by  unknown  and  unseen 
foes,  and  that  tormenting  voices  call  to  him 
repeating  aloud  his  Innermost  thoughts.  In 
the  third  stage,  it  is  stated,  the  patient  un- 
dergoes what  has  been  called  the  "transform- 
ation of  personality;  that  he  either  grad- 
ually or  quite  suddenly  conceives  delusions  of 
grandeur;  that  heretofore,  persecuted  and 
rejected  of  men,  he  now  arises  superior  to 
fate,  and  his  adverse  fate  becomes  exalted.  It 
was  shown  by  the  testimony  of  Judge  Wat- 
kins,  as  well  as  others,  that  there  had  been 
little,  if  any,  change  In  the  attitude,  demean- 
or, or  conduct  of  appellant  for  something  like 
a  quarter  of  a  century.  There  was  some 
proof,  Including  that  of  Dr.  Miller,  that  there 
bad  been  some  change,  but  it  was  slight,  and 
the  testimony  taken  altogether.  If  the  defini- 
tions agreed  upon  by  the  physicians  are  cor- 
rect, seem  to  us,  as  laymen  in  that  profession, 
to  have  given  the  state  a  strong  position  In 
the  matter  of  the  particular  classification  of 
the  mental  disorder  agreed  upon  by  them. 
But  with  all  this  It  is  clear  to  us  that  there 
was  strong  evidence  by  the  nonprofessional 
witnesses  of  such  mental  unsoundness  as  to 
not  only  carry  the  case  to  the  Jury,  but  to  de- 
mand in  respect  thereto  the  careful  safe- 
guarding of  every  right  which  the  law  ac- 


cords to  a  defendant  We  have  made  this 
probably  unnecessary  full  statement  of  the 
case  to  the  end  that  our  remarks  in  respect 
to  particular  assignments  ma'y  be  understood 
and  applied.  There  are  many  questions  rais- 
ed on  the  appeal,  some  of  which  relate  to 
matters  not  likely  to  occur  on  another  trial, 
and  some  of  which  are  so  unimportant  that 
In  view  of  the  necessary  length  of  the  opin- 
ion, we  shall  find  it  unnecessary  to  treat 

1.  When  the  case  was  called  for  trial,  ap- 
pellant made  an  application  for  change  of  . 
venue.  This  application  contained  both  the 
statutory  grounds  that  there  existed  in  the 
county  of  Anderson,  where  the  case  was 
pending,  so  great  a  prejudice  against  him 
that  he  could  not  obtain  a  fair  and  Impartial 
trial,  and  because  there  then  and  there  ex- 
isted against  him  a  dangerous  combination 
instigated  by  Influential  persons  by  reasons 
of  which  he  could  not  expect  a  fair  trial. 
There  was  not  only  no  proof  introduced  in 
support  of  the  second  ground  of  the  motion; 
but,  on  the  contrary,  the  state  taking  the 
initiative,  this  allegation  was  substantially 
disproved.  On  the  other  Issue  in  question, 
that  there  existed  so  great  a  prejudice 
against  him  that  he  could  not  obtain  a  fair 
and  impartial  trial  in  Anderson  county,  a 
considerable  numl)er  of  witnesses  were  in- 
troduced by  appellant  and  the  state,  which 
testimony  we  do  not  deem  it  necessary 
to  set  out  That  the  case  had  been  dis- 
cussed to  a  considerable  extent  and  that 
there  had  been  among  some  persons  a  Judg- 
ment formed  adverse  to  appellant  in  respect 
to  the  case,  a  reading  of  the  record  abundant- 
ly testifies.  A  considerable  number  of  wit- 
nesses Introduced  by  the  state,  and  on  cross- 
examination  a  number  of  witnesses  intro- 
duced by  appellant,  testified  that  they  believ- 
ed that  appellant  could  in  said  county  secure 
a  fair  and  impartial  trial.  Of  necessity,  in 
respect  to  a  question  of  this  kind,  much  ought 
to  be  left  to  the  discretion  and  sound  Judg- 
ment of  the  court  trying  the  case,  and  In  no 
case  should  the  Judgment  of  conviction  be 
set  aside  on  account  of  the  action  of  the  trial 
court  In  refusing  a  change  of  venue,  unless 
it  is  clear  that  such  court  has  abused  his 
discretion.  This  is  the  doctrine  laid  down 
in  almost  the  precise  terms  above  stated, 
by  Judge  Hurt,  in  the  case  of  Gaines  v.  State 
(Tex.  Cr.  App.)  37  S.  W.  331.  See,  also.  Cox 
V.  State,  8  Tex.  App.  254,  34  Am.  Rep.  746; 
Bohannon  v.  State,  14  Tex.  App.  271;  Mar- 
Un  V.  State,  21  Tex.  App.  1,  17  S.  W.  430; 
Connell  v.  State,  45  Tex.  Cr.  E.  142,  75  S.  W. 
512 ;  Reeves  v.  State,  47  Tex.  Cr.  R.  340, 
83  S.  W.  803;  Earles  v.  State,  47  Tex.  Cr. 
R.  559,  85  S.  W.  1;  Adams  v.  State  (Tex. 
Cr.  App.)  93  S.  W.  116.  After  a  careful  in- 
spection of  the  record,  we  do  not  believe  that 
we  could  or  would  be  Justified,  In  view  of  the 
action  of  the  trial  court  in  conflicting  evi- 
dence, in  reversing  the  Judgment  on  the  fail- 
ure of  the  court  to  grant  a  change  of  venue. 
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2.  It  l8  nrged  that  the  court  erred  In  that 
he  failed  to  charge  the  Jury  upon  the  phase 
of  Insanity  presented  by  the  defenM  tn  said 
cause,  and  failed  to  charge  the  peculiar 
phase  or  form  of  monomania  which  rendered 
the  appellant  Irresponsible  for  hla  acts  at 
the  time  of  the  killing  of  deceased,  and  that 
the  court  did  not  charge  the  law  applicable 
to  the  facts,  as  presented  by  the  appellant 
on  the  question  of  Insanity.  Objection  Is 
made  to  our  considering  this  assignment  for 
the  reason  that  same  Is  not  properly  pre- 
sented. Appellant  In  the  court  below  under- 
took to  file  an  exception  to  the  charge  of 
the  court  on  this  question.  It  cannot  be  con- 
sidered for  two  reasons:  In  the  first  place, 
the  purported  exception  is  so  general  as  that 
It  would  not  in  the  nature  of  things  have 
challenged  the  attention  of  the  court  or 
directed  his  attention  to  the  respect  wherein 
his  charge  was  thought  to  be  InsuflSclent 
Again,  an  examination  of  the  record  dis- 
closes the  fact  that  what  Is  termed  "a  bill 
of  exceptions,"  was  in  fact  never  approved 
by  the  court  However,  the  matter  Is,  we 
think,  properly  raised  in  appellant's  motion 
for  a  new  trial. 

3.  In  the  third  ground  of  the  motion  for 
a  new  trial,  such  new  trial  was  sought  be- 
cause "the  court  erred  in  that  he  failed  to 
charge  the  Jury  upon  the  phase  of  insanity 
presented  by  the  defense  in  said  cause,  and 
failed  to  charge  the  peculiar  phase  of  mono- 
mania, which  rendered  defendant  irrespon- 
sible for  Ilia  acts  at  the  time  of  the  killing  of 
deceased ;  his  attention  having  been  thereto 
called  by  special  exception  at  the  time." 
Wliile  somewhat  vague,  we  believe  the  ef- 
fect of  this  ground  of  the  motion  is  in  such 
language  as  could  not  have  been  misunder- 
stood to  challenge  the  cliarge  of  the  court 
and  furnishes  a  basis  for  the  review  of  this 
contention  by  us.  The  court  in  his  general 
charge  in  respect  to  the  law  of  Insanity  gave 
the  following:  "You  are  charged  that  only 
a  person  with  a  sound  memory  and  discre- 
tion can  be  held  punishable  for  a  crime,  and 
that  no  act  done  in  a  state  of  insanity  can 
be  held  punishable  as  an  offense.  E<very 
man  la  presumed  to  be  sane  until  the  con- 
trary appears  to  the  Jury  trying  him.  He  Is 
presumed  to  entertain,  until  this  appears,  a 
sutBclent  degree  of  reason  to  be  responsible 
for  his  acts,  and  to  establish  a  defense  on 
the  ground  of  Insanity,  It  must  be  shown  by 
a  preponderance  of  the  evidence  that  at  the 
time  of  committing  the  act  the  party  accused 
was  laboring  under  such  defect  of  reason, 
from  disease  or  defect  of  mind,  as  not  to 
know  the  nature  or  quality  of  the  act  he 
was  doing,  or  if  he  did  know  that,  he  did 
not  know  be  was  doing  wrong — that  is,  that 
he  did  not  know  the  difference  between  the 
right  and  wrong  as  to  the  particular  act 
charged'  against  him.  The  insanity  must 
have  existed  at  the  very  time  of  the  commis- 
sion of  the  offense,  and  tlie  mind  must  have 
been  so  dethroned  of  reason  as  to  deprive 

117  S.W.-S5 


the  person  accused  of  a  knowledge  of  the 
right  and  wrong  as  to  the  particular  act 
done.  You  are  to  determine  from  the  evi- 
dence in  this  case  the  matter  of  insanity;  it 
being  a  question  of  fact  controlled,  so  far 
as  the  law  is  concerned,  by  the  Instructions 
herein  given  you.  In  case  yon  find  from  the 
evidence  that  the  defendant  was  Insane  at 
the  time  of  the  commission  of  the  act,  and 
you  acquit  him,  under  the  instructions  here- 
tofore given  you,  you  will  state  in  your  ver- 
dict tliat  yoQ  have  acquitted  the  defendant 
on  the  ground  of  insanity,  and  the  burden 
of  proof  to  establish  his  plea  of  insanity 
devolves  upon  the  defendant;  but  it  is  not 
necessary  that  insanity  be  proven  beyond  a 
reasonable  doubt" 

As  authority  for  this  contention,  appellant 
relies  upon  the  case  of  Merrltt  v.  State,  39 
Tex.  Cr.  R.  TO,  45  S.  W.  21,  and  it  must  be 
admitted  that  this  contention  is  not  without 
some  weight  In  that  case,  as  we  gather 
from  the  record,  the  appellant  Merrltt  was 
under  the  impression  that  deceased,  with 
others,  was  engaged  as  part  of  a  mob  bent 
upon  killing  him  or  doing  him  serious  injury, 
and  it  was  claimed  that  he  killed  deceased 
under  this  delusion.  The  charge  as  given  in 
that  case  does  not  appear  in  the  record,  but 
in  the  course  of  the  opinion  it  is  stated:  "No 
except]on  waa  reserved  to  the  charge  of  the 
court  on  Insanity,  but  In  view  of  another 
trial,  we  would  observe  tliat  the  charge  of 
the  court  on  this  subject  may  be  well  enough 
as  far  as  It  goes,  but  it  does  not  apply  the 
law  to  the  facts  of  the  case.  We  think  that 
the  court  should  give  the  Jury  a  charge  on 
insanity  as  applicable  to  the  facts  proved. 
In  this  case  appellant's  proof  tended  to  shocr 
that  he  waa  overwhelmed  at  the  time  of 
the  homicide  with  an  insane  delusion  that 
deceased  was  the  leader  of  a  mob  that  was 
seeking  his  life.  If  he  was  insane  on  that 
subject  <uid  if,  under  that  delusion,  he  was 
incapable  of  distinguishing  the  right  and 
wrong  of  the  particular  act  he  was  doing, 
and  be  believed  that  in  slaying  Brown  he 
was  preserving  his  own  life  from  the  mob, 
then  he  was  not  criminally  responsible,  and 
the  Jury  should  be  instructed,  if  they  believe 
the  homicide  occurred  under  such  circum- 
stance, to  acquit  him."  This  case  has  not 
so  far  as  we  have  observed,  ever  been  follow- 
ed or  cited.  We  think  the  suggestions  of  the 
court  are  perhaps  timely  and  appropriate, 
for  the  reason  that  there  the  delusion  bad 
reference  to  and  gathered  itself  around  the 
supposed  attitude  of  deceased,  and  that  he, 
in  particular,  waa  the  leader  of  a  mob  seek- 
ing his  life.  The  defense  here  raises  the 
issue  and  contention  of  general  insanity  hav- 
ing the  same  relation  to  all  persons.  The 
opinion  of  the  court  In  the  case  cited  should, 
we  think,  be  limited  to  the  case  then  being 
considered. 

In  the  later  case  of  Hurst  v.  State,  40  Tex. 
Cr.  R.  378,  46  S.  W.  635,  60  S.  W.  719,  a 
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charge  very  similar  to  that  given  In  this  case 
was  approved,  and  It  was  there,  as  here, 
objected  that  it  was  insufficient  in  that  it 
erects  a  single  standard,  to  wit:  That  if  ap- 
pellant at  the  time  he  committed  the  act 
knew  the  difference  between  right  and  wrong 
thereof,  he  was  sane;  if  he  did  not  know  it, 
he  was  insane.  It  was  urged  that  this 
charge  was  defective  because  this  test  was 
too  circumscribed,  in  that  it  utterly  ignored 
emotional  Insanity,  or  the  Inability  of  ap- 
pellant to  control  Ills  will  power,  on  account 
of  his  insanity.  In  that  case  appellant  re- 
quested certain  fecial  instructions  present- 
ing this  view.  This  court  held  that  the  re- 
fusal of  these  charges  was  not  error  and 
rests  its  decision  on  the  principle  thus 
stated:  "It  occurs  to  us  that,  if  he  was  in- 
sane at  all,  it  was  on  account  of  the  in- 
firmity of  his  mind,  which  rendered  him  in- 
capable of  reasoning  and  knowing  that  the 
act  he  was  then  doing  was  wrong.  This  is- 
sue was  fairly  submitted  to  the  Jury,  and  we 
do  not  understand  that  any  complaint  is 
made  in  regard  to  its  submission;  but  the 
charge  is  criticised  only  because  the  court 
did  not  give,  in  this  connection,  emotional 
insanity.  As  stated,  we  disagree  with  coun- 
sel In  this  contention." 

So  in  this  case,  under  the  facts  as  Intro- 
duced in  evidence,  if  appellant  was  insane  at 
all,  he  was  insane  in  respect  to  all  persons. 
It  is  not  shown  or  claimed  that  he  had  any 
special  delusion  in  respect  to  Pierce,  the  de- 
ceased; but,  the  whole  evidence  taken  to- 
gether and  considered  most  favorably  to 
appellant,  the  issue  is:  Was  he  suffering 
from  such  defect  of  reason  and  impairment 
of  the  mind  as  to  render  him,  in  respect  to 
the  particular  act  done.  Insane,  and  as  to 
leave  him  in  such  condition  as  not  to  know 
the  right  or  wrong  of  the  particular  act  then 
done.  Hie  charge  of  the  court  complained 
of  is,  as  we  believe,  substantially  in  harmony 
with  the  decisions  of  this  court  as  laid  down 
in  the  cases  of  Sartln  v.  State,  61  Tex.  Cr.  R. 
671,  103  S.  W.  876,  Nugent  v.  State,  46  Tex. 
Or.  R.  67,  80  8.  W.  84,  Kelley  v.  State,  61 
Tex.  Or.  R.  161,  101  8.  W.  230,  and  Cannon 
V.  State,  41  Tex.  Cr.  R.  467,  66  S.  W.  351. 

4.  Appellant  complains  of  certain  testi- 
mony, which  will  hereafter  appear,  adduced 
through  Dr.  B.  M.  Worsham,  superintendent 
of  the  insane  asylum  at  Austin,  who  was  in- 
troduced as  a  witness  on  the  part  of  the 
state.  This  witness  had  shown  great  famil- 
iarity with  paranoia,  the  form  of  disease  or 
mental  derangement  under  which  appellant's 
witnesses  claimed  be  was  laboring,  and  had 
testified  at  great  length  to  the  different 
stages  through  which  one  afflicted  with  this 
form  of  disease  passed,  and  had  in  bis  tes- 
timony made  a  strong  showing  based  on  his 
knowledge  and  experience  of  the  improb- 
ability, if  not,  indeed,  the  impossibility,  of 
the  existence  of  the  particular  form  of  men- 
tal trouble  named  by  the  witnesses  for  ap- 


pellant. In  this  connection  the  following 
question  was  propounded  to  him  by  counsel 
for  the  state:  "Suppose  that  a  person  has 
paranoia,  does  he  admit  tliat  he  has  it,  or 
does  he  dispute  that  he  has  it?  Suppose  that 
a  man  would  submit  to  being  called  insane 
on  a  trial  in  court,  and  never  disputed  it, 
what  do  the  books  say  about  that?  Will  be 
denounce  the  witnesses  who  testify  In  his 
presence  that  he  is  insane,  at  the  time  they 
testify  to  such  fact?"  To  this  question  coun- 
sel for  appellant  interposed  this  objection: 
"Because  it  is  an  effort  on  the  part  of  the 
state  to  use  the  appearance  and  conduct  of 
the  defendant  in  the  courtroom  against  him 
when  he  was  not  placed  on  the  witness 
stand."  This  objection  was  by  the  court 
overruled,  and  the  witness  testified  as  fol- 
lows: "If  a  defendant  is  on  trial  who  is  a 
paranoiac,  and  his  insanity  is  pleaded,  and 
the  witness  testify  in  his  presence  that  he  is 
insane,  he  will  reject  and  denounce  them  in 
every  instance  that  I  have  ever  known.  He 
will  denounce  them  in  the  courtroom  and 
elsewhere,  even  though  he  is  on  trial  for 
bis  life.  I  have  seen  that  personally."  It  la 
urged  by  counsel  for  the  state  that  we 
should  not  consider  this  assignment  for  the 
reason  that,  while  excepted  to  at  the  time  it 
was  offered,  it  was  not  brought  forward  and 
urged  as  a  ground  in  appellant's  motion  for 
a  new  trial.  The  motion  does  raise  the  same 
point  in  respect  to  similar  testimony  of  Dr. 
Parsons,  but  that  there  is  no  bill  of  excep- 
tions in  the  record  in  respect  to  his  assign- 
ment of  error  as  to  Dr.  Parson's  testimony, 
and  that,  by  falling  to  urge  the  exception 
as  to  Dr.  Worsham  in  his  motion  for  oew 
trial,  appellant  has  entirely  waived  that 
point.  We  think  that  having  duly  saved  the 
point  by  bill  of  exceptions,  and  it  being  a 
matter  touching  the  action  of  the  court,  it 
was  not  required  that  the  same  matter 
should  again  be  urged  in  the  motion  for  a 
new  trial  to  make  its  review  by  this  court 
possible,  but  that  we  ought  to,  and  indeed 
must,  pass  on  the  question.  It  is  urged  again 
that  the  assignment  should  not  be  sustained 
for  the  reason  that  Dr.  Worsham  was  not 
asked,  nor  did  any  witness  say,  that  appel- 
lant failed  to  dispute  his  insanity,  nor  that 
he  did  or  did  not  denounce  the  witnesses  that 
testified  that  be  was  insane,  and  that  the 
answer  in  question  was  merely  an  answer  to 
a  hypothetical  question,  and  that  before  ap- 
pellant could  receive  any  benefit  on  this 
point  it  was  bis  duty  to  explain  the  proceed- 
ings in  a  bill  of  exceptions  and  show  that 
he  was  injured  thereby. 

There  is  much  force  in  the  state's  position 
in  respect  to  this  matter,  and  we  are  not 
sure  but  that  we  would  be  well  Justified  in 
dismissing  the  assignment  for  the  reason 
urged  by  the  state.  We  have,  however,  con- 
sidered the  question  and  treated  it,  not  as 
an  abstract  one  merely,  but,  on  the  contrary, 
as  one  that  must  have  been  understood  by  the 
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jury  and  would  have  been  understood  by 
them  as  referring  to  the  fact  that  the  appel- 
lant, then  present,  and  through  his  counsel 
interposing  the  plea  of  Insanity,  was  remain- 
ing, and  had  remained,  silent  in  opposition 
to  the  uniform  practice  of  paranoiacs  time 
out  of  mind.  The  position  maintained  by  ap- 
pellant was  in  effect  decisively  ruled  adverse- 
ly to  him  in  the  case  of  Burt  v.  State,  38 
Tex.  Cr.  R.  397,  40  S.  W.  1000,  43  S.  W.  344, 
39  L.  R.  A.  305,  330.  In  that  case  Dr.  Davis 
was  placed  on  the  stand  as  a  witness  for  the 
state  and  was  permitted  to  testify  that  the 
defendant  was  Blmulating— that  is,  playing  a 
part  and  not  acting  naturally.  This  testi- 
mony was  held  not  Inadmissible.  Again  in 
that  case  Dr.  Wooten  was  permitted  to  testi- 
fy that  while  Burt  was  in  Jail  be  had  gone 
to  the  Jail,  had  taken  the  dimensions  of  his 
skull,  and  while  there  examined  the  defend- 
ant, talked  to  blm,  looked  at  him,  and  ob- 
served him.  This  was  held  not  to  be  error. 
Again  in  that  case  Jack  Hughes  was  placed 
on  the  stand  for  the  state,  by  whom  It  was 
shown  that  be  had  noticed  the  fact  that  de- 
fendant had  struck  his  head  against  the  win- 
dow frame  the  day  before  as  he  passed 
through  the  window,  and  that  it  was  the 
only  time  defendant  had  done  so  in  the  many 
times  be  bad  passed  through  said  window 
during  the  trial.  This  was  held  not  to  be  er- 
ror. Summarizing  on  the  question  general- 
ly, the  court  uses  the  following  language: 
"We  are  not  Informed  of  any  case  holding 
that  because  a  prisoner  Is  in  Jail,  unwarned, 
therefore  bis  conduct  cannot  be  observed,  so 
that  the  expert  can  give  an  opinion  as  to  bis 
sanity.  It  would  be  a  remarkable  case,  in- 
deed, in  which  the  accused.  If  Insane,  would 
simulate  sanity.  We  cannot  comprehend 
how  the  fact  that  be  was  In  jail  could  affect 
bis  conduct  In  this  particular  in  any  manner, 
and  therefore  the  ruling  of  the  court  in  re- 
gard to  the  testimony  of  Dr.  M.  M.  Smith 
was  correct  See  Adams  t.  State,  34  Tex.  Cr. 
R.  470,  31  S.  W.  372."  See,  also,  Cannon  v. 
State,  41  Tex.  Cr.  R.  467.  56  S.  W.  351. 
Again,  as  we  have  seen:  "The  conduct  and 
acts  of  defendant  while  In  jail  may  be  given 
In  evidence  as  a  basts  for  an  opinion  by  a 
nonexpert  as  to  defendant's  sanity,  though 
defendant  was  not  warned  that  his  acts  and 
conduct  would  be  used  as  evidence  against 
him.  as  they  are  not  a  confession."  Adams 
V.  State,  34  Tex.  Cr.  R.  470,  31  S,  W.  372. 
The  admission  of  this  testimony  could  in  no 
proper  sense  be  held  to  be  a  reference  to  the 
failure  of  the  defendant  to  testify,  but  was 
merely  the  expression  of  an  opinion  by  the 
expert,  based  on  the  testimony  developed  at 
a  hearing  and  having  reference  to  the  con- 
duct, appearance,  and  demeanor  of  the  de- 
fendant then  present. 

5.  On  the  trial,  on  redirect  examination, 
counsel  for  the  state  propounded  to  Dr.  Wor- 
sham  a  question  In  respect  to  what  bad  pass- 
ed between  himself  and  counsel  in  respect  to 
his  attendance  as  a  witness  for  the  state 


herein.  In  response  thereto  Dr.  Worsham 
testified  as  follows:  "Mr.  Morris  wrote  me 
that  he  would  not  ask  me  to  come  for  only 
the  compensation  allowed  by  the  state  as 
witness'  fees,  because  it  would  cost  me  more 
than  that  to  come  here.  He  wanted  to  know 
what  I  would  charge  to  come  here,  and  I  an- 
swered him  and  named  the  fee,  which  be  ac- 
cepted, and  had  me  subpoenaed.  He  told  me 
that  he  wanted  me  to  come  to  Palestine  and 
pass  on  the  sanity  of  this  man,  and  if  he  was 
insane  to  say  so,  and  he  would  Immediately 
stop  the  prosecution,  and  the  district  attor- 
ney also  joined  in  this  agreement  or  state- 
ment." The  bill  of  exceptions  In  respect  to 
this  matter  recites  that  the  defendant  at  the 
time  said  answer  was  given  objected  to  the 
same  for  the  following  reasons:  "Because 
the  same  was  beyond  the  power  of  the  wit- 
ness, and  the  state's  counsel,  and  prejudicial 
to  the  rights  of  the  defendant."  The  bill 
is  allowed,  with  the  explanation  of  the  court 
to  the  effect,  In  substance,  that  on  cross-ex- 
amination appellant's  counsel  went  Into  the 
matter  of  Dr.  Worsham's  attendance  at 
court  and  had  him  testify  that  the  amount  of 
such  compensation  was  $150,  agreed  to  be 
paid  by  the  prosecution.  This  testimony  was 
offered  in  redirect  examination  to  explain  the 
position  of  the  witness.  Dr.  Worsham,  and  to 
give  all  the  correspondence  in  respect  to  the 
compensation  and  other  matters  relating  to 
his  contract  and  testimony,  which  matter 
had  been  gone  Into  by  defendant  The  state 
objects  to  the  consideration  of  this  bill  for 
tbe  reason  that  It  is  too  general,  and  that  If 
objectionable  at  all,  it  was  on  tbe  ground  of 
hearsay,  and  that  no  such  objection  was 
made.  It  is  also  claimed  that  tbe  testimony 
Is  admissible  over  any  objection  for  tbe  rea- 
son that  defendant  on  cross-examination 
went  Into  the  matter  of  the  contract  between 
Dr.  Worsham  and  state's  counsel  and  showed 
that  he  was  to  receive  a  fee  of  $150,  and  that 
tbe  answer  complained  of  was  merely  stat- 
ing the  rest  of  the  contract  or  correspondence 
between  Dr.  Worsham  and  the  prosecuting 
attorney,  and  that  as  stated  In  the  court's 
qualification  to  said  bill,  defendant's  coun- 
sel went  Into  the  matter  of  Dr.  Worsham's 
attendance  In  court  and  had  him  testify 
about  the  amount  of  compensation,  which 
was  $150,  and  that  on  redirect  examination 
be  gave  tbe  balance  of  the  conversation  and 
matters  relating  to  his  contract  and  testi- 
mony. Tbe  state  claims  that  having  gone 
into  the  contract  and  having  introduced 
part  of  the  correspondence,  themselves.  It 
was  entitled  to  all  the  correspondence  on 
tbe  same  subject,  and  this  was  all  that  was 
Introduced. 

The  bill  of  exceptions  is  very  general  and 
cannot  be  considered  unless  It  Is  included  un- 
der the  general  proposition  that  the  testi- 
mony was  prejudicial  to  the  rights  of  the  de- 
fendant. That  a  portion  of  the  testimony 
was  admissible,  we  think,  there  Is  no  sort 
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of  doubt  Tbat  it  was  competent  for  the 
witness  to  testify,  as  be  liad  done,  tbat  be 
had  not  sought  to  be  a  witness,  tbat  the  mat- 
ter of  compensation  came,  not  as  a  sugges- 
tion from  liim,  but  from  counsel  for  the 
state  on  the  ground  of  the  great  exx>enBe  to 
him  of  attending  as  a  witness,  that  his  com- 
pensation was  unconditional  and  was  with- 
out reference  to  whether  his  testimony  should 
be  favorable  or  unfavorable  to  the  state, 
cannot  be  doubted  for  a  moment  That  it 
was  proper  or  competent  to  prove  the  accom- 
panying statement  of  counsel  for  the  pros- 
ecution that,  if  he  testified  that  appellant  was 
insane,  he  would  dismiss  the  prosecution,  we 
may  seriously  doubt  But  the  objection  in- 
terposed went  to  the  whole  testimony,  and 
the  rule  seems  to  be  well  settled  that  where 
an  objection,  such  as  this,  involving  a  num- 
ber of  statements  given,  a  part  of  which  are 
admissible,  and  some  portions  of  which  may 
be  inadmissible,  and  there  is  nothing  in  the 
objection  to  directly  challenge  or  single  out 
the  objectionable  testimony,  such  a  bill  ought 
not  in  fairness  to  be  considered.'  This  pro- 
ceeds upon  the  principle  that  it  is  not  fair 
to  a  trial  court  for  that  it  must  be  assumed 
that,  if  the  objectionable  testimony  were  di- 
rectly challenged  by  pointing  it  out  and  sin- 
gling it  out  for  decision,  same  would  be  sus- 
tained; and  where  counsel  content  them- 
selves in  a  case  where  much  of  the  answer 
and  testimony  is  admissible,  and  only  some 
features  of  it  inadmissible,  to  make  a  gen- 
eral objection,  this  is  not  good  practice  or 
fair  to  the  trial  court  It  proceeds  also  upon 
the  principle  that  such  practice  would  bur- 
den this  court  with  many  appeals  and  the 
consideration  of  many  questions,  when,  if 
they  had  beoi  pr^ented  fully  and  fairly  to 
the  trial  court  such  objection  would  be  sus- 
tained and  it  would  be  unnecessary  for  us  to 
review  on  appeal  these  matters.  It  Is,  as  we 
think,  undoubtedly  true  that  In  view  of  the 
matters  complained  of  by  appellant  to  the 
effect  that  Dr.  Worsham  was  to  receive  $150, 
it  was  not  only  admissible  but  important  to 
the  state  to  show  how  he  came  to  be  a  wit- 
ness, and  that  as  we  have  no  doubt  is  the 
case,  his  fee  or  compensation  was  not  de- 
pendent upon  the  testimony  to  be  given  by 
him,  but  was  a  sum  fixed  without  reference 
to  the  character  of  testimony  he  gave.  That 
portion  of  the  testimony  carrying  the  state- 
ment of  Mr.  Morris  that  be  would  immediate- 
ly stop  the  prosecution  and  the  district  at- 
torn^ also  Joining  in  this  agreement  or 
statement  if  the  witness  would  testify  that 
appellant  was  insane,  we  think,  is  subject  to 
some  criticism ;  but  It  was  a  mere  expression 
after  all  of  the  h^gh  regard  of  counsel  for 
the  proficiency  and  skill  of  the  witness  and 
such  a  one  as,  if  made  in  argument  would 
not  have  been  reversible  error,  nor  can  we 
believe  that  the  inclusion  of  such  a  statement 
in  the  testimony  is  of  such  gravity  as  would 
warrant  us  in  reversing  a  case  where  the  rec- 
ord la  otherwise  free  from  error. 


ft.  Again  objection  was  made  to  the  action 

of  the  court  In  overruling  the  peremptory 
challenge  of  appellant  to  the  juror  Gore,  and 
the  action  of  the  court  in  respect  to  this 
matter  is  urged  as  a  serious  Invasion  of  bis 
rights  and  as  cause  for  reversal  On  pre- 
liminary examination  by  counsel  for  the 
state,  this  witness  had  stated  tliat  he  bad  no 
such  opinion  with  reference  to  the  guilt  or 
Innocence  of  the  defendant  as  would  influ- 
ence his  action  in  finding  a  verdict  On  cross- 
examination  he  stated,  in  substance,  in  re- 
ply to  questions  by  counsel  for  appellant 
that  he  had  from  his  conversations  with  his 
neighbors  and  what  h6  had  read  formed  an 
opinion  as  to  appellant's  guilt  or  innocence, 
that  he  had  this  opinion  in  his  mind,  and 
that  it  would  require  evidence  to  remove  it 
He  also  stated  that  he  was  a  man  of  strong 
convictions,  and  that  when  his  mind  was 
once  made  up  it  was  not  changed  unless  there 
was  evidence  introduced  to  change  the  opin- 
ion then  formed.  Thereupon  the  court  inter- 
rogated the  witness,  which  appears  by  the 
following:  •  "The  Court:  You  understand  that 
the  law  says  that  the  defendant  himsdf 
must  prove  the  defense  of  insanity  by  a  pre- 
ponderance of  the  evidence,  not  beyond  a 
reasonable  doubt?  A.  Xes,  sir;  I  understand 
that  Q.  Win  you  require  more  proof  than 
what  the  law  requires  or  what  the  court  will 
charge  you?  A.  No,  sir;  I  would  not  require 
any  more  than  the  law  would  require^  Q. 
(By  Mr.  Campbell  for  the  defendant)  You 
have  some  little  prejudice  against  Insanity 
as  a  defense?  A.  No,  sir ;  not  that  I  know. 
Q.  Would  that  proof  have  to  be  conclusive 
to  your  mind?  A.  It  would  have  to  be  suffi- 
cient to  establish  the  fact  that  he  was  insane. 
It  would  have  to  establish  the  fact  that  be 
was  insane  at  the  time  of  the  killing.  Q. 
Wouldn't  that  proof  have  to  be  convincing? 
Would  that  proof  to  establish  his  insanity 
have  to  be  convincing?  A.  Yes,  air.  Q.  I 
believe  you  said  you  would  give  that  de- 
fense a  fair  and  impartial  consideratl<Hi  in 
making  up  your  verdict  in  this  case,  based 
on  the  evidence.  A.  Yes,  sir."  Whereupon 
he  was  further  interrogated  by  the  court  as 
follows:  "Q.  Do  you  mean  by  'convincing" 
that  you  would  require  any  more  than  the 
law  would  require  as  charged  by  the  court? 
A.  No,  sir ;  just  enough  to  establish  the  fact 
Q.  You  think  you  can  try  it  according  to  the 
law  and  the  evidence?  A.  Yes,  sir.  Q.  Aa  to 
whether  or  not  you  have  formed  any  opinion 
as  to  his  guilt  how  did  you  get  that  opinion? 
Just  hearsay?  A.  Just  from  what  I  have 
beard.  If  what  I  have  heard  were  the  facts, 
he  is  guilty.  Q.  He  is  guilty,  provided  It 
does  not  appear  otherwise  that  he  had  his 
self-defense?  A.  Or,  that  he  was  insane,  or 
something  of  the  kind.  Q.  Do  you  feel  able 
to  discard  everything  you  have  heard,  ana 
try  this  case  strictly  according  to  the  law 
and  the  evidence?    A.  Yes,  sir." 

As  is  shown  above,  substantially  the  only 
Issuable  fact  in  the  cuse  was  defendant's 
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plea  of  insanity.  There  was  no  Issue  made 
or  denial  Interposed  tbat  he  killed  the  de- 
ceased, nor  was  there  any  semblance  of  justi- 
fication, under  the  law  of  self-defense  or  oth- 
erwise. That  this  Juror  had  formed  no 
opinion  upon  the  only  issuable  fact  In  the 
case  was  unquestioned.  He  states,  In  terms. 
In  answer  to  the  question,  "Have  you  any 
prejudice  against  the  plea  of  insanity  in  a 
murder  case?"  tliat  he  liad  not;  and  also 
stated  that  if  be  was  taken  In  the  case  as 
a  Juror  he  would  give  the  defendant  the  same 
fair  and  impartial  hearing  on  that  issue  as 
he  would  on  any  other.  If  the  trial  had  in- 
volved the  Issue  of  whether  or  not  appellant 
was  Justified  In  killing  deceased,  then  a  more 
serious  question  would  be  presented;  but 
under  the  authorities,  in  view  of  the  entire 
examination,  it  Is  believed  tbat,  even  if  this 
were  the  issue,  he  was  not  disqualified  from 
Bitting  as  a  Juror  in  the  case.  In  Adams  v. 
State,  35  Tex.  Cr.  R.  295,  33  S.  W.  354,  the 
court  say:  "The  answers  of  said  Jurors,  In 
connection  with  the  qualification  of  the 
court  to  the  bill  of  exceptions,  show  that 
those  of  said  Jurors  as  had  formed  any  opin- 
ion in  the  case  had  done  so,  not  from  having 
beard  any  witness  state  the  facts,  but  from 
rumor  and  hearsay;  and  they  further  de- 
clare that,  notwithstanding  any  opinion  then 
entertained  as  to  the  guilt  or  innocence  of 
appellant,  they  could  give  the  appellant  a 
fair  and  Impartial  trial  on  the  evidence  In 
the  case."  Keaton  v.  State,  41  Tex.  Cr.  R. 
621,  57  S.  W.  1125;  Suit  v.  State,  30  Tex. 
App.  810,  17  S.  W.  458;  Post  v.  State,  10 
Tex.  App.  691;  Jotinson  v.  State,  21  Tex. 
App.  368,  17  S.  W.  252;  Kennedy  v.  State, 
19  Tex.  App.  829.  In  the  case  of  Wllkerson 
V.  State  (Tex.  Cr.  App.)  57  S.  W.  956,  the 
court  uses  this  language:  "TTicre  is  no  evi- 
dence that  any  of  the  Jurors  talked  to  any 
o*  the  witnesses,  or  heard  any  of  the  witness- 
es testify  on  the  previous  trial.  Their  opin- 
ion seams  to  have  been  made  up  of  rumor, 
hearsay,  statements,  or  reports  other  than 
the  testimony  of  the  witnesses.  This  conclu- 
sion we  understand  to  be  supported  by  the 
following  authorities:  Suit  v.  State,  80  Tex. 
App.  319,  17  S.  W.  458;  Mayes  v.  State,  33 
Tex.  Cr.  R.  204,  24  S.  W.  421;  Adams  v. 
State.  85  Tex.  Cr.  R.  285,  83  S.  W.  355; 
Trotter  v.  State,  87  Tex.  Cr.  R.  468,  36  S.  W. 
279;  Hamlin  v.  State,  39  Tex.  Cr.  R.  679,  47 
S.  W.  658;  Shannon  v.  State,  34  Tex.  Cr.  R. 
5,  28  S.  W.  540."  It  is  not  shown  tbat  this 
Juror  had  formed  any  opinion  whatever  as  to 
defendant's  right  to  plead  Insanity.  In  fact, 
bis  answer  to  the  court  showed  that,  if  he 
should  plead  and  prove  insanity,  he  would 
acquit  him,  and  that  under  such  plea  he 
would  treat  him  fairly,  as  be  bad  no  preju- 
dice against  that  defense.  It  must  also  be 
remembered  tbat,  at  the  time  the  Juror  re- 
ceived his  information  and  impression  with 
respect  to  the  killing,  so  far  as  is  shown  by 
this  record,  the  matter  of  appellant's  insani- 
ty bad  not  been  discussed  in  hia  section  of 


the  county  so  far  as  he  was  concerned,  no- 
body had  broached  it,  and  it  was  not  likely 
that  this  Juror,  a  total  stranger  to  all  the 
parties,  would  have  any  Information  with  re- 
spect to  this  issue  or  any  occasion  to  have 
\3eea  unfair  in  respect  thereto. 

7.  Again  complaint  la  made  of  the  admis- 
sion of  testimony  Introduced  by  die  state 
to  the  effect,  in  substance,  that  in  their  Judg- 
ment appellant  was  of  sound  mind,  for  the 
reason  tliat  the  facts  stated  by  them  and 
the  matters  as  testified  to  are  not  of  such 
nature  as  would  Justify  the  court  in  re- 
ceiving the  evidence  as  to  their  opinion  or 
conclusion  In  respect  to  bis  Insanity.  We 
have  carefully  examined  the  record  In  re- 
spect to  all  these  matters  and  believe  that 
no  error  was  committed  by  the  court  in  re- 
spect to  these  several  bills.  The  objections, 
at  best,  go  mainly  to  the  weight  to  be  given. 

8.  A  particular  objection  of  this  sort  is 
urged  against  the  testimony  of  P.  E.  Smith, 
who  It  seems  was  Jailer  in  Anderson  county, 
and  who  had  had  appellant  in  custody  since 
the  81st  day  of  January,  1908.  This  witness 
testified:  That  be  often  went  back  and 
talked  to  the  prisoners;  that  he  fed  them 
twice  a  day;  tbat  appellant  was  clean  shaven 
when  he  first  came  to  the  Jail;  that  bis  ap- 
petite baa  been  very  good  since  he  has  been 
In  Jail;  that  his  rest  has  been  tolerably 
good;  tbat  If  he  had  ever  failed  to  eat  his 
meals  he  bad  not  observed  it;  that  he  had 
frequently  talked  about  farming  and  at>out 
his  strawberries,  and  on  one  occasion  about 
shaving,  and  he  stated  he  might  need  bis 
whiskers;  that  be  asked  him  once  if  he  did 
not  want  to  go  out  and  get  shaved;  and  that 
he  replied:  "No,  I  might  need  these  whisk- 
era"  It  was  held  in  the  case  of  Adams  ▼. 
State,  34  Tex.  Cr.  R.  470,  81  S.  W.  872,  that 
the  conduct  and  acts  of  defendant  while  in 
Jail  may  be  given  in  evidence  as  a  basis  for 
an  opinion  by  a  nonexpert  as  to  defendant's 
sanity,  though  defendant  was  not  warned 
that  his  acts  and  conduct  would  be  used  as 
evidence  against  him,  as  they  are  not  a  con- 
fession. However,  it  Is  stated  in  that  case 
tbat  "no  specific  act  or  declaration  of  the 
defendant  was  adduced  in  evidence,  nor  were 
the  contents  of  any  letter  alleged  to  have 
been  written  by  defendant  shown  In  evi- 
dence." We  are  not  prepared  to  say  that 
we  understand  Just  the  significance  of  the 
testimony  as  to  the  declaration  of  appellant 
that  he  did  not  want  to  be  shaved,  and  that 
he  might  need  bis  whiskers.  There  Is  con- 
siderable testimony  in  the  record  that  before 
the  homicide  appellant  always  went  clean 
shaven,  and  we  gather  from  the  statement  of 
facts  that  since  the  homicide  he  had  let  his 
whiskers  grew  out.  We  cannot  see  that  if 
any  of  this  testimony  could  be  held  to  oe, 
under  any  circumstances,  Inadmissible,  it  is 
cf  such  gravity  or  importance  as  could  possi- 
bly have  injured  appellant;  nor,  indeed,  do 
we  believe  that  It  waa  subject  to  urloiu  ob- 
jection. 
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9.  Again  complaint  Is  made  that  tbe  court 
erred  In  charging  the  Jury  on  tbe  law  ot 
murder  in  the  second  degree  and  in  submit- 
ting to  the  jury  the  issue  of  manslaughter, 
on  the  grounds,  in  substance,  that  the  evi- 
dence did  not  raise  either  of  these  issues,  and 
that  the  effect  of  including  them  in  the 
charge  was  to  confuse  and  possibly  mislead 
the  Jury.  It  is  conc^ed  and  stated  in  the 
brief  by  appellant  that  ordinarily  this  would 
not  be  error,  but  in  view  of  the  fact  that 
there  is  no  pretense  that  the  Icilling  was  Jus- 
tified, in  self-defense,  or  for  any  other  rea- 
son, and  that  the  sole  defense  is  Insanity, 
that  the  killing,  if  appellant  was  legally  re- 
sponsible, was  unquestionably  one  of  murder 
in  the  nrst  degree.  We  do  not  think  that  the 
contention  of  appellant  that  he  was  preju- 
diced b^  the  submission  of  these  issues,  or 
that  tbe  jury  were  thereby  confused,  can,  in 
the  face  of  this  record  and  the  finding  of 
the  jury,  be  sustained.  But  for  one  or  two 
circumstances  included  in  tbe  record,  we 
would  have  no  hesitancy  In  holding  that  mur- 
der in  the  second  degree  was  not  in  tbe  case. 
It  will  be  remembered,  as  noticed  above,  that 
one  witness  testified  that  only  about  a  half 
hour  before  the  homicide  appellant  spoke  to 
him  in  a  state  of  great  excitement  with  ref- 
erence to  what  he  believed  was  an  invasion 
of  his  rights  and  an  unlawful  sequestration 
of  his  property  by  some  one,  probably  the  de- 
ceased, and  the  witness  accompanying  him. 
This  raises,  to  our  minds,  the  issue  of  murder 
in  the  second  degree,  and  we  think  it  safer 
for  the  court  to  have  pursued  the  policy,  as 
was  done  in  this  case,  and  to  charge  on  this 
degree  of  unlawful  homicide.  We  do  not 
think  the  court  was  required  to  charge  on 
manslaughter,  but  the  submission  of  the  is- 
sue was  favorable  to  appellant,  and  he  can- 
not complain. 

10.  The  record  in  this  case  is  a  very  volnm- 
inous  one,  and  many  questions  are  urged 
on  us  with  great  vigor  and  earnestness  as 
grounds  for  reversal  of  the  Judgment  of  con- 
viction. That  appellant  is  a  singular  and 
strange  man  is  not  to  be  denied.  That  be 
may  be  insane  in  the  light  of  this  record  is 
possible.  That  issue,  however,  was  submit- 
ted to  the  triers  of  all  matters  of  fact.  Un- 
der a  charge,  as  we  believe,  not  subject  to 
substantial  criticism,  the  jury  have  affirmed 
their  solemn  conviction  that  at  the  time  he 
shot  and  killed  the  deceased  he  was  laboring 
under  no  Insanity  or  such  infirmity  of  mind  as 
would  In  law  excuse  him  from  his  horrible 
net.  Otherwise  than  insanity  there  is  no  pos- 
sible defense  in  the  case.  Whatever  view,  as 
an  original  question,  we  might  have  in  re- 
spect to  the  matter,  a  due  observance  of  the 
well-settled  law  that,  where  there  is  a  con- 
flict in  the  evidence,  the  finding  of  tbe  jury 
should  not  be  disturbed,  we  would  be  utterly 
without  excuse  to  place  any  impression  or 
conviction  of  our  own  against  that  of  the  12, 


who,  being  sworn  to  try  the  case,  beard  tbe 
evidence,  saw  the  witnesses,  and  had  sach 
opportunities  as  we  cannot,  in  the  nature 
of  things,  have  for  reaching  a  Just  verdict. 
Again,  in  such  cases  a  high  regard  should  be 
bad  for  the  action  of  the  trial  court  The 
law  charges  blm.  In  the  first  instance,  with 
tbe  responsibility  of  setting  aside  verdicts 
of  juries  where  the  evidence  Is  insufficient  to 
sustain  their  action.  Tbe  verdict  comes  to 
us  with  tbe  sanction  of  the  trial  court,  and 
we  cannot  believe  that  we  should.  In  the 
light  of  this  record,  set  aside  and  overturn 
the  verdict  of  the  jury  having  tbe  sanction 
and  approval  of  the  trial  court 

We  have  therefore,  as  we  believe,  but  one 
duty  to  perform,  and  that  is  to  decree,  as  we 
do,  that  tbe  Judgment  be  in  ail  things  af- 
firmed. 


GRAY  V.  PHILLIPS  et  el.t 

(Court  of  Civil  Appeals  of  Texas.     Feb.  24, 

1909.     Rehearing  Denied  March  31,  1900.) 

1.  Death    (J    14*)— Action    fob    UNtAWFUi, 
Death— Elements. 

To  sustain  an  action  by  a  widow  for  her- 
self and  as  next  friend  for  her  minor  children 
for  the  unlawful  killing  of  her  husband,  it  is 
only  necessary  to  show  an  unlawful  killing  of 
decedent  by  defendant,  and  the  grade  of  the_  of- 
fense is  immaterial,  and  to  defeat  the  action. 
defendant  must  show  that  the  killing  was  in 
self-defense. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  16 ;   Dec.  Dig.  {  14.»] 

2.  HoMiciOB  (8  23»)— Gbade  of  Houicide. 

Under  White's  Ann.  Pen.  Code,  art.  70S. 
providing  that,  thoueh  a  homicide  may  show 
no  deliberation,  yet,  if  the  person  guilty  there- 
of provoked  a  contest  with  the  apparent  in- 
tent of  killing  or  doing  serious  bodily  injury, 
the  offense  is  not  manslaughter,  one  provoking 
a  contest  with  the  apparent  intent  of  killing 
or  doing  serious  bodily  harm  to  his  adversary 
is  not  justified  in  the  killing  of  his  adversary 
even  to  save  his  own  life,  and  on  his  killing 
his  adversary,  he  Is  guilty  at  least  of  murder 
in  the  second  degree,  but  if  the  slayer  provoked 
the  contest  without  any  intention  to  kill,  or 
inflict  a  serious  bodily  injury,  and  suddenly 
without  deliberation  killed  bis  adversary,  the 
killing  may  be  of  a  lower  grade  than  murder. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  {  39;    Dec.  Dig.  {  23.*] 

3.  Death  (8  14*)  —  Action  fob  Wbongfci. 
Death— Self-Defense. 

Where  defendant,  informed  by  his  wife  that 
decedent  had  insulted  her,  armed  himself  with 
a  view  of  meeting  decedent  to  abuse  him,  and 
on  meeting  decedent  cursed  and  abused  him  and 
decedent  walked  awa^  from  defendant,  who  con- 
tinued to  use  vile  epithets,  and  decedent  turned 
on  defendant  with  a  knife,  whereupon  defend- 
ant liegan  to  shoot  him,  and  contmned  while 
decedent  was  running  away,  defendant  was 
not  entitled  to  the  perfect  right  of  selE-defenne, 
and  he  was  civilly  liable  to  the  widow  and 
children  of  decedent  for  the  killing. 

[Ed.  Note.- For  other  cases,  see  Death,  Cent. 
Dig.  §  16;   Dec.  Dig.  g  14. •] 

4.  Death  (§  1021^*)— Action  fob  WaeNOFui. 

KlLLlNO--OBnEBINO   AUTOPSY. 

Where,  in  an  action  by  a  widow  for  hor- 
self  and  minor  children  for  the  unlawful  killing 
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of  her  husband  by  defendant,  there  was  evidence 

flint  all  of  the  shots  entering  the  body  of  dece- 
dent did  so  from  the  rear,  and  witnesses  tes- 
tified that  the  firing  was  almost  instantaneous, 
and  that  immediately  after  the  first  shot  dece- 
dent was  seen  fleeine  from  defendant,  the 
court  properly  overruled  defendant's  motion  for 
an  autopsy  on  the  ground  that  an  autopsv 
would  show  that  defendant  was  acting  in  self- 
defense,  and  that  he  began  to  shoot  when  de- 
ceased was  facing  him  with  a  knife  in  his  hand. 
[Ed.  Note.— For  other  cases,  see  Death,  Doc. 
Dig.  {  102%.»] 

5.  Death  (J   102%*)— Actionb— Eschumation 
OF  Body. 

The  court  has  inherent  power  to  order  the 
exhuming  of  a  dead  body  on  it  appearing  that 
justice  and  right  will  be  defeated  m  case  such 
order  is  not  made. 

[Ed.  Note. — For  other  cases,  see  Death,  Dec. 
Dig.  {  102%.»] 

6.  JcRT  (J  67*)  —  Summoning  Juet  — Stat- 
utes. 

Rev.  St  1895,  art.  3150,  authorizes  the 
court  to  supply  Jurors  on  the  failurf  of  the 
commissioners  to  select  them.  Article  3184 
gives  the  court  authority  to  direct  the  sheriff  to 
summon  jurors  when  none  have  t>eeu  selected 
by  the  commissioners.  The  court  of  a  county 
ordered  the  commissioners  to  select  the  jury  for 
the  first  weeic  of  the  succeeding  term.  Subse- 
quently a  cause  was  transferred  to  the  county, 
and  was  not  reached  in  the  first  week,  and  no 
trial  during  the  week  was  demanded  by  defend- 
ant. During  the  second  week,  at  which  time 
no  jury  was  in  attendance,  the  case  was  called, 
and  defendant  demanded  a  jury.  Held,  that 
the  court  properly  diluted  the  sheriff  to  sum- 
mon jurors  for  the  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  {  67.*] 

7.  Depositions    (f    81*)— Withdbawai,   fob 

CoBBEcnoN  or  Ibbeoulabities. 

A  deposition  may  be  withdrawn  and  ir- 
regularities corrected  by"  the  officer  taking  it 
under  the  order  of  the  court,  and  this  can  lie 
done  in  the  presence  of  the  court. 

[EM.  Note. — ^For  other  cases,  see  Depositions, 
Cent.  Dig.  i  213;    Dec.  Dig.  $  81.»] 

&  DEPOsmoNs  (S  81*)  —  Withdbawai,  fob 

CORBECTION  of  IRBEOCI.ABITIES. 

Where  depositions  not  properly  returned  by 
the  ofiicer  taking  them  had  not  been  tampered 
with,  the  court  might  permit  their  withdrawal 
for  the  correction  of  the  irregularities,  and 
then  permit  their  use,  on  the  officer  making  the 
required  corrections. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  §  21?;   Dec.  Dig.  $  81.*] 

9.  WirNESSES  ((  37*)— Competency— Knowl- 
edge. 

In  an  action  for  damages  for  an  unlawful 
killing,  witnesses  acquainted  with  decedent,  run- 
ning a  farm,  and  who  of  their  own  knowledge 
knew  what  returns  decedent  received  from  his 
work,  might  testify  as  to  the  average  amount 
received  by  decedent  from  his  work. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  f  80;   Dec.  Dig.  I  37.»] 

10.  Death  (§  102%*)- AcnoN  fob  Unlawful 
Death— Conduct  op  Tbial. 

Where,  in  an  action  for  negligent  death, 
a  motion  for  an  autopsy  of  the  body  of  dece- 
dent for  the  purpose  of  establishing  defendant's 
theory  of  self-defense  was  properly  denied,  the 
refusal  to  permit  the  motion  to  be  read  to  the 
jury  was  proper. 

[Ed.  Note. — For  other  cases,  see  Death,  Dec. 
Dig.  §  102%.»] 


11.  Death  (J  60*)  —  Acrroir  fob  Wbonoful 
Death— Evidence— Admissibility. 

Where,  in  an  action  by  a  widow  and  her 
minor  children  for  the  unlawful  killing  of  her 
husband  by  defendant,  the  evidence  justified  the 
jury  in  finding  that  decedent  at  the  time  of  the 
difficulty  was  not  facing  defendant,  but  was 
fleeing  from  him,  while  defendant  was  pursuing, 
abusing,  and  shooting  him,  the  refusal  to  per- 
mit an  expert  to  give  his  opinion  as  to  whether 
a  pistol  ball  striking  a  body  just  below  the 
point  of  the  right  slioulder  blade  would  pass 
diagonally  through  and  out  of  the  body  or  would 
lodge  therein,  offered  in  support  of  defendant's 
contention  that  the  first  shot  went  into  the 
breast  of  decedent  and  not  into  his  back,  was 
proper. 

[Ed.  Note.-^For  other  cases,  see  Death,  Cent. 
Dig.  !  79;   Dec.  Dig.  {  60.»] 

12.  Death  (|  104*)- Action  fob  Unlawful 
Killing — E\'idence— Instbuctions. 

Where,  in  an  action  by  a  widow  and  her 
minor  children  for  the  unlawful  killing  of  her 
husband,  the  evidence  showed  an  actual  attack 
by  decedent  on  defendant  at  the  time  of  the 
liilling,  a  charge  stating  the  law  as  to  the  right 
of  defendant  to  defend  against  an  attack,  but 
omitting  to  state  the  right  to  defend  against 
an  apparent  attack,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  §  142;    Dec.  Dig.  {  104.*] 

13.  Trial  (8  256»)— Instructions— Requests 
-Necessity. 

A  party  complaining  of  an  instruction  cor- 
rect as  far  as  it  goes,  but  not  as  fliU  as  might 
he  desired,  must  present  a  special  charge  in- 
corporating his  view  of  the  law  on  the  subject. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  628;    Dec  Dig.  I  25C.»] 

14.  Death   (8  95*)- Action   fqb  Unlawful 
Killing— Damages. 

The  measure  of  recovery  by  a- widow  and 
minor  children  for  the  unlawful  killing  of  dece- 
dent is  such  amount  if  paid  now  as  will  com- 
pensate the  widow  and  children  for  the  actual 
damages,  and  may  include  such  pecuniary  bene- 
fits as  the  widow  had  a  reasonable  expe<rtation 
of  receiving  from  decedent  had  he  lived,  and 
may  include  in  addition  to  such  pecuniary  bene- 
fits to  the  children  the  reasonable  value  of  the 
nurture,  care,  and  education  that  they  would 
have  received  from  decedent  had  be  lived. 

[EJd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  8  120;   Dec  Dig.  8  95.»] 

Appeal  from  District  Court,  Burnet  Coun- 
ty; Clarence  Martin,  Judge.  • 

Action  by  Mrs.  Emma  Phillips,  for  herself 
and  as  next  friend  for  her  minor  children, 
against  Don  F.  Gray.  From  a  Judgment 
for  plaintiffs',  defendant  api)ealB.    Affirmed. 

Ike  D.  White,  T.  B.  Hammond,  Flack  & 
Dalrymple,  and  McLean  &  Spears,  for  ap- 
pellant.    Slator  Se  Oatm.in, .  for  appellees. 

RICE,  J.  On  the  12th  day  of  January, 
1907,  Don  F.  Gray,  appellant,  shot  and  killed 
Will  Phillips,  iu  the  village  of  Valley  Springs, 
Llano  county,  and  this  action  is  brought 
by  Mrs.  limma  Phillips,  surviving  widow  of 
Will  Phillips,  for  herself  and  as  next  friend 
for  her  four  minor  children.  Joined  by  the 
father  of  Will  Phillips,  to  recover  damages 
for  said  killing,  alleging  the  same  to  have 
been  unlawfully,  maliciously,  and  wrouj;- 
fully  done.    Appellant  answered  by  a  geu- 
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eral  demurrer,  special  exceptions,  and  plea 
of  self-defense.  There  was  a  Jury  trial  and 
verdict  and  Judgment  In  favor  of  Mrs.  Phil- 
lips and  the  children,  the  father  of  deceased 
having  disclaimed  any  Interest  therein,  for 
the  sum  of  $8,750,  actual  damages,  which  was 
prorated  by  the  Jury  between  the  mother  and 
the  children  In  accordance  with  the  charge  of 
the  court,  from  which  this  appeal  Is  prose- 
cuted. 

Appellant  seeks  to  Justify  said  killing  on 
the  ground  of  self-defense,  and  by  his  first 
assignment  of  error  urges  that  the  trial  court 
erred  In  overruling  his  motion  asking  that  a 
committee  of  three  reputable  physicians  be 
appointed  to  exhume  the  body  of  deceased 
and  make  an  autopsy  thereon  for  the  pur- 
pose of  ascertaining  whether  or  not  three 
bullets,  which  he  claimed  were  fired  by  talm 
into  the  body  of  deceased  and  did  not  pass 
through,  could  be  found  in  said  remains.  It 
is  shown  by  the  evidence:  That  about  the 
3d  day  of  January  next  before  the  killing 
deceased  had  been  employed  by  the  defend- 
ant to  trap  wolves  for  him,  and,  in  the  pur- 
suit of  such  occupation,  was  staying  at  the 
house  of  defendant,  and  that  during  his  ab- 
sence from  home  deceased  made  indecent 
proposals  to  the  wife  of  defendant,  of  which 
he  was  promptly  informed  by  her.  That 
thereupon  defendant  armed  himself  with  a 
pistol  for  the  purpose  of  going  to  Valley 
Springs,  where  he  expected  to  meet  deceased, 
saying  that  he  intended  to  "call"  him  about 
such  insult.  That  on  Saturday,  the  day  of 
the  killing,  defendant,  accompanied  by  bis 
brother-in-law,  Gordon  Mayes,  did  go  to  Val- 
ley Springs,  where  he  met  the  deceased  at 
a  store  in  said  village,  and  requested  him  to 
come  out,  saying  that  he  wanted  to  see  him, 
whereupon  they  both  went  out  of  the  back, 
or  south,  door  of  the  store  a  short  distance 
away,  and  stopped,  defendant  preceding  de- 
ceased. There  were  a  number  of  t)ersons  in 
and  about  the  gallery  of  the  east  door,  and 
some  at  the  north  door,  which  was  the  front 
of  the  store,  but  none  of  them  were  in  posi- 
tion to  see  what  occurred  between  defendant 
and  deceased.  Defendant  stated  that,  as  he 
stepped  out  of  the  back  door  and  looked 
around,  he  saw  deceased  with  his  knife  In 
his  hand.  That  "we  went  to  a  fence,"  and 
that  he,  defendant,  asked  the  deceased  if  be 
had  not  always  been  treated  right  at  his 
house.  Deceased  replied,  "Yes."  Whereup- 
on defendant  said:  "Were  you  ever  mis- 
treated?" Deceased  said,  "No."  That  de- 
fendant then  said :    "Q d your  heart, 

what  did  you  do  Nora  [meaning  defendant's 
wlfel  like  you  did  for?"  Whereupon  deceas- 
ed said:  "Don,  I  don't  blame  you  for  being 
mad ;  but  I  am  not  going  to  take  any  abuse 

off  you."    Then  defendant  said :    "You  G 

d s b ,  you  have  got  to  take  It 

1  have  got  it  to  give,  whether  you  take  it 
or  not"  Deceased  then  turned,  and  walked 
towards  the  back  door  of  the  store  tolerably 
fast,   defendant   following  him.     When  he 


reached  within  three  or  four  feet  of  the  beck 
door,  deceased  turned  around  and  said  to 

defendant:     "G d yon,   shut   np." 

Then  defendant  said :  "You  G — —  d bas- 
tardly 8 b— ,  you  will  have  to  make 

me."  Deceased,  saying  that  he  could  do  it, 
turned  on  defendant  with  bis  knife  drawn, 
whereupon  defendant  grabbed  his  gun  and 
shot  him.  He  was  then  facing  defendant, 
some  six  or  ten  feet  away.  That  defendant 
tired  three  shots  as  fast  as  he  could.  At 
the  first  shot  deceased  turned  and  ran  for 
the  door,  and,  when  he  went  out  of  sight, 
defendant  stopped  shooting. 

The  above  recital  of  facts  is  taken  from 
brief  of  appellant,  and  is  his  own  statement 
of  the  occurrence.  It  was  shown  from  the 
evidence  that,  while  noue  of  the  parties  at 
the  store  saw  the  first  shot,  still,  after  hear- 
ing the  first  shot  it  appears  that,  upon  look- 
ing up,,  two  at  least  of  the  persons  near 
the  east  door  saw  the  deceased  coming  into 
the  store  In  a  bent  posture,  dragghig  his 
right  leg  behind  him,  with  defendant  follow- 
ing with  a  pistol  in  his  hand.  Those  who 
dressed  and  examined  the  body  of  the  de- 
ceased after  the  shooting  say  that  they  found 
four  wounds  upon  his  person — one  Just  below 
the  right  shoulder  blade,  one  back  of  the 
right  blp,  one  In  the  left  breast  and  one  Just 
above  the  right  ear — that  the  one  in  the  back 
of  the  shoulder  and  the  liip  apx>eared  to  be 
about  the  same  size,  smooth,  round  holes, 
with  the  flesh  pressed  in ;  that  the  one  in  the 
left  breast  was  about  five  inches  higher  on 
the  body  than  the  one  in  the  back,  and  this 
one  presented  a  larger  and  rougher  and  more 
ragged  appearance  than  did  the  one  in  the 
back,  with  the  flesh  pressed  outward.  While 
there  was  some  testimony  from  defendant's 
witnesses  that  there  was  very  little  difference 
In  the  appearance  of  the  wounds  in  the  back 
and  those  in  the  front,  still  It  appears  that 
they  made  no  special  examination  of  these 
wounds.  From  this  testimony  it  was  con- 
tended on  the  part  of  plaintiffs  that  the  de- 
fendant shot  the  deceased  three  times  with  a 
pistol,  one  of  the  balls  entering  the  back  near 
his  shoulder  blade  and  coming  out  through 
the  breast,  while  the  other  entered  the  back 
part  of  the  hip,  but  did  not  come  out,  and 
that  the  wound  above  the  right  ear  was  from 
one  of  the  shots,  thus  accounting  for  all  of 
said  shots ;  while,  on  the  other  band,  the  de- 
fendant testified  and  contended  that  the  first 
shot  was  fired  while  the  deceased  was  facing 
him  and  went  Into  the  breast  and  did  not 
come  out,  and  that  the  other  two  bullet  holes 
were  made  by  shots  while  the  deceased  was 
going  from  him,  and  that  neither  of  said 
three  balls  came  out,  thus  accounting  for  the 
three  shots,  and  that  the  wound  on  the  side 
of  the  head  above  the  ear  was  not  a  gunshot 
wound,  but  was  likely  made  in  falling  against 
some  object  Inside  of  the  store,  probably  a 
nail  keg  near  by. 

Defendant's  motion  asking  for  an  autopsy 
set  up  these  facts  and  was  based  upon  them, 
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alleging  that  they  supported  bis  theory  of 
self-defense,  and  that  the  autopsy  would  dis- 
close three  balls  in  the  body  of  deceased,  and. 
In  addition  thereto,  stated  that  there  was  no 
other  source  from  which  said  testimony  could 
be  procured,  and  proffered  to  pay  and  deposit 
In  court  whatever  sum  the  court  might  de- 
termine to  be  necessary  to  defray  the  ex- 
penses of  said  autopsy.  This  motion  was  re- 
sisted by  the  plaintiffs,  and  was  overruled, 
upon  which  ruling  defendant  predicates 
error.  In  order  to  sustain  this  prosecution. 
It  Is  only  necessary  to  show  an  unlawful  kill- 
ing of  the  deceased  by  the  defendant  It 
Is  Immaterial  as  to  what  the  grade  of  the 
offense  would  be  in  a  civil  prosecution,  such 
as  this,  so  that  If  the  evidence  In  this  case 
failed  to  show  that  the  killing  was  In  self-de- 
fense, and  also  failed  to  show  that  it  was 
murder,  still,  if  from  the  evidence  it  appear- 
ed that  the  offense  was  manslaughter,  then 
the  defendant  could  not  justify  said  killing, 
and  the  plaintiffs  would  have  the  right  to  re- 
cover. 

In  Reed  v.  State,  11  Tex.  App.  511,  40  Am. 
Rep.  795,  Judge  White,  In  delivering  the 
opinion  of  the  court,  quoting  from  Black- 
stone,  says :  "  'Self-defense,  therefore,  as  It 
Is  justly  called  the  primary  law  of  nature,  so 
It  is  not,  neither  can  it  be  in  fact,  taken 
away  by  tbe  law  of  society.  In  the  English 
law  particularly  It  Is  held  an  excuse  for 
breaches  of  the  peace,  nay,  even  for  homicide, 
but  care  must  be  taken  that  resistance  does 
not  exceed  the  botinds  of  mere  defense  and 
prevention,  for  then  the  defendant  would  be- 
come the  aggressor.'  But  the  right  of  self- 
defense,"  continues  Judge  White,  "though  in-, 
alienable,  is  and  should  to  some  extent  be 
subordinated  to  the  rules  of  law  regulating 
its  proper  exercise,  and  so  the  law  has  wise- 
ly jjrovlded.  It  may  be  divided  Into  two  gen- 
eral classes,  to  wit:  Perfect  and  Imperfect 
right  of  self-defense.  A  perfect  right  of  self- 
defense  can  only  obtain  and  avail  where  the 
party  pleading  it  acted  from  necessity,  and 
was  wholly  free  from  wrong  or  blame  In  oc- 
casioning or  producing  the  necessity  which 
required  his  action.  If,  however,  he  was  In 
the  wrong — If  he  was  himself  violating  or  In 
the  act  of  violating  the  law — and  on  ac- 
count of  his  own  wrong  was  placed  in  a  sit- 
uation wherein  It  became  necessary  for  him 
to  defend  himself  against  an  attack  made  up- 
on him  which  was  superinduced  or  created 
by  bis  own  wrong,  then  the  law  justly  limits 
bis  right  of  self-defense,  and  regulates  It  ac- 
cording to  the  magnitude  of  his  own  wrong. 
Such  a  state  of  case  may  be  said  to  Illus- 
trate and  determine  what  In  law  would  be 
denominated  the  Imperfect  right  of  self-de- 
fense. Whenever  a  party  by  his  own  wrong- 
ful act  produces  a  condition  of  things  where- 
in It  becomes  necessary  for  his  own  safety 
that  be  should  take  life  or  do  serious  bodily 
harm,  then.  Indeed,  the  law  wisely  Imputes  to 
blm  his  own  wrong  and  Its  consequences  to 
tbe  extent  that  ^ey  may  and  should  be  con- 


sidered in  determining  the  grade  of  offense, 
which  but  for  such  acts  would  never  hav« 
been  occasioned.  Mr.  Bishop  says:.  The 
rule  is  commonly  stated  in  tbe  American 
cases  thus:  If  the  individual  assaulted,  be- 
ing himself  without  fault,  reasonably  appre- 
hends death  or  serious  bodily  barm  to  him- 
self unless  he  kills  tbe  assailant,  the  killing 
is  justifiable.'  1  Bisb.  Cr.  L.  865.  But  a  per- 
son cannot  avail  himself  of  a  necessity  which 
he  has  knowingly  and  willfully  brought  upon 
himself.  State  v.  Neeley,  20  Iowa,  108; 
Adams  v.  People,  47  111.  376 ;  State  v.  Starr. 
88  Mo.  270.  That  Is,  It  wiU  not  afford  blm  a 
justification  in  law.  See  2  Cooley's  Black, 
book  4,  c  14,  p.  ISO.  How  far  and  to  what 
extent  be  will  be  excused  or  excusable  In 
law  must  depend  upon  the  nature  and  char- 
acter of  tbe  act  he  was  committing,  and 
which  produced  the  necessity  that  be  should 
defend  himself.  When  his  own  original  act 
was  in  violation  of  law,  then  the  law  takes 
that  fiict  Into  consideration  In  limiting  his 
right  of  defense  and  resistance  whilst  In  the 
perpetration  of  such  unlawful  act  If  be 
was  engaged  in  the  commission  of  a  felony, 
and  to  prevent  its  commission  the  party  see- 
ing it  or  about  to  be  injured  thereby  makes 
a  violent  assault  upon  him,  calculated  td 
produce  death  or  serious  bodily  barm,  and 
in  resisting  such  attack  he  slay  his  assailant, 
the  law  would  impute  tbe  original  wrong  to 
the  homicide,  and  make  It  murder.  But,  If 
tbe  original  wrong  was  or  would  have  been 
a  misdemeanor,  then  tbe  homicide  growing 
out  of  or  occasioned  by  It  though  In  self-de- 
fense from  an  assault  made  upon  him,  would 
be  manslaughter  under  the  law." 

With  reference  to  provoking  a  difficulty, 
our  Code  (see  White's  Ann.  Pen.  C!ode,  art 
708)  provides  that  a  homicide  may  take 
place  under  circumstances  showing  no  delib- 
eration, yet  if  the  person  guilty  thereof  pro- 
vokes a  contest,  with  the  apparent  intention 
of  killing  or  doing  serious  bodily  Injury  to 
tbe  deceased,  tbe  offense  does  not  come  with- 
in the  definition  of  manslaughter. 

There  are  numerous  decisions  of  our  own 
courts  construing  this  statute,  all  of  tbem 
holding  that,  if  a  party  provokes  a  contest 
with  the  apparent  intention  of  killing  or  do- 
ing serious  bodily  harm  to  bis  adversary, 
then  In  no  event  Is  be  justified  in  such  case 
In  killing  his  adversary,  even  to  save  his 
own  life;  and.  If  he  kills  his  adversary  un- 
der such  circumstances,  he  would  be  guilty 
at  least  of  murder  In  the  second  degree.  But 
If  the  slayer  provoked  the  contest  without 
any  Intention  to  kill  or  Inflict  serious  bodily 
Injury,  and  suddenly,  without  deliberation, 
did  the  act  of  killing,  while  tbe  act  would 
not  be  justifiable  homicide,  still  It  might  be 
of  a  lower  grade  of  homicide  than  murder. 
See,  In  support  of  this  doctrine.  Green  v. 
State,  12  Tex.  App.  445;  Reed  v.  State,  su- 
pra ;  King  V.  State,  13  Tex.  App.  277 ;  Cart- 
wright  V.  State,  14  Tex.  App.  486,  and  other 
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cases  dted  In  the  note  to  said  article  In 
White's  Penal  Code.  In  discussing  this  pro- 
Tlslon  of  tbe  Code  in  Green  t.  State,  supra, 
Judge  Wilson  says:  "But  suppose  the  contest 
was  provoked  without  any  apparent  Inten- 
tion of  killing  or  doing  serious  bodily  in- 
jury, what  then  would  be  the  legal  effect  of 
the  provocation?  Looking  at  the  question  as 
affected  by  this  statutory  provision,  we  be- 
lieve the  true  doctrine  to  be  this:  (1)  If  the 
slayer  provoked  a  contest  with  the  deceased 
with  the  apparent  intention  of  killing  him  or 
doing  him  some  serious  bodily  Injury,  he  is 
guilty  of  murder,  although  he  may  hare  done 
the  act  of  killing  suddenly,  without  delibera- 
tion, and  in  order  to  save  his  own  life.  The 
law  allows  no  justification  in  such  a  case  and 
no  reduction  of  the  grade  of  homicide.  (2) 
But  if  the  slayer  provoked  the  contest  with- 
out any  intention  to  kill  or  inflict  serions 
bodily  Injury,  and  suddenly,  without  delibera- 
tion, did  the  act  of  killing,  while  the  act 
would  not  be  justifiable  homicide,  still  It 
might  be  reduced  to  a  lower  grade  of  homi- 
cide than  murder."  The  same  doctrine  is 
quoted  with  approval  In  King  v.  State,  su- 
pra. In  discussing  this  doctrine,  especially 
with  reference  to  the  character  of  wrong 
that  will  abridge  the  right  of  self-defense, 
Judge  Hurt  in  Cartwrlght  v.  State,  supra, 
says:  "Wliat  character  of  wrong  acts  must 
produce  the  necessity  to  take  life?  Suppose 
the  wrong  acts  were  not  calculated  to  pro- 
duce the  necessity,  but  did  have  this  effect 
Again,  suppose  the  wrong  acts  were  not  In- 
tended to  produce  the  necessity  by  the 
-wrongdoer.  Would  the  party  guilty  of  the 
wrong  acts  be  guilty  of  culpable  homicide 
-who  to  save  his  own  life  takes  the  life  of 
another  under  the  supposed  cases?  Just 
here  It  is  necessary  for  us  to  consider  the 
nature  and  quality  of  the  act,  the  doing  of 
which  will  so  far  abridge  one's  right  of  self- 
defense  that  if  he  kill  another,  although  to 
save  himself  from  death  or  great  bodily  harm 
he  will  yet  be  guilty  of  a  felonious  homicide 
In  some  of  Its  degrees.  It  would  be  quite  dif- 
ficult to  lay  down  a  general  rule  by  which 
all  wrongful  acts  could  be  tested,  and  judg- 
ed sufficient  or  not  sufficient  to  deprive  one 
of  the  complete  right  of  self-defense.  This 
we  will  not  attempt,  but  at  present  will  con- 
fine ourselves  to  the  conclusions  reached  by 
an  examination  of  quite  a  number  of  cases. 
From  these  cases  we  conclude  that  the  doing 
of  the  following  acts  is  held  so  far  to  abridge 
a  man's  right  of  defense  that,  If  he  therefore 
kill  another,  he  cannot  be  acquitted  of  all 
crime: 

"(1)  Using  provoking  language  or  resorting 
to  any  other  device  in  order  to  get  another 
to  commence  an  assault,  so  as  to  have  a  pre- 
text for  taking  his  life,  or  to  have  a  pretext 
for  inflicting  on  him  bodily  harm.  Stewart 
V.  State,  1  Ohio  St.  60;  Adams  v.  People,  4T 
111.  376. 

"(2)  Provoking  another  for  the  purpose  of 
.'bringing  him  into  a  quarrel,  so  that  an  affray 


may  be  caused.  Selfrldge's  Case,  H.  &  T. 
on  Self-Defense,  page  24.  But  In  Selfrldge's 
Case,  though  this  proposition  Is  stated  gener- 
ally, It  is  most  clearly  stated  that  no  words 
nor  libelous  publications,  however  aggravat- 
ing, will  deprive  one  of  the  right  of  self-de- 
fense, If  In  consequence  of  the  same  he  is 
attacked. 

"(3)  Agreeing  with  another  to  fight  him 
with  deadly  weapons.  State  t.  Hill,  20  N.  C. 
029,  34  Am.  Dec.  396.     •     •     • 

"(5)  Going  to  the  place  where  another  la 
with  n  deadly  weapon  for  the  pnrpoee  of 
provoking  a  difllcnlty,  or  with  the  intent  of 
having  an  affray.  Neeley's  Case,  20  Iowa, 
108;  Benham's  Case,  23  Iowa,  154,  92  Am. 
Dec.  416,  and  other  cases. 

"The  doing  of  the  acts  contained  in  the 
former  illustrations  wi^  deprive  the  party 
of  the  right  of  a  complete  or  full  defense. 
There  Is,  however,  another  very  important 
question  presented  in  the  fifth  proposition. 
Suppose  that  a  person  should  go  armed  to 
the  place  where  another  is.  Intending  to  pro- 
voke a  difflcuity.  but  says  nor  does  anything 
to  tbe  other  at  all  or  says  nor  does  anything 
to  the  other  tending  to  show  his  purpose 
was  to  provoke  him  to  a  dtfflcnity;  will  the 
Intent  with  which  he  went,  though  nothing 
said  or  done  by  him  was  intended  or  calcu- 
lated to  provoke  the  other,  deprive  him  of 
the  right  of  self-defense?  By  consulting  the 
cases  we  will  find  that  there  was  some  act 
or  word  done  or  said  tending  to  provoke  the 
other." 

After  discussing  the  Necley  Case  and 
Benham  Case,  above  cited,  continuing.  Judge 
Hurt  says:  "That  he  who  resorts  to  such 
means  or  to  any  means  to  provoke  a  diflicul- 
ty,  with  a  view  to  take  the  life  of  his  vic- 
tim, is  not  only  guilty  of  murder,  but  mur- 
der of  the  first  degree.  Oan  this  be  said  of 
a  person  who  merely  goes  to  another  with 
intent  to  provoke  a  quarrel?  We  think 
not,  unless  the  ultimate  object  or  Intent  Is 
to  take  the  life  of  the  party  or  commit  a 
felonious  assault  in  some  of  its  grades.  In 
Selfrldge's  Case  it  was  held  that:  'No  words 
spoken  or  libelous  publications,  however  ag- 
gravating, will  compromit  bis  complete  right 
of  defense.'  This  should  be  modified,  for  we 
have  seen  that,  if  the  words  were  spoken 
with  the  Intent  to  provoke  an  assault  for  the 
purpose  of  having  a  pretext  for  taking  his 
life,  he  would  be  guilty  of  murder.  There 
is  a  vast  difference  between  this  proposition 
and  that  stated  by  Judge  Dillon,  to  wit,  'to 
bring  on  a  quarrel.'  While  we  might  cite 
100  cases  bearing  upon  this  subject,  but  little 
could  be  learned  of  value,  so  long  as  the 
principle  which  underlies  the  whole  ques- 
tion is  not  correctly  understood.  What,  then, 
is  the  principle?  In  Broom's  Legal  Maxims, 
p.  265,  it  is  said:  'A  man  may  not  take  ad- 
vantage of  his  own  wrong  to  gain  a  f.ivora- 
ble  interpretation  of  the  law.  He  seeks  the 
law  in  vain  who  offends  against  it.'  'It  is 
upon  the  plain  principle,'  said  Judge  Wright 
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In  Neeley'B  Case,  'that  one  cannot  willingly 
«nd  knowingly  bring  upon  himself  the  very 
necessity  which  he  sets  up  for  his  defense.' 
It  would  follow,  therefore,  that  the  conduct 
of  the  party  must  show  that  be  knowingly 
and  willingly  used  language  or  did  acts 
which  might  reasonably  lead  to  an  affray  or 
a  deadly  conflict,  and  that  something  be- 
sides merely  going  to  the  place  where  a  per- 
son slain  is  with  a  deadly  weapon,  for  the 
purpose  of  provoking  a  difficulty,  or  with 
the  Intent  of  having  an  affray,  is  required 
in  order  to  constitute  such  wrongful  act 
But  it  is  not  necessary  that  the  additional 
acts  or  words  should  be  done  or  said  at  the 
time  of  the  homicide.  Neeley's  Case.  The 
former  conduct  of  the  defendant  towards  the 
party  slain,  with  all  of  the  attending  circum- 
stances occurring  before,  and  In  connection 
with  the  fact  that  he  went  to  the  person 
slain,  and  his  language  and  bearing  towards 
him  at  the  time  of  the  homicide,  may  and 
frequently  do  constitute  that  character  of 
provocation  which  estops  the  defendant  from 
pleading  the  necessity  which  could  other- 
wise be  interposed." 

Judge  Hurt  in  Franklin  v.  State,  30  Tex. 
App.  640,  18  S.  W.  474,  says:  "A  party  may 
have  a  perfect  right  of  self-defense,  though 
be  may  not  be  wholly  free  from  blame  in 
the  transaction;  the  question  being.  What  is 
the  nature  of  the  blame?  If  the  blame  or 
wrong  was  not  Intended  to  produce  the  oc- 
casion nor  an  act  which  was  under  the  cir- 
cumstances reasonably  calculated  to  produce 
the  occasion  or  provoke  the  difficulty,  then 
the  right  of  self-defense  would  be  complete, 
though  the  act  may  not  be  blameless.  But 
If  the  act  was  a  violation  of  the  law,  and 
was  reasonably  calculated  to  produce  the  oc- 
casion, then  the  right  of  self-defense  would 
be  abridged."  And,  in  discussing  the  charge 
complained  of  in  that  case,  he  said:  "But 
the  objection  to  the  charge  is  that  it  is  too 
generaL  The  wrongful  act  is  not  named, 
and  the  Jury  might  believe  certain  acts  as 
wrongful  which  are  not  such  in  law.  The 
defendant  might  have  gone  to  the  house 
without  any  Intent  to  injure  him,  aud  yet  his 
presence  there  might  have  been  in  one  sense 
wrongful,  but  not  illegal  nor  calculated  to 
provoke  the  occasion.  This  being  the  case, 
his  right  of  self-defense  would  not  be  abridg- 
ed. The  charge,  it  Is  true,  restricts  the 
wrong  to  a  misdemeanor,  but  the  acts  con- 
stitntlng  the  misdemeanor  are  not  disclos- 
ed." The  same  learned  Judge  on  the  second 
appeal  ot  the  Franklin  Case,  reported  in  34 
Tex.  Cr.  R.  286,  30  S.  W.  231,  after  discuss- 
ing and  quoting  approvingly  the  doctrine 
enunciated  in  Reed's  Case,  supra,  uses  this 
language:  "Again,  and  as  we  have  already 
said,  one  may  be  grullty  of  a  wrongful  act 
which  produces  the  necessity  to  kill  aud  be 
guilty  of  no  offense  though  he  take  life.  If 
the  act,  though  wrongful,  be  not  Illegal  and 
be  not  Intended  to  provoke  a  difficulty,  nor 
reasonably  calculated  to  produce  the  occa- 


sion and  the  necessity  for  taking  human  life, 
and  the  party  kill  to  save  himself,  he  is  Jus- 
tified." The  later  cases  from  the  same  court 
have  not  varied  or  altered  this  rule,  so  far 
as  we  understand  it,  but,  on  the  contrary, 
have  expressly  recognized  the  same. 

In  the  case  or  Carter  v.  State,  37  Tex.  Cr. 
R.  403,  35  S.  W.  378,  which  was  reversed  on 
account  of  the  failure  of  the  lower  court  to 
spedflcaily  apply  the  law  of  provoking  a  dif- 
ficulty to  the  facts  In  band,  but  where  the 
general  doctrine  as  announced  in  the  fore- 
going decisions  was  abstractly  given  In 
charge  by  the  trial  court,  Judge  Davidson, 
delivering  the  opinion  of  the  court,  said: 
"Again,  a  party  may  be  provoked  into  a  dif- 
ficulty, but  the  person  giving  the  provocation 
does  not  lose  his  right  of  self-defense  un- 
less he  Intends  to  provoke  the  difficulty  with 
a  view  to  entering  Into  a  fight  with  his  adi 
versary.  The  main  question  for  the  decision 
of  the  Jury  is  the  intention  with  which  the 
provocation  was  given,  and  this  should  be 
stated  in  the  charge.  In  every  case  involv- 
ing the  question  of  provoking  the  difficulty. 
If  the  defendant  provoked  the  dlffljculty  or 
produced  the  occasion  for  the  purpose  of  in- 
ducing his  adversary  to  make  the  attack,  so 
that  he  could  kill  him,  why  this  is  murder. 
If  there  is  no  felonious  intent,  the  party  in- 
tending an  assault  and  battery,  and  he  is 
forced  to  kill  to  save  his  life,  this  is  man- 
slaughter; but,  unless  there  is  an  intention 
to  have  a  difficulty,  his  right  of  self-defense 
remains  complete.  Some  acts  may  be  com- 
mitted of  such  a  character  as  to  carry  the 
intention  with  them.  This,  however,  is  a 
matter  for  the  Jury.  The  court,  however, 
should  in  all  cases  submit  the  Intention  with 
which  the  provocation  is  given."  In  Vann  v. 
State,  45  Tex.  Or.  R.  434,  77  S.  W.  813,  108 
Am.  St  Rep.  961,  it  is  held  "that  the  court 
in  charging  on  the  law  of  provoking  a  diffi- 
culty should  have  instructed  the  Jury  that 
defendant  must  have  said  or  done  something 
which  produced  the  occasion,  or  brought 
about  and  provoked  the  difficulty,  before  his 
right  of  self-defense  will  be  abridged."  And 
in  Garza  v.  State,  48  Tex.  Cr.  R.  382,  88  S. 
W.  232,  it  is  held  that  "to  render  one  guilty 
of  provoking  a  difficulty,  he  must  be  shown 
to  have  used  some  language  or  done  some 
act  with  that  intent."  In  the  recent  able 
and  elaborate  opinion  of  Judge  Ramsey  in 
Young  V.  State,  53  Tex.  Cr.  R.  410,  110  S. 
W.  446,  where  many  of  the  authorities  upon 
this  subject  are  reviewed,  it  Is  said:  "It  la 
undoubtedly  the  law  of  this  state  that  if  one 
provokes  a  difficulty  in  order  to  have  a  pre- 
text to  kill  an  adversary,  or  Infiict  upon  him 
serious  bodily  injury,  he  cannot  Justify  such 
killing  on  the  ground  of  self-defense,  al- 
though it  may  subsequently  be  necessary  for 
him  to  kill  his  adversary  t6  save  his  own 
life.  It  Is  the  law,  too,  that  if  one  provokes 
a  difficulty  Intentionally.  In  order  to  have  a 
pretext  to  infiict  some  unlawful  injury  upon 
him,  but  not  for  the  purpose  of  killing  him 
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or  inflicting  npon  him  eerlous  bodily  injtiry, 
he  cannot  thereafter  justify  such  killing  on 
the  ground  of  self-defense,  but  that  offense 
will  not  be  murder,  but  will  ordinarily  be 
manslaughter.  Where,  however,  with  no  In- 
tention of  provoking  a  diiBculty  to  kill  or  do 
other  unlawful  violence,  but  It  Is  found  that 
the  acts  and  conduct  of  an  appellant,  though 
not  Intended  by  him  so  to  do,  had  the  effect 
of  inducing  his  adversary  to  assault  him,  it 
cannot  be  held  that  he  thereby  loses  his  right 
of  self-defense,  or  that  such  right  Is  in  any 
soise  Impaired." 

Now,  applying  the  law  as  set  forth  in  the 
foregoing  decisions  to  the  facts  of  tills  case, 
let  us  see  whether  or  not  the  words,  conduct, 
and  acts  of  appellant  before  and  at  the  time 
of  the  difficulty  were  such  as  show  on  his 
part  an  intention  to  provoke  a  difScnlty  with 
deceased,  and  were  reasonably  calculated 
to  effect  that  object,  and  thereby  so  abridge 
his  right  of  self-defense  as  to  make  the  act 
of  killing  under  the  circumstances  unlawful. 
The  testimony  shows  that  appellant's  wife 
had  been  Insulted  by  the  deceased,  and  that 
the  appellant,  having  been  Informed  of  the 
insult,  armed  himself  with  a  view  of  meet- 
ing and  "calling"  the  deceased  about  It, 
knowing  that  it  would  likely  bring  about  a 
difficulty,  because  his  wife  had  told  him 
that  the  deceased  had  asked  her  not  to  tell 
him  about  his  conduct  because  it  would 
cause  trouble.  He  and  deceased  had  known 
each  other  intimately  for  years,  and  it  Is 
reasonable  to  suppose  that  he  knew  what  ef- 
fect abusing  the  deceased  under  such  cir- 
cumstances would  have;  this  being  one  of 
the  purposes  for  which  it  is  shown  he  sought 
the  meeting.  Under  the  law  he  clearly  liad 
the  right  to  demand  an  explanation  of  the 
deceased  of  such  conduct  towards  bis  wife, 
and  If  he  apprehended,  as  the  evidence  show- 
ed that  he  likely  did,  that  out  of  this  Inter- 
view there  might  arise  trouble,  he  had  the 
right  to  arm  himself  for  the  purpose  of  pro- 
tecting himself  from  any  unlawful  assault 
that  he  contemplated  deceased  might  make 
upon  hhu.  But  this  right  to  arm  himself 
did  not  extend  to  any  other  purpose  than 
the  right  to  protect  himself  from  any  un- 
lawful violence  that  might  be  offered  to  him 
by  deceased,  and  did  not  give  him  the  right 
to  become  the  aggressor.  Shannon  v.  State, 
35  Tex.  Cr.  R.  2,  28  S.  W.  687,  60  Am.  St 
Kep.  17.  Now,  the  evidence  of  the  defendant 
himself  shows  without  question  that  he 
sought  the  deceased,  as  be  says,  for  the  pur- 
pose of  "calling"  deceased  out  and  abusing 
him.  While  he  had  the  right  to  demand  an 
explanation  or  an  apology,  he  had  no  legal 
right  to  abuse  the  deceased,  and  thereby 
bring  on  a  difficulty.  The  evidence  shows 
without  going  into  detail  that  the  defendant 
cursed  and  abused  the  deceased,  that  the 
deceased  Immediately  walked  away  from  the 
defendant;  that  the  defendant  pursued  him, 
still  cursing  and  abusing  him,  using  towards 
lilm  the  most  vile  and  opprobrious  epithets 


a  Duin  can  use  towards  another,  at  which 
time,  according  to  his  own  evidence,  the  de- 
ceased told  him  to  "shut  up,"  whereupon  he 

replied:   "Ton  G d s b-^—,  yon 

will  have  to  make  me."  At  this  deceased 
turned  upon  him  with  a  knife,  whereupon  he 
began  to  shoot,  and,  while  the  deceased  was 
fleeing  for  his  life,  tie  continued  to  shoot  un- 
til the  deceased  had  entered  the  store. 

It  is  a  misdemeanor  under  our  law,  punish- 
able by  fine,  for  any  person  to  curse  or  abus» 
another,  or  use  towards  him  any  violently 
abusive  language  under  circumstances  rea- 
sonably calculated  to  provoke  a  breach  of 
the  peace.     Article  599,  White's  Ann.  Pen, 
Code.    Now,  it  seems  to  us  that,  while  de- 
fendant had  the  right  to  demand  an  explana- 
tion or  an  apology  from  deceased,  still  thi» 
did  not  give  him  the  right,  in  the  event  of  a 
refusal  on  the  part  of  deceased  to  satisfac- 
torily explain  or  apologize,  to  curse  and  abuse- 
him  In  such  manner  and  under  such  circum- 
stances as  would  be  reasonably  calculated  to- 
produce'  a  breach  of  the  peace,  t>ecause  so  to- 
do  was  not  only  wrongful  conduct  on  the  part 
of  the  defendant,  but  was  unlawful  as  well, 
and,  together  with  his  acts,  words,  and  con- 
duct at  the  time,  was  reasonably  calculated' 
to  irritate  and  exasperate  the  deceased  Into- 
maklng  an  attack  upon  him,  and  was  tanta- 
mount to  an  assault  ui>on  deceased,  and  could 
not,  as  we  view  It,  be  regarded  by  himself 
in  any  other  light     And.  if  the  saitae  was 
done  for  the  purpose  of  causing  deceased  to 
attack  him,  thereby  making  it  necessary  to- 
defend  himself  from  such  attack  by  deceased- 
(and  every  one  must  be  presumed  to  intend 
the  reasonable,  natural,  and  probable  conse- 
quences of  ills  acts),  then  it  seems  to  us  that 
It  cannot  be  said  with  reason  that  the  de- 
fendant should  not  be  held  responsible  for 
the  occasion  thus  voluntarily  brought  on  by 
himself.    The  law  does  not  require  that  de- 
fendant should  ttave  declared  that  the  pur- 
pose of  his  going  to  meet  the  deceased  was  to- 
kill  or  do  him  serious  bodily  injury,  or  to  as- 
sault him,  before  his  right  of  self-defense 
could  and  should  be  abridged,  but  the  test,, 
we  think,  is:    Do  his  words,  conduct  and' 
acts  at  the  time  make  It  to  reasonably  appear - 
that  such  was  his  purpose?    If  we  are  cor- 
rect In  this,  then  it  follows  that  notwith- 
standing the  fact  that  the  first  shot,  as  con- 
tended by  appellant,  was  fired  by  him  while 
the  deceased  was  facing  him  with  a  knife  in 
his  hand,  still,  under  the  law,  the  killing  un- 
der such  circumstances  would  deprive  him  of 
the  perfect  right  of  self-defense,  and  render 
him,  in  our  judgment  at  least  guilty  of  the 
offense  of  manslaughter.     Hence  it  follows 
that,  if  from  his  own  testimony  the  defend- 
ant was  not  entitled  to  the  perfect  right  of 
self-defense,  then  the  testimony  sought  to  be 
adduced  by  the  autopsy  upon  the  body  of  the 
deceased  would  be  Immaterial,  even  granting 
that  it  would  show,  as  contended  by  appel- 
lant three  balls  in  the  body  of  the  deceased.- 
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But,  if  we  are  incorrect  in  tlie  last  holding, 
still  we  think  the  evidence  Is  ample  to  show 
that  all  of  the  shots  entering  the  body  of  de- 
ceased did  so  from  behind  and  none  of  them 
In  front,  and  that  the  clrcomstances  sur- 
ronndlng  the  transaction,  as  testified  to  by 
the  witnesses,  likewise  support  tliis  theory. 
While  it  is  true  tliat  no  one  other  than  the 
defendant  undertakes  to  testify  as  to  the  at- 
titude of  the  deceased  at  the  very  moment  of 
the  firing  of  the  first  shot,  still  the  firing  was 
rapid,  almost  instantaneous,  and  the  witness- 
es do  state  that  immediately  after  the  first 
shot  the  deceased  was  seen  fleeing  toward 
and  climbing  into  the  back  door  of  the  store 
apparently  wounded.  From  this  evidence 
and  the  appearance  of  the  wounds  themselves 
we  think  the  Jury  could  fairly  conclude  that 
the  deceased  at  the  time  of  the  difficulty  was 
not  facing  the  defendant,  bat,  on  the  contra- 
ry, was  fleeing  from  him,  while  the  defend- 
ant was  pursuing,  abusing  and  shooting  at 
iilm.  And,  so  believing,  we  hold  that  the 
court  did  not  err  in  overruling  his  motion  for 
an  autopsy.  And,  while  we  are  aware  that 
this  ruling  is  in  apparent  conflict  with  the 
opinion  of  the  honorable  Court  of  Criminal 
Appeals  in  this  case  (see  Gray  v.  State  of 
Texas,  114  S.  W.  635)  so  far  as  it  applies  to 
the  refusal  of  the  court  to  order  the  body 
exhumed,  and  for  whose  judgment  we  enter- 
tain the  utmost  respect,  still  we  are  con- 
strained to  believe  that  the  facts  of  this  case 
abundantly  show,  as  held  in  the  dissenting 
opinion  of  Judge  Brooks,  that  the  defend- 
ant provoked  the  difficulty  with  the  deceased 
under  such  circumstances  as  to  deprive  him 
of  the  perfect  right  of  self-defense,  thereby 
rendering  the  killing  of  deceased  unlawful, 
so  that  it  then  became  immaterial  to  order 
the  autopsy,  even  though  it  be  conceded  that 
It  wonid  disclose  facts  sustaining  appellant's 
contention  in  this  respect.  But  we  concur 
with  that  court  In  their  holding  that  there 
may  be  many  Instances  in  which.  In  order 
to  attain  Justice,  an  autopsy  should  be 
granted,  and  that  the  court  should  and  ought 
to  have,  even  in  the  absence  of  a  statute  au- 
thorizing it,  the  Inherent  power  to  order  the 
exhuming  of  a  dead  body,  when  it  has  been 
made  to  appear  that  Justice  and  right  would 
be  defeated  in  the  event  that  such  order  was 
not  made. 

By  his  second  assignment  appellant  nrges 
that  the  court  erred  In  refusing  to  quash  the 
venire  of  25  men  summoned  by  the  sherifT 
under  the  order  of  the  court  from  which  to 
select  the  Jury  in  this  case,  contending  that 
he  was  entitled  to  select  his  Jury  from  those 
drawn  by  the  commissioners.  At  the  In- 
stance of  the  defendant,  the  venue  of  this 
case  was  changed  from  Llano  to  Burnet 
county,  where  the  case  was  tried.  It  appears 
from  the  bill  of  exceptions  that  at  a  previous 
tejrm  of  the  court,  and  before  this  case  had  in 
fact  been  transferred  from  Llano  to  Burnet 
county,  tbe  court,  in  view  of  the  business 


then  upon  Its  docket,  ordered  tbe  Jury  com- 
missioners to  select  a  Jury  only  for  the  first 
week  of  the  succeeding  term,  which  was 
done;  that  thereafter  this  cause  was  trans- 
ferred to  this  court  and  was  not  reached  in 
the  first  week,  and  no  trial  thereof  during 
said  week  was  demanded  by  the  defendant; 
that  on  Wednesday  of  the  second  week,  at 
which  time  no  Jury  was  in  attendance  upon 
the  court  which  had  been  selected  by  the  Jury 
commissioners,  the  case  was  called  for  an 
announcement,  whereupon  the  plaintiffs  waiv- 
ed a  Jnry  trial,  and  agreed  to  try  the  case  be- 
fore the  court  without  a  Jury.  The  defend- 
ant objected  to  said  waiver,  and  demanded 
a  trial  by  a  Jury  selected  by  the  Jury  com- 
missioners. Whereupon  the  case  was  set  by 
ttte  court  for  Friday,  January  17th,  and  the 
sherifT  duly  sworn  and  instructed  to  sum- 
mon a  venire  of  25  men  for  that  day,  which 
he  did  and  from  which  the  Jnry  in  this  <»se 
was  selected.  Article  3150  of  the  Revised 
Statutes  of  Texas  of  1895  provides,  among 
other  things:  "That  If  from  any  cause  the 
Jury  commissioners  should  fall  to  select  Jur- 
ors as  required,  the  court  shall  forthwith  pro- 
ceed  to  supply  a  sufficient  number  of  Jurors 
for  the  term  under  the  provisions  of  this  ti- 
Ue."  Article  3184,  Id.,  gives  the  court  the 
authority  to  direct  the  sherifT  to  summon  Jur- 
ors when  none  have  been  selected  by  the  Jury 
commissioners.  These  articles  have  been  con- 
strued by  the  courts,  and  the  rulings  there 
made  expressly  sustain  the  action  of  the 
court  below.  See  Bates  v.  Smith  (Tex.  Civ. 
App.)  28  S.  W.  64;  RaUway  Co.  v.  Vinson 
(Tex.  Civ.  App.)  88  8.  W.  640;  Western 
Union  Tel.  Co.  v.  Everheart,  10  Tex.  Civ. 
App.  468,  32  S.  W.  90;  T.  &  P.  Ry.  Co.  v. 
Fambrough  (Tex.  (3iv.  App.)  65  S.  W.  189; 
Texas  Midland  R.  B.  Co.  v.  Crowder,  25  Tex. 
Civ.  App.  636,  64  S.  W.  92;  Lucas  v.  John- 
son (Tex.  Civ.  App.)  64  S.  W.  823 ;  Hay  ward 
Lumber  Co.  v.  Cox  (Tex.  Civ.  App.)  104  S. 
W.  404.  So,  we  take  it,  the  law  was  not  vio- 
lated by  the  action  of  the  court  in  this  re- 
spect; but,  on  the  contrary,  the  proper  prac- 
tice was  pursued. 

The  court  sustained  the  motion  of  the  de- 
fendant to  quash  certain  depositions  taken 
at  the  instance  of  plaintifts  before  John  C. 
Oatman,  a  notary  public  of  Uano  county,  be- 
cause the  envelope  in  which  said  depositions 
were  transmitted  did  not  have  Indorsed 
across  the  seal  thereof  the  name  of  the  of- 
ficer purporting  to  have  taken  the  same,  and 
because  said  officer  did  not  certify  that  he 
"in  person"  deposited  the  same  In  the  mail 
for  transmission,  and  because  said  officer  did 
not  Indorse  on  the  envelope  Inclosing  the 
same  the  names  of  all  the  parties  plaintiff, 
but  only  indorsed  thereon  the  number  and 
style  of  the  cause,  to  wit,  "No.  1865.  Mrs. 
Emma  Phillips  et  al.  v.  Don  F.  Gray,"  and  be- 
cause said  officer  did  not  Indorse  on  said  en- 
velope the  names  of  all  of  said  witnesses,  but 
omitted  therefrom  the  name  of  one  of  said 
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witnesses.  Whereupon  the  plalntlSa  moved 
the  court  to  permit  them  to  withdraw  eald 
depositions  and  forward  the  same  to  said  no- 
tary, and  permit  him  to  correct  and  amend 
his  return  in  the  respects  indicated,  wtdch 
motion  was  granted  oyer  the  objection  of 
defendant,  and  said  depositions  forwarded 
to  said  notary  for  the  purposes  indicated. 
The  corrections  and  amendments  were  made, 
and  the  depositions  again  returned  by  mall 
to  the  clerk  of  said  court  Wliereupon  the 
defendant  again  filed  his  motion  to  quash 
said  depositions  (1)  because  the  oflScer  before 
whom  the  same  were  taken  did  not  Indorse 
on  the  envelope  in  which  the  same  were  in- 
closed the  names  of  the  parties  to  this  suit; 
and  (2)  because  said  depositions  were  not 
shown  to  be  in  the  same  condition  as  when 
first  taken,  and  said  defective  return  of  said 
depositions  has  not  been  amended  or  cnred 
in  the  manner  authorized  by  law;  and,  fur- 
ther, because  the  same  were  returned  to  the 
town  of  Llano  by  mall,  express,  or  some  oth- 
er manner  unknown  to  defendant,  and  again 
returned  into  this  court  through  mall  by  said 
Ontman.  This  last  motion,  which  was  not 
verified,  was  overruled,  to  which  defendant 
excepted.  The  following  explanation  is  at- 
tached to  the  bill:  "That,  when  said  order 
was  granted  permitting  said  depositions  to 
be  withdrawn  for  the  purpose  of  permitting 
the  officer  who  took  the  same  to  correct  and 
amend  his  return  thereof,  the  depositions  had 
since  their  receipt  a  few  days  prior  thereto 
by  the  clerk  been  in  the  possession  of  the 
court  and  the  attorneys  in  the  cause,  and 
had  no  appearance  of  having  been  changed, 
altered,  or  in  any  manner  tampered  with; 
that  said  depositions  were  thereupon.  In  ac- 
cordance with  said  order  and  under  the  di- 
rection of  the  court,  forwarded  to  said  officer 
by  due  course  of  mall  to  Llano  to  amend  and 
correct  his  return,  and  thereafter  the  return 
of  said  depositions  was  amended  and  correct- 
ed, and  said  depositions  returned  by  said  of- 
ficer into  said  court  through  mall  in  an  en- 
velope, under  seal,  addressed  to  and  received 
by  the  clerk  of  this  court,  the  said  envelope 
having  the  name  of  the  officer  taking  the  dep- 
ositions written  across  the  seal  thereof,  the 
officer's  certificate  thereon  of  depositing  the 
same  in  the  mall  being  In  legal  form,  and 
showing  that  he  In  person  deposited  said  en- 
velope containing  said  depositions  In  the  mail 
for  transmission,  and  with  the  names  of  the 
parties  to  the  suit  written  thereon  as  In  the 
first  Instance,  as  well  as  the  names  of  all 
the  witnesses  whose  depositions  were  there- 
in contained.  And  that  said  depositions  as 
so  returned  when  received  into  this  court  did 
not  appear  to  have  been  changed,  altered,  or 
in  any  manner  tampered  with  since  they  had 
left  the  possession  of  the  court." 

We  think  the  ruling  of  the  court,  especial- 
ly in  view  of  the  explanation  attached  to  the 
bill,  wtis  correct  It  seems,  under  the  author- 
ities, that  a  deposition  may  be  withdrawn 


and  Irregularities  corrected  by  the  ofBcer 
taking  them  made  under  the  order  of  the 
court.  Certainly  this  can  be  done  in  the 
presence  of  the  court  In  this  instance  it  is 
not  contended  that  the  depositions  them- 
selves had  been  in  any  way.  tampered  wltb 
or  changed,  but,  on  the  contrary,  they  ap- 
peared to  be  the  same  as  when  first  taken. 
The  only  changes  made  were  those  by  the 
officer  to  his  return  In  response  to  plaintiffs' 
motion.  Insurance  Co.  v.  Hird,  4  Tex.  Civ. 
App.  82,  23  S.  W.  393;  G.,  O.  &  S.  F.  Ry.  Co. 
V.  Lyman,  27  Tex.  Civ.  App.  22,  66  S.  W. 
68.  We  think  the  cases  cited  by  appellant 
in  support  of  his  contention  differ  from  the 
case  at  bar,  and  do  not  conflict  with  tb» 
rule  here  announced.  In  the  case  of  Milliken 
V.  Smooth,  71  Tex.  760,  12  S.  W.  69,  10  Am. 
St  Rep.  813,  It  appears  that  the  depositions 
were  taken  without  notice  to  the  opposite 
party,  for  which  reason  they  were  suppress- 
ed. Believing  no  error  was  committed  In 
refusing  to  quash  the  depositions,  we  over- 
rule this  assignment. 

The  sixth,  seventh,  and  eighth  assign- 
ments of  error  complain  of  the  action  of  the 
court  in  permitting  Mrs.  Emma  Phillips  and 
Sam  Phillips  to  testify  to  the  average  amount 
received  by  deceased  from  his  farm  work, 
and  also  the  amount  received  by  him  from 
outside  work.  It  is  shown  that  these  wit- 
nesses qualified  themselves  to  testify  rela- 
tive to  this  matter  by  showing  that  they 
were  intimately  acquainted  with  the  de- 
ceased, and  knew  of  their  own  knowledge 
what  returns  he  received  from  his  work, 
and  for  this  reason  we  think  this  evidence 
was  permissible.  See  Tompkins  t.  Toland, 
46  Tex.  590;  I.  &  G.  N.  R.  R.  Co.  v.  Kuebn, 
2  Tex.  Civ.  App.  216,  21  8.  W.  58;  Garteiser 
V.  G.,  H.  &  S.  A.  Ry.  Co.,  2  Tex.  Civ.  App. 
234,  21  S.  W.  631;  L.,  F.  &  St  L.  Ry.  Co.  v. 
Clarke,  152  U.  S.  230,  14  Sup.  Ct  579,  38 
L.  Ed.  422;  Ark.  Midland  R.  R.  Co.  v.  Grif- 
fith, 63  Ark.  491,  89  S.  W.  650;  Abbott's 
Trial  Evld.  (2d  Ed.)  p.  758,  §  500. 

The  tenth  assignment  of  error,  which  com- 
plains of  the  refusal  of  the  court  to  permit 
appellant  to  read  In  evidence  his  motion  ask- 
ing for  the  appointment  of  a  commission  of 
competent  physicians  to  exhume  the  body  of 
the  deceased  and  to  make  aft  autopsy  there- 
on, is  overruled.  Certainly,  If  the  motion 
Itself  ought  not  to  have  been  granted.  It  was 
highly  improper  for  the  court  to  permit  the 
same  to  be  read  to  the  jury. 

The  court  did  not  err  as  complained  of  In 
the  eleventh  and  twelfth  assignments  In  de- 
clining to  permit  Dr.  Brownlee,  who  quali- 
fied as  an  expert,  to  testify  relative  to  his 
opinion  as  to  whether  a  45-callber  pistol  ball, 
striking  a  body  Just  below  the  point  of  the 
right  shoulder  blade,  would  not  pass  diagon- 
ally through  and  out  of  the  body,  but  would 
lodge  therein,  which  evidence  was  offered  in 
support  of  appellant's  contention  that  the 
first  shot  went  into  the  breast  of  deceased. 
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and  not  in  the  back.  If  we  are  correct  In 
what  we  have  heretofore  said  relative  to 
the  antopsy,  it  seems  to  us  that  the  mllng 
therein  made  would  dispose  of  this  question, 
because  this  evidence  became  Immaterial  lu 
the  view  that  we  have  taken  of  the  question 
there  raised.  Apart  from  this,  we  are  In- 
clined to  believe  that  the  opinion  of  said  wit- 
ness as  to  the  question  asked  was  not  other- 
wise admissible  nnder  the  facts  and  cir- 
cumstances In  evidence. 

By  his  thirteenth  and  fourteenth  assign- 
ments of  error  appellant  complains  of  the 
charge  of  the  court  in  not  submitting  to  the 
jury  his  right  to  defend  himself  against  an 
apparent  attack  upon  him  by  the  deceased. 
The  charge,  In  our  Judgment,  was  a  full  and 
clear  presentation  of  the  law  upon  the  sub- 
ject, telling  the  Jury  that  the  defendant 
would  have  the  right  to  defend  himself  from 
any  attack  made  upon  him  by  the  deceased. 
The  evidence  showing  in  this  case,  if  any- 
thing, an  actual  and  not  an  apparent  at- 
tack by  the  deceased  upon  the  defendant, 
the  charge  was  In  all  respects  a  proper  pres- 
entation of  the  law  of  the  case,  and  It  was 
therefore  not  necessary  to  charge  upon  an 
apparent  attack,  as  the  evidence  did  not 
raise  that  issue.  Besides  this,  if  the  charge 
was  not  as  full  as  defendant  desired,  it  was 
his  duty  to  present  a  special  charge  incor- 
porating his  view  of  the  law  on  the  subject 
Since  in  onr  Jadgment  no  error  was  commit- 
ted in  this  respect,  this  assignment  is  over- 
ruled. 

By  his  fifteenth  assignment  of  error  appel- 
lant complains  generally  of  the  charge  of  the 
conrt  on  the  subject  of  provoking  the  diffi- 
culty. What  we  have  heretofore  said  upon 
this  subject  makes  it  unnecessary  for  us  to 
discuss  this  assignment,  and  it  Is  therefore 
overruled. 

By  his  seventeenth  assignment  appellant 
insists  that  the  court  erred  in  the  following 
portion  of  its  charge,  to  wit:  "If  you  believe 
from  the  evidence  in  this  case  that  the  de- 
fendant provoked  a  difficulty  with  the  de- 
ceased, as  above  explained  to  you,  but  you 
believe  from  the  evidence  that  such  difficul- 
ty was  provoked  (if  any  such  was  provoked) 
without  any  intention  to  kill  or  inflict  seri- 
ous i)0dily  injury  upon  deceased,  or  if  you 
have  a  reasonable  doubt  as  to  defendant's  in- 
tention to  kill  or  inflict  serious  bodily  injury 
upon  deceased,  and  yon  })elleve  from  the  evi- 
dence that  defendant  by  his  acts  or  language 
or  both  did  provoke  a  difficulty  with  de- 
ceased, which  caused  deceased  to  attack  de- 
fendant, and  the  defendant,  under  the  in- 
fluence of  sudden  passion  which  rendered 
the  mind  of  the  defendant  Incapable  of  cool 
reflection,  did  shoot  with  a  pistol  and  there- 
by kill  the  deceased,  you  are  Instructed  that 
such  killing  would  be  unlawful,  and,  if  you 
find  the  facts  so  to  be,  your  verdict  should 
be  rendered  accordingly."  And  by  his  first 
proposition  thereunder  it  Is  contended  that 
this  part  of  the  courf  s  charge  was  in  con- 


flict with  the  preceding  portion  of  the  charge, 
and,  when  the  preceding  portion  of  the 
charge  referred  to  by  the  expression  "as 
above  explained  to  you"  is  read  into  it,  the 
charge  Is  unintelligible  and  confusing.  We 
think,  when  taken  in  connection  with  the 
balance  of  the  entire  charge  given  to  the 
Jury,  that  no  error  is  shown,  but  that,  on 
the  contrary,  the  charge  given  was  an  excep- 
tionally fair  and  clear  presentation  of  the 
law.  In  support  of  which  we  cite  the  cases 
heretofore  mentioned  under  our  discussion 
of  the  flrst  assignment  of  error,  also  the  case 
of  Beardon  v.  State,  46  Tex.  Cr.  B.  144,  79 
S.  W.  38. 

The  eighteenth  assignment  of  error  com- 
plains of  the  charge  of  the  court,  because, 
as  appellant  contends,  the  same  was  an  im- 
proper charge  on  the  measure  of  damages. 
The  charge  given  upon  this  subject  Is  as 
follows:  "If  you  find  from  the  evidence  and 
under  Xhe  law  given  you  in  this  charge  for 
the  plaintiffs,  or  either  of  them,  you  will  as- 
sess their  recovery  of  damages  at  such 
amount,  if  paid  now,  as  would  fully  com- 
pensate them  for  the  actual  damages.  If  any,, 
sustained  by  them,  as  shown  by  the  evi- 
dence, and  such  as  is  fairly  proportioned  to 
the  injury  sustained,  if  any,  and  may  Include 
such  pecuniary  benefits  as  the  plaintiff  Mrs. 
Emma  Phillips  had  a  reasonable  expectation 
of  receiving  from  the  deceased.  Will  Phil- 
lips, had  he  lived,  and  In  addition  to  such 
pecuniary  benefits  to  the  plaintiffs  Sadie 
Phillips.  Ray  Phillips,  Dale  Phillips,  and 
Ada  Phillips,  you  may  also  Include  the  rea- 
sonable value  of  the  nurture,  care,  and  edu- 
cation that  such  children  would  have  re- 
ceived from  such  parent  had  he  lived.  If  any 
they  wotild  have  received,  provided  you  find 
such  four  last  named  plaintiffs  to  be  minors 
and  entitled  thereto,  and,  if  you  flnd  for 
plaintiffs  or  either  of  them  any  damages 
whatever,  you  will  not  allow  actual  damages 
for  any  other  purpose  than  as  above  enumer- 
ated in  this  paragraph  of  this  charge."  And 
by  his  proposition  thereunder  appellant  in- 
sists that  the  true  measure  of  damages  is 
such  sum  as  would,  if  paid  now,  compensate 
plaintiffs  for  the  pecuniary  benefits  they  nad 
a  reasonable  expectation  of  receiving  fron> 
deceased  had  he  not  been  killed  by  defend- 
ant, taking  into  consideration  the  uncertain- 
ties of  human  life,  and  the  court  erroneously 
Instructed  the  Jury  that  such  was  the  meas- 
ure of  damages  with  the  uncertainties  of  hu- 
man life  eliminated.  Appellant  Insists  that 
there  is  a  difference  in  meaning  between  the 
expressions  "had  he  lived"  as  contained  In 
the  court's  charge  on  the  measure  of  dam- 
ages and  the  expression  "bad  he  not  been 
killed  by  defendant,"  which  should  have 
been  used  In  lieu  thereof,  because  Will  Phil- 
lips, had  he  not  been  killed  by  defendant, 
would  still  have  been  surrounded  by  the 
uncertainties  of  human  life,  etc.,  and  benefits 
to  be  derived  by  plaintiffs  from  him  were 
necessarily   limited   by   the   uncertainty   of 
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the  dnratlon  of  his  life.  We  are  Inclined  to 
believe  that  the  charge  as  given  was  cor- 
rect, and  that  the  objection  urged  thereto  was 
hypercritical.  In  the  case  of  International 
A  Great  Northern  Railway  Co.  v.  McVey,  99 
Tex.  28^  87  S.  W.  328,  a  charge  similar  to 
the  one  under  consideration,  relative  to  the 
nurture,  maintenance,  and  education  that  a 
father  was  supposed  to  give  to  his  children, 
was  approved.  We  therefore  overrule  this 
assignment 

The  other  assignments  which  complain  of 
the  action  of  the  trial  court  In  overruling  cer- 
tain exceptions  presented  to  the  petition  and 
In  falling  to  give  certain  special  charges 
are  all  overruled,  because  we  think  that  the 
ruling  of  the  court  In  these  respects  was  cor- 
rect 

Feeling  that  the  Judgment  of  the  court 
below  is  amply  sustained  by  the  evidence, 
and  Is  not  excessive,  and  finding  no  revers- 
ible error  In  the  record,  the  same  l»ln  all 
things  affirmed. 

Affirmed. 


CENTRAL  HOTEL  CO.  et  al.  v.  STATE. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  11, 

1909.     On  Rehearing,  March  25,  1909.) 

On  Rehearing. 

1.  Taxatiow  (J  673%*)— LiABunr  op  Peb- 
80N8  AND  Pkopbbtt— Real  Pbopebtt— Peb- 

soNAi.  LiABiLrrr  of  Owneb. 

A  personal  claim  for  taxes  and  toieclosure 
of  tlie  hen  on  the  land  is  maintainable. 

[Bd.  Note.— Fop  other  cases,  see  Taxation, 
Cent  Dig.  |  1145;   Dec.  Dig.  i  573%.*] 

2.  Taxation  (8  593*)— Coixectiow  and  En- 

FOBCEUEN'F— PEBSONAL  LIABUJTT  —  BUBDEN 

OF  Pboof. 

In  an  action  to  enforce  a  personal  liability 
for  taxes,  penalties,  and  Interest,  and  costs  for 
failure  to  pay  the  same,  the  burden  is  on  plain- 
tiff to  show  that  defendant  owned  the  property 
at  the  time  of  the  assessment,  or  when  the  same 
should  have  been  legally  assessed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  i  593.»] 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Action  by  the  State  against  the  Central 
Hotel  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

Wagner  &  Spann,  for  appellants. 

LEVY,  J.  The  suit  was  brought  for  the 
collection  of  delinquent  taxes  and  to  fore- 
close a  tax  Hen  on  real  estate.  The  trial 
was  before  the  court  without  a  Jury,  and 
from  a  judgment  entered  against  them  the 
appellants  have  brought  the  case  on  appeal, 
seeking  to  have  same  revised  for  the  er- 
rors assigned.  No  statement  of  facts  has 
been  filed  In  this  court,  as  provided  In  the 
act  of  the  Legislature  approved  May  25, 
1907,  relating  to  the  sabject,  and  the  as- 
signments of  error  are  such  as  cannot  be 


considered,  in  the  absence  of  a  statemoit 
of  facts. 
The  case  is  therefore  ordered  afBrmed. 

On  Rehearing. 

We  concluded  to,  and  did,  grant  a  rehear- 
ing herein  for  the  purpose  of  considering  the 
statement  of  facts,  now  Incorporated  In  the 
record.  Upon  consideration  of  the  statement 
of  facts,  we  are  of  the  opinion  that  there  was 
error  In  rendering  a  personal  Judgment 
against  the  appellants  for  the  taxes,  penalties, 
interest,  and  costs  for  the  years  1901,  1902, 
1903,  1904,  and  190S,  as  there  Is  in  the  rec- 
ord no  evidence  to  support  the  claim  that 
they  were  the  owners  of  the  property  prior 
to  January  1,  1907.  Appellants  in  their  an- 
swer admitted  only  that  they  were  the  own- 
ers since  January  1,  1907.  A.  personal  claim 
for  taxes  and  foreclosure  of  the  lien  on  the 
land  can  be  maintained  in  this  state.  City 
of  Henrietta  v.  Eustls,  87  Tex.  14,  26  S.  W. 
619. 

But,  where  a  personal  liability  Is  sought 
for  the  taxes  and  penalties  and  Interest  and 
costs  for  failure  to  pay  same,  the  burden  Is 
on  the  plaintiff  to  show  that  the  delinquent 
owned  the  property  during  the  years  for 
which  such  taxes,  p^ialties,  interest  and 
costs  are  claimed.  Butler  v.  Watklns  (Ky.) 
27  S.  W.  995.  We  do  not  wish  to  be  un- 
derstood by  this  as  meaning  that  the  owner 
would  not  be  liable  for  the  taxes,  if  be  at 
the  time  of  the  suit  was  not  the  owner  of 
the  same,  or  had  parted  with  his  ownership 
after  bis  liability  for  the  assessment  Only 
proof  of  ownership  at  the  time  of  assess- 
ment, or  when  the  same  should  have  been 
legally  assessed,  was  Intended  by  this  rul- 
ing. 

For  this  error,  the  case  Is  ordered  re- 
versed. 


HERF   ft  FRERICHS   CHEMICAL   CO.    v. 
BREWSTER  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   27. 
1909.) 

1.  Pleadino    (J    216*)— Demubbeb— Matthis 

CONBIDEBED. 

A  complaint  cannot  be  sustained  as  against 
a  general  demurrer  on  facts  not  alleged  in  the 
complaint 

[Bd.    Note.— For   other   cases,    see    Pleading. 
Cent  Dig.  f  536 ;  Dec.  Dig.  I  216.1 

2.  COBPOBATIONS     Q     228*)  —  UNPAID     SlOCK 
SUBSCBIPTIONS— TBTJST  BTJND. 

A  balance  due  on  u'npaid  stock  subscrip- 
tions is  a  fund  for  the  satisfaction  of  the  cor- 
porate debts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  874 ;   Dec.  Dig.  |  228.*] 

3.  (^BPOBATioNS  (S  560*)— Reckivebs— RiQBxa 
AND  Duties. 

The  rights  and  duties  conferred  on  receiv- 
ers of  the  property  of  insolvent  corporations 
and  trustees  in  bankruptcy  in  possession  thereof 
are  largely  the  same. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2233-2260;   Dec.  Dig.  |  560.*] 
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4  COBPOBATIORS  ({  562*>— Irboltkrt  Oobpo- 

BATION  —  COLLBCnON      OF     UWPAID      STOCK 

SuBscKipnoiifr— Dtjtt  iw  GehkbaIu 

The  title  to  the  property  ot  «n  InsoWent 
corporation  la  vested  in  the  receiver,  or  the  tms- 
tee  in  bankruptcy,  in  trast  for  the  benefit  of 
cieditOTB,  and  it  is  hia  ri^ht  and  dnty,  when  the 
interest  of  creditors  require,  to  compel  by  prop- 
er pioceedinss  delinquent  sabscribers  to  pay  the 
balance  due  on  unpaid  stock,  and  with  the  fund 
thus  acquired  diacnaise  the  debts  as  far  as  he 
may. 

[E3d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  !{  2265-2279 ;   Dec.  Dig.  !  562.»] 

8.  COBPOBATTORS  (§  6e2*)— TRUSTEE  OF  IN- 
SOLVENT CoBPOBATiow— Collection  of  Un- 
paid Stock  Subbobiftions— Exclubiveness 
OF  Remeot. 

So  long  as  the  estate  of  an  insolvent  corpo- 
ration is  l)eing  administered  by  the  courts,  the 
receiver  or  the  trustee  in  bankruptcy  alone  has 
the  right  to  pursue  the  remedy  provided  for  col- 
lecting unpaid  stock  subscriptions,  and  a  cred- 
itor cannot  sue  therefor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  t  562.*] 

Appeal  from  District  Court,  Harris  Conn- 
tr ;  W.  P.  Hamblen,  Judge. 

Suit  by  the  Herf  &  Frerlchs  Chemical  Com- 
pany against  B.  J.  Brewster  and  others. 
From  a  Judgment  tor  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Griggs  &  Barkley,  for  appellant  Hunt, 
Hyer  &  Townes,  for  appellees  Brewster  and 
others.  Baker,  Botts,  Parker  &  Garwood,  for 
appellee  Wilson. 


McMEANS,  J.  Appellant,  plaintlS  below, 
alleged  in  its  petition,  In  sulMtance,  that  hav- 
ing a  claim  against  the  Home  Ice  Company, 
a  domestic  corporation,  it  brought  suit  against 
said  corporation  thereon,  and  recovered  Judg- 
ment for  |l,'nS5.64,  besides  costs  of  suit,  upon 
whicbi  execution  was  issued  and  returned 
nulla  bona;  that  at  the  time  of  the  rendi- 
tion of  said  Judgment  and  the  Issuance  and 
return  of  said  execution  said  corporation  had 
no  property  or  assets  out  of  which  said  Judg- 
ment could  l>e  flatlsfled  In  whole  or  in  part, 
and  that  it  was  insolvent  and  bankrupt,  and 
that  said  corporation,  on  the  petition  of  ap- 
pellees, who  were  stockholders  therein,  had 
t>een  adjudged  a  bankrupt  by  the  United 
States  District  Court  and  that  in  said  bank- 
ruptcy proceeding,  which  was  still  pending  In 
said  court,  all  of  the  property  and  effects  of 
the  corporation  had  been  vested  in  the  trus- 
tee In  bankruptcy;  and  that  the  same  had 
l>een  by  the  trustee  distributed  to  the  secured 
claimant,  E.  J.  Brewster,  one  of  the  appel- 
lees, and  that  there  was  nothing  left  of  the 
property  of  said  bankrupt  to  pay  plaintiff's 
Judgment  or  to  pay  the  costs  of  further  ad- 
ministration of  the  bankrupt  estate  in  the 
United  States  District  Court,  and  that  no 
further  administration  of  the  bankrupt  es- 
tate can  be  bad  or  is  attempted  to  be  had  In 
said  court  Plaintiff  further  alleged  that  the 
appellees,  defendants  below,  were  the  prin- 


cipal subscribers  to  the  capital  stock  of  said 
bankrupt  corporation,  and  that  they  had  fail- 
ed to  pay  said  corporation  iMtr  value  of  the 
stock  subscribed  for  by  them,  but  that  same 
was  still  due  and  owing ;  that  neither  of  said 
stockholders  nor  the  bankruptcy  court,  nor 
any  of  the  creditors  of  the  bankrupt  corpora- 
tion, have  made,  nor  are  they  or  either  of 
them  making,  any  effort,  nor  do  they,  or 
either  of  them,  seek  to  marshal  the  assets 
of  the  bankrupt  corporation  represented  by 
the  unpaid  balance  due  upon  stock  subscrip- 
tions, the  par  value  of  which  Is  |100  per 
share,  nor  to  collect  the  amount  due  on  same ; 
and  that  plaintiff  by  this  suit  seeks  to  col- 
lect a  sufficient  amount  due  on  said  unpaid 
stock  subscriptions  to  satisfy  said  Judgment, 
and  which,  it  alleged,  is  its  only  remedy,  and 
without  which  its  debt  will  be  lost  It  fur- 
ther alleged  that  secret  settlement  of  all  oth- 
er claims  against  the  bankrupt  corporation 
had  t)een  made  by  appellees,  leaving  plain- 
tiff's Judgment  the  only  unpaid  claim  against 
said  corporation,  and  that  it  is  without  rem- 
edy to  collect  Its  claim  except  under  article 
671,  c.  4,  and  article  6S4,  c.  5,  of  the  Revised 
Statutes  of  Texas  of  1895,  and  other  general 
statutes,  by  virtue  of  which  the  suit  Is 
brought  for  the  sole  benefit  of  plaintiff.  The 
prayer  was  for  Judgment  against  the  defend- 
ants Jointly  and  severally  for  $2,000,  and  in- 
terest  and  costs  of  suit,  and  for  general  re- 
lief. A  general  demurrer  urged  by  appellees 
to  the  petition  was  sustained  by  the  court, 
and,  appellant  declining  to  amend,  the  court 
entered  Judgment  dismissing  the  suit,  and 
from  that  Judgment  this  appeal  Is  prosecuted. 

By  Its  first  assignment  of  error  appellant 
contends  that  the  court  erred  In  sustaining 
the  demurrer  and  dismissing  Its  suit,  be- 
cause the  trustee  in  bankruptcy  was  not  com- 
pelled to  accept  title  to  property  which  be 
considered  onerous,  nor  to  choses  in  action 
which  he  deemed  unprofitable  to  prosecute; 
and,  when  he  failed  and  refused  to  prosecute 
suits  against  the  stockholders  for  the  amounts 
due  on  their  stock  subscriptions,  the  appel- 
lant bad  the  right  to  sue  for  enough  thereof 
to  satisfy  its  debt. 

By  its  second  assignment  appellant  urges 
that  it  Iiad  the  right  to  sue  the  delinquent 
stockholders  because  the  trustee  in  bankrupt- 
cy bad  failed  and  refused  to  sue  for  the 
amounts  due  thereon. 

A  sufficient  answer  to  these  assignments  is 
that  appellant  did  not  allege  that  the  trus- 
tee had  failed  and  refused  to  prosecute  suits 
against  the  stockholders  to  collect  their  un- 
paid stock  subscriptions  or  any  part  thereof. 

By  their  other  assignments  of  error  appel- 
lant contends  that  it  was  error  for  the  court 
to  sustain  the  general  demurrer  and  dismiss 
its  suit  for  the  reason  that  being  a  Judgment 
creditor  of  the  corporation,  with  execution 
returned  unsatisfied,  it  had  the  right  to  pur- 
sue the  remedy  provided  by  statute  in  favor 
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of  Buch  a  creditor  against  delinqaent  sub- 
Bcrlbers  for  the  capital  stock. 

It  Is  unquestionably  the  lavr  that  the  bal- 
ance due  upon  unpaid  stoclE  subscriptions 
constitutes  a  trust  fund  for  the  satisfaction 
of  the  debts  of  the  corpoi;atlon  (Bank  t. 
Investment  Co.,  74  Tex.  436,  12  S.  W.  101 ; 
Mathis  V.  Prldham,  1  Tex.  Civ.  App.  58,  20 
S.  W.  1020),  and  ordinarily  when  a  Judgment 
has  been  obtained  against  a  corporation,  and 
there  can  be  found  no  property  upon  which 
to  levy  execution,  ^hat  execution  may  be  is- 
sued against  any  stockholder  to  the  extent 
of  the  amount  of  his  unpaid  stock  upon  order 
of  the  court  in  which  the  judgment  was  ren- 
dered against  the  corporation,  made  upon  mo- 
tion. In  open  court,  after  reasonable  notice 
in  writing  has  been  given  to  the  stockholders 
thus  sought  to  be  charged.  Rev.  St  1895, 
art  671.  But  it  has  been  held  by  the  Su- 
preme Cburt  of  this  state  that  the  article 
above  cited  has  no  application  to  an  insolvent 
corporation  in  the  hands  of  a  receiver;  that 
the  provisions  of  our  statutes  clearly  show 
that  the  arrearages  of  stockholders  for  un- 
paid stock  are  for  the  purpose  of  paying  the 
debts  and  making  distribution  of  the  assets 
of  a  corporation  as  much  to  be  treated  as  its 
property  as  anything  else  owned  by  it  Show- 
alter  T.  Laredo  Improvement  Co.,  83  Tex. 
164,  18  S.  W.  491.  The  rights  and  duties 
conferred  upon  receivers  of  the  property  of 
an  insolvent  corporation  and  trustees  in  pos- 
session of  the  property  of  such  a  corpora- 
tion under  the  appointment  of  a  court  of 
bankruptcy  are  largely  "the  same.  The  title 
of  the  property  of  the  Insolvent  corporation 
Is  vested  In  the  receiver,  or  tBe  trustee  In 
bankruptcy,  in  trust  for  the  benefit  of  the 
creditors,  and  it  is  his  right  and  duty,  when 
the  Interest  of  the  creditors  require,  to  com- 
pel by  proper  proceedings,  the  delinquent  sub- 
scribers to  pay  the  balance  due  on  their  un- 
paid stock,  and  with  the  fund  thus  acquired 
to  discharge,  as  far  as  he  may,  the  debts  of 
the  corporation.  So  long  as  the  estate  Is 
being  administered  by  the  courts,  the  receiver 
or  the  trastee  alone  has  the  right  to  pur- 
sue the  remedy  provided  by  law  for  the  col- 
lection of  unpaid  stock  subscriptions.  Com- 
mercial Bank  v.  Warthen,  119  Ga.  990,  47 
S.  E.  537,  and  authorities  cited. 

It  follows,  therefore,  that  the  court  did 
not  err  in  sustaining  the  demurrer,  and  the 
judgment  is  affirmed. 

Affirmed. 


WHITAKBR  V.  MILLER. 

(Court  of  C!iTil  Appeals  of  Texas.    Feb.  24, 1909. 
Rehearing  Denied  March  31,  1909.) 

AiTiKAiiS   (I  96*)— Trespassing— Acnoif  roa 
TnxK  AND  Possession— Judgment. 

Where,  in  an  action  for  the  title  and  posses- 
sion of  hogs,  the  undisputed  evidence  snowed 
that  plaintiff  was  the  owner  of  the  hogs,  and 


that  the^  had  not  been  sold  in  accordance  with 
the  provisions  of  the  law  under  which  they  were 
taken  up  and  impounded  by  defendant  for  tres- 
pass, the  court,  instead  of  rendering  judgment 
that  plaintiff  take  nothing  by  his  suit,  should 
have  rendered  judgment  in  ais  favor  for  title  and 
possession,  subject  to  defendant's  lien  for  the 
damages  found  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  i  95.*] 

Appeal  from  District  Court  Bandera  Coun- 
ty;   R.  H.  Burney,  Judge. 

Action  by  J.  A.  Whitaker  against  Thomas 
Miller.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed  In  part  &nd  reversed 
In  part,  and  rendered. 

Gea  Powell,  for  appellant  Chaa.  Mon- 
tague, for  appellee. 

NEILL,  J.  The  appellant  sued  appellee  In 
the  Justice's  court  for  title  and  possession  of 
seven  head  of  bogs,  alleged  to  be  worth  |8 
each.  The  defendant  claimed  that  he  took 
up  and  Impounded  the  hogs  under  the  stock 
law  which  was  In  force  in  a  Bubdivislon  of 
the  county  where  they  were  trespassing  on 
his  Inclosed  premises,  and  set  up  a  claim 
against  plaintiff  of  $12.45  for  Impounding, 
feeding,  and  for  damages  done  by  the  hogs. 
A  trial  in  the  Justice's  court  resulted  in  a 
Judgment  In  favor  of  the  defendant;  and, 
on  appeal  to  the  district  court  the  Judgment 
was  that  the  plaintiff  take  nothing  by  hia 
suit  and  that  defendant  recover  of  him  "the 
sum  of  twelve  dollars  and cents,  to- 
gether with  all  costs  incurred."  From  the  • 
Judgment  the  plaintiff  has  appealed  to  this 
court. 

The  undisputed  evidence  shows  that  the 
hogs  sued  for  were  the  property  of  plaintiff, 
and  that  they  were  worth  at  least  $35 ;  that 
they  were  taken  up  by  defendant  while  on 
his  premises ;  and  the  following  report  as  to 
the  damages  was  read  In  evidence  by  the 
defendant  viz.: 

"March  11,  190a 

"We,  the  assessors  appointed  by  the  Jtis- 
tlce,  Mr.  Renshaw,  have  assessed  the  dam- 
age done  by  J.  A.  Whitaker's  hogs  in  Mr. 
Tom  Miller's  com  to  the  amount  of  $1.25; 
75  cts.  for  Impounding  hogs. 

"Oeo.  WUllams. 
"J.    E.   Klrkland. 
"March  12,  1908. 

"Sworn  to  and  subscribed  before  me.  J. 
L.  Renshaw,  Justice  of  the  peace  In  and  for 
precinct  No.  S,  Bandera  county,  Texas." 

It  can  hardly  be  said  that  the  r^wrt  shows 
a  compliance  with  the  provisions  of  article 
4993,  Rev.  St  1895.  There. is  no  evidence 
whatever  tending  to  show  that  the  hogs  were 
sold  for  such  damages  and  fee,  under  the 
provisions  of  article  4994,  Rev.  St  1885.  In 
fact  the  evidence  shows  that  they  w^e  not 
From  this  It  follows  tliat  the  plaintiff  was 
entitled  to  recover  the  title  and  possession 
of  his  hogs,  subject  to  such  fees  and  damages 
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u  tbe  defendant  was  mtltled  to  under  the 
proTlaions  of  the  stock  law,  If  such  law  was 
In  force  when  he  took  them  up. 

The  contention  of  plaintlfF  that  the  stock 
law  was  not  adopted  nor  in  force  cannot  be 
maintained ;  for  the  record  before  us  shows 
that  all  the  provisions  for  adopting  and  put- 
ting snch  law  In  force  in  the  subdivision  of 
Bandera  county  where  the  hogs  were  taken 
up  by  defendant  were  complied  with.  In  ac- 
cordance with  title  102.  c.  5,  Rev.  St  1895. 
All  the  evidence  introduced  on  the  trial  to 
prove  tbe  adoption  of  and  putting  into  effect 
such  law  was  properly  admitted.  After  de- 
fmdant  had  shown  the  stock-law  subdivision 
voted  in  1907  was  created  according  to  law. 
It  devolved  upon  plaintiff  to  prove  that  the 
subdivision  Included  territory  embraced  In 
a  subdivision  voted. In  1904.  Such  proof  was 
not  made,  when  it  appeared  from  the  evidence 
that  the  field  notes  of  the  supposed  subdivi- 
sion voted  for  In  1904  did  not  dose,  nor  In- 
close, any  area  of  Bandera  county. 

As  It  appears  from  the  undisputed  evidence 
that  plaintiff  was  the  owner  of  the  hogs  sued 
for,  and  that  they  have  not  been  sold  in  ac- 
cordance with  the  provisions  of  the  law  un- 
der which  they  were  taken  up,  Instead  of 
rendering  Judgment  that  he  take  nothing  by 
his  snlt,  the  trial  court  should  have  rendered 
Jndgment  In  his  favor  for  title  and  possession 
of  the  animals,  subject  to  the  defendant's 
lien  thereon  for  his  damages  of  $12,  found 
by  the  trial  court;  and  in  that  regard  Its 
judgment  will  be  reversefl,  and  such  Judg- 
ment rendered  here.  In  all  other  respects, 
the  Judgment  will  be  affirmed. 


BAUM  V.  McAFG^ 

(Court  of  Civil  Appeals  of  Texas.    March  18, 

1909.) 

1.  Mahdahtjs  (I  57*>— Tbawscbipt  oh  Ap- 
PEAi/— Compelling  Omission  of  Unneces- 
BABT  Papers. 

The  Court  of  Civil  Appeals  will  not  deter- 
mine, on  application  for  mandamus  to  compel 
the  clerk  of  the  lower  court  to  deliver  to  aooel- 
lant  a  transcript  omitting  certain  papers,  wheth- 
er such  papers  are  necessary ;  the  matter  merely 
involving  a  question  of  costs  properly  determined 
on  a  hearing  of  the  merits. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  I  117;   Dec  Dig.  I  57.*] 

2.  Afpbai.  and  Ebbob  (i  597*)— Teanbcbipt— 
Pbepabation— Duty  of  Clebk. 

.  Rev.  St  1885,  art  1411,  requires  a  tran- 
icript  on  api>eal,  except  as  thereinafter  provided, 
to  contain  a  full  copy  of  all  the  prc«eeding8. 
Article  1413  authorizes  the  parties  to  agree, 
with  the  judge's  approval,  to  omit  immaterial 
proceedings.  Held,  that  the  clerk  must  include 
all  proceedings,  unless  the  parties  agree  to  an 
omission  of  part;  he  being  powerless  to  deter- 
mine what  is  necessary  and  what  is  not 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2028;   Dec.  Dig.  {  597.*] 

Action  between  I.  Baum  and  M.  W.  McAf- 
fee.    Banm  appealed  from  the  judgment  and 


applies  for  mandamus  to  the  clerk  of  the 
county  court    Application  denied. 

R.  S.  Neblett  and  H.  Lu  Stone,  for  appU< 
cant    Richard  Maya,  for  respondent 

RAINET,  C.  J.  This  la  an  application  t© 
this  court  for  the  Issuance  of  a  writ  of  man- 
damus requiring  the  clerk  of  the  county 
court  of  Navarro  county  to  prepare  and  de- 
liver to  appellant  a  transcript  omitting  there- 
from certain  papers  wbldi  appellant  avers 
are  not  necessary  for  a  proper  revision  of 
the  case.  The  papers  which  appellant  asks 
be  eliminated  are  the  original  petition  and 
answer,  the  case  having  been  tried  on  amend- 
ed pleadings,  appellee's  bills  of  exception  10 
and  11,  affidavits  of  Jurors,  affidavit  of  Rich- 
ard Mays,  and  appellee's  cross-assignment  of 
error.  All  of  these  papers  tbe  clerk  included 
in  the  transcript  over  the  protest  of  appel- 
lant and,  the  time  for  filing  the  transcript  In 
this  court  being  about  to  expire,  the  appel- 
lant received  tbe  same  and  filed  It  In  this 
court 

The  Inclusion  In  tbe  transcript  of  the  pa- 
pers mentioned  will  In  no  way  militate 
against  a  proper  review  of  the  case.  If  they 
are  not  proper  to  be  considered.  For  this 
court  to  determine  that  said  papers  are  not 
necessary  for  the  solution  of  the  Issues  in- 
volved, it  would  require  time  and  labor,  which 
we  do  not  think  it  necessary  to  expend,  as  It 
only  Involves  a  question  of  cost,  and  this  can 
be  settled  on  a  hearing  on  the  merits.  Ar- 
ticle 1411,  Rev.  St  1895,  provides  that :  "The 
transcript  shall,  except  In  cases  hereinafter 
provided,  contain  a  full  and  correct  copy  of 
all  the  proceedings  had  In  the  case."  Article 
1412  provides  for  the  omission  from  the  tran- 
script of  the  citation  and  return,  under  cer- 
tain conditions.  Article  1413  provides :  "The 
parties  may  by  an  agreement  In  writing,  with 
the  approval  of  the  Judge,  direct  the  clerk  in 
making  up  the  transcript  for  the  appellate 
court  to  omit  therefrom  any  designated  por^ 
tlon  of  the  proceedings  not  deemed  material 
to  the  disposition  of  tbe  cause  In  such  appel- 
late court  and  In  such  case  the  transcript 
shall  not  embrace  such  portions  of  the  pro- 
ceedings." Article  1414  provides  for  omitting 
from  the  transcript  certain  proceedings  upon 
an  agreed  statement  of  the  case.  Article 
1415  provides  what  the  transcript  shall  con- 
tain In  all  cases,  and  article  1416  provides: 
"The  clerk  shall  certify  to  the  correctness  of 
the  transcript  and  sign  the  same  officially 
with  the  seal  of  the  court  attached.  Such 
certificate  shall  state  whether  the  same  he 
a  transcript  of  all  the  proceedings  In  the 
cause,  or  the  transcript  provided  for  in  arti- 
cles 1412, 1413,  and  1414."  The  foregoing  ar- 
ticles comprise  the  duty  of  the  derk  In  re- 
gard to  the  documents  necessary  to  be  tran- 
scribed In  the  transcript,  and  in  making  his 
certificate  in  a  case  like  this  he  has  to  certi- 
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tj  that  the  transcript  contains  all  the  pro- 
ceedings In  the  case;  and  In  such  a  case  as 
this,  where  the  parties  do  not  agree  In  writ- 
ing, with  the  approval  of  the  Judge,  that  cer- 
tain papers  can  be  omitted  fropi  the  tran- 
script, he  cannot,  at  the  request  of  either  par- 
ty, be  required  to  make  such  omission.  If  an 
agreement  Is  made  under  article  1413,  then 
be  Is  not  required  to  certify  that  the  tran- 
script contains  all  the  proceedings  In  the 
case;  but  he  can  qualify  bis  certificate  as 
provided  by  article  1416.  It  Is  often  the  case 
that  some  of  the  proceedings  in  the  trial  of  a 
case  are  unnecessary  to  the  disposition  of  the 
Issues  raised  In  the  appeal,  and  It  would  be 
better  that  they  should  not  Incumber  the  rec- 
ord; but  it  Is  not  left  to  the  clerk  to  deter- 
mine what  is  necessary  or  what  Is  not.  He 
must  Include  all  the  proceedings,  unless  the 
parties  agree  as  specified  In  the  foregoing  ar- 
ticles of  the  statutes. 

The  appellant  asks  relief  in  the  altema- 
tive ;  that  Is,  If  the  writ  of  mandamus  be  not 
granted,  that  said  papers  be  stricken  from 
the  transcript  and  he  be  freed  from  the  cost 
of  including  same  in  the  transcript  This 
question  will  properly  arise  on  the  determin- 
ation of  the  case  on  its  merits,  and.  If  then 
called  to  onr  attention,  we  will  decide  the 
question. 

The  application  for  a  writ  of  mandamus  is 
denied. 


LYNCH  v.  McGOWN  et  aL 

(Court  of  Civil  Appeals  of  Texas.    March  10, 
1909.) 

HoMssTEAD  (1 162*)— Abandonment. 

An  intent  to  return,  which  will  prevent 
one's  removal  from  his  homestead  from  consti- 
tuting an  abandonment  thereof,  must  continue 
during  the  entire  time  of  bis  absence. 

[E>L  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {  815 ;  Dec.  Dig.  {  162.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  W.  B.  Powell,  Judge. 

Action  by  J.  H.  McClown  and  others  against 
John  Lynch.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

Goodrich  &  Synnott,  for  appellant 

JAMBS,  C.  J.  This  cause  was  once  be- 
fore on  appeal,  and  was  remanded  by  the 
Court  of  Civil  Appeals  for  the  First  dl6- 
trlct  40  Tex.  Civ.  App.  146,  88  S.  W.  894. 
In  the  amended  petition,  filed  October  19, 
1907,  plaintiff  McGown  alleged,  in  substance 
that  the  60-acre  tract  In  question  was,  prior 
to  October  27, 1903,  and  has  been  ever  since, 
his  residence  homestead,  and  states:  "That 
Is  to  say,  the  same  has  been  used  without 
any  interruption  whatever,  as  a  homestead, 
and  that  your  petitioner,  nor  his  wife  and 
children,  have  at  any  time  abandoned  said 
tract  of  land  as  their  homestead,  but,  on  the 


contrary,  do  now  and  for  the  past  10  yean 
have  always  continuously  asserted  homestead 
rights  In  said  tract  of  land,  and  have  at 
no  time  asserted  or  claimed  any  homestead 
right  In  any  other  tract  of  land."  He  alleg- 
ed, also :  That  prior  to  the  above  date,  for 
business  purposes,  and  intending  to  retnm, 
he  removed  from  this  place,  and  since  said 
time  has  continued  to  reside  off  it.  Intending 
to  return  to  said  tract  and  reoccupy  it,  in 
the  meantime  using  It  for  the  benefit  ot  the 
family,  and  at  no  time  ceasing  to  claim  It  as 
a  homestead.  That  the  defendant  Lynch, 
has  caused  the  sheriff  to  levy  an  execution 
upon  said  land  issued  ui>on  a  Judgment 
against  plaintiff,  notwithstanding  said  land 
is  bis  homestead,  and  he  had  temporarily  re- 
moved from  the  place,  but  had  not  acquired 
a  new  homestead  nor  formed  an  intention  to 
abandon  said  tract  as  his  homestead,  but 
had  at  all  times  after  leaving  it  Intended  to 
retnm  to  it  and  occupy  it  as  a  home  in  fact 
The  prayer  was  for  injunction.  It  Is  not 
deemed  necessary  to  state  the  contents  of 
the  answer,  which  placed  all  the  material  al- 
legations of  the  plaintiff  in  issua  The  ver- 
dict and  Judgment  were  in  favor  of  the  home- 
stead.   The  creditor.  Lynch,  appeals. 

The  first  sixth,  eighth,  ninth,  and  tenth 
assignments  of  error  relate  to  the  charge. 
This  is  appellant's  proposition  under  them: 
"The  homestead  character  of  the  former 
home  of  a  family  residing  elsewhere  can 
only  be  retained  by  the  continual  existence  in 
the  mind  of  the  head  of  the  family  of  an  In- 
tention to  return  to  such  former  homestead, 
during  the  entire  time  of  the  absence.  The 
charges  complained  of  in  assignments  8,  9, 
and  10  limit  the  jury  In  their  determination 
of  the  question  of  abandonment  vel  uon  to 
the  single  consideration  of  the  intention  at 
the  time  of  the  removal,  and  the  refused  in- 
struction set  out  in  assignment  No.  1  was 
necessary  to  correct  this  error,  and  the  giv- 
ing of  the  first  and  the  r^usal  of  the  latter 
were  reversible  errors." 

The  charges  referred  to  In  the  assignments 
8,  9,  and  10  are: 

"The  temporary  renting  or  removing  from 
a  homestead  does  not  change  its  character  as 
such,  when  no  other  homestead  Is  acquired, 
unless  the  owners  leave  the  same  with  the 
purpose  and  intention  to  abandon  the  same, 
and  when  such  is  the  case — that  is,  left  with 
the  intention  to  abandon  It — ^It  would  not 
remain  the  homestead  regardless  of  whether 
It  was  in  the  country,  a  town,  or  village. 

"If  you  believe  from  the  evidence  that  the 
plaintiff  J.  H.  McGown,  when  he  left  the  60 
acres  of  land  claimed  by  him  as  a  home,  in- 
tended to  and  did  abandon  the  same  as  his 
home,  then  it  will  be  subject  to  execution, 
and  you  will  find  for  the  defendant;  or  if 
you  find  and  believe  from  the  evidence  In 
the  case  that,  after  the  plaintiff  left  and 
moved  off  the  said  60  acres  of  land,  he  ac- 
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qnlred  a  lot  In  the  town  of  HemphSI  and 
used  and  occupied  it  as  a  homestead  on  Octo- 
ber 27,  1S08,  then  you  will  find  for  the  de- 
fendant 

"A  homestead  once  eetabllsbed  upon  land 
by  actual  use  and  occupancy  of  the  same 
may  be  abandoned  by  remaining  away  oS 
of  It  with  the  intention  not  to  return,  or  use 
It,  as  a  homestead." 

The  requested  instruction  reads :  "You  are 
instructed  that,  before  an  intention  to  re- 
turn will  prevent  one's  removal  from  his 
homestead  from  constituting  an  abandonment 
of  such  place  as  his  homestead,  such  inten- 
tion to  return  must  continue  all  the  time  till 
adverse  Interests  accrue.  Therefore,  If  you 
find  from  the  evidence  in  this  case  that,  be- 
tween the  time  plaintiff  removed  from  the  60 
acres  in  controversy  and  the  date  of  the  levy 
of  the  execution,  there  was  a  time  when  he 
ceased  to  Intend  to  return  to  it,  then  you 
will  find  for  the  defendant" 

The  only  portion  of  the  charge  which  told 
the  jury  upon  what  considerations  to  find 
for  the  defendant  is  as  quoted  above,  which 
presents  defendant's  case  upon  two  issues  of 
fact :  (1)  Whether  or  not  McOown,  when  he 
left  the  60  acres.  Intended  to  abandon  it; 
and  (2)  wheither  or  not  he  bad  since  that 
time  acquired  another  homestead.-  The  tes- 
timony showed  that  it  was  several  years  aft- 
er he  left  the  60  acres  before  he  moved  to 
the  place  In  Hemphill,  and  in  the  meantime, 
and  In  fact  at  any  time  after  be  left  the  60 
acres,  if  he  ceased  to  have  the  intention  to 
return  to  the  same,  he  would  by  that  fact 
alone  have  lost  his  homestead  right  therein, 
although  be  may  have  had  such  Intention 
when  he  left  it  There  was  evidence  that 
tends  to  support  the  theory  that  after  be 
left  it  he  abandoned  any  intention  to  return 
to  it  as  his  home.  We  cannot  conceive  of 
any  reason  why  defendant  was  not  entitled  to 
hare  the  requested  charge  given.  We  have 
not  the  benefit  of  any  brief  by  the  appellee. 
We  overrule  the  assignments  of  error  which 
contend  that  defendant  was  entitled  to  a 
peremptory  instruction. 

Reversed  and  remanded. 


BRIGGS   T.   NE:W    SOUTH   LUMBER   CO. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 
1900.)     . 

1.  Injunction  (§  167*)— Tempobabt  Ijtjxnxo- 
TiON— Motion  to  Dissolve— Timeliness. 

A  motion  to  dissolve  a  temporary  injunction, 
made  after  both  sides  had  announced  read;  and 
the  jurymen  were  talcing  their  seats,  was  prop- 
erly refused. 

[E!d.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  354;   Dec.  Dig.  {  167.*] 

2.  Appeai.  and  Ebbob  (|  1068*)— Habuless 

EbBOB— INSTBUCTIONS. 

Any  error  in  an  instruction  to  find  against 
defendant  "on  the  injunction   sned  out"  was 


harmless,  where  the  injunction  theretofore  iasned 
was  dissolved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  422S ;  Dec.  Dig.  I  1068.*] 

&  Appeai.  and  EIbbob  (8  730*)— Assignments 
OP  Ebbob— SumciENOT. 

An  assignment  that  the  court  erred  in  telling 
the  jnry  to  find  against  appellant  on  a  specified 
item  is  insufficient  where  it  fails  to  point  out 
in  the  assignment  the  proitosition,  or  the  state- 
ment thereunder  the  part  of  the  charge  refer- 
red to. 

[H3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3015 ;    Dec.  Dig.  S  730.*] 

4,  Appeal  and  Ebbob  (g  742*)— Assignhehtb 

OF  Ebbob — Sxttficienct. 

An  assignment  that  the  court  erred  in  re- 
fusing  to  give  a  special  charge,  and  in  overmling 
a  specified  paragraph  of  defendant's  motion  for 
a  new  trial,  Is  too  general  to  be  considered, 
where  the  special  charge  is  not  copied  in  the 
statement  following  the  assignment  and  there 
1b  no  reference  on  the  record  to  the  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3000;  Dec  Dig.  |  742.*] 

Error  from  District  Court,  Panola  County; 
W.  C  Bufotd,  Judge, 

AcOon  by  G.  W.  Briggs  against  the  New 
South  Lumber  Company.  From  the  judg- 
ment, plaintiff  brings  error.    Affirmed. 

H.  N.  Nelson,  for  plaintiff  in  error. 
Brooke  &  Woolworth,  for  defendant  In  error. 

HODGES,  J.  Briggs,  the  plaintiff  In  er- 
ror, owned  a  tract  of  land  in  Panola  county. 
In  March,  1006,  he  sold  all  the  timber  of  a 
certain  description  thereon  to  Albert  Deutsch, 
and  by  the  terms  of  the  sale  allowed  him 
two  years  within  which  to  remove  it 
Deutsch  later  transferred  all  of  his  rights  to 
the  timber  to  the  New  South  Lumber  Com- 
pany, the  defendant  in  error,  of  which  he 
was  an  officer.  In  January,  1908,  before  the 
expiration  of  the  two  years,  the  lumber  com- 
pany Instituted  this  suit  against  Briggs,  al- 
leging that  the  latter  was  forcibly  interfer- 
ing with  and  attempting  to  prevent  its  em- 
ployte  from  cutting  and  removing  the  tim- 
ber from  the  land,  and  asked  that  he  be  en- 
joined from  so  doing.  Later,  and  at  the  time 
of  the  trial,  an  amendment  was  filed,  asking 
for  damages  in  the  sum  of  $250  for  the  value 
of  timber  which  the  lumber  company  was,  by 
virtue  of  the  threats  and  interference  of 
Briggs,  prevented  from  removing.  The  plain- 
tiff in  error,  Briggs,  answered  by  exceptions, 
a  general  denial,  and  specially  denied  being 
guilty  of  the  acts  of  Interference  and  forci- 
ble resistance  charged  in  the  petition,  and 
claimed  that  he  had  only  requested  the  em- 
ployes of  the  lumber  company  not  to  cut  any 
more  timber  from  the  land,  but  denied  that 
he  had  used  any  force  or  threats  to  that 
end.  He  further  pleaded  specially  that  an 
agent  of  the  defendant  in  error  had  "turned 
the  timber  back  to  him,"  and  that  the  lum- 
ber company  thereafter  had  no  legal  right 
to  remove  any  of  the  same  from  the  land. 
There  were  also  other  defenses  pleaded,  not 
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necessary  here  to  mention.  The  answer  fur- 
ther contained  a  motion  to  dissolve  the  In- 
junction theretofore  granted.  The  case  was 
not  tried  till  In  Aprfl,  1908,  after  the  expira- 
tion of  the  two  years  within  which  the  tim- 
ber might  be  removed.  The  Judgment  ren- 
dered recites  that  the  injunction  is  thereby 
dissolved,  and  awards  a  recovery  of  $25  for 
damages  against  the  plalntlfT  In  error.  From 
that  Judgment  Briggs  has  prosecuted  this  ap- 
peal. 

Assignments  Nos.  1  and  2  complain  of  the 
refusal  of  the  court  to  dissolve  an  injunction 
theretofore  Issued,  and  of  a  paragraph  of 
the  court's  charge  In  which  the  Jury  are  in- 
structed to  find  against  the  plaintiff  in  error 
"on  the  injunction  sued  oat."  This  would 
seem  to  indicate  that  a  temporary  restrain- 
ing order  had  been  Issued  in  the  case  prior 
to  the  trial;  but,  if  such  was  done,  the 
record  fails  to  show  any  flat  or  order  to  that 
effect,  or  any  restraining  process.  The  ex- 
ception to  the  refusal  of  the  court  to  dissolve 
the  injunction  is  preserved  by  a  bill,  to  which 
the  court  attaches  the  explanation  that  the 
motion  to  dissolve  was  not  called  to  his  at- 
tention till  after  both  sides  had  announced 
ready  in  the  trial  on  the  merits,  and  while 
the  Jurymen  were  taking  their  seats  in  the 
box.  Assuming  that  there  had  been  thereto- 
fore issued  a  temporary  restraining  order, 
the  court  correctly  refused  to  hear  a  motion 
to  dissolve  it  at  that  time,  and  this  appears 
to  be  the  extent  of  what  he  did.  Just  why 
the  court  gave  the  portion  of  the  charge 
complained  of  does  not  clearly  api)ear;  but, 
conceding  that  It  was  error.  It  was  purely 
abstract,  and  without  any  harmful  results 
to  the  plain tltr  in  error.  No  injunction  is 
granted  or  perpetuated  as  a  result  of  the  ver- 
dict of  the  Jury.  In  fact  the  Judgment  of 
the  court  recites  that  the  injunction  there- 
tofore Issued  Is  thereby  dissolved,  the  time 
having  expired  within  which  the  defendant 
in  error  had  a  right  to  go  upon  the  land 
and  remove  the  timber.  The  only  Judgment 
rendered  against  the  plaintiff  in  error  is  one 
for  $25  damages  for  the  value  of  timber 
which  it  Is  claimed  he  prevented  the  defend- 
ant In  error  from  removing. 

The  third  assignment  of  error  complains 
of  the  charge  of  the  court  In  telling  the  Jury 
to  find  against  Briggs  for  the  value  of  any 
timber  the  lumber  company  did  not  cut, 
without  undertaking  to  point  out,  either  in 
the  assignment,  the  proposition,  or  the  state- 
ment following,  the  portion  of  the  court's 
charge  to  which  he  has  reference.  The 
fourth  assignment  Is  equally  as  general.  It 
complains  of  the  refusal  of  the  court  to  give 
a  special  charge,  and  In  overruling  the  sixth 
paragraph  of  the  defendant's  motion  for  a 
new  trial.  The  special  charge  is  not  copied 
in  the  statement  following  this  assignment, 
nor  is  there  any  reference  in  the  record  to 
that  charge.  We  think  that  both  of  the  as- 
signments are  too  general  to  require  consid- 


eration.   Horseman  v.   Coleman   (Tex.   Civ. 
App.)  57  S.  W.  804. 

The  Judgment  of  the  court  Is  therefore  af- 
firmed. 


McCOLLUM    T.    BUCKNER'S    ORPHANS' 
HOMH.t 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1909.) 

1.  Deeds  (§  38»)— Evidence  (J  460*)— Extbis- 
sic  Evidence — Deeds — SirFFioiBNcr  of  Db- 

SCBIFTION. 

A  deed  from  the  administrator  of  Ai.,  de- 
scribing the  property  as  "situated  in  the  county 
of  Harris  in  the  Republic  of  Texas  •  •  • 
320  acres  of  land,  part  of  a  tract  of  1,280  acres 
surveyed  on  Green's  bayou  for  said  M.,  deceased, 
on  his  bounty  land  warrant,  bounded  on  the  east 
by  a  part  of  the  said  l,2S0-acre  tract  sold  to  N. 
and  on  the  west,  also  by  a  part  of  the  1,280 
tract  sold  to  P.,"  is  sufficiently  definite  to  allow 
tlip  introduction  of  the  deed  in  evidence,  in  tres- 
pass to  try  title  to  the  land  described,  and  to  per- 
mit extrinsic  evidence  to  identify  the  property. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  (5.5-79;  Dec.  Dig.  J!  38  ;•  Evidence,  Cent. 
Dig.  I  2121 ;  Dec.  Dig.  |  460.*] 

2.  BouNDABiEs  (S  36*) — EviDENCK— Deeds  or 
Adjoining  Pbopertt. 

In  trespass  to  try  title  to  320  acres  of  land 
In  a  tract  of  1,280  acres,  described  in  the  deed 
as  lying  between  a  portion  of  the  tract  sold  to 
N.  and  another  portion  sold  to  P.,  deeds  to  N. 
and  P.  are  admissible  in  evidence  to  define  the 
location  of  the  land  in  question. 

[Ed.  Note. — ^For  other  cases,  see  Boundaries, 
Cent  Dig.  i  161 ;  Dec.  Dig.  i  36.*] 

3.  Boundaries  (J  35*)— Ew»dencb— Locatiok 
or  Laroeb  SnBVET— Pbobate  of  Grajttob'b 

Estate. 

In  trpspass  to  try  title  to  land  conveyed  by 
the  owner's  administrator  to  plaintiff,  and  which 
was  a  part  of  a  survey  described  in  the  deed  as 
being  "on  Green's  bayou,"  evidence  as  to  the  lo- 
cation of  the  survey  with  reference  to  Green's 
bayou  and  of  the  probate  proceedings  of  the 
grantor's  estate  is  admissible  to  aid  the  de- 
scription in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  153-183;  Dec  Dig.  S  35.  •] 

4.  Tbiai.  (J  295*)— Instructions— CON8TK0C- 
TioN  AS  A  Whole— EiiBOBs. 

The  use  in  an  instruction  of  the  word  "de- 
fendant," instead  of  "plaintiff,"  and  the  word 
"they"  in  referring  to  plaintiff,  is  harmless, 
where  from  the  context  it  is  apparent  that  the 
words  were  wrongly  used. 

[Ed.  Note. — For  other  cases,  see  Trial,  Ont 
Dig.  i  705;  Dec.  Dig.  S  295.»] 

8.  Trespass  to  Tet  Title  (|  45*)— Instbuc- 

TIONS. 

In  trespass  to  try  title,  defendant  attempted 
to  defeat  plaintiff's  title  by  showing  a  transfer 
to  T.  from  a  former  owner  prior  to  the  transfer 
to  plaintiff,  and  plaintiff  claimed  a  resale  by  Y. 
to  the  former  owner.  Held,  that  an  instruction 
that,  before  the  jury  could  find  for  defendants 
on  the  issue  of  outstanding  title,  they  must  find 
that  a  deed  bad  been  executed  and  delivered  to 
Y.  by  the  former  owner  is  not  erroneous  as  mak- 
ing the  burden  of  proof  lighter  on  plaintiff  than 
on  defendant,  because  on  the  issue  of  a  resale 
by  y.  the  charge  only  required  the  jory  to  find 
that  there  had  been  a  resale  and  conveyance. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  {  67 ;    Dec.  Dig.  {  45.»1 
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6.  Tbebpabs  to  Tbt  Tnxx  (|  45*)— iRSTBtro- 

TIONB. 

In  trespass  to  try  title,  plaintiff  claimed 
tlirongli  a  conveyance  by .  the  administrator  of 
the  former  owner,  -wliile  defendants  attempted 
to  show  a  prior  conveyance  from  the  former 
owner  to  Y.  The  court  charged  that,  if  the  ju- 
ry found  that  there  had  been  a  resale  and  con- 
veyance from  T.  to  the  former  owner  or  his 
administrator,  or  if  they  found  that  another 
person  named,  through  whom  plaintiff  claimed 
title,  paid  a  valnable  consideration  to  the  ad- 
ministrator of  the  former  owner's  estate  for  the 
land  in  controversy,  then,  in  either  or  both 
events,  to  find  for  plaintiff,  even  though  they 
believed  that  the  former  owner,  before  his  death, 
executed  and  delivered  a  deed  conveying  the  laud 
to  Y.  Here  was  evidence  that  one  of  the  per- 
sons through  whom  plaintiff  claimed  had  paid 
an  adequate  consideration  for  the  land,  at  the 
sale  by  the  former  owner's  administrator,  that 
the  final  account  of  the  administrator  shows 
that  he  received  the  money  for  the  land,  and 
that  this  acconnt  was  approved  by  the  court, 
and  that  trath  the  administrator  and  hia  gran- 
tee were  dead.  Held,  that  the  instruction  was 
not  erroneous  as  ignoring  the  want  of  notice, 
to  the  person  to  whom  the  administrator  con- 
veyed, of  the  execution  of  the  deed  to  Y..  as 
where  a  valuable  consideration  has  been  paid  for 
land,  and  the  parties  to  the  transaction  are  dead. 
the  presumption  is  that  the  purchaser  bought 
without  notice  of  a  prior  conveyance. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig.  I  67;  Dec.  Dig.  i  45.»] 

7.  Verdob  akd  PintCHASEB  ({  244»)  — Evi- 
dence AS  TO  Purchase  in  Good  Faith. 

Evidence,  in  trespass  to  try  title,  held  to 
•how  that  a  former  owner  of  the  property, 
through  whom  plaintiff  claims,  was  a  purchaser 
for  a  valuable  and  adequate  consideration. 

[Ed.  Note.— For  other  caaes.  see  Vendor  and 
Purchaser,  Cent  Dig.  {  611 ;  Dec.  Dig.  §  244.»] 

a  Tbebpass  to  Tbt  Titus  (S  44*)— Evidence 

—Questions  roB  Jubt. 

Evidence,  in  trespass  to  try  title,  held  to 
warrant  the  court  in  submitting  to  the  jury  the 
question  whether  one  to  whom  the  owner  of  the 
property  had  conveyed  it  had  subsequently  re- 
conveyed  the  property. 

[Ed.  Note.— For  other  cajses,  see  Trespass  to 
Try  Title,  Cent.  Dig.  »  66;  Dec.  Dig.  g  4i.*] 

9.  Deeds  (t  193*)  —  Evidence— Pbesumption 
AS  TO  Existence  of  Deed. 

In  order  to  presume  the  existence  of  a  deed, 
it  is  not  necessary  that  there  be  evidence  of  a 
deed,  or  other  writing,  upon  which  to  base  such 
presumption. 

[EM.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S  562 ;   Dec.  Dig.  i  193.»] 

10.  Appeai,  and  Ebbob  (§  742*)- Assignment 
OF  £:bbob8— Statements  Accompanvino  As- 
signment. 

Where  assignments  of  error  are  not  followed 
by  any  statement,  as  required  by 'the  rules,  they 
will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appe.il  and 
Error,  Cent  Dig.  {  3000;   Dec.  Dig.  j  742.*J 

Appeal  from  District  Court,  Harris  Coun- 
ty; Charles  E.  Ashe,  Judge. 

Action  by  Buckner's  Orphans'  Home 
against  M.  McCoUum.  .  Judgment  for  plain- 
tiff, and  defendant  McCoUum  appeals.  Af- 
firmed. 

B.  F.  Louis  and  Hunt,  Myer  &  Townes, 
for  appellant     David  F.    Rowe,   Thos.   C. 


Rowe,  and  Fiaber,  Sears  &  Campbell,  for 
appellee. 

McMEANS,  J.  This  Is  a  suit  of  trespass 
to  try  title  for  320  acres  of  the  Malcolm  Mc- 
Auley  1,286-acre  survey  In  Harris  county, 
brought  by  the  Buckner's  Orphans'  Home 
against  M.  McCoUum,  John  Gant,  and  a 
number  of  other  defendants  not  necessary 
to  name,  In  that  they  were  dismissed  from 
the  case.  Mrs.  Margaret  Holland  and  oth- 
ers intervened,  but,  having  made  no  further 
appearance,  were  dismissed.  The  defendant 
John  Gant  appeared  by  answer,  claiming  on- 
ly as  tenant  of  the  defendant  McCollum. 
The  case  went  to  trial  with  Buckner's  Or- 
phans' Home  as  plaintiff,  and  McCollum  as 
real  defendant,  though  nominally  Gant  still 
appeared  as  defendant.  The  case  was  tried 
before  a  Jury,  which  rendered  a  verdict  for 
plaintiff,  upon  which  judgment  was  duly 
entered,  and  from  this  judgment  this  appeal 
is  prosecuted  by  defendant  McCollum  alone. 

Appellee  established  by  evidence  a  primn 
facie  title  In  itself  to  the  land  in  contro- 
versy! The  appellant  attempted  to  defeot 
appellee's  title  by  alleging,  and  undertaking 
to  establish,  an  outstanding  title,  and  to 
this  end  they  sought  to  prove  by  circumstan- 
tial evidence  the  execution  and  delivery 
of  a  deed  from  McAuley,  the  original  gran- 
tee, to  William  Young,  of  date  anterior  to 
the  execution  of  the  administrator  of  said 
grantee  of  the  deed  under  which  appellee 
claims. 

By  his  eighth,  ninth,  and  tenth  assign- 
ments appellant  complains  of  the  action  of  the 
court  in  admitting  in  evidence,  over  his  objec- 
tion, the  deed  from  H.  G.  Pannell,  administra- 
tor of  McAuley,  to  F.  R.  Lubbock,  and  the 
deed  from  Lubbock  to  Michael  Connelly,  and 
the  deed  from  Connelly  to  John  Neil,  the 
objection  to  each  deed  being  that  the  descrip- 
tion of  the  land  sought  to  be  conveyed  was 
uncertain.  Indefinite,  and  ambiguous,  and  the 
ambiguity  w%s  patent,  and  that  the  deeds 
were  void  for  uncertainty  of  description,  and 
irrelevant  and  incompetent  for  any  purpose. 
The  eleventh  assignment  complains  of  the 
admission  In  evidence,  over  appellant's  ob- 
jection, of  a  certified  copy  of  a  deed  from 
McAuley  to  H.  G.  Pannell  and  George  C. 
Peters,  and  a  certified  copy  of  a  deed  from 
McAuley  to  B.  A.  Noland  and  H.  G.  Pan- 
nell, which  were  offered  by  appellee  in  aid 
of  the  description  of  the  land  conveyed  by 
the  deeds  mentioned  In  the  eighth,  ninth, 
and  tenth  assignments;  the  objection  being 
that  the  ambiguity  In  the  deeds  was  patent 
and  that  therefore  extraneous  evidence  In 
aid  of  the  description  was  inadmissible.  The 
only  proposition  advanced  under  the  fore- 
going assignments  Is  that,  where  the  am- 
biguity in  a  deed  is  patent.  It  Is  error  to 
admit  other  evidence  for  the  purpose  of 
aiding  the  same.     The  description   in  the 
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deed  from  Pannell,  administrator,  to  Lub- 
bock Is  as  follows:  "Lying  and  being  sit- 
uated In  the  county  of  Harris  in  tbe  Repub- 
lic of  Texas,  •  •  •  820  acres  of  land, 
part  of  a  tract  of  1,280  acres  surveyed  on 
Green's  bayou  for  said  McAuley,  deceased, 
on  his  bounty  land  warrant,  bounded  on 
the  east  by  a  part  of  the  said  1,280-acre 
tract  sold  to  Noland,  and  on  the  west  also 
by  a  part  of  tbe  1,280-acre  tract  sold  to  Pan- 
nell." The  deed  from  Lubbock  to  Connelly, 
and  from  Connelly  to  Nell,  contained  sub- 
stantially tbe  same  description.  We  think 
there  can  be  no  question  that  the  descrip- 
tion contained  In  the  deeds  was  su£9clent 
to  admit  of  their  Introduction  in  eyidence 
over  the  objection  urged.  The  evidence  al- 
so shows  that  the  McAuley  survey  of  1,280 
acres  was  In  shape  one  mile  wide,  from 
east  to  west,  and  two  miles  long,  from  north 
to  south.  The  deeds  show  that  the  320  acres 
referred  to  were  situated  in  Harris  county, 
and  were  part  of  the  McAuley  survey,  and 
were  bounded  on  the  east  by  the  part  of  said 
survey  sold  to  Noland,  and  on  the  west  by 
tbe  part  of  the  survey  sold  to  Pannell.  The 
description,  it  is  true,  is  Imperfect,  and, 
standing  alone,  without  other  evidence  to 
aid  it,  might  not  be  sufficient  to  Identify  tbe 
land,  but,  being  imperfect,  the  deed  for  that 
reason  be  void;  and  other  proper  evidence 
was  admissible  to  show  the  boundaries  and 
prove  its  identity.  To  do  this  appellee  In- 
troduced in  evidence  certified  copies  of  deeds 
from  McAuley  to  B.  A.  Noland  and  H.  6. 
Pannell,  and  from  McAuley  to  H.  Q.  Pan- 
nell and  George  C.  Peters.  Each  of  these 
deeds  conveyed  320  acres  of  the  McAuley 
survey,  and  the  description  given  in  each 
identifies  tbe  land  conveyed  by  it  The  for- 
mer shows  that  tbe  320  acres  conveyed  to 
Noland  and  Pannell  were  out  of  the  ex- 
treme eastern  part  of  the  survey,  and  were 
one-fourth  mile  wide,  from  east  to  west, 
and  two  miles  long,  running  the  entire  length 
of  the  survey,  and.  the  latter  shows  that  the 
320  acres  conveyed  to  Pannell  and  Peters 
were  also  one-fourth  mile  wide,  from  east 
to  west,  and  two  miles  long,  and  that  its 
extreme  eastern  boundary  was  a  line  run- 
ning through  the  center  of  the  survey  from 
north  to  south.  This  left  a  tract  between 
the  two  above  mentioned  of  the  same  shape 
and  dimensions,  and  It  is  clear  that  it  is 
the  tract  referred  to  in  the  deed  from  Pan- 
nell to  Lubbock  as  "bounded  on  the  east 
by  a  part  of  said  1,280-acre  tract  sold  to 
Noland,  and  on  tbe  west  also  by  a  part  of 
the  1,280-acre  tract  sold  to  Pannell."  Cook 
v.  Oliver,  83  Tex.  561,  1»  S.  W.  161;  Mac- 
manus  v.  Orkney,  91  Tex.  83,  40  S.  W.  715; 
Bowles  v.  Beal,  60  Tex.  324;  Ragsdale  v. 
Robinson,  48  Tex.  379;  Norrls  v.  Hunt,  51 
Tex,  614;  Coker  v.  Roberts,  71  Tex,  601,  9 
S.  W.  665.  The  assignments  are  overruled. 
This  disposes,  adversely  to  appellant's  con- 
tention, of  his  thirteenth  assignment,  which 


complains  of  the  refusal  of  tbe  trial  court 
to  strike  out  of  the  evidence  the  deeds  from 
Pannell  to  Lubbock,  Lubbock  to  Conndly, 
and  Connelly  to  Nell. 

Nor  was  there  error  In  admitting  In  evi- 
dence the  testimony  of  the  witness  Tar- 
brough  as  to  the  location  of  the  McAuley 
survey  with  reference  to  Green's  bayou,  and 
admitting  evidence  of  tbe  probate  proceed- 
ings of  McAuley's  estate,  all  of  which  were 
ottered  in  aid  of  the  description  in  said  deeds 
(Hermann  v.  Likens,  90  Tex.  449,  39  S.  W. 
282);  and  the  assignments  of  error  raising 
the  point  are  overruled. 

The  court  charged  that:  "If  tbe  Jury  have 
indulged  the  presumption  of  the  execution 
and  delivery  of  a  deed  from  Malcolm  Mc- 
Auley to  Wm.  Young  during  the  lifetime  of 
said  McAuley,  then  they  will  Inquire  wheth- 
er they  will  Indulge  the  presumption  of  a 
sale  and  reconveyance  of  said  property  from 
said  Young  back  to  MxtAuley,  or  his  admin- 
istrator, prior  to  the  execution  of  the  deed 
from  McAuley's  administrator  to  Lubbock, 
•  •  •  and  If  tbe  Jury  believe  •  •  • 
that  the  circumstances  are  consistent  with 
the  influences  or  the  presumption  of  a  re- 
sale and  conveyance  of  said  land  from  said 
Young  to  the  said  McAuley,  or  bis  admin- 
istrator, as  claimed  by  defendants,"  etc. 

Appellant,  by  his  thhrd  and  fourth  assign- 
ments of  error,  contends  that,  inasmuch  as 
the  claim  referred  to  In  tbe  charge  was  one 
made  by  tbe  plaintiff,  tbe  use  of  tbe  word 
"defendant,"  Instead  of  "plaintllt,"  was  a 
fatal  error.  We  cannot  agree  with  this. 
From  its  context  It  was  patent  that  tbe 
charge  meant  "plalntifr'  where  "defendant" 
was  used;  and.  In  tbe  connection  in  which 
It  was  used,  a  Jury  capable  of  nnderstand- 
Ing  and  passing  upon  the  Issues  involved  in 
tbe  case  could  not  have  been  misled  there- 
by. Railway  Co.  v.  Porfert,  72  Tex.  352, 
10  S.  W.  207.  This  may  also  be  said  as  to 
the  word  "they,"  which  was  used  at  one 
place  in  the  charge  to  designate  the  plaintilf, 
Buckner's  Orphans'  Home.  The  assignments 
raising  the  points  are  overruled. 

Appellant  by  a  second  proposition  onder 
the  third  and  fourth  assignments  further 
contends  that  the  court,  having  Instructed 
the  Jury  that  before  they  could  find  for  de- 
fendants on  the  issue  of  outstanding  title, 
they  must  find  that  a  deed  had  been  execut- 
ed and  delivered  by  McAuley  to  Young, 
made  it  less  onerous  on  plaintiff,  when  on 
the  issue  of  resale  by  Young  to  McAuley 
the  charge  only  required  the  Jury  to  find  that 
there  had  been  a  resale  and  conveyance. 
This  contention  is  without  merit,  and  caonot 
be  sustained. 

The  court  charged  ttiat  if  the  Jury  found 
that  there  had  been  a  resale  and  conveyance 
from  Young  to  McAuley  or  his  administra- 
tor, or  If  they  found  that  F.  R.  Lubbock, 
through  whom  plaintiff  claims  title,  paid  a 
valuable  consideration  to  Pannell,  tbe  ad- 
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jnlnlfltrator  of  McAnley'B  estate,  for  the  land 
In  controversy,  then  In  either  or  both  eventa 
to  find  for  plaintiff,  even  though  they  believ- 
ed that  McAuley,  before  hla  death,  executed 
and  delivered  a  deed  conveying  the  land  to 
Young.  This  part  of  the  charge  Is  assaUed  by 
appellant  by  Its  fifth  and  sixth  assignments, 
the  contention  being  that  the  charge  Ignored 
the  element  of  want  of  notice  of  Lubbock, 
at  the  time  he  purchased  from  the  admin- 
istrator, of  the  execution  and  delivery  of 
the  deed  by  McAuley  to  Young.  Ordinarily, 
a  person  claiming  land  under  a  Junior  title, 
in  a  suit  between  himself  and  a  pefson 
claiming  under  a  prior  conveyance,  must 
allege  and  prove  that  he  paid  value,  and 
bought  without  notice  of  the  inrlor  convey- 
ance. In  the  absence  of  the  means  of  mak- 
ing direct  proof  of  want  of  notice,  such 
want  of  notice  will  be  presumed  from  evi- 
dence of  the  payment  of  a  valuable  and  ad- 
equate consideration.  Appellant  makte  no 
point,  however,  on  the  omission  from  the 
charge  of  the  element  of  adequacy  of  con- 
sideration. It  is,-  however,  well-settled  law 
that,  where  a  valuable  consideration  has 
been  paid  for  land,  and  the  parties  to  the 
transaction  are  dead,  and  no  direct  proof 
can  be  made  that  the  subsequent  purchaser 
bad  or  had  not  notice  of  a  prior  conveyance, 
upon  proof  being  made  that  the  subsequent 
purchaser  paid  a  valuable  consideration,  the 
presumption  may  be  Indulged  that  he  bought 
without  notice  of  the  prior  conveyance. 
Rogers  V.  Pettus,  80  Tex.  428,  15  8.  W.  1093; 
Eastham  v.  Hunter,  »8  Tex.  564,  86  S.  W. 
823.  The  evidence  is  ample  to  warrant,  if 
not  to  compel,  a  finding  that  Lubbock  paid, 
not  only  a  valuable,  but  an  adequate,  con- 
sideration for  the  land  at  the  sale  by.  the 
administrator.  The  land  was  appraised  (as 
the  law  at  that  time  required  should  be 
done)  at  10  cents  per  acre,  and  Lubbock's 
bid  was  two-thirds  of  the  appraised  value, 
which  was  an  amount  then  recognized  by 
the  law  as  adequate.  The  order  of  the  pro- 
bate court  authorizing  the  sale  directed  that 
it  should  be  made  for  cash,  as  required  by 
law.  The  report  of  the  sale  showed  that 
the  administrator  sold  to  Lubbock  the  land 
in  controversy,  together  with  400  acres  ad- 
ditional, at  6%  cents  per  acre,  aggregating 
148,  and  that  the  land  was  sold  according 
to  the  order  of  the  court  The  final  account 
of  the  administrator  shows  that  he  received 
$48  in  cash  for  the  land  be  sold  to  Lubbock, 
and  this  account  was  sworn  to  and  approv- 
ed by  the  court  The  deed  from  the  admin- 
istrator conveying  the  land  to  Lubbock  re- 
cited the  payment  by  Lubbock  of  $4&  The 
transaction  took  place  in  1845,  and  both 
Pannell,  the  administrator,  and  Lubbock  are 
dead.  This  testimony  was  admissible  for 
tbe  purpose  for  which  It  was  offered,  and, 
being  nndisputed,  was,  we  think,  conclusive 
that  Lubbock  paid  a  valuable  and  adequate 
consideration  for  tbe  land;   and  tbe  court. 


in  the  absence  of  evidence  tending  to  prove 
that  Lubbock  in  fact  had  notice  of  the  prior 
conveyance  at  the  time  he  bought,  had  the 
right  to  assume  In  the  charge  the  want  of 
such  notice.  Therefore  want  of  notice  was 
not  an  issue  In  tbe  case  for  the  Jury  to  de- 
termine. If  tbe  evidence  above  set  out  did 
not  Justify  the  conclusion  as  a  matter  of 
law  that  Lubbock  paid  a  valuable  and  ade- 
quate consideration  for  the  land,  it  undoubt- 
edly authorized  the  Jury  to  so  find,  and,  this 
issue  being  determined  by  the  Jury  in  fa- 
vor of  appellee,  it  follows,  as  a  matter  of 
law.  In  the  absence  of  evidence  to  tbe  con- 
trary, that  Lubbock  purchased  without  no- 
tice of  Young's  claim.  Tbe  assignments  are 
ovemled,  as  well  as  are  the  seventeenth, 
eighteenth,  nineteenth,  twenty-first,  and 
twenty-fourth  assignments,  which  raise  sub- 
stantially the  points  passed  upon  above. 

The  twentieth,  twenty-second,  and  twenty- 
third  assignments  complain.  In  various  ways, 
of  tbe  portions  of  the  court's  charge  which 
give  to  the  Jury  the  right  to  presume  the 
execution  and  delivery  of  a  deed  from  Wm. 
Toung  to  McAnley,  or  to  his  administrator, 
prior  to  the  execution  of  the  deed  to  Lub- 
bock; the  ground  of  complaint  being  that 
there  was  no  evidence  that  warranted  the 
charge.  The  assignments  cannot  be  sus- 
tained. Appellant  sought  to  defeat  appel- 
lee's title  by  showing  that  in  1840  McAuley 
sold  the  land  to  Young,  and  thereby  divest- 
ed himself  of  tbe  title,  and  that  the  out- 
standing title  was  in  Young.  The  testimony 
shows  that  McAuley  died  In  1843;  that  prior 
to  bis  death,  and  subsequent  to  the  alleged 
sale  to  Young,  McAuley  asserted  ownership 
to  tbe  land,  and  sold  It  to  one  Compton; 
that  in  1844  an  administrator  of  his  estate 
was  appointed  and  qualified;  that  the  land 
in  controversy  was  Inventoried  as  part  of 
bis  estate;  that  public  notice  was  given  of 
the  sale  to  be  made  by  tbe  administrator; 
that  the  sale  was  made  at  auction,  and  tbe 
deed  made  In  pursuance  thereof,  as  well  as 
other  deeds  constituting  plaintiff's  chain  of 
title,  were  placed  on  record  in  Harris  coun- 
ty; that  one  of  the  parties  through  whom 
appellee  claims  paid  taxes  on  the  land  for 
several  years;  and  that  there  bad  been  an 
entire  want  of  any  ownership  asserted  by 
Young,  or  any  one  claiming  under  him.  We 
think  this  evidence  was  sufficient  to  Justl- 
ty  the  court  in  submitting  the  Issue. 

The  further  contention  that  a  presumption 
of  a  deed  should  never  be  indulged  In  any 
case,  unless  there  was  In  evidence  a  deed 
or  other  writing  upon  which  to  base  it,  is 
not  sound. 

The  twenty-fifth  and  twenty-slxtb  assign- 
ments are  not  followed  by  any  statement 
as  required  by  tbe  rules,  and  are  therefore 
not  considered.  The  first  seven  and  twenty- 
seventh  assignments  have  been  examined  by 
us,  and  found  to  contain  no  reversible  et- 
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rora,  and  are  eeverally  oyemiled,  without 
comment. 

There  being  no  reversible  errors  in  the  rec- 
ord, the  judgment  of  the  court  btiow  la  af- 
firmed. 

Affirmed. 


SCOTT  V.    ST.    U>UIS    SOUTHWESTERN 

RT.  CO.  OF  TEXAS.t 

(Court  of   cavil   Appeals   of  Texas.     Feb.   18, 

1909.     Rehearing  Denied  March  25,  1909.) 

L  Afpxai.  and  Ebbob  (t   1066*)— Habulebs 

Ebbob— Instructions. 

Where  the  allegations  of  plaintiff's  petition 
based  his  right  to  recover  on  specific  acts  and 
omissions  of  his  foreman,  error  in  an  instruction 
that  other  men  with  whom  plaintiff  was  working 
were  his  fellow  servants  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220;    Dec.  Dig.  I  1066.*] 

2.  Affeai.  and  E^bob  (§  739*)— Assignments 
or  Ebbob— Violation  or  Rules  as  to 
Bbietino. 

Two  assignments  of  error  on  appeal  as  to 
the  refusal  of  instructions  were  grouped  with 
another  one  based  on  the  failure  to  submit  is- 
sues of  negligence  made  by  the  pleadings  and 
evidence,  and  under  the  three  assignments  was 
a  proposition  asserting  it  to  be  the  "duty  of  the 
court  to  submit  all  issues  of  law  and  fact  to 
the  jury  raised  by  the  pleadings  and  evidence, 
and  especially  is  this  true  when  the  issues  whidi 
liave  been  omitted  have  been  called  to  the  at- 
tention of  the  court  by  special  charge."  The 
proposition  was  followed  by  the  statement  from 
the  record  of  pleadings,  and  evidence  which  it 
Tvas  contended  made  it  the  court's  duty  to  give 
the  instructions  as  requested.  Beld,  that  the 
assignments  as  presented  were  subject  to  an 
«bjection  that  the  assignments  as  to  the  refusal 
of  instructions  complained  of  the  court's  action 
with  respect  to  matters  distinct  from  each  other, 
-and  hence  grouping  them  as  stated  was  a  viola- 
tion of  the  rules  as  to  briefing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3034,  3035;  Dec.  Dig.  i 
739.*) 

S.  Masteb  and  Servant  (S  295*)— Injubies 
TO  Servant— Instructions— Assumed  Risk. 
In  an  action  by  a  railroad  employ^  for  in- 
juries received  while  he  was  engaged  with  other 
employes  under  a  foreman  in  loading  timbers 
onto  a  car  by  means  of  a  derrick  operated  by 
an  engine  on  another  car,  plaintiff  requested  a 
charge  to  find  in  his  favor  if  it  was  the  duty 
of  the  foreman  to  properly  place  the  derrick  car 
for  drawing,  hoisting,  and  loading  the  timbers, 
and  he  negligently  placed  it  in  such  a  position 
that  the  timbers  had  to  be  drawn  at  an  angle,  re- 
quiring more  power  to  draw  the  same,  and  ren- 
dering it  impossible  for  plaintiff  to  hold  the 
guy  rope  in  safety  while  the  timbers  were  being 
drawn,  hoisted,  and  loaded,  and  bis  act  in  so 
placing  the  car  was  an  act  of  negligence,  which 
was  the  direct  and  proximate  cause  of  his  in- 
jury, and  be  was  free  from  contributory  negli- 
gence. Held  properly  refused,  as  it  failed  to 
present  the  issue  of  assumed  risk,  called  forth 
by  evidence  that  plaintiff  had  much  experience, 
and  knew  the  attending  dangers,  the  position 
of  the  derrick  and  other  car  with  reference  to 
the  pile  of  lumber,  etc.,  and  chose  for  himself 
the  position  he  occupied  at  the  time  of  the  ac- 
cident 

[HM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1170,  1175;  Dec.  Dig. 
i  295.*) 


4.  Master  akd  Sebvart  ({  293*)— Injubies 
TO  EUPL0T&— Refusai.  of  Instructions. 
In  an  action  by  a  railroad  employe  for  in- 
juries received  while  en^ged  with  other  em- 
ployes under  a  foreman  in  loading  timber  onto 
a  car  by  means  of  a  derrick  operated  by  an 
engine  on  another  car,  an  instruction  to  find 
for  plaintiff  if  it  was  the  duty  of  the  foreman 
to  see  that  a  timber  which  struck  him  did  not 
strike  against  anything  while  being  drawn,  or 
if  the  foreman  saw  the  timber  about  to  strike 
against  the  skidway,  and  failed  to  stop  the  en- 
gine or  notify  him  of  the  danger,  was  prop- 
erly refused,  since  it  failed  to  negative  liability 
in  case  the  foreman  could  not  have  avoided  the 
Injury  after  seeing  the  danger. 

[EO.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  1156,  1160;  Dec.  Dig. 
i  293.*] 

Appeal  from  District  Court,  Smitti  Coun- 
ty; R.  W.  Simpson,  Judge. 

Action  by  Howell  P.  Scott  against  tbe  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

While  engaged  in  appellee's  service  as  an 
employ^  in  Its  bridges  and  building  depart- 
ment, appellant  suffered  injuries  to  his  per- 
son, on  account  of  which  he  prosecuted  an  ac- 
tion for  damages.  From  a  judgment  In  ap- 
pellee's favor,  rendered  in  accordance  with 
the  verdict  of  a  jury,  he  prosecutes  this  ap- 
peal. It  appeared  from  the  evidence  that  ap- 
pellant and  five  other  employes  of  appellee, 
under  a  foreman  named  Enwrlght,  by  means 
of  a  derrick,  were  engaged  in  loading  heavy 
pieces  of  timber  used  In  constructing  cattle 
guards  onto  a  car  on  appellee's  track.  The 
derrick  was  on  another  car  on  tbe  track,  and 
was  operated  by  power  furnished  by  an  en- 
gine on  the  same  car  it  seems.  The  car  on 
which  the  pieces  of  timber  were  being  load- 
ed was  just  south  of  the  car  on  which  the 
derrick  and  the  engine  which  operated  it 
were  loaded.  The  pieces  of  timber  to  be  load- 
ed were  to  the  right  of  the  car  on  which  they 
were  to  be  loaded  and  about  40  feet  from  it. 
They  were  to  be  loaded  one  at  a  time,  and  in 
loading  them  it  seems  to  have  been  the  duty 
of  two  of  the  men  to  fasten  to  one  of  tbe 
pieces  dogs  or  grappling  irons  attached  to 
the  end  of  a  cable  running  from  the  boom  of 
the  derrick,  and  the  duty  of  tbe  foreman,  En- 
wrlght, to  so  operate  the  engine  as  to  wind 
tbe  cable  at  its  other  end  on  a  drum  forming 
a  part  of  the  derrick,  and  so  drag  the  piece 
of  timber  to  a  position  where  it  would  be 
hoisted  by  the  derrick  to  a  point  above  the 
level  of  the  car.  It  was  the  duty  of  appellant 
and  the  man  assisting  him  by  means  of  a 
guy  rope  extending  from  the  boom  from  their 
position  on  the  east  side  of  the  track  to  hold 
the  boom  in  a  proper  position  while  the  piece 
of  timber  was  being  dragged  to  a  posltI<m 
for  loading  on  the  car,  and  when  it  reached 
such  a  position,  by  pulling  on  the  guy  line,  to 
swing  the  piece  of  timber  to  a  point  where, 
when  the  cable,  by  the  operation  of  the  en- 


•For  oUwr  cases  see  same  topic  and  section  NUMBBE  In  Dec.  ^t  Am.  Digs.  1907  to  date,  ft  Reporter  IndaxM 

t  Writ  of  error  denied  by  Supreme  Court. 
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fine,  wai  unwound,  the  other  two  men,  whose 
position  was  on  the  car  being  loaded,  could 
take  bold  of  same  and  properly  place  It  on 
the  car.  At  the  time  appellant  suffered  the 
Injuries  he  complained  of  one  car  had  been 
loaded  with  the  pieces  of  timber,  one  of  the 
pieces  had  been  loaded  upon  another  car,  and 
tj  means  of  the  cable  another  piece  was  be- 
ing dragged  towards  the  car.  At  that  time 
appellant,  it  seems,  was  standing  on  the  east 
side  of  the  track  with  one  of  his  feet  resting 
'On  a  heavy  piece  of  timber  around  which  he 
had  wrapped  the  guy  rope,  to  the  free  end 
of  which  he  was  holding,  when  the  piece  of 
timber  on  the  other  side  of  the  track,  as  it 
was  being  dragged  towards  the  car,  struck  a 
skid,  the  effect  of  which.  It  seems,  was  to 
suddenly  jerk  further  east  the  boom  to  which 
the  guy  rope  held  by  appellant  was  attached, 
and  at  the  same  time  jerk  further  east  the 
piece  of  timber  around  which  appellant  had 
wrapped  the  guy  rope.  As  a  result  appellant, 
who  was  holding  to  the  end  of  the  guy  rope, 
was  thrown  In  front  of  the  piece  of  timber, 
when  It  fell  on  him  and  broke  one  of  his  legs. 

Gentry  &  Castle,  for  appellant  E,  B.  Per- 
kins, Marsh  &  Mcllwaine,  and  J.  S.  Mcll- 
wain,  for  appellee. 

WILLSOiX,  C.  J.  (after  stating  the  facts  as 
above).  By  his  first  assignment  of  error  ap- 
pellant complains  of  the  action  of  the  court 
in  instructing  the  Jury  that  the  men  engaged 
In  assisting  him  in  loading  the  timbers,  ex- 
cept the  foreman,  Enwrlght,  were  bis  fellow 
servants.  In  his  petition,  after  alleging  the 
manner  In  which  the  pieces  of  timber  were 
being  loaded  upon  the  car,  appellant  alleged 
that  the  accident  resulting  In  the  Injury  of 
which  he  complained  was  caused  by  the  "neg- 
ligence of  defendant,  its  agents,  servants,  and 
employ^  In  operatlpg  said  derrick  and  en- 
gine and  in  loading  said  timbers."  The  alle- 
gations following  the  one  just  quoted  from 
the  petition  were  as  follows :  "That  Jim  En- 
wrlght, the  foreman,  whose  duty  it  was  to 
properly  place  said  derrick  car  for  hoisting 
and  loading  the  timbers,  negligently  placed 
the  same  In  such  a  position  that  the  timbers 
had  to  be  drawn  at  an  angle  requiring  more 
power  to  draw  the  same,  and  rendering  it 
impossible  for  the  plaintiff  to  hold  the-  guy 
rope  In  safety  while  the  timbers  were  thus 
being  drawn,  hoisted,  and  loaded;  that  it 
was  the  duty  of  said  Jim  Enwrlght  who  was 
running  said  engine  to  operate  the  same  In  a 
careful  manner  consistent  with  the  safety  of 
this  plaintiff  and  the  other  employ^  engaged 
in  said  work ;  that  notwithstanding  his  said 
duty,  he  negligently  ran  said  engine  in  a 
careless  and  reckless  manner,  at  a  high  and 
dangerous  rate  of  speed,  and  suddenly  turn- 
ed on  the  steam,  causing  the  same  to  jerk  the 
gny  rope  that  was  being  held  by  plaintiff  with 
such  force  as  to  turn  the  piece  of  timber 
around  which  said  rope  was  fastened,  causing 
plaintiff  to  be  thrown  forward  and  Injured  as 


hereinbefore  set  out;  that  plaintiff  was 
standing  at  the  timft  of  bis  injury  on  the  east 
side  of  the  car  tluit  was  being  loaded,  and 
could  not  see  the  piece  of  timber  that  was 
being  drawn  by  the  derrick  from  the  west 
side  of  said  car ;  that  it  was  the  duty  of  Jim 
Enwrlght  the  foreman,  to  see  that  the  timber 
did  not  strike  against  anything  while  being 
drawn  that  would  be  likely  to  injure  plaintiff 
or  endanger  his  safety ;  that  it  was  also  his 
duty  when  he  saw  the  timber  strike  or  about 
to  strike  against  the  skldway  or  other  immov- 
able object  to  stop  the  engine  or  to  notify 
plaintiff  of  the  Imminent  danger;  that  not- 
withstanding his  said  duty,  the  said  Enwrlght 
negligently  permitted  said  timber  to  strike 
against  a  skidway  or  other  immovable  object 
and  negligently  failed  to  stop  the  engine  or 
to  notify  plaintiff  of  the  danger  after  he  saw, 
or  by  the  use  of  ordinary  diligence  could  have 
seen,  that  said  timber  was  about  to  strike 
against  some  object  that  would  endanger 
plaintiff's  safety;  that  by  and  through  said 
acts  of  negllgeuce  said  accident  and  Injury 
occurred."  In  determining  whether  the  in- 
struction complained  of  was  materially  erro- 
neous or  not,  we  are  confined  to  a  considera- 
tion of  the  acts  and  omissions  specifically  al- 
leged in  the  petition,  and  relied  upon  as  con- 
stituting negligence.  Railway  Co.  v.  De  Ham, 
93  Tex.  78,  63  S.  W.  375;  Railway  Co.  v. 
Younger,  10  Tex.  Civ.  App.  141,  29  S.  W. 
948 ;  Wallace  v.  Railway  Co.  (Tex.  Civ.  App.) 
42  S.  W.  805.  It  will  be  noted  that  the  specif- 
ic acts  and  omissions  relied  upon  as  negli- 
gence are  all  charged  to  be  acts  and  omis- 
sions of  the  foreman,  Enwrlght  alone,  and 
not  acts  or  omissions  of  the  other  men,  or  any 
of  them,  assisting  appellant  in  loading  the 
timber.  As  by  his  pleadings  appellant  did 
not  seek  a  recovery  on  account  of  negligence 
of  other  of  appellee's  employes  than  En- 
wrlght whether  the  conclusion  of  the  court 
that  the  other  employes  were  appellant's  fel- 
low servants  was  a  proper  one  or  not  is  im- 
material. The  court  instructed  the  jury  that 
appellee  would  be  liable  for  the  negligence 
of  Enwrlght  in  respect  to  the  matters  submit- 
ted to  them,  and  In  the  condition  of  the  plead- 
ings Enwrigbt's  conduct  alone  could  be  made 
the  basis  of  a  recovery  in  favor  of  appellee. 
Complaint  is  made  in  the  sixth  assignment 
of  error  of  the  refusal  of  the  court  to  give  to 
the  jury  a  special  charge  requested  by  appel- 
lant as  follows :  "You  are  charged  at  the  In- 
stance of  plaintiff  that  if  you  believe  from 
the  evidence  that  it  was  the  duty  of  Jim  En- 
wrlght, the  foreman,  to  properly  place  the 
derrick  car  for  drawing,  hoisting,  and  loading 
the  timbers,  and  that  he  negligently  placed 
the  same  in  such  a  position  that  the  timbers 
had  to  be  drawn  at  an  angle  requiring  more 
power  to  draw  the  same,  and  rendering  it  im- 
possible for  plaintiff  to  hold  the  guy  rope  In 
safety  while  the  timbers  were  being  drawn, 
hoisted,  and  loaded,  and  that  his  said  act  in 
so  placing  the  car  was  an  act  of  negligence  as 
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that  term  has  been  defined  to  you  in  the  main 
dbarge,  which  was  the  direct  and  proximate 
cause  of  plaintiff's  Injury,  if  any,  and  yon 
further  find  that  plaintiff  was  free  from  con- 
tributory negligence  as  that  term  has  been 
defined  to  you,  then  you  will  find  for  plain- 
tiff." And  by  his  serenth  assignment  of  er- 
ror appellant  complains  of  the  action  of  the 
court  in  refusing  to  give  to  the  jury  a  special 
charge  requested  by  him  as  follows:  "You 
are  charged,  at  the  Instance  of  plaintiff,  that 
if  you  find  from  the  evidence  that  it  was  the 
duty  of  Jim  Enwrlght,  the  foreman,  to  see 
that  the  timber  did  not  strilce  against  any- 
thing while  being  drawn  that  would  Uicely 
injure  plaintiff  or  endanger  his  safety,  or  if 
you  find  from  the  evidence  that  Enwrlght 
saw  the  timber  about  to  strike  against  the 
Bkidway,  and  he  failed  to  stop  the  engine  or 
to  notify  plaintiff  of  the  danger,  and  you  fur- 
ther find  tliat  the  said  Enwrlght  was  negli- 
gent, as  that  term  has  been  defined  to  you,  in 
permitting  said  timber  to  strike  against  the 
skldway,  or  if  he  saw,  or  by  the  use  of  ordi- 
nary care  could  have  seen,  that  the  timber 
was  about  to  strike  against  the  skldway,  and 
he  failed  to  stop  the  engine  or  to  notify 
plaintiff,  and  that  said  acts  of  negligence,  If 
any,  were  the  direct  and  proximate  cause  of 
plaintifTs  injury,  If  any,  then  yon  will  find 
for  plaintiff."  In  appellant's  brief  said  two 
assignments  are  grouped  with  another  one,  to 
wit,  that  the  "court  erred  in  failing  to  submit 
to  the  Jury  all  the  issues  of  negligence  made 
by  the  pleadings  and  evidence,"  and  under 
the  three  assignments  of  error  so  grouped  Is 
a  proposition  asserting  it  to  be  the  "duty  of 
the  court  to  submit  all  issues  of  law  and  fact 
to  the  Jury  raised  by  the  pleadings  and  evi- 
dence, and  especially  is  this  true  when  the  is- 
sues which  have  been  omitted  are  called  to 
the  attention  of  the  court  by  special  charge." 
The  proposition  Is  followed  by  a  statement 
from  the  record  of  pleadings  and  evidence, 
which  appellant  contended.  It  seems,  made  It 
the  duty  of  tiie  court  to  give  to  the  jury  the 
instructions  as  requested.  Appellee  objects 
to  the  consideration  by  tills  court  of  said 
sixth  and  seventh  assignments  of  error  on  the 
ground  that  they  complain  of  the  action  of 
the  court  with  respect  to  matters  distinct 
from  each  other,  and  therefore  that  grouping 
them  as  stated  was  a  violation  of  rules  con- 
trolling the  briefing  of  cases  on  appeal  to  this 
court  We  are  Inclined  to  think  that  the 
manner  In  which  the  assignments  are  present- 
ed in  appellant's  brief  Justly  subjects  them  to 
the  objection  urged.  Railway  Co.  v.  Cain, 
37  Tex.  Civ.  App.  581,  84  8.  W.  686;  Tele- 
graph Co.  v.  Waller,  37  Tex.  Civ.  App.  515* 
84  8.  W.  696.  But  nevertheless  we  have 
considered  the  assignments,  and  think  they 
should  be  overruled.  The  one  Just  quoted 
above.  If  unobjectionable  on  other  grounds, 
properly  was  refused  because  it  ignored  the 


issue  of  assumed  risk  on  Ills  part,  made  bj 
evidence  tending  to  show  tliat  be  had  bad 
much  experience  In  the  kind  of  work  he  was 
then  engaged  in,  knew  the  dangers  attending 
it,  knew  the  position  of  the  derrick  and  other 
car  with  reference  to  the  pile  of  lumber,  etc, 
and  chose  for  himself  the  position  bA  occa- 
pied  at  the  time  of  the  accident  The  other 
charge  requested  we  think  properly  was  re- 
fused, if  for  no  other  reason,  because  it  an- 
thorized  the  jury  to  find  for  appellant  If  th^ 
believed  from  the  evidence  that  Ehiwright 
saw  that  the  piece  of  tlmlier  to  be  loaded,  as 
It  was  being  dragged  to  the  car,  was  about 
to  strike  against  the  skldway  and  failed  to 
stop  the  engine  or  notify  appellant  of  the 
danger,  notwithstanding  they  may  also  bave 
believed  from  the  evidence  that  he  couI(l  not, 
after  seeing  that  said  piece  of  timber  warn 
about  to  so  strike,  have  stopped  tlie  engine  or 
notified  appellant  of  his  danger  In  time  to 
have  saved  him  from  the  injury  be  mffered. 
The  Judgment  is  aflBrmed. 


ZAN  et  al.  v.  CLARE  et  aLt 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  1909. 
Rehearing  Denied  March  17,  1909.) 

L  Nakxs  ($  16*)— Idkm  Sonans. 

If  a  name  spelled  with  different  letters  can 
bave  but  one  pronunciation,  it  is  immaterial 
which  way  it  is  spelled,  and  hence  the  differ- 
ence twtween  Zan  and  Zann  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Names,  CenC 
Dig.  H  12-14;    Dec.  Dig.  {  16w*] 

2.  Pabtiss  ({  61*)— iHPLEADmo  Dkfbndahtb 

— PXBSONS   not  PaBTIES  TO   CoirTBOVESST. 

In  a  suit  by  transferees  of  vendor's  lien 
notes  against  the  maker  and  the  pa^ee  to  fore- 
close, defendants  were  properly  denied  leave  to 
implead  the  payee's  transferees,  who  were  plain- 
tiffs' transferrors,  so  as  to  procure  a  rescission 
of  the  transfer  to  it  and  a  recovery  of  damage 
for  fraud  indncing  the  transfer;  the  transferees 
not  being  shown  to  i>e  proper  parties  to  the 
controversy  between  plaintiffs  and  defendants. 

[Ed.  Note. — For  other  cases,  see  Parties,  Dec. 
Dig.  i  61.*] 

3.  Pleading    (S    403*)— Petitiok— Dbfects— 
Cube  by  Answee. 

Plaintiffs'  right  to  recover  was  not  defeated 
by  insufficiency  of  the  petition,  where  the  de- 
ficiency was  supplied  by  the  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  ii  1343-1347;   Dea  Dig.  {  403.*] 

4.  VENDOB    and    PlTBCHASEB    ({    274*) — ^FOBZ- 

CLOSUBE  or  Lien — Defenses— Fbauo. 

In  a  suit  by  transferees  of  vendor's  lien 
notes  against  the  maker  and  payee  to  foreclose, 
fraud  of  the  payee's  transferees  in  procuring 
the  indorsement  was  no  defense,  where  the 
payee  had  procured  a  settlement  fit  his  claim 
for  the  fraud. 

[Ed.  Note.— For  other  cases,  ses  Vendor  and 
Purchaser,  Dec  Dig.  |  274.*] 

Appeal  from  District  Court,  Palls  County; 
Richard  I.  Munroe,  Judge. 

Action  by  A.  Clark  and  another  against 
John  Zan  and  another.  From  the  Judgment, 
defendants  appeal.    Affirmed. 
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Tom  Oonnally  and  W.  W.  Holland,  Jr.,  for 
appellants.    Splvey  &  Carter,  for  appellees. 

KEJT,  J.  The  nature  and  result  of  this 
■nit  Is  stated  as  follows  In  appellants'  brief: 

This  salt  was  Instituted  In  the  district 
court  of  Falls  county  on  June  20,  1906,  by 
th«  plaintiffs,  A.  dark  and  Annette  Mose- 
ley,  upon  six  Tender's  Hen  notes  and  for 
ttae  foreclosure  of  the  vendor's  Hen  executed 
by  John  Zann  and  payable  to  the  order  of 
W.  W.  Holland,  and  by  said  Holland  Indorsed 
without  recourse  to  the  firm  of  Damon  & 
Olbson.  One  of  these  notes  was  by  Damon 
&  Olbson  transferred  and  assigned  to  Miss 
Annette  Moseley,  and  the  other  fire  notes 
were  transferred  and  assigned  to  A.  Clark. 

"This  suit  was  Instituted  by  plaintiffs,  A. 
dark  and  Annette  Moseley,  Jointly,  against 
defendants  John  Zan  and  W.  W.  Holland, 
upon  six  vendor's  Hen  notes  and  for  fore- 
closure of  the  vendor's  Hen  upon  1G1%  acres 
of  land  situated  in  Falls  and  Robertson  conn- 
ties.  AH  of  said  notes  were  executed  by 
John  Zan  on  the  27th  day  of  October,  1900, 
and  were  due  in  one,  two,  three,  four,  five, 
and  six  years  after  date,  respectively,  and 
were  payable  to  the  order  of  W.  W.  Holland, 
and  each  was  for  the  sum  of  $316.66%, 
and  each  bears  Interest  at  the  rate  of  10  per 
cent,  per  annum  and  contains  the  nsnal  clause 
of  10  per  cent  attorney's  fees.  Each  of 
said  notes  also  contains  a  clause  providing 
as  follows:  'It  is  understood  and  agreed 
that  failure  to  pay  this  note  or  any  install- 
ment of  Interest  thereon  whm  due  shaU,  at 
the  election  of  the  bolder  of  them,  or  any 
of  them,  mature  all  notes  this  day  given  by 
me  to  said  W.  W.  Holland  in  payment  for 
said  property.'  E}ach  of  said  notes  also  con- 
tains this  clause :  This  note  is  given  in  part 
payment  for  a  certain  lot  or  parcel  of  land 
situated  in  Robertson  and  Falls  county,  Tex., 
160  acres  of  the  John  West  league,  this  day 
conveyed  to  John  Zan  by  W.  W.  Holland.' 
Each  of  said  notes  also  contains  the  follow- 
ing: "Consideration.  Cash,  $750.66%  Note 
1,  $316.66%,  Note  2,  $316.66%,  Note.  S, 
$31&66%.  Note  4,  $316.66%,  Note  S,  $316.66%, 
Note  6,  $3iae6%.' "  Upon  note  No.  1  there 
was  a  credit  of  $100  of  date  October  26,  1901, 
and  a  credit  of  $.50  of  date  October  4,  1902. 
On  January  20,  1904,  all  of  these  notes  were 
Indorsed  In  blank  without  recourse  by  W.  W. 
Holland,  and  transferred  by  him  to  Damon 
A  Gibson,  a  firm  composed  of  H.  O.  Damon 
and  Guy  M.  Gibson,  and  on  said  date  Hol- 
land executed  a  transfer  of  the  vendor's  Hen 
to  said  parties.  At  the  time  of  the  transfer 
of  these  notes  by  Holland  to  Damon  &  Gib- 
son notes  Nos.  1,  2,  and  8  were  due  and 
unpaid. 

"Defendants  Holland  and  Zan's  pleadings 
allege  that  the  consideration  for  the  transfer 
of  these  notes  by  Holland  to  Damon  &  Gibson 
and  the  transfer  of  vendor's  lien  was  the 
written  promise  by  Damon  &  Gibson  to 
convey  to  defendant  Holland  460  acres  of 


land  in  the  Republic  of  Mexico,  which  said 
land  Damon  &  Gibson  represented  to  Holland 
was  very  fertile  and  covered  with  dense 
forests  of  mahogany,  rosewood,  and  other 
valuable  timbers,  and  free  from  overflow 
and  insects,  etc. ;  that  said  reiweeentatlons 
were  knowingly,  falsely,  and  fraadulently 
made,  and  that  they  were  untrue,  and  in 
consequence  the  consideration  for  said  trans- 
fer had  failed  and  the  notes  herein  sued 
upon  were  still  the  property  of  W.  W.  Hol- 
land. About  January  26,  1904,  Damon  & 
Gibson  put  up  one  of  these  notes,  the  one  dne 
October  27,  1904,  with  Miss  Annette  Moseley 
as  collateral  security  for  a  loan,  and  on 
June  14,  1905,  said  note  was  sold  and  trans- 
ferred to  the  plalntifT  Miss  Moseley.  The 
other  five  notes  were  transferred  to  the 
plaintiff  A.  Clark  in  February,  1906. 

"The  defendants  Holland  and  Zan  inter- 
pleaded Damon  &  Gibson,  and  set  up  rescission 
of  the  transfer  of  the  vendor's  lien  and  trans- 
fer of  the  notes,  and  asked  for  q>eclal  dam- 
ages, asked  for  rescission,  and  d^endant 
Holland  also  prayed  for  judgment  for  the 
title  and  possession  of  the  notes  against  all 
parties  to  the  suit  Defendant  Zan  pleaded 
payment  of  said  notes  to  Holland  by  a  re- 
transfer  of  the  land. 

"Upon  a  trial  before  a  jury  the  court  in- 
structed a  verdict  for  the  plaintiffs  against 
John  Zan  for  the  full  amount  of  the  notes, 
and  a  foreclosure  of  the  vendor's  lien  against 
both  defendants  Holland  and  Zan,  and  ren- 
dered Judgment  accordingly." 

There  is  no  merit  in  appellants'  first  and 
second  assignments  of  error,  based  upon  the 
alleged  distinction  between  the  names  "John 
Zan"  and  "John  Zann."  Rules  of  spelling 
do  not  constitute  rules  of  law,  and,  if  a 
name  spelled  with  different  letters  can  have 
but  one  pronunciation,  in  so  far  as  legal 
rights  are  concerned,  it  is  not  material  which 
way  the  name  Is  spelled. 

The  third  assignment  is  addressed  to  the 
action  of  the  court  In  refusing  to  allow  the 
defendants  to  implead  Damon  &  Gibson.  We 
overrule  that  assignment,  because  it  Is  not 
shown  that  Damon  &  Gibson  were  proper 
parties  to  the  controversy  between  the  plain- 
tiffs and  defendants,  and  the  defendants  bad 
no  right  to  litigate  in  this  case  any  cause  of 
action  they  may  have  against  Damon  &  Gib- 
son. Frey  v.  F.  W.  4  R.  G.  Ry.  Co.,  86 
Tex.  465,  25  8.  W.  609;  Oak  Cllft  College 
V.  Armstrong  (Tex.  Civ.  App.)  50  S.  W.  610; 
Stewart  v.  Gordon,  65  Tex.  347. 

The  fourth  assignment  is  overruled,  be- 
cause, if  the  plaintiffs'  petition  did  not  show 
all  the  facts  necessary  to  entitle  them  to  a 
Judgment  of  foreclosure  against  the  defend- 
ant Holland,  such  facts  were  supplied  by  the 
defendants'  answer. 

The  other  assignments  are  addressed  to 
the  action  of  the  court  In  directing  a  ver- 
dict for  the  plaintiffs,  and  in  not  submitting 
the  case  to  the  Jury  upon  the  defendants' 
;  pleas  of  fraud  alleged  to  have  been  perpe- 
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trated  upon  the  defendant  Holland  by  Damon 
&  Gibson.  No  error  was  committed  In  that 
regard,  because  the  undisputed  testimony 
coming  from  both  sides  shows  that  if  the  al- 
leged fraud  was  ever  committed  by  Damon 
&  Gibson  in  contracting  to  sell  Holland  land 
in  Mexico,  after  the  discovery  of  the  fraud 
by  Holland,  he  made  another  contract  with 
Damon  &  Gibson  for  other  lands  in  Hen  of 
that  charged  by  him  to  have  been  misrepre- 
sented by  Damon  &  Gibson.  According  to 
his  own  testimony,  he  went  to  Damon  & 
Gibson,  charged  them  with  misrepresenting 
the  land  they  had  agreed  to  sell  him,  and 
demanded  $1,500  compensation  for  the  wrong 
done  him.  That  demand  was  refused,  but 
in  lien  thereof  and  as  a  substitute  for  the 
first  contract  another  was  made  by  which 
he  was  to  have  other  lands.  This  being  the 
case,  the  alleged  fraud  pleaded  by  Holland 
constituted  no  defense  to  this  suit. 

No  error  has  been  shown,  and  the  judg- 
ment is  affirmed. 

RICE,  J.,  did  not  sit  In  this  case. 


MISSOURI.  K.  4  T.  RT.  CO.  OP  TEXAS  et 
al.  V.  PETTIT. 

(Court  of  (Hvil  Appeals  of  Texas.    March  10, 
1909.) 

1.  Cabbiers  (I  228*)  —  Neomqewt  Dei,at  of 
Shipment  of  Cattle— Evidence. 

In  an  action  against  a  carrier  for  negligent 
delay  and  rough  handling  in  the  ghipment  of  cat- 
tle, the  court  did  not  err  In  admitting  in  evi- 
dence the  statement  of  the  shipper  that  he  had 
ordered  cars  a  week  before  the  cattle  were 
shipped ;  the  statement  being  only  matter  of  in- 
ducement 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  i  959;  Dec.  Dig.  {  228.*] 

2.  Affeai.  and  Ebbob  ((  1051*)— Habmless 
Ebbob— Advission  of  Evidence. 

A  party  cannot  complain  of  testimony, 
where  he  subsequently  elicited  the  same  testimo- 
ny on  cross-examination  of  the  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4161 ;   Dec.  Dig.  i  10.51.*] 

8.  Evidence  (S  247*)  —  Admission  bt  Pkb- 
BON  Refebbed  to— Admissibilitt. 

Where  a  shipper  was  referred  by  the  station 
agent  to  a  third  person,  statements  made  to  the 
shipper  by  the  third  person,  while  openly  en- 
gagM  in  the  discharge  of  duties  of  the  carrier, 
as  to  the  time  when  the  train  would  leave  and 
the  cause  of  the  delay  were  admissible  In  an  ac- 
tion by  the  shipper  for  negligent  delay. 

[Ed.   Note. — For  other  cases,   see   Evidence, 
Cent  Dig.  H  950-957;  Dec.  Dig.  {  247.*] 

4.  Evidence   (|  474*)— Opihiow   Bvidencb— 

Competenct  of  W^itness. 

A  witness  with  18  years'  experience  In  the 
shipment  of  cattle,  and  who  had  frequently  ac- 
companied shipments,  and  had  noticed  the  effect 
of  jeiics  of  the  train  on  cattle  daring  shipment 
was  competent  to  testify  to  the  effect  jerks  of 
the  train  detaik-d  by  him  had  on  cattle. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  i  2206;  Dec  Dig.  f  474.*] 


5.  Appeal  and  Ebbob  {§  1051*)— Habvus* 
Ebbob— Admission  of  Evidence  —  Subse- 
quent Admission  Without  Objection. 

A  party  is  estopped  from  asserting  error  to 
the  overruling  of  his  objection  to  evidence,  where 
similar  evidence  was  subsequently  repeated  by 
the  witness  without  objection. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4161 ;   Dec  Dig.  f  lOol.*] 

6.  Evidence  (J  474*)  —  Opinion  Bvidenc»— 
Competency  of  Witness. 

One  who  had  been  shipping  cattle  for  IS 
years,  frequently  accompanying  the  shipments, 
and  who  had  for  15  years  shipped  cattle  to  a 
designated  point,  was  competent  to  testify  as  to 
the  average  rate  of  speed  of  a  train  carrying  cat- 
tle to  such  point. 

[Ed.  Note.— For  other  cases,  see  E>videnoe, 
Cent.  Dig.  f  2202;   Dec  Dig.  i  474.*] 

7.  Appeal  and  E^bbob  (|  204*)— Objection  to 
Evidence— Review. 

One  cannot  on  appeal  urge  an  objection  t» 
evidence  not  raised  in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1258;    Dec.  Dig.  |  204.*] 

8.  Appeal  and  Ebbob  (i  1051*)— Habmless 
Ebbob  —  Ebboneous  Admission  of  Evi- 
dence. 

Where  a  carrier,  when  sned  for  negligent  de- 
lay in  a  shipment  of  cattle,  showed  by  its  train- 
men and  its  time-tables  that  the  average  speed 
of  trains  transporting  cattle  was  20  miles  an 
hour,  it  could  not  complain  of  the  error,  if  any, 
in  permitting  a  witness  for  plaintiff  to  testify 
that  the  average  rate  of  speea  of  a  train  carry- 
ing cattle  was  18  miles  an  honr. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4161 ;  Dec  Dig.  I  1051.*] 

9.  Evidence  (i  474*)— Opinion  Evidence— 
Competenct  of  Witness. 

,  One  who  had  been  a  salesman  at  stockyards 
for  10  years,  and  who  was  engaged  in  such  busi- 
ness, was  competent  to  testify  as  to  the  maricet 
price  of  cattle  at  such  yards. 

[EM.  Note.— For  other  pases,  see  Evidence^ 
Cent  Dig.  S  2218;    Dec.  Dig.  I  474.*] 

10.  Evidence  (|  474*)— Opinion  Evidence— 
Competenct  of  Witness. 

One  who  had  been  in  the  cattle  basiness. 
including  buying,  selling,  and  shipping  cattle,  for 
about  6  years,  and  who  had  had  experience  in 
shipping  cattle  to  a  designated  point  and  waa 
acquainted  with  shipments  made  by  others,  and 
knew  what  effect  a  delay  would  have  on  the  ap- 
pearance of  cattle,  was  competent  to  testify  as 
to  the  effect  a  delay  in  the  shipment  of  cattle 
would  have  on  their  salable  appearance. 

[Ei.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2206 ;   Dec.  Dig.  f  474.*] 

11.  Tbial  (J  260*)— Refusal  to  Git«  IiraniQe- 

TIONS   COVEBEO    BT    ChABQE   QIVEIT. 

It  is  not  error  to  refuse  a  requested  charge 
covered  by  the  charge  given. 

[Ed.  Note.— For  other  cases,  ae$  Trial,  Gent 
Dig.  I  651 ;  Dec.  Dig.  i  260.*] 

12.  Tbial  (|  253*)  —  Inbtbuctions— Ionorik* 

Ibsues 

A  requested  charge  which  singles  out  one 
separate  issue  and  asks  a  finding  thereoD.  while 
the  cause  of  action  is  based  on  other  iasuea  al- 
leged and  proved,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  613 ;   Dec.  Dig.  f  253.*] 

13.  Tbial  (§  252*)  —  Negligent  Delat  of 
Shipment  of  Cattle— EviDENcr—lNBTBCC- 

TIONS. 

Where,  in  an  action  against  carriers  for 
negligent  delay  and  rough  handling  of  a  shipment 
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of  cattle,  there  was  no  evidence  that  the  cattle 
suffered  damages  while  on  a  terminal  railroad, 
a  reqaested  charge  that  the  jury  sbould  subtract 
the  damages  suffered  by  the  cattle  while  on  the 
terminal  railroad  from  that  which  occurred  on 
the  iinea  of  the  carriers,  and  render  a  verdict 
for  the  difference,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  n  506-612;  Dec.  Dig.  i  252.»] 

Appeal  from  Williamson  County  Court;  T. 
J.  Liawbon,  Judge. 

Action  by  J.  R.  Pettlt  against  the  Missouri, 
Kansas  A  Texas  Railway  Company  of  Tex- 
as and  another.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Spell  &  Nickels,  for  appellants.  W.  H. 
Nunn  and  Hoiderson  &  Lockett,  for  appel- 
lee. 

RICEJ,  J.  Appellee  brought  this  suit 
against  appellants  for  the  recovery  of  dam- 
ages sustained  by  blm  to  a  shipment  of  ISU 
head  of  beef  cattle  while  in  transit  over  ap- 
pellants' line  of  railway  from  Smithville, 
Tex.,  to  East  St  Louis,  111.,  alleging  unrea- 
sonable delays  and  rough  handling  en  route, 
whereby  he  sustained  damage  to  said  ship- 
ment in  the  aggregate  sum  of  9001.04,  predi- 
cated upon  the  killing  outright  of  one  of  said 
animals,  the  crippling  of  another,  and  de- 
crease in  weight  of  the  others,  depreciation 
in  the  market  on  account  of  reaching  the 
same  one  day  late,  as  well  as  depreciation  in 
their  value  on  account  of  the  stale  appear- 
ance of  said  cattle  when  they  arrived.  De- 
fendants filed  a  general  demurrer,  general 
denial,  and  several  special  answers,  among 
other  things  setting  op  contributory  negli- 
gence on  the  part  of  plaintiff  In  failing  to 
properly  care  for  said  cattle  en  route.  In  ac- 
cordance with  his  contract  so  to  do,  and 
pleading  that  section  of  their  contract  lim- 
iting their  liability  to  injuries  occorring  on 
their  own  lines,  and  requiring  notice  to  car- 
rier of  injuries  before  cattle  were  taken  from 
the  cars  or  mingled  with  other  stock,  etc. 
And  further  contended  that,  if  said  cattle 
were  Injnred  by  reason  of  any  delay  and 
rough  handling,  defendants  were  not  liable 
therefor,  because  the  same  was  only  such  as 
was  ordinarily  Incident  to  the  operation  of 
their  trains.  Plaintiff  addressed  special  ex- 
ceptions to  those  portions  of  said  answer 
which  set  np  contributory  negligence,  and 
that  part  thereof  requiring  shipper  to  give  no- 
tice of  any  injuries  resulting  to  stock  on  ac- 
count of  the  carrier's  negligence  before  the 
cars  left  the  carrier's  line,  and  before  tbe 
stock  mingled  with  other  stock,  or  were  re- 
moved from  pens  at  destination,  which  ex- 
ceptions were  sustained.  There  was  a  jury 
trial,  resulting  in  a  verdict  and  judgment  for 
plaintiff  for  $376,  with  interest  thereon,  from 
which  judgment  this  appeal  is  prosecuted. 

We  do  not  think  there  was  any  error  in 
permitting  plaintiff  to  testify  that  he  order- 
ed the  cars  a  we^  before  the  cattle  were 


shipped.  This  statement  appears  to  be  only 
matter  of  inducement.  Besides,  there  was 
nothing  In  the  statement  that  was  calculated 
to  prejudice  appellants'  rights.  In  addition 
to  tills  it  appears  that  appellants  themselves, 
on  cross-examination  of  this  witness,  elicited 
tbe  same  testimony,  and  therefore  they  have 
no  right  to  complain. 

Nor  do  we  think  there  was  any  error,  as 
complained  ot  In  appellants'  second  assign- 
ment, in  permitting  the  plaintiff  to  testify 
that  he  bad  a  conversation,  with  a  party 
that  he  took  to  be  the  yardmaster,  as  to  the 
time  when  the  train  would  leave,  and  who 
told  him,  in  explanation  of  the  delay  in  start- 
ing, that  tbe  crew  was  at  supper,  and  he 
would  have  to  wait  until  they  got  back,  and 
that  the  switch  engine  was  broken  down, 
and,  when  they  got  tbe  engine  in  shape  and 
began  loading.  It  was  about  9:30,  because  it 
appears  from  tbe  evidence  that  the  plaintiff 
was  referred  to  this  party  by  the  station 
agent,  and  because  It  further  appeared  from 
the  evidence  that  tbis  party  was  openly  en- 
gaged in  tbe  discharge  of  the  carrier's  duties 
at  the  time  he  made  such  statements,  by  r^- 
son  of  which  they  were  admissible  as  res 
gestae.  See  Ry.  Co.  v.  Cunningham  (Tex. 
Civ.  App.)  118  8.  W.  767;  Ry.  Co.  v.  Batte 
(Tex.  Civ.  App.)  04  S.  W.  345;  Austin  v. 
Nnchols,  42  Tex.  Civ.  App.  5,  94  8.  W.  336; 
Railway  Co.  t.  Watklns  (Tex.  Civ.  App.)  100 
S.  W.  162. 

By  their  third  assignment  It  is  contended 
that  tbe  court  erred  In  permitting  the  plain- 
tiff to  testify  to  the  effect  certain  jerks  of 
tbe  train  detailed  by  him  would  hare  upon 
the  cattle.  This  is  overruled  because  it  ap- 
peared that  this  witness  had  bad  18  years  of 
experience  in  the  shipment  of  cattle,  had  fre- 
quently accompanied  shipments  of  cattle,  and 
bad  seen  and  noticed  the  effect  that  similar 
jerks  would  have  upon  cattle  during  ship- 
ment Besides  this,  said  witness  at  another 
time  repeated  the  substance  of  this  testimony 
without  objection  on  tbe  part  of  appellants, 
whereby  they  were  estopped  from  asserting 
error  in  tbe  first  instance,  if  any  could  be 
predicated  thereon. 

By  their  fifth  assignment  appellants  urge 
that  the  court  erred  In  permitting  the  plain- 
tiff to  testify  that  the  average  rate  of  speed 
for  a  train,  such  as  the  one  that  carried  his 
cattle,  was  18  miles  per  hour,  the  only  ground 
of  objection  thereto  being  that  said  witness 
had  not  qualified  to  testify  in  response  to 
the  question  eliciting  said  answer.  Tbe  rec- 
ord shows  that  this  witness  bad  been  ship- 
ping cattle  for  18  years,  frequently  accom- 
panying the  shipments,  15  years  of  which 
time  he  had  been  shipping  to  St.  Louis,  the 
destination  of  tbis  shipment  We  think  this 
evidence  would  qualify  him  to  testify  as  to 
tbe  subject  inquired  about  But  by  one  of 
their  propositions  it  is  urged  that  this  testi- 
mony was  Inadmissible,  because  it  Involved 
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the  witness'  conduslon  and  opinion  upon  a 
matter  of  law  as  well  as  of  fact,  citing,  in 
support  of  this  contention,  the  case  of  H.  & 
T.C.  Ry.  (30.  V.  Roberts  (Tex.  Civ.  App.)  109 
S.  W.  982.  But  the  record  discloses  that  this 
last  objection  was  not  made  to  this  testimony 
in  the  court  below,  and  appellee  Insists,  and 
we  think  with  reason,  that  on  appeal  appel- 
lants cannot  urge  any  other  objection  than 
the  ones  presented  In  the  court  below.  Bee 
Wheeler  v.  Railway  Co.,  91  Tex.  859,  43  8. 
W.  876;  Everett  v.  Kemp  (Tex.  Civ.  App.)  80 
S.  W.  834;  Stlth  v.  Moore,  42  Tex.  Civ. 
App.  528,  96  S.  W.  587.  If,  however,  there 
was  any  error  in  this  ruling  prejudicial  to 
appellants  (which  we  do  not  concede),  the 
same  was  cured,  by  reason  of  the  fact  that 
the  plalntlft  was  thereafter  permitted,  with- 
out objection,  to  testify  to  the  same  fact.  In 
addition  to  this  a  number  of  appellants'  con- 
-ductors  and  trainmen  testified  that  the  rea- 
sonable and  fair  average  speed  for  trains, 
such  as  transported  the  cattle  In  question, 
was  20  mUes  per  hour,  including  stops,  and 
appellants'  time-table,  which  was  introduced 
in  evidence,  was  to  the  same  efTect.  They, 
-therefore,  are  not  entitled  to  complain.  Ry. 
■Co.  V.  Boshear  (Tex.)  118  S.  W.  7. 

The  sixth  assignment,  in  effect,  raises  the 
«ame  question  as  that  presented  by  the  fifth, 
and  for  the  reasons  there  stated  it  is  also 
overruled. 

The  court  did  not  err  in  permitting  the 
-witness  Woodson,  over  appellants'  objection, 
to  testify  as  to  the  market  price  of  such 
^mttle  as  were  embraced  in  plaintiff's  ship- 
ment on  March  21,  IWJ,  at  the  stockyards 
in  East  St  Louis,  because  it  appears  from 
the  explanation  to  the  bill  of  exceptions 
taken  to  said  testimony  that  said  witness 
Jiad  been  acting  as  salesman  at  said  yards 
where  these  cattle  were  sold  for  the  past 
10  years,  and  was  acting  in  such  capacity 
at  the  time  inquired  about  It  Is  therefore 
«hown  that  he  was  an  expert,  and  was  com- 
petent to  testify  in  response  to  the  ques- 
tion as  to  their  value.  Apart  from  this  the 
witness  Gregg,  without  objection,  testified 
substantially  to  the  same  effect  as  did  the 
witness  Woodson,  whereby  the  error,  if  any, 
•was  waived. 

We  do  not  think  there  was  any  error  in 
permitting  the  witness  Anderson,  over  ap- 
pellants' objection,  to  testify  relative  to  the 
effect  that  the  delay  in  the  shipment  of  cat- 
tle would  have  on  their  salable  appearance, 
"because  it  was  shown  by  bis  evidence  that 
he  had  been  in  the  cattle  business,  which 
Imsiness  included  buying,  selling,  and  ship- 
ping cattle,  for  about  6  years,  had  had  ex- 
perience in  shipping  to  St  Louis,  and  was 
acquainted  with  shipments  made  by  others, 
And  imew  what  effect  a  delay  of  24  hours 
would  have  upon  the  appearance  of  cattle, 
from  which  experience  he  was  qualified  to 
-^ate  how  much  less  per  hundred  weight  the 
cattle  would  be  worth  by  reason  thereof. 

We  do  not  believe  there  is  any  merit  In 


appellants'  objection  to  llie  charge  of  tbe 
court  defining  reasonable  diligence,  ordinary 
care,  and  negligence,  as  complained  of  In 
their  ninth  assignment  We  think  the  charge 
in  this  respect  was  In  substantial  accord 
with  the  decisions  of  the  courts  upon  tbe 
subject  See  Railway  Co.  v.  Daniels,  1  Tex. 
Civ.  App.  685,  20  S.  W.  955;  Railway  Co.  v. 
Duncan,  10  Tex.  Civ.  App.  479,  31  S.  W.  562. 
By  their  tenth  assignment  appellants  In- 
sist that  the  court  erred  in  refusing  to  give 
their  special  charge  No.  2,  which  reads  as 
follows:  "Ton  are  charged  that  if  yon  be- 
lieve from  the  evidence  that  the  delay  at 
Ft.  Worth  of  the  cattle  in  question,  if  you 
believe  from  the  evidence  there  was  such 
delay,  was  the  usual  and  ordinary  delay  of 
such  trains  as  the  one  in  question,  when 
those  in  charge  of  same  use  ordinary  care 
to  operate  the  same  in  a  careful  and  pru- 
dent manner,  you  will  find  for  defendant" 
Also  by  their  eleventh  assignment  it  Is  in- 
sisted that  the  court  erred  In  refusing  to 
give  another  special  charge  requested  by 
appellants,  which  is  as  follows:  "Tou  are 
charged  if  you  believe  from  the  evidence 
that  the  jerk  or  jars  to  which  such  train 
was  subject  if  you  believe  from  the  evi- 
dence that  it  was  subject  to  such  jars  and 
Jams  and  jerks,  then  If  you  further  believe 
from  the  evidence  that  such  jams,  jerks,  and 
jars  were  incident  to  tbe  operation  of  trains 
such  as  the  one  in  question,  when  managed 
and  operated  in  a  prudent  and  careful  man- 
ner, yon  will  find  for  defendant"  The  de- 
fense suggested  by  these  charges  was  fully 
submitted  to  the  jury  in  the  court's  main 
charge,  and  also  by  special  charges  Nos. 
5  and  7,  given  at  defendants'  request  In 
the  main  charge  the  court  said:  "But  If 
you  believe  from  the  evidence  that  defend- 
ants exercised  reasonable  diligence  to  trans- 
port said  cattle  from  Smith vllle,  Tex.,  to 
St  Louis  in  a  reasonable  time,  and  exercised 
ordinary  care  to  safely  handle  said  cattle 
during  such  transportation,  you  will  find 
your  verdict  for  defendants."  Appellants' 
special  charge  No.  5,  which  was  given,  reads 
as  follows:  "You  are  charged  that  if  yon 
believe  from  the  evidence  that  the  stops  or 
delays  of  the  train  in  question.  If  you  be- 
lieve from  the  evidence  it  was  subject  to 
stops  or  delays,  and  that  such  stops  or  de- 
lays were  usual  and  incident  when  reason- 
aUe  diligence  and  care  had  been  used  by 
defendants,  or  those  in  charge  of  the  train,  to 
operate  it  in  a  reasonably  prudent  and  care- 
ful manner,  and  reasonable  diligence  had 
been  used  to  transport  It  in  a  reasonable 
time  between  Smithvllle  and  East  St  Louia, 
you  will  find  for  defendants,  unless  you  find 
for  plaintiff  under  some  other  allegation  of 
negligence  as  set  forth  In  plalntUfs  peti- 
tion." Special  charge  No.  7,  which  was  giv- 
en to  the  jury  at  the  request  of  defendants, 
reads  as  follows:  "Yon  are  charged  that  if 
you  believe  from  the  evidence  that  the  jerks 
and  jams  and  switching  of  the  train  in  que»- 
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tlon,  if  yoQ  believe  from  the  evidence  it 
was  jerked,  jammed,  and  switched,  was  the 
ordinary  and  nsoal  result  of  the  operation 
of  said  train,  operated  in  a  reasonably  care- 
ful and  prudent  manner,  and  not  because 
of  any  negligence  of  defendant  companies 
or  their  employes,  you  are  charged  to  find 
for  defendants,  unless  you  believe  from  the 
evidence  plaintifF  is  entitled  to  recover  un- 
der some  other  aUegatlons  of  negligence  set 
forth  In  plaintiff's  petition."  It  therefore, 
appearing  that  these  defenses  were  submitr 
ted  to  the  jury,  and  fully  covered  by  the 
charges  given.  It  was  not  error  to  refuse 
those  requested.  Besides,  each  of  these  spe- 
cial charges  wliich  were  refused,  were  oth- 
erwise objectionable,  In  that  they  singled 
out  one  separate  Issue,  and  asked  a  finding 
in  appellants'  favor  thereon;  whereas  plain- 
tiff's cause  of  action  was  based  upon  oth- 
er allegations  and  evidence  of  negligence 
than  the  one  embraced  in  said  special  char- 
ges. M.,  K.  &  T.  Ry.  Co.  v.  House  (Tex. 
Civ.  App.)  118  S.  W.  164.  For  which  rea- 
sons both  of  said  assignments  are  overruled. 

There  was  no  error,  as  complained  of  in 
appellants'  twelfth  assignment,  in  refusing 
to  give  their  special  charge  instructing  the 
jury  to  subtract  the  damages  suffered  by 
plaintiff's  cattle  while  on  the  St  Louis  Ter- 
minal Railroad  from  that  which  occurred  on 
the  lines  of  defendant  companies,  and  ren- 
der their  verdict  for  the  difference,  because 
there  was  no  evidence  in  the  recorid  requir- 
ing the  submission  of  this  issue;  no  dam- 
ages having  been  shown  to  have  occurred  to 
said  shipment  upon  said  St  Louis  Terminal 
Railroad. 

Finding  no  reversible  error  in  the  rec- 
ord, the  judgment  of  the  court  below  is  in 
all  things  affirmed. 

Affirmed. 


LYON  et  al.  v.  BEDGOOD. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   16, 
1909.    Rehearing  Denied  Feb.  18,  1909.) 

1.  Mabtkb  and  Sebvart  ((  293*)— Iztjubt  to 
sxbvaht—aonok— instructions. 

In  an  action  for  injuries  to  a  servant,  plain- 
tiff claimed  the  accident  resulted  from  the  un- 
aciewinc  of  a  rod  for  want  of  a  jam  nut,  while 
defendant  daimed  that  it  resulted  from  the 
bieaUnf  of  the  rod  because  of  a  hidden  defect 
with  whidi  the  absence  of  a  jam  nut  had  noth- 
ing to  do.  Held  that  while,  in  the  absence  of 
a  more  specific  request,  it  was  a  sufficient  in- 
struction to  define  "latent  defects"  and  direct 
a  finding  for  defendant,  if  the  accident  "was 
caused  by  a  latent  defect"  yet  a  more  specific 
instruction  having  been  requested,  it  was  error 
not  to  give  it. 

[Ed.  Nota— For  other  cases,  see  Master  and 
Servant  Dea  Dig.  |  293.*] 

2.  T^iAi.    (S    260*)— iNSTBccnoHB— Innsuo- 

TI0N8  COTEBED   BT  OTHEBS  GlVBir. 

In  an  action  by  an  employer  for  injuries, 
plaintiff  claimed  the  accident  resulted  from  the 
unscrewing  of  a  rod  for  want  of  a  jam  nut, 


while  defendant  claimed  that  it  resulted  from  the 
breaking^  of  the  rod  because  of  a  hidden  defect 
with  whidi  the  absence  of  the  jam  nut  had  noth- 
ing to  do.  Defendant  requested  an  instruction 
that  plaintiff  could  not  recover  if  the  accident 
resulted  from  a  defect  in  the  machinery  or 
equipment  which  could  not  have  been  discovered 
by  defendant  in  the  exercise  of  ordinary  care.  ' 
Held,  that  the  Instruction  was  not  covered  by 
another  instruction  defining  "latent  defects,"  and 
in  eeneral  terms  to  find  for  defendant,  if  the 
accident  "was  cansed  by  a  latent  defect,"  and 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  651-659 ;   Dec  Dig.  §  280.*) 

8.  TSIAI.  (J  202*)— IwsrBUcnoNs. 

A  party  is  entitled,  when  he  requests  it  by 
a  correct  instruction,  to  have  the  facts  estab- 
lishing his  cause  of  action  or  ground  of  defense 
and  the  law  applicable  thereto  affirmatively  stat- 
ed by  the  court  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  474 ;   Dec.  Dig.  f  202.*] 

4.  Teiai,  (I  266*)— Requests  fob  Instruc- 
tions. 

Where  two  requests  for  Instructions  cover 
snbetantiallv  the  same  questions,  the  court  is 
not  required  to  give  both  of  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  663-665 ;  Dec.  Dig.  {  266.*] 

5.  Masteb  and  Sebvant  (J  270*)- Injury  to 
Sebvant  —  DErECTS  IN  Equipment- Evi- 
dence OF  Cabb. 

Evidence  that  the  equipment  used  by  de- 
fendant is  in  general  nse  among  reasonably  pru- 
dent persons  engaged  in  the  same  business  Is 
admissible  on  the  question  of  ordinary  care. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  921 ;   Dec.  Dig.  !  270.*] 

6.  Masteb  and  Sebvant  (8  106*)— Ikjubt  to 
Sebvant  — Odstomaby  Equipment  —  Evi- 
dence of  Cabe. 

The  fact  that  an  equipment  used  by  defend- 
ant was  such  as  is  in  general  use  among  rea- 
sonably prudent  persons  engaged  in  the  same 
business  is  not  conclusive  that  defendant  exer- 
cised ordinary  care,  as  that  question  depends  on 
the  facts  in  each  particular  case. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Spfvant  Cent  Dig.  {§  185-191;  Dec  Dig.  { 
105.*] 

7.  Master  and  Servant  «  291*)— Inotbuc- 
TioNs— Evidence  as  Basis. 

Testimony  that  "nothing  except  rough  usage 
in  handling  the  lever  could  have  broken  the  con- 
nection" is  insufficient  to  require  an  instruction 
on  the  effect  of  want  of  care  In  handling  the 
equipment  in  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  291.*] 

8.  Tbial  ({  261*)— iBsiBXTcnoNS  Ebboneous 

IN   PABT. 

It  Is  not  error  to  refuse  an  instruction  which 
Is  erroneous  in  iwrt 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  660 ;   Dec  Dig.  i  261.*] 

9.  Damages  (|  96*)— Pebsonai.  Irjijbies— 
Elements  of  Damages. 

To  allow  compensation  for  mental  and  phys- 
ical suffering,  past  and  future,  and  also  tor 
diminished  capadty  to  labor  and  earn  monev  in 
the  future,  is  not  an  allowance  of  double  dam- 
ages. 

[Ed.  Note.— For  other  case,  see  Damages, 
Cent.  Dig.  S§  222-229;  Dec  Dig.  S  95.*] 

Appeal  from  District  Court  Harris  Coaii> 
ty;  W.  P.  Hamblen,  Judge. 
Action  by  T.  S.  B.  Bedgood  against  Cecil 
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A.  Lyon  and  J.  S.  Rice,  recelTers  of  tbe 
Klrby  Lumber  Company.  Plaintiff  had  Judg- 
ment, and  defendants  appeal.    Reversed. 

Andrews,  Ball  &  Streetman  and  Baker, 
Botts,  Parker  &  Garwood,  for  appellants. 
Parker,  Hefner  &  Orgain  and  Fisher,  Sears 
&  Campbell,  for  appellee. 

REE^Bt  J.  This  is  a  snlt  by  appellee, 
suing  by  his  next  friend,  against  appellants 
to  recover  damages  for  personal  Injuries  re- 
ceived by  him  while  engaged  in  the  perform- 
ance of  his  duties  In  their  employment.  Up- 
on trial  with  a  Jury  plaintiff  recovered  Judg- 
ment for  $10,000,  from  which  defendants 
appeal. 

Briefly  stated,  the  allegations  of  the  peti- 
tion are,  in  substance,  that  appellee,  while 
engaged  in  the  discharge  of  his  duties  In  the 
employment  of  appellants  at  their  sawmill 
plant  in  the  capacity  of  block  setter,  had 
taken  bis  place  on  the  carriage  used  In 
carrying  logs  to  the  saw  when  said  carriage 
became  unmanageable  and  "ran  away"  ;  that 
Is,  moved  at  an  unusual  and  uncontrollable 
rate  of  speed,  until  suddenly  stopped  by  an 
obstruction  which  cause  appellee  to  be  vio- 
lently thrown  from  the  carriage,  inflicting 
upon  him  serious  and  permanent  Injuries. 
It  was  charged  in  the  petition  that  the  acci- 
dent was  caused  by  the  parting  of  the  con- 
nection between  the  lever,  by  means  of  which 
the  sawyer  regulated  the  movement  of  the 
carriage  and  the  steam  valve,  whereby  the 
sawyer  was  unable  to  stop  the  carriage  or 
regulate  its  speed  after  It  started.  It  was 
alleged  that  this  parting  between  the  lever 
and  steam  valve  was  caused  by  the  absence 
of  a  Jam  nut  at  one  end  of  the  turnbuckle, 
which  formed  a  part  of  this  connection,  by 
reason  of  which  it  worked  loose,  or  the  rod 
inserted  in  one  end  of  the  turnbuckle  un- 
screwed or  worked  out  It  was  further 
charged  that  the  connection  referred  to  was 
not  suitable  for  the  purpose  for  which  it 
was  tielng  used,  but  was  of  poor  construction. 
Improperly  equipped,  as  hereinabove  set  forth, 
and  was  old  and  worn  to  an  extent  that 
made  it  defective  and  nnflt  for  use,  and 
rendered  It  easy  for  the  parts  to  work  loose, 
all  of  which  could  have  been  discovered  by 
the  exercise  of  reasonable  care,  and  that 
appellants  and  their  agents  In  charge  and  con- 
trol of  the  work  did  have  knowledge  of  this 
condition  prior  to  the  accident  Defendants 
pleaded  general  denial;  that  if  appellee's 
Injuries  were  caused  by  any  defect  in  the 
machinery,  such  defects  were  latent  and 
could  not  have  been  discovered  by  the  use 
of  ordinary  care;  that  if  such  defects  were 
open  and  patent  as  alleged  in  the  petition, 
appellee  assumed  the  risk  Incurred.  Defend- 
ants further  pleaded  negligence  of  fellow 
servant  and,  as  to  the  extent  of  appellee's 
injuries,  alleged  that  they  had  been  aggravat- 
ed by  his  negligence  and  inattention. 

The  evidence  introduced  by  appellee  tend- 
ed to  establish  the  theory  that  while  he  was  j 


riding  upon  the  carriage,  the  movements  of 
which  were  controlled  by  the  sawyer  by 
means  of  an  upright  lever,  whereby  be 
operated  the  connection  with  the  steam 
valves  referred  to  In  the  petition,  the  con- 
nection between  the  lever  and  the  steam 
valves  separated,  or  parted,  by  which  the 
sawyer  lost  control  of  tbe  carriage ;  that  is, 
could  not  shut  off  tbe  steam  which  had  been 
applied  for  the  purpose  of  moving  the  car- 
riage up  to  the  saw.  The  carriage,  the 
movement  of  which  had  thus  become  nncon- 
trollable,  ran  violently  against  a  bnmper, 
throwing  appellee  off,  and  injuring  him.  Up 
to  this  point  the  evidence  of  appellants  and 
appellee  does  not  differ.  The  difference  is  as 
to  the  cause  of  the  parting  of  tbe  connection 
between  the  lever  and  the  steam  valves. 
This  connection  was  made  by  the  nse  of 
two  rods,  the  ends  of  which  were  connected 
together  by  an  Implement  known  as  a  "turn- 
buckle." This  Implement  can  be  described 
as  two  nuts  connected  by  parallel  bars.  The 
ends  of  one  of  the  rods  had  right-hand 
threads  and  the  other  left-band  threads,  and 
the  two  nnts,  at  opposite  ends  of  the  turn- 
buckle, which  was  a  solid  piece,  and  like- 
wise one  right-hand  threads  and  the  other 
left-hand  threads,  so  arranged  that  by  screw- 
ing the  turnbuckle  on  the  two  rods  they 
would  l>e  drawn  together.  If  tnmed  one 
way,  the  turnbuckle  would  screw  entirely 
off.  If  turned  the  other  way,  it  would  screw 
up  on  both  rods.  A  Jam  nut,  or  clinch  not 
is  a  nut  that  screws  on  the  rods  at  the  end 
of  the  turnbuckle,  and,  being  tightened  up 
against  the  end  of  the  turnbuckle,  served  to 
prevent  It  from  unscrewing  or  to  render  it 
more  difficult  for  it  to  do  so  by  any  motion 
imparted  to  it  The  purpose  of  the  turn- 
buckle is  to  shorten  or  lengthen  the  con- 
nection. Appellee's  evidence  tended  to  show 
that  at  the  time  In  question  the  turnbuckle 
of  Itself  became  unscrewed  or  screwed  off 
one  of  the  rods,  and  separated  from  it  thus 
severing  the  connection  between  the  lever  and 
the  steam  valves,  and  that  there  was  no 
breakage  of  the  rod.  His  evidence  furtber 
tended  to  show  that  there  was  only  one  Jam 
nut  on  the  rods ;  that  there  should  have  been 
two,  one  at  each  end  of  the  tnmbucble; 
and  that  if  there  had  been  two,  they  would 
have  prevented  tbe  turning  of  the  turnbuckle 
on  the  rod  and  kept  It  fast  and  that  the 
failure  to  have  the  two  Jam  nuts,  of  which, 
it  is  alleged,  appellants  had  actnal  knowl- 
edge, was  negligence,  and  was  the  proximate 
cause  of  the  accident  Appellee's  evidence 
further  tended  to  show  that  appellants'  agents 
In  control  of  the  mill  had  been  advised  that 
the  use  of  only  one  Jam  nut  rendered  tbe 
machinery  unsafe.  The  evidence  of  appel- 
lants tended  to  show  that  there  was  no  un- 
screwing of  the  turnbuckle,  but  that  one  of 
the  rods  broke,  outside  of  and  next  to  one 
end  of  the  turnbuckle,  leaving  a  part  of  the 
rod  about  three-fourths  or  flve-elghths  of  an 
inch  in  the  turnbuckle,  and  this  break  in 
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the  rod  was  caased  by  a  hidden  defect  there- 
in, which  could  not  have  been  discovered  by 
reasonable  care  or  diligence  on  their  part 
Thus  the  case  as  presented  by  appellee  in 
the  evidence  was  that  that  parting  of  the 
connection  was  solely  caused  by  the  un- 
screwing of  the  tumbuckle,  caused  by  the 
absence  of  the  Jam  nut,  there  being  no  break- 
ing of  the  rod ;  and  the  case  as  presented  by 
appellants  was  that  the  parting  was  caused 
by  the  breaking  of  the  rod,  outside  of  the 
tuntbockle,  with  which  the  absence  of  the 
Jam  nut  had  nothing  to  do.  If  due  to  this 
cause,  the  evidence  tended  to  show  that  the 
break  was  caused  by  a  latent  defect  In  the 
rod,  not  discoverable  by  ordinary  care.  If 
the  rod  broke,  as  testified  by  appellants' 
witnesses,  such  breaking  was  the  sole  cause 
of  the  accident. 

In  this  state  of  the  evidence,  the  court 
upon  this  Issue  charged  the  Jury  to  find  for 
the  defendants  "If  plaintiff's  Injuries  were 
caused  by  a  latent  defect;  that  Is,  such  a 
defect  as  the  master,  by  a  proper  Inspection, 
could  not  have  discovered."  Appellants  re- 
quested the  two  following  Instructions: 

"The  Jury  is  instructed  that  if  the  running 
away  of  the  carriage  described  in  plaintiff's 
petition,  and  the  Injury  that  plaintiff  sus- 
tained on  account  thereof,  was  due  to  the 
breaking  of  any  portion  of  the  carriage  or 
its  equipment,  but  if  the  defect,  if  any,  caus- 
ing said  breakage  was  Iat«it,  and  could  not 
have  been  discovered  by  the  defendants  in 
the  exercise  of  ordinary  care  In  the  discharge 
of  their  .duty,  then  defendants  cannot  be 
charged  In  law  with  negligence  on  account  of 
such  defect,  if  it  really  existed,  and  under 
such  circumstances  your  verdict  should  be 
for  the  defendants."  ^ 

"If  you  believe  from  the  evidence  that  the 
acddent  and  injury  to  the  plaintiff  was 
caused  by  a  breakage  of  any  part  of  defend- 
ants* machinery  and  equipment,  yet,  if  yon 
believe  in  the  exercise  of  ordinary  care  in 
Inspecting  said  machinery  and  equipments 
the  defendants  could  not  have  discovered  any 
defects  in  said  machinery  or  equipment 
which  wonid  have  been  reasonably  calculat- 
ed to  cause  it  to  break  or  separate,  then  the 
plaintiff  cannot  recover  herein,  and  yonr 
Terdlct  will  be  for  the  defendants." 

These  instructions  the  court  refused  to 
give,  and  the  refusal  Is  made  the  basis  of  the 
first  two  assignments  of  error.  Objection  to 
these  charges  are  made  by  appellee  on  the 
ground,  first,  that  the  matter  Is  sufficiently 
covered  by  the  sixth  and  eighth  paragraphs 
of  the  court's  charge.  The  sixth  paragraph 
contains  only  a  general  definition  of  the  term 
'latent  defects."  The  eighth  paragraph,  so 
far  as  it  refers  to  this  matter,  only  Instructs 
the  Jury  in  general  terms  to  find  for  the  de- 
fendants if  the  injury  "was  caused  by  a  la- 
tent defect."  It  is  further  objected  that  the 
requested  Instmctions  Ignored  actual  knowl- 
edge on  the  part  of  appellants.  Neither  of 
these  objections  to  the  charges  Is  sound.   The 


charge  of  the  court  on  tMs  issue  was  snfll- 
dent  in  the  absence  of  a  request  for  a  more 
specific  Charge,  but  did  not  affirmatively  ap- 
ply the  law  to  the  specific  facts  relied  upon 
by  appellants  and  shown  by  the  evidence.  By 
the  term  "latent  defect"  the  Jury  may  have 
understood  that  reference  was  made  to  the 
absence  of  the  Jam  nut,  which  was  so  prom- 
inent a  portion  of  the  plaintiff's  case.  The 
defendants'  evidence  presented  the  issue  of 
the  breaking  of  the  connection,  and  that  such 
breaking  was  caused  by  a  latent  defect  in 
the  piece  tliat  was  broken.  Appellants  had 
the  right,  by  requesting  a  proper  charge  to 
that  effect,  to  have  the  attention  of  the  Jury 
specially  directed  to  the  facts  upon  which 
they  predicated  their  defense.  The  court  had 
In  presenting  the  appellee's  side  of  the  case 
specially  directed  the  attention  of  the  Jury 
by  reference  to  the  i)etltlon  to  the  facts  re- 
lied upon  by  him  to  establish  negligence,  and 
had  not  simply  charged  the  Jury  to  find  for 
plaintiff  If  the  injuries  were  received  as  a 
proximate  consequence  of  the  negligence  of 
appellants.  Appellants  had  a  right  to  have 
their  defense  presented  in  the  same  way. 
The  rule  is  thus  stated  by  the  Supreme  Court 
in  Railway  v.  Hall,  98  Tex.  488,  86  S.  W. 
790:  "A  party  is  entitled,  when  he  requests 
it  by  correct  instructions,  to  have  the  facts 
establishing  his  cause  of  action  or  ground  of 
defense  and  the  law  applicable  to  them  af- 
firmatively stated  by  the  court  to  the  Jury. 
It  is  a  settled  rule  of  practice  established  by 
many  decisions  of  this  court"  This  rule  has 
been  many  times  announced  by  ooi  Supreme 
Court  and  by  various  decisions  of  the  Courts 
of  Civil  Appeals,  and  has  become  a  settled 
rule  of  practice.  Railway  v.  Hall,  supra; 
Railway  v.  Ayres,  83  Tex.  269,  18  S.  W.  684 ; 
Railway  v.  McGlamory,  89  Tex.  639,  35  S. 
W.  1058;  Railway  Co.  v.  Rogers,  91  Tex. 
58,  40  S.  W.  956;  Cotton  Oil  Co.  v.  Jarrard. 
91  Tex.  293,  42  S.  W.  969;  Railway  Co.  v. 
Casseday,  92  Tex.  626,  60  S.  W.  125. 

The  objection  that  the  charges  requested 
ignored  the  actual  knowledge  of  appell^ts 
Is  not  tenable.  While  there  was  evidence  o£ 
the  acttial  knowledge  on  the  part  of  Awpei- 
lants  of  the  absence  of  the  Jam  nut,  there  was 
none  of  any  defect  in  the  iron  rod,  the  break- 
ing of  which,  according  to  the  testimony  of 
appellants'  witnesses,  caused  the  accident  If 
the  objection  is  made  to  the  requested  in- 
structions that  they  present  the  issue  of  the 
breaking  of  the  rod  as  the  sole  cause  of  the 
accident  and  leave  out  of  consideration  the 
combined  effect  of  this  with  other  causes,  it 
may  be  answered  that  none  of  the  evidence 
presents  such  issue.  According  to  appellee's 
evidence,  there  was  no  break,  bat  a  coming 
loose,  occasioned  by  the  absence  of  the  Jam 
nut  According  to  appellants'  evidence,  there 
was  no  coming  loose  or  unscrewing  of  the 
tumbuckle,  but  a  breaking  of  the  rod  with 
which  the  absence  of  the  Jam  nut  had  nothing 
to  do.    None  of  the  evidence  tended  to  show 
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a  comblnatloii  of  the  Jam  nnt,  or  any  other 
cause,  with  the  breaking  In  causing  the  ac- 
cident. If  the  breaking  occurred,  it  was 
clearly  the  sole  cause  of  the  accident,  and  the 
Jam  nut  had  nothing  to  do  with  it  We  think 
the  general  charge  No.  2  referred  to  in  the 
assignment  of  error  should  have  been  given. 
Special  charge  No.  3  covers  substantially  the 
same  ground.  It  would  not  have  been  neces- 
sary or  proper  to  give  both  of  them. 

There  was  no  error  in  refusing  to  give  the 
requested  Instruction  that,  if  the  equipment 
used  by  defendants  was  such  as  was  In  gen- 
eral use  among  reasonably  prudent  persons 
engaged  In  the  same  business,  defendants 
were  in  the  exercise  of  ordinary  care  In  using 
it.  We  do  not  think  this  Is  the  rale  in  this 
state.  Evidence  of  such  use  by  other  persons 
engaged  in  the  same  kind  of  business  is  ad- 
missible upon  the  issue  of  ordinary  care,  but 
the  question  at  last  Is  whether,  under  the 
facts  of  the  particular  case,  there  has  been 
an  absence  of  ordinary  care.  Railway  Co.  v. 
Smith,  87  Tex.  358,  28  S.  W.  620;  Klrby 
Lumber  Co.  v.  Dickerson,  42  Tex.  Civ.  App. 
S04,  94  S.  W.  1S6.  The  third  assignment  of 
error,  presenting  the  point,  is  overruled. 

Appellants  requested  the  court  to  charge 
the  Jury  that  if  the  breakage  was  caused  by 
the  way  the  carriage  was  handled,  or  was 
due  to  a  breaking  of  the  rod  from  any  other 
cause  tlian  the  absence  of  a  Jam  nut,  plaintlfT 
could  not  recover.  This  charge  was  refused, 
and  the  refusal  is  made  the  basis  of  the 
fourth  assignment  of  error. 

As  to  the  first  part  of  this  charge,  there  is 
no  evidence  of  any  want  of  proper  care  In 
the  handling  of  the  equipment  by  the  sawyer. 
We  are  referred  to  none  in  appellants'  brief 
In  the  statement  under  the  assignment.  We 
find  In  the  record  the  statement  of  the  wit- 
ness Pope  that  "nothing  except  rough  usage 
in  handling  the  lever  could  have  broken  this 
connection."  This  statement  alone  did  not 
raise  the  issue  of  want  of  ordinary  care  in 
handling  the  equipment  as  causing  the  in- 
Jury.  This  part  of  the  charge,  being  incor- 
rect, was  sufficient  ground  for  rejection  of 
the  whole.  In  view  of  the  allegations  of  the 
second  count  of  the  petition,  vague  and  indef- 
inite, however,  as  to  the  age  and  condition 
of  the  equipment  generally,  of  which  there 
was  some  evidence,  it  would  have  probably 
been  Improper  to  give  the  latter  part  of  this 
instruction.  If  the  parting  of  the  connection 
was  caused  by  the  breaking  of  the  rod  on 
account  of  the  age  or  general  unfitness  of 
this  part  of  the  equipment,  and  not  to  the 
absence  of  the  Jam  nut,  we  think  it  would 
come  within  the  allegations  of  the  second 
count  of  the  petition.  This  disposes  also  of 
tbd  fifth  assignment  of  error. 

The  sixth  assignment  of  error  cannot  be 
sustained.  To  Instruct  the  Jury  on  the  meas- 
ure of  damages  to  allow  compensation  for 
mental  and  pliyalcal  snfFering,  past  and  fu- 


ture, and  also  for  diminished  capacity  to  la- 
bor and  earn  money  in  the  future,  did  not 
authorize  the  assessment  of  double  damages. 
The  case  of  Railway  v.  Butcher,  88  Tex. 
462,  S4  S.  W.  1052,  relied  upon  by  appellants, 
docs  not  support  their  contention.  In  that 
case  the  holding  was  that  to  allow  the  plain- 
tiff compensation  for  impaired  mental  and 
physical  health  and  also  for  diminished  ca- 
pacity to  labor  and  earn  money  would  be  to 
allow  double  damages.  In  Railway  Co.  v. 
Nesblt,  40  Tex.  Civ.  App.  209,  88  S.  W.  892, 
also  cited  by  appellants,  it  was  held  that  to 
allow  compensation  for  diminished  capacity 
to  earn  money  and  also  to  pursue  the  course 
of  life  which  the  plaintiff  might  have  done 
authorized  the  assessment  of  double  dam- 
ages. In  Railway  Co.  v.  McCraw,  43  Tex. 
ClY.  App.  247,  95  S.  W.  82,  also  dted  by  ap- 
pellants, the  charge  objected  to  was  approv- 
ed in  so  far  as  it  embraced  the  elements  of 
the  charge  here  objected  ta  In  Industrial 
Lumber  Co.  v.  Bivins  (Tex.  Civ.  Ah?.)  1(B  S. 
W.  834,  a  charge  almost  identical  with  the 
charge  given  in  the  present  case  was  approv- 
ed by  the  Court  of  Civil  Appeals  of  the 
Fourth  District  Writ  of  error  refused.  We 
are  clearly  of  the  opinion  that  mental  and 
physical  suffering  as  elements  of  damage  in 
this  class  of  cases  does  not  cover  any  part  of 
the  same  ground  covered  by  diminished  ca- 
pacity to  labor  and  earn  money.  Each  is  as 
Independent  element  of  damage. 

As  the  Judgment  must  be  reversed  on  an- 
other ground,  it  Is  not  necessary  to  pass  upon 
the  seventh  and  eighth  assignments  of  error, 
presenting  the  objection  that  the  amount  of 
the  Judgment  Is  excessive. 

For  the  errors  indicated  in  the  first  and 
second  assignments  of  error,  the  Judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


HOUSTON  ELECTRIC  00.  v.  SEfBGAR-t 

(Court  of  Civil  Appeals  of  Texas.     March  1, 

1909.     Rehearing  Denied  March  18,   1909.) 

1.  Dakaoes    (§    95*)— Pebsonai.    Isjvbjxs— 
Elements  of  Dauages. 

Mental  and  physical  suffering  is  an  element 
of  damage  for  personal  injuries,  and  the  value 
of  lost  time  or  capacity  to  attend  to  business  or 
to  earn  money  is  also  an  element  of  damage,  and 
both  of  these  elements  may  be  considered  in  fix- 
ing the  amount  of  recovery  without  the  verdict 
being  subject  to  the  objection  of  awarding  donble 
damages. 

[Ed.    Note.— For   other    cases,    see    Damages, 
Dec.  Dig.  t  95.  •] 

2.  JuBT  (8   58*)— Sexectiow  or  Talesmen- 
Repeat  07  Statute. 

The  jury  wheel  law  (Laws  1907,  p.  269,  c 
139),  providinx  for  the  selection  of  jurors  in 
counties  having  cities  of  a  certain  size,  did  not 
repeal  by  implication  Rev.  St.  1895,  art.  3219. 
providing  for  the  summoning  of  talesmen  by  the 
sheriff,  where  the  regular  panel  has  been  ex- 
hausted before  completing  the  jary. 

[Ed.   Note.— For  other  cases,  see  Jnry,  Dea 
Dig.  i  5&*] 
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8.  Appkai.  and  Ebbob  (I  200*)— Qttkstionb 

Not  Raised  on  Triai.. 

The  objection  that  talesmen  were  drawn  by 
the  sherifi  befon  exhausting  the  regular  panel  of 
jnrora  cannot  be  raised  first  on  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  200.*] 

4.  Damaoes   (I   182*)— Pebsoral  Irjubus— 

Amotjnt  of  Rbcovebt. 

Evidence  in  an  action  tor  i)ersonal  injuries 
held  to  warrant  a  finding  that  plaintiff's  state 
of  hysteric  neurasthenia  might  be  permanent,  so 
that  a  verdict  for  $10,000  was  not  so  great  as 
to  indicate  that  the  jnr?  was  actuated  bj  prej- 
udice or  improper  motives. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  372-385;   Dec.  Dig.  {  182.»] 

Appeal  from  District  Gonrt,  Harris  Coun- 
ty:  Norman  Q.  Kittrell,  Jndge. 

Action  by  B.  B.  Seegar  against  the  Hous- 
ton Electric  Company  for  personal  injuries; 
Plaintiff  had  judgment,  and  defendant  ap- 
peals.   AflSrmed. 

Baker,  Botts,  Parlter  &  Garwood,  for  ap- 
pellant   E>wing  &  Ring,  for  appellee. 

McMEANS,  J.  Mrs.  B.  B.  Seegar  brought 
this  suit  against  the  Houston  Electric  Com- 
pany for  damages  for  personal  Injuries  sus- 
tained by  ber  while  a  passenger  upon  de- 
fendant's street  car,  and  upon  the  verdict 
of  a  jury  recovered  a  Judgment  for  $10,000, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

The  court  charged  the  Jury  on  the  measure 
of  damages  as  follows:  "If  the  verdict  is 
for  the  plaintiff,  the  Jury  will  take  into  con- 
sideration the  nature  of  her  Injuries,  if  any, 
and  whether  serious  and  permanent  or  oth- 
erwise, together  with  the  other  facts  and  cir- 
cumstances in  evidence,  and  the  jury  will 
assess  her  damages  at  such  sum  as  they  be- 
lieve from  the  evidence  will  fully  and  ade- 
quately compensate  her  for  such  injuries, 
if  any,  as  she  sustained  on  the  qccasion  in 
question,  taking  into  consideration  as  ele- 
ments of  damage  mental  anguish  and  physic- 
al suffering  resulting  to  ber  therefrom,  if 
any,  including  such  as  will  in  reasonable 
probability  result  to  her  therefrom  in  the 
future.  If  any,  and  also  the  reasonable  val- 
ue of  her  lost  capacity  to  attend  to  her  af- 
fairs resulting  therefrom  down  to  the  trial, 
if  any,  and  also  the  reasonable  value,  If 
paid  now,  of  ber  lost  capacity  and  power 
to  earn  money  and  attend  to  her  affairs  in 
the  future  resulting  to  her  therefrom,  if  any, 
and  also  such  reasonable  sums  as  she  may 
necessarily  have  incurred  liability  for  on 
account  of  medicine  and  medical  attention 
in  attempting  a  cmre  of  such  injuries."  This 
charge  is  assailed  by  appellant's  first  assign- 
ment of  error;  the  contention  being  that 
the  charge  allowing  damages  for  mental  and 
physical  suffering  and  also  for  lost  capacity 
to  earn  money  permitted  a  double  recovery, 
in  that  each  element  is  embraced  within 
and  is  inseparable  from  the  other.     This 


contention  is  untenable.  Mental  and  physic- 
al suffering,  past  and  future,  in  so  far  as 
reasonably  probable,  is  an  element  of  dam- 
age of  itself,  and  the  reasonable  value  of 
lost  time  or  capacity  to  attend  to  one's  af- 
fairs, business  or  domestic,  or  to  earn  mon- 
ey, past  or  future,  is  an  element  of  damage 
of  Itself,  and  both  of  these  separate  elements 
may  be  considered  in  fixing  the  damages. 
Lyon  T.  Bedgood  (opinion  of  this,  court  filed 
February  16,  1909)  117  S.  W.  897;  Railway 
T.  McGraw,  43  Tex.  Civ.  App.  247,  95  S.  W. 
82;  Lumber  Co.  v.  Bivins  (Tex.  Civ.  App.) 
105  S.  W.  834;  Railway  v.  Vance  (Tex.  Civ. 
App.)  41  S.  W.  170;  8  Am.  &  Eng.  Ency. 
pp.  648,  651,  655,  660.  The  assignment  is 
overruled. 

Appellant's  second  assignment  of  error  is 
as  follows:  "The  court  erred  in  causing 
talesmen  to  be  summoned  by  the  sheriff  to 
fill  the  panel  of  jurors  from  which  the  de- 
fendant was  compelled  to  select  a  Jury  in 
this  case.  The  list  of  Jurors  submitted  con- 
tained 17  names  of  the  regular  jurors  select- 
ed from  the  wheel  as  provided  by  the  act  of 
the  Thirtieth  Legislature,  and  6  names  of 
Jurors  not  selected  from  the  wheel,  but  sum- 
moned by  the  sheriff  at  the  Instance  of  the 
court.  The  defendant  excepted  to  the  ac- 
tion of  the  court  In  thus  filling  the  panel  of 
the  Jurors  thus  supplied,  which  exception 
was  overruled  by  the  court,  and  the  defend- 
ant was  compelled  to  take  objectionable  Ju- 
rors on  account  of  this  ruling  of  the  court, 
as  is  fully  shown  by  defendant's  bills  of 
exception  on  file  herein." 

The  bill  of  exception  referred  to  in  this  as- 
signment is  as  follows:  "Be  it  remembered 
that  on  the  trial  of  this  cause,  on,  to  wit,  the 
day  of  January,  1908,  and  when  the 


case  was  called  for  trial  and  the  parties  an- 
nounced ready,  the  court  caused  a  list  of  the 
Jury  from  which  counsel  were  required  to 
strike  the  jury  to  be  selected  for  plaintiff  and 
defendant  of  the  Jurymen  drawn  from  the  regu- 
lar panel  for  the  week  out  of  the  Jury  wheel, 
as  provided  by  the  act  of  the  Thirtieth  Legis- 
lature. There  were  18  names,  the  remaining 
6  names  upon  said  list  so  furnished  having 
been  summoned  as  talesmen  by  the  sheriff 
under  the  direction  of  the  court,  their  names 
not  having  been  drawn  from  the  jury  wheel 
as  provided  by  said  act  of  the  Liegislature 
aforesaid.  The  names  upon  said  list  having 
been  summoned  by  the  sheriff,  and  not  drawn 
from  the  wheel,  being  as  follows,  to  wit:  W. 
H.  Bundy,  Lewis  Hager,  John  O'Mera,  John 
Claudon,  F.  H.  Fowler,  Thomas  Wright,  A. 
H.  Hess.  Thereupon  the  defendant  in  open 
court  excepted  to  the  action  of  the  court 
in  filling  the  panel  of  Jurors  by  having  them 
summoned  by  the  sheriff,  and  not  having 
first  drawn  their  names  from  the  Jury  wheel, 
and  objected  and  excepted  to  the  action  of 
the  court  in  requiring  defendant  to  strike 
tlie  Jnry  from  this  list  prepared  and  constl- 
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tuted  as  aforesaid.  The  conrt  stated  that 
he  would  require  defendant  to  proceed  and 
allow  Its  bill  of  exceptions.  Thereupon  a 
jury  was  selected  and  Impaneled  from  the 
list  of  jurors  so  presented,  and  the  defend- 
ant, after  otherwise  exhausting  bis  peremp- 
tory challenges,  was  compelled  to  take  upon 
the  jury  four  out  of  the  list  of  talesmen 
aforesaid,  to  wit,  John  O'Mera,  John  Clau- 
don,  Thomas  Wright,  A.  H.  Hess,  which  ju- 
rors the  defendant's  attorney  now  states 
were  objectionable  to  the  defendant,  and  the 
defendant  here  now  tenders  its  bill  of  ex- 
ceptions stating  these  facts,  and  asks  that 
the  same  be  approved,  which  Is  accordingly 
done  In  open  court."  With  this  explanation 
by  the  court:  "The  talesmen  were  summon- 
ed and  selected  strictly  In  accordance  with 
the  articles  of  the  Revised  Statutes  relating 
to  talesmen,  and  the  court  was  and  Is  of 
opinion  that  the  enactment  as  to  drawing  ju- 
rors from  the  wheel  does  not  apply  to  tales- 
men (1)  because  there  is  no  express  repeal 
of  the  statutes  relating  to  talesmen ;  and 
(2)  because  there  cannot  be  an  implied  re- 
peal, (a)  for  the  reason  tbat  it  would  be 
impracticable  in  the  dispatch  of  business  to 
get  talesmen  from  the  wheel,  and  (b)  for  the 
further  reason  that  the  enactment  contains 
no  provision  for  the  drawing  of  talesmen 
from  the  wheel." 

Under  this  assignment  appellant  urges  the 
proposition  that  the  act  of  the  Thirtieth  Legis- 
lature, commonly  known  as  the  "Jury  Wheel 
Law"  (Laws  1907,  p.  269,  c.  139),  was  intend- 
ed to  provide  a  complete  method  and  sys- 
tem for  the  selection  of  jurors  in  the  counties 
embraced  within  the  act,  and  those  portions 
of  the  former  jury  law  not  specifically  re- 
pealed were  repealed  by  implication.  The 
bill  of  exception  discloses  that,  when  the 
names  of  the  jurymen  who  were  to  serve 
for  the  week  were  placed  on  the  list,  there 
were  on  it  the  names  of  only  13  that  had 
been  drawn  from  the  wheel,  and  that  there- 
upon the  shericr,  under  the  order  of  the 
court,  summoned  6  talesmen  to  fill  the  panel 
and  bring  it  to  the  required  number  of  24, 
from  which  the  parties  were  required  to 
make  their  peremptory  challenges.  Appel- 
lant contends  that  no  provision  is  contained 
In  this  law  for  summoning  jurors  by  the 
sheriff,  or  for  filling  the  panel  in  the  method 
done  in  this  case,  and  that  it  was  the  in- 
tention of  the  Legislature  to  do  away  alto- 
gether with  the  provision  relating  to  tales- 
men, and  to  have  only  those  jurors  serve 
•who  were  first  drawn  from  the  wheel. 

To  this  we  cannot  agree.  The  act  in  ques- 
tion did  not  repeal  the  statutory  provision 
relating  to  the  summoning  of  talesmen  by 
the  sherlfT,  but  expressly  limited  its  rq)eal 
to  specified  chapters  and  articles  of  the  Re- 
vised Statutes,  not  including  those  relating 
to  the  summoning  of  talesmen  by  the  sher- 
iff, and  extended  its  operation  merely  to  the 
selection  of  jurors  for  specified  counties  in 
the  first  instance  without  any  provision  for 


the  selection  of  talesmen  by  the  mode  which 
Is  provided,  namely,  drawing  from  a  wheel. 
That  this  construction  of  the  act  is  correct 
will  be  readily  seen  from  a  brief  discussion 
of  some  of  Its  sections.  Section  4  provides 
that  the  drawing  of  the  jurymen  to  serve 
for  the  term  shall  be  made  not  less  than 
10  days  before  the  beginning  of  the  term  of 
court  at  which  they  are  to  serve.  Section  7 
provides  that  the  names  of  these  jurymen 
who  do  not  serve  as  many  as  four  days  dur- 
ing the  week  for  which  they  are  selected 
shall  be  returned  to  the  wheel,  and  the  names 
of  those  who  have  served  four  days  shall  be 
put  in  a  box  provided  for  that  purpose  for 
the  use  of  the  ofiBcers,  whose  duty  it  stiall 
be  to  next  select  the  Jurors  for  the  wheel. 
Section  8  provides  that  if,  for  any  reason, 
the  wheel  containing  the  names  of  jurors  be 
lost  or  destroyed  with  the  contents  thereof, 
or  if  all  the  names  be  drawn  out,  such  wheel 
shall  immediately  be  refurnished,  and  cards 
bearing  the  names  of  jurors  shall  be  placed 
therein  immediately  in  accordance  with  sec- 
tions 1,  2,  and  3  of  the  act,  and  the  judge  of 
the  court  desiring  jurors  for  a  regular  or 
special  term  of  his  court  may  have  same 
selected  in  accordance  with  chapters  2.  3,  4, 
tit.  62,  Rev.  St  1895,  in  the  event  such  new 
wheel  and  contents  cannot  be  fumislied  In 
time  to  comply  with  the  provisions  of  the  act 
Sections  1,  2,  and  3  of  the  act  merely  refer 
to  the  manner  of  selecting  the  jurors  to 
serve  for  the  next  ensuing  two  years,  the 
mode  of  placing  their  names  in  the  wheel, 
and  provides  for  the  securing  and  safe-keep- 
ing of  the  wheel  and  its  contents. 

It  is  thus  seen  that  there  is  but  one  time 
provided  for  the  opening  of  the  wheel  and 
the  drawing  of  the  names  of  jurymen  there- 
from, which  Is  not  less  than  10  days  before 
the  term  begins,  and  section  11  of  the  act 
provides  that  If  any  person  shall  take  from 
the  wheel,  except  at  the  times  provided  for 
In  the  act,  a  card  or  cards  bearing  the  name 
or  names  of  any  person,  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  subject  to  a  fine 
of  not  less  than  $50  nor  more  than  $500.  If 
the  construction  sought  to  be  placed  upon  the 
act  by  appellant  Is  correct  then  the  court 
might  find  Itself  confronted  with  the  dilem- 
ma of  having  to  select  talesmen  from  the 
wheel  by  a  drawing  then  made,  when  a  draw- 
ing, made  at  any  time  less  than  10  days  be- 
fore the  beginning  of  the  term,  is  forbidden 
by  law,  and  a  heavy  penalty  prescribed  for 
its  violation.    The  assignment  Is  overruled. 

By  its  second  proposition  under  tbe  sec- 
ond assignment  appellant  contends  that  even 
if  article  3219,  Rev.  St  1895,  providing  for 
the  summoning  of  talesmen,  was  not  repefiled 
by  the  act  under  discussion,  stiU  the  court 
erred  In  causing  the  talesmen  to  be  summon- 
ed, because  of  the  24  names  upon  tbe  list  of 
jurors  furnished  the  defendant  18  of  these 
were  taken  from  tbe  regular  jury  which 
had  been  drawn  from  the  wheel;  that  prior 
to  the  time  these  18  names  were  furnished  to 
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defendant,  tbe  court  had  caused  the  names  of 
the  6  talesmen  to  be  added  to  the  list;  and 
that  this  was  In  violation  of  the  provision  of 
article  8219,  as  the  contingency  specified  to 
the  article  as  a  requisite  for  summoning  the 
talesmen  had  not  happened.  The  proposition, 
stripped  of  useless  verbiage,  is  that  tbe 
court  erred  to  directing  the  talesmen  to  be 
summoned  before  the  18  Jnrymen  drawn  from 
the  wheel  had  been  passed  upon  by  the  par- 
ties. Article  3219  provides:  "Where  there 
are  not  so  many  names  drawn  from  the  box 
as  twelve  •  •  •  the  court  shall  direct 
the  sherUf  to  summon  such  number  of  quali- 
fied persons  as  it  may  deem  necessary  to 
complete  the  panel,  and  the  names  of  the 
per8<Hui  80  summoned  shall  be  placed  to  the 
box  and  drawn  and  entered  upon  slips  as 
provided  in  the  preceding  article."  Constru- 
tog  this  article  our  Supreme  Court  in  Rail- 
way V.  Greenlee,  70  Tex.  559,  8  S.  W.  129, 
held  that,  where  as  many  as  12  regularly 
drawn  Jurors  rematoed,  it  was  reversible  er- 
ror to  add  the  names  of  talesmen  untU  the 
list  of  those  regularly  drawn  had  been  re- 
duced by  challenge. 

Appellee  contends  that  the  point  here  pre- 
sented was  not  made  In  the  court  below,  and 
iB  not  comprehended  by  tbe  assignment  of 
error,  and  to  this  contention  we  agree.  The 
•gravamen  of  appellant's  complaint,  as  shown 
by  the  bill  of  exceptions,  is  that  the  court 
ordered  the  summontog  of  talesmen  to  fill 
tbe  panel,  tostead  of  causing  the  panel  to  be 
filled  by  drawing  names  from  the  wheel,  and 
in  requiring  It  to  strike  the  Jury  from  the 
list  prepared  In  this  way.  The  point  now  to- 
Bisted  on  might  possibly  be  toferred  from 
the  language  employed  to  the  bill,  but  that 
this  is  Its  true  meaning  can  be  arrived  at 
only  by  toference,  because  there  is  no  clear 
statement  in  the  bill  of  the  objection  now  urg- 
ed ;  and  the  point  Is  so  veiled  and  obscured  as 
to  have  escaped  the  attention  of  the  astute 
trial  Judge  as  shown  in  his  explanation  of 
the  bill  of  exceptions.  Certainly  it  cannot 
be  said  that  the  objection  was  plainly  called 
to  the  trial  court's  attention;  and  fairness 
to  the  judge  and  fairness  to  the  opposing  liti- 
gant requires  that  no  party  litigant  shaU 
make  a  point  to  vague  and  un(«rtaln  lan- 
guage, not  apt  to  draw  the  minds  of  the  trial 
court  and  oppostog  attorneys  to  It,  when, 
bad  the  point  been  called  plainly  to  the  trial 
court's  attention,  the  error  would  have  been 
obviated.    The  assignment  la  overruled. 

Appellant's  third  assignment  of  error, 
which  is  submitted  as  a  proposition,  Is  as  fol- 
lows: "Since  the  plaintiff's  allegations  show 
that  she  was  Buffertog  from  hysteric  neu- 
rasthenia, and  the  undisputed  evidence  shows 
that  hysteric  neurasthenia  is  a  mental  disor- 


der, temporary  in  its  nature,  from  which  tbe 
plaintiff  would  recover  when  environments 
are  changed,  therefore  the  verdict  to  this  case 
for  $10,000  Is  grossly  excessive  and  so  dis- 
proportionate to  the  ailment  alleged  and 
proven  as  to  lead  to  the  Inference  that  tbe 
jury  was  tofluenced  by  improper  motives  to 
arriving  at  its  verdict" 

Plaintiff  alleged  to  her  petition  the  fol- 
lowing injuries,  among  others,  had  been  sus- 
tained by  her  as  the  result  of  defendant's 
negligence:  (1)  Tachycardia,  a  rapid  or  ir- 
regular action  of  the  heart  that  generally  de- 
ranged her  nervous  and  physical  system ;  and 
(2)  impairment  of  her  vision,  with  attendant 
complications ;  and  (3)  hysteric  neurasthenia, 
so  that  in  consequence  of  these  injuries, 
which  were  alleged  to  be  serious  and  perma- 
nent, she  had  been  rendered  a  mental  and 
physical  wreck.  Three  physicians,  Drs.  Smith, 
Barrel!,  and  Mullen,  the  last  mentioned  being 
an  occullst,  testified,  in  substance,  that  plato- 
tiff  was  afflicted  with  tbe  injuries  alleged, 
and  that  they  were  serious  and  permanent, 
and  had  left  her  a  physical  wreck  for  the 
rest  of  her  life,  the  first  two  explaining  that 
to  their  opinion  the  Injury  she  sustained  at 
the  base  of  the  brato  falling  from  the  car 
had  left  there  a  clot  of  blood,  which  they 
described,  that  was  responsible  for  her  to- 
jurles,  and  which  no  medical  skill  could  reme- 
dy. Dr.  Barrel!  testified  that  hysteric  neu- 
rasthenia might  I>e  temporary  or  permanent, 
depending  on  whether  the  cause  that  produc- 
ed it  was  temporary  or  permanent  This 
was  implied  from  the  testimony  of  the  other 
physidans  named,  and  Dr.  Red,  the  defend- 
ant's witness,  testified  that  while  he  would 
not  classify  neurasthenia  toto  permanent  and 
temporary,  because  It  was  neurasthenia  in  ei- 
ther event,  yet  it  waa  true  that  "it  may 
come  from  a  wound  or  Injury,  and,  as  long 
as  that  cause  rematos,  tbe  neurasthenia  will 
remain.  Neurasthenia  may  last  for  a  life- 
time. It  Is  sometimes  permanent"  It  is 
unnecessary  to  set  out  to  full  the  testimony 
of  the  witnesses  as  to  the  extent  and  probable 
duration  of  plaintiff's  injury,  her  physical 
and  mental  suffering,  and  the  impairment  of 
her  capacity  to  lalxir  and  earn  money.  It  is 
sufficient  to  say  that,  to  view  of  the  testi- 
mony, the  verdict  1>  not  so  large  as  to  todl- 
cate  that  the  Jury  was  actuated  by  prejudice, 
passion,  or  other  improper  motive  In  making 
their  award.  Brown  v.  Sullivan,  71  Tex.  470, 
10  S.  W.  288;  Railway  v.  Hlgby  (Tex.  Civ. 
App.)  26  S.  W.  737 ;  RaUway  v.  Vollrath  (Tex. 
Civ.  App.)  89  S.  W.  280. 

The  assignments  present  no  reversible  er- 
ror, and  the  Judgment  of  the  court  below  is 
affirmed. 

Affirmed. 
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CHIOAGO,  R.  I.  &  G.  RT.  CO.  t.  KAPP. 

(Coart  of  CItU  Appeals  of  Texas.     March  11, 

1909.) 

1.  BviDEWCK  (J  f543%*)— Opinion  Evidkncb— 
Mabket  Value. 

In  an  action  against  a  railroad  company  for 
damages  for  delay  in  furnishing  cars  for  shipping 
cattle,  it  was  error  to  allow  plaintiff  to  testify 
ai  to  the  depreciation  between  the  market  value 
of  the  cattle  in  a  lump  som  at  their  destiua- 
tion  when  they  arrived,  and  in  the  condition  in 
which  they  arrived,  and  their  marlcet  value 
there  at  the  time  they  should  have  arrived,  and 
in  the  condition  in  which  they  wonld  have  been 
bat  for  the  delay  in  fumishmg  cars,  where  it 
did  not  appear  that  he  had  any  Knowledge  of  the 
market  value  of  cattle  at  the  place  in  question, 
though  he  had  been  in  the  cattle  business  about 
16  years,  and  where  there  was  no  evidence  from 
any  source  as  to  such  market  value. 

[Bid.  Note.— For  other  cases,  see  Kvidence, 
Cent  Dig.  S  2359;   Dec  Dig.  {  543%.*] 

2.  Cakbiebs  (S  229*)— Cabbiage  or  Stock— 
Deiat  in  Fubnishing  Oaeb  — Action- 
Dauaoes. 

In  an  action  against  a  carrier  for  damages 
for  delay  in  furnishing  cars  for  transportation 
of  stock,  where  there  was  evidence  that  there 
were  cars  for  the  cattle  on  the  day  they  were 
promised,  but  no  engine  to  pull  them;  Uiat  an 
engine  arrived  the  next  morning,  and  they  could 
have  been  shipped  then  if  plaintiff's  agent  bad 
not  ordered  that,  if  they  could  not  be  shipped 
that  night,  they  should  be  held  until  the  night 
of  the  next  day,  so  that  they  could  be  fed  and 
watered — plaintiff  cannot  recover  damages  for 
that  part  of  the  delay  caused  by  complying  with 
the  instructions  of  plaintiff's  agent. 
_  [Ed;  Note.— Fop  other  cases,  see  Carriers,  Dec. 
Dig.  f  229.*] 

Appeal  from  District  Court,  Jaclc  County; 
J.  W.  Patterson,  Judge. 

Action  by  H.  Kapp  against  tlie  Clilcago, 
Rock  Island  &  Gulf  RaUway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
I>eals.  Reversed  and  remanded  for  a  new 
trial. 

N.  H.  Lassiter,  Robert  Harrison,  and 
Stark  &  Cox,  for  appellant  Nicholson  & 
Fitzgerald,  for  appellee. 

WILLSON,  C.  J.  Relying,  as  he  alleged  In 
his  petition  and  testified  on  the  trial,  on  an 
undertaking  by  appellant  to  furnish  nim  at 
Graham,  at  10  o'clock  on  Sunday  morning, 
October  27,  1907,  cars  In  which  to  load,  for 
immediate  transportation  to  Ft  -Worth,  Ml 
bead  of  cattle,  appellee  drove  the  cattle  to 
Graham  from  a  pasture  40  miles  distant  and 
before  10  o'clock  on  said  morning  placed 
them  In  pens  at  Graham,  ready  for  loading 
and  transportation.  Because,  as  he  further 
alleged  and  testified,  appellant  failed  to  fur- 
nish cars  as  It  had  agreed  to  do,  the  cattle 
were  necessarily  detained  in  the  pens,  with- 
out proper  facilities  for  feeding  them,  until 
the  following  Monday  evening,  and  as  a  re- 
sult be  further  alleged  and  testified,  they 
shrunk  In  weight  and  thereby  were  so  injur- 
ed as  to  damage  him  in  the  sum  of  $843.  He 
recovered  as  his  damages  a  Judgment  for 
the  sum  of  $301.25. 


While  testifying  in  his  own  behalf  appel- 
lee was  asked  to  state :  "What  was  the  dif- 
ference In  the  market  value  of  your  cattle 
when  they  reached  Ft  Worth,  in  the  condi- 
tion in  wiilch  they  arrived  there,  and  their 
market  value  at  said  place  at  the  time  they 
should  have  reached  there,  and  in  the  condi- 
tion they  would  have  been  in  had  they  been 
shipped  on  October  27,  1907,  and  arrived 
there  in  proper  condition  and  proper  time?" 
The  question  was  objected  to,  upon  the 
ground  that  it  was  hearsay,  and  that  it 
called  for  the  opinion  of  the  witness  In  the 
absence  of  evidence  showing  that  he  had  any 
knowledge  of  the  fact  sought  to  be  proved. 
The  objection  was  overruled,  and  the  witness 
was  permitted  to  answer :  "The  difference 
was  at  least  $3.50  per  head."  Appellant  as- 
signs as  error  the  action  of  the  court  in  over- 
ruling its  said  objection,  and  permitting  ap- 
pellee as  a  witness  so  to  testify,  and  the 
action  of  the  court  in  overruling  Its  motion, 
subsequently  made,  to  strike  out  said  answer 
to  said  question.  The  assignment  is  sustain- 
ed. It  appears  from  the  record  tliat  appel- 
lee had  been  In  the  cattle  business  about  15 
years,  but  it  does  not  appear  that  he  had  any 
knowledge  whatever  of  the  market  value  la 
Ft  Worth  of  cattle  like  those  in  question,  or 
of  any  kind  of  cattle.  In  fact  the  record  is 
silent  as  to  the  value  of  the  cattle  at  Ft. 
Worth,  or  at  any  other  point  at  any  time, 
in  any  condition.  It  appears,  therefore,  not 
only  that  the  witness  was  permitted  to 
state  his  opinion  as  to  the  amount  of  the  de- 
preciation in  the  value  of  the  cattle  at  iJX 
Worth,  in  the  absence  of  evidence  that  he 
knew  their  value  there,  but  he  was  permit- 
ted to  state  it  in  a  lump  sum,  in  the  absence 
of  evidence  from  any  source  showing  what 
the  market  value  of  the  cattle  was  in  Ft 
Worth.  Ry.  Co.  v.  Bamett  27  Tex.  Civ. 
App.  503,  66  S.  W.  477;  Ry.  Co.  v.  Statoa 
(Tex.  Civ.  App.)  49  S.  W.  277;  Ry.  Co.  ▼. 
Wright,  1  Tex.  Civ.  App.  402,  21  S.  W.  81; 
Ry.  Co.  V.  Hughes  (Tex.  Civ.  App.)  31  S.  W. 
412.  In  Ry.  Co.  v.  Barnett  supra,  the  court 
said:  "Witnesses  should  not  be  allowed, 
over  objections,  to  testify  to  the  questions 
concerning  values  at  the  place  of  destination, 
unless  they  are  shown  to  have  knowledge  of 
such  subject"  In  Ry.  Co.  v.  Hughes,  supra, 
the  witness  testified :  "The  usage  of  the  cat- 
tle at  Coleman  before  shipment  affected  their 
market  value  in  Chicago,  111.,  and  decreased 
their  market  value  at  said  place  In  the  sum 
of  $4  per  head  for  the  steers,  $2  per  head 
for  the  cows,  and  $1  per  head  for  the  calves." 
The  court  said:  "This  evidence  should  have 
been  excluded.  In  cases  like  this,  witnesses 
who  qualify  themselves  so  to  do  should  be 
allowed  to  state  the  market  value,  and  give 
their  opinions  as  to  the  physical  effect  that 
the  injury  complained  of  would  have  on  ihe 
animals,  even  Including  the  estimate  of  the 
decrease  in  weight  per  head,  and  all  such 
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other  data  aa  would  enable  the  Jury  to  reach 
a  correct  conclusion  aa  to  the  loss  sustained. 
But  no  witness  should  be  allowed  to  omit  all 
the  data,  and  state  in  dollars  and  cents  the 
amount  of  damage,  or  decrease  of  value, 
which  In  his  opinion  the  animals  have  suf- 
fered." Ey.  Co.  T.  Barber  (Tex.  Civ.  App.) 
80  S.  W.  500;  Ry.  Co.  v.  White  (Tex.  Civ. 
App.)  32  S.  W.  824. 

The  witness  Perry  testified  that  at  the  time 
the  cattle  were  tendered  at  Graham  for  ship- 
ment to  Ft  Worth  he  was  acting  as  appel- 
lant's station  agent  at  Graham;   that  there 
were  then  at  the  station  cars  In  which  the 
cattle  could  have  been  loaded  for  transporta- 
tion, bat  there  was  no  engine  there  to  pull 
them;  that  an  engine  reached  the  station  on 
the  next  morning  at  about  7 :  30  or  8  o'clock; 
and  that  he  could,  and  would,  then  hare  sent 
the  cattle  on  to  Ft  Worth  but  for  the  fact 
that,  on  the  evening  before,  appellee's  agent 
In  charge  of  the  cattle  stated  to  him  that 
If  the  cattle  could  not  be  shipped  out  that 
evening,  he  would  want  to  feed  and  water 
them  the  next  morning,  and  would  not  want 
them  to  be  shipped  out  until  about  4  o'clock 
the  next  evening.     In  his  main  charge  the 
court  instructed  the  Jury,  if  appellee  was  en- 
titled to  recover,  the  measure  of  his  dam- 
ages would  be  the  dlfTerence  "between  what 
would  have  been  the  market  value  of  the  cat- 
tle In  the  condition  they  were  In  when  they 
reached  Ft  Worth  and  In  the  condition  they 
would  have  been  In  bad  they  been  shipped 
from  Graham  on  the  27th  of  October,  1907, 
without  being  held  In  said  pens.     And  If 
you  believe  that  by  reason  of  the  plaintUT 
having  to  bold  his  cattle  in  the  pens  of  de- 
fendant from  the  27tb  to  the  28th  of  Octo- 
ber, It  became  necessary  to  feed  the  cattle, 
he  would  be  entitled  to  recover  therefor  the 
reasonable  value  of  the  feed  given  the  cat- 
tle (If  they  were  fed)  If  the  feeding  were 
necessary."    It  is  Insisted  that  the  portion 
quoted  of  the  charge  was  on  the  weight  of 
the  evidence,  and  therefore  erroneous,  In  that 
it  assumed,  in  face  of  the  testimony  referred 
to  of  the  witness  Perry  to  the  contrary,  that 
the  delay  In  shipping  the  cattle  from  about 
8  o'clo<&  on  the  morning  of  October  28th  to 
about  4  o'clo<dc  in  the  afternoon  of  that  day, 
was  not  in  accordance  with,  and  due  to,  the 
instructions  given  appellant's  agent  by  ap- 
{tellee'B  agent  in  Charge  of  the  cattle.    If  the 
delay  of  abont  eight  hoqrs  referred  to  was  in 
compliance  with  appellee's  agent's  instruc- 
tions, appellant  would  not  be  liable  to  appel- 
lee in  damages  for  the  injury  suffered  by 
the  cattle  as  the  result  of  such  delay;    and. 
In  assuming  in  his  charge  that  it  would  be, 
and  in  authorizing  the  Jury  to  include  In 
their  finding  such  damages,  If  any,  we  think 
the  court  erred. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial. 


CITI  OP  COLEMAN  v.  PRIOBLt 

(Court  of  Ovil  Appeals  of  Texas.     Feb.  17, 

1909.     Rehearing  Denied  March  24,  1909.) 

1.  MUNICIPAI,   CORPOaiTIONS  (§   736*)— T0BT« 

— Cbeatiom  of  Nuisance;— Neoligenck. 
A  city  in  removing  garbage  and  refuse  mat> 
ter  from  its  streets  and  depositing  it  on  its 
dumping  ground  is  engaged,  not  in  a  govern* 
mental,  but  a  corporate,  duty,  and  is  liable  aa 
an  individual  for  a  nuisance  thereby  created, 
whether  guilty  of  negligence  or  not 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1552 ;  Dec.  Dig.  i 
786.*] 

2.  MUNICIPAI,    COSPOBATIONS    (8    736*)— TOKTS 
— NUISANCB  O0TSIDE   COBPORATE  LiUITS. 

A  city  owning  and  maintaining  a  dumping 

? round  for  the  deposit  of  refuse  matter  is  liable 
or  a  nuisance  resulting  therefrom,  notwith- 
standing such  dumping  ground  is  beyond  its  cor- 
porate umits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1552;  Dec.  Dig.  | 
736.*] 

8.   MimiOIPAI,    COBPOBATIONB    (S    742*)— LlA- 
BILITT  FOB  NUIBARCE- PSBKANENT  IWJOBT. 

Where,  in  an  action  against  a  city  for  in- 
jury to  property  resulting  from  the  maintenance 
of  a  dumping  ground  adjacent  thereto,  it  appear- 
ed that  the  dumping  ground  had  been  bought 
by  the  city  for  that  purpose,  and  that  the  city 
intended  to  continue  such  use,  and  that,  if  it 
did,  plaintiff  would  continue  to  sustain  the  same 
character  of  Injury  aa  that  for  which  he  sued, 
the  evidence  justified  the  condnslon  that  the  in* 
jury  was  permanent. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1663;    Dec.  Dig.  | 

Appeal  from  District  Court  Coleman  Coun- 
ty;  John  W.  Goodwin,  Judge. 

Action  by  C.  A.  Price  against  the  City  of 
Coleman.  Judgment  for'  plaintiff,  and  de- 
fendant appeals.    Afi3rmed. 

Snodgrass  &  Dlbrell,  for  appellant  J;  0. 
Randolph,  for  appellee. 

FISHER,  O.  J.  This  is  a  suit  by  the  ap- 
pellee, Price,  against  the  city  of  Coleman  for 
damages  on  account  of  a  nuisance  created 
and  maintained  by  the  city  in  using  and 
maintaining  its  dumping  ground  adjacent  to 
appellee's  premises  for  the  purpose  of  de- 
positing thereon  dead  animals  and  other 
refuse  matter  collected  in  the  dty.  A  ver- 
dict and  Judgment  below  were  in  appellee's 
favor  against  the  city  in  the  sum  of  $1,000. 

The  petition  of  the  plaintiff  substantially 
alleges  that  he  is  the  owner  of  a  certain 
tract  of  land  near  the  city  of  Coleman,  upon 
which  he  has  his  residence  and  other  build- 
ings, and  that  the  city  of  Coleman  purchased 
88/10  acres  of  land  near  and  adjacent  to  bis 
premises  for  use  by  It  and  the  inhabitants 
of  the  city  of  Coleman  as  a  garbage  and 
dumping  ground  for  the  deposit  of  dead  ani- 
mals and  the  refuse  and  filthy  matter  ac- 
cumulated In  the  city,  and  that  the  city  has 
since  its  purchase  negligently  and  without 
due  care  used  and  caused  to  be  used  and  pet- 
mltted  to  be  used  the  tract  of  land  for  that 
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purpose,  and  that  from  the  garbage,  filthy 
matter,  and  dead  animals  so  deposited  upon 
this  ground  the  habitable  use  of  the  plain- 
tiff's premises  has  been  Injuriously  affected, 
the  water  in  his  tank,  which  he  used  for 
domestic  purposes  and  for  watering  his 
stock,  has  been  poisoned,  and  that  the  nui- 
sance has  reduced  the  value  of  his  premises. 
He  alleges  the  nuisance  to  be  permanent 
We  find  that  there  Is  evidence  which  sub- 
stantially supports  these  averments.  The 
case  was  tried  and  disposed  of  below  on  the 
theory  that  the  city  could  only  be  held  liable 
in  the  event  it  was  guilty  of  negligence  in 
creating  or  maintaining  the  nuisance;  and, 
with  this  theory  of  the  case  In  view,  appel- 
lant complains  of  the  action  of  the  court  in 
overruling  certain  demurrers  which  attack 
the  petition  on  the  ground  of  the  InsnfBcien- 
cy  of  averments  in  setting  out  the  acts  of 
negligence  relied  upon.  The  petition  does 
In  a  general  way  allege  that  the  nuisance 
was  created  and  maintained  by  and  through 
the  negligence  of  appellant,  and  sets  out  cer- 
tain things  done  and  suffered  to  be  done  by 
the  dty  from  which  the  nuisance  resulted. 
If  it  could  be  conceded  that  it  was  necessary 
for  negligence  to  be  shown  In  order  to  hold 
the  city  liable,  we  are  not  prepared  to  agree 
with  the  appellant  that  the  petition  was  not 
sufficient  in  averring  that  fact  The  petition 
does  state  that  the  city  negligently  and  with- 
out due  care  used  and  permitted  to  be  used 
the  land  so  acquired  by  it  as  garbage  ground, 
and  then  states  that  such  use  consists  of 
placing  upon  It  dead  animals  and  other  of- 
fensive matter,  and  goes  on  then  to  charge 
what  effect  this  had  upon  the  plalntlfTs  prem- 
ises and  the  habitable  enjoyment  thereof. 
But  the  case  as  made  by  the  petition,  and, 
for  that  matter,  also  by  the  evidence,  goes 
beyond  the  question  of  negligence.  The  city 
In  Its  use  of  the  premises  created  and  main- 
tained a  nuisance,  and  that  was  by  a  deposit 
upon  its  garbage  ground  of  dead  animals 
and  other  offensive  refuse  matter  adjacent  to 
the  plaintiff's  premises,  which  the  evidence 
shows  affected  the  habitable  use  of  the  prem- 
ises and  the  value  thereof,  and  injured  the 
water  in  his  tank.  If  this  Is  true,  the  nui- 
sance arises  from  the  act  and  not  from  the 
manner  In  *hlch  it  Is  done,  and,  if  by  the 
averments  of  the  petition  an  actionable  nui- 
sance is  alleged,  the  demurrers  were  proper- 
ly overruled,  although  there  was  no  allega- 
tion of  negligence,  and  the  city  could  be  held 
liable,  provided  the  act  that  occasioned  the 
nuisance  arose  from  some  work  or  duty  per- 
formed by  the  city  In  its  private  or  corporate 
capacity,  as  distinguished  from  the  exercise 
of  a  governmental  function. 

It  Is  held  In  Ostrom  v.  City  of  San  Antonio, 
94  Tex.  524,  62  8.  W.  909,  that  the  city  In  re- 
moving garbage  and  refuse  matter  from  Its 
streets  and  dumping  it  upon  Its  garbage 
grounds  selected  by  it  la  engaged,  not  In  a 
governmental,  but  a  corporate,  duty,  and 
could  be  held  liable  for  a  willful  or  negligent 


performance  of  that  duty  which  resulted  In 
Injury  to  another.  If  the  dty  is  merely  ex- 
ercising a  corporate  power,  one  Intended  for 
the  private  advantage  of  that  locality  and  Its 
inhabitants,  and  by  its  wrongful  or  negligent 
conduct  Inflicts  damage,  it  would  be  held 
liable,  as  would  be  an  Individual  or  private 
corporation.  City  of  Galveston  v.  Posnaln- 
Bky,  62  Tex,  127,  60  Am.  Rep.  617;  City  of 
Ft  Worth  V.  Crawford,  74  Tex.  406,  12  S.  W. 
52,  15  Am.  St.  Rep.  840;  Ostrom  v.  City  of 
San  Antonio,  supra.  In  the  latter  case  the 
court  In  commenting  upon  Ft.  Worth  ▼.  Craw- 
ford, 64  Tex.  202,  53  Am.  Rep.  753,  which  was 
finally  affirmed  in  74  Tex.  406,  12  S.  W.  52, 
16  Am.  St  Rep.  840,  says:  "We  can  see  no 
difference  upon  the  question  of  liability  be- 
tween this  case  and  Ft  Worth  v.  Crawford. 
If  the  disposition  of  garbage,  dead  animals, 
and  the  like  in  that  case  had  been  considered 
a  function  of  the  state  government  exercised 
by  officers  of  the  municipal  corporation,  the 
court  could  not  have  held  the  city  liable  for 
the  consequences,  and  the  Judgment  of  this 
court  that  the  city  was  liable  for  the  nui- 
sance includes  the  proposition  that  the  acts 
were  done  In  execution  of  a  corporate  power 
as  distinguished  from  a  governmental  func- 
tion." The  reference  here  Is  apparently  to 
Ft.  Worth  V.  Crawford,  as  first  reported  in 
64  Tex.  202,  63  Am.  Rep.  753,  but  the  court 
evidently  means  and  refers  to  the  last  report 
of  the  case  In  74  Tex.  40C,  12  S.  W.  52,  15 
Am.  St.  Rep.  840.  In  the  Crawford  Case  re- 
ferred to— 74  Tex.  407,  408,  12  S.  W.  52.  15 
Am.  St  Rep.  840— the  court  In  effect  holds 
that  if  the  work  is  for  the  private  advantage 
of  the  city,  it  would  be  liable  as  an  Individual 
for  all  damages  resulting  from  Its  acts.  Ir- 
respective of  the  question  of  negligence.  If, 
as  so  held  in  the  case  of  Ostrom  v.  San  An- 
tonio, the  conduct  of  the  city  in  a  case  of  this 
character  Is  for  its  private  or  corporate  ad- 
vantage, and  It  would  be  liable  as  would 
be  an  Individual  or  a  private  corporation  for 
the  nuisance  created  by  it,  or  Icnowlngly  al- 
lowed to  continue.  Its  liability  would  not 
depend  upon  whether  it  was  guilty  of  negli- 
gence or  the  want  of  ordinary  care,  but 
would  result  from  its  act  in  creating  the 
nuisance.  This  view  Is  fully  illustrated  in 
the  opinion  of  this  court  In  M.,  K.  &  T.  Ry. 
Co.  V.  Anderson,  36  Tex.  Civ.  App.  131,  81 
S.  W.  781,  In  which  a  writ  of  error  was  re- 
fused. 

This  view  Is  very  tersely  stated  by  the  edi- 
tor of  the  notes  in  the  first  volume  of  Dillon 
on  Municipal  Corporations  (4th  Ed.,  p.  448), 
where  it  is  stated:  "A  corporation  [meaning 
a  municipal  corporation]  has  no  more  right 
to  license  or  maintain  a  nuisance  than  an  in- 
dividual would  have,  and  for  a  nuisance 
maintained  upon  its  property  the  liability 
attaches  against  a  city  as  against  an  in- 
dividual"— citing  Haag  v.  County  Com'rs,  60 
Ind.  611,  28  Am.  Rep.  664;  Petersburg  r. 
Applegarth,  28  Grat  (Va.)  321,  26  Am.  Rep. 
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357 ;  Brayton  t.  Fall  River,  113  Maea.  218,  18 
Am.  Rep.  470;  Franklin  Wharf  Co.  v.  Port- 
land, 67  Me.  46,  24  Am.  Rep.  1;  Harper  y. 
Milwaukee,  SO  Wis.  366;  Hannibal  y.  Rlcb- 
ards,  82  Mo.  330;  2  Wood  on  Nuisances  (3d 
Ed.)  pp.  1032,  1033.  But  a  case  directly  in 
point,  where  the  question  was  properly  rais- 
ed, is  Markwardt  v.  City  of  Guthrie,  18  Okl. 
32,  90  Pac.  26,  9  L.  R.  A.  (N.  S.)  1151.  In 
that  case  it  is  insisted  that,  as  it  was  not 
alleged  and  shown  that  the  city  negligently 
created  and  maintained  the  nuisance,  it  could 
not  be  held  liable.  The  court  held  that,  if 
the  act  of  the  city  constituted  a  nuisance  in- 
jurious to  the  rights  and  proi)erty  of  the 
owner,  he  could  maintain  his  action,  whether 
the  city  was  guilty  of  negligence  or  not 
Therefore  the  conclusion  must  be  reached 
that  there  was  no  error  in  overruling  appel- 
lant's demurrers. 

There  is  a  contention  by  the  appellant 
substantially  to  the  effect  that  it  could  not 
be  held  liable  in  this  instance  because  the 
ground  or  place  where  the  nuisance  was 
created  was  beyond  its  city  limits.  In  our 
opinion  this  makes  no  difference.  If  as  a 
fact  it  bought  the  land  adjacent  to  plaintiff's 
premises  upon  which  to  dump  its  garbage, 
dead  animals  and  refuse  matter,  and  so  used 
it,  and  thereby  created  a  nuisance  hurtful 
and  injurious  to  the  plaintiff  and  his  prop- 
erty, its  liability  would  result  as  if  the 
grounds  were  situated  within  the  corporate 
limits.  There  might  be  some  difficulty  in  the 
dty  passing  an  ordinance  regulating  the  use 
of  the  property  beyond  its  corporate  limits; 
but,  however,  if  when  engaged  in  a  mere  cor- 
porate or  private  duty  it  created  a  nuisance, 
it  must  be  held  liable  as  would  be  an  indi- 
vidual, although  it  is  unable  to  regulate  the 
use  of  its  ground  by  ordinance.  It  has  in 
its  corporate  capacity  or  the  exercise  of  a 
corporate  function  brought  about  the  hurtful 
condition,  and  it  is  not  contended  that  the 
city  did  not  liave  power  to  create  and  estab- 
lish garbage  grounds  and  remove  thereto 
from  the  city  refuse  matter. 

The  court  below  in  its  charge  submitted 
to  the  Jury  the  question  whether  the  injury 
to  the  plaintiffs  land  was  permanent  or 
temporary.  It  Is  contended  by  appellant 
that  the  evidence  was  not  sufficient  to  per- 
mit the  jury  to  consider  the  question  wheth- 
er the  injury  occasioned  by  the  nuisance  was 
permanent  The  evidence  shows  that  the 
lands  were  bought  by  the  city  for  the  pur- 
pose of  establishing  thereon  its  garbage  and 
damping  gronnd,  and  that  it  was  actually 
used  for  that  purpose;  and  the  conclusion 
may  be  reached  from  the  testimony  upon  that 
subject  that  the  purpose  of  the  city  is  to  con- 
tinue such  use,  and  the  facts  are  of  a  nature 
wtilch  would  justify  the  conclusion  that.  If 
the  use  is  continued,  the  plaintiff  might,  so 
long  as  the  premises  are  so  used,  sustain  the 


same  character  of  damages  for  which  be  has 
sued  in  this  case,  and  which  he  alleges  and  - 
which  the  proof  shows  has  permanently  in- 
jured the  value  of  his  premises.  This  ques- 
tion was  considered  by  this  court  in  M.,  E. 
&  T.  Ry.  Co.  V.  Green,  44  Tex.  Civ.  App.  247, 
99  S.  W.  573,  and  we  believe  the  facts  in 
this  case  are  as  strong  as  the  facts  there, 
which  we  held  sufficient  to  justify  the  infer- 
ence or  conclusion  that  the  injury  to  the 
plaintiff's  premises  was  permanent. 

There  are  a  number  of  assignments  of  er- 
rors raising  other  questions,  all  of  which 
we  have  carefully  considered,  and  are  of  the 
opinion  that  no  reversible  error  is  shown. 

Judgment  affirmed. 


HARRIS  et  al.  v.  HILL. 

(Court  of  Civil  Appenls  of  Texas.     March  16, 
1909.) 

1.  Pkockss  (§  85*)  —  SuBsriruTED  Service  — 
Statutobt  Pbovisio.nb. 

The  statute  authorizing  service  of  process 
by  publication  as  a  substitute  for  personal  serv- 
ice is  in  derogation  of  the  rule  at  common  law, 
and,  to  confer  jurisdiction  on  the  court,  it  must 
be  strictly  followed. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  99;  Dec  Dig.  |  85.*] 

2.  Taxation  (|  642^— Delinquent  Taxes- 
Actions— Notice>—Sott'1cienct. 

Under  Sayles"  Ann.  Civ.  St  1807,  art 
5232o,  providing  that  the  notice  in  tax  suits 
shall  be  directed  to  all  persons  claiming  any 
interest  in  the  land  so  described  as  to  identify 
it,  a  notice  in  a  tax  suit  for  taxes  due  on  the 
"A.  Netherly"  survey  issaed  to  the  unknown 
owners  of  the  "A.  Wetherby"  survey,  and  pub- 
lished as  directed  to  the  unknown  owners  of  the 
"A.  Weatheraby"  survey,  is  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1305,  1306;    Dec.  Dig.  t  642.*] 

3.  Taxation  ({  648*)— Pboceedinos  to  Col- 
lect— Judgment — Collatebal  Attack — Db> 
FECTivE  Notice. 

Where  the  judgment  in  a  tax  suit  does  not 
show  that  the  court  determined  that  service  of 
proper  process  had  been  made  on  the  owners 
of  the  land,  and  the  record  therein  shows  a 
fatally  defective  notice,  the  judgment  may  be 
collaterally  attacked  for  invalidity  of  notice. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1316;    Dec.  Dig.  {  648.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty;  W.  O.  Buf ord.  Judge. 

Action  by  N.  I.  Harris  and  another  against 
W.  D.  Hill.  From  a  judgment  granting  in- 
sufficient relief,  plaintiffs  appeal.  Reversed 
and  rendered. 

The  A.  Netherly  survey  of  160  acres,  in 
Panola  county,  was  patented  to  R.  S.  Board 
as  assignee.  By  its  petition  filed  in  the  dis- 
trict court  of  said  county  July  23,  1902,  the 
state  commenced  an  action  against  the  "un- 
known owner"  of  the  land  to  recover  the  tax- 
es due  thereon  and  unpaid  for  the  years 
1886  to  1901,  induslve,  together  with  Inter- 
eat,  costs,  and  penalties  which  had  accrued 
thereon,  aggregating  the  sum  of  $41.30.    In 
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the  petition  the  land  was  described  aa  a  tract 
of  ISO  acres,  the  "A.  Netberly  headrlght,  sit- 
uated In  Panola  county,  on  the  west  side  of 
the  Sabine  river  about  18  miles  northwest 
from  the  town  of  Carthage,"  and  by  its  metes 
and  bounds.  Attached  to  the  petition  was 
the  affidavit  of  the  county  attorney,  to  the 
«ffect  that  the  averments  contained  In  the 
petition  were  true  to  the  best  of  his  knowl- 
edge and  belief.  July  24,  1902,  a  citation  or 
notice  for  service  by  publication  on  said 
unknown  owner  was  issued.  It  was  directed 
as  follows:  "To  unknown  owners  and  to 
«11  persons  owning  or  having  or  claiming  any 
interest  in  the  following  described  land  de- 
linquent to  the  state  of  Texas  and  county 
of  Panola,  for  taxes,  to  wit:  One  hundred 
and  sixty  acres  of  land,  the  A.  Wetherby 
headrlght  In  Panola  county,  Texas,  on  west 
side  Sabine  River  about  18  miles  northwest 
from  the  town  of  Carthage."  No  other  de- 
scription of  the  land  was  given  In  the  no- 
tice. As  publlshM  in  a  newspaper  for  serv- 
ice on  the  unknown  owner,  defendant  In  the 
suit,  the  notice  was  directed  as  follows:  "To 
unluiown  owners  and  to  all  persons  owning  or 
having  or  claiming  any  Interest  in  the  follow- 
ing described  land  delinquent  to  the  state 
of  Texas  and  county  of  Panola  for  taxes,  to 
wit:  One  hundred  and  sixty  acres  of  land, 
the  A.  Weatheraby  headrlght  in  Panola  coun- 
ty, Texas,  on  west  side  of  Sabine  river  about 
18  miles  northwest  from  the  town  of  Car- 
thage." No  other  description  of  the  land 
or  Its  owners  was  given  in  the  notice.  With- 
out service  on  the  owners  of  the  land  of  any 
other  notice,  on  April  8,  1903,  the  state  re- 
covered a  Judgment  against  them  for  said 
sum  of  $41.30  and  foreclosing  a  lien  on  the 
land  as  described  in  its  petition.  At  a  sale 
made  in  executing  the  judgment  appellee. 
Hill,  became  the  purchaser  of  the  land  It 
seems.  Appellant  N.  I.  Harris,  owning  an  un- 
divided interest  in  the  land,  within  two  years 
after  the  purchase  thereof  by  appellee  sought 
to  redeem  same  from  said  sale,  and  tender- 
«d  to  appellee  double  the  sum  paid  by  him 
as  the  purchaser  thereof  at  the  tax  sale.  Ap- 
pellee acknowledged  said  appellant's  right  to 
redeem  to  the  extent  of  her  undivided  in- 
terest in  the  land,  but  denied  her  right,  In  the 
absence  of  authority  from  the  owners  of 
the  other  undivided  Interests,  to  redeem  as 
to  their  Interests.  Said  appellant  N.  I.  Har- 
ris, joined  by  her  husband,  then  commenced 
this  suit  From  a  Judgment  in  their  favor 
canceling  the  deed  conveying  the  land  to 
appellee,  the  latter  appealed  to  this  court 
Because  of  an  error  of  the  trial  court  in  sus- 
taining a  demurrer  to  appellee's  answer,  in- 
cluding a  general  denial,  and  In  the  absence 
of  evidence  rendering  the  judgment  against 
blm,  it  was  reversed,  and  the  cause  was  re- 
manded for  a  new  trial.  108  8.  W.  489.  In 
the  court  below  the  pleadings  were  then 
amended;  the  owners  of  the  other  undivided 
Interests  making  themselves  parties  plalntiflC. 


The  new  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  appellant  N.  I.  Harris 
against  appellee  for  a  one-seventh  undivided 
interest,  and  in  favor  of  appellee  against 
all  the  appellants  for  a  six-sevenths  undivid- 
ed Interest  in  the  land.  The  appeal  is  pro- 
secuted by  the  plaintiffs  in  the  court  below, 
the  heirs  and  vendees  of  the  heirs  of  R.  S. 
Board,  the  patentee,  against  the  Judgment  in 
ai^ellee's  favor  for  six-sevenths  of  the  land. 

F.  H.  Prendergast,  for  a{H>eIIants.  H.  N. 
Nelson  and  Brooke  &  Woolworth,  for  ap- 
pellee. 

WILLSON,  C.  J.  (after  stating  the  facts  aa 
above).  The  validity  of  the  judgment  Is  at- 
tacked on  several  grounds.  In  disposing  of 
the  appeal  we  have  found  it  necessary  to 
consider  only  one  of  the  number.  If  the 
owners  of  the  land  were  unknown,  the  law 
authorized  notice  of  the  pendency  of  the  suit 
to  be  given  to  them  by  publication,  but  it 
required  the  publication  to  be  of  a  notice  so 
describing  the  land  as  to  Identify  it,  and  so 
identify  them  as  the  defendants  in  the  suit 
Sayles'  Ann.  Civ.  St  1897,  art  5232o.  In  no 
other  way  authorized  by  law  could  the  own- 
ers of  the  land,  being  unknown,  be  so  brought 
before. the  court  as  to  empower  it  to  bind 
them  by  its  Judgment  Notice  so  given  was 
"at  best  but  a  miserable  substitute  for  per- 
sonal service"  (Hemphill,  C.  J.,  in  Edrington 
V.  Allsbrooks,  21  Ter.  189),  and,  being  In 
derogation  of  the  rule  at  common  law,  must, 
to  confer  Jurisdiction  on  the  court  to  render 
the  Judgment,  have  been  strictly  followed. 
Brown  on  Jurisdiction,  p.  207;  17  Ency. 
Plead.  &  Prac.  pp.  39,  45.  The  requirements 
of  the  law  in  the  issuance  and  publication  of 
the  notice  were  Ignored.  As  issued  it  was  to 
the  unknown  owners  of  the  A.  Wetherby  sur- 
vey. As  published,  it  was  to  the  nnknown 
owners  of  the  A.  Weatheraby  survey.  As  no- 
tice to  the  owners  of  the  A.  Netherly  survey, 
it  was  not  merely  defective.  It  was  no  notice 
at  all.  Had  the  owners  of  the  A.  Netherly  sur- 
vey seen  and  carefully  read  it  as  published, 
the  notice  would  not  have  advised  tbem  that 
a  suit  was  pending  against  them.  There  was 
no  recital  in  the  Judgment  showing  the  court 
to  have  determined  that  service  of  proper  pro- 
cess had  been  had  on  the  owners  of  the  land. 
Therefore  we  need  not  determine  what  would 
be  the  effect  of  auch  a  recital  when  the  at- 
tack made  on  the  validity  of  a  Judgment  is  a 
collateral  one.  Not  only  did  it  not  affirma- 
tively appear  from  such  a  recital  or  from 
the  record  that  the  court  by  service  of  proper 
process  had  acquired  Jnrlsdlctlon  to  render 
the  Judgment  in  question,  but,  on  the  con- 
trary, it  affirmatively  appeared,  as  we  have 
Just  shown,  that  It  had  not  acquired  Juris- 
diction to  render  it  Under  auch  circumstan- 
ces there  can  be  no  doubt  about  the  ri{^t  of 
the  owners  of  the  land  to  attack  as  they 
have  attacked  it  the  validity  of  the  Judg- 
ment   Earnest  ▼.  Olaaer,  82  Tex.  Civ.  App. 
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878,  74  S.  W.  605;  Babcock  v.  Wolffarth,  85 
Ter.  Civ.  Ak).  512,  80  S.  W.  642;  Fowler 
V.  Slmpeon,  79  Tex.  611,  15  S.  W.  682,  23  Am. 
Bt  Repw  370;  Kenson  v.  Oage,  34  Tex.  Civ. 
App.  647,  79  S.  W.  606;  Brown  on  JnrlBdlc- 
tlon.  ppw  189,  192,  194,  246,  248,  249,  251,  255; 
12  Bncy.  Plead,  ft  Prac  pp.  175,  196.  The 
jndgment  In  the  tax  snlt  being  void  It  follows 
that  the  Jndgment  ^Trom  which  this  appeal 
is  prosecuted  is  erroneons  In  so  far  as  It  was 
In  favor  of  api)ellee  for  a  six-sevenths  tmdl- 
Tlded  Interest  in  the  land. 

It  will  be  reversed,  and  a  judgment  will  be 
here  rendered  in  favor  of  appellants,  annul- 
ling the  Judgment  in  the  tax  salt  and  decree- 
ing the  title  to  the  land  to  be  in  them  as 
against  appellee.  The  costs  In  this  court  and 
In  the  court  below  will  be  adjudged  against 
appellea 


LATHAM  CO.  v.  J.  M.  RADFORD  GRO- 
CERY CO. 

(Court  of  CMI  Appeals  of  Texas.    March  20, 
1900.) 

1.  COBFOBATTONS  ({  507*)— SEBVICE— OmCEBS 

SmvED— "Local  Agent." 

Under  Rev.  St.  18S5,  art  1222,  requir- 
ing the  citation  to  be  served  on  the  president, 
etc.,  or  apon  the  local  agent  representing  the 
company  in  the  coontj,  in  actions  against  an 
IncoTporated  company,  considered  in  view  of  ar- 
ticle 1223,  permitting  process  to  be  served  on 
the  president,  general  manager,  or  upon  any 
local  agent  within  the  state,  in  suits  against 
a  foreign  corporation,  service  upon  the  manager 
of  a  domestic  corporation  was  not  sufficient  to 
sustain  a  default  jndgment  against  the  corpora- 
tion ;  the  term  "manager,"  or  "general  man- 
ager," not  being  eouivalent  to  "local  agent,"  as 
used  in  article  1222. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1988;    Dec.  Dig.  |  507.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  4208,  4204 ;   vol.  8,  p.  7708.] 

2.  Jttdoicent  (S  17*)— On  Default— Sebvice. 

The  statutory  lequirements  as  to  citation 
most  be  followed,  in  order  to  give  jurisdiction 
over  the  person,  so  as  to  support  a  default 
Jndgment 

_[Ed._Note.— For  other  cases,  see   Judgment 
Cent  Dig.  |  25;   Dec.  Dig.  f  17.*] 

Error  from  Eastland  County  Court;  SL  A. 
Hill,  Judge. 

Action  by  the  J.  M.  Radford  Grocery  Com- 
pany against  the  Latham  Company.  Judg- 
ment for  plaintiff  by  default,  and  defendant 
brings  error.    Reversed  and  remanded. 

Earl  Conner,  for  plaintiff  In  error.  J.  A. 
Patton,  Jr.,  for  defendant  In  error. 

CONNER,  O.  J.  On  March  10,  190S,  plain- 
tiff in  error  suffered  a  judgment  by  default 
in  faver  of  defendant  In  error  upon  a  duly 
verified  account  for  goods,  wares,  and  mer- 
chandise alleged  to  have  been  sold  and  de- 
livered to  plaintiff  In  error.  Defendant  in 
error  alleged  in  its  petition  that  plaintiff  in 
error  was  "a  corporation  duly  organized  un- 


der the  laws  of  the  state  of  Texas,  and  do- 
ing business  at  Eastland,  in  the  county  of 
Eastland,  in  the  state  of  Texas,"  and  the 
prayer  was  "that  defendant  be  dted  to  ap- 
pear and  answer  this  petition,"  without  an 
allegation  of  the  name  of  any  person  upon 
whom  service  of  citation  might  be  made. 
The  citation  that  was  issued,  and  upon  which 
the  judgment  rests,  was  in  the  usual  form, 
commanding  the  proper  officer  to  snmmoh 
the  "Latham  Company,  a  corjwratlon,"  to 
be  and  appear  at  the  next  term  of  the  coun- 
ty court  to  be  held  at  ESastland,  also  without 
designation  of  person  upon  whom  the  citation 
might  be  served.  The  following  is  the  sher- 
iff's return  upon  the  citation,  to  wit :  "Came 
to  hand  the  18th  day  of  Feb.,  A.  D.  1908,  at 
11  o'clock  a.  m.,  and  executed  the  18th  day 
of  Feb.,  A.  D.  1008,  at  3  o'clock  p.  m.,  by  de- 
livering to  Lk  P.  Cox,  manager  for  Latham 
ft  Company,  at  Eastland,  Texas,  the  within- 
named  defendant's  manager.  In  person,  a  true 
copy  of  this  writ" 

It  Is  contended  that  the  service  Is  Insuf- 
ficient to  support  the  judgment  by  default, 
and  we  think  the  contention  must  be  sustain- 
ed. So  far  as  necessary  to  here  notice.  Rev. 
St.  1896,  art  1222,  provides  that:  "In  suits 
against  any  incorporated  company  or  joint- 
stock  association,  the  citation  may  be  served 
on  the  president  secretary  or  treasurer  of 
such  company  or  association,  or  upon  the  lo- 
cal agent  representing  such  company  or  as- 
sociation In  the  county  In  which  suit  Is 
brought,  or  by  leaving  a  copy  of  the  same 
at  the  principal  office  of  the  company  during 
office  hours."  This  article  applies  to  domes- 
tic corporations,  and  as  applicable  here  we 
approve  what  was  said  in  the  case  of  Tomp- 
kins Machine  ft  Implement  Co.  v.  C.  F. 
Schmidt,  4  Wlllson,  Civ.  Cas.  Ct  App.  f  134, 
16  S.  W.  174,  viz. :  "It  cannot  be  assumed  or 
presumed  that  the  'manager'  of  said  com- 
pany was  either  president,  secretary,  treas- 
urer, or  local  agent  of  said  company." 

The  term  "local  agent"  Implies  a  represent- 
ative of  a  corporation  appointed  to  transact 
its  business  and  r^resent  it  in  a  particular 
locality.  It  does  not  embrace  the  idea  of  an 
agent  who  casually  happens  to  be  in  the  par- 
ticular territory,  or  one  who  is  temporarily 
sent  to  snch  locality  to  perform  some  particu- 
lar purpose  or  specified  act,  or  to  superintend 
the  business  In  a  general  way ;  and  while,  un- 
der certain  circumstances  and  in  a  certain 
sense,  the  terms  "general  manager"  and  "lo- 
cal agent"  may  convey  much  the  same  idea, 
we  conclude  that  they  were  not  used  In  the 
statutes  under  consideration  as  synonymous. 
This  Is  Indicated  by  the  next  succeeding  ar- 
ticle to  that  from  which  we  have  quoted, 
which  applies  to  foreign  corporations.  The 
artlde  referred  to  (1223)  provides  that:  "In 
any  suit  against  a  foreign,  private  or  public 
corporation,  joint-stock  company  or  associa- 
tion or  acting  corporation  or  association,  cita- 
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tlon  or  otber  process  may  be  served  on  the 
president,  vice  president,  secretary  or  treas- 
urer, or  general  manager,  or  upon  any  local 
agent  within  this  state,"  etc. 

The  terms  "general  manager"  and  "local 
agent"  not  being  equivalent,  it  must  l>e  held 
that  the  service  in  the  case  before  us  is  in- 
sufficient to  sustain  the  Judgment  by  default ; 
it  having  been  repeatedly  held  that,  in  order 
to  support  such  a  Judgment,  the  direction  of 
the  statute  with  reference  to  the  citation 
must  be  followed.  In  such  event  only  does 
It  appear  with  certainty  that  the  court  ob- 
tained Jurisdiction  over  the  person  of  the 
party  sued. 

Judgment  reversed,  and  cause  remanded. 


GRIFFm  V.  GRIFFIN. 

(Court  of  Civil  Appeals  of  Texas.     March  27, 

1909.) 

1.  Divorce  (}  79*)  —  Pbocess  —  Pubucatiow 
Sebvicb— Validmt. 

A  valid  decree  of  divorce  mar  be  obtained 
in  the  county  of  the  matrimonial  domicile  on 
service  by  publication  where  plaintiff  continues 
to  reside  there,  and  defendant  s  residence  is  un- 
known. 

[Ed.  Note. — For  otber  cases,  see  Divorce, 
Cent.  Dig.  J  2.5S;  Dec  Dig.  {  79;*  Process, 
Cent.  Dig.  i  131.] 

2.  Pleaoino  (J  214*)— Admission  by  Demub- 

BEB. 

The  allegations  of  a  petition  must  be  taken 
as  true  on  demurrer  thereto. 

[E3d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  525 ;   Dec.  Dig.  t  214.»] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  Nanny  Griffin  against  Jess  Grif- 
fin. From  a  Judgment  dismissing  the  peti- 
tion, plaintiff  appeals.  Reversed  and  re- 
manded. 

Ivy,  Hill  ft  Greenwood,  for  appellant 

TALBOT,  J.  This  is  a  suit  for  divorce  In- 
stituted by  the  appellant  against  the  appel- 
lee in  the  district  court  of  Hill  county,  Tex., 
on  the  19th  day  of  February,  1908.  The 
petition  alleged  that  the  plaintiff  was  and 
bad  been  for  more  than  six  months  next  be- 
fore the  filing  thereof  a  bona  fide  inhabitant 
and  resident  of  Hill  county,  Tex.,  and  that 
the  residence  of  the  defendant  was  unknown; 
that  daring  the  year  1895  plaintiff  and  de- 
fendant were  duly  and  legally  married  in 
said  county,  and  lived  together  as  husband 
and  wife  until  the  month  of 'January,  1806, 
when  defendant  without  cause  left  plaintiff 
with  the  Intention  of  abandoning  her,  and  had 
never  returned.  The  prayer  was  for  citation 
to  be  served  by  publication,  for  Judgment  for 
divorce,  for  costs  of  suit,  and  general  relief. 
The  case  was  called  for  trial  July  13,  1908, 
and  the  defendant  failing  to  appear  In  per- 
son, or  by  an  attorney  of  bis  own  selection, 
the  court  appointed  an  attorney  of  tbe  bar 


to  represent  him.  The  attorney  so  appointed 
answered  excepting  to  the  Jurisdiction  of  the 
court  to  hear  and  determine  the  case  on  the 
ground  that  the  petition  of  plaintiff  alleged 
that  the  residence  of  the  defendant  was  un- 
known, and  It  appeared  that  service  of  cita- 
tion upon  tbe  defendant  was  made  by  publi- 
cation in  terms  of  the  statute  of  Texas. 
This  exception  was  suAalned  by  the  court 
and  Judgment  entered  dismissing  tbe  cause 
at  plaintiff's  cost,  said  Judgment  reciting 
that  "it  is  the  opinion  and  Judgment  of  tbe 
court  that  this  court  Is  without  Jurisdiction 
of  the  case  on  service  by  publication;  tbe 
residence  of  the  defendant  being  unknown." 
The  correctness  of  the  court's  action  in  8ii»- 
taiulng  the  exception  or  plea  to  the  Jurisdic- 
tion of  the  court  and  dismissing  plaintiff's 
case  Is  challenged  by  an  appropriate  assign- 
ment of  error.  We  think  the  assignment  is 
weil  taken.  It  does  not  so  definitely  appear, 
but  we  presume  the  trial  court  was  influenc- 
ed and  controlled  In  the  Judgment  rendered 
by  the  case  of  Haddock  v.  Haddock,  201  17. 
S.  562,  26  Sup.  Ct  625,  60  L..  Ed.  867.  That 
case  was  decided  by  a  divided  court,  and 
both  the  majority  and  dissenting  opinions  ex- 
haustively discuss  the  extraterritorial  force 
of  a  decree  of  divorce  rendered  in  one  state 
upon  service  of  citation,  or  notice  given  tbe 
defendant  of  the  pendency  of  the  suit,  by 
publication,  by  virtue  of  that  clause  of  the 
federal  Constitution  which  requires  that  full 
faith  and  credit  shall  be  given  by  states  to 
tbe  Judicial  decrees  of  other  states.  It  does 
not  become  necessary  for  ns  to  say  in  tbe 
present  case  whether  we  concur  in  or  dissent 
from  the  majority  opinion  in  that  case.  We 
are  of  the  opinion  that  the  decision  of  the  ma- 
jority does  not  go  to  tbe  extent  of  the  court's 
holding  In  this  case.  The  effect  of  tbe  deci- 
sion In  the  Haddock  Case,  as  expressed  in  the 
syllabus,  is  that  the  mere  domicile  within  the 
state  of  one  party  to  the  marriage  does  not 
give  tbe  courts  of  that  state  Jurisdiction  to 
render  a  decree  of  divorce  enforceable  In  all 
other  states  by  virtue  of  tbe  clause  of  tbe 
federal  Constitution  above  referred  to  against 
a  nonresident  who  did  not  appear,  and  was 
only  constructively  served  with  notice  of  the 
suit  The  decision  does  not  deny  the  au- 
thority of  a  state  in  such  case  to  render  a  de- 
cree of  divorce  susceptible  of  being  enforced 
within  Its  border,  nor  does  it  deny,  as  we 
understand  It,  the  right  of  other  states  to 
give  such  effect  to  a  Judgment  of  that  cbar> 
acter  as  they  may  elect  to  do  under  princi- 
ples of  state  comity.  On  the  contrary,  sucb 
power  and  such  right  is  expressly  recognized. 
In  the  case  of  Pennoyer  v.  Neff,  96  U.  S.  714, 
24  L.  Ed.  665,  it  was  held  that  a  Jndgm«it 
of  a  state  court  on  a  debt  could  not  be  sup- 
ported without  personal  service  on  tbe  de- 
fendant within  the  state  or  his  appearance 
In  tbe  cause,  but  the  court  was  careful  to 
say:    "To  prevent  any  misapplication  of  tlie 
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views  ezpreeaed  in  this  opinion,  it  is  proper 
to  observe  that  we  do  not  mean  to  assert,  by 
anything  we  have  said,  that  a  state  may  not 
authorize  proceedings  to  determine  the  sta- 
tus of  one  of  its  citizens  towards  a  nonres- 
ident which  would  be  binding  within  the 
state,  though  made  without  service  of  process 
or  personal  notice  to  the  nonresident  The 
Jurisdiction  which  every  state  possesses  to 
determine  the  civil  status  and  capacities  of 
all  its  inhabitants  involves  authority  to  pre- 
scribe the  conditions  on  which  proceedings 
affecting  them  may  be  commenced  and  car- 
ried on  within  its  territory.  The  state  for 
example  has  absolute  right  to  prescribe  the 
conditions  upon  which  the  marriage  relation 
between  Its  own  citizens  shall  be  created, 
and  the  causes  for  which  it  may  be  dissolv- 
ed. One  of  the  parties  guilty  of  acts  for 
which,  by  the  law  of  the  state,  a  dissolution 
may  be  granted,  may  have  removed  to  a  state 
where  no  dissolution  Is  permitted.  The  com- 
plaining party  would  therefore  fall  if  a  di- 
vorce were  sought  in  the  state  of  the  defend- 
ant; and,  if  application  could  not  be  made 
to  the  tribunals  of  the  complainant's  domi- 
cile In  such  case,  and  proceedings  be  there 
instituted  without  personal  service  of  proc- 
ess or  personal  notice  to  the  offending  party, 
the  injured  citizen  would  be  without  redress. 
2  Bishop,  Marr.  &  Div.  1 156." 

Again,  the  allegations  of  the  petition  In 
the  case  at  bar  show  the  matrimonial  domi- 
cile to  be  in  Hill  county,  Tex.,  and  that  the 
defendant  had  wrongfully  abandoned  his 
wife,  evidently  for  the  purpose  of  avoiding 
his  marital  obligations.  By  .such  abandcm- 
ment  he  relinquished  hia  marital  control 
and  protection  of  plaintiff,  and  gave  up  the 
power  and  authority  over  her  which  alone 
makes  his  domicile  hers.  In  such  case  she 
should  be  treated  as  having  her  domicile  in 
the  state  of  the  matrimonial  domicile  for  the 
purpose  of  the  dissolution  of  the  marriage, 
and  a  decree  of  divorce  rendered  at  such 
domicile  upon  service  by  publication  will  be 
binding  upon  both  parties  and  entitled  to  rec- 
ognition In  other  states  by  virtue  of  the  full 
faith  and  credit  clause  of  the  Constitution  of 
the  United  States.  This  view  of  the  law,  as 
applied  to  this  case,  is  strengthened  by  the 
fact  that  It  does  not  appear  that  the  defend- 
ant has  established  for  himself  since  he  left 
the  plaintiff  a  new  domicile.  But,  even  if  It 
appeared  that  he  had  acquired  a  new  domi- 
cile, the  law  npon  the  subject  would  be  the 
same.  In  the  case  of  Atberton  v.  Atherton, 
181  U.  &  166,  21  Sup.  Ct  644,  45  I..  Ed.  794, 
which  it  seems  was  not  overruled  by  the  case 
of  Haddock  v.  Haddock,  supra.  It  was  held, 
In  effect,  as  we  understand  that  case,  that  a 
decree  of  divorce  may  be  lawfully  obtained  at 
the  matrimonial  domicile  upon  service  by 
publication,  notwithstanding  the  defendant 
may  have  taken  up  bis  or  her  residence  sepa- 
rate from  the  other  party  In  another  state. 


provided  the  law  of  such  domlell*  with  n- 
spect  to  such  service  be  fuUy  observed. 

The  petition  In  the  case  before  us  mani- 
festly made  a  case  for  divorce  under  our  stat- 
ute. The  statutory  ground  that  the  defend- 
ant had  left  plaintiff  for  the  period  of  three 
years  with  the  intention  of  abandonment, 
and  that  she  was  a  bona  fide  inhabitant  or 
the  county  and  state  where  the  suit  was 
brought,  and  had  resided  in  said  state  and 
county  for  six  months  next  preceding  the  fil- 
ing of  the  petition,  was  alleged.  The  Judg- 
ment of  the  court  recites  service  upon  the 
defendant  by  publication,  and  there  Is  notic- 
ing in  the  record  to  Indicate  that  the  law  of 
this  state  with  respect  to  such  service  was 
not  scrupulously  observed,  and,  the  question 
of  Jurisdiction  having  been  raised  by  demur- 
rer, the  allegations  of  the  petition  must  be 
taken  as  true.  We  think  the  district  court 
should  have  heard  and  determined  the  cause 
upon  its  merits,  and  rendered  sach  Judgment 
as  the  law  and  facts  warranted. 

Therefore  the  Judgment  dismissing  the 
case  for  want  of  Jurisdiction  is  reversed,  and 
the  cause  remanded  for  trial. 


PECOS  &  N.  T.  RT.  CO.  V.  PEARCE. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 

1909.) 

1.  JCDOUKNT  ({  139*)— DBTAt7I.T  JUDOUKIIT— 

Settinq  Abide— Discbetioh  or  Coubt. 
A  motion  to  get  aside  a  default  judgment 
is  addressed  to  the  sound  discTetion  of  the  trial 
court. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  266;    Dec.  Dig.  I  139.*] 

2.  JxTDaVENT  ({  143*)— Defaui.t  Jxtdgiiknt— 
SinriNo  Aside— Excusis  fos  DErA.ui.T. 

A  cause  was  by  agreement  set  down  for 
trial  on  a  designated  date.  On  that  date  de- 
fault judgment  was  entered ;  defendant  not 
having  answered,  nor  appearing.  On  the  fol- 
lowing day  he  moved  to  set  aside  the  judgment 
and  showed  that  his  counsel  were  unable  to 
reach  the  court  on  the  preceding  day,  as  well  as 
a  defense  to  the  action.  It  did  not  appear 
that  plaintiff  could  not  procure  bis  witnesses 
before  the  adjournment  of  the  court  to  retry 
the  case.  Held  to  require  the  setting  aside  of 
the  defadU. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  282 ;   Dec.  Dig.  S  143.*] 

Appeal  from  Hale  County  Court;  Geo.  L. 
Mayfleld,  Judge. 

Action  by  G.  C.  Pearce  against  the  Pecos  A 
Northern  Texas  Railway  Company.  From  a 
Judgment  refusing  to  set  aside  a  default 
Judgment  defendant  appeals.  Reversed  and 
remanded. 

Madden  &  Trulove  and  Ben  H.  Stone,  for 
appellant    Mathes  &  Williams,  for  appellee. 

LEVY,  J.  The  suit  was  filed  In  the  county 
court  to  recover  damages  alleged  to  have 
t>een  occasioned  to  a  shipment  of  cattle.  The 
case  was  set  down  by  agreement  of  all  the 
parties  for  trial  In  the  county  court  on  the 
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second  Monday  of  the  April  term  of  the  court. 
On  the  second  Monday  of  the  term  the  case 
was  called  for  trial  In  Its  regular  order  by 
the  court,  and,  the  appellant  not  having  filed 
an  answer  nor  appearing  by  an  attorney, 
judgment  by  default  was  entered.  On  the 
following  morning  after  the  day  of  default 
the  appellant's  counsel  appeared  and  filed  a 
motion  asking  that  the  judgment  by  default 
be  set  aside.  The  motion  was  verified  by  af- 
fidavit, and  fully  set  out  the  reasons  why  ap- 
pellant's counsel  were  unable  to  reach  the 
place  of  the  court  and  be  present  on  the 
Monday  In  question.  The  defense  to  the 
cause  of  action  is  also  set  out  In  the  motion. 

It  is  clear  from  the  motion  that  the  coun- 
sel were  not  attempting  either  to  delay  or 
postpone  the  trial  of  the  case,  or  to  trifle  In 
the  least  with  the  case  or  the  court  In  respect 
to  the  hearing.  The  attorneys  were  war- 
ranted In  assuming,  from  the  agreement,  that 
they  had  until  the  second  Monday  of  the 
April  term  In  which  to  file  answer  In  the 
case.  While  it  is  true  that  such  motions  of 
the  kind  we  are  now  considering  are  address- 
ed to  the  sound  discretion  of  the  trial  court, 
yet  there  are  particular  circumstances  sur- 
rounding the  nonattendance  of  attorneys  rep- 
resenting defendants  in  causes  that  require 
such  circumstances  to  be  carefully  taken  in- 
to consideration  by  the  courts  in  determin- 
ing whether  a  judgment  by  default  should  be 
set  aside.  It  does  not  altogether  appear  that 
appellant's  counsel  were  inexcusably  absent 
from  the  trial  on  the  day  set;  and  In  the 
particular  circumstances  of  this  motion  we 
have  concluded  that  It  was  inequitable  to 
overrule  the  motion  presented,  and  that  jus- 
tice would  be  best  subserved  by  setting  aside 
the  judgment  by  default  rendered  in  the  case. 
The  motion  to  set  the  same  aside  was  made 
the  very  next  morning  after  the  default,  and 
it  does  not  appear  that  plaintiff  could  not 
have  procured  bis  witnesses  this  next  day,  or 
before  the  adjournment  of  court,  to  have  re- 
tried the  case,  nor  that  injustice  would  have 
been  worked  to  him  by  granting  a  trial  of 
the  case  on  its  merits. 

The  case  Is  ordered  reversed  and  remanded 
for  a  new  trial. 


CENTRAL  CITY   LOAN   &  INVESTMENT 
CO.  V.  VINCENT. 

(Court  of  Civil  Appeals  of  Texas.    March  17, 
1909.) 

1.  Tbiai.  (I  229*)— Repetition  or  Instbito- 

TIONS. 

Instructions,  each  presenting  facts  to  some 
extent  different  from  the  others,  are  not  snbject 
to  objection  as  constitating  uaneceasary  repeti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  S  513;  Dec.  Dig.  |  229.*] 

2.  Landlobd  and  Tenant  (§  233*)— Action 
FOB  Kent— Failure  to  Refaib  as  Detense. 

A  landlord's  obligation  to  repair  does  not 
depend  on  his  employment  of  competent  work- 


I  men ;  and,  in  an  action  for  rent  of  premises 
abandoned  by  the  tenant  for  plaintiff's  alleged 
failure  to  repair,  it  was  not  error  to  refuse 
a  charge  conveying  the  idea  that  plaintiff  wonld 
have  complied  with  his  duty  if  he  employed 
such  workmen. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dee.  Dig.  i  233.*] 

3.  Appeai,  and   Ebbob   (§   1003*)— Review— 

VEBDIOT  on  CoNFT.ICTINa  Evioencb. 

A  verdict,  objected  to  on  the  gronnd  that  it 
is  against  the  evidence  will  not  be  disturbed  on 
appeal,  when  there  is  evidence  sufficient  to  sup- 
port It. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3938-3913;  Dec.  Dig.  f 
1008.*] 

Appeal  from  McLennan  County  Court;  E. 
C.  Street,  Special,  Judga 

Action  by  Charles  N.  Vincent  against  the 
Central  City  Loan  &  Investment  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

D.  A.  Kelley,  for  appellant  8.  E.  Stratton 
and  J.  E.  Yantls,  for  appellee. 

FISHER,  C.  J.  This  Is  the  second  appeal 
of  this  case,  which  will  be  found  reix)rted  in 
99  S.  W.  428. 

The  first  assignment  of  error  complains  of 
a  portion  of  the  main  charge  of  the  court, 
and  of  two  special  charges  given  at  the  re- 
quest of  the  appellee,  on  the  ground  that  tbey 
constitute  an  unnecessary  repetition  of  one 
of  the  principal  issues  to  be  passed  upon,  and 
by  reason  of  that  fact  the  jury  were  likely 
Influenced  in  the  belief  that  the  defendant 
was  entitled  to  recover.  We  have  carefully 
examined  these  charges,  and  find  that  eacb 
presents  facts  to  some  extent  different  from 
the  other. 

There  was  no  error  in  the  court  refaalns 
the  charge  requested  as  set  out  under  the 
third  assignment  The  obligation  rested  up- 
on the  plaintiff  to  make  the  repairs,  and  It 
was  not  dependent  upon  the  fact  whether  he 
had  employed  competent  woiiunen  or  not 
This  charge,  which  was  refused,  allows  the 
jury  to  consider  whether  the  repairs  were 
made  by  competent  workmen,  which  Is  cal- 
culated to  convey  the  Idea  that,  if  the  plain- 
tiff had  employed  competent  workm«i,  it 
wonld,  In  a  sense,  be  a  compliance  with  the 
duty  imposed  upon  him.  His  contract  was  to 
make  the  repairs,  and  the  fact  that  he  em- 
ployed or  did  not  employ  competent  work- 
men was  not  to  be  considered. 

The  fourth  assignment  Is  to  the  effect  tbat 
the  verdict  is  contrary  to  the  evidence,  in 
that  it  shows  that  the  oven  was  properly  re- 
paired. There  is  evidence  to  the  contrary 
sufficient  to  support  a  verdict  against  the 
plaintiff. 

The  evidence  complained  of  In  the  fifth  and 
sixth  assignments  of  error  was  admissible. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 
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FRANKS   et  al.  t,   HARKNESS. 

(Coart  of  Civil   Appeals  of  Texas.     Feb.   17, 

1909.     Rehearing  Denied  March  31,  1909.) 

1.  TBIAL,  (I  250*)— INSTBUCTIORS— AB8TBAC- 
TION8. 

In  an  action  against  a  contractor  for  breach 
of  his  contract  to  construct  a  building,  an  in- 
■traction  that  one  contracting  to  build  a  house 
for  another,  agreeing  to  furnish  all  labor  and 
material,  is  bound  in  law  to  finish  the  Job,  taken 
in  connection  with  the  further  proposition  that, 
if  the  contractor  failed  to  fulfill  the  contract, 
the  other  party  could  finish  the  building  and 
recover  all  damages  arising  from  a  breach  of 
contract,  vras  not  objectionable  aa  an  abstrac- 
tion. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  584-586 ;   Dec.  Dig.  f  250.»] 

2.  Damages  (§  120*)— Bbeach  of  Contract— 
Failure  to  Pebforu  —  Buildings  —  Meas- 
ure OF  Damages. 

The  measure  of  damages  for  breach  of  a 
builder's  contract  is  the  cost  of  completing  the 
building,  less  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f{  293-294 ;    Dec.  Dig.  S  120.*] 

8.  TRIAL  (t   295*>— iRSTBOCnONB— CONSTBOO- 

TION. 

A  charge  should  be  read  in  its  entirety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  t  295.*] 

4.  Trial  (J  256*)— Instbuctiows. 

One  desiring  a  more  detailed  instmction 
than  that  given  must  request  it. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {  628;   Dec.  Dig.  i  250.*] 

6.  CoNTBACTS  ({  350*)— Building  Contbactb 
—Action  pob  Bbeach— SurriciENcr  of  Evi- 
dence. 

In  an  action  for  breach  of  a  building  con- 
tract, evidence  held  not  to  show  that  one  of  de- 
fendants agreed  to  complete  the  building  or  to  do 
more  than  furnish  the  lumber. 

[H5d.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  t  350.*] 

Appeal  from  District  Court,  Frlo  County; 
J.  F.  Mullally,  Judge. 

Action  by  J.  0.  B.  Harkness  against  L.  W. 
Franks  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  AflSrmed  as  to 
defendant  Franks,  but  reversed  as  to  the 
other  defendant,  and  Judgment  rendered  In 
his  favor. 

C.  S.  Robinson,  Shook  &  Vander  Hoeven, 
and  8.  T.  Phelps,  for  appellants.  Magus 
Smith  and  Mason  Maney,  for  appellee. 

FLX,  J.  This  Is  a  suit  on  breach  of  con- 
tract to  build  a  storehouse  In  the  town  of 
Pearsall,  instituted  by  appellee  against  L.  W. 
Franks  and  William  Boon.  The  pleadings  of 
appellee  are  based  on  the  claim:  That 
Franks  obligated  himself  to  build  the  store- 
house for  $3,400,  and,  after  $1,950  had  been 
paid  on  the  contract  by  appellee.  Boon  In- 
formed appellee  that  be  had  associated  him- 
self with  Franks  In  the  building  of  the  store, 
and  that  he  was  to  receive  the  balance  of  the 
contract  price ;  that  appellee  paid  Boon  $600 
on  the  contract,  and  then  both  of  the  parties 
abandoned   the  contract,   and  appellee  was 


compelled  to  pay  $724.64  In  excess  of  the 
contract  price  to  finish  the  building.  Franks 
pleaded  that  he  had  been  released  by  appel- 
lee. Boop  claimed  that  he  had  agreed  to  fur 
nlsh  the  necessary  lumber  and  material  and 
had  furnished  $514.61  worth,  and  that  appel- 
lee had  paid  him  $600  and  had  released  him 
from  any  liability  to  build  the  house. 

That  part  of  the  charge  In  which  the  court 
Instructed  the  Jury  that  when  one  person 
contracts  to  build  a  house  for  another,  agree- 
ing to  furnish  all  labor  and  material,  he  Is 
bound  In  law  to  finish  the  Job,  was  not  an 
abstraction,  but  was  matter  stated  In  con- 
nection with  the  further  proposition  that. 
If  the  contractor  failed  to  fulfill  the  con- 
tract, the  other  party  could  finish  the  build- 
ing and  recover  all  damages  arising  from  a 
breach  of  contract.  If  It  had  been  an  ab- 
straction. It  could  not  hare  injured  appel- 
lants. 

If,  as  contended  by  appellee,  Franks  en- 
tered Into  a  contract  with  appellee  to  build 
a  house  for  a  certain  sum,  furnishing  all 
labor  and  material,  and  he  failed  to  comply 
with  the  contract,  and  appellee  finished  the 
house  In  a  prudent  and  economical  manner 
and  at  a  reasonable  cost,  and  the  building, 
on  account  of  such  breach,  cost  appellee  In 
excess  of  the  contract  price,  Franks  would  be 
liable  in  damages  to  the  amount  of  such  ex- 
cess, unless  appellee  had  released  Franks 
from  further  compliance  with  the  terms  of 
the  contract.  The  measure  of  damages.  In 
case  of  breach  of  builder's  contract,  is  the 
cost  of  completing  the  building,  less  the  con- 
tract price.  Page  on  Contracts,  i  1587 ;  Suth. 
Dam.  S  91.  The  law  as  stated  was  given  by 
the  court  to  the  Jury  and  Is  not  open  to 
criticism. 

Boon  returned  Into  court  $98.30,  which  he 
claimed  to  have  received  from  appellee  In  ex- 
cess of  the  material  furnished  by  him,  and 
the  court  did  not  err  In  Instructing  the  Jury 
to  apply  that  money  on  any  excess  found  by 
them. 

The  court  did  not  err  In  assuming  that 
Franks  gave  up  the  Job.  All  the  evidence 
shows  that  he  did.  The  first  section  of  the 
charge,  when  read  In  its  entiret.v,  as  It  should 
be.  Is  not  open  to  any  of  the  criticisms  urged 
against  It.  The  only  vital  Issue  In  the  case, 
so  far  as  Franks  was  concerned,  was  whether 
he  was  released  from  his  contract  by  appel- 
lee. The  charge  might  have  been  more  elab- 
orate and  explicit,  but  It  was  correct  so  far 
as  It  went,  and,  If  appellant  Franks  wanted 
a  more  detailed  Instruction,  he  should  have 
asked  It 

Appellee  sought  to  bind  Boon  on  an  agree- 
ment made  by  him  to  take  charge  of  the  work- 
and  complete  It.  The  only  evidence  on  the 
subject  was  the  testimony,  as  follows,  of  ap- 
pellee: "On  12th  day  of  September,  1907,  Mr. 
Boon  came  to  me  and  said  he  wanted  to  noti- 
fy me  not  to  pay  L.  W.  Franks  any  more 
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money  on  the  building  contract,  but  to  pay 
It  to  blm  (Boon),  that  he  and  Pranks  together 
were  going  to  finish  and  complete  my  house 
according  to  my  contract  with  L.  "W.  Franks, 
that  he  had  made  arrangements  with  Franks 
to  finish  my  bonse,  that  the  contract  to  that 
effect  was  at  hla  place  of  business,  and  he 
wanted  me  to  see  It-  I  told  him  I  wonld  not 
go  now  to  see  It,  but  wonld  come  next  day, 
and  next  day  I  saw  the  contract  between 
Boon  and  Franks  and  read  It  over.  I  then 
told  Boon  I  would  pay  him  the  money  ac- 
cording to  the  L.  W.  Franks  contract  with 
me,  but  he  must  finish  my  house,  and  he  said 
he  would  finish  my  house."  Boon,  it  seems, 
was  not  a  builder,  but  a  lumberman,  and  the 
contract  on  which  appellee  acted  between 
Franks  and  Boon  was  nothing  but  an  under- 
taking on  his  part  to  furnish  the  lumber. 
All  of  the  evidence  pointed  to  that  conclu- 
sion. Boon  did  furnish  the  lumber  that  he 
was  called  on  to  furnish.  Appellee  got  the 
benefit  of  the  money  he  paid  Boon,  except 
198.30,  and  that  was  paid  Into  court  for  him. 
All  of  the  other  witnesses  and  the  written 
contract  contradicted  appellee.  The  evidence 
was  not  suflSclent  to  Justify  a  verdict  against 
Boon. 

The  testimony  clearly  shows  that  Williams, 
the  representative  of  Franks,  remained  in 
charge  of  the  Job  until  appellee  assumed  con- 
trol of  It  Williams  got  material  from  Boon 
on  orders  from  Franks,  and  Boon  never  con- 
trolled, or  exercised  any  authority  over  Wil- 
liams. That  appellee  understood  that  Boon 
was  only  to  furnish  material  is  evidenced  by 
a  letter  written  for  him  by  his  attorney,  re- 
questing Boon  to  furnish  lumber  for  a  bal- 
ance remaining  on  the  |600  which  he  had 
paid  Boon. 

The  Judgment  will  be  afDnned  as  to 
Franks,  but  will  be  reversed  as  to  Boon,  and 
Judgment  here  rendered  in  his  favor. 


MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS  v. 
ROGERS. 

(Conrt  of  Civil  Appeals  of  Texas.     March  6, 
1909.     Rehearing  Denied  March  27,  1909.) 

1.  TBIAI.  (J  253*)  —  INSTBUCTIONS  —  lOROBINO 

Issues. 

An  ittstmetlon,  in  an  action  for  injuries  to 
a  railway  employ^  through  a  defective  platform, 
that,  though  the  defect  m  the  platform  caused 
the  accident,  there  could  be  do  recovery  unless 
It  was  discoverable  by  ordinary  care,  was  prop- 
erly refused  for  ignoring  the  issue  of  the  im- 
proper construction  of  the  platform  raised  by 
tiie  pleadings  and  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  (  253.»] 

2.  Master  awd  SeSvant  (S  296*)— Injubt  to 
Servant— BvinERCK—lNSTBUcnoNS. 

Where,  in  an  action  for  injuries  to  a  brake- 
man  while  running  on  a  cinder  platform  by  the 
side  of  a  moving  train,  the  evidence  showed 
that  it  was  his  duty  to  keep  a  lookout  for 
hot  boxes,  that  he  discovered  a  hot  box  and  ran 


along  with  the  train  to  pnt  water  on  it,  and  that 
he  knew  that  the  train  would  stop  at  a  water 
tank  a  short  distance  away,  the  refusal  to 
charge  that  if  a  person  of  ordinary  care  would 
have  waited  until  the  train  stopped,  and  then 
poured  water  on  the  hot  box,  and  that  the  brake- 
man  was  negligent  in  running  alone  beside  the 
train  and  the  negligence  contributed  to  his  in- 
jury, there  could  be  no  recovery,  was  erroneons. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  296.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;   B.  L.  Jones,  Judge. 

Action  by  James  N.  Rogers  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Coke,  Miller  &  Coke,  Head,  DlUard,  Smith 
&  Head,  and  Jno.  C.  Wall,  for  appellant. 
Wolfe,  Neese  &  Maxey,  for  appellee. 

BOOKHOUT,  J.  Appellee  filed  his  orig- 
inal petition  herein  seeking  a  recovery  against 
appellant  for  the  sum  of  $30,000  on  account 
of  personal  Injuries  received  by  him  on  or 
about  the  2eth  day  of  December,  1906,  at 
Wagoner,  Ind.  T.,  while  In  the  employ  of 
appellant  In  the  capacity  of  brakeman ;  tlie 
injuries  consisting  of  the  crushing  of  his  left 
foot  and  ankle  so  that  amputation  was  neces- 
sary. Appellee  alleged  that  the  injuries  were 
caused  by  the  negligence  of  appellant  in  the 
following  manner :  That  it  had  erected  at  Its 
depot  in  Wagoner  a  cinder  platform  for  nse 
of  Its  employes.  That  there  was  a  hot  box 
on  one  of  the  cars  In  the  train  on  which  ap- 
pellee was  brakeman,  and  It  became  neces- 
sary and  was  his  duty.  In  order  to  cool  same 
at  Wagoner,  to  throw  water  thereon  while 
the  train  was  moving  slowly  along  by  said 
platform,  and  said  platform  was  so  located 
that  It  was  necessary  for  appellee  to  nse  the 
same  for  walking  thereon  in  an  effort  to  pnt 
water  on  said  hot  box.  That  while  doing 
this,  using  a  bucket  from  which  to  ponr  the 
water,  said  platform  suddenly  sloughed  off 
and  caved  In,  so  that  he  was  caused  to  fall 
with  bis  left  leg  under  the  wheels  of  said 
train.  That  this  was  caused  by  the  gross  neg- 
ligence of  defendant  in  improperly  constrnct- 
Ing  and  in  negligently  maintaining  said  cin- 
der platform  and  In  failing  to  place  a  board  or 
plank,  along  the  edge  thereof,  which  defects 
were  known  or  should  have  been  known  to 
appellant,  but  were  unknown  to  him.  Appel- 
lant answered  by  general  and  special  exc^»- 
tlons,  general  denial,  and  special  plea  of  con- 
tributory negligence  and  assumed  risk,  and 
also  alleged  that  appellee's  Injuries  were 
caused  through  the  negligence  of  fellow  serv- 
ants. Said  cause  was  tried  before  a  Jnry  on 
the  29th  day  of  January,  1908,  and  resulted  In 
a  verdict  and  Judgment  in  favor  of  appellee 
In  the  sum  of  f5,500.  Appellant's  motion  for 
new  trial  was  overruled,  and  an  appeal  was 
duly  perfected. 

Appellant  assigns  error  to  the  court's  ac- 
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tlon  In  refusing  to  give  a  special  charge  re- 
quested by  It  as  follows:  "In  this  case  you 
are  Instructed  that.  If  yon  believe  from  the 
evidence  there  was  a  defect  In  defendant's 
platform  which  caused  the  plaintiff  to  fall 
and  receive  his  Injuries,  you  still  cannot  find 
In  favor  of  the  plaintitT  unless  such  defect 
would  have  been  discovered  by  a  person  of 
ordinary  care,  and  would  have  been  consid- 
ered by  a  person  of  ordinary  care  such  a  de- 
fect as  would  likely  cause  injury  to  some  of 
Its  servants  using  said  platform  in  the  dis- 
charge of  tb^lr  duties,  and  would  have  t>een 
discovered  by  a  person  of  ordinary  care  in 
such  time  by  the  exercise  of  ordinary  care 
to  have  remedied  the  same."  This  charge 
Ignores  the  issue  raised  by  the  pleadings  and 
evidence  of  Improper  construction  of  the  plat- 
form, and  for  this  reason  it  was  properly  re- 
fused. 

Error  Is  assigned  to  the  court's  action  in  re- 
fusing to  give  special  charge  No.  6,  requested 
by  defendant,  which  is  as  follows:  "In  this 
case  yon  are  Instructed  that  if  yon  believe 
from  the  evidence  a  person  of  ordinary  care, 
seeing  a  hot  box  on  the  train,  before  attempt- 
ing to  cool  the  same,  would  have  waited*  un- 
til the  train  stopped,  and  then  poured  water 
on  the  same,  and  that  the  plaintiff  was  negli- 
gent in  running  along  beside  the  train  as  he 
was  doing  at  the  time  of  his  Injury  and  such 
negligence  contributed  to  his  Injury,  you  will 
return  a  verdict  In  favor  of  defendant,  al- 
though yon  may  believe  from  the  evidence 
that  the  defendant  was  also  negligent  in  the 
construction  or  maintenance  of  the  platform 
at  Wagoner."  This  assignment  must  be  sus- 
tained. There  Is  a  plank  platform  In  front 
of  the  depot  at  Wagoner.  Just  south  of  this 
platform  there  is  a  platform  made  of  cinders 
extending  south  314  feet  along  the  side  of  the 
main  line.  It  Is  16%  feet  wide  at  the  north 
end  and  12  feet  wide  at  the  south  end.  The 
plank  platform  is  8  inches  above  the  ground 
and  ties.  The  ties  are  on  a  level  with  the 
ground.  The  cinder  platform  starts  out  from 
the  plank  platform  on  a  level  with  It,  and  is 
of  the  same  height  throughout.  There  are  no 
stays  or  planks  on  the  side  of  the  cinder 
platform.  The  west  edge  of  the  plank  plat- 
form is  about  10  or  18  inches  from  the  rail, 
and  the  cinder  platform  at  the  point  where  It 
Joins  In  with  the  ties  is  about  the  same  dis- 
tance from  the  rail,  but  the  top  of  the  cinder 
platform  is  broken  off  until  it  is  further 
away  from  the  track  than  the  other  part  of 
It  There  la  a  water  tank  about  200  feet 
flonth  of  the  cinder  platform.  Appellee  was 
bead  brakeman  on  one  of  appellant's  trains 
going  south.  As  the  train  was  approaching 
Wagoner,  appellee  discovered  a  hot  box  on 
one  of  the  cars  In  the  train,  and  procured  a 
bucket  and  filled  It  with  water  from  the  tank, 
and  got  down  off  the  train  on  the  east  side 
on  the  plank  platform,  about  29  feet  from 
Its  south  end,  and  ran  along  on  the  east  side 


of  the  train,  and  at  intervals  dashed  water  on 
the  hot  box  to  cool  It  off.  While  doing  so,  he 
testified,  the  cinders  on  the  west  side  of  the 
cinder  platform  crumbled  off  with  him,  and 
caused  him  to  stumble  and  fall  under  the 
train,  resulting  In  his  injuries.  The  train 
was  running  about  eight  or  ten  miles  per 
hour.  There  was  evidence  that  it  is  the  duty 
of  the  head  brakeman  to  keep  a  lookout  for 
hot  boxes,  and,  upon  discovering  one,  to  put 
water  on  it  as  soon  as  possible,  and  put  it 
on  while  the  train  Is  In  motion  if  the  brake- 
man  can  get  to  it.  The  appellee  knew  that 
the  train  was  going  to  stop  at  the  water  tank 
to  take  on  water,  and  appellant  contended 
that  appellee  should  have  waited  until  the 
train  stopped  at  the  water  tank  before  at- 
tempting to  cool  the  hot  box.  This  was  a  ma- 
terial issue  in  the  case,  and  appellant  sought 
to  have  the  same  submitted  to  the  Jury  by 
special  charge  No.  6,  above  quoted.  This  is- 
sue had  not  been  affirmatively  submitted  In 
the  court's  main  charge.  The  appellant  was 
entitled  to  have  the  same  afBrmatlvely  sub- 
mitted to  the  Jury,  and  It  follows  that  the 
court's  refusal  to  do  so  was  error. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


COLLIER  et  al.  v.  WM.  CAMERON  k  CO. 

et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  17, 
1900.    On  Rehearing,  April  7,  1009.) 

Tenarct  in  Common  (J  43*)— Tbbes  and  Tim- 
BEB  — Salk  by  Co-Tenant  — LiABiLiTT  or 
Pdbchaser. 

Where  one  tenant  in  common  witbont  au- 
thority sells  all  the  timber  on  the  land,  his  co- 
tenant  is  entitled  to  recover  from  him  and  from 
purchasers  with  notice  of  the  co-tenancy  his 
share  of  the  value  of  the  timber  taken. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  }{  130,  137;  Dec.  Dig.  i 
43.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty; L.  B.  Hlghtower,  Judge. 

Action  by  J.  N.  Collier  and  others  against 
William  ^ameron  &  Co.  and  others.  From 
the  Judgment,  plaintiffs  appeal.  Affirmed  In 
part,  and  reversed  and  remanded  in  part. 

Mooney  &  Mann  and  John  L.  Little,  for 
appellants.  Taliaferro  ft  Nail,  Dies,  Single- 
ton &  Dies,  and  Lanier  &  MarUn,  for  appel- 
lees. 

FLY,  J.  Thi?  suit  was  Instituted  by  ap- 
pellants against  Wm.  Cameron  ft  Co.,  a  cor- 
poration, J.  L.  McElyea,  William  Parker,  and 
his  wife,  Callle  Parker,  and  W.  W.  Cruse,  to 
try  title  to  320  acres  of  land  and  to  recover 
the  Bum  of  $5,000  alleged  to  be  due  appel- 
lants for  pine  lumber  cut  by  them  off  of  the 
320  acres  of  land  belonging  to  appellants. 
All  of  the  appellees  pleaded  misjoinder  of 
causes  of  action.    Cameron  ft  Co.  and  McEHyea 
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dlsdalmed  all  Interest  in  the  land.  The  cor- 
poration also  answered  that  It  bought  the 
timber  on  the  land  from  McElyea,  who  rep- 
resented that  he  was  the  owner  of  the  land 
sned  for,  and  that  It  had  no  notice  that  ap- 
pellants claimed  the  land,  and  that  appel- 
lants had  no  cause  of  action  against  It  Mc- 
Eljea  filed  a  general  denial  and  plea  of  two- 
year  limitation.  Cruse  pleaded  general  de- 
nial, not  guilty,  and  three  and  five  years 
limitations.  Parker  and  wife  disclaimed  all 
Interest  In  the  land,  except  as  tenants  of  W. 
W.  Cruse.  The  court  Instructed  a  rerdlct  for 
appellants  for  one-half  the  land  and  against 
them  as  to  the  damages. 

It  seems  to  be  conceded  by  all  parties  that 
appellants  own  now  and  owned  at  the  time 
of  the  conversion  of  the  timber  a  one-half 
undivided  interest  in  the  320  acres  of  land, 
and  it  Is  not  controverted  that  McElyea  sold 
the  timber  to  Wm.  Cameron  &  Co.  for  himself 
and  Cruse,  and  that  they  appropriated  the 
proceeds  thereof  to  their  own  use  and  bene- 
fit. It  Is  also  conceded  that  Wm.  Cameron 
&  Co.  cut  the  timber  ofTthe  land,  one-half  of 
which  belonged  to  appellants  and  converted 
It  to  Its  own  use.  If  appellants  owned  one- 
half  of  the  land,  they  ovraed  one-half  of  the 
timber  attached  thereto,  and,  when  the  tim- 
ber was  converted,  they  had  the  right  to  re- 
cover Its  reasonable  value  from  those  who 
converted  It  As  said  by  the  Supreme  Court 
of  Minnesota  In  the  case  of  Shepard  v.  Pet- 
tit  30  Minn.  119,  14  N.  W.  511 :  "The  trees, 
when  severed,  became  personal  property,  and, 
unless  the  severing  them  vested  the  exclusive 
title  in  defendant  they  belonged  afterwards, 
as  when  they  were  part  of  the  realty,  to  the 
parties  as  tenants  In  common.  One  co-tenant 
who  without  the  consent  of  the  other  sella 
as  his  own  the  Joint  personal  property  there- 
by severs  the  co-tenancy,  and  is  liable  to  the 
other  for  the  conversion  of  his  share.  •  «  • 
One  co-tenant  of  real  estate  may,  in  the  ab- 
sence of  any  agreement  and  if  he  do  not  ex- 
clude the  other  from  a  joint  occupation  with 
him,  exclusively  {lossess  and  occupy  the  land, 
and  may  make  such  profit  as  he  can  by  prop- 
er cultivation  or  other  usual  meaqs  of  acquir- 
ing benefit  therefrom,  and  retain  the  whole  of 
such  benefits.  In  other  words,  he  is  not  to 
be  deprived  of  the  beneficial  use  and  enjoy- 
ment of  the  land  merely  because  his  co-tenant 
does  not  see  fit  to  insist  upon  enjoying  such 
use  with  him,  nor  Is  be  required  in  such  case 
to  share  with  the  other  the  benefits  of  his  skill 
and  labor  bestowed  In  the  proper  use  and 
employment  of  the  common  proi)erty.  The 
products  of  bis  skill  and  labor  in  such  use 
and  employment  are  his.  But  this  right  to 
retain,  use,  and  appropriate  the  benefits  of 
the  land  extends  only  to  the  products  of  Its 
proper  use  and  employment  and  not  to  any- 
thing which  is  a  part  of  the  land  Itself,  and 
not  severable  In  the  proper  use  of  it"  Not 
only  Is  the  co-tenant  liable  for  the  timber 
sold  by  him,  as  in  this  case,  but  the  purchas- 


er of  such  timber,  with  a  knowledge  of  tbe 
co-tenancy,  would  also  be  liable.  As  said  in 
the  Kentucky  case  of  Nevels  v.  Kentucky 
Lumber  Co.,  108  Ky.  550,  56  S.  W.  0C9,  49  I* 
R.  A.  416,  94  Am.  St.  Rep.  388:  "It  is  clear 
that  It  Is  waste  to  cut  and  remove  the  tim- 
ber off  the  timbered  land,  and  where  this  is 
done  by  a  tenant  In  common  bis  co-tenant 
may  at  his  election  claim  the  property  In 
the  hands  of  a  purchaser,  or  hold  him  lia- 
ble for  a  conversion."  As  to  the  liability  of 
the  co-tenant,  see,  also,  Hunter  v.  Hodgson 
(Tex.  Civ.  App.)  95  8.  W.  637;  Roberts  v. 
Roberts  (Tex.  Civ.  App.)  99  S.  W.  886 ;  Adams 
V.  Thornton,  5  Cal.  App.  455,  90  Pac  713; 
Sutherland  v.  Carter,  52  Mich,  151,  471,  17 
N.  W.  780,  18  N.  W.  223;  Watties  v.  Dubois. 
67  Mkh.  313,  34  N.  W.  672. 

It  was  held  In  the  case  of  Gillum  t.  Rail- 
way, 5  Tex.  Civ.  App.  338,  23  S.  W.  717,  that 
a  tenant  In  common  has  the  right  to  sell 
marketable  timber  growing  on  the  common 
estate  and  pass  a  clear  title  thereto  to  the 
purchaser,  and  no  right  of  action  would  ac- 
crue to  the  other  co-tenants  against  the  ven- 
dee who  carries  off  and  uses  the  same,  bat 
th^t  was  in  a  case  where  the  evidence  did  not 
show  that  all  the  timber  was  cut  or  that 
enough  was  not  left  to  secure  the  complaining 
party  in  his  pro  rata  share  of  the  timber.  In 
the  same  report  as  the  case  last  mentioned 
the  Court  of  ClvU  Appeals  of  the  Second  Dis- 
trict held  that  where  the  property  has  been 
lost  to  a  co-tenant  through  the  agency  of  a 
vendee  of  another  co-tenant,  the  vendee  would 
be  liable  for  such  loss  to  the  other  co-tenant 
Worsham  v.  Vlgnal,  5  Tex.  Ov.  App.  471,  24 
S.  W.  562.  In  the  case  of  Trammel)  v.  Mo- 
Dade,  29  Tex.  360,  It  was  held  that  the  pur- 
chaser of  goods  from  one  tenant  In  common 
and  the  delivery  of  possession  conferred  a 
good  title  against  the  lawful  owner  until  he 
makes  known  his  title  to  the  vendee.  In  the 
case  of  Worsham  v.  Vlgnal,  14  Tex.  Civ.  App. 
324,  37  S.  W.  17,  It  was  held  that  a  third 
party  who  bought  cattle  from  a  Joint  owner 
with  notice  of  the  Joint  ownership  would  be 
liable  to  the  other  owner  for  his  part  of  tbe 
cattle.  In  tbe  case  of  Mast  v.  Tibbies.  60 
Tex.  301,  It  was  held:  "It  Is  well  settled 
that  a  purchaser  from  one  tenant  In  common 
cannot  acquire  and  hold  to  the  prejudice  of 
a  co-tenant  any  8i)eclflc  portion  of  the  com- 
mon estate.  Parties  so  taking  must  hold  sub- 
ject to  all  equities  existing  between  co-ten- 
ants, to  be  worked  out  in  the  partition  of  the 
land."  In  the  case  of  Cosgrlff  v.  Dewey,  104 
N.  Y.  1,  58  N.  E.  1,  79  Am.  St  Rep.  620.  a 
tenant  In  common  in  possession  of  land  had 
converted  the  rock  on  it  and  the  court  held, 
in  an  action  by  the  other  co-tenant  for  his 
share:  "The  stone  which  the  defendant  quar- 
ried and  converted  to  his  own  use  was  a 
part  of  the  freehold,  and  therefore  was  tbe 
common  property  of  all.  It  was  not  In  sny 
proper  sense,  the  product  of  the  land  itself. 
It  did  not  represent  the  use  of  the  laud  or 
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the  rents  and  profits,  bat  to  the  extent  that 
It  was  taken  by  the  defendant  operated  as  n 
<liminutiou  of  the  estate.  If  the  defendant 
had  taken  valuable  timber  from  the  land  and 
sold  It  or  converted  it  Into  lumber,  there  Is 
no  donbt,  we  think,  that  be  would  be  liable 
to  account  for  Its  value  to  his  co-tenants. 
The  act  of  taking  timber  and  the  act  of  tak- 
ing stone,  whether  It  be  trap  rock  or  marble, 
cannot  be  differentiated  so  far  as  the  ques- 
tion of  waste  Is  concerned.  Whether  the 
stone  which  the  defendant  quarried  upon  the 
land  and  converted  to  his  own  use  be  con- 
sidered personal  property  or  part  of  the  real- 
ty, he  was  bound  to  account  to  his  co-tenants 
for  their  proportion  of  its  value."  To  the 
same  effect  are  Oates  v.  Bowers,  169  N.  Y. 
14,  61  N.  E.  993.  88  Am.  St.  Rep.  530,  and 
Abbey  v.  Wheeler,  170  N.  T.  122,  62  N.  E. 
1074.  The  evidence  showed  without  contra- 
diction that  McElyea  and  Cruse  acted  to- 
gether In  the  appropriation  of  pine  timber, 
one-half  .of  which  they  knew  belonged  to  ap- 
pellants and  they  are  liable  for  its  conver- 
sion, and  if  Wm.  Cameron  &  Co.  had  notice 
that  appellants  owned  an  interest  in  the  tim- 
ber, or  If  it  was  put  upon  inquiry  by  the 
circumstances  as  to  that  fact,  it  too  should 
be  held  liable  to  appellants  for  one-half  the 
value  of  the  lumber. 

The  part  of  the  Judgment  which  gives 
one-half  the  land  to  appellants  is  not  assail- 
ed, and  it  will  be  affirmed  In  all  particulars, 
but.  In  so  far  as  it  adjudges  that  appellants 
should  not  recover  any  damages  of  McElyea, 
Cruse,  and  Wm.  Cameron  &  Co.,  it  will  be  re- 
versed, and  the  cause  remanded  for  a  trial 
in  consonance  with  this  opinion. 

Affirmed  in  part,  and  reversed  and  remand- 
ed in  part 

On  Rehearing. 

The  case  of  McClanahan  v.  Stephens,  67 
Tex.  354,  3  S.  W.  312,  liberally  quoted  from 
by  appellees,  has  no  appllcablll^  whatever 
to  tbe'facts  of  this  case.  In  that  case  the  de- 
fendants sold  the  land  to  another  and  not  the 
timber,  and  It  was  held  that  the  sale  was  not 
the  effective  cause  of  the  cutting  of  the  tim- 
ber. In  this  case  the  timber  ^-as  sold,  and 
with  the  purpose  of  having  it  taken  from 
the  land.  The  distinction  is  too  clear  to  war- 
rant discussion  or  argument. 

The  evidence  shows  that  practically  all  the 
timber  was  cut  that  was  growing  on  the  en- 
tire track.  Pedago  swore:  "The  pine  tim- 
ber on  that  tract  of  land  has  been  cut."  Sal- 
ter, the  manager  of  William  Cameron  &  Co., 
swore  that  before  he  went  on  the  tract  to 
cut  the  timber  he  estimated  that  the  land 
had  seven  hundred  and  fifty  -thousand  feet 
of  lumber  on  it,  but  that  he  cut  about  1,000.- 
000  feet  on  the  tract  In  another  place  the 
witness  stated,  in  connection  with  the  cutting 
of  timber  on  another  tract:  "I  think  we 
had  cleaned  up  the  Mancil  before  we  cut 
this."     If  they  had  "cleaned  up"  the  land  In 


centroversy.  It  would  Justify  a  finding  that 
all  the  timber  of  any  value  had  been  cut 

There  is  no  merit  whatever  in  the  motion, 
and  it  is  overruled. 


BURKETT  &  BARNES  v.  DILI/)N. 

(Court  of  Civil  Appeals  of  Texas.  March  10, 
1909.     Rehearing  Denied  March  31,  1909.) 

1.  Appeal  and  Ebrob  (|  1071»)— Habmless 
Ebbob— Affecting  One  Not  BNTrruED  to 
Judgment. 

In  an  action  by  one  tenant  against  an* 
other  for  damages  caused  by  permitting  a  faucet 
to  flow  and  the  water  to  run  through  the  ceiling 
Into  plaintiff's  room,  in  which  the  owners  were 
also  made  defendants,  any  error  in  finding  that 
there  was  no  express  covenant  bj  the  owners 
to  repair  was  immaterial  to  defendant,  where 
he  did  not  ask  for  judgment  over  against  them ; 
plaintiff  being  entitled  to  recover  against  defend* 
ant  in  any  event 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4238 ;   Dec.  Dig.  $  1071.*] 

2.  Indemnity  (§  15*)  —  Remedies  —  Reoovebt 
Over  Against  Codefendant. 

In  an  action  by  one  tenant  against  another 
for  damages  caused  by  permitting  a  faucet  to 
flow  and  the  water  to  run  through  the  ceiling  in- 
to plaintiff's  room,  defendant  brought  in  the 
owners  and  alleged  that  they  had  charge  of  the 
hydrants,  basins,  etc.,  and  were  under  a  duty  to 
repair  them,  and  plaintiff's  damage,  if  any,  was 
caused  by  their  negligence,  but  did  not  express- 
ly ask  for  judgment  over  against  them.  Held, 
that  defendant  pleaded  the  owners'  negligence 
as  a  defense  to  bis  own  liability  to  plaintiff, 
and  not  to  recover  over  against  them,  so  that 
defendant  was  not  entitled  to  a  judgment  against 
the  owners. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §§  36,  42,  43,  46;   Dec.  Dig.  |  15.»] 

3.  Landlord  and  Tenant  (g  166*)— Injuries 
FROM  Defective  Condition  —  Injuries  to 
Property  op  Tenant— Defective  Water 
Pipes— Co-Tenant's  Liability. 

Where  a  tenant  knew  that  a  faucet  in  his 
room  was  defective  and  leaked,  and  allowed  it 
to  remain  so,  and  the  water  therefrom  ran 
through  the  ceiling  and  injured  the  goods  of 
another  tenant  below,  the  former  was  liable  to 
the  latter  for  such  damages,  irrespective  of 
whether  the  landlord  agreed  to  repair  the  faucet 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  657;  Dec.  Dig.  §  1GG.»] 

Appeal  from  Harris  County  Court;  A.  B. 
Amerman,  Judge. 

Action  by  J.  C.  Dillon  against  Burkett  & 
Barnes,  in  which  Charles  Miller  and  another 
were  impleaded.  From  a  Judgment  for  plain- 
tiff against  the  principal  defendants,  and 
against  them  on  their  cross-action  against  the 
impleaded  defendants,  Burkett  &  Barnes  ap- 
peal.    Affirmed  as  reformed. 

A.  R.  &  W.  P.  Hamblen,  for  appellants.  M. 
C.  Wagner  and  Henry  J.  Dannerbaum,  for 
appellee. 

JAMES,  C.  J.  The  briefs  agree  that  the 
following  Is  substantially  the  pleadings :  Dil- 
lon sued  Burkett  &  Barnes  to  recover  $365.* 
67  as  damages  to  bis  stock  of  cigars  and  to- 
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bacco,  cansed,  as  alleged  by  him,  by  the  neg- 
ligence of  Burkett  ft  Barnes  In  allowing  a 
water  faucet  In  the  basin  In  the  room  occu- 
pied by  them  to  flow  and  overflow,  and  the 
water  to  escape  and  run  through  the  cell- 
ing down  Into  Dillon's  store  underneath. 
Burkett  ft  Barnes  answered  by  general  de- 
nial, and  brought  in  Charles  and  Annexa  Mil- 
ler, the  owners  of  the  building,  and  their 
agent,  I.  Austin  Miller,  and  pleaded  that  ap- 
pellants occupied  one  room  In  the  building 
and  were  tenants  from  month  to  month ;  that 
said  cross-defendants  had  charge  of  the  halls, 
stairways,  roofs,  water  pipes,  hydrants,  and 
basins  In  the  building,  and  were  charged  with 
the  duty  of  repairing  the  same  and  did  re- 
pair the  same;  and  that  if  Dillon  was  dam- 
aged, as  alleged  by  him,  such  damage  was 
caused  by  the  fault  or  negligence  of  said 
cross-defendants,  and  not  by  appellants. 
Charles  Miller,  Annexa  Miller,  and  I.  Austin 
Miller  pleaded  general  denial  and  contribu- 
tory negligence  on  the  part  of  Burkett  ft 
Barnes.  It  appears  from  the  pleadings  that 
plaintiff,  by  his  supplemental  petition,  pray- 
ed for  Judgment  against  the  Millers,  in  the 
event  they  were,  and  Burkett  ft  Barnes  were 
not,  found  liable  for  the  damage.  We  do  not 
find  that  Burkett  ft  Barnes  asked  for  Judg- 
ment over  against  the  Millers.  The  case  was 
tried  by  the  Judge,  who  gave  Judgment  for 
plaintiff  against  Burkett  ft  Barnes  for  $264.- 
13,  and  against  Burkett  ft  Barnes  on  their 
cross-action  against  the  Millers,  from  which 
Judgment  Burkett  ft  Barnes  have  appealed. 

The  first  and  second  assignments  of  error 
are  that  the  court  erred  In  Its  conclusions  of 
fact:  (1)  "That  there  was  no  express  stipu- 
lation in  said  contract  that  the  said  Mrs. 
Annexa  Miller  should  make  repairs  upon  the 
let  premises."  (2)  "There  was  no  evidence 
tending  to  show  that  the  repairing  was  neg- 
ligently done,  or  was  defectively  done."  The 
testimony  cited  by  appellant  to  sustain  the 
first  assignment  is  as  follows:  "I.  Austin 
Miller  testified :  'I  took  charge  of  the  building 
for  my  mother  in  1902,  and  moved  into  the 
building  myself,  and  from  that  time  on  I  hare 
made  the  repairs,  or  had  them  made,  and  was 
my  mother's  agent  in  charge  of  the  build- 
ing. I  had  repairs  made  in  October,  1906. 
*  *  •  I  made  an  agreement  with  Burkett 
ft  Barnes  as  to  the  use  and  occupancy  of  the 
building  and  keeping  It  In  repair.  •  ♦  • 
When  any  repairs  were  needed,  I  made  the 
repairs  demanded.  If  necessary."  It  appears, 
however,  that  the  witness  testified,  also,  that 
in  October  1906,  he  had  caused  a  plumber  to 
repair  all  faucets  In  the  building,  by  putting 
In  new.  faucets  or  new  washers,  and  that  the 
faucet  in  question  was  then  repaired  by  put- 
ting In  a  new  washer,  and  it  was  thereby 
left  in  good  condition.  "I  heard  no  com- 
plaint about  the  faucet  being  out  of  repair 


until  the  morning  after  this  trouble."  TIw 
accident  occurred  March  17,  1907.  Barnes 
testified:  "Under  the  terms  of  oar  lease  we 
had  no  conditions  to  do  repairs."  In  sup- 
port of  the  second  assignment  appellants 
state  these  facts:  That  iMlUer  repaired  all 
the  faucets  in  the  building  In  October,  1906. 
about  six  months  before  the  accident,  and 
Barnes  testlfled  that  shortly  before  the  acci- 
dent he  notlfled  Mr.  Miller  that  the  faucet 
was  leaking,  and  Mr.  Miller  fixed  it  with  a 
monkey  wrench.  Burkett  testified  that  when 
he  came  to  his  office  the  morning  after  tha 
accident  the  top  of  the  faucet  had  slipped  up, 
and  he  took  a  towel  and  tied  it  down,  and 
the  water  stopped  running;  and  the  witness 
John  Nealy  testified  on  cross-examination 
that  the  core  of  the  faucet  must  have  been 
defective  and  all  the  threads  on  the  core  had 
worn  oft. 

Although  we  doubt  the  correctness  of  the 
Judge's  finding  that  there  was  no  express 
stipulation  that  Mrs.  Annexa  Miller  should 
make  repairs,  we  think  his  finding  was  im- 
material, in  view  of  the  fact  that  Burkett  ft 
Barnes  did  not  ask  for  Judgment  in  their  fa- 
vor against  her.  Their  pleadings,  when  ex- 
amined, are  found  to  set  up  the  duty  of  Mrs. 
Miller  to  keep  the  faucet  in  repair,  and  that 
she  was  at  fault  in  allowing  it  to  be  and  re- 
main in  the  condition  it  was  in;  but  this 
matter  was  pleaded  and  set  up  for  the  pur- 
pose of  exonerating  them  from  liability  to 
plalntifT,  and.  In  case  plalntlfT  was  entitled 
to  damages,  to  have  plaintiff  recover  of  the 
Millers,  Instead  of  them.  It  was  set  up  as  a 
defense  against  their  liability  to  plaintiff, 
and  not  for  the  purpose  of  their  recovery  over 
against  the  Millers.  In  this  state  of  the 
pleading  the  case  between  Burkett  ft  Barnes 
and  the  Millers  was  not  involved,  and  the 
court  should  not  have  undertaken  to  adjudi- 
cate matters  between  them.  We  therefore 
conclude  that  that  part  of  the  Judgment 
should  be  changed  and  reformed,  so  as  to 
read  merely  that  plaintiff  have  no  recovery 
against  the  Millers,  leaving  any  Issues  be- 
tween Burkett  &  Barnes  and  the  Millers  up- 
on the  contract,  if  any  there  were,  unadjudl- 
cated. 

Whatever  the  relation  or  contract  may 
have  been  between  them,  there  can  be  no 
question  that  appellants  would  be  liable  to 
Dillon  for  the  results  of  conditions  permitted 
by  them.  Tbe  faucet  bad  gotten  out  of  re- 
pair in  their  room.  They  knew  It  had  be- 
come defective  and  leaky,  and  needed  repair- 
ing, and  allowed  it  to  remain  so  until  the 
damage  complained  of  occurred  therefrom. 
Mrs.  Miller's  obligation  to  repair  the  faucet 
was  wholly  Immaterial  to  Dillon.  Dillon  is 
not  complaining  of  his  not  having  been  given 
Judgment  against  the  Millers. 

Judgment  reformed  and  affirmed. 
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ORAT  T.  FULLER  et  ux. 

(Court  of  CiTil  Appeals  of  Texas.     March  9, 
1909.) 

1.  PusADiRQ  (S  258*)— Amkndicknt  of  Plea 
IN  Abatement. 

A  defective  plea  in  abatement  may  be 
amended  after  evidence  has  been  offered  in 
support  of  the  original  plea,  and  excluded  on 
the  ground  that  the  plea  was  insufficient  to 
admit  the  same. 

[Ed.    Note.— For   other    cases,    see   Pleading, 
Cent.  Dig.  {  773;    Dec  Dig.  g  258.*] 

2.  Appeal  and  Erbob  (§  742*)— Assiorment 

OF     E^BOBS  —  SlATBatENTS     ACCOMPANYINa 

THB  Same. 

In_  an  action  by  the  receiver  of  the  estate 
of  an  insane  person,  it  was  assigned  as  error 
on  appeal  from  an  order  dismissing  the  action 
that  "the  action  of  the  county  court  in  appoint- 
ing the  receiver  was  neither  void  nor  subject  to 
attaclc  in  a  collateral  proceeding."  Following 
this  was  the  statement:  "Defendants'  plea  in 
abatement  seeks  to  invalidate  this  receiver's 
appointment  on  account  of  the  manner  in 
which  that  appointment  was  made."  Held, 
that  the  statement  was  insufficient  to  entitle 
the  assignment  to  consideration,  as  it  did  not 
inform  the  court  what  facts  were  pleaded  by 
defendants  in  abatement  of  plaintiffs  suit,  nor 
what   evidence   was   adduced   under  said   plea. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3000;    Dec.  Dig.  1  742.*] 

&  Appeal  and  Ebbob  (§  742*)— Statement 
AccoHPANTiNO  Assignment  of  Ebbobs. 
On  appeal  from  an  order  sustaining  a  plea 
in  abatement  and  dismissing  the  suit  of  a  re- 
ceiver of  the  estate  of  an  insane  person,  plain- 
tiff assigned  as  error  that  "the  court  erred  in 
sustaining  defendants'  plea  in  abatement  and 
dismissing  plaintiff's  suit  on  the  evidence,"  and 
one  proposition  nnder  this  assignment  was  that 
"the  receiver  had  authority  to  bring  and  main- 
tain this  suit  as  shown  by  his  letters  of  ap- 
pointment and  application  therefor."  The 
statement  under  this  proposition  only  showed 
that  the  order  of  the  county  court  appointing 
the  appellant  receiver  authorized  him  to  enter 
into  a  contract  with  attorneys  to  recover  any 
real  property  to  which  the  lunatic  for  whom 
he  was  acting  might  be  entitled.  Held,  that 
the  plea  in  abatement  not  being  copied  in  the 
statement,  and  no  statement  being  made  of  the' 
substance  of  said  plea  or  of  the  grounds  there- 
in urged  for  the  abatement  of  the  suit,  the  court 
on  appeal  cannot  say  that  the  fact  that  the 
order  appointing  the  receiver  authorized  him  to 
contract  with  attorneys  for  the  recovery  of 
land  was  an  answer  to  the  plea,  or  that  because 
this  fact  was  shown  the  court  erred  in  sustain- 
ing said  plea. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3000 ;   Dec.  Dig.  (  742.*] 

4.  Appeal  and  Erbob  (g  742*)— Statement 
Accompanying  Assignment  of  Ebbob. 
Plaintiff,  the  receiver  of  the  estate  of  an 
insane  person,  brought  suit,  and  defendants  filed 
a  plea  in  abatement,  which  was  sustained,  and 
the  suit  dismissed.  On  appeal  plaintiff  assigned 
as  error  the  refusal  of  the  trial  court  to  allow 
an  amendment  to  his  petition,  and  the  state- 
ment accompanying  the  assignment  was  that 
"the  grounds  for  abating  the  suit  were  laid 
down  in  defendants'  answer  as  the  improper 
procedure  employed  by  the  county  court  in 
making  the  appointment  and  the  incapacity  of 
the  receiver  to  maintain  the  suit."  Held,  that 
the  statement  was  insufficient,  as  not  showing 
that  any  request  for  leave  to  amend  was  made 
by  plaintiff  and  refused  by  the  court,  and,  if 
this    request   could    be   inferred,    the   statement 


would  still  be  insufficient  because  It  fails  to 
show  when  or  nnder  what  circumstances  such 
request  was  made,  or  to  state  any  facts  which 
indicate  that  any  error  was  committed  in  re- 
fusing to  permit  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3000;    Dec  Dig.  |  742.*] 

Appeal  from  District  Court,  Newton  Coun- 
ty;  W.  B.  Powell,  Judge. 

Action  by  S.  P.  Gray,  as  receiver  of  the 
estate  of  Abner  Gray,  against  F.  P.  Fuller 
and  wife.  Judgment  dismissing  plaintUTs 
suit,  and  plaintiff  appeals.    Affirmed. 

West  &  Lynnott,  for  appellant  Geo.  G. 
Clough  and  Aubrey  Puller,  for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  S.  P.  Gray,  as  receiver  of  the  estate  of  Ab- 
ner Gray,  who  is  alleged  In  the  petition  to 
be  a  person  of  unsound  mind,  against  appel- 
lees, F.  P.  Fuller  and  wife,  Fannie  Fuller,  to 
recover  an  undivided  one-tenth  interest  in  27 
lots  In  the  town  of  Newton,  and  to  have 
partition  made  of  said  property  between 
plaintlir  and  said  defendants.  Upon  the  trial 
In  the  court  below  a  plea  la  abatement  pre- 
sented by  defendants  was  sustained,  and 
plaintiff's  suit  dismissed. 

The  first  and  second  assignments  are  pre- 
sented together  In  api)eUant's  brief.  These 
assignments  are  as  follows: 

"The  court  erred  in  overruling  plaintiff's 
objections  to  defendants'  request  for  leave  to 
amend  their  answer  as  shown  by  plaintiff's 
bill  of  exceptions  No.  1. 

"The  court  erred  In  overruling  plaintiff's 
motion  to  strike  out  defendants'  plea  In 
abatement  as  contained  In  their  first  amended 
original  answer." 

The  first  proposition  under  these  assign- 
ments is:  "A  plea  In  abatement  comes  too 
late  after  exceptions  are  filed."  The  second 
proposition  is:  "A  plea  In  abatement  comes 
too  late  after  an  answer  to  the  merits  is 
filed."  The  statement  under  the  proiMsitions 
Is,  in  substance,  that  on  March  2,  1908,  de- 
fendants filed  an  answer  containing  general 
and  special  exceptions,  plea  of  not  guilty,  and 
pleas  of  Improvements  In  good  faith,  but  no 
plea  in  abatement,  the  court  having  held  on 
a  hearing  of  the  case  on  March  3d  that  the 
plea  In  abatement  filed  and  presented  on 
March  2d  was  Insufflclent.  Thereafter,  on 
the  3d  day  of  March,  defendants  filed  an 
amended  plea  In  abatement,  which  was  sus- 
tained by  the  court.  The  bill  of  exception 
referred  to  in  assignment  No.  1,  and  which 
was  approved  by  the  court.  Is  as  follows: 
"Be  It  remembered  that  on  this  3d  day  of 
March,  1908,  came  on  to  be  heard  the  defend- 
ants' plea  in  abatement,  and  both  parties 
appearing  by  their  attorneys,  announced 
ready  for  trial  on  said  plea,  whereupon  the 
said  defendants  offered  evidence  under  said 
plea,  and  the  court  sustained  objections  of 
plaintiff's  attorneys  to  any  evidence  on  the 
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ground  that  the  plea  was  not  sufficient  to 
cdmlt  evidence,  and  the  attorneys  for  de- 
fendants thereupon  asked  leave  to  amend,  to 
which  the  plalntifTs  attorneys  then  and  there 
objected  on  the  grounds  that  the  answer  of 
the  said  defendants  contained  no  plea  in 
abatement,  and  did  contain  pleas  In  bar, 
and  Insisted  that  a  plea  in  abatement  would 
come  too  late,  and  would  not  be  filed  in  the 
due  order  of  pleading,  which  objections  were 
by  the  court  overruled,  and  leave  granted 
to  the  said  defendants  to  file  an  amendment  to 
said  plea,  to  which  action  of  the  court  the  said 
plaintiff,  by  his  attorneys,  then  and  there 
In  open  court  excepted,  and  tenders  this  as 
his  first  bill  of  exceptions,  and  asks  that  same 
be  approved  by  the  court  and  made  a  part  of 
the  record  in  this  cause."  These  assign- 
ments are  not  sustained  by  the  bill  of  excep- 
tions referred  to  therein,  nor  by  the  state- 
ment made  in  the  brief.  Both  the  bill  of  ex- 
ceptions and  the  statement  made  by  appel- 
lant show  that  on  the  2d  of  March  the  de- 
fendants presented  what  was  intended  as  a 
plea  in  abatement,  and  the  bill  of  exceptions 
shows  that  evidence  was  offered  by  appellees 
in  support  of  said  plea,  and  that,  upon  objec- 
tion by  the  appellant,  the  evidence  so  offered 
was  excluded  on  the  ground  that  the  plea 
was  insufficient  to  admit  same.  The  pleading 
to  which  this  exception  was  sustained  is  not 
set  out  in  the  statement  under  these  assign- 
ments, but  we  have  examined  the  record, 
and  find  that  it  was  in  fact  a  defective  plea 
in  abatement,  and  was  presented  and  passed 
upon  as  such.  It  follows  from  these  facts 
that  the  authorities  cited  by  appellant  to 
sustain  the  contention  that  a  plea  in  abate- 
ment will  not  be  heard  if  not  filed  until  after 
an  answer  to  the  merits  has  been  filed  have 
no  application.  The  amendment  of  the  plea 
was  permissible,  and,  in  so  far  as  the  ques- 
tion of  due  order  of  pleading  is  concerned, 
it  must  be  considered  as  of  the  date  of  the 
filing  of  the  original  plea. 

The  third  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  sustaining  de- 
fendants' plea  In  abatement  and  dismissing 
plaintiff's  suit  on  the  evidence."  The  first 
proposition  under  this  assignment,  with  the 
statement  thereunder,  Is  as  follows:  "The 
action  of  the  county  court  In  appointing  the 
receiver  was  neither  void  nor  subject  to  at- 
tack In  a  collateral  proceeding.  Statement: 
Defendants'  plea  in  abatement  seeks  to  inval- 
idate this  receiver's  appointment  on  account 
of  the  manner  in  which  that  appointment 
was  made."  This  statement  is  clearly  in- 
sufficient to  entitle  the  assignment  to  consid- 
eration. We  are  not  informed  by  the  state- 
ment what  facts  were  pleaded  by  defendants 
In  abatement  of  plaintiff's  suit,  nor  what  evi- 
dence was  adduced  under  said  plea,  and  upon 
this  shiyving  we  cannot  say  that  any  error 
was  committed  by  the  trial  court  In  sustain- 


ing the  plea.  The  second  proposition  under 
this  assignment  is  as  follows:  "The  receiv- 
er had  authority  to  bring  and  maintain  this 
suit  as  shown  by  his  letters  of  appointment 
and  application  therefor."  The  statement 
under  this  proposition  only  shows  that  the 
order  of  the  county  court  appointing  the  ap- 
pellant receiver  authorized  him  "to  enter  into 
a  contract  for  the  said  Abner  Gray  with  at- 
torneys to  recover  any  real  property  to  which 
he  may  be  entitled."  The  plea  in  abatement 
not  being  copied  in  the  statement,  and  no 
statement  being  made  of  the  substance  of 
said  plea  or  of  the  grounds  therein  urged  for 
the  abatement  of  the  suit,  we  cannot  say  that 
the  fact  that  the  order  appointing  the  re- 
ceiver authorized  him  to  contract  with  at- 
torneys for  the  recovery  of  any  land  belong- 
ing to  Abner  Gray  was  an  answer  to  the 
plea,  or  that  because  this  fact  was  shown  the 
court  erred  in  sustaining  said  plea. 

The  fourth  assignment  complains  of  the 
refusal  of  the  trial  court  to  allow  plaintiff 
to  amend  his  petition.  The  statement  under 
this  assignment  is  as  follows:  "The  grounds 
for  abating  the  suit  were  laid  down  in  de- 
fendants' answer  as  the  improper  procedure 
employed. by  the  county  court  in  making  the 
appointment  and  the  incapacity  of  the  recelT- 
er  to  maintain  the  suit"  This  statement  is 
clearly  insufficient  to  entitle  the  assignment 
to  consideration.  It  does  not  show  that  any 
request  for  leave  to  amend  waa  made  by 
plaintiff  and  refused  by  the  court,  and,  even 
If  this  should  be  inferred,  the  statement 
would  be  insufficient  because  it  fails  to  show 
when,  or  under  what  circumstances,  such 
request  was  made,  or  to  state  any  fact  which 
indicates  that  any  error  was  committed  by 
the  court  in  refusing  to  permit  the  amend- 
ment 

There  being  no  error  pointed  out  in  ap- 
pellant's brief  which  requires  a  reversal,  the 
Judgment  of  the  court  below  is  affirmed. 

Affirmed. 


PATTON  v.  MINOR  et  aL 

(Court  of  Civil  Appeals  of  Texas.     March  10, 
1909.     Rehearing  Denied  March  31,  1909.) 

1.  Taxation  ({  781*)— Tax  Sales— Title  of 
Purchaser. 

Where  property  was  sold  for  taxes,  if  the 
tax  deed  was  valid,  it  passed  only  such  title  as 
the  real  owner,  at  the  time  the  assessment  was 
made,  bad  at  the  time  of  the  sale,  and  the 
purchaser  stood  in  relation  to  persons  having 
do  title,  but  in  possession  under  claim  of  right, 
with  no  notice  of  the  sale,  just  as  the  real 
owner  ■would  have  "stood  if  there  had  been^  no 
sale,  since  ownership  of  the  land,  as  against 
those  claiming  adversely  to  the  unknown  owner, 
is  not  vested  in  the  purchaser  by  Const,  art.  S, 
§  13,  embraced  substantially  in  Rev.  St.  1895, 
art.  5232h,  providing  that  the  tax  deed  shall 
be  held  to  vest  a  perfect  title  in  the  purchaser, 
subject  to  be  impeached  only  for  actual  fraud, 
and  Rev.  St.  1895,  art.  6232b,  providing  that 
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tbe  taxes  on  all  lands  returned  delinquent,  or 
reported  told  to  the  state,  city,  or  town,  for 
taxes  ttiereon  since  January  1,  1885,  or  on 
lands  which  may  hereafter  be  so  returned  or 
reported  sold,  shall  remain  a  lien  on  the  land, 
though  the  owner  be  unknown,  or  though  it  be 
listed  in  the  name  of  a  person  not  the  actual 
owner,  and  though  the  ownership  be  changed, 
the  land  may  be  sold,  under  the  judgment  of  the 
court,  for  all  taxes,  etc.,  shown  to  be  due  by 
such  assessment  for  any  preceding  years ;  and 
hence,  where,  at  the  time  land  was  purchased 
at  a  tax  sale,  defendants  had  been  in  adverse 
possession  thereof  for  years,  and,  with  no  no- 
tice of  any  sale,  contmued  thereafter  in  ad- 
verse possession  for  the  statutory  period  of 
10  years,  the  purchaser's  grantee  was  barred 
from  recovery  of  possession. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1549;    Dec  Dig.  !  781.  •] 

2.  Taxation  (S  826*)  —  Patmknt  -^  Right  of 

subbooation  to  llen. 

The  purchaser  having  paid  the  taxes,  his 
grantee  was  entitled  to  be  subrogated  to  the 
state's  lien  upon  the  land  therefor,  upon  his 
recover^  of  possession  being  barred  by  adverse 
possession. 

[Ed.  Xote.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1632;  Dec.  Dig.  !  826.*] 

8.  Appeal   and    Ekbob   (JS   984*)— Revibw— 

DiSCBETION   OF  CODBT— COSTS. 

In  trespass  to  try  title  to  recover  land 
purchased  at  a  tax  sale,  and  held  adversely,  or. 
In  the  alternative,  to  recover  the  price  paid 
with  interest,  the  taxing  of  costs  against  plain- 
tiff, on  rendering  judgment  for  him  on  his  al- 
ternative demand,  and  for  defendant  for  posses- 
sion of  the  land,  lay  in  the  discretion  of  the 
court,  and  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3881 ;  Dec.  Dig.  §  984.  •] 

Error  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 

Trespass  to  try  title  by  George  M.  Patton 
against  Thomas  L.  Minor  and  others.  From 
the  Judgment,  plaintiff  brings  error.  Af- 
firmed. 

Beauregard  Bryan,  for  plaintiff  in  error. 
Patterson  &  Wallace  and  McGown  &  Price, 
for  defendants  in  error. 

NEILL,  J.  This  suit  was  brought  by  plain- 
tiff in  error  against  defendants  In  error,  in 
the  form  of  an  action  of  trespass  to  try 
title,  to  recover  possession  of  a  certain  par- 
cel of  land  described  as  lot  15,  block  103,  of 
Campbell's  addition  to  tbe  city  of  El  Paso, 
Tex.;  or.  In  tbe  alternative,  to  recover  $175, 
with  6  per  cent,  interest  thereon  from  March 
15,  1904.  Tbe  defendants  pleaded  not  guilty 
and  the  10-year  statute  of  limitation.  The 
case  was  tried  without  a  Jury,  and  judgment 
rendered  in  favor  of  defendants  upon  their 
plea  of  limitations,  and  in  favor  of  plaintiff 
on  bis  alternative  demand.  The  nature  of 
the  case  will  more  fully  appear  from  the  fol- 
lowing conclusions  of  fact  and  law,  which  we 
adopt  as  our  opinion,  filed  by  tbe  trial  Judge, 
Hon.  J.  M.  Goggin. 

"Conclusions  of  Fact 

"First  I  find  that  some  time  during  tbe 
year  1894  defendant  Minor  toolj  possession 


of  tbe  lot  sued  for  herein,  erected  a  substan- 
tial dwelling  thereon,  into  which  he  then 
moved,  and  that  about  seven  months  there- 
after tbe  defendant  Rojas,  having  built  on 
said  lot  an  addition  to  Minor's  house,  moved 
into  same,  and  that  both  said  RoJas  and  Mi- 
nor have  continued  to  reside  thereon  without 
Intermission  up  to  the  present  time.  That 
during  said  time  they  continuously  occupied, 
used,  and  enjoyed  said  lot  as  their  home- 
stead, and  have  always  claimed  the  same  as 
their  property.  That  the  possession,  from  the 
time  of  their  entry  in  1894  until  the  present 
has  been  continuous,  exclusive,  and  hostile  to 
the  claim,  or  claims,  of  tbe  unlinown  owners, 
and  to  that  of  all  other  persons  who  might 
have,  or  did  assert,  an  Interest  In  said  prop- 
erty, and  that  during  said "  occupancy  they 
claimed  the  same  as  their  joint  property  and 
homestead. 

"Second.  That  the  taxes  on  eald  property 
not  having  l>een  paid  for  the  years  1889  to 
1900,  Inclusive,  the  state,  on  the  6th  day  of 
September,  1902,  acting  through  Its  attorney, 
filed  suit  for  taxes,  costs,  etc.,  against  the 
unknown  owners,  perfected  service  by  cita- 
tion by  publication,  and  on  the  15th  day  of 
December,  1902,  obtained  judgment  against 
the  unknown  owners  of  said  property  for 
taxes,  costs,  etc.  That  thereafter,  6n  the  15th 
day  of  March,  1904,  the  sheriff,  in  pursuance 
of  an  alias  order  of  sale  Issued  out  of  said 
tax  Judgment,  sold  said  property  to  satisfy 
same,  and  the  property  was  regularly  bid  In 
and  knocked  down,  and  regularly  deeded  by 
the  sheriff,  to  one  Daniel  P.  Holland.  That 
said  judgment  among  its  other  recitations, 
contained  one  to  the  effect  that  the  unknown 
owners  had  been  duly  and  legally  cited  by 
publication,  as  the  law  directed.  That  there- 
after by  quitclaim  deed  the  said  Daniel  P. 
Holland,  Joined  by  his  wife,  conveyed  said 
lot  so  purchased  by  him  to  George  M.  Pat- 
ton,  as  executor  of  the  estate  of  Carrie  C. 
HigRins,  and  the  said  Patton  Is  now  claiming 
said  property,  and  sues  herein  for  same  un- 
der said  alleged  tax  title.  The  defendants 
claim  against  said  title  under  the'  statute  of 
10  years.  I  further  find  that  said  Holland 
bid  in  said  property  at  said  sale  for  the 
amount  of  $175,  which  was  paid,  as  stated 
in  his  tax  deed  executed  to  him  by  the  sher- 
iff. 

"Third.  That  neither  of  the  defendants 
were  ever  cited,  or  had  notice,  of  any  char- 
acter, of  the  pendency  of  the  suit  for  fore- 
closure of  the  tax  lien  by  the  state,  nor  knew 
anything  of  the  judgment  obtained  in  that 
case,  until  they  were  notified  to  vacate  short- 
ly before  the  Institution  of  this  suit;  but, 
as  aforesaid,  at  the  time  of  the  institution  of 
said  suit,  during  its  pendency,  at  the  time  of 
the  Judgment  and  sale,  and  continuously  up 
to  the  present,  they  have  been  In  possession 
of  said  property,  occupying,  using,  and  enjoy- 


•For  oUiar  casei  lee  same  topic  and  section  NUMBER  In  Dec.  £  Am.  Digs.  1S07  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


922 


U7  SOUTHWESTERN  REPORTED 


CTex. 


Ing  the  same,  as  aforesaid,  as  their  home- 
stead. That  plaintiffs  claim  under  said  tax 
title  alone.  That  plaintiffs  show  no  posses- 
sion of  the  land  In  controversy  at  any  tUne. 

"Conclusions  of  Law. 

"First  I  conclude  that  the  defendants, 
Minor  and  Rojas,  were  holding  adversely  to 
the  unknown  owner,  or  owners,  sued  In  said 
tax  suit  before,  and  at  the  time  of,  the  Insti- 
tution of  same,  at  the  time  Judgment  was  ob- 
tained and  said  property  sold  and  bid  in  by 
Holland,  and  continued  to  so  bold  as  to  the 
real  owner  from  the  date  of  their  entry  (or 
the  entry  of  the  said  Minor  in  1884)  up  to 
the  present  That  as  against  the  unknown 
owner,  or  owners,  of  said  property  limitation 
was  running  during  the  entire  time  of  de- 
fendant's occupancy,  their  occupancy  being 
hostile  and  continuous,  and  was  complete  be- 
fore the  institution  of  this  suit,  on  the  22d 
day  of  November,  1906.  I  find  that,  if  the 
BherlfTs  deed  in  said  tax  sale  was  valid,  and 
passed  the  title,  'it  would,  as  It  professes  to 
do,  pass  the  title  of  the  person  who  was  real- 
ly the  owner  of  the  land  at  the  time  the  as- 
sessment was  made,'  and  that  the  purchas- 
er 'at  such  sale  would  take  the  title  of  the 
real  owner  if  title  passed  by  It,  and  would 
stand  in  relation  to  a  person  having  no  title, 
but  In  possession  under  claim  of  right  Just 
as  the  real  owner  would  have  stood  had  there 
been  no  sale,'  as  was  held  by  Judge  Stayton 
in  Jordan  v.  Higgins,  63  Tex.  150.  See,  also. 
White  V.  Plngenot  (Tex.  Civ.  App.)  90  S.  W. 
672.  In  the  case  at  bar,  at  the  time  this  ac- 
tion was  instituted,  the  title  of  the  defend- 
ants, MlDor  and  Rojas,  had  been  perfected 
by  adverse  possession  of  10  years,  and  the 
action  of  those  who  purchased  at  the  tax 
sale  the  title  and  interest  of  the  unknown 
owner,  or  owners.  Is  barred,  'Just  as  would 
have  been  the  former  owner  had  the  tax  sale 
not  been  made,  and  bad  the  action  been  In- 
stituted by  him.'  See  Jordan  Case.  It  ap- 
pears from  the  authorities  that  the  Legisla- 
ture might  enact  a  law  cutting  oft  the  claims 
of  all  persons  by  sales  for  taxes,  and  plac- 
ing in  the  purchaser  at  such  sales  perfect  ti- 
tle as  against  the  world,  should  it  see  fit  to 
do  so,  but  has  not  done  so.  At  the  time  the 
rights  accrued  In  the  Jordan  Case,  and  at  the 
time  of  the  writing  of  the  opinion  in  that 
case,  our  Constitution  provided,  as  it  now 
provides,  by  article  8,  g  13,  that  the  deed  of 
conveyance  to  the  purchaser  for  land  and 
other  property  sold  by  the  state  for  taxes 
shall  be  held  to  vest  a  good  and  perfect  title 
In  the  purchaser  thereof,  subject  to  be  im- 
peached only  for  actual  fraud.  This  provi- 
sion was  carried  into  onr  statutes,  and  now, 
in  substance,  is  article  5232h  of  same  Rev. 
St  1895. 

"It  seems,  however,  the  following  provi- 
sion has  been  ingrafted  on  our  tax  laws  since 
the  opinion  above  referred  to:  'All  lands  or 
lots  which  have  been  returned  delinquent  or 


reported  sold,  to  the  state,  or  to  any  city  or 
town  for  taxes  due  thereon  since  the  1st  day 
of  January,  A.  D.,  1885,  or  which  may  here- 
after be  returned  delinquent  or  reported  sold 
to  the  state  or  to  any  city  or  town,  shall  be 
subject  to  the  provisions  of  this  chapter,  and 
said  taxes  shall  remain  a  lieu  upon  the  said 
land,  although  the  owner  be  tmknown  or 
though  It  be  listed  in  the  name  of  a  person 
not  the  actual  owner,  and  though  the  owner- 
ship be  changed,  the  land  may  be  sold  under 
the  Judgment  of  the  court  for  all  taxes,  in- 
terest, penalty  and  costs  shown  to  be  due  by 
such  assessment  for  any  preceding  years.' 
Article  5232b.  I  find  that  this  article,  fol- 
lowing provisions  changing  the  manner  of 
procedure  in  tax  suits,  does  not  alter  the 
rights  of  the  party  purchasing  at  tax  sale, 
or  vest  in  him  any  title  other  than  that  of 
the  unknown  owner,  as  was  the  case  under 
the  former  law.  The  constitutional  provision 
declaring  that  a  tax  deed  shall  be  held  to  vest 
good  and  perfect  title  In  the  purchaser  does 
not  In  fact  vest  in  the  purchaser  ownership  of 
the  land  as  against  those  not  claiming  under 
the  unknown  owner,  but  adversely  to  him; 
and  I  find  the  provisions  of  article  5232b  can- 
not be  taken  as  in  any  way  altering  the  rule 
and  cutting  off  such  adverse  claimants.  Al- 
though taxes,  as  provided  in  this  article,  do 
form  a  lien  upon  the  land,  no  matter  In 
whom  the  ownership  may  lie,  and  though  the 
ownership  be  changed,  the  occupant,  how- 
ever, or  person  whose  rights  are  maturing  by 
limitation,  who  Is  in  possession  claiming  ad- 
versely to  the  owner,  cannot  have  his  right 
or,  inchoate  right  cut  off  by  a  suit  against 
unknown  owners,  when  he  has  no  legal  notice 
of  the  pendency  of  such  suit  I,  therefore, 
find  that  the  plaintiff  is  not  entitled  to  recov- 
er the  land  In  controversy,  and  tliat  the  de- 
fendants are  entitled  to  have  Judgment  for 
same  under  their  plea  of  10-year  limitation; 
that  limitation  was  in  no  way  suspended,  and 
their  title  was  in  no  way  affected,  by  the 
foreclosure  of  said  lien  for  taxes,  or  by  the 
sale  made. 

"Second.  The  plaintiff  has  pleaded  In  the 
alternative,  however,  in  his  second  amended 
original  petition,  that  in  case  of  Judgment 
against  him  for  the  land,  the  amount  bid  by 
him  be  in  equity  returned,  and  that  the  same 
be  decreed  a  lien  upon  said  property.  The 
court  finds  that,  the  plaintiff  having  asked 
this  affirmative  relief  In  equity,  it  Is  imma- 
terial whether  said  sale  for  taxes  and  pur- 
chase by  Holland  be  treated  as  void  or  voida- 
ble ;  that  the  said  taxes  constitute  a  Hen  up- 
on said  land  which  lias  not  been  destroyed, 
and  the  plaintiff  is  entitled  to  be  subrogated 
to  the  same,  and  have  the  same  so  decreed 
against  said  property.  Rogers  v.  Moore  (Tex. 
Civ.  App.)  94  S.  W.  114." 

From  our  adoption  of  the  foregoing  conclu- 
sions of  the  trial  Judge,  it  follows  that  In  onr 
opinion  none  of  the  assignments  of  error 
which  assail  them  la  well  taken.    Those  as- 
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Blgnments  which  complain  of  the  court's  tax- 
ing costs  against  the  plaintiff  relate  to  a  mat- 
ter resting  in  the  sound  discretion  of  the 
trial  court-^lt  being  in  the  nature  of  a  mo- 
tion to  retaz  costs — which  we  are  not  author- 
ized to  disturb.  Moore  v.  Rogers,  100  Tex. 
361,  99  S.  W.  1024. 
The  Judgment  is  affirmed. 


ST.  LOUIS  SOLTHWESTERN  RY.  CO.  OF 

TEXAS  T.  ALLEN.t 

(Court  of  Civil  Appeals  of  Texas.     March  4, 

1909.    Rehearing  Dented  April  1,  1909.) 

1.  Cabbiebs  (S  227*)— Irjubies  to  Shipmbht 
OT  Live  Stock— Petition. 

A  i)etition,  in  an  action  for  negligent  delay 
and  rough  handling  of  a  shipment  of  live  stock, 
which  states  with  particularity  injuries  to  the 
bodies  of  the  several  animals  is  not  demurrable 
for  incorrectly  stating  the  measure  of  damages, 
[lid.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  227.»] 

2.  Witnesses  (i  240*)— Exakinatiok— Lead- 
ma  Qdestions. 

A  question  inquiring  only  as  to  a  single 
fact,  and  not  suggesting  a  particular  answer, 
is  not  objectionable  as  leading. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.   Dig.   M  837-851;    Dec.  Dig.  I  240.*] 

3.  Evidence  ({  471*)— Conclusion  of  Wit- 
ness. 

Where  witnesses,  who  were  experienced 
dealers  in  live  stock,  testified  that  they  had 
seen  a  shipment  of  stock,  and  described  the 
injuries  to  the  stock  based  on  their  knowledge 
thereof,  the  statements  of  the  witnesses  that 
some  of  the  stock  were  damaged  more  than 
others,  that  three  of  the  animals  were  badly 
damaged,  and  that  the  entire  shipment  had 
the  appearance  of  being  damaged  to  some  ex- 
tent, were  not  objectionable  as  the  conclusions 
of  the  witnesses. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  S  471.*] 

4.  Evidence  (S  543 %•)— Opinion  Evidesce— 

iNJtIBY   TO   PEBSONAI,   PBOPEBTY. 

One  qualified,  as  a  dealer  in  live  stock,  to 
state  the  extent  of  the  damage  to  a  shipment 
of  live  stock,  and  the  loss  of  same  in  value, 
in  consequence  of  injuries  received  during  trans- 
portation, may  testify  that  the  value  of  the 
stodc  had  depreciated  a  specified  per  cent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  I  643Vi.*] 

6.  Appeal  and  Ebbob  (|  1140*)— Habmless 
Ebbob  —  Ebboneous  Allowance  of  Dam- 
ages. 

Where  the  exact  amonnt  improperly  al- 
lowed by  the  Jury  in  assessing  damages  is  shown 
by  the  verdict,  the  error  may  be  cured  by  a 
remittitur  of  the  amount  erroneously  allowed, 
and  the  error  does  not  necessarily  require  a 
remanding  of  the  case. 

[Vjd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4462-4478;  Dec  Dig.  { 
1140.*1 

Appeal  from  District  Court,  Camp  County ; 
R.  W.  Simpson,  Judge. 

Action  by  M.  L.  Allen  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Conditionally  affirmed. 


Appellee  sued  appellant  company  for  dam- 
ages for  injuries  to  a  shipment  of  horses  and 
mules  from  Pittsburg,  Tex.,  to  Corsicana, 
Tex.,  alleged  to  have  resulted  to  them  from 
negligent  handling  of  the  cars  and  delay  In 
transporting  the  stock  by  the  appellant  The 
appellant  answered  by  general  denial,  and 
specially  pleaded  that  the  shipment  was  made 
under  a  contract  in  writing,  excepting  It 
from  liability  except  for  negligence,  and  pro- 
viding that  appellee  assume  the  risk  of  wa- 
tering and  feeding  the  stock.  The  case  was 
tried  to  a  Jury,  and  In  accordance  with  their 
rerdict  a  Judgment  was  rendered  for  the  ap- 
pellee. The  evidence  substantially  shows 
that  appellee  delivered  to  the  appellant  com- 
pany at  Pittsburg,  Tex.,  In  the  early  morn- 
ing of  October  4,  1907,  25  horses  and  mules 
for  shipment  to  Corsicana,  Tex.  While  en 
route,  and  near  Athens,  Tex.,  the  train  bear- 
ing the  live  stock  was  derailed  on  account 
of  some  defect  In  the  track,  but  the  car  in 
which  the  live  stock  were  did  not  entirely 
get  off  the  track — only  the  fore  trucks  of  the 
car  got  off.  The  train  was  delayed  for  some 
hours  in  clearing  this  wreck.  The  live  stock 
were  delivered  to  the  appellee  at  destination, 
at  about  12  o'clock  a.  m.,  October  6,  1907,  be- 
ing about  60  hours  from  the  time  of  ship- 
ment. It  was  shown  by  the  evidence  that  the 
stock  should  have  arrived  at  their  destina- 
tion, by  ordinary  schedule  time  of  the  train. 
In  about  12  hours.  Some  of  the  horses  in 
the  shipment  were  shown  to  have  been  of 
extra  fine  breeding  and  value.  There  Is  evi- 
dence showing  that  all  the  stock  sustained 
Injuries  In  the  transportation,  and  that  some 
of  them  sustained  severe  injuries.  The  evi- 
dence Is  sufficient  to  sustain  the  finding  of 
the  Jury  that  the  company  was  guilty  of  neg- 
ligence as  complained  of  In  the  petition,  and 
that  the  negligence  was  the  proximate  cause 
of  the  injuries  to  the  stock,  and  is  sufficient 
to  sustain  the  amount  of  damages  awarded  in 
the  verdict,  except  as  to  the  amount  allowed 
for  the  feeding  and  watering  of  the  stock. 
The  shipment  appears  to  have  been  made  un- 
der a  contract  in  writing,  providing  that  the 
live  stock  covered  by  this  contract  were  not 
to  be  delivered  within  any  specifled  time,  nor 
at  any  particular  hour,  nor  for  any  particu- 
lar market,  and  that  the  railway  company 
was  exempted  from  liability  for  loss  or  dam- 
ages, except  that  arising  from  its  negligence, 
and  that  the  appellee  assumed  all  risk  of 
watering,  feeding,  and  bedding  the  stock 
while  in  the  cars  or  the  yards  or  pens;  and 
we  do  not  think  the  evidence  In  the  record, 
under  this  contract,  supports  any  finding  of 
Insufficient  watering  add  feeding,  or  denial 
of  the  privilege  to  do  so,  by  the  appellant 
to  the  appellee. 

E.  B.  Perkins,  Dan  Upthegrove,  and  Glass, 
Estes  &  King,  for  appellant  W.  R.  Heath, 
for  appellee. 
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LESVT,  J.  (after  stating  the  facts  as  above). 
We  do  not  think  there  was  error  In  overrul- 
ing the  special  exceptions  to  the  petition  as 
complained  of  In  the  first  and  second  assign- 
ments. The  petition  suf&clently  alleged  the 
damages  to  the  live  stock.  Because  the  peti- 
tion states  with  particularity  the  Injuries  to 
the  bodies  of  the  several  animals,  it  is  not 
demurrable  on  the  ground  that  It  Incorrectly 
states  the  measure  of  damages.  The  state- 
ment of  the  particular  Injuries  has  the  ef- 
fect only  to  show. the  lessened  market  value 
of  the  animals. 

There  are  numerous  assignments  of  error 
presented  to  the  ruling  of  the  court  on  the 
depositions  of  the  witnesses  Donaho,  Bryant, 
and  Anderson.  We  do  not  undertake  here  to 
take  up  each  assignment,  but  group  them  for 
consideration,  as  the  groups  practically  pre- 
sent the  same  main  questions.  We  have  gone 
through  the  record,  and  In  the  light  of  all 
the  evidence  are  of  the  opinion  that  there 
was  no  substantial  error  committed  by  the 
court  in  his  ruling  on  the  several  objections 
to  the  evidence.  By  assignments  Nos.  4, 5, 7, 
and  11  It  Is  contended  that  the  court  erred  In 
overruling  appellant's  written  motion  to 
strike  out  certain  sentences  in  the  written 
answers  of  these  said  witnesses  to  certain 
direct  interrogatories  set  out  In  the  assign- 
ments, upon  the  ground  that  they  were  not 
responsive  to  the  questions,  and  were  volun- 
tary statements.  The  answers  complained  of 
had  some  connection  with  the  questions.  We 
do  not  think  assignments  Nos.  8  and  10 
should  be  sustained.  The  questions  were  not 
objectionable  as  leading,  as  they  only  in- 
quired into  a  single  fact,  and  did  not  suggest 
a  particular  answer.  When  the  depositions 
of  these  said  witnesses  were  offered  In  evi- 
dence, the  appellant  made  oral  objections  to 
certain  portions  of  their  sevferal  answers  to 
certain  Interrogatories,  and  complains  of  the 
ruling  of  the  court  in  respect  thereto.  By 
assignments  Nos.  12,  15,  IG,  17,  and  19  it  is 
complained  that  that  portion  of  the  answers 
which  stated  that  "some  (of  the  stock)  were 
damaged  more  than  others,"  and  "three  of 
the  mules  were  in  bad  condition,  being  very 
badly  damaged,"  and  "the  entire  bunch  had 
the  appearniice  of  being  damaged  to  some  ex- 
tent," consisted  merely  of  the  opinions  and 
conclusions  of  the  witnesses.  The  connec- 
tion in  which  these  several  sentences  appear 
Is  shown  to  have  been,  where  the  witnesses 
were  testifying  that  they  had  seen  the  an- 
imals, and  were  experienced  dealers  in  stock, 
and,  from  their  present  knowledge  of  the 
animals,  undertook  to  describe  the  Injuries. 
The  sentences  complaihed  of,  though  general 
by  themselves,  considered  In  connection  with 
the  further  evidence  about  which  the  wit- 
nesses were  testifying,  were  not  admissible 
as  bare  conclusions,  and  were  properly  un- 
derstood In  their  true  meaning  and  refer- 
ence.   By  assignments  Nos.  13,  14,  and  22  It 


is  complained  that  It  was  error  to  allow  the 
witness  to  testify,  while  he  was  undertaking 
to  testify  as  to  the  result  of  his  Inspection  of 
the  stock  and  his  estimate  of  their  damages, 
that  "their  value  had  been  depreciated  50 
per  cent"  He  was  shown  to  be  qualified  as  a 
stock  dealer  to  state  the  extent  of  the  dam- 
age to  the  stock,  and  their  loss  in  value  in 
consequence  of  the  Injuries.  "Such  is  but  a 
short  method  of  stating  the  difference  in  the 
market  value  of  stock  in  the  condition  in 
which  they  arrived  and  the  condition  in 
which  they  would  have  arrived  if  properly 
transported."  Ry.  Co.  v.  Halsell,  35  Tex. 
Civ.  App.  126,  80  S.  W.  140.  We  do  not  think 
there  was  error  in  the  matters  presented  in 
assignments  Nos.  20,  21.  23,  24,  26,  27,  28,  and 
29,  and  they  are  therefore  overruled. 

The  contention  raised  by  assignments  Nob. 
80,  31,  32,  34,  35,  and  36  is  to  the  effect  that 
the  appellant  was  not  liable  for  the  damages 
for  failure  to  sufficiently  water  and  feed  the 
stock,  and  that  the  issue  by  reason  thereof, 
and  in  the  evidence,  was  improperly  sub- 
mitted to  the  jury,  and  that  the  appellee  Is 
not  entitled  to  recover  such  damages.  We 
have  come  to  the  conclusion  that  In  the  record 
before  us  this  contention  should  be  sustain- 
ed, and  that  there  was  error  In  this  respect 
The  error,  however.  Is  such  as  can  be  in  the 
record  cured  by  a  remittitur,  and  does  not 
necessarily  require  a  remanding  of  this  case. 
The  evidence  is  definite  as  to  the  amount  of 
such  damage,  and  by  reason  of  the  definite- 
ness  of  this  evidence  the  Jury  undertook  to 
return  a  verdict  for  the  specific  amount 
shown  by  such  evidence.  The  special  finding 
of  the  jury  Is  presented  to  us  in  the  form  of 
a  bill  of  exception  approved  by  the  court 
which  shows  their  finding  to  be  In  words  as 
follows:  "The  further  sum  of  $250  for  fail- 
ure to  sufficiently  feed  and  water  stock." 
Therefore  we  think  the  amount  of  |250  was 
Improperly  recovered  in  this  case. 

We  have  considered  the  other  assignments 
of  error,  and  think  the  same  should  be  over- 
ruled. 

The  case  was  ordered  reversed  and  re- 
manded, unless  the  appellee  would  within  20 
days  enter  and  file  a  remittitur  for  the  sum  of 
$250,  in  which  event  the  ease  will  be  af- 
firmed for  the  balance  of  the  verdict  return- 
ed, with  costs  of  appeal  against  the  appellee. 


BEAUCHAMP  v.  COUCH  et  al.t 

(Court  of  Civil  Appeals  of  Texas.     March  17, 
1909.     Rehearing  Denied  April  7,  1909.) 

1.  CoNTKACTs  (§  54*)— Consideration. 

A  promise  to  do,  forbear,  or  suffer,  given 
in  return  for  a  like  promise,  is  a  consideration 
for  an  executory  contract  provided  the  promise 
Is  not  illegal  or  against  public  policy. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  $  233;    Dec.  Dig.  §  54.»1 
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2.  Vendor  ahd  Pubohaser   (S  315*)— Con - 

TBACTS— LlABlLITT    OF    PtTBCHASEB— BrRDE!« 

OF  Proof. 

A  purchaser  in  a  contract  of  sale  of  real  es- 
tate stipulating  that  the  vendor  has  sold  real  and 
personal  property  for  a  specified  price,  payable 
partly  in  cash  and  partly  by  notes,  and  nzin; 
the  time  for  the,  execution  of  the  deed,  etc.,  is 
prima  facie  liable  on  a  note  given  and  accepted 
as  the  cash  payment  at  the  time  of  the  execu- 
tion of  the  contract,  and  to  escape  liability  he 
must  shov^  the  vendor's  refusal  to  perform. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  928 ;   Dec.  Dig.  i  315.*] 

3.  Vendor   and   Purchaser    (§   316*)— Con- 
tracts—Liabilitt  OF  PCBCHASER. 

A  vendor  in  a  contract  for  the  sale  of  real 
estate,  and  stipulating  for  $1,000  liquidated 
damages  for  the  refusal  of  the  purchaser  to  per- 
form, prepared  an  abstract  ready  for  delivery,' 
and  was  ready  to  execute  the  deed  at  the  time 
and  place  fixed,  but  the  purchaser  ignored  his 
agreement.  Held,  that  the  vendor  was  entitled 
to  $1,000  as  liquidated  damages,  and  therefore 
was  entitled  to  judgment  against  the  purchaser 
on  a  note  for  $800  given  and  accepted  as  a  part 
of  the  cash  payment  called  for  by  the  contract, 
and  to  retain  the  $200  received  from  the  pur- 
chaser at  the  time  of  the  execution  of  the  con- 
tract. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  932;   Dec.  Dig.  f  316.*] 

Appeal  from  District  Court,  Kimble  Couu- 
ty ;  Clarence  Martin,  Jndge. 

Action  by  Legb  Beaucbamp  against  E.  O. 
Couch  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
rendered. 

Horace  K  Wilson  and  M.  E.  Blackburn, 
for  appellant    R.  P.  Conner,  for  appellees. 

NEILL,  J.  This  suit  was  brought  on  De- 
cember 21,  1907,  by  Legh  Beaucbamp  against 
the  appellees,  E.  C.  Couch  and  McD.  Hender- 
son, to  recover  on  the  following  promissory 

note:    "800.00.    No.  Junction,  Texas, 

August  26th,  1907.  Thirty  days  after  date, 
for  value  received,  I,  we,  or  either  of  us 
promise  to  pay  to  the  order  of  Legh  Beau- 
champ,  eight  hundred  dollars  at  Junction, 
Kimble  county,  Texas,  with  10  per  cent  in- 
terest per  annum  from  maturity  until  paid. 
And  In  the  event  default  is  made  in  the 
payment  of  this  note  at  maturity  and  it  Is 
placed  in  the  hands  of  an  attorney  for  col- 
lection, or  suit  is  brought  on  the  same,  then 
an  additional  amount  of  ten  per  cent  on  the 
principal  and  Interest  of  this  note  shall  be 
added  to  the  same  as  collection  fees.  [Sign- 
ed] E.  O.  Couch.  McD.  Henderson."  The 
allegations  in  plaintiff's  petition  were  such 
as  are  usual  and  proper  in  actions  of  this 
character.  The  defendants  answered  by  a 
general  denial,  and  the  defendant  Couch  by 
a  special  plea  of  failure  of  consideration. 
In  wliich  he  alleged  in  connection  with,  and 
as  a  part  of,  the  contract  by  which  the  plain- 
tiff agreed  to  sell  him  8,000  acres  of  land, 
and  also  certain  horses  and  other  property 
(the  contract  is,  in  substance,  set  out  in  our 
conclusions  of  fact) ;  that  the  contract  recited 


a  cash  consideration  of  $1,000  paid  by  de- 
fendant to  plaintiff,  when,  In  fact  the  con- 
sideration paid,  when  the  contract  was  made, 
was  a  check  drawn  by  defendant  for  $200 
in  favor  of  the  plaintiff,  which  he  afterwards 
collected,  and  the  note  sued  on ;  that  the  con- 
tract required  plaintiff  to  furnish  defendant 
an  abstract  of  title  and  execute  deeds  of 
conveyance  to  said  land,  but  that  the  defend- 
ant never  received  any  part  of  land  or  other 
property,  nor  did  plaintiff  furnish  the  ab- 
stract of  title,  nor  execute  and  deliver  the 
deeds  of  conveyance,  but  retained  the  ex- 
clusive possession  of  said  property,  and  has 
since  sold  it  to  another  party;  that  a  por- 
tion of  the  8,000  acres  Included  plaintiff's 
homestead,  and  that  he  and  his  wife  did  not 
at  the  time  of  making  the  contract  execute 
a  deed  to  the  land  descrlt>ed  therein,  nor 
have  they  since,  nor  has  defendant,  received 
any  of  the  rents  or  revenue  from  the  proper- 
ty; and  that  the  contract  was  never  con- 
summated, and,  it  being  for  the  sale  of  a 
homestead,  could  not  be  enforced  by  defend- 
ant, was  void  for  the  lack  of  mutuality, 
wherefore  the  note  was  without  considera- 
tion, and  void;  that  plaintiff,  by  the  sale  of 
the  property,  rescinded  the  contract  and  is 
not  therefore  entitled  to  hold  the  note  nor 
the  $200  collected  by  him  on  defendant's  ■ 
check.  The  answer  concluded  with  a  prayer 
for  the  cancellation  of  the  note  and  judgment 
against  plaintiff  for  the  $200  collected  by  him 
on  the  check.  The  plaintiff,  by  a  supple- 
mental petition,  denied  the  allegations  In 
defendant's  answer,  set  out  the  contract  re- 
ferred to  in  full,  and  averred  that  he  com- 
plied with  all  its  terms;  that  he  had  pre- 
pared an  abstract  of  title  to  the  land  for 
defendant,  and  upon  September  30,  1908,  the 
date  stipulated  In  the  contract  for  the  deliv- 
ery of  the  deeds  of  conveyance,  he  and  his 
wife  went  to  Junction  City,  Kimble  county, 
Tex. — the  place  designated  foe  the  delivery 
of  the  deeds — and  were  then  and  there  ready 
and  willing  to  convey  the  property  to  defend- 
ant Couch,  but  that  said  defendant  did  not 
meet  plaintiff  there  nor  make  or  tender  the 
payments  as  he  agreed  to  do  by  the  contract. 
whereby  he  became  liable  under  its  terms 
to  pay  .plaintiff  the  amount  stipulated  in  the 
note  according  to  its  tenor  and  effect;  that 
the  defendant  Henderson  was  not  a  party 
to  the  contract,  but  signed  the  note  as  an 
accommodation  maker  for  the  purpose  of 
securing  the  same.  The  case  was  tried  with- 
out a  Jury  upon  an  agreed  statement  of  facts, 
and  Judgment  was  rendered  against  plaintiff 
in  favor  of  defendant  Couch  for  $214  (the 
principal  and  interest  on  the  check)  and  a 
cancellation  of  the  note  decreed. 

Conclusions  of  Fact 

The  execution  of  the  note  sued  upon  and 
the  contract  referred  to  in  the  pleadings  of 
the  parties   were  admitted  and  introduced 
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In  evidence.  So  mncb  of  the  coBtract  as  is 
necessary  to  be  stated  In  order  to  dispose  of 
this  case  Is  as  follows: 

"The  State  of  Texas,  County  of  Kimble. 

"This  contract  this  day  entered  into  by  and 
between  Legh  Beaucbamp,  of  the  county  of 
Kimble,  state  of  Texas,  party  of  the  first 
part,  and  E.  C.  Couch,  of  the  county  of 
Brown,  state  of  Texas,  party  of  the  second 
part,  witnesseth:  The  party  of  the  first 
part  has  this  day  sold  to  the  party  of  the 
second  part  all  of  bis  ranch  situated  on  the 
North  Llano  river,  In  Kimble  county,  Texas, 
about  10  miles  from  the  town  of  Junction. 
Texas,  consisting  of  about  8,000  acres  of 
land  of  which  about  6,600  acres  of  land  are 
patented  lands  and  1,920  school  land,  and 
also  640  acres  of  leased  land.  [Then  follows 
the  stipulation  for  the  sale  of  cattle,  horses, 
and  goats  on  the  ranch,  and  the  description 
of  the  animals  by  marks  and  brands.]  In 
consideration  of  which  the  party  of  the  sec- 
ond part  has  agreed  to  pay  the  sum  of  nine- 
teen thousand  dollars,  in  the  manner  as  fol- 
lows, to  wit:  In  cash,  the  sum  of  $1,000.00, 
the  receipt  of  which  by  the  party  of  the  first 
part  Is  hereby  acknowledged,  $9,000.00  in 
cash  on  the  30th  day  of  September,  1907, 
$2,000.00  secured  by  a  note  due  00  days  after 
the  date  of  the  deed  of  conveyance,  and  the 
balance  In  6  equal  payments  due  on  or  before 
2,  3,  4,  5,  6,  and  7  years  after  date,  respective- 
ly, all  of  the  deferred  payments  to  be  secured 
by  vendor's  Hen  on  the  above-described  land, 
all  deferred  payments  bearing  Interest  at  the 
rate  of  seven  per  cent,  per  annum,  payable 
annually,  from  the  date  of  the  delivery  of 
deeds  of  conveyance  under  the  terms  of  this 
contract  It  Is  agreed  that  the  deeded  land 
shall  be  conveyed  by  warrainty  deed  and  that 
the  school  land  shall  be  conveyed  by  deed 
with  warranty  of  title  except  as  against  the 
state  of  Texas,  the  party  of  the  second  part 
assuming  the  payment  of  the  unpaid  part. 

"State  of  Texas.  The  deed  of  conveyance 
shall  be  delivered  not  later  than  Sept  30th, 
1907,  at  the  office  of  Wilson  &  Blackburn  In 
Junction,  Kimble  county,  Texas,  at  which 
time  and  place  the  party  of  the  second  part 
shall  pay  the  sum  of  $9,000.00  as  herein  stip- 
ulated and  shall  execute  the  notes  for  the 
deferred  payments.  The  party  of  the  first 
part  shall  furnish  abstract  of  title  for  all  of 
his  patented  lands,  and  he  agrees  to  convey 
the  same  with  good  and  sufl3cient  title.  The 
sum  of  $1,000.00  here  now  paid  shall  be  as  a 
forfeit  and.  If  the  party  of  the  second  part 
falls  or  refuses  to  comply  with  the  terms 
of  this  contract  tben  tbe  party  of  the  first 
part  shall  be  entitled  to  retain  the  same  as 
liquidated  damages  for  the  loss  or  damage 
he  may  have  suffered  by  reason  of  tbe  de- 
fault of  tbe  said  party  of  tbe  second  part 
But  in  tbe  event  tbe  title  to  tbe  aforesaid 
land  falls  to  comply  with  the  conditions  of 
this  contract  then  the  party  of  the  second  part 
shall  not  be  required  to  accept  same  and  be 


shall  be  entitled  to  the  return  of  the  sum  of 
$1,000.00  here  now  paid  as  a  forfeit 

"Witness  our  hands  this  2Gth  day  of  Au- 
gust 1907.        [Signed]     Legh  Beaucbamp. 
"El.  0.  Couch." 

Tbe  contract  was,  on  tbe  day  it  was  ex- 
ecuted, duly  acknowledged  by  both  parties 
thereto. 

The  agreement  by  the  attomey^of  the  par- 
ties as  to  the  statement  of  facts,  wblcb  was 
signed  by  them  and  approved  by  the  court 
is  as  follows: 

"It  is  agreed  between  the  attorneys  for 
tbe  parties  in  this  cause  that  tbe  following 
facts  shall  be  considered  the  only  facts  prov- 
en in  tbls  cause  in  addition  to  the  note  sued 
on  In  this  cause  and  the  contract  pleaded  by 
plaintiff  In  bis  first  supplemental  petition: 
The  contract  set  out  in  plaintiff's  first  sup- 
plemental petition  Is  a  copy  of  the  contract 
executed  by  plaintiff  and  defendant  E.  G. 
Couch  for  the  sale  of  the  land  therein  de- 
scribed. That  at  the  time  of  execution  of 
said  contract  defendant  E.  C.  Couch  deliver- 
ed to  plaintiff  Legh  Beaucbamp  a  check  for 
$200,  wblcb  plaintiff  collected  and  appro- 
priated to  his  own  use.  That  at  the  same 
time  defendant  E.  C.  Couch  executed  and 
delivered  to  plaintiff  a  promissory  note  for 
$800  dated  August  26,  1907,  due  30  days  aft- 
er date,  payable  to  the  order  of  Legh  Beau- 
champ  and  which  note  Is  signed  by  McD. 
Henderson  as  a  principal  with  said  defend- 
ant Couch,  and  is  the  note  introduced  in  evi- 
dence in  this  case.  That  said  simi  of  $200 
and  the  note  for  $800  were  accepted  by 
plaintiff  Legh  Beaucbamp  as  a  cash  payment 
at  the  time  of  signing  said  ctmtract  and 
represents  the  sum  of  $1,000  alleged  to  be 
paid  In  said  contract  That  the  abstract  of 
title  as  required  by  said  contract  was  pre- 
pared by  Horace  E.  Wilson  prior  to  the  30th 
day  of  September.  1907,  and  was  ready  In 
the  office  of  Wilson  &  Blackburn  for  deliv 
ery  one  or  two  days  before  tbe  30th  day  of 
September,  1907.  That  on  the  30th  day  of 
September,  1907,  plaintiff  and  his  wife,  Au- 
relia  Beaucbamp,  came  to  the  <^ce  of  Wil- 
son &  Blackburn  at  Junction,  Tex.,  for 
the  purpose  of  making  and  delivering  deeds 
of  conveyance  In  accordance  with  tbe  terms 
of  said  contract  but  that  said  deeds  were 
not  executed.  That  defendant  E.  C.  Conch 
was  not  present  at  Junction,  T^c.,  but  was, 
in  fact,  at  his  home  in  Brown  county,  Tex., 
on  said  date,  and  that  plaintiff  knew  of  tbls 
fact  That  200  acres  of  the  land  included 
in  said  contract  of  sale  constituted  the  home- 
stead of  plaintiff  Legh  Beaucbamp  and  bis 
wlfe^  Aurelia  Beaucbamp,  on  which  they  re- 
sided at  the  time  of  making  said  contract  of 
sale,  and  on  which  they  continued  to  reside 
and  occupied  as  their  homestead  on  the  30th 
day  of  September,  1907.  That  at  no  time  aft- 
er the  execution  of  said  contract  of  sale  did 
defendant  E  O.  Couch  offer  to  comply  with 
the  terms  of  said  contract  of  sale,  but  on 
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the  30th  day  of  September,  1007,  there  were 
Hens  affecting  the  title  of  some  of  the  tracts 
of  land  included  in  said  contract  of  sale,  but 
not  exceeding  $1,000,  but  that  plaintiff  ex- 
pected to  par  off  said  liens  out  of  the  sum 
of  18,000,  to  be  paid  him  on  that  day  by  de- 
fendant Couch,  and  that  the  lienholders  were 
ready  and  willing  to  release  said  liens  upon 
payment  of  the  notes  secured  thereby.  That 
plaintiff  and  his  wife,  Anrella  Beauchamp, 
on  or  about  February  13,  1908,  conveyed  the 
land  Included  in  this  contract  of  sale  to  C. 
L.  Dunbar  for  a  valuable  consideration  paid, 
and  delivered  possession  of  the  same  to  said 
C.  L.  Dunbar.'  It  is  agreed  that  the  defend- 
ant E.  C  Couch  was  never  in  possession  of 
any  part  of  the  property  mentioned  In  said 
contract  of  sale,  and  did  not  reoeive  any- 
thing from  the  rents,  hire,  and  use  of  said 
prox)erty;  that  plaintiff  Legh  Beauchamp  re- 
tained possession  and  control  of  the  property 
Included  In  said  contract  of  sale,  and  receiv- 
ed all  rent  and  profit  derived  from  said 
proparty." 

Conclusions  of  Law. 

In  view  of  the  undisputed  facts,  we  can- 
not perceive  upon  what  principle  of  law  the 
judgment  against  plaintiff  was  rendered. 
Upon  Its  face  the  written  agreement  between 
the  parties  shows  all  the  elements  of  a  valid 
executory  contract.  The  competency  of  the 
parties  to  make  the  agreement  is  unques- 
tioned, no  fraud  is  alleged  or  Indicated  on 
the  part  of  the  plaintiff,  nor  breach  by  him 
of  any  part  of  the  agreement  shown.  That 
there  was  a  valid  consideration  for  the 
agreement  cannot  be  questioned.  It  Is  ele- 
mentary that  "a  promise  to  do,  forbear,  or 
suffer  given  in  return  for  a  like  promise"  is 
a  consideration  for  an  executory  contract, 
provided  that  the  promise  is  not  illegal  or 
against  public  policy.  No  illegality  in  the 
promise  of  either  party  is  suggested  or  In- 
timated. Prima  facie  defendants  are  liable 
on  the  note  sued  on;  and  the  burden  was 
vtpoa  tbem  to  ^ow  such  default  or  refusal 
of  plaintiff  to  perform  his  promise  or  part 
of  the  agreement  as  would  excuse  them  from 
performing  their  promise. 

The  evidence  wholly  fails  to  show  any 
such  default  or  refusal  of  the  plaintiff  to 
perform  his  part  of  the  agreement  as  would 
excuse  the  defendant  Couch  from  performing 
his.  On  the  contrary,  it  is  indisputably 
sbowu  that  CouCh  failed  and  refused  to  per- 
form any  part  of  his  agreement.  He  cannot 
put  plaintiff  In  default  by  his  failure,  nor 
be  heard  to  say,  "I  never  received  anything 
of  value  for  the  note,"  when  he  failed  to  per- 
form such  part  of  the  agreement  as  would 
have  entitled  blm  to  receive  from  the  plain- 
tiff the  land,  cattle,  horses,  goats,  and  other 
property  bargained  for  In  the  contract.  The 
plaintiff  had  the  abstract  of  title  prepared 
and  ready  for  defendant  Couch,  as  be  agreed 


to  do  by  the  contract.  He  went  with  his 
wife  to  Junction  City  upon  the  day  appoint- 
ed for  the  purpose  of  executing  and  deliver- 
ing to  Couch  the  deeds  to  the  property  he 
had  agreed  to  sell  blm.  He  was  ready  and 
willing  to  make  the  deeds,  and  his  wife  to 
Join  him  in  one  to  the  part  of  the  land  which 
was  their  homestead  upon  Couch's  paying 
him  as  much  of  the  purchase  money  as  was 
to  be  paid  at  the  time,  and  executing  to 
plaintiff  his  notes  for  the  balance  as  agreed 
upon  in  the  contract.  The  defendant  Couch 
failed  to  meet  him  at  the  time  and  place, 
when  and  where  the  executory  contract  was 
to  be  executed  and  performed  by  both  par- 
ties; but,  on  the  contrary,  he  wholly  Ignored 
his  part  of  the  agreement,  and  offered  no 
reason  nor  excuse  ,  whatever  for  breaking 
his  promise.  Couch  having  thus  defaulted, 
plaintiff  could  not  be  expected  to,  nor  was 
he  required  to,  execute  and  deliver  the  deeds 
to  him;  nor  can  either  Couch  or  bis  code- 
fendant  be  heard  to  say  there  was  no  c(hi- 
slderatlon  to  support  the  note.  It  was  tak- 
en as  80  much  cash,  in  lieu  of  $800  of  the 
$1,000  mentioned  in  the  contract  as  paid, 
and  stipulated  to  be  taken  as  a  forfeit,  and 
to  be  retained  by  plaintiff  as  liquidated  dam- 
ages, In  case  Couch  failed  or  refused  to  com- 
ply with  the  contract,  for  the  loss  or  damag- 
es suffered  by  plaintiff  by  reason  of  such 
default  Such  default  was  made,  and  ac- 
cording to  the  terms  of  contract  plaintiff  was 
entitled  to  the  $1,000  as  liquidated  damages. 
Therefore  he  was  entitled  to  Judgment 
against  defendants  on  the  note  and  to  re- 
tain the  $200  received  by  him  on  defend- 
ant's check  for  the  balance  of  the  $1,000. 
Halff  V.  O'Connor,  14  Tex.  Civ.  App.  191.  37 
S.  W.  239;  Santa  F6  Ry.  Co.  v.  Schutz,  87 
Tex.  Civ.  App.  14,  83  S.  W.  44;  Tobler  v. 
Austin.  22  Tex.  Civ.  App.  100,  68  S.  W.  706. 

Therefore  the  Judgment  of  the  district 
court  is  reversed  and  set  aside,  and  Judg- 
ment is  here  rendered  in  favor  of  the  plain- 
tiff (appellant)  against  the  defendants  (ap- 
pellees) for  the  amount,  principal,  interest 
and  10  per  cent  thereon,  due  upon  the  note 
sued  on. 

Reversed  and  rendered  for  appellant 


EL  PASO  &  S.  W.  RY.  CO.  v.  ALEKANDEB. 

(Court  of  Civil   Appeals  of  Texas.     Feb.    10, 
1909.     Rehearing  Denied  April  7,  1909.) 

1.  Master  and  Sebvaht  (S  289*)— Injdbies 

TO  SEBVANT  — OONTBIBUTORT  NEOLIOENCB— 

Question  fob  Jubt. 

Evidence,  in  an  action  by  a  servant  for  in- 
juries, held  to  make  the  question  of  contribu- 
tory negligence  in  tripping  over  some  lumps  of 
coke  scattered  along  defendant's  railroad  track 
one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1113 ;    Dec.  Dig.  t  289.*] 
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2.  Masteb  akd  Sebvant  (§  288*)— Injttkies 
TO  SEBVANT— Assumption  of  Risk— Ques- 
tion  FOB  JUBT. 

Evidence,  in  an  action  for  injuries  to  a 
servant,  held  to  make  the  question  of  assump- 
tion of  risli  of  tripping  over  lumps  of  coke  scat- 
tered along  defendant's  railroad  track  one  for 
the  jury. 

[Ed.  Not&— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1070 ;    Dec  Dig.  §  288.*] 

3.  Masteb  and  Sebvant  (J  286*)- Injubies  to 
Sebvant— Negligence  oh  Fast  of  Masteb 
—Question  fob  Jubt. 

Evidence,  in  an  action  for  injuries  to  a 
servant,  held  to  make  the  question  of  the  negli- 
gence of  the  master  in  allowing  lumps  of  coke 
to  be  scattered  along  its  railroad  track  one  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1021 ;   Dec.  Dig.  i  286.*] 

4.  Masteb  and  Servant  (§  289*)— Injuries 
TO  Servant— Pboxiuate  Cause— Question 
fob  Jubt. 

EiVidence,  in  an  action  by  a  servant  for  in- 
juries, held  not  to  show,  as  a  matter  of  law, 
that  the  proximate  cause  of  his  injury  was  his 
unnecessary  choice  of  a  dangerous  way  to  per- 
form Itis  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  1131 ;   Dec.  Dig.  §  289.*] 

6.  Masteb  and  Servant  (|  276*)— Injubies 
TO  Sebvant— CoNTBiBUTORT  Negliqencei— 
Evidence. 

Evidence,  in  an  action  by  a  servant  for 
injuries,  held  to  show  that  the  act  he  was  doing 
at  the  time  of  his  injury  was  a  necessary  one 
and  done  in  the  discharge  of  his  duty. 

[£M.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  952;  Dec.  Dig.  $  276.*] 

6.  Master  and  Servant  ({  289*)— Injuries 
TO  Sebvant— Contributory  Negugencb— 
Question  for  Jury. 

Evidence,  in  an  action  by  a  switchman  for 
injuries  received  while  attempting  to  open  the 
knuckle  on  one  of  defendant's  cars,  held  not  to 
show,  as  a  matter  of  law,  that  the  method  adopt- 
ed by  him  to  open  the  knuckle  constituted  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1125;   Dec.  Dig.  t  289.*] 

7.  Masteb  and  Sebvant  (§  288*)— Injubies 
TO  Servant— Assumption  of  Risk— Ques- 
tion for  Jury. 

Evidence,  in  such  action,  held  not  to  show, 
as  a  matter  of  law,  that  he  assumed  the  risk 
of  being  injured  by  attempting  to  open  the 
knuckle  by  hand  without  using  the  levers  placed 
on  the  car  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1071;   Dec.  Dig.  §  288.*j 

&  Masteb  and  Servant  (§  226*)— Injuries 

TO  Sebvant— Risks  Assumed. 

A  servant  does  not  assume  the  risk  of  his 
master's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  659 ;   Dec.  Dig.  g  226.*] 

9.  Masteb  and  Servant  (J  11*)— Injumes  to 
Servant— Risks  Assumed — Statutory  Pbo- 

VISIONS. 

Acts  1905,  p.  386,  c  163,  prescribing  when 
the  defense  of  assumed  risk  shall  be  available,  is 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  11.*] 

10.  Master  and  Servant  (}  296*)— Injuries 
TO  Sebvant  —  CoNTBiBUTORY  Neougencs— 
Instructions. 

In  an  action  against  a  railroad  company  by 
a    switchman    for   injuries    received    while   at- 


tempting to  open  the  knuckle  of  the  car  by  at- 
tempting to  mount  the  car  and  open  it  with  his 
hand,  an  instruction  requested  by  defendant 
that  if  the  jury  found  that  there  were  safe 
means  provided  for  opening  the  knuckle,  and 
that  the  act  of  plaintiff  in  mounting  the  car  or 
attempting  to  mount  it  to  open  it  with  his  hand 
was  necessarily  dangeroui^,  to  find  for  defend- 
ant although  they  might  believe  that  other  em- 
ployes had  done  or  undertaken  to  do  the  same 
act  was  correctly  refused,  as  the  jury  could 
not  have  found  from  the  evidence  that  the  act 
was  necessarily  and  inherently  dangerous  and 
at  the  same  time  that  other  employes  had  safe- 
ly done  the  work  in  that  manner,  and  the  in- 
struction would  also  have  directed  a  verdict 
regardless  of  proximate  or  contributing  cause  of 
the  accident  which  the  jun;  might  have  be- 
lieved was  not  due  to  plaintiff's  act 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1189;   Dec.  Dig.  S  29a*] 

11.  Master  and  Servant  (i  296*)— Injurifs 
TO  Servant  —  Contributory  Negligence— 
Instructions. 

An  instruction  that  if  the  jury  believed 
from  the  evidence  that  plaintiff  was  injured 
while  attempting  to  mount  a  moving  car  for  the 
purpose  of  opening  a  knuckle,  and  that  the  way 
in  which  plaintiff  so  attempted  to  open  the 
knuckle  was  a  "very  hazardous  way,"  and  that 
the  knuckle  might  have  been  opened  in  another 
way,  which  would  not  have  been  hazardous,  and 
that  plaintiff  in  exercising  ordinary  care  should 
have  chosen  the  less  dangerous  way,  but  failed 
to  do  so  and  chose  the  more  dangerous  way, 
and  his  having  done  so  contributed  to  bring 
about  his  injury,  he  cannot  recover,  was  defect- 
ive only  in  the  use  of  the  words  "very  hazard- 
ous" instead  of  "hazardous." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  1189;   Dec.  Dig.  S  296.*] 

12.  Master  and  Servant  (|  296*)— Injuries 
to  Servant  —  Contributory  Negligence- 
Proximate  Cause— Instructions. 

In  an  action  by  a  switchman  for  injuries 
while  attempting  to  open  the  knuckle  of  a  car, 
it  was  shown  that  while  the  car  was  in  motion 
he  attempted  to  mount  the  car  and  tripped  over 
some  coke  scattered  b^  the  side  of  the  track. 
Held,  that  an  instruction  requested  by  defend- 
ant that  if  the  jury  believed  that  plaintiff,  while 
the  car  was  moving,  attempted  to  put  his  foot 
on  the  end  of  the  brake  beam,  intending  to  climb 
around  the  comer  of  the  car  to  get  a  position 
on  the  brake  beam,  and  that  such  act  on  his 
part  was  negligence,  they  should  find  for  de- 
fendant, was  properly  refused,  unless  modified 
by  requiring  the  jury  to  further  find  that  such 
negligence  proximately  contributed  to  the  injury. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  1193 ;    Dec  Dig.  {  296.*] 

13.  Master  and  Servant  (j  296*)— Injuries 
to  Servant  —  Contributory  Negligence — 
Instructions. 

An  instruction  requested  .by  defendant  that 
before  the  jury  could  find  in  favor  of  the  plain- 
tiff, they  must  believe  from  the  evidence  that  it 
was  his  duty  to  mount  the  car  at  the  southwest 
corner  of  the  same  to  open  the  knuckle  at  the 
time  he  says  he  did,  was  properly  refused,  be- 
cause the  charge  confounded  the  duty  sought  to 
be  performed  with  the  means  of  performing  it, 
and  it  was  not  necessary  to  plaintiff's  recovery 
that  the  jury  should  have  found  that  it  was  his 
dutv  to  do  the  work  exactly  as  he  undertook 
to  do  it,  but  whether  in  attempting  to  do  it  in 
a  certain  manner  be  was  negligent 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1189;    Dec  Dig.  f  296.*] 
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14.  MAEtTEB  AND  Sebtaztt  (|  293*)— Injitsies 

TO   SEBVAWT— NeOLIOENCE— INSTBTJCTIONS. 

A  requested  inatraction  of  defendant  that 
the  rale  which  requires  a  master  to  furnish  his 
servant  with  a  reasonably  safe  place  in  which 
to  work  does  not  apply  to  those  places  which 
are  made  dangerous  by  the  very  act  in  which 
the  the  servant  was  encaged,  and  that  if  the 
jury  believe  that  at  the  time  of  his  injury  plain- 
tiff was  engaged  as  a  switcliman,  and  that,  even 
though  deteodant  exercised  ordinary  care  to 
keep  its  yards  in  a  reasonably  safe  condition, 
in  switching  cars  it  was  usual  and  customary 
for  coke  contained  in  said  cars  to  break  and 
tall  onto  the  grounds  of  said  yards,  and  if  they 
believe  that  the  coke  upon  which  plaintiff  al- 
leges he  fell  was  on  the  ground  by  reason  of 
having  fallen  from  a  car  being  switched  in  said 
yards  and  without  negligence  on  the  part  of  de- 
fendant, that  they  should  find  for  defendant, 
was  properly  refused,  as  excluding  the  issue  of 
negligence  in  allowing  it  to  remain  there,  and 
as  being  sufficiently  presented  in  the  court's 
charge  that  if  they  believe  that  plaintiff's  in- 
juries were  caused  by  the  presence  of  pieces  of 
coke  along  the  track,  but  if  they  believe  the 
presence  of  such  coke,  if  any,  was  not  due  to 
any  negligence  on  the  part  of  defendant,  their 
verdict  must  be  for  defendant,  and  that  if  they 
believe  that  permitting  the  pieces  of  coke  to 
be  in  the  yanls  was  not  negligence,  under  all 
the  surrounding  facts  and  circumstances,  that 
plaintiff  assumed  the  risk  of  danger  and  cannot 
recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ^  1151 ;   Dec.  Dig.  |  293.*] 

15.  Mabteb  and  Sebvant  (f  293*)— Injuries 
TO  Sebvant— Neglioence—Insteuctions. 

An  instruction  that  if  what  plaintiff  at- 
tempted to  do  was  unnecessarily  dangerous,  and 
if  the  place  was  reasonably  safe  for  doing  the 
work,  notwithstanding  the  presence  of  the  coke 
there,  the  verdict  should  be  for  defendant,  was 
properly  refused,  where  the  court  charged  that 
if  defendant  liad  exercised  ordinary  care  to  keep 
the  place  in  a  reasonably  safe  condition,  to  find 
for  defendant,  even  though  the  jury  believed 
that  said  place,  by  reason  of  the  coke  therein, 
was  not  in  a  reasonably  safe  coniUtion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1151;   Dec.  Dig.  i  293.*] 

16.  Masteb  and  Sebvant  (|  295*)— Injubies 
TO   Sebvant  —  Assumption  of   Risk  — I»- 

8TBUCTI0NB. 

An  instruction  tliet  if  the  jurv  believed 
from  the  evidence  that  plaintiff  was  injured  by 
reason  of  the  presence  of  the  coke  in  defendant  s 
yard,  and  believed  that  the  falling  of  the  coke 
upon  the  yard  and  the  stepping  on  the  coke  by 
plaintiff  was  one  of  the  ordinarv  risks  attend- 
ing iiis  work,  tliat  they  should  find  for  defend- 
ant, was  proijerly  refused,  where  there  was  evi- 
dence of  negligence  in  allowing  the  coke  to  re- 
main on  the  ground. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  C«nt  Dig.  {  1179;   Dec.  Dig.  S  295.*] 

17.  Masteb  and  Servant  (|  295*)— Injuries 
to   Sebvant  —  Assumption  of  Risk  — In- 

BTBUCtlONS. 

A  requested  instruction  that  if  the  jury 
believed  that  the  presence  of  the  coke  where 
plaintiff  was  injured  was  one  of  the  ordinary 
risks  of  defendant's  work,  notwithstanding  the 
exercise  of  ordinary  care  to  keep  the  place  rea- 
sonably safe,  that  they  conld  not  regard  the 
presence  ot  the  coke  as  a  defect  or  danger  with- 
in the  meaning  of  the  court's  general  char^, 
such  as  would  relieve  the  plaintiff  from  having 
assumed  the  risk,  was  properly  refused,  where 
the  court  charged  that  if  defendant   exercised 


ordinary  care  to  keep  the  place  safe,  to  find  for 
defendant. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1171;   Dec  Dig.  §  293.*] 

18.  Trial  (§  260*)— Requested  Instbuctions 
— iNSTBUcnoKs  Coveeed  by  Othebs  Given. 

Requested  instructions  which   are   covered 
by  other  instructions  given  are  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  651;    Dec.  Dig.  (  260.*] 

19.  Masteb  and  Servant  (|  289*)— Injuries 
TO  Sebvant  —  Contbibutobt  Neoligence- 
Violation  of  Rule— Questions  fob  Jubt. 

Whether  the  violation  by  a  servant  of  a 
rule  of  the  master  is  contributory  negligence  if 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ^  1127;   Dec.  Dig.  i  289.*] 

20.  Master  and  Servant  (|  289*)— Injuries 
TO  Sebvant— Contbibutobt  Neqlioence— 
Violation  of  Rule— Question  fob  Jubt. 

The  violation  of  a  rule  as  a  defense  in  an 
action  by  a  servant  for  injuries  must  be  sub- 
mitted to  the  jury,  if  there  is  any  evidence  tend- 
ing to  excuse  its  nonobservance,  or  if  the  vio- 
lation of  the  rule  would  be  consistent  with  or- 
dinary care,  and  the  issue  should  always  be  sul>- 
mitted  unless  the  violation  of  the  rule  is  pal- 
pably negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1127;   Dec.  Dig.  {  289.*] 

21.  Masteb  and  Sebvant  ({  243*)— Injuries 
TO  Servant  —  Contbibutobt  Negligence- 
Violation  OF  Rule. 

A  rule  of  a  railroad  company  that  "em- 
ployes are  warned  not  to  attempt  to  get  on  the 
end  of  a  car  as  it  approaches  them"  has  no  ap- 
plication, as  affecting  contributory  negligence, 
to  an  attempt  to  get  np  the  side  of  a  moving 
car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  771;   Dec.  Dig.  i  243.*] 

2^.  Masteb  and  Servant  ({  296*)— Injubies 
TO  Sebvant  — Contributory  Negligence- 
Instructions. 

In  an  action  by  a  switchman  for  Injuries 
received  while  attempting  to  mount  a  moving 
car,  a  rule  of  defendant  was  introduced  warn- 
ing employes  not  to  attempt  to  get  on  the  end 
of  an  approaching  car  or  to  jump  on  or  off 
trains  in  rapid  motion,  and  the  court  instructed 
that  if  the  jury  found  that  plaintiff  attempted 
to  get  on  the  end  of  the  car,  in  violation  of  the 
rule,  that  he  would  have  violated  tlie  rule,  and 
the  jury  should  so  find,  but  if,  after  the  end  of 
the  car  had  passed  him,  he  attempted  to  get 
upon  the  side  of  the  car,  then  iiis  act  would  not 
be  within  the  rule,  and  that  even  if  he  vio- 
lated the  rule  in  attempting  to  get  on  the  car, 
it  was  still  for  them  to  determine  whether  such 
violation  was  negligence,  and  that  if  they  be- 
lieved that,  in  attempting  to  get  upon  the  car, 
he  was  violating  the  rule,  it  was  their  duty  to 
determine  whether  he  was  guilty  of  negligence. 
Held,  that  the  chai^  was  not  erroneous  in  as- 
serting that  plaintiff  in  attempting  to  get  upon 
the  side  of  the  car  was  not  attempting  to  jump 
on  a  train  in  rapid  motion,  as  the  charge  hao 
reference  only  to  that  portion  of  the  rule  with 
reference  to  getting  upon  the  end  of  a  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1190;   Dec.  Dig.  f  296.*] 

23.  Master  and  Servant  (i  204*)— Injuries 
to  Servant  —  Assumed  Risk  —  Statutory 
Provisions — "Defect  in  Pbeuises." 

Plaintiff,  who  was  a  switchman,  was  in- 
jured by  stumbling  over  coke  scattered  along  de- 
fendant's   track    while    he    was    attempting    to 
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mount  a  moTiog  car.  The  coke  did  not  fall 
from  the  car  that  plaintiff  was  attempting  to 
mount,  but  from  other  cars,  and  had  been  lying 
on  the  ground  for  several  hours.  It  was  defend-' 
ant's  practice  to  keep  the  yard  clear  of  coke. 
Held,  that  the  presence  of  the  coke  was  a  defect 
in  the  premises  within  the  meaning  of  Acts 
1905,  p.  386.  c.  163,  providing  that  the  defense 
of  assumed  risk  shall  not  be  available  in  actions 
against  a  railroad  company,  where  a  person  of 
ordinary  care  would  have  continued  in  the  serv- 
ice with  the  knowledge  of  the  defect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  544;    Dec.  Dig.   S  204.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1833.] 

24.  MAsrBB  AND  Sebvant  (I  204*)— Injuries 
TO  Servant  —  Assumed  Kibk  —  Statutobt 
Fbovisionb. 

In  an  action  by  a  switchman  for  injuries 
received  while  attempting  to  mount  a  moving 
car  by  stumbling  over  coke  scattered  along  de- 
fendant's track,  there  was  no  evidence  showing 
defendant's  knowledge  of  the  presence  of  the 
coke.  Beld,  that  it  was  error  to  instruct  that, 
"where  the  servant  knows  of  a  defect  or  danger 
arising  out  of  the  negligence  of  the  railway  or 
its  servants,  he  does  not  assume  the  risk  from 
such  defect  and  danger,  where  the  railway  or 
his  superior  in  the  work  also  knew  of  such 
defect  within  a  time  reasonably  sufficient  to 
have  remedied  the  same  before  the  accident  oc- 
cnrred,"  as  the  knowledge  specified  in  Acts  1905, 
p.  386,  c.  l63,  providing  that  the  defense  of 
assumed  risk  shall  not  be  available  where  an 
employ^  of  a  railway  company  notifies  the  em- 
ployer of  the  danger  or  the  employer  knows  of 
the  defect,  is  actual  knowledge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  544;    Dec.  Dig.  {  204.*] 

Appeal  from  District  Court,  El  Paso 
County;    J.  M.  Goggln,  Judge. 

Action  by  Charles  A.  Alexander  against  tlie 
EI  Paso  &  Southwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Patterson,  Buckler  &  Woodson,  for  appel- 
lant. T.  A.  Falvey  and  P.  H.  Clarke^  for  ap- 
pellee. 

JAMES,  C  J.  Alexander,  an  employ^,  sued 
to  recover  damages  for  the  loss  of  bis  right 
arm  and  leg,  alleging  that  It  was  his  duty, 
among  other  things,  to  open  and  close  switch- 
es in  the  yard,  to  open  the  knuckles  of  any 
coupler  on  any  car  so  that  the  same  would 
automatically  couple  to  another  car  by  im- 
pact, and,  in  the  performance  of  such  serv- 
ices, it  was  usual  and  proper  and  the  duty  of 
plaintiff  to  mount  and  ascend  said  cars  while 
in  motion;  that  upon  this  occasion  he  was 
acting  with  proper  care  In  attempting  to 
mount  a  moving  car  to  open  a  knuckle  that 
was  closed,  and  could  and  would  have  suc- 
ceeded in  mounting  same  with  safety,  but 
for  the  negligence  of  defendant  in  permitting 
and  having  lumps  of  coke  so  near  the  track 
as  to  endanger  plaintiff  in  the  course  of  said 
work,  the  same  being  an  obstruction,  and, 
coming  In  contact  with  plaintiff's  foot  while 
he  was  In  the  act  of  mounting  the  car  in  the 
usual  way  and  for  said  purpose,  caused  plain- 


tiff to  be  thrown  under  the  cars.  There  was 
a  verdict  for  plaintiff  for  $12,000. 

The  first  assignment  of  error  is  that  the 
court  refused  to  give  a  peremptory  instrac- 
tion  for  the  defendant. 

A  numl)er  of  propositions  are  arrayed  under 
this  assignment  The  first  is  that,  as  plaintifr 
testified  the  car  was  going  six  or  eight  miles 
an  hour,  and  by  running  with  it  and  grat>- 
blng  around  the  comer  of  the  car  a  rod  on  the 
front  end  of  the  same,  and  by  placing  bis 
right  foot  on  the  end  of  a  six-Inch  brake 
beam  in  front  of  the  wheels.  Intending  to 
climb  around  the  comer  of  the  car  In  front 
and  open  the  knuckle  with  his  hand,  and 
while  doing  this  received  his  injury,  and  It 
appears  that  the  car  was  supplied  on  the  op- 
posite comer  with  lever  and  appliance  as  re- 
quired by  the  United  States  safety  appliance 
act,  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  assumed  the  risk,  as  a  matter  of 
law. 

It  was  a  fact  that  there  was  a  lever  on  the 
opposite  or  north  side  for  use  In  opening  the 
knuckle.  It  is  also  a  fact  that  plaintiff  was 
attempting  to  do  this  work  on  the  south  of 
the  car  when  he  was  hurt  Plalntiflfs  testi- 
mony was  in  substance  that  he  bad  received 
a  signal  from  the  foreman  that  this  cut  of 
cars  was  going  to  No.  4  switch,  and  conse- 
quently he  would  have  to  throw  the  swltcb 
No.  4  and  line  the  track  for  No.  4;  that  In 
complying  he  went  over  to  No.  4  switch  and 
to  the  south  side  thereof,  as  that  was  tbe 
side  be  would  have  to  be  on  to  throw  the 
switch;  and  after  walking  a  few  steps  this 
cut  of  cars  came  up  to  blm,  and  when  about 
abreast  of  him  he  noticed  that  tbe  knuckle 
on  the  front  car  was  closed,  and  it  was  his 
duty  to  open  it.  He  did  not  have  time  to 
cross  over  to  the  other  side  where  tbe  lever 
was,  tbe  car  being  20  or  30  feet  from  swltcb 
No.  4,  and  wbat  be  was  going  to  do  be  bad  to 
do  very  quick.  "I  would  have  to  mount  tbe 
car,  and  to  open  switch  No.  4.  I  would  have 
to  dismount  from  tbe  car — I  would  have  botb 
to  get  upon  tbe  car  and  then  drop  off  of  It 
in  order  to  oi)eu  that  switch  No.  4."  As  be 
bad  hold  of  the  grablron,  which  runs  from 
comer  to  comer  in  front  of  the  car  and  mn- 
Ing  with  It,  and  was  about  to,  or,  as  he  says, 
in  a  way  to,  place  bis  foot  on  tbe  brake  beam, 
when  he  was  tripped  by  stepping  on  some 
coke  that  was  on  the  ground  there,  which 
plaintiff  and  other  witnesses  said  was  about 
a  bushel  of  coke  scattered  along  there.  Plain- 
tiff had  not  noticed  this  coke.  Anotber  of 
defendant's  witnesses  stated,  as  to  tbe  usual 
way  of  opening  a  knuckle,  that  a  knuckle 
would  be  opened  by  the  use  of  the  lever  If 
one  was  on  that  side ;  if  one  was  on  the  other 
side,  it  is  usually  done  by  catching  the  grab- 
iron  and  stepping  on  the  brake  t>eam.  Anoth- 
er stated  that  a  man  on  the  south  side  could 
not  open  a  knuckle  on  the  other  side  by  the 
lever.    If  he  was  on  the  south  side,  be  would 
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have  to  pass  In  front  of  the  moTlng  car?  to 
get  to  tbe  north  side;  if  he  wag  going  to 
throw  switch  4,  he  would  necessarily  have  to 
be  on  the  sontb  side,  and  it  would  be  im- 
possible for  him  to  throw  the  lever  under 
those  circumstances  to  open  the  knuckle,  un- 
less he  ran  in  front  of  the  moving  car.  If 
he  were  abreast  of  the  car,  It  would  not  be 
customary  or  usual  for  him  to  run  in  front 
of  it.  Another  stated:  "If  a  man  saw  that 
knuckle  closed,  and  be  was  on  the  south  side 
and  wanted  to  open  it  before  he  reached 
switch  4,  I  know  what  would  have  been  the 
usual  and  customary  way,  under  the  circum- 
stances, to  have  opened  It  It  Iiave  seen  it 
done  a  hundred  different  times.  I  have  done 
it  myself.  The  man  on  that  side — no  lever  on 
that  side  of  the  car — if  he  saw  a  place  to  get 
on  that  brake  beam,  he  would  get  on  that 
brake  beam  by  getting  hold  of  the  grablron, 
putting  bis  foot  on  the 'brake  beam,  and  reach 
over  and  open  the  knuckle  with  his  left 
hand."  This  was  the  testimony  of  the  fore- 
man of  the  yard  crew.  He  also  stated :  "If, 
when  these  cars  got  abreast  of  him,  and  he 
was  on  the  south  side  and  the  cars  were 
moving  towards  switch  No.  4,  according  to 
his  Instructions,  and  the  knuckle  was  closed, 
if  he  saw  a  chance  to  open  It,  he  ought  to 
open  It  If  there  a  chance  to  do  it,  either  him 
or  the  long-fleidman— either  one  of  them." 
It  appears  that  the  coke  dropped  from  coke 
cars  in  the  yards.  The  witness  Roe  and  oth- 
ers testified  that  as  a  rule  there  was  coke 
scattered  along  the  side  of  the  tracks  In  the 
yards.  "I  have  seen  It  scattered  on  other 
days  occasionally  during  all  the  time  we 
were  working  in  the  yard.  Myself  and  other 
officers  had  been  frequently  in  the  yard. 
*  •  •  I  know  that  they  cleaned  the  yard 
during  the  day.  Whenever  a  yard  was  not 
cleaned  during  the  day  I  would  get  after 
them.  •  •  •  It  was  the  practice  to  have 
one  man  at  least  in  each  of  these  two  yards 
to  clean  up  the  coal  and  coke,  and  where  it 
was  too  much  for  oqe  man  to  clean  we  used 
the  entire  gang  to  clean  it  up."  A  witness 
saw  this  coke  there  at  8  or  9  o'clock  that  morn- 
ing, and  the  accident  occurred  about  noon. 
It  was  not  established  that  It  was  an  ordinary 
Incident  for  a  bushel  of  coke  to  drop  from  the 
cars.  Ry.  t.  Pitts  (Tex.  Civ.  App.)  42  8.  W. 
255. 

We  think  It  unnecessary  to  state  more  from 
the  facts.  A  statement  of  them  is  all  that 
is  necessary  to  show  that  the  proposition  can- 
not be  sustained.  The  above  testimony  pre- 
cluded the  assumption  by  the  court,  as  a 
matter  of  law,  of  negligence  on  the  part  of 
plaintiff,  or  of  the  assumption  of  the  risk  of 
tbe  unsafe  premises,  as  a  matter  of  law, 
arising  from  the  presence  of  lumps  of  coke 
in  bis  way  which  caused  him  to  fall.  The 
same  facts  were  sufficient  to  make  the  neg- 
ligence of  the  defendant,  in  permitting  the 
coke  to  be  there  under  the  circumstances,  a 
question  for  tbe  Jury.    This  disposes  of  the 


sixth,  seventh,  and  eighth  propositions  under 
the  first  assignment. 

The  fifth  proposition  is  that  the  proximate 
cause  of  plalntifTs  injury,  as  a  matter  of 
law,  was  his  unnecessary  choice  of  a  dan- 
gerous way  of  doing  what  he  tried  to  do, 
and  not  the  presence  Of  the  coke  on  the 
ground.  The  fourth  is  that,  having  unneces- 
sarily chosen  the  dangerous  way  of  doing 
what  could  have  been  done  In  a  safe  way, 
plaintiff  was,  as  a  matter  of  law,  not  entitled 
to  recover.  This  is  also  the  substance  of  the 
second  proposition.  All  these  propositions 
are  refuted  by  tbe  presence  of  tbe  above 
facts. 

The  third  proposition  is  that  the  car  being 
equipped  with  the  lever  for  opening  the 
knuckle  as  required  by  the  act  of  Congress 
(safety  appliance  act)  Act  March  2,  1893,  c. 
196,  27  Stat.  581  (U.  S.  Comp.  St  1901,  p. 
3174),  and  the  car  being  at  that  time  engaged 
in  tbe  transportation  of  Interstate  commerce, 
it  was  plahitiff's  duty,  if  he  desired  to  open 
the  knuckle,  to  use  the  lever,  and,  being  in- 
jured in  an  unnecessary  attempt  to  open  the 
knuckle  without  the  use  of  the  lever,  the  court 
should  have  Instructed  a  verdict  for  the  de- 
fendant The  facts  above  stated  would  show 
that  the  act  he  was  engaged  In  doing  was  a 
necessary  one,  and  one  in  the  discharge  of  his 
duty  under  the  circumstances. 

What  is  practically  the  same  as  said  third 
proposition  Is  the  subject  of  the  second  as- 
signment of  error,  the  propositions  being  as 
here  copied: 

"(1)  The  act  of  Congress  of  March  2,  1893 
(safety  appliance  act),  imposing  the  duty  up- 
on carriers  to  equip  tbelr  cars  engaged  in 
moving  Interstate  commerce  with  couplers 
which  can  be  uncoupled  without  the  necessity 
of  going  in  front  of  or  between  moving  cars, 
necessarily  Imposes  upon  the  servants  of  the . 
carrier  the  corrdatlve  duty  of  using  such 
equipment  and  of  refraining  from  going  in 
front  of  or  betweeh  moving  cars ;  and  the  car 
which  plaintiff  alleges  ran  over  him  being  at 
the  time  engaged  In  interstate  commerce,  and 
being  equipped  with  the  safety  appliances  re- 
quired by  said  act  of  Congress,  this  special 
charge  stated  the  law  as  applicable  to  the 
facts  of  this  case,  and  the  court  erred  in  re- 
fusing it 

"(2)  The  evidence  In  this  case  having 
shown  without  dispute  that  the  car  which  in- 
jured plaintiff  was,  at  the  time,  engaged  in 
Interstate  commerce,  and  that  the  coupling 
levers  required  by  the  act  of  Congress  known 
as  the  'Safety  Appliance  Act'  were  at  the 
time  on  the  car,  and  at  tbe  time  were  In 
good  condition,  and  that  tlie  knuckle  which 
plaintiff  alleges  he  was  attempting  to  open 
could  have  been  opened  easily  by  lifting  the 
lever  on  the  northwest  comer  of  said  moving 
car  and  without  going  In  front  of  the  moving 
car,  the  plaintiff  In  attempting  to  get  and 
bang  upon  said  moving  car  for  the  purpose 
of  opening  said  knuckle  with  his  hand  was 
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gnllty  of  contributory  negligence  as  a  matter 
of  law ;  and  this  special  cbarge  should  hare 
been  given. 

"(3)  Plaintiff,  by  attempting  to  open  the 
knuckle  on  the  car  engaged  In  transporting 
interstate  commerce,  in  the  manner  he  did, 
without  necessity  for  so  doing,  assumed  the 
risk  of  being  injured,  and  the  court  should 
have  so  charged  the  Jury  as  requested  in  said 
special  charge  No.  1." 

We  overrule  these  propositions  in  view  of 
what  has  been  stated.  The  third,  fourth,  fifth, 
and  sixth  assignments  are  to  the  same  effect, 
and  are  disposed  of  the  same  way.  These  as- 
signments are  all  based  upon  the  idea  that, 
under  the  evidence,  and  as  a  matter  of  law, 
plaintiff  was  guilty  of  contributory  negli- 
gence In  doing  what  he  did,  and  assumed  the 
risk  of  being  injured  while  attempting  to  get 
upon  the  car  for  the  purpose  of  opening  the 
knuckle,  there  being  an  appliance  provided 
for  that  purpose  on  the  other  side.  We  can- 
not agree  with  these  views.  A  correct  view 
to  take  of  the  matter  would  be  that  plaintiff 
was  not  injured  by  his  effort  to  get  upon  the 
brake  beam  at  the  corner  of  the  car  and  to 
reach  over  to  open  the  knuckle,  and  that  he 
would  have  accomplished  his  purpose  with 
safety,  had  It  not  been  for  the  presence  of 
the  coke  under  his  feet  The  foreman  of  the 
yard  crew  testified  that,  under  the  circum- 
stances plaintiff*  was  In  at  the  time,  the  way 
to  do  the  work  was  as  plaintiff  attempted  to 
do  It,  and  that  he  had  seen  It  done  a  hun- 
dred times  and  had  done  It  himself.  Plain- 
tiff was  on  the  south  side  of  the  track,  where 
It  was  necessary  for  him  to  be  in  order  to  at- 
tend to  the  switch,  and  on  account  of  the 
speed  of  the  cars  and  the  distance  to  the 
switch  it  was  not  practicable  for  him  to  per- 
form the  duty  of  opening  the  knuckle  when 
he  noticed  that  It  was  dosed,  without  doing 
It  from  the  side  he  was  on.  Under  these  cir- 
cumstances it  was  not  f6r  the  court,  but  for 
the  Jury,  to  decide  whether  or  not  he  was 
guilty  of  negligence.  And  they  were  also  au- 
thorized to  find  that  the  only  danger  he  en- 
countered in  going  at  It  as  he  did  was  oc- 
casioned by  the  presence  of  the  coke  in  his 
way ;  and  It  Is  too  well  settled  to  require  dis- 
cussion that  he  did  not  have  to  anticipate 
and  assume  risks  introduced  by  his  master's 
negligence. 

The  seventh  and  eighth  assignments  chal- 
lenge the'  constitutionality  of  section  1  of  the 
act  of  the  Legislature  of  1005,  entitled  "An 
act  to  prescribe  when  the  defense  of  assumed 
risk  shall  and  shall  not  be  available,"  etc., 
being  chapter  163,  p.  386,  of  the  Acts  of  1905, 
and-  also  the  constitutionality  of  the  entire 
act    We  overrule  these  assignments. 

The  ninth  assignment  complains  of  the  re- 
fusal of  a  charge  In  substance  that  If  the 
Jury  found  that  there  were  safe  means  pro- 
vided for  opening  the  coupler,  and  that  the 
act  of  plaintiff  In  mounting  the  car  or  at- 
tempting to  mount  it  to  open  It  with  his  hand 


was  necessarily  and  Inherently  dangerous,  to 
find  for  the  defendant,  although  they  might 
believe  that  other  employes  had  done  or  un- 
dertaken to  do  the  same  act  Under  the  evi- 
dence the  jury  could  not  have  found  that  the 
act  was  necessarily  and  Inherently  danger- 
ous, and  at  the  same  time  have  found  that 
other  employes  had  frequently  safely  done 
the  work  in  that  manner.  We  regard  the  re- 
quested charge  objectionable  In  another  re- 
spect which  Is  that  It  would  have  directed 
a  verdict  regardless  of  proximate  or  contrib- 
uting cause  of  the  accident,  which  the  jury 
might  have  believed  was  not  due  to  plaintiff's 
act,  or  any  danger  Involved  in  that  act  bnt 
solely  to  the  presence  of  the  coke  which 
plaintiff  stumbled  on. 

What  we  think  was  a  more  correct  charge 
In  this  regard  Is  the  one  given  by  the  court 
and  complained  of  by  the  tenth  and  eleventh 
assignments.  We  copy  it:  "You  are  charg- 
ed that  If  you  believe  from  the  evidence  that 
plaintiff  was  Injured  while  attempting  to 
mount  a  moving  car  for  the  purpose  of  open- 
ing a  knuckle  on  the  car,  and  you  believe 
that  the  way  in  which  plaintiff  so  attempted 
to  mount  and  open  the  knuckle  was  a  very 
hazardous  way,  and  you  believe  that  the 
knuckle  might  have  been  opened  In  another 
way  or  in  other  ways  which  would  not  have 
been  hazardous  but  would  have  been  safe  to 
the  plaintiff,  and  you  believe  from  the  evi- 
dence that  plaintiff,  in  exercising  ordinary 
care  for  his  own  safety,  should  have  chosen 
the  less  dangerous  way,  bnt  failed  to  do  so 
and  chose  the  more  dangerous  way,  and  his 
having  done  so  contributed  to  bring  about 
hiB  injury,  then  and  in  that  event  he  cannot 
recover,  and  your  verdict  should  be  for  the 
defendant."  This  charge  was  not  subject  to 
the  criticisms  made  to  it  under  said  assign- 
ments tenth  and  eleventh.  But  we  think  the 
use  of  the  words  "very  hazardous"  instead 
of  "hazardous"  was  a  defect  in  this  charge. 

The  twelfth  Is  that  the  court  should  have 
given  the  following  charge:  "If  you  believe 
from  the  evidence  that  plaintiff,  while  the  car 
was  moving,  attempted  to  put  his  foot  on 
the  end  of  the  brake  beam  intending  to  climb 
around  the  comer  of  the  car  to  get  a  posi- 
tion on  the  brake  beam,  and  you  believe  that 
such  act  on  his  part  was  negligence,  you  will 
find  for  defendant"  Under  the  evidence  in 
this  case  it  would  not  have  been  proper  to 
give  the  above,  unless  the  Jury  were  required 
to  further  find  that  such  negligence  proxi- 
mately contributed  to  the  Injury.  The  court 
in  the  ninth  paragraph  of  the  charge  stated : 
"Therefore,  If  you  believe  from  the  evidence 
that  plaintiff  attempted  to  get  upon  said  car 
while  the  same  was  moving  for  the  purpose 
of  opening  the  knuckle  with  bis  hand,  and  as 
the  end  of  the  car  passed  him  he  caught  hold 
of  the  grablron  on  the  end  of  said  car.  In- 
tending to  step  upon  the  brake  beam  and  take 
a  position  in  front  of  said  car  and  open  said 
knuckle,  and  that  in  attempting  to  mount 
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said  car,  while  the  same  was  moving.  In  the 
manner  be  did,  he  was  gnllty  of  contributory 
negligence,  then  and  In  that  event  your  ver- 
dict win  be  for  the  defendant  company." 
The  charge  defined  contributory  negligence 
to  mean  *'Bome  negligent  act  or  omission  on 
the  part  of  plaintiff  wtiich,  concurring  or  co- 
operating with  some  negligent  act  or  omis- 
sion on  the  part  of  defendant,  is  the  proxi- 
mate cause  of  the  injury  complained  of." 

The  thirteenth  Is  that  the  court  should 
have  given  this  charge:  "Before  you  can 
find  In  favor  of  the  plaintiff,  yon  must  be- 
lieve from  the  evidence  that  It  was  his  du- 
ty to  mount  the  car  at  the  southwest  comer 
of  the  same  to  open  the  Icnuckle  at  the  time 
he  says  he  did."  This  diarge  would  have 
made  the  case  depend  on  a  -false  issue.  As 
far  as  plaintUTs  duty  concerned  the  case,  he 
being  an  employ^,  the  only  question  was: 
Was  he  engaged  at  the  time  in  the  perform- 
ance of  the  work  to  whldi  his  employment 
related?  This  the  testimony  supported.  The 
manner  in  which  he  undertook  to  perform  the 
work  (the  opening  of  the  knuckle)  raised  a 
question  of  negligence,  and,  if  this  question 
of  negligence  was  submitted  properly,  It  was 
all  that  defendant  was  entitled  to.  The  re- 
qnested  charge  confounded  the  duty  sought 
to  be  performed  with  the  means  of  perform- 
ing it  It  was  not 'necessary  to  plaintiff's  re- 
covery that  the  Jury  should  have  found  that 
it  was  his  duty  to  do  the  work  exactly  as  he 
undertook  to  do  It,  but  whether  or  not.  In 
attempting  to  do  it  In  a  certain  manner,  he 
was  negligent,  etc. 

The  fourteenth  complains  of  the  refusal  of 
this  charge:  "Yon  are  charged  that  the  rule 
of  law  which  requires  a  master  to  furnish  his 
servant  with  a  reasonably  safe  place  in  which 
to  work  does  not  apply  to  those  places  which 
are  made  dangerous  by  the  very  act  in  which 
the  servant  is  engaged,  and  therefore  If  you 
believe  from  the  evidence  that  at  the  time  of 
his  injury  the  plaintiff  was  engaged  as  a 
switchman  In  defendant's  yards,  and  if  you 
believe  from  the  evidence  that  even  though 
the  defendant  exercised  ordinary  care  to 
keep  its  yards  in  reasonably  safe  condition, 
that  In  switching  cars  in  said  yards  it  was 
usual  and  customary  for  coke  contained  in 
said  cars  so  being  switched  to  break  and 
fall  from  or  out  of  said  cars  onto  the  grounds 
of  said  yards,  and  if  you  further  believe  that 
the  coke  upon  which  the  plaintiff  alleges  he 
fell  was  on  the  ground  of  said  yards  by  rea- 
son of  having  fallen  from  a  car  being  switch- 
ed In  said  yards  and  without  negligence  on 
the  part  of  the  defendant,  then  your  verdict 
must  t>e  for  the  defendant"  This  was  suffi- 
ciently presented  In  the  conrt's  charge.  It 
stated:  "Therefore  If  yon  believe  from  the 
evidence  that  plaintlfTs  Injuries  were  caused 
by  the  presence  of  a  piece  or  pieces  of  coke 
along  said  track  as  alleged  by  him,  but  If 
you  believe  that  the  presence  of  a  piece  or 
pieces  of  coke,  if  any,  was  not  due  to  any 


negligence  on  the  part  of  defendant,  then  and 
in  that  event  your  verdict  must  be  for  the 
defendant."  Also :  "If  you  believe  from  the 
evidence  that  the  permitting  of  pieces  of  coke 
to  be  in  the  yards,  as  the  same  is  alleged  to 
have  been  by  plaintiff,  was  not  negligence  on 
the  part  of  defendant  under  all  the  sur- 
ronnding  facts  and  circumstances,  then  yon 
are  instructed  that  the  plaintiff  would  have 
assumed  the  risk  of  danger  to  himself  and 
Injuries  which  he  might  receive  by  reason  of 
said  coke  being  so  in  the  yards,  and  in  that 
case  cannot  recover,  as  the  plaintiff  assumed 
the  risk  of  all  dangers  not  due  to  negligence 
on  the  part  of  the  company  or  its  servants." 
In  so  far,  therefore,  as  defendant's  being  en- 
titled to  a  verdict  if  not  guilty  of  negligence 
itself,  the  charges  given  were  clear  and  em- 
phatic. The  requested  charge  now  in  ques- 
tion was  designed  for  something  more,  which 
was  to  have  the  Jury  told  that  inasmuch  as 
plaintiff  was  a  switchman  in  the  yards,  if 
the  coke  which  he  says  tripped  him  bad 
dropped  there  from  cars  which  had  been 
switched  in  the  yards,  and  this  dropping  of 
c<&e  was  usual  and  customary,  and  not  neg- 
ligence on  the  part  of  defendant  tbeh  to  find 
for  defendant  This,  it  seems  to  us,  would 
have  excluded  the  issue  of  negligence  on  the 
part  of  defendant  in  allowing  It  to  remain 
there. 

The  fifteenth  complains  of  the  refusal  of 
this  charge :  "Yon  are  instructed  that  It  was 
the  duty  of  the  defendant  to  exercise  ordi- 
nary care  to  provide  a  reasonably  safe  place 
for  plaintiff  to  do  his  work,  having  regard 
to  the  ordinary  way  In  which  his  work  was 
to  be  performed,  and  the  defendant  was  un- 
der no  obligation  in  keeping  the  yard  men- 
tioned in  the  evidence,  to  anticipate  dangers 
that  might  arise  from  an  employ^  placing 
himself  in  an  unnecessarily  dangerons  posi- 
tion, or  attempting  to  do  an  unnecessarily 
dangerous  act;  and  if  you  believe  from  the 
evidence  that  there  was  coke  on  the  ground 
at  the  place  where  plaintiff  says  he  was  ln> 
Jnred,  and  that  notwithstanding  its  presence 
there  the  place  was  reasonably  safe  for  the 
doing  of  the  work  ordinarily  done  there,  and 
you  believe  that  the  plaintiff  attempted  to 
mount  the  car  mentioned  in  the  evidence  to 
open  the  knuckle  of  the  coupler,  and  that  bis 
attempt  to  moant  the  car  to  open  the  coupler 
in  the  way,  at  the  place,  and  for  the  pur- 
pose he  did,  was  unnecessarily  dangerous, 
you  will  return  a  verdict  for  the  defendant." 
The  substance  of  what  would  have  been  sub- 
mitted. If  the  court  had  given  the  above 
charge,  was  if  what  plaintiff  attempted  to  do 
was  unnecessarily  dangerous,  and  If  the 
place  was  reasonably  safe  for  doing  the  work, 
notwithstanding  the  presence  of  the  coke 
there,  the  verdict  should  be  for  defoidant 
It  seems  to  us  that  a  finding  that  the  place 
was  reasonably  safe  would  have  been  enough, 
without  anything  more.  And  we  find  that 
the  court  charged  the  Jury  in  direct  terms 
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that  if  defendant  liad  exercised  ordinary  care 
to  keep  the  place  in  a  reasonably  safe  condi- 
tion, to  And  for  defendant,  even  though  they 
believed  that  said  place  was  not,  by  reason 
of  the  coke  therein,  in  a  reasonably  safe  con- 
dition. As  the  verdict  was  for  plaintiff,  the 
Jury  might  reasonably  be  said  to  have  found 
that  the  place  was  not  in  a  reasonably  safe 
condition. 

The  sixteenth  is  that  the  court  erred  In  re- 
fusing to  charge:  "That  even  though  you 
may  believe  from  the  evidence  tliat  the  plain- 
tiff was  Injured  by  reason  of  the  presence  of 
coke  in  the  yard  of  defendant,  yet  if  you 
believe  from  the  evidence  that  the  falling  of 
the  coke  upon  the  yard,  and  stepping  on  coke 
engaged  as  plaintiff  was,  was  one  of  the  or- 
dinary risks  attending  the  work  al>out  which 
he  was  engaged,  you  will  find  for  defend- 
ant" 

The  seventeenth  Is  as  follows:  "The  court 
erred  in  refusing  to  give  to  the  Jury  defend- 
ant's special  charge  No.  10,  which  was  as 
follows:  'If  you  believe  from  the  evidence 
that  the  presence  of  pieces  of  coke  at  the 
place  where  plaintiff  was  injured  was  one  of 
the  ordinary  risks  attending  the  doing  of  the 
defendant's  work,  notwithstanding  the  exer- 
cise of  ordinary  care  (If  you  believe  such 
care  was  exercised)  to  keep  the  place  reason- 
ably safe,  you  could  not  regard  the  presence 
of  coke  as  a  defect  or  danger  in  the  meaning 
of  the  court's  general  charge,  such  as  would 
relieve  the  plaintiff  from  having  assumed  the 
risk,  but  you  should  regard  the  presence  of 
coke  as  one  of  the  ordinary  risks  assumed 
by  plaintiff." 

The  latter  of  these  Instructions  amounted 
to  nothing  more  than  a  charge  that  if  de- 
fendant exercised  ordinary  care  to  keep  the 
place  safe  to  find  for  defendant,  and  this  Is 
what  the  court  told  the  Jury  in  terms.  As 
to  the  former  charge,  we  think  it  ignored  the 
evidence  tending  to  show  negligence  In  al- 
lowing this  coke  to  remain  on  the  ground. 

The  eighteenth  complains  of  the  refusal 
to  give  this  charge:  "Xou  are  charged  that 
under  the  law  the  railroad  company  is  not 
the  Insurer  of  the  safety  of  its  employes; 
and,  before  you  can  find  a  verdict  in  this  case 
in  favor  of  the  plaintiff,  you  must  find  from 
a  preponderance  of  the  evidence  that  the 
coke  on  account  of  which  plaintiff  alleges  he 
lost  his  footing  was  where  It  was  at  the  time 
of  the  accident  on  account  of  the  failure  on 
the  part  of  the  defendant  to  exercise  ordi- 
nary care ;  and  yon  are  further  charged  that 
the  burden  of  proving  the  want  of  such  or- 
dinary care  is  upon  the  plaintiff."  The 
court  charged  that  the  burden  was  upon 
plaintiff  to  establish  all  the  facts  necessary 
to  a  recovery  by  a  preponderance  of  the  evi- 
dence. All  the  conditions  submitted  by  the 
court  required  the  findings  to  be  from  the 
evidence.  Where  there  Is  evidence  on  both 
sides  concerning  a  fact,  this  form  of  submis- 
sion is  ordinarily  sufficient,  and  is  especially 
80  where  the  Jury  are  told  that  the  facts  nec- 


essary for  plaintiff  to  prove  must  be  estab- 
lished by  a  preponderance  of  the  evidence. 
This  need  not  be  constantly  repeated.  The 
court  also,  in  the  charge,  told  the  Jury  that 
defendant  was  not  an  insurer  of  the  safety  of 
its  employes.  Section  7  of  the  charge  re- 
quired the  Jury  to  find  from  the  preponder- 
ance of  the  evidence  that  plaintiff  was  caus- 
ed to  stumble  by  his  stepping  upon  a  piece 
or  pieces  of  coke,  and  that  such  coke  was 
there  on  account  of  the  negligence  of  the  de- 
fendant, etc.,  In  order  to  find  for  plaintiff. 
We  think  everything  in  the  requested  charge 
that  was  proper  to  be  g^ven  was  in  the  gen- 
eral charge. 

The  assignments  19  to  22  deal  with  the 
rulings  of  the  court  in  reference  to  defend- 
ant's rule  No.  S06,  which  was:  "Employees 
are  warned  not  to  attempt  to  get  on  (the 
front  or  rear  of  an  engine  or  on)  the  end  of 
a  car  as  it  approaches  them  or  to  Jump  on  or 
off  trains  (or  engines)  in  rapid  motion  (or  to 
go  iMitween  cars  in  motion  to  uncouple  them) 
or  open,  close  or  arrange  knuckles  or  coup- 
lers, these  and  all  similar  acts  are  forbid- 
den." The  portions  in  parentheses  repre- 
sent what  was  not  allowed  In  evidence. 

In  regard  to  these  assignments  we  hold: 

First  (nineteenth  assignment).  The  portion 
of  the  rule  referring  to  going  between  cars 
did  not  apply  to  the  circumstances  of  this 
case. 

Second  (twentieth  assignment).  The  undis- 
puted evidence  did  not  show  that  plaintiff 
was  violating  a  rule. 

Third  (twenty-first  assignment).  This  com- 
plains of  the  tenth  paragraph  of  the  charge, 
the  substance  of  which  was  that  if  from 
the  evidence  the  Jury  found  that  plaintiff 
attempted  to  get  on  the  end  of  the  car  in 
violation  of  the  rule  as  it  approached  him, 
then  in  doing  so  he  would  have  violated  the 
rule,  and  they  should  so  find;  but  if  after 
the  end  of  the  car  had  passed  him  and  be 
attempted  to  get  up  on  the  side  of  the  car, 
intending  thereafter  to  place  himself  on  the 
end  of  the  car  to  open  the  knuckle,  that 
his  act  would  not  be  within  the  purview  of 
the  rule,  or  in  violation  thereof.  The  court 
then  proceeded  to  say  that,  if  they  found 
that  plaintiff  violated  the  rule  in  getting 
upon  or  in  attempting  to  get  upon  the  car, 
it  was  still  a  question  for  them  to  determine 
whether  or  not  such  violation  was  negligence 
and  contributed  to  bring  about  plaintiff's 
injury  "and  If  you  believe  from  the  evidence, 
in  getting  upon  or  in  attempting  to  get  upcm 
said  car,  he  got  upon  or  attempted  to  get 
upon  the  side  of  same,  not  in  violation  of 
said  rule,  it  ia  your  duty  to  determine  wheth- 
er or  not,  in  so  getting  upon  or  in  attempt- 
ing to  get  upon  said  car,  he  was  guilty  of 
negligence,  and  you  will  determine  from  the 
evidence  under  all  the  surrounding  circum- 
stances bearing  upon  the  issues  as  to  wheth- 
er or  not  the  mounting  or  attempted  mount- 
ing of  said  car  in  the  way  plaintiff  did. 
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whether  In  violation  of  said  rule  or  not,  was 
negligence  on  his  part,  and  contributed  to 
bring  about  his  injury,  and,  If  you  believe 
It  was  negligence  so  contributing,  your  ver- 
dict wUi  be  for  tbe  defendant."  It  is  now 
well  settled  In  this  state  that  the  viola- 
tion of  a  rule  Is  not  negligence  per  se.  And 
the  violation  of  a  rule  as  constituting  a 
defense  must  be  submitted  to  the  jury,  If 
there  is  a  phase  of  the  case  in  the  evidence 
which  would  tend  to  excuse  the  servant  from 
observing  it,  or  the  act  would  be  consistent 
with  ordinary  care.  And  such  issue  should 
always  be  submitted  imless  the  act  done  in 
violation  of  the  rule  is  palpably  negligent 
By.'  V.  Adams,  94  Tex.  100,  58  S.  W.  831. 
The  portion  of  the  rule  which  the  above 
charge  has  reference  to,  viz.,  "Employees 
are  warned  not  to  attempt  to  get  on  the 
end  of  a  car  as  it  apt>roaches  them,"  might 
or  might  not  be  found  to  apply  to  tbe  evi- 
dence in  this  case,  and  it  clearly  has  no 
application  except  where  the  employes  at- 
tempted to  mount  the  end  of  an  approaching 
car.  It  bad  no  application  to  an  attempt  to 
get  up  the  side  of  a  car.  The  court  left 
it  to  the  Jury  to  determine  whether  or  not 
plaintiff  attempted  to  get  upon  the  end  of 
the  car,  or  upon  the  side  of  the  car,  and 
correctly  told  them  that  the  former  would 
be  a  violation  of  the  rule  and  the  latter  not 
But  the  ultimate  test  was  the  question  of 
negligence  In  what  plaintiflf  did— whether  his 
act  was  in  violation  of  tbe  rule  or  not — and 
the  Jury  must  have  found,  under  this  charge, 
that,  under, all  tbe  facts  and  circumstances 
of  the  case,  the  act  was  not  negligent 

In  this  connection  appellant  claims  that 
the  paragraph  of  the  charge  jinder  considera- 
tion was  erroneous  in  assuming  that  plain- 
tUT,  in  attempting  to  get  upon  the  side  of 
tbe  car,  was  not  attempting  to  Jump  on  a 
train  in  rapid  motion,  which  was  also  pro- 
hibited by  the  rule.  The  paragraph  had  ex- 
press reference  only  to  that  portion  of  the 
rule  which  says,  "Employees  are  warned 
not  to  attempt  to  get  upon  the  end  of  a  car 
as  it  approaches  them,"  and  to  nothing  else. 
It  did  not  mention  the  matter  of  Jumping 
"on  or  off  trains  In  rapid  motion."  Nor 
do  we  And  where  the  court  charged,  or  was 
asked  to  charge,  on  this  portion  of  the  rule. 
That  portion  of  the  rule  was  a  part  of  the 
evidence  which  the  Jury  had  before  them  in 
determining  the  ultimate  issue,  viz.,  Was 
plaintiff  guilty  of  negligence  in  doing  what 
he  did  on  this  occasion?  There  was  a  gen- 
eral charge  requested  by  defendant  to  the 
effect  that  plaintiff  violated  the  rule  No.  306, 
and  therefore  to  find  for  defendant  but 
from  what  has  been  stated  it  would  not  have 
been  proper  to  give  it 

Fourth  (twenty-second  assignment).  The 
charge  was  erroneous,  appellant  says  (be- 
cause there  was  dothlng  in  the  evidence  to 
indicate  any  excuse  for  tbe  violation  of  tbe 
rule),  in  charging  that  if  it  was  violated  by 
an  attempt  to  get  on  the  end  of  the  car, 


still  It  was  for  tbe  Jury  to  determine  wheth- 
er or  not  the  violation  of  It  was  negligence 
and  contributed  to  plaintiff's  injury.  It  is 
contended  that  If  the  rule  was  violated,  the 
evidence  was  such  as  made  It  necessary  for 
the  court  to  charge  that  he  was  guilty  of 
negligence  as  a  matter  of  law;  and  also  con- 
tended that  such  violation  necessarily  con- 
tributed to  the  bringing  about  of  the  injury. 
The  rule  was  violated,  of  course,  if  plain- 
tiff attempted  to  get  on'  the  end  of  this  car 
as  distinguished  from  tbe  side  of  the  car. 
The  court  so  told  the  Jury.  It  is  doubtful 
that  there  was  any  evidence  that  plaintiff 
attempted  to  get  upon  the  end  of  the  car, 
In  the  meaning  of  the  rule,  which  we  think 
meant  the  front  of  the  car.  All  the  testi- 
mony seems  to  Indicate  that  his  attempt 
was  to  get  upon  the  car  on  tbe  brake  beam 
on  the  side,  and  if  this  is  so,  tbe  charge  was 
favorable  to  defendant.  However,  in  any 
event  the  issues  of  plalntUTs  negligence 
and  of  it  being  the  proximate  cause  or  con- 
tributing to  his  injury  were  matters  which 
the  court,  under  the  testimony,  could  not 
properly  have  assumed. 

The  twenty-third  assignment,  complaining 
of  the  fourth  paragraph  of  the  charge,  pre- 
sents this  proposition:  "As  the  evidence 
shows  that  the  coke  on  which  plaintiff  says 
he  stepped  was  in  defendant's  yard  as  a 
consequence  of  the  ordinary  movement  and 
switching  of  cars  loaded  with  coke  in  the 
yard,  and  was  a  mere  temporary  and  transi- 
tory condition,  arising  naturally  out  of  tbe 
very  business  of  switching  coke  cars  In  which 
plaintiff  was  engaged,  the  presence  of  the 
said  coke  was  not  a  defect  within  the  mean- 
lug  of  said  chapter  163  of  the  Acts  of  the 
Twenty-Ninth  Legislature  of  Texas."  Plain- 
tiff was  not  engaged  at  the  time  in  working 
with  coke  cars  from  which  the  coke  in  ques- 
tion fell;  the  car  being  switched  was  a  furni- 
ture car.  The  testimony  shows,  however, 
that  coke  cars  were  bandied  in  the  yard, 
and  that  coke  would  drop  from  them  in 
switching.  But  It  was  the  practice  to  keep 
the  yard  clear  of  coke.  Tbe  coke  in  ques- 
tion, about  a  bushel  in  quantity,  was  shown 
to  have  been  there  three  or  four  hours  at 
least.  The  presence  of  coke  left  lying  on  the 
ground  was  undoubtedly  a  defect  in  tbe 
premises  within  the  meaning  of  the  act. 

The  twenty-fourth  assignment  complains 
of  said  paragraph  in  not  only  considering 
tbe  presence  of  the  coke  a  defect,  but  In 
charging  that,  "where  the  servant  knows 
of  a  defect  and  danger  arising  out  of  the 
negligence  of  the  railway  or  Its  servants, 
he  does  not  assume  tbe  risk  from  such  de- 
fect and  danger,  where  the  railway  or  his 
superior  in  the  work  also  knew  of  such  de- 
fect within  a  time  reasonably  sufficient  to 
have  remedied  the  same  before  the  accident 
occurred."  We  may  here  state  that  the  court 
in  another  part  of  its  charge  defined  correct- 
ly what  it  meant  by  the  word  "superior," 
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which  answers  one  of  appellant's  proposi- 
tions. But  we  see  no  answer  to  the  prop- 
osition that  there  was  no  eTldence  that  the 
employer,  or  any  one  Intrusted  by  the  em- 
ployer -with  authority  to  remove  or  cause 
to  be  removed  the  colce,  had  knowledge  of 
the  presence  of  the  coke  upon  which  plain- 
tiff stumbled.  We  And  that  the  paragraph 
No.  11^  of  the  charge  complained  of  by  the 
twenty-sixth  assignment,  which  directly  sub- 
mits the  issue  of  assumed  risk,  emiMdies  the 
same  mistake.  The  defense  of  assumed  risk 
was  not  properly  submitted  when  the  Jury 
were  charged  that  they  must  believe,  among 
other  things,  that  neither  the  company  nor 
the  sujwrlor  knew  of  the  presence  of  the 
coke  at  said  place,  when  the  evidence  failed 
to  show  that  either  had  such  knowledge. 
The  statute  of  19Q5,  on  "Assumed  Risk," 
where  it  speaks  oi  the  employer's  or  su- 
perior's knowledge  of  the  defect  and  danger, 
means  actual  knowledge. 

The  same  matter  is  referred  to  by  the 
twenty-flfth  assignment  of  error. 

The  twenty-seventh  Is  overruled.  Kansas 
City  Con.  Smelting  &  Refining  Co.  v.  Tay- 
lor (Tex.  Civ.  App.)  107  S.  W.  893. 

The  twenty-eighth  is  also  overruled. 

Reversed  and  remanded. 


INTERNATIONAL  &  G.  N.  R.  CO.  v.  TINON 

et  al.t 

(Court  of  Civil  Appeals  of  Texas.     March  4, 

1009.     Rehearing  Denied  April  1,  1909.) 

1.  Railroads  (§  350*)— Accidents  at  Cross- 
ings—Duty TO  Stop,  Look,  and  Listen — 
Question  fob  Jury. 

The  failure  of  a  person  approaching  a  rail- 
way crossing  to  stop,  look,  and  listen  is  not 
negligence  as  matter  of  law. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  SS  1169-1176;    Dec.  Dig.  §  350.*] 

2.  Negligence  (§  136*)— Contributory  Neg- 
ligence— Actions — Questions  for  Jury. 

If  reasonable  men  might  fairly  differ  wheth- 
er, under  the  existing  conditions,  decedent  act- 
ed as  an  ordinarily  prudent  person  would  have 
acted,  he  cannot  be  held  negligent  as  matter 
of  law. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  8§  333-346;   Dec.  Dig.  §  136.*] 

8.  Railroads  (5  350*)—Acci dents  at  Cross- 
ings—Actions—Question yoB  Jury — Neo- 

UGENCE. 

In  an  action  for  the  death  of  a  person  at 
a  railway  crossing,  whether  decedent  was  negli- 
gent in  going  upon  the  crossing  under  the  cir- 
cumstances held  under  the  evidence  for  the  jnty. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  350.*] 

4.  Railboads  (S  350*)>— Accidents  at  Cross- 
ings—Actions— Questions  FOB  Juby— Dis- 
covered Peril. 

In  an  action  for  the  death  of  a  person  kill- 
ed by  a  train  at  a  crossing,  evidence  held  to 
justify  the  submission  of  the  issue  whether  de- 
cedent's danger  was  discovered  by  the  fireman 
In  time  to  have  averted  the  injury  with  the 
means  at  hand. 

[Eli.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  350.*] 


5.  Evidence  (8  590*)- Weight  and  Suffi- 
ciency—Credibility  OF  Witnesses. 

In  an  action  for  the  death  of  a  person  kill- 
ed by  a  train  at  a  crossing,  the  jury  in  deter- 
mininp;  the  question  of  discovered  peril  could 
disbelieve  testimony  of  the  fireman  and  engineer 
that  the  fireman  was  busy  firing  the  engine, 
and  believe  the  testimony  of  decedent's  sister, 
who  saw  the  accident,  that  a  man  was  in  the 
window  on  the  fireman's  side  of  the  cab,  and 
infer  therefrom  that  the  man  was  the  fireman. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  500.  •] 

S.  Railboads  (S  348*)— Accidents  at  Cross- 
ings—Actions —  Evidence  —  Discovered 
Peril. 

In  an  action  for  the  .death  of  a  person 
killed  by  a  train  at  a  crossing,  evidence  held  to 
support  findings  that  the  fireman  discovered 'de- 
cedent's peril  in  time,  that  he  might  by  the 
means  at  hand,  and  with  regard  to  the  duty 
owed  the  railroad  company  and  the  persons  on 
the  train,  have  averted  the  accident,  and  failed 
to  use  such  means. 

[Ed.  Note.— For  other  cases,  see  Raihroada, 
Dec  Dig.  {  348.*] 

Appeal  from  District  Court,  Hays  County: 
It.  W.  Moore,  Judge. 

Death  action  by  Abe  and  Mary  Tinon 
against  the  International  &  Great  Northern 
Railroad  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Eva  Tinon,  a  negro  girl  about  16%  years 
old,  on  November  28,  1904,  was  struck  by 
one  of  appellant's  passenger  trains  and 
killed  at  a  point  where  a  public  road  crossed 
appellant's  track.  In  an  action  for  damages 
alleged  to  have  been  suffered  by  them  by 
reason  of  her  death,  appellees  (her  father 
and  mother)  recovered  a  Judgment  against 
appellant  for  the  sum  of  $500.  The  appeal  is 
from  that  Judgment 

The  negligence  alleged  in  the  petition  was 
the  failure  of  appellant's  employes  in  charge 
of  its  train,  as  same  approacbed  the  cross- 
ing, to  blow  the  whistle  and  ring  the  bell 
of  the  locomotive,  their  failure  to  keep  a 
lookout  for  persons  traveling  upon  the  pub- 
lic road  and  about  to  cross  said  track,  and 
their  failure,  after  discovering  the  perilous 
position  of  the  deceased,  to  use  the  means 
they  should  have  used  to  avoid  injuring  her. 
The  defense  relied  upon  was  contributory 
negligence  on  the  part  of  deceased,  in  that 
as  she  approached  the  crossing  she  failed  to 
look  and  listen  for  the  train,  but,  instead, 
carelessly  ran  upon  the  track  at  a  time  when 
she  knew  the  train  was  rapidly  approacbing 
and  almost  upon  the  crossing. 

From  the  evidence  it  appeared:  That  ap- 
pellant's line  of  railroad  at  the  point  where 
It  crossed  a  public  road  ran  north  and  south; 
that  a  public  road  running  from  west  to 
east,  at  a  point  about  identical  with  the 
west  line  of  the  right  of  way  of  the  rail- 
road, divided  Into  two  prongs,  one  of  whlcli 
extended  east  across  the  track  of  the  rail- 
road, and  the  other  of  which  extended  north 
along  and  parallel  with  the  west  boundary 
line  of  said  right  of  way;    that  from   the 
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point  where  the  public  road  crossed  the  rail- 
road to  a  point  south  about  250  to  SOO  yards, 
■where  It  curved  to  the  west,  the  track  of 
the  railroad  was  straight  and  slightly  up- 
grade; that  for  some  distance  west  the  public 
road  as  it  approached  the  crossing  over  the 
railroad  was  also  straight;  and  that  between 
said  public  road  as  It  so  approached  said 
crossing  from  the  west  and  the  right  of  way 
for  the  railroad  south  of  the  crossing  was  a 
field  Inclosed  In  part  by  a  fence  along  the 
south  line  of  the  road  and  west  line  of  the 
right  of  way.  It  further  appeared  from  the 
evidence:  That  at  about  9  o'clock  on  the 
momlDg  of  November  28,  1904,  deceased  and 
her  sister  Rose,  then  about  30  years  of 
age,  started  to  go  afoot  from  a  point  on  the 
public  road  west  of  the  crossing  to  a  point 
east  of  the  crossing;  that  at  the  time  the 
wind  was  blowing  strongly  from  the  south; 
that  deceased  was  wearing  a  sunbonnet, 
which  extended  down  and  out,  covering  the 
sides  of  her  head  and  face,  and  which  was 
tied  on  to  her  head  because  of  the  wind; 
that  her  sister  was  wearing  an  ordinary  hat 
pinned  on  to  her  head;  that  as  they  ap- 
proached the  crossing  deceased  and  her  sis- 
ter, who  had  been  Jumping  and  skipping 
along  the  road,  raced  towards  the  crossing, 
the  former  being  a  short  distance  ahead  of 
her  sister;  that  at  the  same  time  appellant's 
north-bound  passenger  train  was  approach- 
ing the  crossing  at  a  speed  of  between  40 
and  60  miles  an  hour,  and  making  very  little 
noise;  and  that  deceased,  as  she  reached 
the  crossing,  and  while  running  across  the 
same,  was  struck  by  the  locomotive  pulling 
the  train  and  thereby  instantly  killed. 

S.  R.  Fisher,  J.  H.  Tallichett,  S.  W.  Fisher, 
and  Jno.  M.  King,  for  appellant  Will  O. 
Barber,  for  appellees. 

WILLSON,  a  J.  (after  stating  the  facts 
as  above).  The  testimony  was  conflicting 
as  to  whether  appellant's  employes  In  charge 
of  Its  engine,  as  was  required  by  law  (Sayles' 
Ann.  Civ.  St  1897,  art  4S0T),  blew  the 
whistle  and  rang  the  bell  thereof  as  the 
train  approached  the  crossing.  It  Is  not 
contended  that  the  evidence  was  not  suffi- 
cient to  support  a  finding  by  the  Jury  that  in 
those  respects  appellant  was  negligent  The 
contention  is  that  the  Judgment  Is  erroneous 
because  the  evidence  showed  the  deceased 
to  have  been  guilty  of  negligence  contribut- 
ing to  the  cause  of  her  death,  and  did  not 
show  that  her  perilous  position  was  discover- 
ed by  appellant's  employes,  or,  if  it  was,  that 
it  was  discovered  in  time  to  enable  them  In 
tlie  exercise  of  proper  care  to  avoid  In- 
flicting upon  her  the  injury  resulting  in 
ber  death. 

The  evidence  was  undisputed  that  the  de- 
ceased did  not  stop  and  look  or  listen  for  the 
train  before  crossing  in  front  of  It  It  was 
undisputed  that  had  she  done  so  she  could 
have  seen,  if  she  could  not  have  heaid  it 


approaching  from  the  south;  but  the  fact 
that  she  did  not  so  stop,  or  look,  or  listen 
did  not  as  matter  of  law  establish  that  she 
was  negligent  Railway  Co.  v.  Chapman,  57 
Tex.  75;  Railway  Co.  v.  Frugia,  43  Tex.  Civ. 
App.  48,  95  S.  W.  563;  Railway  Co.  v.  Ander- 
son, 76  Tex.  251,  13  S.  W.  196.  The  ques- 
tion therefore  Is:  Was  there  other  evidence 
which,  when  considered  in  connection  with 
that  fact  required  the  court  to  say  as  a 
matter  of  law  that  deceased  was  guilty  of 
contributory  negligence?  There  was  evi- 
dence that  the  train  was  due  to  pass  the 
point  where  the  accident  occurred  at  about 
b  o'clock  on  the  morning  It  occurred,  and 
that  deceased  knew  it  was  due  to  pass  at 
about  that  time.  There  vras  evidence  that 
on  the  morning  of  the  accident  the  train  was 
12  or  15  minutes  late.  There  was  no  evi- 
dence showing  that  deceased  knew  it  was 
late,  and  tliat  It  had  not  passed  the  gross- 
ing; nor  was  there  any  evidence  showing 
that  she  knew  the  time  of  the  day,  and 
that  It  was  about  time  for  it  to  pass.  There 
was  no  evidence  showing  about  how  many 
trains  usually  passed  over  the  crossing  dur- 
ing a  day.  There  was  evidence  that  a  high 
wind  was  blowing  from  the  south,  and  there 
was  evidence  that  deceased  was  wearing  a 
bonnet  so  tied  on  and  about  her  bead,  ears, 
and  face  as  to  render  it  more  difficult  than 
it  otherwise  would  have  been  for  hee  to  hear 
or  see  the  train  as  it  approached  the  cross- 
ing. There  was  evidence  that  by  looking  to 
her  right  across  the  field  as  she  ran  toward 
the  crossing  she  could  have  seen  the  train 
approaching  from  a  point  on  the  railroad 
at  least  250  to  300  yards  south  of  and  to 
the  crossing.  And,  finally,  there  was  evi- 
dence that  without  looking  to  the  right  or  to 
the  left  she  ran  along  the  public  road  to  the 
crossing  and  in  front  of  the  train  as  it 
reached  the  same. 

The  test  which  should  be  applied  In  de- 
termining whether  the  testimony  referred  to 
required  the  court  as  matter  of  law  to  say 
deceased  was  guilty  of  negligence  or  not  Is: 
Should  it  be  said  that  the  minds  of  reason- 
able men  fairly  might  have  differed  upon  the 
question  as  to  whether  in  going  upon  the 
crossing  under  the  circumstances  shown  by 
said  testimony  she  acted  as  an  ordinarily 
prudent  person  would  have  acted  or  not? 
Railway  Co.  v.  Ives,  144  U.  S.  417,  12  Sup. 
Ct  679,  36  L.  Ed.  485.  We  think  reasonable 
men  fairly  might  have  difTered  as  to  the 
nature  of  her  act,  and  that  the  issue  prop- 
erly was  submitted  to  the  Jury.  A  rea- 
sonable man  fairly  might  have  concluded, 
it  seems  to  us,  that  if  deceased  knew  it  was 
about  the  time  the  train  was  due  to  pass  the 
crossing,  she  was  ignorant  of  the  fact  that 
it  was  running  behind  its  schedule  time,  and 
that  It  had  not  passed;  or  that  if  she  knew 
It  had  not  passed,  she  was  ignorant  of  the 
fact  that  it  was  about  the  time  for  it  to 
pass.     In  the  absence  of  evidence  showing 
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bow.tralni  nsaally  approached  and  passed 
tbe  'crossing,  instead  of  indulging  tbe  pre- 
sumption that  deceased  should  have  expect- 
ed the  train  to  approach  and  pass  the  cross- 
lag,  as  it  did,  almost  noiselessly  and  at  an 
unusual  speed,  in  favor  of  appellant's  con- 
duct having  been  blameless,  such  a  man  fair- 
ly might  have  Indulged  the  presumption 
(Meadows  v.  Insurance  Co.,  129  Mo.  76,  31 
S.  W.  583,  SO  Am.  St.  Rep.  427)  that  she  had 
a  right  to  believe,  from  tbe  manner  In  which 
she  had  before  heard'  and  seen  trains  ap- 
proach and  pass  tbe  crossing,  that  a  train 
approaching  It  would  by  its  mere  movement 
make  such  usual  noises  as  would  warn  her 
of  its  approach,  and  travel  at  such  a  usual 
speed  as  would  enable  her  when  so  warned 
to  so  act  as  to  protect  herself  from  injury 
by  it  Such  a  man  might  further  have  con- 
cluded that  always  before  appellant's  em- 
ployes in  charge  of  the  engine  had,  as  they 
testified  they  had,  given  warning  of  the  ap- 
proach of  the  train  to  the  crossing  by  blow- 
ing tbe  whistle  and  ringing  the  bell  of  the 
engine,  as  was  required  by  law,  and  that 
she  bad  a  right  on  the  occasion  when  she 
was  killed  to  rely  not  only  on  such  employes 
complying  with  the  law,  but  upon  their 
acting  as  they  before  had  acted  in  giving 
warning  of  the  approach  of  the  train.  From 
one  or  all  of  such  conclusions,  such  a  man, 
we  think,  might  have  reached  as  the  ulti- 
mate one  the  conclusion  that  deceased  was 
not  guilty  of  negligence  contributing  to  the 
injury  causing  her  death.  Railway  Co.  v. 
Wagley,  15  Tex.  Civ.  App.  808*  40  S.  W.  639; 
Frugla  V.  Railway  Co.,  36  Tex.  Civ.  App. 
648,  82  8.  W.  816;  Railway  Co.  v.  WiUard 
(Tex.  Civ.  App.)  98  S.  W.  220;  Railway  Co. 
V.  BalUett  (Tex.  Civ.  App.)  107  S.  W.  908; 
Railway  Co.  v.  Cardena,  22  Tex.  Civ.  App. 
300,  54  S.  W.  313. 

The  engineer  testified  that  he  was  in  his 
proper  position  in  the  cab  on  the  right-hand 
Bide,  keeping  a  lookout  on  the  track  north, 
and  that  he  did  not  see  deceased  until  after 
his  engine  struck  her.  The  fireman  was  en- 
gaged, he  testified,  in  firing  the  engine,  was 
not  keeping  a  lookout,  did  not  see  deceased 
before  tbe  engine  struck  her,  and  did  not 
know  the  engine  had  struck  any  one  until  the 
engineer,  as  he  applied  tbe  brakes  to  the 
train,  remarked,  "We  have  struck  some  one," 
or  sometblng  to  that  effect  The  fireman's 
proper  position  in  the  cab,  when  he  was  not 
engaged  in  firing  the  engine,  was  on  tbe  left- 
hand  side  thereof.  From  that  position,  from 
the  curve  south  250  to  300  yards  to  the  cross- 
ing, he  could  have  seen  deceased  and  her 
sister  as  they  approached  the  crossing.  He 
testified  that  he  moved  from  that  position 
and  began  firing  the  engine  at  a  point  about 
one-fourth  of  a  mile  south  of  the  crossing. 
Tbe  engineer  testified  that  the  fireman  so 
moved  when  they  had  reached  a  point  about 
200  yards  south  of  the  crossing,  and  from 
that  point  until  they  passed  tbe  crossing  was 


"down  keeping  fire,"  where  be  "could  not  see 
outside."  The  engineer  further  testified: 
"I  was  not  In  the  window  on  the  left-band 
side  that  day  when  I  passed  that  crossing, 
and  my  fireman  was  not  I  don't  know  that 
any  one  standing  on  the  left  side  of  the  track 
could  see  me  where  I  was.  I  know  be 
couldn't  see  the  woman.  I  don't  know  wheth- 
er he  saw  her  before  be  got  off  the  box  or 
not"  Deceased's  sister  testified:  "There 
was  a  man  In  the  engine  on  the  side  next  to 
me.  I  saw  him.  He  was  in  the  little  window 
that  is  in  the  engine.  I  don't  know  whether 
there  was  a  man  on  the  other  side  or  not  I 
never  noticed  that  man  in  the  window  and 
cannot  give  a  description  of  him."  The  only 
wound  found  on  deceased's  person  by  tbe 
physician  who  examined  same  a  short  time 
after  her  death  was  a  bruise  or  crushed  place 
in  her  right  side,  "rl^t  about  tbe  point  of 
her  back  and  side,  under  the  shoulder  blade 
and  to  the  right  of  the  backbone."  The  en- 
gineer testified  that  if  the  guard  knife  of  the 
pilot  to  the  engine  bad  struck  ber  it  would 
have  left  signs  thereof  on  ber  leg,  and  that  if 
she  was  "standing  up  coming  across  the  track 
running"  a  bumper  "on  the  side  of  the  en- 
gine could  have  caught  her  right  In  the  side." 
Tbe  bumper  he  referred  to,  be  further  testi- 
fied, was  a  piece  of  timber  about  8  by  12 
Inches  In  size,  extending  across  the  front  of 
the  engine  and  out  about  6  inches  beyond 
each  rail  of  the  track.  The  engineer  further 
testified  that,  had  he  a  hundred  yards  before 
reaching  the  crossing  "applied  the  air  in  tbe 
emergency,  it  would  have  checked  the  train 
very  appreciable  before  I  got  to  tbe  crossing." 
We  are  of  the  opinion  that  the  testimony 
referred  to  made  it  proper  to  submit  to  tbe 
Jury  as  an  issue  in  tbe  case  whether  de- 
ceased's perilous  position  was  discovered  by 
the  fireman  or  not,  and.  If  it  was,  whether  or 
not  it  was  discovered  in  time  to  have  en- 
abled blm  by  the  means  at  band  to  have 
averted  the  Injury  resulting  in  her  death. 
Had  deceased,  known  that  the  train  was  ap- 
proaching, and  that  It  was  so  close  to  tbe 
crossing,  ber  position  would  not  have  been 
one  of  peril,  for  by  stopping  before  she  reach- 
ed the  crossing  she  could  have  effectually 
prevented  injury  to  herself  from  the  train. 
Her  peril  was  due  to  her  Ignorance  of  the 
fact  that  the  train  was  approaching  and  so 
close  to  the  crossing.  Railway  Co.  v.  Finn 
(Tex.  Civ.  App.)  107  S.  W.  99;  Railway  Co.  v. 
Munn  (Tex.  av.  App.)  ICC  S.  W.  445 ;  Rail- 
way Co.  v.  Ball,  96  Tex.  624,  73  S.  W.  4. 
Is  the  evidence  sufficient  to  support  a  find- 
ing that  the  fireman  discovered  that  she  was 
so  ignorant?  The  Jury  had  a  right  to  disbe- 
lieve the  testimony  of  tbe  fireman  and  the 
engineer  that  the  former  was  engaged  In  fir- 
ing the  engine  as  they  approached  the  cross- 
ing, and  a  right  to  believe  the  testimony  of 
deceased's  sister  that  a  man  was  In  tbe  win- 
dow on  the  fireman's  side  of  tbe  cab,  and 
from  ber  testimony  infer  that  that  man  was 
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the  fireman.  Railway  Ck).  v.  Craig,  85  Tex. 
ClT.  App.  548,  80  S.  W.  866 ;  Brown  v.  Griffin, 
71  Tex.  650,  9  S.  W.  546;  Railway  Co.  v. 
Ball,  96  Tex.  624,  75  S.  W.  4 ;  RaUway  Co.  v. 
Finn  (Tex.  Civ.  App.)  107  S.  W.  94.  They 
had  a  right  to  further  Infer,  If  the  fireman 
was  In  a  position  to  see  deceased  as  she  ap- 
proached the  crossing,  that,  in  the  discharge 
of  bla  duty  to  keep  a  lookout  for  persons  on 
the  public  road  at  or  near  the  crossing,  he  did 
see  her,  and  that,  seeing  her,  he  knew  she 
was  approaching  the  crossing  from  the  west, 
on  a  run,  at  a  time  when  a  high  wind  then 
blowing  was  calculated  to  distract  her  senses 
of  sight  and  bearing,  already  more  or  less 
Impeded  by  a  bonnet  she  was  wearing,  and 
apparently  was  oblivious  to  the  fact  that  a 
swiftly  and  almost  silently  moving  train, 
running  behind  its  schedule  time,  was  ap- 
proaching the  same  crossing.  If  the  Jury 
might  have  found  that  the  fireman  knew  so 
much,  what  deductions,  if  any,  were  they  au- 
thorized to  draw  from  such  knowledge  on 
bis  part?  We  believe  they  were  authorized 
to  infer  that  he  knew  that  her  intention 
ml^t  be  to  continue  running  and  so  pass 
over  the  crossing,  that  she  at  the  time  might 
be  ignorant  of  the  fact  that  the  train  was  ap- 
proaching and  so  near  to  the  crossing,  and 
that  because  of  the  bonnet  she  was  wearing, 
the  strongly  blowing  wind,  the  absence  of 
noise  in  the  movement  of  the  train,  and  its 
rapid  speed,  she  might  not  discover  its  ap- 
proach In  time  to  save  herself  from  Injury 
by  It  If  the  Jury  might  have  Inferred  the 
fireman  knew  so  much,  then  we  think  they 
might  have  concluded  that  he  discovered  be- 
fore the  train  reached  the  crossing  that  de- 
ceased was  in  a  position  of  peril  from  It. 
To  require  further  evidence  as  a  support 
for  such  a  conclusion  by  the  Jury,  we  think, 
"would  be,"  as  was  said  by  Judge  Gill  In 
Railway  Co.  v.  Munn  (Tex.  Civ.  App.)  102  S. 
W.  445,  "to  require  that  a  case  of  murder  be 
established"  In  order  to  show  a  liability  on 
the  ground  of  discovered  peril. 

Assuming,  then,  that  the  evidence  was  suffi- 
cient to  support  a  finding  that  the  fireman 
discovered  deceased's  perilous  position,  the 
question  remaining  is:  Was  the  evidence 
sufficient  to  support  a  finding  that  he  discov- 
ered it  in  time,  by  the  means  at  hand,  and 
with  regard  to  the  duty  he  owed  appellant 
and  the  persons  on  the  train,  to  have  averted 
the  consequence  to  deceased  which  followed? 
The  question,  we  think,  should  be  answered 
in  the  affirmative.  If  the  evidence  was  suffi- 
cient to  support  a  finding  by  the  Jury  that  the 
fireman  discovered  deceased's  perilous  posi- 
tion. It  was  sufficient  to  support  the  further 
finding  that  he  discovered  it  at  least  as  far 
south  as  the  point  where  the  train  left  the 
curve  as  it  approached  the  crossing,  or  at  a 
distance  south  of  the  crossing  of  250  or  300 
yards.  The  evidence  further  was  sufficient  to 
support  a  finding  that,  if  he  did  discover  de- 


ceased In  her  perilous  position,  be  resorted 
to  none  of  the  means  at  hand,  either  to  warn 
her  of  her  danger,  or  to  stop  or  so  decrease 
the  speed  of  the  train  as  to  avoid  injury  to 
her.  The  preponderance  of  the  testimony  was 
that  he  neither  blew  the  whistle  nor  rang  the 
bell  of  the  locomotive  as  it  approached  the 
crossing,  and  the  testimony  was  uncontradict- 
ed that  no  effort  was  made  to  stop  the  train 
or  to  lessen  the  speed  at  which  it  was  mov- 
ing. It  ought  to  be  assumed  that  had  he 
sounded  the  whistle  or  rung  the  bell  de- 
ceased would  have  heard  same,  and  that, 
hearing  same,  she  would  have  so  acted  as  to 
prevent  injury  to  herself.  Furthermore,  the 
engineer  testified  that  the  speed  with  which 
the  train  was  moving  could  have  been  "very 
appreciably"  checked  before  the  train  reach- 
ed the  crossing  by  an  application  of  "the  air 
In  emergency"  to  the  brakes  at  a  point  100 
yards  south  from  the  crossing.  So,  if  sound- 
ing the  whistle  and  ringing  the  bell  when  de- 
ceased's position  was  discovered  should  have 
proved  ineffectual  in  preventing  her  from 
running  onto  the  crossing  in  front  of  the 
train,  the  injury  to  her  In  all  probability 
might  have  been  avoided  by  so  applying  the 
air  to  the  brakes.  The  testimony  tends  to 
support  the  conclusion  that  she  was  struck  by 
the  end  of  the  pilot  beam  Just  after  she  had 
crossed  and  reached  the  east  side  of  the 'track. 
If  she  was  then  struck,  it  is  apparent  that 
the  least  lessening  of  the  speed  of  the  train 
would  have  enabled  her  safely  to  pass  the 
crossing.  Railway  Co.  v.  Munn  (Tex.  Civ. 
App.)  102  S.  W.  444;  Beaty  v.  Railway  Co. 
(Tex.  Civ.  App.)  91  S.  W.  365 ;  Railway  Co. 
V.  Scarborough  (Tex.  Civ.  App.)  104  S.  W. 
412. 
The  Jiudgment  is  affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 

ROGERS. 

(Court  of  Civil   Appeals  of  Texas.     Feb.   13, 

1909.    On  Rehearing,  April  3,  1909.) 

1.  Master  akd  Servant  (§  293*)— Injuries 
TO  Servant— Instbuctions — Applicabilitt 
TO  Evidence. 

In  an  eninneer's  action  for  injuries  sus- 
tained in  a  collision  with  another  train  which 
was  compelled  to  stop  because  of  a  broken  ec- 
centric, the  evidence  was  that,  when  the  latter 
train  gave  the  signal  indicating  that  it  was  go- 
ing to  stop,  the  conductor  immediately  got  off 
the  train  before  it  stopi^ed  and  ran  back  to  flag 
plaintiff's  train,  having  gone  4%  telegraph 
poles,  wlien  he  saw  it  approaching  and  signaled 
it  to  stop,  and  that  an  engineer  should  imme- 
diately stop  his  train  when  an  eccentric  broke. 
The  company's  rules  required  one  torpedo  to  be 
placed  at  a  point  15  poles  from  the  rear  of  the 
train  when  it  was  detained  by  accident,  and 
others  at  a  greater  distance.  The  court,  after 
instructing  that  it  was  the  duty  of  the  employes 
in  charge  of  the  standing  train  to  send  back  a 
flagman  a  sufficient  distance  to  warn  the  ap- 
proaching train  to  prevent  a  collision,  and  if 
they  failed  to  send  back  a  flagman  in  time  to 
signal  the  approaching  train,  and  such  failure 
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was  negligence,  plaintiff  conid  recover,  was  re- 
quested to  chaise  that  if,  after  the  first  train 
gave  the  stop  signal,  its  condnctor  alighted  be- 
fore it  stopped  and  ran  bacli  as  great  a  di»- 
tance  as  a  reasonably  prudent  man  would  have 
done  under  the  circumstances  and  signaled  the 
approaching  train,  the  jury  should  find  for  de- 
fendant, though  the  conductor  did  not  go  bacli 
as  far  as  required  by  the  rules,  or  place  toi^ 
pedoes  on  the  track,  as  required  by  the  rules. 
jUeld,  in  view  of  the  evidence  and  the  charge 
already  given,  that  it  was  error  to  refuse  the 
charge   requested. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1156,  1157;  Dec.  Dig.  { 
293.*] 

2.  Dauaoes  ({  206*)  —  Evidence  —  Phtsical 
Examination. 

Defendant,  in  a  personal  injury  action,  can- 
not require  the  court  to  appoint  physicians  to 
examine  plaintiff,  or  compel  plaintiff  to  sub- 
mit to  such  an  examination. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §  531 ;  Dec.  Dig.  8  206  ;•  Discovery, 
Cent.  Dig.  H  92-98.] 

3.  Tbial  (§  122*)— Aboument  of  Counsel— 
Failure  to  Pboduce  Testimony. 

Where  the  nature  and  extent  of  plaintiff's 
injuries  was  seriously  controverted,  and  defend- 
ant did  not  offer  6xpert  testimony  on  the  sub- 
ject, it  was  prejudicial  error  for  plaintifTs  coun- 
sel to  say  in  argument  that  defendant's  counsel 
could  not  complain  of  the  lack  of  medical  testi- 
mony because  they  knew  that  defendant  could 
require  plaintiff  to  be  examined  by  competent 
physicians,  and,  if  he  refused  to  submit  thereto, 
could  require  tlie  court  to  appoint  physicians  to 
make  such  examination;  defendant  not  having 
such  right 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  299;   Dec.  Dig.  |  122.*] 

4.  Trial  (5  253*)  —  Irstbcotions-Cohfobic- 

ITT  to  KiEADINO- 

Where  the  petition  in  a  servant's  injury 
action  did  not  allege  negligence  of  the  engineer 
of  the  train  with  which  his  train  collided  in 
failing  to  give  signals  of  its  intention  to  stop 
sooner  than  he  did,  a  requested  instruction  was 
not  rendered  objectionable  by  ignoring  any  neg- 
ligence in  that  respect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  616 ;   Dec  Dig.  f  253.*] 

5.  Tbial  (I  192*)  —  Instructions  —  Assump- 
tion or  Facts  —  Facts  Established  bt 
Evidence. 

The  court,  in  its  instructions,  may  assume 
matters  shown   by   uncontradicted   evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  432;    Dec.  Dig.  S  19Z*] 

Appeal  from  District  Court,  Hill  County; 
W.  C  Wear,  Judge. 

Action  by  Harry  Rogers  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

This  was  a  suit  for  damages  for  personal 
injuries,  filed  by  tbe  appellee  In  the  district 
court  of  Hill  county,  Tex.,  tried  at  the  Janu- 
ary term,  1908,  and  resulting  In  a  verdict  for 
the  appellee  for  tbe  sum  of  $5,500.  Motion 
for  a  new  trial,  filed  by  appellant,  was  over- 
ruled on  February  3,  1908,  to  which  appel- 
lant excepted  and  gave  notice  of  appeal, 
which  was  duly  perfected. 

It  was  alleged  by  appellee:  That  be  was 
Injured  on  May  11,  1907,  while  acting  as  lo- 


comotlye  engineer  In  tbe  employ  of  appellant, 
in  charge  of  a  freight  train  belonging  to  ap- 
pellant; that  said  train  so  operated  by  ap- 
pellee ran  Into  and  collided  with  another 
train  of  appellant  a  short  distance  north  of 
Waco;  and  that  appellee  was  forced  to  Jump 
from  his  said  train  for  bis  own  safety  and 
protection,  and  received  the  Injury  sued  for 
herein.  It  was  alleged  that  the  employes  of 
appellant  in  charge  of  the  first  train  were 
negligent  in  stopping  said  train  at  the  place 
where  same  was  stopped,  and  that  they  neg- 
ligently failed  to  send  back  a  flagman  or  dan- 
ger signals  and  to  place  torpedoes  on  tbe 
track,  as  required  by  rules  of  the  appellant, 
in  time  to  enable  appellee  to  avoid  said  col- 
lision, and  tbat  it  was  negligent  In  permit- 
ting the  engine  on  said  first  train  to  become 
defective  and  out  of  repair.  In  addition  to 
a  general  denial,  the  appellant  presented  gen- 
eral and  special  pleas  of  assumed  risk  and 
contributory  negligence. 

Coke,  Miller  &  Coke  and  Ramsey  &  OdelU 
for  appellant.  Morrow  &  Smithdeal,  for  ap- 
pellee. 

BOOEHOUT,  J.  (after  stating  the  facts  as 
above).  On  the  morning  of  May  11,  1907,  ap- 
pellant's extra  train  No.  411,  In  charge  of 
Joe  Williams  as  conductor  and  Jim  Brown  as 
engineer,  left  Hlllsboro  for  Waco  over  appel- 
lant's line  of  railroad.  Tbe  train  consisted 
of  23  cars  and  a  caboose ;  10  of  the  cars  t>elDg 
loaded,  and  12  empty.  Five  minutes  after 
this  train  started  from  Hlllsboro,  another 
train  loaded  witb  coal,  consisting  of  20  cars 
and  a  caboose,  in  charge  of  conductor  Hop- 
kins and  Harry  Rogers,  appellee,  as  engineer, 
left  Hlllsboro,  over  appellant's  line  of  rail- 
road, for  Waco  following  extra  No.  411.  Just 
before  reaching  tbe  yard-limit  board  In  East 
Waco,  the  engineer  of  the  first  train  discov- 
ered tbat  an  eccentric  on  bis  engine  was 
broken,  and  be  gave  tbe  signal  that  be  was 
going  to  stop  and  to  protect  the  rear  end  of 
the  train.  The  evidence  shows  that:  "An 
'eccentric'  on  an  engine  Is  that  part  of  tbe 
engine  that  is  made  for  the  purpose  of  driv- 
ing the  valve  motion  and  Is  In  the  form  of 
a  circle.  On  tbe  outside  of  tbe  engine  It 
would  be  termed  by  mechanics  a  'crank,'  tbe 
same  thing  as  a  crank  motion;  In  other  words, 
to  convert  your  reciprocating  Into  linear  mo- 
tion in  tbe  line  you  have  it  to  drive  your 
valve  gear.  If,  in  the  operation  of  a  freight 
train,  a  locomotive  engineer  should  discover 
that  bis  eccentric  or  his  eccentric  strap  was 
broken,  he  should  stop  his  train  Immediately 
in  order  to  avoid  serious  damage  to  other 
parts  of  tbe  engine."  The  evidence  shows 
that,  before  extra  train  No.  411  came  to  a 
full  stop,  tbe  conductor  got  a  flag  and  got  off 
the  train  and  went  back  to  signal  the  ap- 
proaching train.  He  bad  only  time  to  go 
back  4%  telegraph  poles  when  he  came  in 
sight  of   the   approaching    freight   train   in 
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charge  of  appellee.  He  signaled  It  to  stop. 
It  was  shown  that  In  approaching  the  place 
of  the  accident  the  train  operated  by  appellee 
was  coming  downgrade,  through  a  cut,  and 
around  a  curve  at  such  a  rate  of  speed  that 
he  could  not  and  did  not  stop  the  train  be- 
fore It  reached  the  forward  train  standing  at 
a  distance  variously  estimated  from  three 
to  eight  car  lengths  outside  the  yard  limits. 
Appellee's  train  stnv^  the  standing  train  and 
pushed  it  forward  and  demolished  some  of  its 
cars. 

The  rules  of  appellant  governing  the  run- 
ning of  its  trains  applicable  to  the  facts  are 
as  follows: 

Rule  98(d):  "Third  class  and  extra  trains 
are  required  to  approach  and  pass  all  water 
tanks,  coal  chutes,  yards  and  stations,  com- 
pletely under  control.  Speed  must  be  reduced, 
and  the  englnemen  and  the  trainmen  must 
commence  to  get  their  train  in  hand  in  ample 
time  so  that  under  no  circumstances  what- 
ever, shall  it  be  possible  for  It  to  strike  any 
train,  car  or  engine  which  may  be  occupying 
the  track.  Responsibility  for  safety  rests 
with  the  approaching  third  class  or  extra 
train.  This  rule  must  not  be  construed  as  re- 
lieving englnemen  and  trainmen  of  respon- 
sibility for  accidents  resulting  from  failure 
to  comply  with  rules  87,  88  and  89." 

Rule  9d(a):  "When  a  train  is  detained  by 
an  accident  or  obstructions,  or  stops  at  any 
unusual  point,  the  flagmen  must  immediately 
go  back  with  danger  signals,  to  stop  any 
train  moving  in  the  same  direction.  At  a 
point  fifteen  telegraph  poles  from  the  rear  of 
his  train  he  must  place  one  torpedo  on  the 
rail  on  the  englneman's  side;  he  must  then 
continue  to  go  back  at  least  twenty  tele- 
graph poles  from  the  rear  of  his  train -and 
place  two  torpedoes  on  the  rail  on  the  en- 
glneman's side,  ninety  feet  (three  rail  lengths) 
apart,  when  he  may  return  to  a  point  fifteen 
telegraph  poles  from  the  rear  of  his  train, 
where  he  must  remain  until  an  approaching 
train  has  been  stopped  or  he  is  recalled  by 
the  whistle  of  his  engine.  When  he  comes  In 
he  will  remove  the  torpedoes  nearest  bis  train 
but  the  two  torpedoes  must  be  left  on  the 
rail  as  a  caution  signal  to  any  following 
train.  Should  the  flagman  be  recalled  before 
reaching  the  required  distance  he  will  place 
two  torpedoes  on  the  rail  on  the  englneman's 
side,  ninety  feet  (three  rail  lengths)  apart 
and  immediately  return  to  his  train,  unless  a 
train  is  In  sight  or  hearing.  If  from  any 
cause  the  speed  of  the  train  Is  reduced,  the 
conductor  will  be  held  responsible  for  fully 
protecting  the  rear  of  the  train  by  the  use  of 
prc^r  signals.  If  the  accident  or  obstruc- 
tion occurs  upon  a  single  track,  and  It  be- 
comes necessary  to  protect  the  front  of  the 
train,  or  if  any  other  track  Is  obstructed,  the 
head  brakeman  must  go  forward  and  use  the 
same  precautions.  If  the  head  brakeman  Is 
-unable  to  go,  the  fireman  must  be  sent  In  his 
place." 

Rule  99(b):    "When  on  a  curve  or  down- 


grade the  flagman  must  go  back  a  distance 
of  at  least  twenty  telegraph  poles  farther 
than  as  above  provided,  and  as  many  more 
as  may  be  necessary,  before  placing  tor- 
pedoes, to  give  aproaching  trains  ample  time 
to  stop." 

Rule  99(d):  "When  it  is  necessary  for  a 
train  to  stop  between  stations  for  any  cause. 
It  will.  If  practicable,  be  stopped  at  a  place 
where  the  view  in  the  rear  of  the  train  is 
clear  for  at  least  half  a  mile,  but  not  at  the 
foot  of  a  grade,  and  the  train  must  be  pro- 
tected as  per  rule  99(a)  and  rule  99(b)." 

There  was  evidence  that  rule  99(d)  would 
not  apply  when  an  engine  stopped  on  account 
of  a  broken  eccentric  strap,  because  in  such 
case  it  Is  necessary  to  bring  the  train  to  a 
stop  as  Boou  as  practicable  to  avoid  further 
damage  to  the  engine.  There  was  also  evi- 
dence that  rule  9S(d)  is  not  given  a  literal 
construction,  but  that  what  is  understood  by 
having  a  train  under  control  is  governed  by 
location  and  conditions. 

Appellant  assigns  as  error  the  court's  fail- 
ure to  give  Its  requested  charge  No.  ti,  as 
follows:  "If  you  should  believe  from  the 
evidence  that  after  the  engineer  Brown,  on 
train  extra  No.  411,  gave  the  signal  for  a 
flag,  the  conductor  on  said  train  got  a  flag  and 
alighted  from  said  train  before  it  stopped  and 
ran  back  the  track  In  the  direction  in  which 
plaintiff's  train  was  moving,  to  as  great  a 
distance  as  a  reasonably  prudent  person  un- 
der the  same  or  similar  circumstances  would 
have  gone,  and  that,  in  alighting  from  said 
train  and  going  back  said  distance  under  the 
circumstances,  the  said  conductor  acted  as  a 
man  of  ordinary  care  would  have  acted  un- 
der the  same  or  similar  circumstances,  then 
you  are  instructed  to  find  for  the  defendant, 
even  though  you  should  believe  from  the  evi- 
dence that  the  said  conductor  did  not  go 
back  the  distance  required  by  defendant's 
rules,  or  place  torpedoes  on  defendant's  track 
as  required  by  said  rules."  Joe  Williams, 
the  conductor  of  extra  train  No.  411,  testi- 
fied. In  substance:  That  the  engineer  on  his 
train  gave  a  signal  that  he  was  going  to  stop, 
which  meant  to  protect  the  rear  end  of  the 
train  by  flag;  that  at  the  time  the  signal 
was  given  he  was  In  the  caboose,  and  the  rear 
brakeman  was  on  top  of  the  train;  that  It 
Is  the  rear  brakeman's  duty  to  flag,  and  the 
conductor's  duty  to  do  it  if  the  brakeman  is 
not  there;  that  when  the  signal  was  given 
he  got  the  flag  and  got  down  off  the  train 
before  it  had  come  to  a  full  stop  and  went 
back  to  flag  appellee's  train;  that  he  ran 
back  as  far  as  he  could,  which  was  4%  tele- 
graph poles,  when  he  came  in  sight  of  the 
approaching  train  and  signaled  it  to  stop, 
which  signal  the  appellee  answered  by  two 
blasts  of  the  whistle.  The  court  having  in- 
structed the  Jury  that  It  was  the  duty  of  the 
employes  In  charge  of  such  standing  train  to 
send  back  a  flagman  a  suflBclent  distance  to 
give  warning  or  signal  to  the  approaching 
train  in  order  to  prevent  a  collision,  and 
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that  If  they  failed  to  send  back  a  flagman  In 
time  to  signal  tbe  approaching  train,  and  that 
such  failure  was  negligence  which  was  the 
proximate  cause  of  appellee's  injuries,  they 
should  find  for  the  appellee,  the  appellant 
was  entitled  to  have  the  Jury  Instructed  that, 
If  the  employes  In  charge  of  such  standing 
train  did  use  ordinary  care  in  said  respects, 
they  should  find  for  the  appellant  The  re- 
quested charge  sought  to  have  this  issue  spe- 
cially submitted  to  the  Jury,  which,  under 
the  eyldence,  it  was  entitled  to  have  done. 
The  charge  requested  announced  a  cor- 
rect proposition  of  law  and  should  have  been 
given.  The  court's  failure  to  do  so  waa  er- 
ror. 

Error  Is  assigned  to  the  remarks  of  one  of 
the  counsel  for  plaintiff  made  to  tbe  Jury 
In  his  closing  argument,  as  follows:  "Gen- 
tlemen of  the  Jury,  counsel  for  defendant 
have  no  right  to  complain  of  the  lack  of  med- 
ical testimony,  because  they  know  that  the 
defendant  had  a  right  to  demand  that  plain- 
tiff be  examined  by  competent  physicians 
and  surgeons,  and  that.  If  he  refused  to  sub- 
mit himself  to  such  an  examination  at  de- 
fendant's request,  it  then  had  a  right  to  re- 
quire the  court  to  appoint  physicians  and 
surgeons  to  make  such  examination,  and  the 
court  would  have  appointed  physicians  to  ex- 
amine him,  and  they  knew  it,  and  they  failed 
to  avail  themselves  of  that  privilege,  and 
that  is  the  reason  why  they  are  without  med- 
ical testimony  In  this  case."  These  remarks 
were  not  authorized  by  the  record.  The  ap- 
pellant did  not  have  the  right  to  require  the 
court  to  appoint  physicians  and  surgeons  to 
make  an  examination  of  the  injuries  of 
plaintiff,  and  compel  plaintiff  to  submit  to 
such  examination.  Railway  Co.  v.  Cluck 
(Tex.  Civ.  App.)  73  S.  W.  569;  Railway  Co. 
V.  Sherwood  (Tex.  Civ.  App.)  67  S.  W.  776. 
The  nature  and  probable  effect  of  the  action 
of  the  court  in  overruling  the  objection  to 
these  remarks  was  to  lead  the  Jury  to  be- 
lieve that  the  statement  of  appellee's  counsel 
was  correct,  and  that  the  appellant  did  have 
the  right  to  demand  that  plaintiff  be  exam- 
ined by  competent  physicians  and  surgeons, 
and  to  require  the  court  to  appoint  such 
physicians  to  make  such  examination.  The 
remarks  were  therefore  highly  prejudicial  to 
the  appellant.  The  nature  and  extent  of 
plalntlfTs  Injuries  were  seriously  controvert- 
ed issues,  and,  plaintiff  not  having  offered  tbe 
testimony  of  a  physician  or  surgeon  In  re- 
gard to  bis  condition,  we  regard  the  remarks 
of  counsel  prejudicial  and  reversible  error. 


Railway  O).  v.  Walden  (Tex.  Civ.  App.)  46  S. 
W.  87;  Railway  Co.  v.  Langston,  92  Tex. 
713,  50  S.  W.  674,  51  S.  W.  331. 

For  the  errors  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

On  Rehearing. 

Appellee  in  his  motion  for  rehearing  stren- 
uously contends  that  appellant's  requested 
charge  No.  14,  for  the  refusal  of  which  the 
Judgment  was  reversed,  does  not  announce  a 
correct  proposition  of  law,  and  therefore  we 
erred  in  reversing  the  cause.  It  is  insist- 
ed that  this  charge  ignores :  (1)  The  Issue 
as  to  whether  the  engineer  on  train  extra 
411  was  negligent  In  failing  to  sound  the 
whistle  in  ample  time  to  permit  the  train- 
men to  protect  the  following  train;  (2)  the 
issue  as  to  whether  the  rear  brakeman  on 
train  extra  411  used  ordinary  care  to  go  back 
and  give  api^ellee  the  signal  to  stop  his 
train ;  (3)  the  Issue  of  negligence  on  the  part 
of  the  engineer  of  train  extra  411  in  reducing 
the  speed  of  his  train  and  failing  to  warn 
appellee  thereof. 

There  was  no  allegation  in  appellee's  peti- 
tion that  the  engineer  in  charge  of  train  ex- 
tra 411  was  negligent  in  failing  to  give  the 
signal  of  his  intention  to  stop  his  train  soon- 
er than  It  was.  The  uncontradicted  evidence 
shows  that  the  conductor  In  charge  of  ap- 
pellant's train  extra  411  did  all  In  his  power 
to  protect  the  rear  of  his  train  as  required  by 
the  rules.  He  got  the  flag  and  got  dOwn 
off  tbe  train  before  It  stopped  and  ran  back 
as  far  as  he  could,  before  he  saw  appellee's 
train.  He  at  once  gave  appellee  the  back-up 
signal.  At  the  time  tbe  rear  brakeman  was 
on  top  of  the  train  In  the  discharge  of  his 
duties.  The  evidence  of  the  conductor  of 
train  extra  411  was  that  bis  train  had  not 
slackened  Its  speed.  This  evidence  Is  not 
contradicted.  The  court  could  assume  and 
determine  these  matters  under  the  uncontra- 
dicted evidence. 

The  opinion  states  that  "the  nature  and 
extent  of  plaintiff's  injuries  were  seriously 
controverted  issues,  and  plaintiff  not  having 
offered  testimony  of  a  physician  or  surgeon," 
etc.  There  is  a  clerical  error  in  this  sen- 
tence in  using  the  word  "plaintiff"  for  de- 
fendant. The  plaintiff  did  offer  the  testi- 
mony of  a  physician  of  the  nature  and  extent 
of  his  Injuries,  but  defendant  did  not  offer 
the  testimony  of  physicians  to  show  the  na- 
ture and  extent  of  the  same.  In  this  respect 
the  opinion  is  corrected. 

The  motion  for  rehearing  la  overruled. 
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WOOSLET  et  al.  t.  KENNON  et  al. 

(Coart   of   Appeals    of    Kentucky.     April    16, 
1909.) 

ExcEmoNS,  Bii-i,  OF  (|  40*)— Time  fob  Pms- 

ENTATioK— Extension  or  Tivr. 

Under  Civ.  Code  Prac.  (  334,  providing 
tbat  time  may  be  given  to  prepare  a  bill  of 
exceptions,  but  not  bfyond  a  day  in  the  suc- 
ceeding term  to  be  fixud  by  the  court,  where  it 
does  not  appear  that  the  opposing  party  or  bis 
counsel  consented,  or  made  no  objection,  to  an 
extension  of  time  for  filing  a  bill  of  exceptions 
beyond  the  succeeding  term,  but  the  order  grant- 
ing such  extension  saved  an  exception  in  favor 
of  the  opposing  party,  the  trial  court  is  without 
power  to  make  the  extension,  and  the  bill  of 
exceptions  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Exceptions. 
Bill  of.  Cent.  Big.  ii  44-64 ;  Dec.  Dig.  |  40.*] 

Appeal  from  Circuit  Court,  Estill  County. 

"Not  to  be  offlclally  reported." 

Action  by  Ricbard  C.  Kennon  and  others 
against  John  Woosley  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Chas.  W.  Friend  and  Rlddell  &  Friend,  for 
appellants.    J.  B.  White,  for  appellees. 


CI/AT,  C.  Ricbard  C.  Kennon  and  others 
(plaintiffs  below)  instituted  this  action  to  re- 
cover damages  for  trespasses  alleged  to  have 
been  committed  by  the  defendants.  Judg- 
ment was  rendered  in  favor  of  plalntlfte,  and 
defendants  appeal. 

Upon  the  filing  of  the  case  In  this  court,  ap- 
pellees moved  to  strike  the  bill  of  exceptions 
from  the  file.  This  motion  was  passed  until 
the  hearing  of  the  case  on  its  merits.  It 
appears  from  the  record  that  the  motion  and 
grounds  for  a  new  trial  were  overruled  at  the 
December  term,  1906,  of  the  Estill  circuit 
court  At  the  same  time  the  defendants  were 
given  until  the  first  day  of  the  next  term  of 
the  court  to  prepare,  tender,  and  file  their  bill 
of  exceptions.  At  the  following  term  of  the 
court,  which  was  the  April  term,  the  time  for 
filing  said  bill  of  exceptions  was  extended  to 
the  second  day  of  the  July  term.  On  the 
fourteenth  day  of  July,  1907,  term  of  said 
court  the  defendants  tendered  their  bill  of 
exceptions  and  the  court  permitted  same  to 
be  filed,  at  the  same  time  saving  an  excep- 
tion for  plaintiffs.  Appellees'  ground  for 
their  motion  to  strike  the  bill  of  exceptions 
from  the  file  is  that  the  court's  action  In 
extending  the  time  for  filing  the  bill  of  ex- 
ceptions was  in  violation  of  section  334,  Civ. 
Code  Prac.  That  section  is  as  follows:  "The 
party  objecting  must  except  when  the  deci- 
sion Is  made ;  and  time  may  be  given  to  pre- 
pare a  bill  of  exceptions,  but  not  beyond  a 
day  In  the  succeeding  term,  to  be  fixed  by  the 
court" 

In  construing  this  section,  this  court  has 
held  that  the  trial  court  may  extend  the 
time  for  filing  a  bill  of  exceptions  from  one 
day  certain  in  the  next  term  to  another  day 


certain  in  the  same  term.  Smith  v.  Blake- 
man,  8  Bush,  476.  It  has  also  been  held  that 
if  the  opposing  party,  or  his  attorney,  con- 
sents to  an  extension  of  time  beyond  a  day 
in  the  succeeding  term,  or  is  present  In  court 
and  makes  no  objection  to  such  extension, 
such  conduct  will  be  considered  as  a  waiver 
of  any  ob.1ectlons.  Walling  v.  Eggers,  78  S. 
W.  428,  25  Ky.  Law  Rep.  1563 ;  Hill  v.  Penn 
Life  Insurance  Co.,  120  Ky.  190,  85  S.  W. 
759.  But  where  It  does  not  appear  from  the 
record  that  the  opposing  party,  or  his  coun- 
sel, consented  or  made  no  objection  to  the 
extension  of  time,  but  the  order  granting  an 
extension  saved  an  exception  In  his  favor, 
the  trial  court  is  without  power  to  make  such 
extension,  and  under  such  circumstances  the 
bill  of  exceptions  will  not  be  considered  by 
this  court  Johnson  v.  Stivers,  95  Ky.  128,  23 
S.  W.  957 ;  Combs  v.  Combs,  41  S.  W.  7,  19 
Ky.  Law  Rep.  441 ;  Zehe's  Adm'r  v.  City  of 
Louisville,  123  Ky.  621.  96  S.  W.  918. 

The  only  question  then  remaining  Is  wheth- 
er or  not  the  petition  supports  the  Judgment 
Of  this  there  can  be  no  question. 

Judgment  affirmed. 


COLUMBIA  TRUST  CO.  et  al.  r. 
CHRISTOPHER. 

(Court  of  Appeals  of  Kentucky.    March  23, 
1909.) 

1.  Wills  (8  693*)— Constbuction— Powers. 

A  will  devised  property  to  testator's  widow 
and  mother,  provided  that  the  mother's  share 
should  be  held  in  trust  for  her  ase  for  her  life ; 
that  on  her  death  the  use  of  such  share  should 
pass  to  the  widow ;  that,  if  the  widow  elected 
to  establish  or  aid  a  benevolent  institution,  etc., 
with  part  of  her  devise,  the  mother's  share 
should  be  paid  by  the  trustee  to  such  institu- 
tion; that,  if  the  widow  failed  to  elect  to  es- 
tablish or  aid  such  institution,  the  mother's 
share  should  be  divided  between  specified  asso- 
ciations. The  widow,  the  mother,  and  her  hus- 
band, the  executors,  the  testamentary  trustee, 
and  the  trustees  of  the  specified  associations 
deeded  the  property  to  appellee,  and  afterwards 
the  wife  executed  a  writing  to  appellee,  agree- 
ing that,  if  she  thereafter  elected  to  aid  or 
establish  an  institution,  she  would '  so  estab- 
lish it  that  it  could  not  interfere  with  appel- 
lee's interest.  Held,  .that  the  will  gave  the 
widow  a  power  appendant  of  appointment  and 
coupled  with  an  interest  so  that  the  convey- 
ance pasHed  the  whole  estate  in  the  property, 
and  that  it  was  not  subject  to  be  avoided  by  the 
establishment  by  the  widow  of  an  institution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1605-1661;    Dec.  Dig.  S  693.*] 

2.  CONTBACTS  (J  54») — CONSIDEKATION. 

The  probability  of  appellee  recovering  from 
the  widow  and  from  the  trustee  a  part  of  the 
purchase  money  i^aid  for  the  land,  and  of  his 
defeating  notes  given  for  the  unpaid  purchase 
price  if  the  conveyance  did  not  pass  good  title 
to  him,  was  sufficient  consideration  for  the 
widow's  agreement. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  54.*] 


*For  otlier  cases  see  sams  topic  and  lecUon  NUMBER  In  Dec.  &  Am.  Digs.  U07  to  date,  »t  Reporter  Indexes 
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8.  Powna  (i  43*)— Riohts  or  Pubchaseb. 

Evea  if  the  conveyance  did  not  pass  good 
title,  eqaity  would  not  permit  any  institution 
established  by  the  widow  to  disturb  appellee, 
and  especially  when  it  had  received  the  proceeds 
of  the  property  from  the  trustee  which  were 
directed  to  be  paid  over  to  it  when  established. 
[Ed.  Note.— For  other  cases,  see  Powers,  Dec. 
Dig.  i  43.*] 

4.  Powers  (8  1*)— Natube. 

Powers  are  either  collateral  or  such  as  re- 
late to  an  estate  or  interest  given  by  the  donor 
to  the  donee. 

[Ed.  Note.— For  other  cases,  see  PoweiB,  Cent. 
Dig.  8  1;    De&  Dig.  I  l.»] 

5.  POWKBS  (S  1*)— "COIXATEBAL  POWEB"— NA- 
TUBE. 

A  "collateral  power"  is  a  bare  power  given 
to  a  mere  stranger,  who  has  no  interest  in  the 
estate  or  property  to  which  the  power  relates. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent 
Dig.  8  1;    Dec.  Dig.  8  1.*] 

6.  Powers  (8  1*)— Appendant  ob  in  Gboss— 
Natubb— *'PowEB  Appendant"— "PowEB  in 
Gboss." 

The  power  relating  to  an  estate  or  in- 
terest given  the  donee  may  be  either  appendant 
or  in  gross,  being  a  "power  appendant"  when 
the  exercise  of  the  power  overreaches,  affects,  or 
destroys  the  donee's  interest,  and  being  a  "pow- 
er in  gross"  when  the  estate  created  by  the 
power  is  beyond  and  does  not  affect  the  es- 
tate of  the  donee. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  8  1 ;   Dec.  Dig.  8  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5483.] 

7.  PowEBS  (8  23*)— Natobe. 

The  distinction  between  collateral  powers 
and  such  as  relate  to  an  estate  or  interest  given 
by'  the  donor  to  the  donee  of  the  power  is 
chiefly  important  respecting  the  extinguishment 
or  suspension  of  such  powers  by  the  donee. 

[E2d.  Note.— For  other  cases,  see  Powers,  Dec. 
Dig.  8  23.*] 
S.  PowEBS  (8  23*)— Suspension  ob  Destbuo- 

HON. 

A  mere  collateral  power  cannot  be  extin- 
guished or  suspended  by  the  donee ;  but  all 
powers  other  than  powers  collateral  and  powers 
coupled  with  a  trust  or  duty  may  be  suspended 
or  destroyed,  either  wholly  or  in  part,  by  the 
donee,  and  the  rule  applies  where  the  donee  is 
confined  or  limited  in  ms  choice  to  certain  class- 
es of  individuals  or  to  certain  institutions. 

[EM.  Note. — For  other  cases,  see  Powers,  Dec. 
Dig.  8  23.*] 

9.  Powers  (8  23*)— Suspension  ob  Destbuo- 
TiON— Method. 

Powers  not  merely  collateral,  and  not  cou- 
pled with  a  trust  or  duty,  may  be  released,  ex- 
tinguished, or  suspended  by  express  agreement, 
or  by  implication,  and  any  dealing  with  the 
property  inconsistent  with  the  exercise  of  such 
power  will  operate  as  an  implied  release  or  ex- 
tinguishment of  the  power. 

[Ed.  Note.— For  other  cases,  see  Powers,  Dec. 
Dig.  8  23.*] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"To  be  officially  reported." 

Action  between  C.  C.  Christopher  and  the 
Columbia  Trust  Company,  trustee,  and  oth- 
ers. From  the  Judgment,  the  company  and 
others  appeal.    Affirmed. 

Trabue,  Doolan  &  Cox,  for  appellants. 
Browder  &  Browder,  for  appellee. 


NUNN,  3.  In  the  montb  of  October,  1900. 
appellee,  Christopher,  and  one  John  Hill 
Eakln,  l>oth  of  Nashville,  Tenn.,  became  the 
owners  of  3,008  acres  of  land  situated  in 
Muhlenberg  county,  Ey.  It  is  not  stated  in 
the  record  what  Interest  each  owned  In  the 
land;  but  it  has  been  treated  by  counsel 
for  the  parties  as  if  each  owned  an  undivid- 
ed half.  It  appears  that  John  Hill  Eakln, 
in  the  month  of  July,  1902,  made  and  ex- 
ecuted his  last  will  and  testament,  that  he 
died  in  the  latter  part  of  the  year  1903,  and 
that  his  will  was  duly  probated  In  the  montb 
of  January,  1004.  The  provisions  of  the  will 
with  reference  to  the  matter  In  controversy, 
and  which  it  is  necessary  to  construe,  are 
contained  in  item  3,  which  is  as  follows: 

"I  desire  that  the  remainder  of  my  estate, 
real,  personal  and  mixed,  be  equally  divided 
between  my  wife  and  my  mother.  The  por- 
tion herein  devised  to  my  mother  Is  to  be 
held  by  the  Nashville  Trust  Company,  of 
Nashville,  Tennessee,  for  her  sole  and  sep- 
arate use,  and  the  Income  arising  from  same 
to  be  paid  her  Quarterly  during  her  life, 
and  at  her  death  to  be  distributed  as  follows, 
viz.:  Should  my  wife  elect  to  establish  or 
aid  an  already  established  benevolent  or 
charitable  or  eleemosynary  Institution  with 
the  larger  portion  of  the  estate  herein  devis- 
ed to  her,  then  and  In  that  event  the  portion 
of  my  estate  devised  to  my  mother  Is  to  be 
paid  over  at  her  death  by  the  Nashville 
Trust  Company,  trustee,  to  the  Institution 
above  mentioned  at  such  time  as  my  wife 
may  elect  to  make  the  donation  of  her  es- 
tate, but  until  such  donation  is  made  the 
Nashville  Trust  Company,,  trustee,  will  pay 
the  Income  after  my  mother's  death  to  my 
wife.  Should,  however,  my  wife  not  elect 
during  her  lifetime  or  at  her  death  to  es- 
tablish or  aid  any  Institution  above  mention- 
ed, then  at  her  death  the  portion  of  the  es- 
tate devised  to  my  mother  to  be  held  In  trust 
for  my  mother's  benefit  shall  at  my  wife's 
death  be  paid  over  equally  to  the  Young 
Men's  Christian  Association  and  to  the  First 
Presbyterian  Church,  both  of  Nashville,  Ten- 
nessee." 

He  named  bis  mother,  Louise  P.  Evans, 
and  his  wife,  Elizabeth  R.  Eakln,  as  his  ex- 
ecutriees,  without  bond.  It  appears  that 
appellee,  C.  C.  Christopher,  on  the  Tth  day 
of  September,  1005,  purchased  the  undivided 
half  Interest  in  the  survey  of  land  referred 
to,  that  was  owned  by  the  late  John  Hill 
Eakln,  and  received  a  conveyance  of  the  ti- 
tle thereto  from  Elizabeth  R.  Eakln,  and 
Elizabeth  R.  Eakln  and  Louise  P.  Evans  as 
the  executrices  of  John  Hill  Eakln,  and  from 
Louise  P.  Evans  and  Thomas  Evans,  her  hus- 
band, the  trustees  of  the  First  Presbyterian 
Church,  and  the  Young  Men's  Christian  As- 
sociation, lK)th  of  Nashville,  Tenn.,  and  the 
Nashville  Trust  Company,  trustee  for  Louise 
P.  Evans.    Appellee  paid  $16,000.  of  the  pur- 
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rhaM  price  and*  eze<!nted  bis  notes  for  tbe 
balance,  with  a  lien  retained  upon  the  land 
for  their  payment.  In  the  month  of  Nov- 
ember, 1906,  api)ellee  and  one  of  the  ap- 
pellants, Mnrphy  Land  Company,  entered  in- 
-to  an  agreement  by  which  the  land  company 
agreed  to  loan  appellee  the  sum  of  $18,000, 
with  whldi  the  purchase-money  lien  was  to 
be  satisfied.  This  $18,000  loan  by  the  land 
company  was  to  be  paid  by  appellee  In  eight 
equal  Installments;  the  first  payable  in  one 
year,  the  second  In  two  years,  and  so  on 
until  It  was  paid,  with  6  per  cent  interest 
It  appears  that  after  this  agreement  was  en- 
tered Into  appellant  Murphy  Land  Company 
became  doubtful  of  its  power  under  Its  char- 
ter of  the  state  of  Tennessee  to  loan  money 
and  take  a  mortgage  upon  real  estate  situat- 
ed out  of  that  state,  and  negotiations  were 
Altered  Into  between  it  and  the  other  appel- 
lant, Columbia  Trust  Company,  and  it  agreed 
to  accept  tbe  mortgage  on  the  real  estate  in 
Kentucky  and  act  as  trustee  for  Its  coappel- 
lant,  Murphy  Land  Company.  Appellee,  with 
bis  wife,  then  duly  executed  a  mortgage  ecu- 
Teying  the  whole  3,008  acres  of  land  to  the 
Columbia  Trust  Company,  trustee,  of  the  city 
of  Louisville,  to  secure  the  loan  of  $18,000 
on  tbe  terms  stated.  The  mortgage  was  re- 
corded, and  all  the  papers  necessary  to  carry 
out  the  contract  were  executed.  In  fact,  the 
whole  thing  was  completed,  except  tbe  pay- 
ment of  the  $18,000  to  appellee.  It  appears 
that  at  that  time  appellants  became  doubt- 
ful of  appellee's  title  to  one-fourth  of  the 
land  described;  that  is,  to  that  portion  that 
was  willed  by  John  Hill  Eakln  to  his  mother 
for  life,  and  in  tbe  event  his  wife  elected  to 
establish  a  benevolent,  charitable,  or  elee- 
mosynary institution  with  tbe  larger  por- 
tion of  the  estate  devised  to  her,  then  that 
portion  devised  to  bis  mother  should  go  to 
such  institution  established  by  bis  wife,  in- 
stead of  to  the  Presbyterian  Church  and  the 
Itoung  Men's  Christian  Association,  and  for 
this  reason  alone  refused  to  complete  tbe 
.contract  by  paying  the  $18,000  to  appellee. 
It  appears  that  the  mother,  Mrs.  Evans,  and 
her  husband,  have  both  died. 

The  contention  of  appellants'  counsel,  lu 
substance,  is  that  her  conveyance  to  appellee 
does  not  have  the  effect  to  prevent  her  from 
hereafter  establishing  a  benevolent,  chari- 
table, or  eleemosynary  Institution  as  referred 
to  In  the  wlU;  that  as  such  institution  is  not 
now  in  being,  and  consequently  not  before 
the  conrt  In  this  action,  there  would  be 
nothing  to  prevent  it,  after  being  established, 
from  suing  and  recovering  one-fourth  of  the 
land  in  controversy  under  tbe  provisions  of 
tbe  will  of  John  Hill  Eakln.  They  have  pre- 
sented this  contention  by  oral  argument  and 
In  their  briefs  with  great  ability.  We  deem 
it  unnecessary  to  discuss  all  tbe  reasons 
presented  for  a  reversal  of  the  Judgment.  It 
would  extend  this  opinion  to  an  unreasonable 
length.   Therefore  we  iffesent,  in  as  succinct 
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a  manner  as  possible,  our  reasons'  why  the 
conveyance  to  appellee  is  valid  and  passes 
tbe  whole  estate  in  the  land  to  him. 

It  will  be  noticed  that  tbe  share  devised  t» 
tbe  mother  for  life  was,  after  her  death, 
to  pass  to  tbe  wife  for  life,  or  rather  the  in- 
come from  it  It  was  willed  to  the  Nashville 
Trust  Company  to  be  held  by  it  for  tbe 
mother  and  wife.  Tbe  testator  named  the 
remaindermen,  the  First  Presbyterian 
Church  and  tbe  Young  Men's  Christian  As- 
sociation, of  Nashville;  but  by  tbe  same 
clause  of  tbe  will  he  gave  his  wife  power  to 
defeat  them,  by  providing  that,  if  bis  wife 
should  elect  to  establish  or  ^Id  a  benevolent, 
charitable,  or  eleemosynary  institution  with 
tbe  greater  portion  of  tbe  estate  devised  to 
her,  then  and  in  that  event  tbe  portion  de- 
vised to  his  mother  for  life  was  directed  to 
be  paid  over  by  the  Nashville  Trust  Company 
to  the  institution  so  established  or  aided,  at 
such  time  as  his  wife  might  elect  to  make 
the  donation  of  her  estate.  It  is  clear  from 
the  testator's  will  that  It  was  exclusively 
within  the  power  of  his  wife  as  to  whether 
she  would  or  would  not  establish  such  an 
institution.  ,  If  she  did  so,  by  virtue  of  that 
act,  she  necessarily  controlled  and  directed 
that  that  part  of  tbe  estate  willed  to  his 
mother  should  go  to  tbe  institution  estab- 
lished by  her.  It  was  at  her  election  to  cre- 
ate ttie  institution,  and  not  In  any  sense  the 
testator's.  She  was  not  required  to  do  this; 
but  it  Is  perfectly  clear  that  she  had  the  pow- 
er, under  the  wiU,  to  defeat  the  claims  of  the 
First  Presbyterian  Church  and  the  Young 
Men's  Christian  Association  by  doing  the  act 
described  in  the  will — ^L  e.,  by  giving  the 
gi-eater  portion  of  the  estate  devised  to  her 
by  ber  busljand  for  the  purpose  of  estab- 
lishing one  of  tbe  institutions  named  lu  tbe 
wlU.  This,  in  our  opinion,  was  the  creation 
of  a  power  of  appointment  in  ber. 

In  the  case  of  Dudley  v.  Welnhart,  93  Ky. 
401,  20  S.  W.  308t  it  appears  that  tbe  testa- 
tor, after  having  provided  for  his  wife  and 
granddaughter  in  his  will,  provided  for  tbe 
families  of  bis  brother  and  half-brother  and 
for  certain  nieces  and  nephews  of  his  wife. 
The  devises  to  his  wife  and  granddaughter 
were  absolute;  but  by  item  9  of  his  will  he 
gave  bis  wife  power,  within  a  stated  time, 
to  change  or  cancel  any  or  every  gift  or  de- 
vise made  by  the  will,  and  described  the  for- 
malities by  which  she  could  do  this.  Bbe 
performed  this  act  as  designated  in  the  will 
and  defeated  tbe  remaindermen.  In  the  opin- 
ion this  court  said:  "Now,  a  general  power 
of  appointment  is  a  power  given  by  tbe  mak- 
er of  a  deed  or  will,  called  tbe  donor  of  the 
power,  to  another  person,  called  the  donee  of 
the  power.  In  the  name  of  and  by  the  au- 
thority of  the  donor,  to  create  a  new  estate 
In  any  one  out  of  tbe  estate  of  the  donor 
without  divesting  any  estate  prevloualy 
granted  or  devised  subject  to  such  power,  or 
by  divesting  an  estate  previously   granted 
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subject  to  rach  power  and  bestowing  on  ^n* 
other  person.  Such  power  has  always  been 
exercised  and  held  ralld  as  being  thtf  wlU 
of  the  donor  of  the  power,  and  not  as  a  rev- 
ocation or  destruction  of  his  will,  in  the 
sense  of  the  statute  supra ;  for  it  is  perfect- 
ly competent  for  a  testator  to  gire  another 
person  the  power  to  dispose  of  his  property 
according  to  his  own  Judgment  and  discre- 
tion. In  such  case  the  will  and  discretion 
of  such  person  would  be  the  will  of  the  tesp 
tator.  If  the  testator  had  devised  some  es- 
tate to  certain  persons,  subject  to  be  divest- 
ed or  defeated,  and  Its  destination  changed 
by  the  exercise' of  a  power  given  to  another 
person,  the  exercise  of  such  power  would  be 
the  will  of  the  testator;  for  he  may  attach 
conditions  to  the  devise,  the  happening  of 
which  will  defeat  it,  and  defeating  the  de- 
vise upon  such  conditions  that  the  donee  of 
the  power  might  thereafter  present  is  the 
same  as  If  the  testator  had  inserted  in  the 
will  the  Identical  conditions  as  a  defeasance 
of  the  present  estate."  To  the  same  effect 
are  the  cases  of  McCuIIough's  Adm'r  y.  An- 
derson, 90  Ky.  126,  13  S.  W.  353,  7  L.  R.  A. 
836,  and  Lillard  v.  Robinson,  8  Litt  416. 

We  cannot  better  elucidate  the  questions 
Involved  than  by  copying  an  extract  from  the 
opinion  of  the  learned  chancellor  who  tried 
the  case  in  the  lower  court.  We  quote  there- 
from as  follows: 

"By  the  third  clause  of  the  will  of  J.  Hill 
Ealdn  the  testator  devised  the  remainder  of 
his  estate,  not  previously  disposed  of,  to  his 
wife  and  to  his  mother.  It  is  provided  that 
the  share  devised  to  the  mother  shall  be  held 
by  the  Nashville  Trust  Company  for  her  sole 
and  separate  use  during  her  life.  After  the 
death  of  the  mother  the  share  willed  to  her, 
or  rather  the  use  of  it,  is  given  to  the  wife 
for  life,  it  l>elng  provided,  however,  that.  If 
the  wife  should  elect  to  establish  or  aid  a 
benevolent  or  charitable  or  eleemosynary  in- 
stitution with  the  larger  portion  of  the  share 
devised  to  her,  then  and  in  that  event  the 
portion  devised  to  the  testator's  mother  for 
life,  and  after  her  death  to  the  testator's  wife. 
Is  to  be  paid  over  by  the  Nashville  Trust 
Company  to  the  Institution  so  established  or 
aided  at  such  time  as  the  wife  may  elect  to 
make  the  donation  of  her  estate.  After  the 
death  of  the  mother,  and  until  such  donation 
is  made,  the  Nashville  Trust  Company  is  di- 
rected to  pay  the  Income  to  the  testator's 
wife.  The  clause  in  question  not  only  gave 
the  wife  an  interest  after  the  death  of  the 
testator's  mother  in  the  share  devised  to  his 
mother,  but  it  also  clearly  gives  to  the  wife 
the  power  to  give  said  share  to  a  benevolent, 
charitable,  or  eleemosynary  Institution,  pro- 
vided she  should  first  give  to  such  Institu- 
tion the  larger  portion  of  the  share  first  giv- 
en by  the  testator  to  her  in  fee.  This  was 
beyond  doubt  a  power.  The  testator,  J.  Hill 
Bakin,  is  the  donor  of  the  power.  The  testa- 
tor's wife  is  the  donee.    The  property  affect- 


ed by  the  power  is  that  one-half  of  the  testa- 
tor's residuary  estate  which  was  given  by 
the  testator  to  his  mother  for  life,  and  after 
the  mother's  death  to  the  testator's  wife, 
with  the  power  above  mentioned  attached 
thereto.  See  Bristow  t.  Skirrow,  27  Bear. 
58S.  In  the  case  cited  the  testator  devised 
his  estate  to  the  same  persons  to  whom  his 
wife  should  devise  her  residuary  estate.  This 
was  held  to  vest  In  the  testator's  wife  a  tes- 
tamentary power  of  appointment.  It  is  dear 
that,  under  the  clause  in  question,  the  testa- 
tor's wife  might  select  a  benevolent  or  char- 
itable or  eleemosynary  institution  by  making 
the  donation  provided  for  In  her  lifetime,  or 
by  making  such  donation  by  will  at  her 
death.  The  power  was  special,  however,  In- 
asmuch as  the  donee  was  confined  to  benev- 
olent, charitable,  or  eleemosynary  Institu- 
tions. She  could  not  give  the  estate  to  any 
person,  nor  to  any  institution  except  of  the 
kind  mentioned. 

"Powers  are  either  collateral  or  such  as  re- 
late to  an  estate  or  interest  given  by  the 
donor  to  the  donee  of  the  power.  A  collat- 
eral power  Is  a  bare  power  given  to  a  mere 
stranger,  who  has  no  interest  in  the  estate  or 
property  to  which  the  power  relates;  e.  g., 
a  power  of  sale  given  to  executors,  or  a  pow- 
er of  appointment  such  as  was  given  by  the 
testator  to  his  wife  in  Bristow  v.  Skirrow, 
27  Beav.  (Rolls  Court)  585.  'A  power  col- 
lateral is  of  the  nature  of  an  authority  to 
deal  with  an  estate,  no  interest  in  which  Is 
vested  in  the  donee  of  the  power.  A  power 
of  that  kind  is  wholly  different  from  an  es- 
tate or  interest,  and  cannot  without  abuse 
of  language  be  so  designated.'  Dickinson  v. 
Teasdale,  1  De  Gex,  J.  &  S.  60;  Farwell 
on  Powers,  p.  8.  A  power  relating  to  an  es- 
tate or  Interest  given  by  the  donor  of  the 
power  to  the  donee  may  be  either  appendant 
or  In  gross.  The  distinction  between  col- 
lateral powers  and  such  as  relate  to  an  es- 
tate or  Interest  given  by  the  donor  to  the 
donee  of  the  power  is  chiefly  important  with 
respect  to  the  extinguishment  or  suspension 
of  such  powers  by  the  donee.  A  power  is 
appendant  when  the  estate  created  by  the 
execution  of  the  power  overreaches,  affects, 
or  destroys  the  interest  of  the  donee.  It  Is 
In  gross  when  the  estate  created  by  the  exe- 
cution of  the  power  is  beyond  and  does  not 
affect  the  estate  or  interest  of  such  donee. 
Thus  a  power  of  appointment  by  will  given 
to  a  tenant  for  life  is  In  gross.  The  execu- 
tion of  such  a  power  does  not  affect  the  life 
estate  of  the  donee  of  the  i)ower.  A  power 
of  sale  given  to  a  life  tenant  is,  however,  ap- 
pendant, because  the  execution  of  such  a 
power  overreaches,  affects,  and  destroys  the 
Interest  of  the  donee.  A  power  simply  col- 
lateral cannot  be  extinguished  or  suspended 
by  any  act  of  the  donee.  Farwell  on  Powers, 
p.  11 ;  West  V.  Bemey,  1  R.  &  M.  434 ;  Wil- 
lis V.  Shorral,  1  Atk.  474;  Sugden  on  Pow- 
ers, 893. 
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"Sach  a  power  Is  not  In  the  natnre  of  a 
right  or  Interest  In  the  donee  thereof,  and  Is 
given,  or  supposed  to  have  been  given,  for 
the  benefit  of  some  third  person.  Thus,  If  a 
testator  gives  to  his  wife  power  to  dispose 
by  will  of  any  fixed  portion  of  his  estate 
among  certain  named  tndlvldnals  or  Institu- 
tions, giving  her  at  the  same  time  no  inter- 
est In  the  property  so  to  be  disposed  of,  the 
wife  would,  in  such  case,  have  simply  a  col- 
lateral power.  She  would  hare  no  Interest 
whatever  In  the  property,  and  could  not  by 
any  act  or  agreement  extinguish  such  power 
In  herself  or  bind  herself  not  to  execute  It 
Such  power  Is  Indestructible  In  Its  nature, 
and,  of  course,  every  power  coupled  with  a 
trust  or  duty  Is  likewise  Indestructible. 
The  execution  of  such  last-mentioned  power 
Is  Imperative  on  the  donee,  and  It  would  be 
a  breach  of  trust  for  the  donee  to  undertake 
not  to  execute  the  power.  All  powers,  how- 
ever, other  than  powers  collateral  and  pow- 
ers coupled  with  a  trust  or  duty,  may  be  sus- 
pended or  destroyed,  either  wholly  or  In 
part,  by  the  donee  thereof.  Farwell  on  Pow- 
ers, p.  16;  Sugden  on  Powers,  p.  82;  Coke's 
Littleton,  p.  265 ;  Bird  v.  Christopher,  Stiles, 
389;  Albany's  Case,  1  Co.  Rep.  110;  Noel  v. 
Henry,  McCla  &  Yo.  302;  Wess  v.  Bemey, 
1  R.  &  M.  481.  This  rule  appUes  also  to 
those  cases  in  which  the  'donee  of  the  power 
is  confined  or  limited  In  his  choice  to  certain 
classes  of  Individuals  or  to  certain  Institu- 
tions. Smith  V.  Death,  5  Mad.  371 ;  King  v. 
MellIng,  1  Vent  225 ;  Coffin  ▼.  Cooper,  2  Dr. 
&  8m.  366 ;  Blc^ley  t.  Ouest,  1  R.  &  M.  440. 
In  Smith  y.  Plummer,  17  L.  J.  Ch.  145,  cer- 
tain property  was  settled  on  the  husband 
and  wife  successively  for  life,  and  after  their 
death  to  their  children,  as  they  should  by 
deed  Jointly  appoint,  and,  in  default  of 
such  an  appointment,  as  the  survivor  should 
by  deed  or  will  appoint  No  appointment' 
was  made  by  deed  during  the  Joint  lives  of 
the  husband  and  wife.  The  wife  died,  and 
the  husband,  being  the  survivor,  had  a  life 
estate  and  power  to  appoint  by  deed  or  will, 
according  to  the  terms  of  the  original  set- 
tlement In  1842  the  husband  released  his 
power  by  deed.  Afterwards,  In  1843,  he 
made  a  will  purporting  to  exercise  the  pow- 
er. As  he  was  in  the  first  instance  given  an 
interest  for  life  in  the  property,  to  which  was 
attached  a  power,  the  court  held  that  be 
could  by  deed  or  contract  bind  himself  not 
to  execute  the  power,  and  that  his  release  of 
It  in  1842  was  valid  and  binding,  and  the 
will  subsequently  made  in  exercise  of  the 
power  was  held  to  be  Inoperative.  Such 
powers  as  are  not  merely  collateral  and  such 
as  are  not  coupled  with  a  trust  or  duty  may 
be  released,  extinguished,  or  suspended  by 
express  agreement  or  by  Implication.  Any 
dealing  with  the  property  Inconsistent  with 
the  exercise  of  such  power  will  operate  as 
an  Implied  release  or  extinguishment  of  the 
power.  Hurst  v.  Hurst,  16  Beav.  372;  Da- 
vies  T.  Huguenln,  1  H.  &  M.  730;   Isaac  t. 


Hughes,  9  Eq.  191;  Oreen  r.  Green,  2  Jones 
ft  L.  Ch.  629 ;  Re  Chambers,  11  Ir.  Eq.  518 ; 
Cunningham  v.  Thurlow,  1  R.  ft  M.  436; 
Smith  T.  Houblon,  26  Beav.  482;  Boyd  v. 
Petrle,  7  Ch.  385 ;  Young  v.  Roberts,  15  Beav. 
658. 

"It  was  provided  by  act  of  Parliament  In 
England  January  1,  1882,  that  even  collateral 
powers  might  be  extinguished  or  suspended 
by  the  act  of  the  donee,  so  that  now  in  all 
the  countries  In  which  that  act  applies  the 
donee  of  any jpower,  except  such  as  is  coupled 
with  a  trust  Or  duty,' may  suspend  or  extin- 
guish the  same  by  express  agreement  or  by 
Implication.  In  this  state,  however,  I  take 
it  the  rule  Is  the  same  as  It  was  in  England 
prior  to  January  1,  1882.  As  heretofore 
stated,  the  rule  as  it  then  existed  permitted 
the  donee  of  the  power,  which  related  to 
property  an  Interest  in  which  was  given  to 
the  donee,  to  extinguish  or  suspend  the  pow- 
er by  express  agreement  or  by  implication. 
All  powers,  other  than  powers  collateral  and 
powers  coupled  with  a  trust  or  duty,  may  be 
suspended  or  destroyed,  either  In  whole  or 
In  part,  by  the  donee  thereof.  The  power 
given  by  the  third  clause  of  the  will  of  J. 
Hill  Eakln  to  his  wife  over  the  moiety  of 
his  residuary  estate,  which  was  devised  to 
the  testator's  mother  for  llfe^  and  after  her 
death  to  the  testator's  wife,  subject  to  the 
power  above  mentioned,  was  clearly  not  a 
collateral  power,  nor  was  It  a  power  coupled 
with  a  trust  or  duty.  It  was  a  power  which 
related  to  an  estate  or  interest  given  by  the 
donor  to  the  donee  of  the  power,  and  it  was 
appendant  because  its  execution  would  affect 
or  destroy  the  interest  of  the  donee.  Such  a 
power  the  donee  clearly  had  the  right  to  re- 
lease or  extinguish,  and  this  she  has  done, 
both  expressly  and  by  implication.  The  deed 
to  Christopher,  in  the  first  Instance,  was 
clearly  an  Implied  release  of  the  power.  It 
was  a  dealing  with  the  property  in  question 
inconsistent  with  a  subsequent  execution  of 
the  power.  The  general  priociple  Is  that  it 
is  not  permitted  to  one  to  defeat  his  own 
grant  One  may  not  so  deal  with  the  estate 
over  which  he  has  a  power,  other  than  a 
power  collateral  or  a  power  coupled  with  a 
trust  or  doty,  as  to  create  interests  Incon- 
sistent with  the  exercise  of  his  power.  West 
V.  Bumey,  1  R.  &  M.  431. 

"I  think  the  Utle  of  Christopher  is  good 
and  sufficient,  and  that  the  demurrer  to  the 
petition  should  be  overruled." 

It  further  appears  in  the  record  that,  after 
the  deed  was  executed,  Mrs.  E^akln,  the 
widow,  executed  another  writing  to  appel- 
lee by  which  she  obligated  herself,  In  effect, 
that  If  she  thereafter  elected  to  aid  or  es- 
tablish one  of  the  Institutions  named  in  the 
will,  she  would  so  establish  It  that  It  could 
not  Interfere  lil  any  way  with  the  one-fourth 
interest  in  this  land.  AM>ellants'  counsel  con- 
tend, first,  that  this  writing  was  executed 
without  consideration,  and  therefore  was  not 
binding ;  second,  that  It  did  not  have  the  ef- 


Digitized  by 


Google 


948 


117  SOUTHWBSTEtEEN  KEPORTEEL 


(Ky. 


f«ct  to  change  the  sltnatlon  and  obllgatloni 
already  existing.  We  differ  with  counsel  on 
the  flrat  contention.  There  was  a  suffldent 
consideration  to  uphold  the  agreement.  If 
the  conveyance  which  was  executed  did  not 
pass  to  appellee  a  good  title,  there  was  a 
probability  of  his  recovering  from  her  and 
the  Nashville  Trust  Company  that  part  of 
the  purchase  money  paid  for  the  land  and  of 
his  defeating  the  collection  of  the  notes  giv- 
ea  for  that  i>art  of  the  purchase  price  un- 
paid. The  trust  company,  under  the  terms 
of  the  will,  held  one-half  of  the  cash  paid 
and  owned,  a  half  Interest  In  the  notes,  and 
she  owned  the  other  halves.  We  will  not  dis- 
cuss the  second  proposition,  as  we  have  al- 
ready determined  that  appellee  received  > 
good  title  by  reason  of  the  conveyance. 

It  wUl  be  noticed  that  the  will  provides 
that  the  Nashville  Trust  Ck>mpany  shall  hold 
the  one-half  interest  devised  to  the  mother 
for  life  for  her  benefit,  and  upon  her  death 
for  the  benefit  of  the  widow  for  life,  and  at 
her  death  the  trust  company  Is  to  pay  it  over 
to  the  First  Presbyterian  Church  and  the 
Young  Men's  Christian  Association,  provided 
the  widow  does  not  elect  and  establish  one 
of  the  institutions  named  in  the  will,  in 
which  event  the  trust  company  should  turn 
over  to  such  institution  that  portion  of  the 
testator's  estate  in  its  possession.  Our  opin- 
ion Is,  under  these  facts,  even  though  we  are 
in  error  when  we  say  that  appellee  has  a  good 
title  by  reason  of  the  conveyance,  no  court 
of  equity  would  permit  the  institution,  when 
established  by  Mrs.  Eakln,  to  disturb  appel- 
lee In  his  title  and  possession  of  the  proper- 
ty in  controversy,  or  any  part  of  it  If  Mrs. 
EaUn,  notwithstanding  the  conveyance  and 
in  violation  of  her  obligation  assumed  In  the 
separate  writing,  should  establish  such  an 
institution  without  protecting  the  right  of 
appellee  in  the  land,  no  court  of  equity,  in 
our  opinion,  should  permit  the  institution 
created  by  her  to  disregard  the  obligntlons 
of  its  creator  and  disturb  this  conveyance, 
and  especially  when  it  has  received  the  pro- 
ceeds of  the  land  from  the  Nashville  Trust 
Company,  the  trustee  named  by  the  testator, 
Eakin,  which  were  directed  to  be  paid  over 
to  it  when  established. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  afiSrmed. 


BAILEY  V.  NAPIER. 

(Court  of  Appeals  of  Kentucky.    April  14, 1909.) 

1.  Shebiffs  and  Cokstablks  ({  157*)— Col- 
lection OF  Taxes — Seizubb  ano  Sale — 
Excess  Levy— Liabilttt  on  Bond. 

If  the  sheriff  without  right  seizes  and  sells 
property,  or  seizes  and  sells  more  property  than 
IS  necessary  to  satisfy  taxes  against  the  prop- 
erty owner,  the  latter's  remedy  is  against  the 
sheriff  on  his  bond. 

[Ed.  Note.— For  other  eases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {  869;  Dec  Dig.  {  167.*] 


2.  Taxation  (f  561*)— CioLiconoir  or  Taxes 
—Sale  or  Pbopkktt— Aoooui«tabix.itt  or 
Shebift. 

Where  a  sheriff  sella  property  for  taxes 
and  fails  to  collect  the  price  irom  the  purchaser, 
he  becomes  responsible  therefor  to  the  state 
and  county. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1064;  Dec.  Dig.  f  561.*] 

3.  Taxation  (|  784*)— Collection  or  TAxn 
— Salb  or  fbopebtt— Ibbeoulabities. 

That  a  sheriff  sold  more  property  levied  on 
for  taxes  than  was  necessary  to  pay  the  taxes, 
or  that  he  failed  to  collect  toe  money  from  the 
purchaser,  did  not  affect  the  purchaser's  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1470;   Dec.  Dig.  !  734,*] 

4.  Taxation  (g  Ss3*)— Excebsivx  Lkvt— Salb 
—Surplus. 

Where  a  sheriff,  to  collect  delinquent  taxes, 
levies  on  property  which  sold  for  more  tlian  the 
amount  due,  the  sheriff  was  required  to  pay  the 
taxes  from  the  proceeds  and  return  the  remain- 
der to  the  owner. 

[Dd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1367;    Dec.  Dig.  {  683.*] 

6.  Taxation  (|  681*)— Collection  —  Seizubk 
or  Live  Stock— Expense  or  Keep. 

Where  a  sheriff  seized  live  stock  for  non- 
payment of  delinquent  taxes,  he  was  entitled 
to  reimburse  himself  out  of  the  proceeds  of  the 
sale  for  the  reasonable  actual  cost  of  keeping 
and  caring  for  the  stock  between  the  seizure 
and  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1368;   De&  Dig.  {  691.*] 

6.  Sales  ({  479*)  —  Conditional  Saixs  — 
Bbeaoh  or  Contbact— Bboovbbt  or  Fbop- 
ebtt. 

Certain  cattle,  having  been  seized  by  the 
sheriff  as  the  property  of  defendant's  father  for 
nonpayment  of  taxes,  were  sold  to  plaintiff, 
who  in  turn  sold  and  delivered  them  to  de- 
fendant under  an  agreement  that  he  should 
have  them,  provided  he  paid  the  taxes  within  a 
specified  time ;  the  title  to  remain  in  plaintiff 
until  payment  was  made.  Held,  that  plaintiff, 
on  defendant's  breach  of  such  contract,  was 
entitled  to  a  specific  recovery  of  the  cattle. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  1420;   Dec.  Dig.  |  479.*] 

Appeal  from  Circuit  Court,  Knott  County. 

"Not  to  be  officially  reported." 

Action  by  Irving  Napier  against  Tanlbee 
Bailey.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

W.  W.  Craft  and  J.  J.  O.  Bach,  fo*  appel- 
lant   Smith  &  Combs,  for  appellee. 

CABROLIJ,  J.  The  appellee,  Napier,  who 
was  plaintiff  below,  claiming  that  he  was  the 
owner  of  and  entitled  to  the  possession  of 
eight  oxen  of  the  value  of  |800,  brought  this 
action  for  their  recovery  and  damages  for 
their  detention  against  the  appellant  Bailey, 
who  was  defendant  below.  In  his  answer 
Bailey,  after  denying  that  the  plaintiff,  Na- 
pier, was  the  owner  of  the  cattle,  averred 
that  be  owned  and  was  entitled  to  the  pos- 
session of  them.  Upon  a  trial  of  the  issue 
as  to  who  was  the  owner  of  the  cattle,  which 
was  the  only  issue  in  the  case,  the  Jury 
found  for  the  plaintiff,  Napier,  and  fixed  the 
value  of  the  cattle  at  $800.  and  a  Judgment 
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was  entered  In  accordance  with  the  verdict 
It  appears  from  the  evidence  that  one  J. 
M.  Bailey,  the  father  of  the  defendant,  owed 
the  sheriff  of  Knott  county  a  large  sum  for 
taxes.  The  sherlfC  also  had  an  execution 
in  his  hands  against  Bailey  on  a  Judgment  in 
favor  of  one  Richardson.  For  the  purpose 
of  satisfying  the  taxes  and  the  execution, 
the  sheriff  seised  about  65  bead  of  cattle  and 
other  personal  property,  including  the  oxen 
In  controversy.  Afterwards  the  sheriff  of- 
fered for  sale,  and  sold,  to  satisfy  the  taxes, 
about  40  bead  of  the  cattle;  and  after  ap- 
plying the  proceeds  as  a  credit  upon  the  tax- 
es there  was  yet  due  $207.60,  which  sum  em- 
braced the  costs  of  feeding  and  taking  care 
of  the  cattle  after  the  sheriff  had  seized 
them  for  the  taxes  and  before  they  were 
sold.  To  satisfy  this  amount  the  sheriff  sold 
the  four  yoke  of  oxen  to  the  plaintiff,  Napier, 
for  $252.50,  which  was  $45  more  than  the 
amount  claimed  by  the  sheriff  to  be  due  for 
the  taxes,  costs,  and  expenses.  After  the 
taf  sale  the  defendant,  Bailey,  enjoined  the 
sale  of  the  remainder  of  the  property  that 
the  sheriff  bad  taken  possession  of  for  the 
purpose  of  satisfying  the  Richardson  ex- 
ecution.  A  few  weeks  after  the  sale  of  the 
four  yoke  of  oxen,  and  while  they  were  in 
the  possession  of  plaintiff,  Napier,  as  pur- 
chaser, be  testifies  that  he  sold  them  to  the 
defendant  under  an  agreement  at  the  .time 
made  that  the  defendant  should  pay  to  the 
sheriff  the  $207.50  due  for  taxes,  and  pay  to 
J.  M.  Bailey  $45,  and  that  it  was  further 
agreed  that  the  defendant  should  have  one 
month's  time  in  which  to  pay  for  the  cattle, 
and  they  were  to  remain  the  property  of  the 
plaintiff  until  paid  for,  and  that  as  Bailey 
failed  to  pay  for  them  it  became  necessary 
that  suit  for  tbelr  recovery  should  be 
brought. 

It  is  the  contention  of  Bailey :  First,  that 
the  sheriff  had  no  authority  to  sell  more 
property  than  was  necessary  to  satisfy  the 
amount  of  taxes;  second,  that  the  statute 
makes  no  provision  for  the  expense  of  keep- 
ing property  seized  for  taxes,  and  hence  the 
sheriff  bad  no  right  to  sell  any  of  the  prop- 
erty for  the  purpose  of  paying  the  expense 
of  keeping  it ;  and,  third,  that  the  sheriff  did 
not  collect  from  Napier  at  the  time  be  sold 
the  property  for  taxes  the  purchase  money. 
Other  contentions  are  also  made  by  Bailey, 
but  In  the  view  we  have  of  the  case  it  is  not 
necessary  to  discuss  any  features  of  It  ex- 
cept two:  First,  was  Napier  at  the  time  he 
sold  the  cattle  to  Bailey  the  owner  of  them ; 
and,  second,  did  be  sell  them  to  Bailey  un- 
der an  agreement  by  which  the  title  was  to 
remain  in  him  unless  Bailey  paid  the  amount 
agreed  upon  when  he  purchased  them?  Up- 
on the  last  of  the  Issues,  there  was  conflict 
in  the  evidence;  but  it  was  for  the  Jury  to 
decide  this  controverted  question  of  fact 
If  the  sheriff,  without  right,  seized  and 
sold  the  cattle,  or  if  he  sold  more  cattle  than 
was  necessary  to  satisfy  the  taxes,  the  law 


affords  the  owner  a  remedy  against  the  sher- 
iff on  lUs  bond;  and  so,  if  the  sheriff  did 
not  collect  from  the  purchaser  the  money,  be 
became  responsible  for  it  to  the  state  and 
county.  But  these  irregularities  upon  the 
part  of-  the  sheriff,  if  there  were  any — a 
question  we  do  not  decide — do  not  affect  the 
title  of  the  purchaser  at  the  tax  sale.  It 
may  not,  however,  be  out  of  place  to  observe 
that  it  Is  often  necessary  to  sell  personal 
property  for  more  than  the  amount  of  taxes 
due,  as,  for  instance,  if  a  horse  worth  $50 
is  levied  on  for  a  tax  bill  of  $5,  the  sheriff 
or  tax  collector  may  sell  the  horse,  and  out 
of  the  proceeds  pay  the  taxes  and  return  to 
the  owner  of  the  horse  the  remainder.  And 
so,  If  a  sheriff  seizes  for  taxes  live  stock,  be 
Is  entitled  to  be  paid  out  of  the  proceeds  of 
the  sale  the  reasonable  amount  expended  by 
blm  in  keeping  and  caring  for  the  stock  be- 
tween the  time  of  their  seizure  and  sale.  It 
cannot  be  seriously  insisted  that  a  sheriff 
.must  defray  out  of  bis  own  pocket  the  ex- 
pense of  keeping  live  stock  that  he  has  seiz- 
ed for  taxes ;  but,  if  he  should  charge  more 
than  the  actual  cost,  an  action  to  recover 
the  excess  could  be  maintained  against  him. 

The  cattle  were  sold  in  November,  1004, 
and  Bailey  testifies  that  In  January,  1004, 
he  bought  these  cattle  and  other  property 
from  J.  M.  Bailey,  and  that  when  the  cattle 
were  seized  and  sold  they  w«re  owned  by 
him.  He  further  said  that  after  Napier 
bought  the  cattle  at  the  tax  sale,  Napier  told 
him  he  could  take  the  cattle  if  he  would  pay 
the  taxes,  and  that  upon  his  agreement  to  do 
this  the  cattle  were  delivered  to  him,  and 
that  in  compliance  with  bis  agreement  be  of- 
fered to  pay  the  amount  of  tax  actually  due, 
which,  was  $157,  but  the  sheriff  refused  to 
receive  the  check  for  that  amount  unless  he 
would  also  pay  the  expense  of  keeping  the 
cattle,  which  he  declined  to  do.  With  the 
evidence  in  this  condition,  the  court  instruct- 
ed the  Jury  that:  "If  they  believed  from 
the  evidence  that  Bailey  bought  from  Napier 
the  cattle  described  in  the  petition  under  an 
agreement  that  he  was  to  pay  the  amount  of 
taxes  J.  M.  Bailey  owed,  and  that  the  cattle 
were  delivered  to  blm  under  this  agreement 
they  should  find  for  blm.  On  the  other  band, 
If  they  believed  from  the  evidence  that  the 
cattle  were  delivered  to  Bailey  by  Napier  un- 
der an  agreement  that  the  title  was  not  to 
pass,  and  that  the  cattle  were  to  remain  the 
property  of  Napier  unless  within  the  time 
specified  Bailey  paid  the  sum  agreed  upon, 
and  if  they  further  believed  that  Bailey  did 
not  comply  with  tbls  agreement,  they  should 
find  for  Napier." 

These  Instructions  presented  to  the  Jury  in 
plain  and  unmistakable  language  the  only 
issues  in  the  case.  If  the  cattle  were  sold 
by  Napier  to  Bailey  under  an  agreement  by 
which  they  were  to  be  paid  for  within  a 
specified  time,  the  title  to  remain  in  Napier 
until  the  payment  was  made,  upon  a  breach 
of  the  contract  by  Bailey,  Napier  bad  the 
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right  to  bring  the  suit  he  did  for  the  specific 
recovery  of  the  cattle.  The  rights  of  no 
third  persons  are  concerned.  The  contro- 
versy is  exclusively  between  Bailey  and  Na- 
pier.   Vaughn  V,  Hopson,  10  Bush,  337. 

Although  the  evidence  was  conflicting  up- 
on the  Issues  submitted,  there  was  sufficient 
to  support  the  verdict,  and,  as  the  law  of 
the  case  was  correctly  gtoen  to  the  Jury,  the 
Judgment  must  be  affirmed,  and  It  Is  so  or- 
dered. 


KIDDER  PRESS  CO.  v.  J.  V.  REED  ft  CO. 

(Court    of   Appeals    of    Kentucky.      April    14, 
1909.) 

1.  Sales  ft  72*)  —  Cokditions  —  "Satisfac- 
tobt"  maohinehy. 

Plaintiff  constructed  a  printing  press,  which 
was  in  the  nature  of  an  experiment '  for  the 
printing  of  labels.  He  sold  the  same  to  de- 
fendant under  a  contract  providing  that,  if  the 
machine  was  not  "satisfactory,"  it  was  to  be- 
returned  free  of  ext>ense  to  the  seller.  The 
contract  also  required  the  buyer  to  pay  there- 
for after  "satisfactory"  trial  a  specified  sum 
or  its  equivalent,  and  that  on  payment  of  the 
price  plaintiff  agreed  to  execute  and  deliver  to 
the  buyer  a  sufficient  biIl,o(  sale  of  the  prop- 
erty, subject  to  a  condition  that  it  should  not 
be  used  for  the  manufacture  of  sales  slips  or 
counter  checks.  Held,  that  the  word  "satisfac- 
tory" meant  that  defendant's  decision  that  the 
machine  was  not  satisfactory  should  be  con- 
clusive so  that  defendant,  having  given  reason- 
able notice  of  such  decision,  was  entitled  to  re- 
fuse to  accept  the  machine  without  liability  for 
the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  !  201;    Dec.  Dig.  I  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6334,  6335.] 

2.  Sales  (g  168*)— Sale  on  Appbovai»— But- 
EB's  Expenses. 

Where  defendants  bought  a  printing  press 
under  an  executory  contract  that  the  press 
should  be  satisfactory  to  defendants,  and  plain- 
tiff, after  numerous  efforts,  failed  to  make  the 
press  work  satisfactorily,  so  that  defendants 
ultimately  refused  to  accept  or  pay  for  the 
press,  defendants  were  entitied  to  refuse  to  re- 
turn the  press  until  they  had  been  reimbursed 
for  reasonable  sums  advanced  for  living  ex- 
penses of  plaintiff's  experts  sent  to  adjust  the 
machine  and  endeavor  to  make  it  work  to  de- 
fendants' satisfaction. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  t  408;    Dec.  Dig.  {  168.*] 

Appeal  from  Circuit  Court,  JefTerson 
CSounty,  Common' Pleas  Branch,  Third  Divi- 
sion. 

"To  b«  officially  reported." 

Action  by  the  Kidder  Press  Company 
against  J.  V.  Reed  &  Co.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Herbert  B.  Lee,  Wm.  Marshall  Bullitt, 
Keith  L.  Bullitt,  and  Bullitt  &  Bullitt,  for 
appellant.    Dodd  &  Dodd,  for  appellee. 

CLAY,  C.  The  plfll&tltr,  Kidder  Press 
Company,  Instituted  this  action  against  J. 
V.  Beed  to  recover  the  sum  of  $3,262,  the 


purchase  price  of  a  printing  pren.  The  de- 
fendant, by  answer,  set  up  the  c«»ntract 
hereinafter  noted,  and  denied  any  liability 
for  the  purchase  price.  It  also  set  up  a 
counterclaim  of  $343.46.  At  the  condoslon 
of  all  the  evidence  the  conrt  peremptorily 
Instructed  the  Jury  to  find  against  plaintiff 
on  Its  claim  as  set  out  In  Its  petition,  and 
for  defendant  on  bis  counterclaim.  Judg- 
ment was  entered  accordingly,  and  the  Kid- 
der Press  Company  appeals. 

The  contract  entered  Into  between  the 
parties  Is  as  follows:  "Gibbs-Brower  Com- 
pany, General  Agents  American  and  Euro- 
pean Machinery.  160  Nassau  Street,  New 
York.  Kidder  Press  Company  hereby  agrees 
to  sell  at  the  sum  of  $2,925.00  net  to  J.  V. 
Beed  &  Company,  Louisville,  Ky.,  one  of  Its 
No.  3  Roll  Feed  Bed  and  Platen  Presses  for 
two  colors  with  multiple  feed  and  cut,  and 
fountain  both  sides,  to  be  delivered  boxed 
on  cars  at  Louisville,  about  the  let  of  March, 
1906,  warranted  free  from  defects  of  mate- 
rial and  manufacture  and  with  the  following 
attachments:  Slitting  attachment  $55.00; 
7  sets  slitters  at  $5.00,  $35.00;  3  crosswise 
perforators,  at  $135.00,  $405.00;  rewlnder  f or 
narrow  rolls,  $250,00.  Freight  and  erector 
expenses  $200.00.  J.  V.  Reed  &  Con>pany 
hereby  agrees  to  buy  said  property  as  above 
specified  and  to  pay  therefor  after  satisfac- 
tory*trlal,  cash  $2,925.00,  or  Its  equivalent. 
Deferred  payments.  If  any,  bearing  6  per 
cent  Interest  and  exchange  on  New  York. 
Said  machine  Is  guaranteed  to  do  a  good 
quality  of  printing  and  to  produce  rolls  of 
narrow  width,  hard  and  even  wound.  The 
perforating  attachment  Is  to  have  In  addi- 
tion to  crosswise  perforating  knives  attach- 
ments for  cutting  cross.  Register  Is  guar- 
anteed to  be  satisfactory  and  to  ao'ompllsh 
the  desired  results.  Sample  Inclosed  to  be 
changed  In  size  to  3  In.  x  2  In.  making  It  pos- 
sible to  print  nine  (9)  wrappers,  the  long 
way  of  the  press  and  to  print  six  (6)  in 
width,  size  of  press  inside  of  chase  measures 
27  in.  X  13  In.  Attachments  working  three  (3) 
times  each  to  each  impression  of  the  press, 
making  it  possible  to  cut  cross  X  each  three 
(3)  Inches  In  each  strip.  As  this  X  Is  to  reg- 
ister with  wrapping  machine,  register  must 
be  satisfactory  to  accomplish  the  desired  re- 
sult If  said  machine  Is  not  satisfactory  It 
Is  to  be  returned  free  of  expense  to  the  pur- 
chaser.   Main  shaft  diameter Inches. 

Speed   turns   per   minute.     To   belt 

from  below  with  motor  connections.  The 
seller  to  send  erector  to  superintend  erection 
of  said  machinery,  for  erector's  time,  hotel 
bills,  and  all  traveling  expenses.  The  pur- 
chaser agrees  to  insure  said  machinery  ful- 
ly, immediately  upon  Its  receipt  The  par- 
chaser  agrees  to  report  to  the  seller  In 
writing  all  defects  of  material  or  manufac- 
ture, If  any,  In  the  above  machinery  within 
thirty  days  after  receipt  of  same,  and  that 
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the  seller  shall  not  be  liable  for  auy  defects 
not  so  reported  within  said  period.  Upon 
payment  of  the  purchase  price  In  cash,  Kid- 
der Press  Company  agrees  to  execute  and 
deliver  a  good  and  sufficient  bill  of  sale  of 
the  above-described  property,  but  such  sale 
Is  made  subject  to  the  condition  that  said 
machine  shall  never  be  used  in  the  manufac- 
ture of  sales  slips  or  counter  check  books  by 
said  purchaser  or  successors  In  Interest  and 
the  title  hereto  is  taken  subject  to  said  re- 
striction, of  which  notice  shall  be  giveu  upon 
transfer.  Kidder  Press  Company,  Per  Glbbs 
&  Brower  Company,  Gen^id  Agent  J.  Y. 
Reed  &  Company,  By  J.  Y.  Reed.  Louis- 
ville, Ky.,  November  27,  1905." 

On  the  margin,  written  in  red  Ink,  is  the 
following:  "Note. — ^It  Is  agreed  that  the 
whole  agreement  between  the  parties  is  con- 
tained In  the  contract,  and  that  all  represen- 
tations and  warranties  unless  reduced  to 
writing  and  Inserted  borein  are  void." 

For  some  time  prior  to  the  date  of  the 
above  contract,  3.  Y.  Reed,  a  printer  of  Louis- 
ville, Ky.,  was  engaged  in  furnishing  to  the 
Colgan  Oum  Company,  of  that  dl^,  a  large 
quantity  of  hand-made  wrappers  to  be  used 
In  wrapping  Its  tolu.  In  the  latter  part  of 
the  year  1905,  appellant's  agent,  L>  M.  Cain, 
came  to  appellee  for  the  purpose  of  Inducing 
him  to  permit  the  Kidder  Press  Company  to 
construct  and  furnish  him  a  machine  to  be 
used  In  furnishing  wrappers  In  rolls.  As  an 
inducement  to  the  appellee's  consenting  to 
purchase  the  machine,  appellant's  agent 
agreed  to  go  with  appellee's  representative 
and  help  him  make  a  contract  with  the  Col- 
gan Giun  Company.  They  succeeded  in  get- 
ting an  order  from  the  latter  company  for 
50,000,000  wrappers.  Thereupon  the  above 
contract  was  entered  into.  The  machine,  it- 
self, was  In  the  nature  of  an  experiment 
Therefore  the  contract  provided  that  if  the 
machine  was  not  satisfactory  it  was  to  be  re- 
turned, free  of  expense  to  the  purchaser. 
The  contract  provided  that  appellant  should 
driver  the  press  to  appellee  at  Louisville, 
Ky.,  on  March  1,  1006.  The  machine  did  not 
arrive  until  April  23,  1906.  A  representative 
of  appellant  came  to  Louisville  at  that  time 
to  direct  and  adjust  the  machine.  He  having 
failed  to'  adjust  the  machine,  the  company 
then  sent  its  chief  expert  W.  C.  Williams, 
who  arrived  In  LouisvUle  May  22,  1906.  He 
dalms  that  he  put  the  machine  in  good  run- 
ning order  and  then  left  on  May  24,  1006. 
Afterwards  other  experts  were  sent  by  ap- 
pellant Many  changes  iind  alterations  were 
made.  On  July  7th  appellant  requested  a 
settlement  for  the  press,  but  was  refused  on 
the  ground  tbat  the  machine  was  not  satis- 
factory. On  July  14th  appellee  wrote  appel- 
lant as  follows:  "The  press  sent  us  has  nev- 
er delivered  satisfactory  work,  and  we  are 
inclined  to  believe  that  It  never  will  as  it  is 
now  construtced.  Some  parts  needed,  which 
your  erector  promised  to  have  sent  to  us  at 
once,  have  never  arrived,  and  as  a  result  we 


have  done  nothing  since  he  left  the  city." 
On  December  26,  1906,  appellee  wrote  appel- 
lant In  part  as  follows:  "We  are  very  much 
surprised  In  not  hearing  further  from  you 
In  regard  to  your  numerous  appointments  In 
regard  to  your  press  that  we  have  In  our  pos- 
session. As  you  know  this  press  has  never 
come  up  to  our  requirements,  and  is  not  at 
all  satisfactory  to  us,  and  as  we  seem  unable 
to  bear  from  yon  on  the  subject  we  are  con- 
sidering another  press  for  our  needs."  After 
that  appellant's  general  agent  was  sent  to 
Louisville  twice,  once  In  February,  1907,  and 
the  next  time  in  May  following.  During  this 
time  appellant  attempted  to  sell  appellee 
another  machine  at  the  price  of  $7,500.  An 
offer  to  this  effect  was  made  in  a  letter  from 
appellant  to  appellee,  dated  February  6,  1907. 
On  February  67,  1907,  appellee  wrote  Glbbs- 
Brower  &  Company,  appellant's  general 
agents,  to  the  effect  that  the  press  was  fur- 
nishing an  output  of  only  about  40  per  cent 
of  the  wrappers  promised.  On  May  20th  ap- 
pellant sent  appellee  a  letter  containing  the 
following:  "Since  the  writer's  return  to  the 
city,  he  has  Interviewed  the  Kidder  Press 
Company  In  regard  to  the  press  they  sold 
you,  and  has  been  instructed  to  advise  you 
as  follows:  'That  you  may  return  the  press 
which  we  sold  you  under  contract  dated  No- 
vember 27,  1905,  within  ten  days  from  date, 
or  pay  for  same  as  per  contract'  "  On  May 
29,  1907,  appellee  wrote  Glbbs-Brower  &  Co. 
to  the  ^ect  that  it  would  be  impossible  for 
him  to  accept  their  proposition  to  return  the 
machine,  unless  the  claims  be  had  agaiust 
the  machine  were  paid.  On  May  22, 1907,  the 
appellant  through  its  general  agents,  Gibbs- 
Brower  &  Co.,  wrote  to  the  Glbbs-Inman  Com- 
pany, of  Louisville^  a  letter  containing  the 
following:  "We  are  not  taking  advantage  of 
our  relation  with  Mr.  Reed  In  giving  you  the 
Information  which  we  have,  and  suggest  that 
yon  take  over  the  press  and  contract,  because 
we  know  that  in  Mr.  Reed's  present  state  of 
mind,  it  Is  Just  the  way  be  would  like  to  set- 
tle the  whole  deal." 

Upon  the  question  whether  or  not  the  ma- 
chine was  satisfactory,  the  overwhelming 
weight  of  the  evidence  is  tbat  it  did  not  reg- 
ister properly,  the  output  was  insufficient 
and  a  large  portion  of  the  work  which  was 
done  for  the  Colgan  Gum  Company  was  re- 
turned as  not  being  up  to  their  requirements. 
Because  of  certain  statements  of  appellant's 
agents,  to  the  effect  that  the  machine  worked 
all  right  while  they  were  In  Louisville,  be- 
cause of  the  fact  that  appellee  retained  the 
machine  from  January  until  May  and  did  cer- 
tain work  for  the  Colgan  Gum  Company 
thereon,  and  because  there  was  some  evidence 
to  the  effect  that  the  failure  of  the  machine 
to  work  satisfactorily  was  due  to  the  fact 
that  the  paper  used  was  defective  and  the  op- 
erator employed  in  managing  the  machine 
was  slow,  it  is  Insisted  that  the  court  erred 
In  not  submitting  to  the  Jury  the  question 
whether  or  not,  as  a  matter  of  fact  the  press 
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waa  utlafactory.  The  detennlnatton  of  fbls 
question  depends  upon  the  fnrflier  qneatlon 
whether  or  not  the  facts  of  fbls  case  bring 
It  within  the  line  of  cases  where  the  purchas- 
er of  an  article  has  the  arbitrary  right  to  de- 
cide that  it  Is  unsatisfactory,  or  that  other 
line  of  cases  where  he  must  decide  the  ques- 
tion of  satisfaction  as  a  reasonable  man. 

Upon  this  qnestlon  the  authorities  are  by 
no  means  harmonious.  Thus  In  Hnnunel  t. 
Stem,  21  App.  Dlv.  544,  48  N.  T.  Supp.  628, 
Stem  contracted  to  furnish  and  Install  cer- 
tain yentllatlng  machinery  ui)on  the  premises 
of  Hummel;  the  contract  providing  as  fol- 
lows: *^e  guarantee  to  ventilate  receiving 
room  to  your  satisfaction;  otherwise,  we 
will  remove  the  wheel  without  cost  to  you." 
In  that  case  the  court  said:  "A  wide  distinc- 
tion is  drawn  in  the  cases  between  contracts 
for  doing  work  or  furnishing  material  to 
salt  the  taste  or  fancy  or  caprice  of  a  party, 
and  contracts  such  as  the  one  in  suit 
*  *  *  One  who  makes  a  suit  of  clothes 
or  molds  a  bust  may  not  unreasonably  be 
expected  to  be  bound  by  the  opinion  of  his 
employer  honestly  entertained;  but  In  cases 
where  the  parties  contract  to  do  work  not  of 
the  character  referred  to  above,  and  it  i« 
stipulated  that  the  person  for  whom  the 
work  is  to  be  done  is  to  be  satisfied  with 
that  work,  the  final  construction  has  been 
given  that,  to  Justify  a  rejection  of  the  work 
and  a  refusal  to  pay  therefor,  there  must  be 
some  reason  for  the  dissatisfaction  shown." 
Among  the  authorities  holding  the  contrary 
doctrine  may  be  mentioned  that  of  Wood  R. 
&  M.  Machine  Oo.  v.  Smith,  60  Mich.  565, 
15  N.  W.  906,  46  Am.  Rep.  67,  where  it  was 
held  that,  where  the  vendor  of  a  harvesting 
machine  gave  a  warranty  that  the  contract 
of  purchase  should  be  of  no  effect  unless  the 
machine  worked  to  the  buyer's  satisfaction, 
it  was  held  the  purchaser  had  reserved  the 
absolute  right  to  reject  the  machine,  and 
that  his  reasons  for  doing  so  could  not  be  In- 
vestigated. A  still  stronger  case  is  that  of 
Piano  Mfg.  Co.  V.  Bills,  68  Mich.  101,  85  N. 
W.  841.  The  agreement  was  that  a  certain 
grain  binder  should  do  good  work  and  "give 
satisfaction."  It  was  held  that,  onlesa  the 
defendant  was  satisfied  with  the  machine, 
although  It  did  good  work,  be  was  not  bound 
to  purchase.  In  the  case  of  McGormlck 
Harvesting  Machine  Go.  t.  Ohesrown,  33 
Minn.  32,  21  N.  W.  846,  the  plainttfT  agreed 
to  furnish  the  defendant  a  cord  binder  guar- 
anteed to  work  satisfactorily.  It  was  held 
that  in  case,  upon  reasonable  trial,  it  did 
not  work  satisfactorily.  It  was  unnecessary 
for  the  defendant  to  return  the  binder  to  the 
plaintlfT,  but  was  sufilcient  for  him,  within 
a  reasonable  time,  to  notify  plaintlfT,  in  sub- 
stance, that  it  did  not  work  satisfactorily, 
and  that  he  declined  to  accept  it.  The  same 
ruling  was  announced  in  regard  to  a  steam- 
boat. In  Gray  v.  Central  R.  Co.,  11  Hun,  70. 
The  purchasers  in  that  case  agreed  to  buy 
a   steamboat   for  $15,000,   "provided,   upon 


trial,  Oiey  are  satiafled  with  tbe  aoandnesa 
of  her  machinery,  boilers,"  etc.  It  was  held 
that  no  recovery  could  be  had  unless  it  was 
shown  that  defendants  were  satisfied  with 
the  boat;  whether  or  not  they  ought  to  have 
been  satisfied  was  immaterial.  In  tiie  case 
of  Aiken  v.  Hyde,  99  Mass.  183,  the  same 
doctrine  was  laid  down  with  reference  to  a 
machine  for  generating  gas;  also,  in  Good- 
rich V.  Van  Nortwick,  48  IlL  446,  with  refer- 
ence to  a  fanning  mill;  and  in  Slngerly  t. 
Thayer,  108  Pa.  291,  2  Aa  530,  66  Am.  Rep. 
207,  in  regard  to  a  passenger  elevator.  An- 
other strong  case  in  support  of  the  same  doc- 
trine is  Osborne  v.  Francis,  88  W.  Va.  312. 
18  8.  B.  691,  46  Am.  St.  Rep.  859.  In  that 
case  tbe  defendant  bought  a  harvesting  ma- 
chine upon  the  condition  that  If  it  did  not 
work  to  his  satisfaction  he  might  retnm  it. 
It  was  held  that  his  right  to  reject  was 
absolute,  and  bis  reasons  for  so  doing  could 
not  be  investigated.  See,  also,  Frary  v. 
American  Rubber  Co.,  52  Minn.  264,  63  N. 
W.  1156,  18  U  R.  A.  644;  Blaine  v.  Knapp 
A  Co.,  140  Mo.  241,  41  S.  W.  787;  Wood 
Reaping  &  Mowing  Machine  Co.  v.  Smith, 
50  Mich.  565,  16  N.  W.  906,  46  Am.  Rep.  57; 
Reeves  &  Co.  v.  Chandler,  113  111.  App.  167. 

In  the  case  before  us  the  printing  press 
to  be  constructed  was  in  the  nature  of  an 
experiment  Appellant  had  never  construct- 
ed one  like  it  before.  The  purpose  was  to 
enable  appellee  to  supply  his  customers  with 
machine-made  wrappers,  Instead  of  band- 
made  wrappers.  The  contract  of  sale  was 
purely  executory.  The  contract  provided 
that  if  the  machine  was  not  satisfactory  ft 
was  to  be  returned.  A  careful  reading  of  the 
contract  shows  that  the  title  was  not  to  vest 
in  the  purchaser  nnles  the  machine  was 
satisfactory  and' the  purchase  iirice  therefor 
paid.  It  was  a  conditional  sale,  made  upon 
the  condition  that  the  machine  should  be 
satisfactory.  It  is  insisted  that  &e  meaning 
of  "satisfactory"  is  to  be  determined  by  the 
actual  warranty  contained  in  the  contract 
to  the  effect  that  the  "said  machine  is  guar- 
anteed to  do  a  good  quality  of  printing  and 
to  produce  rolls  of  narrow  width,  hard  and 
even  wound."  In  our  opinion  this  would  be 
taking  entirely  too  narrow  a  view  of  the 
word  "satisfactory"  aa  repeatedly  used  in 
the  contract  The  machine  might  comply 
with  the  guaranty  referred  to,  and  still  be 
utterly  useless  for  the  purposes  for  which  it 
was  constructed.  The  work  might  be  of 
good  quality,  and  yet  the  output  so  small 
that  iie  machine  could  not  be  run  except 
at  a  loss.  When  we  consider  the  relations 
of  the  parties,  the  peculiar  ciccnmstances 
under  which  the  contract  was  entered  Into, 
and  the  further  fact  that  the  title  to  the 
property  was  not  to  vest  unless  the  machine 
was  satisfactory,  we  conclude  that  the  par- 
ties intended  to  be  bound  by  the  decision  of 
appellee  as  to  whether  or  not  the  press  was 
satisfactory,  for  'it  is  well  settled  that  where 
the  contract  requires  th^  article  to  be  satis- 
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factory,  wlthoat  Btattng  the  peraon  to  whom 
It  Is  to  be  satlBfactoTT,  It  means  satisfactory 
to  him  to  whom  It  Is  sold  or  famished. 
Taylor  r.  Brewer,  1  Maule  ft  S.  290;  Mc- 
Cormlck  Harrestlng  Machine  Co.  v.  Ohes- 
rown,  83  Minn.  32,  21  N.  W.  846;  Slngerly  v. 
Thayer,  108  Pa.  291,  2  Atl.  530,  66  Am.  Rep. 
207.  It  may  be  that  appellant  was  Injudl- 
ctons  and  Indiscreet  In  undertaking  to  fur- 
nish the  press  to  he  paid  for  upon  the  happen- 
Ing  of  a  contingency  so  hazardons  or  doubt- 
fal  as  the  approval  or  satisfaction  of  appel- 
lee, but  It  assumed  the  risk.  Against  the 
consequences  resulting  from  Its  own  bargain, 
the  law  airords  It  no  relief.  Haying  rolun- 
tarlly  assumed  the  obligations  and  risk  of 
the  contract,  appellant's  legal  rights  are  to 
be  ascertained  and  determined  solely  ac- 
cording to  Its  provisions.  McCarren  v.  Mc- 
Nulty,  7  Gray  (Mass.)  139.  In  the  record 
before  us  there  Is  nothing  from  which  it 
could  be  even  Inferred  that  appellee  was 
satisfied  with  the  press.  For  months  ap- 
pellant endeavored  to  make  the  machine 
work  to  his  satisfaction.  It  utterly  failed. 
Its  letter  of  May  22d  to  the  Oibbs-Inman 
Company  shows  that  It  recognized,  the  fact 
that  appellee  was  not  satisfied  with  the 
press.  As  the  contract  in  question  was  mere- 
ly executory,  and  the  sale  was  made  upon 
the  condition  that  the  press  should  prove 
satisfactory  to  appellee,  as  he  alone  had 
the  right  to  determine  whether  or  not  It  was 
satisfactory,  and  as  he  at  no  time,  either  by 
word  or  deed.  Intimated  that  he  was  satis- 
fied, we  conclude  that  the  trial  court  properly 
Instructed  the  Jury  to  find  against  plaintiff 
on  its  claim  for  the  purchase  price. 

The  proof  shows  that  appellee,  after  re- 
ceiving appellant's  letter  of  May  20th  re- 
quiring him  either  to  pay  or  return  the  ma- 
chine, boxed  the  machine  up  and  declined  to 
return  it  until  appellant  paid  him  the  sum 
of  $343.46  advanced  by  him  as  the  living  ex- 
penses of  appellant's  experts.  Appellant 
was  a  nonresident.  The  evidence  shows  that 
appellee's  claim  was  Just  Indeed,  there  is 
no  evidence  to  the  contrary.  It  was  not  in- 
cumbent upon  appellee  to  return  the  press 
until  his  valid  claim  against  appellant  was 
satisfied.  C.  L.  Flaccns  Glass  Co.  v.  Alvey- 
Ferguson  Co.,  102  a  W.  870,  81  Ky.  Law 
Rep.  552.  The  court  did  not  therefore  err  in 
Instructing  the  Jury  to  find  for  appellee  on 
his  counterclaim. 

Judgment  affirmed. 


LOUISVILLE   RY.  CO.  v.  HOLMES. 

(Court   of   Appeals    of    Kentucky.      April    15, 
1909.) 

1.  EviDENCK   (5  698*)— Wkioht  aito   Stjm- 
oiENCT— Nkokssitt  Or  Pbepondesancb  or 

EVIDKNCK. 

The  rule  that,  where  the  evidence  which 
would  render  defendant  liable  is  no  stronger 
than  the  evidence  to  the  contrary,  there  could 
be  no  recovery,  only  applies  where  the  deduc- 


tion is  to  be  made  from  drcamstantial  evidence, 
and  does  not  apply  where  there  la  a  mere  dis- 
crepancy in  the  testimony  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2450;    Dec  Dig.  {  698.*] 

2.  Stkext  RxrcBOADS  (|  78*)— THBOWina  Pa- 
FKBs  rsou  Cabs— iNJTJBiEs  to  Thibd  Peb- 
soNSr— NxoLiOENCE  or  Passenoeb. 

A  street  car  company  is  not  liable  for  in- 
juries to  a  person  standing  at  a  street  comer 
waiting  for  a  street  car  injured  by  the  negli- 
gence of  a  passenger  In  gratuitously  throwing  a 
bundle  of  papers  from  the  car  in  the  perform- 
ance of  a  duty  devolving  on  the  car  operatives. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  g  166;   Dec  Dig.  i  78.*] 

8.  Stbebt  RAnaoAns  (J  114*)— Injtjbies  to 

Thibd  Pebsonb— Evidenox. 

In  an  action  against  a  street  car  company 
for  injuries  to  plaintiff  caused  by  being  struck 
by  a  bundle  of  papera  negligently  thrown  from 
a  passing  car,  evidence  held  Insufficient  to  sus- 
tam  a  finding  that  the  papera  were  thrown  by 
the  conductor,  and  not  by  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  239 ;  Dec  Dig.  {  114.*] 

Appeal  from  Circuit  Court,  Jefferson  Ooiu>> 
ty.  Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Annie  Holmes  against  the  Louis- 
ville Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Falrleigh,  Straus  &  Fairlelgh  and  Howard 
B.  Lee,  for  appellant  Bennett  H.  Xoung,  for 
appellee. 

HOBSON,  J.  The  street  cars  In  Louisville 
deliver  newspapers  for  the  publishers;  the 
papers  being  tied  up  in  bundles  which  are 
thrown  off  as  the  cars  pass  the  business  pla- 
ces for  which  the  papers  are  Intended.  The 
papers  are  marked  to  show  to  whom  they  go. 
While  Mrs.  Annie  Holmes  was  standing  at 
the  comer  of  Twenty-Sixth  street  and  Port- 
land avenue  on  January  21,  1907,  waiting  for 
the  east-bound  car,  a  west-bound  car  passed, 
and  a  bundle  of  papers  was  thrown  from  it 
which  strack  her'  violently  in  the  stomach,  in 
the  solar  plexus  region,  inflicting  serious  In- 
juries, to  recover  for  which  she  brought  this 
suit;  and,  a  verdict  and  Judgment  having 
been  rendered  in  her  favor  for  the  sum  of 
$4,000,  the  railway  company  appeals. 

Her  Injury  was,  as  she  proves,  so  sorlous 
that  the  amount  of  the  verdict  was  not  ex- 
cessive if  the  defendant  is  liable.  It  Is  in- 
sisted for  It,  however,  that  the  court  should 
have  Instructed  the  Jury  peremptorily  to  find 
for  it,  and  that,  if  the  case  should  have  gone 
to  the'  Jury,  the  verdict  Is  "palpably  against 
the  evidence.  The  case  tums  on  who  threw 
the  bundle  of  papers  from  the  car.  The  de- 
fendant contends  that  the  bundle  of  papers 
was  thrown  from  the  car  by  one  of  the  pas- 
sengers on  it  without  the  knowledge  or  au- 
thority of  Its  agents  in  charge  of  the  car. 
The  plaintiff  contends  that  the  papers  were 
thrown  from  the  car  by  the  conductor,  and 
that  the  defendant  Is  responsible  although 


•For  other  cases  see  same  topic  and  section  KUHBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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tbe  papera  were  tbrown  from  tbe  car  by  the 
j^assenger.  As  to  who  threw  the  papers  from 
tbe  car  only  four  witnesses  were  introduced, 
and  all  these  w«re  Introduced  by  the  plain- 
tift.  The  itlalntlfTs  statement  is  as  follows : 
"WtiUe  we  were  standing  there,  a  man  threw 
off  a  bundle  of  papers,  and  hit  me  In  the 
Btomacli.  I  did  not  see  tbe  bundle  until  I 
got  ready  to  go  into  the  car,  and  I  stepped 
on  it"  This  is  her  whole  statement  as  to 
who  threw  off  the  bundle.  She  evidently 
was  knocked  out  by  it,  and  did  not  know  who 
threw  It  off.  J.  H.  Evans,  the  conductor  of 
the  car,  testified  that  he  was  Just  coming  out 
of  the  car  near  the  back  door,  wben  J.  O. 
Foster,  a  passenger  on  the  car,  threw  the  pa- 
pers off;  that  Foster  was  employed  by  the 
B.  •  F.  Avery  Plow  Company,  and  was  going 
home  on  the  car ;  that  he  had  nothing  to  do 
with  the  papers,  and  that  he  had  not  request- 
ed him  to  throw  them  off,  and  did  not  know 
that  he  Intended  to  do  so.  Foster  testified 
that  he  was  only  on  the  car  going  home; 
that  he  saw  the  papers  were  marked  to  be  de- 
livered at  this  point,  and  that  be  reached 
around  in  the  back  and  got  the  bundle  and 
pitched  it  out;  that  the  conductor  did  not 
know  he  was  going  to  throw  it  off,  and  said 
to  him,  "You  ought  to  have  let  it  alone"; 
that  he  answered,  "I  Just  pitched  it  off,  and 
did  not  intend  to  liit  anybody."  He  also  tes- 
tified that  about  a  year  before  he  had  run  as 
a  conductor  on  tbe  line,  and  knew  that  the 
papers  were  to  be  thrown  off  at  the  points  in- 
dicated by  the  marks  on  them.  The  con- 
ductor said  he  went  into  the  car  to  collect 
some  fares,  and,  when  they  got  to  that  point, 
bad  not  got  out,  and  Foster  took  the  papers 
before  be  could  get  there,  and  threw  the  bun- 
dle off.  Mrs.  Mary  Humley,  who  was  stand- 
ing with  Mrs.  Holmes  on  the  comer,  testified 
as  follows:  "WhUe  we  were  standing  there 
waiting  for  the  car,  the  car  going  in  west, 
wtiy  lie  threw  a  bundle  of  papers  out  from 
the  back  end  of  the  car  it  seemed  to  me.  He 
was  a  street  car  man.  He  had  on  a  uniform 
and  cap,  and  threw  it  out  from  the  back  end 
of  the  car,  and  it  struck  her  across  the  breast, 
and  she  went  to  fall  and  I  caught  her,  and 
she  turned  blind  and  sick,  and  there  was  a 
couple  of  men  come  up  and  asked  if  she  was 
hurt,  and  I  told  them,  'Yes,'  and  I  assisted 
her  home  and  went  out  as  far  as  one  square 
of  her  house,  and  I  got  off  the  car  and  went 
home.  My  daughter  was  sick  and  I  went 
home,  and  I  went  over  in  a  couple  of  days, 
and  she  was  bad  and  in  bed.  Q.  What  sort 
of  a  uniform  did  this  man  tiave  on  that  threw 
this  paper?  A.  He  had  on  a  blue  uniform. 
Q.  Are  you  familiar  with  tbe  uniforms  of 
street  car  conductors?  A.  Yes,  sir;  pretty 
familiar.  Q.  Did  he  bave  on  one  of  those? 
A.  Yes,  sir.  Q.  Show  us  bow  he  threw  that 
paper?  A.  He  Just  kept  swinging  It  this  way 
two  or  three  times,  and  then  he  sent  it,  and 
it  struck  her  across  there  very  hard."  The 
defendant  insists  that  as  the  plaintiff  intro- 
duced all  four  of  the  witnesses,  and  none  of 


them  are  impeached,  tb6  mie  ahotdd  be  ap^ 
piled  that,  where  the  evidence  In  favor  of  a 
state  of  case  In  which  the  defendant  would 
be  liable  is  no  stronger  than  the  evidence  In 
favor  of  a  state  of  case  in  which  it  is  not  lia- 
ble, there  can  be  no  recovery.  But  this  rule 
has  no  application.  The  rule  is  applied  where 
tbe  deduction  is  to  be  made  from  circum- 
stantial evidence,  and  where  tliere  is  no  di- 
rect proof  as  to  how  tbe  Injury  oc<*urred.  It 
does  not  apply  where  there  is  a  discrepancy 
in  the  testimony  of  the  wltneftjes.  In  such 
a  state  of  case  it  is  for  the  jury  to  say  which 
of  the  witnesses  correctly  stated  the  facts. 
We  therefore  conclude  that  the  court  proper- 
ly refused  to  instruct  the  Jury  peremptorily 
to  find  for  the  defendant 

It  remains  to  determine  whether  the  ver- 
dict is  palpably  against  the  evidence;.  On  the 
trial  the  conductor,  Evans,  was  not  In  the 
service  of  the  railway  company,  and  Foster 
had  left  the  service  of  the  Avery  Plow  Comh 
pany  and  was  In  the  service  of  the  railway 
company.  Mrs.  Humley  was  a  disinterested 
witness,  and,  none  of  the  witnesses  being  in 
any  wise  Impeached,  we  should  not  interfere 
merely  because  the  Jury  believed  one  witness 
rather  than  the  other  two  if  there  was  noth- 
ing more  in  the  case.  Mrs.  Humley  might  be 
mistaken,  and  still  swear  truthfully  to  all 
she  states,  believing  it  to  be  true.  But  nei- 
ther Evans  nor  Foster  can  be  mistaken  in 
what  they  state.  The  facts  are  either  as 
stated  by  them  or  they  have  willfully  sworn 
falsely.  They  cannot  be  mistaken  as  to  the 
facts  they  state.  Mr&  Holmes  was  hurt  and 
they  knew  It  As  to  who  had  thrown  the  pa- 
pers off,  they  could  not  then  be  mistaken.  On 
the  contrary,  Mrs.  Humley,  who  was  stand- 
ing on  the  sidewalk,  and  who  had  nothing  to 
call  her  attention  to  who  had  thrown  the  pa- 
pers off  until  her  friend  was  struck,  might 
naturally  think  that  the  conductor  who  ap- 
peared at  the  back  door  Just  after  her  friend 
was  struck  was  the  man  who  had  thrown  the 
papers.  She  was  naturally  excited  from  the 
Injury  received  by  her  friend,  and  she  might 
very  reasonably  be  mistaken  as  to  which  of 
tbe  two  men  had  thrown  the  papers  off,  and 
it  will  be  observed  she  says,  "It  seemed  to 
me,"  etc.  The  cause  of  action  arises,  not 
from  the  throwing  off  of  the  papers,  but 
from  the  negligent  manner  in  which  It  was 
done.  If  the  man  who  threw  them  off  bad 
noticed  what  he  was  doing,  or  had  looked  be- 
fore he  threw  the  papers  out  he  would  not 
have  hit  Mrs.  Holmes.  Her  injury  was  due 
to  the  fact  that  he  threw  them  out  without 
looking.  If  the  conductor  did  this,  the  de- 
fendant Is  liable,  but  if  a  passenger  on  the 
car,  acting  on  his  own  voiltiou  and  without 
authority,  did  so,  the  defendant  is  not  liable 
for  his  negligence  In  not  looking;  for  It  bad 
not  authorized  him  to  act  for  it  He  is  liable 
for  his  own  negligence  in  so  throwing  off  the 
papers,  but  he  could  not  by  volunteering  to 
throw  them  off  impose  a  liability  on  the  de- 
fendant for  his  negligence  in  throwing  them 
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off  wltliont  looking.  In  Tlew  of  all  tbe  (acts, 
we  tblnk  the  ends  of  sabstantlal  Justice  re- 
quire that  a  new  trial  should  be  granted. 

Judgment   reversed,   and   cause  remanded 
for  a  new  trial. 


DERICKSON  et  al.  v.  CONLEE  et  al. 
(Court  of  Appeals  of  Kentucky.    April  15, 1909.) 

1.  INTOXICATIKO  LIQUORS  ({  37*)— LOCAL  OP- 
TION Election— Contest. 

The  county  judge  and  two  justices  of  the 
peace  residing  near  tbe  courthouse  constitute 
tbe  proper  board  to  hear  and  determine  a  local 
option  election  contest 

[EM.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  42 ;  Dec.  Dig.  §  37.*] 

2.  INTOXICATINO  LiQUOBS  (S  37*)— LoCAL  OP- 
TION EuicTioN— Contest  —  Notice  —  Peti- 
tion^~7kavebse 

Ky.  St  1909,  !  2566,  sxibd.  2  (Russeli's  St. 
{  4063,  subd.  2),  relating  to  local  option  election 
contests,  provides  that  the  contestants  within 
10  days  after  the  final  action  of  the  ezaminmg 
board  shall  file  in  the  ofSce  of  the  clerk  of  tbe 
county  court  a  written  statement  of  tbe  grounds 
of  contest  and  shall  cause  a  copy  thereof  to  be 
served  on  the  county  judge,  etc.  Held  that 
where  a  petition  alleged  that  notice  was  given 
as  required  by  statute,  an  allegation  in  the 
answer  that  the  copy  of  tbe  grounds  of  contest 
filed  March  5,  1908,  was  served  on  the  county 
judge  before  March  3d,  did  not  constitute  a 
traverse  of  the  petition,  as  it  might  also  be  true 
that  another  copy  of  the  grounds  of  contest  was 
filed  with  the  county  clerk  before  service  on  the 
county  judge. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  42 ;   Dea  Dig.  g  37.*] 

3.  Intoxicating  Liquobs  (§  37*)— Local  Op- 
tion Election— Contest— Notice— Service. 

Under  Kv.  St  1909,  g  2566,  subd.  2  (Rus- 
sell's St.  g  4063,  subd.  2),  providing  that  local 
option  election  contestants  shall  within  10  days 
after  final  action  of  the  examining  board  file 
with  the  clerk  of  the  county  court  a  statement 
of  the  grounds  of  contest  and  cause  a  copy  to 
be  served  on  the  county  judge,  it  is  immaterial 
whether  the  service  of  a  copy  on  the  judge  is 
made  before  or  after  the  copy  is  filed  with  the 
county  clerk. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Idquors,  Cent  Dig.  t  42 ;  Dec.  Dig.  g  37.*] 

Appeal  from  Circolt  Court  Powell  County. 

"To  be  officially  reported," 

Local  option  election  contest  by  Matt  Con- 
lee  and  others  against  J.  M.  Derickson  and 
others.  From  an  order  awarding  mandamus 
compelling  defendants  to  hear  such  contest, 
they  appeal.    Affirmed. 

C.  T.  Spencer,  for  appellants.  Henry 
Watson,  for  appellees. 

HOBSON,  J.  On  February  26,  1908,  an 
election  was  held  In  Powell  county  to  take 
the  sense  of  the  voters  on  tbe  question  as  to 
whether  or  not  spirituous,  vinous,  or  malt 
liquors  should  be  sold  in  the  county.  The 
election  resulted  In  a  majority  against  tbe 
sale  on  the  face  of  tbe  returns,  and  the  elec- 
tion commissioners  certified  the  result  to  the 
county  court.  Thereupon  appellees  filed  no- 
tice ot  contest  which  came  on  to  be  heard 


before  appellants,  the  county  judge,  and  tbe 
two  magistrates  residing  nearest  to  the  coun- 
ty seat  Tbe  contestees  filed  the  following 
special  demurrer:  "Now,  come  the  con- 
testees above  named  by  attorneys,  J.  D.  At- 
kinson and  C.  F.  Spencer,  and  demur  special- 
ly to  the  jurisdiction  of  this  court  and  to  the 
proceedings  herein,  for  they  say  that  neither 
the  county  court  nor  the  county  election  com- 
missioners nor  the  county  board  of  contest 
have  any  Jurisdiction  to  bear  and  determine 
this  contest."  On  the  hearing  of  the  de- 
murrer appellants  entered  the  following  or- 
der: "The  court,  having  heard  the  argu- 
ment of  counsel  on  the  special  demurrer  of 
the  contest  to  tbe  Jurisdiction  herein,  and 
being  sufficiently  advised,  considers  that  this 
court  has  no  jurisdiction  of  this  contest,  and 
therefore  sustains  the  demurrer  to  which 
the  contestants  except  and  object  and  pray 
an  appeal  to  the  circuit  court,  which  la 
granted."  Thereupon  the  contestants  brought 
this  suit  in  the  Powell  circuit  court  against 
appellants,  alleging  that,  desiring  to  contest 
tbe  election,  they  filed  within  10  days  after 
the  final  action  of  the  examining  board  In 
the  office  of  the  clerk  of  the  Powell  county 
court  a  written  statement  of  the  grounds  of 
contest,  and  caused  a  copy  of  It  to  be  served 
on  tbe  county  Judge;  that  they  gave  notice 
by  printed  posters  at  the  courthouse  door, 
and  three  other  public  places  In  the  county, 
and  also  caused  it  to  be  published  In  the 
Clay  City  Times,  a  newspaper  published  In 
the  county,  for  two  consecutive  Issues,  be- 
ginning with  the  first  issue  of  the  paper  aft- 
er It  was  filed  In  the  office  of  the  county 
clerk.  They  set  out  In  the  petition  the  no- 
tice of  contest,  and  alleged  that  the  con- 
testees filed  their  demurrer  as  above  set 
out  They  alleged  that  thereupon  the  ap- 
pellants declined  to  hear  the  contest  decid- 
ing that  they  had  no  Jurisdiction  to  deter- 
mine it  They  prayed  that  the  appellants 
be  required  by  mandamus  to  hear  and  de- 
termine the  contest.  Appellants  filed  an  an- 
swer to  which  the  circuit  court  sustained  a 
demurrer  and  awarded  the  mandamus  as 
prayed.  From  this  judgment  the  appeal  be- 
fore us  Is  prosecuted. 

In  Shindlar  v.  Floyd,  118  Ky.  468,  81  S.  W. 
668,  It  was  held  by  this  court  that  the  coun- 
ty Judge  and  two  justices  of  the  peace  re- 
siding nearest  the  courthouse  are  the  proper 
board  to  hear  and  determine  the  contest  of 
a  local  option  election.  See,  also,  De  Haven 
V.  Bowmer,  125  Ky.  800,  102  S.  W.  30a 
These  cases  are  conclusive  that  appellants 
are  the  proper  board  to  hear  the  contest 
It  is  Insisted  here  for  the  appellants  that 
proper  notice  of  the  contest  had  not  beea 
given,  and  that  for  this  reason  they  were 
right  In  holding  that  they  were  without  Ju- 
risdiction. The  statute  regulating  the  mat- 
ter is  subdivision  2,  g  2566,  Ky.  St  (Russell's 
St  g  4063.  subd.  2):    "Any  number  of  tbe 
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dtlzeiui  and  legal  Totera,  bat  not  lesa  tban 
ten,  of  the  county,  dty,  town,  district  or 
precinct  In  which  the  election  has  been  held, 
shall  have  the  right  to  contest  any  election 
held  under  this  law,  and  shall  be  designated 
the  contestants.  Such  contestants  shall, 
within  ten  days  after  the  flnal  action  of  the 
examining  board,  file  in  the  office  of  the 
cWfk  of  tbe  county  court  a  written  state- 
ment of  the  grounds  of  the  contest  and  shall 
cause  a  copy  thereof  to  be  served  on  the 
county  Judge,  and  shall  give  notice  thereof 
by  written  or  printed  notices  to  be  posted 
at  hae  court  house  door  of  the  county,  and 
In  three  or  more  public  places  in  the  coun- 
ty, city,  town,  district  or  precinct  in  which 
the  election  has  been  held,  and  shall  cause 
tbe  Mune  to  be  published  In  some  newspa- 
per of  tbe  county,  when  possible,  for  two 
consecutlye  Issues,  commencing  not  later 
than  the  first  issue  of  the  paper  after  filing 
the  statement  When  a  notice  of  tbe  con- 
test shall  be  executed  on  the  county  Judge, 
tbe  certificate  shall  not  be  recorded." 

It  is  alleged  in  the  petition  that  notice 
was  given  as  required  by  tbe  statute,  and 
these  allegations  of  the  petition  are  not  trav- 
ersed in  the  answer.  It  is  alleged  In  the 
answer  that  no  notice  of  tbe  grounds  of  con- 
test filed  in  the  county  clerk's  office  on 
March  5,  1908,  was  served  on  the  county 
Judge  after  the  filing  of  the  contest  with 
the  county  clerk.  It  is  also  shown  in  tbe 
answer  that  it  was  agreed  on  the  hearing 
before  appellants  that  a  copy  of  tbe  grounds 
of  the  contest  as  shown  by  paper  filed  of 
date  March  5,  18u8,  was  served  on  the  coun- 
ty Judge  before  March  3,  190&.  It  is  insisted 
that,  as  tbe  notice  was  served  on  the  county 
Judge  on  March  3d  and  filed  with  the  county 
clerk  on  March  5th  or  two  days  afterward, 
the  service  on  the  county  Judge  was  not 
good,  as  the  paper  had  not  then  been  filed 
with  the  county  clerk.  It  may  be  true  that 
the  paper  served  on  the  county  Judge  was 
not  filed  In  the  county  clerk's  office  until 
March  6tb;  but  it  may  also  be  true  that 
another  copy  of  the  grounds  of  contest  was 
filed  with  the  county  clerk  before  the  serv- 
ice on  tbe  county  Judge.  The  affirmative 
matter  in  the  answer  does  not  therefore 
amount  to  a  traverse  of  the  allegations  of 
the  petition.  But,  aside  from  this,  the  stat- 
ute requires  the  notice  to  be  filed  In  the  coun- 
ty clerk's  office  within  10  days  after  the  flnal 
action  of  the  examining  board,  and  whether 
a  copy  is  served  on  the  county  Judge  before 
or  after  it  is  filed  in  the  county  clerk's  office 
iB  not  material.  It  must  be  filed  in  the  coun- 
ty clerk's  office  within  10  days,  but,  when 
this  is  done,  it  Is  not  necessary  to  serve  it 
again  on  the  county  Judge  If  tbe  paper  was 
served  on  him  before  it  was  filed  in  the 
county  clerk's  office.  Tbe  purpose  of  tbe 
statute  is  to  give  the  county  Judge  notice  of 
tbe  proceeding;  and  this  notice  can  be  giv- 


en by  serving  a  copy  of  the  contest  on  bim 
as  well  before  as  after  it  Is  filed  witb  the 
county  clerk.  The  statute  does  not  require 
that  the  notice  shall  be  served  on  tbe  coun- 
ty Judge  after  it  is  filed  in  the  county  clerk's 
office,  and  it  should  be  liberally  construed 
with  the  view  to  promote  its  objects. 
Judgment  affirmed. 


FAWCEnrrS  assignee  et  aL  ▼.  MITCH- 
ELU  FINCH  &  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    April  14, 
1909.) 

1.  Barks   ard    Barking    (|   87*)  —  Statk 
Banks— Doing  Business  in  Othkb  Statics. 

In  the  absence  of  any  statute  limiting  its 
authority,  a  bank  organized  under  tbe  laws  of 
this  state  may  transact  any  business  within 
the  scope  of  its  charter  in  other  states. 

[E^.  Note.— For  other  cases,  see  Banks  snd 
Banking,  Cent  Dig.  I  219;  Dec.  Dig.  |  87.*1 

2.  Banks  and  Bankiro  ({|  177, 179*)— Bark- 
ing Business. 

Taking  notes  or  other  securities,  whether 
for  the  purpose  of  discount  or  to  secure  a  dpbt. 
Is  a  part  of  the  legitimate  business  of  a  bank- 
ing corporation. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dir.  H  654,  655,  667-683;  Dec. 
Dig.  a  177,  179.*] 

3.  Banks  and  Barkirg  (S  179*)— Takiro  8k- 
CUB1TIE8— What  Law  Oovebns. 

Where  a  Kentucky  bank  took  a  transfer  in 
Ohio  of  notes  to  secure  an  Ohio  debt  the  trans- 
action must  be  governed  by  tbe  laws  of  Ohio. 
lEH.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dtx.  Dig.  i  179.*] 

4.  ASSIGRHERT8   VOB    BBRETIT   OF    CbXDITOBS 

(S  19*)— What  Law  Oovebrs. 

Ky.  St  1909,  I  1910  (Rnssell's  St  |  2104). 
providing  that  every  assignment  in  contempla- 
tion of  InBolvency  and  with  the  design  to  prefer 
one  creditor  to  the  exclusion  of  others  shall 
operate  as  an  assignment  of  all  tbe  property  of 
the  debtor  for  the  benefit  of  his  creditors,  does 
not  apply  to  a  transfer  of  notes  in  Ohio  to  a 
Kentucky  creditor  with  intent  to  prefer  snch 
creditor;  and,  there  being  no  similar  provision 
of  law  in  Ohio,  the  transaction  was  valid,  be- 
ing valid  where  made. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  t  75;  Dec 
Dig.  I  19.*] 

5.  FBAUDUIiERT    Corvktarobs     (I     115*)  — 
Right  to  Pbefeb  Cbeuitobs. 

In  the  absence  of  any  statutory  provision 
in  relation  thereto,  there  is  nothing  Illegal  in 
tbe  act  of  a  debtor  in  preferring  one  creditor 
over  another. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  370;  Dec  Dig.  S 
115.*] 

Appeal  from  Circuit  Court  Mason  County. 

"To  be  officially  reported." 

Action  by  W.  A.  Rlst  as  assignee  of  D. 
A.  Fawcett  for  the  benefit  of  his  creditors, 
and  others,  against  Mitchell,  Finch  &  Co. 
and  another.  From  a  Judgment  for  defend- 
ants, plalntiflCs  appeal.     Affirmed. 

Allan  D.  Cole  and  Young  &  Barnes,  for 
appellants.  Worthington  &  Cochran,  for  ap- 
pellees. 
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CARROLI^  J.  In  June,  1908,  D.  A.  Paw- 
cett,  who  was  engaged  in  baslness  at  Aber- 
deen, Ohio,  made  a  general  assignment  of 
hia  property  for  the  benefit  of  his  creditors 
to  W.  A.  Rlat,  also  a  citizen  of  Ohio.  After- 
wards Blst,  as  assignee,  brought  this  suit 
against  Iilitcbell,  Finch  &  Co.,  a  banking 
corporation  located  at  Mayavllle,  In  this 
state,  charging  that  a  few  days  before  bis 
assignment  Fawcett  transferred  and  deliver- 
ed to  it.  In  contemplation  of  insolvency  and 
for  the  purpose  of  preferring  them  to  the 
exclusion  of  his  other  creditors,  notes  ag- 
gregating $1,095,  toe  the  purpose  of  satisfy- 
ing a  debt  of  $700  created  prior  to  that 
time.  He  fnrther  alleged  that  the  transfer 
was  ultra  Tires  and  void,  because  under  its 
charter  Mitchell,  Finch  &  Co.  had  no  au- 
thority to  transact  business  in,  the  state  of 
Ohio.  He  asked  that  the  transaction  be  ad- 
judged to  operate  as  an  assignment  of  the 
property  of  Fawcett  for  the  benefit  of  bis 
creditors  under  Ky.  St.  i  1910  (Uussell's  St 
I  2104),  known  as  the  act  of  1850. 

A  demurrer  being  sustained  to  the  peti- 
tion, an  amended  petition  was  filed,  in  which 
it  was  averred  that  the  Citizens'  Bank  of 
Dover,  Ky.,  was  a  creditor  of  Fawcett  In 
the  sum  of  $8,000,  and  that,  with  the  intent 
to  hinder,  delay,  and  defraud  the  said  bank 
and  his  other  creditors  in  the  collection  of 
their  debts,  Fawcett  transferred  and  deliv- 
ered to  Mitchell,  Finch  &  Co.  the  notes  de- 
scribed in  the  petition.  It  was  further  aver- 
red that  the  transfer  of  the  notes  was  null 
and  void  under  sections  6343,  6344,  of  the 
Revised  Statutes  of  Ohio,  which  read  in  part 
as  follows:  "All  transfers,  conveyances,  or 
assignments  made  by  a  debtor,  w  procured 
by  him  to  be  made,  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors,  shall  be  de- 
clared void  at  the  suit  of  any  creditor;  and 
the  probate  Judge  of  the  proper  county,  aft- 
er any  such  transfer,  conveyance,  or  assign- 
ment shall  have  been  declared  by  a  court 
of  competent  jurisdiction  to  have  been  made 
with  the  intent  aforesaid,  or  in  trust  with 
the  Intent  mentioned  in  the  next  preceding 
section,  shall,  on  the  application  of  any 
creditor,  appoint  a  trustee  according  to  the 
provisions  of  this  chapter,  who,  upon  being 
duly  qnalifled.  shall  proceed  by  due  course 
of  law  to  recover  possession  of  all  property 
so  transferred." 

The  Citizens'  Bank  of  Dover,  which  was 
made  a  party  to  this  amended  petition,  of- 
fered to  file  its  answer,  In  which  it  ^et  np 
the  indebtedness  of  Fawcett  to  it,  and  the 
fact  that  in  contemplation  of  insolvency, 
and  with  the  design  to  prefer  Mitchell, 
Finch  A  Co.,  he  did  within  six  months  next 
before  the  institution  of  the  action  transfer 
and  deliver  to  It  the  notes  mentioned,  which 
it  asked  should  be  taken  as  a  cross-petition 
against  Mitchell,  Finch  &  Co.,  and  that  the 
transfw  of  the  notes  to  it  be  adjudged  to 
operate  as  an  assignment  of  the  property  of 
Tawoett  for  the  payment  pro  rata  of  his 


debts.  The  lower  court  stmdc  from  the  rec- 
ord the  amended  petition,  and  refused  t» 
permit  the  answer  of  the  Dover  bank  to  be 
filed;  and,  the  assignee  of  Fawcett  declin- 
ing to  plead  further,  his  petition  was  dis- 
missed. 

So  far  as  the  question  of  ultra  vires  Is 
concerned,  it  is  scarcely  necessary  to  devote 
much  attention  to  Its  discussion.  We  know 
of  no  law,  statutory  or  otherwise,  that  de- 
nies to  a  bank  organized  nnder  the  laws  of 
this  state  and  doing  business  in  this  state, 
the  right  to  transact  business,  within  the 
scope  of  the  authority  granted  by  its  char- 
ter, in  other  states.  Nor  can  there  be  any 
doubt  that  the  lending  of  money  to  residents 
or  nonresidents,  and  taking  notes  or  other 
securities,  whether  it  be  for  the  purpose  of 
discount  or  to  secure  a  debt,  is  a  part  of  the 
legitimate  business  of  a  banking  corpora- 
tion. If  the  transfer  of  the  notes  in  the 
manner  and  f<Mr  the  purpose  mentioned  had 
been  made  by  a  citizen  of  this  state  to 
Mitchell,  Finch  &  Co.,  it  would  have  been  a 
preference  under  the  statute,  and  any  cred- 
itor of  the  assignor  or  transferror  of  the 
notes  might  have  attacked  the  transactloQ 
In  the  manner  provided  for  in  the  statute. 
But  it  is  distinctly  charged  in  the  petition 
that  the  transfer  of  the  notes  by  Fawcett 
to  the  Kentucky  bank  took  place  in  the 
state  of  Ohio,  and  so  the  transaction  must 
be  controlled  by  the  laws  of  Ohio.  But  the 
Ohio  statute  relied  on  in  the  pleadings  does 
not  forbid  preferential  conveyances.  It  is 
similar  to  section  1906  of  the  Kentucky 
Statutes  (Russell's  St  |  2099),  which  pro- 
vides that  "every  gift    ♦    •    •    or  transfer 

•  •  •  with  the  intent  to  delay,  hinder,  or 
defraud  creditors  •  •  »  shall  be  void"; 
while  section  1910,  under  which  this  action 
was  brought,  declares  in  part  that  "every 

•  •  •  assignment  •  ♦  *  in  contempla- 
tion of  insolvency,  and  with  the  design  to 
prefer  one  creditor  to  the  exclusion  •  *  • 
of  others,  shall  operate  as  an  assignment  of 
all  the  property  of  the  debtor  •  *  *  for 
the  benefit  of  his  creditors." 

Although  the  attempt  is  made  to  bring 
the  transaction  within  the  reach  of  section 
1910  of  our  statute,  It  does  not  appear  that 
they  have  in  Ohio  a  statute  similar  to  this, 
and  our  statute  against  preferential  con- 
veyances cannot  be  extended  to  embrace 
transactions  that  happen  in  other  states. 
It  has  no  force  or  effect  beyond  this  state. 
We  have,  then,  this  state  of  atTalrs:  An 
Ohio  debtor,  who  is  in  falling  circumstances, 
transfers  In  Ohio  to  a  citizen  of  this  state 
notes,  intending  thereby  to  prefer  the  Ken- 
tucky creditor  over  his  other  creditors.  If 
the  transaction  had  taken  place  in  Ken- 
tucky, it  would  amount  to  an  assignment  of 
the  estate  of  the  debtor  for  the  benefit  of 
all  his  creditors,  if  action  was  taken  in  the 
manner  and  time  provided  In  section  1910 
of  the  Kentucky  Statutes.  But,  as  they 
have  no  statute  like  this  in  Obio,  or,  at  any 
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rate,  aa  this  record  does  not  dlscloee  such  a 
statute,  we  must  assume  that  the  transac- 
tion was  Talld  In  the  state  where  It  took 
place.  So  that  the  question  comes  to  this: 
Will  the  courts  of  this  state  undertake  to 
apply  our  laws  to  a  transaction  occurring 
In  another  state,  and  convert  that  transac- 
tion from  a  legal  one  to  an  unlawful  one? 
We  think  not.  As  the  transaction  was  valid 
where  It  took  place,  so  it  will  be  treated  as 
Talld  here,  so  far  as  this  action  Is  concern- 
ed. It  must  be  kept  In  mind  that  the  cred- 
itor who  was  g^lven  the  preference  is  not 
asking  the  courts  of  this  state  to  enforce 
any  rights  conferred  upon  him  by  the  Ohio 
assignment  Mitchell,  Finch  &  Co.  is  not 
asking  our  courts  to  enforce  any  right  it  ac- 
quired under  the  Ohio  transfer.  It  is  not 
seeking  any  affirmattve  relief  under  the  con- 
tract It  Is  simply  Insisting  that  it  has  the 
right  to  hold  property  acquired  in  a  transac- 
tion recognized  as  valid  by  the  laws  of  the 
state  where  it  took  place.  So  that  the  ques- 
tion as  to  what  contracts  made  in  a  sister 
state  our  courts  will  enforce  is  not  involved 
in  this  case. 

We  are  not  called  upon  to  decide  whether 
we  would  afTord  a  remedy  that  was  allow- 
able imder  the  laws  of  the  place  where  the 
transaction  out  of  which  it  arose  took  place 
If  the  same  remedy  would  not  be  given  un- 
der the  laws  of  this  state  if  the  transac- 
tion had  occurred  in  this  state.  The  only 
question  here  is  whether  or  not  our  courts 
will  recognize  as  valid  a  contract  that  was 
valid  undw  the  laws  of  the  state  where  It 
was  made.  E<zcept  for  our  statute,  there 
is  nothing  Illegal  in  the  act  of  preferring 
one  creditor  over  another.  Matthews  v. 
Lloyd,  89  Ky.  623,  13  8.  W.  106;  Bank  of 
Commerce  v.  Windmuller,  106  Ky.  895,  50 
S.  W.  548;  Bank  of  Commerce  v.  Windmul- 
ler, 77  S.  W.  1103,  25  Ky.  Law  Rep.  1334. 
And  our  comrt  in  the  cases  mentioned  recog- 
nized the  validity  of  preferential  laws  In 
other  states.  Nor  In  our  opinion  would  It 
make  any  difference  if  this  action  had  been 
brought  in  the  first  Instance  by  the  Dover 
bank.  We  do  not  regard  it  as  material  that 
the  action  was  brought  by  a  foreign  assignee 
or  a  foreign  creditor.  He  would  have  as 
much  right  to  maintain  it  as  a  Kentucky 
creditor.  The  question  is  not  where  the  at- 
tacking creditor  resides,  but  is:  Was  the 
transaction  attacked  valid  under  the  laws 
of  the  state  where  it  took  place?  If  it  was, 
no  relief  can  be  granted.  If  It  was  not  then 
our  courts  are  open  to  those  who  Invoke 
their  jurisdiction  for  the  purpose  of  giving 
a  remedy  for  the  enforcement  of  a  right 
authorized  by  the  laws  of  the  state  where 
the  transaction  took  place.  If  the  relief 
sought  was  of  such  a  nature  that  our  courts 
when  applied  to  would  grant  it  To  put  it 
in  another  way,  if  there  had  been  a  statute 
in  Ohio  like  section  1910  of  the  Kentucky 


Statutes,  and  a  citizen  of  Ohio  bad  in  vio- 
lation of  it  transferred  property  to  a  citizen 
of  Kentucky,  our  courts  would  enforce  the 
Ohio  statute  and  give  the  same  relief  the 
courts  of  Ohio  would.  It  the  transaction 
was  invalid  under  the  laws  of  Ohio,  or  if 
the  laws  of  that  state  furnished  a  remedy 
for  the  recovery  of  property  conveyed  by  a 
failing  debtor  with  the  purpose  of  prefer- 
ring a  favored  creditor,  we  would  enforce 
in  this  state  the  Ohio  law,' as  it  would  be 
In  harmony  with  the  laws  of  this  state. 
But  in  the  absence  of  an  Ohio  statute,  our 
courts  cannot  giant  relief  such  as  is  sought 
In  this  case.  The  property  transferred  was 
not  located,  and  did  not  have  a  situs.  In 
Kentucky  at  the  time  it  was  transferred. 
In  all  its  aspects  the  transaction  was  com- 
pleted in  Ohio. 

The  relief  sought  is  in  all  Its  features 
nothing  more  than  an  attack  upon  a  trans- 
action that  took  place  in  Ohio.  So  that  it 
does  not  seem  necessary  to  consider  the  ef- 
fect of  an  assignment  in  a  foreign  state  up- 
on property,  real  or  personal,  located  in  or 
that  has  a  situs  in  this  state,  if  a  conflict 
came  up  between  a  creditor  residing  in  this 
state,  or  a  creditor  who  sought  the  aid  of 
our  courts,  and  a  foreign  assignee.  Interest- 
ing cases  upon  these  phases  of  the  law  are 
Security  Trust  Co.  v.  Dodd,  173  V.  8.  824, 
19  Sup.  Ct  S45,  43  Ij.  Ed.  835;  Smead  v. 
Chandler,  71  Ark.  605,  76  S.  W.  1066,  65  L. 
R.  A.  353;  Peach  Orchard  Coal  Co.  v.  Wood- 
ward, 105  Ky.  790,  49  S.  W.  798;  Zacher  v. 
Fidelity  Trust  Co.,  109  Ky.  441,  50  S.  W. 
493;    Coflln  V.  Kelllng,  83  Ky.  649. 

Perceiving  no  error  In  the  ruling  of  the 
lower  court  the  judgment  is  affirmed. 

SOUTHERN  RT.  CO.  IN  KENTUCKY  v. 
BREWER. 

(Court  •f  Appeals  of  Kentucky.    April  15, 

1909.) 

Damaoes  (S  ISO*)— Pebsonai.  Iitjubies— Ex- 

CESSIVENF.SS. 

Evidence  as  to  the  nature  of  personal  In- 
jnrip!)  considered,  and  held,  that  a  verdict  for 
$8,000  is  not  SO  excessive  as  to  Justify  a  re- 
versal. 

lEH.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  857;    Dec.  Dig.  f  130.*] 

Appeal  from  Circuit  Court  Mercer  County. 

"Not  to  be  offlcIaUy  reported." 

Action  by  Emma  Brewer  against  the 
Southern  Railway  Company  in  Kentucky  for 
personal  injuries.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

For  prior  reports,  see  105  8.  W.  160,  32 
Ky.  Law  Rep.  43;  108  S.  W.  936,  82  Ky. 
Law  Rep.  1374. 

E.  P.  Humphrey,  E.  H.  Gaither  and  Hum- 
phrey, Davie  &  Humphrey,  for  appellant 
Robert  Harding,  T.  H.  Harding,  B.  M.  Hard- 
ing, E.  v.  Puryear,  and  Greene,  Van  Winkle 
&  Schoolfleld,  for  appellee. 
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NT7NN,  J.  This  is  the  second  appeal  of 
this  case.  The  facta  with  reference  to  ap- 
pellee's Injuries  may  be  found  in  the  two 
opinions  and  the  dissenting  opinion  delivered 
on  the  first  appeal.  106  S.  W.  160,  108  S. 
W.  »36,  82  Kj.  Law  Rep.  43,  1374.  The  case 
was  reversed  upon  the  sole  ground  that  the 
lower  court  gave  an  Instruction  that  aathor- 
Ized  the  juiy  to  find  for  appellee  punitive 
damages.  On  the  last  trial,  which  occurred 
nearly  three  years  after  appellee  received 
her  Injuries,  the  jury  awarded  appellee  a 
verdict  in  the  sum  of  $8,000. 

Appellant  presents  only  one  ground  for  a 
reversal,  to  wit,  that  the  verdict  and  judg- 
ment are  excessive.  Appellee's  testimony 
conduces  to  show  that  she  was  an  exceed- 
ingly healthy  and  strong  woman  prior  to  re- 
ceiving her  Injuries.  She  did  her  own  work, 
such  as  cooking,  washing,  and  other  house- 
hold duties,  with  ease;  that  by  reason  of  her 
Injuries  she  was  confined  to  her  bed  eight 
months,  and  ^ad  been  nnable  to  i>erfonn 
any  labor  of  consequence  since  that  time, 
or  to  move  about  without  assistance;  that 
she  bad  since  the  date  of  her  injuries  suffer- 
ed great  pain  In  the  back  of  her  head  and  In 
her  spine.  In  her  left  hip  and  leg,  and  with 
her  kidneys.  Two  physicians  stated  that  her 
injuries  were  permanent.  One  stated  that 
he  could  not  give  an  opinion  as  to  whether 
they  were  or  not  Another  stated  that  she 
mi^t  get  well.  All  agreed,  however,  that 
she  had  not  recovered  from  the  Injury  to  her 
spine  at  the  time  of  the  last  trial,  and  that 
this  Injury  caused  partial  paralysis  of  the 
right  arm.  The  fact  that  appellee  had  not 
recovered  from  her  injuries  for  three  years 
is  a  strong  circumstance  sustaining  the  tes- 
timony of  the  physicians  who  gave  It  as 
their  opinion  that  her  injuries  were  per- 
manent. • 

In  view  of  this  fact,  and  the  suffering  she 
must  have  experienced,  both  mentally  and 
physically,  we  are  unwilling  to  say  that  the 
verdict  is  so  excessive  as  to  justify  us  in 
reversing  the  judgment.  See  Cumberland 
Telephone  &  Telegraph  Co.  v.  Overfleld,  106 
S.  W.  242,  32  Ky.  Law  Bep;  421,  and  the 
cases  there  cited. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


SEALT  et  al.  v.  WILLISTON. 

(Court  of  Appeals  of  Kentucky.    April  15, 
1909.) 

1.  DBPOsmows  (J  79*)— Filing  and  Custody, 
Where  a  deposition  is  not  transmitted  to 
and  filed  by  the  clerk  of  the  circuit  court,  as 
required  bv  Glv.  Code  Frac.  {  583.  but  is  di- 
rected to  tn*  master  commissioner,  to  whom  the 
case  has  been  referred,  an  exception  to  the 
depositions  is  properly  sustained. 

(Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  I  202;  Dec  DigTl  79.») 


2.  DEPosrriONS  (S  107*)— Tnn  iob  PASsma 

ON  Exceptions. 

An  exception  to  a  deposition  for  failure  to 
comply  with  Civ.  Code  Frac.  |  583,  requiring 
the  deposition  to  be  directed  to  and  filed  with 
the  deik  of  the  circuit  court  should  be  passed 
upon  prior  to  beginning  the  trial  of  the  case 
upon  Its  merits. 

[Bjd.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  I  809;   Dec.  Dig.  |  107.»] 

8.  Appeal  and  Ebbob  (f  203*)— Pbebebvation 
or  Qbounds  of  Review— Objections— Fail- 

TTBE  TO  HeAB  BXCEFTIONS  TO  DEPOSITION. 

Where  appellant  does  not  object  to  the 
failure  of  the  court,  before  hearing  the  case  on 
its  merits,  to  pass  upon  exceptions  to  a  dep- 
osition because  of  noncompliance  with  CW.  Code 
Prac.  I  583,  directing  the  deposition  to  be  sent 
to  and  filed  by  the  clerk  of  the  circuit  court, 
he  cannot  on  appeal  complain  of  the  court's 
ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  |  203;*  Depositions,  Cent 
Dig.  {  339.] 

4.  Appeal  and  Ebbob  (J  260*)- Pbebebvation 
OF  Gboundb  OP  Revikw  —  Exceptions — 
FAiLxmE  TO  Pass  on  Exceptions  to  Dip- 

OSITION. 

An  appellant  who  does  not  except  to  the 
failure  of  the  court,  before  hearing  the  case  on 
Its  merits,  to  pass  npon  exceptions  -to  a  dep- 
osition for  failure  to  comply  with  Civ.  Code 
Prac.  I  583,  directing  that  depositions  be  sent 
to  and  filed  by  the  clerk  of  the  circuit  court, 
cannot  complain  of  the  court's  ruling  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  1508;  Dec  Dig.  |  260.*] 

8.  Depositions  (f  12*)— Gbound  fob  Takino 

— NONBESIDENCE  OF  WITNESS. 

Under  Civ.  Code  Prac.  |  634,  providing 
that  a  witness  cannot  be  required  to  attend 
for  examination  upon  the  trial  of  a  civil  case  If 
he  resides  more  than  20  miles  from  the  place 
where  the  court  sits,  the  deposition  of  a  wit- 
ness, who  lives  40  miles  from  the  place  where 
the  master  commissioner  is  taking*  evidence  in 
an  action,  may  be  required  to  give  his  dep- 
osition. 

[Eld.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  {  27;    Dec.  Dig.  {  12.*] 

e.  Judgment  (|  250*)— CoNFOBMixr  to  Plead- 
ings—Gbounds  OF  AcnoN. 

In  an  action  to  recover  a  balance  due  for 
labor  performed,  plaintiff  cannot  recover  judg- 
ment for  an  amount  expended  as  traveling  ex- 
penses in  an  effort  to  obtain  a  settlement  with 
defendants,  where  he  did  not  sue  for  such  ex- 
penses and  made  no  allegation  that  defendant 
ever  agreed  to  pay  him  therefor. 

[EM.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  436 ;   Dec.  Dig.  »  250.*] 

Appeal  from  Circuit  Court  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  (D.  H.  Willlston  against  W.  O. 
Sealy  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

O.  H.  Pollard,  A.  H.  Patton,  and  Miller  & 
Ward,  for  appellants.  Wootton  &  Morgan 
and  Greene,  Van  Winkle  &  Schoolfleld,  for 
appellee. 

NUNN,  J.  This  action  was  Instituted  by 
appellee  against  appellant  O.  O.  Brown  to  re- 
cover an  alleged  balance,  exceedlhg  $1,800, 
due  him  for  labor  performed.    He  obtained 
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an  attactamokt  and  caused  it  to  be  lerled  on 
■ome  hones,  mules,  oxen,  tram  cars,  steam 
mill,  and  upon  two  rafts  of  square  timber,  etc. 
Appellant  Brown  answered  controverting  the 
claim  of  appellee  and  denying  the  grounds 
for  the  attachment,  and  alleged  that  he  had 
overpaid  appellee  In  the  sum  of  $101.  The 
Issues  were  completed  between  appellant 
Brown  and  appellee.  Appellant  W,  O.  Sealy 
presented  and  filed  his  petition,  asserting 
ownership  to  one  of  the  rafts  of  square  tim- 
ber which  the  attachment  was  levied  upon  as 
the  property  of  Brown,  and  which  was  mark- 
ed with  Sealy's  Initials.  Appellee  controvert- 
ed the  ownership  of  this  raft  by  Sealy.  The 
action,  on  motion  of  appellee,  was  transfer- 
red to  equity  and  referred  to  the  master  com- 
missioner to  take  proof  and  report  upon  the 
issues  Involved.  On  May  13,  1908,  the  master 
commissioner  commenced  to  take  proof  In  the 
town  of  Hazard  for  appellee.  On  the  same 
day  counsel  for  appellant  Brown  gave  notice 
that  on  the  20th  day  of  May  they  would  take 
the  depositions  of  appellant  Brown  and  other 
named  witnesses  In  the  town  of  Jackson,  In 
which  place  Brown  and  his  witnesses  resid- 
ed. The  master  commissioner  finished  taking 
testimony  for  appellee  on  the  16th  day  of 
May,  giving  appellants  the  balance  of  that 
day  and  until  the  20th  to  reach  Jackson, 
which  is  about  40  miles  from  Hazard,  and 
take  their  depositions.  The  depositions  for 
Brown  were  taken  In  Jackson  before  a  no- 
tary public,  but  there  was  no  cross-examina- 
tion. The  notary  public,  instead  of  direct- 
ing the  depositions  to  the  clerk  of  the  circuit 
court,  as  required  by  section  583  of  the  Civil 
Code  of  Practice,  directed  them  to  the  mas- 
ter commissioner,  and  they  were  received  by 
him  and  indorsed  in  the  manner  that  the  sec- 
tion above  referred  to  requires  the  clerk  of 
the  circuit  court  to  Indorse  them.  The  depo- 
sitions of  all  the  parties  were  afterwards  fil- 
ed with  the  papers  of  the  case.  The  master 
commissioner  prepared  his  report  without 
considering  the  depositions  of  appellant,  and 
found  that  appellant  Brown  was  owing  ap- 
pellee $904.  He  arrived  at  this  sum  by  allow- 
ing appellee  the  total  amount  of  his  claims 
presented,  and  giving  Brown  credit  for  the 
claims  admitted  by  appellee.  He  also  report- 
ed that  the  raft  of  timber  was  the  property 
of  Brown  at  the  time  the  attachment  was 
levied  thereon.  Appellants  filed  exceptions 
to  this  report,  and  appellee  filed  exceptions 
to  the  depositions  taken  by  Brown.  The 
court  tried  the  exceptions  and  the  case  at  the 
same  time,  and  rendered  a  Judgment  sustain- 
ing the  report  of  the  master  commissioner 
and  the  exceptions  to  the  depositions,  and  al- 
so gave  judgment  against  both  of  appellants 
for  the  sum  of  $904,  with  Interest  and  for  the 
cost 

The  exceptions  to  appellants'  depositions 
were  properly  sustained  by  the  court,  because 
they  were  not  transmitted  to  and  filed  by  the 
clerk  of  the  circuit  court,  as  required  by  sec- 


tion 683  of  the  GivU  Code  of  Practice.  tHne 
court  shoald,  however,  have  passed  npon 
these  exceptions  prior  to  entering  the  trial 
of  the  case  upon  its  merits;  but  aiqu^anta, 
having  failed  to  object  or  except  to  the  ac- 
tion of  the  court  in  this  matter,  have  no  rea- 
son to  complain  of  the  court's  ruling.  Appel- 
lee presented  other  exceptions  to  the  deposl- 
tiona,  to  wit,  that  they  should  have  been  sup- 
pressed for  the  reason  that  they  were  taken 
in  Jackson  and  not  before  the  court's  com- 
missioner. This  objection  cannot  be  main- 
tained. Section  534,  Civ.  Code  Prac,  provides 
that  a  witness  cannot  be  required  to  attend 
for  examination  upon  the  trial  of  a  civil  case 
if  he  resides  more  than  20  miles  from  the 
place  where  the  court  sits,  nor  to  attend  to 
give  his  depositions  out  of  the  county  in 
which  he  resides.  Appellants'  witnesses  lived 
in  Jackson,  at  least  40  miles  from  the  place 
where  the  action  was  pending,  and  where  the 
commissioner  was  holding  his  sittings,  and, 
consequently,  the  only  means  appellant  had 
of  obtaining  their  testimony  was  by  deposi- 
tions taken  in  Jackson,  and  the  only  legal 
reason  that  could  have  deprived  him  of  the 
benefit  of  these  depositions  is  that  the  depo- 
sitions were  not  transmitted  to  and  filed  with 
the  clerk  of  the  Perry  circuit  court  as  re- 
quired by  the  Code. 

The  Judgment  against  appellant  Brown  Is 
for  too  great  a  sum  considering  alone  the  tes- 
timony of  appellee.  He  testified  that  on  a 
fair  settlement  of  accounts  between  them  ap- 
pellant Brown  owed  him  only  about  $780. 
He  was  asked  the  further  question  if  there 
was  anything  else  that  he  could  think  of  due 
him  from  appellant  Brown  which  he  had  not 
theretofore  taken  Into  account  He  answered 
that  there  were  some  protest  fees  which  he 
had  paid  on  checks  and  $95  he  bad  expended 
on  trips  to  Jackson,  Ky.,  to  obtain  a  settle- 
ment with  appellant  Brown,  which  he  thought 
Brown  ought  to  pay  him.  These  sums,  when 
added,  make  the  total  sum  of  $004  for  which 
Judgment  was  rendered.  The  sum  of  $95,  his 
expenses  to  Jackson,  Ky.,  was  not  a  valid 
claim  against  Brown,  and  appellee  did  not 
sue  for  it  He  made  no  allegation  that 
Brown  ever  agreed  to  pay  him  therefor.  He 
could  have,  with  the  same  propriety,  claimed 
that  Brown  was  due  him  Us  attorney  fees  In 
this  action. 

The  Judgment  against  appellant  Sealy  for 
the  $904  Is  clearly  erroneous.  There  is  no 
pretense  that  Sealy  owed  appellee.  The  only 
issue  between  him  and  appellee  was  as  to  the 
ownership  of  one  of  the  rafts  of  square  tim- 
ber. If  under  the  facts  the  raft  belonged  to 
Brown  at  the  time  of  the  levy  of  the  attach- 
ment the  judgment  should  have  dismissed 
Sealy's  claim  to  the  property,  and  the  court 
should  have  rendered  judgment  against  him 
for  the  cost  incurred  on  that  issue. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  reversed,  and  case  remanded  for 
another  trlaL 
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JARBOB  et  &1.  t.  HATDBN. 

BUBTON'S  ADM'R  t.  SAME. 

(Cooit   of   Appeals    of    Kentucky.     April   16k 
1909.) 

1.  HOIUESTKAD    (U   20,   94*)— EXXHFTIOK— Ex- 

EODTIOM. 

Ky.  St  1909,  I  1702  (Buasell's  St  |  4661), 

fives  a  debtor  a  homestead  If  he  is  an  actual 
ona  fide  housekeeper  with  a  family,  and  the 
debt  sued  on  did  not  exist  prior  to  the  acquisi- 
tion of  the  homestead.  Section  1708  (section 
4667)  pioyides  that  the  homestead  of  a  woman 
■hall  M  for  the  use  of  her  surviving  husband 
and  cUldren,  and,  when  his  and  their  interest 
ceases,  the  proceeds  shall  be  applied  to  her 
debts,  and,  if  no  debts  exist,  it  is  to  b«  divided 
among  her  children.  Defendant's  wife  owned  a 
farm  upon  which  she  lived  with  defendant.  On 
her  death  the  wife  by  will  left  the  farm  to  de- 
fendant in  fe«  simple,  and  defendant  held  the 
land  under  the  will,  and  lived  upon  the  farm 
with  no  one  dependent  uj>on  him  for  support 
Subsequently  he  sold  the  land  and  with  the 
money  purchased  another  home  which  was  lev- 
ied on  under  execution  for  debts  incurred  prior 
to  the  death  of  the  wife.  Beld,  that  the  proi>- 
«rty  was  not  exempt  from  execution. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {|  28,  136,  140;  Dec.  Dig.  If  20. 
94.*] 

2.  Wnxs    (I    800*)  —  Election  —  BiOHT   to 

ClAIX  HOUXSTEAD. 

Where  the  husband  of  a  testatrix  elects  to 
take  the  fee-simple  title  to  the  homestead  under 
the  will,  he  cannot  thereafter  claim  a  home- 
stead in  the  proper^  devised. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  2074-2076;  Dec.  Dig.  i  800.*] 

8.  Exemptions  (S  16*)— Nature  and  Extent 
—  Pebsonb  Entitled  —  Pebson  Withodt 
Faiolt. 

Under  Ky.  St  1909,  i  1697  (Russell's  St. 
I  4656),  exempting  specified  personal  property 
from  execution  belonging  to  persons  with  a 
family  fMident  in  the  state,  the  property  of  one 
who  baa  no  family  is  not  exempt 

[Ed.  Note. — For  other  cases,  see  Elxemptions, 
Dec.  Dig.  I  !&*] 

Appeals  from  Circuit  Court,  Marion  County. 

"To  be  offldally  rq>orted." 

Actions  by  Charles  Jarboe  and  another 
against  William  Hayden,  and  by  R.  A.  Bur^ 
ton's  administrator  against  William  Hayden. 
Judgment  for  defendant,  and  plaintlfts  ap- 
peal.   Reversed. 

John  O.  McChord  and  W.  W.  Spalding,  for 
appellants,    a  S.  Hill,  for  appellee. 


CLAT,  C.  niese  two  cases  Involving  the 
same  questions  were  heard  upon  an  agreed 
statement  of  facts,  and  will  therefore  be  con- 
sidered together. 

The  facts  are  as  follows:  John  R  Jarboe 
and  Charles  Jarboe  obtained  a  Judgment 
against  appellee,  William  Hayden,  at  the 
September,  1908,  term  of  the  Marion  cir- 
cuit court  At  the  January,  1908,  term  of 
the  same  court,  R.  A.  Burton's  administrator 
also  obtained  judgment  against  appellee,  Wil- 
liam Hayden.  Neither  of  said  Judgments 
has  been  satisfied  in  whole  or  in  part    Exe- 


cutions were  issued  on  said  Judgments  In  the 
month  of  September,  1908,  in  favor  of  appel- 
lants (plaintiffs  below),  and  were  placed  In 
the  hands  of  the  sheriff  of  Marion  county. 
Thereupon  the  sheriff  levied  said  executions 
upon  a  tract  of  land,  worth  about  $300. 
which  was  occupied  by  the  appellee  as  his 
home,  and  also  upon  a  horse  and  buggy  valued 
at  $150,  and  household  furniture  valued  at 
$25.  Prior  to  her  death  appellee's  wife,  Mary 
C.  Hayden,  owned  a  small  farm  worth  about 
$500.  Upon  this  farm  appellee  and  his  wife 
lived  for  more  than  20  years.  This  was  the 
only  land  owned  by  api)ellee  or  his  wife. 
Appellee's  wife  died  In  the  year  1907,  leaving 
a  last  will  and  testament  which  was  duly 
probated  in  the  Marion  county  court  By 
this  will  she  devised  the  farm,  on  which  she 
and  appellee  lived,  to  appellee  in  fee  simpla 
Appellee  never  at  any  time  renounced  the 
provisions  of  this  will,  but  accepted  and  held 
the  land  under  the  will.  Since  his  wife's 
death  appellee  has  had  no  one  living  with 
blm  who  was  dependent  upon  him  for  sup- 
port, but  lives  entirely  alone.  Some  months 
after  his  wife's  death  he  sold  and  conveyed 
the  land  devised  to  him  by  his  wife  for  the 
sum  of  $500,  and  with  the  identical  money 
purchased  the  home  upon  which  the  execu- 
tions were  levied.  Immediately  upon  leaving 
the  home  devised  to  him  by  his  wife,  he 
moved  to  his  present  home  and  is  still  oc- 
cupying It  as  a  home.  The  debts  upon  which 
appellants  brought  suit  were  Incurred  prior 
to  the  death  of  appellee's  wife.  The  cases 
being  consolidated  and  submitted  for  Judg- 
ment, the  trial  court  held  that  neither  appel- 
lee's real  estate  nor  personal  property  was 
subject  to  the  executions  in  favor  of  plain- 
tiffs below.  From  that  Judgment  this  appeal 
Is  prosecuted. 

We  shall  first  consider  the  question  wheth- 
er or  not  appellee's  home  is  exempt  as  a 
homestead.  There  are  two  classes  of  home- 
stead, one  arising  by  virtue  of  section  1702, 
Ky.  St  (Russell's  St  i  4661),  and  the  other  by 
virtue  of  section  1708  (section  4667).  To  en- 
title one  to  homestead  under  section  1702  two 
conditions  are  necessary:  First,  the  claimant 
must  be  an  actual,  bona  fide  housekeeper  with 
a  family  resident  in  this  commonwealth;  sec- 
ond, the  debt  or  liability  sued  upon  must  not 
have  existed  prior  to  the  acquisition  of  the 
homestead.  Both  of  these  requirements  are 
lacking  in  the  cases  before  us.  Neither  at 
the  time  his  wife  devised  her  farm  to'  him 
nor  at  any  other  time  since  her  death  has 
appellee  had  any  one  living  with  him  who 
was  dependent  upon  him  tor  support  Fur- 
thermore, the  debts  sued  upon  were  incurred 
prior  to  the  time  of  his  wife's  death  and  be- 
fore he  acquired  the  home.  It  is  apparent, 
then,  that  appellee  Is  not  entitled  to  home- 
stead under  and  by  virtue  of  section  1702. 
The  only  other  statute  giving  the  right  of 
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homestead  1b  section  1708,  which  Is  as  fol- 
lows: "The  homestead  of  a  woman  shall.  In 
like  manner,  be  for  the  use  of  her  surviving 
husband  and  her  children,  situated  as  above, 
and  when  his  and  their  interest  ceases,  it 
shall  be  disposed  of  In  like  manner  and  the 
proceeds  applied  on  the  same  terms  to  her 
debts ;  If  none,  divided  among  her  children." 
There  can  be  no  question  that  under  this  sec- 
tion appellee  could  have  elected  to  claim  a 
homestead  in  the  land  of  his  wife.  Ellis  t. 
Davis,  90  Ky.  183,  14  S.  W.  74.  This  he  did 
not  do,  but,  on  the  contrary,  elected  to  take 
under  the  wUl,  and  thereby  acquired  the 
property  In  fee  simple.  In  a  long  line  of  de- 
cisions this  court  has  held  that  a  homestead 
may  be  disposed  of  by  will,  and  that  unless 
the  widow  renounces  the  will,  she  will  not 
be  entitled  to  homestead  In  the  property  de- 
vised. Taylor  v.  Loller's  Ex'rs,  3  S.  W.  165, 
8  Ky.  Law  Rep.  773 ;  Hazelett,  etc.,  v.  Farth- 
ing, etc.,  94  Ky.  421,  22  S.  W.  646,  42  Am.  St 
Rep.  365;  Harrison  v.  Taylor,  51  S.  W.  193, 
21  Ky.  Law  Rep.  287;  Nichols  v.  Lancaster, 
32  S.  W.  676, 17  Ky.  Law  Rep.  777.  The  same 
rale,  of  course,  by  parity  of  reasoning,  ap- 
plies to  the  husband's  homestead  derived 
through  his  wife.  Having  elected  to  take 
the  fee-simple  title,  he  could  not  thereafter 
claim  a  homestead  in  the  property  devised. 
By  taking  under  the  will,  his  position  was  the 
same  as  if  he  had  acquired  the  property  by 
purchase.  Nichols  v.  Lancaster,  snpra.  Not 
being  entitled  to  a  homestead  either  by  virtue 
of  secUon  1702  or  1708,  Ky.  St.,  It  follows 
that  the  land  occupied  by  appellee  as  a 
homestead  is  not  exempt  from  execution.  As 
appellee  has  no  family.  It  also  follows  that 
the  personal  property  levied  upon  is  not  ex- 
empt from  execution.  Section  1697,  Ky.  St 
(RusseU'B  St  S  4650). 

Judgment  reversed   and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


LANKTORD  v.   LANKFORD. 

(Conrt   of   Appeals   of   Kentucky.     April    14, 
1909.) 

1.  DivoBCE  (8  195*)  —  Costs  —  Attachment  — 
AtiMONT— Advancement. 

An  attachment  granted  in  an  action  for 
divorce  by  a  wife  was  properly  sustained,  where 
she  recovered  a  divorce  and  a  judgment  for 
costs,  though  she  did  not  recover  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  I  581;    Dec  Dig.  ^  195.*] 

2.  DivoBCE  (5  249*)— CONVBTANCE  TO  Wir»— 
Recovery. 

Where  a  husband  during  marriage  conveyed 
real  estate  to  his  wife  to  defraud  bis  creditors, 
be  was  not  entitled  to  have  the  property  restor- 
od  to  him  on  his  wife  securing  a  divorce,  under 
Civ.  Code  Prac.  i  228,  providing  for  restoration, 
under  such  circumstances,  of  property  conveyed 
by  a  husband  to  a  wife  by  reason  of  their  mar- 
ital relation. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 


Dig.  f  219.»] 


3.  FteAUDXnXNT  CONVETANCEB  (|  104*)— COH- 
TETANCX  BY  DEBTOB  TO  WtFB, 

A  husband,  having  sold  his  stock  of  goods 
and  being  indebted  to  a  number  of  wholesale 
merchants,  conveyed  certain  real  estate  in  con- 
troversy on  January  25,  1902,  to  S.  Daring 
that  year,  and  while  S.  held  the  title  tlie  hus- 
band compromised  with  a  number  of  creditors 
for  30  per  cent  of  bis  claims,  and  on  December 
17th  following  S.  and  wife  conveyed  the  prop- 
erty to  the  debtor's  wife,  after  which  a  few 
more  claims  were  compromised.  At  least  two 
claims  against  the  debtor  were  reduced  to  judg- 
ment, neither  of  which  were  ever  paid.  Held, 
that  the  conveyance  of  the  property  by  the 
debtor  was  fraudulent  for  the  purpose  of  defeat- 
ing his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  837-844 ;   Dec.  Dig. 

4.  FBAUDUUSNT      CORVEYANCXa      (f      174*)  — 

Rights  of  Gbantob. 

Where  a  debtor  has  conveyed  hia  property 
with  the  Intent  to  defraud  his  creditors,  and 
the  transaction  is  one  involving  moral  turpi- 
tude in  intent,  the  debtor  cannot  thereafter  sue 
in  equity  to  recover  the  property. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  633;  Dec  Dig.  i 
174.*] 

6.  PLBADiNa   (I   369*)  —  iNcoirsiBTENT  De- 
fenses—Elections. 

Where  plaintiff  pleaded  inconsistent  de- 
fenses to  defendant's  counterclaim,  the  court 
should  have  sustained  defendant's  motion  to 
compel   plaintiff   to   elect 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {S  1199-1209;    Dec.  Dig.  |  3e9.»] 

6.   AFPEAI.  and  EBBOB  ((  1039*)— RUUHOB  oif 
Pl.BADraOB — ^PBKraDICX. 

Where,  during  the  progress  of  a  case,  plain- 
tiff abandoned  one  of  tier  defenses  to  defend- 
ant's counterclaim  and  relied  solely  on  the  other, 
defendant  was  not  prejudiced  by  the  court's  re> 
fusal  to  compel  plaintiff  to  elect  between  the 
two  which  were  inconsistent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4064;  Dec.  Dig.  i  1089.*] 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Lankford  against  B. 
B.  Lankford.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

H.  C.  Clay,  for  appellant  J.  Q.  A  J.  8. 
Forester,  for  appellee. 


CliAT,  C.  Appellee  Elizabeth  Lankford 
brought  this  suit  against  R.  E.  Lankford  for 
divorce  and  alimony  and  custody  of  tlieir 
Infant  children.  During  the  progress  of  the 
case,  appellant,  as  part  of  his  answer,  set 
up  a  counterclaim  to  a  certain  house  and  lot 
which  he  alleged  he  had  conveyed  to  ap- 
pellee by  reason  of  the  marital  relation  that 
existed  between  them.  Appellee  answered 
this  counterclaim  by  stating  that  the  house 
and  lot  were  purchased  with  a  stock  of  goods 
which  belonged  to  herself,  appellant,  and 
their  son,  and  that  appellant  agreed  that  the 
house  and  lot  should  belong  to  her  on  account 
of  the  fact  that  she  had  joined  with  him  in  a 
certain  deed  to  D.  S.  Fanner  by  which  they 
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conveyed  away  tbelr  homestead  tm  Turtle 
creek.  The  case  was  submitted  for  Judg- 
ment, and  the  court  granted  appellee  a  di- 
vorce. His  decision  on  the  question  of  ali- 
mony and  the  title  to  the  hous6  and  lot  was 
reserved  until  a  subsequent  term  of  the  court. 
In  the  meantime  each  party  was  given  the 
right  to  take  additional  proof.  After  fur- 
ther proof  had  been  taken,  appellee  filed  an 
amended  answer  to  the  counterclaim  of  ap- 
pellant, in  which  she  alleged  that  appellant 
had  caused  the  house  and  lot  In  question 
to  be  conveyed  to  her  for  the  purpose  of 
cheating,  hindering,  and  delaying  his  credit- 
ors. On  submission  of  the  case  the  court 
entered  Judgment  dismissing  appellee's  pe- 
tition 80  far  as  it  sought  alimony  from  ap- 
pellant, and  also  the  counterclaim  of  ap- 
pellant. Judgment  for  costs  was  given  In 
favor  of  appellee,  and  an  attachment  which 
had  been  levied  upon  certain  personal  prop- 
erty of  appellant  was  sustained,  and  this 
property  directed  to  be  sold  for  the  purpose 
of  paying  the  costs.  From  this  Judgment  R. 
B.  Lankford  appeals. 

The  trial  court  did  not  err  In  sustaining 
the  attachment  While  It  is  true  appellee 
did  not  recover  alimony,  she  did  recover 
Judgment  for  costs  In  her  suit  for  alimony. 
There  was  a  recovery  to  the  extent  of  the 
costs,  and  it  was  properly  directed  that  these 
costs  be  paid  out  of  the  property  that  had 
been  theretofore  attached. 

It  is  the  contention  of  appellant  that  the 
house  and  lot  In  question  were  conveyed  to 
his  wife  by  reason  of  their  marital  relation, 
and  that,  a  divorce  having  been  granted  in 
this  action,  appellant  is  entitled,  under  sec- 
tion 228  of  the  Civil  Code  of  Practice,  to  have 
restored  to  him  the  property  so  conveyed. 
The  question  whether  or  not  appellant  is  en- 
titled to  restoration  of  hte  property  depends 
altogether  upon  the  fact  of  whether  or  not 
it  was  conveyed  to  appellee  by  reason  of  their 
marital  relation,  or  whether  it  was  conveyed 
for  the  fraudulent  purpose  of  defeating  his 
creditors.  It  appears  that  appellant  conduct- 
ed a  store  under  the  name  of  "R.  B.  Lank- 
ford  &  Son."  His  son  took  $700  of  their 
money  and  left  Thereupon  appellant  sold 
the  store  for  the  house  and  lot  in  question 
and  $400  in  cash.  The  deed  was  first  taken 
to  appellant  Thereupon  he  and  bis  wife,  on 
the  25th  day  of  January.  1902,  conveyed  the 
property  to  Wade  Skidmore.  On  the  17th 
day  of  December,  1902,  Wade  Skidmore  and 
wife  conveyed  the  same  property  to  appellee. 


There  can  be  no  question  that,  at  the  time  of 
the  conveyance  from  appellant  to  Skidmore, 
appellant  was  Indebted  to  a  number  of  whole- 
sale merchants  for  goods  contained  In  the 
stock  which  he  sold.  While  the  title  to  the 
premises  was  in  Wade  Skidmore,  appellant 
compromised  with  a  number  of  his  creditors 
at  30  cents  on  the  dollar.  Some  of  them 
were  compromised  with  before  Skidmore  con- 
veyed the  property  to  appellee.  A  few  were 
not  compromised  with  until  after  that  date. 
At  least  two  claims  were  reduced  to  Judg- 
ment, and  neither  one  of  them  was  ever  paid. 
Without  giving  the  evidence  in  detail,  we  may 
say  that  there  is  no  doubt  in  our  minds  that 
the  conveyance  to  Skidmore,  and  from  Skid- 
more to  appellee,  was  made  to  defeat  ap- 
pellant's creditors.  That  being  the  case,  It 
was  not  obtained  by  appellee  by  reason  of 
the  marital  relation,  but  was  obtained  by 
her  by  reason  of  the  fact  that  appellant 
thereby  sought  to  defraud  his  creditors.  If, 
as  we  hold.  It  was  so  conveyed,  then  it  neces- 
sarily follows  that  appellant  la  not  entitled 
to  restoration  of  the  property.  This  court 
has  held  in  a  long  line  of  decisions  that 
property  will  not  be  restored  to  a  grantor 
who  himself  conveyed  It  for  the  fraudulent 
purpose  of  defeating  his  creditors.  The 
transaction  is  one  which  involves  moral  tur- 
pitude In  the  intention  In  which  it  is  done. 
What  actually  happens  may  be  immaterial. 
It  matters  not  whether  the  creditor  was 
actually  injured  or  not,  If,  as  a  matter  of 
fact,  the  debtor  makes  a  conveyance  for 
the  purpose  of  defrauding  his  creditors.  He 
who  doth  fraud  may  not  borrow  the  hands 
of  the  chancellor  to  draw  equity  from  a 
fountain  his  hand  hath  polluted.  Carson  et 
al.  V.  Bellies,  121  Ky.  294,  8»  S.  W.  208, 
1  L.  R.  A.  (N.  S.)  1007 ;  Southwood  v.  South- 
wood,  98  S.  W.  304,  30  Ky.  Law  Rep.  307. 

Appellant  made  a  motion  to  require  ap- 
pellee to  elect  between  her  two  defenses  to 
his  counterclaim.  There  can  be  no  doubt  that 
these  two  defenses  were  inconsistent.  Both 
could  not  have  been  true.  During  the  prog- 
ress of  the  case,  however,  appellee  practi- 
cally abandoned  her  first  defense  and  relied 
solely  upon  the  defense  that  appellant  had 
conveyed  the  house  and  lot  to  her  for  the 
purpose  of  defrauding  his  creditors.  While 
the  court  should  have  required  appellee  to 
elect,  its  failure  so  to  do  was  not  prejudicial 
error,  and  the  case  will  not  therefore  be  re- 
versed. 

Judgment  affirmed. 
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JOHNSON  T.  STATE. 

(Goart  of  Criminal  Appeals  of  Texas.    March  8, 
1900.    DiBsentiDg  Opinion,  March  19,  1909.) 

1,  LABCKNT  (}  19*)— THXn  FBOK  THX  Pkxboit 

— EuaixNTs  OF  Offense. 

Theft  from  the  person  may  be  either  by  a 
taking  wholly  unlcnown  to  the  person  whose 
property  ia  stolen,  and  privately,  or  it  may  be 
taken  from  his  i>erson  so  suddenly  as  to  prevent 
effective  resistance. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  t  46;   Dec  Dig.  I  19.* 

XV>r  other  definitions,  see  Words  and  Phrases, 
ToL   8,   p.   6939.] 

2.  Lakcewt  (I  CS5*)— Theft  fbok  the  Fersoit 
—EviDBNCB— Sufficiency. 

Elridence  held  to  justify  a  conviction  of 
theft  from  the  Person  by  such  a  sadden  taking 
as  to  prevent  effective  resistance  by  the  person 
whose  property  was  stolen. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  I  66.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Anderson 
Connty;  B.  H.  Gardner,  Judge. 

Ella  Johnson  was  convicted  of  theft  from 
the  person,  and  she  appeals.    Affirmed. 

A.  O.  Greenwood,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gea.  for  the  State. 


RAMSEY,  J.  Appellant  was  convicted  of 
theft  from  the  person. 

The  injured  party,  Joe  MUck,  testified  that 
be  was  a  single  man ;  that  on  the  6th  of  De- 
cember, 1907,  he  was  passing  the  house  of 
appellant  and  by  her  invited  into  her  house ; 
that  he  went  In.  He  says:  "She  waved  her 
hand  at  me,  and  said  to  come  in.  I  thought 
I  would  go  In,  and  maybe  she  would  wash 
for  my  sister.  I  went  up  on  the  gallery,  and 
then  she  went  inside,  and  told  me  to  come 
Inside.  I  said  thut  I  just  wanted  to  ask  if 
she  would  do  washing.  She  said  something 
and  went  inside.  She  said  to  have  a  seat,  and 
I  did  so,  and  she  locked  the  door.  That  she 
came  right  up  to  me,  and  said,  where  was  1 
staying?  I  told  her  on  John  street,  and  she 
asked  me  how  long  I  had  been  there,  eta 
She  said,  'Yon  stay  with  me  and  do  some 
business.'  I  said,  'No,  ma'am,  I  am  not  out 
for  that  right  now.'  She  said,  'Oh  yes,  you 
got  plenty  of  money.  Give  me  a  quarter.  I 
want  to  buy  some  beer.'  I  said,  'All  right,' 
and  gave  her  a  quarter.  When  I  was  about 
to  get  up,  she  caught  hold  of  me  around  the 
neck  with  her  left  arm  and  put  me  down.  I 
saw  she  was  working  around  in  my  pocket, 
and  I  jerked  loose.  I  saw  her  run  In  the 
other  room  vrlth  a  lot  of  greenbacks,  and  she 
locked  the  door.  When  she  came  back  I  told 
her  she  had  better  give  me  back  the  money 
she  had  robbed  me  of,  and  she  came  right 
close  to  me  and  called  that  name.  She  said, 
'You  son  of  a  bitch.  I  will  kill  you.'  I  went 
out  through  the  other  room,  and  she  followed 
me  out  Into  the  yard."    Then  be  describes 


his  going  over  to  a  neighbor's  house  and  call- 
ing  for  help,  etc.  He  said  he  was  34  years 
of  age.  Further  testifying,  he  says:  "She 
came  right  close  up  to  me  and  sat  down  right 
close  to  me.  She  did  not  put  her  arm  around 
me  then.  If  she  did,  I  did  not  notice  It  I 
did  not  fondle  her  person  or  put  my  band  on 
her  legs.  I  did  not  ask  her  bow  much  she 
charged  to  do  business.  I  did  not  offer  her 
two  bits,  and  she  did  not  order  me  out  of  the 
house.  I  did  not  know  what  sort  of  wo- 
man she  was,  and  just  gave  her  two  bits  to 
satisfy  her.  When  I  got  up  to  leave  she  got 
her  arm  around  me  and  said,  'No,  you  stay 
here,'  and  by  that  time  she  was  working 
around  In  my  pocket.  She  got  her  left  arm 
around  me.  The  money  was  fastened  In  my 
left  pocket  with  a  large  safety  pin.  Q.  On 
which  side  of  the  sofa  was  she  sitting?  On 
that  side  of  the  sofa,  or  on  the  other  sldeT 
A.  On  the  other  side.  Q.  She  put  her  right 
arm  around  your  neck?  A.  The  left  arm. 
Q.  Did  she  throw  you  over  on  your  back? 
A.  She  held  me  down.  Q.  On  the  divan?  A. 
Yes,  sir.  Q.  She  was  on  top  of  you?  A.  No, 
sir.  Q.  She  just  had  her  arm  around  your 
neck,  and  you  were  forced  otot?  A.  Yes. 
Q.  Her  left  arm  around  your  neck?  A.  Yes, 
sir.  Q.  She  kept  It  there  all  the  time?  A. 
Yes,  Ht.  Q.  She  worked  with  your  pocket 
with  the  right  hand?  A.  Yes,  sir.  Q.  How 
long  did  you  feel  her  working  with  that  pock- 
et? A.  For  a  minute.  Q.  That  you  could 
feel  her  working  with  your  pocket?  A.  Yes. 
sir.  Q.  You  could  feel  her  working  with 
that  safety  pin?  A.  When  I  saw  (felt)  her 
feeling  In  the  pocket  I  jerked  loose.  Q.  You 
got  up  and  you  jerked  loose?  A.  Yes,  sir. 
Q.  Did  you  and  she  scuffle  aronnd  there? 
Did  you  try  to  get  away?  A.  Yes.  Q.  Did 
you  have  to  make  an  effort  to  get  loose  from 
her  and  free  yourself  from  her?  A.  Yes, 
sir.  Q.  Before  you  got  loose?  A.  Yes,  sir. 
Q.  And  all  the  time  she  had  yon  around  the 
neck  with  her  left  arm?  A.  Yes.  Q.  Mak- 
ing an  effort  to  get  the  money?  A.  Yes,  sir. 
Q.  All  that  time  what  were  you  doing  with 
your  left  arm?  A.  I  said,  'You  turn  me 
loose,'  and  then  at  last  I  sprang  up,  and 
when  I  got  my  liand  around  there  I  stood 
up,  and  It  was  done  all  in  a  minute.  Q.  Your 
left  arm  was  free;  it  was  not  fastened  In 
any  way?  Was  It  fastened  tn  any  way,  or 
was  It  free?  A.  I  tried  to  get  loose,  and  I 
pressed  against  the  divan.  Q.  Wasn't  your 
right  arm  free  so  that  you  could  use  it  to  hit 
her?  A.  Yes,  sir.  Q.  Yon  could  have  drawn 
back  and  hit  her  In  the  face  with  your  fist 
A.  Yes,  sir.  Q.  How  much  do  yon  weigh? 
A.  I  think  I  weigh  at>out  150  pounds.  Q. 
How  tall  are  you?  A.  Five  and  a  half  feet 
(The  witness  was  nearly  six  feet  tall,  and 
weighed  probably  15  pounds  more.)  Q.  At 
the  time  she  was  working  after  that  money, 
did  she  ever  release  her  hold  from  around 
your   neck?    A.  Not   until    I   jerked   loose 


•For  otbsr  oasM  see  same  topio  and  section  NUUBBR  ia  Deo.  *  Am.  Dlgs^  IMT  to  date,  *  Reporter  ladazw 
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from  her.  Q.  She  held  you  by  the  neck  all 
the  time?  A.  Tea,  tit.  Q.  She  did  not  catch 
hold  of  yoQ  anywhere  else?  A.  No,  sir.  Q. 
IMd  yoQ  testify  on  the  examining  trial?  A. 
Yes,  sir.  Q.  Tour  testimony  was  taken 
down?  A.  Yes,  sir.  Q.  Did  yon  testify  In 
that  trial  that  at  the  time  she  robbed  yon 
that  she  had  hold  of  your  peter?  A.  That 
was  when  we  were  sitting  down.  Q.  Did 
she  catch  bold  of  yon  and  pull  yon  over  on 
her?  A.  Yes,  sir.  Q.  Did  she  have  one  hand 
around  your  neck  and  feeling  of  your  peter? 
A.  When  she  fooled  around  my  peter  she  did 
not  have  her  arm  around  my  neck." 

There  Is  considerable  more  of  this  cross- 
examination  by  questions  and  answers,  and 
we  have  selected  enough  to  illustrate  the 
condition  of  things  at  the  time  of  the  alleged 
theft  After  this  was  all  over  the  witness 
went  oat  of  the  house  to  a  neighboring  house, 
and  appellant  followed  him.  There  were 
couTersatlons  had  there  in  which  the  witness 
and  appellant  and  some  of  the  other  wit- 
nesses participated.  Among  other  things 
that  occurred,  appellant  threatened  to  have 
the  witness  arrested  for  going  to  her  house 
and  creating  a  disturbance,  and  he  said  he 
was  going  after  an  officer  himself  and  hare 
her  arrested.  She  said  In  that  event  she 
would  not  go  after  an  officer.  Appellant 
was  shortly  afterwards  arrested,  charged 
with  theft  of  the  money,  amounting  to  |805. 
The  witness  testifies,  howerer,  something 
over  $200  of  this  money  was  dropped  on  the 
floor  at  the  time  appellant  got  It  from  his 
pocket 

Appellant's  testimony  Is  directly  In  contra- 
T^itlon  of  this,  she  stating  that  the  witness 
came  In  the  house  and  wanted  "to  do  busi- 
ness" with  her  and  offered  her  a  quarter, 
which  she  declined,  demanding  two  dollars 
of  him  as  the  price  for  the  transaction.  The 
witness  seemed  to  think  this  was  entirely 
too  high  a  price  to  pay.  Appellant  further 
states,  in  regard  to  the  matters  occurring 
on  the  divan,  that  they  were  seated  togeth- 
er, and  he  unbuttoned  his  breeches,  took  out 
his  private  parts  and  placed  her  hand  upon 
than;  that  this  ended  the  matter,  and  he 
left ;  that  she  did  not  get  his  money,  and  did 
not  know  that  he  had  it 

This  we  deem  a  sufficient  statement  of  the 
case  without  going  into  all  the  details  of  the 
facts. 

In  this  state  of  the  proof,  the  court  gave 
the  following  instruction:  "If  you  find  from 
the  evidence  that  at  the  time  of  the  taking 
or  during  the  attempt  to  take  said  property. 
If  it  was  taken,  a  struggle  took  place  between 
the  defendant  and  the  prosecuting  witness, 
Joe  Mlick,  over  or  abont  said  money,  then 
the  defendant  would  not  be  guilty,  or  if  you 
have  a  reasonable  donbt  on  this  issue  you 
will  acquit  the  defaidant"  This  charge  pre- 
sents not  only  the  issue  of  robbery  as  oppos- 
ed to  the  charge  of  theft  from  the  person,  but 


was,  we  think,  probably  more  favorable  to 
defendant  than  It  should  have  been.  The 
opinions  of  this  court  from  the  beginning  on 
charges  of  theft  from  the  person  have  held 
quite  a  strict  degree  of  proof  of  such  par- 
ticular otteoae  necessary,  and  it  is  conceded 
that  in  this  case  the  evidence  taken  altogeth- 
er did  raise  perhaps  the  issue  that  the  money. 
If  taken  from  Mlick,  was  taken  under  cir- 
cumstances making  it  robbery  rather  than 
theft  from  the  person.  On  the  other  hand, 
as  we  believe,  the  evidence,  fairly  construed, 
does  raise  the  issue  of  ttieft  from  the  person. 
Theft  from  the  person  may  be  either  by  a 
taking  wholly  unknown  to  the  person  whose 
property  Is  stolen,  without  his  knowledge  and 
privately,  or  It  may  be  taken  from  his  person 
so  suddenly  as  to  prevent  effective  resistance. 
The  last  condition  applies  in  this  case.  The 
evidence  raises  the  issue  in  this  case  that 
appellant,  who  was  evidently  a  lewd  woman, 
by  such  blandishment  as  her  class  practice, 
was  attempting  to  distract  the  attention  by 
appeals  to  the  passion  of  the  prosecuting 
witness,  by  throwing  him  off  his  guard  until 
she  could  obtain  possession  of  his  mon^  and 
get  his  pocketbook  out  of  bin  pocket  The 
evidence  ralsea  the  Issue  that  she  had  been 
fondling  with  his  person;  that  she  had  her 
arm  around  his  neck;  and  the  evidence  dis- 
tinctly shows  that  she  had  her  hand  in  bis 
pocket  and  on  his  money  without  his  consent 
before  he  was  aware  of  the  fact  that  such 
purpose  of  theft  was  in  her  mind.  Then 
the  struggle  began,  but  her  movements  had 
progressed  so  far  that  effective  resistance  was 
out  of  the  question,  and  she  took  the  money 
from  his  person,  and  In  her  haste  dropped 
some  of  it  on  the  floor.  There  can  be  no 
question  as  to  the  law  In  respect  to  theft 
from  the  person.  The  only  issue  that  cOuId 
arise  is  as  to  the  application  of  these  rules 
to  the  facts  as  shown.  The  jury,  on  a  charge 
pertinently  presenting  the  issue  and  submit- 
ting on  the  one  hand  theft  from  the  person, 
and  on  the  other  hand  robbery,  as  a  basis  for 
acquittal,  has  found,  in  view  of  all  the  facts, 
that  appellant  was  guilty  of  theft  from  the 
person.  We  believe  that  the  verdict  Is  not 
only  supported  by  the  evidence,  but  is  a  right 
and  righteous  verdict  and  one  that  ought 
to  be  affirmed,  which  is  now  done. 

DAVIDSON,  P.  X  (dissenting).  In  this 
case  I  respectfully  enter  my  dissent  from  the 
conclusion  reached  by  my  Brethren  in  holding 
that  this  case  Is  one  of  theft  from  the  per- 
son. The  record  discloses  that  the  alleged 
injured  party  went  to  the  house  of  appellant 
and  engaged  with  her  In  somewhat  lasdvloas 
conduct  While  on  the  divan  his  person  was 
exposed  to  and  fondled  by  her.  The  state's 
witness,  the  injured  party,  says  that  she  had 
her  left  arm  around  his  neck  and  reached 
over  in  his  right  pocket  and  took  his  money, 
amounting  to  something  like  $800;  tb&t  this 
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money  was  Inclosed  In  a  pocketbook  and  se- 
curely fastened  In  his  pocket  by  a  large  "safe- 
ty pin."  Appellant  only  used  her  right  hand 
In  getting  the  money,  under  the  testimony  of 
the  prosecuting  witness.  He  was  much  larg- 
er and  more  able-bodied  than  was  appellant 
There  was  a  struggle  between  them  in  whldi 
he  resisted.  This  lasted  a  minute  or  longer, 
when  appellant  secured  the  pocketbook  and 
money.  It  Is  evident  under  this  witness' 
statement  that  there  was  a  struggle  In  which 
the  appellant  was  finally  successful ;  that 
with  her  right  hand  alone  she  was  enabled 
to  unfasten  his  pocketbook,  as  secured  by 
the  safety  pin,  and  take  the  money  from  bis 
pocket  during  this  struggle.  It  is  further 
stated  by  the  witness  that  some  of  the  mouey 
was  dropi)ed  on  the  floor  in  the  room.  Ttiis 
is  from  the  state's  side  of  the  case.  For  a 
more  detailed  statement,  see  majority  opin- 
ion. Under  this  state  of  case  this  cannot  be 
theft  from  the  person  under  our  statute  and 
the  unbroken  line  of  decisions  construing  that 
statute.  The  property  was  neither  privately 
taken,  nor  so  suddenly  as  to  prevent  resist- 
ance. The  witness  testified  positively  that 
he  did  resist  and  there  was  a  struggle.  This 
struggle  and  force  used  places  the  case  beyond 
theft  from  the  person.  In  order  to  consti- 
tute the  offense  of  theft  from  the  person,  the 
legislative  definition  of  that  offense  must  be 
proved.  If  the  evidence  falls  short  of  or  goes 
beyond  the  Ingredients  of  this  offense  as  de- 
fined, then  some  other  offense  is  shown.  The 
question  has  been  so  often  reviewed,  and 
the  statement  above  so  often  confirmed  with 
no  opposing  opinions,  I  deem  It  unnecessary 
to  discuss  the  question  further  than  to  cite 
some  of  the  cases,  beginning  with  Flynn  v. 
State,  42  Tex.  301;  Jones  v.  State,  22  Tex. 
App.  680,  3  a  W.  478;  McLdn  v.  State,  29 
Tex.  Ak>.  171,  15  S.  W.  600;  Roquemore  v. 
State,  60  Tex.  Cr.  B.  542,  90  S.  W.  547; 
Thomas  r.  State,  51  Tex.  Cr.  R.  329,  101  S. 
W.  797 ;  Herr  v.  State,  52  Tex.  Cr.  R.  53,  105 
S.  W.  190.  In  the  same  connection,  see  Files 
V.  State,  38  Tex.  Cr.  R.  207,  36  S.  W.  93; 
Swartz  V.  State  (Tex.  Cr.  App.)  27  S.  W. 
136;  and  Gallagher  ▼.  State,  34  Tex.  Cr.  R. 
306,  30  S.  W.  657.  The  latter  case  holds  that 
where  the  evidence  constitutes  robbery.  It 
is  not  theft  from  the  person.  All  the  cases 
hold  that,  where  there  is  robbery  or  ordinary 
theft,  the  crime  of  theft  from  the  person  la 
not  only  not  proved,  but  Is  eliminated  and 
disproved.  There  are  a  great  many  other 
cases  that  could  be  cited  in  support  of  my 
dissenting  views,  but  I  have  thought  those 
enumerated  above  sufficient  1,  therefore, 
am  firmly  of  the  opinion  that  the  evidence  not 
only  does  not  sustain  this  conviction,  but 
absolutely  disproves  the  case  of  theft  from 
the  person. 

I,  therefore,  respectfully  enter  my  dissent, 
and  believe  the  judgment  should  be  reversed 
•ind  the  cause  remanded. 


DAVIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

17,  1900.    Rehearing  Denied  April  14,  1909.) 

Cbuinai.  Law  (f  1094*)— Appeal. 

There  being  no  bill  of  exceptions  in  the 
record  on  appeal  in  a  criminal  case,  the  judg^ 
ment  will  be  affirmed,  where  the  facta  support 
the  verdict  and  the  charge  of  the  court  is  cor- 
rect 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2804,  32M;  Dec.  Dig.  | 
1094.  •] 

Appeal  from  Johnson  County  Court;  F. 
E.  Adams,  Judge. 

Lige  Davis  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
Stafe. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law;  bis  punish- 
ment uelug  assessed  at  a  fine  of  |100  and  60 
days  in  Jail. 

We  find  no  bill  of  exceptions  in  the  record. 
The  facts  amply  support  the  verdict  the 
charge  of  the  court  is  correct  and  the  Judg- 
ment is  In  all  things  affirmed. 


SMITH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Oct  14, 

190a    On  Rehearing,  March  20,  1909.) 

1.  Cbiminai.  Law  (§  331*)— Insariit— Prb- 

SUMPnORS— BUBDEN  OF  PBOOF. 

The  law  presumes  that  every  person  is 
sane,  and  to  establish  the  defense  of  insanity 
it  must  lie  proven  by  a  preponderance  of  the 
evidence  that  at  the  time  of  the  commission  of 
tile  offense  accused  was  laboring  under  such 
defect  of  reason  from  disease  of  the  mind  as 
not  to  Icnow  the  nature  or  quality  of  the  act  or 
that  he  did  not  know  that  he  was  doing  wronf. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gi  7^-744 ;  Dec  Dig.  |  331.»] 

2.  Cbikinai,   Law    (§   822*)— Instbuctions— 
MisLEAoma  Instbuctions— "iHSAwrrr." 

Where  the  instructions  when  taken  together 
made  the  test  of  insanity  aa  to  whether  or  not 
accused  did  or  did  not  know  the  nature  or 
result  of  the  act  be  was  doing,  or,  if  he  did 
know,  tliat  be  did  not  know  that  he  was  doing 
wrong,  a  charge  that  insanity  is  produced  by  a 
diseased  condition  of  the  mind  was  not  mislead- 
ing, though  insanity  is  Itself  a  diseased  condi- 
tion of  the  mind. 

[E>].  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1990^  1991,  1994,  19%; 
Dec.  Dig.  S  822.* 

For  other  definitions,  see  Wwds  and  Phrmsti, 
vol.  4,  pp.  8635-3644 ;   vol.  8,  p.  7688.] 

3.  CBmurAi.  Law  (|  1<»7*)—Tbiai.— Miscon- 
duct OF  Pbosecutinq  Attobnet  —  EXCKP- 

TI0N8— StJFFICIKNCT. 

No  error  is  presented  where  the  improper 
remarics  of  the  prosecuting  attorney  in  his  argu- 
ment to  the  jury  are  excepted  to  without  re- 
questing a  charge  withdrawing  or  correcting 
them,  unless  they  are  of  such  grave  character 
aa  obviously  to  prejudioe  accused's  esse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l^w.  Cent  Dig.  U  1689-1691,  2645;  Dec.  Dig. 
§   1037.*] 


•For  othar 
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4.  CBiMiwAt  Law  (8  1(»7*)—Tbial— Miscon- 
duct OF  JfBOSECUTINa  ATTOBNET— EXCEP- 
TIONS— Sufficiency. 

The  argument  of  the  proBecuting  attorney 
on  the  defense  of  insanity  that  he  wanted  a 
verdict  of  guilty  because  he  did  not  want  the 
jury  to  set  a  precedent  of  acquitting  people  on 
a  plea  of  insanity,  and  that,  if  the  jury  ac- 

?uitted  accased,  lawyers  would  plead  insanity 
or  every  one  that  was  prosecuted,  etc.,  was 
not  of  such  grave  character  as  obviously  to 
prejudice  accused's  case,  and  to  present  error  it 
was  necessary  not  only  to  except  to  the  re- 
marks, but  to  request  a  charge  withdrawing  or 
correcting  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {}  168»-ie91,  2845 ;  Dec.  Dig. 
i  1037.»J 

5.  BuBOLABT  (I  41*)  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  justify  a  conviction  of 
burglary  notwithstanding  accused's  defense  of 
insanity. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  K  94-103;   Dec.  Dig.  i  41.*] 

On  Behearlng. 

6.  CBnORAI.  liAW  (I  728*)— IlfPBOPEB  ABOU- 
MENT   OF   PBOSECUTINQ   ATTOBNET. 

The  argument  of  the  prosecuting  attorney 
that  the  jury  should  convict  accused  relying  on 
insanity,  and  that  if  they  wanted  to  recommend 
clemency  he  would  assist  them  in  obtaining  a 
pardon,  not  provoked  by  anything  said  by  ac- 
cused's counsel,  and  made  after  the  statement 
that  he  wanted  a  verdict  of  guilty  and  did  not 
want  the  jury  to  set  a  precedent  for  acquitting 
I>er8ons  on  a  plea  of  insanity,  was  prejudicial  to 
accused,  and  an  exception  to  the  remarks,  with- 
out asking  a  charge  withdrawing  them,  was 
sufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lawj  Cent.  Dig.   {8   1689-1681;    Dec.  Dig.  | 

Appeal  from  District  Court,  Wood  County; 
R.  W.  Simpson,  Judge. 

Pat  Smith  was  convicted  of  burglary,  and 
he  appeals.    Reversed  and  remanded. 

Stafford  &  Geddle,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Oen.,  for  the  State. 

BAMSET,  J.  The  appellant  was  Indict- 
ed In  the  district  court  of  Wood  county,  Tex., 
for  the  offense  of  burglary.  On  trial  be  was 
found  guilty  as  charged,  and  his  punishment 
assessed  at  confinement  la  the  penitentiary 
for  two  years. 

The  facts  show  without  dispute  that  ap- 
pellant some  time  in  September,  1906,  enter- 
ed the  store  of  I.  Q.  Bromberg  &  Co.,  In  tbe 
town  of  Mlneola,  at  night,  and  took  there- 
from a  lot  of  merchandise  of  various  kinds. 
This  was  not  seriously  disputed  in  the  tes- 
timony, and  the  general  fact  of  the  entry  by 
appellant  and  tbe  taking  by  him  of  the  goods 
is  fixed  substantially  beyond  any  doubt  The 
defense  was  that  appellant  at  the  time  of 
the  burglary  was  suffering  from  such  char- 
acter of  mental  disorder  or  disease  as  ren- 
d»«d  him  Incapable  of  distinguishing  be- 
tween the  right  and  wrong  of  the  act  in 
question,  and  this  insanity  was  that  form 
known  as  "kleptomania,"  which  is  defined 
as  an  Irresistible  impulse  to  steal.    This  i»- 


sue  was  submitted  to  the  Jury  by  the  court 
in  the  charge : 

"Among  other  defenses  made  in  this  case 
is  insanity  created  and  produced  by  a  dis- 
eased condition  of  tbe  mind.  Every  man  Is 
presumed  to  be  sane  until  the  contrary  ap- 
pears to  tbe  satisfaction  of  the  jury  trying 
him.  He  is  presumed  to  entertain,  until  this 
appears,  a  sufilclent  degree  of  reason  to  be 
responsible  for  his  acts,  and  to  establish  a 
defense  on  the  ground  of  insanity  it  must 
be  proven  by  a  preponderance  of  the  evi- 
dence that  at  the  time  of  committing  tbe 
burglary  (If  you  have  found  he  did)  the  de- 
fendant was  laboring  under  such  defect  of 
reason,  from  disease  of  the  mind,  as  not  to 
know  the  nature  or  quality  of  the  act  he  was 
doing,  or,  if  he  did  not  know  that,  he  did 
not  know  that  he  was  doing  wrong;  that  is, 
that  he  did  not  know  the  difference  between 
the  right  and  wrong  as  to  tbe  particular  act 
charged  against  bim. 

"You  are  to  determine  from  the  evidence 
In  this  case  the  matter  of  Insanity,  it  being 
a  question  of  fact  controUed,  so  far  as  tbe 
law  Is  concerned,  by  the  instructions  herein 
given  you. 

"Now,  If  the  defendant  has  shown  by  a 
preponderance  of  the  evidence  that  at  the 
time  of  tbe  alleged  burglary  the  defendant 
was  laboring  under  such  defect  of  reason, 
from  disease  of  the  mind,  as  not  to  know 
tbe  nature  or  qtiallty  of  the  act  of  burglary 
as  herein  defined,  or,  U  be  did  know  tbat^ 
be  did  not  know  he  was  doing  wrong — ^that 
Is,  that  he  did  not  know  the  difference  be- 
tween the  right  and  wrong  as  to  tbe  partic- 
ular act  charged  against  him — ^you  will  ac- 
quit the  defendant  upon  the  defense  of  in- 
sanity." 

In  addition  to  this  charge,  counsd  for  ap- 
pellant requested  the  conrt  to  give  the  fol- 
lowing special  charge: 

"Gentlemen  of  the  Jury,  you  are  further 
charged  that  in  order  for  tbe  defendant  to 
be  guilty  of  burglary  in  entering  the  store- 
house of  I.  G.  Bromberg  &  Co.,  if  yon  find 
he  did  so  enter  said  house,  he  must  have 
been  moved  by,  and  must  have  entered  for, 
tbe  specific  purpose  of  committing  the  crime 
of  theft;  and  If  he  entered  the  said  house 
without  the  specific  intent  at  the  time  of 
committing  the  crime  of  theft,  as  the  crime 
has  been  defined  to  you  in  the  main  charge, 
then  he  will  not  be  guilty.  And  in  this  con- 
nection you  are  further  charged  that  though 
he  may  have  entered  the  said  house,  but  at 
tbe  time  of  making  the  entry,  if  be  did  so, 
he  was  suffering  from  any  character  of  men- 
tal disorder  or  disease  that  rendered  bim 
Incapable  of  distinguishing  between  the  right 
and  the  wrong  of  the  act,  or,  in  other  words, 
rendered  bim  Incapable  of  forming  and  fol- 
lowing a  sane  Intent  to  commit  the  crime 
of  theft,  then  he  will  not  be  guilty,  and  you 
will  acquit. 


•For  otber  cues  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data,  *  Reporter  Indexes 
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"You  are  further  charged  that  kleptoma- 
nia, which  1b  defined  as  an  irresistible  im- 
pnlse  to  steal,  la,  when  it  arises  from  a  dis- 
eased condition  of  the  mind,  recognized  as  a 
species  of  insanity,  or  a  manifestation  of  in- 
sanity, and  the  person  suffering  from  klep- 
tomania, arising  from  a  diseased  condition 
of  the  mind,  would  not  be  capable  of  form- 
ing the  specific  intent  to  steal  as  the  crime 
has  been  defined  by  the  statute. 

"You  are  further  charged,  in  connection 
with  the  aboTO  propositions,  that  while  the 
defendant  Is  supposed  to  have  been  sane  at 
the  time  of  the  entry  Into  the  house,  if  he 
did  BO  enter,  still,  if  you  find  from  the  eri- 
dokce  that  the  defendant  was  suffering  from 
any  mental  disorder  prior  to  and  at  the 
time  of  the  commission  of  the  offense,  if  he 
did  It,  then  the  presumption  of  his  sanity 
would  be  overcome,  and  It  is  the  duty  of  the 
state  to  show  by  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  was  sane 
enough,  at  the  time  of  making  the  entry,  if 
he  did  so,  to  form  the  specific  Intent  to  steal, 
or,  in  other  words,  to  know  the  difference 
between  the  right  and  the  wrong  involved 
in  his  act" 

We  think  the  latter  clause  of  this  charge, 
if  not  indeed  other  portions  of  it,  was  er- 
roneous. Analyzed,  it  is  to  the  effect  that 
while  in  law  the  appellant  Is  supposed  to 
have  been  sane  at  the  time  of  entering  the 
house,  yet,  if  the  Jury  found  from  the  evi- 
dence that  he  was  suffering  from  any  men- 
tal disorder  prior  to  and  at  the  time  of  the 
commission  of  the  offense,  this  would  over- 
come the  presumption  of  his  sanity,  and  that 
it  is  the  duty  of  the  state  to  show  by  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendanf  was  sane  enough  at  the  time  of 
making  the  entry  to  form  the  specific  intent 
to  steal.  The  vice  and  fallacy  of  this  charge, 
as  we  conceive,  is  that  it  in  effect,  in  its  last 
analysis,  Instructs  the  Jury  that  while  the 
presumption  of  law  Is  that  defendant  is 
sane,  yet  if  the  defendant  shows  any  form 
of  insanity  or  mental  disorder,  that  then 
the  burden  shifts  to  the  state.  The  vice  of 
this  position  Is  that  If  the  evidence  shows, 
and  same  is  credited  by  the  Jury,  that  ap- 
pellant is  insane,  he  is  entitled  to  be  acquit- 
ted, and  It  would  be  error  to  Instruct  the 
Jury  that  Insanity  being  shown  l>y  the  de- 
fendant, that  any  burden  thereupon  devolves 
upon  the  state.  The  true  rule  is  stated,  and 
hetter  stated,  in  the  charge  of  the  court: 
That,  where  defendant  is  arraigned  charged 
with  an  offense,  the  law  presumes  him  to  be 
sane,  and  the  burden  rests  upon  the  appel- 
lant to  show  by  a  preponderance  of  the  evi- 
dence facts  constituting  mental  disorder  or 
insanity.  With  this  instruction  the  Jury  Is 
in  position  to  pass  Intelligently  upon  the 
matter  in  issue.  We  think  the  special  charge 
should  not  have  been  given. 

Complaint  is  made  of  that  portion  of  the 
general  charge  of  the  court  which  reads  as 
follows:    "Among  other  defenses  made  in 


this  case  is  Insanity  created  and  produced  by 
a  diseased  condition  of  the  mind."  It  is 
complained  that  insanity  is  Itself  a  diseased 
condition  of  the  mind,  and  not  a  result  of 
the  diseased  condition  of  the  mind,  and  this 
definition  was  calculated  to  and  did  mislead 
the  Jury  to  the  prejudice  of  the  defendant's 
interests,  in  that  It  left  the  Jury  to  Infer 
that  the  defendant  might  have  a  diseased 
condition  of  the  mind  and  yet  not  be  in- 
sane. We  .think  this  complaint  not  substan- 
tial, for  the  reason  that  under  the  instruc- 
tions of  the  court,  taken  altogether,  the  test 
was  made  as  to  whether  or  not  the  appellant 
did  or  did  not  "now  know  the  nature  or  re- 
sult of  the  act  he  was  doing,  or,  if  be  did 
know,  that  he  did  not  know  he  was  doing 
wrong";  that  is,  he  did  not  know  the  dif- 
ference between  the  right  and  wrong  as  to 
the  particular  act  charged  against  him. 

As  further  ground  for  reversal,  appellant 
complains  of  the  objectionable  language 
used  by  the  district  attorney  In  his  closing 
address  to  the  Jury.  It  appears  by  bill  of 
exceptions  that,  among  other  things,  the  dis- 
trict attorney  made  to  the  Jury  the  following 
remarks:  "I  want  a  verdict  of  guilty  in  this 
case,  because  I  do  not  want  you  to  set  a 
precedent  in  this  county  for  taming  people 
loose  on  a  plea  of  insanity.  If  you  turn 
this  defendant  loose,  then  these  lawyers,  like 
Stafford  &  Geddie,  will  be  pleading  insanity 
for  everybody  that  is  prosecuted,  and,  if  you 
are  going  to  turn  this  defendant  loose,  you 
had  Just  as  well  tear  down  your  courthouse 
and  bum  your  docket"  EiSception  was  tak- 
en to  this  language,  but  no  charge  was  re- 
quested from  the  court  withdrawing  or  cw- 
rectlng  same.  We  have  frequently  held 
that  where  the  remarks  of  prosecuting  attor- 
neys in  argument  were  excepted  to,  but  no 
charge  in  respect  to  them  is  asked,  no  error 
is  presented.  The  only  exception  to  this  rule 
is  in  a  case  where  the  remarks  of  the  prose- 
cuting attorney  are  of  such  g^ave  character 
as  obviously  to  prejudice  appellant's  case  be- 
fore the  Jury.  Lancaster  v.  State,  36  Tex. 
Cr.  B.  16,  35  S.  W.  165;  Locklln  v.  State,  75 
S.  W.  305, 8  Tex.  Ct  Bep.  204;  Powell  v.  State 
(Tex.  Cr.  App.)  70  S.  W.  218;  Fredrickson  v. 
State,  44  Tex.  Cr.  B.  28S,  70  S.  W.  754;  Smith 
V.  State,  44  Tex.  Cr.  B.  137,  68  S.  W.  995. 100 
Am.  St  Rep.  849;  Bobbins  v.  State,  47  Tex. 
Cr.  B.  312,  83  S.  W.  690,  122  Am.  St  Bep. 
694;  Taylor  v.  State,  50  Tex.  Cr.  R.  500, 
100  S.  W.  393;  Davis  v.  State  (not  yet  offi- 
cially reported)  114  a  W.  366.  We  do  not 
think,  in  the  absence  of  a  request  to  disre- 
gard the  remarks  above  quoted,  that  they 
are  of  such  gravity,  or  so  obviously  calcu- 
lated to  injure  appellant  as  to  Justify,  und«r 
the  above  decisions,  a  reversal  of  the  case. 

It  is  also  complained  that  in  the  course  of 
his  argument  the  district  attorney  used  the 
following  language:  "Convict  this  defoidant 
and  If  yon  want  to  recommend  executive' 
clemency — ^If  you  want  him  pardoned— come 
to  me  and  I  will  help  yon  get  him  a  pai^ 
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don."  Touching  tble  language,  counsel  for 
appellant  requested  the  court  to  instruct 
the  jury  as  follows:  "You  will  not  consider 
the  language  used  by  the  district  attorney 
in  his  dosing  speech,  wherein  he  said,  'Ck>n- 
vlct  this  defendant  and  If  you  want  to  rec- 
ommend executive  clemency — ^If  you  want 
him  pardoned — come  to  me  and  I  will  help 
to  get  him  pardoned,'  as  such  argument  was 
Improper."  This  requested  charge  was  giv- 
en. It  is  not  shown  by  the  bill  in  what  con- 
nection the  sentence  complained  of  was 
used,  or  what  else  was  said  in  connection 
therewith.  The  language  is  consistent  with 
what  we  can  easily  conceive  to  have  been 
the  position  of  counsel  for  the  state;  that  is, 
that  the  evidence  showed  his  guilt;  that 
they  should  not  be  swayed  by  sympathy,  nor 
governed  by  ther  testimony  alone  of  appel- 
lant's relatives  as  to  bis  insanity;  that  the 
facts  justified  a  conviction,  making  it  their 
duty  to  convict,  and  justified  the  appeal  of 
state's  counsel  for  a  conviction,  with  the 
additional  statement  that  if  they  afterwards 
thought  appellant  entitled  to  executive  clem- 
ency he  would  join  them  In  such  applica- 
tion. The  case  substantially  differs,  we  be- 
lieve, from  the  case  of  Orow  v.  State,  33 
Tex.  Cr.  R.  264,  26  S.  W.  209.  In  that  case 
the  following  language  was  used:  "Now, 
gentlemen,  if  you  acquit  this  defendant 
(pointing  his  finger  at  him),  you  set  free  the 
foul  murderer  of  an  Innocent  young  girl, 
and  the  law  can  never  lay  its  hands  on  him 
again;  but  if  you  should  convict  him,  and 
In  doing  so  should  by  mistake  convict  an  in- 
nocent man,  then  he  has  his  right  of  appeal, 
and  the  Court  of  Appeals  will  reverse  the 
case  and  give  the  defendant  a  new  trial,  and 
no  injury  will  be  done."  These  remarks 
were  objected  to  by  counsel  for  defendant  in 
that  case,  and,  on  objection,  the  court  try- 
ing the  case  said  he  did  not  know  whether 
the  language  was  improper  or  not  In  that 
case  it  does  not  appear  whether  a  request 
was  made  for  instructions  to  the  jury  to  dis- 
regard the  argument  or  not  Much  Impor- 
tance also  seems  to  be  attached  to  the  fact 
that  in  that  case  an  innocent  girl  bad  been 
assassinated  on  her  bed,  and  that  it  was 
natural  and  proper  for  the  Jury  to  be  dispos- 
ed to  convict  the  perpetrator  of  this  most 
bloody  and  unnatural  murder,  and,  under 
the  circumstances,  would  not  be  inclined  to 
acquit,  though  there  might  be  some  doubt 
of  guilt  Again,  importance  is  attadied  to 
the  fact  that  the  court  stated  in  the  pres- 
ence of  the  jury  that  he  did  not  know  wheth- 
er the  remarks  were  improper  or  not  and 
that  under  the  circumstances  of  that  case 
the  remarks  of  the  district  attorney,  in  con- 
nection with  the  statement  of  the  judge  in 
relation  thereto,  were  calculated  to  injure 
the  rights  of  appellant  'In  this  case,  on  re- 
quest the  Jury  were  promptly  instmcted 
that  the  remarks  complained  of  were  im- 
proper and  the  jury  should  not  be  influenced 
thereby.    In  view  of  the  fact  of  the  frag- 


mentary portion  of  tite  argument  mentioned, 
and  that  the  bill  of  exception  contained  no 
additional  showing  of  the  connection  in 
which  they  were  made,  and  the  charge  of 
the  court  withdrawing  same,  we  can  scarce- 
ly believe  they  were  of  sufficiently  grave 
character  as  to  justify  us  In  reversing  the 
case. 

The  next  ground  to  be  considered  Is  the 
sufficiency  of  the  evidence  to  support  the 
verdict  There  was  testimony  given  by  R. 
J.  Smith,  the  father  of  appellant  Will  Smith, 
his  brother.  Arch  Alexander,  his  brother- 
in-law,  and  Earnest  Smith,  his  uncle,  to  cer- 
tain facts  as  to  the  disposition  and  mental 
capacity  of  appellant  on  which  the  alleged 
Insanity  Is  based.  No  other  witness  was 
produced  by  appellant,  accept  certain  phy- 
sicians and  experts,  touc^iiig  his  mental 
capacity,  and  Prof.  B.  A.  Stafford,  a  teacher 
by  profession,  who  lives  and  had  lived  at 
Mineola  several  years.  It  appears  from  the 
testimony  of  appellant's  relatives  that  he  had 
a  severe  attack  of  typhoid  pneumonia  when 
very  small;  that  he  was  very  irritable;  that 
he  was  given  to  falling  asleep  almost  any- 
where; would  frequently  leave  bis  work 
and  go  away  from  home  for  two  or  three 
days,  and  when  returning  he  would  be  un- 
able to  give  an  account  of  his  whereabouts 
during  this  time;  that  his  mind  did  not  seem 
to  be  developed,  and  that  he  could  never  be 
made  to  realize  the  difference  between  right 
and  wrong;  that  he  had  for  years  been  In 
the  habit  of  stealing  things,  including  tools,. 
plows,  ropes,  rubber  hose,  and  a  number  of 
other  things,  and  when  found  with  same- 
seemed  to  know  or  care  nothing  about  them, 
and  would  evidence  no  shame,  and  would 
not  use  the  articles  stolen  after  he  had 
them  In  his  possession.  It  was  developed  on 
cross-examination,  however,  that  appellant 
engaged  In  various  kinds  of  manual  labor; 
that  be  worked  at  a  sawmill  for  several 
months  as  a  ratchet  setter,  fired  the  engine 
sometimes,  and  that  setting  ratchets  and 
firing  engines  were  very  responsible  posi- 
tions; that  the  ratchet  setter  has  to  be  very 
apt  and  accurate;  that  he  has  to  notice  and 
observe  figures.  It  also  appears  that  appel- 
lant had  been  away  from  home — to  Dallas- 
and  probably  elsewhere — at  wwk;  that  he 
earned  during  a  part  of  this  time  as  much 
as  $1.50  a  day;  that  he  was  a  tolerably 
good  machlneman;  that  at  one  time  be  re- 
mained at  such  work  in  Dallas  for  two  or 
three  months;  that  this  was  as  long  as  two 
or  three  years  before  the  burglary.  It  also 
appeared  that  appellant  made  his  own 
trades  and  bought  his  own  clothing.  Two 
physicians.  Dr.  D.  A.  York  and  Dr.  E.  W. 
McCammish,  both  testified  with  more  or 
lees  definlteness  that  basing  their  opinion 
on  the  testimony  given  by  the  other  witness- 
es in  the  case,  they  were  of  the  opinion  that 
appellant  was  so  mentally  unsound  as  to  be 
Incapable  of  recognizing  the  right  or  wrong 
of  the  act  charged  against  him.    It  will  be 
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noticed  that  while  he  bad  resided  In  Mine- 
ola  all  his  life,  where  be  bad  worked  for 
some  considerable  time,  no  witnesses  not 
related  to  him  were  produced  upon  the  trial 
to  testify  as  to  his  mental  unsoundness. 
We  can  well  understand  how  the  Jury  would 
bave  attached  much  Importance  to  this 
fact  While  the  testimony  of  appellant's 
relatlyes  makes  a  strong  showing  of  Insanity, 
the  Jury  In  passing  on  this  question  must, 
Aud  naturally  would,  attach  some  Importance 
to  this  fact,  and  still  greater  Importance,  uo 
doubt,  to  the  fact  that  other  persons  who 
must  bare  known  appellant,  and  who,  from 
their  acquaintance  with  hlra,  would  have 
had  some  opportunity  for  observation,  were 
not  produced.  The  law  presumen,  and  pre- 
sumed, appellant  sane.  Just  what  weight 
-of  testimony  is  required  to  overturn  this 
presumption.  It  may  be  difficult  In  every 
case  to  determine.  The  jury  who  heard  the 
-evidence  were  not  convinced  that  the  legal 
presumption  was  rebutted  and  disproved  by 
the  testimony  produced.  The  learned  dis- 
trict Judge  who  tried  the  case  and  beard  the 
testimony,  and  had  opportunities  for  ob- 
.serving  the  witnesses,  their  manner  and  ap- 
pearance on  the  witness  stand,  has  overrul- 
ed appellant's  motion,  nor  can  we  see  from 
the  record  that  he  was  In  error  in  so  doing. 
We  do  not  feel  that,  as  presented,  we  should 
interfere. 

Finding  no  error  in  the  proceedings  of 
the  court  below.  It  is  ordered  that  the  Judg- 
ment of  conviction  be,  and  the  same  is  here- 
J>y,  aflSrmed. 

On  Rehearing. 

The  argument  filed  in  this  case  by  counsel 
for  appellant  has  convinced  ua  that  the  dls- 
i>osltlon  heretofore  made  of  the  appeal  was 
erroneous,  and  that  the  argument  of  counsel 
for  the  state  was  such  a  grave  Invasion  of 
the  rights  of  appellant  and  so  violative  of  the 
rules  of  fair  discussion  as,  under  the  facts, 
not  only  to  Justify,  but  require,  a  reversal. 

As  stated  In  the  original  opinion,  the  ap- 
pellant made  what  seems  to  us  to  be  a  very 
.strong  showing  of  Insanity.  The  facts  of 
the  burglary  were  proven  beyond  doubt.  The 
only  defense  for  all  practical  purposes  was 
that  of  Insanity.  Therefore,  It  was  of  the 
highest  Importance  that  this  issue  should 
have  been,  as  It  was,  fairly  submitted  to  the 
.Jury,  and  that  in  the  discussion  thereof  there 
should  have  been  no  such  departure  from  the 
rules  -of  fair  debate  as  would  have  Illegally 
Imperiled  or  weakened  the  defense.  The  par- 
ticular matter  we  have  in  mind  Is,  perhaps, 
not  as  fully  stated  In  the  original  opinion  as 
may  seem  desirable.  The  state's  attorney 
made  the  statement  to  the  Jury,  as  set  out 
In  the  bill,  as  follows:  "I  want  a  verdict  of 
guilty  in  this  case,  because  I  do  not  want  you 
to  set  a  precedent  In  this  county  for  turning 
people  loose  on  a  plea  of  insanity.  If  you 
turn  this  defendant  loose,  then  these  law- 
.yers,  like  StafFord  &  Geddle,  will  be  i^eading 


insanity  for  everybody  that  is  prosecuted, 
and  if  you  are  going  to  turn  this  defmdant 
loose  you  bad  Just  as  well  tear  down  your 
courthouse  and  bum  your  docket"  CJonnsel 
for  the  defendant  excepted  while  tbe  district 
attorney  was  making  said  remarks,  on  the 
ground  that  same  were  out  of  the  record  and 
were  unfair  to  the  appellant  and  were  prej- 
udicial to  his  cause,  but  the  bill  recites,  tbe 
court  did  not  stop  the  district  attorney  nor 
In  any  way  Interfere  with  the  argument  be- 
ing made  by  him,  nor  rebuke  him.  Appel- 
lant's counsel  requested  a  charge  withdraw- 
ing the  first  sentence  of  the  above  remarks, 
and  Instructing  the  Jury  that  the  same  were 
Improper.  There  was  no  Instruction  request- 
ed in  respect  to  the  remaining  part  of  the 
language  above  quoted.  The  portion  in  re- 
spect to  which  the  Instructibn  related  was  not 
of  a  grave  character,  and  no  Instruction  was 
requested  In  respect  to  the  only  portion  of  the 
argument  that  could,  as  we  believe,  in  the  na- 
ture of  things,  have  prejudiced  appellant's 
cause.  Tbe  bill  further  recites  that  shortly 
after  the  use  of  the  language  abovf  complain- 
ed of,  and  while  the  district  attorney  was 
continuing  his  address  to  the  Jury,  and  con- 
tinuing the  line  of  argument  as  set  out  in 
his  remarks  above  quoted,  that,  among  other 
objectionable  remarks  made  to  and  In  the 
hearing  of  the  Jury  as  an  inducement  to  them 
to  render  a  verdict  of  guilty  In  this  case,  the 
following  statement:  "Convict  this  defend- 
ant and  If  you  want  to  recommend  executive 
clemency — If  you  want  him  pardoned — come 
to  me  and  I  will  help  you  get  him  pardoned." 
It  is  further  recited  that  at  once  appellant's 
counsel  objected  and  excepted  to  this  speech, 
on  the  ground  that  same  was  an  argument 
outside  of  the  record  and  prejudicial  to  ap- 
pellant's cause,  and  that  the  court  failed  to 
stop  the  district  attorney,  or  say  anything  to 
him,  or  to  take  any  notice  of  said  language 
or  of  the  appellant's  objections  thereto,  ex- 
cept to  turn  to  appellant's  counsel  and  in  a 
low  tone  tell  him  to  prepare  a  special  charge 
embracing  tbe  objectionable  language  and  he 
would  give  the  charge  to  the  jury.  A  charge 
was  prepared,  and  given  by  the  court  In 
approving  this  bill  of  exceptions,  the  court 
allows  the  same,  with  the  statement  that 
when  the  language  last  above  quoted  was 
complained  of  he  was  writing  his  charge, 
and,  when,  counsel  for  appellant  called  his 
attention  to  it  the  district  attorney  at  once 
began  another  line  of  argument  It  is  con- 
tended by  counsel  for  appellant  that  in  the 
light  of  the  entire  record  this  argument  was 
so  obviously  hurtful  and  prejudicial  as  that, 
notwithstanding  tbe  Instruction  given  by  the 
court  the  Judgment  should  be  reversed.  It 
Is  urged,  and  such  seems  to  be  the  fact  that 
this  statement  was  not  provoked  by  anything 
said  by  them,  and  the  further  statement 
seems  clear  that  It  was  out  of  the  record  and 
highly  Improper.  So,  the  question  recurs, 
was  It  of  such  gravity  as.  In  the  light  of  the 
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entire  case,  obviously  or  reasonably  to  hare 
prejudiced  appellant's  cause?  Construing  It 
in  the  light  of  the  former  statement  that  be 
did  not  wish  the  jury  to  set  the  precedent 
of  acquitting  defendants  on  the  ground  ot 
insanity,  it  was  susceptible  to  the  construc- 
tion of  a  plea  for  a  conviction,  not  on  the 
ground  that  appellant  was  guilty,  but  for 
fear  of  the  precedent,  and  that  to  Induce,  If 
not  coerce,  the  jury  into  rendering  a  verdict 
of  guilty,  he  holds  out  to  tbem  the  promise 
to  aid  in  securing  a  pardon.  In  this  case 
the  Jury  gave  the  appellant  the  lowest  pen- 
alty known  to  the  law.  This  was  some  evi- 
dence that  the  issue  of  insanity  must  have 
been  seriously  considered.  May  not  the 
speech  of  counsel  for  the  state  have  induced 
an  agreement  on  a  verdict  of  guilty  by  hold- 
ing out  to  the  Jury  the  hope,  whether  true  or 
false,  that  be  would  aid  in  securing  a  pardon, 
and  tiiat  as  the  chief  law  otDcer  of  the  state 
such  aid  would  be  effective?  Under  the  prec- 
edents which  we  have  carefully  examined, 
we  believe,  in  the  light  of  the  entire  record, 
that  we  cannot  but  hold,  on  further  reflection, 
that  this  argument  was  violative  of  the  rules 
of  fair  discussion,  and  probably,  if  not  cer- 
tainly, hurtful  and  injurious  to  the  rights  of 
appellant  In  the  recent  well-considered  case 
of  McKlnely  v.  State,  62  Tex.  Cr.  R.  182,  106 
8.  W.  342,  Judge  Davidson  discusses  a  mat- 
ter somewhat  similar  to  this,  in  which  be 
uses  the  following  language :  "In  making  his 
closing  speech,  the  county  attorney  used  the 
following  language :  'Gentlemen  of  the  Jury : 
I  want  you  to  convict  this  defendant  on  the 
evidence  in  this  case.  It  is  true  he  testifies 
in  his  own  behalf  that  he  did  not  sell  whisky 
to  the  prosecuting  witness,  but  the  prosecut- 
ing witness  says  that  he  did,  and  it  is  true 
the  prosecuting  witness  is  a  negro ;  but  I 
would  believe  the  negro  before  I  would  be- 
lieve a  man  like  the  defendant,  who  has  time 
and  again  paid  the  penalty  for  the  violation 
of  the  people's  local  option  law,  and  goes 
manifestly  without  any  principle  around  over 
the  country  bootlegging  whisky  in  open  vio- 
lation of  our  local  option  law  ;  and  that  Is  the 
kind  of  a  man  that  is  being  tried  before  you.' 
The  bill  recites  these  remarks  were  not  sup- 
ported by  the  evidence  In  the  case ;  that  they 
were  immaterial  and  irrelevant,  outside  of  the 
record,  and  were  erroneously  recited  by  the 
county  attorney.  Exception  was  reserved. 
It  is  further  shown  that  the  court  instructed 
the  jury  not  to  consider  such  remarks,  but 
it  Is  claimed  that  such  instruction  did  not 
withdraw  the  prejudice  created  thereby  from 
the  minds  of  the  jury.  There  was  no  evi- 
dence in  the  record  that  appellant  had  been 
previously  convicted  for  violations  of  the  lo- 
cal option  law,  nor  to  the  effect  that  he  had 
been  bootlegging  whisky  over  the  country. 
Appellant  had  not  put  his  character  at  Issue. 
Permitting  attorneys  for  the  prosecution  to 
dwell  In  argument  on  the  character  of  a  de- 
fendant when  not  in  Issne,  In  a  way  calculate 


ed  to  prejudice  him  before  the  jury,  is  er- 
ror. See  Turner  v.  State,  39  Tex.  Or.  R.  322, 
45  S.  W.  1020;  Pollard  v.  State,  83  Tex.  Cr. 
R.  197,  26  S.  W.  70.  Nor  is  vituperative  and 
abusive  argument  permissible,  and  a  convic- 
tion obtained  in  this  manner  is  unlawful, 
and,  where  the  record  on  appeal  shows  such 
was  permitted  to  prejudice  the  accused  be- 
fore the  Jury,  the  appellate  court  should  not 
hesitate  to  set  it  aside.  See  Crawford  v. 
State,  15  Tex.  App.  501,  and  Parks  v.  State, 
35  Tex.  Cr.  R.  378,  33  S.  W.  872.  And  it  is 
error  for  counsel  in  argument  to  state  facts 
not  in  evidence.  See  Tlllery  v.  State,  24  Tex 
App.  251,  6  S.  W.  842,  5  Am.  St.  Rep.  882; 
Orman  v.  State,  24  Tex.  App.  495,  6  S.  W. 
544;  Clark  v.  State,  23  Tex.  App.  260,  5 
S.  W.  115;  Robbins  v.  State,  47  Tex.  Cr. 
R.  312,  83  S.  W.  690,  11  Tex.  Ct  R^.  560, 
122  Am.  St.  Rep.  694;  BeU  v.  State  (Tex.  Cr. 
App.)  56  S.  W.  913 ;  Harris  y.  State,  98  S.  W. 
842,  17  Tex.  Ct.  Rep.  815;  Harris  v.  State, 
50  Tex.  Cr.  R.  411,  97  S.  W.  704,  17  Tex.  Ct 
R.  270;  Powell  v.  State  (Tex.  Cr.  App.)  70  S. 
W.  218;  Bearden  v.  State,  46  Tex.  Cr.  R. 
144,  79  S.  W.  37,  9  Tex.  Ct  Rep.  813;  and 
White's  Ann.  Code  Cr.  Proc.  pp.  498,  500,  and 
501,  for  collation  of  authorities.  In  our  opin- 
ion the  statements  in  the  argument  of  the 
closing  speech  for  the  state  were  of  such 
character  that  the  conviction  ought  not  to  be 
permitted  to  stand.  Usually  the  instruction 
of  the  court  to  the  Jury  to  disregard  unwar- 
ranted remarks  by  counsel  will  be  regarded 
suIBclent  to  prevent  a  reversal,  but  where 
they  are  of  a  very  damaging  character,  and 
in  cases  that  inflame  or  have  a  tendency  to 
Inflame  the  public  mind,  a  different  rule  ob- 
tains." 

This  was  a  case  of  misdemeanor.  This  Is 
a  felony  case.  See,  also,  Puryear  v.  State, 
50  Tex.  Cr.  R.  463,  98  S.  W.  258;  Taylor  v. 
State,  50  Tex.  Cr.  R.  560,  100  S.  W.  393; 
Stevlson  v.  State,  48  Tex.  Cr.  R.  601,  89  S. 
W.  1072;  and  Davis  v.  State  (Tex.  Cr.  App.) 
114  S.  W.  366.  The  reports  of  this  court 
show  how  frequently  we  have  been  compelled 
to  reverse  cases  for  the  Improper  argument 
of  counsel  for  the  state.  Why  they  will  per- 
sist In  such  Improper  argument  It  is  difficult 
to  conceive.  We  have  no  doubt  In  this  case 
that  counsel  entertained  the  sincere  convic- 
tion of  appellant's  guilt  and  that  his  use  of 
the  vigorous  language  complained  of  was  due 
to  his  zeal  and  founded  In  his  fidelity  to  the 
interest  of  the  state.  But,  however  much 
such  zeal  and  however  much  such  fidelity 
should  be  applauded,  counsel  for  the  state 
should  always  remember  that  In  every  crim- 
inal case  they  are  bound  and  committed  by 
every  suggestion  of  duty  and  by  every  obliga- 
tion which  can  bind  and  affect  them  to  con- 
fine their  argument  to  a  fair  discussion  of 
the  law  and  the  facts  of  each  case.  We  think 
on  further  refiectlon  that  we  were  in  error 
in  this  matter  In  the  original  opinion,  and 
that  Justice  demands,  and  our  duty  makes 
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It  a  pleasnre,  to  acknovledge  the  error,  and 
to  Bet  aside  and  hold  for  naugbt  onr  former 
judgment  of  affirmance. 

The  motion  la  granted,  and  the  Judgment 
of  conviction  Kt  aside,  and  the  canie  re- 
manded. 


BALLBNTINB  T.  STATR 

(Conrt  of  Criminal  Appeals  of  Texas.    March 

17, 1909.    Rehearing  Denied  April  14, 1909.) 

1.  BtmOIiABT    (8    46*)— iNSTBxrcTIORS— AOOBA- 
TATBD  ASSAXn.T. 

In  a  prosecntion  for  bui^lary  with  Intent  to 
commit  rape,  where  the  evidence  showed  that 
accused  entered  the  house  and  the  room  where 
the  prosecuting  witness  and  her  two  danghters 
were  sleeping,  and  that  when  she  wakened  he 
was  rubbing  her  leg  or  thigh  and  escaped  upon 
her  making  an  outcry,  it  is  not  error  to  refuse 
to  charge  on  aggravated  assault. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  I  117 ;  Dec  Dig.  {  46.»] 

2.  BraoLABT  (|  41*)— Evidknck  to  Sustain 
Vebdict. 

Evidence  in  a  prosecntion  for  burglary 
with  intent  to  commit  rape  held  to  sustain  a 
conviction. 

[Ed.  Note.— For  other  cases,  see  Bnrglary, 
Cent.  Dig.  i  94 ;    Dec.  Dig.  {  41.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Gal- 
veston County;   J.  E.  P.  Glllasple,  Judge. 

Willie  Ballentlne  was  convicted  of  burgla- 
ry with  Intent  to  commit  rape,  and  appeals. 
Affirmed. 

See,  also,  107  S.  W.  546. 

Thomas  C.  Tumley,  for  appellant  F.  J. 
McCord,  Asst  Attj.  Gen.,  for  the  State. 

BROOKS,  J.  This  case  was  reversed  at  a 
former  term  of  this  court,  and  the  opinion 
In  same  will  be  found  In  107  S.  W.  547.  In 
said  former  opinion  we  inadvertently  stated 
that  the  issue  of  aggravated  assault  should 
have  been  given  in  the  charge.  We  find  in 
this  record  that  appellant  again  complains 
of  the  refusal  of  the  court  to  charge  upon 
aggravated  assault  We  hold  that  the  for- 
mer opinion.  In  stating  that  the  issue  of  ag- 
gravated assault  was  in  the  case,  Is  erro- 
neous, and  it  follows  that  the  court  did  not 
err  In  refusing  to  charge  on  same  in  this 
case. 

Appellant  was  charged  with  the  offense 
of  burglary  with  Intent  to  commit  rape.  The 
court  in  its  main  charge  gave  the  Jury  the 
following:  "You  are  Instructed  that  you 
must  find  and  believe  from  the  evidence  be- 
yond a  reasonable  doubt  first  that  the  de- 
fendant broke  and  entered  the  bouse  alleg- 
ed, and,  second,  be,  the  defendant  bad  the 
specific  Intent  to  unlawfully  have  carnal 
knowledge  by  force,  and  without  her  consent 
of  said  Ida  Barnett  and  as  same  has  been 
fully  defined  and  described  herein;  and  if 
you  should  find  that  the  defendant  did  en- 


ter said  bouse,  but  yon  should  find  or  bava 
a  reasonable  doubt  that  the  purpose  and  in- 
tent of  the  defendant  was,  when  he  did  so 
enter  said  house,  if  he  did  so  break  and  en- 
ter said  bouse,  was  for  any  other  purpose 
and  intent  then  find  bim  not  guilty."  The 
court  had  previously  defined  rape  and  a 
breaking  which  constituted  burglary  in  his 
charge.  Then  followed  same  with  the  above- 
quoted  charge.  The  evidence  In  the  case 
shows  that  appellant  entered  the  house  and 
was  rubbing  the  leg  or  thigh  of  prosecutrix, 
and  Immediately  upon  her  making  an  ol!t- 
cry  he  fied.  The  evidence  further  shows 
that  prosecutrix's  two  daughters,  aged  19 
and  17,  respectively,  were  in  the  room  with 
her.  Now,  the  question  raised  is,  whether 
the  conrt  erred  In  not  charging  upon  ag- 
gravated assault  It  was  not  necessary,  as 
stated  above,  to  so  charge.  The  court  told 
the  Jury  that  if  appellant  bad  any  other  In- 
tent than  rape,  or  if  they  bad  a  reasonable 
doubt  as  to  his  having  intent  to  rape,  to 
find  him  not  guilty.  This  was  all  that  ap- 
pellant could  ask,  and  if  it  was  not  vrith 
the  specific  intent  to  rape  It  could  not  be 
burglary,  since  burglary  was  predicated  up- 
on that  Intent  in  the  indictment  The  only 
question  for  us  to  decide  is,  whether  the  evi- 
dence Justified  the  verdict;  that  is  to  say, 
as  to  whether  the  evidence  showed  a  spe- 
cific intent  to  rape  or  Justified  the  Jury  In 
so  concluding.  We  hold  that  it  did.  There 
was  nothing  to  indicate  that  appellant  had 
any  other  intent  He  stole  nothing  from  the 
house,  and  he  evidently  was  attempting  to 
have  carnal  knowledge  of  the  prosecutrix 
without  her  consent  There  is  nothing  In 
the  evidence  to  suggest  that  he  had  any  rea- 
son on  earth  to  believe  he  had  consent  to 
the  illicit  relation.  He  stealthily  enters  the 
house  at  night  and  when  discovered  is  mak- 
ing an  effort  to  assault  the  prosecutrix,  and 
could  not  have  had  any  other  purpose  than 
to  commit  the  crime  of  rape.  A  cry  is  rais- 
ed by  prosecutrix,  and  the  appellant  flees. 
We  cannot  say  that  he  did  not  have  the  In- 
tent to  rape.  To  say  so  would  be  doing  vio- 
lence to  the  facts  in  this  case.  Many  deci- 
sions of  this  court  hold  that  on  an  ordinary 
indictment  charging  burglary  with  Intent  to 
steal,  although  nothing  is  taken,  yet  the 
fact  of  entering  the  house  at  'night  Is  evi- 
dence of  the  fact  that  be  intends  to  steal. 
In  this  case  we  have  the  evidence  going  far- 
ther, and  showing  an  Indecent  and  outrage- 
ous handling  of  the  person  of  the  prosecu- 
trix. The  indictment  having  predicated  bur- 
glary upon  Intent  to  rape,  the  question  for 
us  to  decide  is  whether  or  not  tills  evidence 
Justifies  the  verdict  of  the  Jury.  We  have 
no  rule  of  this  court  imder  which  we  could 
reverse  this  case  for  failure  of  the  court  to 
charge  on  aggravated  assault;  but  the  only 
rule,  as  we  understand  the  decisions  of  this 
court  would  be  this:    That  if  this  evidence 


*For  other  caiei  see  same  topic  and  aectlon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Reporter  Indexea 
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4Id  not  make  out  or  Justify  the  jury  lo  con- 
dudlng  that  appellant  had  the  epeciflc  in- 
tent to  rape,  then  we  could  reverse  the  case 
for  the  lack  of  evidence  to  sustain  the  al- 
legation in  the  indictment;  but  certainly 
va  have  no  warrant  in  law  or  reason  for 
saying  that  the  court  should  dtiarge  on  ag- 
gravated assault.  Appellant  does  not  com- 
plain of  the  above-quoted  charge.  It  covers 
every  salient  feature  of  his  defense,  and  tells 
the  Jury  explicitly  that  if  appellant  had  no 
specific  intent  to  rape,  or  If  they  had  a  rea- 
sonable doubt  thereof,  to  find  him  not  guil- 
ty. Under  an  indictment  for  burglary  with 
Intent  to  rape,  there  could  never  be  a  prose- 
cution for  aggravated  assault  Then,  on 
what  theory  could  the  court  be  held  to  have 
erred  In  falling  to  charge  on  aggravated  as- 
■anlt?  This  Is  the  complaint  of  appellant, 
and  not  that  the  evidence  Is  Insufficient  We 
Inferentlally  held  that  the  evidence  was  suf- 
ficient In  the  former  opinion  of  this  court 
by  not  declaring  that  it  was  not  sufficient 
and  we  have  no  reason  to  disturb  the  ver- 
dict on  the  ground  that  the  evidence  does 
not  support  the  allegations  In  the  indictment 
It  may  be  suggested  that  the  Jury  might 
bave  concluded  that  appellant  had  no  spe- 
cific Intent  to  rape  from  the  sheer  presence 
of  prosecutrix's  daughters,  but  this  could  be 
readily  argued  by  appellant  and  doubtless 
was  properly  argued  by  him  in  his  address 
to  the  Jnry,  and  urged  as  a  reason  why  the 
jury  should  not  find  that  he  was  guilty  of 
burglary  with  intent  to  rape;  but  these  iso- 
lated facts  would  not  Justify  us  in  conclud- 
ing he  had  no  such  specific  Intent  The 
Charge  in  all  respects  submitted  the  force 
necessary  to  constitute  rape  as  stated  above, 
and  properly  defined  burglary  as  applicable 
to  the  indictment  In  this  case. 

There  is  no  other  question  requiring  a  re- 
view at  our  hands  in  this  record,  and  the 
judgment  Is  In  all  tilings  affirmed. 

RAMSEY,  J.  (concurring).  It  will  be  ob- 
served that  only  this  reference  is  made  in  for- 
mer opinion  to  the  matter  of  aggravated  as- 
sault viz. :  "Aggravated  assault  should  have 
beea  given  in  charge."  This  language  is 
UB^  In  connection  with  the  statement  that 
the  charge  of  the  court  is  too  meager,  and 
Is  not  sufficient  in  regard  to  the  definition 
of  force  such  as  Is  necessary  to  constitute 
the  crime  of  rape,  it  being  charged  in  the 
indictment  herein  that  appellant's  Intent  in 
entering  the  house  was  for  the  purpose  of 
committing  rape  by  force.  From  the  oon- 
tart  It  is  evident  what  is  meant  by  the  sen- 
tence "aggravated  assault  should  have  been 
given  in  charge"  was  merely.  In  substance, 
that  the  Jury  should  have  been  Instructed 
that  If  his  purpose  was  other  than  that 
to  commit  rape  by  force,  he  would  not  be 
guilty  of  burglary.  Of  course,  it  was  not  In 
the  mind  of  the  court  under  this  indictment 
bow  appellant  could  have  been  c<mvlcted 
Of  the  offense  of  aggravated  assault  as  that 


term  Is  d^ned  by  our  Code.  It  Is,  of  course, 
too  dear  for  discussion  that  if  the  Intait 
of  appellant  so  far  as  affected  Mrs.  Bamett 
was  less  than  the  specific  intent  to  commit 
the  crime  of  rape  by  force,  be  would  not  be 
guilty  of  the  crime  of  burglary.  However, 
In  the  charge  of  the  court  this  matter  is  fol- 
ly covered,  and  the  declaration  and  statement 
In  the  charge  that  if  he  had  any  other  in- 
tent In  entering  the  building  than  to  commit 
the  crime  of  rape  by  force,  he  would  not 
be  guilty,  gives  appellant  the  benefit  of  ev- 
ery conceivable  right  he  mig^t  have  bad  in 
entering  the  room  save  and  except  that  of 
the  Intent  to  commit  the  crime  of  rape,  and, 
as  I  believe,  sufficioitly  guarded  and  pro- 
tected his  interests. 

DAVIDSON,  P.  X  (dissenting.  I  believe 
my  Brethren  are  in  error  in  affirming  the 
Judgment  and  therefore  file  reasons  for  my 
dissent 

A  report  of  this  case  on  a  former  appeal 
will  be  found  in  107  S.  W.  646.  The  case 
Is  practically  the  same  on  the  facts  as  on  the 
former  appeal,  except  that  on  this  appeal  it 
Is  made  to  appear  that  at  the  time  that  the 
state's  evidence  shows  appellant  entered  the 
room  of  the  prosecutrix,  her  two  daughters, 
ages  respectively  19  and  17,  were  sleeping  in 
the  room.  The  former  appeal  shows  that  the 
husband  was  also  sleeping  within  a  few  feet 
In  an  adjoining  room,  separated  by  double 
doors  which  were  open.  Appellant  was 
charged  with  burglary  with  intent  to  commit 
the  crime  of  rape.  The  proof  shows  In  this 
record,  so  far  as  the  state's  side  of  it  Is  con- 
cerned, that  appellant  had  raised  the  mos- 
quito bar  over  the  bed  of  prosecutrix  and 
was  rubbing  her  leg  or  thigh,  and  immediate- 
ly upon  her  making  an  outcry  he  fled.  In 
the  opinion  on  former  appeal  this  language 
was  used:  "We  are  further  of  opinion  that 
the  charge  of  the  court  Is  too  meager,  and  Is 
not  sufficient  In  regard  to  the  definition  of 
force  such  as  is  necessary  to  constitute  the 
crime  of  rape ;  it  being  charged  in  the  Indict- 
ment herein  that  appellant's  Intent  in  en- 
tering the  house  was  for  the  purpose  of  com- 
mitting rape  by  force.  Aggravated  assault 
should  have  been  given  in  charge."  On  the 
trial  from  which  this  Is  an  appeal,  the  court 
did  not  define  aggravated  assault  Appellant 
again  raises  the  question  in  this  language: 
"The  court  erred  in  its  charge  to  the  Jury  in 
not  giving  the  charge  on  aggravated  assault 
and  battery,  because  the  evidence  tended  to 
show  that  the  assault  committed,  and  the 
only  assault  committed,  on  the  complainant 
witness,  Mrs.  Ida  Bamett  was  only  an  ag- 
gravated assault  and  battery;  and  if  the 
Jury  believe  that  such  was  the  case,  then  the 
offense  alleged  to  have  been  committed  would 
not  be  burglary,  and  the  defendant  would 
have  been  entitled  to  an  acquittal."  While 
the  language  in  the  former  opinion  Is  not  as 
clear  as  It  should  have  been,  still  in  the  con- 
nection In  which  it  was  stated  it  sufficiently 


Digitized  by 


Google 


974 


117  SOUTHWESTERN  REPORTER. 


CTe*. 


called  the  coort's  attention  to  the  question. 
If  there  was  but  an  aggravated  assault,  then 
there  could  not  be  burglary.  Article  634  of 
the  Penal  Code  reads  as  follows:  "The  defi- 
nition of  force  as  applicable  to  assault  and 
battery,  applies  also  to  the  crime  of  rape, 
and  it  must  bare  been  such  as  might  reason- 
ably be  supposed  sufficient  to  overcome  re- 
sistance, taking  into  consideration  the  rela- 
tive strength  of  the  parties,  and  other  cir- 
cumstances of  the  case."  In  addition  to  this 
definition  of  force,  the  statute.  In  defining 
rape,  says,  in  substance,  that  It  must  be  suf- 
ficient to  overcome  all  resistance  that  may 
be  offered  or  imposed  by  the  prosecutrix. 
The  only  force  mentioned  in  the  testimony 
was  the  act  of  placing  his  hand  upon  her 
thigh  and  perhaps  rubbing  It  Immediately 
upon  being  discovered  by  the  prosecutrix, 
he  fled.  Now,  what  are  the  "other  circum- 
stances of  the  case"?  His  entry  into  the 
house  at  night  for  some  purpose;  the  pres- 
.ence  of  the  husband  of  the  wife  and  two 
daughters,  ages  respectively  19  and  17.  The 
jury  might  have  believed  it  a  fair  deduction 
from  the  facts  that  he  did  not  Intend  to  use 
force  to  overcome  all  resistance  in  the  im- 
mediate presence  of  the  husband  of  the 
prosecutrix  and  her  two  grown  daughters; 
at  least.  It  might  suggest  a  very  serious  ques- 
tion— ^that  of  his  intent  to  use  such  force  as 
to  overcome  her  resistance  under  those  cir- 
cumstances. Now,  can  it  be  said  to  the  ex- 
clusion of  the  reasonable  doubt  that  this  as- 
sault would  arise  to  the  dignity  of  an  assault 
to  commit  rape  by  force;  that  is,  to  force  a 
woman  under  the  environments  of  the  case 
to  submit  to  bis  desires  in  contravention  of 
her  resistance?  In  order  to  make  it  a  bur- 
glary with  intent  to  commit  rape,  the  entry 
Into  the  house  must  have  been  with  the  spe- 
cific intent  to  commit  rape  by  force.  This 
is  true  by  the  statute  and  all  the  authorities 
construing  that  statute.  Sirmons  v.  State,  44 
Tex.  Or.  R.  488,  72  S.  W.  395;  GraybUl  v. 
State,  41  Tex.  Or.  R.  286,  53  S.  W.  851 ;  and 
Hancock  v.  State  (Tex.  Cr.  App.)  47  8.  W. 
466.  And  at  this  point  it  may  be  stated,  as 
the  settled  law,  that  it  is  essential  that  a 
specific  intent  to  rape  be  established  by  the 
evidence,  and  that  it  must  go  beyond  the 
possibility  of  such  intent  Cotton  v.  State, 
82  Tex.  Cr.  R.  55,  105  S.  W.  185,  and  authori- 
ties there  collated.  If  appellant  entered  the 
house  for  the  purpose  of  having  intercourse 
with  the  prosecutrix  with  her  consent,  then 
the  crime  of  rape  was  not  ^  part  of  this  case, 
nor  could  the  assault  under  such  circumstan- 
ces be  one  with  the  specific  intent  to  commit 
the  crime  of  rape.  Under  the  circumstances, 
and  owing  to  the  fact  that  prosecutrix  and 
her  family  were  white  people,  and  this  was 
a  negro  entering  the  house  under  such  cir- 
cumstances, the  court  should  have  carefully 
guarded  the  case.  I  am  of  opinion  that  the 
error  In  refusing  to  instruct  the  jury  that 


If  the  assault  was  not  of  a  higher  magnitude 
than  aggravated  assault  then  the  crime  of 
burglary  would  not  result  was  of  such  im- 
portance that  it  was  error  on  his  pari  not 
to  so  instruct  the  Jury.  In  other  words,  the 
Jury  should  have  been  informed  that  if  ap- 
pellant's intent  in  entering  the  house  and  in 
taking  liberties  with  the  prosecutrix  was  for 
the  purpose  of  having  intercourse  with  her 
consent  then  the  crime  of  rape  or  intent  to 
commit  rape  would  not  be  shown,  and  the 
assault  would  be  no  higher  than  aggravated 
assault,  and  the  entry  into  the  house,  there- 
fore, would  not  be  burglary.  In  order  to 
constitute  burglary  under  this  case,  the  entry 
must  have  been  with  the  specific  intent  to 
commit  the  crime  of  rape  by  force;  that  is, 
by  such  force  as  would  overcome  all  resist- 
ance on  her  part  This  is  the  plain  language 
of  the  statute,  and  therefore  the  criterion  of 
such  crime.  I  therefore  think  the  error  was 
of  such  importance  as  to  require  a  reversal 
of  the  Judgment 


HARDIN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
20,  1909.) 

1.  Cbivinai.  Law  (J  896*)  — Evidknct  — An- 
Mjssrnii-ITT. 

In  a  trial  for  perjury,  based  on  accused's 
testimony  that  he,  and  not  hi>  brother,  ooni- 
mitted  a  homicide  with  which  the  brother  was 
charged,  accused  could  abow  that  decedent 
knocked  W.  down  shortly  before  the  killing, 
where  the  state  had  shown  that  W.  had  knock- 
ed decedent  down. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  861,  862;  Dec.  Dig.  g  396.«] 

2.  PEBJUBT   (S  32*)  —  BVIDERCK— Adxissibel- 
ITT. 

It  was  improper  to  allow  the  state  to  ask 
the  constable  who  arrested  the  brother  wheth- 
er any  one  delivered  a  knife  to  him  after  the 
difficulty,  where  the  brother  was  not  seen  with 
the  knife,  and  it  did  not  appear  that  he  own- 
ed it,  and  to  allow  the  state  to  show  that  wit- 
ness, with  whom  the  brother  lived,  missed  bis 
knife  aboat  two  weeks  before  the  homicide,  and 
that  he  last  saw  it  at  a  certain  place,  since 
neither  accused  nor  his  brother  were  connected 
with  the  knife. 

[Ed.  Note.— For  other  cases,  see  Perjury,  CeaU 
Dig.  §!  108,  115;    Dec.  Dig.  S  82.»] 

S.  Cbiminai,  Law  ({  392*)— Evidence. 

The  state  could  not  show  that  certain  per- 
sons had  left  the  state,  where  the  state's  ^>od 
faith  in  not  producing  them  as  witnesses  was 
not  attacked. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  §  852;   Dec  Dig.  f  392.*] 

4.  WrrNESSBS  (8  379*)— Impeachment. 

If  witnesses,  who  testified  that  accused  kill- 
ed decedent,  previously  testified,  in  his  prosecu- 
tion for  assaulting  decedent,  that  accused  did 
not  assault  him,  the  state  could  show  that  fact; 
but  the  showing  should  be  limited  to  impeach- 
ment purposes. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  1220,  1221 ;   Dec.  Dig.  g  379.*] 


*For  other  cases  see  same  topic  and  (ectlon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reprrter  Indexes 
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6.  WiTNEBSBS    (5   345«)— IMMACHMEKT. 

It  was  proper  for  the  state,  on  cross-exam- 
ining the  brother  as  a  witness,  to  show  that  he 
had  been  thrice  tried  for,  ana  twice  convicted 
of,  the  homicide,  where  the  evidence  was  limited 
to  the  is^ae  of  his  credibility. 

[Bd.  Note. — ^For  other  cases,  see  Witnesses, 
C3ent.  Dig.  H  1126-1128;    Dec.  Dig.  S  ^45.*] 

6.  PEBJT7KY  ({  32*)  —  EVIDENCB— ADMIBSIBIL- 
ITT. 

The  state  could  not  show  tliat  accused  was 
tried  for  simple  assault  upon  decedent  in  the 
difficulty  in  which  decedent  was  killed,  since 
a  conviction  thereof  would  not  involve  moral 
turpitude,  nor  show  per  se  that  accused  swore 
falsely  respecting  the  killing,  and  accused  could 
not  show  tnat  the  assault  case  wa<  dismissed  on 
appeal. 

(Ed.  Note.— For  other  cases,  see  Peijury,  Cent 
Dig.  U  108,  115 ;    Dec  Dig.  g  32.*] 

7.  CBiiiiiiAi.  Law  (§  396*)— Bvj.denck— Ep- 
TBCT  OP  SiMiLAB  Evidence  of  Advebse 
Party. 

If  the  state  in  a  prosecution  for  perjury 
In  falsely  swearing  that  accused  committed  a 
homicide  for  which  his  brother  was  being  pros- 
ecuted, showed  that  accused  told  certain  per- 
sons that  he  was  not  present  at  the  homicide, 
accused  could  show  oUier  statements  by  him 
tliat  lie  killed  decedent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  861,  862;   Dec.  Dig.  g  396.*] 

8.  Pebjubt  (g  32*)  —  Evidence— Admissibil- 

ITT. 

The  state  could  not  show  that  the  brother 
did  not  testify  in  the  case  wherein  he  was  char- 
ged with  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  gg  108,  115;    Dec.  Dig.  g  32.»] 

9.  Cbiminal  Law  (g  385*)- Evidence— Jtjdo- 

KENT    IN    ANOTHEB    CASE. 

Results  of  a  controverted  judgment  in  one 
criminal  case  are  not  proper  evidence  in  an- 
other. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  g  878 ;  Dec.  Dig.  g  383.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Walter  Hardin  was  convicted  of  perjury, 
and  he  appeals.    Reversed  and  remanded. 

Ivy,  Hill  &  Greenwood,  for  appellant.  F. 
J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at 
two  years'  confinement  In  the  penitentiary. 

The  facts  in  tbis  case  are.  In  substance,  as 
disclosed  by  the  opinion  In  the  case  of  Rich- 
ard Hardin  v.  State,  51  Tex.  Cr.  R.  550,  103 
8.  W.  401.  In  that  case  appellant's  brother 
was  prosecuted  for  murder  and  convicted 
of  manslaughter.  On  the  trial  of  that  case 
appellant  swore,  in  substance,  that  be  killed 
the  deceased,  and  not  his  brother  Richard. 
The  perjury  in  this  case  is  predicated  upon 
said  alleged  false  statement.  In  other 
words,  appellant  and  bis  brother  were  in 
the  difficulty  with  the  deceased,  Munroe, 
and  one  or  the  other  of  them  stabbed  the 
deceased,  from  which  wound  he  died.  Sev- 
eral witnesses  swear  that  appellant  cut  the 
deceased.  Several  witnesses  swear  that 
Richard    Hardin    (appellant's   brother)    cut 


the  deceased.  In  order  to  prore  the  falsity 
of  appellant's  testimony,  wherein  he  swore 
that  bis  brother  Richard  did  not  cat  the  de- 
ceased. It  was  proper  and  germane  for  the 
state  to  introduce  any  legitimate  and  legal 
evidence  going  to  show  that  Richard  Har- 
din, and  not  appellant,  cut  the  deceased.  It 
was  equally  proper  and  permissible  for  ap- 
pellant to  introduce  any  evidence  that  was 
legal  to  show  that  he^  and  not  bis  brother, 
killed  the  deceased. 

Bin  of  exceptions  No.  1  shows  that  tbe 
state's  witness  Albert  Smith  testified  that 
Richard  Hardin  stuck  a  knife  in  the  de- 
ceased. Tbe  evidence  of  other  witnesses  for 
tbe  state  shows  that  Richard  Hardin  stabbed 
deceased  In  a  difficulty  occurring  at  night 
In  Itasca.  Witnesses  for  appellant  testify 
that  it  was  appellant  who  stabbed  deceased. 
Sam  Shaw,  a  witness  for  the  state,  had  tes- 
tified that,  in  tbe  difficulty  In  which  Prince 
Munroe  was  killed,  Maje  Wright  a  few  mo- 
ments before  bad  knocked  deceased  down. 
Other  evidence  was  to  the  effect  that  Maje 
Wright  was  a  small  man,  weighing  about 
135  or  140  pounds.  On  cross-examination  of 
Albert  Smith,  he  was  asked.  In  behalf  of 
defendant,  bow  large  a  man  was  Prince 
Munroe,  the  deceased.  Appellant  expected 
to  prove  by  said  witness  that  deceased  was 
a  large  man,  weighing  about  180  pounds; 
but  tbe  testimony  was  objected  to  by  the 
state,  and  tbe  objection  sustained. 

Bin  No.  2  shows  that  the  defense  offered 
to.  prove  by  Albert  Smith  that  deceased 
knocked  Maje  Wright  down,  and  the  witness 
would  have  so  testified.  This  testimony 
should  bare  been  admitted.  It  may  be  mea- 
ger In  Its  effect  upon  the  trial  of  this  case; 
but  certainly,  if  It  is  pertinent  for  the  state 
to  prove  that  Smith  knocked  tbe  deceased 
down,  then  It  certainly  was  admissible  for 
tbe  defense  to  prove  that  deceased  knocked 
Smith  down. 

Bill  No.  3  shows  that  J.  A.  Martin,  the 
constable  at  Itasca,  testified  that  he  learned 
of  the  killing  of  tbe  deceased  a  few  minutes 
after  it  occurred;  that  he  overtook  and 
found  Richard  Hardin  with  the  Johnson 
girls  about  a  mile  west  of  Itasca,  and 
brought  him  back  to  Itasca,  and  when  he 
got  him  back  to  Itasca  and  put  blm  In  tbe 
calaboose  he  saw  what  he  took  to  be  blood 
in  the  palm  of  his  hand;  that  Mr.  Wheeler 
and  Clevis  Wheeler,  his  son,  lived  west  of 
Itasca  about  a  mile  and  a  half.  Coimsel  for 
the  state  thereupon  asked  tbe  witness  Mar- 
tin the  following  question:  "After  the  diffi- 
culty, I  will  ask  you  If  any  one  turned  over 
to  you  a  knife?!*  Appellant  objected  to  this 
on  the  ground  that  it  was  Immaterial  and 
prejudicial  to  defendant;  that  It  was  •  a 
transaction  Inter  alia,  and  could  not  be 
binding  on  defendant,  there  being  nothing 
showing  any  connection  between  Richard 
Hardin  and  said  knife,  and  Richard  Hardin 
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not  being  present  The  bill  shows  that 
Richard  Hardin  was  not  seen  with  the  knife, 
or  that  he  ever  owned  the  knife  In  question. 
Certainly  this  testimony  was  entirely  Inad- 
mlsslblei 

Bill  No.  4  shows  that  Ben  Majors,  witness 
for  the  state,  testified  that  Richard  Hardin 
Uyed  on  his  place  before  and  at  the  time 
of  the  killing  of  Prince  Monroe,  and  he  was 
asked  the  following  qnestlon  by  the  state: 
"I  will  ask  you  whether,  about  that  time, 
«t  before  yon  beard  of  the  death  of  Prince 
Munroe,  and  while  Rich  Hardin  was  Uylng 
on  your  place,  whether  you  owned  a  knife 
or  not?"  The  defense  objected  on  the  ground 
that  same  was  Immaterial,  Irrelevant,  and 
bearsay.  The  objections  being  oyerraled, 
the  witness  answered:  "Yes;  I  owned  a 
knife."  The  state  then  asked  witness  wheth> 
«r  he  missed  that  knife,  to  which  he  answer- 
ed: "Yes;  I  missed  It  abont  two  weeks  be- 
fore I  heard  of  the  killing."  In  this  con- 
nection the  witness  testified  that,  the  last 
time  be  saw  the  knife  before  be  missed  It, 
be  had  It  In  bis  buggy  shed  cutting  washers 
for  his  bnggy.  If  this  testimony  was  perti- 
nently connected,  or  the  knife  could  be  eyen 
Inferentially  shown  to  haye  been  In  posses- 
sion of  the  brother  of  defendant,  Richard 
Hardin,  the  testimony  would  be  admissible; 
bnt,  aa  the  bill  discloses  the  matter,  we  see 
nothing  on  earth  to  connect  appellant  with 
the  knife,  or  his  brother  Richard  Hardin 
with  the  knife.  It  follows,  therefore,  that 
this  character  of  testimony  should  not  be  ad- 
mitted against  this  appellant  at  least 

Bill  No.  6  shows  that  the  state  was  per- 
mitted to  proye  by  the  ticket  agent  at  Itasca 
that  some  time  ago  Mr.  Wheeler  (father  of 
Cleve  Wheeler)  bought  tickets  for  Missis- 
sippi, and  shipped  as  freight  a  lot  of  house- 
hold furniture  to  MlsslsslppL  This  evidence 
was  Introduced  for  the  purpose  of  showing 
that  Mr.  Wheeler  and  Clevis  Wheeler  had 
left  the  state  of  Texas.  Appellant  objected 
to  this  testimony  on  the  ground  that  same 
was  irrelevant  and  Immaterial.  It  certain- 
ly was  utterly  irrelevant  and  immaterial. 
If  these  parties  had  been  witnesses  in  Rich- 
ard Hardin's  case,  and  the  defense  had 
made  an  assault  upon  the  state's  bona  fide 
efTort  to  produce  all  the  evidence  showing 
that  Richard  Hardin  had  killed  deceased, 
and  not  appellant  we  could  Imagine  some 
circumstances  under  which  It  might  be  per- 
tinent for  the  court  to  permit  the  state  to 
show  why  the  Wheelers  were  not  Introduced 
as  witnesses.  This  bill  does  not  disclose  any 
such  condition  as  that  suggested,  and  the 
testimony  was  utterly  Irrelevant  and  Imma- 
terlaL 

Bill  No.  6  shows  that  the  state  introduced 
the  depositions  of  J.  3.  Scrlvner,  given  on  a 
former  trial  of  Richard  Hardin,  showing  In 
substance  that  Mr.  Wheeler  and  bis  son 
Clevis  Wheeler  had  left  the  state  of  Texas. 
As  stated  above,  this  testimony  was  not  ad- 
mlsaibla 


On  cross-examination  of  the  witness  Maje 
Wright  the  state  was  permitted,  over  appel- 
lant's objection,  to  prove  by  said  witness 
that  Walter  Hardin,  appellant  herein,  after 
the  Idlllng  of  deceased,  was  tried  in  the  jus- 
tice court  at  Itasca  for  a  simple  assault  on 
Munroe,  growing  out  of  the  dlfllculty  in 
which  Munroe  was  killed,  and  that  the  wit- 
nesses in  this  case  on  trial  testified  on  the 
trial  at  Itasca  of  Walter  Hardin  for  sndi 
simple  assault,  and  that  witness  beard  them 
testify,  and  never  heard  a  single  one  of  these 
witnesses  swear  that  Walter  Hardin  stuck 
that  knife  in  deceased,  and  tliat  they  all 
testified,  and  that  witness  knew  they  all  tes- 
tified, that  time  in  Itasca,  that  Richard  Har- 
din stabbed  Munroe,  and  not  Walter  Hardin. 
This  bill  does  not  show  whether  the  state 
laid  a  predicate  to  Impeach  all  the  defense 
witnesses  or  not  We  bave  to  take  the  bill 
as  It  Is  written.  If  as  a  matter  of  fact  the 
state  laid  a  proper  predicate  by  the  witness 
to  Impeach  various  witnesses  testifying  for 
the  defense,  then  it  would  be  proper,  after 
laying  said  predicate,  to  ask  the  witness  the 
question  complained  of  In  this  case.  In  oth- 
er words,  various  witnesses  swore  in  this  case 
that  appellant  killed  the  deceased.  If  these 
same  witnesses,  in  a  case  wherein  appellant 
was  being  prosecuted  for  assault  upon  de- 
ceased, had  previously  sworn  that  appellant 
did  not  assault  deceased,  this  fact  could  be 
proven;  and  this  regardless  of  whether  it 
was  In  the  trial  for  assault  or  any  other  cas& 
If  testimony  of  this  character  Is  admitted, 
however,  it  should  be  limited  to  the  sole  pur- 
pose of  impeaching  the  defense  witnesses. 
The  fact  that  appellant  was  tried  for  assault 
upon  deceased  could  not  legitimately  be  ap- 
propriated or  used  by  the  state  to  prove  that 
he  swore  falsely  when  he  says  that  he  killed 
the  deceased.  Appellant  Is  not  responsible 
for  the  character  of  indictment  returned 
against  him. 

Bill  No.  11  shows  that  the  state,  on  cross- 
examination  of  the  defense  witness  Richard 
Hardin,  was  permitted  to  prove,  over  appel- 
lant's objection,  that  he  had  been  three  times 
tried  and  twice  convicted  on  the  charg^e  of 
kUUng  deceased.  Appellant  objected,  on  the 
grotmd  that  same  was  Immaterial,  irrelevant 
Incompetent  and  prejudicial;  that  defend- 
ant should  not  be  held  responsible  for  the  fact 
that  Richard  Hardin  had  been  three  times 
tried  for  killing  Prince  Munroe,  and  was  not 
responsible  for  the  fact  that  Juries  had  twice 
convicted  Richard  Hardin;  that  said  evi- 
dence. In  effect  Introduced  before  the  jury 
the  verdicts  of  two  Juries  convicting  Rldi- 
ard  Hardin  for  ^e  stabbing  and  killing  of 
Munroe,  and  In  effect  was  the  opinions  of 
said  >]rles  that  Richard  Hardin,  and  not 
Walter  Hardin,  stabbed  Munroe  (the  de- 
ceased)— the  Issue  In  this  case  being  whether 
Richard  Hardin  or  Walter  Hardin  stabbed 
and  killed  deceased.  It  appears  from  the 
charge  that  the  court  limited  this  testimony 
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to  the  Issue  of  credibility  of  the  witness 
Hlcbard  Hardin.  We  think  there  was  no 
error  In  this  ruling  of  the  court  See  Early 
▼.  State  (this  day  decided)  118  S.  W.  1036. 

Bill  No.  14  shows  that  the  state  was  per- 
mitted to  prove  that  appellant  was  tried  In 
the  Justice  court  at  Itasca  for  simple  assault 
on  Prince  Munroe,  growing  out  of  the  diflS- 
culty  In  which  Munroe  (deceased)  was  killed. 
Appellant  objected  to  this  testimony  on  the 
ground  that  It  luTolved  no  moral  turpitude, 
and  the  fact  that  he  was  charged  only  with 
a  simple  assault  on  Munroe,  and  tried  for 
such  simple  assault,'  Instead  of  being  charg- 
ed with  killing  Prince  Munroe,  tovolred  the 
opinion  of  the  grand  jury  or  officers  or  par- 
ties charging  him  with  simple  assault  on 
Munroe,  deceased.  Appellant  could  not  be 
chargeable  with  the  fact  that  the  officers, 
over  whose  acts  and  conduct  he  had  no  power 
or  control,  had  prosecuted  him  for  simple 
assault  on  deceased.  Even  if  appellant  was 
convicted  of  a  simple  assault,  It  does  not  In- 
volve, as  suggested  in  the  bill,  moral  turpi- 
tude; nor  does  It  go  to  show  per  se  that 
appellant'  swore  falsely  when  he  stated  be 
did  not  kill  deceased.  It  is  a  well-settled  rule 
by  this  court  that  results  of  a  controverted 
Judgment  cannot  be  Introduced  as  evidence  in 
another  and  dlfTerent  case.  See  Dent  v. 
State,  43  Tex.  C3r.  R.  126,  65  S.  W.  627,  and 
Busby  V.  State,  61  Tex.  Cr.  R.  289,  103  S. 
W.  638. 

Bill  No.  15  complains  that  the  state  im- 
peached the  testimony  of  appellant's  witness- 
es on  this  trial  by  showing  that  they  swore 
differently  In  the  assault  case.  This  testi- 
mony was  admissible,  if  proper  predicate 
was  laid,  and  the  court  properly  limited  same 
In  his  charge  to  the  jury. 

Bill  No.  16  shows  that  appellant  offered  to 
prove  that  the  assault  was  appealed  to  the 
county  court  from  the  Justice  court  at  Itasca, 
and  was  there  dismissed  against  him,  be- 
fore he  testified  on  the  trial  of  the  case 
against  Richard  Hardin,  out  of  which  this 
prosecution  for  perjury  grew.  Certainly,  if 
It  was  i)€rmlsslble  to  prove  that  he  was  pros- 
ecuted, which  we  have  heretofore  held  it  was 
not,  it  would  th«i  have  been  admissible  to 
prove  that  be  was  subsequently  acquitted,  or 
that  the  case  was  dismissed;  but  none  of 
this  testimony  was  admissible. 

Bill  No.  17  Shows  that  Walter  Hardin  (ap- 
pellant), on  croB8-«zamlnatlon,  was  asked  the 
following  question:  "You  told  Constable 
John  Martin  and  J.  X  Scrlvner  and  Fred 
Long,  after  this  thing  happened,  that  you 
were  not  there  [that  is,  at  the  place  of  the 
fatal  difficulty  wherein  Prince  Munroe  was 
killed],  and  was  gone  before  the  difficulty  oc- 
curred?" Appellant  objected,  on  the  ground 
that  he  was  under  arrest,  and  on  preliminary 
questions  by  counsel  for  defense.  It  api)ear- 
big  that  said  witness  Walter  Hardin  (defend- 
ant) was  under  arrest,  the  defense  objected, 
as  follows:  "Objects  to  testimony  to  show 
that  he  stated  to  these  parties,  while  he 
117  8.W.-e2 


was  under  arrest,  thereupon  the  court  re- 
marked: 'Unless  it  Is  shown  that  he  was 
warned.  I  don't  know  that  they  are  going 
to  show  that  he  was  warned.'  This  proceed- 
ing occurred  in  the  presence  of  the  Jury, 
and,  under  said  remarks  of  the  court,  there 
was  no  answer  to  said  question  asked  by  the 
state."  Furthermore,  the  state  was  permit- 
ted to  prove  by  said  Walter  Hardin  that  he, 
shortly  after  the  fatal  difficulty  resulting  In 
deceased's  death,  was  charged  with  and  tried 
for  simple  assault  growing  out  of  said  diffi- 
culty. On  crbss-examinatlon  of  Walter  Har- 
din by  defendant's  counsel,  the  following 
question  was  propounded:  "I  will  ask  you 
whether  or  not,  prior  to  the  time,  between 
the  time  yon  was  arrested  and  the  time  you 
were  tried  in  Itasca,  and  before  you  heard 
the  evidence  up  there,  if  you  told  any  one 
who  killed  Prince  Munroe?"  The  witness  an- 
swered, "les,  sir."  The  state  objected  to  this 
as  self-serving  and  hearsay,  and  the  court 
sustained  the  exception.  If  permitted  to  an- 
swer, the  witness  would  have  stated  that  he 
told  W.  B.  Carr,  before  the  trial  in  the  jus- 
tice court  at  Itasca  for  simple  assault,  that 
he  stabbed  and  killed  Munroe.  In  the  shape 
of  this  bill  we  cannot  say  whether  the  testi- 
mony was  admissible  or  not  As  we  under- 
stand this  bill,  there  was  no  answer  made  by 
the  defendant  to  the  state's  question  as  pro- 
pounded above.  We  have  copied  the  bill  al- 
most literally.  If  the  state  proved  that  ap- 
pellant made  different  statements  from  those 
sworn  to  on  the  trial  of  this  case,  then  It 
would  be  permissible  to  show  that  the  appel- 
lant made  other  statements  in  consonance 
with  his  statement  here  sworn  to;  but  this 
bill  does  not  disclose  whether  this  was  the 
condition  or  not 

Bill  No.  18  complains  of  the  same  matter 
discussed  In  the  last  bill. 

Bill  No.  19  shows  that  after  appellant's 
brother,  Richard  Hardin,  had  testified  in 
this  case  that  appellant  and  not  he,  stabbed 
deceased,  the  state  thereupon,  on  cross-ex- 
amination, asked  him  whether  he,  the  said 
Richard  Hardin,  had  ever  testified  In  his  own 
case,  wherein  he  was  charged  'wlth  killing 
Munroe  (which  has  been  tried  three  several 
times),  to  which  question  the  defense  object- 
ed, on  the  grounds  that  even  if  Richard  Har- 
din never  testified  in  his  own  case,  it  was 
immaterial,  irrelevant  Incompetent  and  prej- 
udicial to  defendant  (Walter  Hardin),  as 
Richard  Hardin  had  the  legal  right  not  to 
testify  in  his  own  case ;  that  such  fact  could 
not  be  considered  by  the  jury,  nor  alluded 
to  by  the  jury,  in  determining  the  guilt  of 
said  Richard  Hardin,  and  his  failure  to  do  so 
could  not  be  considered  as  an  Inculpatory  fact 
against  him.  This  testimony  was  clearly  In- 
admissible for  any  purpose. 

We  have  carefully  reviewed  all  of  appel- 
lant's bills  of  exception ;  and,  for  the  errors 
pointed  out  the  Judgment  is  reversed,  and 
the  cause  is  remanded. 
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ELLIS  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

17, 1909.     Rehearing:  Denied  April  14, 1909.) 

1.  Witnesses  (§  350»)— Impeachment— Cboss- 

EZAMINATION    AS   TO   CONVICTION    OF   CBIME. 

In  a  cross-examination  of  a  witness  an  ob- 
jection was  properly  sustained  to  a  question 
whether  she  had  not  been  arrested  for  various 
offenses  during  the  past  two  years  and  convict- 
ed, as  there  was  nothing  to  show  the  character 
of  the  offenses  for  which  she  was  arrested  or 
convicted. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  1140-1142;    Dec  Dig.  i  350. •] 

2.  Witnesses  ({  345*)— Impeachment— Chak- 
acteb- 

A  witness  in  a  prosecution  for  selling  whis- 
ky in  violation  of  the  local  option  law  cannot 
be  impeached  by  showing  that  she  had  been  con- 
victed as  a  vagrant  and  prostitute,  or  by  show- 
ing that  her  general  reputation  for  chastity  in 
the  community  in  which  she  lived  was  bad. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1127;    Dec.  Dig.  i  345.»]    . 

8.  Cbiminai.  Law  (g  968*)— Abbest  or  Judq- 

MENT— Death  of  Judge. 

The  death  of  the  trial  jud^e  after  convic- 
tion of  accused  and  while  a  motion  for  new  tri- 
al was  pending  is  not  a  sufSclent  ground  for  ar- 
rest of  Judgment,  where  his  successor  passed  up- 
on the  questions  involved  and  signed  the  papers 
necessary  for  an  appeal,  and  it  is  not  shown 
that  the  successor  was  not  appointed  during  the 
term  of  court  allowed  by  law  or  fixed  by  the 
commissioners'  court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  2423,  2427;   Dec.  Dig.  S  96a*] 

4.  Cbiminax  Law  (J  1017*)— ApPEAii— Jubis- 
DiciioN  —  Death  of  Jttdoe  —  Appointment 
OF  Successob. 

Where  the  trial  judge  died  after  conviction 
and  a  successor  was  appointed  who  passed  on 
a  motion  for  new  trial,  if  he  was  not  author- 
ized to  act  In  the  matter,  an  appeal  therefrom 
would  be  invalid,  and  the  appellate  court  would 
have  no  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  2573;    Dec.  Dig.  §  1017.*] 

Appeal  from  Johnson  County  Court ;  F.  B. 
Adams,  Judge. 

Coley  Ellis  was  convicted  of  selling  liquor 
In  violation  of  the  local  option  law,  and  ap- 
peals.   Affirmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  selling  whisky  in  violation  of  the  lo- 
cal option  law. 

1.  The  witness  Willie  Pollard  was  asked 
on  cross-examination  by  appellant's  counsel 
the  following  question :  "Is  It  not  a  fact  that 
during  the  past  two  years  you  have  been  ar- 
rested for  various  offenses  by  the  officers  of 
Johnson  county,  Tex.,  and  tried  and  convict- 
ed of  said  offenses?"  The  county  attorney 
interposed  objections,  which  were  sustained 
by  the  court.  Appellant's  counsel  stated  that 
they  expected  to  prove  by  said  witness  that 
she  had  been  frequently  arrested  and  convict- 
ed of  various  offenses  during  said  time,  and 
that  if  said  witness  would  not  so  testify. 


then  said  questions  were  asked  for  the  pur- 
pose of  laying  a  predicate  for  the  purpose  of 
Impeaching  said  witness.  We  are  of  opinion 
that  as  the  bill  presents  the  matter  there  was 
no  error  in  the  ruling.  The  character  of  the 
offense  for  which  she  was  arrested  or  con- 
victed is  not  stated.  There  is  nothing  In 
the  bill  to  show  that  the  offenses  mentioned 
were  of  such  character  as  would  be  permis- 
sible as  a  matter  of  impeachment,  and  this 
Is  the  purpose  stated  In  the  bill. 

2.  The  same  witness  mentioned  above  was 
further  asked  by  appellant's  counsel  as  fol- 
lows: "Is  It  not  a  fact  that  during  the  last 
two  years  you  have  been  frequently  arrest- 
ed and  charged  with  being  a  vagrant,  to  wit, 
a  common  prostitute,  and  that  you  have, 
when  so  arrested,  pleaded  guilty  to  such 
charge  in  the  courts  of  the  city  of  Cleburne 
and  Johnson  county?"  The  court  sustained 
the  county  attorney's  objection  to  this  ques- 
tion, whereupon  appellant's  connsel  stated 
they  expected  to  prove  that  said  witness  bad 
been  so  arrested  and  prosecuted  and  bad 
pleaded  guilty  to  such  charge  on  various  oc- 
casions; and  that  If  the  witness  would  not 
so  testify,  then  they  expected  by  said  ques- 
tion to  lay  a  predicate  for  impeaching  said 
witness.  We  are  of  opinion  that  the  court's 
ruling  was  correct.  The  offense  of  vagran- 
cy is  not  one  of  those  violations  of  the  law 
which  would  justify  the  introduction  of  a 
conviction  as  a  matter  of  impeachment. 

3.  Another  bill  is  reserved  to  the  refusal 
of  the  court  to  permit  appellant  to  prove  by 
the  witness  Rogers  the  general  reputation 
of  Willie  Pollard  in  the  community  in  which 
she  lived  for  chastity  and  virtue,  and  that 
It  was  bad.  This  is  a  similar  question  to 
that  mentioned  In  the  preceding  bill  of  ex- 
ceptions. The  general  reputation  of  a  wit- 
ness cannot  be  impeached  for  truth  and  ve- 
racity by  showing  her  general  reputation  for 
chastity  is  bad  or  that  she  was  a  prostitute. 
McCray  v.  State,  38  Tex.  Cr.  R.  609,  44  S.  W. 
170;  Hall  V.  State,  43  Tex.  Cr.  R.  479,  66 
S.  W.  783;  Carter  v.  State,  45  Tex.  Cr.  R. 
430,  76  S.  W.  437 ;  Brittain  v.  State,  47  Tex. 
Cr.  R.  597,  85  S.  W.  278;  Woodward  v.  State^ 
42  Tex.  Cr.  R.  188,  68  S.  W.  135. 

4.  Appellant  moved  in  arrest  of  judgment 
upon  the  following  grounds:  First,  tliat  the 
Hon.  F.  E.  Adams  tried  the  case  about  the 
17th  day  of  December,  1908;  that  he  was 
judge  of  the  county  court  of  Johnson  county 
when  the  case  was  tried;  that  on  or  about 
the  25th  of  December,  1908,  while  motion  for 
new  trial  was  pending,  Judge  Adams  died, 
and  that  thereafter  there  was  no  judge  of 
the  county  court  of  Johnson  county  authoriz- 
ed to  act  upon  the  motion  pending  for  a  new 
trial,  or  to  pass  upon  the  motion  or  to  assist 
In  preparing  the  necessary  and  proper  state- 
ment of  facts  or  bills  of  exception  to  enable 
defendant  to  appeal.    This  motion  is  signed 
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by  attorneys  for  appellant  Tbere  was  no 
affidavit  made,  and  no  bill  of  exceptions  re- 
served verifying  the  matter.  The  matters 
are  simply  stated  as  grounds  npon  which  the 
arrest  of  Judgment  should  be  sustained.  The 
death  of  Judge  Adams,  It  seems,  was  supplied 
by  the  appointment  of  his  successor,  who 
passed  upon  the  questions  involved  and  sign- 
ed up  the  papers  necessary  for  the  appeaL 
We  cannot  concur  with  counsel  in  their  con- 
tention. The  death  of  Judge  Adams  did  not 
end  the  term  of  court,  but  held  that  matter 
In  abeyance  until  there  could  be  a  successor 
appointed.  It  Is  not  shown  nor  stated  that 
the  successor  was  not  appointed  during  the 
term  of  court  allowed  by  law  or  fixed  by  the 
commissioners'  court  We,  therefore,  pre- 
sume the  successor  of  the  deceased  Judge 
was  appointed  within  term  time,  inasmuch 
as  he  signed  all  the  papers  and  acted  upon 
the  motion. for  a  new  trial.  The  notice  of 
appeal  Itself  was  given  while  the  successor 
of  Judge  Adams  was  npon  the  bench,  and 
after  the  overruling  of  the  motion  for  new 
trial.  If  the  successor  of  Judge  Adams  was 
not  authorized  to  enter  orders,  the  notice  of 
appeal  would  be  invalid,  and  the  Jurisdiction 
of  this  court  would  not  attach,  and  this  ap- 
peal would  not  be  legal.  We  are  of  opinion 
that  there  Is  no  merit  in  this  position. 

As  the  record  is  before  us,  we  are  of  opin- 
ion that  the  Judgment  should  be  affirmed,  and 
it  is  accordingly  so  ordered. 


DIES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

3. 1909.    Rehearing  Denied  April  14, 1909.) 

J.  CBtMiRAL  LiAw  (§  107*)— Venue— Statdtm 

— ^Vai.iditt. 

Act  June  18,  1897,  p.  16,  c.  9,  providing 
that  a  prosecution  for  rape  may  be  maintained 
in  the  county  in  which  the  offense  was  commit- 
ted, or  in  any  county  of  tbe  judicial  district,  or 
in  any  county  of  the  judicial  district  the  judge 
of  which  resides  nearest  to  the  county  seat  of 
the  county  in  which  the  offense  was  committed, 
doos  not  conflict  with  Const,  art.  3,  {§  45,  56, 
vesting  in  courts  the  power  to  change  the  ven- 
ue in  criminal  cases,  and  prohibiting  the  Le^s- 
latare  from  passing  any  special  law  authorizing 
such  change  of  venue. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  f  107.*] 

2.    CBIMINAI.    IiAW    (J    107*)- VENXXB— CONBTI- 

TtTTiowAi,  Pbovistons— Right  of  Accuseo. 
The  sixth  amendment  to  the  federal  Consti- 
tntion,  providing  that  in  all  criminal  cases  ac- 
cused shall  enjoy  the  right  to  a  trial  by  jury 
of  the  district  where  the  crime  was  committed, 
is  a  limitation  applicable  to  federal  procedure 
only,  and  is  not  bmding  on  the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  t  219 ;   Dec.  Dig.  {  107.»1 

8.  CsiMiNAt  Law  (8  1166%*)— HABirtESS  EJb- 
ROB  —  OvKBBTTUira  Chaixeroes  to  Jubob 
FOB  Cause. 

The  error  in  overrating  a  challenge  of  a  Ju- 
ror for  cause  rejected  by  accused  on  perempto- 
ry challenge  was  harmless,  where  the  court  on 
reconsideration  determined  that  the  Jnror  was 


subject  to  challenge  for  cause  and  gave  accus- 
ed an  additional  peremptory  challenge. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  LsWi 
Cent  Dig.  8  3117;    Dec.  Dig.  i  1166%.*] 

4.  JuBT  (8  105*)— Oompetenoy  of  Jubob. 

A  juror  testifying  as  to  his  competency  on 
a  trial  for  rape,  that  he  had  a  prejudice  against 
the  crime,  which  did  not  extend  to  the  person 
charged,  that  he  would  not  be  influenced  by  any 
prejudice  in  making  up  the  verdict,  was  compe- 
tent, though  he  also  stated  that  he  would  re- 
quire accused  to  produce  evidence  to  vindicate 
himself. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  481;    Dec.  Dig.  8  105.*] 

5.  Cbiminai,  Law  (S  1169*)— AppeaI;— Habm- 

I.E88   ERBOB— ADMIBSIOR    OF   EVIDENCE. 

Where,  on  a  trial  for  rape  on  a  child  less 
than  15  years  old,  the  evidence  showed  that  she 
was  outraged,  and  there  was  no  suggestion  that 
it  could  have  been  done  by  any  one  but  accus- 
ed, the  error  of  the  court  In  admitting,  as  a  part 
of  her  complaint  to  a  ttiird  person,  her  state- 
ment that  accused  had  raped  her,  was  not 
ground  for  reversal,  the  evidence  having  been 
subsequently  withdrawn. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  88  3145-8158;    Dec.  Dig.  8  1169.*] 

6.  Cbiminai,  Law  (8  1037*)— MiscoNDUor  of 
Pbosecutino  Attobney— Review. 

Tbe  argument  of  the  prosecuting  attorney 
to  the  jury  on  a  trial  for  rape  that  the  jury 
should  consider  that  a  third  person  testified  that 
prosecutrix  had  complained  that  accused  had 
raped  her,  though  improper  because  the  court 
had  excluded  the  testimony,  but  made  in  reply 
to  statement  of  counsel  for  accused,  was  not  so 
prejudicial  to  accused  that  the  court  on  appeal 
could  review  it  in  the  absence  of  a  request  for 
an  instruction  directing  the  jury  to  disregard  it 
[Eld.  Note.— For  other  cases,  see  Criminal  Law. 
CentDlg.  88  1689-1691, 2645;  Dec.  Dig.  8 1037.*] 

7.  Cbikinai.  Law  (8  1037*)— Misconduct  of 
Pbosecutino  Attobnet— Review. 

To  require  the  court  on  appeal  to  review  an 
error  basc^  on  the  improper  argument  of  the 
prosecuting  attorney,  counsel  for  accused  must 
ask  for  a  written  instruction  withdrawing  tbe 
improper  argument,  unless  tbe  remarks  are  ob- 
viously of  a  character  to  impair  the  rights  of 
accused,  in  which  case  it  is  not  indisi>en8able 
that  a  charge  be  requested. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  881689-1691,  2645;  Dec.  Dig.  8  1037.*] 

8.  Rape  (8  59*)  —  Instbuctions— BviniNC*— 
Sufficiency. 

Evidence  on  a  trial  for  rai>e  held  to  estab- 
lish the  offense,  rendering  it  proper  to  refuse  to 
submit  the  issue  of  attempt  to  rape  and  assault 
with  intent  to  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dee. 
Dig.  8  59.*] 

9.  Rape  (8  61*)— Evidence- Sufficiency. 

Evidence  held  to  Justify  a  conviction  of 
rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dee. 
Dig.  8  51.*] 

Appeal  from  District  Court  Baylor  Coun- 
ty-;  Chas.  E.  Coombes,  Judge. 

John  Dies  was  convicted  of  rape,  and  he 
appeals.    Affirmed. 

Aynesworth,  Glasgow  &  Nugent  for  appel- 
lant F.  3.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSET,  J.  Appellant  appeals  from  a 
conviction  had  in  the  district  court  of  Baylor 
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county  on  a  charge  of  rape,  obtained  in  said 
court  on  tbe  18th  day  of  Aufnst,  1908,  In 
which  hla  punishment  was  assessed  at  con- 
finement In  the  penitentiary  for  50  years. 
The  offense  Is  alleged  to  have  been  commit- 
ted In  Motley  county  on  the  6th  day  of  July 
of  the  same  year.  The  Indictment  was  re- 
turned by  the  district  court  of  Baylor  coun- 
ty on  August  4,  1908. 

1.  The  first  question  raised  questions  the 
validity  of  the  indictment  so  returned  by  the 
last-named  county.  This  Is  authorized  by 
the  terms  of  the  act  of  the  Legislature  passed 
on  the  I8th  day  of  June,  1897.  It  is  object- 
ed by  appellant  that  this  act  of  the  Legisla- 
ture contravenes  article  3,  8  56,  of  the  state 
Constitution,  and  is  also  violative  of  the  fed- 
eral Constitution.  All  the  questions  raised 
touching  this  matter  by  appellant  were  care- 
fully considered  In  the  case  of  Mischer  v. 
State,  41  Tei.  Cr.  R.  212,  53  S.  W.  62T,  96 
Am.  St.  Rep.  780,  and  were  ruled  adversely 
to  api)ellant'8  contention.  It  was  there  held, 
Jn  substance,  that  Act  June  18,  1897,  Sp. 
Sess.  25th  Leg.  p.  16,  c.  9,  providing  that  pro- 
secutions for  rape  may  be  commenced  and 
carried  on  in  the  county  In  which  tbe  offense 
was  committed,  or  in  any  county  of  the  Ju- 
dicial district  in  which  the  offense  was  com- 
mitted, or  in  any  county  of  the  Judicial  dis- 
trict, the  Judge  of  which  resides  nearest  to 
the  county  seat  of  the  county  in  which  the 
offense  Is  committed,  is  constitutional.  It  is 
certain  that  there  is  no  provision  of  our  state 
Constitution  prohibiting  the  Legislature  from 
authorizing  a  prosecution  for  an  offense  In 
this  state  In  some  county  other  than  the 
county  where  the  offense  was  committed,  and 
that  article  3,  {  45,  of  our  state  Constitution, 
which  vests  in  the  courts  the  power  to 
change  the  venue  in  dvll  and  criminal  cases, 
and  section  56,  which  protiibits  the  Legisla- 
ture from  passing  any  local  or  special  law 
authorizing  such  change  of  venue,  do  not  pro- 
hibit the  enactment  of  a  law  authorizing  the 
prosecution  of  an  offense  in  another  county 
than  that  in  which  said  offense  was  commit- 
ted, as  1b  provided  in  case  of  rape  by  the  act 
In  question.  It  is  there  clearly  held  that  said 
act  Is  not  in  derogation  of  the  sixth  amend- 
ment to  the  Constitution  of  the  United  States, 
requiring  that  criminal  prosecutions  shall  be 
tried  In  the  district  wherein  the  crime  shall 
have  been  committed,  because  that  provision 
is  a  limitation  and  restriction  vrhich  applies 
only  to  federal  procedure,  and  is  not  binding 
with  reference  to  the  procedure  in  state 
courts.  The  opinion  of  Judge  Henderson 
touching  this  matter  is  so  exhaustive,  is  so 
sound  and  clear,  and  it  is  so  well  supported 
by  authority,  that  we  can  add  nothing  to  it. 
We  believe  it  to  be  a  clear  and  correct  enun- 
ciation of  the  law,  and  that  it  should  be,  as 
It  has  been,  followed. 

2.  On  the  trial  numerous  objections  were 
made  to  the  competency  of  certain  Jurors. 
The  only  one  of  these  Jurors  as  to  whom  a 


challenge  for  cause  could  be  sustained,  and 
who  was  rejected  on  peremptory  challenge, 
was  thereafter  on  reconsideration  held  by  the 
conrt  to  be  subject  to  challenge  for  cause, 
and  an  additional  peremptory  challenge  by 
the  court  granted.  So  that  if  there  was  no 
error  in  the  proceedings  of  the  court  In  re- 
spect to  the  Juror  J.  E.  Morris,  none  of  these 
matters  can  be  complained  of  by  appellant. 
This  Juror  in  a  general  way  expressed  him- 
self as  having  a  prejudice  against  the  crime 
of  rape.  He  stated.  In  substance,  that  it  did 
not  extend  to  the  person  charged,  but,  as  we 
understand,  was  rather  expressive  of  his  ab- 
horrence and  detestation  of  tbe  offense  it- 
self. His  testimony  given  on  his  examina- 
tion Is  not  wholly  consistent,  because  in  part 
of  it,  as  we  understand,  he  states  he  would 
require  the  appellant  to  produce  evidence  to 
vindicate  himself.  However,  on  redirect  ex- 
amination, and  as  a  summary  of  his  final  at- 
titude in  the  matter,  he  says :  "At  this  time 
I  do  not  know  one  thing  in  the  world  about 
the  facts  of  this  case,  and  I  would  not  be  In- 
fluenced by  any  prejudice  In  making  up  my 
verdict  in  the  case.  I  have  never  been  a 
peace  officer.  In  my  present  frame  of  mind 
I  am  weighing  the  fact  that  he  is  charged 
with  the  offense  of  rape  against  him.  I 
know  nothing  whatever  about  the  case,  and 
do  not  know  tbe  defendant  in  this  case.  If 
I  go  into  the  Jury  box  I  would  have  to  give 
the  state  and  the  defendant  alike  a  fair  and 
Impartial  trial,  and  I  would  require  the  state 
to  make  out  her  case  beyond  a  reasonable 
doubt,  and  if  the  state  failed  to  make  out 
her  case  beyond  a  reasonable  doubt  I  would 
turn  him  loose.  I  have  no  prejudice  against 
the  defendant  on  account  of  his  being  charg- 
ed with  rape.  I  could  set  aside  my  preju- 
dice against  the  crime  of  rape  and  give  the 
defendant  a  fair  trial."  This  bill  is  approv- 
ed, with  the  statement  and  explanation  that 
the  defendant  exhausted  his  challenges  on 
the  Jurors  Rhea,  Renner,  Tipton,  Welch,  and 
Frazier,  being  his  challenges  Nos.  11,  12,  13, 
14,  and  15,  without  asking  any  of  said  Ju- 
rors any  questions  whatever,  when  the  court 
allowed  the  said  defendant  his  sixteenth 
challenge  in  lieu  of  the  one  exhausted  on  the 
juror  C.  H.  Mitchell ;  and  the  said  sixteenth 
challenge  was  exhausted  upon  the  Juror  J. 
E.  Morris.  We  think  there  was  no  error  in 
the  action  and  ruling  of  the  court  in  respect 
to  this  matter.  While  this  juror  does,  in  part 
of  his  testimony,  express  great  prejudice 
against  the  crime  of  rape,  and  his  examina- 
tion in  some  portions  of  it  is  consistent  with 
the  idea  that  his  prejudice  Is  so  great  that  it 
might  extend  to  the  defendant  himself,  and 
implies  a  prejudgment  of  his  cause,  after  all,' 
as  we  believe,  it  is  but  an  expression  of  his 
sense  of  outrage  at  the  too  frequent  cases  of 
rape  occurring  over  the  country.  This  is 
such  a  feeling  as  would,  we  believe,  apply 
to  many  men,  If,  Indeed,  not  most  good  men, 
and  to  find  and  impanel  a  Jury  composed  on- 
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ly  of  persoos  haTlng  no  prejudice  or  feeling 
of  horror  In  respect  to  a  crime  of  this  sort 
would  only  result  in  Impaneling  a  Jury  that 
ought  not  to  he  allowed  to  try  any  case.  We 
beHeve,  and  therefore  hold,  that  there  was 
no  such  error  In  respect  to  this  matter  as 
would  or  could  prejudice  appellant 

3.  Again,  complaint  Is  made  at  the  action 
of  the  court  in  admitting  in  evidence  the  tes- 
timony of  the  witness  Mrs.  Thomas,  an  aunt 
of  the  prosecutrix,  Gladys  Thomas,  to  the 
effect,  In  substance,  that  on  the  day  in  ques- 
tloo,  and  a  short  time  after  the  rape  was  ac- 
complished, prosecutrix  made  complaint  to 
her  aunt  and  told  her  that  appellant  had 
raped  her.  That  it  was  competent  for  her  to 
make  an  outcry  without  glring  the  details 
of  the  transaction,  of  course,  is  evident  The 
complaint,  as  we  understand,  extends  only 
to  the  fact  that  she  identified  appellant  as 
being  the  person  who  had  accomplished  her 
outrage.  This,  while  admitted  at  the  time 
offered,  was  subsequently  withdrawn  by  the 
court  from  the  consideration  of  the  jury,  and 
in  view  of  the  fact  of  the  certainty  of  her 
outrage,  and  that  there  is  no  suggestion  that 
It  was  or  could  have  been  done  by  any  one 
else.  In  view  of  the  fact  that  the  matter  of 
resistance  was  not  an  issue  in  the  case,  she 
being  less  than  IS  years  of  age,  and  the  with- 
drawal of  the  incompetent  testimony  by  the 
court  and  his  instruction  to  the  Jury  not  to 
consider  it  we  do  not  think  that  the  matter 
Is  of  such  gravity  as  could  have  injured  ap- 
pellant 

4.  (Complaint  is  also  made  of  the  improper 
argument  of  counsel  for  prosecution.  The 
matter  arose  in  this  way,  as  appears  by  the 
bill  of  exceptions:  Hon.  L.  W.  Dalton,  in 
bis  closing  argument  made  the  following 
statement  to  the  jury:  "Judge  Glasgow  in 
his  argument  before  you  stated  that  the 
prosecutrix,  Gladys  Thomas,  asked  Mrs.  Car- 
rie Thomas  what  effect  turpentine  had  up- 
on any  one,  and  that  Mrs.  Thomas  then  ques- 
tioned her,  and  that  prosecutrix  then  for  the 
first  time  complained  that  she  had  been  rav- 
ished. We  objected  to  this  argument  of  de- 
fendant's counsel  and  appealed  to  the  ste- 
nographer, and  such  was  found  not  to  have 
been  the  testimony  of  Mrs.  Thomas.  You 
will  remember,  gentlemen,  that  I  asked  Mrs. 
Thomas  if  Gladys  made  any  complaint  about 
having  been  raped,  and  that  she  testified  that 
Gladys  complained  to  her  that  defendant 
John  Dies,  had  raped  her,  and  that  the  court 
upon  the  defendant's  objection,  instructed 
yon  not  to  consider  that  part  of  Mrs.  Thom- 
as' testimony  that  related  to  any  complaint 
about  the  defendant;  that  you  could  only 
consider  that  part  of  Mrs.  Thomas'  testimony 
that  Gladys  had  made  complaint  to  her  that 
some  one  had  wronged  her,  but  as  to  who 
she  stated  It  was  could  not  be  considered  by 
you."  Appellant  excepted  to  these  remarks 
of  counsel,  and  stated  to  the  court  that  said 


remarks  of  counsel  were  improper,  in  view 
of  the  court  having  excluded  the  testimony; 
and  the  court  did  not  reprimand  counsel,  nor 
instruct  the  Jury  to  disregard  the  remarks 
so  made  by  him.  This  bill  is  allowed,  with 
the  explanation  "that  no  written  Instructions 
were  presented  to  me  by  defendant's  counsel 
instructing  the  jury  to  disregard  the  remarks 
of  state's  counsel."  We  do  not  see  that  the 
remarks  complained  of  were  of  such  highly 
improper  character  as  necessarily  to  have 
prejudiced  appellant's  cause.  Counsel  for 
the  state  seems  to  have  been  replying  to  what 
he  claims  was  the  Inaccuracy  of  some  state- 
ment by  Judge  Glasgow,  and  to  have  under- 
taken to  remind  them  that  in  the  court's  rul- 
ing on  this  matter  he  had  held  that  the  wit- 
ness could  not  be  permitted  to  say  who  had 
made  the  assault  upon  her,  but  that  testi- 
mony was  limited  solely  to  the  fact  that  an 
assault  was  made.  Again,  if  in  any  event 
the  remarks  of  counsel  were  improper,  it  was 
the  duty  of  counsel  for  appellant  to  have  ask- 
ed a  written  instruction  withdrawing  same. 
That  this  is  ordinarily  the  rule  is  settled  be- 
yond any  sort  of  doubt  or  controversy.  Jack- 
son V.  State,  18  Tex.  App.  586;  Watson  ▼. 
State,  28  Tex.  App.  34,  12  S.  W;  404;  Mc- 
Kinney  v.  State,  31  Tex.  Cr.  R.  583,  21  S. 
W.  083;  Jones  v.  State,  83  Tex.  Cr.  R.  7, 
23  S.  W.  793 ;  Morrison  v.  State,  40  Tex.  Cr. 
I  R.  473,  61  S.  W.  358 ;  Willis  v.  State  (Tex. 
Cr.  R.)  55  S.  W.  495 ;  and  Wilkerson  v.  State 
(Tex.  Cr.  R.)  57  S.  W.  956.  The  only  excep- 
tion to  this  rule  is  In  cases  where  the  re- 
marks of  counsel  are  obviously  of  a  charac- 
ter to  Impair  the  rights  of  defendant  or  prej- 
udice bis  case  before  the  jury,  in  which  case 
It  has  sometimes  been  held  that  it  is  not  in- 
dispensable that  a  charge  be  requested  In- 
structing the  Jury  to  disregard  the  objection- 
able argument  Such  a  rule  was  held  to  be 
applicable  in  the  case  of  Davis  v.  State  (Tex. 
Cr.  R.)  114  8.  W.  366. 

5.  Vigorous  complaint  is  made  that  the 
court  erred  in  not  submitting  to  the  jury  the 
Issue  and  question  of  attempt  to  rape  and 
assault  with  Intent  to  rape,  and  in  this  con- 
nection it  is  also  insisted  that  the  evidence 
is  insufficient  to  support  the  verdict  We 
do  not  believe  that  either  of  these  contentions 
can  be  sustained.  It  is  inconceivable  to  us 
that  with  the  injury  suffered  by  prosecutrix, 
young,  untutored,  and  inexperienced  as  she 
was,  that  though  the  assault  may  have  de- 
prived her  of  consciousness,  when  this  was 
regained  that  she  could  have  been  left  in 
the  slightest  doubt  of  her  defioration.  The 
court  gave  the  law  in  his  charge  on  circum- 
stantial evidence,  but  the  circumstances  of 
the  Injury  to  her  parts,  in  the  light  of  the 
physician's  testimony,  make  as  certain  as  any 
fact  in  human  experience  can  be  that  this 
little  girl  suffered  this  horrible  outrage  at 
the  hands  of  this  appellant  But  for  a  prop- 
er review  of  this  question,  it  is  essential  that 
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a  fuller  statement  of  the  case  wltb  Its  de- 
tails should  be  given  than  ordinarily  Is  the 
writer's  custom.  The  facts,  as  they  are  found 
in  the  statement  of  facts,  are  substantially 
as  follows: 

"Gladys  Thomas  was  the  daughter  of  Hor- 
ace Thomas  and  wife,  who  lived  at  Matador, 
in  Motley  county.  Be  and  his  wife  were 
married  on  June  15,  1893,  and  Gladys  Thom- 
as was  born  on  December  30,  1896,  and  It 
may  be  stated  here  that  there  is  no  question 
as  to  the  age  of  this  child,  and  that  at  the 
time  of  the  alleged  rape  she  was  under  the 
age  of  15.  At  the  time  of  the  alleged  rape 
the  appellant  was  working  as  a  hired  man 
for  the  prosecutrix's  father.  On  Friday,  Ju- 
ly 8d,  prosecutrix's  father  and  mother  left 
their  home  to  go  to  Northfield  to  be  gone 
three  or  four  days,  leaving  at  his  home  his 
three  girl  children,  his  wife's  brother,'  Will 
Hendrlclis,  and  appellant,  with  the  under- 
standing that  at  night  the  girls  were  to  go 
over  to  their  uncle's  and  stay  there  at  night, 
and  would  come  back  in  the  day  to  attend 
to  the  matters  around  the  place.  On  Sun- 
day, July  Sth,  Hendricks,  early  In  the  morn- 
ing, left,  leaving  appellant  at  the  house. 
About  9  o'clock  Sunday  morning  the  prose- 
cutrix with  her  sister  left  Dr.  Thomas',  where 
they  stayed  all  night,  to  go  home  to  attend 
to  the  matters  there,  and  get  their  Sunday 
clothes  to  go  to  church.  Jessie,  the  sister  of 
Gladys,  a  child  about  nine  years  old,  got 
her  clothes  and  went  on  to  her  aunt's  home, 
leaving  her  sister  there  to  attend  to  such 
matters  as  were  necessary.  The  prosecutrix 
started  to  go  to  milk  the  cows;  the  appel- 
lant informed  her  that  the  cows  had  already 
been  milked;  and  this  witness,  continuing, 
says:  'After  Jessie  left,  I  said  I  would  go 
and  attend  to  the  things,  and  appellant  said 
there  was  nothing  to  attend  to;  that  they 
bad  attended  to  everything.  I  said  if  there 
was  nothing  to  attend  to  I  would  go  back. 
When  I  said  this  I  was  in  the  sitting  room. 
At  this  time  be  did  not  do  anything,  and  I 
turned  and  walked  into  my  room  and  went 
to  getting  my  clothes  together  to  go  back  to 
Dr.  Thomas'.  I  did  not  get  my  clothes  to- 
gether; I  just  started  to  get  them  up  when 
he  came  Into  the  room.  He  spoke  to  me  and 
asked  me  if  I  did  not  want  to  have  a  good 
time  with  him,  and  took  me  by  the  arms 
with  his  bands,  and  I  told  blm  I  wanted  him 
to  turn  me  loose.  He  took  hold  of  me  around 
the  shoulders,  Just  caught  me  around  the 
shoulders,  both  of  them,  and  he  made  this 
talk  while  taking  hold  of  me;  asked  me  if 
I  wanted  a  good  time,  and  I  told  him,  "No" ; 
X  says,  "No,  sir,  I  want  you  to  turn  me  loose. 
Turn  me  loose  or  my  papa  will  kill  you."  I 
says,  "Turn  me  loose  or  I  wUl  send  you  to 
the  penitentiary."  lie  says,  "I  would  not  do 
anything  to  hurt  you  for  anything."  I  said, 
"I  don't  care  if  you  don't;  I  want  you  to 
turn  me  loose."    He  threw  me  down  on  the 


bed  and  got  on  top  of  me.  He  did  not  pull 
up  my  dress  while  I  knew  anything ;  he  just 
kept  holding  me  there,  and  I  was  trying  to 
get  up ;  be  was  on  top  of  me ;  I  was  trying 
to  get  away  all  of  the  time.  I  was  lying 
crossways  of  the  bed.  After  he  threw  me 
across  the  bed  I  kept  struggling,  and  I  knock- 
ed one  of  the  window  panes  out,  and  that  is 
the  last  thing  I  remember  until  I  was  out  and 
standing  in  the  door,  I  think,  after  be  threw 
me  In  the  bed,  only  I  was  trying  to  get  up, 
and  while  I  was  trying  to  get  up  I  got  hold 
of  the  bed  and  I  knocked  one  of  the  window 
lights  out,  and  that  is  the  last  thing  X  remem- 
ber until  I  was  up  and  standing  in  the  door 
l>etween  my  room  and  the  sitting  room ;  the 
last  thing  I  remember  he  was  on  top  of  me, 
and  all  this  occurred.  After  I  got  up  I  did 
not  say  anything  at  all,  but  walked  Into  the 
kitchen  and  commenced  hunting  some  tooth 
paste,  and  he  came  in  there  and  asked  me 
what  X  was  hunting,  and  I  told  him,  because 
X  was  afraid  not  to;  I  was  afraid  of  him. 
He  asked  me  wtiat  I  wanted  the  tooth  paste 
for,  and  X  told  him  X  had  a  very  bad  taste 
in  my  mouth;  that  something  smelled  bad. 
He  told  me  that  was  my  mouth.  He  said 
if  X  would  take  some  turpentine  that  would 
cure  It — ^kill  that  scent.  At  that  time  I  had 
a  peculiar  feeling.  Between  the  time  that 
he  came  into  the  room  where  I  was  and  the 
time  that  I  was  out  in  the  kitchen  X  know 
that  something  had  been  done  to  me.  X  know 
that  somebody  bad  bad  intercourse  with  me. 
I  could  not  hardly  walk.  I  sorter  had  pains  in 
the  lower  part  of  my  stomach.  When  X  got 
up  from  the  bed  one  of  my  drawers  legs  had 
been  pushed  up.  I  saw  semen  on  me  there, 
and  felt  it  on  me  wet.  He  told  me  about 
this  turpentine  just  as  soon  as  X  got  in  the 
kitchen,  and  wanted  me  to  take  a  tablespoon- 
ful.  X  would  not  take  a  tablespoonful.  but 
took  a  teaspoonful,  only  because  X  knew  that 
turpentine  was  strong;  and  be  told  me  to 
take  it,  and  X  was  afraid  not  to  take  it.  He 
had  never  had  sexual  intercourse  with  me 
before  that.  After  I  took  the  turpentine  X 
went  back  Into  the  sitting  room,  where  I 
was  when  X  first  came.  X  was  sick  then.  I 
never  did  give  my  consent  to  John  Dies  to 
do  me  tliat  way.  After  that  X  washed  myself 
with  salt  water;  I  washed  with  salt  water 
because  he  told  me  to;  be  told  me  to  wash 
in  salt  water  and  nothing  would  ever  happen 
to  me.  When  he  told  me  that  if  X  would 
wash  myself  in  salt  water  nothing  would  ever 
happen  to  me  X  went  and  bathed  myself.  I 
pulled  my  drawers  off  and  then  put  them 
back  on.  X  wore  my  drawers  the  rest  of  that 
day  until  I  got  to  Dr.  Thomas'.  I  left  home 
just  as  soon  as  Dies  got  away  from  the  place. 
Just  as  soon  as  he  told  me  to  wash  myself 
in  salt  water  he  left  the  place,  and  then  aft- 
er that  I  left  just  as  quick  as  I  got  dressed, 
and  I  went  from  there  to  Dr.  Thomas',  my 
aunt's  home,  to  tell  her,  and  she  was  not 
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tbere,  and  then  I  went  from  there  to  the  Bap- 
tist church,  and  she  was  not  tbere,  and  then 
I  went  on  down  to  where  she  was  at  the 
Methodist  meeting.  I  did  not  stay  at  the 
Sunday  school,  but  I  went  on  to  the  church 
and  waited  till  she  came.  There  was  a  right 
smart  crowd  there,  and  I  could  not  find  her. 
I  thought  I  saw  her  coming,  and  I  waited 
till  She  got  there.  I  did  not  tell  her  when 
she  got  there,  because  when  she  came  she 
went  over  in  the  back  of  the  choir  In  the 
back  of  the  house  and  I  did  not  want  to  go 
to  her,  and  Dies  was  sitting  back  in  the  bouse 
himself.  Just  as  soon  as  she  came  home  aft- 
er church  I  told  her  about  it.  I  got  sick  and 
left  church  before  It  was  over.  It  was  a 
right  smart  little  while  after  I  got  home  be- 
fore my  aunt  came.' " 

Dr.  Traweek  testified  that  on  the  evening 
of  July  5th,  about  4  o'clock  In  the  evening, 
be  made  an  examination  of  the  girl,  and 
stated  that  he  found  fresh  lacerations  of  the 
hymen  and  lacerations  of  the  vaginal  sac. 
It  showed  to  be  red,  and  to  some  extent  in- 
flamed and  slightly  swollen.  Her  female  or- 
gan Indicated  from  its  looks  that  she  had 
been  recently  penetrated,  within  the  last  few 
hours ;  her  hymen  was  penetrated  and  bruis- 
ed slightly.  The  parts  were  slightly  bruised, 
and  had  a  bluish  discoloration  from  them. 
I  based  my  conclusion  that  penetration  made 
recently  was  the  cause  of  this  laceration  on 
account  of  the  dilation  of  the  parts,  standing 
open;  and  next  on  account  of  the  freshness 
of  the  wound."  This  doctor's  testimony,  If 
anything,  on  cross-examination,  instead  of 
weakening  the  force  of  his  examination  in 
chief,  rather  tended  to  strengthen  the  same. 

The  evidence  of  other  witnesses  shows 
that  the  bed  on  which  the  assault  was  charg- 
ed to  have  been  committed  was  disarranged 
and  the  window  glass  broken  out  as  stated 
by  Gladys  Thomas.  The  evidence  shows  that 
she  was  at  the  house  about  the  time  she  tes- 
tifies she  was  assaulted,  and  that  appellant 
was  there,  and  that  they  were  alone.  That 
she  was  under  the  age  of  IS  years  is  shown 
by  all  the  testimony.  The  record  further 
shows  that  appellant  had  been  living  at  the 
residence  of  prosecutrix's  father  for  some 
months  on  friendly  terms.  That  this  young 
girl  was  set  upon  by  appellant  and  ravished 
without  her  consent  is  as  Incontestably  shown 
by  such  Irrefragable  evidence  as  to  our  minds 
admits  of  no  doubt  or  question.  We  cannot 
agree  with  counsel  for  appellant  that  the 
penalty  is  excessive.  On  the  other  hand,  as 
the  evidence  appears  to  us,  the  Jury  was  both 
gracious  and  merciful  In  the  fact  that  they 
spared  his  life. 

We  have  carefully  examined  the  record, 
and  there  is  in  our  Judgment  no  question 
raised  on  which  we  could  or  should  reverse 
the  Judgment  of  conviction.  It  Is,  tberefore, 
in  all  things  affirmed. 


SNEAD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
20,  1909.) 

1.  Intoxicating  Liquobs  (I  40*)— Unlawtttl 
Saxes — Statutes. 

Act  25th  Leg.  (Laws  1897,  p.  223,  c  158), 
forbidding  the  sale  of  intoxicating  liquors  in  lo- 
cal option  territory  except  on  payment  of  a  li- 
cense, etc.,  forbids  the  sale,  in  a  local  option  dis- 
trict, of  Intoxicating  liquors  by  one  who  is  not 
a  druggist  selling  drug  compounds  in  the  prep- 
aration of  which  liquors  are  sold  on  the  prescrip- 
tion of  a  physician,  and  who  has  not  obtained 
the  license. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  40.*] 

2.  Statutes  (§  158»)— Repeai,b  by  Implica- 
tion. 

Repeals  by  implication  are  not  favored,  and 
are  never  made  effective  where  the  result  is  de- 
structive to  the  public  welfare,  unless  such  con- 
struction is  imperatively  demanded. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent. 
Dig.  {  228 ;  Dec.  Dig.  g  158.»] 

3.  Intoxicating  Liquobb  ({  45»)  —  Keoula- 
TiON — Statutes. 

The  Baskin-McGregor  law.  Acts  30th  Leg. 
(Laws  1907,  p.  258,  c  138),  imposing  an  annu- 
al tax  on  persons  selling  intoxicating  liquors  in 
nonlocal  option  territory,  etc.,  does  not  implied- 
ly repeal  Act  2oth  Leg.  (Laws  1897,  ^.  223,  c. 
158),  providing  for  license  in  local  option  terri- 
tory ;  the  provision  in  the  Baskin-McGregor  law 
that  the  same  shall  not  be  construed  to  be  in 
conflict  with  any  local  option 'law,  and  no  license 
shall  be  issued  at  any  place  where  the  local  op- 
tion law  is  in  force,  referring  only  to  licenses 
issued  under  the  Baskin-McGregor  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  45.*] 

4.  Intoxicating  Ljquobs  (f  231*)  —  Illegai. 
Sau»— Evidence. 

Where,  on  a  trial  for  selling  intoxicating 
liquors,  a  witness  testified  that  he  had  sold  liq- 
uor called  "Hiawatha"  to  accused  and  a  thinl 
person,  the  testimony  of  witnesses  that  they  had 
drank  Hiawatha  bought  from  the  third  person 
was  admissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  291 ;    Dec.  Dig.  |  231.*] 

5.  Intoxicating  Liquobs  (J  231*)  —  Illegal 
Sales— Evidence. 

Where,  on  a  trial  for  unlawfully  selling  in- 
toxicating liquors,  accused  showed  that  a  third 
person  had  sold  the  same  kind  of  liquor  and  had 
not  been  prosecuted,  evidence  that  the  sheriff 
had  told  the  third  person  to  quit  the  sale  of  the 
liquor  and  that  he  had  done  so  was  admissible 
to  rebnt  the  claim  that  the  third  person  was  not 
prosecuted  because  the  liquor  was  nonintoxicat- 
ing. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent.  Dig.  i  291;    Dec.  Dig.  {  231.*] 

6.  Criminal  Law  (5  1169*)— Appeal  and  Eb- 
EOB— Harmless  Ebbob— Ebbonboub  Aduis- 
8I0N  of  Evidence. 

On  a  trial  for  unlawfully  selling  intoxicat- 
ing liquors,  the  error,  if  any,  in  admitting  evi- 
dence that  a  third  person  had  sold  the  same  kind 
of  liquor  and  was  not  prosecuted  therefor,  was 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  1169.*] 

7.  Cbiminal  Law  (§  1137*)— Appeal— Right 
TO  Complain  of  Invited  Ebbob. 

Accused  cannot  complain  of  testimony 
brought  out  by  himself. 

(Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  1137.*] 
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&.  CbIMINAI,    La.W     (§    419*)— EVIDEKCB— Ab- 

KIBSIBIUTT. 

On  a  trial  for  unlawfully  selling  intozicat- 
ins  Hquon,  a  witness,  wlio  had  no  knowledge  of 
the  amount  of  alcohol  in  certain  liquor  except 
from  what  third  persons  had  told  him,  could  not 
testify  as  to  the  amount  of  alcohol  in  the  liq- 
uor. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Lew, 
Dec.  Dig.  i  419.*] 

Appeal  from  Eratb  County  Court;  M.  J. 
Thompson,  Judge. 

Bob  Snead  was  convicted  of  unlawfully 
celling  Intoxicating  liquors,  and  he  appeals. 
Affirmed. 

Martin  &  George,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Oen.,  for  tbe  State. 

RAMSEY,  X  Appellant  appeals  from  a 
conviction  had  in  the  county  court  of  Erath 
county  on  a  charge  of  selling  Intoxicating  llq- 
nors  therein  without  having  paid  the  occupa- 
tion tax. 

1.  The  case  presents  a  very  serious  ques- 
tion, and  one  that  has  been  the  subject-mat- 
ter of  discussion,  controversy,  and  difference 
in  this  court  for  many  years.  A  similar  ques- 
tion came  before  us,  and  was  decided  ad- 
versely to  tbe  contention  of  appellant,  in  the 
case  of  Cunningham  v.  State,  52  Tex.  Cr.  R. 
522,  108  S.  W.  678.  There  was,  however,  as 
the  record  shows,  no  brief  filed  in  that  case, 
nor  was  the  precise  question  here  raised  em- 
phasized or  pointed  out  or  treated  with  such 
directness  as  to  challenge  or  secure  the  at- 
tention that  probably  its  Importance  demand- 
ed. The  indictment  in  this  case  averred,  in 
substance,  that  appellant  sold  malt  liquors 
capable  of  producing  Intoxication  without 
having  first  obtained  a  license  so  to  do,  and,' 
further,  that  he  was  not  then  and  there  a 
druggist  selling  tinctures  and  drug  com- 
pounds In  the  preparation  of  which  liquors 
are  sold  on  the  prescription  of  a  physician. 
The  substantial  question  raised  in  the  appeal 
is  that  this  indictment  charges  no  offense, 
and  the  position  of  appellant  Is  to  the  ef- 
fect, in  substance,  that  the  indictment  char- 
ges no  offense  against  the  laws  of  this  state. 

Chapter  138,  p.  258,  §  1,  of  the  Acts  of  the 
Thirtieth  Legislature,  provides  as  follows: 
"Hereafter  there  shall  be  collected  from  ev- 
ery person,  firm,  corporation  or  association 
of  persons  selling  spirituous,  vinous  or  malt 
liquors  or  medicated  bitters,  capable  of  pro- 
ducing Intoxication  in  this  state,  not  locat- 
ed in  any  county  or  subdivision  of  a  county. 
Justice  precinct,  city  or  town,  where  local  op- 
tion is  In  force  under  the  laws  of  Texas,  an 
annual  tax  of  $375.00."  It  is  suggested  that 
this  article  further  provides  that  it  shall  not 
apply  to  the  sale  by  druggists  of  tinctures 
and  drug  compounds,  in  the  preparation  of 
which  such  liquors  or  medicated  bitters  are 
used  and  sold  on  prescription  of  a  physician 
or  otherwise.  The  argument  is  that  from  this 
article  it  appears  that  a  tax  cannot  be  levied 


and  collected  of  persons  who  sell  splrltuona 
or  malt  liquors  In  a  local  option  district,  im- 
less  he  is  selling  on  a  prescription  of  a  phy- 
sician.  In  this  case  it  was  agreed  on  tbe  trial 
that  local  option  law  was  in  force  in  Eratb 
county,  and  had  been  for  several  yean  be- 
fore this  offense  is  alleged  to  have  been  com- 
mitted, and  the  information  charges  that  the 
defendant  was  not  then  and  there  a  druggist 
selling  tinctures  and  drug  compounds  in  the 
preparation  of  which  said  liquors  are  sold 
on  the  prescription  of  a  physician.  Article 
16,  f  20,  of  tbe  Constitution  of  the  state  pro- 
vides that  the  Leglslatnre  shall  at  its  first 
session  enact  a  law  whereby  tbe  qualified 
voters  of  any  county,  Justice  prednct.  town 
or  city,  or  such  subdivision  of  a  county  as 
may  be  designated  by  the  commissioners' 
court  of  said  county,  may  by  a  majority  vote 
determine  from  time  to  time  whether  the 
sale  of  intoxicating  liquors  shall  be  prohibit- 
ed within  the  prescribed  limits.  The  Legis- 
lature, it  is  urged,  in  obedience  to  this  consti- 
tutional provision,  has  passed  laws  authoriz- 
ing the  qualified  voters  of  each  county  and 
subdivision  named  in  said  constitutional  pro- 
vision, by  a  majority  vote,  to  determine 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  limits. 
Therefore,  the  argument  is,  under  the  Consti- 
tution and  laws  of  the  state  of  Texas,  no  per- 
son could  be  licensed  to  sell  Intoxicating  liq- 
uors in  a  local  option  district,  and  a  license 
to  him  to  do  so  would  be  a  nullity,  and  would 
be  no  protection  to  him  unless  he  sold  under 
a  prescription  Issued  by  a  physician,  which 
is  charged  in  this  case.  The  contention  of 
appellant  is  that,  since  he  could  not  obtain 
a  license  to  sell  liquors  In  a  local  option  ter- 
ritory, such  issue  of  license  or  attempt  to 
issue  to  him  so  to  do  would  be  a  violation 
of  law,  since  It  would  and  should  be  treat- 
ed as  a  nullity,  therefore  no  conviction  could 
be  had  for  undertaking  to  sell  or  engage  in 
selling  intoxicating  liquors  in  such  local  op- 
tion precinct  This  position  is  well  present- 
ed in  the  brief  filed  by  counsel  for  appellant, 
and  was  re-enforced  by  a  clear,  vigorous,  and 
forcible  oral  argument 

If  It  was  an  original  question,  the  writer 
confesses  that  he  would  find  much  dlfilcnlty 
In  its  solution ;  nor  is  it  clear.  In  reason,  that 
a  decision  adverse  to  appellant's  contention 
can  be  rested  on  safe  and  sound  grounds. 
However,  as  we  believe,  the  identical  ques- 
tion has  been  In  terms  decided  adversely  to 
appellant's  contention.  In  the  case  of  Robin- 
son V.  SUte  (Tex.  Cr.  App.)  75  S.  W.  520. 
the  court  had  under  consideration  a  similar 
question,  as  it  had  had  not  infrequently 
theretofore.  On  full  consideration  (Judge 
Henderson  dissenting),  Judge  Brooks  of  this 
court  for  tbe  guidance  of  Inferior  courts,  un- 
dertook to  lay  down,  and  did  In  b»c  verba 
write  in -the  decision,  a  form  of  Indictment 
for  the  offense  of  selling  intoxicating  liquors 
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In  local  option  precincts  without  license.  For 
the  purpose  of  ready  comparison,  we  pnt  In 
parallel  columns  the  form  of  Indictment  thus 
prescribed  by  the  court  and  the  one  ander 
which  the  conviction  was  had  In  this  case: 


"Tbat  Buck  RobtnaoD, 
In  the  coun^  at  McLen- 
nan, In  the  state  ot  Tex- 
as, heretotore,  on  the  lat 
day  o(  June,  A.  D.  Vm, 
did  then  and  there  un- 
lawfully, in  Juatlce  pre- 
cinct No.  7  ot  laid  coun- 
ty, after  an  election  had 
been  held  In  said  Jnstlee 
precinct  of  aald  county  by 
the  qualUed  voters  there- 
of in  accordance  with  law 
to  determine  whether  or 
not  the  sale  ot  intozlcat- 
1ns  liquors  should  be  pro- 
hibited in  said  Justice  pre- 
cinct, and  such  election 
had  resulted  in  favor  of 
prohibition  in  said  Justice 
precinct,  and  the  com- 
missioners' court  of  said 
county  had  duly  made, 
passed,  and  entered  its 
order  declarlns  the  result 
of  such  election,  and  pro- 
hlbitins  the  sal4  of  intoz- 
leating  liquors  in  said 
justice  precinct,  as  re- 
quired by  law,  and  had 
caused  said  order  to  be 
published  In  the  manner 
and  form  and  for  the 
length  of  time  required 
by  law,  sell  spirituous, 
vinous,  and  malt  liquors 
without  first  bavins  ob- 
tained a  license  tor  the 
purpose  of  selling  said 
liquors,  and  without  first 
having  paid  the  taxes  due 
the  state  and  county,  and 
the  said  Buck  Robinson 
not  then  and  there  being 
a  druggist  selling  tlnc- 
tares  and  drug  com- 
pounds in  the  preparation 
ot  which  such  liquors  and 
medicated  bitters  are  sold 
on  prescription  ot  a  phy- 
sician. The  said  taxes 
then  and  there  due  by 
him  to  said  state  amount- 
ed to  two  hundred  dol- 
lars, and  the  taxes  then 
and  there  due  by  him  to 
aald  county  amounted  to 
one  hundred  dollars;  the 
said  taxes  due  by  him  to 
said  county  having  here- 
tofore been  levied  by  the 
commlsslonerB'  court  ot 
said  county— against  the 
peace  and  dignity  of  the 
state." 


"That  Bob  Snead,  in  the 
oouDty  of  Erath  and  state 
of  Texas,  on  or  about  the 
lat  day  ot  April,  A.  D. 
UOS,  and  before  the  ftllng 
ot  this  information,  did 
then  and  there  unlawful- 
ly, after  an  election  had 
been  held  in  said  county 
by  the  qualified  voters 
thereof.  In  accordance 
with  law,  to  determine 
whether  or  not  the  sale 
ot  intoxicatins  liquors 
should  be  prohibited  in 
said  county,  and  such 
election  bad  resulted  in 
favor  ot  prohibition  In 
said  county,  and  the  com- 
missioners' court  of  said 
county  had  duly  made, 
passed,  and  entered  Its 
order  declaring  the  result 
of  said  election,  and  pro- 
hibiting the  sale  ot  in- 
toxicating liquors  In  said 
county,  and  said  order 
had  been  published  In  the 
manner  and  form  and  tor 
the  length  of  time  as  re- 

Sulred  by  law,  sell  malt 
quonr  capable  ot  produc- 
ing Intoxication,  without 
first  having  obtained  a  li- 
cense for  the  purpose  ot 
selling  said  liquors,  and 
without  first  having  paid 
to  the  state  of  Texas  the 
taxes  due  for  selling  said 
liquors,  and  without  first 
having  paid  to  said  coun- 
ty the  taxes  due  for  sell- 
ing said  liquors;  and  the 
said  Bob  Snead  not  then 
and  there  being  a  drug- 
gist selling  tinctures  and 
drug  compounds  in  the 
preparation  of  which  said 
liquors  are  sold  on  the 
preacrlftlon  of  a  phvsl- 
eian.  The  said  taxes  then 
and  there  due  by  him  to 
said  state  amounted  to 
t200,  and  the  taxes  then 
and  there  due  by  him  to 
sntd  county  amounted  to 
$100;  the  said  taxes  then 
and  there  due  by  him  to 
said  county  bavlnic  be<>n 
theretofore  levied  hv  the 
commissioners'  court  of 
said  county— against  the 
peace  and  dignity  ot  the 
state." 


It  will  thus  be  seen  that  the  information 
In  this  case  follows  almost  literally  the  form 
deliberately  prescribed  by  the  court  in  the 
Robinson  Case. 

In  the  later  case  of  Cunningham  v.  State, 
supra,  appealed  from  Erath  county,  we  said : 
"An  examination  of  the  opinions  of  this  court 
would  seem  to  indicate  that  there  has  not 
been  entire  harmony  in  its  holdings  in  re- 
spect to  informations  and  indictments  charg- 
ing the  offense  of  which  appellant  was  con- 
victed In  this  case.  The  matter  was,  however, 
pretty  fairly  considered  In  the  case  of  Rob- 
inson v.  State  (Tex.  Cr.  App.)  75  8.  W.  526, 
8  Tex.  Gt  Rep.  137.  In  that  case  the  Infor- 
mation there  considered  was  held  to  be  bad, 
and  the  prosecution  dismissed,  and,  in  view 


of  the  apparent  uncertainty  of  the  law.  Judge 
Brooks,  In  a  very  clear  and  explicit  way, 
lays  down  for  the  guidance  of  prosecuting 
officers  a  correct  form  of  Information.  Ap- 
plicable to  this  charge,  the  Information  here 
considered  Is  almost  literally  in  harmony 
with  the  form  there  deliberately  adopted, 
which  we  believe  is  In  every  respect  con- 
formable to  the  law,  and  charges  an  offense 
against  the  law." 

We  might,  perhaps,  content  ourselves  here, 
in  view  of  what  appears  to  be  the  settled 
holding  of  this  court,  but  the  vigor  and  ear- 
nestness  with  which  the  matter  is  urged  up- 
on us  demands  some  further  treatment.  We 
gather  that  before  the  passage  of  the  act  of 
the  Twenty-Fifth  Legislature  in  1897,  p.  223, 
c.  158,  there  was  no  provision  of  law  for  the 
granting  of  license  In  local  option  territory, 
unless  the  same  could  be  Inferred  from  the 
act  of  1893  brought  forward  under  the  Re- 
vised Statutes  of  1895,  as  article  5060a, 
wherein  it  is  stated  in  the  proviso  that  noth- 
ing In  this  article  shall  be  so  construed  as  to 
exempt  druggists  who  sell  spirituous,  vin- 
ous, or  malt  liquors  or  medicated  bitters  on 
prescription  of  a  physician  or  otherwise  from 
the  payment  of  the  tax  herein  Imposed.  The 
act  of  the  Twenty-Fifth  Legislature  readu 
as  follows:  "Hereafter  there  shall  be  col- 
lected from  every  person,  Arm,  corporation 
or  association  of  persons,  selling  spirituous, 
vinous  or  malt  liquors,  or  medicated  bitters, 
capable  of  producing  intoxication.  In  this 
state,  not  located  In  any  county,  subdivlBlon 
of  a  county,  Justice  precinct,  city  or  town, 
where  local  option  Is  in  force,  under  the  laws 
of  Texas,  an  annual  tax  of  $300.00  on  each 
separate  establishment,  as  follows :  For  sell- 
ing such  liquors  or  medicated  bitters  In  quan- 
tities of  one  gallon  or  less  than  one  gallon, 
$300.00 ;  for  selling  such  liquor  or  medicated 
bitten  In  quantities  of  one  gallon  or  more 
than  one  gallon,  $300.00.  •  *  •  For  sell- 
ing malt  liquors  exclusively,  $60.00.  And 
there  shall  be  collected  from  every  person, 
firm,  corporation  or  association  of  persons 
for  every  separate  establishment  selling  such 
liquors  or  medicated  bitters  within  this  state 
and  located  within  any  county,  subdivision 
of  a  county,  precinct,  town  or  city  in  which 
local  option  is  in  force  under  the  laws,  the 
sum  of  $200.00 ;  provided,  the  same  shall  not 
be  sold  In  such  locality  except  on  prescrip- 
tion and  In  compliance  with  the  laws  govern- 
ing sales  in  such  localities."  Then  follows, 
also,  the  provision  that  druggists  shall  not 
be  exempt  who  sell  spirituous,  vinous,  or 
malt  liquors  capable  of  producing  intoxica- 
tion, on  the  prescription  of  a  physician  or 
otherwise.  Since  the  .passage  of  this  act, 
prosecutions  for  its  violation  have  come  be- 
fore this  court  for  construction  quite  fre- 
quently, and  In  many  of  the  cases  before 
us  the  decisions  rested  upon  and  had  refer- 
ence to  the  sufficiency  of  the  allegations  In 
the  indictment    In  the  case  of  Snearley  t. 
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State.  40  Tex.  Cr.  R.  507,  52  8.  W.  547,  53 
S.  W.  686,  It  was  held  that  the  adoption  of 
local  option  does  not  abrogate  the  right  of 
the  Legislature  to  subsequently  pass  a  law 
taxing  the  sale  of  intoxicants  in  local  option 
precincts,  and  one  before  selling  intoxicants 
for  medicinal  purposes  under  the  provisions 
of  the  local  option  law  must  first  secure  a 
license  as  provided  by  the  law.  This  deci- 
sion was  rested  in  the  majority  opinion  on 
this  ground:  "We  think  the  Legislature  has 
a  right  to  pass  laws  requiring  parties  in  lo- 
cal option  districts  to  pay  a  certain  tax  for 
the  privilege  of  selling  Intoxicating  liquors 
not  In  violation  of  law,  as  counsel  for  appel- 
lant In  this  case  seems  to  contend,  but  the 
Legislature  has  the  right  to  levy  a  tax  upon 
the  sale  of  intoxicating  liquors  as  Indicated 
«nder  the  provisions  of  the  law  In  question 
where  said  sales  were  made  in  strict  con- 
formity to  the  local  option  law.  Why  not? 
Such  a  provision  on  the  part  of  the  Legisla- 
ture Is  no  amendment  of  the  local  option 
law.  It  neither  takes  from  nor  adds  to  said 
local  option  law.  It  nowhere  Increases  or 
diminishes  its  penalties,  adds  to  nor  decreas- 
es its  privileges,  and  does  not  change  a  soli- 
tary provision  of  the  local  option  law.".  In 
this  case  Judge  Davidson  filed  a  learned  and 
interesting  dissenting  opinion,  and  it  will  be 
■observed  that  the  concurring  opinion  of  Judge 
Henderson  rests  the  decision  of  the  case  up- 
on somewhat  different  grounds  from  those 
upon  which  Judge  Brooks  bases  bis  Judg- 
ment in  the  matter.  The  indictment  in  the 
Snearley  Case  was  quite  similar  to  the  in- 
dictment in  this  case,  except  that  it  failed 
to  n^ative  the  provision  In  article  5060a  that 
flame  shall  not  apply  to  the  sale  by  drug- 
gists of  tinctures  and  drug  compounds  in 
the  preparation  of  which  such  liquors  and 
medicated  bitters  are  used  and  sold  on  pre- 
scription of  physicians  or  otherwise,  and 
where  the  tinctures  and  compounds  are  not 
intoxicating  liquors  prepared  In  evasion  of 
the  local  option  law.  The  dissent  of  Judge 
Davidson  is  rested  somewhat  on  the  ground 
that  the  indictment  should  negative  the 
above-quoted  proviso.  The  question  again 
-came  before  this  court  in  the  case  of  Wil- 
liamson T.  State,  41  Tex.  Cr.  R.  461.  55  S.  W. 
C68.  This  opinion  was  written  by  Judge  Da- 
vidson, and  the  information  considered  in 
that  case  was  quite  like  the  one  here  consid- 
ered, except  that  It  did  not  aver  in  terms, 
as  Is  here  done,  that  the  defendant  was  not 
then  and  there  a  druggist  selling  tinctures 
and  drug  compounds  in  the  preparation  of 
which  said  liquors  are  sold  on  the  prescrip- 
tion of  a  physician.  While  still  manifesting 
his  disagreement  with  the  principle  laid 
down  in  the  Snearley  Case,  the  information 
was  held  insufficient  solely  on  the  ground 
that  it  did  not  expressly  negative  the  excep- 
tions contained  in  the  enacting  clause  defin- 
ing the  offense,  and  also  such  as  are  con- 
tained in  the  body  of  the  statute  creating  the 


offense.  Judge  Henderson  concurred  in  tbe 
views  expressed  by  Judge  Davidson  to  tbe 
effect  that  the  information  should  negative 
tbe  exception  contained  in  the  law,  and  far- 
ther expressed  tbe  opinion  that  tbe  indict- 
ment should  go  further  and  allege  that  tbe 
liquors  were  sold  on  the  prescription  of  a 
physician. 

Again,  the  same  statute  was  considered  and 
construed  in  the  case  of  Watson  t.  State, 
42  Tex.  Cr.  R.  13,  67  8.  W.  101.  It  was  there 
held  that,  under  the  provisions  of  said  ar- 
ticle 5060fl,  Rev.  St  1896,  as  amended  by  the 
acts  of  the  Twenty-Fifth  Legislature,  pp. 
223,  224,  c.  158,  It  is  a  sine  qua  non  to  a  right 
to  sell  intoxicating  liquors  in  a  local  option 
territory  that  the  seller  should  first  pay  the 
occupation  tax  and  obtain  a  license  to  aell 
on  the  prescription  of  a  physician.  It  Is 
there  held  that  the  law  prohibits  the  sale  of 
intoxicants  in  a  local  option  territory  in  any 
manner  whatever,  whether  on  prescription 
or  without  prescription,  until  a  license  to  sell 
on  prescription  has  been  obtained.  An  in- 
formation seeking  to  charge  said  offense  is 
not  sufficient  which  does  not  allege  that  de- 
fendant engaged  In  selling  intoxicating  liq- 
uors in  the  local  option  territory  without  first 
having  obtained  a  license  to  sell  on  prescrip- 
tion of  a  physician,  and  which  also  falls  to 
negative  the  exception  as  to  druggists  sell- 
ing drug  compounds  as  provided  in  said 
amendatory  statute.  In  that  case  It  is  said: 
"In  other  words,  this  law  intended  to  pro- 
hibit was  passed  for  that  purpose,  and  ex- 
pressly does  prohibit  the  sale  of  intoxicants 
In  a  local  option  territory  in  any  manner 
whatever,  whether  on  prescription  or  with- 
out prescription,  until-  tbe  license  to  sell  on 
prescription  has  been  obtained;  and  wheth- 
er be  sold  with  or  without  prescription  wonld 
not  be  a  defense,  unless  the  license  had  been 
obtained;  and,  if  he  sold  with  or  without 
prescription,  he  would  be  amenable  to  punisb- 
ment  under  this  article,  unless  he  first  ob- 
tained a  license,  and  not  only  obtained  a  li- 
cense, but  the  peculiar  license  herein  speci- 
fied, to  wit,  to  sell  on  tbe  prescription  of  a 
regular,  practicing  physician.  This  law  lim- 
its absolutely  both  the  sale  and  the  license  to 
sell  on  prescription.'  The  accused  cannot  Justi- 
fy any  sale  or  defeat  the  cause  of  action  by 
proving  that  he  was  selling  otherwise  than 
on  prescription.  No  other  than  the  statutory 
license  would  avail,  and  without  this  pecul- 
iar character  of  license  he  cannot  sell  in  any 
manner  whatever.  He  cannot  answer  and 
say  that  the  selling  was  not  on  prescription, 
for  the  law  replies  that  the  license  to  sell 
on  prescription  is  a  prerequisite  to  selling 
at  all."  It  is  held,  further,  following  the  Wil- 
liamson Case,  supra,  that  in  order  to  prop- 
erly charge  an  offense  under  this  statute  it 
will  be  necessary,  after  setting  out  the  fact 
that  local  opfiou  was  in  existence,  to  aver 
that  the  accused  was  engaged  in  the  busine^ 
of  selling  intoxicants  in  a  local  option  ter- 
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rltor;  without  first  having  obtained  a  license 
for  the  purpose  of  selling  such  intoxicants 
on  prescription.  Of  course,  the  exception  In 
favor  of  druggists  selling  drug  componnds 
must  be  negatived  In  the  indictment  In 
this  case,  in  so  far  as  the  viewB  expressed 
were  out  of  harmony  with  the  opinion  in  the 
Snearley  opinion,  supra,  Judge  Brooks  dis- 
sents, though  it  being,  as  he  says,  "a  bare 
question  of  procedure,  I  acquiesced  In  the 
kitter  holding  <WUIiamson  v.  State),  and 
concnrred  in  the  opinion  herein  rendered  by 
Judge  Davidson,  Presiding  Judge."  The  re- 
sult, outside  of  the  mere  form  of  the  indict- 
ment in  this  case,  is  the  same  as  that  in 
the  Snearley  Case,  supra,  and  in  order  to 
maintain  a  uniformity  of  decisions  on  ques- 
tions of  indictment  I  acquiesced  in  the  hold- 
ing in  this  case  and  concurred  In  the  conclu- 
sion reached.  Judge  Henderson's  dissenting 
opinion  is  rested  on  th|  strong  ground  that 
a  person  selling  Intoxicating  liquor  in  a  lo- 
cal option  territory  is  only  responsible  for 
the  tax  if  he  sells  such  liquor  according  to 
the  law  which  limited  the  tax,  and  that  to 
hold  otherwise  would  be  to  put  the  govern- 
ment in  the  attitude  of  collecting  a  tax  upon 
an  illegitimate  transaction,  and,  as  we  un- 
derstand, it  was  his  opinion  that  the  indict- 
ment should  allege  that  the  person  charged 
had  failed  to  procure  a  license  to  sell  in  a 
local  option  territory  under  a  prescription. 
It  occurs  to  us  that  there  are  strong  grounds 
for  holding  adversely  to  Judge  Henderson's 
views.  If  it  should  be  held  that  it  was  nec- 
essary to  aver  the  failure  to'  procure  license 
to  sell  upon  prescription,  then  in  a  prosecu- 
tion where  the  Indictment  contains  such  an 
allegation  it  would  be  admissible  to  prove, 
and  a  conviction  could  be  defeated  by  proof, 
that  in  fact  he  was  not  selling  under  prescrip- 
tion. We  do  not  see  just  why  it  is  necessary 
to  allege  that  he  was  pursuing  the  occupation 
without  license  to  sell  upon  prescription.  It 
Is,  we  think,  sufiBclent  to  allege  that  he  was 
selling,  and  pursuing  the  occupation  of  a  re- 
tall  liquor  dealer  in  a  local  option  territory 
without  procuring  a  license  which  authorized 
him  so  to  do,  and  then  to  negative  the  excep- 
tion contained  in  the  enacting  clause.  This 
is  a  fairly  full  history  of  the  effect  and  re- 
sult of  the  decisions  of  this  tribunal  which 
involve  this  question.  It  does  not  need  to 
be  said  that  the  decisions  present  great  and 
wide  differences  of  opinion  between  members 
of  the  court.  Finally,  however,  if  anything 
can  be  said  to  be  settled,  in  the  Robinson 
Case,  supra,  the  matter  was  definitely  and 
finally  settled,  and  the  court  wrote  for  the 
guidance  of  prosecuting  officers  a  literal  and 
exact  form  of  indictment  to  be  followed,  and 
sent  it  out  with  approval,  and  this  It  has 
subsequently  adopted  and  approved  in  the 
unanimous  opinion  of  the  court  in  the  case 
of  Cunningham  v.  State,  supra.  Whatever 
might  be  my  own  personal  views  about  the 
matter,  I  should  not  feel  at  liberty  at  this 


late  date  to  still  further  disturb  and  confuse 
this  question  by  a  departure  from  the  settled 
rule  long  adopted,  but  feel  that  we  should  and 
ought  to  adhere  to  the  decision  heretofore 
rendered. 

2.  The  next  question  presented  by  this  rec- 
ord la  wliether  this  law  has  l>een  repealed 
by  the  act  of  the  Thirtieth  Legislature  pop- 
ularly known  as  the  "Baskln-McGregor  Law." 
In  approaching  this  question,  it  should  al- 
ways be  remembered  that  repeals  by  impli- 
cation are  not  favored,  and  should  never  be 
made  effective  where  the  result  would  be  de- 
structive and  ruinous  of  the  public  welfare, 
unless  such  construction  is  imperatively  de- 
manded. An  inspection  of  this  law  shows, 
we  think,  that  It  was  an  attempt  to  regulate 
the  sale  of  whisky  in  nonlocal  option  terri- 
tory, and  that  there  is  in  this  measure  no 
provision  for  the  granting  of  license  in  lo- 
cal option  territory  for  the  sale  of  whisky, 
but  that  the  act  expressly  provides:  "That 
this  article  or  any  of  the  provisions  thereof 
shall  not  be  construed  to  be  in  conflict  with 
any  local  option  law,  now  or  hereafter  to  be 
in  force  in  this  state,  and  no  license  to  any 
retail  liquor,  or  retail  malt  dealer,  shall  be  is- 
sued or  shall  be  effective  at  any  place  where 
the  local  option  law  is  in  force  and  opera- 
tion." Section  27,  p.  268,  c.  138.  It  is  clear, 
therefore,  by  a  reading  of  this  section,  that 
it  was  Intended  that  this  act  should  not  be 
construed  to  be  in  conflict  with  any  local  op- 
tion law,  and  necessarily,  therefore,  not  to 
be  held  to  be  in  conflict  with  any  law  in  aid 
or  having  special  reference  to  the  sale  of  in- 
toxicants in  local  option  territory.  The  evi- 
dent intent  and  meaning  of  the  above-quoted 
provision  of  the  Baskln-McGregor  law  was 
that  it  was  not  Intended  that  it  should  be 
made  to  apply  to  local  option  territory,  but 
that  it  had  in  mind  the  regulation  of  and 
sale  of  intoxicants  in  a  territory  where  such 
sale  was  permitted,  and  that  the  provisions 
of  the  above-quoted  section  which  says  that 
no  license  to  any  retail  liquor  dealer  shall  be 
Issued  or  shall  be  effective  at  any  place 
where  the  local  option  law  is  in  force  means 
simply  that  the  provisions  of  this  act  with 
regard  to  the  regulation  of  the  sale  and  pro- 
curing of  license  have  reference  to  the  ter- 
ritory where  the  sale  Is  authorized,  and 
that  such  provisions  are  not  Intended  to  ap- 
ply to  local  option  territory.  It  is  manifest, 
we  think,  that  the  Baskln-McGregor  law  can 
stand  and  should  stand  in  Its  entirety,  un- 
less amended,  as  a  complete  s.vstem  for  regu- 
lating the  sale  of  intoxicating  liquors  in  non- 
local option  territory,  and  that  said  act  was 
not  passed  to  regrulate.  the  sale  of  liquor" 
in  a  local  option  territory  to  affect  llcenae 
therefor;  nor  did  It  have  such  territory  1« 
mind.  If  this  were  not  so,  then  there  would 
be  no  regulation  under  this  law  permit- 
ting sale  of  intoxicating  liquors  In  local  op- 
tion territory  at  all,  even  for  the  purpose  ex- 
pressly permitted  and  authorized  by  law.    If 
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Oils  constmctlon  Is  to  obtain,  then  no  license 
could  be  authorized  for  the  sale  of  liquors 
for  sacramental  purposes,  medicinal  purposes, 
or  for  any  other  purpose,  and  that  of  neces- 
sity in  every  and  any  contingency,  however 
great,  however  inexorable  or  pressing,  one 
without  license,  who  sold  Intoxicating  liq- 
uors In  a  local  option  territory,  would  be 
without  any  statutory  authority  so  to  do. 
This  contention  Is  borne  out  by  proper  con- 
struction of  the  other  acts  of  the  Legislature 
passed  at  the  same  session  regulating  the 
sale  of  Intoxicating  liquors  In  prohibition 
territory  and  prohibiting  certain  matters 
therein.  For  instance,  we  find  in  the  acts  of 
the  same  Legislature  a  very  heavy  tax  Im- 
posed upon  persons,  firms,  or  corporations 
delivering  shipments  of  whisky  in  local  op- 
tion territory,  on  what  is  known  as  C.  O.  D. 
shipments.  See  Acts  80th  Leg.  p.  149,  c. 
72.  Also  occupation  tax  on  dealers  In  non- 
In toxicants  In  local  option  territory.  Page 
212,  c.  112.  And  as  further  and  conclusive 
evidence  of  the  fact  that  the  Legislature  did 
not  intend  by  the  passage  of  the  Baskln-Mc- 
Gregor  law  to  either  affect,  regulate,  or  re- 
peal the  license  law  for  the  sale  of  Intoxi- 
cants In  local  option  territory,  we  may  cite 
the  provisions  of  the  act  regulating  the  sale 
of  intoxicating'  liquors,  and  providing  that 
where  such  sales  take  place  without  license 
the  keeper  of  such  a  house  was  guilty  of 
keeping  a  disorderly  house.  See  Acts  80th 
Leg.  p.  246,  c.  132.  This  act  has  been,  by 
this  court,  in  express  terms  sustained  in  the 
case  of  JolUr  v.  State,  53  Tex.  Gr.  R.  61,  109 
S.  W.  176  We  there  held  in  express  terms 
that  this  act,  chapter  132,  p.  246,  was  as  ap- 
plicable to  local  option  territory  as  well  as 
to  nonlocal  option  territory,  and  to  this  hold- 
ing there  was  in  the  opinion  no  dissent.  As 
further  conclusive  evidence  on  this  proposi- 
tion, we  may  dte  the  act  of  the  Legislature 
regulating  the  sale  of  liquors,  and  providing 
that,  where  such  sales  take  place  without 
license,  same  shall  be  regarded  as  public  nui- 
sances. See  Acts  80th  Leg.  p.  166,  c.  81. 
This  act  in  terms  provides  that  any  person, 
firm,  or  corporation  who  may  engage  or  pur- 
sue the  business  of  selling  Intoxicating  liq- 
uors, without  having  first  procured  the  nec- 
essary license,  are  declared  to  be  promoters 
of  public  nuisances,  and  may  be  enjoined  at 
the  suit  of  the  state,  and  this  shall  apply  to 
persons  who  manage  or  conduct  a  place  of 
business  where  Intoxicating  liquors  are  stor- 
ed, kept,  drank,  or  sold  In  a  local  option  ter- 
ritory. Among  other  things,  It  is  there  pro- 
vided :  "Any  person,  firm  or  corporation  who 
may,  under  the  pretense  of  selling  or  dispens- 
ing Intoxicating  liquor  on  prescription  In  any 
county  or  precinct  in  this  state  wherein  the 
sale  of  intoxicating  liquor  has  been  prohibit- 
ed by  law,  and  who  is  thus  selling  or  dis- 
pensing IntoKlcating  liquor,  violates  the  law ; 
provided.  If  on  final  hearing  such  Injunction 
)s  sustained  the  license  of  such  person  shall 


be  revoked  and  he  shall  not  thereafter  be 
permitted  to  again  pursue  such  business  for 
a  period  of  one  year."  This,  of  course,  of 
necessity  implies  the  lawfulness  and  author- 
ity for  the  grant  of  a  license  in  a  local  op- 
tion territory,  and  this  legislation  was  passed 
at  the  same  time  and  by  the  same  Legisla- 
ture that  enacted  the  Baskin-McGregor  law, 
and  demonstrates  beyond  the  shadow  of  a 
doubt  that  the  Legislature  did  not  Intend  by 
the  passage  of  the  Baskln-McGregor  bill  to 
regulate  the  sale  of  intoxicating  liquors  In 
local  option  territory,  and  by  this  i»ovislon, 
as  expressed  In  the  act  above  quoted,  it  is 
demonstrable  that  the  Legislature  did  not  In- 
tend to  repeal  the  act  with  regard  to  grant- 
ing license  in  local  option  territory.  The 
validity  of  this  last-named  act  was  express- 
ly sustained  in  a  luminous  opinion  by  Judge 
Brown,  of  the  Supreme  Court,  in  the  case  of 
Ex  parte  Dupree,  l(jp  S.  W.  493.  It  is  In- 
conceivable that  this  could  have  been  done 
If  It  could  be  held  that  the  Baskin-McGr^or 
law  had  the  effect  to  repeal  the  then  existing 
or  prior  legislation  regulating  or  affecting 
the  sale  of  intoxicating  liquors  in  local  option 
territory.  It  must,  therefore,  we  think,  be 
manifest  that  the  provisions  of  the  act  of  the 
Twenty-Fifth  Legislature  providing  for  li- 
cense in  local  option  territory  were  not  In- 
tended to  be  repealed  by  the  Baskln-McOreg- 
or  act,  and  that  by  the  expression  and  lan- 
guage contained  In  the  last-named  act,  that  no 
license  shall  issue  in  local  option  territory, 
was  meant  that  the  license  provided  under 
the  BaBkln-Mc(xregor  law  should  not  be  is- 
sued in  local  option  territory. 

3.  On  the  trial  appellant  objected  to  the 
testimony  of  certain  witnesses,  among  others, 
Kay  Roberts,  who  testified  In  substance  that 
they  had  drank  certain  Hiawatha  bought 
from  one  Tom  Bradley.  This  was  objected, 
to  on  the  grounds  that  the  testimony  was 
Immaterial,  Irrelevant,  and  calculated  to  pre- 
judice, and  did  prejudice,  the  rights  of  ap- 
pellant before  the  Jury ;  and  was  further  ob- 
jected to  on  the  ground  that  the  liquor  drank 
by  said  witness  and  the  others  named  did 
not  appear  from  the  testimony  to  be  the  Iden- 
tical liquor  sold  by  appellant,  and  did  not  ap- 
pear to  be  the  same  kind  of  liquor  sold  by 
blm.  In  approving  the  bill  evidencing  these 
objections,  the  court  makes  the  explanation 
that  the  liquor  about  which  Roberts  testified 
was  shown  by  the  testimony  to  be  the  same 
kind  of  liquor  sold  by  both  defendant  and 
Bradley.  We  find  from  the  statement  of 
facts  that  this  explanation  of  the  court  Is 
entirely  justified.  In  the  testimony  of  ap- 
pellant he  says  that  all  of  the  Hiawatha  sold 
by  him  he  bought  from  one  W.  T.  Hammer. 
Hammer  in  his  testimony  says  that  he  had 
theretofore  been  engaged  In  distributing  Hi- 
awatha In  wholesale,  and  that  he  sold  It  In 
quantities  to  defendant,  and  also  tsold  it  to 
Tom  Bradley.  One  S.  Roberts  also  testified 
that  be  was  a  traveling  -salesman  and  audi- 
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tor  for  a  brewing  company  that  made  Hia- 
watha. That  this  atnff  he  shipped  to  Mr. 
Hammer  at  Dublin,  who  was  a  distributer  or 
wholesaler.  He  describes  at  some  length  the 
method  of  making  the  drink  and  as  to  its 
manufacture  In  bulk,  and  there  is  no  sugges- 
tion In  the  evidence  at  all  by  any  one  that 
the  Hiawatha  sold  by  Bradley  and  that  sold 
by  appellant  were  different ;  on  the  contrary, 
it  is  manifest  that  they  were  the  same  liq- 
uors. 

4.  Again,  appellant  on  the  trial  objected  to 
the  testimony  of  W.  P.  Hammer,  who,  among 
other  things,  testified  as  follows:  "Sheriff 
Cox  told  me  that  there  was  considerable  stir 
about  the  sale  of  the  stuff,  and  suggested  to 
me  that  I  had  better  close  up  and  quit  the 
sale  of  it,  and  I  did  so.  I  had  the  promise  of 
the  sheriff  that  I  would  not  be  prosecuted 
if  I  would  voluntarily  stop  the  selling.  That 
Is  the  reason  I  quit  the  business."  This  was 
objected  to  by  appellant  on  the  ground  that 
it  was  immaterial,  irrelevant,  and  calculated 
to  prejudice  the  rights  of  the  defendant  be- 
fore the  Jury,  and  because  the  same  in  no 
manner  constituted  a  circumstance  against 
the  defendant  In  approving  the  bill,  the 
court  states  that  this  testimony  was  permit- 
ted by  him  after  the  defendant  had  shown 
by  Hammer  that  he  had  sold  the  same  liq- 
uors and  was  not  being  prosecuted,  and  this 
testimony  was  offered  to  explain  why  the 
witness  was  not  being  prosecuted.  No  doubt, 
if  this  testimony  had  not  been  admitted,  it 
would  have  been  urged  by  counsel  for  appel- 
lant before  tlie  Jury  that  the  fact  that  Ham- 
mer was  engaged  in  selling  the  same  liquor 
without  prosecution  was  a  strong  circum- 
stance going  to  prove  that  it  was  Igiown  to 
the  prosecuting  ofl9cers  that  in  fact  the  liq- 
uors were  not  intoxicating.  We  are  inclined 
to  believe  that  the  court  was  Justified  in  ad- 
mitting this  testimony.  If  this  were  not  true, 
it  could  nevertheless  not  have  prejudiced  ap- 
pellant in  this  case.  The  fact  that  Hammer 
was  not  being  prosecuted  a  for  having  sold 
the  same  liqaor  conld  in  the  nature  of  things 
be  no  defense  for  appellant  having  done  bo, 
If  it  was  in  fact  intoxicating. 

5.  Again,  while  the  witness  White  was  on 
the  stand,  he  testified,  over  objection  of  ap- 
pellant, among  other  tilings,  to  this  effect: 
"I  have  seen  t)eople  drunk  around  about  de- 
fendant's place  of  business,  and  have  made 
some  arrests  there.  The  people  I  saw  and 
arrested  there  were  supposed  to  be  drnnk  on 
alcohol;  they  said  they  were  drunk  on  al- 
cohol." This  testimony  was  objected  to  be- 
cause Irrelevant  and  calculated  to  prejudice 
appellant  t>efore  the  Jury,  and  because  it  did 
not  appear  from  such  testimony  that  the  par- 
ties referred  to  by  said  witness  were  drunk 
on  the  liquor  alleged  to  have  beeh  sold  by 
appellant,  and  because  it  did  not  appear 
from  said  testimony  that  said  parties  were 
drunk  on  alcohol.  In  explaining  this  bill, 
the  Judge  states  that  the  testimony  that  the 


parties  referred  to  said  th^  were  drank  on 
alcohol  was  drawn  out  by  appellant  It  is  true 
that  this  testimony,  however  adduced,  should 
and  could,  in  the  nature  of  things,  have  little 
relation  to  the  case;  but  in  the  light  of  the 
court's  explanation,  certainly  appellant  Is 
without  Just  ground  of  complaint. 

6.  On  the  trial,  appellant  proposed  to  prove 
by  the  witness  S.  Roberts  the  facts  thus  stat- 
ed In  his  bill:  "That  he  had  been  working 
with  the  brewery  which  furnished  and  man- 
ufactnred  the  Hiawatha  in  question  to  de- 
fendant for  a  period  of  14  years;  that  he 
had  been  in  and  about  the  said  brewery,  and 
was  familiar  with  the  process  of  the  manu- 
facture of  the  said  Hiawatha,  and  had  seen 
said  brewery  make  beer  and  Hiawatha ;  and 
that  he  was  informed  by  the  chemist  of  said 
brewery  that  said  Hiawatha  contained  less 
than  2  per  cent  of  alcohol,  and  that  in  no 
case  did  the  alcohol  in  said  Hiawatha  exceed 
1.85  per  cent,  and  that  same  contained  only 
1.75  per  cent  alcohol,  and  had  said  witness 
been  permitted  by  the  court  he  would  have 
BO  testified."  This  testimony  was  excluded, 
and  in  approving  the  bill  of  exceptions  the 
court  states  that  it  was  excluded  because 
the  witness  testified  that  he  had  no  knowl- 
edge of  bow  much  alcohol  was  contained  in 
the  Hiawatha,  except  what  the  brewmaster 
and  chemist  had  told  him  (witness),  and  that 
the  evidence  was  objected  to  because  hear- 
say. An  Inspection  of  the  statement  of  facts 
confirms  the  truth  of  the  explanation  made 
by  the  court,  and  in  the  light  of  this  explana- 
tion the  testimony  was  clearly  hearsay.  If 
the  witness  had  been  on  trial  and  had  sought 
to  Justify  his  own  act  of  selling  on  the 
ground  of  this  Information  from  the  chemist 
it  would  have  been  admissible,  but  not  as 
testimony  to  be  introduced  to  prove  the  non- 
intoxicating  quality  of  the  liquor. 

7.  The  seventh  ground  of  appellant's  mo- 
tion complains  of  the  following  sentence  of 
the  court's  charge:  "And  having  paid  to  the 
state  of  Texas  the  taxes  due  for  selling  such 
liquors."  This  sentence  was  singled  out  and 
objected  to  because,  as  claimed,  it  authorized 
the  Jury  to  convict  defendant  if  he  had  paid 
to  the  state  of  Texas  the  taxes  due  for  pur- 
suing such  occupation.  We  do  not  believe 
that,  taking  the  charge  of  the  court  in  which 
this  sentence  appears  as  a  whole,  it  is  sub- 
ject to  any  la.iT  criticism. 

This  language  occurs  in  the  third  para- 
graph of  the  court's  charge,  as  follows :  "Now 
if  you  find  and  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  Bob  Snead,  In 
Erath  county,  Tex.,  on  or  about  the  1st  day 
of  April,  1908,  did  sell  malt  liquors  capable 
of  producing  intoxication,  without  first  hav- 
ing obtained  a  license  therefor,  and  having 
paid  to  the  state  of  Texas  the  taxes  due  for 
Belling  such  liquors,  then  you  will  find  the 
defendant  guilty,  and  assess  his  punishment 
at  a  fine  of  not  less  than  $200  nor  more  than 
$400,  or  by  Imprisonment  in  the  county  Jail 
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for  not  less  than  10  days  nor  more  than  90 
days,  In  your  discretion."  That  the  word 
"without"  was  Intended  to  be  applied  to  the 
sentence  challenged,  "and  having  paid  to  the 
state  of  Texas  the  taxes  due  for  selling  such 
liquors,"  Is,  we  think,  too  obvious  to  need  dis- 
cussion. 

8.  There  are  some  other  Issues  and  ques- 
tions raised  in  the  appeal  which  we  have 
carefully  noted  and  examined,  and  in  respect 
to  which  we  think  there  Is  no  error  furnish- 
ing a  jnst  cause  for  reversing  the  case.  We 
have  reviewed  the  case  probably  at  more 
length  than  may  seem  necessary.  The  first 
question  discussed  is  important  and  not  free 
from  difficulty.  We  have  reviewed  the  de- 
cisions of  this  tribunal  at  great  length  for 
the  purpose  of  making  our  position  clear,  and 
as  a  basis  for  what  we  trust  will  be  a  final 
and  conclusive  decision  of  this  issue. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  conviction  Is  affirmed. 


JACKSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  March 
10,  1909.    On  Rehearing,  April  14,  1909.) 

1.  Cbiminai.  Law  (8  1144*)— Appeal  and  Eb- 
bob^Rbvikw— Pbesumption  as  to  Facts 
Not  Shown  bt  Recobd. 

Where  there  is  no  statement  of  facts  in  the 
record  on  appeal.  It  will  be  assumed  that  the 
proof  sustained  a  conviction. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  1144*] 

2.  Cbiminal  Law  (8  1097*)— Appeai/— Neces- 
siTT  OJ'  Statement  or  Facts. 

In  the  absence  of  a  statement  of  facts  on 
appeal  from  a  conviction  of  murder,  the  ques- 
tion whether  the  evidence  fails  to  show  that  ac- 
cused bore  any  malice  toward  deceased,  or  that 
he  purposely  killed  deceased,  will  not  be  re- 
viewed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  8  1097.*] 

3.  Cbiminal  Law  (S  730*)— Tbial— Remakks 

OF     PBOSECTJTINa     ATTOBNEY  —  ACTION     OF 
COTTET. 

In  a  prosecution  for  murder  the  prosecut- 
ing attorney  commented  on  the  appearance  of 
the  accused,  and  the  jury  were  instructed  not 
to  consider  any  argument  not  on  the  evidence, 
and  that  counsel  had  no  right  to  abuse  accused 
or  make  any  remark  as  to  his  xiersonal  appear- 
ance. The  prosecuting  attorney  commented  on 
the  probable  influence  Drought  to  hear  on  one  of 
the  witnesses  for  defendant,  and  was  again  ad- 
monished to  confine  himself  to  the  facts,  and  the 
jury  were  instructed  not  to  consider  the  argu- 
ment of  counsel  not  based  upon  the  facts.  Held, 
that  the  remarks  of  counsel  constituted  no 
ground  for  reversal  of  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  <  1698;    Dec.  Dig.  8  730.»] 

4.  Obikinai,  Law  (8  721%*)  —  Tbiai,  — Rb- 
mabks  of  Counsel. 

A  statement  by  the  prosecuting  attorney  to 
the  jury  in  a  murder  case  that  if  he  believed 
the  accused  was  innocent  he  would  move  to  dis- 
miss the  case,  and  a  comment  on  the  fact  that 
accused's  father,  who  was  the  first  one  to  ar- 
rive on  the  scene  of  the  murder  after  it  was 


committed,   was   not  called  by   defendant,   ava 
within  the  province  of  the  prosecuting  attorney. 
[Eld.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1673;    Dec.  Dig.  8  721%.*] 

Appeal  from  District  Court,  Polk  County; 
L.  B.  Hightower,  Judge. 

Smithy  Jackson  was  convicted  of  murder, 
and  appeals.    Afi^med. 

F.  J.  McCord,  Asst  Atty.  G«n.,  for  tb« 
State. 

RAMSEY,  J.  Appellant  was  indicted  In 
the  district  court  of  Polk  county  on  a  charge 
of  the  murder  of  one  Gerdle  Jackson.  He 
was  tried  on  December  14,  1908,  and  con- 
victed of  murder  In  the  first  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  life. 

1.  As  the  record  cornea  to  us,  there  Is  no 
statement  of  facts,  and  it  must,  of  course, 
be  assumed  that  the  proof  justified  and  sus- 
tained the  verdict  and  Judgment  of  convic- 
tion. There  is  no  complaint  in  the  motion  for 
new  trial  of  the  charge  of  the  court,  nor  up- 
on an  examination  of  same  does  It  seem  that 
It  Is  subject  to  any  objection  or  criticism. 

2.  The  fifth  ground  of  the  motion  Is  based 
on  the  charge  that  the  verdict  of  the  jury 
Is  contrary  to  the  law  and  evidence,  and  Is 
supiwrted  by  neither  the  law  nor  the  evi- 
dence. In  this:  that  the  greater  weight  and 
preponderance  of  the  evidence  falls  to  show 
that  appellant  at  the  time  of  the  homicide 
bore  any  malice  toward  the  deceased,  nor 
does  It  show  that  he  purposely  killed  his  wife, 
but  that  the  greater  weight  and  preponder- 
ance of  the  evidence  does  show  that  the  de- 
fendant killed,  or  that  the  gun  which  was  fir- 
ed and  produced  her  death  was  accidentally 
fired,  and  that  there  was  no  Intention  on  his 
part  to  kill  or  shoot,  the  deceased,  but  that 
the  gun  was  accidentally  discharged  In  a 
scuffle  between  the  defendant  and  the  deceas- 
ed in  which  appellant  was  attempting  to  take 
the  gun  from  his  wife.  It  needs  no  citation 
of  authorities  to*  support  the  statement  that. 
In  the  absence  of  a  statement  of  facts,  this 
ground  of  the  motion  cannot  be  reviewed. 

3.  The  only  remaining  matters  urged,  ei- 
ther In  the  motion  for  new  trial  or  shown  by 
bill  of  exceptions,  relate  to  complaints  made 
of  the  argument  of  the  county  and  district 
attorneys.  It  Is  urged  In  the  motion,  and  the 
bin  shows.  In  substance,  that  In  the  course 
of  the  discussion  of  the  case  Mr.  C.  Bethea, 
county  attorney,  among  other  things,  said  to 
the  jury:  "Think  of  the  defendant  In  this 
case;  this  brute,  this  missing  link  In  the 
chain  of  beings."  On  objection  being  made 
to  this  character  of  argument  or  kind  of 
statement,  the  court  Instructed  the  Jury  as 
follows : ,  "Gentlemen  of  the  Jury,  yon  are  In- 
structed not  to  consider  any  argument  not 
upon  the  facts  or  evidence  In  this  case. 
Counsel  has  no  right  to  vilify  or  abnae  an 
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accnsed  on  trial,  nor  make  any  remark  as  to 
his  personal  appearance,  and  the  Jury  will 
not  consider  such  remark  of  counsel."  Again, 
In  the  closing  discussion,  J.  L.  Manry,  dis- 
trict attorney,  made  the  following  statement : 
"Judge  Bolshousen,  one  of  the  counsel  for 
the  defendant,  says,  'Tou,  gentlemen  of  the 
jury,  should  not  toy  this  case  by  what  I  say, 
nor  by  what  any  other  counsel  in  this  case 
may  say.'  I  am  not  under  oath,  neither  is  the 
district  attorney,  but  I  say  that,  when  I  took 
the  oath  of  office  as  district  attorney,  I  then 
swore  that  I  would  see  that  justice  was  done 
to  the  innocent  as  well  as  the  guilty,  and, 
so  help  me  God,  I  have  done  so,  and  so  long 
as  I  represent  this  constituency  I  will  con- 
tinue to  do  80.  I  iiare  the  right  to  file  a 
motion  to  dismiss  a  case  when  I  thiuk  the 
defendant  is  not  guilty ;  I  always  file  mo- 
tioius  to  dismiss,  as  you,  or  some  of  you,  may 
know,  and  as  his  honor  on  the  bench  knows, 
and,  if  the  defendant  was  innocent  in  this 
instance,  I  would  do  so  in  this  case."  On 
objection  being  made,  the  court  stated  to  the 
jury  that  counsel  should  stick  to  the  facts  in 
the  case.  There  was  no  charge  requested  by 
counsel  for  the  appellant  Instructing  the  ju- 
ry to  disregard  these  remarks.  While  we 
believe  It  is  the  better  practice  not  to  indulge 
in  such  vehement  expressions  of  personal 
opinion,  after  all,  the  statement  complained 
of  was  no  more  than  a  vigorous  assurance  on 
the  part  of  counsel  for  the  state  of  his  belief 
in  the  guilt  of  the  appellant,  and  the  further 
assurance  that  if  he  had  believed  him  inno- 
cent he  would  have  dismissed  the  case. 

4.  Again,  in  the  course  of  his  argument, 
Mr.  Manry  used  this  language:  "The  wit- 
nesses the  state  has  put  on  the  stand  and  who 
testified  to  the  material  facts  in  this  case 
are  not, related  to  either  party;  they  are 
Houston  Butler  and  Barnes  Howard ;  they 
are  disinterested;  but  who  are  the  princi- 
pal witnesses  for  the  defendant?  They  are 
old  Iiou  Jackson,  the  wife  of  the  father  of  the 
defendant,  and  the  defendant  himself.  Wliy 
did  not  the  counsel  for  tlie  defendant  put 
Milton  Jackson  (father  of  the  defendant)  on 
the  stand?  The  proof  shows  that  Milton  was 
bis  father,  that  he  was  on  his  gallery  in  sight 
of  the  defendant's  house  and  was  the  first 
to  get  to  the  deceased  after  she  was  shot,  and 
who  knows  more  about  this  case  than  any 
one  else.  Milton  Jackson  is  here  in  attend- 
ance on  the  court  as  a  witness ;  why  did  not 
the  counsel  put  him  on  the  stand?  They 
know  that  they  could  not  afford  to  do  it, 
and  I  know  it,  and  you  know  it  Old  Mil- 
ton Jackson  has  not  testified,  and  they  dare 
not  put  him  on  the  stand."  Objection  was 
made  to  this  argument  The  bill  recites  that 
the  district  attorney  turned  and  said  to  the 
court:  "I  was  discussing  the  fact  that  the 
defendant  did  not  put  his  father  on  the 
stand."  Whereupon  the  court,  in  addressing 
the  district  attorney,  said,  "Go  ahead."  The 
argument  of  the  district  attorney  was  well 
within  hia  rights.    The  failure  of  a  defend- 


ant to  place  upon  the  witness  stand  one  so 
closely  related  to  him  as  his  father,  who  is 
shown  to  be  present,  and  who  must,  in  the 
nature  of  things,  have  been  advised  of  the  cir- 
cumstances of  the  crime  charged,  is  a  prop- 
er subject  of  comment  and  discussion.  In 
ordinary  ezi)erience  the  inference  is  fair  that 
the  testimony  of  the  person  so  related  would 
have  been  unfavorable.  Even  under  our 
strict  construction  in  respect  to  the  testimo- 
ny of  the  wife,  it  has  been  held  that  the  fail- 
ure df  the  defendant  to  use  her  as  a  witness, 
where  the  circumstances  show  she  would  have 
known  the  facts  in  the  case,  is  a  proper  sub- 
ject of  comment.  Again,  In  the  course  of  the 
discussion,  the  district  attorney  used  this 
language:  "They  ask  you  to  take  the  testl- 
mouy  of  old  Lou  Jackson  and  acquit  the  de- 
fendant of  this  crime.  I  say  to  you,  gentle- 
men of  the  jury,  that  old  Lou  Jackson  is  the 
wife  of  Milton  Jackson  (the  father  of  this 
defendant),  and  if  this  defendant  is  a  chip 
off  of  the  old  block,  then  Lou  Jackson  was 
afraid  to  tell  the  truth;  she  was  afraid  that 
she  would  go  the  way  defendant's  wife  did." 
The  bill  recites  that,  when  this  language  was 
used,  counsel  for  appellant  objected ;  but 
the  district  attorney,  without  heeding  such 
objection,  continued  his  remarks.  Whereup- 
on counsel  for  appellant  addressed  the  court, 
insisting  that  appellant  was  entitled  to  be 
heard,  and  that  It  was  not  proper  for  the 
district  attorney  to  use  such  remarks  to  the 
Jury.  Whereupon  the  cotirt  said  he  did  not 
hear  or  understand  what  the  remarks  were 
that  the  district  attorney  had  made  to  the 
jury ;  that  Mr.  Manry  then  stated  and  explain- 
ed to  the  court  that  appellant's  counsel  were 
correct  as  to  what  he,  the  district  attpmey, 
had  said,  only  that  they  did  not  go  far 
enough.  In  that  he  was  explaining  to  the  Ju- 
ry the  reasonable  and  probable  Influence  sur- 
rounding the  witness  Lou  Jackson.  At  this 
Juncture  counsel  for  appellant  requested  the 
court  to  instruct  the  jury  not  to  consider  such 
remarks.  Whereupon  the  court  admonished 
the  district  attorney  to  confine  himself  to 
the  facta  in  the  case,  and  orally  Instructed 
the  jury  not  to  consider  the  argument  of 
counsel  not  based  upon  the  facts.  There 
was  no  request  for  additional  instructions  in 
writing  touching  this  matter.  While  it  may 
be  and  probably  is  true  that  the  statements 
last  above  quoted  were  not  justified  by  the 
record,  we  can  conceive  a  state  of  case  where 
they  would  not  have  been  specially  improper, 
and  this  condition  of  the  testimony,  for  aught 
we  know,  may  have  existed.  We  have  re- 
viewed the  matters  complained  of  at  greater 
length  than  their  importance  requires,  and 
have  done  so  only  because  of  the  grave  pen- 
alty assessed. 
The  Judgment  is  affirmed. 

On  Rehearing. 

This  case  was  affirmed  at  the  late  Dallas 
term.  When  the  case  was  considered  on 
original  submission,  the  clerk  of  this  court 


Digitized  by 


Google 


992 


117  SOUTHWESTBBN  RErPORTBR. 


(Tex. 


at  Tyler  had  Inadvertently  failed  to  send  to 
Dallas  the  statement  of  facts  which  had  been 
properly  filed  In  the  court  below  and  duly 
certified  to  this  court 

Tlie  motion  for  rehearing  reasserts  the 
proposition,  which  was  presented  In  the  court 
below,  that  the  verdict  of  the  Jury  was  con- 
trary to  the  law  and  unsupported  by  the  evi- 
dence, in  that  it  failed  to  show  that  the  kill- 
ing was  purposely  done,  and  that  the  evi- 
dence did  not  sustain  the  conviction  of  mur- 
der In  the  first  degree.  We  have  treated,  in 
considering  the  motion  for  rehearing,  the 
statement  of  facts  as  being  duly  filed,  and  as 
If  It  had  reached  us  in  due  order.  The  evi- 
dence raises  the  issue  that  the  killing  was 
accidental,  and  there  is  strong  evidence  tend- 
ing to  sustain  this  view;  but  in  view  of  the 
fact  that  appellant  had  been  frequently  sep- 
arated from  his  wife,  had  been  living  In  open 
and  fiagrant  adultery  with  another  woman, 
had  made  frequent  and  recent  threats  to  kill 
his  wife,  we  are  not  prepared  to  hold  that 
the  verdict  of  the  Jury  was  without  evidence 
to  support  It.  We  deem  It  unnecessary  to 
recapitulate  the  evidence  here,  but  after  a 
careful  examination  of  the  entire  case,  In 
the  light  of  the  whole  record,  considering  the 
facts  as  they  appear  in  the  statement  of 
facts,  we  ,would  not  feel  authorized  to  set 
aside  the  verdict  of  the  Jury  and  reverse  the 
case  .on  this  ground. 

The  other  questions  are  fully  discussed  in 
the  original  opinion,  and  require  no  further 
elaboration. 

The  motion  for  rehearing  is  accordingly 
overruled. 


INTERNATIONAL  &  G.  N.  R.  CO.  v.  WASH- 
INGTON. 
(Court  of  Civil  Appeals  of  Texas.     Feb.   24, 

190d.    Rehearing  Denied  March  SI,  1909.) 
1.  Cabbikbs  (§  321*)— Action  ivb  AjBSaui,t- 

ino   PASSENOEK— iNSTBUCnONS. 

In  an  action  by  a  passenger  for  an  assanlt 
by  a  iMrter  on  defendant's  train,  the  court  in- 
structed to  find  for  defendant  if  plaintiff  as- 
saulted the  porter,  and  the  porter  In  repelling 
the  attack  stniak  him,  and  exercised  that  degree 
of  care  In  repelling  the  attack  which  a  very 
cautious  person  would  have  exercised  under 
the  same  circumstances,  and,  if  he  did  not 
exercise  such  care,  to  find  for  plaintiff.  The 
court  refused  a  requested  instruction  to  find 
for  defendant  if  plaintiff  assaulted  the  porter 
with  an  open  knife,  and  the  porter  in  self-de- 
fense struck  him  with  his  fist,  and  used  no  more 
force  than  was  necessary  to  repel  the  assault, 
and  that  what  he  did  was  necessary  to  repel 
the  assault,  and  a  person  of  ordinary  prudence 
in  the  exercise  of  the  care  mentioned  in  the 
court's  charge  would  have  done  as  the  porter 
did  in  repelling  an  assault.  Held,  that  the  re- 
quested instruction  should  have  been  given,  be- 
cause it  presented  the  law  of  self-defense  more 
•pecifically  and  affirmatively  than  did  the  court's 
charge,  though  both  instructions  placed  on  de- 
fendant a  trreater  burden  than  did  the  law. 

[E!d.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.   i  321.*] 


2,  Cabbiebs  (S  283*)— Deobee  or  Cabe  as  to 
Passer  OEB  Assattltbd  in  Self- Defense. 
Where  a  passenger  is  assaulted  by  a  train- 
man in  self-defense,  the  high  degree  of  care 
which  applies  to  carriers  in  other  cases  where 
passengers  are  injured  does  not  apply. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  H  1119-1124;   Dee.  Dig.  {  283.*] 

Appeal  from  District  Conrt,  McLennan 
County;  Marshall  Snrratt,  Judge. 

Action  by  King  Washington  against  the 
International  &  Oreat  Northern  Railroad 
Company.  From  a  Judgment  for  plalntlfl; 
defendant  appeals.    Reversed. 

King  &,  Morris  and  Baker  &  Thomas,  for 
appellant  Tom  M.  Hamilton  and  J.  W. 
Cocke,  for  appellee. 

KEY,  J.  In  this  case  appellee  recovered 
a  verdict  and  Judgment  against  appellant 
for  $250  as  damages  for  an  assault  made 
upon  him  while  a  passenger  by  a  porter  on 
appellant's  train.  There  was  testimony  tend- 
ing to  show  that  the  plaintiff  made  an  as- 
sault upon  the  porter  with  a  knife,  and  that 
the  porter  acted  in  self-defense.  On  that 
phase  of  the  case  the  trial  court  Instructed 
the  Jury  as  follows:  "If  yon  believe  from 
the  evidence  that  the  plalntUF  assaulted  the 
defendant's  said  porter,  and  that  said  portw 
in  repelling  such  attack  struck  the  plainUfl 
and  thereby  injured  him,  and  that  in  so 
doing  he  exercised  that  high  degree  of  care 
to  avoid  injuring  plaintiff  hereinbefore  charg- 
ed to  have  been  his  duty — in  other  words, 
if  yon  believe  that  he  exercised  that  de- 
gree of  care  in  repelling  the  attack  which 
a  very  cautious  and  prudent  person  would 
have  exercised  towards  plaintiff  nnder  the 
same  or  similar  circumstances  to  avoid  injur- 
ing him— then.  If  yon  so  find,  you  will  find 
for  the  defendant;  but  In  this  connection 
you  are  instructed  that  If  you  should  find 
that  plaintiff  did  make  an  assanlt  upon  de- 
fendant's porter,  unless  you  find  that  said 
porter  exercised  that  high  degree  of  care  to 
avoid  injuring  him  In  repelling  said  attack 
that  a  very  cautious  and  prudent  person 
would  have  exercised  towards  plaintiff  nn- 
der the  same  or  similar  circumstances,  then 
you  cannot  find  for  defendant  imder  this 
paragraph." 

Appellant  requested,  and  the  court  refused, 
the  following  Instruction:  "If  yon  beUeve 
from  the  evidence  that  defendant's  porter 
was  assaulted  by  the  plaintiff  with  an  opeu 
knife  in  his  hand,  and  that  the  defoidant's 
pwter,  in  defense  of  himself  and  hla  person, 
struck  the  plaintiff  with  his  fist,  and  that 
said  porter  did  not  use  any  more  force  or 
resistance  than  was  necessary  to  repel  plain- 
tiff's assault.  If  any,  and  yon  believe  that, 
which  you  may  find  he  did,  was  necessary 
to  repel  said  assault  If  any,  and  that  a  per- 
son of  ordinary  prudence  in  the  exercise  of 
the   care   mentioned    in    the   court's   charge 
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would  have  done  as  did  defendant's  porter 
In  repelling  the  said  assault.  If  any,  you 
win  find  for  defendant"  But  one  assign- 
ment of  error  Is  presented  in  appellant's 
brief,  and  It  complains  of  the  refusal  of  the 
requested  instruction.  We  think  appellant 
had  the  right  to  have  the  requested  Instruc- 
tion given  because  It  would  have  presented 
the  law  of  self-defense  more  specifically  and 
afflrrnatlvely  than  did  the  court's  charge. 
However,  we  are  of  the  opinion  that  both 
the  charges,  the  one  given  by  the  court  and 
the  one  refused,  placed  upon  appellant  a 
greater  burden  than  did  the  law.  In  Rail- 
way Co.  V.  Jopes,  142  U.  S.  24,  12  Sup.  Ct. 
109,  35  L.  Ed.  919,  which  is  quite  similar  to 
this  case,  the  Supreme  Court  of  the  United 
States  held  that  if  the  conductor  of  the  rail- 
way acted  In  self-defense  in  shooting  the 
plaintier,  who  was  a  passenger,  that  the  rail- 
way company  was  not  liable,  and  that  the 
doctrine  of  the  high  degree  of  care  which 
applies  In  other  cases  when  a  passenger  Is 
Injured  had  no  application.  In  Railway  Co. 
V.  La  Prelle,  27  Tex.  OIv.  App.  496,  65  S.  W. 
48S,  this  court  recognized  and  announced 
the  same  doctrine.  But  if  it  should  be  held 
that  by  requesting  the  refused  Instruction 
appellant  acquiesced  in  and  adopted  the  de- 
gree of  care  mentioned  in  the  court's  charge, 
still  the  refused  Instruction  constituted  a 
more  direct  application  of  the  law  to  the 
case  as  developed  by  the  testimony,  and  the 
court  erred  in  refusing  it.  Railway  Co.  t. 
McGlamory,  89  Tex.  635,  35  S.  W.  1058. 

For  the  error  pointed  out,  the  judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


MUELLER  et  al.  v.  BELL  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  3, 
1909.    Rehearing  Denied  March  31,  1909.) 

1.  Bbokebs  (§  55*)— Sale  of  Real  Estate- 
Right  TO  Commissions  —  Employment  of 
Sevebai.  Agents. 

The  employment  of  an  agent  to  sell  real 
estate  does  not  preclude  the  employment  of 
others,  and,  where  more  than  one  is  employed, 
the  first  to  effect  a  sale  is  entitled  to  the  com- 
mission. 

[Ed.    Note.— Eor   other    cases,    see    Brokers, 
Cent.  Dig.  i§  82,  83;    Dec.  Dig.  §  55.  •] 

2.  Bbokebs  (§  48*)— Commissions  fob  Sale 
OF  Real  Estate— Necessitt  of  Effecting 
OB  Pbocusino  Sale. 

An  action  by  a  real  estate  brolcer  for  com- 
missions will  not  lie  till  he  has  effected  or  pro- 
cared  a  sale. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent.  Dig.  {  66 ;   Dec.  Dig.  §  48.*] 

3.  Contbacts  (S  47*)- Considebation  as  Es- 
sential INOBEDIENT. 

A  consideration  is  an  essential  ingredient 
of  a  contract. 

[Ed.    Note. — For   other   cases,   see   Contracts, 
Cent.  Dig.  §  220;    Dec.  Dig.  g  47.*] 


4.  Bbokeba  ({  40*)— Salk  or  Real  Estate— 
.  Rioqr  OF  Thibd  Persons  to  Commissions. 

One  who  is  the  procuring  cause  of  a  sale  of 
real  estate,  but  not  himself  the  agent  of  the 
owner,  is  not  entitled  in  his  own  right,  as 
against  the  owner,  to  any  of  the  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  38;    Dec  Dig.  i  40.*] 

5.  Bbokebs   (i  55*)— Sale  of  Real  Estate 

THBOUGH    SUBAOENT  —  RiOBT   TO    COMMIS- 
SION. 

If  brokers  effect  a  sale  of  land  through  a 
snbagent,  they  are  entitled,  under  their  con- 
tract with  the  owner,  to  the  commission,  and 
have  a  right  to  demand,  on  notifying  him  of 
the  Bubagency,  that  he  pay  them,  and  not  the 
subagent,  on  consummation  of  the  sale,  and  it 
would  make  no  difference  in  such  case  whether 
he  agreed  to  pay  it  to  them  or  not,  or  whether 
or  not  the  subagent  was  paid  anything. 

[Ed.  Note.— For  other  cases,  ■  see  Brokers. 
Cent  Dig.  U  82-84;    Dec.  Dig.  (  55.*] 

6.  Appeal  and  Ebbob  (8  1002*)— Review- 
Conflicting    Evidence  —  Conclusiveness 

or  VlfBDICT. 

Where  the  evidence  would  authorize  a  find- 
ing either  waj  as  to  a  material  fact,  it  is  purely 
a  matter  of  fact  for  the  jury  to  decide,  and  the 
appellate  court  is  not  authorized  to.  set  aside 
the  verdict  in  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3935 ;    Deo.  Dig.  f  1002.*] 

Appeal  from  Karnes  County  Court;  A.  J. 
Parker,  Judge. 

Action  by  C.  L.  Bell  and  another  against 
Henry  Mueller  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

This  suit  was  brought  by  appellees,  C.  L. 
Bell  and  D.  O.  Klingemann,  against  the  ap- 
pellants, Henry  Mueller  and  Albert  Schroe- 
der,  to  recover  the  sum  of  $386.60.  The 
grounds  upon  which  the  judgment  was 
sought  will  appear  from  the  allegations  in 
plaintiflTs'  petition,  which  are.  in  substance, 
as  follows:  That  on  August  25,  1007,  piain- 
tiffs,  under  the  firm  name  of  Bell  &  Klinge- 
mann, were  engaged  In  selling  lands  as 
agents  for  those  who  desired  to  sell  such 
property;  that  on  said  date  Henry  ^lueller 
owned  a  tract  of  386%  acres  situated  In 
Karnes  county,  and  employed  plaintiffs  to 
sell  the  same  at  a  net  price  of  $35  per  acre, 
plaintiffs  to  receive  all  over  that  price  they 
should  sell  the  tract  for;  that  on  August  29, 
1907,  the  defendant  Schroeder  represented 
to  them  that  he  had  a  prospective  purchaser 
for  the  land,  whose  name  was  Charles  Bur- 
rell,  and  proposed  to  assist  plaintiffs  In  sell- 
ing the  land  to  Burrell,  or  any  one  else,  if 
they  would  pay  him  $100  out  of  their  com- 
missions; and  that  thereupon  they  entered 
Into  a  verbal  contract  with  him,  whereby 
Schroeder  agreed  to  assist  plaintiffs  In  sell- 
ing the  land  to  Burrell,  or  any  one  else,  at 
the  price  of  $37  per  acre,  plaintiffs  agreeing 
to  pay  him  $100  for  his  services  in  event  of 
his  assistance  in  making  the  sale,  to  be  paid 
out  of  the  commissions  received  by  them 
after  consummation  of  the  sale;  that  imme- . 
diately  thereafter  Schroeder,  with  the  intent 
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to  defraud  plaintiffs  out  of  their  commls- 
Blons,  went  with  Burrell  to  Hays  county, 
where  Mueller  resided,  and  represented  to 
him  (Mueller)  that  Burrell  would  purchase 
the  land  at  $36.60  per  acre;  that  Mueller 
then,  on  September  3,  1907,  came  to  see 
plaintiffs,  and  Informed  them  of  Burrell's 
offer  to  purchase  through  Schroeder,  and 
was  thereupon  Informed  by  plaintiffs  that 
Schroeder  was  acting  with  them  In  making 
such  sale,  and  that,  if  the  sale  was  closed, 
Schroeder  was  to  receive  $100  of  the  com- 
missions; that  thereupon  Mueller  assured 
them  that  if  he  made  the  sale  to  Burrell 
through  Schroeder,  he  (Mueller)  would  re- 
tain all  the  commissions,  to  wit,  $SS6.60,  and 
pay  the  same  to  plaintiffs,  leaving  them  to 
settle  with  Schroeder,  to  which  plalntUfs 
agreed;  that  plaintiffs  heard  nothing  from 
Mueller  nor  Schroeder  until  several  dajrs 
afterwards,  when  they  were  informed  that 
Mueller  had  sold  the  land  to  Burrell  for  $36 
per  acre;  that  plaintiffs  then  demanded  of 
Mueller  their  commissions  of  $386.60,  who 
then  Informed  them  that  he  had  paid  the 
commission  to  Schroeder,  and  for  Chat  rea- 
son he  refused  to  pay  plaintiffs  anything; 
that  Albert  Schroeder  and  Henry  Mueller 
entered  into  an  agreement  by  which  they 
sought  to  defraud  plaintiffs  of  their  commis- 
sion, and  are  still  acting  together  in  such 
fraudulent  transaction;  that  if  Mueller  paid 
the  commission  to  Schroeder,  as  he  claims, 
be  did  so  against  the  xrasitlve  Instructions  of 
plaintiffs,  and  in  violation  of  his  agreement 
with  them  that  he  would  not  do  so,  and  that 
if  Mueller  did  so  pay  Schroeder,  Schroeder 
promised  and  agreed  to  become  personally 
liable  for  the  payment  of  the  amount  to 
plaintiffs,'  and  to  hold  Mueller  harmless 
against  any  judgment  that  might  be  recover- 
ed for  the  same  by  plaintiffs;  that,  though 
often  requested  to  pay  plaintiffs  said  sum 
of  money,  Schroeder  has  failed,  and  still  re- 
fuses, so  to  do.  Wherefore  plaintiffs  alleged 
that,  if  Mueller  did  pay  the  whole  of  the 
commissions  to  Schroeder,  then  the  latter  is 
liable  to  them  in  the  sum  of  $386.00,  and 
that  Mueller  is  also  liable  to  them  in  said 
sum,  and  that  if  Mueller  did  not  pay  any 
portion  of  the  commission  to  Schroeder,  then 
Mueller  and  Schroeder  are  liable  to  jdalntiffs 
for  said  siun. 

The  defendant  Mueller  answered  by  gen- 
eral and  special  exceptions  to  plaintiffs'  peti- 
tion, by  a  general  denial,  and  pleaded  spe- 
cially that  in  August,  1907,  he  was  the  own- 
er of  the  land  referred  to  in  plaintiffs'  peti- 
tion, and  that,  desiring  to  sell  the  same,  he 
conferred  with  several  real  estate  agents, 
among  whom  were  plaintiffs  and  John  Hart- 
man,  in  respect  to  effecting  a  sale  thereof, 
and  offered  to  give  the  first  party  who  actu- 
ally sold  the  land  for  him  all  it  sold  for 
above  $35  per  acre;  that  he  made  no  exclu- 
sive contract  in  regard  thereto  with  any 
agent,  it  t)eing  understood  that  the  first  one 
who   should    actually   consummate   a    sale 


would  be  entitled  to  the  compensation  above 
stated;  that  afterwards,  in  August  or  Sep- 
tember, 1907,  Albert  Schroeder  repres«ited 
to  him  that  he  bad  a  purchaser  for  the  land. 
If  satisfactory  terms  could  be  agreed  upon; 
that  such  terms  were  then  agreed  upon,  and 
Schroeder  was  Instructed  to  go  ahead  and 
close  the  sale;  that  he  (Mueller)  then  went 
to  Karnes  county,  and  while  there  Informed 
plaintiffs  of  the  contemplated  sale  of  the 
land  by  Schroeder  to  Burrell;  that  tha«up- 
on  plaintiffs  stated  that  Schroeder  was  in 
their  employ  and  working  for  them  In  tbe 
matter,  and  was  to  receive  only  a  part  of 
the  commission;  that,  without  seeing  Schroe- 
der, he  (Mueller)  returned  to  his  home  In 
Hays  county,  and  the  deal  with  Burrell  was 
finally  closed  by  Schroeder  and  the  sale 
made;  that  thereupon  Schroeder  came  to 
him  and  demanded  his  commission;  that  he 
then  told  Schroeder  that  a  portion  of  the 
commission  was  claimed  by  plaintiffs,  upon 
the  assumption  that  he  was  acting  for  them 
in  effecting  the  sale;  that  Schroeder  denied 
that  he  was  acting  for  plaintiffs  in  the  trans- 
action, but  claimed  he  was  acting  for  John 
Hartman,  one  of  defendant's  authorized 
agents,  and  brought  Hartman  before  defend- 
ant, who  then  corroborated  his  statement  by 
declaring  that  Schroeder  was  acting  for  him 
in  the  matter;  and  that  Hartman  and 
Schroeder  then  demanded  of  him  a  commis- 
sion of  $1  per  acre,  the  land  having  been 
sold  at  $36  per  acre;  that,  believing  Hart- 
man and  Schroeder  were  acting  in  good  i 
and  that  Bell  &  Klingemann  were  mistaken 
in  the  matter,  he  then  paid  the  entire  com- 
mission to  Hartman  and  Schroeder.  and  took 
their  receipt  for  the  same;  that  before  mak- 
ing the  payment  Hartman  and  Schroeder,  for 
the  purpose  of  inducing  him  to  make  tbe 
same,  represented  to  him  that  they  were  tbe 
persons  justly  entitled  thereto,  and  agreed 
to  guarantee  and  protect  bim  against  the 
claim  of  any  other  parties  to  the  commis- 
sion; that  he  (Mueller)  acted  in  good  faith 
in  paying  the  commission  to  Hartman  and 
Schroeder,  and  believed,  and  still  believes, 
that  they  were  justly  entitled  to  receive  the 
same;  that  the  only  person  who  had  con- 
ducted any  of  the  negotiations  leading  np  to 
the  sale  was  Schroeder,  and  that  it  was  fully 
consummated  by  him;  that  plaintiffs  were 
not  known  in  the  transaction,  nor  were  they 
mentioned  by  Schroeder,  nor  did  they  per- 
form any  character  of  service  in  or  about 
the  sale,  nor  were  they  active,  efficlmt 
agents  or  the  procuring  cause  of  tbe  sale, 
that  Schroeder  consummated  and  completed 
the  sale,  and  performed  all  the  services  con- 
cerning the  same,  and,  so  far  as  known  to 
defendant,  be  was  the  only  person  entitled 
to  any  part  of  the  commission,  save  plain- 
tiffs' statement  that  they  were  entitled  to  a 
portion  thereof  under  their  contract  with 
Schroeder,  which  statement  Schroeder  de- 
nied, but  admitted  that  be  was  acting  under 
a  contract  with  Hartman;    that  defendant 
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bad  the  right  to  believe  Schroeder  and  Hart- 
man — did  believe  them — and  paid  the  money 
In  good  jTaith  to  Schroeder,  who  actually 
made  the  sale,  and  to  Hartman,  under  his  In- 
structions, and  that  he  (Mueller)  owes  no 
part  thereof  to  plaintiffs,  nor  to  any  one 
else. 

The  defendant  Mueller  also  made  John 
Hartman  a  party  defendant  to  the  action, 
and.  In  a  cross-action  against  him  and 
Schroeder,  after  alleging  the  payment  of 
$386.60  to  them,  under  the  dreumstances 
averred  In  hla  answer,  as  commissions,  he 
alleged  that  a  portion  of  said  commission  Is 
claimed  by  Bell  &  KUngemann,  under  a  con- 
tract with  Schroeder;  that  If  Schroeder  and 
Hartman  are  not  entitled  to  the  commis- 
sion, and  plaintiffs  are,  then  Schroeder  and 
Hartman  have  ■wrongfully  received  from 
him  (Mueller)  the  sum  of  $386.60,  which  they 
Induced  him  to  pay  by  false  and  fraudulent 
representations,  which  he  believed  and  re- 
lied upon  aa  true,  made  by  them  for  the  pur- 
pose of  deceiving  him,  when  they,  and  each 
of  them,  knew  the  same  to  be  false,  and  that 
be  acted  upon  said  representations  to  his 
damage,  and  is  entitled  to  Judgment  over 
against  Hartman  and  Schroeder  for  any  sum 
that  may  be  adjudged  against  him  in  favor 
of  plaintiffs.  He  also  alleged  in  bis  cross- 
bill that,  prior  to  the  payment  of  said  sum  to 
Hartman  and  Schroeder,  they  Jointly  agreed 
and  guaranteed  to  protect  him  against  the 
claims  of  any  other  parties  for  said  commis- 
sion, and  that  If  the  same,  or  any  part  there- 
of, is  adjudged  against  him,  they  are  liable 
to  him  for  a  like  sum  on  their  guaranty  to 
protect  him  against  such  Judgment. 

The  defendants  Schroeder  and  Hartman 
appeared  and  answered  plaintiffs'  petition  by 
general  and  special  exceptions,  a  general  de- 
nial, and  pleaded  specially  tbtit  In  August, 
1907,  the  defendant  Mueller  agreed  with 
Hartman  that,  If  he  would  sell  the  land  re- 
ferred to 'In  plaintiffs'  petition,  he  (Mueller) 
would  pay  hlin  as  a  commission  all  that  was 
received  for  the  land  over  the  sum  of  $35 
per  acre;  that  Mueller  made  no  exclusive 
contract  with  Hartman,  or  with  any  other 
person.  It  being  understood  that  the  first  one 
who  actually  consummated  a  sale  should  be 
entitled  to  such  commission ;  that  some  time 
In  August  or  September,  1907,  after  the 
agreement  above  mentioned  was  made,  the 
defendant  Informed  Mueller  that  he  had  se- 
cured a  purchaser  for  the  land  if  the  terms 
could  be  agreed  upon;  that  the  terms  were 
agreed  upon,  and  Schroeder  closed  a  sale  of 
the  land  with  Burrell  at  $36  per  acre;  that 
Schroeder,  in  making  the  sale,  was  acting 
for  Hartman,  and  not  In  any  manner  for 
plaintiffs ;  that  he  was  the  only  person  who 
conducted  the  negotladons  for  the  sale,  and 
that  it  was  finally  consummated  by  him ; 
that  plaintiffs  were  not  known  in  the  trans- 
action, and  did  not  perform  any  character 
of  service  In  or  about  said  sale,  and  were 


not  the  active,  efDclent  agents  or  procuring 
cause  of  the  same;  and  that  Schroeder,  as 
the  agent  of  Hartman,  consummated  and 
completed  the  sale,  and  performed  all  the 
services  concerning  the  same,  and  is  the  on- 
ly person,  except  Hartman,  entitled  to  the 
commissions. 

These  defendants  filed  no  answer  to  defend- 
ant Mueller's  cross-bill  against  them.  And 
they  announced  in  open  court  that  no  defense 
was  made  by  them  to  the  cross-action.  The 
general  and  special  exceptions  of  the  several 
defendants  to  plaintiffs'  petition  having  been 
presented  to  and  overruled  by  the  court,  the 
case  was  tried  before  a  Jury,  who  returned 
a  verdict  in  favor  of  plaintiffs  against  Henry 
Mueller  for  $236,  and  In  his  favor  against 
Hartman  and  Schroeder  for  a  like  amount, 
ui)on  which  Judgment  was  accordingly  enter- 
ed. This  appeal  Is  prosecuted  by  aU  of  the 
defendants  from  the  Judgment  in  favor  of 
plaintiffs  against  Mueller. 

We  have  thus  made  a  full  statement  of  the 
pleadings  of  the  parties,  the  rulings  of  the 
court  on  exceptions  to  them,  and  the  result 
of  the  trial.  In  order  to  make  clear  our  opin- 
ion upon  the  questions  presented  for  determi- 
nation. 

R.  B.  McKie,  H.  M.  Wnrzbach,  and  H.  M. 
Little,  for  appellants. 

NEILL,  J.  (after  stating  the  facts  as 
above).  We  deem  It  unnecessary  to  consider 
seriatim  the  various  assignments  of  error 
presented  by  appellants'  brief.  There  can  be 
no  question  about  the  correctness  of  the  prop- 
ositions that  the  owner  of  real  estate,  by  the 
employment  of  an  agent  to  sell  his  property, 
does  not  thereby  preclude  himself  from  em- 
ploying other  agents  for  the  same  purpose; 
and,  where  more  than'  one  broker  Is  employ- 
ed, the  one  who  first  completes  the  sale  is  en- 
titled to  the  commission,  and  that  an  action 
by  a  real  estate  broker  for  commission  will 
not  lie  until  be  has  effected  or  procured  a 
sale  of  the  property.  Duval  v.  Moody,  24 
Tex.  Civ.  App.  627,  60  S.  W.  269 ;  Newton  v. 
Conness  (Tex.  Cav.  App.)  106  S.  W.  803; 
Burch  V.  Hester  (Tex.  Civ.  App.)  109  S.  W. 
399.  Nor  can  It  be  doubted  that  a  considera- 
tion Is  an  essential  Ingredient  of  a  contract. 
The  only  matter  of  difference  between  the 
parties  Is  the  application  of  these  principles 
to  the  case  under  consideration,  appellants 
contending  that  It  does  not  appear  from 
plaintiffs'  petition  that  they  were  the  procur- 
ing cause  of  the  sale,  but  that  Schroeder  was, 
and  that  it  does  not  appear  therefrom  that 
there  was  any  consideration  for  Mueller's 
promise  not  to  pay  the  commissions  to 
Schroeder  but  to  them,  and  that  It  appears 
from  the  evidence  that  John  Hartman  was 
also  Mueller's  agent,  and  that  he  effected 
the  sale  through  Schroeder.  The  first  two 
of  these  contentions  go  to  the  suflSciency  of 
the  petition,  and.  If  they  should  not  be  sus- 
tained, then  they  are  urged  against  the  suSl- 
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clency  of  tbe  evidence  to  sustain  the  verdict. 
The  laBt  contention,  as  Is  apparent,  Is  pure- 
ly a  question  of  fact. 

It  appears  from  the  pleadings  on  both 
sides,  as  well  as  from  the  undisputed  evi- 
dence, that  Schroeder  was  not  himself  the 
agent  of  Mueller,  and  that  therefore,  though 
he  was  the  procuring  cause  of  the  sale  to 
Burrell,  he  was  not  in  his  own  right,  as 
against  Mueller,  entitled  to  any  of  the  com- 
missions. Fordtran  v.  Stowers  (Tex.  Civ. 
App.)  113  S.  W.  631.  It  was  alleged  by  plain- 
tiffs that  he  was  their  subagent,  and  that 
they  effected  the  sale  through  him  as  such 
agent  If  this  be  true,  then  there  can  l>e  no 
question,  as  between  plaintiffs  and  Mueller, 
about  the  former  being  entitled  under  their 
contract  with  the  latter  for  the  commission 
claimed,  nor  about  their  right  to  demand,  up- 
on notifying  Mueller  of  the  relationship  of 
agency  existing  between  them  and  Schroeder, 
as  they  alleged  they  did,  that  he  should  pay 
the  commissions  to  them,  and  not  to  Schroe- 
der upon  the  consummation  of  the  sale.  If 
these  allegations  be  true,  it  would  make  no 
difference  whether,  upon  being  so  notified, 
Mueller  agreed  to  pay  the  commission  to 
them  or  not;  for  in  such  event  it  was  his 
duty,  springing  from  his  original  contract 
with  plaintiffs,  without  any  further  agree- 
ment, to  pay  them  the  commission  they  had 
earned  through  the  offices  of  their  subagent. 
As  there  was  no  contractual  relation  between 
him  and  Schroeder,  it  was  a  matter  of  no 
concern  to  Mueller  whether  Schroeder  was 
paid  anything  for  effecting  the  sale  or  not; 
for  that  was  purely  a  matter  between  plain- 
tiffs and  Schroeder,  and  which  could  in  no 
manner  affect  him  had  he  ot)eyed  plaintiffs' 
Instructions  to  pay  tbe  commissions  to  them. 
In  view  of  this  we  make  no  doubt  that  plain- 
tiffs' petition  stated  a  good  cause  of  action 
against  the  defendant  Mueller. 

As  has  been  before  intimated,  It  is  shown 
by  the  undisputed  evidence  that  Schroeder 
did  not,  in  effecting  th^  sale,  act  as  the  agent 
of  Mueller,  but  that  he  acted  as  the  sub- 
agent  either  of  plaintiffs  or  John  Hartman, 
who  was  also  one  of  Mueller's  agents  to  sell 
the  land.  In  procuring  Burrell  as  its  purchas- 
er. Then,  as  between  them  and  Mueller,  ei- 
ther the  plaintiffs  or  Hartman  were  entitled 
to  the  commissions  on  the  sale.  This  depends 
upon  for  whom  of  these  parties  Schroeder 
acted  as  an  agent  in  making  the  particular 
sale  In  question.  Upon  this  question  hangs 
the  whole  case.  This  was  purely  a  matter 
of  fact  for  the  Jury  to  decide;  for  the  evi- 
dence was  such  as  would  authorize  a  finding 
either  way.  The  issue,  thus  sharply  drawn, 
was  clearly  submitted  to  tbe  jury  In  an  ap- 
]>roprIate  charge,  and  the  verdict  made  to 
rt-st  on  it  alone ;  and  the  Jury  having  found 
in  favor  of  plaintiffs  upon  it,  we  are  without 
authority  to  set  aside  its  verdict 


There  Is  no  error  assigned  which  requires 
a  reversal  of  the  Judgment  and  It  Is  af- 
firmed. 


ENGLISH  V.    WILLIAM  GEORGE   REAL- 
TY CO.t 
(Court  of  CiVil  Appeals  of  Texas.     March  10, 
1909.     On  Rehearing,  April  7,  1909.) 

1.  Bbokebs  ({  84*)— Right  to  Coxmssioxa— 

BuRDEii  OF  Facts  to  be  Proved. 

The  Burden  is  on  brokers  suing  for  com- 
missions on  a  sale  of  land  to  prove,  not  only 
that  they  were  defendant's  agents  to  effect  tbe 
sale,  but  that  they  wei«  the  procuring  cause  of 
the  sale,  which  was  consammated. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  §§  104,  1(»;  Dec.  Dig.  i  84.*] 

2.  Brokers  ({  53*)  —  Pbocurinq  Saix  or 
Land. 

The  fact  that  brokers,  several  months  prior 
to  a  sale  of  land  by  the  owner,  introduced  one 
of  the  purchasers  to  him,  there  being  no  further 
negotiations  between  them,  does  not  make  them 
the  procuring  cause  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  §  74;    Dec.  Dig.  §  53.*] 

3.  Brokers  ({  48*)— Riottt  to  Coin(issioK3— 
Necessitt  of  Procubinq. 

In  the  absence  of  any  usage  or  contract, 
express  or  implied,  or  conduct  of  the  seller  pre- 
venting completion  of  the  bargain  by  the  broker, 
action  for  commissions  will  not  lie  till  it  is 
shown  that  he  has  effected  or  procured  a  sale, 
and  it  is  not  enough  that  he  has  devoted  his 
time,  labor,  or  money  in  the  interest  of  his  em- 
ployer, as  unsuccessful  efforts,  however  meritori- 
ous, offer  no  ground  of  action. 

[Ed.  Note.- For  other  cases,  see  Brokers,  Cent. 
Dig.  {  65;  Dec.  Dig.  |  48.*] 

4.  Brokers  ({  56*)— Procubino  Sai.e  of  Land 
to  Firm. 

Though  a  sale  of  land  by  the  owner  him- 
self to  a  firm  would  not  have  been  made  but 
for  a  broker's  unsuccessful  attempt  to  sell  to 
a  partner  individually,  the  sale  was  not  made 
to  the  broker's  customer,  so  as  to  entitle  him 
to  a  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  §  88;   Dec.  Dig.  i  56.*] 

On  Motion  for  Rehearing. 

6.  Brokers  (g  54*)— Pbocubino  Sals  of  Land 

— Rioht  to  Commissions. 

To  render  a  land  owner  liable. for  commis- 
sions in  the  sale  of  his  land,  the  broker  em- 
ployed by  him  must  have  procured  a  purchaser, 
ready,  able,  and  willing  to  buy  on  tbe  terms 
fixed  by  him. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §§  75,  76;    Dec.  Dig.  {  54.*] 

6.  Brokers  (8  46*)— Sale  of  Land— CoifVfis- 
sio:»s  to  Bbokeb  Not  Having  Exclusive 

Agenct. 

The  owner  of  land,  sold  by  himself  alone 
in  good  faith,  is  not  liable  for  commissions  to  a 
broker  who  was  not  given  an  exclusive  agency. 

[Ei.  Note.— For  other  ca-ses.  see  Brokers,  Cent. 
Dig.  §  47;    Dec.  Dig.  §  46.*] 

7.  Brokers  (§  49*)— Sale  of  Land— Riqiit  to 
Commissions  —  Necessitt  of  Pboccrixo 
Buyer  on  Owner's  Terms. 

Where  a  broker  procures  a  buyer  of  land 
on  terms  different  from  those  proposed  by  the 
owner,  he  is  not  entitled  to  commissions  on  a 
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Bale  afterwsTds  made  by  the  owner,  though  on 
terms  substantially  the  same  as  those  rejected. 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  {  72 ;   Dec.  Dig.  g  49.*] 

8.  Brokebs  ((  56*)— Sale  of  Lai7d— Neootia- 

■nONS    WITH   PBINC'IPAL. 

To  entitle  a  broker  to  recorer  for  com- 
missions on  a  sale  of  land  direct  by  the  owner 
to  a  purchaser  originally  introduced  to  the 
owner  by  the  broker,  the  latter  must  show,  not 
only  that  he  introduced  the  buyer,  but  affirma- 
tively that  the  buyer  was  induced  to  apply  di- 
rect to  the  owner  by  the  means  employed  by 
the  broker.  « 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  88  86,  87 ;   Dec  Dig.  f  56.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  L.  Camp,  Judge. 

Action  by  William  George  and  another,  do- 
ing business  in  the  name  of  William  George 
Realty  Company,  against  Ed.  English.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Rerersed  and  rendered. 

F.  Vandervoort  and  Terrell  &  Terrell,  for 
appellant.    Hicks  &  Hicks,  for  appellees. 

NEILL,  J.  This  appeal  is  from  a  judgment 
recovered  by  William  George  and  D.  C.  Rich- 
ey,  partners  under  the  firm  name  of  William 
George  Realty  Company,  against  Ed.  Eng- 
lish for  effecting  the  sale  of  certain  lands  of 
the  latter.  The  undisputed  evidence  shows 
that  on  April  4,  1907,  Ed.  English  sold  to 
Matthew  Cartwright,  L.  D.  Cartwrlght,  Lane 
Taylor,  and  W.  B.  Lupe,  partners,  doing  busi- 
ness under  the  firm  name  of  Cartwrlght,  Tay- 
lor &  Lupe,  4,137 Vi  00  acres  of  land  for  the 
sum  of  $41,870,  which  was  at  the  rate  of 
|10  per  acre.  In  tlie  spring  of  1906  appel- 
lees, as  real  estate  brokers,  under  a  contract 
with  appellant  to  procure  him  a  purchaser 
for  the  land,  listed  the  same  at  $12.50  per 
acre,  tlie  agreement  between  the  parties  be- 
ing that  appellant  should  pay  appellees  a 
commission  of  5  per  cent  of  the  amount  for 
which  the  land  should  be  sold,  if  they  would 
bring  him  a  purchaser  at  the  price  of  $12.50 
per  acre,  or  as  near  that  as  possible,  and 
that,  if  they  got  a  bid,  to  submit  It  to  appel- 
lant The  principal  question  of  fact  is 
whether  appellees  ■  were,  under  this  agree- 
ment, the  procuring  cause  of  the  sale. 

It  is  undisputed  that.  In  pursuance  of  the 
agreement,  on  or  about  February  12,  1907, 
the  appellee  George,  acting  for  and  in  behalf 
of  his  firm,  induced  Matthew  Cartwrlght 
one  of  the  purchasers,  to  go  with  him  from 
Carrizo  Springs  to  appellant's  residence,  sit- 
uated on  the  land,  where  he  introduced  him 
to  appellant  with  a  view  of  effecting  a  sale 
of  the  premises ;  that  on  that  day  the  appel- 
lant for  the  purpose  of  selling  to  him,  rode 
over  the  land  with  Mr.  Cartwrlght  and  show- 
ed it  to  him ;  that  Cartwrlght  became  inter- 
ested in  the  matter,  and  asked  appellant 
what  was  the  least  price  he  would  sell  for, 
and  was  answered  $12.50  per  acre.  Nothing 
more  was  said  between  the  parties  regarding 


the  sale.  But  In  returning  to  Carrizo 
Springs  Cartwrlght  authorized  George  to  in- 
form appellant  that  if  he  would  take  $10 
per  acre,  he  would  consider  the  matter  of  Its 
purchase,  after  a  more  thorough  examination 
of  the  premises.  This  proposition  was  sub- 
mitted by  George  to  appellant,  and  was  de- 
clined. Nothing  more  was  said  or  done  be- 
tween Matthew  Cartwright,  in  person,  and 
the  appellant  regarding  the  sale  of  the  land 
until  its  sale  to  the  firm,  of  which  Cart- 
wrlght was  a  member  was  agreed  upon  and 
consummated. 

L.  D.  Cartwrlght  is  the  son,  and  Lane  Tay- 
lor and  W.  B.  Lupe  are  the  sons-in-law,  of 
Matthew  Cartwrlght.  After  the  latter's  re- 
turn from  Carrizo  Springs  to  San  Antonio, 
the  place  of  business  of  his  firm,  he  inform- 
ed Taylor  and  Lupe  about  the  English  place, 
telling  each  of  them  that  from  what  he  had 
seen  of  It  It  was  a  good  piece  of  property. 
Afterwards  Lane  Taylor  met  appellant  at 
Comcta,  near  where  the  latter  lived,  was  in- 
troduced to  him,  and  gave  him  his  card,  and 
a  short  time  afterwards  Taylor  returnel 
from  San  Antonio  to  Boynton's  place,  about 
a  quarter  of  a  mile  from  English's,  for  the 
purpose  of  transacting  some  business  there 
with  another  party,  and,  on  the  trip,  went 
from  Boynton's  to  English's  place  where  he 
met  him  and,  after  inspecting  the  land,  en- 
tered into  a  written  agreement  (which  he 
calls  an  option)  with  him,  which  is  as  fol- 
lows: "March  22,  1907.  Cartwright  Tnv- 
lor  &  Lupe,  San  Antonio,  Texas — Dear  Sirs : 
You  are  hereby  appointed  my  exclusive  agents 
to  sell  the  following  described  property : 
About  4,000  acres  located  in  Zavalla  county, 
Texas,  about  one-fourth  miles  southeast  of 
Cometa ;  price  $11.25  per  acre,  one-third  cash 
balance  four  equal  notes  payable  In  one,  two, 
three  and  four  years  at  6  per  cent  interest ; 
Interest  payable  each  year.  In  event  of  sale 
during  term  of  this  agency  I  agree  to  pay 
you  a  cash  commission  of  25  cents  per  acre. 
My  title  Is  good.  I  agree  to  furnish  an  ab- 
stract of  title.  This  agency  to  continue  un- 
til April  7,  1907,  at  noon.  Duplicate  receiv- 
ed. Ed.  English."  About  10  days  after  this 
option,  as  It  is  called,  was  given,  L.  D.  Cart- 
wrlght and  W.  D.  Lupe,  the  other  two  mem- 
bers of  the  firm,  went  from  San  Antonio,  via 
Eagle  Pass,  to  English's  place,  and,  after  a 
two  days'  examination  of  the  land,  offered 
him  $10  per  acre  for  it  which  English  then 
declined.  Cartwright  and  Lupe  then  told 
him  that  If  be  took  a  notion  to  accept  that 
price  to  call  them  up  at  Eagle  Pass  that 
evening.  When  they  left  English  talked  the 
matter  over  with  his  wife,  and  they  conclud- 
ed to  accept  their  offer,  and  English  then 
phoned  Cartwrlght  at  Eagle  Pass  that  he 
would  be  there  next  day.  Accordingly  he 
overtook  Cartwrlght  and  Lupe  at  Eagle  Pass, 
and  went  to  San  Antonio  with  them  and  clos- 
ed the  sale  at  $10  per  acre. 
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Tlie  qnestlon  Is,  Do  these  facts  show  that 
the  plaintiffs  were  the  procuring  cause  of 
the  sale  made  by  the  defendant,  English,  on 
AprU  4,  1907,  to  Matthew  Cartwrlght,  L.  D. 
Oartwright,  Lane  Taylor,  and  W.  B.  Lupe? 
The  only  one  of  these  parties  ever  Introduced 
by  either  of  plaintiffs  to  the  defendant,  as 
Is  shown  from  the  undisputed  facts,  was 
Matthew  Cartwrlght,  which  was  on  Febru- 
ary 12,  1907.  He  was  not  willing  to  buy  the 
land  at  the  price  plaintiffs  were  authorized 
to  sell  It  for,  nor  was  defendant  willing  to 
take  the  price  that  would  Induce  Cartwrlght 
to  more  thoroughly  examine  the  land  In  or- 
der to  determine  whether  he  wanted  to  try 
It  Thus  ended  all  negotiations  between 
Cartwrlght,  on  the  one  hand,  and  either 
plaintiffs  or  English  on  the  other,  in  regard 
to  the  sale  of  the  land.  The  plaintiffs,  as  the 
agents  of  English,  never  brought  English  and 
either  of  the  other  parties  together,  never 
entered  into  any  negotiations  with  either  of 
them,  or  renewed  their  efforts  with  Matthew 
Cartwrlght,  to  effect  a  sale  of  the  land.  In 
short  the  sale  was  brought  about,  and  flnallv 
consummated,  entirely  Independent  of  t!- 
agency  of  plaintiffs,  or  either  of  them;  all 
the  negotiations  having  originated  between, 
and  been  conducted  to,  a  finality  by  the  de- 
fendant and  the  purchasers  of  the  land. 

The  burden  was  upon  plaintiffs  to  prove, 
not  only  that  they  were  defendant's  agents  to 
effect  the  sale,  but  that  they  were  the  pro- 
curing cause  of  the  sale  which  was  consum- 
mated. The  fact  that  they  had,  at  a  time 
several  months  prior  to  the  time  the  sale 
was  effected,  Introduced  one  of  the  purchas- 
ers to  English,  and  made  a  fruitless  effort  to 
sell  the  land  to  him — there  being  no  further 
negotiations  between  them — Is  not  suSScieni 
to  warrant  a  finding  that  they  were  the  pro- 
curing cause  of  the  sale  which  was  actually 
made.  As  Is  said  In  Duval  v.  Moody,  24  Tex. 
Civ.  App.  627,  60  S.  W.  269:  "It  Is  now  the 
w^-settled  doctrine  that,  in  the  absence  of 
any  usage  or  conti'act,  express  or  implied,  or 
conduct  of  the  seller,  preventing  the  comple- 
tion of  the  bargain  by  the  broker,  an  action 
by  the  broker  for  his  commissions  will  not 
lie  until  It  1b  shown  that  he  has  effected  or 
procured  a  sale  of  the  property,  and  It  Is  not 
enough  that  the  broker  has  devoted  his  time, 
labor,  or  money  In  the  interest  of  his  em- 
ployer, as  unsuccessful  efforts,  however  meri- 
torious, offer  no  ground  of  action,  and  that, 
where  his  acts  effect  no  agreement  or  con- 
tract between  his  employer  and  the  purchas- 
er, the  loss  must  be  his  own.  In  such  cases 
he  looses  bis  labor  and  efforts  which  he  stak- 
ed upon  success ;  and,  if  there  is  no  contract, 
there  is  no  reward,  as  his  commissions  are 
based  upon  the  contract  of  sale."  See,  also, 
Newton  v,  Conness  (Tex.  Civ.  App.)  106  S. 
W.  893;  Burch  v.  Hester  (Tex.  Civ.  App.) 
109  S.  W.  400;  Mueller  v.  Bell  (this  day  de- 
cided) 117  S.  W.  993. 

In  addition,  we  think  that,  although  It  can 
t>e  said  that  but  for  George's  action  In  at- 


tempting to  seU  to  Ciartwrlght,  the  sale  to 
Cartwrlght,  Taylor  &  Lupe  would  not  have 
taken  place,  yet  the  sale  that  was  made  was 
not  a  sale  to  George's  customer,  Cartwrlght 
Not  only  did  the  endeavor  of  George  to  ef- 
fect a  sale  to  Cartwrlght  fall,  and  come  to  an 
end,  but  the  sale  that  was  afterwards  con- 
summated was  not  made  to  his  customer.  It 
nowhere  appears  that  (Jartwrlght  alone  had 
the  ability  to  make  the  purchase,  and  there 
Is  no  evidence  of  fraudulent  conduct  on  the 
part  of  English  In  refusing  to  sell  to  Cart- 
wright  and  then  afterwards  selling  to  the 
four  persons  composing  the  firm  of  Cart- 
wrlght, Taylor  &  Lupe. 

Hence  we  concluded  that  we  erred  In  af- 
firming the  Judgment  of  the  district  court, 
wherefore  the  motion  Is  granted,  our  Judg- 
ment affirming  that  of  the  trial  court  set 
aside,  our  original  opinion  withdrawn,  the 
Judgment  of  the  district  court  reversed,  and 
Judgment  Is  here  rendered  that  plaintiffs  (ap- 
pellees) take  nothing  by  their  suit,  and  that 
defendant  (appellant)  go  hence  without  day, 
and  that  he  recover  of  and  from  the  plain- 
tiffs all  costs  (both  In  the  district  and  this 
court)  In  this  behalf  Incurred. 

Reversed  and  rendered  for  appellant 

On  Rehearing. 

FLY,  X  In  order  that  the  bearings  may 
not  be  lost  sight  of  In  this  case  It  will  be 
well  to  keep  In  view  the  contract  made  by 
and  between  appellant  and  William  George. 
We  take  the  statement  of  the  latter  as  be- 
ing correct:  "The  contract  or  agreement 
betweeQ  us  was  that  as  agent  I  was  to  re- 
ceive a  commission  of  5  per  cent  from  Mr. 
English  for  bringing  him  a  purchaser,  the 
price  to  be  $12.50  or  as  near  that  as  pos- 
sible, and  that  if  I  had  a  good  bid  to  sub- 
mit it,  but  It  was  listed  at  $12.50."  Appel- 
lee did  not  get  a  purchaser  at  that  price,  or 
any  other,  and  the  only  service  performed 
by  him  was  to  take  a  man  to  appellant,  who 
refused  to  give  the  price  demanded,  and 
who  made  an  offer  considerably  leas  than 
that  for  the  land  which  was  refused  by  ap- 
pellant. Appellee  did  nothing  more  towards 
securing  a  purchaser  for  the  land.  The  man 
who  Offered  $10  an  acre  for  the  land  was 
taken  to  appellant  by  appellee  in  January, 
1907.  He  was  Matthew  Cartwrlght,  and  the 
uncontroverted  testimony  shows  that  he  waa 
out  hunting  a  tract  of  land,  not  for  the  firm 
of  which  he  was  a  member,  but  for  himself, 
and  he  stated  "had  I  bought  the  English 
place,  it  would  have  been  for  myself."  Mat- 
thew Cartwrlght  told  the  members  of  the 
firm,  as  composed  at  that  time,  of  the  E)ng- 
Ush  land,  but  said:  "I  did  not  recommend 
them  to  buy  it  and  It  was  not  contemplated 
that  they  would  buy  it  at  that  time."  Aft- 
erwards Taylor,  a  member  of  the  firm,  to 
whom  the  land  was  eventually  sold,  went 
to  Carrlzo  Springs  to  show  another  piece  of 
land  to  a  prospective  purchaser,  and  with- 
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ont  any  Intention  of  buying  the  English 
land.  The  firm,  to  which  a  new  member 
had  in  the  meantime  been  added,  had  not 
in  any  manner  considered  the  question  of 
buying  the  land.  The  firm  was  engaged  in 
the  real  estate  business.  Taylor  met  appel- 
lant by  accident,  and  in  the  conversation 
with  him  merely  solicited  the  agency  tor 
sale  of  the  land.  After«-ards  Taylor  was 
again  in  the  rldnity  of  the  land,  and  ob- 
tained an  agency,  also  denominated  an  "op- 
tion," to  sell  the  land.  The  agency  was  an 
exclusive  one.  The  option  or  agency  was 
obtained  by  Taylor  for  his  firm,  not  with 
any  intention  of  buying  for  hla  firm,  but 
under  the  belief  that  the  firm  had  men  In 
North  Texas  to  whom  it  was  thought  the 
land  could  be  sold.  Taylor  swore:  "Neither 
time  did  I  go  down  to  Cometa  for  the  pur- 
pose of  purchasing  this  land  for  Matthew 
Cartwrlght,  or  for  any  one  else.  There  was 
no  request  or  agreement  on  part  of  Matthew 
Cartwrlght  that  I  should  go  and  see  if  I 
conld  buy  it  There  was  no  Idea  in  my 
mind  the  first  time  I  went  there  to  see  Mr. 
Ehigllsb  of  buying  that  land.  After  he  gave 
me  the  exclusive  contract,  when  I  came 
back  I  showed  it  to  the  members  of  the 
firm,  and  in  the  meantime  we  heard  from 
our  North  Texas  parties  that,  owing  to  a 
recent  marriage,  or  sometiilng  of  some  of  the 
partners,  he  wouldn't  be  able  to  come  down, 
and  then  we  all  got  to  discussing  the  proposi- 
tion, and  decided,  if  we  could  buy  It  at  a  rea- 
sonable figure,  we  would  go  In  and  buy  It" 
There  was  no  connection  whatever  between 
the  visit  of  Matthew  Cartwrlght  to  the  Eng- 
lish land  and  the  accidental  meetings  of 
Taylor  and  English  which  resulted  in  the 
sale  of  the  land  to  the  San  Antonio  firm. 

Did  William  George  procure  and  take  to 
appellant  a  man  who  was  ready,  able,  and 
willing  to  buy  the  land  on  the  terms  fixed 
by  him?  E^ery  particle  of  the  testimony 
answers  in  the  negative.  Did  the  visit  of 
Matthew  Cartwrlght  in  company  with 
George,  to  the  house  of  appellant  in  Janu- 
ary or  February,  or  his  offer  to  buy,  if  he 
liked  the  land,  at  a  lower  price  than  that 
fixed  by  appellant  have  any  causal  con- 
nection with  the  subsequent  visits  of  Taylor, 
and  the  final  purchase  of  the  land  by  a  firm 
of  which  Matthew  Cartwrlght  was  a  mem- 
ber, but  a  different  firm  from  the  one  of 
which  he  was  a  member  at  the  time  he  visit- 
ed appellant?  The  uncontroverted  testimo- 
ny answers  the  question  emphatically  in  the 
negative.  Then,  if  appellant  is  to  be  bound, 
it  must  be  upon  the  ground  that  he  induced 
Matthew  Cartwrlght  to  go  to  see  appellant 
and  to  make  a  conditional  offer  of  a  sum 
considerably  less  than  that  for  which  appel- 
lant had  agreed  to  sell,  and  that  the  land 
was  afterwards  sold,  not  through  that  visit 
to  a  firm  of  which  Matthew  Cartwrlght  at 
that  time  was  a  member.  Appellee  does 
not  claim  that  he  procured  a  purchaser,  In 
the  person  of  Matthew  Cartwrlght  who  was 


ready,  willing,  and  able  to  buy  on  the  terms 
fixed  by  appellant  for  if  it  did,  it  would  base 
its  right  to  recover  on  a  refusal  of  appel> 
lant  to  sell  to  Matthew  Cartwrlght.  Appel- 
lee  seeks  a  recovery  alone  on  the  grotmd 
that  it  was  the  procuring  cause  of  the  sale 
made  by  appellant  In  April,  1907.  It  is  evi- 
dent from  the  testimony  that  appellant  did 
not  at  any  time  contemplate  selling  his  land 
at  $10  an  acre  and  paying  any  one  a  com- 
mission out  of  that  sum.  He  rejected  such 
an  offer  when  made  by  George,  and  it  was 
the  definite  agreement,  when  he  sold  the 
land  at  $10  an  acre,  that  no  commissions 
should  be  deducted  from  it.  All  his  con- 
versations with  George  in  regard  to  a  com- 
mission were  made  on  a  basis  of  a  maximum 
price  of  $12.50  an  acre,  and  not  less  than 
$10  an  acre  net  to  him. 

William  George  was  never  given  the  ex- 
clusive 'agency  for  sale  of  the  land,  and, 
selling  as  he  did,  in  good  faith,  without  the 
agency  of  appellee,  appellant  is  not  liable 
for  the  commission.  The  offer  procured  by 
George  was  fully  and  finally  rejected  by 
him.  That  offer  Involved  the  payment  of 
5  per  cent  commissions,  and  he  refused  it 
that  time  and  ever  afterwards.  George  pro- 
duced a  buyer  on  terms  different  from  those 
proposed  by  appellant,  and  he  Is  not  entitled 
to  commissions  because  a  sale  was  after- 
wards made,  even  though  It  bad  been  on 
terms  substantially  the  same  as  those  pro- 
posed but  rejected  by  appellant.  Upon  what 
principles  of  right  and  Justice  a  sale,  made 
on  different  terms  proposed  by  one  pros- 
pective purchaser  to  another  purchaser, 
would  entitle  appellee  to  a  recovery  of  com- 
mission has  not  been  made  to  appear  in  this 
case.  The  underlying  basis  of  all  claims  by 
brokers  to  commissions  is  that  they  were 
the  procuring  cause  of  the  sale.  No  matter 
how  great  the  exertions  of  the  brokers  may 
have  been,  they  cannot  recover  for  their 
services  if  the  contract  of  sale  was  made 
without  their  Intervention.  Clark  &  Skyles 
on  Agency,  {  776,  pp.  1670,  1671,  and  au- 
thorities cited.  It  devolved  upon  George  to 
show,  not  only  that  he  introduced  Matthew 
Cartwrlght  to  appellant,  but  affirmatively 
that  the  purchaser  was  induced  to  apply  to 
appellant  through  the  means  employed  by 
the  broker.  Not  only  was  this  not  done, 
but  on  the  other  band,  it  was  made  to  ap- 
pear by  all  the  evidence  on  the  subject  that 
there  was  not  the  remotest  connection  be- 
tween the  sale  and  the  visit  of  Matthew 
Cartwrlght  to  appellant.  This  was  clearly 
decided  in  a  New  York  case,  in  which  the 
facts  were  much  stronger  in  favor  of  the 
broker.  Wylle  v.  Bank,  61  N.  Y.  415.  In 
that  case  the  property  was  valued  at  $80,000, 
and  the  broker  obtained  an  offer  for  $75,000, 
which  was  rejected  by  his  principal.  The 
property  was  afterwards  sold  to  the  same 
party  for  $80,000,  and  the  court  held  that 
the  broker  was  not  entitled  to  his  commW- 
slons.    The  court  said:    "lie  (ailed  to  find 
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or  produce  a  purchaser  upon  the  terms  pre- 
scribed in  his  employment,  and  the  bank 
was  under  no  obligation  to  wait  any  longer 
that  he  might  make  further  efforts." 

In  the  case  of  Sibbald  t.  Bethlehem  Iron 
Co.,  83  N.  Y.  378,  38  Am.  Rep.  441,  the  fol- 
lowing language,  aptly  aw)ropriate  in  this 
case,  was  used:  "It  follows,  as  a  necessary 
deduction  from  the  established  rule,  that  a 
broker  is  never  entitled  to  commissions  for 
unsuccessful  efforts.  The  risk  of  failure  is 
wholly  his.  The  reward  comes  only  with  his 
success.  That  is  the  plain  contract  and  con- 
templation of  the  parties.  The  broker  may 
derote  his  time  and  labor,  and  expend  his 
money,  with  ever  so  much  of  devotion  to  the 
Interests  of  his  employer,  and  yet  it  he 
falls,  if,  without  effecting  an  agreement  or 
accomplishing  a  bargain,  he  abandons  the 
effort,  or  his  authority  Is  fairly  and  in  good 
faith  terminated,  he  gains  no  right  to  com- 
missions. He  loses  the  labor  and  effort 
which  was  staked  upon  success.  And  in 
such  event  it  matters  not  that,  after  his  fail- 
ure, and  the  termination  of  his  agency,  what 
he  has  done  proves  of  use  and  benefit  to  the 
princii)a1.  In  a  multitude  of  cases  that  must 
necessarily  result  He  may  have  introduced 
to  each  other  parties  who  otherwise'  would 
have  never  met;  he  may  have  created  im- 
pressions which,  under  later  and  more  fa- 
vorable circumstances,  naturally  lead  to,  and 
materially  assist  in,  the  consummation  of  a 
sale;  he  may  have  planted  the  very  seeds 
from  which  others  reap  the  harvest — but  all 
that  gives  him  no  claim.  It  was  part  of  his 
risk  that,  failing  himself,  not  successful  In 
fnlfllling  his  obligation,  others  might  be 
left,  to  some  extent,  to  avail  themselves  of 
the  fruit  of  his  labors." 

The  motion  for  rehearing  is  overruled. 


MISSOURI,  K.  &  T.  Ry.  CO.  OF  TEXAS  v. 
JONES. 

(Court   of  Civil  Appeals  of  Texas.     Feb.   17, 
1009.     Rehearing  Denied  March  31,  1009.) 

1.  Masteb  ano  Sekvant  (f  286*)— IN.IURIE8 
TO  Servant— Questions  fob  Juby— Negli- 

GENOE. 

Where  a  switchman  in  alighting  from  an 
engine  stepped  on  a  bolt,  which  threw  him,  such 
bolt  beinfc  one  commonly  used  by  the  company 
in  repairini:  cars,  which  was  sometimes  done 
on  the  track  on  which  the  switchman  was  in- 
jured, and  it  not  being  shown  that  any  car 
had  passed  along  the  track  from  which  the  bolt 
might  have  fallen,  or  that  any  person  other 
than  employ^  had  been  seen  near  the  track  or 
had  access  thereto,  the  circumstances  were  suf- 
ficient to  take  the  question  of  the  company's 
negligence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec,  Dig.  §  2S0.*] 

2.  Masteb  and  Sebvant  (g  286*)— Question 
FOB   Jtjby. 

In  an  action  for  injury  to  a  switchman, 
who.  in  alighting  from  an  engine,  stepped  on  a 
bolt, and  was  thrown,  witnesses  for  the  company 


testified  that  they  had  inspected  the  track  not 
more  than  half  an  hour  before  the  switohman 
was  injured  from  the  fact  that  it  was  their 
custom  to  do  so,  and  not  becanse  of  any  distinct 
recollection  of  such  inspection.  The  most  of 
them  testified  that  they  saw  no  bolt  on  the 
track,  and  l>elieved  they  would  have  seen  it 
had  it  been  there,  but  some  admitted  that 
they  might  have  overlooked  it  One  testified 
that  he  did  not  remember  whether  he  saw  a 
bolt,  but,  if  he  did,  he  removed  it  Held,  that 
a  directed  verdict  for  the  company  on  the 
ground  that  the  uncontroverted  testimony  show- 
ed that  it  had  properly  inspected  its  track  was 
properly  refused,  as  the  jury  would  not  be  re- 
quired to  accept  the  testimony  of  such  witnesses 
as  establishing  an  inspection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  g  286.»] 

3.  Appeal  and   Eebob   (J   1001*)— Eetiew— 

Questions  or  Fact— Verdict. 

Where  there  is  evidence  to  support  a  ver- 
dict, the  appellate  court  is  not  justified  in  set- 
ting it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
En-or,  Cent.  Dig.  gg  3922,  8928-3934;  Dec  Dig. 
g  1001.*] 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Action  by  John  P.  Jones  against  the  Mis- 
soui'i,  Kansas  &  Texas  Hallway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Coke,  MiUer  &  Coke  and  Tyler  &  Ti-ler, 
for  appellant  A.  Lk  Curtis  and  Winboum 
Pearce,  for  appellee. 

KEY,  J.  This  Is  a  personal  Injury  suit, 
which  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff  for  $9,000,  and  the  defend- 
ant has  brought  the  case  to  this  court  and 
submitted  it  upon  a  numl)er  of  assignments 
of  error.  The  plaintiff  charged  in  his  peti- 
tion that,  while  he  was  performing  his  duties 
as  an  employe  and  switchman  for  the  de- 
fendant in  its  yards  at  Temple,  he  stepped 
off  a  slowly  moving  engine  on  to  a  bolt 
which  the  defendant  had  negligently  per- 
mitted to  be  and  remain  on  its  track,  whicli 
caused  him  to  fall  and  sustain  the  Injuries 
alleged;  that  defendant  negligently  failed 
to  provide  plaintiff  a  safe  place  to  work; 
that  plaintiff  did  not  know  of  the  presence 
of  the  bolt  on  the  track,  but  the  defendant 
knew,  or  ought  to  have  known,  that  It  was 
there.  The  defendant  answered  by  general 
and  special  demun'ers,  general  denial  and 
pleas  of  assumed  risk,  and  contributory  n^- 
ligence. 

The  first  assignment  of  error  Is  addressed 
to  the  action  of  the  court  in  refusing  a  re- 
quested instruction  directing  the  jury  to  find 
a  verdict  for  the  defendant  Under  this  as- 
signment It  Is  contended  on  behalf  of  ap- 
pellant that  no  evidence  was  submitted  tend- 
ing to  show  any  negligence  on  its  part  snd 
therefore  the  court  should  have  given  the  in- 
struction requested.  The  only  testimony 
concerning  the  existence  of  the  bolt  upon 
the  track  was  given  by  the  plaintiff,  and  Is 


•For  other  casea  (ee  same  topic  and  (ectlon  NUMBER  ta  Dec.  &  Am.  Digs.  1S07  to  date,  A  Reporter  lodexw 
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as  follows:  "I  live  In  Temple.  In  Xovember, 
1907,  I  was  engaged  as  a  swltcbman  for  tbe 
Katy  at  Temple.  My  duties  as  switchman 
were  to  switch  box  cars,  and  make  ap  trains 
in  the  Temple  yards.  In  addition  to  tbe 
main  line  of  tbe  Katy  at  Temple,  it  main- 
tains switch  yards  there  in  town,  and  I  was 
working  'in  tbe  yards.  On  tbe  23d  of  Novem- 
ber I  was  working  for  the  company  in  the 
yards,  and  I  was  injured  on  that  day.  I 
was  making  np  the  north  local  and  rode 
tbrongb  a  switch,  and,  as  the  engine  went 
over,  I  stepped  off  and  stepped  on  a  bolt, 
and  It  threw  me,  and  I  fell  on  my  side  and 
hit  on  a  rail,  and  injured  my  side.  At  that 
time  we  were  getting  the  north  local  cars 
in  station  order.  Tbe  engine  was  Just  slowly 
moving  along  as  I  stepped  off.  That  act 
was  one  that  was  usually  and  customarily 
performed  by  other  switchmen  and  myself. 
My  foreman,  the  yardmaster,  and  all  did 
it  all  the  time.  I  had  done  it  In  tbe  presence 
of  tbe  foreman  and  had  seen  talm  do  it.  In 
stepping  off  of  the  engine  which  was  moving 
slowly,  I  stepped  on  a  bolt,  which  turned 
with  me,  and  I  fell  on  my  right  side,  and 
my  side  struck  tbe  steel  rail  which  the 
trains  run  on.  I  was  struck  on  the  right 
side,  right  across  here  [indicating].  I  did 
not  see  tbe  bolt.  After  I  stepped  on  it, 
I  got  up  to  see  what  bad  thrown  me,  and 
saw  tbe  bolt  lying  there.  I  have  the  bolt 
here  (exhibiting  it  to  the  Jury).  I  suppose 
the  bolt  is  between  eight  and  ten  inches 
long,  about  one  inch  in  diameter,  is  round, 
and  made  of  iron  or  steel.  When  I  picked 
the  bolt  up,  it  was  lying  in  tbe  middle  of 
the  track.  In  throwing  the  switch  I  bad 
to  throw,  that  was  the  place  I  would  have 
stepped  In  stepping  off  tbe  train  in  tbe  dis- 
cbarge of  my  duty.  The  bolt  was  lying  right 
between  the  rails  where  tbe  new  bouse 
track  leads  off  from  the  city  or  team  track — 
right  near  there.  That  Is  a  place  in  tbe 
yards  where  svritching  is .  frequently  done 
by  the  employes  of  the  company.  We  make 
the  local  up  every  morning.  After  I  fell,  I 
got  up  and  went  on  switching.  *  •  • 
The  engine  was  going  north  on  tbe  city  or 
team  track  when  I  stepped  off  of  it.  We 
were  going  to  back  In  on  tbe  new  house 
track  from  the  city  track.  I  was  standing 
on  tbe  foot  board  on  the  hind  end  of  the 
engine.  Tbe  engine  was  facing  north.  It 
was  traveling  slowly.  It  was  necessary  for 
me  to  get  off  of  the  engine  and  throw  tbe 
switch,  so  that  we  could  back  in  on  the 
boose  track.  I  knew  where  tbe  switch  was 
at  the  time  I  stepped  off  of  tbe  engine.  I 
had  nothing  to  do  but  step  off  and  walk 
over  and  throw  tbe  switch.  It  was  daylight 
when  I  stepped  off.  I  could  see  the  ground, 
but  did  not  look  at  it  wben  I  stepped  off. 
I  Just  stepped  off  like  any  other  man  would, 
and  like  I  always  did.  At  the  time  I 
stepped  off,  I  had  nothing  to  do  but  step  off, 
and  did  not  know  that  there  was  anything 
to  prevent  me  from  looking  to  the  ground. 


I  suppose.  If  I  bad  looked  right  down  when  I 
stepped  off,  I  would  have  seen  tbe  bolt.  If 
I  had  seen  the  bolt,  I  would  not  have  stepped 
on  It,  and,  if  I  had  not  stepped  on  it,  I 
would  not  have  been  injured  according  to  my 
tbeory  of  the  case.  I  cannot  say  whether  I 
would  have  been  injured  or  not  if  I  had  look- 
ed at  the  ground  before  I  stepped  off.  The 
bolt  might  have  been  lying  where  I  stepped 
and  I  might  have  been  looking  10  or  12 
feet  away.  I  Just  stepped  in  one  place,  and, 
wben  I  step  off  an  engine,  I  do  not  step  all 
over  tbe  country.  I  l>elieTe  I  have  seen 
pieces  of  coal  and  cinders  on  tbe  Temple 
yard.  I  have  never  been  tbrovni  down  by 
stepping  off  an  engine  onto  one  of  those  ob- 
structions, and  I  do  not  think  I  ever  saw  any 
one  else  thrown.  I  think  anything  that  will 
roll  and  throw  a  man  if  he  steps  on  it.  I 
think  if  he  stepped  off  of  an  engine  onto  a 
rock  or  a  piece  of  coal  or  old  bolt  it  would 
be  calculated  to  tlirow  him.  Before  I  was 
Injured,  I  never  thought  anything  about  step- 
ping on  one  of  those  things,  or  what  would 
happen  If  I  did.  If  I  had  thought  about  it, 
I  would  have  concluded  that  it  would  throw 
me  down,  because  I  should  think  that,  if  a 
man  stepped  on  anything  that  would  roll, 
it  would  throw  him.  I  cannot  say  positively 
that  I  would  have  seen  this  bolt  if  I  had 
looked  at  tbe  ground.  Tbe  engine  was  mov- 
ing along  and  I  might  have  been  looking  ati 
another  place.  I  think  the  engine  was  mov- 
ing slowly  enough  that  I  could  liave  told 
the  exact  spot  I  was  going  to  put  my  foot 
wben  I  stepped  off  of  it  if  I  had  looked 
down.  I  could  have  looked  at  that  exact 
spot,  and  told  whether  or  not  there  was  any 
obstruction  there  if  I  bad  bad  any  idea  there 
was  anything  there.  I  knew  there  was  ob- 
structions on  the  track  sometimes.  I  first 
saw  the  bolt  after  I  fell,  and  got  up  and 
looked  to  see  what  had  thrown  me.  Tbe 
bolt  is  about  eight  or  ten  Inches  long,  about 
an  inch  in  diameter,  is  round,  and  made  of 
iron  or  steel.  ♦  •  •  I  do  not  know  how 
I  stepped  on  the  I>olt.  I  suppose  I  put  my 
foot  down  on  top  of  it  Tbe  ground  is  bard 
around  where  I  fell.  It  is  supposed  to  be 
smooth  between  the  rails.  I  don't  know 
which  part  of  my  foot  hit  the  bolt,  but  I 
suppose  It  was  my  toe.  I  fell  over  to  the 
side.  I  do  not  know  which  way  the  head  of 
the  I)olt  was.  I  did  not  notice  whether  the 
bolt  was  lying  lengthwise  or  crosswise  of  the 
track.  •  •  »  When  I  fell,  I  feil  exactly 
acrossways'  of  the  track,  what  we  call  west 
there.  The  bolt  rolled  east  It  was  right  on 
the  side  of  tbe  track  wben  I  picked  it  up. 
I  do  not  know  bow  far  it  rolled,  but  I  am 
certain  it  rolled.  When  I  stepped  on  it  I 
knew  something  rolled,  but  I  did  not  know 
what  it  was  until  I  got  up  and  looked.  The 
bolt  was  behind  me  because  I  fell  west  and 
It  rolled  east  and  I  could  not  tell  how  far 
It  rolled.  I  stepped  off  of  the  engine,  ang- 
ling west  across  tbe  track.  I  suppose  yon 
would  call  it  southwest     Tbe  engine  was 
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going  north,  and  I  stepped  soatbwest,  and 
put  my  foot  on  a  bolt  which  rolled  east  and 
I  fell  west" 

Counsel  for  appellant  contend  that  the  tes- 
timony quoted  does  not  tend  to  show  any  neg- 
ligence on  appellant's  part,  and  that  the  bur- 
den rested  upon  the  plaintiff  to  go  further, 
and  produce  testimony  tending  to  show  that, 
before  the  accident  happened,  appellant  had 
knowledge  of  the  existence  of  the  bolt  upon 
the  track,  or  that  It  had  been  there  for  such 
length  of  time  as  that  by  reasonable  dili- 
gence It  could  have  ascertained  that  fact 
We  cannot  sanction  that  contention.  On 
the  contrary,  we  think  counsel  for  appellee 
submits  a  sounder  proposition  in  these 
words:  "Where  It  is  shown  that  at  the  time 
of  the  accident  the  place  provided  for  the 
aerrant  to  work  was  an  unsafe,  place  by 
reason  of  an  obstruction,  and  the  obstruction 
was  one  of  the  implements  or  things  used 
by  the  master  In  the  conduct  of  its  busi- 
ness, it  is  to  be  inferred  that  such  obstruc- 
tion was  left  upon  the  premises  through  the 
agency  of  the  master."  The  testimony  shows 
that  the  bolt  In  question  was  what  is  call- 
ed a  draft  bolt,  that  such  bolts  are  com- 
monly used  by  appellant  to  put  down  through 
the  inside  of  the  car  through  the  sill  and 
draft  timber;  that  ai^ellant's  Inspectors  and 
repairers  frequently  take  these  bolts  out 
of  the  cars  and  replace  them  with  new  bolts. 
This  was  sometimeB  done  on  what  was  called 
the  rip  track  In  the  yard,  and  in  some  in- 
stances had  been  done  on  the  track  upon 
which  appellee  was  injured,  and  such  bolts 
were  sometimes  found  by  the  inspectors  on 
the  track  where  they  had  been  left  in  making 
the  repairs  referred  to.  It  was  not  shown 
that  any  car  had  passed  along  this  track 
after  the  time  appellant's  witnesses  say  they 
Inspected  It,  and  from  which  the  bolt  might 
bare  fallen.  Nor  was  it  shown  that  any  per- 
son other  than  appellant's  employes  had  been 
seen  npon  or  near  that  track  within  the  time 
referred  to,  or  that  such  other  persons  had 
access  to  the  track,  thereby  offering  an  op- 
portunity for  some  third  person  to  place 
the  bolt  on  the  track.  McCray  t.  Railway 
Co.,  89  Tex.  168,  34  S.  W.  95,  was  a  case 
in  which  a  brakeman  sitting  on  the  side 
of  a  car  in  a  train  running  between  stations 
was  killed  by  a  steel  rail,  part  of  the  load 
of  a  car  In  front  of  him,  failing  therefrom, 
one  end  striking  the  ground  and  the  other 
sweeping  along  the  side  of  the  train  and 
striking  him.  Without  other  proof  of  n^ll- 
gence  in  the  loading  of  the  car  of  rails,  the 
Supreme  Court  held  that  the  circumstances 
were  suCBCient  to  take  the  case  to  the  Jury, 
and  that  it  was  error  to  direct  a  verdict  for 
defendant  The  opinion  quotes  with  approval 
the  following  rule  applicable  to  such  cases: 
"There  must  be  reasonable  evidence  of  neg- 
ligence. But  where  the  thing  is  shovm  to 
be  under  the  management  of  the  defendant 
or  his  servants,  nnrt  the  accident  Is  such  as, 
tn  the  ordinary  course  of  things,  does  not 


happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  frcmi 
want  of  care." 

In  the  case  at  bar,  the  place  where  appel- 
lee  stepped  off  the  engine  in  performance 
of  his  duties  in  the  service  of  appellant  was 
a  place  furnished  by  appellant  for  him  to 
perform  such  service.  It  was  under  appel- 
lant's management  and  control,  and  the  ac- 
cident was  such  as  in  the  ordinary  course  of 
things  would  not  have  happened  if  appel- 
lant tiad  used  proper  care.  Possibly  some 
third  person  may  have  placed  the  tK>1t  on 
the  track  only  five  minutes  before  appellee 
was  injured,  bnt  that  would  take  the  case 
out  of  the  ordinary  course  of  things.  That 
argument  would  apply  with  equal  force  to 
the  McCray  Case,  because  In  that  case  it 
was  possible  for  some  third  person  to  have 
interfered  with  the  car  after  It  was  loaded 
and  brought  about  the  disaster  which  result- 
ed; bnt  in  that  case,  as  in  this,  in  such  cir- 
cumstances, the  accident  would  not  have  oc^ 
curred  in  the  ordinary  course  of  things. 
Such  outside  Interference  would  bring  in  an 
unusual  or  extraordinary  circumstance,  and 
therefore  the  accident  would  not  happen  in 
the  ordinary  course  of  things.  Furthermore, 
the  testimony  indicates  that  the  bolt  which 
caused  the  accident  to  happen  belonged  to  ap- 
pellant; and,  while  it  was  possible  for  some 
third  person  to  have  obtained  possession  of 
it  and  left  It  on  the  track,  that  hypothesis 
is  supported  by  nothing  in  the  testimony  and 
is  improbable.  On  the  other  hand,  the  theory 
that  it  reached  that  destination  through  ap- 
pellant's instrumentality  is  much  more  prol>- 
able,  and  finds  support  in  the  testimony 
showing  that  it  was  found  in  appellant's 
yard,  where  such  bolts  were  sometimes  left 
by  its  employes,  and  the  testimony  tending 
to  show  that  the  bolt  itself  was  appellant's 
property.  We  say  the  proof  tended  to  show 
the  latter  fact  because  a  witness  testified 
that  appellant's  cars  were  equipped  with 
such  bolts,  and  that  appellant  sometimes 
used  them  in  repairing  cars  In  the  yard,  and 
the  bolt  in  question  was  on  appellant's  track 
in  Its  yard,  which  yard  presumably  was  in 
appellant's  exclusive  possession. 

In  Washington  v.  Railway  Co.,  90  Tex.  314, 
38  S.  W.  764,  which  was  an  action  by  a  wid- 
ow to  recover  damages  for  the  death  of  her 
husband,  the  deceased  was  last  seen  walking 
In  a  railway  cut  in  the  city  of  Houston  along 
a  footpath  by  the  side  of  the  track  leading 
towards  a  ravine,  over  which  was  a  railway 
bridge,  so  constructed  as  to  admit  of  easy 
passage  by  footmen,  and  much  used  by  resi- 
dents of  that  part  of  the  city.  In  this  cut  a 
train,  which  bad  separated,  was  wrecked  by  a 
collision  of  the  rear  portion  with  that  in 
front,  which  had  stopped  to  set  a  switch. 
There  was  no  evidence  as  to  the  cause  of  the 
separation,  or  as  to  what  precautions.  If  any, 
were  necessary  or  were  taken  to  avoid  the  ac* 
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cldoit  The  body  of  the  deceased  was  dlscov- 1 
ered  underneath  the  wreck.  The  Supreme 
Court  held  that  the  facts  recited  were  suffi- 
cient evidence  of  negligence  to  require  the 
cue  to  be  submitted  to  the  Jury.  I.  &  O. 
N.  H.  R.  Co.  V.  Johnson,  23  Tex.  CIt.  App. 
leO,  55  S.  W.  T72,  was  an  action  for  dam- 
ages on  account  of  the  death  of  a  son  who 
was  an  employe  of  the  defendant,  and  this 
court  held  that,  while  the  burden  of  proving 
negligence  on  the  part  of  the  defendant  rest- 
ed upon  the  plaintiffs,  when  It  was  developed 
by  the  testimony  that  the  derailment  and 
wrecli  which  resulted  In  the  death  of  John- 
son was  caused  by  an  open  switch  on  the  de- 
fendant's road,  and  that  he  himself  was  not 
In  fault,  these  facts  were  sufficient  to  Justify 
a  finding  of  negligence  against  the  defendant, 
unless  It  submitted  testimony  excusing  It- 
self from  fault  In  reference  to  the  switch  be- 
ing open.  In  Thompson  v.  Railway  Co.  (Tex. 
Civ.  App.)  106  S.  W.  910,  the  opinion  quotes 
with  approval  from  a  North  Carolina  case, 
stating  the  rule  in  these  words:  "As  the 
law  places  upon  the  company  the  positive 
duty  of  providing  a  safe  track,  Including  the 
Incidental  duties  of  inspection  and  repair, 
its  unsafe  condition,  whether  admitted  or 
proved,  of  itself  raises  the  presumption  of 
negligence.  This  is  always  the  case  where 
there  Is  a  positive  duty  imposed  by  law."  In 
Railway  Co.  v.  Harris  (Tex.  Civ.  App.)  107  S. 
W.  110,  In  the  course  of  the  opinion  it  is  said: 
"Not  only  was  it  proved  that  the  accident  oc- 
curred, but  the  cause  was  shown,  and  a 
charge  to  the  effect  that  proof  of  the  mere 
happening  of  the  accident  did  not  entitle  ap- 
pellee to  recover  bad  no  place  in  the  case. 
Appellee  proved  that  he  was  setting  the 
brakes  on  a  car  when  the  chain  broke,  caus- 
ing him  to  fall  from  the  car.  That  made  a 
prima  facie  case,  and  appellant  had  the  bur- 
den of  showing  that  the  accident  was  un- 
avoidable, and  that  it  had  used  care  to  fur- 
nish reasonably  safe  appliances  for  appellee." 
See,  also,  Railway  Co.  v.  Roach,  114  S.  W. 
418,  recently  decided  by  this  court,  and  Craw- 
ford V.  Kansas  City  Stockyards  Co.,  114  S. 
W.  1058,  recently  decided  by  the  Supreme 
Court  of  Missouri.  It  would  also  seem  that 
the  reasoning  of  the  court  in  Ryan  v.  Rail- 
way Co.,  65  Tex.  19,  57  Am.  Rep.  589,  and 
Railway  Co.  v.  Home,  60  Tex.  648,  9  S.  W. 
440,  should  have  force  in  cases  of  this  kind. 
The  Ryan  Case  was  an  action  against  the 
railway  company  for  the  value  of  certain 
goods  upon  an  allegation  that  they  were  re- 
ceived by  the  defendant  for  shipment,  and 
not  delivered  at  their  destination,  but  were 
converted  to  the  use  of  the  company.  The 
answer  was  that  the  goods  were  destroyed  by 
fire  without  any  negligence  on  the  part  of  the 
carrier.  The  bill  of  lading,  which  constituted 
the  contract  betweeen  the  parties,  exempted 
the  carrier  from  liability  in  the  event  of  the 
destruction  of  the  property  by  fire.  The  Su- 
preme Court  held  that  the  burden  of  proof 
rested  upon  the  railway  company  to  show 


that  the  fire  was  not  caused  by  its  negligence. 
One  of  the  reasons  assigned  by  Chief  Justice 
Willie  for  the  conclusion  reached  was  that 
the  law  will  place  the  burden  of  proof  on  him 
who  best  knows  the  facts  and  Is  In  the  better 
position  to  develop  them.  In  the  Home  Case 
it  was  held  proper  to  instmct  the  Jury  that,  if 
grass  growing  on  the  land  of  the  plaintiff  was 
destroyed  by  Are  caused  by  sparks  escaping 
from  the  defendants'  engine,  such  facts  would 
make  a  prima  facie  case  of  negligence  against 
the  defendant  In  the  course  of  the  opinion 
the  Chief  Justice  said:  "We  are  aware  that 
numerous  authorities  can  be  found  in  which 
it  is  made  the  duty  of  the  party  complaining 
of  injuries  done  to  his  property  by  reason  of 
fire  kindled  from  such  sparks  to  show  negli- 
gence on  the  part  of  the  company,  but  we 
think  that  those  decisions  which  throw  the 
burden  upon  the  company  of  showing  that 
the  sparks  did  not  escape  because  of  any 
negligence  on  its  part  are  best  supported  by 
reason.  They  place  the  burden  of  proof  upon 
the  party  having  the  means  of  producing  the 
necessary  evidence  upon  the  subject.  The 
employes  know  the  condition  of  the  engine 
and  of  the  appliances  used  to  prevent  the  es- 
cape of  fire,  and  they  should  be  Informed  as 
to  whether  these  were  sufficient  for  that  pur- 
pose. The  injured  party  would  not,  as  a 
general  thing,  be  possessed  of  any  such  in- 
formation, and  he  could  not  ordinarily  obtain 
It  To  require  him  to  make  the  proof  would. 
In  most  instances,  be  a  denial  of  Justice, 
and  would  allow  the  party  doing  the  wrong 
to  escape  by  concealing  the  facts  which 
brought  It  about.  Hence  our  courts  have 
adopted  the  salutai;y  rule  of  presuming  the 
existence  of  negligence  against  the  party  who 
has  the  means  of  disproving  it  and  fails  to 
make  use  of  them  (Ryan  v.  Railway  Co.,  65 
Tex.  20,  57  Am.  Rep.  580),  and  have  followed 
that  line  of  decisions  which  casts  the  burdeu 
in  such  cases  upon  the  company,  and,  as  we 
believe  our  former  decisions  upon  the  subject 
are  founded  upon  good  reason,  we  are  not  in- 
clined to  change  the  rule  assumed  by  them." 
In  the  case  at  bar  to  adopt  the  rule  contend- 
ed for  by  appellant  would  place  upon  ap- 
pellee a  very  onerous  burden.  Appellant's 
negligence  consisted  of  the  failure  to  properly 
Inspect  the  place  furnished  appellee  to  per- 
form the  service  in  which  he  was  engaged. 
To  place  upon  appellee  the  burden  of  proof 
would  be  to  require  him  to  prove  a  negative — 
that  Is,  to  produce  proof  showing  that  ap- 
pellant had  not  performed  Its  duty  of  in- 
spection— and  it  would  have  been  very  difli- 
cult,  If  not  impossible,  for  him  to  have  made 
such  proof;  whereas,  if  such  inspection  had 
been  made,  It  was  peculiarly  within  the 
knowledge  of  appellant,  and  it  had  the  ready 
means  of  proving  it.  For  the  reasons  stated 
and  upon  the  authorities  cited  we  hold  that 
no  error  was  committed  in  refusing  to  in- 
struct a  verdict  for  appellant. 
The  second  assignment  complains  of  the  ro 
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fusal  to  give  another  requested  Instruction  di- 
recting a  verdict  for  the  defendant,  for  the 
additional  reason,  as  stated  in  the  charge, 
that  the  defendant  had  proved  by  uncontro- 
verted  testimony  that  It  had  properly  Inspect- 
ed the  track,  and  therefore  was  not  guilty  of 
negligence.  Appellant  submitted  testimony 
of  four  witnesses  which  would  have  support- 
ed a  finding  by  the  jury  that  It  had  properly 
and  sufficiently  inspected  the  track  and  was 
not  guilty  of  negligence,  but  the  Jury  was  not 
compelled  to  give  credence  to  the  testimony 
of  the  witnesses  referred  to,  and  the  Instruc- 
tion was  proi)erIy  refused.  The  witnesses  re- 
ferred to  were  not  disinterested,  because  they 
were  appellant's  employ^  It  seems  that 
their  attention  was  not  called  to  the  matter 
of  Inspection  on  that  particular  day  until 
long  after,  and,  while  they  each  testified  that 
they  Inspected  the  track  referred  to  not  more 
than  half  an  hour  before  the  time  appellee 
said  he  was  Injured,  they  so  stated  mainly  be- 
cause of  the  fact  that  It  was  their  custom  to 
Inspect  the  yard  every  day  at  the  time  re- 
ferred to,  and  not  because  of  any  distinct 
recollection  of  an  Inspection  on  that  particu- 
lar da.v.  The  most  of  them  said  that  they 
saw  no  such  bolt  on  tbe  track,  and  believed 
that  they  would  have  seen  It  if  It  had  been 
there,  but  some  of  them  admitted  that  they 
might  have  overlooked  it  One  of  them  said 
that  be  did  not  remember  whether  he  saw 
such  bolt  or  not,  but.  If  he  did,  he  removed 
It,  and  did  not  leave  it  upon  the  track.  We 
hold  that  the  Jury  was  not  required  to  ac- 
cept the  testimony  referred  to  as  establishing 
the  fact  that  appellant  had  properly  and  suf- 
ficiently Inspected  the  track  in  question. 

Numerous  objections  are  urged  to  the 
court's  charge  and  to  the  refusnl  of  a  num- 
ber of  requested  Instructions.  We  think  the 
charge  of  the  court  was  full,  fair,  and  rea- 
sonably accurate,  and  that  no  error  was  com- 
mitted In  refusing  the  requested  instructions. 

The  verdict  of  the  Jury  is  also  assailed,  but 
there  Is  testimony  In  the  record  which  sup- 
ports It,  and  this  court  would  not  be  Justified 
In  setting  It  aside. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed. 

Affirmed. 


TEXAS  MIDLAND  R.  CO.  v.  GEBALDON.f 

(Court  of   Civil   Appeals   of  Te-^cas.     Feb.   18, 

1909.    KebearinK  Denied  March  25, 

1009.) 

1.  Appeal   and   Erbor    (§    1002*)— RE\aEw— 
Finding  op  Pact— Conflicting  Evidence. 
The  truth  of  a  finding  of  fact  on  conflict- 
ing evidence,  involved  in  a  general  verdict,  will 
be  a.<!£umed  on  appeal. 

[Ell.  Xote. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  30.%-3037;  Dec.  Dig.  § 
1(K.»2.»] 


2.  Railboads  (J  274*)— DtJTT  to  Ijcenbkes 

IN  Generai/— Persons  in  Wajtino  Room. 
The  law  does  not  permit  even  trespassers 
to  be  exposed  wantonly  to  perils  of  life  or  health, 
and  a  railroad  company  owes  a  licensee  on  its 
premises  tbe  duty  of  taking  ordinary  cere  to 
avoid  injuring  him,  which  duty  applies  to  licen- 
sees in  its  waiting  rooms  as  well  as  elsewhere. 

[Ed.  Note. — For  other  cases,  see   Railroads, 
Cent.  Dig.  $  868;    Dec.  Dig.  {  274.*] 

3.  Railboads  (8  274*)— DuTT  to  Licensees  in 
Genebai/— Persons  in  Waiting  Roou. 

Where  plaintiff  and  his  family  had  been 
permitted  to  remain  in  defendant's  depot  wait- 
ing room  till  closin)^  time  for  tbe  night,  a  re- 
quest to  stay  there  till  it  quit  raining,  so  as  not 
to  endanger  his  wife's  health  by  exposure  for 
which  they  were  unprepared,  was  reasonable 
and  should  have  been  granted,  though  an  incon- 
venience to  tbe  agent,  and  an  expulsion  under 
such  circumstances  is  a  tort  for  which  the  com- 
pany is  liable,  independent  of  any  contractual 
relation. 

[E:d.   Note.— For  other  cases,  see   Railroads, 
Dec  Dig.  i  274.*] 

4.  CABRiExa  (g  246*)— Passenoebs  on  Rail- 
koad— Question  fob  Jury. 

Evidence  held  to  present  a  question  for  the 
jury  as  to  whether  or  not  plaintiff  and  his  wife 
were  passengers,  against  whom  defendant  rail- 
road company  was  not  entitled  to  close  its  de- 
pot and  require  them  to  leave  at  a  particular 
time. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  8  246.*] 

5.  Cabbiebs  (8  384*)— Actions  fob  EzFui.sion 
FBOM  Waiting  Room  —  Evidence  —  Suffi- 
ciency to  Warrant  Submission  to  Jury. 

In  an  action  against  a  railroad  company  for 
expulsion  of  plaintiff  and  his  wife  from  a  depot 
waiting  room,  evidence  held  to  warrant  submis- 
sion of  an  issue  as  to  the  wife  being  frightened. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  8  384.*] 

6.  Damages  (|  216*)— iNSisuonoNS— Doublb 
Recovery. 

A  double  recovery  was  not  authorized  by 
an  instruction  which  entitled  plaintiff  to  recov- 
er for  the  physical  and  mental  pain  suffered  by 
bis  wife  by  reason  of  fright  and  getting  wet, 
and  for  humiliation  and  pain  of  mind  caused  to 
plaintiff  by  reason  of  being  ejected  from  the 
waiting  room  in  defendant's  depot  and  searched 
by  an  oflBcer. 

[Ed.    Note.— For   other   cases,   see    Damages, 
Dec.  Dig.  8  2ia*] 

7.  Cabbieks  (8  384*)- AcnoN  fob  E^xpuiaion 
FBOM    Waiting    Room— Instructions. 

In  an  action  for  injuries  caused  by  being 
ejected  from  the  waiting  room  of  a  depot,  the 
charge  required  the  jury  to  find,  before  return- 
ing a  verdict  for  plaintiff,  that  the  station 
agent  wantonly  or  maliciously  threatened  to 
have  plaintiff  and  his  wife  and  child  ejected 
by  an  officer  and  ordered  the  town  marshal  to 
take  charge  of  them  or  pnt  them  out.  There 
was  evidence  the  asent  was  angry  and_  spoke 
in  a  rough,  loud,  and  harsh  manner,  and  in  such 
mood  ordered  the  marshal  to  take  charge  of 
them,  and  it  conclusively  appeared  that  at  the 
time  the  agent  called  the  officer  to  remove  them 
they  were  not  violating  any  law  or  injuring  any 
property,  and  requested  the  agent  to  wait  till 
it  quit  raining  before  compelling  them  to  leave 
because  of  his  wife's  condition.  Held,  that  the 
charge  was  more  favorable  to  defendant  than 
was  authorized  by  law  under  the  facts,  and  re- 
versible error  could  not  be  predicated  thereon. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  8  384.*]  


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
t  Application  tor  writ  ot  error  pending  In  Supreme  Court. 
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&  Damages  (J  2ie*)— Instructions  Authob- 

iziNo  Double  Recovery. 

In  an  action  for  expulsion  of  plaintiff  and 
his  wife  from  a  depot  waiting  room,  a  charge 
authorizing  the  jury  in  one  paragraph  to  find 
for  plaintiff  such  sum  as  will  reasonably  com- 
pensate him  for  such  mental  and  physical  pain 
as  his  wife  suffered,  if  any,  and  in  another  par- 
agraph such  sum  as  will  reasonably  compensate 
him  for  'such  humiliation  or  pain  of  mind  suf- 
fered by  him,  is  not  subject  to  objection  as  au- 
thorizing a  double  recovery  for  humiliation  and 
pain,  nor  calculated  to  cause  the  jury  to  allow 
such  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  216.*] 

9.  Carbiers  (8  383*)— Expulsion  from  Wait- 
ing Room— Evidence— Sufficiency  to  Jus- 
tify Submission  of  Issue. 

Evidence,  in  an  action  for  expulsion  from 
the  waiting  room  .of  a  depot,  held  to  require  a 
submission  to  the  jury  whether  the  station  agent 
caused  plaintiff  to  be  searched  by  an  officer  for 
a  pistol. 

[Ed.  Note.— For  other  cases,  see  Oarriers,  Dec. 
Dig.  §  383.*] 

10.  Tbial  (i  140,  142*)— Questions  FobJubt 
—Credibility  of  Witnesses  and  Infer- 
ences from  Facts. 

The  credibility  of  witnesses  and  inferences 
to  be  drawn  from  the  facts  are  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  11  334.  335,  337;   Dec  Dig.  f!  140,  142.*] 

11.  Carbiebs  (g  383*)— Action  fob  Expulsion 
FBou  Waiting  Room— Peremptory  Instruc- 
tion fob  Defendant. 

In  an  action  for  expuMon  from  a  waiting 
room  of  a  depot,  held,  that  on  the  evidence  a 
peremptory  instruction  to  find  for  defendant 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  383.*] 

12.  Carriers  (»  372*)— Ejection  from  Watt- 
ing Boom— nsRSONs  LiIablb. 

An  officer,  called  by  a  station  agent  merely 
to  put  persons  out  of  the  waiting  room,  would 
not  be  acting  oflicially  in  complying,  so  as  to 
exempt  the  railroad  company  from  responsibility 
for  humiliation  suffered  therefrom. 

[E3d.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  372.*] 

13.  Cabriebs  (I  372*)— Wbonofuixy  Search- 
ing Passenger  fob  Concealed  Weapons— 
Ljabilitt  for  Acts  of  Station  Agent. 

If  the  station  agent  wrongfully  causes  an 
officer  to  search  a  passenger  in  the  waiting  room 
and  points  him  out  to  an  officer  as  a  violator  of 
the  law,  when  he  is  not,  the  company  would  not 
be  relieved  from  responsibility  for  his  acts  on 
the  ground  that  he  believed,  or  had  been  inform- 
ed, that  the  passenger  had  a  pistol. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  372*] 

14.  Weapons  (§  11*)— "Traveler"  Entitled 
to  Carry  Arms. 

A  passenger  in  the  waiting  room  of  a  de- 
pot just  before  the  arrival  of  a  train  which  he 
intends  to  take  is  a  "traveler"  within  the  mean- 
ing of  the  law,  and  has  a  legal  right  to  carry 
arms. 

[Bd.  Note.— For  other  cases,  see  Weapons, 
Cent.  EHg.  ff  10-14;   Dec.  Dig.  §  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7076-7079,  7820.] 

15.  Appeal  and  Error  (§  1060*)— Harmless 
Error— Argument  of  Counsel. 

Reversible  error  cannot  be  predicated  on 
the  words  of  an  attorney  in  argument,  where 
they  were  promptly  withdrawn  by  him,  and  the 
amount  of  the  verdict  does  not  show  reasonably 


that  the  jury  could  have  been  inflamed  or  impas- 
sioned thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4133 ;   Dec.  Dig.  §  1000.*] 

Appeal  from  District  Court,  Hunt  County; 
R.  Ia  Porter,  Judge. 

Action  by  F.  A.  Geraldon  against  the  Texas 
Midland  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Appellee  brought  this  suit  against  appel- 
lant to  recover  damages  on  account  of  In- 
jiurles  and  physical  and  mental  pain  occa- 
sioned his  wife,  and  humiliation  caused  to 
himself,  by  reason  of  the  alleged  several 
wrongs  committed  against  them  by  appellant 
By  his  [)etltloD  appellee  claims:  That  he  and 
his  wife  on  May  24tb  went  to  the  passenger 
depot  of  the  appellant  at  Its  station  of  Enloe, 
for  the  purpose  of  taking  passage  on  Its  reg- 
ular passenger  train  to  Commerce,  which  was 
due  to  leave  that  station  late  In  the  after- 
noon, and  that  when  they  arrived  at  said 
station  they  found  that  the  train  had  already 
gone,  and  they  continued  to  remain  In  the  de- 
pot waiting  room  for  their  next  train  by 
permission  and  without  objection  on  the  part 
of  the  depot  agent  until  after  the  north-bound 
passenger  train  going  to  Paris  passed  at 
about  10  o'clock  p.  m. ;  tttat  at  the  time  the 
train  passed  It  was  raining,  and  continued  to 
rain  for  several  minutes  after  said  train 
passed;  that  Immediately  after  the  train 
passed,  and  while  It  was  Still  raining,  the 
appellant's  agent  entered  the  waiting  room 
and  demanded  that  they  leave ;  that  upon  ap- 
pellee's request  that  he  and  bis  wife  and 
child  be  allowed  to  remain  there  in  the  room 
and  not  be  required  to  leave  the  same  until 
it  ceased  raining,'  the  said  agent  In  a  rough, 
angry,  and  Insulting  manner.  Informed  them 
that  they  would  have  to  leave  at  once,  and 
If  they  did  not  do  so  he  would  have  the  town 
marshal  eject  them,  and  thereupon  unneces- 
sarily and  without  provocation  therefor  call- 
ed the  town  marshal,  and  they  were  forced 
to  leave  the  room  and  go  out  into  the  rain ; 
that  api)ellee's  wife  at  the  time  had  her  reg- 
ular menstrual  sickness,  and  by  reason  of 
being  forced  Into  the  rain  got  wet,  and  her 
sickness  suddenly  ceased  and  failed  upon  her, 
causing  serious  and  permanent  Injuries  as 
claimed.  Appellee  also  alleges:  That  on  the 
next  morning  after  the  ejection,  when  he  and 
bis  wife  and  child  returned  to  the  said  sta- 
tion to  take  the  passenger  train  to  Commerce, 
and  after  they  became  passengers,  and  In  or- 
der to  further  humiliate  them  and  bring  them 
Into  public  disrepute  and  ridicule,  the  agent 
of  appellant  called  an  officer  of  the  law  and 
advised,  procured,  ond  instructed  said  officer 
to  search  the  appellee  then  and  there  for  con- 
cealed weapons,  which  the  said  officer  pro- 
ceeded to  do  before  many  people  present  and 
In  the  agent's  presence  and  by  his  advice; 
that  appellee  was  greatly  humiliated  thereby ; 
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and  that  appellee  did  not  have  any  weapon 
about  his  person.  The  appellant  answered  by 
general  denial.  The  case  was  tried  to  a 
Jury,  afxi  In  accordance  with  their  verdict 
a  Judgment  was  entered  for  the  appellee,  and 
the  appellant  brings  the  case  on  appeal  seek- 
ing to  have  the  same  revised  for  the  errors 
assigned. 

The  evidence  substantially  shows  that  ap- 
pellee and  his  wife  and  child,  and  a  Mr.  Mar- 
tin and  his  wife  and  children,  on  May  24, 
1906,  came  from  a  distant  point  In  the  coun- 
try to  the  passenger  depot  of  the  appellant  at 
Enloe,  a  small  village,  for  the  purpose  of  tak- 
ing the  first  passenger  train  out  to  Commerce, 
Arriving  at  the  depot  between  5  and  6  o'clock 
in  the  afternoon,  appellee  learned  that  the 
late  evening  train  had  already  gone  out  He 
then  proceeded  to  box  up  some  goods  which 
he  had  on  the  depot  platform  for  shipment. 
While  he  was  at  work  boxing  up  these  goods, 
his  wife  and  child,  and  Martin  and  his  fam- 
ily, remained  in  the  depot  waiting  room.  He 
flni^ed  boxing  up  his  goods  for  shipment 
between  8  and  9  o'clock  and  went  into  the 
depot  waiting  room,  where  the  other  mem- 
bers of  the  party  were,  and  Martin  went  out 
and  brought  back  a  lunch,  and  they  all  ate 
the  lunch.  The  depot  agent  saw  and  knew 
they  were  on  the  premises  and  in  the  waiting 
room,  and  made  no  objection  to  their  being 
and  remaining  there.  Shortly  after  boxing 
up  the  goods  for  shipment  it  began  to  rain. 
When  the  party  came  to  the  depot  it  was 
good  weather  and  not  raining.  Appellee  then 
learned  that  the  next  train  to  Commerce 
would  not  arrive  until  5  o'clock  in  the  morn- 
ing. Upon  this  knowledge  the  party  decided 
among  themselves  to  remain  in  the  waiting 
room  until  the  train  arrlvfed.  About  10:10  p. 
m.  appellant's  north-bound  passenger  trala 
came  in.  It  was  raining  at  the  time  the  train 
came.  Between  15  and  20  minutes  after  the 
said  train  had  left  the  station,  the  appel- 
lant's depot  agent  entered  the  waiting  rooni 
and  Informed  appellee  that  be  and  his  wife 
and  the  others  would  have  to  leave,  as  he 
wanted  to  close  up  the  depot  and  go  home. 
There  Is  a  conflict  of  evidence  as  to  what  the 
agent  said  and  did  at  the  time  he  demanded 
of  the  appellee  and  his  wife  to  leave  the 
room,  and  as  to  whether  It  was  raining  at  the 
very  time  they  left  the  depot  waiting  room. 
The  verdict  of  the  Jury  settled  this  conflict 
in  favor  of  the  appellee,  and  we  assume  the 
truth  of  the  finding  Involved  in  a  general  ver- 
dict The  evidence  offered  by  appellee  and 
bis  witnesses  in  this  respect  shows  that  when 
the  agent  came  into  the  waiting  room  he 
said:  "Where  are  you  folks  going?"  Ap- 
pellee replied:  "To  Conunerce."  The  agent 
said:  "Tben  you  will  have  to  get  out  of  here. 
I  will  have  to  dose  up."  The  appellee  said 
be  "didn't  see  how  we  could  get  out,  and  it 
raining  that  way,  with  our  women  and  chil- 
dren," and  requested  the  agent  at  the  same 
time  "to  wait  untU  it  quit  raining,"  telling 


the  agent  at  the  time  "my  wife  ain't  In  no 
condition  to  get  out  in  the  rain,"  Intending 
for  it  to  be  so  understood  by  the  agent  that 
bis  wife  bad  her  menstrual  flow  and  period 
on  her  at  the  time,  and  {(he  was  in  fact  in  her 
menstrual  period.  The  agent  answered  the 
request  by:  "It  don't  make  any  difference. 
You  will  have  to  get  out  Just  tbe  same."  The 
appellee  then  replied:  "Xou  will  have  to  put 
me  out.  I  won't  get  out  in  tbe  rain."  To 
this  the  agent  answered:  "If  you  don't  get 
out,  I  will  call  the  marshal  and  have  yon 
put  out"  And  further  said  at  the.  same 
time:  "This  is  no  lodging  house.  Haven't 
you  got  any  money?"  Appellee  said:  "Yes, 
sir;  I  have  money."  And  the  agent  there- 
upon without  further  say  called  to  the  mar- 
shal, who  was  standing  at  the  window,  and 
ordered  him  to  come  and  eject  them.  The 
marshal  appeared,  and  the  wife  became  very 
much  frightened,  and  thereupon  the  appellee 
said,  "Before  I'll  be  arrested  we  will  get  out," 
and  they  iM  proceeded  along  with  the  mar- 
shal to  leave  the  room.  The  agent's  man- 
ner and  conduct  is  shown  by  the  evidence  to 
have  been  rough,  angry,  and  harsh.  Appel- 
lee and  his  wife  then  proceeded  at  once  to 
the  only  lodging  house  in  the  place,  which 
was  run  by  the  town  marshal,  and  which 
was  variously  estimated  by  the  witnesses 
to  be  from  150  to  300  yards  distant  from  tbe 
depot,  about  one-third  of  the  way  covered  by 
awnings.  It  was  shown  by  tbe  evidence  of- 
fered by  the  appellee  that  It  was  raining  at 
tbe  time  of  the  ejection,  and  plainUfTs  wife 
got  "damp  to  the  skin,"  and  from  the  wetting 
her  menstrual  flow  checked  and  failed  upon 
her,  and  from  tbe  effects  of  whidi  her  healtb 
became  seriously  and  permanently  impaired, 
and  she  suffers  much.  It  ceased  to  rain  in  a 
very  few  minutes  after  the  appellee  and  his 
wife  got  to  tbe  lodging  place. 

The  next  morning  appellee  and  bis  wife  re- 
turned to  the  depot  to  take  the  train  to  Com- 
merce and  purchased  their  tickets.  Just  be- 
fore the  arrival  of  the  train  on  which  tbey 
were  to  go  to  Commerce,  a  deputy  sheriiT 
came  into  the  waiting  room  and  publicly,  in 
the  presence  of  the  other  passengers,  made  a 
search  of  the  person  of  the  appellee  for  dead- 
ly weapons.  He  did  not  find  any  weapons  on 
the  person  of  the  appellee,  but  found  only  a 
claw  hammer  which  he  had  in  his  pocket,  and 
which  be  had  used  in  boxing  up  his  goods. 
There  is  evidence  to  sustain  the  finding  of  tbe 
Jury  that  tbe  appellant's  depot'  agent  pro- 
cured and  Instigated  this  seardi  to  be  made, 
without  probable  cause  therefor,  and  we  as- 
sume the  truth  of  these  findings.  Tbe  evi- 
dence shows  that  the  search  by  the  officer 
was  made  upon  the  information,  advice,  and 
suggestion  of  the  agent,  and  without  warrant 
therefor,  and  that  the  search  caused  humilia- 
tion and  embarrassment  to  tbe  appellee. 
From  the  facts  in  this  case  we  conclude  tbat 
the  appellant  was  guilty  of  the  wrongs  com- 
plained of  in  the  petition,  and  that  tbe  evl- 
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dence  is  sufficient  to  sustain  the  amount  of 
recoyery  herein  for  the  physical  Injuries  and 
pain  and  suffering  and  humiliation  caused 
the  appellee  and  his  wife. 

Ogden,  Brooks  &  Napier  and  A.  H.  Dashlel, 
for  appellant  Looney  &  Clark  and  Mulk^ 
&  HamUtou,  for  appellee. 

LEVT,  J.  (after  stating  the  tacts  as  above). 
The  Important  question  of  the  case  is  pre- 
sented by  the  first  assignment  of  error,  which 
complains  of  the  refusal  of  the  court  to  give 
the  following  q)eclal  charge  to  the  jury  ask- 
ed by  appellant:  "TJnder  the  undisputed  evi- 
dence in  this  case,  the  plaintitT  and  his  wife 
were  not  passengers  of  the  defendant  on  the 
night  of  May  24th,  when  they  claim  to  have 
been  put  out  of  the  depot,  and  therefore  the 
defendant  bad  a  right  to  close  Its  depot  and 
to  require  plaintiff  and  bis  wife  to  leave  the 
same,  and  they  are  not  entitled  to  recover 
against  the  defendant  anything  by  reason  of 
any  Injuries  they  may  have  sustained  by  get- 
ting wet  after  leaving  the  depot,  and  you 
will  not  consider  the  injuries  so  claimed  in 
arriving  at  ^our  verdict"  The  effect  of  the 
charge  was  to  peremptorily  Instruct  the  jury 
that  in  the  circumstances  appellee  could  not 
recover  because  they  were  not  passengers. 
Considering  the  circumstances  in  this  con- 
nection, it  clearly  appears  that  app^lee  and 
his  wife  were  not  bare  intruders  upon  the 
premises  of  the  appellant  but  came  there 
for  the  purpose  of  transacting  business  with 
it  as  a  common  carrier.  They  remained  up- 
on the  premises  for  some  time,  preparing 
their  goods  for  shipment.  After  finishing 
boxing  their  goods,  they  then  went  immedi- 
ately into  the  waiting  room,  without  objec- 
tion on  the  part  of  the  agent,  and  with  his 
knowledge  It  soon  afterwards  began  to 
rain.  When  they  came  to  the  depot  It  was 
not  raining.  This  condition  of  the  weather 
caught  them  at  the  depot  unprepared  for  it 
and  they  were  strangers  in  the  village,  which 
had  bare  accommodations.  While  it  was 
raining  appellant's  agent  required  them  to 
leave  the  depot  in  order  to  close  it  up  and 
go  to  his  home.  Appellee  protested  against 
leaving  the  room  at  the  time  because  of  the 
physical  condition  of  his  wife,  which  was 
made  known  to  the  agent  and  he  asked  him 
"to  wait  until  it  quit  raining,"  which  it  did 
in  a  short  time  thereafter.  The  agent  refused 
to  wait  and  at  once,  through  means  and  aid 
of  an  officer  of  the  law,  compelled  them  to 
leave  the  room  and  go  out  in  the  rain,  and 
the  wife  got  wet,  and,  being  in  her  monthly 
sickness,  became  sick,  which  resulted  in  seri- 
ous Injury  to  her. 

We  do  not  think  that,  because  appellee 
and  his  vrife  were  not  "passengers"  in  a  legal 
sense,  in  view  of  the  peculiar  circumstances 
of  the  case,  the  appellant  was  absolved  from 
any  legal  obligation  to  exercise  reasonable 
care  and  prudence  in  expelling  appellee's  wife 
from  the  waiting  room  at  the  time.  The  law 
does  not  permit  evea  trespassers  to  be  ex- 


posed wantonly  to  perils  of  life  or  healtlu 
It  is  a  well-established  rule  that  a  railroad 
company  owes  a  licensee  upon  its  premises 
the  duty  of  taking  ordinary  care  to  avoid  in- 
juring him.  The  same  duty  applies  In  its 
waiting  room,  as  elsewhere  on  its  premises, 
to  such  licensees.  Being  in  the  waiting  room 
by  permission,  and  at  the  time  of  the  expul- 
sion from  necessity  of  the  situation,  it  was 
the  duty  of  the  appellant  to  the  appellee  and 
his  wife  to  permit  them  to  remain  in  the 
depot  "until  it  quit  raining,"  and  to  refrain 
from  expelling  them  while  it  was  raining.  It 
Is  shown  to  have  stopped  raining  in  a  very 
few  minutes  thereafter.  The  expulsion,  oc- 
curring at  a  time  and  under  the  circumstan- 
ces as  disclosed  in  the  facts,  was  a  negli- 
gent disregard  of  the  duty  that  was  owing 
to  appellee  and  constitutes  an  actionable  tort 
An  action  for  negligent  expulsion  is  not  re- 
stricted to  a  contractual  relation,  but  recov- 
ery may  be  had  as  for  a  tort.  Thompson  on 
Negligence  (Supplement)  {  3262.  A  carrier 
has  the  right  to  eject  a  person  from  Its  train 
Who  falls  and  refuses  to  pay  fare,  but  the  right 
to  eject  must  be  exercised  in  a  proper  manner 
and  at  the  proper  time  and  place,  and  by 
negligently  ejecting  such  petaon  in  a  manner 
or  at  a  time  or  place  as  to  endanger  his  safe- 
ty or  health  makes  the  carrier  liable  for  the 
consequences  proximately  resulting  from  such 
expulsion.  2  Hutchinson  on  Carriers,  f  1084 ; 
6  Cyc.  p.  563.  We  can  see  no  valid  reason 
why  the  same  rule  of  law  that  governs  the 
carrier  in  ejecting  a  person  from  its  train 
who  has  failed  to  pay  fare  should  not  obtain 
and  be  applicable  to  this  instant  case.  The 
legal  principle  Involved  in  the  rule  is  the 
same,  whether  the  negligent  expulsion  occurs 
from  the  vehicle  or  from  the  waiting  room,  as 
under  the  facts  in  this  case.  The  rule  is 
founded  on  the  principle  that  It  is  the  duty 
of  the  carrier  to  refrain  from  exercising  the 
right  of  expulsion  in  a  manner  and  at  a  time 
where  injury  would  result  to  the  person 
ejected.  Such  rule  holds  to  the  person  eject- 
ed the  right  to  his  safety  of  health,  limb, 
and  life;  and  to  the  carrier  the  obligation 
of  due  regard  to  his  safety  from  such  In- 
juries in  the  exercise  of  the  right  to  expel. 
For  a  violation  of  this  duty  or  obligation 
to  the  person  expelled  an  action  In  tort  will 
lie.  If  it  is  a  tort  to  expel  a  female  from  a 
train  under  conditions  that  endanger  her 
health,  it  is  none  the  less  a  tort  to  expel  her 
from  the  depot  waiting  room  under  the  cir- 
cumstances of  this  case.  The  right  of  an 
owner  of  a  house  to  terminate  the  privilege 
of  a  person  invited  Into  such  house  to  con- 
tinue to  remain  therein  exists  under  proper 
limitations,  but  he  commits  a  tort  if  he 
exi>els  such  person  therefrom  in  a  negligent 
or  wrongful  manner. 

In  the  light  of  these  rules  of  law,  appel- 
lant owed  the  duty  to  appellee's  wife,  in  the 
particular  circumstances  of  the  case,  to  not 
expel  her  from  the  depot  waiting  room  while 
it  was  raining,  knowing  at  the  time  that  in 
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her  pbyslcal  condition  to  get  wet  would  en- 
danger her  health.  The  request  to  stay  In 
the  room,  under  the  circumstances,  "until  It 
quit  raining,"  was  reasonable,  though  an  In- 
convenience to  the  agent;  but  the  law  re- 
gards life  and  health  as  paramount  to  mere 
inconvenience.  In  no  wise  does  such  rule  of 
law  Interfere  with  the  right  of  the  appellant 
to  the  proper  use  of  Its  property,  nor  with 
the  right  to  make  reasonable  regulations  con- 
cerning the  closing  of  Its  depots;  but  It  re- 
stricts the  right  of  expulsion  therefrom  of 
a  person  to  whom  It  owes  the  duty  of  ordi- 
nary care  to  the  proper  exercise  of  ordinary 
care  and  prudence.  The  force  of  the  rule 
applicable  to  negligent  expulsion  is  laid  down 
In  the  case  of  Brown  v.  Railway  Co.,  51 
Iowa,  235,  1  N.  W.  487,  where  the  court.  In 
passing  on  an  Instruction  given  the  Jury, 
says:  "In  exercising  the  right  of  ejection, 
reasonable  and  ordinary  care  should  be  em- 
ployed. In  determining  whether  such  care 
has  been  exercised  all  the  circumstances 
should  be  considered,  as  the  physical  condi- 
tion of  the  person  ejected,  the  time,  whether 
In  daylight  or  late  at  night,  the  place  of  the 
ejectment,  the  character  of  the  weather, 
whether  pleasant  or  Inclement.  The  rules  of 
law,  as  well  as  the  dictates  of  humanity,  re- 
quire that  the  ejection  shall  occur  at  such 
place  and  be  conducted  in  such  manner  as 
not  unreasonably  to  expose  the  party  to 
danger."  We  are  of  the  opinion  that  the 
facts  presented  an  Issue  for  the  Jury  to  de- 
termine, and  that  the  court  did  not  err  In 
refusing  the  special  charge.  We  do  not  think 
the  cases  of  Railway  Co.  v.  Pevey,  30  Tex. 
CiT.  App.  460,  70  S.  W.  778,  and  Railway 
Co.  v.  Griggs  (Tex.  Civ.  App.)  106  S.  W. 
411,  presented  the  question  here  Involved  In 
this  case,  and  therefore  would  not  be  appli- 
cable nor  rule  the  case.  The  facts  In  those 
two  cases  make  them  clearly  distinguishable 
from  the  instant  case.  The  assignment  Is 
overruled. 

By  Its  second  assignment  of  error  the  ap- 
pellant complains  of  the  third  paragraph  of 
the  court's  charge.  There  was  no  error  In 
the  charge  as  complained  of.  There  was 
evidence  on  which  to  submit  an  Issue  as  to 
the  appellee's  wife  being  frightened,  and  au- 
thorize a  recovery  by  reason  thereof.  The 
agent's  calling  the  officer,  and  the  officer's 
appearing,  were  acts  sufficient  to  impress 
a  woman  with  fear  In  her  then  situation. 
Appellee's  wife  testified:  "I  had  never  been 
arrested.  Nobo^  ever  threatened  to  arrest 
me.  That  man  threatened  to  have  us  put  out 
by  an  officer,  and  the  way  he  talked  scared 
me  and  made  me  weak  and  nervous,  and  I 
could  hardly  stand  up."  The  doctor  testified 
that  sudden  fright  or  excitement  might  and 
would  likely  upset  the  functions  of  the  body, 
and  especially  the  menstrual  flow  of  a  woman. 
If  appellant  wrongfully  ejected  appellee's 
wife  at  the  time  and  under  the  circumstances 
and  in  an  improper  mode  and  manner,  he 
was  entitled  to  recover  for  all  the  damages 


proximately  resulting  from  the  wrongs.  ▲ 
double  recovery  was  not  authorized  by  the 
Instruction.  The  instruction  authorized  a  re- 
covery for  the  physical  and  mental  pain 
suffered  by  the  wife  by  reason  of  fright  and 
getting  wet  while  her  menstrual  period  was 
on  her,  and  the  fourth  paragraph  authorized 
a  recovery  for  bumlliatlon  pnd  pain  of  mind 
caused  to  the  appellee  himself  by  reason  of 
being  ejected  by  and  searched  by  an  officer. 
The  second  assignment  of  error  Is  therefore 
overruled- 

The  fourth  assignment  Is  overruled.  The 
appellant  cannot  predicate  reversible  error  In 
the  case,  on  the  Issue  of  being  ejected  by 
means  of  an  officer  of  the  law,  upon  the 
charge  requiring  the  jury  to  find  before  they 
could  return  a  verdict  for  the  appellee,  that 
the  agent,  "without  probable  cause  therefor, 
wantonly  or  maliciously  threatened  to  have 
them  ejected  by  an  officer,  and  ordered  the 
town  marshal  to  take  charge  of  them  or  to 
put  them  out."  Such  charge  was  more  fa- 
vorable to  appellant  than  authorized  by  law 
under  the  facts.  There  was  evidence  to  sup- 
port the  finding  required  by  the  Instruction. 
The  appellee  and  his  wife  and  other  witness- 
es testified  that  the  agent  became  and  was 
angry,  and  spoke  in  a  rough,  loud,  and  harsh 
manner,  and  in  such  mood  ordered  the  mar- 
shal to  "take  charge  of  them."  It  conclu- 
sively appears  that  at  the  time  the  agent  call- 
ed the  officer  to  remove  the  appellee  and  his 
wife  they  were  not  violating  any  law  or  in- 
juring any  property.  Such  facts,  considered 
in  connection  with  the  further  facts  that  ap- 
pellee and  his  wife  were  not  bare  intruders 
in  the  waiting  room,  and  requested  the  agent 
to  wait  until  it  quit  raining  before  he  com- 
pelled them  to  leave,  l>ecanse  of  his  wife's 
condition,  are  strong  facts  going  to  show  a 
negligent  disregard  of  the  obligation  due  by 
the  appellant  to  the  appellee  at  the  time.  As 
determined  In  the  preceding  assignment,  the 
charge  is  not  subject  to  the  objection  that  it 
authorized  n  double  recovery  for  hawili.niion 
and  pain,  nor  was  it  calculated  to  cause  the 
jury  to  allow  a  double  recovery  for  the 
same.  In  the  third  paragraph  the  language 
of  the  charge  was  that  the  Jury  should  find 
for  appellee  "such  sum  as  will  reasonably 
compensate  him  for  such  mental  and  physi- 
cal pain  as  she  suffered,  if  any."  In  the 
fourth  paragraph  it  authorized  the  Jury  to 
find  for  the  appellee  "such  sum  as  will  rea- 
sonably compensate  him  for  such  humilia- 
tion or  pain  of  mind.  If  any,  suffered  by 
him." 

The  fifth  and  sixth  assignments  are  con- 
sidered together,  and  are  overruled.  There 
is  evidence  in  the  record  sufficient  to  require 
the  court  to  submit  to  the  Jury  for  finding 
whether  the  agent  Instigated  and  caused  the 
appellee  to  be  searched  for  a  pistol  by  an 
officer  of  the  law.  The  facts  testified  to  by 
the  appellee's  witnesses  are  to  the  effect  that 
the  officer  came  into  the  waiting  room,  and, 
after  holding  a  short  conversation  with  the 
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agent  at  tbe  window,  tarned  around  and  then 
aaked  the  agent,  "Which  man  la  It  that  has 
the  gnnl"  and  tiiat  the  agent  pointed  direct- 
ly to  the  ai^>eUee,  and  aaid,  "That  tUIow  sit- 
ting right  over  there."  The  officer  testified 
that,  "ai  I  came  from  home  to  take  tills  ear- 
ly morning  train,  the  agent  was  standing  In 
the  north  part  of  the  station,  and  he  remarked 
to  me  that  he  had  looked  for  me  the  evening 
before,  and  made  the  remark  that  he  thought 
plaintiff  had  a  gun  on  that  evening  before. 
I  passed  on  down  and  went  to  the  sitting 
room  at  the  station,  and  as  I  went  In  some 
one  pointed  this  man  out  to  me,  and  I  don't 
remember  who  the  man  was.  Whoever  it 
was  said  there  was  tbe  man  sapposed  to  have 
the  gun,  and  that  he  bad  It  on  then.  So  I 
went  up  and  told  plaintiff  I  would  search  him, 
I  searched  him  and  found  a  hammer."  From 
these  facts  the  jury  would  be  authorized  to 
find  that  the  agent  Informed  the  officer  that 
apptilee  had  a  gnn  on,  and  that  he  urged 
the  officer  to  search  appellee.  The  credibil- 
ity of  the  witnesses  and  inferences  to  be 
drawn  from  the  facts  are  for  the  Jury.  These 
circumstances,  considered  In  connection  with 
appellant's  evidence,  presented  evidence,  as 
a  whole,  of  such  a  character  that  ordinary 
minds  might  differ  as  to  the  conclusion  to  be 
drawn  from  It  Lee  v.  Railway  Co.,  89  Tex. 
588,  86  S.  W.  65. 

The  court  did  not  err  In  refusing  to  give 
to  the  Jury  a  peremptory  Instruction  In  the 
case  to  find  for  appellant,  and  the  seventh  as- 
signment is  overruled. 

The  court  did  not  err  In  refusing  to  give 
the  special  charge  complained  of  In  the 
eighth  assignment.  The  appellee  was  not 
violating  any  penal  law,  or  Inflicting  or 
threatening  to  Inflict  any  Injury  to  property, 
and,  as  the  agent  called  the  marshal  to  mere- 
ly put  them  out  of  the  waiting  room,  snch 
act  of  ejection  on  the  part  of  the  officer 
would  not  be  In  his  official  character  so  as 
to  exempt  the  appellant  from  responsibility 
for  the  humiliation  suffered  by  appellee  In 
con8eq,uence  of  tbe  ejection.  Railway  Co.  v. 
Parsons  (Tex.)  113  S.  W.  914;  Jardlne  ▼. 
Cornell.  60  N.  J.  Law,  485,  14  AtL  590. 

The  special  charge  which  the  court  re- 
fused, and  iB  made  the  basis  of  the  ninth  as- 
signment. Is  to  the  effect  that  if  tbe  depot 
agent  had  been  Informed  by  a  reliable  or 
credible  person,  and  so  believed,  that  appel- 
lee'had  a  pistol  on,  then  the  agent  had  the 
right  to  point  oat  appellee  to  the  officer  in 
response  to  the  'officer's  Inquiry  of  where 
was  the  man  that  had  the  gun  on.  The  court 
did  not  err  in  refusing  tbe  charge.  At  the 
time  appellee  was  a  passenger,  and  the  agent 
of  appellant  owed  him  the  duty  to  protect 
him  against  personal  mdenees  and  every 
wanton  Interference.  Appellee  was  sitting 
in  the  room  with  a  child  In  his  arms,  and 
violating  no  law,  nor  threatening  to  do  so, 
by  either  acts  or  conduct  If  appellant's 
agent  wrongfully  caused  and  urged  the  of- 
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ficer  to  search  him,  and  pointed  blm  out  to 
the  officer  as  a  violator  of  the  law  when  he 
was  not  then  the  appellant  would  not  be 
relieved  from  responsibility  for  tbe  agent's 
act  npon  the  ground  that  the  agent  believed 
or  had  been  Informed  that  appellee  had  a 
pistol  on.  If  the  appellee  had  a  pistol  (which 
the  evidence  shows  he  did  not),  he  was  a 
traveler  within  tbe  meaning  of  the  law,  and 
had  tbe  legal  right  to  carry  arms.  As  he 
was  violating  no  law  at  the  time,  he  was  not 
liable  to  arrest . 

By  the  tenth  and  eleventh  assignments  it 
is  contended  that  the  court  erred  in  not  sus- 
taining the  second  and  third  special  excep- 
tions to  the  petition.  The  precise  objection 
presented  by  appellant  is  that  the  petition 
showed  on  Its  face  that  plaintiff  and  his 
wife  were  not  passengers,  and  the  agent  had 
the  right  to  require  them  to  leave  the  de- 
pot The  ruling  made  on  the  first  assign- 
ment disposes  of  this  contention  against  the 
appellant  While  It  does  appear  In  the  peti- 
tion that  the  appellee  pleaded  that  he  and 
his  wife  decided,  after  they  missed  their 
train  In  the  late  afternoon,  to  remain  In  the 
depot  and  sit  up  In  order  to  catch  tbe  next 
early  morning  train,  yet  an  inspection  of  the 
entire  petition  and  the  proper  interpretation 
of  all  the  allegations  will  show  that  his 
right  to  recover  Is  not  predicated  upon  any 
claim  that  It  was  the  duty  of  the  appellant's 
agent  to  let  them  remain  there  all  night  and 
to  keep  open  the  depot  all  night  for  the  con- 
venience or  accommodation  of  appellee  and 
his  wife ;  but  the  facts  alleged  rest  the  cause 
of  action  npon  the  legal  contention  that,  ap- 
pellee and  his  wife  being  in  tbe  waiting 
room  at  tbe  time  and  with  tbe  knowledge  of 
tbe  agent,  it  was  the  duty  of  the  appellant 
acting  through  its  depot  agent  to  refrain 
from  exercising  the  right  of  ejection  at  a 
time  when  It  would  appear  to  a  person  of 
ordinary  prudence  that  to  eject  the  appellee's 
wife  would  result  in  injury  to  her.  The 
court  submitted  the  case  to  the  Jury  upon 
the  ground  of  negligent  expulsion  only  un- 
der a  proper  charge. 

The  court  did  not  err  in  admitting  the  tes- 
timony complained  of  In  tbe  twelfth  assign- 
ment of  error.  The  testimony  was  admis- 
sible as  expressions  of  present  suffering  and 
exclamations  of  pain  at  tbe  time.  The  bill 
of  exception,  however,  shows  that  this  testi- 
mony was  afterwards  withdrawn  from  the 
Jury,  and  the  court  specially  directed  them 
not  to  consider  It  The  assignment  is  over- 
ruled. 

Though  Improper  for  counsel  to  so  do,  yet 
reversible  error  could  not  be  predicated  in 
this  case  npon  the  language  of  counsel  In  his 
opening  argument  complained  of  in  the  thir- 
teenth assignment.  The  force  of  the  words 
was  promptiy  withdrawn  by  tbe  attorney  in 
his  further  and  extended  statement  to  the 
Jury  in  respect  thereto.  Considering  the 
amount  of  the  verdict  in  tbe  case.  It  does 
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not  show  reasonably  tbat  tbe  Jory  could  have 
been  Inflamed  or  Impassioned  by  tbe  lan- 
guage used. 

The  fourteenth,  flfteenth,  and  sixteenth  as- 
signments of  error  complain  of  the  refusal 
of  the  court  to  grant  a  new  trial.  We  do 
not  think  the  court  erred.  The  evidence  Is 
Buffldent,  we  think,  to  support  the  findings 
of  the  jury  in  this  case. 

Finding  no  error  in  tbe  case,  it  waB  or- 
dered affirmed. 


ZIEHMB  T.  MILLER. 

(Court  of  Civil  Appeals  of  Texas.     March  8, 

1900.    Rehearing  rtenied  March  31,  1009.) 

1.  APPEAt   AWD    Error    (|   990*)— Vkbdiot— 

C0NCI.T78rvEnE8S. 

A  verdict  it  conclusive  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |$  3912-3924;    Dec.  Dig.  { 
999.*) 

2.  Afpkai.  and  Bbkob  (|  1029*)— Habulesb 
Ebbob— Orb  Not  Entttijed  to  Rkcoteb. 

Any  error  against  one  not  entitled  to  re- 
cover is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  4035,  ^6:  Dec.  Dig.  { 
1029.»] 

Appeal  from  Milam  County  Court;  John 
Watson,  Judge. 

Action  by  A.  E.  Ziefame  against  O.  S.  Mill- 
er. From  a  Judgment  of  tbe  county  court 
for  defendant,  on  bis  appeal  from  a  justice's 
judgment  for  plaintiff,  plaintiff  appeals.  Af- 
firmed. 

Cox  &  Cox  and  W.  T.  Hefiey,  for  appellant 

RICE,  J.  Appellant  brought  this  suit  orig- 
inally in  the  justice's  court  against  appellee 
to  recover  tbe  sum  of  $200,  with  interest 
thereon,  for  merchandise  sold  appellee,  as 
claimed  by  him,  alleging  that  he  shipped  by 
express  to  appellee  certain  goods,  wares,  and 
merchandise  upon  a  certain  order  alleged  to 
have  been  executed  by  appellee  and  delivered 
to  appellant's  salesman,  and  upon  which  said 
goods  were  shipped;  that  appellee  refused 
to  receive  the  same,  notwithstanding  he  had 
ordered  said  goods;  and  that  said  amount 
was  long  since  due.  Appellee  replied  by 
general  donnrrer,  general  denial,  and  by  plea 
of  non  est  factum,  denying  the  execution  by 
him  of  the  alleged  order  upon  which  the 
goods  were  claimed  to  have  been  shipped  by 
api)enant  Appellee  likewise  pleaded  that  he 
executed  and  delivered  to  appellant's  sales- 
man another  and  different  order  from  the 
one  sued  upon,  for  certain  articles  mentioned 
therein,  amounting  to  the  sum  of  $200,  and 
which  said  order  was  essentially  different 
in  conditions  and  terms  of  payment  from  the 
one  sued  upon,  alleging  that  appellant  had 
failed  to  ship  the  articles  In  said  order  men- 
tioned, whereby  be  was  damaged  in  the  sum 
of  $200,  which  he  pleaded  in  reconvention; 


but,  as  the  court  Instructed  the  Jury  to  find 
against  appellee  on  this  plea,  it  will  not  bo 
necessary  to  notice  the  same  further. 

Upon  trial  in  the  justice's  court  appellant 
recovered;  but  upon  appeal  to  the  county 
court  there  was  a  jury  trial  and  verdict  for 
appellee,  upon  which  judgment  was  rendered 
that  plaintiff  take  nothing  by  his  suit  and 
that  defendant  recover  his  costs.  There  are 
numerous  assignments  of  error  in  the  record ; 
but  in  the  view  we  have  taken  of  this  case 
it  will  be  unnecessary  to  consider  them  fur- 
ther than  to  say  that,  in  our  judgment,  none 
of  them  are  well  taken.  The  court  in  its 
general  charge,  in  effect.  Instructed  them  to 
find  for  the  plaintiff  if  they  believed  that 
appellee  executed  the  order  sued  upon;  and, 
the  jury  having  found  against  appellant  on 
this  issue,  we  think,  so  far  as  this  court  ts 
concerned,  tbat  this  finding  against  appel- 
lant must  be  held  to  be  conclusive  of  the 
matter,  and.  If  it  be  granted  tbat  other  er- 
rors bad  been  committed  upon  the  trial  as  to 
other  matters,  which  Is  not  conceded,  still, 
In  view  of  this  fact,  they  must  be  regarded 
as  harmless,  because,  if  appellee  did  not  exe- 
cute the  order  sued  upon,  and  did  not,  as 
shown  by  the  proof,  accept  the  goods  there- 
under, it  is  evident  that  appellant  has  no 
cause  of  complaint  and  Is  not  entitled  to 
recover. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 


ARMSTRONG  v.  NEVILLE  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Mardi  24, 
1909.) 

1.  HoUESTXAn  (J  162*)— "Abandonmekt"— 
Reuoval  Coufucd  wrrH  Intention  Not  to 
Return. 

To  constitute  an  "abandonment"  of  a  home- 
stead, it  must  affirmatively  appear  that  there 
was  not  only  a  removal  from  the  home,  but  a 
removal  coupled  with  a  fixed  intention  never  to 
return. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  315-319 ;   Dec.  Dig.  i  162.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  S ;  vol.  8,  p.  7559.] 

2.  Homestead  ({  181*)  —  AsAiTDONifENT  — 
Detebuinahon  of  Question  —  Dkobee  of 
Proof. 

The  abandonment  of  a  homestead  is  a  ques- 
tion of  fact,  and  sfaonid  not  be  found  to  exist 
unless  the  removal  and  accompanying  facts 
clearly  show  it  beyond  almost  all  leasonabla 
ground  of  dispute. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  f  353;   Dec.  Dig.  {  181.*] 

3.  Homestead  (|  162*)— Abandonment— In- 
tention TO  Betubn  on  Certain  Condi- 
tions. 

Tbat  a  man  left  his  homestead  with  the 
intect  not  to  return  unless  his  financial  condi- 
tion should  become  such  tbat  he  could  not  live 
elsewhere,  and  signified  bis  intention  to  tempo- 
rarily reside  in  another  place  if  he  could  sell 
the  homestead,  did  not  show  a  fixed  intention 
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never  to  retam  to  the  homestead,  necessary  to 
abandonment  thereof. 

[Ed.  Note.— For  other  caaes,  aee  Homestead, 
Cent  Die  H  31»-S19;   Dec.  Dig.  g  102.  •] 

Appeal  from  District  Clourt,  Hardla  Oona- 
ty;  L.  B.  Hightower,  Judge. 

Trespass  to  try  title  by  George  W.  Arm- 
■trong  against  F.  I.  Neville  and  another,  In 
which  R.  J.  Rogers  Intervened,  claiming  title 
aa  a  purchaser  from  the  mentioned  defend- 
ant and  wife.  There  was  Judgment  by  de- 
fault against  defendants,  and  Judgment  for 
intervener  as  against  plaintiff,  who  appeals. 
Affirmed. 

Die*,  Singleton  &  Dies,  for  appellant 
Oreers  &  Nail,  for  appellees. 

FLY,  J.  This  Is  a  salt  Instituted  by  appel- 
lant against  F.  I.  Neville  and  Ed  3.  Shell 
to  try  title  to  lot  No.  1,  block  20,  in  the  town 
of  Sour  Lake,  and  one-half  an  acre  of  land 
off  the  James  Blythe  league  In  Hardin  coun- 
ty. Neville  filed  a  general  demurrer,  general 
denial,  and  pleaded  not  guilty.  R.  J.  Rogers 
Intervened,  claiming  title  to  the  lot  In  Sour 
Lake  by  virtue  of  a  purchase  from  F.  I. 
Neville  and  wife,  that  he  was  a  purchaser 
In  good  faith,  and  that  the  same  was  the 
homestead  of  his  vendors  and  not  subject 
to  sale  under  execution,  by  which  appellant 
claimed  the  land.  Neville  withdrew  bis  an- 
swer, and  Shell  failed  to  answer,  and  Judg- 
ment by  default  was  rendered  against  them. 
On  a  trial  by  the  court  between  appellant 
and  the  intervener,  Judgment  was  rendered 
for  the  latter. 

The  lot  In  question  was  bought  by  Neville, 
and  a  house  built  thereon  for  a  home  for 
himself  and  wite,  and  they  moved  into  the 
house  as  soon  as  it  was  completed.  In  July, 
IMS,  and  for  two  years  occupied  the  house 
as  their  home,  when  they  rented  the  proper- 
ty and  moved  to  the  city  of  Houston,  but 
did  not  acquire  a  homestead  in  that  or  In 
any  other  place.  In  AprU,  1903,  appellant 
obtained  a  Judgment  against  F.  I.  Neville, 
and  on  August  10,  1005,  abont  one  month 
after  Neville  and  wife  had  removed  to  Hous- 
ton, procured  an  execution  and  bad  the  same 
levied  on  the  property  in  question,  and  the 
same  was  sold  on  September  15,  1905,  and 
he  became  the  purchaser  for  $55.  On  the 
following  day  Neville  and  wife  executed  a 
deed  to  the  property  to  the  Intervener,  R.  J. 
Rogers. 

Mrs.  Neville  testified  as  follows:  "I  am 
26  years  old  and  reside  at  301  Twentieth 
street,  Houston  Heights,  Tex.  We  do  not 
own  the  place  we  are  residing  In.  I  was 
married  September  16,  1902,  to  Frank  L  Ne- 
riUe,  and  I  still  live  with  him  and  have  not 
been  separated  from  him  at  any  time.  We 
moved  into  the  Sour  Lake  home  abont  the 
midtlle  of  November,  1903,  and  lived  there 
with  my  husband,  F.  L  Neville,  until  the  lat- 
ter part  of  July,  1906.    We  claimed  the  prop- 


erty In  eontroversj'  In  this  suit,  and  which 
we  sold'  to  Mr.  R.  J.  Rogers,  as  our  home- 
stead. We  claimed  It  as  our  homestead  until 
we  sold  It  It  was  our  intention  to  go  back 
to  it  even  after  we  came  over  here  as  soon 
as  Mr.  Neville's  business  Interests  permitted 
it  He  Is  an  oil  man  and  was  working  at 
Hnmble,  and  I  came  to  Houston  from  Sour 
Lake 'to  be  near  him.  I  did  Join  in  the  deed 
conveying  said  property  to  R.  J.  Rogers,  and 
I  did  claim  said  property  as  my  homestead 
up  to  the  time  I  executed  said  deed.  We  did 
Intend  to  go  back  to  Sour  Lake  as  soon  as 
my  husband's  business  interests  could  be  so 
arranged  that  we  could  go  back.  My  parents 
were  also  living  there  at  the  time,  and  I 
had  no  other  home  in  view  but  Sour  Lake. 
We  hare  not  made  our  home  in  Sour  Lake 
since  we  left — ^that  is,  we  have  never  gone 
back  there  to  live— but  we  claimed  our  home 
there  until  we  sold  our  home  there." 

F.  I.  Neville  swore  as  follows:  '1  am  a 
married  man,  and  at  present  reside  tempo- 
rarily in  Houston,  Harris  county,  Tex.,  and 
have  not  purchased  any  property  in  Hous- 
ton. I  am  renting  the  property  upon  which 
I  am  living  and  have  not  owned  any  place 
In  Houston,  Tex.  I  have  lived  in  the  state 
of  Texas  about  four  yean  and  six  months. 
Since  my  residing  in  the  state  of  Texas  I 
have  been  engaged  in  the  following  occupa- 
tions: Salesman,  and  distributing  agent  for 
oil  well  supplies  ancl  In  drilling  oil  wells  and 
being  connected  with  the  general  production 
of  oil.  It  is  a  fact  that  I  have  recently  been 
selling  and  trying  to  sell  all  of  my  property 
in  Texas,  with  the  view  of  going  to  Canada 
to  Investigate  general  prospects  there.  To 
the  best  of  my  knowledge  and  belief  I  do  not 
at  the  present  own  any  property  which  I 
could  rightfully  claim  to  own.  I  left  Sour 
Lake,  Tex.,  three  months  ago  and  came  direct 
to  Houston,  Tex.  Upon  leaving  Sour  Lake  I 
rented  my  place,  but  have  since  sold  it.  I 
did  not  intend  to  return  to  Sour  Lake  unless 
my  financial  condition  should  be  reduced 
to  such  a  point  that  I  could  not  live  else- 
where, thereby  obliging  me  to  return  to  Sour 
Lake.  Shortly  after  leaving  Sour  Lake,  I 
did  temporarily  make  my  home  in  Houston, 
and  I  did  declare  that  I  would  not  return  to 
Sour  Lake  again  unless  my  financial  condi- 
tion should  compel  me  to,  as  stated  in  the 
first  part  of  my  answer  to  this  interrogatory. 
If  the  oil  field  at  Sour  Lake  should  develop 
sufficiently  to  Justify,  I  would  again  return  to 
Sour  Lake  and  make  my  home  there.  I  have 
recently  and  frequently  declared  that  I  was 
selling  out  all  my  personal  property  tn  Tex- 
as, preparatory  to  going  temporarily  to  Can- 
ada. I  did  a  short  time  ago,  during  the  sum- 
mer of  1005,  tell  D.  F.  Singleton  on  the  street 
of  Beanmont,  Tex.,  that  I  had  sold  all  of 
my  property  in  Texas,  except  my  place  In 
Sour  Lake,  and  that  as  soon  as  I  could  sell 
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that  property  I  would  go'to  Canada  tempo- 
rarily and  proceed  to  develop  some  land  for 
oil,  whidi  I  had  leased  in  Canada.  I  made 
the  same  statement  to  L.  A.  Carlton  upon 
the  same  day  in  the  city  ot  Beaumont,  Tex. 
At  about  the  time  I  moved  from  Sour  Lake 
to  Houston,  in  a  conversation  held  in  Hous- 
ton with  Geo.  W.  Armstrong,  I  told  the  said 
Geo.  W.  Armstrong  that  at  that  time  I  bad' 
a  deal  pending  for  the  purchase  of  a  home 
in  Houston,  and  was  moving  to  it,  that  I 
am  now  renting  said  place,  and  that  I  hold 
an  option  of  purchase  on  said  proi)erty,  so 
that  I  may  at  any  time  I  so  desire  purchase 
the  property.  I  also  told  said  Geo.  W.  Arm- 
strong that  I  did  not  intend  to  return  to 
Sour  Lake  except  upon  conditions  as  ex- 
pressed  in  my  answer  heretofore  stated." 

It  clearly  appears  from  the  statement  of 
the  case  that  the  only  question  presented  is 
whether  the  facts  show  an  abandonment  of 
the  homestead  at  the  time  of  the  sale  under 
execution  on  September  5,  1906.  To  consti- 
tute an  "abandonment"  of  the  homestead,  it 
must  affirmatively  appear  that  there  was  not 
only  a  removal  from  the  home,  but  a  removal 
coupled  with  an  Intention  never  to  return. 
No  length  of  time  of  absence  from  a  home- 
stead will  constitute  an  abandonment,  al- 
though an  absence  may  be  continued  for  so 
long  and  under  such  circumstances  as  to  au- 
thorize the  conclusion  that  no  Intention  to  re- 
turn and  occupy  the  homestead  existed.  In 
this  case  length  of  time  can  have  no  influ- 
ence in  tending  to  show  abandonment,  be- 
cause the  property  was  levied  on  about  a 
month  after  the  owners  had  left  it.  Neville 
and  wife  did  not  acquire  another  homestead, 
and  the  abandonment  must  arise,  if  at  all, 
from  the  removal  and  the  declarations  of 
the  husband  that  he  did  not  Intend  to  re- 
turn to  bis  home  unless  compelled  to  do  so 
by  bis  financial  condition.  A  desire  to  sell 
the  homestead,  under  the  circumstances  of 
this  case,  did  not  evince  an  Intention  to  aban- 
don it,  if  it  could  not  be  sold.  As  said  by 
the  Supreme  Court  in  Cllne  v.  Upton,  50  Tex. 
319:  "Abandonment  is  a  question  of  fact  to 
be  determined  like  any  other  fact,  and,  con- 
sidering the  beneficent  purpose  of  the  ex- 
emption, ought  never  to  be  found  to  exist 
unless  the  removal  and  accompanying  facts 
clearly  show  that  the  party,  In  removing,  nev- 
er intended  to  return  to  the  homestead  and 
use  it  as  a  home."  To  establish  such  fixed 
intention  not  to  return  "it  must  be  undeni- 
ably dear  and  beyond  almost  the  shadow,  at 
least,  of  all  reasonable  ground  of  dispute, 
that  there  has  been  a  total  abandonment  with 
an  intention  not  to  return  and  claim  the  ex- 
emption."   Gouhenant  v.  Cockrell,  20  Tex.  98. 

In  this  case  the  husband  swore  that  un- 
der certain  conditions  he  Intended  to  return 
to  his  home,  but  if  those  conditions  did  not 
arise  he  would  never  return.  When  it  was 
proved  that  the  property  was  the  homestead 


of  Neville  and  wife,  tha  burden  rested  upon 
appellant  to  clearly  and  conclnrively  prove 
a  removal  from  the  property  with  an  Inten- 
tion not  to  return,  and  the  mere  declaration 
of  the  husband  to  the  effect  that  be  did  not 
expect  to  return  unless  bia  flnsncial  condition 
demanded  it  does  not  seem  as  dear  and  satis-  - 
factory  testimony  tM  should  be  required  to 
strip   a  home  of  its  homestead  character. 
Scott   V.    Dwyer,    60   Tex.    135;    Bollins   v. 
O'Farrel,  77  Tex.  90,  18  8.  W.  1021.     The 
evidence  should  establlsb  a  removal  and  a  fix- 
ed intention  never  to  return  to  the  home,  and 
such  fixed  Intention  Is  not  shown  by  evidence 
of  an  intention  to  return  should  certain  con- 
ditions arise.     The  owners  of  a  homestead 
might  Intend  to  never  return  If  they  could 
obtain  a  certain  price  for  their  home,  but. 
If  net,  to  return,  and  such  intentioii  would 
protect  the  homestead.    Thomas  v.  WUliams, 
50  Tex.  209;  Cox  v.  Harvey,  1  Posey,  Dnrep 
Cas.  268;   Sanders  ▼.  Sheran,  66  Tex.  655,  2 
S.  W.  80^    But  If  It  be  conceded  that  the 
evidence  of  the   husband,   standing    alone, 
showed  an  Intention  to  never  return  to  the 
home  in  Sour  Lake,  yet  the  wife  swore  posi- 
tively not  only  that  it  was  her  Intention  to 
return,  but  that  "we,"  meaning  herself  and 
husband,  "daimed  it  as  our  homestead  until 
we  sold  it    It  was  our  intention  to  go  back 
to  it,  even  after  we  came  over  here,  as  soon 
as  Mr.  Neville's  business  permitted  It."    This 
evidence.  If  contradictory  of  that  of  her  hus- 
band, was  taken  as  true  by  the  trial  Judge, 
and  it  established  the  fact  that  there  was  no 
abandonment  of  the   homestead.     There  is 
nothing  in  the  removal  from  the  homestead 
and  its  subsequent  sale  inconsistent  with  her 
statement  that  she  and  her  husband  intended 
to  return  to  the  home.    The  contract  of  sale 
was  made  by  the  husband  on  the  same  day 
that  the  execution  sale  took  place,  and  per- 
haps was  brought  about  by  the  latter.    There 
is  no  evidence  of  an  effort  to  sell  the  land  be- 
fore that  time. 
The  Judgment  Is  affirmed. 


PECOS  it  N.  T.  RT.  00.  et  al  T.  BPPS  * 

MATSLER. 

(Court  of  Civil  Appeals  of  Texas.     March  11» 
1909.) 

1.  JuDOMEWT    (I    217*)— rniAi.    Jttdqmkrt— 
Disposition  or  Issues. 

A  judgment  for  plaintiff,  whether  nil  dicit 
or  on  trial,  is  not  final,  unless  It  disposes  of  the- 
matters  pleaded  by  defendant  setting  up  a  croes- 
action  agtiinst  codefendaut. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  J  304;    Dec  Dig.  J  217.»] 

2.  Judgment    (|    107*)— Finai.    JvnaMSST— 
DiBPOsnioit  or  Issttes. 

The  error  of  the  court  entering  a  default 
judgment  for  plaiutifF  without  disposing  of  the- 
issues  raised  by  defendant  setting  up  a  cross- 
action  against  codefendaut  is  not  excused   by 


*ate  othsr  asMS  sts  sum  toplo  sad  sactiOB  NVMBBa  U  Dto.  *  Aia.  Digs.  UOT  to  dst%  *  Bavoitar  Xadow 


Digitized  by 


Google 


Tax.) 


PEOOS  *  N.  T.  BT.  CO.  t.  HARLAN. 


1013 


the  fact  that  the  eonrf B  attention  waa  not  call- 
ed  to  the  pleadinse. 

[SSd.  Note.— For  other  cases,  tee  Judgment, 
I>BC.  Dig.  I  107.»] 

8.  JxTDOiaiTT  (i  126*)— Defaui,!  JuDoinarr— 

EviDUfCB. 

Where,  In  an  action  against  carriers  for 
negligent  handling  and  delaying  a  shipment  of 
cattle  the  carriers  pleaded  the  general  denial,  a 
default  judgment  for  plaintiff  could  not  be  sus- 
tained on  evidence  of  the  amount  of  damages 
alone^  bat  it  waa  Incumbent  on  plaintiff  to  prove 
llabiUty  as  weU. 

[E^.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ({  228-230;    Dec.  Dig.  i  126;*] 

Appeal  from  Hale  County  Court;  Oeorge 
L.  Mayfleld,  Judge. 

Action  by  Eppa  &  Matsler  against  the 
Pecos  &  Northern  Texas  Railway  Company 
and  another.  From  a  Judgment  refusing  to 
set  aside  a  default  Judgment  for  plaintUCs, 
defendants  appeal.    Reversed  and  remanded. 

J.  M.  Ctaambera,  Madden  A  Trulove,  Ben 
H.  Stone^  Spoonta,  Thompson  &  Barwlse, 
and  Turner  &  Boyce,  for  appellants.  Matbes 
ft  WUllams,  for  appellees. 

LBVY,  J.  The  suit  was  brought  In  the 
Justice  court  by  the  appellees  against  the 
two  appellants  Jointly  to  recover  damages 
for  alleged  negligent  handling  and  delaying 
a  shipment  of  cattle.  In  a  trial  of  the  case 
In  the  Justice  court  without  a  Jury,  Judg- 
ment was  entered  In  favor  of  the  api>elleee 
against  the  Ft.  Worth  &  Denver  City  Rail- 
way Company  for  the  amount  sued  for,  and 
in  favor  of  the  other  aK>ellant  against  the 
appdlees.  The  Ft  Worth  ft  Denver  City 
Railway  Company  appealed  the  case  to  the 
county  court  At  the  April  term  of  the  coun- 
ty court  following  the  appeal  to  that  court, 
and  upon  the  call  of  the  case,  the  court 
rendered  a  Judgment  by  default  against  both 
appellants  in  favor  of  the  appellees  for  the 
amount  sued  for.  The  transcript  In  the 
Justice  court  shows  that  each  appellant  In 
that  court  had  pleaded  a  general  denial  and 
special  defenses;  the  Ft  Worth  &  Denver 
City  Railway  Company  pleading  In  cross- 
action  against  the  Pecos  ft  Northern  Texas 
Railway  Company  for  such  damages  as 
might  be  awarded  against  It  in  favor  of  the 
appellees.  The  day  after  default  was  en. 
tered  each  appellant  appeared  and  filed  a 
written  motion  in  the  county  court  asking 
that  such  default  be  set  aside,  and  duly  pre- 
sented the  same  to  the  court,  which  was  by 
the  court  overruled.  The  motion  was  veri- 
fied by  affidavit,  and  set  forth  the  reasons 
why  the  attorneys  of  each  appellant  were 
not  present,  and  the  defense  they  had  to 
the  cause  of  action.  The  motion  set  up, 
among  other  things,  that  the  case  was  set 
by  agreement  of  all  the  parties  for  the 
Monday  on  which  the  default  Judgment  was 
entered. 

We  think  it  suflSdently  appears  that  the 
Judgment  by  default  in  this  case  was  illegal- 


ly entered,  and  that  the  iy>peUees  are  en- 
titled as  a  matter  of  strict  legal  right  to 
have  the  Judgment  vacated.  The  answers  of 
the  appellants  were  on  file  when  the  Judg- 
ment by  default  was  entered.  The  cross- 
pleading  of  the  appellant  the  Ft  Worth  ft 
Denver  City  Railway  Company  stated  a  suffi- 
cient cause  of  action.  The  court  did  not 
undertake  to  dispose  of  the  rights  of  this 
appellant  under  these  pleadings. .  The  de- 
fendant in  the  case  who  sets  up  a  separate 
defense  or  cross-action  is  entitled  to  have 
same  disposed  of  in  the  case  by  the  Judg- 
moit  of  the  court  the  same  as  the  plaintiff 
in  the  case  would  have.  The  failure  to  dis- 
pose of  the  pleading  was  error.  Where  the 
parties  defendant  appear  and  answer,  no 
Judgment  rendered  in  such  case  Is  final, 
whether  nil  dldt  or  on  trial,  which  does  not 
determine  the  rights  of  the  parties  In  the 
cause  under  the  pleadings,  and  preclude  fur- 
ther inquiry  as  to  their  rights  in  the  prem- 
ises. See  Railway  Co.  v.  Stephenson  (Tex. 
Civ.  App.)  26  S.  W.  236.  The  court's  atten- 
tion was  called  to  the  pleadings  being  on 
file  by  the  motion.  And,  even  if  it  were  not 
called  to  his  attention  before  Judgment, 
the  error  would  not  be  relieved  by  that  fact 

The  Judgment  by  a  proper  construction 
shows  that  the  only  evidence  heard  by  the 
court  was  as  to  the  amount  of  the  plaintiffs' 
damages.  The  general  denial  of  the  appel- 
lants being  on  file,  it  was  Incumbent  on 
the  appellees  to  prove  liability  as  well  as 
the  amount  of  damages.  A  simple  Judgment 
by  default  cannot  legally  be  taken  where  an- 
swers of  the  defendant  are  on  file.  Able  r. 
Chandler,  12  Tex.  88,  62  Am.  Dec  618;  Kln- 
nard  v.  Herlock,  20  Tex.  49;  Sevier  v.  Turn- 
er (Tex.  Civ.  App.)  33  8.  W.  294. 

The  case  was  ordered  reversed  and  re- 
manded. 


PECOS  ft  N.  T.  RT.  CO.  et  aL  v.  HARLAN. 
(Court  of  Civil  Appeals  of  Texas.    March  11, 

Appeal  from  Hale  County  Court;  Qeoige  L. 
Mayfleld,  Judge. 

Action  by  EL  Harlan  against  the  Pecos  ft 
Northern  Texas  Railway  Company  and  another. 
From  a  judgment  refusing  to  set  aside  a  default 
judgment  for  plaintiff,  defendants  appeal.  Re- 
versed and  remanded. 

Spoonts,  Thompson  ft  Barwise,  IMmer  ft 
Boyce.  J.  M.  (Chambers,  Madden  &  Trulove,  and 
Ben  H.  Stone,  for  appellants.  Mathes  ft  Wil- 
liams, for  appellee. 

HODGES,  J.  This  is  a  suit  for  damages  for 
Injury  to  live  stock  in  the  course  of  shipment 
The  action  was  commenced  in  the  justice  court, 
where  judgment  was  rendered  in  favor  of  ap- 
pellee against  both  of  the  defendants  in  the  suit 
An  appeal  was  perfected  to  the  county  court. 
When  the  case  was  there  called  for  trial,  a  judg- 
ment by  default  was  rendered  in  favor  of  the 
appellee.  The  circumstances  under  which  such 
default  was  taken  in  this  case  are  practically 
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the  same  as  those  inrolved  in  the  case  of  Pecos 
&  Northern  Texas  Railway  Company  et  al.  v. 
Epps  &  Matsler  (this  day  decided  by  us)  117 
8.  W.  1012.  The  reason  tnere  stated  for  revers- 
Intr  that  judgment  is  equally  applicable  to  this 
case. 

The  judgment  of  the  county  court  is  reversed, 
and  the  cause  remanded. 


TEXAS  &  N.  O.  R.  CO.  v.  BROUILETTK 

(Court  of  Civil  Appeals  of  Texas.     Dec.   19, 

1908.    Rehearing  Denied  Jan.  28,  1900.) 

1.  TBIAL  (}  252*)— INSTBUCTIONS. 

Plaintiff,  a  child  between  two  and  three 
years  of  age,  started  to  eo  around  a  passenger 
train  standing  on  defendant's  track,  and  when 
he  had  reached  the  track  and  was  close  behind 
the  rear  car  was  injured  by  the  train  backing 
down  upon  him.  The  depot  was  on  the  side  to 
which  he  was  going,  and  all  the  train  crew  and 
the  passengers  were  upon  that  side,  except  the 
engineer,  who  was  oiling  the  engine.  Before  back- 
ing the  train  the  brakeman  went  to  the  rear  of 
the  train,  but  failed  to  see  plaintiff,  who  was 
standing  quite  close  to  the  car  platform  and  be- 
tween the  rails.  Held,  that  it  was  error  for  the 
court  to  charge  that  it  was  the  duty  of  defend- 
ant's employes  to  use  ordinary  care  to  discover 
an  infant  of  tender  years,  wno  miglit  be  near 
the  track,  and  that  if  by  the  exercise  of  such 
care  they  could  have  seen  the  child  approach- 
ing, but  failed  to  discover  it,  to  find  for  plain- 
tiff; there  being  no  evidence  to  show  that  any 
of  the  trainmen  saw  the  child,  or  had  reason  to 
anticipate  his  approach. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g$  096-612 ;   Dec.  Dig.  {  252.*] 

2.  Railboads   (S   369*)— Injttbt   to   Pebsons 
OH  TJiACK— Failube  to  Keep  Lookout. 

It  is  the  duty  of  emplo^^s  of  a  railway 
company,  in  operating  a  moving  train,  to  keep 
a  lookout  for  the  safety  of  persons  upon  or  ap- 
proaching a  street  or  other  public  crossing,  and 
a  failure  so  to  do,  resulting  in  an  injury,  is 
actionable  negligence;  but  a  failure  to  discover 
a  small  child  at  the  rear  of  a  standing  train, 
where  there  is  no  reason  to  anticipate  the  ap- 
proach of  the  child,  is  not  negligence,  where  the 
company  has  taken  the  usual  precautions  to  as- 
certain whether  any  one  is  on  the  track  before 
backing  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  369.*] 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  Fred  Otis  Brouilette,  by  his  next 
friend,  against  the  Texas  &  New  Orleans 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Baker,  Botts,  Parker  &  Garwood,  Parker 
&  Hefner,  and  Will  B.  Orgaln,  for  appellant 
Holland  &  Holland,  for  appellee; 

McMELlNS,  .J.  Fred  OUs  Brouilette,  2 
years  and  7  months  old,  lived  with  bis  fa- 
ther in  the  City  Hotel,  situated  on  Green 
avenue.  In  the  city  of  Orange,  a  short  dis- 
tance north  of  appellant's  railroad  and  dejpot 
On  November  16,  1906,  about  noon,  appel- 
lant's passenger  train,  headed  west,  came  into 
Orange  and  stopped  at  the  usual  place;  the 
engine  being  at  a  water  tank  just  west  of  the 


depot,  where  it  took  water.  This  occupied 
some  fotir  or  five  minutes.  Usually  while 
taking  water  the  passengers  alighted  and 
embarked,  and  baggage  was  discharged  and 
loaded;  but  sometimes,  when  there  was  a 
large  amount  of  baggage  to  be  loaded,  the 
train,  after  taking  water,  would  be  backed 
until  the  baggage  car  would  be  opposite  the 
baggage  room,  and  the  baggage  would  be 
loaded  from  that  point  On  the  occasion  in 
question  the  large  amount  of  baggage  to  be 
loaded  required  that  the  train  be  backed,  and 
in  backing  it  the  appellee  was  run  over  and 
injured. 

When  the  train  came  into  Orange.  E.  G. 
Brouilette,  father  of  Fred  Otis,  was  in  the 
City  Hotel,  and  immediately  upon  the  arrival 
of  the  train  started  to  the  depot,  which  la 
situated  south  of  the  railway  track,  jeaving 
Fred  Otis,  with  an  older  brother,  inside  tbe 
hotel,  sitting  at  the  table.  The  train  bavins 
stopped  across  and  blocked  Green  avenue,  and 
the  cars  of  the  train  being  vestlbuled,  so  that 
he  could  not  pass  between  them,  Brouilette 
gained  the  depot  by  walking  eastwardly  by 
the  side  of  the  standing  train  and  crossing 
the  track  at  the  end  of  the  rear  car.  Tbe 
first  seen  of  Fred  Otis,  after  his  father  left 
him  in  the  hotel,  was  just  as  the  train  start- 
ed to  back,  and  he  was  then  falling  upon  tbe 
track,  having  been  struck  and  knocked  down 
by  the  rear  end  of  the  rear  car  of  tbe  train. 
He  was  then  between  the  rails,  but  nearest 
the  north  rail.  The  physical  facts,  as  well 
as  the  testimony  of  all  the  witnesses,  tend  to 
prove  that  the  child,  at  the  very  moment  tbe 
train  began  to  back,  was  standing  on  tbe 
track  immediately  behind  the  last  car.  Tbe 
presumptions  arising  from  the  facts  are  that 
the  child  attempted  to  follow  his  father  to 
the  depot,  taking  the  same  route,  and  had 
>ust  reached  and  gotten  upon  the  track  as  the 
train  began  to  back.  He  was  not  seen  by  any 
witness,  or  by  any  of  the  trainmen,  when  he 
left  tbe  hotel,  nor  while  approaching  the 
place  where  he  was  hurt 

The  evidence  further  shows  that  the  great- 
er portion  of  the  dty  of  Orange  and  appel- 
lant's depot  were  south  of  the  trade,  that 
passengers  got  on  and  off  the  train  on  that 
Bide,  that  all  persons  having  business  there 
when  the  trains  came  in  transacted  It  on  that 
side,  and  that  the  train  being  entirely  vestl- 
buled, only  the  doors  on  the  south  side  were 
opened,  while  those  on  tbe  north  always  re- 
mained closed,  and  that  the  duties  of  the 
train  operatives  directed  their  attention  and 
activities  to  the  south  side,  except  that  of  the 
engineer,  who,  while  his  station  was  on  the 
right,  or  north,  side  of  the  engine,  on  this  oc- 
casion occupied  most  of  his  time  while  the 
engine  was  taking  water  in  oiling  his  en- 
gine. None  of  tbe  train  crew,  except  the 
conductor,  knew  untU  the  train  was  ready  to 
start  that  it  would  have  to  be  backed  for 
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bag^ge.  The  conductor  motioned  to  tbe 
brakeman  to  go  back  and  guard  the  rear  of 
the  train  and  see  that  the  tra<^  was  clear, 
and  the  great  weight  of  the  evidence  con- 
clusively shows,  we  think,  that  tbe  brakeman, 
In  obedience  to  the  signal  of  the  conductor, 
went  to  the  rear  of  tbe  train,  looked  to  see 
It  the  track  was  clear,  and,  seeing  no  one 
upon  it,  swung  himself  on  the  platform  steps 
and  gave  to  tbe  conductor  tbe  signal  to  back, 
which  was  repeated  to  tbe  engineer,  who, 
after  looking  back  down  the  train  to  see  if 
the  track  was  clear  on  his  side,  and  it  ap- 
pearing that  It  was.  Immediately  put  tbe 
train  in  back  motion.  At  the  time  tbe  brake- 
man  looked  at  tbe  track,  we  think  it  clear 
from  the  evidence  that  the  child  was  standing 
on  the  track  so  close  to  tbe  car  as  not  to  be 
discovered  by  a  person  of  ordinary  care 
standing  at  or  upon  tbe  steps  of  the  car  plat- 
form, where  tbe  brakeman  stood;  but  to 
have  seen  falm  it  would  have  been  necessary 
for  the  brakeman  to  go  behind  the  car  to 
look  to  see  If  any  one  might  be  there,  or  to 
stoop  and  look  under  the  car. 

Under  this  sitate  of  facts  tbe  court  charged 
the  Jury,  in  effect,  that  It  was  the  duty  of 
the  employes  to  use  ordinary  care  to  dlscov- 
ier  an  infant  of  tender  years  who  might  be 
near  the  track,  and  that  if,  by  the  exercise 
of  such  care,  they  could  have  seen  the  child 
approaching  from  the  hotel  to  tbe  place 
where  it  was  hurt,  but  failed  to  discover  it, 
to  find  for  plaintiff.  The  giving  of  tbe  charge 
was  error  which  requires  a  reversal  of  tbe 
Judgment  It  is  undoubtedly  the  duty  of 
employes  of  a  railway  company,  in  operating 
a  moving  train,  to  keep  a  lookout  for  the 
safety  of  persons  upon  or  approaching  a 
street  or  other  public  crossing,  and  a  failure 
of  duty  in  this  regard,  whereby  an  injury 
occurs,  would  be  actionable  negligence.  Rail- 
way v.  Belew,  26  Tex.  Civ.  App.  8,  62  S.  W. 
99.  To  Justi^  a  recovery  in  any  case,  how- 
ever, the  facts  must  show  the  existence  of  a 
duty  upon  the  part  of  the  railroad  company 
to  the  person  injured.  If  no  such  du^  Is 
shown,  then  there  can  be  no  negligence,  and, 
being  no  negligence,  there  can  be  no  liability 
upon  the  part  of  the  railroad  company.  Rail- 
way Co.  V.  Vallejo  (Tex.)  113  S.  W.  4. 

The  evidence  shows  that  from  the  time  the 
child  was  left  in  the  hotel  until  it  reached  tbe 
track  the  train  was  standing,  and  that  none 
of  the  trainmen  saw  the  child  at  any  time, 
or  knew  of  its  approach  toward  the  train. 
All  were  engrossed  in  their  respective  duties, 
and  all  were  on  the  opposite  side  of  the  train, 
except  the  engineer,  who  was  engaged  In  oiling 
his  engine.  It  cannot  be  said  that  the  train- 
men owed  to  the  appellee  the  duty  of  watch- 
ing the  Intervening  space  l)etween  the  track 
and  the  hotel  while  the  train  was  standing 
stUl.  Doubtless  they  could  have  seen  the 
child,  had  they  watched,  because  it  must  have 
passed  In  plain  view  of  any  one  that  might 


have  been  looking  from  tbe  train  in  that  dl< 
rection ;  but,  as  the  train  could  not  have  in- 
jured any  one  until  it  was  moved,  tbe  fail- 
ure to  look  while  it  was  standing  still  was 
not  an  omission  of  any  duty  appellant  owed 
to  the  appellee,  and  therefore  not  actionable 
negligence.  There  was  nothing  in  tbe  situa- 
tion that  required  them  to  anticipate  that  the 
child,  or  any  person  wanting  in  ordinary  dis- 
cretion, would  approach  the  train,  or  that 
the  approach  of  such  a  one  at  that  time 
would  be  fraught  with  danger.  Had  any  of 
the  trainmen  in  fact  seen  the  child  as  it 
passed  down  to  the  rear  of  the  train,  or  had 
the  train  been  in  motion  at  the  time  the  child 
approached  In  the  space  which  gave  an  open 
view  to  the  operatives,  a  different  question 
would  be  presented.  Railway  v.  Nesbit,  43 
Tex.  Civ.  App.  630,  97  S.  W.  826;  Railway 
V.  Hammer,  34  Tex.  Civ.  App.  354,  78  S.  W. 
706.  The  fact  that  the  child  might  have 
been  seen  while  it  was  making  Its  way  to  the 
place  where  it  was  Injured  did  not,  under  the 
facts  of  this  case,  create  a  duty  upon  the  part 
of  the  employSs  to  discover  it;  and  the 
diarge  submitting  as  an  issue  of  ne^lgence 
the  failure  of  the  trainmen  to  discover  it  was 
affirmative  error,  and  the  assignment  raising 
the  point  is  sustained. 

The  other  assignments  need  not  be  passed 
upon.  For  the  error  indicated,  the  Judgment 
of  the  district  court  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


W.  In  MOODT  &  CO.  et  al.  t.  MARTIN. 

(Court  of  Civil  Appeals  of  Texas.     March  IC 
1900.) 

1.  VeNDOB    and    PtTBCHASEB    (J    229*)— RiOHTS 

AND  Liability  of  Pabties— Bona  FID^ 
Purchasers  —  Noticb  —  Constbuotivb  No- 
tice. 

One  who  has  notice  of  such  facts  affecting 
title  to  real  estate  as  would  lead  to  a  discovery 
of  the  truth  upon  proper  inquiry,  and  who  stops 
short  in  his  inquiry  of  that  point  to  which  a 
prudent  man,  under  the  circumstances,  wonlil 
go,  ia  not  a  purchaser  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  477 ;  Dec.  Dig.  {  229.*] 

2.  mobtoaoes  (s  154*)— oonstbuction— ijeii 
—Bona  Fide  Pubchaskr— Notice. 

Defendants  took  a  deed  of  trust  with  ac- 
tual notice  that  a  vendor's  lien  had  been  re- 
served  in  a  prior  deed  to  secure  two  purchase- 
money  notes,  one  of  which  was  canceled.  The 
maker  told  defendants  that  the  other  note  had 
been  paid  and  lost,  and  afterwards  told  them 
that  a  transferee  had  it.  The  latter  stated  that 
it  bad  been  paid,  but  was  not  asked  as  to  who 
had  it,  nor  as  to  where  it  was,  nor  as  to  who 
had  paid  it.  Held,  that  as  proper  inquiries 
would  have  elicited  information  that  the  note 
was  held  by  plaintiff,  who  had  paid  value  for 
it,  the  defendants  were  charged  with  knowledge 
of  those  facts,  and  were  not  bona  fide  pur- 
chasers. 

[EM.   Note.— For  other  eases,  see  Mortgages. 
Cent.  Dig.  §§  344-353;    Dec.  Dig.  g  154.*] 
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&  MoiTOAoxa  (I  165*)— GoiTRBuonoir— IiiEN 
—Bora    Fide    PunoHAaEia— Pu-EizianRa 

DBBT— OOHBIDKaAHON. 

One  who  Ukea  a  deed  of  tmrt  to  aecnre  a 
note  ciTw  as  additional  wcniltr  for  a  pn-eslat- 
Ittff  debt  and  credit*  the  dlaoounted  amonnt  of 
the  note  on  the  debt  i«  not  a  pnrdtaaer  in  good 
fiath. 

[Ed.  Note.— For  other  caaea,  see  Morteaces, 
Cent  Dig.  H  8S5-859;  Dec.  Dig.  |  166.*] 

Appeal  from  District  Conrt,  Nacogdoches 
Goonty;  Jamea  L  Perklni,  Judge. 

Action  by  Thomas  Martin  against  W.  L. 
Moody  ft  Ca  and  others.  From  a  Judgment 
for  plaintiff,  the  defendant  W.  h.  Moodjr  ft 
Co.  appeals.    Affirmed. 

King  ft  Strong,  for  appellant  Ingrabam, 
Middlebrooti  ft  Hodges,  for  appellee. 

FLT,  J.  This  is  a  suit  instltated  by  ap- 
pellee against  W.  M.  Tinkle,  Jesse  Tinkle, 
Annie  Tinkle,  and  the  firm  of  W.  h.  Moody 
ft  Co.  to  recover  on  a  note  for  $900  executed 
by  W.  M.  Tinkle,  Jesse  Tinkle,  and  Annie 
Tinkle  to  E.  B.  Fisher,  and  to  foreclose  a 
vendor's  lien  on  a  lot  in  the  town  of  Oar- 
risen  as  against  all  the  parties.  Appellants 
claimed  to  have  a  deed  of  trust  under  which 
they  bought  the  land,  and  that  they  occupied 
the  position  of  Innocent  purchasers.  The 
cause  was  tried  by  the  court  and  judgment 
rendered  In  favor  of  appellee  as  prayed  for 
In  his  petition. 

On  February  1, 1904,  B.  B.  Fisher  and  wife 
conveyed  to  W.  M.  Tinkle  and  Annie  Tinkle, 
wife  of  Jesse  Tinkle,  the  lot  in  controversy, 
being  lot  6  in  block  15,  town  of  Oarrlson, 
Nacogdoches  county,  the  consideration  being 
$1,000  in  cash  and  two  notes  for  $500  each, 
one  due  Id  60  days  and  the  other  on  January 
1,  1905.  A  vendor's  lien  was  expressly  re- 
served in  the  deed  to  secure  the  payment  of 
the  promissory  notes,  and  the  deed  was  filed 
for  record  in  Nacogdoches  county  on  Octo- 
ber 13,  1906.  In  May  or  June,  1906,  appellee 
bought  one  of  the  notes  from  the  holder,  pay- 
ing therefor  a  valuable  consideration.  The 
note  was  not  recorded,  but  was  fully  de- 
scribed in  the  recorded  deed.  On  July  8, 
190S,  W.  M.  Tinkle,  Annie  Tinkle,  and  J.  C. 
Tinkle  executed  a  deed  of  trust  to  appellants 
on  lot  6,  block  16,  in  town  of  Nacogdoches, 
which  is  presumably  the  same  land  on  which 
the  lien  is  claimed,  although  placed  in  a 
different  block.  The  Instrument  was  filed 
for  record  on  July  11,  1906.  On  March  6, 
1907,  the  land  was  sold  by  the  trustee  and 
bought  by  appellants.  At  the  time  appel- 
lants took  the  deed' of  trust  they  had  actual 
notice  that  a  vendor's  lien  had  been  re- 
served to  secure  two  notes  in  the  deed  to 
the  Tinkles.  One  of  the  notes,  canceled,  was 
exhibited  to  appellants,  and  they  were  told 
that  the  other  was  paid,  but  not  that  it  had 
been  canceled.  Jesse  Tinkle  told  appellants 
that  the  note  had  been  paid,  and  he  lost  it, 
and    afterwards    told    them    that    Barney 


Campbell,  of  Garrison,  had  the  note.  No 
effort  was  made  to  obtain  the  note,  nor  to 
ascertain  from  Campbell  whether  the  note 
had  been  transferred  to  another  party  or 
had  been  canceled.  The  debt  which  the  deed 
of  trust  was  given  to  secure  was  evidenced 
by  a  note  executed  on  July  6,  1905,  and  the 
deed  of  trust  was  executed  on  July  11,  1906. 
After  the  deed  of  trust  was  given,  appellants 
thus  described  what  they  did:  "On  July 
18th  we  received  from  Tinkle  ft  Co.,  Garri- 
son, Tex.,  the  deed  of  trust,  duly  recorded, 
securing  the  loan  which  we  made  them  on 
July  6th,  and  we  then  discounted  their  note 
for  $1,000,  which  had  already  been  given  us, 
crediting  their  accoimt  with  the  net  proceeds 
of  said  note,  $976.22."  At  the  time  that  the 
note  was  executed  by  Tinkle  ft  Co.  to  api>ei- 
lants,  and  the  loan  of  $1,000  made,  the  for- 
mer were  indebted  to  the  latter  in  the  sum 
of  $6,68&27,  and  then  held  153  bales  of  cot- 
ton belonging  to  the  Tinkles.  Appellants 
knew  of  the  deed  from  Fisher  to  Tinkle  ft 
Co.,  and  knew  that  it  retained  a  vendor's 
lien  at  the  time  they  took  the  deed  of  trust. 
Tinkle  ft  Co.  knew  the  note  had  not  been 
paid  by  them. 

Appellants  were  not  purdiasers  In  good 
faith,  without  notice,  of  the  property  in  con- 
troversy for  a  valuable  consideration.  They 
were  fully  cognizant  of  the  existence  of  the 
Hen  for  tne  purchase  money  at  the  time  that 
they  received  the  deed  of  trust.  They  knew 
that  two  notes  had  been  executed  and  the 
contradictory  statements  of  Jesse  Tinkle  as 
to  what  had  become  of  one  of  the  notes 
was  sufficient  to  arouse  the  stupiclon  of 
any  prudent  man.  No  effort  was  made  to 
locate  the  second  note.  Camplbell,  who  it 
seems  had  held  the  note  at  one  time,  was  not 
asked  if  the  note  had  been  canceled,  but  as 
to  whether  it  had  been  paid,  and  be  answer- 
ed that  the  note  had  been  paid.  He  was  not 
asked  as  to  who  had  the  note,  nor  as  to 
wuere  it  was,  nor  as  to  who  had  paid  It.  It 
would  seem  that  these  inquiries  would  nat- 
urally have  suggested  themselves  to  any  one 
of  ordinary  prudence  desiring  to  ascertain 
whether  or  not  the  remaining  note  was  still 
a  valid  claim  against  the  property.  "It  is 
very  true  that  a  purchaser  of  real  estate 
will  not  be  affected  with  notice  of  a  defect 
in  the  title  which  he  purchases  by  every 
idle  rumor  that  may  chance  to  be  floating 
about  to  the  effect  that  the  title  is  not  a 
good  one,  provided  he  uses  proper  care  in 
investigating  the  title  which  he  purchases. 
So  If  a  purchaser  has  certain  information 
of  a  particular  defect  in  the  title  which  be 
proposes  to  purdiase,  and  inirsues  a  proper 
inquiry  into  the  troth  of  the  information 
which  he  receives,  and  ascertains  facta  which 
would  satisfy  a  prudent  man  that  the  defect 
to  which  bis  attention  has  been  called  does 
not  in  point  of  fact  exist,  he  may  still  be  a 
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purcbaaer  in  good  faith.  Bat  tbe  case  fa 
different  where  a  party  who  piopoaea  to  pnr- 
diaae  real  estate  has  notice  of  such  facts 
as  wotild  lead  to  a  discovery  of  the  truth 
upon  proper  Inquiry,  and  who  stops  short  In 
his  Inquiry  of  that  point  to  which  a  pmdent 
man  under  the  circumstances  would  go." 
Bacon  t.  O'Connor,  2S  Tez.  218.  Appellants 
knew  that  a  promissory  note  for  the  pur- 
chase money  had  been  in  tbe  bands  of  Camp- 
bell, and  proper  inquiries  made  of  him  would 
hare  elicited  information  that  it  was  in 
the  bands  of  appellee,  and  that  be  bad  paid 
value  for  it,  and  that  it  was  a  charge  against 
the  land.  They  are  tberefere  charged  with 
a  knowledge  of  those  facts.  Goldman  t. 
Blum,  68  Tex.  630. 

The  evidence  indicates  that  no  money  was 
actually  loaned  by  appellants,  but  that  the 
note  was  given  as  additional  security  for  a 
pre-existing  debt,  and  that  the  discounted 
amount  of  it  was  credited  on  that  debt  If 
that  be  true,  appellants  did  not  pay  value 
for  the  land.  McKamey  v.  Thorp,  61  Tex. 
648;  Overstreet  v.  Manning,  67  Tex.  667,  4 
8.  W.  248;  Morrison  v.  Adoue.  76  Tex.  256, 
18  S.  W.  166, 

Olie  Judgment  Is  alBrmed. 


ADAMS  V.  GARY  LUMBER  CO. 
(Oburt  of  Civil  Appeals  of  Texas.     March  11, 

1909.) 
L  Appkai.  Airo  Bbbob  ((  725*)— Asbioitiiznts 

or  Ebbob— SirrnoiENcr. 

An  assignment  of  error  to  an  overmliog  of 
an  exception  to  the  answer  is  insufficient  where 
the  record  shows  that  It  la  directed  only  against 
the  fourth  paragraph  and  the  answer  is  not 
subdivided  into  numerical  paragraphs,  and  is 
not  so  arranged  in  the  transcript  as  to  enable 
tbe  appellate  court  to  determine  with  certainty 
the  part  objected  to. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
EhTor,  Gent  Dig.  f{  3003,  8004;  Dec.  Dig.  { 
725.*] 

2.    PLXADIHO    (J    90*)— ANSWXB— SUFFICIENCT. 

An  answer  to  a  suit  on  notes  by  general  de- 
mnrrer,  general  denial,  and  speciflcallv  pleading 
that  the  notes  were  given  for  machinery  sold 
by  plaintiff  under  a  warranty,  that  the  con- 
tract was  partly  oral  and  partly  written,  that 
the  machinery  proved  to  be  defective  and  unfit 
for  tbe  purpose  for  which  it  was  bought,  and 
was  practically  worthless,  pleaded  one  defense, 
breacA  of  warranty,  and  not  sejMirate  defenses, 
and  was  good  as  against  a  general  demurrer. 

[Bid.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  184-194;  Dec  Dig.  i  90.*1 

8.  Tbiai.  (I  280*)— InsTBircnonB— RKnrsAXr- 

Matteb  Covebed. 

An  Instruction  covered  by  the  geneial 
charge  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  651;   Dec  Dig.  {  260.*] 

4.  Sauss  (I  446*)— Countxbclaih  tob  Bbeacb 
or  Wabbantt— iNBTBucmoNs. 

An  instruction  that,  if  the  machinery  prov- 
ed defective  and  defendants  did  not  within  10 
days  after  receiving  tbe  machinery  notify  plain- 
tiff thereof  as   required  by  the  contract,   de- 


fendants could  not  rely  on  the  defects,  was 
properly  refused  as  leavmg  out  of  consideration 
defendants'  rights  if  the  defects  were  not  dis- 
coverable until  after  expiration  of  the  10-day 
limit 

[Ed.  Note.— For  other  cases,  see  Sales,  Cant 
Dig.  U  1315,  1316;    Dec  Dig.  |  446.*] 
B.  Appeal  akd  Ebbob  ((  730*)— Assionmxhtb 

or  Ebbob— SUPFICIE50T. 

An  assignment  of  error  complaining  of  a 
paragraph  of  the  charge  will  not  be  considered 
where  the  paragraph  contains  more  than  one 

Sropositlon  of  law,  and  sabmits  more  than  one 
aue. 

[E^  Note.— For  other  cases,  see  Appeal  and 
&ror.  Cent  Dig.  {{  8013,  3014 ;  Dec  Dig.  { 
780.*] 

&  Appxai.   Airo   Ebbob   (I  282*)— Rbvuw— 

Objections  Bxix)w— Scofb. 

Only  such  objections  to  evidence  as  were 
made  at  the  trial  will  be  reviewed,  and  hence 
the  admission  of  evidence  partly  irrelevant  and 
partly  admissible  is  not  reversible  error  where 
tbe  only  objection  made  below  was  to  the  ^t- 
ness'  competency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
211^Z22}^  Di«-  J  2S2;»    Trial,  Cent  Dig.  {{ 

7.  Appeal  and  Erbob  ({  1050*)— Habuless 
Ebbob— Admission  or  Evidence. 

The   admission   of   irrelevant   evidence   is 

not  reversible  error,  unless  prejudice  is  shown. 
[EM.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  4154;  Dec.  Dig.  §  105O.»J 

Appeal  from  District  Court,  Panola  Coun- 
ty: W.  C.  Bnford,  Judge. 

Action  by  W.  T.  Adams  against  the  Gary 
Lumber  Company.  From  the  judgment 
plaintiff  appeals.    Affirmed. 

H.  N.  Nelson,  for  appellant  Brooke  & 
Woolworth,  for  appellee. 

HODGES,  J.  The  appeUant,  W.  T.  Adams, 
Instituted  this  suit  against  the  appellee  In 
the  district  court  of  Panola  county  upon 
three  promissory  notes  aggregating  $800, 
bearing  interest  at  the  rate  of  8  per  cent 
per  annum,  and  providing  for  10  per  cent 
attorney's  fees  if  placed  In  tbe  bands  of  an 
attorney  for  collection.  They  also  contained 
a  provision  to  the  effect  that,  if  default  was 
made  in  the  payment  of  any  one  of  the 
notes,  the  bolder  had  the  option  of  declar- 
ing all  of  them  due  and  tbe  right  to  proceed 
legally  for  their  collection.  The  defendant 
answered  by  a  general  demurrer,  general 
denial,  and  specially  pleaded  that  tbe  notes 
were  given  as  a  part  of  the  consideration  for 
the  purchase  of  sawmill  machinery  which 
was  sold  to  It  by  appeUant  under  a  contract 
of  warranty;  that  the  contract  consisted  part- 
ly of  written  and  partly  of  oral  agreements; 
that  tbe  mill  and  machinery,  after  being 
properly  placed  in  position,  proved  to  be  de- 
fective and  unfit  for  the  purposes  for  which 
it  had  been  purchased;  and  that  tbe  mate- 
rial out  of  which  the  different  parts  were 
made  was  of  such  inferior  grade  and  quality 
as  to  render  the  entire  plant  practically 
worthless.    The  appellant  by  a  supplemental 


•ror  other  oaiaa  sm  mmt  topic  and  ssctlon  NUMBER  In  Dee.  *  Am.  Olgs.  U07  to  data,  *  Raporter  Indazei 


Digitized  by 


Google 


1018 


IIT  SOUTUWESTBBM  BEFOBTBB. 


{T«. 


pedtlon  demurred  generally  and  gpedally  to 
the  answer.  Upon  a  trial  before  a  Jury  a 
verdict  was  rendered  In  favor  of  the  appel- 
lant for  the  sum  of  $300  from  which  he  ap- 
peals. 

There  was  much  testimony  adduced  upon 
the  trial  tending  to  show  that  the  machinery 
was  defective,  and  not  as  represented.  Ap- 
pellant offered  In  evidence  a  written  contract 
signed  by  the  parties,  wherein  It  was  agreed 
that,  If  anything  was  found  short,  broken, 
defective,  or  not  as  specified,  notice  thereof 
should  be  given  In  writing  to  the  appellant 
within  10  days  after  the  machinery  was  re- 
ceived that  appellant  might  correct  the  same, 
■  or  the  same  should  not  be  allowed,  and  no 
claim  for  any  material  furnished  or  work 
done  by  the  appellee  should  be  allowed,  as 
the  appellant  reserved  the  right  to  furnish 
such  material  or  work.  The  contract  also 
contained  the  following  warranty:  "The 
above-described  machinery  is  warranted  to 
be  made  or  that  it  will  be  made  of  good 
material,  and  when  correctly  and  properly 
set  and  adjusted  that  It  wlU  do  as  good  work 
as  machinery  of  same  class  and  size." 

The  first  assignment  of  error  complains  of 
the  refusal  of  the  court  to  sustain  appellant's 
second  special  exception  to  the  defendant's 
answer.  A  reference  to  that  exception  as 
contained  in  the  record  shows  that  it  is 
directed  only  against  the  fourth  paragraph 
of  the  appellee's  answer,  and  appears  to  be 
an  attack  upon  that  portion  of  the  pleading 
because  of  its  legal  insufficiency.  This  char- 
acter of  attack  is  further  indicated  by  the 
proposition  which  follows  the  assignment. 
The  answer  of  the  appellee  is  not  subdivided 
into  numerical  paragraphs,  nor  is  it  so  ar- 
ranged In  the  transcript  as  to  enable  us  to 
determine  with  any  degree  of  certainty  Just 
what  portion  of  the  answer  is  objected  to. 
The  assignment,  tbereforel  is  not  sufficient- 
ly specific  to  authorize  Its  consideration.  If 
by  that  exception  appellant  intended  to  at- 
tack the  legal  sufficiency  of  the  entire  answer 
upon  the  grounds  embodied  in  the  proposi- 
tion which  followed,  we  think  it  was  cor- 
rectly overruled  by  the  court.  The  appellee 
did  not  undertake  to  set  up  separate  and  dis- 
tinct defenses  in  different  portions  of  its  an- 
swer, but  Its  defense  appears  to  consist  of 
allegations  so  connected  as  to  form  one  plea; 
and  that  was  a  failure  of  the  machinery  to 
measure  up  to  the  quality  warranted.  We 
think  the  defense  as  set  forth  in  the  answer 
is  good  as  against  a  general  demurrer,  or 
any  of  the  exceptions  urged  against  It. 

The  refusal  of  the  court  to  give  the  fol- 
lowing special  charge  is  made  the  basis  of 
assignment  No.  2:  "Gentlemen  of  the  Jury, 
the  contract  Introduced  in  evidence  in  this 
case  provides  that.  If  anything  is  found 
short,  broken,  or  defective  or  not  as  speci- 
fied, notice  thereof  shall  be  given  in  writing 
to  W.  T.  Adams  within  10  days  after  ma- 
chinery iB  received  by  tbe  defendant    Now, 


If  yon  believe  that  said  machinery  or  any 
part  thereof  was  defectlvet  and  that  the  de- 
fendants did  not  within  10  days  after  they 
received  the  machinery  notify  the  plaintiff 
in  writing  as  to  such  defects,  then  you  are 
instructed  to  not  find  anything  for  defend- 
ants for  such  defects  (if  any),  but  find  for 
the  plaintiff  the  amount  of  the  notes,  prtn<^ 
pal  interest,  and  attorney's  fees,  the  amount 
sued  for."  The  issue  embodied  in  this  spe- 
cial charge,  or  so  much  of  it  as  was  proper 
to  be  submitted  under  the  facts  of  this  case, 
was  embraced  in  the  gen»al  charge  of  the 
court,  and,  as  we  think,  correctly  presented. 
The  charge  requested  was  properly  refused, 
not  only  on  that  accounti  but  because  it  does 
not  within  Itself  state  a  correct  proposition 
of  law  as  applicable  to  the  facts  of  this  case. 
It,  in  effect,  authorized  a  verdict  in  favor  of 
the  plaintiff  even  if  there  were  defects  In  the 
machinery  againM  which  a  warranty  had 
been  given,  without  regard  to  whether  those 
defects  had  been  discovered  or  were  dis- 
coverable until  after  the  expiration  of  the 
10-day  limitation  expressed  in  tliat  clause  of 
the  contract  This  would  have  restricted 
the  right  of  appellee  to  recover  damages  to 
only  such  defects  as  developed  and  were  ob- 
served within  10  days  after  It  received  the 
machinery.  The  court  properly  refused  the 
instruction. 

The  third  assignment  complains  of  the 
third  paragraph  of  the  general  charge  of  the 
court  This  portion  of  the  charge  contains 
more  than  one  proposition  of  law,  and  pre- 
sents more  than  one  issue,  and  the  assign- 
ment falls  to  indicate  which  part  of  the 
paragraph  is  objected  to.  The  proposition 
following  the  assignment  Is  merely  an  ab- 
stract statement  of  the  law.  We  hare  ex- 
amined the  paragraph  of  the  charge  referred 
to,  and,  In  the  absence  of  a  specific  designa- 
tion of  the  error  complained  of,  we  think  the 
assignment  should  be  overruled. 

In  the  fourth  assignment  of  error  the  ap- 
pellant complains  of  the  refusal  of  the  court 
to  sustain  his  objections  to  the  testimony 
of  the  witnesses  Ross  and  Patterson,  and  In 
overruling  the  sixth  paragraph  of  his  motion 
for  a  new  trial.  No  separate  bill  of  excep- 
tions appears  to  have  been  reserved  to  the 
admission  of  this  testimony,  but  the  objec- 
tions were  made  and  exceptions  noted  in  the 
statement  of  facts.  The  particular  objec- 
tion urged  to  this  testimony  was  stated  as 
follows:  "I  object  to  the  witness  testifying 
because  he  says  he  never  saw  the  Gary  mill, 
and  dont  know  anything  about  the  kind  of 
material  in  it"  A  part  of  the  Information 
sought  to  be  elicited  from  each  of  these  wit- 
nesses was  that  the  material  out  of  which 
portions  of  the  machinery  of  the  Gary  mill 
(the  one  In  controversy)  were  made  was  of 
an  inferior  grade.  It  seems  that  each  of 
them  had  seen  and  were  familiar  with  other 
machinery  made  by  the  same  company  that 
sold  the  Gary  mlU,  and  were  basing  their 
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eBtlmateb  of  the  quality  of  the  material  In 
the  latter  upon  Its  similarity  to  that  with 
which  they  were  acquainted.  One  or  prob- 
ably both  of  the  witnesses  was  permitted 
to  examine  a  sample  of  the  material  taken 
from  the  Gary  mill,  and  In  that  connection 
to  state  that  it  was  very  much  like  the  ma- 
terial In  other  mills  with  which  he  was  ac- 
quainted made  by  that  company,  afii  which 
had  proved  to  be  of  Inferior  quality.  A  por- 
tion of  the  testimony  of  these  witnesses 
was,  we  think.  Inadmissible  because  Irrele- 
vant; and,  had  the  proper  objections  been 
made  to  the  particular  questions  and  an- 
swers In  which  the  effort  was  made  to  bring 
out  such  irrelevant  testimony,  they  should 
have  been  sustained.  Other  iwrtlons  of  their 
testimony  pertained  to  other  Issues  In  the 
case,  and  were  clearly  not  subject  to  any 
such  objection.  On  appeal  only  such  objec 
tlons  to  the  admission  of  evidence  will  be 
considered  as  were  made  at  the  time  in  the 
trial  court  Wheeler  v.  Tyler  Ry.  Co.,  91 
Tex.  356,  43  S.  W.  876;  Compagnie  Des 
Metaux  Unltal  v.  Victoria  Mfg.  Co.  (Tex. 
Civ,  App.)  107  S.  W.  651.  The  objections 
tapon  which  this  assignment  is  based,  as 
presented  to  us,  being  addressed  to  the  com- 
petency of  the  witnesses  to  testify,  we  can- 
not say  that  the  court  erred  In  overruling 
them.  The  mere  fact  that  Irrelevant  tes- 
timony was  wrongfully  admitted  will  not  In 
all  cases  require  the  reversal  of  a  judgment 
The  appellant  must  be  able  to  point  out 
some  prejudicial  results  likely  to  follow 
from  such  error.  This  Is  not  done  In  the 
case  here  under  consideration.  There  Is  no 
complaint  that  the  verdict  was  without  evi- 
dence to  support  It 
The  Judgment  Is  affirmed. 


WALLACE  &  REED  v.  REED  BROS. 

(Oonrt  of  CSvil  Appeals  of  Texas.    March  17, 
1909.) 

1.  PAKTITERSHrP  (f  146*)— RKMESEWTATTOTf  0» 

FiBM  BY  Pabtner— Right  to  Execute  Nots. 
A  note  executed  by  a  member  of  a  trading 
partnership  in  its  name  is  binding  on  the  part- 
nership; otherwise,  if  it  is  a  nontrading  part- 
nership. 

[Ed.  Note. — For  other  cases,  gee  Partnership, 
Cent  Dig.  §S  242-255 ;   Dec.  Dig.  f  146.»] 

2.  Pabtnekship  (J  218*)  —  Actiorb  —  Ques- 
tions FOB  JUBT. 

Whether  the  purchase  and  sale  of  cotton 
and  cotton  seed  was  within  the  apparent  scope 
of  a  partnership,  so  as  to  constitute  it  a  trad- 
ing partnership,  a  member  of  which  would  have 
authority  to  bind  it  by  a  note,  held  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  i  218.*] 

3.  Appeai,  and  Ebbob  (§  601*)  —  Statement 
or  Pacts  —  Original  Statement. 

The  original  statement  of  facts,  and  not  a 
copy,  mast  be  filed  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2652;  Dec.  Dig.  {  601.*] 


4.  OosTB  (I  256*)--Oii  AppKal. 

Where,  had  the  law  been  complied  with, 
requiring  the  original  statement  of  facts  and  not 
a  copy  to  be  filed  in  the  appellate  court,  al>out 
78  per  cent  of  the  transcript  would  have  been 
omitted,  the  cost  of  that  part  of  the  transcript 
and  the  costs  resulting  from  a  motion  by  appel- 
lees to  strike  out  the  copy  of  the  statement  and 
of  a  motion  by  appellants  tendering  the  orig- 
inal and  asking  to  have  it  considered,  and  if 
necessary,  for  a  writ  of  certiorari,  will  be  ad- 
judged against  appellants,  though  there  is  a 
reversal  in  their  favor. 

[E3d.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  tS  968-971 ;    Dec.  Dig.  {  25G.*] 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Action  by  Reed  Brothers, against  Wallace 
&  Reed.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed  and  remanded. 

For  opinion  of  Supreme  Court  answering 
certified  questions,  see  116  S.  W.  35. 

Durrett  &  Pendleton,  for  appellant  A 
J.  Harris  and  A.  M.  Montelth,  for  appellees. 

KEY,  J.  Appellees  brought  this  suit 
against  appellant  Mrs.  Eliza  Wallace  and 
one  R.  J.  Reed,  seeking  to  recover  upon  a 
promissory  note  executed  by  R.  J.  Reed  In 
the  name  of  the  firm  of  Wallace  &  Reed. 
Mrs.  Wallace  filed  an  answer.  In  which  she 
denied  the  execution  of  the  note,  denied  the 
authority  of  R.  J.  Reed  to  borrow  money  and 
execute  a  note  In  the  firm  name  of  Wallace 
&  Reed,  denied  that  there  was  any  partner- 
ship between  herself  and  R.  J.  Reed  for  the 
purchase  and  sale  of  cotton  and  cotton  seed 
for  profit  or  otherwise,  and  alleged  that  the 
only  partnership  that  existed  between  them 
was  for  the  purpose  of  operating  a  cotton 
gin,  and  was  a  nontrading  partnership.  The 
undisputed  testimony  shows  that  the  note 
sued  on  was  given  for  t>orrowed  money  ob- 
tained by  R.  J.  Reed  and  used  by  him  while 
operating  and  at  the  gin  In  purchasing  cot- 
ton and  cotton  seed.  It  was  also  shown  that 
Mrs.  Wallace  did  not  sign  the  note,  nor  au- 
thorize R.  J.  Reed  to  borrow  the  money  or 
sign  the  note,  otherwise  than  as  such  au- 
thority might  result  from  the  fact  that  he 
was  her  partner.  Like  the  case  of  Reed 
Bros.  V.  Wollace  &  Reed,  heretofore  decided 
by  this  court  and  reported  In  101  S.  W.  1198, 
the  liability  of  Mrs.  Wallace  depends  upon 
one  question,  and  that  Is  whether  or  not  the 
purchase  and  sale  of  cotton  and  cotton  seed 
was  within  the  apparent  scope  of  the  part- 
nership. In  other  words,  whether-  or  not 
the  contract  of  partnership,  and  the  manner 
In  which  the  business  was  conducted,  made  It 
a  trading  partnership.  If  it  did,  R.  J.  Reed 
had  the  power  to  sign  the  firm  name  and 
bind  the  firm  by  the  execution  of  the  note, 
aud.  If  It  did  not  he  had  no  such  authority. 
In  the  former  case,  the  testimony  being  un- 
disputed and  all  In  favor  of  Reed  Bros.,  we 
reversed  and  rendered  judgment  for  them. 
At  the  trial  of  this  case,  and  on  account  of 
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oar  declBlon  In  the  former  caae,  the  trial 
judfe  Inetmcted  a  Terdict  for  Beed  Broa^ 
and  tbat  Inatmction  la  assigned  as  error. 

The  testimony  In  this  case  Is  dlSerait  In 
some  material  reepects  from  tbat  contained 
In  the  former  record.  In  that  caae  the  on- 
controverted  testimony  showed  that  by  the 
terms  of  the  omtract  of  partnership  B.  J. 
Beed  was  to  conduct  the  business  as  It  had 
been  conducted  by  Mrs.  WaUace'a  husband, 
who  had  recently  died,  and  It  was  shown  by 
like  testimony  that  Mr.  Wallace  In  operating 
the  gin  purchased  cotton  and  cotton  seed  In 
suDstantlally  the  same  manner  as  was  Atter- 
wards  done  by  B.  J.  Beed  while  conducting 
the  business  for  himself  and  Mrs.  Wallace. 
It  was  also  proved  In  the  former  case  and  by 
nncontroverted  testimony  that  It  was  the 
custom  of  those  operating  gins  In  that  vi- 
cinity, and  at  the  time  under  consideration, 
to  buy  cotton  and  cotton  seed.  In  this  case 
there  was  much  testimony  to  the  same  etCect, 
but  there  was  some  tending  to  the  contrary; 
and  the  testimony  of  Mrs.  Wallace  and  one 
or  two  other  witnesses  tended  to  show  that 
Mr.  Wallace,  while  he  operated  the  gin,  did 
not  purchase  any  cotton  and  took  cotton  seed 
only  for  the  purpose  of  compensation  for 
ginning  cotton.  Such  being  the  condition  of 
the  evidence,  and  without  Intimating  any 
opinion  as  to  how  the  case  should  be  decid- 
ed, we  hold  that  It  should  have  been  submit- 
ted to  the  jury,  and  that  the  trial  court  com- 
mitted error  In  directing  a  verdict- for  the 
plalntlfls. 

The  transcript  contains  a  copy  of  the  state- 
ment of  facts,  which  appellees  have  moved 
to  strike  out,  because  the  existing  law  reg- 
ulating the  subject  requires  the  original 
statement  of  facts  to  be  filed  In  this  court 
and  prohibits  the  same  being  copied  In  the 
transcript.  That  motion  has  been  sustained. 
T.  tc  P.  By.  Co.  V.  Stoker  (Tex.)  113  S.  W.  8. 

On  the  same  day  that  the  motion  referred 
to  was  filed,  appellant  tendered  to  the  clerk 
of  this  court  the  original  statement  of  facts 
and  filed  a  motion  asking  to  have  It  consid- 
ered as  a  part  of  the  record  In  this  cause, 
and.  If  necessary,  to  Issue  a  writ  of  certiorari, 
niat  motion  has  also  been  sustained  to  the 
extent  of  permitting  the  original  statement 
of  facts  to  be  filed  here  and  considered  by 
this  court  In  view  of  these  facts,  we  do  not 
think  appellees  should  be  required  to  pay  all 
the  costs  of  this  appeal.  An  appellant  Is 
responsible  toe  the  condltl(m  of  a  transcript 
prepared  for  him  and  by  him  filed  In  the 
appellate  court;  and  In  this  case.  If  the 
law  had  been  complied  with,  about  78  per 
cent  of  the  transcript  would  have  been  omit- 
ted, and  neither  the  motl<ni  to  strike  out 
nor  the  motion  for  certiorari  would  have  been 
filed  in  this  court  Hence  the  costs  resulting 
from  filing  the  two  motions  referred  to  and 
78  per  cent  of  the  cost  of  the  transcript  will 
be  adjudged  against  appellant    All  the  other 


oocta  of  the  aweal  wOl  be  adludged  against 
aiKwUeea. 

For  the  erron  pointed  out  the  Judgment 
will  be  leveiaed  and  the  caoie  remanded. 


WALKSB  V.  INTEBNATIONAIi  ft  Q.  N. 

BY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    March  IS, 

1900.) 

1.  Appxai.  Aim  BtaoB  (|  7^*)-ABSioinaHTs 
or  Bbbob— Bbibt  SiAicicxmB  Aocokpart- 
iNo  PBOPosmoirs. 

Under  Court  of  Civil  Appeals  Bnle  81  (87 
B.  W.  xvi),  requiring  each  proposition  to  be 
accompanied  by  a  brief  statement  of  such  part 
of  the  prooeedlngs  as  Is  necessary  to  explain 
and  support  the  ptoposltion,  an  assignment  tbat 
the  veroict  is  not  supported  by  the  evidence 
will  not  be  considered  where  the  only  state- 
ment consisted  of  references  to  the  pages  of 
the  stenographer's  transcript  containing  the  tes- 
timony of  several  of  the  witnesses. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
terror.  Cent  Dig.  {  3000;  Dec  Dig.  S  742.*] 

2.  CABBIXSS  ({  320*)— INJTTBIES  TO  Pabseitoeb 

—Acts  or  B'eixow  FABSEiroxBS— Jubt  Qubs- 

noR. 

In  a  passenger's  action  for  damaeea  for 
permitting  another  passenger  to  izistdt  ana  abuse 
plaintiff  and  his  wife,  whether  defendant's  em- 
Viojta  were  negligent  in  permitting  the  person 
who  insulted  plaintiff  to  enter  the  negro  ooadi, 
and  whether  the  brakeman  was  negligent  in 
not  forcibly  removing  him  upon  heanng  the 
intuiting  words,  held  for  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Garrien, 
Cent  Dig.  {  1126 ;   Dec.  Dig.  t  S20-*l 

3.  Cabbiebb  (S  282*)— Irjubies  to  Pabsekoxb 

— COLOBED  PKBaOWB— DDTT  TO  PBOTECT. 

A  passenger  in  the  colored  coach  who  had 
paid  his  fare  was  entitled  to  the  same  degree 
of  protection  from  Injury  as  other  passengers, 
and  the  company's  employAi  were  bound  to  use 
a  high  degree  of  care  to  protect  him  from  in- 
jury or  insults. 

[B3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1107;    Dec.  Dig.  {  282.*] 

4.  Appeal  aitd  jEbbob  (S  730*) — AssiomanfTB 
or  Ebbob— SurnciBircT— IirsTBUcTioHs. 

An  assignment  of  error  in  charging  that  if 
the  jury  believed  "that  plaintiff  wnile  a  pas- 
senger, was  insulted  and  abused  by  a  white  pas- 
senger in  the  compartment  set  aside  for  n^ro 
passengers,  and  that  the  wliite  passenger  was 
merely  loitering  In  the  colored  compartment  aod 
was  not  there  with  the  knowledge  of  the  com- 
pany's employes,"  withoat  stating  the  conclusion 
predicated  on  the  facts  recited,  was  too  incom- 
plete for  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
&ror,  Cent  Dig.  ||  3013-3015;  Dec.  Dig.  t 
730.*] 

6.  Appeai,  aitd  Bbbob  (|  742*)— AsaiairifENTB 
or  Ebbob— Statements— NECESsrrr. 

An  assignment  of  error  not  supported  by 

a  snflicient  statement  will  not  be  sustained  on 

appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  i  3000 ;  Dec.  Dig.  i  742.*] 

6.  Appxai.  ano  Ebbob  (I  742*)— ABSiomiERTa 
or  Ebbob— St atemxntb—Buuhob  as  to  Iir- 

BTBUCTIONS. 

Under  Court  of  Civil  Appeals  Bnle  31  (67 

5.  W.  xvi),  requiring  each  proposition  to  be 
accompanied  by  a  brief  statement  of  such  part 
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of  the  proceedingB  u  ia  neeenary  to  explain  and 
rapport  the  proposition,  an  amignment  of  error 
•n  the  lefiual  of  an  inatmction  which  merely 
Nferred  to  the  paaea  of  the  record  containing 
the  charge  and  the  teetbnony  of  wreral  of 
plaintUFs  wltneeaee  would  not  be  considered. 

[Bd.  Note.— For  other  caa$i,  »ef  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec.  Dig.  I  742.*] 

T.  TBIAI.  (I  260*)— IirSTBUCTIORB— RXQUXST. 


Reqneated  Instmctloni  wete  properly  refni- 
whcre  tb^  were  contained  in  thoee  Kiven, 
■0  far  as  they  were  applicable  to  the  eviaence. 


[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  661;   Dec  Dig.  S  260.*] 

Appeal  from  Dtstrict  Court,  Harris  Coun- 
ty;  Lewis  Fisher,  Judge. 

Action  by  C.  J.  Walker  against  the  Inter- 
national ft  Great  Nortbem  Railway  Oom- 
mny.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

W.  R.  HUl,  for  appellant  John  If.  King 
and  Wilson  ft  Dabney,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  the  appellee  to  recover 
damages  for  mental  anguish  caused  himself 
and  wife  by  the  alleged  negligence  of  the  de- 
fendant in  permitting  a  passenger  with  them 
on  one  of  defendant's  trains  from  Laredo  to 
San  Antonio  to  unlawfully  enter  the  coach  In 
wltich  they  were  riding,  and  to  insult,  abuse, 
and  threaten  plaintiff  and  his  wife.  Damages 
are  claimed  in  the  sum  of  |1,875.  In  addi- 
tion to  general  and  special  exceptions  and 
graeral  denial,  the  defendant's  answer  con- 
tains the  following  special  pleas : 

"And  for  further  alternative  plea  defend- 
ant says,  if  any  threats  were  made  or  dis- 
courtesy or  abuse  shown  by  any  passenger  to 
plaintiff  or  his  wife,  that  same  was  the  act 
of  said  passenger  for  which  defendant  is  no 
wise  liable,  and  was  provoked,  caused,  and 
brought  on  (if  any  such  state  of  facts  existed) 
by  plaintiff's  wife  in  the  manner  in  which 
she  acted  with  the  consent  and  acquiescence 
of  her  husband  in  raising  an  issue  and  con- 
troversy with  said  passenger,  and  that  her 
action  under  all  the  circumstances  was  negli- 
gence, which  both  caused  and  contributed  to 
cause  any  Interference  with  her  or  her  hus- 
band. 

"Further  answering  in  the  alternative,  de- 
fendant says,  if  any  passenger  threatened  or 
abused  plaintiff  and  wife,  that  defendant  had 
no  reason  to  anticipate  that  any  passenger 
would  do  so,  nor  could  defendant  prevent 
such  conduct,  which,  if  done,  was  the  act 
of  said  passenger,  and  not  of  this  defendant, 
and  defendant  did  all  It  could  do  to  protect 
said  plaintiff  and  wife. 

"For  further  answer  in  the  alternative  de- 
fendant says,  if  any  passenger  abused  or  in- 
sulted plaintiff  or  his  wife,  defendant  says 
that  no  white  passenger  was  assigned  or  per- 
mitted to  occupy  the  negro  coach  by  defend- 
ant, and  that,  if  any  white  passenger  went 
into  the  negro  coach  or  compartment,  it  was 
merely  some  person  who  loitered  in  going 


throng  said  coach,  which  fact  was  not 
known  to  the  conductor  in  charge  of  the  train 
who  was  the  only  i>eraon  who  had  authority 
either  In  law  or  in  fact  to  remove  sold  pas- 
sengers, and  that,  if  said  white  passenger 
either  abused  or  threatened  plaintiff  or  wife, 
it  was  the  individual  act  of  said  passenger, 
and  was  caused  and  brought  about  by  the  act 
of  plaintifTs  wife  in  herself,  with  the  acqui- 
escence and  consent  of  her  husband,  raising 
a  controversy  with  such  passenger  about  a 
matter  which  did  not  concern  her,  which 
controversy  was  over  in  a  few  minutes,  be- 
fore the  same  could  be  prevented  by  defend- 
ant" 

The  trial  in  the  court  below  with  a  jury 
resulted  in  a  verdict  and  Judgment  in  favor 
of  defendant 

The  evidence  shows  that  on  the  22d  day  of 
February,  1907,  plaintiff  and  his  wife  were 
passengers  on  one  of  defendant's  trains  go- 
ing from  the  city  of  Laredo  to  the  city  of 
San  Antonio.  They  are  negroes,  and  were 
traveling  in  the  car  provided  by  the  defend- 
ant for  such  passengers.  Shortly  after  the 
train  left  Laredo,  a  white  man  who  was  also 
a  passenger  on  said  train  entered  the  coach  in 
which  plaintifl  and  his  wife  were  riding,  and, 
stopping  in  the  aisle,  began  a  conversation 
with  another  colored  woman,  who  was  riding 
In  said  coach,  in  the  course  of  which  he  used 
insulting  language  to  her.  PlalntUTs  wife, 
evidently  observing  the  discomfiture  of  the 
woman  with  whom  the  man  was  talking,  call- 
ed to  her,  and  asked  if  "that  man  was  insult- 
ing her,"  whereupon  the  man  turned  his  at- 
tention to  plaintifTs  wife,  and  used  indecent 
and  insulting  language  to  her,  and  also  threat- 
ened plaintiff  with  violence  if  he  attempted  to 
resent  the  insult  to  his  wife.  This  man  was 
not  assigned  to  this  car  by  any  of  defendant's 
employes,  and  it  Is  not  shown  that  any  of 
said  employes  knew  that  he  was  in  the  car 
until  the  disturbance  began.  A  brakeman  on 
the  train  came  into  the  car  on  his  way  to  the 
white  coach  just  about  the  time  the  Insulting 
language  was  addressed  to  plaintiff's  wife, 
and  was  called  upon  by  several  of  the  pas- 
sengers in  the  car  to  take  the  man  out  In 
compliance  with  such  request  he  went  to  the 
man,  put  his  hand  on  him,  and  told  him  he 
would  have  to  go  out  Not  receiving  ready 
obedience  to  his  commands,  the  brakeman 
went  In  search  of  the  conductor  for  the  pur- 
pose of  having  him  take  the  offender  out  of 
the  car.  Before  reaching  the  conductor,  he 
found  a  peace  officer  who  was  a  passenger 
on  the  train,  and  who  at  the  request  of  the 
brakeman  went  at  once  to  the  negro  coach, 
and  took  the  man  out  Plaintiff  and  his  wife 
were  greatly  humiliated  and  frightened  by 
the  Insults  and  threats  of  this  man.  The 
man  was  not  In  the  car  more  than  five  min- 
utes, probably  not  so  long,  and  did  not  take 
a  seat  therein.  He  was  evidently  under  the 
influence  of  liquor. 


•Tor  etber  cum  —  now  topic  and  notion  NUUBBR  In  Dec.  ft  Am.  Dit*.  UOT  to  date,  *  Reporter  IndeKM- 


Digitized  by 


Google 


1022 


117  SOUTHWESTERN  HEIPOBTBB. 


(Toe 


The  first  assignment  of  error  assalla  the 
Judgment  on  the  ground  that  the  verdict  of 
the  Jury  Is  not  supported  by  the  evidence,  "in 
this:  The  undisputed  evidence  shows  that 
appellant  and  his  wife  were  passengers  on 
appellee's  train  on  or  about  the  22d  day  of 
February,  1907,  and  that  Boomer  Lawrence,  a 
white  passenger  on  said  train,  came  Into  the 
colored  compartment  where  appellant  and  his 
wife  were  riding,  and  In  the  presence  and 
hearing  of  G.  Y.  Bledsoe,  a  brakeman  on 
appellee's  train,  the  said  white  passenger 
used  vulgar,  Indecent,  and  profane  language 
to  appellant  and  his  wife,  and  made  threats 
against  them.  The  brakeman  heard  the  lan- 
guage and  threats,  and,  after  being  appealed 
to  by  appellant's  wife  for  protection,  he  tapped 
the  white  passenger  on  the  shoulder,  and 
said,  Tartner,  you  must  get  out  of  here.' 
With  this  request  he  made  no  further  efTort 
to  remove  or  eject  said  white  passenger  from 
the  colored  compartment,  but  left  him  there 
cursing  and  abusing  appellant  and  his  wife 
while  he  (the  brakeman)  went  In  search  of 
the  conductor."  The  proposition  of  law  ad- 
vanced under  this  assignment  Is  that,  when 
the  brakeman  saw  the  white  man  In  the  col- 
ored coach  and  heard  the  language  and 
threats  used  by  him,  It  was  the  duty  of  said 
brakeman  "theQ  and  there  to  have  removed 
or  ejected  said  white  passenger  from  the  col- 
ored compartment."  The  statement  support- 
ing this  proposition  consists  only  of  refer- 
ences to  the  pages  of  the  stenographer's  tran- 
script upon  which  the  testimony  of  several 
of  the  witnesses  who  testified  on  the  trial  can 
be  found,  and  contains  no  8taten\ent  of  any 
of  the  evidence.  Under  the  rules  prescribing 
the  manner  in  which  briefs  should  be  pre- 
pared, the  assignment  cannot  be  sustained  for 
want  of  a  sufficient  statement.  Rule  31  (67 
S.  W.  xvi);  Johnson  v.  Lyford,  9  Tex.  Civ. 
App.  85,  29  S.  W.  57;  Colorado  C&nal  Co. 
V.  McFarland  &  Southwell  (Tex.  Civ.  App.) 
109  S.  W.  437;  Sloan  v.  Thompson,  4  Tex. 
Civ.  App.  419,  23  S.  W.  613.  If,  however,  the 
statement  was  sufficient  and  the  undisputed 
evidence  established  all  the  facts  recited  in 
the  assignment,  said  assignment  could  not 
be  sustained,  because  upon  such  facts  it 
cannot  be  held  as  a  matter  of  law  that  the 
employ^  of  the  defendant  in  charge  of  the 
train  were  guilty  of  negligence  in  allowing 
the  white  man  to  enter  the  negro  car,  or  that 
the  brakeman  was  guilty  of  negligence  in 
not  forcibly  removing  him  therefrom  immedi- 
ately upon  his  misbehavior.  These  Issues  of 
negligence  were  submitted  to  the  Jury  under 
instructions  most  favorable  to  appellant,  and, 
giving  the  evidence  the  most  liberal  inter- 
pretation in  favor  of  plaintiff's  claim,  it  did 
no  more  than  raise  the  issue  of  negligence. 
The  plaintiff  and  his  wife  had  paid  their 
fare,  and  were  entitled  to  the  same  degree  of 
protection  from  Injury  or  insult  as  any  other 
passenger  upon  said  train,  and  under  the  law 
It  was  the  duty  of  defendant's  employes  in 


charge  of  the  train  to  nse  a  high  degree  of 
care  to  protect  them  from  injury  of  any  kind, 
but  it  cannot  be  held  as  a  matter  of  law  that 
the  brakeman  was  required  to  do  more  than 
he  did  to  protect  them.  He  could  not  have 
prevented  the  insult,  and  it  does  not  appear 
that  he  could  have  sooner  removed  the  offend- 
ing party  from  the  car,  at  least,  not  without 
incurring  serious  danger  to  himself  or  pro- 
ducing a  disturbance  more  serious  than  that 
which  had  already  occurred,  and  it  cannot 
be  said  that  bis  duty  required  him  tb  act 
as  contended  by  appellant,  even  if  it  be  con- 
ceded for  the  sake  of  argument  that  a  brake- 
man  has  under  such  circumstances  the  right 
to  forcibly  eject  a  passenger. 

The  second  assignment  is  as  follows:  "The 
court  erred  in  charging  the  Jury  in  paragraph 
3  of  the  general  charge  as  follows:  'If  you 
believe  from  the  evidence  that  the  plalntlO 
and  his  wife  while  passengers  on  defend- 
ant's train  on  or  about  the  22d  day  of  Febru- 
ary, 1907,  were  Insulted  and  abused  and 
threatened  by  a  white  passenger  on  said 
train,  and  In  the  compartment  set  aside  for 
the  accommodation  of  n^ro  passengers,  and 
if  you  further  believe  that  said  white  pas- 
senger was  merely  loitering  in  said  com- 
partment set  aside  for  negro  passengers,  and 
that  he  was  not  there  with  the  acquiescence, 
consent,  or  knowledge  of  the  defendant,  its 
servants  or  employes,' "  eta  This  assign- 
ment is  manifestly  insufficient  to  require  our 
consideration.  The  charge  complained  of,  as 
copied  In  the  assignment.  Is  so  incomplete 
that  it  is  impossible  to  say  what  instruction 
was  given  the  Jury  predicated  on  the  hypo- 
thetical facts  recited  In  the  cliarge,  and  the 
statement  under  the  assignment  does  not  en- 
lighten us  on  this  subject,  but  only  contains 
a  reference  to  the  page  of  the  stenogn^apher's 
report  on  which  the  testimony  of  the  plain- 
tiff Is  to  be  found  and  to  the  pages  of  the 
record  containing  the  charge  of  the  court 

The  third  assignment  of  error  is  subject 
to  the  identical  objection  above  made  to  the 
second,  and  for  the  same  reasons  cannot  be 
sustained. 

There  is  no  sufficient  statement  under  the 
fourth  assignment  and  therefore  it  cannot 
be  sustained. 

The  fifth,  sixth,  and  seventh  assignments 
complain  of  the  refusal  of  the  court  to  give 
special  charges  requested  by  the  plaintiff  set 
out  in  said  assignments.  None  of  these  as- 
signments are  followed  by  a  sufficient  state- 
ment; the  only  statement  submitted  being 
references  to  the  pages  of  the  record  on  which 
the  court's  charge  and  the  testimony  of  sev- 
eral of  plaintiff's  witnesses  are  to  be  found. 
It  has  been  so  often  held  that  such  state- 
ment is  not  sufficient  under  rule  81  that  tt  Is 
unnecessary  to  cite  authority.  If,  however, 
the  lack  of  a  sufficient  statement  should  be 
waived,  we  do  not  think  the  court  erred  in 
refusing  the  special  instructions  set  out  In 
the  assignments.    In  so  far  as  said  instrac* 
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tions  contain  correct  statementa  of  law  ap- 
plicaUe  to  the  facts  In  evidence,  they  are 
covered  by  the  charge  given  by  the  court 

We  are  inclined  to  the  opinion  that  the 
evidence  failed  to  raise  the  Issue  of  negli- 
gence on  the  part  of  appellee  In  the  matters 
complained  of  In  the  petition,  but,  be  this  as 
It  may,  the  case  made  by  the  pleadings  was 
submitted  to  the  Jury  under  Instructions  fa- 
vorable to  appellant  on  the  whole,  and  no  suf- 
ficient ground  for  reversal  is  presented  In  the 
brief. 

It  follows  that  the  Judgmoit  of  the  court 
below  shonld  be  aflbmed ;  and  it  baa  been  so 
ordered. 

Affirmed. 


GORDON  et  aL  t.  RHODES  ft  DANIEL. 

(Court  of  Civil   Appeals  of  Texas.     June  11, 

1908.    Od  Rehearing,  March  25,  1900.) 

1.  FBAin)    ({    59*)  —  MlSBEPBESKITTATIOIfS   OF 

VKNooa— MBAsmK  or  Damages. 

Tlie  measure  of  damages  of  a  purchaser  in- 
duced b^  the  fraud  of  the  vendor  to  purchase 
is  the  difference  between  the  value  of  the  land 
and  the  sum  paid  for  it. 

[Ed.  Note.— For  other  oases,  see  Fraud,  Cent. 
Dig.  f  62;   Dec.  Dig.  i  59.*] 

2.  PBAUD  (i  27*)— MiSBEPBESENTATIOKS  AS  XO 

QuAKTrrr  or  Land  Sou)  iir  Obobs. 

A  purchaser  induced  by  fiaiid  to  purchase 
land  in  gross  cannot,  in  an  action  for  deceit, 
recover  for  a  mere  deficiency  in  the  quantity  of 
the  land. 

[lid.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  8;   Dec.  Dig.  {  27.*] 

3.  FBAxm  (}  60*)— Mubkfbksentations— Ble- 
HENTs  or  Dakaobs. 

A  purchaser  induced  by  fraud  to  purchase 
land  cannot  recover  for  the  loss  sustained  in 
consequence  of  the  sale  of  his  own  land  for  less 
than  its  value  to  raise  money  to  pay  for  the 
land  purchased. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  65;   Dec  Dig.  {  GO.*] 

4.  FBAUD    (J   47*)— PUtADINO. 

A  petition,  in  an  action  against  real  estate 
brokein  for  deceit  inducing  the  purchase  of 
land,  which  alleges  that  the  broilers  represent- 
ing the  vendor  agreed  to  furnish  to  the  pur- 
shaser  an  abstract,  that  by  false  representations 
they  induced  the  purchaser  to  believe  that  an 
Abstract  had  been  furnished  when  it  had  not, 
that  they  falsely  represented  that  they  acted 
with  the  purchaiger  in  negotiating  for  a  joint 
purchase  and  falsely  represented  that  the  land 
was  not  subject  to  overflow  and  was  worth  $20,- 
000  and  was  a  bargain  at  $12,500,  the  sum 
agreed  to  be  paid,  when  it  was  worth  only 
$7,000,  states  &  cause  of  action  for  the  value 
of  the  abstract  and  for  the  difference  between 
the  value  of  the  land  and  the  sum  paid  for  it. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  42;    Dec.  Dig.  I  47.*] 

5.  Fbaud  (I  37*)— Action  fob  Deceit— Ventje. 

Under  Sayies'  Ann.  Civ.  St.  1S97,  art. 
1194,  snbd.  7,  providing  that  a  suit  for  fraud 
may  be  instituted  in  the  county  in  which  the 
fraud  was  committed  or  where  defendant  has 
his  domicile,  an  action  against  real  estate  brok- 
en for  deceit  inducing  the  purchase  of  real 
estate  may  be  brought  in  the  county  where  the 
false  representations  were  made  and  the  con- 


tract for  the  purchase  executed  and  consnm" 
mated,  though  the  broker^  are  domiciled  in  an- 
other county. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent^ 
Dig.  i  33 ;    Dec  Dig.  S  37.*] 

6.  Fbaud  (8  60*)— Fbaud  or  Vendob's  Aoenx 
—LiABiLiiT— Damages. 

A  broker  employed  by  the  owner  to  procure 
a  purchaser  of  real  estate  was  entitled  to  re- 
tain for  his  services  the  sum  in  excess  of  $10,- 
000  realized  from  a  sale.  The  broker  fraudu- 
lently induced  a  purchaser  to  purchase  the 
land  for  $12,500  and  fraudulently  induced  the 
purchaser  to  sell  his  own  land  to  the  broker^ 
who  agreed  to  pay  $2,627  to  the  owner  to  apply 
on  the  price  of  the  land  purchased  from  the 
owner.  Held,  that  the  purchaser,  electing  to 
rescind  the  contract  on  the  ground  of  fraud, 
could  not  recover  the  $2,500  as  an  element  of 
damages  in  an  action  of  deceit  against  the 
broker, 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  {  65;   Dec  Dig.  i  60.*] 

7.  LiMiTATioir  or  Actions  (|  87*)— Action  fob 
Deceit. 

A  purchaser  was  induced  by  fraudulent 
representations  of  the  broker  of  the  vendor  to 
purchase  land  for  $12,500,  ^,000  of  which  was 
paid  in  cash  and  the  balance  in  notes.  Hie  pur- 
chaser paid  to  the  vendor  $2,500  in  cash,  and 
it  was  understood  that  $2,527  should  be  paid 
by  the  broker  to  the  owner  on  the  purchaser's 
account  Payment  was  not  made,  and  the  pur- 
chaser did  not  discover  the  facts  until  four 
years  and  ten  months  had  elapsed.  Held,  that 
the  right  of  the  purchaser  to  recover  from  the 
broker  as  for  deceit  was  barred  by  the  four- 
year  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Lamitation  o( 
Actions,  Cent.  Dig.  ^  182;   Dec  Dig.  {  37.*] 

a  Limitation  or  Actions  ({  100*)- Fbau&— 

DiscovEBT  OF  Fbaud. 

A  purchaser  sued  the  broker  of  the  vendor 
for  fraud  inducing  the  purchase.  The  suit  was 
commenced  four  years  and  ten  months  after 
the  date  of  the  alleged  deceit  The  frand  re- 
lied on  consisted  of  misrepresentations  as  to 
the  value  of  the  land  and  as  to  the  fact  that 
the  land  was  not  subject  to  overflow.  The 
purchaser  showed  that  at  the  time  the  land 
was  inspected  It  was  dry  with  nothing  to  in- 
dicate that  it  overflowed  and  without  indicat- 
ing that  the  statements  as  to  value  were  un- 
true. Held,  that  the  purchaser's  action  was 
barred  in  four  years  by  the  four-year  statute 
of  limitations ;  the  failure  to  discover  the  fraud 
not  being  excused. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §8  484-187,  490;  Dec  Dig. 
S  100.*] 

Appeal  from  District  Court,  Bed  River 
County;   Ben  H.  Denton,  Judge. 

Action  by  J.  D.  Gordon  and  others  against 
J.  J.  Rhodes  and  another.  From  a  Judgment 
of  dismissal,  plaiutiffs  appeaL    Reversed. 

See  116  S.  W.  40. 

Lennox  &  Lennox,  for  appellants.  McOra- 
dy  &  McMabon,  for  appellees. 

WILLSON,  C.  J.  The  suit  was  commenc- 
ed November  14,  1906^  In  the  district  court 
of  Red  River  county,  by  appellants,  J.  D. 
Gordon,  M.  H.  Gordon,  and  Z.  V.  Gordon, 
against  appellees,  J.  J.  Rhodes  and  M.  E. 
Daniel.  £^ceptions  to  the  petition  on  the 
gronnd  that  It  appeared  therefrom  (1)  that 
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tbe  defendant  ■honld  have  been  med  In  Fan- 
nin and  not  In  Bed  Blrer  coontT  iqwn  tbe 
canaes  of  action,  If  any,  thereby  asserted, 
which  did  not  appear  from  the  face  thereof 
to  be  barred  by  limitation,  and  (2)  that  the 
canaes  of  action  asserted  were  barred  by  the 
two-year  statute  of  limitations,  were  sus- 
tained; and  the  plalntUts  declining  to 
amend,  tbe  suit  was  dismissed.  The  appeal 
is  from  tbe  Judgment  of  dlsmlsssL 

The  salt  grew  out  of  transactions  had  in 
January,  1802,  between  appellants  and  appel- 
lees and  Hodker  &  Oheatbam.  resulting  in 
the  sale  by  appellants  to  appellees  of  15Z5 
acres  of  land  In  Bed  Blver  connty,  and  the 
purchase  by  appellants  of  Hocker  &  Cheat- 
ham of  1,806  acres  In  Bed  BlTer  and  Bowie 
counties.  These  transactions,  and  the  clr- 
cnmstances  accompanying  them,  as  alleged, 
are  set  out  at  snch  length  in  tbe  petition  as 
to  forbid  the  stating  of  them  here  with  the 
same  fullness.  In  this  opinion  only  such  of 
the  allegations  as  we  think  a  knowledge  of 
is  necessary  to  an  understanding  of  the  con- 
clusions reached  by  us  will  be  stated.  Two 
causes  of  action  were  asserted  by  the  allega- 
tions In  tbe  petition:  One  for  damages  for 
deceit  charged  to  have  been  practiced  by 
appellees  on  appellants,  whereby  they  were 
Induced  to  sell  the  162.5  acres  and  to  pur- 
chase tbe  1,806  acres  of  land;  and  the  other, 
in  effect,  for  a  balance  of  the  purchase  mon- 
ey claimed  to  be  due  to  them  by  appellees  on 
the  152.6  acres.  They  will  be  discussed  in 
tbe  order  in  which  we  have  mentioned  them. 

1.  The  damages  claimed  on  account  of 
the  alleged  deceit  were:  (1)  As  the  differ- 
ence between  tbe  value  of  the  1,806  acres 
and  tbe  sum  appellants  were  induced  to  pay 
for  same,  $4,005;  (2)  as  tbe  value  of  an  ab- 
stract of  the  title  to  tbe  1,808  acres,  which 
was  to  have  been  but  was  not  furnished  to 
appellants,  $40;  (3)  as  the  difference  be- 
tween tbe  value  of  tbe  152.6  acres  and  tbe 
sum  appelianta  were  induced  to  sell  same 
for,  $1,525;  and  (4)  as  tbe  difference  between 
tite  value  of  certain  land  in  South  Carolina, 
which  appellants  alleged  they  were  compel- 
led to  sell,  and  tbe  sum  they  sold  same  for, 
$1,209. 

From  the  allegations — which  for  tbe  pur- 
poses of  their  appeal  must  be  treated  as 
true — in  tbe  petition,  it  appears:  That 
Hocker  &  Cheatham,  owning  the  1,808  acres, 
and  being  anxious  to  sell  same  for  $10,000, 
arranged  with  appellees  to  represent  them 
in  effecting  a  sale  of  same,  agreeing,  if  they 
effected  a  sale,  that  they  might  retain  for 
their  services  in  doing  so  any  sum  in  excess 
of  $10,000  realized  therefrom;  that  this 
agreement  between  appellees  and  Hocker  & 
Cheatham,  and  the  fact  that  the  latter  were 
willing  to  seU  the  land  for  $10,000,  it  was 
nnderstood  between  them,  was  to  be  kept 
secret  from  prosi)ective  buyers,  for  whom, 
eithtf  alone  or  Jointly  with  themselves,  it 
was  understood  between  appellees  and  Hock- 
er ft  Cheatham  the  former  should  pretend 


to  act  In  pnrchasing  tiie  land;  that  taking 
advantage  of  confldentia]  relations,  fully  set 
out  in  ttie  petition,  existing  between  appellee 
Daniel,  who  carried  on  the  negotiations,  and 
appellants,  appellees,  by  concealing  the  fact 
that  they  represented  SoAn  A  Cheatham  in 
the  sale  of  the  1306  acres,  by  pretending  to 
act  with  and  for  appellants  in  negotiating 
for  a  J<^t  purchase  of  same  on  their  own 
and  apitdlants'  account,  and  by  falsely  rep- 
resenting that  the  land  was  not  subject  to 
overflow  from  Bed  river,  except  during  ex- 
traordinary rises,  when  it  was  subject  to 
overflow  therefrom  during  ordinary  rises,  - 
and  by  falsely  represoiting  that  tbe  land 
was  worth  $20,000  and  was  a  bargain  at  $12,- 
600,  wh«i  it  was  worth  only  $7,000,  Induced 
appellants.  Jointly  with  tiiemselves,  to  enter 
into  a  contract  with  Hocker  &  Cheatham  to 
purchase  the  land  at  the  price  of  $12,500, 
and  by  the  same  means,  shortly  thereafter- 
wards,  to  wit,  on  January  21,  1902,  Induced 
appellants  to  assume  appellees'  part  of  said 
contract  and  to  become  the  sole  purchasers 
of  said  1,806  acres.  We  think  tbe  allegations 
referred  to  stated  a  cause  of  action  in  favor 
of  appellants  against  appellees  for  deceit, 
and  entitled  them,  if  that  cause  of  action 
was  not  barred  by  operation  ot  the  statute 
of  limitations,  to  recover  in  a  proper  forum 
the  damages  thereby  proximately  caosed  to 
them. 

While  in  other  Jurisdictions  the  measure 
of  the  vendee's  damages,  where  be  has  been 
Induced  by  the  fraud  of  tbe  vendor  to  buy 
when  otherwise  he  would  not  have  bought, 
is  the  difference  in  tbe  value  between  that 
which  actually  and  that  which  was  repre- 
sented by  tbe  vendor  to  exist  (4  Suth.  Dam. 
{  1171),  In  this  state  tbe  measure  of  tbe  ven- 
dee's damages  in  snch  a  case,  it  seems,  is 
the  difference  between  tbe  value  of  the  prop- 
erty and  tbe  sum  paid  by  him  for  it  George 
V.  Hesse  (Tex.)  93  8.  W.  107,  8  L.  B.  A.  (N. 
S.)  804.  Tbe  effect  of  the  rule  controlling 
here,  we  think,  would  be  to  deny  to  appel- 
lants a  recovery  on  account  merely  of  the 
deficiency  In  the  quantity  of  the  land,  it  hav- 
ing been  purchased  in  gross  and  not  by  the 
acre,  even  if  they  were  not  derived  of  a 
right  to  claim  a  recovery  on  account  of  the 
false  representations  alleged  to  have  been 
made  in  this  respect  by  reason  of  the  fact 
that,  as  shown  by  the  petition,  they  elected 
to  consummate  the  purchase  after  they  bad 
learned  that  the  quantity  was  less  than  it 
had  been  represented  to  be.  It  also  would 
deny  to  them  a  recovery  on  account  of  their 
being  compelled,  as  they  allege  they  were, 
to  sell  the  152.5  acres  and  the  South  Carolina 
lands  for  less  than  same  were  worth,  in  or- 
der to  raise  means  to  pay  for  tbe  1,806  acres, 
even  if  it  did  not  appear  that  those  items 
of  damages  claimed  were  for  consequences 
too  remote  to  f<irni8h  a  basis  for  a  recovery. 
But  we  think  tbe  allegations,  as  against  the 
exceptions  urged  to  them,  were  sufficient  to 
show  a  cause  of  actloii  for  tbe  value  of  tlie 
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abstract  If,  as  alleged,  appellees,  represent- 
ing the  oTrners  In  tbe  sale  of  the  land,  aa 
they  were,  undertook  to  furnish  an  abstract, 
and  If,  representing  appellants,  as  they  pre- 
tend«d  to  be,  they  Induced  appellants  by  a 
false  representation  of  the  facta  to  bellere 
that  the  abstract  had  been  furnished  as 
agreed  upon,  when  it  had  not  been  and  nev- 
er thereafterwards  was  furnished,  we  think 
they  should  be  held  liable  for  its  value. 

Having  determined  that  the  allegations  In 
the  petition  were  sufiSclent  to  show, that  ap- 
pellants had  a  cause  of  action  against  appel- 
lees for  the  valne  of  the  abstract  and  for 
the  difference  between  the  value  of  the  1,808 
acres  and  the  sum  paid  by  them  therefor, 
the  next  question  is:  Did  it  appear  from 
the  allegations  in  their  petition  that  their 
cause  of  action  was  barred  by  operation  of 
the  statute  of  limitations?  We  cannot  agree 
witli  appellees  that  the  two-year  statute  of 
limitations  was  applicable  to  the  case,  but. 
Instead,  think  the  four-year  statute  was  ap- 
plicable. Bass  V.  James,  83  Tex.  110,  18  S. 
W.  336,  supports  appellees'  contention  in  this 
respect,  and  the  ruling  there  made,  it  seems, 
was  approved  as  correct  in  Machine  Co.  v. 
Hancock,  4  Tex.  Civ.  App.  302,  23  S.  W.  385; 
but  as  pointed  out  in  Blount  v.  Bleker,  13 
Tex.  Civ.  App.  227,  35  S.  W.  864,  the  ruling  in 
Smith  V.  Fly,  24  Tex.  350,  76  Am.  Dec.  109. 
was  followed  In  Bass  v.  James,  evidently 
without  reference  to  the  change  which  in 
tile  meantime  liad  been  made  in  the  law. 
Sayles'  Ann.  Civ.  St  1897,  art  3358;  Vodrie 
T.  Tynan  (Tex.  Civ.  App.)  57  8.  W.  681.  In 
cases  like  this  one  the  rule  is  that  the  cause 
of  action  will  become  and  be  barred  if  suit 
thereon  is  not  brought  within  four  years 
from  the  date  it  accrued,  or,  if  the  existence 
of  the  grounds  for  It,  as  the  result  of  the 
fraud  of  the  other  party,  was  unknown  to 
the  Injured  party,  then  within  four  years 
from  the  time  be  discovered  the  existence 
thereof,  or  by  the  exercise  of  reasonable  dil- 
igence might  have  discovered  same.  Cooper 
V.  Lee,  75  Tex.  121,  12  S.  W.  483.  It  appear- 
ing from  allegations  in  the  petition  that  ap- 
pellants* purchase  of  the  land  was  consum- 
mated January  21,  1902,  and  that  this  suit 
was  not  instituted  until  after  4  years  and 
10%  months  from  that  date  had  elapsed,  it 
must  be  held  that  appellants'  cause  of  action 
for  the  damages  in  question  was  barred,  un- 
less a  sufficient  reason  is  shown  by  other 
allegations  in  the  petition  why  the  statute 
did  not  begin  to  operate  against  them  when 
the  cause  of  action  accrued.  Part  of  the  al- 
legations relied  upon  to  show  such  a  reason 
were  as  follows:  "The  plaintiffs  further  al- 
lege: That  still  keeping  up  and  actively 
carrying  out  their  conspiracy  of  fraud  and 
deceit  the  defendants,  after  the  close  of  the 
aforesaid  transaction,  entered  into  an  agree- 
ment with  and  secured  from  the  said  Hocker 
ft  Cheatham  a  promise  never  to  disclose  the 
real  facts  In  connection  therewith,  unless  di- 
rectly asked  by  the  plaintiffs;  this  promise 
U7  B.W.-68 


being  made  as  a  concession  to  the  said  Dan- 
iel after  the  said  vendors  had  refused  to  per- 
mit him  to  insert  in  said  deed  a  $5,000  cash 
recitation.  That  they  thereby  Intended  to 
continuously  keep  the  facts  concealed  and 
hid  from  them  and  to  prevent  them,  if  pos- 
sible, from  being  known,  so  that  they  could 
still  retain  their  influence  and  control  over 
them,  aild  at  the  same  time  enjoy  unmolest- 
ed what  they  bad  thus  obtained  by  their 
fraudulent  means.  That  thereafter  the  same 
confidential  relations  between  the  plaintiffs 
and  said  Daniel  continued  as  before.  That 
they  still  occupied  his  premises  and  worked 
his  lands.  That  at  all  times  he  acted  as 
their  legal  and  business  adviser.  That  he 
took  charge  of  their  papers  and  acted  for 
them  in  paying  off  and  taking  up  the  notes 
against  said  land  as  they  fell  due,  and  al- 
ways advised  that  they  be  left  with  him  for 
safe-keeping,  which  was  done,  and  during 
all  this  time  he  still  retained  their  utmost 
confidence  as  to  his  honesty  and  good  judg- 
ment. That  they  did  not  know,  and  had  no 
reason  to  suspect,  that  they  had  been  deceiv- 
ed and  imposed  upon  by  the  defendants. 
That  the  said  Hocker  &  Cheatham  faithfully 
kept  their  promise  and  never  informed  them, 
or  any  one  else,  until  just  before  the  insti- 
tution of  this  suit  that  they  knew  of  no 
fact  and  there  was  nothing  in  their  pos- 
session to  cause  a  suspicion  in  the  mind  of 
an  ordinarily  prudent  person  that  the  facts 
were  other  than  as  represented,  unless  it 
was  the  deed  itself.  That  after  its  execution 
it  was  taken  and  filed  for  record  by  the  said 
Daniel,  or  at  his  instance,  and  the  plaintiffs, 
still  not  suspecting  anything,  deposited  said 
deed,  together  with  abstract  among  tlielr 
papers  at  the  Planters'  National  Bank  of 
Honey  Grove,  without  ever  reading  or  no- 
ticing anything  to  arouse  suspicion,  and  that 
since  that  time  they  so  remained  in  said 
bank,  without  any  occasion  for  plaintiffs  to 
examine  or  read  them,  until  on  or  about  Oc- 
tober 19,  1906.  •  •  •  That  at  the  tin» 
said  land  was  inspected  and  surveyed  it  was 
very  dry,  and  there  was  nothing  in  and 
about  said  survey  to  indicate  that  it  over- 
flowed other  than  as  represented  by  defend- 
ants, or  that  their  statements  as  to  value 
were  untrue.  That  soon  after  the  execution 
of  said  deed  in  1902,  the  plaintiffs  made  per- 
manent and  valuable  Improvements  upon 
said  premises,  by  the  way  of  fencing,  to 
the  amount  of  $1,000,  and  that  during  the 
time  said  Improvements  were  made  it  was 
still  dry,  and  there  were  no  visible  means 
then,  and  so  continued  as  long  as  plaintiffs 
were  on  the  ground,  to  create  a  suspicion  in 
their  mind  that  they  had  be^i  deceived  as 
to  the  character  of  the  overflow,  and  that 
the  falsity  of  said  representation  could  not 
be  detected  without  the  necessary  weather 
conditions  and  the  overflow  of  Bed  river. 
That  an  overflow  of  Red  river  did  not  come 
until  in  1906.  That  such  weather  conditions 
as   would  develop   and  show   the   extreme 
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wet  diaracter  of  the  land  and  tbe  causes  of 
the  OTerflow  did  not  come  until  during  the 
■prlng  and  summer  of  1006." 

The  facts  alleged  In  the  part  of  the  peti- 
tion quoted,  we  think,  brought  appellants 
within  the  rule  which  excuses  a  failure  to 
institute  a  suit  within  the  time  after  the 
cause  of  action  accrues  fixed  by  the  statute, 
and  we  do  not  think  it  should  be  said  from 
these  allegations,  or  any  others  In  the  peti- 
tion, that  it  appears  as  a  matter  of  law  that 
appellants  In  the  exercise  of  reasonable  dili- 
gence ought  sooner  than  they  did  to  have  dis- 
covered the  fraud  Which  had  been  practiced 
upon  them.  Cooper  t.  Lee,  1  Tex.  Civ.  App. 
9,  21  S.  W.  1001.  It  presented  a  question, 
we  think,  for  a  Jnry,  under  proper  instruc- 
tions from  the  court,  to  determine.  The  pe- 
tition on  its  face  showed  that  both  the  de- 
fendants resided  in  Fannin  county;  bat  It 
was  averred  that  the  false  representations 
alleged  to  have  been  made  to  Induce,  and 
which  did  induce,  appellants  to  purchase  the 
land,  and,  as  well,  the  contract  covering  its 
purchase,  were  made  in  Red  River  county, 
and  that  the  purchase  was  finally  consum- 
mated there  as  the  result  of  such  representa- 
tions. These  allegations,  we  think,  were  suf* 
flcient  to  entitle  appellants  to  maintain  the 
suit  in  Red  River  county,  in  so  far  as  it  was 
for  a  fraud  practiced  upon  them.  Sayles' 
Ann.  Oiv.  St  1897,  art.  1194,  snbd.  7;  Howe 
Grain  &  Mer.  Co.  v.  Gait,  32  Tex.  Glv.  App. 
193,  73  8.  W.  828;  OU  Co.  v.  Scott,  28  Tex. 
Civ.  App.  218,  67  S.  W.  461. 

2.  As  before  stated,  a  recovery  also  was 
sought  of  a  balance  of  $2,627.33  alleged  by 
appellants  to  be  due  to  them  on  the  purchase 
price  of  the  152.6  acres  in  E^nnln  county  sold 
by  them  to  appellees.  The  allegations  in  the 
petition  necessary  to  be  stated,  in  addition  to 
those  already  stated,  to  a  proper  understand- 
ing of  the  ruling  made,  are :  That  appellants 
on  January  8,  1902,  as  a  part  of  the  scheme 
devised  by  appellees  to  cheat  and  defraud 
them  In  the  sale  to  them  of  the  1,808  acres, 
were  fraudulently  Induced  to  sell  and  con- 
vey to  appellees  the  152.6  acres  for  the  sum 
of  $6,862.50;  that  appellees  were  to  pay  the 
purchase  price  agreed  upon  by  assuming  and 
paying  a  debt  of  $4,335.17  against  the  162.5 
acres,  and  by  paying  to  Hocker  &  Cheatham 
on  their  (appellants')  account,  and  as  a  part 
of  the  purchase  price  of  the  1,808  acres,  the 
sum  of  $2,627.33  in  cash ;  that  they  did  not, 
as  they  undertook  to  do,  pay  said  sum  or  any 
other  snm  to  Hocker  &  Cheatham  on  appel- 
lants' account;  and  that  said  balance  of  $2,- 
627.38  of  the  purchase  price  of  said  162.6 
acres  remained  wholly  unpaid.  That  these 
allegations  and  the  force  of  appellants'  con- 
tention may  be  better  understood,  it  is  prop- 
er to  state  that  from  the  whole  petition  it 
appears:  That  Hocker  &  Cheatham  were  to 
pay  to  appellees  for  their  services,  in  the 
event  they  effected  a  sale  of  the  land,  any 
sum  in  excess  of  $10,000  realized  from  sudi 


sale;  that  the  sale  as  made  by  appellees  to 
appellants  was  for  $12,600 — a  sum  $2,500  In 
excess  of  $10,000-rand  that  Instead  of  paying 
to  Hocker  ft  Cheatham  on  appellants'  account 
as  a  part  of  the  purchase  money  of  the  1,- 
808  acres,  as  they  had  agreed  with  appellants 
to  do,  the  $2,627.33,  appellees  retained  same 
as  the  sum  due  to  them  for  their  services  by 
Hocker  &  Cheatham.  Had  appellees,  as  they 
had  agreed  to  do,  paid  to  Hocker  &  Cheatham 
the  $2,527.33  as  a  part  of  the  purchase  price 
of  the  land  due  to  them  from  appellants,  and 
had  Hocker  dc  Cheatham  then  handed  back 
to  appellees  $2,600  thereof  as  the  sum  due  to 
them  as  the  excess  over  $10,000  for  which 
the  sale  had  been  effected,  and  which  there- 
fore they  were  entitled  to  demand  and  receive 
of  Hocker  &  Cheatham,  appellants  would  have 
had  no  better  and  no  other  cause  of  action 
against  appellees  for  same  than  they  had  for 
a  recovery  of  any  other  part  of  the  $12,500 
constituting  the  purchase  price  of  the  land. 
Appellants'  contract  was  to  pay  $12,600  for 
the  land.  That  a  portion  of  this  sum  to  be 
paid  by  appellees,  Instead  of  l>eing  paid  by 
them  to  Hocker  &  Cheatham,  was  retained  in 
accordance  with  an  understanding  between 
appellees  and  Hocker  &  Cheatham,  was  not  a 
matter  which  concerned  appellants.  Their  ob- 
ligation to  Hocker  &  Cheatham  for  the  $2,500 
bad  been  satisfied  by  appellees  in  a  way  sat- 
isfactory to  the  former,  and  appellants  bad 
no  right  to  complain  of  the  way  it  was  sat- 
isfied. Th«y  seek  to  recover  the  $2,600  of  ap- 
pellees on  the  theory  that  they  were  to  pay 
$10,000  for  the  land,  instead  of  $12,600,  but 
such  a  theory  is  not  tenable.  Their  contract 
was  to  pay  $12,600.  If,  as  the  result  of  a 
frand  practiced  upon  them  by  appellees  in 
their  individual  capacity  or  as  the  agents  of 
Hocker  It  Ctieatbam,  whereby  they  were  in- 
duced to  pay  more  for  the  land  than  it  was 
worth,  appellees  alone,  or  Jointly  with  Hock- 
er dc  Cheatham,  thereby  became  liable  to 
them  for  the  difference,  the  liability  was  for 
damages  for  the  deceit  and  not  for  a  debt 
That  the  $2,600,  Instead  of  being  handed  by 
appellees  to  Hocker  &  Cheatham,  was  re- 
tained by  them  with  the  tatter's  consent  we 
think  did  not  affect  the  question.  It  waa 
money  which  by  the  terms  of  appellants*  con- 
tract belonged  to  Hocker  &  Cheatham,  and 
appellants'  only  right  with  reference  to  It,, 
they  not  having  elected  to  rescind  the  con- 
tract, was  to  have  It  applied  to  the  extin- 
guishment of  that  much  of  their  obligation 
to  Hocker  &  Cheatham.  It  was  so  applied,, 
and  it  became  of  no  further  Importance,  ex- 
cept so  far  as  It  entered  into  and  formed  a 
part  of  the  purchase  price  paid  by  appellees 
for  the  land,  to  be  taken  into  account  in 
measuring  the  amount  of  their  damages  for 
the  fraud  alleged  to  have  been  practiced  up- 
on them. 

As  to  the  $27.33  remaining  of  the  $2,527.33 
which  appellees  undertook  to  pay,  but  did 
not  pay,  to  Hocker  &  Cheatham  on  appel- 
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lants'  account,  we  think  same  was  recovera- 
ble by  appellants  as  a  debt  due  to  them  by 
appellees.  But  we  also  are  of  the  opinion 
that  the  two-year  statute  of  limitations  was 
applicable  to  the  cause  of  action  therefor; 
and,  further,  we  believe  that  the  allegations 
In  the  petition  do  not  show  a  sufficient  rea- 
son why  the  suit  was  not  brought  until  after 
the  expiration  of  more  than  four  years  and 
ten  months  from  the  time  the  cause  of  action 
accrued.  The  petition  alleges  that  appellants 
were  to  pay  Hocker  &  Cheatham,  as  the  pur- 
chase money  of  the  1,808  acres,  $5,000  In 
cash,  and  were  to  execute  and  dellTsr,  and 
did  execute  and  dellTcr,  to  them  tbelr  prom- 
issory notes  for  sums  aggregating  $7,500. 
The  $2,527.33  to  have  been  paid  by  appellees 
to  Hocker  &  Cheatham  on  appellants'  ac- 
count, it  was  understood,  as  alleged,  was  to 
constitute  a  part  of  the  cash  payment  of  $5,- 
000.  Appellants  alleged  that  they  paid  to 
Hocker  &  Cheatham  in  cash  $2,500,  so,  If  ap- 
pellees had  paid  to  Hocker  dc  Cheatham  the 
$2,527.33,  the  latter  would  have  received  as 
a  cash  payment  on  the  land  $5,027.33,  instead 
of  $5,000,  and  apiwllants  would  have  been  en- 
titled to  demand  of  them  the  excess  of  $27.- 
83,  or  a  credit  for  same  on  their  notes.  If 
the  allegations  should  be  regarded  as  show- 
ing a  sufficient  reason  why  such  a  demand 
was  not  made  at  the  time  the  sale  was  con- 
summated, we  think  they  are  not  sufficient 
to  excuse  appellants  for  falling  to  ascertain 
the  truth  about  the  matter  during  the  period 
of  more  than  two  years  and  ten  months  in 
excess  of  the  statutory  bar,  which  elapsed  be- 
tween the  time  their  cause  of  action  accrued 
and  the  time  their  suit  was  instituted.  They 
ought  not,  because  of  any  facts  allied  In 
their  petition,  to  be  heard  to  say  that  during 
said  two  years  and  ten  months  they  were 
ignorant  of  the  amount  of  the  balance  claim- 
ed against  them  as  the  purchase  price  of  the 
land  by  the  holders  of  their  notes.  If  they 
knew  the  amount  of  the  balance  so  Claimed, 
they  must  have  known  whether  they  had 
been  given  credit  in  the  transaction  for  the 
$27.33  or  not 

Being  of  the  opinion,  for  reasons  stated, 
that  the  court  erred  In  sustaining  the  excep- 
tions to  the  petition  and  dismissing  the  suit, 
the  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  is  remanded  for  a  trial  on  Its 
merits. 

On  Rehearing. 

With  reference  to  the  contention  made  by 
appellees  that  the  causes  of  action  alleged  In 
appellants'  petition  appeared  to  be  barred  by 
the  statute  of  limitations  of  two  years,  this 
court,  in  disposing  of  the  appeal,  held  that. 
In  so  far  as  the  recovery  sought  was  for 
damages  for  the  deceit  alleged  to  have  been 
practiced  upon  appellant,  the  statute  of  limi- 
tations of  four  years  (Sayles'  Ann.  Civ.  St 
1887,  art  3858)  applied.  Because  the  con- 
clusion reached  by  us  was  in  conflict  with 
that  reached  by  the  courts  in  Bass  v.  James, 


83  Tex.  110,  18  S.  W.  336,  and  Machine  Co. 
V.  Hancock,  4  Tex.  Civ.  App.  302,  23  8.  W. 
385,  pending  the  motion  for  a  rehearing  the 
question  was  certified  to  the  Supreme  Court. 
That  court  held  that  damage  recoverable  in 
such  an  action  was  a  debt  within  the  mean- 
ing of  subdivision  4  of  article  3354,  Sayles' 
Ann.  Civ.  St  1897,  and  therefore  that  the 
statute  of  limitations  of  two  years  should  be 
applied  in  determining  whether  the  action 
for  the  damages  claimed  was  barred  or  not 
Gordon  v.  Rhodes  &  Daniel  (Tex.)  116  S.  W. 
40.  On  the  assumption  that  appellants'  ac- 
tion for  the  deceit  if  the  existence  of  the 
grounds  for  it  as  the  result  of  the  fraud  of 
the  other  party  was  unknown  to  him,  might 
be  maintained  if  commenced  within  four 
years  from  the  time  he  discovered  the  exist- 
ence thereof,  or  by  reasonable  diligence 
might  have  discovered  the  existence  of  same, 
this  court  further  held  that  it  should  not  be 
said  as  a  matter  of  law  that  the  facts  alleged 
in  the  petition  were  not  sufficient  If  proven, 
to  excuse  appellant  from  discovering  the  al- 
leged fraud  sooner  than  he  averred  he  did 
discover  It  On  more  mature  consideration 
of  this  feature  of  the  case,  we  have  reached 
the  conclusion  that  the  allegations  were  not 
sufficient  to  -  excuse  aiipellant  from  falling 
sooner  than  he  did  to  discover  the  truth  as  to 
the  matters  about  which  he  alleged  he  had 
been  deceived  by  appellees,  and  that  in  hold- 
ing to  the  contrary  in  disposing  of  the  ap- 
peal we  erred.  The  suit  was  commenced 
about  four  years  and  ten  montlis  after  the 
date  of  the  alleged  deceit — or  two  years  and 
ten  months  after  the  bar  of  the  statute  held 
by  the  Supreme  Court  to  have  been  applica- 
ble had  become  complete — in  the  absence  of 
facts  sufficient  to  postpone  its  operation.  We 
think  it  should  be  said  as  a  matter  of  law 
that  the  allegations  of  the  i)etition  were  not 
sufficient  to  excuse  appellant  from  falling 
within  that  time  to  have  ascertained  that  the 
value  of  the  land  had  been  misrepresented  to 
him.  The  exercise  by  appellant  of  proper 
diligence  during  that  time  ought  to,  and 
doubtless  would,  have  enabled  him  to  know 
that  the  land  was  worth  less  than  it  had 
been  represented  to  him  to  be  worth.  The 
fact  that  weather  conditions  enabling  him  to 
know  that  the  land  was  subject  to  overflow 
did  not  exist  until  1905  did  not  furnish  a 
sufficient  excuse  for  his  remaining  so  long 
in  ignorance  of  Its  value.  There  is  nothing 
In  the  allegations  in  the  petition  negativing 
what  doubtless  was  true,  that  had  appellants 
prosecuted  any  kind  of  inquiry  for  the  pur- 
pose, they  would  have  ascertained  the  value 
of  the  land,  if  not  the  truth  as  to  its  being 
subject  to  overflow.  A  failure  during  so  long 
a  time  to  ascertain  a  fact  so  easily  ascertain- 
able Indicates  an  absence  of  such  diligence 
on  their  part  as  would  entitle  them  during 
all  that  time  to  have  the  operation  of  the 
statute  postponed. 
The  motion  for  a  rehearing  is  granted. 
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Tbe  order  of  this  court  heretofore  made,  re- 
versing the  judgment  of  tbe  lower  court,  will 
be  set  aside,  and  tbe  Judgment  of  the  low- 
er court  will  be  affirmed. 


JAMES  T.  FT.  WORTH  TELEGRAM  CO. 

(Court  of  Civil  Appeals  of  Texas.    March  18, 
1909.) 

1.  Libel  and  Slaitdeb  (J  16*)— Wobds  Ac- 

TIONABLE-^WOBDB    iMPUTINa    CBDM— SXAT- 

UTORT  Libel. 

Under  Gen.  Laws  1009,  p.  30,  defining  a 
libel  as  a  defamation  expressed  in  printing  or 
writing,  or  by  signs,  pictures,  etc.,  tending  to 
injure  the  reputation  of  one  who  is  alive,  and 
thereby  expose  him  to  public  hatred,  imputing 
to  a  person  that  he  has  killed  a  human  being, 
under  circumstances  authorizing  bis  arrest  and 
detention  by  officers  of  the  Taw,  is  libelous 
per  se. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  §§  1-6 ;  Dec  Dig.  {  10.*J 

2.  Libel  and  Slandeb  ({  21*}— Person  De- 
famed. 

Where  a  newspaper  published  an  account 
of  a  homicide,  and  included  as  a  part  of  the 
publication  a  picture  of  a  person  other  than  the 
one  accused  of  the  killing,  referring  to  it  as 
that  of  the  person  who  did  the  killing  by  placing 
his  name  under  it,  the  publication  Imputed  the 
act  to  the  person  whose  picture  was  published. 
^  [£id.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  103;   Dec.  Dig.  {  2L*] 

3.  Libel  and  Slander  ({  123*)— Actions— 
Pebeuptort  Instbuctions. 

In  a  libel  action,  where  the  evidence  was 
undisputed  that  a  publication,  libelous  per  se 
as  to  plaiutiff,  was  made  by  defendant,  a  ver- 
dict for  plaintiff  should  have  been  directed. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  35e;   Dec.  Dig.  §  123.*] 

4.  Libel  and  Slander  (}  114*)— Actions- 
Damages. 

The  law  presuming  injury  from  the  pub- 
Ucation^  of  matter  libelous  per  se,  the  lil^led 
person  is  entitled  to  at  least  nominal  damages 
from  the  publisher. 

[E!d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  352 ;   Dec.  Dig.  §  114.*] 

5.  Libel  and  Slander  (S  100*)— Libel  bt 
Newspaper  —  Defenses— Notice  Offering 
TO  CoBBECT  Mistakes  —  Pleading  and 
Proof. 

In  a  Ubel  action  agaiust  a  newspaper,  it 
was  error  to  admit  evidence  of  a  notice,  in 
the  issue  containing  the  libelous  matter,  that 
any  erroneous  reflection  upon  a  person  appear- 
ing in  the  newspaper  would  be  gladly  corrected 
upon  receiving  notice  thereof,  where  not  plead- 
ed ;  _  such  evidence,  if  competent  at  all,  being 
admissible  only  on  an  issue  as  to  exemplary 
damages  when  specially  pleaded  in  mitigation  of 
such  damages,  under  Mcllwaine's  Ann.  St.  art. 
3282b,  allowing,  as  evidence  for  such  purpose 
when  specially  pleaded,  any  public  apology,  cor^ 
rection,  or  retraction  made  and  published. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  250 ;   Dec.  Dig.  {  100.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   M.  E.  Smith,  Judge. 

Libel  action  by  Jesse  James  against  the 
Ft  Worth  Telegram  Company.  Judgment 
for  defendant,  and  plalntift  appeals.  Re- 
versed and  remanded  for  a  new  trial. 


From  the  record  it  appears  that  on  August 
25,  1907,  one  De  Shayzos  was  killed  at  Ar- 
lington by  one  Daniel  Herring.  In  connec- 
tion with,  and  as  a  part  of.  Its  report  of  the 
homicide  appellee  published,  in  its  issue  for 
August  26,  1907,  of  the  "Ft  Worth  Tele- 
gram" newspaper,  a  picture  of  appellant, 
identifying  the  picture  so  published  as  that 
of  said  Daniel  Herring  by  printing  his  name 
thereunder.  Over  the  picture.  In  large  type 
extending  across  the  width  of  two  columns 
of  the  newspaper,  was  printed  the  follow- 
ing: "'Self-Defense,'  Says  Wife  of  Man 
Held  for  Murder."  In  tbe  next  column,  to 
the  right  of  and  even  with  the  picture,  was 
printed  in  large  type  headlines  to  the  report 
aa  follows:  "Kills  Man  With  An  Ax;  Sur- 
renders— Love  Letters  Figure  la  Strange 
Tragedy  at  Arlington — D.  Herring  in  Jail — 
Confesses  He  Put  Dr.  B.  C.  De  Shayzos  to 
Death— Takes  Wife  Away— Man  Held  for 
Crime  Brought  to  Ft  Worth  from  Dallas 
This  Afternoon."  Following  the  headlines 
was  a  detailed  account  of  matters  connected, 
or  supposed  by  the  reporter  to  be  connected, 
with  the  homicide.  On  the  ground  that  the 
publication  was  libelous  appellant,  then  a 
minor  about  20  years  of  age,  by  next  friend 
brought  an  action  for  damages.  On  tbe  trial 
the  court  instructed  the  Jury  as  follows:  "In 
this  case  I  submit  to  you  tbe  following  spe- 
cial Issues:  (1)  You  will  find  from  tbe  evi- 
dence, and  state  In  your  verdict,  whetlier  or 
not  the  defendant,  by  the  publldhtion  of 
plalntlfTs  photograph  in  connection  with  the 
article  set  out  In  plaintiff's  petition,  intended 
to  Impute  to  the  plaintiff  the  murder  or  kill- 
ing of  B.  C.  De  Shayzos.  (2)  You  will  find 
from  the  testimony  and  state  in  your  ver- 
dict, whether  or  not  said  publication,  as  a 
matter  of  fact.  Imputed  to  the  plaintiff  the 
murder  or  killing  of  the  said  De  Shayzos. 
(3)  If  you  answer  either  of  the  foregoing 
questions  in  the  affirmative,  then  you  will 
return  a  verdict  for  the  plaintiff  for  such  a 
sum  of  money  as  damages  as  you  believe 
from  the  evidence  plaintiff  has  sustained, 
and  which  you  deem  Just  and  proper  on  ac- 
count of  said  publication.  If  you  answer 
both  of  said  questions  in  the  negative,  then 
you  will  return  a  verdict  for  the  defendant" 
The  verdict  of  the  Jury  was:  "We,  the  Jury, 
find  for  the  defendant.  We,  the  Jury,  find  in 
the  negative  in  questions  Nos.  1  and  2." 
From  a  Judgment  in  appellee's  favor  in  ac- 
cordance with  the  verdict,  the  appeal  is  pros- 
ecuted. 

Buck,  Cummlngs,  Doyle  &  Bouldln,  for  ap- 
pellant Capiis,  Cantey,  Hanger  &  Short,  for 
appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  Appellant  insists  that  the  pub- 
lication was  libelous  per  se.  We  agree  it 
was.    Our  statute  defines  a  Ubel  as  a  "def- 
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amatloD  expressed  In  printing  or  writing, 
or  by  signs  and  pictures,  or  drawings,  tend- 
ing to  blacken  the  memory  of  the  dead,  or 
tending  to  Injure  the  reputation  of  one  who 
is  alive,  and  thereby  expose  him  to  public 
hatred,  contempt  or  ridicule,  or  financial 
Injury,  or  to  Impeach  the  honesty,  integrity 
or  virtue  or  reputation  of  any  one,  or  to  pub- 
lish the  natural  defects  of  any  one,  and 
thereby  expose  such  person  to  public  hatred, 
ridicule  or  financial  injury."  Gen.  Laws 
1909,  p.  30;  Wallcer  v.  San  Antonio  Light 
Pub.  Co.,  30  Tex.  Civ.  App.  165,  70  S.  W.  557. 
There  can  be  no  doubt  that  imputing  to  a 
person  that  he  has  killed  a  human  being  un- 
der circumstances  authorizing  his  arrest  and 
detention  by  oflSeers  of  the  law  tends  to  in- 
jure his  reputation  and  to  expose  him  to 
public  hatred.  Under  definitions  at  common 
law  not  materially  different  from  the  one 
given  by  the  statute,  such  a  publication  has 
always  been  held  to  be  libelous.  Newell  on 
Slander  and  Libel,  p.  129;  18  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  892;  Belo  v.  Fuller,  »i  Tex. 
450,  19  S.  W.  617,  31  Am.  St.  Rep.  75.  On 
the  face  of  the  publication  here  in  question 
It  necessarily  must  be  said  to  be  libelous  as 
to  appellant,  if  It  should  be  held  to  have  had 
reference  to  him.  It  is  plain,  we  think.  It 
should  be  construed  as  imputing  the  homi- 
cide to  the  man  whose  picture,  forming  a 
part  of  the  publication,  was  identified  by 
references  to  it  as  that  of  the  man  who  did 
the  killing.  The  evidence  was  uncontradict- 
ed that  the  picture  was  a  reproduction  of  a 
photograph  of  appellant,  and  not  a  picture 
of  the  man  guilty  of  the  homicide.  There- 
fore it  is  clear,  we  think,  that  the  publica- 
tion should  be  held  to  have  imputed  the 
killing  to  appellant. 

In  Farley  v.  Evening  Chronicle  Pub.  Co.. 
113  Mo.  App.  216,  87  S.  W.  570,  the  plaintiffs 
picture  had  been  published  as  part  of  a  li- 
belous charge  against  another  man  bearlni; 
the  same  name.  The  court  said:  "It  is 
said  in  numerous  cases  that  the  plaintiff 
must  prove  the  libel  or  slander  was  uttered 
of  him.  Baldwin  v.  HUdreth,  14  Gray  (Mass.) 
221.  We  think  this  fact  was  proved  in  the 
present  case  In  the  sense  the  rule  means, 
namely,  that  the  article  referred  to  the  plain- 
tiff. It  was  not  necessary  to  show  he  would 
have  been  referred  to  had  the  editor  under- 
stood all  the  facts.  The  proposition  is  main- 
tained generally  that,  though  the  publica- 
tion of  a  libel  was  due  to  mistake,  the  pub- 
lisher is  answerable,  and  we  see  no  reason 
why  libeling  a  person  on  account  of  mis- 
takenly identifying  him  with  some  one  else 
should  be  an  exception."  In  that  case  the 
publication  of  the  plaintiff's  picture  as  that 
of  the  man  referred  to  In  the  libelous  ar- 
ticle was  due  to  a  mistake.  In  this  case  the 
publication  of  plalntifTs  picture  as  the  pic- 
ture of  the  man  guilty  of  the  homicide  was 
not  due  to  a  mistake.  The  reporter  who 
prepared  the  account  of  the  homicide  and 


secured  the  photograph'  to  be  reproduced  as 
a  part  thereof  knew  it  was  a  picture  of  ap- 
pellant, and  not  of  the  person  guilty  of  the 
homicide. 

In  Wandt  v.  Hearst's  Chicago  American, 
120  Wis.  419,  109  N.  W.  70,  6  L.  R.  A.  (N.  8.) 
919,  116  Am.  St.  Rep.  059,  9  Am.  &  Eng. 
Ann.  Cas.  864,  following  the  headline  "Sui- 
cide Girl  Laid  to  Rest,"  In  the  publication, 
was  the  name  "Evelyn  Daly,  Suicide,"  and 
following  the  name  was  a  picture  of  the 
plaintiff,  Wandt.  The  court  said:  "The  In- 
sertion of  the  picture  under  the  headline  of 
the  article  is,  of  course,  in  effect  a  state- 
ment that  it  Is  a  picture  of  the  person  re- 
ferred to  in  the  article.  Hence  the  article 
and  picture  together  constitute  a  libel  as 
matter  of  law,  unless  the  fact  that  the  ar- 
ticle states  that  the  suicide's  name  was  Eve- 
lyn Daly  can  be  held  to  be  an  antidote  to 
the  otherwise  libelous  effect  This  conten- 
tion is  strongly  made  by  the  appellant,  and 
Is  In  fact  the  only  contention  worthy  of  very 
serious  consideration.  It  seems  quite  true, 
as  urged  by  the  appellant,  that  persons  who 
knew  the  plaintiff  well,  and  knew  her  resi- 
dence and  family,  would  probably  not  be 
misled,  but  would  at  once  conclude  that  the 
picture  was  Inserted  by  mistake;  but  there 
may  well  be  a  considerable  number  of  per- 
sons, who  only  know  the  plaintiff  by  sight, 
or  have  merely  a  slight  acquaintance,  who 
would  recognlite  the  picture  at  once,  and 
would  conclude  that  the  article  In  fact  did 
refer  to  the  plaintiff,  concluding  (if  they 
knew  the  plaintiff's  name  at  all)  that  such 
name  was  merely  another  alias.  The  com- 
plaint alleges  that  the  plaintiff  has  been 
greatly  damaged  by  the  publication.  There 
Is  ample  room  for  the  inference  that  she 
may  well  have  been  damaged  in  the  estima- 
tion of  the  classes  of  people  last  mentioned. 
The  fact  that  she  may  not  have  been  dam- 
aged in  the  estimation  of  friends  who  knew 
her  well  would  only  affect  the  extent  of  in- 
Jury  and  mitigate  the  damages."  In  De 
Sando  v.  New  York  Herald  Co.,  88  App.  Dlv. 
492.  85  N.  Y.  Supp.lll.  the  publication  de- 
scribed an  Italian  bandit  as  a  murderer,  etc., 
and  In  connection  with  the  article  published 
a  reproduction  of  a  photograph  of  the  plain- 
tiff, underneath  it  printing  the  name  of  the 
bandit,  which  was  not  plaintlfTs  name.  In 
holding  the  publication  to  be  libelous  the 
court  said:  "Stripped  of  extraneous  state- 
ments and  considerations,  •  •  •  the  sub- 
ject may  be  narrowed  down  to  the  question 
whether  the  person  responsible  for  the  pub- 
lication of  a  photograph  In  connection  with 
an  article  which  is  libelous,  and  which  re- 
fers specifically  to  the  photograph  which  ac- 
companies it,  can  escape  liability  for  the 
wrongful  act  by  placing  underneath  the  pic- 
ture a  name  different  from  that  of  the  per- 
son of  whom  the  picture  Is  a  likeness,  and 
j  by  stating  in  the  article  some  facts  which, 
I  standing  alone,  would  tend  to  negative  the 
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Inference  that  the  article  was  published  of 
and  concerning  the  plaintiff.  We  think  It 
would  be  a  reflection  upon  the  law  If  It  were 
powerless  to  afford  some  remedy  for  such 
grievous  wrong."  And  see  Clary  t.  Press 
Pub.  Oo.,  68  App.  Dlv.  S62,  68  N.  Y.  Supp. 
1028;  Morrison  t.  Smith,  83  App.  Dlv.  206,  82 
N.  Y.  Supp.  166;  Id.,  177  N.  Y.  366,  69  N.  H. 
725;  •  Houston  Printing  Co.  y.  Moulden,  15 
Tex.  Civ.  App.  574,  41  S.  W.  385;  Davto  T. 
Marxhausen,  86  Mich.  281,  49  N,  W.  50. 

The  imputation  In  the  publication  being 
per  se  libelous  as  to  appellant,  and  the  evi- 
dence being  undisputed  that  the  publication 
was  made  by  appellee,  the  court  should  have 
Instructed  the  jury  to  find  for  appellant. 
13  Enc.  Plead.  &  Prac.  p.  106;  Houston 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574,  41  S.  W.  387.  Instead,  by  hia  charge 
the  court  Instructed  the  jury  to  determine 
as  an  Issue  of  fact  whether  the  publication 
of  appellants  photograph  In  connection  with 
the  account  of  the  homicide  was  libelous  or 
not  as  to  him.  That  the  failure  of  the  court 
to  properly  Instruct  the  jury  was  prejudicial 
to  appellant's  rights  Is  proven  by  the  verdict 
of  the  jury.  It  was  in  appellee's  favor, 
whereas,  as  a  matter  of  law.  It  should  have 
been  In  appellant's  favor  for  at  least  nomi- 
nal damages.  "The  {resumption  of  the  law," 
said  the  court  In  Belo  v.  Fuller,  19  S.  W. 
618,  31  Am.  St  Rep.  76,  'is  that  the  unau- 
thorized publication  of  actionable  words 
charging  an  Infamous  crime  Injures  the  char- 
acter and  reputation  of  the  party  against 
whom  the  libel  is  directed.  •  *  •  inju- 
ries resulting  to  his  character  and  feelings 
need  not  be  proved  in  order  to  permit  a  re- 
covery.   Such  injuries  are  presumed." 

In  the  issue  of  appellee's  newspaper  con- 
taining the  libelous  matter  referred  to  was 
the  following  "notice  to  the  public":  "Any 
erroneous  reflection  upon  the  cliaracter, 
standing  or  reputation  of  any  person,  firm 
or  corporation,  which  may  appear  In  the  col- 
umns of  the  Telegram,  will  be  gladly  cor- 
rected upon  due  notice  ot  same  being  given 
at  the  office.  Eighth  and  Throckmorton 
Streets,  Fort  Worth,  Texas."  Over  appel- 
lant's objection,  on  the  ground  that  it  had 
not  been  pleaded  as  a  defense  or  otherwise, 
the  court  admitted  the  notice  as  evidence 
on  behalf  of  appellee.  In  so  doing  the  court 
erred.  If  the  notice  in  any  event  would  be 
admissible  as  evidence,  it  would  only  be  so 
on  an  issue  as  to  exemplary  damages,  and 
when  specially  pleaded  in  mitigation  of  such 
damages.    Mcllwaiue's  Ann.  St  art  3282b. 

The  assignments  of  error  so  presented  In 
appellant's  brief  as  to  be  entitled  to  con- 
sideration, and  not  disposed  of  by  what  we 
have  said,  are  without  merit,  and  are  over- 
ruled. 

The  judgment  ia  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 


STUBBS  et  al.  v.  MARSHAU/  et  alt 

(Court  of  Civil   Appeals  of  Texas.     Feb.  17, 

1909.     Additional  Findings  of  Fact, 

March  24, 19090 

1.  Afpeai.  ard  Brboh  ({  1053*)— HABUuisa 
EkaoB— Admission  or  Evidence. 

Where,  after  the  introduction  of  evidence 
over  objection,  the  parties  offering  it  in  the 
presence  of  the  jury,  asked  the  court  to  exclude 
it  and  direct  the  jury  not  to  consider  the  same, 
whereupon  the  court  said  "All  right,"  and  where, 
on  motion  for  new  trial,  each  juror  testified  that 
he  understood  the  court  to  have  withdrawn  the 
evidence,  and  that  he  did  not  consider  it,  any 
error  in  the  admission  of  the  evidence  was 
harmless.  , 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4180;    Dec.  Dig.  |  1053.*] 

2.  Tbiai.  ({  85*)— Reception  of  Evidence- 
Objections  —  Evidence  Aoicissiblk  in 
Pabt. 

On  a  sini^le  objection  to  evidence,  some  of 
which  is  admissible  and  some  not,  there  is  no 
error  in  admitting  it  all. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  223 ;    Dec.  Dig.  {  85.*] 

3.  WllLS  (I  165*)— ElVIDBNCB— Decijibations 
OF  Testatob— UNDUit  Influence. 

Where  there  is  independent  evidence  show- 
ing the  exercise  of  undue  influence  over  testa- 
tor, his  declarations  before,  at  the  time  of,  and 
after  the  execution  of  the  will,  bearing  on  the 
question  of  whether  be  was  unduly  influenced, 
are  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  417;  Dec.  Dig.  |  165.*] 

4.  Appeal  and  Ebbob  (i  742*)-r-AssioincEHT 

OF  EBBOB— QUKffriONB  UAIBED. 

A  pro^sition  under  an  assignment  of  er- 
ror complaining  that  an  instruction  stated  to 
the  jury  that  testator's  declarations  were  com- 
petent to  establish  the  influence  and  effect  of 
the  suppofled  undue  influence  does  not  raise  the 
question  that  the  charge  is  on  the  weight  of 
cvidei^ce. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8000;   Dec  Dig.  i  742.*] 

5.  Appbai.  and  Ebbob  (i  766*)  —  Bbiefs  — 

Under  Supreme  Court  Rule  38  (67  S.  W. 
xvl),  providing  that  a  brief  may  be  amended 
by  a  citation  of  additional  authorities  to  the 
points  made,  which  must  l>e  filed  and  notice 
given  to  adverse  counsel  one  day  before  the  case 
is  called,  and  that  no  other  amendment  sliall 
be  allowed  unless  it  can  be  done  without  injus- 
tice or  unreasonable  inconvenience  to  the  ad- 
verse party,  an  amendment  of  a  brief,  incorpo- 
rating an  entirely  new  proposition,  pointing  out 
an  error  not  theretofore  reUed  on,  offered  on  the 
eve  of  submission  of  the  case,  will  not  be  pei^ 
mitted  over  objection  of  the  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3101;    Dec.  Dig.  {  766.*] 

6.  Appeal  and  Ehbob  (J  1005*)  —  Review  — 

VEBDICT  —  APPROVAL  BY  TBIAL  (30UBT. 

A  verdict  which  there  is  evidence  to  sup- 
port and  approved  by  the  trial  judge  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (Jent.  Dig.  i  3948;   Dec.  Dig.  {  1005.*] 

Appeal  from  District  Court,  Blanco  Coun- 
ty; Clarence  Martin,  Judge. 

Action  by  Alie  Marshall  and  others  against 
N.  T.  Stubbs,  executor  of  the  will  of  W.  A. 
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Kemp,  deceated,  and  others.    Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

N.  T.  Stnbbs  and  Cochran  &  Penn,  for  ap- 
pdlants.  L.  Eoeniger  and  Will  O.  Barber, 
for  appellees. 

RICE,  J.  This  to  an  appeal  from  a  Judg- 
ment In  favor  of  appellees  In  a  suit  brought 
by  them  to  contest  the  will  of  W.  A.  Kemp, 
deceased,  and  to  set  aside  a  judgment  of  the 
county  court  of  Blanco  county  probating  the 
same,  on  the  ground  of  undue  Influence  al- 
leged to  have  been  exercised  over  the  testator 
by  his  wife,  Nan  A.  Kemp,  the  sole  legatee 
and  beneficiary  thereunder.  This  Is  the  sec- 
ond appeal  In  this  case  (Marshall  t.  Stubbe, 
106  S.  W.  43S),  but  as  the  first  appeal  In- 
volved only  the  correctness  of  a  judgment 
with  reference  to  questions  of  practice,  upon 
which  no  question  arises  here.  It  will  not  be 
necessary  to  further  consider  the  same. 

The  first  error  assigned,  which  Is  raised  by 
the  fourth  and  fifth  assignments,  is  that  the 
court  erred  In  permitting  W.  B.  Harmon,  the 
father  of  the  minor  plaintiffs,  who  as  their 
next  friend  brought  this  suit,  and  Vernie 
Harmon,  one  of  the  minor  plaintiffs,  to  testi- 
fy over  defendants'  objection  to  certain  state- 
ments by  and  transactions  he  and  his  daugh- 
ter had  with  the  testator  prior  to,  about  the 
time  of,  and  subsequent  to  the  execution  of 
the  win  in  controversy,  asserting  by  their 
propositions  thereunder  that  parties  at  in- 
terest, as  provided  by  article  2302  of  the 
Revised  Statutes  of  1895,  are  In  cases  like 
the  present  forbidden  to  testify  over  objec- 
tion to  statements  by  and  transactions  had 
with  the  deceased.  Pretermitting  a  discus- 
sion as  to  whether  or  not  the  plaintiffs  in  this 
case  would  fall  within  the  Inhibition  of  the 
statute,  we  do  not  believe  that  their  conten- 
tion, as  shown  by  the  record,  can  be  sustain- 
ed, because  It  appears  from  the  recitations  of 
the  bill  and  the  explanations  thereof  made 
by  the  court  that  during  the  progress  of  the 
trial  counsel  for  appellees  In  open  court, 
and  in  the  presence  of  the  Jury,  after  the 
Introduction  of  the  testimony  complained  of. 
expressed  a  doubt  as  to  its  admissibility,  and 
asked  the  court  to  exclude  it  and  direct  the 
Jury  not  to  consider  said  evidence,  where- 
upon the  court  assented,  and  said,  "All  right." 
And,  upon  thte  question  again  being  presented 
on  motion  for  new  trial,  each  of  the  Jurors 
were  called  before  the  court,  and  testified 
that  they  understood  the  court  to  have  with- 
drawn said  testimony,  and  that  they  did  not 
consider  the  same  In  arriving  at  their  verdict. 
Even  If  It  was  error  to  have  admitted  It  In 
the  first  instance,  we  think  the  action  of  the 
court,  as  shown  by  the  record,  rendered  the 
same  harmless.  Church  v.  Waggoner,  78  Tex. 
202,  14  S.  W.  581 ;  Railway  Co.  v.  Stoy.  44 
Tex.  Civ.  App.  448,  99  S.  W.  137.  It  likewise 
appears  from  the  record  that  much  of  what 
was  testified  to  In  this  connection  was  legiti- 
mate evidence,  and  did  not  Infringe  upon  the 


rule  invoked ;  and  it  has  been  often  held  that 
where  a  single  objection  is  made  to  testl-* 
mony,  some  of  which  Is  admissible  and  some 
not,  there  Is  no  error  in  admitting  It  all,  be- 
cause the  court  Is  not  required  to  segregate 
the  legitimate  evidence  from  such  as  is  in- 
admissible. Railway  v.  Frazler  (Tex.  Civ. 
App.)  87  S.  W.  400;  Jameson  v.  Dool^,  98 
Tex.  206,  82  S.  W.  780 ;  Railway  v.  Gormley, 
91  Tex.  893,  43  S.  W.  877,  66  Am.  St  Rep. 
894;  RaUway  v.  Powell,  38  Tex.  Civ.  App. 
157,  86  S.  W.  23.  For  these  reasons  both  of 
said  assignments  are  overruled. 

As  the  sixth,  seventh,  and  eighth  assign- 
ments of  error  challenge  the  correctness  of 
the  ruling  of  the  trial  conrt  in  admitting  cer- 
tain evidence  given  by  Rose  and  wife  relative 
to  certain  conversations  and  occurrences 
had  between  testator  and  his  wife,  as  well  as 
certain  statements  made  by  testator,  tending 
to  show  that  the  will  was  procured  by  undue 
influence  exercised  by  Mrs.  Nan  A.  Kemp 
over  the  testator,  they  will  be  considered  to- 
gether. The  record  discloses  that  W.  A. 
Kemp,  the  testator,  had  been  married  three 
times ;  that  Mrs.  Marshall,  one  of  the  plain- 
tiffs, was  a  daughter  of  the  first  marriage, 
and  that  the  minor  plaintiffs  were  children 
of  a  deceased  daughter,  a  sister  of  Mrs.  Mar- 
shall; that  prior  to  his  marriage  to  Nan  A. 
Kemp  he  had  made  a  will  devising  his  prop- 
erty to  Mrs.  Marshall  and  her  sister,  Mrs. 
Harmon,  mother  of  the  minor  plaintiffs,  but 
that  a  short  time  after  his  marriage  with  the 
said  Mrs.  Kemp  another  will  had  been  made 
in  which  the  property  was  equally  divided  be- 
tween his  said  two  daughters  and  Mrs.  Kemp, 
and  It  is  shown  by  the  bill  of  exceptions  tak- 
en to  the  ruling  of  the  court  complained  of 
under  these  assignments  that  the  said  wit- 
ness Rose  was  permitted,  over  appellants'  ob- 
jection, to  testify  that,  after  Mrs.  Harmon's 
death,  be  beard  testator  and  Nan  A.  Kemp, 
his  wife,  talking  about  making  a  will,  and 
saying  things  ought  to  be  changed  from  what 
they  were ;  that  he  said  that  the  will  that  be 
had  made  (meaning  the  former  will)  ought  to 
be  the  right  one;  that  he  had  heard  this 
talk  more  than  once;  that  testator  said  be 
thought  the  will  ought  to  be  let  stand  like 
it  was  (meaning  the  will  In  which  his  two 
daughters  were  given  equal  portions  with 
Mrs.  Kemp);  "that,  when  his  wife  would 
threaten  to  go  back  to  Tennessee  If  he  did 
not  change  his  will  (meaning  the  former  one), 
he  sometimes  would  say  he  would  not  do  It 
and  sometimes  would  say  he  would.  With 
reference  to  whether  after  the  will  in  con- 
troversy was  made  he  ever  talked  to  me 
about  it  as  to  being  satisfied  or  dlssatisfled 
with  it,  he  said  It  did  not  suit  him.  That  a 
few  days  before  he  died  he  stated  that  he 
was  going  to  die."  Witness  tried  to  get  him 
not  to  talk  about  it,  but  be  said  he  would  be 
better  satisfied  if  he  knew  his  children  would 
get  something  of  what  he  had  left.  Mrs. 
Rose,  likewise  over  objection,  was  allowed  to 
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testify  to  matters  of  like  Import  Appellees 
Insist  by  counter  propositions  that,  In  cases 
where  there  Is  Independent  and  substantive 
evidence  raising  the  Issue  of  undue  Influence, 
then  the  declarations  of  the  testator  before, 
at  the  time  of,  and  after  the  execution  of  the 
will  are  admissible  to  aid  the  Jury  in  deter- 
mining whether  the  will  was  really  the  spon- 
taneous expression  of  the  testator's  free  will, 
or  whether  Its  execution  was  brought  about 
by  the  Influence  which  other  evidence  showed 
was  brought  to  bear,  and  that  such  declara- 
tions, especially  after  the  execution  of  a  will, 
are  properly  admissible  as  rebutting  the  In- 
ference which  may  arise  from  the  failure  of 
the  testator  to  change  the  will.  The  author- 
ities 'cited  by  counsel  for  appellees  seem  to 
sustain  his  contention  In  this  respect.  Where 
a  will  Is  charged  to  have  been  procured  by 
andue  Influence,  the  law  seems  to  be  settled 
that  where  there  Is  Independent  evidence 
showing,  or  tending  to  show,  the  exercise  of 
undue  Influence  over  and  upon  the  mind  of 
the  testator  at  the  time  the  will  is  executed, 
then  it  becomes  competent,  for  the  purpose 
of  showing  whether  he  was  probably  Influenc- 
ed, or  what  In  fact  was  the  status  of  his 
mind  at  the  time,  to  efhow  his  declarations 
and  statements  relative  to  It  In  order  to  il- 
lustrate the  question  as  to  whether  he  was  In 
fact  Influenced  thereby.  In  the  present  case 
there  was  testimony  sufficient  to  raise  the 
Issue  that  undue  Influence  had  been  exer- 
cised over  the  mind  of  the  testator  In  order 
to  procure  the  execution  of  the  will  In  ques- 
tion, outside  and  Independent  of  any  dec- 
laration made  by  him.  This  being  true,  it 
seems  to  us  that  It  was  competent  to  show 
his  declarations,  both  before  and  after  the 
execution  of  the  will,  bearing  upon  the  ques- 
tion as  to  whether  or  not  he  was  moved  to 
execute  It  by  reason  of  such  Influence. 

In  Campbell  v.  Barrera  (Tex.  Civ.  App.)  32 
S.  W.  724,  the  declarations  of  the  testatrix 
were  held  admissible  for  the  purposes  named. 
The  same  doctrine  is  also  held  in  Johnson 
V.  Brown,  51  Tex.  80;  Kennedy  v.  Upshaw, 
66  Tex.  454,  1  S.  W.  308;  Patterson  v.  Lamb, 
21  Tex.  Civ.  App.  512,  52  S.  W.  99.  The  con- 
trary doctrine  was  not  held  In  Wetz  v. 
Schneider  (Tex.  Civ.  App.)  96  8.  W.  59,  as 
contended  for  by  appellants,  because  in  that 
case  there  was.no  independent  evidence  show- 
ing the  actual  exercise  of  the  undue  Influence, 
as  in  the  present  As  Illustrative  of  the  cor- 
rectness of  the  rule  followed  by  the  trial 
court  In  the  admission  of  this  evidence,  we 
quote  from  appellees'  brief  citations  from  the 
following  cases:  "I  have  done  something  1 
ought  not  to  have  done.  I  have  made  a  will 
and  did  not  make  It  as  I  wanted  to.  I  know 
I  did  wrong,  but  I  could  not  help  It."  Dennis 
V.  Weekes,  51  Ga.  24.  "I  don't  know  anything 
about  it  They  got  around  me  and  confud- 
dled  me.  It  is  to  be  done  over  again." 
Stephenson  v.  Stephenson,  62  Iowa,  1(55,  17  N. 
W.  456.  In  Beanblen  v.  Clcotte,  12  Mich.  459, 
where  the  testator  willed  all  to  his  wife,  on 


issue  of  undue  Inflnence  it  was  held  compe- 
tent to  show  declarations  "shortly  before  his 
death  in  which  deceased  expressed  regret  at 
having  married,  and  stated  that  be  was  not 
master  at  home;  that  he  was  afraid  of  his 
wife,  and  was  compelled  to  submit  to  her  de- 
mands, or  otherwise  there  wonld  be  trouble 
in  the  house."  In  Shailer  v.  Bumstead,  99 
Mass.  126,  127,  declarations  subsequent  to  the 
execution  of  the  will,  showing  dissatisfaction 
therewith,  were  held  competent  to  rebut  any 
Inference  arising  from  the  nonrevocation 
thereof.  In  Powers  v.  Powers  (Ky.)  78  S.  W. 
15S,  where  undue  influence  was  alleged  as  In- 
ducing the  wife  to  disinherit  her  sons,  the 
statement  was  by  testator  that  he  had  to  do 
It  "to  keep  down  bell  at  home."  In  Roberts 
V.  Trawlck,  17  Ala.  65,  52  Am.  Dec  164,  it 
was  held  competent  to  show  that  two  or  three 
weeks  before  the  will  was  executed  witness 
found  the  wife  in  presence  of  the  husband, 
crying,  and  the  latter  remarked:  "All  I  can 
hear  from  some  people  is  'A  will,  a  will,'  bat 
the  laws  of  Alabama  make  a  better  will  than 
I  or  anybody  else  can  make."  In  Parsons  t. 
Parsons,  66  Iowa,  754,  21  N.  W.  570,  24  N. 
W.  564,  testator's  declaration,  "If  It  was  to 
do  over  again,  I  would  make  an  equal  divi- 
sion of  my  property,"  was  held  admissible. 
And  in  Rambler  v.  l^on,  7  Serg.  &  R.  (Pa.) 
94,  10  Am.  Dec.  444,  It  was  held  admissible 
to  show  that  testator  had  said:  "His  wife 
and  father  plagued  him  to  go  to  Lebanon, 
that  they  wanted  him  to  give  her  all,  or  he 
would  have  no  rest ;  that  he  did  not  want  to 
go  to  Lebanon."  Believing  that  this  evidence 
was  admissible,  these  assignments  are  over- 
ruled. 

Appellants'  ninth  and  tenth  assignments  of 
error  urge  that  the  court  erred  in  that  por- 
tion of  Its  charge  as  follows:  "There  has 
been  submitted  to  you  evidence  of  the  con- 
duct and  declarations  of  W.  A.  Kemp,  deceas- 
ed, before  and  after  the  will  in  controversy 
herein  was  executed,  and  I  charge  that  such 
evidence  was  submitted  to  you  solely  for  the 
purpose  of  throwing  light  upon  bis  mind  at 
the  time  and  after  said  will  was  executed,  if 
it  4oes  throw  such  light  Such  evidence  is 
not  admissible  to  prove  the  actual  fact  of 
undue  influence  being  exercised  upon  W.  A. 
Kemp,  deceased,  in  making  said  will,  bat 
competent  to  establish  the  influence  and  effect 
of  external  acts,  if  any  are  shown,  upon  the 
mind  of  W.  A.  Kemp,  deceased,  in  making 
said  will" — because,  in  effect,  they  contend 
that  the  only  issue  In  the  case  was  undue  in- 
fluence alleged  to  have  been  exercised  by  de- 
fendant upon  W.  A.  Kemp  in  making  the  will 
in  controversy,  and  that  the  mental  capacity 
of  said  Kemp  to  make  the  same  was  not  In 
question.  Therefore  his  declarations  before 
and  after  the  execution  of  the  will  should  not 
have  been  submitted  to  the  Jury  for  any  par- 
pose. 

None  of  the  propositions  under  this  assign- 
ment complain  of  said  charge  as  being  upon 
the  weight  of  evidence,  but  the  fourth  prop- 
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OBltlon  In  appellants'  brief  complains  of  the 
charge  because  It  tells  the  Jury  that  the  dec- 
larations of  the  testator  are  competent  to  es- 
tablish the  Influence  and  effect  of  the  sup- 
posed undue  Influence.  This  proposition  does 
not  raise  the  question  that  the  charge  Is  upon 
the  weight  of  evidence,  nor  Is  It  elsewhere 
raised  by  an  appropriate  proposition.  How- 
ever, coimsel  for  appellants  on  the  19th  of 
January,  the  day  before  the  case  was  set 
down  for  submission,  filed  In  this  court  an 
amendment  to  their  brief,  in  which  this  ad- 
ditional proposition  Is  urged  under  these  as- 
signments, to  wit:  "Proposition  6:  The  &c- 
tion  of  the  court  in  the  charge  complained  of 
In  this  assignment  of  error.  In  telling  the 
Jury  that  evidence  of  the  conduct  and  dec- 
larations of  W.  A.  Kemp,  deceased,  before 
and  after  the  will  In  controversy  herein  was 
executed,  while  not  admissible  to  prove  the 
actual  fact  of  undue  influence  being  exercised 
upon  W.  A.  Kemp,  deceased,  in  making  said 
will,  were  competent  to  establish  the  Influence 
and  effect  of  external  acts  upon  the  mind  of 
said  Kemp  in  making  the  will,  was  a  charge 
upon  the  weight  of  evidence  and  an  unwar- 
ranted Interference  by  the  court  with  the 
province  of  the  Jury  In  considering  such  evi- 
dence"— citing  in  support  of  their  contention 
the  case  of  Hart  v.  Hart  (Tex.  Civ.  App.)  110 
S.  W.  91.  The  consent  of  the  court  was  not 
obtained  to  the  filing  of  this  amendment  to 
their  brief;  and  while  it  Is  true  that  It  re- 
cites that  on  the  IStb  day  of  January,  1939, 
they  made  known  to  counsel  for  appellees  that 
the  additional  authority,  to  wit,  Hart  v.  Hart, 
supra,  would  be  cited  and  relied  upon  by 
them,  yet  it  Is  not  claimed  In  said  amended 
brief  or  otherwise  that  any  notice  was  given 
to  counsel  for  appellees  that  an  additional 
I»roposition  would  be  filed  and  relied  upon  by 
them.  The  fact  that  the  supplemental  brief 
was  filed  and  contained  this  additional  propo- 
sition was  called  to  the  attention  of  counsel 
for  appellees  for  the  first  time  during  the  dis- 
cussion of  the  case  on  the  day  of  submission, 
whereupon  he  made  a  motion  that  the  same 
be  stricken  out,  and  not  considered,  (1)  l)e- 
cause  the  same  was  filed  without  any  leave 
of  the  court  so  to  do;  (2)  because  said  addi- 
tional brief  sets  np  and  urges  a  new  and  in- 
dependent proposition  under  their  ninth  and 
tenth  assignments  of  error,  and  for  the  first 
time  nrges  that  the  charge  of  the  court  com- 
plained of  Is  upon  the  weight  of  the  evidence; 
(3)  not  having  attacked  said  charge  upon 
the  ground  that  the  same  was  upon  the 
weight  of  evidence,  appellants  waived  that 
ground  of  criticism  thereof,  and  cannot  after- 
wards retract  said  waiver  over  objection  of 
appellees;  (4)  that  proposition  6  in  supple- 
mental brief  should  not  be  considered,  be- 
cause the  point  therein  raised  was  not  fairly 
presented  In  proposition  4  of  the  original 
brief,  the  same  lieing  so  general  and  Indef- 
inite as  to  constitute  no  basis  therefor. 

It  seems  tliat  in  Hart  v.  Hart  supra,  a 
similar  Instruction  to  the  one  under  consid- 


eration was  held  as  being  upon  the  weight  of 
evidence,  but  In  that  case  a  direct  attack  was 
properly  made  in  the  first  instance  In  the 
brief  upon  the  charge  that  It  was  upon  the 
weight  of  evidence.  The  charge  as  given  was 
not  In  our  Judgment  fundamental  error,  and 
no  objection  that  It  was  a  charge  upon  the 
weight  of  evidence  was  ever  made  until  In 
the  amended  brief,  as  al>ove  shown,  and  this 
was  done  upon  the  submission  of  the  case, 
and  over  the  objection  of  counsel  for  appel- 
lees. Supreme  Court  Rule  38  (67  S.  W.  xvi), 
with  reference  to  the  amendment  of  briefs, 
which  also  applies  to  this  court,  provides: 
"Such  brief  may  be  amended  by  a  citation  of 
additional  authorities  to  the  respective  points 
or  propositions  made  in  It,  which  must  be  fil- 
ed In  the  Supreme  Court  and  notice  of  it  giv- 
en to  the  counsel  for  the  opposite  party.  If  in 
attendance,  one  day  before  the  case  is  called. 
No  other  amendment  to  the  brief  shall  l>e  al- 
lowed by  the  court  unless  it  is  or  can  l>e  done 
without  Injustice  or  nnreasonable  Inconven- 
ience being  thereby  imposed  on  the  other  par- 
ty." We  are  inclined  to  believe  that,  under 
the  rule  cited  and  the  circumstances  shown 
In  connection  therewith,  the  amendment  in 
question  should  not  be  allowed.  It  Is  true 
that  the  amendment  suggests  that  counsel  for 
appellees  had  notice  of  the  fact  that  the  au- 
thority cited  In  the  brief  would  be  relied  up- 
on, but  had  notice  of  no  other  amendment  be- 
ing desired;  so  that  the  amendment,  incorpo- 
rating into  brief  for  appellants  an  entirely 
new  and  distinct  proposition,  pointing  out  an 
errwr  not  theretofore  noticed  nor  relied  upon, 
on  the  eve  of  submission,  as  was  done  In  this 
case,  ought  not  to  be  permitted  over  appel- 
lees' objection,  l>ecause  to  do  so  would,  in 
our  Judgment,  work  injustice  and  occasion 
unreasonable  inconvenience  to  the  opposite 
party,  and  it  Is  Inhibited  by  the  ruI6  quoted ; 
and,  as  the  error  complained  of  is  not  funda- 
mental, we  think  that  these  assignments 
should  be  overruled.  We  overrule  the  eleventh 
assignment  of  error  because  in  our  opinion 
the  objection  is  hypercritical  and  without 
merit. 

The  remaining  assignments  urge  the  insuf- 
ficiency of  the  evidence  to  support  the  ver- 
dict While  it  is  conflicting,  still  there  is 
ample  evidence  in  the  record  to  support  the 
verdict  of  the  Jury ;  and,  in  view  of  the  fact 
that  the  trial  Judge  has  seen  fit  to  sanction 
it,  he  having  a  better  opportunity  to  pass  up- 
on this  question  than  we,  we  are  not  disposed 
to  disturb  it. 

Finding  no  error  in  the  record  that  would 
Justify  a  reversal  of  the  Judgment  in  this 
case,  the  same  is  affirmed. 

On  Motion  for  Additional  Findings  of  Fact 

Since  the  original  opinion  was  handed 
down,  appellants  have  presented  a  motion  re- 
questing that  we  amend  same  by  filing  addi- 
tional findings  of  fact  in  connection  with  our 
ruling  on  the  questions  involved  in  their  Dlnth 
and  tenth  assignments  of  error  so  far  as  re- 
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lates  to  the  filing  of  their  amended  lirlef  here- 
in, and  In  Justice  to  them  we  hare  concluded 
to  file  the  following  additional  findings,  to  wit: 

(1)  That,  while  the  consent  of  the  court 
was  not  obtained  to  the  filing  of  the  amend- 
ment to  their  brief  by  appellants,  still  it  is 
true,  as  admitted  by  counsel  for  appellees  in 
open  court,  that  on  the  16th  of  January,  1909, 
they  notified  him  that  the  additional  authori- 
ty of  Hart  v.  Hart,  110  S.  W.  91,  would  be 
cited  and  relied  upon  by  them  in  said  amend- 
ed brief. 

(^  And  that,  while  appellants  at  the  hear- 
ing claimed  the  right  to  file  their  amended 
brief  as  a  matter  of  right,  they,  in  answer  to 
appellees'  motion  to  strike  out  their  said 
amended  brief,  asked  formal  leave  of  the 
court  to  file  the  same,  and  this  request,  to- 
gether with  the  motion  to  strike  out,  was  sub- 
mitted In  connection  with  the  submission  of 
the  main  case,  the  court  remarking  at  the 
time  that  they  would  reserve  the  right  to 
pass  upon  all  the  questions  so  raised  in  a 
consideration  of  the  main  case. 

(3)  In  connection  with  the  question  as  to 
the  filing  of  said  amended  brief,  it  is  also 
proper  to  state  that  this  case  was  first  set 
down  for  submission  on  the  20th  day  of  Jan- 
uary, 1909,  and  that  appellees  did  not  file 
their  briefs  in  said  cause  until  that  day. 

With  these  additional  findings,  our  former 
ruling  upon  this  subject  is  adhered  to. 


WIMPLE  et  al.  ▼.  PATTERSON. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  28, 1909. 

On  Rehearing,  March  25,  1900.) 

1.  Pmncipal  and  Agent  (|  156«)  —  Pai.8k 
Representations  or  Agent— LzABiLrrT  or 
Pkincipai,. 

A  principal  is  liable  for  material  and  false 
representations  of  bis  agent  if  he  authorized  the 
agent  to  make  them,  or  if  the;  were  made  by 
the  agent  in  the  course  of  his  employment,  and 
whether  the  principal  or  the  agent  knew  the 
representations  to  be  false,  or  believed  them  to 
be  true,  for  damages  actually  suffered,  where 
the  representations  were  intended  to  and  did  in- 
duce one  to  purchase  property  he  would  not  oth- 
erwise have  purchased. 

[EM.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  f|  583-587;  Dec.  Dig. 
I  156.»] 

2.  Pbincipal  and  Agent  (|  156*)— Fbaudu- 

I.ENT  REFBESENTATIONS. 

Where  one  is  induced  by  fraudulent  repre- 
sentations of  a  principal  or  his  a^ent  to  pur- 
chase property  he  would  not  otherwise  have  pur- 
chased of  the  principal,  the  liability  of  the  prin- 
cipal need  not  be  rested  on  the  tort,  but  may  be 
referred  to  the  contract;  such  representations 
operating  as  against  the  seller  as  a  warranty. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,    Cent.   Dig.    §S   583-587;     Dec.    Dig.    | 
156.»] 
8.  Pbincipal  and  Agent  (§  184*)  —  Falsi 

Repbesentations  —  Liability  op  Agent. 
An  agent,  inducing  the  sale  of  his  princi- 
pal's property  by  false  representations,   is  not 
liable  on  the  contract,  but  is  liable  in  tort. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  701;    Dec.  Dig.  {  l84.»] 


4.  Pbincipal  and  Aoknt  (i  156*)  —  FAi.aa 
Representations  —  Llabilitt  or  Agent. 
Where  an  agent,  so  acting  within  the  scope 
of  his  employment' as  to  bind  his  principal,  honr 
estly  believes  representations  made  by  him  to 
induce  a  purchaser  to  contract  with  bis  princi- 
pal to  be  true,  he  is  not  liable  either  on  the  con- 
tract or  as  for  a  tort. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  687;   Dec.  Dig.  i  156.*] 

6.  Fbaud  (}  65*)— Fraudulent  Repbesenta- 
tions. 

In  an  action  by  the  purchaser  of  a  machine 
for  damages  for  fraudulent  representations  by 
the  seller's  agents,  an  Instruction  that  if  plain- 
tiff, on  inspecting  the  machine,  could  reasonably 
understand  its  condition,  etc.,  defendants  were 
not  liable,  was  erroneous,  since  defendants  were 
responsible  only  in  so  far  as  plaintiS'B  inability 
to  understand  the  condition  of  the  machine  was 
due  to  their  acts  or  omissions  in  disregard  of 
their  duty  to  him. 

[EM.  Note.— For  other  cases,  see  Frand,  Dee. 
Dig.  I  65.*] 

6.  Fbaud  (J  69*)— Fraudulent  Representa- 
tions—Dahaoes. 

Where  plaintiff  bought  an  incumbered  gin, 
giving  in  payment  certain  land,  also  Incumbered, 
and  his  note,  whidi  he  afterwards  paid,  his 
measure  of  damages,  in  an  action  against  the 
seller  of  the  gin  and  the  latter's  agents  for  false 
representations  regarding  the  condition  of  the 
gin,  was  the  difference  between  the  market  value 
of  the  gin  incumbered  as  it  was,  and  the  land 
incumbered  as  it  was,  plus  the  amount  of  the 
note. 

[Eld.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  II  60-64;   Dec.  Dig.  $  69.*] 

7.  Fraud  (|  59*)— Damages. 

In  an  action  by  the  buyer  of  a  gin  for 
fraudulent  representations  of  the  seller,  as  to 
its  condition,  plaintiff  was  not  entitled  to  dam- 
ages for  expenses  incurred  and  services  perform- 
ed by  him  in  endeavoring  to  operate  the  gin  aft- 
er ascertaining  that  its  condition  in  material  re- 
spects had  bmn  misrepresented. 

[EM.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  II  60-64;    Dec.  Dig.  |  69.*] 

8.  Principal  and  Agent  (|  190*)— Liabilitt 
or  Agent— False  Repbesi»tations. 

In  an  action  by  the  buyer  of  a  machine 
against  the  seller  and  his  agents  for  fraudulent 
misrepresentations  regarding  the  machine,  it 
was  error  to  refuse  to  permit  one  of  defendant's 
agents  to  testify  that  he  believed  the  represen- 
tations to  be  true,  when  he  made  them;  the 
intent  with  which  they  were  made  being  ma- 
terial in  determining  the  liability  of  the  agents. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  |  190.*] 

On  Rehearing. 

9.  Appeai.  and  e;bbob  (|  1173*)— Dkoision— 
Reversal  as  to  Copabties. 

Where,  in  an  action  against  several  joint 
tort-feasors,  there  was  no  pleading  by  one  oC 
defendants  claiming  contribution  as  against  his 
codefendants,  and  ne  asserted  no  right  on  ap- 
peal to  relief  against  the  judgment,  it  would  be 
affirmed  as  to  him,  though  reversed  as  to  the 
other  defendants. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1173.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Action  by  D.  B.  Patterson  against  C.  S. 
Wimple  and  others.  Judgment  for  plalntltr. 
and  certain  of  defendants  appeal.    Reversed 
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as  to  appellants,  but  affirmed  as  to  the  non- 
appeallng  defendant. 

R.  S.  Phllllpp  and  D.  W.  O'Dell,  tor  appel- 
lanta.    Walker  &  Baker,  for  appellee. 

WILLSON,  C.  J.  The  action  was  for  dam- 
ages. The  petition  alleged:  That  appellant 
Klrkham  was  the  owner  of  certain  gin  prop- 
erty; that  one  Bonahoe  and  appellants 
Wimple  and  Bwing,  as  partners,  were  real 
estate  agents;  and  that  they,  as  such  part- 
ners, authorized  by  appellant  Klrkham  to  do 
so,  and  acting  for  and  with  him,  by  false 
representations  as  to  the  condition,  etc.,  of 
the  property  made  to  appellee,  induced  him 
to  purchase  same.  The  appeal  In  by  Wimple, 
Ewlng,  and  Klrkham  from  a  judgment  In  fa- 
vor of  appellee  against  them  and  said  Dona- 
hoe  for  the  sum  of  $700,  and  against  the 
appellant  Klrkham  for  the  further  sum  of 
$231.80. 

The  court  instructed  the  Jury  to  find  for 
appellee  if  they  belleyed  from  the  evidence 
that  any  two  or  more  of  the  appellants  act- 
ing together,  with  a  design  to  induce  appellee 
to  purchase  the  property,  made  the  repre- 
sentations as  to  its  condition  complained  of, 
that  such  representations  so  made  were  false, 
and  that,  relying  upon  the  truthfulness  there- 
of, appellee  was  Induced  to  make  the  pur- 
chase and  thereby  was  damaged,  although 
they  might  further  "believe  from  the  evidence 
that  said  representations,  If  any,  were  made 
in  good  faith,  and  the  party  making  them 
believed  that  they  were  true."  It  appears 
from  the  record  that  the  representations  in 
question  were  not  made  by  Klrkham  in  per- 
son, but  by  the  real  estate  brokers,  as  his 
agents,  for  the  purpose  of  selling  the  prop- 
erty. Generally  speaking,  it  may  be  said 
that  for  material  and  false  representations 
made  by  his  agent,  as  fully  as  for  such  rep- 
resentations made  by  himself  In  person,  the 
principal  is  responsible,  if  he  authorized  the 
agent  to  make  them,  or  if  they  were  made  by 
the  agent  in  the  course  of  his  employment 
as  such.  When  so  made  by  the  agent,  such 
representations  are  to  be  treated  as  the  rep- 
resentations of  the  principal,  and  whether  the 
principal,  if  be  made  such  representations,  or 
his  agent,  if  he  made  them,  knew  them  to  be 
false,  or  made  them  innocently,  believing 
them  to  be  true,  is  of  no  importance  In  de- 
termining the  liability  of  the  former  for 
damages  actually  sufTered,  where  the  repre- 
sentations were  Intended  to  induce,  and  did 
Induce,  a  buyer  to  purchase  property  he  oth- 
erwise would  not  have  purchased  of  the  prin- 
cipal. In  such  a  case.  If  the  representations 
were  fraudulently  made,  the  liability  of  the 
principal  need  not  be  rested  upon  the  tort, 
but  may  be  referred  to  the  contract,  for, 
whether  made  innocently  or  deceitfully,  such 
representations  as  against  the  seller  operate 
as  a  warranty.  Loper  v.  Robinson,  64  Tex. 
510 ;  Rhoda  v.  Annis,  75  Me.  17,  46  Am.  Rep. 
3.'i4;    30  Am.  te  Eng.  Eucy.  Law  (2d  Ed.)  p. 


136;  14  Am.  ft  Eng.  Bncy.  Law  (2d  Ed.)  pp. 
87,  156.  They  do  not  so  operate  as  against 
the  agent,  when  he  avowedly  acts,  not  for 
himself,  but  for  one  known  by  the  purchaser 
to  be  his  principal.  The  contract  in  such  a 
case  Is  not  the  contract  of  the  agent  He 
does  not,  merely  because  he  may  have  nego- 
tiated It,  become  liable  as  a  party  to  it  He 
is  not  in  the  position  of  having  warranted 
the  truth  of  the  representations  made  by  him 
to  induce,  and  which  do  Induce  to  his  hurt, 
the  purchaser  to  contract,  not  with  blm,  but 
with  his  principal.  If,  under  the  circum- 
stances stated,  the  agent  becomes  liable  to 
the  purctiaser  for  damages  suffered  by  him, 
it  Is  by  force  of  other  principles  of  law  than 
those  which  measure  and  fix  the  rights  of 
parties  to  a  contract.  His  liability,  under 
such  circumstances,  must  be  measured  by  the 
law  of  torts.  For  his  fraudulent  acts  he  is 
responsible  to  the  buyer.  He  is  not  liable  on 
the  contract  negotiated  by  him  for  his  princi- 
pal, but  he  is  liable  for  his  own  fraud  and 
deceit  practiced  on  the  purchaser  to  Induce 
him  to  enter  into  the  contract  If  the  fraud 
or  deceit  charged  consists  of  false  represen- 
tations as  to  material  facts  made  to  the  pur- 
chaser, to  show  a  liability  on  the  part  of  the 
agent  It  must  l>e  made  to  appear  that  he 
made  such  representations  knowing  them  to 
be  false,  or,  as  stated  by  a  writer  in  20  Cyc. 
24,  that  he  made  them  "as  a  positive  asser- 
tion calculated  to  convey  the  Impression  that 
he  had  actual  knowledge  of  their  truth,  when 
in  fact  he  was  conscious  that  he  had  no  such 
knowledge."  It  follows,  from  the  principles 
stated,  that  when  the  agent,  so  acting  with- 
in the  scope  of  his  employment  as  to  bind  his 
principal,  honestly  believes  representations 
made  by  him  to  induce  the  purchaser  to  con- 
tract with  his  principal  to  be  true,  be  is  not 
liable  either  on  the  contract  or  as  for  a  tort 
It  also  follows  that  the  portion  quoted  of  the 
charge  complained  of,  In  so  far  as  it  author- 
ized a  recovery  against  appellants  Wimple 
and  Ewing,  notwithstanding  they  may  have 
made  tlie  representations  set  out  in  appellee's 
petition  in  good  faith,  believing  them  to  be 
true,  and  as  well  other  portions  of  said 
charge,  In  so  far  as  the  distinction  we  have 
pointed  out  was  Ignored,  were  erroneous. 

The  court  further  instructed  the  Jury  as 
follows:  "It  you  believe  from  the  evidence 
that  the  plaintift  Inspected  and  examined  the 
gin  and  machinery  before  he  traded  for  it 
and  that  when  lie  did  Inspect  and  examine  it 
he  had  at  that  time  such  knowledge  of  such 
property,  together  with  what  he  there  saw 
and  knew  as  to  its  then  condition,  as  tliat  he 
could  reasonably  well  understand  its  then 
condition,  and  be  afterwards  traded  for  the 
same  upon  his  own  knowledge  and  informa- 
tion so  received,  then  in  law  he  would  be 
bound  by  said  trade,  and,  if  you  so  find,  your 
verdict  should  be  for  the  defendants;  but, 
on  the  other  hand,  if  you  find  from  a  pre- 
ponderance of  the  evidence  that  the  plain- 
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tiff,  at  the  time  he  made  an  Inspection  of  the 
gin  property,  did  not  have  sneh  knowledge  of 
such  property  In  Its  then  condition  and  situa- 
tion, and  that  he  did  not  buy  it  on  his  own 
knowledge  thus  acquired  by  said  inspection, 
then  you  will  find  against  the  defendant  and 
In  favor  of  the  plaintiff  on  this  Issue."  We 
think  the  Instruction  was  erroneous.  If  ap- 
pellee Inspected  the  property  and  purchased  it 
relying  entirely  upon  his  knowledge  of  it  so 
acquired,  the  verdict  should  have  been  for  ap- 
pellants, unless,  by  some  trick  or  artifice  prac- 
ticed upon  him  by  appellants,  he  did  not  by 
such  Inspection  ascertain  material  facts  in  re- 
gard to  the  property  which  otherwise  he  would 
have  ascertained,  or  unless  appellants  con- 
cealed from  him  such  facts  under  circum- 
stances which  made  It  their  duty  to  disclose 
same.  The  fact  that  he  could  not  "reasona- 
bly well  understand"  the  condition  of  the 
property  at  the  time  he  purchased  it  would 
not  alone  and  of  itself  render  appellants  li- 
able to  him.  Only  so  far  as  his  inability  to 
"reasonably  well  understand"  the  condition 
of  the  property  may  have  been  due  to  their 
acts  or  omissions  In  disregard  of  their  duty 
to  him  could  they  be  held  responsible. 

As  the  measure  of  his  damages,  In  the 
event  the  jury  found  In  favor  of  appellee, 
they  were  Instructed  to  find  such  reasonable 
amount  as  they  believed  from  the  evidence 
"were  Incurred  and  expended  by  him  In  at- 
tempting to  operate  said  gin,"  and  also  "the 
reasonable  value  of  his  services  during  said 
time ;  but  he  would  not  be  entitled  to  recov- 
er any  sum  of  money  for  the  time  expended 
by  him  or  for  expenses  incurred  in  running 
or  attempting  to  run  said  gin,  incurred  after 
he  knew,  or  by  the  use  of  reasonable  dili- 
gence could  have  known,  that  said  gin  could 
not  bo  made  to  gin  cotton.  And  if  you  find 
for  the  plaintiff,  yon  will  also  find  for  him 
such  sum  of  mouey  as  will  show  the  differ- 
ence, if  any,  between  the  reasonable  market 
value  of  the  gin  property  at  the  time  of  said 
trade  and  the  value  of  his  equity.  If  any,  at 
said  time  In  his  said  two  places."  Appellee 
owned  a  lot  with  a  debt  of  $775  against  It, 
and  a  tract  of  land  with  a  debt  of  $1,220 
against  It.  Appellant  Klrkbam  owned  the 
gin  property  with  a  debt  of  $220  against  It 
The  contention  was  that  the  representations 
complained  of  were  made  to  Induce  appellee 
to  exchange  his  two  parcels  of  land  for  the 
gin  property,  assuming  the  payment  of  the 
debt  against  It.  and  executing  his  note  to 
Klrkham  for  $350;  the  latter  assuming  the 
payment  of  the  indebtedness  against  the  par- 
cels of  land  he  received  in  exchange  for  ap- 
pellee's note  and  the  gin  property.  It  ap- 
peared from  the  testimony  that  one  Phelps 
owned  the  $220  note  against  the  gin  property, 
and  acquired  the  ownership  of  the  $350  note 
executed  by  appellee  as  a  part  of  the  con- 
sideration for  the  exchange.  It  further  ap- 
peared that  appellee  had  conveyed  the  gin 
property  to  Phelps  In  payment  of  the  two 
notes.    The  measure  of  the  direct  damages 


suffered  by  appellee  was  the  difference  be- 
tween the  value  of  what  he  parted  with  and 
the  value  of  what  he  received  In  the  transac- 
tion. George  v.  Hesse,  100  Tex.  44,  93  S.  W. 
107,  8  L.  K.  A.  (N.  S.)  804,  123  Am.  St 
Rep.  772;  Sigafus  v.  Porter,  179  U.  S.  116, 
21  Sup.  Ct  34,  45  L.  Ed.  113.  What  be  part- 
ed with  was  the  value  of  the  two  parcels 
of  land  less  the  Incumbrances  thereon  and 
the  $350  note  paid  by  him.  What  he  re- 
ceived was  the  gin  property  less  the  $220 
incumbrance  thereon.  In  this  attitude  of  the 
case,  we  think  appellants  have  no  cause  to 
complain  of  the  charge  in  so  far  as  it  In- 
structed the  Jury,  If  their  verdict  should  be 
for  appellee,  to  measure  his  direct  damages 
by  the  difference  between  the  market  value 
of  the  gin  property  and  the  value  of  his  eq- 
uity In  the  two  parcels  of  land.  The  charge 
In  the  respect  referred  to  was  more  favor- 
able to  appellants  than  It  should  have  bi-eu. 
The  measure  should  have  been  the  difference 
between  the  market  value  of  the  gin  incum- 
bered as  It  was,  and  the  market  value  of  the 
two  parcels  of  land  Incumbered  as  they  were, 
plus  the  sum  of  $350  represented  by  appel- 
lee's note  which  he  had  paid ;  but  in  so  tar  as 
the  charge  instructed  the  Jury  as  to  the  meas- 
ure for  the  consequential  damages,  if  any, 
suffered  by  appellee,  we  think  it  was  errone- 
ous. The  general  rule  is  that  when  a  per- 
son is  Injured  as  a  result  of  relying  upon  the 
false  and  fraudulent  representations  of  an- 
other, he  is  entitled  to  recover  only  such  eon- 
sequential  damages  as  can  be  said  to  have 
been  reasonably  contemplated  at  the  time  as 
likely  to  result  to  him  from  the  wrong. 
Wintz  V.  Morrison,  17  Tex.  372,  67  Am.  Dec. 
658.  We  do  not  think  appellee  should  be  per- 
mitted to  recover  an  account  of  expenses 
Incurred  and  services  performed  by  him  In 
endeavoring  to  operate  the  gin  after  he  had 
ascertained  that  Its  condition  In  material  re- 
spects had  been  misrepresented  to  him.  He 
might  then  have  exercised  his  right  to  re- 
scind the  contract  and  so  have  avoided  sucli 
a  loss.  Electing  to  aflSrm  It  after  such  elec- 
tion he  should  not,  we  think,  be  held  to  be  en- 
titled to  charge  against  appellants  such  loss. 
We  therefore  think  appellants'  assignment  of 
error  complaining  of  this  feature  of  the 
court's  charge,  and  their  eighth  assignment 
of  error,  complaining  of  the  refusal  of  the 
court  to  give  the  special  charge  requested.  In- 
structing the  jury  not  to  find  for  appellee 
anything  on  account  of  expenses  and  serv- 
ices performed  by  him  in  attempting  to  op- 
erate the  gin  after  he  had  ascertained  that 
its  condition  In  material  respects  had  been 
misrepresented  to  him,  should  be  sustained. 

On  the  ground  that  it  was  immaterial 
whether  he  believed  them  to  be  true  or  not 
the  court  refused  to  permit  appellant  Ewlng 
to  testify  that  he  believed  to  be  true,  at  the 
time  he  made  them,  representations  complain- 
ed of  made  by  him  to  appellee.  In  so  rul- 
ing we  think  the  court  erred.  Boddy  v.  Hen- 
ry, 113  Iowa,  402,  85  N.  W.  771,  53  U  R.  A. 
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769.  And  we  think  the  court's  remarks  In 
the  presence  of  the  Jury  giving  as  a  reason 
(or  excluding  the  testimony  that  it  was  Im- 
material, and  Illustrating  as  set  out  In  the 
bill  of  exceptions  why  it  was  Immaterial, 
were  improper.  In  determining  the  liability 
of  the  brokers,  the  Intent  with  which  the 
representations  were  made  was  material. 

On  the  case  as  made  by  the  record,  we 
think  the  assignments  of  error  remaining  and 
not  in  effect  disposed  of  by  what  we  have 
said  are  without  merit 

The  Judgment  of  the  trial  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 

On  Rehearing. 

Donahoe,  one  of  the  defendants  in  the 
court  below,  did  not  appeal  from  the  Judg- 
ment rendered  against  him  and  was  not 
made  a  party  to  the  appeal  prosecuted  by 
the  other  parties  defendant  against  whom 
the  Judgment  was  rendered.  In  disposing 
of  the  appeal,  we  were  inclined  to  the  opin- 
ion that  we  should  neither  reverse  nor  af- 
firm the  Judgment  In  so  far  as  It  was  against 
Donahoe.  Sullivan  v.  Michael,  39  Tex.  Civ. 
App.  564,  87  8.  W.  1061.  In  the  motion  for 
a  rehearing,  we  are  asked  to  affirm  the  Judg- 
ment against  him  and,  after  further  con- 
sideration, have  reached  the  conclusion  that 
we  have  power  to  do  so,  and  that  there  Is 
nothing  In  the  record  which  suggests  that  It 
might  be  unjust  to  Donahoe  to  do  so.  In 
Tyuberg  v.  Cohen,  76  Tex.  409,  13  S.  W.  317, 
the  action  was  against  several  defendants 
for  damages  for  an  alleged  tort  The  judg- 
ment was  In  favor  of  the  plaintiffs  against 
all  the  defendants  except  one  named  Wenar. 
It  was  in  his  favor.  An  appeal  was  prose- 
cuted by  the  defendants  against  whom  the 
Judgment  was  rendered,  but  Wenar  was  not 
made  a  party  to  the  appeal  bond.  The  Judg- 
ment was  reversed.  The  new  trial  follow- 
ing the  reversal  resulted  in  a  Judgment 
against  all  the  defendants.  Wenar  urged  a 
motion  In  arrest  of  the  Judgment  against 
bim  on  the  last  trial,  on  the  ground  that  he 
was  discharged  by  the  first  Judgment,  a  re- 
versal of  which,  he  Insisted,  did  not  vacate 
it  as  to  him.  In  disposing  of  the  contention 
made,  on  the  second  appeal  of  the  case  the 
Supreme  Court  said:  "Notice  of  appeal  from 
the  former  Judgment  was  given,  and  of  that 
Wenar  was  bound  to  take  notice.  An  ap- 
peal bond  was  filed  by  the  other  defendants 
which  may  have  been  defective,  because  not 
made  payable  to  blm  as  well  as  the  plain- 
tiffs; but,  if  he  desired  to  take  advantage 
of  this,  he  should  have  done  so  in  proper 
time  and  manner.  Notice  of  appeal  given, 
and  bond  filed,  clothed  this  court  with  Ju- 
risdiction over  the  entire  Judgment,  and  Its 
reversal  annulled  It  in  toto.    It  stood  after 


reversal  as  though  It  had  never  been  ren- 
dered." In  Railway  Co.  v.  Enos,  92  Tex. 
580,  50  S.  W.  928,  a  Judgment  Joint  in  form, 
was  rendered  against  two  defendants  sued 
as  tort-feasors.  The  Court  of  Civil  Appeals 
reversed  the  Judgment  as  to  one  of  the  de- 
fendants and  affirmed  it  as  to  the  other.  On 
error  to  the  Supreme  Court,  the  point  was 
made  that  the  Court  of  Ciril  Appeals  revers- 
ing as  to  one  should  have  reversed  as  to  the 
other  defendant  also.  The  Supreme  Court 
overruled  the  contention,  quoting  as  follows 
from  Hamilton  v.  Prescott,  73  Tex.  505,  11 
S.  W.  548:  "We  think  the  conclusion  to  be 
deduced  from  these  apparently  conflicting 
cases  is  that  this  court,  when  It  finds  error 
in  the  proceedings  of  the  lower  court  as  to 
any  party  to  the  Judgment  and  not  as  to  an- 
other, and  that  a  proper  decision  of  the  case 
as  to  one  is  not  dependent  upon  the  Judg- 
ment as  to  the  other,  will  reverse  In  part 
and  affirm  in  part;  but  where  the  rights  of 
one  party  are  dependent  In  any  manner  up- 
on those  of  another,  it  will  treat  the  Judg- 
ment as  an  entirety,  and,  where  a  reversal 
Is  required  as  to  one^  it  will  reverse  the 
Judgment  as  a  whole.  •  •  •  That  a  Judg- 
ment against  two  or  more  parties  which  is 
appealed  from  by  one  may  be  reversed  as  to 
the  one  and  affirmed  as  to  the  others,  or 
may  be  reversed  as  a  whole,  according  to 
the  manifest  Justice  of  the  case,  we  think 
the  cases  cited  sufficiently  show."  And  add- 
ed: "Under  the  rule  thus  stated,  we  think  It 
is  within  the  discretion  of  the  Court  of  Civil 
Appeals  in  a  proper  case  to  affirm  in  part 
and  reverse  In  part  Miller  v.  Sullivan,  88 
Tex.  480,  35  S.  W.  362;  Boone  v.  Hulsey,  71 
Tex.  176,  9  S.  W.  531;  GIddlngs  v.  Baker, 
80  Tex.  308,  16  S.  W.  33;  Schu.ster  v.  Bau- 
man  Jewelry  Co.,  79  Tex.  179,  15  S.  W.  239, 
23  Am.  St.  Rep.  327.  Upon  an  examination 
of  the  whole  record,  we  do  not  think  plain- 
tiff In  error  has  shown  an  abuse  of  that  dis- 
cretion. The  Court  of  Olvll  Appeals  have 
simply  severed  the  causes  of  action  by  af- 
firming as  to  one  and  reversing  as  to  the 
other  of  two  Joint  tort-feasors  who  might 
have  been  sued  separately.  If,  under  the 
facts,  plaintiff  In  error  be  entitled  to  con- 
tribution, as  contended,  against  Its  former 
codefeudant  It  made  no  such  claim  in  Its 
pleadings,  and  the  action  of  the  Court  of 
Civil  Appeals  will  not  preclude  It  from  suing 
therefor." 

In  the  case  before  us  there  was  no  plead- 
ing on  tlie  part  of  Donahoe  claiming  con- 
tribution as  against  his  codefendants,  and 
he  is  not  asserting  here  any  right  to  relief 
as  against  the  Judgment 

The  motion  for  a  rehearing  will  be  over- 
ruled, but  the  Judgment  of  this  court  will 
be  so  reformed  as  to  affirm  the  Judgment  of 
the  lower  court  aa  to  Donahoa. 
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LANG  V.  LIGHT  et  bL 

(Court  of  CiTil  Appeals  of  Texas.    March  17, 
1909.) 

1.  BzaoUTORS  AND  Aduinistbatobs  (I  444*)— 
Actions  Aqaikst  —  Pebsokal  Liabiuit  — 

PifADINO. 

A  pleading  baaed  on  breach  of  L.'a  cove- 
nant against  incumbrances,  alleging  that  P. 
qualified  as  executrix  of  L.,  and  that  property 
of  L.'s  estate  came  into  her  hands  and  still 
remains  there  which  is  subject  in  her  hands  to 
payment  of  the  incumbrance,  and  not  alleging 
that  she  was  a  devisee,  states  a  cause  against 
her  merely  as  executrix,  and  not  individually. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  1817;  Dec. 
Dig.   {  444.*] 

2.  executobs  and  adhini8tbat0b8  (i  4s7*)— 
Actions  Against— Likitations. 

There  is  no  limit  of  time  on  the  right  of 
creditor  to  bring  suit  against  an  independent 
executrix  on  a  valid  and  existing  debt  of  tes- 
tator, except  that  the  suit  must  be  before  she 
has  fully  administered  and  disposed  of  the  es- 
Ute. 

[EM.  Note.— For  other  cases,  «ce  Executora 
and  Administrators,  Dec.  Dig.  i  437.*J 

Error  from  District  Court,  Beiar  County; 
J.  L.  Camp,  Judge. 

Action  by  D.  W.  Light  and  another 
against  T.  B.  Jones,  who  caused  Mrs.  P.  M. 
Lang  to  be  made  a  party.  Judgment  was 
rendered  against  her,  and  she  brings  error. 
Reversed  and  rendered. 

A.  J.  Clendenen,  for  plaintiff  In  error. 
Don  A.  filiss,  for  defendants  In  error. 

JAMtSS,  C.  J.  D.  W.  and  6.  E.  Light  sued 
T.  B.  Jones  to  recover  $853.63  for  breach  of 
warranty  of  title  growing  out  of  back  taxes 
on  certain  lands.  Jones,  by  a  special  plea, 
caused  Mrs.  Lang  to  be  made  a  party,  ask- 
ing Judgment  against  her  personally,  or  as 
Independent  executrix  of  the  will  of  her  hus- 
band, J.  J.  Lang,  or  In  both  capacities,  by 
reason  of  substantially  the  following  allega- 
tions: That  J.  J.  Lang  bad  warranted  the 
title  to  a  certain  one  of  the  tracts  of  land 
described  In  the  petition  to  Jones,  and  cov- 
enanted that  the  tract  was  free  from  incum- 
brances. That  Jones  did  not  become  aware 
of  the  fact  that  the  tract  was  Incumbered 
until  a  few  weeks  before  bringing  this  ac- 
tion, when  he  learned  that  it  was  subject  to 
a  lien  for  the  state  and  county  taxes  for  tbe 
years  1885  to  1889,  inclusive,  and  that  suit 
had  been  brought  by  the  state  to  enforce 
same  and  to  foreclose  said  Hen,  the  said  in- 
cumbrance amoimting,  with  Interest,  costs, 
and  penalties,  to  $659.32.  The  plea  proceeds, 
and  concludes  as  follows:  "This  defendant 
further  shows  that  after  the  execution  and 
delivery  of  said  deed  to  this  defendant,  and 
prior  to  tbe  14th  day  of  April,  1892,  tbe 
said  J.  J.  Lang  departed  this  life  testate, 
and  bis  will  was  duly  probated  in  the  coun- 
ty court  of  Wise  county,  Tex.,  and  the  said 
Mrs.  P.  M.  Lang,  the  surviving  wife  of  tbe 


said  J.  J.  Lang,  was  duly  appointed  by  said 
county  court  as  tbe  executrix  of  said  will, 
and  she  duly  qualified  as  such  by  making 
the  oath  and  giving  the  bond  required  by 
law.  This  defendant  further  shows  that  a 
large  amount  of  property  of  the  value  of, 
to  wit,  $50,000,  belonging  to  the  estate  of 
the  said  J.  J.  Lang,  has  come  into  tbe  bands 
of  the  said  Mrs.  P.  M.  Lang,  and  that  a 
large  amount  of  said  property  of  the  value 
of,  to  wit,  $25,000.  is  stUl  in  the  hands  of 
tbe  said  Mrs.  P.  M.  Lang,  which  said  prop- 
erty Is  subject  in  ber  hands  to  the  payment 
of  said  Incumbrance.  Wherefore  this  de- 
fendant prays  that  the  said  Mrs.  P.  M.  Lang 
be  duly  cited  herein  both  In  ber  Individual 
capacity  and  in  her  capacity  as  executrix 
of  said  will,  and  that,  on  final  hearing,  ijf 
the  plaintiff  herein  should  recover  of  this  de- 
fendant tbe  amount  of  said  taxes  on  the 
said  tract  or  any  part  of  said  taxes  alleged 
to  have  been  paid  by  him,  together  with 
any  Interest,  penalties,  and  costs  of  said 
suit,  then  that  this  defendant  have  judg- 
ment over  against  the  said  Mrs.  P.  M.  Lang 
in  her  individual  capacity  or  in  her  capacity 
as  such  executrix  as  may  be  proper  or  in 
both  capacities  for  any  amount  of  such  tax- 
es, interest,  penalties,  and  costs  as  to  said 
tract  that  plaintiff  may  recover  of  this  de- 
fendant. This  defendant  further  prays  for 
general  relief,  including  his  costs."  Tbe 
cause  was  tried  by  tbe  court,  and  Judgment 
was  rendered  for  plaintiffs  against  Jones 
for  $763.75  and  interest,  and  in  favor  of 
Jones  against  Mrs.  Lang  individually  for 
$401.75  and  Interest  Tbe  appeal  is  by  Mrs. 
Lang. 

The  first  assignment  of  error  and  proposi- 
tion thereunder  is  that  the  pleading  of  Jones 
is  Insufficient  to  support  the  Judgment,  in 
that  it  alleges  the  receipt  by  a  devisee  of 
property  of  the  testator  suflacient  to  pay  the 
debt  sued  for,  but  does  not  specifically  de- 
scribe any  property  received. 

The  second  assignment  is  directed  to  tbe 
same  pleading  and  is  substantially  the  same, 
but  states  the  proposition  thus:  "A  personal 
Judgment  cannot  be  rendered  in  favor  of  a 
creditor  of  a  deceased  person  against  the 
heirs  or  devisees  of  the  estate  upon  pleadlns 
and  proof  that  property  of  the  estate  sufD- 
cient  to  pay  all  debts  was  received  by  such 
heir  or  devisee."  It  does  not  appear  to  be 
questioned  that  tbe  plea  was  sufficient  in  its 
terms  to  have  supported  a  Judgment  against 
Mrs.  Lang  in  her  capacity  as  executrix,  and 
it  could  not  well  be  otherwise  contended.  The 
Judgment  was  against  her  personally.  Does 
the  plea  state  a  case  against  her  personally? 
Tbe  question  involves  a  fundamental  mat- 
ter. We  think  it  does  not.  There  Is  not  in 
the  whole  plea  any  fact  stated  showing  her 
to  have  incurred  a  personal  liability  for  the 
debts  of  tbe  estate.  It  is  only  In  the  pray- 
er that  the  subject  of  her  personal  respon- 
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Bibility  Is  mentioned,  and  the  prayer,  of 
course,  baa  no  basis  except  in  the  allega- 
tions In  connection  wltb  which  It  Is  made. 
The  plea  alleges  that  she  qualified  as  the 
executrix  of  Lang's  will,  that  property  of 
Lang's  estate  of  the  value  of  $50,000  had 
come  into  her  hands,  of  which  there  Is  still 
in  her  hands  property  of  the  value  of  $25,- 
000,  which  is  subject  In  her  hands  to  the 
payment  of  said  Incumbrance.  There  is  no 
allegation  that  she  was  devisee,  and  no 
relief  was  contemplated  upon  that  theory. 
These  allegations  go  no  further  than  to  state 
a  case  against  her  as  executrix.  There  is  no 
case  attempted  to  be  stated  upon  the  theory 
that  the  property  was  community;  nor  upon 
the  theory  that  Mrs.  Lang  was  devisee  of 
the  property;  nor  upon  the  theory  that  she, 
as  executrix,  had  wrongfully  converted  or 
disposed  of  the  property,  for  there  were  no 
such  allegations.  The  case  stated  by  the 
plea  was,  purely  and  simply,  one  seeking  to 
charge  her  as  executrix,  and  this  was  its 
entire  scope.  Regardless  of  what  the  evi- 
dence may  have  been,  the  pleading  was  not 
sufficient  to  support  the  personal  judgment 

The  third  assignment  is:  "The  court  was 
in  error  in  trjrlng  the  case  upon  the  assump- 
tion that  the  defendant  Mrs.  P.  M.  Lang 
would  be  liable  to  a  Judgment  over  against 
ber  in  favor  of  T.  B.  Jones  for  such  Judg- 
ment as  might  be  rendered  against  him  in 
favor  of  the  plalntlfts  in  the  event  that  it 
should  be  shown  by  the  evidence  that  she 
bad  received  as  the  devisee  of  J.  J.  Lang, 
deceased,  money  and  property  of  the  value 
in  excess  of  the  sum  paid  out  by  her  upon 
the  debts  of  the  decedent;  whereas,  in  law 
the  said  T.  B.  Jones  would  have  possessed 
only  the  right  to  enforce  a  lien  against  such 
property  as  might  still  remain  in  her  hands 
which  she  had  received  as  a  devisee  or  lega- 
tee of  said  decedent"  The  theory  of  her  lia- 
bility as  the  devisee  of  Lrang  did  not  exist  in 
the  pleading,  and  it  is  therefore  not  neces- 
sary to  deal  with  the  case  from  that  stand- 
point 

The  fourth  assignment  is  submitted  as  a 
proposition.  It  reads:  "The  court  was  with- 
out power  or  Jurisdiction  to  require  this  de- 
fendant to  render  an  account  of  the  money, 
and  property  received  by  her  from  the  es- 
tate of  J.  J.  Lang,  deceased,  either  as  inde- 
pendent executrix  or  as  devisee  named  in 
the  will  after  the  lapse  of  16  years,  and  to 
allow  or  disallow  such  payments  and  credits 
as  to  the  court  might  seem  proper.  The 
court  possessed  only  the  power  upon  proper 
pleading  and  proof  that  this  defendant  had 
in  her  bands  at  the  date  of  trial  property 
received  as  an  heir,  devisee,  or  legatee  of 
the  will  of  the  deceased  to  foreclose  a  lien 
upon  such  property  for  the  amount  of  the 
debt  established  against  the  deceased,  and 
erred  in  the  Judgment  rendered  for  the  rea- 
sons stated."    We  know  of  no  limit  of  time 


upon  the  right  of  a  creditor  to  bring  suit 
against  an  independent  executrix  upon  a 
valid  and  existing  debt  of  the  deceased,  ex- 
cept that  such  a  suit  would  not  lie  against 
her  after  she  had  fully  administered  and 
disposed  of  the  estate.  The  evidence  shows 
that  she  qualified  as  Independent  executrix 
in  1802.  The  will  shows  that  she  was  sole 
devisee.  She  being  the  sole  devisee,  natur- 
ally there  was  no  distribution,  and  the  un- 
disposed of  property  remained  In  her  hands 
without  any  termination  of  her  relation  as 
executrix.  Appellant  states,  as  a  fact  in  the 
case,  that  "at  the  date  of  the  trial  she  had 
disposed  of  all  of  the  property  which  came 
into  her  hands  either  as  executrix  or  devisee, 
except  1,288  acres  of  land  in  Crockett  coun- 
ty and  520  acres  in  Schleicher  county,  val- 
ued at  about  |1  per  acre."  No  question  is 
raised  concerning  the  validity  of  the  debt 
or  the  amount  adjudged. 

Under  these  circumstances,  the  Judgment 
of  the  district  court  should  have  been  for 
Jones  against  Mrs.  Lang  In  her  capacity  of 
independent  executrix.  The  Judgment  of 
the  district  court  will  be  reversed  as  be- 
tween Jones  and  appellants,  and  such  Judg- 
ment rendered  here  as  should  have  been 
rendered  in  the  district  court  appellant  to 
recover  the  costs  of  the  appeal. 


ZENO  et  al.  v.  ADOCBit 

(Court  of  Civil  Appeals  of  Texas.     March  17, 

1900.    Rehearing  Denied  March  81,  1909.) 

1.  VeNDOB   and   PtJBCHASEB    (|   276*)  — Veh- 

dob's  Lien  —  Fobeclosubb  —  Defenses  — 

^Vaiveb 

Where  the  maker  of  notes  secured  by  a 
vendor's  lien  conveyed  the  land  to  a  third  per- 
son under  an  agreement  that  the  latter  would 
pay  the  notes  and  reconvey  the  land  to  the 
maker  on  repayment,  the  third  person  on  re- 
fusing to  pay  the  notes  had  no  substantial  inter- 
est in  the  property,  and  was  a  mere  trustee 
for  the  maker,  and  he  could  not,  in  a  suit  to 
foreclose  the  vendor's  lien,  urge  the  defenses  of 
limitation  and  homestead  rights  waived  by  the 
maker. 

[Eld.  Kote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  773 ;  Dec  Dig.  I  276.*] 

2.  Limitation  of  Actions  ({  175*)— Defenses 
—Waives. 

A  maker  of  a  note  secured  by  vendor's  lien 
may  in  a  stdt  to  foreclose  the  lien  waive  the 
defense  of  limitation. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  S  662 ;  Dec.  Dig.  (  175.*] 

S.  Homestead  (§  169*)- Waives  of  Rioht. 

A  maker  of  a  note  secured  by  a  Hen  may 
in  a  suit  to  foreclose  the  lien  waive  his  home- 
stead rights. 

[EXl.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  t  335;    Dec.  Dig.  {  160.  *J 

4.  Tbusts  (S  377*)— Costs. 

A  defendant  who,  though  a  mere  trustee 
for  his  codefendants  confesamg  judgment,  un- 
successfully controverted  plaintllrs  right  to  re- 
cover, was  liable  for  costs. 

[W.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  (  618;   Dec.  Dig.  {  377.*] 
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Appeal  from  District  Court,  Robertson 
County;  J.  O.  Scott,  Judge. 

Action  by  Lucie  A.  Adoue  against  Bat 
Zeno  and  others.  From  a  Judgment  for 
plaintiff,  defendant  W.  W.  Holland.  Jr.,  ap- 
peals.   Affirmed. 

W.  W.  Holland,  Jr.,  In  pro.  per.  Bailey, 
Woods  &  Morehead,  for  appellee. 

KET,  J.  Appellee  brought  this  suit 
against  Bat  Zeno  and  bis  wife,  Mandy  Zeno, 
and  W.  W.  Holland,  Jr.,  seeking  to  recover 
upon  four  promissory  notes  and  to  foreclose 
a  vendor's  Hen  upon  a  tract  of  land.  Bat 
Zeno  was  the  maker  of  the  notes,  and  no 
Judgment  was  sought  against  the  other  de- 
fendants, except  for  a  foreclosure  of  the 
lien  and  for  costs.  W.  W.  Holland,  Jr.,  for 
himself  and  as  attorney  for  his  codefend- 
ants,  filed  an  answer  interposing  certain  de- 
fenses. Thereafter  Bat  Zeno  and  Mandy 
Zeno  filed  another  answer  signed  by  them- 
selves individually,  In  which  they  repudiat- 
ed the  former  answer  filed  In  their  behalf, 
and  declared  that  they  had  not  authorized 
Holland  to  file  It  for  them.  They  also  ad- 
mitted In  their  answer  last  filed  the  mate- 
rial averments  In  the  plaintiff's  petition. 
The  case  was  submitted  to  the  trial  court 
without  a  jury,  and  judgment  rendered  for 
the  plaintiff  against  Bat  Zeno  for  the  debt, 
and  against  all  of  the  defendants  foreclosing 
the  lien  upon  the  land,  and  the  defendant 
Holland  only  has  appealed. 

The  trial  judge  filed  findings  of  fact;  those 
material  to  Holland's  branch  of  the  case  be- 
ing as  follows: 

"(7)  I  find  that  on  the  30th  day  of  Octo- 
ber, 1907,  Bat  Zeno  and  Mandy  Zeno  execut- 
•  ed  and  delivered  to  defendant  W.  W.  Hol- 
land, Jr.,  an  instrument  of  writing,  duly  ac- 
knowledged, purporting  to  be  an  absolute 
deed  in  fee  to  said  land  with  general  war- 
ranty for  the  recited  consideration  of  |1,- 
000;  that  at  the  time  of  the  execution  of 
said  instrument  said  Holland  had  full  knowl- 
edge of  the  fact  that  the  renewed  notes  sued 
upon  had  been  theretofore  executed  by  Bat 
Zeno  and  delivered  to  plaintiff's  agent,  and 
had  full  knowledge  of  the  amount  and  na- 
ture of  plaintlfTs  claim  now  sued  upon,  and' 
that  she  was  asserting  a  vendor's  lien  against 
said  land. 

"(8)  I  find  that  the  real  consideration  for 
said  purported  deed  from  the  Zenos  to  Hol- 
land was  an  agreement  and  understanding 
on  the  part  of  said  Holland  to  pay  off  and 
s.itlsfy  the  claim  of  plaintiff,  evidenced  by 
the  renewal  notes  sued  upon;  that  said  Hol- 
land never  paid  said  $1,000  nor  any  part 
thereof  as  a  consideration  for  said  land;  and 
that  said  Holland  agreed  with  s-nld  Zenos 
before  and  at  the  time  of  the  execution  of 
said  conveyance  to  reconvey  said  land  to 


said  Bat  Zeno  upon  the  payment  to  him  by 
the  Zenos  of  the  amount  agreed  to  be  paid 
by  him  in  satisfaction  of  plaintiff's  claim, 
with  interest  and  a  reasonable  fee  for  his 
service. 

"(9)  I  find  that  said  Holland  failed  and 
refused  to  pay  said  renewed  notes  or  any 
part  thereof. 

"(10)  I  find  that  Bat  Zeno  and  Mandy  Ze- 
no are  illiterate  negroes,  being  unable  to 
read  and  write  and  unfamiliar  with  business 
methods;  that  they  signed  by  their  mark  an 
instrument,  purporting  to  be  an  agreement 
between  them  and  W.  W.  Holland,  Jr.,  dat- 
ed October  30,  1907;  that  they  did  not  un- 
derstand that  said  agreement  authorized 
said  Holland  to  plead  for  them  the  statute 
of  limitation  in  an  effort  to  defeat  a  recov- 
ery by  plaintiff  in  this  suit,  and  that  they 
did  not  so  authorize  him;  that  they  under- 
stood  said  agreement  to  mean,  and  expected, 
said  W.  W.  Holland,  Jr.,  to  pay  off  and  dis- 
charge the  renewed  notes  sued  upon,  and 
hold  the  land  under  their  said  conveyance 
to  him  as  security  for  such  advancement 

"(11)  I  find  that  the  answer  of  Bat  Zeno 
and  Mandy  Zeno,  signed  by  their  marks, 
repudiating  the  plea  of  limitation  filed  for 
them  by  said  W.  W.  Holland,  Jr.,  was  fully 
understood  by  them,  and  was  their  volun- 
tary act  and  correctly  stated  their  wishes  In 
the  matter." 

These  findings  fully  support  the  Judgment 
of  foreclosure  against  Holland.  They  show 
that  bis  title  to  the  land  was  held  in  trust 
for  the  Zenos,  and  upon  an  agreement  by 
him  to  pay  the  notes  sued  on  himself,  while 
it  may  be  that  if  they  had  not  filed  their 
last  answer,  and  had  permitted  Holland  to 
control  their  case,  the  Zeuos  might  have 
urged  the  plea  of  limitation  and  homestead 
rights  set  up  In  their  original  answer,  as  to 
which,  however,  we  make  no  ruling.  But 
they  had  the  right  to  take  the  case  out  of 
Holland's  hands  and  to  waive  the  defenses 
referred  to,  which  they  have  done,  and  Hol- 
land, having  no  substantial  interest  in  the 
property,  and  being  merely  a  trustee  for  the 
Zeuos,  cannot  urge  those  defenses.  Haw- 
ley  V.  Whitaker  (Tex.  Civ.  App.)  33  S.  W. 
688. 

The  third  and  last  assignment  complains 
because  the  court  rendered  judgment  against 
Holland  for  costs;  the  contention  being  that. 
as  he  was  merely  a  trustee  for  his  codefend- 
ants,  he  should  not  have  been  held  liable  for 
the  costs.  The  record  indicates  that  Hol- 
land, notwithstanding  the  virtual  confession 
of  Judgment  by  his  codefendants,  persisted 
In  controverting  the  plaintiff's  right  to  re- 
cover even  a  Judgment  of  foreclosure  as 
against  him,  and  for  that  reason  we  think 
the  court  properly  held  him  liable  for  costs. 

No  erroi;  has  been  shown,  and  the  Judg- 
ment is  affirmed. 
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BARR  et  al.  v.  SIHIPSON.t 

(Court  of  Civil  Appeals  of  Texas.    Jan.  0,  1909. 

On  Rehearing,  March  27,  1009.) 

1.  Qmirrrwa  Title  (S  8*)— Pbkventiow  or 
Cloud  on  Title— Pbopibtt  of  Wipe— sEx- 
ECCTION  Sale  foe  Debts  of  Husband. 

Where  a  deed  to  a  married  woman  pnr- 
diasing  land  with  her  separate  funds  did  not 
on  its  face  set  forth  the  fact  that  the  land 
was  to  be  her  separate  property,  the  law  would 
presume,  in  the  absence  of  extraneous  proof, 
that  it  was  community  property  subject  to  the 
husband's  debts,  and  an  execution  sale  of  the 
land  based  on  a  judgment  against  the  husband 
would  create  a  cloud  on  the  title  to  the  land, 
and  hence  an  injunction  would  lie  at  the  suit  of 
the  wife's  grantee  to  prevent  such  sale. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  H  34,  35 ;    Dec.  Dig.  f  8.*] 

2.  Husband  and  Wife  (J  237*)— Communitt 
Peopebtt. 

The  increase  of  cattle  given  to  a  married 
woman  is  community  property. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  i  904;    Dec.  Dig.  §  237.»] 

8.  Husband  and  Wife  (§  255*)— Comhunitt 

Peopebtt. 

A  married  woman  purchased  land  and  used 
her  separate  funds  to  pay  a  part  of  the  price. 
The  note  for  the  balance  and  the  deed  of  trust 
securing  it  were  signed  by  her  and  her  hus- 
band. There  was  nothing  to  show  that  the 
creditor  agreed  to  look  alone  to  her  for  the  pay- 
ment of  the  loan,  or  that  it  should  be  paid  out 
of  her  separate  estate.  Held  that,  so  far  as  the 
land  was  paid  for  out  of  her  separate  funds,  It 
was  her  separate  property,  but,  in  so  far  as 
it  was  paid  for  in  funds  borrowed  by  her  on 
the  note  of  herself  and  husband  and  secured  by 
the  deed  of  trust,  it  was  community  property. 

[Ed.  Note.— For  other  rases,  see  Husband  and 
Wife,  Cent  EMg.  SS  900,  901 ;  Dec.  Dig.  {  255.*] 
4.  Husband  and  Wife  (S  259*)— Community 

Pbopebtt. 

Money  earned  by  a  married  woman  by 
teaching  school  is  community  property  in  the 
absence  of  an  agreement  between  herself  and 
husband  that  it  shall  be  her  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  911 ;   Dec.  Dig.  I  2B».*] 

On  Rehearing. 

6.  Husband  and  Wife  (J  267*)  —  Pbopebtt 
Subject  to  — Fbopkbti:  Conveyed  Befose 
Execution. 

Land  convejred  to  a  married  woman  by 
deed  whidi  did  not  disclose  the  fact  that  it 
was  to  be  her  separate  property  was  conveyed 
to  a  purchaser  for  a  valuable  consideration  by 
her  and  her  husband  joining  in  the  deed.  <  At 
the  time  the  deed  was  filed  for  record,  a  third 
person  had  a  judgment  against  the  husband,  but 
no  abstract  of  it  was  filed.  There  was  nothing 
to  show  that  the  deed  from  the  married  woman 
and  her  husband  to  the  purchaser  was  fraud- 
ulently made  to  defraud  creditors  of  the  hus- 
band. Beld,  that  the  land  was  not  subject  to 
levy  under  execution  issued  under  the  judgment 
against  the  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  (  287.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  Ia  Lockett,  Judge. 

Action  by  O.  H.  Simpson  against  W.  W. 
Barr  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 


J.  M.  Moore,  for  appellants.  P.  B.  Ward 
and  Spence  ft  Baker,  for  appellee^ 

BOOKHOUT,  J.  O.  H.  Simpson,  as  plain- 
tiff, sued  W.  W.  Barr,  as  constable  of  Jolin- 
son  county,  Tex.,  and  also  J.  A.  Temple- 
ton,  Emmett  Patton,  composing  the  firm  of 
Templeton  &  Patton,  and  T.  M.  Strlbllng, 
as  defendants,  and  sought  an  injunction 
against  them  to  restrain  a  threatened  sale 
under  execution  of  the  plalntlfTs  lands  situ- 
ated in  Johnson  county,  Tex.,  comprising 
two  separate  tracts,  one  of  108%  acres 
and  the  other  of  50  acres.  Plaintiff  alleged 
that  be  purchased  said  land  on  March  9, 
1906,  from  Sarah  U.  Simpson,  who  was  Join- 
ed pro  forma  In  the  conveyance  by  her  hn»» 
band,  R.  H.  Simpson;  that  he  paid  $400 
casta  and  assumed  the  payment  of  a  lien 
debt  upon  the  land  in  the  sum  of  $500,  owing 
to  a  mortgage  company  of  Dallas,  Tex.,  and 
that.  In  further  consideration  of  the  convey- 
ance of  the  land,  be  executed  his  own  note 
In  the  sum  of  $1,727  to  the  order  of  the  said 
Sarah  TJ.  Simpson;  that  the  108>4-acre 
tract  was  the  separate  property  of  the  said 
Sarah  U.  Simpson,  as  was  also  tbe  50-acre 
tract  at  the  time  of  the  conveyance  to  blm; 
and,  further,  that  the  SO-acre  tract  was  a 
part  of  the  homestead  at  that  time  of  the 
said  Sarah  U.  Simpson  and  R.  H.  Simpson. 
Plaintiff  alleged  that  on  December  7,  1900, 
defendants  Templeton  and  Patton  recovered 
a  Judgment  against  the  said  R.  H.  Simpson 
and  another  for  $173.60  In  Justice  court,  pre- 
cinct No.  1,  Johnson  county,  Tex.;  that  de- 
fendant Strlbllng  has  an  interest  in  the  said 
Judgment;  that  on  August  7,  1007,  said  de- 
fendants caused  to  be  Issued  and  placed  in 
the  hands  of  defendant  Barr,  as  constable, 
an  execution  on  said  Judgment;  and  that 
under  their  direction  the  said  constable  lev- 
ied upon  the  plaintiff's  lands  as  tbe  property 
of  tbe  said  R.  H.  Simpson,  and  that  tbe  con- 
stable had  advertised  the  sale  thereof  for  the 
September,  1907,  sale  day.  He  averred  that 
tbe  lands  were  not  the  property  of  the  de- 
fendants in  execution,  nor  of  either  of  them, 
and  denied  that  tbe  said  lands  were  tbe 
property  of  either  of  tbe  said  defendants 
In  execution  at  tbe  time  of  tbe  levy  there- 
on. He  averred  that  Sarah  U.  Simpson,  wife 
of  R.  H.  Simpson,  had  purchased  the  Bald 
lands  in  controversy  as  ber  separate  proper- 
ty, paying  for  same  out  of  her  separate 
funds,  but  specially  averred  that,  while  this 
was  the  fact,  still  the  deeds  to  Mrs.  Simp- 
son did  not  limit  tbe  property  to  her  sepa- 
rate individual  use  and  benefit,  but,  on  tbe 
contrary,  the  deeds  while  made  to  her  would 
be  construed  as  conveying  the  land  to  ber 
as  tbe  community  property  of  herself  and 
ber  husband,  R.  H.  Simpson;  that  such  was 
tbe  presumption  arising  from  tbe  form  of 
the  conveyance.  Plaintiff  charged  that  the 
defendants  were  proceeding  with  their  levy 
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and  threatened  sale  of  the  property  upon 
the  said  aesumption  drawn  from  the  face  of 
said  deeds  that  the  said  lands  were  the  com- 
munity property  of  Sarah  U.  and  R.  H. 
Simpson,  the  latter  beings  one  of  defendants 
In  their  execution,  and  plaintiff  averred  that 
it  would  require  eyidence  dehors  the  record 
to  show  the  facts,  and  that  the  property 
was,  as  a  matter  of  truth,  paid  for  with  the 
separate  money  of  Mrs.  Simpson,  and  thus 
that  the  threatened  sale  of  the  lands  as  the 
proi>erty  of  R.  H.  Simpson,  if  made,  would 
cast  a  cloud  upon  plaintifTs  title  to  said 
lands,  against  which  he  was  entitled  to  re- 
lief in  a  court  of  equity.  Plaintiff  averred 
that  the  defendants  would  deny,  also,  that 
'the  50-acre  tract  was  a  part  of  the  home- 
stead of  Sarah  U.  and  R.  H.  Simpson  at  the 
time  plaintiff  purchased  same,  and  that  they 
would  further  deny  that  the  lands  involved 
1b  this  suit  were  the  separate  property  of 
said  Sarah  U.  Simpson.  He  further  aver- 
red that  he  purchased  said  lands  for  the 
purpose  of  reselling  same  as  soon  as  he 
could  find  a  suitable  purchaser  at  a  price 
satisfactory  to  him;  that  the  Colonial  & 
United  States  Mortgage  Company  held  a 
lien  debt  against  the  lOS'-i-acre  tract,  the 
payment  of  which  plaintiff  had  assumed; 
that  said  debt  would  soon  mature,  and  plain- 
tiff would  be  unable  to  pay  off  such  debt  un- 
less he  Is  enabled  to  make  his  sale  of  the 
land,  or,  if  he  could  not  sell  the  land,  he 
would  be  compelled  to  negotiate  a  renewal 
of  the  lien  indebtedness,  which  he  is  advised 
he  cannot  do  if  the  lands  were  sold  under 
the  threatened  execution  by  the  defendants. 
Plaintiff  further  averred  that  he  was  then 
negotiating  a  sale  of  the  108^-acre  tract  to 
a  purchaser  named  Burks,  who  was  ready 
and  able  to  buy  the  land,  at  a  price  satis- 
factory to  plaintiff,  provided  the  title  is  not 
incumbered  by  the  threatened  sale  under 
execution,  but  that  if  such  sale  were  made 
and  a  hostile  title  thereby  acquired  and  put 
of  record  to  said  lands,  as  defendants  were 
about  to  do,  plaintiff  would  be  unable  to 
make  the  sale  to  the  said  Burks,  with  whom 
be  averred  he  had  a  written  contract  for 
the  purchase  of  the  land  duly  executed,  con- 
ditioned, however,  upon  plaintiff  being  able 
to  convey  a  good  and  marketable  title  to  his 
land,  which  plaintiff  averred  he  could  do 
only  In  the  event  that  the  threatened  execu- 
tion sale  was  not  made;  that,  tf  plaintifTs 
lands  were  sold  under  the  said  execution  and 
levy  by  defendants,  such  sale  would  cast  a 
cloud  upon  plaintiffs  good  and  perfect  ti- 
tle, and  would  prevent  him  from  making  the 
pending  sale,  and  also  that  the  execution 
sale,  if  made,  would  result  in  the  mortgage 
company  refusing  to  renew  the  loan  or  lien 
indebtedness  upon  the  108%-acre  tract;  and, 
further,  that  if  the  lands  were  sold,  and  if 
the  defendant  constable  shotild  execute  a 
deed  to  the  purchaser.  It  would  require  ex- 
trinsic evidence  to  remove  the  cloud  from 
the  title  to  the  land,  and  would  result  In 


irreparable  Injury  to  plaintiff.  He  there- 
fore prays  for  Injunction  restraining  all  the 
defendants  firom  proceeding  with  tbelr 
threatened  execution  sale  of  his  lands.  A. 
writ  of  injunction  Issued  as  prayed  for. 
The  defendants  answered  by  general  demur- 
rer, general  denial,  and  with  two  other  spe- 
cial pleas  not  necessary  to  be  here  stated. 
Upon  the  issues  raised  by  these  pleadings  a 
trial  was  had  before  the  court  without  a  Ju- 
ry, and  on  January  27,  1908,  final  Judgment 
was  rendered,  making  perpetual  the  injunc- 
tion theretofore  Issued. 

Defendants  perfected  an  appeal.  The  al- 
legations of  the  petition  were  sufficient  when 
tested  by  a  general  demurrer.  These  alle- 
gations. If  true,  show  that  the  plaintiffs  title 
to  the  land  is  derived  through  a  married 
woman,  and  that  the  land  was  purchased  and 
paid  for  by  her  out  of  her  separate  funds, 
and  that  the  conveyance  to  her  was  made 
during  her  coverture,  and  did  not  on  its  face 
show  that  the  property  was  her  separate  es- 
tate. If  the  land  was  in  fact  purchased  by 
Mrs.  Simpson  with  her  separate  means  and 
was  to  become  her  separate  property,  and  the 
deed  on  Its  face  did  not  set  forth  that  tbe 
land  was  to  be  her  separate  property,  the 
law  presumes  It  to  be  community  property 
and  subject  to  the  husband's  debts,  and  a 
sale  by  virtue  of  the  levy  of  an  execution 
Against  the  husband  would  cast  a  cloud  upon 
the  title,  which  cloud  could  only  be  shown 
by  evidence  dehors  the  recitations  In  tbe 
deed.  In  such  a  case  injunction  will  lie  to 
prevent  a  cloud  on  her  title.  Roe  v.  Dailey, 
1  Posey,  Unrcp.  Cas.  p.  247;  Hugglns  v. 
White,  7  Tex.  Civ.  App.  563,  27  S.  W.  1068 ; 
Gober  v.  Smith  (Tex.  Civ.  App.)  36  S.  W.  911 ; 
Van  Ratcllfl  v.  Call,  72  Tex.  491,  10  S.  W. 
578;  Day  v.  State,  68  Tex.  526,  536,  4  S.  W. 
865 ;  Sumner  v.  Crawford,  91  Tex.  129,  41  S. 
W.  994;  Ormsby  v.  Ottman,  85  Fed.  492.  29 
a  C.  A.  295 ;  Plxley  v.  Hugglns,  15  Cal.  128. 

The  108>4-acre  tract  was  purchased  by 
Mrs.  Simpson  from  one  Blackstock  In  Octo- 
ber, 1902,  and  during  her  coverture.  She 
paid  $400  cash,  which  she  says  was  tbe  pro- 
ceeds received  from  the  sale  of  cattle  given 
her  by  her  sons.  The  evidence  Is  not  clear 
whether  this  sum  was  derived  from  the  sale 
of  the  cattle  originally  given  her,  or  whether 
It  also  embraces  the  moneys  received  from 
their  sale  and  the  sale  of  their  Increase. 
Their  Increase  would  be  community  property, 
and  not  her  separate  property.  In  view  of 
the  trial  court's  finding  that  this  |400  was 
the  separate  property  of  Mrs.  Simpson,  we 
would  not  feel  Justified  in  setting  aside  that 
holding.  As  the  case  must  go  back  for  an- 
other trial,  we  thought  best  to  call  atten- 
tion to  evidence  in  this  respect  It  is  con- 
ceded that  tbe  balance  of  the  consideration 
of  this  108V^  acres  was  the  assumption  by 
Mrs.  Simpson  of  three  outstanding  notes 
against  the  property  amounting  to  $342.50. 
These  notes  were  taken  up  and  a  new  loan 
on  the  land  negotiated  for  $417.62.    This  loan 
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was  in  favor  of  the  mortgage  company.  It 
■was  secured  by  a  deed  of  trust  on  the  land. 
Both  the  note  and  deed  of  trust  securing  It 
were  signed  by  Mrs.  Simpson  and  her  hus- 
band. There  was  no  evidence  that  the  mort- 
gage company  agreed  to  look  alone  to  Mrs. 
Simpson  for  payment  of  this  loan,  or  that  it 
should  be  paid  out  of  her  separate  estate. 
This  loan  was  on  the  property  when  appellee 
purchased  the  same,  and  be  assumed  It  as  a 
part  of  the  consideration  to  be  paid  by  him 
for  the  land.  It  is  deftr  that,  so  far  as  this 
tract  was  paid  for  out  of  the  separate  funds 
of  Mrs.  Simpson,  It  became  her  separate  es- 
tate. But,  In  so  far  as  It  was  paid  for  In 
funds  borrowed  by  her  on  the  note  of  her- 
self and  husband  and  secured  by  a  deed  of 
trust  executed  by  herself  and  husband  up- 
on the  property,  it  was  community  property. 
Kpperson  v.  Jones,  65  Tex.  425;  Shuster  v. 
Bauman,  79  Tex.  179,  15  S.  W.  259,  23  Am. 
St.  Rep.  327 ;  Ullmann  v.  Jasper,  70  Tex.  447, 
7  S.  W.  783 ;  SInshelmer  v.  Kahn,  6  Tex.  Civ. 
App.  143,  24  S.  W.  533.  If  it  was  community 
property,  it  was  subject  to  appellant's  lien. 

As  to  the  50-acre  tract,  the  evidence  shows 
that  it  was  purchased  by  Mrs.  Simpson  In 
1891  during  her  coverture.  Four  hundred 
dollars  of  the  purchase  money  was  paid  in 
cash,  and  she  gave  her  note  for  the  balance. 
The  $400  consisted  of  money  given  her  by 
her  father  and  money  earned  by  her  teaching 
school.  The  money  earned  by  her  after  her 
man-lage  teaching  school  was  community 
property,  and,  in  the  absence  of  testimony 
of  an  agreement  between  her  husband  and 
herself  tliat  it  was  to  become  her  separate 
estate,  the  l«nd  would  also,  to  the  extent  of 
the  moneys  so  paid,  be  community  property. 
In  the  absence  of  evidence  that  the  note  for 
$140  given  for  the  deferred  payment  was 
paid  out  of  her  separate  funds,  that  part  of 
the  land  in  proportion  to  the  amount  of  said 
note  also  became  community  property. 

For  the  errors  pointed  out,  the  Judgment 
Is  reversed  and  cause  remanded. 

On  Rehearing. 

The  appellee  in  his  motion  for  rehearing 
contends  that,  having  held  that  appellee  was 
entitled  to  the  writ  of  injunction  prayed  for 
by  him,  we  erred  In  reversing  and  remanding 
the  cause.  A  reconsideration  of  the  plead- 
ings convinces  us  that  this  contention  must 
be  sustained.  The  evidence  is  undisputed 
that  appellee  purchased  the  lands  for  a  valu- 
able consideration  by  him  paid  and  received 
a  deed  of  conveyance  therefor,  which  was 
filed 'for  record  In  March,  1906.  At  the  time 
appellants  held  a  Judgment  against  R.  H. 
Simpson,  one  of  the  appellee's  grantors,  but 
no  abstract  of  said  Judgment  was  ever  filed 
in  the  office  of  the  county  clerk  of  Johnson 
county,  and  no  lien  existed  on  said  land  by 
reason  of  said  Judgment.  The  execution 
sought  to  be  enjoined  by  appellee  was  not 


levied  upon  the  land  until  the  month  of  Au- 
gust, 1907,  more  than  a  year  after  appellee's 
purchase  of  the  lands. 

There  were  no  pleadings  filed  by  defend-' 
ants  in  the  court  below,  appellants  here,  that 
the  deed  from  Sarah  U.  Simpson  and  her 
husband,  R.  H.  Simpson,  was  simulated  and 
fraudulent,  or  that  it  was  made  to  hinder, 
delay,  and  defraud  the  creditors  of  R.  H. 
Simpson.  No  itsue  was  presented  as  to  the 
validity  of  the  deed  to  appellee.  Under  these 
facts,  and  in  view  of  the  pleadings,  it  fol- 
lows that  we  erred  in  reversing  and  remand- 
ing the  case. 

Appellee's  motion  for  rehearing  is  granted, 
and  the  Judgment  of  the  trial  court  is  af- 
firmed. 


MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS  t. 

WILLIAMS  et  aLt 

(Court  of  Civil  Appeals  of  Texas.     Mardi  6, 

1909.     Rehearing  Denied  March  27,  1909.) 

1.  Master  and  Sebvant  ({  286*)— Death  of 
Servant  —  Neqlicence  —  Question     fob 

JUBT. 

Where  the  evidence  showed  that  decedent, 
while  in  the  discharge  of  his  duties  as  a  loco- 
motive engineer,  was  strack  and  killed  by  a 
mail  crane  erected  by  defendant  on  its  right  of 
way  near  its  railroad  tracli,  that  such  crane 
might  have  been  placed  at  a  Kreater  distance 
from  the  tracJi  without  inteifering  with  its 
proper  use,  and  that  decedent  did  not  unneces- 
sarily expose  himself  to  danger  in  the  perform- 
ance of  his  duties,  it  was  a  question  for  the  jury 
whether  defendant  was  negligent  In  placing  the 
crane  where  it  was. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1022;    Dec.  Dig.  S  280.*] 

2.  Tbiai   ({  139*)— Taking   Question  fbom 
Jury. 

The  trial  court  is  not  justified  in  takinjs 
from  the  jury  a  question  of  fact,  unless  the  evi- 
dence is  such  that  there  is  no  Issue  to  be  de- 
termined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  338;    Dec  Dig.  g  139.*] 

3.  Masteb  and  Servant  (|  286*)— Death  or 
Sebvant  —  Neouobncb  —  Question    fob 

JUBT. 

In  an  action  for  the  death  of  an  engineer 
by  contact  with  a  mail  crane,  where  the  evi- 
dence shows  that  because  of  the  defective  and 
rotten  condition  of  the  ties  at  and  near  the 
crane  tlie  locomotive  would  roll  or  sway  on  its 
springs  so  as  to  extend  the  cab  over  the  trade 
12  inches  nearer  the  crane  in  passing  than  it 
would  if  standing  perpendicular,  the  questions 
whether  the  condition  of  the  track  constituted 
negligence,  and,  if  so,  whether  such  negligence 
was  the  cause  of  the  accident,  were  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1021 ;   Dec.  Dig.  {  286.*] 

4.  Negligence  (§   61*)— Pboximatk  Cause— 
CoNcuREiNG  Negligence. 

Where  an  accident  occurs  from  two  causes, 
each  due  to  negligence  of  different  persons, 
each  person  whose  acts  contributed  to  the  ac- 
cident are  liable  for  the  injury  resalting,  and 
the  negligence  of  one  is  no  excuse  for  the 
negligence  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  $  75 ;   Dec.  Dig.  §  61.*] 
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&  Mabtxb  and  Sebvart  ({  96*)— Death  of 
Sbevanin— Defenses  —  GoNCUBBiNa  Neou- 
exncE  OF  Third  Person. 

Where  defendant  waa  negligent  ia  main- 
taining a  mail  crane  too  near  the  track,  and 
In  allowing  the  track  near  the  crane  to  remain 
in  a  defective  condition,  it  is  no  defense  to  an 
action  for  the  death  of  an  engineer  by  striking 
the  crane  that  the  postmaster  was  also  negli- 
gent in  placing  the  crane  in  position  at  an  im- 
proper time. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  158;    Dec.  Dig.  §  96.*] 

&  Death  (|  89*)  —  Dahaoes  —  Ei.embnt8  or 

lioas. 

In  an  action  for  wrongful  death,  instmc- 
tions  are  proper  which  limit  recovery  to  the 
present  value  of  the  pecuniary  aid  plaintiffs 
nave  a  reasonable  expectation  that  decedent 
would  have  contribated  to  them  had  be  lived, 
and  excluding  any  allowance  for  grief  and  af- 
fection. 

[Ed.  Note.^For  other  cases,  see  Death,  Cent 
Dig.  {  118;  Dec.  Dig.  i  89.*] 

7.  Death  (}  88*)  —  Dahaoes  —  Loss  of  So- 

OIETT. 

Loss  of  society  is  not  a  proper  element  of 
damages  for  wrongful  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  t  Ua;   Dec.  Dig.  {  8&^] 

&  Death   ({   86*)  —  Dahaoes  —  "Peouriabt 

Aid." 

"Pecuniary  aid"  for  which  recovery  may 
be  had  for  wrongful  death  means  not  only  mon- 
ey, but  everything  that  can  be  of  value,  and  in 
the  case  of  minor  children  inclndes  the  reason- 
able pecuniary  valne  of  the  nurture,  care,  and 
education,  if  any,  they  would  have  received  from 
decedent  during  their  minority,  had  he  lived. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  119;    Dec  Dig.  t  86.*] 

9.  TRIAI.   (i    266*)— INSTRUOTIONB— OlIIBSIONS. 

Where  an  instruction  is  correct  as  a  prop- 
osition of  law  and  applicable  to  the  case,  fail- 
ure to  assert  any  limitation  is  not  error,  in 
the  absence  of  a  special  request  for  such  limi- 
tation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (  628 ;    Dec.  Dig.  |  256.*] 

10.  llASTEB  AND  Servant  ({  295*)— Death  of 
Servant— Action— iNSTRTjonoNS— Assump- 
tion OF  Risk. 

In  an  action  for  the  death  of  an  engineer 
by  contact  with  a  mail  crane,  an  instruction  as 
to  the  assumption  of  risk  by  decedent  is  properly 
refused,  where  it  does  not  take  into  considera- 
tion the  question  as  to  whether  decedent,  as  a 
person  of  ordinary  care,  would  have  continued 
in  the  service  with  knowledge  of  the  dangerous 
position  of  the  crane  and  the  defective  condi- 
tion of  the  track  at  that  place  which  the  evi- 
dence disclosed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1175;   Dec.  Dig.  {  295.*] 

11.  Trial  (J  253*)— REFasiNO  Instructions. 

An  instruction  is  properly  refused  where  it 
is  misleading  in  ignoring  a  material  fact  in- 
volved. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {  613 ;   Dec.  Dig.  {  253.*] 

12.  Triai.  (I  260*)- Refusing  Instbuotions. 

It  is  proper  to  refuse  an  instruction,  the 
substance  of  which  is  covered  by  the  general  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  651;    Dec.  Dig.  f  260.*] 


18.  Masteb  and  Servant  (i  270*)— Injubies 
TO  Sebtant—Bvidekce— Remoteness. 

In  an  action  for  death  of  a  servant  evi- 
dence as  to  the  condition  of  a  railroad  track  at 
a  certain  place  In  December  is  admissible  as  to 
its  condition  the  previous  May  at  the  time  of 
the  accident  wheire  there  is  further  evidence 
that  its  condition  was  practically  the  same  at 
both  dates. 

[E2d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  917;   Dec  Dig.  {  270.*] 

14.  Apfeai,  and  Ebbob  (|  1051*)— Review- 
Harmless  Ebror— Admission  of  Evidence. 

The  error,  if  any,  in  admitting  the  testi- 
mony of  a  witness,  is  harmless,  where  other 
witnesses  were  allowed  to  give  similar  testimony 
without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4161;    Dec  Dig.  {  1031.*] 

15.  Master  and  Sebvaot  (i  270*)— Injuries 
to  Servant  — Eviobnob  — Observation  bt 
Witness. 

In  an  action  for  the  death  of  an  engineer, 
on  the  question  of  whether  defendant  railroad 
company  was  negligent  in  placing  a  mail  crane 
so  near  its  trad  as  to  strike  intestate,   it  is 

g roper  to  allow  a  witness  to  testify  as  to  what 
e  observed  when  the  engine  passed  the  crane. 
[Ed.  Note.— For  other  casw,  see  Master  and 
Servant  Cent  Dig.  {  920;   Dec  Dig.  (  270.*] 

16.  Death  (g  99*)— Damages— EIxcessiveitkss 
OF  Recovebt. 

In  an  action  for  the  death  of  a  locomo- 
tive engineer,  who  was  31  years  of  age,  earning 
from  $165  to  $175  per  month,  and  who  left  a 
wife  and  three  children,  a  verdict  for  123,000 
hM  not  excessive. 

[Ed.  Note— For  other  cases,  see  Death,  Cent 
Dig.  S  130;  Dec  Dig.  t  99.*] 

Appeal  from  District  Court,  Hunt  Count}': 
B.  L  Jones,  Judge. 

Action  by  Ellen  Williams  and  others 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  for  the  death  of 
plaintiffs'  decedent  From  a  Judgment  for 
plaintiffs,  defmdant  appeals.    AflBrmed. 

Peniel  is  a  post  office  In  Hunt  county,  Tex., 
at  wlUcb  there  Is  a  store  (ind  a  few  houses 
adjacent  to  appellant's  track.  Appellant's 
passenger  trains  do  not  stop  at  Peniel,  and 
the  mall  is  received  and  delivered  from  the 
cars  by  means  of  a  mail  crane.  On  May  22, 
1907,  M.  A.  Roberta,  postmaster  at  Peniel. 
assuming  that  appellant's  mail  train  was  on 
time,  placed  the  mall  sack  upon  the  crane 
and  left  It  in  position  to  be  taken  off  In  the 
usual  way.  However,  the  mail  train  was  be- 
hind time,  and  before  It  reached  Peniel  a 
freight  train  passed  upon  which  R>  Ll  Wil- 
liams was  engineer,  and  as  his  head  was 
protruding  from  the  window  It  was  struck  by 
the  crane,  and  his  death  immediately  result- 
ed. Appellees,  wife  and  children  of  said  Wil- 
liams, instituted  this  suit  to  recover  of  the 
railroad  company  damages  In  the  sum  of  $50,- 
000  alleged  to  have  resulted  to  them  from  his 
death.  The  issues  of  negligence  submitted  In 
the  charge  were:  First,  construction  and 
maintenance  of  the  mail  crane  too  dose  to  the 
track,  and  second,  permitting  the  track  to  be- 
come defective  so  as  to  cause  the  engine  to 
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lean  toward  the  crane.  A  trial  before  a  Jury 
resulted  In  a  verdict  and  ^dgment  In  favor 
of  appellees  for  $25,000,  apportioned  as  fol- 
lows: $10,000  to  Mrs.  EUen  Williams,  $4,000 
to  Aimle  WUIlams,  $5,000  to  Mildred  Lee 
Williams,  and  $6,000  to  Robert  Lee  Williams. 
Appellant's  motion  for  new  trial  having  been 
overruled,  an  appeal  was  dnly  perfected  to 
this  court 

Coke,  Miller  &  Coke  and  Head,  DUlard, 
Smith  &  Head,  for  appellant  Wolfe,  Hare  & 
Maxey,  for  appellees. 

BOOEHOCT,  J.  (after  stating  the  facts  ap 
above).  Error  is  assigned  to  the  fifth  par- 
agraph of  the  court's  charge,  which  Is  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
the  mall  crane  by  which  Robert  Lee  WlUlams 
was  struck  and  killed  was  so  near  the  de- 
fendant's railway  track  as  that  same  was 
dangerous  to  the  deceased,  Robert  Lee  Wil- 
liams, while  he  was  engaged  In  operating  the 
engine  upon  which  he  was  at  the  time  he 
was  killed;  and  If  you  further  believe  from 
the  evidence  that  a  person  of  ordinary  care 
would  have  continued  in  the  service  of  the 
defendant  in  the  capacity  of  locomotive  en- 
gineer with  such  knowledge  of  the  location  of 
said  mall  crane  and  the  danger  of  operating 
an  engine  over  defendant's  track  by  where 
same  was  located,  as  you  may  believe  said 
Robert  Lee  Williams  had ;  and  if  you  further 
believe  from  the  evidence  that  In  erecting  and 
maintaining  said  mall  crane  the  distance  it 
was  from  the  track  at  the  time  said  Wil- 
liams was  killed,  defendant  was  guilty  of  neg- 
ligence ;  and  U  you  further  believe  that  such 
negligence,  if  any,  was  the  proximate  cause 
of  the  death  of  said  Robert  Lee  Williams — 
you  will  find  for  plaintiffs  and  assess  their 
damages  under  instructions  hereinafter  giv- 
en, unless  you  find  for  the  defendant  under 
other  Instructions  given  you." 

It  is  insisted  that  the  evidence  was  not 
sufficient  to  authorize  the  submission  to  the 
jury  of  the  issue  as  to  whether  or  not  ap- 
I)ellant  was  guilty  of  negligence  in  erecting 
and  maintaining  the  mail  crane  the  distance 
it  was  from  the  track  at  the  time  Williams 
was  killed.  The  mail  crane  is  an  upright 
post  or  column  on  the  top  of  which  there  is 
a  piece  of  timber  or  beam  hung  on  to  this 
upright  post  by  a  hinge  or  pivot  Further 
down  on  this  upright  Is  another  beam  not  so 
long  and  attached  to  the  post  by  a  hinge  or 
pivot  On  the  ends  of  these  beams  there  are 
iron  pivots,  on  which  the  rings  in  the  bot- 
tom of  the  mail  sack  are  hung.  The  contriv- 
ance on  the  car  which  catches  the  mall  sack 
is  called  the  "catcher,"  and  consists  of  an 
Iron  arm  in  the  shape  of  a  V  attached  by 
hinges  or  loops  to  an  iron  bar  on  ttie  side  of 
the  car,  and  when  this  catcher  is  in  position 
to  catch  the  mail  sack  It  extends  out  about 
82  inches  from  the  side  of  the  car.  When  It 
is  desired  to  deliver  mall  to  a  train,  the  arm 
or  beam  of  the  crane  is  pulled  down,  and 


these  arms  are  extended  at  right  angles  to- 
wards the  track,  and  the  mail  sack  hung  on 
the  pivots  in  the  ends  of  these  arms.  The 
weight  of  the  mall  sacks  retains  the  arms  in 
this  position  until  the  sack  is  taken  off  by 
the  passing  train,  when  the  arm  automatical- 
ly straightens  up.  The  evidence  showed  that 
It  was  511^  Inches  from  the  wooden  beam 
when  extended  to  the  west  rail  of  the  track 
upon  which  the  train  was  moving.  The  track 
was  4  feet  8%  Inches  wide.  The  cab  of  the 
engine  was  10  feet  wide.  Taking  the  width 
of  the  trade,  4  feet  8^  inches  from  the  width 
of  the  cab,  10  feet,  we  have  63^  inches  left. 
Half  this  amount  31%  Inches,  gives  us  the 
distance  the  cab  extended  over  the  track. 
Taking  this  distance,  31%  Inches,  from  the 
distance  the  wooden  beam  was  from  the 
track,  viz.,  51%  Inches,  we  have  19%  Inches. 
On  the  ends  at  the  wooden  beams  were  Irou 
dips  on  which  the  mall  sack  was  hung,  and 
these  were  six  Inches  long,  which,  taken  from 
19%  Inches,  leaves  13%  inches.  It  was 
shown  that  the  natural  swing  of  the  engine 
on  its  springs  when  the  track  was  in  good 
repair  was  four  inches,  which,  when  taken 
from  13%  inches,  leaves  9%  inches,  as  the 
clearance  when  the  track  was  in  good  repair 
and  nothing  but  the  usual  expected.  It  was 
admitted  that  the  mall  car  extended  over  the 
track  the  same  distance  as  the  cab  of  the 
engine,  and  the  undisputed  evidence  eftiowed 
that  the  mail  book  or  catcher  bar  extended 
out  from  the  car  82  inches,  and  that  it  would 
take  up  the  mail  "Just  so  the  catcher  bar  ex- 
tends beyond  the  mail  sack."  Applying  the 
above  figures,  it  is  seen  that  it  was  not  nec- 
essary for  the  crane  to  have  been  placed  so 
near  the  track.  The  evidence  showed  that 
these  cranes  are  not  set  the  same  distance 
from  the  track.  It  appears  from  the  evi- 
dence that  the  deceased  while  in  the  dis- 
charge of  a  duty  required  of  him  by  his  em- 
ployment, and  while  in  his  proper  place,  was 
struck  a9d  killed  by  a  mail  crane  erected  by 
appellant  on  its  right  of  way  near  Its  track, 
and  there  being  no  evidence  showing  that  at 
the  time  deceased  was  unnecessarily  expos- 
ing himself  to  danger  or  doing  any  act  which 
was  not  required  in  the  proper  discharge  of 
his  duties,  and  there  being  evidence  that  said 
mall  crane  might  have  been  erected  at  a 
greater  distance  from  the  track  without  in- 
terfering with  Its  proper  use,  it  was  for  the 
Jury  to  say  whether,  in  placing  the  same 
where  it  was,  appellant  was  guilty  of  neg- 
ligence. Railway  v.  Stephenson,  22  Tex.  Civ. 
App.  220,  54  S.  W.  1086;  Whipple  v.  New 
Xork,  N.  H.  &  H.  R.  Co.,  19  R.  I.  687,  85  Atl. 
305,  61  Am.  St  Rep.  796.  The  rule  is  that 
the  trial  court  is  never  Justified  In  taking 
from  the  Jury  a  question  of  fact,  except  in 
case  the  evidence  is  such  that  there  is  no  is- 
sue made  for  the  Jury  to  determine.  Choate 
V.  Railway  Co.,  90  Tex.  88,  36  S.  W.  247.  37 
S.  W.  319 ;  Railway  Co.  v.  Klme,  94  Tex.  649, 
64  S.  W.  240;   Jo^e  t.  Irvine^  91  Tex.  582, 
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44  S.  W.  1050.  The  trial  court  did  not  err 
In  charging  the  Jury  as  set  forth  iu  the  para- 
graph of  the  charge  above  quoted. 

The  sixth  paragraph  of  the  charge  is  as- 
sailed as  error,  which  paragraph  is  as  fol- 
lows: "Again,  even  if  you  do  not  believe 
from  the  evidence  that  the  mail  crane  where 
It  stood  was  dangerous  to  deceased,  Williams, 
while  operating  the  engine,  and  yon  do  not 
believe  that  defendant  was  guilty  of  negli- 
gence iu  erecting  and  maintaining  said  mall 
crane  where  It  stood,  yet  if  you  believe  from 
the  evidence  that  the  defendant's  track  and 
roadbed  at,  along,  and  about  where  said  mall 
crane  stood  was  defective  and  out  of  repair, 
and  that  by  reason  of  such  defective  condl- 
tlpn,  if  any,  of  said  track  and  roadbed,  the 
same  was  dangerous  for  use  by  the  said  Rob- 
ert Lee  Williams  in  the  discharge  of  his  du- 
ties In  operating  an  engine  by  where  said 
mall  crane  stood,  and  If  you  further  believe 
from  the  evidence  that  in  permitting  said 
track  and  roadbed  to  be  defective  and  out  of 
repair  the  defendant  was  guilty  of  'negli- 
gence,' as  this  term  has  been  hereinbefore  de- 
fined to  you,  and  if  you  further  believe  from 
the  evidence  that  such  negligence,  if  any, 
was  the  direct  and  proximate  cause  of  the 
death  of  said  Robert  Lee  Williams,  then  you 
will  find  for  plaintifTs  and  assess  their  dam- 
ages under  instructions  hereinafter  given,  un- 
less yon  find  for  the  defendant  under  other 
Instructions  given  you."  The  proposition  pre- 
sented is  that  the  evidence  in  this  case  was 
not  sufficient  to  authorize  the  submission  to 
the  Jury  of  the  issue  as  to  whether  the  al- 
leged defect  in  the  track  did  in  fact  cause 
the  death  of  Williams.  To  find  that  it  did  it 
will  be  necessary  to  base  a  presumption  upon 
a  presumption,  which  Is  not  permissible. 
This  contention  Is  not  sustained. 

The  witness  Kern  testified:  "I  made  an 
examination  of  the  ties  to  see  their  condi- 
tion, also  the  rails,  and  found,  at  a  point 
about  a  foot  and  a  half  north  of  a  line  di- 
rectly east  from  the  base  of  the  mall  crane 
to  th'e  track,  one  tie  that  was  very  rotten  on 
the  west  end.  It  was  rotten  right  under 
where  the  rail  crosses  It  and  bad  a  piece 
broken  out  of  it  about  2^4  inches  or  3  inches 
square  and  about  18  inches  long  from  the 
rail  clear  out  to  the  end  of  the  tie.  At  7% 
feet  north  of  the  mall  crane  there  was  an- 
other tie  that  was  very  rotten  right  imme- 
diately under  the  rail,  but  not  broken.  At 
12  feet  north  there  was  another  very  rotten 
tie  with  a  similar  piece  broken  out  like  the 
first  one  described.  As  to  the  condition  of 
the  spikes  along  about  the  location  of  the 
mall  crane  on  the  inside  of  the  west  rail  for 
a  distance  of  about  20  feet,  there  wasn't  a 
single  spike  that  clamped  the  rails  down,  by 
which  I  mean  that  the  heads  were  not  driv- 
en down  close  against  the  iron.  On  the  out- 
side of  that  rail  only  part  of  them  were 
driven  down.  The  spikes  to  the  rotten  ties 
projected  up  from  an  Inch  and  a  half  to  two 
inches  above  that  iron  piece.    The  rails  bad 


cut  down  into  the  ties  some,  from  a  quarter 
to  a  half  inch."  The  engine  which  Williams 
was  operating  at  the  time  of  his  injury  was 
No.  536,  and  weighed  140  tons.  There  was 
expert  testimony  that  the  condition  of  the 
trade  as  testified  to  b.v  the  witness  Kern 
would  cause  an  engine  weighing  ;140  tons  to 
roll  or  sway  on  its  springs  so  that  at  the 
crane  the  cab  of  the  engine  would  have  ex- 
tended out  12  inches  closer  to  the  crane  than 
it  would  if  standing  perpendicular.  This 
testimony  was  uncontradicted.  This  being 
true,  the  cab  was  brought  so  as  to  almost  or 
quite  come  in  collision  with  the  extended 
arm  of  the  mall  crane.  This  evidence  raised 
an  issue  for  the  Jury  to  say  whether  the  con- 
dition- of  the  track  constituted  n^llgence, 
and,  if  so,  whether  such  negligence  was  the 
cause  of  the  injury  to  deceased. 

Complaint  Is  made  in  the  third  assignment 
of  the  court's  refusal  to  give  appellant's 
special  charge  Instructing  a  verdict  for  de- 
fendant. It  is  contended  that  the  undisput- 
ed evidence  in  this  case  showed  that  Wil- 
liams' death  was  caused  by  the  act  of  the 
postmaster,  Roberts,  in  leaving  the  mall  on 
the  arm  of  the  crane  extended  toward  the 
track  while  a  freight  train  was  passing,  and. 
there  being  no  attempt  either  in  the  plead- 
ing or  the  evidence  to  hold  appellant  liable 
for  such  act  the  Jury  should  have  been  in- 
structed to  return  a  verdict  in  its  favor. 
There  was  no  Issue  In  the  pleadings  of  any 
negligence  on  the  part  of  the  postmaster.  The, 
evidence  shows  that  at  Penlel  there  is  no  sta- 
tion, no  passenger  depot,  and  that  passenger 
trains  do  not  stop  there,  and,  in  the  absence 
of  these  and  of  testimony  to  the  contrary,  It 
may  be  Inferred  that  there  is  no  telegraph 
station,  whereby  the  postmaster  might  be  no- 
tified in  the  event  the  mail  train  was  late.  The 
north-bound  train  which  carries  the  mail  was 
due  there  at  1.30  p.  m.  The  postmaster  put 
out  the  mall  on  the  crane  at  1:15  p.  m.  Tbe 
north-bound  train  was  late.  In  our  opinion 
it  cannot  be  said  that  the  act  of  Roberts  In 
putting  out  the  mall  15  minutes  before  the 
mall  train  was  due,  not  knowing  that  the 
train  was  behind  time,  was  negligence;  but, 
if  it  was,  then  the  injury  to  Williams  re- 
sulted from  such  negligence  concurring  with 
the  negligence  of  appellant  in  erecting  the 
mail  crane  too  close  to  the  track.  If  an 
accident  occurs  from  two  causes,  both  due 
to  negligence  of  different  persons,  but  to- 
gether the  efildent  cause,  then  all  the  per- 
sons whose  acts  contribute  to  the  accident 
are  liable  for  an  injury  resulting,  and  the 
negligence  of  one  furnishes  no  excuse  for 
the  negligence  of  the  other.  Markham  ▼. 
Nav.  Co.,  73  Tex.  247,  11  S-  W.  131;  Railway 
Co.  v.  McWhirter,  77  Tex.  35«,  14  S.  W.  2tt, 
19  Am.  St.  Rep.  755.  The  freight  train  up- 
on which  Williams  was  engineer  was  going 
south.  Williams  had  Just  turned  on  the  in- 
jector, an  apparatus  which  throws  water 
from  the  tender  into  the  boiler.  A  pnrt  of 
this  apparatus  Is  on  the  outside  of  the  en- 
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gine,  and  there  is  an  overflow  so  tbat  a  man 
can  look  at  It  from  the  outside  and  see  If  it 
Is  working  all  right.  Williams  had  turned 
on  the  Injector  and  had  his  head  out  of  the 
window  watching  to  see  if  it  Svas  working 
properly.  While  in  this  position  his  head 
was  struck  by  the  mail  crane,  and  be  was 
instantly  killed.  The  court  did  not  err  in 
refusing  to  instruct  a  verdict  for  defendant 

Error  is  assigned  to  the  ninth  and  tenth 
paragraphs  of  the  charge  of  the  court,  which 
rend  as  follows:  "(9)  If,  under  the  foregoing 
instructions,  you  find  for  the  plaintilts,  then 
you  will  apportion  the  amount  so  found 
among  them  in  such  sums  as  you  may  deter- 
mine each  is  entitled  to  receive;  and  you 
are  instructed  that  the  measure  of  damages, 
if  you  find  for  plaintiffs,  is  such  sum  as  you 
find  and  believe  from  the  evidence  to  be  the 
present  worth  or  value  of  the  pecuniary  aid. 
If  any,  that  you  believe  from  the  evidence 
plaintUfs  had  a  reasonable  expectation  that 
the  said  Robert  Lee  Williams,  deceased, 
would  have  contributed  to  them  had  he  liv- 
ed. (10)  By  'pecuniary  aid'  Is  meant  not 
only  money,  but  everything  that  can  be  val- 
ued in  money,  and,  in  the  case  of  the  minor 
children,  indndes  the  reasonable  pecuniary 
value  of  the  nurture,  care,  and  education. 
If  any,  you  believe  troia  the  evidence  they 
would  have  received  from  the  said  Robert 
Lee  Williams,  deceased,  during  their  mi- 
nority had  he  lived.  If  you  find  for  plain- 
tiffs, you  will  not  allow  them  anything  for 
any  grief  or  sorrow  on  account  of  the  death 
of  the  said  Robert  Lee  Williams  or  for  the 
loss  of  his  society,  affection,  or  companion- 
ship." The  contention  is  that  the  measure 
of  damages  in  a  death  case  is  not  the  pe- 
cuniary aid  plaintiffs  reasonably  expect  to 
receive,  but  it  is  such  a  sum  as  will  com- 
pensate for  the  pecuniary  benefits  which  the 
Jury,  under  the  evidence,  find  it  reasonably 
probable  that  plaintiffs  would  have  received. 

At  the  time  of  his  injury,  Williams  was 
an  engineer  operating  a  freight  engine  for 
appellant.  He  had  been  in  this  position  one 
month.  Prior  to  this  he  had  for  about  six 
years  been  a  fireman.  He  was  31  years  old 
at  the  time  of  his  death.  He  left  a  wife  and 
three  children,  Annie,  Mildred  Lee,  and  Rob- 
ert Lee;  the  last  having  been  born  after  his 
death.  As  fireman  he  earned  about  $70  per 
montli.  The  earnings  of  an  engineer  are 
about  from  $165  to  $175  per  mouth.  The 
charges  complained  of  are  substantially  the 
same  as  that  approved  by  the  Supreme  Court 
In  Railway  Oo.  v.  McVey,  87  S.  W.  320,  and 
by  the  Court  of  Civil  Appeals  for  the  First 
District  in  Railway  Co.  v.  Rutland.  101  S. 
W.  533,  in  which  case  a  writ  of  error  was 
refused.  The  charges  announce  correct  prop- 
ositions of  law.  They  limit  the  recovery  of 
appellees  to  the  present  worth  or  value  of 
the  pecuniary  aid  tbat  the  Jury  mig!it  l>e- 
lieve  from  the  evidence  plaintiffs  had  a  rea- 
sonable expectation  that  the  deceased  would 
have  contributed  to  them  had  he  lived,  and 


expressly  excluded  any  allowance  for  grief, 
sorrow,  loss  of  society,  affection,  and  com- 
panionship. 

Again,  the  contention  Is  made  tbat  a 
charge  upon  the  measure  of  the  damages  in 
a  death  case  is  too  broad,  which  instructs 
a  Jury  that  the  pecuniary  aid  which  the 
plaintiffs  are  entitled  to  recover  Included 
everything  that  can  be  valued  In  money  ex- 
cept grief  or  sorrow  and  loss  of  society,  af- 
fection, and  companionship.  The  allegations 
in  appellees'  petition  were  sufficiently  broad 
to  cover  all  pecimlary  loss  to  them,  and  the 
court's  charge  being  a  sound  general  propo- 
sition of  law.  If  appellant  desired  any  lim- 
itations thereon,  it  was  its  duty  to  ask  the 
necessary  instruction,  and,  having  failed  to 
do  so,  cannot  now  complain.  Railway  Co. 
V.  McDuffey  (Tex.  Civ.  App.)  109  S.  W.  1104. 

The  sixth  assignment  of  error  is  the  refus- 
al to  give  appellant's  special  charge  reading 
as  follows:  "In  this  case  you  are  instructed 
that  if  you  believe  from  the  evidence  that 
the  deceased  knew  that  there  were  mail 
cranes  situated  along  by  and  near  defend- 
ant's track  the  distance  that  this  one  was 
from  the  track,  and  knew  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  the 
position  of  this  crane,  and  if  you  further 
believe  from  the  evidence  that  the  defend- 
ant was  not  guilty  of  negligence  in  respect 
to  the  condition  of  the  track,  but  that  the  de- 
ceased was  injured  by  reason  of  looking  out 
of  the  cab  of  his  engine  when  passing  this 
crane,  he  assumed  the  risk  of  such  act  at 
such  time  and  you  will  return  a  verdict  in 
favor  of  defendant."  This  charge  was  prop- 
erly refused.  It  Is  not  correct  In  tbat  it 
wholly  ignores  the  question  as  to  whether 
deceased,  as  a  person  of  ordinary  care,  would 
have  continued  in  the  service  with  a  knowl- 
edge of  the  defective  dangerous  contrivance 
which  the  evidence  showed  was  erected  by 
appellant.  Laws  1005,  p.  38C,  c.  163;  Rail- 
way Co.  V.  Foth  (Tex.  Civ.  App.)  100  S.  W. 
ITl;  Railway  Co.  v.  Barwick  (Tex.  Civ.  App.) 
110  S.  W.  953;  Railway  Co.  v.  Bailey  a'ex. 
Civ.  App.)  115  S.  W.  601. 

These  remarks  apply  also  to  the  seventh 
assignment  of  error,  which  complains  of  the 
refusal  to  glvie  appellant's  special  charge  No. 
4,  and  said  assignment  is  overruled. 

Error  is  assigned  to  the  court's  refusal  to 
give  appellant's  special  charge  reading  as 
follows:  "In  this  case  you  are  instructed 
that  If  you  believe  from  the  evidence  that 
there  were  some  defective  ties  In  the  track 
near  and  north  of  the  crane,  yet  If  you  fur- 
ther l)elleve  from  the  evidence  that  the  track 
was  level  and  had  no  low  places  in  it,  and 
was  reasonably  safe  for  the  passage  of  trains 
like  the  one  deceased  was  on,  you  cannot  find 
for  plaintiffs  on  the  issue  of  the  defective 
tracks."  E.  Royse,  an  experienced  engineer, 
testified:  "By  'level  track,'  I  mean  a  track 
tbat  is  level,  in  first-class  shape  and  solid. 
I  don't  mean  a  track  like  that    Where  there 
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Is  a  rotten  tie  It  is  bound  to  go  down  wben 
I  get  140-1'jn  engine  on  it."  This  charge  was 
properly  refused  because  misleading,  In  that 
the  evidence  showed  that,  while  the  track 
might  have  been  level,  it  was  in  such  condi- 
tion as  to  be  dangerous  for  the  operations  of 
engines  such  as  deceased  was  on  at  the  time 
of  his  death. 

Again,  the  court  In  Its  main  charge  In- 
structed the  jury  as  follows:  "Or  if  you 
believe  from  the  evidence  that  defendant's 
track  and  roadbed  at,  along,  and  about  where 
said  mall  crane  stood,  was  in  such  condition 
and  In  such  state  of  repair  as  an  ordinarily 
prudent  person  would  have  bad  and  kept  same 
under  the  same  or  similar  circumstances,  or  If 
you  find  and  believe  from  the  evidence  that 
said  track  and  roadbed  were  not  in  such  con- 
dition and  repair  as  an  ordinarily  prudent 
person  would  have  bad  and  kept  same  under 
the  same  or  similar  circumstances,  but  you  do 
not  brieve  from  the  evidence  that  Uie  de- 
fective condition  ox  said  track  and  roadbed, 
if  you  find  same  were  defective,  was  the 
proximate  cause  of  the  death  of  the  said 
Robert  Lee  Williams,  you  will  find  for  the 
defendant  as  to  this  Issue."  The  main 
charge  suf9£iently  embodied  the  proposition 
embraced  in  the  requested  charge. 

Error  la  assigned  to  the  refusal  of  appel- 
lant's requested  charge  reading  as  follows: 
"In  this  case  you  are  Instructed  that  al- 
though you  may  believe  from  the  evidence 
that  the  track  was  defective  by  reason  of 
having  some  rotten  ties  in  the  same  and  by 
reason  that  some  of  the  spikes  being  pulled 
up  and  standing  up  from  the  rails,  yet  you 
cannot  find  for  the  plalntlffig  on  the  Issue  of 
the  defective  track,  unless  you  further  be- 
lieve that  a  person  of  ordinary  care  would 
have  considered  a  track  in  that  condition 
unsafe  for  the  passage  of  trains  like  that 
of  deceased,  and  unless  you  further  believe 
that  said  track  had  been  In  that  condition 
for  such  a  length  of  time  that  a  person 
of  ordinary  care  would  have  known  It  and 
remedied  the  defects,  and  unless  you  further 
believe  that  the  condition  of  said  track  was 
the  proximate  cause  of  the  injuries  received 
by  deceased."  The  proposition  presented  Is 
that  the  employer  is  not  liable  to  the  employs 
for  an  Injury  caused  by  a  defect  In  the  prem- 
ises unless  the  defect  be  such  that  a  man  of 
ordinary  prudence  would  have,  before  the 
Injury,  regarded  as  sufficient  to  probably 
cause  Injury  to  the  employ^  from  the  causes 
and  in  the  manner  the  one  in  question  was 
Inflicted.  This  charge.  In  so  far  as  it  sub- 
mitted to  the  jury  the  question  as  to  wheth- 
er the  track  was  in  such  condition  as  an 
ordinarily  prudent  person  would  have  had 
and  kept  It,  and  as  to  whether  the  condition 
of  the  track  was  the  proximate  cause  of  the 
accident,  was  sufficiently  embraced  in  the 
court's  charge.  H.  N.  Newman,  appellant's 
road  master,  having  charge  of  this  portion 
of  Ite  track,  testified  that  during  May,  1907, 
he  was  over  and  Inspected  this  particular 


piece  of  track  two  or  three  times  a  week, 
sometimes  on  a  hand  car,  and  Bometlmes  on 
the  train,  and  sometimes  on  his  gasoline  mo- 
tor car.  O.  S.  Sberrell  testified  for  defend- 
ant that  be  was  section  foreman,  having 
charge  of  the  particular  piece  of  track  where 
this  accident  happened,  and  that  it  was  his 
duty  to  repair  the  track  and  keep  it  in  prop- 
er condition,  and  that  he  was  over  the  track 
most  every  day.  This  evidence  was  suffi- 
cient to  show  that  appellant  Imew  of  the 
bad  condition  of  this  track,  or  in  the  exercise 
of  ordinary  care  should  have  known  there- 
of. The  testimony  of  appellees  shows  a  con- 
dition which  was  open  and  easily  discover- 
able on  ordinary  Inspection,  and  it  could  not 
be  heard  to  say  that  it  did  not  Imow  thereof, 
or  had  not  bad  an  opportunity  to  know,  or 
that  in  the  exercise  of  ordinary  care  it 
should  not  have  Icnown.  Its  liability  was  the 
same  whether  it  knew  of  Its  condition,  or 
whether  in  the  exercise  of  ordinary  care  it 
should  have  known  thereof. 

It  is  contended  that  the  court  erred  in 
permitting  the  witness  J.  E.  Kern  to  testily 
on  direct  examination,  in  behalf  of  plalntiffa, 
as  follows:  That  on  December  12,  1907,  he 
examined  the  ties  In  defendant's  track  at 
and  near  the  mail  crane  and  at  a  point  about 
VA  feet  north  of  the  base  of  the  mall  crane^ 
and  found  one  tie  that  was  very  rotten  at 
the  west  end,  rotten  right  under  where  the 
rail  crosses  It,  and  having  a  piece  broken 
out  of  It  2  or  8  Inches  square  and  IS  inches 
long;  also,  at  a  point  7^  feet  north  of  the 
crane  found  another  tie  very  rotten  right  un- 
der the  rail,  that  at  a  point  12  feet  north 
there  was  another  very  rotten  tie  with  a 
piece  broken  out  of  It  like  the  first  one, 
that  along  about  the  location  of  the  mail 
crane  on  the  inside  of  the  west  rail  for  a 
distance  of  about  20  feet  there  was  not  a 
single  spike  that  clamped  the  rails  down, 
tbat  was  driven  down  close  against  the  Iron, 
and  that  on  the  outside  of  the  rail  only  a 
part  of  them  were  driven  down,  that  the 
spikes  In  the  rotten  ties  projected  np  from 
1%  to  2  inches  above  the  iron  pieces,  and 
that  the  rails  had  cut  down  Into  the  ties 
at  some  places  from  ^  of  an  Inch  to  1V& 
Inches.  The  proposition  presented  Is  that 
evidence  tbat  three 'ties  In  a  railroad  track 
were  defective,  and.  spikes  not  tightly  driven 
down  in  December,  is  too  remote.  Irrelevant, 
and  immaterial  to  prove  the  condition  of 
the  track  in  the  preceding  May;  many  trains 
having  each  day  passed  over  the  track  dur- 
ing the  interval. 

The  court,  in  approving  the  bill  of  excep- 
tion preserving  the  ruling,  qualified  the  same 
as  follows:  H.  M.  Jackson  testified  that  In 
May,  October,  and  December,  1907,  he  was 
familiar  with  the  track  where  Williams  was 
killed.  He  further  testified:  "In  May  of  last 
year,  and  for  some  time  before  that,  I  had 
been  in  the  habit  of  passing  back  and  forth 
at  that  place  quite  frequently  and  continued 
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to  do  so  afterwards.  I  still  walk  along  there 
frequently  and  notice  no  change  In  the  track. 
It  Is  in  about  the  same  condition  It  was  In 
May  of  last  year  (1907).  In  October  and 
December  of  last  year,  so  far  as  I  can  see. 
It  was  In  the  same  condition  that  It  was  in 
May."  The  witness  M.  A.  Roberts  testified: 
"In  passing  back  and  forth  over  the  track 
from  the  post  office  up  to  the  mall  crane 
prior  and  up  to  the  time  Williams  was  kill- 
ed, I  observed  to  some  ezteht  the  condition 
of  the  track  and  roadbed,  their  general  con- 
dition. I  know  Mr.  Kern,  and  was  with 
him  on  the  10th  of  December  when  he  made 
some  measurements  there  and  when  he  made 
some  observation  of  the  ties  when  we  were 
there.  As  far  as  I  observed  and  could  tell, 
I  couldn't  see  any  change  to  amount  to  any- 
thing in  the  condition  of  the  track,  roadbed, 
ties,  etc..  at  the  time  Mr.  Williams  was  kill- 
ed as  compared  to  the  condition  at  the  time 
we  made  these  measurements.  There  was 
very  little  dUFerence  In  the  condition  of  the 
track,  etc.,  the  10th  of  December  than  it 
was  at  the  time  of  the  accident."  There  be- 
ing evidence  that  the  track  was  in  the  same 
condition  in  December  that  it  was  at  the 
time  of  the  happening  of  the  accident,  there 
was  no  error  in  admitting  the  testimony  com- 
plained of  In  this  assignment  Again,  the 
objection  to  this  evidence  seems  to  go  to  its 
weight  rather  than  its  admissibility.  Rail- 
way Co.  ▼.  Beam  (Tex.  Civ.  App.)  80  S.  W. 
411;  Railway  Co.  v.  Johnson,  83  Tex.  628, 
19  8.  W.  151. 

Error  Is  assigned  to  the  admission  of  the 
evidence  of  M.  A.  Roberts  on  direct  exami- 
nation: That  be  was  present  with  J.  E. 
Kern  at  the  time  the  said  Kern  made  an 
examination  of  the  track  and  mall  crane  at 
Penlel  on  December  12,  1907;  that  he  had 
been  constantly  about  that  place  and  was  ae- 
goalnted  with  defendant's  track  in  the  neigh- 
borhood of  the  crane,  and  had  been  for  sev- 
eral years  prior  to  the  time  the  examination 
was  made;  and  that  as  far  as  he  observed 
and  could  tell  he  couldn't  see  any  change  to 
amount  to  anything  in  the  condition  of  the 
track,  roadbed,  and  ties  at  the  time  Mr.  Wil- 
liams was  killed  as  compared  with  the  con- 
dition of  the  same  at  the  time  the  measure- 
ments and  observations  by  Mr.  Kern  and 
himself  were  made.  It  is  contended  that 
appellees'  case  depending,  as  it  did,  upon 
three  particular  ties  in  the  track  being  in 
the  same  condition  in  May  that  they  were 
found  to  be  In  the  following  December,  in 
order  to  produce  the  motion  in  the  engine 
which  it  is  claimed  caused  the  Injury,  testi- 
mony of  a  witness  as  to  the  general  similar- 
ity of  conditions  on  the  two  dates  without 
reference  to  these  particular  ties  was  irrele- 
vant and  immaterial.  These  objections  go  to 
the  weight  of  the  evidence  rather  than  Its 
admissibility.  Again,  similar  evidence  hav- 
ing been  admitted  without  objection  from  the 


witnesses  Jackson  and  Nix,  the  admission  of 
the  testimony  cranplalned  of,  if  error,  was 
harmless. 

Again,  it  is  contended  that  the  court  erred 
in  permitting  the  witness  Roberts  to  testify 
that  on  December  10,  1907,  he  noticed  an  en- 
gine when  it  went  over  the  track,  and  that 
it  rocked  some  along  there,  that  he  got  down 
In  front  of  the  engine  to  see  if  it  ran  level', 
and  he  could  tell  that  it  wabbled  a  little,  but 
that  he  never  noticed  the  track.  If  there 
was  any  error,  and  we  see  none,  in  admitting 
this  evidence,  it  was  harmless.  The  undis- 
puted evidence  showed  that  with  the  track 
in  good  condition,  the  engine  would  sway 
something  like  4  inches.  The  evidence  also 
showed  that  If  the  track  was  in  the  condi- 
tion shown  by  appellees'  testimony,  there 
would  have  been  a  sway  of  at  least  12  inches. 
It  was  competent  to  show  this  fact  whether 
the  track  was  good  or  bad  as  bearing  on  the 
negligence  of  appellant  in  placing  the  mall 
crane  at  the  distance  it  had  from  the  track. 
If  it  was  competent  for  an  engineer  to  state 
his  opinion  as  to  the  number  of  inches  an 
engine  would  rock  or  sway  when  the  track 
was  in  ordinary  or  reasonably  good  repair, 
then  it  was  also  competent  for  a  witness 
who  had  observed  an  engine  passing  this 
point  to  testify  as  to  what  he  observed  in 
this  regard. 

Various  assignments  of  error  complain  in 
different  form  of  the  verdict  and  judgment 
as  excessive  and  without  sufficient  evidence 
to  support  the  same.  These  assignments  are 
not  sustained.  Robert  Lee  Williams  at  the 
time  of  his  death  was  81  years  old  with  a 
life  expectancy  of  33.72  years.  He  was  a 
strong,  sober,  healthy  man;  was  industrious, 
of  good  business  habits  and  devoted  to  his 
family.  He  left  a  wife  28  years  old  and 
three  children,  aged,  respectively,  10,  3,  and 
1,  years.  Be  was  occupying  a  position  pay- 
ing on  the  average  from  $1G5  to  $175  per 
month.  He  did  not  drink,  did  not  use  to- 
bacco, and  was  saving  in  his  personal  ex- 
penses. The  evidence  was  sufficient  to  sup- 
port the  verdict  and  judgment  Railway  Co. 
V.  Davenport  (Tex.  Civ.  App.)  110  S.  W.  150 ; 
Railway  v.  Mitchell  (Tex.  Civ.  App.)  107  S. 
W.  374;  Railway  Co.  v.  Kelly,  34  Tex.  Civ. 
App.  21,  80  S.  W.  1078 ;  Railway  Co.  v.  BaU- 
ey  (Tex.  av.  App.)  115  S.  W.  601. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 


MISSOURI.  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

RIVERHEAD  FABM.f 

(C!ourt  of  Civil   Appeals   of  Texas.     Feb.   11, 

1909.    Rehearing  Denied  March  25,  1909.) 

1.  RAII.B0AD8  (8  114*)— Injuries  fbom  Con- 
struction— Actions — Basis  or  Judgment. 
In   an  action   against  a   railroad   company 
for  damage  to  crops  resulting  from  failure  to 
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jnaintain  proper  drainage,  the  court  found  that 
the  surface  water  flowed  Across  the  land  before 
the  road  was  constructed,  leaving  it  drained 
irithin  2  to  12  hours  after  each  rainfall,  and 
that  no  drains  were  constructed  before  the  road 
was  built,  and  thereafter  the  roadbed  formed  a 
dam  80  as  to  impound  the  water  of  the  land 
and  injure  plaintiff's  onion  crop,  the  drains  and 
sluices  constructed  by  the  company  being  in- 
adequate to  drain  the  land,  and  judgment  was 
given  for  plaintiff.  Held,  that  the  findings 
showed  that  the  judgment  was  based  upon  de- 
fendant's duty  to  construct  culverts,  as  required 
by  Mcllwaine's  Dig.  St.  art.  4436,  and  not  upon 
the  breach  by_  the  company  of  any  contract  to 
construct  drains. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  {  371;   Dec.  Dig.  <i  114.»] 

2.  Railboads  ({  114*)— Injuries  fbou  Cor- 
eTBuorioN— Plkadino— Gbound  of  Action 
— Statutoby  Liability. 

A  petition  alleged  that  plaintiff  was  the 
owner  of  irrigable  land,  and  that  defendant 
agreed,  as  a  part  of  the  consideration  for  the 
conveyance  or  a  strip  thereof  to  it  for  a  road- 
.bed,  to  maintain  all  drainage  and  irrigation 
ditches,  but  that,  in  constructing  its  road,  de- 
fendant wrongfully  and  tortiously  failed  to  con- 
struct sluices  and  culverts  for  the  necessary 
drainage.  Held,  that  the  cause  of  action  was 
not  based  on  breach  of  contract  but  on  defend- 
ant's duty,  under  Mcllwaine's  Dig.  St.  art.  4436, 
-to  construct  necessary  sluices  and  culverts. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  {  308;    Dec.  Dig.  i  114.*] 

A  Railboads  (§  72*)— Convetance  of  Right 
OF  Wat  —  Dbainagk  —  Waives  of  Stato- 
TOBY  Duty. 

Recitals,  in  a  conveyance  of  land  to  a 
Tailroad  company  for  its  roadbed,  that  the  com- 
pany, in  consideration  of  the  conveyance,  agreed 
to  maintain  in  good  condition  all  drainage  ditch- 
es, etc.,  so  long  as  they  were  deemed  necessary 
by  the  grantor,  did  not  constitute  a  waiver  by 
the  grantor  of  the  company's  duty  to  construct 
.necessary  culverts  or  sluices,  as  required  by 
Mcllwaine's  Dig.  St.  art.  443G,  but  merely  add- 
ed the  further  duty  of  maintaining  the  then 
existing  ditches. 

[EM.   Note. — For  other  cases,  see   Railroads, 
Cent.  Dig.  {  173 ;    Dec  Dig.  §  72.*] 

-4.  Railroads  (|  72*)- Conveyance  of  Right 
OF  Wat— Release  of  Dakages— Consideb- 

▲TION. 

A  consideration  was  necessary  fo  sustain 
-a  contract  by  a  landowner,  upon  convening  a 
tract  for  a  railroad  right  of  way,  releasing  his 
right  to  recover  damages  from  the  railroad  for 
its  failure  to  discharge  its  statutory  duty  to 
construct  necessary  ditches  for  drainage  of  the 
adjacent  land. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  iS  168.  176 ;   Dec.  Dig.  f  72.*] 

6.  Dakages  (S  112*)— Measure- Injubies  to 

Cbops. 

In  an  action  for  the  destruction  and  in- 
jury of  an  onion  crop,  plaintifTs  measure  of 
damages  was  the  market  value  of  the  part  of 
the  crop  destroyed  when  it  was  destroyed,  at 
the  nearest  market,  and  the  difference  between 
the  market  value  at  that  place  of  the  part  mere- 
ly injured,  immediately  before  it  was  injured, 
and  its  market  value  there  immediately  there- 
after. 

[Ed.    Note.— For   other   cases,    see    Damages, 
Cent.  Dig.  H  281,  282;    Dec.  Dig.  §  112.*] 

8.  Davaobs  ({  174*)— Evidence— Aduissibil- 
itt— injuby  to  okop3. 

In  determining  the  market  value  of  a  crop 
immediately  before  and  after  it  was  injured  or 
destroyed,  evidence  was  admissible  to  show  the 


prolMible  yield  under  proper  cultivation,  the  ex- 
pense of  cultivation,  and  the  value  of  the  crop 
when  matured  and  marketable,  as  well  as  the 
cost  of  preparation  and  transportation  to  mar- 
ket. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  464;    Dec.  Dig.  {  174.*] 

7.  Dauages  (I  222*)— Assessment— FiNDiRoa 

— Measube  of  Damages. 

In  an  action  for  the  destruction  of,  and 
injury  to,  an  onion  crop,  evidence  of  the  prob- 
able yield  under  proper  cultivation,  the  expense 
of  cultivation,  the  value  of  such  yield  when 
matured  and  marketable,  and  the  cost  of  prep- 
aration and  transportation  to  market,  being  ad- 
missible in  determining  the  market  value  of  the 
crop,  that  the  court  set  out  such  evidence  in 
its  findings,  and  indicated  that  he  was  controlled 
by  it,  did  not  show  that  he  resorted  to  an  im- 
proper measure  of  damages. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  565;   Dec.  Dig.  f  222.*] 

Appeal  from  District' Court,  Hays  County; 
Ia  M.  Moore,  Judge. 

Action  by  the  Riverhead  Farm  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  appeal  is  from  a  Judgment  In  favor 
of  appellee  against  appellant  for  the  sum  of 
$13,763.53. 

Appellee,  plaintiff  below,  alleged:  That  It 
was  the  owner  of  a  tract  of  land  near  San 
Marcos;  that  by  means  of  ditches,  etc.,  said 
land  had  been  prepared  for  irrigation  and 
was  in  a  very  high  state  of  cultivation;  that 
it  had  conveyed  to  appellant,  for  use  as  a 
right  of  way  for  its  railroad  in  making  a  con- 
nection with  another  railroad,  a  narrow 
strip  across  said  land;  and  that,  as  a  part 
of  the  consideration  for  such  conveyance, 
appellant  had  agreed  "to  maintain  in  good 
condition  all  drainage  and  irrigation  ditches 
then  existing  on  said  land,  so  long  as  the 
same  may  be  necessary  for  the  proper  use 
of  the  lands  of  plaintiff  laying  upon  either 
side  of  said  connecting  tract,  for  Irrigation 
purposes."  Appellee  further  alleged  that  ap- 
pellant, in  constructing  its  railroad  across 
said  tract  of  land,  wrongfully  and  tortiously 
failed  to  first  construct  sluices  and  culverts 
required  for  the  necessary  drainage  thereof 
by  the  natural  lay  of  the  land,  and  never 
afterwards  constructed  such  necessary  sluices 
and  culverts,  but,  on  the  contrary,  "wrong- 
fully and  tortiously  neglected  to  do  so."  and 
that,  as  it  was  constructed  on  said  right  of 
way,  appellant's  roadbed  intercepted  the  nat- 
ural flow  of  surface  waters  across  said  land, 
operating  in  effect  as  a  dam,  "catching,  hold- 
ing, and  impounding  the  surface  waters  as 
they  reached  it,  and  causing  them  to  flood 
large  portions  of  said  land."  on  which  it 
was  alleged  appellee  bad  growing  a  crop  of 
onions.  And  appellee  further  alleged  that 
as  a  result  of  such  waters  being  so  impound- 
ed, about  15  acres  of  the  land  on  which  the 
onions  were  growing  were  so  flooded  and 
kept  submerged  with   water  as  to  almost 
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vlaolly  destroy  its  said  crop  of  onions  there- 
on, to  Its  damage  in  the  sum  of  $25,000. 

The  trial  was  before  the  court  without 
a  Jury.  From  the  evidence  heard  by  him, 
the  court  found  as  facts:  That  because  of 
the  natural  lay  of  the  Holland  and  adjacent 
tracts.  Including  an  area  of  over  300  acres, 
surface  water  originating  on  such  area  be- 
fore appellant's  railroad  was  constructed 
across  said  Holland  tract,  flowed  across  the 
part  of  same  on  which  appellee's  onion  crop 
was  growing,  leaving  the  land  effectually 
drained  within  from  2  to  12  hours  after  each 
rainfall,  according  to  the  quality  of  rain  fail- 
ing In  each  Instance.  That  t>efore  construct- 
ing its  railroad  across  said  land,  appellant 
did  not  first  construct  such  culverts  and 
sluices  as  the  natural  lay  of  the  land  re- 
quired for  Its  necessary  drainage  after  the 
construction  of  said  railroad.  That  such 
necessary  sluices  and  culverts  were  not 
thereafterwards,  and, before  appellee  suffer- 
ed the  damages  sought  to  be  received,  con- 
structed by  appellant,  though  it  did  con- 
struct a  culvert  and  sluices  which  were 
wholly  Inadequate  for  such  necessary  drain- 
age. That  as  said  railroad  was  so  construct- 
ed and  maintained  across  said  land,  its  bed 
operated  as  a  dam.  Intercepting  the  natural 
flow  of  surface  waters,  and  catching,  hold- 
ing, and  impounding  the  same  on  the  land. 
That  about  April  25,  1907,  appellee  had 
growing  on  the  land  across  which  appel- 
lant's said  railroad  had  been  constructed  a 
crop  of  onions,  then  almost  matured  and  In 
a  "most  favorable  and  promising  condition." 
That  on  or  about  said  day  in  April  there  was 
a  heavy  fall  of  rain  on  said  drainage  area. 
That  the  flow  of  surface  water  on  said  area 
across  said  15  acres,  according  to  the  natural 
lay  of  the  land,  was  intercepted  by-  appel- 
lant's said  roadbed  where  it  crossed  said  15 
acres,  and  was  held  and  impounded  on  the 
upper  side  of  said  roadbed,  thereby  sub- 
merging, and  keeping  submerged  for  a  pe- 
riod of  from  24  to  72  hours,  the  portion  of 
said  15  acres,  to  wit,  about  11  acres,  lying 
on  said  upper  side  of  said  railroad.  That 
while  said  surface  water  was  so  Impounded, 
It  slowly,  but  continuously,  passed  from 
said  upper  side  to  the  lower  side  of  said 
roadbed,  and  so  kept  the  remainder  (about 
4  acres)  of  said  15  acres  of  land,  lying  on 
the  lower  side  of  said  roadbed,  continually 
flooded  and  saturated  with  said  water.  That 
on  or  about  May  8,  1907,  and  on  or  about 
June  7,  1907,  other  rains  fell  upon  said  area, 
when  said  land  was  again  in  like  manner 
flooded  and  submerged.  That  on  each  occa- 
sion referred  to  when  surface  water  was  im- 
pounded upon  said  land,  the  same  would,  but 
for  the  presence  of  said  roadbed,  because  of 
the  natural  lay  of  the  land,  have  passed 
over  and  away  from  said  15  acres  without 
injury  to  the  crop  growing  thereupon.  That 
because  said  water  was  so  Impotmded,  flood- 
ing and  submerging  the  crop  growing  there- 
upon at  and  for  the  length  of  time  stated,  the 


greater  part  of  said  crop  was  destroyed,  and 
the  market  value  of  the  part  not  destroyed 
was  greatly  depreciated.  That  the  failure  of 
appellant  to  provide  such  necessary  culverts 
and  sluices  for  Its  roadbed  was  the  proxi- 
mate cause  of  said  injuries  to  said  crop. 
That  had  said  onion  crop  not  been  so  in- 
jured, it  would  have  yielded  at  its  maturity 
an  average  of  44,000  pounds  per  acre  for  the 
entire  15  acres,  or  an  aggregate  of  660,000 
pounds  of  onions,  which,  at  50  pounds  to  the 
crate,  would  be  13,200  crates.  That  the  mar- 
ket value  of  same  at  San  Marcos  at  their 
maturity  would  have  been  $1.75  per  crate, 
or,  for  the  whole  number  of  crates,  $23,100. 
That  the  cultivation  of  said  onions  had  been 
completed  when  the  first  of  said  rains  fell. 
That  the  actual  cost  and  expense  of  gather- 
ing and  preparing  the  onions  for  maricet  f. 
o.  b.  cars  at  the  loading  station  would  have 
been  an  average  of  30  cents  per  crate,  or,  in 
the  aggregate,  $3.9C0,  which,  deducted  from 
the  $23,100,  representing  what  would  have 
been  the  market  value  of  the  crop  bnt  for 
its  destruction  and  Injury,  left  $19,140  as 
its  net  market  value.  That  the  part  of  the 
crop  damaged  but  not  destroyed  was  gather- 
ed and  marketed  by  appellee  at  an  expense 
of  $1,537.50,  and  brought  the  sum  of  $6,- 
913.71.  or,  less  such  expenses,  the  net  sum 
of  $5,376.47.  On  the  facts  so  found  by  the 
court,  he  concluded  as  a  matter  of  law  that 
appellee  was  entitled  to  recover  the  sum  of 
$23,100,  as  representing  what  would  have 
been  the  total  value  of  the  crop,  leas  $3,960, 
representing  what  would  have  been  the  cost 
of  gathering  and  marketing  the  entire  crop, 
and  less  the  further  sum  of  $5,376.47,  the 
net  proceeds  of  the  part  of  the  crop  gathered 
and  marketed,  or  the  sum  of  $13,763.53,  for 
which  amount  the  judgment  was  rendered. 

Fiset  &  McClendon,  for  appellant  O.  T. 
Brown,  for  appellee. 

WILLSON.  C.  J.  (after  stating  the  facts 
as  above).  In  Its  petition  appellee  alleged 
that  It  had  conveyed  to  appellant  a  right  of 
wny  for  its  railroad  over  and  across  the  15 
acres  of  land,  and  that,  as  a  part  of  the  con- 
sideration for  such  conveyance,  appellant  had 
agreed  "to  maintain  in  good  condition  all 
drainage  and  irrigation  ditches  then  existing 
on  said  land,  so  long  as  the  same  may  be  nec- 
essary for  the  proper  use  of  the  lands  •  •  • 
for  Irrigation  purposes."  On  the  trial  ap- 
pellee offered  no  evidence  In  support  of  said 
allegation  in  Its  petition,  but  appellant  offer-' 
ed,  and  the  court  admitted  as  evidence,  the 
instrument  evidencing  the  conveyance  to  it 
of  said  right  of  way,  containing  an  under- 
taking on  Its  part  substantially  as  alleged  in 
said  petition.  Apiiellant  now  insists  that  the 
findings  of  the  trial  court  show  the  judgment 
to  have  based  upon  its  failure  to  comply  with 
the  statute  requiring  it  before  constructing 
its  roadbed,  to  first  construct  "necessary  cul- 
verts or  sluices,  as  the  natural  lay  of  the  land 
requires,  for  the  necessary  drainage  thereof' 
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(Mcllwalne'g  Dig.  Tex.  St  art  USfS),  and 
tltat  Iiavlng  such  a  basis,  Instead  of  its  fail- 
ure to  comply  with  Us  contract  evidenced  by 
the  conveyance  to  It  of  the  right  of  way,  the 
Judgment  Is  erroneons.  We  think  it  is  obvi- 
ous that  the  basis  for  the  judgment  was  the 
court's  finding  that  appellant  had  failed  to 
discharge  the  duty  the  statute  Imposed  upon 
It  and  not  a  breach  of  Its  contract;  but  we 
do  not  think  It  follows  that  the  Judgment 
therefore  Is  erroneous.  The  cause  of  action 
set  up  in  appellee's  iwtltlon  was  not  appel- 
lant's breach  of  a  contract,  but  its  failure  to 
comply  with  the  requirements  of  the  statute, 
resulting  in  injury  to  appellee.  Appellant's 
answer  to  the  petition  was  a  general  denial. 
If,  without  pleading  it.  It  was  entitled  to  rely 
upon  a  contract  as  relieving  It  from  liability  to 
appellee  for  a  failure  to  comply  with  the  stat- 
ute, it  nevertheless,  on  that  account,  has  here 
no  right  to  complain,  because  It  appears  that 
It  did  not  prove  such  a  contract.  There  was 
nothing  in  the  recitals  in  the  conveyance  to  It 
from  appellee  showing  that  the  latter  had 
waived,  released,  or  in  any  manner  parted 
with  its  right  to  complain  of  a  failure  on  ai>- 
pellant's  part  when  constructing  its  roadbed, 
to  discharge  its  duty  under  the  law  to  con- 
struct as  a  part  of  such  roadbed  such  culverts 
or  sluices  as  the  natural  lay  of  appellee's 
land  rendered  necessary  for  the  drainage 
thereof.  The  recital  in  the  conveyance,  relied 
upon  by  appellant  to  support  Its  contention, 
evidenced  an  undertaking  on  its  part  in  con- 
sideration of  the  conveyance  made  to  it  of  the 
right  of  way,  "to  maintain  In  good  condition 
all  drainage  and  irrigation  ditches,  pipe  lines, 
canals,  and  crossings  now  existing,  so  long  as 
the  same  may  be  deemed  necessary  by  the 
party  of  the  first  part  (appellee),  and  from 
time  to  time  provide  and  thereafter  maintain 
such  additional  drainage  and  irrigation  ditch- 
es, pipe  lines,  canals,  and  crossings  as  may  be 
necessary  for  the  proper  use  of  the  lands  of 
the  parl7  of  the  first  part,  lying  upon  either 
side  of  said  connecting  tract  for  irrigation 
purposes."  Evidently  it  was  not  the  intention 
of  the  parties  that  the  undertaking  specified 
on  appellant's  part  was  to  so  operate  as  to  re- 
lieve it  of  the  consequences  to  appellee  of  a 
failure  to  perform  its  statutory  duty.  In- 
stead, we  think,  it  should  be  held  to  have  been 
intended  to  add  to  that  duty  the  further  duty 
to  maintain  in  good  condition  ditches,  pipe 
lines,  etc.,  then  existing  for  the  purix>Be  of 
Irrigating  the  land,  and  to  provide  and  after- 
wards maintain  such  additional  ditches,  pipe 
lines,  etc.,  as  might  become  necessary  for  that 
purpose.  For  discharging  Its  statutory  duty, 
appellant  had  no  right  to  exact  a  reward. 
For  releasing  its  right  to  recover  damages  it 
might  become  entitled  to  as  the  result  of  the 
failure  of  appellant  to  discharge  that  duty, 
appellee  was  entitled  to  exact  a  reward.  In 
fact  it  could  not  be  held  to  have  released  its 
rights  to  such  damages  in  the  absence  of 
proof  that  there  was  a  consideration  to  it 
for  such  a  release,    let,  if  the  undertaking 


on  appellant's  part  be  construed  as  a  release 
by  appellee  of  its  right  to  such  damages.  It 
would  appear  not  only  that  it  received  no  con- 
sideration for  same,  but  on  the  contrary,  tliat 
It  had  purchased  the  privilege  to  do  so  by  a 
conveyance  of  the  right  of  way  to  appellant 
It  Is  clear,  we  think,  that  the  court  did  not 
err  In  refusing  to  treat  the  suit  as  one  for 
damages  for  a  breach  by  appellant  of  its  un- 
dertaking in  the  contract  The  first  second, 
third,  fourth,  fifth,  and  sixth  assignments  of 
error  therefore  are  overruled. 

Appellant  further  insists  that  in  determin- 
ing the  amount  of  appellee's  damages  the 
court  resorted  to  another  measure  than  the 
one  authorized  by  the  law  to  be  used  in  thia 
case,  and  that  therefore  the  Judgment  Is  erro- 
neous. We  think  it  is  true,  as  appellant  con- 
tends it  is,  that  the  true  measure  of  appellee's 
damages  was  the  market  value  at  San  Marcos 
of  the  portion  of  the  crop  destroyed  at  the 
time  It  was  destroyed,  and  the  differ^ice  be- 
tween the  market  value  at  San  Marcos  of  the 
portion  thereof  merely  Injured  immediately 
before  it  was  injured,  and  its  market  value 
at  said  place  immediately  after  It  was  in- 
jured. Railway  Qo.  v.  Mayfleld  CTex.  Civ. 
App.)  107  S.  W.  940.  But  we  are  not  prepared 
to  say  that  the  trial  court  did  not  resort  to 
this  measure  in  determining  the  amount  of 
damages  found  by  him  In  appellee's  favor. 
On  the  contrary,  we  think,  we  should  assmne 
that  he  was  controlled  in  determining  the 
damages  by  the  proper  measure  therefor.  In 
determining  the  market  value  of  the  crop  Im- 
mediately before  and  immediately  after  It 
was  Injured  or  destroyed,  the  court  was  au- 
thorized to  consider  evidence  showing  the 
"probable  yield  under  proper  cultivation,  the 
value  of  such  yield  when  matured  and  ready 
for  sale,  and  also  the  expense  of  such  cultiva- 
tion,  as  well  as  the  cost  of  preparation  and 
transportation  to  market."  Railway  Co.  v. 
Pape,  73  Tex.  501,  11  S.  W.  526;  Railway  Co. 
V.  Jackson  (Tex.  Civ.  App.)  103  &  W.  710; 
Milling  C!a  V,  Langford,  32  Tex.  Cav.  App.  401, 
74  S.  W.  928.  Having  a  right  to  consider  such 
testimony  In  determining  the  market  value  of 
the  part  destroyed  at  the  time  it  was  destroy- 
ed and  the  difference  in  the  market  value  of 
the  part  injured  immediately  before  and  im- 
mediately after  It  was  injured,  we  do  not 
think  that  the  fact  that  the  court  in  his  find- 
ings set  out  such  testimony,  and  indicated 
that  he  was  controlled  by  it  shows  that  he 
resorted  to  an  improper  measure  in  determin- 
ing the  damages.  The  ultimate  finding  made 
by  him — that  Is,  that  appellee  had  been  dam- 
aged In  the  sum  of  $13,76a5&— we  think 
must  be  assumed  to  have  been  based  on  the 
measure  authorized  by  law.  The  seventh, 
eighth,  and  eleventh  assignments  of  error  are 
overruled. 

By  its  tenth  and  eleventh  assignments  of 
error,  appellant  attacks  the  Judgment  on  the 
ground  that  It  Is  excessive.  While  the  Judg- 
ment Is  a  large  one,  we  cannot  say  that  it  was 
not  supported  by  the  evidence.    In  fact  the 
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evidence,  it  seems,  properly  may  be  said  to 
have  been  sufficient  to  liare  supported  a  judg- 
ment for  even  a  greater  sum. 
The  Judgment  Is  affirmed. 


HOUSTON  &  T.  C.  RY.  CO.  et  al.  v.  ROGERS. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   24, 

1909.     On  Rehearing,  March  18,  1909.) 

1.  Appeai.  and  Ebbob  ({  598*)— Reoobd— 
Statement  of  Facts. 

On  appeal  from  the  county  court  to  the 
Court  of  Civil  Appeals,  the  original  statement 
of  facts  Is  not  to  be  sent  to  the  upper  court, 
but  must  be  copied  into  and  made  a  part  of  the 
transcript,  as  required  by  Acts  30th  Iieg.  1907, 
p.  509,  c  24. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  2639;   Dec.  Dig.  )  69&*] 

2.  Appeai.   and    Ebbob    ({   644*)— Recobi>— 

WAIVXB   OV   iBBEGULABirnS  —  Incobfobat- 

iiTo  Obioiitai.  Statement  or  Facts. 

Where  appellee  failed  to  object,  before  the 
day  of  submission  of  the  case  to  the  Court  of 
Civil  Appeals,  that  the  original  statement  of 
facts  in  the  county  eonrt  had  been  transmitted 
on  appeal,  instead  of  being  copied  into  the 
transcript,  he  waived  the  defect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  2795-2798;  Dee.  Dig.  f 
644.*] 

3.  Damaoes  (S  142*)  —  Pleadiro  —  Oenxbai, 
AND  Special  Allegations.     , 

Where  a  petition  contains  a  general  allega- 
tion of  damages,  and  also  specially  avers  &e 
particular  items  of  damages  claimed,  the  spe- 
cial allegations  will  control,  and  be  considered 
the  damages  for  which  plaintUC  seeks  reim- 
bursement 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  f  413 ;   Dea  Dig.  i  142.*] 

4.  Appeal  and  Ebbob  (8  1140*)— Disposition 
or  Cause  —  Aitibicanoe  —  Reiiission  or 
Past  or  Recovebt. 

Ordinarily,  where  an  improper  element  of 
damage  has  been  allowed,  if  the  amonnt  claim- 
ed can  be  segregated  from  the  verdict  or  find- 
ing, the  judgment  will  not  be  remanded,  but 
may  be  modified  by  remittitur,  and  then  affirm- 
ed ;  bnt  where  the  court,  in  awarding  excessive 
damues,  did  not  award  judgment  jointly  against 
two  defendants  for  the  total  amonnt  found  due, 
but  awarded  separate  recoveries  in  the  distinct 
sums  that  each  was  found  liable  for,  and  there 
Is  nothing  in  the  evidence  by  which  the  correct 
amonnt  that  each  defendant  would  be  liable 
for  can  be  ascertained,  the  cause  most  be  re- 
manded for  another  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4462-4464;    Dec.  Dig.  i 

Appeal  from-  Uano  County  Court;  A.  H. 
Wlllbem,  Judge. 

Action  by  W.  J.  Rogers  against  the  Hous- 
ton &  Texas  Central  Railway  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed  and  remanded  on  re- 
hearing. 

Baker,  Botta,  Parker  &  Garwood,  Flset  & 
McClendon,  S.  B.  Fisher,  J.  H.  Tallichet, 
and  S.  W.  Fisher,  for  appellants.  McLean 
&  Spears,  for  appellee. 


LSVT,  J.  By  his  petition  appdlee  sought 
to  recover  damages  for  negligent  delay  in 
the  handling  of  a  shipment  of  calves  origi- 
nating at  Llano,  Tex.,  on  July  8,  1906,  and 
terminating  at  Ft  Worth  In  the  afternoon  of 
the  following  day;  the  shipment  being  over 
the  respective  lines  of  the  two  appellants. 
The  case  was  tried  before  the  court  without 
a  jury. 

The  law  does  not  provide  that  the  original 
statement' of  facts  be  sent  to  this  court  on 
ai^eal  of  a  case  from  the  county  court  The 
statement  of  facts  on  an  appeal  from  a 
Judgment  of  the  county  court  should  be 
copied  Into  and  made  a  part  of  the  tran- 
script, as  required  by  the  act  of  1907  (Acts 
30th  Leg.  p.  609,  c  24).  Railway  v.  Nelson 
(Tex.  Civ.  App.)  108  S.  W.  182.  We  are 
therefore  In  this  appeal  to  be  controlled  by 
the  findings  of  fact  made  by  the  trial  court, 
which  properly  appear  In  the  record,  because 
there  is  no  statement  of  facts  In  the  record 
as  provided  by  law. 

The  court  finds  that  "the  defendants  did 
not  transport  and  deliver  said  cattle  within 
a  reasonable  time  and  with  ordinary  care, 
bnt  negligently  delayed  the  same  in  tran- 
sportation, and  carelessly  and  negligently 
handled  said  stock  while  being  transported 
by  them,  respectively,  the  direct  and  proxi- 
mate result  of  which  was  to  cause  said 
stock  to  excessively  shrink  in  weight,  to  be- 
come stale  In  appearance,  and  to  have  them 
encounter  a  drop  in  the  market,  all  to  such 
an  extent  that  said  cattle,  at  the  time  and  in 
the  condition  they  were  delivered  at  des- 
tination, were  of  less  value  than  they  would 
have  been,  had  they  been  transported  and 
delivered  within  a  reasonable  time  and  with 
ordinary  care,  to  the  extent  of  $394."  In  the 
absence  of  a  statement  of  facts,  we  are  not 
prepared  to  hold  that  the  finding  was  er- 
roneous, or  without  evidence'  to  support  the 
same,  or  that  the  amount  allowed  was  ex- 
cessive. 

The  bills  of  exception  are  of  such  a  nature 
that  the  same  cannot  properly  be  determined. 
In  reference  to  the  precise  case  as  tried, 
without  a  statement  of  the  facts. 

The  case  is  ordered  affirmed. 

On  Rehearing. 

The  motion  for  rehearing  was  granted,  and 
we  have  considered  the  statement  of  facts 
In  the  case,  on  the  ground  that  the  appellee 
had  waived  copying  into  the  record  by  fail- 
ure to  object  to  same  before  the  day  of  the 
submission  of  the  case  to  this  court. 

We  have  concluded  that  tiie  assignments 
of  error  complaining  of  the  amount  of  the 
verdict  as  being  excessive  under  the  plead- 
ings and  evidence  should  be  sustained.  Hav- 
ing specially  alleged  the  items  of  damages 
claimed  to  make  up  the  aggregate  sued  for, 
the  appellee  Is  bound  by  such  particular  al- 
legations.    W1>ere  the  petition  contains  a 
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general  allegation  of  damages,  and  at  the 
same  time  specially  avers  the  particular 
Items  of  damages  claimed,  the  special  allega- 
tions will  control,  and  be  considered  the 
damages  for  which  the  plaintiff  seel^s  reim- 
bursement 

Under  the  proof,  limited  by  the  allega- 
tions, the  total  amount  appellee  could  have 
recovered  was,  with  interest,  $354.22,  which 
is  $68.13  less  than  the  amount  of  the  dam- 
ages awarded  by  the  court  Ordinarily, 
where  an  improper  element  of  damage  has 
been  allowed.  If  the  amount  claimed  can  be 
segregated  from  the  verdict  or  finding,  the 
Judgment  wUl  not  be  remanded,  but  may  be 
modified  by  remittitur  and  then  affirmed. 
But  in  this  case  the  court  below  has  not 
awarded  Judgment  Jointly  against  the  two 
appellants  for  the  total  amount  found  dne, 
but  has  awarded  to  the  plaintiff  a  recovery 
separately  against  the  defendants  In  the  dis- 
tinct amounts  that  each  was  so  found  liable 
for.  There  Is  nothing  in  the  evidence  by 
which  we  can  arrive  at  the  correct  amount 
that  each  appellant  would  be  liable  for,  and 
hence  we  cannot  correct  an  excessive  amount 
by  awarding  to  each  a  portion  thereof  if 
remitted.  We  cannot  say  that  one  appellant 
should  be  credited  with  the  whole  of  the  ex- 
cess, or  what  portion  of  the  excess  each 
should  be  allowed.  To  do  so  would  be 
simply  an  arbitrary  act  Neither,  in  the  ab- 
sence of  an  express  agreement  on  the  part 
of  the  appellee,  could  we  say  that  the  total 
amount  of  the  excess  should  be  allowed  each 
appellant  in  remittitur.  In  this  attitude  the 
case  will  have  to  be  renianded  for  another 
trial. 

The  case  is  ordered  reversed  and  re- 
manded. 


S.  W.  SLATDEN  &  Ca  v.  PALMO. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  13, 
1900.     Rehearing  Denied  March  17,  1909.) 

1.  Vendor  and  Puschaseb  ({  18*)— Natxtbk 
or  CoNTBACT — Options. 

A  contract  between  a  firm  and  a  third 
party,  whereby  the  latter  agreed  to  deed  cer- 
tain land  to  one  partner  or  to  whom  he  should 
direct,  in  consideitition  of  a  certain  sum  in 
vendor's  lien  notes  or  of  the  note  of  such  part- 
ner, was  not  on  its  face  a  mere  option  to  be 
submitted  to  the  latter  in  person  and  accepted 
by  him  before  it  was  binding,  nor  did  it  re- 
quire him  to  personally  direct  to  whom  the  farm 
should  be  conveyed,  but  he  could  act  by  an 
agent. 

[Ed.  Note.^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  23 ;  Dec  Dig.  {  1&*] 

2.  Vendor  and  PuBcnASEB  (J  45*)— Requi- 
sites OF  CoNTEACT— Questions  fob  Jury. 

Whether  a  contract  for  the  conveyance  of 
land  was  signed  on  the  understanding  that  it 
was  to  be  submitted  to  the  grantee,  and  not  be 
binding  unless  approved  by  him,  held  properly 
submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  77;    Dec.  Dig.  §45.*] 


8.   PABTNKBaHIP    (J    128*)— CONTBACTS— SCOPB 

or  Firm  Business. 

A  firm  engaged  in  discounting  paper  and 
loaning  money  was  liable  as  surety  on  a  mort- 
gage on  a  farm  owned  by  a  firm  debtor.  One 
of  the  partners  in  the  name  of  the  firm  con- 
tracted with  the  debtor  that  he  shonld  deed 
the  farm  to  another  partner  or  to  such  party  as 
be  might  direct,  in  consideration  of  a  certain 
sum  in  vendor's  lien  notes  or  the  note  of  such 
other  partner,  the  purchaser  to  assume  the 
mortgage  and  the  debtor  to  be  released  from 
firm.  Certain  personal  property_  of  the  debtor 
not  covered  by  the  mortgage  was  included  in  the 
sale,  and  the  contract  further  required  other 
land  to  be  conveyed  to  the  debtor.  Held,  that 
as  the  firm  did  not  acquire  any  property,  but 
incurred  a  liability,  the  contract  was  not  within 
the  apparent  scope  of  its  business,  and  did  not 
liiud  the  other  partners  in  the  absence  of  ratifi- 
cation. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  193 ;   Dec  Dig.  §  12&*] 

4.  Evidence  (f  208*)— ADUissiONft-JuDiciAi, 
Admissions— Pleadings. 

On  the  issue  as  to  whether  one  T.,  who 
executed  a  contract  in  the  name  of  a  firm,  was 
a  partner,  it  was  error  to  admit  as  an  admis- 
sion a  petition  in  another  action  against  the 
firm  charging  that  T.  was  a  partner,  and  the  an- 
swer, which,  while  embracing  a  general  de- 
nial, failed  to  deny  the  partnership  under 
oath,  since  in  that  action  the  answer  may  have 
been  an  admission  of  the  partnership,  biecanse 
of  the  existence  of  a  statute  or  law  requiring 
that  when  a  plaintiff  charges  that  defendants 
are  partners,  the  latter  must,  to  present  an  is- 
sue thereon,  deny  the  charge  under  oath ;  such 
statute  bavmg  no  application  except  in  the  case 
in  which  the  answer  is  filed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  714;    Dec  Dig.  S  208.*] 

5.  Vendor  and  Pubcraseb  (|  S30*>— Breach 
OF  Contract— Daicaoes. 

Where  plaintiff  contracted  to  convey  a 
farm  and  certain  personal  property  to  defend- 
ants for  a  named  stun,  the  value  of  the  per> 
sonal  property,  if  not  delivered  by  plaintiff, 
should  have  been  deducted  from  the  considera- 
tion named  in  an  action  for  breach  of  the  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  953 ;   Dec.  Dig.  {  330.*] 

6.  Vendor  and  Purchaser  ({  331*)— Breach 
OF  Contract— Actions— Verdict. 

In  construing  a  verdict  the  pleadings  and 
charge  may  be  looked  to,  hut  the  court  may  not 
look  to  the  testimony  in  order  to  ascertain  fact* 
on  which  to  base  a  judgment,  and  hence  in  an 
action  for  breach  of  a  contract  for  the  purchase 
of  land  a  verdict  merely  finding  for  plaintiff 
for  the  land  at  $5  per  acre,  but  not  stating  the 
total  value  of  the  land  or  the  number  of  acres, 
was  insufficient 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  057;  Dec  Dig.  i  331.*] 

Appeal  from  District  Oourt,  McLennan 
County;   Marshall  Surratt  Judge. 

Action  by  M.  Palme  against  S.  W.  Slayden 
&  Co.  Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed  and  remanded. 

Clark  &  Clark,  D.  C.  BoUnger,  W.  B.  Car- 
rlngton,  and  Eugene  Williams,  for  appellants. 
Richard  I.  Munroe  and  J.  R.  Downs,  for  ap- 
pellee. 

KEY,  J.  This  case  has  been  on  appeal  once 
before,  and  will  be  found  reported  in  90  S. 
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W.  908,  and  92  S.  VT.  79a  M.  Palmo  Institut- 
ed the  suit  against  S.  W.  and  T.  B.  Slayden 
and  Ozias  Bailey,  seeking  to  recover  for  the 
breach  of  a  written  contract.  T.  B.  Slayden 
died,  leaving  S.  W.  Slayden  and  Ozlas  Bailey 
as  the  only  defendants.  The  contract  sued  on 
reads  as  follows:  "S.  W.  Slayden  &  C!o.,  com- 
posed of  S.  W.  Slayden,  O.  Bailey,  and  T. 
B.  Slayden,  Waco,  Texas,  Nov.  23d,  1897. 
This  contract  shows  that  M.  Palmo  agrees 
to  deed  the  Brazos  Plantation  farm  to  S.  W. 
Slayden,  or  to  whom  S.  W.  Slayden  may  di- 
rect, in  consideration  of  $6,000  in  vendor  lien 
notes  to  be  approved  by  Ml.  Palmo  or  the 
note  of  S.  W.  Slayden  for  said  amount,  th« 
purchaser  of  said  Brazos  Plantation  farm  as- 
suming the  mortgage  on  said  farm,  on  which 
is  a  balance  due  of  about  $0,000.  With  the 
farm  is  Included  all  stock  except  one  pair  of 
mares,  and  all  farm  implements,  wagons  and 
vehicles,  except  one  buggy  and  cotton  seed 
8u£Qclent  to  plant  the  farm  next  year,  and  all 
corn  and  hay,  household  and  kitchen  furni- 
ture is  also  excepted,  as  well  as  the  cotton 
now  on  the  farm.  In  addition  to  the  $0,000 
in  notes  the  said  Palmo  is  to  be  released 
from  payment  his  account  with  S.  W.  Slay- 
den &  Co.  [Signed]  Ml.  Palmo.  S.  W. 
Slayden  &  Co.,  per  T.  B.  Slayden.  It  la  also 
understood  that  Palmo  is  to  have  the  fifty 
acres  of  land  In  Rockport,  once  owned  by 
him."  The  plalhtiff  charged  in  his  petition 
that  the  three  original  defendants  were  part- 
ners at  the  time  the  contract  was  made ;  that 
he  had  performed  his  part  of  the  contract  by 
executing  a  deed  at  the  instance  of  the  de- 
fendants to  one  John  Baade,  conveying  to 
him  the  plalntifTs  equity  In  the  tract  of  land 
described  in  the  contract  as  the  "Brazos 
Plantation  farm."  It  was  also  alleged  that 
the  defendants  had  breached  the  contract 
by  refusing  to  deliver  to  the  plaintiff  $6,000 
worth  of  vendor's  lien  notes  or  the  note  of 
S.  W.  Slayden  for  that  amount,  and  had  fail- 
ed to  convey  or  cause  to  be  conveyed  to  him 
the  50  acres  of  land  In  Rockport,  referred  to 
in  the  contract,  and  alleged  to  be  of  the 
value  of  $2,000.  The  petition  also  contained 
averments  whereby  It  was  sought  to  recover 
from  the  defendants  on  account  of  an  alleged 
conversion  of  26  bales  of  cotton,  but  the 
court  sustained  a  special  exception  to  that 
branch  of  the  plaintiff's  case,  and  that  ruling 
is  not  complained  of  In  this  court  The  an- 
swer of  the  defendants  embraced  a  general 
demurrer,  a  special  exception,  a  general  de- 
nial, and  a  voluminous  special  plea,  the  par- 
ticulars of  which  need  not  be  here  stated 
further  than  to  say  that  it  Included  a  specific 
denial  of  the  plaintiff's  charge  that  T.  B. 
Slayden  was  a  member  of  the  firm  of  S.  W. 
Slayden  &  Co.  That  plea  was  duly  verified 
as  required  by  statute.  The  plaintiff  filed  a 
supplemental  petition,  and,  among  other  mat- 
ters, alleged  that  if  T.  B.  Slayden  was  not, 
Jn  fact,  a  member  of  the  firm  of  S.  W.  Slay- 
den ft  Co.,  the  latter  had  held  him  out  as 


such  In  such  manner  as  to  authorize  the 
plaintiff  to  deal  with  him  as  a  member  of  the 
firm.  The  last  trial  was  before  the  court  and 
a  Jury,  and  resulted  in  a  verdict,  which 
reads  as  follows:  "We,  the  Jury,  find  for 
plaintiff  the  sum  of  $6,000  and  the  Rockport 
land  at  $3  per  acre,  with  6  per  cent  Interest 
per  annum  from  Nov.  23,  1897,  on  both  amts. 
up  to  present  date.  [Signed]  J.  Ivey  McClaln, 
Foreman."  After  receiving  the  verdict,  tho 
court  rendered  Judgment  for  the  plaintiff 
against  the  firm  of  S.  W.  Slayden  &  Co.  and 
against  S.  W.  Slayden  and  O.  Bailey  individu- 
ally for-ihe  sum  of  $9,833.33,  and  the  defend- 
ants have  appealed  the  case  to  this  court,  and 
presented  It  upon  41  assignments  of  error  In 
a  brief  containing  214  printed  pages. 

The  case  has  been  given  careful  considera- 
tion, and  the  conclusion  reached  that  the 
Judgment  must  be  reversed.  It  is  not  neces- 
sary, nor  shall  we  attempt,  to  consider  in  de- 
tail the  various  assignments  of  error,  and  it 
Is  suflBcient  to  say  that  with  one  exception 
hereafter  noted,  the  errors  pointed  out  are 
sufficiently  presented  In  ap[)ellaut8'  brief. 

In  1894  the  plaintiff,  Palmo,  owned  and 
was  running  what  was  known  as  the  "Hotel 
Palmo"  in  the  city  of  Waco,  and  50  acres  of 
land  in  Rockport,  Tex.  He  had  borrowed 
money  from  and  was  Indebted  to  the  State 
Central  Bank,  of  which  S.  W.  Slayden  was 
president  and  W.  H.  Lastinger  cashier.  This 
Indebtedness  ran  up  to  about  $19,000.  S.  W. 
Slayden  had  formerly  owned  a  plantation  on 
the  Brazos  river,  which  he  sold  to  one  Sam 
Johnson.  Johnson  mortgaged  the  farm  to  the 
State  Central  Bank  to  secure  an  Indebtedness 
of  $23,500,  and  thereafter  conveyed  the  farm 
back  to  S.  W.  Slayden,  with  the  debt  and 
mortgage  referred  to  standing  against  it 
That  debt  and  mortgage  was  transferred  by 
the  bank  to  another  bank.  In  September, 
1894,  S.  W.  Slayden  and  Palmo  made  a  trade 
whereby  the  Brazos  plantation  or  farm  re- 
ferred to  was  exchanged  for  the  Palmo  Ho- 
tel ;  Palmo  assuming  the  payment  of  the 
$23,500  mortgage  on  the  farm,  and  Slayden 
assuming  the  payment  of  the  $19,000  owing 
by  Palmo  to  the  bank.  Palmo  took  posses- 
tlon  of  the  farm,  and  operated  It  for  two  or 
three  years.  He  also  sold  a  portion  of  It, 
and  applied  the  proceeds  on  the  mortgage. 
The  State  Central  Bank  was  a  private  cor- 
poration, and  its  capital  stock  was  owned  by 
S.  W.  Slayden  96  shares,  O.  Bailey  12  shares, 
W.  H.  Lastinger  1  share,  and  J.  L.  Slnyden  1 
share.  On  March  11,  1895,  that  corporation 
ceased  to  do  business,  and  conveyed  all  of  Its 
assets  to  S.  W.  Slayden  in  consideration  of 
his  assuming  the  payment  of  its  debts.  At 
about  the  same  time  the  firm  of  S.  W.  Slay- 
den &  Co.  was  organized,  and  consisted  of  S. 
W.  Slayden  and  O.  Bailey.  However,  there 
was  testimony  tending  to  show  that  T.  B. 
Slayden  bad  been  held  out  and  represented  to 
be  a  member  of  the  firm  In  such  manner  as  to 
bind  the  firm  by  acts  of  hla  within  the  scope 
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of  the  partnership  business.  The  undisputed 
testimony  shows  that  the  partnership  of  S. 
W.  Slayden  &  Oo.  was  formed  for  the  pur- 
pose, and  was  engaged  In  the  business,  of  dis- 
counting paper  and  loaning  money.  Such 
loans  and  discounts  were  generally  made  up- 
on real  estate  security.  The  firm  was  not 
engaged  in  the  business  of  buying  and  sell- 
ing, and  did  not  In  fact  buy  or  sell,  real  es- 
tate. There  was  also  evidence  sufficient  to 
show  that  the  firm  of  S.  W.  Slayden  &  Co. 
was  bound  as  guarantor  or  surety  for  the 
debt  against  the  Brazos  farm.  It  was  also 
shown  that  at  the  time  the  contract  -sued  on 
was  made  Palmo  was  indebted  to  S.  W.  Slay- 
den &  Co.  in  about  the  sum  of  $800.  There 
was  proof  showing  that,  prior  to  making  the 
contract  here  involved,  Palmo  set  up  a  claim 
for  shortage  in  the  Brazos  farm,  and  that  he 
had  attempted  to  secure  from  S.  W.  Slayden 
compensation  for  the  alleged  shortage. 
There  was  proof  showing  that.  In  the  former 
transactions  between  Palmo  and  S.  W.  Slay- 
den, the  former  tiad  conveyed  to  the  latter 
50  acres  of  land  in  or  adjacent  to  Rockport, 
Tex.,  which  was  the  only  land  that  Palmo 
bad  ever  owned  at  that  place;  and  there 
was  proof  supporting  the  finding  of  the  Jury 
that  the  land  referred  to  was  worth  $5  an 
acre.  Many  other  facts  were  proved,  some  of 
which  may  be  referred  to  hereafter. 

Before  discussing  the  points  upon  which 
the  case  will  be  reversed,  it  is  deemed  prop- 
er to  notice  some  of  the  contentions  on  be- 
half of  appellants  that  are  not  considered 
tenable.  The  contract  of  June  18,  1898, 
pleaded  aiid  relied  on  by  appellants  as  a 
relinquishment  of  all  liability  to  appellee  up 
to  that  date,  was  conditional  upon  Palmo's 
making  sale  of  the  farm  to  H.  H.  Rowland. 
Palmo  did  not  consummate  the  sale.  The 
farm  was  afterwards  sold  to  Rowland,  not 
by  Palmo,  but  by  the  trustee  foreclosing  the 
mortgage  lien,  and  selling  the  farm  to  S.  W. 
Slayden,  who  then  sold  to  Rowland.  There- 
fore, unless  It  can  be  shown  that  the  sale 
referred  to  was  made  at  the  Instance  of  Pal- 
mo for  the  purpose  of  carrying  out  his  con- 
tract with  Rowland,  or  that  subsequent 
thereto  he  ratified  and  adopted  the  act  of 
the  trustee  and  S.  W.  Slayden  in  making  the 
sale  to  Rowland,  we  do  not  think  the  con- 
tract of  June  IS,  1898,  is  available  as  a  de- 
fense to  the  cause  of  action  asserted  in  this 
case.  And  If  the  sale  was  made  at  Palmo's 
instance,  or  If  be  ratified  or  adopted  it,  then 
the  contract  referred  to  became  operative 
and  constituted  a  good  defense,  regardless  of 
the  reasons  urged  by  Palmo  against  its  va- 
lidity. 

In  view  of  the  ruling  Just  made,  the  ques- 
tions presented  In  reference  to  the  Presidio 
county  land  and  Palmo's  testimony  concern- 
ing the  same  become  immaterial. 

We  also  overrule  appellants'  contention 
that  the  contract  sued  on  shows  upon  its 
face  that  it  was  a  mere  proposition  or  option 


to  be  submitted  to  S.  W.  Slayden  in  person 
and  by  him  accepted  before  It  could  become 
binding.  It  does  not  so  read,  and  we  are  not 
at  liberty  to  so  construe  it;  nor  does  it  re- 
quire, as  contended  on  behalf  of  appeUanta, 
that  S.  W.  Slayden  should  personally  direct 
to  whom  the  farm  should  be  conveyed.  It 
requires  the  farm  to  be  conveyed  *^  S.  W. 
Slayden  or  to  whom  S.  W.  Slayden  may  di- 
rect," but  we  think  that  he  could  act  by 
agent  in  designating  a  grantee.  We  do  not 
hold,  however,  that  ratification  could  be 
done  by  an  agent,  unless  he  had  specific  au- 
thority to  ratify.  The  defendants  (beaded  that 
the  contract  was  signed  upon  an  understand- 
ing that  it  was  to  be  submitted  to  S.  W. 
Slayden,  and  not  be  binding  unless  approved 
by  him,  and  the  court  properly  submitted  that 
question  to  the  Jury. 

As  to  the  points  made  In  appellants'  brief 
as  to  whether  T.  B.  Slayden  was  a  partner, 
or  so  held  out  as  to  bind  the  firm,  as  said  be- 
fore, there  was  testimony  authorizing  a  find- 
ing that  he  vC-as  so  held  out  But  such  find- 
ing did  not  authorize  a  verdict  against  the 
defendants  for  reasons  which  will  now  be  stat- 
ed. It  must  be  borne  In  mind  that  T.  B. 
Slayden  Is  no  longer  a  party  to  the  suit,  and 
the  question  of  his  llalyility  or  the  liability  of 
his  estate  is  not  under  consideration.  At  the 
trial  now  under  review,  the  defendants  were 
S.  W.  Slayden  and  O.  Bailey,  and  the  ques- 
tion of  their  liability,  jointly  or  severally, 
was  the  matter  to  be  determined.  The  most 
favorable  construction  that  can  be  placed  up- 
on the  contract  sued  on  in  behalf  of  Palmo 
and  as  against  S.'  W.  Slayden  &  Co.  is  that  it 
obligates  the  latter  to  see  to  It  that  Palmo 
sold  bis  farm,  either  to  S.  W.  Slayden  or 
some  other  designated  vendee,  and  received 
In  payment  therefor  8.  W.  Slayden's  note 
or  vendor-lien  notes  to  be  approved  by  Pal- 
mo of  the  value  of  $6,000,  that  the  60  acres 
of  land  In  Rockport,  formerly  owned  by  him. 
should  be  conveyed  back  to  him,  and  that  he 
should  be  released  from  the  payment  of  hla 
account  owing  to  S.  W.  Slayden  &  Co.  The 
contract ,wa8  not  signed  by  S.  W.  Slayden  or 
O.  Bailey  individually,  but  by  &  W.  Slayden 
&  Co.,  per  T.  B.  Slayden.  It  shows  on  Its 
face  that  It  was  made  with  the  firm,  and 
not  with  any  individual  member  of  the  firm 
except  T.  B.  Slayden,  who  is  no  longer  a  par- 
ty to  the  suit.  Was  such  a  contract  within 
the  scope  of  the  partnership  business?  Or, 
stating  the  question  more  accurately,  was 
that  portion  of  the  contract  which  obligated 
the  firm  to  see  to  It  that  the  Rockport  land 
was  conveyed  to  plaintiff,  and  that  he  re- 
ceive $6,000  worth  of  vendor's  lien  notes  or 
tbe  note  of  S.  W.  Slayden  for  that  sum,  with- 
in the  apparent  scope  of  the  partnership 
business?  We  think  that  question  must  be 
answered  In  the  negative.  The  firm  of  S.  W. 
Slayden  &  Co.  was  organized  for  the  purpose, 
and  was  engaged  in  the  business  of  dis- 
counting paper  and  loaning  money;   and  It 
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was  not  within  the  apparent  scope  of  the 
authority  veeted  by  law  In  any  member  of 
that  firm  to  bind  the  partnership  by  a  con- 
tract for  the  purchase  or  sale  of  real  estate, 
unless  some  epedal  reason  existed  which 
would  take  the  case  out  of  the  general  rule. 
Falrea  v.  Boss  (Tex.)  18  S.  W.  418;  Beatty 
▼.  Bulger,  eS  Tex.  Civ.'  App.  117,  66  S.  "W, 
893.  In  the  latter  case  It  Is  said:  "That  a 
partnership  Is  not  liable  upon  an  indlvldnal 
undertaking  of  one  of  the  members,  not 
shown  to  be  in  furtherance  of  the  purposes 
of  the  partnership  or  undertaken  for  Its  ben- 
efit, la  an  elementary  proposition  too  plain 
to  require  the  citation  of  authorities."  The 
contract  In  question  had  no  connection  with 
any  business  of  the  partnership  of  S.  W. 
Slayden  &  Co.  except  that  part  which  stip- 
ulates that  Palmo  Is  to  be  released  from  the 
payment  of  his  account  with  S.  W.  Slayden 
&  Co.  While  it  was  held  in  Lee  ▼.  Hamilton, 
12  Tex.  418,  that  a  partner  has  no  implied 
authority  to  accept  anything  other  than  mon- 
ey In  payment  of  a  debt  owing  to  the  Ann, 
still,  if  it  be  conceded  that  T.  B.  Slayden  had 
authority  to  accept  real  estate  or  other  prop- 
erty in  payment  of  Palmo's  indebtedness  to 
the  firm.  It  cannot  be  successfully  contended 
that  he  bad  authority  to  bind  the  firm  by  an 
obligation  to  see  that  a  particular  tract  of 
land  was  conveyed  to  Palmo,  and  that  he 
should  receive  $6,000  in  promissory  notes.<^ 
But  It  is  cont^ided  on  behalf  of  appellee 
that,  as  the  proof  warranted  a  finding  that 
T.  B.  Slayden  was  held  out  and  treated  as  a 
partner,  he,  as  such  partner,  had  the  power 
to  Mnd  the  partnership,  because  there  was 
proof  to  the  effect  that  the  partnership  was 
obligated  for  the  payment  of  the  mortgage 
against  the  Brazos  farm.  In  other  words, 
that  under  such  circumstances  any  member 
of  the  firm  could  enter  Into  a  contract  on  be- 
half of  the  firm  for  the  purchase  of  the  farm 
In  question,  and  obligate  the  firm  as  the  con- 
tract under  consideration  attempts  to  do. 
We  cannot  sanction  that  contention.  While 
It  may  be  conceded  that  each  partner  has 
Implied  authority  to  take  all  steps  necessary 
for  the  protection  of  the  firm,  we  do  not  be- 
lieve that  this  case  comes  within  such  rule. 
The  holder  of  the  mortgage  was  not  a  party 
to  the  contract,  and  therefore  S.  W.  Slayden 
it  Co.  were  not  released  from  their  obligation 
as  surety  for  the  debt  against  the  farm.  The 
only  result  would  have  been  to  transfer  Pal- 
mo's equity  of  redemption  to  S.  W.  Slayden 
or  such  person  as  he  might  direct  It  is  not 
a  contract  by  the  terms  of  which  the  firm 
was  to  acquire  any  property,  or  be  released 
from  any  obligation;  while,  on  the  other 
hand.  If  binding  upon  the  firm,  it  obligated 
it  for  more  than  $6,000.  Hence  it  is  apparent 
that  the  contract  was  not  necessary  for,  and 
could  not  -  result  in,  the  protection  of  the 
firm  of  S.  W.  Slayden  &  Co.  Furthermore, 
It  Included  in  the  sale  by  Palmo  certain  per- 
sonal property  that  was  not  covered  by  the 
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mortgage  against  the  farm,  and  tbe  consid- 
eration to  be  paid  to  Palmo  was,  in  part,  for 
such  personal  property.  The  court  charged 
the  Jury  as  follows :  "(10)  A  partnership  con- 
ducting a  banking  or  loan  business  would 
liave  the  right  to  protect  themselves  against 
any  note  upon  which  the  partnership  was  re- 
sponsible as  Indorser  or  by  reason  of  having 
assumed  to  pay  the  same  in  any  manner 
deemed  best  by  any  member  of  the  partner- 
ship, provided  that  no  new  or  additional  ob- 
ligation be  created  against  the  partnership. 
So  If  you  believe  that  S.  W.  Slayden  &  Co. 
was  obligated  for  the  balance  due  on  the 
Johnson  note,  either  by  indorsement  or  by 
assuming  to  pay  the  same,  a  member  of  the 
partnership  could  accept  the  land  against 
which  a  lien  was  held  to  secure  said  debt  to 
protect  the  partnership  against  the  indorse- 
ment or  the  obligation  to  pay  by  defendants, 
and  in  payment  and  settlement  of  the  indebt- 
edness due  by  plaintiff  to  said  defendant  com- 
pany, and  such  a  transaction  would  be  with- 
in the  general  scope  of  the  partnership  busi- 
ness." The  first  part  of  this  charge  may 
have  stated  the  law  correctly,  but  the  latter 
part  tended  to  contradict  the  former,  and 
was,  to  say  the  least,  misleading.  In  con- 
cluding this  branch  of  the  case  our  ruling  is 
that  the  contract  was  not  within  the  appa- 
rent scope  of  the  partnership  business,  and 
S.  W.  Slayden  and  O.  Bailey  are  not  bound 
thereby,  unless  it  shall  be  made  to  appear 
that  they  have  ratified  or  adopted  the  same. 
The  trial  court  permitted  the  plaintiff  to 
introduce  In  evidence  a  petition  filed  by  the 
National  Bank  of  Commerce  against  S.  W. 
Slayden  &  Co.,  In  one  of  the  federal  courts 
of  this  state  and  the  answer  filed  by  S.  W. 
Slayden  &  Co.  to  that  petition.  The  petition 
charged  that  S.  W.  Slayden  &  Co.  was  a 
partnership  consisting  of  S.  W.  Slayden,  O. 
Bailey,  and  T.  B.  Slayden;  and,  while  the 
answer  of  the  defendants  embraced  a  general 
denial,  the  partnership  was  not  denied  un- 
der oath.  The  evidence  referred  to  was  of- 
fered and  admitted  upon  the  theory  that  it 
tended  to  show  an  admission  by  S.  W.  Slay- 
den and  O.  Bailey  and  T.  B.  Slayden  was  a 
member  of  the  firm  of  S.  W.  Slayden  &  Co. 
That  testimony  was  objected  to  by  the  de- 
fendants, and  we  think  the  objection  should 
have  been  sustained.  For  the  purposes  of 
that  case,  the  answer  filed  In  that  court  may 
have  been  equivalent  tb  an  admission  of  the 
partnership,  but,  if  so,  it  was  merely  on  ac- 
count of  the  existence  of  a  statute  or  some 
other  rule  of  law  which  requires  that,  when 
a  plaintiff  charges  that  the  defendants  are 
partners,  the  latter  must,  in  order  to  present 
an  issue  In  that  regard,  deny  such  charge  un- 
der oath.  Such  a  statute  or  rule  of  law  has 
no  application  except  as  a  rule  of  procedure 
In  the  case  In  which  the  answer  is  filed. 
Leaving  out  of  consideration  the  rule  refer- 
red to,  as  should  have  been  done  when  the 
evidence   was  offered,   then   the  documents 
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referred  to  merely  showed  that  somebody 
charged  that  T.  B.  Slayden  was  a  member 
of  the  firm  of  S.  W.  Slayden  &  Co.,  and  the 
latter  denied. the  charge.  Such  evidence  con- 
stituted no  admission,  and  did  not  tend  to 
prove  any  fact  material  to  this  case.  Hence 
we  sustain  the  thirty-fourth  and  thirty-fifth 
assignments  of  error. 

We  also  bold  that  error  was  committed,  as 
pointed  out  in  the  thirty-sixth  assignment.  In 
permitting  Palmo  to  testify  that  in  1894, 
when  he  exchanged  the  hotel  for  the  planta- 
tion, there  were  about  100  bales  of  cotton  on 
the  plantation,  the  proceeds  of  which  were 
appropriated  by  Slayden.  That  testimony 
was  Immaterial  and  calculated  to  prejudice 
appellants. , 

The  thirty-seyenth  assignment  complains 
of  the  action  of  the  court  in  permitting  the 
plaintiff  to  introduce  in  evidence  a  petition 
filed  by  one  Ellison  in  the  county  court 
against  the  plaintiff  Palmo  and  S.  W.  Slay- 
den. We  fall  to  see  the  materiality  of  that 
testimony,  and  think  the  objection  urged 
against  it  should  have  been  sustained.  The 
same  may  be  said  in  reference  to  the  testi- 
mony complained  of  in  the  thirty-eighth  as- 
signment, wherein  the  plaintiff  was  permit- 
ted to  testify  that  he  had  made  negotiations 
through  J.  E.  Home,  a  real  estate  agent,  to 
exchange  the  Brazos  plantation  for  Bandera 
connty  land,  aind  that  the  loan  incumbering 
the  plantation  had  prevented  him  from  mak- 
ing the  trade.  That  testimony  was  Imma- 
terlal,  and  may  have  been  harmful  to  appel- 
lants. 

The  thirty-ninth  assignment  complains  of 
the  charge  of  the  court  in  reference  to  the 
measure  of  damages,  wherein  the  jury  were 
instructed  that,  if  they  found  for  the  plain- 
tiff, to  allow  him  the  sum  of  $6,000  and  the 
value  of  the  50  acres  of  Rockport  land,  ■with 
6  per  cent.  Interest  per  annum  from  Novem- 
ber 23,  1897.  We  do  not  agree  with  appel- 
lants in  their  contention  as  to  the  measure 
of  damages ;  but  there  was  testimony  tending 
to  show  that  some  of  the  personal  property 
to  go  with  the  farm  was  not  delivered  by 
Palmo,  and,  if  such  was  the  case,  the  value 
of  such  personal  property  should  have  been 
deducted  from  the  $6,000. 

There  Is  one  other  matter,  though  not  as- 
signed as  error,  to  which  we  deem  it  proper 
to  direct  the  attention  of  the  trial  court. 
The  verdict  does  not  specifically  find  the 
total  amount  of  the  value  of  the  Rockport 
land,  nor  does  it  furnish  the  data  by  which 
such  total  amount  can  be  ascertained.  It 
merely  finds  for  the  plaintiff  for  the  Rock- 
port land  at  $5  per  acre.  It  has  been  re- 
peatedly held  that  when  a  defendant  has  in- 
terposed a  general  denial,  and  there  Is  a  Jury 
trial,  the  verdict  must  fiind  all  the  facts  nec- 
essary to  support  a  Judgment;  and  that 
while,  in  construing  a  verdict,  the  pleadings 


and  charge  of  the  court  may  be  looked  to,  the 
court  cannot  look  to  the  testimony,  no  matter 
how  dear  and  uncontradicted  it  may  be,  in 
order  to  ascertain  facts  upon  which  to  base 
a  Judgment.  Dodd  v.  Gaines,  82  Tex.  429. 
18  S.  W.  618,  and  cases  there  cited.  We 
think  the  verdict  should  have  stated  the 
total  value  of  the  land,  or  given  the  number 
of  acres,  as  well  as  the  value  per  acre.  Of 
course,  the  verdict  could  have  been  general 
and  covered  both  items  in  one  sum,  but  that 
course  was  not  pursued. 

On  account  of  the  errors  hereinbefore 
pointed  out,  the  Judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  t. 
LIGHT   et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  18, 
1909.) 

1.  Trial  (|  191*)— Cabbiaqb  of  Live  Stock 
—Action  foe  Iwjubt— Bividencb— Imstbuc- 

TIONB. 

Where,  In  an  actios  for  Injuries  to  a 
shipment  of  horses  and  males,  the  shipper  tes- 
tified that  all  of  the  animals  were  injured,  re- 
sulting in  a  loss  of  $40  per  head,  and  the  un- 
disputed evidence  snowed  that  some  of  the 
animals  were  sold  at  the  point  of  destination 
at  prices  in  excess  of  what  the  shipper  testified 
would  be  the  market  value  had  they  arrived  in 
proper  condition,  an  Instruction  that  if,  be- 
cause of  the  carrier's  negligence,  the  animals 
were  injured,  plalntifF  was  entitled  to  recover, 
was  erroneous  as  assuming  that  the  animals, 
if  injured,  suffered  in  their  market  value. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §;  420-431 ;  Dec.  Dig.  §  191.*] 

2.  Cabbii:bs   (|   229*)  —  Cabbiage   or   Live 
Stock— Injuries— MEABUBK  or  Dauages. 

A  carrier  of  live  stock  negligently  injuring 
the  same  is  liable  only  for  such  difference  be- 
tween the  market  value  of  the  stock  in  the 
condition  in  which  they  arrived  at  the  point  of 
destination  and  that  in  which  they  shomd  hav» 
arrived  as  was  caused  by  its  negligence. 

[EM.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  ;§  930.  963,  964;   Dec.  Dig.  S  229.*1 

3.  New  Tbiai.  (8  32*)— Miscondoct  of  JmT 
— Quotient  Vebdict. 

Where  each  juror,  without  discussing  the 
evidence,  after  the  jury  had  retired,  wrote  the 
amount  of  damages  be  thought  plaintiff  was 
entitled  to  recover,  and  these  sums  were  added, 
and  then  divided  by  12,  and  the  quotient  was 
returned  as  their  verdict,  the  court  would  not 
set  aride  the  verdict  as  a  quotient  verdict,  in 
the  absence  of  evidence  that  the  method  of 
finding  the  verdict  was  In  compliance  with  a 
previously  formed  agreement. 

[Ed.  Note.— For  other  cases,  see  New  Trial,. 
Cent  Dig.  |  104;    Dec.  Dig.  {  02.*] 

4.  Cabriers    (f   229*i  —  Injubxeb   to    Livt 
Stock— Excessive  Daxaqes. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  26  horses  and  mules,  the  ship- 
per testified  that  the  stock,  arriving  in  proper 
condition,  would  have  been  worth  $130  per 
head,  and  that  they  were  worth  only  $90  per 
head  in  the  condition  in  which  they  did  amve. 
A  short  time  after  arrival,  8  of  them  were  sold 
in  excess  of  the  estimated  maricet  value.  Then 
was  nothing  to  show  tliat  such  animals  were 


•For  other  cases  ■••  same  topic  and  section  NUUBBm  In  Dec.  *  Am.  Digs.  UOT  to  date,  A  Reporter  Indezts. 
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Injured  less  than  the  othen,  or  that  the  market 
yalue  was  ereater  at  that  time.  The  ayerage 
of  those  subsequently  sold  was  also  above  the 
'value  of  those  fixed  by  the  shipper.  Four  of 
the  unsold  animals  were  held  at  $275  per  pair. 
The  value  of  5  animals  was  unaccounted  for. 
There  was  nothing  to  show  that  the  market 
value  of  the  stock  changed,  or  that  any  expense 
was  incurred  to  get  them  in  a  better  marketable 
condition.  Held,  that  a  verdict  for  $533  was 
excessive. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  229.»J 

Appeal  from  District  Court,  Denton  Coun- 
ty ;  Clem  B.  Potter,  Judge. 

.\ctlon  by  D.  W.  Light  and  others  against 
the  Missouri,  Kansas  &  Texas  Hallway  Com- 
pany of  Texas.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

Gamett  &  Eldrldge,  for  appellant  Walk- 
er &  Mays,  Herbert  It.  Wilson,  and  Orus  O. 
Ross,  for  appellees. 

HODGES,  J.  The  aroellees  owned  28  head 
of  horses  and  mules  in  Denton  county,  which, 
In  December,  1906,  were  shipped  over  the  ap- 
pellant's line  of  road  to  San  Antonio,  and 
thence  over  the  International  &  Great  North- 
em  to  Cotulla.  The  stock  were  loaded  into 
a  car  at  Pilot  Point  on  Wednesday,  and 
reached  their  destination  on  the  following 
Monday  night  This  suit  is  to  recover  dam- 
ages tor  delay,  rough  handling,  and  failure 
to  properly  water  and  feed  the  stock  while  in 
transit  over  the  appellant's  line.  Upon  the 
trial  before  a  Jury,  the  plalutifFs  in  the  case 
recovered  a  Judgment  for  $533. 

The  testimony  sliows  that  the  distance 
from  Pilot  Point  to  Cotulla  is  about  400  miles, 
that  the  shipment  over  the  appellant's  line 
was  to  San  Antonio,  and  thence  over  the  In- 
ternational &  Great  Northern  Railroad;  the 
latter  distance  being  about  100  miles.  There 
was  testimony  on  the  part  of  the  appellees 
tending  to  show  delays,  rough  handling,  and 
injuries  to  the  stock,,  but  upon  these  issues 
the  evidence  was  conflicting.  There  was  also 
a  conflict  in  the  evidence  as  to  the  condition 
in  which  the  stock  arrived  at  Cotulla.  On  the 
part  of  the  appellees  the  testimony  was  that 
they  were  gaunt  drawn,  skinned,  and  bruis- 
ed, and  some  of  them  were  lame;  while  wit- 
nesses for  the  appellant  say  that  the  stock 
were  not  injured  In  any  way,  that  they  were 
not  bruised  or  skinned,  and  were  in  as  good 
condition  as  could  be  expected  after  having 
been  transported  that  distance.  It  Is  claimed 
that  the  stock  were  shipped  for  the  purpose 
of  being  sold  at  the  point  of  destination,  and 
most  of  them  had  been  sold  prior  to  the  time 
of  the  trial.  Upon  the  issue  of  injury  to  the 
market  value  of  the  stock,  D.  W.  Light  one 
of  the  appellees,  was  the  only  witness  who 
testifled  in  the  court  below.  His  testimony 
upon  that  issue  is  as  follows:  "If  these  stocK 
bad  reached  Cotulla  In  the  condition  and  at 
the  time  they   should  have  reached  there. 


their  market  value  would  have  been  about 
$130  per  bead.  The  market  value  of  said 
stock  at  the  time  and  in  the  condition  they 
did  arrive  there  was  $90  per  bead.  The  dif- 
ference per  head  in  the  condition  and  at  the 
time  they  should  bave  reached  Cotulla,  and 
the  condition  and  time  when  they  did  reach 
Cotulla,  was  $40  per  head."  There  was  other 
testimony,  offered  by  appellant  to  the  effect 
that  the  market  value  of  the  entire  lot  upon 
their  arrival  at  Cotulla  was  much  above  $90 
per  head.  The  evidence  also  shows:  That 
before  the  stock  arrived,  and  while  at  Grang- 
er in  transit  four  of  the  mules  were  sold  by 
the  man  in  charge  for  $625;  that  the  next  day 
after  their  arrival  four  others  were  sold  for 
$550;  that  within  a  short  time  four  other 
mules  and  two  horses  were  sold  for  an  ag- 
gregate of  $815;  that  some  time  thereafter — 
just  how  long  is  not  stated — ^two  other  mules 
were  sold  tor  $265,  and  still  later  five  mules 
were  sold  at  an  average  of  from  $250  to  $27.>  - 
per  span.  There  were  six  mules  and  three 
horses  on  band  at  the  time  the  witness  whose 
deposition  was  taken  testified.  We  are  not 
advised  as  to  when  tliis  was.  Several  of  the 
mules  remaining  unsold  were  being  held  tor 
$275  per  pair ;  an  offer  of  $265  per  pair  hav- 
ing been  refused.  As  to  the  condition  of  the 
remainder  of  the  stock,  the  testimony  does 
not  disclose  anything  further  than  as  given 
by  the  witness  D.  W.  Light  ^bove  referred  to. 
The  first  error  assigned  complains  of  the 
following  portion  of  the  court's  charge:  "If 
you  believe  from  the  evidence  that  during  the 
transportation  of  said  horses  and  mules,  and 
while  they  were  in  charge  of  the  defendant 
the  defendant  was  guilty  of  negligence  in  'the 
manner  of  handling  or  switching  the  car  in 
which  said  horses  and  mules  were,  and  if  on 
account  thereof  said  horses  and  mules  were 
skinned,  bruised,  or  injured,  then  you  will 
find  for  the  plaintiffs  on  this  item  of  their 
claim."  The  objection  to  this  is  that  it  as- 
sumes as  a  conclusive  fact  that  if  the  animals 
were  "skinned,  bruised,  or  Injured,"  they 
necessarily  suffered  in  their  market  value, 
and  therefore  the  charge  is  on  the  weight  of 
the  evidence.  In  view  of  tlie  peculiar  facts 
of  this  case,  we  think  the  charge  Is  subject 
to  the  objection  urged.  There  was  testimony 
on  the  part  of  the  appellees  that  all  of  the 
stock  were  more  or  less  skinned,  bruised,  and 
injured,  without  specifying  in  detail  any  of 
the  injuries,  except  as  to  three  of  the  ani- 
mals. D.  W.  Light,  one  of  the  plaintiffs  in 
the  case,  testifled  that  the  damages  from 
those  Injuries  amounted  to  $40  per  head. 
The  undisputed  evidence  further  shows  that 
some  of  the  stock  were  sold  within  a  very 
short  time  after  their  arrival,  at  prices  In 
excess  of  what  Light  testified  would  be  their 
market  value  bad  they  arrived  in  proper  con- 
dition. This,  it  seems,  would  afford  conclu- 
sive evidence  that  some  of  the  stock,  at  least 
were  not  "skinned,  bruised,  or  injured"  suf- 
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fldently  to  affect  their  market  value.  We 
think  the  court  should  have  left  It  to  the  Jury 
to  determine  whether  or  not  the  Injuries  were 
sufficient  to  affect  the  market  value  of  the 
stock. 

It  is  also  claimed  that  the  court  erred  in 
giving  the  following  charge  on  the  measure 
of  damages:  "If  you  find  for  the  plaintiffs, 
you  will  assess  their  damages  at  such  sum  as 
In  your  Judgment  from  the  evidence  is  the 
difference  between  the  market  value  of  said 
horses  and  mules  In  the  condition  in  which 
they  arrived  at  OotuUa,  and  the  market  value 
of  said  horses  and  mules  in  the  condition  In 
which  they  should  have  arrived  in  Cotulla." 
The  specific  objection  to  this  portion  of  the 
charge  is  that  "It  makes  the  appellant  abso- 
lutely liable  for  the  dlff^ence  between  the 
market  value  of  the  stock  in  the  condition  in 
which  they  arrived  at  Cotulla,  and  that  In 
which  they  should  have  arrived" ;  whereas, 
the  appellant  can  only  be  held  liable  for  such 
difference  as  may  have  been  caused  by  its 
negligence.  We  think  the  proposition  stated 
by  the  appellant  correctly  gives  the  rule  in 
such  cases,  and  if,  by  a  fair  construction  of 
the  language  used  in  the  charge,  it  falls  to 
conform  to  that  requirement,  it  should  not 
have  been  given.  The  court  uses  the  lan- 
guage, "In  the  condition  in  which  they  should 
have  arrived,"  without  any  qualifloatlon. 
This  apparently  Implies  that  there  was  a  dere- 
liction of  duty  somewhere  which  caused  an 
Injury.  Had  the  court  supplied  the  ellipsis 
by  adding,  "but  for  the  negUgoice  of  the  ap- 
pellant," still  another  objection,  equally  as 
grave,  would  have  arisen.  The  charge  might 
then  be  said  to  have  been  upon  the  weight  of 
the  evidence^  Tet,  clearly,  we  think  such 
was  the  only  Inference  to  be  drawn  from  the 
language  used.  If  we  construe  the  language 
as  having  reference  to  a  condition  of  the 
stock  brought  about  by  any  and  all  of  the 
drcnmstances  attending  that  shipment  which 
resulted  In  their  delay  or  Injury,  then  the 
charge  seeks  to  make  the  appellant  respon- 
sible for  more  than  the  law  will  Justify.  The 
charge  iriiould  have  been  so  framed  as  to  sub- 
mit the  measure  of  dama|;es  In  a  manner  au- 
thorizing a  recovery  for  such  Injuries  as  re- 
sulted from  the  negligence  of  the  appellant  or 
of  its  semants. 

Appellant  further  complains  that  the  ver- 
dict Is  excessive  and  Is  not  supported  by 
the  evidence.  There  is  also  an  assignment 
charging  misconduct  on  the  part  of  the  Jury 
In  the  manner  in  which  they  arrived  at  their 
verdict  Upon  this  latter  question  the  court 
beard  testimony  which  showed  that  the 
Jury  reached  their  verdict  in  the  following 
manner:  After  they  had  retired  for  the 
purpose  of  deliberation,  and  without  having 
.discussed  the  evidence,  in  pursuance  of  a 
suggestion,  each  Juror  wrote  upon  a  slip  of 
pai>er  the  amount  of  damages  he  thought  the 
plaintiffs  were  entitled  to  recover.  These 
were  added  together,  and  the  sum  divided 
by  12,  xeaulting  JUt  S33  as  the  quotient   They 


accordingly  returned  $533  as  tbelr  verdict  In 
the  case.  The  testimony  further  showed 
that  the  various  sums  written  by  the  Jurors 
ranged  from  $300  to  $388.  There  Is  some 
doubt  from  the  evidence  adduced,  as  to 
whether  this  method  of  finding  the  verdict 
was  in  compliance  with  a  previously  formed 
agreement  or  that  the  result  was  afterwards 
agreed  to  by  all  the  members  of  the  Jury, 
and  we  are  unable  to  say  that  the  verdict 
was  arrived  at  in  such  a  way  as  to  Justify 
the  court  in  setting  It  aside  on  that  account 
alone;  but,  be  that  as  It  may,  these  facts  are 
suggestive 'Of  such  an  absence  of  that  dtiib- 
eratlon  which  should  characterize  the  con- 
duct of  Juries,  when  passing  upon  the  prop- 
erty rights  of  litigants,  as  to  subject  to  close 
scrutiny  the  ervidence  upon  which  their  find- 
ing Is  made  to  rest  Under  the  testimony  we 
think  the  Jury  might  Justifiably  have  con- 
cluded that  the  stock  in  question  were  in- 
jured by  long  confinement  and  the  manner 
In  which  they  were  handled  while  in  transit 
and  If  it  was  also  found  that  some  of  the 
Injuries  Inflicted  were  caused  by  the  neg- 
ligence of  the  appellant's  employes,  it  can- 
not be  said  that  such  finding  would  be  with- 
out evidence  to  support  It;  but  It  la  diffi- 
cult to  understand  how  a  satisfactory  con- 
clusion could  be  reached  as  to  how  much 
damages  should  be  awarded. 

There  were  twenty-six  horses  and  mules 
In  the  car  when  they  arrived  at  Cotulla; 
two  mules  having  been  sold  on  the  way  by 
the  man  in  charge.  One  of  the  appellees  tes- 
tified that  some  of  the  stock  were  skinned, 
bruised,  and  injured  when  they  arrived, 
while  others  say  that  all  of  them  were  In 
that  condition.  How  much  of  this  condition 
was  due  to  the  negligence  of  the  appellant's 
servants,  and  how  much  resulted  Incidental- 
ly and  necessarily  from  being  transported 
that  distance  In  a  railway  car,  is  purely  a 
matter  of  conjecture  under  the  evidence. 
Two  of  the  witnesses  for  plaintiffs  below 
testified  to  specific  injuries  to  three  of  the 
animals,  but  did  not  undertake  to  say  what 
was  the  amount  of  damages  resulting  from 
those  particular  Injuries.  D.  W.  Light  one 
of  the  appellees,  says  that  the  stock  would 
have  been  worth  in  that  market  $130  per 
head  had  they  arrived  in  proper  condition, 
that  they  were  worth  only  $90  per  head  In 
the  condition  In  which  they  did  arrive,  and 
thus  places  $40  per  head  as  a  general  avei^ 
age  of  the  damages  sustained.  There  was 
nothing  to  enable  the  Jury  to  assess  the 
damages  to  any  one  or  more  of  the  animals 
at  a  greater  or  less  amount  than  the  average 
named  by  Light  The  correctness  of  bis  es- 
timate is  so  strongly  challenged  by  his  sub- 
sequent admissions,  and  those  of  his  co- 
plaintiffs,  that  its  probative  value  as  a  baslB 
for  a  verdict  may  be  seriously  questioned. 
It  Is  admitted  that,  a  very  short  time  after 
the  stock  arrived  at  Ootulla,  eight  head  of 
them  were  sold  for  $1,100,  or  $7.50  per 
head  more  thim  Light  estimated  their  mar- 
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ket  value  would  bave  been  had  they  arrived 
In  good  condition,  and  $47.50  more  than  he 
stated  their  market  value  actually  was  up- 
on their  arrival.  There  Is  nothing  in  the 
evidence  to  show  that  the  animals  sold  were 
injured  less  than  the  others,  or  that  their 
market  value  was  greater  at  that  time.  The 
average  of  those  sold  thereafter  was  also 
above  the  value  fixed  by  Light.  It  was  also 
admitted  that  four  of  the  mules  which  were 
nnsold  at  the  time  the  deposition  of  the  wit- 
ness was  taken  were  held  at  $275  per  pair. 
This  would  leave  only  five  head  whose  value 
were  unaccounted  for,  thus  showing  by  the 
evidence  that  twenty-one  of  the  animals  had 
been  erroneously  estimated  by  Light  to 
have  been  damaged  to  the  extent  of  $40  per 
bead.  Could  the  Jury  say  that  these  five 
were  each  damaged  to  the  extent  of  over 
$100,  as  they  musf  In  order  to  sustain  their 
finding?  We  think  not  It  Is  true  some  of 
these  animals  were  priced  some  time  after 
their  arrival  at  their  destination,  and  appel- 
lees contend  that  these  values  should  not  be 
taken  as  a  basis  of  measuring  their  dam- 
ages. We  think  that  Is  true,  and  are  not  un- 
dertaking to  use  it  for  that  purpose;  but  we 
refer  to  it  simply  to  show  how  unreliable 
and  Inadequate  was  the  testimony  upon 
which  the  Jury  had  to  rely  in  estimating  the 
damages  In  the  case.  There  was  nothing  to 
show  that  the  market  value  of  the  stock  had 
changed  during  the  time  Intervening  be- 
tween their  arrival  and  when  the  animals 
were  subsequently  sold,  or  that  any  expense 
was  incurred  to  get  them  in  a  better  mar- 
ketable condition.  The  evidence  merely 
Miows  that  they  were  turned  Into  a  large 
pasture  and  were  kept  there  until  sold. 

We  think  that  the  verdict  Is  excessive,  and 
for  that  reason,  among  the  others  discussed, 
the  judgment  Is  reversed,  and  the  cause  re- 
manded. 


MONTGOMERY,  Tax  Collector,  v.  PEACH 
RIVER  LUMBER  CO. 

(Court  of  Civil   Appeals   of  Texas.     Feb.  24, 
1909.     Rehearing  Denied  March  18,  1909.) 

1.  Propestt  (§  5*)  —  Peesonal  Pbomktt  — 
Staitoino  Tihbeb. 

Standing  timber,  when  sold  by  the  owner  of 
the  land  with  the  right  to  enter  and  remove, 
it,  ceases  to  be  a  part  of  the  realty,  and  be- 
comes personal  property. 

[Bd.  Note.— For   other   cases,   see   Property, 
Cent.  Dig.  t  8;    Dec.  Dig.  g  5.*] 

2.  Taxation  (S  247*)  —  Exemptioit  —  Public 
pubposbb  —  cottntt  school  lands  —  tlm- 

BEB. 

Const,  art.  11,  {  9,  exempts  from  taxation 
all  property  of  counties,  etc.,  held  only  for 
pnbllc  purposes.  Article  7,  {  6,  provides  that 
all  lands  granted  to  the  several  counties  for 
educational  purposes  are  the  property  of  such 
counties,  and  shall  be  held  by  them  in  trust  for 
the  public  schools.  Acts  1905,  p.  72,  c.  52, 
proTides  that  timber  held  by  persons,  purchas- 


ed from  the  state  under  the  various  '  laws  for 
that  purpose,  shall  be  taxed.  Held,  that  tim- 
l>er  on  county  school  lands  was  exempt  from 
taxation  under  section  9,  so  long  as  it  was 
owned  by  the  county,  but,  when  sold,  was  not 
exempt  from  taxes  levied  after  the  sale,  thongti 
not  severed  from  the  land ;  Act  1905  apply- 
ing to  county  lands  as  well  as  state  lands. 

[Ed.    Note. — For   other   cases,    see   Taxation, 
Dec  Dig.  {  247.*] 

3.  Taxation  ({  611*)— Collection  of  Taxes 
—Action  to  Enjoin— Plkadino. 

In  a  suit  to  enjoin  the  collection  of  taxes 
on  timber  standing  on  county  school  lands,  on 
the  ground  that  it  was  exempt  from  taxation, 
allegations  of  the  petition  that  the  county  trans- 
ferred the  timl>er  standing  on  the  land  to  M., 
with  the  right  to  enter  and  remove  it,  and  that 
plaintiff,  by  proper  conveyances,  etc.,  became  the 
owner  of  M.'s  rights,  under  his  contract  with 
the  county,  showed  that  title  to  the  timber  was 
conveyed  to  M.,  and  that  plaintiff  acquired  his 
title. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  I  611.*] 

4.  Taxation  (|  611*)— Coluection  op  Taxes 
—Suit  to  Enjoin  —  Findinos  —  Constbuc- 
tion. 

A  finding,  in  a  suit  to  enjoin  the  collec- 
tion of  taxes,  merely  that  plaintiff  had  te- 
quired  from  the  county,  by  mesne  conveyances, 
the  right  to  cut  and  remove  timber  on  county 
school  lands  did  not  show  that  title  to  the  tim- 
ber, while  standing  on  the  land,  was  in  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  611.*] 

5.  Taxation  (§  611*)— Collection- Suit  tx) 
Enjoin— Pleading— SuFFiciKNOT  of  Peti- 
tion. 

In  a  suit  to  enjoin  the  collection  of  taxes 
on  timber  standing  on  county  school  lands,  the 
petition  alleged  the  conveyance  of  the  timber  to 
plaintiff's  remote  grantor,  with  right  to  enter 
and  remove  it,  and  that  its  sale  by  the  county 
was  a  proper  exercise  of  its  right  to  use  the 
land  for  school  purposes,  and  that  the  timber 
standing  on  the  land  was  not  subject  to  taxa- 
tion, because  it  was  then  a  part  of  the  realty, 
and  had  never  l>een  severed.  Held,  that  the 
petition  showed  that  plaintiff's  theory  was  that 
the  timber  could  not  be  taxed  separately  so 
long  as  it  was  not  severed,  irrespective  of  wheth- 
er the  county  owned  it,  and  henjce  was  bad  on 
general  demurrer,  as  showing  on  its  face  that 
plaintiff  was  not  entitled  to  the  relief  sought. 

[Ed.    Note.— For   other   cases,    see   Taxation. 
Dec.  Dig.  {  611.*] 

6.  Appeal  and  Ebhob  (§  837*)— Review- 
Matters    CONBIDEBED. 

Allegations  of  the  petition^  under  which 
plaintiff  would  not  be  entitled  to  recover,  can- 
not he  considered  to  supplement  the  findings  of 
fact,  for  the  purpose  of  working  a  reversal  of 
a  judgment  for  plaintiff,  warranted  by  the  find- 
ings considered  by  themselves. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  837.*] 

7.  Appeal  and  Ebbob  ($  719*)— Assignments  ■ 
ov  Ebbob  —  Necessity  —  Insuiticienct  of 
Petition. 

The  insufficiency  of  the  petition  on  its  face 
is  fundamental  error  apparent  of  record,  and 
requires  a  reversal,  though  there  is  no  assign- 
ment of  error  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  719.*] 

Appeal  from  District  Court,  Montgomery 
Gotmty;  L.  B.  Hightower,  Judge. 
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Suit  by  the  Peacta  River  Lumber  Company 
against  B.  E.  Montgomery.  Tax  Collector. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Reyersed  and  remanded. 

W.  M.  Williams,  for  appellant  Stewarts, 
Llewellyn  &  Kayser,  and  Geo.  T.  Burgess, 
for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellant,  B.  E.  Mont- 
gomery, tax  collector  of  Montgomery  coun- 
ty, to  enjoin  tbe  collection  of  taxes  levied 
and  assessed  for  the  years  1905  and  1906. 
by  the  proper  authorities  of  said  county, 
upon  the  standing  timber  upon  three  leagues 
of  land  in  said  county,  granted  by  the  state 
to  Walker  county  for  school  purposes.  The 
petition  alleges  facts  showing  the  sale  of 
tbe  timber  by  Walker  county  to  R.  McDonald 
in  February,  1902,  and  then  alleges:  "That 
by  proper  conveyances  the  said  Peach  River 
Lumber  Company,  on  the  9th  day  of  July, 
1902,  became  the  owner  of  said  timber,  and 
subrogated  to  the  rights  therein  of  tbe  said 
R.  McDonald,  by  virtue  of  his  contract  with 
Walker  county.  That  said  timber  standing 
and  growing  upon  the  said  land,  during  the 
years  1905  and  1906,  was  not  subject  to 
taxes,  state  and  county,  for  the  reason  that 
same  was  part  of  the  realty,  never  severed 
therefrom,  and,  further,  that  the  right  to  cut 
and  remove  from  said  land  said  timber  there- 
on was  a  proper  exercise  by  Walker  county 
of  its  right  to  use  said  property  for  school 
purposes,  and  therefore  said  timber  was  not 
taxable  by  Montgomery  county  and  the  state 
of  Texas.  That  B.  E.  Montgomery,  tax  col- 
lector, as  aforesaid,  is  attempting  to  collect 
from  complainant,  the  sum  of  $596.54,  tbe 
amount  of  taxes  assessed  against  said  tim- 
ber for  the  years  1905  and  1906,  and  that 
said  B.  E.  Montgomery,  tax  collector,  as 
aforesaid.  Is  threatening  and  preparing  to 
levy  upon  certain  mules  and  oxen  of  com- 
plainant, to  the  value  of  $1,000,  to  satisfy 
said  taxes,  interest,  and  costs,  and  that  the 
tax  so  assessed  against  said  timber  is  void, 
and  that  the  threatened  and  attempted  levy 
upon  complainant's  property  is  void,  and 
prays  for  writ  of  Injunction  to  Issue  to  re- 
strain the  levy  upon  and  sale  of  complain- 
ant's property."  A  temporary  restraining 
order  was  granted  in  vacation.  The  defend- 
ant answered  at  the  next  terra  of  the  court 
by  general  demurrer  and  general  denial,  and 
upon  final  trial,  on  January  23,  1908,  a  per- 
petual injunction  was  granted  In  accordance 
with  the  prayer  of  plaintiff's  petition. 

The  following  Is  the  agreed  statement  of 
facts  upon  which  the  cause  was  tried  in  tbe 
court  below:  "(1)  That  the  Walker  county 
three-league  grant  was  granted  by  tbe  state 
of  Texas  to  Walker  county  as  school  land 
for  public  school  purposes,  said  grant  being 
located  in  Montgomery  county^  Tex.,  and 
covered  with  pine  timber.  (2)  That  plaintiff 
has  acquired  from  Walker  county,  by  mesne 
conveyances,  for  a  consideration  fully  paid. 


the  right  to  cut  and  remove  the  timber  from 
said  land  until.  December  31,  1909;  and 
plaintiff  has  a  contract  right  thereafter  to 
cut  and  remove  the  timber  until  tbe  year 
1916,  by  tbe  payment  of  a  further  sum  in 
money.  (3)  That  Montgomery  county,  by  its 
assessor,  has  regularly  assessed  for  taxes 
the  timber  remaining  on  said  land,  l>elng  as- 
sessed as  the  property  of  plaintiff,  the  tax 
for  1905  and  1906  amounting  to  1596.54,  and 
defendant  is  preparing  to  levy  on  and  seize 
and  sell  certain  mules  and  oxen  belonging 
to  plaintiff,  to  satisfy  said  tax.  Said  mules 
and  oxen  lieing  of  the  value  of  $1,000,  said 
levy,  seizure,  and  sale  would  be  an  irrepar- 
able injury,  for  which  plaintiff  has  no  ad- 
equate remedy  at  law."  The  trial  court,  at 
request  of  appellant,  filed  conclusions  of 
fact  and  law,  tlie  conclusions  of  fact  so  filed 
being  an  exact  copy  of  th'^  agreed  statement 
above  set  out. 

If,  as  alleged  in  the  petition,  appellee  Is 
the  owner  of  the  timber,  tbe  fact  that  It' is 
growing  upon  lands  of  Walker  county  which 
are  not  subject  to  taxation  would  not  exempt 
tbe  timber  from  taxation.  It  is  well  settled 
that  growing  timber,  when  the  title  thereto 
has  been  transferred  by  the  owner  of  the 
land  upon  which  it  stands,  and  the  right  giv- 
en the  transferee  to  enter  and  remove  the 
same,  becomes  the  personal  property  of  tbe 
owner,  and  can  no  longer  be  regarded  as  a 
part  of  the  realty.  Boykin  ▼.  Rosenfield  & 
Co.,  69  Tex.  118,  9  S.  W.  318.  Such  being  the 
rule  of  decision  in  this  state,  it  would  seem 
to  necessarily  follow  that  the  purchaser  of 
timber  growing  upon  lands  exempt  from  tax- 
ation could  not  claim  such  exemption  for 
tbe  timber  so  purchased,  but  to  relieve  the 
question  of  all  doubt  the  Legislature,  by  an 
act  passed  in  1906,  expressly  declared  that 
timber  held  by  persons  or  corportlons,  and 
growing  upon  lands  of  the  state,  shall  be  sub- 
ject to  assessment  for  taxation  as  other 
property.  The  general  principles  of  law  in- 
volved are  well  settled,  but  their  proper  ap- 
plication to  the  facts  disclosed  by  the  record, 
or,  to  speak  more  accurately,  tbe  determina- 
tion of  the  question  of  what  facts  we  should 
consider  established  by  the  record,  is  one  of 
difficulty.  Section  9,  art  11,  of  the  Con- 
stitution of  this  state  exempts  from  taxation 
the  property  of  counties,  cities,  and  towns 
owned  and  held  only  for  public  purposes,  and 
section  6,  art  7,  of  the  same  instrument 
declares:  "All  lands  heretofore  or  hereafrer 
granted  to  the  several  counties  of  this  stato 
for  educational  purposes  are  of  right  the 
property  of  said  counties  respectively  to 
which  they  are  granted,  and  title  thereto  is 
vested  in  said  counties,  •  *  •  gaid  lands 
and  the  proceeds  thereof  when  sold,  shall  be 
beld  by  tbe  counties  alone  as  a  trust  for  the 
benefit  of  public  schools  therein." 

Under  these  provisions  of  the  Constitu- 
tion it  is  clear  that  if  the  timber  upon  the 
school  lands  of  Walker  county  was  the  prop- 
erty of  said  county  on  the  Ist  day  of  Janu- 


Digitized  by 


Google 


Tex.) 


IIONTOOMERY  v.  PEACH  RIVER  LUMBER  CO. 


1063 


ary  next  preceding  the  date  upon  which  the 
taxes  sought  to  be  enjoined  were  levied, 
such  timber  was  not  subject  to  taxation,  and 
the  injunction  was  properly  granted.  If,  on 
the  other  hand,  It  was  at  said  time  the  prop- 
erty of  appellee,  it  was  subject  to  taxation 
as  other  personal  property  owned  by  it,  and 
the  injunction  should  hare  been  refused. 
The  decision  of  the  case  depends  entirely 
upon  the  determination  of  whether  appellee 
acquired  title  to  the  timber  under  the  con- 
tract made  with  Walker  county  by  R.  Mc- 
Donald in  February,  1902.  The  petition 
contains  the  following  allegations:  "That 
heretofore,  to  wit,  on  or  about  the  21st  day 
of  February,  1902,  said  Walker  county  duly 
and  legally  transferred  to  one  R.  McDonald 
the  timber  then  standing  and  growing  on 
said  land,  together  with  the  right  to  enter 
upon  said  land  and  remove  the  same  up  to 
and  including  the  year  1909,  with  the  fur- 
•  tber  right,  by  the  payment  of  an  additional 
sum  per  acre,  to  enter  and  remove  said  tim- 
ber Tip  to  the  12th  day  of  February,  1916, 
said  county  receiving  the  sum  of  $5,000  in 
cash,  and  two  vendor's  lien  notes,  one  for 
the  sum  of  $7,500,  due  in  6  months  after 
said  date,  and  the  other  for  $12,500,  due  12 
months  aiter  date,  and  retaining  the  ven- 
dor's lien  to  secure  the  payment  thereof, 
all  of  which  notes  have  been  fully  paid,  and 
said  lien  thereon  discharged,  prior  to  Janu- 
ary 1,  1906.  That  by  proper  conveyances, 
and  for  valuable  consideration,  the  said  com- 
plainant herein  did,  on  the  9th  day  of  July, 
1902,  become  the  owner  of,  and  subrogated 
to,  all  the  rights  of  the  said  R.  McDonald 
which  he  acquired  under  and  by  virtue  of 
said  contract  with  said  Walker  county,  as 
aforesaid."  We  think  the  facts  stated  in 
these  allegations  clearly  show  that  the  title 
to  the  timber  was  conveyed  to  McDonald, 
and  that  as  a  purchaser  imder  blm  appellee 
has  acquired  such  title.  Neither  the  state- 
ment of  facts  nor  the  conclusions  of  fact 
filed  by  the  trial  Judge  contain  a  copy  of 
this  contract,  and  the  findings  of  the  Judge, 
which  are,  as  before  said,  a  literal  copy  of 
the  agreed  statement  of  facts,  only  show 
that  the  plaintllF  "has  acquired  from  Walker 
county,  through  mesne  conveyances,  for  a 
consideration  fully  paid,  the  right  to  cut  and 
remove  the  timber  from  said  land  until  De- 
cember 31,  1909."  If  this  finding  is  taken 
as  a  full  and  accurate  statement  of  the 
terms  of  the  contract,  it  fails  to  show  title 
in  appellee  to  the  timber  while  it  remains 
upon  the  land,  and,  while  so  remaining,  such 
timber  would  not  be  subject  to  taxation. 

We  have  reached  the  conclusion,  however, 
that  we  should  not  base  our  Judgment  upon 
this  finding  of  fact,  and  disregard  the  alle- 
gations of  the  petition  before  set  out.  Aft- 
er the  allegations  above  quoted,  the  petition 
proceeds  as  follows:  "That  said  timber  so 
standing  and  growing  upon  said  land  upon 
the  date  hereinafter  mentioned  was  not  sub- 
ject to  taxation  against  this  complainant  un- 


der said  facts  above  alleged,  for  the  same 
was  then  and  there  a  part  of  the  realty, 
never  severed  therefrom;  and,  further,  that 
complainant's  right  to  enter  said  premises 
and  cat  and  remove  said  timber  therefrom, 
so  acquired,  as  aforesaid,  from  said  Walker 
county,  was  a  proper  exercise  by  said  Walk- 
er county  of  its  right  to  use  said  property 
for  school  purposes,  and  therefore  said  tim- 
ber so  standing  and  growing  on  said  land 
on  said  dates  was  not  taxable  by  said  Mont- 
gomery county  and  said  state  of  Texas." 
It  Is,  we  think,  apparent  from  these  allega- 
tions that  the  theory  upon  which  the  suit 
was  brought  was  that,  so  long  as  the  timber 
remained  upon  the  land,  it  was  a  part  of 
the  realty,  and,  irrespective  of  the  question 
of  ownership,  it  could  not  be  assessed  for 
taxes  separate  and  apart  from  the  land, 
and,  the  land  being  exempt  from  taxation, 
such  exemption  was  extended  to  the  timber 
thereon,  and  no  sale  of  the  timber  could  de- 
feat this  exemption  so  long  as  it  remained 
upon  the  land.  This  also  seems  to  be  the 
theory  upon  which  the  trial  court  based  its 
judgment 

It  is  settled  by  the  decisions  of  this  state 
that  the  owner  of  land  may  sell  or  mortgage 
the  timber  growing  thereon,  and  when  such 
sale  is  made,  the  timber  becomes  the  per- 
sonal property  of  the  vendee.  Boykln  v.  Ros- 
enfield,  69  Tex.  118,  9  S.  W.  318.  If  the  tim- 
ber in  question  was  the  property  of  appellee, 
the  fact  that  It  was  growing  upon  school 
lands  of  Walker  county,  which  are  exempt 
from  taxation  under  the  Constitution,  would 
not  defeat  the  right  of  Montgomery  county  to 
tax  said  timber.  The  cases  of  Daugherty  v. 
Thompson,  71  Tex.  193,  9  S.  W.  99,  and  Da- 
vis V.  Burnett,  77  Tex.  3,  13  S.  W.  613,  cited 
by  appellee,  do  not  sustain  the  contention 
that,  because  the  timber  is  growing  upon 
exempt  land,  it  is  therefore  exempt  notwith- 
standing It  may  have  been  sol4  by  the  own- 
er of  the  land  in  whose  favor  the  exemption 
is  given.  The  cases  cited  only  go  to  the 
extent  of  holding  that  the  lessee  of  school 
lands  cannot  be  required  to  pay  taxes  upon 
his  leasehold,  because  to  make  such  lease- 
hold taxable  would  decrease  the  rental  val- 
ue of  the  land,  and  to  that  extent  lessen  the 
revenues  which  might  be  derived  therefrom 
for  public  school  purposes.  The  I,eglslature 
of  this  state,  as  before  stated,  has  expressly 
provided  by  an  act  of  the  twenty-ninth  Legis- 
lature (page  72,  c  52)  that  timber  purchased 
from  the  state,  and  growing  upon  the  public 
lands  of  the  state,  shall  be  taxed  as  other 
property.  While  this  act  does  not  apply  to 
lands  owned  by  the  counties,  the  question 
of  whether  the  Constitution  prohibits  such 
taxation  is  exactly  the  same  whether  the 
land  on  which  the  timber  is  growing  is  state 
or  county  lands,  and  the  act  shows  as  well 
the  legislative  construction  of  the  Constitu- 
tion as  the  policy  which  It  deems  wise  to 
pursue.  If  the  case  could  be  decided  upon 
the  allegations  of  the  petition  as  supple- 
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mental  to  the  findings  of  fact  filed  by  the 
trial  Judge,  the  Judgment  of  the  lower  court 
should  be  reversed,  and  Judgment  here  ren- 
dered In  faror  of  appellant  While  the  alle- 
gations of  the  petition  are  not  directly  con- 
tradictory to  the  fact  findings  of  the  trial 
court,  they  change  the  legal  effect  of  said 
findings,  and  we  are  not  authorized.  In  this 
state  of  the  record,  to  render  Judgment  for  de- 
fendant upon  the  facts  alleged  in  the  petition. 
The  petition,  we  think,  shows  upon  Its  face 
that  appellee  was  not  entitled  to  the  relief 
sought  by  him,  and  was  therefore  subject 
to  general  demurrer.  There  Is  no  assign- 
ment attacking  the  Judgment  upon  this 
ground,  but  the  error  is  fundamental  and 
apparent  of  record,  and  requires  a  reversal 
of  the  Judgment.  Rankert  v.  Clow,  16  Tex. 
9;  Seise  v.  Malsch,  54  Tex.  357;  Brewing 
Co.  V.  Templeman,  90  Tex.  277,  88  S.  W.  27; 
Harris  v.  Petty,  66  Tex.  514,  1  S.  W.  625; 
Wilson  V.  Johnson,  94  Tex.  272,  60  S.  W.  242. 
These  authorities  sustain  the  proposition 
that  a  Judgment  based  upon  pleadings  which 
affirmatively  show  that  the  case  made  by 
the  party  In  whose  favor  the  Judgment  Is 
rendered  Is  not  founded  in  Justice  and  in 
law  should  be  reversed  for  fundamental  er- 
ror, notwithstanding  the  appellant  In  such 
case  has  failed  to  present  an  assignment 
pointing  out  the  error. 

For  reasons  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


ST.  LOUIS,  I.  M.  &  S.  RX.  CO.  v.  GRIMS- 

LEY. 
(Supreme  Court  of  Arkansas.    March  29,  1909.) 

1.  CaBBIEBS  (§  343*)  —  CONTBIBUTOBT  NEOU- 

GENCB— Necessity  of  Pleadino. 

A  carrier,  to  avail  Itself  of  contribntory 
negligence  of  one  sastaining  injuries  while  wait- 
ing at  a  depot  to  see  passengers  off,  must  plead 
such  negligence. 

[Ed.    Note. — ^For   other   cases,    see   Carriers, 
Cent.  Dig.  {  1398;    Dec  Dig.  {  343.*] 

2.  CABBIEBS  (i  347*)— INJUBIEB  TO  Pebsor  Ac- 
COMPANTINO      PaSSENOEBS  —  CONTBIBUTOBT 

Neqligencb— Question  fob  Jdby. 

In  an  action  for  injuries  sustained  by 
falling  through  a  defective  seat  in  defendant's 
depot  while  waiting  to  see  passengers  off,  wheth- 
er plaintiff  was  guilty  of  contributory  negli- 
gence held  for  the  jury. 

[Dd.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {  1402;   Dec.  Dig.  {  347.*] 

3.  Tbial  (J  260*)  —  Refusing  Instbuctions 
Already  Given  —  Contbibtjtoby  Negli- 
gence. 

Where,  in  an  action  for  injuries  by  falling 
through  a  defective  seat  while  waiting  to  see 
passengers  off,  the  court  instructed  that  plain- 
tiff must  have  used  ordinary  care,  and  another 
instruction  charged  on  contribntory  negligence, 
a  requested  instruction  that  it  was  plaintiff's 
duty,  before  sitting,  to  look  at  the  seat,  and  if 


he  did  not  do  so,  or  the  defect  was  obvious,  be 
was  negligent,  was  properly  refused. 

[EH.  Note.— E\)r  other  cases,  see  Trial,  CenL 
Dig.  I  657:  Dec.  Dig.  |  260;*  Canien,  Cent 
Dig.  I  14OT.] 

4.  CaBBIEBB  (i  286*)  —  iNJTTBm  TO  Passkh- 

OEBs— Condition  of  Waiting  Room— Cab- 
bies's  Duty. 

It  Is  a  railroad  company's  dnty  to  exercise 
ordinary  care  to  keep  its  waiting  room  in  a 
safe  condition,  so  that  it  was  Inaccurate  to 
instruct  that  a  carrier  -must  keep  its  waiting 
room  in  a  reasonably  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1142;    Dec.  Dig.  {  286.*] 

Bi  Cabbiebs  (I  321*)— Injubiks  to  Pebson  Ac- 
couPANYiNG  Passenoebs— Instbuctions. 
In  an  action  against  a  carrier  for  injuries 
tsnstalned  by  a  person  accompanying  a  passen- 
cer  by  fallm^  through  a  defective  seat  in  de- 
fendant's waiting  room,  instructions  held  to 
sufficiently  present  the  question  of  defendant's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1829;   Dec.  Dig.  i  321.*] 

6.  Cabbiebs  (8  304*)— Liability  to  Pebsonb 

ACCOUFANYING  PaSSENGEBS. 

A  carrier  is  bound  to  exercise  ordinary 
care  to  keep  its  waiting  room  in  a  reasonably 
safe  condition  for  the  benefit  of  those  going 
there  to  meet  and  assist  incoming,  or  to  aid  out- 
going, passengers  for  their  convenience,  comfort, 
and  safety;    such  persons  being  implied  licen- 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1104,  1110-1114,  1162;  Dec  Dig. 

I.  Tbial  (|  68*)— Reopening  Case— Discre- 
tion OF  Coubt. 

In  an  action  for  personal  injuries,  the 
court  did  bot  abuse  its  discretion  in  permitting 
plaintiff  to  be  recalled,  after  defendant's  case 
was  closed,  to  testify  as  to  bow  much  his  time 
was  worth. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  15S-1G3 ;  Dec  Dig.  {  C8.*] 

8.  Continuance  (I  22*)  —  Absehob  of  Bfi- 

DENCE— DIBCBBTION   OF   COUBT. 

It  was  within  the  trial  court's  discretion 
to  deny  a  continuance  in  a  iieisonal  injury  ac- 
tion to  permit  defendant  to  rebut  evidence  by 
plaintiff  as  to  the  value  of  his  time. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  f  68;   Dec  Dig.  {  22.*] 

9.  Damages  ({  216*)— Pebsonal  Irjttbies— In- 
structions. 

In  an  action  for  personal  injuries,  an  in- 
struction that  in  assessing  plaintiff's  damages 
the  jury  should  consider  his  earning  capacity, 
his  physical  condition  both  before  and  after 
the  injury,  and  the  nature  and  character  of 
the  injuries,  and  whether  they  were  permanent 
or  temporary,  and  allow  such  sum  as  will  fair- 
ly and  reasonably  compensate  him  including  rear 
sonable  compensation  for  past  or  future  physic- 
al pain  and  suffering,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  548;    Dec  Dig.  |  216.*] 

10.  Damages  (|  131*)— Excessive  DAJiAOKfr- 
Pebsonal  Injuries. 

Plaintiff  fell  through  a  seat  in  a  railroad 
depot,  and  his  back  was  hurt  so  as  to  confine 
him  in  bed  for  five  days,  and  he  was  unable  to 
put  on  his  shoes  unaided  for  three  weeks,  dur- 
ing which  time  he  suffered  much  pain,  and  was 
put  to  other  expense  for  hiring  necessary  farm 
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labor.     Beid,  that  a  Terdict  for  $450  waa  not 
excessive. 

[Ed.    Note.— For  other   cases,   see   Damages, 

Cent.  Dig.  I  357 ;  Dec.  Dig.  {  131.*] 

Appeal  from  Circuit  Court,  Miller  County; 
Jacob  M.  Carter,  Judge. 

Action  by  B.  Grlmsley  against  tbe  St 
liOuls,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    AflBrmed. 

Tbe  appellee  sued  appellant  to  recoTer 
damages  for  injuries  received  by  him  in  fall" 
big  through  a  seat  in  the  passenger  depot  of 
appellant  in  the  city  of  Texarkana,  Ark. 
The  seat  had  a  defective  bottom.  Appellee 
alleged  that  he  accompanied  his  daughter-in- 
law  and  her  children  to  said  depot  for  the 
purpose  of  aiding  them  to  embark  on  said 
appellant's  passenger  train  as  passengers, 
that  when  they  arrived  at  tbe  depot  be  pur- 
chased a  ticket  for  them  and  took  a  seat  be- 
side his  daughter-in-law  to  wait  for  tbe 
train,  and,  on  account  of  the  defective  chair, 
fell  through  it  and  was  injured.  Appellee 
alleged  that  appellant  knew,  or  should  have 
known,  of  the  defective  condition  of  the 
seat,  and  tbat  by  reason  of  the  negligence 
of  appellant  In  falling  to  provide  and  main- 
tain said  seat  in  a  reasonably  safe  condition 
he  had  been  damaged  in  the  sum  of  $1,500. 
He  alleged  how  he  was  damaged.  Tbe  ap- 
pellant answered  denying  all  tbe  material 
allegations,  but  did  not  set  up  contributory 
negligence  as  a  defense.  The  evidence  on 
behalf  of  appellee  tended  to  prove  that  on 
the  27tb  day  of  July,  1907,  be  went  with  his 
daughter-in-law  and  her  two  small  children 
to  appellant's  depot,  in  the  city  of  Texar- 
kana, for  the  purpose  of  purchasing  her  tick- 
et and  aiding  her  and  tbe  children  in  get- 
ting on  tbe  train.  He  says:  "After  pur- 
chasing her  ticket,  I  handed  her  the  ticket 
and  then  monkeyed  with  the  children  a 
little,  and  then  tuhied  around  and  sat  down 
on  tbe  seat  right  beside  her.  I  fell  through 
the  seat,  and  it  bad  my  feet  right  up  in  my 
face.  The  seat  was  thin  bottom  and  per- 
forated. It  was  fastened  with  tacks,  but 
was  not  fastened  at  all  where  I  sat  down. 
Tbe  front  side  was  not  tacked.  I  examined 
It  and  could  put  my  hand  on  it  and  mash  it 
In,  and  when  I  took  my  hand  off  it  would 
come  back  up  again."  The  appellee  then 
tells  that  he  was  hurt  in  his  back,  that  he 
was  in  bed  five  days,  and  that  for  three 
weeks  he  could  not  put  on  his  shoes  unaided. 
He  suffered  much  pain.  Another  witness 
testified  that  he  saw  the  chair  in  which  ap- 
pellant was  injured  about  one  week  before, 
ttiat  he  started  to  sit  down  in  the  chair,  and 
noticed  that  the  tacks  were  out  of  it  The 
chair  was  in  plain  sight  in  the  middle  of  the 
room.  The  appellee  was  a  farmer,  and  had 
done  most  of  his  work  on  the  fa^m  to  tbe 
time  of  his  injury.    He  had  a  crop  of  corn 


and  cotton  planted.  He  had  to  hire  help  to 
have  his  crop  gathered. 

The'  court,  at  request  of  appellee,  gave  the 
following  instructions: 

"Ton  are  instructed  tbat  It  was  the  duty 
of  the  defendant  to  keep  tbe  seats  in  tbe 
waiting  room  in  reasonably  safe  condition 
for  the  use  of  passengers  who  came  to  the 
depot  for  tbe  purpose  of  taking  the  train,  or 
for  those  who  came  as  escorts  with  them  to 
assist  them  in  taking  the  train.  If  yon  find 
that  the  plaintiff  came  to  the  depot  with  his 
daughter-in-law  and  her  children  for  the  pur- 
pose of  aiding  them  In  taking  the  train  as 
passengers,  and  when  in  said  depot  he  was 
injured  in  his  person  by  reason  of  acts  com- 
plained of  in  his  complaint,  then  you  will 
inquire  whether  said  seat  was  in  a  reason- 
ably safe  condition  when  plaintiff  sat  down 
upon  It  If  you  find  that  It  was  not  in  a 
reasonably  safe  condition  when  he  sat  down 
upon  it  ttien  you  will  inquire  whether  such 
condition '  was  an  act  of  negligence  on  the 
part  of  the  defendant,  and  was  such  an  act 
of  negligence  as  that  some  Injury  might 
have  been  foreseen  or  reasonably  anticipated 
as  the  probable  result  of  such  an  act  of  neg- 
ligence. If  you  find  the  foregoing  facts  in 
the  affirmative,  then  your  verdict  should  be 
for  tbe  plabitlff." 

"(3)  If  you  find  for  the  plaintiff,  then  in 
assessing  his  damages  you  should  take  into 
consideration  bis  earning  capacity  before 
and  after  the  injury  was  received  as  may  be 
shown  by  tbe  proof,  his  physical  condition 
before  and  after  tbe  injury,  and  the  nature 
and  character  of  the  injury  he  received — 
whether  it  be  permanent  or  temporary  in 
its  nature — and  find  for  him  such  sum  as 
will  fairly  and  reasonably  compensate  him 
therefor.  And  you  are  further  Instructed  to 
include  therein  fair  and  reasonable  compen- 
sation for  any  physical  pain  and  suffering  he 
may  have  undergone,  or  may  undergo  in  the 
future,  as  a  result  thereof,  if  any." 

Tbe  court  gave,  among  others,  the  follow- 
ing at  the  request  of  appellant 

"The  burden  of  tbe  proof  is  on  tbe  plain- 
tiff to  show  by  a  preponderance,  or  a  greater 
weight  of  evidence  tbat  plaintiff  fell 
through  the  chair  as  alleged  in  tbe  com- 
plaint that  the  chair  was  defective,  and 
that  its  defective  condition  was  known  to 
defendant,  or  that  defendant  by  ordinary 
care  should  have  known  of  its  condition." 

"(10)  Although  tbe  jury  may  believe  that 
the  seat  in  question  was  defective,  yet  if 
such  defect  was  plain  and  plainly  to  be  seen, 
and  plaintiff  discovered  this  defect,  or  failed 
to  use  ordinary  care  in  that  direction,  he 
cannot  recover." 

And  refused  tbe  following: 

"(7)  The  jury  are  instructed  that  it  was 
the  duty  of  the  plaintiff,  before  attempting 
to  sit  down  on  the  seat  or  chair  upon  which 
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he  attempted  to  sit,  to  have  looked  at  the 
same,  and  If  he  failed  to  do  bo,  and  If  the 
defect  in  the  chair  or  seat  was  such  as  was 
plainly  obvious  and  could  have  been  seen  or 
detected  by  simply  looking  at  it,  then  he  is 
guilty  of  contributory  negligence  and  can- 
not recover  in  this  case." 

The  verdict  was  in  favor  of  appellee  In 
the  sum  of  $450.  Judgment  was  entered 
against  appellant  tot  that  amount,  and  this 
appeal  was  taken. 

E.  B.  Klnsworthy  and  Lewis  R.  Laton, 
for  appellant    Joe  E.  Cook,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  appellee's 
own  evidence  shows  that  he  was  guilty  of 
contributory  negligence,  and  that  the  court 
should  have  so  told  the  jury  as  matter  of 
law,  and  should  have  granted  appellant's 
request  for  peremptory  instruction  because 
of  appellee's  contributory  negligence.  The 
court's  ruling  was  correct  Appellant  did 
not  set  up  contributory  negligence  in  its  an- 
swer, and  hence  it  was  not  an  issue  in  the 
case.  Railway  Co.  v.  Philpot  72  Ark.  23,  77 
S.  W.  901.  But,  even  if  it  had  been  pleaded, 
it  was  at  most  only  a  question  for  the  jury 
under  the  evidence,  and  the  court  told  the 
Jury,  in  the  first  instruction  given  at  appel- 
lee's request  to  which  no  objection  is  urged 
here,  that  "ordinary  care  was  required  of 
appellee."  The  court  also  in  appellant's  re- 
quest 10  presented  the  question  of  appel- 
lee's contributory  negligence  to  the  jury. 
For  the  above  reasons  there  was  no  error  in 
the  refusal  of  the  court  to  grant  appellant's 
prayer  numbered  7. 

The  appellant  complains  that  appellee's 
prayer  No.  2  given  by  the  court  makes  ap- 
pellant an  insurer  of  its  premises  against 
all  injuries.  The  request  in  the  first  and  sec- 
ond paragraphs  was  inaccurately  worded  in 
telling  the  jury  that  it  was  the  duty  of 
appellant  to  keep  its  waiting  room  in  a  "rea- 
sonably safe"  condition,  and  that  it  was 
their  duty  to  inquire  whether  the  seat  was 
in  a  "reasonably  safe  condition,"  for  it  was 
the  duty  of  appellant  only  to  exercise  ordi- 
nary care  to  keep  its  waiting  room  in  safe 
condition ;  but  the  third  and  fourth  para- 
graphs show  plainly  that  the  court  intended 
to  and  did  tell  the  Jury  that  the  point  of  in- 
quiry was  as  to  whether  the  waiting  room 
was  In  an  unsafe  condition  on  account  of 
the  negligence  of  appellant,  and  that  unless 
such  condition  existed  through  the  negli- 
gence of  appellant,  there  would  be  no  lia- 
bility. WhUe  the  Instruction  was  not  aptly 
worded  and  cannot  be  approved  as  a  prece- 
dent it  did  not,  as  a  whole,  announce  an 
erroneous  principle.  The  specific  objection 
made  to  it  was  that  it  did  not  define  "negli- 
gence," or  incorporate  the  proposition  of  rea- 
sonable care;   but  the  court  In  other  instruc- 


tions had  told  the  Jury  that  appellee  could 
not  recover  unless  he  proved  that  appellant 
knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  of  the  defective  condi- 
tion of  the  seat  The  instructions,  taken  as 
a  whole,  correctly  submitted  the  question 
of  whether  or  not  appellant  was  negligent  in 
the  manner  charged  In  the  complaint 

There  was  no  error  in  refusing  appellant's 
prayers  to  the  effect  that  unless  appellee 
was  intending  to  become  a  passenger  at  the 
time  of  the  injury,  he  could  not  recover. 
The  duty  of  carriers  of  passengers  to  exer- 
cise ordinary  care  to  keep  their  waiting 
rooms  in  reasonably  safe  condition  is  for 
the  benefit,  also,  of  those  who  go  there  for 
the  purpose  of  meeting  and  assisting  the  in- 
coming, or  of  aiding  the  outgoing,  passen- 
gers in  such  friendly  offices  as  may  be  rea- 
sonably necessary  for  their  convenience, 
comfort,  and  safety.  Such  persons  are  upon 
the  premises  upon  the  implied  invitation  of 
the  railroad  company.  Railway  Co.  v.  Law- 
ton,  55  Ark.  432,  18  S.  W.  643;  Railway  Co. 
V.  Tomllnson,  69  Ark.  489,  64  S.  W.  347; 
Montgomery  &  Eufala  Ry.  Co.  T.  Thompson, 
77  Ala.  448,  54  Am.  Rep.  72. 

There  was  no  error  in  permitting  appellee 
to  be  recalled  after  the  evidence  was  closed 
by  appellant  for  the  purpose  of  showing 
how  much  his  time  was  worth,  nor  in  refus- 
ing to  continue  the  case  at  that  juncture  to 
permit  appellant  to  rebut  the  evidence.  The 
matter  was  In  the  discretion  of  the  court, 
and  no  abuse  of  discretion  is  shown. 

There  was  no  prejudicial  error  in  the  giv- 
ing of  instruction  No.  3  on  the  measure  of 
damages. 

We  could  not  reverse  the  judgment  as  ex- 
cessive under  the  evidence,  even  if  there 
were  no  other  element  of  damage  than  the 
physical  injury  and  the  consequent  pain  and 
suffering.  The  evidence  sustained  the  ver- 
dict   The  Judgment  is  correct 

AfBrm. 


HENDERSON  et  al.  v.  DEARING  et  al. 

(Supreme  Court  of  Arkansas.    March  22,  1909.) 

1.  SxAxaTES   (§   141»)—Amewdmknt— Effect. 

In  amending  an  amended  part  of  an  act  it 
is  proper  to  re-enact  and  publish  at  length  the 
amended  part  as  amended,  and  when  this  is 
done  all  the  amendments  of  the  first  amending 
act  become  amendments  of  the  original  act ;  the 
effect  of  an  amendment  being  to  so  change  the 
original  act  as  to  make  it  read  as  it  would  have 
read,  and  to  give  it  the  same  etFect  it  would 
have  had  if  originally  enacted  as  amended. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  {§  48,  209;  Dec.  Dig.  i  141.»1 

2.  Statutes  (S  141»)— Amendments. 

Act  March  II,  1891  (Acta  1881,  p.  66), 
creating  a  fencing  district,  having  been  properly 
amended  by  Act  March  13,  1893  (Acts  1893.  p. 
91),  in  the  manner  provided  by  the  Constitution, 
by  re-enacting  and  publishing  so  much  as  was 
amended,  subsequent  amendments  of  the  latter 
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art  in  a  Rlmilar  manner  by  Act  May  8,  189!> 
(Acts  18m>,  p.  302),  and  Act  April  13,  1907 
(Acts  1907,  p.  407),  became  amendments  of  the 
oriKinal  act. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  H  48,  209;  Dec.  Dig.  g  141.»] 
a.  Statutes  ({  66*)  — Fbncino  Distbicts  — 

Cbeation  bt  Speoiai,  Act  —  Change  of 

boundabies. 

The  Legislature  may  create  a  fencing  dis- 
trict by  a  special  act,  and  may  thereafter  change 
the  boundaries  of  such  district. 

[EM.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  {  m*i 

4.  Fences  (|  4*)  —  Pbnoino  Distbicts  — 
Change  of  Bocrdabiks  —  Benefits  to 
Landowners  —  Pbesumptions. 

The  presumption  arising  from  an  act  creat- 
ing a  fencing  district  is  that  the  owners  of  prop- 
erty in  the  district  as  changed  by  a  subsequent 
act  will  be  benefited. 

[EJd.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig.  {  4.*) 

5.  Fences  (f  16*)— Fencing  Districts— Ap- 
pobtionment  of  Fencing — Dirrr  of  Assess- 
0B8— Failube  to  Act— Excuses. 

That  Act  April  13,  1907  (Acts  1907,  5. 
407),  amending  prior  acts  by  adding  new  terri- 
tory to  a  fencing  district,  failed  to  provide  for 
the  expenses  of  a  survey  of  the  lines  of  the  new 
territory,  did  not  excuse  the  assessors  from  ap- 
portioning the  fencing  as  required  by  such  prior 
acts;  it  not  appearing  that  any  effort  had  been 
made  to  make  the  apportionment  without  such 
expense,  or  that  the  boundaries  could  not  be  suf- 
ficiently ascertained  for  all  practical  purposes 
from  the  owners  of  the  lands. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig.  i  16.*1 

Appeal  from  Circuit  Court,  Independence 
County;  Frederick  D.  Fiilkerson,  Judge. 

Mandamus  by  A.  A.  Henderson  and  others 
against  T.  H.  Dearlng  and  others.  From  a 
judgment  denying  their  petition,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

S.  A.  Moore  and  McCaleb  &  Reeder,  for  ap- 
pellants. Ernest  NelU  and  Rose,  Heming- 
way, Cautrell  &  Laughborough,  for  appellees. 

BATTLE,  J.  Section  1  of  an  act  entitled 
•"An  act  to  antliorize  the  enclosing  of  certain 
lands  on  White  river  In  Independence  coun- 
ty and  for  other  purposes,"  approved  March 
11,  1891,  authorized  the  owner  of  lands  with- 
in certain  boundaries  to  Inclose  the  same 
with  one  continuous  fence  (Acts  1891,  p.  66). 

Sections  2,  8,  7,  and  9  of  the  same  act  are 
as  follows : 

"Sec.  2.  That  It  shall  be  the  duty  of  the 
respective  owners  of  said  lands  to  erect  or 
cause  to  be  erected,  so  much  of  said  fence 
as  would  be  In  proportion  to  the  value  of  the 
lands  owned  by  each  person  within  said  en- 
closure, said  value  to  be  determined  from  the 
assessment  of  said  lands  by  the  county  as- 
sessor. 

"Sec.  3.  That  for  the  purpose  of  ascertain- 
ing what  amount  of  fencing  each  of  such 
landowners  will  be  required  to  do,  and  for 
the  purpose  of  keeping  up  said  fence,  they 


shall  elect  on  the  first  Saturday  in  January 
of  each  alternate  year,  three  of  their  number 
a  board  of  assessors,  who  shall  first  take  an 
oath  to  faithfully  perform  their  duties  with- 
out prejudice  or  favor  and  apportion  to  said 
landowners  the  amount  of  fencing  that  would 
fall  to  his  or  her  share  as  provided  In  sec- 
tion two  of  this  act;  provided,  that  for  the 
year  1891,  J.  J.  Waldrlp,  F.  M,  Martin  and 
Albert  Arnold  shall  constitute  said  board  of 
assessors  and  hold  their  offices  until  the  first 
Saturday  In  January,  1892,  or  until  their  suc- 
cessors are  elected  and  qualified." 

"Sec.  7.  That  should  any  owner  of  land 
within  said  territory  fall  or  refuse  to  do  the 
amount  of  fencing  provided  for  In  section 
three  (3)  of  this  act,  then  any  other  person 
Interested  In  said  enclosure  may  proceed  to 
do  said  fencing,  and  when  done  have  the 
same  valued  by  appraisers,  and  if  said  per- 
son who  failed  or  refused  to  do  said  fencing 
shall  refuse  or  fall  on  demand  to  pay  for  said 
fencing,  then  said  person  or  persons  who 
shall  have  done  said  fencing  shall  recover 
against  recusant  before  any  court  of  compe- 
tent Jurisdiction  judgment  for  the  amount  of 
the  award  of  the  appraisers,  together  with  50 
per  centum  penalty  for  refusing  to  pay  said 
award,  and  all  costs  of  suit,  and  said  judg- 
ment shall  become  and  operate  as  a  lien  on 
the  lands  lying  within  said  enclosure  so  fenc- 
ed, and  may  be  enforced  as  mechanics'  liens 
are  now  enforced  by  law." 

"Sec.  9.  The  entire  fence  provided  for  in 
this  act  when  completed  shall  be  examined 
and  approved  by  the  board  of  assessors,  and 
If  any  part  thereof  Is  not  a  lawful  or  a  suffi- 
cient fence,  said  board  shall  have  power  to 
condemn  the  same  and  to  require  the  person 
whose  duty  It  was  to  construct  the  same  orig- 
inally to  reconstruct  that  part  of  said  fence 
properly  and  to  make  the  same  a  sufficient 
and  lawful  fence." 

Section  1  of  an  act  entitled  "An  act  to 
amend  an  act  entitled  'An  act  to  authorize 
the  enclosing  of  certain  lands  on  White  riv- 
er, in  Independence  county,  and  for  other 
purposes,"  approved  March  11,  1891,"  approv- 
ed March  13,  1893,  amends  section  1  of  the 
act  of  March  11,  1891  (Acts  1893,  p.  91), 
changing  the  boundaries  of  the  fencing  dis- 
trict by  adding  other  lands,  and  authorizing 
the  owners  of  the  lands  within  the  bounda- 
ries to  inclose  the  same  with  one  continuous 
fence. 

Section  1  of  an  act  entitled  "An  act  to 
amend  an  act  to  authorize  the  inclosing  of 
certain  lands  on  White  river,  in  Independ- 
ence county,  and  for  other  purposes,  approved 
March  13,  1893,"  approved  'May  8,  1890, 
amended  section  1  of  the  last-mentioned  act 
In  the  same  manner  (Acts  1899,  p.  302). 

Section  1  of  an  act  entitled  "An  act  to 
amend  an  act  entitled  'An  act  to  authorize 
the  enclosing  of  certain  lands  on  White  river, 
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In  Independence  county,  and  for  other  pnr- 
posea,'  approved  March  13,  1893,  and  amend- 
ed May  8,  1899,"  approved  April  13.  1907, 
amended  section  1  of  the  last-mentioned  act 
so  as  to  read  as  follows:  "That  the  owners 
of  lands  lying  on  and  near  White  river,  in 
Independence  connty,  Arkansas,  and  within 
the  following  described  boundaries  and  lim- 
its, to  wit  [here  follows  description  of  lands], 
be  and  they  are  hereby  authorized  to  enclose 
said  land  with  one  contlnnous  fence ;  provid- 
ed, that  the  Black  river  and  the  White  rlve^ 
boundaries  of  said  lands  shall  be  In  lieu  of 
any  fence,  except  at  the  option  of  the  owners 
of  said  lands  fronting  on  said  river,"  etc. 
(Acts  1907,  p.  407). 

On  the  11th  of  October,  1907,  A.  A.  Hen- 
derson, and  11  others,  filed  In  the  Independ- 
ence circuit  court  a  petition  for  a  writ  of 
mandamus  against  T.  H.  Dearing,  W.  3.  Wal- 
drlp,  and  E.  B.  Moore,  as  the  board  of  as- 
sessors of  the  aforementioned  fencing  district, 
requiring  them  to  ascertain  the  amount  of 
fencing  required  by  the  foregoing  acts  to  be 
built  by  each  landowner  In  the  district,  and 
to  do  such  other  and  further  acts  and  things 
as  is  required  of  them  as  such  board  of  as- 
sessors by  Bald  acts. 

The  defendants  answered  as  follows: 

"Defendants  further  say :  That  the  act  of 
March  11,  1891,  creating  the  fencing  district 
In  Big  Bottom  township,  contained  certain 
provisions  for  the  construction  of  a  fence 
around  the  lands  embraced  In  sncb  district 
and  creating  a  board  of  assessors,  and  that 
the  defendants  herein  held  their  office  as 
such  board  of  assessors  under  and  by  virtue 
of  the  provisions  of  such  act;  but  that  the 
Legislature  of  1893,  by  Its  act  approved 
March  13,  1893,  simply  amended  certain  sec- 
tions of  the  former  act  of  1891,  without  re- 
enacting  the  entire  statute,  and  which  amend- 
ed sections  In  ho  wise  related  to  the  duty  of 
the  board  of  assessors  as  to  constructing  any 
fence  or  performing  any  of  the  duties  sought 
to  be  Imposed  upon  these  defendants  by  plain- 
tiffs, and  that  the  said  act  of  1893  contains 
no  provisions  under  which  a  fence  could  be 
built. 

"That  the  said  act  of  May  8,  1899,  express- 
ly amended  section  1  of  the  said  act  of  1S93, 
by  enlarging  the  territory  embraced  in  said 
fencing  district,  but  was  not  amendatory  to 
the  act  of  March  11,  1891,  and  In  no  wise  re- 
lated or  referred  to  it;  nor  did  said  act  of 
1809  make  any  provision  for  constructing 
any  fence,  or  lmi>ose  upon  the  board  of  as- 
sessors any  of  the  duties  sought  to  be  Imiras- 
ed  upon  the  defendants  by  plalntlCTs. 

"That  the  act  of  1907  aforesaid  expressly 
amended  the  act  of  March  13,  1893,  as 
amended  by  the  act  of  May  8,  1899,  by  en- 
larging said  fencing  (or  purporting  to  do  so), 
but  did  not  re-enact  or  amend  any  part  of 
the  act  of  March  11,  1891,  nor  did  it  make 
any  provisions  whatever  for  the  construction 
of  any  fence,  or  the  performing  of  any  of 
the  duties  by  the  board  of  assessors  of  said 


fencing  district  now  sought  to  be  Imposed 
upon  these  defendants  by  plaintUTs.  The 
defendants  further  allege  that  the  act  of 
1907  makes  no  provisions  for  the  necessary 
expense  which  these  defendants  will  have 
to  incur  In  order  to  lay  out  and  apportion 
the  amount  of  fencing  to  be  done  by  the 
different  landowners  as  prayed  for  by  the 
plaintiffs.  That  before  any  apportionment 
could  be  made  It  will  be  necessary  that  the 
lines  of  said  new  territory  be  properly  sur- 
veyed by  a  competent  surveyor  with  the 
necessary  assistance,  all  of  which  entail  ■ 
considerable  expenditure  of  money,  for 
which  no  provision  has  been  made  by  said 
act 

"That  in  order  to  properly  perform  the 
duties  sought  to  be  laid  upon  them,  these 
defendants  would  have  to  devote  a  large  por- 
tion of  time  during  many  months,  for  which 
no  provision  for  compensation  has  teen 
made  in  said  act" 

The  court  permitted  the  defendants  to 
amend  their  answer  by  alleging  "that  there 
Is  now  an  existing  fencing  district  in  a  part 
of  the  territory  sought  by  plaintiffs  to  be 
embraced  in  one  district,  and  that  the  act 
of  the  Legislature  under  which  plaintiffs 
seek  to  obtain  a  writ  of  mandamus  against 
defendants  makes  no  provision  for  compen- 
sation to  the  owner  of  the  lands  In  said  dis- 
trict for  the  fence  around  said  existing  dis- 
trict, sought  to  be  used  In  said  proposed  new 
district,  and  that  said  act  falls  to  show 
there  will  be  any  benefits  accruing  to  the 
landowners  in  said  old  district,  to  compen- 
sate them  for  the  burdens  imposed  by  said 
act" 

Plaintiffs  demurred  to  the  answer,  which 
was  overruled,  and  their  petition  was  denied. 
Plaintiffs  appealed. 

The  acts  of  March  11,  1891,  of  March  18, 
1893,  and  May  8,  1899,  were  amended  in  th» 
manner  provided  by  the  Constitution;  that 
is,  'by  re-enacting  and  publishing  at  length 
go  much  as  was  amended.  In  amending  an 
amended  part  of  the  act  of  March  11th,  it 
was  proper  to  re-enact  and  publish  at  length 
the  amended  part  as  amended,  and  in  this 
way  all  the  amendments  of  the  act  of  March 
13,  1893,  became  amendments  of  the  act  o£ 
March  11,  1891.  The  result  of  an  amend- 
ment is  to  so  change  the  original  act  as  t» 
make  it  read  in  the  same  manner  It  wouldi 
have  read,  and  to  give  It  the  same  effect  it 
would  have  had,  if  it  had  been  originally 
enacted  as  amended.  Mondscheln  v.  State, 
55  Ark.  389,  18  S.  W.  383;  Hempstead  Coun- 
ty v.  Harkness,  73  Ark.  600,  84  S.  W.  799. 

The  Legislature  has  the  power  to  create  a 
fencing  district  by  a  special  act  Splllers  v. 
Smith,  85  Ark.  228,  107  S.  W.  985.  It  had 
the  right  to  change  the  boundaries  of  the 
district  formed  by  the  act  of  March  11th 
by  the  act  of  April  IS,  1907,  and  did  so. 
Porter  t.  Waterman,  77  Ark.  383,  01  S.  W. 
764;  Splllers  v.  Smith,  85  Ark.  228,  107  S. 
W.  886.    The  fence  of  the  district  as  first 
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formed  became  the  property  of  the  district 
of  the  new  boundaries. 

Appellees  say  that  "It  Is  apparent  on  read- 
ing the  act  of  1907  that  It  Imposes  no  duties* 
on  the  assessors."-  But  the  act  of  March  11, 
1891,  of  which  It  Is  a  part,  does.  It  requires 
the  assessors  to  take  an  oath  to  faithfully 
perform  their  duties  without  prejudice  or 
faTor  and  "to  apportion  to  said  landowners 
the  amount  of  fencing  that  would  fall  to 
his  or  her  share  as  provided  In  section  two 
of  this  act"  Their  duties  are  defined  by 
the  act  of  March  11,  1891,  as  It  has  been 
from  time  to  time  amended. 

Appellees  say  that  the  district  as  formed 
by  the  act  of  March  11,  1891,  was  already 
protected  by  a  fence,  and  those  owning 
lands  In  that  district  could  not  be  benefit- 
ed by  the  change  of  boundaries.  "No  one," 
say  they,  "can  suggest  any  benefit  which 
the  owners  of  land  protected  by  the  old 
fence  would  derive  from  taking  It  down  and 
removing  It  further  away,  so  as  to  Include 
other  lands."  The  presumption  arising  from 
the  act  creating  the  district  Is  that  all  the 
owners  of  property  in  the  district  as  chang- 
ed by  the  act  of  AprU  13,  1907,  wUl  be  bene- 
fited. Coffman  v.  St  Francis  Drainage  Dis- 
trict. 83  Ark.  54.  103  S.  W.  179. 

The  object  of  the  formation  of  fencing 
districts  is  to  enable  owners  of  the  land  in- 
cluded therein  to  fence  the  same  at  a  re- 
duced expense  and  to  protect  themselves 
against  the  encroachments  of  cattle  and 
other  live  stock  running  at  large.  The  great- 
er the  division  of  the  expense,  the  less  the 
part  of  each  one.  Fences  decay.  Repairs 
Are  necessary,  and  expenses  continually  ac- 
crue. The  bicrease  of  property  in  the  dis- 
trict makes  the  burden  thereof  lighter.  In 
this  way  the  extension  of  the  district  is 
beneficial. 

Appellees  say  that  before  any  apportion- 
ment of  the  fencing  to  be  done  under  the 
act  of  April  13,  1907,  "can  be  made.  It  will 
be  necessary  that  the  lines  of  said  new 
territory  be  properly  surveyed  by  a  compe- 
tent surveyor  with  the  necessary  assistance, 
all  of  which  will  entail  a  considerable  ex- 
penditure of  money,  for  which  no  provision 
has  been  made  by  said  act"  But  it  does 
not  appear  that  any  effort  has  been  made  to 
make  the  apportionment  without  such  an 
expense,  or  that  the  boundaries  of  the  dis- 
trict cannot  be  sufficiently  ascertained  for 
all  practicable  purposes  from  the  ovniers  of 
the  lands  on  the  boundaries. 

No  sufficient  excuse  Is  given  in  the  answer 
of  appellees  for  the  failure  to  apportion  the 
fencing  of  the  district  according  to  Its  new 
boundaries.  They  have  assumed  this  duty 
and  should  make  an  earnest  effort  to  dis- 
charge it 

Judgment  is  reversed,  and  cause  remand- 
ed, with  directions  to  the  court  to  sustain 
the  demurrer  to  the  answer. 


WBSTESRN  UNION  TELEGRAPH  CO.  T. 

RHINE. 

(Supreme  Ck>ort  of  Arlcansaa.    March  29,  1900.) 

1.  Teleobapbs  and  Tklephonxs  (I  66*)  — 
Messages— Failubk  to  Deliver— Evidence 
—Sufficiency. 

Evidence  held  to  sustain  a  verdict  for 
plaintiff  in  a  suit  against  a  telegraph  companj 
for  failure  to  deliver  a  death  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  66.*] 

2.  Tklbgbaphs  and  Telephones  (J  71*)  — 
Death   Messaoes— Failttbe  to   Deliver— 

DAMAOES — ^EhCCESSIVB  Reoovbby. 

$750  recovery  against  a  telegraph  company 
for  failure  to  deliver  a  message  to  plaintiff  ad- 
vising her  of  her  son's  death  was  excessive  by 
S350,  where,  if  it  would  have  been  practicable 
for  her  to  view  the  remains  at  all,  she  would 
have  l>een  little  consoled,  since  decomposition 
had  set  in  immediately,  and  where  she  could 
have  done  no  more  than  follow  his  t)ody  to  its 
burial  place. 

[Ed.  Note.— For  other  cases,  see  Telegraphn 
and  Telephones,  Cent  Dig.  |  74;  Dec.  Dig.  | 
71.*] 

Appeal  from  Circuit  Court,  Ariumsas  Coun- 
ty;  Eugene  Lanlcford,  Judge. 

Action  by  Eliza  Rhine  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plalntllT,  and  defendant  appeals.  Afllrmed, 
on  condition  of  remittitur;  otherwise,  re- 
versed and  remanded  for  new  trial. 

Geo.  H.  F^arons,  Thomas,  Lee  &  Smith, 
and  Rose,  Hemingway,  Cantreil  &  Lughbor- 
ough  for  appellant  Pettit  &  Pettit  for  ap- 
pellee. 

hart;  J.  Tills  suit  Is  based  upon  the 
failure  to  deliver  the  following  telegram, 
dispatched  from  Almyra,  Ark.,  to  Carmi,  111. : 
"Almyra,  Ark.,  Sept  23,  1906.  Mrs.  Theo- 
dore Rhine,  Carmi,  Illinois.  Jake  died  sud- 
denly tills  afternoon.  Wire  the  boys  answer 
will  you  come.  Meet  you  at  Stuttgart  ship- 
ment impossible.  F.  C.  Rhine."  The  jury 
returned  a  verdict  for  appellee  for  $750. 
The  telegraph  company  has  appealed. 

It  is  insisted  by  its  counsel  that  there  is 
not  sufficient  evidence  to  sustain  the  verdict 
The  appellant's  office  at  Almyra  was  not  a 
night  office,  but  the  sender  of  the  message 
found  the  agent  and  Induced  him  to  dis- 
patch the  message  for  him  at)out  9:30  p.  m. 
on  Sunday,  September  23,  1906.  Carmi,  111., 
had  office  hours  on  Sunday  from  8  to  10  a. 
m.  and  from  4  to  6  o'clock  p.  m.  On  other 
days,  its  office  hours  were  from  8  a.  m.  to 
12  m.,  from  1  to  6  o'clock  p.  m.,  and  from 
7  to  8  o'clock  p.  m.  Appellee  was  the  mother 
of  the  Jake  Rhine  referred  to  In  the  tele- 
gram. She  was  at  home  on  the  night  of  the 
23d  and  the  day  of  the  24th  of  September, 
1906.  The  message  was  never  delivered. 
No  arangements  were  made  for  the  funeral 
until  Tuesday  morning.  The  sons  of  appel- 
lee were  delaying  it  in  order  to  hear  from 
their  mother  and  to  fix  It  at  a  time  when 
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Bhe  could  be  present  Not  baring  recelred  an 
answer  from  tbelr  message  on  Tuesday 
morning,  tbe  25tb  Inst,  tbey  decided  to  have 
tbe  funeral  tbat  day  between  tbe  hours  of 
noon  and  1  o'clock  p.  m.  They  said  tbey 
would  have  delayed  the  burial  later,  bad 
tbey  heard  from  tbelr  mother.  The  mother 
testified  that,  bad  she  received  the  message, 
she  would  have  answered  It  and  would  have 
started  at  once  to  Almyra.  Had  the  message 
been  delivered  within  a  reasonable  time  aft- 
er the  company's  office  hours  at  Carmi  on 
Monday  morning,  the  testimony  shows  that 
appellee  could  hare  reached  Almyra  Tuesday 
afternoon,  and  that  tbe  funeral  would  have 
been  delayed  until  her  arrival.  The  court  In- 
structed tbe  Jury  that  the  company's  Sun- 
day office  hours  at  Carml  were  reasonable. 
It  Is  admitted  by  counsel  for  appellant  tbat 
tbe  court  properly  Instructed  the  Jury  on  tbe 
points  of  law  Involved,  and  we  are  of  tbe 
opinion  tbat  there  was  sufficient  evidence 
to  warrant  tbe  Jury  In  finding  for  appellee. 

Next,  counsel  for  appellant  Insist  that 
tbe  verdict  was  excessive.  We  agree  with 
tbat  contention.  Tbe  body  at  once  became 
badly  decomposed,  and  otfeDSlve  odors  came 
from  It  It  could  have  afforded  tbe  mother 
but  little  consolation  or  satisfaction  to  have 
viewed  her  son's  remains  In  such  condition. 
If,  Indeed,  it  was  practicable  for  her  to  view 
them  at  all.  The  funeral  would  necessarily 
have  bad  to  take  place  as  soon  as  she  ar- 
rived on  Tuesday  afternoon.  All  she  could 
have  done  would  have  been  to  have  followed 
his  body  to  its  burial  place.  We  think  tbe 
damages  should  not  have  been  placed  at  a 
greater  sum  than  $400. 

If  appellee  will,  within  15  days,  remit  the 
amount  recovered  by  her  down  to  that  sum, 
tbe  Judgment  will  stand  affirmed ;  otherwise, 
it  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


HOGG  et  al.  v.  THURMAN  et  «1. 

(Supreme  Conrt  of  Arkansas.    March  29,  1909.) 

1.  Bills  and  Notes  (§  107*)— Special  Re- 
citals—Statutes— Subjects  OF  "Patent" 
—Books. 

Under  Rev.  St  U.  S.  I  4886  (U.  S.  Comp. 
St  1901,  p.  3382),  providing  that  any  person 
who  has  invented  any  new  and  useful  art,  ma- 
chine, manufacture,  or  composition  of  matter, 
or  any  new  and  uBefuI  improvement  thereof, 
etc.,  may  obtain  a  patent  therefor,  books  and  the 
right  to  sell  l>ooks  are  not  patents  or  patent 
rights,  and  a  note  given  for  books  and  for  the 
right  to  sell  the  same  need  not  comply  with 
Klrby's  Dig.  ({  513,  514,  requiring  the  note 
given  for  a  patent  or  patent  right  to  l>e  in  cer- 
tain form,  with  certain  statements  to  be  shown 
on  the  face  thereof. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  107.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6v  pp.  5228-5230;  vol.  8,  p.  7748.] 


2.  Bills   and    Notbs    (|   365*)— Bowa   Fidb 

Holdeb— Equitable  Defenses. 

A  bona  fide  bolder  takes  negotiable  paper 
free  from  all  equitable  defenses  not  appearing 
on  the  face  of  the  paper  and  for  which  the  stat- 
ute does  not  declare  the  paper  invalid. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I  944 ;    Dec  Dig.  S  365.*] 

&  Bills  and   Notes  (§  337*)— "Bona  Fide 

Holdeb" — Who  Is. 

To  l>e  a  Iwna  fide  holder  of  negotiable  paper, 
one  must  take  it  bona  fide,  for  a  valuable 
consideration,  in  the  usual  course  of  business, 
before  maturity,  and  without  notice  of  any 
existing  defense,  and  a  purchaser  who  may  be 
chargea  with  notice  of  a  defense  is  not  a  bona 
fide  holder,  provided  such  notice  existed  at  tbe 
time  of  the  transfer  or  before  payment  therefor. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  818,  856-863:  Dec  Dig. 
{  337.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  823,  824.] 

4.  Bills   and    Notes   ({   353*)— Bona    Fidb 

Holder— Considebatioit. 

Before  one  can  claim  to  be  an  Innocent 
purchaser  of  a  negotiable  paper  for  value  and 
without  notice,  the  consideration  paid  must  be 
more  than  merely  nominal,  but  any  substantial 
consideration  is  sufficient. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S§  898-903%,  006,  907 ;  Dec 
Dig.l  353.*] 

6.  Bills  and  Notes  (f  497*)— Bona  Fide 
Holder— Inadequact  op  Consideration. 
A  maker  of  a  note  who  proves  fraud  or 
illegality  in  the  inception  thereof  and  a  total 
want  of  consideration  therefor  may  show  the 
grossly  inadequate  price  paid  by  the  trans- 
feree thereof  as  a  circumstance  creating  a  pre- 
sumption that  the  transferee  knew  the  facts 
tbat  would  impeach  tbe  validity  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1075-1687;  Dec  Dig.  ( 
497.*] 

6.  Bills  and  Notes  (i  537*)  — Bona  Fidb 

Holdeb— Considebation. 

Where  the  price  paid  for  a  note  by  tbe 
transferee  thereof  was  so  utterly  trifling  aa 
to  i>ear  on  its  face  the  impress  of  fraud,  or  to 
leave  open  a  reasonable  conjecture  that  the 
transferee  knew  the  facts  that  would  invali- 
date the  note,  and  tbe  note  was  obtained  by 
tbe  payee  by  fraud  or  a  total  want  of  considera- 
tion, tbe  jury  must  determine  whether  the 
transferee  obtained  it  in  good  faith  and  with- 
out notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  537.*] 

7.  Bills    and    Notes   (|   509*)— Action   »t 
Tbansfebbe— Evidence— Admissibilitt. 

The  maker  of  a  note  when  sued  thereon 
by  a  transferee  may,  in  support  of  the  defense 
that  the  note  was  obtained  by  the  payee  through 
fraud  without  consideration,  show  by  the  ex- 
amination of  the  transferee  as  a  witness  that 
only  a  nominal  sum  was  paid  for  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  {  509.*] 

8.  Bills   and    Notes   (S   609*)- Actioh   bt 
Tbansfebee— Evidence— AOMissiBiLiTT. 

The  maker  of  a  note,  when  sued  by  • 
transferee  who  paid  a  grossly  inadequate  con- 
sideration therefor,  may  show  that  the  note  was 
obtained  by  the  payee  by  fraud  and  without 
consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  509.*] 
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0.  Appeal  and  Ebbob  (i  1180*)— Disuissai,. 

Where  the  cause  must  be  reversed  and  re- 
manded for  a  new  trial  on  the  original  cause  o{ 
action,  the  ancillary  proceeding  of  attachment 
must  also  be  remanded  with  instroctiona  to  sus- 
tain the  attachment  if  judgment  is  obtained  by 
plaintiff  on  the  new  trial,  otherwise  the  attach- 
ment must  be  dissolved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1180.»1 

Appeal  from  Circuit  Court,  Union  County ; 
Geo.  W.  Hays,  Judge. 

Action  by  W.  J.  Tburman  and  another 
against  H.  M.  Hogg  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

Marsh  &  Flennlken,  Thornton  &  Thorn- 
ton, and  Warren,  Hamlter  &  Smith,  for  ap- 
pellants. 

FRAUENTHALs  J.  The  appellees,  who 
were  the  plaintiffs  below,  instituted  this  suit 
against  the  defendants  upon  two  promissory 
notes.  Tbey  alleged  that  tbey  bad  purchased 
said  notes  in  the  ordinary  course  of  business 
before  maturity  and  for  a  valuable  considera- 
tion, and  were  bona  fide  holders  thereof. 
The  notes  were  dated  April  8, 1907,  and  were 
due,  respectiyely,  six  and  eight  months  aft- 
er date,  and  each  was  for  the  sum  of  $150. 
The  defendants  denied  that  tbe  plaintiffs 
were  the  owners  of  th«  notes,  or  that  same 
were  transferred  to  them  before  maturity. 
They  alleged  that  the  notes  were  executed  for 
tbe  right  to  sell  certain  patented  articles  and 
were  not  executed  on  a  printed  form  in  man- 
ner prescribed  by  the  statute;  that  the  con- 
sideration for  which  the  notes  had  been  ex- 
ecuted had  entirely  failed;  that  tbe  original 
payee  had  executed  to  defendants  a  bill  of 
sale  for  tbe  right  to  sell  such  patented  ar- 
ticles, and  agreed  to  deliver  to  defendants  100 
copies  of  said  articles,  and  tbey  alleged  that 
tbe  said  original  payee  of  said  notes  failed 
to  deliver  any  of  said  articles;  and  that 
there  was  an  entire  failure  of  the  considera- 
tion of  said  notes.  At  the  time  of  the  Institu- 
tion of  the  suit,  the  plaintiffs  sued  out  a  writ 
of  attachment  against  defendants  upon  the 
ground  that  defendants  were  about  to  sell, 
convey,  and  otherwise  dispose  of  their  prop- 
erty with  tbe  fraudulent  intent  to  cheat,  hin- 
der, and  delay  their  creditors.  And  the  de- 
fendants in  proper  manner  denied  these  al- 
legations for  attachment.  Upon  a  trial  of 
the  cause  the.  court  Instructed  the  Jury  per- 
emptorily to  return  a  verdict  In  favor  of  the 
plaintiffs  for  the  amount  of  the  notes.  Tbe 
attachment  branCh  of  the  case  was  submit- 
ted to  the  court  sitting  as  a  Jury,  and  tbe  at- 
tachment was  sustained.  Thereupon  Judg- 
ment was  rendered  in  favor  of  plaintiffs  for 
the  amount  of  said  notes,  and  sustaining  the 
attachment ;  and  from  this  Judgment  the  de- 
fendants now  prosecute  this  appeal. 

On  April  8,  1907,  the  defendants  executed 
to  one  -M.  F.  Brown  tbe  two  notes  sued  on. 


and  these  notes  were  negotiable  Instruments. 
On  June  7,  1907,  and  before  the  maturity  of 
tbe  notes,  the  payee  transferred  the  notes  to 
plaintiffs  without  recourse;  and  plaintiffs 
testified  that  they  were  transferred  to  them 
for  a  valuable  consideration,  but  named  no- 
amount  Upon  tbe  trial  of  the  case  below 
tbe  defendants  offered  to  prove  the  considera- 
tion for  which  the  notes  were  executed,  and,. 
by  testimony  duly  presented,  offered  to  prove 
that  the  sole  consideration  of  the  execution 
of  said  notes  was  a  certain  written  contract 
given  by  M.  F.  Brown,  the  payee  of  the  notes,, 
granting  to  defendants  the  right  to  sell  cer- 
tain books  or  articles  in  White  county,  Ark., 
and  also  that  said  Brown  was  to  deliver  them> 
120  books,  which  were  to  be  used  in  effect- 
ing the  sale  of  such  books  In  the  territory 
covered  by  tbe  right,  and  tbe  books  were  al- 
so to  be  sold  by  them ;  that  these  books  bad' 
never  been  delivered,  and  that  they  had  not 
been  able  to  proceed  with  the  work  in  the- 
terrltory  on  that  account ;  that  no  books  had 
ever  been  shipped  to  them ;  and  that  defend- 
ants tiad  not  received  any  consideration  for 
the  execution  of  the  notes.  In  substance,  the- 
defendants  offered  to  prove  by  evidence  that 
there  was  no  consideration  for  the  notes,  andi 
that  tbe  original  payee  had  fraudulently  ob- 
tained from  them  the  execution  of  tbe  notes. 
The  court  refused  to  permit  tbe  Introduction 
of  any  evidence  tending  to  prove  tbe  above- 
alleged  facts. 

In  tbe  trial  of  the  cause  one  of  the  plain- 
tiffs was  a  witness  on  bis  own  behalf,  and- 
testified  that  the  plaintiffs  bought  the  notes. 
In  June,  1907,  but  in  bis  direct  examination 
be  was  not  asked,  and  did  not  state,  what 
consideration  was  paid  by  them  for  the  notes. 
Upon  his  cross-examination  he  was  asked  the- 
foUowlng:  "Q.  You  got  this  note  at  a  re- 
duced price?  A.  Yes,  sir.  Q.  What  did  yott- 
give  for  it?  (To  which  plaintiffs  objected, 
which  objection  was  by  tbe  court  sustained. 
To  which  ruling  of  tbe  court  tbe  defendants- 
at  tbe  time  saved  their  exceptions.)  Q.  Didn't 
you  buy  these  notes  for  a  mere  nominal  sum?- 
(To  which  the  plaintiffs  objected,  which  ob- 
jection was  by  tbe  court  sustained.  To  which 
ruling  of  the  court  the  defendants  saved  their 
exceptions.)  Q.  Isn't  it  a  fact  that  this  man 
had  tried  all  over  the  neighborhood  to  sell, 
these  same  notes,  and  bad  failed?  A.  I  don't 
know  whether  he  did  or  not.  I  heard  it 
That  was  only  hearsay.  Q.  How  far  do  yoa. 
live  from  these  defendants?  A.  About  a 
mile.  Q.  Have  you  ever  notified  them  that 
you  held  these  notes?  A  Not  before  they 
became  due."  The  lower  court  refused  to- 
permit  the  introduction  of  the  above  testi- 
mony, presumably  on  the  ground  that  tb»- 
plaintlffs  were  bona  fide  and  innocent  pur* 
chasers  and  bonders  of  tbe  negotiable  prom- 
issory notes,  and  on  tbat  account  tbe  defend- 
ants could  not  make  a  defense  of  want  or- 
failure  of  consideration,  and  could  not  a»- 
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agalDBt  plaintiffs  present  any  frand  or  equi- 
ties which  they  might  set  up  as  against  the 
original  payee,  add  could  not  Inquire  Into 
the  amount  of  the  price  paid  by  plaintiffs  for 
the  notes. 

The  defendants  contend  that  the  original 
payee  of  the  note  was  a  vendor  of  a  patent- 
ed article  or  a  patent  right,  and  that  the 
notes  were  not  executed  In  conformity  with 
section  513,  Klrby's  Dig.,  and  on  that  ac- 
count plaintiffs  could  not  be  considered  In- 
nocent holders  of  the  notes,  even  though  they 
had  given  value  therefor  before  maturity. 
But  the  testimony  offered  by  the  defendants 
would  not  show  Uiat  the  consideration  of  the 
notes  was  a  patented  article  or  a  patent  right. 
The  consideration  of  the  notes  which  they 
attempted  to  prove  was  a  contract  for  the 
right  to  sell  books  In  a  certain  territory  and 
120  boolcs.  Now,  the  subject-matter  which  is 
patentable  consists  of  any  new  and  osefal 
art,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  Improvement 
thereof,  or  any  new,  original,  and  ornamental 
design  of  any  article  of  manufacture.  The 
art  that  Is  patentable  Is  a  process  or  act  per- 
formed upon  the  subject-matter  to  be  trans- 
formed and  reduced  to  a  different  state  or 
thing.  Rev.  St  U.  S.  1878,  i  '4886  (U.  S. 
Comp.  St.  1901,  p.  8382) ;  80  Cyc.  820.  And 
so  books  and  the  right  to  sell  books  are  not 
patents  or  patented  rights  within  the  pro- 
visions of  sections  518,  514,  Klrby's  Dig., 
which  require  the  note  given  therefor  to  be 
In  certain  form  with  certain  statements  to  be 
shown  on  the  face  thereof. 

The  question  Involved  In  this  case,  then. 
Is  whether  the  court  committed  error  In  re- 
fusing to  permit  the  Introduction  of  the 
above  testimony  tending  to  show  that  the 
plaintiffs  had  obtained  the  notes'  for  a  mere 
nominal  consideration,  and  that  the  original 
payee  had  secured  the  execution  of  the  notes 
by  fraud,  and  without  consideration.  It  Is 
contended  by  appellees  that  said  testimony 
Is  inadmissible  for  the  reason  that  they  are 
<bona  fide  holders  of  the  notes,  which  are 
negotiable  Instruments.  A  bona  fide  bolder 
taKes  negotiable  paper  free  from  all  equi- 
table defenses;  that  Is,  all  those  defenses 
that  do  not  appear  on  the  face  of  the  paper, 
and  by  which  the  paper  is  not  declared  In- 
valid by  statute.  But,  before  one  can  become 
A  bona  flde  holder  of  a  negotiable  instru- 
ment, he  must  take  It  (1)  bona  flde;  (2)  for 
a  valuable  consideration;  (8)  in  the  usual 
-course  of  business;  (4)  before  maturity;  and 
(5)  without  notice  of  any  existing  defense 
and  of  dishonor  thereof.  If  the  purchaser 
can  be  charged  with  notice  of  the  defense 
or  defect  of  title,  he  Is  not  a  bona  flde  holder 
of  the  Instrument  Such  notice,  of  course, 
must  exist  at  the  time  the  paper  Is  transfer- 
red to  him  or  before  he  paid  for  it  Tiede- 
man  on  Commercial  Paper,  H  279-299;  1 
Daniel  on  Negotiable  Instruments,  Sg  769a- 
789;    Old  National  Bank  of  Ft  Wayne  v. 


Marcy,  79  Art  140,  95  S.  W.  145;  Jones  t. 
Jackson  (Ark.)  110  S.  W.  215.  This  notice 
of  a  defense  to  the  note  or  of  its  infirmity 
affects  the  good  faith  of  the  purchaser,  and 
deprives  him  of  the  vantage  ground  and  se- 
curity of  an  innocent  purchaser.  Thompson 
V.  Love,  61  Ark.  81,  32  8.  W.  65.  Ordinarily 
the  amount  of  the  price  that  is  paid  by  the 
purchaser  for  the  paper  does  not  concern  the 
maker;  but  It  may  have  a  bearing  on  the 
question  of  actual  or  constructive  notice  of 
the  Infirmity  of  the  paper.  In  order  that  one 
may  claim  to  be  a  bona  flde  holder  of  a  ne- 
gotiable Instrument,  it  must  appear  that  he 
has  paid  a  valuable  consideration  for  Ita 
transfer  to  him.  Any  substantial  considera- 
tion is  snfilcient  But  before  be  can  claim 
to  be  an  innocent  purchaser  for  value  and 
without  notice,  the  consideration  must  be 
more  than  simply  a  nominal  consideration 
for  its  transfer.  "The  Inadequacy  of  the 
price  for  the  transfer  of  the  paper  may  be 
so  gross  as  to  Justify  the  conclusion  that  the 
purchaser  is  charged  with  notice  of  a  fraud- 
ulent or  defective  title  on  the  part  of  the 
vendor."  Tledeman  on  Commercial  Paper, 
S  291.  And  In  the  same  connection  the  above 
author  says:  "It  Is  certain  that  a  purely 
nominal  consideration  would  not  make  the 
purchaser  a  bolder  for  value."  In  the  case 
of  De  Witt  V.  Perkins,  22  Wis.  474,  the  plain- 
tiff purchased  a  note  for  |800,  paying  only 
$5  therefor,  and  at  the  time  considered  the 
maker  solvent;  and  in  that  case  it  was  held 
that  this  mere  nominal  price  charged  him 
with  notice  of  defect  in  the  note.  Lay  y. 
Wlssman,  86  Iowa,  805;  1  Daniel  on  Nego- 
tiable Instruments  (5th  Ed.)  U  777,  777a. 
So  that  the  principle  is  well  established 
that  If  the  maker  proves  there  was  fraud 
or  illegality  In  the  inception  of  the  instru- 
ment and  a  total  want  of  consideration  there- 
for, then  the  maker  would  be  entitled  to 
show  the  grossly  inadequate  price  paid  by 
the  purchaser  lor  the  note,  as  a  circum- 
stance which  would  create  a  presumption 
that  he  knew  the  facts  that  would  impeach 
its  validity.  Commissioners  v.  Clark,  94  U. 
S.  278,  285,  24  L.  Ed.  59;  Collins  v.  Gilbert 
94  U.  S.  753,  761,  24  L.  Ed.  170;  Henry  v. 
Sneed,  99  Mo.  4ot. 

The  difficult  question  to  determine  is: 
When  is  the  price  paid  for  the  negotiable  in- 
strument so  grossly  inadequate  as  to  charge 
the  purchaser  with  notice?  Ip  1  Daniel  on 
Negotiable  Instruments  (5th  Ed.)  |  779,  It  la 
said:  "In  general  terms  It  may  be  said  that 
the  consideration  should  be  so  utterly  tri- 
fling as  to  bear  upon  its  face  the  impress  of 
fraud  to  leave  open  no  reasonable  conjecture, 
but  that  the  purchaser  must  have  known 
from  the  very  nature  of  the  facts  that  they 
could  not  have  orlgmated  from  any  but  a 
corrupt  source.  •  •  •  If  the  amount  paid 
for  the  paper  were  not  so  insignificant  as  per 
se  to  charge  the  transferee  with  notice,  it 
might  still  be  so  inadequate  as  to  be  a  preg- 
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nant  fact  to  be  ^ven  due  consideration  in 
connection  with  otlieis  In  determining  wheth- 
er he  should  be  so  chargeable  or  not" 
>Vhere  there  has  been  a  substantial  price 
paid  by  the  purchaser  for  a  negotiable  In- 
strument, and  he  Is  In  other  regards  a  bona 
flde  holder  thereof,  then  the  matters  relat- 
ing to  the  original  consideration  and  trans- 
action t>etween  the  maker  and  original  payee 
cannot  be  inquired  into,  unless  such  instru- 
ment is  declared  invalid  by  statute.  But 
where  such  price  paid  for  the  Instrument  or 
note  was  grossly  Inadequate  as  above  defined, 
and  the  instrument  or  note  was  obtained  by 
the  original  payee  by  fraud  or  a  total  want 
of  consideration,  then  it  becomes  a  question 
to  be  determined  by  the  Jury  as  to  whether 
the  alleged  purchaser  of  the  note  obtained  It 
in  good  faith  and  without  notice.  1  Daniel 
on  Negotiable  Instruments  (5th  Ed.)  {{  818, 
819.  In  this  case  the  defendants  contended 
and  ofTered  to  prove  that  the  notes  herein 
sued  on  were  obtained  through  the  fraudu- 
lent promises  and  representations  of  the 
original  payee  and  without  consideration. 
The  defendants  further  endeavored  to  show 
by  asking  the  plaintiir  himself  that  only  a 
nominal  sum  was  paid  by  plaintiffs  for  the 
notes.  This  testimony  was  competent  We 
are  therefore  of  the  opinion  that  the  lower 
court  erred  in  refusing  to  permit  the  defend- 
ants to  prove  the  amount  ot  the  considera- 
tion paid  by  the  plaintiffs  for  the  notes; 
and,  if  that  amount  was  grossly  Inadequate, 
the  court  erred  in  refusing  to  permit  the 
defendants  to  prove  that  the  notes  were  ob- 
tained by  the  original  payee  by  fraud  and 
without  consideration. 

We  have  examined  the  evidence  relative 
to  the  issue  raised  by  the  suing  out  of  the 
attachment  and  we  are  of  the  opinion  that 
there  is  sufficient  evidence  to  Justify  the 
finding  of  the  court  in  sustaining  said  at- 
tachment. Sherrlll  v.  Beach,  37  Ark.  560; 
Hanks  v.  Andrews,  53  Ark.  327,  13  S.  W. 
1102;  4  Gyc.  419.  But  inasmuch  as  this 
cause  must  be  reversed  and  remanded  for  a 
new  trial  upon  the  original  cause  of  action 
involving  the  indebtedness,  the  ancillary 
proceeding  of  the  attachment  must  also  be 
remanded  with  It  with  instructions  to  sus- 
tain the  attachment  in  the  event  a  Judgment 
is  obtained  by  plaintiffs  upon  the  new  trial 
for  said  Indebtedness,  otherwise  the  attach- 
ment will  be  dissolved. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


BOLES  et  ol.  v.  KELLET  «t  al. 
(Saprvime  Coart  of  Arkansas.    March  22,  1909.) 
I.  MTJNICIPAL  CtoSPOKATIONS  (J  407*)— Stbket 

Impboveuknts  —  Statutes  —  Validity  — 
"Pbopebty  Holdebs  Owniro  Pbopbbty." 
Under  Const,  art.  19,  i  27,  providing  that 
the   General  Assembly  shall  not  l>e  prohibited 


from  aathorlzing  assessments  for  local  improve- 
ments, based  on  the  consent  of  a  majority  in 
value  of  the  "property  holders  owning  property" 
adjoining  the  locality  to  be  affected,  the  Le^sla- 
ture  may  amend  Kirby's  Dig.  {  5665,  requiring 
a  city  to  take  steps  for  the  making  of  a  street 
improvement  when  any  10  "resident"  owners  of 
real  property  petition  therefor,  by  striking  out 
the  quoted  word  "resident" ;  ths  words  "prop- 
erty holders  owning  property"  meaning  property 
owners  owning  property  irrespective  of  their 
residence. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1003;  Dee.  Dig.  | 
407.»] 

2.  Pleadino  (8  367*)  —  Motions  —  Makiho 
HoBE  Definite— Complaint. 

The  allegations  in  a  complaint  in  a  suit  to 
enjoin  the  enforcement  of  assessments  for  a 
local  improvement  that  tl^e  petition  for  the 
improTement  was  void  l>ecau8e  uie  same  was  not 
signed  by  the  majority  in  value  of  the  prop- 
erty holders  owning  property  adjoining  the 
locality  to  be  affected,  and  because  the  same 
was  fraudulently  signed  by  owners  of  property 
in  other  paving  districts  previouslv  established, 
the  real  estate  in  such  districts  being  estimated 
in  making  up  a  majority,  etc.,  were  indefinite, 
authorizing  a  motion  to  make  the  same  more 
definite  by  requiring  plaintiffs  to  state  wheth- 
er the  two  grounds  were  the  same,  though 
plaintiffs  asserted  that  the  two  grounds  were 
not  intended  to  be  the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  1174;    Dec.  Dig.  {  867.*] 

3.  Municipal  Cobpobations  (j  538*)— Stbeet 
Ixpboveuents — Assessments— Suit  to  Re- 
STBAIN  Enfoboement— Complaint. 

The  allegation  in  the  complaint,  in  a  suit 
to  enjoin  the  enforcement  of  assessments  for  a 
local  improvement  that  the  petition  therefor  was 
void  because  many  signers  were  procured  by 
fraud  and  misrepresentations  was  insufficient 
for  failing  to  show  that  the  signers  procured 
by  misrepresentation  reduced  the  number  of  the 
remainder  to  less  than  a  majority  in  value  of 
the  property  holders. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {}  1204,  1253;  Dec. 
Dig.  8  538.*] 

4.  Municipal  Cobpobations  (J  588*)— Stbebt 
Impbovements  —  Assessments — Suit  to  Re- 
bteain  Enfobcement— Complaint. 

The  allegation  in  the  complaint,  in  a  suit 
to  restrain  the  collection  of  assessments  for  a 
street  improvement  that  the  city  was  laid  ofE 
into  one  paving  district  to  be  known  as  "Pav- 
ing District  No.  5,"  for  the  purpose  of  paving 
the  streets  in  the  city  shows  no  defect  warrant- 
ing an  injunction  against  a  paving  assessment, 
in  that  paving  districts  1-4  were  not  included, 
since  it  necessarily  included  paving  districts 
1,  2,  3,  and  4  for  the  purpose  of  assessment  and 
taxation  according  to  l>enefits  received,  in  ac- 
cordance with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal' 
Corporations,  Cent  Dig.  ft  1204,  1253;  Dec. 
Dig.  {  538.*j  .     ^^ 

6.  Municipal  Cobpobations  (j  307*)— Pav- 
ing DisTBicra— Boabd  of  Impbovement— 
Appointment. 

The  appointment  of  a  board  of  improve- 
ment for  a  district  by  the  council  of  a  city 
is  not  invalid  because  the  board  was  appoint- 
ed by  the  same  jballot  on  wtiich  a  board  of 
improvement  for  a  sewer  district  was  appointed. 
[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  819;  Dec.  Dig.  | 
307.*] 
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6.  MuwiciPAi  Corporations  (J  314*)— Stbeet 

IMPBOVEMENTS  —  AUTHOBITT     OF     BOABD     OF 

Imfbovement. 

Uuder  the  statute  providing  that  the  board 
of  improvement  shall  form  plans  for  the  im- 
provement within  their  district  as  prayed  in  the 
petition,  etc.,  the  board  must  determine  how 
and  to  what  extent  streets  shall  be  improved, 
pursuant  to  a  petition  of  property  owners  speci- 
fying the  improvement  desired. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §  827;  Dec.  Dig.  { 
314.»] 

7.  Mdnicipai,  Cobfobatiors  (8  538*)— As- 
sessments FOB  Street  Improvements—Suit 
TO  Resteain  Enforcement— Statutes. 

Kirby's  Dig.  H  5679,  5685,  authorizing  one 
whose  real  estate  has  been  assessed  for  a  street 
improvement  to  appeal  to  the  city  council  with- 
in 10  days,  and  barring  persons  failing  to  be- 
fin  proceedings  to  correct  assessments  within 
0  days  after  the  publication  of  the  ordinance 
levying  the  assessments,  bar  a  suit  commenced 
in  January  of  one  year  to  restrain  the  collection 
of  assessments  levied  under  an  ordinance  passed 
in  January  the  year  before. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1202;  Dec.  Dig.  § 
53&»] 

8.  MuNiciPAi,  Ookpobatiohs  (S  538*)  —  As- 
sessments FOB  Stbeet  Impbovements — Suit 
TO  Restbain  Enfobcement— Pabtieb. 

Owners  of  property  assessed  for  a  street 
improvement,  who  sue  to  enjoin  the  collection 
of  the  assessment  on  the  ground  of  the  invalid- 
ity of  the  contract  for  the  improvement,  must 
make  the  contractor  a  party. 

[Ed.  Note. — Fat  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  S  1203;  Dec  Dig.  { 
53&*) 

■©.  MUNICIPAl  COBPOBATIONS  (J  538*)— ASSESS- 
MENTS FOB  Stbeet  Impbovement8---Suits  to 
Restbain    Improveuent — Couplaint— Rk- 

I/IEF   IN   EQUITT. 

Under  Kirby's  Dig.  {{  5740-5742,  requir- 
ing annual  settlements  by  boards  of  improve- 
ment, and  adjustments  by  the  city  council,  and 
authorizing  a  court  of  chancery  to  re-ezamine 
the  same  for  error  or  mistake  at  the  suit  of 
any  taxpayer,  etc.,  a  complaint  in  a  suit  by  tax- 
payers which  charges  a  board  with  waste  and 
misappropriation,  but  which  fails  to  state  the 
facts,  and  which  does  not  show  why  equity 
should  interfere,  nor  why  the  statutory  remedy 
of  adjustment  by  the  council  is  inadequate, 
states  no  cause  of  action  for  relief  in  equity. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1198;  Dec.  Dig.  | 
538.*] 

Appeal  from  Sebastian  Chancery  Court; 
J.  V.  Bonrland,  Chancellor. 

Suit  by  J.  Keith  Boles  and  others  against 
Harry  E.  Kflley  and  others,  to  restrain  de- 
fendants from  collecting  paving  taxes  from 
plaintiffs  and  others,  to  enjoin  them  from 
misappropriating  moneys  belonging  to  plain- 
tiffs and  others,  to  enjoin  them  from  muti- 
lating the  streets  of  the  city  of  Ft  Smith 
by  cutting  the  roadways  thereof,  and  to  re- 
cover moneys  paid  by  plaintiffs  and  others 
under  mistake  and  duress,  and  illegally  col- 
lected and  held  by  defendants.  Defendants 
were  sued  In  their  individual  capacity,  as 
well  as  their  so-called  official  capacity,  and 
were  so  summoned  and  so  entered  their  ap- 


pearance.    From   a    decree   dismissing  the 
complaint,  plaintiffs  appeal.     Affirmed. 

T.  S.  Osborne,  for  appellants.  F.  A.  You- 
mans,  for  appellees. 

BATTLE,  J.  Is  the  complaint  of  appel- 
lants sufficient?  This  question  Is  raised  by 
demurrer  and  motion  to  make  specific  and 
certain,  and  is  the  only  question  In  the  case. 

Appellants,  in  paragraph  1  of  their  com- 
plaint attack  the  amendment  of  section  5665 
of  Kirby's  Digest  by  the  Legislature  of 
1905  (Laws  1905.  p.  300).  Section  5665  reads 
as  follows:  "When  any  ten  resident  owners 
of  real  property  In  any  such  city  or  Incor- 
porated town,  or  of  any  portion  thereof,  shall 
petition  the  city  or  town  council  to  take 
steps  toward  the  making  of  any  such  local 
Improvement,  It  shall  be  the  duty  of  Uie 
council  to  at  once  lay  oft  the  whole  city  or 
town,  if  the  whole  of  the  desired  Improve- 
ment be  general  and  local  in  Its  nature  to 
said  city  or  town,  or  the  portion  thereof  men- 
tioned in  the  petition,  if  It  be  limited  to  a 
part  of  said  city  or  town  only,  into  one 
or  more  Improvement  districts,  designating 
the  boundaries  of  such  district  so  that  it 
may  be  easily  distinguished,"  etc.  The  Leg- 
islature, at  its  session  of  1906,  amended  this 
statute  by  striking  out  the  word  "resideat" 
before  the  word  "owners."  Appellants  In- 
sist that  this  amendment  rendered  the  stat- 
ute void.  We  are  unable  to  understand  how- 
it  could  have  that  effect  There  is  nothing 
in  the  Constitution  prohibiting  such  legisla- 
tion. But  on  the  contrary,  it  expressly  pro- 
vides: "Nothing  In  this  Constitution  shall 
be  so  construed  as  to  prohibit  the  General 
Assembly  from  authorizing  assessments  on 
real  property  for  local  Improvements  in 
towns  and  cities  imder  such  regulations  as 
may  be  prescribed  by  law,  to  be  based  upon 
the  consent  of  a  majority  In  value  of  the 
property  holders  owning  property  adjoining 
the  locality  to  be  affected;  but  such  assess- 
ments shall  be  ad  valorem  and  uniform." 
Article  19,  S  27.  The  words  "property  hold- 
ers owning  property"  mean  property  owners 
owning  property.  The  object  of  the  see- 
tlon  Is  to  authorize  the  formation  of  districts 
for  the  construction  of  Improvements,  based 
upon  and  paid  for  by  local  assessments  upon 
the  property  in  the  locality  to  be  affected, 
and  of  course  bad  reference  only  to  the 
property  owners  owning  the  property  In  the 
district  irrespectively  of  their  residence. 

In  the  second  paragraph  of  the  complaint 
they  alleged  that  the  petition  purporting  to 
be  signed  by  a  majority  In  value  of  the  real 
property  owners  in  the  district  was  illegal 
and  void: 

"(2)  Because  the  same  was  not  signed  by 
a  majority  In  value  of  the  property  holders 
owning  property  adjoining  the  locality  to  be 
affected. 
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"(3)  Because  the  same  was  fraudulently 
signed  by  owners  of  real  property  In  paving 
districts  Nob.  1,  2,  3,  and  4,  heretofore  es- 
tablished In  said  city,  the  real  estate  In  said 
districts  being  estimated  in  mailing  up  a 
majority  in  value  of  the  real  estate  Includ- 
ed in  said  alleged  district  No.  5,  and  It  Is  not 
assessed  and  taxed  In  the  latter  district,  and 
should  have  been  excluded,  and,  if  exclud- 
ed, a  majority  In  value  did  not  sign  said  pe- 
tition. 

"(4)  Because  many  signers  were  procured 
by  fraud  and  misrepresentation,  in  that  they 
were  told  that  they  would  not  have  to  pay 
till  they  got  the  pavement' " 

The  defendants  moved  the  court  to  require 
plaintiffs  to  make  tills  paragraph  "more  def- 
inite and  certain,  in  that  they  be  required 
to  state  whether  the  ground  of  allegation  in 
BUbdiTislon  2  Is  the  same  ground  of  the  al- 
legation In  subdivision  3  of  said  paragraph." 

The  two  subdivisions  of  the  paragraph  be- 
ing made  to  show  a  cause  of  action,  the  latter 
could  have  been  reasonably  construed  to  ex- 
plain the  former,  and  to  show  wherein  the 
petition  was  not  signed  by  a  majority  of 
property  owners  in  value ;  and,  for  the  pur- 
pose of  making  the  paragraph  more  definite 
and  certain,  the  motion  should  have  been 
sustained,  notwithstanding  the  plaintiffs  as- 
serted In  court  that  the  two  subdivisions 
were  not  intended  to  be  the  same.  Such  as- 
sertion' was  no  amendment,  and  no  com- 
pliance with  the  order  of  the  court  sustain- 
ing the  inotlon. 

The  fourth  siiI>divlsion  of  paragraph  2 
was  of  no  effect.  It  was  not  shown  that  the 
signers  procured  by  misrepresentation.  If 
they  had  a  right  to  rely  thereon,  were  suffi- 
ciently numerous  to  reduce  the  number  of 
the  remainder  of  the  signers  to  less  than  a 
majority. 

The  third  paragraph  of  the  complaint  al- 
leges that  the  actual  laying  out  of  paving 
district  No.  5  was  illegal  and  void: 

"(2)  Because  the  same  was  not  laid  out 
so  as  to  conform  to  the  requirements  as 
shown  in  the  petition  marked  'Exhibit  A.' 

"(3)  Because  it  did  not  Include  for  pur- 
poses of  assessment  and  taxation  the  real 
property  embraced  in  paving  districts  Nos. 
1,  2,  3,  and  4,  in  said  city,  and  in  said  paving 
district  No.  5. 

"(4)  Because  the  same  includes  a  large 
area  of  territory  not  lying  within  the  cor- 
porate limits  of  Ft.  Smith,  and  not  lying 
within  the  constitutional  boundaries  of  the 
state  of  Arkansas,  and  the  real  property 
therein  is  not  subject,  to  assessment  and  tax- 
ation in  said  paving  district  No.  5,  to  wit, 
that  portion  of  land  lying  and  being  situate 
between  the  western  twundary  line  of  the 
state  of  Arkansas  and  the  Arkansas  and  Po- 
teau  rivers  and  Mill  creek. 

"(5)  Because  the  same  embraces  a  large 
area  of  territory  whica  is  alleged  to  have 


been  added  to  the  city  of  Ft  Smith  In  the 
year  1905,  which  in  fact  was  not  added  to 
said  city  for  the  want  of  proper  description, 
to  wit,  in  that  the  description  fails  to  mn 
a  connecting  line  from  the  southwest  comer 
of  said  city  to  a  point  where  Mill  creek 
crosses  the  state  line,  t>eing  a  distance  of 
about  a  mile." 

The  defendants  demurred  to  this  para- 
graph because  it  does  not  state  facts  su£B- 
cient  to  constitute  a  cause  of  action. 

This  paragraph  is  very  vague  and  uncer- 
tain. Referring  to  other  portions  of  the 
complaint  to  ascertain  what  Is  meant,  we 
find  that  Exhibit  A,  made  a  part  of  this  com- 
plaint, was  a  petition  asking  that  the  whole 
of  the  city  of  Ft.  Smith  as  then  bounded  be 
laid  off  into  one  improvement  district  for 
the  paving  of  the  streets  in  said  city,  and, 
for  the  purpose  of  raising  funds  with  which 
to  make  the  Improvements,  to  assess  the 
real  property  witliln  the  district  according 
to  the  benefits  to  be  derived  therefrom. 

We  find  in  the  complaint  that  the  city  was 
laid  off  ifito  one  paving  district,  to  be  known 
as  "Paving  District  No.  6,"  for  the  purpose 
of  paving  the  streets  tn  the  city.  This  nec- 
essarily Included  paving  districts  Nos.  1,  2, 
S,  and  4,  for  the  purpose  of  assessment  and 
taxation  according  to  benefits  received,  as 
the  statute  provides.  Paving  district  No.  5 
as  formed  did  not  Include  any  territory  not 
within  the  corporate  limits  of  the  city  of 
Ft.  Smith.  The  allegations  in  paragraph 
3  were  conclusions  as  to  law,  and  not  a 
statement  of  facts  as  shown  by  the  com- 
plaint. 

Paragraph  4  of  complaint  is  as  follows: 

"That  the  alleged  board  of  improvement 
has  no  legal  existence:  ' 

"(1)  Because  the  same  was  appointed  with- 
out any  authority  of  law. 

"(2)  Because  the  same  was  illegally  ap- 
pointed, in  that  it  was  appointed  by  the  same 
ballot  of  the  city  council  on  which  a  board  of 
improvement  for  alleged  sewer  district  No. 
2  was  appointed. 

"That  the  plans  for  paving  said  streets  as 
reported  to  the  council  by  said  alleged  board 
are  illegal  and  void: 

"(1)  Because  the  same  were  reported  with- 
out authority  of  law. 

"(2)  Because  the  same  do  not  conform  to 
the  requirements  as  shown  In  petition  marked 
'Exhibit  A'  and  'Exhibit  B,'  in  that  said 
plans  do  not  provide  for  paving  ail  the 
streets  in  said  alleged  district,  and  do  not 
provide  for  paving  all  the  roadway  of  said 
streets  as  the  streets  existed  when  said  pe 
tltlons  were  signed,  said  streets  at  that  time 
having  a  sidewalk  of  8  feet  on  each  side,  and 
a  roadway  In  the  center  of  about  84  feet." 

Defendants  demurred. 

It  is  not  shown  that  the  board  of  Improve- 
ments were  Illegally  appointed.  We  do  not 
see  any  reason  why  they  could  not  have  been 
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appointed  by  the  same  ballot  another  board 
was  selected. 

We  infer  that  the  objection  to  the  plans 
for  pavins  the  district  is  that  the  pavement 
did  not  embrace  the  whole  of  the  streets  In- 
stead of  a  part  This  is  not  a  valid  reason. 
The  statute  provides  that  "immediately  after 
their  qualification  the  board  shall  form  plans 
for  the  improvement  within  their  district,  as 
prayed  in  the  petition" ;  and,  as  soon  as  the 
plans  have  been  formed,  and  costs  thereof 
ascertained,  it  shall  report  the  same  to  the 
city  or  town  council.  The  petitions  of  prop- 
erty owners  specify  the  Improvement  desired. 
In  this  case  It  was  the  pavement  of  the 
streets,  but  not  how  and  to  what  extent  they 
shall  be  paved.  That  was  the  duty  of  the 
board  to  determine.  » 

Paragraph  6  of  complaint  Is  as  follows: 

"That  the  assessment  of  real  property  In 
said  alleged  district  was  Illegal  and  void: 

"(1)  Because  the  same  was  made  without 
authority  of  law. 

"(2)  Because  the  same  was  made  according 
to  the  area  of  the  soil  only,  excluding  valu- 
able buildings  and  improvements  on  the  soil, 
which  were  also  real  estate. 

"(3)  Because  all  the  real  estate  In  said 
so-called  district  No.  5  Is  not  assessed  and 
taxed. 

"(4)  Because  said  assessment  to  not  ad 
valorem  and  uniform. 

"(5)  Because  successive  collections  wUl  be 
necessary  to  complete  the  improvements  In 
said  alleged  district,  and  many  valuable  and 
expensive  buildings  and  improvements  have 
been  erected  on  property  In  said  alleged  dis- 
trict within  the  last  year,  and  the  assess- 
ments on  said  property  so  improved  have 
not  been  readjusted*  so  as  to  include  said  ad- 
ditional ImproveAients. 

"That  Ordinance  No.  741  of  the  ordinances 
of  the  city  of  Ft  Smith,  passed  January  7, 
1907,  entitled  'An  Ordinance  Levying  Assess- 
ments on  Real  Property  In  Paving  District 
No.  5,  of  Fort  Smith,  Arkansas,'  is  Illegal 
and  void; 

"(1)  Because  the  same  was  passed  without 
any  anthority  of  law. 

"(2)  Because  the  same  levied  an  assessment 
according  to  the  area  of  the  soil  only,  exclud- 
ing buildings  thereon  which  were  also  real 
estate. 

"(3)  Because  the  assessment  was  not  levied 
on  all  the  real  estate  In  said  alleged  district 

"(4)  Because  said  assessment  and  levy  was 
not  ad  valorem  and  uniform." 

Defendants  moved  that  plaintiffs  be  requir- 
ed to  make  this  paragraph  more  definite  and 
certain.  In  that  they  be  required  to  set  out: 

"First  When  said  assessment  was  filed  in 
the  office  of  the  city  clerk  of  the  city  of  Ft 
Smith. 

"Second.  When  the  ordinance  was  passed 
by  the  city  council  of  the  city  of  Ft  Smith 
levying  said  assessment" 


This  motion  was  based  on  sections  5679 
and  6685  of  Kirby's  Digest  The  first  sec- 
tion allows  any  one,  whose  real  estate  is 
embraced  in  an  assessment  made  by  a  board 
of  assessors  of  an  improvement  district  of  a 
city  or  town,  .and  filed  in  the  office  of  the 
city  clerk,  10  days  from  the  notice  of  the  fil- 
ing given  by  the  city  clerk  in  which  to  appeal 
from  such  assessment  to  the  dty  council. 
The  second  provides  that,  within  30  days 
after  the  passage  of  the  ordinance  based 
upon  this  assessment  by  the  city  council, 
"the  recorder  or  dty  clerk  shall  publish  a 
copy  of  it  in  some  newspaper  published  in  the 
city  for  one  time ;  and  all  persons  who  shall 
fall  to  begin  legal  proceedings  within  30 
days  after  such  publication  for  the  purpose 
of  correcting  or  invalidating  such  assessment 
shall  be  forever  barred  and  precluded."  The 
object  of  the  motion  was  to  require  the 
plaintiffs  to  show  that  they  had  a  right  to 
attack  the  assessment  and  ordinance  based 
thereon  by  complying  with  the  foregoing  sec- 
tions; for  if  they  had  failed  to  do  so,  they 
were  forever  barred  from  attacking  the  as- 
sessment and  ordinance.  Board  of  Improve- 
ment District  V.  Offenhauser,  84  Ark.  257, 
268, 105  S.  W.  265 ;  Crane  v.  SUoam  Springs, 
67  Ark.  SO,  43,  65  8.  W.  955 ;  Ahem  v.  Board 
of  Improvement  Dtotrlct,  69  Ark.  68,  76,  61 
S.  W.  675 ;  Driver  t.  Moore,  81  Ark.  80,  86. 
98  8.  W.  734.  Then  again  the  assessment  of 
real  property  alluded  to  is  too  vague  and  un- 
certain in  falling  to  identify  the  assessment 
referred  to,  and  should  have  been  made  more 
specific  and  certain.  The  ordinance  referred 
to  is  described  as  passed  on  the  7th  of  Jan- 
uary, 1907,  and  this  suit  was  commenced  on 
the  14th  of  January,  1908.  Plaintiffs  are  evi- 
dently barred  from  attacking  it  by  thto 
suit 

In  paragraph  6  of  their  complaint  plaintiffs 
allege  that  the  contract  to  pave  the  streets  of 
Ft  Smith  was  made  with  a  firm  of  contract- 
ors known  as  "Burke  Bros.,"  and  that  it  to 
illegal  and  void,  and  failed  to  make  them 
parties  to  thto  suit  The  defendants  demur- 
red to  this  paragraph  because  of  such  failure, 
and  because  it  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  contractors  should  have  been  made 
parties  as  to  so  much  of  the  complaint,  and 
the  paragraph  was  fatally  defective  in  the 
failure  to  make  them  parties.  The  other 
subdivisions  of  this  paragraph,  which  do  not 
affect  the  contract,  are  shown,  by  what  we 
have  already  said  as  to  other  paragraphs,  to 
fail  to  furnish  grounda  of  action. 

Paragraph  7  of  the  complaint  to  a  repeti- 
tion, to  some  extent  of  what  has  been  said  in 
other  paragraphs,  and  consists  of  general  al- 
legations without  Stating  the  facto  upon 
which  they  are  based.  It  charges  the  board 
of  Improvement  with  waste  and  misappropri- 
ation of  the  funds  of  the  district  and  makes 
no  specific  allegation.    It  does  not  allegA  that 
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the  board  has  failed  to  file  annoaUy  with 
tbe  clerk  of  tbe  city  of  Ft  Smitb  settlements 
showing  all  collections  and  moneys  received 
and  paid  out,  with  proper  vouchers  for  all 
such  payments,  as  required  by  the  statute, 
or  that  if  filed,  the  city  council  failed  to  ex- 
amine them,  and  to  disallow  any  and  all 
unjust  charges  and  credits,  and  falls  to  show 
why  a  court  of  equity  shall  Interfere  and 
hold  the  board  to  account  for  moneys  In  their 
hands,  or  that  the  remedy  provided  by  stat- 
ute Is  not  full  and  adequate.  Klrby's  Dig. 
11  6740-&742.  The  defendants  demurred  to 
this  paragraph. 

The  court  sustained  the  motions  and  de- 
murrers of  the  defendants,  and,  plaintiffs 
falling  to  plead  further,  dismissed  their  com- 
plaint. For  reasons  before  stated,  we  think 
the  court  committed  no  prejudicial  error  in 
so  doing. 

Decree  affirmed. 


JONES  et  al.  y.  HARRIS  et  al. 
(Supreme  Court  of  Arkansas.    March  -8,  1909.) 

1.  SuBBOGATioN  (S  21*)— Necessity  fOB  Pat- 

inSNT  OF   DEBT. 

One  who  is  liable  to  pay  the  debt  of  an- 
other cannot,  as  against  the  principal  creditor, 
assert  bis  right  of  subrogation  until  be  pays  the 
debt  In  full,  and  he  cannot  delay  injuriously 
the  right  of  the  principal  creditor  to  pursue 
remedies  open  to  him  to  collect  his  debt  nor 
aak  a  postponement  in  order  that  assets  or  se- 
curities may  be  marshaled. 

[Eid.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  Si  47,  48;  Dec  Dig.  S  21.*] 

2.  COBPOBATIONS    (8   340*)— FAILuaB   TO    FnJt 

Anruai.  Statements  —  St atutobt  IiIabil- 

ITT — Enforcement. 

The  liability  of  officeia  of  a  corporetion  for 
the  debts  thereof  imposed  by  Kirby's  Dig.  { 
8.59,  for  the  failure  of  the  officers  to  file  the 
annual  statement  required  by  section  848,  is  a 
primary  liability,  and  the  defaulting  officers  are 
absolutely  liable  for  the  debts  of  the  coipoia- 
tion  incurred  during  tbe  period  of  the  default, 
and  they  cannot  postpone  tbe  enforcement  of  the 
liability,  and  no  equities  can  arise  in  their  favor 
as  agamst  creditors  of  tbe  corporation. 

[Bi.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  1474;    Dec.   Dig.   |  840.*] 

8.  Injunction  (§  28*)— Restbairino  Multi- 
PLiciTT  OF  Suits— Grounds. 

A  defendant  in  numerous  actions  at  law  to 
enforce  a  primary  liability  created  by  statute 
who  asserts  no  defense  to  the  actions  cannot  sue 
in  equity  to  enjoin  the  actions  to  prevent  a 
multiplicity  of  suits. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  (  SI ;   Dec.  Dig.  S  26.*] 

Appeals  from  Pulaski  Chancery  Court; 
J8hn  E.  Martlneau,  Chancellor. 

Petitions  by  Marvin  H.  Harris,  recdver 
of  the  Capital  City  Savings  Bank,  and  by 
M.  W.  Olbbs,  against  Scipio  A.  Jones  and 
others,  to  restrain  defendants  from  prosecut- 
ing separate  actions  at  law  against  M.  W. 
GIbbs.    From  a  decree  granting  the  relief 


prayed  for  on  spedfled  conditions,  defend- 
ants appeal  and  M.  W.  Gibbs  cross-appeals. 
Reversed. 

Scipio  A.  Jones,  J.  T.  Castle,  B.  W.  Kim- 
ball, and  Carmlchael,  Brooks  &  Powers,  for 
appellants.  Ratcllffe,  Fletcher  &  Batcllffe; 
for  appellees. 

McCULLOOH,  C.  J.  The  assets  of  the 
Capital  City  Savings  Bank,  a  domestic  cor- 
poration engaged  in  the  banking  business, 
were  by  the  Pulaski  chancery  court  placed 
in  the  hands  of  a  receiver  at  the  Instance  of 
a  creditor  In  a  suit  brought  against  the  cor- 
poration, wherein  It  Is  alleged  to  be  Insolvent 
M.  W.  Gibbs,  one  of  tbe  appellees,  was  presi- 
dent of  the  corporation,  and  both  he  and  the 
secretary  failed  to  make  and  file  tbe  annual 
certificate  showing  the  condition  of  tbe  af- 
fairs of  tbe  corporation  as  required  by  the 
statute  (Kirby's  Dig.  i  848),  and  many  of  the 
unpaid  creditors  of  the  bank  instituted  sepa- 
rate actions  at  law  against  Gibbs  to  recover 
tbe  amount  of  their  respective  claims,  basing 
their  right  to  recover  on  the  following  stat- 
ute: "If  the  president  or  secretary  of  any 
such  corporation  shall  neglect  or  refuse  to 
comply  with  tbe  provisions  of  sec.  848  and 
to  perform  the  duties  required  of  them  re- 
spectively, the  persons  so  neglecting  or  refus- 
ing shall  Jointly  and  severally  be  liable  to  an 
action  founded  on  this  statute,  for  all  debts 
of  such  corporation  contracted  during  the 
period  of  any  such  neglect  or  refusal."  Kir- 
by's Dig.  I  8S9.  While  these  actions  were 
pending  the  receiver  filed  in  tbe  chancery 
court  bis  petition  asking  that  the  plaintiffs 
In  those  actions,  their  agents,  and  attorneys 
be  restrained  from  prosecuting  the  actions 
until  their  respective  claims  should  be  duly 
probated  In  tbe  chancery  suit  wherein  the 
receivership  is  involved,  and  until  tbe  wind- 
ing up  of  the  assets  of  the  bank  be  concluded 
in  the  chancery  court  Subsequentiy  appel- 
lee Gibbs  filed  a  similar  petition  In  the  chan- 
cery court  praying  that  all  creditors  of  the 
bank  (including  those  who  bad  sued  him  at 
law)  be  required  to  present  their  respective 
claims  to  that  court  against  the  bank  and 
against  him,  the  petitioner ;  that  they  be  en- 
Joined  from  prosecuting  •  the  actions  at  law 
against  him,  and  be  required  to  first  resort 
to  the  assets  of  tbe  bank  as  administered  by 
the  chancery  court  l>efore  proceeding  against 
him  for  the  payment  of  their  claims;  and 
that  he  be  subrogated  to  the  rights  of  tbe 
creditors  against  the  assets  of  the  bank.  He 
alleged  in  his  petition  that  there  are  about 
800  creditors  of  the  bank,  many  of  whom  had 
already  Instituted  actions  at  law,  and  that  a 
separate  action  against  him  by  each  creditor 
would  be  oppressive  and  burdensome,  and 
would  absorb  much  of  his  property  In  costs  ' 
and  expenses.  On  the  bearing  of  the  peti- 
tions the  court  overruled  a  demurrer  inter- 
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posed  by  the  creditors  to  die  petitions,  and 
rendered  a  final  decree  In  accordance  with 
the  prayer  thereof,  requiring  all  creditors 
to  file  In  that  court  for  adjustment  and  ad- 
judication their  claims  against  the  bank  and 
against  Glbbs  as  president  thereof,  and  re- 
straining said  creditors,  their  agents,  and  at- 
torneys from  prosecuting  actions  at  law 
against  Glbbs  without  obtaining  permission 
of  that  court  The  court  also  enjoined  Qlbbs 
from  selling  any  of  his  property  without  first 
obtaining  the  permission  of  the  court  The 
creditors  appealed. 

It  will  be  noted  in  the  first  place  that  the 
petition  of  api)ellee  Glbbs  sets  forth  no  de- 
fense to  the  actions  at  law  Instituted  against 
blm  by  creditors  of  the  bank  on  account  of 
his  failure  to  file  the  annual  statement  His 
petition  sub  sllentio  concedes  tils  liability  for 
the  debts  of  the  bank  contracted  during  the 
period  of  his  neglect  to  file  the  statement. 
His  only  asserted  claim  to  equitable  relief 
is  based  on  the  allegation  that  be  has  no 
means  of  accurately  determining  in  what 
amount  the  bank  is  liable  to  said  several 
creditors,  or  for  what  part  thereof  he  is  lia- 
ble; that  separate  actions  instituted  by  a 
large  niunl)er  of  creditors  would  subject  him 
to  great  expense  and  costs;  and  that  he  is 
entitled  to  subrogation  to  the  rights  of  the 
creditors  against  the  assets  of  the  bank.  He 
does  not  allege  that  there  are  any  such 
serious  complications  in  the  accounts  of  the 
creditors  as  would  render  it  impracticable  in 
an  action  at  law  for  a  court  or  jury  to  de- 
termine the  amount  of  his  liability.  No  rea- 
son is  given  why  'access  could  not  l>e  had  to 
the  books  and  accounts  of  the  bank  in  the 
bands  of  the  receiver  for  the  purpose  of  de- 
termining in  a  trial  at  law  the  amount  of  his 
liability  to  creditors.  It  is  unnecessary  for 
ns  to  determine  now  whether  or  not  appellee 
Glbtm  will  l>e  entitled  to  subrogation  to  the 
rights  of  creditors  against  the  assets  of  the 
bank,  for  the  reason  that  his  right  of  sub- 
rogation, if  it  should  ultimately  be  found  to 
exist,  is  not  complete  and  enforceable  until 
he  pays  the  debts.  It  is  well  established 
that  one  who  is  liable  to  pay  the  debt  of  an- 
other cannot  assert  his  right  of  subrogation 
until  he  pays  the  debt  In  full,  at  least  so  far 
as  the  rights  of  a  principal  creditor  are  con- 
cerned. In  order  to  put  himself  in  position 
to  ask  for  subrogation,  he  must  pay  the  debt. 
Even  payment  of  a  part  of  the  debt  does 
not  establish  his  right  to  subrogation.  Mc- 
Connell,  Adm'r,  t.  Beattie,  34  Ark.  113;  Bank 
of  Fayetteviile  t.  Lorwein,  76  Ark.  245,  88 
S.  W.  919 ;  Sheldon  on  Subrogation,  {{  3,  127 ; 
Harris  on  Subrogation,  |  29;  Carter  v.  Neal, 
24  Ga.  346,  71  Am.  Dec.  136;  Wilkins  ▼.  Gib- 
son, 113  Ga.  31,  38  S.  E.  374,  84  Am.  St  Rep. 
204 ;  Stuckman  v.  Roose,  147  Ind.  402,  46  N. 
E.  680;  Lumberman's  Ins.  Ck).  t.  Sprague,  59 
Minn.  208,  60  N.  W.  1101;  Bank  v.  Potius, 
10  Watts  (Pa.)  148 ;  Kyner  v.  Kyner,  6  Watts 
(Pa.)  221;  Muller  t.  Flavin,  13  S.  D.  595,  83 


N.  W.  687;  Featherstone  t.  Emerson,  14 
Utah,  12,  45  Pac.  713;  Sickels  r.  Herold,  15 
Misc.  Rep.  116,  36  N.  Y.  Supp.  488.  The  rea- 
son of  this  rule  Is  that  the  person  ultimately 
entitled  to  subrogation  cannot  be  permitted 
to  interfere  with  or  delay  injuriously  the 
right  of  a  principal  creditor  to  pursue  every 
remedy  open  to  him  for  the  collection  of  his 
debt.  The  same  reason  forbids  the  person 
asserting  the  right  of  subrogation  from  ask- 
ing a  postponement  in  order  that  the  assets 
or  securities  may  be  marshaled.  6  Pomeroy, 
Equity  Jurisprudence,  {  866. 

Mr.  Pomeroy  in  the  section  above  cited 
says:  "Relief  will  not  l>e  given  if  it  wlU 
delay  or  Inconvenience  the  paramount  in- 
cumbrancer in  the  collection  of  his  debt,  or 
prejudice  him  in  any  manner;  for  it  would 
be  unreasonable  that  he  should  suffer  t)ecanse 
some  one  else  has  taken  Imperfect  security. 
Thus  relief  has  been  denied  where  the  fund 
to  be  resorted  to  has  t>een  dubious,  or  one 
which  might  Involve  the  creditor  in  litiga- 
tion ;  and  a  mere  personal  remedy  has  l>een 
held  insufficient  to  warrant  interference." 
The  rule  thus  announced  is  strengthened  by 
a  consideration  of  our  statute  as  interpreted 
by  this  court  declaring  the  character  of  the 
liability  fixed  thereby.  We  liave  held  tliat  it 
creates  a  primary  and  not  a  secondary  liabil- 
ity, and  that  the  defaulting  officers  of  the 
corporation  l>ecome,  by  reason  thereof,  at^ 
solutely  liable  for  the  debts  of  the  corpora- 
tion incurred  during  the  period  of  the  de- 
fault This  being  true,  they  have  no  right 
to  postpone  the  enforcement  of  the  statute 
against  them,  and  no  equities  can  arise  in 
their  favor  as  against  creditors  of  the  cor- 
poration. Neb.  Nat  Bank  v.  Walsh,  68  Ark. 
433,  68  8.  W.  952,  82  Am.  St  Rep.  801 ;  Ark. 
Stables  V.  Samstag,  78  Ark.  517,  94  S.  W. 
699. 

Appellees  also  Invoke  the  principle  an- 
nounced by  some  authorities  that  a  court  of 
equity  will  enjoin  the  prosecution  of  numer- 
ous actions  arising  out  of  the  same  transac- 
tion in  order  to  prevent  a  multiplicity  of 
suits.  Two  cases  of  tUs  sort  have  been 
brought  to  our  attention.  Southern  Steel 
Co.  V.  Hopkins  (Ala.)  47  South.  274;  Whit- 
lock  V.  Y.  &  M.  V.  Ry.  Co.,  91  Mtes.  779.  45 
South.  861.  The  Mississippi  case  was  one 
to  enjoin  the  prosecution  of  numerous  suits 
instituted  separately  against  a  railroad  com- 
pany to  recover  damages  alleged  to  have  t>een 
caused  by  a  railroad  accident  and  the  Ala-- 
bama  case  was  one  to  enjoin  110  separate 
suits  against  a  coal  company  for  damages 
caused  by  the  alleged  negligent  killing  «f 
persons  In  a  mine  explosion.  In  both  of 
those  cases  the  defendants  in  the  actions  at 
law  asserted  in  their  respective  bills  in  equity 
valid  defenses,  and  claimed  the  right  to  make 
defense  without  t)eing  subjected  to  the  costs 
and  expenses  of  a  multiplicity  of  suits.  In 
the  present  case,  however,  appellee  Oibbs 
asserts  no  defense  whatever  to  the  actions 
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at  law.  Without  pausing  to  consider  wheth- 
er, under  the  state  of  facts  set  forth  In  the 
cases  Just  cited,  we  would  uphold  the  right 
to  enjoin  suits  at  law,  we  hare  no  hesitancy 
In  saying  that  In  a  case  like  the  present  one, 
where  no  defense  at  all  Is  asserted,  the  prin- 
ciple cannot  be  Invoked  to  call  Into  action 
the  Jurisdiction  of  a  court  of  equity. 

The  chancery  court  erred  In  Its  decree,  and 
the  same  is  reversed  and  the  cause  remand- 
ed, with  directions  to  dissolve  the  injunction, 
and  to  dismiss  the  two  petitions.  Appellee 
Gibbs  has  cross-appealed  from  that  part  of 
the  decree  restraining  him  from  disposing  of 
his  property.  It  necessarily  follows  that  that 
part  of  the  decree  must  also  fall,  and  It,  too, 
Is  reversed. 


PLUNKETT  et  al.  y.  STATE  NAT.  BANK. 
(Supreme  Court  of  Arkansas.    March  29,  1909.) 

1.  Pleading  ({  212*)— Demttbbeb— Abandon- 

KENT. 

A  plaintiff  abandons  his  demurrer  to  the 
answer  by  failing  to  call  for  a  ruling  of  the 
court  thereon,  and  by  asldng  for  a  judgment  on 
the  merits. 

[EA.   Note.— For   other   eases,    see   Pleading, 
Cent  Dig.  S{  521,  624;    Dec.  Dig.  {  212.»] 

2.  JuDOMXNT  ({  107*)— Deitubbeb  to  Answeb. 

Where  defendant  answered  and  plaintiff 
demurred  thereto,  the  court  should  not,  in  the 
absence  of  defendant  and  without  passicg  on 
the  demurrer,  render  judgment  against  defend- 
ant, but  he  should  be  given  an  opportunity  to 
amend  his  answer. 

[Ed.   Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  198-200;    Dec.  Dig.  {  107.*] 

8.  Judgment  (8  145*)— Default  Judomknt— 

Sett(NO  Aside— Obounds. 

Where  a  judgment  was  rendered  against 
a  defendant  in  his  absence  after  he  had  filed  an 
answer  tendering  no  valid  defense,  a  motion  to 
set  aside  the  judgment  setting  up  no  defense 
other  than  that  stated  in  the  answer  was  prop- 
«rly  refused. 

(Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  {§  293,  295;   Dec.  Dig.  {  145.*] 

4.  Pledges  (i  55*)— Entobcehent. 

A  payee  of  a  note  given  for  the  accommo- 
■datlon  of  a  third  person  to  whom  the  considera- 
tion passed  and  secured  by  notes  deposited  by 
the  third  person  as  collateral  may  sue  the  maker 
at  law  without  enforcing  the  collateral,  or  he 
may  pursue  both  remedies  at  the  same  time, 
though  there  can  be  but  one  satisfaction  of  the 
note. 

[E5d.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  i  140;  Dec.  Dig.  i  55.*] 

&  Subbooation  ({  21*)— Nbcessitt  tob  Pay- 
ment or  Debt. 

The  maker  of  a  note  given  to  the  payee 
for  tlie  accommodation  of  a  third  person  who 
deposited  with  the  payee  notes  as  collateral  is 
not  entitled  to  be  subrogated  to  the  rights  of 
the  payee  and  the  third  person  as  to  the  col- 
lateral without  first  paying  the  note. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  {§  47,  48;  Dec.  Dig.  I  21.*] 

Appeal  from  Circuit  Court,  Pnlaskl  Coun- 
ty; Edward  W.  Wlnfleld,  Judge. 


Action  by  the  State  National  Bank  against 
R.  D.  Plunkett  and  others.  From  a  judgment 
refusing  to  set  aside  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Carmicfaael  Brooks  &  Powers,  for  appel- 
lants.   B.  S.  &  J.  V.  Johnson,  for  appellee. 

Mcculloch,  C  J.  The  plaintiff  (appel- 
lee) instituted  this  action  against  defendants 
Plunkett  and  others  to  recover  the  amount  of 
two  negotiable  promissory  notes,  each  for 
$830,  executed  by  the  latter  to  the  plaintiff. 
The  defendants  filed  their  answer,  stating.  In 
substance,  that  the  consideration  for  said 
notes  passed  to  the  People's  Fire  Insurance 
Company,  that  they  executed  the  notes  for 
the  accommodation  of  said  company,  and 
not  for  their  own  benefit,  and  that  these 
tacts  were  known  to  the  plaintiff;  that  the 
notes  were  executed  as  renewals  of  certain 
notes  which  were  signed  by  said  Insurance 
company,  and  that  at  that  time  the  company 
deposited  with  plaintiff  as  collateral  security 
certain  notes  which  plaintiff  still  holds,  and 
which.  If  collected,  would  satisfy  the  debt  of 
plaintiff;  that  the  said  insurance  company 
is  now  in  the  hands  of  a  receiver  appointed 
by  the  chancery  court  of  Pulaski  county. 
They  prayed  that  the  cause  be  transferred  to 
the  chancery  court  where  the  receivership 
case  Is  pending,  and  that  they  be  subrogated 
to  the  rights  of  the  plaintiff  and  said  insur- 
ance company  as  to  the  collateral  notes  held 
by  plaintiff.  The  plaintiff  filed  a  demurrer 
to  this  answer,  but  on  a  later  day  of  the 
term,  without  passing  on  the  demurrer,  and 
in  the  absence  of  the  defendants  and  their 
attorneys,  the  court  rendered  judgment  in 
favor  of  plaintiff  for  the  full  amount  of  the 
notes  with  interest  On  a  later  day  of  the 
term  the  defendants  appeared  and  filed  a' 
motion  to  set  aside  said  judgment.  The  court 
overruled  this  motion,  and  the  defendants 
have  appealed  to  this  court 

The  plaintiff  abandoned  its  demurrer  by 
fbillng  to  call  for  a  ruling  of  the  court  there- 
on, and  in  asking  for  a  judgment  on  the 
merits  of  the  case.  The  court  should  not 
have  rendered  judgment  absolute  against  the 
defendants  in  their  absence,  as  they  should 
have  been  given  an  opportunity  to  amend 
their  answer  If  they  desired  to  do  so.  How- 
ever, in  the  motion  to  set  aside  the  judgment- 
defendants  set  up  no  defense  other  than  that 
stated  In  their  answer ;  and  the  question  re- 
curs on  the  sufficiency  of  their  answer.  If 
the  answer  presented  a  valid  defense,  they 
were  entitled  to  be  beard  on  It,  and  judg- 
ment should  not  have  been  rendered  In  their 
absence.  On  the  other  hand.  If  their  answer 
was  insufficient  to  tender  a  valid  defense,  and 
as  no  additional  matter  was  set  up  In  their 
motion  by  way  of  defense,  there  was  no  er- 
ror either  in  rendering  judgment  in  the  first 
instance  or  in  refusing  to  set  it  aside  if  no 
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yalld  defense  was  tendered.  We  are  of  the 
opinion  that  thQ  answer  stated  no  defense  to 
the  action,  and  that  the  demurrer  thereto 
should  have  been  sustained. 

Plaintiff  had  the  right  to  prosecute  Its  ac- 
tion against  defendants  without  being  com- 
pelled to  pursue  its  remedies  for  the  en- 
forcement of  the  other  notes  held  as  collater- 
al security.  It  had  the  right  to  pursue  both 
remedies  at  the  same  time,  though  there  could 
be  but  one  satisfaction  of  the  demand.  West 
V.  Carolina  Ufe  Ins.  Co.,  31  Ark.  476 ;  Barnes 
V.  Bradley,  66  Ark.  105,  19  S.  W.  319;  Neely 
V.  Black,  80  Ark.  212,  96  a  W.  984.  Defend- 
ants could  not  demand  the  right  of  subroga- 
tion without  baying  first  paid  the  whole  of 
plalntlfTs  debt,  and  could  not  force  the  lat- 
ter into  a  court  of  equity  for  the  purpose  of 
enforcing  the  collection  of  the  collateral 
notes.  Jones  ▼.  Harris,  117  S.  W.  1077;  1 
Brandt  on  Suretyship  and  Guaranty,  {  33S. 

As  no  valid  defense  was  stated  to  the  plain- 
tlfTs  cauBC  of  action  on  the  notes,  the  cir- 
cuit court  was  right  in  rendering  judgment 
thereon. 

AfiSrmed. 


ATER  ft  LORD  TIE  CO.  t.  TOUNO. 
(Supreme  Court  of  Arkansas.    March  29,  1909.) 

1.  Pbincipai.  and  Aoknt  (i  21*)— Evidence 
OP  Agency— Testimony  of  Agent. 

While  agency  cannot  be  proved  against  tbe 
principal  by  declarations  or  admiBsiona  of  the 
agent,  it  can  by  his  testimony  as  to  facts  with- 
in his  knowledge. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  39;   Dec.  Dig.  {  21.«] 

2.  Pmncipal  and  Aoent  (J  123*)- Evidence 
of  Agency— Sufficiency. 

Testimony  of  witness  that  he  was  sent 
by  his  principal  to  start  a  sawmill  and  have 
it  logged,  and  that  a  skidway  was  necessary  for 
this  purpose,  is  sufficient  evidence  of  his  au- 
thority to  contract  for  a  skidway. 

[E<d.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  {  123.*] 

3.  Tbiai.  (J  252*)— Abstbaot  Instbuctionb. 

An  instruction  authorizing  a  verdict  if  it 
be  found  there  was  a  ratification  of  a  contract 
is  erroneous  as  abstract ;  there  being  no  evi- 
dence of  ratification. 

[BA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  596-612;    Dec.  Dig.  i  252.*] 

4.  Pbinoipal  and  Agent  (J  171*)- Ratifica- 
tion OP  Agent's  Act. 

A  skidway  having  been  constructed  for  a 
mill,  and  it  being  necessary  to  use  it  in  log- 
ging the  mill,  the  use  of  it  by  the  principal  is 
not  a  ratification  of  the  agent  s  act  m  contract- 
ing for  it 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {{  644-655;  Dec.  Dig. 
{  171.*] 

5.  Appeal  and  Ebbob  (8  1064*)  —  Review — 
Habmless  Ebbob— Inbtbuctions. 

Where  it  cannot  be  determined  whether  the 
verdict  was  based  on  original  authority  of  the 
agent  or  ratification  of  his  act,  and  there  was 


no  evidence  of  ratification,  error  in  giving  an 
instruction  authorizing  it  if  ratification  be  found 
was  prejudicial. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Dec.  Dig.  i  1064.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Eugene  Lankford,  Judge. 

Action  by  Herbert  Young  against  the  Ayer 
&  Lord  Tie  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Berersed  and 
remanded  for  new  trial. 

This  action  was  brought  by  Herbert  Toung 
against  the  Ayer  ft  Lord  Tie  Company  for 
an  amount  alleged  to  be  due  blm  by  defend- 
ant for  building  a  skidway  at  a  lumber  milL 
In  October  or  November,  1906,  one  U.  S.  Pit- 
ney, who  had  charge  of  the  defendant  com- 
pany's business  In  the  state  of  Arkanssn, 
made  an  agreement  with  the  plaintiff  to  build 
a  skidway  at  a  sawmill  on  White  river,  and 
agreed  to  pay  him  therefor  $15.  The  de- 
fendant bad  a  contract  with  the  owners  of 
the  mill  to  furnish  them  saw  logs,  and  the 
skidway  was  to  be  used  in  deUverlng  tlie 
logs.  Tbe  plaintiff  started  the  erection  of 
the  skidway,  but  soon  afterwards  stopped 
work  on  account  of  tbe  high  water.  Tbe 
plaintiff  testified  that  he  did  nothing  more 
toward  the  erection  of  the  skidway  until  tbe 
following  summer,  when  one  Harbin,  an  em- 
ploy6  of  the  defendant,  came  down  to  look 
after  the  work,  and  to  see  about  cutting  the 
timber  and  logs;  tliat  Harbin  said  the  mill- 
owners  objected  to  the  kind  of  skids  that 
were  being  put  in,  and  made  a  new  contract 
with  him  to  build  a  different  kind  of  skid- 
way ;  that  he  then  erected  It  according  to  the 
terms  of  the  new  contract;  and  that  there 
is  a  balance  due  blm  of  $85.  C.  M.  Harbin 
testified  that  he  was  sent  by  tbe  company 
to  get  some  one  to  log  the  mill,  and  to  put 
It  in  condition  to  receive  the  logs  for  sawing; 
that  a  skidway  was  necessary  for  this  pur- 
pose; that  he  Instructed  Herbert  Young  to- 
fix  the  skidway ;  and  that,  if  there  was  any 
additional  work  outside  of  what  Pitney  had 
told  him  to  do,  he  would  see  that  he  got  his 
money. .  Pitney  testified  that  Harbin  waa 
sent  to  tbe  mill  by  him  to  start  It  up,  but 
that  he  had  no  authority  to  make  an  addi- 
tional or  new  contract  with  Young.  The 
suit  was  originally  brought  In  the  Justice  of 
the  peace  court  On  appeal  in  the  circuit 
court  there  was  a  verdict  for  the  plaintiff  for 
$50.  Tbe  defendant  has  duly  prosecuted  an 
appeal  to  this  court 

Thomas  &  Lee,  for  appellant  Manning  ft. 
Emerson,  for  appellee. 

HART,  J.  (after  stating  tbe  facta  as  above). 
It  is  earnestly  Insisted  by  counsel  for  appe- 
lant that  there  is  no  evidence  in  the  record 
tending  to  show  that  Harbin  was  ever  an 
agent  of  the  Ayer  &  Lord  Tie  Company,  and. 
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that  tbe  acts,  admissions,  or  declaratloiiB  of 
Harbin  are  not  competent  to  prove  his  agen- 
cy. While  It  Is  true  that  In  an  action 
against  the  principal  the  declarations  or  ad- 
missions of  the  agent  are  not  competent  to 
prove  the  agency,  the  rule  has  no  applica- 
tion here.  No  attempt  was  made  to  prove 
Harbin's  authority  by  bis  declarations  or 
admissions.  Harbin  was  a  witness  In  the 
case,  and  his  testimony  was  of  matters  of 
which  he  stated  he  had  knowledge.  If  he 
knew  the  facts  concerning  the  extent  of  bis 
authority,  bis  testimony  was  as  competent 
on  that  point  as  that  of  any  other  witness 
having  knowledge  of  the  same  facts.  The 
point  was  expressly  so  ruled  In  the  case  of 
Beekman  Lumber  Co.  v.  Klttrell,  80  Ark.  228, 
96  S.  W.  988.  The  testimony  of  Harbin  to 
the  effect  that  he  was  sent  down  there  to 
start  the  mill  up  and  have  It  logged,  in  con- 
nection with  his  further  testimony  that  the 
skidway  was  necessary  for  this  purpose,  was 
sufficient  testimony  from  which  the  Jury 
might  Infer  that  be  bad  the  authority  to 
make  the  contract  sued  on. 
'  Counsel  for  appellant  also  assigns  as  er- 
ror the  action  of  the  court  in  giving  the 
following  instructions: 

"No.  8.  Although  you  believe  from  the  evi- 
dence that  Pitney  agreed  to  pay  plaintiff  $15 
for  building  a  skidway,  still  If  you  find  from 
the  evidence  that  a  new-  and  different  con- 
tract was  made  by  the  plaintiff  and  Harbin, 
who  was  in  the  employ  of  the  defendant, 
whereby  a  different  sum  was  to  be  paid  for 
different  work,  the  defendant  would  be  lia- 
ble. If  you  find  that  the  work  was  done  by 
the  plaintiff  for  defendant  under  the  last  con- 
tract, and  defendant  ratified  same  by  receiv- 
ing the  b«ieflt  of  the  labor. 

"No.  4.  If  it  was  agreed  by  the  plaintiff 
and  the  defendant  company  or  its  agent,  Mr. 
Pitney,  that  he  was  to  build  a  certain  skid- 
way, made  in  a  certain  manner  for  $16,  then 
he  could  not  recover  more  than  $15  for  build- 
ing It,  although  it  might  work  a  hardship  on 
him ;  but  if  you  find  that  after  they  started 
to  build  it,  an  agent  of  the  company,  or  one 
acting  as  the  agent  of  the  company,  wanted 
a  change  or  additions,  made  to  It,  and  prom- 
ised to  pay  him  for  these  additions,  and  be 
did  make  changes  and  additions  different 
from  the  first  contract,  and  did  the  work,  and 
the  company  received  the  benefits  of  it,  then 
he  would  be  entitled  to  whatever  additional 
changes  in  the  work  was  worth." 

We  think  these  instructions  should  not 
have  been  given.  There  was  no  testimony 
upon  which  to  base  a  finding  that  there  was 
a  ratification  of  any  contract  made  by  Har- 
bin. Counsel  for  appellee  insist  that  the 
using  of  the  skids  after  they  were  built  was 
a  ratification.  The  company's  conduct  in 
this  respect  was  not  inconsistent  with  any 
other  hypothesis  than  that  of  approval  of 
Harbin's  acts.    The  skidway  was  there,  and 


was  necessary  to  be  used  in  logging  the  mllL 
We  do  not  think  the  mere  use  of  the  skids  by 
appellant  would  amoimt  to  a  ratification  of 
Harbin's  acts.  The  instructions  then  were 
purely  abstract  It  has  been  repeatedly  held 
by  this  court  that  instructions  are  given  by 
the  court  for  the  purpose  of  aiding  the  Jury 
in  arriving  at  a  proper  determination  of  the 
Issues  presented  to  them.  Instructions  which 
are  not  applicable  to  any  state  of  facts  are 
abstract  and  are  misleading  when  they  are 
foreign  to  the  issues.  It  cannot  be  determin- 
ed here  whether  the  Jury  found  for  the  ap- 
pellee because  they  believed  Harbin  made 
the  new  contract  and  had  authority  to  make 
it,  or  because  they  believed  the  appellant 
ratified  his  unauthorized  contract  Hence  the 
instructions  were  prejudicial.  "It  is  preju- 
dicial error  to  give  an  instruction  based  on  a 
hypothesis  unsupported  by  the  evidence  where 
such  instruction  is  calculated  to  confuse  the 
Jury,  and  divert  their  minds  from  the  real 
issue  in  the  case."  St  Louis,  I.  M.  &  Sou. 
R,  Co.  V.  Woodward,  70  Ark.  441,  69  S.  W. 
55 ;  St  L.,  I.  M.  &  Sou.  It  Co.  v.  Denty,  63 
Ark.  1T7,  87  8.  W.  719 ;  St  I*,  I.  M.  &  Sou. 
R,  Co.  y.  Puckett  Adm'r  (Ark.)  114  8.  W. 
224. 

For  the  error  in  giving  instructions  Nos.  8 
and  4,  the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  triaL 


ATER  &  LORD  TIE  00.  v.  MARTIN. 
(Supreme  Court  of  Arkansas.    March  29, 1909.) 

1.  Logs  awd  Looqino  (S  8*)  —  Conthacts  — 
Dcrr  AS  TO  Piung. 

Plaintiff  contracted  to  cat  and  haul  logs 
and  unload  them  on  skidways  to  be  furnished 
by  defendant  After  he  had  filled  one  skidway, 
the  loea  not  being  removed  therefrom,  or  an- 
other nimiBhed,  be  nnloaded  the  other  logs  on 
the  ground,  though  it  was  more  difficult  and 
expensive.  Held  that  it  being  contemplated  that 
plaintiff  was  to  continue  with  his  work  without 
stopping,  he  was  not  liable  for  the  expense  of 
repiling  the  logs  on  skidways. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  16,  17 ;   Dec.  Dig.  i  8.*] 

2.  Logs  and  Loootwo  (g  8*)— Amount  Cut 
AND  Hauled — E)vidence. 

Evidence  in  an  action  for  cutting  and  piling 
logs  held  sufficient  to  show  enough  logs  were 
cut  and  piled  to  authorize  the  ve^ict 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  16,  17;   Dec.  Dig.  (  a*] 

3.  Appeal  and  Ebbob  ({  1002*)— Questions 
OP  Fact^-Conflictino  Evidence. 

There  being  substantial  evidence  to  au- 
thorize the  yeiaict,  it  will  not  be  disturl>ed, 
though  there  is  conflicting  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3935 ;   Dec.  Dig.  {  1002.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Eugene  Lankford,  Judge. 

Action  by  J.  J.  Martin  against  the  Ayer  & 
Lord  Tie  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 


•For  other  caiM  im  lune  topic  and  lectlan  NUMBER  In  Dec.  ft  Am.  Dlfi.  1907  to  date,  ft  Reporter  Indezei 
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Thomas  &  Lee,  for  appellant     Manning 
■4c  Emerson,  for  appellee. 

FRAUENTHAlik  J.  The  appellant,  who 
was  the  defendant  In  the  lower  court,  was 
-engaged  in  the  railway  tie  business,  and  in 
August,  1907,  entered  into  a  verbal  contract 
with  the  plaintiff,  by  which  it  employed  the 
plaintiff  to  cut  its  timber  into  16-foot  logs, 
and  haul  same  to  a  certain  mill,  and  there 
unload  them  on  a  skldway,  which  defendant 
agreed  to  prepare  and  furnish  for  the  recep- 
tion of  the  logs,  and  plaintiff  was  to  saw 
the  logs  so  placed  on  the  skldway  into  logs 
of  S-foot  lengths,  and  for  all  this  work  de- 
fendant was  to  pay  plaintiff  $5  per  1,000  feet 
In  preparation  for  and  in  pursuance  of  the 
performance  of  the  contract  plaintiff  opened 
a  camp  and  employed  timber  cutters  and  had 
three  teamsters  and  teams  in  the  camp.  The 
defendant  in  pursuance  of  its  part  of  the 
contract  had  a  skldway  built  at  the  mill 
where  the  logs  were  to  be  delivered.  The 
plaintiff  proceeded  to  cut  and  haul  the  logs, 
and  placed  same  on  the  skldway  until  the 
skldway  was  entirely  filled  with  logs.  These 
logs  so  placed  on  the  skldway  amounted  to 
«bout  35,000  feet  and  were  sawed  by  plain- 
tiff into  logs  of  8-foot  lengths.  The  defend- 
ant did  not  remove  these  logs  from  the  skid- 
way,  and  did  not  build  additional  skid  ways; 
and,  the  plaintiff  continuing  to  haul  logs 
and  the  defendant  failing  to  furnish  further 
skldway  facilities  for  the  reception  of  the 
same,  the  plaintiff  began  piling  the  logs  on 
the  ground.  During  the  time  he  was  piling 
the  logs  on  the  ground  he  spoke  to  the  agent 
of  defendant  about  it  and  called  bis  atten- 
tion to  the  fact  of  there  not  being  room  on 
the  skldway  for  the  logs,  and  that  he  could 
not  afford  to  pay  for  placing  them,  on  the 
skldway  after  unloading  them  on  the  ground, 
and  he  was  told  by  defendant's  agent  to  go 
on  with  the  hanling,  and  that  defendant 
would  do  what  was  right  about  putting  the 
logs  on  the  skids.  The  plaintiff  continued  to 
cut  and  haul  logs  of  the  length  of  16  feet  to 
the  amount  of  68,000  feet  and  unloaded  them 
on  the  ground.  These,  with  the  35,000  feet 
which  had  been  unloaded  on  the  skids  and 
sawed  into  lengths  of  8  feet,  made  a  total  of 
103,000  feet  which  plaintiff  claims  that  he  cut 
and  hauled,  and  for  which  he  was  entitled 
to  pay  at  the  rate  of  $5  per  1,000  feet  He 
was  paid  by  defendant  at  two  several  times 
during  the  progress  of  the  work  the  total 
sum  of  $330,  and  the  plaintiff  claimed  that 
this  left  a  balance  of  $185  due  to  him  for 
which  he  instituted  suit.  The  jury  returned 
a  verdict  in  favor  of  plaintiff  for  $157.90, 
and,  from  the  Judgment  entered  thereon,  de- 
fendant prosecutes  this  appeal. 

There  were  no  objections  interposed  at  the 
trial,  and  none  are  now  pressed  on  this  ap- 
peal to  the  giving  of  any  of  the  instructions. 
The  only  question  Involved  on  this  appeal, 


therefore.  Is  whether  there  Is  sufficient  evi- 
dence to  support  the  verdict.  It  Is  contend- 
ed by  the  defendant  that  the  plaintiff  la  not 
entitled  to  recover  because  he  stopped  cutting 
and  hauling  logs,  and  thus  violated  the  con- 
tract But  according  to  the  testimony  of 
plaintiff,  corroborated  by  other  witnesses, 
there  was  no  definite  time  for  the  contract  to 
run,  and  no  definite  amount  of  logs  that  were 
to  be  cut  and  hauled.  According  to  this  tes- 
timony, the  defendant  was  simply  to  pay  to 
plaintiff  $5  per  1,000  feet  for  the  logs  that 
be  would  cut  and  haul  and  saw;  and  either 
party  had  the  right  to  terminate  the  con- 
tract at  his  election,  and  to  cease  working 
thereunder,  so  that  the  plaintiff  did  not  vio- 
late any  term  of  the  contract  when  he  stop- 
ped work  thereunder,  and  therefore  was  not 
in  any  default 

It  is  next  contended  by  defendant  that  the 
plaintiff  should  be  charged  with  the  cost  of 
placing  on  the  skldway  and  sawing  the  logs 
which  he  had  unloaded  on  the  ground,  which 
cost  amounted  to  $113.09.  By  the  undisputed 
terms  of  the  contract  the  defendant  was  to 
furnish  skidwasrs  upon  which  the  plaintiff 
should  unload  the  logs.  It  did  build  a  skid- 
way,  but  it  only  accommodated  a  small 
amount  of  the  logs.  The  plaintiff  made  bis 
preparations,  and  at  considerable  expense  of 
camp  and  teams  maintained  the  necessary 
preparations  for  the  cutting  and  hauling  of 
the  logs.  According  to  the  testimony  on  the 
part  of  the  plaintiff,  It  was  less  difficult  and 
expensive  to  unload  the  logs  upon  the  skid- 
way  than  upon  the  ground.  The  plaintiff 
had  filled  the  skldway  with  logs  and  sawed 
those  logs  In  compliance  with  the  terms  of 
the  contract  The  defendant  failed  to  take 
these  logs  out  of  the  skldway,  and  failed  to 
furnish  additional  skidways.  Under  the 
terms  of  the  contract  the  defendant  was  to 
furnish  the  skidways  for  the  reception  of 
the  logs.  Now,  that  did  not  mean,  and  the 
contract  did  not  provide,  that  the  defendant 
should  furnish  the  skldway  facilities  at  its 
election  from  time  to  time.  The  plaintiff  had 
made  preparaflons  to  continue  right  along 
with  the  work  without  stopping,  and  it  ap- 
pears that  this  was  contemplated  by  the  par- 
ties and  done  with  the  knowledge  of  defend- 
ant; and  it  would  have  been  expensive  to 
plaintiff  after  thus  beginning  the  work  to 
stop  the  hauling  and  still  maintain  a  camp 
and  teams  In  idleness.  So  that  under  this 
view  of  the  evidence,  the  defendant  was  In 
default  when  it  failed  to  furnish  sufficient 
skldway  facilities  for  the  logs  hauled  by  the 
plaintiff.  So  that  the  failure  by  plaintiff  to 
unload  the  logs  on  the  skldway  was  brought 
about  by  the  conduct  of  defendant  in  falling 
to  furnish  the  skidways,  which  by  the  con- 
tract it  was  bound  to  do.  Tte  rights  of 
plaintiff  could  not  be  affected  by  this  de- 
fault on  the  part  of  defendant  Brodle  T. 
Watklns,  31  Ark.  318;   Cassady  &  Dunn  v. 
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Clarke,  7  Ark.  124;  Ward  v.  Eadel,  38  Ark. 
174;  Missouri  Pac.  Ry.  Co.  v.  Yamell,  65 
Ark.  820,  46  S.  W.  943 ;  9  Cya  646.  There- 
fore the  plaintiff  under  this  riew  of  the  evi- 
dence was  not  chargeable  with  the  expense 
of  placing  the  logs  from  the  gronnd  on  tbe 
Bkldway. 

It  Is  contended  by  defendant  that  the  evi- 
dence does  not  sustain  tbe  amount  of  the 
verdict.  The  defendant  Introduced  two  wit- 
nesses who  testified  as  to  the  measurement 
of  the  logs.  But  both  of  these  parties  meas- 
ured only  a  part  of  the  logs,  and  estimated  a 
part  from  the  number  of  ties  that  had  been 
cut.  And  tfie  estimates  of  these  two  witness- 
es did  not  agree — one  estimating  the  amount 
of  tbe  logs  to  be  87,928  feet  and  the  other  es- 
timating the  amount  to  be  89,469  feet  The 
plalnTIff  testified  that,  when  the  logs  were 
scaled,  tbe  separate  amounts  of  each  log  were 
set  down  In  a  book  and  that  be  bad  same  made 
out  on  a  list  thereof,  which  he  presented,  and 
this  showed  the  amount  of  the  logs  to  be 
103,000  feet.  But,  In  addition  to  this,  tbe  de- 
fendant bad  employed  one  Carson  to  saw  tbe 
logs  which  plaintiff  had  piled  on  the  ground, 


and  he  testified  on  tbe  part  of  the  defend- 
ant that  there  were  66,000  feet  of  these  logs. 
The  plaintiff  testified  that  be  had  placed  on 
skidway  85,000  feet  of  logs,  which  would 
make  a  total  of  101,000  feet.  Under  this 
confilcting  testimony,  we  cannot  say  that  the 
finding  of  the  Jury  la  contrary  to  the  evi- 
dence. There  was  evidence  showing  that  the 
reasonable  cost  for  sawing  tbe  logs  Into 
lengths  of  8  feet  was  50  cents  per  1,000 ;  so 
that  the  cost  of  sawing  tbe  logs  which  plain- 
tiff hauled  and  did  not  saw  could  not 
amount  to  exceeding  $34,  if  plaintiff  Is  charge- 
able therewith,  after  the  defendant's  default 
and  the  additional  expense  or  cost  of  tbe  in- 
convenience Incurred  by  tbe  plaintiff  In  un- 
loading tbe  logs  on  tbe  ground. 

There  was  confilcting  evidence  In  this  caae, 
but  there  Is  substantial  evidence  to  sus- 
tain tbe  verdict  of  tbe  Jury.  Under  such  cir- 
cumstances it  should  not  be  dl8turl>ed.  Mc- 
aintock  V.  Frohllch,  75  Ark.  Ill,  86  S.  W. 
1001;  C,  R.  I.  &  Pac.  R.  Co.  v.  Stanford,  84 
Ark.  407.  106  S.  W.  205;  Sbaufelberger  t. 
Mattlx,  85  Ark.  193, 107  S.  W.  880. 

The  judgment  Is  afiSrmed. 
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SE2AMAM  ▼.  OAF-AU-GRIS  LEVKD  DIST. 

(Snpreme  Court  of  Missouri,  DiTision  No.  1. 

March  31.  1909.) 

1.  Drains  (J  17*)— Dbainage  District— Em- 

PLOTUENT  or   COHKISSIONER  AS   ENGINKKR— 

Ik  VALIDITY  or  Contract. 

Inasmuch  as  the  duties  of  tbe  cominiB- 
sloners  of  a  drainage  district  oivanized  under 
Rev.  St.  1899,  SS  831&-S345  (Ann.  St  1906,  pp. 
3985-3947),  are  enjoined  by  such  article  on  all 
three  and  not  on  two  of  them  only,  which  sec- 
tion 8325  provides  diall  constitute  a  quorum, 
and  it  is  intended  that  the  scheme  of  drainage 
and  the  plan  of  its  construction  shall  have  the 
indorsement  of  all  the  members,  and  it  is  their 
duty  to  see  that  work  is  done  according  to  the 
plans  and  specifications  filed  with  the  county 
court,  and  accept  the  work  on  completion,  and 
section  8336  expressly  provides  that  they  shall 
not  during  their  term  bie  interested,  directly  or 
indirectly,  in  any  contract  for  the  construction 
of  any  ditch,  drain,  or  levee,  or  in  tbe  wages  or 
supplies  to  men  or  teams  employed,  for  two 
members  to  employ  tbe  third  as  engineer  under 
the  authority  conferred  by  sections  8328  and 
8335,  as  to  surveys,  profiles,  plans  and  specifica- 
tions, etc.,  would  not  only  defeat  the  general  in- 
tent of  the  law  as  to  tbe  exercise  of  the  discre- 
tion of  "three  com^tent  persons"  required  to  be 
appointed  commissioners,  but  would  violate  tbe 
absolute  prohibition  of  sudi  employment  in  sec- 
tion 8336l 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  i  17.»] 

2.  Dbaius  (S  17*)— Empi-otmewt  or  Comcis- 
BioNES  AS  Enoineert— iRVAUDrrr  of  Con> 
TRACT— Right  to  CoxFERBAnoir. 

Tliat  a  drainage  district  received  the  benefit 
of  services  of  one  of  the  commissioners  employ- 
ed by  the  others  as  engineer  in  violation  of  the 
absolute  prohibition  of  R«v.  St.  1899,  {  8336 
(Ann.  St.  1906,  p.  3914),  would  not  prevent- the 
district  from  repudiating  the  contract  and  de- 
clining to  pay  him  therefor  or  estop  it  to  plead 
its  invalidity  in  defense  to  an  action  by  him  for 
compensation. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  {  17.*] 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  W.  J.  Seaman  against  the  Cap- 
Au-Grls  Levee  District  From  a  Judgment 
for  plalntltr,  defendant  appealed  to  the  St. 
Louis  Court  of  Appeals,  which  transfers  tbe 
cause  to  tbe  Supreme  Court    Reversed. 

This  suit  was  brought  in  the  circuit  court 
of  Lincoln  county,  by  the  plaintiff  against 
tlie  defendant  on  16  orders  or  warrants  Is- 
sued by  it,  payable  to  him  or  order.  In  pay- 
ment of  services  performed  by  him  as  com- 
missioner and  engineer  in  the  construction 
of  certain  levees  and  ditches  in  said  drain- 
age district 

Tbe  petition  contained  16  counts,  each  of 
which  alleges  the  Incorporation  of  the  de- 
fendant, substantially,  as  in  the  first  count; 
that  on  the  6tb  day  of  July,  A.  D.  1B96,  by 
order  of  Its  board  of  commissioners,  and  by 
its  legally  constituted  officers,  to  wit,  Wil- 
liam Brlmm,  president  of  its  board  of  com- 
missioners, and  W.  J.  Seaman,  secretary,  de- 
fendant made,  executed,  and  delivered  to 
this  plaintiff  its  negotiable,  written  obliga- 
tion directing  its  treasurer  to  pay  bim  the 


sum  of  1100,  wliich  Bald  written  obligation 
or  order  is  herewith  filed,  and  marked  "Bbc- 
hlbi\  A"  and  which  written  order  or  obliga- 
tion obligated  Itself  to  pay  to  the  order  oC 
this  plaintiff,  W.  J.  Seaman,  |100,  In  word» 
and  figures  as  follows,  to  wit:  "No.  97.  Of- 
fice of  tbe  Board  of  Commissioners  of  the 
Cap-Au-Orls  Drainage  and  Lievee  District. 
$100.00.  To  the  Treasurer  of  the  Board  of 
Commissioners  of  the  Cap-Au-Gris  Drainage 
and  Levee  District,  Lincoln  County,  Mis- 
souri: Pay  to  the  order  of  W.  J.  Seaman, 
the  sum  of  one  hundred  dollars  for  engineer- 
ing out  of  any  funds  in  your  hands.  TIUs 
warrant  bears  interest  at  the  rate  of  six 
per  cent  per  annum  from  date.  Given  at 
Wlnfleld,  Mo.,  this  6tb  day  of  July,  1896. 
By  order  of  the  board.  [Signed]  W.  Brlmm, 
President  Attest:  W.  J.  Seaman,  Secre- 
tary." It  alleges  presentment  of  order  In 
due  time  to  tbe  treasurer  for  payment  and 
divers  times  since,  failure  and  refusal  to- 
pay,  and  demands  judgment  for  the  amount 
with  6  per  cent  interest  from  date  of  the 
order.  Tbe  other  counts  are  in  the  same 
form,  with  tbe  following  variations  otaly,  oc- 
curring In  the  copy  of  the  orders: 

Second  count.  Exhibit  B,  No.  98,  |10a 

Third  count.  Exhibit  C,  No.  8©,  $100. 

Fourth  count,  Exhibit  D,  No.  100,  $100. 

Fifth  count,  Exhibit  B,  No.  101,  $100. 

Sixth  count.  Exhibit  F,  No.  102,  $100. 

Seventh  count.  Exhibit  O,  No.  103,  $100l 

Eighth  count,  Exhibit  H,  No.  104,  $100. 

Ninth  count,  Exhibit  I,  No.  106,  $84,  for 
"expenses." 

Tenth  count.  Exhibit  J,  No.  106,  $55  for 
"commission  fee." 

Eleventh  count.  Exhibit  K,  Na  140.  $12.90, 
to  the  "order  of  Dodge,  Cochran  &  Co.  for 
levee  work,"  dated  September  3,  1896,  alleg- 
ing also  assignment  of  the  order  to  plain- 
tiff. 

Twelfth  count.  Exhibit  L,  No.  206,  $100. 
"for  20  days'  engineering,"  dated  September 
5,  1896. 

Thirteenth  count,  Exhibit  L,  No.  209,  $100, 
"for  20  days'  engineering."  dated  September 
5,  1896. 

Fourteenth  count  Exhibit  M,  No.  210,  $31, 
for  6  days'  engineering  and  8  days'  commis- 
sion fees,  September  5^  1886. 

Fifteenth  count,  Exhibit  N,  No.  211,  $7.80,. 
for  expenses,  September  5,  1806. 

Sixteenth  count  Exhibit  O,  No.  238,  $115.- 
07,  "for  engineering,  commission  fees,  and 
expenses,"  February  20,  1807. 

In  the  answer  defendant  alleged  that  It 
was  Incorporated  under  the  drainage  act  ap- 
proved April  1,  1893  (Laws  1893,  p.  188);  that 
W.  J.  Seaman,  named  In  each  of  the  counts 
of  the  petition  as  secretary  of  tbe  board  of 
commissioners,  and  tbe  plaintiff  was  one  and 
the  same  person;  that  engineering  set  up  as 
tbe  consideration  of  the  order  mentioned  la 
the  ist,  2d,  3d.  4tb,  5tb,  6th,  7tb,  8th,  12th. 


•For  other  cuei  see  same  tppic  and  lectlon  NUMBER  In  Dec.  ft  Am.  Dlgi.  1807  to  date,  ft  Reporter  Indexas 
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13th,  14tb,  and  16th  coants  of  the  petition 
was  done,  U  done  at  all,  while  plaintiff  was 
one  of  defendant's  board  of  commissioners, 
under  a  pretended  contract  with  said  board 
whereby  he  was  to  receive  $5  per  day;  that 
such  contract  was  Illegal,  against  public  pol- 
icy, unauthorized  by  law,  and  In  violation  of 
sections  19  and  28  of  said  act  of  1893,  and 
that  said  orders  were  without  consideration 
«nd  void.  It  is  further  pleaded  that  said 
'Contract  was  for  an  amount  exceeding  |S00, 
and  was  not  let  to  bidders  as  required  by 
law.  The  execution  of  the  order  described 
In  count  No.  16  was  also  denied  under  the 
oath  of  the  president  of  the  board.  Counts 
Nos.  9, 10, 11,  and  15  were  not  controverted 
la- the  answer. 

The  facts  are  not  disputed,  and  are  as 
follows: 

The  defendant  drainage  district  was  or- 
ganized In  Lincoln  county.  Mo.,  under  the 
laws  of  1893,  and  embraces  about  3,300  acres 
of  land  on  the  bottoms  of  the  Mississippi 
river,  In  said  county;  it  being  the  same 
•drainage  district  Involved  in  the  case  of 
State  ex  rel.  v.  Wilson  (not  yet  officially  re- 
ported) 115  S.  W.  549.  The  county  court  in 
appointing  commissioners  for  this  levee  dis- 
trict, as  was  its  duty  under  the  statute,  ap- 
pointed plaintiff,  William  J.  Seaman,  as  one 
of  the  commissioners,  and  at  the  same  time 
appointed  William  Brimm  and  W.  A.  J.  Slt- 
ton  as  commissioners  with  him.  At  a  regu- 
lar meeting  of  these  commissioners,  as 
shown  by  the  evidence.  In  the  Judgment  of 
the  commissioners  it  became  necessary  to 
appoint  a  civil  engineer  to  take  charge  of 
the  constmction  of  the  levees  and  ditches  in 
the  district  The  plaintiff,  as  shown  by  the 
transcript,  not  voting  himself,  was  by  the 
other  two  commissioners  elected  to  the  posi- 
tion of  engineer.  This  was  done  at  a  regu- 
lar meeting  of  the  commissioners,  and  a 
proper  record  made  thereof.  The  plaintiff, 
Mr.  Seaman,  accepted  the  position,  and  took 
cliarge  of  this  part  of  the  work  in  the  laying 
off,  construction,  building,  measuring,  and 
completing  the  levees  in  said  district,  work- 
ing at  the  same,  as  shown  by  the  evidence, 
some  250  or  300  days.  The  levee  was  com- 
pleted, accepted  by  the  commissioners  and 
by  the  county  court  The  assessments  for 
the  construction  of  the  levee  were  made  pay- 
able by  installments,  a  large  part  of  these 
Installments  maturing  after  the  completion 
of  the  levee.  From  time  to  time  as  this 
work  was  done  this  plaintiff,  as  well  as  all 
other  persons  working  In  any  department  of 
the  levee  construction,  would  present  their 
accounts  to  the  commissioners,  and,  for  want 
of  cash  on  hand  to  pay,  the  commissioners 
issued  scrip,  or  these  warrants  or  orders 
sued  on  in  this  case,  in  payment  for  the 
work.  Seaman,  the  commissioner,  and  this 
plaintiff,  in  the  course  of  his  work  as  com- 
missioner and  as  engineer,  received  in  pay- 
ment therefor  the  scrip,  orders,  or  warrants 
that  were  sued  on  in  this  case  and  offered 


in  evidence.  When  the  levee  was  completed 
it  was  found  that  it  would  requhre  another 
assessment  of  some  $10,000  to  pay  the  out- 
standing Indebtedness  made  necessary  in  the 
construction  of  the  levee,  of  which  plain- 
tUTs  warrants  were  a  part  The  commis- 
sioners so  made  their  report  to  the  county 
court  showing  the  indebtedness  of  the  levee 
district  above  the  funds  on  hand  arising 
from  the  first  assessment  to  pay  the  same  to 
be  about  $10,000.  The  indebtedness  by  the 
commissioners  was  Itemized,  and  Included 
these  warrants  or  orders  of  plaintiff  sued  on. 
The  county  court  on  this  report  of  the  com- 
missioners ordered  an  assessment  payable 
In  five  Installments,  the  first  Installment  pay- 
able in  July  following  the  assessment,  and 
the  others  following  annually.  An  appeal 
was  taken  to  the  circuit  court  and  the  cir- 
cuit court  affirmed  the  judgment  of  the  coun- 
ty court  and  the  assessments  were  made. 
For  the  lack  of  funds  these  warrants  have 
never  been  paid,  hence  this  suit 

The  evidence  shows  that  the  work  was 
necessary,  that  the  work  was  done  for  a 
fair  price  and  in  a  satisfactory  manner,  and 
that  Seaman  in  his  employment  was  em- 
ployed by  the  other  two  members  of  the 
commission.  The  evidence  further  shows 
that  from  time  to  time  in  the  reports  made 
by  this  commission,  and  by  the  commission- 
ers following  them,  that  this  Indebtedness  of 
plaintiff  was  recognized  and  the  warrants 
issued  therefor  were  recognized  as  a  proper 
Indebtedness  of  the  district,  and  that  the 
orders  and  Judgments  both  of  the  county 
court  and  the  circuit  court  so  held.  It  was 
admitted  that  W.  A.  J.  Sltton,  William  J. 
Seaman,  and  William  Brimm  were  commis- 
sioners of  the  defendant  district  from  the 
13th  day  of  February,  1894,  until  their  suc- 
cessors were  appointed  and  qualified,  as 
shown  by  the  evidence,  in  1897.  Mr.  Brimm 
was  president  and  Seaman  was  secretary. 

William  J.  Seaman  testified  that  he  was 
the  plaintiff,  and  was  secretary  of  the  board 
of  commissioners  of  the  levee  district  dur- 
ing the  year  1896  and  until  February,  1S9T. 
Identified  the  warrants  or  orders  sued  on  in 
this  case  and  the  signatures  thereto.  Testi- 
fied that  these  warrants  were  issued  by  the 
board  to  him,  except  the  one  Issued  to  Coch- 
ran &  Co.,  which  was  properly  assigned. 
He  performed  services  as  engineer  for  the 
district  Was  employed  by  Brimm  and  Slt- 
ton. Plaintiff  then  offered  the  record  in  the 
levee  company  to  show  the  issuing  of  the 
warrants  sued  on,  to  which  counsel  for  de- 
fendant objected,  for  the  reason  that  with 
the  exception  of  vouchers  105  and  106,  the 
vouchers  are  for  services  as  engineer.  This 
district  was  organized  under  the  act  of  1S93, 
and  Seaman  had  no  right  to  accept  employ- 
ment under  the  statute.  "The  Court:  There 
is  no  charge  that  there  was  anything  wrong 
with  the  manner  in  which  the  ■woelt  was 
done?  Mr.  Dudley:  No,  we  don't  know  any- 
thing about  that    The  Court:  There  is  no 
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controversy  whethen  It  was  properly  done? 
Mr.  Dudley:  We  don't  charge  that  It  was 
Irfiproperly  done,  but  done  contrary  to  the 
statute  and  public  policy."  Plaintiff  Intro- 
duced a  record  of  the  levee  district  sho-wlng 
that  Trescott,  KlUam,  and  Magruder  had 
their  first  meeting  and  organized  the  20th 
day  of  February,  1897,  and  that  on  the  same 
day  and  date  the  former  commissioners. 
Seaman,  Brlmm,  and  SItton,  met  with  their 
successors,  disorganized,  and  turned  the 
record  over  to  their  successors.  PlaintUT 
then  introduced  page  29  of  the  record  of  the 
levee  district,  showing  resolution  appointing 
W.  J.  Seaman  as  engineer,  and.  fixing  his 
salary  at  $5  per  day. 

Plaintiff  then  resiuned  examination  of  wit- 
ness Seaman,  who  testified  that  he  did  the 
work  for  which  these  vouchers  were  Issued, 
that  It  was  reasonable,  and  that  he  reported 
to  the  commissioners,  and  they  received  and 
accepted  his  worlt,  and  by  order  of  the  board 
the  warrants  sued  on  were  issued.  On 
cross-examination  Mr.  Seaman  testified  that 
all  of  the  work  done  for  which  suit  is 
brought  was  done  while  he  was  one  of  the 
commissioners,  and  that  he  was  secretary 
of  the  board  at  that  time.  "Mr.  Norton: 
What  did  you  say  about  separation  of  the 
work  of  engineer  and  commissioner?  A.  It 
was  itemized.  The  work  for  commissioner 
la  Itemized  as  commissioner,  and  the  work 
as  engineer  is  separate  from  that  and  Issued 
as  engineer.  When  I  performed  services  as 
engineer  I  did  not  receive  compensation  as 
commissioner,  and  when  I  worked  as  com- 
missioner I  did  not  receive  compensation 
as  engineer." 

Examination  by  the  Court:  "Q.  Ton  only 
received  one  compensation?  A.  Yes,  sir.  Q. 
Was  this  work  done  under  the  direction  of 
the  board?  A.  Yes,  sir;  by  their  order.  Q. 
Were  they  posted  as  to  the  detail  of  the 
work?  A.  Whenever  It  was  necessary  to 
consult  them  they  were  called  In  and  we  had 
a  meeting.  The  commissioners  acted  on  my 
report  and  accepted  It" 

Recross-examlnatlon:  "Q.  What  was  the 
character  of  the  work  you  rendered  as  en- 
gineer? A.  Laying  out,  measuring,  and  lev- 
eling; measuring  the  work  done,  and  ac- 
cepting It  when  it  was  done.  Seeing  it  was 
done  according  to  contract;  inspecting  the 
work  done,  and  reporting  to  the  board.  By 
the  Court:  Q.  The  work  was  done  by  con- 
tract? A.  The  contract  was  let  to  Dodge, 
Cochran  &  Co.;  they  built  the  work,  and  I 
looked  after  the  engineering  and  seeing  that 
they  did  their  work  according  to  specifica- 
tions. Mr.  Klllam  and  Duey  had  part  of  the 
work,  which  was  two  different  companies." 

Plaintiff  then  Introduced  the  final  report 
filed  March  1, 1897,  of  Commissioners  Brimm, 
Seaman,  and  SItton,  for  the  purpose  of 
showing  that  they  reported  to  the  court,  as 
Issued  by  them  and  unpaid,  all  warrants 
sued  on  here,  besides  many  others.  Plaintiff 
also   introduced  a  report  of  commissioners 


filed  In  the  county  court  July  15.  1898,  show- 
ing the  Issuance  and  outstanding  of  a  part 
of  the  warrants  sued  on  In  this  case,  to  wit, 
the  warrants  described  In  the  first  10  connts. 
Plaintiff  then  Introduced  a  report  of  Com- 
missioners Trescott,  Klllam,  and  Magruder, 
filed  October  15,  1897,  wherein  they  ask  for 
an  additional  assessment,  and  in  showing 
the  Indebtedness  of  the  district  included  all 
of  the  warrants  sued  on  In  this  case. 

William  Brlmm  testified  that  he  was  one 
of  the  commissioners  in  1896  and  1897,  and 
as  such  commissioner  voted  for  the  employ- 
ment of  W.  J.  Seaman  as  engineer  and  fixed 
his  salary  at  $5  per  day.  "We  accepted  bl« 
services  and  approved  them,  and  Issued  the 
warrants  sued  on  for  services." 

Cross-examination:  "The  mechanical  work 
was  let  by  contract.  There  was  no  letting 
the  contract  for  engineer  to  the  highest  bid- 
der. There  were  about  3,300  acres  In  the 
district  The  levee  was  something  like  six 
miles.  Ditch  on  one  side  nearly  two  miles 
long.  It  was  laying  out  this  ditch  and  In- 
specting the  work  as  It  progressed  that  this 
engineering  was  principally  done.  By  the 
Court:  Who  drew  the  plans  and  specifica- 
tions? A.  Mr.  Seaman,  and  upon  these  plans 
and  specifications  the  work  was  let  and  he 
continued  to  superintend  like  an  architect 
seeing  that  It  was  done  according  to  plans 
and  specifications." 

W.  A.  J.  Sitt<m  testified:  "I  was  one  of 
the  commissioners.  Voted  for  the  employ- 
ment of  Seaman  as  engineer.  I  suggested 
Mr.  Seaman  to  Mr.  Brlmm  because  I  thought 
he  was  the  best  man  for  that  business  that 
we  had  In  the  county.  We  had  to  have  an 
engineer  and  surveyor,  and  a  good  one,  and 
I  suggested  Mr.  Seaman  to  Mr.  Brlmm,  and 
we  agreed  on  him  and  employed  him,  and 
fixed  his  salary  at  $5  per  day.  While  he 
was  acting  as  engineer  he  did  not  charge  as 
commissioner,  and  when  acting  as  commis- 
sioner he  did  not  charge  as  engineer.  In  the 
meeting  of  the  commissioners  when  he  was 
employed  as  engineer,  Mr.  Seaman  took  no 
part;  he  did  not  say  anything." 

Examination  by  the  Court:  "Q.  Did  he 
take  any  part  In  fixing  the  compensation? 
A.  No,  sir.  Q.  Was  his  work  satisfactory? 
A.  It  was  In  good  shape.  Q.  Are  you  satis- 
fied his  services  were  worth  the  sum  you 
agreed  to  pay  him?  A.  I  think  they  were 
easily  worth  It  Q.  Did  you  think  this  work 
was  necessary?  A.  Yes,  sir.  We  couldn't 
do  anything  of  that  kind  without  It  It 
would  be  Impossible  to  get  ditches  there  like 
that  without  It  Q.  He  was  the  best  man, 
yon  thought?  A.  He  was  the  best  man  in 
the  county.  In  my  opinion." 

Plaintiff  then  introduced  certified  copy  of 
the  record  of  the  county  court  In  November, 
189T,  showing  an  additional  levy  to  pay 
warrants  sued  on  In  this  case  and  others, 
and  also  the  record  of  the  circuit  court 
made  the  9th  day  of  April,  1898,  showing 
that  on  appeal  from  the  county  court  the 
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drcnit  court  adjudicated  this  matter  and 
made  the  additional  levy,  and  that  thla  levy 
was  founded  on  the  report  of  the  commis- 
sioners showing  the  Indebtedness  sued  on 
here,  and  other  Indebtedness  In  the  construc- 
tion of  the  levee.  The  warrants  or  orders 
sued  on  were  introduced  and  read  In  evi- 
dence. County  Ck>urt  Record  J,  p.  467,  of 
Lincoln  county,  was  Introduced,  showing 
the  approval  of  the  final  report  of  Commis- 
sioners Seaman,  Sitton,  and  Brimm.  It 
was  admitted  that  the  defendant  was  In- 
corporated und»  the  act  of  1893. 

At  the  close  o{  testimony,  the  defendant 
asked,  and  the  court  refused  to  give,  the 
following  Instructions,  to  which  action  of 
the  court  defendant  duly  excepted,  to  wit: 

"(1)  The  court  declares  the  law  to  be  that 
the  employment  of  the  plaintiff  by  defend- 
ant's-commissioners  for  the  performance  of 
the  work  mentioned  In  the  1st,  2d,  3d,  4th, 
6th,  6th,  7th,  8th.  12th,  13th,  and  16th  counts 
of  the  petition  at  the  price  and  sum  of  $3 
per  day,  and  the  Issuance  of  the  warrants 
or  orders  mentioned  In  said  several  counts  In 
payment  therefor,  were  ultra  vires.  Illegal, 
and  void,  and  as  to  said  counts  tlie  findings 
will  be  for  defendant. 

"(2)  The  court  declares  as  a  matter  of  law 
that  the  witnesses  Seaman  and  Brlmm  had 
no  authority  to  Issue  the  warrant  or  order 
mentioned  as  described  In  the  sixteenth  count 
of  the  petition,  their  terms  as  commissioners 
having  expired  prior  to  the  Issuance  of  said 
warrant,  and  as  to  said  count  the  findings  will 
be  for  the  defendant.  The  court  declares  as 
a  matter  of  law  that  there  can  be  no  recov- 
ery on  the  fourteenth  count,  except  for  three 
days'  services  as  commissioner,  the  sum  of 
$6,  and  Interest  on  said  simi  at  6  per  cent 
per  annum  from  the  5th  day  of  September, 
1897,  to  this  date." 

The  trial  resulted  in  a  Judgment  for  plaln- 
tur  for  the  sum  of  $1,946.81 ;  and  after  filing 
proper  motions  for  new  trial,  etc.,  an  appeal 
was  duly  taken  by  defendant  to  the  St  Louis 
Court  of  Appeals.  The  latter  court  transfer- 
red the  cause  to  this  court,  because  the  de- 
fendant was  a  public  political  subdivision  of 
the  state,  as  held  by  this  court  in  the  case 
of  Morrison  v.  Morley,  146  Mo.  643,  48  S. 
W.  629,  which  fact  gives  this  court  exclusive 
Jurisdiction  of  the  case  on  appeal. 

Norton,  Avery  &  Young,  for  appellant  W. 
A.  Dudley,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  It  is  conceded  In  this  case  that  the 
appellant  is  a  drainage  district  of  Lincoln 
county,  incorporated  under  the  drainage  act 
of  1893  (Laws  1893,  p.  188),  now  article  5  of 
chapter  122  of  the  Revised  Statutes  of  1899 
(Ann.  St.  1906,  pp.  3935-3947),  and  that  under 
section  8322  thereof  the  county  court  of  said 
comity,  on  February  13,  1894,  appointed  the 
respondent,  W.  J.  Seaman,  William  Brlmm, 
and  W.  A.  J.  Sitton  commissioners  to  lay 


out  and  construct  the  levees  and  ditches  pro- 
vided for  in  said  district.  On  March  27, 
1904,  the  board  of  commissioners  elected  said 
Seaman  secretary  of  the  board,  and  also  ap- 
pointed him  engineer,  and  agreed  to  pay  him 
$5  a  day  for 'his  services  as  such  engineer. 
All  of  the  work  for  which  the  warrants  in 
suit  were  given  was  performed  by  respondent 
while  he  was  a  member  of  said  board;  and 
those  sued  on  in  the  Ist,  2d,  3d,  4th,  6th,  6th, 
7th,  8th,  12th,  and  13th  counts  were  for 
services  performed  by  him  as  engineer,  and 
those  sued  on  in  the  14th  and  16th  counts 
were  given,  respectively,  for  services  per- 
formed by  him  in  his  capacity  as  commis- 
sioner and  as  engineer,  the  former  for  five 
days  as  engineer  and  three  days  as  commis- 
sioner, and  the  latter  does  not  state  what 
number  of  days  he  was  allowed  .for  as  en- 
gineer or  as  commissioner.  All  the  remain- 
ing warrants  were  given  for  services  perform- 
ed by  respondent  as  commissioner  and  for 
expenses,  the  validity  of  none  of  which  Is 
challenged. 

Section  8343,  Rev.  St  1899,  fixes  the  salary 
of  each  commissioner  at  $2  per  day  and  ex- 
penses, but  as  respondent's  salary  as  commis- 
sioner nor  his  expenses  are  challenged  by 
this  suit.  It  will  be  unnecessary  to  further 
discuss  this  branch  of  the  case. 

Section  8328,  Rev.  St  1899,  provides  as 
follows:  "Surveys,  maps,  etc.,  to  be  made, 
when.  If  the  commissioners  report  that  the 
whole  cost  of  such  proposed  work  will  be  less 
than  the  benefits  resulting  therefrom,  they 
shall  proceed  to  have  the  proper  surveys, 
profiles,  plans  and  specifications  made  there- 
for, and  shall  report  to  the  court  their  con- 
clusions thereon,  with  a  copy  of  such  sur- 
veys, profiles,  plans  and  specifications,  and 
their  recommendations  as  to  the  best  and 
cheapest  method  of  doing  the  proposed  work." 

And  section  8335,  Rev.  St  1899,  authorizes 
and  empowers  the  commissioners  to  do  any 
and  all  acts  which  may  be  necessary  in  and 
about  surveying,  laying  out,  constructing,  re- 
pairing, altering,  enlarging,  cleaning,  pro- 
tecting, and  maintaining  any  such  drain, 
ditch,  levee,  etc.,  authorized  to  be  done  un- 
der said  article. 

We  suppose  the  commissioners  by  the  two 
latter  sections  were  fully  authorized  and 
empowered  to  employ  an  engineer  whenever 
his  services  were  njecessary  in  the  prosecu- 
tion of  the  work  upon  the  drainage  system ; 
at  any  rate,  counsel  for  appellant  does  not 
(Jeny  the  power  of  the  commissioners  to  em- 
ploy an  engineer  when  his  services  are  neces- 
sary, but  he  does  challenge  their  authority 
of  employing  one  of  their  own  number  as 
such  engineer,  because,  he  says,  section  8336, 
Rev.  St.  1899,  expressly  prohibits  them  from 
doing  so. 

Said  section  8336  reads  as  follows:  "Con- 
tracts, when  and  how  let.  In  all  cases  where 
the  work  to  be  done  at  any  one  time  under 
the  direction  of  the  commissioners  shall, 
in   their  opinion,  cost  to  exceed  $500,   the 
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saine  shall  be  let  to  the  lowest  responsible 
bidder,  and  the  said  commissioners  shall  ad- 
vertise for  sealed  bids  by  notice  published 
In  some  newspaper  issued  in  the  connty 
In  which  the  petition  is  filed,  and  if  there 
be  no  newspaper  issued  or  published  in  said 
county,  then  In  some  newspaper  published  in 
an  adjoining  county;  which  said  notice  shall 
partlcnlarly  set  out  the  time  and  place,  when 
and  where,  the  said  sealed  bids  will  be  open- 
ed, the  Iclnd  of  work  to  be  let,  and  the  terms 
of  the  payment  Said  commissioners  may 
continue  the  letting  from  time  to  time,  if  in 
their  Judgment  the  same  shall  be  necessary, 
and  may  reserve  the  right  to  reject  any  bid 
and  all  bids.  And  said  commissioners  shall 
not,  during  their  term  of  office,  be  Interested, 
directly  or  indirectly,  in  any  contract  for 
the  construction  of  any  ditch,  drain  or  levee 
in  such  drainage  district,  nor  In  the  wages 
or  supplies  to  men  or  teams  employed  on 
any  such  work  in  said  district." 

Passing  over,  without  discussing,  that 
clause  of  the  section  which  requires  all  con- 
tracts for  work  to  be  performed  which  shall 
-cost  more  than  $500  be  let  to  the  lowest  and 
best  responsible  bidder,  etc.,  to  that  clause 
thereof  which  provides  that  "said  commis- 
sioners shall  not  during  their  term  of  office 
be  interested,  directly  or  indirectly.  In  any 
contract  for  the  construction  of  any  ditch, 
drain  or  levee  in  such  drainage  district,  or 
in  the  wages  or  supplies  to  men  or  teams 
employed  on  any  such  work  in  said  district," 
by  reading  said  article  6  of  chapter  122  one 
will  be  impressed  with  the  Idea  that  It  was 
the  intention  of  the  Legislature  to  have  these 
drainage  districts,  which  are  public  corpora- 
tions, placed  under  the  supervision  and  con- 
trol of  a  board  of  commissioners  composed 
of  three  suitable  members  who  are  autborlz- 
ed  and  directed  by  statute  to  have  surveys 
and  profiles,  maps,  and  plats  made  of  the 
proposed  work  to  be  done,  and  to  do  all  oth- 
er things  necessary  to  construct,  maintain, 
and  keep  In  repair  the  levee  system  in  each 
and  every  drainage  district  Those  duties 
are  enjoined  upon  all  three  of  the  members 
of  the  commission,  and  not  upon  two  of 
them  only. 

While  it  is  true  section  8325  provides  a 
majority  of  the  commissioners  shall  consti- 
tute a  quorum,  and  that  a  concurrence  of 
a  majority  of  their  number  upon  any  propo- 
sition shall  be  considered  as  the  act  of  the 
district,  yet  the  whole  article  contemplates 
that  all  the  members  shall  serve  when  pres- 
ent and  that  a  concurrence  of  a  majority  of 
them  upon  any  proposition  shall  be  con- 
sidered the  action  of  .the  board  or  commis- 
sion. If,  otherwise,  it  was  the  Intention 
that  only  two  were  to  act  when  all  were 
present,  then  there  could  be  no  action  of 
the  board  whatever  where  those  two  failed 
to  concur  upon  any  proposition.  Not  only 
does  this  general  Idea  run  through  the  en- 
tire article,  but  It  permeates  and  is  given 
expression  In  each  and  every  section  thereof. 


Sections  8328  and  8335,  the  ones  which  em- 
power the  commission  to  employ  an  engineer, 
in  express  terms  provide  that  the  commission-' 
era — not  one  or  two  of  them,  but  the  commis- 
sioners— Bboll  have  the  surveys  made  as  com- 
missioners and  not  as  engineera,  and  they 
shall  do  all  things  necessary  to  carry  Into  ef- 
fect the  intention  and  object  of  the  act  name- 
ly, the  construction  and  maintenance  of  the 
drainage  system.  Those  duties  are  numerous 
and  Important,  requiring  the  exercise  of  wise 
discretion  and  sound  Judgment  on  the  part  of 
"three  competent  persons,"  whom  the  law  re- 
quires the  county  court  to  appoint  as  ccnn- 
missioners. 

By  reading  sections  8S28  and  8330  it  will 
be  seen  that  the  surveys,  profiles,  plats,  and 
specifications  required  to  be  made  by  the 
engineer  constitute  the  whole  foundation 
and  fabric  upon  which  the  levee  systeni  is  to 
be  constructed.  From  those  the  area  of  the 
district,  the  number  and  size  of  the  levees 
and  drains  are  to  be  determined,  as  well  as 
what  lands  will  be  benefited  or  damaged 
by  the  proposed  improvements,  and  also  the 
cost  of  the  work  and  the  assessments  of  the 
taxes  to  be  made  upon  the  lands  out  of  which 
the  Improvements  are  to  be  paid. 

Clearly,  it  could  not  have  been  tlie  Inten- 
tion or  purpose  of  the  Legislature  to  have 
one  of  the  commissioners  to  act  as  an  en- 
gineer of  the  board,  make  the  surveys,  pro- 
files, plats,  and  specificationB,  and  then  have 
the  other  two  approve  or  disapprove  the 
same,  and  report  those  facts  to  the  county 
court  as  required  by  section  8330.  The  other 
two  commissioners  ml^t  not  always  agree, 
and  doubtless  did  often  disagree,  as  to  just 
what  the  survey  in  many  of  its  details,  if 
not  in  its  general  plan  and  scope,  should  be 
and  should  show,  and  in  all  such  cases  there 
could  be  no  report  made  by  the  commission- 
ers to  the  county  court  as  contemplated  and 
required  to  be  done  by  said  section  8330; 
but  if,  upon  the  other  hand,  the  conunlsslon- 
ers,  all  three  of  them,  as  provided  by  the 
act  should  act  together,  then  probably  most 
If  not  all,  portions  of  the  surveys,  profiles, 
maps,  and  specifications  could  be  agreed  up- 
on by  a  majority  of  the  commission,  if  not 
by  all  of  them,  and  thereby  enable  them  to 
report  to  the  county  court  as  required  by 
law.  But  independent  of  the  foregoing  ob- 
servations, the  clear  intent  of  the  act  is  that 
the  scheme  of  drainage  and  the  plan  of  its 
construction  should  have  the  indorsemrait  of 
all  the  members  of  the  commission,  and  the 
act  makes  it  their  duty  to  see  that  the  work 
is  done  according  to  the  plans  and  specifica- 
tions on  file  with  the  county  court  and  the 
work  after  its  completion  should  have  their 
aK>roval  and  be  accepted  by  them.  That 
could  not  be  done  where  one  of  their  num- 
ber abdicates  his  seat  as  commissioner  and 
assumes  the  role  of  engineer  for  the  com- 
mission; nor  could  he  act  In  both  capaci- 
ties, for  the  reason  that  the  law  would  not 
tolerate  or  permit  the  engineer  to  make  the 
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Barreys  and  construct  the  drainage  system 
in  pursuance  thereof,  and  then  take  his 
seat  upon  the  commission  with  the  other 
members  thereof  and  vote  for  Its  approval 
and  acceptance.  It  wotild  be  farcical  to 
authorize  an  engineer  to  have  the  work 
done  under  his  orders  and  superrlsion  and 
thtat  permit  him  to  vote  for  its  approval 
and  acceptance. 

In  discussing  a  similar  qnestlon,  the  Su- 
preme Court  of  Georgia  In  the  case  of  Ma- 
con V.  Huff,  60  Ga.,  loc.  cit  224,  used  this 
language : 

"The  first  question,  and  the  great  question 
argued  before  us  with  great  research  and 
ability  by  the  able  counsel  on  both  sides.  Is 
this:  Could  Huff,  whilst  mayor  of  Macon, 
and  ex  ofiSclo  president  of  council,  make  the 
contracts  which  are  set  out  in  the  record,  and 
legally  bind  the  city  thereby? 

"The  fundamental  principle  which  will  be 
found  to  underlie  all  adjudications  made  In 
this  state  on  similar  questions,  and  which, 
we  think,  has  not  been  upset  by  any  well- 
considered  case  anywhere,  is  that  no  of- 
ficer or  agent,  public  or  private,  whose  duty 
it  is  to  supervise  a  contract  In  behalf  of 
his  employers  or  principal,  can  himself  un- 
dertake to  do  that  thing  which  his  office  or 
agency  makes  It  his  duty  to  supervise  for 
others,  and  to  see  to  it  for  them  that  it  is 
well  and  faithfully  done.  The  reason  Is 
too  plain  and  palpable  for  serious  dispute. 
The  man  becomes  a  judge  in  his  own  case. 
He  agrees  to  perform  work  himself,  and 
yet  Is  to  Judge  whether  or  not  it  is  well 
done.  So  tender  Is  our  law  of  bias  on  the  part 
of  the  noblest  and  purest  In  behalf  of  self-in- 
terest, that  no  Judge  is  permitted  to  sit  in  a 
cause  in  which  he  has  any  interest.  If  a  rela- 
tive by  blood  or  marriage  within  a  certain  de- 
gree is  interested,  he  cannot  sit  and  deter- 
mine the  case.  The  same  principle  applies 
to  Jurors,  and  to  all  courts,  federal,  state,  or 
municipal.  Ever  since  the  Tazoo  fraud,  this 
has  been  the  policy  of  this  state.  In  1801 
an  act  was  passed  that  no  Judge  or  Jnstlce 
of  any  court,  no  ordinary.  Justice  of  the 
peace,  nor  presiding  officer  of  any  Inferior 
court  or  commission,  can  sit  In  any  cause 
or  proceeding  In  which  he  Is  pecuniarily  In- 
terested, or  related  to  either  party  within 
the  fourth  degree  of  consanguinity  or  affini- 
ty, nor  in  which  he  has  been  of  counsel.*  See 
Code  1873,  g  205 ;  Cobb's  Dig.  p.  460.  There- 
fore, in  the  mayor's  court  of  the  city  of 
Macon,  Mr.  Huff  could  not  sit  In  a  cause  be- 
tween himself  and  the  humblest  citizen  of 
the  city,  involving  the  slightest  breach  of 
propriety  or  the  smallest  amount  of  money, 
yet  the  effect  of  these  contracts  Is  to  make 
him  every  day  the  Judge  in  his  own  case. 
He  has  contracted  for  money  to  do  certain 
work  for  the  city,  and,  as  mayor  of  the  city 
and  its  chief  executive  officer.  It  Is  his  offi- 
cial duty  to  see  that  this  work  Is  well  done. 
He  contracts  to  cut  and  haul  wood  to  the 
poor,  to  fence  and  keep  in  repair  the  fencing 
tn  8.W.-e9 


of  a  very  large  piece  of  ground.  Involving 
heavy  and  continuous  expense,  to  levee  the 
river  or  drain  the  lagoons  and  keep  the  park 
dry  as  far  as  practicable,  to  gravel  the  walks 
and  keep  them  in  order — in  fine,  to  keep  the 
whole  part  in  perfect  order — ^for  the  term 
of  five  years.  His  administrative  and  execu- 
tive duties  as  mayor  require  him  to  overlook 
and  Judge  of  the  extent  and  manner  in  which, 
as  contractor,  he  discharges  these  obliga- 
tions. Can  he  do  It  disinterestedly?  Pos- 
sibly he  may;  but  the  law  regarding  our 
fallen  nature  as  all  weak,  and  profiting  by 
the  prayer  which  the  Son  of  God  prescribed 
for  all  men,  forbids  that  such  temptation 
be  laid  in  the  path  of  any  man,  however 
exalted  his  office  or  pure  his  character.  How 
would  it  look  for  Governor  Colquitt,  while  in 
office,  to  lease  for  himself  the  x>enltentlary 
convicts,  or  the  state  road,  or  Macon  and 
Brunswick  road,  when  it  Is  his  official  duty 
to  see  to  it  that  the  lessees  carry  out  faith- 
fully their  contracts  with  the  state?  It  will 
be  observed  that  these  contracts  with  Mr. 
Huff  are  executory  end  continuous;  that 
the  contract  Is  not  executed  in  its  totality  on 
his  part,  but  he  obligates  himself  to  do 
things  day  by  day  for  the  entire  term  of  his 
contract 

"It  matters  not  how  fair  the  contract  may 
be,  public  policy  will  not  uphold  It  This 
principle  Is  Iterated  and  reiterated  every- 
where in  the  books.  •  •  ♦  It  would 
seem,  therefore,  to  be  unnecessary  to  fortify 
our  own  Judicial  exposition  of  our  own  stat- 
utes by  the  authority  of  courts  foreign,  or 
quasi  foreign,  to  us  upon  cases  and  questions 
similar  to  those  declared  and  ruled  by  our 
own  courts. 

"If  need  be  for  other  reference,  however, 
we  could  refer  on  the  same  general  line  to 
Michoud  V.  Girod,  4  How.  53.3,  11  L.  Ed. 
1076;  Marsh  v.  Whltmore,  21  Wall.  182,  22 
L,  Ed.  482;  Kerr  on  Fraud  and  Mistake,  160; 
Wood  on  Master  and  Servant  213,  215;  1 
White  and  Tudor,  Lead.  Cases  In  Bquity,  72, 
115;  Davoue  v.  Fanning,  2  Johns.  Ch.  252,  3 
Am.  Rep.  106;  Zinn's  Leading  Cases  on 
Trusts,  76,  being  a  great  case  before  the 
House  of  Lords,  where  the  Chancellor,  Lord 
Cranworth,  delivered  his  opinion  for  reversal, 
and  Ex-Cbancellor  Lord  Brougham  concur- 
red, both  opinions  being  in  point  on  this  ques- 
tion, it  being  held  that  a  director  of  a  rail- 
road company  could  not  contract  with  the 
company ;  Pickett  v.  School  Dlst  No.  1,  Town 
of  Wlota,  25  Wis.  661,  3  Am.  Rep.  105,  where 
it  was  held  that  a  school  commissioner  could 
not  contract  with  the  other  commissioners 
to  build  the  schoolhouse.  See,  also.  Garrison 
V.  City  of  Chicago,  Law  and  Equity  Reports, 
pamph.,  August  1877,  p.  166;  1  Perry  on 
Trusts,  59,  194,  206,  207,  209,  210;  Smith 
V.  City  of  Albany,  61  N.  T.  444.  Indeed,  the 
books  abound  in  the  general  principle,  some- 
times and  under  some  circumstances  annul- 
ling absolutely  the  contract  at  others  and 
under  other  circnmstancea  on  terms;  but  we 


Digitized  by 


Google 


1090 


117  SOUTHWESTERN  REPORTKR. 


(Ho. 


rest  the  case  confidenQy  upon  the  great  fund- 
amental principle  that  the  mayor  Is  paid  to 
8ax)erlntend  all  this  work  done  for  the  city; 
that  he  Is  her  admlnistratlTe  and  executive 
officer  to  see  that  the  work  Is  well  done;  that 
It  Is  wholly  unreasonable  and  against  all 
public  policy,  therefore,  that  he  be  permitted 
to  make  a  contract  to  do  what  his  official 
duty  makes  him  superintend  and  oversee  and 
holds  him  responsible  for.  Code  of  Macon,  { 
83.  In  respect  to  contracts  about  the  pur- 
chase of  lots  for  homes  or  things  of  that  sort, 
this  case,  it  will  be  seen,  is  put  on  a  different 
basis ;  and  of  course  is  wholly  unlike  the  con- 
tract for  the  mayor's  salary. 

"(2)  But  It  is  urged  that  the  contract  has 
been  ratified,  and  that,  even  if  originally  il- 
legal, It  is  now  good.  Ratified  how?  By 
whose  authority?  The  mayor  has  been  the 
head  of  the  city  government  ever  since  the 
contract  was  made,  and  if  it  could  not  be 
made  with  him  whilst  be  was  the  head  of 
the  government  and  part  of  the  council,  hav- 
ing the  right  to  give  the  casting  vote,  it  is 
difficult  to  see  bow  and  by  what  competent 
authority  it  has  been  ratified.  If  a  clean 
mayor  and  council,  of  which  Mr.  Huff  was 
not  a  member,  should  do  any  act  or  omit  to 
do 'any  act  by  which,  either  by  their  conduct 
or  acquiescence,  this  contract  was  ratified, 
we  are  of  the  opinion  that  it  could  be  rati- 
fied; because,  as  such  council  and  mayor 
could  originally  make  a  legal  contract  with 
Mr.  Huff,  he  not  being  the  bead  thereof, 
there  is  no  reason  why  it  should  not  ratify 
an  old  one.  It  would  be  lust  the  same  in 
effect  as  if  they  had  made  a  new  one  when 
they  ratified  the  old.  But  as  the  supposed 
ratification  could  have  been  made,  and  the 
acts  which  it  is  argued  amount  to  it  were 
done  by  the  same  council  which  originally 
did  the  illegal  thing,  and  by  another  council 
down  with  the  same  complaint,  Mr.  Huff  still 
being  similarly  related  to  both,  no  act  or 
omission  to  act  on  their  part  can  so  operate 
as  to  make  this  contract  legal  by  ratifica- 
tion. It  Is  true  that  Mr.  Huff  has  been  elect- 
ed mayor  since  the  making  of  these  con- 
tracts, and  since  they  were  probably  general- 
ly known,  but  certainly  unless  the  question 
was  by  competent  authority  derived  from  an 
act  of  the  Legislature  or  the  charter,  sub- 
mitted to  vote,  the  only  lawful  mode  In  which 
the  corporation  can  act,  either  to  make  or 
ratify  a  contract,  is  through  the  mayor  and 
council,  and  It  would  be  folly  to  hold  that  a 
contract,  illegal  because  made  by  one  who 
was  mayor  when  It  was  made  with  the  coun- 
cil of  which  he  was  head,  could  be  ratified 
by  a  council  of  which  be  was  still  the  head. 
We  hold,  therefore,  that  no  act  or  conduct 
on  the  part  of  the  city  through  Its  author- 
ized agents  has  in  law  operated  to  ratify 
and  legalize  this  originally  illegal  contract 

"(3)  But,  nevertheless,  it  is  a  universal 
principle  of  equity  that  whosoever  enters  her 
courts  as  a  suitor  must  cleanse  himself  at 
the  threshold,   and  that  she  will  adminis- 


ter relief  to  no  complainant  who  falls  or  re- 
fuses to  do  equity  himself.  Before,  therefore, 
this  complainant  can  have  any  relief  In  equi- 
ty, it  must  do  equity  itself.  Certainly  it 
must  do  so  where  the  chancellor  is  satisfied 
that  there  Is  no  actual  or  intentional  fraud 
on  the  part  of  the  defendant,  and  that  pub- 
lic policy  alone  demands  that  the  law  be  en- 
forced and  the  contract  be  rescinded  or  an- 
nulled. This  seems  to  have  been  the  idea  of 
Lord  Brougham  In  Aberdeen  Railway  Co.  ▼. 
Blalkie  Bros.,  Zinn's  Lead.  Cases  on  Trusts, 
76,  where  the  case  of  York  Building  Com- 
pany V.  MacKenzie  Is  cited,  and  where  even 
ornamental  Improvements  were  required  to 
be  ptid  for,  though  the  sale  was  annulled. 
That  case  is  a  very  strong  authority  to  in- 
validate these  contracts  at  bar  as  illegal; 
but  It  seems,  also,  from  the  opinion  of  Lord 
Brougham  before  the  House  of  Lords,  where 
the  case  was  determined,  to  be  an  authority 
for  paying  Mr.  Huff  back  what  he  has  ex- 
pended, with  interest  thereon,  in  the  absence 
of  fraud  on  his  part  That  case,  too,  disposes 
of  all  that  has  been  urged  about  the  custom 
of  former  members  of  council  to  buy  and  deal 
with  the  city  of  Macon,  of  whom  a  long  list 
running  back  many  years,  is  given  In  the 
record;  but  no  case,  so  far  as  we  see,  of  the 
mayor  taking  a  contract  to  do  work  which 
bis  official  duty  required  him  to  supervise. 
Certainly,  however,  it  is  right  and  equitable 
that  Mr.  Huff  should  be  paid  by  the  city  that 
which  he  has  spent,  and  of  which  the  city 
will  reap  the  benefit  It  would  be  grossly 
unjust  to  hold  otherwise,  and,  when  this 
case  Is  tried,  this  equitable  principle  will  be 
applied  to  it" 

But  Independent  of  these  general  observa- 
tions, let  us  return  to  said  section  8336.  It 
In  express  terms,  provides  that  no  conmiis- 
sioner  shall  during  his  term  of  office  be  in- 
terested, directly  or  indirectly,  in  any  con- 
tract for  the  construction  of  any  ditch,  drain, 
or  levee  In  such  district  or  in  any  wag^es  of 
or  supplies  to  men  or  teams  employed  on  any 
such  work.  If  It  be  conceded,  and  we  sup- 
pose It  is  conceded,  as  It  is  not  denied,  that 
the  commissioners  had  the  power  and  au- 
thority under  said  sections  8328  and  8335  to 
employ  an  engineer  and  to  agree  to  pay  him 
$5  a  day  for  his  services  as  such,  then  that 
contract  of  employment  Is  in  direct  violation 
of  that  clause  of  section  8336  which  says  nu 
commissioner  shall  be  interested  in  any  con- 
tract for  the  construction  of  any  drainage 
system  In  such  district  for  the  obvious  rea- 
son that  the  work  of  the  engineer  In  the  con- 
struction of  said  improvements  is  the  most 
important  part  thereof,  and  doubtless  Is  the 
highest  priced  labor  employed  upon  the 
work;  and  in  tUs  particular  Instance  his 
salary  was  fixed  at  S5  a  day,  three-fifths  more 
than  that  fixed  by  law  for  the  commission- 
ers. If  we  take  the  opposite  view  of  those 
sections,  and  hold  that  the  commissioners 
had  no  authority  to  employ  an  engineer,  and 
that  therefore  there  was  no  contract  between 
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respondent  and  the  commission  regarding 
services  as  engineer  upon  said  improvements, 
then  he  could  not  recover  upon  the  contract 
of  employment,  for  the  reason  that  there 
would  be  no  valid  contract  In  force  obligating 
the  district  to  pay  him  for  his  services.  So, 
in  either  event,  he  could  not  recover  upon 
the  contract  made  by  him  with  the  other 
two  commissioners.  These  views  are  sup- 
ported by  the  case  of  King's  Lake  Drainage 
&  Levee  District  v.  Jameson,  176  Mo.  557,  75 
S.  W.  670. 

If  we  correctly  understand  the  contention 
of  counsel  for  respondent,  they  do  not  se- 
riously controvert  the  contention  of  appellant, 
which  Is  to  the  effect  that  the  contract  by 
which  respondent  was  employed  as  engineer 
for  the  district  Is  void  because  It  violates 
said  section  8336;  but  they  seek  to  escape 
the  provisions  of  that  statute  by  Insisting 
that,  since  the  district  has  received  the  bene- 
fit of  his  services,  it  should  not  now  be  per- 
mitted to  repudiate  said  contract  and  decline 
to  pay  him  for  said  services,  and  that  In 
equity  and  In  good  conscience  it  should  be 
estopped  from  pleading  its  invalidity.  In 
support  of  that  contention,  counsel  for  re- 
spondent cite  and  rely  upon  the  following 
cases,  among  others:  Niles  ▼.  Muzzy,  83 
Mich.  61,  20  Am.  Rep.  670;  Macon  v.  Huff, 
supra ;  Argentl  v.  San  Francisco,  16  Cai.  256. 

In  the  case  of  NUes  v.  Muzzy,  supra,  the 
facts  were  these:  Muzzy  was  mayor  of  the 
city  of  Niles,  and  was  employed  as  an  attor- 
ney to  appear  for  and  defend  the  city  In  a 
suit  brought  against  it  by  one  Young.  After 
defending  the  suit,  the  city  declined  to  pay 
Muzzy  his  fee  for  the  legal  services  ren- 
dered by  him  in  the  case,  upon  the  ground 
that  the  contract  of  employment  was  void 
for  the  reason  that  It  violated  sound  public 
policy.  The  Supreme  Court  of  Michigan  in 
that  case  held  that  there  was  nothing  in 
Muzzy's  relations  to  the  city  to  preclude  his 
recovering  the  value  of  his  fees.  In  dis- 
cussing that  question,  the  court  used  this 
language:  "Having  rendered  these  valuable 
professional  services,  it  Is  now  objected  that 
he  ought  not  to  be  paid  for  them  because  he 
was  mayor  and  councilman.  There  Is  no 
question  open  in  regard  to  their  worth  to 
the  city,  or  as  to  the  necessity  there  was  for 
them.  Every  such  consideration  is  closed  by 
the  finding.  Neither  his  duty  as  mayor,  or 
as  councilman,  or  as  both.  Included  any  such 
service.  He  was  no  more  required  In  conse- 
quence of  his  official  position  to  employ  his 
time  and  talents  as  a  counselor  at  law  In 
conducting  a  suit  brought  against  the  city 
than  he  was  to  pay  the  debts  of  the  city- 
out  of  his  own  private  funds." 

We  have  heretofore  referred  to  and  quot- 
ed from  the  case  of  Macon  v.  Huff,  supra. 

In  the  case  of  Argentl  v.  San  EYandsco, 
16Cal.,  loc.  clt  282,  Chief  Justice  Field, 
afterwards  one  of  the  Justices  of  the  Su- 
preme Court  of  the  United  States,  In  dis- 
cussing this  question,  used  this  language: 


"If  the  city  obtain  the  money  of  another  by 
mistake,  or  without  authority  of  law,  it  Is 
her  duty  to  refund  it,  not  from  any  contract 
entered  Into  by  her  on  the  subject,  but  from 
the  general  obligation  to  do  Justice  which 
binds  all  persons,  whether  natural  or  artlfi- 
claL  If  the  city  obtain  other  property  which 
does  not  t>elong  to  her,  it  is  her  duty  to  re- 
store it,  or.  If  used  by  her,  to  render  an 
equivalent  to  the  true  owner,  from  the  like 
general  obligation.  In  these  cases  she  does 
not.  In  fact,  make  any  promise  on  the  sub- 
ject; but  the  law,  which  always  Intends 
justice,  implies  one,  and  her  liability  thus 
arising  Is  said  to  be  a  liability  upon  an  im- 
plied contract;  and  it  is  no  answer  to  a 
claim  resting  upon  a  contract  of  this  nature 
to  say  that  no  ordinance  has  been  passed  on 
the  subject,  or  that  the  liability  of  the  city 
is  void  when  it  exceeds  the  limitation  of 
$50,000  prescribed  by  the  charter.  The  ob- 
ligation resting  upon  her  is  Imposed  by  the 
general  law,  and  is  independent  of  any  or- 
dinance and  the  restraining  clauses  of  the 
charter.  It  would  be,  indeed,  a  reproach  to 
the  law  if  the  city  could  retain  another's 
property  because  of  the  want  of  an  ordi- 
nance, or  withhold  another's  money  because 
of  her  own  excessive  indebtedness." 

It  will  be  seen  that  in  none  of  those  cases, 
unless  It  is  the  California  case,  was  there 
any  statute  prohibiting  the  parties  thereto 
from  making  the  contracts  Involved  therein. 

This  question  was  also  before  this  court 
In  the  case  of  Sparks  v.  Jasper  County,  213 
Mo.  218,  112  S.  W.  265,  and  on  pages  268  to 
272  the  court  used  this  language: 

"(4)  The  defendant  sets  up  in  its  answer 
divers  counterclaims  and  set-offs,  aggre- 
gating about  $15,000,  for  money  paid  by  the 
county  to  plaintiff  for  bridges  constructed 
by  him  In  years  gone  by,  under  various  con- 
tracts, which  defendant  alleges  were  Illegal- 
ly let  to  plaintiff.  It  is  not  alleged  that  the 
bridges  were  not  constructed  according  to 
the  terms  of  the  contract,  or  that  they  were 
not  worth  the  sums  of  money  paid  there- 
for, nor  Is  it  alleged  that  the  county  refused 
to  receive  the  bridges;  while,  upon  the  other 
hand,  the  evidence  shows  that  the  contracts 
for  constructing  these  bridges  had  been  fully 
performed  on  both  sides  long  prior  to  the 
institution  of  this  suit.  The  record  also  dis- 
closes the  fact  that  the  contracts  for  their 
construction  were  fair  and  reasonable,  that 
the  bridges  were  substantially  built  and 
were  reasonably  worth  the  money  paid  by 
the  county  for  them,  that  they  were  accepted 
by  the  county,  aijd  that  they  have  been  re- 
tained and  constantly  used  by  the  public  ever 
since,  with  no  offer  to  return  them  to  the 
plaintiff.  Under  those  circumstances,  con- 
ceding for  argument's  sake  the  contracts 
were  Illegal  in  their  Inception,  yet  it  would 
be  unjust  and  Inequitable  to  permit  the 
county  to  retain  the  bridges  and  at  the  same 
time  recover  back  the  money  paid  therefor. 
That  principle  of  equity  should  apply  here 
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which  requires  persons  who  seek  equity  to 
do  equity  before  their  prayer  will  be  heard. 
Tbls  Is  no  novel  question  to  the  Jurispru- 
dence of  this  country.  The  law  is  that 
where  there  has  been  a  complete  perform- 
ance of  the  contract  on  both  sides,  and  It  is 
fair  and  reasonable  in  fact,  there  can  be  no 
recovery  of  the  consideration  by  the  munic- 
ipal corporation  where  it  retains  and  enjoys 
the  benefits  of  the  contract,  and  where  it 
cannot  or  will  not  restore  the  property  ac- 
quired by  the  contract,  even  though  the  con- 
tract be  one  which  the  law  denounces  as 
illegal  and  which  could  not  be  enforced  on 
that  account  Frick  v.  Town  of  Brinkley, 
61  Ark.  397,  33  S.  W.  527;  20  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  p.  1180;  Riverside 
County  V.  Tawman  &  Erbe  Mfg.  Co.,  3  Cal. 
App.  691,  86  Pac.  900;  Long  v.  Boone  Coun- 
ty, 36  Iowa,  60;  Inhabitants  of  Schell  City 
V.  Rumsey  Mfg.  Co.,  39  Mo.  App.  264. 

"In  Frick  v.  Town  of  Brinkley,  supra,  a 
member  of  the  city  council  (prohibited  by 
law  from  making  contracts  with  the  city) 
sold  the  city  a  lot  of  tiling  and  received 
payment  therefor.  Subsequently  an  action 
was  brought  to  recover  the  purchase  price 
without  returning  the  tiling.  The  court 
says:  'We  think  it  (the  town)  cannot  in  good 
conscience  be  allowed  to  receive  the  value 
back,  while  at  the  same  time  it  is  enjoying 
the  benefits  of  its  purchase;  at  all  events, 
when  it  does  not  even  offer  to  restore  that 
which  it  claims  could  not  have  been  its  prop- 
erty, and,  consequently,  is  not  now  its  own. 
This  is  not  the  assertion  of  any  right  which 
the  appellant  has,  nor  any  obligation  resting' 
upon  the  appellee  under  the  contract  of  pu'r- 
chase ;  but  it  is  a  rule  of  Justice  and  right 
growing  out  of  an  Implied  contract  and  ob- 
ligation of  every  one,  whether  a  natural  or 
artificial  person,  to  restore  to  another  that 
which  belongs  to  him  and  that  Is  in  the  pos- 
session of  the  former  or  in  his  power  to 
restore,  and  when  the  power  to  restore  does 
not  exist,  and  when  a  restoration  in  the 
nature  of  things  became  impracticable,  then 
to  be  precluded  from  recovering  back  the 
fair  price  paid.  In  such  cases  as  this  the 
sole  duty  of  the  courts  seems  to  be  to  see 
that  the  public  corporation  suffers  no  mate- 
rial loss  or  injustice,  but  further  tlian  this 
they  could  but  inflict  burden»  upon  others 
more  or  less  disastrous  where  no  resulting 
good  can  follow — a  thing  courts  of  Justice 
ought  not  to  indulge  in.' 

"In  Riverside  County  t.  Tawman  &  Erbe 
Mfg.  Co..  supra,  the  court  say:  'It  affirma- 
tively appears  from  the  complaint  that  the 
board  of  supervisors  has  purchased  and  paid 
for  and  retained  the  use  of  certain  personal 
property,  and  the  court  is  asked  to  compel 
restitution  with  penalty  in  favor  of  such 
purchasers.  The  Legislature  never  contem- 
plated conferring  such  power  upon  a  public 
corporation  when  it  enacted  section  8  of  the 
county  government  act  The  right  there 
sought  to  be  conferred  was  to  recover  money 


paid  without  authority  at  law.  To  say  that 
one  who  receives  property  under  a  contract 
with  the  owner,  and  retains  and  uses  it  is 
not  authorized  by  law  to  pay  for  It  would 
be  to  say  that  a  public  corporation  may  take 
and  use  property  for  public  purposes  with- 
out compensating  the  owner,  provided  they 
can  once  get  possession  of  it  under  the  guise 
of  a  contract ;  and  to  say  that  they  may  re- 
cover the  purchase  price  actually  paid,  with- 
out tendering  back  that  which  they  have  re- 
ceived, would  be  to  say  that  our  Legislature 
intended  to  discourage  common  honesty  as 
applied  to  public  corporations,  and  that  the 
courts  were  to  be  made  the  "handmaidens 
of  iniquity." ' 

"In  Long  v.  Boone  County,  36  Iowa,  60, 
quoted  with  approval  in  King  v.  Mahaska 
County,  75  Iowa,  336.  39  N.  W.  639,  it 
was  held:  'When  the  legally  constituted 
agent  of  the  county  contracts  for  work  in 
respect  to  which  he  has  no  power  unless 
authorized  by  a  special  vote  of  the  people, 
and  executes  a  warrant  for  the  amount 
thereof  to  the  treasurer  of  the  county,  which 
is  voluntarily  paid  by  the  latter  officer,  the 
county  cannot  recover  back  the  amount  so 
voluntarily  paid.'  While  some  of  the  ex- 
pressions In  the  case  of  King  v.  Mahaska 
County,  76  Iowa,  329,  39  N.  W.  636,  seem 
at  first  blush  to  support  defendant's  con- 
tention, when  critically  considered  it  will  be 
seen  that  it  distinguishes  that  case  from  the 
case  of  Long  v.  Boone  County,  36  Iowa,  60, 
by  using  the  following  language,  on  page 
336  of  75  Iowa,  and  page  639  of  39  N.  W.: 
■When  ail  the  pleadings  are  considered,  the 
defendant  was  not  in  the  attitude  of  seeking 
to  recover  back  money  paid  to  the  plaintiff 
on  their  illegal  contracts.' 

"The  Supreme  Court  of  the  United  States 
and  courts  of  last  resort  of  many  of  the 
states  go  much  further  in  the  adjustment  of 
the  rights  of  parties  growing  out  of  Illegal 
contracts  than  this  court  has.  In  other 
words,  they  grant  not  only  the  relief  this 
court  grants,  but  they  go  mnCh  further,  and 
relieve  where  this  court  wUl  not  do  so,  as 
wiU  appear  from  the  following  cases:  The 
Supreme  Court  of  the  United  States,  in  the 
case  of  Chapman  v.  County  of  Douglass,  107 
U.  S.  357,  2  Sup.  Ot  70,  27  L.  Ed.  378,  in 
discussing  this  question,  used  this  language: 
'This  doctrine  was  fully  recognized  by  the 
Supreme  Court  of  Nebraska  as  the  law  of 
that  state  in  the  case  of  Clark  v.  Saline 
County,  9  Neb.  516,  4  N.  W.  246,  In  which  it 
adopts  from  the  decision  of  the  Supreme 
Court  of  California  the  following  language: 
"The  city  is  not  exempted  from  the  common 
obligation  to  do  Justice  which  bln^  Individ- 
uals. Such  obligations  rest  upon  all  per- 
sons, whether  natural  or  artificlaL  If  the 
city  obtain  the  money  of  another  by  mistake 
or  without  authority  of  law,  It  is  her  duty  to 
refund  it  from  this  general  obligation.  If 
she  obtains  other  property  which  does  no* 
belong  to  her.  It  is  her  duty  to  restore  It  or, 
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It  used,  to  render  an  equivalent  thertfor 
from  the  like  obligation.  Argentl  v.  San 
Francisco,  16  OaL  282.  Tbe  legal  liability 
springs  from  the  moral  duty  to  make  restitu- 
tion." '  The  same  rule  is  announced  In  the 
following  cases:  Louisiana  v.  Wood,  102  tJ. 
&  294,  26  L.  Ed.  153 ;  Marsh  t.  Fnlton  Co., 
10  Wall.,  loc.  dt  684,  19  L.  Kd.  1040;  Hitch- 
cock ▼.  Galveston,  96  IT.  S.,  loc.  clt.  3S1,  24 
Ix  Ed.  659;  McBrlan  t.  Grand  Rapids,  56 
Mich.  95,  22  N.  W.  206;  1  Beach  on  Pnb. 
Corp.  I  227.  These  cases  are  but  samples  of 
ttie  overwhelming  authorities  which  hold 
that,  where  a  moral  duty  exists  to  make  sat- 
isfaction, a  legal  liability  springs  therefrom; 
and  as  said  by  the  Supreme  Court  of  the 
United  States  In  the  case  of  Hitchcock  v. 
Galveston,  supra :  There  may  be  a  difference 
between  the  case  of  an  engagement  made  by 
a  corporation  to  do  an  act  expressly  prohibit- 
ed by  Its  charter  or  some  other  law,  and  a 
case  of  where  legislative  power  to  do  the 
act  has  not  been  granted.  Such  a  distinction 
to  asserted  In  some  decisions.  But  the  pres- 
ent is  not  a  case  In  which  the  Issue  of  the 
bonds  was  prohibited  by  any  statute.  At 
most,  the  issue  was  unauthorized.  At  most, 
there  was  a  defect  of  irawer.  The  promise 
to  give  bonds  to  the  plaintlfTs  In  payment  of 
what  they  undertook  to  do  was,  therefore, 
at  farthest,  only  ultra  vires,  and,  in  such 
case,  though  specific  performance  of  an  en- 
gagement to  do  a  thing  transgreasive  of  its 
corporate  power  may  not  be  enforced,  the 
corporation  can  be  held  liable  on  Its  contract 
Having  received  benefits  at  the  expense  of 
the  other  contracting  party,  it  cannot  object 
that  it  was  not  empowered  to  perform  what 
It  promised  in  return,  in  the  mode  in  which 
it  promised  to  perform.  This  was  directly 
ruled  in  State  Board  of  Agriculture  v.  Citi- 
zens' Street  Railway  Co.,  47  Ind.  407,  17  Am. 
Kep.  702.  There  it  was  held  that :  "Although 
there  may  be  a  defect  of  power  in  a  corpora- 
tion to  make  a  contract,  yet  If  a  contract 
made  by  it  is  not  in  violation  of  its  charter, 
or  of  any  statute  prohibiting  It,  and  the  cor- 
poration has  by  its  promise  Induced  a  party 
relying  on  the  promise  and  in  execution  of 
the  contract  to  expend  money  and  perform 
bis  part  thereof,  the  corporation  is  liable  on 
the  contract"  See,  also,  substantially  to  the 
same  efTect,  Allegheny  City  v.  McClurkan,  14 
Pa.  81 ;  and,  more  or  less  in  point,  Maher  v. 
Chicago,  38  111.  266;  Oneida  Bank  v.  On- 
tario Bank,  21  N.  Y.  400;  Argentl  v.  City 
of  San  Francisco,  16  Cal.  256;  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  (N.  Y.)  370.' 
The  same  is  true  of  the  case  at  bar.  Jasper 
county  was  not  prohibited  by  statute  from 
building  bridges;  but  upon  the  other  hand, 
the  statute  expressly  grants  to  the  county 
that  power.  Conceding  tbe  contracts  for 
building  the  bridges  were  Illegal,  yet  the  ex- 
ecution of  those  contracts  was,  at  most  a  de- 
fective exercise  of  the  power  granted,  and, 
when  the  bridges  were  constructed  in  pur- 
suance thereof  and  accepted  by  the  county. 


then  she  was,  to  say  the  least  morally 
bound,  in  the  absence  of  fraud,  to  pay  them, 
if  not  legally  bound  to  do  so,  which  she  is 
not  under  the  decisions  of  this  court  Wol- 
cott  V.  Lawrence  County,  26  Mo.  272 ;  Ander- 
son V.  Ripley  Co.,  181  Mo.  46,  80  S.  W.  263 ; 
Woolfolk  V.  Randolph  Co.,  83  Mo.  501; 
Cmtchfleld  v.  Warrensburg,  30  Mo.  App.  456. 
"The  conclusions  reached  in  these  cases 
are  correct,  and  rest  upon  sound  reason. 
They  were  suits  based  upon  contracts  not  in 
writing,  etc,  which  were  prohibited  by  stat- 
ute, and  the  court  in  those  cases  simply  en- 
forced the  statute  as  it  found  it  and  to  have 
done  otherwise  would  have  given  force  and 
effect  to  contracts  which  were  prohibited  by 
statute  from  being  made.  Boeder  v.  Robert- 
son, 202  Mo.,  loc.  cit  537,  100  8.  W.  1086. 
But  that  is  not  the  question  Involved  in  tbto 
case.  Here  the  plaintifT  is  not  asking  this 
court  to  enforce  these  allied  Illegal  con- . 
tracts.  They  were  years  ago  fully  perform- 
ed on  both  sides,  and  the  defendant  is  now 
here  by  way  of  counterclaim.  In  the  nature  of 
a  cross-bill,  seeking  to  recover  back  the  mon- 
ey she  paid  for  those  bridges  without  an  of- 
fer to  return  them  to  the  plaintiff.  This 
she  cannot  do  without  she  first  returns,  or 
offers  to  return,  them  to  him,  and  the  reason 
therefor  is  this:  If  the  contracts  were  void, 
then  the  title  to  the  bridges  never  paraed 
thereby  from  plaintiff  to  the  defendant  and 
became  her  property;  but  they  remained 
his  property  the  same  as  though  the.  con- 
tracts had  never  been  entered  into.  That  be- 
ing true,  then  when  the  county  acquired  the 
possession  of  the  bridges  under  those  void, 
yet  colorable,  contracts,  she  was  morally 
bound  to  pay  for  them,  as  she  did ;  and  con- 
ceding, as  before  stated,  without  deciding  it, 
that,  after  accepting  the  bridges  and  paying 
for  them,  she  had  the  right  to  repudiate  the 
contracts  and  sue  for  the  recoveiy  of  the 
money  paid  by  her  for  them,  she  would  be 
morally  bound,  and  from  that  springs  the 
legal  liability  to  return  the  bridges  to  plain- 
tiff before  she  would  be  permitted  to  recover 
back  the  contract  price  so  paid.  This  same 
principle  underlies  tbe  case  of  Boeder  v. 
Robertson,  202  Mo.  522,  536,  100  S.  W.  1089, 
In  which  this  language  Is  used:  The  act  Is 
prohibitive  In  its  operation.  It  seeks  to  pre- 
vent foreign  corporations  from  doing  busi- 
ness in  this  state  until  they  have  complied 
with  the  provisions  of  the  act  by  filing  a  copy 
of  their  charter  or  articles  of  incorporation 
with  the  Secretary  of  State,  and  by  appoint- 
ing an  agent  in  this  state  to  represent  them. 
If  such  corporations.  In  violation  of  the  act, 
do  business  in  this  state,  all  such  transac- 
tions are,  by  the  courts,  declared  null  and 
void,  and  all  contracts  made  by  them  with 
citizens  of  this  state  for  the  sale  of  goods, 
wares,  and  merchandise  are  nullities,  and 
the  title  sought  to  be'  transferred  thereby 
does  not  pass  to  and  vest  In  the  vendee,  but 
remains  in  the  vendor  the  same  as  if  the 
pretended  contract  had  not  been  executed. 
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•  •  •  For  under  the  facts  of  this  case  a 
citizen  of  this  state  would  not  be  permitted 
to  recover  the  possession  of  the  property 
sold  to  the  respondent,  nor  its  value,  In  case 
of  Its  conversion,  without  first  refunding  or 
paying  back  to  the  respondents  the  consid- 
eration paid  by  them  under  the  void  contract, 
and  received  by  A.  W.  Stevens  &  Son.  He 
would  be  estopped  from  claiming  the  projwr- 
ty  until  the  purchase  price  has  been  return- 
ed.' Simpson  ▼.  Stoddard  Co.,  173  Mo.  421, 
73  8.  W.  700." 

To  the  same  effect  is  the  case  of  Hitch- 
cock T.  Galveston,  96  IT.  S.  341,  loc.  clt  350, 
851,  24  L.  Ed.  659. 

There  are  many  other  cases  of  like  Import, 
and  all  of  them  involved  one  or  more  of  the 
following  legal  propositionB  regarding  pub- 
lic con^orations,  to  wit: 

First.  That  where  the  corporation  has  the 
power  to  make  the  contract,  but  the  law  re- 
quires it  to  be  made  in  a  particular  manner, 
such  as  where  It  is  provided  that  the  contract 
shall  be  awarded  to  the  lowest  and  best  bid- 
der, then  In  such  cases,  where  the  contract 
was  not  awarded  to  the  lowest  and  best  bid- 
der, or  where  It  was  not  reduced  to  writing, 
but  had  been  fully  executed.  In  good  faith,  by 
the  obligee  in  the  contract,  then  the  city  will 
not  be  allowed  to  r^ndlate  the  contract  and 
escape  the  liability  upon  that  ground  alone, 
but  In  such  cases  the  courts  will  compel  pay- 
ment where  the  corporation  retains  the  ben- 
efits received  under  the  contract,  and  by  vir- 
tue of  its  having  been  executed. 

Second.  That  where  the  corporation  Is  ab- 
solutely prohibited  from  making  the  contract, 
or  from  making  it  with  certain  designated 
persons,  then  In  such  case  where,  for  In- 
stance, the  contract  Increased  the  Indebted- 
ness of  the  corporation  beyond  the  constitu- 
tional limit,  or  where  It  was  made  with  one 
of  those  when  the  statute  absolutely  prohibit- 
ed it  from  being  made,  then  the  corporation 
will  not  be  estopped  from  repudiating  the 
contract,  or  be  required  to  pay  the  consider- 
ation expressed  therein,  even  though  the  ob- 
ligee has  In  good  faith  fully  executed  the  con- 
tract upon  his  part.  But  In  such  cases  It 
would  seem  the  obligee  would  have  the  right 
to  recover  back  from  the  corporation  the  sub- 
ject-matter of  the  contract  where  It  Is  capa- 
ble of  being  returned,  but  not  otherwise. 

Third.  That  if  the  contract  has  been  fully 
executed  by  both  parties  thereto,  then  the 
corporation  will  not  be  heard  to  say  the  con- 
tract was  not  let  according  to  law,  or  that  It 
had  no  power  or  authority  to  enter  into  the 
contract,  and  recover  back  the  consideration 
paid  by  It  without  it  first  returns  or  offers  to 
return  the  benefits  It  has  received  under  the 
contract  by  virtue  of  Its  execntion ;  and  even 
where  the  corporation  In  such  cases  has  plac- 
ed Itself  beyond  the'power  of  making  resti- 
tution. It  will  not  be  permitted  to  plead  the 
Illegality  of  the  contract  and  recover  back 


the  consideration  paid.  This,  the  third  pro- 
position, rests  upon  the  maxims,  "He  who 
seeks  equity  must  do  equity,"  and  "He  who 
comes  Into  equity  must  come  with  clean 
hands."    Sparks  v.  Jasper  County,  supra. 

"He  that  hath  committed  Inequi^  shall  not 
have  equity."  A  court  of  equity  Is  a  court 
of  conscience.  It  searches  the  consciences  of 
the  complainant  and  defendant,  and  will  give 
the  former  no  relief  where  he  occupies  a 
wrongful  or  unjust  attitude  toward  the  trans- 
action for  which  he  prays  relief,  and  it  also 
looks  into  the  conscience  of  the  defendant 
and  compels  him  to  do  equity.  To  same  ef- 
fect is  the  case  of  Union  National  Bank  v. 
Lynns  (decided  at  this  sitting  of  the  court) 
119  S.  W. . 

If  we  apply  the  law  enunciated  in  the  cas- 
es before  cited  to  the  case  at  bar,  then  re- 
spondent Is  not  entitled  to  a  recovery  upon  the 
warrants  issued  to  him  In  payment  of  his  serv- 
ices rendered  as  engineer  to  the  appellant 
district,  for  the  reason  that  the  commission- 
ers, by  said  section  8336,  were  absolutely  pro- 
hibited from  employing  respondent  as  engi- 
neer to  do  the  engineering  work  of  the  dis- 
trict. 

We  are,  therefore,  of  the  opinion  that  the 
court  should  have  given  the  Instructions  ask- 
ed for  by  counsel  for  appellant,  and  that  Its 
refusal  to  do  so  was  error. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded  with  directions  to  the  cir- 
cuit court  to  enter  judgment  for  the  appellant 
on  the  1st,  2d,  3d,  4th,  5th,  6tb,  7th,  8th,  12tli. 
and  13th  counts  of  the  petition,  and  for  all 
sums  sued  for  In  the  14th  and  16th  counts, 
which  were  allowed  respondent  for  services 
performed  by  him  as  engineer,  and  enter 
judgment  In  favor  of  respondent  for  the  re- 
maining sums  sued  for  In  said  14th  and  16th 
counts;  and  also  enter  judgment  In  his  fa- 
vor on  all  of  the  remaining  counts  of  the  pe- 
tition, with  6  per  cent.  Interest  thereon,  from 
the  respective  dates  when  the  warrants  sued 
on  were  presented  for  payment  down  to  the 
date  of  the  rendition  of  the  judgment  hereby 
ordered  to  be  entered.    All  concur. 


BOOTH  v.  ST.  LOUIS,  I.  M.  &  S.  RT.  00. 

(Supreme  Oonrt  of  Missouri,  Division  No.  1. 

Feb.  2B,  1900.     Rehearing  Denied 

March  SI,  1909.) 

1.  Appiai.  and  Ebbob  (I  581*) — Absisacv— 
OoirrEirrs — Obdeb  Ai.i.owiNa  Appeai.. 
Rev.  St  1899,  {  813  (Ann.  St.  1908,  p. 
783),  reqairing  plaintiff  to  file  a  transcript  of 
the  lecoTi,  or,  in  lieu  thereof,  a  certified  copy  ot 
the  record  entry  of  the  judgment,  together  wiUi 
the  order  granting  the  appeal,  and  to  thereafter 
file  printed  abstracts  of  the  entire  record,  mm 
designed  to  facilitate  the  business  of  appellate 
courts,  by  obviating  the  necessity  of  searching 
the  transcript  for  essential  points  of  the  record, 
and  its  spirit  and  punx>se  must  control,  so  that 
where  the  appeal  was  on  a  short  transcript  con- 
taining a  certified  copy  of  the  judgment  and  ot 
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th«  order  granting  the  appeal,  made  daring  the 
term,  that  the  abstract  did  not  contain  the  order 
granting  the  appeal  was  not  ground  for  dismis- 
sal, though  the  statute,  in  terms,  applied  to 
short  as  well  as  long  transcripts. 
'  [Ed.  Note. — For  other  cases,  see  Appeal  and 
BftTor,  Dec.  Dig.  {  581.*] 

2.  Appeai.  and  Ebbob  (i  528*)— Record— GoN- 
TKNT»— Motion  fob  New  jCbiai,. 

A  motion  for  a  new  trial  is  not  a  part  of 
the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  2387 ;  Dec.  Dig.  |  528.*1 

3.  Appeal  and  Ebror  (f  706*)- Record— Bnx 
OF  ExcEpnoNB  —  Contents  —  Motion  fob 
New  Trial. 

Where  the  bill  of  exceptions  recited  that  ap- 
pellant filed  his  "motion  for  new  trial  in  said 
cause  as  follows,"  referring  to  a  page  of  the 
record  where  it  was  set  out  in  full,  the  appeal 
would  not  be  dismissed  on  the  ground  that  the 
bill  of  exceptions  did  not  contain  the  motion 
for  new  trial,  even  though  the  motion  was  not 
properly  a  part  of  the  record  proper. 

[Ed.  Note.— For  other  cases,  see  Aiipeal  and 
Error,  De&  Dig.  i  706.*] 

4.  Master  and  Servant  (|  1Q2*)— Masixb'B 
Doty— Safe  Place  of  Wobk. 

A  master  must  furnish  servants  reasonably 
safe  implements  and  a  reasonably  safe  place  to 
work,  and  is  liable  for  injuries  caused  by  his 
failure  to  do  so. 

[Ed.  Note.— For  other  cases,  see.  Master  and 
Servant,  Cent.  Dig.  i  173;  Dec  Ihg.  i  102.*] 

5.  Railroads  (i  239*)  —  Opebation  —  Lbasb— 
Companies  Liable  fob  Injuries. 

Publio  service  corporations,  such  as  rail- 
roads, cannot  lease  property  without  legislative 
consent,  and  an  attempt  to  do  so  is  a  mere  nul- 
lity, and  a  lessor  railroad  will  be  held  liable  for 
the  torts  of  the  lessee  in  operating  the  road,  ex- 
actly as  though  the  lease  had  not  been  made. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  {(  802-^15 ;    Dec.  Dig.  |  259.*] 

6.  Appeal  and  Errob  ({  S07*)  —  Presuicp- 
TiONs— Facts  Not  Shown  bt  Record. 

Wliere,  in  an  action  for  injuries  caused  by 
being  stni<^  by  a  trolley  wire  strung  over  de- 
fondant's  road  which  the  railroad  for  which 
plaintiflF  was  employed  was  using  at  the  time, 
where  plaintiff  did  not  show  by  what  authority 
bis  road  was  using  defendant's  road  and  object- 
ed to  evidence  by  defendant  to  show  that  fact, 
it  cannot  be  assumed  that  it  was  used  illegally 
or  under  conditions  that  rendered  defendant  lia- 
ble for  the  torts  of  the  user. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dee  Dig.  |  907.*] 

7.  Railboads    ({    269*)— Opebation— OoifPA- 

NIES    IiIABLB--(70VPANIE8    PKBUITrlNO    USE 

OF  Road  bt  Others. 

If  an  employ^  of  another  road  was  injured 
by  bis  employer's  negligence  while  using  a  part 
of  defendant's  road,  defendant  would  not  be 
liable  for  such  injuries,  where  it  did  not  appear 
by  what  authority  the  other  company  was  using 
its  track,  or  whether  it  was  using  it  under  an 
unauthorized  lease  from  defendant 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  I  813 ;  Dec.  Dig.  {  259.*] 

8.  Railboads  ({  282*)— Opebation— TJbb  bt 
Othkb  Companies— In jitbies—Nequoencx 
— Obstbuctions. 

In  an  action  for  injuries  by  being  struck 
by  a  trolley  wire  strung  over  defendant's  railroad 
while  plaintifTs  road  was  using  defendant's  trade, 
where  the  case  was  tried  on  the  theory  that  the 
wire  was  suspended  so  low  as  to  endanger  plain- 
tiff while  passing  under  it  on  top  of  a  car,  it 
could  not  be  said  as  a  matter  of  law  that  defend- 
ant was  negligent  because  the  wire  was  not  22 


feet  high,  at  which  height  ReT.  St  1869,  i  1179 
(Ann.  St  1906,  p.  995),  requires  street  railways 
to  construct  its  trolley  wires  above  a  railroad 
track  which  it  crosses,  even  if  that  statute  waa 
applicable,  as  the  wire  might  have  been  reason- 
ably high,  though  less  than  22  feet. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  282.*] 

9.  Railboads    (|   282*)— Operation- Use    of 
Road  bt  Others — Negligence. 

That  a  trolley  wire  strung  over  defendant'* 
railroad  was  only  19  feet  5  inches  above  the 
track  did  not,  as  a  matter  of  law,  require  de- 
fendant to  warn  employes  of  another  road, 
which  it  permitted  to  use  its  track,  to  look  out 
for  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  282.*] 

10.  Railboads  (§  282*)— Operation— Controi, 
OF  Right  of  Wat. 

A  railroad  has  control  of  its  right  of  way 
through  country  districts,  and  can  prevent  the 
erection  of  structures  dangerous  to  the  operation 
of  its  trains  or  remove  such  structures;  but  it 
does  not  have  exclusive  control  of  its  right  of 
way  through  a  public  street,  being  there  only 
by  permission,  and  its  rights  andT  those  of  a 
street  railway  whose  track  it  crossed  in  a  pub- 
lic street  would  be  mutual,  so  that  the  railroad 
could  not  require  the  street  railway  to  maintain 
its  trolley  wire  at  a  certain  height  for  the  safe 
operation  of  the  railroad,  its  only  remedy  being 
an  appeal  to  the  city  authorities,  and  hence  it 
conld  not  be  said  as  a  matter  of  law  that  the 
railroad  negligently  permitted  the  trolley  wirs 
to  be  strung  too  low  so  as  to  make  it  liable  for 
injuries  thereby  to  an  employ^  of  another  road 
using  its  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  i  282.*] 

11.  Railroads  (f  282*)— Injuries  to  Licen- 
see—Pleading — Issues. 

In  an  action  for  injuries  by  being  struck 
by  a  trolley  wire  strung  over  defendant's  rail- 
road track  which  plaintiff's  employer  was  using 
at  the  time,  where  the  petition  only  alleged  that 
defendant  permitted  the  street  railroad  to  negli- 
gently string  the  wires,  there  was  no  issue  aa 
to  whether  defendant  itself  erected  the  wires. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  {  282.*] 

Lamm,  P.  J.,  and  Woodson.  J.,  dissenting  in 
part 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,  Jnage. 

Action  by  W.  B.  Booth  against  the  St 
Louis,  Iron  Mountain  ft  Southern  Railway 
Company.  From  a  judgment  for  plaintlfC, 
defendant  appeals.    Reversed. 

Martin  L.  Clardy,  D.  C  Chastaln,  Bdw.  J. 
White,  and  Henry  6.  Herbel,  for  appellant 
R.  A.  Mooneyham,  Hugh  Dabbs,  and  R.  M. 
Sheppard  (A.  L.  McCawley,  Lee  Shepherd, 
Herbert  Crane,  and  Harry  Phelas,  of  coun- 
sel), for  respondent 

VALLIANT,  J.  This  suit  was  begun 
against  the  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  and  the  Missouri  Pacif- 
ic Railway  Company  for  damages  for  personal 
injuries  which  plaintiff  in  his  petition  aUeges 
he  suffered  through  the  negligence  of  the  two 
defendants.  When  the  plaintiff's  testimony 
waa  concluded,  the  court  gave  the  Jury  an 
Instruction  to  the  effect  that  the  plaintiff 
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could  not  recover  against  the  Missouri  Pa- 
cific Company,  but  refused  to  so  Instruct 
as  to  ttie  Iron  Mountain  (Company,  tlierefore 
ttie  plaintiff  dismissed  his  suit  as  to  the 
Missouri  Pacific,  and  ttie  trial  went  on 
against  the  Iron  Mountain  and  resulted  in  a 
verdict  for  the  plaintiff  for  $10,000,  from 
which  the  Iron  Mountain  Company  appealed. 
1.  Respondent  has  filed  a  motion  to  dis- 
miss the  appeal,  alleging  as  a  ground  there- 
for that  the  circuit  court  did  not  make  an 
order  granting  the  appeal.  The  cause  comes 
here  on  a  short  transcript;  that  is,  a  duly 
certified  copy  of  the  Judgment  and  of  the 
order  of  the  circuit  court  granting  the  ap- 
peal, which  order  was  made  during  the  term 
at  which  the  Judgment  was  rendered.  How, 
tiien,  could  we  say  that  there  was  no  order 
allowing  the  appeal,  while  we  have  before  us 
a  duly  certified  copy  of  the  order  Itself? 
But  it  is  said  the  abstract  does  not  show  it. 
Suppose  that  is  so;  would  it  not  be  sacrific- 
ing Justice  to  give  section  813,  Rev.  St  1899 
(Ann.  St  1906,  p.  783),  and  the  rules  of  court 
made  in  obedience  thereto,  such  an  interpreta- 
tion as  would  authorize  a  dismissal  of  the  ap- 
peal under  these  circumstances?  That  statute 
was  designed  to  aid  in  expediting  the  busi- 
ness of  this  and  the  other  appellate  courts, 
imposing  on  the  appellant  the  duty  of  pre- 
senting in  brief  abstract  form  the  essential 
points  of  the  record,  so  that  the  court  could 
seize  the  points  without  consuming  time  in 
going  through  the  long  transcript  to  find 
them  for  itself.  We  have  often  said,  and  we 
adhere  to  it  that  the  time  of  the  appellate 
courts  is  too  valuable  to  be  consumed  in 
labor  that  can  be  performed  by  the  attorneys 
in  the  case,  and  that  we  will  not  search  the 
transcript  for  what  the  abstract  ought  to 
show.  It  is  true  the  letter  of  the  statute  ap- 
plies as  well  to  a  short  as  it  does  to  a  long 
transcript  yet  its  reason  and  spirit  must  be 
ioolsed  to  In  Its  application.  We  have  held 
in  two  recent  cases -that  when  the  cause  is 
here  In  the  short  form — that  is,  a  certified 
copy  of  the  Judgment  and  of  the  order  grant- 
ing the  appeal — ^we  would  not  dismiss  the 
appeal  because  the  abstract  did  not  show  tbe 
order.  Pennowfsky  v.  Coerver,  205  Mo.  136, 
103  S.  W.  542;  Coleman  v.  Roberts  (Mo.) 
114  S.  W.  39. 

It  Is  also  alleged  as  a  ground  for  the  mo- 
tion that  the  abstract  does  not  show  that  the 
motion  for  a  new  trial  was  filed  during  the 
term  at  wnich  the  Judgment  was  rendered. 
Respondent  is  mistaken  in  point  of  fact  in 
that  particular.  The  abstract  of  the  record 
proper  shows  that  the  motion  was  filed  with- 
in four  days  after  the  return  of  the  verdict 
and  during  the  same  term  at  which  the  Judg- 
ment was  rendered,  that  the  motion  was 
overruled,  and  that  thereafter  the  aflSdavit 
for  appeal  was  filed  and  the  appeal  granted 
during  the  same  term. 

Respondent  in  his  brief  says  that  the  mo- 
tion for  a  new  trial  does  not  appear  in  the 
bill  of  exceptions.    That  is  also  a  misunder- 


standing of  the  abstract  Tlie  bill  of  ex- 
ceptions purports  to  set  out  ail  the  proceed- 
ings in  pais,  and,  after  setting  out  the  evi- 
dence, the  instructions,  and  the  verdict  It 
proceeds:  "Thereupon,  on  the  same  day,  to 
wit  December  19,  1905,  the  defendant  filed 
its  motion  for  a  new  trial  in  said  cause,  as 
follows:  (Printed  on  page  17  of  this  record.)" 
Turning  to  page  17  of  the  printed  abstract 
we  find  the  motion  in  full.  But  the  counsel 
say  that  on  page  17  the  motion  appears  to 
have  been  copied  into  the  record  proper, 
where  it  had  no  lawful  place.  It  Is  true 
the  motion  bad  no  lawful  place  in  the  record 
proper,  and  if  it  was  not  in  fact  set  out  or 
called  for  in  the  bill  of  exceptions  it  would 
avail  the  appellant  nothing.  But  the  ab- 
stract of  the  bill  of  exceptions  signifies  that 
the  motion  was  copied  therein,  and  the  ref- 
erence to  another  page  where  it  Is  printed 
in  full  was  only  to  save  the  useless  trouble 
and  expense  of  printing  it  a  second  time. 
The  motion  to  dismiss  is  overruled. 

We  pass  now  to  the  merits  of  the  case. 
There  is  no  dispute  about  the  principal  facts. 
Plaintiff  was  in  the  employ  of  the  Missouri 
Pacific  Company  as  brakeman  on  a  freight 
train  of  that  company.  The  train  was  pass- 
ing over  a  switch  track  belonging  to  the 
Iron  Mountain  Company  In  the  city  of  Carth- 
age. The  tracks  crossed  a  publio  street  in 
that  city.  Main  street  at  right  angles  or  near- 
ly so.  The  track  of  a  street  railroad  com- 
pany, whose  cars  were  propelled  by  elec- 
tricity tlirough  the  medium  of  a  trolley  wire, 
was  laid  in  Main  street  and  crossed  this 
switch  track  of  appellant  On  the  day  of  the 
accident  the  plaintiff  was  on  the  top  of  an 
unusually  tall  box  car  in  a  freight  train 
belonging  to  and  being  operated  by  the  Mis- 
souri Pacific  Company,  in  the  usual  perform- 
ance of  his  duty  as  brakeman,  and  while 
in  that  position  he  was  struck  on  the  neck 
by  the  trolley  wire  as  the  frei^it  train  pass- 
ed under  it,  and  he  thereby  received  the  hi- 
Juries  complained  of.  The  height  of  the  trol- 
ley wire  above  the  track  was  19  feet  4 
Inches,  that  of  the  car  was  14  feet  8  Inches. 
It  was  of  the  highest  class  of  freight  cars 
then  in  use  on  any  railroad,  and  was  about 
2  or  2%  feet  higher  than  the  usual  cars. 
This  car  did  not  belong  to  either  the  Mis- 
souri Pacific  or  the  Iron  Mountain,  but  to 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany, and  was  being  switched  from  the 
tracks  of  that  company  to  those  of  the  Mis- 
souri Pacific  in  the  usual  course  of  through 
traffic,  the  Iron  Mountain  switch  track  lieing 
used  to  make  that  connection.  The  plaintiff 
was  6  feet  2  inches  tall,  which,  plus  14  feet 
8  inches,  the  height  of  the  car,  made  20 
feet  10  Inches,  which  was  1  foot  6  inches 
higher  than  the  troUey  wire. 

2.  Postponing  for  the  present  the  queetlon 
of  whether  the  wire  was  at  a  sufficient 
height  to  enable  the  defendant  company  to 
operate  its  trains  under  it  with  reasonable 
safety  to  Its  own  employes,  and  of  whether 
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the  defendant  was  responsible  for  fbe  lack 
of  height  of  the  wire,  if  there  was  a  lack, 
we  come  to  the  question,  what  was  the 
liability  of  the  defendant  to  the  employes  of 
another  railroad  company  using  the  track? 
In  the  manner  In  which  the  question  is  pre- 
sented in  the  plaintiff's  petition  and  brief, 
we  may  dirlde  it  into  two  questions,  to  wit: 
If  the  Injury  was  caused  by  the  negligence 
of  the  BUssouri  Pacific  while  using  the 
track  of  the  Iron  Mountain,  is  the  latter 
company  liable?  Second,  if  it  was  caused  by 
a  defect  in  the  track  rendered  so  by  the  im- 
pending wire,  is  the  Iron  Mountain  Company 
liable?  That  those  are  questions  of  some 
difficulty  were  seemingly  appreciated  by  the 
learned  counsel  for  plaintiff,  as  shown  by 
the  careful  and  cautious  wording  of  the  peti- 
tion. The  petition,  as  we  have  already  said, 
was  leveled  at  both  companies,  and  a  dis- 
tinct charge  of  negligence  is  made  against 
each.  The  charge  against  the  Missouri  Pa- 
cific Company  is  that  "its  agents  and  serv- 
ants in  charge  of  and  operating  said  train" 
so  negligently  ran  the  same  under  the  wire 
without  giving  him  any  warning  of  its  con- 
dition, and  after  they  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  his  peril, 
and  would  have  seen  that  be  was  unaware 
of  the  danger,  in  time  to  have  avoided  the 
injury,  but  failed  to  do  so.  There  the  charge 
is  that  he  was  injured  by  the  negligence  of 
his  own  fellow  servants,  and  that  the  danger 
from  the  wire  was  so  apparent  that  if  they 
had  exercised  ordinary  care  to  protect  him 
they  would  have  seen  it.  Let  us  assume  for 
the  present  that  the  Iron  Mountain  Com- 
pany furnished  the  Missouri  Pacific  a  defect- 
ive track,  that  the  danger  arising  therefrom 
was  so  apparent  (for  that  is  what  the  peti- 
tion says)  that  if  the  servants  of  the  Mis- 
souri Pacific  had  exercised  ordinary  care 
they  would  have  seen  it  and  could  have 
avoided  the  injury,  but  falling  to  observe 
such  care  the  plaintiff  was  injured  through 
their  negligence.  According  to  that  state- 
ment, if  ordinary  care  bad  l>een  exercised 
the  track  could  have  been  used  with  safety, 
but  the  plaintiff  was  injured  because  of  the 
lack  of  ordinary  care.  We  have,  then,  the 
question  above  propounded,  is  the  Iron 
Mountain  Company  liable  for  the  negligence 
of  the  Missouri  Pacific  while  using  the  Iron 
Mountain  track? 

(1)  It  is  the  duty  of  the  master  to  furnish 
his  servant  reasonably  safe  implements  and 
a  reasonably  safe  place  in  which  to  work, 
and  failing  to  do  so,  if  the  servant  Is  In- 
jured thereby,  the  master  is' liable.  That  lia- 
bility arises  out  of  the  relation  of  master 
and  servant  But  what  is  the  relation  be- 
tween the  servant  of  that  master  and  a 
third  person  who  furnishes  him  the  imple- 
ments or  rents  him  the  premises  in  which  to 
carry  on  his  business?  £jven  if  there  should 
be  a  defect  rendering  the  implement  or  the 
place  unsafe,  is  the  third  person  liable  to 
the  servant?     Without  pausing  to  answer 


that  question,  we  come  to  the  one  In  this 
case:  Suppose  there  was  a  defect  in  the 
premises  furnished  which  rendered  it  un- 
safe, but  not  BO  dangerous  but  that  it  could 
be  used  with  reasonable  safety  if  ordinary 
care  was  exercised  by  the  master  to  protect 
his  servant,  but  the  master  failed  to  exer- 
cise ordinary  care,  and  through  his  negli- 
gence his  servant  was  injured,  Is  the  third 
person  liable?  We  do  not  understand  that 
counsel  for  the  plaintiff  rest  the  claim  of  the 
liability  of  the  Iron  Mountain  Company  for 
the  negligence  of  the  Missouri  Pacific  on  the 
law  of  master  and  servant  or  principal  and 
agent,  but  they  limit  their  contention  to  the 
law  that  is  supposed  to  apply  to  railroad 
companies  in  particular  in  like  circumstan- 
ces, and  the  proposition  is  reduced  to  this: 
Where  one  raUroad  company  permits  anoth- 
er to  run  trains  over  Its  road.  It  is  liable 
for  the  negligence  of  that  other  in  so  doing. 
To  some  extent  there  is  authority  for  that 
proposition,  but  within  limits.  In  Thomp- 
son on  Negligence,  f  585,  after  discussing 
the  question  of  the  liability  of  a  lessor  for 
the  negligence  of  a  lessee,  the  author  says: 
"But  this  principle  has  no  application  to  the 
case  of  leases  made  by  railway  companies 
and  other  corporations  having  public  dtitles 
to  perform,  without  the  consent  of  the  Leg- 
islature. In  such  cases  the  law  does  not  al- 
low a  corporation  to  cast  off  its  public  du- 
ties without  the  consent  of  the  state  and 
devolve  them  on  another;  and,  if  it  attempts 
to  do  BO,  the  law  treats  such  attempt  as  a 
mere  nullity,  and  holds  It  liable  for  the  torts 
of  Its  lessee  in  operating  its  road,  exactly 
as  though  the  lease  had  not  been  made,  or 
as  though  the  relation  of  principal  and  agent 
existed  between  the  lessor  and  the  lessee." 
In  that  statement  of  the  law  is  comprised 
the  whole  doctrine,  and  the  reason  for  it, 
that  a  railroad  company  is  held  to  a  differ- 
ent account  for  Its  conduct  In  such  case  from 
concerns  engaged  in  ordinary  business, 
where  the  law  of  principal  and  agent  or  mas- 
ter and  servant  applies.  Elliott  on  Bail- 
roads,  SS  467  et  seq.,  discusses  the  same 
subject  with  elaboration  under  the  captions 
of  authorized,  unauthorized,  and  fraudulent 
leases  of  one  railroad  company  to  another, 
and  of  one  company  permitting  another  to 
make  a  joint  use  of  its  track,  and  the  same 
principle  as  above  quoted  is  recognized. 
That  principle  is  this:  It  is  not  every  use 
that  a  railroad  company  may  permit  another 
to  make  of  its  track  that  will  render  It  lia- 
ble for  the  act  of  the  other  company,  but 
only  an  unauthorized  use  involving  an  abuse 
or  a  misuse  uf  its  frauchise.  A  railroad 
company  which  holds  a  franchise  from  the 
state  Is  under  obligation  to  the  state  to  use 
that  franchise,  and  is  liable  for  its  misuse, 
even  if  the  misuse  is  the  act  of  another 
company  by  its  leave,  unless  the  same  high 
authority  which  granted  the  franchise  grants 
also  the  right  to  assign  or  lease  it.  In 
Moorshead  v.  Railway,  203  Mo.  121,  96  S.  W. 
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261,  100  S.  w:  611,  this  court  held  that  a 
street  railroad  company  which  was  author- 
ized by  an  act  of  the  General  Assembly  to 
lease  Its  road  to  another  corporation  was 
not  liable  for  the  negligent  acts  of  that  cor- 
poration In  operating  the  road.  In  that  case 
there  was  no  question  of  fraud,  nor  in  the 
act  of  the  General  Assembly  was  there  any- 
thing to  Indicate  that  It  was  intended  to 
hold  the  lessor  company  liable  for  the  acts 
of  the  lessee. 

In  the  case  at  bar  we  have  no  lease  to 
consider,  and  we  really  do  not  know  by  what 
authority  the  Missouri  Pacific  Company  was 
using  the  track,  for  the  plaintiff  offered  no 
proof  on  that  point,  and  the  defendant  was 
not  allowed  to  make  proof.  So  far  as  the 
petition  Informs  us,  this  was  the  only  time 
the  Missouri  Pacific  ever  ran  its  train  over 
this  track,  although  the  evidence  showed 
that  it  had  been  doing  so  every  day  for  at 
least  18  months  before  the  accident  But 
the  plaintiff  did  not  undertake  to  show  by 
what  authority  the  Missouri  Pacific  was  so 
using  the  tracl^  and  when  the  defendant  of- 
fered to  prove  what  the  arrangement  be- 
tween the  two  companies  was  under  which 
the  track  was  so  used  the  testimony  was, 
on  the  plaintiff's  objection,  excluded,  on  the 
ground  that  it  was  Immaterial,  the  court 
saying  it  made  no  difference  what  the  ar- 
rangement was.  Under  that  ruling  the  Iron 
Mountain  would  be  liable  for  the  act  of  the 
Missouri  Pacific,  even  if  the  latter  was  a 
trespasser  on  Its  track. 

Elliott  on  Railroads,  vol.  2,  f  477,  says: 
"It  is  held  by  the  Supreme  Court  of  the  Unit- 
ed States  that  a  railroad  company  which 
permits  another  to  make  a  Joint  use  of  its 
track  is  liable  to  a  person  injured  by  the 
negligence  of  the  company  to  which  the  per- 
mission is  granted."  The  learned  .text-writ- 
er Is  not  entirely  in  accord  with  that  doc- 
trine, but  he  says  the  weight  of  authority 
seems  to  be  that  way.  In  a  note  to  the  text 
the  case  cited  as  deciding  that  point  Is  Bail- 
road  y.  Barron,  72  U.  S.  90,  18  I..  Ed.  591. 
But  the  facts  of  that  case  presented  a  very 
different  question  from  that  which  arises  on 
the  facts  in  this  case.  In  that  case  the  per- 
son Injured  was  a  passenger  In  a  train  that 
was  ovmed  and  being  operated  by  the  de- 
fendant railroad  company  that  owned  the 
track,  and  the  accident  was  caused  by  the 
train  being  run  into  and  crushed  by  an  ex- 
press train  belonging  to  another  railroad 
company  which  was  using  the  track  by  per- 
mission of  the  defendant  company.  The 
theory  of  that  case  is  that  the  railroad  com- 
pany which  owned  the  track  was  not  taking 
proper  care  of  Its  own  passengers  when  it 
permitted  another  train  not  nnder  Its  own 
management  to  tntrnde.  That  case  Is  prob- 
ably responsible  for  much  that  has  been 
written  on  that  subject,  but  when  read  in 
the  light  of  its  own  facts  it  does  not  Justify 
all  tliat  has  b(«n  written;   It  does  not,  at 


least.  Justify  the  conclusion  that  respondoat 
in  this  case  draws  from  It 

Bennett  v.  R.  B.,  102  U.  8.  677,  26  L.  Ed. 
235,  Is  also  cited,  bat  that  does  not  bear  on 
the  question  before  as.  The  railroad  com- 
pany was  held  liable  in  that  case,  not  on  any 
rule  of  law  applicable  particularly  to  rail- 
road companies,  bnt  on  the  general  principle 
that  any  one  who  owns  land  and  Induces 
others  to  come  upon  It  for  a  lawful  purpose 
is  liable  to  them  In  damagres  resulting  from 
an  unsafe  condition  of  the  premises.  If  he 
negligently  suffered  the  dangerous  condition 
to  remain  after  he  had  notice  of  It  and  gave 
the-public  no  warning.  In  that  case  the  rail- 
road company  owned  and  maintained  a 
wharf  connecting  Its  railroad  depot  with  a 
steamboat  landing,  and  a  passageway  was 
built  by  the  railroad  company  to  enable  per- 
sons passing  from  the  depot  to  the  steam- 
boat There  was  a  hatchway  on  the  prem- 
ises, though  not  in  the  walkway,  that  was 
designed  for  foot  passengers.  Plaintiff  In 
the  night  attempted  to  go  to  the  steamboat 
landing,  but  the  light  which  he  carried  was 
blown  out  by  the  wind,  and  in  the  darkness 
he  lost  his  way  and  fell  Into  one  of  the 
hatch  holds. 

We  do  not  discover  In  any  of  the  other 
cases  cited  by  the  counsel  for  respondent 
anything  In  conflict  with  the  principle  we 
have  above  stated.  Cases  there  are  which 
hold  that  a  railroad  company  is  liable  to  its 
own  employ^  or  Its  own  passenger  for  an 
Injury  resulting  from  a  condition  which  it 
permitted  another  to  make  and  over  which 
It  had  control,  rendering  the  mnnlng  of 
trains  on  Its  road  more  dangerous.  The  law 
for  SBch  cases  Is  found  either  in  the  law  of 
master  and  servant  or  in  the  law  of  carrier 
and  passenger.  But  In  this  case  there  has 
been  no  Injury  to  a  servant  or  a  passenger 
of  the  defendant,  the  Iron  Mountain  Com- 
pany. 

When  a  railroad  cMupany  is  sued  for  an 
injury  alleged  to  have  been  inflicted  through 
the  negligence  of  another  company  operating 
a  train  on  its  road,  the  burden  of  proof  may 
be  on  the  company  that  owns  the  road  to 
show  its  lawful  right  to  allow  the  other 
company  to  use  Its  track,  as  in  the  Moors- 
head  Case  above  referred  to;  bnt  when  In 
such  case  the  plaintiff  does  not  show  by 
what  authority  the  other  company  was  using 
the  road,  and  will  not  allow  the  defend- 
ant to  show  it  we  have  no  right  to  assume 
that  the  use  permitted  was  In  violation  of 
law  or  under  conditions  that  rendo^d  the 
owner  of  the  track  liable  for  the  torts  of  the 
user. 

If  a  flood  following  an  extraordinary  rain- 
storm should  wash  away  a  bridge  or  other- 
wise render  a  railroad  temporarily  onflt  for 
travel  and  its  trains  should  be  delayed.  If  an- 
other railroad  company,  in  view  of  the  dis- 
tress, should  permit  one  of  the  delayed  trains 
to  pass  over  Its  tradu  In  furtherance  of  Its 
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joamey,  and  If  a  passenger  on  sncb  train 
shonld  be  Injured  through  the  negligent 
management  of  the  train  by  its  own  train 
crew,  there  would  be  neither  law  oor  reason 
nor  common  Justice  in  saying  that  the  rail- 
road company  that  owned  the  track  was  lia- 
ble merely  because  it  suffered  the  other  com- 
pany to  pass  Its  train  over  the  track. 

Under  the  facts  of  this  case,  we  hold  that, 
if  the  plaintiff  was  injured  through  the  negli- 
gence of  the  Missouri  Pacific  Company,  the 
Iron  Mountain  Company  is  not  liable  al- 
though the  Missouri  Pacific  was  at  the  time 
using  the  Iron  Mountain  track.  If  the  Iron 
Mountain  Company  la  held  liable  in  this  case, 
it  must  be  because  of  its  own  negligence. 

(2)  This  brings  us  to  the  consideration  of 
the  second  question  abore  propounded,  to  wit, 
if  the  Injury  was  caused  by  a  defect  in  the 
track,  and  that  defect  was  caused  by  the  im- 
pending wire  is  the  Iron  Mountain  Company 
liable?  The  petition  charges  the  defendant, 
the  Iron  Mountain  Company,  with  negligence 
in  three  particulars,  viz. :  First,  it  says  that 
it  was  its  duty  to  have  maintained  the  wire 
at  a  height  of  not  less  than  22  feet ;  second, 
that  It  was  Its  duty  to  have  warned  the  em- 
ployes of  the  Missouri  Pacific  of  the  danger- 
ous condition  of  the  wire;  third  (and  it  Is 
the  main  charge),  that  the  defendant  permit- 
ted the  street  car  company  to  maintain  the 
wire  at  the  alleged  unsafe  elevation. 

When  the  plaintiff  alleged  in  Ills  petition 
tliat  the  defendant  should  have  maintained 
the  wire  at  the  height  of  22  feet,  he  doubt- 
less bad  In  mind  tlie  statute,  section  1179, 
Rer.  St.  189»  (Ann.  St  1906,  p.  995),  which 
Is  in  these  words:  "AH  street  railway  com- 
panies or  corporations  operating  cars  by  elec- 
tricity, or  by  overhead  wires,  shall  construct 
and  maintain  its  wires  at  a  height  of  not 
less  than  twenty-two  feet  abore  the  top  of 
the  rail  of  the  railroad  track  crossed  by  such 
street  railway*  company,  and  the  wires  of 
snch  street  railway  company  shall  be  guard- 
ed, or  provided  with  fenders  or  guard  wires, 
BO  as  to  prevent  the  same  from  coming  in 
contact  with  the  cars,  track  or  telegraph  line 
along  the  track  of  such  railroad  company." 
But  the  plaintiff,  doubtless  understanding  the 
section,  as  its  language  indicates,  to  be  a  law 
for  the  conduct  of  street  railroads,  did  not 
ask  that  the  cause  be  submitted  to  the  Jury 
on  the  theory  that  the  defendant  was  guilty 
of  negligence  as  for  not  conforming  to  the  re- 
quirements of  that  section,  but  the  Instruc- 
tions asked  by  the  plaintiff  and  given  were 
solely  on  the  theory  that  the  trolley  wire 
"was  suspended  over  said  railroad  so  low  as 
to  endanger  the  plaintiff  In  passing  under  the 
same  while  standing  in  the  usual  and  cus- 
tomary position  on  top  of  said  train."  Those 
words  tendered  an  issue  of  fact  which  was 
not  answered  by  the  statute.  As  a  matter 
of  fact,  the  wire  may  have  been  reasonably 
high  for  the  usual  business  of  the  defendant 
though  less  than  22  feet,  and  tliat  is  the  the- 


ory on  which  the  plaintiff  asked  to  go  to  the 
Jury.  The  defendant  was  not  negligent  on 
the  ground  that  the  wire  was  not  22  feet 
high. 

The  next  proposition  announced  In  plain- 
tiff's petition  is  that,  because  the  wire  was 
suspended  only  19  feet  5  inches  above  the 
track,  the  duty  devolved  on  the  Iron  Moun- 
tain Company  to  give  the  employes  of  the 
Missouri  Pacific  Company  warning  to  look 
out  for  the  danger.  That  proposition  does  not 
seem  to  be  seriously  urged,  and  we  know  of 
no  theory  of  law  on  which  it  could  be  sus- 
tained. 

PlaintlfTs  last  charge  of  negligence  is  that 
the  Iron  Mountain  Company  permitted  the 
street  car  company  to  maintain  the  wire  at 
the  alleged  unsafe  height  The  petition  no- 
where charges  that  the  Iron  Mountain  Com- 
pany maintained  the  wire,  or  that  the  street 
railroad  company  derived  its  authority  from 
the  Iron  Mountain  Company  to  erect  and 
maintain  it  or  that  the  Iron  Motmtain  Com- 
pany had  any  control  over  the  street  rail- 
road company,  but  the  whole  charge  is  com- 
passed, somewhat  vaguely,  in  the  assertion 
that  the  Iron  Mountain  Company  permitted 
the  street  railroad  company  to  do  the  thing 
complained  of. 

We  do  not  find  in  any  of  the  many  cases 
cited  by  respondent  in  his  brief  one  answer- 
ing the  vital  question  in  this  case.  In  his 
brief  respondent  assumes  that  appellant  liad 
control  of  the  wire,  because  he  says  it  was 
on  appellant's  right  of  way.  If  tliat  were 
so,  and  if  the  wire  was  so  low  that  It  ren- 
dered the  passage  of  trains  under  it  unsafe 
for  the  men  operating  the  trains  with  reason- 
able care,  we  would  have  a  very  different 
case  to  decide.  A  railroad  company  has  con- 
trol of  its  right  of  way  through  the  country, 
and  has  the  right  to  keep  any  one  off  who 
erects  or  attempts  to  erect  a  structure  dan- 
gerous to  the  operation  of  Its  trains,  and 
has  the  right  to  remove  offensive  structures. 
But  this  trolley  wire  was  not  on  premises 
that  the  railroad  company  controlled ;  it  was 
on  a  public  street  which  was  in  the  control 
of  the  city.  The  street  car  company  was 
there  presumably  by  the  same  authority  that 
the  railroad  company  was,  and  with  as  much 
right  If  either  was  doing  wrong  to  the  in- 
Jury  of  the  other,  an  appeal  to  the  city  au- 
thorities or  to  the  courts  was  the  only  means 
of  redress.  If  a  corporation  using  electric 
wires  should  stretch  a  wire  across  a  railroad 
company's  right  of  way  in  the  country  at  an 
elevation  that  rendered  it  dangerous  to  per- 
sons on  trains  of  the  railroad  company,  the 
latter  would  have  a  right,  after  reasonable 
notice  to  the  offending  company,  to  cut  down 
the  poles  and  remove  the  wire,  and  so  it 
would  anywhere  where  the  railroad  company 
had  full  control  of  Its  right  of  way.  But  a 
railroad  company  lays  its  tracks  in  a  public 
street  only  by  permission,  and  its  use  of  the 
street  even  that  part  which  its  trac^  actual- 
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ly  cover,  does  not  belong  to  the  railroad  com- 
pany,  and  Is  not  under  Its  ezduslye  control. 
The  portion  of  the  street  occupied  by  the  de- 
fendant's railroad  was,  In  a  limited  sense.  Its 
right  of  way,  and  so  the  portion  occupied  by 
the  street  railroad  company  was  its  right  of 
way,  and  the  point  where  their  respective 
tracks  actually  crossed  each  other  belonged 
as  much  to  one  as  It  did  to  the  other,  and  It 
belonged  to  neither  nor  to  both  exclusively. 
If  this  trolley  wire  had  crossed  the  defend- 
ant's right  of  way  at  a  point  where  the  de- 
fendant had  control,  It  might  with  propriety 
be  said  that  the  defendant  permitted  the 
street  car  company  to  maintain  It;  bnt  that 
was  not  the  fact;  It  crossed  defendant's 
track  In  a  public  street  where  the  defendant 
could  neither  refuse  to  allow  It  to  cross  or 
permit  It  to  do  so. 

There  was  some  effort  made  to  show  that 
the  defendant  company  erected  the  wire,  but 
that  effort  went  no  farther  than  to  show  that 
the  railroad  company  which  formerly  owned 
the  track  furnished  the  street  railroad  com- 
pany the  poles  on  which  to  elevate  the  wire 
at  that  point  higher  than  it  had  been  origi- 
nally. The  street  railroad  company  erected 
the  wire,  and  there  was  no  suggestion  that 
the  poles  were  not  tall  enough  to  have  al- 
lowed the  wire  to  have  been  raised  higher. 
Besides,  that  was  not  really  a  question  in 
the  case;  the  petition  did  not  state  that  the 
defendant  company  had  erected  the  wire, 
but  the  charge  was  that  it  had  permitted  the 
street  railroad  company  to  do  the  thing  com- 
plained of. 

We  therefore  hold  that  there  was  no  evi- 
dence to  sustain  the  charge'  that  defendant 
permitted  the  wire  to  be  maintained. 

8.  Perhaps  it  may  be  said  that  there  was 
evidence  tending  to  show  that  the  wire  at  the 
height  it  was  maintained  was  not  reasonably 
safe.  The  wire  was  not  22  feet  high,  as  the 
statute  above  mentioned  requires,  but  this 
suit  is  not  under  that  statute.  If  plaintiff 
had  sued  the  street  railroad  company  for  the 
Injury,  there  is  authority  for  saying  that  it 
would  have  been  liable  under  the  statute. 
Smedley  v.  St  L.  &  Sub.  Ry.  Co.,  118  Mo. 
App.  103,  93  S.  W.  295.  A  wire  may  be  at 
a  height  which  under  the  circumstances  of 
the  case  is  reasonably  safe  for  trains  pass- 
ing under  it  although  not  22  feet  high.  We 
are  not  now  speaking  of  a  case  in  a  suit 
against  a  street  railroad  company  founded 
on  that  statute,  but  we  confine  what  we  say 
to  the  case  at  bar.  Plaintiff  seems  to  have 
assumed  that  the  height  required  by  the 
statute  was  the  standard,  and  because  this 
wire  was  not  up  to  that  standard  it  was  dan- 
gerous; but  that  cannot  be  assumed  under 
the  petition  in  this  case.  The  charge  in  the 
petition  isi  that  it  was  maintained  at  an  ele- 
vation too  low  to  be  reasonably  safe  when 
used  with  ordinary  care.  That  is  a  question 
of  fact  Plaintiff  contented  himself  with 
showing  that  the  height  of  the  wire  was  19 
feet  6  inches,  and  that  he  was  struck  by  It 


on  the  neck  as,  the  car  on  wbidi  be  was 
standing  passed  under  It  But  the  plaintiff's 
evidence  also  showed  that  the  car  in  ques- 
tion was  unusually  tall,  2  to  2%  feet  taller 
than  the  ordinary,  and  that  be  was  an  unu- 
sually tall  man,  6  feet  2  Inches  In  height 
The  conductor  of  the  train  standing  on  the 
same  car  near  the  plaintiff  passed  safely  un- 
der the  wire.  Plaintiff's  testimony  also 
showed  that  for  at  least  18  months  he  bad 
been  passing  under  this  wire  on  freight 
trains  at  least  once'  a  day  and  sometimes 
oftener,  sometimes  standing  on  box  cars, 
more  frequently  on  flat  cars,  and  was  never 
hurt.  If  the  mere  fact  that  the  plaintiff  got 
hurt  while  standing  at  his  full  height  on  an 
unusually  tall  car  can  be  said  to  be  evidence 
tending  to  show  that  the  wire  was  not  at  a 
reasonably  safe  height  for  men  passing  onder 
it,  observing  ordinary  care,  the  fact  that 
trains  of  this  kind  had  been  passing  under 
it  In  safety  for  at  least  18  months  would 
seem  to  put  the  question  at  rest  Bat  we  do 
not  say  that  if  that  had  been  the  only  ques- 
tion In  the  case  the  court  erred  in  submitting 
It  to  the  Jury. 

4.  We  think  the  evidence  conclusively 
shows  that  It  was  the  plaintiff's  own  negli- 
gence that  caused  the  accident  He  was  as 
familiar  as  one  could  be  with  the  premises. 
He  knew  that  the  wire  was  there;  he  passed 
under  It  on  an  average  of  at  least  once  a 
day,  sometimes  several  times  In  a  day,  for 
a  period  of  at  least  18  months.  Sometimes  he 
passed  under  the  wire  standing  on  the  top  of 
box  cars,  more  frequently  on  flat  cars,  but 
often  enough  to  have  given  him  full  knowl- 
edge of  the  situation.  He  was  an  experienced 
brakeman,  and  knew  the  class  and  character 
of  freight  cars.  This  was  a  car  of  unusual 
height  which  fact  was  plain  to  view;  he 
climbed  on  It  from  the  ground  to  the  top,  and 
he  could  not  have  failed  to  have  noticed  its 
unusual  height  if  he'  had  paid  any  attention 
to  it  But  unfortunately  for  h'lm,  for  the  mo- 
ment he  was  unmindful  of  the  situation.  In 
charging  negligence  against  the  Missouri  Pa- 
cific, he  says  in  his  petition,  in  effect  that 
the  danger  was  so  apparent  that  the  servants 
of  the  Missouri  Pacific  In  charge  of  that 
train  were  negligent  in  not  observing  It  and 
warning  him  of  the  danger.  If  they  could 
see,  why  could  not  'be7  He  had  as  fair  a 
view  of  the  situation  as  any  of  his  fellow 
servants. 

We  hold  that  there  was  no  evidence  tend- 
ing to  sustain  the-  charge  that  the  defendant 
the  Iron  Mountain  Comptany,  permitted  the 
street  railroad  company  to  maintain  the  wire, 
or  that  the  Iron  Mountain  Company  was  re- 
sponsible for  the  height  at  which  the  wlr« 
was  maintained;  and  we  also  hold  that  the 
Iron  Mountain  Company  is  not  liable  under 
the  pleadings  and  evidence  In  this  case  for 
the  negligence  of  the  Missouri  Pacific  Com- 
pany, if  there  was  such  negligence;  and  we 
further  hold  that  the  plaintiff's  own  evidence 
shows  that  the  accident  rebolted  from  tils 
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own  negllgeoce  In  falling  to  notice  the  wire 
as  he  was  passing  under  It 

After  what  Is  above  said.  It  la  unnecessary 
to  discuss  the  Instructions. 

Tlie  Judgment  Is  reversed. 

T.A  MM,  P.  J.,  concurs  In  paragraphs  1,  2, 
and  3,  and  In  the  result,  but  dissents  from 
paragraph  4,  which  holds  as  a  matter  of  law 
that  plaintiff  was  guilty  of  negligence. 
WOODSON,  J.,  concurs  in  paragraph  1,  and 
in  first  subdivision  of  paragraph  2,  and  In 
the  result  in  the  second  subdivision  of  para- 
graph 2,  expresses  no  opinion  as  to  para- 
graph 3,  and  concurs  in  the  result,  but  dis- 
sents from  paragraph  4.  GRAVES,  J.,  not 
sitting,  having  been  of  counsel. 


HANKS  v.  HANKS. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
March  31,  1900.) 

1.  Courts  f|  231*)— Scpbeme  Court— Juris- 
DicTTON— Constitutional  Question— Time 
OF  Raising. 

In  a  divorce  action,  where  the  answer  alleg- 
ed as  a  defense  an  Iowa  judgment  granting  de- 
fendant a  divorce  from  plaintiff,  and  the  reply 
alleged  that  the  judgment  was  void  as  contraven- 
ing state  and  federal  constitutional  provisions 
stated,  the  constitntional  question  was  duly 
raised  so  as  to  give  the  Supreme  Court  jurisdic- 
tion, as  it  could  not  be  raised  earlier  than  the 
reply. 

\Ed.  Note.— For  other  cases,  see  Oonrts,  Cent 
Dig.  I  658;   Dec  Dig.  |  231.*] 

2.  Afpeai,  and  Bkkob  (S  511*)— Abstbaot^ 
SuFFiciENCT— Bill  o?  Exceptions. 

Where  the  abstract  contained  what  pur- 
ported to  be  a  bill  of  exceptions,  but  did  not 
show  that  the  bill  of  exceptions  was  actually 
filed,  or  contained  any  record  entry  of  the  filing, 
the  abstract  was  insufficient  to  permit  consid- 
eration of  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2319 ;  Dec  Dig.  i  511.*] 

S.  Appeal  and  E^bob  ({  511*)- Abstract- 
Recitals  —  Recitals  in  Bill  or  Excep- 
noNB. 

That  a  bill  of  exceptions  was  made  a  part 
of  the  record  must  be  shown  by  the  record  en- 
try, and  cannot  be  shown  by  recitals  in  the  bill 
itself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2319;  Dec.  Dig.  f  511.*] 

4.  Appeal  and  Ebbob  ({{  529,  534*)— Record 
— Mattebs  Included — Judgment  and  Ob- 
deb  of  Appeal. 

Neither  the  judgment  nor  the  order  grant- 
ing the  appeal  belong  in  the  bill  of  exceptions, 
they  being  part  of  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  J  2389;  Dec.  Dig.  H  520, 
034.*] 

5.  Appeal  and  Bbbob  (S  554*)— Rbcobd— Bill 
OF  Exckftions— Effect  of  Absence— Dis- 
missal. 

On  appeal  on  a  short  transcript,  where  the 
certified  copy  of  the  judgment  and  order  of  ap- 
peal Is  on  file  and  all  the  pleadings  are  proper- 
ly abstracted,  the  appeal. will  not  be  dismissed 
because  the  abstract  does  not  contain  a  sufficient 


bill  of  exceptions,  but  Judgment  will, be  reversed 
or  affirmed  on  the  pleadings  and  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2472;  Dec.  Dig.  f  564.*] 

6.  Pleading  (i  310*)— ExHinrrs  Annexed  to 
Answer- E^fFECT. 

Where  the  answer  in  a  divorce  action  plead- 
ed  an  Iowa  judgment  of  divorce  previously 
granted  defendant,  and  averred  that  copies  of 
such  proceedings  were  attached  as  "Exhibit  A" 
and  made  a  part  of  the  answer,  the  exhibit  was 
not  thereby  made  a  part  of  the  answer,  and 
could  not  be  considerea  as  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  044;    Dec.  Dig.  f  310.*] 

7.  Appeal  and  ESrrob  (§  554*)— Recobd— Box 
OF  Exceptions— Effect  of  Absence. 

Where  the  record  does  not  contain  a  suffi- 
cient bill  of  exceptions,  the  judgment  will  be 
affirmed  if  it  is  proper  nnder  the  pleadings. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2472;   Dec  Dig.  |  554.*] 

8.  Appeal  and  Ebbob  (I  907*)— Review— Pbe- 

SUMPTIONB — CONFOBMITY     OF     JUDGMENT    TO 

Pleadings. 

Where,  in  a  divorce  action,  the  answer  al- 
leged a  pnor  judgment  of  divorce  granted  de- 
fendant in  Iowa,  and  averred  that  plaintiff  here- 
in was  duly  and  legally  served  in  that  action, 
the  allegations  were  sufficient  to  sustain  the 
judgment  pleaded,  In  the  absence  of  a  bill  of  ex- 
ceptions showing  the  evidence,  as  It  will  be  pre- 
sumed that  the  evidence  supported  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3673;  Dec  Dig.  §  907.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  Q.  Park,  Judge. 

Action  by  Thomas  P.  Hanks  against  Mary 
E.  Hanks.  From  a  judgment  for  defend- 
ant, plalntifl  appeals.    Affirmed. 

H.  S.  Jnlian,  tor  appellant  BlUa  &  Cook 
(Clyde  Taylor,  of  counsel),  for  respondent 

GRAVES,  J.  The  plainUff  sued  the  de- 
fendant in  the  circuit  court  of  Jackson  coun- 
ty for  a  divorce,  on  the  alleged  grounds: 
(1)  That  she  bad  absented  herself  for  the 
space  of  one  whole  year  without  reasonable 
cause ;  (2)  that  she  had  been  guilty  of  adul- 
tery with  a  certain  named  indlTldual,  not 
necessary  here  to  state;  (3)  and  of  certain 
indignities  in  the  petition  deecribed. 

Defendant  filed  an  answer,  denominated 
an  "answer  in  abatement,"  in  which  she  de- 
nies the  scandalous  and  other  charges  of  the 
petition,  and  then  she  pleads  a  judgment  and 
decree  of  divorce  entered  and  made  by  the 
district  court  of  Polk  county,  Iowa,  on  May 
3,  1905,  whereby  she  was  divorced  from  the 
plaintiff.  This  decree  and  all  the  files  in  the 
case  duly  certified  according  to  the  act  of 
Congress  is  attached  to  the  answer  as  "Ex- 
hibit A,"  and,  in  the  language  of  the  an- 
swer, "is  hereby  made  a  part  of  tikis  plea 
in  abatement" 

The  reply  to  this  answer  reads: 

"The  plaintiff,  for  reply  to  the  averments 
of  defendant's  answer: 

"(1)  Denies  each  and  every  allegation 
therein  contained,  and  aska  for  Judgment  on 
his  petition. 
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"(2)  Plaintiff  further  states  that  defend- 
ant was  not  a  resident  of  the  state  of  Iowa, 
and  the  courts  of  that  state  never  had  Ju- 
risdiction over  either  plaintiff  or  defendant, 
but  that  both  were  residents  of  Jackson 
county,  Mo.,  and  defendant  was  simply  sent 
to  Iowa  for  the  purpose  of  trying  to  procure  a 
bogus  and  spurious  decree  of  divorce  against 
this  plaintiff. 

"(S)  Plaintiff  further  states  that  under 
section  2947,  Rev.  St  Mo.  1899  (Ann.  St  1906, 
p.  1699),  a  wife  divorced  from  her  husband 
for  his  fault  or  misconduct  retains  dower 
rights  in  all  property  of  the  husband,  and. 
If  this  alleged  Judgment  of  the  Iowa  court 
is  allowed  to  stand  and  bind  plaintiff,  It  is 
equivalent  to  a  Judgment  against  his  char- 
acter, also  a  Judgment  against  his  pre^erty, 
and  casts  a  cloud  upon  any  real  property  he 
may  have  possessed  at  the  time  said  Judg- 
ment was  rendered  or  hereafter  may  possess, 
without  personal  service,  and  without  a  day 
In  court,  which  would  be  a  violation  of  plain- 
tiff's rights  under  sections  10  and  80,  art  2, 
of  the  Constitution  of  Missouri  (Ann.  St  1906, 
pp.  132,  166),  also  of  bis  rights  under  the 
fifth  amendment,  and  section  1  of  the  four- 
teenth aihendment  to  the  Constitution  of  the 
United  States. 

"(4)  Plaintiff  further  states  that  said  al- 
leged decree  was  procured  by  fraud,  mis- 
representation, and  deceit  practiced  and 
wrought  (by  defendant  here  and  plaintiff 
there)  upon  said  Iowa  court,  In  this:  She 
bad  her  pretended  suit  instituted  by  M.  EL 
Hanks,  Plaintiff,  v.  T.  P.  Hanks,  Defendant 
and  got  an  order  of  publication  for  service 
In  the  same  initials,  when  she  well  knew  that 
her  Christian  name  was  Mary  and  his  Thom- 
as, and  that  they  were  known  and  called 
by  such  names;  and  plaintiff  charges  It  to 
be  a  fact  that  said  initials  were  used  as 
aforesaid,  instea'd  of  their  Christian  names, 
for  the  purpose  of  deceiving  the  court  and 
Its  officers,  and  also  for  the  purpose  of  mis- 
leading any  one  reading  said  notice,  and 
making  it  extremely  Improbable  that  any 
one  reading  said  notice  would  be  able  to 
detect  who  the  real  parties  to  said  suit  wer& 
And  plaintiff  says  that  on  account  of  said 
Mary  E.  Hanks  not  Instituting  said  suit  in 
the  real  names  of  the  parties,  that  said  court 
sever  got  nor  could  get  Jurisdiction  of  either 
party,  or  of  the  cause,  and  that  said  alleg- 
ed decree  is  spurious,  bogus,  and  should  be 
for  naught  held. 

"(5)  Plaintiff  further  says  that  said  alleg- 
ed Iowa  decree  can  have  no  extraterritorial 
effect  or  force,  and  cannot  bind  this  plain- 
tiff, that  he  has  never  been  subject  to  said 
court's  Jurisdiction,  nor  was  he  served  with 
actual  notice  to  appear  and  defend  said  suit, 
but  that  his  domicile  has  been  In  Jackson 
county.  Mo.,  where  plaintiff  and  defendant 
were  married  and  lived  during  the  entire 
term  of  their  married  life." 

In  the  record  before  us  there  are  two  pre- 
liminary  matters   to   determine   before  we 


reach  the  merits  of  this  case:  Flrat,  baw 
this  court  Jurisdiction?  Secondly,  have  wa 
before  us  such  an  abstract  of  record  as,  un- 
der our  rule,  permits  us  to  examine  into  the 
merits  of  the  cause?  The  latter  inquiry  is 
raised  by  counsel,  the  former  we  raise  our- 
selves, for.  If  we  have  no  Jurisdiction,  we 
shall  so  determine,  but  leave  untouched  all 
other  matters. 

1.  As  to  our  Jurisdiction,  it  occurs  to  us 
that  constitutional  questions  are  properly 
and  timely  raised  in  the  third  paragraph  of 
the  reply.  The  effect  of  this  pleading  is  to 
aver  that  the  Judgment  of  the  Iowa  court 
upon  service  by  publication  was  void,  be- 
cause violative  of  the  constitutional  provi- 
sions, both  state  and  federal,  therein  specif- 
ically named.  Whether  there  is  merit  in 
the  question  raised  is  for  us  to  determine, 
but,  being  timely  raised,  it  is  sufficient  to 
give  us  Jurisdiction.  The  invalidity  of  this 
Iowa  decree  could  not  have  been  raised  ear- 
Uer  than  in  the  reply,  for  it  appears  for 
the  first  time  in  the  answer.  As  was  well 
said  by  Lamm,  J.,  in  Lohmeyer  v.  St  Louis 
Cordage  Co.  (Mo.)  113  S.  W.,  loc.  cit  1110: 
"But  it  must  be  taken  as  settled  law  that  in 
so  grave  a  matter  as  a  constitutional  ques- 
tion it  should  be  lodged  in  the  case  at  the 
earliest  moment  that  good  pleading  and  or- 
derly procedure  will  admit  under  the  circum- 
stances of  the  given  case,  otherwise  it  will 
be  waived.  Barber  Asphalt  Oo.  t.  Ridge^ 
169  Mo.,  loc.  cit  387,  68  8.  W.  1043  et  seq. 
If  plaintiff  grounds  his  right  of  action  on  a 
statute  which  defendant  contends  is  uncon- 
stitutional, it  should  be  put  In  the  answer 
and  kept  alive.  If  the  defendant  grounds 
an  affirmative  defense  on  a  statute  that 
plaintiff  contends  has  a  like  vice,  it  would 
seem  he  should  plead  its  unconstltntlouality 
in  the  reply,  though  that  has  been  question- 
ed. Eirkwood  V.  Meramec  Highlands  Co., 
160  Mo.  Ill,  60  S.  W.  1072.  If  proper  to 
put  It  in  instructions,  It  Eihould  be  lodged 
there  and  the  ruling  of  the  court  invoked." 

Whether  the  doctrine  announced  by  Judge 
Lamm  is  in  conflict  with  the  case  he  cites — 
Kirkwood  V.  Meramec  Highlands  Co.,  160 
Mo.  Ill,  60  S.  W.  1072— may  be  del>atable, 
but  we  hardly  think  there  Is  serious  con- 
flict First,  in  the  Kirkwood  Case,  the  plead- 
er failed  to  point  his  finger  to  a  single  con- 
stitutional provision  which  was  violated  by 
the  law  pleaded.  The  language  used  was, 
"is  unconstitutional,  null,  and  void,  and  la 
no  law  of  the  state  of  Missouri  binding  up- 
on the  plaintiff."  Under  this  pleading  no  con- 
stitutional question  was  raised  in  the  plead- 
ings, for  we  have  always  held  that  the  plea 
must  point  to  the  portion  of  the  Ooustita- 
tlon  which  is  being  Invoked.  The  constitu- 
tional provision  not  being  properly  pleaded, 
and  the  instructions  not  presenting  such 
question.  Burgess,  J.,  rightfully  held  that 
the  question  was  not  in  the  case.  Some  of 
the  language  might  be  interpreted  to  mean 
that  such  question  could  not  be  raised  in  a 
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reply,  but  we  bardly  think  that  It  was  so 
Intended.  Then,  again,  we  can  Imagine  a 
caae  wherein,  although  a  constitutional  ques- 
tion was  properly  pleaded,  yet  the  further 
record  In  the  case  might  show  an  abandon- 
ment of  that  Issue,  and  such  may  have  been 
the  Klrkwood  Case,  although  It  does  not 
clearly  so  appear  from  the  opinion.  But  be 
this  as  It  may,  we  are  firmly  of  the  opinion 
that  a  constitutional  question  not  only  may, 
but  should,  appear  In  the  reply,  when  that 
is  the  first  time  and  place  for  it  to  be  lodg- 
ed, and  that  such  a  question  la  sufficiently 
lodged  In  the  pleadings  In  this  case  to  give 
this  court  Jurisdiction.  We  shall  therefore 
proceed  to  determine  the  case  here. 

2.  The  purported,  abstract  of  record  falls 
to  show  that  any  bill  of  exceptions  was  ever 
filed  in  the  cause.  Pages  1  to  14  thereof,  in- 
clusive, are  taken  up  with  the  pleadings 
which  we  have  hereinabove  outlined.  Then 
beginning  on  page  15^  and  ending  on  page 
28,  is  printed  what  purports  to  be  a  bill  of 
exceptions,  and  on  the  following,  but  un- 
numbered, page  is  an  index.  This  la  the 
whole  document  denominated  an  "abstract 
of  the  record."  Nowhere  is  it  stated  that 
the  bill  of  exceptions  was  actually  filed,  or 
any  record  entry  of  the  filing  thereof  made. 
In  this,  the  abstract  is  totally  insufficient, 
under  our  rule,  to  permit  us  to  examine  into 
the  exceptions  contained  in  the  bill  of  ex- 
ceptions. To  us  this  bill  of  receptions  must 
be  as  a  sealed  book.  This  court  has  been  so 
explicit  upon  this  point  that  even  the  way- 
faring need  not  be  misled  or  go  astray. 
Speaking  of  a  similar  situation  in  Harding 
v.  Bedoll,  202  Mo.,  lo&  dt  634,  100  S.  W. 
641,  we  said:  "Upon  this  point  the  abstract 
is  wholly  insufficient  A  bill  of  exception  is 
part  of  the  record  when  signed  by  the  trial 
judge  and  by  him  ordered  filed,  but  there 
should  be  a  record  entry  showing  the  filing 
thereof,  and  this  record  entry  should  be 
properly  abstracted  so  as  to  show  the  facts. 
That  the  bill  of  exceptions  has  been  made  a 
part  of  the  record  must  come  from  the  rec- 
ord proper,  and  not  from  the  recitals  in  the 
bin  Itself."  To  the  same  effect  are:  Pen- 
nowfsky  v.  Coever,  205  Mo.  135,  103  S.  W. 
642;  Hill  V.  Butler  Co.,  196  Mo.,  loc.  dt  611, 
94  S.  W.  518;  Blck  v.  Williams,  181  Mo.,  loc. 
cit.  627,  80  S.  W.  385;  Daggs  v.  Smith.  103 
Mo.,  loc.  cit.  490,  91  S.  W.  1043;  Hogan  v. 
Hinchey,  195  Mo.,  loc.  cit  633,  94  8.  W.  522. 

3.  By  defendant  we  are  asked  in  the  brief 
filed  to  dismiss  the  appeal.  This  we  cannot 
do.  There  are  before  ua,  and  properly  ab- 
stracted, all  the  pleadings  in  the  case.  The 
appeal  Is  taken  by  the  short  form,  from 
which  we  have  the  Judgment  and  the  order 
granting  the  appeal,  although  neither  is 
mentioned  In  the  abstract  of  record,  except 
In  the  purported  bill  of  exceptions,  and  this 
we  cannot  go  into  for  any  purpose.  Neithw 
the  Judgment  nor  the  order  granting  the  ap- 
peal has  any  place  In  a  bill  of  exceptions. 
They  belong  to  what  In  our  cases  Is  denom- 


inated the  record  proper.  But  in  our  recent 
cases  we  have  held  that  where  the  apipeal  is 
by  the  short  method,  and  a  certified  copy  of 
the  Judgment  and  order  of  appeal  Is  on  file 
with  our  clerk,  we  will  consider  such  instru- 
ments, and,  instead  of  dismissing  the  appeal, 
reverse  or  affirm  the  case,  as  may  be  indi- 
cated by  the  pleadings  and  the  Judgment. 
Coleman  v.  Roberts  (Mo.)  114  S.  W.  38; 
Booth  V.  Railroad  (not  yet  officially  r^)orted) 
117  S.  W.  1004;  Elliott  T.  Delaney  (not  yet 
offlicially  reported)  116  S.  W.  494. 

In  the  first  case,  supra,  we  examined  the 
pleadings  and  Judgment  and  affirmed  the 
Judgment.  In  the  latter  case,  supra,  we  ex- 
amined the  pleadings  and  Judgement,  but  re- 
versed and  remanded  the  case.  Under  these 
authorities  we  shall  not  dismiss  the  appeal, 
but  will  examine  the  pleadings  and  Judg- 
ment and  determine  the  status  of  defend- 
ant's Judgment  therefrom,  when  oonsldered 
with  the  applicable  law. 

4.  The  pleadings  are  stated  in  the  state- 
ment of  facts.  The  Judgment  as  certified  to 
this  court  reads:  "Now  on  this  day,  this 
cause  coming  on  regularly  tor  trial,  come 
the  parties  hereto  by  their  respective  attor- 
neys, and  this  cause  is  submitted  to  the 
court  upon  the  pleadings,  and  the  court, 
after  hearing  all  the  evidence  and  t>eing 
fully  advised  in  the  premises,  finds  that  the 
decree  of  divorce  granted  by  the  district 
court  of  the  state  of  Iowa,  in  and  for  the 
coimty  of  Polk,  to  the  defendant  herein,  la 
valid  and  binding  on  the  courts  of  this  state, 
and  is  a  bar  to  this  action.  Whereupon  the 
court  dismissed  this  suit.  Wherefore  it  is 
ordered  and  adjudged  by  the  court  that  the 
plaintiff  take  nothing  by  reason  of  this  suit, 
and  that  the  defendant  go  hence  without 
day,  and  recover  of  and  from  said  plaintiff 
all  costs  of  suit,  and  have  therefor  execu- 
tion." 

To  better  understand  the  issues  npon 
which  the  Judgment  was  entered,  it  is  well 
to  set  out  in  tvXl  that  part  of  the  answer 
pleading  the  Iowa  Judgment  It  reads: 
"That  this  defendant,  on,  to  wit,  the  17th 
day  of  April,  1905^  instituted  against  this 
plaintiff  a  suit  for  divorce  In  the  district 
court  of  the  state  of  Iowa,  within  and  for 
the  county  of  Polk,  therein — a  court  of  said 
state  of  Iowa  having  and  exercising  general 
common-law  Jurisdiction  at  and  within  said 
county  afid  having  Jurisdiction  to  try  and 
determine  suits  for  divorce — and  did  file  her 
petition  therein  alleging  due  and  legal 
grounds  therefor,  and  praying  to  be  divorced 
from  plaintiff;  that  thereafter  such  proceed- 
ings were  had  in  said  court  and  cause  that 
this  plaintiff  was  duly  and  legally  summoned 
as  defendant  therein,  and  on  the  3d  day  of 
May,  1006,  npon  trial  duly  and  legally  bad 
in  open  court  Judgment  and  decree  was  du- 
ly given  and  rendered  In  said  court  and 
cause  in  favor  of  this  defendant  (plaintiff 
there),  and  against  this  plaintiff  (defejulant 
there),  severing  and  annulling  the  bonds  of 
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matrimony  theretofore  existing  between 
plaintiff  and  defendant  (to  trhlch  reference 
to  made  to  the  itetltlon  filed  herein),  and 
divorcing  defendant  from  plaintiff.  That 
copies  of  proceedings  had  and  records  made 
In  said  salt  In  said  district  court,  duly  cer- 
tified according  to  the  act  of  Congress  of 
the  United  States  in  that  behalf  enacted,  are 
hereto  attached,  marked  'E2xhiblt  A,'  and 
hereby  made  a  part  of  this  plea  in  abate- 
ment Wherefore  defendant  prays  that  this 
cause  be  abated,  and  that  defendant  may  go 
hence  with  her  costs." 

It  will  be  noticed  that  the  answer  pleads 
in  appropriate  terms  the  Iowa  Judgment, 
and  then  It  winds  up  by  saying  that  copies 
of  all  the  proceedings  are  attached  as  "Ex- 
hibit A"  and  made  a  part  of  the  plea.  The 
answer  avers  that  the  defendant  in  the  Iowa 
suit  (plaintiff  herein)  "was  duly  and  legally 
served."  There  is  nothing  to  controvert  this 
allegation,  unless  it  could  be  said  that  the 
exhibits  attached  thereto  so  controverted  It 
But  can  we  consider  this  exhibit  as  a  part 
of  the  answer?  We  think  not  In  the  early 
case  of  Kern  v.  Insurance  Co.,  40  Mo.,  loc. 
clt  25,  where  a  like  question  came  up,  this 
court  said:  "It  is  true  that  the  plaintiff,  in 
declaring  upon  the  policy,  refers  to  it  as  be- 
ing attached  to  and  made  a  part  of  the  peti- 
tion. But  whatever  form  of  words  may  be 
used  in  referring  to  papers  which  are  to  be 
understood  as  mere  exhibits  in  the  cause, 
they  cannot  in  any  proper  sense  make  them 
parts  of  the  pleading.  Hadwin  v.  Home 
Mut  Ins.  Co.,  13  Mo.  478;  Curry  v.  Lackey, 
35  Mo.  392;  Baker  y.  Berry,  37  Mo.  306; 
Bowling  v.  McFarland,  38  Mo.  465."  It  will 
be  observed  that  in  that  case  the  pleader 
undertook  to  make  the  insurance  policy  a 
part  of  the  pleading  practically  In  the  same 
manner  as  the  pleader  In  this  case  tried  to 
make  Ebchibit  A  a  part  of  the  plea.  The 
Kern  Case,  supra,  has  met  with  frequent 
approvals  by  the  courts  of  this  state.  Reed 
Bros.  V.  Nicholson,  158  Mo.,  loc.  cit  631,  69 
S.  W.  977;  Pomeroy  v.  Fullerton,  113  Mo., 
loc.  clt  453,  21  S.  W.  19;  Pharls  v.  Surrett 
54  Mo.  App.,  loc.  dt  11;  State,  to  Use,  v. 
Samuels,  28  Mo.  App.,  loc.  cit  653.  In  the 
latter  case,  Rombauer,  J.,  said:  "The  exhib- 
it was  not  part  of  the  petition,  and  could  not 
be  made  such  by  any  statement  In  the  peti- 
tion to  that  effect  Kern  v.  Insurance  Co., 
40  Mo.  19,  25,  and  cases  cited.  This  Is  true 
even  of  an  instrument  forming  the  basis  of 
an  action  and  executed  by  the  adverse  party, 
and  a  fortiori  of  a  mere  memorandum  made 
by  the  plaintiff  himself,  as  this  exhibit  pur- 
ported to  be."  Along  the  same  lines  are  the 
cases  of  Vaughan  v.  Daniels,  96  Mo.  230,  11 
S.  W.  573;  Hickory  County  v.  Fugate,  143 
Mo.  71.  44  S.  W.  789.  And  such  seems  to  be 
the  rale  in  most  JurlsdictionB.  Ency.  of 
Plead.  &  Prac.  vol.  8^  p.  740. 

Eliminating  then,  as  we  must,  the  Exhibit 


A  from  the  answer,  how  does  ttie  Judgment 
entered  accord  with  the  pleadings?  If  It  1» 
such  a  Judgment  as  could  be  properly  en- 
tered on  the  pleadings,  we  should  affirm, 
for  the  alleged  errors  are  sealed  in  the  al- 
leged bill  of  exceptions.  Ttia  answer,  elim- 
inating the  exhibit  says  that  the  defendant 
in  the  Iowa  court  was  duly  and  legally  serv- 
ed with  process.  In  support  of  this  allega- 
tion there  might  have  been  a  Judgement  In- 
troduced showing  personal  service  in  Iowa. 
We  are  not  permitted  to  go  Into  the  evldraice 
to  see  what  in  fact  was  shown.  There 
might  have  been  evidence  introduced  fully 
Justifying  the  decree  entered.  Whether  or 
not  there  was  such  evidence,  the  plaintlfl 
by  reason  of  his  faulty  abstract  has  pre- 
cluded our  Investigation.  With  a  Judgment 
which  could  be  properly  entered  upon  the 
pleadings,  it  will  be  presumed  that  there  was 
evidence  to  support  It  In  the  absence  of  sucb 
evidence  in  this  court  as  in  the  case  at  bar. 

There  being  nothing  before  us  but  the 
pleadings  and  Judgment,  and  the  Judgment 
being  such  as  under  proper  evidence  might 
have  been  entered  nnder  the  pleadings,  we 
have  nothing  to  do  except  to  affirm  it,  and 
it  is  so  ordered.  And,  whilst  the  constitu- 
tional question  Is  sufficiently  raised  to  con- 
fer Jurisdiction,  the  remainder  of  the  rec- 
ord is  such  as  to  render  It  unnecessary  to 
pass  thereon. 

T/Ot  the'  Judgment  be  affirmed,  as  above 
stated.    All  concur. 


HUBBARD  et  al.  v.  SliAVENS  et  nx. 

(Supreme  Court  of  Missouri,   Division   No.  1. 

Feb.  25,  1009.     Rehearing  Denied 

March  31,  1909.) 

1.  Appbai.  and   BJbrob  ({  907*)  —  Rkoobd — 
OuissioN  ot  Evidence— Effect. 

Omission  of  the  evidence  from  an  appeal 
record  is  an  admission  tiiat  respondents  estab- 
lished every  part  of  their  case  by  competent  and 
safficient    proof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  3673,  3675;  Dec  Dig.  8 
907.*] 

Z  Ejecimbnt  (f  39*)  —  AHOixnT  Tbarsao- 

TIONS. 

Where  plaintiffs'  ancestor  and  his  estate 
received  the  purchase  price  for  tlie  land  in 
controversy  50  years  before,  plaintiffs  would 
not  1)6  permitted  to  recover  the  land  from  per- 
sons in  possession  having  an  equitable  title,  un- 
less such  result  was  required  by  the  sternest 
principles  of  plain  law,  the  rules  of  evidence 
after  such  lapse  of  time  being  relaxed  to  facili- 
tate the  establishment  of  defendant's  equitable 
defense. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Dec.  Dig.  g  39.*] 

8.  Appkai.  and  Ebbob  (}  GOl*)— Scopx  of  Rk- 
viEW— Exceptions  Not  Passed  oir  Below. 
Under  Rev.  St  1899.  t  864  (Ann.  St  1906, 
p.  808)  forbidding  the  Supreme  Court  to  con- 
sider on  appeal  any  exceptions  not  passed  on 
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below,  only  mich  exceptions  as  are  saved  in  the 
bill  will  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2300-2305;    Dea  Dig.  { 

4.  Appeai,  and  Ebbob  (|  601*)— Scope  of  Re- 
view—Skklbton  BiLi/— Motions  in  Abbest 
—New  Tbial. 
■  Under  a  skeleton  bill  of  ezce:ption8,  excep- 
tions saved  to  overruling  motions  in  arrest  and 
for  a  new  trial  are  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  230&-2306;  Dec.  Dig.  f 
60L»] 

6.  PiXADiNO  (8  426*)— Motion  to   Stbike— 
Deniai/— Waiveb. 

An  exception  to  the  denial  of  a  motion  to 
■trike  out  part  of  a  pleading  is  waived  by  plead- 
ing further. 

[Eid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  1426;   Dec.  Dig.  §  426.*} 

6.  PrxADiNG   (8   352*)— Motion   to   Stbikb— 
Deuubbeb. 

A  motion  to  strike  a  pleading  cannot  be 
considered  as  a  general  demurrer  thereto. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  8  1078 ;    Dec.  Dig.  |  362.*] 

7.  BzoEpnoNB,   Bnx  or  (8  63*)  —  Eqttitt 
Suits. 

In  an  equity  suit  as  a  general  rule,  the 
trial  court  cannot  be  compelled  to  allow  bills 
of  exceptions  that  do  not  preserve  the  evidence 
on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BUI  of,  Dec.  Dig.  8  63-*] 

8.  Appeal  and  Ebbob  (8. 685*)— Review— De- 
mand FOB  JuBT — Evidence. 

Where,  in  a  suit  to  recover  land,  defendant 

S leaded  an  equitable  counterclaim,  plaintiff's 
emand  for  a  jury  was  in  the  nature  of  a  chal- 
lenge to  the  jurisdiction  of  the  jtrial  judge  to 
try  the  case  on  the  facts,  and  hence  bis  refusal 
of  a  jury  was  reviewable  on  appeal  without 
the  evidence  being  in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  685.*] 

».  Action  (8  25*)— Natub*— Law  ob  BJquitt. 
Where,  in  a  suit  to  recover  land  at  law, 
defendants  pleaded  certain  equitable  matter,  the 
case  was  changed  from  law  to  equity,  if  the 
substantive  facts  as  pleaded  by  defendants  en- 
titled them  to  equitable  relief,  but,  if  not  the 
cause  continued  triable  at  law. 

[Bid.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  8  26.*] 

10.  Bjectuent  (8  28*)— Equitable  Defens- 
es-Estoppel  in  Pais  —  Affibmative  Re- 

UEF. 

In  proceedings  to  recover  land,  matter  con- 
stituting an  estoppel  in  pais  may  be  relied  on 
by  defendants  as  an  equitable  counterclaim  on 
which  to  base  a  prayer  for  affirmative  relief, 
though  it  is  also  a  sufficient  defense  at  law  to  a 
salt  in  ejectment 

[Ed.  Note.— For  other  cases,  see  Bjectment 
Dec.  Dig.  8  28.*] 

11.  DsTOPPEL  (8  101*)— Estoppel  in  Pai»— 
Cbeation  dr  Title. 

Since  the  bare  legal  title  may  be  substantial- 
ly defeated  by  an  estoppel  preventing  the  holder 
from  asserting  it  it  is  immaterial  that  a  title 
may  not  strictly  be  created  by  estoppel. 

TEd.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  8  293 ;   Dec  Dig.  8  ibl.*] 


12.  Fbauds,   Statute  of  (|  129*)— Convet- 
ANCE  OF  Land— Necessity  of  wbitino. 

An  estate  in  land  may  be  transferred  from 
one  to  another  without  writing,  by  a  verbal 
sale  accompanied  by  actual  possession. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  88  287-292;  Dec.  Dig.  8 
129.*] 

13.  Estoppel  (§  94*)— TBansfeb  of  Intebest 
in  Real  Estate. 

An  estate  in  land  may  be  transferred  by 
the  failure  of  the  owner  to  give  notice  of  his 
title  to  a  purchaser  under  circumstances  amount- 
ing to  fraud. 

[Ed.  Note.— For  other  cases,'  see  Estoppel, 
Cent  Dig.  8§  245-247, 276-284 ;  Dec.  Dig.  8  94.*  J 

14.  Equitt  (8  19*)— JuBisDionoN— TrrtE  to 
Land. 

Equity  has  jurisdiction  in  a  suit  by  which 
title  to  land  is  sought  to  be  divested  from  tbe 
holder  of  the  legal  title  and  vested  in  another 
because  of  matter  of  equitable  estoppel  in  pais. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  88  46,  47 ;   Dec.  Dig.  8  19.*] 

15.  Estoppel  (8  98*)— Pebsons  Affected  — 
Pbivibs  and  Heibs. 

An    estoppel    in    pais    enforceable    against 

plaintiffs'  ancestor  is  enforceable  against  plain'- 

tiffs  to  bar  their  claim  to  the  land  in  question. 

[Ed.   Note.— For   other   cases,    see   Estoppel, 

Cent  Dig.  8  290;   Dec.  Dig.  |  9a*] 

1&  Plkadino  (8  418*)— DEiniBBEB— Waives. 

By  answering  over,  plaintiffs  waived  their 
demurrer  to  defendant's  equitable  counterclaim, 
except  as  to  the  proposition  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
as  a  cross-petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  1403-1406;    Dec  Dig.  8  418.*] 

17.  Wills  (8  680*)— Life  Estates— Estate  of 
Husband. 

Where  the  whole  equitable  title  to  the  land 
in  controversy  passed  out  of  a  widow's  husband 
during  his  lifetime,  a  life  estate  in  tbe  land  was 
not  cast  on  her  by  his  will  bequeathing  to  her  a 
life  estate  in  all  his  property,  she  being  at  most 
only  entitled  to  dower. 

[Eid.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  8  660.*] 

18.  Pli^adino  (8  210*)— "Speakino  Demub- 

BEB." 

A  "speaking  demurrer,"  vis.,  one  that  al- 
leges affirmative  matter  which,  taken  with  the 
allegations  in  tbe  petition,  shows  that  no  cause 
of  action  is  pleaded,  does  not  exist  in  Missouri. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  8  210.* 

For  other  deflnitionB,  see  Words  and  Phrases, 
vol.  7,  p.  6664.] 

19.  Pleading  (8  310*)— Demuebeb— Exhibits, 

Exhibits  do  not  constitute  a  part  of  the 
petition  to  which  they  are  attached  for  the  pur- 
poses of  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  944;  Dec  Dig.  8  310.*] 

20.  Advebse  Possession  (8  13*)— Chabaoteb 
AND  Elekentb. 

Where,  in  a  suit  to  recover  land  against 
a  defendant  who  had  been  long  in  peaceable  and 
adverse  possession  under  an  equitable  title,  de- 
fendant pleaded  such  possession,  his  equitable 
title,  and  that  plaintiffs  were  estopped  to  deny 
such  claim,  defendant's  rights  were  not  barred 
by  limitations,  but  grew  stronger  instead  of 
staler  by  the  mere  lapse  of-  time. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  8  13.*1 


•7oT  other  cases  see  sam*  topio  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
117  S.W.-70 
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Appeal  from  Circuit  Court,  Bay  County; 
J.  W.  Alexander,  Judge. 

Action  by  Joseph  R.  Hubbard  and  others 
against  Luther  C.  Slavens  and  wife.  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
AflSrmed. 

English  &  English,  for  appellants,  ti.  H. 
Waters  and  Ll  C.  Slavens,  for  respondents. 

LAMM,  P.  J.  Plaintiffs,  Joseph  R.  and  El- 
len L.,  as  the  only  children  of  Chester  Hub- 
bard, deceased,  and  as  remaindermen  under 
his  will,  uniting  with  Ellen's  husband,  Hor- 
ace B.,  sued  defendants  (husband  and  wife) 
In  ejectment  In  the  Jackson  circuit  court  on 
October  26,  1905.  Defendants  answer  by 
way  of  a  general  denial,  by  way  of  the  SO- 
year  statute  of  limitations,  and  by  way  of 
an  equitable  defense,  upon  which  they  ask 
affirmative,  equitable  relief.  From  a  decree 
for  defendants,  plaintiffs  appeaL 

The  bill  of  exceptions,  containing  no  evi- 
dence, contents  itself,  first,  with  showing 
plaintiffs'  motion  to  strike  out  parts  of  the 
equitable  defense,  the  adverse  ruling  of  the 
court  thereon,  and  an  (Exception  saved;  sec- 
ond, plaintiffs'  motion  to  submit  the  cause 
to  a  Jury,  the  adverse  ruling  of  the  court, 
and  an  exception;  and,  third,  plaintiffs'  mo- 
tfons  for  a  new  trial  and  in  arrest,  the  ad- 
verse rulings  thereon,  and  exceptions. 

The  abstract  of  the  record  proper  shows 
the  petition,  the  answer  and  copies  of  Ex- 
hibits A,  B,  C,  and  D,  a  demurrer  to  the 
second  and  third  defenses,  the  order  of  the 
court  overruling  the  demurrer,  the  order  of 
the  court  overruling  the  motion  to  strike  out, 
the  reply,  the  decree,  the  affidavit  for  an 
appeal,  the  order  allowing  one,  and  the  rec- 
ord entry  showing  that  the  bill  of  exceptions 
was  settled,  allowed,  aligned,  and  filed. 

Points  made  seek  some  elaboration  of  the 
pleadings,  viz.: 

The  petition  charged  that  Chester  Hubbard 
died  in  1861,  seised  of  certain  real  estate  In 
Kansas  City,  Mo.  (describing  It);  that  he 
left  a  will  probated  in  Iowa  at  the  county  of 
bis  domicile  (also  in  Jackson  county.  Mo.,  In 
1865) ;  that  by  such  will  be  devised  to  Mary 
R.,  his  wife,  all  his  real  estate,  with  re- 
mainder over  to  plaintiffs,  his  children,  share 
and  share  alike ;  that  Mary  R.  died  in  Janu- 
ary, 1900;  and  that  her  life  estate  fell  in 
and  said  remaindermen  became  entitled  to 
possession.  Ouster  Is  laid  as  of  February 
1,  1900. 

Attending  to  the  answer.  It  denies  all  al- 
legations not  expressly  admitted  true;  ad- 
mits possession;  avers  that  the  defendant. 
Lather  C.  has  been  the  husband  of  the  de- 
fendant, SalUe,  for  45  years;  avers  that  they 
are  now,  and  they  and  those  under  whom 
they  claim  have  been.  In  open,  notorious,  and 
continuous  adverse  possession  under  a  claim 
and  color  of  title  for  48  years ;  that  the  title 
emanated  from  the  government  70  years  ago ; 
that  neither  the  said  Chester  In  his  lifetime 


nor  the  plaintiffs  since  his  death  have  been 
In  possession  nor  paid  any  taxes  for  said  48 
years,  nor  have  plaintiffs  brought  any  ac- 
tion to  recover  said  premises  under  Rev.  St 
1899,  t  4268  (Ann.  St.  1906,  p.  2342) ;  where- 
fore, they  pray  Judgment  that  the  title  of 
plaintiffs  be  adjudged  barred,  and  that  tbe 
title  be  vested  by  the  court  in  the  defendant 
Sallie. 

By  the  third  defense  it  is  alleged  plaintiffs 
are  the  children  and  only  heirs  at  law  of 
Chester  Hubbard,  who  died  July  21,  1861; 
that  by  will  he  left  tbe  real  estate  belonging 
to  him  to  his  wife  for  life  and  to  his  chil- 
dren in  remainder;  that  plaintiffs  claim  tbe 
real  estate  In  controversy  as  devisees  or 
i  heirs,  but  that  Chester  was  not  seised  of  the 
I  premises  at  the  time  of  his  death,  and,  there- 
fore, plaintiffs  took  nothing  under  the  will 
either  as  remaindermen  or  heirs. 

To  this  end,  it  sets  forth  elaborately,  in 
many  pageS'  of  print,  facts  constituting  an 
equitable  defense  and  upon  which  affirmative 
relief  is  predicated.    For  instance  (summariz- 
:  ing) :    It  alleges  that  on  the  16th  day  of  Sep- 
!  tember,  1856,  Chester  and  Mary  R.  Hubbard 
;  executed  a  power  of  attorney  to  one  Sum- 
I  mers  authorizing  him  to  collect  aU  debts  due 
them,  and  to  lease  and  sell  and  convey  any 
real   estate   belonging   to   them   in   Jackson 
county,  Mo.,  and  to  execute  and  deliver  deeds 
to  purchasers,  which  said  power  of  attorney 
was  put  of  record  otae  month  later,  and  con- 
tinued in  full  force  and  effect  tmtll  Chester 
Hubbard's  death ;   that  shortly  after  Its  ex- 
ecution  Hubbard  moved  to  Keokuk,    Iowa, 
where  he  resided  until  bis  death,  in  1861. 

(Note.  It  will  aid  In  understanding  the 
case  to  say,  what  will  appear  presently,  that 
the  land  sued  for  was  acquired  by  Hubbard 
after  said  power  of  attorney  was  executed, 
and  that  such  fact  creates  the  main  basis  of 
plaintiffs'  claim.) 

The  answer  goes  on  to  allege  that  Hubbard 
on  March  12,  1S57,  bought  from  one  Ranson 
a  large  tract  of  land  for  |9,000  (the  premises 
sued  for  being  a  part  of  such  large  tract) ; 
that  on  that  date  Ranson  conveyed  said  tract 
to  Hubbard,  who,  having  paid  $1,000  there- 
tofore to  bind  his  bargain,  on  that  day  exe- 
cuted to  Ranson  his  three  promissory  notes 
for  the  balance  of  the  purchase  money,  and 
to  secure  them  executed  to  Ranson  a  mort- 
gage on  the  premises;  that  Mary  R.,  being 
absent  from  the  state  of  Missouri  at  that 
time,  he  (Hubbard)  executed  the  mortgage 
in  bis  own  proper  i>erBon,  and  caused  said 
Summers  to  Join  with  him  in  executing  it  as 
the  attorney  In  fact  of  Mary,  under  said 
power,  whidi  mortgage  was  at  once  put  of 
record;  that  Hubbard  and  Summers,  by 
their  Joint  act  in  executing  said  mortgage, 
construed  the  power  of  attorney  as  authoriz- 
ing Summers  to  deal  with  and  convey  the 
premises  under  said  power,  and  that  thereby 
and  by  Its  record  said  Summers  was  held  out 
to  the  world  by  Hubbard  as  having  such  au- 


Digitized  by 


Google 


Mo.) 


HUBBARD  V.  8LAVEN8. 


1107 


tborlty;  that  afterwards  on  the  21st  day 
of  September,  1857,  said  Hubbard,  then  being 
In  Kansas  City,  entered  Into  a  written  agree- 
ment to  sell  and  conyey  the  real  estate  pur- 
chased from  said  Ranson  to  one  King  for  the 
sum  of  $13,500,  who  agreed  to  buy  at  that 
figure;  that  the  terms  of  sale  evidenced  by 
said  contract  were  a  caah  payment  of  $1,500, 
a  certain  sum  at  30  days,  a  certain  sum  ($3,- 
375)  on  March  12,  1858,  a  like  sum  on  March 
12,  1859,  and  a  like  sum  on  March  12,  1860— 
all  said  deferred  payments  to  be  secured  on 
the  premises  by  mortgage ;  that  said  contract 
was  put  In  the  bands  of  one  Bouton.  a  notary 
public;  that  on  the  next  morning  Hubbard, 
Summers,  King,  and  Bouton  met  at  the  lat- 
*  ter's  office,  and  King,  in  pursuance  of  his 
contract,  paid  to  Hubbard  In  person  the  said 
cash  payment,  who  receipted  on  the  back  of 
the  contract  for  the  same  and  employed  Bou- 
ton to  draft  the  deed  and  mortgage;  that 
Hubbard  then  and  there  stated  he  was  un- 
able to  stay  for  the  preparation  and  exchange 
of  said  instruments,  but  was  compelled  to  go 
home  that  afternoon ;  thereupon  he  instruct- 
ed said  Summers  to  execute  and  deliver  the 
deed  to  King,  and  instructed  King  to  deliver 
said  notes  and  mortgage  to  Summers,  and 
directed  the  latter  to  record  the  mortgage, 
and  went  his  way;  that  in  pursuance  of 
those  instructlonB  said  Summers,  as  such  i 
attorney  in  fact  of  Chester  and  Mary,  did 
execute  to  King  a  warranty  deed  for  said 
premises,  and  said  King  made  said  notes  for 
the  deferred  payments,  and  made  such  mort- 
gage as  security,  and  delivered  them  to  Sum- 
mers; that  Bouton  then  delivered  said  con- 
tract to  Summers;  that  the  deed  to  King 
and  the  mortgage  to  Hubbard  were  recorded 
shortly,  to  wit,  on  October  14,  1857 ;  that  on 
the  same  day  the  deed  from  Ranson  to  Hub- 
bard was  put  of  record;  that  the  deed  from 
Hubbard  to  King  was  made  and  executed  on 
behalf  of  Chester  and  Mary  R.  by  said  Sum- 
mers by-  the  express  direction  and  instruction 
of  said  Chester,  who  then  and  there  held 
him  out  as  having  authority  to  make  that 
deed  under  his  said  power  of  attorney ;  that 
King  at  that  time  knew  that  Summers  had 
acted  as  attorney  in  fact  for  Mary  R.  under 
the  same  power  of  attorney  by  Joining  in  the 
execution  and  acknowledgment  of  said  mort- 
gage from  Hubbard  to  Ranson,  and  had  no- 
tice of  the  recording  of  said  mortgage,  and 
of  the  fact  that  Hubbard  held  Summers  out 
as  having  full  power  and  authority,  and  that 
they  so  construed  said  power;  that  said 
King,  having  such  notice  and  knowing  that 
Hubbard  had  instructed  Summers  as  attorney 
in  fact  to  execute  the  deed  to  him  (King),  he 
was  led  to  believe  that  Summers  had  such 
power,  and,  acting  <»i  that  belief,  he  paid 
said  cash  payment  to  Hubbard  In  person,  and 
as  part  of  the  transaction  accepted  Hub- 
bard's deed  made  by  Summers  as  attorney  In 
fact,  under  said  directions  and  instructions 
of  Hubbard,  and  made  and  delivered  to  Sum- 


mers, for  Hubbard,  the  said  notes  and  mort- 
gage. 

It  Is  next  averred  that  EUng's  notes  to 
Hubbard  for  the  deferred  payments  were 
partly  paid  by  King  to  Hubbard  In  his  life- 
time, and  l^at  the  residue  was  paid  to  Wil- 
liam Holmes,  administrator  of  Hubbard's 
estate,  after  his  death;  that  said  Holmes 
was  such  administrator  in  Jackson  county, 
and,  after  collecting  said  residue  of  purchase 
money,  he  paid  out  and  distributed  such  pro- 
ceeds as  part  of  Hubbard's  estate  and  re- 
leased said  mortgage;  that  Hubbard  took 
possession  under  Ranson's  deed,  and  deliv- 
ered possession  to  King  on  the  date  of  King's 
deed ;  that  King  held  actual,  open,  notorious, 
and  continuous  adverse  possession  from  that 
date  under  claim  and  color  of  title  until.  In 
1865,  he  turned  over  irassessicm  to  one  Hlte, 
who  bought  the  premises. 

The  answer  next  averred  that  Hubbard  in 
his  lifetime  paid  said  Ransom  payments,  ex- 
cept the  last  one ;  that  the  last  Ranson  note 
was  transferred  to  one  Scruggs;  that  in 
March,  1862,  In  Jackson  county.  Mo.,  Scruggs 
commenced  a  snlt  to  foreclose  the  mortgage, 
making  King,  Ranson,  and  the  unknown 
heirs  and  representatives  of  Chester  Hub- 
bard parties  defendant;  that  Ranson  was 
duly  served,  and  service  was  attempted  on 
the  other  defendants  by  publication ;  that  in 
November,  1862,  the  suit  was  dismissed  as 
to  the  unknown  heirs  and  representatives  of 
Hubbard,  and  thereupon  such  proceedings 
were  had  that  a  decree  was  rendered  finding 
the  amount  due  on  the  last  Ranson  note  and 
foreclosing  the  equity  of  redemption  of  the 
remaining  defendants,  Ranson  and  King,  and 
decreeing  a  sale;  that  a  sale  was  made,  and 
said  Hlte  became  the  purchaser  and  received 
a  marshal's  deed,  which  deed  assumed  and 
Intended  to  convey  the  land;  that  King  turn- 
ed over  possession  to  Hlte,  and,  there  being 
doubts  about  the  validity  of  the  sale,  said 
King  executed  a  deed  to  the  premises  short- 
ly thereafter;  and  that  after  King's  deed  to 
Hlte  the  latter  paid  Holmes,  administrator  of 
Hubbard,  the  last  note  due  from  King  to 
Hubbard,  and  said  administrator  discharged 
the  lien  of  the  Hubbard  mortgage  as  said. 

The  answer  then  alleges  that  Hlte  held 
adverse,  open,  and  continuous  possession  un- 
der his  deeds  until  in  April,  1867,  and  then 
conveyed  a  10-acre  tract  of  the  land  to  one 
Gates,  who  weat  into  possession  and  held  ad- 
versely until  September  10th  of  that  year, 
making  lasting  improvements,  and  on  the 
10th  of  September,  1867,  Gates  sold  and  con- 
veyed the  north  half  ot  his  10  acres  to  de- 
fendant Sallle  Slavens,  who  recorded  her 
deed;  that  Sallle  and  her  codefendant,  Lu- 
ther C,  entered  into  possession  under  their 
deed,  and  have  ever  since  held  open,  notori- 
ous, and  continuous  adverse  possession,  and 
have  made  lasting  and  valuable  Improve- 
ments; that  said  Sallle  is  the  real  and  equi- 
table owner  of  the  real  estate  mentioned  In 
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the  petition,  the  same  being  a  part  of  that 
purchased  from  Gates;  that  Chester  Hub- 
bard lived  four  years  after  the  deed  made 
by  Summers  as  attorney  In  fact  to  King  as 
aforesaid,  knew  said  deed  had  been  executed 
and  recorded,  knew  King  was  In  possession 
of  the  premises  under  It  and  claimed  them 
adverse  to  Hubbard,  knew  King  was  receiv- 
ing the  rents  and  paying  the  taxes,  knew  that 
he  (Hubbard)  had  a  mortgage  on  said  prem- 
ises, and,  so  knowing,  during  all  that  time 
failed  to  repudiate  said  deed  to  King,  failed 
to  disclaim  any  Interest  in  the  mortgage  and 
notes  given  to  blm  by  King,  failed  to  make 
any  claim  to  said  premises  or  the  possession 
thereof,  or  to  pay  taxes  or  demand  rent,  fail- 
ed to  return  any  of  the  purchase  money  paid 
him  by  King,  but,  on  the  contrary,  he  rati- 
fied and  acquiesced  in  the  execution  of  said 
deed  to  King  so  made  by  said  Summers  as 
his  attorney  In  fact. 

The  answer  further  pleads  certain  defects 
and  ambiguities  In  certain  deeds  In  defend- 
ants' chain  of  title,  and  alleges  that  In  cer- 
tain Instances  deeds  of  correction  were  made 
(describing  them),  and  In  other  instances  al- 
leges that  narrations  were  made  which  cured 
ambiguities  and  uncertainties. 

Based  on  the  foregoing  allegations,  the  an- 
swer charges  that  the  conduct,  acts,  words, 
conveyances,  etc.,  of  Chester  Hubbard  in  his 
lifetime,  and  those  of  the  said  Summers  as 
his  attorney  in  fact,  as  aforesaid,  estopped 
said  Hubbard  in  his  lifetime  from  denying 
that  he  had  conveyed  said  premises  to  King 
as  recited  In  the  mortgage  and  deed — from 
denying  that  King  became  the  owner  of  the 
premises.  It  further  charges  that  said  acts, 
conduct,  and  words  of  Hubbard  (again  speci- 
fying tbem)  not  only  estopped  him  from  deny- 
ing that  the  premises  passed  to  King  by  the 
deed  to  him,  .but  estopped  him  from  denying 
that  Summers  had  authority  under  the  power 
of  attorney  and  directions  and  Instructions 
aforesaid  to  execute  King's  deed,  and  estop- 
ped him  In  his  lifetime  from  claiming  any  in- 
terest In  or  title  to  the  premises.  That  plain- 
tiffs as  heirs  or  devisees  are  l)ound  by  the 
conduct,  acts,  and  doings  of  their  ancestor  as 
set  forth,  and  may  not  deny  that  defendant 
Sallie  Slavens  Is  the  owner  of  the  premises ; 
and  are  barring  and  estopping  her  from  any 
Interest  in  said  land. 

It  seems  tliere  was  an  original  answer  to 
which  Exhibits  A,  B,  C,  and  D  were  attached. 
Without  otherwise  describing  such  exhibits 
or  pleading  the  contents  thereof,  the  trial  an- 
swer then  alleges  that  said  exhibits  so  at- 
tached to  the  original  answer  are  made  a 
part  of  the  defense  of  this  answer. 

It  prays  that  the  court  adjudge  and  decree 

'  that  effect  be  given  to  said  estoppels,  aai 

that  the  title  to  the  premises  be  vested  in 

defendant  Sallie,  and  vrlnds  up  with  a  prayer 

for  general  relief. 

The  exhibits  referred  to  In  the  answer 
need  not  be  set  forth. 


PlalntUtB'  demurrer  to  the  second  and  third 
defenses  was  as  follows:  The  defense  of  the 
80-year  statute  of  repose  was  assailed,  be- 
cause it  "does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  plalntllfs'  petition."  The 
equitable  defense  was  demnrred  to  because 
It,  first,  "does  not  state  facts  suffidoit  to 
constitute  a  defense  to  the  plaintiffs'  cause 
of  action";  second,  "it  does  not  state  facts 
sufficient  to  constitate  a  cross-petition  or 
cause  of  action  in  favor  of  said  defendants": 
third,  because  It  "shows  on  its  face  that  if 
any  cause  of  action  ever  existed  In  favor  of 
said  defendants,  as  stated  and  dalmed  la 
said  defense,  the  same  la  barred  by  Umltatiaa 
and  lapse  of  time." 

The  reply  denied  some  and  admitted  other* 
averments  of  the  answer,  and  then  charged 
that  it  was  not  the  duty  of  plaintiffs  as  re- 
maindermen to  pay  the  taxes  prior  to  the 
year  1900,  when  the  life  estate  of  Mary  R. 
fell  In.  It  alleges  that  it  was  the  duty  of 
"defendants,  as  life  tenants  of  said  estate, 
to  pay  the  taxes  on  said  estate  during  the 
continuance  of  the  life  estate."  It  admits 
the  averments  of  the  answer  relating  to  the 
will  of  Chester  Hubbard,  admlta  Ranson'i 
deed  to  Hubbard,  that  Hubbard  entered  Into 
possession  under  it,  admits  Hite's  possession 
under  the  marshal's  deed,  and  admits  Gates' 
possession,  but  avers  it  was  not  under  color 
of  title,  and  then  proceeds  to  deny,  seriatim, 
the  averments  of  the  answer. 

The  decree  follows: 

"And  now  on  this  day  come  the  parties 
herein  In  person  and  by  their  respective  at- 
torneys, and  this  cause  coming  on  to  be  heard 
upon  the  pleadings  and  evidence  in  the  case, 
and  the  court  having  heard  the  evidence  and 
arguments  of  counsel,  and  tiavlng  considered 
the  same,  and  being  fully  advised  concerning 
all  and  singular  the  matters  herein,  doth  find: 

"First  The  court  finds  the  issues  made  by 
the  petition  of  plaintiffs,  and  the  general  de- 
nial of  the  defendants'  answer,  for  the  de- 
fendants and  against  .the  plaintiffs. 

"Second.  The  court  finds  the  issues  raised 
by  the  second  count  of  said  defendants'  an- 
swer for  the  defendants  and  against  said 
plaintiffs. 

"Third.  The  court  finds  the  issues  raised 
by  the  third  count  in  said  defendants'  an- 
swer, and  the  equitable  defense  therein,  in 
favor  of  said  defendants  and  against  said 
plaintlfte. 

"Fourth.  It  Is  therefore  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  said 
plaintiffs  take  nothing  by  their  .action. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  plaintlfts'  title  in  and  to  the 
land  in  controversy  In  this  cause,  to  wit. 
beginning  634%  feet  north  of  the  southwest 
comer  of  the  east  half  of  the  west  lialf  of 
the  southeast  quarter  of  section  33,  in  town- 
ship 60  north,  in  range  33  west,  in  Jackson 
county,  in  the  state  of  Missouri,  and  run- 
ning thence  west  182^  feet,  and  thence  east 
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235  fe«t,  thence  sonth  182^  feet,  thence  west 
235  feet  to  the  place  of  beginning,  In  Kan- 
sas City,  Mo.,  be,  and  the  same  is,  divest- 
ed ont  of  said  plalntltb,  and  the  title  to  the 
same  be,  and  hereby  is,  rested  In  the  said 
defendant  Sallle  Slavens  and  confirmed  in 
ber,  and  that  said  defendants  have  and  re- 
ooTer  of  said  plaintiffs  the  costs  of  this  suit, 
and  that  they  have  execution  therefor." 

1.  On  such  a  record  some  preliminary  ob- 
serrations  may  aid  in  reckoning  our  bearing 
at  the  outset  They  will  serve  in  the  nature 
of  a  Judicial  calculation  of  our  latitude  and 
longitude. 

(a)  In  the  first  place,  appellants  have,  ez 
Industrla,  kept  back  every  shred  of  the  evi- 
dence. That  fact  is  of  obstinate  and  con- 
trolling importance,  for  from  such  omission 
it  follows  invincibly  that  they  are  held  to 
admit  on  appeal  that  respondents  put  in 
competent  and  sufficient  proof  below  to  es- 
tablish every  Jot  and  tittle  of  their  whole 
defense.  That  is,  to  borrow  an  old-fashion- 
ed chimney-corner  figure,  homely  yet  speak- 
ing, their  noses  are  Judicially  held  to  the 
grindstone  of  the  concession  that  each  and 
every  averment  of  the  answer  was  proved  to 
the  satisfaction  of  the  trial  court,  and  this 
admission  runs  like  a  marking  cord  through 
the  whole  warp  and  woof  of  the  case.  In 
order  that  the  full  significance  of  this  large 
admission  should  stand  out  in  bold  relief, 
we  have  heretofore  set  forth  at  length  the 
substance  of  the  averments  of  the  answer 
at  expense  of  brevity. 

(b)  In  the  second  place  (as  a  corollary), 
it  becomes  quite  vain  for  appellants'  learned 
counsel  to  argrue  the  merits  of  the  case  on 
the  facts,  as  he  apparently  now  and  then 
does  in  his  briefs,  and  as  was  done  orally 
at  oar  bar.  The  facts  are  not  only  a  seal- 
ed book,  but  are  settled  against  him. 

(c)  In  the  third  place,  we  take  the  oppor- 
tunity of  saying  that  It  Is  a  matter  of  tran- 
quil and  entire  satisfaction  to  us  that  the 
trial  court  found  Itself  dealing  with  facts 
warranting  a  decree  in  favor  of  defendants. 
To  Judicially  unsettle  land  titles,  fortified 
by  the  healing  influence  of  time,  on  which 
owners  have  rested  securely  for  a  half  cen- 
tury, is  a  matter  of  such  gravity  and  anx- 
iety that  this  court  has  consistently,  dur- 
ing its  whole  life,  turned  a  cold  eye  and  a 
face  of  stone  on  such  efforts  (however  learn- 
edly and  astutely  presented,  as  here),  say- 
ing so  in  words  with  the  bark  on.  For  ex- 
ample, in  McCIanahan  v.  West,  100  Mo.,  loc. 
clt  324,  13  S.  W.  677,  It  was  said:  "And  it 
ought  to  be  distinctly  understood  that  this 
court  views  with  disfavor  proceedings  like 
the  present,  instituted  nearly  the  life  of  a 
generation  after  the  transaction  on  which 
they  are  supposed  to  be  based  occurred,  and 
which,  if  successful,  to  paraphrase  the  strong 
language  of  Judge  Scott  on  one  occasion, 
would  'make  the  dead  sin  in  their  graves.' " 

To  this  end  it  is  trite  learning  that  the 
rules  of  evidence  are  relaxed  in  support  of 


ancient  and  dim  transactions— this  from  the 
very  necessity  of  things.  Not  that  the  adage^ 
"Necessity  knows  no  law,"  Is  applied,  but  that 
courts  administer  the  law  to  attain  Just  re- 
sults, and  to  that  end  use  the  everyday  wis- 
dom, the  good  sense,  of  mankind  in  estab- 
lishing old  transactions. 

In  aid  of  a  title  attacked  by  these  very 
plaintiffs  on  grounds  somewhat  similar  to 
those  in  this  case,  Fox,  J.  (Hubbard  et  al. 
V.  Kansas  City  Stained  Glassworks  &  Sign 
Co.  et  al.,  188  Mo.,  loc.  dt  S5,  86  S.  W.  82) 
quoted  approvingly  from  Agnew,  J.,  in  Rich- 
ards V.  Blwell,  48  Pa.,  loa  cit  364, .  867, 
language  in  point  and  not  amiss  to  repeat: 
"If  the  rule,"  says  Agnew,  J.,  with  anima- 
tion, "which  requires  the  proof  to  bring  the 
parties  face  to  face  and  to  hear  them  make 
the  bargain,  or  repeat  it,  and  to  state  all 
its  terms  with  precision  and  satisfaction,  is 
not  to  be  relaxed  after  the  lapse  of  40  years, 
when  shall  it  be?  •  *  •  There  is  a  time 
when  the  rules  of  evidence  must  be  relaxed. 
We  cannot  summon  witnesses  from  the  grave, 
rake  memory  from  its  ashes,  or  give  fresh- 
ness and  vigor  to  the  dull  and  torpid  brain." 

Chester  Hubbard  and  his  estate  had  the 
money  for  the  land  in  question  60  years 
gone.  For  his  children  to  now  recover  the 
land  Itself  under  such  circumstances  is  a 
proposition  so  Intolerable  to  elevated  Jus- 
tice that  no  court  would  give  ear  to  it  un- 
less constrained  thereto  by  the  sternest  prin- 
ciples of  plain  law.  As  will  presently  ap- 
pear, it  is  good  groond  for  congratulation 
that  no  su(di  principles  are  known  to  us. 

(d)  In  the  fourth  place,  we  are  forbidden 
by  express  statute  to  consider  on  appeal  any 
exceptions  not  passed  on  below.  Rev.  St. 
1899, 1  864  (Ann.  St  1906,  p.  808).  Therefore, 
while  in  this  case  appellants'  brief  takes  a 
wide  range  and  many  proi>ositions  are  dis- 
cussed therein,  yet,  on  referring  to  the  bill 
of  exceptions,  we  find  the  statutable  chart 
of  our  channel  well  marked  out  The  ex- 
ceptions saved  in  the  bill  cover  two  proposi- 
tions, viz.,  first  error  in  overruling  the  mo- 
tion to  strike  out;  second,  error  in  over- 
ruling the  motion  to  submit  the  cause  to 
a  Jury.  True,  an  exception  was  saved  to 
overruling  the  motions  In  arrest  and  for  a 
new  trial,  but  those  motions  strike  at  mat- 
ters not  tiere  for  review  under  the  skeleton 
bill  of  exceptions,  save  and  except  the  two 
enumerated.  To  the  above  errors  should  be 
added  a  third,  viz.,  the  ruling  of  the  court  on 
the  demurrer.  IjOt  us  attend  to  them  seri- 
atim. 

2.  Of  the  motion  to  strike  out 

When  a  party  as  an  intermediate  step  in 
the  evolution  of  a  lawsuit  files  a  motion  to 
strike  out  all  or  a  part  of  his  adversary's  pe- 
tition or  answer,  and  the  court  passes  an  or- 
der overruling  such  motion,  the  option  is 
presented  to  the  movant  to  stand  on  his  mo- 
tion and  thus  prove  his  faith  by  his  works, 
or  to  plead  over  to  the  merits.  When,  hot 
Standing  on  the  motion,  he  pleads  over  to 
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the  merits  and  on  such  Joinder  of  Issue  of 
fact  pitches  his  battle  in  a  legal  forum,  and 
takes  his  chance  of  winning  or  losing  on 
such  Joinder  (and  loses),  he  may  not  there- 
after "tread  back  in  his  tracks  and  trip  up 
his  adversary's  heels"  on  the  ruling  on  the 
motion.  He  is  held  to  hare  waived  the  mo- 
tion. His  exception  is  a  dead  coal,  and  no 
subsequent  blowing,  however  deft  and  per- 
suasive, will  breathe  a  spark  of  fire  into  it, 
imder  the  rules  of  appellate  practice  in  this 
Jurisdiction.  White  v.  R.  R.,  202  Mo.,  loc. 
dt.  561,  101  S.  W.  14  et  seq.,  and  authorities 
cited;  Hudson  t.  C^ahoon,  193  Mo.,  loc.  cit. 
.657,  91  S.  W.  72. 

Appellants'  counsel  frankly  concedes,  in  hia 
brief  in  reply,  so  much;  except  that  he  ar- 
gues (as  we  grasp  it)  that  the  motion  In  some 
of  its  phases  covers  the  same  ground  as  a 
general  demurrer,  and  hence  should  be  Judg- 
ed of  as  a  demurrer.  But  the  office  of  a  de- 
murrer is  one  thing,  the  office  of  a  motion 
to  strike  out  is  another;  the  one  seeks  a 
judgment  on  an  issue  at  law,  the  other  seeks 
a  mere  order.  It  is  confusing  to  orderly 
procedure  to  treat  them  as  interchangeable 
and  to  be  used  indifferently,  the  one  for  the 
other.  EXvlng  v.  Vernon  County  (but  now 
handed  down  and  not  yet  officially  reported) 
116  S.  W.  518. 

We  hold  that  when  appellants  Joined  Issue 
on  the  facts,  by  pleading  over  to  the  merits 
by  reply  to  the  answer,  they  waived  their  mo- 
tion to  strike  out 

3.  Of  the  motion  to  submit  the  cause  to  a 
Jury. 

(a)  Before  the  trial  began  the  court  con- 
strued the  answer  as  putting  the  cause  in 
chancery,  to  be  heard  by  a  chancellor. 
Thereupon  plaintiffs  submitted  a  written  de- 
maud  in  the  form  of  a  motion  for  a  Jury,  and 
saved  an  exception  to  the  order  overruling 
that  motion.  This  assignment  of  error  pre- 
sents the  main  bone  of  contention. 

It  has  already  been  pointed  out  that  the 
evidence  Is  not  preserved  in  the  bill  of  ex- 
ceptions. As  a  general  rule,  in  an  equity 
case,  the  trial  court  cannot  be  compelled  to 
allow  bills  of  exceptions  that  do  not  preserve 
the  evidence  on  the  merits.  State  ex  rel. 
Gulnan  V.  Jarrott,  Judge,  183  Ma  204,  81 
S.  W.  876.  But  presently  after  the  Jarrott 
Case,  in  an  equity  suit,  a  change  of  venue 
was  applied  for  below  and  disallowed. 
Thereupon  it  was  contended  here  that  appel- 
lant could  not  have  his  exception  to  that 
ruling  considered  on  appeal  without  bring- 
ing up  all  the  evidence.  But  we  refused  to  so 
hold,  putting  our  ruling  on  the  ground  that 
the  question  presented  was  one  of  Jurisdic- 
tion ;  that  is,  whether  the  court  bad  the  right 
to  proceed  with  any  trial  whatever.  On  such 
question  we  held  the  evidence  on  the  merits 
was  immaterial,  and,  therefore,  the  bill  of 
exceptions  need  not  contain  a  transcript  of  it 
State  ex  rel.  Prlddy  v.  Gibson,  Judge,  184 
Mo.  490,  83  S.  W.  472.  That  ease  was  fol- 
lowed in   State  ex   reL  Prlddy  t.  Olbaon, 


Judge,  187  Mol,  loc.  cit  547-548.  86  & 
W.  177.  Since  the  Jarrott  Case,  supra,  there 
has  been  a  line  of  cases  holding  that  we 
could  not  review  an  equity  case  on  the  merits 
unless  all  the  evidence  was  preserved  and 
brought  here.  Gulnan  v.  Donnell,  201  Mo. 
173,  98  S.  W.  478;  Patterson  v.  Patterson. 
200  Mo.  335,  98  S.  W.  613 ;  Pitts  ▼.  Pitt^  201 
Mo.  358,  100  S.  W.  1047. 

Considering  the  grounds  upon  which  the 
Gulnan,  the  Patterson,  and  the  Pitts  (Tases 
stand,  we  are  Inclined  to  bold  that  on  prin- 
ciple, they  do  not  control  the  case  at  bar,  bat 
that  the  Prlddy  Cases  do.  Allowing  some 
deference  to  the  trial  cliancellor,  equity  cases 
are  tried  de  novo  (In  a  sense)  in  an  appel- 
late court  on  the  merits,  hence  there  are 
manifest  reasons  why  the  evidence  should  be 
preserved  and  sent  up,  none  of  which  per- 
tain to  the  case  at  bar.  The  demand  for  a 
Jury  was  in  the  nature  of  a  challenge  to  the 
Jurisdiction  of  the  trial  Judge  to  try  the  case 
On  the  facts.  If  he  erred  in  holding  Jurisdic^ 
tlon  in  equity,  it  is  not  clear  how  the  evi- 
dence on  the  merits  would  throw  any  light 
on  the  point  Hence  we  shall  consider  the 
assignment  in  the  absence  of  the  evidence. 

(b)  The  only  question  debatable  is:  Was 
the  answer  such  a  pleading  of  substantive 
facts  as  entitled  defendants  to  affirmative 
equitable  relief?  If  answered  yea,  then  the 
cause  went  into  equity  and  there  was  no  er- 
ror on  overruling  the  motion  for  a  Jury. 
Pitts  v.  Pitts,  supra,  and  cases  cited.  If  an- 
swered nay,  then,  in  spite  of  the  equitable 
matter  set  up  by  way  of  defense,  the  cause 
continued  at  law,  and  plaintiffs  were  entitled 
to  a  Jury.  Kerstner  v.  Vorweg,  130  Mo.  196, 
32  S.  W.  298:  Thompson  v.  Bank,  132  Mo. 
App.,  loc.  dt-  228,  110  S.  W.  681. 

Is  there  substance  In  the  assignment  of 
error?    We  think  not    This,  because: 

(1)  It  is  argued  that  matter  constituting 
equitable  estoppel  in  pais  is  a  good  defense  at 
law  in  an  ejectment  suit  Granted,  but  it 
would  be  a  non  sequitur  to  say  that  a  de- 
fendant may  not  use  the  same  matter  of  es- 
toppel in  pais  as  grounds  for  affirmative  re- 
lief in  equity,  where  alone  he  can  get  such 
relief.  Estoppels  in  pais  originated  In  eq- 
uity; they  stand  on  principles  of  refined 
ethics,  and  were  always  ahead  of  equity  Ju- 
risdiction. The  doctrine  was  merely  bor- 
rowed by  courts  of  law  as  a  convenience. 
That  the  law  has  been  enriched  and  ehlarg- 
ed  by  such  borrowing  principle  ought  not  to 
oust  courts  of  equity  from  enforcing  the  an- 
cient principles  of  equity,  fop  the  Jurisdic- 
tion of  equity  often  cuns  concurrently  with 
that  of  law.  If  a  litigant  be  In  such  a  fix 
that  on  the  facts  he  is  entitled  to  relief,  and 
If  the  relief  at  law  be  inadequate^  or  "if  It 
is  not  complete,  if  it  does  not  attain  the  full 
end  and  Justice  of  the  case,  If  It  does  not 
reach  the  whole  mischief  and  secure  the 
whole  right  of  the  party  In  the  present  time 
and  In  the  future,  equity  will  Intervene  and 
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give  snch  relief  and  aid  as  the  exigency  ot 
the  particular  case  may  require."  Story,  Eq. 
(Utta  EM.)  {  33;  Hanson  t.  Neal  (Mo.,  not 
yet  officially  reported)  114  S.  W.  1073,  and 
cases  and  authorities  cited. 

Wheth«,  In  strictness  of  ^eech,  a  title 
may  be  "created"  by  estoppel  Is  a  refinement 
of  no  value  In  the  light  of  modern  equity  Ju- 
risprudence. If  A.  by  his  actions  and  con- 
duct, having  not  spoli:en  when  in  conscience 
he  should  speak,  is  estopped  to  speak  when 
in  conscience  he  should  keep  quiet,  if  he  by 
ratification  with  knowledge,  by  the  receipt 
of  purchase  money,  by  turning  over  posses- 
sion, or  by  similar  means,  Is  estopped  to  as- 
sert title  In  himself  and  is  also  estopped, 
by  the  same  token,  to  deny  title  In  B.,  if  he 
has  retained  the  bare  naked  legal  title  to 
the  land  under  such  condition  of  things  as 
makes  blm  seised  merely  to  B.'s  use,  we  say. 
If  these  things  occur  (as  they  do,  as  shown 
by  this  answer),  then  rounded-out  justice  de- 
mands tha^  one  other  step  be  taken,  ylz., 
when  B.  asks  It  In  his  pleading,  the  chancel- 
lor should  not  let  go  of  bis  Jurisdiction  until 
A.'s  naked  and  bare  legal  title  Is  rested  out- 
and-out  over  Into  B.,  who  already  holds  the 
beneficial  title — ^thls  under  the  maxim  that 
equity  considers  that  done  which  should 
have  been  done. 

In  KlTk  v.  Hamilton,  102  U.  S.,  loc.  dt  T7, 
26  L.  Ed.  79,  quoting  from  2  Smith  Lead.  Cas. 
pp.  730-740  (7th  Am.  Ed.  with  notes  by 
Hare  and  Wallace)  it  is  said:  "It  Is  well  es- 
tablished that  an  estate  in  land  may  be  vir- 
tually transferred  from  one  man  to  another 
without  a  writing,  by  a  verbal  sale  accom- 
panied by  actual  possession,  or  by  the  fail- 
ure of  the  owner  to  give  notice  of  his  title 
to  the  purchaser  under  circumstances  where 
the  omission  operates  as  a  fraud ;  and,  al- 
though the  title  does  not  pass  under  these 
circumstances,  a  conveyance  will  be  decreed 
by  a  court  of  equity." 

Speaking  of  the  appropriation  of  the  doc- 
trines of  equitable  estoppel  by  the  common 
law,  Herman  lays  down  the  rule  to  be  (2 
Herm.  on  Estoppel,  $  744)  that  such  appro- 
priation will  not  "estop  the  right  to  seek  re- 
dress by  an  application  in  due  form  to  chan- 
cery." A  great  array  of  decisions  from  this 
court  might  be  cited  to  sustain  the  proposi- 
tion that  whether  the  force  of  the  decree  is 
directed  to  specific  performance,  or  to  some 
other  form  of  vesting  title  from  one  Into  an- 
other, because  of  matter  of  equitable  estop- 
pel In  pais,  a  court  of  equity  Is  allowed  ju- 
risdiction. See,  for  example,  Hubbard  v. 
Glassworks,  supra;  KIrkpatrick  v.  Pease,  202 
Mo.  471,  101  S.  W.  651 ;  Shaffer  y.  Detle,  191 
Mo.  377,  90  S.  W.  131. 

(2)  But  it  is  argued  (as  we  grasp  the 
thread  of  It)  that  the  estoppel  does  not  con- 
cern the  heirs  or  devisees  of  Hubbard,  that 
they  are  not  bound  because  they  did  not  par- 
ticipate in  the  acts  of  their  ancestor,  and 
had  no  notice  or  knowledge  of  those  acts, 
hence,  as  estoppel  proceeds  on  knowledge,  it 


cannot  afTect  them.  But  counsel  in  his  fervor 
Inadvertently  argues  unsoundly  because  be 
overlooks  a  proposition,  one  of  the  very  tap 
roots  of  the  doctrine  of  estoppel,  to  wit,  that 
an  estc^^el  binding  an  ancestor  binds  his 
heirs  and  privies.  "Equitable  estoppels," 
says  Herman,  "are  aa  binding  upon  parties 
and  privies  as  legal  estoppels,  and  are  as  ef- 
fectual la  courts  of  law  as  in  equity."  2 
Herm.  on  Estoppel,  {  787. 

PlalntlfTs  as  heirs  and  privies  are  bound. 

The  assignment  of  error  now  up  is  dis- 
allowed. 

4.  Of  the  demurrer. 

(a)  By  replying  over,  appellants  waived 
their  demurrer  except  on  one  proposition, 
viz.,  that  the  answer  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  as  a 
cross-petition.  Paddock  v.  Somes,  102  Mo., 
loc.  Cit  235,  14  S.  W.  746,  10  L.  R.  A.  254; 
HotFman  v.  McGracken,  168  Mo.,  loa  dt  343, 
67  S.  W.  878;  Hanson  v.  Neal,  supra. 

(b)  It  is  argued  that  the  second  and  third 
defenses  were  insufficient  In  point  of  law. 
As  to  the  30-year  statute  of  limitations.  It  is 
insisted  that  It  cannot  apply  because  the  duty 
to  pay  taxes  was  cast  upon  the  life  tenant. 
But  this  argument  runs  In  a  circle.  It  begs 
the  question.  It  assumes  Mary  B.  Hubbard 
was  life  tenant  under  the  will.  But  if  the 
equitable  title,  passed  in  her  husband's  life- 
time, then  she  may  have  been  entitled  to 
dower;  but  a  life  estate  was  not  cast  upon 
her  by  the  will.  There  was  nothing  for  that 
will  to  operate  upon,  and  no  life  tenant,  or 
remaindermen  so  far  as  the  property  in  this 
suit  Is  concerned. 

(c)  The  principal  argument  in  support  of 
the  assignment  of  error  runs  on  the  theory 
that  we  should  look  into  the  exhibits  filed 
with  the  answer,  and,  so  looking,  we  would 
discover  that  the  petition  states  no  cause 
of  action.  Whatever  may  be  the  doctrine 
elsewhere,  there  is  no  such  thing  as  a  "speak- 
ing demurrer"  known  to  the  Jurisprudence  of 
this  state;  that  Is,  a  demurrer  that  alleges 
affirmative  matter  which,  taken  with  the  al- 
legations in  the  petition,  shows  that  no  cause 
of  action  is  stated.  Whatever  may  be  the 
doctrine  elsewhere,  in  this  state  a  demurrer 
strikes  squarely  at  the  face  of  the  petition, 
and  nowhere  else.  Mere  exhibits,  under  our 
practice,  constitute  no  part  of  the  petition  for 
the  purposes  of  a  demurrer.  This  has  been 
held  early  and  late.  6  Ency.  of  PI.  &  Pr. 
pp.  298,  299 ;  Hadwin  v.  Home  Mut  Ins.  C!o., 
13  Mo.  473;  Curry  v.  Lackey,  35  Mo.  389; 
Hoyt  V.  Oliver,  59  Mo.  188;  Hickory  County 
V.  Fugate,  143  Mo.  71,  44  S.  W.  789;  State  ex 
rel.  v.  Crumb,  157  Mo.,  loc.  dt  561,  57  S.  W. 
1030;  Pomeroy  v.  Pullerton,  113  Mo.,  loc.  dt 
453,  21  S.  W.  19. 

(d)  Finally,  we  are  confronted  with  the  sug- 
gestion that  the  demurrer  was  well  enough 
because  on  Its  face  the  answer  shows  that 
the  pleaded  matter  constituting  the  equita- 
ble defense,  In  so  far  as  it  serves  as  a  cross- 
petition  upon  which  affirmative  equitable  re- 
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lief  lt>  predicated.  Is  barred  by  the  statate 
of  limitations,  and,  consequently,  Is  dead 
for  the  purposes  of  afflrmative  relitf.  But 
tbis  view  of  it  overlooks  tbe  fact  that  if 
the  demurrer  were  held  well  taken,  then  the 
whole  equitable  defense  would  be  struck 
down  for  every  purpose,  whether  as  a  mere 
bar  or  as  a  cross-action.  Sebree  t.  Patter- 
son, 92  Mo.  451,  6  S.  W.  31. 

Not  only  BO)  but  tbe  demurrer  was  bad 
from  tbe  viewpoint  of  a  challenge  at  law  to 
the  answer  as  a  cross-action.  A  defendant 
long  in  peaceable  and  adverse  possession, 
buttressed  by  an  equitable  title,  among  the 
traditional  nine  points  in  his  favor,  is  within 
the  protection  of,  but  not  within  the  mis- 
chief struck  at,  by  the  statute  of  limitations. 
Such  equitable  owner,  so  disturbed  and  vexed 
in  his  peace  and  property  rights  by  an  attack 
on  his  ownership  and  possession,  may  sum- 
mon to  his  aid  very  ancient  matter  of  de- 
fense—matter growing  stronger  instead  of 
staler  by  the  mere  flux  of  time — and  when  he 
has  so  summoned  It  to  bis  aid  he  may  use 
it  by  way  of  counterstroke  to  make  his  title 
impregnable  for  all  time  as  well  as  to  parry 
the  attack  itself.  So  runs  the  law.  Michel 
v^  Tinsley,  89  Mo.  442;  Epperson  v.  Epperson, 
161  Mo.  577,  61  S.  W.  853;  Butler  v.  Car» 
penter,  163  Mo.  697,  63  S.  W.  823;  William- 
son V.  Brown,  195  Mo.,  loc.  dt  329,  93  S.  W. 
791. 

The  premises  all  considered,  the  facts  on 
which  the  decree  was  based  being  conclusive- 
ly presumed  true  on  this  appeal,  under  the 
omission  of  the  evidence  In  the  bill  of  ex- 
ceptions, and  the  answer  showing  facts  of 
the  most  persuasive  and  convincing  character 
appealing  for  relief,  we  conclude  the  chancel- 
lor dealt  out  righteousness  in  his  decree.  Let 
It  be  affirmed.    It  is  so  ordered.    All  concur. 


WATERS  v.  HUBBARD  et  al. 

(Supreme  Court  of  Missouri,  Division  Noi   1. 

Feb.  23,  1909.) 

Appeal  from  Circuit  Court,  Bay  County; 
J.  W.  Alexander,  Judge. 

Action  by  Annie  E.  Waters  against  Joseph 
R.  Hubbaid  and  others.  Judgment  for  plain- 
tift,  and  defendanta  appeal.    Affirmed. 

li.  H.  Waters  and  L.  O.  Slavens,  for  appel- 
lants.   English  &  English,  for  appellee. 

LAMM,  P.  J.  Defendants  appeal  from  a 
decree  of  the  Ray  circuit  court  defining  and  ad- 
judging title  in  plaintiff  to  lots  S,  9,  10,  and  11 
in  block  2  in  Phelps  Place  addition  to  Kansas 
City,  Jackson  county,  Mo.,  as  against  defend- 
ants (one  Chester  Hubbard  being  the  common 
source  of  title).  Said  lots  aie  part  of  the  east 
%  of  the  west  %  of  the  soutiieast  %  of  sec- 
tion 33,  township  50  north,  in  range  33  west, 
in  said  Jackson  county.  This  case  was  tried 
below  with  three  others  (one  of  them,  Hubbard 
et  al.  V.  Luther  C  Slavens  et  al.,  117  S.  W. 
1104,  just  handed  down  by  this  division).  By 
stipulation  it  was  heard  here  with  said  Slavens 
Case — the  abstract,  briefs,  and  points  being  com- 
mon (mutatis  mutandis)— and  the  judgment  was 


to  follow  the  disposition  of  the  principal  case. 
Accordingly,  as  was  done  in  tbe  Slavens  Case, 
so  let  it  be  done  here.     The  decree  U  in  all 
things  affirmed.    All  concur. 


HALL  V.  HUBBARD  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  25,  1909.) 

Appeal  from  Circuit  Gonrt,  Bay  County;  J. 
W.  Alexander,  Judge. 

Action  by  Inez  C.  Hall  against  Joseph  B. 
Hubbard  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

L.  H.  Waters  and  Ia  C.  Slavens.  for  appel- 
lants.   English  k  English,  for  appellee. 

LAMM,  P.  J.  Defendants  appeal  from  a  de- 
cree of  the  Ray  circuit  court  defining  and  ad- 
judging title  in  plaintiff  to  all  that  piece  or 
parcel  of  land  described  by  metes  and  bounds 
as  follows:  Beginning  at  a  point  544^  feet 
north  of  tbe  southwest  comer  of  the  east  ^ 
of  the  west  ^  of  the  southwest  ^,  of  section  33, 
in  township  50  north,  in  range  33  west,  in 
Jackson  county,  Mo.,  thence  north  90  feet, 
thence  235  feet  east,  thence  90  feet  sonth,  and 
thence  235  feet  west  to  the  place  of  beginning— 
as  against  defendants  (one  Chester  Hnbbardbe- 
ing  the  common  source  of  title);  said  parcel 
being  part  of  the  east  ^  of  the  west  ^  of 
tbe  southeast  ^  of  section  83>  township  50 
north,  in  range  33  west,  in  said  Jadcson  county. 
This  case  was  tried  below  with  three  others 
(one  of  them  being  Hubbard  et  al.  v.  Luther 
C.  Slavens  et  al.,  117  S.  W.  1104,  just  handed 
down  by  this  division).  By  stipulation  it  was 
hMrd  here  with  said  Slavens  Case— the  abstract, 
briefs,  and  points  being  common  (mutatis  mu- 
tandis)- and  the  judgment  was  to  follow  the  dis- 
position of  tbe  principal  case. 

Accordingly,  as  was  done  in  the  Slavens  Case, 
so  let  it  be  done  here.  Tbe  decree  is  in  aU 
things  affirmed.    All  concur. 


DBVOL  et  al.  ▼.  HUBBARD  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  25,  1909.) 

Appeal  from  Circuit  Court,  Ray  County;  J. 
W.   Alexander    Judge. 

Action  by  Harriet  B.  Devol  and  another 
against  Joseph  R.  Hubbard  and  others.  From 
a  decree  in  favor  of  plaintiffs,  defendants  ap- 
peal.    Affirmed. 

L.  H.  Waters  and  L.  C.  Slavens,  for  appel- 
lants.   English  &  English,  for  appellees. 

LAMM,  P.  J.  Defendants  appeal  from  a  de- 
cree of  the  Ray  circuit  court  defining  and  ad- 
judging title  in  plaintiffs  to  lots  8,  9,  10,  and 
11  m  block  1,  in  Phelps  Place  addition  to  Kan- 
sas City,  in  Jackson  county.  Mo.,  as  against 
defendants  (one  Chester  Hubbard  being  the  com- 
mon source  of  title).  Said  lota  are  part  of  the 
east  V^  of  the  west  ^  of  the  southeaat  ^  of 
section  33,  township  50  north,  in  range  33 
west,  in  said  Jackson  county.  Tills  case  was 
tried  below  with  three  others  (one  of  them  be- 
ing Hubbard  et  al.  v.  Luther  O.  Slavens  et  al., 
117  S.  W.  1104,  just  handed  down  by  this  di- 
vision). By  stipulation  it  was  beard  nere  with 
said  Slavens  Case — the  abstract,  briefs  and 
points  being  common  (mutatis  mutandis) — and 
the  judgment  was  to  follow  the  disposition  of 
the  principal  case. 

Accordingly,  as  was  done  In  the  Slavens  Case, 
so  let  it  be  done  here.  The  decree  is  in  all 
things  affirmed.    All  concur. 
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POWX3LL  «t  aL  y.  POWELL  et  aL 

(Supreme  Coart  of  Misaouri,  IMviaion  No.  2. 
March  80,  1900.) 

1.  Vendob  awd  Pubchaseb  (I  261*)— Vek- 
dob'8   Lien— Assionuei^t— Evidence. 

Evidence  held  to  show  that  the  owner  of  a 
vendor's  lien  transferred  by  assignment  all  his 
title  and  interest  therein  to  others,  and  did  not 
merely  transfer  the  lien  to  them  for  collection. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  261.*] 

Z  Vendob  and  Pubchaseb  (J  261*)— Ven- 
doe's  Lien- Abbionment— Bona  Fide  Pub- 
chaseb. 

Evidence  held  to  show  that  persons  pur- 
chasing a  vendor's  lien  from  the  former  owner 
after  it  liad  been  assigned  to  another  were  not 
bona  fide  purchasers  without  notice  of  the  prior 
assignees'  claims. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  281.*] 

3.  EsTOFPEi.  (S  91*)— Equitabue  Estoppel— 
Failube  to  Assebt  Claim. 

Where  persons  purchased  a  vendor's  lien 
with  notice  that  it  had  been  already  assigned  to 
others,  and  brought  suit  against  the  lienees,  ob- 
taining judgment,  the  prior  assignees  were  not 
estopped  to  assert  their  claim  to  the  judgment, 
where  they  were  not  made  parties  to  the  suit 
to  enforce  the  lien  and  did  not  cause  the  per- 
sons suing  to  enforce  it  to  change  their  position 
nor  in  any.  way  mislead  them. 

[Ed.    Note.— For    other   cases,    see    Estoppel, 
Cent  Dig.  IS  257-239 ;   Dec  Dig.  |  91.*]- 

4.  Vendob  and  Pubchaseb  (g  289*)  —  Ven- 
dor's Lien  —  Enfoboement. 

The  land  subject  to  the  lien  having  been 
already  seized  and  sold  for  its  satisfaction  by 
the  subsequent  purchasers  of  the  lien,  the  reme- 
dy of  the  prior  assignees  would  not  be  against 
the  land  in  an  action  against  the  lienees. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  S  269.*] 

6.  Cancellation  ot  Instbukents  (i  65*)  — 

EQ  UITT— RELIEJ". 

Under  the  rule  that  equity  having  once  ac- 
quired jurisdiction  will  grant  full  relief,  where 
a  vendor,  after  having  assigned  the  lien,  again 
assigned  it  to  others,  who  bad  notice  of  the  oth- 
er assignment,  and  gave  them  a  quitclaim  deed 
to  the  land,  and  the  holders  of  the  second  assign- 
ment and  deed  sued  the  lienees,  obtained  judg- 
ment, and  sold  the  land  for  payment  of  the 
debt,  the  court,  upon  setting  aside  the  quitclaim 
deed  at  the  suit  of  the  prior  assignees  and  true 
owners  of  the  lien,  could  give  them  the  fall  ben- 
efit of  the  judgment  obtained  from  the  lienees. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec  Dig.  §  55.*] 

6.  Cancellation  ot  Inbtbumentb  (J  85*)— 
Parties. 

The  lienees  having  had  their  day  in  court 
when  the  lien  was  enforced  against  the  land,  it 
was  of  no  consequence  to  them  who  had  the 
right  to  enforce  the  judgment  against  them,  and 
it  was  not  necessary  to  make  them  or  their  rep- 
resentatives parties  in  the  suit  by  the  true  own- 
ers of  the  lien  against  those  who  had  enforced  it. 
[EM.  Note.— For  other  cases,  see  Cancellation 
of  Instniments,  Dec  Dig.  |  85.*] 

7.  Subbogation  (}  1*)— Tbanbfeb  of  Judq- 
UENT  Against  Vkndob's  Lienees  to  Own- 
KB  or  Lien. 

The  transfer  of  the  judgment  from  the  sub- 
sequent purchasers  of  the  lien  to  the  prior  as- 


signees and  trae  owners  involved  aelthw  legal 
nor  conventional  subrogation. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Dec.  Dig.  ^  l.*l 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; J.  L.  Fort,  Judge. 

Action  by  T.  Cole  Powell  and  another 
against  L.  B.  Powell  and  others.  Decree  for 
plalntifls,  and  defendants  appeal.    Affirmed. 

J.  E.  Brewer  and  W.  S.  O.  Walker,  for  ap- 
pellants. C.  6.  Shepard  and  Sam  J.  Corbett, 
for  respondents. 

BURGESS,  3.  This  Is  a  proceeding  In 
equity,  Instituted  in  the  circuit  court  of 
Pemiscot  county  for  the  purpose  mainly  of 
divesting  out  of  the  defendants  all  of  their 
right,  title,  and  Interest  In  and  to  a  certain 
Judgment  previously  rendered  in  said  circuit 
court,  and  Investing  the  Fame  In  plaintiffs 
herein.  Upon  application  for  change  of 
venue,  the  cause  was  transferred  to  the  cir- 
cuit court  of  Dunklin  county,  where  trial 
was  had  and  a  decree  entered  In  favor  of 
plaintiffs,  from  which  decree  the  defendants 
have  prosecuted  this  appeal. 

The  facts  developed  at  the  trial  of  the 
cause  are  as  follows: 

T.  C.  Powell,  father  of  plaintiffs,  T.  Cole 
and  J.  H.  Powell,  and  of  defendant  L.  B. 
Powell,  was  owner  of  several  large  tracts  of 
wUd  timber  land  In  Pemiscot  county,  Mo., 
and  resided  In  Tennessee,  just  across  the 
river  from  the  city  of  Caruthersvllle,  Pemls- 
bot  county.  In  which  city  lived  his  said  three 
sons.  On  the  6th  day  of  May,  1896,  he  and 
one  J.  W.  Canady  entered  Into  a  contract  In 
the  nature  of  a  warranty  deed,  by  which  he 
conveyed  to  said  Canady  lands  owned  by 
him  In  Pemiscot  county,  and  described  as 
the  west  half  of  section  13,  all  of  section 
No.  14  except  the  north  half  of  the  north- 
east quarter,  the  north  half  of  section  No.  23, 
the  east  half  of  the  southeast  quarter  of 
section  No.  12,  the  northwest  quarter  of 
section  No.  12,  the  north  half  of  the  north- 
east quarter  of  section  No.  12,  all  of  section 
No.  15,  all  In  township  No.  17  north,  of  range 
No.  12  east;  retaining  in  said  conveyance  a 
vendor's  lien  on  said  lands  for  the  purchase 
price  of  $5  per  acre.  Canady  paid  $500  of 
the  purchase  price,  and  went  Into  possession 
of  the  lands,  and  began  cutting  and  removing 
the  timber  thereon.  He  made  some  other 
small  payments  to  Powell,  also  paying  some 
back  taxes,  and  failed  to  make  further  pay- 
ments. 

In  the  latter  part  of  the  year  1900  T.  0. 
Powell  made  an  assignment  of  said  vendor's 
lien  to  his  sons,  J.  H.  and  T.  Cole  Powell, 
and  delltered  same  to  Dinning  &  Bragg,  at- 
torneysj  In  the  city  of  Caruthersvllle,  stating 
to  them  that  said  contract  and  vendor's  Hen 
had  been  assigned  by  him  to  the  said  parties, 
and  that  T.  Cole  Powell  would  arrange  about 


♦For  other  csms  see  same  toplo  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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making  bond  for  suit  If  suit  should  be  found 
necessary.  Later,  T.  Cole  Powell  called  on 
said  attorneys,  and  suggested  tbat  suit 
should  not  be  brought  at  that  time.  It  also 
appears  that  T.  Cole  Powell,  at  that  time  or 
later,  took  the  paper  out  of  the  possession  of 
said  attorneys,  went  to  the  office  of  C.  B. 
Farris,  another  attorney  of  the  city  of  Car- 
uthersviUe,  and  consulted  him  about  the 
matter  of  bringing  suit  to  enforce  the  Hen, 
and,  Mr.  Farris  having  informed  him  that  be 
could  not  undertake  to  bring  suit  for  talm  for 
the  reason  tbat  the  interests  of  other  clients 
of  his  would  be  affected  thereby,  he  returned 
the  paper  to  Attorneys  Dinning  &  Bragg. 
Mr.  Farris  testified  that  he  examined  the 
contract  and  vendor's  lien  at  the  time;  that 
his  recollection  was  that  the  assignment  was 
in  the  ordinary  form,  and  that  the  same  was 
properly  acknowledged. 

On  February  13,  1902,  defendant  L.  B. 
Powell,  who  was  known  as  Bimk  Powell, 
procured  from  his  father,  T.  C.  Powell,  a 
written  assignment  of  all  his  right,  title,  and 
interest  in  and  to  the  contract  and  vendor's 
Hen  which  had  previously  been  assigned  by 
T.  C.  Powell  to  the  plaintiffs,  and  at  the 
same  time  procured  from  him  a  quitclaim 
deed  to  all  the  lands  mentioned  in  said  con- 
tract As  to  this  transaction  the  testimony 
of  A.  P.  Campbell  and  his  wife,  who  were 
living  at  the  time  with  T.  C.  Powell  was 
to  the  following  effect:  Bunk  Powell  came 
to  see  the  old  man  two  or  three  times  for 
the  purpose  of  purchasing  this  contract  an(\ 
vendor's  lien  from  him.  The  old  man  ex- 
plained to  him  that  he  had  already  assigned 
the  contract  and  Hen  to  bis  sons  J.  H.  and 
T.  Cole  Powell,  and  that  he  could  not  assign 
the  same  to  him  except  subject  to  their  ap- 
proval, or  unless  he  could  procure  the  paper 
from  them.  To  this  Bunk  replied,  "All  right; 
I  can  get  it  from  them  myself."  Campbell 
drew  up  the  assignment  and  deed,  aud  his 
understanding  was  that  Bunk  was  to  pay 
the  old  man  $2,250  as  consideration  therefor, 
but  he  did  not  know  whether  he  ever  paid 
that  sum.  He  did  know,  however,  that  Bunk 
afterwards  gave  the  old  man  some  horses, 
mules,  and  old  wagons.  On  being  asked  If 
he  was  present  when  the  papers  were  signed 
and  delivered  to  Bunk  by  his  father,  witness 
Campbell  replied,  "No,  sir;  the  old  man  was 
very  ill  at  the  time  this  trade  was  made, 
and  Bunk  rode  off  to  get  a  notary— drove  off 
In  a  run  nearly — and  he  got  back  there,  and 
they  got  it  signed  up  some  time  that  night" 
In  the  course  of  a  conversation  between 
Campbell  and  Bunk  a  few  weeks  after  the 
trade  was  consummated,  Bunk  Informed  wit- 
ness tbat  J.  R.  Brewer  and  J.  J.  Williams, 
defendants  herein,  were  interested  with  blm 
In  the  trade,  and  remarked,  "I  am  out  noth- 
ing; Mr.  Williams  puts  up  so  much  money, 
and  Mr.  Brewer  does  the  lawing,  and  I  get 
one-half  of  what  we  get  out  of  it."  Camp- 
bell had  a  conversation  also  with  T.  C. 
I'owell  after  the  assignment  to  Bunk,  and 


the  old  man  remarked  tbat  Bunk  was  bay- 
ing against  chances,  and  that.  If  he  did  not 
get  the  papers  from  the  other  parties,  he 
was  out  Mrs.  Annie  Campbell,  wife  of  wit- 
ness A.  P.  Campbell,  testified  that  at  the 
time  the  deal  was  made  the  old  man  told 
Bunk  Powell  that  he  would  assign  the  Hen 
to  him  if  he  would  obtain  from  T.  Cole  and 
J.  H.  Powell  thehr  Interest  In  It  She  copied 
the  written  assignment  to  Bunk  PoweU  hi  a 
book  at  T.  C.  Powell's  house.  Other  testi- 
mony showed  that  after  the  death  of  T.  G. 
Powell,  which  occurred  in  August  1903, 
Bunk  PoweU  had  charge  of  all  his  books  and 
papers,  and  that  before  this  trial  the  leaves 
of  the  book  containing  said  copy  of  the  as- 
signment had  been  torn  out 

With  reference  to  the  transaction  with  his 
father,  Bunk  Powell  testified  that  he  paid 
his  father,  as  consideration  for  the  assign- 
ment to  him  of  the  Hen,  $500  in  cash,  also 
delivered  to  him  sbc  horses,  one  mule,  a  log 
wagon  outfit,  a  road  wagon,  and  paid  $1<M 
on  a  note  owing  by  him.  In  all,  he  paid 
him  $1,550,  or  its  equivalent  He  farther 
testified  that  it  wad  his  understanding  tbat 
the  assignment  to  Cole  and  J.  H.  Powell 
was  merely  for  the  purpose  of  collecting  the 
debt  seciued  by  the  lien,  and  that  they  were 
to  get  10  per  cent  of  the  amount  coUected; 
that,  after  the  assignment  to  him,  J.  H. 
Powell  wrote  blm  a  letter  In  which  he  of- 
fered to  sell  him  his  Interest  In  the  contract 
and  lien  for  $500.  This  letter,  however,  was 
aot  produced  by  the  witness. 

Upon  procuring  said  assignment  from  his 
father.  Bunk  Powell  went  to  the  office  of 
Dinning  &  Bragg  and  stated  that  he  had 
made  a  trade  with  his  father,  and  that  his 
father  sent  him  for  the  contract  and  ven- 
dor's *Uen  which  had  been  assigned  to  T. 
Cole  and  J.  H.  PoweU,  whereupon  he  was 
given  possession  of  the  papers.  Thereafter, 
on  AprU  4, 1902,  he  transferred  and  assigned 
to  his  codefendants,  J.  R.  Brewer  and  J.  J. 
Williams,  for  a  consideration  of  $2,000,  a 
40/83  interest  In  the  debt  and  vendor's  Hen 
assigned  to  him.  Suit  was  then  instituted 
by  the  defendants  In  the  Pemiscot  county 
circuit  court  to  enforce  the  vendor's  Hen 
against  the  lands  in  question,  said  suit  being 
styled  "L.  B.  Powell,  J.  B.  Brewer,  and  J. 
J.  Williams  vs.  J.  W.  Canady  and  William 
Hunter."  Trial  was  had  on 'the  1st  day  of 
August,  1903,  and  Judgment  in  the  sum  of 
$16,275.50  rendered  in  favor  of  the  plain- 
tiffs, defendants  herein,  which  Judgment  was 
declared  to  be  a  Hen  upon  said  lands  and  the . 
lands  ordered  sold.  In  obedience  to  which 
order  the  sheriff  of  Pemiscot  county,  at  the 
next  term  of  said  court  sold  the  lands  to 
satisfy  said  Judgment  J-  R.  Brewer  becom- 
ing the  purchaser  thereof  for  himself  and 
codefendants;  but  he  paid  to  the  sheriff 
only  a  sum  sufficient  to  pay  the  costs  of 
suit  and  the  sheriff's  fee  for  selling,  the  bal- 
ance of  the  purchase  price  being  credited  on 
the  Judgment    It  appears  that  after  Canady 
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purchased  the  land  from  T.  C.  Powell,  as 
above  mentioned,  he  sold  the  west  half  of 
section  13,  In  township  17,  range  12,  to  Wm. 
Hunter,  one  of  the  parties  defendant  In  said 
suit,  who  appealed  from  the  Judgment  In 
said  cause  as  affecting  the  said  west  half  of 
section  13,  claimed  to  be  owned  by  him. 
This  balf  section  was,  therefore,  not  sold  at 
the  foreclosure  sale,  but  all  the  balance  of 
the  land  was  sold  by  the  sheriff  and  bought 
In  by  J.  B.  Brewer,  and  the  same  was  held 
by  him  for  himself  and  his  codefendants 
at  the  time  of  the  trial  of  this  cause. 

Defendant  J.  B.  Brewer  testified  that  he 
had  no  knowledge  that  T.  Cole  and  J.  H. 
Powell  had  any  Interest  In  the  property  or 
lien  imtll  after  the  4th  day  of  April,  1902, 
when  the  40/83  Interest  in  the  Hen  was  pur- 
chased by  himself  and  Williams;  and  Wil- 
liams, In  his  own  behalf,  testified  to  the 
same  effect. 

Samuel  J.  (Torbett,  an  attorney,  testified 
for  plaintiffs  that  In  the  fall  of  1901  or  spring 
of  1902  he  had  a  conversation  with  defend- 
ant Brewer  with  reference  to  some  trouble 
which  Brewer  had  had  with  Canady  respect- 
ing the  land  In  controversy,  during  the 
course  of  which  conversation  Brewer  said 
that  in  order  to  get  even  with  Canady  he 
would  get  Bunk  Powell  to  buy  the  contract 
and  vendor's  lien  from  old  man  Powell,  and 
he  would,  then  break  Canady  up;  that  wit- 
ness remarked,  "That  will  do  you  no  good, 
because  the  contract  has  already  been  as- 
signed to  Bud  and  Cole  Powell,"  whereupon 
Brewer  said  that  he  didn't  make  any  differ- 
ence, as  they  had  never  paid  a  thing  for  it 

Brewer,  on  the  witness  stand,  denied  that 
he  had  ever  had  any  conversation, with  wit- 
ness Corbett  such  as  related  by  him. 

A  transcript  of  the  testimony  of  T.  Cole 
Powell  and  J.  H.  Powell  taken  In  the  case 
of  L.  B.  Powell,  J.  R,  Brewer,  and  J.  J. 
Williams  vs.  J.  W.  Canady  and  Wm.  Hunter, 
wherein-  they  appeared  as  witnesses,  was  In- 
troduced In  evidence  in  this  case  by  the  de- 
fendants. This  showed  that  J.  H.  Powell, 
while  being  examined  touching  his  Interest 
In  the  vendor's  lien  In  question,  testified  as 
follows:  "Q.  What  did  you  and  your  broth- 
er Cole  pay  for  this — ^anythlng?  A.  No,  sir. 
Q.  What  were  you  to  pay  for  it?  A.  We 
were  just  simply  to  take  It  and  collect  It, 
and  we  were  to  get  20  per  cent.  Q.  You 
never  attempted  to  collect  It?  A.  The  rea- 
son we  didn't,  he  asked  us  to  wait." 

T.  Cole  Powell's  testimony,  as  shown  by 
said  transcript,  was  as  follows:  "Q.  You 
never  paid  T.  O.  Powell  anything  on  this? 
A.  No,  sill  Q.  You  simply  was  to  get  part 
for  collection?  A.  He  didn't  say  what;  Just 
handed  It  over  for  value  received.  Q.  You 
didn't  pay  anything,  and  wasn't  to  get  any- 
thing except  what  you  get  out?  A.  That 
part  was  not  explained  to  me.  Q.  You  sim- 
ply was  to  collect  for  part  of  It?  A.  Nothing 
was  said  about  that." 

As  explaining  his  testimony  aforesaid,  J. 


H.  Powell  testified  at  the  trial  of  this  cause 
as  follows:  "Q.  You  testified  In  the  case  of 
L.  B.  Powell  et  al.  vs.  Canady  et  al.,  In  Pem- 
iscot county?  A.  Yes,  sir.  Q.  I  will  ask  yon 
If  your  testimony  In  that  case  relative  to 
holding  this  contract  for  collection  or  other- 
wise—  Did  you  testify  relative  to  that? 
A.  Yes,  sir;  I  think  that  Is  the  way  the  dep- 
osition read.  Q.  Now,  state  fully  what  you 
meant  at  that  time.  A.  When  the  paper 
was  given  to  us,  or  assigned  to  us.  It  was  a 
present,  and  afterwards  father  complained 
that  he  was  doing  too  much  for  us,  and  then 
insisted  we  keep  it  for  collection.  Q.  Was 
T.  Cole  Powell,  your  brother,  present  at  any 
time  during  the  conversation  with  your  fa- 
ther In  which  the  matter  of  that  assignment 
was  brought  up?  A.  No,  sir,  I  don't  think 
he  was.  Q.  I  will  ask  you  what  you  was  to 
receive  out  of  this  matter?  A.  He  said  at 
first  that  he  gave  It  to  us,  and  the  last  time 
we  talked  about  It  he  agreed  he  would  pay 
us  20  per  cent  for  collecting  It — for  attor- 
ney's fees  and  trouble — and  would  divide 
the  balance  equally  with  me  and  Cole.  Q. 
Your  father  first  made  a  straight-out  assign- 
ment to  you  and  your  brother,  and  It  be- 
came your  property?  A.  Yes,  sir.  Q.  And 
afterwards,  feeling  that  he  had  given  you 
quite  a  little  sum,  when  the  amount  was 
collected  he  thought  you  ought  to  give  him 
something  back  out  of  It?  A.  Yes,  sir.  Q. 
I  will  ask  you  If  T.  Cole  Powell  ever  con 
sented  to  this  agreement  you  speak  of  be- 
tween your  father  and  you?  A.  No,  sir.  Q. 
He  knew  nothing  of  It?    A.  No,  sir." 

After  hearing  all  the  evidence.  It  was  ad- 
Judged  and  decreed  by  the  court  that  the 
quitclaim  deed  from  T.  C.  Powell  to  L.  B. 
Powell  be  canceled,  set  aside,  and  for  naught 
held,  and  that  all  of  the  right,  title,  interest 
and  claim  of  whatsoever,  kind  or  nature  of 
the  defendants  In  and  to  the  lands  in  con- 
troversy be  divested  out  of  them  and  Invested 
In  the  plaintiffs ;  also  that  all  the  right  title, 
and  Interest  of  the  defendants  In  and  to  the 
judgment  rendered  In  their  favor  and  against 
3.  W.  Canady  and  William  Hunter  by  the 
circuit  court  of  Pemiscot  county,  on  the  28th 
day  of  November,  1903,  be  divested  out  of 
them  and  invested  in  the  plaintiffs  in  this 
cause.  The  defendants  duly  filed  motion  to 
set  aside  the  finding,  Judgment  and  decree 
of  the  court  and  to  grant  them  a  new  trial, 
also  a  motion  in  arrest  of  Judgment,  both 
of  which  motions  having  been  overruled,  de- 
fendants appealed  to  this  court 

Defendants'  first  insistence  is  that  the 
transaction  between  T.  C.  Powell  and  his 
sons  T.  Cole  Powell  and  J.  H.  Powell,  with 
reference  to  the  contract  involving  the  ven- 
dor's lien,  amounted  to  nothing  more  than 
an  agreement  to  have  them  collect  said  cause 
of  action,  and  that  said  agreement  could 
have  been  revoked  at  any  time,  there  having 
been  no  stipulation  as  to  the  length  of  time 
they  might  hold  said  claim  for  collection. 
If  the  facts  in  evidence  supported  that  theory 
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of  the  case,  tben,  as  plaintiffs  concede,  the 
contention  as  to  the  right  to  revoke  would 
have  been  correct;  but  plaintiffs  insist  that 
the  evidence  not  only  does  not  support  such 
contention,  but  is  all  the  other  way.  The 
chancellor's  finding  on  this,  issue  was  in 
favor  of  the  plaintiffs,  and  his  finding  was 
well  supported  by  the  evidence. 

The  next  contention  of  defendants  is  that 
defendant  L.  B.  Powell  l>ought  said  contract 
In  good  faith,  and  sold  to  defendants  Brewer 
and  Williams  in  good  faith,  and  that  they 
became  the  owners  of  all  the  Interest  of 
T.  O.  Powell  in  the  contract.  The  evidence, 
we  think,  clearly  shows  that  L.  B.  Powell 
was  not  a  purchaser  in  good  faith.  He  him- 
self testified  that  he  learned  of  the  claim  of  T. 
Cole  Powell  and  J.  H.  Powell  before  the  deed 
to  taim  was  signed  and  acknowledged,  at 
which  time  be  paid  his  father  $400,  having 
previously  paid  him  $100  on  the  contract;  that 
before  the  transaction  was  consummated  he 
told  Brewer  of  the  claim  of  T.  Cole  and  J.  H. 
Powell,  and  that  Brewer  advised  him  to 
go  ahea4  and  make  the  deal.  It  is,  therefore, 
clear  that  he  was  not  an  Innocent  purchas- 
er, and  that  he  paid  the  money  to  T.  C. 
Powell  with  full  knowledge  of  the  plaintiffs' 
claim.  While  I/.  B.  Powell  testified  that  T. 
Cole  Powell  told  him  they  were  only  holding 
the  vendor's  lien  for  collection,  he  admitted 
on  cross-examination,  that  T.  Cole  Powell 
did  not  say  that,  but  that  he  simply  said, 
"There  is  nothing  in  it."  The  testimony  of 
A.  P.  Campbell,  Annie  Campbell,  C.  E.  Bragg, 
and  S.  J.  Corbett  all  goes  to  show  that  the 
purchase  was  not  made  in  good  faith,  or 
without  notice  of  plaintiffs'  claim.  It  plain- 
ly appears  that,  T.  C.  Powell  having  previ- 
ously assigned  all  his  right,  title,  and  inter- 
est in  and  to  said  vendor's  lien  to  J.  H.  and 
T.  Cole  Powell,  he  had  no  interest  to  assign 
to  liL  B.  Powell,  and  it  must  needs  be  tliat 
nothing  passed  by  such  assignment 

It  is  also  claimed  by  defendants  that  the 
plaintiffs  knew  of  the  purchase,  bot  made 
no  claim  to  the  lands  or  any  Interest  therein 
until  after  the  defendants  had  obtained  the 
judgment  against  Canady  on  the  contract, 
and  that  they  now  seek  to  appropriate  that 
judgment  to  their  own  use.  This,  if  any- 
thing, is  a  plea  of  estoppel;  but  there  is 
no  element  of  est(^pel  in  the  case.  While 
T.  Cole  Powell  and  J.  H.  Powell  claimed 
to  be  the  owners  of  this  vendor's  lien  at 
the  trial  between  these  defendants  and  J. 
W.  Canady,  they  were  not  imrties  to  that 
suit,  did  not  cause  the  defendants  to  change 
their  position,  and  did  not  in  any  way  mis- 
lead them. 

Defendants  aso  cont«id  that,  "if  respond- 
ents have  any  title  to  or  interest  in  that  con- 
tract, or  any  rights  thereunder,  they  should 
assert  them  against  the  land  in  a  suit  against 
Canady  and  the  others  interested  in  said 
lands."  In  view  of  the  fact  that  defendants 
had  already  seized  upon  and  sold  this  land 
for  the  payment  of  this  same  debt,  we  are 


unable  to  appreciate  the  forcie  or  merit,  or 
even  the  plausibility,  of  such  contention.  To 
say  the  least,  the  manner  of  the  attempt  on 
the  part  of  the  defendants  to  obtain  the 
title  to  this  land  is  not  to  be  commended.  In 
the  case  of  Waddington  v.  Lane,  202  Mo.  387, 
100  S.  W.  1139,  wherein  the  facts  were  very 
similar  to  those  In  the  case  at  bar,  tbe  court 
divested  tbe  title  to  tbe  property  In  dispute 
out  of  tbe  party  obalnlng  the  same  through 
fraud,  and  vested  the  title  in  the  party 
justly  entitled  thereto,  just  as  was  done  by 
the  trial  court  in  this  case. 

Defendants  further  Insist  that,  "if  the 
court  had  any  power  to  set  aside  the  deed 
from  T.  C.  Powell  to  L.  B.  Powell,  It  could 
not  undertake  to  project  tbe  title  over  and 
into  T.  Cole  Powell  and  J.  H.  Powell,  as 
they  never  claimed  to  have  any  deed ;  that, 
if  the  court  had  any  power  to  hold  that  de- 
fendants herein  should  not  have  obtained 
judgment  against  Canady  and  others,  .  It 
did  not  have  any  power  to  transfer  that 
judgment,  improperly  obtained,  to  T.  Cole 
Powell  and  J.  H.  Powell;  and  that.  If  it 
had  tbe  power  to  ascertain  and  decree  that 
T.  Cole  Powell  and  J.  H.  Powell  were  the 
lawful  owners  of  the  contract  wltb  Canady, 
that  Is  all  that  It  could  decide." 

As  to  the  first  proposition,  the  defendants 
are  evidently  mistaken.  The  court  did  not 
hold  that  plaintiffs  derived  any  title  by  or 
through  the  quitclaim  deed  from  T.  O.  Pow- 
ell to  L.  B.  Powell,  but  that  deed  was  by 
the  decree  of  tbe  court  set  aside  and  for 
naught  held,  and  tbe  court  gave  the  plaintiffs 
the  full  benefit  of  the  judgment  theretofore 
obtained  by  defendants  herein  In  their  suit 
against  Canady  et  al.,  in  doing  which  it 
acted  within  the  jurisdiction  and  bounds  of 
a  court  of  equity. 

In  Baker  v.  McDaniel  et  al.,  178  Mo.  447, 
77  S.  W.  531,  Judge  Fox,  speaking  for  the 
court,  said:  "The  rule  that  a  court  of  equi- 
ty, after  once  acquiring  Jurisdiction  of  a 
cause,  will  do  complete  justice  and  grant 
full  relief,  means  that  the  court,  keeping  in 
view  the  purpose  of  the  action,  will  reach 
out  and  adjust  all  equities  necessary  to  give 
force  and  effect  to  the  decree  and  remedy 
the  evil  sought  to  be  corrected  by  tbe  ac- 
tion." In  the. case  of  Evans  v.  Missouri,  I. 
&  N.  Ry.  Co.,  64  Mo.  462,  the  court  said: 
"A  court  of  equity,  owing  to  tbe  flexibility  of 
its  powers.  Is  not  confined  to  a  single  meth- 
od of  affording  redress,  but  will  as  just  seen, 
adopt  that  method  of  administering  relief  as 
will,  without  circuity  of  action,  compel  the 
party  in  defanlt  to  do  equity." 

Another  insistence  of  def^idants  is  that 
the  circuit  court  had  not  power  or  jurisdic- 
tion to  render  this  judgment,  and  could  not 
have,  unless  and  until  the  administrator  of 
J.  W.  Canady,  and  the  heirs  of  J.  W.  Can- 
ady, as  well  as  William  Hunter,  were  made 
parties  to  the  suit.  We  cannot  admit  this 
contention.     Canady  and  Hunter  bad  each 
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tiad  his  day  In  court,  trial  of  the  Issues 
was  had,  with  all  parties  represented,  and 
Hunter  appealed  from  the  Judgment  render- 
ed against  him.  Neither  Canady's  nor  Hun- 
ter's interests  were  affected  by  this  litiga- 
tion. The  cause  of  action  against  Canady 
and  Hunter  which  the  defendants,  through 
fraud,  procured  from  T.  G.  Powell,  and  upon 
which  they  obtained  Judgment  against  Can- 
ady and  Hunter,  was  plaintiffs'  cause  of  ac- 
tion ;  and  inasmuch  as  defendants  hare  al- 
ready brought  suit  upon  that  cause  of  action, 
and  obtained  Judgment  against  Canady  and 
Hunter,  it  would  be  an  act  of  injustice  as 
to  tbe  latter  to  set  aside  all  the  proceedings 
and  put  them  to  the  additional  and  nnnec- 
essary  expense  of  defending  a  new  suit  in- 
stituted agalABt  them  by  the  plaintiffs,  when 
such  can  be  avoided,  and  complete  Justice 
done,  now  that  all  the  necessary  parties  are 
before  the  court,  by  divesting  the  Judgment 
obtained  by  these  defendants  out  of  them, 
and  resting  said  Judgment  In  these  plain- 
tiffs, for  whom,  as  it  were,  they  hold  It  in 
trust.  -It  to  of  no  consequence  to  Canady  or 
Hunter  who  has  the  right  to  enforce  and 
collect  this  Judgment  So  far  as  this  rec- 
<n:d  discloses,  neither  of  them  has  anyi  in- 
terest In  this  litigation,  nor  are  they,  or 
either  of  them,  here  complaining.  Besides, 
If  the  defendants  believed  it  necessary,  they 
could  have  made  Canady  and  Hunter  parties 
to  this  action,  which,  however,  they  did  not 
choose  to  do. 

Defendants  further  say,  "there  was  and  is 
no  warrant  in  law  for  the  attempted  subro- 
gation of  respondents  to  the  rights  of  ap- 
pellants herein  and  to  the  Judgment  obtained 
by  appellants  against  Canady."  What  we 
have  already  said  Is  a  sufficient  answer  to 
the  proposition  here  intended  to  be  stated. 
This  is  not  a  question  or  matter  of  either 
legal  or  conventional  subrogation,  nor  was 
the  case  tried  upon  any  such  theory,  nor  does 
the  word  "subrogation"  occur  anywhere  in 
tbe  court's  decree. 

The  findings  of  the  court  were  In  accord- 
ance with  the  evidence,  and  the  decree  Is  em- 
inently right  and  Just  The  Judgment  to  af- 
firmed.   All  concur. 


REMMERS  V.  REMMERS  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  80,  1009.) 

1.  CONSFIBACT   (§  6*)— EJBSENTIALS. 

Mere  conspiracy,  without  action  thereunder, 
to  not  actionable. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  I  4;  Deo,  Dig.  J  Sl*] 

2.  PBAxrn  (i  S*)— KssENHAts— "Dkokit." 

To  constitute  actionable  deceit,  representa- 
tions must  be  false  to  defendant's  knowledge, 
must  be  made  with  intent  to  deceive,  must  de- 


ceive, and  must  result  in  injury  from  reliance 
theieon. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H ;  Dec.  Dig.  J  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1894-1896;   vol.  8,  p.  7629.] 

3.  EVIDEROE  (J  393*)— Pabol  Evioknob— Oon- 

TBADIOTION  OF  WRITTEN  AOBEEMBNTB. 

One  suing  at  law  cannot  contradict  tbe 
terms  of  a  written  lease  to  which  he  was  a 
party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  }{  1736-1744;  Dec.  Dig.  S  393.*] 

4.  Evidence  (J  429*)— Parol  Bvidenob— Ad- 
missibility TO  Affect  Wbitinq. 

Antecedent  or  contemporaneous  oral  agree- 
ments are  inadmissible  to  alter  or  contradict  a 
written  contmct,  bnt  such  contract  may  be 
shown  never  to  have  legally  existed,  because 
fraudulently  accomplished  or  because  no  agree- 
ment was  made  in  contemplation  of  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1969-1971,  1973,  1974;  Dec.  Dig. 
i  429.»] 

5.  Bankbtjttot  (J  8905— Recovery  <>'  Pnop- 

EBTY    OB   DAKAOBS— TbUSTEE  C^LT    FBOPEB 

Pabty. 

A  bankrupt  cannot  sue  to  recover  stock  or 
damages  for  its  conversion  or  wrongful  procnre- 
ment,  the  trustee  l>eing  the  only  proper  part; 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  390.*] 

6.  CONBPIBAOT    (t   18*)— PUEADINO— EFKEOT. 

Allegations  that  a  lease,  advancements,  and 
promise  of  other  advancements  made  by  defend- 
ants to  plaintiff  were  not  made  in  good  faith  as 
believed  by  him.  bat  were  made  as  part  of  a 
conspiracy  by  defendants  to  defraud  plaintiff 
and  to  deprive  him  of  his  stocks  and  other  prop- 
erty, and  to  injure  him  in  his  good  name,  fame 
and  reputation,  and  in  his  business,  etc.,  cannot 
be  sustained  as  stating  a  cause  of  action  for  a 
conspiracy   to  injure   plaintiff's   reputation. 

[Ed.  Note. — For  other  cases,  see  Conspiracj-, 
Dec.  Dig.  S  13.*] 

7;  Assignments   (J   24*)- Right   o»   Action 

FOR  Tobt. 

The  common-law  rule  that  no  right  of  ac- 
tion for  tort  to  iierson  or  property  could  be  as- 
signed has  been  much  relaxed,  and  torts  affect- 
ing the  person  or  family  relations  and  those  af- 
fecting property  are  now  distinguished. 

['Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  S{  42^6 ;   Dec  Dig.  {  24.*] 

8.  lilBEL  AND  Slandkb  (8  85*)— Plbadiho— 

SCFFICIBNOY. 

Allegations  that  defendants  injured  plain- 
tifTs  business  by  seeking  to  prevent  sales  by 
him  and  by  circulating  false  reports  reflectiuz 
upon  bis  integrity  are  insufficient  to  charge  libel 
or  slander ;  it  being  necessary  to  aver  the  offen- 
sive language  and  reports. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Dec.  Dig.  {  85.*] 

Appeal  from  St  liOuis  Circuit  Court ;  Dan- 
iel O.  Taylor.  Judge. 

Action  by  Henry  J.  Remmers  against  Fred- 
erick J.  Remmers  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

This  cause  was  brought  to  this  court  by 
appeal  on  the  part  of  the  plaintiff  from  a 
Judgment  of  the  circuit  court  of  the  city  of 
St  Louis  sustaining  a  demurrer  to  plaintiff's 


*For  other  cases  lee  uuue  topic  and  section  NUMBER  tn  Dec  *  Am.  Dig*.  1907  to  date,  *  Reporter  Indexse 
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amended  petition.  The  petition  to  which  the 
demurrer  was  Interposed  waa  as  follows: 
■  'Tialntlff  states  that,  at  the  times  herein 
stated,  the' College  Hill  Press  Brick  Works 
was  a  corporation,  organized  under  the  laws 
of  the  state  of  Missouri ;  that  at  said  times 
the  Carthage  Marble  &  White  Lime  Company 
was  likewise  a  corporation  organized  under 
the  laws  of  the  state  of  Missouri ;  tliat  plain- 
tiff was  on  or  about  the  19th  day  of  July, 
1902,  the  owner  of  29  shares  of  the  capital 
stock  of  the  said  Carthage  Marble  &  White 
Lime  Company,  of  the  par  value  of  $100  per 
share,  and  that  said  stock  was,  at  that  time, 
of  the  actual  value  of,  to  wit,  $35,000;  that 
at  said  times  the  Goesse  &  Remmers  Build- 
ing &  Contracting  Company  was  likewise  a 
corporation  organized  ander  the  laws  of  the 
state  of  Missouri ;  that  on  or  about  the  19th 
day  of  July,  1902,  plaintiff  was  the  owner  of 
50  shares  of  the  capital  stock  of  said  Goesse 
&  Remmers  Building  &  Contracting  Com- 
pany, of  the  par  yalne  of  $100  per  ahare^  and 
that  said  stock  was  at  that  time  of  an  actual 
value  of,  to  wit,  $12,500;  that  on  and  prior 
to  the  igth  day  of  July,  1902,  the  defendants 
Remmers  and  Otto  and  Joseph  J.  Kulage 
were  the  owners  of  more  than  61  per  cent 
of  the  capital  stock  of  said  College  Hill  Press 
Brick  Works ;  that  at  that  time  said  persons 
controlled  said  corporation,  and  acted  as  its 
officers  and  directors;  that  at  said  times 
said  company  owned  a  plant  and  grounds  for 
the  manufacture  of  bricks,  located  in  the  vi- 
cinity of  College  avenue  and  Broadway,  in 
the  city  of  St  Louis;  that  said  plant  had 
been  unused  for  several  years  and  was  in 
bad  repair,  and  to  put  same  in  condition  for 
the  manufacture  of  bricks  would  require  the 
expenditure  of  large  sums  of  money;  that 
the  grounds  surrounding  the  plant,  valuatile 
only  for  the  clay  they  contained,  were  cov- 
ered with  debris,  requiring  the  expenditure 
of  large  sums  of  money  for  Its  removal ;  that 
on  and  prior  to  the  19th  day  of  July,  1902, 
defendants  were  desirous  and  anxious  to 
have  the  defendant  the  College  Hill  Press 
Brick  Works  to  lease  the  said  brick  manu- 
facturing plsmt  and  appurtenances  to  plain- 
tiff, who  at  the  time  was  inexperienced  In 
the  manufacture  of  bricks;  that,  helng  so 
desirous  to  lease  said  brick  manufacturing 
plant  and  appurtenances  to  plaintiff,  defend- 
ants, acting  principally  through  defendant 
Otto  Knlage,  induced  plaintiff,  by  promise  of 
financial  assistance  In  repairing,  maintain- 
ing, and  operating  said  plant,  and  by  the  rep- 
resentation that  large  profits  could  be  made 
in  the  manufacture  of  bricAs  and  the  sale 
thereof,  to  become  tlie  lessee  of  said  brick 
manufacturing  plant  and  appurtenances; 
that  said  lease  was  in  words  and  figures  as 
follows,  to  wit: 

"This  Indenture  made  this  19th  day  of 
July,  1902,  by  and  between  the  College  Hill 
Press  Brick  Works,  a  corporation,  party  of 
the  first  part,  and  Henry  J.  Reuuners,  party 


of  the  second  part,  both  parties  residing  and 
doing  bnsiness  in  the  city  of  St  Louis,  Mis- 
souri, witnesseth :  That  the  party  of  the  first 
part,  for  and  in  consideration  of  the  cove- 
nants and  agreements,  hereinafter  mmtion- 
ed  to  be  kept  and  performed  by  the  said  par- 
ty of  the  second  part,  has  this  day  demised 
and  leased  to  the  said  party  of  the  second 
part,  all  of  the  premises,  machinery,  tools 
and  appliances  used  in  connection  with  brick 
making,  situate,  lying  and  being  In  the  city 
of  St  Louis,  and  state  of  Missouri,  known 
and  described  as  follows,  to  wit:  "Begin- 
ning at  the  southeast  comer  of  dty  block 
3386,  being  the  northwest  corner  of  Bellview 
street  and  Linton  avenue,  and  continuing  on 
the  north  line  of  Linton  avenue,  crossing  Von 
Phul  and  Zealand  streets  to  alley  in  city 
block  338S,  thence  along  the  eastern  line  of 
said  alley  to  the  southern  line  of  said  alley 
crossing  said  Zealand  and  Von  Phul  streets 
to  said  Bellview  street,  then  along  the  west- 
ern line  of  said  Bellview  street,  to  the  point 
of  beginning."  Also  all  the  machinery,  tools, 
appliances  and  fixtures  of  every  nature  and 
description,  and  in  condition  as  said  machin- 
ery, tools,  appliances  and  fixtures  as  may  be 
this  present  day  on  said  premises.  * 

"  To  have  and  to  hold  the  above  said  de- 
scribed premises  with  all  the  privileges  and 
appurtenances  belonging  to  the  same,  unto 
the  said  party  of  the  second  part,  from  this 
the  19th  day  of  July,  1902,  to  the  19th  day  of 
July,  1912. 

"'And  the  said  party  of  the  second  part, 
in  consideration  of  the  leasing  of  said  premis- 
es as  aforesaid,  does  covenant  and  agree 
with  the  said  party  of  the  first  part,  to  pay 
the  said  party  of  the  first  part  aa  rent  for 
said  premises,  the  sum  of  fifty  thousand  dol- 
lars in  the  following  manner,  to-wlt:  Five 
thousand  dollars  to-day,  and  forty-five  thou- 
sand dollars  divided  into  nine  <9)  good,  sat- 
isfactory and  negotiable  notes  of  five  thou- 
sand dollars  each,  to  mature  and  become  pay- 
able on  the  first  day  of  March,  1904,  1906, 
1906,  1907,  1908,  1909,  1910,  1911  and  1912. 
It  is  further  agi«ed  that  at  the  expiration  of 
such  term  of  ten  years,  tliia  lease  may  be  ex- 
tended for  a  further  period  of  one  year,  at 
the  same  rental,  namely,  five  thousand  dol- 
lars per  annum,  payable  by  said  second  par- 
ty to  said  first  party.  And  It  Ui  further 
agreed  by  said  party  of  the  second  p-irt  that 
neither  he  nor  his  legal  representatives  will 
take  any  ground  or  clay  lower  than  the  es- 
tablished adjoining  street  grades,  fron  said 
premises,  nor  will  permit  nor  allow  othtrs  to 
do  80,  nor  will  underlet  said  premises  or  any 
part  thereof,  or  assign  this  lease,  wlttaou.  the 
written  assent  of  the  said  party  of  the  itst 
part  had  and  obtained  thereto,  that  he  vUI 
put  Into  repair,  and  at  all  times  during  ite 
term  of  this  lease,  at  his  own  expense,  ma> 
taln  and  repair  the  kilns  and  hollers  ai) 
press  building,  and  aforesaid  machinery 
tools,  appliances  and  fixtures  on  said  prenr 
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Ises;  that  tbe  said  party  of  the  second  part 
will  peaceably  deliver  all  of  aforesaid  prem- 
ises, machinery,  etc.,  up  to  said  party  of  the 
first  part,  Its  heirs,  executors,  administrators 
and  assigns  at  the  termination  of  this  lease, 
or  at  the  option  of  said  party  of  the  first 
part,  whenever  said  party  of  tbe  second  part 
fails  to  pay  the  said  notes,  or  rent  when  due, 
or  to  keop  or  perform  any  other  of  the  cove- 
nants and  agreements  heretofore  stated. 

"  'In  witness  whereof,  the  said  parties  have 
hereunto  In  the  city  of  St.  Louis,  Missouri, 
and  to  duplicate  copies  hereof,  set  their 
hands  the  day  and  year  first  above  written.' 

"Plaintiff  says  that  he  accepted  said  lease 
upon  verbal  conditions  mutually  agreed  to  be- 
tween tbe  parties  at  tbe  time,  as  follows : 
That  the  plaintiff  should  liypothecate  or 
pledge  hl8  said  SO  shares  of  stoclc  to  the 
Goesse  &  Remmers  Building  &  Contracting 
Company,  and  his  29  shares  of  stoctc  in  the 
Carthage  Marble  &  White  Lime  Company 
with  the  defendant  Otto  Kuiage,  which,  as 
the  defendants  well  linew  at  the  time,  was 
substantially  all  the  property  possessed  by 
piaintitF,  to  secure  an  advancement  of  $8,- 
000  then  made  to  plaintiff  by  said  Kuiage,  as 
well  as  further  advancements,  to  an  aggre- 
gate of  $30,000,  which  said  Kuiage  then  and 
there  agreed  to  make  as  needed  by  plaintiff 
In  the  repair,  maintenance,  and  operation  of 
said  plant.  And  It  was  also  mutually  agreed 
that  the  plaintiff  should  have  tbe  privilege 
of  repaying  the  sums  so  advanced,  and  to  be 
advanced,  at  any  time,  with  legal  interest, 
until  all  said  advancements  were  paid,  and 
that  said  Kuiage  should  hold  said  stocic  un- 
til all  said  advancements  were  repaid,  and 
not  present  the  certificates  representing  the 
same  to  the  Issuing  corporation  for  transfer 
on  its  books ;  that  thereupon,  relying  on  the 
promises  and  agreements  aforesaid,  and  In 
consideration  thereof,  plaintiff  Indorsed  the 
blank  power  of  attorney  on  the  back  of  each 
of  the  certificates  representing  said  stock, 
and  at  the  same  time  executed  a  memoran- 
dum in  writing,  as  follows,  to  wit: 

"  'St.  Louis,  Mo.,  July  19th,  1902.  This  is 
to  certify  that  I  have  sold  to  Otto  Kuiage 
the  following  shares  of  stock,  namely,  29 
shares  of  the  Carthage  Marble  &  White  Lime 
Company;  50  shares  of  the  Goesse  &  Rem- 
mers Building  and  Contracting  Company, 
and  that  I  authorize  and  hereby  request  the 
transfer  of  said  shares  of  stock  to  said  Otto 
Kuiage  on  the  books  of  said  corporation.' 

"Plaintiff  says  that  it  was  mutually  under- 
stood and  agreed  between  plaintiff  and  de- 
fendants, at  the  time,  that  while  said  memo- 
randum was  in  form  a  certificate  purporting 
to  represent  by  its  terms  an  absolute  sale  of 
said  property.  It  was  in  fact  mutually  under- 
stood and  agreed  between  plaintiff  and  said 
Kuiage,  at  the  time,  that  said  transfer  was 
only  to  be  a  pledge  or  hypothecation  of  said 
Rhares  as  security  for  the  18,000  then  ad- 
vanced and  loaned  to  plaintiff  by  defendants^ 


and  was  Intended  as  well  to  secure  other 
advancements  that  should  be  made  to  plain- 
tiff from  time  to  time  as  needed,  as  hereln- 
t)efore  alleged,  and  to  the  extent  hereinbefore 
stated. 

"Plaintiff  says  that  the  execution  and  de- 
livery by  defendants  to  plaintiff  of  said  lease, 
tbe  said  advancement  of  |8,000  on  said  stock, 
and  the  promise  of  other  advancements,  aa 
needed,  to  plaintiff  by  defendants,  although 
l)elieved  by  the  plaintiff  at  the  time  to  be 
made  in  good  faith  by  the  defendants,  were 
not  in  fact  made  in  good  faith  by  the  defend- 
ants or  either  of  them,  but  were,  on  the  con- 
trary, a  part  of  a  plan,  scheme,  and  conspira- 
cy entered  into  between  the  defendants  to 
cheat  and  defraud  plaintiff,  and  to  deprive 
him  of  his  said  stocks  and  other  property, 
and  to  injure  him  In  his  good  name,  fame 
and  reputation,  and  in  his  business,  and  to 
secure  for  themselves  the  possession  of  said 
brick  manufacturing  plant  and  appurtenan- 
ces after  plaintiff  should  have  put  the  same 
In  repair  and  condition  for  the  manufacture 
of  bricks. 

"Plaintiff  says  that  relying  upon  said 
promises  of  the  defendants  to  make  other 
and  additional  advancements  as  aforesaid, 
aa  provided  in  the  argument  aforesaid,  he 
paid  the  defendant  the  College  Hill  Press 
Brick  Works  $5,000  in  full  of  the  first  year's 
rental  of  said  plant  and  appurtenances,  as 
provided  in  the  lease  aforesaid,  and  entered 
Into  possession  of  said  proper^  under  said 
lease,  and  expended  large  sums  In  necessary 
repairs  and  alterations,  and  began  the  manu- 
facture of  bricks  before  the  defendants  re- 
fused to  advance,  as  agreed,  other  sums,  and 
before  he  discovered  that  the  defendants  did 
not  propose  to  keep  their  agreements  with 
him,  and  make  said  other  advancements; 
that  about  that  time  defendants,  instead  of 
acknowledging  a  pledge  of  said  stock  under 
the  terms  and  conditions  in  said  agreement 
provided,  and  as  herein  stated,  repudiated 
the  same  and  claimed  ownership  of  said 
stocks.  Plaintiff  also  discovered,  about  that 
time,  that  while  defendants  represented  at 
and  tiefore  the  making  and  delivery  of  said 
lease  that  there  was  sufficient  day  on  said 
grounds  to  last  10  years  in  the  manufacture 
of  bricks  therefrom,  and  as  provided  in  said 
lease,  there  was  in  reality  only  clay  sufflcient 
to  last  for  about  4  years. 

"Plaintiff  further  says  that  the  defendants, 
instead  of  keeping  their  said  agreement  to 
make  the  advancements  as  aforesaid,  and 
relied  on  by  plaintiff  as  aforesaid,  never  after 
the  19th  day  of  July,  1902,  made  any  other 
advancements  to  plaintiff  under  said  agree- 
ment or  otherwise.  Plaintiff  charges  that, 
secretly  and  Icnown  only  to  themselves,  and 
without  knowledge  thereof  by  plaintiff,  de- 
fendants never  purposed  or  Intended  to  keep 
their  said  agreement  to  make  advancements 
other  than  said  $8,000;  and  plaintiff  charges 
that  they  made  said  advancement  of  $8,000 
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for  the  parpose  of  getting  possession  of 
plaintUTs  said  stocks  and  the  said  plant 
after  plaintiff  should  have  pat  the  same  In 
order  and  condition  for  the  manufacture  of 
bricks,  and  for  the  further  evil  purpose  and 
Intent  of  Injuring  plaintiff  In  his  good  name, 
fame,  and  reputation,  and  for  the  purpose 
of  driving  him  out  of  business  and  away 
from  the  dty  of  St.  Louis,  all  of  which,  as 
well  as  the  other  evil  purposes  and  acts  as 
herein  alleged,  were  a  part  of  a  plan,  scheme, 
and  conspiracy  entered  into  between  the  de- 
fendants for  the  purpose  of  cheating  and  de- 
frauding plaintiff  out  of  his  said  stocks  and 
of  the  investment  of  the  funds  secured  by 
the  pledge  aforesaid,  and  other  funds  con- 
tributed and  used  by  plaintiff  In  said  busi- 
ness, as  well  as  the  dividends  and  earnings 
of  said  stocks. 

"The  plaintiff  says  that  in  pursuance  of 
said  plan,  scheme,  and  conspiracy  to  cheat 
and  defraud  plaintiff,  that  although  plaintiff 
fully  kept  and  i>erformed  all  the  terms  of 
said  agreement  required  by  him  to  be  kept  or 
performed,  as  well  as  the  terms  of  the  said 
lease,  the  defendants  set  about,  in  pursuance 
of  said  plan,  scheme,  and  conspiracy,  syste- 
matically to  undermine  plaintiff  In  his  busi- 
ness, reputation,  and  credit,  by  seeking  to 
prevent  sales  of  brick  by  him,  by  circulating 
false  and  untruthful  reports  reflecting  on  his 
Integrity,  and  by  soliciting  creditors  of  plain- 
tiff, whom  he  was  unable  to  pay  because  of 
the  default  and  refusal  of  defendants  In 
falling  to  make  the  advancements  as  pro- 
Tided  In  the  agreement  as  hereinbefore  set 
forth,  to  bring  against  plaintiff  an  involun- 
tary proceeding  In  bankruptcy  in  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;  that  they  did  induce 
certain  creditors  of  plaintiff  to  Join  certain 
«f  the  defendants  to  bring  such  proceedings 
and  as  a  result,  on  or  about  the  25th  day 
«f  April,  1903,  plaintiff  was,  on  the  petition 
of  said  parties,  by  said  court  adjudged  a 
bankrupt,  by  reason  of  all  of  which  plaintiff 
has  been  injured  In  his  good  name,  fame  and 
reputation,  has  been  humiliated  and  morti- 
fied, and  has  suffered  great  pain  of  body  and 
mind,  was  rendered  for  the  space  of  about 
one  year  almost  a  mental  and  physical  wreck, 
and  during  that  time  was  unable  to  follow 
any  useful  occupation,  and  plaintiff  was  ruln- 
«d  financially  and  In  his  business  reputa- 
tion and  standing  In  the  community,  and  that 
he  has  lost  said  stocks  and  the  money  in- 
'  vested  by  him  in  said  brick  business ;  and 
plaintiff  has  also  lost  his  profits  on  the  brick 
manufactured  by  him,  as  well  as  the  divi- 
dends on  said  stock,  all  to  his  damage  In  the 
sum  of  $75,000,  and  for  his  costs  he  prays 
Judgment" 

To  this  petition  the  defendants  Interposed 
a  demurrer,  which  was  as  follows: 

"Now  comes  the  above-named  defendants, 
by  their  attorney,  and  demur  to  the  amend- 
ed petition  filed  by  plaintiff,  and  for  cause 
of  demurrer  state: 


"First  That  It  appears  upon  the  face  of 
the  petition  that  plaintiff  has  not  the  legal 
capacity  to  prosecute  this  action,  for  the 
reason  that  he  has  been  adjudged  a  bank- 
mpt,  under  the  laws  of  the  United  States, 
since  the  alleged  happening  of  the  matters 
and  things  In  said  petition  mentioned  and 
set  forth. 

"Second.  That  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  these  defendants  or  any  or  either  of 
them. 

"Third.  That  plaintiff  In  his  said  petition 
has  attempted  to  state  a  number  of  alleged 
causes  of  action  In  one  count." 

On  the  4th  day  of  December,  1905,  at  the 
December  term .  of  said  circuit  court,  this 
demurrer  was  sustained,  and,  the  plaintiff 
declining  to  plead  further,  final  Jndgmeut 
was  rendered  upon  the  demnrrer.  From 
this  Judgment  the  plaintiff  prosecuted  tlila 
appeal,  and  the  record  Is  now  before  ns  for 
consideration. 

BenJ.  J.  Klene,  for  appellant  Robt  L.  Mc- 
Laran,  for  respondents. 

FOX,  J.  (after  stating  the  facts  as  at)0ve). 
The  legal  propositions  disclosed  by  the  record 
iQ  this  cause  rest  within  a  very  narrow  com- 
pass; that  is,  does  the  action  of  the  court 
In  sustaining  the  demurrer  to  the  petition 
Interposed  by  the  defendants  cbnstltnte  such 
error  as  would  warrant  this  court  in  revers- 
ing the  Judgment  in  this  cause? 

We  have  reproduced  In  full  the  petition  of 
the  plaintiff,  as  well  as  the  demurrer  In- 
terposed by  the  defendants.  Exhaustive 
briefs  by  learned  counsel  for  appellant  as 
well  as  the  respondents  are  presented  to  us, 
In  which  numerous  authorities  are  cited  in 
support  of  the  respective  c<mtentIons  of  the 
parties  to  this  litigation.  It  can  serve  no 
good  purpose  to  burden  this  opinion  with  a 
review  of  the  numerons  authorltlee  cited  by 
counsel.  We  have  carefully  analyzed  each 
and  every  allegation  embraced  in  the  peti- 
tion, and  have  fully  considered  all  of  the 
authorities  applicable  to  the  legal  proposi- 
tions confronting  us;  that  is,  whether  or  not 
the  petition  in  this  cause  states  sufficient 
facts  to  constitute  a  cause  of  action.  After 
a  most  careful  consideration  of  the  pn^osl- 
tlon  presented  to  our  consideration,  we  have 
reached  the  conclusion  that  the  i>etltIon  in 
this  cause  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  upon  which  the 
plaintiff  in  this  action  has  any  rtg^t  of  recov- 
ery.  While  it  is  true  that  this  petition  al- 
leges that  there  was  a  consplraiiy  between 
the  defendants,  and  this  allegation  of  con- 
spiracy Is  repeated  at  different  places  In  the 
petition,  yet  the  law  Is  well  settled  that  tiie 
mere  fact  of  a  conspiracy  cannot  be  made 
the  subject  of  a  civil  action. 

Mr.  CJooIey,  In  his  standard  work  on  Torts 
(2d  Ed.)  p.  143,  thus  correctly  states  the 
rule:  "The  general  rule  Is  that  a  conspiracy 
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cannot  be  made  the  subject  of  a  civil  action 
unless  something  is  done,  which  without  the 
coDspIracy  would  give  a  right  of  action." 
Continuing  the  discussion  of  that  subject, 
Mr.  Ckjoley  says:  "The  significance  of  the 
conspiracy  consists,  therefore,  In  this:  that 
it  gives  the  persons  injured  a  remedy  against 
parties  not  otherwise  connected  with  the 
wrong.  Ifr  Is  also  significant  as  constituting 
matter  of  aggravation,  and  as  such  tending 
to  increase  the  plaintiff's  recovery."  Hence 
it  follows  that  the  repeated  allegations  of 
conspiracy  between  these  defendants  have 
but  little  significance,  unless  in  addition 
there  is  stated  a  concrete  cause  of  action. 

After  making  the  formal  allegations  identi- 
fying the  defendants,  it  Is  then  alleged  that 
"the  defendants  Kemmers  and  Otto  and  Jo- 
seph J.  Kulage  were  the  owners  of  more 
than  51  per  cent  of  the  capital  stock  of  said 
College  Hill  Press  Brick  Works;  that  at  that 
time  said  persons  controlled  said  corporation, 
and  acted  as  its  officers  and  directors;  that 
at  said  time  said  company  owned  a  plant 
and  grounds  for  the  manufacture  of  bricks, 
located  in  the  vicinity  of  College  avenue  and 
Broadway  in  the  city  of  St  Louis;  that  said 
plant  had  been  unused  for  several  years,  and 
was  In  bad  repair,  and  to  put  same  In  condi- 
tion for  the  manufacture  of  bricks  would  re- 
quire the  expenditure  of  large  sums  of  mon- 
ey; that  the  grounds  surrounding  the  plant, 
valuable  only  for  the  clay  they  contained, 
were  covered  with  debris,  requiring  the  ex- 
penditure of  large  sums  of  money  for  its 
removal;  that  on  and  prior  to  the  19th  day  of 
July,  1902,  defendants  were  desirous  and  anx- 
ious to  have  the  defendant  the  College  Hill 
Press  Brick  Works  to  lease  the  said  brick 
manufacturing  plant  and  appurtenances  to 
plaintiff,  who  at  the  time  was  inexperienced 
in  the  manufacture  of  brick;  that,  being  so 
desirous  to  lease  said  brick  manufacturing 
plant  and  appurtenances  to  plaintiff,  defend- 
ants, acting  principally  through  the  defend- 
ant Otto  Kulage,  induced  plaintiff  by  prom- 
ise of  financial  assistance  in  repairing,  main- 
taining, and  operating  said  plant  and  by  the 
representation  that  large  profits  could  be 
made  in  the  manufacture  of  brick  and  the 
sale  thereof,  to  become  the  lessee  of  said 
brick  manufacturing  plant  and  appurtenan- 
ces."    Then  follows  the  contract  of  lease. 

Clearly  these  allegations  do  not  state  any 
cause  of  action.  It  is  not  sought  by  the  al- 
legations of  such  promises  and  representa- 
tions, which  the  plaintiff  avers  induced  him 
to  become  the  lessee  of  said  brick  manufac- 
turing plant  to  annul  or  cancel  the  contract 
of  lease  as  entered  Into  between  the  parties, 
and  if  such  allegations  are  made  for  the  pur- 
pose of  stating  a  cause  of  action  for  deceit 
they  fall  far  short  of  meeting  the  require- 
ments of  the  law  upon  that  subject  It  is 
essential,  to  state  a  cause  of  action  of  that 
character,  to  aver  that  such  representations 
were  false  and  so  known  to  be  by  the  de- 
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fendant  and  that  such  representations  were 
made  with  the  intention  of  deceiving  plain- 
tiff, and  that  plaintiff  was  deceived  thereby, 
and,  relying  upon  such  promises  and  repre- 
sentations, he  was  Induced  to  act  to  his  in- 
Jury. 

The  petition  then  proceeds  to  state  that 
"the  plaintiff  accepted  said  lease  upon  verbal 
conditions  mutually  agreed  to  between  the 
parties  at  the  time;  that  is,  that  the  plaintiff 
should  hypothecate  or  pledge  his  said  5U 
shares  of  stock  to  the  Goesse  &  Bemmers 
Building  &  Contracting  Company,  and  bis  29 
shares  of  stock  In  the  Carthage  Marble  & 
White  Lhne  Company  with  the  defendant 
Otto  Kulage  which,  as  the  defendants  well 
knew  at  the  time,  was  substantially  all  the 
property  possessed  by  plaintiff,  to  secure 
an  advancement  of  $8,000  then  made  to 
plaintiff  by  said  Kulage,  as  well  as  future 
advancements,  to  an  aggregate  of  $30,000, 
which  said  Kulage  then  and  there  agreed 
to  make  as  needed  by  plaintiff  in  the  re- 
pair, maintenance,  and  operation  of  said 
plant  And  it  was  also  mutually  agreeu 
that  the  plaintiff  should  have  the  privilege 
of  repaying  the  sums  so  advanced  and  to 
be  advanced,  at  any  time,  with  legal  inter- 
est, untU  all  said  tidvancements  were  repaid, 
and  that  said  Kulage  should  hold  said  stock 
until  all  said  advancements  were  repaid,  and 
not  present  the  certificates  representing  the 
same  to  the  issuing  corporation  for  transfer 
on  its  books."  Then  follows  the  allegation 
in  the  petition  that  it  was  by  relying  upon 
the  promises  and  agreements  as  heretofore 
Indicated,  and  in  consideration  thereof,  that 
plaintiff  executed  the  absolute  bill  of  sale 
to  the  stock  heretofore  mentioned.  It  was 
further  alleged  in  the  petition  that  it  "was 
mutually  understood  and  agreed  between  the 
plaintiff  and  defendants,  at  the  time  that 
while  said  memorandum  of  the  sale  of  said 
stock  was  In  form  a  certificate  purporting  to 
represent  by  its  terms  an  absolute  sale  of 
said  property,  it  was  in  fact  mutually  un- 
derstood and  agreed  between  the  plaintiff 
and  said  Kulage  at  the  time  that  said  trans- 
fer was  only  to  be  a  pledge  or  hypothecation 
of  said  shares  as  security  for  the  $8,000  then 
advanced  and  loaned  to  plaintiff  by  defend- 
ants, and  was  intended  as  well  to  secure 
other  advancements  that  should  be  made  to 
plaintiff  from  time  to  time  as  needed,  as 
hereinbefore  alleged,  and  to  the  extent  here- 
inbefore stated." 

Manifestly  these  allegations  undertake  to 
contradict  the  terms,  not  only  of  the  written 
lease,  but  of  the  written  memorandum  by 
which  certain  shares  of  stock  were  sold  by 
plaintiff  to  the  defendants.  Clearly,  what- 
ever the  nature  of  this  action  may  be,  when 
the  petition  is  considered  in  its  entirety  it 
manifestly  undertakes  to  state  a  cause  of 
action  at  law.  This  being  true,  clearly  the 
plaintiff  cannot  be  permitted  to  seek  the 
contradiction  of  the  terms  of  the  written 
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Instrument  heretofore  Indicated  In  that  char- 
acter of  action.  It  Is  conceded  by  learned 
counsel  for  plaintiff  that  this  is  not  an  eq- 
uitable proceeding  for  the  purpose  of  reform- 
ing either  the  lease  or  the  bill  of  sale  as 
heretofore  referred  to.  It  nowhere  appears 
from  the  allegations  In  the  petition  that 
plaintiff  seeks  to  redeem  the  stock,  and  man- 
ifestly there  Is  no  breach  of  contract  declared 
upon. 

Counsel  for  appellant,  In  support  of  the 
foregoing  allegation,  direct  our  attention  to 
the  case  of  Gulp  &  Co.  v.  Powell,  68  Mo.  App. 
238.  An  examination  of  that  case  will  dem- 
onstrate that  It  falls  far  short  of  maintain- 
ing the  contention  of  the  appellant  In  this 
case.  The  well-settled  rule  which  forbids  the 
Introduction  of  oral  agreements  prior  or  con- 
temporaneous with  a  written  agreement, 
whereby  the  terms  of  the  latter  are  varied, 
altered,  or  contradicted,  Is  fully  recognized  In 
that  case;  however,  on  the  other  band,  the 
rule  is  announced,  which  is  equally  well  set- 
tled, that  you  may  show  that  a  written  agree- 
ment never  had  any  legal  existence  by  reason 
of  the  fact  that  It  was  fraudulently  accom- 
plished, and  in  contemplation  of  law  was  no 
agreement  at  all.  But  that  Is  not  this  case. 
The  all^ations  now  under  discussion  do  not 
pretend  to  say  that  there  was  no  agreement 
at  all,  but  it  is  sought  to  vary,  alter,  and  con- 
tradict the  terms  of  the  agreement  as  hereto- 
fore mentioned.  In  other  words,  it  is  sought 
by  these  allegations  in  a  pure  action  at  law 
to  reform  written  Instruments  and  have  them 
conform  to  certain  verbal  agreements  which 
plaintiff  alleges  were  made  in  addition  to 
the  written  agreements.  But  aside  from  all 
this,  the  petition  shows  upon  its  face  that 
there  has  been  appointed  a  trustee  In  bank- 
ruptcy who  has  charge  of  the  estate  of  the 
plaintiff,  and  If  the  allegation  now  under  con- 
sideration means  anything — that  Is,  that  the 
defendants  fraudulently  obtained  the  stock 
heretofore  referred  to  belonging  to  the  plain- 
tiff— and  If  It  is  sought  by  these  allegations 
to  recover  this  stock  or  damages  for  the  con- 
version of  It,  or  for  the  wrongful  procur- 
ing of  It,  clearly  the  trustee  In  bankruptcy 
is  the  only  proper  party  plaintiff,  and  the 
present  plaintiff  is  In  no  position  to  seek  a 
recovery  upon  that  ground. 

Finally,  counsel  for  appellant  Insist  that 
this  petition  states  a  cause  of  action  for  a 
conspiracy  to  defraud  and  Injure  plaintiffs 
reputation.  In  other  words,  the  contention  of 
the  plaintiff  is  thus  briefly  stated  by  his 
counsel;  "It  is  therefore  respectfully  sub- 
mitted that  the  said  petition  states  against 
the  defendants  a  casfe  of  combination  and 
conspiracy  by  means  of  the  various  matters 
alleged  to  defraud  plaintiff  and  injure  him  in 
his  good  name,  fame  and  reputation,  against 
which  he  must  have  the  relief  prayed."  In 
the  consideration  of  this  insistence  by  appel- 
lant, it  is  well  to  keep  in  view  the  allega- 
tions In  the  petition  concerning  the  partletilar 
cause  of  action  plaintiff  insists  is  embraced 


In  his  petition.  The  first  allegation  to  which 
our  attention  is  directed  Is:  "Plaintiff  says 
that  the  execution  and  delivery  by  defendants 
to  plaintiff  of  said  lease,  the  said  advance- 
ment of  $8,000  on  said  stocks,  and  the  prom- 
ise of  other  advancements,  as  needed,  to 
plaintiff  by  defendants,  although  believed  by 
the  plaintiff  at  the  time  to  be  made  in  good 
faith  by  the  defendants,  were  not  in  fact 
made  In  good  faith  by  the  defendants  or  ei- 
ther of  them,  but  were,  on  the  contrary,  a 
part  of  the  plan,  scheme,  and  conspiracy  en- 
tered into  between  defendants  to  cheat  and 
defraud  plaintiff,  and  to  deprive  him  of  his 
said  stocks  and  other  property,  and  to  Injore 
him  in  his  good  name,  fame  and  reputation, 
and  in  his  business,  and  to  secure  for  them- 
selves the  possession  of  said  brick  manu- 
facturing plant  and  appurtenances  after 
plaintiff  should  have  put  the  same  in  repair 
and  condition  for  the  manufacture  of  brick.'' 
Treating  of  the  allegations  in  this  petition 
wherein  it  is  alleged  that  there  was  a  con- 
spiracy entered  into  between  the  defendants 
to  cheat  and  defraud  plaintiff,  It  is  sufficient 
to  say  that  those  allegations  cannot  have 
any  reference  to  anything  else  other  than  to 
cheat  and  defraud  plaintiff  out  of  some  of  bis 
property  or  property  rights,  and,  so  faj  as  a 
statement  of  a  cause  of  action  to  cheat  and 
defraud  the  plaintiff  la  concerned,  obviously 
that  cause  of  action  could  only  be  maintained 
by  the  trustee  In  bankruptcy.  In  other 
words.  If  the  plaintiff  has  been  cheated  or 
defrauded  out  of  certain  property,  such 
cause  of  action  rests  with  the  trustee  In 
bankruptcy. 

The  rule  of  the  common  law  that  no  cause 
of  action  In  tort,  whether  to  person  or  prop- 
erty, could  be  assigned,  has  been  very  much 
relaxed,  and  the  distinction  Is  now  marked 
between  rights  of  action  for  tort  affecting 
the  person  or  family  relations,  and  those  af- 
fecting property.  In  the  case  of  Snyder  v. 
Wabash  Ry.  Co.,  86  Mo.  613,  this  court  re- 
viewed the  authorities,  and  expressly  ruled 
that  all  causes  of  action  arising  In  tort  may 
be  assigned  which  would  survive  to  the  per- 
sonal representative,  and  in  that  case  the 
court  approvingly  quoted  from  Mr.  Pomeroy 
in  his  work  on  Remedies  and  Remedial 
Rights,  wherein  it  was  said:  "It  Is  now  the 
general  American  doctrine  that  all  causes  of 
action  arising  from  'torts  to  property,  real 
or  personal — injuries  to  the  estate  by  which 
its  value  is  diminished — do  survive,  and  go 
to  the  executor  or  administrator  as  assets  In 
his  bands.  As  a  consequence  such  choses  In 
action,  although  based  upon  a  tort,  are  as- 
signable." 

Our  attention  is  next  directed  to  the  fol- 
lowing allegations  in  plalntitTs  petition: 
"Plaintiff  further  says  that  the  defendants, 
instead  of  keeping  their  said  agreement  to 
make  the  advancements  as  aforesaid,  and  re- 
lied on  by  plaintiff  as  aforesaid,  never  after 
the  19th  day  of  July,  1902.  made  any  other 
advancements  to  plaintiff  under  said  agree- 
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ment  or  otherwise.  PlalntlS  charges  that 
secretly,  and  known  only  to  themselTes,  and 
without  knowledge  thereof  by  platntlff,  de- 
fendants never  purposed  or  Intended  to  keep 
their  said  agreement  to  make  advancements 
other  than  said  $8,000,  and  plaintiff  charges 
that  they  made  said  advancement  of  $8,000 
for  the  purimse  of  getting  possession  of  plain- 
tiff's said  stocks,  and  the  said  plant  after 
plaintiff  should  have  put  the  same  in  order 
and  condition  for  the  manufacture  of  brick, 
and  for  the  further  evil  purpose  and  intent 
of  Injuring  plaintiff  In  his  good  name,  fame, 
and  reputation,  and  for  the  purpose  of  driv- 
ing him  out  of  business  and  away  from  the 
city  of  St  Louis,  all  of  which,  as  well  as 
the  other  evil  purposes  and  acts  as  herein  al- 
leged, were  a  part  of  a  plan,  scheme,  and  con- 
spiracy entered  into  between  the  defendants 
for  the  purpose  of  cheating  and  defrauding 
plaintiff  out  of  bis  said  stocks,  and  of  the 
investment  of  the  funds  secured  by  the 
pledge  aforesaid,  and  other  funds  contribut- 
ed and  used  by  plaintiff  in  said  business,  as 
well  as  the  dividends  and  earnings  on  said 
stocks." 

It  is  sufficient  to  say  of  these  allegations 
that  what  was  said  respecting  similar  alle- 
gations to  which  attention  has  been  directed 
is  equally  applicable  to  these  particular  alle- 
gations. It  will  be  observed  that  the  plaintiff 
says  that  the  defendants  made  the  advance- 
ment of  $8,000  for  the  purpose  of  getting  pos- 
session of  plaintiff's  said  stocks,  and  the 
said  plant  after  plaintiff  should  have  put  the 
same  in  order  and  condition  for  the  manu- 
facture of  brick,  and  for  the  further  evil 
purpose  and  Intent  of  injuring  plaintiff  in 
his  good  name,  fame,  and  reputation,  and  for 
the  purpose  of  driving  him  out  of  business 
and  away  from  the  city  of  St  Louis,  all  of 
which,  as  well  as  the  other  evil  purposes  and 
acts  as  herein  alleged,  were  a  part  of  a  plan, 
scheme,  and  conspiracy  entered  Into  between 
the  defendants  for  the  purpose  of  cheating 
and  defrauding  plaintiff  out  of  his  said 
stocks,  and  of  the  Investment  of  the  funds 
secured  by  the  pledge  aforesaid,  and  other 
funds  contributed  and  used  by  plaintiff  in 
said  business,  as  well  as  the  dividends  and 
earnings  on  said  stocks. 

It  win  be  noted  that  in  the  allegations  now 
under  consideration,  in  their  final  analysis, 
plaintiff  expressly  allies  that  all  of  the 
acts  as  herein  alleged  were  a  part  of  a  plan, 
scheme,  and  con^iracy  entered  into  between 
the  defendants  for  the  purpose  of  cheating 
and  defrauding  plaintiff  out  of  his  said 
stocks,  and  of  the  Investment  of  the  funds 
secured  by  the  pledge  aforesaid,  and  other 
funds  contributed  and  used  by  plaintiff  in 
said  business,  as  well  as  the  dividends  on  said 
stocks..  In  this  allegation  we  have  marshaled 
all  the  acts  and  allegations  of  evil  purposes 
on  the  part  of  these  defendants  in  which  it 
is  charged  that  those  acts  were  done  for  the 
purpose  of  cheating  and  defrauding  plaintiff 
out  of  certain  funds,  and  other  funds  con- 


tributed and  used  by  plaintiff  in  said  busi- 
ness. Obviously,  plaintiff,  whose  estate  is 
now  In  the  hands  of  a  trustee  in  bankruptcy. 
Is  in  no  position  to  maintain  the  cause  of  ac- 
tion which  is  sought  to  be  alleged  by  these 
allegations.  By  these  allegations  plaintiff 
sums  up  all  of  the  acts  of.  the  defendants, 
and  alleges  that  those  acts  were  committed 
for  the  purpose  of  cheating  and  defrauding 
him  out  of  certain  property.  If  the  defend- 
ants should  by  false  and  fraudulent  promises 
and  representations  have  secured  any  prop- 
erty or  property  rights  of  the  plaintiff,  the 
trustee  in  bankruptcy  has  full  power  to 
remedy  such  wrongs  and  recover  such  prop- 
erty as  was  fraudulently  obtained,  or  for  any 
injury  that  has  been  done  the  property  rights 
of  the  plaintiff. 

Finally,  plaintiff  alleges  that  the  defend- 
ants, by  "this  conspiracy,  set  about,  in  pur- 
suance of  said  plan,  scheme,  and  conspiracy, 
systematically  to  undermine  plaintiff  in  his 
business,  reputation,  and  credit  by  seeking 
to  prevent  sales  of  brick  by  him,  by  circulat- 
ing false  and  untruthful  reports  reflecting 
on  his  integrity,  and  by  soliciting  creditors 
of  plaintiff  whom  he  was  unable  to  pay  be- 
cause of  the  default  and  refusal  of  defend- 
ants in  failing  to  make  the  advancements,  as 
provided  in  the  agreement  as  hereinbefore 
set  forth,  to  bring  against  plaintiff  an  in- 
voluntary proceeding  in  bankruptcy  in  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri."  It  is  suffi- 
cient to  say  of  this  allegation  that,  if  it  is 
sought  by  it  to  state  a  cause  of  action  for 
slander  against  the  person  or  the  business  of 
the  plaintiff,  It  is  entirely  insufficient  If 
the  defendants  sought  to  injure  the  business 
of  the  plaintiff  by  seeking  to  prevent  sales  of 
brick  by  him,  by  circulating  false  and  un- 
truthful reports  reflecting  upon  his  Integrity, 
then  clearly  there  should  be  a  definite  state- 
ment made  as  to  what  the  reports  were  and 
what  was  said.  Clearly  it  will  not  be  seri- 
ously contended  that  a  mere  general  allega- 
tion, as  in  the  petition  In  this  case,  that  the 
defendants  injured  the  business  of  the  plain- 
tiff by  seeking  to  prevent  sales  of  brick  by 
him,  by  circulating  false  and  untruthful  re- 
ports reflecting  upon  his  integrity,  would  be 
sufflcioit  to  constitute  a  good  cause  of  ac- 
tion. The  offensive  language,  as  well  as  the 
reports  charged  to  have  been  false  and  the 
acts  of  the  defendants,  under  the  well-settled 
rules  of  law,  should  be  distinctly  averred. 
The  allegations  of  this  petition  now  under 
consideration  fall  far  short  of  constituting  a 
cause  of  action  for  slander  or  libel  of  the 
person  or  business  of  the  plaintiff. 

We  see  no  necessity  for  pursuing  this  sub- 
ject further.  We  have  carefully  analyzed  all 
of  the  allegations  In  the  petition,  and  have 
considered  them  In  every  phase  to  which 
they  may  be  applicable,  and  we  see  no  escape 
from  the  conclusion  that  there  Is  no  well- 
defined  or  concrete  cause  of  action  stated  by 
the  plaintiff. 
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We  have  examined  the  authorities  to  which 
our  attention  was  directed  by  learned  coun- 
sel for  appellant,  and  it  la  sufficient  to  say 
that  an  examination  at  them  falls  to  disclose 
that  they  are  In  any  way  In  conflict  with 
the  conclusions  as  herein  reached. 

The  trial  court  correctly  and  properly  sus- 
tained the  demurrer  Interposed  by  the  de- 
fendant, and  ita  judgment  upon  such  demur- 
rer should  be  affirmed,  and  it  is  so  ordered. 
All  concur. 


HABTZLER  t.  METROPOLITAN  ST.  RT. 

CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  31,  1909.) 

1.  APFBAI.  AWD   BREOB  (§  170*)-nJuBISDICTIOW 
— CONSTTTDTIONAL  QUESTIONS. 

A  constitutional  question  was  raised  too 
late  by  motion  for  new  trial,  so  as  to  give  the 
Supreme  Court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1 1037 ;  Dec  Dig.  i  170.*] 

2.  AppbaI'  and  Ebrob  (}  758*)  —  Conbtitu- 
TIONXi-    QuEsxroNs— Bbiefs— Spicificatioh 

OF    EBBOBS. 

The  burden  is  on  an  appellant,  relying  on  the 
unconstitutionality  of  a  statute,  to  specifically 
point  out  wherein  it  is  unconstitutional,  and  a 
mere  recitation  in  the  brief  of  the  clauses  of 
the  Constitution  alleged  to  be  violated  is  insuffi- 
dent  to  call  for  a  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3093 ;    Dec.  Dig.  i  758.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  L.  McCune,  Judge. 

Action  by  John  C.  Hartzler  against  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Cause  transferred  to  Kansas  City 
Court  of  Appeals. 

Scarrltt,  Scarritt  &  Jones  and  Chas.  M. 
Miller,  for  appellant.  John  H.  Lucas  and  C. 
L.  Botsford,  for  respondent 

LAMM,  P.  J.  Plaintiff  sues  for  $10,000 
for  the  wrongful  death  of  his  wife;  his  ac- 
tion obviously  grounded  on  the  amendment  to 
section  2864  of  the  old  damage  act  (Rev.  St 
1899,  8  2864,  as  amended  by  Laws  1905,  p. 
135  et  seq.  [Ann.  St  1906,  p.  1637]),  and  re- 
covers $4,000.  The  answer  is  a  plain  general 
denial  and  an  allegation  of  contributory  neg- 
ligence. Up  to  the  moment  of  verdict  and 
Judgment,  no  constitutional  guaranty  was 
invoked  by  defendant  In  a  motion  for  a  new 
trial  defendant  for  the  first  time  raised  a 
constitutional  question  below.  Point  8  of 
that  motion  runs:  "The  court  denied  to  this 
defendant,  in  the  giving  of  the  instructions 
numbered  1  and  5,  the  guaranties  afforded 
to  It  by  the  Constitution  of  the  state  of  Mis- 
souri, viz.,  those  afforded  by  sections  4,  20, 
and  30  of  article  2  of  said  Constitution  (Ann. 
St  1906,  pp.  128,  146, 166),  in  this:  That  the 
said  instruction  denied  to  the  defendant  the 


natural  right  to  the  enjoyment  of  the  gains 
of  Its  own  Industry  and  take  from  the  de- 
fendant its  property  for  private  use  without 
any  compensntlon  therefor,  and  deprive  the 
defendant  of  lt9  property  without  due  process 
of  law;  and  deny  to  the  defendant  the  pro- 
tection afforded  by  section  53,  art.  4,  of  the 
Constitution  of  the  state  of  Missouri  (Ann. 
St  1906,  p.  197),  In  this:  That  they  author- 
ize the  rendition  of  a  Judgment  against  this 
defendant  based  upon  a  special  law  purport- 
ing to  have  been  passed  by  the  said  Legis- 
lature without  any  notice  therefor,  and  with- 
out any  authority  for  the  passage  of  the 
same,  and  delegating  to  the  jury  tn  the  as- 
sessment of  damages  the  affixing  of  a  penalty, 
the  power  of  which  to  affix  Is  vested  solely 
and  alone  in  the  Legislature,  and  by  charg- 
ing and  declaring  to  the  jury  that  the  act 
of  the  Legislature  of  the  state  of  Missouri 
entitled  'An  act  to  amend  section  2864  of 
chapter  17  of  the  Revised  Statutes  of  the 
state  of  Missouri  of  1899,  entitled  "Damages 
and  Contributions  In  Actions  of  Tort,"  ap- 
proved AprU  13,  1905'  (Laws  1905,  p.  135), 
was  and  is  a  valid  exercise  of  the  legislative 
power  of  the  state  of  Missouri,  when  the 
said  act  aforenamed  is  in  truth  and  in  fact, 
and  was  averred  and  charged  to  be  by  this 
defendant,  violative  of  every  provision  of  the 
Constitution  hereinbefore  referred  to."  The 
motion  being  overruled,  defendant  appeals 
here. 

The  amount  involved  Is  below  our  Jurisdic- 
tion. If  this  court  has  any,  It  is  by  virtue 
of  the  fact  that  defendant  waited  until  the 
Judgment  rendered  was  too  small  to  give  it, 
and  then  sought  to  give  it  by  the  foregoing 
clause  in  that  motion.  It  becomes  apparent, 
from  an  examination  made  of  the  record, 
that  the  constitutional  question,  In  due  course 
of  orderly  procedure  below,  could  have  been 
put  on  the  case  by  the  answer,  or  In  the  In- 
structions, or  In  other  timely  ways,  so  as  to 
save  it  The  motion  for  a  new  trial  was  not 
the  first  door  open  for  the  question  to  enter, 
and  in  our  later  decisions  we  have  ruled  that 
a  question  of  such  gravity  must  be  raised 
as  soon  as  orderly  procedure  will  allow;  and 
this  in  order  that  the  trial  court  may  be 
treated  fairly,  and  the  question  get  into  the 
case  under  correct  safeguards  and  earmarked 
as  of  substance  and  not  mere  color.  In 
Suess  V.  Insurance  Co.,  193  Mo.,  loc.  dt  570, 
91  S.  W.  1041,  a  constitutional  question  was 
held  properly  preserved;  the  court  sai-ing: 
"That  point  was  well  preserved  In  the  trial 
court,  in  objection  to  the  evidence.  In  an  in- 
struction asked,  and  in  the  motion  tor  a  new 
trial.  It  could  not  have  been  made  in  this 
case  any  sooner  than  it  was."  In  Ash  v. 
City  of  Independence,  169  Mo.  77,  68  S.  W. 
888,  some  stress  was  laid,  arguendo,  on  the 
fact  that  the  constitutional  point  was  made 
timely.    So  In  Barber  Asphalt  Co.  v.  Ridge. 
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168  Mo.,  loc.  dt.  387  et  seq.,  68  S.  W.  1043. 
In  Shell  T.  Railroad,  202  Mo.  339,  100  S.  W. 
617,  it  was  pointed  ont  bow  a  conBtltutlonal 
question  In  the  answer  might  become  lifeless 
through  after  proceedings.  In  Lobmeyer  t. 
St.  Louis  Cordage  Co.  (not  yet  officially  re- 
ported) 113  S.  W.  1108,  the  constitutional 
question  was  raised  for  the  first  time  in  the 
motion  for  a  new  trial,  and  It  was  held,  on 
review  of  many  cases,  that  under  the  circum- 
stances there  present  it  could  have  been  raised 
sooner,  and  therefore  was  not  raised  at  all, 
BO  as  to  give  this  court  Jurisdiction.  That 
case  is  on  all  fours  with  this,  and  mast  con- 
trol, if  it  be  followed.  In  State  t.  Gamma 
(not  yet  offldaly  reported)  114  S.  W.  619,  the 
Lohmeyer  Case  was  followed,  and  it  was  held 
that  a  constitutional  question  could  not  be 
raised  for  the  first  time  in  a  motion  for  ar- 
rest, under  the  record  presented  there. 

Here,  as  in  the  Lohmeyer  Case,  appellant 
makes  the  constitutional  point  In  its  brief, 
and  stops  short  with  that;  counsel  content- 
ing themselves  there  (as  here)  with  making 
the  point  and  leaving  it  wholly  unreasoned. 
In  this  condition  of  things,  It  is  pertinent  to 
observe  that  a  stout  presumption  runs  that 
all  statutes  are  prima  facie  constitutional. 
The  burden  lay,  then,  on  appellant  to  spe- 
cifically point  out  wherein,  why,  and  where- 
fore the  law  was  unconstitutional.  Appel- 
lant olnlts  the  why  and  the  wherefore.  A 
mere  recitation  is  made  in  the  brief  of  the 
clauses  of  the  Constitution,  state  and  federal, 
alleged  to  be  violated.  But  a  mere  bare 
BChednle  of  the  clauses  'of  the  Constitution 
alleged  to  be  violated  has  no  tendency  to 
show  wherein  they  are  violated.  The  failure 
of  counsel  to  reason  the  point  (though  well 
equipped  to  do  so)  is  tantamount  to  an  aban- 
donment By  saying  so  much  as  that,  we  do 
not  mean  to  rule  that  if  we,  prima  fade,  had 
Jurisdiction,  we  would  lose  it  by  the  mere 
abandonment  of  the  point;  for  Jurisdiction 
Is  not  given  or  lost  by  mere  consent  What 
we  mean  to  say  is  that  we  feel  invited  to 
broadly  infer  that  by  their  refusal  to  reason 
the  point,  counsel  concede  it  no  point  to  rea- 
son; and  this  since  briefing  a  case  necessarily 
involves  the  elemental  Idea  of  aiding  an  ap- 
pellate court  to  determine  controverted  ques- 
tions by  presenting  legal  principles  and  citing 
authorities.  Rule  16  (73  S.  W.  vl).  This 
court  will  neither  grasp  Jurisdiction  nor  shirk. 
the  responsibility  of  assuming  it,  and  onr 
disposition  of  this  case  Is  softened  to  us  be- 
cause of  the  construction  we  have  put  on 
counsel's  position.  We  remain  content  with 
the  reasoning  of  the  Lobmeyer  Case  and  the 
conclusion  there  reached.  Hence,  as  we  ruled 
there,  we  rule  here.  Because  the  constitu- 
tional point  was  not  timely  Invoked  In  ac- 
cordance with  the  usual  course  of  orderly 
procedure,  we  hold  this  court  has  no  Juris- 
diction of  this  appeal. 


The  cause  is  transferred  to  the  Kansas  City 
Court  of  Appeals  for  its  decision.  All  con- 
cur. 


STARR  et  al.  v.  BARTZ  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

March  31,  1909.) 

1.  PabTITION  (8  9*)— VOLtJNTABT  PABTrnow— 

Effect  on  Title. 

The  husband  of  an  heir  takes  no  greater 
title,  because  joined  with  her  as  a  joint  grantee 
in  a  voluntary  partition  deed,  than  he  would 
have  taken  as  her  husband  If  he  had  not  been 
named  in  the  deed  at  all,  since  title  passes  to 
the  heir,  not  as  a  purchaser  under  the  deed,  but 
by  inheritance. 

[Ed.   Note.— For  other  cases,   see  Partition, 
Cent  Dig.  i  26;   Dec.  Dig.  |  9.*] 

2.  Deeds  (|  121»)  —  Title  Acquibed  —  Quir- 
CLAiu  Deed. 

A  pnrchaser  for  value  under  a  quitclaim 
deed  acquires  whatever  title  the  grantor  had  at 
the  delivery  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  8  395;   Dec.  Dig.  |  121.*J 

8.  Vendor  and  Purohaseb  (S  234*)— Quit- 

CI.AIK  Deed— Pbiobitieb. 

A  pnrchaser  for  value  under  a  quitclaim 
deed  is  within  the  protection  of  the  registry 
act  and  his  title  is  good  against  a  prior  unre- 
corded deed  of  which  he  has  no  actual  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  472 ;  Dec.  Dig.  i  224.*], 

4.  Vendob  and  Pttbchasbb  (8  224*)— Bona 
Fide  Pubchasebs— Quitciaiu  Deed. 

A  pnrchaser  under  a  quitclaim  deed  is  not 
a  bona  fide  purchaser,  and  takes  whatever  title 
grantor  had  to  convey,  subject  to  existing  equi- 
ties, except  where  the  registiy  act  protects  bis 
title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  472 ;  Dec.  Dig.  8  224.*] 

5.  Vendob  and  Pubchaseb  (8  224*)— Bona 
Fide  Pubchasebs — Quitcxaiu  Deed— Con- 
sidbbation. 

To  fall  within  the  exception  that  a  quit- 
claim deed  is  not  subject  to  equities  to  which 
the  registry  act  applies,  but  is  protected  Qiere- 
by,  value  must  have  been  given  therefor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  472 ;   Dec.  Dig.  8  224.*] 

6.  LncrTATTON  of  Actions  (|  80*)— Beoovebt 
OF  Real  Pbopebtt. 

Rev.  St  1899,  8  4267  (Ann.  St  1906,  p. 
2342),  providing  that  if  a  married  woman,  en- 
titled to  sue  to  recover  real  estate,  shall  die, 
her  heirs  may  sue  within  three  years  after  her 
death,  but  not  thereafter,  does  not  bar  an  action 
by  heirs  where  the  deed  attacked,  on  its  face, 
in  the  light  of  the  record  title,  conveyed  nothing, 
and  cast  no  cloud  on  their  mother's  title  while 
she  lived,  because  not  recorded  till  after  her 
death,  and  she  was  without  knowledge  of  it,  so 
that  there -was  nothing  that  would  support  an 
action  by  her. 

[BM.  Note.— For  other  rases,  see  Limitation  of 
Actions,  Dec  Dig.  8  80.*] 

7.  BJsTOPPEL  (8  94*)— Equitable  Estoppel- 
Co  nbtbuctivb  Knowledge  or  Facts. 

Constructive  knowledge  of  what  the  records 
showed  relative  to  the  title  to  real  estate  cannot 
be  made  the  basis  of  a  charge,  In  the  face  of 
poaitivo  nroof  that  there  was  no  actnal  knowl- 
edge, that  the  persons  having  notice  frandulent- 
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ly  kept  silent  when  they  shoald  have  spoken 
and  were  estopped  to  thereafter  speak. 

[EM.  Note.— For  other  cases,  see  EiStoppel, 
Dec.  Dig.  8  94.*] 

8.  BsTOPPKL  (§  94*)— Equitable  Estoppeit- 

CONDUCT. 

Where  heirs  knew  nothing  of  a  sale  of  land 
by  a  coheir  until  after  it  had  l>een  made,  and 
there  was  nothing  to  show  that  the  purchaser 
was  misled  by  any  conduct  of  theirs,  or  that  he 
relied  on  anything  they  said  or  did,  but,  on  the 
contrary,  it  appears  that  he  had  the  records 
searched  and  was  guided  by  that  examination, 
such  heirs  are  not  estopped  to  sue  for  their  in- 
terest in  the  land. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  276-284 ;  Dec.  Dig.  |  94.*] 

Appeal  from  Circuit  Court,  Ba^es  County; 
C.  A.  Denton,  Judge. 

Action  by  Annie  R.  Starr  and  another 
against  Jobn  F.  Bartz  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Silvers  &  Silvers,  for  appellants.  Thos.  J. 
Smith,  for  respondents. 

VALLIANT,  J.  From  the  plaintiffs'  peti- 
tion, as  set  out  in  the  abstract,  It  is  not  en- 
tirely clear  what  kind  of  a  suit  this  was  In- 
tended to  be.  Plaintiffs  In  their  brief  say 
the  petition  Is  In  two  counts ;  but,  if  so,  some 
of  It  has  been  omitted  from  the  abstract,  as 
It  Is  evident  acme  of  the  Judgment  or  decree 
has  also  been  omitted,  both  from  the  abstract 
and  from  the  short  transcript  on  which  the 
cause  was  brought  to  this  court  But  the 
suit  was  tried  on  the  theory  that  it  was  a 
suit  for  the  partition  of  land,  and  as  both 
parties  seem  to  acquiesce  In  that  view  of  the, 
case,  and  as  the  petition  is  susceptible  of  that 
construction  we  will  so  consider  it. 

The  land  in  question  lies  In  Bates  county. 
It,  with  other  lands,  was  owned  In  his  life- 
time by  Samuel  Grosshart,  who  was  the 
grandfather  of  the  plaintiffs,  Annie  and  Den- 
nle  Starr,  and  of  the  defendant  Margaret 
KIsner.  Grosshart  died  intestate  In  1862, 
leaving  six  children,  four  sons  and  two 
daughters.  One  of  the  daughters,  Mildred, 
the  wife  of  Dr.  D.  L.  Lee,  died  Intestate  in 
1882,  leaving  her  husband.  Dr.  Lee,  and  four 
children,  Annie  Starr,  Deunie  Starr,  Mar- 
garet Kisner,  and  Joel  Lee.  At  the  time  of 
her  death.  In  1882,  Mrs.  Lee  owned  the  land 
Involved  in  this  suit  In  fee  simple,  and  it 
descended  to  her  four  children  In  equal 
parts,  subject  to  her  husband's  right  of  cur- 
tesy, unless  the  title  in  fee  devolved  on  him 
at  her  death  by  virtue  of  a  deed  to  be  pres- 
ently mentioned.  The  plaintiffs  claim  title 
as  heirs  of  their  mother,  each  an  undivided 
one-fourth,  conceding  to  their  sister  Mrs, 
Kisner,  and  to  the  defendant  Bartz,  as  as- 
signee of  their  brother  Joel,  each  ah  undi- 
vided one-fourth;  but  Mrs.  Kisner  asserts 
no  claim  to  the  50  acres  involved  in  this 
suit  The  land  she  claims  is  in  question  in 
another  suit  (117  S.  W.  1129),  which  is  a  twin 


to  this  one  and  will  be  considered  next  after 
this  one.  In  1887,  five  years  after  the  death 
of  his  wife.  Dr.  Lee  executed  a  deed  whereby 
he  essayed  to  convey  (and,  If  he  had  title, 
did  convey)  to  bis  son  Joel  the  land  in  suit, 
and  December  31,  1900,  Joel  conveyed  what- 
ever interest  he  had  to  defendant  Bartz.  Dr. 
Lee  died  In  1898.  If  Dr.  Lee  held  the  fee- 
simple  title  In  1887,  when  be  made  the  deed 
to  Joel,  the  plaintiffs  have  no  title  to  the 
land;  but,  if  he  had  then  only  a  life  estate 
by  curtesy,  the  plaintiffs  have  a  right  each 
to  one-fourth,  unless  they  have  lost  their 
right  by  operation  of  the  statute  of  limita- 
tions, or  are  estopped  to  assert  it 

We  will  now  turn  back  to  the  source  of 
title.  The  plaintiffs'  mother  married  Dr. 
Lee,  their  father.  In  1835,  when  the  common 
law  as  to  marital  rights  prevailed.  Samuel 
Grosshart  In  his  lifetime  owned  about  700 
acres  of  land,  the  most  of  It  In  Cass  county; 
but  about  140  acres  lay  In  Bates  county. 
The  land  In  this  suit  Is  50  acres  of  the  Bates 
county  land.  Grosshart  died  In  1862,  and  de- 
scent was  then  cast  on  bis  six  children  above 
named.  In  1877  these  six  heirs  made  an 
amicable  partition  of  the  land  tbey  had  In- 
herited, setting  off  to  each  his  or  her  share, 
and  executed  deeds  Inter  sese  to  carry  the 
partition  Into  effect  Whether  there  were 
several  deeds,  one  to  each  heir,  or  only  one 
deed,  signed  by  all,  is  not  entirely  clear ;  bnt 
a  deed  or  deeds  were  executed  carrying  that 
partition  Into  effect  In  that  partition  the 
140  acres  of  Bates  county  land  was  set  apart 
to  Mrs.  Lee,  and  a  deed  to  her  from  her  co- 
heirs, or  the  Joint  deed,  if  but  one  was  made, 
was  delivered  to  her.  That  deed  was  not 
produced  in  evidence;  but  the  fact  that  It 
was  made  and  delivered  to  her,  and  that 
thereupon  she  and  her  husband  went  Into 
possession  of  the  land  so  allotted  to  her,  and 
that  they  lived  on  it  until  her  death,  are 
facts  conceded.  In  fact  none  of  the  deeds  on 
which  the  parties  seem  to  rely  appear  In  the 
record  before  us,  although  a  brief  descrip- 
tion of  some  of  tbem  Is  given,  and  at  the 
close  of  the  evidence  there  was  an  agreement 
of  counsel  in  a  colloquy  with  the  court  that 
thereafter,  \rhea  the  argument  sbonld  be 
heard,  either  party  should  have  the  right  to 
produce  any  deed  or  deeds  be  might  see  fit 
to  produce.  Whether  either  party  availed 
himself  of  that  right  does  not  appear.  It 
would  have  been  more  satisfactory  to  us  if 
we  could  have  seen  the  deeds,  or  copies  of 
them;  but  we  will  have  to  take  the  record 
as  we  find  It 

Some  time  after  the  execution  of  the  parti- 
tion deed  or  deeds,  and  after  Dr.  Lee  and 
Mrs.  Lee  had  taken  possession  of  the  land 
allotted  to  her.  Dr.  Lee  went  to  Cass  county, 
where  the  other  heirs  lived,  and  told  them 
that  the  deed  they  had  made  setting  apart 
the  Bates  county  land  to  Mrs.  Lee  was  defect- 
ive in  respect  of  the  acknowledgment  and. 
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to  care  that  defect,  he  asked  them  to  execute 
another  deed,  which  he  bad  already  prepar- 
ed, and  which  was  a  quitclaim  deed  to  him- 
self and  his  wife  for  the  Bates  county  laud, 
and  on  that  request  they  executed  the  deed ; 
that  is,  all  of  than  but  one,  to  wit,  6.  W. 
Grosshart  That  occurred  in  1877  or  1878. 
That  deed  was  not  put  on  record  during  the 
lifetime  of  Mrs.  Lee,  and  there  Is  no  evidence 
that  she  ever  heard  of  it.  It  was  recorded 
In  1887,  five  years  after  her  death.  When 
defendant  Bartz  bought  the  land  from  Joel, 
he  had  the  title  examined,  and  was  advised 
that  there  was  a  defect  In  it,  owing  to  the 
fact  that  one  of  the  heirs — that  Is,  one  of  the 
sons  of  Grosshart — ^bad  not  Joined  the  other' 
heirs  in  the  execution  of  the  quitclaim  deed 
to  Dr.  Lee  and  wife,  and  he  applied  to  that 
one,  to  wit,  G.  W.  Grosshart,  to  make  a  quit- 
claim deed  to  cure  the  defect,  and  it  was 
done.  There  is  a  good  deal  of  testimony  on 
the  subject  of  the  Improvements  made  by 
Joel,  and  afterwards  by  defendant  Bartz,  on 
the  land.  It  appeared  in  the  evidence  that  a 
good  deal  of  the  improvements  claimed  were 
made  by  Joel  during  the  lifetime  of  his  fath- 
er; that  is,  during  his  father's  life  estate  as 
tenant  by  the  curtesy.  The  trial  court  weigh- 
ed this  testimony  pro  and  con,  and,  balancing 
the  value  of  the  Improvements  against  the 
rents  and  profits,  found  that  the  improve- 
ments exceeded  the  rents  and  profits  to  the 
amount  of  $64.50,  and  in  the  decree  required 
that  much  to  be  paid  to  defendant  out  of  the 
proceeds  of  that  land  at  the  partition  sale 
before  division.  As  the  case  is  now  present- 
ed to  us,  there  is  no  complaint  as  to  the  cor- 
rectness of  the  balance.  The  decree  was  that 
the  plaintiffs  were  entitled  to  half  of  the 
land — that  is,  one-fourth  each — and  the  de- 
fendant the  other  half;  that  the  land  be  sold 
for  partition,  and  the  proceeds,  after  deduct- 
ing costs  and  paying  defendant  the  $64.50 
above  mentioned,  should  be  divided  as  above 
indicated.  The  defendant  Bartz  has  appeal- 
ed from  that  decree. 

1.  The  quitclaim  deed  to  Dr.  Lee  and  wife, 
made  by  her  coheirs  after  the  original  parti- 
tion deed  had  been  executed  and  after  he  and 
his  wife  had  taken  possession  of  the  land  set 
apart  to  her  in  the  partition,  conveyed  no 
title  at  all.  After  the  partition  had  gone 
Into  effect,  the  brothers  and  sister  of  Mrs. 
Lee  had  no  title  to  the  land  they  had  al- 
lotted to  her— no  interest  either  to  convey  or 
to  release.  Even  If  in  the  original  partition 
deed  It  had  been  expressed  that  the  laud  al- 
lotted to  Mrs.  Lee  as  her  share  of  her  inherit- 
ance was  thereby  conveyed  to  her  and  her 
husband,  the  latter  would  have  taken  no  title 
greater  than  that  which  be  would  have  tak- 
en, as  her  husband,  if  he  had  not  been  named 
in  the  deed  at  all.  The  title  went  to  Mrs. 
Lee,  not  as  purchaser  under  the  deed,  but  by 
inheritance.  The  law  in  such  case  is  declar- 
ed in  Whitsett  v.  Wamack,  159  Mo.  14,  59 
S.  W.  961,  81  Am.  St  Rep.  339.  During  the 
lifetime  of  Mrs.  Lee,  under  the  law  as  it  then 


was,  her  husband  was  entitled  to  the  posses- 
sion of  her  legal  real  estate,  and  after  her 
death  he  became  a  tenant  by  the  curtesy  for 
life.  The  deed  from  Dr.  Lee  to  his  son  Joel 
conveyed  only  such  title  as  the  grantor  him- 
self had.  Even  if  it  had  been  a  warranty 
deed,  It  was  only  a  deed  of  gift,  and  there- 
fore no  claim  of  a  bona  fide  purchaser  for 
value  could  be  made.  The  deed  conveyed 
to  Joel  his  father's  life  estate  in  the  land; 
neither  more  nor  less.  The  father  died  In 
January,  1898,  and  in  December,  1899,  Joel 
sold  the  land  to  Bartz.  The  deed  from  Joel 
to  Bartz  is  not  in  the  record,  and  therefore 
we  cannot  say  what  kind  of  a  deed  it  was. 
But,  even  if  we  assume  that  It  was  a  war- 
ranty deed.  It  conveyed  no  title,  because 
Joel's  title  had  expired  when  his  father  died, 
and  his  possession  had  continued  only  two 
years. 

It  is  insisted,  however,  that  the  record 
showed  the  title  to  be  in  Dr.  Lee  when  he 
made  the  deed  to  Joel,  and  that  defendant 
Bartz  relied  on  the  record  when  he  purchas- 
ed. The  evidence  does  show  that  Bartz  had 
the  records  examined,  and  he  became  satisfied 
from  the  examination  that  his  vendor  bad  a 
good  title.  His  examination  of  the  record, 
if  he  conducted  it  with  reasonable  care,  must 
have  shown  him  that  the  land  was  owned  by 
Samuel  Grosshart  at  the  time  of  his  death 
in  1862,  and  he  should  have  known  that  the 
title  then  passed  either  to  a  devisee,  if  there 
was  a  will,  or  to  the  heirs  of  Grosshart,  and 
it  t>ehooved  him  to  inquire  where  it  went 
Pursuing  this  inquiry,  be  found  on  the  record 
a  quitclaim  deed  from  four  of  the  heirs  of 
Samuel  Grosshart  to  Dr.  Lee  and  wife.  He 
also  found  that  the  recording  of  this  quit- 
claim deed  bore  the  suspicious  evidence  of 
having  been  withheld  from  record  uutil  a 
belated  period,  until  after  one  of  the  heirs, 
to  wit  Mrs.  Lee  herself,  had  died,  and  that 
It  lacked  the  signature  of  one  of  the  heirs 
yet  living;  and  to  supply  this  latter  defect 
he  obtained  a  quitclaim  deed  from  this  last- 
mentioned  heir,  G.  W.  Grosshart,  which  deed 
was  given  without  any  consideration  at  all. 
Thus  the  evidence  shows  that  the  defendant 
bought  with  notice  that  the  land  had  descend- 
ed to  the  heirs  of  Samuel  Grosshart,  and 
with  such  notice  he  can  make  out  a  record 
title  only  by  tracing  it  to  that  source;  and 
this  he  attempted  to  do. 

It  is  the  law  of  this  state  that  a  pur- 
chaser for  value  under  a  quitclaim  deed  ac- 
quires whatever  title  the  grantor  had  at  the 
time  of  the  delivery  of  the  deed.  Wilson  v. 
Albert  89  Mo.  537,  1  S.  W.  209;  McAnaw  v. 
Tiflln,  143  Mo.  667,  45  S.  W.  656.  We  have 
also  held  that  a  purchaser  for  value  under 
a  quitclaim  deed  Is  under  the  protection  of 
our  registry  act,  and  that  his  title  so  ac- 
quired Is  good  against  a  prior  unrecorded 
deed  of  which  he  had  no  actual  notice.  Fox 
V.  Hall,  74  Mo.  315,  41  Am.  Rep.  316 ;  Boogh- 
er  V.  Neece,  75  Mo.  383;  Wllllnghara  v. 
Hardin,  75  Mo.  429.    But  that  is  the  extent 
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to  which  our  law  has  gone  in  upholding  the 
title  under  a  quitclaim  deed.  A  purchaser 
under  such  a  deed  Is  not  a  bona  fide  pur- 
chaser. He  takes  whatever  title  the  grantor 
had  to  convey,  subject  to  existing  equities, 
except  in  cases  where  the  registry  act  pro- 
tects his  title.  Ridgeway  v.  Holllday,  69 
Mo.  444;  Campbell  v.  Laclede  Gas  Lt.  Co., 
84  Mo.  852;  Schradski  v.  Albright,  93  Mo. 
42,  6  S.  W.  807 ;  Hope  v.  Blair,  105  Mo.  85, 
16  S.  W.  595,  24  Am.  St.  Rep.  366.  In  Camp- 
bell V.  Laclede  Gaa  Lt  Co.,  above  cited,  the 
court,  after  saying  that  the  rule  that  the 
purchaser  under  a  quitclaim  deed  took  sub- 
ject to  existing  equities  was  subject  to  the 
exception  that  the  equities  referred  to  were 
such  as  could  be  spread  on  the  records,  said 
that  the  quitclaim  deeds  in  that  case  were 
wanting  in  another  very  essential  element  to 
exempt  them  from  the  rule  that  charges 
them  with  notice  of  outstanding  equities; 
that  is,  it  was  necessary  for  the  party  claim- 
ing under  such  a  deed  to  show  that  value 
was  paid  for  it.  In  that  case  the  court  said 
the  deeds  were  not  in  the  record  before  the 
court,  so  that  there  was  not  even  a  prima 
facie  showing  by  their  recitals  that  value 
was  paid;  but,  instead  of  producing  the 
deeds,  the  counsel  had  contented  themselves 
with  stating  in  the  record  that  a  quitclaim 
deed,  duly  executed,  etc.,  was  offered.  The 
court,  speaking  through  Martin,  C,  said:  "I 
do  not  think  this  statement  is  equivalent  to 
the  proof  of  payment  of  value,  which  was 
necessary  to  exempt  them  from  the  general 
rule  making  quitclaim  deeds  notice  of  pre- 
existing equities."  That  is  Just  the  condi- 
tion of  this  record.  None  of  these  deeds  are 
produced  before  us,  and  no  effort  was  made 
to  show  that  value  was  paid  for  either  of 
them,  except  the  last  deed  from  Joel  to 
Bartz.  On  the  contrary,  it  is  shown  that  Dr. 
Lee  paid  nothing  for  the  quitclaim  deed  to 
him,  that  the  deed  to  Joel  was  a  gift,  and 
that  the  quitclaim  deed  obtained  from  G. 
W.  Orosshart  was  without  consideration. 
Bartz  knew  that  this  land  bad  descended 
from  Samuel  Grosshart  to  his  heirs,  that 
during  the  lifetime  of  Mrs.  Lee  It  was  in  the 
possession  of  herself  and  her  husband,  that 
■he  was  one  of  the  beirs  of  Samuel  Gross- 
hart,  and  that  the  title  which  he  (Bartz)  was 
buying  came  from  that  source  through  quit- 
claim deeds.  He  was  chargeable'  with  no- 
tice of  the  character  of  title  he  was  buying. 
2.  Defendant  contends  that  the  plaintiffs' 
right  to  maintain  a  suit  of  this  kind  Is  barr- 
ed by  the  statute  of  limitations.  The  point 
presented  Is  that  the  mother  of  the  plaintiff 
in  her  lifetime  could  have  maintained  a  suit 
in  equity  against  her  husband  to  divest  him 
of  the  title  he  had  fraudulently  obtained, 
or  to  have  him  declared  a  trustee  of  the 
title  to  her  use;  but,  not  having  done  so, 
the  right  to  sue  descended  to  her  heirs,  but 
their  right  to  sue  was  limited  to  three  years 
after  the  death  of  their  mother,  as  prescrib- 
ed In  section  4267,  Rev.  St  1809  (Ann.  St 


1906,  p.  2342).  Defendant  refers  to  Reed  v. 
Fainter,  145  Mo.  341,  46  S.  W.  1089,  constru- 
ing that  section  of  the  statute  of  limitations. 
In  that  case  the  husband,  having  been  in- 
trusted with  money  of  the  wife  with  which 
to  buy  land  for  her,  bought  it  but  fraudu- 
lently took  the  title  in  his  own  name.  The 
suit  was  by  the  heirs  of  the  wife  against  the 
husband  to  divest  the  title  or  declare  a  re- 
sulting trust  But  this  is  not  that  kind  of 
a  suit.  These  plaintiffs  are  not  seeking  to 
set  aside  the  deed  their  father  obtained  on 
the  ground  of  his  fraud  in  obtaining  it 
They  say  that  on  the  face  of  the  quitclaim 
deed  Itself,  in  the  light  of  the  record  title, 
the  deed  conveyed  nothing;  that  the  title 
was  in  their  mother  by  inheritance  from 
her  father  and  by  the  allotment  of  this  land 
to  her  In  the  amicable  partition. 

.\nd  so  the  evidence  shows.  The  quitclaim 
deed  which  their  fatha:  afterwards  obtained 
is  not  in  their  way.  It  was  a  nullity  In  his 
hands,  and  is  a  nullity  in  the  bands  of  his  as- 
signee with  notice.  There  was  nothing  about 
which  Mrs.  Lee  could  go  to  law  with  her  hus- 
band in  her  lifetime.  At  the  most  that  could 
be  said  for  the  deed,  it  was  but  a  cloud  in  her 
title;  but  it  was  not  even  that  because  it  was 
not  recorded.  It  was  concealed  during  her 
lifetime,  and  not  recorded  until  five  years 
after  her  death.  Certainly  no  cloud  was  cast 
on  her  title  while  she  lived,  and  she  knew 
nothing  of  the  existence  of  the  deed.  What 
then,  could  she  have  said  to  a  court  of 
equity,  If  she  had  gone  mto  that  court  to 
complain  of  her  husband?  He  had  a  right 
to  the  possession  of  the  land  during  the  life- 
time of  his  wife,  because  so  the  law  was  at 
the  date  of  his  marriage  In  1855,  and  so  it 
was  at  the  date  the  title  descended  to  his 
wife  on  the  death  of  her  father  In  1862,  and 
after  her  death  he  was  entitled  to  posses- 
sion as  tenant  by  the  curtesy.  Joel's  pos- 
session was  not  adverse  while  bis  father 
lived,  because  he  was  holding  by  deed  of 
the  life  tenant  The  life  tenant  died  in  1898, 
and  this  suit  was  begun  in  1905.  The  plain- 
tiffs are  not  barred  by  the  statute  of  limita- 
tions. In  fact,  the  statute  has  not  yet  begun 
to  run  against  them,  because  they  are  both 
married  women. 

3.  But  It  is  said  they  are  estopped;  that 
they  have  stood  by  and  seen  all  these  vast 
improvements  made,  and  have  suffered  their 
brother  to  sell  this  land  to  defendant  Bartz, 
and  have  suffered  Bartz  to  continue  making 
improvements,  etc.  As  to  the  improvements, 
the  evidence  shows  that  part  of  them,  at 
least  were  made  by  Joel  during  the  life- 
time of  his  father.  But  the  evidence  shows, 
and  the  chancellor  found,  that  weighing  the 
value  of  the  Improvements  against  the  rents 
and  profits,  the  balance  in  favor  of  the  im- 
provements was  only  $64.60,  and  that  is  al- 
lowed by  the  decree  to  the  defendant  Barts 
out  of  the  proceeds  of  the  sale  to  be  made, 
and  there  is  no  complaint  now  made  of  the 
decree  on  that  account    The  evidence  shows 
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that,  at  about  the  time  Dr.  Lee  made  the 
deed  conveyliig  this  land  to  Joel,  he  made  a 
deed  to  his  daughter  Mrs.  Klsner,  conveying 
to  her  the  other  90  acres  of  this  Bates  coun- 
ty land,  and  that  conveyance  Is  the  subject 
of  the  other  suit  now  pending  as  above  men- 
tioned; and  about  the  same  time  he  made 
to  each  of  the  plaintUfs  a  deed  to  certain 
land,  to  what  extent  in  value  as  compared 
with  that  conveyed  to  Joel  and  Mrs.  Kisner 
does  not  clearly  appear,  but  that  is  unim- 
portant, because  the  land  their  father  con- 
veyed to  the  plaintiffs  was  land  of  his  own, 
not  derived  from  his  wife.  It  Is  referred 
to  by  counsel  for  defendant  In  connection 
with  the  plea  of  estoppel.  It  was  not  shown, 
however,  that  either  of  the  plalntifTs  knew 
the  character  of  the  title  that  was  attempted 
to  be  conveyed  to  Mrs.  Kisner  and  Joel,  or, 
in  fact,  that  they  knew  anything  about  how 
their  father  derived,  or  supposed  he  derived, 
title  to  the  land  in  question,  ^oel  hlmaeU, 
when  he  took  the  deed,  did  not  in  fact  know 
that  the  land  had  come  to  bis  mother  by 
Iqheritance,  or  that  it  was  her  land;  and 
the  plalntlfTs  knew  nothing  about-  it  until 
a  very  short  while  before  they  brought  this 
suit.  Their  first  information  came  from  one 
of  their  uncles,  in  December,  1904,  and  this 
suit  was  begun  in  January,  1905.  True, 
they  had  constructive  knowledge  of  what 
the  county  records  showed ;  but  constructive 
knowledge,  in  the  face  of  proof  positive  that 
there  was  no  actual  knowledge,  cannot  be 
made  the  base  of  a  charge  that  they  fraudu- 
lently kept  silent  when  they  should  have 
spoken,  and  are  therefore  estopped  from 
speaking  now.  These  plaintiffs  knew  noth- 
ing of  the  sale  by  Joel  to  Bartz  until  after 
it  had  been  made.  Therefore  they  could 
have  done  nothing  to  induce  the  defendant 
to  make  the  purchase.  There  is  no  evidence 
that  defendant  was  misled  by  any  conduct 
of  the  plaintiffs,  or  that  he  relied  Ob  any- 
thing they  did  or  said.  On  the  contrary,  the 
evidence  shows  that  be  had  the  records  of 
land  titles  searched,  and  was  guided  by  what 
be  was  Informed  was  the  result  of  the  ex- 
amination. Even,  therefore,  if  these  plain- 
tiffs had  not  been,  as  they  are,  married  wo- 
men, and  therefore,  with  reference  to  land  ac- 
quired before  the  married  woman's  act  made 
it  their  separate  estate,  not  subject  to  the 
law  of  estoppel  in  its  strictest  sense,  they 
are  nevertheless,  under  the  facts  of  this  case, 
not  estopped. 

We  find  no  error  in  the  record.    The  Judg- 
ment is  aflSrmed.    All  concur. 


STARR  et  al.  v.  KISNER  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  31,  1909.) 

Appeal   from   Circuit   Court,   Bates   County; 
C.  A.  Denton,  Judge. 


Action  by  Annie  R.  Starr  and  another  against 
Marirnret  S.  Kisnpr  and  another.  Judgment  tor 
plaintiffs,  and  defendants  appeal.     Affirmed. 

Silvers  &  Silvers,  for  appellants.  Thos.  J. 
Smith,  for  respondents. 

VALLIANT,  J.  The  facts  of  this  case  are 
in  the  main  like  those  in  the  case  of  Annie  R. 
Starr  et  al.  v.  John  P.  Bartz  et  al.  (No.  13,565) 
IIT  S.  W.  1125,  the  opinion  in  which  is  just 
now  delivered.  The  only  points  of  difference 
between  this  case  and  that  are  as  follows: 

The  petition  is  copied  in  full  in  the  abstract, 
and  it  has  not  the  defect  noted  in  that  petition. 
It  is  in  due  form  as  a  petition  for  partition  of 
land.  The  land  involved  is  the  90-acre  tract 
mentioned  in  the  opinion  in  the  Bartz  Case  as 
having  been  deeded  by  Dr.  Lee  to  his  daugh- 
ter. Mrs.  Kisner.  The  plaintiffs  are  the  same 
as  in  the  Bartz  Case.  The  defendants  are  Mrs. 
Kisner  and  Joel  Lee.  It  is  a  suit,  therefore, 
between  the  four  children  of  Mrs.  Lee,  deceased. 
Mrs.  Kisner  has  never  sold  her  interest  in  the 
90  acres,  but  has  continued  to  occupy  it,  claim- 
ing it  as  her  own,  ever  since  it  was  deeded  to 
her  by  her  father  in  1887.  She  was  at  that 
date  about  15  years  old.  The  pleas  of  the  stat- 
ute of  limitations  and  estoppel  are  the  same  as 
in  the  Bartz  Case.  The  court  stated  the  ac- 
count, involving  the  value  of  the  improvements 
and  taxes  paid  against  the  rents  and  profits, 
and  found  tne  balance  in  Mrs.  Kisner's  favor  on 
that  accounting  to  be  $138.50.  The  decree  was 
that  each  of  the  plaintiffs  was  entitled  to  a 
fourth  of  the  land  and  Mrs.  Kisner  the  remain- 
ing half,  Joel  not  claiming  any  part;  that  the 
land  be  sold  for  partition ;  that  out  of  the  pro- 
ceeds, after  paying  costs,  Mrs.  Kisner  be  paid 
$158.50,  and  what  remained  was  to  be  divided, 
one-fourth  to  each  of  the  plaintiffs  and  the  bal- 
ance to  Mrs.  Kisner.  From  that  decree  Mrs. 
Kisner  has  prosecuted  this  appeal. 

The  law  applicable  to  the  facts  of  this  case 
is  the  same  as  tliat  stated  in  the  opinion  in  the 
Bartz  Case  as  applicable  there ;  and  for  the 
reasons  stated  in  that  opinion  tlie  judgment  in 
this  case  must  be  affirmed.  It  is  so  ordered. 
All  concur. 


HAYDEN  V.  GOODWIN  et  al. 

(Supreme   Conrt  of  Missouri,  Division  No.  2. 

March  30,  1909.) 

1.  Ejectment   (S    19*)— Possession   bt   Dk- 

FENDANT. 

Ejectment  will  not  lie  unless  defendant  is 
in  actual  possession  of  the  land  at  the  com- 
mencement of  the  action. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  i  65 ;  Dec  Dig.  {  19.*] 

2.  <JuDOiiENT  (8  713*)— CoNCLUSivEKEsa— Ac- 
tion TO  Recoveb  Land. 

The  record  of  an  action  for  forcible  entry, 
showing  that  defendant  therein  took  actual 
possession  of  the  premises,  is  conclusive  of  that 
fact  in  a  subsequent  action  of  ejectment  by 
such  defendant  to  recover  the  same  premises. 

[Ed.   Note. — For  other  cases,  see   Judgment, 
Cent.  Dig.  8S  1236-1240;   Dec  Dig.  i  713. »] 

3.  EJjECTMEWT   (5    91*)— Possession    bt    De- 
fendant—Evidence. 

To  show  possession  in  defendants  in  eject- 
ment at  the  commencement  of  suit,  plaintiff 
may  show  that  in  a  former  action  of  forcible 
entry,  wherein  plaintiff  was  defendant,  on  an 
adverse  judgment  therein  he  delivered  posses- 
sion to  defendants  in  ejectment,  without  the 
necessity  of  a  writ  of  restitution. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  8  278;    Dec  Dig.  8  91.*] 
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4.  Ejectment   (8    96*)— Possession    by   Db- 

rCNDANT — E^riDENCE. 

I<>videiice  in  ejectment  held  to  show  that 
defendantB  were  in  the  actual  possession  of  the 
premises  at  the  commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  E^jectment, 
Cent.  Dig.  {  297;   Dec.  Dig.  {  96.*] 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  HofFman,  Judge. 

Action  by  George  S.  Hnyden  against  Car- 
rie E.  Goodwin  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Shaln  &  Barnett,  for  appellant.  Sangree  & 
Bobliog  and  Wm.  D.  Steele,  for  respondents. 

GANTT,  P.  J.  This  Is  an  action  of  eject- 
ment for  a  strip  of  ground  off  of  the  south 
side  of  lot  7  of  block  3  of  Westenburger's  ad- 
dition to  the  city  of  Sedalla.  This  action 
was  commenced  In  the  circuit  court  of  Pettis 
county,  September  1,  1905.  The  petition  was 
in  the  ordinary  statutory  form,  and  ouster 
was  laid  as  of  August  2,  1905.  At  the  Oc- 
tober term,  1909,  the  defendants  Charles 
Goodwin  and  James  Owens  each  filed  sepa- 
rate answers,  which  were  general  denials. 
The  defendant  Carrie  E.  Goodwin,  in  her 
separate  answer,  denied  each  and  every  alle- 
gation of  the  petition,  and,  for  a  further 
defense,  pleaded  that  she  was  the  owner  of 
lot  8  of  block  3  of  said  Westenburger's  sub- 
division, and  that  plaintiff  was  and  Is  the 
owner  of  lot  7  of  said  block  3;  that  in  the 
year  1891  the  division  line  between  the  two 
said  lots  was  uncertain  and  unknown,  and 
that  then  the  defendants  and  plaintlfTs  gran- 
tor agreed  upon  a  boundary  line  between 
said  lots,  and  located  a  fence  upon  the  line 
so  agreed  upon,  and  that  defendants  have 
ever  since  that  date  claimed  all  of  said  lot  8 
and  up  to  said  fence  so  located,  and  have  bad 
the  peaceable,  open,  and  notorious  possession 
of  the  same  up  to  the  7th  day  of  August, 
1905,  on  which  last  date  the  plaintiff  and  one 
Zenobia  Haydeu,  with  strong  hands,  made 
unlawful,  forcible  entry  upon  said  premises 
and  tore  down  the  defendants'  fence,  and 
built  a  foundation  for  an  addition  to  the 
dwelling  on  the  south  side  of  the  line  so 
agreed  upon  by  the  defendants  and  plaintiff's 
grantor  to  be  the  boundary  line  between 
them  as  aforesaid;  that  afterward,  to  wit, 
on  the  15th  day  of  August,  1905,  defendant's 
tenant  James  A.  Owens,  who  was  in  posses- 
sion of  said  premises,  instituted  a  forcible 
entry  and  detainer  suit  against  the  plaintiff 
herein,  and  the  said  Zenobia  Hayden,  before 
N.  H.  Rogers,  a  Justice  of  the  peace,  and  on 
the  29th  day  of  August.  1905,  the  same  was 
tried  before  a  Jury,  and  the  Jury  found  the 
plaintiff  herein  and  the  said  Zenobia  Ilayden 
guilty  in  the  manner  and  form  as  charged  in 
the  complaint  of  the  said  James  A.  Owens. 
For  further  answer,  defendant  states  that 
the  plaintiff  herein   nor   the   said   Zenobia 


Hayden  have  ever  redelivered  the  possession 
of  the  premises  so  unlawfully  entered  by 
them  to  this  defendant's  tenant,  James  A. 
Owens,  nor  to  this  defendant,  but  that  the 
plaintiff  and  the  said  Zenobia  Hayden  still 
retain  possession  of  the  said  premises  the 
same  as  before  the  Institution  of  the  said 
suit  before  said  Justice.  This  defendant,  for 
further  answer,  states  that  on  the  30th  day 
of  September,  1905,  the  said  N.  H.  Rogers, 
the  Justice  before  whom  said  forcible  entry 
and  detainer  was  tried,  issued  a  writ  of  resti- 
tution against  the  plaintiff  and  the  said 
Zenobia  Hayden  to  remove  them  from  said 
premises  and  restore  said  possession  to  the 
said  James  A.  Owens,  defendant's  tenant, 
and  said  writ  is  now  in  the  hands  of  the  con- 
stable of  Sedalla  township.  Defendant  de- 
nies that  she  was  in  possession  of  the  prem- 
ises described  in  plaintiff's  petition  at  the 
commencement  of  this  suit.  For  further  an- 
swer, defendant  states  that,  if  the  court 
should  find  upon  the  bearing  of  this  case 
that  at  the  Institution  of  this  suit  she  was 
in  the  possession  of  the  premises  described  in 
plaintiCrs  'petition,  she  has  had  the  peaceable, 
adverse,  and  continuous  possession  of  said 
premises  for  more  than  10  years  prior  to  the 
institution  of  this  suit  claiming  the  same  ad- 
versely to  the  plaintiff  and  his  grantors,  to 

wit,  from  the day  of ,  1891,  to 

the  7tb  day  of  August,  1903;  and,  having 
fully  answered,  defendant  asks  to  go  hence 
with  her  costs. 

Plaintiff  for  reply  admitted  that  the  de- 
fendant Carrie  Goodwin  is  the  owner  of  lot 
8  of  block  3  of  said  Westenburger  subdivi- 
sion, but  denies  that  there  was  ever  an 
agreement  as  to  the  boundary  line  between 
said  lots  7  and  8,  and  denies  that  there  was 
a  fence  located  upon  an  agreed  boundary  line 
between  said  lots.  Denies  the  adverse  pos- 
session .of  the  tract  in  dispute  by  the  de- 
fendant Plaintiff  allies  the  fact  to  be  that 
a  fence  was  located  upon  the  plalntifTs  said 
lot  7,  whereby  certain  portions  of  said  lot 
were  thrown  within  the  indosure  of  the  de- 
fendant's said  lot  8  at  a  time  of  which  the 
plaintiff  is  not  informed;  but  plaintiff  al- 
leges that  it  has  been  understood  between  de- 
fendant and  plaintiff  that  this  said  fence  was 
not  on  the  true  line  between  said  lots,  and 
was  left  as  a  matter  of  convenience  with  the 
understanding  that  plaintiff  could  at  any 
time  occupy  lot  7  up  to  the  true  line.  Plain- 
tiff admits  the  institution  of  the  forcible  en- 
try and  detainer  suit  as  alleged  In  Carrie  E. 
Goodwin's  answer,  and  that  the  finding  of 
the  Jury  was  as  therein  set  forth.  But  pKnln- 
tiff  denies  that  either  he  or  Zenobia  Hayden 
still  retained  possession  of  said  premises. 
Plaintiff  alleges  the  fact  to  be  that  on  the 
31st  day  of  August,  1905,  and  before  the  in- 
stitution of  this  suit,  plaintiff  and  said  Zeno- 
bia Hayden  paid  the  damages  assessed,  to- 
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gether  with  the  costs.  In  said  forcible  entry 
and  detainer  cause,  and,  as  far  as  within  the 
power  of  plalntlCT  and  said  Zenobia  Hayden, 
restored  the  possession  to  the  defendant,  and 
defendant  had  the  possession  of  the  same  at 
the  commencement  of  this  suit  This  cause 
was  tried  in  the  circuit  court,  and,  in  obedi- 
ence to  a  peremptory  instruction,  the  Jury  re- 
turned a  verdict  for  the  defendants  Within 
due  time  and  In  proper  form  an  appeal  was 
perfected  to  this  court. 

There  Is  very  little  controversy  about  the 
facts.  As  already  indicated  in  the  pleadings, 
it  stands  admitted  that  the  plaintiff  Is  the 
owner  of  lot  7,  and  the  defendant  Carrie  E. 
Goodwin  owns  lot  8,  which  joins  lot  T  on  the 
south.  Charles  Goodwin  is  the  husband  of 
Carrie  E.  Goodwin,  and  James  Owens  was 
and  is  the  tenant  of  Carrie  E.  Goodwin,  and 
he  occupied  the  said  lot  at  the  time  of  the 
commencement  of  the  forcible  entry  and  de- 
tainer case.  The  testimony  very  clearly  in- 
dicates that  when  the  dividing  fences  in  this 
block  were  bnlit  they  were  not  put  upon  the 
true  lines  between  the  same,  and  for  some 
time  the  strip  of  ground  in  controversy  in 
this  suit  was  within  the  inclosure  of  the  de- 
fendant Carrie  E.  Goodwin.  The  survey 
made  by  the  city  authorities  in  1905  located 
the  true  line  between  lot  7  and  lot  8,  and 
showed  that  this  strip  of  land  was  within  the 
Goodwin  inclosure.  In  August,  1005,  the 
plaintiff,  desiring  to  build  an  addition  to  his 
residence  on  lot  7,  tore  down  a  part  of  the 
dividing  fence,  and  built  a  foundation  wall 
on  this  strip  south  of  where  the  said  fence 
stood.  Thereupon  the  defendants  Goodwin, 
by  and  through  their  tenant,  Owens,  insti- 
tuted a  forcible  entry  and  detainer  case 
against  the  plaintiff,  and  Judgment  was  ren- 
dered in  Owens'  favor  against  plaintiff  and 
his  wife  on  the  29th  of  August,  1905,  for  the 
possession  of  this'strlp  and  one  cent  damages. 
On  August  31,  1905,  and  before  the  com- 
mencement of  this  action,  the  plaintiff  George 
S.  Hayden,  the  defendant  in  said  forcible  en- 
try case,  paid  in  full  the  Judgment  for  dam- 
ages and  all  the  costs  taxed  in  the  said  case, 
and  the  Justice's  docket  of  that  date  contains 
this  entry:  "Constaule  Chaney  reports  this 
case  satisfied  and  all  costs  paid."  And  the 
itemized  costs  upon  the  Justice's  docket  were 
nil  marked  paid.  The  testimony  further 
shows  that  on  that  date  the  plaintiff  herein 
went  to  the  laud  in  controversy  and  called 
out  James  A.  Owens,  the  plaintiff  in  said 
forcible  entry  case  and  tenant  of  Carrie  E. 
Good^vin  of  her  said  lot  8,  and  told  him  that 
he  had  now  paid  the  damages,  and  said  to 
him,  "I  am  now  off  of  the  ground."  The 
testimony  further  shows  that  Immediately 
afterwards  Owens  had  the  grass  cut  on  this 
disputed  piece  of  ground,  borrowing  plain- 
tiff's mower  to  do  It  The  testimony  also 
shows  there  was  a  grapevine  on  this  strip, 
and  Mr.  Owens  gathered  grapes  from  it. 

1.  The  circuit  court  having  sustained  the 
demurrer  to  the  testimony   on  the  ground 


that  the  evidence  did  not  establish  that  the 
defendants  were  in  possession  of  this  disput- 
ed strip  of  land  on  the  day  of  the  commence- 
ment of  this  action  in  ejectment,  the  first 
question  Is  as  to  the  propriety  of  that  action 
by  the  court  Of  course,  the  action  in  eject- 
ment cannot  be  maintained  against  a  defend- 
ant unless  he  is  in  the  actual  possession  of 
the  laud  In  dispute  at  the  commencement  of 
the  action.  Sections  3056,  3060,  Rev.  St. 
1899  (Ann.  St  190C,  pp.  1756,  1759);  Llewel- 
lyn V.  Llewellyn,  201  Mo.,  loc.  clt  306,  307, 100 
S.  W.  40.  Plaintiff  does  not  controvert  this 
settled  principle  of  law  in  this  state.  That 
this  strip  of  land  was  within  the  inclosure 
of  the  defendants  prior  and  up  to  August  7. 
19(B,  when  the  plaintiff  entered  for  the  pur- 
pose of  building  his  foundation  for  his  ad- 
dition to  his  residence,  is  conceded  on  all 
hands.  The  record  of  the  action  for  forcible 
entry  by  Owens  against  the  plaintiff  con- 
clusively established  that  plaintiff  took  actu- 
al possession  of  this  strip  for  the  purpose  of 
making  said  improvement  without  having 
first  resorted  to  any  legal  process  to  obtain 
the  actual  possession,  and  he  was  convict- 
ed of  a  forcible  and  unlawful  eirtry  on  August 
29,  1905.  Thereupon,  on  August  31st  the 
plaintiff  herein  sought  out  the  constable  and 
obtained  from  him  a  full  statement  of  all 
the  costs  and  damages  which  had  accrued  in 
said  action  and  paid  the  same  in  full,  and 
this  satisfaction  was  entered  on  ttiat  date 
on  the  Justice's  docket  In  addition  to  this, 
the  plaintiff  at  once  on  the  same  day  re- 
paired to  the  premises  in  dispute,  and,  call- 
ing upon  Mr.  Owens,  the  tenant  in  posses- 
sion of  said  lot  8,  notified  him  that  he  had 
paid  to  the  constable  all  the  damages  and 
costs,  and  said  to  him,  "I  am  now  off  of  the 
ground."  And  thereafter,  within  a  few  days. 
at  least  the  evidence  shows  that  Owens  cut 
the  grass  upon  this  disputed  strip  and  gath- 
ered the  grapes  from  a  vine  growing  there- 
on. But  the  defendants  say  that  this  did  not ' 
constitute  a  sufficient  turning  over  and  re- 
delivery of  possession  to  them.  For  that 
they  say,  afterwards,  on  the  20th  or  30th  of 
September,  at  the  instance  of  the  attorney 
for  Owens,  the  Justice  issued  a  writ  of  resti- 
tution in  the  aforesaid  forcible  entry  case, 
and  that  plaintiff  is  estopped  by  reason,  as 
they  say,  of  having  introduced  the  record 
of  the  issuance  of  this  writ  of  restitution 
after  the  commencement  of  this  action  in 
ejectment,  showing  that  the  possession  had 
not  up  to  that  time  been  redelivered  to  them. 
Inasmuch  as  only  so  much  of  the  division 
fence  was  taken  down  as  was  necessary  to 
enable  plaintiff  to  lay  his  foundation  for  the 
addition  to  his  residence,  and  as  the  remain- 
der of  the  fence  stood  Just  as  it  did  before 
plaintiff  constructed  his  foundation  wall,  and 
as  he  had  paid  all  the  damages  and  costs 
and  bad  gone  in  person  and  notified  the  ten- 
ant In  possession  that  he  was  now  off  of  the 
premises,  and  the  undisputed  evidence  was 
that  the  tenant  immediately  resumed  ik>s- 
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session  and  cut  the  grass  and  gathered  the 
grapes  on  this  disputed  strip,  we  tbink  there 
was  ample  evidence  of  a  redelivery  of  the 
premises  to  the  defendants.  Nothing  more 
in  reason  could  have  been  demanded.  The 
law  never  exacts  an  unnecessary  thing.  Nor 
do  we  think  the  plalntUf  Is  estopped  by  what 
occurred  in  regard  to  the  Issuing  of  the  writ 
of  restitution.  The  issuing  of  that  writ  was 
the  act  of  the  defendants  themselves,  and 
at  the  time  it  was  issued  the  possession  Iiad 
already  been  redelivered.  Nor  does  the  rec- 
ord put  the  plaintiff  in  the  attitude  of  main- 
taining contradictory  position  in  this  respect. 
The  colloquy  which  occurred  between  counsel 
and  the  court  at  the  time  this  writ  of  resti- 
tution was  brought  to  its  attention  was  as 
follows:  Mr.  Rogers,  the  Justice,  was  re- 
called in  order  that  he  might 'correct  a  state- 
ment which  he  had  made  in  answer  to  coun- 
sel for  the  defendants,  when  be  was  on  the 
stand,  that  he  had  issued  the  writ  of  resti- 
tution on  Septemt>er  80th,  and  be  stated  that 
it  must  have  been  issued  on  the  25th.  There- 
upon counsel  for  the  defendants  said:  "If 
the  other  side  do  not  wish  to  offer  this  writ 
In  evidence,  we  will  offer  it  in  evidence.  The 
Court:  Of  course,  it  would  not  be  prop- 
er for  yon  to  introduce  It  at  this  time. 
Counsel  for  Plaintiff:  We  will  not  make  any 
objection  to  it."  Thereupon,  on  cross-esaml- 
natlon  by  counsel  for  the  defendants,  the  fol- 
lowing occurred:  "Q.  Judge  Rogers,  this  is 
the  writ  that  you  Issued?  Ans.  Tes,  sir.  Q. 
In  the  case  of  Owens  v.  Haden,  and  It  is  re- 
turned by  the  constable?  Ans.  Tes,  sir,  with 
his  return  on  It  Counsel  for  Defendants: 
We  now  ask  the  stenographer  to  identify  it. 
(And  the  paper  was  marked  'Exhibit  B.') 
Counsel  for  Plaintiff:  We  have  no  objection 
to  his  offering  it;  we  will  offer  it  In  evi- 
dence ourselves.  Counsel  for  Defendants: 
Do  you  want  it  read  now?  Counsel  for 
Plaintiff:  We  do  not  care  about  reading  it 
now;  it  can  be  considered  In  evidence.  By 
the  Court:  Ton,  gentlemen,  do  not  insist 
upon  this  being  read  now?  Counsel  for  De- 
fendants:  No,  sir." 

When  the  Justice  was  being  examined  prior 
to  this,  after  the  defendants  bad  shown  the 
Issuance  of  this  writ,  and  the  date  of  its  Is- 
suance at  the  instance  of  the  attorneys  for 
the  defendants,  and  the  return  upon  the  writ, 
the  court  said :  "Why  not  introduce  the  orig- 
inal paper?"  Whereupon  counsel  for  the  de- 
fendants said :  "It  will  be  here  in  a  moment" 
Thus  it  appeared  that,  without  objection  on 
the  part  of  the  plaintiff,  the  defendants  them- 
selves had  already  proved  the  Issuance  of 
this  writ  of  restitution  and  Its  service  and 
return,  and  the  fact  was  fully  established  be- 
fore the  colloquy  above  recited.  To  now  hold 
that  the  plaintiff  was  conclusively  estopped 
by  what  occurred  when  the  defendants  of- 
fered to  introduce  the  writ  Itself,  would,  we 
think,  be  utterly  unreasonable.     We  think 


It  was  perfectly  competent  for  the  plaintiff 
herein,  the  defendant  in  a  forcible  entry  and 
detainer  case,  to  show  as  a  matter  of  fact 
that,  without  waiting  to  be  ousted  of  the  for- 
cible possession  by  a  writ  of  restitution,  he 
had,  in  obedience  to  the  Judgment  of  the  court, 
turned  back  the  possession  to  the  defendants, 
and  the  subsequent  issue  of  the  writ  at  the 
instance  of  the  defendants  could  not  and  did 
not  In  any  manner  change  the  effect  of  the 
actual  redelivery  of  the  premises  to  the  de- 
fendants. And  we  think  that  the  learned  cir- 
cuit court  erred  in  holding  It  did. 

Under  this  ruling  the  defendants  are  plac- 
ed in  the  position  of  being  in  actual  i>os8es- 
slon  of  this  strip,  enjoying  all  the  rights  and 
privileges  belonging  thereto,  but  not  suffi- 
ciently in  possession  to  enable  the  plaintiff 
'to  maintain  his  action  for  possession.  We 
think  that  the  issuing  of  a  writ  of  restitu- 
tion at  the  time  and  under  the  circumstances 
was  wholly  nugatory  and  unnecessary.  The 
defendants  offered  no  evidence,  of  coarse,  to 
sustain  their  plea  of  the  statute  of  limita- 
tion, having  obtained  a  ruling  In  their  favor 
that  the  plaintiff  could  not  maintain  his  ac- 
tion on  the  ground  that  they  were  not  In  pos- 
session, and,  of  course,  It  would  be  unfair 
to  construe  the  record  as  holding  that  the 
court  passed  upon  that  question  at  all. 

For  the  reasons  assigned,  the  Judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
remanded  In  order  that  the  question  of  ad- 
verse possession  may  be  tried,  If  defendants 
desire  to  be  heard  on  that  issue. 

BURGESS  and  FOX,  JJ.,  concur. 


STATE  ex  rel.  CARTER  et  al.  v.  BOLLIN- 
GER et  al.,  Justices  of  County  Court 
(Supreme  C!ourt  of  Missouri..   April  13,  1909.) 

1.  Counties  (!  113*)— Authobitt  of  Codrtt 
CouBT  —  Refaib    and     Ikfbovbmemt    or 

COUBTHOUSE. 

Under  Rev.  St.  1899,  S  6736  (Ann.  St 
1906,  p.  3322),  providing  that  the  county  court 
shall  have  the  power  to  alter  or  build  any  coun- 
ty buildings  as  circumstances  may  require  and 
the  funds  of  the  county  may  admit,  the  county 
court  has  authority  to  construct  vaults  in  the 
courthouse  and  establish  a  fund  for  the  pay- 
ment of  the  necessary  expense,  where  the  county 
has  sufficient  funds  with  which  to  pay  for  the 
improvement. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Cent  Dig.  S  176;   Dec.  Dig.  i  113.*] 

2.  PBOHIBITTON       (5      6»)   —   PBOCEEniWOS      OF 

County  Coubt. 

Where  a  county  court  proceeds  under  Rev. 
St  1899,  i  6736  (Ann.  St  1906,  p.  3322),  to 
improve  county  buildings,  to  construct  vaults 
for  the  courthouse,  and  to  establish  a  fund  for 
the  payment  of  the  expense,  prohibition  will  not 
lie  to  restrain  its  action,  although  it  has  neg- 
lected to  proceed  under  Rev.  St.  1899,  {  9283 
(Ann.  St  1906,  p.  4264),  by  apportioning  the 
revenue  to  certain  purposes  speafied  in  such 
section,  and  the  money  set  apart  in  the  fund 
for  the  payment  of  the  vaults  was  obtained  by 
failure  to  apportion  the  county  revenue,  as  the 
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performance  of  a  duty  cannot  be  secured  by 
Buch  writ. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  DiB.  {  18;   Dec.  Dig.  f  6.*] 

S.  Mandaitdb  (§  !•)— Acts  of  Public  Otfi- 

CKRS. 

Mandamus  lies  to  compel  action  on  the  part 
of  a  public  officer  in  a  matter  within  bia  juris- 
diction. 

[E>1.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  1 ;   Dec.  Dig.  g  1.*] 

In  Banc.  Petition  by  the  State,  on  the 
relation  of  A.  H.  Carter  and  others,  for  a 
writ  of  prohibition  to  D.  C.  Bollinger  and 
others,  JuBtlces  of  the  County  Coart  Writ 
denied. 

This  Ifl  an  original  proceeding  Instituted 
In  this  court  by  relators,  seeking  to  prohibit 
respondents,  as  ]u(^e8  of  the  county  court 
of  Stoddard  county,  from  building  a  vault 
and  repairing  the  courtj^ouse  of  said  county. 

The  petition  upon  which  the  provisional 
writ  of  prohibition  was  Issued,  omitting  for- 
mal parts,  Is  as  follows: 

"Now,  this  day,  comes  A.  H.  Carter,  J.  N. 
Miller,  Samuel  Ulen,  A.  Morgan,  S.  N.  Jef- 
fers,  J.  H.  Cununlngs,  El  0-  Mobrstadt,  C. 
O.  Biggs,  R.  L.  Ladd,  and  Lee  Williams, 
and  respectfully  represent  to  this  honorable 
court  that  they  are  solvent,  resident  taxpay- 
ers of  Stoddard  county.  Mo.,  and  bring  this 
proceeding  on  behalf  of  themselves  and  on 
the  behalf  of  all  other  taxpayers  similarly 
situated;  that  respondent  D.  C.  Bollinger  is 
now,  and  was  at  all  times  herein  mentioned, 
presiding  Justice  of  the  county  court  of  said 
Stoddard  county,  duly  elected  and  qualified; 
that  John  H.  Harper  and  T.  W.  Boyd  are 
now  and  were  at  all  times  referred  to  herein 
associate  Justices  of  said  county  court  of 
Stoddard  county.  Mo.,  duly  elected,  qualified, 
and  acting  as  such;  that  under  and  by  virtue 
of  section  0283,  Rev.  St.  1899  (Ann.  St.  1906, 
p.  4264),  of  the  state  of  Missouri,  It  became 
and  was  the  duty  of  respondents  herein,  as 
said  county  court,  at  its  May  term,  1907,  to 
appropriate,  apportion,  and  subdivide  all  the 
revenue  collected  and  to  be  collected,  receiv- 
ed and  to  be  received,  for  county  purposes 
In  the  following  order:  (1)  A  sum  sufficient 
for  the  payment  of  all  the  necessary  expen- 
ses that  may  be  Incurred  for  the  care  of 
paupers  and  Insane  persons  of  such  county. 
(2)  A  sum  sufficient  for  the  payment  of  all 
necessary  expenses  for  the  building  of  bridg- 
es and  repairing  of  roads,  including  the  pay 
of  road  overseers  of  such  county.  (3)  A  sum 
sufficient  for  the  payment  of  the  salary  of 
all  county  officers,  where  the  same  Is  by  law 
made  payable  out  of  the  ordinary  revenues 
of  the  county.  (4)  A  sum  sufficient  for  the 
payment  of  the  fees  of  grand  and  petit  Ju- 
rors, Judges  and  clerks  of  elections,  and  fees 
of  witnesses  for  the  grand  Jury  of  the  coun- 
ty. (5)  A  sum  sufficient  for  the  payment  of 
the  other  ordinary  current  expenses  of  the 


county  not  hereinbefore  specially  provided 
for,  which  shall  be  known  and  designated  as 
the  'Contingent  Fimd'  of  such  county,  which 
last  sum  shall  in  no  case  exceed  one-fifth  of 
the  total  revenue  of  such  county  for  county 
purposes  for  any  one  year. 

"That,  In  violation  of  their  duty  as  pre- 
scribed by  said  section  0283,  respondents, 
constituting  the  county  court  aforesaid,  did 
not  at  the  May  term,  1907,  of  said  court,  or 
at  any  other  time  during  said  year  1907,  ap- 
propriate, apportion,  and  subdivide  the  rev- 
enues of  said  Stoddard  county  as  required  by 
said  section;  and  your  petitioners  further 
represent  that  said  Stoddard  county  has  not 
adopted  and  is  not  now  under  township  or- 
ganization. Your  petitioners  further  repre- 
sent that  on  the  9th  day  of  October,  190Y, 
respondents  herein,  in  violation  of  their  du- 
ties as  Justices  of  the  county  court,  by  order 
of  record,  a  copy  of  which  duly  certified  un- 
der the  seal  of  said  court,  is  hereto  attach- 
ed. Illegally,  unlawfully,  and  without  Juris- 
diction so  to  do,  ordered  and  directed  the 
.treasurer  of  said  Stoddard  county  to  keep,  in 
connection  with  the  county  treasurer,  a  spe- 
cial fund  In  the  sum  of  $8,189.38,  which  said 
last-mentioned  sum  Is  and  was  a  part  of  the 
general  revenue  fund  of  said  Stoddard  coun- 
ty, and  the  said  sum  has  been  by  the  said 
order,  of  date  October  9,  1907,  unlawfully 
diverted  and  withdrawn  from  the  funds  of 
said  Stoddard  county  and  made  to  constitute 
a  fimd  unknown  to  the  law;  that  the  pur- 
pose and  Intent  of  respondents  In  diverting 
the  fund  above  mentioned  from  the  general 
revenue  fund  of  said  county  and  creating 
a  special  and  unlawful  fund  was  to  provide 
and  accumulate  money  In  said  fund  for  the 
improvement  of  and  erection  of  additions 
to  the  courthouse  of  said  Stoddard  county, 
and  not  for  repairs  incident  to  the  mainte- 
nance and  use  of  said  courthouse,  as  will 
more  fully  appear  by  the  order  made  by 
said  court  on  October  15,  1907,  a  copy  of 
which,  duly  exemplified  under  the  seal  ot 
said  county  court,  is  hereto  attached,  also 
by  another  order  of  said  county  court,  dated 
the  18th  day  of  December,  1907,  an  exempli- 
fied copy  of  which,  under  the  seal  of  said 
court.  Is  herewith  annexed. 

"Your  petitioners  also  represent  to  this 
honorable  court  that  until  respondents  at  Its 
May  term,  1907,  or  at  some  other  date,  met 
and  apportioned  the  revenue  of  said  county. 
In  accordance  with  the  provisions  of  said 
section  0283,  they  were  without  power.  Juris- 
diction, or  authority  to  apportion  said  rev- 
enues In  any  manner  or  to  any  purpose  what- 
soever; and  especially  your  petitioners  rep- 
resent that  respondents,  having  failed  and 
refused  at  any  and  all  times  during  the  year 
1007  to  apportion  the  revenues  of  said  county 
as  required  and  commanded  by  section  9283, 
are  and  were  without  authority  and  Jurlsdlc- 
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tlon  to  apportion  and  set  aside  during  said 
year  tbe  said  unlawful  fund  taken  from  the 
unapportloned  and  undivided  revenues  of 
said  county. 

"Tour  petitioners  also  state  that  there  ts 
now  on  band  to  tbe  credit  of  said  Stoddard 
county  with  tbe  treasurer  thereof  a  large 
sum  of  money  belonging  to  the  revenue  of 
said  county,  which  fund  it  will  be  tbe  duty 
of  respondents  at  the  May  term,  1908,  of  the 
county  court  of  said  county,  to  apportion  and 
subdivide  in  accordance  with  said  section 
92S3;  and  until  May  term.  1908,  respond- 
ents are  without  authority  and  Jurisdiction 
to  apportion  and  subdivide  in  any  manner 
whatsoever,  and  said  sum  now  on  band  has 
not  been  heretofore'  apportioned  or  subdi- 
vided by  order  of  tbe  county  court  of  Stoddard 
county  by  virtue  of  tbe  authority  contained 
In  said  section  8283;  but  petitioners  herein 
charge  the  fact  to  be  that  respondents  are 
now  preparing  and  are  about  to  divert  and 
apportion  said  sum  now  on  band  and  thereby 
augment  tbe  unlawful  fund  heretofore  creat- 
ed by  respondents,  known  upon  their  records 
as  tbe  'Vault  Fund';  that  respondents  threat- 
en and  are  about  to,  on  the  Tth  day  of  Feb- 
ruary, 1008,  contract,  on  tbe  part  of  said 
Stoddard  county,  large  debts  for  tbe  Improve- 
ment and  building  of  additions  to  the  court- 
house of  said  Stoddard  county  in  manner  and 
form  unwarranted  by  law,  and  to  provide 
for  the  payment  of  said  unlawful  debt  about 
to  be  contracted,  on  the  date  last  mention- 
ed, respondents  herein  Intepd  and  threaten 
on  or  before  the  said  Tth  day  of  F"ebruary, 
1908,  to  unlawfully  divert  and  set  aside  to  tbe 
credit  of  said  yault  fund  tbe  large  sum  of 
money  now  In  the  treasury  of  said  county, 
unapportloned  and  not  subdivided  as  the  law 
directs,  and  which  cannot  be  apportioned 
and  subdivided  until  the  May  term,  1908,  of 
said  Stoddard  county,  all  of  wblcb  petition- 
ers say  respondents  have  no  authority  or 
jurisdiction  to  do. 

"Your  petitioners  further  say  that  respond- 
ents threaten  and  are  about  to  expend  tbe 
said  sum  of  $8,189.38,  belonging  to  the  gen- 
eral revenue  fund  of  said  county  and  hereto- 
fore unlawfully  diverted  therefrom,  in  dis- 
charge of  debts  about  to  be  created  illegal- 
ly and  without  authority  and  for  the. purpose 
of  building  additions  to  said  Stoddard  coun- 
ty courthouse;  that  none  of  the  funds  above 
mentioned  as  unlawfully  set  aside  by  re- 
spondents, or  about  to  be  set  aside  by  re- 
spondents, belong  to  other  than  the  revenue 
of  said  Stoddard  county,  which  the  county 
court  thereof  is  required  to  apportion  and 
8ut>dlvlde  in  accordance  with  the  provisions 
of  said  section  9283. 

"That  respondents,  constituting  said  county 
court,  failed  and  refused  at  tbe  May  term, 
1907,  of  said  court,  or  at  any  other  date  dur- 
ing the  year  last  named,  to  subdivide  the  rev- 
enues of  said  county  as  required  by  law,  that 
they  might  thereby,  when  by  them  deemed 


proper,  by  order  of  record,  divert  the  same 
and  create  thereby  an  illegal  fund  known  by 
the  records  of  said  county  court  as  the  'Vault 
Fund' ;  that  said  fund  now  on  band  is  now 
about  to  be  set  aside,  as  above  mentioned, 
into  said  vault  fund  In  order  that  the  debt 
about  to  be  entered  Into  on  the  Tth  day  of 
February,  1908,  may  be  therewith  paid  off 
and  discharged;  that  as  a  consequence  of 
said  failure  and  refusal  to  respondents  as  tbe 
county  court  of  said  county  to  apportion  and 
subdivide  at  Its  May  term,  1907,  the  county 
revenues  as  required  by  law,  said  Stoddard 
county  is  without  a  road  and  bridge  fund  or 
any  other  fund  required  by  said  section  9283 : 
and  If  the  respondents  are  permitted  to  di- 
vert and  place  the  sum  now  on  hand  for 
county  purposes,  as  said  respondents  intend 
and  threaten  to  do,  then,  at  the  May  term, 
1008,  of  said  court,  there  will  be  no  fund  to 
subdivide  and  apportion  on  as  required  by 
law,  and  the  taxpayers  of  said  Stoddard 
county  will  again  be  deprived  of  the  said 
funds,  as  by  said  section  9283  required. 

"Tour  petitioners  say  that  respondents  are 
attempting  to  exceed  their  Jurisdiction  In  the 
manner  above  mentioned;  that  respondents 
are  now  about  to  contract  for  the  building  of 
additions  to  the  courthouse  of  said  Stoddard 
county  in  a  manner  not  warranted  by  law. 
and  that  respondents  herein  are  without  Jur- 
isdiction to  divert  and  set  aside  the  revenues 
of  the  county,  except  as  prescribed  by  section 
9283;  that  said  revenues  may  be  applied  to 
the  payment  of  a  debt  unlawfully  contracted, 
in  consequence  of  which  the  funds  created  by 
statute  will  not  exist,  and  the  necessary  ex- 
penses of  said  Stoddard  county  will  not  be 
paid. 

"That  the  said  sum  of  S8,189.38  exceeds 
one-flftb  of  tbe  entire  revenue  of  said  Stod- 
dard county  for  the  year  190T,  and  the 
amount  now  threatened  to  be  diverted  and 
kept  with  said  above-mentioned  fund  exceeds 
one-flftb  of  the  entire  levy  for  county  pur- 
poses for  the  year  1908.  Tour  petitioners 
charge  that  respondents  herein  propose  on 
the  Tth  day  of  February,  1908,  to  award  a 
contract  for  tbe  building  and  completion  of 
the  courthouse  of  said  Stoddard  county,  and 
the  only  funds  on  hand  to  pay  for  the  same 
are  the  funds  required  to  be  apportioned  by 
section  9283,  and  that  the  voters  of  said 
Stoddard  county  have  never,  by  their  vote 
held  as  required  by  law,  provided  any  other 
fund  with  which  to  pay  for  said  contemplated 
building  and  completion,  all  of  which  will  ap- 
pear to  be  the  record  of  said  county  conrt, 
duly  certified  and  annexed  hereto.  Tour  pe- 
titioners say  that  all  the  funds  diverted  and 
about  to  be  diverted,  and  all  the  funds  about 
to  be  used  and  expended,  in  improving  and 
building  additions  to  said  courthouse,  are  the 
funds  required  to  l>e  apportioned  by  said  sec- 
tion 9283. 

"Petitioners  further  say  that  Honorable  J. 
L.  Fort,  Judge  of  the  Twenty-Second  Judicial 
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circuit.  Is  one  of  the  commissioners  appoint- 
ed by  respondents  to  carry  out  said  -work, 
and  Is  therefore  Interested  in  the  proceeding. 

"Wherefore,  your  petitioners  pray  to  be  re- 
lieved that  they  may  have  the  state  writ  of 
prohibition  directed  to  D.  C.  Bollinger,  John 
H.  Harper,  and  T.  W.  Boyd,  composing  the 
county  court  of  Stoddard  county,  to  prohibit 
them  from  pursuing  and  following  the  order 
diverting  the  said  $3,189.38  aforesaid,  from 
diverting  or  setting  aside  any  of  the  funds 
belonging  to  the  general  revenue  fund  of  said 
county  for  the  purpose  of  Improving,  altering, 
or  building  additions  to  said  courthouse,  and 
from  contracting  for  said  Improvement,  al- 
terations, and  additions  to  be  paid  out  of  the 
general  revenue  fund  of  said  Stoddard 
county." 

The  return  was  as  follows: 

"The  respondents,  D.  C.  Bollinger,  presid- 
ing Justice,  and  John  H.  Harper  and  T.  W. 
Boyd,  associate  Justices,  of  the  county  court 
of  Stoddard  county,  Mo.,  In  obedience  to  the 
writ  Issued  by  this  court  In  this  cause,  re- 
serving to  themselves  all  manner  of  benefit 
and  advantage  by  exception,  which  can  or 
may  be  had  or  taken  to  the  many  errors,  un- 
certainties, and  other  Imperfections  In  the 
petition  for  prohibition  filed  herein  by  re- 
lators contained,  for  their  return  to  said  writ 
and  answer  to  said  petition,  say: 

"(1)  That  it  Is  true,  as  by  relators  alleged, 
that  the  county  court,  of  which  these  re- 
spondents are  Justices,  did  not  at  the  May 
term,  1907,  of  said  court  apportion  or  suBdl- 
vlde  the  revenues  of  said  county  as  said  court 
might  have  done  under  section  9283,  Rev.  St 
Mo.  1899.  These  respondents  did  not  con- 
strue said  section  of  the  statute  as  manda- 
tory, and  their  omission  to  make  the  appor- 
tionment or  subdivision  of  the  revenues  of 
the  county  to  the  several  funds  therein  nam- 
ed was  not  for  the  purpose  of  avoiding  any 
obligations  of  the  county  or  for  the  purpose 
of  diverting  or  authorizing  the  diversion  of 
said  revenues  to  unlawful  purposes,  but  they 
regarded  said  section  of  the  statute  as  di- 
rectory, and,  as  no  apportionment  or  subdivi- 
sion had  ever  been  made  by  the  county  court 
of  said  county  In  any  previous  year,  they 
made  no  such  order. 

"(2)  These  respondents  aver,  however,  that 
the  object  of  the  statute  In  authorizing  and 
empowering  the  county  court  to  appropriate, 
apportion,  or  subdivide  the  revenues  is  to 
provide  for  the  payment  of  the  obligations  of 
the  county  for  the  year  In  which  they  accrue, 
and  to  prevent  the  revenues  from  being 
drawn  from  the  treasury  of 'such  county,  ex- 
cept by  warrants  on  the  respective  funds  so 
set  apart  The  statute  does  not  contemplate 
that  the  aggregate  amount  which  the  court 
may  set  aside  to  meet  the  obligations  men- 
tioned In  section  9283,  Rev.  St  1899,  shall 
include  all  the  revenues  of  the  county,  what- 
ever the  amount  may  be,  but  only  *a  sum 
sufficient  for  the  payment'  of  the  Indebted- 
ness In  each  subdivision  of  the  section  named. 


"(8)  Further  answering,  these  respondents 
represent  that  the  said  county  of  Stoddard 
has  paid  and  discharged  its  indebtedness  and 
liabilities  on  the  accounts  following  for  the 
year  1907  and  for  all  prior  years:  First  all 
expenses  for  the  care  of  paupers  and  Insane 
persons  of  said  county ;  second,  all  expenses 
for  the  building  of  bridges  and  repairing 
roads.  Including  the  pay  of  road  overseers 
of  said  county;  third,  the  payment  of  all 
salaries  of  county  officials  of  said  county; 
fourth,  the  payment  of  all  fees  of  grand  and 
petit  Jurors,  Judges  and  clerks  of  elections, 
and  fees  of  witnesses  for  the  grand  Jury  of 
said  county;  fifth,  the  payment  of  all  other 
ordinary  current  expenses  of  said  county  of 
every  kind  and  character  not  hereinbefore 
specially  named — as  shown  by  the  certificates 
of  the  county  clerk  and  county  treasurer  of 
said  county  of  Stoddard  on  the  24th  day  of 
February,  1908,  herewith  filed. 

"(4)  Respondents  admit  that,  as  Justices  of 
said  county  court,  on  the  9th  of  October, 
1907,  they  made  the  order,  a  copy  of  which 
Is  attached  to  the  petition  herein,  directing 
the  treasurer  of  the  county  .to  transfer  from 
the  general  fund  to  what  is  designated  as  the 
'Vault  Fund,'  the  sum  of  $8,189.38,  to  be  used 
for  the  construction  of  vaults  and  otherwise 
repairing  and  Improving  the  courthouse,  and 
they  also  admit  that  to  carry  out  that  pur- 
pose they  made  the  orders  of  October  15, 
1907,  and  December  18,  1907,  exemplified 
copies  of  which  are  filed  with  the  petition. 
They  then  believed,  as  they  do  now,  that  It 
was  within  the  power  and  that  It  was  the 
duty  of  the  court,  acting  under  section  6736,. 
Rev.  St  Mo.  1899  (Ann.  St.  1906,  p.  3322). 
to  cause  to  be  made  and  constructed  suitable 
vaults  for  the  protection  of  the  records  of 
said  county,  and  to  make  the  repairs  of  and 
extensions  to  the  courthouse  In  said  orders 
named,  when,  as  was  the  case  at  the  date  of 
said  orders,  all  the  debts  of  said  county  had 
been  paid  and  there  was.  In  addition  to  said 
$8,189.38,  a  large  sum  of  money  sufficient  to 
meet  all  current  obligations  of  said  county, 
belonging  to  the  general  revenue  fund  of  the 
county,  in  Its  treasury;  and  respondents  al- 
lege that  there  Is  now  In  said  treasury,  be- 
longing to  said  county,  free  from  all  claims 
and  demands  whatsoever  against  said  county 
and  not  needed  for  the  payment  of  expenses 
of  said  county  for  the  year  1908,  $22,500.04, 
as  shown  by  the  said  certificates  of  the  coun- 
ty clerk  and  county  treasurer  of  said  Stod- 
dard county,  dated  February  24,  1908;  that 
no  part  of  said  $8,189.38  Is  or  will  be  need- 
ed to  meet  any  obligations  of  said  county 
which  have  accrued  or  may  accrue  during  the 
year  1908 ;  that  the  current  revenues  of  said 
county  collected  and  to  be  collected  will  be 
adequate  to  pay  all  of  the  Indebtedness  of 
the  county  for  the  purposes  named  In  said 
section  9283,  Rev.  St  1899,  for  said  year. 

"Respondents  further  state  that  In  addi- 
tion  to  said  $22,500.04  In  the  treasury  of 
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said  county  on  the  12th  day  of  February,  | 
last,  a  sum  exceeding  $2,000  due  said  county 
for  the  insurance  tax  of  1007  has  been  paid 
Into  its  treasury,  and  that  there  will  be  paid 
into  the  treasury  of  said  county  during  the 
fiscal  year  the  further  sum  of  $2,000  for 
the  insurance  tax  of  1908,  both  of  which 
sums  were  appropriated  to  said  county  by  act 
of  the  Legislature,  approved  May  13,  1907 
(Laws  Mo.  1907,  p.  11,  {  46).  No  part  of  this 
amount  is  credited  to  the  general  revenue 
fund  of  the  county  In  the  certificates  of  said 
treasurer  and  county  clerk,  before  referred 
to,  for  the'  reason  that  the  amounts  due  to 
the  incorporated  towns  of  said  county  have 
not  been  apportioned  to  them  as  the  law  re- 
quires. Respondents  aver  that,  after  the 
apportionment  of  said  $4,000  shall  have  been 
made  to  said  Incorporated  towns  of  the 
amounts  due  them,  there  will  remain  in  the 
treasury  of  said  county  of  Stoddard  of  said 
$4,000  insurance  tax  for  the  years  1907  and 
1908,  as  a  part  of  the  general  fund  of  said 
county,  at  least  $8,200,  no  part  of  which 
latter  sum  will  be  needed  for  the  payment  of 
the  expenses  of  the  county. 

"(5)  These  respondents,  further  answering, 
deny  that  they  are  preparing  or  are  about  to 
apportion  any  part  of  the  revenues  of  said 
county,  or  to  use  or  permit  to  be  used  any 
part  of  such  revenues  of  said  county,  except 
the  sum  of  $8,189.38,  for  the  making  of  the 
vaults  and  the  Improvements  as  before  stat- 
ed. They  state  that  it  is  not  their  purpose 
to  set  apart  or  appropriate  any  more  than 
the  said  sum  of  $8,189.38  for  the  Improve- 
■  ments  mentioned.  If,  however,  it  becomes 
necessary  to  expend  more  than  that  sum, 
and  the  funds  of  the  said  county  admit,  then 
they  will,  as  they  may  lawfully  do,  make 
the  necessary  appropriation  for  such  im- 
provements. 

"These  respondents  deny  that  they  threat- 
en, intend,  or  that  they  will  make  any  con- 
tract or  contracts  with  respect  to  the  con- 
struction of  said  vaults,  or  the  Improvements 
of  said  courthouse,  which  will  constitute  a 
debt  or  debts  against  said  Stoddard  county 
'not  warranted  by  law,  and  they  deny  that 
any  contract  will  be  made  by  said  county 
court  which  will  exceed  the  powers  of  said 
court  to  make,  or  which  will  in  any  way  in- 
terfere with  the  payment  of  the  items  of 
expenditures  mentioned  In  said  section  9283, 
or  with  any  other  lawful  obligation  of  the 
county. 

"(6)  These  respondents  aver,  as  in  sub- 
stance they  liave  heretofore  averred,  that 
said  county  court  was  not  compelled  to  make 
the  apportionment  mentioned  in  said  section 
9283,  Rev.  St  1899,  and  they  deny  that  it 
will  be  the  duty  of  the  county  court  In  May, 
1908,  to  make  such  apportionment,  and  they 
further  aver  that  no  necessity  exists  or  will 
exist  for  the  use  of  any  part  of  said  $8,189.- 
38  to  meet  any  of  the  obligations  of  said 
county  for  the  year  1908. 


"Wherefore  respondents  say  that  petition- 
ers ought  not  to  be  permitted  to  have  or 
maintain  this  suit,  and  they  ask  that  the  writ 
of  prohibition  be  denied." 

The  reply  is  quite  lengthy,  and  put  in  1^ 
sue  some  of  the  statements  of  the  answer, 
which  required  the  taking  of  testimony  and 
a  finding  of  the  facts  of  the  case.  This  court, 
by  proper  order,  appointed  Mr.  Lew  R. 
Thomason,  of  Poplar  Bluft,  to  take  the  tes- 
timony and  make  a  finding  of  the  facts,  and 
to  report  the  same  to  the  court.  In  pursu- 
ance to  that  order,  Mr.  Thomason  heard  the 
evidence,  found  the  facts,  and  reported  them 
to  this  court 

Omitting  formal  parts,  this  report  is  as 
follows : 

"That  the  relators,  and  each  of  them,  are 
solvent,  resident  taxpaying  citizens  of  Stod- 
dard county,  Mo.;  that  the  respondents  arfe 
the  duly  elected,  qualified,  and  acting  Jus- 
tices of  the  county  court  of  Stoddard  county, 
Mo.,  and  as  such  constitute' the  county  court 
of  Stoddard  county.  Mo.;  that  the  respond- 
ents, as  such  court  as  aforesaid  (as  admitted 
by  their  answer  and  return  to  the  writ  here- 
in), did  not  appropriate,  apportion,  and  sub- 
divide all  the  revenues  collected  and  to  be 
collected,  and  moneys  received  and  to  be 
received,  for  county  purposes,  in  the  follow- 
ing order :  (1)  A  sum  sufllclent  for  the  pay- 
ment of  all  necessary  expenses  that  may  be 
incurred  for  the  care  of  paupers  and  Insane 
persons  of  said  county.  (2)  A  sum  sufficient 
for  the  payment  of  all  necessary  expenses 
for  the  bulldiug  of  bridges  and  repairing  of 
roads,  including  the  pay  of  road  overseers  of 
said  county.  (3)  A  sum  sufficient  for  the  pay- 
ment of  the  salary  of  all  county  officers, 
where  the  same  Is  by  law  made  payable  out 
of  the  ordinary  revenue  funds  of  the  coun- 
ty. (4)  A  sum  sufficient  for  the  payment  of 
the  fees  of  grand  and  petit  jurors,  Judges, 
and  clerks  of  elections,  and  fees  of  witnesses 
for  the  grand  Jury  of  the  county.  (5)  A  sum 
sufficient  for  the  other  ordinary  current  ex- 
penses of  the  county,  not  hereinbefore  spe- 
cially provided  for,  which  shall  be  known 
and  designated  as  the  'Contingent  Fund'  of 
such  county,  which  last  sum  shall  in  no 
case  exceed  one-fifth  of  the  total  revenue  of 
such  county  for  county  purposes  for  any  one 
year. 

"That  said  respondents,  Justices  of  the 
county  court  as  aforesaid,  on  the  9th  day  of 
October,  1907,  by  an  order  of  record,  did  or- 
der and  direct  the  treasurer  of  said  Stoddard 
county  to  transfer  from  the  general  revenue 
fund  of  said  Stoddard  county  to  what  was 
designated  the  'Vault  Fund'  the  sum  of 
eight  thousand  one  hundred  and  eighty-nine 
dollars  and  thirty-eight  cents  ($8. 189.38) ;  that 
said  sum  so  transferred  was  in  excess  of 
one-fifth  of  the  total  revenue  of  the  county 
for  the  year  1907,  which  was  the  sum  of 
twenty-nine  thousand  dollars  ($29,000) ;  but  I 
do  further  find  that  the  said  sum  so  trans- 
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ferred  as  aforesaid  was,  and  bad  accumulat- 
ed from,  the  excess  over  expenditures  of  the 
revenues  collected  from  and  after  the  year 
of  1903  to  the  year  1907,  Inclusive,  and  that 
the  said  sum  was  not  appropriated  from  the 
revenue  of  1907. 

"I  do  further  find  that  during  the  month 
of  September  or  October,  1907,  there  was  re- 
ceived by  the  county  of  Stoddard  for  what  Is 
commonly  luown  as  the  'War  Debt'  the  sum 
of  five  thousand  dollars  ($5,000)  for  the  use 
and  benefit  of  the  road  fund  of  said  county ; 
that  respondents,  as  Justices  of  the  county 
court  aforesaid,  to  reimburse  the  general  rev- 
enue fund  of  said  county  for  moneys  ad- 
vanced to  the  various  districts  in  said  coun- 
ty, transferred  out  Of  said  moneys  so  receiv- 
ed to  the  general  revenue  fund  of  the  coun- 
ty the  sum  of  twenty-five  hundred  dollars 
($2,500) ;  that  including  the  said  sum  of  twen- 
ty-five hundred  dollars  ($2,500)  so  transferred, 
together  with  the  sum  of  eight'  thousand  one 
hundred  eighty-nine  dollars  and  thirty-eight 
cents  ($8,189.38)  in  the  'Vault  Fund,'  there 
was  on  the  12th  day  of  February,  1908,  and 
at  the  time  of  the  suing  out  of  the  writ  by 
relators  herein.  In  the  hands  of  the  treasurer 
of  Stoddard  county,  the  sum  of  twenty-two 
thousand  five  hundred  dollars  ($22,500) ;  that 
said  county  is  not  indebted  In  any  sum  what- 
ever for  the  care  of  any  paupers  or  Insane 
persons  of  said  county,  and  Is  not  indebted 
in  any  sum  whatever  for  the  building  of 
bridges  and  repairing  of  roads,  including  the 
pay  of  road  overseers  of  said  county,  and  Is 
not  Indebted  In  any  sum  for  the  payment  of 
the  salary  of  any  county  officer  payable  out 
of  the  ordinary  revenue  fund  of  the  county, 
and  Is  not  indebted  for  the  fees  of  any  grand 
or  petit  jurors.  Judges,  or  clerks  of  election, 
or  the  fees  of  witnesses  for  the  grand  Jury 
of  said  county,  and  that  said  county  has 
no  Indebtedness  other  than  the  ordinary  cur- 
rent expenses. 

"I  do  further  find  that  respondents,  as  Jus- 
tices of  the  county  court  aforesaid,  by  order 
of  record,  dated  October  15,  1907,  did  ap- 
point James  L.  Fort,  James  B.  Buck,  and 
W.  J.  Ward  a  commission  to  confer  with  a 
competent  architect  to  ascertain  the  probable 
cost  of  constructing  suitable  vaults  for  the 
protection  of  the  records  of  said  county,  and 
to  obtain  plans  and  specifications  for  said 
Taults  and  such  rqxtlrs  of  the  courthouse  of 
said  county  as  may  be  made  necessary ;  that 
said  commission  did  obtain  the  services  of 
an  architect,  and  did  obtain  plans  and  speci- 
fications for  the  building  of  said  Tanit  or 
vaults  and  improvement  of  said  courthouse, 
and  did  recommend  to  respondents,  as  the 
justices  of  said  court,  that  said  courthouse 
be  Improved  In  accordance  therewith. 

"And  I  do  further  find  that  respondents, 
as  Justices  of  the  county  court  aforesaid,  did, 
by  order  of  record,  approve  and  adopt  said 
plans  and  specifications,  and  did  order  and 
direct  that  said  courthouse  be  Improved  and 
rq>alred  in  accordance  therewith,  and  did  or- 
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der  and  direct  the  clerk  of  the  county  court 
to  advertise  for  bids  upon  such  worlc. 

"I  do  further  find  that  the  cost  of  the  im- 
provements and  repairs  upon  said  court- 
house, according  to  the  plans  and  specifica- 
tions as  approved  and  adopted  by  respond- 
ents, win  amount  to  the  sum  of  from  eighteen 
to  twenty  thousand  dollars,  and  that  such 
Improvements  and  repairs  upon  said  court- 
house as  contemplated  by  respondents,  an- 
ticipating the  current  revenue  for  the  year 
1908,  may  be  made  without  Incurring  any  in- 
debtedness ui>on  the  part  of  said  county." 

Hunger  &  Larimore  and  H.  S.  Shaw,  for 
relators.  Ralph  Wammadc,  Martin  L.  CSar- 
dy,  and  N.  A.  Mozley,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  At  the  threshhold  of  this  case  we 
are  presented  with  the  Insistence  of  counsel 
for  respondents  that,  conceding  for  argu- 
ment's sake  relators  are  entitled  to  some  kind 
of  relief,  yet  prohibition  Is  not  the  proper 
remedy.  Section  6736,  Rev.  St  1899  (Ann.  St 
1906,  p.  3322),  reads  as  follows :  "The  coun- 
ty court  of  each  county  shall  have  the  power 
from  time  to  time  to  alter,  repair  or  buUd 
any  county  buildings,  which  have  been  or 
may  hereafter  be  erected,  as  circimistances 
may  require,  and  the  funds  of  the  county 
may  admit;  and  they  shall  moreover  take 
such  measures  as  shall  be  necessary  to  pre- 
serve all  buildings  and  property  of  their 
county  from  waste  or  damage."  Clearly  that 
section  of  the  statute  gives  the  county  court 
of  Stoddard  county  Jurisdiction  over  the  sub- 
ject-matters complained  of  In  the  petition; 
and  the  pleadings,  evidence,  and  report  of  the 
referee  filed  herein  disclose  the  fact  that  the 
county  has  sufficient  money  on  hand  with 
which  to  pay  for  the  proposed  improvements. 
That  being  true,  then  the  county  court  of 
that  county  was  acting  within  its  jurisdic- 
tion, and  prohibition  will  not  lie.  State  ex 
rel.  V.  Reynolds,  209  Mo.  161,  107  S.  W.  487, 
15  L.  R.  A.  (N.  S.)  963,  123  Am.  St  Rep.  468; 
State  ex  rd.  v.  Riley,  203  Mo.  175,  101  S. 
W.  567,  12  L.  R,  A.  (N.  8.)  900. 

In  answer  to  tliat  Insistence,  it  Is  sug- 
gested by  counsel>for  relators  that  the  sur- 
plus money  set  apart  by  respondents  with 
which  to  pay  for  said  Improvements  was 
obtained  by  their  neglect  and  refusal  to  obey 
section  9283,  Rev.  St  1899  (Ann.  St  1906, 
p.  4264),  which  made  It  their  duty  to  ap- 
propriate, apportion,  and  subdivide  all  of 
the  moneys  collected  and  to  be  collected,  re- 
ceived and  to  be  received,  for  county  pur- 
poses Into  five  different  funds  for  the  pur- 
poses In  said  section  stated.  Conceding  the 
position  of  counsel  for  relators  in  that  re- 
gard to  be  correct,  without  deciding  U,  yet  it 
must  also  be  conceded  that  prohibition  Is  not 
the  proper  remedy  by  wliich  the  Judges  of 
the  county  court  could  be  compelled  to  per- 
form their  duty  in  tliat  particular.  The  of- 
fice of  the  writ  of  prohibition  ia  to  prevent 
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action  on  tbe  part  of  an  officer  wben  be 
tbreatens  to  act  outside  of  or  beyond  bis 
Jurisdiction,  and  not  for  tbe  purpose  of  com- 
pelling action  upon  bis  part  wltbln  bis  Ju- 
risdiction. Tbe  performance  of  tbe  latter 
duty  Is  secured  by  a  writ  of  mandamus. 
State  ex  rel.  v.  Patterson,  207  Mo.  129,  105 
S.  W.  1048. 

We  are,  tberefore,  of  tbe  opinion  tbat  tbe 
permanent  writ  sbould  be  denied,  and  tbat 
respondeuts  should  be  discharged  from  tbe 
rule  heretofore  Issued.  It  Is  so  ordered.  All 
concur. 

LAMM,  J.,  concars  in  result,  and  puts  bis 
concurrence  on  the  ground  that  the  county 
court  in  tbe  matter  complained  of  was  act- 
ing as  an  administrative  body  mlnlsteriany, 
hence  writ  of  prohibition  would  not  ga 


PARTELLO  T.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
March  SO,  1909.) 

1.  EvinENCK  (I  477*)— Opiniow  Bvidkrob— 
Matiebs  or  Opinior— Health. 

A  nonexpert  witness  may  testify  as  to  the 
apparent  health  of  a  person  whom  he  has  had 
an  opportunity  to  observe,  such  testimony  as  a 
rule  being  confined  to  matters  open  to  observa- 
tion, but  incapable  of  exact  description,  so  tbat 
in  an  action  for  injuries  by  being  thrown 
against  a  car  seat  in  a  collision,  wliere  no  mem- 
ber was  injured,  but  plaintiff  complained  of 
severe  abdominal  injuries  and  swelling,  etc., 
nonexpert's  evidence  was  admissible  tiiat,  be- 
fore the  accident,  she  was  healthy  and  robust, 
and  thereafter  appeared  to  have  suffered  from 
a  violent  shock,  and  was  a  nervous  wreck,  etc. 
[EM.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {}  2237-2241;  Dec.  Dig.  i  477.  •»] 

2.  TbIAI,  (§   194*)— INSTBUCTIONS   ON    WEIGHT 

OF  Evidence — Amount  of  Damaoeb. 

In  an  action  for  injuries  to  a  passenger 
an  instruction  that,  upon  finding  for  plaintiff, 
to  allow  her  such  damages  as  would  compensate 
her  for  bodily  and  mental  anguish,  not  to  exceed 
the  sum  demanded,  was  not  erroneous  as  an  in- 
struction tbat  the  evidence  warranted  a  verdict 
for  any  sum  up  to  that  amount. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  439-466;  Dec.  Dig.  §  194.*] 

3.  Damages  (§  95*)  —  Perbonai,  Injtjbies  — 
Measure  of  Damages. 

A  passenger  was  only  entitled,  in  an  ac- 
tion for  personal  injuries,  to  just  and  adequate 
compensation  for  her  injuries,  pain,  and  suf- 
fering, where  there  was  no  element  of  wanton- 
ness m  the  case. 

[Ed.    Note.— For   other  cases,   see   Damages, 
Cent.  Dig.  {  222;   Dec.  Dig.  {  95.*] 

4.  Appeal  and  Error  (J  1004*)— Vehdiot— 
Conclusiveness — Amount  of  Recovery  — 
Personal  Injury  Actions. 

Tbe  amount  of  damages  in  personal  injury 
actions  being  largely  in  the  jury's  discretion, 
the  verdict  will  not  be  disturbed  unless  the 
amount  awarded  is  so  gross  as  to  compel  the  in- 
ference that  it  must  have  resulted  from  pas- 
sion, prejudice,  or  bias. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3944;    Dec.  Dig.  §  1004.*] 


5.  Damaoeb  (S    130*)— Bvidxrcx— Excebsivk 

Damages— Personal'  Injuries. 

In  a  passenger's  action  for  injuries  sus- 
tained in  a  collision,  evidence  held  to  show  that 
a  verdict  for  $20,0i00  was  so  excessive  as  to 
show  that  it  resulted  from  passion  and  prej- 
udice, and  required  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Damages,. 
Cent.  Dig.  {  357;  Dec  Dig.  {  ISO.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Edward  P.  Gates,  Judge. 

Action  by  Annie  V.  Partello  against  tbe 
Missouri  Pacific  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Reed,  Yates,  Mastln  &  Harvey,  for  appel- 
lant Martin  L.  Clardy  and  Elljab  Robinson, 
for  appellee. 

BURGESS,  J.  Tbls  is  an  action  for  dam- 
ages for  personal  injuries  received  by  plain- 
tiff In  a  collision  occurring  on  defendant's- 
railroad,  and  alleged  to  have  been  caused 
by  the  negligence  of  defendant  its  agent 
and  servants.  The  Jury  trying  tbe  cause 
returned  a  verdict  for  $30,000  In  favor  of 
plaintiff,  and  Judgment  was  rendered  ac- 
cordingly. Afterwards,  upon  tbe  bearlug 
of  defendant's  motions  for  a  new  trial  and 
in  arrest  of  Judgment  plaintiff  by  attorney 
remitted  $10,000  of  said  Judgment  The 
court  overruled  defendant's  said  motions, 
whereupon  an  appeal  was  taken  to  this 
court 

Plaintiff  Is  tbe  wife  of  an  army  officer, 
stationed  at  Ft.  Reno,  Okl.  On  tbe  9th  day- 
of  October,  1904,  plaintiff,  ber  husband, 
daughter,  and  son  were  passengers  on  one 
of  defendant's  trains  going  from  the  union 
depot  at  Kansas  City  to  Leavenworth,  Kan., 
and  when  tbe  train  was  passing  tWougb  tbe- 
defendant's  yards  In  Kansas  City,  at  a  point 
about  300  yards  west  of  tbe  union  depot, 
tbe  engine  collided  with  tbe  tender  of  an- 
other engine.  A  crossing  switch  was  left 
open,  and  tbe  engine,  Instead  of  proceeding 
westwardly  on  tbe  main  track,  ran  In  on  this 
cross-over  track,  and  collided  with  tbe  ten- 
der of  tbe  other  engine  wblcb  was  backius- 
eastwardly  on  another  track.  Tbe  pilot  or 
cowcatcher  of  the  passenger  engine  by  rea- 
son of  tbe  collision  was  broken  and  the  for- 
ward part  of  tbe  engine  damaged,  and  the 
trucks  of  tbe  tender  of  the  other  engine 
were  knocked  off  tbe  track,  and  a  large  bole 
made  In  tbe  water  tank.  Wben  tbe  colli- 
sion occurred,  plaintiff  was  thrown  forward 
from  ber  seat  In  tbe  chair  car,'  her  face 
strUdng  tbe  back  Of  the  chair  Immediately 
In  front  of  ber,  causing  her  nose  to  bleed,, 
and  she  fell  to  the  floor  on  ber  kitees.  Dr. 
A.  J.  McDonald,  a  dentist  residing  in  Kansas 
City,  was  sitting  on  the  opposite  side  of  tbe 
aisle  from  plaintiff,  and  he,  with  MaJ.  Par- 
tello, plalutUTs  husband,  assisted  ber  back 
to  ber  seat  She  was  bleeding  freely  at  the 
nose,  and  seemed  to  be  suffering  great  pain. 


•For  otlier  cases  sea  ma*  topic  uid  section  NUMBER  lo  Dec.  &  Am.  Digs.  190T  to  date,  ft  Reporter  Indexea. 
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and  Dr.  McDonald  got  a  damp  towel  and 
bathed  her  face  and  otherwise  tried  to  al- 
leviate her  suffering.  This  witness  testified 
that  the  concussion  between  the  two  en- 
gines was  violent,  and  threw  him  forward, 
but  that  he  put  his  hands  on  the  seat  In 
front  of  him,  and  remained  uninjured.  He 
further  testified  that  nothing  latelliglble  was 
said  by  plaintiff  In  his  presence  after  she 
was  injured,  but  that  she  was  in  a  semi- 
conscious condition,  and  moaning  practical- 
ly all  the  time.  Plaintift  was  removed 
through  the  car  window  on  a  stretcher  and 
taken  to  St.  Joseph's  Hospital;  she  being 
at  the  time  in  an  unconscious  condition. 
Describing  her  condition  after  she  regained 
consciousness,  she  said:  "I  felt  as  though 
I  was  hiM-t  In  some  way  in  my  lower  parts, 
and  could  not  move  them."  Dr.  Fulton  and 
Dr.  Hamel,  two  surgeons  connected  with  the 
defendant  railway  company,  came  to  see 
plalntiflT  on  the  day  of  the  Injury  and  ad- 
ministered strychnine,  and  put  her  womb 
back  in  place;  Dr.  Fulton  forcing  it  back 
In  place  with  a  pack. 

Miss  Carrico,  the  nurse  who  waited  on 
plaintiff  at  the  hospital,  testified  that,  when 
plaintiff  came  to  the  hospital,  she  was  In 
great  pain,  and  continually  asked  for  some- 
thing to  relieve  her.  She  saw  Dr.  Fulton 
examine  plaintiff,  and  force  back  her  womb 
by  means  of  a  pack  saturated  with  Icthyol 
oil.  The  doctors  also  applied  antlphlogls- 
tlne  to  the  lower  part  of  her  abdomen,  on 
the  right  side,  which  was  greatly  swollen, 
and  this  treatment  was  continued  for  weeks. 
During  plaintiff's  stay  at  the  hospital  she 
was  unable  to  sleep  without  the  aid  of  an  opi- 
ate, and  she  suffered  from  nervousness  and 
nausea.  She  failed  in  flesh,  and  during  the 
first  three  weeks  of  her  stay  at  the  hospital 
she  was  out  of  bed  once,  when  she  was  put 
in  an  Invalid's  chair  and  taken  to  the  porch 
for  a  few  minutes.  After  plaintiff  had 
been  at  the  hospital  some  two  or  three 
weeks.  Dr.  Lester  Hall,  who  had  been  ask- 
ed by  plalnticrs  husband  to  attend  his  wife, 
performed  a  minor  operation  on  plaintiff.  He 
found  that  in  giving  birth  to  her  first  child 
the  perineum  was  lacerated,  and  be  cut 
-away  the  old  scar  tissue,  and  sewed  up  the 
lacerated  perineum.  At  the  end  of  five 
weeks,  plaintiff  left  the  hospital  and  was 
taken  In  a  carriage  to  the  Coates  House,  in 
Kansas  City,  where  she  remained  three 
days,  and  then  took  a  night  train  for  home, 
lying  down  in  a  sleeper  as  soon  as  she  en- 
tered It.  Reaching  Ft  Reno,  she  was  Im- 
mediately put  to  bed,  which  she  was  unable 
to  leave,  even  with  the  help  of  assistants, 
for  two  or  three  months  afterwards,  during 
which  time  a  nurse  constantly  attended  her. 

Dr.  A.  M.  Chase,  an  army  surgeon  station- 
ed at  Ft  Reno,  was  called  in  immediately 
upon  Mrs.  Partello's  arrival.  He  found  her 
in  a  fainting  condition,  and  gave  her  sev- 
eral hypodermic  injections  of  strychnine,  and 
did  not  leave  her  for  hours.    She  was  par- 


tially unconscious.  Her  extremities  were 
cold  and  pulseless,  and  she  was  without 
rallying  power.  In  appearance  she  was 
emaciated  and  sallow.  A  few  days  later 
Dr.  Chase  made  a  physical  examination  of 
plaintiff,  and  found  the  womb  fixed  and  the 
patient  suffering  from  great  tenderness  of 
the  abdomen.  The  broad  ligaments  sup- 
porting the  womb  and  the  surrounding  tis' 
sue  be  found  inflamed  and  enlarged.  There 
was  also  a  swelling  in  the  abdominal  regloip 
which  lasted  for  weeks.  In  his  opinion  this' 
condition  was  due  to  an  acute  injury,  a' 
blow  or  concussion.  He  visited  her  three- 
times  a  day  for  a  period  of  about  two 
months,  and  continued  to  visit  her  at  inter* 
vals  up  to  the  time  of  testifying.  He 
thought  that  the  injury  received  by  plaintiff 
had  almost  destroyed  her  nervous  system, 
and  that  her  health  and  vigor  were  perma- 
nently impaired. 

Dr.  J.  H.  Ford,  assistant  surgeon  at  Ft. 
Reno,  testified  that  plaintiff  before  her  in- 
jury was  remarkably  strong  and  robust  and 
in  excellent  health.  She  had  been  accus- 
tomed as  the  wife  of  the  commanding  offi- 
cer to  attending  the  balls  and  social  func- 
tions at  the  fort  and  taking  a  leading  part 
therein,  and  she  was  also  fond  of  doing 
her  own  housework,  although  it  was  not  nec- 
essary for  her  to  do  so.  She  had  not  suf- 
fered from  any  chronic  disease  or  serious 
womb  trouble.  The  first  time  Dr.  Ford  saw 
plaintiff  after  the  infliction  of  the  injury 
was  on  November  15,  1904,  at  the  Coates 
House,  after  she  left  the  hospital  and  just 
prior  to  her  return  to  Ft  Reno.  To  him 
"her  appearance  indicated  that  she  had 
undergone  some  violent  shock.  •  »  •  she 
had  lost  greatly  in  weight  and  was  suf- 
fering from  a  nervous  lack  of  strength." 
He  further  testified  that  her  HI  condition 
had  steadily  progressed,  and  that  she  was 
a  nervous  and  physical  wreck.  He  did  not 
think  it  possible  that  she  could  ever  be  re- 
stored to  health. 

Dr.  Jno.  R.  Snell,  a  physician  living  in 
Kansas  City,  made  an  examination  of  plain- 
tiff just  before  the  trial,  and  testified  that  he 
regarded  Mrs.  Partello  as  a  nervous  wreck, 
and  that  her  111  condition  was  permanent 

The  testimony  further  showed  that  plain- 
tiff and  her  family  had  attended  the  AV'orId'» 
Fair  at  St  Louis,  and  that  the  injury  oc- 
curred while  returning  therefrom ;  that  whlle- 
In  St  Louis  she  attended  the  Fair  regularly, 
walked  about  a  great  deal,  never  complalnedf 
of  being  tired,  and  had  all  the  appearance  or 
a  strong  and  vigorous  woman.  According  to 
plaintlfTs  own  testimony,  she  had  joumeye<S 
twice  with  her  husband  to  the  Philippines, 
where  she  was  In  the  habit  of  taking  long 
horseback  rides,  lasting  for  days,  merely  for 
pleasure's  sake,  and  had  also  ridden  horse- 
back at  Ft.  Reno.  A  number  of  witnesses  tes- 
tified as  to  the  difference  in  plaintiff's  ap- 
pearance and  health  between  the  time  she- 
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left  Ft.  Reno  for  St.  Louis  and  the  time  she 
returned  after  the  Injury. 

Dr.  A.  L.  Pulton,  connected  with  the  de- 
fendant railway  company  as  consulting  sur- 
geon, testified  for  the  defendant  that  he  In 
company  with  Dr.  Hamel  made  an  examina- 
tion of  plaintiff  on  the  day  of  the  Injury. 
Her  nose  had  been  bleeding,  but  he  could  not 
see  that  It  had  been  Injured  or  broken.  She 
complalued  of  pain  In  the  abdominal  region, 
and  that  something  was  wrong  with  her 
womb,  and.  In  order  to  relieve  any  Irritation 
that  might  exist  there,  Dr.  Fulton  Inserted  a 
small  quantity  of  wool,  saturated  with  Icthy- 
ol  oil.  He  made  no  further  examination  save 
by  palpation  of  the  bowels.  His  opinion  was 
that  there  was  no  displacement  of  the  womb. 
Two  weeks  afterwards  he  and  Dr.  Hamel 
visited  the  plaintiff  at  the  hospital,  and  found 
her  sitting  in  a  chair  beside  her  bed.  They 
asked  her  how  she  felt,  and  she  replied  that 
she  was  practically  well,  and  they  under- 
stood her  to  say  that  she  was  going  to  leave 
the  hospital  next  day. 

Dr.  Lester  Hall,  a  physician  and  surgeon 
of  Kansas  City,  who  took  charge  of  plaintiff 
a  day  or  two  after  the  Injury,  testified  that 
he  examined  her  externally  and  found  her 
suffering  from  pain  In  the  abdomen.  He  ad- 
vised local  applications  of  antlphloglstlne 
and  hot  water  bottles  to  relieve  the  soreness, 
and  this  was  kept  up  for  about  two  weeks. 
He  also  discovered  that  the  womb  was  much 
enlarged,  but  not  extraordinarily  sensitive, 
and  that  there  was  no  displacement.  Her 
side  was  somewhat  swollen  and  very  sensi- 
tive to  pressure,  and  It  was  his  opinion  that 
such  condition  might  result  from  a  severe 
muscular  strain  or  a  blow  or  concussion. 
About  two  weeks  after  this  examination  he 
performed  an  operation  upon  her.  There  had 
been  a  rupture  of  the  perineum  In  giving 
birth  to  a  child,  and  he  cut  away  the  scar 
tissue  and  sewed  up  the  lacerated  parts. 
This,  however,  was  an  old  laceration,  and 
she  had  been  going  about  for  years  In  that 
condition.  He  also  performed  an  operation 
on  plaintiff's  womb,  curetting  It  She  re- 
mained In  the  hospital  about  five  weeks,  and 
kept  to  her  bed  during  nearly  all  that  period, 
and,  when  she  left  the  hospital,  she  was  car- 
ried to  her  carriage. 

The  testimony  of  witnesses  differed  as  to 
the  rate  of  speed  of  the  passenger  train  at 
the  time  of  the  collision.  The  engineer  and 
fireman  testified  that  the  speed  was  about 
four  or  five  miles  an  hour;  while  Dr.  Mc- 
Donald, who  was  In  the  same  car  with 
plaintiff,  testified  that  In  his  Judgment  the 
train's  speed  was  at  the  rate  of  twelve  or 
fifteen  mUes  an  hour.  The  testimony  fur- 
ther tended  to  show  that  there  was  a  curve 
in  the  main  track  at  the  point  where  It  con- 
verged with  the  cross-over  track,  and  that 
neither  the  engineer  nor  fireman  from  the 
positions  they  occupied  on  the  engine 
of  the  passenger,  train  could  see  the  misplac- 
ed switch  In  question,  and  had  to  depend  on 


the  signals  of  the  switchman.  As  soon  as 
the  engine  turned  in  on  the  cross-over  track, 
the  engineer,  according  to  the  testimony, 
put  on  the  emergency  brakes,  and  did  all 
in  his  power  to  stop  the  train  and  prevent 
the  collision.  Defendant's  switchman  testi- 
fied that  he  lined  up  the  switches  properly 
five  minutes  before  the  starting  time  of  the 
train,  and  gave  the  signal  to  go  ahead,  and 
that  he  was  about  800  feet  away  from  the 
misplaced  switch  at  the  time  of  the  colli- 
sion. The  conductor  on  board  the  train  tes- 
tified that  he  was  in  the  smoking  car,  stand- 
ing up,  and  that,  when  the  collision  occur- 
red, he  was  thrown  backward  against  the 
door,  but  that  he  kept  to  his  feet. 

It  Is  claimed  by  defendant  that  the  trial 
court  committed  error  In  permitting  non- 
expert witnesses  to  state  their  opinions  as 
to  plaintiff's  state  of  health  before  and 
at  the  time  of  her  Injury.  It  Is  well  settled 
by  the  authorities  that  a  nonexpert  witness 
may  give  his  opinion  as  to  the  apparent 
health  of  a  person  whom  he  has  had  the 
opportunity  to  observe.  So  may  a  nonex- 
pert give  his  opinion  In'  a  great  variety  of 
cases  when  the  facts  known  to  him,  and  to 
which  he  would  be  competent  to  testify, 
would  furnish  no  predicate  whatever  for  the 
opinion  of  an  expert  witness.  As  a  rule, 
such  are  confined  to  questions  of  identity, 
and  such  matters  as  may  be  open  to  the 
senses,  but  Incapable  of  exact  description. 
Thus  a  nonexpert  "may  testify  that  a  per- 
son appeared  to  be  suffering,  was  weak  and 
helpless,  appeared  sick,  looked  pale  or  paler 
than  usual,  or  was  declining  In  health."  12 
Am.  &  Eng.  Ency.  Law  (2d  Ed)  p.  491.  In 
State  V.  Buchler,  108  Mo.  207,  15  S.  W.  332, 
It  Is  said:  "If  the  expression  of  the  counte- 
nance of  one  accused  of  crime  could  be 
seen  by  or  reproduced  before  the.  Jury  ex- 
actly as  It  was  at  the  time,  and  Immediate- 
ly before  and  after  the  act,  there  can  be  no 
doubt  It  would  have  great  weight  In  deter- 
mining the  Intent  and  purpose  of  the  ac- 
cused. Often  It  would  be  absolutely  con- 
vincing. Such  being  Its  character,  evidence 
of  such  expressions  would  certainly  be  ad- 
missible. The  general  rule,  It  is  true.  Is  that 
a  witness  must  testify  to  facts  and  the 
Jury  draw  its  conclusions  from  these  facts. 
There  are,  however,  manifestations,  expres- 
sions, and  conditions  which  language,  at 
least  of  ordinary  persons,  cannot  produce. 
Of  such  matters  a  witness  Is  allowed  to 
give  the  Impression  produced  upon  hlmsdf. 
This  Impression  may  be  very  near  to  an 
opinion.  *  *  ♦  A  person  of  ordinary  un- 
derstanding could  not  detail  facts  which 
would  give  to  a  Jury  the  remotest  Idea  of 
the  passions  expressed  on  the  countenance, 
though  a  chUd  one  year  old  would  distbi- 
gulsh  anger  from  love  In  Its  mother's  face. 
Witnesses  are  permitted  to  testify  to  their 
Impressions  or  opinions  on  such  matters  for 
want  of  any  other  way  to  get  the  evidence 
before  the  Jury."    In  confirmation  of  what 
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has  been  said,  we  call  attention  to  the  case 
of  State  V.  Ramsey,  82  Mo.  137,  where  a 
witness  was  allowed  to  state  that  a  certain 
man  "looked  like  he  was  scared."  In  State 
T.  Parker,  06  Mo.,  loc.  clt.  393.  9  S.  W.  728, 
a  witness  was  permitted  to  state  that  cer- 
tain weeds  looked  like  they  had  been  press- 
ed down  by  one's  knees;  and  In  Pulton  v. 
Met  St  Ry.  Co.,  126  Mo.  App.  247,  102  8. 
W.  47,  It  Is  ruled  that  a  nonexpert  witness 
may  give  his  opinion  as  to  state  of  health, 
hearing,  or  sight  or  the  ability  of  another 
to  use  his  arms  or  legs  naturally,  and  wheth- 
er such  other  Is  apparently  suffering  pain  or 
is  in  possession  of  his  or  her  mental  facul- 
ties or  Is  Intoxicated,  excited,  calm,  angry, 
or  the  like.  State  t.  David,  131  Mo.  380,  33 
8.  W.  28;  Rearden  t.  St.  Louis  &  S.  P.  R.  Co. 
(not  yet  officially  reported)  114  8.  W.  961. 
The  court  In  our  opinion  did  not  err  In  per- 
mitting the  witnesses  or  either  of  them  to 
testify  as  they  did  under  the  facts  and  con- 
ditions disclosed  by  the  record. 

It  is  nest  insisted  by  defendant  that  In- 
struction No.  5,  given  at  the  Instance  of  the 
plalntifT,  is  erroneous,  on  the  ground  that  it 
practically  amounts  to  a  statement  to  the 
Jury  that  In  the  opinion  of  the  court  the 
evidence  warranted  the  Jury  in  returning 
a  verdict  for  any  sum  up  to  $50,000.  Said  In- 
struction Is  as  follows:  "The  Jury  are  In- 
structed that  If,  under  the  other  Instructions 
and  evidence  in  this  case,  they  should  And 
for  the  plaintiff,  they  will  assess  her  dam- 
ages at  such  sum  as  they  may  find  and  be- 
lieve from  the  evidence  will  compensate  her 
for  all  bodily  pain  and  mental  anguish  that 
they  may  find  and  believe  from,  the  evi- 
dence she  has  suffered  as  a  necessary,  nat- 
ural, and  proximate  result  of  any  injury  she 
has  sustained  by  reason  of  tSie  bruising  or 
breaking  of  her  nose,  if  any,  or  by  reason  of 
the  bruising,  or  mashing  of  her  side  or  low- 
er portion  of  her  body.  If  any,  or  by  reason 
of  any  such  bruising  or  mashing  of  her  side 
or  lower  portion  of  her  body  resulting  in 
the  displacement  of  her  womb,  if  any,  or  by 
reason  of  any  injury  to  her  nervous  system 
resulting  from  a  blow  to  her  side  or  lower 
portion  of  her  abdomen,  if  any,  as  well  as 
any  permanent  Injury,  If  any,  she  has  sus- 
tained from  any  of  the  above-named  Injuries, 
not  exceeding  the  total  sum  of  $50,000."  As 
to  this  Instruction  defendant  contends  that. 
In  a  case  of  this  kind.  It  Is  contrary  to  the 
great  weight  of  authority  In  this  country. 
While  counsel  for  defendant  concedes  that 
some  of  the  decisions  of  this  court  seemingly 
approve  the  giving  of  an  instruction  limiting 
the  amount  of  recovery  to  the  amount  claim- 
ed In  the  petition,  he  contends  that  the  case 
In  which  that  practice  has  been  approved 
or  in  which  it  was  said  that  an  Instruction 
of  that  kind  should  have  been  given  were 
cases  growing  out  of  contract  where  the  dam- 
ages were  susceptible  of  definite  ascertain- 
ment, and  that  In  a  case  like  this  the  dam- 


ages are  not  susceptible  of  definite  ascertain- 
ment. We  are  unable  to  concede  that  such 
an  Instruction  is  given  only  In  cases  growing 
oat  of  contract  where  the  damages  are  sus- 
ceptible of  easy  ascertainment  An  instruc- 
tion of  that  kind  has  In  many  Instances 
been  given  in  actions  for  personal  injuries, 
slander,  libel — in  fact,  In  all  kinds  of  actions 
sounding  in  damages.  Indeed,  the  correct- 
ness of  such  an  instruction  in  damage  cases 
does  not  seem  to  have  ever  been  questloneu 
by  this  court  It  is  almost  a  literal  copy  of 
an  instruction  given  in  Logan  v.  Railway  Co., 
183  Mo.  582,  82  S.  W.  126.  InstrucUon  No. 
2  In  Devoy  v.  Transit  Co.,  102  Mo.  197,  91  S. 
W.  140,  concludes  with  like  language,  with 
reference  to  which  Instruction  and  one  oth- 
er given  in  that  case  Lamm,  J.,  says:  "The 
following  instructions,  to  be  commended  as 
models  of  everyday  simplicity,  legal  preci- 
sion and  comprehensiveness,  •  •  •  were 
allowed."  In ,  Tandy  v.  St  Louis  Transit 
Company,  178  Mo.  240,  77  S.  W.  994,  an  in- 
struction which  told  the  jury  that,  "if  they 
find  for  the  plaintiff,  they  will  assess  at  such 
sum  as  they  believe  from  the  evidence  will 
be  a  fair  compensation  to  plaintiff,  *  •  • 
not  exceeding  the  specified  amount,"  was 
approved.  While  similar  Instructions  seem 
to  have  been  cpndemned  by  the  courts  of 
other  states,  as  shown  by  the  decision  cited 
by  counsel  for  defendant  in  his  brief,  we  pre- 
fer to  adhere  to  our  own  decisions  as  the  set- 
tled law  of  this  state,  and  as  supported  by 
the  better  reason.  Said  Instruction  is  criti- 
cised upon  the  further  ground  that  it  submit- 
ted to  the  jury  Issues  not  presented  by  the 
petition.  This  criticism  we  regard  as  too 
technical  as  well  as  unjustifiable.  The  in- 
struction embraces  no  matter  of  importance 
not  covered  by  the  petition. 

In  the  motion  for  a  new  trial  it  is  alleged 
that  the  amount  of  the  verdict  is  excessive. 
At  the  time  of  the  trial  Mrs.  Partello  was 
46  years  of  age,  and  the  testimony  was  that 
at  the  time  of  and  prior  to  the  injury  she 
enjoyed  excellent  health.  The  evidence 
would  indicate  that  she  was  severely  injur- 
ed, but  the  exact  nature  of  the  Injuries  sus- 
tained is  not  very  plain.  Miss  Carrico,  the 
nurse  who  waited  on  her  at  the  hospital,  was 
the  only  witness  who  testified  that  plaintiff's 
womb  was  displaced;  the  physicians  who  ex- 
amined her  the  day  after  the  Injury  testify- 
ing that  there  was  no  displacement.  It  is 
shown  by  the  evidence  that  the  lower  part 
of  her  right  side  was  swollen,  and  that  there 
was  great  soreness  in  the  abdominal  region, 
which  was  the  condition  for  some  weeks,  and 
her  physicians  at  Ft.  Reno  testified  that  in 
their  opinion  this  was  caused  by  a  severe 
blow  or  concussion.  None  of  her  bones  were 
broken,  and  no  joint  dislocated  or  injur- 
ed, and  at  the  time  of  the  trial  there  was 
no  apparent  disfigurement  save  a  slight  mark 
on  the  nose.  The  physicians  who  made  per- 
sonal examinations  of  her  condition  disagree 
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In  their  opinions  as  to  the  permanency  of 
her  Injuries;  those  testifying  on  the  part  of 
plalntur  stating  that  they  were,  and  those 
on  the  opposite  side  that  they  were  not. 
She  testified  that  she  had  been  a  nervous 
wreck  since  the  time  of  the  injury,  and  a 
physician  who  examined  her  just  before  the 
trial  testified  to  the  same  effect  The  plain- 
tiff was  entitled  to  Just  and  adequate  com- 
pensation for  her  injuries,  pain,  and  suffer- 
ing, and  no  more;  there  being  no  elements 
of  malice  in  the  case.  As  said  In  Spohn  v. 
Railway  Co.,  87  Mo.  74:  "The  amount  of 
damages  In  cases  of  this  character  rests  large- 
ly in  the  discretion  of  the  jury,  and  their 
verdict  ought  not  to  be  disturbed  unless  the 
amount  is  so  gross  as  to  shock  the  sense  of 
Justice  of  the  judicial  mind,  and  satisfy  It 
that  such  a  verdict  must  have  been  the  result 
of  passion,  prejudice,  or  partiality."  The 
verdict  should  not  be  permitted  to  stand 
when  no  inference  can  be  drawn  therefrom 
other  than  that  it  is  the  result  of  passion  or 
prejudice. 

In  the  case  of  Ice  Co.  v.  Tamm,  90  Mo. 
App.,  loc.  dt.  202,  the  St  Louis  Court  of 
Appeals  used  the  following  language:  "When 
the  amount  assessed  Is  so  glaringly  unau- 
thorized by  any  evidence,  so  outrageous  and 
conscienceless  as  to  compel  a  conviction  that 
the  Jury  were  poisoned  with  prejudice  and 
Inflamed  with  resentment  against  the  losing 
party,  and  therefore  incapable  of  Impartially 
weighing  the  evidence  on  the  various  Issues 
submitted  to  them,  their  verdict  must  be 
wholly  set  aside.  They  are  proved  by  the 
event  to  have  been  dominated  by  sentiments 
which  unfitted  them  to  participate  In  the 
administration  of  justice,  and  this  would 
have  been  ground  for  setting  aside  the  ar- 
ray In  the  first  place  had  their  state  of  mind 
been  known."  Chlanda  v.  St.  Louis  Transit 
Co.,  213  Mo.  244,  112  S.  W.  249,  is  in  many 
of  Its  features  very  similar  to  the  case  at 
bar.  In  that  case  the  amount  sued  for  was 
$35,000,  and  the  verdict  was  for  $18,000.  On 
motion  of  the  defendant  the  court  granted 
a  new  trial,  and  the  plalntlfC  appealed.  In 
course  of  the  opinion  delivered  by  this  court 
Lamm,  J.,  speaking  for  the  court,  said:  "The 
verdict  is  a  heavy  one.  While  it  must  be 
viewed  with  serene  judicial  judgment,  yet 
its  very  size  bespeaks  anxious  Judicial  scru- 
tiny. It  stands  conceded  there  were  no  bro- 
ken bones.  There  was  once  a  slight  and 
very  temporary  discoloration,  but  never  a 
visible  scar.  There  were  and  are  no  dis« 
coverable  lesions  or  known  existing  abnormal 
organs  traced  to  the  injury.  That  Mrs. 
Chlanda  has  resulting  nervous  trouble  seems 
put  beyond  all  question.  Her  main  symptoms 
are  classified  by  men  of  science  as  subjective 
Instead  of  objective— that  Is,  they  are  got  at 
through  her  own  statements,  except  as  to 
those  visible  Indices  such  as  the  expression 


of  her  countenance,  her  loss  of  weight,  and 
her  use  of  artificial  aids  in  moving  about. 
The  testimony  of  her  experts  was  based  on 
examinations  antedating  the  trial  by  a  year 
or  more.  Their  conclusion  as  to  the  perma- 
nency of  the  injuries  to  her  nervous  system 
must  be  tempered  by  that  fact  The  disin- 
terested commission  of  doctors  appointed  by 
the  court  gave  it  as  their  opinion  that  the 
probabilities  of  recovery  were  in  her  favor. 
We  find  no  testimony  from  physicians  who 
examined  her  condition  at  or  close  to  the 
time  of  the  trial  tending  to  show  that  she 
was  not  In  a  class  suffering  from  nervous 
trouble  colored  and  somewhat  affected  by 
psychological  phenomena  prone  to  disappear 
when  her  mind  was  set  at  rest  We  say  this 
without  the  slightest  Intent  to  Indicate  our 
belief  in  the  lack  of  sincerity  and  honesty  of 
the  worthy  lady  whose  cause  Is  held  in  Judg- 
ment There  being  no  elements  of  malice  in 
the  case,  she  was  entitled  (not  to  punitive 
damages,  but)  to  just  compensation — ^no  more. 
We  are  of  opinion  the  order  granting  a  new 
trial  may  be  sustained  on  the  theory  of  an 
excessive  verdict  somewhat  attributable  to 
such  overwrought  sympathy  on  the  part  of 
the  Jury  as  amounts  (in  legal  effect)  to  prej- 
udice and  passion.  There  was  an  asslgnmenc 
of  error  to  that  effect  in  the  motion  for  a 
new  trial,  and  the  order  granting  one  may 
stand  on  that  assignment" 

From  a  reading  of  the  facts  disclosed  by 
the  record  In  this  case,  it  is  apparent  that 
the  amount  of  the  verdict  is  excessive  and 
beyond  reason,  and  so  gross  as  to  shock  the 
sense  of  justice.  It  cannot  be  accounted  for 
upon  any  theory  other  than  prejudice  or 
passion.  That  it  was  largely  excessive  was 
tacitly  admitted  by  plaintiff  when  she  remit- 
ed  therefrom  tife  large  sum  of  $10,000,  leav- 
ing the  verdict  yet  remaining  at  an  excessive 
amount  Gibney  v.  Transit  Co.,  204  Mo.  704, 
103  S.  W.  43.  We  think  the  ends  of  Justice 
will  be  subserved  by  a  new  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded.'  All  concur. 


BLACK  T.  METROPOLITAN  ST.   RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  L 
March  31,  1909.) 

Cabbiebs  (§  321*)— Passenoebs— Injubies  — 
Actions  —  Instbuchors  —  CoNroBurrr   to 

PiXAOIKGS. 

In  an  action  by  a  street  car  passenger  for 
injuries,  where  the  petition  alleged  that,  while 
plaintiff  was  attempting  to  walk  from  the  rear 
vestibule  into  the  car,  be  stepped  one  foot  upon 
the  metallic  cover  of  the  sand  receptacle,  and 
the  other  foot  upon  the  metallic  part  of  the 
door  sill,  and  was  injured  by  an  electric  shock, 
an  instruction  to  find  for  plaintiff  if  he  stepped 
upon  said  metallic  cover  and  upon  the  metallic 
sill,  and  received  from  them  "or  either  of  them" 
ao  electric  shock,  was  erroneous  as  being  broad- 
er than  the  allegations,  and  authorizing  a  re- 
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«0Ter7  if  he  was  shocked  by  stepping  on  either 
the  sand  coTer  or  the  door  sill. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  321.*] 

Lamm,  P.  J.,  and  Qnvea,  3.,  dissenting  In 
part. 

Appeal  from  Clrcnlt  Court,  Jackson  Coun- 
ty;  James  H.  Slover,  Judge. 

Action  by  William  H.  Black  against  the 
Metropolitan  Street  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  plaintiff  brought  this  suit  against  the 
defendant  In  the  circuit  court  of  Jackson 
county  to  recover  damages  for  Injuries  al- 
leged to  have  been  received  by  him  through 
the  negligence  of  defendant  by  a  shock  caus- 
ed by  an  electric  current  passing  through  his 
body  while  a  passenger  upon  one  of  defend- 
ant's cars.  A  trial  was  bad  and  a  judgment 
was  rendered  In  favor  of  plaintiff  for  the 
sum  of  $8,500.  After  taking  the  proper  pre- 
liminary steps,  the  defendant  duly  appealed 
the  cause  to  this  court. 

In  substance,  the  petition  alleges  that  on 
the  car  in  question  there  was  a  sand  box 
below  the  platform  of  the  car,  upon  which 
there  was  a  metallic  cover,  which  was  set  In 
the  floor  of  the  platform  so  as  to  become  a 
part  thereof.  The  petition  alleges  that  de- 
fendant negligently  permitted  the  electrical 
apparatus  and  equipment  of  the  car  to  be- 
come and  remain  defective,  and,  in  another 
paragraph,  negligently  managed  and  operated 
the  electrical  apparatus  and  equipment  "in 
such  manner  that  the  aforesaid  metallic  cov- 
er to  said  sand  receptacle  and  other  metallic 
parts  of  the  rear  end  of  said  car  became 
charged  with  electricity,  and  thereby  became 
dangerous  and  unsafe  and  liable  to  Injure 
passengers  standing  upon  or  passing  over 
same."  Plaintiff  alleged  his  Inability  to  more 
accurately  describe  the  negligent  condition 
and  operation  of  the  car.  He  then  sets  out 
the  manner  of  receiving  bis  alleged  Injury: 
"That  on  the  date  hereinbefore  mentioned 
while  plaintiff  was  a  lawful  passenger  upon 
said  car,  and  while  said  car  was  at  or  near 
the  intersection  of  Nineteenth  street  with 
Main  street,  he  attempted  to  walk  from  the 
rear  vestibule  of  said  car  Into  the  body  or 
Inclosed  part  of  said  car,  and  In  doing  so  he 
stepped  one  foot  upon  said  metallic  cover  of 
said  sand  receptacle  and  the  other  upon  the 
metallic  part  of  the  sill  of  the  door  connect- 
ing the  said  vestibule  with  the  Inclosed  part 
of  said  car ;  that  Immediately  he  received  a 
powerful  electric  shock,  the  electric  current 
passing  through  his  body  and  Injuring  him  as 
follows,"  etc.  The  answer  was  a  general 
denial. 

The  plaintiff  was  the  only  witness  who 
described  the  manner  In  which  he  claims  to 
have  received  the  shock ;  and  his  testimony 
In  that  regard  Is  as  follows:  "Q.  Now,  just 
tell  the  jury  what  happened  to  you.  If  any- 


thing, when  yon  got  on  that  car?  A.  Well, 
I  stepped  on  the  steps  of  the  platform — ^that 
Is,  the  lower  step,  leading  to  the  platform — 
and,  as  I  stepped  on  there,  they  started  the 
car,  and,  of  course,  I  caught  the  door  sill, 
and  that  brought  me  around,  and  I  brought 
my  left  foot  down  on  this  metal  plate  on  the 
platform.  Q.  What  metal  plate  Is  that,  Mr. 
Black?  A.  That  Is  the  sand  receptacle,  and 
there  Is  a  metal  plate  on  top  of  It,  some  four 
to  six  Inches  across  the  top,  to  the  right  of 
the  'door  as  you  go  In.  Q.  Suppose  you  are 
going  In  to  the  door  this  way  now  [showing], 
about  how  close  to  the  back  end  of  the  car  is 
this  metal  plate?  A.  I  judge  about  six  inches 
— something  like  that.  Q.  And  is  It  on  a  lev- 
el with  the  floor?  A.  Yes,  sir;  It  makes  a 
part  of  the  floor.  Q.  When  the  car  started 
and  you  swung  around  on  there,  what  did 
you  have  hold  of  with  your  hand?  A-  When 
I  first  took  hold,  I  had  hold  of  the  hand  rail- 
ing. Q.  The  metallic  hand  rail  on  the  back 
end  of  the  car?  A.  Yes,  sir ;  then  It  started 
and  I  went  to  step  up.  Q.  Now,  did  you  have 
hold  of  that  with  your  hand  at  the  time  your 
foot  stepped  on  this  sand  plate?  A.  I  had 
hold  of  the  door  post  Q.  Now,  what  happen- 
ed to  you.  If  anything,  when  you  stepped  on 
this  metal  cover?  A.  I  had  a  sensation  that 
was  something  continuing  and  went  up  my 
whole  body,  clear  up  Into  my  head,  and  that 
brought  me  up  Into  a  rigid  condition — made 
me  perfectly  rigid  for  a  minute.  I  don't 
know  just  how  long.  Q.  What  was  the  sen- 
sation? A.  Just  like  driving  nails  through  my 
flesh.  Q.  What  part  of  your  flesh?  A.  All 
over  my  body  and  down  the  legs.  Q.  How 
about  the  state  of  your  muscles?  A.  It  made 
me  perfectly  stiff — set  the  muscles,  as  if 
they  were  flrm.  Q.  What  effect  did  It  have  on 
your  hands  where  you  had  them  grasped  to 
the  door?  A.  It  set  the  muscles — brought 
them  around  rigid — perfectly  tight  for  an  In- 
stant. Q.  Tell  the  jury  whether  this  sensa- 
tion was  very  painful  or  not?  A.  It  was; 
yes,  sir ;  very  painful.  Q.  Now,  how  did  you 
get  off  of  this  box  cover?  A.  With  my  left 
foot — that  Is,  the  one  that  I  placed  on  the 
sand  box  cover — I  went  to  make  a  step  after 
I  came  to  I  was  kind  of  dazed  at  the  time, 
and,  when  I  went  to  raise  my  foot,  it  was 
stuck  to  this  place,  and,  in  order  to  do  that, 
to  get  off  that  plate — in  order  to  move — I 
had  to  put  my  hand  like  this  [showing],  and 
bring  my  foot  up  that  way  off  the  plate.  It 
popped  like  clapping  hands  together  when 
I  dragged  my  foot  from  the  metal  to  the  plat- 
form. That  was  the  first  I  got  straightened 
up  from  that,  and  made  a  step  with  my  right 
foot  to  the  door  sill.  It  is  metal  also,  and  I 
received  another  that  didn't  seem  to  be  so 
strong  as  the  other  one.  I  didn't  feel  It  so 
strong.  It  may  have  been,  but  I  didn't  feel  It 
so  strong.  Q.  What  effect  did  that  have  upon 
your  hands  and  muscles,  this  second  shock? 
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A.  I  don't  remember  that  Q.  Was  there  any 
difference  between  the  sensation  of  the  first 
one  and  the  other  except  that  the  second  one 
■wasn't  quite  so  severe?  A.  X  don't  thlntc 
there  was.  Q.  Otherwise  It  was  the  same 
kind  of  sensation?  A.  Yes,  sir.  Q.  Where 
was  the  conductor  at  the  time  you  got  on — 
the  conductor  of  this  car?  A.  I  couldnt  tell 
you  what  position  he  was  In.  He  was  there 
at  the  rear  of  the  car,  though.  Whether  he 
was  In  the  vestibule  or  Inside  the  door  now 
I  conldnt  say.  I  don't  remember  now,  but  be 
was  In  the  car.  Q.  There  at  the  end  of  the  car? 
A.  Yes;  he  was  at  the  rear  end  of  the  car. 
Q.  Did  be  warn  yon  or  say  anything  to  you 
when  you  started  to  get  on  the  car  to  look  for 
this  place?  A.  No,  sir;  he  did  not.  Q. 
What  kind  of  a  day  was  it,  with  reference  to 
whether  or  not  It  was  thawing?  A.  It  was 
thawing — a  clear  day.  There  had  been  a 
heavy  snow  and  the  water  had  run  down 
there  and  I  had  to  wade  through  water  half 
a  shoe  top  to  get  to  the  car.  Q.  After  yon  got 
on  there,  your  feet  were  wet?  A.  Yes,  sir. 
Q.  You  mean  Just  before  you  got  on  the 
street  car?  A.  Yes,  sir.  Just  before  I  got 
on  the  car  I  stood  on  the  sidewalk  nntU  the 
car  came  north;  coming,  and  turned  and 
stopped  the  car,  so  that  I  had  to  wade 
through  this  water  in  order  to  get  on.  this 
car.  •  •  *  Q.  What  do  you  mean  by  that? 
.  A.  It  put  these  muscles  In  a  strain  so  It 
would  keep  them  from  jerking.  I  could  hold 
them  up  like  that  and  It  kept  them  from 
Jerking.  Tbe  same  sensation  I  have  to-day, 
only  It  Isn't  80  strong  now  as  then.  Q.  Do 
you  remember  of  getting  a  shock  on  the  plat- 
form before  you  put  your  foot  up  on  the 
door  plate?  A.  I  got  It  on  the  platform,  on 
the  sand  boxr  yes,  sir.  Q.  That  Is  what  I 
want  to  understand — before  you  had  stepped 
up  onto  the  door  plate  you  had  gotten  the 
shock?  A.  Yes,  sir.  Q.  There  Is  a  little  step  up 
from  the  platform,  a  step  something  like  this 
— four  or  five  Inches?  A.  Yes,  sir.  Q.  There 
Is  something  of  an  offset — that  Is,  the  plat- 
form and  vestibule  Is  lower  than  the  front  end 
of  the  car.  A.  I  think  so ;  yes,  sir.  As  near  as 
my  memory  serves  me  I  think  It  is.  Q.  Now, 
which  foot  do  you  say  you  stepped  onto  the 
sand  box  cover  with?  A.  My  left  foot  Q. 
And  where  was  your  right  foot  at  that  time? 
A.  I  couldn't  tell  you  where  It  was.  It  was 
coming  along  there  somewhere.  Q.  You  feel 
certain  that  at  the  time  when  you  got  your 
left  foot  on  the  sand  cover  that  you  got  a 
shock,  before  you  got  your  right  foot  off  of 
the  platform  up  onto  the  door  sill?  A.  I 
know  I  got  a  shock  before  I  got  onto  the  door 
sill  with  my  right  foot  Q.  You  are  positive 
of  that?  A.  Yes,  sir ;  I  am  positive  of  that 
Q.  And  you  got  what  you  call  a  very  severe 
shock  there?  A.  Yes,  sir.  Q.  Much  more 
severe  as  It  Impressed  you  than  the  shock 
that  you  got  when  you  put  your  other  foot  on 
the  door  sill?  A.  Yes,  sir.  Q.  Was  It  your 
right  foot  you  put  on  the  door  sill?  A.  Yes, 
sir.     Q.  You  do  think  after  you  put  your 


right  foot  on  the  door  slU  that  you  got  anotta- 
er  shock?  A.  Yes;  I  know  I  did.  Q.  And 
then  you  went  on  into  tbe  car?  A.  Yes,  sir. 
Q.  Now,  when  was  it  that  you  had  the 
trouble  In  getting  your  foot  loose  from  the 
sand  cover?  Was  It  before  you  stepped  onto 
the  door  sill?  A.  Yes,  sir.  Q.  While  you 
were  wholly  in  the  vestibule — ^that  is  tbe 
time  you  bad  to  take  hold  of  your  leg  with 
your  bands?  A.  With  my  one  hand.  Q.  And 
how  did  you  manage  to  get  loose,  did  yon 
say?  A.  I  will  show  you.  I  went  to  atep— 
raise  this  foot  up — and  It  was  stuck  to  this 
cover.  Q.  Which  foot?  A.  Left  foot  Q. 
Your  left  foot  was  stuck  tight  to  the  cover? 
A.  Yes,  sir ;  It  was  stuck  tight,  and  I  put  my 
band  on  my  knee,  like  that  [showing].  Q. 
You,  sort  of  pried  it  loose?  A.  Yes;  that  is 
Just  what  I  done.  Q.  How  long  did  it  take 
you  to  do  that?  A.  That  I  am  unable  to  say. 
Q.  Did  you  have  to  stoop  to  do  it?  A.  That 
Is  something  I  couldn't  state.  I  didn't  make 
any  note  of  it  Q.  You  say  yon  did  that  with 
your  right  hand — where  was  the  other  hand? 
A.  I  suppose  I  had  hold  of  tbe  door  post,  or 
something  any  way.  Q.  You  don't  remember 
Just  how  you  had  it?  A.  No,  sir.  Q.  And 
you  bad  to  take  hold  of  your  knee  there? 
A.  Yes,  sir.  Q.  And  turned  It  to  get  It  loose? 
A.  Yes,  sir.  Q.  And  then,  after  you  got  your 
foot  loose,  where  did  you  put  your  left  foot 
then?  A.  On  the  platform  of  the  vestibule 
somewhere,  I  suppose.  Q.  You  took  it  off  tbe 
sand  box  cover?  A.  I  did;  yes,  sir.  Q.  And 
then,  after  taking  it  off  of  tbe  sand  plate 
cover,  then  yon  put  your  right  foot  up  onto 
the  door  plate?  A.  Yes,  sir.  Q.  And  then  It 
was  that  you  got  the  second  shock?  A.  Yes, 
sir.  Q.  Now,  that  first  shock  that  you  got 
you  have  described  several  times  as  being  the 
sensation  of  twentypenny  nails  being  driven 
Into  your  flesh.  A.  That  is  about  as  near  as 
I  could  express  It  Q.  That  Is  the  nearest 
yon  could  give  In  order  to  give  to  the  Jury 
the  feeling  that  you  had?  A.  Yes,  sir.  Q. 
It  felt  like  twentypenny  nails  were  being 
driven  Into  your  flesh,  all  over?  A.  As  near 
as  I  could  tell,  it  felt  like  twentypenny 
nails  were  driven  In  my  body.  Q.  Did  this 
sensation  like  nails  being  driven  Into  your 
body — Is  that  confined  to  the  calves  of  your 
legs?  A.  Yea;  It  was  in  my  legs,  and  my 
whole  body  for  an  Instant  there.  It  shot 
right  Into  me.  Q.  Over  your  whole  body? 
A.  Yes,  sir.  Q.  Up  your  arms  as  much  as  in 
your  legs?  A.  I  don't  know  that  I  felt  It  so 
much  In  my  arms  as  I  did  in  my  legs.  Q. 
But  you  felt  It  up  in  your  body?  A.  Yes,  sir. 
Q.  And  you  felt  It  up  In  your  head?  A.  I 
don't  know  that  It  felt  like  nails  in  my  head." 
Plaintiff  also  introduced  testimony  tending 
to  prove  the  character  and  extent  of  his  In- 
juries, and  the  defendant's  testimony  tended 
to  show  that  neither  the  car  nor  the  electrical 
appliances  thereof  were  defective  or  out  of 
repair,  and  that  be  was  simulating,  and  bad. 
in  fact,  received  no  Injury  whatever. 
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At  the  request  of  and  on  behalf  of  plaintiff 
the  court  gave  the  following  instruction: 
"(1)  The  court  Instructs  the  Jury  that  if  they 
believe  and  find  from  the  evidence  that  on  or 
about  the  18th  day  of  January,  1905,  the 
plalntUF  was  a  passenger  on  one  of  defend- 
ant's electric  cars  running  over  and  along 
Bast  Nineteenth  street,  in  Kansas  City,  Mo., 
and  that  defendant  carelessly  and  negligently 
permitted  the  electrical  apparatus  and  equip- 
ment of  said  car  to  become  and  remain  de- 
fective and  out  of  repair  in  such  manner  that 
a  metallic  cover  on  a  sand  receptacle  and 
other  metallic  parts  of  the  rear  end  of  said 
car  became  heavily  charged  with  electricity 
and  thereby  became  dangerous  and  unsafe 
and  liable  to  injure  passengers  standing  upon 
or  passing  over  the  same,  and  that  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care 
and  caution  could  have  known,  of  the  dan- 
gerous and  defective  condition  of  said  car, 
If  any,  in  time  to  have  repaired  same  before 
the  bappenlng  of  the  injuries  complained  of, 
if  any,  or  by  the  exercise  of  ordinary  care 
and  caution  could  have  warned  plaintiff  of 
the  dangerous  and  defective  condition  there- 
of. If  any.  In  time  by  the  exercise  of  ordinary 
care  to  have  prevented  said  injuries,  but  that 
defendant  carelessly  and  negligently  failed  so 
to  do,  and  that  on  said  date,  while  plaintiff 
was  a  passenger  upon  said  car,  he  attempted 
to  walk  from  the  rear  vestibule  of  said  car 
Into  the  body  or  enclosed  part  thereof,  and 
that  while  doing  so  he  stepped  upon  said 
metallic  cover  of  said  sand  receptacle  and 
upon  the  metallic  sill  of  the  door  connecting 
the  said  vestibule  with  the  body  of  said  car, 
and  received  from  said  metallic  cover  of  said 
sand  receptacle  and  said  metallic  sill  of  said 
door  or  either  of  them  an  electric  shock,  and 
was  thereby  injured,  then  your  verdict 
should  be  for  the  plaintiff.  And  by  ordinary 
care  is  meant  such  care  as  an  ordinarily  pru- 
dent and  careful  person  would  usually  exer- 
cise under  the  same  or  similar  circumstan- 
ces." To  the  giving  of  this  the  defendant 
duly  objected  and  saved  its  exceptions. 

John  H.  Lucas  and  F.  O.  Jolmson,  for  ap- 
pellant. Reed,  Yates,  Mastln  &  Harvey,  for 
respondent. 

\vOODSON,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  presents  two 
objections  to  instruction  No.  1  given  by  the 
court  on  behalf  of  the  respondent  It  is  first 
insisted  there  was  no  evidence  Introduced 
upon  which  to  base  a  part  of  that  Instruc- 
tion, and  that  another  part  thereof  submitted 
to  the  Jury  an  issue  not  made  by  the  plead- 
ings. We  will  consider  these  two  proposi- 
tions in  the  order  stated. 

The  objections  are  leveled  at  that  part  of 
the  instruction  italicized;  and  It  Is  insisted 
that  there  was  no  evidence  upon  which  to 
base  the  first  part  thereof,  which  told  the 
Jury  that  If  they  believed  "that  while  do- 
ing so  h»  [the  respondent]  stepped  upon  said 


metallic  cover  of  said  sand  receptade  and 
upon  the  metallic  sill  of  the  door  connecting 
the  said  vestibule  with  the  body  of  said  car, 
and  received  from  said  metallic  cover  of  said 
receptacle  and  said  metallic  sill  of  said 
door,"  then  they  would  find  for  plaintiff.  In 
our  Judgment  that  objection  is  well  taken. 
There  is  no  evidence  disclosed  by  this  record 
bearing  upon  that  question,  except  the  tes- 
timony of  respondent  himself,  and  he  testi- 
fied that  he  received  two  shocks — one  while 
he  was  standing  with  bis  right  foot  upon 
the  floor  of  the  vestibule  of  the  car,  and 
with  the  left  foot  upon  the  metallic  cover 
of  the  sand  receptacle,  and  that  the  current 
of  electricity  glued  or  fastened  him  firmly 
to  said  cover,  and  that  with  the  greatest  of 
effort  on  his  part  he  finally  freed  himself 
therefrom,  and  that  he  received  the  second 
shock  when  passing  from  the  vestibule  to 
the  Interior  of  the  car,  when  he  stepped  with 
his  right  foot  upon  the  metallic  sill  of  the 
car  door.  Clearly  this  testimony  did  not 
support. that  part  of  the  instruction  indi- 
cated, for  the  reason  that  the  instruction  was 
drawn  upon  the  theory  that  by  placing  one 
foot  upon  the  cover  of  the  sand  receptacle 
and  the  other  upon  the  metallic  door  sill 
his  body  completed  the  circuit  between  the 
cover  &nd  the  sill  which  caused  his  injury. 
The  instruction  was  drawn  in  that  manner 
in  order  to  conform  to  the  allegations  of  tiic 
petition;  and  it  was  incumbent  upon  him 
to  prove  that  fact  before  be  was  entitled  to 
a  recovery,  but  he  totally  failed  to  do  so. 

A  second  objection  is  lodged  against  this 
instruction  because  it  authorized  the  Jury  to 
find  for  the  respondent,  provided  they  be- 
lieved from  the  evidence  that  he  stepped 
upon  either  the  metallic  cover  of  the  sand 
receptacle  or  upon  the  metallic  door  sill,  and 
that  In  consequence  thereof  he  received  the 
shock  and  Injury  complained  of.  In  order  to 
clearly  comprehend  this  objection,  we  must 
l>ear  in  mind  the  Issues  presented  by  the' 
pleadings.  The  charge  of  negligence  contain- 
ed in  the  petition  is  that  the  appellant  neg- 
ligently permitted  the  electrical  apparatus 
of  the  car  to  become  and  remain  in  a  de- 
fective and  dangerous  condition,  and  that,  in 
consequence  thereof,  the  metallic  cover  of 
the  sand  receptacle  and  the  other  metallic 
parts  of  the  rear  end  of  the  car  became 
heavily  charged  with  electricity,  and  thereby 
rendered  dangerous  and  unsafe  for  passen- 
gers upon  entering  the  same,  and  that  while 
he  was  .attempting  "to  walk  from  the  rear 
vestibule  of  said  car  Into  the  body  or  Inclosed 
part  of  said  car,  and  in  doing  so  he  stepped 
one  foot  upon  said  metallic  cover  of  said 
sand  receptacle  and  the  other  upon  the  me- 
tallic part  of  the  sill  of  the  door  connecting 
the  said  vestibule  with  the  closed  part  of 
said  car;  that  immediately  thereafter  he 
received  a  powerful  electric  shock,  the  elec- 
tric current  passing  through  his  body  and  in- 
juring  him  &s   follows,"   etc.     In  pleading 
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specific  negligence  It  was  necessary  to,  make 
that  allegation,  for  the  reason  that,  before 
respondent  could  have  received  an  electrical 
shock  of  any  kind,  it  was  necessary  that 
some  portion  of  bis  body  should  have  consti- 
tuted a  portion  of  the  circuit  connecting  the 
positive  and  negative  poles;  and,  when  he 
made  that  charge  in  the  petition,  he  there- 
by notified  appellant  that  It  must  appear  in 
court  prepared  to  meet  and  defend  that  charge 
and  none  other.  Beave  v.  Transit  Co.,  212 
Mo.,  loc.  cit  352,  353,  111  S.  W.  52.  But,  after 
respondent  introduced  his  testimony,  which 
completely  failed  to  sustain  that  charge  of 
the  petition,  as  before  shown,  his  counsel 
drew  this  instruction  on  dual  theories,  the 
first  along  the  lines  of  tlie  petition,  and  of 
which  there  was  no  evidence  Introduced  to 
sustain  it,  and  the  other  upon  the  theory 
that.  If  the  Jury  believed  he  stepped  upon 
either  the  metallic  sand  cover  or  upon  the 
metallic  door  sill,  they  would  find  for  him. 
caearly  that  was  a  complete  departure  from 
the  allegation  of  the  petition.  The  petition 
stated  that  the  circuit  was  completed  by  his 
placing  one  foot  upon  the  cover  and  the  other 
upon  the  sill,  and  that  in  consequence  thereof 
he  sustained  the  injury  complained  of,  while 
this  Instruction  authorized  the  Jury  to  find 
for  him  if  they  t>elleved  he  was  standing 
upon  only  one  of  them.  That  changed  the 
whole  cause  of  action,  and  submitted  to 
the  Jury  a  cause  not  stated  In  the  petition. 
If  respondent  was  injured  while  standing 
with  his  feet  upon  only  one  of  those  objects, 
the  cover  or  the  sill,  then  common  knowledge 
tells  us  that  some  other  portion  of  his  body 
must  of  necessity  have  come  in  contact  with 
some  other  negative  or  positive  object,  as 
the  case  might  be,  in  order  to  have  complet- 
ed the  circuit  before  he  could  have  received 
the  shock  complained  of,  and  neither  that 
object  nor  circuit  was  stated  in  the  petition 
and  was  not  known  to  any  one,  so  far  as  is 
disclosed  by  this  record.  Appellant  was  not 
called  upon  to  meet  or  disprove  such  case, 
but  was  only  required  to  answer  and  disprove 
the  cause  stated  in  the  petition,  which  it  did 
completely ;  and  it  was  that  fact  which  gave 
rise  to  and  necessitated  the  asking  of  this 
Instruction  in  this  dual  form.  We  are  clear- 
ly of  the  opinion  that  the  instruction  is  er- 
roneous in  both  particulars  indicated  and 
pointed  out. 

2.  The  uext  insistence  of  counsel  for  ap- 
pellant regards  the  amount  of  the  verdict, 
which  was  for  the  sum  of  $8,500.  If  re- 
spondent was  Injured  in  the  manner  claimed 
by  blm,  and  that  his  condition  as  described 
by  his  witnesses  was  the  result  of  that  In- 
Jury,  then  we  would  not  feel  Justified  in 
holding  that  the  verdict  of  the  Jury  was 
excesslv.e,  for  the  reason  his  evidence  tended 
to  show  that  his  injuries  were  severe  and 
serious;  but.  If  upon  the  other  hand,  he 
was  simulating,  of  which  there  was  much 
convincing  evidence  introduced,  then  he  was 
not  entitled  to  recover  any  sum  whatever. 


Those   matters,   however,    can   be   watched 
and  guarded  against  on  the  next  trial. 

The  Judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial.  All  concur. 
GRAVES,  J.,  in  separate  opinion.  LAMM, 
P.  J.,  in  result 

GRAVES,  J.  I  concur  in  the  result  reach- 
ed by  my  Brother  WOODSON  in  this  cause, 
but  not  in  ail  the  reasoning  and  language 
used. 

I.  I  think  instruction  No.  1  for  the  plaln- 
tlir  is  broader  than  the  allegations  of  the 
petition,  and  In  that  Is  erroneous.  How- 
ever broad  a  scope  the  evidence  In  a  case 
may  take,  and  however  proper  an  instruc- 
tion would  be  (considered  from  the  standpoint 
of  the  evidence  introduced)  as  to  having  suf- 
ficient evidence  to  support  it,  yet,  if  such 
instruction  goes  beyond  the  purview  of  the 
pleadings,  it  is  nevertheless  erroneous.  In 
other  words,  a  correct  and  proper  instruc- 
tion must  be  (1)  an  instruction  based  upon 
and  authorized  by  the  evidence;  and  (2)  an 
Instruction  In  no  wise  going  beyond  the  pur- 
view of  the  pleadings.  If  in  the  trial  of  a 
cause  the  court  permits  the  evidence  to  as- 
sume a  broader  scope  than  indicated  by  the 
petition,  such  does  not  authorize  an  instruc- 
tion broader  in  terms  than  is  the  petition. 
"A  court  does  not  possess  the  power  to 
change  by  instruction  the  issues  which  the 
pleadings  permit."  Bank  v.  Murdock  et  al., 
62  Mo.,  loc.  cit.  7B.  And  an  instruction  is 
equally  erroneous  whether  it  enlarges  or  re- 
stricts the  issues  made  by  the  pleadings. 
Mansur  v.  Botts,  80  Mo.,  loc.  cit.  658.  Of 
course,  the  petition  might  be  amended  so  as 
to  conform  to  the  facts  shown,  and  thus 
plaintiff  would  be  able  to  reap  the  full  bene- 
fit of  his  evidence,  but  such  was  not  done  in 
this  case.  The  petition  should  have  been 
amended  to  conform  to  the  state  of  facts 
proven.  Budd  v.  Hoffheimer,  62  Mo.,  loc.  cit. 
303.  There  was  no  necessity  of  the  plaintiff, 
being  a  passenger,  going  into  details  as  to 
the  exact  manner  in  which  be  was  hurt,  but, 
having  done  so,  he  Is  bound  by  the  state- 
ments of  his  petition.  Hamilton  r.  Crowe, 
175  Mo.  635,  75  S.  W.  389.  By  the  petition 
he  not  only  charges  certain  negligent  acts 
of  the  defendant,  but  he  avers  that  such  neg- 
ligence caused  him  to  be  injured  in  a  cer- 
tain specific  place  and  manner  duly  pointed 
out  In  the  petition.  No  claim  that  he  was 
injured  at  any  other  place  or  manner  than  is 
thus  stated.  By  his  own  act  he  prescribes 
the  Issues.  Why  plaintiffs  persist  in  spe- 
cific allegations,  both  as  to  acts  of  negligence 
and  other  matters,  in  cases  where  the  doc- 
trine res  ipsa  loquitur  applies,  is  a  matter 
we  do  not  understand.  They  will  do  so, 
however,  and,  when  they  do,  must  take  their 
chances  upon  the  Increased  opportunities 
for  errors  to  creep  into  the  record.  When 
this  Instruction  went  beyoQd  the  terms  of  the 
petition  as  pointed  out  by  my  Brother,  it  be- 
came faulty,  and  because  plaintiff  by  his  pe- 


Digitized  by 


Google 


Mo.) 


BUXTON  V.  KROEGER. 


1U7 


tltlon  has  TOlantarily  limited  the  Issues.  By 
the  petition  he  not  only  presented  the  Issue 
of  defendant's  negligence,  but  he  has  seen 
fit  to  limit  the  additional  issue  as  to  the 
place  whereat,  and  the  manner  in  which,  that 
negligence  brought  about  his  injury.  He 
need  not  have  thus  limited  the  latter  issue, 
but,  having  done  so,  he  is  bound  by  it  so 
long  as  be  does  not  by  leave  of  court  amend 
his  pleading.  Hamilton  v.  Crowe,  supra. 
Budd  V.  Hoffhelmer,  supra. 

2.  I  concur  in  the  result  for  an  additional 
And  very  potent  reason.  To  my  mind  this 
Judgment  Is  grossly  excessive.  If  all  other 
-questions  were  out  of  the  case,  it  should  be 
reversed  and  remanded  for  retrial  that  the 
€nds  of  Justice  may  be  subserved.  Whether 
the  Jury  was  inflamed  by  the  proof  (unob- 
jected to,  it  is  true,  but  Incompetent  never- 
theless under  the  pleadings)  of  the  alleged 
loss  of  sexual  powers  we  cannot  say,  bnt  it 
does  remain  a  fact  that  the  verdict  is  much 
in  excess  of  what  should  have  been  awarded. 
Carriers  who  negligently  injure  passengers 
should  be  held  in  substantial  damages  for 
all  such  injuries,  but  not  for  inflamed  ver* 
diets. 

For  these  reasons,  I  think  the  cause  should 
be  reversed  and  remanded. 


BUXTON  ▼.  KBOE6BR  et  al. 

(Supreme  Court  of  Missouri.     March  9,  lOOO.)'! 

1.  DSKDS   ({    133*) — CONSTBUCTION   AND  OPEB- 

ATioN— Estates  Cbeated— Vested  ob  Con- 
tingent Remain  DEBS. 

A  boBband  and  wife  conveyed  real  property 
to  a  trustee  for  ttie  benefit  of  the  wife  during 
her  life,  giving  her  power,  jointly  with  her 
husband,  to  direct  the  trustee  to  dispose  of  the 
real  estate,  the  wife  to  receive  for  her  separate 
use  the  proceeds  of  any  sale  and  all  rents  and 
profits.  The  deed  further  provided  that,  if  the 
husband  survived  the  wife  and  the  real  estate 
had  not  been  disposed  of,  it  was  to  be  held  in 
trust  for  the  husband  during  his  life,  with 
power  to  direct  a  sale  or  incumbrance  thereof, 
and  that  after  the  death  of  both  grantors  the 
trustee  should  hold  the  real  estate  tor  the  bene- 
lit  of  the  grantors'  children  and  divide  among 
the  children  the  net  income,  after  they  attained 
iheir  majority,  semiannually  or  quarterly,  in 
liis  discretion.  Ten  years  after  the  youngest 
of  the  children  reached  majority  the  trustee 
was  directed  to  make  a  final  settlement  with 
<>ach  of  said  children,  paying  over  to  each  of 
them  living,  and  to  the  heirs  at  law  of  such  as 
may  have  died,  their  respective  shares,  where- 
upon tlie  trust  should  cease,  and  the  title  to  the 
real  estate  not  disposed  of  should  vest  in  fee 
simple  in  the  children  living  and  in  the  heirs  of 
children  who  had  died.  Beld,  that  the  estate 
taken  by  the  children  living  and  the  heirs  of 
those  deceased  was  a  contingent  remainder,  and 
that  the  legal  title  was  in  the  trustee  nntil  the 
time  for  the  termination  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  368-371 ;  Dec.  Dig.  |  133.*] 

2.  Appeai,  and  Ebbob   (J   171*)— Pbesenta- 

TION   IN   LOWEB   COUBT  OF  GBOUNDS  OF  RE- 
VIEW— Chanoino  Gbounds  or  Objection. 
Where,  in  the  trial  of  a  case  involving  the 
construction  of  a  deed,  the  validity  of  the  deed 


was  not  questioned,  the  parties  cannot  on  ap- 
peal question  its  validity. 

[E>i.  Note. — For  other  cases,  see  Appeal  and 
Errojr,  Cent  Dig.  H  1053-1(>66;    Dec.  Dig.  i 

3.  Remaindebs  (§   1*)  —  "Vested   Reuain- 

DEBS"     OB     "CONTINOENT     REUAINDEBS"   — 

Distinction. 

A  remainder  is  vested  where  there  is  a 
present  capacity  to  convey  an  al>soiute  title  to 
the  remainder,  and,  where  the  remainder  is 
limited  to  a  person  not  ascertained  by  the  terms 
of  the  instrument,  the  remainder  is  contingent. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  i  1;    Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pn.  1503-1506;  vol.  8,  pp.  7615,  7305, 
7828-7829.] 

4.  CONTBACTS  (I  147*)  —  CONSTBUCnON  AND 
OPEBATION  —  CONSTEUINQ  ENTIBI  INSTBU- 
KENT. 

The  meaning  of  a  contract  must  be  arrived 
at  by  considering  all  parts  of  the  contract,  and 
not  any  particular  portion  thereof. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  743 ;   Dec.  Dig.  i  147.*] 

5.  Estates  (8  1*)— Constbdction  and  Opeb- 

ATION— ESTATES   CBEATED— VESTED   OB    CON- 
TINGENT Reuaindebs. 

An  estate  may  be  created  by  deed  to  com- 
mence in  the  future  without  any  intervening  es- 
tate to  support  the  same. 

[Ed.  Note.— For  other  cases,  see  Estates,  Dec. 
Dig.  t  1.*] 

6.  Deeds  (S  120*)— Constbuction  as  to  Pas- 
ties— Gbantees. 

A  trust  deed  directed  that  the  property 
after  the  death  of  the  grantors  should  be  held 
in  trust  for  the  grantors'  children,  and  that  10 
years  after  the  youngest  of  said  cliiidren  reach- 
ed majority,  the  trust  should  cease  and  the  title 
to  the  property  vest  in  fee  simple  "in  said  chil- 
dren then  living  and  in  the  heirs  at  law  of 
such  of  said  children  as  may  then  be  dead." 
Held,  that  the  heirs  at  law  of  the  deceased 
children  take  as  purchasers  under  the  deed, 
and  not  by  descent. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  §  120.*] 

Valliant  C.  J.,  and  Gantt  and  Woodson,  JJ., 

dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
O'Neil  Ryan,  Judge. 

Action  by  Christina  S.  Buxton  against 
Catherina  M.  A.  Kroeger  and  others.  Judg- 
ment for  defendants,  and  plaintifC  appeals. 
Affirmed. 

This  cause  is  now  pending  in  this  court 
upon  appeal  by  the  plaintiff  from  a  Judg- 
ment of  the  circuit  court  of  the  city  of  St 
Louis. 

There  Is  no  dispute  about  the  facts  develop- 
ed upon  the  trial  of  this  cause  and  we  deem 
It  unnecessary  to  set  out  in  detail  the  agreed 
statement  of  facts  or  other  testimony  upon 
which  this  cause  was  submitted  to  the  trial 
court  It  is  conceded  both  in  the  briefs  of 
learned  counsel  for  appellants  and  respond- 
ents that  the  rights  of  the  parties  to  this 
litigation  rest  upon  the  proper  Interpretation 
of  the  deed,  which  was  embraced  in  the 
agreed  statement  of  facts.  With  this  view, 
to  fully  appreciate  the  legal  propositions  In- 


'For  other  cases  sea  sam*  toplo  and  (•ctlon  NUMBER  In  Dec.  t  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 

t  Rebearlng  dented  May  7,  1909. 
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volved  in  the  record  before  as,  it  Is  essential 
that  the  deed,  which  Is  the  basis  of  this  legal 
controversy,  be  reproduced.  It  was  as  fol- 
lows: 

"This  deed  made  and  entered  Into  this 
twentieth  day  of  November,  eighteen  hundred 
and  seventy-seven,  by  and  between  John  F. 
Lauman  and  Catherlna  Lauman,  his  wife,  of 
the  city  of  St  Louis,  state  of  Missouri,  par- 
ties of  the  first  part,  and  WUllam  F.  Lauman, 
of  the  county  of  St.  Charles  and  state  of  Mis- 
souri, party  of  the  second  part,  and  said 
Catherina  Lauman,  party  of  the  third  part, 
wltnesseth: 

"That  the  said  parties  of  the  first  part, 
for  and  In  consideration  of  the  sum  of  one 
hundred  dollars  to  them  in  hand  paid  by  the 
said  party  of  the  third  part,  the  receipt  of 
which  is  hereby  aclcnowledged,  and  the  fur- 
ther sum  of  one  dollar  to  them  paid  by  said 
party  of  the  second  part,  the  receipt  of  which 
is  also  hereby  acknowledged,  do  by  these 
presents,  grant,  bargain  and  sell,  convey  and 
confirm  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  and  his  successors 
in  trust,  forever,  the  following  described 
real  estate,  situated  in  the  city  of  St.  Louis, 
to- wit:  [Here  follows  description  of  the 
various  parcels  of  real  estate  Involved  In  this 
suit  besides  other  parcels.] 

"To  have  and  to  hold  the  same,  together 
with  all  and  singular,  the  privileges  and  ap- 
purtenances thereunto  belonging  or  In  any 
wise  appertaining,  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  and  to  his 
successors  In  trust  and  their  heirs  and  as- 
signs forever.    In  trust,  however,  as  follows: 

"First:  For  the  sole  and  separate  use,  ben- 
efit, enjoyment  and  behoof  of  the  said  Cath- 
erina Lauman,  for  and  during  the  term  of 
her  natural  life,  entirely  free  from  all  con- 
trol, restraint  or  Interference  on  the  part  of 
her  husband,  the  said  John  F.  Lauman;  the 
said  Catherlna  Lauman,  during  the  said  term 
of  her  natural  life,  to  have,  hold,  use,  occupy 
and  enjoy,  the  exclusive  use  and  undisturbed 
possession  of  said  real  estate  and  the  appur- 
tenances thereunto  belonging,  with  full  pow- 
er. Jointly  with  her  said  husband,  to  direct 
the  said  William  F.  Lauman,  trustee,  and  his 
successors  In  trust,  to  sell  and  convey,  mort- 
gage, encumber  by  deed  of  trust,  lease,  or 
make  any  other  disposal  of  said  real  estate, 
or  any  part  or  portion  thereof,  at  their  will 
and  pleasure;  the  said  Catherlna  Lauman 
to  receive  to  her  own  separate  use  and  bene- 
fit the  proceeds  of  such  sale  and  encum- 
brance, and  all  rents  and  profits  arising  or 
accruing  from  the  leasing  or  other  disposal 
of  said  property;  the  said  party  of  the  sec- 
ond part  and  his  successors  In  trust  to  bold 
said  real  estate  during  the  lifetime  of  said 
Catherina  Lauman  and  her  husband  Jotm 
F.  Lauman,  subject  at  all  times  to  the  Joint 
direction  of  the  said  Catherina  Lauman  and 
her  said  husband,  as  to  the  disposal  of  said 
real  estate  or  any  part  or  portion  thereof, 
whether  by  lease,  conveyance  In  fee,  mort- 


gage, deed  of  trust,  transfer  or  assignment 
of  this  trust  or  otherwise,  the  said  direction 
in  writing  to  be  evidenced  by  their  Joining 
with  said  triutee,  or  his  successors  In  trust, 
In  the  execution  of  said  lease,  conveyance  In 
fee,  mortgage,  deed  of  trust,  or  other  Instru- 
ment, and  by  this  acknowledgment  of  the 
same.  In  due  form  of  law. 

"Second:  Should  the  said  John  F.  Lauman 
survive  the  said  Catherlna  Lauman,  and  said 
real  estate  has  not  then  been  disposed  of  as 
above  provided,  then  the  said  party  of  the 
second  part  and  his  successors  in  trust  shall 
hold  said  real  estate  to  the  use,  benefit  and 
behoof  of  said  John  F.  Lauman,  during  the 
term  of  his  natural  life,  with  full  power  and 
authority  vested  in  the  said  John  F.  Lauman, 
to  receive  and  appropriate  to  his  use  the 
rents,  issues  and  profits  of  said  real  estate; 
also  at  bis  will  and  pleasure  to  direct  the 
sale,  encumbrance  or  mortgage  or  deed  of 
trust,  lease,  or  any  other  disposition  of  said 
real  estate  as  to  him  seem  meet  and  proper. 
Also  to  appropriate  to  his  own  use,  the  pro- 
ceeds of  such  sale,  encumbrance  or  other  dis- 
position of  said  property,  without  being  ac- 
countable for  said  rents,  Issues  or  profits,  or 
the  proceeds  of  such  sale,  or  other  disposition 
of  said  real  estate,  to  any  person  whomso- 
ever. 

"Third:  From  and  after  the  death  of  said 
Catherlna  Lauman  and  the  said  John  F.  Lau- 
man, the  said  party  of  the  second  part  and 
his  successors .  in  trust,  shall  bold  the  real 
estate  above  described,  to  the  use,  benefit  and 
behoof,  share  and  share  alike  of  the  chil- 
dren born  or  to  be  bom  of  the  marriage  of 
said  John  F.  Lauman  and  Catherina  Lau- 
man, the  children  now  living,  being  named  as 
follows,  to-wit:  John  Henry  Lauman,  born 
May  30th,  1854;  Catherlna  Maria  Alvina 
Lauman,  born  November  25th,  1863;  John 
Frederick  William  Lauman,  bom  November 
11,  1867;  Catherina  Carolina  Wiihelmina 
Lauman,  born  Septeml>er  13th,  1869 ;  and  the 
said  party  of  the  second  part,  or  his  succes- 
sors in  trust,  shall  collect  and  receive  all  the 
rents,  issues  and  profits  arising  or  accruing 
from  said  real  estate,  out  of  which  he  or 
they  shall  pay  the  taxes  levied  or  assessed 
upon  said  real  estate.  Also  whatever  sum 
may  be  necessary  or  requisite  for  keeping  the 
buildings  upon  said  real  estate  In  good  re- 
pair, and  In  tenantable  condition,  also  the 
costs  and  expenses  of  collecting  the  rents  and 
Income  arising  or  accruing  from  said  proper- 
ty, together  with  a  reasonable  compensation 
for  his  or  their  services  as  trustee,  and  the 
balance  or  residue  of  the  rents  or  Income 
from  said  real  estate,  after  deducting  the 
taxes,  cost  of  repairs,  expenses  of  collecting 
and  compensation  of  trustee  as  aforesaid, 
shall  be  divided  equally  between  the  said 
children,  and  shall  be  regularly  paid  to  such 
of  them  as  shall  have  attained  their  major- 
ity at  the  end  of  every  six  months  in  each 
year,  or  If  the  said  trustee  or  his  successors 
in  trust,  in  his  or  their  discretion,  shall  deem 
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it  more  advantageous,  and  for  the  best  inter- 
ests of  said  children  so  to  do,  he  or  they  may 
make  such  payments  at  the  end  of  every 
three  months  in  each  year. 

"During  the  minority  of  any  of  said  chil- 
dren, tlie  said  trustee  or  his  successor  in 
trust,  shall  disburse  the  share  of  said  rents 
and  profits  to  which  each  minor  child  may 
be  entitled,  in  such  manner,  for  the  sni^ort, 
maintenance  and  education  of  such  minor, 
as  be  or  they,  in  the  exercise  of  their  best 
Judgment  and  discretion,  may  think  proper 
and  most  conducive  to  the  welfare  and  happi- 
ness of  such  minor. 

"At  the  expiration  of  ten  years  and  after 
the  date  when  the  youngest  of  said  children 
shall  have  attained  lawful  age,  the  said 
trustee  or  his  successor  In  trust,  shall  make 
a  final  settlement  with  each  of  said  children, 
paying  over  to  each  of  them  then  living,  and 
to  the  heirs  at  law  of  such  of  them  as  may 
have  departed  :thiB  life,  their  req)ective 
equal  shares  as  aforesaid,  of  the  said  rents 
and  profits,  and  thereupon  this  trust  shall 
cease  and  be  determined,  and  the  title  to  said 
real  estate  and  every  part  and  portion  there- 
of, not  disposed  of  as  hereinbefore  provided, 
shall  without  any  act  to  be  done  or  perform- 
ed by  said  trustee  or  his  successor  in  tmst, 
pass  to  and  become  fully  vested  in  fee  simple 
in  said  children  then  living,  and  in  the  heirs 
at  law  of  such  of  said  children  as  may  then 
be  dead,  to  be  held  by  them  as  tenants  in 
common,  according  to  their  respective  equal 
shares  as  aforesaid,  and  their  inheritance 
from  such  of  said  children  as  may  then  be 
dead. 

"And  the  said  Oatfaerina  Lauman  and  John 
F.  Lauman,  or  the  survivor  of  them,  at  any 
time  hereafter,  whenever  from  any  cause 
whatsoever,  they  shall  deem  it  necessary  or  ex- 
pedient, shall  have  full  power  by  an  instru- 
ment In  writing  under  their  hand  and  seal, 
made  by  them,  acknowledged  in  due  form  of 
law,  to  nominate  and  appoint  a  trustee  or  trus- 
tees in  the  place  and  stead  of  the  party  of  the 
second  part  above  named,  which  trustee  or 
trustees,  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  shall  hold  the  said 
real  estate  upon  the  same  trusts,  and  with 
the  same  x>owers  and  duties  as  above  recited; 
and  upon  the  nomination  and  appointment  of 
such  trustee  or  trustees,  the  estate  in  trust 
hereby  vested  in  said  party  of  the  second 
part,  shall  thereby  be  fully  transferred  and 
vested  in  the  trustee  or  trustees  so  appoint- 
ed by  the  said  Catherlna  Lauman  and  John 
F.  Lauman,  or  by  the  survivor  of  them. 

"And  the  said  parties  of  the  first  part  cove- 
nant to  warrant  and  defend  the  title  to  said 
real  estate  and  every  part  and  parcel  there- 
of, against  the  claim  of  all  persons  whomso- 
ever. 

"And  the  said  party  of  the  second  part  ac- 
cepts and  covenants  faithfully  to  x)erform  and 
fulfill  the  trust  herein  created. 

"In  testimony  whereof,  the  said  parties 


Iiare  hereunto  set  their  hands  and  seals,  the 
day  and  year  first  above  written." 

It  is  conceded  by  counsel  on  t>oth  sides  of 
tills  controven^  that  the  judgment  of  the 
trial  court  must  stand  or  fall  upon  the  cor* 
rect  interpretation  of  the  deed  as  heretofore 
indicated,  and  if,  at  the  time  of  the  execu- 
tion and  delivery  of  such  deed,  its  provisions 
created  a  vested  remainder  in  the  children 
designated,  that  the  plaintiff  is  entitled  to 
recover,  and  the  Judgment  in  this  cause 
should  be  reversed.  On  the  other  hand.  If 
the  provisions  of  such  deed  created  simply 
a  contingent  remainder  in  such  children,  then 
the  Judgment  rendered  by  the  trial  court  was 
proper  and  should  be  affirmed.  In  view  of 
these  concessions  by  both  parties  to  this  liti- 
gation, we  see  no  necessity  for  burdening  this 
opinion  with  a  detailed  statement  of  all  the 
facts  developed  at  the  trial. 

As  before  stated,  the  Judgment  rendered  by 
the  trial  court  was  for  the  defendants.  A 
timely  motion  for  new  trial  was  filed,  and 
by  the  court  taken  np  and  overruled,  and 
from  the  Judgment  rendered  the  plaintiff 
prosecuted  this  appeal,  and  the  record  is  now 
before  us  for  consideration. 

Rassleur,  Schnurmacher  &  Rassleur,  for  ap- 
pellant. Eehr  &  Tittmaun  and  Klein  & 
Hough,  for  appellees. 

FOX,  J.  (after  stating  the  facts  as  above). 
At  the  very  threshold  of  the  consideration 
of  the  questions  involved  In  this  proceeding, 
It  is  well  to  keep  In  mind  the  legal  proposi- 
tions, the  correct  solution  of  which  are 
sought  by  the  respective  parties  to  this  con- 
troversy. They  rest  within  a  very  narrow 
compass,  and  can  t>e  stated  in  a  few  short 
sentences.  On  the  one  hand,  it  is  earnestly 
insisted  that,  by  the  terms  employed  In  the 
deed  indicated  in  the  statement  of  this  cause, 
there  was  created  a  vested  remainder  In 
the  children  of  the  grantors  then  Iwm  or 
thereafter  to  be  bom,  and  that  the  intention 
of  the  grantors  gathered  from  the  whole  deed 
was  to  give  his  children  such  vested  remain- 
der. On  the  other  hand,  it  is  with  equal 
earnestness  insisted  that  the  deed  upon  which 
the  rights  of  the  parties  to  this  controversy 
must  rest  simply  created  a  contingent  re- 
mainder in  the  children  of  the  grantors,  and 
that,  by  giving  due  consideration  to  the  entire 
deed  and  each  and  every  provision  In  it,  the 
intention  of  the  grantors  to  create  such  con- 
tingent remainder  Is  clearly  made  manifest 
by  the  terms  employed  in  the  instrument  In 
other  words,  it  Is  contended  upon  the  one  side 
that  upon  the  execution  and  delivery  of  this 
deed  by  the  grantors  the  interests  of  the  chil- 
dren in  the  remainder  were  vested  at  the 
date  of  the  execution  and  delivery  of  such 
deed.  On  the  other  side,  it  is  contended  that 
under  the  express  provisions  of  the  deed  the 
title  to  the  remainder  in  such  real  estate 
would  not  vest  until  ten  years  after  the 
youngest  child  reached  his  or  her  majority. 
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and  that  It  was  to  vest  In  those  of  the  chil- 
dren living  at  that  period  and  the  heirs  at 
law  of  such  of  them  as  may  then  be  dead. 
In  harmony  with  such  provisions,  it  is  ear- 
nestly insisted  on  the  part  of  the  respondents 
that  under  the  terms  of  the  deed  the  persons 
In  whom  the  title  would  vest  at  the  termina- 
tion of  the  10-year  period  could  not  be  ascer- 
tained, hence  the  terms  employed  in  the  in- 
strument created  a  contingent  remainder. 

It  may  also  be  added  concerning  the  con- 
troversy in  this  proceeding  that  when  this 
cause  was  first  presented  to  this  court,  in 
fact  upon  the  last  oral  argument  upon  the 
legal  propositions  Involved,  there  was  no  dis- 
pute at  that  time  between  learned  counsel 
for  appellant  and  respondents  as  to  the  va- 
lidity of  the  conveyance  now  before  us  for 
Interpretation.  It  was  frankly  conceded  by 
counsel  for  appellant  as  well  as  respondents 
that  the  deed  involved  in  this  controversy 
was  valid  and  formed  the  basis  upon  which 
both  parties  predicated  their  rights  so  ear- 
nestly contended  for  in  this  suit  However, 
since  the  oral  argument  learned  counsel  for 
appellant  have  presented  a  supplemental  brief 
in  which  numerous  authorities  are  collated 
upon  the  subject  of  the  rule  of  perpetuities. 
In  this  brief  by  counsel  for  appellant  it  is 
insisted  that  this  deed  created  a  vested  re- 
mainder and  is  valid,  but  if  the  court  con- 
strued the  deed  as  creating  a  contingent  re- 
mainder it  Is  void  on  the  ground  that  it  vio- 
lates the  mle  of  perpetuities. 

We  shall  not  undertake  to  discuss  this 
proposition,  for  the  reason  that  the  record 
before  us  does  not  warrant  the  consideration 
of  It.  The  record  plainly  discloses  that  the 
parties  to  this  suit  tried  the  cause  and  sought 
the  judgm«it  of  the  lower  court  upon  the 
theory  that  this  deed  was  entirely  valid,  and 
the  main  controversy  which  arose  was  upon 
the  force  and  eftect  of  the  deed;  that  is, 
whether  or  not  It  created  in  the  children  a 
vested  or  contingent  remainder.  It  is  suf- 
ficient to  say  upon  that  proposition  that  un- 
der the  well-settled  rules  of  this  court  par- 
ties will  not  be  permitted  to  try  causes  up- 
on one  theory  In  the  lower  court  and  present 
them  upon  an  entirely  different  theory  In  the 
appellate  court.  We  are  unwilling  to  con- 
vict in  this  proceeding  the  trial  court  of  er- 
ror upon  a  theory  with  which  it  was  not 
confronted  in  the  trial  and  disposition  of 
the  cause.  This  is  an  action  in  ejectment, 
and  upon  the  pleadings  in  this  cause  the 
Judgment  rendered  would  not  be  held  res  ad- 
Judlcata  upon  any  subsequent  suit  in  eject- 
ment for  the  real  estate  involved  In  this  pro- 
ceeding; hence  If  the  appellant  should  in- 
stitute another  suit  in  ejectment,  and  insist 
upon  the  trial  of  that  cause  that  this  deed 
is  void  for  the  reason  that  It  violates  the 
rule  of  perpetuities,  and  the  cause  should 
again  reach  this  court,  it  will  be  time  enough 
to  then  treat  of  the  proposition.  Doubtless 
when  the  trial  court  is  called  upon  to  deal 


with  that  litigation  upon  the  theory  that  this 
deed  violates  the  rule  of  perpetuities.  It  will 
be  confronted  with  many  reasons  why  such 
rule  does  not  and  should  not  apply  to  the 
deed  now  under  consideration;  however,  we 
repeat  that  the  record  does  not  disclose  any 
such  case  before  us.  Upon  th^  present  state 
of  the  record  confronting  us,  we  must  de- 
cline to  pass  upon  or  even  discuss  the  prop- 
osition as  to  the  bearing  that  the  rule  of 
perpetuities  has  upon  the  cause  now  pending 
before  na.  Manifestly  the  plaintiff  based  her 
right  of  recovery  upon  the  deed  as  heretofore 
indicated,  and  the  trial  proceeded  upon  that 
theory.  Clearly,  if  that  deed  is  void,  the 
plaintiff  was  not  entitled  to  recover  in  the 
trial  court. 

1.  The  test-writers,  as  well  as  the  numer- 
ous adjudications,  in  treating  of  the  subject 
of  remainders,  seem  to  have  no  trouble  in 
clearly  pointing  out  in  a  general  way  the 
distinction  between  vested  and  contingent  re- 
mainders. The  difficulty,  however,  has  mani- 
fested itself  in  many  of  tlie  adjudications  In 
the  courts  of  this  country  in  the  application 
of  the  rules  of  law  which  mark  the  distinc- 
tion between  rested  and  contingoit  remain- 
ders to  the  terms  employed  in  the  particular 
Instruments  in  Judgment  before  such  courts. 
One  of  the  marked  characteristics  of  a  vest- 
ed remainder — and  it  is  8ug;:re8ted  by  Mr. 
TIedemau  in  his  treatise  upon  Real  Property, 
In  the  footnote  to  section  397,  as  a  reliable 
test  to  determine  whether  the  remainder  Is 
vested  or  contingent,  that  is,  "the  present 
capacity  to  convey  an  al>solute  title  to  the  re- 
mainder"— ^and,  on  the  other  hand,  the  mark- 
ed feature  of  the  dass  of  contingent  remain- 
ders with  which  we  are  dealing,  is  whether, 
from  the  terms  employed  in  the  Instrument 
of  conveyance,  there  is  manifestly  an  uncer- 
tainty of  the  person  or  i)ersons  who  are  to 
take  the  remainder.  In  other  words,  as  ex- 
pressed by  Mr.  Feame  on  Contingent  Re- 
mainders, 217,  "where  the  contingency  de- 
pends upon  the  uncertainty  of  the  person 
who  is  to  take  the  remainder" — that  is,  where 
the  remainder  Is  limited  to  a  person  not  as- 
certained by  the  terms  of  the  Instrument — 
the  remainder  is  contingent. 

Mr.  Tiedeman  on  Real  Property  (2d  Ed.)  f 
403,  points  out  Instances  where  the  remain- 
der would  be  a  contingent  one.  He  sajrs: 
"If  the  remainder  is  limited  to  children  liv- 
ing at  the  death  of  the  life  tenant,  the  re- 
mainder is  contingent  until  the  death  of  the 
life  tenant  That  is  so,  although  it  may  be 
provided  that,  in  the  event  of  the  prior  death 
of  any  of  the  children,  the  share  of  such 
child  or  children  should  vest  In  his  or  their 
Issue.  The  issue  would,  in  that  case,  take 
as  purchasers  and  not  as  heirs,  onaflected 
by  any  attempted  conveyance  of  the  remain- 
der by  the  deceased  parent" 

In  EmlBon  et  al.  v.  Whittlesey  et  al.,  5B 
Mo.  254,  the  conveyance  In  Judgment  before 
the  court  was  made  to  A.,  In  trust  for  the 
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sole  and  separate  nse  of  B.,  a  married  wo- 
man, for  life,  and  upon  her  death  the  remain- 
der to  vest  In  her  children  and  the  children 
of  such  of  her  children  as  were  dead  at  her 
death.  This  court.  In  treating  of  that  propo- 
sition, very  clearly  and  correctly  stated  that 
"at  the  time  of  the  deed  It  was  impossible  to 
say  that  any  one  was  In  existence  who  could 
take  the  remainder.  No  one  could  tell  that 
any  of  the  children  would  survive  the  moth- 
er. It  was  therefore  a  contingent  remain- 
der." 

De  Lassus  v.  Gatewood,  71  Mo.  371,  was 
where  the  testator  had  devised  all  of  his 
property  to  his  wife  for  life  or  widowhood. 
It  was  provided  that  at  her  death  the  proper- 
ty was  to  be  equally  divided  between  the 
children  of  the  testator  that  were  alive,  or 
their  bodily  children,  naming  them  in  the 
instrument  This  court  in  that  case,  on  page 
3S1  of  71  Mo.,  thus  stated  the  law  as  appli- 
cable to  the  provisions  In  the  will  as  sug- 
gested: "Until  the  death  or  marriage  of  the 
tenant  of  the  particular  estate,  it  was  im- 
possible to  ascertain  who  of  the  children  of 
the  testator  or  their  bodily  children  would 
ba  alive  to  take  In  remainder."  The  remain- 
der in  that  case  was  held  to  be  contingent, 
.and  that  the  heirs  of  one  of  the  children 
named,  who  died  before  the  mother,  baA  no 
interest  in  the  estate. 

Vested  or  contingent  remainders  are  de- 
termined, not  by  the  uncertainty  of  enjoy- 
ing the  remainder,  but  by  the  uncertainty  of 
the  vesting  of  the  estate.  It  is  this  uncer- 
tainty of  the  persons  who  are  to  take  in  re- 
mainder which  creates  one  class  of  contin- 
gent remainders.  Rodney  v.  Landau,  104 
Mo.,  loc.  clt.  257,  258,  15  S.  W.  962;  Em- 
nierson  v.  Hughes,  110  Mo.,  loc.  cit.  630,  19 
S.  W.  979. 

Preston  on  Estates,  vol.  1,  p.  74,  In  treat- 
ing of  this  subject,  uses  this  language :  "Not 
the  uncertainty  of  enjoyment  In  future,  but 
the  uncertainty  of  the  right  to  that  enjoyment, 
makes  the  difference  between  an  Interest 
which  is  vested  and  one  which  Is  contingent." 

In  Taylor  v.  Adams,  93  Mo.  App.  277,  the 
conveyance  disclosed  by  the  record  in  that 
case  was  to  Mrs.  Taylor  for  her  sole  and 
separate  use  for  life,  with  power  to  dispose 
of  the  fee  by  sale,  and  In  case  she  failed  to 
direct  the  sale,  then  the  same  was  to  be 
equally  divided  between  her  children  or  their 
descendants,  the  children  of  any  that  were 
dead  to  take  the  place  of  their  parents.  The 
appellate  court  In  that  case  held  that  the 
conveyance  created  a  contingent  and  not  a 
vested  remainder. 

The  appellate  courts  of  numerous  other 
states  have  treated  of  the  subject  of  remain- 
ders, and  have  pointed  out  very  clearly  the 
dlstinction'between  vested  and  contingent  re- 
mainders. The  authorities  from  such  other 
Jurisdictions  have  been  fully  collated  and  cit- 
ed by  counsel  for  respondent  in  their  briefs, 
and  It  Is  sufDclent  to  say  of  them  that  they 


are  In  harmony  with  the  views  of  the  text- 
writers  herein  Indicated,  as  well  as  the  su- 
preme  and  appellate  courts  of  this  state. 

2.  Directing  our  attention  to  the  provi- 
sions of  this  deed,  it  will  be  observed  that 
there  Is  only  one  clause  in  the  deed  which 
undertakes  by  express  provisions  to  desig- 
nate the  time  (vhen  the  title  to  the  remainder 
of  the  estate  shall  vest  That  provision  of 
the  deed  is  as  follows:  "At  the  expiration 
of  the  ten  years  from  and  after  the  date 
when  the  youngest  of  said  children  shall  have 
attained  lawful  age,  the  trustee  shall  make 
final  settlement  with  each  of  said  children, 
paying  over  to  each  of  them  then  living,  and 
to  the  heirs  of  such  of  them  as  may  have 
died,  their  respective  equal  shares  of  the 
rents  and  profits;  and  thereupon  the  trust 
shall  cease  and  be  determined,  and  the  title 
to  said  real  estate  and  every  part  and  por- 
tion thereof,  not  disposed  of  as  hereinabove 
provided,  shall  without  any  act  to  be  done 
or  performed  by  said  trustee,  pass  to  and 
become  fully  vested  In  fee  simple  In  said 
children  then  living,  and  in  the  heirs  at  law 
of  such  of  them  as  'may  then  be  dead." 

It  is  Insisted  by  learned  counsel  for  ap- 
pellant that  this  clause  in  the  deed  did  not 
create  a  contingent  remainder,  and  It  Is 
suggested  that  "If  In  this  case  the  deed  had 
said  that  the  remainder  should  go  to  those 
children  of  the  grantors  living  at  the  time 
of  the  death  of  their  mother,  the  life  tenant, 
then  the  right  of  either  child  to  have  any 
part  of  it  would  be  contingent  on  his  or  her 
surviving  the  mother,  and,  if  that  were  the 
fact  in  this  case,  this  would  be  a  contingent  ' 
remainder."  Now,  while  it  may  be  conceded 
that  a  recitation  In  the  Instrument  of  the 
facts  suggested  would  create,  as  Is  Insisted 
by  the  appellant  a  contingent  remainder, 
however  it  Is  manifest  that  the  basis  upon 
which  the  case  as  suggested  is  a  contingent 
remainder  is  predicated  upon  the  uncertain- 
ty of  whether  or  not  the  children  or  any  of 
them  would  be  alive  at  the  time  of  the  death 
of  the  mother;  but  it  will  certainly  not  be 
seriously  contended  that  there  are  not  other 
uncertainties  as  to  when  the  estate  in  re- 
mainder should  vest  that  would  make  the 
remainder  a  contingent  on&  It  Is  by  no 
means  essential,  in  order  to  create  a  contin- 
gent remainder,  that  the  uncertainty  in  the  • 
deed  now  under  consideration  should  be  of 
the  precise  nature  and  character  suggested 
by  counsel  for  appellant  In  the  clause  of 
the  deed  to  which  particular  attention  has 
Iteen  directed,  which  expressly  provides  that 
"at  the  expiration  of  ten  years  from  and 
after  the  date  when  the  youngest  of  such 
children  shall  attain  lawful  age  that  the  title 
In  fee  to  the  real  estate  shall  vest  in  the  chil- 
dren of  the  grantors  then  living,  and  In  the 
heirs  at  law  of  such  of  them  as  may  then  be 
dead,"  we  have  an  uncertainty  as  plainly 
manifest  as  is  made  by  the  facts  suggested 
by  appellant   The  contingency  suggested  that 
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the  remainder  should  vest  In  the  children 
at  the  death  of  the  mother  is  of  no  greater 
force  and  does  not  manifest  any  greater 
uncertainty  than  the  provision  which  vests 
the  remainder  In  the  children  living  at  the 
expiration  of  the  10-year  period.  There  is 
absolutely  no  distinction  to  be  drawn  be- 
tween the  character  of  the  remainder  in  the 
supposed  case  and  In  the  character  of  the 
remainder  expressly  provided  for  by  this 
deed.  The  essential  elements  of  uncertainty 
necessary  to  create  a  contingent  remainder  In 
the  supposed  case  suggested  and  the  uncer- 
tainty which  appears  upon  the  face  of  the 
deed  now  In  Judgment  before  us,  In  contem- 
plation of  law,  stand  upon  the  same  footing. 

3.  It  Is  next  Insisted  by  learned  counsel 
for  appellant  that  the  clause  fixing  the  time 
when  the  title  should  vest,  and  expressly 
providing  that  at  such  time,  without  any 
act  to  be  done  or  performed  by  the  trustee, 
the  fee-simple  title  should  pass  and  become 
fully  vested  In  said  children  then  living,  and 
In  the  heirs  at  law  of  such  of  them  as  may 
then  be  dead,  were  unnecessary  words,  with- 
out force  or  vitality,  and  should  not  be  con- 
sidered in  reaching  a  correct  conclusion  of 
the  true  Interpretation  of  the  Instrument  now 
under  consideration.  With  the  highest  re- 
spect and  consideration  for  the  views  enter- 
tained by  learned  counsel  for  appellant,  we 
are  unable  to  give  our  assent  to  this  Inslst- 
«ice.  It  Is  apparent  that,  if  the  grantors 
In  this  deed  Intended  to  create  a  vested  re- 
mainder, the  clause  which  Is  now  under  dis- 
cussion was  unnecessary ;  but  If,  on  the  other 
hand,  the  grantors  saw  proper  to  embrace 
in  such  deed  an  express  provision  designat- 
ing the  time  when  the  title  In  fee  simple 
should  pass,  as  well  as  the  persons  In  whom 
such  remainder  should  vest,  and  if  under  the 
term^  of  the  deed  It  was  uncertain  as  to  the 
persons  who  would  take  the  remainder,  we 
are  unable  to  comprehend  upon  what  rule, 
either  In  law  or  equity,  such  clause  can  be 
Ignored  in  the  interpretation  of  the  Instru- 
ment now  in  judgment  before  us.  To  Ignore 
the  provisions  of  this  deed,  as  suggested  by 
appellant,  would  certainly  be  doing  violence 
to  the  terms  employed  in  the  conveyance,  and 
would  fall  far  short  of  being  In  harmony 
with  the  plainly  manifest  intentions  of  the 
grantors  in  such  Instrument 

The  rule  is  well  settled  in  this  state— in 
fact  it  Is  no  longer  an  open  question — that  In 
the  Interpretation  of  contracts,  whether  it  be 
deed  or  any  other  instrument  of  writing,  the 
proper  construction  of  the  instrument  must 
be  sought  from  the  entire  deed,  and  not 
merely  from  any  particular  part  of  It  In 
the  early  case  of  Gibson  t.  Bogy,  28  Mo.  478, 
this  court  In  discussing  that  proposition, 
thus  laid  down  the  rule,  which  has  never  been 
departed  from:  "In  the  construction  of 
deeds,  the  intention  of  the  parties  must  gov- 
ern as  In  other  cases  of  contract  If  the 
language  is  free  from  ambiguity,  the  Instru- 
ment must  be  construed  according  to  the 


plain,  common  meaning  of  the  words,  but  the 
construction  must  be  on  the  entire  deed,  and 
not  merely  on  any  particular  part  of  It ;  and 
It  is  the  duty  of  the  courts  to  endeavor  to 
find  out  such  a  meaning  In  the  words  as  will 
best  answer  the  Intention  of  the  parties." 
In  Orr  v.  Rode,  101  Mo.,  loc.  dt  896,  13  S. 
W.  1067,  this  court  used  this  language:  "In 
the  constructlcm  of  such  an  instrument  as 
the  deed"  In  question,  "the  first  and  best  rule 
of  Interpretation  Is  to  gather  from  the  entire 
document,  as  best  we  may,  the  intention  of 
the  parties  to  It  and  give  effect  to  such  In- 
tent when  manifest." 

It  Is  fundamental  that  all  parts  of  an  Instru- 
ment are  to  be  construed  as  consistent  with 
each  other.  If  such  construction  be  possible: 
McCuUock  V.  Holmes,  111  Mo.,  loc.  dt  447,  Id 
S.  W.  1096.  In  Meyer  v.  Christopher,  176 
Mo.,  loc.  dt  594,  75  S.  W.  754,  the  uniform 
rules,  as  announced  by  this  court  treating  of 
this  proposition,  were  strictly  adhered  to, 
and  It  was  there  stated:  "Courts  construe 
contracts  and  ascertain  their  meaning  from 
all  of  the  provisions  of  the  contract  and  not 
from  single  words  or  phrases  or  sentences, 
and,  when  the  intention  of  the  contracting 
parties  is  thus  ascertained,  that  intention 
will  be  effectuated,  unless  it  violates  some 
inexorable  rule  of  law."  In  Williamson  v. 
Brown,  105  Mo.,  loc.  clt  836,  337,  93  S.  W. 
798,  this  court  speaking  through  Lamm,  J., 
very  clearly  and  correctly  pointed  out  the 
well-recognized  rule  for  the  interpretation 
of  written  Instruments.  In  commenting  upon 
the  case  of  Utter  v.  SIdman,  170  Mo.  284,  70 
S.  W.  702,  it  was  said  that:  "The  doctrine 
of  that  case  is,  in  a  nutshell,  that  the  old 
cast-iron  general  rule,  that  if  there  be  re- 
pugnancy, the  first  words  in  a  deed  and  the 
last  words  in  a  will  shall  prevail,  no  longer 
obtains  In  Missouri."  In  that  case  the  rule 
as  announced  In  the  Utter  Case  was  quoted 
approvingly,  and  attention  was  specially  di- 
rected to  that  quotation,  which  Is  as  fol- 
lows: "In  short  (under  the  old  rule),  a  gran- 
tor might  convey  as  be  pleased,  and  his  In- 
tention and  wishes  would  be  observed  by 
the  courts,  but  with  this  qualification:  Tliat 
he  must  express  his  Intention  in  set  and  tech- 
nical language,  and  at  the  proper  places,  and 
In  the  right  order  and  clause  of  the  deed. 
Falling  to  do  so,  the  courts  did  not  feel  called 
on  to  bother  about  his  intention,  but  took 
what  he  said  first  as  expressing  conclusively 
his  intention,  and  disregarded  everything 
else  as  void  for  repugnancy.  Such  a  rule  of 
construction  made  It  almost  impossible  for 
any  one  except  a  very  expert  conveyancer  to 
draw  an  Instrument  that  would  stand  the 
test  of  the  rule,  and  likewise  made  it  very 
easy  for  the  courts  In  construing  complicated 
instruments ;  but  it  is  not  dear  that  the  real 
Intention  of  the  grantor  was  ascertained  or 
effectuated.  The  modern  rule,  which  prevails 
in  tills  state,  is  much  simpler  and  much  more 
calculated  to  carry  out  the  wishes  of  the 
grantor.     The  intention  of  the  grantor,  as 
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gathered  from  the  four  corners  of  the  In- 
strument, is  now  the  polar  star  of  construc- 
tion. That  Intention  may  be  expressed  any- 
where in  the  instrument,  and  in  any  words, 
the  simpler,  the  plainer,  the  better,  that  will 
impart  it,  and  the  court  will  enforce  It,  no 
matter  in  what  part  of  the  instrument  It  Is 
found." 

4.  It  is  next  maintained  that  the  trustee 
In  executing  the  provisions  embraced  In  the 
deed,  which  directed  him  to  collect  the  rents 
and  pay  them  over  to  the  children,  was  not 
acting  as  a  mere  agent  or  as  one  controlling 
the  mere  power,  but  it  is  insisted  that  he 
was  acting  as  trustee  holding  the  title  In 
trust,  and  the  persons  to  whom  he  was  to 
pay  the  money  collected  were  not  mere 
donees  of  the  money,  but  were  eqnitable 
owners  of  the  land,  and  the  money  was 
theirs  because  It  was  the  fruit  of  the  land. 
We  are  unable  to  give  our  assent  to  the  cor- 
rectness of  this  contention.  The  grantors 
in  this  deed  expressly  created  this  trust, 
and  the  powers  delegated  to  the  trustee  were 
not  left  to  mere  conjecture  or  surmise,  to  be 
exercised  upon  the  theory  that,  as  he  was 
holding  the  land  in  trust,  hence  by  legal  pre- 
sumption followed  the  right  to  collect  the 
rents  and  pay  them  over  to  the  children,  but 
the  grantors  in  this  deed  not  only  expressly 
created  the  use  of  the  rents  for  the  children, 
but  expressly  designated  and  plainly  pointed 
out  the  manner  in  which  such  use  should  be 
executed  and  carried  out  by  the  trustee; 
hence  it  must  logically  follow  that  under  the 
provisions  of  this  deed  the  right  to  collect 
the  rents  and  disburse  them  emanates  from 
the  deed  Itself.  The  children  were  not  en- 
titled to  the  money  arising  from  the  rents  by 
reason  of  any  title  or  Interest  In  the  land, 
but  they  were  only  entitled  to  such  money 
because  the  deed  directed  the  trustee  to  pay 
the  money  over  to  them,  and  we  are  unwill- 
ing to  sanction  the  doctrine  that,  because 
the  trustee  is  directed  to  pay  the  income 
derived  from  the  property  to  the  children, 
such  fact  had  the  force  and  effect  of  a  con- 
veyance of  any  title  to  the  land  itself.  Mani- 
festly, had  this  deed  provided  that  after 
the  10-year  period  bad  elapsed  the  legal 
title  to  the  real  estate  involved  in  this  pro- 
ceeding should  be  conveyed  by  the  trustee  or 
become  fully  vested  in  some  person  other 
than  those  named  as  the  children  of  the 
grantors,  the  right  of  the  children  to  receive 
money  In  the  interval  of  the  time  between 
the  expiration  of  the  life  estate  and  the  ex- 
piration of  the  trust  could  not  have  depend- 
ed upon  any  title  to  the  real  estate  being 
vested  in  them.  We  repeat,  that  the  rights 
of  the  children  to  the  money  arising  from 
this  property  held  by  the  trustee  can  only  be 
predicated  upon  the  express  provisions  of 
the  deed  and  the  plain  directions  given  to 
the  trustee  to  pay  such  mcmey  over  to  them. 

5.  The  provision  of  this  deed  upon  which 
appellant  chiefly  relies  for  support  of  the 
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Insistence  that  this  deed  created  a  vested 
remainder  is  that,  after  the  death  of  said 
Catherina  Lauman  and  said  John  F.  Lau- 
man,  the  said  trustee  shall  hold  the  real  es- 
tate involved,  or  so  much  thereof  as  shall 
not  have  been  disposed  of  by  the  life  ten- 
ants, to  the  use,  benefit,  and  behoof  of  the 
children  bom  or  to  be  born  of  the  marriage 
of  said  John  F.  liSumau  and  said  Catherina 
Lanman,  the  children  living  at  the  time  of 
the  execution  of  the  deed  being  named  in 
the  instrument. 

Directing  our  attention  to  this  provision,  it 
will  be  observed  that  there  is  an  entire  ab- 
sence of  any  power,  either  in  the  trustee  or 
the  children  named,  of  disposition  of  any 
portion  of  the  property  that  was  left  at  the 
death  of  the  life  tenants;  and  it  will  be 
further  observed  that  in  the  creation  of  this 
use  it  is  not  provided  that  this  land  shall  be 
held  in  trust  for  the  children  and  their  heirs 
or  assigns,  but  simply  creates  a  use  and 
limits  it  for  the  benefit  of  the  children,  and 
such  use  created  is  fully  pointed  out  and  ex- 
plained by  the  terms  which  follow  its  crea- 
tion. 

In  treating  of  the  provision  which  creates 
the  use  for  the  benefit  of  the  children,  the 
intention  of  the  grantors  should  not  be  in- 
terpreted from  simply  some  portions  of  the 
recitals  in  this  provision.  In  arriving  at  the 
true  intention  of  the  grantors,  the  provi- 
sions of  the  entire  instrument  must  be  look- 
ed to,  and  with  the  observance  of  this  rule, 
when  we  consider,  following  the  dreation  of 
this  use  for  the  benefit  of  these  children,  the 
particular  and  detailed  directions  given  the 
trustee  as  to  the  execution  of  this  use,  which 
was  applicable  alone  to  the  keeping  of  the 
property  in  repair,  collecting  the  rents  and 
paying  it  at  stated  times  to  the  children, 
there  is  no  difficulty  in  arriving  at  the  con- 
clusion, when  the  deed  is  considered  in  its 
entirety,  that  by  that  provision  it  was  not 
Intended  to  vest  any  title  to  the  real  estate 
in  such  children  at  the  date  of  the  execution 
of  the  deed  now  under  .consideration.  No 
one  can  analyze  the  provisions  of  this  deed 
without  fully  recognizing  the  well-settled 
purpose  of  the  grantors  In  this  conveyance 
to  keep  the  property  in  the  family  and  with- 
hold the  title  and  control  of  such  property 
untU  such  period  (which  is  designated  in 
the  deed)  as  it  appeared  to  such  grantors 
the  Judgment  of  such  children  might  be 
sufficiently  matured  to  take  the  title  to  the 
real  estate  and  deal  with  It  as  their  own. 
This  settled  purpose  of  the  grantors,  which 
is  made  so  plainly  manifest  by  the  provi- 
sions in  this  deed,  very  clearly  negatives 
any  Intention  on  their  part  to  create  a  vest- 
ed remainder  at  the  date  of  the  execution 
and  delivery  of  such  deed. 

While  it  is  true  that,  whether  the  remain- 
der was  vested  or  contingent,  the  children 
upon  arriving  at  their  majority  might  bar- 
ter, sell,  give  away,  or  devise  tiielr  interests 
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In  such  estate,  It  Is  common  knowledge  tbat 
there  is  a  marked  difference  between  deal- 
ing with  Tested  and  contingent  remainders  In 
estates,  and  this  difference  Is  more  Intensely 
marked  in  the  opportunities  for  deals  con- 
cerning such  Interests;  hence,  If  this  deed 
created  a  vested  remainder  in  the  children 
at  its  date,  and  was  so  Intended  by  the 
grantors.  It  Is  significant  that  there  Is  an  en- 
tire absence  of  any  proTlslons  to  meet  the 
conditions  should  any  of  the  children,  after 
reaching  their  majority,  give  away  or  con- 
vey for  a  consideration  their  title  to  the  es- 
tate in  remainder  prior  to  the  expiration  of 
the  10-year  period. 

A  careful  analysis  of  the  provisions  of  this 
deed  most  clearly  Indicates  that  the  grantors 
therein.  In  each  and  every  provision  of  the 
deed,  were  extremely  watchful  as  to  where 
the  title  to  this  land  should  vest  Emphasiz- 
ing the  correctness  of  the  conclusion  tbat 
the  grantors  never  contemplated  in  the  ex- 
ecution of  this  deed  the  creation  of  a  vested 
remainder,  it  will  be  observed  by  a  careful 
analysis  of  the  language  employed  in  it  tbat 
the  grantors  never  recognized  any  power 
either  in  the  trustee,  the  children,  or  any  one 
else  to  convey  or  dispose  of  the  title  or  any 
part  of  this  property  except  in  the  manner 
pointed  out  by  tbe  deed,  which  was  applica- 
ble alone  to  conveyances  made  upon  direc- 
tions of  the  life  tenants.  If  the  grantor,  as 
is  insisted  upon  by  appellants  in  this  case. 
Intended  to  create  a  vested  remainder,  be 
must  hav6  known  that  the  children  that  were 
of  age  at  the  time  of  the  execution  and  de- 
livery of  the  deed,  and  the  other  children 
upon  reaching  their  majority,  would  have 
the  right,  by  appropriate  instruments,  to 
either  give  away  or  convey  in  any  other 
manner  recognized  by  law  such  vested  es- 
tate; hence  it  is  significant,  when  the  deed 
was  executed,  the  grantors  expressly  pro- 
vided that  after  the  death  of  the  life  tenants 
the  trustee  should  take  charge  of  all  por- 
tions of  the  property  that 'had  not  been  con- 
veyed by  the  life  tenants  In  the  method  point- 
ed out  by  the  deed.  Then  follow  the  express 
directions  of  the  trustee  that  his  dealing  with 
such  property,  so  far  as  the  rents  are  con- 
cerned, shall  be  with  the  children,  and  mani- 
festly the  thought  seems  to  have  never  enter- 
ed the  minds  of  the  grantors  that  by  this 
deed  a  vested  remainder  was  created.  If 
so,  it  clearly  follows  that  the  children  upon 
reaching  their  majority  possessed  full  pow- 
er to  convey  the  title  to  the  interest  in  the 
estate  remaining  upon  the  death  of  the  life 
tenants.  Those  of  the  children  who  were  of 
age  at  the  date  of  the  execution  and  delivery 
of  this  deed  were  authorized  to  pass  the 
title  to  their  interests  in  such  estate.  The 
same  may  be  said  as  to  the  other  children 
as  they  reached  their  majority.  This  clearly 
would  be  in  direct  conflict  with  the  express 
provisions  of  this  deed,  which  designates  the 
time  when  the  title  to  the  remainder  of  this 
estate  shall  vest  and  in  whom  it  shall  vest 


It  is  not  a  sufficient  answer  to  tbls  qnestton 
that  it  may  be  said  that,  if  tbe  remainder 
was  a  contingent  one,  the  children  would 
also  have  the  right  to  convey  such  interests 
prior  to  the  death  of  the  life  tenants  and 
prior  to  the  expiration  of  the  10-year  period. 
That  may  be  conceded  to  be  true,  yet,  as 
heretofore  stated,  there  is  a  marked  differ- 
ence l>etween  a  vested  and  a  contingent  re- 
mainder. If  the  remainder  is  vested  and 
the  children  should  undertake  to  conv«y  it, 
they  deal  with  the  title  to  whatever  estate  is 
left  upon  tbe  death  of  the  life  tenants.  On 
the  other  hand,  the  children,  in  undertaking 
to  convey  their  interests  in  a  contingent  re< 
mainder,  would  be  dealing  with  a  mere  con- 
tingency. Their  Interests  would  not  be  vest- 
ed. Their  conveyance  would  not  pass  any 
title  to  a  vested  interest  The  title  does  not 
vest  until  the  expiration  of  the  10-year  peri- 
od, and  then  it  passes  to  the  children  living 
at  tbat  period  and  the  heirs  of  those  who 
have  died ;  hence  a  conveyance  by  any  of 
the  children  prior  to  the  expiration  of  the 
10-year  period  and  the  termination  of  the 
trust  would  simply  be  dealing  with  a  mere 
contingency,  and  it  would  not,  nor  could  not 
be  known  to  the  parties  to  that  transaction, 
at  the  date  of  the  consummation  of  it  as  to 
whether  or  not  any  title  to  the  remainder  of 
such  estate  bad  passed  by  such  conveyance. 
Manifestly  the  grantors  in  this  deed  never 
contemplated  that  they  were  executing  an 
Instrument  by  which  the  title  to  the  estate 
remaining  after  their  death  might  be  con- 
veyed to  entire  strangers  prior  to  the  period 
designated  by  the  express  provisions  of  the 
deed,  and  even  prior  to  the  death  of  either 
of  the  life  tenants.  If  this  be  the  nature 
and  character  of  this  instrument,  then  we 
are  unable  to  comprehend  the  great  concern 
the  grantors  manifest  in  the  provisions  of 
this  deed  about  the  children. 

As  before  stated,  the  grantors  in  this  deed, 
in  the  first  use  created,  retained  the  abso- 
lute control  of  the  property.  This  deed  re- 
tained in  the  grantors,  John  F.  Lauman  and 
Catherlna  Lauman,  absolute  power  to  control 
and  dispose  of  the  title  until  the  death  of  the 
survivor  of  them,  and  gives  them  uncondi- 
tionally all  the  rents  and  the  entire  pro- 
ceeds of  the  sale  of  the  property.  By  tbe 
provisions  of  this  instrument  they  have  pow- 
er to  control  and  convey  the  property  in  fee, 
and  the  right  to  take  the  proceeds  as  abso- 
lutely their  own.  This  in  effect  constituted 
the  entire  ownership  of  the  property.  It  will 
I>e  noted  that  the  life  tenants,  the  grantors, 
retfilned  absolute  power  to  direct  the  sale, 
and  the  right  to  retain  as  owners  the  entire 
proceeds  of  such  sale.  It  must  not  be  over- 
looked that  in  order  to  hold  that  the  re- 
mainder was  vested,  as  contended  for  by  the 
appellants,  it  must  be  found  tbat  the  children 
did  take  a  vested  interest  in  the  property 
from  the  execution  and  delivery  of  the  deed 
on  November  20,  1877.  In  our  opinion,  the 
strong  terms  employed  In  this  deed  to  safe- 
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guard  tbe  absolute  control,  and  In  fact  tbe 
entire  ownership,  of  this  property.  Indicates, 
at  least  In  some  degree,  the  intention  of  the 
grantors  to  exclude  the  possibility  during 
their  lives  of  a  vested  right  In  any  one  else. 

6.  Again,  recurring  to  the  consideration 
of  the  clause  In  this  deed  (which  appellant 
Insists  was  unnecessary  and  without  any 
force  or  effect),  after  a  most  careful  and 
thorough  analysis  of  each  and  every  clause 
embraced  In  the  Instrument  now  under  con- 
sideration, we  have  reached  the  conclusion 
that  this  final  clause  is  the  most  vital  of 
any  contained  in  It  In  the  first  place,  it  is 
the  only  provision  In  the  deed  which,  after 
the  vesting  of  the  title  In  the  trustee,  under- 
takes to  further  deal  with  the  title  to  this 
property,  and  divest  the  title  out  of  the 
trustee  and  Invest  It  In  those  designated  by 
the  grantors  In  the  deed.  This  clause.  It 
will  be  noted,  was  the  final  provision  of  this 
Instrument  which  undertook  to  deal  with 
the  dlsposltlOB  of  this  property,  and  doubt- 
less was  inserted  with  a  full  recognition  of 
the  provisions  of  the  deed  which  preceded  it. 
There  is  no  uncertainty  or  ambiguity  in  tbe 
terms  employed  in  this  clause.  They  are 
plain,  and  clearly  manifest  the  purpose  and 
intention  of  the  grantors  so  far  as  the  time 
at  which  the  title  shall  vest,  and  the  persons 
who  are  to  take  such  title.  It  Is  expressly 
provided  In  this  clause  that  "at  the  expira- 
tion of  ten  years  from  and  after  the  date 
when  the  youngest  .of  said  children  shall 
have  attained  lawful  age,  the  said  trustee  or 
his  successor  in  trust  shall  make  a  final  set- 
tlement with  each  of  said  children,  paying 
over  to  each  of  them  then  living,  and  to  the 
heirs  at  law  of  such  of  them  as  may  have 
departed  this  life,  their  respective  equal 
shares  as  aforesaid,  of  the  rents  and  profits, 
and  thereupon  this  trust  shall  cease  and  be 
determined  and  the  title  to  said  real  estate 
and  every  part  and  portion  thereof,  not  dis- 
posed of  as  hereinbefore  provided,  shall  with- 
out any  act  to  be  done  or  performed  by  said 
trustee  or  his  successor  in  trust  pass  to  and 
become  fully  vested  In  fee  simple  In  said  chil- 
dren then  living,  and  In  the  heirs  at  law  of 
such  of  said  children  as  may  then  be  dead." 

Tbe  grantors  in  this  clause  in  no  uncertain 
or  doubtful  terms  designated  the  exact  time 
when  the  title  to  this  real  estate  should  vest, 
and  In  the  language  employed  In  that  clause 
they  have  manifested  very  clearly  that  they 
did  not  recognize  that  the  title  to  tbe  real 
estate  remaining  after  their  death,  or  any 
part  of  It,  was  vested,  nor  was  It  their  In- 
tention to  do  so  by  any  of  the  other  provi- 
sions embraced  In  this  Instrument  This 
deed  provides  that  at  the  date,  which  was 
10  years  after  the  youngest  child  becomes  of 
age,  "the  title  to  said  real  estate  and  every 
part  and  portion  thereof,  not  disposed  of  as 
hereinbefore  provided,  shall  pass  to  and  be- 
come fully  vested  In  fee  simple  in  said  chil- 
dren then  living  and  In  the  heirs  at  law  of 


such  of  said  children  as  may  then  be  dead." 
It  will  be  noted  that  the  only  method  pro- 
vided for  the  conveyance  of  this  property  by 
this  provision  of  the  deed,  preceding  the 
clause  now  under  consideration,  was  by  di- 
rection of  the  life  tenants  or  the  survivor  of 
them.  This  being  true,  the  provision  In  the 
deed  which  fixed  the  date  when  the  title 
should  pass  and  vest  with  the  express  pro- 
vision that  the  title  which  the  grantors 
sought  to  pass  and  vest  by  this  clause,  being 
the  title  to  every  portion  of  the  real  estate 
which  had  not  been  previously  conveyed  un- 
der their  direction  during  their  life  tenancy, 
we  see  no  escape  from  the  conclusion  that 
the  title  which  passed  and  vested  under  the 
provisions  of  that  clause,  and  expressed  to  be 
the  tlUe  to  every  part  and  portion  of  the 
real  estate  which  had  not  been  disposed  of 
by  the  grantors  in  the  method  pointed  out 
by  tbe  deed,  is  an  absolute  exclusion  of  the 
theory  that  any  title  in  remainder  was  vest- 
ed In  any  person  at  the  date  of  the  execu- 
tion and  delivery  of  this  deed.  In  other 
words,  when  these  grantors  say  in  this  clause 
of  this  deed  that  tbe  title  to  every  part  and 
portion  of  the  real  estate  remaining  after 
their  death,  which  was  not  disposed  of  by 
their  directions  by  the  trustee  during  their 
lives,  this  is  an  absolute  exclusion  that  any 
title  to  an  estate  In  remainder  vested  at  the 
date  of  the  execution  of  the  deed,  and  clear- 
ly negatives  any  Intention  upon  the  part  of 
the  grantors  by  the  provisions  of  this  deed 
to  create  such  vested  remainder.  In  our 
opinion,  this  clause  in  the  deed  Is  a  very 
vital  one,  and  we  are  unable  to  concur  In 
the  views  expressed  by  counsel  for  apiiellont 
which  In  effect  maintains  that  the  provisions 
of  this  clause  were  of  no  force  or  vitality. 

We  have  herein  Indicated  the  long  and  un- 
broken line  of  decisions  applicable  to  the  role 
for  the  Interpretation  of  written  instruments, 
which  have  with  such  uniformity  held  that 
in  the  interpretation  of  such  instruments, 
the  proper  construction  must  be  sought  from 
a  consideration  of  the  entire  writing.  If 
these  cases  are  to  be  longer  followed  and 
regarded  as  a  guide  to  this  court  we  are 
unable  to  see  how  the  provisions  of  this 
clause  In  the  deed  can  be  Ignored.  With  the 
plain  and  unambiguous  terms  of  this  clause, 
there  is  no  necessity  for  surmises  or  specula- 
tions as  to  the  time  when  the  title  passed  to 
this  real  estate.  It  Is  the  only  one  In  which 
the  title  to  the  remainder  of  this  real  estate 
Is  dealt  with,  and  It  expressly  provides  that 
after  tbe  expiration  of  10  years  from  the 
time  the  youngest  child  becomes  of  age  the 
title  shall  pass  to  and  become  fully  vested 
In  fee  simple  In  the  children  of  the  grantors 
then  living,  and  In  the  heirs  at  law  of  such 
of  said  children  as  may  then  be  dead. 

The  Inquiry  Is  further  made  on  the  part 
of  the  appellant  that  If  the  equitable  estate 
In  fee  did  not  vest  until  10  years  after  the 
youngest  child  became  of  age,  where  was  It 
between  the  termination  of  the  life  estate 


Digitized  by 


Google 


1156 


117  SOUTHWESTERN  REPORTER. 


(Mo. 


In  1893  and  the  expiration  of  the  10-year 
period  In  1897?  It  Is  a  sufficient  answer  to 
that  Inquiry  to  say  that  under  the  provisions 
of  section  4596,  Rev.  St  1899  (Ann.  St.  1906, 
p.  2408),  It  was  not  necessary  that  there 
should  be  any  estate  created  between  the  end 
of  the  life  estate  and  the  vesting  of  the  es- 
tate In  remainder.  It  was  expressly  ruled 
by  this  court  In  O'Day  ▼.  Meadows,  194  Mo. 
588,  92  S.  W.  637,  112  Am.  St  Rep.  542.  that 
an  estate  may  be  created  by  deed  to  com- 
mence in  the  future  without  any  intervening 
estate  to  support  the  same.  But  aside  from 
all  this,  in  our  opinion,  under  the  provisions 
of  this  deed  the  legal  title  to  the  real  estate 
embraced  in  such  deed  was  vested  in  the 
trustee,  and  he  held  the  same  until  the  peri- 
od fixed  for  the  termination  of  the  trust, 
which  was  10  years  after  the  youngest  child 
reached  its  majority. 

7.  Our  attention  is  next  directed  to  the 
final  provisions  of  this  deed,  in  which  it  is 
provided  that  at  the  expiration  of  the  trust 
the  title  to  all  of  the  real  estate  and  every 
portion  thereof  which  had  not  been  disposed 
of  by  the  life  tenants  in  the  manner  provided 
in  the  deed  should  pass  to  and  become  fully 
vested  In  fee  simple  in  said  children  then 
living  and  in  the  heirs  at  law  of  such  of  said 
children  as  may  then  be  dead.  It  Is  suf- 
ficient to  say  concerning  that  provision  of  the 
deed  that  if  the  conclusion  reached  as  to  the 
interpretation  of  It  Is  the  correct  one,  then 
it  is  only  necessary  to  suggest  that  the  term 
in  the  deed,  "heirs  at  law  of  such  children 
as  may  then  be  dead,"  does  not  mean  that 
the  heirs  at  law  were  to  take  by  descent  the 
interest  of  such  children  as  may  then  be 
dead,  but,  under  the  well-recognized  rules 
applicable  to  such  provisions  in  instruments 
passing  title  to  real  estate,  such  heirs  at  law 
win  take  as  purchasers  under  and  by  virtue 
of  the  deed.  In  other  words,  those  terms 
indicate  the  person  or  persons  to  whom  the 
grantors  give  the  estate  in  remainder  by  way 
of  substitution  for  the  deceased  children,  and 
those  terms  by  no  means  should  be  construed 
that  the  heirs  at  law  were  to  take  the  estate 
by  descent  through  the  deceased. 

We  see  no  necessity  for  pursuing  this  sub- 
ject further.  We  have  given  expression  to 
our  views  upon  the  main  propositions  disclos- 
ed by  the  record,  which  results  in  the  con- 
clusion that  the  judgment  of  the  trial  court 
should  be  affirmed,  and  it  is  so  ordered. 

BURGESS,  LAMM,  and  GRAVES,  JJ.,  con- 
cur. VALLIANT,  0.  J.,  and  GANTT  and 
WOODSON,  JJ.,  dissent 

VALLIANT,  C.  J.  (dissenting).  This  is  an 
action  in  ejectment  in  which  the  plaintiff 
claims  an  undivided  one-fourth  of  a  certain 
lot  In  the  city  of  St.  Louis.  There  is  no  dis- 
pute about  the  facts.  John  F.  Lauman  was 
the  owner  of  the  land  November  20,  1877. 1 
On  that  day  he  made  a  deed,  which  was  duly 
acknowledged  and  recorded,  whereby  he  con- 1 


veyed  the  land  to  William  F.  Laaman  in 
trust  for  certain  purposes,  to  wit:  First,  for 
the  sole  use  and  benefit  of  the  grantor's 
wife,  Catherina,  during  her  life,  with  power 
of  disposition;  second,  for  the  sole  use  and 
benefit  of  the  grantor  after  the  death  of 
his  wife  if  he  should  survive  her,  with  pow- 
er of  disposal;  third,  "from  and  after  the 
death  of  said  Catherina  Lauman  and  said 
John  F.  Lauman,  the  said  party  of  the  sec- 
ond part  and  his  successors  in  trust,  sliall 
hold  the  real  estate  above  described,  or  so 
much  thereof  as  shall  not  have  been  dispos- 
ed of  as  above  provided,  to  the  use,  benefit 
and  behoof,  share  and  share  alike,  of  the 
children  born  or  to  be  born  of  the  marriage 
of  said  John  F.  Lauman  and  Catherina  Lau- 
man, the  children  now  living  being  named 
as  follows."  Then  follow  the  names  of 
their  four  children  living,  and  directions  to 
the  trustee  to  collect  the  rents,  pay  the  tax- 
es, make  repairs,  etc.,  and  divide  the  net 
income  equally  between  the  children,  paying 
to  those  who  are  of  age  their  shares  at  pe- 
riods named,  and  applying  the  shares  of  the 
minors  to  their  education  and  maintenance, 
after  which  comes  the  following  clause  in  the 
deed,  out  of  the  confilctlng  interpretations 
of  which  this  lawsuit  has  arisen:  "At  the 
expiration  of  ten  years  from  and  after  the 
date  when  the  youngest  of  said  children  shall 
have  attained  lawful  age,  the  said  trustee  or 
his  successor  in  trust,  shall  make  a  final  set- 
tlement with  each  of.  said  children,  paying 
over  to  each  of  them  then  living,  and  to  the 
heirs  at  law  of  such  of  them  as  may  have  de- 
parted this  life,  their  resi)ective  equal  shared 
as  aforesaid,  of  the  said  rents  and  prof- 
its, and  thereupon  this  trust  shall  cease  and 
be  determined  and  the  title  to  said  real  es- 
tate and  every  part  and  portion  thereof,  not 
disposed  of  as  hereinbefore  provided,  shall 
without  any  act  to .  be  done  or  performed 
by  said  trustee  or  his  successor  in  trust  pass 
to  and  become  fully  vested  in  fee  simple  in 
said  children  then  living,  and  in  the  heirs 
at  law  of  such  of  said  children  as  may  then 
be  dead,  to  he  held  by  them  as  tenants  in 
common,  according  to  their  respective  equal 
shares  as  aforesaid,  and  their  inheritance 
from  such  of  said  children  as  may  then  be 
dead." 

The  defendants  interpret  that  clause  to 
mean  that  the  estate  In  remainder  was  con- 
tingent, and  was  not  to  vest  until  10  years 
after  the  youngest  child  came  of  age,  and 
then  to  vest  in  the  children  then  living  and 
in  the  heirs  of  those  then  dead.  The  plain- 
tiff contends  that  taking  that  clause  in  con- 
nection with  the  whole  deed,  the  estate  in 
remainder  was  vested  on  the  execution  of 
the  deed.  There  were  no  other  children  bom 
to  John  F.  lauman  and  his  wife  than  the 
four  named  in  the  deed,  viz.,  John  Henrj-, 
C'atharina  Maria  Alvlna,  John  Frederick  Wil- 
liam, and  Catharlna  Carolina  Wilhelmlna. 
John  F.  Lauman,  the  grantor,  died  in  IbTU; 
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Gatherlna,  his  wife,  stin-lved  him,  and  died 
1898;  John  Henry,  the  oldest  child,  died  be- 
fore bis  mother  In  1892,  leaving  his  widow, 
who  is  the  plaintiff  In  this  suit,  but  no  child. 
He  left  a  will  by  which  he  devised  all  his 
estate  to  his  widow  the  plaintiff,  and  she 
now  claims  title  to  an  undivided  fourth  of 
the  land  by  virtue  of  that  will.  The  young- 
est child,  Catharlna  Carolina  Wllhelmlna, 
came  of  age  September  13,  1887;  therefore 
the  date  appointed  for  the  termination  of 
the  trust  came  September  13,  1897.  At  that 
date  all  the  children  except  John  Henry  were 
living;  they  are  still  living,  and  in  posses- 
sion of  the  property  in  question,  and  are  the 
defendants  In  this  suit.  John  Henry's  widow 
and  devisee  has  married  again,  and  is  now 
Mrs.  Buxton. 

There  is  but  one  question  in  the  case;  that 
Is,  did  the  deed  create  an  equitable  vested 
remainder  in  the  children  of  the  grantor? 
If  yea,  the  plaintiff  Is  entitled  to  recover; 
otherwise  not.  The  court  rendered  judgment 
for  the  defendants,  and  the  plaintiff  ap- 
pealed. 

We  do  not  discover  much  difference  In  the 
opinions  of  the  counsel  in  this  case  concern- 
ing the  law  of  remainders  or  the  rules  by 
which  vested  are  to  be  distinguished  from 
contingent  remainders,  but  the  difficulty  lies 
in  the  application  of  the  rules  to  the  facts 
of  the  case.  The  fact  that  the  share  of  the 
estate  the  remaindermen  may  take,  when  the 
time  specified  for  Its  enjoyment  comes,  may 
depend  on  a  contingency,  does  not  constitute 
it  a  contingent  remainder.  The  remainder 
may  be  given  to  a  class  liable  to  be  increas- 
ed in  number.  In  Tiedeman  B.  P.  (3d  Ed.)  { 
302,  It  is  said:  "The  general  rule  is  that  a 
remainder  is  contingent  U  the  persons  who 
are  to  take  are  not  In  esse  or  not  definitely 
ascertained.  But  where  the  remainder  is 
limited  to  a  class,  some  of  whom  are  not  In 
esse,  the  remainder  has  repeatedly  been  held 
to  be  vested,  •  •  •  liable,  however,  to  open 
and  let  in  those  who  are  afterwards  bom 
during  the  continuance  of  the  particular  es- 
tate." This  court  so  held  In  Gates  v.  Selbert, 
157  Mo.  254,  57  S.  W.  1065,  80  Am.  St  Rep. 
625.  Therefore  the  fact  that  this  grant 
was  to  the  children  bom  and  to  be  born  does 
not  militate  against  the  proposition  that  It 
was  a  vested  remainder. 

Nor  does  the  fact  that  the  body  of  the 
property  is  liable  to  be  diminished  by  the 
life -tenant  by  exercise  of  the  power  of  dis- 
posal affect  the  character  of  the  remainder. 
The  general  rule  of  law  is  that  where  there 
is  an  absolute  power  of  disposal  in  the  first 
taker  It  will  be  construed  to  mean  that  an 
absolute  estate  in  fee  Is  granted,  and  there- 
fore there  is  no  remainder  left  unless  there 
are  words  In  the  will  or  deed  clearly  showing 
that  It  was  the  Intention  of  the  grantor  to 
convey  to  the  first  taker  an  estate  less  than 
a  fee  and  to  reserve  or  otherwise  dispose  of 
tbe  remainder.    But  where,  aa  In  this  case, 


express  words  are  used  limiting  the  grant 
to  the  first  taker  to  a  life  estate  and  dispos- 
ing of  the  remainder  In  fee,  the  remainder 
passes  burdened  with  the  power.  Tiedeman, 
R.  P.  (3d  Ed.)  !  298.  That  rule  is  recog- 
nized by  this  court  in  Comwell  v.  Wulff,  148 
Mo.  642,  60  S.  W.  439,  45  L.  B.  A.  63. 

In  one  of  the  briefs  for  respondent  It  Is 
argued  that  if  John  F.  Lauman  had  survived 
his  wife  he  would  have  had  the  disposal 
of  the  property  and  It  would  have  been 
subject  to  execution  on  a  judgment  against 
him,  and  that  that  condition  was  Inconsist- 
ent with  the  power  of  the  remaindermen  to 
sell.  Of  course,  under  the  terms  of  our  stat- 
ute (section  3397,  Rev.  St  1899  [Ann.  St 
1906,  p.  1902]),  the  deed  In  trust  for  the 
benefit  of  the  grantor  was  void  as  to  credi- 
tors, and  the  property  was  liable  to  be  tak- 
en for  his  debts;  but  there  is  no  creditor 
in  this  case,  the  deed  is  good  between  the 
parties,  and  if  there  were  creditors,  then 
the  remaindermen  would  take  subject  to 
their  rights;  the  estate  would  vest  with 
the  burden. 

It  is  an  essential  element  to  an  estate  of 
vested  remainder  that  there  be  a  present 
right  of  future  enjoyment;  but  if  that  ele- 
ment Is  present  the  time  appointed  for  the 
enjoyment  to  begin  may  depend  on  a  con- 
tingency, and  the  degree  of  enjoyment  may 
be  affected  by  a  contingency  that  would  bur- 
den the  property,  yet  the  estate  would  vest 
in  prsesentl.  The  author  above  quoted.  In 
section  301,  says:  "No  uncertainty  of  enjoy- 
ment will  render  the  remainder  contingent 
The  contingent  or  vested  character  of  the 
remainder '  is  only  determined  by  the  un- 
certainty which  attends  the  vesting  of  the 
right  to  the  estate."  And  afterwards  In  the 
same  section  the  author  says:  "Wherever 
there  is  a  doubt  as  to  whether  a  remainder 
Is  vested  or  contingent,  the  courts  always 
incline  to  construe  It  a  vested  estate." 
Therefore,  when  we  are  construing  an  in- 
strument which  creates  a  remainder,  and  we 
find  In  It  an  element  of  contingency,  we 
must  determine  whether  the  contingency  re- 
fers to  the  estate  granted  or  to  the  time 
when  the  grantee  may  go  into  possession. 
If  It  refers  to  the  estate  granted,  then  the 
estate  Is  a  contingent  remainder;  but  If  It 
refers  only  to  the  period  of  enjoyment,  the 
estate  is  vested. 

In  a  note  to  the  text,  Tiedeman,  R.  P. 
(3d  Ed.)  I  297,  several  tests  to  determine 
whether  the  remainder  is  vested  or  contin- 
gent are  discussed,  and  the  test  there  sug- 
gested is  "the  present  capacity  to  convey 
an  absolute  title  to  the  remainder."  But 
the  author  continuing,  says:  "This  test 
would,  however,  give  rise  to  the  qualifica- 
tion, where  the  remainder  Is  to  a  class  and 
some  of  the  class  are  not  yet  In  esse.  The 
remainder,  so  far  as  those  In  esse  are  con- 
cerned, Is  held  to  be  vested  (see  post,  3(^), 
while  such  remaindermen  could  not  convey 
an  absolute  title,  thus  excluding  the  after- 
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bom  members  of  tbe  class  from  their  right 
In  the  remainder,  although  they  can  convey 
an  absolute  title  to  their  own  Interest  In 
It"  Under  that  rule,  If  this  Is  a  vested  re- 
mainder, either  of  the  four  children  named 
could,  at  any  time  after  the  execution  of  the 
deed,  have  conveyed  his  or  her  Interest  sub- 
ject to  diminution  of  the  share  by  the  birth 
of  another  of  the  class. 

Where  the  contingency  named  is  such  as 
to  render  It  uncertain  what  person  or  per- 
sons will  take  the  remainder  when  the  time 
comes,  then  It  Is  a  contingent  remainder. 
If  In  this  case  the  deed  had  said  that  the 
remainder  should  go  to  those  children  of  the 
grantor  living  at  the  time  of  tbe  death  of 
their  mother,  the  life  tenant,  then  the  right 
of  either  child  to  have  any  part  of  It  would 
be  contingent  on  his  or  her  surviving  their 
mother,  and.  If  that  were  the  fact  in  this 
case,  this  would  be  a  contingent  remainder, 
but  It  Is  not  the  fact 

In  the  briefs  we  are  referred  to  decisions 
of  this  court  bearing  on  this  question,  but 
they  all  recognize  the  principles  above  stat- 
ed, and  the  only  difference  between  them 
grows  out  of  the  difference  In  the  facts.  In 
Emlson  V.  Whittlesey,  55  Mo.  254,  the  deed 
was  to  A.,  In  trust  for  the  sole  use  of  B., 
a  married  woman,  for  life,  remainder  In  fee 
to  the  children  of  herself  and  her  husband 
living  at  the  time  of  her  death,  and  the  chil- 
dren of  any  of  their  deceased  children  liv- 
ing at  the  time  of  her  death.  The  court 
said:  "At  the  time  of  the  deed.  It  was  Im- 
possible to  say  that  any  one  was  In  exist- 
ence who  would  take  the  remainder.  No 
one  could  tell  that  any  of  the  children  would 
survive  the  mother.  It  was  therefore  a  con- 
tingent remainder." 

In  De  Lassus  v.  Gatewood,  71  Ho.  371, 
the  remainder  was  to  the  children  or  their 
bodily  heirs  living  at  the  death  of  the  life 
tenant  It  was  held  that  that  was  a  con- 
tingent remainder,  because,  although  there 
were  several  children  living  when  the  will 
was  made,  it  was  Impossible  to  say  that 
one  of  them  would  survive  the  life  tenant 
tbeir  mother. 

Emmerson  v.  Hughes,  110  Mo.  627,  19  S.  W. 
970.  The  deed  was  to  "Mary  R.  Goodman 
for  and  during  her  natural  life  and  with 
remainder  to  the  heirs  of  her  body."  At  the 
date  of  the  deed  she  had  six  children  living: 
She  and  her  six  children  executed  a  deed 
conveying  the  land  to  defendant's  grantor. 
One  of  the  children,  after  executing  the 
deed,  died  during  the  lifetime  of  the  life 
tenant,  leaving  an  heir,  who,  after  the  death 
of  the  life  tenant,  brought  suit  for  his  share 
of  the  land,  and  recovered  Judgment  which 
this  court  affirmed.  In  that. case  it  was 
contended  by  the  defendant  tiiat  the  deed 
conveyed  a  life  estate  to  Mrs.  Goodman  with 
a  vested  remainder  to  her  children,  but  the 
court  held  that  it  was  no  remainder  to  the 
children,  as  children,  at  all,  but  the  re- 
mainder was  "to  the  heirs  of  her  body," 


and  who  would  be  such  heirs  could  not  be 
known  until  her  death. 

Ih  contrast  with  those  cases  Is  Jones  v. 
Waters,  17  Mo.  589,  where  the  devise  was 
to  the  testator's  wife  "for  and  during  her 
natural  life  and  after  her  death  to  descend 
to  her  children  by  me,  equally  share  and 
share  alike."  There  It  was  held  the  chil- 
dren took  a  vested  remainder;  they  did  not 
have  to  wait  until  they  filled  the  descrip- 
tion of  the  word  "heirs";  their  right  did 
not  depend  on  their  surviving  their  mother. 
Without  consuming  the  more  time  and  space 
that  would  be  required  to  review  the  other 
decisions  of  this  court  cited  in  the  briefs, 
we  are  content  to  say  that  they  all  an- 
nounce the  governing  principles  above  stat- 
ed, and  therefore  we  will  proceed  to  their 
application  to  the  facts  of  this  case. 

By  the  first  clause  of  the  deed  the  grantor 
conveyed  to  "the  party  of  the  second  part, 
his  heirs  and  assigns  and  bis  successors  in 
this  trust,  forever,  the  following  described 
real  estate  situated  In  the  city  of  St  Louis, 
to  wit"  etc.  The  grantor  thereby  parted 
with  the  whole  estate;  he  reserved  no  part 
of  it;  it  all  went  to  tbe  grantee  for  tne 
uses  and  purposes  thereinafter  specified.  The 
deed  created  a  legal  and  an  equitable  es- 
tate. The  legal  estate  vested  in  the  trustee; 
the  equitable  estate  vested,  or  was  to  vest. 
In  the  beneficiaries  named.  The  Intention 
to  pass  the  whole  legal  estate  to  the  trus- 
tee was  no  more  clear  than  was  the  Inten- 
tion to  pass  the  whole  equitable  estate  to 
his  wife  and  children.  The  equitable  estate 
be  divided  into  an  estate  for  life  and  an 
estate  In  fee  In  remainder.  There  is  no 
doubt  as  to  who  was  to  be  the  beneficiary 
of  the  one  or  who  the  beneficiaries  of  the 
other,  for  they  are  all  named  or  describe 
in  the  deed,  and  the  remaindermen  are  de- 
scribed as  children,  not  as  heirs,  and  there 
are  no  words  to  indicate  that  their  right  is 
to  depend  on  their  surviving  the  life  ten- 
ant Between  the  life  estate  given  to  his 
wife  (and  the  fragment  thereof  extended 
for  himself  In  case  he  should  survive  her) 
on  the  one  hand,  and  the  remainder  to  his 
children  on  the  other,  there  is  no  estate  cre- 
ated— ^there  Is  nothing  between  them.  If, 
therefore,  the  equitable  estate  In  fee  did  not 
vest  until  10  years  after  the  youngest  child 
came  of  age,  as  respondents  contend,  where 
was  It  between  the  termination  of  the  life 
estate  in  1893  and  the  expiration  of  the 
10-year  period  in  1897?  It  was  either  in 
the  trustee  or  it  was  In  the  children  named, 
and,  if  it  was  in  them  then.  It  had  been 
In  them  since  the  execution  of  the  deed. 
It  was  specified  in  the  deed  that  In  that 
interval  of  time  the  trustee  should  collect 
the  rents  and  pay  them  over  or  apply  them 
as  directed.  In  doing  so  he  was  not  acting 
as  a  mere  agent  or  as  one  executing  a  mere 
power;  he  was  acting  as  trustee  holding  the 
title  in  trust  and  the  persons  to  whom  he 
was  to  pay  the  money  collected  were  not 


Digitized  by 


Google 


Mo.) 


BUXTON  y.  KEOEGER. 


1159 


mere  donees  of  money  bat  they  were  eqtil- 
table  owners  of  13ie  land,  and  tbe  money 
was  theirs  because  It  was  the  fruit  of  their 
land.  To  the  extent,  therefore,  at  least  of 
eujoylng  the  rents  arising  from  the  land, 
their  proprietary  nse  of  the  property  began 
Immediately  on  the  termination  of  the  life 
estate.  The  language  of  the  deed  Is  that 
after  the  death  of  the  life  tenant  tbe  trustee 
"shall  hold  the  real  estate  aboye  described 
or  so  much  thereof  as  shall  not  haye  been 
disposed  of  as  aboye  proylded  to  the  use, 
benefit  and  behoof  share  and  share  alike 
of  the  children  born  or  to  be  bom,"  etc. 
He  was  to  bold  tbe  title  for  them;  they 
were  therefore  the  cestuls  que  tmst  of  the 
title  which  he  held,  and  be  was  to  collect 
and  pay  oyer  to  them  the  rents  arising  from 
their  property.  This  he  was  to  continue  to 
do  until  the  expiration  of  10  years  after  the 
youngest  child  should  haye  attained  lawful 
age,  and  then  he  was  to  "make  a  final  set- 
tlement with  each  of  said  children,  paying 
oyer  to  each  of  them  then  Uying,  and  to  the 
heirs  at  law  of  such  of  them  as  may  haye 
departed  this  life,  their  respectiye  shares 
as  aforesaid  of  the  said  rents  and  profits." 
The  language  there  used  shows  that  the 
grantor  understood  that  he  bad  given  the 
title  to  his  children,  and  the  interyention  of 
the  trustee  was  only  to  put  that  much  re- 
striction on  the  use  or  enjoyment  of  the 
estate;  be  doubtless  thought  It  would  be 
better  for  them  to  haye  the  estate  managed 
by  a  trustee  until  the  youngest  child  should 
reach  a  comparatlyely  mature  age.  When  the 
trustee  should  make  his  final  settlement  be 
was  to  pay  to  the  children  then  Hying  their 
respectiye  shares,  and  if  any  of  them  had 
died  be  was  to  pay  it,  not  to  tbe  suryiyors 
of  the  class,  but  to  the  heirs  of  the  de- 
ceased; that  is  be  was  to  pay  it  to  those 
who  had  inherited  the  interest  which  the 
deceased  children  of  the  grantor '  bad  own- 
ed. But  if  the  equitable  title  had  not  yest- 
ed  in  the  deceased  children  in  their  life- 
time, how  could  there  be  any  heirs  to  such 
title? 

So  far,  there  is  nothing  obscure  in  the 
meaning  of  the  deed,  and  if  the  clause  in 
question  had  ended  with  the  words  above 
quoted  there  would  have  been  no  room  for 
controversy  as  to  Its  meaning.  The  words 
preceding  were  all-sufiiclent  to  convey  the 
whole  title  to  the  trustee  for  the  use  of  the 
grantor's  wife  for  life  and  his  children  in  re- 
mainder in  fee;  bnt  defendants  are  advised 
that  the  words  following  give  a  significance 
to  the  whole  instrument,  and  have  the  effect 
to  qualify  all  that  had  gone  before  in  the 
granting  clause  and  to  designate  a  time,  not 
alone  when  the  free  and  unrestricted  enjoy- 
ment of  the  estate  was  to  begin,  but  when 
the  estate  was  for  the  first  time  to  vest.  Tbe 
language  is  "and  thereupon  (that  is  upon  the 
final  settlement  of  the  trusteeship)  this  trust 
shall  cease  and  be  determined,  and  the  title 
to  said  real  estate  and  every  part  and  por- 


tion thereof,  not  disposed  of  as  herein  pro- 
vided, shall  without  any  act  to  be  done  or 
performed  by  said  trustee  or  bis  successor  in 
trust  pass  to  and  become  fully  vested  in  fee 
simple  in  said  children  then  living  and  in  the 
heirs  at  law  of  snch  of  said  children  as  may 
then  be  dead,  to  be  held  by  them  as  tenants 
in  common  according  to  their  respective  equal 
shares  as  aforesaid  and  their  inheritance, 
from  such  of  said  children  as  may  then  be 
dead."  The  oflice  of  the  trustee  would  have 
ended,  and  the  title  which  tbe  grantor's  chil- 
dren up  to  that  time  had  held  would  have 
changed  its  character  from  an  equitable  to  a 
legal  estate  by  force  of  the  deed  without  anj 
relinquishment  of  title  from  the  trustee,  even 
if  the  words  last  quoted  had  not  been  added 
to  what  had  preceded;  therefore  those  words 
were  unnecessary,  but  they  did  not  alter  the 
effect  of  all  that  had  gone  before.  The  con- 
veyancer may  have  thought  that  unless  such 
words  were  used  the  legal  title  would  remain 
in  the  trustee  after  he  had  settled  his  ac- 
counts and  descend  to  his  heirs,  leaving  only 
the  equitable  title  In  the  testator's  children, 
and,  in  order  to  put  that  trouble  out  of  the 
way  and  avoid  the  consequence  of  a  possible 
disinclination  or  accidental  incapacity  on 
the  part  of  the  trustee  to  execute  a  deed  of 
relinquishment,  the  words  were  used  to  ren- 
der such  a  deed  unnecessary.  But  whatever 
may  have  been  the  Idea  of  the  conveyancer, 
we  are  satisfied  that  the  intention  of  the 
grantor  gathered  from  the  whole  deed  was  to 
give  his  children  a  vested  fee  in  remainder, 
and  the  office  of  the  trustee  was  continued  to 
the  period  named  only  to  secure  what  tbe 
grantor  deemed  a  Judicious  management  of 
the  property  until  his  children  were  old 
enough  to  have  mature  Judgment;  in  other 
words,  it  was  a  restriction  on  the  use  and 
a  postponement  of  the  time  for  full  enjoy- 
ment of  the  estate,  but  not  a  postponement 
of  the  time  of  the  vesting  of  the  title. 

There  is  no  question  but  that  the  whole 
title  which  the  grantors  had  before  the  exe- 
cution of  the  deed  passed  out  of  them  by  its 
execution,  and  whatever  title  they  thereafter 
had  In  tbe  property  was  derived  from  the 
deed  Itself.  That  deed  conveyed  the  whole 
legal  title  to  the  trustee,  and  divided  the 
equitable  title  into  a  life  estate  and  remain- 
der in  fee.  But  for  the  active  duties  the 
trustee  was  given  to  perform,  the  deed  would 
have  fallen  within  the  terms  of  the  statute 
of  uses  and  trusts,  with  the  result  that  the 
equitable  title  would  have  drawn  to  it  the 
legal  title,  and  the  trustee  would  have  been 
discharged.  The  active  duties,  however,  sus- 
pended the  merger  of  the  title,  and,  while 
those  duties  remained  to  be  performed,  tbe 
legal  title  was  left  in  the  trustee,  while  the 
equitable  titles  were  in  those  for  whom  they 
were  created.  The  active  trust  separated  the 
legal  from  the  equitable  titles,  as  well  in  the 
life  estate  as  In  the  remainder,  but  rendered 
the  one  no  more  contingent  than  the  other. 


Digitized  by 


Google 


1160 


U7  SOUTHWESTERN  REPORTBH. 


(Ma 


Hie  contingencies  whldi  might  have  resulted 
In  postponing  the  enjojnnent,  or  In  diminish- 
ing the  quantity  of  the  property  to  pass  to 
the  remaindermen,  resulted,  not  from  the 
fact  that  the  legal  title  was  withheld  from 
them,  but  by  the  possibility  of  the  numerical 
enlargement  of  the  class  or  the  exercise  of 
the  power  of  disposal  by  the  life  tenant,  nei- 
ther, of  which  affected  the  character  of  the 
remainder.  In  the  period  of  time  between 
the  termination  of  the  life  estate  and  the 
specified  10  years  after  the  youngest  child 
came  of  age,  where  was  the  equitable  title? 
It  was  in  those  for  whose  use  and  benefit  the 
trustee  held  the  legal  title;  and  to  whom  he 
was  required  to  pay  the  rents.  Then,  when 
the  period  of  his  active  duties  expired,  the 
statute  of  uses  took  the  case  in  hand,  and  he 
was  discharged  without  being  required  to 
execute  a  deed  transferring  his  legal  title; 
the  only  thing  required  by  him  was  to  settle 
his  accounts.  That  Is  in  conformity  to  the 
language  of  the  deed,  tuid  also  to  the  lan- 
guage of  the  statute. 

We  hold,  therefore,  that  title  in  fee  In  re- 
mainder to  an  undivided  one-fourth  of  the 
land  was  rested  in  John  Henry  Lanman  In 
his  lifetime,  and  he  had  a  right  to  dispose 
of  it  by  will  as  he  did,  and  the  plaintiff  as 
his  devisee  is  entitled  to  recover.  The  Judg- 
ment ought  to  be  reversed,  and  the  cause  re- 
manded to  be  retried  accordlns  to  the  law  as 
herein  expressed. 

GANTT  and  WOODSON,  JJ.,  concur  in  the 
views  herein  expressed.  WOODSON,  J.,  ex- 
presses his  views  on  another  point- in  a  sepa- 
rate dissenting  opinion. 

WOODSON,  J.  I  concur  in  all  that  has 
been  said  by  Judge  VALLIANT  In  the  opin- 
ion filed  by  him  in  this  cause;  but  in  the 
view  I  take  of  the  case  It  is  wholly  immate- 
rial whether  the  grantees  in  the  deed  take 
a  vested  or  a  contingent  remainder  thereun- 
der. In  either  event,  in  my  opinion,  the 
Judgment  should  be  reversed  and  the  cause 
remanded,  with  permission  granted  to  the 
parties  interested  to  take  such  legal  action 
as  In  their  Judgment  they  may  deem  proper, 
in  order  to  secure  or  protect  their  rights  to 
the  real  estate  involved. 

In  my  Judgment,  the  deed  in  question  Is 
clearly,  upon  its  face,  violative  of  the  stat- 
ute of  perpetuities,  and  is  consequently  ab- 
solutely null  and  void  for  all  purjntses  wbatr 
soever.  If  that  is  true,  then  the  deed  con- 
veyed no  estate  of  any  character  to  any  of 
the  grantees  mentioned  therein,  but,  upon  the 
contrary,  the  grantors  in  the  deed  died  the 
owners  of  the  land  described  therein,  and  it 
should  be  divided  between  their  heirs  at  law 
according  to  the  statutes  of  descent  and  dis- 
tribution. 

2.  The  third  paragraph  of  the  deed  in  ques- 
tion. In  so  far  as  it  Is  material  to  the  point 
I  wish  to  suggest,  reads  as  follows: 

"Third:  From  and  after  the  death  of  said 


Catherlna  Lanman  and  the  said  John  F. 
liauman,  the  said  party  of  the  second  part 
and  his  successors  In  trust,  shall  hold  the 
real  estate  above  described,  or  so  much  there- 
of as  shall  not  have  been  disposed  of  as  above 
provided,  to  the  use,  benefit  and  behoof,  sliare 
and  share  alike,  of  the  children  lx>m  or  to 
be  born  of  the  marriage  of  said  John  F.  Lan- 
man and  Catherlna  Lanman,  the  children 
now  living,  being  named  as  follows,  to-wlt: 
John  Henry  Lanman,  bom  May  30th,  1854. 
Catharlna  Maria  Alvlna  Lauman,  bom  No- 
vember 25th,  1863,  John  Frederick  William 
Lauman,  bom  November  11,  1867,  Catharlna 
Carolina  Wilbelmlna  Lauman,  bom  Septem- 
ber 13th,  1869;  and  the  said  party  of  the 
second  part,  or  his  successors  in  trust,  shall 
collect  and  receive  all  the  rents.  Issues  and 
profits  arising  or  accruing  from  said  real 
estate,  out  of  which  he  or  they  shall  pay  the 
taxes  levied  or  assessed  upon  said  real  es- 
tate.   •    •    • 

"At  the  expiration  of  ten  years  from  and 
after  the  date  when  the  youngest  of  said 
children  shall  have  attained  lawful  age,  the 
said  trustee  or  his  successor  in  trust,  shall 
make  a  final  settlement  with  each  of  said 
children,  paying  over  to  each  of  them  then 
living,  and  to  the  heirs  at  law  of  such  of 
them  as  may  have  departed  this  life,  their 
respective  equal  shares  as  aforesaid,  of  the 
said  rents  and  profits,  and  thereupon  this 
trust  shall  cease  and  be  determined,  and  the 
title  to  said  real  estate  and  every  part  and 
portion  thereof,  not  disposed  of  as  hereinbe- 
fore provided;  shall  without  any  act  to  be 
done  or  performed  by  said  trustee  or  his  suc- 
cessor in  trust,  pass  to  and  become  fully 
vested  In  fee  simple  In  said  children  then  liv- 
ing, and  in  the  heirs  at  law  of  said  children 
as  may  then  be  dead." 

By  reading  the  third  clause  of  said  deed, 
it  is  seen  that  it  expressly  provides  that  the 
unborn  children  of  the  unborn  grantees  men- 
tioned in  the  deed  should  take  an  interest  in 
the  real  estate  conveyed,  provided  a  child 
should  be  bom  unto  the  grantors  prior  to 
their  death,  and  provided  further  that  said 
child  had  died  leaving  a  child  or  other  heirs 
surviving  him  at  the  time  distribution  was 
made  of  the  real  estate,  described  in  the 
deed  by  the  trustees,  under  the  terms  of  the 
deed.  That  being  true,  and  it  appearing  up- 
on the  face  of  the  deed,  it  ia  clearly  seen, 
without  a  shadow  of  doubt,  that  it  was  not 
only  possible  but  highly  probable  that  an 
unborn  child  of  an  unborn  child  might  have 
taken  an  Interest  in  said  deed.  In  other 
words,  if  after  the  «cecutlon  of  the  deed 
there  had  been  born  unto  John  F.  Lauman  and 
Catherlna  lauman,  his  wife,  the  grantors  in 
the  deed,  a  child  (whom  for  convenience  we 
will  call  James  Lauman),  and  if  prior  to  said 
distribution  James  Lauman  had  died  leav- 
ing surviving  him  a  child  or  children  (whom 
for  convenience  we  will  call  Charles  and  Al- 
fred I^Auman),  then  in  that  case  James, 
Charles,  and  Alfred  Lauman  would  luive  tak- 
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en  an  interest  In  said  real  estate  under  the 
deed  of  the  grantors,  who  were  the  parents 
of  James  and  the  grandparents  of  Charles 
and  Alfred  Lauman,  notwithstanding  the 
fact  that  none  of  them  were  born  at  the  time 
the  deed  was  executed.  Consequently,  as  be- 
fore stated,  the  unborn  child  of  an  unborn 
child  might  haye  taken  the  title  to  the  real 
estate  in  question  under  the  deed  we  are 
asked  to  construe.  That  being  unquestion- 
ably true,  then  the  deed  is  void  and  Inopera- 
tive  for  any  purpose,  for  the  reason  that  it 
plainly  and  diametrically  contravenes  and 
.does  violence  to  both  the  letter  and  the  spirit 
of  the  statute  of  perpetuities,  which  declares 
all  instruments  void  which  purport  to  con- 
vey real  estate  to  the  unborn  child  of  an  un- 
born child,  or  for  a  period  of  time  beyond  a 
life  or  lives  in  bdng.  and  21  years  there- 
after, allowing  the  period  of  gestation,  In  ad- 
dition, of  a  child  en  ventre  sa  mere,  who  is  to 
take  under  such  a  limitation. 

This  question  came  before  division  No.  1 
of  this  court  in  the  recent  case  of  Stiepperd 
v.  Fisher,  206  Mo.  208,  103  8.  W.  989,  and, 
after  a  most  exhaustive  research  and  mature 
deliberation,  the  court  said: 

"Mr.  Washburn  lays  down  the  rule  of  law 
against  perpetuities  in  the  following  lan- 
guage :  'Still  the  policy  of  the  law  is  against 
clogging  the  free  alienation  of  estates,  and, 
as  will  be  shown  hereafter,  it  has  become  an 
lmi)eratlve,  unyielding  rule  of  law,  first,  tliat 
no  estate  can  be  given  to  the  unborn  child  of 
an  unborn  child;  and,  second,  that  lands  can- 
not t>e  limited  in  any  mode  so  as  to  be  locked 
up  from  alienation  beyond  the  period  of  a 
life  or  lives  in  being  and  21  years  after,  al- 
lowing the  period  of  gestation,  in  addition,  of 
a  child  en  ventre  sa  mere,  who  is  to  take  un* 
der  such  a  limitation.'  1  Washburn  on  Real 
Prop.  (4th  Ed.)  p.  110.  f  57.  Sherwood,  J., 
quotes,  with  approval,  the  foregoing  langunge 
of  Mr.  Washburn  in  the  case  of  Lockrldge  v. 
Mace,  109  Mo.,  loc.  dt  166,  18  S.  W.  1145. 
In  discussing  this  same  question,  another 
eminent  authority  says:  'Perpetuities  are 
grants  of  property,  where  the  vesting  of  an 
estate 'or  Interest  is  unlawfully  postponed; 
and  they  are  called  perpetuities,  not  because 
the  grant,  as  written,  would  make  them  per- 
petual, but  because  they  transgress  the  lim- 
its which  the  law  has  set  in  restraint  of 
grants  that  tend  to  a  perpetual  suspense  of 
the  title,  or  of  its  vesting,  or,  as  is  sometimes 
with  less  accuracy,  expressed,  to  a  perpetual 
prevention  of  alienation.  It  is  any  limita- 
tion tending  to  take  the  subject  of  it  out  of 
commerce  for  a  longer  period  than  a  life  or 
lives  in  being,  and  21  years  beyond ;  and,  in 
case  of  a  posthumous  child,  a  few  months 
more,  allowing  for  the  term  of  gestation;  or 
it  is  such  a  limitation  of  property  as  renders 
it  unalienable  I>eyond  the  period  allowed  by 
law.  The  particular  feature  in  limitations  of 
future  interests,  with  which  the  rule  against 
perpetuities  is  connected,  is  the  time  of  their 
vesting,  or,  In  other  words,  of  their  becom- 


ing interests  transmissible  to  the  representa- 
tives of  the  grantee,  devisee,  or  legatee,  and 
disposable  by  him.'  Rice  on  Modem  Law  of 
Real  Property,  p.  755,  {  270;  Mifflin's  Ap- 
peal, 121  Pa.  206,  15  Atl.  625,  1  Li  R.  A.  453, 
6  Am.  St.  Rep.  781.  Continuing,  the  same  au- 
thor, in  the  following  section,  says:  'It  was 
always  easy  to  determine  where  an  executory 
devise  contravenes  the  rule  against  perpetui- 
ties by  this  single  inquiry,  viz. :  Is  it  possi- 
ble that  the  event  or  contingency  upon  which 
the  estate  must  vest  may  not  occur  or  happen 
within  the  prescribed  period  limited  by  the 
rule?  For  if,  by  any  possibility,  the  event 
might  not  happen '  within  the  time,  the  de- 
vise is  obnoxious  to  the  rule,  and  hence  in- 
valid. In  all  instances,  under  all  circum- 
stances, the  contingency  upon  which  the  vest- 
ing of  the  estate  hinges  must  be  of  such  a 
character  that  it  will  infallibly  occur  some 
time  within  the  limit.'  Mr.  Rice  lays  down 
the  true  test  of  the  legality  of  such  limita- 
tions in  the  following  language:  'In  the  ap- 
plication of  this  rule,  in  order  to  test  the  le- 
gality of  a  limitation,  it  is  not  sufficient 
that  it  be  capable  of  taking  effect  within  the 
prescril)ed  i)erIod ;  it  must  be  so  framed  as 
ex  necessitate  to  take  effect,  if  at  all,  within 
that  time.  If,  therefore,  a  limitation  is 
made  to  depend  upon  an  event  which  may 
happen  immediately  after  the  death  of  the 
testator,  but  which  may  not  occur  until  aft- 
er the  lapse  of  the  prescribed  period,  the  lim- 
itation is  void.  The  object  of  the  rule  Is  to 
prevent  any  limitation  which  may  restrain 
the  alienation  of  property  beyond  the  precise 
period  within  which  it  must  by  law  take  ef- 
fect »  »  •  The  true  test  by  which  to  as- 
certain whether  a  limitation  over  is  void 
for  remoteness  is  very  simple.  It  does  not 
depend  upon  the  character  or  nature  of  the 
contingency  or  event  upon  which  It  Is  to  take 
effect  These  may  be  varied  to  any  extent 
But  it  turns  on  the  single  question,  whether 
the  prescribed  contingency  or  event  may  not 
arise  until  after  the  time  allowed  by  law 
within  which  the  gift  over  must  take  effect' 
Rice  on  Modem  Law  of  Heal  Property,  p. 
762,  i  275. 

"The  rule  of  law  against  perpetuities  is 
not  complicated  nor  difficult  of  understand- 
ing, but  is  like  most  rules  of  universal  ap- 
plication— it  is  often  found  difficult  in  ap- 
plying it  to  the  facts  of  a  particular  case. 
But  if  the  object  of  the  rule  is  constantly 
l>ome  in  mind,  and  the  kind  of  Interests  or 
estates  which  come  under  its  operation,  the 
proper  application  of  the  rule  is  very  much 
simplified.  The  object  of  the  rule,  as  before 
stated,  is  to  leave  the  alienation  or  circula- 
tion of  property  free  from  all  entanglements 
and  other  obstructions,  so  that  it  will  freely 
pass  and  circulate  in  the  channels  of  com- 
merce, and  the  kind  of  the  estates  to  which 
the  rule  applies  are  contingent  remainders, 
conditional  limitations,  executory  devises, 
and  springing  and  shifting  uses.  These  In- 
terests or  estates  at  common  law  were  in* 
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alienable,  because  of  their  contingent  nature. 
2  Wasbburn  on  Real  Property  (4tli  Ed.)  p. 
601,  {  e.  Sucb  estates  withdrew  the  landed 
property  from  the  ordinary  channels  of  com- 
merce, Its  disposal  and  acquisition  was  ren- 
dered difficult,  its  In^trovement  was  greatly 
retarded,  the  development  of  the  country  was 
stayed,  and  the  capital  of  the  country  was 
gradually  withdrawn  from  trade  and  drcn- 
latlon.  In  order  to  escape  from  that  condi- 
tion of  things,  the  courts  originated  and  de- 
veloped and  put  in  force  the  rule  against  per- 
petuities. It  is  a  pure  and  simple  judge- 
made  law  of  extensive  application,  and  in 
force  in  one  form  or  other  In  every  civilized 
nation  on  the  globe,  and  stands  inexorably 
against  all  efforts  tending  to  Impede  or  clog 
the  channels  of  commerce.  In  the  absence 
of  statutes  to  the  contrary,  this  rale  never 
applies  to  vested  remainders,  because  at 
common  law  they  were  always  alienable,  and 
for  that  reason  they  never  fall  under  the 
bane  of  the  courts  or  the  displeasure  of  the 
lawmakers,  except  in  recent  years  a  few  of 
the  states  have  enacted  statutes  prohibiting 
the  sale  of  vested  remainders.  In  the  states 
where  those  statutes  exist,  of  course,  the  rule 
of  perpetuities  applies  with  equal  reason  and 
force  to  vested  as  it  does  to  contingent  re- 
mainders. Rice  on  Modem  Law  of  Real 
Property,  pp.  755  to  764,  ii  270  to  276 ;  Gray 
on  Rule  Against  Perpetuities,  p.  167,  i  205; 
Washburn  on  Real  Property  (4th  Ed.)  p.  705, 
14." 

In  the  Shepperd  Case,  Just  quoted  from, 
one  clause  of  the  deed  there  under  considera- 
tion contained  the  Identical  vice  pointed  out 
in  the  deed  Involved  In  the  case  at  bar,  and, 
in  passing  upon  that  Identical  question,  the 
court  used  this  language:  "Such  births  are 
not  only  possible  but  highly  probable;  in 
fact,  such  a  child  has  been  born  unto  Susan 
Ellen  Shepperd  since  the  death  of  the  testa- 
tor. It  Is  thus  seen  that  the  estate  under 
the  fifth  clause  of  the  will  may  not  vest  until 
the  birth  of  an  unborn  child  of  an  unborn 
child;  and  that  under  the  sixth  x>aragraph 
it  cannot  vest  In  fee  in  the  child  born  since 
the  death  of  the  testator  tmto  the  said  Susan 
Ellen  Shepperd  until  It  also  has  issue  born, 
which  will  be  beyond  the  allotted  time  pre- 
scribed by  the  rule,  because  such  issue  would 
be  the  unborn  issue  of  the  unborn  bodily 
heirs  of  said  Susan  Ellen  Shepperd.  1  Wash- 
bum  on  Real  Property  (4th  Ed.)  p.  110,  i 
67;  Rice  on  Modem  Law  of  Real  Property, 
pp.  761,  762,  §  274;  Lockridge  v.  Mace,  109 
Mo,  loc  cit  166,  18  8.  W.  1145."  The  fact 
that  no  child  was  born  unto  the  grantors  in 
the  deed  in  question  does  not  change  the  le- 
gal effect  of  the  deed,  for  the  reason  that.  If 
it  is  iKWslble  for  an  unborn  child  of  an  un- 
born child  to  take  under  the  deed.  It  is  just  as 
void  as  if  such  child  bad  in  fact  been  bora, 
as  was  the  fact  in  the  Shepperd  Case. 

The  ftime  question  was  presented  to  this 
court  in  the  case  of  Bradford  v.  Blossom,  190 
Mo.  110,  88  S.  W.  721.    The  ophiion  In  that 


case  was  written  by  Burgess,  J.,  and  the 
court  there  held  that  a  will  which  offended 
against  the  statute  of  perpetuities  was  void. 
The  same  case  came  before  the  court  in  banc, 
and  by  a  unanimous  court  the  same  doctrine 
was  again  announced  therein.  Bradford  ▼. 
Blossom,  207  Mo.  177,  106  S.  W.  288.  Also, 
to  the  same  effect,  see:  Heald  v.  Heald,  56 
Md.  800;  Donohue  v.  McNlchol,  61  Pa.  73; 
Bamum  v.  Bamum,  26  Md.  119,  90  Am.  Dec 
88 ;  Gray  on  Perpetuities  (2d  Ed.)  H  369  to 
382 ;  Coggln's  Appeal,  124  Pa.  10,  16  AU.  579. 
10  Am.  St  Rep.  569;  In  re  Walkerly,  108  Cai. 
627,  41  Pac.  772,  49  Am.  St  Rep.  136, 137.  In 
fact,  all  of  the  text-writers  and  adjudica- 
tions of  this  country  and  of  England  enunci- 
ate the  rule  to  be  as  stated  In  the  case  of 
Shepperd  v.  Fisher,  supra,  and  I  have  been 
unable  to  find  a  single  authority  holding  to 
the  contrary  on  either  side  of  the  waters. 

I  am,  therefore,  clearly  of  the  opinion 
that  the  deed  in  question  is  absolutely  void 
upon  Its  face,  and  that  it  conveyed  no  title 
whatever  to  any  one. 

3.  It  is  contended  that  the  validity  of  the 
deed  is  not  questioned  in  this  case.  That  is 
trae,  and  the  opinion  of  FOX,  J.,  filed  liere- 
in  so  states ;  but,  as  I  view  the  case,  that  is 
wholly  immaterial,  for  the  reason  that  the 
vice  of  the  deed  appears  upon  its  face,  and, 
should  we  hold  it  to  be  a  valid  deed,  the 
clear  effect  of  that  ruling  would  be  to  over- 
rule a  long  line  of  cases  heretofore  decided 
by  this  conrt,  and  wipe  from  the  Jurispru- 
dence of  this  state  the  law  against  perpe- 
tuities, which  is  conceded  by  all  to  be  one  of 
the  best  and  wisest  laws  extant,  and  which 
is  in  force  in  every  civilized  country  on  the 
globe.  Not  only  that  but  it  would  also  set 
a  bad  example  for  conveyancers  of  real  es- 
tate in  the  future,  and  invite  the  execution 
of  deeds  and  wills  which  cannot  stand  the  le- 
gal test. 

I  am,  therefore,  of  the  opinion  that  the 
Judgment  should  be  reversed,  and  the  cause 
remanded  for  the  purposes  heretofore  stated 
in  paragraph  1  one  of  this  opinion. 


BUXTON  V.  LAUMAN  et  al.  (two  cases). 

(Supreme  Court  of  Missouri.     March  9.  1909. 

Rehearing  Denied  April  13,  1909.) 

Appeals  from  St  Louis  Circuit  Conrt;  O'Neil 
Ryan,  Judge. 

Actions  by  Christina  S.  Buxton  against  John 
F.  W.  Lauman  and  others.  Judgments  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

Rassleur.  Sthnnrmacher  ft  Rassieur,  for  appel- 
lant. Kehi  &  Tittmann  and  Klein  &  Hough, 
for  respondents. 

FOX,  J.  These  causes  are  brought  to  this 
court  by  appeal  on  the  part  of  the  plaintiff  from 
the  judgment  of  the  circuit  court  of  the  city  of 
St.  Louis  in  ejectment  proceedings  finding  the 
issnea  for  the  defendants. 

It  U  sufficient  to  say  of  these  causes  that  the 
same  propositions  are  involved  as  in  the  case 
of  Buxton  V.  Kroeger  et  al.  (in  which  the  opin- 
ion was  handed  down  at  the  present  sitting  of 
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this  conrt)  117  8.  W.  1147.  The  conclusions 
reached  in  the  Kroeger  Case  must  be  held  de- 
cisive of  the  cases  at  bar,  and  the  judgments  of 
the  circuit  coart  should  be  affirmed,  and  it  ia 
■o  ordeied. 

BTTROBSS,  LAMM,  and  ORAVBS,  JJ.,  con- 
cur. VALLIANT,  C.  J.,  and  QANTT  and 
WOODSON,  JJ.,  dissent. 


BUXTON  v.  DUNN  et  al. 

(Supieme  Court  of  Missouri.     March  9,  1909. 

Rehearing  Denied  April  13,  1909.) 

Appeal  from  St.  Lools  Circuit  Court;  O'Neil 
Ryan.  Judge. 

Action  by  Christina  S.  Bnzton  against  Thom- 
as Dunn  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

Rassienr,  Schaurmacher  &  Rassienr,  for  appel- 
lant. Kebr  &  Tittmann  and  Klein  ft  Hough, 
for  respondents. 

FOX,  J.  This  cause  is  brought  to  this  court 
by  appeal  on  the  part  of  the  plaintiff  from  the 
Judgment  of  the  circuit  court  of  the  city  of  St 
Louis  in  an  ejectment  proceeding  finding  the 
issues  for  the  defendants. 

It  is  sufficient  to  say  of  this  cause  that  the 
same  propositions  are  involved  in  the  case  of 
Buxton  V.  Kroeger  et  al.  (in  which  the  opinion 
was  handed  down  at  the  present  sitting  of  this 
conrt)  117  S.  W.  1147.  The  conclusions  reached 
in  the  Kroeger  Case  must  be  held  decisive  of 
the  case  at  bar,  and  the  judgment  of  the  circuit 
court  should  be  affirmed,  and  it  is  so  ordered. 

BUROBSS,  LAMM,  and  GRAVES,  JJ.,  con- 
cur.     VALLIANT,    C.   J.,   and   GANTT   and 


WOODSON,  JJ.,  dissent. 


GORDON  et  al.  t.  PARK  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   1. 

March  31,  1909.    Rehearing  Denied 

April  13,  1909.) 

1.  Appeal  and  Ersob  ({  1127*)— AirutitANCs 
—Motion  to  AFniuf. 

Where  a  motion  to  affirm  on  the  ground 
that  appellant  did  not  file  the  transcript  within 
the  required  time  was  not  accompanie<i  by  the 
nsual  docket  fee,  the  motion  will  not  be  consid- 
ered, not  having  been  properly  filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1127.*] 

2.  Mines  and  Minebals  (J  49*)  —  Title  — 
Adtebse  Possession  —  Elements. 

In  order  to  claim  minerals  under  the  stat- 
ate  of  limitations,  after  a  severance  from  the 
surface  ownership,  the  surface  owner  must  show 
actual,  notorious,  exclusive,  continuous,  peacea- 
ble, and  hostile  possession  of  the  mine,  indo- 
pendently  of  his  possession  of  the  surface,  in  the 
same  manner  as  a  stranger,  actual  possession 
twing  shown  by  opening  and  operating  the  mine, 
and  the  possession  is  continuous  If  the  opera- 
tion is  carried  on  at  such  seasons  as  the  nature 
of  the  work  permits  or  the  custom  of  the  neigh- 
borhood requires,  if  there  is  some  evidence  of 
irassession  in  the  interval  to  connect  the  opera- 
tions, when  resumed,  with  the  prior  operations. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  135;  Dec.  Dig.  §  49.»] 

3.  Mines  and  Minerals  (|  49*)— Recovery 
OF  Possession— INSTBUCTIONS— Continued 
Possession. 

In  ejectment  for  a  coal  mine,  where  the 
court  instructed  that  defendant  must  have  had 


actual,  exclusive,  continued,  and  peaceable  ikw- 
session  of  the  coal  for  10  years  to  claim  by  lim- 
itations, if  requested,  an  instruction  should 
have  been  given  explaining  what  would  consti- 
tute "continued"  possession. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MineraU,  Cent  Dig.  !  135;  Dec.  Dig.  {  49.*] 

4.  Appeal  and  Error  (S  216*)— Objections 
Below  —  Instructions  —  Requests  —  Ne- 
CEssnr. 

In  ejectment  for  a  coal  mine,  where  the 
court  instructed  that,  to  claim  by  limitations, 
defendant  must  show  actual,  exclusive,  contin- 
ued possession,  etc.,  for  the  statutory  period,  de- 
fendant cannot  complain  on  appeal  that  the 
court  did  not  instruct  as  to  what  constituted 
"continued"  possession,  where  he  did  not  ask 
such  an  instruction ;  the  instructions  for  plain- 
tiff being  proper  in  their  general  outline. 

[Hid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  627,  628;  Dec.  Dig.  | 
216.*] 

6.  Appeal  and  E^ob  (i  882*)— Review— In- 
vited Error— Instructions. 

In  ejectment  for  a  coal  mine,  defendant 
cannot  complain  on  appeal  of  an  instruction 
that,  to  claim  by  limitations,  he  must  show  act- 
ual, exclusive,  and  continued  possession,  with- 
out explaining  the  meaning  of  "continued," 
where  he  used  the  same  word  without  explana- 
tion in  an  instruction  given  for  him. 

fEJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8602;   Dec  Dig.  i  882.*] 

6.  Trial  (|  143*)— Question  fob  Jury- Con- 
rucTiNQ  Evidence. 

Where  the  evidence  was  conflicting  as  to 
whether  defendant's  possession  of  a  coal  mine, 
which  he  claimed  by  limitations,  was  continu- 
ous, the  question  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
rWg.  i  342;    Dec.  Dig.  (  143.*] 

7.  Mines  and  Minerals  (J  50*)— Recovery 
of  Possession— Judoment^Description  or 
Property- "Premises.  ' ' 

In  ejectment  for  a  coal  mine,  the  judg- 
ment was  not  objectionable  for  adjudging  that 
plaintiff  recover  possession  of  the  "following  de- 
scribed premises,  to-wit:  two-fifths  of  one-half 
of  the  coal  situated  under  the  surface."  etc. ; 
the  word  "premises"  only  referring  to  the  min- 
eral estate. 

[Eid.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  50.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5509,  5513;  vol.  8,  p.  7761.] 

8.  Mines  and  Minerals  (S  65*)  —  Convey- 
ances —  Estate  in  Minerals. 

A  separate  estate  may  be  created  in  min- 
erals, either  by  grant  or  exception. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  tS  153,  158;  Dec.  Dig. 
§55.*] 

9.  Mines  and  Minerals  (8  65*)— Convey- 
ances—Appurtenances. 

The  grant  of  coal  under  the  surface  car- 
ries with  it  the  use  of  the  surface  so  far  as  nec- 
essary for  mining  operations. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  }i  159,  163;  Dec.  Dig.  S 
55.*] 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty; W.  N.  Evans,  Special  Judge. 

Action  by  James  Gordon  and  others 
against  Allen  Park  and  others.  From  a 
Judgment  for  plaintiers,  defendants  appeal. 
Affirmed. 
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N.  T.  Gentry  and  Boyle  G.  Clark,  for  ap- 
pellants. Webster  Gordon  (B.  W.  HInton, 
of  counsel),  for  respondents. 

GRATES,  J.  Tbls  Is  the  second  appeal 
In  .this  case.  The  former  appeal  was  by 
the  plaintiffs,  and  was  heard  by  division  2 
of  this  court.  202  Mo.  236,  100  S.  W.  621, 
119  Am.  St  Rep.  802.  The  cause  was  revers- 
ed for  errors  in  defendants'  instructions, 
pointed  out  In  the  opinion.  Upon  a  retrial 
the  plaintiffs,  by  a  verdict  of  nine  Jurors, 
recovered  the  possession  of  the  property  sued 
for,  without  damages  or  rents  and  profits, 
and  Judgment  went  accordingly. 

In  the  former  case.  Burgess,  J.,  first  states 
certain  undisputed  facts  and  certain  facts 
proven  by  the  records,  which  statement  is 
applicable  here,  and  Is  as  follows: 

"This  Is  an  action  In  ejectment,  instituted 
by  plaintlflF  In  the  circuit  court  of  Boone 
county,  to  recover  possession  of  an  undivided 
two-tenths  of  all  the  coal  underlying  certain 
land  in  said  county  owned  by  defendant 
Allen  Park,  which  land  and  coal  mine  there- 
on he  had  leased  to  defendant  George  Mello- 
way.  The  petition  Is  in  the  usual  form. 
The  defendants  filed  separate  answers,  that 
of  defendant  Melloway  being  simply  a  gen- 
eral denial;  but  defendant  Park's  answer, 
in  addition  to  denying  each  and  every  alle- 
gation in  the  petition,  set  up  and  pleaded  the 
statute  of  limitations.    *    •    * 

"There  is  no  dispute  as  to  the  ownership 
of  the  land,  but  only  as  to  the  coal  underly- 
ing the  same.  Berkeley  Estes  was  the  com- 
mon source  of  title.  It  appears  from  the 
evidence  that  on  February  25,  1859,  he  con- 
veyed to  Boyle  Gordon  an  undivided  half 
interest  in  the  coal  mine  in  controversy,  re- 
citing in  the  deed  that  the  other  half  had 
previously  been  conveyed  to  John  B.  Gordon. 
By  deed,  dated  March  5,  1859,  Boyle  Gordon 
conveyed  his  undivided  interest  in  the  mine 
to  George  W.  Gordon,  the  father  of  the  plain- 
tiffs. This  deed  was  recorded  in  the  record- 
er's ofllce  of  Boone  county,  March  7,  1859. 
George  W.  Gordon  died  In  1860,  and  by  the 
terms  of  his  will,  which  was  probated  July 
24,  1860,  all  of  his  real  and  personal  estate 
was  given  to  his  widow,  Ann  Eliza  Gordon, 
during  her  lifetime,  and  at  her  death  to  her 
children,  Irvln  Gordon,  Irene  Gordon,  Jennie 
Gordon,  Webster  Gordon,  and  James  Gordon, 
the  two  last  named  being  the  plaintiffs  in 
this  action.  An  Inventory* of  all  the  real 
and  personal  estate  of  said  George  W.  Gor- 
don was  made  by  the  executors,  Ann  Eliza 
Gordon  and  James  M.  Gordon,  but  there  was 
no  mention  in  said  inventory  of  any  interest 
of  the  testator  in  said  coal  mine,  nor  was 
there  any  evidence  that  said  George  W.  Gor- 
don ever  used  or  claimed  any  interest  therein. 

"The  land  upon  which  the  coal  mine  in 
question  is  situated  was  conveyed  by  Berke- 
ley Elstes  to  his  son-in-law,  William  A.  Park, 
by  deed  executed  June  1,  1868,  which  deed 
contained  no  reservation  as  to  the  said  coal 


mine.    William  A.   Park  died  on  May  20, 

1874,  leaving  a  widow,  a  daughter,  and  an 
Infant  son,  the  latter  being  Allen  Park,  de- 
fendant in  this  suit  By  his  last  will  and 
testament,  William  A.  Park  gave  this  land 
to  his  widow  during  her  lifetime  and  to  his 
children  at  her  death.    His  widow  died  in 

1875,  and  his  daughter  died  intestate  a  few 
years  later,  never  having  married.  Defend- 
ant Allen  Park,  being  a  child  three  years  old 
at  the  time  of  bis  mother's  death,  was  taken 
to  the  home  of  his  uncle,  William  B.  Estes. 
Mr.  Estes  qualified  as  executor  of  the  estate 
of  William  A.  Park,  deceased,  and  also  quali- 
fied as  guardian  and  curator  of  defendant 
Allen  Park,  and  acted  as  such  guardian  and 
curator  until  February,  1894.  On  December 
27,  1893,  defendant  Allen  Park  became  of 
age,  having  married  a  short  time  prior  there- 
to, and  moved  to  this  land,  living  thereon 
till  March  16,  1901,  when  he  sold  it  to  Sarab 
E.  Hayes.  Mrs.  Hayes  and  her  husband  had 
this  mine  worked  till  they  sold  the  place  to 
defendant  George  Melloway  on  February  2, 
1903.  The  next  day  Melloway  conveyed  the 
land  back  to  Allen  Park.  In  neither  of  the 
deeds  of  conveyance  was  there  mention  of 
any  reservation  as  to  the  said  coal  mine.  On 
the  day  of  the  last-named  conveyance,  de- 
fendant Park  executed  a  mining  lease  to  said 
Melloway  authorizing  him  to  mine  on  said 
land." 

Judge  Burgess  likewise  makes  a  statement 
of  the  facts  pro  and  con  upon  the  question  of 
adverse  possession,  but,  as  the  case  was  re- 
tried, these  facts  we  will  state  as  they  appear 
in  this  record. 

The  evidence  upon  the  part  of  the  plaintiffs 
upon  the  question  of  adverse  possession  of 
the  coal  mine  tended  to  show  that,  wbilst 
coal  was  taken  therefrom  at  intervals,  be- 
ginning at  a  time  before  the  death  of  William 
A.  Park,  up  to  the  time  of  suit,  yet  such  act» 
were  not  continuous,  but,  on  the  other  hand, 
coal  would  be  taken  out  for  a  season  or  two 
(that  is,  during  the  winters)  at  a  time,  and 
then  operations  would  cease  for  one  or  more 
years,  then  again  be  resumed  for  awhile, 
and  again  discontinued  as  above  stated.  The 
evidence  for  plaintiffs  also  tended  to  show 
that  there  was  no  period  of  10  consecutive 
years  during  all  this  time  when  coal  was- 
mlned  or  taken  from  the  premises  described 
in  the  petition.  For  the  defendant,  the  evi- 
dence tended  to  show  that  there  was  a  period 
of  10  consecutive  years  during  which,  in 
proper  season  (winter  months),  coal  was  tak- 
en fr6m  the  mine  on  the  land  in  question^ 
and  that  William  A.  Park  and  his  successors 
In  title  openly  claimed  title,  not  only  to  the 
surface,  but  to  the  coal  as  well.  It  also 
tends  to  show  that  no  daim  was  made  by 
plaintiffs  until  the  bringing  of  this  suit 
Plaintiffs  also  showed  by  two  witnesses  that 
William  A.  Park  admitted  in  his  lifeUme 
that  the  coal  belonged  to  the  Gordons.  And 
plaintiffs'  evidence  further  tended  to  show 
that  the  mining  first  done  by  William  A. 
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Park  was  In  connection  witb  one  of  the 
John  B.  Gordon  heirs,  mentioned  In  the 
statement  made  by  Judge  Burgess.  That  by 
some  agreement  they  Jointly  operated  the 
mine.  This  sufiSdently  states  the  facts  for 
4  review  of  the  legal  questions  presented. 

The  court  refused  a  peremptory  Instruction 
to  find  for  plaintiffs,  but  at  their  request 
gave  the  following: 

"(1)  The  court  instructs  the  jury,  as  plain- 
tiffs and  defendant  Allen  Park  claim  title 
from  and  through  Berkeley  Estes,  deceased, 
to  all  the  coal  under  the  surface  of  the  land 
-described  In  plaintiffs'  petition.  It  was  suf- 
■flclent  for  plaintiffs  to  show  a  derivative  title 
from  him  to  said  coal,  without  proving  their 
title  further  back. 

"(2)  The  court  Instructs  the  Jury  that  plain- 
tiffs have  proved  a  perfect  paper  title  to 
two-tenths  of  all  the  coal  under  the  surface 
of  the  land  described  in  plaintiffs'  petition, 
to  wit,  all  that  part  of  the  east  half  of  the 
southwest  quarter  of  section  16,  township 
48,  and  range  12  in  Boone  county,  Mo.,  north 
of  the  Columbia  and  Cedar  Creek  gravel 
road,  back  to  Berkeley  Estes,  deceased,  and 
your  finding  and  verdict  must  be  for  the 
plaintiffs  for  the  undivided  two-tenths  of 
said  coal,  unless  the  Jury  believe  from  the 
-evidence  that  defendants,  or  one  of  them, 
has  had  such  possession  of  said  coal  as  is 
hereinafter  explained  In  the  Instructions  giv- 
en for  plaintiff. 

"(3)  The  court  instructs  the  Jury  before 
they  can  find  for  the  defendants,  or  either 
of  them,  on  account  of  having  possession  of 
the  said  coal,  they  must  believe  from  the 
evidence  that  defendants,  or  one  of  them,  or 
those  under  whom  he  or  they  claim  title  to 
said  coal,  has  had  the  actual,  exclusive,  con- 
tinued, peaceable, .  and  hostile  possession  of 
said  coal  for  10  or  m(»re  consecutive  years 
prior  to  the  Institution  of  this  suit 

"(4)  The  court  instructs  the  Jury  that  the 
actual,  exclusive,  continued,  peaceable,  and 
hostile  possession  of  the  surface  of  the  land 
by  the  defendants,  or  either  of  them,  de- 
scribed in  the  foregoing  Instructions,  will 
not  carry  with  it  the  possession  of  the  coal 
under  the  surface  of  said  land,  and  you 
should  not  find  for  the  defendants,  or  either 
of  them,  on  that  account." 

For  the  defendants,  the  court  Instructed 
thus: 

"(1)  The  court  Instructs  the  Jury  that  if 
the  Jury  believe  from  the  evidence  in  the 
case  that  the  defendants  Allen  Park  and 
those  under  whOm  he  claims  title  and  owner- 
ship have  been  constantly  In  the  open,  no- 
torious, adverse,  exclusive,  and  continued 
possession  of  the  coal  mine  under  the  land 
described  in  the  petition  for  the  period  of  10 
years  or  more  prior  to  the  Institution  of  this 
suit,  and  that  the  defendant  Park,  and  those 
nnder  whom, he  claims  title,  have  continually 
claimed  to  be  the  owners  of  said  mine  and 
coal  during  said  10  years  or  more,  then  the 
Jury  must  find  for  the  defendants. 


"(2)  The  court  Instructs  the  Jury  that  evi- 
dence of  statements  said  to  have  been  made 
many  years  ago  by  persons  now  deceased 
ought  to  be  received  by  the  Jury  with  care 
and  caution,  taking  into  consideration  the 
length  of  time  that  has  elapsed,  the  liability 
of  the  witness  to  forget  or  misquote  the  lan- 
quage  used,  as  well  as  the  failure  of  the  wit- 
ness to  have  understood  the  language  that 
was  used  by  the  deceased. 

"(3)  The  Jury  are  the  sole  Judges  of  the 
credibility  of  the  witnesses  and  of  the  weight 
and  value  to  be  given  their  testimony.  In 
determining  such  credibility  and  weight,  the 
Jury  may  take  into  consideration  the  char- 
acter of  the  witness,  his  or  her  manner  on 
the  stand,  his  or  her  Interest,  if  any.  In  the 
result  of  the  case,  bis  or  her  feelings  toward 
the  plaintiffs  or  toward  the  defendants,  the 
reasonableness  of  unreasonableness  of  the 
testimony  given,  as  well  as  the  facts  and  clr* 
cumstances  given  in  evidence.  And  If  the 
Jury  believe  that  any  witness  has  willfully 
sworn  falsely  to  any  material  matter  in 
Issue,  then  the  Jury  may  disregard  any  part 
or  all  of  the  testimony  of  such  witness." 

No  Instruction  asked  by  defendant  was  re- 
fused. One  as  to  form  of  verdict  given  for 
defendant,  and  a  formal  one  as  to  number  of 
Jurors  required  to  return  a  verdict,  given  by 
the  court  of  its  own  motion,  are  omitted. 
The  court  refused  one  for  plaintiffs,  which 
is  likewise  omitted. 

1.  In  the  brief  of  plaintiffs  (respondents) 
it  Is  suggested  that  they  filed  a  motion  to 
affirm  the  Judgment  under  section  813,  Rev. 
St  1899  (Ann.  St  1006,  p.  7S3),'  and  our  rule 
28  (73  S.  W.  vlli),  for  the  reason  that  the 
transcript  to  this  court  was  not  filed  by  the 
defendant  within  the  time  prescribed  by  the 
statute  and  rule.  An  examination  of  our 
record  fails  to  show  a  filing  of  this  motion. 
Such  document,  after  search,  was  found  In 
the  clerk's  office,  but  not  marked  "Filed," 
for  the  reason,  as  stated  by  our  clerk,  that 
the  same  was  not  accompanied  by  the  usual 
docket  fee  of  $10.  It  has  been  the  uniform 
practice  to  require  such  fee  before  filing 
such  motions,  and  the  motion  Is  not  there- 
fore before  us  for  consideration.  Such  mo- 
tions are  usually  filed  before  the  appellant 
files  his  case,  and  it  has  been  the  uniform 
practice  to  require  the  fee  before  filing  and 
docketing  such  motion.  There  being  no  mo- 
tion on  file,  this  matter  will  not  be  further 
noticed. 

2.  Defendant  complains  of  instructions  2 
and  3,  supra,  given  for  the  plaintiffs.  As 
we  gather  the  contention  of  defendant  It  Is 
the  unqualified  and  unexplained  use  of  the 
word  "continued"  In  said  Instruction  of 
which  he  complains.  He  says  In  brief: 
"With  such  instructions  given  to  the  Jury, 
learnefl  counsel  could  well  argue,  and  the 
Jury  could  well  believe,  that,  as  the  defend- 
ants (appellants)  had  not  worked  said  mines 
every  day  for  a  period  of  10  years,  the  stat- 
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nte  of  limitations  had  not  rnn  in  their  be- 
half." We  are  of  opinion  that  the  law  was 
well  declared  upon  the  former  appeal.  This 
court  then  approved  the  following  from  Bar- 
ringer  and  Adams  on  the  Laws  of  Mines 
and  Mlnhug,  p.  669:  "The  surface  owner 
setting  up  the  statute  must  establish  a  pos- 
session of  the  mine,  as  such,  independently 
of  his  possession  of  the  surface.  Such  a 
possession  must  be  actual,  notorious,  ex- 
clusive, continuous,  peaceable,  and  hostile 
for  the  statutory  period.  And  in  these  re- 
spects the  surface  owner  is  In  no  better 
position  than  a  stranger.  •  •  •  Actual 
possession  is  taken  by  the  opening  of  mines 
and  carrying  on  of  mining  operations.  That 
possession  is  continuous  if  the  operations 
are  continuous,  or  are  carried  on  continuous- 
ly at  such  seasons  as  the  nature  of  the  busi- 
ness and  the  customs  of  the  country  permit 
or  require.  A  cessation  of  operations  In  ac- 
cordance with  the  customs  of  the  neighbor- 
hood, or  from  necessity  occasioned  by  some 
natural  agency,  would  not  be  an  interruption 
of  the  possession.  But  there  mast  be  some- 
thing evidencing  possession  in  the  Interval 
which  connects  the  operations  when  resum- 
ed with  those  which  have  gone  before,  and 
to  distinguish  such  possession  from  a  series 
of  repeated  acts  of  trespass." 

And,  discussing  the  question  of  continuity 
of  possession,  the  court  farther  said:  "It 
was  not  necessary,  however,  In  order  to  give 
defendants  the  benefit  of  the  statute  of  limi- 
tations, that  work  in  the  mine  should  have 
been  done  every  day,  or  that  such  work  by 
defendants  should  have  been  done  within 
the  view  of  the  public.  'AH  the  authorities 
agree  that  the  acts  of  possession  must  be 
visible  and  continuous  for  the  requisite  pe- 
riod in  order  to  create  the  bar.'  Sedgwick 
and  Wait  on  Trial  of  Title  to  Land,  {{  735, 
737.  It  is  not  required  that  an  act  of  own- 
ership should  be  done  every  day  or  month 
or  at  any  deflnite  intervals,  but  they  should 
be  of  such  frequency  and  character  as  would 
at  all  times  apprise  the  owner  'that  his 
seisin  was  Interrupted  and  that  his  title  may 
be  endangered.'  Goltermann  v.  Schiermeyer, 
125  Mo.,  loc.  dt  302,  28  S.  W.  620.  To  pre- 
vent a  break  in  the  possession  of  those 
claiming  possession  of  the  mine,  they  should 
have  continued  to  exercise  acts  of  possession 
and  ownership  over  it,  as  by  keeping  off 
trespassers,  giving  permission  to  persons  to 
take  coal  therefrom,  paying  taxes  thereon, 
mining  the  coal  when  practicable  or  advan- 
tageous, or  leasing  the  mine  to  others,  from 
all  of  which  plaintiffs  must  have  known  or 
inferred  that  defendants  were  claiming  the 
coal  as  their  own." 

The  question  of  adverse  possession  of  the 
mine  is  tried  Just  as  would  be  the  question 
of  the  adverse  possession  of  the  surface. 
The  instruction  objected  to  is  one  frequently 
given  in  cases  where  the  statute  of  limita- 
tions is  Invoked  as  to  the  surface.    But  there 


are  two  reasons  why  defendant  cannot  now 
complain  of  these  Instructions: 

First,  If  the  defendant  wanted  the  word 
"continued,"  as  used  In  the  Instruction,  de- 
fined or  explained,  he  should  have  offered  an 
instruction  to  that  effect;  falling  to  do  so, 
he  cannot  now  complain.  Had  he  asked  such 
an  instruction,  it  should  have  been  given,  and 
no  doubt  would  have  been  given.  There  may 
be  cessations  in  the  operation  of  mines  which 
would  not  break  the  continuity  of  the  ad- 
verse possession,  and  such  matter  could  have 
been  appropriately  set  forth  in  a  proper  in- 
struction; l>ut  in  this  case  the  trial  court 
gave  all  that  defendant  asked.  The  instruc- 
tions given  for  plaintiffs  in  their  general  out- 
lines are  proper,  and  defendant  failed  to  ask 
one  embodying  the  ideas  he  suggests  to  this 
court.  Under  such  circumstances,  he  cannot 
be  heard  here.  Smith  v.  Fordyce,  190  Ma, 
loc.  cit.  30,  88  S.  W.  679;  Montgomery  v. 
Railroad,  181  Mo.,  loc.  dt  498.  79  S.  W. 
930;  Wheeler  v.  Bowles,  163  Mo.,  lot  cit 
409,  63  S.  W.  675;  Christian  v.  Insurance 
C!o.,  143  Mo.,  loc.  cit  467,  45  8.  W.  268; 
Dysart-Cook  Mule  Co.  v.  Reed.  114  Mo.  App^ 
loc.  cit  303,  89  S.  W.  691. 

In  the  last  case,  supra,  one  of  the  com- 
plaints lodged  against  the  Instruction  was 
that  some  of  the  words  used  therein  were 
not  explained  or  defined.  Such  is  the  com- 
plaint in  the  case  at  bar.  In  that  case, 
Bland,  P.  J.,  well  said:  "There  Is  nothing 
vague  or  uncertain  in  the  language  of  the 
instruction.  If  there  are  terms  nsed  which 
plaintiff  thought  should  be  explained  to  the 
jury,  why  did  it  not  ask  an  Instruction  prop- 
erly defining  snch  terms?  Why  lie  by  and 
wait  the  chances  of  a  favorable  verdict  be- 
fore making  complaint  if  it  be  apprehended 
that  the  Jury  would  not  understand  the 
meaning  of  terms  used  in  the  instructions  as 
griven,  which  is  not  erroneous?  In  these  cir- 
camstances,  plaintiff  must  abide  the  result" 

Secondly,  the  defendant  cannot  complain, 
because  if  the  court,  nisi,  was  in  error  in  not 
explaining  the  word  "continued"  in  instruc- 
tion No.  8  for  plaintiff,  he  was  perhaps  led 
into  the  error,  if  such  it  was,  which  we  do 
not  admit  by  the  conduct  of  defendant  for 
In  his  instruction  No.  1,  asked  and  given,  he 
uses  the  expression,  "have  been  constantly 
in  the  open,  notorious,  adverse,  exclusive,  and 
continued  possession  of  the  coal  mine."  etc., 
and  this,  too,  without  explanation  or  defini- 
tion or  either  the  word  "constantly"  or 
"continued."  In  other  words,  he  uses  the 
word  just  as  strongly  as  do  the  plaintiffs. 
He  cannot  now  be  heard  to  complain.  Phelps 
V.  City  of  Salisbury,  161  Mo.,  loc.  dt  14.  «1 
S.  W.  582;  Johnson-Brinkman  Co.  t.  Bank. 
U6  Mo.,  loc.  dt  559,  22  S.  W.  813,  38  Am. 
St  Rep.  615;  Christian  v.  Ins.  Co..  143  Mo., 
loc.  cit  467,  45  S.  W.  268;  Rellly  v.  Railroad. 
94  Mo.,  loc  cit  611,  7  S.  W.  407. 

In  this  case  both  the  Instructions  for  the 
plaintiffs  and  the  defendants  use  the  word 
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"continued"  In  the  same  way  and  manner. 
In  the  Rellly  Case,  supra,  we  said:  "It  Is 
too  late  for  defendant,  after  having  thus  In- 
vited the  court  to  give  such  Instructions,  to 
Insist  that  the  court  erred  In  complying  with 
the  request  It  is  settled  in  the  following 
cases  that  one  party  cannot  be  allowed  to 
complain  of  another's  instructions  where  his 
own  announced  the  same  doctrine,  although 
It  be  erroneous.  Thorpe  v.  Railroad,  89  Mo. 
650,  2  &  W.  8,  58  Am.  Rep.  120 ;  Holmes  v. 
Braldwood,  82  Mo.  610 ;  McGonlgle  v.  Daugb- 
erty,  71  Mo.  259;  Smith  v.  Culligan,  74  Mo. 
388;  Davis  v.  Brown,  67  Mo.  315."  And 
again,  in  the  Christian  Case,  supra,  it  was 
said :  "A  i>arty  is  not  at  liberty  to  complain 
of  an  Instruction  on  the  part  of  his  adversary 
where  his  own  exhibits  the  same  fault." 
So,  also,  In  a  much  stronger  case,  Phelps  v. 
City  of  Salisbury,  we  thus  stated  the  rule: 
"This  instruction  was  therefore  unwarranted 
by  both  the  pleadings  and  the  evidence,  and, 
but  for  the  fact  that  the  defendant  by  its 
fifth  and  sixth  instructions  in  substance 
adopted  the  same  theory,  the  Judgment  would 
have  to  be  reversed,  but  a  party  will  not  be 
heard  to  complain  of  an  error  which  he  in- 
vites or  adopts." 

We  therefore  hold  that  defendant  is  In  no 
position  to  urge  as  error  the  two  instruc- 
tions by  him  criticised,  and  this  contention 
will  be  overruled. 

8.  We  are  asked  to  reverse  the  Judgment 
because  the  verdict  is  so  palpably  against  the 
weight  of  the  evidence  as  to  Indicate  pas- 
sion and  prejudice  upon  the  part  of  the  Jury. 
This  insistence  we  cannot  sustain.  The  evi- 
dence in  behalf  of  the  plaintiffs  tended  to 
show  many  and  lengthy  breaks  in  the  con- 
tinuity of  the  alleged  adverse  possession. 
Of  course,  that  of  defendant  was  contra. 
The  question  was  then  due  for  the  Jury,  and 
we  cannot  upon  this  record  say  there  is  evinc- 
ed passion  or  prejudice  in  the  action  of  the 
Jury.  This  contention  is  therefore  disal- 
lowed. 

4.  The  conclusion  reached  in  what  precedes 
results  in  an  affirmance  of  the  Judgment,  un- 
less it  should  be  modified,  and  this  we  are 
asked  to  do.  The  Judgment,  after  formal 
recitals  of  the  verdict  and  other  matters, 
concludes:  "It  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  plalntlfTs  have 
and  recover  of  and  from  defendants  Allen 
Park  and  George  Melloway  the  possession  of 
the  following  described  premises,  to  wit,  two- 
fifths  of  one  equal  undivided  half  of  all  the 
coal  situated  under  the  surface  of  all  that 
part  of  the  east  half  of  the  southwest  quar- 
ter of  section  16,  township  48,  and  range  12, 
lying  north  of  the  Columbia  and  Cedar  Creek 
gravel  road  in  Boone  county,  Missouri,  they 
have  and  recover  of  and  from  the  defendant 
all  the  costs  of  its  cause,  and  that  a  writ  of 
restitution  issue  for  the  possession  of  said 
premises."    The  objection  urged  is  in  the  use 


of  the  word  "premises"  in  the  last  sentence. 
As  said  by  Black,  J.,  in  Snoddy  v.  Boien,  122 
Mo.,  loc.  cit  487,  25  S.  W.  933  (24  L.  R.  A. 
507) :  "Coal,  mineral  and  stone  under  the 
surface  of  the  earth  are  subjects  of  grant  and 
exception,  and,  when  excepted  in  a  deed,  be- 
come a  separate  and  distinct  inheritance. 
They  may  be  conveyed  separate  from  the  sur- 
face. Warden  v.  Watson,  93  Mo.  108,  5  S. 
W.  605 ;  Caldwell  v.  Fulton,  31  Pa.  475,  72 
Am.  Dec.  760;  Lllllbrldge  v.  Coal  Co.,  143 
Pa.  293,  22  Atl.  1035,  13  L.  R.  A.  627,  24  Am. 
St  Rep.  544;  Coal  Co.  v.  Mellon,  152  Pa. 
286,  25  Atl.  597,  18  h.  R.  A,  702,  34  Am.  St 
Rep.  645." 

In  this  case  the  separate  inheritances  were 
created  by  deed  of  grant  whilst  in  the 
Snoddy  Case  they  were  created  by  exception 
in  the  deed.  But  whether  created  by  a  deed 
directly  granting  the  mineral  estate,  or  by  an 
exception  in  a  deed  granting  the  surface  es- 
tate, there  are  created  two  separate  and  dis- 
tinct estates.  To  the  same  eftect  is  Warden 
y.  Watson,  93  Mo.,  loc.  clt  111,  5  S.  W.  C05. 
To  our  minds  the  words  "said  premises" 
used  in  the  Judgment  simply  refer  to  what 
precedes,  and  only  mean  that  restitution  go 
for  two-tenths  of  the  separate  mineral  es- 
tate; in  other  words,  it  means  the  mineral 
premises,  as  distinguished  from  the  surface 
premises.  The  grant  of  the  coal  carries  with 
it  the  use  of  the  surface  so  far  as  is  neces- 
sary to  carry  on  mining  operations.  War- 
dell  T.  Watson,  93  Mo.,  loc.  clt  111,  6  S.  W. 
606,  and  cases  cited.  The  word  "premises" 
as  used  in  the  Judgment  only  goes  to  the  min- 
eral estate  and  things  appurtenant  thereto, 
and  in  this  sense  it  is  correct. 

The  Judgment  will  be  affirmed,  and  it  is  so 
ordered.    All  concur. 


GROVES  et  al.  v.  TERRY  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  81,  1909.    Rehearing  Denied 

April  13,  1909.) 

1.  Parties  (8  88*)— Misjoindeb— Waiver  o» 
Objections. 

The  objection  of  misjoinder  of  parties 
plaintiff  is  waived  by  the  failure  to  demur  to  the 
petition. 

[EM.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  I  145;  Dec.  Dig.  |  88.*] 

2.  Appeal  and  Ebrob  (t  005*)— Recobd— Br- 
rEcr  OF  Failubb  to  Priwt. 

The  Supreme  Court  will  not  search  through 
a  typewritten  full  transcript  of  record  to  deter- 
mine what  is  record  proper,  record  entries,  and 
the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  605.*] 

3.  Appeal  anh  Ebbob  (§  501*)— Saving  BJx- 
0epti0r8— sufficierct  of  bill  of  excep- 
TIONS. 

A  bill  of  exceptions  to  an  order  sustaining 
a  motion  for  a  new  trial  Is  insufficient  where  it 
fails  to  show  that  an  exception  was  saved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2300;   Dec.  Dig.  J  501.*] 
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4.   NKW  TbIAL  (I  e*)— DiSCBETlON  OF  CotJHT. 

The  granting  of  a  new  trial  for  "misunder- 
Btanding  and  misconstruction  of  the  agreed 
statement  of  facta"  by  the  court  Is  a  proper  ex- 
«rci8e  of  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  6.*] 

Appeal  from  Circuit  Court,  St  Loula  Coun- 
ty; John  W.  McElblnney,  Judge. 

Action  by  Leonard  D.  Groves  and  others 
against  Albert  T.  Terry  and  others.  From  an 
order  granting  plalntlfTs  a  new  trial  after 
findings  for  defendants,  defendants  appeal. 
Affirmed. 

J.  C.  'Elskaddon  &  R.  L.  Shackelford,  for 
appellants.  Randolph  Laughlln,  for  respond- 
ents. 

LAMM,  P.  J.  The  suit  Is  under  section 
«60,  Rev.  St.  1899  (Ann.  St.  1906,  p.  667),  to 
try  and  determine  title.  It  was  tried  on  an 
amended  petition  which  does  not  describe 
the  real  estate  claimed  by  the  plaintiffs  in 
common  or  separately,  but  alleges  that  the 
lots  owned  by  them  in  fee  simple  are  "con- 
tained In  and  are  a  part  of  a  certain  larger 
tract,  in  ttirn  described  by  metes  and  bounds, 
but  whether  the  owners  of  this  larger  tract 
In  its  entirety  are  In  court  we  cannot  make 
out.  Why  the  aggregation  of  plaintiffs  was 
Joined  in  the  action  does  not  appear.  There 
Is  no  averment  they  own  any  lots  as  tenants 
In  common.  We  take  it  they  do  not.  It  is 
alleged  that  plaintiffs  are  In  possession  of 
the  (undescrlbed)  lots  owned  by  them,  and 
that  defendants  have  or  claim  to  hare  an  in- 
terest "in  the  tract  of  ground  above  set  out" 
— ^that  is,  in  the  larger  tract,  which  contains 
the  lots  in  controversy — and  "that  said  in- 
terest. If  any  there  l>e,  is  undetermined,  and 
is  a  cloud  on  the  title  of  these  plaintiffs." 

No  demurrer  was  filed,  hence.  If  the  peti- 
tion states  a  cause  of  action  at  all,  no  ques- 
tion can  now  be  made  here  over  a  misjoinder 
of  parties,  if  any.  Gardner  v.  Robertson, 
208  Mo.  605,  106  S.  W.  645. 

By  answer  defendants  admit  plaintiffs 
were  in  possession  "of  divers  and  Sundry  lots 
of  ground  contained  witbjn  the  real  estate 
so  described  In  said  petition."  They  deny 
that  plaintiffs  are  owners  in  fee.  They  aver 
that  plaintiffs  hold  under  color  of  title  con- 
ferred by  divers  and  sundry  deeds  from  the 
Overland  Real  Estate  Company.  The  an- 
swer then  sets  up  a  claim  of  title  in  de- 
fendants, and  avers  that  it  is  a  fee-simple 
title  derived  under  the  will  of  Albert  Todd 
and  by  the  death  of  their  mother  (his  daugh- 
ter), mentioned  in  said  will  as  Elizabeth 
Helen,  wife  of  John  H.  Terry,  and  by  virtue 
of  the  death  of  the  wife  of  said  Albert  Todd, 
naming  her.  Wherefore  they  Join .  in  the 
prayer  of  the  petition  that  the  court  deter- 
mine the  estate,  title,  and  interest  of  the 
respective  parties  in  said  real  estate  and 


adjudge  that  the  defendants  are  owners  in 
fee  simple. 

The  case  was  tried  as  In  chancery  under 
an  agreed  statement  of  facts.  It  appears 
therefrom  that  the  Terrys,  husband  and  wife, 
once  owned  the  land;  that  they  mortgaged 
it;  that  they  then  sold  it  to  Albert  Todd,  wtio 
assumed  to  pay  the  mortgage  debt;  that 
subsequently  Todd  died  testate,  leaving  an  In- 
tricate will  devising  his  real  estate  in  part  to 
his  widow  for  life,  with  remainder  over; 
that  the  premises  were  sold  under  the  Terry 
mortgage ;  that  Mrs.  Terry  purchased  at  that 
sale;  and  that  plaintiffs  hold  through  mesne 
conveyances  from  her  and  her  husband,  their 
title  originating  in  the  80's.  The  claim  of 
defendants  is  sufficiently  indicated  by  the 
answer.  In  a  nutshell,  for  our  present  pur- 
poses, it  may  be  said  tliat  the  agreed  facts 
show  plaintiffs  have  a  legal  title,  and  that 
defendants,  as  the  children  of  Elizabeth 
Helen  Terry,  bom  Todd,  claim  as  alleged 
beneficiaries  under  an  alleged  resulting 
trust;  that  Is,  their  title^  If  any,  rests  in 
equity. 

The  Judgment,  oddly  enough,  finds  and  de- 
termines that  defendants  have  title  in  fee 
simple  "to  the  real  estate  described  in  plain- 
tiffs' petition,"  and  that  plaintiffs  have  no 
interest  in  it  The  decree  then  describes  the 
larger  tract  mentioned  in  the  petition,  and 
adjudges  that  defendants  have  title  in  fee 
simple  in  said  larger  tract  It  says  nothing 
about  a  resulting  trust  or  any  equities  that 
might  arise  in  favor  of  plaintiffs  in  executing 
such  trust.  In  due  time  a  motion  for  new 
trial  was  filed  by  plaintiffs,  and  was  sus- 
tained.   From  that  order,  defendants  appeal. 

The  case  comes  here  on  a  full  transcript  in 
typewriting.  We  have  uniformly  held  that 
we  will  not  go  to \ such  transcript.  In  the 
first  instance,  to  search  out  what  is  record 
proper  or  record  entries,  and  what  is  con- 
tained in  a  bill  of  exceptions.  The  statutes 
and  rules  of  this  court  require  copies  of  a 
printed  abstract  of  the  record  to  be  filed  for 
our  use.  We  have  imiformly  ruled  tliat  ab- 
stracts import  verity  unless  challenged  in  a 
proper  way,  or  unless  additional  and  counter 
abstracts  are  filed,  hence  should  be  sufficient 
We  tiave  also  held  that  abstracts  should  In 
some  sensible  way  differentiate  between  rec- 
ord proper,  including  in  that  term  record  en- 
tries, and  matter  of  mere  exception.  Gil- 
christ V.  Bryant  213  Mo.  442,  111  S.  W.  1128; 
Thompson  v.  Ruddick,  213  Mo.  661,  111  S. 
W.  1131;  Stark  v.  Zehnder,  204  Mo.,  loc.  clt 
444,  445,  102  S.  W.  992.  Under  the  ruling 
in  those  cases  there  is  no  exception  in  this 
case  to  the  order  sustaining  the  motion  for 
a  new  trial  earmarked  as  preserved  in  a 
bill  of  exceptions.  Maybe  It  is  there  fouad, 
in  the  typewritten,  full  transcript  if  we  go 
there  to  find  it  but  this  we  should  not  do  in 
this  case,  unless  we  cast  aside  our  rules  and 
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go  there  In  every  case  and  for  everything. 
There  Is  an  abstracted  exception  to  the  order 
sustaining  that  motion,  but  there  Is  nothing 
In  the  abstract  even  faintly  telling  us  that 
the  exception  was  saved,  where  It  could 
alone  be  efTectually  saved,  to  wit.  In  a  blU 
of  exceptions.  The  same  may  be  said  of 
the  motion  Itself.  It  Is  in  the  abstract,  but 
whether  It  was  preserved  In  a  bill  of  ex- 
ceptions or  whether  there  was  a  call  for 
It  In  the  bin  Is  not  expressly  shown  or  by 
necessary  Implication.  Hendricks  v.  Callo- 
way, 211  Mo.,  loc.  dt  666,  111  S.  W.  60  et 
seq.  There  is  nothing  before  us  except  the 
pleadings,  the  Judgment,  and  the  order  grant- 
ing a  new  trial,  and  we  see  no  error  on  the 
face  of  any  of  them,  hence  the  order  grant- 
ing a  new  trial  will  be  affirmed. 

We  make  this  ruling  without  regret  This, 
because  we  have  looked  into  the  merits  of 
tlte  motion,  and  have  concluded  (even  if  we 
ignored  the  imperfection  of  the  abstract) 
that  It  would  be  unwise  to  interfere  with 
the  discretion  of  the  learned  trial  Judge  in 
granting  a  new  trial.  Among  other  reasons 
spread  of  record  in  his  order  granting  one, 
he  states  that  his  Judgment  in  the  first  in- 
stance was  "based  upon  a  misunderstanding 
and  misconstruction  of  the  agreed  statement 
of  facts."  Who  should  be  better  able  to 
Judge  of  that  than  he?  Should  we,  in  re- 
viewing his  large  discretion — ^a  discretion 
we  have  time  and  time  again  encouraged 
trial  Judges  to  exercise — say  that  be  mis- 
Judged  or  did  not  understand  his  own  mind? 
The  case  was  tried  on  an  agreed  statement 
of  facts,  long,  ambiguous  In  vital  particu- 
lars, silent  on  others,  and  alleged  to  be  un- 
true In  others.  We  need  not  cumber  the 
record  by  setting  it  forth,  but  we  accept  as 
true  what  the  trial  Judge  says  on  his  con- 
science and  under  the  sanction  of  his  oath 
of  office,  viz.,  that  he  did  not  understand  it. 
We  owe  so  much  as  that  to  Judges  who  labor 
to  mete  out  Justice  below,  having  as  their 
chief  reward  an  abiding  sense  of  doing  right 
between  man  and  man.  When  one  of  them 
tells  us  that  he  did  not  understand  a  case, 
and  sets  aside  his  own  Judgment  in  order 
that  he  may,  we  believe  him  and  commend 
him. 

We  have  deemed  it  wise  to  let  the  case 
go  down  and  take  its  own  course  without 
ruling  on  questions  on  the  merits  discussed  by 
counsel ;  among  others,  whether  affirmative 
relief  could  go  to  the  extent  prayed  by  defend- 
ants on  their  form  of  answer  without  getting 
beyond  the  scope  of  section  650.  Powell  v. 
Crow,  204  Mo.,  loc.  clt.  485,  102  S.  W.  1024. 
We  prefer  to  pass  on  vital  questions  when 
they  come  here,  if  ever,  on  an  appeal  from  a 
Judgment  meeting  the  approval  of  a  trial 
cliancellor  on  a  hearing  In  which  all  the 
facts  are  developed,  and  not  by  way  of  an- 
ticipation on  a  scant  or  ambiguous  agreed 
statement  of  facts. 


Let  ttie  order  granting  a  new  trial  be  af- 
firmed, and  the  cause  be  proceeded  with  be- 
low de  novo.    It  is  80  ordered.    All  concur. 


STATE  ex  rel.  KELLY,  Revenue  Collector,  v. 

SHEPPERD. 

(Supreme  Court  of  Missouri,  Division  No.  L 

March  31,  1909.) 

1.  Taxation  (i  260*)— Place  of  Taxatioh— 
Pbbsonax.  Pbofebty. 

Personal  property  is  taxable  at  the  owner's 
domicile  and  in  the  school  district  in  which  h« 
resides,  and,  if  a  person  is  taxed  in  the  wrong 
district  or  county,  the  tax  is  illegal,  and  its 
collection  cannot  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  (  433 ;   Dec  Dig.  {  260.*] 

2.  DOMiciLX  (8  2*)  —  DisTiNcnow  Between 
"Residence*^'  and  "Domicile." 

At  common  law  the  words  "residence"  and 
"domicile"  were  used  interchangeably  and  had 
practically  the  same  meaning;  a  domicile  being 
a  residence  at  a  particular  place,  accompanied 
with  positive  or  presumptive  proof  of  an  inten- 
tion to  remain  there  for  an  unlimited  time ;  and 
a  residence  being  the  abode  of  a  person  or  in- 
cumbent or  his  benefice — opposed  to  nonresi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  {  2 ;   Dec.  Dig.  (  2* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2168-2179;  vol.  8,  pp.  7641-7642; 
vol.  7,  pp.  6161-6161 ;   vol.  8,  p.  7788.] 

3.  Domicile  (S  4*)— CuANaE— Tempobakt  Ab- 
sence. 

When '  a  i>erson  has  once  acquired  a  resi- 
dence ar  domicile,  it  is  not  lost  by  reason  of  his 
temporary  absence  therefrom  on  pleasure  or 
business. 

[Ed.  Note.— For  other  cases,  see  Domicile. 
Cent.  Dig.  {  9;  Dec.  Dig.  |  4.»] 

4.  Statutes   (§  179*)— Construction- Rtn:xB 

rOB   CONSTBUCTION. 

The  intent  of  the  Legislature  in  enacting 
Rev.  St.  1899,  f  4160  (Ann.  St.  1906,  p.  2252), 
relating  to  the  construction  of  statutes,  and  pro- 
viding that  the  construction  of  ail  statutes 
"shall  be  by  the  following  additional  rules  unless 
such  construction  lie  plainly  repugnant  to  the 
intent  of  the  Legislature  or  of  the  context  of 
the  same  statute.  •  •  •  Seventeenth,  •  *  • 
the  place  where  any  person  having  no  family 
shall  generally  lodge  shall  be  deemed  the  place 
of  his  residence"— was  simply  to  furnish  addi- 
tional rules  of  construction  which  the  court 
mijcht  or  might  not  use  as  the  case  might  re- 
quire, and  the  intent  was  not  to  construe  all 
statutes  itself  by  defining  the  word  "residence." 
[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  258;    Dec  Dig.  {  179.»] 

5.  Taxation  (J  KiS*)- Place  of  Taxation— 

Rev.  St.  1899,  i  4160  (Ann.  St.  1902.  p. 
2252),  provides  that  the  construction  of  a^  stat- 
utes "  shall  he  by  the  following  additional  rules 
unless  such  construction  be  plainly  repugnant 
to  the  intention  of  the  legislature  or  of  the  con- 
text of  the  same  statute.  *  •  •  Seventeenth, 
*  •  •  the  place  where  the  family  of  any  per- 
son shall  permanently  reside  •  •  •  and  the 
place  where  any  person  having  no  family  shall 
generally  lodge  shall  be  deemed  the  place  of  res- 
idence of  such  person  or  persons  respectively." 
The  revenue  statute  (Rev.  St  1899.  c.  149  [Ann. 
St.  1906,  pp.  4198^22]),  provides  that  all  per- 
sonal property  shall  be  assessed  in  the  county 
and  district  in  which  the  owners  reside.     Held 
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that,  aa  diapter  14d  make*  no  distinction  aa  to 
tll«  place  where  property  of  persons  who  hare 
families  and  those  who  have  none  sliall  be  as- 
sessed, the  rule  of  construction  under  section 
41G0  is  not  applicable,  as  it  would  be  repugnant 
to  the  intention  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  417;  Dec.  Dig.  {  253.*] 

6.  Taxation  (S  264*)— Plaob  of  Taxation— 

"Plack  of  Residxkob." 

Where  a  person  worked  a  farm,  keeping  a 
furnished  room  in  the  house  thereon,  which  be 
occupied  when  there,  and  claimed  his  residence 
there,  lint  generally  and  continuously  lodged 
with  his  parents  in  another  school  district  be- 
cause they  were  old  and  helpless  and  he  consid- 
ered it  his  duty  to  stay  wHh  them  at  night,  re- 
turning to  his  farm  every  morning,  the  district 
where  his  farm  was  situated  was  the  district 
of  his  residence,  within  Rev.  St.  1899,  c.  149 
(Ann.  St.  1906,  pp.  4198-4322),  providing  that 
all  personal  property  shall  be  assessed  in  the 
county  and  district  where  the  owners  reside. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Centk  Dig.  H  419,  420 ;   Dec.  Dig.  (  254.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  p.  S394.] 

Case  Certified  from  Kansas  City  Court  of 
Appeals. 

Action  by  fhe  State,  on  the  relation  of  IJ. 
A.  Kelly,  Collector  of  Revenue,  against 
George  Alexander  Sbepperd.  Judgment  for 
plalntur,  and  defendant  appealed  to  the  Kan- 
sas City  Court  of  Appeals,  which  certified 
the  case  to  the  Supreme  Court    Reversed. 

This  suit  was  Instituted  by  the  collector 
of  revenue  of  Clinton  county,  in  the  circuit 
court  thereof,  to  recover  of  defendant  the 
sum  of  $131.56,  taxes,  together  with  interest 
and  costs,  alleged  to  be  due  the  Plattsburg 
school  district,  assessed  against  his  person- 
al property  for  the  years  1901  and  1902.  The 
answer  was  a  general  denial,  and  a  plea  that 
the  defendant  was  not  a  resident  of  the 
Plattsburg  school  district  during  said  time, 
but  was  a  resident  of  school  district  No.  14, 
and  has  been  for  many  years  prior  thereto. 
The  plaintiff  Introduced  In  evidence  the  tax 
bill  sued  on,  and  rested ;  then  the  defendant 
Introduced  testimony  tending  to  prove  the 
allegations  of  the  answer. 

At  the  request  of  the  defendant,  the  trial 
court  made  and  filed  in  the  cause  the  fol- 
lowing special  finding  of  facts: 

"After  a  full  hearing  of  the  evldoice  In  the 
above-entitled  cause,  the  court  finds  the  facts 
In  controversy  therein  as  follows:  That  Geo. 
A.  Shepperd  resided  at  the  time  of  the  assess- 
ment of  the  taxes  herein  sued  for  on  a  farm 
and  farm  residence  lying  wholly  outside  of 
the  limits  of  the  school  district  of  the  city  of 
Plattsburg.  That  he  kept  a  furnished  room 
In  said  farmhouse.  That  his  mother  and 
father  removed  to  the  city  of  Plattsburg,  In- 
side the  limits  of  the  school  district  of  the 
city  of  Plattsburg,  and  that  at  the  same  time 
of  the  assessment  of  the  taxes  herein  sued 
for,  and  for  a  number  of  years  prior  thereto, 
the  defendant  had  generally  and  continuously 
lodged  with  his  parents  at  their  home  In 


Plattsburg.  That  at  the  time  of  the  assess- 
ment of  the  taxes  herein  sued  for,  and  prior 
to  that  time,  defendant  had  never  considered 
the  home  of  his  parents  in  Plattsburg  as  his 
home,  but  Intended  and  considered  his  farm- 
house as  bis  home,  where  he  occasionally 
took  a  meal  with  his  tenant,  who  occupied  a 
portion  of  said  farmhouse." 

While  the  evidence  conclusively  shows, 
yet  the  court  omitted  to  find,  the  following 
facts,  to  wit:  That  defendant  was  single  and 
had  no  family ;  that  the  sole  reason  why  he 
lodged  with  his  parents  at  night  was  because 
they  were  very  old,  sickly,  and  helpless,  and 
needed  his  care  and  attention;  and  that 
every  morning,  after  staying  with  his  par- 
ents, he  would  return  to  his  farm  for  the- 
purpose  of  looking  after  it  and  caring  for  hla 
stock. 

The  appellant  duly  excepted  to  the  finding 
of  facts  because  of  the  court's  omission  to 
find  and  Include  therein  the  facts  above  stat- 
ed. WhereuiMn  the  plaintiff  offered  the  fol- 
lowing declaration  of  law:  No.  1.  "The  court 
declares  the  law  to  be  that  If  the  defendant 
occupied  a  room  at  the  residence  of  his  fa- 
ther and  mother  in  Plattsburg,  Mo.,  and  that 
he  was  a  man  without  any  family,  and  that 
he  usually  boarded  and  lodged  at  such  resi- 
dence of  his  father  and  mother,  then  the  de- 
fendant was  a  resident  of  said  Plattsburg- 
school  district,  and  his  property  is  subject 
to  taxation  in  said  district ;  and  if  the  court 
so  find,  then  the  judgment  must  be  for  the- 
plaintiff  for  the  taxes  sued  fori"  Which  dec- 
laration of  law  the  court  gave;  and  to  the 
giving  of  which  declaration  on  the  part  of 
the  plaintiff  the  defendant,  by  his  counsel, 
then  and  there  at  the  time  excepted. 

The  defendant  thereupon  asked  the  court 
to  Instruct  the  jury  as  follows:  "That  the 
domicile  of  a  person,  when  once  fixed  by  his 
living  at  a  place  with  the  fixed  intention  of 
making  It  his  home,  is  not  changed  by  his 
removal  to  another  place  or  location  under 
comforts  and  surroundings  of  a  home,  until 
he  has  a  fixed  intention  of  abandoning  his 
former  domicile  and  home,  and  of  acquiring 
or  fixing  a  domicile  at  the  place  to  which  he 
has  removed."  Which  Instruction  the  court 
refused,  at  the  refusal  of  which  the  de- 
fendant, by  his  cotmsel,  then  and  there  at  the 
time  excepted. 

The  court  then  found  for  the  plaintiff  for 
the  amount  of  the  taxes  due,  together  with 
the  interest  and  costs,  and  rendered  judg- 
ment against  the  defendant  therefor.  In  duo 
time  defendant  filed  his  motion  for  a  new 
trial,  which  was  by  the  court  overruled,  to 
which  action  of  the  court  defendant  duly  ex- 
cepted. He  then  appealed  the  case  to  the 
Kansas  City  Court  of  Appeals,  and  that  court 
certified  the  same  to  this  court  under  the  pro- 
visions of  the  Constitution,  because  the  case- 
involves  the  construction  of  the  revenue  laws. 
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Appellant's  agslgnments  of  errors  are  as 
follows: 

"First  The  court  erred  In  giving  Instruc- 
tion Mo.  1  on  the  i>art  of  the  plaintiff,  for  the 
reason  that  said  instmction  does  not  take 
Into  consideration  a  man's  intention  in  as 
baying  anything  to  do  with  fixing  his  dom- 
icile, and  is  not  the  law. 

"Second.  The  court  erred  in  refusing  de- 
fendant's Instnictlon  No.  2,  which  correctly 
declares  the  law. 

'Third.  The  court  erred  In  its  holding  that 
a  man's  residence  is  determined  wholly  by 
bis  lodging  place,  which  may  be  eren  tem- 
porary and  without  any  intention  of  mak- 
ing such  place  his  home  or  domicile  or  resi- 
dence. 

"Fourth.  The  court  erred  In  Its  finding  of 
facts  In  not  further  finding  that  defendant's 
sole  reason  for  being  in  and  lodging  in  the 
Plattsburg  school  district  was  for  the  purpose 
of  caring  for  his  parents  In  their  old  age, 
that  bis  previous  residence  bad  been  out- 
side said  district,  and  that  he  bad  no  Inten- 
tion of  changing  it  up  to  the  time  of  the  as- 
sessment of  the  taxes  sued  for." 

Frost  &  Frost,  for  appellant.  F.  B.  Ellis, 
for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  It  is  conceded- by  counsel  for  both 
appellant  and  respondent  that  personal  prop- 
erty is  taxable  at  the  domicile  of  the  owner 
and  in  the  school  district  In  which  he  re- 
sides. Stephens  v.  Mayor  of  BoonvUle,  34 
Mo.  323;  State  ex  rel.  v.  McCausland,  154 
Mo.  185,  55  S.  W.  218 ;  State  ex  rel.  v.  Brown, 
172  Mo.  374,  72  S.  W.  640.  And  It  Is  equally 
well  settled  that  if  a  person  is  taxed  In  the 
wrong  district  or  county,  then  it  is  Illegal, 
and  its  collection  cannot  be  enforced.  State 
ex  rel.  v.  Brown,  172  Mo.,  loc.  clt  380,  72  S. 
W.  640;  State  ex  rel.  v.  Hannibal  Ky.  Co., 
135  Mo.,  loc.  clt  630,  37  S.  W.  532;  State  ex 
rel.  V.  Hannibal  By.  Co.,  110  Mo.  265,  19  S. 
W.  816. 

2.  This  brings  us  to  the  consideration  of 
the  main  legal  proposition  presented  by  this 
appeal.  The  uncontradicted  evidence  In  the 
case  shows,  and  the  court  found,  that,  at 
the  time  of  the  assessment  of  taxes  In  ques- 
tion was  made,  the  appellant  was  a  resident 
of  school  district  14,  and  not  of  Plattsburg 
school  district  the  one  In  which  the  assess- 
ment was  made,  and  that  during  the  years 
1901  and  1902,  and  for  many  years  prior 
thereto,  appellant  bad  kept  a  furnished  room 
in  bis  house  on  his  farm,  situate  in  said  dis- 
trict No.  14,  which  he  occupied  whenever 
there,  but  that  during  the  greater  part  of 
those  years  he  generally  and  continuously 
lodged  at  night  with  his  parents  at  their 
home  in  the  city  of  Plattsburg,  which  consti- 
tutes the  Plattsburg  school  district  The  evi- 
dence also  conclusively  shows  that  the  sole 
reason  for  appellant's  lodging  with  his  par- 
ents was  because  they  were  old,  sickly,  and 
helpless,  both  of  whom  died  during  those 
year*,  and  he  considered  it  his  duty  to  stay 


with  them  at  night  in  order  to  minister  un- 
to their  wants  and  necessities,  but  always  re- 
turned every  morning  to  his  farm  in  said 
district  14  for  the  purpose  of  looking  after 
his  farm  and  caring  for  his  stock.  The  evi- 
dence also  shows  that  during  said  years  he 
always  considered  and  claimed  his  residence 
to  be  in  said  district  14,  and  voted  there,  and 
never  claimed  Plattsburg  to  be  his  home. 
Upon  this  state  of  facts  the  court  gave  the 
instruction  asked  by  respondent  which  entlre-- 
ly  ignores  the  Intention  with  which  appellant- 
lodged  at  the  home  of  his  parents,  and  wbat^ 
place  he  Intended  and  claimed  to  be  his  rest-- 
dence  during  those  years,  and  declared  as  9 
matter  of  law  that  if  he  generally  lodged  at 
the  residence  of  his  parents,  then  his  person- 
al property  was  taxable  in  said  Plattsburg 
school  district  notwithstanding  the  evidence 
showed  and  the  court  found  that  be  was  8 
resident  of  district  14. 

Counsel  for  appellant  contends  that  his  le- 
gal residence  was  upon  his  farm  in  district 
14,  and  that  his  intention  In  that  regard  is 
controlling  and  conclusive  upon  that  ques- 
tion, and  that  bis  residence  was  not  affected 
by  bis  temporary  stay  with  his  parents.  It 
seems  that  counsel  for  respondent  would  con- 
cede the  soundness  of  appellant's  contention 
In  that  regard  were  it  not  for  the  language 
used  in  the  seventeenth  subdivision  of  sec- 
tion 4160  of  the  Revised  Statutes  of  189» 
(Ann.  St  1906,  p.  2252).  That  section  is 
found  in  chapter  45,  Rer.  St  1889,  entitled 
"Construction  of  Statutes,"  and  reads  as  fol- 
lows: "Additional  rules  for  constructing  stat- 
utes.— The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly  re- 
pugnant to  the  intent  of  the  Legislature  or 
the  context  of  the  same  statute.  •  •  • 
Seventeenth,  the  place  where  the  family  of 
any  person  shall  permanently  reside  in  this 
state,  and  the  place  where  any  person  hav- 
ing no  family  shall  generally  lodge  shall  be 
deemed  the  place  of  residence  of  such  person 
or  persons  respectively."  It  Is  the  conten- 
tion of  counsel  for  respondent  and  the  trial 
court  adopted  his  views,  that  this  statute 
fixes  the  residence  of  a  person  without  a 
family  for  the  purpose  of  taxation  only  at 
the  place  where  he  generally  lodges,  regard- 
less of  his  intention  in  the  matter.  These 
respective  contentions,  as  t>efore  stated,, 
sharply  present  the  chief  legal  proposition  to 
be  decided  in  this  case. 

We  have  been  cited  to  no  statute  embraced 
within  the  revenue  laws  of  the  state  whicli 
attempts  to  define  or  fixes  the  residence  or 
any  person  for  the  purposes  of  taxation,  an<I 
we  have  searched  those  laws  in  vain  for  sucb 
a  statute,  and  consequently  feel  satisfied  that 
no  such  exists.  In  the  absence  of  any  suctn 
statute,  we  must  look  to  the  common  law  ancE 
to  other  statutes  In  determining  the  meaning: 
of  the  words  "residence"  and  "domicile"  a» 
they  are  used  by  the  Legislature  In  the  rev- 
enue statutes.  At  common  law,  all  of  the  au- 
thorities agree  that  those  words  are  naed  1b- 
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terchangeably  and  have  practically  the  same 
meaning.  The  latter  seemis  to  have  been 
more  generally  used  by  the  text-writers  and 
In  the  adjudicated  cases,  but  our  statutes 
more  frequently  use  the  word  "residence." 
The  word  "domicile"  is  defined  by  Mr.  Bur- 
rill  in  the  following  words:  "A  residence  at 
a  particular  place  accompanied  with  positive 
or  presumptive  proof  of  an  intention  to  re- 
main there  for  an  unlimited  time;"  and  Mr. 
Blackstone  defines  the  word  "residence"  to 
be  "the  abode  of  a  person  or  incumbent  or  his 
benefice — opposed  to  nonresldence."  While 
this  court  has  not  attempted  to  give  a  tech- 
nical definition  of  either  of  said  words,  yet 
it  has  in  numerous  cases  used  them  in  the 
sense  before  mentioned.  Liankford  ▼.  Oeb- 
hart,  130  Mo.  621,  32  S.  W.  1127,  61  Am.  St 
Rep.  685;  Hall  t.  Schoenecke,  128  Mo.  661, 
31  S.  W.  97 ;  Hope  v.  Flentge,  140  Mo.  390, 
41  S.  W.  1002,  47  Ia  B.  A.  806;  Morgan  v. 
Brace,  140  Mo.  416,  41  S.  W.  1101 ;  State  ex 
rel.  T.  Brown,  172  Mo.,  loc.  cit  384,  72  S.  W. 
640;  State  ex  rel.  ▼.  McCausland,  154  Mo., 
loc.  cit  189,  65  S.  W.  218;  State  ex  rel.  t. 
.  Banta,  71  Mo.  App.  32;  State  ex  rel  v.  Ren- 
Bbaw,  166  Mo.  682,  66  S.  W.  953. 

In  this  state  we  have  many  statutes 
which  employ  the  words  "resident,"  "citizen," 
"domicile,"  "place  of  residence,"  etc.,  which 
relate  to  exemptions,  elections,  officers,  taxa- 
tion, attachments,  place  of  bringing  suits, 
etc.,  but  none  of  those  statutes  seem  to  have 
undertaken  to  define  any  of  those  words,  and, 
in  all  of  the  cases  which  our  attention  has 
been  called  to,  the  courts,  in  construing  their 
meaning,  have  been  controlled  very  largely 
by  the  intention  of  the  person  whose  resi- 
dence or  domicile  was  in  question.  That  was 
the  sole  controlling  fact  In  the  case  of  State 
ex  rel.  t.  Benshaw,  supra,  which  Involves  the 
question  as  to  where  his  personal  property 
should  be  taxed.  The  authorities  are  also 
uniform  in  holding  that  when  a  person  has 
once  acquired  a  residence  or  domicile,  then 
such  residence  or  domicile  is  not  lost  by  rea- 
son of  his  temporary  absence  therefrom  on 
pleasure  or  business.  Cooley  on  Taxation,  p. 
869;  State  ex  rel.  v.  Dayton,  77  Mo.  682; 
Taylor  v.  Abernathy,  37  Mo.  196;  Greene  v. 
Beckwith,  38  Mo.  385 ;  Venuci  v.  Cademartori, 
69  Mo.  352 ;  Chariton  Co.  v.  Moberly,  69  Mo. 
238;  Lankford  v.  Gebhart  130  Mo.  621,  32 
S.  W.  1127,  51  Am.  St  Rep.  6K;  Hall  v. 
Schoenecke,  128  Mo.  661,  31  S.  W.  97;  State 
V.  Sanders,  106  Mo.  188, 17  S.  W.  223. 

So,  under  this  view  of  the  law,  we  would 
be  compelled  to  hold  that  appellant  was  a 
resident  of  district  14,  and  not  of  Plattsburg 
district  unless,  as  contended  by  counsel 
for  respondent  said  section  4160  has  changed 
the  meaning  of  the  word  "residence"  from  its 
ordinary  and  generally  accepted  meaning 
to  that  of  place  of  lodgment  By  reading 
said  section  It  will  be  seen  that  it  does  not 
undertake  to  declare  In  imqualifled  terms 
that  the  place  where  a  person  without  a 
family  generally  lodges  shall  be  taken  to  be 
bis  {(lace  of  residence,  but  upon  the  con- 


trary, the  enacting  clause  of  that  section  in 
express  terms  provides  that  "the  construc- 
tion of  all  statutes  of  this  state  shall  be  by 
the  following  additional  rules,  unless  such 
construction  be  plainly  repugnant  to  the  in- 
tention of  the  Lieglslature  or  the  context  of 
the  same  statute."  Clearly,  it  was  not  the 
intention  of  the  Legislature  by  enacting  that 
statute  to  compel  the  courts  to  bold  as  a 
matter  of  law  that  the  residence  of  a  person 
without  a  family  was  the  place  where  he  gen- 
erally lodges,  for  had  that  been  the  Intention 
it  would  have  said  so  in  so  many  words, 
without  having  qualified  the  section  by  stat- 
ing that  the  rules  stated  therein,  22  in  num- 
ber, should  be  considered  as  "additional 
rules"  of  construction  of  all  statutes  of  the 
state.  The  Legislature  intended  thereby  to 
assist  the  courts  in  properly  construing  "all 
statutes  of  the  state"  by  providing  those  ad- 
ditional rules  of  construction,  and  it  did  not 
thereby  undertake  Itself  to  construe  all  of 
the  statutes  of  the  state.  This  is  made  clear 
by  the  clause  thereof  which  in  express  terms 
provides  that  said  rules  should  never  be  em- 
ployed in  construing  any  statute  where  their 
use  would  lead  to  a  construction  which  was 
repugnant  to  the  plain  meaning  of  the  stat- 
ute under  consideration.  So,  in  our  Judg- 
ment, we  do  not  think  it  was  the  Intention 
of  the  Legislature  to  absolutely  command  the 
court  to  resort  to  those  "additional  rules" 
of  construction  where  the  court  could  ascer- 
tain the  clear  meaning  of  a  statute  without 
resorting  to  them.  In  other  words,  the  Leg- 
islature simply  meant  thereby  to  furnish  ad- 
ditional rules  of  construction  to  those  already 
existing  for  the  construotlon  of  all  statutes 
of  the  state,  which  the  court  might  or  might 
not  bring  to  its  assistance  In  the  construc- 
tion of  a  particular  statute.  In  the  same  man- 
ner that  it  would  employ  or  reject  any  and 
all  other  rules  of  statutory  construction.  All 
such  rules  rest  upon  the  same  footing,  and 
may  or  may  not  be  resorted  to  as  the  par- 
ticular case  under  consideration  may  require. 
Under  that  view  of  section  4160,  if  the  court 
can  ascertain  the  plain  meaning  of  the  words 
"residence"  and  "domicile"  as  used  by  the 
Legislature  in  the  revenue  statutes  of  the 
state,  without  resorting  to  the  "additional 
rules"  of  construction  stated  in  said  section, 
then  we  are  not  required  to  do  so  in  con- 
struing those  words  as  they  appear  in  the 
various  sections  of  chapter  149,  Rev.  St  1899 
(Ann.  St  1906,  pp.  4198-4322),  regarding  the 
assessment  and  collection  of  the  revenues. 

Having  reached  the  conclusions  that  the 
Legislature  did  not  define  the  words  "resi- 
dence" and  "domicile"  by  enacting  said  sec- 
tion 4160,  and  that  this  court  is  no  more 
bound  to  consider  the  rules  of  construction 
therein  stated  than  it  is  to  consider  any  oth- 
er rule  of  statutory  construction,  we  will, 
therefore,  return  to  the  inquiry,  what  is  the 
place  of  residence  of  a  taxpayer  who  has  no 
family  within  the  meaning  of  said  chapter 
149?    If  this  was  a  new  question  presented 
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to  this  court  for  the  first  time,  we  would 
bare  no  hesitancy  Id  saying  that  the  word 
"residence"  as  used  In  the  revenue  statutes 
means  the  place  where  the  taxpayer  lives 
and  which  he  dabns  to  be  his  home  or  domi- 
cile. If  the  contention  of  counsel  for  re- 
spondent is  correct,  then  all  personal  prop- 
erty, of  whatsoever  nature  or  character, 
would  not  be  assessed  In  the  county  and  dis- 
trict where  the  owner  resides,  as  provided  by 
statute,  but  would,  In  all  cases  where  the 
owner  bad  no  family,  be  assessed  In  the 
county  and  district  where  he  generally  lodg- 
es, as  provided  by  section  4160.  If  that  is 
the  meaning  of  the  statute,  then  the  personal 
property  of  all  persons  who  have  a  family 
would  be  taxable  in  the  county  and  district 
in  which  they  reside,  while  that  belonging 
to  all  persons  who  have  no  family  would  be 
taxed  in  the  district  where  they  generally 
lodge,  although  temporary  in  point  of  time, 
regardless  of  their  real  residence,  and  of 
their  real  intentions  and  purposes  in  being 
temporarily  absent  therefrom.  The  reve- 
nue statutes  make  no  such  distinctlou  as  to 
the  place  where  the  property  of  persons  who 
have  families  and  those  who  have  none  shall 
be  assessed.  And  to  make  that  distinction 
by  placing  respondent's  construction  upon 
section  4160,  we  would  thereby  do  violence 
to  the  statute,  which  provides  that  all  such 
property  shall  be  assessed  In  the  county  and 
district  in  which  the  owners  reside.  That 
being  clearly  true,  then  according  to  the  ex- 
press terms  of  section  4160,  as  before  shown, 
it  has  no  application,  for  the  reason  it  would 
be  "repugnant  to  the  intention  of  the  Legis- 
lature, or  to  the  context  of  the  statute  under 
consideration."  While  that  statute  has  nev- 
er been  considered  by  this  court  in  any  of  the 
cases  I  have  read,  yet,  as  before  shown,  the 
result  would  not  have  been  changed  had  It 
been  considered. 

We  are,  therefore,  of  the  opinion  that  ap- 
pellant was  a  resident  of  school  district  No. 
14,  and  that  his  personal  property  was  tax- 
able in  that  district,  and  not  in  the  Platts- 
burg  district.  The  action  of  the  court,  there- 
fore, in  giving  instruction  No.  1  for  respond- 
ent, and  in  refusing  No.  2,  requested  by  ap- 
pellant, was  erroneous. 

The  Judgment  is  reversed.    All  concur. 


STATE  T.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Missouri.    April  13,  1909.) 

1.  Indictment  and  Infobmation  (§  170*)  — 
Issues  and  Evidence  —  Time  of  Offense. 
One  charged  with  violation  of  law  on  a  cer- 
tain day  may  be  convicted  on  proof  that  he  com- 
mitted the  act  on  any  day  within  the  period  of 
limitation  prescribed  for  prosecution. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  548;  Dec.  Dig. 
{  176.*] 


2.  Cbiminal  Law  (8  369*)— Evidence— Othkb 
Offenses. 

Where  defendant  is  charged  with  the  viola- 
tion of  law  on  a  certain  day  and  the  evidence 
shows  a  violation  on  that  day,  the  prosecution 
cannot  then  show  a  similar  act  on  other  days. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  822 ;    Dec  Dig.  f  369.»] 

3.  Oriminal  Law  (J  369*)— Evidence— Other 
Offenses. 

In  the  prosecution  of  a  railroad  company 
under  Laws  1907,  p.  180,  for  failure  to  run  a 
passenger  train  over  a  certain  portion  of  its 
road  on  a  certain  day^  where  the  evidence  clear- 
iy_  identified  the  tram  operated  by  defendant 
with  the  day  specified,  it  was  error  to  admit  evi- 
dence of  the  kind  of  trains  defendant  ran  over 
that  road  and  their  delay  in  arrival  and  de- 
parture on  other  days. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  i  822;   Dec.  Dig.  §  369.*] 

4.  Statutes  (J  192*)— Constbuction— Mean- 
ing of  Words. 

Rev.  St.  1899,  |  4160  (Ann.  St.  1906,  p. 
2252),  requires  courts  in  construing  statutes 
to  interpret  "words  and  phrases  in  their  ordi- 
nary and  usual  sense,  but  technical  words  and 
phrases  having  a  peculiar  and  appropriate  mean- 
ing in  law  shall  be  understood  according  to  their 
technical  import."  Held,  that  the  words  "pas- 
senger train"  and  "regular  passenger  train" 
have  no  technical  meaning  in  law,  and  are 
therefore  to  be  construed  in  their  ordinary  sense. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  270 ;   Dec.  Dig.  i  192.*] 

5.  Statutes  (§  208*)— Oonstbuction— Words 
OF  Doubtful  Meaning. 

Words  in  a  statute  of  doubtful  meaning 
are  to  be  interpreted  by  their  context  and  in 
view  of  the  purposes  of  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  S  285 ;  Dec.  Dig.  g  208.*] 

6.  Railboads  (J  227*)— Operation- Statu- 
TOBT  Regulation— *'TRAiN"—"PASSENaEB 
Train"-'  '  Regulab.  ' ' 

The  word  "train,"  as  used  in  reference  to 
railroad  traffic,  means  all  kinds  of  trains, 
freight  trains,  passenger  train,  mail  train,  con- 
struction train,  etc.,  and  the  character  of  the 
train  is  designated  by  another  word.  In  the 
term  "passenger  train"  the  word  "passenger" 
is  used  as  an  adjective  to  qualify  the  noun 
"train."  The  two  words  "passenger  train"  com- 
bine to  form  the  name  of  the  thmg  to  whicli  it 
is  applied.  Neither  woid  used  alone  would  des- 
ignate the  object  intended,  but  together  they 
constitute  the  name.  The  word  "regular"  is 
designated  to  express  the  character  of  the  train 
to  which  it  is  attributed.  It  signifies  that  it  is 
a  regular  train,  whether  freight  or  passenger 
(citing  Words  and  Phrases,  vol.  6,  p.  5227). 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  741 ;   Dec.  Dig.  $  227.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6035;   vol.  8,  pp.  7056-7057.] 

7.  Railroads  (|  ^7*)—Opebation— "Regu- 
lar" Train. 

The  word  "regular,"  when  used  to  desig- 
nate a  railroad  train,  applies  to  the  operation 
of  the  train  whether  it  be  a  freight  train  or  a 
passenger  train,  but  if  it  has  its  designated 
place  on  the  published  schedule,  and  if  it  ordi- 
narily arrives  and  leaves  as  designated  in  that 
place,  it  is  a  regular  train.  Thus  there  may  be 
two  passenger  trains,  one  regular  and  the  other 
irregular,  one  that  is  scheduled  on  the  time- 
table and  the  other  not;  yet  the  irregular  train 
is  as  much  a  passenger  train  as  the  regular  one. 
lEA.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  $  741 ;  Dec.  Dig.  §  227.*] 
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&  Railboaos  (i  227*)  —  Opesation  —  "Pas- 

BENOEB    TBAIN"     —     "REOULAS    PABSEMOEB 

Tbain." 

The  term  "passenger  train"  inclades  all 
passenger  trains,  regular  and  irregular,  not  only 
trains  that  move  every  day  on  scheduled  time, 
but  excursion  trains,  special  trains,  extra  trains, 
etc ;  whereas,  the  term  "regular  passenger 
train"  means  a  passenger  train  on  the  regular 
published  schedule  (citing  Words  and  Phrases, 
vol.  7,  p.  603®. 

[E!d.  Note.— B\)r  other  cases,  see  Railroads, 
Cent.  Dig.  |  741 ;  Dec.  Dig.  {  227.*] 

9.  Railboadb  (5  227*)  —  Opebation  —  Stat- 
UTOBY  Regulation  —  "Passenqeb  Train." 

A  railroad  train  composed  of  an  engine  and 
tender,  two  or  more  freight  cars,  combined  bag- 
gage mail  and  passenger  car,  and  a  passeuKer 
coach,  is  a  "passenger  train"  within  Laws  1007, 
p.  180,  requiring  railroad  carriers  to  run  at 
feast  one  passenger  train  over  its  road  each 
way  every  day. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i  741 ;   Dec.  Dig.  f  227.*] 

10.  Railboads  (i  227*)— "Local  Fbeight." 

The  term  "local  freight"  means  a  train  of 
freight  cars  receiving  and  delivering  goods  with- 
in a  limited  distance,  and  carrying  at  the  rear 
end  a  caboose  for  the  accommodation  of  the 
train  crew,  and,  incidentally,  a  few  passengers. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  S  741 ;   Dec.  Dig.  g  227.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  420ft] 

In  Banc.  .Appeal  from  Circuit  Court,  Ben- 
ton County;  &  A.  Denton,  Judge. 

The  Missouri  Pacific  Railway  Company 
was  convicted  of  violation  of  law  with  re- 
spect to  the  operation  of  Its  passenger  trains, 
and  appeals.    Reversed. 

C.  D.  Corwln,  Roy  D.  Williams,  and  Sam 
B.  Jeffries,  for  appellant  Elliott  W.  Major, 
Atty.  Gen.,  W.  S.  Jackson,  and  O.  C.  Barrett, 
for  the  State. 

VALLIANT,  C.  J.  Defendant  was  con- 
victed and  fined  $100  as  If  for  failure  to 
obey  the  requirement  of  an  act  of  the  Gen- 
eral Assembly  approved  March  19,  1907 
(Laws  1907,  p.  180),  entitled  "An  act  to  com- 
pel all  railroad  corporations  or  persons  oper- 
ating a  railroad  or  part  of  a  railroad  In  this 
state  to  run  at  least  one  passenger  train 
over  said  railroad  each  way  every  day,  and 
fixing  penalties  for  violation  thereof."  The 
first  section  of  that  act  Is  as  follows:  "Sec- 
tion 1.  That  all  persons,  copartnerships,  com- 
panies or  corporations  operating  any  rail- 
road or  part  of  a  railroad  in  this  state  shall, 
unless  hindered  by  wrecks  or  providential 
hindrance,  run  at  least  one  regular  passen- 
ger train  each  way  every  day  over  all  lines, 
or  part  of  a  line,  of  railroad  so  operated  by 
such  person,  copartnership,  company  or.  cor- 
poration In  this  state,  which  train  shall  stop 
at  all  regular  stations  along  the  line  of  such 
railroad  for  the  purpose  of  receiving  and 
discharging  passengers."  Section  2  prescribes 
the  penalty  of  not  less  than  $100  nor  more 
than  $500  for  each  violation.  The  Informa- 
tion charges  that  defendant  owned  and  oper- 


ated a  railroad  extending  from  Sedalia  to 
Warsaw,  connecting  at  Sedalia  with  its  main 
line;  that  on  February  14,  1908,  there  being 
no  wreck  or  providential  hindrance,  defend- 
ant did  "fall  and  refuse  to  operate  a  regular 
passenger  train  each  way  over"  that  rail- 
road. Defendant  filed  a  motion  to  quash  the 
Information  on  the  ground  that  It  charged 
no  offense  against  the  law  because  the  act  of 
the  (General  Assembly  above  mentioned  on 
which  the  information  was  based  was  uncon- 
stitutional In  several  particulars,  specifying 
in  the  motion  certain  clauses  In  the  state  and 
in  the  federal  Constitution  which  defendant 
thought  were  violated.  The  same  points 
were  also  presented  In  the  motions  for  a  new 
trial  and  In  arrest  of  Judgment  It  was  the 
constitutional  question  that  brought  the  ap- 
peal to  this  court,  but,  nnless  we  find  in  the 
record  evidence  sufficient  to  sustain  the 
court's  finding  of  guilty  as  charged  In  the 
Information,  we  will  have  to  decide  the  case 
before  we  reach  the  constitutional  question. 

The  information  charged  the  defendant 
with  failure  to  run  a  regular  passenger  train 
each  way  on  the  14th  February,  1908.  One 
Indicted  for  committing  an  act  In  violation 
of  law  on  a  certain  day  may  be  convicted  if 
It  be  proven  that  he  committed  the  act  speci- 
fied in  the  Indictment  on  any  day  within  the 
period  of  limitation  prescribed  for  prosecu- 
tion of  the  act;  but.  If  he  is  Indicted  for 
committing  a  certain  act  on  a  certain  day 
and  the  state's  proof  is  to  the  effect  that  he 
did  the  act  specified  on  the  day  specified,  the 
state  would  have  no  right  to  go  back  over  the 
period  of  the  statute  of  limitations,  and 
prove  that  he  did  similar  acts  on  other  days. 
The  day  specified  In  the  Indictment,  If  It  be 
within  the  statutory  period.  Is  ordinarily 
not  a  vital  point  to  be  proven,  but  the  act 
which  It  is  charged  the  defendant  committed 
Is  vital,  and,  where  that  act  Is  identified  by 
the  state's  proof,  It  Is  the  act  on  which  the 
state  must  rely  for  conviction,  and,  unless 
the  facts  proven  are  sufllcient  to  constitute 
the  criminal  act  charged,  the  state  cannot  go 
back  or  forward  over  the  statutory  period. 
and  prove  other  facts  that  have  no  connec- 
tion with  the  particular  act  for  which  the 
defendant  Is  Indicted  In  order  to  supply  what 
may  be  lacking  to  render  the  particular  act 
specified  a  violation  of  the  law. 

The  evidence  In  this  case  wandered  farther 
than  It  should.  The  defendant  was  charged 
with  having  failed  to  run  a  regular  passenger 
train  both  ways  on  this  road  on  the  14th  Feb- 
ruary, 1908,  In  violation  of  the  statute,  and,  to 
sustain  that  charge,  the  state  proved  that  on 
the  14th  February,  1908,  the  defendant  ran 
both  ways  on  the  road  a  train  composed  of  an 
engine,  tender,  two  or  more  freight  cars,  a 
combined  baggage,  mail  and  passenger  car, 
and  a  passenger  coach,  and  that  no  other  train 
was  run  on  that  day.  That  proof  was  a  com- 
plete Identification  of  the  act  specified  in  the 
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Information  and  a  complete  Identlflcaticm  of 
the  day  specified  on  wliicli  It  was  committed. 
Therefore  there  was  no  occasion  to  go  over  a 
period  of  six  months,  as  the  state  was  allow- 
to  do,  to  prove  what  kind  of  trains  defendant 
ran  on  other  days  during  that  period  and  the 
delay  in  the  arrival  and  departure  of  some  of 
those  trains.  It  was  shown  in  evidence  for 
the  state  that  there  was  a  schedule  for  the 
arrival  and  departure  of  the  trains,  and 
there  was  no  evidence  that  this  train  on  this 
day  did  not  arrive  and  depart  on  the  sched- 
ule time.  Defendant  was  called  into  court 
to  answer  for  its  conduct  in  running  that 
train,  not  to  answer  why  another  train  six 
months  before  was  delayed.  Here,  then,  we 
have  a  train  equipped  with  an  ordinary  pas- 
senger coadi  and  also  a  car  divided  into 
compartments,  designed  to  carry  baggage  in 
one  compartment,  mails  in  another,  and  pas- 
sengers in  another,  and  the  train  running  on 
a  published  schedule  as  to  time,  but,  in  addi- 
tion to  those  cars,  the  train  contained  two 
or  more  freight  cars,  and  that  fact  alone  la 
what  the  state  relies  on  to  prove  that  this 
was  not  a  regular  passenger  train.  The 
question,  therefore,  Is:  Does  that  train  fill 
the  requirements  of  the  act  of  1907,  is  it  a 
regular  passenger .  train,  or,  reducing  the 
question  to  its  simplest  form.  Is  it  a  passen- 
ger train?  The  title  to  the  act  does  not  use 
the  term  "regular  passenger  train,"  but  says 
it  is  "an  act  to  compel  all  railroad  corpora- 
tions ♦  •  •  to  run  at  least  one  passenger 
train  over  said  railroad  each  way  every  day," 
etc.  In  the  body  of  the  act  It  says  "one  regu- 
lar passenger  train."  We  have  no  right  to 
presume  that  the  Legislature  by  using  the 
term  "regular  passenger  train"  in  the  body 
of  the  act  intended  to  call  for  a  train  of  a 
dllferent  construction  or  composition  from 
that  mentioned  in  the  title  nnder  the  term 
"passenger  train";  because.  If  we  did,  we 
would  have  to  say  that  they  intended  to  ex- 
press a  difTerent  purpose  in  the  body  than 
that  indicated  in  the  title,  which  the  Consti- 
tution forbids.  Our  task  now  is  to  find  what 
the  Legislature  meant  by  the  use  of  those 
terms  in  the  title  and  in  the  body  of  the  act. 
What  is  a  passenger  train?  What  Is  a  regu- 
lar passenger  train?  What  is  the  dlfterence 
In  meaning  between  the  two  terms,  "a  pas- 
senger train"  and  "a  regular  passenger  train"? 
The  General  Assembly  has  used  those  terms, 
but  has  not  undertaken  to  define  them,  and 
It  has  used  them  in  a  criminal  statute,  ren- 
dering the  violator  of  the  statute  liable,  if  he 
misunderstands  its  purport  or  misinterprets 
Its  meaning,  to  a  penalty  of  $100  to  $500 
a  day,  and  be  is  liable  to  indictment  for 
his  conduct  each  and  every  day  in  which  he 
«cts  upon  his  erroneous  (though  it  may  be 
perfectly  honest  and  not  altogether  unrea- 
sonable) interpretation  of  the  words  used  in 
the  statute,  and  thus  in  the  course  of  a  few 
months,  at  the  rate  of  $100  to  $500  a  day,  the 
penalties  might  amount  to  a  considerable 
som.    If  the  General  Assembly  had  intended 


to  require  the  railroad  company  under  a 
heavy  penalty  to  run  each  way  every  day  a 
train  composed  exclusively  of  cars  designed 
for  the  accommodation  of  passengers.  It 
would  have  required  no  great  skill  in  the  use 
of  lauguage  to  have  said  so,  and,  if  that  was 
its  purpose.  It  no  doubt  would  have  said  so. 
Our  statute  requires  us  in  construing  stat- 
utes to  interpret  "words  and  phrases  in  their 
ordinary  and  usual  sense,  but  technical 
words  and  phrases  having  a  peculiar  and 
appropriate  meaning  in  law,  shall  be  under- 
stood according  to  their  technical  Import 
•  •  •"  Section  4160,  Rev.  St.  1899  (Ann. 
St  1906,  p.  2252).  The  words  we  are  now 
discussing  have  no  technical  meaning  in  law, 
and  are  therefore  to  be  construed  In  their 
ordinary  sense,  but  the  difllculty  is  that  there 
is  room  for  honest  and  intelligent  diflTerences 
in  opinions  as  to  their  ordinary  meaning,  and 
the  record  and  briefs  in  this  case  show  that 
there  are  In  fact  such  differences  of  opin- 
ions. If  the  term  "passenger  train"  has  any 
well-established  technical  meaning  in  the 
parlance  of  railroad  men,  no  proof  of  that 
fact  was  offered.  Some  of  the  state's  wit- 
nesses called  this  "a  mixed  train,"  but  they 
did  not  profess  to  speak  with  authority.  It 
was  only  the  opinion  of  individuals,  and  that 
too  of  individuals  not  especially  qualified  to 
instruct  on  that  subject  The  Attorney  Gen- 
eral in  his  brief  says  that  we  must  take  Ju- 
dicial cognizance  of  the  meaning  of  the 
phrase  "regular  passenger  train."  But  there 
is  no  such  universal  acceptance  of  a  defini- 
tion of  that  term  as  will  Justify  us  in  saying 
that  such  is  the  law.  Perhaps  the  term  "lo- 
cal freight"  Is  In  such  common  use  in  this 
state  that  we  might  safely  say  that  it  means 
a  train  of  freight  cars  receiving  and  deliver- 
ing goods  within  a  limited  distance,  and 
carrying  at  the  rear  end  a  caboose  for  the 
accommodation  of  the  train  crew,  and.  Inci- 
dentally, a  few  passengers.  But,  if  that  is 
correct  the  train  in  question  in  this  case  was 
not  a  "local  freight"  for  it  was  equipped 
with  an  ordinary  passenger  coach,  and  a 
combined  baggage,  mall,  and  passenger  .car. 
Nor  can  we  avoid  the  question  by  saying  this 
was  a  "mixed  train,"  because,  conceding  that 
It  was  a  mixed  train,  as  In  a  certain  sense 
it  was,  can  we  say  that  a  train  having  cars 
designed  and  used  only  for  the  carrying  of 
passengers  and  their  baggage  is  not  a  passen- 
ger train  because  it  also  has  cars  designed 
for  freight  only?  To  try  to  get  rid  of  it  by 
calling  it  a  mixed  train  would  be  begging  the 
question. 

Words  of  doubtful  meaning  in  a  statiite 
are  to  be  interpreted  by  their  context  in  view 
of  the  purpose  of  the  lawmaker.  The  wordn 
we  are  now  considering  have  been  interpret- 
ed by  courts  of  other  states  when  used  in 
a  statute  having  reference  to  a  particular 
purpose.  In  6  Words  &  Phrases,  p.  5227, 
reference  is  made  to  a  case  in  Minnesota 
in  which  the  defendant,  being  under  contract 
to  furnish  the  plaintiff  railroad  company  de- 
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pot  facilities  for  Its  "passenger  trains,"  re- 
fused to  allow  the  plaintiff  to  use  the  pas- 
senger depot  for  its  mixed  trains — ^that  Is, 
trains  composed  of  freight  cars  and  passen- 
ger cars — but  the  court  held  that  such  a 
train  was  a  "passenger  train"  within  the 
meaning  of  the  contract.  Chicago  6.  W.  By. 
Co.  V.  St  Paul  Union  Depot  Co.,  68  Minn. 
220,  loc  dt.  223,  224,  71  N.  W.  23.  And  the 
same  author  (volume  7,  p.  6038)  takes  up 
the  phrase  "regular  passenger  train,"  and 
refers  to  some  Illinois  cases  in  which  that 
phrase  Is  considered  in  reference  to  the  pur- 
pose of  the  statute  in  which  It  Is  used,  the 
most  recent  one  of  which  is  C.,  C.  &  C.  Ry. 
T.  People,  175  111.  339,  61  N.  B.  842,  constru- 
ing a  statute  that  required  railroad  compa- 
nies to  stop  "all  regular  passenger  trains"  at 
county  seats  to  receive  and  discharge  pas- 
sengers. The  railroad  company  ran  a  train 
called  the  "Knickerbocker  Special,"  which  It 
Is  said  "is  not  a  regular  passenger  train,  car- 
rying passengers  from  one  point  to  another 
in  Illinois,  but  is  a  special  train  engaged  ex- 
clusively In  interstate  travel  from  points 
wholly  without  to  points  wholly  without  the 
state  of  Illinois,  that  no  tickets  are  sold  or 
passengers  received  on  the  train  from  points 
in  Illinois  to  points  in  Illinois,  and  that  It 
makes  no  stops  except  such  as  are  necessary 
for  fuel,  water,  and  railway  crossings,"  etc. 
It  was  not  questioned  that  that  was  a  passen- 
ger train,  but  the  question  came  on  the  mean- 
ing of  the  word  "regular."  It  was  not  claim- 
ed by  the  able  counsel  for  the  railroad  com- 
pany in  that  case  that  the  term  "regular 
passenger  train"  had  any  well-established  pe- 
culiar meaning  In  the  parlance  of  railroad 
men,  but  it  was  earnestly  Insisted  that  the 
train  then  'in  question  was  a  train  put  on 
to  meet  a  certain  Interstate  traffic  demand, 
limited  alone  to  interstate  business,  and  In 
that  sense  was  essentially  a  special,  and  not 
a  regular,  train.  But  the  court  turned  to 
the  statute,  and  considered  the  purpose  the 
lawmakers  had  in  view  In  requiring  trains 
to  stop  at  county  seats,  and  concluded  that 
that  train  came  within  the  meaning  of  the 
phrase  "regular  passenger  trains"  for  that 
purpose. 

Since,  therefore,  there  Is  no  recognized 
technical  definition  of  the  phrase  "regular 
passenger  train,"  we  must  go  to  our  statute, 
and  ascertain,  if  we  can,  what  our  General 
Assembly  meant  by  it  In  the  act  of  1907,  and. 
If  we  cannot  with  reasonable  certainty  deter- 
mine what  it  means,  we  cannot  convict  a 
person  or  corporation  of  violating  it  The 
word  "train"  Is  used  in  reference  to  railroad 
traffic  to  mean  all  kinds  of  trains,  freight 
trains,  passenger  train,  mall  train,  construc- 
tion train,  and  the  character  of  the  train  is 
designated  by  a  word.  In  the  term  "passen- 
ger train"  the  word  "passenger"  is  used  as 
an  adjective  to  qualify  the  noun  "train." 
The  two  words  "passenger  train"  combine 
to  form  the  name  of  the  thing  to  which  It  is 


applied.  Neither  word  used  alone  would  des- 
ignate the  object  intended,  but  together  they 
constitute  the  name.  The  word  "regular"  is 
designed  to  express  the  character  of  the  train 
to  which  It  Is  attributed.  It  signifies  that 
it  is  a  regular  train,  whether  freight  or  pas- 
senger. Regular  In  what?  The  state  con- 
tends that  it  means  regular  In  its  makeup — 
uniform  in  its  composition.  The  defendant, 
contra,  contends  that  it  means  a  train  run- 
ning regularly  on  a  prescribed  published 
schedule,  not  an  excursion  train,  not  a  spe- 
cial train  for  a  single  trip,  not  a  wUd  train, 
but  one  that  goes  by  the  published  card.  We 
think  the  defendant's  interpretation  of  the 
word  is  correct  The  meaning  of  the  word 
"regular"  In  this  connection  would  be  more 
apparent  if  we  would  use  it  In  contrast  with 
its  opposite — "Irregular."  When  we  hear  a 
particular  train  spoken  of  and  called  an  ir- 
regular train,  we  have  no  difficulty  In  under- 
standing what  is  meant  by  the  term.  It  is 
a  train  that  Is  not  down  on  the  regular  list. 
It  runs  not  on  a  published  schedule.  It  gives 
the  public  no  notice  of  its  coming  or  of  its 
purpose,  or  of  whether  it  is  going.  We  are 
satisfied  that  the  word  "regular,"  when  used 
to  designate  a  train,  applies  to  the  operation 
of  the  train.  It  may  be  a  freight  train,  or 
it  may  be  a  passenger  train;  but  if  it  has  its 
designated  place  on  the  published  schedule, 
and  If  It  ordinarily  comes  and  goes  In  that 
place,  it  is  a  regular  train.  Thus  there  may 
be  two  passenger  trains  one  regular  and  the 
other  irregular — one  that  Is  down  on  the  pub- 
lished time-table  and  the  other  not — ^yet  the 
irregular  train  is  as  much  a  passenger  train 
as  the  regular  one.  The  answer  to  a  ques- 
tion we  have  in  this  opinion  above  suggested, 
to  wit,  what  is  the  difference  in  the  signifi- 
cance of  the  terms  "passenger  train"  and 
"regular  passenger  train,"  Is  this:  The  term 
"passenger  train"  includes  all  passenger 
trains,  regular  and  irregular,  not  only  trains 
that  move  every  day  on  schedule  time,  but 
excursion  trains,  special  trains,  extra  trains, 
etc.,  whereas,  the  term  "regular  passenger 
train"  means  a  passenger  train  on  the  reg- 
ular schedule  list  We  have  in  another  sec- 
tion of  our  statutes  express  recognition  by 
the  G«neral  Assembly  that  a  passenger  train 
may  carry  freight  cars.  Section  1101,  Bev. 
St  1899  (Ann.  St  1906,  p.  938).  "In  forming 
a  passenger  train,  baggage,  freight,  merchan- 
dise or  lumber  cars  shall  not  be  placed  In 
rear  of  passenger  cars."  In  the  train  in 
question  in  this  case  the  freight  cars  were 
not  placed  in  rear  of  the  passenger  cars. 
That  it  was  the  running  and  the  operat- 
ing of  the  train  that  the  General  Assembly 
had  in  mind  when  It  used  the  word  "regular" 
in  this  connection  is  indicated  also  in  the 
closing  sentence  of  the  first  section  of  the 
act:  "Which  train  shall  stop  at  all  regular 
stations  along  the  line  of  such  raUroad  for 
the  purpose  of  receiving  and  discharging  pas- 
sengers."   This  train  complied  with  that  re- 
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Qnlrement  Tlie  purpose  of  the  act  was  to 
afford  the  traTeUng  public  railroad  facilities 
at  least  once  a  day  at  regular  times  and  at 
aU  the  regular  stations,  not  leaving  the  pub- 
lic to  the  whim  or  caprice  of  the  railroad 
company  whether  it  would  send  a  train  over 
Its  road  on  a  particular  day.  If  the  General 
Assembly  had  seen  fit  to  say  that.  In  order 
to  render  the  passenger  service  more  agree- 
able and  expeditious,  the  railroad  company 
should  carry  no  freight  cars  In  the  train,  It 
would  have  said  so,  or,  If  It  had  seen  fit  to 
define  what  It  meant  by  a  passenger  train,  we 
would  have  had  no  trouble  with  construing 
the  act  as  we  now  have  it;  but  it  has  been 
satisfied  to  say  that  the  defendant  must  run 
"a  passenger  train,"  and  we  do  not  feel  Jus- 
tified in  saying  that  the  defendant  did  not 
run  a  passenger  train  as  the  statute  requires 
when  the  evld«>ce  shows  that  it  furnished 
a  train  equipped  as  this  was  with  an  ordl- 
nai7  paste  iiger  coach  furnishing  facilities  for 
the  carrying  of  all  the  passengers  (so  far  as 
the  evidence  shows  to  the  contrary)  that  de- 
sired to  be  carried  and  their  baggage  in 
the  usual  way;  nor  can  we  say  that  It  was 
not  a  regular  passenger  train  when  the  evi- 
dence shows  that  It  was  run  on  regular 
schedule  time,  and,  so  far  as  the  evidence 
shows  to  the  contrary,  It  stopped  at  all  the 
regular  stations  to  receive  and  discharge 
passengers.  We  bold  that  there  was  no  evi- 
dence tending  to  show  that  the  defendant 
violated  the  statute. 

All  the  evidence  in  the  case  being  the 
state's  evidence,  the  court  should  have  found 
the  defendant  not  guilty  as  charged  In  the 
Information.  This  conclusion  disposes  of  the 
case  before  we  reach  the  constitutional  ques- 
tion concerning  which  much  learning  and 
ability  has  been  shown  In  the  briefs  and  In 
the  oral  arguments.  But,  before  this  corpo- 
ration can  have  our  judgment  on  the  ques- 
tion of  the  Impairment  of  its  religious  liber- 
ty, It  will  have  to  take  off  Its  Sunday  train 
on  that  branch  of  its  road  and  incur  the 
wrath  of  the  state  for  so  doing. 

The  judgment  is  reversed,  and  the  defend- 
ant Is  discharged.    All  concur. 


JONES  V.  THOMAS  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  31,  1909.) 

1.  Deeds  (J  196*)— Suit  to  Sct  Aside— Men- 
tal Incapacity — Undue  Influence— Bub- 
den  OF  Pboof. 

Where  a  confidential  relation  existed  be- 
tween grantor  and  grantee,  the  burden  of  prov- 
ing that  grantor's  mental  capacity  to  make  a 
deed,  and  that  tbe_  deed  was  his  free  act,  unin- 
fluenced by  any  improper  conduct,  rested  on 
grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  587-593;  Dec.  Dig.  §  196  :•  Cancella- 
tion of  Instruments,  Cent.  Dig.  §$  100,  101.] 


2.  Deeds  (J  72*)— Suit  to  Set  Aside— Confi- 
DENTiAi,  Relations. 

To  prove  confidential  relations  between  a 
father  and  son  bo  as  to  require  the  son  ob- 
taining a  deed  from  the  father  to  show  that 
the  father  possessed  mental  capacity  to  make  a 
deed,  and  that  it  was  made  by  his  free  act,  it 
must  appear  that  the  son  had  charge  and  con- 
trol of  his  father,  and  that  he  administered  to 
his  health,  wants,  and  necessities,  or  that  he 
had  charge  of  and  conducted  his  business,  or 
that  the  father  actually  reposed  trust  and  confi- 
dence in  his  son,  in  consequence  of  the  relations 
existing  between  them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  190-196;    Dec.  Dig.  {  72.*] 

3.  Deeds  (I  68*)— Mentaj.  Capacitt  of  Gbah- 

XOB. 

One  has  the  mental  capacity  to  execute  a 
deed  as  a  gift  to  a  child  in  consideration  of  love 
and  affection,  where  he  baa  the  intelligence  to 
understand  his  ordinary  business  and  what  dis- 
position he  is  making  of  his  property,  though, 
to  have  sufficient  capacity  to  execute  a  deed 
for  a  valuable  consideration,  one  must  possess 
sufficient  mental  strength  to  judge  of  values, 
and  successfully  oppose  fraud  and  undue  in- 
fluence whenever  brought  to  bear  on  him  in  the 
negotiations  for  a  contract. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {|  149-155 ;    Dec.  Dig.  {  68.*] 

4.  Afpeai.  and  Bbrob  ({  1009*)— Findinos— 
Review. 

The  Supreme  Court,  in  reviewing  an  equity 
case,  will  defer  largely  to  the  findings  of  the 
trial  court  on  all  issues  of  fact,  and  will  not 
disturb  a  judgment  of  the  trial  court  on  the 
ground  that  the  findings  are  against  the  weight 
of  the  evidence. 

[E>1.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3970-3978;  Dec.  IMg.  « 
1009.*] 

5.  Deeds  (I  211*)  —  Mentai.  Oapacitt  of 
Qbantob— E  V  idencb. 

Evidence  held  to  justify  a  finding  that  a 
grantor  possessed  sufficient  mental  capacity  to 
execute  a  deed  of  gift  to  a  child. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  i  211.*] 

6.  Evidence  (8  568*)— Opj.nion  Evidence- 
Effect— Mental  Capacity  of  Gbantob. 

Witnesses  bearing  close  family,  social,  or 
business  relations  to  a  grantor  possess  the  most 
favorable  opportunity  for  observing  and  know- 
ing his  mental  condition,  and  their  testimony  as 
to  his  mental  condition  is  entitled  to  great 
weight. 

[E^.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2393 ;   Dec.  Dig.  {  568.*] 

7.  Deeds  (|  196*)  —  Mentai  Capacity  of 
Gbantob  —  Pbesuuftions  —  Bueden  of 
Pboof. 

The  law  presumes  that  a  grantor  was  of 
sound  mind  at  the  time  he  made  the  deed,  and 
the  burden  of  disproving  that  fact  rests  on  the 
one  asserting  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.   8§  587-593;    Dec.  Dig.  f  196.*] 

8.  Deeds  (§  211*)— Undue  Influence— Evi- 
dence. 

Evidence  held  to  justify  a  finding  that  a 
deed  was  not  procured  by  the  undue  influence  of 
the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {$  637-«47;   Dec.  Dig.  |  211.*] 

9.  Deeds  (I  203*)— Suit  to  Set  Aside— Un- 
due Influence— Evidence. 

In  a  suit  by  an  heir  to  set  aside  his  an- 
cestor's deed  to  another  heir  on  the  ground  ot 
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mental  incapacity  and  undue  influence,  decla- 
rations of  the  ancestor,  made  prior  to  tlie  exe- 
cution of  tlie  deed,  and  extending  back  several 
years,  that  lie  intended  to  give  to  the  |[rantec 
the  land  conveyed  to  liim  were  admissible  to 
ahow  a  definite  purpose  of  the  ancestor  to  con- 
vey the  property  to  the  grantee. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  606;    Dec  Dig.  |  20S.*] 

10.  Deeds  (|  203*)— Suit  to  Set  Aside— Men- 
tal  INCA.PACITT  —  Evidence  —  Admibsi  bil- 

ITY. 

In  a  suit  by  an  heir  to  set  aside  a  deed  of 
his  ancestor  to  another  heir  on  the  ground  of 
mental  incapacity,  declarations  of  the  ancestor 
showing  improper  acts  on  the  part  of  the  gran- 
tee and  of  meml>erB  of  his  family  are  admis- 
sible to  show  the  mental  condition  of  the  an- 
cestor and  the  state  of  his  affections. 

[Ed.  Note. — For  other  cases,  see  Deeds,  (]ent. 
Dig.  I  606;    Dec.  Dig.  8  203.*] 

11.  Deeds  (|  203*)— Suit  to  Set  Aside— Un- 
due Inixdenoe— Evidence— Admissibility. 

In  a  suit  by  an  heir  to  set  aside  a  deed  of 
his  ancestor  to  another  heir,  declarations  of  the 
ancestor  showing  improper  acts  on  the  part  of 
the  grantee  and  of  members  of  his  family  are 
inadmissible  to  establish  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  t  208.*] 

12.  Appbal  and  Ebbob  (8  837*)— Review- 
Rendition  or  Pbopeb  Judgment. 

The  court,  on  appeal  in  an  equity  case, 
may  admit  and  consider  all  testimony  preserved 
in  the  record  which  was  improperly  excluded 
by  the  trial  court,  and  render  such  judgment  as 
the  court  may  deem  proper  under  the  pleadings 
and  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  8276 ;    Dec.  Dig.  1  837.*] 

13.  Appeai.  and  Ebbob  (f  1056*)— Habmlesb 
Ebbob  —  EiBbonboub  Exclusion  or  Evi- 
dence. 

Where  the  Supreme  Court,  on  appeal  in  an 
equity  case,  could  not  disturb  the  findings  of 
the  chancellor,  though  it  considered  testimony 
improperly  excluded  by  the  chancellor,  the  error 
in  excluding  the  evidence  was  not  ground  for 
reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  4187-1193;  Dec.  Dig.  g 
1056.*] 

Appeal  from  St  Louis  Circuit  Court; 
Jesse  A.  McDonald,  Judge. 

Action  by  Mary  Jones  against  Alma 
Thomas  and  another.  From  a  Judgment  for 
defendants,  plaiatifT  appeals.    Afllrmed. 

Mary  Jones,  the  plaintiff,  a  daughter  of 
William  O.  Thomas,  deceased,  brought  this 
suit  In  the  circuit  court  of  the  city  of  St 
Louis  to  set  aside  two  deeds  conveying  cer- 
tain real  estate,  situated  in  said  ci^,  to  his 
two  sons,  Thomas  and  Alma  Thomas,  execut- 
ed March  16,  1901.  A  trial  was  had  before 
the  court,  which  resulted  In  a  finding  of  facts 
and  a  rendition  of  Judgment  in  favor  of  the 
defendants.  The  court  having  refused  to 
grant  a  new  trial,  the  plaintiff  duly  appeal- 
ed the  cause  to  this  court  The  trial  con- 
sumed several  days,  during  which  time  many 
witnesses  were  Introduced  and  examined  by 
both  plaintiff  and  defendants.  Their  testi- 
mony covers  more  than  650  printed  pages. 


There  are  no  close  or  complicated  legal 
propositions  involved  in  the  case,  but  It 
turns  almost  exclusively  upon  questions  of 
fact;  and,  as  the  testimony  Introduced  by 
the  respective  parties  Is  so  sharply  contra* 
dlctory,  it  will  require  a  somewhat  exten< 
slve  statement  of  the  substance  thereof  in 
order  that  we  may  properly  determine  with 
which  party  the  preponderance  of  the  evi- 
dence abides.  Counsel  for  both  plaintiff  and 
defendants  have  presented  a  most  excellent 
abstract  of  the  record,  and  a  statement  of 
their  respective  theories  of  the  case,  which 
greatly  shortens  and  facilitates  the  work  of 
this  court;  and,  as  there  is  no  material  dif- 
ference in  the  substance  of  the  two,  we  will 
copy  largely  from  both  In  making  up  this 
statement,  and  thereby  present  a  full  state- 
ment of  the  substance  of  the  testimony 
which  we  are  requested  to  review. 

William  O.  Thomas,  the  father  of  plain- 
tiff and  defendants,  was  in  his  eighty-sec- 
ond year  at  the  time  he  executed  the  deeds 
In  question,  which  was  on  March  16,  1901. 
His  wife,  his  third,  was  accldently  killed  la 
the  month  of  September,  1899,  and  his  next 
of  kin  were  the  plaintiff  and  defendants,  and 
William,  David,  John  Arthur,  Lillie,  and  Dai- 
sy, children  of  a  deceased  son,  John  Thomas. 
His  property  consisted  chiefly  of  a  tract  of 
land  fronting  on  Manchester  avenue,  in 
Cheltenham,  a  subdivision  of  the  city  of  St 
Louis,  upon  which  was  located  his  residence 
and  several  other  small  buildings,  which  he 
rented  to  various  tenants  for  $7  or  $8  a 
month,  aggregating  about  $160  per  month. 
On  March  16,  1901,  William  O.  Thomas  ex- 
ecuted the  deeds  before  mentioned  to  his 
sons,  Alma  and  Thomas.  On  the  28th  of  the 
same  month  he  executed  his  will,  wherein 
he  devised  part  of  his  remaining  property  to 
plaintiff  for  life,  with  remainder  to  her  chil- 
dren, a  small  tract  to  the  bishop  of  his 
church,  and  all  of  the  remainder  to  bis 
grandchildren  above  named.  The  will  also 
contained  a  residuary  clause,  making  his 
children  and  grandchildren  residuary  lega- 
tees, the  grandchildren  to  take  per  stirpes. 
William  O.  Thomas  departed  this  life  Sep- 
tember 6,  1901.  and  this  suit  was  Insti- 
tuted July  3,  1903. 

The  plaintiff  contends  that  her  father  was 
of  unsound  mind  at  the  time  of  the  execu- 
tion of  the  deeds  in  question,  and  that  he 
was  Incapable  of  understanding  or  knowing 
what  he  was  doing;  also  that  defendants, 
knowing  their  father  was  of  weak  mind  and 
easily  Influenced,  conspired  together  and 
through  fraud  and  undue  influence  induced 
him  to  make  the  conveyances,  to  the  Injury 
and  loss  to  plaintiff  and  the  other  heirs  of 
said  William  O.  Thomas,  to  a  large  portion 
of  his  estate.  The  defense  is  a  general  de- 
nial, and  the  questions  of  fact  presented 
are:    First.  Was  William  O.  Thomas  of  un- 
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fioniid  mind  on  Marcb  16^  1901,  at  the  time 
of  the  execution  and  delivery  of  said  deeds? 
Second.  Was  the  ezecntlon  of  the  deeds  the 
result  of  fraud  and  undue  Influence  perpe- 
trated upon  blm  by  the  defendants?  As  be- 
fore stated,  the  evidence  disclosed  by  this 
record  tending  to  prove  and  disprove  those 
issues  comes  from  the  mouths  of  many  wit- 
nesses, f^nd  is  voluminous  and  confllct^g, 
and  Is  substantially  as  hereinafter  stated,  as 
appears  from  appellant's  abstract  and  the 
statements  of  the  parties.  At  that  time  Wil- 
liam O.  Thomas  owned  the  following  lots  of 
land  In  the  city  of  St  Louis,  of  the  values 
stated,  to  wit:  (a)  Lot  fronting  179  feet  on 
north  side  Manchester  avenue,  city  block 
4007,  value  $8,675  (deeded  to  Alma  Thomas 
March  16,  1901).  (b)  Lot  fronting  632  feet 
-6  Inches  on  north  side  Manchester  avenue, 
city  block  4007  (deeded  to  Thomas  Thomas 
March  16,  1901),  value  $12,496.  The  value  of 
these  lots  Is  $21,600,  exclusive  of  the  build- 
ings thereon,  which  are  worth  $10,700.  (c) 
House  No.  6729  Manchester  avenue,  lot  47 
t)y  100  feet  (devised  to  Reorganized  Chnrch 
•of  Jesus  Christ  or  Latter  Day  Saints),  value 
$2,350.  (d)  House  No.  6725  Manchester  av- 
«nue,  lot  18  by  100  feet,  value  $1,500  (de- 
vised to  LUlle  Mason,  bis  granddaughter). 
<e)  House  No.  6723  Manchester  avenue,  lot 
27  by  100  feet,  value  $1,500  (devised  to  Ar- 
thur Thomas,  his  grandson),  (f)  House  No. 
6719  Manchester  avenue,  lot  80  feet  9  inches 
by  100  feet,  value  $4,500  (devised  to  John 
Thomas,  his  grandson),  (g)  Houses  Noe. 
6713  and  5715  Manchester  avenue,  lot  54  by 
100,  value  $4,700  (devised  to  Daisy  Thomas, 
bis  granddaughter),  (h)  House  in  rear  of 
property  devised  to  Daisy  Thomas,  lots  16 

and  166,  value  (devised  to  William 

Thomas,  his  grandson).  (1)  House  in  rear  of 
property  devised  to  Daisy  Thomas,  lot  30 

by  166  feet,  value (devised  to  David 

Thomas,  his  grandson).  (])  LiOts  6  and  6  In 
Orabster's  subdivision,  fronting  144  feet  on 
Manchester  avenue,  value  $4,527  (devised  ta 
Mary  Jones,  his  daughter).  This  latter  prop- 
erty Is  subject  to  leases  to  H.  W.  Beck  Feed 
&  Seed  Company,  and  H.  W.  Beck,  the  first 
covering  46  feet,  rental  $115  per  annum  until 
June  1,  1933,  and  $138  per  annum  until  May 
31,  1953,  and  the  other  covering  80  feet, 
rental  $150  per  annum  until  1912,  and  $225 
per  annum  thereafter  until  March  1,  1952; 
the  lessor  to  pay  the  taxes  assessed  against 
the  land,  and  the  lessee  those  assessed 
against  the  Improvements.  His  personal 
property  consisted  of  three  worthless  notes, 
aggregating  $337.50,  goods  and  chattels 
worth  $133.75,  and  cash  $1,315,  all  of  which 
was  consumed  In  the  administration  of  the 
estate.  On  March  16,  1901,  W.  O.  Thomas 
deeded  the  two  parcels,  numbered  "a"  and 
"b"  aforesaid,  having  an  aggregate  front  of 
811  feet  and  6  inches,  and  of  the  value  of 
$21,(K]0,  exclusive  of  the  Improvements 
thereon    (worth  $10,700),   to   bis   two   sons. 


Alma  Thomas  and  Thomas  Thomas,  the  ex- 
pressed consideration  being  love  and  affec- 
tion and  $10  from  each.  Immediately  after 
the  death  of  WUUam  Thomas'  wife,  on  Sep- 
tember 26,  1899,  Thomas  Thomas,  with  his 
family,  moved  into  bis  father's  bouse,  and 
took  possession  of  It,  and  continued  to  oc- 
cupy and  run  it,  and  has  done  so  ever  since, 
and  made  his  father  pay  $8.50  per  week 
board  for  hlDuelf  and  his  granddaughter, 
Daisy  Thomas,  and  later  he  paid  all  the  ex- 
penses of  the  house.  He  also  agreed  to  pay 
Tommle  $100  a  month  to  take  care  of  him. 
W.  O.  Thomas,  before  he  began  to  fall,  was 
an  intelligent,  educated,  and  strong-minded 
man,  knew  what  he  was  doing,  a  good  in- 
structor, treasurer  of  the  church,  was  very 
close  in  money  matters,  "had  a  head  of  his 
own,"  and  could  not  be  easily  influenced,  and 
had  accumulated  considerable  property.  Aft- 
er his  wife's  death  "you  could  do  whatever 
you  wanted  to  do  with  him."  About  a  year 
before  his  wife's  death  he  began  to  fall.  He 
was  very  much  affected  by  bla  wife's  death, 
and  developed  the  following  iiymptoms,  and 
was  guilty  of  the  following  acts:  Acted  like 
a  man  that  had  lost  his  mind— more  and 
more  each  day ;  did  not  recognize  his  daugh- 
ter, the  plaintiff,  when  she  went  to  see  him, 
from  about  March,  1900,  up  to  his  death; 
thought  he  was  not  in  his  own  house,  and 
continually  wanted  to  go  away,  so  much  so 
that  the  defendants  Thomas  Thomas,  Annie 
Thomas,  and  Daisy  Thomas  kept  him  locked 
in  the  house,  hid  his  clothes,  and  let  him 
have  only  his  drawers,  undershirt,  and  cap; 
escaped  from  the  bouse;  stopped  people  on 
the  street,  and  a^ed  them  to  help  blm  f  ran 
Into  the  fields  and  up  Into  the  weeds,  and 
hollered  for  help ;  crawled  on  his  bands  and 
knees;  thought  be  was  in  Wales,  where  he 
bad  not  been  for  50  years,  and  bad  seen  bis 
mother  and  bis  relatives;  thought  he  had 
t)een  in  Klrkwood,  and  had  seen  "very  funny 
people  there,"  when  he  had  not  been  in  Kirk- 
wood.  His  mind  wandered,  and  be  could  not 
carry  on  a  connected  conversation  on  any 
subject,  talked  foolishly ;  did  not  know  bis 
children,  grandchildren,  or  relatives  or 
friends  when  be  saw  them ;  could  not  under- 
stand or  attend  to  business  for  a  year  before 
his  death ;  could  not  count  money ;  would 
not  take  the  rents  amounting  to  $500  when 
tbey  were  paid  to  him ;  said  he  had  no  mon- 
ey, and  asked  others  for  a  penny  or^a  nickle, 
when  he  had  money  In  bank  ;  after  November 
14,  1900,  be  could  not  sign  rent  receipts,  and 
even  before  that  Daisy  generally  signed 
them ;  bad  a  piece  of  newspaper  hid  In  the 
band  of  his  drawers,  and  thought  It  was  a 
hundred  dollars;  thought  the  defendant 
Thomas  Thomas  and  his  family  were  going 
to  kill  him;  wanted  to  get  away  from  his 
house  and  live  somewhere  else ;  thought  he 
was  In  prison,  and  that  the  window  screens 
were  prison  bars ;  said  tbey  (meaning  the 
defendants)    had    robbed    him;     and    "they 
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bothered  me,  and  done  wrong  with  me"; 
after  Ms  wife's  death,  said  he  was  going  to 
change  bis  will,  and  when  reminded  that  he 
had  promised  his  wife  not  to  do  so,  replied, 
"Yes,  but  Tommle  [meaning  defendant  Thom- 
as Thomas]  makes  me,"  and  when  advised 
not  to  do  so,  said,  "Might  he  kill  me  If  I 
didn't  do  it?"  wanted  to  marry  his  grand- 
daughter Daisy  Thomas,  and  asked  her  moth- 
er's consent;  also  wanted  to  marry  Mrs. 
Remington  and  Mrs.  Schenten  and  Mrs.  Ham- 
ilton; when  asked  why  he  made  the  deeds 
(In  controversy  here)  said  "he  had  to" ;  that 
the  boys  made  him  do  It ;  that  he  asked  bis 
son  to  give  the  property  back  to  him,  and 
be  refused;  wanted  bis  son-in-law  David 
Jones  to  go  to  court  with  him,  and  he  would 
give  him  everything  he  had ;  bad  been  a 
regular  attendant  at  church,  and  was  the 
treasurer,  but  for  the  last  year  of  bis  life 
only  went  to  church  twice,  and  had  to  be  as- 
sisted In  doing  so.  The  defendants  kept  him 
In  a  room  with  the  doors  and  windows  locked 
and  fastened,  and,  prior  to  the  execution  of 
the  deeds  in  question  here,  would  not  allow 
any  one  to  see  him  unless  some  of  them  were 
present 

Dr.  Dixon  testified:  For  over  a  year 
prior  to,  and  at  the  time  of,  executing  the 
deeds  In  controversy  be  was  sufTering  with 
senile  dementia,  and  was  wholly  unable  to 
understand  what  he  was  doing,  or  what 
property  be  owned,  or  the  nature  of  a  busi- 
ness transaction.  He  grew  worse  all  the 
time,  and  was  not  rational  in  January  or 
February,  1901.  He  was  suffering  with  "an 
atrophic  condition  of  the  brain."  When  one 
has  senile  dementia,  he  has  no  lucid  intervals 
of  BufBclent  duration  to  enable  him  to  trans- 
act any  extended  business. 

Testimony  of  Dr.  Edward  F.  Brady:  Se- 
nile dementia  means  "mental  degredatlon, 
the  lowering  of  the  powers  of  the  mind  until 
they  become  practically  abolished."  If  W.  O. 
Thomas  went  out  on  the  street  hollering  for 
help,  undressed  himself  In  public,  and  did 
the  other  acts  described  by  plaintiff's  witness- 
es, "be  was  undoubtedly  In  a  condition  which 
was  commonly  termed  the  'third  degree'  of 
dementia,  Incomprehenslve,"  and  was  In- 
capable of  attending  to  any  business.  In  the 
final  degree  of  dementia  "the  powers  keep 
dwindling  and  growing  less  and  less,  until 
even  conscience  and  power  is  lost,  and  the 
individual  then  exists  as  such  of  the  vegeta- 
ble organism."  That  he  had  been  suffering 
with  chronic  nephritis  (a  kidney  disease)  for 
several  years,  and  had  been  treated  for  it 
four  or  five  years.  The  immediate  cause  of 
his  death  was  uremia. 

Testimony  of  Mary  Jones:  W.  O.  Thomas 
thought  his  daughter-in-law,  the  defendant 
Annie  Thomas,  was  a  Mrs.  Miner.  W.  O. 
Thomas  said,  "Thomas  Thomas  and  bis  wife 
wants  me  to  go  down  to  the  basement  to 
live."  He  said  be  was  only  a  boarder  in  the 
house.  The  defendants  declared  him  of  un- 
sound mind  prior  to  the  execution  of  the 


deeds.  Annie  Thomas  said  to  plalnttlT:  "Oh, 
my;  we  can't  do  nothing  with  your  father. 
We  tried  to  convince  him  to  go  Into  the  par- 
lor to  show  him  his  wife's  picture,  and  he 
didn't  know — he  wanted  to  go — ^he  thonght  he 
wasn't  at  home;  he  wanted  to  be  going." 
When  plaintiff  asked  them  why  they  kept  the 
doors  locked,  they  answered,  "Well,  you 
know  your  father  ain't  right,  and  wq  have  to 
keep  the  place  locked."  They  put  a  piece  of 
paper  about  18  inches  square,  with  a  black 
spot  in  the  middle  of  it,  like  a  target,  on  the 
door  of  bis  room,  and  Annie  Thomas  said  it 
was  so  that  Mr.  Thomas  "could  find  his  loca- 
tion" when  he  sat  up  In  bed.  The  defendant 
Annie  Thomas  said  they  had  to  bide  his 
clothes  to  keep  blm  in  the  houses  Alma  ask- 
ed Mrs.  Bemlngton  to  take  Mr.  Thomas  and 
give  him  a  home  for  a  few  days,  saying, 
"Them  people  over  there  Just  treat  Mm  ter- 
rible." Thomas  Thomas  said,  "I  think  It  is 
time  you  were  getting  a  new  treasurer  for 
the  church."  He  was  treasurer  until  Feb- 
ruary 25,  1901.  Thomas  Thomas  said: 
"Everybody  knows  Father  Isn't  able  to  run 
bis  own  business."  "I  am  running  his  busi- 
ness now."  Annie  Thomas  took  the  rent 
which  Mrs.  Remington  paid  and  got  the 
change,  and  when  asked  why  she  did  not  let 
Mr.  Thomas  make  the  change,  she  said,  "He 
ain't  responsible — he  can't"  When  Mr. 
Thomas  wanted  to  go  to  Mrs.  Fairfax's 
bonse,  Annie  Thomas  (and  Daisy)  said: 
"Don't  notice  what  he  says;  he  don't  know 
what  be  is  talking  about."  When  Annie  and 
Daisy  Thomas  were  sitting  in  the  front  ball 
sewing,  Mr.  Thomas  came  out  of  his  room. 
with  only  his  night  drawers  on,  crawling  on 
his  hands  and  knees.  Daisy  was  barefooted, 
and  "she  stuck  her  big  toe  in  his  mouth." 
When  be  was  locked  In  the  house,  Annie 
Thomas,  said  "be  had  not  been  right  all  that 
year." 

Defendants'  testimony: 

Luther  Babcock  testified  that  he  bad  been 
in  business  in  St  Louis  for  many  years  as 
an  abstractor  of  titles  and  conveyancer;  that 
he  had  known  W.  O.  Thomas  for  20  years, 
and  had  attended  to  business  for  him  more 
or  less  every  year  during  that  entire  period. 
He  drew  the  leases  to  the  Becks,  and  the  re- 
newal lease.  He  drew  the  deeds  and  the 
win  of  March,  1901.  He  had  never  transact- 
ed any  business  for  Thomas  Thomas  iWor 
to  the  services  in  connection  with  administra- 
tion upon  bis  father's  estate.  When  the  leas- 
es were  drawn,  and  when  the  renewal  leases 
were  drawn,  Mr,  Babcock  got  his  instructions 
from  Mr.  W.  O.  Thomas,  and  from  blm  alone. 
He  did  not  get  to  see  Mr.  Beck  untU  the 
leases  were  ready  for  execution,  when  he 
came  to  the  office  with  Mr.  Thomas.  When 
the  will  of  October,  1900,  was  drawn,  Mr.  W. 
O.  Thomas  came  to  bis  ofBce,  and  gave  talm 
the  Instructions  In  regard  to  the  same — no 
one  else.  About  March  14,  1901,  Thomas 
Thomas  came  to  his  ofiBce,  and  informed  blm 
that  bis  father  wanted  to  make  him  a  deed 
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for  part  of  the  Cheltenham  property,  and 
Alma  a  deed  for  another  part,  and  he  ex- 
plained what  parcels  he  wanted  to  convey. 
Mr.  Babcock  said  he  would  prepare  the 
deeds,  and  be  out  the  next  day.  With  this 
explanation,  and  referring  to  plat  books  In 
his  office,  he  made  up  the  description  and 
prepared  the  deeds,  and  called  on  the  old 
gentleman  et  his  residence  on  March  15th. 
While  Mr.  Thomas  was  engaged  In  reading 
the  deeds,  Mr.  Babcock  examined  a  plat  of  | 
a  survey  of  the  property,  hanging  on  the  wall 
of  the  room.  He  noticed  that  this  survey 
was  somewhat  dlflTerent  from  the  plat  at  his 
office,  and  that  his  descriptions  in  the  deeds 
were  not  accurate,  and  he  explained  the  mat- 
ter to  Mr.  Thomas,  and  promised  to  call  the 
next  day  with  the  corrected  deeds.  Mr. 
Thomas  told  blm  that  this  property  which 
he  was  deeding  to  the  boys  was  the  same 
which  he  had  given  them  In  his  will.  He 
said  be  wanted  to  give  them  the  property 
now,  so  that  they  will  not  be  hindered  In 
any  way  during  administration.  The  next 
day  Mr.  Babcock  called  with  the  corrected 
deeds,  and  explained  the  corrections,  and 
Mr.  Thomas  rfad  the  deeds  and  executed 
them,  and  Mr.  Babcock,  as  a  notary  public, 
took  his  acknowledgment,  and  left  the  deeds 
with  him.  At  this  time  Mr.  Thomas  turned 
over  the  old  will  to  blm,  and  said  he  wanted 
him  to  change  it  so  as  to  cut  out  the  prop- 
erty which  had  been  conveyed  to  Alma  and 
Tommie.  He  even  told  him  be  wanted  it 
typewritten,  so  that  he  could  better  read  it 
Mr.  Babcock  took  it  along,  and  rewrote  the 
win  as  directed.  On  March  28,  1001,  he  call- 
ed there  to  have  it  executed.  Thomas  Thom- 
as was  there,  and  he  was  sent  out  to  get  a 
witness,  and  soon  thereafter  returned  with 
Dr.  Murphy.  Mr.  Thomas  read  the  will,  and 
then  the  will  was  signed  by  him  and  attested 
by  the  subscribing  witnesses,  with  the  usual 
ceremony  accompanying  attestation.  This 
will  was  precisely  the  same  as  the  previous 
will,  the  win  of  October,  1000,  except  that 
the  old  will  devised  to  the  boys  the  property 
which  the  father  had  just  conveyed  to  tiiem 
by  deed.  Witness  never  conversed  with 
Thomas  Thomas  regarding  the  deeds,  except 
on  the  occasion  above  stated,  and  he  never 
conversed  with  Alma.  Mr.  Thomas  paid  Mr. 
Babcock  for  the  deeds  on  the  day  when  they 
were  executed,  and  for  the  will  on  the  day 
when  it  was  executed.  He  had  the  money 
about  bis  person.  Mr.  Babcock  further  tes- 
tified that  Mr.  Thomas  was  of  sound  mind  on 
March  28, 1001,  when  the  will  was  executed, 
and  on  all  previous  occasions  when  he  saw 
him. 

Dr.  Robert  Brent  Murphy  testified  that  be 
has  been  engaged  in  the  practice  of  medicine 
since  1888.  His  office  is  located  about  four 
blocks  from  the  Thomas  residence,  and  be 
knew  Mr.  Thomas  for  about  10  years,  and 
was  bis  family  physician  during  that  period. 
Mr.  Thomas'  particular  trouble  was  nephri- 
tis, a  kidney  disease.    He  was  also  bothered 


with  indigestion  and  a  chronic  constipation. 
He  used  to  get  attacks  of  paroxysms  in  hla 
abdomen.  He  would  have  a  severe  attack; 
then  it  would  pass  off,  and  he  might  not  have 
another  for  a  month  or  longer.  These  at- 
tacks were  symptoms  of  the  nephritis;  they 
were  not  in  any  way  indicative  of  senile 
dementia.  Mr.  Thomas  never  had  senile 
dementia,  or  any  of  the  symptoms  of  that 
disease.  Witness  saw  him  and  prescribed 
for  him,  in  1000  on  January  5th,  April  28th, 
May  2d,  August  2d,  November  26th,  Decem- 
ber Utb;  in  1001  on  January  2Ctli,  March 
14th,  16th,  16th,  18th,  28th,  AprU  Ist,  2d,  3d, 
4th,  6tb,  6tb,  7tb,  26th,  May  2l8t,  26th,  29th, 
31st,  June  4th,  7th,  28th,  July  15th,  and 
September  Ist,  6th,  and  6th.  On  July  16th  he 
noticed  for  the  first  time  that  the  nephritis 
had  progressed  to  such  an  extent  that  uremia 
had  begun  to  manifest  itself.  He  began  to 
show  the  signs  of  a  poisoning  of  the  sys- 
tem, caused  by  the  improper  action  of  the 
kidneys.  His  mind  was  not  as  active  as  It 
had  been;  he  was  drowsy,  but  be  was  still 
capable  of  transacting  bis  business  and  of 
appreciating  his  affairs.  The  witness  did 
not  see  him  again  until  September  1st,  and 
again  on  the  6th  and  6th.  On  September  1st 
the  uremia  had  progressed  to  such  an  extent 
that  he  would  not  have  been  able  to  trans- 
act business.  Prior  to  the  September  visits 
the  witness  was  always  able  to  carry  on 
conversations  with  Mr.  Thomas.  He  would 
get  from  him  the  information  as  to  his  con- 
dition, the  character  of  the  pains,  the  effect 
of  the  medicine,  etc.  Mr.  Thomas  usually 
paid  him  for  each  visit,  unless  he  knew  be 
was  to  come  back,  and  then  he  would  pay 
him  for  the  several  visits  at  one  time.  On 
cross-examination  he  was  asked  what  he 
would  think  of  William  O.  Thomas  if  be 
had  been  found  out  in  the  Qelds,  crying  for 
help ;  if  he  crawled  around  on  bis  bands  and 
knees;  if  he  imagined  be  was  in  Wales,  or 
in  Klrkwood,  and  Imagined  he  saw  "funny" 
people;  if  be  was  unable  to  recognize  his 
own  children;  If  he  wanted  to  marry  his 
granddaughter,  etc. — and  he  answered  that 
any  man  guilty  of  such  Irrational  acts  was 
certainly  crazy.  He  also  stated  that  when  a 
man  suffers  from  uremia  he  .is  apt  to  do  irra- 
tional acts,  but  he  stated  there  was  no  indica- 
tion of  uremia  as  late  as  June  28th.  He 
first  observed  manifestations  of  uremia  up- 
on hia  next  visit,  July  15th,  but  there  was 
never  any  indication  of  senile  dementia  or 
other  mental  derangement.  He  was  also 
asked  on  cross-examination  whether  a  man 
could  not  have  nephritis  and  senile  dementia 
at  the  same  time,  and  be  answered  that  he 
might  have.  Just  as  he  might  have  pneu- 
monia, smallpox,  and  other  diseases  at  the 
same  time,  but  Mr.  Thomas  was  not  so  af- 
flicted. Dr.  Murphy  also  testified  that  on 
March  28th,  while  he  was  on  bis  way  down 
to  the  Thomas  residence,  he  met  Tommlo 
Thomas,  who  said  that  he  was  wanted  at 
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the  house.  There  Mr.  William  O.  Thomas 
explained  that  be  wanted  blm  to  witness  his 
will,  and  that  Mr.  Babcock  had  drawn  It 
for  him.  Mr.  Thomas  signed  it,  and  then  the 
witness  and  Mr.  Babcock  signed  It  Mr. 
Thomas  requested  that  he  sign"  It  Then 
Mr.  Babcock  put  the  old  will  into  the  stove 
and  burned  It  op. 

C.  M.  Davis  testified  that  he  saw  W.  O. 
Thomas  at  Beck's  store  on  June  20,  1901, 
and  talked  to  him,  and  he  said  he  was  bom 
the  same  year  as  Queen  Victoria,  and  had 
lived  longer  than  she  did. 

James  £!.  Cowan  testified  that  he  saw  Mr. 
Thomas  about  March  8,  1901;  renewed  a 
policy  of  insurance  for  him.  He  called  at 
witness'  office  and  paid  premium.  He  com- 
plained at  the  rate  being  higher.  The  policy 
was  changed  to  Thomas  Thomas  on  March 
27,  1901.  My  recollection  is  that  both  W.  O. 
Thomas  and  Thomas  Thomas  came  to  my 
office  about  that  date,  and  asked  to  have  the 
policy  changed. 

George  L.  Welsh  testified  that  he  knew 
Mr.  Thomas  for  13  years.  He  owned  seven 
houses;  spoke  to  him  the  last  time  in  Feb- 
ruary, 1901;  transacted  business  with  him. 
He  paid  my  bill.  He  understood  the  work 
done  and  the  reasonableness  of  the  charges ; 
never  knew  of  his  doing  a  foolish  or  Irration- 
al act  In  the  fall  of  1900  witness  made  a 
mistake  of  a  nickel  or  a  dime  in  making 
change,  and  he  detected  It. 

Thomas  Hughes  testified  that  he  knew 
Mr.  Thomas  for  IS  months  before  his  death. 
Witness  lives  in  Granite  City,  IlL ;  saw  Mr. 
Thomas  on  St  Patrick's  day,  1901,  at  his 
house;  went  to  pay  him  $10  be  bad  loaned 
me.  He  asked  when  I  had  heard  from  moth- 
er. Mr.  Thomas  did  nothing  that  day  that 
made  me  think  he  was  not  in  his  right  mind. 

Lizzie  Hughes,  daughter  of  last  witness, 
testified  that  she  lives  In  Granite  City, 
111.,  and  went  with  her  father  to  see  Mr. 
Thomas  on  March  17,  1901;  did  not  talk 
with  Mr.  Thomas.  He  was  up,  walking 
around,  and  dressed;  spent  a  week  at  his 
house.  He  went  out  to  be  shaved,  and  to 
attend  to  bis  business;  did  not  see  blm 
locked  up;  saw  nothing  to  Indicate  that  be 
was  not  In  his  right  mind. 

Thomas  John  Williams  testified  that  be 
lived  in  Granite  City,  111.;  met  Mr.  Thomas 
for  the  first  time  on  March  17,'  1901,  at  bis 
house ;  spent  the  afternoon  there.  He  ask- 
ed me  whose  boy  I  was;  did  not  recognize 
my  father's  right  name,  but  knew  him  by 
his  nickname;  talked  about  Wales.  He 
spoke  about  religion  and  the  Good  Templar's 
button  I  wear.  He  went  to  church  with  us; 
said  he  was  going  to  give  Tommle  $16,000 
worth  of  property,  and  $10,000  to  Alma; 
that  he  was  going  to  provide  for  the  church. 

W.  R.  Hallis  testified  that  he  was  book- 
keeper for  Laclede  Fire  Brick  Company — 
graduate  of  law  and  admitted  to  the  bar — 
prepared  a  lease  for  Mr.  Thomas  in  No- 
vember,  1800,   at  the   request  of  Tommle 


Thomas;  lease  was  to  Tommle  to  sink  a 
shaft  He  pointed  out  the  property  on  a 
plat;  stated  terms  and  duration  of  lease; 
saw  nothing  to  indicate  that  Mr.  Thomas 
was'  not  in  bis  right  mind.  Tommle  paid 
me  for  my  services. 

W.  H.  Reynolds  rented  bouse  from  Mr. 
Thomas;  did  carpenter  work  for  him  for 
four  or  five  years  before  bis  death;  built 
three  houses  for  him,  the  last  one  about  the 
time  his  wife  died;  think  last  work  done 
for  blm  was  repairing  some  steps'  In  May, 
1901.  Daisy  Thomas  gave  me  the  order. 
He  paid  for  it  Prior  to  that  time  be  bad 
not  noticed  that  Mr.  Thomas  was  unable 
to  attend  to  business;  never  noticed  that  he 
was  not  in  his  right  mind  until  10  days  or 
two  weeks  before  his  death. 

Thomas  Morgens  testified  that  he  lived 
and  was  employed  in  the  neighborhood  of 
William  O.  Thomas;  got  to  see  him  nearly 
every  day,  and  conversed  with  blm  as  late 
as  July,  1901;  thought  be  was  a  man  of 
sound  mind. 

James  H.  Rhea  testified  that  be  was  in 
charge  of  the  safe  deposit  vaults;  saw  blm 
frequently  down  at  the  safe  deposit  com- 
pany, always  unaccompanied,  except  on  two 
or  three  occasions,  and  conversed  with  him. 
He  said  Mr.  Thomas  was  of  sound  mind. 

Dr.  J.  H.  Moore,  an  aurist  who  treated 
Mr.  Thomas  for  his  defective  bearing,  saw 
blm  10  or  12  times  during  the  two  months 
prior  to  December  11,  1900.  Mr.  Thomas 
would  come  to  his  office  downtown  in  the 
Century  Building.  He  always  came  unaccom- 
panied. Dr.  Moore  says  Mr.  Thomas  was 
of  sound  mind. 

Henry  Roberts  had  a  grocery  store  in  the 
neighborhood,  and  he  was  in  charge  of  the- 
church.  He  testified  that  be  had  known 
Mr.  Thomas  Intimately  for  40  years;  that 
he  saw  blm  at  least  once  a  week  down  to 
the  date  of  his  death;  tbat  be  always  at- 
tended church  regularly  until  the  last  montb 
or  two  before  his  death.  Mr.  Roberts  occu- 
pied a  lot  leased  from  Mr.  Thomas,  and 
Mr.  Roberts  wanted  to  buy  the  lot  At  first 
Mr.  Thomas  asked  $30  per  foot  but  later 
offered  It  to  him  at  $25  a  foot  Mr.  Roberta 
did  not  buy  the  lot  because  that  was  more 
than  he  was  willing  to  pay  for  it  Tbat  wa» 
about  eight  months  before  Mr.  Thomas' 
death.  The  witness  also  testified  that  Mr. 
Thomas  was  well  able  to  take  care  of  hl» 
afFairs  down  to  about  a  montb  or  two  be- 
fore bis  death.  This  witness  also  testified 
that  in  1891 — about  10  years  before  Mr. 
Thomas'  death — when  the  witness  wanted 
to  lease  lot  from  Mr.  Thomas,  Mr.  Thomas- 
explained  to  blm  where  the  dividing  line 
would  be  between  the  land  which  he  would 
leave  to  Alma  and  that  which  he  would 
leave  to  Tommle,  aud  told  the  witness  he- 
could  select  the  lot  from  the  land  whlcb  i» 
to  go  to  Alma  or  from  the  land  going  to 
Tommle,  or  both,  and  witness  preferred  to 
lease  a  lot  which  would  go  to  Tommle. 
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J.  W.  Beck,  of  the  H.  W.  Beck  Feed  & 
Seed  Company,  testified  tbat  tbey  had  been 
at  5701  Mancbester  avenue  alnce  tbey  leas- 
ed the  property  from  Mr.  Thomas  In  1892, 
and  he  knew  Mr.  Thomas  since  that  date. 
He  had  nothing  to  do  with  the  making  of 
the  leases;  his  father  arranged  that  Wit- 
ness said  he  got  to  see  Mr.  Thomas  almost 
daily.  He  used  to  come  to  their  office 
nearly  every  day;  would  converse  with 
them;  read  the  papers,  etc.  They  would 
converse  about  business,  politics,  religion,  or 
any  matter  that  might  be  mentioned.  Wit- 
ness always  paid  the  rent  to  Mr.  Thomas  In 
person  and  Mr.  Thomas  would  give  him  the 
receipt.  They  paid  the  rent  quarterly.  He 
paid  Mr.  Thomas  the  March  rent  on  March 
7,  1901,  and  the  check,  which  was  produced, 
and  which  bore  only  Mr.  Thomas'  Indorse- 
ment, showed  that  he  must  have  cashed  it 
downtown  at  the  bank.  On  June  4tfa  wit- 
ness learned  that  Mr.  Thomas  was  laid  up, 
and  he  called  on  Mr.  Thomas  and  paid  him 
the  June  rent,  and  lilr.  Thomas  (who  was 
lying  in  the  bed  at  the  time)  said  he  would 
send  him  the  receipts.  Mr.  Thomas  fre- 
quently told  him  (even  as  late  as  March  7, 
1901)  what  disposition  he  was  going  to 
make  of  his  property.  From  the  point  (the 
end  of  the  wedge)  up  to  and  including  Rob- 
erts' place  to  Tommle;  from  there  np  to 
Schwenker's  to  Alma;  and  from  Schwenk- 
er's  up  to  the  church  to  the  grandchildren, 
and  the  Beck  property  to  Mary.  Mr.  Beck 
also  testified  that  their  rental  was  on  the 
basis  of  about  $2  per  front  foot  per  annum, 
and  that  this  Is  about  the  same  rental 
that  other  property  In  that  neighborhood 
was  paying.  The  rental  under  the  renewal 
leases  Is  higher.  Mr.  Beck  also  testified  that 
from  the  date  of  Mr.  Thomas'  death,  in 
September,  1901,  down  to  March  1,  1004, 
they  paid  the  rents  every  quarter  to  Mrs. 
Jones  for  the  property  leased  by  them,  and 
which  had  been  devised  to  Mrs.  Jones  by 
the  last  will  of  March  28,  1901.  Thomas 
Thomas  also  testified  that  Mrs.  Jones  never 
ofTered  to  divide  these  rents  with  the  other 
heirs,  but  retained  them  as  hers  under  the 
will.  Mr.  Welsh  also  testified  that  this  was 
the  usual  rental,  and  that  he  was  paying 
that  for  his  property. 

Alma  Thomas  testified  that  he  Imew  noth- 
ing about  the  deeds  of  March  16th,  or  the 
will  of  March  28th,  until  the  8th  or  9th  of 
April,  when  the  father  gave  him  the  deed, 
which  had  already  been  recorded,  and  from 
that  day  on  Alma  was  permitted  to  collect 
the  rents.  His  father  had  for  years  assisted 
him  with  money  as  he  needed  It,  and  when  he 
gave  him  the  deed  he  advised  him  to  take 
good  care  of  It,  or  he  might  some  day  go  to 
the  poorhouse.  Alma  visited  his  father  reg- 
ularly once  or  twice  a  week.  In  April,  dur- 
ing his  spell  of  sickness.  Alma  remained  with 
him  at  night  for  a  couple  of  weeks,  commenc- 
ing April  Ist,  but  there  never  was  a  time 
when  hia  father  was  not  pertectlj  rational, 


or  was  unable  to  understand  fully  what  be 
was  doing. 

Daisy  Thomas,  a  granddaughter  of  the  de- 
ceased son  John,  testified  that  she  went  t» 
live  with  her  grandparents  about  1897 — about 
four  years  before  her  grandfather's  death. 
She  went  there  to  help  the  old  folks — run  er- 
rands, etc.  She  was  about  12  years  old. 
She  continued  at  school  for  about  2  years 
while  with  them.  After  the  old  lady's  death 
she  continued  at  the  house,  helping  her  grand- 
father until  his  death,  and  she  remained 
there  a  month  or  two  longer,  and  then  re- 
turned to  her  mother's  home.  At  first  her 
grandfather  paid  her  $4  then  $6,  and  later 
$8  per  month  for  her  services.  There  was  no 
agreement  about  it,  but  he  paid  her  punctu- 
ally^  on  a  day  certain.  Just  as  if  he  were  pay- 
ing' her  wages.  After  the  grandmother's 
death  her  grandfather  got  Tommie  and  his 
family  to  come  over  and  keep  house  for 
them,  and  he  paid  them  board  for  himself 
and  Daisy,  $6  a  week  for  both  of  them.  This 
he  also  paid  punctually  every  week.  Her 
grandfather  had  some  18  or  20  tenants  be- 
sides the  Beck  Feed  Company,  lessee.  The 
Beck  rents  he  always  got  himself.  The  rent 
from  the  other  tenants  would  sometimes  be 
brought  to  the  bouse,  sometimes  he  would 
go,  and  sometimes  he  would  send  her  to  col- 
lect, and  If  he  sent  her,  she  would  turn  It 
over  to  him,  and  either  he  or  she,  at  his  di- 
rection, would  sign  the  receipts.  He  kept 
the  accounts  in  a  book.  He  looked  after  and 
took  care  of  the  property.  He  gave  order* 
for  the  repairs  when  necessary.  He  paid  the 
bills,  and  he  would  take  the  surplus  money 
downtown  to  his  safe  deposit  box.  He  wa» 
punctual  about  the  collections  and  the  pay- 
ment of  his  bills,  and  understood  as  well  as 
anybody  the  counting  of  money  and  the  value 
of  money.  He  was  also  the  church  treasurer, 
and  received  all  moneys  and  paid  all  bills, 
and  kept  the  accounts  in  a  book.  He  held 
this  ofBce  until  the  end  of  February,  1901. 
He  was  also  the  bishop's  collector,  and  re- 
ceived the  moneys  contributed  in  his  district, 
and  be  paid  them  over  to  the  bishop's  agent. 
His  own  contribution,  on  December  31,  1900, 
was  ^110.  In  the  ftill  of  1900  he  went  with 
her  to  Iowa  to  attend  a  church  conference. 
He  attended  church  regularly  down  within  a 
few  weeks  before  his  death,  and  she  usual- 
ly went  to  church  with  him,  but  frequently 
he  was  ready  before  she  was,  and  he  would 
go  over  to  the  church  first,  and  she  would 
come  later.  He  attended  the  church  festival 
on  the  evening  of  February  22,  1901.  She 
went  along  to  church  with  the  Granite  CSty 
visitors  on  March  17, 1901.  She  went  down- 
town with  him  on  April  18th,  when  he  went 
to  the  safe  deposit  company,  and  then  bought 
fruit  for  his  birthday  party,  which  was  to 
take  place  the  next  day.  She  was  taken 
along  to  bring  home  the  fruit  There  was  a 
birthday  party  the  next  day,  and  many  of 
his  friends  and  Mrs.  Thomasf  friends  were 
there  and  spent  the  afternoon  in  copversa- 
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tlon  with  him,  Including  the  plahttiff,  Mrs. 
Cook,  and  Mrs.  Remington.  He  attended  a 
funeral  In  April,  1901.  He  hired  the  carriage, 
and  Mrs.  Remington  and  Mrs.  Cook  went 
along  with  him.  He  was  neat  about  his  per- 
son, careful  and  tidy  about  his  dress.  She 
would  lay  out  his  things  for  blm,  and  he 
would  dress  himself.  He  would  also  buy  all 
of  his  own  clothing.  He  was  clean-sbaren, 
and  would  regularly  go  out  to  get  shaved. 
He  would  visit  the  neighbors  every  day,  take 
a  walk,  and  attend  to  business  in  the  neigh- 
borhood. He  would  go  downtown  to  the  safe 
deiKMlt  company  and  other  places,  always  un- 
accompanied. He  would  read  the  dally  news- 
papers every  day,  and  was  also  a  subscriber 
to  several  monthly  papers — a  Welsh  paper 
end  church  papers.  She  would  converse  with 
him  on  any  subject,  the  same  as  she  w'ould 
with  others.  He  was  always  In  his  right 
mind,  and  always  knew  how  to  conduct  his 
own  business,  and  always  managed  bis  own 
affairs  until  about  a  month  before  bis  death. 
During  the  last  months  he  was  delirious  at 
times.  He  never  had  an  attendant  or  any- 
body to  watch  him.  During  sick  spells  some 
one  would  be  with  him  at  night,  once  Mrs. 
Richard,  once  Alma,  and  at  other  times  David 
James  and  Richard  Hughes.  He  never  was 
locked  in,  and  he  was  never  violent.  He  nev- 
er bad  delusions,  and  never  committed  the  ir- 
rational acts  about  which  plaintiff's  wit- 
nesses gave  testimony,  nor  did  he  ever  ex- 
press a  desire  to  marry  her  or  anybody  else, 
so  far  as  she  ever  learned.  Dr.  Dixon  called 
at  the  house  only  twice.  Dr.  Murphy  was 
his  regular  physician.  He  always  complained 
of  a  pain  in  his  side.  She  saw  Mr.  Babcock 
there  twice,  once  when  he  came  in  connection 
with  those  deeds,  and  once  when  he  called 
with  the  will.  She  saw  the  will  executed. 
Mr.  Thomas  then,  as  well  as  on  all  other  oo 
casions,  was  able  to  recognize  everybody. 

Mrs  Annie  Thomas,  the  wife  of  Thomas 
Thomas,  testified  to  many  of  the  matters  as 
to  which  Daisy  testified,  and  corroborated 
Daisy's  testimony  in  all  essential  particulars. 
They  were  both  of  the  household  of  the  old 
gentleman  from  September,  1899,  until  his 
death.  In  addition  to  these  matters  she  ex- 
plained how  they  came  to  go  over  to  the  old 
gentleman  to  keep  house  for  him  after  his 
wife's  death.  Daisy  was  only  14  years  old. 
They  came  over  under  an  arrangement  that 
the  old  gentleman  would  bear  the  expense  of 
maintaining  the  house.  He  kept  this  up  for 
a  few  months,  until  January,  1900,  and  then 
he  wanted  to  change  the  arrangement  and 
only  pay  board  for  himself  and  Daisy,  and 
it  was  agreed  that  he  should  pay  $6  per 
week,  $4  for  himself,  and  |2  for  Daisy, 
and  this  he  always  paid  down  punctually  to 
July,  1901.  At  that  time  he  said:  "Now, 
when  they  bring  the  rents  in  it  worries  me. 
You  and  Daisy — let  Daisy  go  out  and  collect 
the  rents  that  they  don't  bring  in — ^you  and 
Daisy  attend  to  that  part  of  it,  and  you  keep 
everything  paid  up,  and  don't  accumulate 


any  debts  whatever."  She  was  present  when 
Mr.  Babcock  came  out  the  first  time  in  regard 
to  the  deeds,  but  she  was  not  present  when 
the  deeds  were  signed  op,  nor  when  the  will 
was  signed.  She  explained  how  they  came  to 
send  for  Mr.  Babcock.  The  old  gentleman 
was  engaged  In  reading  the  newspaper,  and 
he  asked  for  Tommle.  Tommle  was  not  in. 
and  he  had  them  send  for  him.  When  Tom- 
mle came,  he  explained  that  he  had  Just  been 
reading  an  account  of  where  some  man  had 
deeded  his  property  to  his  son,  and  he  wanted 
to  do  the  same  for  him  and  Alma,  and  he 
told  Tommle  to  go  down  and  ask  Mr.  Bat^ 
cock  to  call.  There  never  was  a  time,  ex- 
cept during  the  last  few  weeks  of  his  life, 
when  the  old  gentleman  was  not  entirely  ra- 
tional. He  never  did  any  of  the  Irrational 
acts  attributed  to  him  by  plaintiff's  witnesses, 
and  he  was  at  no  time  violent. 

Thomas  Thomas  testified  that  his  father 
sent  for  him.  That  he  had  seen  in  the  news- 
paper where  some  man  had  turned  over  some- 
thing like  $100,000  to  his  son.  The  headline 
of  the  article  was  "Robbed  the  Court"  He 
said  "I  am  going  to  deed  to  you  and  Alma 
what  property  is  coming  to  you.  The  reasou 
I  do  this  Is  because  your  brother  [meaning 
Alma]  cannot  live  two  years  without  any- 
thing." Mr.  Thomas  explained  that  he  went 
down  to  Mr.  Babcock  and  asked  him  to  come 
out  Thomas  Thomas  testified:  "Well,  to  the 
best  of  my  knowledge  he  came  out  one  day  to 
find  out  what  he  wanted,  and  then  he  came  out 
the  next  day,  I  think.  My  father  told  me 
what  he  wanted  Babcock  for,  and  I  told  bim 
that."  At  any  rate  Babcock  came  to  the 
house  on  March  15th.  There  was  some  mis- 
take about  the  description.  He  came  back 
the  next  day  with  the  deeds,  which  the  fa- 
ther signed — one  to  Alma  and  one  to  Thomas. 
The  father  also  gave  Mr.  Babcock  the  old 
will,  with  direction  to  change  It  Babcock 
came  back  on  March  2Sth,  with  the  new 
will  drawn  by  him,  and  it  was  executed  and 
attested  by  the  witnesses.  Then  Mr.  Babcock 
put  the  old  will  In  the  stove,  and  It  was 
burned  up.  When  the  deeds  were  executed, 
the  father  gave  them  to  Tommle.  to  be  re- 
corded. He  recorded  them  on  March  18tb. 
The  father  continued  to  collect  the  rents  from 
Thomas'  property  down  to  July,  at  which 
time  he  told  Mrs.  Thomas  to  collect  the  rents. 
Prior  to  July  he  had  nothing  to  do  with  the 
collection  of  moneys  for  his  father,  with  the 
ordering  of  repairs  or  payment  of  bills,  pay- 
ment of  taxes,  or  deposit  of  moneys.  Al- 
though he  had  access  to  his  safe  deposit  box, 
he  was  never  at  the  box  alone,  except  in 
February,  1901,  when  his  f&ther  sent  him 
down  to  get  that  $400  in  gold,  which  he 
wished  to  divide  amongst  the  children.  And 
he  was  at  the  safe  deposit  company  only 
once  with  his  father,  and  that  was  on  March 
27,  1901,  when  he  went  down  with  his  fa- 
ther to  have  the  Insurance  on  the  property 
transferred.  He  also  explained  how  his  fa- 
ther came  to  go  to  Dr.  Dixon,  that  Dr.  Mur- 
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I^y  was  hia  regolar  physician,  and  that  Dr. 
Dixon  saw  falm  only  on  three  occasions.  That 
It  was  for  years  a  matter  of  common  knowl- 
edge In  the  family  that  the  father  Intended 
to  leave  to  the  boys  the  property,  which  he 
deeded  to  them  In  March,  and  that  Mrs. 
Jones  was  to  get  the  property  which  he  de- 
vised to  her  by  the  will.  The  will  of  Octo- 
ber, 1900,  also  so  provided.  When  the  old 
gentleman  died,  he  had  $1,350  In  cash  laid 
by  In  his  safe  deposit  box.  The  property 
leased  to  the  Becks  had  been  In  the  posses- 
sion of  Mrs.  Jones  and  her  husband  for  30 
years,  and  It  never  realized  a  dollar  of  In- 
come for  her  father.  He  even  paid  the  taxes 
on  it  himself.  He  succeeded  in  leasing  It  to 
the  Becks,  and  figures  that  this  property 
paid  him  better  net  rent  than  any  of  his 
other  property. 

Plalntiers  expert,  R.  H.  Cornell,  testified 
that  Mrs.  Jones'  property  was  worth  $4,527; 
defendants'  expert,  Albert  J.  Aiple,  testified 
that  it  was  worth  $5,040.  PlalntlJTs  expert 
testified  that  the  property  deeded  to  Thomas 
and  Alma  was  worth  $21,600,  and  improve- 
ments $10,700;  total  $32,300  (he  did  not  state 
separately  the  value  of  each  parcel);  de- 
fendants' expert  testified  that  Tommle's  was 
worth  $12,490  and  Alma  $8,675— together 
121,171. 

Joseph  Winkle  knew  Mr.  Thomas  since 
1874;  saw  him  last  Jnne,  1901,  after  his 
•wife's  death;  talked  to  him  about  his  own 
ailments  and  family  affairs,  and  his  wife; 
never  observed  anything  irrational  about 
him. 

Thomas  L.  Mitchell  knew  Mr.  Thomas  for 
20  to  25  years ;  "had  a  neighborly  and  ordi- 
nary speaking  acquaintance  with  him ;  would 
speak  to  him  about  once  a  week,  as  he  passed 
my  place,  or  I  met  him  on  the  street ;  spoke 
of  the  weather  or  current  events,  nothing  of 
a  prolonged  nature ;  may  not  have  seen  him 
for  four,  six,  or  eight  months  before  his 
death;  never  noticed  anything  irrational 
about  him.  As  far  as  I  know  bis  mental  con- 
dition was  normal." 

Rebuttal : 

Patience  O.  Remington  testified  that  the 
funeral  of  Marcy  V.  MuUino  was  in  April, 
1901.  "Mr.  Thomas  did  not  go  with  me,  my 
mother  and  Mrs.  Cook.  He  went  to  John 
Hancock's  funeral  In  September,  1900.  Mr. 
Thomas  did  not  collect  the  bishop's  money  in 
the  church ;  my  husband  did  so.  Daisy  told 
me  a  policeman  had  to  help  her  put  Mr. 
Thomas  on  the  car  at  the  Sarah  street  Junc- 
tion. Daisy  told  me  In  1900  and  in  1901  that 
Mr.  Thomas  wanted  to  marry  her.  Daisy  told 
me  in  the  spring  of  1901  that  Tom  Morgens 
brought  the  old  man  off  the  road  at  6  o'clock 
In  the  morning.  Daisy  told  me  in  the  spring 
of  1901  that  he  would  get  out  and  run  away 
even  when  they  had  so  many  things  against 
the  screen  door.  Daisy  told  me  in  the  spring 
of  1901,  on  several  occasions,  that  'Grandpa 
must  understand  we  are  boss.'  On  New 
Tear's  eve,  1901,  a  party  of  boys  went  to 
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Mr.  Thomas'  house,  and  could  not  get  in. 
Annie  Thomas  told  me  the  next  morning  that 
the  reason  they  didn't  let  them  in  was  'be- 
cause Orandpa  was  too  side  for  them  to 
come  in.'" 

David  James  knew  Mr.  Thomas  for  26  or  27 
years ;  was  at  his  house  in  May.  "He  did  not 
know  me.  I  went  to  take  care  of  him  on 
June  29,  1901.  Tommle  told  me  that  Alma 
had  taken  care  of  him  prior  to  that  time,  and 
it  was  too  much  work  to  sit  up  day  and 
night  After  I  had  been  there  a  couple  of 
nights  I  told  Tommle  it  ought  to  take  some 
one  else  to  take  care  of  him ;  that  he  slapped 
me,  and  he  was  violent.  He  was  violent 
sometimes.  Tommle  told  me  Mr.  Oniomas 
was  conquered.  I  stayed  until  August 
They  paid  me  $1.25  a  night.  He  was  not  out 
of  the  bouse  while  I  was  there  on  July  4, 
1901,  and  I  was  there  all  the  time  except 
from  6  or  6  to  10  or  11  o'clock  In  the  morn- 
ing. He  tore  up  newspapers,  and  thought 
they  were  greenbacks;  k4pt  them  in  liis 
clothes.  Tommle  saw  him  doing  It,  and  took 
them  from  him.  I  had  to  make  him  some 
more  to  satisfy  him.  He  stood  before  the 
mirror  and  preached,  and  when  he  got 
through  he  thanked  me  for  my  hospitality, 
and  said  I  was  the  man  he  was  staying  with, 
and  thought  he  was  a  missionary. 

Mrs.  Mary  Jones  testified :  "My  husband 
and  I  did  not  live  on  Mr.  Thomas'  property 
for  80  years  without  paying  rent  We  had 
let  him  have  $1,000,  and  when  I  wanted  to 
buy  the  lot  and  build  a  house,  he  said  he 
would  build  the  house  out  of  the  money  he 
owed  us,  and  would  use  what  was  left  over 
to  apply  on  the  land.  The  first  payment  on 
the  land  was  $500,  and  my  money  paid  for 
building  the  house." 

Mrs.  Bleanor  Richards  "Daisy  told  Mrs. 
Remington  that  when  she  took  Mr.  Thomas 
downtown,  he  became  so  violent  that  she  had 
to  get  a  policeman  to  help  her  to  get  him  on 
the  car." 

John  Jones:  "On  New  Tear's  eve,  1901, 
quite  a  number  of  boys  went  to  Mr.  Thomas' 
house,  and  Tommle  came  out  and  told  them 
they  could  not  see  the  old  man;  'that  he 
was  too  bad  to  be  seen.' " 

W.  P.  Doran:  "Babcock  told  me,  when  I 
went  to  see  him  about  why  the  leases  and 
deeds  were  made,  that  he  could  not  reason 
with  Mr.  Thomas,  and  when  I  asked  him 
why  he  could  not  do  so,  'he  stated  that  the 
old  man  was  childish.' " 

Chris  Orleber  rented  from  Mr.  Thomas; 
for  the  last  years  Tommle  wrote  the  receipts 
for  the  rent 

Over  the  objection  and  exception  of  the 
plaintiff  the  trial  court  permitted  the  defend- 
ants to  examine  their  witness  Henry  Rob- 
erts as  to  a  conversation  be  had  with  W.  O. 
Thomas,  and  to  statements  made  by  the 
latter,  in  1891,  10  years  before  the  deeds 
were  made.  In  which  Mr.  Thomas  told  him 
what  pieces  of  his  property  he  intended  leav- 
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ing  to  his  son  Tbomas  Ttaomas,  and  what 
pieces  he  intended  leaving  to  his  son  Alma 
Thomas.  Upon  this  evidence  the  court,  as 
before  stated,  found  the  issues  for  the  de- 
fendants, and  dismissed  the  plaintiff's  bill; 
and  she  duly  appealed. 

Assignment  of  errors: 

(1)  There  is  no  evidence  to  support  the 
Judgment;  (2)  the  finding  and  Judgment  of 
the  trial  court  is  against  the  evidence,  and 
the  great  weight  of  the  evidence;  (3)  the 
judgment  is  against  the  law;  (4)  all  of  the 
disinterested  testimony  in  the  case  shows 
that  the  grantor  was  of  unsound  mind  when 
the  deeds  were  made,  and  was  Incapable  of 
making  a  legal  contract,  or  of  understanding 
what  be  was  doing ;  (5)  the  trial  court  erred 
in  admitting  incompetent  evidence  offered 
by  defendants;  (6)  the  deeds  were  procured 
by  the  defendants  by  undue  influence,  and 
by  taking  advantage  of  the  sickness,  delu- 
sions, and  mental  incapacity  of  the  grantor, 
W.  O.  Thomas. 

Bond,  Marshall  &  Bond,  Charles  H.  Wal- 
ton, and  I*  Frank  Ottofy,  for  appellant 
Rassieur,  Schnurmacher  &  Rassleur,  for  re- 
spondents. 

WOODSON,  J.  (after  stating  the  facta  as 
above.)  1.  The  first  insistence  of  counsel 
for  appellant  is  that  there  existed  such  a 
relation  of  trust  and  confidence  between  Wil- 
liam O.  Thomas  and  respondents,  at  the  time 
of  the  execution  of  the  deeds  in  question,  as 
to  shift  the  burden  of  proof  from  the  for- 
mer to  the  latter,  which  required  them  to 
show  that  the  grantor  was  of  sound  mind, 
capable  of  making  a  deed,  and  that  the  deeds 
in  question  were  made  by  him  as  his  free  act, 
uninfluenced  by  any  improper  conduct  upon 
their  part.  If  this  record  disclosed  the  fact 
that  such  relation  existed,  then,  under  an 
ancient  and  well-settled  principle  of  law  of 
evidence,  the  burden  of  proof  would  have 
shifted  from  appellant  to  respondents,  ai 
contended  for  by  her  counsel.  Ennls  v.  Burn- 
ham,  169  Mo.,  loc.  dt  518,  60  S.  W.  1103; 
Martin  v.  Baker,  135  Mo.,  loc.  clt  504,  36  8. 
W.  869;  Klrschner  v.  Klrschner,  113  Mo., 
loc.  clt.  297,  20  S.  W.  791.  The  only  testi- 
mony relied  upon  which  tends  to  establish 
that  relation  is  that  which  shows  the  age 
and  condition  of  the  grantor,  the  unequal  divi- 
sion of  his  property  among  his  children,  and 
the  fact  that  he  resided  with  bis  son  Thomas 
from  and  after  the  death  of  his  wife  in  the 
year  1899  down  to  the  time  of  his  own  death. 
That  alone  Is  not  sufficient  The  evidence 
should  have  gone  further,  and  should  have 
shown  that  Thomas  bad  charge  and  control 
of  his  father,  and  that  he  cared  for  and  ad- 
ministered unto  his  health,  comfort  wants, 
and  necessities,  or  that  he  bad  charge  of  and 
conducted  his  father's  business,  or  that  some 
such  relation  existed  between  them,  showing 
that  the  father  actually  reposed  trust  and 
confldence  In  his  son.     The  bestowment  of 


sach  love  and  kindness  upon  tbe  father  that 
a  son  owes  to  liis  parents  Is  not  sufficient 
evidence  from  which  the  conrt  can  draw  the 
conclusion  that  such  a  confidential  rtiation 
exists  between  them  that  the  law  will  pre- 
sume a  conveyance  made  by  the  latter  to  tha 
former  was  the  result  of  fraud  or  undue  In- 
fluence.    Studybaker  v.  Cofield,  159  Ma  596, 
61  8.  W.  246 ;   Campbell  v.  Carlisle,  162  Mo. 
634j  63  S.  W.  701 ;    Doherty  v.  Oilmore,  136 
Mo.  414,  37  S.  W.  1127 ;  Huffman  v.  Huffman 
(decided  by  this  court  but  not  yet  r^orted) 
117  S.  W.  1.    While  it  Is  true  appellant  tes- 
tified that  her  brother  Thomas  Thomas,  one 
of  the  respondents,  told  her  one  day  that  he 
had  charge  and  managed  his  father's  busi- 
ness, yet  he  squarely  contradicts  that  testi- 
mony, and  the  evidence  totally  falls  to  show 
that  he  did  have  charge  of  or  managed  his 
father's  business.    So  we  are  of  the  opinion 
that  the  court  correctly  found  that  statement 
to  be  untrue.    And  as  to  his  son  Alma  there  is 
no  claim  whatever  of  the  existence  of  any 
evidence  which  tends  to  show  there  was  a 
confidential  or  trust  relation  whatever  exist- 
ing between  him  and  his  father.    We,  there- 
fore, hold  that  tbe  evidence  herein  fails  to 
show  such  a  confidential  relation  existed  be- 
tween respondents  and  their  father,  William 
O.  Thomas,  at  the  time  of  the  execution  of 
the  deeds  in  question,  from  which  the  law 
will  raise  a  presumption  that  the  deeds  were 
procured  through  the  means  of  fraud  or  un- 
due Infiuence  exercised  over  the  mind  and 
will  of  the  grantor  by  the  respondents,  or 
that  would  justify  the  court  In  holding  that 
the  burden  should  shift  from  appellant  to 
respondents  to  show  that  he  was  of  sound 
mind,  and  that  the  deeds  were  executed  with- 
out fraud  or  undue  influoice  on  their  part 
2.  We  now  come  to  the  consideration  of 
the  question:    Did  William  O.  Tbomas  pos- 
sess sufficient  mental  capacity  to  understand 
and  know  what  he  was  doing  when  he  ex- 
ecuted  the  deeds  in  question?     While  this 
court  has  never  attempted  to  lay  down  a  rule 
or  prescribe  a  standard  by  which  the  mental 
capacity  of  a  person  to  make  a  deed  can  be 
tested,  yet  at  an  early  day  in  the  history  of 
our  jurisprudence  the  court  did  promulgate 
a  rule  by  which  the  degree  of  mentality  re- 
quired to  make  a  valid  will  must  be  tested. 
That  rule  Is  as  follows:   "A  disposing  mind 
and  memory  may  be  said  to  be  one  which  is 
capable  of  presenting  to  the  testator  all  of 
his  property,  apd  all  the  persons  who  come 
reasonably  within  the  range  of  his  bounty; 
and,  if  a  person  has  sufficient  understanding 
and  Intelligence  to  understand  his  ordinary 
business,  and  to  understand  what  disposition 
he  Is  making  of  his  property,  then  be  has 
sufficient  capacity  to  make  a  wllL"    Benolst 
V.  Murrin,  58  Mo.,  loc.  clt  822.    That  rule 
has  never  been  questioned  by  this  coart,  but 
It  has  met  with  universal  approval  whenever 
presented  for  consideration.     It  Is  true,  as 
contended  by  counsel  for  appellant  tbe  law 
ordinarily  requires  a  higher  degree  of  men- 
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tallty  to  execute  a  deed  than  It  does  to  make 
a  win.  BnnlB  v.  Burnham,  159  Mo.,  loa  dt 
518,  60  8.  W.  1103;  Klracbner  t.  Klrachner, 
113  Mo.,  loa  dt  287,  20  S.  W.  791 ;  Weston  v. 
Hanson,  212  Mo.  248,  111  S.  W.  44.  The  rea- 
son why  the  law  makes  that  distinction  Is 
that  In  the  case  of  a  deed  ordinarily  the 
contract  evidenced  thereby  is  dual  In  char- 
acter, operating  In  the  exchange  of  values, 
which  requires  knowledge  and  Judgment  of 
properties,  and  the  mental  capacity  to  com- 
pete with  the  other  party  to  the  contract  In 
the  Intellectnal  struggle  that  takes  place  la 
Its  negotiation  and  consummation.  This  Is 
not  required  In  the  same  degree  In  the  mak- 
ing of  a  wilL  The  latter  springs  from  love 
and  affection,  duty  or  philanthropy,  while 
the  former  Is  bom  of,  and  based  upon,  the 
love  of  gain.  Contract  may  glre  rise  to 
fraud,  deception,  and  undue  influence,  and 
for  the  circumvention  of  which  a  sound  mind 
and  mental  activity  is  necessary,  which  is 
not  so  Imperative  in  degree  in  the  devisor 
who  wishes  to  give  his  property  away  by  will 
as  It  is  in  a  grantor  who  wishes  to  sell  his 
property  for  a  valuable  consideration.  The 
law  in  each  case  protects  the  weak  mind  from 
the  strong ;  but  in  the  case  of  a  will  no  such 
conflicting  Interests  or  mental  struggle  takes 
place,  as  before  suggested.  The  devisor  in 
disiK>8ing  of  his  property  by  will  simply  gives 
expression  of  his  wishes  in  the  premises,  nn- 
trammeled  and  without  opposition;  and,  if 
be  possesses  sufficient  mentality  to  do  the 
things  enumerated  in  the  rule  before  stated, 
then  he  is  as  competent  to  make  a  wUI  as  if 
he  possessed  a  Platonic  Intellect  But  not 
so  In  case  of  a  contract  He  must  be  of  sound 
mind  and  iKMsess  sufficient  mental  strength 
to  Judge  of  values  and  successfully  oppose 
fraud,  deceit,  and  undue  influence  whenever 
brought  to  bear  npon  him  in  the  negotiation 
of  a  contract  But  in  the  case  at  bar  that 
difference  in  the  degree  of  intelligence  re- 
quired of  a  party  in  order  to  execute  a  valid 
deed  and  to  make  a  valid  will  is  of  no  prac^ 
tical  importance,  for  the  reason  that  the 
deeds  in  this  case  were  not  for  the  exchange 
of  values,  within  the  ordinary  meaning  of 
conveyances  of  real  estate,  but  were  intended 
as  gifts  of  the  land  by  the  grantor  to  his 
:Bons  in  consideration  of  love  and  affection, 
which  is  the  basis  of  most  wills.  In  other 
words,  it  requires  no  more  mental  strength, 
on  the  part  of  the  grantor,  to  give  his  proper- 
ty to  his  children  by  deed  than  it  does  for  a 
devisor  to  give  it  to  them  by  will — ^both 
stand  upon  the  same  foundation.  Chadwell 
V.  Reed,  198  Mo.  359,  95  S.  W.  227 ;  Richard- 
son V.  Smart  152  Mo.  623,  64  &  W.  542,  75 
Am.  St  Rep.  48& 

A  great  many  witnesses  were  examined 
upon  this  question  by  both  appellant  and 
respondents,  who  composed  the  members  of 
the  family  of  the  interested  parties,  and 
many  of  their  neighbors  and  business  asso- 
ciates. If  the  testimony  of  appellant's  wlt- 
Jiesses  is  true,  then  William  O.  Thomas  was 


a  man  not  only  of  nosonnd  mind,  but  he  was 
almost  an  imbecile,  scarcely  conscious  of  his 
own  existence,  and  of  course,  was  not  ca- 
pable of  making  a  valid  deed.  If,  npon  the 
other  hand,  the  witnesses  for  respondents 
told  the  truth,  then  the  grantor  was  perfect- 
ly sound  in  mind,  and  fully  comprehended 
and  understood  what  he  was  doing  when  he 
executed  the  deeds.  It  would  be  difficult  to 
perceive  hOw  the  testimony  could  be  more 
conflicting  and  contradictory.  Where  the 
evidence  introduced  by  the  respective  parties 
is  contradictory  and  conflicting,  this  court  has 
repeatedly  held  that  where  the  circuit  court 
has  the  witnesses  before  it,  the  opportunity 
of  observing  their  demeanor  npon  the  wit- 
ness stand,  and  their  manner  of  testifying, 
places  it  in  a  much  better  position  to  Judge 
of  the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  to  their  testiuMny,  than 
this  court  can  have.  And  in  equity  cases, 
where  this  court  has  the  right  to  review  and 
weigh  anew  the  evidence,  the  usual  practice 
is  to  defer  largely  to  the  findings  of  the 
trial  court  on  all  Issues  of  fact,  and  will  re- 
fuse to  disturb  the  Judgment  of  the  trial 
court  on  the  ground  that  the  findings  are 
against  the  weight  of  the  evidence.  Brecker 
V.  Filllngham,  209  Mo.,  loc.  dt  583,  108  S. 
W.  41;  Tinker  v.  Kier,  195  Mo.  183,  94  S. 
W.  501;  Huffman  v.  Huffman  (decided  by 
this  coiut,  but  not  yet  reported)  117  S.  W.  1. 
This  last  case  has  drawn  the  rule  much  hard- 
er than  any  previous  case  to  which  my  at- 
tention has  been  called,  and  in  fact  much 
stronger  than  I  ever  understood  the  rule  to 
be;  but,  as  it  has  the  support  of  the  court 
in  banc,  it  must  be  accepted  as  binding  au- 
thority in  this  case.  But,  independent  of  this 
rule,  after  a  careful  reading  of  this  volumi- 
nous record,  we  are  perfectly  satisfied  the 
trial  court  reached  the  proper  conclusions  as 
to  the  facts  of  the  case.  We  are  satisfied 
that,  if  William  O.  Thomas  had  been  a  man 
of  such  unsound  mind,  or  so  near  being  an 
Imbecile  as  several  of  appellant's  witnesses 
would  have  us  believe,  then  no  Intelligent 
observing  man  or  woman  could  have  failed 
to  have  noticed  the  condition  of  his  mind, 
yet  a  majority  of  his  kin,  business  associates, 
and  practically  all  of  his  neighbors  testified 
that  he  was  a  man  of  strong  will  power,  and 
was  of  sound  mind  at  the  time  he  executed 
the  deeds  in  question,  and  that  he  under- 
stood perfectly  what  he  was  doing  at  the 
time,  and  that  they  noticed  nothing  out  of 
the  ordliiary  or  wrong  with  his  mind  until 
about  10  days  or  two  weeks  Just  prior  to  bis 
death.  Witnesses  who  bear  close  family, 
social,  or  business  relations  to  the  grantor  In 
a  deed  possess  the  most  favorable  opportuni- 
ties for  observing  and  knowing  his  mental 
condition,  and  usually  their  testimony  as  to 
his  mental  condition  and  capacity  is  enti- 
tled to  great  weight  Holton  v.  Cochran,  206 
Mo.  314,  106  S.  W.  1085.  Surely  it  cannot 
be  true  that  this  large  number  of  witnesses 
who  saw  and  conversed  with  him  every  few 
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days,  and  some  of  tbem  every  day,  coald 
hare  done  so  without  having  detected  his 
unsound  mental  condition  had  he  reached 
that  stage  of  Imbecility  described  by  some 
four  or  five  of  appellant's  witnesses.  If  he 
was  of  unsound  mind,  then  they  either  failed 
to  discover  bis  true  condition,  or.  If  they  did, 
then  they  falsified  regarding  that  matter. 
The  great  weight  of  the  disinterested  testi- 
mony was  In  favor  of  the  respondents ;  and, 
in  our  Judgment,  as  before  stated,  the  find- 
ings ef  the  trial  court  are  supported  by  the 
greater  weight  of  the  evidence.  In  addition 
to  this  the  law  presumes  William  O.  Thomas 
was  of  sound  mind  at  the  time  he  made  the 
deeds,  and  the  burden  of  disproving  that 
fact  rests  upon  the  appellant,  which  she  has 
wholly  failed  to  do.  Chadwell  v.  Reed,  198 
M'o.  359,  9S  S.  W.  227;  Richardson  v.  Smart, 
152  Mo.  023,  64  S.  W.  S42.  75  Am.  St  Rep. 
488. 

8.  It  Is  next  contended  by  counsel  for  ap- 
pellant that  the  record  in  this  case  discloses 
the  fact  that  the  execution  of  the  deeds  by 
William  O.  Thomas  to  the  respondents  was 
procured  by  undue  influence,  exerted  by  them 
over  the  mind  and  will  of  the  latter.  As  to 
Alma  the  evidence  is  uncontradicted  that  he 
did  not  know  his  father's  intention  to  make 
the  deeds,  except  as  to  some  general  expres- 
sions made  by  his  father  extending  over  a 
considerable  period  of  time,  until  some  days 
after  the  deed  was  executed  and  recorded. 
The  first  he  knew  of  its  existence  was  when 
bis  father  handed  it  to  him  after  it  had  been 
recorded.  While  as  to  the  execution  of  the 
other  deed  to  bis  son  Thotnas  there  is  some 
evidence  tending  to  show  that  it  was  procur- 
ed by  undue  Influence  exercised  over  the 
mind  of  the  grantor,  yet  that  evidence,  like 
that  regarding  the  unsound  condition  of  his 
father's  mind,  la  outweighed  and  completely 
overcome  by  the  other  testimony  In  the  case. 
If  there  had  been  no  other  testimony  intro- 
duced contradicting  and  overcoming  the  tes- 
timony introduced  by  appellant  touching  that 
question,  then  the  authorities  cited  and  quot- 
ed from  by  her  learned  counsel  would  entitle 
her  to  a  recovery;  but,  unfortunately  for 
her,  as  before  stated,  her  case  is  completely 
overthrown  and  destroyed  by  the  greater 
weight  of  the  evidence  in  the  case.  We  are 
also  of  the  opinion  that  the  findings  of  the 
trial  court  upon  that  Issue  were  also  for  the 
right  party. 

4.  One  of  the  grounds  stated  in  the  petition 
for  having  the  deeds  in  question  set  aside  is 
that  they  were  procured  through  fraud  and 
deception,  perpetrated  upon  the  grantor  by 
the  respondents.  We  suppose  that  claim  has 
been  abandoned  by  counsel  for  appellant,  as 
It  was  not  urged  upon  our  attention  in  brief 
or  argument.  However  that  may  be,  we  have 
failed  to  discover  any  evidence  whatever 
tending  to  show  either  of  the  respondents 
were  guilty  of  any  fraud  perpetrated  in  con- 
nection with  the  executl<m  of  the  deeds. 


'  B.  It  te  next  contended  by  an>ellant  that 
the  action  of  the  trial  court  in  admitting  the 
testimony  of  the  witness  Roberts  as  to  a  con- 
versation he  had  with  William  O.  Thomas 
as  to  a  statement  made  by  the  latter  in  the 
year  1891,  In  which  he  told  witness  that  he 
intended  to  give  to  respondents  certain  pieces 
of  property,  was  erroneous.  There  were 
three  or  four  other  witnesses  who  testified  to 
similar  conversatlona  had  with  him,  but  not 
extending  as  far  back  as  the  year  1S91.  In 
our  Judgment  that  testimony  was  proper,  for 
the  reason  that  it  showed  a  fixed  and  definite 
purpose,  on  the  part  of  the  grantor,  of  long 
standing  to  convey  this  property  to  the  re- 
spondents. Techenbrock  v.  McLaughlin,  209 
Mo.  533,  108  S.  W.  46;  Thompson  v.  Ish,  99 
Mo.,  loc.  clt  171,  12  S.  W.  610,  17  Am.  St 
Rep.  552. 

6.  It  is  finally  Insisted  by  counsel  for  ap- 
pellant that  the  court  below  erred  in  exclud- 
ing the  testimony  of  certain  witnesses  as  to 
certain  alleged  declarations  of  the  grantor, 
tending  to  show  Improper  acts  and  conduct 
on  the  part  of  his  son  Thomas,  and  of  cer- 
tain members  of  his  family.  That  testimony 
was  admissible  only  for  the  purpose  of  show- 
ing the  mental  condition  of  the  grantor  and 
ttie  state  of  his  afFectlons.  All  such  declara- 
tions have  no  probative  force  to  establish 
undue  infiuence.  Techenbrock  y.  McLaugh- 
lin, 209  Mo.  533,  108  S.  W.  46;  Crowson  v. 
Crowson,  172  Mo.  702,  72  S.  W.  1065;  Sei- 
bert  T.  Hatcher,  205  Mo.  83,  102  S.  W.  962. 
Under  these  authorities  that  testimony  was 
clearly  admissible  for  the  purposes  above 
stated;  but,  this  being  an  equity  case,  this 
court  may  admit  and  consider  all  testimony 
preserved  In  the  record  which  was  Improper- 
ly excluded  by  the  trial  court,  and  render 
here  such  Judgment  or  decree  as  the  court 
may  deem  Just  and  proper  under  the  plead- 
ings and  evidence.  In  discussing  this  same 
question  in  the  case  of  Gibbs  v.  Haughowout, 
207  Mo.,  loc.  clt  391,  105  S.  W.  1067,  this 
court  said:  "This  court  has  many  times  held 
that  on  appeal  in  equity  cases  it  would  con- 
sider evidence  which  was  Improperly  ex- 
cluded by  the  trial  court  or  reject  evidence 
improperly  admitted  when  preserved  in  the 
bill  of  exceptions,  without  reversing  the  Judg- 
ment for  that  reason.  State  ex  rel.  v.  Jar- 
rott  183  Mo.,  loc  cit  218,  81  S.  W.  876.  And 
It  has  also  been  uniformly  held  that  in  equity 
cases  this  court  would  on  appeal  proceed  de 
novo  to  hear  and  determine  the  cause,  defer- 
ring somewhat  to  the  findings  of  the  trial 
court;  but,  if  its  findings  and  Judgment 
were  not  sustained  by  the  evidence  and  law, 
then  this  court  would  proceed  to  make  its 
own  finding  and  enter  Judgment  as  equity 
and  Justice  might  require.  Blount  ▼.  Spratt 
113  Mo.  48,  20  S.  W.  967;  Courtney  v.  Black- 
well,  150  Mo.  267,  51  S.  W.  668;  State  ex  rel. 
v.  Jarrott  183  Mo.  204,  81  S.  W.  876.  Ac- 
cording to  the  doctrine  announced  In  these 
cases  It  Is  the  duty  of  this  court  to  exclude 
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the  evidence  of  Glbbs,  and  to  affirm  the 
Judgment,  If  it  la  not  for  the  right  party. 
After  excluding  the  testimony  of  Olbba,  we 
are  still  of  the  opinion  that  this  court  would 
not  be  Justified  in  disturbing  the  Judgment 
canceling  the  deed  in  questian."  By  con- 
sidering the  excluded  testimony  the  results 
reached  by  the  circuit  court  would  not,  and 
should  not,  be  altered,  for  the  reason  that 
it  could  not  overcome  the  great  weight  of  the 
evidence  which  preponderates  in  favor  of  the 
respondents. 

Finding  no  reversible  error  in  the  record, 
we  are  of  the  opinion  that  the  judgment 
should  be  affirmed.  It  is  so  ordered.  All 
concur. 


WHITTAKER  v.  ST.  LUKE'S  HOSPITAL. 

(St.  Louis  Coort  of  Appeals.     Missouri.     Dec. 

29,  1908.    Rehearing  Denied  April  20,  1909.) 

CHABrriES  (i  45*)— LlABIUTT  FOB  TOBTS— IN- 
JUBT   TO    EMPLOYfi. 

A  charitable  institution,  whether  public  or 
private,  is  not  liable  for  its  torts,  though  the 
person  injured  is  Its  employ^ 

[EM.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  103;   Dec.  Dig.  i  45.*] 

Appeal  from  St  Louis  Circuit  Court ;  Geo. 
H.  Shields,  Judge. 

Action  by  Annie  Whittaker  against  St. 
Luke's  Hospital.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

W.  H.  &  Davis  Brlggs,  for  appellant  P. 
X  McMaster,  for  respondent 

OOODE,  J.  Oliis  action  was  instituted 
against  the  respondent,  a  hospital  in  the  city 
of  St  Louis,  to  recover  damages  for  an  in- 
Jury  suffered  by  appellant,  while  an  employe 
in  the  Institution,  in  working  with  an  ironing 
machine  or  mangle,  which  was  operated  by 
steam  power.  It  Is  alleged  the  machine  was 
out  of  order,  in  that  a  guard,  designed  to 
prevent  the  operator  of  the  machine  from 
getting  a  band  caught  between  two  revolving 
cylinders,  was  not  in  its  proper  place,  and 
did  not  protect  the  operator,  and,  further, 
because  the  lever  designed  to  stop  the  ma- 
chine when  in  motion  was  out  of  repair  and 
would  not  work.  It  is  alleged,  further,  these 
conditions  were  known  to  respondent,  or 
could  have  been  known  to  it  by  the  exercise 
of  reasonable  care,  and  in  consequence  of 
them  appellant,  while  working  with  the  ma- 
chine, got  her  hand  caught  between  the  two 
cylinders  and  badly  injured.  We  need  not 
state  the  facts  more  fully.  The  appeal  comes 
here  from  an  order  overruling  a  motion  filed 
by  appellant  to  strike  out  portions  of  the 
answer  which,  in  effect,  set  up  the  defense 
that  respondent  is  a  charity,  and  not  answer- 
able in  damages  for  injuries  caused  by  the 
negligence  of  Its  trustees  or  servants.  Ap- 
pellant's brief  says:    "The  sole  question  on 


this  appeal  is  whether  a  charitable  institu- 
tion is  liable  for  its  torts  to  an  injured  em- 
ploye." This  concession  relieves  us  of  the 
duty  to  inquire  whether  or  not  respondent  is 
a  charity,  though  we  apprehend  there  would 
be  no  difficulty  in  holding  it  is  on  the  facts 
stated  in  the  answer.  After  reading  numer- 
ous decisions  on  the  question  thus  propound- 
ed by  appellant,  we  conclude  that,  according 
to  the  weight  of  anthority,  respondent  ought 
not  to  be  held  liable.  The  question  is  one 
on  which  die  courts  have  been  fertile  in 
drawing  subtle  distinctions,  many  of  them 
irrelevant  to  the  point  for  decision,  or,  at 
least,  leading  to  no  principle  by  which  the 
diverse  conclusions  reached  can  be  reconciled. 
It  is  conceded  by  appellant's  counsel  that, 
If  she  had  been  hurt  while  receiving  the 
benefit  of  the  charity  as  a  patient  in  the  in- 
stitution, respondent  would  not  be  liable; 
but,  as  she  was  a  servant,  it  is  asserted  a 
different  rule  should  obtain,  and  the  corpora- 
tion should  be  made  to  respond  for  the  negli- 
gence of  its  officers  or  servants  in  permitting 
the  machine  with  which  she  worked  to  be  out 
of  repair.  A  precedent  for  this  contention 
is  Bruce  T.  Church,  147  Mich.  246,  110  N.  W. 
951,  10  L.  R.  A.  (N.  S.)  74,  a  case  weakened 
as  authority  by  the  difference  of  opinion 
among  the  Judges  regarding  the  ground  of 
liability,  and  not  easy  to  reconcile  with  prior 
decisions  of  the  same  court  The  adjudica- 
tions of  the  question  have  been  exhaustively 
reviewed  in  most  of  the  opinions  dealing 
with  It,  and  it  would  serve  no  useful  purpose 
for  us  to  go  over  them  again.  They  will  be 
cited,  however,  for  the  convenience  of  the 
reader.  In  some'  instances  charitable  insti- 
tutions have  been  exonerated  from  liability 
for  the  negligence  of  their  officers,  trustees, 
and  servants  because  they  were  agencies  of 
the  government,  and  in  other  instances  t>e- 
cause  their  funds  were  donated  for  use.  In 
ways  of  charity,  by  individuals,  and  to  take 
them  to  pay  damages  would  be  a  diversion 
of  the  trust.  Of  the  former  class  of  cases 
we  cite  Williamson  v.  Industrial  School,  9S 
Ky.  251,  24  S.  W.  1065,  23  L.  R.  A.  200,  44 
Am.  St  Rep.  243;  Benton  v.  Hospital,  140 
Mass.  13,  1  N.  E.  836,  64  Am.  Rep.  436 ;  Mur- 
taugh  V.  St  Louis,  44  Mo.  479 ;  Mala  v.  E<ast- 
ern  State  Hospital,  97  Va.  507,  34  S.  E.  617, 
47  L.  B.  A.  677;  Fire  Ins.  Patrol  v.  Boyd,  120 
Pa.  624,  15  AU.  553,  1  L.  R.  A.  417,  6  Am.  St 
Rep.  745.  It  will  be  seen,  on  reading  the 
opinions  in  cases  where  the  defendants  were 
instrumentalities  of  the  government,  that  the 
principle  on  which  they  were  held  not  liable 
was,  at  bottom,  much  the  same  as  the  prin- 
ciple on  which  private  charitable  institutions. 
In  some  of  the  best-considered  cases,  were 
exonerated;  1.  e.,  that  their  funds,  whether 
donated  by  the  government  or  by  iudlvlduals, 
were  intended  to  be  dispensed  for  the  general 
good  in  designated  charitable  ways.  Hence, 
though  some  courts  Incline  against  holding 
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private  charities  exempt  from  liability  for 
damages,  and  attempt  to  draw  a  distinction 
between  tbem  and  institutions  which  are 
made  by  law  public  InstrumentalitieB,  it  is 
doubtful  if  this  distinction  Is  sound. 

In  Murtaugh  t.  St.  Louis,  which  was  an 
action  brought  for  injuries  suffered  by  the 
plaintiff  from  the  negligence  of  the  officials 
and  servants  of  a  municipal  hospital,  the 
Supreme  Court  said  the  general  result  of  the 
adjudications  seemed  to  be  that,  where  the 
officer  or  servant  of  a  municipal  corporation 
is  in  the  exercise  Of  a  power  conferred  upon 
the  corporation  for  its  private  benefit,  and 
injnry  ensues  from  bis  negligence  or  mis- 
feasance, the  corporation  is  liable,  as  In  the 
case  of  private  corporations  or  parties ;  "but, 
when  the  acts  or  omissions  complained  of 
were  done  or  omitted  In  the  exercise  of  a 
corporate  franchise  conferred  upon  the  cor- 
poration for  the  public  good,  and  not  for 
private  corporate  advantage,  then  the  cor- 
poration is  not  liable  for  the  consequences  of 
such  acts  or  omissions  on  the  part  of  its  of- 
ficers and  servants."  It  is  evident  from  the 
quoted  passage  the  Supreme  Court  considered 
the  exemption  of  a  governmental  charity  from 
liability  for  the  negligence  of  its  officials 
and  employes  rested  on  the  fact  that  its  cor- 
porate franchise  and  the  funds  which  kept  it 
alive  were  conferred  on  the  corporation  by 
the  sovereignty  for  the  public  welfare,  and 
ought  not  to  be  diverted  to  pay  claims  for 
damages.  That  is  like  the  principle  on  which 
private  Institutions  of  a  charitable  character 
privately  endowed  ought  to  be  exempted, 
and  in  several  authoritative  decisions  were, 
though  different  reasons  bAve  been  assigned 
by  other  courts. 

Two  rules  of  law,  both  founded  on  motives 
of  public  policy,  come  into  conflict  here:  The 
rule  of  respondeat  superior  (or  if  not  tech- 
nically that,  akin  to  it),  and  the  rule  exempt- 
ing charitable  funds  from  executions  for 
damages  on  account  of  the  misconduct  of 
trustees  and  servants.  As  both  rules  rest  on 
the  same  foundation  of  public  policy,  the 
question  Is  whether,  on  the  facts  in  hand, 
the  public  interest  will  best  t)e  subserved  by 
applying  the  doctrine  of  respondeat  superior 
to  the  charity,  or  the  doctrine  of  immunity ; 
and  we  decide  this  cause  for  respondent  be- 
cause in  our  opinion  it  will  be  more  useful, 
on  the  whole,  not  to  allow  charitable  funds 
to  be  diverted  to  pay  damages  In  such  a  case, 
and,  moreover,  the  weight  of  authority  Is  In 
favor  of  this  view,  as  expressed  not  only  in 
cases  where  the  parties  seeking  damages 
were  patients  in  the  institution,  but  where 
they  were  not  We  will  go  no  further  than 
the  facts  I>efore  us  require,  and  do  not  say 
instances  of  negligence  of  officials  and  serv- 
ants could  not  arise  (e.  g.,  In  the  public 
streets;  Kellog  t.  Church  Foundation,  128 
App.  Dlv.  214,  112  N.  T.  Supp.  566)  in  which 
it  would  be  proper  to  make  a  charitable  cor- 


poration responsible^  We  think  the  better 
rule  of  decision  in  the  present  case  is  that 
the  respondent  is  not  liable.  Some  of  the 
cases  cited  Infra  were  brought  by  parties  oth- 
er than  patients  In  hospitals,  or  persons  who 
were  receiving  charity  when  injured,  and  the 
corporation  was  exonerated.  The  Feoffees 
of  Herlot's  Hospital  v.  Ross,  12  Clark  &  F. 
507 ;  Benton  v.  Hospital,  140  Mass.  13,  1  N.  E. 
836,  54  Am.  Rep.  436;  Farrigan  v.  Pevear, 
193  Mass.  147,  78  N.  E.  855,  7  L.  R.  A.  (N.  S.) 
481,  118  Am.  St  Rep.  484 ;  Fordyce  v.'lnteml. 
Library  Assn.,  79  Ark.  550,  96  S.  W.  155,  7 
Lw  R.  A.  (N.  S.)  485;  Downes  v.  Hospital,  101 
Mich.  665,  60  N.  W.  42,  25  L.  R.  A.  602,  45 
Am.  St  Rep.  427;  Williamson  v.  Industrial 
School,  96  Ky.  251,  24  S.  W.  1065,  23  L.  R.  A. 
200,  44  Am.  St  Rep.  243 ;  Haas  v.  Missionary 
Society,  6  Misc.  Rep.  281,  26  N.  X.  Supp.  868 ; 
Perry  v.  House  of  Refuge,  63  Md.  20,  52  Am. 
Rep.  495;  Abston  v.  Waldou  Academy,  118 
Tenn.  24,  102  S.  W.  851,  11  L.  R.  A.  (M.  S.) 
1179;  Heams  v.  Hospital,  66  Conn.  08,  33 
Atl.  595,  81  L.  R.  A.  224;  Parks  v.  North- 
western University,  218  111.  381,  75  N.  E. 
991,  2  L.  R.  A.  (N.  S.)  556. 
The  Judgment  is  affirmed.    All  concur. 


BEBCHAM   V.   EVANS. 

(Kansas  City  Court  of  Appeals.    MissonrL 
March  29,  1900.) 

1.  Costs  (S  214*)— New  Tbiai,  (|  24*>-Reic- 

EDIES    TOB    BbBONEODS    TAXATION— MOTION 

TO  Vacate  Judgkent. 

Error  in  adjudging  costs  against  prevail- 
ing party  in  the  judgment  can  only  be  corrected 
by  a  motion  for  a  new  trial  made  within  four 
days  after  rendition  of  Judgment ;  it  not  being 
properly  a  motion  to  retax  costs,  but  to  correct 
the  judgment  itself. 

[Ed.  Note.— For  other  cases,  see  Ck>BtB,  Cent. 
Dig.  §  798;  Dec.  Dig.  g  214;*  New  Trial, 
Dec.  Dig.  S  24.»] 

2.  Costs  (J  214*)—Taxation— Motion  fob  Re- 
taxation. 

A  motion  to  retax  costs  applies  only  to  min- 
isterial taxation  of  costs  by  the  clerk  after  en- 
try of  judgment  and  costs  adjudged  against  a 
party  in  the  judgment  cannot  be  corrected  in 
that  manner. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {  798 ;    Dec  Dig.  !  214.*] 

3.  Judohent  ({  886*)- Vacation  — TniB  of 
Filing  Motion. 

While  the  trial  court  of  its  own  motion 
may  set  aside  its  judgment  at  any  time  daring 
the  term,  a  party  moving  to  set  it  aside  must 
file  Iiis  motion  within  four  days  after  its  ren- 
dition. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {{  735-744 ;   Dec.  Dig.  i  SSKiJ} 

Error  to  Circuit  Court,  Jasper  County. 

Action  by  Isaac  Beecham,  administrator, 
against  W.  H.  Evans.  From  an  order  deny- 
ing plaintiff's  motion  to  correct  the  Judg- 
ment and  retax  costs,  he  brings  error.  Af- 
firmed. 
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B.  A.  Mooneyhain  and  Harry  Phelps,  for 
plaintiff  In  error.  G.  H.  Montgomery,  for 
defoidant  in  error. 

BROADDUS,  P.  J.  The  plaintiff  saed  In 
r^lerln  to  recover  the  possession  of  "800 
chickens,  1  two-months  old  calf,  2  cows,  2 
■wagons,  old,  32  bogs  (extra  large),  one  bom, 
2  sets  buggy  harness,  4  onthonses  plunder, 
1  five  room  house,  1  sideboard,  1  Ice  box,  1 
dining  room  table,  1  cooking  stoTe,  1  heat- 
ing store,  dishes,  pans,  cooking  utensils,  3 
iron  beds,  10  chairs,  1  two  seated  surrey  (rub- 
ber tire),  1  single  buggy,  1  bay  mare,  1  bay 
horse,  barb  wire,  fence  posts,  1  mule  (iron 
gray),  1  black  horse,  1  wagon  and  harness." 
Hon.  Joseph  D.  Perkins  was  appointed  ref- 
eree to  hear  the  testimony  and  make  a  find- 
ing as  to  the  law  and  facts  of  the  case.  In 
due  time  the  referee  heard  the  case  and  filed 
Itls  report.  According  to  the  report,  a  part 
of  the  property  was  found  to  belong  to  the 
plaintiff  and  a  part  thereof  to  the  defend- 
ant Both  parties  filed  exceptions  to  the  re- 
port On  27th  day  of  January,  190S,  it  being 
on  the  nineteenth  judicial  day  of  said  term, 
the  court  overruled  the  said  exceptions,  and 
rendered  Judgment  for  plaintiff  for  the  prop- 
erty shown  by  the  referee's  report  to  belong 
to  him,  and  rendered  Judgment  for  defend- 
ant for  that  part  said  report  said  belonged 
to  him,  and  divided  the  costs  equally  be- 
tween the  parties.  On  the  7th  day  of  Feb- 
ruary, 190S,  plaintiff  filed  a  motion  to  correct 
the  Judgment  and  retax  the  costs.  On  the 
8th  day  of  February,  1908,  It  being  the  twen- 
ty-ninth judicial  day  of  the  term,  plaintiff's 
motion  was  overruled,  from  which  action  of 
the  court  in  overruling  his  motion  the  plain- 
tiff appealed. 

Without  expressing  any  opinion  as  to  the 
propriety  of  the  action  of  the  court  in  tax- 
ing a  part  of  the  costs  in  a  suit  in  replevin 
against  the  plaintiff  when  the  plaintiff  re- 
covers any  part  of  the  property  replevlned, 
we  are  constrained  to  hold  that  the  error.  If 
one,  cannot  be  corrected  by  a  motion  not 
filed  within  four  days  after  the  rendition  of 
the  Judgment  This  is  not  properly  a  mo- 
tion to  retax  costs,  but  is  a  motion  to  cor- 
rect the  Judgment  Itself.  "When  items  of 
costs  are  specifically  allowed  by  the  trial 
court  and  adjudged  against  a  party,  such  al- 
lowance and  Judgment  cannot  be  reached  by 
the  ordinary  motion  to  retax,  which  la  ap- 
plicable only  to  the  ministerial  taxation  of 
costs  by  the  clerk  after  entry  of  Judgment 
A  motion  for  a  new  trial  within  the  proper 
time  is  the  only  way  for  obtaining  revision 
of  a  specific  Judgment  for  costs."  Bosley  v. 
Parle,  35  Mo.  App.  232;  Paul  v.  Threshing 
Machine  Co.,  87  Mo.  App.  647.  Plataitiff  in 
error  has  cited  authorities  to  the  effect  that 
"a  Judgment  remains  in  the  breast  of  the 
court  during  the  entire  term  at  which  it  is 
rendered  and  may  be  set  aside  or  vacated 


at  any  time  during  such  term."  Harkness 
V.  Jarvla,  182  Mo.  281,  81  a  W.  44&  WhUo 
such  is  the  law.  It  will  not  avail  plaintiff. 
While  the  judge  at  his  own  instigation  may 
exercise  such  right,  the  law  imposes  the 
duty  upon  a  party  to  the  cause.  If  he  thinks 
there  has  been  any  injustice  done  him,  to 
file  his  motion  within  four  days  from  the 
day  of  the  rendition  of  the  Judgment 
AfiSrmed.    All  concur. 


ACHOR  V.  SULIiENOEB. 
(St  Louis  Ck>urt  of  Appeals.    Missouri.    April 

bxbcutobs  and  adianistbatobs  (|  22*)  — 
Contest  of  Will  —  Administsatob  Pjbr- 
DENTB  Lite. 

Rev.  St.  1899,  |  13  (Ann.  St.  1906,  p.  342), 
provides  that,  if  the  validity  of  a  will  is  contest- 
ed, letters  of  administration  shall  be  granted 
pending  the  contest  Held,  that  though  in  an 
action  to  contest  a  will  the  original  petition 
named  as  defendants  only  the  named  legatees, 
instead  of  all  the  heirs  of  deceased,  the  appoint- 
ment of  a  temporary  administrator  was  not 
f>rejudiclal  to  the  executor,  who  was  also  a 
e^atee ;  an  amended  petition  making  all  the 
heirs  parties  being  subsequently  filed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  119;  Dec. 
Dig.  {  22.*] 

Appeal  from  Circuit  Court,  Lincoln  Ck>uii- 
ty ;  Jas.  D.  Bamett,  Judge. 

Action  by  Hoolcer  Achor  against  Mary  S. 
Sullenger.  From  the  Judgment,  defendant 
appeals.    Affirmed. 

Charles  Martin,  for  appellant.  R.  L.  Sut- 
ton, for  respondent 


GOODS,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  circuit  court  of  Lincoln  county 
in  a  proceeding  appointing  an  administrator 
pendente  lite  to  act  in  lieu  of  appellant,  who 
is  executrix  of  the  will  of  Jefferson  Sullen- 
ger, her  deceased  husband.  Said  deceased 
had  bequeathed  to  appellant  all  his  personal 
estate,  had  directed  his  lands  to  be  sold  by 
her,  out  of  the  proceeds  of  the  sale  had  be- 
queathed to  James  Wlcher  $500,  and  had  di- 
vided the  remainder  of  the  proceeds  between 
appellant  and  the  brother  of  deceased,  James 
Sullenger.  The  will  was  admitted  to  probate 
July  18,  1904.  On  September  21,  1904,  re- 
spondent. Hooker  Achor,  instituted  an  action 
In  the  circuit  court  of  the  county  against  ap- 
pellant and  the  other  legatees  named  in  the 
wiU,  alleging  that  he  was  one  of  the  heirs  of 
deceased,  that  the  paper  purporting  to  be 
the  will  of  the  deceased  was  not  in  truth, 
his  will  for  these  reasons:  It  was  not  signed 
and  attested  as  the  law  required,  the  testa- 
tor was  of  unsound  mind  at  the  date  of  it 
was  unduly  Infinenced  by  appellant  and 
James  Sullenger,  and,  being  weak  from  dis- 
ease, was  taken  advantage  of  by  said  i>arties. 
The  action  in  the  drcnit  court  was  under 
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tbe  statute  to  contest  and  set  aside  the  will. 
On  tbe  next  day,  September  22d,  notice  was 
served  on  appellant  tbat  respondent,  Achor, 
would  present  a  motion  to  the  probate  court 
on  September  23d  to  suspend  her  from  the 
oflSce  of  executrix  pending  the  contest  of  tbe 
will.  This  motion  was  presented,  and  on  tbe 
bearing  appellant's  functions  as  executrix 
were  suspended  during  the  contest,  and  Wil- 
liam S.  Bragg  was  appointed  administrator' 
of  tbe  estate  during  said  period. '  An  appeal 
was  taken  from  the  order  to  tbe  circuit 
court,  where,  on  a  bearing,  tbe  same  result 
was  reached.  An  appeal  was  then  taken  to 
the  Supreme  Court,  whence  it  was  trans- 
ferred to  this  court 

Since  the  Judgment  below  the  will  of  Jef- 
ferson Sullenger  as  originally  probated  has 
been  established  by  a  Judgment  of  tbe  Su- 
preme Court,  and  we  suppose  appellant  will 
resume  her  functions  and  tbe  estate  be  turn- 
ed over  to  her  by  tbe  special  administrator. 
Robards  v.  Lamb,  89  Mo.  803,  1  S.  W.  222. 
Be  tbat  as  it  may,  her  temporary  suspension 
was  proper.  Tbe  statutes  say  If  the  validity 
of  a  will  is  contested  letters  of  administra- 
tion shall  be  granted  during  the  time  of  the 
contest  to  some  other  person  than  tbe  exec- 
utor, tbe  other  person  shall  take  charge  of 
tbe  property,  administer  the  same  according 
to  law  and  under  tbe  direction  of  tbe  court, 
and  account  for,  deliver,  and  pay  all  tbe 
money  of  the  estate  to  tbe  regular  executor 
of  tbe  estate  when  qualified  to  act.  Rev.  St 
1899,  {  13  (Ann.  St  1906,  p.  342).  The  right 
to  displace  appellant  is  not  denied,  but  it  la 
contended  the  appointment  of  Bragg  was 
premature  because  when  it  was  made  all  the 
parties  interested  in  tbe  estate  bad  not  been 
made  parties  defendant  to  tbe  action  institut- 
ed In  tbe  circuit  court  to  contest  the  will. 
Tbe  original  petition  in  said  action  named  as 
defendants  only  the  three  persons  who  were 
legatees,  instead  of  all  tbe  heirs  of  JefTerson 
Sullenger,  deceased,  and  this  was  the  posture 
of  tbe  cause  when  Bragg  was  appointed  by 
the  probate  court  Shortly  afterwards,  in 
October,  1904,  an  amended  petition  was  flled 
in  tbe  case  in  tbe  circuit  court  in  which  all 
tbe  heirs  were  made  parties  and  process  Is- 
sued for  them.  The  position  of  appellant's 
counsel  is  tbat  there  was  no  contest  until 
all  the  heirs  were  parties,  and  tbe  probate 
court  could  not  appoint  an  administrator  in 
lieu  of  appellant  because  the  power  to  do  so 
was  only  conferred  in  case  there  was  a  con- 
test This  is  a  strained  and  technical  view 
of  tbe  matter  and  devoid  of  importance  In 
tbe  present  case.  It  is  true  all  tbe  parties 
interested  in  an  estate  are  perhaps  necessary 
parties  to  an  action  to  contest  a  will  (Gddle 
V.  Parke's  Adm'r,  31  Mo.  613)  but  it  does  not 
follow  tbat,  until  every  person  Interested  Is 
made  a  party  to  tbe  action,,  there  is  no  con- 
test in  such  sense  that  an  order  of  the  pro- 
bate court  substituting  an  administrator  pen- 


dente lite  in  lieu  of  the  executor  or  execu- 
trix win  be  erroneous. 

There  may  have  been  some  irregularities 
In  the  procedure,  but,  tbe  circumstances  con- 
sidered, the  action  of  tbe  probate  court  was 
substantially  right,  and,  as  no  error  preju- 
dicial to  appellant  occurred,  the  Judgment 
will  be  affirmed.    All  concur. 


STATE  V.  STAMPER. 

(Kansas  City  Court  of  Appeals.    MissonrL 

March  29,  1909.) 

1.  CBIUINAL  liAW  (I  875*)— TBIAIr-VEBMCT— 
SUFFICIENCT. 

A  verdict.  In  a  prosecution  for  the  illegal 
sale  of  liquor,  that  the  jury  "find  the  defendant 
guilty  as  cliarged,  and  assess  his  fine  at  the 
sum  of  $100,"  while  somewhat  informal  for 
omitting  the  word  "punishment,"  l>eing  certain, 
is  sufficient. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  20S9 ;   Dec  Dig.  |  875.*] 

2.  Intoxicating  Liquobs  (§  239*)— Pbosecu- 

TIONS— INSTBUCTIONS— BdBDEN  OF  PROOF. 

In  a  prosecution  of  a  druggist  for  illegally 
Belling  intoxicants,  an  instruction  that,  if  ac- 
cused s  clerk  sold  intoxicants  in  less  quantity 
than  four  gallons,  the  jury  should  find  ac- 
cused guilty,  unless  the  sale  was  contrary  to 
his  order  and  without  his  Icnowledge  and  con- 
sent, "and"  that  he  had  a  prescription  from  a 
practicing  physician,  was  erroneous  in  using  the 
conjunctive,  by  which  accused  was  required  to 
prove,  not  only  that  the  sale  was  contrary  to 
his  Older,  bat  that  he  had  a  physician's  prescrip- 
tion authorizing  the  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  343;  Dec.  Dig.  S  239.*] 

3.  Cbiminai,  Law  (|  1172*)— Appeai/— Habm- 
hess  (Ebbob  —  iNSTBUcnoNB  —  Pbiuttdiciai. 
Effect. 

The  error  was  calculated  to  mislead  tbe 
jury  to  accused's  prejudice;  there  being  no 
other  instruction  given  correcUng  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3154;   Dec.  Dig.  {  1172.*] 

Appeal  from  Circuit  Court,  Ray  County; 
Francis  H.  Trimble,  Judge. 

James  A.  Stamper  was  convicted  of  il- 
legally selling  intoxicants,  and  be  apiieals. 
Reversed  and  remanded. 

Geo.  W.  Crowley,  for  appellant  Maurice 
O.  Roberts,  for  tbe  State. 

BROADDUS,  P.  J.  The  defendant,  tbe 
proprietor  of  a  drug  store  in  Lawson,  Ray 
county.  Mo.,  was  indicted  for  the  illegal  sale 
of  liquor.  A  witness  testified  tbat  he  bought 
whisky  at  defendant's  store,  in  tbe  summer 
of  1907,  from  Henry  Gordon,  a  clerk  in  de- 
fendant's employ.  The  defendant  testified 
that  he  bad  given  bis  clerk  Instructions  not 
to  sell  liquor  without  the  written  prescrip- 
tion of  a  physician.  Tbe  Jury  returned  tbe 
following  verdict:  "We,  tbe  Jury,  find  the 
defendant  guilty  as  charged  in  tbe  first 
count,  and  assess  bis  fine  at  the  sum  of 
($100.00)  one  hundred  dollars." 

Tbe   defendant  contends,   first,   that  tbe 
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Terdict  is  too  informal  and  insuflScIent  to 
«u8taln  the  Judgment  The  rerdlct  Is  some- 
what Informal,  for  omission  to  use  the  word 
""punishment"  after  the  words  "assess  Ills"; 
but  we  believe  it  Is  substantially  sufficient. 
The  verdict  sets  forth  that  they  find  tiim 
guilty  and  assess  his  fine  at  $100.  It  being 
certain,  It  was  sufficient  Plymouth  Cordage 
Co.  V.  Yeargain,  87  Mo.  App.  661 ;  State  ▼. 
Robb,  90  Mo.  SO,  2  S.  W.  1. 

The  court  gave  a  number  of  instructions  on 
«ach  side.  Defendant  complains  of  instruc- 
tion numbered  8  given  for  the  state,  which 
reads  as  follows:  "If  you  And  from  the  evl- 
'dence  that  any  person,  while  in  the  employ 
of  the  defendant  as  clerk  in  his  dmg  store, 
sold  at  said  drug  store  intoxicating  liquon 
in  less  quantity  than  four  gallons,  yon 
should  find  the  defendant  guilty,  unless  you 
further  find  that  such  sale  was  made  contra- 
ry to  the  order  of  defendant  and  without  his 
knowledge  and  consent  'and'  that  he  had  a 
prescription  from  a  regularly  practicing  phy- 
sician. The  burden  of  proving,  however," 
etc.  The  objection  Is  to  the  use  of  the  con- 
junctive word  "and,"  instead  of  the  disjunc- 
tive word  "or,"  which  cast  upon  defendant 
the  burden  of  proving  the  sale  was  not  only 
contrary  to  his  order,  but  also  that  he  had 
the  prescription  of  a  physician  authorizing 
blm  to  make  the  sale.  We  think  the  objec- 
tion is  well  taken.  It  was  a  substantial  er- 
ror, calculated  to  mislead  the  Jury  to  the  de- 
fendant's prejudice;  and  there  is  no  other 
instruction,  given  on  the  part  of  the  state  or 
of  the  defendant,  correcting  the  error. 

The  case  of  State  v.  Price,  116  Mo.  App. 
656,  92  S.  W.  174,  cited  by  the  stete  to  show 
that  the  error  was  harmless,  has  no  applica- 
tion to  this  case,  because  of  a  wholly  dif- 
ferent state  of  facts  appearing  in  this  case. 

For  the  error  noted,  the  cause  is  reversed 
and  remanded.    All  concur. 


THOMPSON  V.  QUINCT,  O.  A  K.  C.  R.  00. 

(Kansas  City  Court  of  Appeals.    Missouri. 

March  29,  1909.) 

1.  Cabbiebs   a   21S*)  —  Cabbiagi  or  I^vi 
Stock— LjABiuTT. 

A  carrier  of  live  stock  must  safely  carry 
the  stock  and  deliver  the  same  at  the  point  of 
destination  within  a  reasonable  time,  unless  pre- 
vented by  an  act  of  Ood  or  the  public  enemy, 
or  by  unavoidable  accident 

[Sd.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  IS  920-922;   Dec.  Dig.  {  213.*] 

2.  Cabbixbs  (I  99*)— NoRFEBroBUAROE  or  Ob- 

UGATION— BXCUSI. 

Results  attributed  to  a  defective  roadbed 
and  defective  equipment  afford  no  excuse  for  the 
nonperformance  of  a  carrier's  duty  to  safely  de- 
liver a  shipment  at  its  destination  within  a  rea- 
sonable  time. 

[Sd.    Note.— For   other   cases,    sec   Carriers, 
Cent  Dig.  I  415;   Dec.  Dig.  |  99.*] 


3.  Cabbiebs  (|  228*)— Dki.at  ir  Tbarwobta- 
TioN— Neqijoknok— ESvioERCB— BtrBOEH  or 
Psoor. 

Proof  that  the  delay  in  the  transportation 
of  a  shipment  of  live  stock  was  caused  by  a 
wreck  of  the  train  established  a  prima  facie 
case  of  neKligence;  and  the  carrier,  to  escape 
liability,  had  the  burden  of  proving  that  the 
wreck  was  the  result  of  unavoidable  accident 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  t  968;   Dec.  Dig.  |  228.*] 

4.  Cabbiebs  ({  230*) — Nkouoence— QuEflnoR 

rOB  JUBT. 

Whether  a  carrier,  guilty  of  delay  In  a 
shipment  of  live  stock  in  consequence  of  a  wreck 
of  the  train,  showed  that  the  wreck  was  the  re- 
sult of  unavoidable  accident,  and  was  therefore 
not  liable  for  the  delay,  held,  under  the  evidence 
for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  t  962;  Dec.  Dig.  I  230.*] 

Appeal  from  Circalt  Conrt,  Clinton  Coun- 
ty; Alonzo  D.  Bumes,  Judge. 

Action  by  Samuel  L.  Thompson  against  the 
Qulncy,  Omaha  &  Kansas  City  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

H.  T.  Hemdon  and  J.  G.  Trimble,  for  ap- 
pellant   F.  B.  sails,  for  respondent 

BROADDUS,  P.  J.  This  is  an  action  for 
damages  caused  by  negligenca  On  the  2l8t 
day  of  November,  1906,  the  defendant  as  a 
common  carrier  received  from  the  plaintiff 
at  Mecca,  on  the  line  of  its  railroad,  two 
car  loads  of  hogs,  consisting  of  198  head,  for 
transportation  to  market  at  St  Joseph,  Mo. 
The  hogs  were  loaded  at  about  4:40  o'clock 
p.  m.  of  the  day,  in  accordance  with  the  di- 
rections of  defendant's  agent  The  hogs  were 
to  be  transported  to  Osbom,  and  then  to  be 
delivered  to  the  Chicago,  Burlington  &  Quln- 
cy Railroad,  over  which  they  were  to  be  car- 
ried to  their  destination.  The  train  that 
was  expected  to  carry  the  shipment  was  de- 
railed before  it  reached  Mecca  and  did  not 
arrive,  and  the  hogs  remained  loaded  on 
the  cars  until  about  8:38  p.  m.  of  the  next 
day,  when  they  were  carried  to  Osbom,  where 
they  were  received  by  the  connecting  carrier 
and  by  it  were  delivered  at  St  Joseph,  bnt 
arrived  many  hours  behind  the  usual  time 
that  hogs  should  arrive  In  order  to  get  on 
the  day's  market 

The  evidence  tended  to  show  that  In  con- 
sequence of  the  delay  the  plalntlfC  suffered 
a  loss  in  a  decline  of  the  market,  that  some 
of  the  hogs  were  crippled,  and  some  of  them 
suffocated.  The  defendant  in  order  to  show 
that  the  delay  was  caused  by  an  unavoidable 
accident  introduced  in  evidence  the  testi- 
mony of  the  employes  In  charge  of  the  train, 
which  was  to  the  effect  that  they  examined 
the  track  at  the  place  of  derailment,  and  that 
there  was  nothing  wrong  with  its  condltl(», 
and  that  they  could  discover  nothing,  in  their 
opinion,  that  caused  the  derailment  The 
persons  in  charge  of  the  track  were  also  in- 
troduced to  prove  the  good  condition  of  the 
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tracks;  and  the  cftr  Inspector  was  introduced, ' 
whose  testimony  was  that  the  cars  were  In 
good  condition.  It  was  a  mixed  train,  and 
the  evidence  was  that  the  derailment  was 
caused  by  the  front  wheels  of  the  baggage 
car  leaving  the  track.  The  court  by  appro- 
priate instruction  submitted  the  Issues  to  the 
Jury,  whicli  returned  a  verdict  for  plaintiff, 
upon  which  Judgment  was  rendered,  and  de- 
fendant appealed. 

The  defendant  contmds  that  under  the  evi- 
dence the  plaintiff  was  not  entitled  to  recov- 
er, and  that,  therefore,  the  court  committed 
error  in  not  sustaining  its  demurrer  to 
plaintiff's  evidence.  It  is  conceded  that  it 
was  the  duty  of  defendant  as  a  common  car- 
rier to  have  safely  delivered  plaintiff's  hoga 
at  their  destination  within  a  reasonable  time, 
and  that  the  only  causes  that  would  Justify 
a  breach  of  duty  in  that  respect  are  those 
which  could  not  be  reasonably  anticipated, 
such  as  the  act  of  God,  that  of  the  public 
enemy,  unavoidable  accident,  etc 

Kesults,  attributed  to  a  defective  roadbed 
or  tracks  and  defective  equipments,  afford 
no  excuse  for  the  nonperformance  of  the  car- 
rier's duty  to  safely  deliver  the  goods  of  the 
shipper  to  their  destination  within  a  reason- 
able time.  McFall  v.  Railway  Co.,  117  Mo. 
App.  477,  94  8.  W.  570;  Venclll  v.  Railroad 
Co.,  132  Mo.  App.  722,  112  S.  W.  1031. 

When  it  was  shown  that  the  delay  was 
caused  by  a  wreck  of  the  train  which  it  was 
intended  should  carry  plaintiff's  bogs,  prima 
facie  a  case  of  negligence  was  made  out, 
which  shifted  the  burden  of  proof  upon  de- 
fendant to  show  that  it  was  the  result  of 
unavoidable  accident  McFall  v.  Railway 
Co.,  supra;  Vencill  v.  Railway  Co.,  supra; 
Keyes-Marshall  Bros.  Uvery  Ga  v.  Railroad, 
106  Mo.  App.  556,  80  S.  W.  53.  This  defend- 
ant undertook  to  do  by  evidence  as  to  the 
good  condition  of  its  track  and  its  cars.  But 
it  was  still  a  auestlon  for  the  Jury,  and  not 
for  the  court  to  say  whether  defendant  had 
made  good  its  defense  in  that  respect,  and 
that  question  was  properly  submitted  to  the 
Jury. 

Affirmed^    All  concur. 


FROGGB  V.  BULLOCK  et  al. 

(Kansas  (Sty  Court  of  Appeals.     MissonrL 
March  29,  1009.) 

1.  Afpeai.  ajxd  Ebbob  ({  1073*)— Habiccess 

EjBROB. 

Where  the  unpaid  stock  subscription  of  a 
stockholder  is  largely  in  excess  of  a  judgment 
against  the  corporation,  no  barm  can  result 
from  a  failure  to  limit  a  Judgment  rendered 
ai^ainst  the  stockholder,  on  a  return  of  the  ex- 
ecution against  the  corporation  "No  property 
found,"  to  the  amount  of  his  unpdid  subscrip- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4240-4247;  Dec  Dig.  | 
1073.*] 


2.  Cobpobattons  (|  268*)  —  Stockhou>eb'» 

LlABILITT- MOTIOWS— SDmCIBRCT. 

An  allegation,  on  a  motion  for  a  Judgment 
against  a  stockholder  on  his  unpaid  sulMcrip- 
tion  on  a  return  of  an  execution  against  the 
corporation  "No  property  found,"  that  the 
stockholder  had  never  paid  anything  for  his 
stock  and  still  owed  for  it,  wherefore  plaintiff 
prayed  an  order  of  the  court  for  execution,  was 
a  sufficient  allegation  of  ownership  of  stodc 
prior  to  and  at  the  time  execution  was  asked 
against  him. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dec  Dig.  I  268.*] 

Appeal  from  drcnit  Court,  Bncbanan 
County;    C.  A.  Mosman,  Judge. 

W.  R.  Frogge  obtained  a  Judgment  against 
the  Big  Joe  Mining  &  Milling  Company,  and. 
an  execution  thereon  having  been  returned 
"No  property  found,"  moved  for  an  execution 
against  E.  H.  Btrllock,  alleging  him  to  be  a 
stockholder  and  that  his  subscription  had  not 
been  paid.  Judgment  was  rendered  against 
Bullock,  and  he  appeals.    Affirmed. 

Vinton  Pike,  for  appellant  Allen,  Gabbort 
&  Mitchell,  for  respondents. 

EILLISON,  J.  This  proceeding  was  begun 
against  defendant  Bullock  as  a  stockholder 
in  the  defendant  corporation  who  had  .not 
paid  bis  stock  subscription.  It  is  prosecuted 
under  section  985,  Rev.  St  1899  (Ann.  St  1906, 
p.  870),  and  resulted  in  a  Judgment  for  the 
plaintiff.  Plaintiff  obtained  Judgment  against 
the  defendant  corporation  for  |451,  upon 
which  he  had  an  execution  issued.  The  ex- 
ecution was  returned  "No  property  found," 
whereupon  he  filed  his  motion  In  the  circuit 
court  where  the  Judgment  had  been  rendered 
for  an  execution  against  defendant  Bullock, 
alleging  the  latter  to  be  a  stockholder  in  tbe 
corporation  and  that  his  subscribed  stock  to 
the  amount  of  $40,000  had  never  been  paid. 
A  trial  was  had  on  this  motion,  and  it  was 
found  by  the  court  that  defendant  Bullock 
had  not  paid  $20,000  of  his  subscription,  and 
Judgment  was  rendered  against  him  for  the 
amount  of  tbe  Judgment  against  the  corpora^ 
tion,  and  an  execution  ordered. 

The  complaint  made  by  defendant  Bullock 
is  that  the  Judgment  or  order  on  the  motion 
against  him  is  a  general  one,  and  that  his 
liability  being  special,  the  Judgmeit  or  order 
and  execution  should  have  been  spedaL  Tbe 
objection  is  not  well  made.  Bullo<±  is  liable 
up  to  the  amount  of  his  unpaid  stock,  and,  as 
that  is  largely  in  excess  of  the  Judgment,  no 
possible  barm  can  result  from  a  failure  to 
limit  the  Judgment  and  execution  to  the 
amount  of  such  stock.  The  execution  against 
a  stockholder  is  not  limited  to  any  specific 
property.  In  that,  respect  it  is  general.  It  is 
a  general  execution,  limited  in  amount  to  tbe 
sum  of  the  unpaid  stock,  and  where  the  Judg- 
ment against  the  corporation  is  for  a  greater 
amount  than  the  unpaid  subscription  it  would 
be  Important  for  the  protection  of  the  stock- 
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bolder  that  the  ezecatlon  be  limited  to  the 
amount  of  his  nnpald  aubscrlptlon.  But 
when,  as  In  this  case,  auch  unpaid  subscrip- 
tion la  much  greater  than  the  >idgment,  no 
barm  can  result  from  an  omission  to  so  lim- 
it IL 

It  is  claimed  that  this  proceeding  can  only 
be  had  against  those  who  were  stockholders 
when  the  execution  was  issued  (McClaren  t. 
Franclscus,  43  Mo.  452),  and  that  there  was 
no  showing  that  defendant  BullodE  had  not 
transferred  bis  stock.  The  motion  charges 
that  Bullodc  was  a  stockholder  prior  to  Sep- 
tember 1, 1906,  the  day  suit  was  filed  against 
the  corporation.  The  record  shows  execution 
was  not  Issued  until  August,  1907.  Tbe  rec- 
ord further  shows  that  "evidence  was  Intro- 
duced by  the  respective  parties  sustaining 
and  controverting  the  allegations  of  tbe  mo- 
tion." The  Idea  advanced  by  defendant  is 
that  tbe  proof  could  not  have  been  beyond 
tbe  allegations  of  the  motion,  and  therefore 
there  was  no  evidence  that  Bullock  owned 
tbe  stock  when  ezecntlon  was  issued.  Put- 
ting aside  any  question  whether  defendant 
should  not  have  shown,  in  defense,  tbat  be 
had  transferred  his  stock,  we  find  that  the 
motion  Itself  contains  more  allegations  than 
defendant  has  noticed.  It  alleges  that  he 
has  never  paid  any  of  his  stock,  and  that  he 
still  owes  for  it ;  "that  is  to  say,  B.  H.  Bul- 
lock yet  owes  $20,000  upon  bis  shares  of 
stock.  •  •  •  Wherefore  plalntllt  prays 
an  order  of  this  court  for  execution,"  etc. 
We  regard  this  as  sufficient  allegation  of 
present  ownership  prior  to  and  at  tbe  time 
execution  was  asked. 

We  find  no  error,  and  the  Judgment  was 
for  the  right  party,  and  should  be  affirmed. 
All  concur. 


RABIOH  V.  STONE  et  al. 

(St.  Lonis  Court  of  Appeals.     Missouri.    April 

6,  1909.    Rehearing  Denied  April  20,  1909.) 

EaSKMUNTS  (I  61*)— OBBTEUCnON  — IHJTJNC- 
TION. 

Across  the  rear  of  the  lots  of  plaintiff  and 
defendants,  where  they  were  several  feet  below 
the  street  level,  was  a  private  alley.  The  en- 
trance thereto  for  teams  was  obstructed  by  de- 
fendant bnilding  across  it  a  curbed  and  zuttered 
■idewaUi,  on  the  level  of  the  rest  of  the  side- 
walk. Beld,  that  plaintiif  was  entitled  to  an 
injunction  alwting  tbe  nuisance,  so  as  to  leave 
the  entrance  open,  and  in  a  condition  allowing 
him  to  drive  m  and  out .  aa  easily  as  before, 
thongh  defendants  laid  the  walk  on  the  estab- 
lished grade,  where  they  were  directed  by  the 
citv  engineer  to  lay  it,  and  this,  though  plain- 
tiff by  mistake  had  encroached  on  the  alley  with 
his  barn ;  he  having  turned  into  the  alley  more 
land  on  tbe  other  side  of  it 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  i  134;  Dec.  IHg.  f  61. »] 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  Circuit  Coxtrt,  Cape  Girardeau 
County;    Henry  O.  Riley,  Judge. 


Action  by  Herman  Rabldi  against  J.  €L 
Stone  and  others.  Judgmoit  for  plaintiff. 
Defendants  appeal.    Affirmed. 

John  A.  Hope,  for  appellanta  Wilson 
Cramer,  for  respondent 

GOODS,  J.  These  defendants  own  a  lot 
in  the  ci^  of  Cape  Girardeau,  fronting  30 
feet  on  Harmony  street  or  Broadway,  and 
extending  back  178%  feet  on  Ellis  street  It 
lies  at  the  southwest  comer  of  the  Intersec- 
tion of  the  two  streets.  Plaintiff  owns  a  lot 
fronting  90  feet  on  Harmony  street,  and  ex- 
tending the  same  depth,  immediately  west  of 
the  lot  of  defendants.  This  diagram  wlU 
show  the  situation  of  tbe  properties: 

North 
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Harmony  Street  (Broadv&y) 
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IS 


•0" 


A        M   . 


80' 


09 
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John  P.  Hltt  is  the  common  source  of  title, 
and  the  parties  hold  under  a  series  of  con- 
veyances, all  of  which  contain  a  reservation 
of  10%  feet  of  land  off  the  south  ends  of 
the  lots  conveyed,  to  be  used  as  an  alley  for 
tbe  benefit  of  the  respective  grantees  and 
their  heirs  and  assigns.  This  alley  opens 
Into  EUls  street  on  the  east,  and  runs  thence 
west  along  tbe  south  side  of  the  respective 
lots  which  face  north  on  Harmony  street. 
Plaintiff  conducts  a  lumber  yard  on  his  prop- 
erty, and  the  access  to  his  premises  for 
wagons  and  teams  Is  through  said  alley.  His 
business  of  buying  and  selling  lumber  re- 
quires a  good  deal  of  hauling  to  and  from 
his  premises,  which  would  be  done  most  con- 
veniently through  the  alley.  Defendant* 
erected  a  brick  store  on  the  front  of  their 
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j)0-foot  comer  lot,  and  a  stable  on  the  rear, 
leaving  lOVi  feet  for  the  alley.  The  lots  to 
the  west  of  Ellis  street,  and  abnttlng  on  the 
alley,  are  depressed  4  or  6  feet  below  the  lev- 
el of  the  a'djacent  streets.  Nevertheleaa,  un- 
til the  Incident  to  be  related,  the  alley  afford- 
ed ready  access  to  plaintiff's  premises.  In 
the  spring  of  1906  defendants  laid  a  granitoid 
sidewalk  along  the  east  side  of  their  lot,  ex- 
tending it  across  the  alley.  This  sidewalk 
was  curbed  and  guttered,  and,  according  to 
the  weight  of  the  evidence  and  the  finding  of 
the  court  below,  obstructed  the  entrance  of 
the  alley  for  teams,  thus  depriving  plaintiff 
of  the  use  of  it  in  connection  with  his  busi- 
ness, forcing  him  to  drive  in  and  out  of  his 
premises  by  way  of  Harmony  street,  cut- 
ting off  his  enjoyment  of  the  easement  re- 
served in  the  various  conveyances  under 
which  the  parties  hold  title  to  the  respective 
lots,  and  constituting  a  permanent  nuisance. 
There  was  testimony  that  plaintiff  notified 
defendants  when  they  were  bniiding  the  walk 
not  to  obstruct  the  alley  so  as  to  render  it 
unusable  for  teams,  but  this  notice  was  dis- 
regarded and,  indeed,  defendants  deny  it  was 
given.  Shortly  after  the  sidewalk  was  laid, 
the  present  action  was  instituted  to  have  it 
removed,  or  a  driveway  constructed  across 
It  so  the  alley  can  be  used  again  by  plaintiff, 
and  a  decree  to  that  effect  was  given,  from 
which  the  present  appeal  was  prosecuted. 

Defendants  insist  they  laid  the  walk  on 
the  established  grades,  and  where  they  were 
directed  to  lay  it  by  the  city  engineer.  This 
is  no  defensa  They  have  no  right,  either 
with  or  without  the  consent  of  the  city  of- 
ficials, to  deprive  plaintiff  of  the  use  of  the 
alley  by  placing  an  insuperable  obstacle  in 
it  A  driveway  could  easily  have  been  made 
over  the  line  of  the  walk  at  the  month  of  the 
alley,  as  is  customary  under  such  circumstan- 
ces. The  act  of  defendants  was  a  "violation  of 
the  rights  of  plaintiff,  and  of  tbe  kind  which 
not  only  warrants,  bot  loudly  calls  for, 
an  abatement  by  a  mandatory  injunction. 
Downing  v.  Dinwiddle,  132  Mo.  92,  33  8.  W. 
470,  875;  Fitzpatrlck  v.  Mtk,  24  Mo.  App. 
435;  St  Louis,  etc.,  Co.  v.  Kennett's  Est, 
101  Mo.  App.  870,  74  S.  W.  474 ;  Scheurich  v. 
Light  Co.,  109  Mo.  App.  406,  84  S.  W.  1003; 
Sultzman  v.  Branbam,  128  Mo.  App.  696,  108 
S.  W.  1074. 

Much  Is  said  about  plaintiff  having  placed 
bis  bam  some  2%  feet  over  tbe  line  of  the  al- 
ley, and  It  appears  he  did  so  by  inadvertence, 
not  knowing  Just  where  the  line  was ;  but  he 
owned  the  property  Immediately.  souOi  of  the 


bam,  on  the  other  side  of  the  an«r,  and  left 
a  space  13  feet  wide  for  driving  parposes, 
Instead  of  lOVi  feet,  as  called  for  In  the 
deeda.  His  encroachment  by  mistake  affords 
no  dtfense  to  defendants,  nor  have  they  any. 
We  do  not  understand  tbe  circuit  court  ad- 
Judged  the  whole  sidewalk,  or  necessarily  any 
part  of  it  should  be  torn  np,  but  only  the 
abatement  of  the  nuisance  defendants  have 
created,  namely,  that  they  should  l^ve  tbe 
mouth  of  the  alley  open,  and  In  a  condition 
that  will  allow  plaintiff  to  drive  In  and  out 
as  easily  as  he  did  before. 
The  Judgment  la  affirmed. 

NORTONI,  J,  concura. 

REYNOLDS,  P.  J.  (dissenting).  I  am  un- 
able to  concur  in  this  opinion.  I  think  the 
Judgment  should  be  reversed,  and  the  cause 
remanded,  with  directions  to  defendant  not 
to  tear  up  the  whole  sidewalk  along  this 
lOH-foot  strip,  as  I  understand  the  Judgment 
orders,  but  merely  to  remove  the  curbing 
from  tbe  strip  and  put  In  an  Incline  from  tbe 
inner  line  of  tbe  sidewalk  to  the  level  of  bis 
lot  so  as  to  enable  plaintiff  to  drive  up  and 
across  the  walk.  That  is  all  that  I  think,  un- 
der the  facts  in  the  case  and  the  law  of  the 
case,  defendant  should  be  required  to  do. 
It  is  very  obvious  to  me,  from  a  reading  of 
the  testimony  in  the  case,  that  the  rear  of 
these  lots  is  from  4  to  6  feet  below  the  street 
grade,  and  by  the  action  of  the  trial  court, 
instead  of  requiring  the  adjoining  property 
owners  to  fill  up  the  rear  of  their  lots  to 
grade,  as  they  should  do,  it  continues  this  de- 
pression, which  must  ultimately  become  a 
nuisance.  I  see  no  right  whatever  in  the 
court  to  compel  the  defendant  to  leave  a  hole 
in  the  sidewalk  the  width  of  this  lOi^-foot 
strip  merely  to  save  the  plaintiff  from  filling 
up  the  rear  of  his  lot  to  grade.  Before  con- 
structing tbe  sidewalk  the  defendant  obtain- 
ed the  sanction  of  the  chairman  of  the  prop- 
er committee  of  tbe  council  of  tbe  city  of 
Cape  Girardeau.  He  was  given  the  grade  by 
tbe  city  engineer  of  that  city.  He  told  the 
plaintiff  what  he  was  going  to  do.  Plaintiff 
made  no  suggestions  about  the  matter. 
When  plaintiff  saw  the  contractor  in  the  act 
of  construction,  he  indulged  in  the  use  of  pro 
fane  expressions  to  the  contractor,  but  never 
entered  any  complaint  or  protest  to  the  de- 
fendants, who  were  in  their  store  within  a 
few  feet  of  the  place,  easily  accessible  to 
him.    I  think  tbe  cause  should  be  reversed. 
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VORTENBERRT  v.  STATE.  (Court  of 
Qriminal  Appeals  of  Texas.  March  10.  1909.) 
Appeal  from  Baylor  County  Court ;  B.  F.  Bow- 
man, Judge.  Tom  T.  Fortenberry  was  convict- 
ed of  crime,  and  be  appeals.  Affirmed.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Thla  conviction  was  for 
adultery ;  the  punishment  assessed  being  a  fine 
of  |100.  The  record  is  before  us  without  a 
statement  of  facts  or  bill  of  exceptions.  In  this 
condition  of  the  record,  there  is  no  qneetion  sug- 
gested for  revision  that  can  be  discussed.  The 
judgment  Is  affirmed. 

SCOTT  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Feb.  24,  1909.)  Appeal  from 
Haskell  County  Court;  Joe  Irby,  Judge.  Dick 
Scott  appeals  from  a  conviction.  Affirmed.  P. 
J.  McCord,  Asst.  Atty.  Gen.,  for  the  state. 

DAVIDSON,  P.  J.  This  record  is  before  as 
without  a  statement  of  facts  or  bills  of  excep- 
tions. None  of  the  matters  suggested  for  revi- 
sion in  the  motion  for  new  trial  can  be  consider- 
ed, in  the  absence  of  the  statement  of  facts. 
The  judgment  is  affirmed. 


Ex  parte  WILSON.  (Court  of  Criminal  Ap- 
peals, of  Texas.  March  17,  1909.  Rehearing 
Denied  April  14,  1909.)  Appeal  from  Dallas 
County  Court  at  Law;  W.  M.  Holland,  Judge. 
Habeas  corpus  by  Ed  Wilson.  From  a  jndg- 
ment  remanding  petitioner  to  custody,  he  ap- 
peals. Affirmed.  Parks  &  Scott  and  W.  E. 
Thornton,  for  appellant.  Jas.  J.  Collins  and 
Jno.  C.  Robertson,  for  City  of  Dallas.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  SUte. 

BROOKS,  J.  Appellant  was  arrested  for 
violating  an  ordinance,  entitled  "An  ordinance 
regulating  the  standing  of  move  wagons,  express 
wagons,  hacks,  and  other  vehicles  let  for  hire 
upon  the  public  streets  of  the  city  of  Dallas, 
providing  tor  a  license,  and  prescribing  a  pen- 
alty." Complaint  was  filed  against  appellant, 
charging  that  he  unlawfully  used  and  occupied 
a  portion  of  a  public  street  as  a  public  stand 
within  certain  bounds,  namely,  Akard  street,  be- 
tween Commerce  street  and  Main  street,  be- 
tween the  hours  of  8  o'clock  a.  m.  and  7  o'clock 


?. 


m.,  by  having  and  keeping  thereon  a  vehicle 
or  hire,  to  wit,  a  public  hack  and  vehicle,  and 
further  charged  him  with  having  used  said  por- 
tion of  said  street  for  said  purpose  and  appropri- 
at4d  the  same,  etc.  Appellant  sued  out  a  writ 
of  habeas  corpus  before  the  honorable  county 
court  of  Dallas  county,  and  upon  hearing  of  said 
writ  of  habeas  corpus  before  the  county  court 
he  was  remanded  to  custody,  from  whidi  judg- 
ment he  appeals  to  this  court  This  case  in 
all  of  its  bearings  is  an  exact  counterpart  of  the 
case  that  was  decided  by  Uie  Court  of  Civil  Ap- 
peals of  this  state  in  the  opinion  rendered  in 
the  case  of  Kissinger  et  al.  v.  Hay  et  al..  113  S. 
W.  1005.  There,  in  a  verv  exhaustive,  accurate, 
and  proper  decision  of  all  of  the  questions  here 
raised,  the  court  held  against  all  of  appellant's 
contentions.  We  adopt  said  decision  as  the 
opinion  of  this  court  on  the  questions  herein 
raised,  and  appellant  is  therefore  remanded  to 
the  custody  of  the  officer.  The  judgment  is  in 
all  things  affirmed. 


HATWORTH  v.  WILLIAMS  et  al.  (Court 
of  Civil  Appeals  of  Texas.  June  27.  1908.  On 
Rehearing,  April  3,  1909.)    Appeal  from  District 


Court,  Cooks  County;  Clem  B.  Potter,  Jadge.. 
Action  by  J.  E.  Haywortb,  tempore^  adminis- 
trator of  the  estate  of  Thomas  Jefferson,  de- 
ceased, against  Margreth  Williams  and  another. 
From  a  judgment  for  defendant  Vniliams,  plain- 
tiff appeals.  Reversed  and  remanded  for  fur- 
ther proceedings,  in  accordance  with  opinion  of 
Supreme  Court  (116  S.  W.  43)  on  certified  ques- 
tions. Stuart  &  Bell,  for  appellant  Potter  Se 
Culp  and  Green  &  Blanton,  for  appellees. 

PRESLER,  J.  This  suit  was  brought  in  the 
district  court  of  Cooke  county  on  September  9, 
190S,  by  Thomas  Jefferson,  as  plaintiff,  in  form 
of  trespass  to  try  title  against  Margreth  Wil- 
liams, hereinafter  styled  appellee,  to  recover 
169s/|  acres  of  land  in  the  said  county,  con- 
veyed to  Thomas  Jefferson  by  N.  W.  Wheeler 
on  April  10,  1880.  On  October  30.  1907,  ap- 
pellant was  allowed  to  make  himself  a  party- 
plaintiff  and  to  prosecute  the  suit  as  temporary 
administrator  of  the  estate  of  Homas  Jefferson, 
deceased;  Thomas  Jefferson  having  died,  and 
appellant  having  been  lawfully  appointed  tem- 
porary administrator  of  his  estate,  and  as  such 
tem{>or^ry  administrator  authorized  and  em- 
powered to  prosecute  this  suit  for  the  estate 
of  said  Thomas  Jefferson.  On  October  30,  1907, 
appellant  filed  his  first  amended  original  petition 
in  trespass  to  try  title  and  to  recover  said  land 
and  rent  thereon  at  the  rate  of  (300  per  year 
fiOm  January  1,  1905.  Appellee  filed  a  plea  of 
not  guilty  on  November  4,  1907,  and  on  the 
same  date  Mrs.  Nettie  Maloy  entered  her  ap- 
pearance in  said  suit,  claiming  an  Interest  in 
said  land,  and  asking  that  she  be  allowed  ta 
make  herself  a  party  defendant  On  the  same 
date  appellant  filed  his  supplemental  petition 
and  answer  to  the  answer  of  Mrs.  Nettie  Maloy, 
claiming  same  relief  against  Mrs.  Maloy  as  ask- 
ed for  against  appellee.  The  trial  commenced 
on  the  4th  day  of  November,  1907,  and  on  No- 
vember 6,  1907,  appellee  filed  a  plea  in  a  trial 
amendment  claimmg  title  to  the  land  in  con- 
troversy under  the  10-year  statute  of  limitation. 
On  the  same  date  appellant  filed  his  trial 
amendment  and  supplemental  petition  in  re- 
sponse to  said  plea  in  limitation,  claiming  that 
said  plea  was  insufficient  because  any  limita- 
tion claimed  by  appellee  Margreth  Williams 
was  claimed  by  her  as  the  wife  of  Thomas  Jef- 
ferson, and  that  the  law  does  not  allow  such  • 
claim,  and  that  her  possession  held  and  claim- 
ed as  wife  of  Thomas  Jefferson  wss  insufficient 
to  sustain  said  plea.  The  case  was  submitted 
to  the  jury  on  special  issues  on  November  6* 
1907,  and  on  the  same  date  the  jury  returned  • 
verdict  on  said  issues,  upon  which  the  court 
rendered  judgment  in  favor  of  appellee,  on  the 
ground  that  her  plea  of  limitation  of  10  jreais 
had  been  sustained  by  the  finding  of  the  jury, 
and  entered  judgment  in  her  favor  against  ap- 

Jiellant  and  Mrs.  Nettie  Maloy,  from  which 
udgment  appellant  has  duly  appealed  to  this 
court,  and  here  assigns  error  and  seeks  re- 
vision of  said  judgment 

Appellant  by  various  assignments  of  error  pre- 
sent) two  questions  as  decisive  of  this  appeal. 
£4rst,  appellant  contends  that  as  the  defendant 
MargreUi  Williams  claimed  to  be  the  wife  of 
Thomas  Jefferson  at  the  time  Homes  Jeffer- 
son bought  the  land  in  controversy,  and  at  alt 
times  since  Thomas  Jefferson  bought  said  land, 
and  whatever  claim  she  has  asserted  to  the 
land  in  oontrovetsy  has  been  asserted  as  the 
wife  of  Thomas  Jefferson,  and  that  as  she  en- 
tered on  said  land  as  the  wife  of  Thomas  Jef- 
ferson, the  answer  of  the  jury  to  question  No. 
5,  that  said  defendant  has  had  peaceable  and 
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adverse  possession  of  the  land  sued  for  for 
more  than  10  years  prior  to  the  institution  of 
this  suit,  cultivatiiig,  using,  and  enjoying  the 
same  to  the  exclusion  of  Tiiomas  Jefferson,  is 
contrary  to  the  undisputed  evidence  and  to 
the  law,  and  that  Judgment  should  be  rendered 
in  favor  of  appellant  for  the  land  in  controversy 
under  the  other  findings  of  fact  of  the  jury. 
Appellant's  other  material  contention  is  that 
the  court  erred  in  instructing  the  jury  in  ef- 
fect that  the  burden  of  proof  on  the  issue  of 
limitation  was  on  appellant.  It  appears  from 
the  evidence  in  this  case  that  Thomas  Jefferson 
in  1859  abandoned  his  wife,  to  whom  be  had 
been  previously  married,  and  with  whom  he 
was  living  at  that  time  in  the  state  of  Penn- 
sylvania, and  entered  into  the  pretended  and 
fraudulent  marriage  with  the  appellee  Margreth 
Williams,  and  from  said  year  and  from  the  time 
of  said  pretended  marriage  lived  with  appellee 
as  his  wife,  residing  first  in  St.  Louis,  after- 
wards for  12  or  15  years  in  Iowa,  and  later  in 
New  Orleans;  that  at  the  time  of  contracting 
said  pretended  marriage  appellee  bad  been  work- 
ing for  the  family  of  said  Thomas  Jefferson, 
and  was  a  comparatively  ignorant  country  girl 
of  about  20  years  of  age ;  that  in  the  year  1880 
the  said  Thomas  Jefferson  bought  the  land  in 
controversy  in  Cooke  county,  Tex.,  and  placed 
appellee  and  the  children  of  himself  and  appel- 
lee thereon ;  that  during  the  time  referred  to, 
from  1859  to  1880,  and  during  their  residence 
at  the  various  places  before  named,  appellee 
had  discharged  to  said  Thomas  Jefferson  the 
relation  of  wife,  and  that  what  property  be  'was 
possessed  of  in  1880  was  property  acquired  by 
their  joint  effort,  to  which  she  had  contributed, 
not  only  in  the  way  that  a  wife  ordinarily  does 
in  building  up  a  community  estate,  but  did 
work,  such  as  doing  sewing  for  the  public,  and 
materially  contributed  to  the  support  of  their 
children  and  to  the  creation  of  the  joint  prop- 
erty belonging  to  them  held  by  Thomas  Jeffer- 
son. The  jury  found  that  Thomas  Jefferson 
and  appellee  were  married,  but  that  appellee 
did  not  in  good  faith  believe  she  was  the  lawful 
wife  of  Thomas  Jefferson,  having  also  found 
that  the  testimony  showed  that  Sarah  Jefferson 
was  still  living  at  the  time  of  the  alleged  vatLT- 
riage  between  Thomas  Jefferson  and  appellee, 
and  that  the  marriage  between  her  and  Thomas 
Jefferson  had  never  been  dissolved  by  divorce 
or  otherwise.  It  is  shown,  however,  by  the 
evidence,  that  from  1859  until  the  filing  of  this 
suit  on  the  9th  day  of  September,  1906,  Thom- 
as Jefferson,  in  all  the  various  places  that  he 
had  lived  with  appellee  and  their  children,  had 
held  them  out  to  be  his  wife  and  children,  and 
had  never  anywhere  disclaimed  that  such  was 
the  case.  After  placing  appellee  and  her  chil- 
dren on  the  land  in  controversy  in  1880,  Thomas 
Jefferson,  after  remaining  with  appellee  a  short 
while,  went  back  to  New  Orleans,  and  for  sev- 
eral years  thereafter  was  only  occasionally  on 
the  farm  in  Oooke  county  for  short  periods  of 
time.  For  more  than  10  years  prior  to  the 
filing  of  this  suit  he  had  only  been  on  the  place 
in  <>>oke  county  once,  and  then  remained  only 
about  half  an  hour.  It  appears  from  the  evi- 
dence that  from  about  the  time  appellee  and 
her  children  were  placed  on  the  farm  she  and 
the  children  largely  provided  for  and  took  care 
of  themselves,  entirely  so  for  the  last  10  years, 
without  aid  or  assistance  from  Thomas  Jef- 
ferson. A  majority  of  this  court  are  unable  to 
agree  with  the  contention  of  appellant  that  the 
Jury  is  not  sustained  by  the  evidence  in  finding 
for  appellee  on  her  plea  of  title  to  the  propertv 
in  controversy  under  the  10-year  statute  of  limi- 
tation. It  shonld  be  borne  in  mind  that  the 
findings  of  the  jury  in  reply  to  special  issues 
submitted  to  them  conclusively  establish  that 
appellee  was  not  the  legal  wife  of  Thomas  Jef- 
ferson, and  that  the  doctrine  laid  down  in  the 
case  of  Cervantes  v.  Cervantes  (Tex.  Civ.  App.) 
76  S.  W.  790,  cannot  apply  in  this  case,    liie 


question  of  limitation  herein  must  necessarily 
be  considered  with  reference  to  the  findings  of 
the  jury  on  the  question  of  marriage,  and  but 
for  tiie  marriage  of  the  parties  in  the  Cervantes 
Case  there  is  no  doubt  but  the  holding  would 
have  been  in  favor  of  the  claim  of  the  wife 
under  her  plea  of  limitation.  The  conclusion 
reached  in  that  case  was  impelled  by  oar  laws 
in  reference  to  husband  and  wife,  making  the 
property  acquired  by  either  after  marriage  (with 
certain  exceptions)  the  property  of  both  the  hus- 
band and  wife,  however  it  may  have  been  ac- 
quired. When  the  wife  acquires  land  by  limi- 
tation, the  husband  acquires  the  same  title.  If 
the  wife  should  acquire  the  land  of  another  by 
limitation,  it  would  be  the  land  of  the  com- 
munity estate,  thongh  the  husband  may  have 
never  entered  on  or  set  up  any  claim  to  it. 
We  have  no  such  trouble  in  this  case.  There 
was  no  legal  marriage,  and  consequently  no 
relation  of  husband  and  wife,  and  there  is  no 
reason  in  law  why  the  appellee  could  not  ac- 
quire the  land  by  limitation  against  Thomas 
Jefferson,  the  same  as  she  could  against  any  one 
else,  if  she  held  it  a  sufficient  length  of  time 
adversely  to  him. 

But  it  is  contended  by  appellant  that  appel- 
lee's having  based  her  right  to  claim  the  land 
upon  the  fact  that  she  was  married  to  Thomas 
Jefferson  shows  that  her  claim  must  neces- 
sarily have  been  subordinate  to  the  title  of 
Thomas  Jefferson.  We  do  not  think  this  con- 
tention sound.  If  she  denied  Thomas  Jeffer- 
son's right  to  the  land,  and  claimed  it  as  her 
own,  and  used  it  and  occupied  it  as  such,  it 
does  not  make  any  difference  whether  she  claim- 
ed it  as  pre-emptor,  as  a  purchaser,  as  an  heir, 
or  as  a  wife.  The  question  is  not  what  char- 
acter of  title  she  asserted.  She  must  have  as- 
serted some  title.  But  the  question  is.  Did  she 
hold  the  possession  hostile  to  Thomas  Jeffer- 
son? A  party  who  goes  on  land,  thinking  it 
public  domain,  intending  to  acquire  the  title  by 
pre-emption  or  purchase  from  the  state,  if  he  oc- 
cupies it  long  enough,  can  hold  it  by  limitation 
against  the  real  owner,  though  the  land  turned 
out  to  be  not  vacant.  In  such  case  the  occu- 
pant has  made  a  mistake  in  the  right  by  which 
he  claims  the  land :  but  there  is  no  doubt  al>ont 
his  claiming  it  and  asserting  a  title  or  right  in 
himself  to  the  land,  and  such  right  will  be  pro- 
tected by  limitation,  notwithstanding  his  mis- 
take. See  Price  v.  Bardley,  34  Tex.  Civ.  App. 
60,  77  S.  W.  416;  Village  Mills  Co.  v.  Man- 
ley,  42  Tex.  Civ.  App.  420,  94  S.  W.  102.  In 
this  case  the  appellee  thought,  or  claimed  to 
think,  that  she  was  the  lawful  wife  of  Thomas 
Jefferson ;  but  she  held  possession  of  the  land 
against  him,  denied  his  rl^ht  to  sell  it,  and  de- 
nied his  right  to  occupy  it  with  her.  Not  be- 
ing the  wife  of  Thomas  Jefferson,  she  had  no 
rights  growing  out  of  that  relation ;  but  as  she 
actually  occupied  the  land,  actually  claiming  it 
as  hers,  the  statute  runs  in  her  favor.  Thomas 
Jefferson  was  advised  of  the  appellee's  adverse 
claim  as  far  back  as  in  1884,  when  he  filed  a 
divorce  suit  and  therein  conceded  her  right 
and  ownership  of  one-half  of  the  land,  and  asked 
that  it  be  set  apart  to  her,  but  denied  such  right 
and  ownership  to  the  whole  of  the  land  in  con- 
troversy. It  thus  appears  that  under  the  formal 
admissions  of  appellant's  decedent  thus  made 
there  could  be  no  question  about  appellee's  right 
to  hold  one-half  of  it  by  limitation,  and  we  con- 
clude that  the  evidence  warranted  the  jury  in 
holding  that  she  was  entitled  to  the  whole  of 
it.  Thomas  Jefferson  testified:  "In  1880  she 
made  things  so  uncomfortable  for  me  Qiat  I  sent 
her  to  Texas  with  her  children,  and  placed  them 
on  the  farm,  and  told  them  to  support  them- 
selves. *  *  *  I  made  several  demands  on 
her  (meaning  appellee)  to  sell  it  (meaning  the 
hom^,  but  she  claimed  it  as  a  homestead." 
Thomas  Jefferson  further  testified:  "The  de- 
fendant began  occupying  the  land  in  controversy 
as  a  home  in  1880,  and  up  to  the  present  time." 
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This  witness  fnrtber  testified:  "H.  piesmne  all 
tbe  time  I  liyed  on  the  land  anregates  about 
3  yeaiB."  The  appellee  testified  07  deposition: 
"I  claim  interest  in  the  place  I  am  now  oc- 
«upyinK  because  I  am  the  wife  of  Thomas  Jef- 
feison.  I  do  not  claim  that  Thomas  Jefferson 
gaTe  me  the  place.  I  claim  that  I  am  married 
to  Thomas  JefFeison,  and  that  I  am  entitled 
to  the  place  because  I  am  his  wife.  I  claim 
the  place  against  Thomas  Jefferson  and  erery- 
body  else,  because  I  am  his  wife.  I  have  tall 
possession  of  the  same,  and  have  been  usine 
and  occupying  the  same  for  more  than  20  years. 
She  also  testified  that  she  had  not  seen  Thomas 
Jefferson  for  more  than  10  years,  until  S  or  4 
months  before  this  suit  was  instituted,  when  he 
-came  to  the  place  and  stayed  about  a  half 
hour.  She  also  testified  that  since  he  went 
«way  they  had  built  a  bam  on  the  place  and  al- 
so put  it  all  under  good  fence,  and  that  her  son. 
Will  Jefferson,  furnished  the  money,  and  that 
she  took  part  of  the  rent  money  and  built  the 
fence,  and  that  she  paid  the  taxes  on  the  land 
all  but  one  time,  and  that  was  the  first  time 
after  the  place  was  bought,  that  she  paid  the 
taxes  ever  since,  and  that  the  land  was  render- 
ed for  taxes  in  her  name.  Will  Jefferson,  son 
of  Thomas  Jefferson  and  appellee,  testified  that 
his  father  left  Texas  in  1889  or  1890,  and 
that  be  bad  lived  in  New  Orleans  ever  since  he 
left ;  that  he  died  on  tbe  10th  of  February,  1907. 
Associate  Justice  SPBESR  expresses  no  opin- 
ion on  the  facts,  in  view  of  the  reversal  of 
the  judgment  for  the  error  in  the  charge.  We 
are  all  of  the  opinion,  however,  that  Qie  bur- 
den of  proof  was  on  tbe  appellee  to  sustain  her 
plea  of  limitation  and  that  the  court  should 
nave  so  Instmcted  the  jury,  and  that  in  the 
absence  of  such  instmction  the  ninth  para- 
graph of  the  court's  charge,  to  wit :  "Tbe  bar- 
den  of  proof  is  on  the  plaintiff  to  prove  his  con- 
tentions by  a  preponderance  of  the  evidence,  by 
which  is  meant  the  greater  degree  and  weight  of 
credible  evidence;  and  unless  he  has  done  so 
yon  will  make  an  answer  in  favor  of  the  defend- 
ant's contention"— had  the  effect  to  place  the 
burden  of  proof  on  the  issue  of  limitation  on 
appellant,  and  was  such  error  as  requires  that 
this  case  be  reversed  and  remanded.  We  are 
aastained  In  this  conclusion  by  an  unbroken 
Una  of  decisions  in  this  state,  following  an  opin- 
ion by  Chief  Justice  Wheeler,  to  the  effect  that 
the  harden  of  proof  is  on  tbe  party  who  relies  on 
tbe  defense  of  limitation,  in  Uie  case  of  Smith  v. 
Power,  23  Tex.  80.  See,  also,  Beall  v.  Bvans,  1 
Tex.  Civ.  App.  443,  20  S.  W.  945 ;  Cunningham  v. 
Frandtzen,  26  Tex.  39 ;  Clark  v.  Hills,  67  Tex. 
149,  2  S.  W.  356;  1  Gyc.  p.  1134.  In  view  of 
another  trial  of  tlie  case  we  feel  it  incumbent 
upon  us  to  pass  upon  the  two  cross-assignments 
of  error  filed  by  appellees,  and  are  of  opinion 
that  the  court  erred  in  excluding  tbe  evidence 
of  the  defendant  Mrs.  Nettie  Maloy  on  the  is- 
sue of  her  homestead  interest  in  the  property  in 
controversy,  and  upon  another  trial  of  the  case 
4he  evidence  excluded  should  be  admitted,  as  we 


are  inclined  to  the  opinion  that,  In  the  event 
appellant  should  recover  Uie  whole  of  the  land, 
the  defendant  Mrs.  Maloy  would  have  a  ri^ht 
to  the  homestead  use  of  the  property,  notwitb- 
standiiur  it  appears  from  the  record  that  the 
said  Mn.  Nettie  Malo^  was  the  illegitimate 
daughter  of  Thomas  Jefferson  and  appellee.  In 
any  event  we  are  of  the  opinion  that  the  evi- 
dence excluded  should  have  been  admitted,  and 
the  issue  with  reference  to  the  homestead  char- 
acter of  tbe  property  under  proper  instructions 
from  the  court  should  have  been  submitted  to 
the  jury.  We  are  further  inclined  to  the  opin- 
ion that  u^n  another  trial  of  the  case  tbe  jury 
should  be  instructed  in  sulwtance  thaL  If  they 
should  find  from  tbe  evidence  against  the  appel- 
lee's plea  of  title  by  limitation,  they  should 
then  determine  the  further  issue  as  to  whether 
i  or  not,  upon  the  evidence,  the  property  was  ac- 
i  quired  by  money  accumulated  and  earned  by 
the  joint  efforts  of  api>ellee  Margreth  Williams 
and  Thomas  Jefferson,  and  that,  if  the  jury  find 
from  the  evidence  that  the  acquisition  .of  tbe 
property  in  controversy  was  the  result  of  the 
joint  effort  of  said  appellee  and  Thomas  Jeffer- 
son, the  court  should  then  and  in  that  event 
render  judgment  vesting  title  to  half  of  tbe 
property  in  controversy  in  appellant  and  appel- 
lee respectively.  As  hereinbefore  indicated,  we 
are  of  the  opinion  that  the  case  should  l>e  here 
reversed  and  remanded  for  a  new  trial,  which 
ia  accordingly  done. 

On  Rehearing. 
PER  CURIAM.     Remanded  for  further  pro- 
ceedings, in  accordance  with  opinion  of  Supreme 
Court  (116  S.  W.  43)  on  certified  questions. 

SPEER  y.  AliLBN.  (Court  of  Civil  Appeals 
of  Texas.  Feb.  27,  1909.  Rehearing  Denied 
March  20,  1909.)  Appeal  from  Johnson  Coun- 
ty Court;  F.  E>.  Adams,  Judge.  Action  by  R. 
M.  Speer  against  Eva  Allen.  Judgment  for 
defendant,  and  plaintiff  appeals.  Afflrmed.  A. 
S.  Bledsoe  and  N.  P.  Brown,  for  appellant. 
Davis  &  Davis  and  R.  S.  Phillips,  for  appellee. 

RAINET,  C.  J.  Appellant  brought  suit  to 
recover  on  a  note  and  account  against  appellee 
for  goods  sold  and  delivered,  and  to  foreclose  a 
mortgage,  and  sued  out  a  writ  of  sequestaation, 
and  seized  the  goods  covered  by  the  mortgage. 
Appellee  answered  by  exceptions  and  motion  to 

?uash,  general  denial,  and  plea  in  reconvention 
or  actual  and  exemplary  damages  for  the 
wrongful  and  malicious  suing  out  01  the  seques- 
tration, etc  A  trial  before  the  court  without  a 
jury  resulted  in  a  judgment  over  against  the 
appellant  for  the  sum  of  $187.65.  The  trial 
court  filed  his  conclusions  of  fact  and  law,  in 
which  we  find  no  error,  and  the  same  are  adopt- 
ed as  the  findings  of  this  court.  The  appellant's 
assignments  of  error  relate  to  errors  in  said  find- 
ings ;  but  we  are  of  the  opinion  that  said  find- 
ings are  fully  justified  by  the  evidenoeb  The 
judgment  is  amrmdd. 
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ABANDONMENT. 

Of  homeatead,  see  Homeatead,  |{  162,  18L 

ABATEMENT. 

Pleas  in  abatement,  see  Pleading,  |  107. 

ABATEMENT  AND  REVIVAL 

Judgment  ag  bar  to  another  action,  aee  Judg- 
ment, {|  554,  604. 

Pleas  in  abatement,  see  Pleading,  |  107. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Ezecntors  and  Administrators, 
fi  431^44. 

H.  ANOTHEB  ACTION  FEllSnfO. 

{  9.  PendencT  of  prior  proceeding  in  behalf 
of  commonwealth  to  have  omitted  property 
listed  for  taxation  held  ground  for  abatement 
of  second  proceeding. — Commonwealth  t.  Unit- 
ed States  Trust  Co.  (Ky.)  314. 

{  14.  Plaintiff  may  not,  in  opposition  to  plea 
of  abatement,  claim  the  statement  in  the  first 
proceeding  was  bad  on  demurrer. — Common- 
wealth T.  United  States  Trust  Co.  (Ky.)  314. 

V.  DEATH  OF  PABTT  AIO)  REVIVAI. 
OF  AOTIOir. 

(A)  ABATISMENT  OR  SURVIVAL  OV  AC- 

TION. 

(  61.  Under  CIt.  Code  Prac.  {  432,  a  suit 
to  settle  an  estate  held  not  to  abate  as  to  oth- 
er claimants  by  the  death  of  the  creditor  briug- 
ing  the  suit— Duff  v.  Combs  (Ky.)  250;  Combs 
T.  Duff,  Id. 

(B)  CONTINUANCE  OR  REVIVAL  OP  AC- 

TION. 

I  72.  The  interest  of  a  creditor  suing  to  set- 
tle an  estate  devolves  upon  his  personal  rep- 
resentative at  his  death. — Duff  v.  Combs  (Ky.) 
259;   Combs  v.  Duff,  Id. 

i  72.  There  may  be  snfScient  parties,  though 
revivor  as  to  one  party  is  barred. — ^Dnfl  y. 
Combs  (Ky.)  259;   Combs  v.  Duff,  Id. 

ABETTORS. 

Criminal  responsibility,  see  Criminal  Law,  If 
69,  75. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  R«e  Appeal 
and  Error,  |  581. 

ABSTRACTS  OF  TITLE. 

See  Vendor  and  Pnrcbaaer,  |  140. 

ABUTTING  OWNERS. 

Assessments  for  expense*  of  public  improve- 
ments, see  Monicipal  Corporations,  H  407, 
513. 


Compensation  for  taking  of  or  injni7  to  landi 
or  easements  for  public  use,  see  Eminent  Do- 
main, {{  156,  307. 

Rights  in  streets  in  cities,  see  Municipal  Corpo- 
rations,  |  658. 

ACCEPTANCE 

Of  dedication,  see  Dedication,  {  ST. 

Of  goods  sold  in  general,  see  Sales,  |  168. 

ACCESSION. 

Annexation  of  personal   to  real  property,  aee 

Improvements. 
Increase  of  cattle  given  to  married  woman  as 

community  property,  see  Husband  and  Wife, 

ACCESSORIES. 

As  accomplices  within  laws  relating  to  rules  of 
evidence,  see  Criminal  Law,J  607. 

Criminal  responsibility,  sfe  (Criminal  Law,  |{ 
59,  75. 

ACCIDENT. 

(Tanse  of  death,  see  Death,  {{  7-31. 

Cause  of  personal  injuries,  see  Negligence,  {|  2, 

ACCOMPLICES. 

Criminal  responsibility,  see  Criminal  Law,  H 

59,  75. 
Instructions  as  to  corroboration  of,  see  Crim- 

inal  Law,  {  780. 
Testimony  of,  see  Criminal  Law,  f  507. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;    Payment. 
Ag  an  affirmative  defense  in  general,  see  Plead- 
ing, i  70. 

ACCOUNT. 

See  Account  Stated. 

Accounting  by  assignee  for  benefit  of  creditors, 

see  Assignments  for  Benefit  of  Creditor!,  11 

385-395. 

ACCOUNT  STATED. 

8  1.  Circumstances  held  not  to  make  a  bank 
account  an  account  stated,  so  as  to  preclude  the 
depositor  from  suing  to  recover  the  amount  of 
checks  paid  on  forged  indorsements. — Lieber  v. 
Fourth  Nat  Bank  (Mo.  App.)  672. 

ACCRUAL. 

Of  right  of  action,  see  Limitation  of  Aettons,  | 
55. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  Criminal  Law,  U  406-410;  Evidence,  U 
208-265. 

Operation  and  effect  of  admissions  as  ground  of 
estoppel,  see  Estoppel,  {{  91,  94. 
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n.  TAKiiro  Ain>  gektifioate. 

i  25.  Since  the  statute  requires  the  officer 
taking  the  acknowledgment  of  a  married  wo- 
man to  explain  the  instrument  to  her  priWIy, 
a  failure  to  do  ao  renders  the  instrument  void, 
though  she  in  fact  fully  understood  it.— String- 
fellow  T.  Braselton  (Tex.  Civ.  App.)  201. 

ACTION. 

Abatement,  see  Abatement  and  ReTiTal. 

Accrual,  see  Limitation  of  Actions,  i  56. 

Assignments  of  rights  of  action,  see  Assign- 
ments, i  24. 

Bar  by  former  adjudication,  see  Judgment,  || 
554,  604. 

Jurisdiction  of  courts,  see  Courts. 

liBches,  see  Equity,  f  87. 

Limitation  by  statute,  see  Limitation  of  Actions. 

Malicious    actiods,    see   Malicious    Prosecution. 

Pendency  of  action,  see  Abatement  and  Revival, 
11  9.  14. 

Restraining  action  at  law,  see  Injunction,  {  26. 

Survival,  see  Abatement  and  Revival,  {  61. 

Actiont  hettoeen  partiet  in  particvlar  reUttiom. 
See  Master  and  Servant,  {{  262-296. 

Action*    by    or    against    particular    claiiei    of 
pertont. 

See  Adjoining  Landowners,  {  7;  Banks  and 
Banking,  |  226;  Brokers,  {  84;  Carriers,  §| 
40-180,  213-230,  246-384;  Corporations,  I 
507;  Executors  and  Administrators,  f|  431- 
444 ;  Infants,  ff  111,  115 ;  Master  and  Serv- 
ant, I  332 ;  Partnership,  §  218 ;  Principal  and 
Agent,  ii  183-194;  States,  §  205;  Street 
Railroads,  {f  114,  117;  United  States  Mar- 
shals, i  34. 

Assignees,  see  Assignments,  i  131. 

Bankrupt,  see  Bankruptcy,  |  390. 

Corporate  officers,  see  CorporationSjSI  335,  840. 

Stockholders,  see  Corporations,  S|  228-268. 

Trustees,  see  Trusts,  |  377. 

Action*  relating  to  particular  tpeoie*  of  prop- 
erty or  ettatet. 

Adjoining  property,  see  Adjoining  Landowners, 
i  7. 

Particular  ctuuet  or  ground*  of  action. 

See  Account  Stated;  Assault  and  Battery,  { 
85 ;   Bills  and  Notes,  {(  462-538 ;   Conspiracy, 

I  J.8 J   Death,  {§  7-104 ;    False  Imprisonment, 

II  22-35 ;  Forcible  Entry  end  Detainer,  §|  9, 
29 ;  Fraud,  {{  37-66 ;  Insurance,  S§  618-668 ; 
Libel  and  Slander,  {§  85-123 ;  Malicious  Pros- 
ecution, §{  67,  71 ;  Money  Lent ;  Negligence, 
SI  119-138;  Taxation,  II  573^,  593;  TorU; 
Trespass ;  Trover  and  Conversion,  |§  13-40. 

Attachment  l>ond,  see  Attachment,  S  349. 

Breach  of  contract,  see  Contracts,  |  350 ;  Sales, 
If  357,  864,  413,  418;  Vendor  and  Purchaser, 
si  330,  331,  350. 

Breach  of  covenant,  see  Covenants,  |§  121,  132. 

Breach  of  warranty,  see  Sales,  §S  439-446. 

Compensation  of  broker,  see  Brokers,  |  84. 

Constable's  bond,  see  Sheriffs  and  Constables,  | 
168. 

County  treasurer's  bond,  see  Counties,  |  101. 

Damages  caused  by  failure  of  railroad  to  con- 
struct drain,  see  Railroads,  |  114. 

Damages  to  grazing  lands  by  animals,  see  Ani- 
mals, I  100. 

Failure  of  delivery  of  telegram,  see  Telegraphs 
and  Telephones,  If  66-73. 

Failure  to  deliver  shipment,  see  Carriers,  |  94. 

For  loss  of  or  injury  to  shipment  of  live  stock, 
see  Carriers,  {§  227-230. 

Injuries  caused  by  operation  of  railroad,  see 
Railroads,  {|  282,  348-350,  396-^01. 

Injuries  from  blasting  on  adjoining  land,  see 
Adjoining  Landowners,  {  7. 


Injuries  from  defective  bridge,  see  Bridges,  I  46. 

Injuries  from  electricity,  see  Electricity,  {  19. 

Injuries  from  operation  of  street  railroads,  see 
Street  Railroads,  {{  114-117. 

Injuries  to  animals  on  or  near  railroad  trades, 
see  Railroads,  ff  435-443. 

Injuries  to  passenger,  see  Carriers,  ||  316-321. 

Injuries  to  servant,  see  Master  and  Servant,  f| 
263-296. 

Loss  of  or  injni7  to  shipment,  see  Carriers,  i 
131. 

Obstruction  of  surface  waters,  see  Waters  and 
Water  Courses,  i  125. 

Price  of  land,  see  Vendor  and  Purchaser,  {{ 
308-316. 

Protection  of  easement,  see  Easements,  |  61. 

Recovery  of  land  sold  by  vendor,  see  Vendor 
and  Purchaser,  ||  257-276. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  |  334. 

Recovery  of  tax  paid,  see  Taxation,  f  543. 

Rent,  see  Landlord  and  Tenant.  {  233. 

Slander  of  title,  see  Libel  and  Slander,  |  139. 

Subscription  to  corporate  stock,  see  Corpora- 
tions, I  90. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  Ehninent  Do- 
main, S  307. 

Particular  forme  of  action. 

See  Ejectment;  Trespass,  {{  20,  44;  Trespass 
to  Try  Title;    Trover  and  Conversion. 


Particular    forme    of  tpecial   relief. 

See  Divorce;  Injunction;  Performance;  Quiet- 
ing Title. 

Alimony,  see  Divorce,  ||  222,  249. 

Cancellation  of  written  instrument,  see  Cancel- 
lation of  Instruments. 

Confirmation  of  tax  title,  see  Taxation,  |  810. 

Construction  of  will,  see  Wills,  {  699. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title. 

Enforcement  of  vendor's  lien,  see  Vendor  and 
Purchaser,  ||  269-276. 

Establishment  and  enforcement  of  right  of 
homestead,  see  Homestead,  |  196. 

Establishment  and  enforcement  of  trust,  see 
Trusts,  I  377. 

Establishment  of  boundaries,  see  Boundaries,  8S 
35—48. 

Establishment  of  will,  see  Wills,  ||  324,  386. 

Foreclosure  of  mortgage,  see  Mortgages,  I  534. 

Reformation  of  written  instrument,  see  Reform 
mation  of  Instruments. 

Removal  of  cloud  on  title,  see  Quieting  Title. 

Setting  aside  municipal  assessments,  see  Munic- 
ipal Corporations,  |  513. 

Setting  aside  will,  see  Wills,  {|  324,  386. 

Trial  of  tax  title,  see  Taxation,  {  810. 

Particular  prooeedinge  in  actiont. 

See  Appearance:.  Continuance;  Costs;  Dam- 
ages; Depositions;  Dismissal  and  Nonsuit; 
Evidence;  Execution;  Judgment;  Jury;  Par- 
ties; Pleading;  Process;  Reference;  Trial; 
Venue. 

Default,  see  Judgment,  H  107-146. 

Notice  of  action,  see  Process,  H  85-109. 

Revival,  see  Abatement  and  Revival,  |  72. 

Particular  remediee  in  or  incident  to  actiont. 

See  Attachment;  Garnishment;  Injunction; 
Receivers;    Set-OS  and  Counterclaim. 

Proceedingt  in  eaerdte  of  tpecial  or  limited 
juritdioiiont. 

Courts  of  limited  jurisdiction   in  general,  see 

Courts,  I  170. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  justices'  courts,  see   Justices  of  the 

Peace,  |  106. 
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Bevieie  of  proeeedtMft. 
See  Appeal  and  Error;    Aadlta  Querela;   Cer^ 
tiorari;    Bxceptions,   Bill  of;    Jadgment,   {S 
336,  886;  Justices  of  the  Peace,  {  162;   New 
Tria). 

n.  NATITEUE!    AND    FORK. 

I  2S.  An  action  to  recover  land  at  law  is 
turned  into  a  suit  in  equity  by  the  pleading  of 
equitable  matter  in  the  answer,  entitling  de- 
fendants to  affirmative  equitable  relief. — Hub- 
bard T.  Slavens  (Mo.)  1104 ;  Waters  r.  Hubbard 
(Mo.)  1112;  Hall  y.  Same,  Id.;  Deroe  ▼.  Same, 

S  27.  An  action  against  a  carrier  for  negU- 
cent  delay  in  transporting  live  stock  held  to  be 
in  tort  for  defendant's  violation  of  Its  common- 
law  duty.— Brown  t.  St.  Louis  ft  S.  F.  By.  Co. 
(Mo.  App.)  112. 

S  27.  A  shipper  may  sue  the  carrier  either 
In  tort  or  on  the  contract  of  carriage. — Libby  t. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  659. 

m.  JOHTDER,   SPriTTTNO,   CONSOXJ- 
DATIOir,  Ain>  SEVXBAHCE. 

Waiver  of  misjoinder,  see  Pleading,  |  406. 

S  GO.  Strictly  speaking,  misjoinder  of  par- 
ties plaintiff  is  not  "multifariousness."— Brei- 
meyer  t.  Star  Bottling  Co.  (Mo.  App.)  119. 

ACTION  ON  THE  CASL 

Sea  Trespass,  K  20,  44. 

ADJOINING  LANDOWNERS. 

See  Boundaries;    Fences. 

17.  A  petition  for  damages  caused  by  ex- 
cavating for  a  building  held  to  warrant  the 
reception  of  testimony  as  to  blasting  below  a 
depth  to  which  the  petition  charged  the  excava- 
tion was  made  and  submission  of  the  ques- 
tion to  the  jury.- Probst  v.  Hinesley  (Ky.)  88t>; 
Hinesley  v.  Beattie,  Id. 

{  7.    In  an  action  for  damages  to  adjoining 

property  by  blasting,  the  court  properly  left  to 
the  jury  the  question  whether  the  natural  and 
probable  result  was  to  injure  plaintiff's  prop- 
erty.—Probst  V.  Hinesley  (Ky.)  389;  Hinesley 
T.  Beattie,  Id. 

(7.  In  view  of  the  evidence  and  instruc- 
tions in  an  action  for  damages  caused  by  blast- 
ing in  excavating  for  a  building,  held,  that  no 
error  as  to  the  defendant  principal  contractor 
could  be  predicated  on  a  failure  to  hold  as  a 
matter  of  law  that  the  defenclant  who  did  the 
blasting  for  it  was  an  independent  contractor, 
or  in  not  submitting  the  question  to  the  jury. — 
Probst  V.  Hinesley  (Ky.)  389;  Hinesley  t. 
Beattie,   Id. 

{  7.  Evidence  held  to  present  a  question  for 
the  jury  as  to  whether  damage  was  done  to  ad- 
joinmg  property  by  blasting  in  excavating  for 
a  building.— Probst  v.  Hinesley  (Ky.)  889; 
Hinesley  v.  Seattle,  Id. 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  {(  80-87, 
Operation  and  effect  of  former  adjudication,  see 
Judgment,  U  554,  604,  713-747. 

ADMINISTRATION. 

Of  charity,  see  Charities,  {  45. 
Of  estate  of  decedent,  see  Executors  and  Admin- 
istrators. 
Of  trust  property,  see  Trusts,  g  219. 


ADMISSIONS. 

As  evidence  in  civil  actions,  sea  EMdence,  || 

208-265. 
As  evidence  in  criminal  prosecutions,  see  Crim- ' 

inal  Law,  {|  40&-419. 
To  prevent  continuance,  see  Criminal  Law,  { 

ADOPTION. 

Specific  i>erfonnance  of  contract  to  adopt  chil- 
dren and  make  them  heirs,  see  Spedfic  Per- 
formance, 11  10,  86. 

ADULTERATION. 

Concurrent  and  conflicting  exercise  of  t>ower  by 
state  and  mnnicipaiity,  see  Municipal  Corpo- 
rations, {  592. 

I  S.  Pure  Food  Law  (Gen.  Laws  1907,  pp. 
71,  72,  c.  39)  H  37,  43,  held  valid  and  not  in 
conflict— Mantel  v.  State  (Tex.  Cr.  App.)  856; 
Sue  Lung  v.  Same  (Tex.  Or.  App.)  867. 


ADVERSE  CLAIM. 

Tt>  xmI  property,  see  Quieting  Titles 

ADVERSE  POSSESSION. 

See  Limitation  pf  Actions. 
By  tenant  in  common,  see  Tenancy  in  Common, 
{16. 

I.  NATURE  AND   BEQinsrrES. 

(A)  ACQUISITION  OF  RIGHTS  BY  PRB- 
SCRIPTION  IN  GENERAL. 

I  13.  In  a  suit  to  recover  land  a^nst  one 
in  adverse  possession,  defendant's  claim  under 
an  equitable  title  was  not  barred  by  limita- 
tions, but  grew  stronger  instead  of  weaker  with 
the  lapse  of  time.— Hubbard  v.  Slavens  (Mo.) 
1104;  Waters  v.  Hubbard  (Mo.)  1112;  Hall  y. 
Same,  Id. ;    Devol  v.  Same,  Id. 

(B)  ACTUAL  POSSESSION. 

I  23.  Payment  of  taxes  and  catting  timber 
did  not  constitute  adverse  possession,  out  were 
mere  acts  tending  to  show  a  claim  of  owner- 
ship.—Stone  y.  Perkins  (Mo.)  717. 

(B)  DURATION  AND  CONTINUITY  OF 
POSSESSION. 

I  40.  Eight  years'  actual  possession  of  land 
is  insufficient  to  give  title  by  adverse  possea- 
sion.— Hamilton  v.  Steele  (Ky.)  878;  Brown  T. 
Same,  Id.;  Cronch  v.  Same,  Id. 

I  44.  Occupancy  under  color  of  title  for  three 
months  held  not  suflScient  after  the  expiration 
of  the  time  required  to  acquire  title  by  adverse 
poBsession.-^tone  v.  Perkins  (Mo.)  717. 

(  62.  A  purchase  of  an  outstanding  claim 
by  one  in  adverse  possession  held  not  to  stop 
his  adverse  possession.— Bryant  v.  Prewitt  (Ky.) 
343. 

(F)  HOSTILB  CHARACTER  OF  POSSES- 
SION. 

Of  mine,  see  Mines  and  Minerals,  |  49. 

{  63.  The  rights  of  the  grantee  in  a  deed  giv- 
en in  consideration  of  an  agreement  to  support 
the  grantor  and  wife  during  life  held  extinguish- 
ed by  abandonment  and  by  resumption  of  pos- 
session, continued  by  the  grantor  and  others.— 
Bishop  v.  Van  Winkle  (Ky.)  845. 

{  70.  A  husband  cannot,  as  against  his  wife 
and  those  claiming  through  her,  claim  the  bene- 
fits of  a  deed  to  her  as  color  of  title.— Poole  y. 
Oliver  (Ark.)   747. 
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i  73.  Plaintiff  in  trespass  held  entitled  by 
adverse  possession  to  recover  as  against  de- 
fendant claiming  nnder  tbie  senior  patent,  but 
witlioat  possession. — Oiarleroi  Timl>er  St  Cau- 
ael  Coal  Co.  y.  Spanlding  (Ky.)  291. 

(G)  PAYMENT  OP  TAXES. 

{  88.  Payment  ot  taxes  and  cutting  timber 
did  not  constitute  adverse  possession,  but  were 
mere  acts  tending  to  show  a  claim  ot  owner- 
ship.—Stone  V.  Perkins  (Mo.)  717. 

XI.  OPERATION  AND  EFFECT. 

(A)  EXTENT  OP  POSSESSION. 

I  97.  Actual  occupancy  of  tlie  inclosed  por- 
tion of  a  tract  of  land  without  color  of  title 
is  not  possession  of  the  uninclosed  portion,  so 
as  to  vest  title  to  the  latter  by  limitation. — 
Poole  V.  Oliver  (Ark.)  747. 

f  100.  The  possession  of  -one  claiming  under 
a  deed  conveying  land  by  a  definite  boundary 
held  extended  by  construction  of  law  to  the 
limits  of  the  described  boundary,  whether  the 
claim  or  defense,  as  the  case  may  be,  is  made 
either  under  the  first  or  second  section  of  the 
act  of  1819  (2  Laws  1T15-1820,  p.  483,  c.  28).— 
Kittel  V.  Steger  (Tenn.)  500. 

g  100.  Where  a  party  claiming  nnder  a  deed 
conyeying  land  by  definite  boundaries  entered 
into  possession  of  land  within  the  boundaries, 
and  inclosed  a  few  acres,  and  maintained  such 
inclosure  adversely  and  openly  ^for  more  than 
seven  jrears,  his  adverse  possession  extended  to 
the  limits  of  the  boundaries  in  the  deed.— Kittel 
V.  Steger  (Tenn.)  600. 

(B)  TITLE  OB  RIGHT  ACQUIRED. 

{  104.  While  an  adverse  holding  for  15 
years  will  authorize  the  conclusive  presump- 
tion of  a  grant,  adverse  possession  for  less  than 
that  period,  when  aided  by  other  circumstanc- 
es, may  warrant  a  similar  presumption. — £^st 
Jellico  Coal  Co.  v.  Hays  (Ky.)  307. 

{  104.  Evidence,  in  an  action  to  quiet  title, 
held,  to  justify  a  presumption  that  the  land 
was  conveyed  by  one  holding  the  title  to  a 
predecessor  of  defendants.- East  Jellico  Coal 
Co.  T.  Hays  (Ky.)  307. 

m.  PLEABING.  EVIDENGE,  TBIAI., 
AND  REVIEW. 

{  114.  Evidence  held  to  show  that  the  an- 
cestor of  a  party's  grantors  had  been  in  pos- 
session of  the  land  conveyed,  claiming  it  as  his 
own,  for  over  30  years. — Potter  v.  Long  (Mo.) 
724. 

ADVERTISEMENT. 

Pablication  of  process,  see  Process,  {|  85-109. 

AFFIDAVITS. 

See  Depositions. 

Particular  proceeding*  or  purpote*. 
Continuance  in  criminal  prosecutions,  see  Crim- 
inal Law,  i  608. 
Disqualification  of  judge,  see  Judges,  J  51. 
Publication  of  process,  see  Process,  g  96. 

{  18.  The  ex  parte  affidavit  of  one  not  called 
as  a  witness  cannot  lie  used  as  independent  evi- 
dence.—Western  Union  Telegraph  Co.  v.  Gillls 
(Ark.)  749. 

AGL 

Refreshing  memory  of  witness  on  question  of 
age,  see  Witnesses,  i  255. 

AGENCY. 

See  Principal  and  Agent. 


AGREEMENT. 

See  Contiacts. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  ||  433-434. 
In  criminal   prosecutions,  see  Indictment  and 
Information,  |  202. 

AIDERS  AND  ABETTORS. 

Criminal  resiwnsibility,  see  Criminal  Law,  g| 
69,76. 

ALIBI. 

Initmctions  as  to,  see  Criminal  Law,  {  775> 

ALIENATION. 

Condition  against  in  deed,  see  Deeds,  1 148i, 

ALIENS. 

IV.  NATXTRALIZATION. 

{  69.  A  certified  copy  of  an  alleged  record  ot 
the  Court  of  Appeals  showing;  the  naturalization 
of  "Miles  O'Sullivan"  held  inadmissible  to  cor- 
rect the  court  record  showing  the  naturalization 
of  "Mike  O'Sullivan."— In  re  O'SulUvan  (Mo. 
App.)  651. 

i  69.  A  naturalization  record  cannot  be  cor- 
rected as  to  the  name  of  the  alien  where  there 
was  no  entry  or  memorandum  among  the  files 
of  the  court  or  in  the  office  of  the  clerk  show- 
ing the  mistake.— In  re  O'SulUvan  (Mo.  App.) 
651. 

ALIMONY. 

See  Divorce,  gg  222,  249. 

ALLOWANCE 

Of  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, g  365. 

ALTERATION. 

Of  highways,  see  Highways,  g  72. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

g  27.  Where  an  alteration  appears  on  th« 
face  of  the  instrument,  the  burden  is  on  the  par- 
ty offering  it  to  account  for  the  alteration.— 
Kalteyer  r.  Mitchell  (Tex.)  792. 

AMENDMENT. 

In  particular  remedie*  or  tpeoial  iuritdietiont. 
See  Parties,  gg  75-96. 

Of  particular  acti,  inttruments,  or  proceedinfft. 
See  Depositions,  g  81 ;   Judgment,  gg  306,  334 : 

Pleading,  g§  237,  258;    Process,  gg  155,  166; 

Statutes,  g  141. 
By-laws  of  mutual  benefit  insurance  association, 

see  Insurance,  §  719. 
Pleading  in  equity,  see  Equity,  |  296. 
Record  of  naturdiization,  see  Aliens,  g  89. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Justices  of  Uie  Peaca^ 
g  44. 

ANIMALS. 

Applicability  of  instructions  to  evidence  !n  ac- 
tion for  killing  animals,  see  Trial,  g  252. 
Carriage  of  live  stock,  see  Carriers,  If  213-230L 

fo    ■   "     " 


from  herding  sheep  on  land,  see  Damages,  I 
174. 
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Fence  laws,  see  Fences. 

Increase  of  cattle  given  to  married  woman  u 
commonity  property,  see  Husband  and  Wife,; 
{  257. 

iKjuries  from  operation  of  railroads,  see  Rail- 
roads, il  411-143. 

Judicial  notice  of  propensities  of,  see  Eridenoe, 
i  13. 

Jurisdiction  of  action  for  injuries  by  as  depend- 
ent on  amoont  in  controversy,  see  Courts,  I 
122. 

Liability  of  city  for  injuries  caused  by  animals 
taking:  fright  at  obstructions  in  street,  see 
Municipal  Corporations,  {§  781,  821. 

Power  of  municipality  to  impound  animals  Fan- 
ning at  large,  see  Municipal  Corporations,  f 
604. 

I  50.  The  fact  that  a  city,  in  fixing  stock 
limits,  included  territory  outside  the  corporate 
limits,  would  not  render  the  stock  limits  void 
in  80  far  as  the  district  was  within  the  city. — 
McKenzie  v.  Newlon  (Ark.)  553. 

8  50.  The  designation  of  stock  limits  by  a 
city  held  sufficient.— McKenzie  y.  Newlon  (Ark.) 
553. 

{  50.  Under  Kirby's  Dig.  g  6450.  animals  are 
"running  at  large,"  if  they  are  within  the  cor- 
porate limits  of  the  city  without  being  under 
The  contr<A  of  any  one,  regardless  of  whether 
or  not  the  owner  was  at  fault  in  permitting 
their  escape,  or  in  not  making  diligent  search 
for  them.— McKenzie  t.  Newlon  (Ark.)  553. 

{  51.  Right  of  owner  of  animal  impounded 
under  ordinance  passed  in  pursuance  of  Kirby's 
Dig.  §g  5450,  5451,  as  to  recovery  of  animal, 
stated.— McKenzie  v.  Newlon  (Ark.)  553. 

{  71.  It  is  contributory  negligence  to  go  be- 
hind a  mule  without  wamiug  to  the  male. — 
Tolin  T.  Terrell  (Ky.)  290. 

i  95.  In  an  action  to  recover  hogs  taken  np 
and  impounded  by  defendant  for  trespass,  plain- 
tiff held  entitled  to  judgment,  subject  to  de- 
fendant's lien  for  the  damages  found  by  the 
court.— Whitaker  t.  Miller  (Tex.  Civ.  App.)  882. 

I  100.  In  an  action  for  damages  to  grazing 
lands,  •  charge  held  not  contrary  to  the  evi- 
dence.—Tippett  T.  Corder  (Tex.  Civ.  App.)  188. 

ANNULMENT. 

Of  wills,  see  Wills,  fS  324,  386. 

ANSWER. 

In  pleading,  see  Pleading,  {{  7&-107. 

APPEAL  AND  ERROR. 

See  Audita  Querela;    Certiorari;    Exceptions, 

Bill  of ;  New  Trial. 
Appellate  jnrisdiction  of  particular  courts,  see 

Courts,  11  207-231. 
Costs,  see  Costs,  |  256. 

Review  in  tpecial  proceeding*. 
See  Mandamus,  g|  4,  187. 
Appointment   of   administrator,   see   Executors 

and  Administrators,  {  20. 
Appointment   of  guardian,   see   Gaardlan   and 

Ward,  t  13. 
Establishment  of  highway^see  Highways,  S  58. 
Probate  proceedings,  see  Wills,  {  386. 

RevietB  of  criminal  prosec«tion». 
See  Criminal  Law,  H  1017-1182. 
Homicide,  H  338-348. 

Revieto  of  proceeding!  of  jutticet  of  the  peace. 
See  Justices  of  the  Peace,  {  162. 

Review  of  proceedingi  of  nonjudiciaX  officert  or 

bodiet. 
Assessment  of  taxes,  see  Taxation,  {  493. 


m.  DEOISIOKa  BEVZEWABU5. 

(B)  NATURE  OF  SUBJECTT-MATTBR  AND 
CHARACTER  OF  PARTIES. 

Proceedings  for  appointment  of  adminiBtrator, 
see  Executors  and  Administraton,  {  20. 

(D)  riNAIilTT  OF  DETERMINATION. 

I  78.  A  judgment  holding  the  petition  in- 
sufflclent  on  the  court's  own  motion,  without 
demurrer  thereto,  and  dismissing  the  action, 
held  not  a  final,  appealable  judgment.— Bick  v. 
Umatattd  (Mo.  App.)  642. 

m  NATURE,  SCOPE.  AND  EFFECT  OF 
DECISION. 

S  112.  An  appeal  lies  from  an  order  overrul- 
ing a  motion  to  set  aside  a  void  judgment.— 
Baldridge  v.  Baldridge  (Ky.)  253. 

V.  PBEBEMTATIOH    AWP    BESEBTA- 

TIOX  nfJLOWER  COURT  OF 

aBOUNSB  OF  BEVIEW. 

(A)  ISSUES  AND  QUESTIONS  IN  LOWER 
COURT. 

I  170.  A  constitutional  question  held  raised 
too  late  by  motion  for  new  trial  to  give  the 
Supreme  Court  jurisdiction. — Hartzler  v.  Metro- 
politan 8L  Ry.  Co.   (Mo.)  1124. 

{  171.  A  case  must  be  tried  on  appeal  on 
the  same  theory  on  which  it  was  tried  in  the 
lower  court.— Buxton  v.  Kroeger  (Mo.)  1147; 
Same  v.  Lauman  (Mo.)  1162;  Same  ▼.  Dunn 
(Mo.)  1163. 

f  173.  In  an  action  for  breach  of  a  covenant 
of  warranty,  brought  after  a  judgment  for  the 
grantee  against  a  claimant  had  been  reversed 
on  appeal,  an  objection  that  the  mandate  mis- 
descnbed  the  land  will  not  be  considered  for  the 
first  time  on  appeal.— Beach  t.  Nordman  (Ark.) 
785. 

(B)  OBJECTIONS  AND  MOTIONS,  AND 
RULINGS  THEREON. 

I  103.  The  objection  that  the  petition  does 
not  state  a  cause  of  action  may  be  raised  on 
apoeal  for  the  first  time.— McQuitty  t.  Wilhlte 
(M^)780, 

{  200.  The  objection  that  talesmen  were 
drawn  by  the  sheriff  before  exhausting  the  regu- 
lar panel  of  jurors  cannot  be  raised  first  on 
review.— Houston  Electric  Co.  t.  Seegar  (Tex. 
Civ.  App.)  900. 

I  203.  An  appellant,  who  does  not  object  to 
the  failure  of  toe  court  to  pass  upon  an  excep- 
tion to  a  deposition,  for  failure  to  comply  with 
Civ.  Code  Prac.  g  583,  before  the  trial  on  the 
merits,  cannot  raise  the  point  on  appeal. — 
Sealy  ▼.  Williston  (Ky.)  959. 

g  204.  One  cannot  on  appeal  urge  an  objec- 
tion to  evidence  not  raised  in  the  trial  court- 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Fettit 
(Tex.  Civ.  App.)  894. 

{  207.  Rule  governing  review  of  objections 
to  improper  argument  by  counsel  stated.— Gal- 
veston, U.  &  S.  A.  Ry.  Co.  V.  Powers  (Tex. 
Civ.  App.)  459. 

g  216k  In  ejectment  for  a  coal  mine,  defend- 
ant cannot  complain  on  appeal  that  the  court 
did  not  instruct  as  to  what  constituted  the 
"continued"  possession,  referred  to  in  another 
charge,  where  he  did  not  ask  such  an  instruc- 
tion.—Gordon  T.  Park  (Mo.)  1163. 

i  221.  An  error  appearing  on  the  face  of 
the  record  in  allowing  compound  interest  where  ' 
plaintiff  only  asked  for  interest  held  reviewable 
on  appeal,  although  objection  was  not  made 
in  the  court  below.— Pullis  v.  Somerville  (Mo.) 
736. 


For  cases  In  Dec.  Dig.  *  Amer.  Digs.  1907  to  date  *  Index**  *••  sam*  topic  *  saetlon  (!)  NITIIBBR 


Digitized  by 


Google 


1206 


U7  SOUXHWESTEBN  REPORTER. 


i  232.  Under  a  rale  stated,  the  admisaion  of 
evidence  partly  irrelevant  and  partly  admissibl* 
heU  not  reversible  error.— Adama  ▼.  Gar;  Lum- 
ber Co.  (Tex.  Civ.  App.)  1017. 

§  238.  Under  Civ.  Code  Prac.  §g  516,  617, 
7^,  no  appeal  lies  from  the  judgment  rendered 
before  the  case  stood  for  trial  or  from  a  void 
judgment  prior  to  the  overruling  of  a  motion 
to  set  it  aside.— Baldrldge  ▼.  Baldridge  (Ey.) 
253. 

8  238.  Before  appeal  Ilea  from  a  void  judg- 
ment or  a  clerical  misprision,  motion  to  cor- 
rect the  judgment  must  be  first  presented  to 
the  lower  court.— Duff  ▼.  Combs  (Ky.)  259; 
Oombs  T.  DufF,  Id. 

(Q  EXCEPTIONS. 

I  260.  An  appellant,  who  does  not  except  to 
the  failure  of  the  court  to  pass  upon  ezceptiona 
to  a  deposition  for  failure  to  comply  with  Civ. 
Code  Prac.  g  583,  before  entering  the  trial,  can- 
not mise  the  point  on  appeal.— Sealy  v.  Willis- 
ton  (Ky.)  959. 

Ji  260.  A  losing  party  cannot  object  that  the 
al  court  failed  or  refused  to  rule  on  objec- 
tions to  evidence,  where  the  record  shows  that 
his  cvunsel  did  not  insist  on  or  wait  for  a  ml- 
ing,  and  no  exception  was  saved  on  failure  to 
make  one.— Sims  v.  Hall  (Mo.  App.)  103. 

t  274.  An  objection  to  the  theory  on  which  a 
case  is  tried  is  saved  by  exception  to  instruc- 
tions t^ren. — People's  Bank  t.  Stewart  (Mo. 
App.)  99. 

(D)  MOTIONS  FOR  NEW  TRIAI*. 
I  292.  The  fact  that  the  error  in  a  charge 
was  not  called  to  the  attention  of  the  court  held 
not  to  defeat  the  right  of  appellant  to  have  it 
reviewed  on  appeal.— Young  v.  State  Bank  of 
Marshall  (Tex.  Civ.  App.)  476. 

§  300.  A  constitutional  question  arising  for 
the  first  time  on  motion  after  judgment  held 
presented  in  time  in  motions  for  new  trial  and 
m  arrest- Wabash  R.  Co.  t.  Flannigan  (Mo.) 
722. 

VXX.    REQUISITES  AMD  PBOCEEDINOS 
FOB  TBAITSFEK  OF  CAUSE. 

(A)  TIME  OF  TAKING  PROCEEDINGS. 

? peals   from   ji 
nfants,  {  115. 


Appeals   from  judgment*  against  infants,   see 


I  845.  The  time  within  which  to  appeal  held 
to  be  the  term  during  which  the  judge  who  was 
called  in  to  try  the  cause  overruled  the  motion 
for  a  new  trial. — State  ^  rel.  American  Nat. 
Bank  of  Louisville,  Ely.,  v.  Fidelity  &  Deposit 
Co.  (Mo.  App.)  618. 

(B)  PETITION  OR  PRAYER,  ALLOW- 
ANCE, AND  CERTIFICATE  OF 
AFFIDAVIT. 

{  365.  An  appeal  held  to  have  been  granted 
to  defendants,  and  not  to  their  attorney,  though 
the   order  for  the  appeal   recited  that  it  was 

f ranted  to  attorney.— Johnson  v.  West  (Ark.) 
70. 

X.  RECORD  AlTD  PROCEEDINGS  NOT 
IN  RECORD. 

(A)  MATTERS  TO  BE  SHOWN  BY  REC- 
ORD. 

I  501.  Under  a  skeleton  bill  of  exceptions, 
exceptiona  saved  to  the  overruling  of  motions 
in  arrest  and  for  a  new  trial  are  not  review- 
able.—Hubbard  V.  Slavens  (Mo.)  1104 ;  Waters 
T.  Hubbard  (Mo.)  1112;  Hall  v.  Same,  Id.; 
Devol  T.  Same,  Id. 

(  501.  Under  Rev.  St.  1899,  i  864  (Ann.  St 
1006,  p.  808)  only  such  exceptions  as  are  saved 
in  the  bill  will  be  considered  on  appeal.— Hub- 


bard V.  Slavens  (Mo.)  1104;  Waters  v.  Hub- 
bard (Mo.)  1112 ;  Hall  v.  Same,  Id. ;  Devol  t. 
Same,  Id. 

I  501.  A  bill  of  exceptions  to  an  order  sua- 
taining  a  motion  for  a  new  trial  is  insufficient 
where  it  fails  to  show  that  an  exception  waa 
saved. — Groves  v.  Terry  (Mo.)   1167. 

I  511.  Where  the  abstract  contained  what 
purported  to  b«  a  bill  of  exceptions,  but  did  not 
show  that  the  bill  of  exceptions  was  actually 
filed  or  contained  any  record  entry  of  the  filing, 
the  abstract  waa  Inaufficient  to  permit  consid- 
eration of  the  bill  of  exceptions.— Hanks  t. 
Hanks   (Mo.)    1101. 

§  511.  That  a  bill  of  exceptiona  was  made  a 
part  of  the  record  must  be  shown  by  the  record 
entry,  and  cannot  be  shown  by  recitals  in  tba 
bill  itself.— Hanka  t.  Hanks  (Mo.)  1101. 

{  611.  A  bill  of  exceptions  cannot  be  proven 
by  a  recital  in  itself. — Breimeyer  ▼.  Star  Bot- 
tling Co.  (Mo.  App.)  119. 

(B)  SCOPE  AND  CONTENTS  OF  RECORD. 

i  618.  A  demurrer  to  the  petition  is  part  of 
the  record  proper. — Breimeyer  v.  Star  Bottling 
Co.  (Mo.  App.)  119. 

t  528.  A  motion  for  a  new  trial  is  not  • 
part  of  the  record  proper.- Booth  v.  St  Louis, 
iTm.  &  S.  Ry.  Co.  (Mo.)  1094. 

If  529,  534.  Neither  the  judgment  nor  the 
Older  granting  the  appeal  belong  in  the  bill  of 
exceptions  contained  hi  the  abstract  of  record, 
they  being  part  of  the  record  proper. — Hanka  t. 
Hanks  (Mo.)  1101. 

(Q  NECESSITY  OF  BILL  OF  EXCEP- 
TIONS, CASE,  OR  STATEMENT 
OF   FACTS. 

In  mandamus  proceedings,  see  Mandamus,  |  187. 

I  554.  On  appeal  on  a  short  transcript, 
where  a  certified  copy  of  the  judgment  and 
order  of  appeal  ii  on  file  and  all  the  plead- 
ings are  properly  abstracted,  the  appeal  will 
not  be  dismissed  because  the  abstract  does  not 
contain  a  sufficient  bill  of  exceptions,  but  judg- 
ment will  be  reversed  or  affirmed  on  the  plead- 
ings and  judgment. — Hanks  v.  Hanka  (Mo.) 
1101. 

{  554.  Where  the  record  does  not  contain  a 
sufficient  bill  of  exceptions,  the  judgment  will 
be  affirmed  if  it  is  proper  under  the  pleadings. 
—Hanks  t.  Hanks  (Mo.)  1101. 

(D)  CONTENTS,  MAKING,  AND  SETTLE- 
MENT OF  CASE  OR  STATEMENT 
OF  FACTS. 

{  661.  A  statement  of  facts  on  appeal,  con- 
sisting of  the  steno^apher's  notes  in  question 
and  answer  form,  m  violation  of  Acts  3Uth 
Leg.  1907  (Called  Seas.)  p.  509,  c.  24,  f  6,  waa 
improper.— Foitevent  v.  Scarborough  (Tex.  Civ. 
App.)  443. 

(E)  ABSTRACTS  OF  RECORD. 

I  681.  Under  Rev.  St  1899,  g  813  (Ann.  St 
1906,  p.  783),  held  not  ground  for  dismissal 
that  the  abstract  did  not  contain  the  order 
granting  the  appeal,  on  an  appeal  in  short  form, 
where  the  transcript  contained  a  certified  copy 
of  the  judgment  and  of  the  order  granting  the 
appeal.— Booth  y.  St  Louis,  I.  M.  &  8.  Ry. 
Co.  (Mo.)  1094. 

(F)  MAKING,    FORM,    AND   REQUISITES 
OF  TRANSCRIPT  OR  RETURN. 

I  597.  The  date  of  filing  the  petition,  where 
material,  should  appear  in  the  transcript — 
Milem  v.  Freeman  (Mo.  App.)  644. 

Ji  597.  Under  Rev.  St  1895,  arts.  1411,  1413. 
h'cld,  that  in   making  up  a  transcript  a  cleA 
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mast  include  all  proceedings,  unless  the  par- 
ties agree  to  an  omission.— Baum  v.  McAfee 
a'ei.  Civ.  App.)   883. 

I  598.  On  appeal  from  the  county  court  to 
the  Court  of  Civil  Appeals,  the  original  state- 
ment of  facts  is  not  to  be  sent  to  the  upper 
court,  but  must  be  copied  into  and  made  a  part 
of  the  transcript,  as  required  by  Acts  30th  Leg. 
1907,  p.  509,  c.  24.— Houston  &  T.  0.  By.  Co. 
T.   Rogers  (Tex.  Civ.  App.)   1058. 

8  601.  The  original  statement  of  facta,  and 
not  a  copy,  must  be  filed  in  the  appellate  court. 
—Wallace  &  Reed  v.  Reed  Bros.  (Tex.  Civ 
App.)  1019. 

I  605.  The  Supreme  Court  will  not  search 
through  a  typewritten  full  transcript  of  record 
to  determine  what  is  record  proper,  record  en- 
tries, and  the  bill  of  exceptions. — Groves  v. 
Terry  (Mo.)  1167. 

i  609.  Under  Civ.  Code  Prac.  {  741,  an  ap- 
pellee is  not  entitled  to  file  an  incomplete  tran- 
script of  the  record  and  then  supplement  it  by 
subsequently  filing  the  bill  of  exceptions. — 
Louisville  Home  Telephone  Co.  v.  Gordon  (Ky.) 
815;  City  of  Louisville  v.  Louisville  Home  Tele- 
phone Co.,  Id. 

(I)  DEFECTS,  OBJECTIONS.  AMEND- 
MENT, AND  CORRECTION. 

8  635.  Where  the  abstract  of  the  record 
filed  in  the  appellate  court  fails  to  show  a  mo- 
tion for  new  trial,  the  judgment  will  be  affirm- 
ed if  the  record  proper  is  sufficient  to  support  it. 
—Rife  V.  Reynolds  (Mo.  App.)  652. 

{  644.  Where  appellee  &iled  to  object,  be- 
fore the  day  of  submission  of  the  case  to  the 
Court  of  Civil  Appeals,  that  the  original  state- 
ment of  facts  in  the  county  court  had  been 
transmitted  on  appeal,  instead  of  being  copied 
into  the  trauscript,  he  waived  the  defect.— 
Houston  &  T.  C.  Ry.  Co.  v.  Rogers  (Tex.  Civ. 
App.)   1053. 

(K)  QUESTIONS  PRESENTED  FOR 
REVIEW. 

8  685.  Demand  for  a  jury  held  in  the  nature 
of  a  challenge  to  the  jurisdiction  of  the  trial 
judge  to  try  the  case  on  the  facts,  and  there- 
fore reviewable  on  appeal  without  the  evi- 
dence.—Hubbard  V.  Slavens  (Mo.)  1104;  Wa- 
ters V.  Hubbard  (Mo.)  1112;  Hall  v.  Same,  Id. ; 
Devol  V.  Same,  Id. 

8  699.  Where  the  bill  of 'exceptions  does  not 
show  that  the  court  modified  instructions  as 
claimed,  error  in  the  alleged  modifications  can- 
not be  considered  on  appeal. — People's  Bank  v. 
Stewart  (Mo.  App.)  99. 

8  706.  Where  the  bill  of  exceptions  recited 
that  appellant  filed  his  "motion  for  new  trial 
in  said  cause  as  follows,"  referring  to  a  page 
of  the  record  where  It  was  set  out  in  full, 
the  appeal  would  not  be  dismissed  on  the  ground 
tliat  the  bill  of  exceptions  did  not  contain  the 
motion  for  new  trial.— Booth  v.  St  Louis,  I, 
M.  &  S.  Ry.  Co.  (Mo.)  1004. 

(L)  MATTERS  NOT  APPARENT  OF 
RECORD. 

I  713.  A  motion  for  new  trial  overruled  must 
be  shown  in  the  abstract  filed  in  the  appellate 
court  as  required  by  Rev.  St.  1899,  8  813  (Ann. 
St.  1906,  p.  783),  and  its  omission  cannot  be 
supplied  by  recitals  in  the  bill  of  exceptions. — 
Rife  v.  Reynolds  (Mo.  App.)  652. 

8  714.  Statements  of  facts  contained  in  ap- 
pellant's brief,  which  may  probably  be  true, 
cannot  be  considered  if  they  do  not  appear  to 
have  l>een  given  in  evidence. — State  v.  Muir 
(Mo.  App.)  ()20. 


XI.  ASSIGimEirT   OF   ERRORS. 

8  719.  Appellate  courts  confine  their  atten- 
tion to  the  particular  errors  assigned,  and  to  the 
reasons  urged  in  the  accompanying  propositions 
and  argument ;  and,  where  these  are  untenable, 
and  no  fundamental  error  is  apparent,  the  as- 
signment will  be  overruled. — Young  v.  State 
Banlt  of  Marshall  (Tex.  Civ.  App.)  476. 

I  719.  The  insufficiency  of  the  petition  on  its 
face  held  fundamental  error,  and  requires  a 
reversal,  though  there  is  no  assignment  of  er- 
ror on  that  ground.— Montgomery  v.  Peach 
River  Lumber  Co.   (Tex.  Civ.  App.)   1061. 

8  725.  An  assignment  of  error  to  an  over- 
ruling of  an  exception  to  the  answer  held  in- 
sufficient—Adams V.  Gary  Lumber  Co.  (Tex. 
Civ.  App.)  1017. 

8  730.  Assignments  of  error  complaining  of 
ruling  on  instructions  held  too  general.— Briggs 
V.  New  South  Lumber  Ck).  (Tex.  Civ.  App.)  885. 

8  730.  An  assignment  of  error  complaining 
of  a  part  of  the  charge  held  insufficient. — Adams 
V.  Gary  Lumber  Co.  (Tex.  Civ.  App.)  1017. 

8  730.  An  assignment  of  error  in  giving  a 
charge  held  too  incomplete  for  consideration  on 
appeal.— Walker  v.  International  &  G.  N.  Ry. 
Co.  (Tex.  Civ.  App.)  1020. 

8  739.  A  grouping  of  assignments  of  error 
on  an  appeal  held  to  be  a  violation  of  the 
rules  as  to  briefing. — Scott  v.  St.  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  890. 

8  742.  The  court  rules  require  assigumcuts 
of  error  to  be  followed  by  distinct  propositions, 
and  simply  designating  an  assignment  a  propo- 
sition does  not  make  it  one. — International  & 
G.  N.  B.  Oo.  V.  Garcia  (Tex.  Civ.  App.)  20U. 

8  742.  An  abstract  proposition  held  not  re- 
viewable by  the  Court  of  Civil  Appeals.— Gal- 
veston, H.  &  S.  A.  Ry.  Co.  t.  Powers  (Tex.  Civ. 
App.)  459. 

8  742.  The  appellate  court  need  not  consider 
assignments  of  error  not  briefed  in  accordance 
with  the  rules.— Bartlett  Oil  Mill  Co,  t.  Capi>es 
(Tex.  Civ.  App.)  485. 

8  742.  Assignments  of  error  complaininj;  of 
ruling  on  instructions  held  toogeneral. — Briggs 
V.  New  South  Lumber  Co.  (Tex.  Civ.  App.) 
885. 

8  742.  Where  assignments  of  error  are  not 
followed  by  any  statement,  as  required  by  the 
rules,  they  will  not  he  considered  on  appeal. — 
McCoIlum  V.  Buckner's  Orphans'  Home  (Tex. 
Civ.  App.)  886. 

8  742.  The  statement  accompanying  an  as- 
signment of  error  held  insufficient  to  justify  a 
finding  of  error  on  the  part  of  the  trial  court 
—Gray  v.  Fuller  (Tex.  Civ.  App.)  919. 

8  742.  The  statement  accompanying  an  as- 
signment of  error  held  insufficient. — Gray  T. 
Fuller  (Tex.  Civ.  App.)  919. 

8  742.  An  assignment  of  error  not  supported 
by  a  sufficient  statement  will  not  be  sustained 
on  appeal. — Walker  v.  International  &  &  N. 
Ry.  Co.  (Tex.  Civ.  App.)  1020. 

8  742.  A  statement  supporting  an  assign- 
ment that  the  evidence  did  not  support  the 
verdict  held  insufficient  under  Court  of  Civil 
Appeals  Rule  31  (67  S.  W.  xvi).— Walker  v. 
International  &  G.  N.  Ry.  Co.  (Tex.  Civ.  App.) 
1020. 

8  742.  A  statement  held  insufficient  under 
Court  of  Civil  Appeals  Rule  31  (67  S.  W.  xvi) 
to  require  consideration  of  an  assignment  of  er- 
ror in  refusing  instructions. — Walker  v.  In- 
ternational &  G.  N.  Ry.  Co.  (Tex.  Civ.  App.) 
1020. 

8  742.  A  proposition  under  an  assignment 
of  error  held  not  to  raise  the  question  tliat  a 
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chaise  vu  on  tha  weight  of  evidence.— Stubbs 
T.   Manhall    (Tex.    Oiv.   App.)    1030. 

{  747.  Where  one  of  seveial  plaintiffs  ap- 
pealed, but  neither  defendant  nor  an;  of  the 
coplaintlffa  appealed,  cross-assignments  of  error 
having  no  reference  to  appellant,  nor  to  that 
part  of  the  judgment  appealed  from,  will  not 
be  considered. — Gilmer's  Estate  v.  Veatch  (Tex.) 
430. 

XH.  BBIEFS. 

t  758.  The  harden  is  on  an  appellant,  relying 
on  the  unconstitutionality  of  a  statute,  to 
specificallv  point  out  wherein  it  is  unconstitn- 
tional.— Hartzler  t.  Metropolitan  St.  Br.  Co. 
(Mo.)  1124. 

I  786.  Under  Supreme  Court  Rule  38  (67  S. 
W.  xvi),  an  amendment  of  a  brief,  Incorporating 
en  entirely  new  proposition,  offered  on  the  eve 
of  submission,  will  not  l>e  permitted  over  ob- 
jection.—Stubbs  T.  Marshall   (Tex.  Civ.  App.) 

1030.  

XVI.  KEVIBW. 

(A)  SCOPE  AND  EXTENT  IN  6ENEBAL. 

t  837.  In  determining  on  appeal  by  an  infant 
after  he  reaches  majority  the  validity  of  a  judg- 
jnent  establishing  a  lien  against  his  land  for 
taxes  and  ordering  sale  thereof,  an  amended  pe- 
tition in  the  case  to  which  no  appearance  was 
entered,  and  on  which  no  process  was  issued, 
should  l>e  ignored.— Turner  v.  City  of  Middlea- 
boro  (Ky.)  422. 

I  837.  The  court,  on  appeal  in  an  equity 
case,  may  admit  and  consider  all  testimony  pre- 
served in  the  record  which  is  improperly  ex- 
cluded by  the  trial  court,  and  render  such  judg- 
ment as  the  court  deems  proper  under  the  plead- 
ings and  evidence.— Jones  v.  Thomas  (Mo.)  1177. 

f  837.  Allegations  of  the  petition,  under 
which  plaintiff  would  not  be  entitled  to  recover, 
cannot  be  considered  to  supplement  the  find- 
ings of  feet  for  the  purpose  of  working  a  re- 
versal of  a  judgment  for  plaintiff,  warranted 
by  the  findings  considered  by  themselves. — Mont- 
gomery V.  Feach  River  Luinber  Co.  (Tex.  Civ. 
App.)  1061. 

S  846.  A  finding  not  authorized  by  the  plead- 
ing will  be  disregarded  on  appeal. — Galvin  t. 
McCounell  (Tex.  Civ.  App.)  211. 

«3)  PABTIES  ENTITLED  TO  ALLEGE 
ERROR. 

S  882.  If  error  in  Instructions  given  for  the 
prevailing  party  also  went  to  the  jury  in  in- 
structions requested  b^  the  losing  party,  it 
cannot  be  deemed  prejudicial  to  the  latter. — 
Louisville  &  E.  R.  Co.  v.  Hardin  (Ky.)  381. 

I  882.  Defendant  held  not  entitled  to  com- 
plain on  appeal  of  giving  an  instruction  for 
plaintiff  without  explaining  a  word  used  there- 
in, where  an  instruction  given  for  defendant 
usied  the  same  word  without  explanation.— Gor- 
don V.  Park  (Mo.)  11G3. 

S  882.    A  party  cannot  invite   error  by  re- 
questing an  erroneous  instruction  and  then  com- 
Slain  of  it.— Potter  v.  St.  Louis  &  S.  F.  B. 
o.  (Mo.  App.)  693. 

I  882.  A  i>arty  cannot  object  to  evidence 
brought  out  in  response  to  his  questions  on 
cross-examination. — Texas  &  N.  O.  R.  Co.  v. 
McCoy  (Tex.  Civ.  App.)  446. 

{  882.  A  party  who,  on  cross-examination  of 
a  witness  after  the  overruling  of  an  objection 
to  his  testimony,  brings  out  all  the  evidence  ob- 
jected to  cannot  complain  of  the  evidence. — 
Texas  &  N.  O.  R.  Co.  v.  McCoy  (Tex.  Civ. 
App.)   446. 

(E)  PRESUMPTIONS. 

f  907.  It  will  not  be  presumed  in  favor  of  the 
Judgment,    where    the    bill    of    exceptions    does 


not  purport  to  contain  all  the  evidence,  tliat 
there  was  evidence  in  conflict  with  facts  agreed 
upon.— Board  of  Directors  of  St.  Francis  Levee 
DUt  V.  Powell  (Ark.)  753. 

i  907.  Where  the  record  does  not  contain 
all  the  evidence,  it  will  be  presumed  on  appeal 
from  a  judgment  for  plaintiff  that  the  allega- 
tions of  the  complaint  were  sustained  by  the 
evidence.— Board  of  Directors  of  St.  Ftancia 
Levee  Dist.  v.  Powell  (Aik.)  758. 

I  907.  In  an  action  for  injuries  by  being 
knocked  from  a  box  car  by  a  trolley  wire  strung 
over  defendant's  road,  which  the  road  for  which 
plaintiff  was  employed  was  using  at  the  time, 
held  not  permissible  to  assume  that  defendant's 
road  was  used  illegally  or  under  conditions  that 
rendered  it  liable  for  the  torts  of  the  user.— 
Booth  V.  St  Louis,  I.  M.  &  S.  By.  Co.  (Mo.) 
1094. 

{  907.  Where,  in  a  divorce  action,  the  answer 
alleged  a  prior  judgment  of  divorce  granted  de- 
fendant in  another  state,  and  averred  that 
plaintiff  herein  was  duly  and  legally  served  in 
that  action,  the  allegations  were  suflScient  to 
sustain  the  judgment  pleaded,  in  alisence  of  a 
bill  of  exceptions  showing  the  evidence. — Hanks 
V.  Hanks  (Mo.)  1101. 

!  807.  Omission  of  the  evidence  from  an  ap- 
peal record  constitutes  an  admission  that  re- 
spondents established  every  part  of  their  case 
by  competent  and  sufficient  proof. — Hubbard  y. 
Slavens  (Mo.)  1104 ;  Waters  v.  Hubbard  (MoO 
1112;    Hall  v.  Same,  Id.;   Devol  v.  Same,  Id. 

I  909.  Where  it  was  competent  under  the  pe- 
tition in  an  action  on  a  fire  policy  to  show 
waiver  by  insurer  of  notice  of  loss,  it  would  be 
presumed  in  support  of  the  judgment  that  a 
waiver  was  proved.— Wicecarver  v.  Mercantile 
Town  Mut.  Ins.  Co.  (Mo.  App.)  698. 

{  909.  Where  judgment  was  rendered  against 
a  claimant  seeking  to  establish  a  claim  against 
an  estate,  the  court  on  appeal  could  not  presume 
that  the  claim,  when  presented  to  the  admin- 
istrator and  by  him  rejected,  was  verified,  as 
required  by  statute.— Whitmire  t.  Powell  (Tex. 
av.  App.)  433. 

S  911.  The  Court  of  Appeals  cannot  presume, 
in  the  absence  of  a  recital  in  the  record  to  the 
contrary,  that  the  circuit  court  remained  in  ses- 
sion two  days  after  a  given  date,  so  ns  to  show 
that  a  motion  for  new  trial  was  filed  during 
the  term  at  which  tie  decree  was  entered. — 
Breimeyer  v.  Star  Bottling  Co.  (ilo.  App.)  119. 

{  914.  On  a  direct  appeal  from  the  judg- 
ment,  there  is  no  presumption  that  process  was 
served  where  no  evidence  of  service  appears 
iu  the  record.— Baldridge  r.  Baldridge  (Ky.) 
253. 

S  916.  The  court,  on  appeal  from  a  Judgment 
disallowing  a  claim  against  an  estate,  held  not 
entitled  to  presume  that  the  original  pleading 
demanded  the  allowance  of  the  claim  and  was 
fiied  within  90  days  after  the  rejection  of  the 
claim.— Whitmire  v.  Powell  (Tex,  Civ.  App.) 
433. 

{  927.  The  appellate  court,  in  passing  on  the 
propriety  of  directing  a  verdict  for  one  of  the 
parties,  must  consider  the  evidence  in  the  light 
most  favorable  to  the  adverse  party. — Jones  t. 
Lewis  (Ark.)  561. 

{  927.  The  Supreme  Court  must  consider  the 
testimony  In  its  most  favorable  aspect  to  plain- 
tiff in  reviewing  the  refusal  of  defendant's  ap- 
plication for  a  peremptory  instruction. — Alumi- 
num Co.  of  North  America  v.  Ramsey  (Ark.) 
568. 

{  928.  One  claiming  there  was  no  evidence 
on  which  to  base  an  instruction  held  required 
to  bring  up  by  the  record  all  the  evidence.— 
Phelps  V.  Conqueror  Zinc  &  Lead  Co.  (Mo.)  705. 
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I  930.  It  cannot  be  aiaomed  on  api>eal  tbat 
the  jnry  might  have  disregarded  an  instrnction 
M  to  the  measuie  of  damages  on  which  there 
was  andisputed  evidence,  and  followed  one  on 
which  there  was  no  evidence. — Jonesboro,  I^  C 
ft  B.  Ry.  Co.  T.  Gable  (Ark.)  650. 

{  832.  Where  no  assignment  attacks  the  ver- 
dict as  excessive,  the  court  will  presume  in  sup- 
port of  the  judgment  that,  if  the  jury  found 
ID  plaintiff's  favor  on  account  of  lessened  earn- 
ing capacity,  they  found  only  nominal  damages 
shown  by  tha  evidence. — St.  Louis  Southwest- 
em  Ry.  Go.  of  Texas  r.  Nibla(A  (Tex.  CiT. 
App.)  188. 

I  934.  Service  of  summons  is  presumed  as 
against  collateral  attack  on  judgment,  but  not 
on  appeal.— Duff  t.  Comba  (Ky.)  259;  Combs 
T.  Duft,  Id. 

(F)  DISCRETION  OF  LOWER  COURT. 

i  979.  The  appellate  court  will  not  interfere 
with  the  trial  court's  exercise  of  its  discretion 
in  granting  a  new  trial  on  the  ground  tbat  the 
verdict  is  against  the  evidence,  unless  that  dis- 
cretion is  clearly  abused. — Morris  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  687. 

i  984.  Taxation  of  costs  against  plaintiff,  in 
trespass  to  try  title,  in  rendering  judgment 
for  nim  on  an  alternative  demand,  and  for  de- 
fendant for  i>08session  of  the  land,  held  to  be  in 
the  discretion  of  the  court,  and  not  reviewable. 
— Patton  V.  Minor  (Tex.  Civ.  App.)  920. 

(G)  QUESTIONS  OF  FACT,  VERDICTS, 

AND  FINDINGS. 

I  907.  The  court,  on  review  of  the  ruling 
on  a  demurrer  to  plaintiff's  evidence,  must 
consider  the  facts  in  their  aspect  most  favora- 
ble to  the  cause  of  action  asserted. — Day  v. 
Consolidated  Light,  Power  &  Ice  Co.  (Mo. 
App.)  81. 

{  999.  It  is  the  province  of  the  Court  of 
Appeals  to  see  that  parties  have  a  legal  trial, 
but  not  to  weigh  the  evidence,  that  duty  belong- 
ing to  the  juiy;  and  the  court  should  only 
disturb  a  verdict  in  extreme  cases,  when  no  er- 
rors have  Ijeen  committed  by  the  lower  court. — 
Southern  Ry.  Co.  v.  Adkins'  Adm'r  (Ky.)  321. 

§  999.  It  is  the  jury's  province  to  hear  the 
evidence  and  determine  its  truth  and  weight. — 
Southern  Ry.  Co.  v.  Adkins'  Adm'r  (Ky.)  S'Zl. 

i  999.  A  verdict  is  conclusive  on  appeal. — 
Ziehme  v.  Miller  (Tex.  Civ.  App.)  1010. 

i  1001.  A  verdict  on  contlictiug  evidence 
held  conclusive  on  appeal,  tliough  against  the 
numerical  weight  of  testimony.— W.  H.  White 
&  Son  V.  Ballard  County  Bank  (Ky.)  294. 

8  1001.  A  verdict  supported  by  substantial 
evidence  will  not  be  disturbed  on  appeal. — Win- 
frey V.  Ragan  (Mo.  App.)  83. 

8  1001.  There  being  no  evidence  to  snstain 
the  verdict,  held,  it  is  the  duty  of  the  Court  of 
Appeals  to  reverse. — Milem  v.  Freeman  (Mo. 
App.)  644. 

8  1001.  Where  there  is  evidence  to  support  a 
verdict,  the  appellate  court  is  not  justified  in 
setting  it  aside. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Jones  (Tex.  Civ.  App.)  1000. 

I  1002.  A  verdict  on  conflicting  evidence  will 
not  be  disturbed.— Ayer  &  Lord  Tie  Co.  v.  Mar- 
tin (Ark.)  1081. 

8  1002.  A  finding  of  the  ;iury  on  conflicting 
evidence  as  to  the  facts  bearing  on  the  question 
of  negligence  held  binding  on  appeal. — Phelps  ▼. 
Conqueror  Zinc  &  Lead  Co.  (Mo.)  705. 

8  1002.  Determination  of  question  by  jury 
as  to  canse  of  injuries  received  by  passenger 
held  conclusive  on  appeal.— Freeman  v.  Davis 
(Tex.  Civ.  App.)  186. 


I  1002.  Where  the  evidence  would  authorize 
a  finding  either  way  as  to  a  material  fact,  it  is 
for  the  jury  to  decide,  and  the  appellate  court 
is  not  authorized  to  set  aside  the  verdict.^ 
Mueller  v.  Bell  (Tex.  Civ.  App.)  993. 

8  1002.  The  truth  of  a  finding  of  fact  on 
conflicting  evidence,  involved  in  a  general  ver- 
dict, will  be  assumed  on  appeal.— Texas  Mid- 
land R.  Co.  V.  Geraldon  (Tex.  Civ.  App.)  1004. 

8  1008.  The  court  can  reverse  a  judgment  as 
against  the  weight  of  the  evidence  only  where 
the  verdict  is  flagrantly  against  the  evidence  or 
was  superinduced  by  passion  or  prejudice. — Su- 
preme Lodge,  K.  P.,  T.  Bradley  (Ky.)  275. 

8  1003.  A  verdict  will  not  be  disturbed  on 
appeal  unless  it  is  flagrantly  against  the  weight 
of  the  evidence.— Bruner  v.  Seelbach  Hotel  Co. 
(Ky.)  373. 

8  1003.  Where  a  case  was  submitted  on  a 
single  issue  of  fact,  and  the  charge  was  favor- 
able to  the  losing  party,  on  error  the  judgment 
must  stand  aflinned,  unless  the  evidence  estab- 
lishes the  fact  in  his  favor  t>eyond  a  reasonable 
doubt.— Grand  Fraternity  v.  Melton  (Tex.)  788. 

8  1003.  A  verdict,  objected  to  on  the  ground 
that  it  is  contrary  to  the  evidence  as  to  a  ma- 
terial fact,  will  not  be  disturbed  on  appeal,  when 
there  is  contrary  evidence  sufficient  to  support 
it. — Central  City  Loan  &  Investment  Co.  v. 
Vincent  (Tex.  Civ.  App.)  912. 

8  1004.  The  amount  of  damages  in  personal 
injury  actions  is  largely  in  the  jury's  discre- 
tion, and  the  verdict  will  not  be  disturbed  unless 
the  amount  awarded  is  so  gross  as  to  compel 
the  inference  that  it  must  have  resulted  from 
passion,  prejudice,  or  bias. — Partello  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.)  1138. 

{  1005.  A  verdict  which  there  is  evidence  to 
support  and  approved  by  the  trial  judge  will 
not  be  disturbed.— Stnbbs  v.  Marshall  (Tex.  Civ. 
App.)  1030. 

8  1008.  On  appeal  a  trial  court's  flnding  is 
entitled  to  the  effect  of  a  general  or  special 
verdict.— Lieber  v.  Fourth  Nat.  Bank  (Mo.  App.) 
672. 

8  1009.  In  the  absence  of  a  clear  preponder- 
ance of  evidence  against  a  finding  of  fact  of  a 
chancellor,  it  will  not  be  reversed  for  insuffi- 
ciency of  evidence. — Craig  v.  Craig  (Ark.)  766. 

i  1009.  The  findings  of  the  chancellor  on  con- 
flicting testimony  of  witnesses  appearing  be- 
fore him  will  not  be  disturbed  on  appeal.— -Huff- 
man v.  Huffman  (Mo.)  1. 

8  1009.  The  Supreme  Court  may  review  find- 
ings of  fact  in  chancery  cases.— Glascock  v, 
Glascod^  (Mo.)  67. 

8  1009.  The  Supreme  Court,  In  reviewing  an 
equity  case,  will  defer  largely  to  the  findings 
of  the  trial  court  on  all  issues  of  fact,  and 
will  not  disturb  a  judgment  of  the  trial  court 
on  the  ground  that  the  findings  are  against  the 
weight  of  the  evidence.— Jones  v.  Hiomas  (Mo.) 
1177. 

8  1010.  A  finding  of  the  trial  court  held  con- 
clusive on  appeal. — ^Bean  v.  Bird  (Tex.  Civ. 
App.)  177. 

(H)  HARMLESS  ERROR. 

8  1029.  Any  error  against  one  not  entitled 
to  recover  is  harmless. — ^Ziehme  v.  Miller  (Tex. 
Civ.  App.)  1010. 

8  1032.  The  improper  admission  of  evidence 
is  presumed  to  be  prejudicial ;  the  burden  being 
on  the  party  introducing  it  to  show  that  no 
prejudice  resulted. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Walker  (Ark.)  534. 

8  1033.  Railway  companies,  sued  for  death 
caused  by  an  explosion  of  a  car  of  dynamite. 
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held  not  entitled  to  complain  of  an  instruction. 
— Soutliem  Ry.  Co.  t.  Adkins'  Adm'r  (Ky.)  321. 

{  1033.  Appellants  held  not  entitled  to  com- 
plain of  error  aeainst  respondent.— Seger  t.  Ab- 
ington  (Mo.)  704. 

{  1033.    In  an  action  against  a  railroad  for 

injuries  through  being  struck  by  a  train,  defend- 
ant held  not  entitled  to  complain  of  an  errone- 
ous instruction,  where  the  error  was  in  its  fa- 
vor.—Texas  &  P.  Ry.  Co.  V.  Crawford  (Tex. 
av.  App.)  193. 

{  1034.  The  action  of  the  conrt  in  permitting 
a  foreign  guardian  of  a  nonresident  infant  de- 
fendant to  defend  the  action,  instead  of  comply- 
ing with  Kirby's  Dig.  |  6023,  held  not  to  render 
the  judgment  against  the  infant  yoid. — Martin 
V.  Gwynn  (Ark.)  754. 

i  1039.    Defendant  held  not  prejudiced  by  the 

court's  refusal  to  compel  plaintiff  to  elect  be- 
tween two  inconsistent  defenses  to  defendant's 
counterclaim.— Lankford  v.  Lankford  (Ky.)  962. 

S  1039.  In  an  action  by  the  drawer  of  checks, 
paid  OD  a  forced  indorsement,  to  recover  the 
amount  thereof,  omission  in  the  petition  to  al- 
lege demand  held  not  reversible  error, — Lieber 
V.  Fourth  Nat.  Bank  (Mo.  App.)  672. 

{  1040.  The  error  in  not  sustaining  a  demur- 
rer of  a  defendant  to  the  petition  is  rendered 
harmless  by  an  instruction  directing  a  verdict 
for  him.— Young  v.  State  Bank  of  Marshall 
(Tex.  Civ.  App.)  476. 

I  1042.  Failure  to  strike  out  defendants' 
plea  held  not  prejudicial,  where  action  was 
barred  by  limitations.— Kalteyer  v.  Mitchell 
(Tex.)  792. 

i  1046.  In  an  action  for  the  purchase  price 
of  goods  sold,  a  statement  of  the  court  held  not 
prejudicial  to  plaintifl  as  indicating  an  opinion 
of  the  court  as  to  the  facts  of  the  case.— Ameri- 
can Standard  Jewelry  Ga  v.  R.  J.  Hill  &  Son 
(Ark.)  781. 

§  1046.  The  transfer  of  a  common-law  ac- 
tion to  equity  after  a  verdict  for  plaintiff,  re- 
sulting In  a  decree  for  plaintiff  for  the  same 
amount  as  the  verdict,  was  not  prejudicial  to 
defendants.— L.  &  3.  A.  Stewart  v.  Blue  Grass 
Canning  Co.  (Ky.)  401. 

{  1047.  Defendant  was  not  prejudiced  by  a 
ruling  forbidding  him  to  re-oj>en  bis  case  in 
chief  after  he  had  put  in  his  evidence  and  plain- 
tiff bad  testified  in  rebuttal,  where  he  was  after- 
ward virtually  permitted  to  re-open  his  case 
in  chief.— Wolfort  v.  Hochbaum  (Ark.)  S25; 
Modem  Laundry  v.  Same,  Id. 

{  1050.  In  view  of  undisputed  evidence  that 
a  defect  in  a  shaft  existed,  and  the  real  issue 
of  whether  it  made  the  shaft  unsafe,  held,  any 
error  in  allowing  evidence  of  how  it  'was  pro- 
duced was  harmless.— Phelps  v.  Conqueror  Zinc 
&  Lead  Co.  (Mo.)  705. 

S  1050.  A  defendant  in  a  personal  injury  ac- 
tion held  not  entitled  to  complain  of  the  admis- 
sion of  certain  evidence  in  view  of  other  evi- 
dence received  without  objection.— Texas  &  N. 
O.  R.  Co.  V.  McCoy  (Tex.  Civ.  App.)  446. 

{  1050.  Error  in  the  admission  of  testimony 
is  cured  by  the  same  evidence  being  permitted 
to  go  to  the  jury  unobjected  to  at  a  different 
time.— Hudson  v.  Slate  (Tex.  Civ.  App.)  469. 

§  1050.  In  a  personal  injury  action,  the  ad- 
mission of  testimony  that  plaintiff's  nervous  con- 
dition if  not  cured  "might"  result  in  insanity 
held  not  prejudicial  error. — Rapid  Transit  Ry. 
Co.  V.  Allen  (Tex.  Civ.  App.)  486. 

{  1050.    The  admission  of  evidence  in  tres- 

Eass  to  try  title  held  harmless.— Beall  v.  CSiat- 
am  (Tex.  Civ.  App.)  492. 

{  1050.  The  admission  of  irrelevant  evidence 
is  not  reversible  error  unless  prejudice  is  shown. 


—Adams  t.  Gary  Lnmber  Cou  (Tex.  Civ.  App.) 

1017. 

I  1061.  Error  under  CHy.  Code  Prac.  f  606. 
in  allowing  a  wife  to  testify  to  a  communica- 
tion by  her  husband,  held  not  cured  by  other 
testimony.— Wall's  Ex'r  v.  Dimmitt  (Ky.)  299. 

i  1051.  No  error  can  be  predicated  on  tbe 
admission  of  evidence  to  prove  a  fact  which  was 
not  disputed  directly  or  indirectly  by  cmy  wit- 
ness testifying  in  the  case.— Hudson  t.  Slate 
(Tex.  Civ.  App.)  469. 

{  1051.  A  party  cannot  object  to  testimony 
subsequently  elicited  by  him  on  cross-examina- 
tion of  the  witness.— Missouri,  K.  &  T.  Bv.  Co. 
of  Texas  t.  Pettit  (Tex.  Civ.  App.)  884. 

i  1051.  A  party  held  not  entitled  to  complain 
of  the  error  in  admitting  certain  evidence,  be- 
cause of  his  offering  similar  evidence. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  t.  Pettit  (Tex.  CSv. 
App.)  894. 

S  1051.  A  party  is  estopped  from  asserting 
error  to  the  overruling  of  his  objection  to  evi- 
dence, where  similar  evidence  was  subsequently 
repeated  by  the  witness  without  objection. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Pettit 
(Tex.  Civ.  App.)  894. 

f  1051.  The  error,  if  any,  in  admitting  the 
testimony  of  a  witness,  is  harmless,  where  other 
witnesses  were  allowed  to  give  similar  testi- 
mony without  objection. — ^Kussouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Williams  (Tex.  Civ.  App.) 
1043. 

S  1053.  The  admission  of  testimony  as  to  tbe 
general  reputation  of  one  for  truth  and  vera- 
city, founded  upon  personal  acquaintanceship 
and  business  transactions,  held  not  prejudiciu 
under  tbe  circumstances.--City  of  Covington  y. 
Gates  (Ky.)  342. 

i  1053.  In  an  action  bjr  tbe  transferee  of  a 
note,  tbe  error  in  admitting  certain  evidenc« 
held  not  cured  by  the  instructions. — ^Young  v. 
State  Bank  of  Marshall  (Tex.  Civ.  App.)  476. 

S  1053.  Any  error  in  the  admission  of  evi- 
dence held  harmless.— Stubba  t.  Marshall  CTvx. 
Civ.  App.)  1030. 

I  1066.  Where  the  Supreme  Court,  on  appeal 
in  an  equity  case,  could  not  disturb  the  findings 
of  the  chancellor,  though  it  admitted  and  con- 
sidered testimony  improperly  excluded  by  the 
chancellor,  tbe  error  in  excluding  the  evidence 
was  not  ground  tor  reversal.— Jones  v.  Thomas 
(Mo.)  1177. 

{  1056.  In  an  action  by  a  purchaser  of  land 
to  recover  the  consideration,  the  exclusion  of 
certain  evidence  held,  at  most,  harmless  error. 
—Hudson  V.  Slate  (Tex.  Civ.  App.)  469. 

{  1057.  The  error  in  excluding  evidence  to  es- 
tablish a  fact  shown  by  other  uncontroverted 
evidence  is  not  prejudicial. — Western  Union 
Telegraph  Co.  v.  Gillis  (Ark.)  749. 

f  1057.  The  exclusion  of  certain  testimony 
held  not  prejudicial  error. — City  of  Covington 
v.  Gates  (Ky.)  342. 

!  1060.  Reversible  error  cannot  be  predicated 
on  the  words  of  an  attorney  in  argument,  where 
they  were  promptly  withdrawn  by  him,  and  the 
amount  of  tbe  verdict  dues  not  show  reasonably 
that  the  jury  could  have  been  inflamed  or  im- 
passioned thereby.— Texas  Midland  R.  Co.  t. 
Geraldon  (Tex.  Civ.  App.)  1004. 

I  1062.  In  an  action  for  damages  to  adjoin- 
ing property  caused  by  a  subcontractor  in  blast- 
ing, held,  in  view  of  the  evidence,  that  there  was 
no  prejudicial  error  in  failing  to  submit  the 
question  whether  tbe  principal  contractor  had 
notice  of  the  nuisance  and  took  prompt  and  ef- 
ficient means  to  suppress  It. — Proost  v.  Hinesley 
(Ky.)  389 ;   Hinesley  v.  Beattie,  Id. 
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g  1062.  In  a  servant's  action  for  injuries 
caused  by  a  column  of  wire  falling  on  him  after 
he  had  called  his  foreman's  attention  to  its 
leaning  condition,  error  in  leaving  to  the  jury 
the  question  of  the  foreman's  authority  and  du- 
ty to  brace  the  columns  was  not  prejudicial.^ 
Burkard  v.  A.  Leschen  8c  Sons  Rope  Co. 
(Mo.)  35. 

i  1064.  Giving  of  abstract  instruction  held 
prejudicial  where  it  cannot  be  determined  on 
what  the  verdict  was  based. — ^Ayer  &  Lord  Tie 
Co.  V.  Young  (Arlt.)  1080. 

I  1066.  Error  in  giving  instruction  on  plea 
unsupported  by  the  evidence  held  not  harmless.— 
Caldwell  v.  Lander  (Tex.  Civ.  App.)  198. 

I  1066.  In  an  action  by  an  employe  for  in- 
juries, held,  that  whether  the  conclusion  of  the 
court  in  an  instruction  that  other  employes  than 
the  foreman  who  worked  with  defendant  at  the 
time  of  the  injury  were  fellow  servants  was 
proper  or  not  was  not  material.— Scott  v.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  890. 

{  1067.  In  an  action  for  injuries  to  a  serv- 
ant, failure  to  charge  on  right  of  defendant  to 
recover  if  injuries  were  caused  by  act  of  co- 
employ^  held  not  prejudicial.— Swift  &  Co.  v. 
Martine  (Tex.  Civ.  App.)  209. 

}  1068.  Error  In  an  abstract  instruction  as 
to  the  measure  of  damages  to  crops  held  not 
prejudicial.— Jonesboro,  Lb  O.  &  E.  Ry.  Co.  T. 
Cable  (Ark.)  550. 

g  1068.  Error  in  defining  conversion  held 
harmless. — Crawford  ▼.  Thomason  (Tex.  Civ. 
App.)  181. 

(  1068.  Where  the  proper  verdict  waa  re- 
turned, and  a  correct  judgment  entered  thereon, 
the  case  will  not  be  reversed  merely  because  of 
an  erroneous  instruction,  which  could  not  have 
affected  the  disposition  of  the  case. — Caldwell 
V.  Houston  &  T.  C.  By.  Co.  (Tex.  Civ.  App.) 
488. 

S  1068.  Any  error,  in  an  instruction  to  find 
against  defendant  "on  the  injunction  sued  out," 
was  harmless,  where  the  injunction  theretofore 
issued  was  dissolved. — Briggs  v.  New  South 
Lumber  Co.  (Tex.  Civ.  App.)  885. 

I  1071.  Where  a  suit  to  quiet  title  was  tried 
to  the  court  so  far  as  the  issue  of  title  was  con- 
cerned, an  objectionable  instruction  on  such 
question  was  not  prejudicial  to  defendants. — 
Stone  V.  Perkins  (Mo.)  717. 

S  1071.  In  an  action  bv  one  tenant  against 
another  for  damages,  in  which  the  owners  were 
also  made  defendants,  any  error  in  finding  that 
there  was  no  express  covenant  by  the  owners 
to  repair  held  immaterial.— Burkett  &  Barnes  r. 
Dillon  (Tex.  Civ.  App.)  917. 

g  1073.  Where  a  stockholder's  unpaid  sub- 
scription is  in  excess  of  a  judgment  against  the 
corporation,  no  harm  can  result  from  a  failure 
to  limit  a  judgment  over  against  the  stockhold- 
er to  the  amount  of  his  unpaid  subscription. 
— Frogge  V.  Bullock  (Mo.  App.)  1194. 

(K)  SUBSEQUENT  APPEALS. 

I  1097.  A  former  decision  of  the  Court  of 
Appeals  in  a  will  contest  held  to  preclude  propo- 
nents' right  to  a  reversal  of  a  subsequent  judg- 
ment for  contestants,  with  directions  to  pro- 
bate the  will.— Wall's  Ex'r  v.  Dimmitt  (Ky.) 
299. 

g  1097.  The  determination  of  a  question  on 
a  former  appeal  l>ecomes  the  law  of  the  case. 
— Butz  V.  Murch  Bros.  Const.  Co.  (Mo.  App.) 
635. 

g  1097.  Assignments  of  error,  which  were 
passed  upon  by  another  Court  of  Civil  Appeals, 
will  not  be  considered,  where  their  consideration 
is  not  essential  to  the  disposition  of  the  case. 


— Lantry-Sbarp«  Contracdng  Co.  t,  McCracken 
(Tex.  Civ.  App.)  453. 

XVn.  SETEBMIirATXOir  Ain>  DISPO- 
SITIOK  OF  CAUSE. 

(B)  AFFIRMANCE. 

{  1127.  Where  a  motion  to  affirm,  on  the 
ground  that  appellant  did  not  file  the  transcript 
within  the  required  time,  waa  not  accompanied 
by  the  usual  docket  fee,  the  motion  will  not  b« 
considered,  not  being  properly  filed.— Gordon  t. 
(Park  (Mo.)  1163. 

g  1140.  Where  the  exact  amount  Improperly 
allowed  by  the  jury  in  assessing  damages  is 
shown  by  the  verdict,  the  error  may  be  cured 
by  a  remittitur.— St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Allen  (Tex.  Oiv.  App.)  023. 

g  1140.  Practice  as  to  remanding  cause  stat- 
ed, where  an  improper  element  of  damage  is  al- 
lowed.—Houston  &  T.  C.  Ry.  Co.  V.  Rogers 
(Tex.  Civ.  App.)  1053. 

(D)  REVERSAL. 

I  1170.  A  judgment  for  the  damages  assessed 
In  an  action  on  an  attachment  bond,  instead  of 
a  judgment  for  the  penalty,  is  irregular;  but 
the  defect  can  be  corrected  by  the  appellate 
court  under  the  authority  conferred  by  Rev.  St. 
1809,  gg  865,  868  (Ann.  St.  1906,  pp.  812,  815). 
—State  ex  rel.  Rife  v.  Reynolds  (Mo.  App.)  653. 

f  1173.  Where,  in  an  action  against  several 
joint  tort-feasors,  there  was  no  pleading  by  one 
of  defendants  claiming  contribution,  and  he 
asserted  no  right  on  appeal  to  relief,  would  be 
affirmed  as  to  him,  though  reversed  as  to  the 
other  defendants. — Wimple  T.  Patterson  (Tex. 
Civ.  App.)  1034. 

g  1175.  Where  the  object  for  which  the  conrt 
remanded  a  cause  will  be  accomplished  by  ren- 
dering judgment  as  prayed  for  on  rehearing,  the 
court  wil'  grant  the  rehearing  and  render  judg- 
ment—Wilkin  V.  Geo.  W.  Owens  &  Bros.  (Tex.) 
425. 

g  1180.  Where  the  canse  mnst  be  reversed 
and  remanded  for  a  new  trial  on  the  original 
canse  of  action,  the  ancillary  attachment  pro- 
ceeding must  also  be  remanded  with  instruction 
to  sustain  it  in  case  judgment  is  obtained  by 
plaintifF  on  the  new  trial. — Hogg  t.  Tharmaa 
(Ark.)  1070. 

APPEARANCE. 

(8.  As  a  general  rule,  an  answer  to  the  mer- 
its operates  as  a  voluntary  appearance. — Wice- 
carver  v.  Mercantile  Town  Mut.  Ins.  Co.  (Mo. 
App.)  608. 

g  20.  A  defendant  who  filed  a  demurrer  to 
the  complaint  held  to  have  sufficiently  appeared, 
so  as  to  make  a  decree  binding  on  him  until 
reversed  or  set  aside.— Greer  v.  Newbill  (Ark.) 
531. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  g§  102,  105,  270. 

APPOINTMENT. 

Of  committee  of  insane  person,  se  Insane  Per- 
sona, g  36. 

Of  executor  or  administrator,  see  Executors  and. 
Administrators,  Jg  20,  22. 

Of  guardian,  see  Gruardian  and  Ward,  gg  8,  13. 

Of  receiver  of  corporation,  see  Goroorations,  gg 
553-559. 

Of  special  judge,  see  Judges,  g  16. 

Of  trustee,  see  Trusts,  g  169. 

ARBITRATION  AND  AWARD. 

See  Reference. 
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ARCHITECTS. 

ApproTal  of  perfoxmance  of  contract  Me  Con- 
tracts, I  284. 

ARGUMENT  OF  COUNSEL 

la  dvll  actions,  aee  Trial,  H  122-133. 
In  criminal  prosecutioni,  aee  Criminal  Law.  H 
713-730. 

ARREST. 

Illegal  arrest,  see  False  Imprisonment. 


ARREST  OF  JUDGMENT. 

;ution8,  see 

ARSON. 


In  criminal  prosecutions,  see  Criminal  Law,  11 
908,  974. 


See  Firea. 

ASSAULT  AND  BAHERY. 

X.  CtVUs  I.IABIUTT. 

(A)  ACrrS  CONSTITUTING  ASSAUM?  OR 

BATTERY   AND   LIABILITY 

THEREFOR. 

I  15.    When  one's  liome  is  invaded,  after  a 

request  to  desist,  he  may  resort  to  such  means 

as  are  necessary  in  the  exercise  of  a  reasonable 

judgment   to  expel   the  intruder. — Newcome   v. 

Russell  (Ky.)  3U6. 

I  15.  An  instruction,  in  an  action  for  as- 
sault and  battery,  held  more  favorable  than  de- 
fendant had  the  right  to  request. — Newcome  t. 
Kussell  (Ky.)  305. 

(B)  ACTIONS. 

I  85.  Evidence  in  an  action  for  assault  held 
not  to  sustain  a  verdict  for  defendant  on  the 
theory  of  self-defense. — Vaughan  v.  McDaniel 
(Ark.)  533. 

n.  cBnaNAi.  bespohsibiutt. 

(A)  OFFENSES. 

I  58.  Burning  a  person  with  a  hot  stove-lid 
lifter,  causing  sores  and  lacerations,  thereby 
constitutes  a  disGgurement  within  Kev.  St.  1809, 
I  1849  (Ann.  St.  1906,  p.  1279),  the  word  "dis- 
figure" being  considered  in  its  ordinary  sense 
as  meaning  to  mar  the  figure.— State  t.  Nieu- 
haua  (Mo.)  73. 

(  58.  Inflicting  wounds  on  another  by  means 
of  a  rawhide  whip  and  a  hot  store-lid  litter  con- 
stitutes a  "wounding,"  within  Rev.  St.  1899,  f 
1849  (Ann.  St.  1906,  p.  1279),  though  the  whip 
and  stove-lid  lifter  were  not  deadly  or  dangerous 
weapons.— State  v.  Nieohaus  (Mo.)  73. 

(B)  PROSECUTION  AND  PUNISHMENT. 

Application  of  instructions  to  case,  see  Crim- 
inal Law,  {  814. 

Duplicity  in  indictment,  see  Indictment  and  In- 
formation, {  125. 

I  74.  An  indictment  under  Rev.  St.  1899,  i 
1849  (Ann.  St.  1906,  p.  1279),  for  maiming,  dis- 
figuring, or  inflicting  great  bodily  harm  on  an- 
other need  not  allege  that  the  act  was  done  will- 
fully, intentionally,  with  malice,  with  a  deadly 
or  dangerous  weapon,  or  under  circumstances 
which,  had  death  ensued,  would  have  constitut- 
ed murder  or  manslaughter.— State  t.  Nieuhaus 
(Mo.)  73. 

S  75.  In  a  prosecution  for  wounding  and 
disfiguring  under  Rev.  St.  1899,  §  1849  (Ann. 
St.  1906,  p.  1279),  held,  that  it  is  not  necessary 
to  allege  tliat  the  assault  was  made  with  intent 
to  kill. — State  v.  Nieuhaus  (Mo.)  73. 


{  8S.  In  a  prosecution  for  wounding  and  dis- 
figuring nnder  Rev.  St  1899,  {  1849  (Ann.  St. 
1906,  p.  1279),  where  accused  claimed  that  she 
whipped  prosecutrix  to  cure  her  of  lying,  evi- 
dence as  to  prosecutrix's  habit  of  lying  previous 
to  the  punishment  in  question  and  of  punish- 
ment which  accused  had  inflicted  upon  ner  for 
that  habit  before  tliat  time  was  properly  exclud- 
ed as  immaterial. — State  ▼.  Nieuhaus  (Mo.)  73. 

{96.  In  a  prosecution  nnder  Rev.  St.  1899, 
I  1849  (Ann.  St.  1906,  p.  1279),  for  wounding 
and  disfiguring  a  girl,  accused  held  to  have  had 
the  full  ben^t  of  her  explanation  as  to  the 
cause  for  administering  the  whipping. — State  T. 
Nieuhaus  (Mo.)  73. 

ASSESSMENT. 

Of  damages,  see  Damages,  S{  206-222. 

Of  expenses  of  public  improvements,  see  Sfn* 

nicipal  Corporations,  S§  407,  513,  538-582. 
Of  tax,  see  Taxation,  i\  365-493. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  ft  71&-747. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 
Benefit  of  Oreditors. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 

Of  vendor's  lien,  see  Vendor  and  Pnichaaer,  i 
261. 

X.  RE01TIBITE8  AND  VAUDITT. 

(A)  PROPERTY,  ESTATES,  AOT)  RIGHTS 
ASSIGNABLE. 

I  24.  A  common-law  rule  respecting  assign- 
ment of  rights  of  action  for  torts  held  relaxed. 
— Remmers  v.  Remmers  (Mo.)  1117. 

XV.  ACTIONS. 

{  131.  In  an  action  by  an  indorsee  of  notes, 
the  makers  held  not  entitled  to  question  the 
validitj  of  the  assignment,  where  no  denial 
thereof  nnder  oath  was  filed  as  required  by  Kir- 
by's  Dig.  {  617.— Winer  t.  Bank  of  Blytheville 
(Ark.)  232. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  {  364. 

Change  of  venue  of  proceedings  nnder  assign* 
ment,  see  Venue,  {  36. 

X.  BEQTnSITES  AND  VAIiXDITT. 

(A)  NATURE    AND    ESSENTIALS    OP 
TRUSTS  FOR  CREDITORS. 

f  19.  Ky.  St  1909,  {  1910  (Russell's  St. 
i  2104),  relating  to  preferences  to  creditors,  does 
not  apply  to  a  transfer  of  notes  in  Ohio  pre- 
ferring Kentucky  creditors ;  and,  there  being  no 
similar  provision  in  Ohio,  the  transaction  is 
valid. — Fawcett's  Assignee  v.  Mitchell,  Finch 
&  Co.  (Ky.)  956. 

VII.  ACCOTTNTINO,    SETTXiEMENT, 

AND  DISCHARGE  OF 

ASSIGNEE. 

f  3S5.  An  assignee  for  benefit  of  creditors 
who  purchases  claims  against  the  estate  for  less 
than  their  face  should  only  be  allowed  the 
amount  that  he  actually  pays  on  the  claims. — 
In  re  T.  S.  Heath  &  Boa  (Mo.  App.)  125; 
Heath  v.  Tucker,  Id. 

{  393.  An  assignee  for  the  benefit  of  cred- 
itors should  not  be  allowed  compensation  where 
he  has  purchased  the  equity  of  the  assignor  in 
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the  estate.— In  re  T.  S.  Heath  A  Son  (Mo.  App.) 
125;    Heath  v.  Tucker,  Id. 

■  i  395.  On  the  hearing  on  exceptions  to  the 
final  report  of  an  assignee  for  creditors,  the 
TBlidity  of  a  transfer  by  the  assignor  to  the 
assignee  cannot  be  attacked.— In  re  T.  S.  Heath 
ft  Son  (Mo.  App.)  125 ;   Heath  t.  Tucker.  Id. 

ASSOCIATIONS. 

Mntnal  benefit  insurance  associations,  see  In- 
surance, U  719-793. 

ASSUMPSIT,  ACTION  OF. 

Bee  Account  Stated ;   Money  Lent. 

ASSUMPTION. 

Of  risk  by  employ^,  see  Master  and  Servant,  l| 
203-226,  262,  288,  295. 

ATTACHMENT. 

See  Execution;    Oamisbment. 
Exemptions,  see  Exemptions;    Homestead. 
For  costs  in  divorce  suit,  see  Divorce,  f  195. 

I.  KATURE  AMD  OHOUND8. 

(A)  NATURE   OF   REMEDY,  CAUSES   OF 
ACTION,  AND  PARTIES. 

i  5.  Under  the  statute,  contractual  relations 
must  exist  between  plaintiff  in  attachment  and 
defendant  or  a  contract  be  made  for  his  benefit, 
and  the  character  of  tbe  claim  is  not  affected  so 
as  to  preclude  an  attachment  because  tortious 
elements  are  involved. — L.  &  J.  A.  Stewart  v. 
Blue  Grass  Canning  Co.  (Ky.)  401. 

V.  I.EVT,  UEN,  AND   CUSTOBT  AND 

DISPOSITION  OF  PROPERTY. 

{  178,  The  levy  of  an  attachment  on  the  in- 
terest that  defendant  owned  in  land  does  not  at- 
tach to  title  subsequently  acquired  by  him  and 
conveyed  to  another.— Sullivan  v.  Qraham  (Tex. 
Civ.  App.)  171. 

VI.  PR0CEEDIN08   TO    8TTPPORT  OR 

ENFORCE. 

{  207.  In  an  action  against  two  nonresidents, 
where  one  was  served,  even  if  an  attachment  of 
their  joint  property  was  void  as  to  the  interest 
of  the  other  defendant,  the  whole  of  the  joint 
property,  on  judgment  against  both  defendants 
and  the  sustaining  of  tbe  attachment,  could 
be  subjected  to  the  judgment  under  Civ.  Code 
Prac  f  209.— Ia  &  J.  A.  Stewart  v.  Blue  Grass 
Canning  Co.  (Ky.)  401. 

Vn.  QVASHINO,    VACATING.    DIMO- 
I.TJTION,  OR  ABANDONICENT. 

Reversal  of  judgment  in  main  action  with  in- 
structions as  to  sustaining  or  dissolving  at- 
tachment, see  Appeal  and  Error,  {  1180. 

X.  XIABIUTIES    ON  BONDS   OR   UN- 
DERTAKINGS. 

Aider  of  defects  in  pleading  by  verdict  in  action 
on  attachment  bond,  see  Pleading,  |  433. 

{  349.  A  petition,  in  an  action  on  an  attach- 
ment bond  conditioned  as  required  by  Rev.  St. 
1899,  I  872  (Ann.  St  1906,  p.  482),  which  fails 
to  aver  the  nouj^yment  of  damages  sustained, 
is  demnrrable.— State  ex  rel.  Rife  v.  Reynolds 
(Mo.  App.)  653. 

{  353.  The  judgment  in  an  action  on  an  at- 
tachment bond  should  be  for  the  penalty  of  the 
bond  to  be  satisfied  bv  the  payment  of  tne  dam- 
ages assessed,  with   interest  from   the  date  of 


judgment  and  costs.— State  ex  rsL  Rift  T.  Rey- 
nolds (Ma  Appw)  663. 

AHENDANCL 

Of  juror,  see  Jury,  {{  68-67. 
Of  witness,  see  Witnesses,  |  21. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  In  dv- 

il  actions,  see  Trial,  K  122-133. 
'Argument  and  conduct  of  counsel  at  trial  in 

criminal  prosecutions,  see  Criminal  Law,  || 

713-730. 
Attorneys  in  fact,  see  Principal  and  Agent 
Harmless  error  in  argument  and  conduct,  see 

Appeal  and  Error,  {  1060. 
Harmless  error  in   argument   and  conduct  of 

prosecuting   attorney,    see    Criminal   Law,   | 

Review  of  argument  and  conduct  of  counsel  as 
dei>endent  on  presentation  in  lower  court  of 
grounds  of  review,  see  Apmal  and  Error,  | 
§07 ;  Criminal  Law,  {  1037. 

n.  RETAINER  AND  AVTHORITT. 

I  70.  Notice  of  motion  served  on  an  attorney 
as  attorney  for  tbe  adverse  party  is  sn£Bcient  in 
the  absence  of  a  disclaimer  of  relations  between 
them.— Duff  v.  Combs  (Ky.)  259;  Combs  v. 
Duff,  Id. 

{  88.  Authority  of  counsel  employed  to  se- 
cure the  appointment  of  a  new  trustee  in  respect 
to  conferring  further  powers  on  the  court,  stat- 
ed.—State  ex  tel.  McManus  v.  Muench  (Mo.)  25. 

rv.  COMPENSATION  AND  I.IEN  OF 
ATTORNEY. 

(A)  FEES  AND  OTHER  REMUNERATION. 

Recovery  in  action  for  maliciona  prosecution, 
see  Malicious  Prosecution,  {  67. 

ATTORNEY  GENERAL 

Appearance  for  state  in  general,  see  States,  | 
205. 

AUDITA  QUERELA. 

I  1.  The  writ  of  audita  querela  lies  to  re- 
view a  judgment  on  account  of  some  matter  oc- 
curring after  judgment  amounting  to  a  dis- 
charge of  its  obligation. — Smith  T.  Toung  (Mo. 
App.)  628. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  f|  106,  123. 
Of  attorney,  see  Attorney  and  Client  li  70,  88. 
Of  corporate  o£Scers  or  agents,  see  Corporations, 

»  297,  298. 
Of  justice  of  the  peace,  see  Justices  of  the  Peace, 

(44. 
Of  special  Judge,  see  Judges,  f  2S. 

AUTOPSY. 

On  body  of  decedent  on  trial  of  aetioii  for  caus- 
ing death,  see  Death,  t  lOS^. 

BAILMENT. 

Embezzlement  or  larceny  by  bailee,  see  Embec- 
zlement 

Particular  tpecie*  of  iailmenU,  and  (ailments 

incident  to  particular  occupation*. 
See  Banks  and  Banking,  {{  119-164 ;   Carriers, 

II  40-180 ;   Pledges. 
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BANKRUPTCY. 

See  AsBignments  for  Benefit  of  Crediton. 

in.  ASSXONMISNT,  ABMHraSTBATIOK, 

AMD  DISTRIBITTION  OF  BANK- 

BUPT'B  ESTATE. 

(F)  CLAIMS  AGAINST  AND  DISTRIBU- 
TION OF  ESTATE. 

(  864.  Hie  fact  that  the  assignee  of  one  who 
conditionally  sold  a  stock  of  goods  filed  a  de- 
mand in  bankruptcy  proceedings  against  the 
buyer  held  not  to  preclude  bim  from  suing  on  a 
guaranty  of  performance  of  the  contract  of  sale 
by  the  buyer.— Vette  v.  J.  S.  Merrell  Drug  Co. 
(Mo.  App.)  666. 

V.  BIGHTS,   BEMOBDIES.   AMD   DI8- 
OHABOE  OF  BANKBITFT. 

f  890.  A  bankrnpt  cannot  sue  to  recover 
stock  or  damages  for  its  conversion  or  vrongful 
procurement,  the  trustee  being  the  only  proper 

?arty   plaintiff. — Remmers    v.   Remmers    (Mo.) 
117. 

BANKS  AND  BANKING. 

OOXTBOI.  AND   BEOTTUkTXOir  IK 
OEITEBAX. 

False  swearing  in  making  official  report,  see 
Perjury,  U  9,  26. 

False  swearing  in  making  official  report,  evi- 
dence of  other  offenses,  see  Criminal  Law,  i 
370. 

False  swearing  in  making  official  report,  plead- 
ing matters  judicially  noticed,  see  Indictment 
and  Information,  {  61. 

m.  FinrcTioira  amd  deaunos. 

(A)  BANKING   FRANCHISES   AND    POW- 
ERS, AND  THEIR  EXERCISE 
IN  GENERAL. 

I  87.  In  the  absence  of  any  statute  limiting 
its  authority,  a  bank  organized  under  the  laws 
of  this  state  may  transact  any  business  with- 
in the  scope  of  its  charter  in  other  states. — 
Fawcett's  Assignee  v.  Mitchell,  Finch  &  Co. 
(Ky.)  956. 

(Q  DEPOSITS. 

Receipt  and  retention  of  pass  book  by  depositor 
as  constituting  accounts  stated,  see  Account 
Stated,  {  1. 

I  119.  A  transaction  between  a  bank  and  a 
depositor  arising  from  a  check  on  the  deposit 
is  a  debit  and  credit  account. — Lieber  v.  Fourth 
Nat  Bank  (Mo.  App.)  672. 

S  129.  A  bank  obtaining  possession  of  funds 
by  mistake,  and  not  for  value,  has  no  e()aitable 
claim  thereto,  and  no  injustice  is  done  in  com- 
pelling it  to  surrender  the  same  to  the  true 
owner.— Mingus  v.  Bank  of  Ethel  (Mo.  App.) 
083. 

I  134.  The  rule  that  the  funds  of  a  depositor 
may  be  applied  to  the  discharge  of  his  indebted- 
ness to  the  bank  held  to  have  no  application 
where  the  bank  acquired  the  funds  through  a 
mistake. — Mingus  v.  Bank  of  Ethel  (Mo.  App.) 
683. 

I  148.  Payment  of  a  check  by  the  drawee 
bank  was  an  assurance  to  the  drawer  that  the 
bank  had  assured  itself  of  the  genuineness  of 
precedinR  indorsements.— Lieber  v.  Fourth  Nat. 
Bank  (Mo.  App.)  672. 

{  148.  A  depositor  held  not  negligent  ao  as 
to  preclude  recovery  from  the  bank  of  the 
amount  of  checks  paid  on  forged  indorsements. — 
Lieber  v.  Fourth  Nat.  Bank  (Mo.  App.)  672. 

{  148.  The  drawer  of  a  check  was  not  as 
much  bound  as  the  drawee  bank  to  know  that 


the  first  of  several  indorsements  was  forged.^— 
Lieber  v.  Fourth  Nat.  Bank  (Mo.  App.)  6<2. 

i  154.  Variance  in  an  action  for  money  had 
and  received  held  under  the  evidence  not  preju- 
dicial to  defendant.— Mingus  v.  Bank  of  E&el 
(Mo.  App.)  683. 

(E)  LOANS  AND  DISCOUNTS. 

H  177,  179.  Taking  notes  or  other  secnritlea, 
whether  for  the  purpose  of  discount  or  to  secim 
a  debt,  ip  a  part  of  the  legitimate  business  of  a 
banking  corporation.— Fawcett's  Assignee  t. 
Mitchell,  Finch  &  Co.  (Ky.)  956. 

{  179.  Where  a  Kentucky  bank  took  a  trans- 
fer in  Ohio  of  notes  to  secure  an  Ohio  debt, 
the  transaction  must  be  governed  by  the  laws 
of  Ohio.— Fawcett's  Assignee  v.  Mitchell,  Finch 
tc  Co.  (Ky.)  956. 

(H)  ACTIONS. 

I  226.  Where  the  only  defense  to  an  action 
on  orders  to  pay  money  was  a  general  denial  of 
the  execution  of  the  orders  and  a  plea  of  non 
est  factum,  held  reversible  error  to  admit  evi- 
dence of  and  to  charge  on  affirmative  defenses  of 
suretyship  of  defendant  and  bis  discharge  as 
surety  and  of  payment — ^People's  Bank  t.  Stew- 
art (Mo.  App.)  99. 

IV.  NATIONAl  BANKS. 

{  262.  In  absence  of  evidence  that  a  national 
bank  president  and  cashier  acted  as  agents  for 
a  depositor  in  transferring  to  their  account 
money  they  agreed  to  loan  on  real  estate,  and 
that  the  depositor  knew  that  they  were  acting 
for  her  as  such,  the  bank  and  its  receiver  are 
liable  for  her  funds  so  transferred,  though  it 
could  not  loan  on  such  security.— Short  v.  But- 
ler (Mo.  App.)  114. 

VI.  I.OAN,  TBITS-r,  AND  INVESTMENT 
COMPANIES. 

!  310.  St.  1909,  i  593  (Russell's  St.  f  2182), 
requiring  officers  of  banks  to  make  quarterly 
reports  to  the  Secretary  of  State,  applies  to  in- 
stitutions doing  both  a  banking  and  a  trust 
business.— Anderson  v.  Commonwealth  (Ky.) 
364. 

BAR. 

Of  action  by  former  adjudication,  see  Judgment, 
H  554,  604. 

Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, 4  176. 

Of  dower,  see  Dower,  i  46. 

BARBERS. 

Discrimination  in  statute  imposing  license  tax 
on  barbers,  see  Constitutional  Law,  g  208. 

Exemption  from  occupation  tax,  see  Licenses, 
f  19. 

Imposition  of  license  tax  on  barbers  but  ex- 
empting certain  persons  as  grant  of  special 
privileges,  see  Constitutional  Law,  ^  205. 

BAHERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  Insurance  associations,  see  In- 
surance, ii  719-793. 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  Estop- 
pel, |8  91,  94.  ...«,. 

Acceptance  of,  as  ground  of  ratification,  see 
Principal  and  Agent,  {  171. 


See  Wills. 


BEQUESTS. 
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BEST  AND  SECONDARY  EVIDENCL 

In  dvU  actlona,  see  Evidence,  ||  157-178. 

BETTING. 

See  Oamlng. 

BIAS. 

Of  juror,  see  Jurr.  K  90-131. 
Of  witneaa,  see  Witnesses,  S  363. 

BIDS. 

For  public  lands,  see  Public  Lands,  |  ITS. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE 

See  Billa  and  Notes. 

BILLS  AND  NOTES. 

I.   REQUISITES  AITD  VAUDITT. 

(B)  FORM  AND  CONTENTS  OF  PROMIS- 
SORY  NOTES   AND   DUEBILIyS. 

f  30.  The  execution  of  a  note  "for  valne  re- 
ceived" implies  an  obligation  to  pay.— Sick  T. 
Yates  (Mo.  App.)  650. 

(E)  CONSIDERATION. 

f  92.  Liability  on  a  note  nven  foi;  inducing 
a  third  person  to  contract  held  not  defeated  on 
the  theory  that  the  contract  did  not  bind  such 
person  to  do  anything.— Price  t.  White  (Tex. 
Civ.  App.)  484. 

(F>  VALIDITY. 

i  107.  tinder  Rev.  St.  U.  S.  {  4886  (U.  S. 
Comp.  St.  1901,  p.  3382),  books  and  the  right 
to  sell  the  same  are  not  patents  or  patent  rights, 
and  a  note  given  therefor  need  not  comply  with 
Kirby's  Dig.  {f  513,  614.— Hogg  t.  Thutman 
(Ark.)    1070. 

XV.   NEOOTIABIUTT  AHS  TBANSFZia. 

(B)  TRANSFER  BY  INDORSEMENT. 
I  182.    Generally,  the  maker  of  a  note  cannot 
question  the  authority  or  capacity  of  the  pay- 
ee to  transfer  it— Winer  v.  Bank  of  Blytheville 
(Ark.)  232. 

V.  BIOHTB  Ain>  I.XABIIITIE8  ON  IK- 

BosBzacEirr  ob  transfer. 

(B)  INDORSEMENT  FOR  TRANSFER. 

i  296.  Every  indorser  of  commercial  paper, 
including  bank  checks,  guarantees  the  genuine- 
ness of  preceding  indorsements. — Lieber  v. 
Fourth  Nat.  Bank  (Mo.  App.)  672. 

an  BONA  FIDE  PURCHASERS. 
Ultra    vires   indorsement   by   corporation,    see 
Corporations,  {  487. 

I  337.  "Bona  fide  holder  of  negotiable  paper" 
defined.— Hogg  v.  Thurman  (Ark.)  1070. 

f  353.  Before  one  can  claim  to  be  an  inno- 
cent purchaser  of  a  negotiable  paper  for  value 
and  without  notice,  the  consideration  paid  must 
be  more  than  merely  nominal,  but  any  substan- 
tial consideration  is  snfBcient — Hogg  v.  Thur- 
man (Ark.)  1070. 

I  366.  A  bona  fide  holder  takes  negotiable 
paper  free  from  all  equitable  defenses  not  ap- 
pearing on  the  face  of  the  paper  and  for  which 


the  statute  does  not  declare  the  paper  invalid. 
—Hogg  V.  Thurman  (Ark.)  1070. 

I  370.  Want  of  consideration  is  not  available 
as  a  defense  to  a  note,  as  against  a  bona  iide 
purchaser  for  value,  before  maturity.— National 
Bank  of  RoUa  v.  Romine  (Mo.  App.)  104. 

VII.  PAYMENT   AND   DISOKAROE. 

Implied  authority  of  agent  to  receive  payment, 
see  Principal  and  Agent,  |  105. 

i  427.  A  note  must  be  paid  to  the  rightful 
holder,  and  payment  to  one  not  in  possession  of 
it  is  at  the  payee's  risk.— Winer  v.  Bank  t. 
Blytheville  (Ark.)  232. 

{  432.  Right  to  pay  a  note  in  coal  hrld  to 
end  on  its  maturity  in  accordance  with  the 
plain  letter  of  a  contract  by  which  the  privilege 
was  given.— McFarlane  v.  York  (Ark.)  773. 

Vm.  ACTIONS. 

Action  by  assignee,  effect  of  failure  to  deny  as- 
signment under  oath,  see  Assignments,  f  131. 

Pleading  different  defenses  together,  see  Plead- 
ing, I  90. 

S  462.  It  is  not  necessary  in  an  action  on  a 
note  to  aver  an  express  promise  of  defendant 
to  pay.— Bick  y.  Yates  (Mo.  App.)  660. 

i  471.  A  holder  of  a  note,  stipulating  for  at- 
torney's fees  in  case  suit  is  instituted  thereon, 
held  required  to  allege  and  prove  certain  facts 
in  order  to  recover  attorney's  fees. — Young  v. 
State  Bank  of  Marshall  (Tex.  Civ.  App.)  476. 

I  475.  In  an  action  on  a  note,  an  unverified 
plea  of  non  est  factum  admits  the  execution 
of  the  note  as  alleged.— Bick  v.  Yates  (Mo. 
App.)  650. 

f  487.    A  defect  in  a  petition  on  a  note,  and 

for  attorney's  fees  stipulated  therein,  arising 
from  failure  to  sufficiently  plead  the  right  to  re- 
cover attorney's  fees,  may  be  cured  by  amend- 
ment.—De  Steaguer  v.  Plttman  (Tex.  Civ.  App.) 
481. 

I  402.  In  a  suit  on  notes  the  burden  held  on 
the  makers  to  establish  certain  facts.— Winfrey 
v.  Ragan  (Mo.  App.)  83. 

I  493.  The  presumption,  under  Rev.  St  1899, 
if  457,  804  (Ann.  St.  1906,  pp.  516,  830),  of  con- 
sideration of  a  note  held  not  overcome  by  evi- 
dence.— Glascock  V.  Glascock  <Mo.)  67. 

S  493.  In  a  suit  on  notes  the  burden  held  on 
the  makers  to  establish  certain  facts,— Winfrey 
V.  Ragan  (Mo.  App.)  83. 

I  493.  As  against  a  purchaser  of  a  note  Jbe- 
fore  maturity,  the  makers  are  bound  to  show 
want  of  consideration,  as  well  as  knowledge,  on 
the  purchaser's  part  before  purchase. — National 
Bank  of  Rolla  v.  Romine  (Mo.  App.)  104. 

I  497.  A  maker  of  a  note  held  entitled  to 
show  the  grossly  inadequate  price  paid  by  the 
purchaser  of  the  note  as  creating  a  presumption 
that  he  knew  the  facts  that  would  impeach  its 
validity.— Hogg  v.  Thurman  (Ark.)  1070. 

{  497.  An  instruction  that  the  burden  was 
on  the  purchaser  of  a  note  before  maturity, 
fraudulent  in  its  inception,  to  establish  a  pur- 
chase for  a  valuable  consideration  and  without 
knowledge  of  fraud,  held  proper.— National  Bank 
of  Rolla  V.  Romine  (Mo.  App.)  104. 

I  509.  The  maker  of  a  note  when  sued  by  a 
transferee  who  paid  a  grossly  inadequate  con- 
sideration therefor  may  show  that  the  note  was 
obtained  by  the  payee  by  fraud  and  withotit  con- 
sideration.—Hogg  V.  Thurman  (Ark.)  1070. 

f  609.  A  maker  of  a  note  when  sued  by  the 
transferee  thereof  held  entitled  to  show  by  the 
transferee,  testifying  as  a  witness,  that  only  a 
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'  nominal  sum  was  paid  by  him  for  the  note.— 
Hogg  V.  Thurman  (AA.)  1070. 

I  537.  Whether  the  transferee  of  a  note  ob- 
tained it  in  good  faith  and  witfaoat  notice  held 
for  the  jury.— Hogg  t.  Thurman  (Ark.)  1070. 

{  538.  An  instruction  that  the  word  "Itnowl- 
edge,"  as  used  with  reference  to  defenses  of 
fraud  and  want  of  cMisideration  against  a  pur- 
chaser of  a  note,  meant  information  of  the 
facts,  and  not  merely  information  which  would 
put  a  prudent  man  on  inquiry,  held  misleading. 
— National  Bank  of  Rolla  t.  Bomine  (Mo. 
App.)  101. 

BLASTING. 

Injuries  to  adjoining  property,  tee  Adjoining 
Landowners,  |  7. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 

and  Notes,  If  337-370. 
Of  lands,  see  Vendor  and  Purchaser,  {{  224- 

244. 

BONDS. 

Municipal  bonds,  see  Municipal  Corporations,  t 
918. 

Of  contractor  for  construction  of  school  build- 
ings, see  Schools  and  School  Districts,  |  81. 

Sureties  on  bonds,  see  Principal  and  Surety. 

Bond*  for  performance  of  duties  of  trutt  or 

office. 

See  Officers,  {  129 ;   SherifEs  and  Constables,  {8 

157,  168. 
County  officers,  see  Counties,  {  99. 
Municipal  officers,  see  Municipal  Corporations, 

8  173. 

Bondt  in  judicial  proceedingt. 
See  Attachment,  88  349,  353 ;  Injunction,  1 148. 
For  sale  of  property  of  infant,  see  Infants,  8  39. 

n.    CON8TRUCTIOK  AND  OFEBATION. 

8  52.  Where  a  contract  is  made  and  bond  exe- 
cuted for  the  benefit  of  third  persons  not  named, 
to  enable  them  to  sue  on  the  bond,  it  must 
clearly  appear  by  the  terms  of  the  contract 
or  l)ond  that  they  are  of  the  class  covered  by 
the  conditions  of  the  bond. — Eau  Claire-St. 
Louis  Lumber  Co.  y.  Banks  (Mo.  App.)  611. 

BOOKS. 

As  patent  rights  within  statute  regulating  execu- 
tion of  notes  given  for  such  rights,  see  Bills 
and  Kotes,  8  107. 

BOUNDARIES. 

See  Fences. 

Stock  limits,  see  Animals,  8  CO: 

I.  DESCRIPTION. 

8  8.  Where  two  lines  of  a  description  have 
been  ascertained,  and  the  quantity  can  l>e  ob- 
tained by  connecting  the  termini  by  a  straight 
line,  the  description  will  be  so  closed. — Poite- 
vent  ▼.  Scarborough  (Tex.  Ciy.  App.)  443. 

8  16.  The  owner  of  land  on  a  navigable  river 
owns  to  low-water  mark.^Hobart-Lee  Tie  Co. 
V.  Stone  (Mo.  App.)  604. 

n.  EVIDENCE,  AgCERTAimCBNT,  AND 
ESTABUSHMENT. 

8  35.  In  tresiMtsa  to  try  title,  evidence  to  aid 
description  of  deed  held  admissible. — McCollum 
V.  Buckner's  Orphans'  Home  (Tex.  (3iv.  App.) 
886. 


ing  the  peace,  see  Indictment  and  Informa- 


L86.  In  trespaa*  to  txj  title,  deeds  tt  ad- 
ing  property  held  admissible  in  evidence  to 
define  location  of  land  in  question. — McCollum 
V.  Buckner's  Orphans'  Home  (Tex.  Civ.  App.) 
886. 

J  40.  The  uncertainty  of  the  location  of  a 
1  in  a  survey  raises  a  question  which  must 
be  submitted  to  the  jury.— Sale  v.  Pulaski  Stave 
Co.  (Ky.)  404. 

8  48.  A  division  fence,  constructed  and  main- 
tained by  adjoining  landowners,  to  which  they 
cultivated  their  respective  lands,  could  prDi>erly 
be  found  to  constitute  the  true  boundary  line. — 
Nelson  t.  Alford  (Ky.)  250. 

BRAKEMAN. 

Who  are  fellow  servants  of^  see  Master  and 
Servant,  8  198. 

BREACH. 

Of  condition,  see  Insurance,  8  264. 

Of  contract,  see  Contracts,  8i  284-305;    Sales, 

I  168;    Vendor  and  Purchaser,  8  140. 
Of  covenant,  see  Covenants,  8  102. 
Of  warranty,  see  Insurance,  8  264;    Sales,  88 

2S8,  439-446. 

BREACH  OF  THE  PEACE. 

Joinder  of  counts  for  dninkenness  and  disturb- 
ing the  1 
tion,  8  ii 

BRIDGES. 

Over  navigable  waters,  see  Navigable  Waters, 
8  20. 

IX.  REOUIJiTION  AND  USE  FOR 
TRAVEL. 

8  42.  A  city,  under  the  circumstances,  held 
to  have  had  actual  notice  of  a  defect  in  a 
bridge  by  which  plaintiff  was  injured. — City 
of  Covington  v.  Gates  (Ky.)  342. 

§  46.  In  an  action  for  injuries  caused  by 
defects  in  a  bridge  which  was  within  the  city 
limits,  whether  the  city  had  reasonable  time  in 
which  to  repair  the  defect  after  actual  notice 
thereof  held  for  the  jury.— Oity  of  Covington  v. 
Gates  (Ky.)  342. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  'Ee- 
ror,  88  758,  766. 

BROKERS. 

See  Principal  and  Agent. 

IV.   COMPENSATION  AND  IJEN. 

S  40.  One  who  is  the  procuring  cause  of  a 
sale  of  real  estate,  but  not  himself  the  agent  of 
the  owner,  is  not  entitled  in  his  own  ri^ht,  as 
against  the  owner,  to  any  of  the  commissions. 
—Mueller  v.  Bell  CTex.  Ofv.  App.)  993. 

i  44.  A  broker's  contract  for  the  sale  of  real 
property  held  valid  and  irrevocable  during  the 
term  for  which  it  was  executed. — Novakovich 
▼.  Union  Trust  Co.  (Ark.)  246. 

8  46.  The  owner  of  land  sold  by  himself  alone 
In  good  faith  is  not  liable  for  commissions  to 
a  broker  who  was  not  given  an  exclusive  agen- 
cy.—English  y.  William  George  Realty  Co. 
(Tex.  dv.  App.)  996. 

8  48.  An  action  by  a  real  estate  broker  for 
commissions  will  not  lie  till  he  has  effected  or 
procured  a  sale. — Mueller  v.  Bell  (Tex.  Civ. 
App.)  993. 
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{  48.  Mo  matter  how  great  the  exertion*  of 
br«kera  may  have  been  to  effect  a  gale  of  land, 
they  cannot  lecoyer  for  their  aervices  if  the 
■ale  was  made  witbont  their  intervention.— ESnc- 
Ush  V.  William  George  Bealty  Co.  (T«x.  CIt. 
App.)  996. 

I  49.  Where  a  broker  procarea  a  buyer  of 
land  on  terms  not  proposed  by  the  owner,  he 
ia  not  entitled  to  commisaions  on  a  sale  made 
by  the  owner,  though  on  terms  substantially 
the  same.— Elnglish  t.  William  George  Realty 
Co.  (Tex.  CiT.  App.)  996. 

i  53.  That  bnAers,  several  months  prior  to  a 
sale  of  land,  introduced  one  of  the  purchasers 
without  further  negotiations  held  not  to  make 
them  the  procuring  cause  of  the  sale. — English  v. 
William  George  Realty  Co.  (Tex.  Civ.  App.) 
966. 

8  64.  To  render  the  owner  liable  for  commis- 
sions in  the  sale  of  bis  land,  the  broker  em- 
ployed by  him  must  have  procured  a  purchaser, 
ready,  able,  and  willing  to  buy  on  the  terms 
fixed  by  him.— English  v.  William  George  Real- 
ty Co.  (Tex.  Civ.  App.)  996. 

i  65.  The  employment  of  an  agent  to  sell 
real  estate  does  not  preclude  the  employment 
of  others,  and  the  first  to  effect  a  sale  is  en- 
titled to  the  commission.- Mueller  v.  Bell  (Tex. 
Civ.  App.)  993. 

i  55.  Brokers  effecting  a  sale  of  land  through 
a  subagent  held  entitled  to  their  commission,  and 
the  right  to  demand  it  on  notifying  the  owner 
of  the  subagency.— Mueller  v.  Bell  (Tex.  Civ. 
App.)  993. 

S  56.  Though  a  sale  of  land  by  the  owner 
himself  to  a  firm  would  not  have  been  made  but 
for  a  brolcer's  unsuccessful  attempt  to  sell  to  a 
partner  individually,  it  was  not  made  to  the 
broker's  customer  so  as  to  entitle.him  to  a  com- 
mission.—English  V.  William  George  Realty  Co. 
(Tex.  Civ.  App.)  996. 

I  56.  To  entitle  a  broker  to  recover  for  com- 
missions on  a  sale  of  land,  he  must  show,  not 
only  that  he  introduced  the  buyer,  but  affirma- 
tively that  he  was  induced  to  apply  through  the 
means  employed  by  the  broker.— English  v.  Wil- 
liam George  Realty  Co.  (Tex.  Civ.  App.)  996. 

V.  ACTXOHS  FOB  COMPENSATION. 

{  84.  The  burden  is  on  brokers  suing  for  com- 
mission on  a  sale  of  land  to  prove,  not  only 
that  they  were  agents  to  effect  it,  but  procured 
the  sale  which  defendants  consimimated. — Eng- 
lish V.  William  George  Realty  Co.  (Tex.  Civ. 
App.;  996. 

VI.   BIGHTB,  POWXKS,  AND  I.IABIU. 
TIES  AS  TO  THIRD  PERSONS.. 

Damages  in  action  against  broker  for  fraud  in- 
ducing purchase  of  land,  see  Fraud,  §  60. 

Limitation  of  action  against  broker  by  third 
I>erson  for  deceit,  see  Limitation  of  Actions, 
}  37. 

Pleading  in  action  against  broker  for  fraud  in- 
ducing purchase  of  land,  see  Fraud,  {  47. 

Venue  of  action  against  broker  for  fraud  induc- 
ing purchase  of  land,  see  Fraud,  $  37. 

BUILDING  CONTRACTS. 

Approval  of  performance  by  architect,  see  Con- 
tracts, I  284. 
Construction  in  general,  see  Contracts,  i  198. 
Modification  of,  see  Contracts,  |  243. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  Criminal  Law,  t 
331;    Homicide,  8|  143,  147. 


BURGURY. 

n.  PROSEOUnON  AND  PUNXSHiaailT. 

Responsiveness  of  verdict  t»  issues,  ace  Criiop 
inal  Law,  t  88L 

I  21.  An  indictment  tor  burglary  of  a  prl- 
TSte  honae  hM  aufflciently  to  allege  that  the 
house  was  used  by  prosecuting  -witness  as  a 
private  residence. — Jones  v.  state  (Tex.  Or. 
App.)  127. 

i  41.  Evidence  held  to  Justify  a  conviction  of 
burglary  notwithstanding  accused's  defense  of 
Insanity.— Smith  v.  State  (Tex.  Cr.  App.)  966. 

i  41.  Bvidence  in  a  prosecution  for  burglary 
with  intent  to  commit  rape  held  to  sustain  a 
conviction.— Ballentine  v.  State  (Tex.  Cr.  App.) 
972. 

I  46.  Under  an  indictment  charging  bttr> 
glary,  with  no  reference  as  to  whether  it  was 
committed  in  the  daytime  or  nighttime,  held, 
that  the  court  need  not  limit  the  jury  to  a  con- 
sideration of  a  daytime  burglary. — Walker  t. 
State  (Tex.  Cr.  App.)  797. 

8  46.  In  a  prosecution  for  burglary  with  in- 
tent  to  commit  rape,  held  not  error  to  refuse 
to  charge  on  aggravated  assault — Ballentine  v. 
State  Ctex.  Cr.  App.)  972. 

BY-LAWS. 

Of  municipal  corporation,  see  Municipal  Corpo- 
rations, 8  111. 

Of  mutual  benefit  insurance  association,  see  In- 
surance, 8  719. 

CALENDARS. 

Computation  of  time,  see  Tim& 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  Reformation  of  Instru- 
ments. 

Rescission  of  contracts  for  sale  of  goods,  see 
Sales,  f  92. 

Rescission  of  contracts  for  sale  of  realty,  see 
Vendor  and  Purchaser,  88  85,  123. 

U.  PROCEEDINGS  AND  RET.TEF. 

8  35.  In  a  suit  by  the  real  owners  of  a  ven- 
dor's lien,  against  persons  who  had  enforced  the 
lien  against  the  lienees  and  obtained  judgment, 
to  obtain  benefit  of  the  judgment,  held,  that 
the  lienees  or  their  representatives  were  not 
necessary  parties. — Powell  v.  Powell  (Mo.)  1113. 

8  55.  Where  persons  not  entitled  to  a  ven- 
dor's lien  had  enforced  it  against  the  lienees, 
held,  that  a  court,  at  suit  of  the  true  owners 
of  the  lien,  in  setting  aside  a  void  deed  to  tha 
land  from  the  original  lienor  to  those  persons, 
could  give  the  true  owners  the  benefit  of  the 
judgment  obtained  against  the  lienees. — Powell 
v.  Powell  (Mo.)  1113. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

Excessive  damages  for  injuries  to  passenger,  tea 
Damages,  8  130.  * 

I.  CONTROL  AND  REGULATION  OP 
COMMON  CARRIERS. 

(A)  IN  GENERAL. 

Partial  Invalidity  of  statute  imposing  penallT 
for  failure  to  furnish  cars,  see  Statutes,  8  64. 
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I  2.  Laws  1907,  Act  No.  183,  pp.  454,  463, 
{$  1,  17,  making  it  the  duty  of  a  railroad  com- 
pany AMolntely  to  furnish  cars  on  demand,  held 
not  to  preclude  the  right  to  set  up  such  defense 
as  would  excuse  the  failure. — R.  H.  Oliver  & 
Son  T.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Arlt.)  238. 

{  14.  A  lease  by  a  railroad  of  its  land  be- 
tween its  tracks  and  depot  and  a  river  held  a 
discrimination  between  shippers,  in  violation 
of  Rev.  St  1899,  8  1127  (Ann.  St  1906,  p.  9T2). 
— Hobart-Lee  Tie  Co.  v.  Stone  (Mo.  App.)  604. 

(B)  INTERSTATE  AND  INTERNATIONAL 
TRANSPORTATION. 

Act  of  Oongresa  relating  to  carriers  as  infring- 
ing state  sovereignty,  see  Commerce,  (  33. 

Validity  of  law  prohibiting  limitation  of  liabili- 
ty of  carrier  to  its  own  line  as  denial  of  due 
prx>ces8  of  law,  see  Constitutional  Law,  |  297. 

§  23.  Act  Jane  29,  1906,  c.  3591.  i  7.  34 
Stat  593  (U.  S.  Comp.  St  Supp.  1907,  p.  909), 
making  a  common  carrier  liable  for  interstate 
shipment*,  and  providing  that  no  contract  shall 
relieve  it  of  sucn  liability,  held  constitational.— 
Galveston,  H.  &  S.  A.  Ry.  Co.  t.  Crow  (Tex. 
Civ.  App.)  170. 

II.  OARBIAOE  OF  GOODS. 

(A)  DELIVER?  TO  CARRIER. 

Partial  invalidity  of  stattite  imposing  penalty 
for  failure  to  furnish  cars,  see  Statutes,  {  64. 

{  40.  Duty  of  railroad  companies  as  to  fur- 
nishing cars  stated.— R.  H.  Oliver  &  Son  t. 
Chicago.  R.  I.  &  P.  Ry.  Co.  (Ark.)  238. 

(D)  TRANSPORTATION   AND  DELIVERY 
BY  CARRIER. 

I  86.  An  initial  carrier  receiving  goods  for 
transportation  to  the  consignee  held  required  to 
deliver  the  consignor's  property  in  such  condi- 
tion that  it  may  be  identified  by  the  consignee. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  y.  Crow  (Tex. 
Civ.  App.)  170. 

{  94.  Evidence  held  not  to  show  that  a  com- 
press company,  to  which  a  carrier  delivered  a 
shipment  of  cotton,  was  the  agent  of  the  con- 
signee, 80  that  the  carrier  would  not  be  liable 
for  damages  to  the  cotton  while  in  the  com- 
press company's  hands.— Arkansas  Midland  Ry. 
Co.  V.  Moody  (Ark.)  757. 

i  94.  Evidence  held  to  show  nondelivery  of 
goods  received  for  transportation  to  the  con- 
signee authorizing  the  consignor  to  recover  the 
value  thereof.— Galveston,  H.  &  S.  A.  Ry.  Co. 
▼.  Crow  (Tei.  Civ.  App.)  170. 

(E)  DELAY   IN  TRANSPORTATION   OB 
DELIVERY. 

I  99.  Results  attributed  to  a  defective  road- 
bed and  defective  equipment  afford  no  excuse 
for  the  nonperformance  of  a  carrier's  duty  to 
safely  deliver  a  shipment  at  its  destination 
within  a  reasonable  time. — lliompsott  v.  Quincy, 
O.  &  K.  a  R.  Co.  (Mo.  App.)  1193. 

(F)  LOSS  OF  OB  INJURY  TO  GOODS. 

f  117.  Where  a  carrier  allowed  a  consignee 
to  retain  a  refrigerator  car  for  the  storage  of 
fruit,  the  carrier  was  not  bound  to  repair  de- 
fective drainpipes  therein,  unless  it  had  knowl- 
edge of  the  d^ectize  conditions.— Missouri,  K. 
&  T.  By.  Co.  of  Texas  v.  Tripis  (Tex.  Civ. 
App.)  199. 

S  121.  Where  a  carrier  allowed  a  consignee 
to  retain  exclusive  possession  of  a  refrigerator 
car  for  the  storage  of  fruit  shipped,  after  the 
relations  of  carrier  and  warehouseman  had  end- 
ed by  acceptance  of  goods  and  payment  of 
freight  the  duty  did  not  devolve  upon  the  con- 
signee to  repair  the  car  to  prevent  damage  to 


the  fruit— Missouri,  K.  ft  T.  B^.  Co.  of  Texas 
▼.  Tripis  (Tex.  Civ.  App.)  199. 

I  121.  In  an  action  against  a  carrier  for 
damage  to  fruit  from  a  defective  refrigerator 
car,  plaintiff  held  not  guilty  of  negligence  in 
failing  to  remove  the  fruit— Missouri,  K.  &  T. 
By.  Co.  of  Texas  v.  Tripis  (Tex.  Civ.  App.)  199. 

I  131.  In  an  action  against  a  carrier  for 
damages  to  f mit  from  defective  drain  pipes  in 
a  refrigerator  car,  a  petition  held  sufficient  to 
admit  proof  of  certain  facts.— Missouri,  K.  fc  T. 
Ry.  Co.  of  Texas  v.  Tripis  (Tex.  Civ.  App.)  199. 

f  136.  In  an  action  against  a  carrier  for 
damages  to  fruit  from  a  defective  refrigerator 
car,  the  questions  of  the  carrier's  negligence 
and  plaintiff's  contributory  negligence  heUl  tot 
the  jury.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Tripis  (Tex.  Civ.  App.)  199. 

(H)  LIMITATION  OF  LIABILITY. 

{  160.  A  carrier  cannot  contract  against  its 
negligence.— Libby  v.  St  Louis,  I.  M.  &  S.  By. 
Co.  (Mo.  App.)  659. 

I  154.  Reduction  in  freight  rate  held  a  con- 
sideration for  stipulation  in  a  contract  of  car- 
riage for  notice  within  a  certain  time  of  claim 
of  damages. — St.  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
B^urlow  (Ark.)  617. 

I  154.  A  stipulation  in  a  contract  held  to 
operate  as  a  limitation  on  the  common-law  lia- 
bility of  the  carrier,  and  to  be  valid  it  must 
be  supported  by  a  consideration.— Libby  v.  St 
Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  659. 

I  159.  Stipulation  in  a  contract  of  carriage 
held  to  require  actual  notice  within  a  day  of 
claim  of  damages,  so  that  notice  by  mail,  un- 
less received  within  the  day,  is  insufficient— 
St  Louis,  I.  M.  &  S.  By.  Co.  t.  Furlow  (Arte.) 
517. 

I  159.  Where  a  contract  of  carriage  stipu- 
lates that  as  a  condition  of  recovery  for  injui> 
to  shipment  notice  of  claim  therefor  be  given 
within  a  day,  the  question  is  whether  the  tim<9 
stipulated  is  reasonable,  not  whether  notice  giv- 
en later  was  in  a  reasonable  time. — St.  Louis, 
L  M.  &  S.  By.  Co.  v.  Furiow  (Ark.)  517. 

(  166.  Whether  a  stipulation,  in  a  contract 
of  carriage,  for  notice,  within  one  day,  of  a 
claim  of  damages  for  injury,  was  reasonable, 
held  a  question  for  the  jury.— St  Louis,  I.  M. 
&  S.  By.  Co.  T.  Furlow  (Ark.)  517. 

(I)  CONNECTING  CARRIERS. 

Validity  of  law  prohibiting  limitation  of  liabili- 
ty of  carrier  to  its  own  line  as  denial  of  due 
process  of  law,  see  Constitutional  L«w,  {  297. 

Validity  of  regulations  as  denying  equal  protec- 
tion of  law,  see  Constitutional  Law,  {  241. 

I  177.  By  express  provision  of  the  Hepburn 
act  (Act  Cong.  June  29,  1906,  c.  3591,  f  7,  34 
Stat  593  [U.  S.  Comp.  St  Supp.  1907,  p.  909]). 
the  initial  carrier  in  an  interstate  shipment 
is  liable  for  injury  to  the  shipment  by  a  con- 
necting carrier.— St  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Furlow  (Ark.)  517. 

I  180.  A  stipulation  in  a  contract  of  car- 
riage for  notice  of  claim  for  injury  as  a  condi- 
tion to  recovery  hM  not  to  exempt  the  carrier 
from  liability,  and  so  not  to  violate  the  Hepburn 
act  (Act  Cong.  June  29,  1906,  c.  3591,  f  7,  34 
Stat  593  [U.  S.  Comp.  St  Supp.  1907,  p. 
909]).— St  Louis,  L  M.  &  S.  Ry.  Co.  v.  Furlow 
(Ark.)   517. 

§  180.  Where  the  bill  of  lading  limits  the 
liability  of  connecting  carriers  to  the  road 
inflicting  the  injury,  the  Initial  carrier  is  lia- 
ble to  the  shipper  for  damages  caused  by  ita 
violation  of  his  express  directions  given  at  tiie 
time  of  delivery. — ^Atlantic  Coast  Line  R.  C*. 
V.  Richardson  (Tenn.)  496. 
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nx.  OABKZAOE  OF  UVE  STOCK. 

Action  for  injuries  aa  in  contract  or  tort,  ko 
Action,  I  27. 

Aflsumption  of  facts  In  Instructions  in  action 
for  injuries,  see  Trial,  |  191. 

Opinion  evidence  in  action  tor  injuries  to  sliip- 
ment  of  live  stodc,  see  Evidence,  f|  474, 
648%. 

Bight  of  shipper  to  sue  in  his  own  name  for  in- 
juries to  stock  stiipped  under  bill  of  lading 
issued  to  agent,  see  Principal  and  Agent,  } 

i  213.  A  shipper  of  live  stock  suffering  loss 
by  reason  of  the  decline  in  the  market  and 
shrinkage  of  his  cattle  bj  the  carrier's  negli- 
gent delay  in  the  transportation  is  entitled  to 
recover  the  loss  sustained.— Libbv  v.  St.  Louis, 
I.  M.  &  S.  By.  Co.  (Mo.  App.)  6S9. 

i  218.  A  carrier  of  live  stock  must  safely 
carry  the  stock  and  deliver  the  same  at  the  point 
of  destination  vithin  a  reasonable  time,  unless 
prevented  by  an  act  of  God  or  the  public  en- 
emy, or  by  unavoidable  accident— Thompson  v. 
Qolncy,  O.  &  K.  C.  B.  Co.  (Mo.  App.)  1198. 

{  218.  Act  of  an  engineer  in  refusing  to 
work  longer  held  not  to  excuse  a  carrier  for  de- 
lay in  transporting  live  stock. — Missouri,  K.  & 
T.  Ry.  Co.  T.  Woods  (Tex.  Civ.  App.)  t96. 

t  215.  A  car  stall,  In  which  a  race  horse  was 
transported  by  a  carrier  is  reasonably  safe 
when  it  is  such  as  a  person  of  ordinary  pru- 
dence would  provide.— Southern  Express  Co.  v. 
Fox  &  Logan  (Ky.)  270. 

I  21S.  A  carrier  of  live  stock  Held  liable  as 
an  insurer  against  loss  or  injury.— Libby  v.  St 
Lonis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  659. 

I  215.  Liability  of  carriers  of  live  stock, 
stated.— Galveston,  H.  &  S.  A  By.  Co.  t. 
Powew  (Tex.  Civ.  App.)  459. 

f  218.  A  carrier  Inducing  a  shipper  of  live 
stock  to  believe  strict  compliance  with  the  bill 
of  lading  respecting  notice  of  claim  for  dam- 
ages to  the  shipment  cannot  escape  liability 
because  of  omission  to  comply  Btri<^y. — Clubb 
▼.  St  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  lia 

f  218.  Delivery  of  written  notice  of  a  ship- 
per's claim  for  damages  to  a  shipment  of  live 
stock  held  to  have  been  waived  by  the  carrier's 
agent  who  failed  to  object  to  a  verbal  notice. 
—Clubb  T.  St  Lonis  &  S.  F.  R.  Co.  (Mo.  App.) 
110. 

i  218.  Compliance  with  stipulation  In  con- 
tract for  carnage  of  cattle  requiring  notice  of 
claim  for  delay  within  a  specified  time  held  a 
condition  precedent  to  recovery.— ScbonhofE  t. 
St  Louis  &  S.  F.  Ry.  Co.  (Mo.  App.)  118;  Har- 
ris V.  Same,  Id. 

I  218.  A  contract  for  the  transportation  of 
live  stock  held  to  require  notice  of  loss  or  in- 
jury to  the  stock.— Libby  v.  St  Louis,  I.  M. 
&  S.  Ry.  Co.  (Mo.  App.)  659. 

(  218.  A  shipper  of  live  stock  suing  the  car- 
rier in  tort  held  to  make  out  his  case  by  prov- 
ing certain  facts,  though  the  stock  was  shipped 
under  a  contract— Libby  v.  St  Louis,  L  M. 
&  S.  Ry.  Co.  (Mo.  App.)  659. 

S  218.  The  mere  fact  that  the  action  against 
a  carrier  of  live  stock  sounds  in  tort  does  not 
render  the  special  contract  of  carriage  incom- 
petent as  a  defense  if  properly  pleaded.— Lib- 
by T.  St  Louis,  L  M.  &  8.  Ry.  Co.  (Mo.  App.) 

I  227.  Under  Bev.  St.  1899,  (  604  (Ann.  St 
1906,  p.  631),  a  carrier,  when  sued  in  tort  by  a 
shipper  of  live  stock,  held  required  to  specially 

Elead  the  contract  of  shipment- Libby  v.   St 
ouis,  I.  M.  ft  S.  Ry.  Co.  (Mo.  App.)  659. 

I  227.  A  petition  against  a  carrier  for  the 
loss  of  an  animal  shipped  held  sufficiently  ex- 


plicit to  apprise  the  carrier  of  the  evidence  to  b« 
tendered.— Galveston,  H.  &  S.  A.  By.  Co.  t. 
Powers  (Tex.  Civ.  App.)  459.- 

i  227.  A  petition.  In  an  action  for  negligent 
delay  and  rough  handling  of  a  shipment  of  live 
stock,  held  not  demurrable  for  incorrectly  stat- 
ing the  measure  of  damages. — St.  Louis  Soutb^ 
western  Ry.  Co.  of  Texas  v.  Allen  (l^ex.  Cir. 
App.)  92a 

f  228.  In  an  action  against  a  carrier  for  in> 
juries  to  a  horse,  the  carrier  may  show  that 
the  car  stall  was  put  up  in  the  customary 
method  of  erecting  stalls  for  the  shipment  of 
horses  and  was  reasonably  safe.— Sontuem  Ex- 
press Co.  T.  Fox  &  Logan  (Ey.)  270. 

%  228.  A  shipper  suing  the  carrier  for  breach 
of  Its  common-law  duty  in  respect  to  transpor- 
tation of  live  stock  need  not  prove  performance 
of  a  stipulation  in  the  bill  of  lading  for  notice 
of  claim  for  damages.— Brown  t.  St  Louis  ft 
S.  F.  Ry.  Co.  (Mo.  App.)  112. 

{  228.  The  cause  of  an  injury  to  live,  stock 
during  transportation  may  be  established  from 
collateral  facts  affording  a  reasonabK  inference 
of  negligence,  and  it  is  not  necessary  to  show 
the  facts  by  positive  testimony. — Libby  v.  St 
Louis,  I.  M.  ft  S.  Ry.  Ca  (Mo.  App.)  659. 

S  228.  A  shipper  of  live  stock  held  to  have 
the  burden  of  proving  that  an  animal  injured 
during  transportation  was  injured  through  the 
negligence  of  the  carrier.— (Libby  ▼.  St  Louis, 
I.  M.  ft  S.  Ry.  Co.  (Mo.  App.)  669. 

I  228.  Evidence  held  to  establish  a  prima 
focie  case  against  a  carrier  of  live  stock  au- 
thorizing the  shipper  to  recover  for  the  loss 
sustained.- Libby  v.  St  Louis,  I.  M.  ft  S.  By. 
Co.  (Mo.  App.)  659. 

I  228.  Proof  that  the  delay  in  the  transpor- 
tation of  a  shipment  of  live  stock  was  caused 
by  a  wreck  of  the  train  established  a  prima  facie 
case  of  negligence;  and  the  carrier,  to  escape 
liability,  had  the  burden  of  proving  that  the 
wredc  was  the  result  of  unavoidable  accident. — 
Thompson  v.  Quincy,  O.  ft  K.  G.  R.  Co.  (Mo. 
App.)  1193. 

I  228.  Rule  governing  the  ascertainment  of 
damages  recoverable  from  a  carrier  for  loss  of 
live  stock,  stated.— Galveston,  H.  ft  S.  A  By. 
Co.  V.  Powers  (Tex.  Civ.  App.)  459. 

S  228.  In  an  action  against  a  carrier  for 
loss  of  an  animal,  the  shipper  held  entitled  to 
show  the  animal's  intrinsic  or  actual  value.—' 
Galveston,  H.  ft  S.  A  Ry.  Co.  v.  Powers  (Tex. 
Civ.  App.)  450. 

i  228.  In  an  .  action  against  a  carrier  for 
negligent  delay  and  rough  handling  of  a  ship- 
ment of  cattle,  a  statement  of  the  shipper,  tes- 
tifying as  a  witness,  held  properly  received  as 
a  matter  of  Inducement- Missouri,  K.  ft  T. 
Ry.  Co.  of  Texas  v.  Pettit  (Tex.  Civ.  App.) 
894. 

I  229.  A  shipper  of  cattle  lost  in  transit 
could  recover  their  actual  value  at  the  destina- 
tion, where  there  was  no  market  there. — Mis- 
souri, K.  ft  T.  Ry.  Co.  V.  Woods  (Tex.  Civ. 
App.)  196. 

I  229.  In  an  action  for  damages  from  delay 
in  furnishing  cars  for  shipment  of  stock,  plain- 
tiff held  not  entitled  to  recover  for  a  part  of 
the  delay  caused  by  himself. — Chicago,  R.  I.  ft 
Q.  Ry.  Co.  V.  Kapp  (Tex.  Civ.  App.)  904. 

8  229.  A  verdict,  in  an  action  against  a 
carrier  for  injuries  to  a  shipment  of  live  stock, 
held  excessive.- Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  Light  (Tex.  Civ.  App.)  1058. 

I  229.  A  carrier  of  live  stock  negligently  in- 
juring the  same  during  transportation  held  lia- 
ble only  for  such  difference  between  the  market 
value  in  the  condition  in  which  they  arrived  and 
that  in  which  they  should  have  arrived  as  was 
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caused  by  it«  negliseiice.— Minonri,  K.  &  T.  Ry. 
Gow  of  Texas  v.  Light  (Tez.  CW.  App.)  1068. 

S  230.  A  carrier  of  live  itoclc  matt  trans- 
port the  aame  within  a  reasonable  time,  and 
where  anreasonable  delays  occur  without  just 
cause  the  question  of  the  carrier's  negligence 
is  for  the  jury.— Libby  t.  St.  Looia,  I.  fi.  ft 
B.  Ry.  Co.  (Mo.  App.)  6S9. 

f  230.  Whether  a  carrier,  guilty  of  delay  in 
a  shipment  of  live  stock  in  consequence  of  a 
wreck  of  the  train,  showed  that  the  wreck  was 
the  result  of  unavoidable  accident,  held  for  the 
Jury.— Thompson  v.  Quincy,  O.  &  K.  C  K.  Co. 
(Mo.  App.)  1193. 

i  230.  Under  the  pleadings,  in  an  action 
against  a  carrier  for  cattle  lost  in  transit,  in- 
structions held  properly  refused. — Missouri,  K. 
&  T.  Ry.  Co.  V.  Woods  (Xex.  Civ.  App.)  190. 

IV.   GABIUAOE  OF  PAMEHOEBB. 

(A)  RELATION  BETWEEN  CARRIER  AND 
PASSENGER. 

i  246.  Evidence  held  to  present  a  question 
for  the  jury  whether  plaintiff  and  his  wife  were 
passengers,  against  whom  defendant  railroad 
company  was  not  entitled  to  close  its  depot  and 
require  them  to  leave  at  a  particular  time. — 
Texas  Midland  R.  Co.  ▼.  Geraldon  (Tex.  Civ. 
App.)  lOOi. 

(D)  PERSONAL  INJURIES. 

Applicability  of  instructions  to  case  in  action 
for  injuries,  see  Trial,  (  252, 

§  282.  A  passenger  in  the  colored  coach  who 
had  paid  his  fare  was  entitled  to  the  same  de- 
gree of  protection  from  injury  as  other  pas- 
sengers.—Walker  Y.  International  &  G.  N.  Ry. 
Co.  (Tex.  Civ.  App.)  1020. 

I  283.  Whether  a  passenger  is  assaulted  by 
a  trainman  in  self-defense,  the  high  degree  of 
care  applying  in  other  cases  where  passengers 
are  injured  does  not  apply. — International  &  G. 
N.  R.  Co.  V.  Washington  (Tex.  Civ.  App.)  992. 

§  286.  It  is  a  carrier's  duty  to  exercise  or^ 
dinary  care  to  keep  its  waiting  room  in  a  safe 
condition.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
Grimsley  (Aric.)  1064. 

I  304.  A  carrier  held  bound  to  keep  its  wait- 
fng  room  in  a  safe  condition  for  the  benefit  of 
persons  accompanying  or  meeting  passengers. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Grimsley  (Ark.) 
1064. 

(  316.  Proof  that  the  derailment  of  a  car  oc- 
curred from  some  unaccountable  cause  is  insuf- 
ficient to  overcome  the  presumption  of  negli- 
gence arising  from  the  fact  of  derailment. — 
Sloan  V.  Little  Rock  Ry.  &  Electric  Co.  (Ark.) 
551. 

I  316.  From  the  derailment  of  a  car,  a  pre- 
sumption of  negligence  arises,  and  the  carrier 
has  the  burden  of  rebutting  such  presumption. 
—Sloan  v.  Little  Rock  Ry.  &  Electric  Co.  (Ark.) 
551. 

f  316.  In  an  action  by  a  passenger  for  in- 
juries by  the  derailment  of  the  train,  a  pre- 
sumption of  negligence  held  to  arise  from  such 
derailment.— Arkansas  Midland  R.  Co.  t.  Ram- 
bo  (Ark.)  784. 

{  316.  Evidence  of  derailment  of  train  and 
that  passenger  was  thrown  violently  upon  the 
floor  of  the  car  in  which  she  was  seated  held  to 
make  out  a  prima  facie  case  of  negligence. — 
Freeman  v.  Davis  (Tex.  Civ.  App.)  186. 

§  820.  In  an  action  for  injuries  to  a  pas- 
■enger  by  the  derailment  of  a  car,  where  there 
is  nndisputed  evidence  that  the  car  was  in  good 
Older,  and  suitable  for  the  purpose,  and  that 
the  track  where  the  derailment  occurred  was  in 
a  safe  condition,   it   was   proper   for  the  court 


to  so  tnatmct  the  Jmr.— Sloaa  ▼.  little  BoA 

Ry.  ft  Electric  Co.  (Ark.)  551. 

I  820.  In  a  passenger's  action  for  damages 
for  permitting  another  passenger  to  insult  and 
abuse  plaintiff  and  his  wife,  whether  defendant's 
employes  were  negligent  keU  for  the  jary/— 
Walker  y.  International  ft  Q.  N.  By.  Oa  fTex. 
Qt.  App.)  1020. 

I  821.  In  an  action  for  injuries  snstained  by 
falling  through  a  seat  in  a  railroad  waiting 
room,  Instmctions  held  to  property  snbmit  the 
question  of  negligence.— St.  Louis,  L  M.  ft  S. 
R.  Co.  v.  Grimsley  (Arii.)  1064. 

I  321.  In  a  street  car  passenger's  action  for 
injuries,  an  instruction  as  to  the  manner  in 
which  plaintiff  was  injured  held  erroneous  as 
being  broader  than  the  allegations  of  the  peti- 
tion.—Black  T.  Metropolitan  St  Ry.  Co.  (Mo.) 
1142. 

I  321.  In  an  action  for  an  assault  on  a  paw- 
Sanger,  held,  that  a  requested  instruction  pre- 
senting the  law  of  self-defense  more  specifically 
than  did  the  court's  charge,  should  have  been 
given.— International  ft  G.  N.  R.  Oo.  T.  Waah- 
ington  (Tex.  Civ.  App.)  992. 

(E)  CONTRIBUTORY  NEGLIGENCE  OF 
PERSON  INJURED. 
i  343.  Contributory  negligence,  in  an  action 
for  injuries  sustained  at  a  depot  while  waiting 
to  see  passengers  off,  must  be  pleaded. — St. 
Louis,  I.  AL  &  S.  Ry.  Co.  v.  Grimsley  (Ark.) 
1064. 

g  347.  In  an  action  for  injuries  sustained  by 
falling  through  a  defective  seat  in  a  depot  while 
waiting  to  see  passengers  off,  whether  plaintiff 
was  guilty  of  contributory  negligence  held  for 
the  jury. — St.  Louis,  I.  M.  ft  S.  Ry.  Co.  t. 
Grimsley  (Ark.)  1064. 

(F)  EJECTION  OP  PASSENGERS  AND  IN- 
TRUDERS. 

Burden  of  proof  of  damages  in  general  in  action 

for,  see  Damages,  |  163. 
Ejection  of  persons  other  than  passengers  from 

railroad  station,  see  Railroads,  |  274. 
Instruction    erroneous    as    authorizing    double 

damages  in  action  for,  see  Damages,  {  216. 

S  372.  An  officer,  called  by  a  station  agent 
merely  to  put  persons  out  of  the  waiting  room, 
would  not  be  acting  officially,  so  as  to  exempt 
the  railroad  company  from  responsibility  for  hu- 
miliation suffered  in  consequence  thereof. — Tex- 
as Midland  B.  Oo.  v.  Geraldon  (Tex.  Civ.  App.) 
1004. 

i  372.  If  the  station  agent  wrongfully  calls 
an  officer  to  search  a  passenger  and  points  him 
out  as  a  violator  of  the  law  when  he  is  not,  the 
company  would  not  be  relieved  from  responsibil- 
ity because  he  believed,  or  bad  been  informed, 
that  the  passenger  had  a  pistol.— Texas  Mid- 
land R.  Co.  V.  Geraldon  (Tex.  Civ.  App.)  100*. 

I  383.  Evidence,  in  an  action  for  expulsion 
from  the  waiting  room  of  a  depot,  held  to  re- 
quire a  submission  to  the  jury  whether  the  sta- 
tion agent  caused  plaintiff  to  be  searched  by  an 
officer  for  a  pistol. — Texas  Midland  R.  Co.  t. 
Geraldon  (Tex.  Civ.  App.)  1004. 

f  383.  In  an  action  for  expulsion  from  a 
waiting  room  of  a  depot,  held,  that  on  the  evi- 
dencc  a  peremptory  instruction  to  find  for  de- 
fendant was  properly  refused. — Texas  Midland 
R.  Co.  V.  Geraldon  (Tex.  Civ.  App.)  1004. 

{  384.  In  an  action  against  a  railroad  com- 
pany for  expulsion  of  plaintiff  and  his  wife  from 
a  depot  waiting  room,  evidence  held  to  warrant 
submission  of  an  issue  as  to  the  wife  being 
frightened. — Texas  Midland  R.  C!o.  v.  Oeraldom 
(Tex.  Civ.  App.)  1004. 

S  384.  A  charge,  in  an  action  for  injuries 
caused  by  being  ejected  from  a  depot   waiting 
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nom,  held  toox«  favorable  to  defendant  than  waa 
authorised  bjr  law  under  the  facta. — ^Texaa  Mid- 
land B.  Ca  ▼.  Geialdon  (Tez.  CIt.  App.)  1004. 

CARRYING  WEAPONS. 

Bee  Weapons. 

CASE  ON  APPEAL 

Making  and  aettlement,  see  Api>eal  and  Brror, 


f 


8e*  Animala. 


CAHLL 


CAUSE  OF  ACTION. 

See  Action;   Attachment,  f  5. 

CERTIFICATL 

Of  acknowledgment  of  written  inatmment,  see 
Acknowledgment,  {  25. 

CERTIORARI. 

Eeriew  in  action  to  establiah  highway,  see  High- 
ways, S  60. 

X.  NATURE    AHJ}    OKOmTDS. 

I  9.  Certiorari  is  not  a  writ  of  right,  and 
will  ooly  be  granted  in  the  sound  discretion  of 
the  court— Johnson  v.  West  (Arte.)  770. 

n.  PBOOEEDnrcw  ahb  deteb- 
xnrATioN. 

i  41.  Certiorari  will  be  refused  where  a  peti- 
tioner fails  to  show  that  he  proceeded  expedi- 
tiously after  the  necessity  <^  suing  out  the  writ 
appeared,  especially  where  ^reat  public  incon- 
venience would  result  from  issuing  it,  as  where 
it  is  issued  to  review  proceedings  establishing 
a  highway.— Johnson  t.  West  (Ark.)  770. 

CHALLENGE. 

To  Juror,  see  Jury,  H  00-131. 

CHAMPERTY  AND  MAINTENANCE. 

I  7.  A  deed  from  trustee  to  cestui  que  trust 
pursuant  to  a  judgment  held  not  champertous. 
—Bryant  ▼.  Prewitt  (Ky.)  343. 

CHANCERY. 
CHANGE. 

Of  domicile,  see  Domicile,  {  5. 

CHANGE  OF  VENUE. 

Of  ciril  action,  see  Venue,  t  36. 
Of  criminal  prosecutions,  see  Criminal  IJaw,  i 
126. 

CHARACTER. 

Of  witness,  see  Witnesses,  ||  345,  861. 

CHARGE. 

To  Jury  In  civil  actions,  see  Trial,  H  191-296. 
To  jury,  in  criminal  prosecutions,  see  Criminal 
lAW,  H  770-822. 

CHARITIES. 

X.   OBEATXOir,  EXISTENCE,  AND   VA- 
ZJDXTT. 

S  10.  A  devise  for  a  Masonic  hall  held  void, 
because  too  vague  and  uncertain  to  be  capable 


See  Equity. 


of  enforcement— Ingtahain  t.  SuUterland  (Arte) 
748. 

n.  OONSTBVOnON,  ADMINXantA. 
TZON,  AND  ranFOROEMENT. 

I  45.  A  charitable  Institution,  whether  pub- 
lic or  private,  held  not  liable  for  its  torts, 
though  the  person  injured  is  its  servant. — Whit- 
taker  T.  St.  Luke's  Hospital  (Mo.  App.)  11S9. 

CHATTEL  MORTGAGES. 

See  Pledges. 

CHAHELS. 

See  Property. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Onardian  and  Ward ;  Infants :  Parent  and 
Child. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CIRCUMSTANTIAL  EVIDENCE 

Inatructiona  as  to,  see  Criminal  Law,  |  784. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Oorporationa. 

CITIZENS. 

See  Aliens. 

Equal   protection   of  laws,   se«  Constitutional 

Law,  if  220,  241. 
Privileges  and  immunities,   see   Constitutional 

Law,  SI  205,  208. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  H  205,  208,  220,  241. 

CLAIMS. 

Against  eatate  of  bankrupt  see  Bankruptcy,  | 

Against  estate  of  decedent,  see  Executors  and 
Administrators,  |§  227,  256. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  H  206,  208. 

CLERICAL  ERRORS. 

Review  as  dependent  on  motion  in  lower  court 
raising  objections,  see  Appeal  and  Error,  i 
238. 

CLERKS  OF  COURTS. 

Duty  to  assist  in  selection  of  juries  as  between 
clerks  of  different  courts,  see  Jury,  |  66. 

Issuance  of  order  for  publication  of  process  in 
vacation,  see  Process,  |  98. 

CLOUD  ON  TITLE. 

See  Quieting  'Htle. 
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CODICIL 

See  Wills,  f  184. 

COLLATERAL  AGREEMENT. 

Parol  eridence,  see  Evidence,  i  444. 

COLLATERAL  ATTACK. 

On  appointment  of  iraatdian  of  insane  person, 
see  Insane  Persons,  {  86.  : 

On  judgment,  see  Judgment,  {{  489-621. 

On  judgment  in  proceedings  to  enforce  assess- 
ment for  street  improvement, .  see  Municipal 
Corporations,  |  570. 

On  judgment  in  tax  suit,  see  Taxation,  {  648. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKING. 

See  Gnaranty.    ' 

COLLECTION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators, §  135. 

Of  stodc  subscriptions  by  receiver,  see  Corpora- 
tions, {  562. 

Of  taxes,  see  Taxation,  K  561-611. 

COLORED  PERSONS. 

Duty  of  carrier  as  to  protection  and  can  of 
negro  passengeis,  see  Carriers,  |  282. 

COLOB  OF  TITLE. 

To  sustain  adverse  possession,  see  Adverse  Pot- 
session. 

COMBINATIONS. 

See  Conspiracy. 

COMITY. 

Between  courts,  see  Courts,  |  472L 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Otrriers. 

IX.  SimJEOTg   OF   BEGUZ.ATIOM. 

I  88.  Act  Cong,  June  29,  1906,  c.  3591,  |  7, 
34  Stat  593  (U.  S.  Comp.  St.  Supp.  1907,  p. 
909),  relating  to  carriers,  held  not  unconstitu- 
tional as  infringing  state  sovereignty.— Galves- 
ton, H.  &  8.  A.  Ry.  Co.  t.  Wallace  (Tex.  Civ. 
App.)  168. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

To  take  testimony,  see  Depositloni^ 

COMMISSIONS. 

Of  broker,  see  Brokers,  If  40-6& 

COMMITTEE. 

Guardianship  of  insane  persons,  see  Insane  Per* 
sons,  I  86. 

COMMON  CARRIERS. 

See  Carriers. 


COMMON  DRUNKARDS. 

See  Dmnkards. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  ff  53-SL 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  S{  255-267. 

COMPENSATION. 

For  property  taken  for  public  use,  see  Eminent 
Domain,  |  156. 

Of  particular  cilaMtet  of  ofieert  or  other  pertont. 
See  Brokers,  f  i  40-56 ;   SherifEs  and  Constables, 

I  29. 
Drainage  commissioners,  see  Drains,  {  17. 
For  keeping  impounded  animals,  see  Animals,  | 

51. 
Officers  in  general,  see  Officers,  {  95. 

COMPETENCY. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  H  385-396. 

Of  experts  as  witnesses,  see  Evidence,  {f  539^, 
643^. 

Of  jurora,  see  Jury,  H  90-131. 

Of  witnesses  in  general,  see  Witnesses,  St  37- 
192. 

COMPLAINT. 

In  dvil  actions,  see  Pleading,  ii  49,  62. 
In  criminal  prosecutions,   see  Indictment  and 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SEHLEMENT. 

See  Payment 

I  6.  In  an  action  on  a  contract  of  settlement 
of  a  servant's  claim  for  injuries,  evidence  held 
sufficient  to  show  a  consideration. — Bartlett  Oil 
Mill  Co.  V.  Cappes  (Tex.  Civ.  App.)  489. 

i  6.  The  compromise  of  a  cause  of  action, 
made  in  good  faith,  is  binding.— Bartlett  OU 
Mill  Co.  V.  Cappes  (Tex.  Civ.  App.)  485. 

I  20.  If  a  claim  under  an  original  contract 
was  settled  by  another  contract  which  one 
party  only  partly  performed,  the  other  party 
could  not  repudiate  the  contract  of  settlement 
and  sue  on  tne  original  contract  but  woald  be 
confined  to  his  renjedy  for  breach  of  the  con- 
tract of  settlement— Hill-Ingham  Lumber  Co. 
V.  Neal  (Ark.)  247. 

COMPULSION. 

Compelling  plaintiff  in  personal  injury  action 
to  submit  to  physical  examinatSen,  see  Dam- 
ages, {  206. 

COMPUTATION. 

Of  interest  see  Interest,  H  56-60. 
Of  period  of  limitation,  see  Limitation  «t  Ac- 
tions, H  56-100. 
Of  time,  see  Thne. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

Of  witness,  see  Evidence,  tl  471-482. 
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CONCURRENT  JURISDICTION. 

Of  courts,  we  Courta,  f  472. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONAL  SALES. 

See  Sales,  H  456-179. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  Escrows. 
Conditional  subscription  to  corporate  stock,  see 
Corporations,  S  81. 

In  contracti  and  conveyance*. 
See  Deeds,  |  149;    Mortgages,  {  312;    Wills,  i 

Insurance  policies,  see  Insurance,  §  264. 

Precedent  to  actioni  or  other  proceedingi. 
Vot  wrongful  death,  see  Death,  \  19. 

CONFESSION. 

Of  Judgment,  see  Judgment,  {  70. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  Witnesses,  I 
192. 

Of  parties  to  contract  or  conveyance,  see  Fraud- 
ulent Oonveyances,  %  104. 

CONFIRMATION. 

.Of  sale  of  property  of  infant,  .see  Infants,  {  89. 
Of  tax  title,  see  Taxation,  |  810. 

CONFLICT  OF  LAWS. 

As  to  collateral  security  for  loan  by  bank,  see 

Banks  and  Banlung,  {  179. 
As  to  contracts  or  conveyances,  see  Assignments 

for  Benefit  of  Creditors,  g  19. 
Conflicting  jurisdiction  of  courts,  see  Courts,  ( 

472. 
Liability  for  injuries  to  servant,  see  Master  and 

Servant,  {  86. 

CONNECTING  CARRIERS. 

See  Carriers,  i\  177,  180. 

CONSENT. 

Of  legislature  to  lease  of  railroad  property  by 
public  service  corporations,  see  Railroads,  f 

CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  {§  47,  S4. 
Of  contract  of  settlement,  see  Compromise  and 
Settlement,  {  6. 

Of  particular  ciattet  of  contractt. 
See  Bills  and  Notes,  H  92,  493. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspir' 
ators,  see  Criminal  Law,  {  424. 

I.  CIVIL  UABIXITT. 

(A)  ACTS  CONSTITUTING  CONSPIRACY 
AND  LIABILITY  THEREFOR. 

{  5.  Mere  conspiracy  without  action  there- 
under is  not  actionable. — Remmera  t.  Remmers 
(Mo.)  1117. 


(B)  ACTIONS. 

I  18.  Allegations  held  not  to  state  a  cause'  of 
action  for  a  conspiracy  to  injure  plaintiff's  rep- 
utation.—Remmers  V.  Remmers  (Mo.)  1117. 

CONSTABLES. 

See  SheriSa  and  Constables. 

CONSTITUTIONAL  LAW. 

Proviiiont  relating   to   particular   luijeett. 

See  Jury,  g  12;    Licenses,  (  7;    Taxation,  i{ 

40-47. 
Enactment  and  validity  of  statutes,  see  Stat- 

utcs.  {{  68,  64. 
Special  or  local  laws,  see  Statutes,  §S  66,  74. 
Subjects  and  titles  of  statutes,  see  Statutes,  | 

110%. 

n.  OONSTRVCTIOir.  OPEBATION, 

Ain>  ENFOKOEMENT  OF  OON- 

■TITimOKAX.  VBOVUION8. 

Jurisdiction  to  determine  constitutional  ques- 
tion, see  Courts,  i  231. 

§  46.  In  order  to  raise  a  constitutional  ques- 
tion, the  party  complaining  must  point  to  the 
particular  section  of  the  Constitution  on  which 
he  relies.— Wabash  R.  Co.  v.  Flannigan  (Mo.) 
722. 

m.  DISTBIBUTIOir  OF   OOVEKIf. 

MEHTAI.  POWERS  AMD 

FimCTIONS. 

(A)  LEGISLATIVE  POWERS  AND  DELE- 

GATION THEREOF. 

i  62.  Under  Const.  H  60,  171,  180,  181,  St. 
1909,  {  637  (Russell's  St.  i  4284),  relating  to 
discriminatory  taxation  of  foreign  insurance 
companies,  held  to  be  unconstitutional. — West- 
em  &  Southern  Life  Ins.  Co.  v.  Commonwealth 
(Ky.)  376. 

(B)  JUDICIAL  POWERS  AND  FUNC- 
TIONS. 
f  70.    The  power  to  amend  a  defect  in  a  stat- 
ute which  is  otherwise  inoperative  belongs  ex- 
clusively to  the   legislative  department. — Road 
Improvement  Dist.  No.  1  v.  Glover  (Ark.)  544. 

IV.  POLICE  POWER  IK  GENERAL. 

{  81.  The  Legislature  held  without  power  to 
invade  the  privacy  of  a  citizen's  life  and  regu- 
late his  conduct  in  matters  in  which  he  alone 
is  concerned.— Commonwealth  v.  Campbell  (Ky.) 
383. 

Vn.   OBLIGATION  OF  CONTRACTS. 

(B)  CONTRACTS    OP    STATES   AND   MU- 

NICIPALITIES. 

i  140.  A  county  treasurer  in  office  when  Act 
March  7, 1907  (Acta  1907,  p.  485),  was  enacted 
held  not  liable  for  penalties  lawfully  imposed 
thereunder,  notwithstanding  the  provisions  of 
Const  Ark.  art.  2,  J  17,  and  Const.  U.  S.  art. 
1.  {  10.— Hunter  SUte  Bank  v.  Mills  (Ark.) 
760. 

IX.  PRIVILEGES  OR  IMMUHlTUai, 
AND   CLASS  LEGISLATION. 

S  205.  Acts  30th  Leg.  1907,  p.  273,  c.  341, 
imposing  a  license  tax  on  barbers,  held  void, 
as  grantmg  special  privileges  to  certain  individ- 
uals, in  violation  of  Bill  of  Rights,  i  3.— Jack- 
son V.  State  (Tex.  Cr.  App.)  818. 

I  208.  Acts  30th  Leg.  1907,  p.  273,  e.  141, 
imposing  a  license  tax  on  l>arbers,  held  uncon- 
stitutional, as  discriminating. — Jackson  v.  State 
(Tex.  Or.  App.)  818. 
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X.  mvuAL  PBOTEonoir  of  ukws. 

{  220.  CoDBt.  V.  8.  Amend.  14,  KM  not  vio- 
lated by  separate  taxation  of  property  of  whit* 
people  for  aupport  of  achooU  for  white  children. 
—Crosby  v.  City  of  Mayfield  (Ky.)  316. 

I  211.  Act  Qong.  June  29.  1906,  c.  3591,  34 
SUt.  SaS  (U.  S.  Comp.  St.  Supp.  1907,  p.  909), 
relating  to  carrieis,  held  not  anconstitutional 
as  denying  equal  protection  of  the  laws. — Qal- 
veeton,  HT  &  S.  A.  Ry.  Co.  t.  Wallace  (Tex. 
Civ.  App.)  169. 

XI.  DUE  PBOCE8S  OF  UkW. 

t  266.  AcU  30th  Leg.  1907,  p.  447,  c.  8,  regu- 
latintr  local  option  election  contests  held  not 
unconstitutional  as  a  denial  of  due  process  of 
law  to  one  accused  of  violating  the  local  option 
law.— Evans  v.  State  (Tex.  Cr.  App.)  167. 

§  297.  Act  Cong.  June  29,  1906,  c.  3591.  34 
Stat  693  (U.  S.  Comp.  St.  Supp.  1907,  p.  909), 
relating  to  carriers,  tt«ld  not  unconstitutional 
as  denying  due  process  of  law.— Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Wallace  (Tex.  Civ.  App.) 

CONSTRUCTION. 

Of  oonfrooi*,  inttrumenU,  or  fudMal  aot$  and 

proeeedingt. 
See  Contracts,  {|  147-198;   Mortgages,  |I  154, 

155;   Statutes,  {f  179-208;  Wills,  1|  449-699. 
Contract  of  sale,  see  Sales,  §S  62,  72,  85. 
Instructions  to  jury,  see  Trial,  H  295-296. 
Insurance  policy,  see  Insurance,  H  146,  177. 
Municipal  charter,  see  Municipal  Corporations, 

S  68. 

CONTEMPT. 

Disobedience,  of  witness  to  subpoena  as  con- 
tempt, see  Witnesses,  i  21. 

CONTEST. 

Of  election,  see  Elections,  |  269. 
Of  local  option  election,  see  Intoxicating  liq- 
uors, I  37. 

CONTINUANCE. 

In  criminal  prosecntions,  see  Criminal  Law,  §{ 
675-614.    *'  ""• 

I  19.  Even  without  a  strict  showing  in  ac- 
cordance with  the  statute,  regulating  continu- 
ances for  the  absence  of  witnesses,  it  is  not  er- 
ror to  postpone  a  case  on  account  of  unavoid- 
able absence  of  one  of  the  parties,  especially 
where  such  party  is  a  material  witness ;  the  mat- 
ter being  within  the  discretion  of  the  court.— 
American  Standard  Jewelry  Co.  v.  R.  J.  Hill 
&  Son  (Ark.)  781. 

I  20.  A  motion  for  a  continuance  on  the 
ground  of  absence  of  counsel  held  not  to  show 
the  exercise  of  diligence  in  preparing  for  trial, 
so  that  it  was  properly  denied. — El  Dorado  & 
B.  Ry.  Co.  V.  Knox  (Arls.)  779. 

I  22.  It  was  within  the  trial  court's  discre- 
tion to  deny  a  continuance  to  permit  defendant 
to  rebut  evidence  by  plaintiff  as  to  the  value  of 
his  time.— St.  Louis,  I.  M.  &  S.  Ry.  Coi.  v. 
Grimsiey  (Ark.)  1064. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
Frauds,  Statute  of. 

Alteration,  see  Alteration  of  Instruments. 

Assignment,  see  Assignments. 

Cancellation,  see  Cancellation  of  Instruments. 

Damages  for  breach,  see  Damages,  |  120. 

Impairing  obligation,  see  Constitutional  Law,  | 
140. 

Operation  and  effect  of  champerty,  see  Cham- 
perty and  Maintenance.  ' 


Operation  and  effect  of  cnstomB  or  usages,  see 

Customs  and  Usages. 
Parol   or  extrinsic  evidence,  see  Evidence,  H 

393-160. 
Reformation,  see  Reformation  of  Instruments. 
Specific  ^rformance,  see  Specific  Perfonnance. 
Subnotion  to  rights  or  remedies  of  creditor)^ 

see  Subrogation. 

Oontraett  of  partumlar  tiatte$  of  pertoni. 

See  Corporations,  |  487 ;  Counties,  |  113 ;  Hus- 
band and  Wife,  {  48 ;  .  Master  and  Servant : 
Municipal  Corporations,  |  330;  Schools  and 
School  Districts,  {f  12,  81. 

Foreign  corporations,  see  Corporations,  S  657. 

Contractt  relating  to  particular  tubjeet*. 
See  Interest. 
Cutting  of  timber,  se«  Logs  and  Logging,  f  8. 

Particular  clatiei  of  expreti  oontract*. 

See  Bills  and  Notes;  Bonds;  Covenants;  Ouar- 
anty;  Indemnity;  Insurance;  Joint  Adven- 
tures;   Mortgages;    Partnership;    Sales. 

Agency,  see  Principal  and' Agent. 

Employment,  see  Master  and  Servant. 

Leases,  see  Landlord  and  Tenant. 

Mutual  benefit  insurance,  see  Insuiance^  H  719, 
726. 

Sales  of  realty,  see  Vendor  and  Purchaser; 

Suretyship,  see  Principal  and  Surety. 

Particular  olattet  of  implied  oontract*. 
See  Account  Stated;   Money  Lent. 

Particular  mode*  of  discharging  eontraot$. 
See  Compromise  and  Settlement ;  Payment. 

I.  BEQmSITES  AJID  VAUDITT. 

(B)  PARTIES,  PROPOSALS.  AND  AC- 
CEPT ANCE. 

i  15.  Courts  do  not  make  contracts  for  imr- 
ties, '  but  merely  construe  and  enforce  them.— 
McFarlane  r.  York  (Ark.)  773. 

(D)  CONSIDERATION. 
{  47.    A  consideration  is  an  essential  ingredi- 
ent of  a  contract. — Mueller  v.  Bell  (Tex.  Uiv. 
App.)  993. 

S  54.  A  devisee's  agreement  respecting  a 
conveyance  by  her  held  supported  by  sufficient 
consideration. — Columbia  Trust  Co.  v.  Chris- 
topher (Ky.)  943. 

{  54.  Payment  of  a  consideration  by  «acb 
of  several  plalntifb  held  not  essential  to  re- 
covery on  a  promise  made  by  defendants. — Ea- 
rner V.   Campbell    (Mo.   App.)   622. 

{  54.  A  promise  to  do,  forbear  or  suffer  given 
in  return  for  a  like  promise  is  a  consideration 
for  an  executory  contract — Beauchamp  v.  Couch 
(Tex.  Civ.  App.)  924. 

(E)  VALIDITY  OF  ASSENT. 

{  07.  A  partv  seeking  rescission  must  act 
promptly,  and  if  after  discovery  of  fraud  he 
ratifies  the  contract  or  affirmatively  acquiesces 
in  it  by  distinctly  treating  it  as  of  continuing 
force,  claiming  its  benefits,  he  cannot  thereafter 
repudiate  it — Minter  v.  Hawkins  (Tex.  Civ. 
App.)  172. 

n.  OONSTBVCTXON   AMD    OFEBA. 

TIOK. 

(A)  GENERAL  RULES   OF   CONSTRUO 
TION. 

i  147.    The  meaning  of  a  contract  must  be 
arrived  at  by  considering  all  its  parts.— Buxton 
V.  Kroeger  (Mo.)  1147:  Same  v.  T<Bnman  (Mo.)      '. 
1162 ;   Same  v.  Dunn  (Mo.)  1163.  , 

I  155.    A  contract  prepared   by  the   parties       I 
for  whose  benefit  it  was  executed  merely  as  a       I 
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privilega  to  tbem  most  be  congtrued  as  unfa- 
Torably  against  them  as  Its  terms  will  admit. — 
McFarlane  t.  York  (Ark.)  773. 

I  176.  Since  an  instrument,  whereby  plain- 
tiff asreed  to  pay  defendant  a  specified  sum,  if 
defendant  sold  plaintiff's  land  as  mentioned  in 
■  deed,  which  was  in  fact  only  an  offer  to  sell, 
when  considered  in  connection  with  the  deed, 
did  not  disclose  the  intention  of  the  parties, 
the  question  of  intent  was  for  the  jury.— Jones 
T.  Lewis  (Axk.)  561. 

'       (B)  PARTIEa 

I  187.  A  contract  l>etween  two  parties  upon 
a  valid  consideration  may  be  enforced  by  a 
third  person,  when  entered  into  for  his  benefit, 
though  he  be  not  named  in  the  contract  and 
be  not  privy  to  the  consideration. — Eau  Claire- 
St.  Lonls  Lumber  Co.  v.  Banks  (Mo.  App.)  611. 

(O  SUBJECT-MATTBE. 

I  19S.  A  stipulation  in  a  building  contract 
held  to  relieve  the  owner  from  liability  for 
damages  sustained  by  the  contractor  through 
the  negligence  of  independent  contractors  of 
the  owner.— P.  &  M.  J.  Bannon  v.  Jackson 
(Tenn.)  601. 

m.  MODIFICATION  AKD  HXBOEB. 

I  243.  A  stipulation  in  a  building  contract 
relating  to  extra  work  held  not  so  modified  that 
the  owner  will  be  bound  by  the  architect's  oral 
orders  for  extra  work.— P.  &  M.  J.  Bannon 
T.  Jackson  (Tenn.)  504. 

V.  PEBFOBMAirOB  OB  BREACH. 

i  284.  A  stipulation  in  a  building  contract 
held  to  defeat  a  recovery  for  extra  work  unless 
the  contractor  first  received  the  architect's 
written  order  tiierefor,  unless  the  owner  or 
his  anthorixed  agent  waived  written  orders.— 
P.  &  M.  J.  Bannon  v.  Jackson  (Tenn.)  604. 

t  284.  A  stipulation  in  a  building  contract 
keut  to  make  the  obtaining  of  the  architect's 
certificate  a  condition  precedent  to  the  main- 
tenance of  a  suit  by  tne  contractor  for  com- 
pensation.— P.  &  M.  J.  Bannon  t.  Jackson 
(Tenn.)  504. 

I  SOS.  One  cannot,  after  breaching  his  own 
contract  so  as  to  justify  an  abrogation  by  the 
other  party,  either  recover  damages  for  a  breach 
by  the  other  party,  or  enforce  the  contract. — 
T.  Carrabine  it  Co.  v.  Cox  (Mo.  App.)  616. 

{  305.  Where  a  building  contract  stipulated 
that  the  owner  should  not  be  responsible  for 
any  damage  which  the  contractor  might  sus- 
tain at  the  hand  of  any  other  contractor,  a 
payment  by  the  owner  of  a  part  of  a  claim  of  the 
contractor  for  damages  through  the  negligence 
of  another  contractor  was  not  a  waiver  of  the 
contract  provision.— P.  &  M.  J.  Bannon  v. 
Jackson  (Tenn.)  604. 

f  SOB.  Requirement  of  contract  that  a  well 
should  be  cased  with  three-inch  casing  held  to 
have  been  waived.— Hall  v.  Cook  (Tex.  Civ. 
App.)  449. 

VI.  ACTIOMg   FOB  BBEACH. 

I  850.  In  an  action  for  the  contract  price  of 
i>oring  a  well,  evidence  held  to  show  that  the 
well  was  cased  as  far  as  it  was  possible  to  do 
so  on  account  of  an  obstruction  caused  by  a 
broken  driU  rod.— Hall  r.  Cook  (Tex.  Civ.  App.) 
449. 

{  350.  In  an  action  for  breach  of  a  building 
contract,  evidence  held  insufficient  to  show  that 
one  of  defendants  agreed  to  complete  the  build- 
ing or  to  do  more  than  furnish  the  I-mber. — 
Franks  v.  Harkness  (Tex.  Civ.  App.)  UIO. 


CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  H  83,  85. 

Of  owner  of  shipment,  see  Carriers,  J  121. 

Of  passenger,  see  Carriers,  {{  343,  347. 

Of  person  injured  at  railroad  crossing,  see  Bail- 
roads,  Si  327,  350. 

Of  person  injured  by  mule,  see  Animals,  |  71. 

Of  person  injnred  on  or  near  railroad  tracks, 
see  Bailroads,  i|  381,  387. 

Of  servant,  see  Master  and  Servant,  |S  22S-248, 
289,  296. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 
In  trust,  see  Trusts,  {{  41,  56. 

Conveyance*  (y  or  to  poriicnlar  cImm*  of 

persotM. 

See  Husband  and  Wife,  i  48;  Infants,  {I  39-41. 

Heirs,  see  Descent  and  Distribution,  |  82. 

Tenant  in  common,  see  Tenancy  in  Common,  { 

43. 

Convepaneee  of_  particular  *pecie»  of,  or  e*tate* 

or  intere»t*  in,  property. 
See  Mines  and  Minerals,  {  55. 

Particular  clatte*  of  conveyance*. 
Bee  Assignments ;    Assignments  for  Benefit  of 

Creditors ;    Deeds ;    Mortgages. 
Partition  deeds,  see  Partition,  t  9. 

CORAM  NOBIS. 

Writ  of  error  coram  nobis  to  correct  judgment, 
see  Judgment,  S  334. 

CORPORATIONS. 

Taxation  of  corporations  and  cotpoiate  prop- 
erty, see  Taxation,  §{  117-166,  365,  397. 

Particular  cloMtet  of  oorporationi. 

See  Municipal  Oorporations ;  Railroads ;  Street 
Railroads. 

Insurance  comitanies,  see  Insurance. 

Telegrapli  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

Trust  companies,  see  Banks  and  Banking,  { 
810. 

IV.  OAPITAIu  STOCK,  AlfD  DIVI- 
DEHDS. 

(B)  SUBSCRIPTION   TO    STOCK. 

^  81.  A  sutwcription  by  a  corporation  to 
the  stock  of  another  corporation  which  has 
been  paid  is  not  invalid  because  in  violation 
of  its  articles  of  incorporation,  and,  the  sub- 
scriber having  waived  that  defense  and  paid 
the  subscription,  it  cannot  be  said  not  to  nave 
been  made  in  good  faith. — Stone  v.  Monticello 
Const  <>>.  (KyO  369. 

I  81.  In  an  action  by  a  corporation  on  a 
subscription  for  stock,  a  charge  on  bona  fide 
subscriptions  held  erroneous.— Stone  v.  Monti- 
cello  Const.  (Jo.  (Ky.)  369. 

S  81.  A  subscriber  to  the  stock  of  a  corpora- 
tion held  by  his  acts  to  be  precluded  from  con- 
tending, in  an  action  against  him  for  the  sub- 
scription, that  a  condition  in  the  contract  of 
subscription  had  not  been  fulfilled.— McCon- 
naghy  v.   Monticello  Ckinst.  Co.  (Ky.)  372. 

i  90.  Where  persons  agreed  to  subscribe  for 
stock  in  a  railroad  construction  company  to  be 
organized,  the  subscriptions  to  be  binding  only 
upon    certain    conditions,    an    action    could    be 
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maintained  in  tlie  name  of  the  corporation  on 
the  subscription  agreement ;  the  conditions  hav- 
ing been  complied  with.— Stone  t.  Monticello 
Const.  Co.  (Ky.)  369. 

(F)  LIEN  OF  CORPORATION. 

I  169.  In  an  action  on  a  note  giTen  tor 
stock,  where  the  defense  was  that  plaintiffs 
were  indebted  to  the  company,  which  indebted^ 
ness  was  a  lien  on  the  stock,  the  burden  was 
on  defendant  to  prove  such  defense. — Wolfort 
V.  Hochbaum  (Ark.)  525;  Modem  Laundry  t. 
Same,  Id. 

I  169.  In  an  action  on  a  note  for  stock,  the 
defense  being  that  plaintiff  bad  failed  to  pay 
an  indebtedness  to  the  company,  which  indebt- 
edness was  a  lien  on  the  stock,  and  plaintiff 
claimed  that  the  amount  of  the  debt  was  fixed 
by  agreement  and  that  defendant  assumed  it,  an 
instruction  as  to  the  rights  of  the  parties 
held  proiper  under  the  evidence. — Wolfort  t. 
Hochbaum  (Ark.)  526 ;  Modem  Laundry  ▼. 
Same,  Id. 

{  169.  In  an  action  on  a  note  given  for 
laundry  stock  an  instruction  held  pr^rly  re- 
fused as  misleading. — Wolfort  v.  Hochbaum 
(Ark.)  525;   Modern  Laundry  v.  Same,  Id. 

i  169.  In  an  action  on  a  note  given  for 
laundry  stock  where  defendant  claimed  that 
plaintiff  had  failed  to  pay  a:n  indebtedness  due 
the  laundry  which  was  a  lien  on  the  stock,  but 

Slaintiff  claimed  that  the  amount  of  such  in- 
ebtedness  was  fixed  by  agreement  and  defend- 
ant was  to  assume  it,  evidence  held  to  sustain 
a  verdict  for  plaintiff  in  the  full  amount  of 
the  note.— Wolfort  v.  Hochbaum  (Ark.)  525; 
Modem  Laundry  v.  Same,  Id. 

I  169.  In  an  action  by  a  corporation  to  en- 
join a  transfer  of  its  stock  in  order  to  enforce 
a  lien  thereon,  evidence  held  to  sustain  a  find- 
ing that  the  purchaser  with  the  consent  of  the 
corporation  agreed  to  satisfy  the  lien. — Wol- 
fort T.  Hochbaum  (Ark.)  525 ;  Modem  iLaundry 
v.  Same,  Id. 

V.   MEMBEBS   AND   aTOCXHOU>EBS. 

(D)  LIABILITT  FOR  CORPORATE  DEBTS 
AND  ACXa 

I  228.  The  balance  due  on  unpaid  stock  sub- 
scriptions is  a  fund  for  the  satisfaction  of  the 
corporate  debts. — Herf  &  Frerichs  Chemical  Co. 
V.  Brewster  (Tex.  Civ.  App.)  880. 

i  250.  By  the  direct  provisions  of  Rev.  St 
1^5,  art.  o71,  where  execution  has  been  issued 
against  a  corporation,  with  certain  exceptions, 
and  no  property  is  found,  execution  may  issue 
against  any  stockholder  to  the  extent  of  his 
unpaid  stock  subscription. — Galvin  v.  McConnell 
(Tex.  Civ.  App.)  211. 

i  268.  An  allegation  on  a  motion  for  judg- 
ment against  a  stockholder  on  his  unpaid  sub- 
scription held  a  sufficient  allegation  of  owner- 
ship of  stock  prior  to  and  when  execution  was 
asked. — Frogge  v.  Bullock  (Mo.  App.)  1194. 

VI.   OFFICERa  AND  AOEKT*. 

(B)  AUTHORITT  AND  FUNCTIONS. 

I  297.  The  assets  and  affairs  of  a  private 
business  corporation  are  in  the  hands  of  its 
directors,  and  they  have  the  full  management 
and  disposal  thereof.— Winer  v.  Bank  of  Blythe- 
ville  (Ark.)  232. 

{  298.  Necessity  for  meetings  of  corporate  di- 
rectors to  transact  business  held  subject  to 
waiver. — Winer  v.  Bank  of  Blytbeville  (Aric.) 
232. 

(D)  LIABILITY  FOB  CORPORATE  DEBTS 
AND  ACTS. 

I  335.  The  president  and  director  of  a  cor- 
poration   held    responsible    for   bringing   about 


a  condition  of  affairs  by  which  another  wai 
defrauded  by  the  purchase  of  corporate  bonds 
secured  by  a  mortgage  on  property  it  did  not 
own.— Lynch  t.  Southern  Mining  Land  &  Luii»- 
ber  Co.  (Mo.  App.)  624. 
I  340.    The  liability  of  the  officers  of  a  cop- 

r ration  for  its  debts  imposed  by  Kirby's  Dig. 
859,  for  the  failure  to  file  the  annual  state- 
ment required  by  section  848,  held  a  primary 
liability,  and  the  officers  cannot  postpone  the 
enforcement  thereof. — Jones  v.  Harris  (ArkJ 
1077. 

VXX.  OOBPOBATE  POWBM   AND 
XIABIUTHiB. 

(A)  EXTENT  AND  EXERCISE  OF  POW- 

ERS IN  GENERAL. 

I  387.  That  makers  of  notes  given  a  corpora- 
tion sued  by  a  transferee  were  creditors  of  the 
coriwration  held  not  to  entitle  them  to  question 
the  validity  of  the  transfer. — ^Winer  v.  Bank  of 
Blytheville   (Ark.)  232. 

I  387.  Makers  of  notes  to  a  corporation  held 
unable  to  defeat  liability  thereon  in  a  suit  by 
a  transferee  because  of  invalidity  or  want  of 
power  in  the  transfer. — ^Winer  t.  Bank  of 
Blytheville  (Ark.)  232. 

I  387.  Rule  respecting  a  corporation's  cred- 
itor's interest  in  its  property  stated.— Winer  t. 
Bank  of  Blytheville  (Ark.)  232. 

(B)  REPRESENTATION   OF   CORPORA- 

TION BY  OFFICERS  AND 
AGENTS. 

I  423.  A  corjMration  held  not  liable  for  slan- 
der of  title  to  property  by  its  officer*.— Con- 
tinental Realty  (Jo.  v.  Uttle  (Ky.)  310. 

I  432.  Rule  respecting  method  of  proving  a, 
corporate  officer's  authority  stated.— Winer  T. 
Bank  of  Blytheville  (Ark.)  232. 

I  43Z  In  the  absence  of  a  contrary  regula- 
tion of  a  construction  company,  it  will  be  pre- 
sumed that  its  president  was  authorized  to  Duy 
wire  for  construction  work.— Tuttle  v.  Bra<^ey- 
Howard  Const  Co.  (Mo.  App.)  86. 

i  432.  Evidence  held  to  show  that  one  plac- 
ing an  order  for  wire  for  a  corporation  had  aa- 
thority  to  do  so.— Tuttle  v.  Bracey-Howard 
Const  Co.  (Mo.  App.)  86. 

(D)  CONTRACTS  AND  INDEBTEDNESS. 

{  487.  Though  a  corporation's  indorsement 
of  negotiable  paper  be  ultra  vires,  so  that  it  in- 
curs no  liability  thereby,  yet  title  passes. — 
Winer  t.  Bank  of  Blytheville  (Ark.)  232. 

(F)  CIVIL  ACTIONS. 

{  507.  A  return  on  a  summons  against  a 
corporation  served  on  its  secretary  and  treas- 
urer, the  president  being  absent  held  insuffi- 
cient as  not  showing  on  its  face  that  it  was 
served  in  the  manner  required  by  Rev.  St  1899. 
i!  995,  996  (Ann.  St.  1906,  pp.  876,  878).— Stan- 
ley V.  Sedalia  Transit  Co.  (Mo.  App.)  685. 

{  507.  Under  Rev.  St  1895,  art.  1222,  con- 
stmed  in  view  of  article  1223,  service  of  cita- 
tion upon  the  manager  of  a  con>oration  held  not 
sufficient  to  sustain  a  default  judgment  against 
it— Latham  Co.  v.  J.  M.  Radford  Grocery  Co. 
(Tex.  Civ.  App.)  909. 

Vm.  XN80I.VEN0T  AND  BECEXVEXtS. 

I  S53.  In  an  action  by  general  creditors  ot 
an  insolvent  corporation  to  subject  land  and  oth- 
er property  on  which  a  director  had  a  lien  to 
the  payment  of  corporate  debts,  on  the  ground 
that  its  insolvency  was  caused  by  the  director's 
negligence,  the  securities  could  be  marshaled 
without  the  appointment  of  a  receiver. — Galvin 
V.  McConnell  (Tex.  CSv.  App.)  211. 
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t  553.  Mere  insolvency  of  a  corporation  is 
not  sufficient  in  equity  to  anthorize  tne  appoint- 
ment of  a  receiver.— GalTin  t.  McConnell  (Tex. 
CiT.  App.)  211, 

{  553.  A  creditor,  having  a  valid  debt  against 
an  insolvent  corporation,  secured  by  lien,  is  en- 
titled to  collect  It  in  the  legal  way  without  the 
appointment  of  a  receiver,  unless  the  statute  or 
equitable  principles  authorize  a  receivership  un- 
der the  circumstances;  it  not  being  presumed 
that  the  property  wUl  be  needlessly  sacrificed 
in  enforiing  the  lien.— Galvin  v.  McConnell 
(Tex,  Civ.  App.)  211. 

.  {  553.  In  an  action  by  the  director  of  an  in- 
solvent corporation  to  foreclose  a  lien  on  land, 
in  which  corporate  creditors  intervened  to  have 
a  receiver  appointed,  claiming  that  the  -corpora- 
tion became  insolvent  because  of  the  director's 
negligence  and  mismanagement,  the  circumstan- 
ces held  not  to  justify  the  appointment  of  a 
receiver  for  the  corporation. — Galvin  v.  McCon- 
nell (Tex.  Civ.  App.)  211. 

i  559.  The  appointment  of  a  receiver  for  an 
insolvent  corporation  on  the  intervention  of 
creditors  in  a  suit  by  a  director  thereof  on  notes 
owned  by  himself,  secured  by  a  lien,  on  the 
ground  that  the  director  had  negligently  per- 
mitted the  corporation  to  become  insolvent, 
would  not  destroy  the  director's  lien. — Galvin 
▼.  McConnell  (Tex.  Civ,  App.)  211. 

{  560.  The  rights  and  duties  conferred  on  re- 
ceivers of  the  property  of  insolvent  corporations 
and  trustees  in  bankruptcy  in  possession  there- 
of are  largely  the  same.— Herf  &  Frerichs  Chem- 
ical Co.  V.  Brewster  (Tex.  Civ.  App.)  880. 

f  562.  Title  to  property  of  an  Insolvent  cor- 
poration is  vested  in  the  receiver  or  trustee  in 
bankruptcy  for  the  benefit  of  creditors,  and, 
when  interest  requires  it,  he  should  compel  de- 
linquent subscribers  ta  pay  the  balance  due  and 
pay  the  debts  therewith. — Herf  8c  Frerichs 
Chemical  Co.  v.  Brewster  (Sex.  Civ,  App.)  880. 

t  562.  So  long  as  the  estate  of  an  insolvent 
corporation  is  l>eing  administered  by  the  courts, 
the  receiver  or  the  trustee  in  bankruptcy  alone 
may  pursue  the  remedy  provided  for  collecting 
stock  subscriptions,  and  a  creditor  cannot  sue 
therefor.— Herf  ds  Frerichs  Chemical  Co.  v. 
Brewster  (Tex.  Civ.  App.)  880. 

S  666.  General  creditors  of  an  Insolvent  co^ 
poration  only  have  a  lien  on  its  assets,  if  any, 
after  the  payment  of  debts  having  priority. — 
Galvin  v.  McConnell  (Tex.  Civ.  App.)  211. 

XIX.  FOREIGN  OOKPOBATIONB. 

t  642.  Act  May  23,  1901  (Acts  1901,  p.  386), 
tor  the  regulation  of  foreign  corporations,  con- 
strued.—Simmons-Burks  Clothing  Co.  V.  Linton 
(Ark.)  775. 

t  642.  A  foreign  railroad  company  held  not 
within  the  terms  of  Acta  1887,  p.  386,  c.  226, 
II  1,  2  (Shannon's  Code,  ig  4543,  4544);  and 
hence  service  of  process  upon  its  traveling 
agent,  as  provided  by  section  8  (Shannon's 
Code,  I  4545),  did  not  bring  it  within  the  ju- 
risdiction of  the  court,  sd  as  to  authorize  a 
judgment  for  injuries  to  freight  passing  over 
its  line.— Atlantic  Coast  Line  R.  Co.  v.  Rich- 
ardson (Tenn.)  496. 

I  657.  Act  May  23,  1901  (Acts  1901,  p.  386), 
held  not  to  preclude  a  forei^  corporation  not 
having  compiled  with  its  provisions,  from  taking 
notes  and  a  trust  deed  in  the  state  for  goods 
sold  by  it  and  delivered  in  another  state,  nor 
from  suing  thereon  in  the  state. — Simmons- 
Burks  Clothing  Co.  T.  Linton  (Ark.)  775, 

CORPUS  DELICTI. 

Proof  of,  in  prosecution  for  homicide,  see  Homi- 
cide, f  143. 


CORRECTION. 

Of  deposition,  see  Depositions,  §  81. 
Of  judgment,  see  Judgment,  g|  306-334. 
Of  naturalization  record,  see  Aliens,  |  69. 
Of  record  on  appeal  or  writ  of  error,  see  A^ 
peal  and  Error,  |S  635,  644. 

CORROBORATION. 

Of  witness  In  general,  see  Witnesses,  {I  S8Ky- 
S32, 

COSTS. 

In  action  bj  or  against  trustee,  sea  Trusts,  ( 

In  action  for  breach  of  covenant,  see  Covenants, 
J  132, 

VI.  TAXATION. 

B«view  of  discretionary  rulings  in  taxation  of, 
see  Appeal  and  Error,  {  984. 

I  214.  Error  in  allowing  costs  can  only  be 
corrected  by  a  motion  for  a  new  trial  made 
within  four  days  after  judgment. — Beecham  v. 
Evans  (Mo.  App.)  1190. 

i  214.  A  motion  to  retax  costs  applies  only 
to  ministerial  taxation  of  costs  by  the  clerk  aft- 
er entry  of  judgment. — Beecham  v.  Evans  (Mo. 
App.)  1190. 

-VXI.  ON  APPEAI.  OR  BRBOR,  AND 

ON  NBW  TRIAI.  OR  MOTION 

THEREFOR, 

I  256.  Where  the  law  requiring  the  original 
statement  of  facts  to  be  filed  in  the  appellate 
court  was  not  complied  with,  held,  that  costs 
would  be  adjudged  against  appellants,  though 
there  was  a  reversal  in  their  fevor. — Wallace  & 
Reed  v.  Reed  Bros.  (Tex,  Civ.  App.)  1019, 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Coq>orations,  |  IIL 

COUNTERCLAIM. 

See  Set-OtC  and  Connterdaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Mnnicipal  Corporations. 

n.  GOVERNMENT  AND  OFFICERS. 

(D)  OFFICERS  AND  AGENTS. 

Judicial  notice  affecting  bond,  see  Evidence,  { 

48. 
Statute  impairing  obligation  of  contracts,  see 

Constitutional  Law,  |  140. 

I  99.  Sureties  on  a  county  treasurer's  bond 
executed  in  1906  held  not  liable  for  penalties  im- 
posed by  Act  March  7,  1907  (Acts  1907,  p.  485), 
for  their  principal's  failure  to  make  an  imme- 
diate deposit  of  funds. — Hunter  State  Bank  v. 
Mills  (Ark.)  760. 

g  101.    A  petition,   in   an  action   against   a 

county  treasurer  to  recover  a  part  of  the  school 
fund  which  he  did  not  pay  over  to  his  successor, 
held  insufficient.— Connor  v.  Zackry  (Tex.  Civ. 
App.)  177. 

I  101.  In.  an  action  on  a  county  treasurer's 
bond,  begun  in  the  district  court,  to  recover  a 
portion  of  the  school  fund  which  the  treasurer 
did  not  pay  over  to  his  successor,  the  petition 
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■honid  allege  the  amount  of  the  bond  med  on 
in  order  to  show  that  the  amount  is  within  the 
jurisdiction  of  the  trial  court. — Connor  v.  Zackry 
(Tex.  cav.  App.)  177. 

I  101.  An  action  b7  the  county  treasurer  for 
the  use  and  benefit  of  the  county  cannot  be 
maintained  to  recover  a  portion  of  the  school 
fund. — Connor  v.  Zackry  (Tex.  Civ.  App.)  177. 

i  101.  Under  Rev.  St.  1895,  arts.  920,  921, 
an  action  by  a  county  treasurer  to  recover  a 
part  of  the  school  fund  which  his  predecessor 
has  failed  to  pay  over  must  be  brought  on  the 
bond  securing  the  payment  of  the  school  fund, 
and  not  on  his  general  bond  as  county  treasurer. 
—Connor  t.  Zackry  (Tex.  Civ.  App.)  177. 

m.  PBOPEBTT,  OOHTBACTS.  AMD 
XJABIX.rmiS. 

(A)  PUBLIC  BUILDINGS  AND  OTHER 
PROPERTY. 

Prohibition  to  restrain  county  court  from  im- 
proving buildings  and  constructing  vaults  in 
courthouse,  see  Prohibition,  i  6. 

(B)  CONTRACTS. 

t  118.  Under  Rev.  St.  1899,  {  6736  (Ann.  St. 
1906,  p.  3322),  a  county  court  held  to  have  an- 
thority  to  improve  the  courthouse.— State  ex  reL 
Carter  v.  Bollinger  (Mo.)  1132. 


nr.  FISCAI.  MANAOEMEIfT,  rVBUC 

DEBT,  BECUBITIEB,  AXD 

TAXATZOH. 

i  150.  Under  Const.  H  157,  168,  a  county  In- 
debted up  to  the  constitutional  limit  and  hav- 
ing a  courthouse  held  not  authorised  to  incur 
further  indebtedness  for  the  construction  of  a 
new  coarthonae,  notwithstanding  Act  Va.  1751. 
-Fiscal  Court  of  Franlclin  County  r.  Common- 
wealth (Ky.)  801. 

▼I.  ACTIONS. 

Right  to  use  name  of  state  in  mandamns  pro- 
ceedings, see  Mandamus,  }  146. 

COURTS. 

Judges,  see  Judges. 

Judicial  power,  see  Constitutional  Law,  |  70. 
Justices'  courts,  see  Justices  of  the  Peace. 
Mandamus  to  inferior  courts,  see  Mandamus,  | 

57. 
Province  of  court  and  jury,  see  Trial,  §|  191- 

194. 
Review  of  decisions,  see  Appeal  and  Error. 
Right  to  trial  by  jury,  see  Jury,  |  12. 

I.  NATURE,  EXTENT,  AND  EXEBCIBE 
OF  JXTKISDICTION  IN  OENEBAI.. 

i  1.  "Jurisdiction"  defined.— Robinson  v.  Levy 
(Mo.)  577. 

{  21.  In  Missouri,  jurisdiction  of  the  sub- 
ject-matter of  a  concrete  case  in  equity  or  law 
is  only  acquired  by  a  court  through  pleadings 
filed,  process  issued  or  appearance  entered,  and 
decrees  entered  within  the  lines  of  the  issues 
framed  by  pleadings. — State  ex  rel.  McManus  v. 
Muench  (Mo.)  25. 

n.  E8TABUBRMENT,    ORGANIZA. 

TION,  AND   FBOOEDURE  IN 

GENERAL. 

(B)  TERMS,     VACATIONS,     PLACE    AND 
TIME  OF  HOLDING  COURT,  COURT- 
HOUSES, AND  ACCOMMODATIONS. 

Issuance  of  order  for  publication  of  process  In 

vacation,  see  Process,  i  98. 
Limitation  of  county  indebtedness  as  affecting 

construction  of   courthouse,   see   Counties,  1 

150. 


(D)  RULES  OF  DECISION,  ADJUDI^A^ 
TI0N8,  OPINIONS.  AND  RECORDS. 

I  89.  The  value  of  former  adjudications  heUt 
usually  confined  to  the  issue  directly  involved, 
and  the  enunciation  of  the  legal  principles  by 
which  it  is  determined. — Young  v.  State  Bank 
of  Marshall  (Tex.  Civ.  App.)  476. 

f  90.  The  last  exptession  of  the  court  on  a 
snbject  is  controlling  as  against  prior  opinions 
conflicting  with  it,— Martin  v.  City  of  St.  Joseph 
(Mo.  App.)  94. 

{  91.  The  Court  of  Appeals  cannot  disregard 
defects  in  the  record  held  by  the  Supreme  Court 
to  be  fatal,  where  they  are  challenged. — ^Breimey* 
er  V.  Star  Bottling  Co.  (Mo.  App.)  119. 

{  91. .  The  decision  of  the  Supreme  Court 
that  a  purported  copy  of  a  statement  of  facts  ac- 
companying the  transcript  will  be  considered  on 
appeal,  in  the  absence  of  timely  objection  by 
the  adverse  party,  held  binding  on  the  Court  of 
Civil  Appeals.- Bean  v.  Bird  (Tex.  Civ,  App.) 
177. 

{  97.  The  decisions  of  the  federal  Suprem* 
Court  on  the  invalidity  of  the  federal  employ- 
er's liability  act  (Act  Cong.  June  11,  1906,  c. 
3073,  34  Stat  232  [U.  S.  Comp.  St.  Supp.  1907, 
u.  891]),  in  its  application  to  the  territories  will 
be  followed  by  the  state  Supreme  Court.— Gu- 
tierrei  t.  El  Paso  &  N.  E.  R.  Co.  (Tex.)  42S. 

m.  COVBTB  OF  GENEBAZ.  OBIG- 
INAI.  JITBIBDICTION. 

(A)  GROUNDS  OP  JURISDICTION  IN 
GENERAL. 

I  122.  A  i>etition  in  a  damage  suit  constraed 
to  show  an  amount  at  stake  within  the  juris- 
diction of  the  county  court.— Tippett  r,  Corder 
(Tex.  Civ.  App.)  186. 

IV.  COUBTB  OF  UXTTED  OB  IHFE- 
BIOB  JITBIBDICTION. 

I  170.  Under  Const,  art.  5,  |  16,  and  Saylea' 
Ann.  Civ.  St.  1897,  arts.  1154,  1156,  the  county 
court  held  without  jurisdiction  of  a  cause  of 
action  asserted  by  petition  praying  for  a  judg- 
ment for  over  $1,200.— Parlin  &  Orendorff  Im- 
plement Co.  T.  Clements  (Tex.  Civ.  App.)  4SKS. 

▼X.  COUBTB  OF  AFFEIXATE  JITBIB- 
DICTION. 

(A)  GROUNDS  OF  JURISDICTION  IN 
GENERAL. 

i  207.  The  Supreme  Court,  on  the  applica- 
tion for  a  temjporary  injunction  in  aid  of  the  i^ 
pellate  jurisdiction,  and  on  the  motion  to  dis- 
solve the  injunction,  exercises  a  discretion  as  to 
whether  or  not  the  temporary  injunction  should 
be  issued.— Mabry  v.  Kettering  (Ark.)  746. 

(B)  COURTS   OF  PARTICULAR   STATES. 

i  231.  The  review  of  a  conviction,  under  Acts 
March  27,  1901  (Laws  1901,  p.  219).  as  amend- 
ed by  Act  March  24,  1903  (IIaws  1903,  p.  251 
[Ann.  St  1906,  fi  9053-1  to  9053-3]),  keU  to 
be  within  the  jurisdiction  of  the  Court  of  Ap- 
peals, rather  than  that  of  the  Supreme  Ck)urt. 
—State  V.  Cook  (Mo.)  30. 

I  231.  Where  the  record  on  review  does  not 
present  any  constitutional  question  so  as  to 
confer  on  the  Supreme  Court  jurisdiction  of  th« 
appeal,  such  question  cannot  be  raised  by  state- 
ments of  counsel  in  presenting  the  case. — State 
V.  Cook  (Mo.)  30. 

g  231.  The  mere  statement,  in  a  motion  for  a 
new  trial,  that  the  acts  (specifying  them)  on 
which  a  prosecution  is  based  "are  unconstitu- 
tional and  void"  is  insuflicient  to  raise  any  con- 
stitutional question,  so  as  to  confer  on  the  Su- 
preme Court,  rather  than  the  Court  of  Appeals, 
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Jtiiiadietion  of  the  canae  on  review.— State  t. 
Cook  (Mo.)  80. 

^  231.  Whether  the  party  enjoined  is,  on  a 
motion  to  aaseaa  damages  on  the  injnnction 
bond,  entitled  to  recover  his  attorney's  fees,  or 
whether  he  actually  employed  an  attorney,  are 
not  constitutional  questions  of  which  the  Sa- 
pieme  Court  has  jurisdiction. — Wabash  K.  Co. 
▼.  Flannigan  (Mo.)  722. 

{  231.  Where  a  litigated  point  cannot  be  de- 
cided without  construing  a  clause  in  the  Consti- 
tation,  a  constitutional  question  is  involved,  and 
the  appeal  must  come  to  the  Supreme  Court. — 
Wabash  B.  Co.  v.  Flannigan  (Mo.)  722. 

i  231.  Constitutional  questions  held  duly 
raised  in  the  reply,  so  as  to  give  the  Supreme 
Court  jurisdiction.— Hanks  ▼.  Hanks  (Mo.)  1101. 

Vm.  CONCUBBENT  AND  CONFLICT. 

nro  juBXSoicTioN,  and 

COMITT. 

(A)  COURTS  OF  SAME  STATE,  AND 
TRANSFER  OF  CAUSES. 

I  472.  Under  Rev.  St.  1889.  §  1604,  and  Rev. 
St.  1899,  f  1674  (Ann.  St.  1906,  p.  1217),  the 
circuit  court  has  jurisdiction  of  an  action  to  en- 
force collection  of  $71.32  as  an  assessment  for 
street  improvements.— Robinson  v.  Levy  (Mo.) 
577. 

COVENANTS. 

m.  PERFOKBCANOE   OB   BREACH. 

I  102.  A  grantor's  covenant  of  warranty  of 
title  held  to  have  been  breached  when  the  Su- 
preme Court  reversed  a  judgment  against  a 
claimant  in  favor  of  the  grantee  and  adjudged 
title  in  the  claimant,  so  that  it  was  unnecessary 
to  file  the  mandate  of  the  Supreme  Court  to  en- 
title grantee  to  maintain  an  action  for  breach 
V)f  covenant.— Beach  v.  Nordman  (Aik.)  785. 

S  102.  A  clerical  error  in  the  mandate  of  the 
Supreme  Court  reversing  a  decree  in  favor  of  a 

frantee  in  describing  the   land  in  controversy 
eld  not  to  defeat  an  action  on  the  covenant  in 
the  deed. — Beach  v.   Nordman   (Ark.)  785. 

IV.  ACTIONS  FOB  BBEACH. 

i  121.  A  judgment  for  plaintifT  in  an  action 
of  covenant  held  an  adjudication  that  defendant 
did  not  arrange  for  a  defense  to  an  ejectment 
suit,  as  was  asserted  by  him  in  defense  to  a  sub- 
sequent action.— Leet  v.  Gratz  (Mo.  App.)  642. 

I  121.  The  grantor  called  in  to  defend  when 
the  grantee  was  sued  in  ejectment,  and,  failing 
to  do  80,  held  bound  by  the  judgment. — Leet  v. 
Gratz  (Mo.  App.)  642. 

{  132.  The  grantee,  in  an  action  for  breach 
of  covenant,  held  entitled  to  recover  costs  and 
necessary  expenses,  including  reasonable  attor- 
ney's fees,  incurred  in  a  bona  fide  defense  or 
assertion  of  his  title. — Beach  v.  Nordman  (Ark.) 
785. 

f  132.  Plaintiff,  in  an  action  of  covenant, 
held  entitled  to  recover  a  fee  paid  an  attorney 
for  services  rendered  and  necessary  to  procure 
the  interests  of  certain  minors  who  sued  him  in 
ejectment,  though  he  had  already  recovered  for 
an  attorney's  fee  paid  in  defending  the  eject- 
ment suit.- Leet  v.  Gratz  (Mo.  App.)  642. 

COVERTURE 

See  Husband  and  Wife. 

CRANES. 

Injuries  to  railroad  employes  by  mail  cranes 
erected  near  the  track,  see  Master  and  Serv- 
ant, il  96,  270,  286,  295. 


CREDIBILITY. 

Of  witness,  see  Witneaaes,  {{  330-882. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy;  Fraudulent  Conveyances. 

Rights  and  remedies  of  surety,  see  Prindpal 
and  Surety,  |  180. 

Subrogation  to  rights  of  creditor,  see  Subroga- 
tion. 

CRIMINAL  LAW. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Particular  offenie*. 

See  Adulteration;  Assault  and  Battery,  IS  58- 
96 ;  Burglary ;  Embezzlement ;  False  Impris- 
onment, §  43;  Fires;  Forgery;  Gaming.  { 
72;  Health,  !  38;  Homicide;  Larceny;  Libel 
and  Slander,  §§  152,  159;  Malicious  Mis- 
chief ;  Nuisance,  g}  91,  92 ;  Perjury ;  Rape; 
Robbery. 

Against  liquor  laws,  see  Intoxicating  Liquors, 
11  146,  169,  226-239. 

Carrying  weapons,  see  Weapons. 

Obstruction  of  highway,  see  Highways,  {  164. 

Offenses  against  laws  relating  to  trade-marks, 
see  Trake-Marks   and  Trade-Names,   §   51. 

I.  NATUBE  AND  ELEMENTS  OF 

CBUCE  and  DEFENSES 

IN  GENERAL. 

i  26.  To  constitute  one  either  a  principal, 
accessory,  aider,  and  abettor  or  accomplice,  he 
must  do  some  affirmative  act,  or  omit  a  duty  to 
the  person  injured  which  requires  him  to  pre- 
vent the  commission  of  the  crime. — Levering  v. 
Commonwealth  (Ky.)  253. 

in.  PABTIES  TO   OFFENSES. 

S  59.  "Accomplice"  defined.  —  Levering  v. 
Commonwealth  (Ky.)  253. 

i  59.  "Principal"  defined.— Davis  v.  State 
(Tex.  Cr.  App.)  159. 

i  59.  One  using  an  innocent  party  to.  con- 
summate a  crime  would  be  a  principal,  whether 
present  or  absent,  under  Pen.  Code  1895,  art. 
77,  making  one  a  principal  who  employs  an- 
other who  cannot  be  punished  to  commit  an  of- 
fense.—Farris  V.  State  (Tex.  Cr.  App.)'  798. 

i  75.  "Accessory  after  the  fact"  defined,  and 
mere  failure  to  inform  of  the  commission  of  the 
offense  held  not  to  make  one  an  accesRory  after 
the  fact. — Levering  v.  Commonwealth  (Ky.)  253. 

V.  VENUE. 

(A)  PLACE  OF  BRINGING  PROSECU- 
TION. 

i  107.  Act  June  18,  1897,  p.  16,  c.  9,  au- 
thorizing a  trial  for  rape  in  designated  counties 
held  not  to  conflict  with  Const,  art.  3,  |§  45, 
56.— Dies  v.  State  (Tex.  Cr.  App.)  979. 

I  107.  The  Sixth  Amendment  to  the  Federal 
Constitution  held  applicable  to  federal  proce- 
dure only.— Dies  v.  State  (Tex.  Cr.  App.)  979. 

(B)  CHANGE  OF  VENUE. 

(  126.  \  motion  for  a  change  of  renne,  on 
the  ground  of  prejudice  against  one  indicted  for 
false  swearing  in  making  .1  report  of  the  condi- 
tion of  a  bank  required  by  St  1909,  i  698  (Rus- 
sell's St.  I  2182),  held  to  have  been  improperly 
overruled. — Anderson  v.  Commonwealth  (Ky.) 
364. 
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XZ.  ARRAIOHMIiMT  AXD  PIXAS,  AMD 

NOIXE  PKOSEQUI  OR  DISCOH. 

TINXrAMOE. 

As  waiver  of  liability  of  officer  for  making  il- 
legal arrcBt,  see  False  ImprlBonment,  i  7. 

I  282.  A  plea  of  former  acquittal  held  in- 
sufficient—Zfnn  T.  State  (Tex.  Cr.  App.)  136. 

{  302.  It  was  not  error  to  snbmit  to  the  jury 
one  count  of  an  indictment,  without  first  dispos- 
ing of  the  other  counts  by  entry  of  a  nolle  pro- 
sequi or  order  of  discontinuance.— State  t.  Cox 
(Mo.  App.)  680. 

X.  BVIDENCE. 

/n  particular  orimindl  proteeution$. 

See  Larceny,  i  46 :  Malicious  Mischief,  §{  8-9 ; 
Perjury,  |  82;    Robbery,  i  23. 

For  maintenance  of  nuisance,  see  Nuisance,  | 
92. 

For  offense  against  liquor  laws,  see  Intoxicat- 
ing Liquors,  U  226-236. 

For  unlawfully  using  trade-name,  see  Trade- 
Marks  and  Trade-Names,  |  61. 

(A)  JUDICIAL  NOTICE,  PRESUMPTIONS, 
AND  BURDEN  OF  PROOF. 

f  801.  The  Court  of  Criminal  Appeals  can- 
not take  judicial  notice  that  the  local  option  law 
has  been  adopted  in  any  county. — Bills  v.  State 
(Tex.  Cr.  App.)  835. 

}  831.  To  establish  the  defense  of  insanity, 
it  must  be  proven  by  preponderance  of  the  evi- 
dence that  accused  was  laboring  under  such  de- 
fect of  reason  as  not  to  know  the  nature  of  the 
act.— Smith  v.  State  (Tex.  Cr.  App.)  966. 

(B)  FACTS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES.  AND  RES  GEST.a:. 

S  366.  Declaration  of  decedent  made  some 
two  or  three  hoars  after  he  was  fatally  stabbed 
held  inadmissible  as  a  part  of  the  res  gestte. — 
McOowan  v.  Commonwealth  (Ky.)  387. 

i  366.  Declarations,  made  at  the  time  of  the 
occurrence,  expressive  of  its  character,  motive, 
or  object,  held  admissible  as  res  gestte,  though 
in  response  to  questions.— Uobbs  v.  State  (Tex. 
Cr.  App.)  811. 

«3)  OTHER  OFFENSES,  AND  CHARAC- 
TER OF  ACCUSED. 

Bhridence  of  prior  search  in  prosecution  for  car- 
rying weapons,  see  Weapons,  i  17. 

i  369.  Where  defendant  is  charged  with  the 
Tiolation  of  law  on  a  certain  day  and  the  evi- 
dence shows  a  violation  on  that  day,  the  prose- 
cution cannot  show  a  similar  act  on  other  days. 
—State  V.  Missouri  Pac.  By.  Co.  (Mo.)  1173. 

f  369.  On  a  prosecution  of  a  railroad  com- 
pany under  Laws  1907,  p.  180,  where  the  evi- 
dence showed  a  violation  of  law  on  the  day  al- 
leged, it  was  error  to  admit  evidence  of  a  vio- 
lation on  other  days. — State  v.  Missouri  Pac. 
Ry.  Oo.  (Mo.)  1173. 

f  3G9.  In  prosecution  for  theft,  admission  of 
evidence  as  to  other  offense  held  erroneous, 
where  not  limited  to  showing  system  and  intent 
—Gardner  v.  State  (Tex.  Cr.  App.)  140. 

S  369.  E}vidence  of  extraneous  and  contem- 
porary crimes  is  not  admissible,  where  there  is 
positive  evidence  supporting  the  prosecution.— 
Gardner  v.  State  (Tex.  Cr.  App.)  148. 

8  369.  In  a  trial  for  theft  of  cotton,  certain 
testimony  as  to  a  theft  by  accused  and  an  ac- 
complice, five  days  later,  of  cotton  from  another 
party,  held  inadmissible. — Gardner  v.  State  (Tex. 
Cr.  App.)  148. 

I  369.  On  a  trial  for  robbery  from  the  person 
by  threats  and  putting  in  fear,  evidence  is  not 


admissible  of  subsequent  acts  of  defendant  iriildi 
constitute  distinct  robberies. — Harris  r.  StiUe 
(Tex.  Cr.  App.)  839. 

{  370.  Where  defendant  was  indicted  nnder 
St.  1909,  (  1175  (Russell's  St  |  3709),  for  false 
swearing  in  making  a  report  of  the  condition 
of  a  bank  required  by  section  593  (Russell's  St 
f  2182),  prior  reports  were  admissible  to  ahoir 
that  the  false  statements  charged  in  the  Indict- 
ment were  made  knowingly. — Anderson  r.  (Com- 
monwealth (Ky.)  364. 

{  371.  In  a  trial  for  receiving  stolen  cotton, 
evidence  that  accused  had  received  cotton  stolen 
from  other  parties  about  the  same  time  waa 
admissible.— Uanks  v.  State  (Tex.  Cr.  App.)  150l 

(D)  MATBRIALITT  AND  COMPBTENCX  IN 
GENERAL. 

I  885.  Results  of  a  controverted  Judgment  in 
one  criminal  case  are  not  proper  evidence  in  an- 
other.— Hardin  v.  State, (Tex.  Cr.  App.)  974. 

I  392.  Evidence  of  absence  of  persons  from 
state  held  inadmissible.— Hardin  r.  State  (Tex. 
Cr.  App.)  974. 

S  896.  Where  the  state  had  proved  part  of  n 
conversation  by  a  witness,  held  error  to  refuse 
to  permit  the  defense  to  prove  the  entire  con- 
versation.— Underwood  v.  State  (Tex.  Cr.  App.) 
809. 

i  896.  Evidence  held  admissible  by  reason  of 
admission  of  similar  evidence  of  adverse  party. 
—Hardin  v.  State  (Tex.  Cr.  App.)  974. 

I  896.  Evidence  held  admissible  in  a  perjury 
trial.— Hardin  v.  State  (Tex.  Or.  App.)  974. 

(F)  ADMISSIONS,   DECLARATIONS,  AND 
HEARSAY. 

f  406.  In  a  criminal  prosecution,  evidence  aa 
to  admissions  of  defendant  held  admissible. — 
Davis  v.  State  (Tex.  Cr.  App.)  138. 

S  415.  Declaration  of  decedent  made  some 
two  or  three  hours  after  he  was  fatally  stabbed 
held  not  competent  as  substantive  evidence  for 
accused. — McGowan  t.  Commonwealth  (Ky.) 
887. 

I  419.  In  a  prosecution  for  assault  to  mur- 
der, certain  testimony  held  properly  excluded  as 
hearsay.— Pemberton  v.  State  (Tex.  Cr.  App.) 
837. 

I  419.  On  a  trial  for  unlawfully  selling  in- 
toxicating liquors,  a  witness  held  not  competent 
to  testify  as  to  the  amount  of  alcohol  m  the 
liquor.— Snead  v.  State  (Tex.  Cr.  App.)  983. 

ACTS  AND  DBCIiABATIONS  OF  CON- 
PIRATORS    AND    CODBFBNDANTS. 

I  424.  Confession  of  an  acconiplice,  made  on 
the  morning  after  commission  of  crime  in  the 
absence  of  defendant  held  inadmissible. — Gard- 
ner V.  State  (Tex.  Cr.  App.)  140. 

(I)  OPINION  EVIDENCE. 

S  459.  Witness  held  competent  to  testify  that 
he  had  the  day  after  the  shooting  examined  the 
shotgun  of  the  person  accused  of  the  shooting, 
and  that  it  appeared  to  have  been  recently  fired. 
—Pemberton  v.  State  (Tex.  Cr.  App^)  837. 

^  463.  A  witness  held  competent  to  testify 
that  in  her  opinion  wounds  were  caused  by 
bums  from  a  hot  iron,  and  not  by  add.— Sute 
v.  Nieuhaus  (Mo.)  78. 

{  463.  A  witness  held  competent  to  testify 
that  wounds  observed  on  a  child  were  caused  by 
bums.— State  v.  Nieuhaus  (Mo.)  78. 

f  476.  On  a  trial  f<>r  homicide,  the  exclusion 
of  the  opinion  of  a  physician,  qualifying  as  an 
expert,  as  to  whether  the  flow  of  blood  from 
the  wound  inflicted  on  decedent  would  have  been 
so  immediate  and  in  such  qaantities  as  to  have 
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left  on  Dm  gronikd  and  tagetation  signs  of  blood, 
keW  erroneous.— Simmons  t.  State  (Tex.  Cr. 
App.)  141. 

i  48S.  The  testimony  of  a  phyaician  on  in- 
sanity, relied  on  hj  accused  as  a  defense,  held 
not  objectionable  as  a  reference  to  the  failure 
of  accused  to  testify.— Tubb  t.  State  (Tex.  Cr. 
App.)  858. 

i  490.  The  state,  on  redirect  examination  of 
a  physidan  testifying  as  to  the  sanity  of  accused 
relying  on  insanity,  held  entitled  to  show  that 
the  physician's  compensation  was  suggested  by 
counsel  for  the  state  and  was  unconditional. — 
Tubb  r.  State  (Tex.  Cr.  App.)  858. 

I  494.  Where,  in  a  murder  prosecution,  the 
coroner  testified  from  his  examination  of  dece- 
dent and  of  the  powder  which  evidently  caused 
her  death  that  her  death  was  caused  by  strych- 
nia poison,  the  jury  could  give  such  weight  to 
his  testimony  ss  they  deemed  it  entitled  to, 
though  the  coroner  had  made  no  post  mortem 
examination. — Levering  v.  Commonwealth  (Ky.) 
253. 

(J)  TESTIMONT  OP  ACCOMPLICES  AND 

CODEFENDANTS. 

f  507.  One  held  not  an  accomplice  to  a  mur- 
der by  poisoqing,  within  the  statutes  requiring 
corroboration  of  accomplice's  testimony,  who 
merely  passively  consented  to  the  commission  of 
the  crime  without  warning  decedent. — Levering 
▼.  Ommonwealth  (Ky.)  253. 

f  507.  An  accessory  after  the  fact  held  not 
an  accomplice,  within  Or.  Code  Prac.  {  241,  in 
view  of  St.  1909,  i  1129  (Russell's  St.  g  3156), 
providing  the  ijunishment  of  accessories  after 
the  fact.— Levering  v.  Commonwealth  (Ky.)  253. 

(L)  EVIDENCE  AT  PRELIMINARY  EXAM- 
INATION OR  AT  FORMER  TRL^L. 

}  543.  As  a  general  rule,  testimony  taken  at 
the  examining  trial  is  admissible  if  the  witness  is 
beyond  the  jurisdiction  at  the  time  of  trial.— 
Hobbs  V.  State  (Tex.  Cr.  App.)  811. 

i  543.  A  witness'  testimony  taken  at  the  ex- 
amining trial,  when  he  was  cross-examined  for 
accused  and  in  his  presence,  held  admissible, 
though  the  witness  had  been  in  the  county  of 
the  venue  for  several  months  after  remand  for 
a  second  trial.— Hobbs  v.  State  (Tex.  Cr.  App.) 
811. 

(M)  WEIGHT  AND  SUFPICIENOX. 
In  particular  criminal  protecution*. 

See  Burglary,  i  41:  Homicide,  §8  231-257; 
Larceny,  |  55 ;  Malicious  Miscluef,  {  9  ,*  Rape, 
{  61. 

For  offense  against  liquor  law,  see  Intoxicat- 
ing Liquors,  §  236. 

{  553.  Testimony  of  an  accomplice  will  not 
sustain  a  conviction,  where  be  snbseqnently  tes- 
tified that  such  testimony  was  perjury.— Hill  v. 
State  (Tex.  Cr.  App.)  134. 

XI.  TnCB    OF    TRIAZ.    AND    CONTUT- 
UAHCE. 

{  575.  It  was  error  to  force  accused  to  trial 
at  a  tenn  fixed  by  the  commissioners'  court  for 
accepting  pleas  of  guilty  only;  no  provision  hav- 
ing been  made  for  a  jury. — Dobbs  v.  State  (Tex. 
Cr.  App.)  799. 

i  694.  An  application  for  a  continuance  in 
a  criminal  case,  in  order  to  secure  the  testi- 
mony of  one  who  was  not  summoned  as  a  wit- 
ness, and  whom  none  of  the  witnesses  ever  saw 
near  the  place  of  the  killing,  was  properly  re- 
fused.—Bice  V.  State  (Tex.  Or.  App.)  163. 

i  694.  A  continuance  for  absent  testimony 
was  property  refused,  where  the  witness  was  oat- 
side  the  state  and  his  testimony  on  a  former  tri- 


al was  nad.— Bodoier  ▼.  State  (Tex.  Cr.  App.) 

I  595.  An  application  (or  continuance,  in  a 
prosecution  for  assault  to  murder,  held  insuffi- 
cient.—Pemberton  V.  State  (Tex.  Cr.  App.)  837. 

(  696.  A  continuance  asked  for  absent  testi- 
mony is  properly  refused  where  the  testimony  is 
cumulative.— Buckner  v.  State  (Tex.  Cr.  App.) 
802, 

I  600.  A  party  held  authorized  to  contradict 
by  other  testimony  statementa  imputed  to  an 
absent  witness,  as  shown  by  an  affidavit  for  a 
continuance  received  in  evidence. — Risner  v. 
Commonwealth  (Ky.)  31S. 

S  608.  Evidence  held  to  sustain  a  finding  that 
testimony  sought  to  be  shown  by  witnesses  for 
whose  absence  accused  asked  a  continuance  was 
probably  not  true.— Hill  v.  State  (Tex.  Cr.  App.) 

i  613.  Continuing  trial  until  the  afternoon 
of  following  day  because  of  the  absence  of  de- 
fendant's connsel  held  a  proper  exercise  of  dis- 
cretion.—Curtis  V.  State  (Ark.)  521. 

i  614.  An  application  for  a  continuance  for 
absent  witnesses  held  properly  denied  for  want 
of  diligence.— Tardley  v.  State  (Tex.  Cr.  App.) 
146. 

i  614.  Where  one  continuance  was  granted 
and  another  application  refused,  which  latter 
application  was  held  error  on  appeal,  a  subse- 
quent application  was  a  third  application.— Bice 
T.  State  (Tex.  Cr.  App.)  163. 

I  614.  Trial  court  held  not  to  have  abused  ita 
discretion  in  denying  a  third  application  for  a 
continuance.— Bice  v.  State  (Tex.  Cr.  App.) 
163. 

(  614.  The  third  application  for  a  continu- 
ance in  a  criminal  case  is  addressed  to  the 
sonnd  discretion  of  the  court.- Bice  T.  State 
(Tex.  Cr.  App.)  168. 

Xn.  TBIAI.. 

In  parlioular  oriminal  protecution*. 

For  obstructing  highway,  see  Highways,  |  164. 
For  offense  against  liquor  laws,  see  Intoxicat- 
ing liiquors,  §  239. 

(B)  COURSE  AND   CONDUCJT   OP  TRIAL 
IN  GENERAL. 

{  634.  The  absence  of  the  judge  in  an  ante- 
room for  about  15  minutes  while  accused's  coun- 
sel was  addressing  the  jury  held  not  reversible 
error.— Cravens  v.  State  (Tex.  Cr.  App.)  166. 

{  634.  In  all  criminal  cases  the  judge  should 
remain  in  complete  control  of  the  trial.— French 
V.   State  (Tex.  Cr.  App.)  848. 

S  636.  For  the  judge  to  enter  the  jury  room 
during  the  deliberations  of  the  jury,  in  the  ab- 
sence of  accused  and  his  counsel,  and  verbally 
explain  a  portion  of  bis  charge,  is  improper.— 
Gardner  v.  State  (Tex.  Cr.  App.)  140. 

S  655.  An  oral  charge  to  a  jury,  on  impanel- 
ing it,  held  not  error.— Hill  r.  State  (Tex.  O. 
App.)  823. 

8  656.  The  remarks  of  court  in  sustaining  an 
objection  to  a  question  asked  a  witness  on  re- 
direct examination  held  erroneous  as  a  com- 
ment on  the  weight  of  the  evidence.— Bimmons 
V.  State  (Tex.  Cr.  App.)  141:. 

♦        (C)  RECEPTION  OF  EVIDENCE. 

{  662.  The  court  may,  without  violating  the 
righta  of  accused,  compel  a  trial  b^  admitting 
in  evidence  his  affidavit  for  a  continuance,  on 
the  ground  of  the  absence  of  a  witness,  con- 
taining facts  to  which  it  is  averred  the  absent 
witness  would,  if  present,  testify. — Risner  T. 
Commonwealth  (Ky.)  318. 
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||  673.  In  a  trial  for  reeeiTing  stolen  cotton, 
eridence  as  to  a  confession  of  an  accomplice 
Md  admissible  to  establish  the  theft  of  the 
cotton.— Hanks  v.  State  (Tex.  Cr.  App.)  160. 

f  683.  In  a  trial  for  receiving  stolen  cotton, 
eyidence  that  accused  had  repeatedly  receiTed 
other  cotton,  all  of  which  was  found  in  his 
smokehouse  when  be  was  arrested,  held  ad- 
missible.—Hanks  T.  State  (Tex.  Cr.  App.)  150. 

(D)  OBJECTIONS     TO     EVIDENCE,     MO- 
TIONS    TO     STRIKE     OUT,     AND 
EXCEPTIONS. 
(  695.     An  objection  to  the  answer  of  a  wit- 
ness containing  statements,  some  of  which  are 
admissible  and  others  inadmissible,  held  too  gen- 
eral to  be  considered  on  appeal.— Tubb  t.  State 
(Tex.  Cr.  App.)  85a 

f  695.  An  objection  to  certain  testimony  held 
to  go  mainly  to  the  weight  to  be  given  to  the  tes- 
timony and  not  to  its  competency.— Tubb  v.  State 
(Tex.  Cr.  App.)  85a 

(E)  ARGUMENTS  AND  CONDUCT  OP 
COUNSEL. 

S  713.  A  conviction  will  not  be  disturbed 
because  of  remarks  of  counsel  for  the  prosecu- 
tion concerning  a  further  continuance,  which 
were  not  made  in  the  presence  of  the  jury  im- 

ganeled  to  try  the  case. — Curtis  v.  State  (Ark.) 
21. 

I  720.  Where  the  party,  in  whose  behalf 
statements  of  an  absent  witness  contained  in 
the  affidavit,  for  a  coutinuance  are  read  as  a 
deposition,  gives  testimony  which  is  contradict- 
ed by  that  attributed  by  the  affidavit  to  the 
absent  witness,  counsel  for  the  adverse  party 
may  in  argument  point  out  and  comment  on  the 
contradiction.— Kisner  r.  Commonwealth  (Ky.) 
3ia 

I  720.  In  a  prosecution  for  carrying  a  pistol, 
evidence  held  to  justify  comments  on  the  evi- 
dence made  by  the  county  attorney. — McDonald 
V.  State  4Tex.  Cr.  App.)  131. 

i  721.  In  a  prosecution  for  statutory  rape, 
remarks  of  counsel  as  to  defendant's  failure  to 
testify  held  reversible  error. — Curtis  v.  State 
(Ark.)  521. 

}  721%.  Remarks  of  a  prosecuting  attorney 
in  a  murder  trial  held  not  erroneous. — Jackson 
V.  State  (Tex.  Cr.  App.)  990. 

f  723.  The  argument  of  the  district  attorney 
held  not  to  justify  a  reversaL — Yardley  v.  State 
(Tex.  Cr.  App.)  146. 

{  723.  Argument  of  state's  counsel  held  not 
ground  for  reversal. — Pemberton  t.  State  (Tex. 
Cr.  App.)  837. 

{  728.  Certain  argument  of  the  prosecuting 
attorney  held  so  prejudicial  to  accused  as  to  re- 
quire review  on  a  mere  exception  thereto,  with- 
out requesting  a  charge  withdrawing  Uiem. — 
Smith  V.  State  (Tex.  Or.  App.)  966. 

i  730.  Remarks  of  counsel  in  a  prosecution 
for  murder  held  not  to  constitute  ground  for 
reversal.- Jackson  v.  State  (Tex.  Cr.  App.)  990. 

(F)  PROVINCE  OP  COURT  AND  JURI  IN 
GENERAL. 

I  741.  Where  there  is  any  evidence  to  es- 
tablish the  corpus  delicti,  it  is  for  the  jnry  to 
pass  upon  its  sufficiency.— Levering  v.  Common- 
wealth (Ky.)  253. 

i  742.  On  a  trial  for  cattle  theft,  held  propr 
er  to  submit  to  the  jury  the  issue  whether  a 
witness  was  an  accomplice. — Davis  v.  State 
(Tex.  Cr.  App.)  159. 

S  753.  In  a  murder  prosecution  for  poisoning 
accnsed's  wife  by  giving  her  strychnia  as  a 
medicine,  unless  the  state  introduced  some  com- 
petent evidence  tending  to  show  that  accused 


willfnlly  and  malidonsly  adminlatercd  poison 
as  alleged,  and  that  she  took  it  bdieving  it  to 
be  medicine,  and  died  from  ita  effects,  tiie  cooxt 
should  have  directed  an  acquittal.— Lererins  t. 
Commonwealth  (Ky.)  253. 

t  761.  An  instruction,  in  a  pnweention  for 
homicide,  held  not  to  assume  that  aocnaed  was 
guilty  of  either  murder  or  yolnntary  manslangb- 
ter.— Sergent  v.  Commonweaitb  (Ky.)  362. 

f  761.  An  Instmcdon  on  the  teatimony  of 
an  accomplice  held  not  open  to  a  certain  o\y 
jection.— Davis  t.  State  (Tex.  Cr.  App.)  159. 

f  761.  An  instruction  allowing  the  jury  to 
consider  facts  not  proven  in  connection  with  the 
question  of  defendant's  insanity  held  error. — 
Leaiy  v.  State  (Tex.  Cr.  Ak>.)  822. 

i  763.  An  instruction  held  not  erroneous  as 
on  the  weight  of  evidence.— Leaiy  r.  State  (Tez. 
Cr.  App.)  822. 

i  763.  An  instraction  in  an  embezslement  tri- 
al held  not  erroneous  for  failing  to  leave  it  to 
the  jury  to  determine,  on  a  finding  of  certain 
facts,  whether  accused  was  guilty  of  embezzle- 
ment— Henderson  v.  State  (Tex.  Cc  App.)  825. 

{  763.  A  charge  held  erroneous  as  on  the 
weight  of  evidence.- French  ▼.  State  (Tex.  Cr. 

App.)  848. 

{  764.  An  instruction  held  not  erroneoms  as 
on  the  weight  of  evidence.— Leary  v.  State  (Tex. 
Cr.  App.)  ^2. 

(G)  NECESSITY,  REQUISITES,  AND  8UP- 
PICIENCY  OF  INSTRUCTIONS. 
In  particular  criminal  proiecutiont. 

See  Assault  and  Battery,  |  96;    Burglary,   | 
46;   Larceny,  {  77;  Libel  and  Slander,  {  159. 

I  770.  It  is  improper  to  refuse  to  instruct 
on  an  issue  raised  by  the  evidence. — ^Evana  v. 
State  (Tex.  Cr.  App.)  167. 

i  772,  In  prosecution  for  violating  local  op- 
tion law,  instruction  submitting  question  not 
raised  by  the  evidence  held  properly  refused. — 
Dawson  v.  State  (Tex.  Cr.  App.)  136. 

i  773.  An  instruction  held  to  sufficiently  pre- 
sent the  defense  of  insanity  under  the  evidence. — 
Tubb  V.  State  (Tex.  Cr.  App.)  858. 

{  775.  In  a  prosecution  for  theft,  accused's 
evidence  held  not  to  exclude  the  theory  that  he 
was  present  at  the  time  of  the  theft,  so  aa  to  re- 
quire a  charge  on  the  subject  of  alibi. — Under- 
wood V.  State  (Tex.  Cr.  App.)  809. 

§  778.  In  a  criminal  prosecution,  an  instruc- 
tion as  to  consideration  of  evidence  of  other  of- 
fenses held  erroneous.- Fields  v.  State  (Tex.  Cr. 
App.)  806. 

i  778.  An  instruction,  which  shifta  Ule  bur- 
den of  proof  by  requiring  the  jury  to  believe  af- 
firmatively as  true  the  facts  recited  before  they 
can  acquit  defendant,  is  erroneous. — Harria  v. 
State  (Tex.  Cr.  App.)  839. 

S  780.  Instruction  as  to  accomplice  testi- 
mony held  improperly  refused. — Close  v.  State 
(Tex.  Or.  App.)  137 ;  Floyd  v.  Same  (Tex.  Cr. 
"App.)  138. 

{  780.  Instruction  as  to  accomplice  testi- 
mony held  defective.— Close  v.  State  (Tex.  Cr. 
App.)  137 ;   Floyd  v.  Same  (Tex.  Or.  App.)  13a 

g  780.  In  a  trial  for  theft  a  charge  regard- 
ing the  testimony  of  an  accomplice  held  insuffi- 
cient—Gardner V.  State  (Tex.  Cr.  App.)  14a 

{  780.  In  a  trial  for  receiving  and  concealing 
stolen  proper^,  accused  held  entitled  to  in- 
struction as  to  the  corroboration  of  the  testi- 
mony of  an  alleged  accomplice. — Hanks  t. 
State  (Tex.  Cr.  App.)  149. 

I  780.  Where  the  relation  of  a  witness  to 
the  crime  charged  is  in  doulvt,  it  is  proper  for 
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th*  court  to  iobmit  the  iune  as  to  .whether 
the  iritnesa  was  or  waa  not  an  accomplice.— 
Davis  T.  State  (Tex.  Cr.  App.)  159. 

I  782.  An  instruction  reciting  facts  as  de- 
TGloped  by  the  evidence,  and  requiring  the  jury 
to  believe  all  of  such  facts  before  defendant 
would  be  entitled  to  an  acquittal,  is  erroneous. — 
Harris  t.  State  (Tex.  Cr.  App.)  839. 

{  783.  In  a  trial  for  receiving  stolen  cotton, 
an  instruction  as  to  the  effect  of  evidence  of 
the  receipt  of  other  stolen  cotton  held  properly 
refused.— Hanks  v.  State  (Tex.  Cr.  App.)  150. 

I  783.  The  evidence  whicb  shows  a  distinct 
robbery  from  that  charged  should  be  limited  by 
instructions  in  its  application  to  the  offense  on 
trial.— Hams  v.  State  (Tex.  Cr.  App.)  839. 

S  784.  Where,  in  a  trial  for  receiving  stolen 
property,  an  accomplice  testified  positively  to 
taking  the  property  to  accused,  a  charge  on 
circumstantial  evidence  was  properly  refused. — 
Hanks  v.  State  (Tex.  Cr.  App.)  150. 

§  784.  The  case  of  larceny  made  out  held  one 
of  direct,  and  not  circumstantial,  evidence,  so 
that  a  charge  on  circumstantial  evidence  was 
properly  refused.— Farris  v.  State  (Tex.  Cr. 
App.)    i98. 

{  789.  In  a  prosecution  for  theft  of  a  cow 
question  of  reasonable  doubt  held  sufficiently 
charged,  in  view  of  the  evidence  and  the  other 
charges  on  the  subject.— Farris  v.  State  (Tex. 
Cr.  App.)  798. 

S  814.  Where  the  state's  evidence  in  a  prose- 
cution for  feloniously  wounding  and  disBguriug, 
if  true,  establishes  a  felonious  assault,  and  ac- 
cused's evidence,  if  true,  entitles  her  to  an 
acquittal,  a  charge  on  simple  asnault  is  properly 
refused.- State  t.  Nienhaus  (Mo.)  73. 

i  814.  Hearsay  evidence,  admitted  without 
objection,  held  sufficient  basis  for  a  charge.— 
Leary  v.  State  (Tex.  Cr.  App.)  822. 

S  814.  In  a  trial  for  embezzling  property  held 
unnecessary  to  instruct  that  the  jury  find  that 
accused  sold  it  as  his  own  property. — Henderson 
V.  State  (Tex.  Cr.  App.)  825. 

i  822.  A  charge  must  be  construed  as  a 
whole.— Buckner  v.  State  (Tex.  Cr.  App.)  802. 

§  822.  A  charge  submitting  the  defense  of 
insanity  held  not  misleading. — Smith  v.  State 
(Tex.  Cr.  App.)  966. 

(H)  REQUESTS  FOR  INSTRUCTIONS. 

%  828.  It  is  not  error  to  refuse  oral  instruc- 
tions.—Schoennerstedt  V.  State  (Tex.  Cr.  App.) 
829. 

S  829.  It  is  not  error  to  refuse  an  instruc- 
tion, where  the  instructions  given  omit  no  fea- 
ture of  the  law  applicable  to  the  case. — Risner 
V.  Commonwealth  (Ky.)  318. 

§  829.  In  an  embezzlement  trial,  an  Instruc- 
tion held  properly  refused  in  view  of  one  given. — 
Henderson  v.  State  (Tex.  Cr.  App.)  825. 

(J)  CUSTODY.    CONDUCT,    AND    DELIB- 
ERATIONS OF  JURY. 

f  859.  On  the  return  of  the  Jury  to  have  cer- 
tain evidence  repeated,  a  question  whicb  they 
desire  to  have  asked  should  be  first  submitted 
to  defendant.— Jack  v.  State  (Tex.  Cr.  App.) 
139. 

f  866.  Verdict  assessing  imprisonment  held 
not  vitiated  by  experimental  votes. — Cravens  v. 
State  (Tex.  Cr.  App.)  156. 

(K)  VERDICT. 

I  875.  A  verdict  in  a  prosecution  for  the 
illegal  sale  of  liquor,  while  somewhat  informal 
for  omitting  the  word  "punishment,"  held  suf- 
ficient.—State  V.  Stamper  (Mo.  App.)  1192. 


{  881.  A  verdict  in  a  prosecution  for  buir* 
laiT  heli  sufficient,  in  view  of  Code  Cr.  Proe. 
18tK5,  art  743.— Jones  v.  State  (Tex.  Cr.  App^ 
127. 

XnX.  XOTIOKB    FOR    NEW    TBIAIi 
AXD  IN  ARREST. 

I91T.  Though  Rev.  St  1879,  arts.  564, 
665,  do  not,  on  application  for  continuance  for 
absence  of  witness,  permit  inquiir  into  t^e  truth- 
fulness  or  materianir  of  the  absent  testimony, 
held,  that  evidence  having  been  admitted  on  mo- 
tion for  new  trial  for  denial  of  the  continuance, 
and  its  overwhelming  weight  carrying  certain 
conviction  that  the  witness  would  not  have  testi- 
fied as  expected,  the  conclusion  of  the  court  in 
denying  new  trial  would  be  sustained. — Steel  t. 
State  (Tex.  Cr.  App.)  850. 

I  939.  A  motion  for  a  new  trial  held  propedy 
overruled  because  of  lack  of  diligence. — Evans  v. 
State  (Tex.  Cr.  App.)  820. 

{  940.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  where  the  evidence  showed 
that  accused  shot  the  injured  party,  the  mere 
fact  that  a  useless  pistol  was  found  in  the  house 
where  accused  stayed  was  unimportant,  and  it 
was  not  error  to  refuse  a  new  trial  for  newly 
discovered  evidence  of  that  fact. — Reyes  v. 
State  (Tex.  Cr.  App.)  152. 

i  941.  Cumulative  evidence  held  not  ground 
for  new  trial.— Evans  v.  State  (Tex,  Cr.  App.) 
820. 

5  955.  Where  a  bill  of  exceptions  evidencing 
the  fact  that  state's  counsel  had  alluded  to  ac- 
cused's failure  to  testify  was  not  approved  by 
the  court  and  was  not  proved  by  bystanders, 
held,  that  testimony  to  prove  the  fact  on  mo- 
tion for  a  new  trial  wag  inadmissible.— Reyes  t. 
State  (Tex.  Cr.  App.)  152. 

{  956.  Evidence  on  motion  for  new  trial  held 
to  show  that  there  was  no  agreement  among 
jurors,  in  advance  of  balloting  on  the  length  of 
imprisonment,  that  the  number  of  years  should 
be  determined  by  a  quotient  ballot. — Reyes  t. 
State  (Tex.  Cr.  App.)  152. 

S  958.  A  new  trial  AeW  properly  refused  for 
newly  discovered  evidence.— Teriy  v.  State  (Tex. 
Cr.  App.)  801. 

{  968.  Objections  to  local  option  elections 
cannot  be  mode  the  basis  of  a  motion  in  arrest 
of  judgment  in  a  prosecution  for  an  unlawful 
liquor  sale.— Reno  v.  State  (Tex.  Cr.  App.)  129, 

S  968.  The  death  of  the  trial  jud^e  held  not 
ground  for  arrest  of  judgment. — Ellis  v.  State 
CTex.  Cr.  App.)  97& 

{  974.  So  much  of  an  amended  motion  for 
a  new  trial  as  purported  to  be  in  arrest  of 
judgment  held  properly  stricken  because  it  was 
not  filed  within  two  days  after  conviction. — 
Reno  T.  State  (Tex.  Cr.  App.)  129. 

XV.  APPEAI.  AND  ERROR,  AND 
CERTIORARI. 

(A)  FORM  OF  REMEDY,  JURISDICTION, 

AND  RIGHT  OF  REVIEW. 

See  Courts,  i  231. 

S  1017.  Where  the  trial  judge  died  after  con- 
viction and  a  successor  was  illegally  appointed 
who  passed  on  a  motion  for  new  trial,  an  ap- 
peal therefrom  would  be  invalid  and  the  ap- 
pellate court  would  have  no  jurisdiction. — Ellis 
V.  State  (Tex.  Cr.  App.)  978. 

(B)  PRESENTATION  AND  RESERVATION! 
IN  LOWER  COURT  OF  GROUNDS 

OF  REVIEW. 

{  10.^7.  It  is  not  ground  for  reversal  where 
the  improper  remarks  of  the  prosecuting  attor- 
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Bey  are  not  of  cuch  grave  character  as  to  preju- 
dice accused's  case.— Smith  t.  State  (Xez.  Cr. 
App.)  866. 

{  1037.  Certain  arguments  of  the  prosecuting 
attorney  held  not  of  snch  a  grave  character  as 
obviously  to  prejudice  accused's  case  and  to 
present  error,  where  no  charge  withdrawing 
them  was  requested.— Smith  t.  State  (Tex.  Cr. 
App.)  966. 

I  1037.  Certain  argument  of  the  prosecuting 
attorney  on  a  trial  for  rape  held  not  so  preju- 
dicial to  accused  as  to  require  review  on  ap- 
peal in  the  absence  of  a  re<)uest  for  an  instruc- 
tion directing  the  jury  to  disregard  the  same. — 
Dies  V.  State  (Tex.  Cr.  App.)  979. 

!  10S7.  To  require  the  court  on  appeal  to  re- 
View  an  error  based  on  the  improper  argument 
of  the  prosecuting  attorney,  counsel  for  accused 
must  aslc  for  a  written  instruction  withdrawing 
the  improper  aigument,  unless  the  remarks  are 
obviously  of  a  character  to  impair  the  rights 
of  accused.- Dies  v.  State  (Tex.  Cr.  App.)  979. 

i  1049.  Error  in  selecting  a  special  judge 
held  not  reviewable,  where  no  exception  was 
taken  in  the  trial  court.— Sergent  v.  Common- 
wealth (Ky.)  362. 

I  1054.  Where  accused,  in  a  prosecution  for 
violating  the  local  option  law,  does  not  except 
to  proof  of  the  adoption  of  the  law  by  parol  evi- 
dence and  does  not  raise  the  question  in  his  mo- 
tion for  new  trial,  an  'objection  to  proving  the 
adoption  of  the  law  in  that  manner  will  not  be 
considered  on  appeal.— Bills  v.  State  (Tex.  Cr. 
App.)  835. 

I  1059.  An  assignment  that  the  court  ened  in 
&iling  to  charge  the  law  applicable  to  the  facts 
as  presented  by  accused  will  not  be  considered, 
where  the  exception  to  the  charge  is  so  general 
that  it  would  not  direct  the  court's  attention  to 
the  respect  wherein  the  charge  was  thought  to  be 
insufficient.— Tubb  v.  State  (Tex.  Cr.  App.)  858. 

i  1063.  Where  accused,  in  a  prosecution  for 
violating  the  local  option  law,  does  not  except  to 

8 roof  of  the  adoption  of  the  law  by  parol  evi- 
ence,  and  does  not  raise  the  question  in  his  mo> 
tion  for  new  trial,  an  objection  to  proving  the 
adoption  of  the  law  in  that  manner  will  not  be 
considered  on  appeal.— Bills  v.  State  (Tex.  Ci; 
App.)  835. 

i  1063.  Where  accused  saved  his  objection  to 
the  admissibility  of  evidence  by  bill  of  exceptions, 
he  was  not  required  to  set  forth  the  same  mat- 
ter in  his  motion  for  new  trial. — Tubb  v.  State 
(Tex.  Cr.  App.)  858. 

{  1064.  The  refusal  to  grant  a  continuance 
on  the  ground  of  the  absence  of  a  witness,  and 
the  admission  in  evidence  of  the  affidavit  for 
a  continuance,  containing  facts  to  which  the 
absent  witness  would,  if  present,  testify,  not 
presented  in  the  motion  for  a  new  trial,  are  not 
reviewable  on  appeal. — Risner  v.  Commonwealth 
(Ky.)  318. 

i  1064.  Ehrrors  in  the  ar^ment  of  the  prose- 
cuting attorney,  not  mentioned  in  the  motion 
tor  a  new  trial,  will  not  be  reviewed.— Risner  v. 
Commonwealth  (Ky.)  818. 

S  1064.  A  ground  of  motion  for  new  trial  held 
to  challenge  the  charge  of  the  court  and  to  fur- 
nish a  basis  for  review  of  a  contention  on  ap- 
peal.—Tubb  T.  State  (Tex.  Cr.  App.)  858. 

(Q  PR0CEEDIN08  FOB  TRANSFER  OF 
CAUSE,  AND  EFFECT  THEREOF. 

f  1081.  In  the  absence  of  the  entr^  of  the 
notice  of  appeal,  the  appeal  will  be  dismissed. 
— Orusendorf  t.  SUte  (Tex.  Cr.  App.)  131. 

(D)  RECORD  AND  PROCBTEDINGS  NOT  IN 
RECORD. 
I  1087.     Where  a  notice  of  appeal  does  not 
appear  in  the  record,  the  appeal  will  be  dismissed. 
—Rowland  v.  State  (Tex.  Cr.  App.)  797. 


S  106T.  Where  no  notice  of  appeal  atvpears  in 
the  record,  the  appeal  will  be  dismissed  on  mo- 
tion.—Sawyer  v.  State  (Tex.  Cr.  App.)  831. 

I  1088.  An  affidavit  filed  in  the  Court  of 
Criminal  Appeals  in  support  of  an  assignment 
of  error  in  denying  a  continuance  is  not  a  part 
of  the  record,  and  cannot  be  considered  in  dis- 
posing of  the  assignment.— Bice  v.  State  (Tex. 
Cr.  App.)  163. 

{  1090.  In  the  absence  of  a  statement  of 
facts  and  bill  of  exceptions,  an  instruction  held 
not  reviewable. — ^Zinn  r.  State  (Tex.  Cr.  App.) 
136. 

f  1090.  In  the  absence  of  a  statement  of 
facts  and  bill  of  exceptions,  an  instruction  held 
not  reviewable.— Zinn  v.  State  (Tex.  Cr.  App.) 
136. 

I  1000.  Where  the  record  contains  no  state- 
ment of  facts  or  bill  of  exceptions,  a  conviction 
will  not  be  reviewed.— Jeffries  v.  State  (Tex. 
Cr.  App.)  146. 

i  1091.  Bill  of  exceptions  to  refusal  of  ap- 
plication for  continuance  held  sufficient,  thongh 
not  giving  the  applicatioiL — Steel  v.  State  (Tex. 
Cr.  App.)  850. 

{  1002.  A  trial  judge,  in  preparing  a  atate- 
ment  explaining  a  bill  of  exceptions,  need  not 
be  sworn. — Oravena  v.  State  (Tex.  Cr.  App.) 
156. 

I  1002.  An  assignment  that  the  ooort  erred 
in  not  charging  the  law  applicable  to  the  facts 
presented  by  accused  will  not  be  considered, 
where  the  bill  of  exceptions  was  in  fact  never 
approved  by  the  court.— Tubb  v.  State  (Tex.  Cr. 
App.)  858. 

I  1094.  Where  the  record  contained  neither 
bills  of  exception  nor  a  statement  of  facts,  con- 
viction will  be  affirmed. — Burks  v.  State  iXex. 
Cr.  App.)  130. 

f  1094.  Where  the  record  on  appeal  is  with- 
out a  statement  of  facts  or  bills  of  exception, 
no  question  is  presented  for  revision. — Buchan- 
an V.  SUte  (Tex.  Cr.  App.)  801. 

I  1094.  There  being  no  bill  of  exceptions  iti 
the  record,  the  judgment  will  be  affirmed,  where 
the  facts  support  the  verdict  and  the  diarge 
of  the  court  is  correct.— Davis  v.  State  (Tex. 
Cr.  App.)  966. 

i  1097.  Where  the  indictment  was  sufficient, 
and  the  instructions  were  proper  nnder  the  fScts 
provable  under  the  indictment,  errors  orged  in 
the  motion  for  new  trial  cannot  be  considered 
on  appeal,  where  the  record  contained  no  state- 
ment of  facts.— Webb  v.  State  (Tex.  Cr.  App.) 
131. 

f  1097.  In  the  absence  of  a  statement  of  facts 
on  appeal,  questions  as  to  the  sufficiency  of 
evidence  held  not  reviewable. — Jackson  t.  State 
(Tex.  Cr.  App.)  990. 

i  1099.  The  30-day  rule  as  to  filing  state- 
ments of  facts  does  not  apply  to  county  courts, 
so  that,  where  that  court  made  no  order  ao- 
thorizing  the  filing  of  a  statement  after  ad- 
journment, a  statement  of  facts  filed  30  days 
thereafter  cannot  be  considered  on  a  criminal 
appeal.— Webb  v.  State  (Tex.  Cr.  App.)  131. 

I  1106.  Where  the  record  vras  not  filed  in 
the  office  of  the  clerk  of  the  Supreme  Court 
within  60  days  after  a  misdemeanor  judgment 
was  entered,  as  required  by  Kirby's  Dig.  |  2614. 
the  appeal  will  M  dismissed. — Groas  t.  State 
(Ark.)   531. 

f  1112.  The  Court  of  Criminal  Appeals  will 
not  consider  affidavits  filed  to  contradict  state- 
ments by  a  trial  judge  as  to  matters  presented 
by  bill  of  exceptions. — Cravens  v.  State  (Tex. 
Cr.  App.)  166. 

{  1120.  Where  the  record  does  not  aiiow 
what  incompetent   evidence  was  admitted,  or 
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what  competent  evldeuce  wac  excluded,  an  ob- 
lection  that  incompetent  evidence  was  admitted, 
and  competent  evidence  exclnded,  will  not  be 
considered.— Risuer  r.  Commonwealth  (K7.) 
B18. 

f  1123.  An  objection  that  the  verdict  wai 
that  of  1  man,  and  not  of  12  not  bottomed  on 
any  fact  or  exception  in  the  record,  nor  explain- 
ed in  the  brief  of  counsel,  will  not  be  considered. 
— Rianer  t.  Commonwealth  (Ky.)  318. 

I  1128.  To  be  available  on  review,  evidence 
showing  mlscondnct  of  the  jury  must  be  filed 
during  the  term.— Jariett  t.  State  (Tex.  Gr. 
App.)  88S. 

(G)  EBVIEW. 

i  1134.  Under  Cr.  Code  Prac.  f  281,  the 
selection  of  a  jury  from  an  adjoin  .ng  connty 
by  tiie  trial  court  held  not  reviewable. — Sergent 
V.  Commonwealth  (Ky.)  362. 

{  1187.  Accused  cannot  complain  of  testi- 
mony brought  out  by  himself. — Snead  t.  State 
(Tex.  Cr.  App.)  983. 

S  1141.  The  Conrt  of  Criminal  Appeals  can- 
not assume,  in  a  prosecution  for  violating  a 
local  option  law,  that  the  law  has  been  adopt- 
ed in  any  county.— Bills  v.  State  (Tex.  Cr. 
App.)  835. 

S  1144.  The  special  judge  who  heard  a  crim- 
inal case  will  l>e  presumed  to  have  qualified,  in 
the  absence  of  a  contrary  showing  in  the  rec- 
ord.—State  V.  St.  Clair  (Mo.  App.)  648. 

i  1144.  In  reviewing  a  ruling  refusing  a 
continuance,  the  conrt  will  presume  that  the  ap- 
plication was  at  least  a  second  application, 
m  the  absence  of  a  contrary  showing. — Buck- 
ner  v.  State  (Tex.  Cr.  App.)  802. 

I  1144.  Where  there  is  no  statement  of  facta 
in  the  record,  it  will  be  assumed  that  the  proof 
sustained  a  conviction. — Jadison  t.  State  (Tex. 
Cr.  App.)  990. 

t  1150.  An  application  for  a  cliange  of  ven- 
ue on  the  gronnd  of  prejudice  against  accused 
l>eing  addressed  to  the  discretion  of  the  court, 
a  conviction  will  not  l>e  set  aside  because  of  the 
denial  of  the  application  unless  the  court  abus- 
ed its  discretion.— Tubb  v.  State  (Tex.  Cr. 
App.)  858. 

I  1162.  Matters  of  practice  and  evidence  oc- 
curring during  a  crinunai  trial  are  largely  to 
be  determined  by  the  trial  court,  and  ordinarily 
his  conclusions  in  respect  thereto  are  binding 
on  appeal.— Reyes  v.  State  (Tex.  Cr.  App.) 
152. 

{  1156.  The  refusal  of  a  new  trial  for  fail- 
ure of  an  important  witness  to  attend  cannot  be 
revised  on  appeal.— Evans  v.  State  (Tex.  Cr. 
App.)  820. 

I  1159.  The  Supreme  Court  will  not  review 
a  judgment  of  conviction  because  the  verdict  is 
flagrantly  against  the  evidence,  or  not  support- 
ed by  sufficient  evidence,  but  will  only  iuQuire 
whether  there  was  any  evidence  tending  to 
show  gnilt. — Levering  v.  Commonwealth  (Ky.) 
253. 

I  1159.  Credibility  of  wituesses  Jield  for  the 
jury,  and  not  to  be  passed  on  by  the  appellate 
court— Levering  v.  Commonwealth  (Ky.)  253. 

I  1159.  A  verdict  supported  by  evidence  will 
not  be  disturbed  on  appeal. — Risner  v.  Common- 
wealth (Ky.)  31& 

I  1169.  A  verdict  on  conflicting  evidence 
wul  not  be  disturbed  on  appeal.— Jarrett  v. 
State  (Tex.  Cr.  App.)  833. 

i  1160.  The  finding  of  the  court  on  conflict- 
ing evidence  on  a  motion  for  a  new  trfal  will 
DOt  be  distnibed  on  appeal.— Jarrett  v.  State 
(Tex.  Cr.  App.)  833. 

I  1160.  A  verdict  on  conflicting  evidence, 
and  approved  by  the  trial  court,  will  not  be  dis- 


turbed on  appeal.— Tubb  t.   State  (Xex.   Cr. 
App.)  858.  . 

f  1166^.  The  error  in  overruling  a  challenge 
of  a  juror  for  cause  held  harmless  in  view  Of 
the  court  giving  to  accused  an  additional  per- 
emptory challenge  for  the  one'  used  in  rejecting 
the  jnror.— Dies  v.  SUte  CTez.  Cr.  App.)  979. 

{  1167.  The  imposition  of  the  lower  punish- 
ment  allowed  by  law  does  not  cure  the  error 
of  refusing  to. require  the  prosecution  to  elect 
lietween  distinct  offenses  shown  by  the  evidence. 
—Harris  v.  State  (Tex.  Cr.  App.)  839. 

f  1109.  Error  in  treating  a  witness  as  an 
accomplice,  and  requiring  her  testimony  to  be 
corrolwrated,  was  not  prejudicial  to  accused, 
where  the  witness  was  not  au  accomplice.— 
Levering  v.  Commonwealth  (Ky.)  263. 

{  1169.  In  a  prosecution  for  wounding  and 
disfiguring  nnder  Rev.  St.  1899,  §  1849  (Ann. 
St  1906,  p.  1279),  the  admission  of  testimony 
of  the  wounded  person  as  to  whether  accused 
had  ever  put  anytliing  on  the  sores  produced  or 
done  anything  relative  thereto,  if  improper, 
held  not  reversible  error,— State  v.  Nieuhans 
(Mo.)  73. 

I  1160.  Evidence,  in  a  prosecution  for  viola- 
tion of  the  local  option  law,  Iteld,  to  have  no 
substantial  bearing  on  defendant's  guilt. — Fields 
V.  State  (Tex.  Cr.  App.)  806. 

g  1169.  Evidence,  in  a  prosecution  for  vio- 
lation of  the  local  option  law,  held-  to  have 
little  beeiring  on  the  subject  of  the  prosecution. 
—Fields  V.  State  (Tex.  Cr.  App.)  806. 

i  1169.  Permitting  •  physician  testifying 
for  the  state  as  an  ezper{  on  sanity  or  insanity 
of  accused  to  state  a  fact  held  not  reversible 
error.— Tnbb  v.  State  (Tex.  Cr.  App.)  858. 

I  1169.  Permitting  the  jailer  in  whose  cus- 
tody accused,  relying  on  insanity,  had  been,  to 
testify  to  the  conduct  of  accused.  fteW  not  prej- 
udicial error.— Tubb  v.  State  (Tex.  Cr.  App.) 
858. 

I  1169.  On  a  trial  for  rape  the  admission  in 
evidence  as  a  part  of  the  prosecutrix's  complaint 
to  a  third  person,  of  her  statement  that  accused 
had  raped  her  held  not  erroneous  in  view  of 
tlie  facts  and  the  act  of  the  court  in  withdraw- 
ing the  evidence.— Dies  v.  State  (Tex.  Cr.  App.) 
979. 

i  1169.  On  a  trial  for  unlawfully  selling  in- 
toxicating liquors,  the  error,  if  any,  in  admit- 
ting certain  evidence,  held  not  prejudicial. — 
Snead  v.  State  (Tex.  Or.  App.)  983. 

I  1170.  The  exclusion  of  testimony  as  to 
animo^ty  existing  between  accused  and  an  ad- 
verse witness  lield  not  prejudicial,  where  the 
animosity  was  fully  shown  by  other  witnesses. 
—State  V.  Nieuhauff  (Mo.)  73. 

(  1170.  Exclusion  of  evidence  in  a  prosecu- 
tion for  carrying  a  pistol  held  harmless  error.— 
McDonald  v.  State  (Tex.  Cr.  App.)  131. 

{  1170.  Exclusion  of  .evidence  in  a  larceny 
case  held  not  prejudicial.— Underwood  v.  State 
(Tex.  Cr.  App.)  809. 

t  1170.  Accused  held  not  prejudiced  b^  the 
court's  refusal  to  permit  the  principal  witness 
for  the  state  to  be  recalled  for  the  purpose  of 
getting  him  to  deny  a  statement,  so  as  to  im- 
I>eaoh  his  testimony  by  another  witness. — Bills 
V.  State  (Tex.  Cr.  App.)  835. 

I  1171.  In  a  criminal  prosecution,  a  remaric 
of  the  prosecuting  attorney  held  harmless. — 
Davis  V.  State  (Tex.  Or.  App.)  138. 

g  1172.  In  a  prosecution  of  a  druggist  for 
illegally  selling  intoxicants,  error  in  an  instruc- 
tion in  requiring  accused  to  prove,  not  only  that 
the  sale  was  against  his  order,  but  that  he  had 
a  physician's  prescription  authorizing  it,  held  . 
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mideadine  and  prejudicial.— State  T.  Stamper 
(Mo.  AppO  1192. 

«  1172.  Under  Code  Cr.  Proc.  1895,  art.  723, 
an  instruction,  in  a  prosecution  for  violation 
of  tlie  local  option  law,  held-  harmless.— Fields 
T.  State  CTex.  Cr.  App.)  80& 

f  1174.  Hie  error  of  the  court  in  refusing 
to  allow  defendant  to  see  a  question  which  the 
jury  desired  to  have  asked  a  witness  after 
they  haTe  returned  into  open  court,  after  hav- 
ing retired  to  consider  of  their  verdict,  held 
harmless.— Jack  v.  State  (Tex.  Cr.  App.)  139. 

I  1174.  A  conviction  will  not  be  set  aside 
for  misconduct  of  the  jury  in  referring  to  and 
discussing  accused's  failure  to  testify,  unless 
it  fairly  and  reasonably  appears  in  the  light 
of  all  the  circumstances  that  the  reference  and 
discussion  did  or  might  probably  prejudice  ac- 
cused.—Reyes  V.  State  (Tex.  Or.  App.)  152. 

I  1174.  Discussion  by  jury  of  accused's  fail- 
ure to  testify  held  ground  for  reversal  of  the 
convictiou.- Reyes  v.  State  (Tex.  Or.  App.)  152. 

(H)  DETERMINATION  AND  DISPOSITION 
OF  CAUSE. 

{  1181.  Where  a  question  suggested  for  re- 
versal on  account  of  overruling  an  application 
for  a  continuance  will  not  arise  on  another 
trial,  it  will  not  be  decided. — Close  v.  State 
(Tex.  Cr.  App.)  137;  Floyd  v.  Same  (Tex.  Cr. 
App.)  138. 

i  1182.  The  Supreme  Court  cannot  affirm  a 
misdemeanor  judgment  for  failure  to  prosecute 
the  appeal,  where  the  record  is  not  filed  in  the 
clerk's  office  within  60  days  after  judgment,  aa 
required  by  Kirby's  Dig.  S  2614;  Supreme 
Court  rule  7  not  applying,— Gross  v.  State 
(Ark.)  531. 

i  1182.  Where  the  record  contains  neither 
bill  of  exceptions  nor  statement  of  facts,  and 
the  indictment  is  in  proper  form,  and  no  error 
is  apparent,  the  judgment  will  be  affirmed. — 
Spillman  t.  State  (Tex.  Cr.  App.)  801. 

XVI.  sxrooEssrvE  offenses  and 

HABITXTAL  OKIMIKAI^. 

$  1202.  Under  Pen.  Code  1895,  art.  1014, 
a  prior  conviction  of  violating  the  Sunday  law 
held  a  conviction  of  an  ofFense  similar  in  char- 
acter to  the  charge  that  accused  opened  his 
theater  for  public  amusement  on  Sunday. — 
Muckenfuss  v.  State  (Tex.  Cr.  App.)  853. 

g  1202.  The  records  of  the  corporation  court 
of  a  city  held  to  show  the  conviction  of  accused 
of  similar  offenses,  within  Pen:  Code  1895,  art. 
1014.— Muckenfuss  v.  State  (Tex.  Cr.  App.) 
853. 

CROPS. 

Measure   of   damages   for   destruction   of,   see 
Damages,  t  112. 


See  Dower. 


CURTESY. 
CUSTODY. 


Of  child,  see  Divorce,  g  298. 
Of  jury,  see  Criminal  Law,  gg  859,  866;  Trial, 
■  307. 
property  levied  on,  see  Attachment,  g  178. 
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CUSTOMS  AND  USAGES. 

I  5.  To  make  evidence  of  an  alleged  custom 
or  usage  admissible,  it  must  be  shown  to  have 
existed  sufficiently  long  to  have  become  gener- 
ally known. — Merchants'  Grocery  Co.  v.  Ladoga 
Canning  Co.  (Ark.)  767. 


g  19.  In  an  action  b^  m  consignee  for  dam- 
ages to  cotton  after  delivery  by  the  carrier  to 
a  compress  company,  instead  of  to  the  con- 
signee, the  burden  of  proving  a  custom  to  de- 
liver tlie  cotton  to  the  compress  company  was 
on  the  carrier.— Arkansas  Midland  Ry.  Co. 
r.  Moody  (Ark.)  767.  ' 

DAMAGES. 

Compensation  for  property  taken  for  nse,  Be* 

Eminent  Domain,  g  155. 
Opinion  evidence  aa  to  amount,  see  Evidence,  i 

543%. 

Damage*    for  particular  ittjurie*. 

See  Death,  §g  86-99;  False  Imprisonment,  U 
S3,  35 ;  Fraud,  g§  59,  60 ;  Libel  and  Slander, 
g  114;     Malicious  Prosecution,   §§   67,  68. 

Breach  by  buyer  of  contract  for  sale  of  gooda^ 
see  Sales,  g§  357,  364. 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  Sales,  §§  413,  418. 

Breach  by  vendee  of  contract  for  sale  of  land, 
see  Vendor  and  Purchaser,  gg  330,  331,  350. 

For  loss  of  or  injury  to  shipment  of  live  stock» 
'  see  Carriers,  g  229. 

Negligence  in  transmission  of  telegram,  see  Tel- 
egraph and  Telephones,  g  71. 

Obstruction  of  surface  waters,  see  Waters  and 
Water  Courses,  g  125. 

Pollution  of  water  course,  see  Waters  and  War 
ter  Courses,  g  76. 

in.  OROUITDS  Aia>  SUBJECTS  OF 
COBEFENSATORY  DAMAGES. 

(A)  DIRECT  OB  REMOTE,  CONTINGENT, 

OR  PROSPECTIVE,  CONSEQUENCES 

OR  LOSSES. 

Damages  for  false  imprisonment,  see  False  Inir- 
prisonment,  §  34. 

g  23.    Measure  of  damages  for  breach  of  con- 
tract, stated. — Southwestern  Telegraph  &  Tel-' 
ephone  Co.  v.  Solomon  (Tex.  Civ.  App.)  214. 

g  26.  Recovery  can  only  be  had  for  such  fu- 
ture apprehended  consequences  of  an  injury  or 
existing  condition  as  will  reasonably  or  prob- 
ably result  therefrom,  and  the  jury  in  assessing 
damages  therefor  should  be  confined  by  the 
charge  to  such  probable  results. — Rapid  Transit 
Ry.  Co.  V.  Allen  (Tex.  Civ.  App.)  486. 

g  36.  In  an  action  for  personal  injuries,  a 
lessened  capacity  to  earn  money  is  a  sulBcient 
basis  for  the  recovery  of  damages.— St.  Louis 
Southwestern  Ry.  C>o.  of  Texas  v.  Ni  black 
(Tex.  Civ.  App.)  188. 

g  66.  There  is  no  right  of  recovery  for  mere 
injury  to  feelings  caused  by  breach  of  con- 
tract— Southwestern  Telegraph  &  Telephone 
Co.  V.  Solomon  (Tex.  Civ.  App.)  214. 

V.  EXEMFI^RT  DAMAGES. 

For  -false  imprisonment,  see  False  Imprista- 
ment,  g  35. 

g  87.  Exemplary  damages  cannot  be  recover- 
ed in  the  at>sence  of  a  showing  of  actual  dam- 
ages.—Beckham  V.  Collins  (Tex.  Civ.  App.)  431. 

VI.  MEASURE   OF  DAMAGES. 

For  fraud  in  inducing  purchase  of  land,  se* 
Fraud,  g  59. 

(A)  INJURIES  TO  THE  PERSON. 
See  False  Imprisonment,  g  33. 

g  95.  A  passenger  was  only  entitled,  In  an 
action  for  personal  Injuries,  to  just  and  ade- 
quate compensation  for  her  injuries,  pain,  and 
suffering,  where  there  was  no  element  of  wan- 
tonness in  the  case.— Partello  t.  Missouri  Pac. 
By.  Co.  (Mo.)  1138. 
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I  96.    To  allow  compenntlon  for  mental  and 

Shysical  mffering,  paat  and  fntnre,  and  also  for 
iminished  capacity  to  labor  and  earn  money  in 
the  futnre,  ia  not  an  allowance  of  double  dam- 
agea.— Lyon  t.  Bedgood  (Tex.  Civ.  App.)  897. 

i  95.  The  allowance  of  damages  for  mental 
and  physical  sufFering  and  also  the  valne  of  lost 
time  or  capacity  to  attend  to  one's  business  or 
to  earn  money  may  be  recovered  for  personal 
injuries  without  the  verdict  being  sabject  to 
the  objection  of  awarding  double  damages. — 
Houston  ESectric  Co.  v.  Seegar  (Tex.  Civ.  App.) 
900. 

(B)  INJURIES  TO  PROPERTY. 

Foliation  of  water  conise,  see  Waters  and  Wa- 
ter Courses,  {  76. 

{  IIZ  An  instruction  as  to  the  measure  of 
damages  to  cropa  ktld  erroneous.— .Tonesboro,  Lb 
C.  &  E.  Ry.  Co.  ▼.  Cable  (Ark.)  550. 

i  112.  In  an  action  for  the  destruction  of. 
and  injury  to,  an  onion  crop,  the  measure  of 
damages  stated.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texaa  v.  Riverhead  Farm  (Tex.  Civ.  App.) 
1049. 

(Q  BREACH  or  CONTRACT. 

I  120.  The  measure  of  damages  for  breach 
of  a  builder's  contract  is  the  cost  of  completing 
the  building,  less  the  contract  price.— Franks 
T.  Haikness  (Tex.  Civ.  App.)  91S. 

▼n.  tKADHQVATB    AMD    EXOXBBIVB 
DAKAOEB. 

For  partictUar  {»y«n'«*. 
Los*  of  or  injuries  to  live  stock  in  conne  of 
tranaportation,  see  Carriers,  |  229. 

§  130.  A  verdict  for  $658,  in  an  action  by  a 
passenger  for  injuries  received,  held  not  ez- 
cessive.- Arkansas  Midland  R.  Co.  v.  Rambo 
.  (Ark.)  784. 

S  130.  Evidence  as  to  the  nature  of  personal 
injuries  considered,  and  held,  that  a  verdict 
for  $8,000  is  not  so  excessive  as  to  justify  a 
revenml.— Southern  Ry.  Co.  in  Kentucky  v. 
Brewer  (Ky.)  968. 

i  180.  In  a  passenger's  action  for  injuries 
sustained  in  a  collision,  evidence  held  to  show 
that  a  verdict  for  $20,000  was  so  excessive  aa  to 
require  a  new  trial.— Partello  v.  Missouri  Pac. 
Ry.  Co.  (Mo.)  1138. 

{  131.  A  verdict  for  $450,  in  an  injury  ac- 
tion against  a  carrier,  held  not  excessive. — St. 
Louis,  I.  M.  &  S.  Ry.  Co.  t.  Grimsley  (Ark.) 
1064. 

§  132.  A  verdict  awarding  a  servant  $20,320 
for  injuries  sustained  held  excessive,  and  re- 
duced to  $12,000.— Aluminum  Co.  ot  North 
America  t.  Ramsey  (Ark.)  568. 

{  132.  A  verdict  for  $800  held  not  excessive 
for  personal  injuries. — Louisville  &  N.  R.  Co.  v. 
Shelbnme  (Ky.)  303. 

I  182.  A  verdict  ot  $7,600  for  personal  in- 
jury to  the  head  lield  not  excessive.— Phelps  t. 
Conqueror  Zinc  &  Lead  Co.  (Mo.)  705. 

{  13Z  The  verdict  in  a  personal  injury  ac- 
tion held  not  excessive.— Texas  &  N.  O.  Et.  Co. 
T.  McCoy  (Tex.  Civ.  App.)  446. 

i  132.  Evidence  in  an  action  for  personal 
injuries  held  to  sustain  a  finding  that  plaintiff's 
injwy  might  be  permanent,  so  that  a  verdict 
for  fl0,009  is  not  so  great  as  to  indicate  that 
the  jury  were  actuated  by  improper  motives. — 
Houston  Electric  Co.  v.  Seegar  (Tex.  Civ.  App.) 
900. 

{  139.  EJvidence  in  an  action  against  a  Unit- 
ed States  marshal  held  to  sustain  the  verdict. — 
Sharp  V.  Layne  (Ky.)  292. 


▼m.  PiAABnro,  evxdbhce,  ajto 

ABSKSSMENT. 

(A)  PLEADING. 
}  142.  Where  a  petition  contains  a  general 
allegation  of  damages,  and  also  specially  avers 
the  particular  items  of  damage  claimed,  the  spe- 
cial allegations  will  control. — Houston  &  T.  C. 
Ry.  Co.  V.  Rogers  (Tex.  Civ.  App.)  1053. 

i  168.  A  petition,  in  an  action  for  personal 
injuries,  held  sufficient  to  authorise  the  admis- 
sion of  certain  evidence. — Texas  &  N.  O.  R.  Co. 
V.  McCoy  (Tex.  Civ.  App.)  446. 

I  168.  AUegationa  in  a  personal  injury  ac- 
tion held  to  warrant  certain  proof  respecting 
plaintUTs  mental  condition.— Rapid  Transit  Ry. 
C!o.  V.   Allen   (Tex.   Civ.  App.)  486. 

(  168.  Rule  governing  pleading  of  damage  In 
a  personal  injury  action  stated.— R£.pid  Transit 
Ry.  Co.  V.  Allen  (Tex.  Civ.  App.)  486. 

I  168.  Proof  of  impairment  of  the  mental 
faculties  will  be  received  usually  under  allega- 
tions of  grievous  or  permanent  bodily  injury.— 
Rapid  Transit  Ry.  Co.  v.  All«i  (Tex.  Civ.  App.) 


(B)  EVIDENCE. 

f  163.  In  a  passenger's  action  for  sickness 
caused  by  his  wrongful  ejection,  it  was  error  to 
permit  the  jury  to  consider  the  amount  paid 
out  for  medicines  and  doctors'  bills,  where 
there  was  no  evidence  as  to  the  reasonable- 
ness of  those  expenditures.— Missouri,  K.  &  T. 
Ry.  Co.  ot  Texas  v.  Willis  (Tex.  Civ.  App.) 
170. 

f  174.  In  an  action  tor  damages  to  gracing 
lands  from  herding  sheep  thereon,  tramping 
down  grass,  consuming  and  pollutiug  water, 
and  injuring  the  tanks,  wheife  there  was  no 
market  value  of  the  grass,  water,  or  tanks,  the 
price  plaintiff  was  paying  the  state  for  the  pas- 
turage was  immaterial  on  the  question  of  his 
damages.- Tippett  v.  Corder  (Tex.  Civ.  App.) 
186. 

f  174.  In  an  action  for  damage  to  an  onion 
crop,  mode  of  proving  damages  stated. — Mis- 
souri, K.  &  T.  Ry.  O).  of  Texaa  t.  Riverhead 
Farm  (Tex.  Civ.  App.)  1049. 

i  187.  In  an  action  for  personal  injuries,  a 
judgment  for  at  least  nominal  damages  for  im- 
pairment of  earning  capacity  held  justified  un- 
der the  evidence. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  t.  Niblack  (Tex.  Civ.  App.)  188. 

§  187.  Where  plaintiff's  injuries  are  shown 
to  justify  the  conclusion  that  his  capacity  to 
earn  money  has  been  lessened,  the  right  to  a 
recovery  of  some  damages  therefor  is  establish- 
ed.—St.  Louis  Southwestern  Ry.  Co.  of  Texaa 
V.  Niblack  (Tex.  Ov.  App.)  188. 

{  188.  Evidence  held  to  warrant  a  recovery 
for  the  entire  destruction  of  a  crop.— Jonesboro, 
L.  C.  &  E.  Ry.  Co.  v.  Cable  (Ark.)  650. 

(O  PROCEEDINGS  FOR  ASSESSMENT. 

I  206.  Defendant  could  not  require  the  court 
to  appoint  physicians  to  examine  plaintiff,  or 
compel  plaintiff  to  submit  to  such  examination. 
—Missouri,  K.  &  T.  Ry.  Go.  of  Texas  v.  Rog- 
ers (Tex.  Civ.  App.)  939. 

{  216.  In  an  action  against  a  carrier  for  in- 
juries sustained  by  falling  through  a  seat  in  its 
depot,  an  instruction  on  plaintiff's  measure  o( 
damages  held  not  erroneous. — St.  Louis,  I.  M. 
&  S.  By.  Co.  T.  Grimsley  (Ark.)  1064. 

I  216.  An  instmction  heid  not  misleading 
as  to  elements  of  damages  allowable  for  per- 
sonal injurv.— Phelps  v.  CJonqneror  Zinc  &  Lead 
Co.  (Mo.)  706. 

{  216k  Where  a  passenger  claimed  damages 
for  20  days'  loss  of  time,  but  his  testimony 
showed  60  daya'  loss  of  time,  held  error  to  re- 
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fuse  an  inatmctlon  limiting  recorerr  to  20 
days.— Missouri,  K.'&  T.  Ry.  Co.  of  Texas  t. 
WUUs  (Tex.  Civ.  App.)  170. 

I  216.  In  an  action  for  personal  injarieg,  the 
petition  held  to  authorize  an  instruction  per- 
mitting the  jury  to  consider  plaintiff's  lessened 
'  capacity  to  labor  and  earn  money  in  the  future 
in  determining  his  damages. — Texas  &  P.  Ry. 
Co.  ▼.  Crawford  (Tex.  Civ.  App.)  193. 

f  216.  A  charge,  in  an  action  for  ex];)nlsion 
from  a  deiwt  wafting  room,  held  not  subject  to 
objection  as  authorizing  a  double  recovery  for 
humiliation  and  pain,  ^or  calculated  to  cause 
the  jury  to  allow  such  A  recovery. — ^Texas  Mid- 
land R.  Co.  V.  Geraldon  (Tex.  Civ.  App.)  1004. 

i  216.  A  double  recovery  held  not  authorized 
by  an  instruction  in  a  personal  injury  case. — 
Texas  Midland  R.  Co.  v.  Geraldon  (Tex.  Oiv. 
App.)  1004. 

t  220.  The  jniy  cannot  give  damages  for 
items  not  sued  for.— Beclcham  v.  Collins  (Tex. 
Civ.  App.)  431. 

I  222.  In  an  action  for  destruction  of  and  In- 
jury to  an  onion  <;rop,  that  the  court  in  its  find- 
mgs  set  out  certain  evidence  held  not  to  show 
that  it  resorted  to  an  improper  measure  of  dam- 
ages.- Missouri,  K.  &  T.  Ry.  Co.  of  Texas  r. 
Riverhead  Farm  (Tex.  Civ.  App.)  1049. 

DEATH. 

Of  party  to  action  ground  for  abatement,  see 
Abatement  and  Revival,  {I  61,  72. 

Of  trial  judge  after  conviction  of  accused  as 
affecting  jurisdiction  of  appeal,  see  Criminal 
Law,  i  1017. 

Of  trial  judge  after  conviction  of  accused  as 

£  round  for  artest  of  judgment,  see  Criminal 
,aw,  i  968. 
Suspension  of  mnnlng  of  statute  of  limitation, 
•ee  Limitation  of  Actions,  i  80. 

n.  ACTIONS    FOB   CAUSING   DEATH. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

I  7.  An  action  to  recover  for  death  by 
wrongful  act  can  only  be  maintained  nnder  St. 
lOOe,  i  6  (Russell's  St.  §  11),  giving  a  right  of 
action  for  death  by  wrongful  act.  which  was 
enacted  pursuant  to  Const.  |  241;  no  such 
right  of  action  existing  at  common  law.— 
Smith's  Adm'r  v.  National  Coal  &  Iron  Oo. 
(Ky.)  280. 

{  11.  At  common  law  there  is  no  right  of  ac- 
tion for  negligent  death.— Gutierrez  v.  El  Paso  & 
N.  E.  R.  Co.  (Tex.)  426. 

$  14.  It  is  as  much  the  law  since,  as  before, 
the  amendment  of  Rev.  St.  I  2864,  by  Acts  1905, 
p.  136  (Ann.  St.  1906,  p.  1637),  fixing  the  amount 
of  recovery  for  death,  that  one  cannot  recover 
for  a  death  which  was  not  the  result  of  unskill- 
fulness,  negligence,  or  criminal  intent. — Potter  r. 
St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  593. 

{  14.  To  sustain  an  action  by  a  widow  for 
herself  and  as  next  friend  for  her  minor  chil- 
dren for  the  unlawful  killing  of  her  husband, 
lield  only  necessary  to  show  an  unlawful  killing 
of  decedent  by  defendant— Gray  v.  Phillips 
(Tex.  Civ.  App.)  870. 

^  14.  A  defendant  held  not  entitled  to  the 
perfect  right  of  self-defense,  and  was  liable  to 
the  widow  and  children  of  decedent  for  killing 
him.— Gray  v.  Phillips  (Tex.  Civ.  App,)  870. 

I  15.  Decedent's  husband  and  children  htUd 
not  entitled  to  recover  from  a  telephone  com- 
pany for  her  death,  through  the  company 
breaking  a  general  contract  for  telephone  serv- 
ice, resulting  in  a  delay  in  procuring  a  physi- 
cian.— Southwestern  Telegraph  &  Telephone 
Co.  V.  Solomon  (Tex.  Civ.  App.),  214. 


i  19.  A  widow  instituting  a  suit  for  tfie  n(«- 
ligent  death  of  her  husbaJid  must  show  a  oompfi- 
ance  with  the  statutory'  conditions. — Qntierrez  r. 
£1  Paso  &  N.  E.  R.  Co.  (Tex.)  426. 

{  23.  Contributory  negligence  is  a  defense  to 
an  action  brought  pursuant  to  St.  1909.  {  6 
(Russell's  St.  i  11),  giving  a  right  of  action  for 
death  by  wrongful  act,  for  the  death  of  an  in- 
fant, while  employed  in  a  coal  mine  in  viola- 
tion of  St  1909,  i  331a  (Russell's  St  H  3237- 
3251a  [5]),  prohibiting  the  employment  of  in- 
fants under  14  years  old  in  a  mine. — Smith's 
Adm'r  v.  National  Coal  &  Iron  Co.  (Ky.)  280. 

g  31.  Under  the  federal  employer's  liability 
act  (Act  Cong.  June  11,  1906,  c.  3073,  34  Stat 
232  [U.  S.  Comp.  St.  Supp.  1907,  p.  891]),  the 
widow  of  an  emplmrd  of  a  carrier  killed  through 
the  negligence  of  the  latter  held  entitied  to  sue 
as  adrninistratiix  for  the  use  of  herself  an  widow. 
—Gutierrez  t.  El  Paso  ft  N.  B.  R.  Co.  (Tex.) 
426. 

(D)  PLEADING  AND  ETIDBNCB. 

i  52.  In  an  action  for  death  by  the  widow 
and  minor  children  of  decedent,  the  petition 
held-  to  authorize  the  recovery  of  damages  al- 
lowed for  the  loss  of  the  assistance,  care,  and 
nurture  of  husliend  and  father.— Houston  h  T. 
C.  R.  Co.  v.  Davenport  (Tex.)  790. 

I  60.  In  an  action  for  the  vnlawfol  kilUng 
of  decedent  the  opinion  of  an  expert  as  to 
whether  a  pistol  ball  striking  a  body  at  a  cer^ 
tain  point  would  pass  through  the  body  or 
lodge  therein  held  properly  excluded. — Gray  v. 
Phillips  (Tex.  Civ.  App.)  OTO. 

{65.  In  an  action  against  railway  companies 
for  negligent  deatti,  life  tables  were  properly  ad- 
mitted in  evidence. — Southern  Ry.  Co.  v.  Adkins' 
Adm'r  (Ky.)  321. 

8  76.  E^vidence  in  an  action  for  wrongful 
death  held  to  show  such  negligence  as  to  closely 
border  on  criminal  carelessness. — Potter  T.  St. 
Louis  ft  S.  F.  R.  Co.  (Mo.  App.)  693. 

(E)  DAMAGES,  FORFEITURE.  OR  FII^E. 

{  86.  "Pecuniary  aid"  for  which  recovery 
may  be  had  for  wrongful  death,  defined.— Mis- 
souri, K.  ft  T.  Ry.  Co.  of  Texas  v.  Williams 
(Tex.  Civ.  App.)  1043. 

{  88.  In  an  action  for  wrongful  deatli,  re- 
covery is  limited  to  the  present  value  of  the 
pecuniary  aid  plaintiffs  have  a  reasonable  ex- 
pectation that  decedent  would  have  contributed 
to  them  had  he  lived,  and  excluding  any  allow- 
ance for  grief  and  loss  of  society  and  flection. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texaa  v.  WU- 
liams  (Tex.  Civ.  App.)  1043. 

S  89.  In  an  aeti<m  for  wrongful  death,  re- 
covery is  limited  to  the  present  value  of  the  pe- 
cuniary aid  plaintiffs  have  a  reaaonable  ex- 
pectation that  decedent  would  have  contribnted 
to  them  had  he  lived,  and  excluding  any  allow- 
ance for  grief  and  loss  of  society  and  affection. 
—Missouri,  K.  ft  T.  Ry.  Co.  of  Texaa  t.  Wil- 
liams (Tex.  Civ.  App.)  1043. 

i  95.  The  measure  of  recovery  by  a  widow 
and  minor  children  fpr  the  unlawful  killing 
of  decedent  stated.— Gray  v.  Phillips  (Tex.  Civ. 
App.)  870. 

i  97.  Rev.  St.  1899,  I  2864,  as  amended  by 
Acts  1905,  p.  136  (Ann.  St  1906,  p.  1637),  fixes 
recovery  for  death  at  not  less  than  |2,000,  and 
not  to  exceed  $10,000,  "in  the  discretion  of  the 
jury,"  and  the  court  cannot  limit  recovery  to 
$2.000.— Potter  v.  St.  Louis  ft  S.  F.  R.  Co.  (Mo. 
App.)  593. 

{  99.  A  verdict  of  |8,000  for  the  deatii  of  a 
common  laborer  who  was  the  sole  support  of  his 
wife  and  three  children  is  not  excessive. — Potter 
v.  St.  Louis  ft  S,  F.  R.  Ca  (Mo.  App.)  593. 
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I  99.  In  an  action  for  the  death  of  a  loco- 
motive engineer,  who  was  31  years  of  age,  earn- 
ing from  S165  to  (175  per  month,  and  who  left 
a  wife  and  three  children,  a  verdict  for  $25,000 
held  not  excessive.— MisaoarL  K.  &  T.  By.  Co. 
of  Texas  v.  Williams  (Tex.  Civ.  App.)  1043. 

(F)  TRIAL,    JUDGMENT.    AND    REVIEW. 

S  102%.  Where,  in  an  action  for  negligent 
death,  a  motion  for  an  autopsy  of  the  body  of 
decedent  for  the  purpose  of  establishing  defend- 
ant's theory  of  self-defense  was  property  de- 
nied, the  refusal  to  permit  the  motion  to  be 
read  to  the  jury  was  pr(q;>er.— Gray  t.  Phillips 
(Tex.  CiT.  App.)  870. 

(  102%.  The  court  has  inherent  power  to 
Older  the  exhuming  of  a  dead  body  on  it  ap- 
pearing that  justice  and  right  will  l>e  defeated 
In  case  such  order  is  not  made.— Gray  t.  Phil- 
lips (Tex.  Civ.  App.)  870. 

{  102%,  In-  an  action  by  a  widow  for  her- 
self and  minor  children  for  the  -unlawful  kill- 
ing of  her  husband  by  defendant,  the  denial  of 
defendant's  motion  for  an  autopsy  held  not  er- 
roneous.—Gray  V.  Phillips  (Tex.  Civ.  App.)  870. 

{  103.  Whither  a  mother  in  control  of  a 
child,  six  years  old,  was  guilty  of  negligence, 
precluding  a  recovery  for  the  death  of  the 
child,  held  for  the  jury.— Day  v.  Consolidated 
Ught,  Power  &.  Ice  Oo.  (Mo.  App.)  81. 

I  104.  In  an  action  for  wrongful  death,  an 
instmctiott  as  to  damages  held  not  erroneous. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co,  t.  Gamer  (Ark.) 
763. 

{  104.  In  an  action  by  parents  for  the  death 
of  a  minor  child,  an  instruction  held  erroneous 
as  imposing  on  defendant  the  burden, of  proving 
Its  freedom  from  negligence.- Day  v.  Consoli- 
dated Light,  Power  &  Ice  Co.  (Mo.  App.)  81. 

i  104.  In  an  action  for  the  unlawful  killing 
of  decedent,  an  instruction  on  self-defense  held 
proper  under  the  evidence. — Gray  v.  Phillips 
(Tex.  CHt.  App.)  870. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors  ;  Bank- 
raptcy;  Fraudulent  Conveyances. 

DECEDENTS. 

Bstates,  see  Descent  and  Distribution;  Ex- 
ecutors and  Administrators. 

Testimonv  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  U  144,  163. 

DECEIT. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Pleading,  S§  49,  62. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  Evidence,  t  271. 
As  evidence  in  criminal  prosecutions,  see  Crini- 

inai  Law,  H  406-119. 
Dying  declarations,  see  Homicide,  I  216. 

DEDICATION. 

Z.  HATUBE  AJTD   REQUISITES. 

I  5.  The  common  law  upheld  immemorially 
dedications  by  landowners  ami  acceptance  by  the 
public  as  a  valid  method  of  creating  highways, 
and  this  doctrine  became,  at  an  early  date,  part 
of  the  jurisprudence  of  this  state. — State  v.  Muir 
(Mo.  App.)  620. 

S  37.  Continuous  use  by  the  public,  as  occa- 
sion arose,  for  a  period  of  12  years,  of  a  dedicat- 


ed strip  along  one  side  of  a  highway,  is  evidence 
of  its  acceptance;  at  least  if  it  had  continued  so 
long  and  been  so  extensive  that  the  public  would 
be  materially  discommoded  and  private  rights 
impaired  by  interrupting  it. — State  r.  Muir  (Ma 
App.)  620. 

f  37.  Rev.  St.  1899  i  9472  (Ann.  St  1906, 
p.  4347),  held  to  have  no  relevancy  to  the  mode 
In  which  a  voluntary  dedication  of  land  for  a 
road  may  be  accepted  by  the  public.— State  T. 
Muir  (Mo.  App.)  620. 

DEEDS. 

Acknowledgment  of  execution,  see  Acknowledg- 
ment. 

Covenants  in  deeds,  see  Covenants. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

In  trust,  see  Trusts,  §{  41,  56. 

Reformation,  see  Reformation  of  Instrumenta. 

Deedi  by  or  to  particular  clatie»  of  per»on$. 

See  Husband  and  Wife,  i  48;  Infants,  U  39- 
41. 

Deed*  of  particular  tpeciet  of,  or  eitate*  or  in- 

terett  «n,  property. 
See  Mines  and  Minerals,  {  63. 

ParftctiJar  cla««e«  of  deed$. 
Of  trust,  see  Mortgages. 
Partition  deeds,  see  Partition,  |  9. 
Tax  deeds,  see  Taxation,  {  781. 

Z.  BEQmSITEB  AlfO  VAXJDITT. 

(B)  FORM  AND  CONTENTS  OF  INSTRU- 

MENTa 

I  88.  Description  in  deed  held  sufficiently 
definite  to  permit  extrinsic  evidence  to  identify 
property.— McCollum  v.  Buckner's  Orphans' 
Home  (Tex.  Civ.  App.)  886. 

(E)  VALIDITY. 

I  68.  One  possesses  sufficient  mental  capaci- 
ty to  execute  a  deed  of  gift  to  a  child  when  he 
possesses  sufficient  intelligence  to  understand  his 
ordinary  business,  and  what  disposition  he  is 
making  of  his  property.— Jones  v.  Thomas  (Mo.) 
1177. 

i  72.  To  prove  confidential  relations  between 
a  father  and  son,  it  must  appear  that  the  son 
had  charge  and  control  of  the  father,  and  that 
he  cared  for  him,  or  that  he  had  charge  of  and 
conducted  his  business. —  Jones  v.  Thomas  (Mo.) 
1177. 

m.  ooirsTRiro'noH  aks  opera- 
tion. 

(b)  property  convbtbd. 

S  119.    The  purpose  of  the  execution  of  a  sec- 
ond deed  by  the  original  grantors  to  the  grantee 
held    for    the   jury.— Poitevent    v.    Scarborough ' 
(Tex.  CSv.  App.)  443. 

(O  ESTATES  AND  INTERESTS  CREATED. 

f  120.  A  deed  held  not  to  convey  a  certain 
tract  of  land.— Potter  v.  Long  (Mo.)  724. 

{  120.  A  deed  construed  to  pass  an  estate  to 
the  grantees  by  purchase  and  not  by  descent — 
Buxton  V.  Kroeger  (Mo.)  1147;  Same  v.  Lau- 
man  (Mo.)  1162 ;    Same  v.  Dunn  (Mo.)  1163. 

(  121.  A  purchaser  for  value  under  a  quit- 
claim deed  held  to  acquire  only  whatever  title 
the  grantor  has.— Starr  v.  Barts  (Mo.)  1125; 
Same  v.  Kisner  (Mo.)  1129. 

8  133.  A  deed  construed  to  pass  a  contin- 
gent remainder. — Buxton  v.  Kroeger  (Mo.)  1147; 
Same  v.  Lauman  (Mo.)  1162 ;  Same  v.  Dunn 
(Mo.)  1163.       . 
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(B)  CONDITIONS    AND    RESTRICTIONS. 

I  1^.  A  condition  to  a  grant  against  aliena- 
tion to  any  one  is  void,  bat  conditions  prevent- 
inc  alienation  to  a  specified  person,  or  his 
heirs,  etc.,  are  valid.— Harkneas  t.  Lisle  (K7.) 
284;   Lisle  y.  Same,  Id. 

I  14d.  A  restraint  on  alienation  for  «  rea- 
sonable time  is  valid.— Harkuesi  v.  Lisle  (Kr.) 
284;   Lisle  v.  Same,  Id. 

(F)  LOSS  OR  RELINQUISHMENT  OF 
RIGHTS. 

I  181.  Where  the  original  deed  in  a  vendor's 
chain  of  title  has  been  destroyed  in  a  fire  which 
destroyed  the  county  records,  the  defex:t  in  the 
title  is  cared  by  a  quitclaim  executed  by  his 
mtntor  and  wife.— Lang  t.  Marpby  (Mo.  App.) 

ly.  FIJBADIIIO  Ain>  EVIDEirCE. 

i  193.  In  order  to  presume  the  existence  of 
c  deed,  it  is  not  necessary  that  there  be  evi- 
dence of  a  deed,  or  other  writing,  upon  which 
to  base  such  presumption. — McCoIlam  v.  Bucli- 
ner's  Orphans^  Home  (Tex.  Civ.  App.)  886. 

i  194.  Where  there  is  no  evidence  of  the  date 
of  the  delivery  of  a  deed,  it  will  be  presomed  to 
have  been  delivered  on  the  date  of  execution.^ 
Beall  V.  Chatham  (Tex.  Civ.  App.)  492. 

f  196.  Facts  lield  not  to  show  a  fiduciary  re- 
lation between  parent  and  child  so  as  to  cast  on 
the  child  the  burden  of  proving  that  a  convey- 
ance to  him  from  the  parent  was  the  latter^s 
fair  and  free  will. — HutFman  ▼.  Huffman 
(Mo.)  1. 

I  196.  Where  a  confidential  relation  existed 
between  grantor  and  grantee,  the  burden  of 
proving  that  grantor  possessed  mental  capacity 
to  make  a  deed,  and  that  the  deed  was  his  free 
act,  uninfluenced  by  any  improper  conduct  of 

?;rantee,  rested  on  grantee.— Jones  t.  Thomas 
Mo.)  1177. 

I  196.  The  law  presumes  that  a  grantor  was 
of  sound  mind  at  the  time  he  made  the  deed, 
and  the  burden  of  disproving  that  fact  rests  on 
the  one  asserting  the  contrary.— Jones  t.  Thom- 
as (Mo.)  1177. 

i  2(X).  Evidence  in  an  action  for  money  loan- 
ed held  admissible  as  bearing  on  question  of  ac- 
ceptance of  deed.— Pullls  ▼.  Somerville  (Mo.) 
736. 

i  203.  In  a  suit  by  an  heir  to  set  aside  his 
ancestor's  deed  to  another  heir,  declarations  of 
the  ancestor  made  prior  to  the  execution  of  the 
deed  held  admissible  to  show  a  fixed  purpose  on 
his  part  to  convey  the  land  to  the  grantee.— 
Jones  V.  Thomas  &io.)  1177. 

I  203.  In  a  snit  by  an  heir  to  set  aside  a 
deed  of  bis  ancestor  to  another  heir,  certain  dec- 
larations of  the  ancestor  heU  admissible  to  show 
his  mental  condition  and  the  state  of  his  af- 
tections.— Jones  v.  Thomas  (Mo.)  1177. 

{  203.  In  a  suit  by  an  heir  to  set  aside  • 
deed  of  bis  ancestor  to  another  heir,  declara- 
tions of  the  ancestor  showing  improper  acts  on 
the  part  of  the  grantee  and  the  members  of  his 
family  are  inadmissible  to  establish  undue  in- 
flnence.- Jones  v.  Thomas  (Mo.)  1177. 

I  208.  Evidence  in  an  action  to  recover  mon- 
ey loaned  held  not  to  show  an  acceptance  of 
deeds  of  property  which  defendant  alleged  that 
he  had  transferred  to  plaintiff.- Pullis  v.  Somer- 
ville (Mo.)  73& 

t  208.  Evidence,  in  trespass  to  t^  title,  as 
to  the  date  of  the  deliver^'  of  a  deed,  held  not 
sufficient  to  sustain  a  finding  that  as  matter  of 
law  it  was  prior  to  the  delivery  of  another  deed 
of  the  same  date.— Beall  v.  Chatham  (Tex.  Civ. 
App.)  492. 


<  211.  Evidence  held  to  Justify  a  finding 
that  deed  by  a  parent  to  a  child  was  not  pro- 
cured by  undue  influence. — Huffman  v.  Huff- 
man (Mo.)  1. 

{  211.  Evidence  held  to  justify  a  finding 
that  a  grantor  possessed  sufficient  mental  ca- 
pacity to  execute  a  deed. — Huffman  v.  Huff- 
man (Mo.)  1. 

I  211.  IMdence  held  not  to  show  doress  In 
procurement  of  a  deed  of  trust. — Olaacock  v. 
Glascock  (Mo.)  67. 

§  211.  Evidence  held  to  Justify  a  finding  that 
a  grantor  possessed  sufficient  mental  capacity  to 
execute  a  deed  of  gift  to  a  child.— Jones  r. 
Thomas  (Mo.)  U77. 

I  211.  Evidence  held  to  Justify  a  finding  that 
a  deed  was  not  procured  by  the  undue  influenoe 
of  the  grantee.— Jones  v.  Thomas  (Mo.)  1177. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

Judgment  by,  see  Judgment,  ||  10T-148i 

DEFECTS. 

In  railroad  tracts  and  equipment  as  excuse  for 
delay  and  delivery  of  goods  by  carrier,  ae* 
Carriers,  $  99. 

DEGREES. 

Of  murder,  see  Homicide,  i  23. 

DELAY. 

In  tranportatlon  or  delivery  of  goods  by  car- 
rier, see  Carriers,  f  99. 
Lachea.  see  Equity,  f  87. 

DELEGATION. 

Of '  legislative  powers,  see  Constitutional  Law, 

DELIVERY. 

Of  deed,  see  Escrows. 

Of  goods  by  carrier,  see  Carriers,  |§  86,  94. 

Of  goods  to  carrier,  see  Carriers,  |  40. 

Of  goods  sold,  see  Sales,  |  201. 

Of  Insurance  iwlicy,  see  insurance,  1.138. 

DEMAND. 

Necessity  of  demand  in  order  to  start  running 
of  interest  on  legacy,  see  Wills,  {  734. 

DEMURRER. 

As  part  of  record  on  appeal  or  error,  see  Ajt- 

peal  and  Error,  |  518. 
In  pleading,  see  Pleading,  H  210-221. 

DEPOSITARIES. 

Of  deeds  delivered  as  escrow,  see  Escrowa, 

DEPOSITIONS. 

See  Affidavits;   Witnesses. 

Reading  depositions  at  trial,  see  Trial,  |  40. 

i  12.  Under  Civ.  Code  Prac.  f  534,  a  witness 
wDo  lives  40  miles  from  the  place  where  a  mas- 
ter commissioner  is  taking  evidence  may  be  re- 
quired to  give  his  deposition.— Sealy  t.  Willis- 
ton  (Ky.)  939. 

i  79.  Under  Civ.  Code  Prac.  f  583,  an  ex- 
ception is  properly  sustained  to  a  deposition  not 
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directed  to  and  filed  with  tlw  derk  of  the  elr- 
cait  court.— Sealr  r.  WUHston  (Ky.)  909. 

I  81.  A  depoaition  may  be  withdrawn  and 
irregolaritlea  corrected  by  the  officer  taking  it 
under  the  order  of  the  coart,  and  this  can  be 
done  in  the  preaence  of  the  court. — Gray  v.  Phil- 
UpB  (Tex.  Civ.  App.)  870. 

f  81.  Where  depositions  not  properly  return- 
ed by  the  officer  taking  them  had  not  been 
tampered  with,  the  court  might  permit  their 
withdrawal  for  the  correction  of  the  irregulari- 
ties, and  then  permit  their  use,  on  the  officer 
making  the  required  corrections. — Gray  t.  Phii- 
Ups  (Tex.  Civ.  App.)  870. 

f  107.  An  exception  to  a  deposition  for  fail- 
ure to  comply  with  Cir.  Code  Prac.  I  583, 
should  be  passed  upon  before  beginning  the  trial 
on  the  merits.— Sealy  t.  Williston  (Ky.)  959. 

DEPOSITS. 

Ib  bank,  see  Banks  and  Banking,  |<  119-1S4. 

DEPOTS. 

Ejection  of  persons  from  railroad  waiting  room, 
see  Carriers,  it  372,  383,  384. 


DERAILMENT. 

ig  it 
riers,  ||  31S,  32 


Of. car  csosing  >nJQi7  to  passenger,  see  Car- 


DESCENT  AND  DISTRIBUTION. 

See  Dower:  Eixecutors  and  Administrators; 
WiUs. 

n.  PERSONS   EHTITLED  AUD  THEIH 
BBSFEOTIVE  SHARKS. 

(B)  SUEVIVINO  HUSBAND  OR  WIFE. 

{  65.  Under  Rev.  St.  1899,  H  2933,  2935, 
2986,  2939,  2940,  2941,  2942,  2943  (Ann.  St. 
1906,  pp.  1690,  1693-1696),  the  failure  of  the 
widow  of  a  husband  dying  without  descendants 
to  elect  within  the  required  time  to  take  dower, 
as  provided  in  sections  2939,  2940,  2941,  held 
not  to  prevent  her  from  taking  absolutely  one- 
half  of  the  personal  estate  under  section  2889. 
—Brown  v.  Tucker's  Estate  (Mo.  App.)  96. 

nX.  RIGHTS  AKD  LIABIUTIES  OF 
HEIRS  AND  DISTRIBTTTEES. 

Right  to  appeal  from  judgment  allowing  claim 
against  estate,  see  Executors  and  Adminis- 
trators, i  256. 

(A)  NATURE  AND  ESTABLISHMENT  OF 
RIGHTS  IN  GENERAL. 
I  82.  An  heir  held  entitled  to  a  conveyance 
from  another  heir  of  such  part  of  the  ancestor's 
land  as  would  equalize  her  with  the  other  heirs. — 
Gilbert  v.  GUhert  (Ky.)  365. 

DESCRIPTION. 

In  deed,  see  Deeds,  t  38. 

Names  of  individuals,  see  Names. 

Of  devisees  or  legatees  in  will,  see  Wills,  H  525, 

531. 
Of  property  conveyed,  see  Boundaries,  {{  8,  16 ; 

Deeds,  |  119. 
Of  property  devised  or  bequeathed,  see  Wills, 

DESERTION. 

Ground  for  divorce,  see  Divorce,  |  87. 

DEVISES. 

See  Wills. 


DISABILITIES. 

Contributory  neglijfence  of  persons  under  dia- 
ability,  see  Negligence,  |  85. 

DISCHARGE 

From  indehtednMt,  ohligaiion,  or  liability. 

See  Compromise  and  Settlement;  Judgment,  | 
o91. 

Liability  as  assignee,  see  Assignments  for  Ben- 
efit of  Creditors.  H  385-39^^ 

Liability  as  guarantor,  see  Guaranty,  f  70. 

DISCONTINUANCE. 

Of  action,  tee  Dismissal  and  Nonsuit,  i|  1,  22. 

DISCOUNTS. 

By  bank,  see  Banks  and  Banking,  {|  177,  179. 

DISCRETION  OF  COURT. 

Granting  or  refusing  writ  of  certiorari,  see  Ce^ 

tiorari,  )  9. 
Granting  or  refusing  new  trial,  see  New  Trial, 

i  6. 
Review  in  civil  actions,  see  Appeal  and  Error, 

H  979,  984. 
Review  of  discretionary  rulings,  see  Criminal 

Law,  IS  1150-1150. 
Rulings  on   motion  to   set  'aside  default  Judg- 
'ment,  see  Judgment,  {  139. 

DISCRIMINATION. 

By  carriers,  see  Carrieia,  |  14. 

DISMISSAL  AND  NONSUIT. 

In  justice  court,  see  Justices  of  the  Peace,  I 
106. 

I.   VOLUNTARY. 

I  1.  A  nonsuit  taken  by  plaintiff  on  the  ex- 
elusion  of  a  deposition  was  not  voluntary,  where 
recovery  was  precluded  by  such  ruling,  to  which 
exception  was  taken. — Pettis  County  v.  De  Bold 
(Ms.  App.)  88. 

f  22.  The  dropping  out  of  one  of  several 
plaintiffs  in  equity,  before  decree  did  not  abate 
the  suit  at  all.— Breimeyer  v.  Star  Bottling  Co. 
(Mo.  App.)  119. 

DISQUALIFICATION. 

Of  judge,  see  Judges,  H  43-61. 

DISSOLUTION. 

Of  injunction,  see  Injunction,  f{  167,  186. 

DISTRESS. 

For  rent,  see  Landlord  and  Tenant,  |  274. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  Bankruptcy,  |  364. 
Of  estate  of  decedent,  see  Descent   and  Dis- 
tribution. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Review  of  argument  and  conduct  of  prosecuting 
attorney,  see  Criminal  Law,  {  1089. 

Signature  to  indictment,  see  Indictment  and 
Information,  S  33. 


DITCHES. 


See  Drains. 
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DIVORCE. 

n.  OROUHDS. 

I  37.  A  reasonable  cause  which  will  Justify 
one  spoose  in  abandoning  the  other  must  l>e 
such  conduct  as  could  be  made  the  foundation 
for  divorce.— Craig  v.  Craig  (Ark.)  765. 

i  37.  A  husband  held  under  the  facts  entitled 
to  a  divorce  for  desertion.— Craig  t.  Oraig 
(Ark.)  765. 

IV.  JITBISDIOTIOir,   FBOOEEDINOS, 
AKD  REUEF. 

(A)  JURISDICTION.   VBNUH.  AND   LIMI- 

TATIONS. 

i  82.  A  wife  held  to  be  a  resident,  within 
K]r.  St.  1909,  i  2120  (Russell's  St.  {  70),  re- 
quiring one  year's  continuous  residence  next  be- 
fore suit  for  divorce.— Cummings  v.  Cummings 
(Ky.)  289. 

(B)  PARTIES.  PROCESS,   AND  INCIDEN- 

TAL PROCEEDINGS. 

L79.  A  valid  decree  of  divorce  may  be  ob- 
ed  in  the  county  of  the  matrimonial  domicile 
on  service  by  publication  where  plaintifC  con- 
tinues to  rende  there  and  defendant's  residence 
is  unknown^— Griffin  v.  Griffin  (Tex.  Oiv.  App.) 
910. 

(D)  EVIDENCE. 

I  133.  In  an  action  by  a  husband  fbr  divor^ 
evidence  held  insufficient  to  sustain  a  finding 
that  plaintiff  was  guilty  of  misconduct  justify- 
ing desertion. — Rose  v.  Rose  (Ark.)  762. 

(G)  APPEAL. 

Jurisdiction  as  between  different  appellate 
courts,  see  Courts,  |  231. 

(H)  FEES  AND  COSTS. 

I  195.  An  attachment  in  an  action  for  di- 
vorce was  properly  sustained,  where  plaintiff 
recovered  costs,  though  she  did  not  recover  ali- 
mony.—Lankford  V.  Lankford  (Ky.)  962. 

V.  AUMONT,  AIXOWANOE^  AXD 
DIBFOSmON  OF  FKOF£BTT. 

{  222,  Where  a  husband  sued  for  divorce 
files  a  cross-complaint,  it  is  proper  to  allow  the 
wife  attorney  fees  as  suit  money  in  her  defense 
to  the  cross-complaint — Craig  v.  Craig  (Ark.) 
765. 

{  249.  Where  a  husband  conveyed  property 
to  his  wife  daring  marriage  to  defeat  his  credi- 
tors, be  was  not  entitled  to  the  restoration  there- 
of on  the  wife  securing  a  divorce,  under  Civ. 
Code  Prac.  |  228.— Lankford  v.  Lankford  (Ky.) 
062. 

'VI.  CUSTODY  Ain>   SUFFOBT  OF 
OHILDBEK. 

S  206.  Where  a  mother  voluntarily  parted 
with  her  child  when  it  was  very  young,  and  the 
father  continued  to  keep  it,  he  was  entitled,  on 
a  divorce  for  desertion,  to  the  custody  of  the 
child.— Rose  v.  Rose  (Ark.)  752. 

DOCKET  FEES. 

On  motion  to  affirm  Jadnnent,  see  Appeal  and 
Error,  t  1127. 

DOGS. 

Action  against  railroad  for  killiiu  dogs,  evi- 
dence, of  value,  see  Railroads,  {  443. 

Action  against  railroad  for  killing  dog,  pre- 
sumptions and  burden  of  proof,  see  Rail- 
roads, §  441. 

Action  against  railroad  for  killing  dog,  venue, 
see  Railroads,  {  435. 


DOMICILE 

I  2.  "Domicile"  and  "Ksidoioe''  defined  and 
distinguished.— State  ez  leL  KeUy  t.  Sbepperd 
(Mo.)  1169. 

I  4.  Where  a  person  has  once  acquired  a  resi- 
dence or  domicile,  it  is  not  lost  by  reason  of  his 
temporary  alMcnce  therefrom  on  pleasure  or  busi- 
ness.—State  ez  rel.  Kelly  v.  Shepperd  (Mo.)  1169. 

i  5.  In  genera],  the  domicile  of  the  parents  or 
person  standing  in  loco  parentis  to  a  mmor  is  the 
domicile  of  the  minor.— Smith  t.  Young  (Mo. 
App.)  628. 

{  5.  In  general,  the  removal  of  a  child  from 
one  ooonty  to  another  br  its  guardian  does  not 
change  the  child's  domicile.— Smith  v.  Xoung 
(Mo.  App.)  628. 

i  5.  Where  the  guardian  of  a  child  nnder  14 
is  its  grandfather  and  next  of  kin,  standiuc  in 
loco  parentis  to  liim,  his  removal  of  the  child 
from  one  county  to  another  will  operate  to 
change  the  child's  domicile.— Smith  v.  Young 
(Mo.  App.)  628. 

I  5.  Where,  after  the  death  of  the  mother  of 
the  child,  the  father  died  without  revoking  his 
promise  not  to  remove  the  child  from  the  custody 
of  its  grandparents,  the  grandfather  assumed  the 
position  of  parent,  and  his  domicile  became  the 
child's  domicile.- Smith  v.  Young  (Mo.  App.) 
628. 

DOUBLE  TAXATION. 

See  Taxation,  f  47. 

DOWER. 

Election  of  widow  to  take,  see  Descent  and  Dis- 
tribution, S  65. 

Z.  ITATUBB  AXD  BEQUI8XTE8. 

I  12.  A  wife's  oonvevanoe  directly  to  her 
husband  having  been  vaUd,  held  it  was  imma- 
terial  whether  ner  subsequent  joinder  with  him 
in  a  deed  thereof  was  under  duress,  the  grantee 
having  immediately  reconveyed  to  the  husband. 
— Glascock  v,  Glascock  (Mo.)  67. 

i  28.  Dower  in  land  is  taken  free  from  the 
husband's  debts.— Brown  v.  Tucker's  Estate 
(Mo.  App.)  9& 

XL  IKCHOATE  INTEBEBT. 

(B)  BAR,  RELSIASB.  OR  FORFBITURE. 

I  46.  Plaintiff  held  not  to  have  right  of  dow- 
er against  defendant,  who  bought  under  a  deed 
of  trust  of  plaintiff  and  her  husband,  though 
he  promised  to  buy  for  her. — Glascock  v.  Glas- 
cock (Mo.)  67. 

DRAINS. 

In  dties,  see  Municipal  Corporations,  {}  834- 
846. 

I.  ESTABZJBHBIEirT  AXD  KAIX- 
TENANCE. 

I  17.  For  two  of  the  three  commissioners  of  a 
drainage  district  organized  under  Rev.  St.  1899, 
a  8318-8345  (Ann.  St  1906,  pp.  3935-3947).  to 
empioy  the  third  as  ouineer  under  the  authority 
conferred  by  sections  8328,  8335,  though  by  sec- 
tion 8325  two  of  them  constitute  a  quorum,  held 
not  rally  to  defeat  the  general  intent  of  the  law 
as  to  the  exercise  of  the  discretion  of  "three  com- 
petent i>enKMis"  required  to  be  appointed  commis- 
sioners, bat  to  violate  the  absolute  prohibition 
of  such  employment  in  section  8836.— Seaman  v. 
Cap-Au-Gris  Levee  Dist  (Mo.)  1084. 

S  17.  That  a  drainage  district  received  the 
benefit  of  services  of  a  commissioner  employed  as 
an  engineer,  in  violation  of  Rev.  St  1899,  1  8336 
(Ann.  St  1906,  p.  3944),  did  not  prevent  the 
district  from  repudiating  the  contract  and  dedin- 
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ing  to  pay  him,  or  estop  It  to  plead  iti  invalidity 
hi  defenie  t6  an  action  by  blm  for  compensation. 
— Seamn  ▼.  OvAs-Oria  Levee  Zhst.  (il«.) 
1084. 

DRUNKARDS. 

Joinder  of  coonta  for  dronkenneaa  and  for  dis- 
turbing the  peace,  see  Indictment  and  In- 
formation, I  128. 

I  IOl  A  private  residence,  where  an  enter- 
tainment was  held,  held  not  a  "public  place,"  so 
as  to  sustain  a  conviction  for  being  drunk  in 
a  public  place.— Pugh  v.  State  (Tex.  Cr.  App.) 
81T 

DUE  PROCESS  OF  UW. 

See  Oonstitntional  Law,  H  266,  29T. 

DUPLICITY. 

In  indictment,  aee  Indictment  and  Information, 
I  125. 

DYING  DECLARATIONS. 

See  Homicide,  i  216. 

EARNINGS. 

Consideration  of  gross  earnings  of  foreign  cor- 
poration in  the  state  in  fixing  valae  of  its 
franchise  for  taxation,  see  Taxation,  ||  28, 
866, 397.  -.        — 

EASEMENTS. 

Public  easements,  see  Dedication ;    Highways. 

IX.  EXTENT  OF  RIGHT.  USE,  AXB 
OBSTBVCTION. 

I  61.  Wbeie  defendants  obstmcted  by  a  side- 
walk the  entrance  to  a  private  alley  across  the 
lots  of  themselves  and  plaintiff,  held  be  was  en- 
titled to  injunction.— Babich  t.  Stone  (Mo.  App.) 
1195. 

EJECTION. 


Of  passenger,  see  Carriers,  U  372-S8i. 
Tf  ■  persons   not  passengers  tr( 
tions,  see  Railroads,  {  274. 


Of'  persons  not  passengers  from  railroad  ata- 


EJECTMENT. 

See  Trespass  to  Try  Title. 

Conclusiveness  in  ejectment  of  prior  Jndgmrent 

in  forcible  entry  and  detainer,  see  Judgment, 

I  713. 

X.  BIGHT  OF  AOTIOM  AMD  BE. 

FEK8E8. 

I  19.  Ejectment  will  not  lie  unless  defendant 
is  in  actual  possession  of  the  land  at  the  com- 
mencemmt  of  the  action. — Hayden  ▼.  Goodwin 
(Mo.)  1129. 


I  28.  Ekiuitable  matter  constituting  an  estop- 
pel in  pais  is  ground  for  affirmative  equitable  re- 
lief, though  it  is  also  a  good  defense  at  law. — 
Hubbard  r.  Slavens  (Mo.)  1104;  Waters  v. 
Hubbard  (MoJ  1112;  Hall  T.  Same,  Id.;  De- 
vol  V.  Same,  Id. 

H.  JITBIBBXCTIOH.  PAKTIE8,  PBO- 

OBSB,  AKB  nrOXDEMTAI.  PBO- 

OEEBINGS. 

I  89.  Where  plaintiff's  ancestor  and  his  es- 
tate had  the  purchase  price  cf  the  land  in  contro- 
versy more  than  50  years  ago,  plaintiffs  would 
not  be  permitted  to  recover  the  land  as  against 
one  in  possession  under  an  equitable  title,  unless 
such  result  was  required  by  the  sternest  princi- 
]^es  of  law.— Hubbard  v.  Slavens  (Mo.)  1104; 
waters  v.  Hubbard  (Mo.)  1112 ;  Hall  v.  Same, 
Id. ;    I>evol  v.  Same,   Id. 


m.  PLEADING  AND  EVIDENCE. 

Aider  of  pleading  by  verdict,  Me  Pleading,  | 

f  VL,  T»  aiww  pcaseasion  in  defendants  In 
ejectment  at  the  commencement  of  suit,  plaintiff 
may  show  that  in  a  former  action  of  forcible  en- 
try wherein  plaintiff  was  defendant,  on  an  ad- 
verse judgment  therein,  be  delivered  possession  to 
defendants  in  ejectment,  without  the  necessity  of 
a  writ  of  restitution.— Hayden  v.  Goodwin  (Mo.) 
1129. 

{  95.  Evidence  of  defendant  in  ejectment  held 
insufficient  to  establish  an  outstanding  title.— 
Swearingin  v.  Swearingin  (Mo.)  704. 

f  96.  Evidence  in  ejectment  held  to  show  that 
defendants  were  in  actual  possession  of  the  prem- 
ises at  the  commencement  of  the  action. — Hayden 
▼.  Goodwin  (Mo.)  1129. 

ELECTION. 

Between  counts  in  indictment,  see  Indictment 
and  Information,  8  132. 

Between  testamentary  provisions  and  other 
rights,  see  Wills,  |  800. 

Of  widow  to  take  dower,  tee  Descent  and  Dis- 
tribution, I  65. 

ELECTIONS. 

Vm.   OONDUOT  OF  EXiEOTION. 

J  227.  Certain  election  irregularities  held  to 
aftord  no  ground  for  contest.— Skelton  t.  Ulen 
<Mo.)  32. 

I  229.  Votes  by  nonresidents,  though  illegal, 
held  not  to  affect  the  election  of  a  particular 
candidate.— Skelton  T.  Ulen  (Mo.)  32. 

X.  CONTESTS. 

i  268.  An  election  contest  is  in  rem,  and  not 
in  personam.— Evana  v.  State  (Tex.  Cr.  App.) 
167: 

ELECTRICITY. 

Instructions  excluding  or  ignoring  issues,  de- 
fenses or  evidence  in  action  for  mjuries  caus- 
ed by,  see  Trial,  |  253. 

Bes  gestse  in  action  for  injuries  caused  by,  see 
Evidence,  i  125. 

I  14.  A  telephone  company  running  its  wires 
across  a  lot  held  to  owe  to  one  rightfully  on  the 
lot  the  duty  to  use  ordinary  care  to  prevent  in- 
jury by  the  transmission  through  its  wires  of 
electricity  escaping  from  other  wires. — South- 
western Telegraph  &  Telephone  O.  T.  Bruce 
(Ark.)  564. 

i  14.  A  company  distributing  electricity 
through  public  streets  is  held  to  the  highest  de- 
gree of  cate. — licwis'  Adm'r  ▼.  Bowling  Green 
Gaslight  Co.  (Ky.)  278. 

I  14.  One  maintaining  electrically  charged 
wires  near  the  flat  roof  of  a  building  held  re- 
quired to  replace  defective  wires.- Day  t.  Con- 
solidated Light,  Power  &  Ice  Co.  (Mo.  App.) 
81. 

I  15.  An  electric  company  permitting  an  un- 
covered guy  wire  stretched  over  the  roof  of  a 
building  to  become  charged  with  electricity,  in 
violation  of  ordinance,  held  liable  for  death  of 
a  person  resulting  therefrom. — Burnett  v.  Ft. 
Wortlk  Light  &  Power  Co.  (Tex.  Civ.  App.) 
175. 

{  16.  One  making  merchandise  of  electricity 
and  transmitting  it  along  public  thoroughfares 
held  required  to  use  the  highest  degree  of  care 
to  prevent  its  escape.— Day  v.  Consolidated 
Light,  Power  &  Ice  Co.  (Mo.  App.)  81. 

I  16.  An  electric  light  and  power  company 
maintaining  wires  at  the  rear  of  the  flat  roof 
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of  a  bnildlng  held  repaired  to  maintain  auch 
wires  in  a  safe  condition  and  liable  for  the 
death  of  a  child  by  contact  with  a  defective 
wire.— Day  y.  Consolidated  Light,  Power  &  Ice 
Co.  (Mo.  App.)  81. 

I  17.  A  company  aupplying  electricity  can- 
not escape  liability  for  negligence  in  the  manner 
of  diatnbution  by  turning  it  onto  other  wires 
not  safely  arranged  to  receive  the  carrent.— 
Lewis'  Adm'r  y.  Bowling  Green  Gaslight  Ca 
(Ky.)  27a 

I  17.  Where  injury  was  caused  by  a  guy 
wire  which  would  have  been  harmless  bad  it 
not  been  charged  with  electricity  from  defend- 
ants' fault  in  failing  to  observe  ordinances  un- 
der which  they  were  exercising  their  frandiises 
in  the  city,  it  was  immaterial  as  affecting  their 
liability  whether  the  guy  wire  was  owned  or 
controlled  by  them  or  either  of  tbem.-'Bumett 
T.  Ft.  Worth  Light  &  Power  Co.  (Tex.  Civ. 
App.)  175. 

(  18.  A  child,  six  years  old,  playing  on  the 
flat  roof  of  a  building  and  coming  in  contact 
with  a  live  electric  wire  maintained  near  the 
roof,  is  not  chargeable  with  contributory  neg- 
ligence.—Day  V.  Consolidated  Light,  Power  & 
Ice  Co.  (Mo.  App.)  81. 

I  19.  In  an  action  against  a  telephone  com- 
pany for  injuries  occasioned  by  conung  in  con- 
tact with  a  broken  electric  wire  charged  with 
electricity  in  consequence  of  having  come  in  con- 
tact with  a  trolley  wire,  evidence  held  to  require 
the  submission  to  the  jury  of  the  issue  of  the 
company's  negligence. — Southwestern  Telegraph 
&  Telephone  Co.  t.  Brace  (Ark.)  664. 

I  19.  The  mie  that  negligence  is  proved  by 
proving  an  accident  and  resulting  injury  held  to 
apply  to  electric  companies  in  the  control  of 
their  lines  and  apparatus. — Southwestern  Tele- 
graph &  Telephone  Co.  v.  Bruce  (Ark.)  564. 

f  19.  In  an  action  for  death  of  decedent 
through  contact  with  a  broken  electric  wire, 
whether  defendant  was  negligent  in  failing  to 
discover  the  break  held  for  the  jury. — liewis' 
Adm'r  r.  Bowling  Oreen  Gaslight  Co.  (Ky.) 
278. 

I  19.  In  an  action  for  death  ot  decedent 
through  grasping  a  broken  electric  wire,  wheth- 
er decedent  was  guilty  of  contributory  negli- 
Snce  held  a  jury  question. — Lewis'  Adm'r  v. 
owling  Green  Gaslight  Co.  (Ky.)  27a 

{  19.    In  an  action  against  an  electric  com- 


pany for  negligently  causing  a  death  by  allow- 
ing a  guy  wire  on  the  top  of  a  building  to  be- 
come  charged  with  electricity,  in  violation  of  a 


city  ordinance,  evidence  held  sufBcient  to  show 
that  the  building  was  in  the  city.— Burnett  v. 
Ft  Worth  Light  &  Power  Co.  (Tex.  Ut.  App.) 

ELEVATORS. 

Liability  of  master  for  injuries  to' servant,  aee 
Master  and  Servant,  i  2l7. 

EMBEZZLEMENT. 

Applicability  of  instructions  to  case,  see  Crim- 
inal  Latr,  !  814. 

Refusal  of  request  for  instructions  already  giv- 
en, see  Criminal  Law,  {  829. 

I  5.  The  essential  issue  in  a  trial  for  em- 
bezsling  property  is  whether  accused  intended 
to  defraud  the  owner. — Henderson  v.  State  (Tex. 
Or.  App.)  825. 

I  14.  One  held  to  embezzle  property,  and  not 
the  proceeds.- Henderson  v.  State  (Tex.  Cr. 
Ak>.)  825. 

i  14.  One  who  sells  property  as  an  agent, 
and  who  subseqnently  conceives  an  intent  to 
and  does  misappropriate  the  proceeds,  embezzles 


the  proceeds,  and  not  tlie  property.— Henderww 
T.  State  (Tex.  Cr.  App.)  K». 

EMINENT  DOMAIN. 

Public  improvements  by  municipalitieB,  see  Mvr 
nicipal  CorporatiMts,  H  307-682. 

H.   001IPEN8ATI0IT. 

(D)  PERSONS  ENTITLED  AND  PAYMENT. 
i  166.  A  railroad  companjr  in  building  throng 
a  farm  must  not  unnecessarily  injure  a  tenant's 
possession,  and  cannot  build  in  front  of  his  hooae 
without  furnishing  a  reasonable  way  to  come  and 
go,  and  for  failare  to  do  so  must  fairly  remune- 
rate him,  and  could  not  lawfully  tear  down  fen- 
ces and  expose  his  growing  crops  to  cattle  with- 
out being  answerable  therefor. — Louisville  &  £L 
R.  Co.  V.  Hardin  (Ky.)  381. 

XV.  BEBIEDIES  OF  OWHXBS  OF 
FROFEBTT. 

I  807.  The  rights  of  a  farm  tenant  against  a 
railroad  company  for  injuries  to  his  possession 
by  the  construction  of  its  road  through  the  prem- 
ises being  entirely  severable  from  his  landlord's 
rights  under  contract  with  the  company,  it  ia 
error,  in  an  action  by  him  for  injuries  to  his 
possession,  to  give  an  instruction  predicated  (« 
his  right  to  recover  under  such  contract. — Looi*- 
ville  1  E.  R.  Co.  V.  Hardin  (Ky.)  381. 

EMPLOYES. 

See  Master  and  Servant. 

ENTRY,  WRIT  OF. 

See  E]}ectment. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  U  91-101. 

EQUITY. 

Eiqnitable  estoppel,  see  Estoppel,  {§  91-101. 

PartiouUir  mljeoti  of  equitable  juritdiction  and 
eguitaUe  remediet. 

See  Cancellation  of  Instruments:  Fraudulent 
Conveyances;  Injunction;  Quieting  Title; 
Receivers ;  Reformation  of  Instrumoita ;  Spe- 
cific Performance;    Trusts. 

I.  JUBX8DXCTXON,  FRINCIFI.E8,  AND 


(A)  NATURE,  GROUNDS,  SUBJECTS,  AND 

EXTENT  OF  JURISDICTION. 

IN  GENERAL. 

I  19.  Equity  has  jurisdiction  in  a  Bait  to 
transfer  title  to  land  based  on  an  equitable  es- 
toppel in  pais.— Hubbard  v.  Slavens  (Mo.)  1104; 
Waters  v.  Hubbard  (Mo.)  1112;  Hall  v.  Same, 
Id. ;   Devol  v.  Same,  Id. 

(B)  REMEDT  AT  LAW  AND  MULTIPLIO' 

ITY  OF  SUITS. 

f  51.  Equity  can  prevent  a  multiplicity  et 
suits.— Breimeyer  y.  Star  Bottling  Ca  (Mo. 
App.)  119. 

H.  ULCJCEB  AKD  8TAI.E  DEBtAHDa. 

{  87.  A  claim  may  be  stale,  so  that  a.  court 
of  equity  will  not  enforce  it  under  the  facts 
shown,  although  it  is  not  barred  by  limitation. 
—East  JelUco  Coal  Co.  v.  Hays  (Ky.)  307. 

XV.  PXiEADHfO. 

(F)  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REVIVOR. 

I  296.  The  rights  of  the  parties  to  a  chanceiy 
suit  are  determined  by  the  facts  existing  at  the 
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commencement  of  the  rait,  aoleM  Bomethin^  has 
since  happened .  affecting  the  matter  in  issue, 
which  the  court  may  consider,  if  presented  by  a 
supplemental  pleading.— P.  &  M.  J.  Batmon  t. 
Jackson  (Tenn.)  504. 

L296.  A  contractor  in  a  buUdinc  contract, 
g  for  compensation,  held  not  entitled  to  avail 
himself  of  the  architect's  certificate,  obtained  aft- 
er the  commencement  of  the  suit,  unless  the  mat- 
ter is  presented  by  a  supplemental  bill. — F.  &  M. 
J.  Bannon  v,  Jackson  (Tenn.)  604. 

ERROR.  WRIT  OF. 

Se«  Appeal  and  Error. 

ESCROWS. 

I  4.  Delirery  in  escrow  of  a  contract  of  pni^ 
chase  and  purcnasc-money  notes  may  be  to  the 
seller's  agent.— J.  I.  Case  Threshing  Mach.  Co. 
T.  Barnes  (Ky.)  418. 

ESTABLISHMENT. 

Of  boundaries,  see  Bound."  ries,  i!  35-48. 

Of  drains,  ^ee  Drains,  §  17. 

Of  highways,  see  Highways,  §§  29-7& 

Of  trusts,  see  Trusts,  i  377. 

Of  will,  see  Wills,  §§  324,  386. 

ESTATES. 

Created  by  deed,  see  Deeds.  {I  120-133. 
Created  by  will,  see  Wills,  S8  590-(»2. 
Decedents*^  estates,  see   Descent  and   Distribu- 
tion;   Executors  and  Administrators. 

Particular  eitaie$. 
See  Dower;   Remainders. 
Instates  for  years,  see  Landlord  and  Tenant. 
Tenancy  in  common,  see  Tenancy  in  Common. 

8  1.  An  estate  may  be  created  b^  deed  to  com- 
mence in  the  future  without  any  mtervening  es- 
ta'te  to  support  the  same. — Buxton  t.  Kroeger 
(Mo.)  1147 :  Same  v.  Lauman  (Mo.)  1162:  Same 
T.  Dunn  (Mo.)  1163. 

I  5.  Right  to  alienate  is  an  inherent  and  in- 
separable quality  of  vested  fee-simple  estates. — 
Haikuess  v.  Lisle  (Ky.)  264;   Lisle  v.  Same,  Id. 

ESTOPPEL 

By  judgment,  see  Judgment,  {{  SM,  604,  71S- 

m.  EQUITABLE  E8TOPPEI.. 

Of  tenant  to  dispute  title  of  landlord,  see  Land- 
lord and  Tenant,  j  61. 

To  rescind  contract  for  sale  of  land,  see  Ven- 
dor  and    Purchaser,   |   43. 

(B)  GROUNDS  OF  ESTOPPEL. 

I  91.  Where  persons  purchased  a  vendor's  lien 
with  notice  that  it  had_  been  already  assigned  to 
others,  and  brought  suit  against  the  lieuees,  ob- 
taining judgment,  the  prior  assignees  held  not  es- 
topped to  assert  their  claim  to  the  judgment. 
—Powell  V.  Powell  (Mo.)  1113. 

i  94.  An  estate  in  land  may  be  transferred 
by  the  failure  of  the  owner  to  give  notice  of  his 
title  to  a  purchaser  under  circumstances  amount- 
ing to  fraud. — Hubbard  v.  Slavens  (Mo.)  1104 ; 
Waters  v.  Hubbard  (Mo.)  1112 ;  Hall  v.  Same, 
Id. ;   Devol  v.  Same,  Id. 

I  M.  Heirs  held  not  estopped  to  sue  for  their 
interest  in  land  conveyed  by  a  coheir. — Starr  v. 
Bartz  (Mo.)  1125 ;    Same  v.  Kisner  (Mo.)  1128. 

I  94.  (Tonstmctive  knowledge  of  what  the  rec- 
ords show  relative  to  the  title  to  real  estate  can- 
not be  made  the  basis  of  a  charge  of  fraudulent 
silence  and  estoppel,  where  there  is  positive  proof 


that  there  was  no  actual  Imowledge. — Starr  v. 
Barts  (Mo.)  1125 :    Same  v.  Kisner  (Mo.)  1128. 

(O  PERSONS  AFFECTTED. 

§  96.  An  estoppel  in  pais  enforceable  against 
plaintifTs  ancestor  held  enforceable  against  plain- 
tiffs to  bar  their  claim  to  the  land  in  quesuon.— 
Hubbard  v.  Slavens  (Mo.)  1104;  Waters  v. 
Hubbard  (Mo.)  1112 ;  Hall  v.  Same,  Id. ;  Devol 
V.  Same,  Id. 

(D)  MATTERS  PRECLUDED. 
I  101.  Since  a  bare  legal  title  may  be  substan- 
tially defeated  by  estoppel,  it  is  immaterial  that 
a  title  may  not  be  created  thereby.— Hubbard  v. 
Slavens  (JIo.)  1104;  Waters  v.  Hubbard  (MoJ 
1112;   Hall  t.  Same,  Id.;   Devol  t.  Same,  Id. 

EVIDENCE. 

See  Affidavits ;    Depositions ;   Witnesses. 
Admissibility  of   evidence  under  pleading,  see 

Pleading.  {  398. 
Applicability   of   Instructions  to   evidence,   see 

Trial,  H  250-253. 
Instructions  as  to  presumptions  and  burden  of 

proof,  see  Criminal  Law,  J   778. 
Questions  of  fact  for  jury,  see  Trial,  f{  136- 

143. 
Reception  at  trial,  see  Criminal  Law,  H  662- 

683;    Trial,  )Si  40-85. 
Verdict  or  findings  ccmtrary  to  evidence,  see 

New  Trial,    75. 

A*  to  particular  faett  or  it*uet. 

See  Adverse  Possession,  8  114 ;  Boundaries,  88 
35-18;  Damages,  §§  163-188;  Deeds,  88  193- 
211;  Fraudulent  Conveyances,  88  297,  298; 
Partnership,  8  55. 

Agency,  see  Principal  and  Agent,  81  21-23. 

Authority  of  agent,  see  Principal  and  Agent, 
8  123. 

Delivery  of  deeds,  see  Deeds,  8  200. 

Relation  of  carrier  and  passenger,  see  Carriers, 
8   246. 

Testamentaij  capacity,  see  Wills,  8  55. 

Time  of  delivery  of  deed,  see  Deeds,  8  194. 

Undue  influence  in  procuring  making  of  will, 
see  Wills,  88  165,  100. 

Validity  of  deed,  see  Deeds,  §  203. 

Value  of  property  taken,  see  Larceny,  8  46. 

In  actiom  hy  or  againtt  particular  clattet  of 
per*on*. 
See   Brokers,   |  84;    Principal   and   Agent,  i 
100;    Street  Railroads  8  114. 

In  particular  civil  action*  or  proceeding*. 

See  Alteration  of  Instruments,  8  27;  Assault 
and  Battery,  j  35 ;  Death,  88  60-75 ;  Divorce, 
8  133 ;  Ejectmenti_88  91-96 ;  False  Imprison- 
ment, 88  22-31;  Forcible  Entry  and  Detain- 
er, 8  29;  Habeas  Corpus,  8  85;  Money 
Lent,  8  7;  Negligence,  88  121.  134-  Reforma- 
tion of  Instruments,  88  43,  45 ;  Trespass,  | 
44 ;  Trespass  to  Try  Title,  §  39 ;  Trover  and 
Conversion,    88   37-40. 

For  breach  of  contract,  see  Contracts,  |  350. 

For  breach  of  contract  to  convey  land,  see  Ven- 
dor and  Purchaser,  8  350. 

For  breach  of  contract  of  sale,  see  Sales,  %  357. 

For  breach  of  covenant,  see  Covenants,   |  121. 

For  breach  of  warranty,  see  Sales,  88  439,  440. 

For  causing  death,  see  Death,  88  52-75. 

For  compensation  of  broker,  see  Brokers,  |  84. 

For  failure  to  deliver  shipment,  see  Carriers, 
8  94. 

For  injuries  caused  by  city's  obstruction  of 
stream,  see  Municipal  O>rporation8,  |  845. 

For  injuries  from  operation  of  street  railroad, 
see  Street  Railroads,  8  114. 

For  injuries  to  animals  on  or  near  lailioad 
tracks,  see  Railroads,  8  441. 

For  injuries  to  passenger,  see  Carriers,  |  316. 
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For  injuries  to  persona  at  railroad  crossings, 
see  Railroads,  f  348. 

For  injuries  to  persons  on  or  near  railroad 
trade,  see  Railroads,  i|  399-398. 

B\>r  injuries  to  servant,  see  Master  and  Serv- 
ant. U  265-281. 

For  loss  of,  or  injuries  to  shipment  of  live 
stock,  see  Carriers,  |  228. 

For  obstruction  of  surface  waters,  see  Waters 
and  Water  Courses,  {  126. 

For  penalties  for  failure  to  enter  satisfaction  of 
mortgage,  see  Mortgages,  |  312. 

For  pollution  of  water  course,  see  Waters  and 
Water  Courses,  f  76. 

For  purchase  price  of  land,  see  Vendor  and 
Purchaser,  i  315. 

For  taxes,  see  Taxation,  f  SOS. 

For  unfair  competition,  see  Trade  Marks  and 
Trade  Names,  |  93. 

On  bill  or  note,  see  BIUs  and  Notes,  ||  492- 
609. 

On  insurance  policy,  see  Insurance,  fl  646,  665. 

On  note  given  for  corporate  stock,  see  Corpora- 
tions, I  169. 

To  rescind  contract  for  sale  of  land,  see  Ven- 
dor and  Pnidiaser,  (  123. 

To  try  tax  title,  see  Taxation,  |  810. 

In  criminal  proiecutiont. 
See  Burglarr,  f   41;    Criminal  Law,  li  304- 

553;    Homicide,  II  143-257:    Larceny,  ff  46- 

59;    Malicious  Mischief,  It   8,   9;    Perjury, 

32;    Rape,  {  61. 
For   maintenance   of   nuisance,   see   Nuisance, 

I  92. 

Review  and  procedure  thereon  in  appellate 
oourtt. 

Harmless  error  in  rulings  on,  see  Appeal  and 
and  Error,  ||  1047-1057;  Criminal  Law,  11 
1169,  1170. 

Review  of  questions  of  fact,  see  Appeal  and 
Error,    ||   997-1010. 

Review  of  rulings  on,  as  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
i  882. 

Review  of  rulings  on,  as  dependent  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
Appeal  and  Error,  li  203,  204. 

X.  XUDXOZAI.  KOTIOE. 

I  10.  The  court  will  take  judicial  notice  that 
a  city  is  bounded  by  certain  rivers. — McKensie 
V.  Newlon  (Ark.)  553. 

I  10.  Neither  the  trial  court  nor  the  court  on 
appeal  can  take  judicial  notice  of  the  existence 
of  streets  in  municipalities. — Vonkey  v.  City  of 
St.  Louis  (Mo.)  733. 

I  13.  It  is  a  matter  of  common  knowledge 
that  a  mule  is  disposed  to  kick.— Tolin  v.  Ter- 
rell (Ky.)  290. 

I  22.  The  Supreme  Court  will  take  judicial 
notice  of  the  existence  in  the  state  of  a  class 
of  insurance  companies  having  no  capital  stock, 
composed  of  members  equally  interested,  and 
paying  the  losses  by  assessments  levied  and 
collected  from  the  members. — single  v.  Batesville 
Grocery  Co.  (Ark.)  241^ 

I  41.  Appellate  courts  take  judicial  notice 
of  the  l>egmning,  but  not  of  the  ending,  of  cir- 
cuit court  terms. — Breimeyer  v.  Star  Bottling 
Co.  (Mo.  App.)  119. 

I  48.  Under  Rev.  St  1895,  art.  921,  the 
amount  specified  by  the  county  judge  as  the 
amount  of  the  county  treasurer  s  Dona  securing 
the  payment  of  the  school  fund  cannot  be  ju- 
dicially known.— Onnor  t,  Zackry  (Tex.  Civ. 
App.)  177. 

H.  PRZiSUMFTIOKB. 

A*  to  particular  facti  or  iitue*. 
Authority  of  attorney,  see  Attorney  stnd  CSlient, 
i  70. 


Consideration  for  bill  or  note,  see  COle  and 

Notes,  I  493. 
Execution  of  deed,  see  Deeds,  |  183. 
Ehcistence  of  trust,  see  Trusts,  |  4l. 
Negligence  of  carrier,  see  Carriers,  |  S16. 
Time  of  delivery  of  deed,  see  Deeds,  |  194. 
Validity  of  deed,  see  Deeds,  |  196. 

7n  particular  civH  action*  or  proeeedinga. 
See  Negligence,  |  121. 

For  injuries  to  passenger,  see  Carriers,  |  816L 
For  injuries  to  servant,  see  Master  and  Serv- 
ant, |  265. 

I  80.  It  will  be  i>iesumed  from  the  statute 
of  another  state  putting  the  common  law  in  ef- 
fect that  tlie  general  doctrines  of  that  law  as 
they  prevail  in  this  state  prevail  also  in  that 
state,  but  it  will  not  l>e  presumed  that  the  rail- 
road fellow-servant  law  of  this  state  is  in  force 
in  another  state.— Ham  y.  St  Louis  &  S.  F.  R. 
Ca  (Mo.  App.)  lOa 

m.  BUBDEK  OF  PBOOF. 

A»  to  particular  faott  or  iituet. 

Alteration  of  instrument,  see  Alteration  ot  In- 
struments, I  27. 

Consideration  for  bill  or  note,  see  Bills  and 
Notes,  i  493. 

Ontribvton'  negligence  of  servant,  see  Mas- 
ter and  Servant,  |  265. 

Existence  of  custom,  see  Customs  and  Usages, 
I  19. 

7ii  paHioular  oMt  action*  or  proceeding*. 

See  Negligence,  |  121. 

For  compensation  of  broker,  see  Brokers,  I  84. 

For  injuries  to  person  on  or  near  railroad 
track,  see  Railroads,  |  386. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, I  265. 

On  bill  or  note,  see  Bills  and  Notes,  ||  482- 
497. 

On  insurance  policy,  see  Insurance,  i  648. 

IV.  BEiiEVAircrr,  matebiautt,  ahp 

OOMPETENOT  IN  aENEBAI.. 

In  action  for  conversion,  see  Trover  and  C<m- 
version,  |  89.  - 

(B)  RES  OESTiB. 

I  121.  A  purchaser's  declarations  and  in- 
structions to  his  son  as  his  agent,  and  his  re- 
pudiation of  the  deed  and  directions  for  its  re- 
turn, held  admissible  as  veriMil  acts,  and  not 
objectionable  as  hearsay. — ^Hudson  v.  Slate  (Tex. 
Civ.  App.)  469. 

I  125.  In  an  action  for  death  of  decedent 
through  contact  with  an  electric  wire,  what  de- 
cedent said  on  taking  hold  of  the  wire  as  to  his 
purpose  held  admissible  as  part  of  the  res 
gestie. — Lewis'  Adm'r  v.  Bowling  Green  Gas- 
light Co.  (Ky.)  27& 

(D)  MATERIALITY. 

I  143.  There  is  no  error  in  sustaining  an 
objection  to  the  admission  of  an  ori^nal  peti- 
tion, which  had  been  amended  and  did  not  ap- 
gear  to  contain  anything  material.— Hudson  w. 
late  (Tex.  Civ.  App.)  468. 

V.  BEST  AKD  SECOND ABT  EVIDIUIOE. 

I  157.  The  best  evidence  obtainable  must  be 
produced  by  the  party  who  has  the  burden  of 
proving  any  issue. — Fidelity  &  Deposit  Co.  of 
Maryland  v.  Champion  loe  Mfg.  &  Cold  Stor- 
age Co.  (Ky.)  393. 

I  167.    The  best  evidence  of  the  amount  of 

an  employe's  defalcations  would  t>e  the  testi- 
mony of  witnesses  from  whom  he  collected  the 
money  that  he  failed  to  account  for. — Fidelity 
&  Deposit  Co.  of  Maryland  v.  Champion  Ice 
Mfg.  &  Cold  Storage  Co.  (Ky.)  393. 
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I  1S8.  A  wltiiMB'  evidence  as  to  statements 
contained  in  a  letter  held  objectionable  as  not 
the  best  evidence,  but  such  objection  did  not 
apply  to  his  fartbei  statement  that  be  had  lost 
sight  of  certain  land  in  question,  and  thought 
it  had  been  included  in  a  sale  to  A. — Poitevent 
T.  Scarborough  (Tex.  C^v.  App.)  443. 

I  177.  Case  stated  under  which  it  would  be 
permissible  to  prove  the  defalcation  of  an  em* 
ploj6  by  a  witness  who  had  examined  the  books 
and  records  of  his  employer.— Fidelity  &  Deposit 
Oo.  of  Maryland  v.  Champion  Ice  Mfg.  St  Cold 
Storage  Co.  (Ky.)  393. 

f  178.  Where  the  loss  of  an  original  deed  was 
shown,  parol  evidence  as  to  its  execution  and 
contents  was  admissible. — ^Poitevent  v.  Scarbor- 
ongh  (Tex.  Civ.  App.)  443. 

TXI.  AOMZ88IONB. 

(A)  NATUBB,  FORM,  AND  INCIDENTS  IN 
GENERAL. 

I  208.  On  the  Issue  as  to  whetiier  one  signing 
a  contract  in  the  name  of  a  firm  was  a  partner, 
the  admission  of  pleadings  in  another  suit  against 
the  firm  as  an  admission  held  error. — S.  W.  Slay- 
den  &  Ca  v.  Palmo  (Tex.  Civ.  App.)  1054. 

(D)  BT  AGENTS  OR  OTHER  REPRE- 
SENTATIVES. 

I  243.  Declarations  of  an  agent  of  a  shipiier 
of  horses,  in  charge  of  them,  after  they  bad 
reached  their  destinatic;-  are  incompetent  as 
against  the  shipper.— Southern  Express  Co.  t. 
X^  &  Logan  (Ky.)  270. 

g'247.  Statements,  made  by  one  engaged  in 
the  discharge  of  the  duties  of  a  carrier,  held  ad- 
missible in  an  action  against  the  carrier.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Pettlt  (Tex. 
Civ.  App.)  894. 

(E)  PROOF  AND  EFFECT. 

I  26S.  An  admission  based  on  information 
^ven  by  others  held  not  conclusive. — Bmner  r. 
Seelbach  Hotel  Co.  (Ky.)  873. 

Vrtt.  SEblJI.RATION8. 

(A)  NATURE,  FORM,  AND  INCIDENTS  IN 
GENERAL. 

I  2TL  In  an  action  between  a  purchaser  and 
vendors  involving  the  terms  of  a  verbal  con- 
tract, there  was  no  error  in  excluding  declara- 
tions of  vendors,  after  the  deed  was  prepared  for 
deliveij,  that  the  purchaser  was  to  assume  and 
pay  off  a  certain  note.— Hudson  v.  Slate  (Tex. 
Civ.  App.}  403. 

IX.  HEAB8AT. 

{  320.  The  exception  to  the  rule  requiring  the 
best  evidence,  made  necessary  by  the  volume 
of  record  evidence  in  particular  cases,  held  not  to 
go  so  far  as  to  authorize  the  admission  of  hear- 
say evidence  to  prove  the  amount  of  an  em- 
ploye's defalcations  in  a  case  where  the  books 
of  his  employer  did  not  show  all  amounts  paid 
to  him  by  different  individuals.- Fidelity  ft  De- 
posit Co.  of  Maryland  v.  Champion  Ice  Mfg.  & 
Cold  Storage  Co.  (Ky.)  393. 

XL  PAROL  OR  BXTRiyglO  gVTDEHOB 
AFFEOTIirO  WKlXmOS. 

(A)  CONTRADICrriNG,  VARYING,  OR  ADD- 
ING TO  TERMS  OF  WRIOTEN 
INSTRUMENT. 

I  893.  One  suing  at  law  cannot  contradict  the 
terms  of  a  written  lease  and  memorandnm  of 
sale  to  which  he  was  a  party. — Remmera  v.  Rem- 
mers  (Mo.)  1117. 

f  397.  Where  a  written  contract  is  complete 
on  its  facey  parol  evidence  is  not  admissible  to 
alter  or  add  to  ito  provisions.— Reigart  v.  Man* 
nfacturers'  Ccttl  tt  C!oke  Ca  (Mo.)  61. 


{  897.  Vajct  evidence  Is  Inadmissible  to  vary 
the  terms  of  a  written  contract.— Beckham  v. 
Collins  (Tex.  Civ.  App.)  431. 

i  411.  Wliere  a  writing  shows  on  its  face 
that  all  the  terms  agreed  on  are  not  embraced 
therein,  parol  evidence  Is  admissible  to  show 
the  omitted  part.— Reigart  v.  Manufacturers' 
Coal  &  Coke  Co.  (Mo.)  61. 

I  418.  Certain  evidence  held  not  to  conflict 
with  a  written  contract  for  the  sale  of  stock. 
— Wolfort  v.  Hochbanm  (Ark.)  S25;  Modem 
Laundry  v.  Same,  Id. 

I  417.  Parol  evidence  of  a  freight  rate  left 
blank  in  a  contract  of  carriage  held  not  to  vary 
the  contract.— St.  Louis,  I.  M.  &  S.  Ry.  <3o.  v. 
Furiow  (Ark.)  617. 

(B)  INVALIDATING    WRITTEN   INSTRU- 

MENT. 

4429.     Rule  respecting  admissibility  of  oral 
dence  to  affect  a  written  contract,  stated.^ 
Remmera  v.  B«nmers  (Mo.)  1117. 

I  433.  In  an  action  on  a  written  contract 
where  defendant  pleaded  that,  as  written,  it  was 
executed  by  mistake,  testimony  was  admissible 
to  vary  its  terms.— L.  &  J.  A.  Stewart  t.  Bine 
Grass  (banning  Co.  (Ky.)  401. 

(C)  SEPARATE  OR  SUBSEQUENT  OBAL 

AGREEMENT. 

I  444.  Parol  evidence  of  an  agreement  on 
which  a  written  contract  was  executed  held  not 
to  vary  the  contract.— J.  I.  Case  Threshing 
Mach.  (3o.  V.  Barnes  (Ky.)  418. 

(D)  C!ONSTRUCTION  OB  APPLICATION  OF 

LANGUAGE  OP  WRITTEN 
INSTRUMENT. 

i  460.  The  description  of  land  in  a  deed  heia 
snfficiently  definite  to  admit  the  deed  in  evi- 
dence and  permit  aider  by  evidence. — McCollum 
V.  Buckners  Orphans'  Bom«  (Tex.  Civ.  App.) 
886. 

XIL  OFIMXON  ETIBENOE. 

(A)  CONCLUSIONS  AND  OPINIONS  OF 
WITNESSES  IN  GENERAL. 

i  471.  Statements  of  witnesses,  testifying  to 
injuries  sustained  to  a  shipment  of  live  stock, 
held  not  objectionable  as  the  conclusions  of  the 
witnesses.— St.  Louis  Southwestern  Ry.  Oo.  of 
Texas  v.  Allen  (Tex.  Civ.  App.)  028. 

I  472.  Testimony  that  a  given  act  was  care- 
less or  n^ligent  is  not  admissible. — Internation- 
al &  O.  N.  R.  Co.  V.  Garcia  (Tex.  Civ.  App.) 
206. 

I  474.  In  an  action  for  damages  to  gtasing 
lands  from  herding  scabby  sheep  thereon,  and 
consuming  and  polluting  water  and  injuring 
tanks,  held  that,  where  there  was  no  market 
value  of  the  grass,  water  consumed  and  pollut- 
ed, or  injury  to  the  tanks,  plaintiff,  who  was 
in  the  sheep  business,  could  testify  to  the  rea- 
sonable value  of  the  water  and  damage  to  the 
lands  through  herding  the  scabby  sheep  at  the 
tanks.— Tippett  v.  C(wder  (Tex.  Civ.  App.)  186. 

I  474.  A  witness  held  competent  to  testify  to 
the  effect  jerks  of  the  train  had  on  cattle  trans- 
ported.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Pettit  (Tex.  Civ.  App.)  804. 

I  474.  One  held  competent  to  testifjr  as  to 
the  average  rate  of  speed  of  a  train  carrying  cat- 
tle.—Missouri,  K.  &  T.  Ry.  Go.  of  Texas  v.  Pet- 
tit  (Tex.  av.  App.)  894. 

I  474.  One  who  had  been  a  salesman  at  stock- 
yards for  10  years,  and  who  was  engaged  in 
such  business,  was  competent  to  testify  as  to  the 
market  price  of  cattle  at  such  yards. — Missouri, 
K.  &  T.  By.  Oo.  of  Texas  v.  Pettit  (Tex.  Civ. 
App.)  894. 
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{  474.  One  held  comi)etent  to  testify  aa  to  the 
effect  a  delay  in  the  shipment  of  cattle  would 
have  on  their  salable  appearance. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Pettit  (Tex.  Civ.  App.) 

i  477.  When  nonexpert  evidence  is  admis- 
sible as  to  one's  apparent  health  stated.— Par- 
tello  V.  Missouri  Pac.  Ry.  Co.  (Mo.)  1138. 

I  488.  In  an  action  for  injnries  to  an  or- 
chard by  fire,  it  was  proper  to  permit  witnesses 
to  state  their  opinions  as  to  the  market  value 
of  the  orchard  before  and  after  the  fire,  and 
to  give  their  reasons  therefor. — St.  Louis  &  S. 
F.  Ry.  Oo.  V.  Shore  (Ark.)  515. 

i  492.  If  a  witness  )8  familiar  with  trains 
and  accustomed  to  seeing  them  run,  he  need  not 
be  an  expert  to  testify  to  the  speed  of  a  train. 
—Potter  V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
593. 

(O  COMPETENCY  OF  EXPERTS. 

I  639%.  A  locomotive  engineer  of  17  years' 
experience  held  competent  to  testify  as  an  ex- 
pert as  to  the  dangers  of  a  peculiar  coupling  of 
an  engine.— Texas  &  N.  O.  R.  Co.  v.  McCoy 
(Tex.  Civ.  App.)  446. 

I  6431^.  Testimony  as  to  depreciation  in 
market  value  of  cattle,  caused  by  delay  in  fur- 
nishing cars  for  shipment,  held  erroneously  ad- 
mitted, in  absence  of  showing  of  witness'  knowl- 
edge of  market  value.— Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Kapp  (Tex.  Civ.  App.)  904. 

{  543%.  One  qualified  as  a  dealer  in  live 
stock  held  competent  to  estimate  the  amount  of 
the  depreciation  in  value  of  a  live  stock  ship- 
ment.— St.  Louis  Southwe.stern  Ry.  Co.  of  Texas 
v.  Allen  (Tex.  Civ.  App.)  023. 

(D)  EXAMINATION  OF  EXPERTS. 

i  553.  Rule  governing  assumption  of  facts  as 
a  basis  for  hypothetical  questions,  stated. — Gal- 
veston, H.  &  S.  A.  Ry.  •Co.  v.  Powers  (Tex. 
Civ.  App.)  459. 

(F)  EFFECT  OF  OPINION  EVIDENCE. 

Sufficiency  to  take  question  to  jury  in  probate 
proceedings,  see  Wills,  §  324. 

i  568.  Testimony  of  witnesises  bearing  close 
family,  social,  or  business  relations  to  a  gran- 
tor as  to  his  mental  condition  is  entitled  to 
great  weight.— Jones  v.  Thomas  (Mo.)  1177. 

XIV.  WEIQHT  Aim  BUFFICIENOT. 

A«  to  particular  factt  or  itivet. 

See  Partnership,  S  55. 

Agency,  see  Principal  and  Agent,  §  23. 

Authority  of  agent,  see  Principal  and  Agent, 
f  123. 

Authority  of  corporate  agent,  see  Corporations, 
f  432. 

Bona  .fide  purchase  of  land,  see  Vendor  and  Pur- 
chaser, 8  244. 

Pelivery  of  deed,  see  Deeds,  S  208. 

Testamentary  capacity,  see  Wills,  $  65. 

Undue  influence  in  procuring  making  of  will, 
see  Wills,  {  166. 

Validity  of  deed,  see  Deeds,  I  211. 

In  partieular  civil  aotioni  or  proceeding*. 
See  Assault  and  Battery,  {  35;    Death.  %  76; 

Divorce,  {  133 ;   Ejectment,  |  91 ;  Negligence, 

{  134. 
For  breach  of  contract,  see  Contracts,  |  350. 
For  injuries   to   persons  on   or  near  railroad 

track,  see  Railroads,  {  39S. 
For  injuries  to  servant,  see  Master  and  Servant, 

81276-281. 
On  insurance  policy,  see  Insurance,  |  665. 

8  S88.  The  jury  have  no  right  t»  arbitrarily 
reject  the  evidoice  of  an  unimpeached  witness 
against  whom  there  Is  no  discrediting  fact  or 


drcnmstance.— Grand  Fraternity  r.  Mdtoa 
(Tex.)  788. 

I  690.  In  an  action  for  the  death  of  a  p<3^ 
son  killed  by  a  train  at  a  crossing,  the  jury  in 
determining  the  question  of  discovered  peril 
could  disbelieve  testimony  of  the  fireman  and 
engineer  that  the  fireman  was  busy  in  firing  the 
engine,  and  believe  the  testimony  of  decercnt's 
sister,  who  saw  the  accident. — International  & 
G.  N.  R.  Co.  V.  Tinon  (Tei.  Civ.  App.)  936. 

f  694.  The  jury  cannot  lawfully  deny  proper 
weight  to  undisputed  facts  with  no  sospicion 
cast  thereon.— Grand  Fraternity  ▼.  Melton 
(Tex.)  788. 

8  698.  The  rule  that  there  can  be  no  recov- 
ery where  the  evidence  rendering  defendant  lia- 
ble is  no  stronger  than  in  favor  of  a  contrary 
conclusion  applies  only  to  a  caae  established  by 
circumstantial  evidence. — Louisville  Ry.  Co.  ▼. 
Holmes  (Ky.)  953. 

EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  i  668. 
Of  witnesses  in  general,  see  Witnesses,  H  24(X 
255 

EXCEPTIONS. 

For  purpose  of  review,  see  Appeal  and  Error,  | 

501. 
Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  (S  260,  274;    Criminal  Law,  88  1049. 

1054. 
Taking  exceptions  at  trial,  see  Trial.  §8  76,  85. 
To  pleading,  see  Pleading,  81  210-221. 

EXCEPTIONS.  BILL  OF. 

Approval  by  court,  see  Criminal  Law,  I  1092. 

Making  and  filing  for  purpose  of  review,  see  Ap- 
peal and  Error,  8  511. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  8  554;  Criminal  Law,  8  1090;  Man- 
damus, 8  187. 

Taking  exceptions  at  trial,  see  Criminal  Law, 
88, 662-683 ;   Trial,  8  278:  . 

n.  setti:.emx:nt,  bioxiho.  axd 
niJHO. 

8  40.    Under  Civ.  Code  Prac.  |  334,  the  trial 

court  held  not  authorized  to  extend  the  tim« 
for  filing  a  bill  of  exceptions  beyond  the  follow- 
ing term,  where  the  record  does  not  show  a  con- 
sent by  the  opposing  iMirty. — ^Woosley  r.  Ken- 
non  (Ky.)  943. 

8  41.  A  bill  of  exceptions  cannot  be  prepared 
by  the  successful  party,  and  the  unsuccessful 
party  may  take  the  time  ^ven  him  by  stat- 
ute for  that  puroose.— Louisville  Home  Tele- 
phone Co.  V.  Gforrfon  (Ky.)  315 ;  City  of  Loul*- 
ville  T.  Louisville  Home  Telephone  Co.,  Id. 

8  53.  In  an  equitv  suit,  as  a  general  role,  th« 
trial  court  cannot  be  compelled  to  allow  bills 
of  exceptions  that  do  not  preserve  the  evidence 
on  the  merits.— Hubbard  v.  Slavens  (Mo.)  1104; 
Waters  V.  Hubbard  (Ma)  1112;  HaU  t.  Saia^ 
Id. ;  Devol  v.  Same,  Id. 

EXCESSIVE  DAMAGES. 

See  Damages,  |8  130-139. 

EXCISL 

Regulation  of  traffic  in  intozicatinf  Hiuion,  ■■• 
Intozicating  Liquor*. 

EXECUTION. 

See  Attachment;    Gumiahment. 
Against  stockholder  on  judgment  against  ooipo- 
rations,  see  Corporations,  8  266. 
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Ezraiptloiia,  tee  ExeAptloiu;   Homestead. 

Necessity  of  Ivrj  in  order  to  create  jadnnent 
lieu  on  excess  of  homeatead  daim,  see  Home- 
stead, i  loe. 

XV.  UZK,  UEVT  OS  tSXTHHT,  AHP 
OITBTODT  OF  FBOPEBTT. 

Right  of  officer  to  regnire  indemnity  bond  be- 
fore levy,  see  Bherifn  and  Constables,  I  90. 

t  lis.  Where  a  jadgment  is  a  lien  on  land, 
a  sale  nnder  execntion  thereon  relates  back  to 
the  date  of  the  jadgment  lien  and  cats  ont  an 
intervening  deed  by  the  judgment  debtor. — 
White  V.  Spencer  (Mo.)  20. 

V.    STAT,  QUASHIHO,  VAOATINO,  AlO) 
BEXiIEF   AGAINST  EXECUTIOH. 

{  163.  An  application  to  set  aside  an  execn- 
tion nnder  Kirby's  Dig.  {  3224,  on  the  ground 
that  service  was  had,  was  properly  denied  after 
tbe  term,  in  the  absence  of  proof  that  defendant 
had  a  valid  defense. — Flowers  v.  United  States 
Fidelity  &  Guaranty  Co.  (Ark.)  547. 

vn.  SAUs. 

(A)  MANNER.  CONDUCT,  VALIDITY,  AND 

CONFIRMING  OR  VACATING. 

i  224.  In  an  action  by  corporate  creditors  to 
subject  land  on  which  a  director  had  a  lien  to 
the  payment  of  corporate  debts,  the  land  could 
be  sold  in  quantities  less  than  the  whole,  with- 
out the  appointment  of  a  receiver  for  the  cor- 
poration, under  Rev.  St.  1805.  art.  2363.— Oal- 
vin  v.  MeConnell  (Tex.  Civ.  App.)  211. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;    Wills. 

Effect  of  administration  on  limitation,  see  Lim- 
itation of  Actions,  {  80. 

Testamentary  trustees,  see  Trusts. 

Testimony  as  to  transactions  with  decedents,  see 
Witnesses,  i{  144,  163. 

I.  ADMIiaSTRATIOK  IN  GENERAI.. 

Abatement  of  action  for  administration  on  death 
of  creditor  instituting  same,  see  Abatement 
and  Revival,  ii  61,  72. 

XI.  APPOINTMENT,    QUAXIFIOATION, 
AND  TENURE. 

I  20.  An  order  refusing  the  application  of 
decedent's  son  for  appointment  as  bis  adminis- 
trator held  not  appealable. — In  re  Flick's  E!»- 
tate  (Mo.  App.)  93;    Ffick  v.  Schenk,  Id. 

g  22.  Under  Rev.  St.  1899,  f  13  (Ann,  St. 
1906,  p.  342),  tbe  appointment  in  an  action  to 
contest  a  will  of  an  administrator  pendente  lite 
in  lieu  of  the  executor  held  not  erroneous, 
though  all  interested  persons  had  not  been  made 
parties  to  the  action.— Achor  t.  Sallenger  (Mo. 
App.)  1191. 

XV.  OOIXEOTION  AND  MANAOEBOaTT 
OF  ESTATE. 

(B)  REAL   PROPERTY   AND    INTERESTS 

THEREIN. 

f  135.  Even  if  an  administrator  could  be  re- 
qntred  to  convey  decedent's  land,  a  petition  to 
enforce  conveyance  is  insufficient,  where  it  fails 
to  allege  that  there  are  debts  of  the  estate  for 
tbe  payment  of  which  a  sale  of  the  land  is  re- 
quired, and  that  the  probate  court  has  ordered 
the  sale.— McQuitty  v.  Wilhite  <Mo.)  780. 

I  135.  Rev.  St.  1899,  {  173  (Ann.  St.  1906, 
D,  394),  does  not  authorise  specific  performance 
by  the  administrator  of  an  oral  contract  made 
by  decedent— McQuitty  v.  Wilhite  (Mo.)  780. 


i  185.  The  ftntbority  given  aa  administratof 
1^  Rev.  St.  1899.  ||  1&,  130,  146  (Ann.  St. 
1906,  pp.  870,  380,  384),  does  not  authorise  an 
administrator  to  convey  land  In  performance  of 
a  contract  made  by  decedent,  and  hence  cannot 
be  required  to  do  so  by  decree  in  equity.— Mc> 
Quitty  V.  Wilhite  (Mo.)  730. 

VX.  AXXOWANCE  AND  PA-nCENT  OF 
CUUM8. 

(B)  PRESENTATION    AND    ALLOWANCB. 

i  227.  To  constitute  a  legal  presentation  of 
a  claim  against  an  estate  within  Rev.  St.  1805, 
art.  2090,  the  claim,  when  presented,  must  be 
verified  by  affidavit  stating  the  reqaisites  pre- 
scribed by  article  2070.— Whitmire  v.  Powell 
(Tex.  Civ.  App.)  433. 

e  227.  The  affidavit  required  by  Rev.  St. 
1895,  art.  2070,  relating  to  tbe  allowance  of 
claims  against  an  estate,  must  contain  the  stat- 
utory requisites,  and  the  administrator  cannot 
allow  a  claim  where  any  of  the  essential  re«|- 
uisites  are  omitted.— Whitmire  v.  Powell  (Tex. 
Civ.  App.)  433. 

(C)  DISPUTED  (3LAIMS. 

Presumptions  on  appeal,  see  Appeal  and  Error, 
§  009, 

I  256.  The  administrator  is  the  proper  party 
to  represent  the  estate  of  a  decedent  in  respect 
to  the  allowance  of  claims  against  it ;  he  repre- 
senting all  persons  interested  in  the  estate.— 
Hall  V.  Rutherford  (Ark.)  548. 

§  256.  A  grantee  of  heirs  of  a  decedent,  who 
was  not  a  party  to  the  record  in  probate  pro- 
ceedings for  the  allowance  of  a  claim  against  the 
estate,  held  to  have  no  appeal  from  a  judgment 
allowing  the  claim.— Hall  v.  Rutherford  (Ark.) 
548. 

VnX.  SAIiES  AND  OONVETANOE8  TJN> 
DEB  ORDER  OF  COURT. 

(C)  SALE. 

§  865.  Tbe  fact  that  an.  executor  purchased 
land  of  the  estate  at  a  sale  procured  by  bis  in- 
strumentality to  settle  the  estate  would  not 
make  the  purchase  void. — Dennis  v.  Alves  (Ky.) 
287. 

X.  ACTIONS. 

Conformity  of  default. judgment  to  pleading,  see 

Judgment,  {  117. 
Requests  for  instructions  to  Jury,  see  Trial,  I 

260. 

i  431.  The  words  "any  claim  for  money," 
in  Rev.  St.  1895,  art.  2082,  relating  to  actions 
against  an  estate,  held  to  mean  only  the  debt, 
and  not  the  lien  existing  as  security  therefor. — 
Whitmire  v.  Powell  (Tex.  Civ.  App.)  483. 

{  431.  Under  Rev.  St.  1895,  arts.  2015-2018, 
2082,  a  suit  to  establish  a  claim  against  a  de- 
cedent's estate  heid  not  maintainable  unless  it 
has  been  presented  to  and  rejected  by  the  execu- 
tor or  administrator. — Whitmire  v.  Powell  (Tex. 
Civ.  App.)  433. 

I  431.  The  remedy  of  the  holder  of  purchase- 
money  notes  secured  by  vendor's  lien  and  a 
deed  of  trust  held  to  consist  of  the  presenta- 
tion of  his  claim,  properly  authenticated,  to 
the  administrator  of  the  party  liable  for  allow- 
ance, and  to  establish  the  claim  by  suit,  on  the 
administrator  rejecting  it.— Whitmire  v.  Powell 
(Tex.  Civ.  App.)  483. 

{  437.  Rev.  St  1895,  art  2082,  held  to  ex- 
tinguish a  claim  against  an  estate  which  has 
been  rejected  by  the  administrator  and  for 
the  establishment  of  which  suit  has  not  been 
brought  within  the  statutory  time.— Whitmire 
V.  Powell  (Tex.  Civ.  App.)  433. 
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{  437.  Statement  of  limitation  of  action 
against  an  executrix  on  a  debt  of  testator. — 
Lang  T.  Light  (Tez.  CiT.  App.)  1038. 

f  443.  A  claimant  suing  on  a  claim  against 
an  estate  must  not  merely  allege  tlie  presenta- 
tion and  rejection  of  the  claim,  but  must  also 
allege  the  proper  authentication  of  the  claim 
when  presented.— Whitmire  t.  PoweU  (Tex.  Ciy. 
App.)  438. 

{  444.  A  pleading  held  to  state  a  cause  of 
action  a^inst  an  executrix  merely  as  such,  and 
not  individually.— Lang  v.  Light  (Tex.  Civ. 
App.)  1038. 

EXEMPLARY  DAMAGES. 

See  Damages,  {  87. 

EXEMPTIONS. 

See  Homestead. 

From  license  tax,  see  Licenses,  |  19l 

From  taxation,  see  Taxation,  |  247. 

Z.  KATVBE  AMD  EXTENT. 

(B)  PBBSONS  ENTITLED. 

16.  Under  Ky.  St.  {  1697  (Russell's  St.  { 
56),  held,  that  the  property  of  one  who  has 
no  family  is  not  exempt  from  execution. — 
Jarboe  t.  Hayden  (Ky.)  961;  Burton's  Adm'r 
T.  Same,  Id. 

EXHIBITS. 

Annexed  to  pleading,  see  Pleading,  H  810,  811. 

EXHUMATION. 

Of  body  of  decedent  on  trial  of  action  for  caus- 
ing death,  see  Death,  |  102^- 

EXPENSES. 

Of  keeping  Impounded  animals,  see  Animals,  i 

EXPERT  TESTIMONY. 

In  dvil  actions,  see  Evidence,  H  471-568. 

In  criminal  prosecutions,  see  Oriminal  Law,  K 


465< 


469-494. 


EXPLOSIVES. 


Injuries  to  adjoining  property  by  blasting,  see 
Adjoining  Landowners,  {  7. 

I  7.  Rules  of  railway  companies  held  proper- 
ly admitted  in  an  action  against  them  for  neg- 
ligent death.— Southern  By.  Co.  t.  Adkins' 
Adm'r  (Ky.)  321. 

I  7.  Weight  of  the  evidence  In  an  action 
against  railway  companies  for  death  caused 
by  an  explosion  of  a  car  of  dynamite  in  their 
yard  held  to  show  that  the  explosion  was  caus- 
ed by  a  violent  kicking  of  cars  against  such 
car,  and  not  by  a  rifle  shot  fired  by  a  third  per- 
son.— Southern  Ry.  Co.  t.  Adkins'  Adm'r  (Ky.) 
321. 

I  7.  In  an  action  against  railway  companies 
for  death  caused  by  an  explosion  of  a  car  of 
dynamite  in  their  yard,  plaintiff's  right  to  re- 
cove*  held  improperly  restricted. — Southern  Ky. 
Co.  T.  Adkins'  Adm'r  (Ky.)  321. 

f  7.  One  handling  explosives  is  not  liable  for 
injury  caused  by  an  explosion  thereof,  if  he  has 
taken  necessary  precautions  in  attempting  to 
save  others  from  injuries  through  an  explosion. 
—Southern  Ry.  Co.  t.  Adkins'  Adm'r  (Ky.)  321. 

I  7.  Railway  companies  are  liable  for  dam- 
age caused  by  an  explosion  of  a  car  of  dyna- 
mite, regardless  of  the  cause  of  the  explosion, 
if  they  failed  to  exercise  care  to  prevent  it.— 
Southern  Ry.  Co.  v.  Adkins'  Adm'r  (Ky.)  821. 


FACTORS. 

See  Brokers;    Principal  and  Agent. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.  ClVn.  ZXABXUTT. 

(A)  ACTS  CONSTITUTING  FALSE  IM- 
PRISONMENT AND  LIABIL- 
ITY THEREFOB. 

I  7.  Depriration  of  citizen  of  liberty  in  vio- 
lation of  Bill  of  Rights  held  to  authorize  action 
of  false  imprisonment— Gold  ▼.  Campbell  (Tez. 
dr.  App.)  468. 

i  7.  Under  Code  Cr.  Proc.  1895.  arts.  249. 
2Sli,  and  El  Paso  city  ordinance  No.  661,  ar- 
rest of  merchant  in  his  own  store  without  wat^ 
rant  for  refusing  to  return  money  received  by 
him  in  business  transaction  held  unauthorised. 
—Gold  T.  Campbell  (Tez.  Cir.  App.)  463. 

{  7.  Liability  of  officer  for  illegal  arrest 
held  not  waived  by  plea  of  guilty. — Grold  ▼. 
Campbell  (Tex.  Civ.  App.)  463. 

§  8.  Chief  of  police  sanctioning  unlawful  ar- 
rest b^  police  officer  held  himself  liable  for 
false  imprisonment. — Gold  t.  Campbell  (Tez. 
Civ.  App.)  463. 

(B)  ACTIONS. 

{  22.  Under  Pen.  Code  1895,  art  593,  any 
restraint  put  by  fear  or  force  upon  the  actions 
of  another  held  prima  facie  unlawfuL— <3old  ▼. 
Campbell   (Tex.  Oiv.   App.)  463. 

I  22.  In  false  imprisonment,  malice  held  not 
necessary  to  be  proved,  where  it  is  shown  that 
imprisonment  is  unlawful.— Gold  ▼.  Campbell 
(Tex.  CiT.  App.)  463. 

g  26.  In  action  for  false  imprisonment,  in- 
formation and  warrant  of  arrest  filed  after 
false  imprisonment  held  inadmissible  to  Justify 
or  mitigate  the  unlawful  act. — Gold  t.  Campbell 
(Tex.  Civ.  App.)  463. 

i  31.  In  action  against  chief  of  police  for 
false  imprisonment,  evidence  held  to  show  re- 
sponsibility of  defendant  for  unlawful  detention 
of  plaintiff.— Gold  v.  Campbell  (Tez.  Civ.  i^tp.) 

{  33.  Measure  of  damages,  in  action  for  false 
imprisonment/  held  to  be  within  the  sound  dis- 
cretion of  the  jury.— Gold  v.  Campbell  (Tex. 
Civ.  App.)  463. 

I  34.  Rule  as  to  damages  for  false  imprison- 
ment, stated.— Gold  v.  Campbell  (Tex.  Civ.  App.) 
463. 

I  34.  Damages  to  business  held  too  remote 
for  recovery  in  action  for  false  imprisonment. 
—Gold  V.  Campbell  (Tez.  Civ.  App.)  463. 

I  35.  In  action  for  false  imprisonment,  ex- 
emplary damages  held  recoverable  where  de- 
fendant acted  recklessly,  willfully,  and  malici- 
ously and  with  a  design  of  oppressing  and  In- 
juring plaintiff.— Gold  r.  Campbell  (Tez.  Civ. 
App.)  463. 

IL   CRIMIIVAIi  KESPONBIBXLITT. 

f  43.  Under  Pen.  Code  1895,  art.  618,  "false 
imprisonment,"  defined. — Gold  v.  Campbell  (Tex 
Civ.  App.)  463. 


FALSE  SWEARING. 


See  Perjury. 


FEES. 


For  keeping  impounded  animate,  set  Animals, 

g  51. 
Officers  in  general,  see  Officers,  {  95. 
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Of  BherUr  or  constable,  -me  SheriiEi  and  CSon- 
stables,  |  29. 

FEE  SIMPLE. 

See  Estates,  |  6. 

Oieation  by  wUI,  see  Wills,  {f  697,  eOL 

FELLOW  SERVANTS. 

See  Master  and  Servant,  H  177-196,  22S,  287, 

FENCES. 

Amendment  of  statutes  relating  to  fencing  dis- 
tricts, see  Statutes,  f  141. 

Special  laws  creating  fencing  districts,  see  Stat- 
utes, I  66. 

I  4.  The  presumption  arising  from  an  act 
creating  a  fencing  district  is  tbat  the  owners 
of  property  in  the  district  as  changed  by  a  sub- 
seqaent  act  will  be  benefited.— Henderson  t. 
Bearing  (Arlc.)   1066. 

I  16.  Act  April  IS,  1907  (Acts  1907,  p.  407), 
did  not  excuse  the  assessors  from  apportioning 
the  fencing  as  required  by  prior  acts;  it  not 
appearing  that  any  etFort  had  been  made  to 
make  the  apportionment  witbont  expense  of  a 
survey,  or  that  the  boundaries  could  not  be 
sufficiently  ascertained  for  all  practical  pur- 
poses from  the  owners  of  the  lands.— Henderson 
T.  Dearing  (Ark.)  1066. 

FERRIES. 

a.  REOinLATION   AXD    OPEBATION. 

i  S2.  The  absence  of  a  screen  on  a  ferryboat 
t)etween  the  treadway  occupied  by  a  horse  and 
the  driveway  held  not  the  proximate  cause  of 
injuries  to  a  person  on  the  boat  by  being  kicked 
by  a  mule  in  the  driveway  which  was  bitten 
by  the  horse  in  the  treadway,— Tolin  t.  Terrell 
iKy.)  290. 

FIDELITY  INSURANCE. 

See  Insaiance,  (1 133,  136,  146.  177,  264,  668. 

FILING. 

Bill  of  exceptions,  see  Exceptions,  Bill  of,  il 
40-63. 

Indictment  or  presentment,  see  Indictment  and 
Information,  {  14. 

Oath  of  referee,  see  Reference,  S  42. 

Statement  of  grounds  for  contest  of  local  op- 
tion election,  see  Intoxicating  Liquors,  |  37. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  i  78. 

FINDINGS. 

On  reference^  see  Reference,  {  89. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  If  1008-1010. 
Setting  aside,  see  New  Trial,  i  75. 

FIRE  ESCAPES. 

Jnrisdiction  of  particular  appellate  court  on 
prosecution  for  failure  to  provide,  see  Courts, 
I  231,  r  ,  >-, 

FIRES. 

Disobedience  to  subpoena  issued  by  insurance 
commissioner  nnder  fire-marshal  law,  see  Wit- 
nesses, !  21. 

Partial  invalidity  of  fire-marshal  law,  see  Stat- 
utes, §  64. 

Subject  and  title  of  fire-marshal  law,  see  Stat- 
utes, I  110%. 


Validity  of  flM-marsIial  law  under  constitation- 
al  requirement  of  equality  and  uniformity, 
see  Taxation,  {  40. 

i  2.  The  fire  marshal  law  (Acts  1907,  p. 
1538,  c.  460),  authorizing  the  Insurance  Com- 
missioner to  investigate  the  origin  of  fires  and 
to  subpoena  witnesses  for  that  purpose,  is  reme- 
dial in  its  nature  and  should  receive  a  liberal 
construction.— Rhinehart  v.  State  (Tenn.)  008. 

I  9.  Fire  Marshal  Law  (Acta  1907,  p.  1540,  c. 
460)  I  6,  providing  for  a  tax  on  the  business  of 
insurance  companies  in  the  state  for  raising  a 
fund  for  expenses  in  investigating  the  source 
of  and  preventing  fires,  is  it  valid  exercise  of  the 
police  power  of  the  state.— Rhinehart  v.  State 
(Tenn.)  608. 

f  9.  The  investlnition  of  th«  origin  of  fires 
by  the  Insurance  Commissioner  under  the  fire 
marshal  law  (Acts  1907,  p.  1538,  c.  460)  may  be 
held  at  the  commissioner's  office  in  the  State 
Capitol.— Rhinehart  v.  State  (Tenn.)  608. 

I  9.  Fire  Marshal  Law  (Acts  1907,  p.  1640, 
c.  460)  I  3,  and  Shannon's  Code,  i  7358,  au- 
thorizes the  Insurance  Commissioner,  in  the  in- 
vestigation of  any  fire,  to  issue  subpoenas  for 
witnesses  from  any  part  of  the  state.— Rhine- 
hart T.  State  (Tenn.)  608. 

FOOD. 

Adulteration  as  •  public  offense,  see  Adultera- 
tion. 

Concurrent  and  conflicting  exercise  of  power  by 
state  and  municipality,  see  Municipal  Corpo- 
rations, I  692. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

X.  OlVIi:.  X.IABIXJTT. 

(Conclusiveness  of  judgment  in  subsequent  action 
of,  by  defendant  to  recover  same  premises, 
see  Judgment,  |  718. 

g  9.  A  mere  survey,  without  more,  held  not 
to  interrupt  possession,  so  as  to  authorize  an  ac- 
tion of  forcible  entry  and  detainer  against  the 
one  otherwise  in  possession, — Milem  v.  Freeman 
(Mo.  App.)  644. 

S  29.  Proof  of  possession  by  H.  interrupting 
that  of  defendant  in  forcible  entry  and  posses- 
sion cannot  be  had  bv  testimonv  that  H.  was 
recognized  and  considered  as  toe  owner,  and 
considered  to  be  in  possessipn. — Milem  v.  Free- 
man (Mo.  App.)  644. 

I  29.  Evidence  held  insufficient  on  {KMsession 
of  defendant  in  forcible  entry  and  detainer,  hav- 
ing been  interrupted  within  three  years.— Milem 
V.  Freeman  (Mo.  App.)  644. 

FORECLOSURE. 

Of  mortgage,  see  Mortgages,  i  534. 

FOREIGN  CORPORATIONS. 

See  Corporations,  |{  642,  637. 
Taxation  of  corporations  and   corporate  prop- 
erty, see  Corporations,  {  166. 

FORFEITURES. 

For  causing  death,  see  Death,  IS  86-99. 

FORGERY. 

I  28.  An  indictment  for  passing  a  forged  in- 
strument held  defective.— Forcy  v.  State  (Tex. 
Cr.  App.)  834. 
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i  Si.  Wliere  tbe  iocUctment  ftDeced  that  ae- 
cuaed  passed  as  trae  a  false  instrument  upon 
J.,  and  the  evidence  showed  that  the  inBtm- 
ment  was  passed  upon  J.  &  Sons,  the  Tariance 
is  fatal.— Forc7  t.  State  (Tez.^  Cr.  App.)  834. 

FORMER  ADJUDICATION. 

See  Judgment,  {{  654,  904,  718-747. 

FORMS  OF  ACTION. 

See  Action,  H  25,  27;    Ejectment;    Tiespass, 
If  20,  44 ;  Trover  and  CouTersion. 

FRANCHISES. 

Of  hanks,  see  Banks  and  Banking,  {  87. 
Taxation  of,  see  Taxation,  I  117. 

FRAUD. 

See  Praodnlent  Conveyances. 

Effect  on  limitation,  see  Limitatioa  of  Actions, 

g  100. 
In  insurance,  see  Insurance,  {  264. 
Of  directors  ot  corporation,   see  Oorporations, 

{335. 
Procuring  making  of  will,  see  Wills,  H  155-166. 
Set-off  in  action  for  false  representations,  see 

Set-Off  and  Counterclaim,  f  29. 

X.  DECEPTION  CONSTITVTINa 

FRAUD,    AND    X.IABILITT 

THEREFOR. 

I  8.  Bssentials  to  constitute  actionable  de- 
ceit, staged. — Remmers  v.  Remmers  (Mo.)  1117. 

{  13.  Where  one  makes  a  representation 
without  knowledge  whether  it  is  tru^  or  false, 
he  is  guilty  of  fraud  if  it  be  false.— Miller  y. 
Rankin  (Mo.  App.)  641.    . 

{  13.  A  person  may  be  Hable  as  for  fraud 
for  false  representations,  if  he  had  good  reason 
to  believe  the  representations  to  be  false. — Mil- 
ler T.  Rankin  (Mo.  App.)  641. 

S  27.  A  purchaser  itiduced  by  fraud  to  pur- 
chase land  m  gross  cannot  recover  for  a  mere 
deficiency  in  the  quantity  of  the  land. — Gordon 
v.  Rhodes  &  Daniel  (Tex.  Civ.  App.)  1023. 

XI.  ACTIONS. 

(A)  RIGHTS  OF  ACTION  AND  DEFENSES. 

i  37.  Under  Sayles'  Ann.  Civ.  St.  1897,  art 
1194,  subd.  7,  an  action  against  real  estate 
brokers  for  deceit  held  properly  brought  in  the 
county  where  the  false  representations  were 
made  and  the  contract  of  purchase  was  made 
and  consummated.— Oordon  v.  Rhodes  &  Daniel 
(Tex.  Civ.  App.)  1023. 

(B)  PARTIES  AND  PLEADING. 

g  47.  A  petition,  in  an  action  against  real 
estate  brokers  for  deceit  inducing  the  purchase 
of  land,  held  to  state  a  cause  of  action.— Gordon 
V.  Rhodes  &  Daniel  (Tex.  Civ.  App.)  1023. 

(D)  DAMAGES. 
{  59.  The  measure  of  damages  of  a  purchaser 
induced  by  the  fraud  of  the  vendor  to  purchase 
is  the  difference  between  the  value  of  the  land 
and  the  sum  paid  for  it. — Gordon  v.  Rhodes  & 
Daniel  (Tex.  Civ.  App.)  1023. 

I  59.  In  an  action  by  the  buyer  of  a  xin 
for  fraudulent  representations  of  the  seller 
as  to  its  condition,  plaintiff  held  not  entitled 
to  damages  for  expenses  incurred  and  services 
performed  by  him  in  endeavoring  to  operate 
the  gin.— Wimple  t.  Patterson  (Tex.  Civ.  App.) 

{  59.  In  an  action  by  the  buyer  of  a  gin 
against  the  seller  and  his  agents  for  damage* 
from  false  representations,  defendants  held  not 


entitled  to  complain  of  an  instruction  as  to  die 
measure  of  damages.— Wimple  v.  Patterson  (Tex. 
Civ.  App.)   1034. 

I  60.  A  purAaser  induced  by  fraad  to  pur- 
chase land  cannot  recover  for  the  loss  sastained  in 
consec^uence  of  the  sale  of  his  own  land  for  less 
than  Its  value  to  raise  money  to  pay  for  the 
land  purchased. — Gordon  t.  Rhodes  &  Daniel 
(Tex.  Civ.  App.)  1023. 

i  60.  A  purchaser  of  real  estate  resdnding 
the  contract  on  the  ground  of  the  fraud  of  the 
broker  inducing  the  purchase  held  not  entitled 
to  complain  of  the  fact  that  the  broker  retained 
a  specified  sum  under  an  understanding  with 
the  owner.— Gordon  t.  Rhodes  &  Daniel  (Tex. 
Civ.  App.)  1023. 

(E)  TRIAL,  JUDGMENT.  AND  REVIEW. 
I  65.  In  an  action  by  the  purchaser  of  a 
machine  for  damages  for  fraudulent  represent 
tations  by  the  seller's  agents,  an  instruction 
held  erroneous.— Wimple  v.  Patterson  (Tex.  Cir. 
App.)  1034. 

FRAUDS,  STATUTE  OF. 

V.  AQREEMENTg  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  TEAB» 

i  44.  Under  the  statute  of  frauds  (Rer.  St. 
1899,  I  3418  [Ann  St.  1906,  p.  1951]),  requiring 
contracts  not  be  performed  within  a  year  to  be 
in  writing,  evidence  of  a  prior  oral  agreement 
constituting  a  consideration  held  inadmissible  to 
render  valid  an  incomplete  contract  for  the  sale 
of  coal.— Ueigart  v.  Manufacturers'  Coal  &  Coke 
Co.  (Mo.)  61. 

S  44.  A  contract  to  bore  a  well  held  not 
within  the  statute  of  frauds.— Hall  ▼.  Cook 
(Tex.  Civ.  App.)  449. 

Vn.   SAX.ES  OF  GOODS. 

(A)  CONTRAC!TS  WITHIN  STATUTE. 
i  84.  Under  the  statute  of  frauds  (Rev.  St. 
1899,  g  3419  [Ann.  St.  1900,  p.  1963)),  an  in- 
valid contract  for  the  sale  of  coal  of^  value  in 
excess  of  |30  cannot  be  rendered  valid  by  evi- 
dence of  a  contemporaneous  oral  agreement  con- 
stituting a  consideration.— Reigart  v.  Mana- 
facturers'  Coal  &  Coke  Co.  (MoJ  61. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

g  129.  An  estate  in  land  may  be  transferred 
from  one  to  another  without  writing,  by  a  ver- 
bal sale  accompanied  by  actual  possession. — 
Hubbard  v.  Slavens  (Mo.)  1104;  Waters  ▼. 
Hubbard  (Mo.)  1112;  HaU  v.  Same,  Id.;  Deval 
T.  Same,  Id. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS   AND   TRANSACTIONS 
INVAXID. 

(B)  NATURE  AND  FORM  OF  TRANSFER. 

g  34.  A  rescission  of  sale  held  in  effect  a  re- 
sale void  as  to  the  original  buyer's  creditoi« 
under  Rev.  St  1889.  {  8410  (Ann.  St  1906,  p. 
1940).— Tuttle  T.  Bracey-Howard  Const  Co. 
(Mo.  App.)  86. 

(F)  CONFIDENTIAL  RELATIONS  OF 
PARTIES. 

g  104.  A  conveyance  by  a  debtor  through  an 
intermediary  to  his  wife  held  for  the  fraudulent 
purpose  of  defeating  his  creditors. — ^Lankford  t. 
Lankford  (Ky.)  962. 

(H)  PREFERENCES  TO  CREDITORS 

g  lis.  In  tbe  absence  of  any  statutory  pro- 
vision in  relation  thereto,  there  is  nothing  il- 
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legal  In  the  act  of  a  debtor  in  preferrins  one 
creditor  over  another.— Fawcett'i  AMignee  ▼. 
Mitchell,  Finch  &  Co.  (Ky.)  956. 

n.  BIOHTB  AND  UABIUTIES  OF 
PABTIES  AND  FmaGHABEBS. 

(A)  ORIGINAL  PARTIES. 

Bight  of  hnsband  to  recover  on  divorce  moperty 
fiaudnlentlT  conveyed  to  his  wife,  see  Divorce, 
1249. 

I  174.  A  debtor,  having  conveyed  his  proper- 
ty to  defraud  his  creditors,  held  not  entitled  to 
sue  in  equity  to  recover  the  same. — Lankford  v. 
Lankford  (Ky.)  962. 

HX.  BEMEDXES   OF  CBEDITOB8  AND 
FUBCHASEB.S. 

(G)  EVIDENCE. 

I  297.  Certain  proof  held  not  to  show  that 
a  grantor  was  solvent  at  the  time  of  the  execu- 
tion of  a  conveyance,  nor  to  show  that  it  was 
not  made  with  intent  to  defraud  creditors. — 
Martin  v.  Owynn  (Ark.)  764. 

{  298.  That  one,  while  greatly  embarrassed 
financially,  made  a  voluntary  conveyance  of 
land  to  his  child,  without  which  land  he  could 
not  pay  his  debts,  held  conclusive  evidence  of 
fraaa.-.-Martin  v.  Gwynn  (Ark.)  754. 

a)  TRIAL. 

I  80&  Whether  one  claiming  attached  wire 
took  possession  within  a  reasonable  time  within 
Rev.  St.  1899,  {  3410  (Ann.  St.  1906,  p.  1940), 
held  a  law  question.— Tuttle  T.  Bracey-Howard 
Const.  Co.  (Mo.  App.)  86. 

GAMING. 

nX.  OBIMINAX.    BESFON8IBIUTT. 

(A)  OFFENSES. 

I  72.  A  gathering  of  invited  guests  at  an  en- 
tertainment at  a  private  residence  would  not 
make  It  a  public  place,  within  the  ntming  laws. 
— Pugh  V.  State  (Tez.  Cr.  App.)  817. 

GARNISHMENT. 

See  Attachment ;  Execution. 

a.  PERSONS    AND    FBOPERTT   SUB- 
JECT TO  OABNISHIXENT. 

f  61.  Holders  of  orders  for  suqis  in  hands 
of  third  persons  executed,  delivered,  and  pre- 
sented for  payment  prior  to  service  of  garnish- 
ment on  the  third  persons,  held  absolute  as- 
signments of  defendants'  interest  in  the  assign- 
ed portion  of  the  funds,  and  to  entitle  the  hold- 
ers to  payment  thereof.— E.  L.  Wilson  Hard- 
ware Oo.  ▼.  r.  J.  &  R.  O.  Dufi  (Tex.  Civ.  App.) 
440. 

V.  XJEN  OF  OABNISHBIENT  AND 
UABUJTT  OF   GARNISHEE. 

I  109.  A  defendant  held  entitled  to  money 
pwd  by  garnishee  after  service  of  writ  in  ignor- 
ance of  the  service. — E.  L.  Wilson  Hardware 
Co.  V.  F.  J.  &  R.  0.  DufE  (Tex.  Civ.  App.)  440. 

I  110.  Garnishment  proceedings  are  purely 
statutory  and  cannot  be  extended  beyond  reach- 
ing the  effects  of  a  defendant  in  the  garnishee's 
hands;  Sayles*  Ann.  Civ.  St.  1897.  art.  225, 
providing  that  it  shall  not  be  lawful  for  the 
garnishee  to  pay  defendant  any  debt  or  deliver 
him  any  effects  after  service  of  the  writ. — E.  L. 
Wilson  Hardware  Co.  v.  F.  J.  &  R.  O.  DufE 
(Tex.   Civ.  App.)   440. 

GEOGRAPHICAL  FACTS. 

Judicial  notice  of,  see  Evidence,  §  10. 


GIFTS. 

Charitable  gifts,  see  Charities. 

GOOD  FAITH. 

Of  purchaser,  see  Bills  and  Notes,  iS  837-370; 
Vendor  and  Purchaser,  i§  224-244. 

To  sustain  claim  of  occupant  of  land  for  im- 
provements, see  Improvements,  i  4. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

Of  public  lands,  see  Public  Lands. 

GROSS  EARNINGS. 

Consideration  of  gross  earnings  of  foreign  cor- 
poration in  the  state  in  fixing  value  of  its 
franchise  for  taxation,  see  Tkixatton,  |i  28, 
865,  397. 

GUARANTY. 

See  Indemnity:    Principal  and  Snrety. 
m.  DISCHABOE   OF  OUABANTOB. 

{  70.  Certain  facts  held  no  defense  to  a  guar- 
anty of  performance  of  a  contract  of  condition- 
al sale  of  stock  of  goods  by  the  buyer. — ^Vette 
V.  J.  S.  Merrell  Drug  Co.  (Mo.  App.)  666. 

GUARDIAN  AND  WARD. 

Change  of  domicile  of  infant  under  guardian- 
ship, see  Domicile,  |  5. 

Guardianship  of  insane  persons,  see  Insane  Per- 
sons, I  36. 

Z.  OVARDXANSHIP  IN  OENERAI.. 

S  4.  Rev.  St.  1899,  §  3478  (Ann.  St.  1906, 
p.  1991),  declaring  the  father  while  living,  and 
after  his  death  the  mother,  to  be  the  natural 
guardian  And  curator  of  the  child,  is  declaratory 
of  the  common  law.— Smith  v.  Young  (Mo.  App.) 
62& 

n.  APPOINTMENT,    QVALIFIOATION, 
AND  TENUBE  OF  OUABDIAN. 

Collateral  attack  on  judgment  in  proceedings 
for  appointment  of  guardian,  see  Judgment,  f 
498. 

I  8.  The  Jurisdiction  of  the  probate  court 
to  appoint  a  guardian  or  curator  for  a  minor 
is  fixed  by  the  domicile  of  the  minor. — Smith 
V.   Young  (Mo.  App.)  628. 

8  8.  Probate  courts  are  possessed  of  original 
and  exclusive  jurisdiction  as  to  the  appointment 
of  guardians,  and  their  right  to  proceed  must 
be  determined  as  a  fact. — Smith  v.  Young  (Mo. 
App.)  62& 

I  13.  An  order  refusing  to  vacate  the  ap- 
pointment of  a  guardian  is  appealable. — Smith 
V.  Young  (Mo.  App.)  62& 

HABEAS  CORPUS. 

IZ.  jrUBISDICTION.    PB0CEEDIN08, 
AND  BEIJEF. 

§  85.  In  habeas  corpus  proceedings  by  the 
father  for  the  custody  of  a  12  year  old  child, 
evidence,  in  view  of  the  rights  of  the  parents, 
the  child's  welfare,  and  its  preferences,  held  to 
require  that  the  custody  of  the  child  be  award- 
ed to  the  mother.— Jackson  v.  Clay  (Ark.)  646. 

i  99.  In  awarding  the  custody  of  infants, 
the  court  not  only  considers  the  rights  of  the 
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parents,  but  also  the  wishea  of  the  child,  when 
It  is  of  sufficient  age  and  intelligence.— Jack- 
son V.  Clay  (Ark.)  546. 

I  99.  The  nature  of  the  father's  right  to  the 
custody  of  infant  children,  stated. — Jackson  t. 
Clay  (Ark.)  S46. 

i  109.  On  habeas  corpus  to  secure  release  of 
prisoner  charged  with  crime,  practice  of  re- 
manding relator  to  custody  of  fuieriff  to  await 
the  action  of  grand  jury  approved. — Ez  parte 
Bnrdiue  (Tex.  Cr.  App.)  152. 

HABITUAL  CRIMINALS. 

See  Criminal  Law,  |  1202. 

HABITUAL  DRUNKARDS. 

See  Drunkards. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  {{  1029- 

1073. 
In  criminal  nrosecutions,  see  Criminal  Law,  || 

ll({Gl^-1174;    Homicide,  {{  338,  340. 

HEALTH. 

Adulteration  as  a  public  offense,  see  Adultera- 
tion. 

n.  BEOUI.ATIONB  AITO  OFFENSES. 

S  88.  A  city  board  of  health  could  not  estab- 
lish a  lien  on  a  lot  for  a  penalty,  and  for  the 
expense  of  draining  it,  pursuant  to  Kirby's  Dig. 
Si  5T22,  5723,  if  the  owner  refused  to  comply 
with  an  order  not  recorded  to  construct  a  sew- 
er.—Dinning  T.  Moore  (Ark.)  777. 

HEARING. 

In  probate  proceedings,  see  Wills,  |  824. 

HEARSAY  EVIDENCL 

In  civil  actions,  see  Evidence,  |  320. 
In  criminal  prosecutions,  see  Criminal  Law,  { 
419. 

HEIRS. 

See  Descent  and  Distribution. 

HEPBURN  ACL 

See  OarrieiB,  {  180. 

HIGHWAYS. 

See  Bridges;  Municipal  Corporations,  If  658, 
755-824;    Navigable  Waters,  {  20. 

Accidents  at  railroad  crossings,  see  Railroads, 
S§  327-350. 

Dedication  of  land  for  purpose  of  highway,  see 
Dedication,  |  6. 

X.  ESTABUSHMENT,  AI.TEBATXON, 
AND  DISCONTINUANCE. 

^)  ESTABLISHMENT   BY   STATUTE   OB 
STATUTORX  PROCEEDINGS. 

i  29.  A  petition  to  establish  a  public  high- 
way should  show  that  10  of  petitioners  were 
freeholders  of  the  county.— Johnson  y.  West 
(Ark.)  770. 

§  32.  If  proceedings  to  establish  a  public 
highway  were  void  because  the  court  had  no 
jurisdiction,  a  remonstrator  could  have  made 
himself  a  party  to  the  proceeding  bf  order  of 
the  court  and  showed  the  lack  of  jurisdiction. — 
Johnson  v.  West  (Ark.)  770. 


i  47.  A  "first-class  road"  is  not  less  than  40 
nor  more  than  00  feet  wide.— Craighead  v.  State 
(Tex.  Cr.  App.)  128. 

{  58.  Under  Kirby's  Dig.  {  3006,  an  appeal 
to  the  circuit  court  from  an  order  establishing 
a  highway  held  to  supersede  proceedings  on  the 
order  until  the  appeal  was  dismissed.-— Johnson 
V.  West  (Ark.)  770. 

I  60.  In  view  of  a  remonstrator's  delay  in 
raising  an  objection  to  proceedings  to  establish 
a  highway  that  the  court  had  no  jurisdiction, 
held,  that  certiorari  to  review  the  order  estab- 
lishing the  highway  should  be  denied. — Johnsoa 
V.  West  (ArkJ  770. 

(Q  ALTERATION,  VACATION,  OK  ABAN- 
DONMENT. 

I  72.  Where  it  is  shown  that  the  damages 
have  been  paid  to  the  owners  of  land  over 
which  a  road,  as  changed,  is  located,  and  the 
new  road  is  opened  and  used  by  the  public, 
it  is  immaterial  that  the  orders  of  the  conn^ 
court  do  not  show  acceptance  of  the  road  am 
changed.— Pine  Mountain  R.  Co.  v.  Finley  (Ky.) 
413. 

{  78.  Recovery  of  damages  for  the  obstmc* 
tion  of  the  approach  to  a  highway  cannot  lie 
had,  where  the  highway  itself  was  discontin- 
ued before  the  obstruction  occurred. — Pine 
MounUin  R.  Co.  v.  Finley  (Ely.)  413. 

n.  HIOHWAT  DXSTBICTS  AND 
OFFIOEBJL 

I  90.  Qeneral  theory  as  to  formation  and 
extent  of  road  districts,  stated.— Road  Improve- 
ment Dist.  No.  1  V.  Olover  (Ark.)  544. 

i  90.  The  Legislature  may  authorize  organi- 
zation of  a  part  of  a  county  into  a  road  dis- 
trict for  repairing,  maintaining,  and  improving 
roads  already  in  existence;  but  such  distrieta 
cannot  be  formed  or  authorized  to  lay  out  and 
establish  new  roads  and  impose  on  the  county 
court  the  duty  to  maintain  them,  as  provided 
by  section  9,  Act  April  4,  1907  (Acta  1907,  p. 
348).— Road  Improvement  Dist  No.  1  j.  Glover 
(Ark.)  544. 

8  90.  As  Act  April  4,  1907  (Acts  1907,  p. 
3^),  providing  for  road  improvement  districts, 
does  not  provide  for  the  assessment  of  lands 
benefited,  or  how  it  is  to  be  made,  it  is  in- 
operative.- Road  Improvement  Dist.  No.  1  t. 
(flover  (Ark.)  644. 

V.  BEOmLATION  AND  V8E  FOB 

TRAVEIa. 

(A)  OBSTRUCTIONS  AND  ENCROACH- 
MENTS. 

{  164.  In  a  prosecution  for  willfully  obstruct- 
ing a  highway,  refusal  to  give  a  charge  present- 
ing the  defense  established  by  the  testimony  of 
accused  held  erroneous. — Craighead  r.  State 
(Tex.  Cr.  App.)  616. 

HOMESTEAD. 

See  Exemptions. 

X.  NATURE,  ACQUISITION,  AND 
EXTENT. 

(A)  NATURE,  CREATION.  AND  DURA'HON 
OF  ESTATE  OR  RIGHT  IN  GENERAL. 

II  1.  "Homestead"  defined.— White  t.  Spencer 
(Mo.)  20. 

(B)  PERSONS  ENTITLED. 

{  20.  Under  Ky.  St  1909,  H  1702,  1708 
(Russell's  St.  <§  4661,  4667),  the  homestead  of 
a  debtor  held  not  exempt  from  execution. — 
Jarboe  v.  Hayden  (Ky.)  961 ;  Burton's  Adm'r  v. 

Same,  Id. 
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(C>  ACQUISITION  AND  ESTABLISHMENT. 

§  32.  An  intent  to  occupy  premises  as  a 
liomestead  when  the  debtor  should  be  able  to 
build  a  house  thereon  held  insufficient  to  estab- 
lish a  homestead  exemption. — Flpwers  v.  United 
States  Fidelity  &  Guaranty  Co.  (Ark.)  547. 

(D)  PROPERTY    CONSTITUTING    HOME- 
STEAD. 

I  5S.  Homestead  defined.— Flowers  ▼.  United 
States  Fidelity  &  Guaranty  Co.  (Ark.)  647. 

(E)  LIABILITIES  ENFOBCEABLB 
AGAINST  HOMESTEAD. 

f  94.  Under  Ky.  St.  1909,  §{  1702,  1708 
(Russell's  St.  a  4661,  4667),  the  homestead  of 
a  debtor  held  not  exempt  from  execution. — Jar- 
boe  V.  Hayden  (Ky.)  961;  Burton's  Adm'r  v. 
Same,  Id. 

§  103.    Under  Rev.  St.  1899,  M  8616,  3617, 

.•rrsi  (Ann.  St.  1906,  pp.  2034.  2038,  2090),  a 
iudgment  held  a  lien  before  execution  on  land 
in  excess  of  that  which  the  debtor  was  entitled 
to  claim  as  a  homestead  exemption,  which  lien 
was  superior  to  a  conveyance  by  the  debtor  be- 

iore  levy.— White  v.  Spencer  (Mo.)  20. 
I  106.    A    homestead    is    not    exempt    fmm 

■lie  on  a  judgment  enforcing  a  special  manici- 

pd  assessment  for  street  improvements. — Robin- 

Bov  V.  Levy  (Mo.)  577. 

XT.  ABAHDONMEHT,   WAIVES,   OB 
FOBFEITtJBE. 

fl62.  The  intent  to  return,  which  will  pre- 
ven  a  removal  from  a  homestead  from  constitat- 
ingin  abandonment,  must  continue  during  the 
entie  absence.— Lynch  v.  McGovn  (Tex.  Civ. 
AP0  8S4. 

f  62.  To  constitute  an  abandonment  of  a 
homstead,  it  must  appear  that  there  was  a  re- 
movl  with  a  fixed  intention  never  to  return. 
— Anstrong  ▼.  Neville  (Tex.  Civ.  App.)  1010. 

I  32.  Conduct  of  a  person  held  not  to  show 
a  fi^d  intention  never  to  return  to  his  home- 
eteac— Armstrong  v.  Neville  (Tex.  Civ.  App.) 

i  S.  A  maker  of  a  note  secured  by  a  ven- 
dor's ien  may  in  a  suit  to  foreclose  the  lien 
waivi  his  homestead  rights. — Zeno  v.  Adoue 
(Tex.:iv.  App.)  1039. 

{  11.  The  abandonment  of  a  homestead 
shonlnot  be  found  to  exist  unless  it  is  clearly 
8howt>eyond  all  reasonable  ground  of  dispute. 
— Antrong  v.  Neville  (Tex.  Civ.  App.)  1010. 

V.>ROTEOTION  AUB  EITrOBOE- 
MENT  OF  RIGHTS. 

I  1{  Where,  after  judgment,  the  debtor 
convey!  land  in  excess  of  his  homestead  on 
which  le  judgment  was  a  lien,  the  debtor  and 
the  psha.ser  were  bound  by  the  selection  thus 
made,  that  a  purchaser  of  the  excess  at  an 
exec.t)  sale  under  such  judgment  was  en- 
titled recover  the  land  in  ejectment— White 
T.  Speip  (Mo.)  20. 

HOMtCIDL 

n.  M1TRIIER. 

I  9.  accused  went  to  the  place  where  his 
nephewid  others  were  quarreling,  and  delib- 
erately ovoked  the  difficulty  with  intent  to 
kill  dec«t,  it  would  be  murder. — Bice  v.  State 
(Tex.  C\pp.)  163. 

I  23.  nder  White's  Ann.  Pen.  Code,  art. 
TO^,  onrovoking  a  contest  with  the  apparent 
intent  (tilling  or  doing  serious  bodily  harm 
to  his  ftrsary  held  not  justified  in  the  kill- 
ing of  tadversary.  even  to  save  his  own  life. 
—Gray  ?hillip8  (Tex.  Civ.  App.)  870. 


m.  BCAiraiiAIIOHTER. 

i  49.  Shooting  by  decedent  towards  a  hons« 
in  which  accused's  wife  was,  was  not  an  insult 
to  her  as  affecting  the  question  whether  the 
homicide  was  manslaughter.— Buckner  v.  State 
(Tex.  Cr.  App.)  802. 

I  49.  Insults  to  accused's  wife  would  reduce 
the  killing  by  her  husband  of  the  person  giving 
sncb  insults  to  manslaughter. — Hobbs  v.  State 
(Tex.  Cr.  App.)  811. 

i  63.  If  accused  provoked  the  difBculty  with 
decedent  with  intent  to  commit  a  simple  bat- 
tery on  him,  the  killing  would  be  manslaughter. 
—Bice  V.  State  (Tex.  Cr.  App.)  163. 

V.  EXOTTBABIJ!   OB   JTJ8TiriABI.E 

HOmOIDE. 

f  101.  Insulting  conduct  towards  accused's 
wife  by  decedent  would  not  justify  killing  him. 
—Hobbs  V.  State  (Tex.  Cr.  App.)  811. 

§  110.  Certain  proof  held  to  show  an  actual 
attack  by  decedent  on  accused,  authorizing  the 
latter  to  defend  against  an  actual  attack. — Sim- 
mons V.  State  (Tex.  Cr.  App.)  141. 

i  115.  A  person  has  the  same  right  to  defend 
himself  from  serious  bodily  injury  as  he  would 
to  protect  hia  life.— McDowell  v.  State  (Tex. 
Cr.  App.)  831. 

i  116.  One  may  act  upon  threata  communi- 
cated, if  he  believes  they  were  made,  regard- 
less of  whether  they  have  been  in  fact  made.— 
Buckner  v.  State  (Tex.  Cr.  App.)  802. 

I  116,  The  punishment  of  a  person  charged 
with  homicide  must  be  predicated  upon  his  in- 
tent and  felonious  purpose  at  the  time  he  acted. 
—Vinson  v.  State  (Tex.  Cr.  App.)  846. 

I  120.  Harsh  treatment  and  apprehension  of 
injury  or  death  held  not  to  justify  assassina- 
tion.— Sergent   v.   Commonwealth   (Ky.)   362. 

VI.  INDIOTMENT    AND    INTOBMA^ 

TION. 

I  135.  Gist  of  the  offense  of  assanlt  with 
intent  to  murder,  under  Kirbv's  Dig.  I  1688, 
stated,  making  it  unnecessary  for  an  indictment 
to  allege  the  manner  of  using  a  knife  in  making 
an  assault.— State  v.  De  Long  (Ark.)  624. 

VH.  EVIDENCE. 

Opinion  evidence,  see  Criminal  Law,  !  494. 
Testimony  of  accomplices,  see  Criminal  Law,  i 
607. 

(A)  PRESUMPTIONS  AND  BURDEN  OF 
PROOF. 

f  143.  In  a  murder  prosecution  for  poisoning 
accused's  wife  by  giving  her  strychnia  in  tablets 
as  medicine,  the  state  must  prove  that  she  took 
the  poison  believing  it  to  be  a  salutanr  medicine, 
and  died  from  the  effects  of  it — Levering  y. 
Commonwealth  (Ky.)  253. 

I  147.  In  a  murder  prosecution  for  poisoning 
accused's  wife  by  giving  her  strychnia,  the  com- 
monwealth must  show  by  competent  evidence 
that  accused  willfully  and  maliciously  caused 
the  poison  to  be  administered  to  his  wife  in  the 
manner'  stated. — Levering  ▼.  Commonwealth 
(Ky.)  253. 

(B)  ADMISSIBILITY  IN  GENERAL. 

Declarations  of  decedent,  see  Criminal  Law,  I 

415. 
Hearsay  evidence,  see  Criminal  Law,  I  419. 
Res  gestse,  see  Criminal  Law,  {  366. 

S  163.  On  a  trial  for  mnrder,  it  is  not  com- 
petent to  prove  the  bad  reputation  of  decedent 
for  chastity.— Hall  v.  State  (Ark.)  753. 
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i  106.  BrldenM  ia  a  proMcotion  for  murder 
held  admissible  to  prove  motive. — Sergent  r. 
Commonwealth  (Ky.)  362. 

i  166.  In  a  prosecation  tor  aawult  with  in- 
tent to  murder,  certain  evidence  A  eld  admiasible 
to  show  accnsed's  Jealonsy  of  prosecuting  wit- 
ness as  the  motive  for  the  crime. — Reyes  v.  State 
(Tex.  Cr.  App.)  152. 

I  166.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  testimony  of  a  woman  tliat  ac- 
cosed  had  been  ^oing  with  her  for  two  or  three 
years  was  admissible,  where,  when  taken  in 
connection  with  other  evidence,  It  showed  such 
a  relationship  as  would  furnish  a  basis  for  the 
motive  for  the  assault — Reyes  v.  State  (Tex. 
Cr.  App.)  152. 

{  174.  In  a  prosecution  for  shooting  persons 
while  in  bed  with  intent  to  murder  them,  testi- 
mony as  to  a  piece  of  lead  found  on  the  bed 
clothes  the  next  morning  held  admissible. — Pem- 
berton  v.  State  (Tex.  Cr.  App.)  837. 

{  190.  On  a  trial  for  homicide,  evidence  of 
the  difficulty  between  accused  and  decedent 
occurring  about  an  hour  before  the  fatal  diffi- 
culty held  admissible.— McGowan  ▼.  Common- 
wealth (Ky.)  387. 

(C)  DYING  DECLARATIONS. 

i  216.  Declaration  of  decedent  made  some 
two  or  three  houra  after  he  was  fatally  stabbed 
held  inadmissible  as  a  dying  declaration,  in  the 
absence  of  testimony  making  it  competent  as 
a  dying  declaration.— McOowan  t.  Common- 
wealth (Ky.)  387. 

(E)  WEIGHT  AND  SUFFICIENCY. 

Effect  of  opinion  evidence,  see  Criminal  Law, 
1494. 

{  231.  Evidence  in  a  prosecution  for  mur- 
der held  to  show  malice,  necessary  to  authorize 
a  verdict  of  guilty.— Sergent  v.  Commonwealth 
(Ky.)  362. 

t  234.  In  a  mnrder  prosecution  for  poisoning 
accused's  wife,  evidence  held  to  show  that  ac- 
cused caused  his  wife  to  take  iwlson ;  she  believ- 
ing that  it  was  a  medicine. — Levering  v.  Ck>m- 
monwealth  (Ky.)  263. 

I  234.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  evidence  held  to  show  that  the 
assaulted  person  was  shot  by  accused.- Reyes 
V.  State  (Tex.  Cr.  App.)  152. 

§  2SO.  Evidence  held  to  sustain  a  conviction 
of  murder.— Buckner  v.  State  (Tex.  Cr.  App.) 
802. 

S  257.  Evidence  held  sufficient  to  sustain  a 
conviction  of  assault  to  murder. — Pemberton  t. 
State  (Tex.  Cr.  App.)  837. 

VIII.   TRIAIh 

(B)  QUESTIONS  FOR  JURY. 

Direction  of  verdict,  see  Criminal  Law,  |  753. 

{  268.  In  a  prosecution  for  murder  by  poison, 
whether  decedent's  death  was  caused  by  strych- 
nia poisoning  held  for  the  jury. — Levering  y. 
Commonwealth  (Ky.)  253. 

(Q  INSTRUCTIONS. 
Assumptions  by  Judge  as  to  facts,  see  Criminal 

Law,  i  761. 
On  weight  of  evidence,  see  Criminal  Law,  {  763. 

{  286.  Under  Pen.  Code  1895,  art.  717,  the 
jury  in  a  prosecution  for  homicide  should  have 
been  charged  as  to  the  weapon  used  and  on  the 
issue  of  aggravated  assault. — McDowell  v.  State 
(Tex.  Cr.  App.)  831. 

{  297.  In  a  homicide  prosecution,  where  ac- 
cused claimed  that  the  killing  was  provoked  by 
insults  to  his  wife  and  was  in  self-defense,  an 


instmction  held  to  properly  present  tfa«  iaBaea.— 
Hobbs  V.  State  (Tex.  Cr.  App.)  811. 

I  3(X).  An  instruction  on  self-defenae  held 
erroneous  for  falling  to  define  how  accused 
brought  on  the  difficulty. — ^Mc(}owan  r.  Com- 
monwealth (Ky.)  387. 

§  300.  On  a  trial  for  homicide,  an  instractioa 
held  to  sufficiently  present  the  issue  of  self-de- 
fense.—Simmons  V.  State  (Tex.  Cr.  App.)  141. 

I  300.  The  law  of  threats  is  a  substantive  de- 
fense that  should  be  presented  in  the  cliarge  ia 
a  homidde  case  wherever  threats  are  shown  re- 
gardless of  whether  they  were  made  or  com- 
municated.—'Buckner  V.  State  (Tex.  Cr.  App.j 
802. 

f  300.  Instructions  in  a  murder  trial  on  the 
law  of  threats  held  erroneous. — Bu<^ner  v.  State 
(Tex.  Cr.  App.)  802. 

g  300.    Under   evidence    in    prosecution    for 
homicide,  held,  that  an  instruction  aa  to  self-de-    , 
fense   generally   should   have   been  given. — ^Mc- 
Dowell V.  State  (Tex.  Cr.  App.)  831. 

i  300.  In  a  prosecution  for  manslaughter,  a 
charge  on  self-defense  held  erroneous  as  not  re- 
quiring the  jury  to  pass  upon  the  matter  fron 
accused's  standpoint.— Vinson  v.  State  (Tex.  C; 
App.)  846. 

{  300.  In  a  prooecntion  for  manslaughter,  a 
charge  on  self-defense  held  erroneous. — Vinsonv. 
State  (Tex.  Cr.  App.)  846. 

{  302.  In  a  murder  case,  held  error  to  refise 
to  charge  the  Statute  (Pen.  Code  1895,  art.  67), 
authoricing  a  defense  of  one's  home. — ^Frenc'  v. 
State  (Tex.  Or.  App.)  848. 

I  307.  In  a  prosecution  for  manslaugler, 
held  error  not  to  charge  on  aggravated  asault 
and  battery,  in  view  of  Pen.  Code  1895,  rts. 
717,  719.— Vinson  v.  SUte  (Tex.  Cr.  App.)  J48. 

g  308.  Instruction  that,  while  accused  euld 
go  to  the  place  where  others  were  auarding 
with  his  nephew  in  order  to  stop  the  trable, 
he  could  not  go  there  for  the  purpose  of  raing 
a  row,  or  avenging  any  supposed  wrong  doe  to 
his  nephew,  held  proper.— Bice  ▼.  State  Tex. 
Cr.  App.)  163. 

I  308.  An  instruction  as  to  murder  i  the 
second  degree  should  charge  that  the  lling 
must  be  unlawful,  and  that  it  must  be  dc«  on 
malice  aforethought.— McDowell  v.  State  iTTex. 
Cr.  App.)  831. 

S  308.  Evidence  held  to  authorize  the  sbmis- 
sion  of  murder  in  the  second  degree. — "Bth  ▼. 
State  (Tex.  Cr.  App.)  858. 

i  309.  An  instruction  that.  If  accused  vrsu- 
ed  decedent  only  with  intent  to  batter  bn,  he 
would  be  guilty  of  manslaughter,  held  >t  ob- 
jectionable on  the  ground  that,  if  accusi  pur- 
sued decedent  with  a  less  intent  than  i  take 
his  life,  he  would  be  guilty  of  no  mo;  than 
manslaughter.— Bice  v.  State  (Tex.  CrApp.) 
163. 

X.  APPEAI.  AND  ERROR. 

I  338.  In  prosecution  for  homicide  iDvoked 
by  alleged  insults  to  accused's  wife  by  jiedent, 
which  she  communicated  to  accused,  anyrror  in 
permitting  the  state  to  cross-examine  a  to  the 
actual  facts  as  to  the  insults  held  notirejudi- 
dal.— Hobbs  v.  State  (Tex.  Cr.  App.)  81. 

S  340.  One  convicted  of  murder  in  le  first 
degree  cannot  complain  of  the  error  of  G  court 
In  submitting  the  issue  of  manslaughte— Tubb 
V.  State  (Tex.  Cr.  App.)  858. 

{  348.  Under  the  circumstances,  charge 
that  the  killing  must  have  been  done  in  sudden 
transport  of  passion,  in  order  to  redte  it  to 
manslaughter,  held  not  prejudicial,  usr  Code 
Cr.  Proc.  1895,  art  123.— Bice  v.  S»e  (Tex. 
Cr.  App.)  163. 
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HOUSEBREAKING. 

8m  Boif laiy. 

HUSBAND  AND  WIFL 

See  DlTorce;   Dower. 

Acknowlederment  by  married  woman,  we  Ac- 
knowledgment, I  is. 

Glaim  by  husband  under  deed  to  wife  as  color 
of  title,  see  Adverse  Possession,  {  70. 

'Competency  as  witnesses,  see  Witnesses,  {|  62, 

Ejection  by  hasbend  between  testamentary  pro- 
visions and  other  rights,  see  Wills,  §  800. 

Insulting  conduct  towards  wife  of  accused  as 
justification  for  homicide,  see  Homicide,  §  101. 

RifChts  of  survivor,  see  Descent  and  Distribu- 
tion, I  65. 

Transactions  between  in  frand  of  creditors,  aee 
Fraudulent  Conveyances,  {  104. 

X.  MUTVAI.  RIGHTS,  DUTIES,  AlTD 
XJABIUTTES. 

I  25.  Evidence  held  to  show  that  a  husband 
was  authorized  to  place  his  wife's  property  with 
one  diarged  with  his  embezzlement. — Henderson 
V.  State  (Tex.  Or.  App.)  825. 

'  i  25.  Tbongh  a  husband  may  be  appointed 
by  his  wife  as  her  agent,  the  relation  must  be 
proved,  not  being  presumed.— Henderson  v.  State 
(Tex.  Cr.  App.)  825. 

in.  CONVETAHOES,  OONTBAOTS.  AHD 

OTHER  TRANSACTIONS  BETWEEN 

HVSBAND  AND  WIFE. 

Gift  or  trust,  presumptions,  see  Trust,  U  41,  86. 

S  48.  A  wife's  conveyance  directly  to  her  hus- 
band held  valid.— Glascock  t.  Glascock  (Mo.) 
67. 

VIX.  COMinTNXTT  PROFEBTT. 

I  255.  Land  purchased  by  a  married  woman 
Md  her  separate  property  so  far  as  the  land 
^  was  paid  for  out  of  her  separate  funds,  and  com- 
munity property  so  far  as  it  was  paid  for  by 
funds  borrowed  by  her  on  a  note  by  herself  and 
husband.— Barr  v.  Simpson  (Tex.  Civ.  App.) 
1041. 

_  §  257.  The  increase  of  cattle  given  to  a  mar- 
ried woman  is  community  property. — Barr  v. 
Simpson  (Tex.  Civ.  App.)  1041. 

i  259.  Money  earned  by  a  married  woman  by 
teaching  school  is  community  property  in  the 
absence  of  an  agreement  between  herself  and 
husband  that  it  shall  tie  her  separate  estate.— 
Barr  v.   Simpson  (Tex.  Civ.  App.)  1041. 

{  267.  I.and  conveyed  by  a  married  woman 
•nd  her  husband  held  not  subject  to  a  levy  un- 
der execution  issued  under  a  judgment  against 
the  husband.— Barr  v.  Simpson  (Tex.  Civ.  App.) 
1041. 

HYPOTHETICAL  QUESTIONS. 

In  probate  proceedings,  see  Wills,  {  S24. 

ICE. 

Liability  of  city  for  injuries  caused  by  ice  on 
ddewalk,  see  Municipal  Corporations,  f  771. 

IDEM  SONANS. 

Names  idem  sonans,  see  Names,  J  16. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  i  140. 


IMPEACHMENT. 

Of  witness,  see  Witnesses,  ||  330-392. 

IMPLIED  CONTRACTS. 

Se«  Account  Stated;    Money  Lent. 

IMPRISONMENT. 

See  False  Imprisonment. 

Habeas  corpus,  see  Habeas  (Torpna. 

IMPROVEMENTS. 

Public  improvements,  see  Municipal  Corpora- 
tions, S§  307-S82. 

I  4.  Rule  respecting  estoppel  to  dispute  an 
ousted  occupant's  claim  for  betterments,  stated. 
—Richmond  v.  Ashcraft  (Mo.  App.)  689. 

I  4.  Rule  as  to  how  one's  good  faith  in  mak- 
ing improvements  on  land  may  be  impeached, 
stated.— Richmond  v.  Ashcraft  (Mo.  App.)  689. 

8  4.  Notice  of  a  title  adverseljr  held  is  incom- 
patible with  the  good  faith  required  of  an  occu- 
pant to  sustain  his  claim  for  improvements,  re- 
gardless of  his  opinion  concerning  the  validity 
of  such  title.— Richmond  v.  Ashcraft  (Mo.  Apn.) 
689. 

{  4.  Rev.  St.  1899,  {  3080  (Ann.  St.  1906,  p. 
1768)  authorizing  the  giving  of  notice  to  defeat 
a  claim  by  an  occupant  for  betterments,  held 
not  to  make  a  certain  exception. — Richmond  v. 
Ashcraft  (Mo.  App.)  689. 

i  4.  An  instruction,  under  a  claim  by'  an 
ousted  occupant  of  land  for  betterments,  held 
erroneous  for  ignoring  the  effect  of  notice  of  de- 
fendant's title. — Richmond  v.  Ashcraft  (Mo. 
App.)  689. 

{  4.  An  occupant's  claim  for  betterments  is 
not  defeated  merely  because  his  title  proves  to 
be  bad.— Richmond  v.  Ashcraft  (Mo.  App.)  689. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCREASE. 

Of  cattle  given  to  married  woman  as  communi- 
ty property,  see  Husband  and  Wife,  f  257. 

INDEMNITY. 

See  Guaranty;    Principal  and  Surety. 

i  15.  A  petition,  in  an  action  by  the  trans- 
feree of  a  note,  held  insufficient  to  justify  the 
making  of  the  payee  a  party  defendant. — Young 
V.  State  Bank  of  Marshall  (Tex.  Civ.  App.)  476. 

8  15.  In  an  action  by  one  tenant  against  an- 
other, where  defendant  brought  in  the  owners, 
his  allegations  as  to  their  duty  held  not  to  en- 
title him  to  judgment  over  against  the  owners. 
— Burkett  &  Barnes  ▼.  Dillon  (Tex.  Civ.  App.) 
917. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  SJ  315-323. 

Liabilities  for  injuries  from  blasting  on  adjoin- 
ing land,  see  Adjoining  Landowners,  J  7. 

Liability  of  master  for  injuries  to  employe  as 
dependent  on  relation  of  parties,  see  Master 
and  Servant,  8  88. 

INDICTMENT  AND  INFORMATION. 

For  particular  oifcntei. 

See  Assault  and  Batterv,  §§  74,  75,  86;  Bur- 
glary, §  21 ;  Forgery,  |  34 ;  Homicide,  8  135 ; 
Tjibel  and  Slander,  §  152 ;  Malicious  Mischief, 
8  4:    Perjury,  §§  25,  26;    Rape,  (8  22-27. 

Maintaining  nuisance,  see  Nuisance,  8  91. 
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H.  FIMSIKO  AND  FIXING  OF  INDIOT'    plicity,  if  any,  waa  cured  by  the  reidict— State 
XCXNT  OR  PRESENTMENT.  v.  Nieuhaos  (Mo.)  73. 


I  14.  After  loss  of  the  original  indictment, 
accused  may  be  required  to  plead  to  a  substitute, 
and  go  to  trial  on  such  substitute. — McDowell 
y.  State  (Tex.  Cr.  App.)  831. 

m.  FORMAI.   REQITISITES   OF  IN- 
DICTMENT. 

i  33.  Since  the  Code  does  not  require  the 
commonwealth's  attorney  to  sign  an  indictment, 
the  signing  or  printing  by  mistake  of  the  name 
of  a  person  to  it  as  commonwealth's  attorney 
who  is  not  such  officer  does  not  invalidate  it. — 
Brown  t.  Commonwealth  (Ky.)  281. 

V.   REQinSITES  AND  8ITFFICIEN0T 
OF  ACCUSATION. 

I  61.  An  indictment  under  St.  1909,  {  1176 
(Russell's  St.  S  3709),  for  false  swearing  in  re- 
porting the  condition  of  a  bank  as  required  by 
section  593  (Russell's  St.  {  2182)  is  not  de- 
fective because  it  fails  to  allege  tiiat  the  law 
requires  the  report  to  be  sworn  to  as  the 
court  takes  judicial  notice  thereol— Anderson  ▼. 
Commonwealth   (Ky.)  364. 

f  114.  An  information  held  to  charge  former 
convictions  of  accused,  within  Pen.  Code  1895, 
art.  1014,  authorizing  increased  punishment  on 
a  second  and  third  conviction  for  the  same  of- 
fense.—Muckenfuss  v.  State  (Tex.  Cr.  App.)  863. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  C01TNTS.  D1TPLI0ITT, 

AND  EMOTION. 

f  125.  An  indictment  under  Rev.  St.  1899,  i 
1849  (Ann.  St.  1906,  p.  1279),  held  not  duplici- 
tous  as  charging  two  assaults.— State  T.  Nieu- 
haus  (Mo.)  73. 

I  125.  An  indictment  under  Rev.  St  1890,  8 
1849  (Ann.  St.  1906,  p.  1279),  held  not  duplici- 
tous  because  charging  the  offense  to  be  commit- 
ted in  two  different  ways. — State  ▼.  Niehaus 
(Mo.)  73. 

S  125.  An  Indictment  for  robbery  held  to 
charge  two  distinct  offenses. — Harris  v.  State 
(Tex.  Cr.  App.)  839. 

{  129.  A  count  for  drunkenness  and  one  for 
disturbing  the  peace  may  t>e  joined  in  the  same 
indictment.— Jarrett  v.  State  (Tex.  Or.  App.) 
833. 

I  132.  The  prosecution  will  not  be  required 
to  elect  between  offenses  charged  in  an  indict- 
ment alleging  that  defendant  did  "carnally  know 
and  abuse"  prosecutrix.— Curtis  v.  State  (Ark.) 
621. 

S  132.  The  prosecution  need  not  elect  between 
counts  charging  separate  misdemeanors. — Jar- 
rett V.  State  (Tex.  Cr.  App.)  833. 

I  132.  Though  an  indictment  does  not  show 
on  its  face  that  it  embraces  distinct  offenses, 
where  the  evidence  discloses  that  fact,  the  pros- 
ecution should  be  required  to  elect  on  which  of- 
fense it  will  rely.— Harris  v.  State  (Tex.  Cr. 
App.)  839. 

IX.  ISSUES.  PROOF,  AND  VARIANCE. 

{  176.  One  charged  with  violation  of  law  on 
a-certain  day  may  be  convicted  on  proof  that  he 
committed  the  act  on  any  day  within  the  period 
of  limitation  prescribed  for  prosecution. — State 
V.  Missouri  Pac.  Ry.  Co.  (Mo.)  1173. 

XI.  WAIVER  OF  DEFECTS   AND   OB- 
JECTIONS, AND  AIDER  BT 
VERDICT. 

I  202.  Where  accused  did  not  demur  to  the 
indictment  as  duplicitous,  and  did  not  move  to 
quash  it  or  ask  that  the  state  be  required  to 
elect  upon  which  offense  alleged  therein,  if 
more   than   one,   it  would   proceed  to  trial,  du- 


INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 
and  Notes,  {}  182,  296-370. 

INFANTS. 

See  Guardian  and  Ward;   Parent  and  Child. 

Change  of  domicile  of  infant  under  -guardian- 
ship, see  Domicile,  |  5. 

Contributory  negligence  on  part  of  children,  see 
Negligence,  f  85. 

Custody  and  support  on  divorce  of  parents,  see 
Divorce,  S  208. 

Habeas  corpus  to  determine  custody  of,  see  Ha- 
beas Corpus,  I  90. 

m.  PROPERTY  AND  OONVETANOE8. 

I  39.  An  order  for  the  sale  of  infanta'  real 
estate  without  the  execution  of  a  bond  to  the 
infants,  as  required  by  Civ.  Code  Prac.  !  493, 
was  void.— Baldridge  v.  Baldridge  (Ky.)  253. 

8  39.    A  judgment  confirming  a  sale  of   in- 
fants' real  estate  on  the  same  day  the  applica- 
tion therefor  was  made,  and  before  service  on 
the  infants,  held  premature,  and  without  juris- ' 
diction.— Baldridge  v.  Baldridge  (Ky.)  253. 

I  39.  An  application  for  the  sale  of  infants' 
real  estate  held  not  to  stand  for  trial  at  the  term 
at  which  the  application  was  filed. — Baldridge 
T.  Baldridge  (Ky.)  253. 

I  41.  An  assignee  of  a  Judgment  against  an 
initmt  for  taxes  l>efore  sale  thereunder  to  him- 
self held  not  a  bona  fide  purchaser,  but  entitled 
to  a  lien  on  the  land  for  the  amount  of  money 
paid  to  satisfy  the  Judgment,  with  interest 
thereon.— Turner  v.  City  of  Middlesboro  (Ky.) 
422. 

{  41.  The  general  rule  that,  when  a  Judg- 
ment is  reversed,  it  does  not  affect  the  title 
or  possession  of  a  purchaser  at  a  sale  thereun- 
der before  reversal,  though  he  may  be  the 
plaintiff  or  a  party  to  the  action,  held  not  to 
apply  to  the  sale  of  an  infants'  land  to  one 
not  a  Ix>na  fide  purchaser.— Turner  t.  City  of 
Middlesboro  (Ky.r422. 

Vn.  ACTIONS. 

t  111.  Kirby's  Dig.  |  6248,  held  to  apply  to 
a  decree  canceling  a  deed  to  an  infant,  who  may, 
after  attaining  full  age,  show  cause  against  it- 
Martin  V.  Gwynn  (Ark.)  754. 

i  111.  Under  Kirby's  Di^.  §§  4431,  4433, 
4^4  and  6248,  an  infant  seeking  to  vacate  a  de- 
cree canceling  a  deed  must  show  facts  establish- 
ing the  validity  of  the  deed. — Martin  v.  Gwynn 
(Ark.)  754. 

§  116.  An  infant  held  to  have  taken  season- 
able appeal  from  a  Judgment  under  Civ.  Code 
Prac.  i  391.— Turner  v.  City  of  Middlesboro 
(Ky.)  422. 

INFERIOR  COURTS. 

See  Courts,  1 170. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

Relief  againtt  particular  acti  or  proeeeiingt. 
Collection  of  municipal  assessments,  see  Mtfnic- 
ipal  Corporations,  i  538. 
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Collection  of  tax,  see  Taxation,  SS  608-611. 
Isanance  of  municipal  bonds,  see  Municipal  Cor- 
porations, I  918. 
Obstruction  of  easement,  see  Easements,  §  61. 

n.   S1TBJEGTS   OF  PROTECTION  AITO 
BEI.IEF. 

(A)  ACTIONS  AND  OTHER  LEOAIj  PRO- 

CEEDINGS. 

i  26.  A  defendant  in  numerous  actions  at 
law  to  enforce  a  primary  liability  created  by 
statute  wbo  asserts  no  defense  cannot  sue  to 
enjoin  tbe  actions  to  prevent  a  multiplicity  of 
suits.— Jones  t.  Harris  (Arli.)  1077. 

(B)  PROPERTY.  CONVEYANCES,  AND  IN- 

CUMBItANCES. 
I  48.    Injunction    held   a   proper   remedy   in 
case    of    repeated    and    contmuous    trespass. — 
Hobart-Lee  Tie  Co.  t.  Stone  (Mo.  App.)  604. 

IV.  PREI.IMINART  AND  INTERI.O01T. 
TORT  INJUNCTIONS. 

(A)  GROUNDS  AND  PROCEEDINGS  TO 

PROCURE. 

i  148.  The  bond  required  upon  issoance  of 
a  temporary  injunction  by  Rev.  St.  1899,  ( 
8U37  (Ann.  St.  1906,  p.  20S0),  held  to  cover  a 
so-called  "temporaty  restraining  order"  having 
the  effect  of  a  temporary  injunction. — Akin  V. 
Rice  (Mo.  App.)  655. 

(B)  CONTINUING,  MODIFYING,  VACAT- 

ING,  OR  DISSOLVING. 

I  167.  A  motion  to  dissolve  a  temporary  in- 
janction,  made  after  both  sides  had  announced 
ready  and  the  jurymen  were  talcing  their  seats, 
was  properly  refused. — Briggs  t.  New  South 
Xiumber  Co.  (Tex.  Civ.  App.)  885. 

I  186.  Damages  upon  dissolution  of  injunc- 
tion held  allowable,  though  accurate  separation 
of  services  rendered  in  securing  dissolution 
from  those  rendered  on  examination  of  the 
case  on  the  merits  be  not  i>ossible.— Akin  v. 
Rice  (Mo.  App.)  655. 

IN  PAIS. 

Estoppel,  see  Estoppel,  i{  91-101. 

IN  PERSONAM. 

Election  contest,  we  Electiona,  i  268. 

IN  REM. 

Election  contest,  see  Elections,  |  268. 

INSANE  PERSONS. 

Bnrdes  of  proof  on  defense  of  insanity,  aee 
Criminal  Law,  {  831. 

n.  INQUISITIONS. 

Affidavit  of  physician  accompanying  order  of 
commitment  to  insane  asylum  as  evidence  to 
contradict  physician,  see  Witnesses,  |  392. 

III.   OUAKDIANSHIP. 

(  36.  The  record  of  the  county  court  rendcr- 
in|;  judgment  appointing  a  committee  for  a  lun- 
atic must  show  the  jurisdictional  facts,  or  the 
judgment  will  be  open  to  collateral  attack.— 
Crown  Real  Estate  Co.  T.  Rogers'  Committee 
(Ky.)  275. 

i  36.  As  against  a  collateral  attack  on  a 
judgment  of  the  circuit  court  appointing  a  com- 
mittee for  a  lunatic,  the  court  held  authorized  to 
presume  that  St.  1909.  §  2157  (Russeirs  St.  i 
4248)   relating  to  inquests,  was  complied  with. 


rendering  the  judgment  valid.— Crown  Real  Es- 
tate 0>.  T.  Rogers'  Committee  (Ify.)  275. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Oeditora;  Bank- 
ruptcy. 
Of  corporation,  aee  Corporations,  SI  553-56S. 

INSTRUCTIONS. 

In  civil  actions,  see  Trial,  SI  191-296. 
In  criminal  prosecutions,  see  Criminal  Law,  S| 
770-822;    Homicide,  IS  286-309. 

INSULTING  CONDUCT. 

Towards  wife  of  accused  as  justification  for 
homicide,  see  Homicide,  S  101. 

INSURANCE. 

Judicial  notice  of  mutual  insurance  associations, 
see  Evidence,  S  22. 

I.  OONTROIi  AND  REOUULTION  IN 
OENERAIi. 

Authority  of  insurance  commissioner  to  compel 
attendance  of  witnesses  in  investigation  of  th« 
origin  of  fire,  see  Fires,  S8  2,  9. 

Delegation  of  legislative  power  to  executive  of- 
ficers, see  Constitutional  Law,  S  62. 

Invalidity  of  act  authorizing  imposition  of  li- 
cense tax  on  foreign  insurance  companies 
greater  than  those  imposed  upon  domestic 
companies,  see  Licenses,  |  7. 

Uniformity  of  operation  of  act  authorising  im- 
position of  license  tax  on  foreign  insurance 
companies,  see  Statutes,  |  74. 

H.   INSURANCE  OOMPANIEfl. 

(B)  MUTUAL  COMPANIES. 

I  60.  Sand.  &  H.  Dig.  IS  4124,  4183,  con- 
strued, and  section  4183  held  not  to  require  the 
sureties  of  a  mutnal  insurance  company  to  pay 
the  losses  absolutely,  but  that  their  obligation 
ceases  when  the  assessments  are  collected  and 
paid  over  promptly  by  the  company. — Ingle  v. 
Batesville  Grocery  Co.  (Ark.)  241. 

S  60.  The  liability  of  the  sureties  on  the  bond 
of  a  mutual  insurance  company,  conditioned  for 
the  payment  over  of  assessments  to  beneficiaries, 
is  fixed  by  the  bond  itself,  and  not  by  the  policy. 
— Ingel  y.  Batesville  Grocery  Co.  (Ark.)  241. 

i  60.  In  an  action  on  the  bond  of  a  mutual 
insurance  company,  conditioned  for  prompt  pay- 
ment over  of  assessments,  the  sureties  may  show 
that  the  assessments  were  promptly  paid,  not- 
withstanding a  judgment  against  the  company, — 
Ingle  V.  Batesville  Grocery  Oo.  (Ark.)  241. 

S  60.  A  judgment  against  an  insurance  com- 
pany is  evidence;  in  an  action  against  sureties 
on  a  bond  executed  for  the  benefit  of  policy  hold- 
ers, unless  the  judgment  against  the  company  is 
based  on  a  ground  of  liability  not  cpvered  by 
the  bond,  and  a  judgment  against  tbe  company 
held  inadmissible,  where  the  breach  of  the  con- 
dition of  the  bond  was  not  an  issue  in  the  ac- 
tion against  the  company. — Ingle  t.  BateaviUe 
Grocery  Co.  (Ark.)  241. 

V.  THE  CONTRACT  IN  aENERAIb 

(A)  NATURE.  REQUISITES.  AND 
VALIDITY. 

I  133.  Failure  of  an  employ^  to  sign  a  fideli- 
ty bond  as  obligor  did  not  render  the  bond  un- 
enforceable as  between  the  obligee  and  the 
surety.- Title  Guaranty  &  Surety  Co.  v.  Bank 
of  Fulton  (Ark.)  537. 

S  136.  Insured  cannot  repudiate  a  contract 
of  insurance  without  returning  the  policy. — 
American  Ins.  Co.  v.  Dillahunty  (Ark.)  245. 
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{  136.  Facta  held  to  ihow  a  sufficient  de- 
livery of  an  indemnity  bond  to  render  it  en- 
forceable.—Title  Guaranty  &  Suj»ty  Co.  v. 
Bank  of  Fulton  (Ark.)  537. 

(B)  CONSTRUCTION  AND   OPERATION. 

I  146.  Tbe  liability  of  a  mutual  insurance 
company  is  fixed  by  the  terms  of  the  policy, 
without  regard  to  the  character  of  the  company.— 
Ingle  T.  Batesville  Grocery  Co.  (Ark.)  241. 

I  146.  A  fidelity  bond  issued  by  a  paid  surety 
Is  in  the  nature  of  an  insurance  policy,  and 
must  be  strictly  construed  against  the  surety. 
—Title  Guaranty  &  Surety  Co.  v.  Bank  of 
Fulton  (Ark.)  537. 

I  163.  An  insurance  i^olicy  held  to  be  valid 
to  the  amount  set  forth  in  the  policy,  although 
it  failed  to  enumerate  all  of  the  items  corered 
by  tbe  policy. — American  Ins.  Co.  v.  Dillabun- 
ty  (Ark.)  245. 

§  177.  A  surety  company  held  not  liable  for 
a  loss  exceeding  the  sum  specified  in  a  fidelity 
bond  which  was  renewed  from  time  to  time. 
—Fidelity  &  Deposit  Co.  of  Maryland  ▼.  Cham- 
pion Ice  Mfg.  &  Cold  Storage  Co.  (Ey.)  393. 

ZX.  AVOIDAITCEOFFOUOTFORMIS- 
BEPBESEIfTATION,  FBAUD,  OR 
BREACH  OF  WABRANXT  OR 
CONDITION. 

(A)  GROUNDS  IN  GENERAL^ 
f  264.  Where  a  fidelity  bond  did  not  make 
the  employer's  representations  warranties,  they 
would  be  regarded  as  representations,  the  falsi- 
ty ot  which  would  not  avoid  tbe  bond  in  the 
absence  of  bad  faith. — Title  Guaranty  &  Surety 
Co.  V.  Bank  of  Fulton  (Ark.)  537. 

XVm.  ACTIONS  ON  POLICIES. 

Aider  of  defects  in  pleading  by  verdict  in  action 

on  policy,  see  Pleading,  {  433. 
Hearsay  evidence  in  action  on  policy,  see  £}vi- 

dence,  ^  320. 

I  618.  Under  Rev.  St  1899,  |  8092  (Ann. 
St.  1906,  p.  3813),  an  action  on  a  town  mutu- 
al policy  held  properly  brought  in  the  county 
where  the  property  insured  and  destroyed  was 
located. — Wicecarver  v.  Mercantile  Town  Mut. 
Ins.  Co.  (Mo.  App.)  698. 

f  626.  Under  Rev.  St  1899,  I  8092  (Ann. 
St  1906,  p.  3843),  a  return  of  service  of  pro- 
cess on  a  town  mutual  insurance  company  held 
insufficient  to  confer  jurisdiction  over  the  com- 
pany.— Wicecarver  v.  Mercantile  Town  Mut 
Ins.  Co.  (Mo.  App.)  698. 

i  634.  A  plaintiff  suing  on  a  mutual  fire 
policy  held  required  to  state  in  the  petition 
lacts  showing  an  ascertainment  of  the  loss  60 
days  prior  to  the  institution  ot  the  suit. — Wice- 
carver V.  Mercantile  Town  Mut  Ins,  Co.  (Mo. 
App.)  698. 

{  645.  A  petition  in  an  action  on  a  fire  i>ol- 
icy  held  sufficient  to  permit  evidence  of  any 
and  all  forms  of  waiver  by  insurer.— Wice- 
carver V.  Mercantile  Town  Mut.  Ins.  Co.  (Mo. 
App.)  698. 

§  046.  In  an  action  for  life  insurance,  de- 
fended on  the  ground  of  suicide,  where  plaintiff 
proved  that  insured  died,  he  established  a 
prima  facie  case,  and  the  burden  was  on  the 
defendant  to  prove  its  defense.— Grand  Frater- 
nity V.  Melton  (Tex.)  788. 

f  6H5.  The  surety  of  a  bank  cashier  held  not 
chargeable  for  alleged  losses  of  currency  proved 
only  by  letters  of  banks  alleged  to  have  shipped 
the  currency  and  not  otherwise  shown  to  have 
been  received  by  the  obligee  bank  or  the  cashier. 
—Title  Guaranty  &  Surety  Co.  v.  Bank  of  Ful- 
ton lArk.)  537. 


{  66S.  Evidence  k«M  not  only  to  raise  an 
issue  for  the  jury  as  to  the  intention  of  insur- 
ed in  shooting  himself,  but  to  establish  to  a 
moral  certainty  that  he  shot  himself  with  in- 
tent to  commit  suicide. — Grand  Fraternity  r. 
Melton  (Tex.)  788. 

f  668.  Tbe  court  held  not  authorized  to  de- 
clare as  a  matter  of  law  that  proof  of  loss  in 
a  fire  policy  issued  by  a  town  mutual  company 
was  not  furnished  within  a  reasonable  time, 
especially  in  view  of  Rev.  St.  1899,  f  7979 
(Ann.  St  1906,  p.  3793),  though  such  provision 
is  not  applicable  to  town  mutual  insurance 
companies  by  virtue  of  section  6084  (page 
3840).— Wicecarver  ▼.  Mercantile  Town  Mat 
Ins.  Co.  (Mo.  App.)  698. 

XX.  MUTTJAI.   BENEFIT   INSURANCE. 

(A)  CORPORATIONS  AND  ASSOCIA- 

TIONS. 

Judicial  notice  ot  mutual  insurance  association^ 
Bee  Evidence,  |  22. 

(B)  THE  CONTRACT  IN  OENERAIj. 

f  719.  A  subsequent  amendment  of  a  by-law 
held  not  to  affect  the  amount  otherwise  payable 
on  a  benefit  certificate  in  case  of  suicide. — Smail 
V.  Court  of  Honor  (Mo.  App.)  116. 

I  726.  Death  benefit  certificates  are  contracti 
of  insurance,  subject  to  the  rules  of  constme- 
tion  and  interpretation  applicable  to  such  con- 
tracts.—Small  T.  Court  of  Honor  (Mo.  App.) 
116. 

(E)  BENEFICIARIES  AND  BENEFITS. 

i  766.  During  the  life  of  an  insured  member 
his  beneficiary  has  no  vested  right  in  the  in- 
surance, but  he  has  a  property  right  conferred 
by  his  certificate  which  cannot  be  destroyed  or 
abridged  without  his  consent  clearly  and  un- 
equivocally expressed.— Small  y.  Court  of  Honor 
(Mo.  App.)  116. 

§  793.  The  mother  of  insured  held  not  within 
the  meaning  of  a  policy  payable  to  his  "legal 
dependent." — ^Vaughn  v.  National  Council,  Jun- 
ior Order  United  American  Mechanics  (Mo. 
App.)  115. 

INTEREST. 

Effect  as  to  credibility  of  witness,  see  Witness- 
es, §  363. 

X.  RIGHTS  AND  LIABILITIES  IK 
GENERAL. 

I  12.  Where  money  was  given  defendant  for 
investment  and  he  deposits  it  with  his  own 
money  and  checks  against  it  as  his  own  money 
he  is  liable  for  interest  thereon.— PoUis  t.  Som- 
erville  (Mo.)  736. 

m.  TIME  AND  OOBCPUTATION. 

Necessity  of  demand  in  order  to  start  rnnninc 

of  interest  on  legacy,  see  Wills,  |  734. 
On  accounting  by  trustee,  see  Trusts,  f  219. 

{  56.  Rule  for  calculating  interest  on  par- 
tial payments  stated.— PuUis  v.  Somerviile  (Mo.) 
736. 

{  58.  Interest  in  case  of  a  mutual  running 
account  may  be  given  on  both  sides  until  a 
balance  is  struck  and  after  that  on  the  bal- 
ance.— Pullls  v.  Somerviile  (Mo.)  736. 

f  60.  Computing  interest  with  annual  resta 
constitutes  compound  interest. — Fullis  v.  Som- 
erviile (Mo.)  736. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  <§  148-186. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  E>rror,  S  78. 
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INTERNATIONAL  LAW. 

See  Aliens. 

INTERPRETATION. 

Of  contract*,  in«trument»  or  judicial  act*  and 

proceeding*. 
Bee  Contracts,  H  147-196;    StattiteB,  {|  179- 

208;   WHlB,  IS  44»-fl9». 
Contract  of  sale,  aee  Sales,  Si  62,  72,  85.  , 
Monicipal  cbarten,  see  Municipal  Corporation*, 

158. 

INTERROGATORIES. 

To  witnesses,  see  Depositions. 

INTERSTATE  COMMERCE. 

Regulation,  see  Carriei^  8  2S;    Commerce. 

INTERVENTION. 

In  actions  in  general,  see  Parties,  S  51. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

X.  POWER  TO  OONTROX.  TRAFFIC. 

S  e.  Under  Const.  §  59,  subsec.  27,  and  Id. 
S§  61,  154,  the  Ijegislature  held  without  au- 
thority to  prohibit  a  citizen  from  having  in  his 
possession  intoxicating  liquors  for  his  own  use. 
—Commonwealth  v.  Campbell  (Ky.)  383. 

S  10.  A  city  held  without  power  to  prohibit 
a  citizen  from  havin);  in  bis  possession,  within 
die  limits  of  the  city,  intoxicating  liquors  for 
his  own  use.— Commonwealth  v.  Campbell  (Ky.) 
383. 

m.  LOCAI.  OPTION. 

Computation  of  time  for  notice  of  local  option 
election,  see  Time,  |  9. 

Invalidity  of  local  option  election  as  ground  for 
arrest  of  judgment  in  prosecution  for  unlaw- 
ful sale  of  liquor,  see  Criminal  Law,  S  968. 

Judicial  notice  of  adoption  of  local  option,  see 
Criminal  Law,  S  304. 

Presumptions  on  appeal  in  criminal  prosecution, 
see  Criminal  Law,  S  1141. 

Validity  of  laws  making  decision  in  local  op- 
tion contest  conclusive  in  prosecution  for  ille- 
gal sale,  see  Constitutional  Law,  |  266. 

I  37.  The  county  judge  and  two  iustices  of 
the  peace  residing  nearest  the  courthouse  con- 
stitute the  proper  board  to  hear  a  local  option 
election  contest — Derickson  v.  Conlee  (Ky.) 
955. 

I  37.  In  a  local  option  election  contest  un- 
der Ky.  St.  1909,  §  2566,  subd.  2  (Russell's  St 
S  4063,  subd.  2),  an  answer  alleging  that  a  copy 
of  the  grounds  of  contest  filed  March  5,  1908, 
was  served  on  the  county  judge  before  March 
8d,  held  not  a  traverse  of  the  petition  alleging 
that  notice  was  given  as  required  by  statute. 
—Derickson  v.  Conlee  (Ky.)  956. 

S  37.  Under  Ky.  St  1909,  i  2566,  subd.  2 
(Russell's  St  S  4063,  subd.  2),  it  is  immaterial 
wliether  a  copy  of  the  grounds  of  a  contest  of 
«  local  option  election  is  served  on  the  county 
Judge  before  or  after  the  filing  thereof  with 
the  county  clerk.— Derickson  v.  Conlee  (Ky.) 
955. 

I  39.  In  a  prosecution  for  violating  the  local 
Option  law,  a  statement  by  a  witness  that  there 
was  a  local  option  law  in  the  county  held  in- 
BuiBcient  to  show  that  fact  so  as  to  sustain  a 
conviction  for  its  violation.— Bills  v.  State  (Tex. 
Or.  App.)  835. 


S  89.  While,  under  the  statute,  contests  of 
local  option  elections  must  be  taken  in  due 
time,  the  court  should  in  every  prosecution  tor 
violating  the  local  option  law  require  the  in- 
troduction of  formal  orders  of  the  commission- 
er's court  adopting  local  option  in  the  county. 
—Bills  V.  State  (Tex.  Cr.  App.)  835. 

S  40.  Under  Acts  30th  Leg.  1907,  p.  447,  c. 
8,  one  accused  of  violating  the  local  option 
law  held  not  entitled  to  show  irregularities  in 
the  initiatory  steps  necessary  to  make  local  oi>- 
tion  effective.- Evans  v.  State  (Tex.  Cr.  App.) 
167. 

S,40.  Thirty  days  having  elapsed  after  local 
option  went  into  effect  in  a  county,  its  adop- 
tion could  not  be  contested.— Terry  v.  State 
(Tex.  Cr.  App.)  801. 

S  40.  Act  25th  Leg.  (Laws  1897,  p.  223,  e. 
158),  held  to  forbid  the  sale  in  a  local  option 
district  by  one  who  is  not  a  druggist  selling 
drug  compounds  in  the  preparation  of  which 
liquors  are  sold  on  the  prescription  of  a  physi- 
cian and  who  has  not  obtained  a  license. — 
Snead  v.  State  (Tex.  Cr.  App.)  083. 

XV.  UOENSES  AITB  TAXES. 

S  45.  The  Baskin-McGregor  law,  Acts  SOtb 
Leg.  (Laws  1907,  p.  258,  c.  138),  held  not  to 
impliedly  repeal  Acts  25th  Leg.  (Laws  1897,  p. 
223,  c.  158),  providing  for  license  in  local  op- 
tion territory.- Snead  v.  State  (Tex.  Cr.  App.) 
9o3. 

VI.  OFFENSES. 

S  146.  In  order  to  constitute  a  sale  of  whis- 
ky in  violation  of  the  local  option  law,  it  is 
not  necessary  that  the  purchaser  deliver  to  the 
seller  the  money  for  the  whisky,  but  it  is  neces- 
sary that  both  parties  assent  to  the  sale  and 
payment  if  any  is  made  or  is  to  be  made  there- 
for.—Dawson  V.  State  (Tex.  Cr.  App.)  136. 

S  160.  If  accused  acted  as  agent  of  prose- 
cuting witness  when  intoxicating  liquors  were 
bought,  he  cannot  be  convicted  of  violating  the 
local  option  law.— Evans  v.  State  (Tex.  Cr. 
App.)  167. 

Vm.  CRIMINAI.   PROSECXrnONS. 

Arrest  of  judgment,  see  Criminal  Law,  S  968. 

Kefusal  of  instructions  as  to  uncontradicted  tes- 
timony, see  Criminal  Law,  S  772. 

Validity  of  laws  making  decision  in  local  op- 
tion contest  conclusive  in  prosecution  for  ille- 
gal sale,  see  Constitutional  Ijsl-w,  S  266. 

8  226.  In  a  trial  for  violating  the  local  op- 
tion law,  it  was  proper  to  admit  enough  orders 
of  the  commissioners'  court  to  show  that  the 
county  had  adopted  local  option.— Evans  ▼. 
State  (Tex.  Cr.  App.)  167. 

S  231.  On  a  trial  for  unlawfully  selling  in- 
toxicating liquors,  evidence  that  a  third  per- 
son who  had  sold  the  same  kind  of  liquor  had 
not  been  prosecuted  held  admissible. — Snead  T. 
State  (Tex.  Cr.  App.)  083. 

8  231.  On  a  trial  for  selling  intoxicating  liq- 
uors, the  testimony  of  witnesses  that  they  had 
drank  certain  liquor  bought  from  a  third  per- 
son held  competent— Snead  v.  State  (Tex.  Cr. 
App.)  983. 

S  233.  In  a  prosecution  for  keeping  a  house 
where  intoxicating  liquors  were  unlawfully  sold 
and  kept  for  sale  without  a  license,  evidence 
as  to  the  general  reputation  of  the  character 
of  the  house  is  admissible. — O'Brien  v.  State 
(Tex.  Cr.  App.)  133. 

S  233.  Evidence,  in  a  prosecution  for  viola- 
tion of  the  local  option  law,  held  admissible.— 
Fields  V.  State  (Tex.  Cr.  App.)  806. 

S  233.  In  a  prosecution  for  violation  of  th» 
local  option  law,  evidence  as  to  the  possession 
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of    United    StatM    license    held    admissible.— 
Schoenaerstedt  t.  State  (Tex.  Cr.  App.)  829. 

§  236.  ETidence  Md  to  show  a  sale  of  in- 
toxicating liquor  by  defendant  witliin  one  year 
prior  to  the  indictment.— State  v.  Cox  (Mo. 
App.)  680. 

{  236.  Evidence  held  to  sustain  a  conviction 
for  unlawfully  aellins  intoxicating  liquors. — 
Reno  V.  State  (Tex.  Gr.  App.)  129. 

f  236.  Evidence  held  insufficient  to  sustain  a 
conviction  of  keeping  a  bouse  where  intoxicat- 
ing liquors  are  unlawfully  sold.— O'Brien  r. 
State  (Tex.  Cr.  App.)  133. 

I  236.  A  conviction  for  keeping  a  house 
where  intoxicating  liquors  are  unlawfully  sold 
cannot  be  sustained  on  evidence  of  general 
reputation  alone. — O'Brien  t.  State  (Tex.  Or. 
App.)  133. 

i  236.  In  a  prosecution  for  selling  intoxi- 
cants in  violation  of  the  local  option  law,  evi- 
dence held  to  sustain  a  finding  that  there  was 
a  sale  as  alleged.— Bills  r.  State  (Tex.  Cr.  App.) 
835. 

t  236.  Evidence  held  to  sustain  a  conviction 
of  violating  the  local  option  law.— Williams  t. 
State  (Tex.  Cr.  App.)  858. 

(  239.  In  a  prosecution  of  a  druggist  for  il- 
legally selling  mtozicants,  an  instruction  held 
erroneous,  in  that  it  required  accused  to  prove, 
not  only  that  the  sale  was  contrary  to  his  or- 
der, but  that  he  had  a  physician's  prescription 
authorizing  it. — State  v.  Stamper  (Mo.  App.) 
1192. 

{  239.  In  prosecution  for  sale  of  liquor  in 
violation  of  local  option  law,  instruction  held 
not  objectionable  as  placing  burden  of  proof 
on  defendant.— Dawson  v.  State  (Tex.  Cr.  App.) 
136. 

I  239.  In  a  prosecution  for  violation  of  the 
local  option  law,  held  error  not  to  charge  that 
it  the  jury  should  find  defendant's  testimony 
to  be  correct,  or  there  was  reasonable  doubt 
of  his  guilt,  they  should  acquit. — Schoenner- 
stedt  V.  ^tate  (Tex.  Cr.  App.)  829. 

ZI.  ClVn.  DAHAGE  Ukwa. 

Competency  of  witnesses,  see  Witnesses,  |  S2. 

INTOXICATION. 

Common  or  habitual  drunkards,  see  Drunkards. 

INVESTIGATION. 

Of  origin  of  fires,  see  Fires,  {§  2, 

INVESTMENT  COMPANIES. 

See  Banks  and  Banking,  {  310. 

ISSUES. 

In  civil  actions,  see  Pleading,  |  898. 
In  criminal  prosecutions,  see  Indictment  and  In- 
.    formation,  {  176. 

Presented  for  review  on  appeal,  see  Appeal  and 
Error,  {{  170-173. 

JOINDER. 

Of  causes  of  action,  see  Action,  8  50. 
Of  offenses  in  indictment,  see  Indictment  and 
Information,  §  129. 

JOINT  ADVENTURES. 

I  7.  Joint  purchasers  of  a  mercantile  stock 
held  bound  by  an  antecedent  promise  made  by 
one,  regardless  of  whether  they  were  then  part- 
ners.—Elmer  V.   Campbell   (Mo.  App.)  622. 


JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts;    Justices  of  the  Peace. 

Death  of  trial  judge  after  conviction  of  aocnaed 
as  affecting  jurisdiction  of  appeal,  see  Crim- 
inal Law,  §  1017. 

Death  of  trial  judge  after  conviction  of  accus- 
ed as  ground  for  arrest  of  judgment,  see  Crim- 
inal Law,  i  968. 

Entering  jury  room  in  absence  of  accused  aa 
misconduct,  see  Criminal  Law,  i  636. 

Mandamus  to  judge,  see  Mandamus,  |  57. 

Remarks  and  conduct  in  criminal  prosecution*, 
see  Criminal  Law,  {  655. 

n.  SPEOIAIi  OB  SUBS'X'ITUTJB 
JUDGES. 

Presumpti<m  as  to  qualification  on  appeal  in 
criminal  prosecution,  see  Criminal  Law,  f 
1144. 

i  15.  Where  the  judge  of  a  division  ot  a 
county  circuit  court  did  not  request  the  judge 
of  another  division  to  hold  court  for  him,  as 
authorized  by  Laws  1901,  p.  119  [Ann.  St.  1906, 
i  1734),  and  Laws  1905,  p.  123,  i  7,  it  was 
proper  to  elect  a  special  judge  under  Hev.  St. 
1899,  I  1679  (Ann.  St.  1906,  p.  1220).— State 
ex  rel.  American  Nat  Bank  of  Louisville,  Ky., 
V.  Undelity  &  Deposit  Co.  (Mo.  App.)  618. 

i  16.  Under  Ky.  St.  §  968  (Russell's  St  | 
2824),  the  selection  of  a  substitute  judge  in  a 

grosecution  for  homicide  held  not  erroneous. — 
ergent  v.  Commonwealth  (Ky.)  362. 

i  16.  A  regular  circuit  judge  who  calls  in  an- 
other judge  to  hold  court  for  him  thereby  ter- 
minates the  authority  of  a  special  Judge  elected 
as  authorized  by  Rev.  St  1899,  {  1679  (Ann. 
St.  1906,  p.  1220).— State  ex  rel.  American  Nat 
Bank  of  Louisville,  Ky.,  v.  Fidelity  &  Deposit 
Co.  (Mo.  App.)  618. 

i  18.  The  court  record  need  not  show  the 
reason  why  a  judge  of  a  division  of  a  county 
circuit  court  called  in  the  judge  of  another  di- 
vision to  hold  court  for  him,  as  authorized  by 
Laws  1901,  p.  119  (Ann.  St  1906,  f  ITM),  and 
Laws  1905,  p.  123,  i  7. — State  ex  rel.  American 
Nat.  Bank  of  Louisville,  Ky.,  v.  Fidelity  & 
Deposit  Co.  (Mo.  App.)  618. 

IIX.  BIGHTS,  POWEBS,  DUTIES,  AlfD 

Liabilities. 

{  25.  A  judge  called  in  at  the  request  of  the 
regular  judge  to  hold  court  has  authority  over 
a  cause  tried  by  him  until  the  motions  after 
the  trial  are  disposed  of,  though  the  regular 
judge  appears  and  holds  court.— State  ex  neL 
American  Nat.  Bank  of  Louisville,  Ky.,  v. 
Fidelity  &  Deposit  Co.  (Mo.  App.)  618. 

rV.  DISQUAriFICATION   TO  ACT. 

{  43.  A  judge,  who  is  a  stockholder  in  a 
bank  which  ia  a  creditor  of  a  rival  bank  wrecked 
by  an  officer  on  trial  for  false  swearing  in  mak- 
ing a  rei>ort  of  the  condition  of  the  bank  re- 
quired by  St.  1909,  8  593  (Russell's  St.  §  2182), 
is  disqualified  and  should  vacate  the  bench  on 
defendant's  motion. — Anderson  t.  Common- 
wealth (Ky.)  364. 

8  49.  The  bias  of  a  judge  does  not  disqualify 
him  from  trying  a  case,  unless  it  causes  him  to 
act  corruptly,  or  with  such  oppression  as  to 
be  equivalent  to  corruption. — McDonald's  Adm'c 
V.  Wallsend  Oal  &  Coke  Co.  (Ky.)  349. 

I  51.  An  affidavit  to  remove  the  regular 
judge  because  of  his  disqualification  by  bias 
must  be  presented  promptly  on  the  discovery  of. 
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the  fticts.— McDonald's  Adm'r  t.  Wallsend  Coal 
&  Coke  Co.  (Ky.)  349. 

i  51.  An  affidavit  to  remove  the  regular 
Jadge  for  bias  held  insufficient  for  failing  to 
show  affirmatively  a  personal  bias  toward  the 
HtigaDt  or  his  case.— McDonald's  Adm'r  v.  Wall- 
send  Coal  &  Coke  Co.  (Ky.)  S49. 

JUDGMENT. 

Decisions  of  courts  In  general,  see  Courts,  ({ 

In  action*  (y  or  against  partieular  oImms  of 

pettont. 
See  Infants,  |  111. 

In  parttowtor  oMI  aetiont  or  proceeding*. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, |§  1127-1180. 

On  attachment  bond,  see  Attachment,  I  353. 

To  enforce  municipal  assessment,  see  Municipal 
Corporations,  {  570. 

Bevieto, 
See  Appeal  and  Error;    Audita  Querela. 
Presumption  to  sustain  on  appeal  or  writ  of  er- 
ror, see  Appeal  and  Error,  {  934. 

I.  NATinU)  AND  ESSENTIAIdi  Uf 
OENEBAIh 

S  !•  A  judgment  is  the  sentence  of  the  law 
upon  the  record ;  the  application  of  the  law  to 
the  facts  and  pleadings.— State  ex  rel.  McManus 
y.  Muench  (Mo.)  25. 

i  17.  A  decree  and  proceedings  thereunder 
in  a  creditor's  suit  to  settle  an  estate  is  void 
where  defendants  were  not  summoned,  and  did 
not  appear.— Duff  v.  (^mbs  (Ky.)  259;  Combs 
▼.  Duff,  Id. 

f  17.  The  statutory  requirements  as  to  ci- 
tation must  be  followed,  in  order  to  give  Juris- 
diction over  the  person,  so  as  to  support  a  de- 
fault judgment. — Latham  Co.  v.  J.  M.  Bad- 
ford  Grocery  Co.  (Tex.  Civ.  App.)  909. 

n.  BT  00NFE8SIO1I. 

I  70.  A  naturalfzatlon  order,  when  granted, 
htfs  all  the  effect  of  a  judgment,  and  cannot  be 
attacked  or  corrected  after  the  term,  except  in 
the  manner  and  for  the  causes  for  which  judg- 
ments of  a  court  of  record  may  be  assailed. — 
In  re  O'SuUivan  (Mo.  App.)  651. 

ZV.  BT  DEFA1TI.T. 

(A)  REQUISITES  AND  VALIDITY. 

I  107.  Where  plaintiff  demurred  to  the  an- 
swer, the  court  should  not,  in  the  absence  of  de- 
fendant and  without  passing  on  the  demurrer, 
render  judgment  agamst  defendant. — Flunkett 
V.  State  Nat.  Bank  (Ark.)  1079. 

§  1C7.  The  error  in  entering  a  default  judg^ 
ment  for  plaintiff  without  disposing  of  the  is- 
sues raised  by  defendant  setting  up  a  cross-ac- 
tion against  codefendant  is  not  excused  by  the 
(act  that  the  court's  attention  was  not  called  to 
:he  pleadings. — Pecos  &  N.  T.  Ry.  Co.  v.  Epps 
i  Matsler  (Tex.  Civ.  AppJ  1012 ;  Same  v.  Har^ 
an  (Tex.  Civ.  App.)  1013. 

I  117.  Under  Civ.  Code  Prae.  |  00,  a  decree 
•f  sale  beyond  the  prayer  of  the  petition  in  a 
reditor's  suit  to  settle  a  decedent's  estate  held 
mproper. — Duff  v.  Combs  (Ky.)  259 :  Combs  v. 
)uff,  Id. 

{  128.  A  default  judgment  for  plaintiff  in 
n  action  against  carriers  for  negligence  in  a 
hipment  of  cattle  held  erroneous  because  of 
vant  of  evidence  to  sustain  it. — Pecos  &  N.  T. 
tv.  Co.  V.  Epps  &  Matsler  (Tex.  Civ.  App.) 
012:  Same  v.  Harlan  (Tex.  Civ.  App.)  1018. 


(B)  OPENING  OB  SETTING  ASIDE 
DEFAULT. 

i  139.  A  motion  to  set  aside  a  default  judg- 
ment is  addressed  to  the  discretion  of  the  trial 
court— Pecos  &  N.  T.  Ky.  Co.  v.  Pearce  (Tex. 
Civ.  App.)  911., 

i  148.  The  court  held  required  to  set  aside  a 
default  judgment  on  the  showing  made. — Pecos 
&  N.  T.  By.  Co.  V.  Pearce  (Tex.  Civ.  App.)  911. 

{  145.  The  refusal  to  set  aside  a  judgment 
rendered  against  defendant  in  his  absence  aft- 
er his  answer  tendering  no  valid  defense  held 
not  erroneous.— Plunkett  t.  State  Nat.  Bank 
(\A)  1079. 

Vr   Oir  TBIAIi  OF  XS8UKS. 

(A)  RENDITION,  FORM,  AND  REQUI- 
SITES IN  GENERAL. 

I  aOS.  Under  Rev.  St.  1899,  {S  694,  773 
(Ann.  St.  1906,  pp.  703,  750),  where  a  cause  of 
action  to  quiet  title  and  for  trespass  were  join- 
ed, and  separate  forms  of  judgment  entered  on 
different  days,  such  entries  would  be  treated  as 
a  single  judgment.— Stone  v.  Perkins  (Mo.)  717. 

S  217.  A  judgment  for  plaintiff  is  not  final 
unless  it  disposes  of  the  matters  pleaded  by' 
defendant  setting  up  a  cross-action  against  co- 
defendant.— Pecos  &  N.  T.  Ry.  Co.  V.  Epps  & 
Matsler  (Tex.  Civ.  App.)  1012 ;  Same  t.  Harian 
(Tex.  Olv.  App.)  1013.  . 

(B)  PARTIES. 

i  280.  In  an  action  for  negligence.  It  was 
not  error  to  permit  all  defendants  to  be  joined 
in  one  suit  and  judgment  go  against  part  of 
them. — Probst  v.  Hinesley  (Ky.)  389;  Hinesley 
V.  Beattie,  Id. 

(C)  CONFORMITY  TO  PROCESS,  PLEAD- 
INGS, PROOFS,  AND  VERDICT 
OR  FINDINGS. 

I  250.  Judgment,  in  an  action  for  a  balance 
due  for  labor  performed,  cannot  include  an  item 
of  expense  not  sued  tor. — Sealy  v.  Williston 
(Ky.)  959. 

Vin.   AMENSMENT,    OOBBEOTION, 
ASH  REVIEW  IN  SAME  COURT. 

S  806.  A  mistaken  call  for  course,  in  a  de- 
scription in  the  judgment  and  petition  in  tres- 
pass to  try  title,  held  subject  to  correction, 
where  the  course  intended  would  be  plainly  in- 
ferred.—Poitevent  T.  Scarborough  (Tex.  Civ. 
App.)  443. 

i  334.  The  writ  of  error  coram  nobis  will 
lie  only  in  cases  where  the  court  has  proceeded 
on  the  assumption  that  a  fact  existed  which 
was  material  to  its  right  to  proceed,  when  the 
fact  did  not  exist  at  all.— Smith  v.  Young  (Mo. 
App.)  628. 

IX.  OPENXNO  OK  VACATING. 

S  336.  A  motion  to  vacate  a  judgment,  filed 
at  the  term  at  which  the  judgment  was  entered, 
is  a  proper  form  of  direct  attack  on  the  judg- 
ment.—Smith  V.  Young  (Mo.  App.)  628. 

.  §  386.  A  party  moving  to  set  a  judgment 
aside  must  file  his  motion  within  four  days  aft- 
er its  rendition. — Beecham  v.  Evans  (Mo.  App.) 
1190. 

XI.  COIXATEBAI.  ATTACK. 

On  judgment  in  tax  suit,  see  Taxation,  {  643. 

(B)  GROUNDS. 

f  489.  Where  the  record  shows  on  its  face 
that  a  judgment  is  obviously  void,  it  may  l>e  as- 
sailed collaterally ;  otherwise  it  cannot  be  as- 
sailed at  all  in  a  collateral  proceeding. — Smith 
V.  Young  (Mo.  App.)  628. 
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^  406.  On  a  collateral  attack  on  a  jadcment 
rendered  by  a  court  of  record  of  general  juris- 
diction in  the  exercise  of  its  ordinary  jurisdic- 
tion, it  will  be  presumed  that  the  court  acted 
correctly  and  with  due  authority.— Crown  Real 
Estate  Oa  ▼.  Rogers'  Committee  (Ky.)  275. 

(  496.  Judgments  of  courts  of  limited  juris- 
diction exercising  special  powers  are  yoid  on 
collateral  attack^  unless  the  facts  necessary  to 
confer  jurisdiction  appear  of  record. — Crown 
Real  Estate  Co.  v.  Rogers'  Conftnlttee  (Ky.) 
275. 

i  498.  Determination  of  the  probate  court,  in 
a  proceeding  to  appoint  a  curator  for  a  minor, 
of  the  minor's  domicile,  cannot  be  collaterally 
attacked.— Smith  v.  Youns  (Mo.  App.)  628. 

{  505.  Where  the  chancellor  in  rendering  a 
decree  by  consent  exei-cised  a  jurisdiction  not 
within  the  issues,  the  part  of  the  decree  out- 
side the  issues  was  void  and  subject  to  collateral 
attack,  no  appeal  being  necessary. — State  ex  rel. 
Mc^anus  r.  Muench  (Mo.)  25. 

(O  PROCEEDINGS. 

I  518.  Where  a  judgment  pleaded  constitates 
a  link  in  plaintiff's  chain  of  title,  a  contention 
by  the  adverse  parties  that  the  judgment  was 
void  for  want  of  jurisdiction  is  a  collateral 
attack  on  it— Dennis  v.  Alves  (Ky.)  287. 

i  52t.  A  proceeding'to  vacate  a  judgment  of 
the  probate  court  of  L.  county  appointing  de- 
fendant the  curator  of  a  minor,  on  the  ground 
that  the  minor  was  not  domiciled  in  L.  county, 
held  a  collateral  attack  on  the  judgment  of  the 
probate  court  of  Li.  county.— Smith  t.  Young 
(Mo.  App.)  628. 

Xin.  MERGER  ANO  BAR  OF  CAI^SES 
OF  ACnON  AlfD  DEFENSES. 

(A)  JUDGMENTS  OPERATIVE  AS  BAR. 

i  554.  A  judgment  in  ejectment^  held  not  a 
bar  to  a  subsequent  ejectment  action  between 
(he  same  parties  for  the  same  land,  whether  the 
title  or  defenses  are  the  same  or  not. — Stone  v. 
Perkins  (Mo.)  717. 

(B)  CAUSES  OP  ACTION  AND  DEFENSES 
MERGED.  BARRED,  OR  CONCLUDED. 

i  604.  The  plea  of  res  judicata  in  tax  cases 
is  to  be  limited  to  the  taxes  actually  in  litiga- 
tion, and  the  judgment  is  not  conclusive  in 
respect  to  taxes  assessed  for  other  and  subse- 
quent years.— State  v.  Enloe  (Tenn.)  223. 

XIV.  CONOI.1TSIVEKESS   OF  ADJUDI. 
CATION. 

(O  MATTERS  CONCLUDED. 

I  718.  Hie  record  of  an  action  for  forcible 
entry  showing  that  defendant  therein  took  ac- 
tual possession  of  the  premises  is  conclusive 
of  that  fact  in  a  subsequent  action  of  ejectment 
by  such  defendant  to  recover  the  same  prem- 
ises.—Hayden  V.  Goodwin  (Mo.)  1129. 

{  726.  A  judgment  for  defendants,  in  a  prior 
action  for  breach  of  a  mail  route  contract,  tield 
a  bar  to  a  subsequent  action  for  alleged  subse- 
quently accruing  damages. — National  Surety  Co. 
V.  Coates  (Ark^  555. 

f  743.  Where  the  judgment  under  which  de- 
fendant claims  was  a  foreclosure  of  a  tax  lien 
against  "unknown  owners  and  M.,"  reciting  that 
they  "own  or  claim  some  right  to,  or  interest 
in,'*  the  land,  defendtuit  cannot  dispute  the 
right  of  plaintifFs  as  heirs  of  M.  to  redeem  such 
interest.— Jackson  v.  Maddox  (Tex.  Civ.  App.) 
185. 


CD)  JUDGMENTS  IN  PAR'HCULAR 

CLASSES  OP  ACTIONS  AND 

PROCEEDINGS. 

f  747.  A  jndgment  in  a  suit  for  partition 
held  to  dispose  of  the  rights  of  all  the  parties. 
— Whitmire  T.   Powell    (Tex.   Civ.   App.)   433. 

XV.  XJEN. 

Judgment  lien  on  excess  of  homestead,  see 
Homestead,  {  lOS. 

XX.  PATMENT.  SATI8FACTIOX, 
MERGER,  AND  DISCHARGE. 

I  891.  The  obligee  of  a  contract  to  which 
there  are  several  obligors  may  have  different 
judgments  against  them  for  a  breach,  but  can 
only  have  one  satisfaction.— Vette  t.  J.  S.  Mer- 
rell  Drug  Co.  (Mo.  App.)  666. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  ETvidence,  (|  10-48. 
In  criminal  prosecutions,  see  Criminal  Law,  I 
304. 

JUDICIAL  POWER. 

See  Constitutional  Law,  S  70. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  Executors  and  Ad- 
ministrators, I  365. 

On  execution,  see  Execution,  |  224. 

Sale  of  infant's  land  to  one  not  a  bona  fide  par> 
chaser,  see  Infants,  §  41. 

JURISDICTION. 

Effect  of  appearance,  see  Appearance. 
Want  of  jurisdiction  ground  for  collateral  at- 
tack on  judgment,  see  Judgment,  |§  489,  498. 

Juritdiction  of  particular  actioni  or  pro- 
ceeding*. 
See  Divorce,  g§  62-195;  Ejectment,  %  39;  Ha- 
beas Corpus,  IS  85-109;  Mandamus,  §§  146, 
187. 
For  appointment  of  guardian,  see  Guardian  and 
Ward,  I  8. 

Special  jurisdiction*  and  juritdietiont  of  partio- 

ular  claitea  of  court*. 
See  Courts;  Equity,  §  19. 
Appellate    jurisdiction,    see    Criminal    Law,    f 

1017. 
Justices'  courts  in  civil  cases,  aee  Justices  oC 

the  Peace,  t  106. 

JURY. 

Custody  and  conduct,  see  Criminal  Law,  §{  859, 

806. 
Custody  and  conduct,  see  Trial,  f  807. 
Disqualification  or  misconduct  ground  for  new 

trial,  see  New  Trial,  §  52. 
Instructions  in  civil  actions,  see  Trial,  H  191- 

296. 
Instructions  In  criminal  prosecutions,  see  Crim- 
inal Law,  iS  770-822. 
Questions  for  jury  in  civil  actions,  see  Trial,  {< 

136-143. 
Questions  for  jury  in  criminal  prosecutions,  Be< 

Criminal  Law,  gS  741-764. 
Taking  case  or  question  from  jury  at  trial,  se 

Trial,  H  136-143. 
Verdict  in  criminal  prosecutions,  see  Crimina 

Law,  II  875,  881. 

n.  RIGHT  TO  TRIAX  BV  JURT. 

Right  to  trial  in  districts  where  crime  was  com 
mitted,  see  Criminal  Law,  1 107. 
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I  12.  If  the  pleadings  and  evidence  preaent  a 
controverted  question  of  fact,  it  is  error  to 
refuse  a  Jon  trial.— Burnett  t.  Ft.  Worth  light 
ft  Power  Co.  (Tex.  Civ.  App.)   175. 

m.  QUAUFIOATIOKS  OF  JVBOBS 
AHB  EXEMPTIONS. 

Concurrent  juiiadiction  of  circuit  and  'Justice 
courts,  see  Courts,  |  472. 

Review  of  questions  as  to  qualification  of,  as 
dependent  on  presentation  in  lower  court  of 
crounds  of  review,  see  Appeal  and  Error,  f 

XV.  srMMOimro,  ATTEiroAiroE,  dzs- 

OHAROE.  AND   OOMPEN. 
•ATZON. 

{  68.  The  jury  wheel  law  (Laws  1907,  p. 
2&d,  c.  139),  providing  for  the  selection  of  ju- 
rors in  certain  counties,  did  not  repeal  by  im- 
plication Rev.  St.  1895,  art.  3219,  providing  for 
the  summoning  of  talesmen  by  the  sheriff  where 
the  regular  panel  has  been  exhausted. — Houston 
Electric  Co.  v.  Seegar  (Tex.  Civ.  App.)  900. 

§  66.  Under  Acts  30th  Leg.  1907.  p.  269,  c. 
1^,  providing  for  the  selection  of  juries  in 
counties  having  a  population  of  more  than  20,- 
000,  the  clerk  of  the  district  court,  and  not 
Ihp  clerk  of  the  criminal  court,  is  the  proper 
person  to  assist  in -drawing  the  jury.— Jones  v. 
State  (Tex.  Cr.  App.)  127. 

i  67.  Under  Rev.  St.  1895,  arts.  3150,  8184, 
the  court  held  authorized  to  direct  the  sheriff 
to  summon  jurors  for  a  case. — Qray  v.  Phillips 
(Tex.  Civ.  App.)  870. 

V.  COBCPETENOT  OF  JTTRORS,  OHAI.. 
X.ENOES,   AND   OBJECTIONS. 

{  90.  A  juror  would  not  be  disqualified  to 
serve,  in  an  action  by  a  corporation  to  recover 
on  a  subscription  for  stock,  merely  because  he 
was  related  to  a  stockholder  in  the  corporation 
other  than  a  party  to  the  action  and  who  had 
no  real  interest  in  the  action.— Stone  v.  Monti- 
cello  Const.  Co.  (Ky.)  860. 

i  103.  A  juror  in  a  criminal  case  held  quali- 
fied, though  he  had  formed  a  prior  opinion.— 
Bice  V.  State  (Tex.  Cr.  App.)  163. 

i  103.  A  juror  held  not  disqualified  by  rea- 
son of  the  fact  that  he  had  formed  an  opinion 
of  the  guilt  or  innocence  of  accused  relying  on 
insanity.— Tubb  v.  State  (Tex.  Cr.  App.)  858. 

I  105.  The  testimony  of  a  juror  as  to  his 
competency  on  a  trial  for  rape  held  not  to  show 
his  incompetency.— Dies  v.  State  (Tex.  Cr.  App.) 
979. 

I  110.  Accused,  having  failed  to  strike  a 
talesman  when  he  had  the  opportunity,  could 
not  complain  because  such  juror  was  disquali- 
fied.—Bice  v.  State  (Tex.  Cr.  App.)  163. 

i  131.    A  party  in  a  civil  action  having  the 

right  to  strike  off  three  jurors  without  cause 
may  ask  questions  which  may  enable  him  to 
know  who  the  jurors  are  and  their  relationship, 
that  he  may  exercise  his  right  intelligently 
though  the  answers  to  them  would  not  disqualify 
the  juroia.— Stone  v.  Monticello  Const.  (3o.  (Ky.) 
369. 

JUSTICES  OF  THE  PEACE. 

UX.  OXVXXi   JUSISDIOTION    AND    A1T- 
THOBITT. 

I  44.  A  justice's  jurisdiction  held  to  depend 
on  the  amount  of  each  cause  of  action,  and 
not  the  total  of  several  demands  joined. — Winer 
v.  Bank  of  Blytheville  (Ark.)  232. 


XV.  FKOOEDTBE  IN  OXVXXi  OASES. 

i  106.  A  justice  of  the  peace  without  juris- 
diction could  not  prevent  the  dismissal  of  an 
action  or  withdrawal  of  the  petition  and  an 
affidavit  for  publication  of  process.— Himmel- 
berger-Harrison  Lumber  Co.  t.  Keener  (Mo.) 

V.  REVIEW   OF   PROOEEDINOS. 

(A)  APPEAL  AMD  ERROR. 

§  162.  An  appeal  from  a  justice's,  judgment 
held  to  annul  the  judgment — Martin  T.  Butner 
(Tex.  Civ.  App.)  442. 

JUSTIRCATiON. 

Of  homicide,  see  Homicide,  |i  101-120. 

KNOWLEDGL 

Actual  or  constructive  knowledge,  see  Notice, 


Aff( 


'ecting  competency  of  witness,  see  Witnesses, 
S  37. 
Effect  of  ignorance  of  cause-  of  action  on  lim- 
itation, see  Limitation  of  Actions,  I  100. 

LACHES. 

Affecting  particular  rightt,  remediet,  or  pro- 
ceeding*. 
See  Ejectment,  S  89;  Equity,  |  87. 
Review  on  certiorari,   see   Ortiorari,  i   41. 

LANDLORD  AND  TENANT. 

Parol  or  extrinsic  evidence  affecting  lease,  ae* 
Evidence,  i  893. 

n.  IiEASES   AND   AGREEMENTS   IN 
GENERAL. 

(A)  REQUISITES  AND  VALIDITT. 
Lease  of  railroad,  see  Railroads,  }  259. 

ni.  lANDLORD'S  TITLE   AND   RE- 
VERSION. 

(B)  ESTOPPEL  OP  TENANT. 

S  61.  A  lessee  held  not  estopped  from  dis- 
puting the  lessor's  title  to  a  tract  not  within 
the  boundaries  of  the  land  leased.- Rogers  r, 
Stevenson  (Tex.  Civ.  App.)  472. 

Vn.   PREMISES,  AND  ENJOYMENT 
AND  USE  THEREOF. 

(B)  POSSESSION,  ENJOYMENT,  AND  USB. 

S  142.  In  an  action  for  injury  to  a  leasehold 
caused  by  blasting  for  an  adjoining  building, 
evidence  of  the  amount  of  plaintiff's  restaurant 
business  and  the  profits  was  admissible  to  de- 
termine the  value  of  the  use. — Probst  v.  Hines-' 
ley  (Ky.)  380;   Hinesley  v.  Beattie,  Id. 

I!  142.  In  an  action  for  damages  to  a  lease- 
hold by  blasting  for  an  adjoining  building,  the 
court  properly  fixed  the  measure  of  damages  as 
the  diminution  in  the  value  of  its  use  for  the 
unexpired  term.— Probst  v.  Hinesley  (Ky.)  889; 
Hinesley  v.  Beattie,  Id. 

I  142.'  In  an  action  agahist  a  third  person 
for  damages  to  a  leasehold,  a  plea  that  plain- 
tiff was  behind  in  his  rent  and  had  no  rights 
under  the  lease  is  not  available,  where  the  dam- 
age was  doneprior  to  proceedings  for  eviction. 
—Probst  V.  Efinesley  (Ky.)  889;  Hinesley  ▼. 
Beattie,  Id. 
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(K)  INJURIES  FROM  DANGEROUS  OB 
DEFECTIVE  CONDITION. 

Right  of  tenants  sued  for  injuries  to  lemedr 
over  against  landlord,  see  Indemnity,  |  15. 

{  166.  A  landlord  wlio  lias  covenanted  to 
keep  the  premises  in  repair  is  liable  for  inju- 
ries to  the  tenant's  property  caused  by  breach  of 
the  covenant.— Rife  v.  Reynolds  (Mo.  App.)  632. 

I  166.  A  tenant  on  an  upper  room  held  liable 
for  injuries  to  the  goods  of  a  tenant  below. — 
Burkett  &  Barnes  v.  Dillon  (Tex.  Civ.  App.) 
817. 

▼nX.  KENT  AKS  ADVANCES. 

(A)  RIGHTS  AND  IiIABILITIB& 

S  18S.  Where  plaintiff  occapies  a  place  dar- 
ing several  months  with  a  view  to  buying  the 
same  if  she  was  satisfied  with  it,  and  at  the 
end  of  the  time  leaves  it,  not  being  satisfied  with 
it,  no  agreement  for  the  payment  of  rent  will  be 
Implied  from  the  circumstances. — Pullis  T.  Som- 
•rriUe  (Mo.)  786. 

(B)  ACTIONS. 

I  288.  The  obligation  to  repair  does  not  de- 
pend on  employment  of  competent  workmen; 
and,  in  an  action  for  rent  of  premises  abandon- 
ed for  alleged  failure  to  repair,  it  was  not  error 
to  refuse  a  charge  conveying  the  idea  that  plain- 
tiff would  do  his  duty  if  he  employed  such  work- 
men.—Central  City  Xioan  &  Investment  Co.  T. 
Vincent  (Tex.  Civ.  App.)  912. 

(D)  DISTRESS. 
Malicious  suit,  see  Malicious  Frosecntion,  |  68. 

I  274.  To  recover  damages  for  suing  out  a 
distress  warrant  under  Saylea'  Ann.  Civ.  St. 
1897,  arts.  8236,  3240,  the  tenant  must  show 
that  the  warrant  was  both  illegally  and  unjustly 
sued  out— Beckham  v.  Collins  (Tex.  Civ.  App.) 
431. 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Embeailement ;  Robbery. 

X.  OFrENSEg   AND    BESFONaXBHiITT 
THEBETOK. 

8  6.  Criterion  of  value  of  property  stolen 
stated.— dose  v.  State  (Tex.  Gr.  App.)  137; 
Floyd  T.  Same  (Tex.  Cr.  App.)  138. 

}  12.  In  a  prosecution  for  theft  of  animals, 
where  accused  was  alleged  to  have  sold  the  an- 
imal while  it  was  running  the  range,  it  was  not 
necessary  to  the  transfer  of  title  that  a  bill  of 
sale  was  made  out  and  acknowledged  by  him. — 
Farris  v.  State  (Tex.  Cr.  App.)  798. 

S  19.  Theft  from  the  person  defined. — ^John- 
son v.  State  (Tex.  Cr.  App.)  964. 

I  27.  Under  Pen.  Code  1895,  art.  77,  one 
who  fraudulently  sold  another's  cow  on  the 
range  by  pointing  it  out  to  the  purchaser,  who 
was  ignorant  of  its  true  ownership,  held  a 
principal.— Farris  v.  State  (Tex.  Cr.  App.)  798. 

{  27.  If  accused  conspired  with  the  alleged 
purchaser  of  another's  cow  in  consummating  its 
theft,  or  used  him  as  a  guilty  instrument  for 
that  purpose,  he  would  be  guilty  as  principal. — 
Farris  v.  State  (Tex.  Cr.  App.)  798. 

XL  PBOSECUTION  AND  PTTNIJia. 
MENT. 

(B)  EVIDENCE. 

Evidence  of  confession  by  accomplice,  see  Crim- 
inal Law,  S  424. 

Evidence  of  other  offenses,  see  Criminal  Iiaw, 
J  869. 


I  46.  Evidence  as  to  value  of  goods  handled 
by  witness,  which  were  of  a  quality  superior 
to  those  stolen,  held  not  admissible  to  show 
value  of  goods  stolen.— Close  v.  State  (Tex.  Cr. 
App.)  137 ;  Floyd  v.  Same  (Tex.  Cr.  App.)  138. 

I  47.  Elvidence  held  admissible,  in  a  trial 
for  theft  of  property,  to  show  the  possession  of 
the  owner's  employ&— Hill  v.  State  (Tex.  Cr. 
App.)  823. 

S  56.  Evidence  in  a  prosecution  for  larceny 
held  sufficient  to  support  a  conviction. — Daly  v. 
Sute  (Tex.  Cr.  App.)  798. 

{  55.  Evidence  held  to  justify  a  conviction 
of  theft  from  the  person.— Johnson  v.  State  (Tex. 
Cr.  App.)  964. 

I  69.  Evidence  in  prosecution  for  theft  held 
insufficient  to  show  value  of  the  property.— 
Close  V.  State  (Tex.  Cr.  App.)  137;  Floyd  v. 
Same  (Tex.  Cr.  App.)  138. 

(O  TRIAL  AND  REVIEW. 

Credibility  of  witness  as  question  for  Jury,  see 

Criminal  Law,  t  742. 
Instructions  as  to  alibi,  see  Criminal  Law,  i 

776. 

i  77.  On  «  trial  for  cattle  theft,  the  court 
held  required  to  submit  the  question  whether 
accused  was  a  principal  accessory,  accomplice, 
or  receiver  of  stolen  property. — Davis  v.  State 
(Tex.  Cr.  App.)  189. 

I  77.  On  a  trial  for  larceny,  the  refusal  to 
give  instructions  on  reasonable  explanation  of 
accused's  recent  possession  of  the  stolen  prop- 
erty held  not  erroneous  under  the  evidence. — 
Davis  V.  State  (Tex.  Cr.  App.)  159. 

I  77.  On  a  trial  for  cattle  theft,  the  failure 
to  give  a  charge  held  not  erroneous  in  view  of 
the  evidence.— Davis  v.  State  (Tex.  Cr.  App.) 
159 

UW  OF  THE  CASE. 

Decision  on  appeal,  see  Appeal  and  Error,  i 
1097. 

LEADING  QUESTIONS. 

See  Witnesses,  |  240. 

LEASES. 

See  Landlord  and  Tenant 

LEGACIES. 

See  WUls. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  |  62. 

LEVY. 

Of  attachment,  see  Attachment,  I  178L 

LEX  LOCI. 

Law  governing  taking  of  collateral  secniltr  for 
loan  by  bank,  see  Banks  and  Banking,  |  179. 

LIBEL  AND  SUNDER. 

I.  WO&D8   AND   AOT»  A0TIONABI.E. 
AND  LIABUJTT  THEHEFOB. 

I  16.  Imputing  to  a  person  that  he  has  killed 
a  human  being  under  -circumstances  authorizing 
his  arrest  and  detention  by  officers  of  the  law^ 
hel4  libelous  i>er  se,  under  (}en.  Laws  190O,  p. 
30.— James  v.  Ft  Worth  Telegram  Co.  (Tex. 
Civ.  App.)  1028. 

i    21.    Where  a  newspaper  published  an  ac-    1 
count  of  a  homicide,  and  included  as  a  part  oC    ) 
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the  poblicadon  a  pictnie  of  a  penoo  other  than 
the  one  acctued  of  the  killing,  referring  to  It 
aa  that  of  the  person  who  did  the  killing  by 
placing  hit  name  under  it,  the  publication  im- 
puted the  act  to  the  person  whose  picture  was 
published.— James  ▼.  Vt  Worth  Telegram  Co. 
(Tex.  av.  Appw)  102a 

zv.  AOTxoira. 

(B)  PAKTIES,  FREILIMINART  FROGBED- 
ING8,  AND  PLEADING. 

I  SB.  Allegation  held  insufficient  to  charge 
actionable  libel  or  slander.— Renuners  v.  Rem- 
mers  (Mo^  1117. 

I  100.  In  a  libel  action  against  a  newspai>er, 
evidence  of  offer  in  the  paper  to  correct  er- 
roneous statements  held  Inadmissible,  unless  on 
an  issue  as  to  exemplair  damages,  when  spe- 
ciallT  pleaded  under  McIIwalne'g  Dig.  St  art. 
-S282b.^James  y.  Ft  Worth  Telegram  Co.  (Tex. 
CSt.  App.)  102& 

a>)  DAMAGBa 

I  114.  The  law  presuming  injury  from  the 
publication  of  matter  libelous  per  se,  the  libeled 
person  is  entitled  to  at  least  nominal  damages 
from  the  publisher.-^ames  t.  Ft.  Worth  Tele- 
gram Co.  (T«z.  ClT.  App.)  1028. 

m  TRIAL,  JUDGMENT,  AND  REYIBW. 

I  123.  In  a  libel  action,  where  the  evidence 
was  undisputed  that  a  publication,  libelous  per  se 
as  to  plaintiff,  was  made  by  defendant,  a  verdict 
for  ^itttlff  should  have  been  directed.— James  v. 
Ft  Worth  Telegram  Co.  (Tex.  Civ.  App.)  1028. 

▼.  SZiAirOEB  OF  PBOPEBTT  OB 
TITXiE. 

Conclusions  in  pleading  in  action  for  slander, 
see  Pleading,  f  8. 

Liability  of  corporation  for  statements  by  offi- 
cers or  agents,  see  CJorpoiations,  f  428. 

i  132.  The  owner  of  a  one-half  interest  in 
trees  on  a  certain  tract  of  land  has  no  action 
for  slander  of  title  to  property  because  of  al- 
legations that  a  certain  company  owns  the 
land  on  which  the  trees  stand.— Continental 
Realty  Co.  v.  Little  (Ky.)  810. 

{  139.  A  petition,  in  an  action  for  slander  of 
title  to  land,  mnst  allege  that  plaintifF  holds 
the  legal  title  to  the  land  and  is  in  possession  of 
it,  in  order  to  recover  as  against  a  defendant 
setting  up  a  claim  thereto.— Continental  Realty 
Co.  V.  LitUe  (Ky.)  310. 

{  189.  A  petition,  in  an  action  for  slander 
of  title  to  property,  because  of  alleged  declara- 
tions of  defendants,  must  set  out  the  words  con- 
stituting the  slander  and  the  special  damage 
resulting  therefrom.— Continental  Realty  Co.  ▼. 
•Little  ^y.)  810. 

I  189.  A  petition  setting  out  title  of  plain- 
tiff to  certain  ]and,_  construed. — Continental 
Realty  Co.  ▼.  little  ^.)  810. 

VX.  OBIMnrAX  BESPOMSIBIXJtTT. 

(B)  PROSECUTION  AND  PUNISHMENT. 

{  15Z    In  a  prosecution  for  slander  of  a  fe- 
male, a  variance  held  to' exist  between  the  alle- 
Sitions   of    the    information   and    the   proofs — 
obbs  T.  SUte  (Tex.  Cr.  App.)  799. 

f  168.  Under  Pen.  Code  1895,  art  751,  the 
refusal,  in  a  pro8ecuti<Mi  for  slander  of  a  female, 
of  a  charge  that,  if  the  general  reputation  of 
prosecutrix  for  chasti^  was  bad,  the  jurr  should 
acquit,  held  error.— Dobbs  v.  State  (Tex.  C^. 
App.)  799. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  Intoxicating 

Liquors,  §  45. 
Injuries  to  licensees,  see  Railroads,  H  274,  282. 


L  FOB  OOCVPATXOHS  AXD  PBiyX* 
XXOES. 

Delegation  to  executive  officers  of  imwer  to  im- 
pose tax  on  foreign  insurance  company,  sea 
Constitutional  Law,  {  62. 

Laws  imposing,  as  class  legislation,  see  Con- 
stitutional  Law.  §   208. 

Partial    invalidity    of    ordinance    imposing    U>- 
cense,  see  Municipal  Corporations,  f  111. 

Uniformity  of  operation  of  act  authorizing  im- 
position of  license  tax  on  foreign  companies, 
see  Statutes,  |  74. 

i  7.  The  rule  that  the  amount  of  i  license 
fee  is  a  question  for  the  taxing  power,  and  that 
courts  will  not  interfere  with  its  discretion,  is 
subject  to  the  limitation  that  the  tax  shall  not 
amount  to  a  prohibition  of  any  useful  or  legiti- 
mate occuiMition. — Fiscal  Court  of  Owan  Coun- 
ty ▼.  F.  &  A.  Cox  C!o.  (Ky.)  296. 

I  7.  A  license  tax  of  $200  on  each  four- 
horse  wagon  operated  as  a  business  for  hauling 
freight  tor  pay  held  invalid  as  prohibitive.— Fis- 
cal Court  of  Owen  Ckiunty  v.  F.  &  A.  Cox  Co. 
(Ky.)  296. 

i  7.  A  license  tax,  requiring  the  owner  of  a 
four-horse  wagon  to  pay  nearly  three  times  as 
much  as  the  owner  of  a  three-horse  wagon,  held 
void  for  unjust  discrimination. — Fiscal  Court 
of  Owen  County  t.  F.  &  A.  Cox  Co.  (Ky.)  296. 

I  7.  Under  Const  U  60,  171,  180,  181,  8t 
1909,  I  637  (Russeirs  St  |  4284),  relating 
to  discriminatory  taxation  Of  foreign  insurance 
companies,  held  to  be  onconatitutfonal.— West- 
em  &  Southern  Life  Ins.  CJo.  t.  Commonwealth 
(Ky.)  376. 

S  19.  The  trade  of  a  barber  is  a  "mechanical 
pursuit"  within  Const,  art.  8,  |  1,  exempting 
persons  engaged  in  mechanical  pursuits  from 
an  occupation  tax;  and  hence  Acts  30th  Leg. 
1907,  p.  273,  c.  141,  imposing  a  license  tax  on 
barbers,  is  invalid.— Jackson  v.  State  (Tex.  Cr. 
App.)  81& 

LIENS. 

Lteftt  ttoguirei  hv  parlioular  remeiie*  or  pro- 

ceedingt. 
See  Attachment  i  178:  Execution,  i  115;  Gar- 
nishment il  109,  110. 

Particular  elattet  of  lient. 

Corporation's  lien  on  stock,  see  Corporations, 
I  169.  ,  ^        ™, 

For  penalties  and  expenses  on  lot  owners'  fail- 
ure to  comply  with  order  of  health  board,  see 
Health,  {  &. 

For  purchase  of  tax  title,  aefi  Taxation,  |i  8^, 


Mortgage,  see  Mortgages,  f{  154,  155. 
Of  brewer,  see  Brokers,  fg  40-56. 
Pledge,  see  Pledges. 

Vendors  lien  on  lands  sold,  see  Vendor  and 
Purchaser,  ||  257-276. 

LIFE  ESTATES. 

See  Dower;   Remainders. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 
Laches,  see  Equity,  |  87.- 

Partieular  action*  or  procetdingt. 
See  Trespass  to  Try  Title,  S  26. 
Against  executrix,  see   Executors  and  Admia- 

istrators,  |  437. 
To  construe  Will,  see  Wills,  \  699. 
To  restrain  collection  of  municipal'  assessments, 

see  Municipal  Corporations,  {  538. 
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I.  STATDTEB  OF  UKZTATIOir. 

(A)  NATURE.  VAIilDITY.  AND  CON- 
STRUCTION IN  GENBRAIi. 

{  6.  Under  section  2  of  the  act  of  1819  (2 
Laws  1T15-1820,  p.  483,  c  28),  embodied  ia 
Code  1858,  S  2765,  an  unregistered  deed  held 
good  as  supporting  a  defensive  riglit,  notwith- 
standing section  1  of  the  act,  embodied  in  Code 
1868,  U  2763,  2764,  as  amended  bj  Acts  1895, 
p.  64,  c  38.— Kittel  v.  Steger  (Tenn.)  500. 

(B)  LIMITATIONS  APPLICABLE  TO  PAR- 
•  TICULAR  ACTIONS. 
I  87.  The  right  of  a  purchaser  rescinding  the 
contract  of  purchase,  on  the  ground  of  the  fraud 
of  the  broker  to  sue  the  broker,  held  barred  by 
the  four-year  statute  of  limitations.— Gordon  v. 
Rhodes  &  Daniel  (Tex.  Civ.  App.)  1023. 

n.   OOMFVTATION  Or  FEBIOI}  OF 
UMITATIOHr. 

(A)  ACCRUAL  OF  RIGHT  OP  ACTION  OR 
DEFENSE. 

.  i  65.  Limitations  of  action  for  injuries  caus- 
ed by  diversion  of  water  on  adjoining  lands  be- 
cause of  insufficient  drain  box  constructed  by 
railroad  held  to  run  from  time  of  actual  injury, 
and  not  from  time  of  construction  of  the  drain 
box.— Texas  &  P.  Ry.  Co.  v.  Ford  (Tex.  Civ. 
App.)  201. 

(D)  DEATH  AND  ADMINISTRATION. 

I  80.  Rev.  St.  1899,  (  4267  (Ann.  St.  1906, 
I>.  2842),  providing  that,  if  a  married  woman  en- 
titled to  sue  to  recover  real  estate  shqil  die,  her 
heirs  may  commence  the  action  within  tnree  years 
after  her  death,  held  not  to  bar  a  certain  action. — 
Starr  v.  Bartz  (Mo.)  1125;  Same  y.  Kisner 
(Mo.)  1129. 

(F)  IGNORANCE.   MISTAKE,  TRUST, 

FRAUD,  AND  CONCEALMENT 

OP  CAUSE  OF  ACTION. 

i  100.  In  an  action  by  "a  purcliaser  for  the  de- 
ceit of  the  broker  of  the  vendor  inducing  the  pur- 
chase, held,  that  failure  to  bring  the  action  with- 
in four  years  was  not  excused.— Gordon  v.  Rhodes 
&  Daniel  (Tex.  Civ.  App.)  1023. 

IV.  OPERATIOK  Ain>  EFFECT  OF 
BAB  BT  XiXMITATION. 

f  175.  A  maker  of  a  note  secured  by  Tender's 
lien  may  in  a  suit  to  foreclose  the  lien  waive  the 
defense  of  limitation.— Zeno  t.  Adone  (Tex.  Civ. 
App.)  1039. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  Carriers,  S§  150-166,  218. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Revival,  if  9,  14. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  |  39. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  |{  213-230. 
Injuries  from  operation  of  railroads,  see  Rail- 
roads, H  411-443. 

LOAN  COMPANIES. 

Bee  Banks  and  Banking,  f  810. 


LOANS. 

By  bank,  see  Banks  apd  Bankinc,  II  177,  179. 
Recovery  of  money  loaned,  see  Money  Lent. 

LOCAL  LAWS. 

See  SUtutee,  ||  66,  74^ 

LOCAL  OPTION. 

Traffic  in  intoxicating  liQuors,  see  Intoxicatliif 
Liquors,  U  37-40. 

LOCATION. 

Of  railroads,  see  Railroads,  {  68. 

LODGES. 

Yalidity  of  devise  to  Masonic  hall,  see  Charities, 
119.  ,  -, 

LOGS  AND  LOGGING. 

Conversion  of  standing  timber  from  realty  to 
personalty,  see  Property,  i  5. 

Cutting  timber  as  adverse  possession,  see  Ad- 
verse Possession,  J  23. 

I  8.  A  purchaser  of  standing  timber,  who 
'takes  without  notice  of  the  transfer  of  notes 
given  b^  a  former  purchaser  on  reconveyance 
of  the  timber  by  such  purchaser,  held  an  inno- 
cent purchaser.- Standard  Lumber  Co.  v.  Col- 
well  (ky.)  286. 

i  8.  .Under  plaintiff's  contract  to  cat  and  haul 
and  pile  logs  on  skidways  to  be  furnished  by  de- 
fendant, held,  that  skidways  not  t>eing  ready,  and 
he  having  piled  the  logs  on  the  ground,  he  was 
not  liable  for  expense  of  repiUng  them  on  the 
skidways.- Ayer  &  Lord  Tie  Go.  y.  Martin  (Ark.) 
1081. 

i  8.  Evidence  held  sufficient  to  show  a  certain 
amount  of-  iocs  were  cut  and  hauled.— Ajer  & 
Lord  Tie  0&.  v.  Martin  (Ark.)  1081. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Production  and  use  of  electricity,  see  E3ectrid- 

MAIL  CRANES. 

Injuries  to  railroad  employes. by  mail  cranes 
erected  near  the  track,  see  Master  and  Serr- 
ant,  i!  9C,  270,  286,  295. 

MAINTENANCE. 

See  Champerty  and  Maintenanos. 

MALICE. 

See  Malicious  Mischief. 

MALICIOUS  MISCHIEF. 

i  4.  An  Infermation  for  injuring  personalty 
held  sufficient.— Craighead  y.  State  (Tex.  Or. 
App.)  128. 

{8.  In  a  trial  for  willfnlly  destroying  tele- 
phone posts,  witness  could  testify  that  the  posts 
belonged  to  him  and  the  other  prosecating  wit- 
nesses.—Craighead  v.  State  (Tex.  Cr.  App.)  128. 

I  8.  E}vidence  held  admissible  in  a  trial  for 
destroying  telephone  poles  in  a  public  road. — 
Craighead  y.  State  (Tex.  Cr.  App.)   12& 
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I  9.  Evidence  held  to  aastain  a  conviction  for 
wiUfally  injurying  telephone  posts  in  a  public 
toad.— Craighead  r.  State  CTex.  Cr.  App.)  128. 

MALICIOUS  PROSECUTION. 

'See  False  Imprisonment. 

V.  ACTIONS. 

I  67.  Attorney's  fees,  as  such,  are  not  re- 
coverable in  a  suit  for  damages  for  malicious 
prosecution. — Beckham  v.  Collins  (Tex.  Civ. 
App.)   431. 

I  67.  Attorney's  fees  are  not  recoverable 
as  such  in  a  suit  for  the  malicious  suing  out  of 
an  attachment.— Beckham  v.  Collins  (Tez.  Civ. 
App.)  431. 

i  68.  Attorney's  fees  are  not  recoverable  as 
such  in  a  suit  for  the  malicious  suing  out  of  a 
distress  warrant— Beckham  v.  Collins  (Tez. 
Civ.  App.)  431. 

i  68.    Vexation  is  not  an  element  of  exem- 

Jtlaiy  damages  recoverable  in  a  suit  for  the  ma- 
icioos  suing  out  of  a  distress  warrant.— Beck- 
ham V.  Collins  (Tex.  Oiv.  App.)  431. 

S  71.  Evidence  in  an  action  for  the  malicious 
•tting  out  of  a  writ  of  sequestration  considered, 
and  held,  that  the  giving  of  a  peremptory  in- 
struction for  defendant  was  error. — Martin  T. 
Batner  (Tex.  Civ.  App.)  442. 

MANDAMUS. 

To  compel  appointment  of  administrator,  see 
Executors  and  Administrators,  f  20. 

I.  NAT1TBE  AHB   OROUHD8   IN  OEN- 
EBAI- 

I  1.  Mandamus  lies  to  compel  action  on  the 
part  of  a  public  officer  in  a  matter  within  his 
Jurisdiction.— State  ex  rel.  Carter  v.  BoUinaer 
(Mo.)  1132. 

{  4.  An  order  refusing  the  application  of 
decedent's  son  for  appointment  as  his  admin- 
istrator held  not  appealable.— In  re  Flick's  Es- 
tate (Ho.  App.)  93;    Flick  v.  Schenk,  Id. 

n.  81TBJE0TS  AND  P1TRPOSES  OF 
IUEI.IEF. 

(A)  ACTS    AND    PROCEEDINGS    OF 
COURTS,  JUDGES,  AND  JUDI- 
CIAL OFFICERS. 

{  57.  The  Court  of  Civil  Appeals  will  not  de- 
termine, on  application  for  mandamus  to  com- 
pel the  clerk  of  the  lower  court  to  deliver  to  ap- 
pellant a  transcript  omitting  certain  papers, 
whether  such  papers  are  necessary.— Baum  v. 
McAfee  (Tex.  Civ.  App.)  883. 

(B)  ACTS  AND  PROCEEDINGS   OF  PUB- 

UC  OFFICERS  AND  BOARDS 

AND  MUNICIPALITIES. 

(  112.  Demurrer  to  a  bill  by  the  state,  in 
behalf  of  certain  counties,  to  compel  an  assess- 
ment of  railroad  property,  held  properly  aua- 
tained.— Sute  v.  Enloe  (Tenn.)  223. 

m.  JUBISBICTION,  PROCEEDINGS, 
AND   BZILIEF. 

{  146.  The  nse  of  the  state's  name  in  a  bill 
for  mandamus  in  behalf  of  counties  to  compel 
assessment  of  taxes  on  railroad  property  is  al- 
together unnecessary ;  the  counties  having  the 
right  to  sue  in  their  own  name,  being  the  real 
parties  complainant,  and  the  appearance  of  the 
state  in  such  a  case  being  merely  nominal. — 
State  V.  Enloe  (Tenn.)  223. 

I  146.  The  right  of  counties  to  nse  the  name 
of  the  state  in  suing  for  mandamus  to  compel 
the  assessment  of  a  tax  is  not  authorized  by 
Shannon's  Code,  f  495,  and  does  not  fall  with- 


in sections  5165-S1S7  ;■  and  there  is  no  statnte 
authorising  the  use  of  the  state's  name  in  such 
a  case.— State  v.  Enloe  (Tenn.)  223. 

i  187.  In  mandamus  a  bill  of  exceptions 
held  necessary  pn  appeal. — Louisville  Home 
Telephone  Co.  jr,  Gordon  (Ky.)  315:  City  of 
Louisville  v.  uooisville  Home  Telephone  Co., 
Id. 

§  187.  In  determining  whether  the  public  in- 
terest will  justify  a  litigation  along  the  lines 
laid  down  in  a  bill  for  mandamus  by  the  state, 
it  is  incumbent  on  the  Supreme  Court  to  in- 
quire into  the  nature  of  the  contest  into  which 
the  state  would  be  plunged  on  overruling  a  de- 
murrer thereto,  sustained  below,  and  remanding 
the  caose  for  trial.^State  v.  Enloe  (Tenn.)  223. 

MANDATE 

See  Mandamus. 

MANSLAUGHTER. 

See  Homicide,  f|  49,  63. 

MARRIAGE. 

See  Divorce;   Bnsband  and  WUa. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

Acknowledgment  by,  see  Acknowledgment,  |  25. 

MARSHALS. 

Fire  marshal  law,  see  Fires,  If  2,  9;   Statutes, 

{«  64,  110!4. 
Of  United  States,  see  United  States  Marshals. 


MASTER  AND  SERVANT. 

I.  THE  BEI.ATION. 

W  CREATION  AND  EXISTENCE. 

I  1.  A  "servant"  is  one  who  is  employed  by 
another  and  is  subject  to  the  control  of  his  em- 
ployer.—Messmer  V.  Bell  &  Coggeshall  Co.  (Ky.) 
346. 

(B)  STATUTORY  REGULATION. 

t  11.  Acts  1903,  p.  386,  c.  163,  held  consti- 
tutional.— El  Paso  &  S.  W.  By.  Co.  r.  Alexan- 
der (Tex.  Civ.  App.)  927. 

m.  HASTER'S  UABILITT  FOB  IN- 
JURIES  TO  SERVANT. 

Liability  of  charitable  institutions,  see  Chari- 
ties, §  45. 

(A)  NATURE  AND  EXTENT  IN  GENERAL. 

Compromise  and  settlement  of  claim  for  inju- 
ries, see  Compromise  and  Settlement,  f  6. 

Contributory  negligence  as  a  defense  in  action 
for  death  of  infant  employed  in  violation  of 
statutes,  see  Death,  (  23. 

{  85.  An  employer  does  not  insure  the  safety 
of  his  employ*. — Commerce  Cotton  Oil  (3o.  v. 
Camp  (Tex.  Civ.  App.)  451. 

(  86.  An  action,  brought  in  Missouri  for  in- 
juries to  a  servant,  must  be  governed  by  the 
law  of  the  state  in  which  the  injury  occurred. — 
Ham  V.  St.  Louis  &  S.  F.  R,  Co.  (Mo.  App.) 
108. 

§  88.  One  held  hot  an  independent  contractor, 
but  a  servant,  for  whose  negligence  in  operating 
machinery,  whereby  another  was  injured,  de- 
fendants were  liable. — Messmer  v.  Bell  &  Cogge- 
shall Co.  (Ky.)  346. 

{  90.  A  master  must  exercise  reasonable  care 
to  protect  bis  servants  from  the  hazards  inci- 
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dent  to  their  empIoTment.— Barkard  T.  A.  Lea- 
chen  &  Bone  Rope  Co.  (Mo.)  36. 

I  00.  The  test  of  negligence,  in  an  action  for 
injuiiee  to  a  eeirant,  stated. — International  & 
O.  N.  R.  Go.  ▼.  Oarda  (Tex.  Civ.  App.)  206. 

S  96.  Under  St.  1900,  U  SSla,  4fi6  (Russell's 
St.  H  8,  8237-3251a  [6]),  an  infant  employed 
in  a  mine  in  violation  of  the  statute  held  en- 
titled to  recover  for  injuries  occurring  while  the 
boy  was  riding  out  of  the  mine  on  the  cars. — 
Smith's  Adm'r  ▼.  National  Coal  &  Iron  Co. 
(Ky.)  280. 

I  96.  Where  defendant  was  negligent  in  main- 
taining a  mail  crane  too  near  the  track  and  in 
allowiiig  the  track  near  the  crane  to  remain  in  a 
defective  condition,  it  is  no  defense  to  an  action 
for  the  death  of  an  engineer  by  striking  the  ciane 
that  the  postmaster  was  also  negligent  in  placing 
the  crane  in  position  at  an  improper  time.— Mis- 
souri, K.  &  T.  Ry.  Ca  of  Texas  t.  Williams 
(Tez.  a.y.  App.)  1043. 

(B)  TOOLS,    MACHINERT,   APPLIANCES, 
AND  PLACES  FOR  WORE. 

i  101.  A  master  having  provided  tor  the  low^ 
ering  of  brick  into  a  sewer  oy  a  rope  which  was 
the  nsoal  method  held  not  liable  for  injuries 
resulting  therefrom  because  of  his  failure  to 
furnish  Iron  boxes  for  the  purpose. — Sliinnen  v. 
Muliina  (Mo.  App.)  91. 

I  102.  A  master  must  use  ordinary  care  to 
furnish  a  reasonably  safe  place  of  work. — Bnrk- 
ard  V.  A.  Leschen  &  Sons  Rope  Co.  (Mo.)  86. 

!  102.  A  master  must  furnish  servants  rea- 
sonably safe  implements  and  a  reasonably  safe 
place  of  work,  and  is  liable  for  injuries  caused 
by  his  failure  to  do  so.— Booth  v.  St.  Louis,  I. 
M.  &  S.  By.  Co.  (Mow)  1094. 

i  102.  One  mnst  use  reasonable  can  to  pro- 
vide his  employ^  a  reasonably  fafe  place  of 
work,  and  not  to  increase  the  natural  hazards 
of  the  employment— Welch  v.  Dieter  (Mo.  App.) 

I  102.  It  is  the  duty  of  a  master  to  exercise 
reasonable  care  to  provide  a  servant  a  reason- 
ably safe  place  to  work.— Morgan  v.  Missouri 
Pac  Ry.  Co.  (Mo.  App.)  106. 

I  102.  It  is  the  duty  of  a  master  to  exercise 
reasonable  care  to  provide  the  servant  with  a 
reasonably  safe  place  in  which  to  work  so  as 
not  to  enhance  the  natural  risks  of  the  employ- 
ment—Rowden  V.  Schoenherr-Walton  Mining 
Co.  (Mo.  App.)  605. 

I  106.  The  fact'  that  an  equipment  used  by 
defendant  was  such  as  is  in  general  use  among 
reasonably  prudent  persona  engaged  in  the  same 
business  is  not  conclusive  that  defendant  exercis- 
ed ordinary  care.— Lyon  v.  Bedgood  (Tex.  Civ. 
App.)  897. 

I  107.  Where  work  in  band  is  dangerous 
for  the  reason  that  it  is  to  make  safe  an  unsafe 

?ilace,  the  general  rule  that  the  master  must 
nmish  the  servant  a  safe  place  in  which  to 
work  has  no  application.— Rowden  v.  Schoen- 
herr^Walton  Mining  Co.  (Mo.  App.)  696. 

I  118.  Duty  of  master  to  provide  for  inspe^ 
tion  of  mine  roof,  stated.— Rowden  v.  SchoeD- 
herr-Walton  Mining  Co.  (Mo.  App.)  696. 

I  118.  The  mere  fact  that  a  servant  to  pro- 
tect himself  from  threatened  and  obvious  oan- 
fer,  makes  it  a  practice  to  remove  loose  rocks 
rom  the  roof  of  a  mine  over  the  place  where  he 
is  required  to  work,  does  not  as  matter  of  law, 
alMolve  the  master  from  the  performance  of  his 
duty  to  make  reasonably  safe  an  unsafe  place 
before  requiring  the  servant  to  work  there,  and 
throw  the  duty  on  the  servant.— Rowden  v. 
Schoenherr-Walton  Mining  Co.  (Mo.  App.)  695. 

t  118.  Rule  as  to  master's  duty  to  furnish 
safe  place  to  work,  where  conditions  of  work 


and  place  are  changing,  held  not  to  apply  to 
certain  employment  in  a  mine. — ^Rowden  y. 
Schoenherr-Walton  Mining  Co.  (Mo.  App.)  696k 

I  12L  Ordinance  held  not  to  require  the 
keeping  of  temporary  flooring  in  place  above  sec- 
ond floor  to  protect  workmen  where  to  do  so 
would  interfere  with  the  work. — BntB  v.  Much 
Bros.  Const  Co.  (Mo.  App.)  635. 

i  125.  Where  a  servant  engaged  in  pilinc 
wire  told  his  foreman  that  a  leaning  column 
of  wire  looked  dangerous,  the  foreman  was  neg" 
ligent  in  assuring  the  servant  tliat  there  waa 
no  danger,  without  first  ascertaining  whether 
the  column  should  be  braced.- Bnrfcatd  r.  A. 
Leschen  &  Sons  Rope  Go.  (Mo.)  86. 

(O  METHODS  OP  WORK,  RULES,  AND 
ORDERS. 

{  137.  In  an  action  by  a  servant  for  in* 
Juries,  defendant  held  to  have  been  negligent — 
Morgan  v.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
106. 

I  141.  Duty  of  railroad  companies  to  estab- 
lish rules  stated.— Chesapeake  &  O.  Ry.  Co.  v. 
Barnes'  Adm'r  (Ky.)  261. 

I  146.  There  could  be  no  recovery  against 
a  railroad  company  for  the  death  of  an  em- 
ploye because  of  the  violation  by  an  engineer 
of  a  rule  requiring  the  t>eU  to  tie  rung  before 
starting  an  engine,  where  the  employe  at  the 
time  of  his  death  was  not  acting  within  hia 
employment,  but  was  in  a  place  of  danger  by 
his  own  volition. — Chesapeake  A  O.  Ry.  Ca  t. 
Barnes'  Adm'r  (Ely.)  261. 

(D)  WARNING  AND  INSTRUCTING 
SERVANT. 

I  153.  An  employer  held  required  to  inform 
an  employe  of  the  peculiar  dangers  attending  a 
particular  service.— Texas  ft  N.  O.  R.  Co.  t. 
McCoy  CTex.  Civ.  App.)  44a 

(E)  FELLOW  SERVANTS. 

i  177.  Tfie  master  is  not  liable  (or  injuries 
caused  by  the  negligence  of  fellow  servants  of 
an  injured  employe.— Lantry-Sharpe  Gontractinc 
Co.  V.  McCracken  (Tex.  Civ.  App.)  463. 

i  179.  Act  March  8,  1907  (Acta  1907,  n. 
162),  abolishing  the  fellow-servant  rule,  is  valid. 
—Aluminum  Co.  of  North  America  v.  Ramsey 
(Ark.)  668. 

I  187.  "Vice  principal"  defined.— Burkard  t. 
A.  Leschen  &  Sons  Rope  <3o.  (Mo.)  86. 

I  187.  A  master  is  liable  for  injuriea  to  a 
servant  caused  by  the  negligence  of  his  vice 
principal  in  the  superintendence  or  direction  of 
the  work.— Buricard  v.  A.  Leacfaen  ft  Sona  Rope 
Co.  (Mo.)  86. 

I  189.  When  an  employe  having  power  of 
superintendence,  without  power  to  employ  and 
discharge,  is  a  vice  principal,  stated. — Lantry- 
Sharpe  Contracting  Co.  t.  McCiacken  (Tex.  Civ. 
App.)  468. 

I  189.  Authority  to  employ  and  diachaiia 
subordinate  employes  makes  an  employe  a  vie* 

Srincipal.— Lantty-Sharpe    ContracOng    Coi.    ▼. 
icCracken  (Tex.  Civ.  App.)  468. 

{  190.  Where  an  emplove.  himself  free  from 
negligence  which  would  defeat  a  recovery,  is 
injured  or  killed  by  a  violation  of  the  mles  by 
a  superior  agent  of  the  master,  the  master  is 
liable.— Chesapeake  ft  O.  By.  Co.  ▼.  Bamca' 
Adm'r  (Ky.)  261. 

f  190.  Two  workmen  held  not  fellow  serv- 
ants, one  of  them  being  a  vice  principal.- Burk- 
ard T.  A.  Leschen  ft  Sona  Rope  (3o.  (Ma)  35. 

I  100.  A  vice  principal,  while  actually  engag- 
ing In  the  worlc.  Is  a  fellow  servant — Lantry- 
Sharpe  Contracting  Ca  v.  McCracken  (Tex. 
Civ.  App.)  453. 


Topics,  divisions,  4  seeUon  (|)  NtJHBERS  In  tUs  Imdaz.  *  Dee.  *  Amer.  Digs.  *  Hsvoitsr  latacss  agree 


Digitized  by 


Google 


INDEX-DI0B8T. 


1271 


i  198.  "Fellow  lerranta"  defined.— Burkard 
T.  A.  Iieachen  &  Sons  Rope  Co.  (Mo.)  35. 

I  198.  The  memben  of  a  train  crew  held  to 
be  fellow  aerranta  of  a  brakeman  on  another 
train.— Ham  t.  St.  Louis  &  S.  F.  B.  Co.  (Mo. 
Avp.)  106. 

(F)  RISKS  ASSUMED  B7  SERVANT. 

i  203.  The  only  riska  assumed  by  a  servant 
are  those  which  are  incidental  to  the  employ- 
ment, and  he  does  not  assume  riska  which  arise 
from  the  master's  negligence.— Rowden  v. 
Schoenherr- Walton  Mining  Co.  (Mo.  App.)  89S. 

i  204.  The  defense  of  assumed  risk  held  not 
available  under  Acts  1909,  p.  386,  c.  163.— El 
Paso  &  S.  W.  By.  Co.  v,  Alexander  (Tex.  Civ. 
App.)  927. 

{  204.  An  instruction  in  an  action  by  a 
•witchman  for  injuries  a*  to  assumed  risk  held 
error  under  Acts  1906,  p.  886,  c.  163.— El  Paso 
ft  S.  W.  By.  Co.  T.  Alexander  (Tex.  Civ.  App.) 
927. 

{  20S.  Where  a  servant  apprehend*  that  bia 
place  of  work  is  unsafe,  but  relies  upon  the 
master's  assurance  that  it  is  safe,  and  is  there- 
after injured,  the  master  is  liable.— Burkard 
T.  A.  Leschen  &  Sons  Rope  Co.  (Mo.)  35. 

i  206.  If  an  injury  occtfrred  during  the  serv- 
ant's discharge  in  a  proper  manner  of  a  duty 
placed  upon  him  to  inspect  premises,  the  cause 
would  be  one  of  the  natural  risks  of  the  em- 
ployment assumed  by  the  servtmt. — ^Rowden  v. 
Schoenherr- Walton  Mining  Co.  (Mo.  App.)  695. 

{  208.  Company  engaged  in  the  construction 
of  building  held  not  liable  to  employe  who  fell 
through  girders,  as  bis  injury  was  due  to  a 
usual  hazard  of  liis  employment. — Buti  ▼. 
Mnrch  Bros.  Const.  Co.  (Mo.  App.)  635. 

I  217.  A  servant  does  not  assume  the  risk 
of  danger  created  by  a  negligent  act  of  the 
master  unless  he  is  aware  of  the  danger  and 
appreciates  it,  though  he  may  be  guilty  of  con- 
tributory negligence  barring  a  recovery  in  not 
learning  of  the  danger.— St.  Louis,  I.  M.  &  8. 
By.  Co.  V.  Birch  (Ark.)  243. 

I  217.  A  stone  mason  held  to  have  assumed 
the  risk  of  a  slab  falling  while  he  was  at  work 
on  the  second  story  of  a  building.— Welch  t. 
Dieter  (Mo.  App.)  97. 

I  217.  Injuries  to  a  servant  by  falling  into 
an  elevator  shaft,  under  certain  circumstances, 
held  to  result  from  assumed  risks,  for  which 
there  could  be  no  recovery.— Swift  &  Co.  v.  Mar^ 
tine  (Tex.  Civ.  App.)  20». 

i  218.  An  employ^  does  not  assume  the 
risk  which  his  ignorance  and  inexperience  pre- 
vent him  from  knowing.— Texas  &  M.  O.  B.  Co. 
■V.  McCoy  (Tex.  Civ.  App.)  446. 

i  220.  Where  the  master  assures  a  servant 
that  the  place  of  work  is  safe,  the  servant's 
knowledge  of  its  dangerous  condition  will  not 
preclude  recovery  unless  the  danger  is  obvious. 
—Burkard  ▼.  A.  Leschen  &  Sons  Rope  Co.  (Mo.) 
85. 

f  223.  Where  a  railway  employ^  was  stand- 
ing on  the  track  while  not  engaged  in  any  duty 
within  the  scope  of  his  employment^  held,  that 
the  only  duty  the  company  owed  him  was  the 
duty  to  avoid  injuring  him  after  his  position 
of  peril  was  discovered. — Chesapeake  &  O.  By. 
Co.  V.  Barnes'  Adm'r  (Ky.)  261. 

(  226.  A  servant  assumes  the  risks  that  are 
incidental  to  the  employment,  and  not  those 
created  by  the  negligence  of  his  master. — Morgan 
▼.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  106. 

I  226.  A  servant  does  not  assume  the  risk 
of  injuries  from  the  negligent  acts  and  prac- 
tices of  the  master  or  .his  repiesentatives  of 
wlUch  he  knew  l>efore  the  happening  of  the 


f  235.    If,   by  express  direction,  or  by 
plication  from  custom,  acquiesced  in  by  ma 


act  complained  of.— International  ft  G.  N.  B. 
Co.  V.  Garcia  (Tex.  Civ.  App.)  206. 

{  226.  A  servant  does  not  assume  risks  re- 
sulting from  his  master's  negligence. — El  Paso 
ft  a  W.  Ry.  Co.  T.  Alexander  n:ex.  Civ.  App.) 
927. 

(G)  COMTRIBUTORT  NEGLIGENCE  OF 

SERVANT. 

As  a  defense  in  action  for  death  of  infant  em- 
ployed in  violation  of  statutes,  see  Death,  §  28. 

I  228.  Acts  1907,  p.  162,  abrogating  the  fel- 
low-servant rule,  does  not  entitle  a  servant  if 
the  servant  injured  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  of  his  fel- 
low servant's  negligence.— Aluminum  Co.  of 
North  America  ▼.  Ramsey  (Ark.)  66S. 

§  232.  In  an  action  for  the  death  of  an  em- 
ploye, refusal  of  instruction  as  to  contributoir 
negligence  held  error.— Commerce  Cotton  Oil 
Co.  V.  Camp  (Tex,  Cttv.  App.)  461. 

I  234.  If  the  servant's  injuries  were  caused 
by  the  insecurity  of  a  temporary  brace  Which 
he  and  other  servants  nailed  to  the  structure 
he  must  be  held  to  have  known  it  and  to  be  at 
least  jointly  responsible  for  its  insecurity.— 
Lantry-Stiarpe  Contracting  Co.  r.  McCracken 
(Tex.  Civ.  App.)  458. 

S  235.  Coal  mine  employes  held  not  required 
to  anticipate  that  the  employer  would  run  motor 
cars  into  the  mine  on  the  only  path  by  which 
they  could  leave  their  work.— McDonald's  Adm'r 
V.  Wallsend  Coal  ft  Coke  Co.  (Ky.)  849. 

im- 

master 
and  servants,  the  duty  of  inspecting  and  trim- 
ming a  mine  roof  to  prevent  injury  from  fall- 
ing material  be  delegated  to  a  servant,  and  he 
be  injured  by  his  faUure  to  discharge  the.  duty 
properly,  he  cannot  recover  therefor  from  the 
master.— Rowden  v.  Schoenlierr-Walton  Mining 
Co.  (Mo.  App.)  69S. 

{  235.  Servant  held  not  required  to  thor- 
oughly inspect  premises,  but  entitled  to  rely 
upon  master's  judgment.- Rowden  v.  Schoen- 
herr-Walton  Mining  Co.  (Mo.  App.)  696. 

S  238.    If  a  master  orders  a  servant  into  a 

ftlace  of  danger  and  the  servant  is  injured,  he 
s  not  guilty  of  contributory  negligence,  un- 
less the  danger  is  so  glaring  that  a  reasonably 
prudent  person  would  not  have  entered  into  it, 
—Morgan  r.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
106. 

I  248.  A  rule  of  a  railroad  company  warn- 
ing employes  not  to  attempt  to  get  on  the  end 
of  an  approaching  car  held  not  to  apply  to  an 
attempt  to  get  up  the  side  of  a  moving  car. — 
El  Paso  &  S.  Yf.  By.  Co.  ▼.  Alexander  (Tex. 
Civ.  App.)  927. 

§  246.  An  employe  placed  suddenly  in  a  posi- 
tion of  peril  by  the  negligence  of  the  employer 
held  not  guil^  of  contnbutory  negligence  in 
failing  to  select  the  safer  of  two  ways  present- 
ed for  his  escape.- McDonald's  Adm  i  t.  Wall- 
send  Coal  ft  Coke  Co.  (Ky.)  349. 

I  248.  That  the  danger  to  a  servant  from  a 
leaning  column  of  wire  was  so  obvious  as  to 
make  the  servant  negligent  in  continuing  work 
after  his  foreman  told  him  there  was  no  dan- 

§er  would   not   absolve  the  foreman  from  Uie 
uty   of  bracing   the   column. — Burkard  T.   A. 
Leschen  &  Sons  Rope  Co.  (Mo.)  85. 

(H)  ACTIONS. 

Assumption  of  facts  in  instructions,  see  Trial, 
g  191. 

Ignoring  or  excluding  issues,  defenses  or  evi- 
dence, see  Trial,  §  253. 

Refusal  of  request  for  instructions  already  giv- 
en, see  Trial,  i  260. 
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§  262.  Aasumption  of  risk  from  danger  cau>- 
ed  by  the  master's  negligence  or  arising  from  a 
fiiul^  manner  of  woric  must  be  pleaded. — Inter- 
national &  O.  N.  B.  Co.  T.  Oarcia  (Tex.  Cit. 
App.)  206. 

i  264.  In  a  aeirant's  action  for  Injaries  caoa- 
ed  by  the  master's  failure  to  furnish  a  safe  place 
of  work,  defendant  may,  under  a  plea  of  con- 
tributory negligence,  show  the  servant's  knowl- 
edge of  the  unsafe  condition  of  his  place  of 
work.— Burkard  y.  A.  Leschen  &  Sons  Rope 
Ck).  (Mo.)  85. 

{  264.  In  a  servant's  action  for  injaries,  sus- 
tained while  piling  wire,  by  a  column  of  wire 
falling  upon  nim,  whether  plaintiff  knew  the 
danger,  held  not  an  issue  under  the  pleadings. 
—Burkard  t.  A.  Leschen  &  Sons  Bope  Co.  (Mo.) 
35. 

f  264.  ESridence  in  support  of  defense  of  as- 
sumption of  risk  held  relevant.— Ham  r,  St. 
Louis  &  S.  F.  B.  Co.  (Mo.  App.)  108. 

8  264.  When  the  particular  risk  is  specified 
in  the  pleadinj^,  no  other  risks  may  be  shown. — 
International  &  O.  N.  B.  Co.  t.  Garcia  (Tex. 
Civ.  App.)  206. 

I  26S.  In  an  action  for  injuries  to  a  servant, 
the  burden  of  proving  plaintifTs  contributory 
negligence  rests  on  the  defendant.— Aluminum 
Co.  of  North  America  v.  Bamsey  (Ark.)  568. 

i  265.  In  an  action  for  death  of  a  servant 
tlirougb  the  explosion  of  a  locomotive  boiler,  a 
charge  tliat  the  burden  was  on  defendant  to 
show  contributory  negligence  held  correct — 
Houston  &  T.  C.  B.  Co.  v.  Davenport  (Tex.) 
790. 

I  265.  In  an  action  for  death  of  a  servant 
through  the  explosion  of  a  fire  box  on  a  loco- 
motive, the  burden  of  proving  that  defendant's 
negligence .  caused  the  explosion  was  on  plain- 
tiffs.—Houston  &  T.  C.  B.  Co.  T.  Davenport 
(TexT)  790. 

f  265.  That  decedent  was  killed  while  work- 
ing in  defendant  cotton  oil  company's  hnll  bouse 
by  a  falling  of  a  mass  of  cotton  seed  hulls  does 
not  create  a  presumption  of  negligence  of  the 
company. — Commerce  Cotton  Oil  Co.  ▼.  Camp 
(Tex.  (JlT.  App.)  451. 

I  270.  As  tending  to  show  that  a  defect  in 
a  shaft  was  a  flaw,  and  not  a  key-seat  cut  for 
keying  the  shaft  to  hub,  as  contended  by  de- 
fendant, held,  plaintiff  could  introduce  evidence 
that  the  wheels  on  shafts  of  the  size  of  the  one 
In  question  were  not  secured  by  that  means. — 
Phelps  y.  Conqueror  Zinc  &  Lead  Co.  (Mo.) 
705. 

S  270.  Evidence  that  the  equipment  used  by 
defendant  is  in  general  use  among  reasonably 
prudent  persons  engaged  in  the  same  business 
is  admissible  on  the  question  of  ordinary  care. 
—Lyon  y.  Bedgood  (Tex.  Civ.  App.)  897. 

{  270.  Evidence  as  to  the  condition  of  a  rail- 
road track  at  a  certain  place  in  December  is  ad- 
missible as  to  its  condition  the  previous  Mav  at 
the  time  of  the  accident  in  question,  where  there 
is  further  evidence  that  its  condition  was  prac- 
tically the  same  at  both  dates. — Missouri,  K.  & 
T.  By.  Co.  of  Texas  v.  Williams  (Tex.  Civ.  App.) 
1048. 

{  270.  On  the  question  of  whether  a  railroad 
company^  was  negligent  in  placing  a  mail  crane 
80  near  its  track  as  it  had,  it  is  proper  to  allow  a 
witness  to  testify  as  to  what  he  observed  when 
the  engine  passied  the  crane.— Missouri,  K.  &  T. 
Rj.  Co.  of  Texas  v.  Williams  (Tex.  Civ.  App.) 

{  276.  In  an  action  for  the  death  of  a  rail- 
way brakeman,  evidence  held  not  to  satisfy  the 
burden  upon  plaintiff  to  show  that  the  proved' 
negligence  of  defendant's  engineer  in  starting 
the  train  was  the  proximate  cause  of  the  death. 
— Louisville  Ai  N.  B.  Co.  v.  Long's  Adm'r  (Ey.) 
359. 


f  276.  In  an  action  for  injaries  to  an  em- 
ploy£,  evidence  held  not  to  show  negligence 
of  the  employer. — ^Morgan  v.  Temagami  Min.  Co. 
(Mo.  App5  90. 

{  276.  EvidenM,  In  an  action  by  a  serrant 
for  injury,  held  to  show  that  the  act  he  was 
doing  at  the  time  of  his  injury  was  a  necessary 
one  and  done  in  the  discbarge  of  his  dn^.— 
El  Paso  &  S.  W.  By.  Co.  y.  Alexander  (Tex. 
Civ.  App.)  927. 

I  277.  In  an  action  for  the  death  of  a  boy 
while  working  in  a  coal  mine,  evidence  held  to 
show  that  he  was  employed  b^  defendant's  fore- 
man.— Smith's  Adm'r  y.  National  Coal  dc  Iroa 
Co.  (Ky.)  280. 

{  278.  EMdence  held  insufficient  to  show 
that  contractors  were  negligent  toward  a  stone 
mason  injured  through  a  slab  of  stone  falling. 
—Welch  V.  Dieter  (Mo.  App.)  97. 

S  278.  Evidence  held  not  to  show  negligence 
by  the  foreman  in  failibg  to  warn  plaintiff  of 
danger.— Lantry-Sharpe  Contracting  Co.  v.  Mc- 
Cracken  (Tex.  Civ.  App.)  453. 

I  278.  Evidence  held  to  show  that  defend- 
ant's foreman  exercised  ordinary  care  to  guard 
against  an  accident.— Lantty-Sharpe  Contract- 
ing Co.  y.  McOracken  (Tex.  Civ.  App.)  453. 

I  279.  Injury  to  s  servant  held  to  have  been 
the  result  of  a  fellow  servant's  negligence.— 
Shinners  y.  MuUins  (Mo.  App.)  91. 

{  279.  Evidence  held  to  show  tiiat  plain- 
tifTs  injuries  were  caused  by  the  negligence  ol 
fellow  servants. — Lantry-Sharpe  Contracting  Co. 
y.  McCracken  (Tex.  Civ.  App.)  453. 

8  281.  In  a  servant's  action  for  injuries  sus- 
tained while  piling  wire,  evidence  held  not  to 
show  that  the  danger  was  so  obvious  and  im- 
minent as  to  make  ft  contributory  negligence  for 
Elaintiff  to  continue  after  his  foreman  bad  told 
im  there  was  no  danger.— Burkard  v.  A.  Lesch- 
en &  Sons  Bope  Co.  (Mo.)  35. 

8  281.  Evidence  in  an  action  by  a  servant  for 
injuries  received  while  working  in  a  pit  under- 
neath a  locomotive  held  to  show  that  plaintiflF 
did  not  voluntarily  go  into  the  pit,  but  went 
there  under  the  order  of  defendant's  foreman. — 
Morgan  y.  Missouri  Pac.  By.  Co.  (Mo.  App.) 
106. 

{  285.  In  an  action  for  injaries  to  a  sery- 
ant,  a  peremptory  instruction  for  defendant 
on  the  grouna  that  the  foreman's  acts  were 
not  the  proximate  cause  of  the  Injury  held 
properly  refused.- International  &  u.  N.  B. 
Co.  V.  Garcia  (Tex.  Civ.  App.)  206. 

8  286.  In  an  injury  action  by  a  servant 
against  the  master,  evidence  held  sufficient  to 
take  the  case  to  the  jury  on  the  issue  as  to 
whether  the  master  was  negligent  in  not  fur- 
nishing a  sufficient  number  of  employes  to 
properly  do  the  work  in  connection  with  which 
the  servant  was  injured. — Louisville  &  N.  B. 
Co.  V.  Shelbume  (Ky.)  303. 

8  286.  Evidence  in  an  action  by  a  servant  for 
injuries  received  while  working  in  a  pit  under- 
neath a  locomotive  considered,  and,  held,  that 
whether  defendant's  foreman  was  negligent  in 
ordering  plaintiff  into  the  pit  was  for  the  jury. 
—Morgan  y.  Missouri  Pac  By.  Co.  (Mo.  App.) 
106. 

{  280.    In  an  action  for  the  death  of  an  en- 

?:ineer,  whether  an  explosion  resulted  from  dc- 
ects  attributable  to  defendant's  negligence  held 
for  the  jury.— Houston  &  T.  C.  B.  Co.  v.  Daven- 
port (Tex.)  790. 

8  286.  In  a  section  hand's  action  for  in- 
juries sustained  by  being  thrown  from  a  hand 
car  which  was  derailed  by  running  over  the  fore- 
man who  fell  from  the  car  while  attempting  to 
Icnock  rocks  from  the-  track,  whether  the  fore- 
man's act  was  negligent  hield  for  the  jury.— 
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Xntemational  &  Q.  N.  R.  Co.  v.  Oaicia  (Tez. 
Civ.  App.)  206> 

f  280.  Under  the  evidence  in  an  action  for 
Injuriea  to  a  servant,  the  question  of  the  n^- 
ligenoe  of  the  master  held  for  the  Jury. — El 
Paso  ft  S.  W.  Ry.  Co.  ▼.  Alexander  (Tex.  Civ. 
App.)  927. 

i  286.  In  an  action  for  injury  to  a  switchman, 
evidence  held  sufficient  to  take  the  question  of 
the  company's  neglieence  to  the  jury. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Jones  (Tex.  Civ. 
App.)  1000. 

i  286.  In  an  action  for  injury  to  a  switchman, 
directed  verdict  for  the  company  on  the  ground 
that  it  had  properly  inspected  its  trade  held  orofi- 
erly  refused.— Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Jones  (Tex.  Civ.  App.)  1000. 

{  286.  In  an  action  for  the  death  of  a  loco- 
motive engineer  by  contact  with  a  mall  crane, 
held,  that  whether  defendant  wtis  negligent  in 
placing  the  crane  where  it  was  was  a  question 
for  the  jury.— Missouri,  K.  ft  T.  By.  Co.  of  Texas 
V.  Williams  (Tex.  Civ.  App.)  1043. 

!  286.  In  an  action  for  the  derfth  of  an  en- 
gineer by  contact  with  a  mail  crane,  evidence 
held  to  raise  for  the  jury  the  questions  whether 
the  condition  of  the  track  constituted  negligence, 
and,  if  so,  whether  such  negligence  was  the  cause 
of  the  accident.— Missouri,  K.  &  T.  Ry.  (3o.  of 
Texas  v.  Williams  (Tex.  Civ.  App.)  1043. 

{  287.  Where  the  evidence  showed  that  the 
accident  was  caused  by  negligence  of  fellow 
servants  without  negligence  by  the  employer,  a 
verdict  could  be  directed  for  defendant— Lantry- 
Sharpe  Contracting  Co.  ▼.  McCracken  (Tex. 
Civ.  App.)  453. 

i  288.  Whether  a  servant  called  his  fore< 
man's  attention  to  the  leaning  condition  of  a 
column  of  wire,  aiid  was  assured  that  there 
was  no  danger,  held  a  jury  question. — Burkard 
T.  A.  Leschen  &  Sons  Rope  Co.  (Mo.)  35. 

§  288.  Evidence,  in  an  action  by  a  awitchman 
for  injuries,  held  not  to  show,  as  a  matter  of 
law,  that  he  assumed  the  risk  of  Injury. — El 
Paso  ft  S.  W.  Ry.  Co.  v.  Alexander  (Tex.  Civ. 
App.)  927. 

I  288.  Under  the  evidence  in  an  action  for 
Injuries  received  by  a  servant,  the  question  of 
assumption  of  risk  held  for  the  jury. — El  Paso 
&  S.  W.  Ry.  Co.  V.  Alexander  (Tex.  Civ.  App.) 
927. 

i  289.  A  servant's  alleged  contributory  neg- 
ligence is  for  the  jury  if  reasonable  men  from 
all  the  facts  proved  could  come  to  different  con- 
clusions.— Aluminum  Co.  of  North  America  t. 
Ramsey  (Ark.)  568. 

{  289.  In  an  action  for  Injuries  to  a  rail- 
road engineer,  plaintiff  held  not  negligent  as 
a  matter  of  law.— Aluminum  Co.  of  North  Am- 
erica V.  Ramsey  (Ark.)  568. 

{  289.  In  an  action  for  the  death  of  a  boy 
killed  while  working  in  a  coal  mine  by  falling 
between  the  cars  while  riding  out  from  worl^ 
whether  he  used  ordinary  care  in  passing  over 
the  cars  under  the  circumstances  held  for  the 
jury.— Smith's  Adm'r  v.  National  Coal  &  Iron 
Co.   (Ky.)  280. 

f  289.  In  an  action  by  a  servant  for  injuries 
from  a  timber  dropped  while  being  lowered 
from  a  scaffold  above  him,  whether  he  was  neg- 
ligent in  failing  to  get  out  of  the  way  held  for 
the  jury  under  the  evidence.— Louisville  &  N. 
R.  Co.  y.  Shelburne  (Ey.)  303. 

^  289.  A  coal  mine  employe  injured  while 
gomg  out  of  a  mine  held  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. — McDonald's 
!Adm'r  v.  Wallsend  Coal  &  Coke  Co.  (Ky.)  349. 

i  289.  Whether  the  danger  was  so  obvious 
and  imminent  as  to  make  it  contributory  neg- 
ligence for  a  servant  to  continue  work  after  the 


master  had  oasored  him  that  the  situation  was 
not  dangeroua,  is  generally  a  jury  question. — 
Burkard  v.  A.  Leschen  ft  Sons  Rope  CJo.  (Mo.) 
85. 

t  289.  The  question  of  plaintiff's  contribu- 
tory negligence  held  for  the  jury.- Morgan  v. 
Missouri  Pae.  Ry.  Co.  (Mo.  App.)  106. 

i  2S9.  In  an  action  by  a  servant  for  injuries 
from  the  falling  of  rock  from  a  mine  roof, 
whether  the  servant  was  negligent  held  for  the 
jury.— Rowden  r.  Schoenherr-Walton  Mining 
Co.  (Mo.  App.)  695. 

{  288.  In  an  action  by  a  servant  for  injuries 
from  the  falling  of  rock  from  the  roof  of  a 
mine,  whether  the  master  bad  made  it  one  of 
the  duties  of  the  servant  and  his  helper  to  in- 
spect and  trim  the  roof  held  under  the  evidence 
for  the  jury.— Rowden  v.  Schoenherr-Walton 
Mining  Co.  (Mo.  App.)  695. 

i  289.  Whether  an  engine  wiper  in  a  round- 
house, injured  in  assisting,  as  ordered  by  bis 
foreman,  in  coupling  a  tender  to  an  engine,  was 
guilty  of  contributory  negligence  held  for  the 
jury.— Texas  ft  N.  O.  R.  Co.  v.  McCoy  (Tex. 
Civ.  App.)  446. 

II  289.  Whether  the  violation  of  a  rule  Is  con- 
tributory negligence  held  for  the  jury. — El  Paso 
&  S.  W.  Ry.  Co.  V.  Alexander  (Tex.  CJiv.  App.) 
927. 

i  289.  The  violation  of  a  rule  held  not  con- 
tributory negligence  per  se.— El  Paso  &  S.  W. 
Ry.  Co.  T.  Alexander  (Tex.  Civ.  App.)  927. 

I  288.  Eividence,  in  an  action  by  a  switch- 
man for  injuries  received  while  attempting  to 
open  the  knuckle  on  one  of  defendant's  cars,  AeM 
not  to  show,  as  a  matter  of  law,  that  the  meth- 
od adopted  by  him  to  open  the  knuckle  was  con- 
tributory negligence.— El  Paso  &  S.  W.  Ry.  Co. 
V.  Alexander  (Tex.  Civ.  App.)  927. 

I  289.  Evidence,  in  an  action  by  a  servant 
for  injuries,  held  not  to  show,  as  a  matter  of 
law,  that  the  proximate  cause  of  his  injury  was 
his  unnecessary  choice  of  a  dangerous  way  to 
perform  his  duty.— El  Paso  ft  S.  W.  Ry.  Clo.  v. 
Alexander  (Tex.  Civ.  App.)  927. 

i  289.  Under  the  evidence  in  an  action  by  a 
servant  for  injuries,  the  question  of  contributo- 
ry negligence  held  for  the  jury. — Bl  Paso  &  S. 
W.  Ry.  Co.  V.  Alexander  (Tex.  Civ.  App.)  927. 

{  291.  In  a  servant's  action  for  injuries,  an 
instruction  held  supported  by  the  petition. — 
Burkard  v.  A.  Leschen  &  Sons  Rope  Co.  (Mo.) 
35. 

f  291.  In  an  action  for  injuries  to  a  serv- 
ant, an  allegation  as  to  assumption  of  risk 
held  not  to  justify  an  instruction. — Internation- 
al &  G.  N.  R.  Oo.  v.  Garcia  (Tex.  Civ.  App.) 
206. 

§  291.  An  instruction  In  an  action  against 
a  cotton  oil  company  for  the  death  of  an  em- 
ployfi  held  improper. — Commerce  Cotton  Oil  Co. 
v.  Camp  (Tex.  Civ.  App.)  451. 

{  291.  Testimony  that  "nothing  except  rough 
usage  In  handling  the  lever  could  have  broken 
the  connection"  is  insufficient  to  require  an  in- 
struction on  the  effect  of  want  of  care  in  han- 
dling the  equipment  in  question. — Lyon  ▼.  Bed- 
good  (Tex.  Civ.  App.)  ^7. 

§  293.  In  an  action  by  a  servant  for  Injuries, 
charges  precluding  plaintiff's  recovery  unless  his 
injury  was  the  result  of  defendant's  gross  neg- 
ligence held  properly  refused.— Louisville  ft  N. 
R.  Co.  V.  Shelburne  (Ky.)  303. 

I  293.  Instruction  in  an  action  for  injury 
to  an  employe,  even  if  given  certain  construc- 
tion, held  erroneous  as  submitting  immaterial  is- 
sue.—Butz  T.  Murch  Bros.  Const.  Co.  (Mo. 
App.)  635. 

i  293.  Instruction  in  an  action  for  injury  to 
an  employe  held  erroneous  as  ignoring  certain 
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•▼idenoe  In  defense.— Bats  t.  Murch  Broa. 
Co.  (Mo.  App.)  635. 

I  293.  A  charge,  in  an  actioB  Cor  injuries  to 
a  aeirant,  held  not  to  iiwyoec  on  defendant  a 
ereater  burden  tlam  Airtliorized  by  law.— Swift 
&  Oo.  ▼.  Maatme  (Tex.  Civ.  App.)  20O. 

f  29S.  In  an  action  for  injuries'  to  an  em- 
ploy^ an  instruction  in  favor  of  plaintiff  based 
on  the  negligence  of  defendant's  foreman  heU 
properly  refused.— Scott  v.  St.  Louis  Southwest- 
em  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  89a 

I  293.  An  instruction  as  to  the  cause  of  the 
injaiy  sued  for  held  not  sufficient  in  the  pres- 
ence of  a  request  for  a  more  specific  instruction. 
—Lyon  T.  Bedgood  (Tex.  Civ.  App.)  897. 

{  293.  A  requested  instruction  in  an  action 
by  a  switchman  for  injuries  held  properly  refus- 
ed as  embraced  in  the  charge  by  the  court. — Bl 
Paso  &  S.  W.  By.  Co.  ▼.  Alexander  (Tex.  Civ. 
App.)  927. 

I  293.  In  an  engineer's  action  for  injuries 
sustained  by  his  train  colliding  with  another 
train  which  had  stopped,  held  error,  under  the 
evidence,  to  refuse  a  requested  charge  as  to 
whether  the  employes  of  the  standing  train  used 
due  care  in  signalmg  the  other  train  to  stop.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Rogers 
(Tex.  Civ.  App.)  989. 

I  294.  Under  Acts  1907,  p.  162,  an  instruc- 
tion that  the  jury,  in  considering  whether  an 
injured  servant  bad  exercised  ordinary  caie, 
could  consider  the  fact  that  he  relied  on  his  fel- 
low servant  performing  his  duty,  etc.,  held  not 
error.— Aluminum  Co.  of  North  America  v.  Ram- 
sey (Ark.)  668. 

I  294.  An  instruction  defining  who  are  fel- 
low servants,  given  under  Rev.  St  1899,  i 
2875  (Ann.  St  1906,  p.  1657),  held  error.- 
Ham  T.  St  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
108. 

i  294.  There  being  no  evidence  that  the  neg- 
ligence of  plaintiff's  foreman  contributed  to  the 
accident  causing  his  injuries,  held,  error  to  re- 
fuse an  instruction  for  defendant— Lentry- 
Sharpe  Contracting  Co.  t.  McCracken  (Tex. 
Civ.  App.)  463. 

I  29S.  An  instruction,  in  an  action  for  in- 
juries to  an  employe,  held  to  sufficiently  sub- 
mit the  issue  of  assumed  risk.— Texas  &  N.  O. 
B.  Co.  T.  McCoy  (Tex.  Civ.  App.)  446. 

{  296.  In  an  action  for  Injuries  to  an  em- 
ployi,  an  instruction  requested  by  plaintiff  held 
properly  refused  because  it  ignored  the  issue  of 
assumed  risk.— Scott  v.  St  Louis  Southwestern 
Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  890. 

I  295.  A  requested  instruction  in  an  action 
by  a  switchman  for  injuries  held  properly  refus- 
ed as  embraced  in  the  charge  by  the  court. — El 
Paso  ft  S.  W.  Ry.  Co.  v.  Alexander  (Tex.  Qv. 
App.)  927. 

i  295.  An  instruction  in  an  action  by  a 
switchman  for  injuries  held  properly  refused  as 
ignoring  evidence  of  negligence. — El  Paso  &  S. 
W.  Ry.  Co.  V.  Alexander  (Tex.  Civ.  App.)  927. 

{  295.  Instruction  as  to  assumption  of  risk 
held  properly  refused.— Missouri,  K.  tt  T.  By.  Co. 
of  Texas  v.  Williatns  (Tex.  Civ.  App.)  1043. 

§  296.  In  an  action  for  injuries  to  a  serv^ 
ant  a  requested  charge  held  properly  refused  as 
withdrawing  the  question  of  contributory  neg- 
ligence from  the  jury.- Aluminum  Co.  of  NorUi 
America  v.  Ramsey  (Ark.)  568. 

{  296.  Requested  instructions  held  properly 
refused  as  charging  that  certain  facta,  if  found, 
showed  plaintiff  guilty  of  contributory  negli- 
gence as  a  matter  of  law. — ^Alnminnm  Co.  of 
North  America  v.  Ramsey  (Ark.)  568. 

i  296.  A  charge,  in  an  action  for  injuries  to 
a  servant,  held  not  objectionable  as  stating  facta 


e«Mt!toting  contributory  negligence  as  matter  of 
law  and  leaving  the  qnestion  to  the  jury. — 
Swift  &  Co.  V.  Martine  (Tex.  CUv.  App.)  209. 

f  296.  In  an  action  for  injuries  to  a  brak^ 
man,  the  refusal  to  charge  on  contributory  neg^ 
ligence  held  error. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Rogers  (Tex.  Civ.  App.)  914. 

I  296.  An  instructi<»i  In  an  action  by  a 
switchman  for  injuries  held  properly  refused. — 
E21  Paso  &  S.  W.  By.  Co.  t.  Alexander  (Tex. 
Civ.  App.)  927. 

I  296.  An  instruction  in  an  action  by  a 
switchman  to  recover  for  injuries  held  defective 
in  the  use  of  "very  hazardous"  instead  of  "baa- 
ardouB."— El  Paso  &  S.  W.  Ry.  Co.  r.  Alexan- 
der (Tex.  Civ.  App.)  927. 

{  296.  An  instruction  in  an  action  by  a 
switchman  for  injuries  held  not  erroneous. — EU 
Paso  &  S.  W.  Ry.  Co.  t.  Alexander  (Te:.  Civ. 
App.)  927. 

XV.  UABILITIES   FOB   JXrUBXBM   TO 
THIRD  PEBaOMB. 

(B)  WORK  OP  INDEPENDiaJT  CON- 
TRACTOR. 

Inability  for  injuries  by  blastinc  on  adjoining 
land,  see  Adjoining  Landownoa,  |  7. 

{  815.  Where  the  law  requires  of  an  em- 
ployer a  certain  standard  of  duty  absolutely,  he 
cannot  escape  liability  for  injuries  to  a  third 
person  on  the  ground  that  the  work  was  done 
by  an  independient  contiactoc— Pine  Mountain 
R.  Ca  V.  Finley  (Ky.)  413. 

I  315.  Where  an  employer  ia  negligent  ia 
the  selection  of  his  contractor,  he  cannot  ex- 
cuse himself  from  liability  on  the  ground  that 
the  contractor  was  independent — Pine  Moantain 
B.  Co.  V.  Finley  (Ky.)  413. 

I  318.  An  "independent  contractor"  is  one 
who  is  independent  of  his  employer  in  the  do- 
ing of  his  work,  and  may  won  when  and  bow 
he  prefers.— Messmer  v.  Bell  &  Coggeshall  Ca 
(Ky.)  346. 

{  318.  Where  the  employer,  after  giving  a 
contract  for  certain  work,  undertakes  to  manage 
or  control  the  same  he  destroys  the  relation  of 
independent  contractor.— Pine  Mountain  B.  Co. 
V.  Finley  (Ky.)  413. 

t  319.  Where  the  character  of  the  business 
is  of  such  a  hazardous  nature  that  it  will  neces- 
sarily injure  a  third  person,  the  employer  can- 
not escape  liability  on  the  ground  tiiat  the 
work  was  done  by  an  independent  oontractoz: — 
Pine  Mountain  R.  C!o.  v.  Finley  (Ky.)  413. 

I  319.  A  railroad  company,  in  blasting  te 
make  excavations  for  a  roadbed  through  a 
contractor,  held  bound  to  know  rock  and  earth' 
will  be  thrown  on  and  injure  land  lying  ad- 
jacent to  the  right  of  way.— Pine  Mountain  B. 
Ck>.  V.  Finley  (Ky.)  413. 

}  323.  If  the  work  contracted  to  be  done  la 
unlawful,  the  employer  is  not  excused  from  lia- 
bility for  injuries  to  a  third  person  on  the 
ground  that  it  was  done  by  an  independent  oon- 
tractor.— Pine  Mountain  B.  Co.  t.  Finley  (Ky.) 
418 

(O  AC3TI0NS. 

I  332.  liability  of  employer  to  third  person 
for  injuries  from  the  use  of  dynamite  or  other 
explosives  by  a  contractor  is  ordinarily  a  qae»- 
tion  for  the  jury. — Pine  Mountain  B.  COb  ▼. 
Finley  (Ky.)  418. 

MATERIALITY. 

Of  alteration  of  written  instrument,  aee  Altera- 
tion of  Instruments. 

Of  evidence  in  civil  actions,  see  Evidence,  i  143. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  {{  385-396. 
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MAYHEM. 

Doplidty  in  indictment.  Me  Indictment  and  In- 
formation, f  125. 

MEASURE  OF  DAMAGES. 

See  Damages,  }(  96-12a 


MEETINGS. 


Oorpoiatloiia,  I 


Of  directon  at  oorpoiatlon, 

298. 
Bdiool  diatriet  meetinsa,  aee  Bchoola  and  S<AooI 

Districts,  i  67, 

MENTAL  SUFFERING. 

As  element  of  damaces,  tee  Damages,  |  6& 

MINES  AND  MINERALS. 

Duty  of  mine  owner  to  fumisli  servant  safe 
place  to  yrork,  see  Master  and  Servant,  |  U8. 

n.  TCtLB,  OOHVETAXOISS,  AtUt 
OOXTBAOTS. 

(A)  RIGHTS  AND  REMEDIES   OF  OWN- 

ERS. 

{  49.  The  essential  elements  of  advene  posses- 
sion of  a  mine  by  the  surface  owner  after  sever- 
ance from  the  surface  stated.— Oordon  v.  Parle 
(Mo.)  1163. 

f  49.  In  ejectment  for  a  coal  mine,  where  de- 
fendant claimed  by  limitations,  held,  that  an  in- 
struction should  have  been  given,  if  requested,  ex- 
plaining what  would  constitute  "continued"  pos- 
session, as  that  word  was  used  in  an  instruction 
given.— Oordon  v.  Park  (Mo.)  1163. 

i  SO.  The  Judgment  in  ejectment  for  a  coal 
mine  AeM  not  objectionable  for  describing  the 

Sroperty  adjudged  to  plaintilf  as  'premises." — 
lordon  v.  Park  (Mo.)  1163. 

(B)  CONVEYANCES  IN  GENERAL. 
{  55.     A  separate  estate  may  be  created  in 
minerals  either  by  grant  or  exception.— Gordon 
V.  Park  (Mo.)  U63. 

f  66.  The  grant  of  coal  under  the  surface 
carries  with  it  the  use  of  the  surface  so  far  as 
necessary  for  mining  operations.— Gordon  v.  Park 
(Mo.)  1163. 

nX.  OFERATIOH  OF  MlinSS,  QVAB- 
BIES,  AND  WEU.8. 

(B)  MINING  PARTNERSHIPS  AND  COM- 

PANIES. 

Liability  of  directors  for  fraud,  see  CoriMra- 
tions,  i  83S. 

(Ot  RIGHTS  AND  LIABILITIES  INCIDENT 
TO  WORKING. 

Contributory  negligence  as  a  defense  in  action 
for  death  of  infant  employed  in  niine  in  viola- 
tion of  statute,  see  Death,  |  23. 

Mine  operators  as  employers,  see  Master  and 
Servant,  ||  96,  235,  277,  289; 


MINORS. 


See  Infkntii 


MISREPRESENTATION. 

See  Fraud. 

By  insured,  see  Insurance,  i  264. 

MISTAKE. 

Ground  for  Introduction  of  parol  or  extrinsic 
evidence  to  vary  contract,  see  Evidence,  {  433. 


MODIFICATION. 

Of  contract,  see  Contracts,  i  243. 

MONEY  LENT. 

g  7.  Evidence  in  an  action  for  money  loaned 
as  to  good  faith  of  defendant  in  making  a  trans- 
fer of  stock  to  plaintiff  held  admissible. — Fullis 
V.  Somerville  (Mo.)  78& 

f  7.  Eividence  in  an  action  ts  meover  money 
loaned  held  to  saataia  a  finding  and  judgment 
for  plaintilf.— Pullis  t.  SomerviUe  (Ma)  786. 

MONEY  RECEIVED. 

Recovery  of  price  paid  tor  land,  see  Vendor  and 

Purchaser,  {  334. 
Recovery  of  tax  paid,  see  Taxation.  |  543. 

MONOPOLIES. 

Grants  of  privileges  or  immunities,  see  Con- 
stitutional  Law,  H  206,  208. 

MORTGAGES. 

I.  BEQUIBITEB  AKB  VAIJDXTT. 

(A)  NATURE  AND  ESSENTIALS  OF  CON- 
VEYANCES AS  SECURITY. 

I  84.  A  deed  absolute  in  form  signed  with 
the  understanding  that  it  was  given  in  extin- 

Siishment  of  a  debt  held  not  a  mortgage.— 
tringfellow  t.  Braselton  (Tex.  Civ.  App.)  204. 

nX.  0ON8TBU0TION  AHS  OPERA- 
TION. 

(D)  LIEN  AND  PRIORITY. 

I  154.  A  party  taking  a  trust  deed  held 
chargeable  with  knowledge  that  a  purchase-money 
note  secured  bjr  a  vendor  s  lien  reserved  in  a  jprior 
deed  was  a  claim  against  the  land.— W.  L,  Moody 
&  Co.  V.  Martin  (Tex.  Civ.  App.)  1015. 

{  165.  One  taking  a  trust  deed  to  secure  a 
note  given  as  additional  security  for  a  pre-exist- 
ing debt  held  not  a  purchaser  in  good  faith.— W. 
L.  Moody  &  Co.  t.  Martin  (Tex.  Qv.  App.)  1016. 

VXX.  PAYMENT     OB    FEBFOBMANOB 

OF  CONDITION,  BEZ,EA8E, 

AND  SATISFACTION. 

I  812.  To  recover  for  failure  of  a  mort- 
gagee to  enter  satisfaction  of  the  mortgage  on 
the  record  after  payment,  the  burden  Is  upon 
the  party  aggrieved  to  show  that  the  mortgagee 
failed  to  enter  the  satisfaction  within  60  days 
after  being  requested  to  do  so,  in  view  of  Ku> 
by's  Dig.  {  5402.— Hill-Ingham  Lumber  Co.  t. 
Neal  (Ark.)  247. 

i  312.  Evidence  held  not  to  show  that  a 
mortgagee  receiving  satisfaction  of  a  mortj^a^ 
failed  to  enter  satisfaction  on  the  record  within 
60  days  after  requested  to  do  so  by  the  mort- 
gagor.— Hill  Ingham  Lumber  C^.  v.  Neal  (Ark.) 

X.  rOBECLOaVBE  BT  ACTION. 

(J)  8ALB. 

Right  of  dower  as  against  purchaser  on  fore- 
closure of  trust  deed  executed  by  husband  and 
wife,  see  Dower,  {  46. 

{  634.  He  purchaser  of  land  on  mortgage 
foreclosure  acquires  only  the  mortgagor's  inter- 
est in  the  land.— Bishop  v.  Van  Winkle  (Ky.) 
345. 

MOTIONS. 

For  parHoular  pwrpotet  or  telief. 
Arrest  of  judgment  in  criminal  prosecutions^ 
see  Criminal  Law,  g{  968,  974. 
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Ghanm  of  renue  in  clyil  actions,  see  Venae,  i 

Continuance  in  ciril  actions,  see  Continuance. 
Dissolution    of    injunction,    see    Injunction,    { 

167. 
Mew  trial  in  civil  actions,  see  New  Trial,  IS 

124,  144. 
New  trial  in  criminal  prosecutions,  see  Criminal 

Law,  IS  917-958. 
Opening  or  settinK  aside  default  judgment,  see 

Judgment,  SI  139-145. 
Presentation  of  objections  for  review,  see  Ap- 
peal and  EIrror,  ||  19S-23a 
Presumption  of  authority  of  attorney  to  receive 

notice  of  motion,  see  Attorney  and  Client,  {  70. 
Quashing  or  vacating  execution,  see  Execution, 

S  163. 
Belating  to  pleadings,   see   Pleading,   H  852- 

369. 
Betaxation  of  costs,  see  Costs,  S  214. 

MULES. 

Judicial  notice  of  klcldng  propensities,  see  Evi- 
dence, {  13. 

MULTIPLICITY  OF  SUITS. 

Jurisdiction  of  equity  to  avoid,  see  E>]uity,  S 
61. 

MUNICIPAL  CORPORATIONS. 

See  Counties;    Schools  and  School  Districts,  {I 

53-81. 
Mandamus,  see  Mandamus,  8  112. 
Ordinances  relating  to  intoxicating  liquors,  see 

Intoxicating  Liquors. 
Begulation  of  railroads,  see  Railroads,  8|  227, 

24a 
Street  railroads,  see  Street  Railroads. 

Z.  CREATION,    AIiTEBATIOir,    EXIST. 
ENOE.  AXn  DI880Z.1TTION. 

(B)  TERRITORIAL  EXTENT  AND  SUBDI- 
VISIONS. ANNEXATION,  CONSOLI- 
DATION, AND  DIVISION. 

Judicial  notice,  see  Evidence,  |  10. 

n.  OOVEBNMENTAI.  POWEBS  AND 
FITNCTIONa  IN  OENEBAL. 

8  57.  Municipal  corporations  have  only  such 
power  as  is  granted  by  the  Legislature,  unless 
otherwise  provided  in  the  Constitution.— Man- 
tel V.  State  (Tex.  Cr.  App.)  855 ;  Sue  Lung  v. 
Same  (Tex.  Cr.  App.)  857. 

S  58.  A  grant  of  power  to  a  mnnicipal  cor- 
poration by  the  Legislature  will  l>e  construed 
more  strongly  against  the  corporation. — Mantel 
▼.  State  (Tex.  Cr.  AppJ  855;  Sue  Lung  v. 
Same  (Tex.  Cr.  App.)  857. 

IV.  PB0CEEDIN08    OF    COITNCIL    OB 
OTHER  OOVEBNING   BODY. 

(B)  ORDINANCES  AND   BY-LAWS  IN 
GENERAL. 

S  111.  An  ordinance,  by-law,  or  order  im- 
posing license  fees  may  be  valid  in  part  and 
invalid  in  part. — Fiscal  Court  of  Owen  County 
T.  F.  &  A.  Cox  Co.  (Ky.)  290. 

V.  OFFIOEBS,  AGENTS,  AND  EBC 
rLOYtM. 

(A)  MUNICIPAL  OFFICERS  IN  GENERAL. 
S  173.  Rule  for  charging  sureties  of  chief 
of  police  on  official  bond  for  wrongful  act  of 
such  officer,  stated.— Cold  v.  Campbell  (Tex. 
Civ.  App.)  463. 

(B)  MUNICIPAL  DEPARTMENTS  AND 
OFFICERS  THEREOF. 

I  185.  Municipal  authorities  held  to  possess 
discretionary    power    to    select    the    policemen 


to  be  dismissed  puimant  to  an  ordinance  redo- 
cing  the  police  force. — Wagner  v.  City  of  Lonia- 
ville  (Ky.)  283. 

}  186.  Where  a  police  ofScer  waa  wrong- 
fully dischaified,  and  bis  place  was  filled  by  the 
officers  remaining,  some  one  of  whom  drew  the 
salary  which  the  officer  would  have  receive^ 
had  he  remained  on  the  force,  the  officer  conld 
not  recover  from  the  city  salary  during  the 
time  be  was  discharged.— Wagner  t.  City  of 
Louisville  (Ky.)  288. 

ZX.  PTTBUO  IMPBOVESCENTS. 

(B)  PRBIC-IMINARY  PROCEEDINGS  AND 
ORDINANCES  OR  RESOLUTIONS. 
{  807.  -The  appointment  of  a  board  of  im- 
provement by  the  council  of  a  city  is  not  invalid 
because  the  board  was  appointed  by  the  same 
ballot  on  which  a  board  of  improvement  for  a 
sewer  district  was  appointed.— Boles  v.  Kellejr 
(Arlt.)  1073. 

i  314.  Under  the  statute,  the  board  of  im- 
provement held  required  to  determine  how  and  to 
what  extent  streets  shall  be  improved  pursuant 
to  petitions  of  property  owners  specifying  the  im- 
provement desired. — Boles  v.  Kelley  (Ark.)  1073. 

(C)  CONTRACTS. 

8  830.  A  requirement  of  specified  material 
to  be  used  in  a  paving  contract  held  Improper, 
excluding  competition.— Muff  v.  Cameron  (Mo, 
App.)  116. 

(E)  ASSESSMENTS  FOR  BENEFITS,  AND 

SPECIAL  TAXES. 

Amendment  of  pleading  to  conform  to  proofs  ia 
action  to  set  aside  assessment,  see  Pleading, 
8  237. 

i  407.  Under  Const  art  19,  |  27,  the  Legisla- 
ture held  authorized  to  amend  Kirby's  Dig.  S  5665, 
relating  to  street  improvements,  on  the  petition  of 
resident  owners,  by  striking  out  the  word  "reai- 
dent."— Boles  v.  Kelley  (Ark.)  1073. 

i  513.  In  a  suit  by  abutting  owners  to  can- 
cel tax  bills,  the  question  of  their  invalidity 
on  the  ground  that  the  contract  for  the^  im- 
provement waa  not  submitted  to  comi>etitioii 
held  not  in  issue.- MufC  v.  Cameron  (Mo.  App.) 
116. 

(F)  ENFORCEMENT  OF  ASSESSMENTS 

AND   SPECIAL  TAXES. 
Against  homestead,  see  Homestead,  8  105. 
Concurrent  jurisdiction  of  circuit  and  justices^ 

courts,  see  Courts,  |  472. 
Motion  to  make  complaint  more  definite  in  pro- 

ceediugs  to  restrain  enforcement  of  tax,  see 

Pleading,  8  367. 

I  538.  Under  Kirby's  Dig.  88  5740-5742,  a 
complaint,  in  a  suit  by  taxpayers  against  a 
board  of  improvement,  held  to  state  no  cause 
for  equitable  relief.— Boles  t.  Kelley  (Ark.) 
1073. 

f  538.  The  allegation  in  the  complaint,  in  a 
suit  to  restrain  the  enforcement  of  assessments 
for  a  local  improvement,  held  not  to  show  that 
the  petition  for  the  improvement  was  void  lie- 
cause  signers  were  procured  by  fraud  and  mis- 
representation.—Boles  V.  Kelley  (Ark.)  1073. 

I  538.  The  allegation  in  a  complaint,  in  a  suit 
to  restrain  the  collection  of  assessments  for  a 
street  improvement,  held  not  to  show  a  certaia 
defect  in  laj-ing  out  a  paving  district. — Boles  ▼. 
Kelley  (Ark.)  1073. 

8  53&  Under  Kirby's  Dig.  88  5679,  56.S5, 
a  suit  to  restrain  the  collection  of  a  street  im- 
provement assessment  held  barred.— Boles  v.  Kel- 
ley (Ark.)  1073. 

8  538.  Owners  of  property  assessed  for  a 
street  improvement,  who  sue  to  enjoin  the  col- 
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lection  of  the  aasesnnent  on  the  ground  of  the 
invalidity  of  the  contract  for  the  improvement, 
mnat  malce  the  contractor  a  party.— Boles  t. 
Kelley  (Ark.)  1073. 

I  068.  Thongh  the  action  provided  by  stat- 
ute for  the  enforcement  of  a  special  assess- 
ment may  be  deemed  a  statatory  action,  when 
the  court  obtains  jurisdiction  thereof  it  does  not 
proceed  to  judgment  in  the  mere  exercise  of 
statutory  powers,  but  in  the  exercise  of  its  gen- 
eml  jurisdiction. — Robinson  v.  Levy  (Mo.)  577. 

I  570.  A  judgment  for  the  enforcement  of  a 
special  municipal  assessment  is  not  personal 
against  a  landowner  because  it  recites  that 
"defendant  is  indebted  to"  the  city  in  the  sum 
sought  to  be  enforced,  where  it  directs  the 
amount  of  the  judgment  to  be  levied  on  the 
property  assessed,  which  is  described. — Bobinson 
T.  Levy  (Mo.)  577. 

I  570.  The  allegation  in  a  petition  to  enforce 
a  special  assessment  for  a  street  improvement 
that  "this  plaintiff  is  the  owner  of  such  tax 
bill,  and  the  same  nor  any  part  has  been  paid," 
sufficiently  shows  that  the  tax  has  not  been 
paid  to  withstand  a  collateral  attack  on  the 
judgment.— Kobinson  v.  Levy  (Mo.)  577. 

I!  570.  Under  Rev.  St.  1899,  S  672  (Ann.  St. 
1906,  p.  686),  the  failure  of  a  petition  for  the 
enforcement  of  a  special  tax  bill  to  allege  non- 
payment of  such  bill  cannot  be  made  the  basis 
of  a  collateral  attack.— Robinson  v.  Levy  (Mo.) 
677. 

t  570.  In  an  action  to  enforce  a  special  as- 
sessment for  street  improvements,  certain  de- 
fects held  matters  of  defense,  of  which  defend- 
ant cannot  avail  himself  in  a  collateral  pro- 
ceeding.— Robinson  v.  I«evy  (Mo.)  577. 

f  570.  A  pietition  for  the  enforcement  of  a 
special  municipal  tax  bill  for  a  street  improve- 
ment held  Bulficient  to  support  the  judgment  as 
against  a  collateral  attack.— Robinson  v.  Levy 
(Mo.)  577. 

{  582.  A  sberifTs  deed  on  a  sale  on  a  judg- 
ment to  enforce  a  special  municipal  assessment 
held  sufficient,  without  stating  whether  the 
newspaper  in  which  the  notice  of  sale  was  pub- 
lished was  a  weekly  or  daily,  or  a  weekly  and 
daily.— Robinson  v.  Levy  (Mo.)  577. 

Z.  POUCB  POWER  AHD  BEOVZA* 
TIONS. 

(A)  DBJLEGATION,  EXTENT.  AND  EXER- 
CISE OF  POWER. 

f  592.  A  pure  food  ordinance  held  invalid, 
as  in  violation  of  Dallas  City  Charter  (Sp. 
Laws  1907.  p.  580,  c.  71)  art.  2,  §  3,  subd.  37, 
and  Code  Cr.  Proc.  1895,  art  931.— Mantel  v. 
State  (Tex.  Cr.  App.)  855;  Sue  Lung  v.  Same 
(Tex.  Cr.  App.)  857.  ^ 

{  592.  Where  there  is  a  conflict  lietween  a 
statute  and  an  ordinance,  the  ordinance  must 
yield,  if  necessary  to  hold  either  invalid. — Man- 
tel T.  State  (Tex.  Cr.  App.)  855 ;  Sue  Lung  v. 
Same  (Tex.  Cr.  App.)  85?. 

{  592.  The  city  of  Dallas  may  adopt  appro- 
priate ordinances  to  protect  the  public  health. 
If  they  conform  to  the  state  law  on  the  same 
subject.- Mantel  v.  State  (Tex.  Cr.  App.)  866; 
Sue  Lung  v.  Same  (Tex.  Cr.  App.)  857. 

(  604.  A  city  ordinance,  providing  for  the 
Impounding  of  animals  running  at  large,  held 
a  proper  police  regulation  under  Kirby's  Dig. 
11    5450,    5451.— McKenzie    v.    Newlon    (Ark.) 


XX.  VBB  AXn  BEOITLATIOir  OF  PVB- 
UC  PXJiOES.  PBOPERTT, 

jam  woBKS. 

(A)  STREETS    AND    OTHESl    PCTBLIO 
WAYS. 

8  658.  The  nature  of  the  Interest  of  a  city 
in  its  streets  stated.— Martin  t.  City  of  St 
Joseph  (Mo.  App.)  94. 

Zn.  TOBTS. 

(A)  EXERCISE  OF  GOVERNMENTAL  AND 
CORPORATE  POWERS  IN  GENERAL. 

{  736.  A  city  held  liable  for  a  nuisance  due 
to  a  dumping  ground  maintained  by  it,  not- 
withstanding it  was  outside  its  corporate  lim- 
its.—City  of  Coleman  v.  Price  (Tex.  Civ.  App.) 
905. 

{  786.  A  city  in  removing  refuse  from  its 
streets  and  depositing  it  upon  its  dnmpmg 
ground  held  engaged  in  corporate  duty,  and  lia- 
ble for  a  nuisance  thereby  created.-— City  of 
Coleman  v.  Price  (Tex.  Civ.  App.)  905. 

i  742.  In  an  action  against  a  citv  for  in- 
jnrjr  to  property  resulting  from  the  maintenance 
of  its  dumping  ground  adjacent  thereto,  evi- 
dence held  to  justify  the  conclusion  that  the 
injury  was  permanent. — City  of  Coleman  v. 
Price  (Tex.  CSv.  App.)  905. 

(O  DEFECTS  OR  OBSTRUCTIONS  IN 
STREETS  AND  OTHER  PUB- 
LIC WAYS. 

I  755.  Cities  are  not  insurers  against  acci- 
dents on  streets  and  sidewalks. — Elam  v.  City 
of  Mt.  Steriing  (Ky.)  250. 

S  771.  A  city  held  not  liable  for  injuries  to 
a  pedestrian  slipping  on  the  Ice  on  a  sidewalk. 
— Vonkey  v.  City  of  St.  Louis  (Mo.)  733. 

J  771.  Where  the  unsafe  condition  of  a 
street  was  occasioned  by  the  freezing  at  night 
of  the  snow  thereon,  the  city  was  not  liable  for 
injuries  to  a  pedestrian,  about  noon  the  follow- 
ing day,  by  slipping  on  the  sidewalk.— Vonkey 
T.  CSty  of  St.  Louis  (Mo.)  733. 

(  781.  A  city  held  not  liable  for  Injury  caus- 
ed by  a  horse  taking  fright  at  stone  piled  along 
street  curbing.— Elam  v.  City  of  Mt.  Sterling 
(Ky.)  250. 

{  799.  Duty  of  cities  and  towns  respecting 
the  maintenance  of  streets  stated. — Elam  t. 
City  of  Mt  Steriing  (Ky.)  250. 

i  816.  Wliere  one  suing  a  city  for  personal 
injury  relied  on  the  proposition  that  crossing 
stones  piled  in  the  street  tended  to  frighten 
horses  of  ordinary  gentleness,  the  iietltion 
should  have  pleaded  it — Elam  v.  City  of  Mt. 
Steriing   (Ky.)   250. 

8  821.  Generally  the  question  whether  an 
object  in  a  street  tends  to  frighten  horses  of 
ordinary  gentleness  is  a  jury  question. — Elam  v. 
City  of  Mt  Steriing  (Ky.)  260. 

8  821.  In  an  action  against  a  city  for  In- 
juries from  defects  in  a  board  walk,  whether  the 
defect  had  existed  long  enough  for  the  city  to 
have  discovered  it  by  ordinary  care  held  for  the 
jury.— City  of  Covington  v.  Gates  (Ky.)  342. 

(D)  DEFECTS  OR  OBSTRUCTIONS  IN 

SEWERS,  DRAINS,   AND  WATER 

COURSES. 

8  834.  That  the  outlet  of  a  culvert  under  a 
city  street,  too  small  for  the  stream  it  was  to 
carry,  was  outside  the  city  limits,  held  not  to 
affect  the  city's  liability  for  the  overflow  of  the 
stream.— Martin  v.  City  of  St  Joseph  (Mo. 
App.)  94. 
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I  834.  That  a  city  iDalntaining  a  noisance 
caused  by  a  street  oMtnicting  a  stream  did  not 
originally  constmct  the  street  held  not  to  af- 
fect its  liability.— Martin  t.  City  of  St  Joseph 
(Mo.  App.)  94. 

i  834.  That  a  dty  nsed  dne  care  to  keep  In 
proper  condition  a  street  embankment,  which 
obstructed  a  stream,  by  providing  too  small  a 
culvert,  after  the  city  limits  were  extended  to 
include  the  locality,  held  no  defense  to  the  city's 
liability  for  the  overflow  of  the  stream.— Mar- 
tin T.  Oity  of  SL  Joseph  (Mo.  App.)  94. 

{  8S9.  Where  a  city  does  not  create  a  nnl- 
sance  caosed  by  a  city  street  obstmcting  the 
flow  of  a  stream,  it  is  not  liable  for  its  main- 
tenance, unless  it  maintains  the  same  after  no- 
tice and  request  to  abate  it.— Martin  t.  Cil7 
of  St.  Joseph  (Mo.  App.)   94. 

I  84S.  Hie  evidence  being  conflicting  as  to 
whether  a  city  had  receivea  notice  to  abate  a 
nuisance,  it  was  a  question  for  the  Jury  wheth- 
er the  city  was  liable  for  the  maintenance  of 
the  nuisance.— Martin  t.  City  of  St  Joseph 
(Mo.  App.)  94. 

i  846.  A  pptitioo,  in  an  action  against  a 
ci^  for  injuries  caused  by  the  overflow  of 
water  from  an  insufficient  culvert,  held  to  state 
a  cause  of  action  as  for  a  nuisance. — Martin  t. 
City  of  St  Joseph  (Mo.  App.)  94. 

xm.  nsoAX.  makaqemewt,  pub< 

ZJO  DEBT,  BEOinUTIES,  AITD 
TAXATION. 

(O  BONDS  AND  OTHER  SBXJUHITIBS, 
AND  SINKING  FUNDS. 
I  918.  Under  Const  f{  167,  187,  the  l*m- 
ance  of  bonds  for  the  purchase  or  erection  of 
school  buildings  for  white  children  cannot  he 
enjoined.— Crosby  t.  City  of  Mayfield  (Ky.)  816. 

MURDER. 

See  Homicide,  H  8>  28. 

MUTUAL  BENEFIT  INSURANCE 

See  Inaurance,  f{  719-793. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  |  60. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

i  16.  The  difference  between  the  names 
"Zan"  and  "Zann"  held  immaterial.— Zan  v. 
CUrk  (Tex.  Civ.  App.)  892. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  |  262. 

NATURALIZATION. 

See  Aliens,  |  69. 

NAVIGABLE  WATERS. 

Se«  Ferries;   Waters  and  Water  CJouraea. 
Am  boundaries,  see  Boundaries,  {  15. 

X.  BIGHTS  OF  P1JBUO. 

I  20.  A  bridge  over  a  navigable  river,  bnilt 
onder  the  authority  of  an  act  of  Congress  (Act 
June  27,  1882,  22  Stat.  109,  c.  240),  held  pre- 
sumptively built  according  to  plans  and  location 
approved  by  the  Secretan  of  War,  as  required 
by  the  act — Shreveport  Cottonwood  Co.  v.  Mis- 
souri Valley  Bridge  &  Iron  Co.  (Ark.)  760. 

f  20.  A  railroad  maintaining  a  temporary 
false  woTk  to  repair  its  bridge  across  a  navi- 


gable river  held  not  liable  for  the  Iom  of  Ion 
caught  in  the  drift  accumulated  by  reason  of 
the  false  work  and  lost— Shreveport  Cotton- 
wood Co.  T.  Missouri  Valley  Bridge  &  Iron  Cow 
(Ark.)  750. 

nX.  BXPABXAlt  AXB  UTTOBAIi 
BIGHTS. 

I  39.  Statement  of  riparian  rights  of  one 
having  land  bounded  by  a  navigable  river. — 
Hobart-Lee  Tie  Co.  v.  Stone  (Mo.  App.)  604. 

NAVIGATION. 

See  Navigable  Waters,  S  20. 

NEGLIGENCE. 

Causing  death,  see  Death,  U  7-104. 
Measure  of  damages,  see  Damages,  i  QBl 

By  particular  aiofe*  of  person*. 

See  Carriers,  Sj  99,  117-136,  160-166,  177, 180, 
282-321;  Municipal  Corporations,  f|  736- 
845;  Railroads,  U  227-'443;  United  States 
Marshals,  {  32. 

Employers,  see  Master  and  Servant  H  86-296. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  {I  37-73. 

OondituM  or  mm  of  particular  apeoie*  of  prop- 
erty, vorkt,  m8«A««ery,  or  other  in$tr»- 
mentalittet. 
See  Bridges,   g{  42,  46;    Electricity;    Explo- 
sives ;    Railroads,  U  iZI-HS ;    Street  Rail- 
roads, H  78-117. 
Demised  premises,  see  landlord  and  Tenant,  | 
166. 

X.  ACTS  OR  OMISSIONS  OONSTXTITT. 
INO  NEOUOENOE. 

(A)  PERSONAL  CONDUCT  IN  OENBBAU 

I  2.  To  entitle  one  to  sue  for  negligence  In 
performing  a  contractual  duty,  no  injury  to 
person  or  property  being  shown,  it  must  ap- 
pear that  the  contract  was  made  by  him  or 
was  made  for  his  benefit — Southwestern  Tele- 
graph &  Telephone  0>.  t.  Solomon  (Tex.  Civ. 
App.)  214. 

}  15.  Where  an  injury  was  the  result  «f  the 
concurrent  negligence  of^two  persons,  and  would 
not  have  occurred  in  the  absence  of  either,  ei- 
ther is  liable.— Southwestern  Telegraph  &  Tele- 
phone Co.  T.  Bruce  (Ark.)  564. 

H.  PROXIMATE   OAVSE   OF   INJURY. 

{  56.  To  make  one  liable  for  negligent  in- 
juries, the  negligence  must  be  sudi  that  the  in- 
juries would  not  have  occurred  without  it — 
Tolin  T.  Terrell  (Ky.)   290. 

g  66.  In  an  action  for  injuries  from  de- 
fendant's negligence,  plaintiff  must  prove  negli- 
gence naturally  resulting  in  the  injury,  and 
the  absence  oi  evidence  upon  any  material  point 
is  as  fatal  as  the  absence  of  all  evidence  would 
be.— Louisville  &  N.  R.  Oo.  y.  Long's  Adm'r 
(Ky.)  359. 

f  61.  Where  an  accident  occurs  from  two 
causes,  each  due  to  negligence  of  different  per- 
sons, each  person  whose  acts  contributed  to  the 
accident  are  liable  for  the  injury  resulting,  and 
the  negliget>ce  of  one  is  no  excuse  for  the  negli- 
gence of  the  other.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Williams  (Tex.  CU.  App.)  1043. 

m.  OONTRIBITTORT   HBOLIOENOE. 

Of  owner  of  shipment,  see  (Carriers,  I  121. 

Of  passen^r,  see  Carriers,  |S  343,  347. 

Of  i>er80n  injured  at  railroad  crossing,  see  Rail- 
roads, ii  ^,350. 

Of  person  injured  by  electricity,  see  Electricity, 
I  18. 
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Of  peraon  injured  hj  mule,  we  Animala,  }  71. 
Of  person  Injured  on  or  near  railroad  tracks, 

see  Railroads,  ||  381,  887. 
Of  person  killed,  see  Death,  }  28. 
Of  servant,  see  Maater  and  Senraat,  H  228- 

248,  289,  206. 

(A)  PERSONS  INJURED  IN  GENERAL. 

I  88.  Nature  and  application  in  general  of 
the  humanitarian  doctrine  stated.— Mats  t.  Mis- 
souri Pac.  Ry.  Co.  (Mo.)  581. 

(  83.  In  this  state,  there  is  no  such  thins 
as  comparative  negligence ;  and,  if  the  negli- 
gence of  both  parties  co-operate,  there  is  usual- 
ly no  liability,  except  for  the  humanitarian  or 
last  chance  doctrine.— Mats  ▼.  Missouri  Pac. 
Ry.  Co.  (Mck)  684. 

I  88.  Plalntilf  should  recorer.  notwithstand- 
ing his  own  negligence.  If  defendant  could  have 
avoided  the  injury.— Potter  r.  Sfc  Louis  &  8.  F. 
R.  Ca  (Mo.  App.)  683. 

i  83.  Plaintiff  may  leoover  for  defendant's 
UMllgenc*,  though  his  own  exposed  him  to  the 
risk  of  injury,  if  it  was  mote  immediately 
caused  by  defendant's  omission.— Potter  v.  Bt 
LonU  ft  S.  F.  R.  Co.  (Mo.  App.)  683. 

(B)  CHILDREN    AND    OTHERS    UNDER 
DISABILITY. 

Injuries   from   negligence    in    maintenance   of 
electric  wires,   see   Electricity,   {  18. 

i  86.  An  infant  la  only  required  to  exercise 
such  care  as  may  be  reasonably  expected  of 
one  of  his  age  under  like  circumstances;  the 
law  recognising  his  lack  of  mature  discretion. 
—Smith's  Adnfr  ▼.  National  Coal  ft  Irm  Co. 
(Ky.)  280. 

IV.  AOTXOXS. 

(A)  RIGHT  OF  ACTION,  PAR'nBS,  PRE- 

UMINARY  PROCEEDINGS,  AND 

PLEADING. 

I  119.  Rule  where  general  allegations  of  neg- 
ligence are  followed  by  averments  of  particu- 
lar negligent  acts.— Lantry-Sliarpe  Contracting 
Co.  T.  McCracken  (Tex.  Civ.  App.)  453. 

(B)  BVIDENCa 

(  121.  The  prima  facie  case  of  negligence 
established  by  the  proof  of  an  accident  and  re- 
sulting injury  is  not  conclusive,  but  the  burden 
shifts  to  the  person  charged  with  negligence, 
and  to  esca{>e  liability  he  must  prove  Eis  free- 
dom from  nedigence.— Southwestern  Telegraph 
ft  Telephone  Ca  ▼.  Bruce  (Ark.)  664. 

{  12L  Where  an  accident  might  have  re- 
sulted from  one  of  two  causes,  for  one  of 
which  defendant  is  liable,  plaintiff  must  prove 
that  the  injury  arose  from  such  cause.-^or- 
gan  T.  Temagami  Min.  Co.  (Mo.  App.)  90. 

{  184.  In  an  action  for  iwrsonal  injuries  oc- 
casioned by  the  throwing  of  a  bottle  from  a 
roof  garden  of  a  hotel,  evidence  held  to  sup- 
port a  verdict  for  defendant.— Bruner  ▼.  Seel- 
bech  Hotel  Ca  (Ky.)  873. 

(O  TBIAI*    JUDGMENT,    AND    REVIEW. 

I  136.  Where  there  is  any  evidence  establish- 
ing the  issue  in  favor  of  one  charged  with  neg- 
ligence, an  instmction  that  his  negligence  has 
been  conclusively  proved  htitd  erroneous.— South- 
western Telegraph  ft  Telephone  Ca  t.  Bruce 
(Ark.)  664. 

{  136.  If  It  !•  8  aneatlon  whether  plaintiff's 
act  was  that  of  an  ordinarily  prudent  person, 
the  question  is  for  the  Jury.— Lewie'  Adm'r 
T.  Bowling  Green  Gaslight  Co.   (Ky.)  278. 

I  186.  While  ordinarily  the  question  of  prox- 
imate cause  is  for  the  Jury,  where  the  injury  is 
connected    with    the    alleged    negligence    only 


by  speculation  and  conjecture,  the  question  is 
for  the  court.— Tolin  v.  Terrell  (Ky.)  290. 

{  136.  Reasonable  care  held  ordinarily  a 
onestion  for  the  Jury.— Sharp  t.  Layne  (Ky.) 

{  130.  Acts  <tf  negligence  need  not  be  charac- 
terised ••  such  in  order  to  raise  a  question  for 
the  Jury.— International  &  O.  N.  R.  Co.  v. 
Garcia  (Tex.  Civ.  App.)  206. 

(  136.  If  reasonable  men  might  (airly  differ 
whether,  under  the  existing  conditions,  decedent 
acted  as  an  ordinarilv  prudent  person  would 
have  acted,  he  cannot  be  held  neglisent  i»  mat- 
ter of  law.— International  ft  G.  N.  R.  Co.  ▼. 
Tinon  (Tex.  Civ.  App.)  936. 

i  188.  In  an  action  against  a  hotel  company 
for  personal  injuries,  an  instruction  as  to  the 
liability  of  the  company  for  injuries  inflicted 
by  an  intoxicated  man  in  the  hotel  held  not . 
erroneous.- Bruner  t.  Seelbach  Hotel  Co.  (Ky.) 
878. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notaa. 

NEGROES. 

Duty  of  carrier  as  to  protecdos  tnd  can  of 
negro  passengers,  see  CUrion,  |  282. 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial  In  drll  actions,  see  New 

Trial,  I  108. 
Ground  for  new  trial  in  criminal  prOMCntlon, 

see  Criminal  Iaw,  f|  069,  841. 

NEW  TRIAL 

Ooets,  see  Costs,  |  266. 

In  criminal  prosecutions,  see  Criminal  Law,  U 

917-968. 
Necessity  of  motion  for  purpose  of  review,  see 

AppMl  and  Error,  U  292,  300. 
Opening  or  vacating  judgment,  see  Judgment, 

Review  of  discretionary  rulings  on  motion  for, 
see  Appeal  and  Error,  f  979;  Criminal  Law, 
11166. 

Sufficiency  of  statement  of  constitutional  ques- 
tion on  motion  for  new  trial  in  order  to  vest 
appellate  jurisdiction  in  Supreme  Court,  see 
Courts,  I  231. 

L  NATURE  AND  80OPB  OF  BXMEDT. 

{  6.  The  granting  of  a  new  trial  for  "mis- 
understanding and  misconstruction  of  the  agreed 
statement  of  facts"  by  the  court  is  a  proper  ex- 
ercise of  the  trial  court's  discretion.— Groves  r. 
Terry  (Mo.)  1167. 

n.  osoiTinDS. 

(D)  DISQUALIFICATION  OE  MISCON- 
DUCT OF  OB  AFFE(3TING  JURY. 

I  62.  The  court  held  not  authorized  to  set 
aside  a  verdict  as  a  quotient  verdict,  in  the  ab- 
sence of  a  showing  that  it  was  arrived  at  in 
compliance  with  a  previouslx  formed  agreement. 
—Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  t.  Light 
(Tex.  Civ.  App.)  1058. 

(F)  VERDICT  OR  FINDINGS  CONTRARY 
TO  LAW  OR  EVIDENCE. 

I  75.  In  an  action  for  damages  for  injury 
to  a  tract  by  the  discharge  of  sewage  in  a 
stream  running  through  it,  a  verdict  for  |1,000 
held  properly  set  aside  on  the  ground  of  the 
inadequacy  of  damages.— Morris  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  687. 

S  75.  Where  there  is  a  definite  measure  of 
damages,  whether  in  a  contract  or  tort  action. 
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tbe  trial  conrt  mnat  set  aside  the  yerdict  if  it 
is  satisfied  that  the  damages  awarded  are  in- 
adequate under  the  clear  weiKbt  of  the  evidence. 
— Morrii  T.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
687. 

}  75.  A  Terdict  la  concluaive  npon  the 
amount  of  damages  in  actions  for  personal 
wrongs  where  there  is  no  definite  measure  of 
damages,  and  the  trial  court  cannot  set  it  aside 
on  the  ground  of  inadequate  damages,  unless 
the  amount  awarded  is  so  inadequate  as  to 
shock  the  understanding,  and  show  that  the 
veidict  resulted  from  prejudice  or  passion. — 
Morris  T.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
887. 

(H)  NBWIiY  DISCOVERED  EVIDENCE. 

§  105.  That  one  of  plaintiffs  witnesses  had' 
stated  in  the  presence  of  two  affiants  that, 
though  summoned,  he  knew  nothing  about  the 
case,  did  not  as  a  matter  of  law  entitle  de- 
fendant to  a  new  trial  for  newly  discovered 
evidence. — Houston  &  T.  C  R.  Cp.  v.  Daven- 
port (Tex.)  790. 

m.  FBOCEEDIIfOB  TO  PBOOUHE 
MEW  TRIAI- 

I  124.  A  motion  for  a  new  trial  for  newly 
discovered  evidence,  which  does  not  set  out 
such  evidence,  or  the  names  and  addresses  of  the 
witnesses  who  would  testify  thereto,  is  fatally 
defective.— Winn  v.  Grier  (Mo.)  48. 

i  144.  Under  Laws  1905,  p.  21,  c.  18,  it  was 
not  an  abuse  of  discretion  to  deny  a  new  trial 
on  the  evidence  of  a  single  juror  that  it  was 
agreed  that  the  vote  of  the  majority  should  con- 
stitute the  verdict.— Kalteyer  v.  Mitchell  (Tex.) 
792 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOLLE  PROSEQUI. 

Of  criminal  prosecutions,  see  Criminal  Law,  { 
302. 

NON  EST  FACTUM. 

Inconsistency  of  plea  of  payment,  see  Plead- 
ing, S  93. 

NONSUIT. 

Before  trial,  aee  Dismissal  and  Nonsuit 

NOTARIES. 

Authority  to  administer  oaths,  see  Oath,  {  2. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

A.I  alfecting  particular  olatiet  of  periOH*. 
See  Carriers,  {   180;    Principal  and  Agent,  | 

178. 
Bona  fide  purchaser,  see  Vendor  and  Pnrdiaser, 

ii  229,  &0. 

Ai  affecting  particular  righti,  dutiet,  and  Itaiilt- 
tiei. 

Rights  of  occupying  claimants  to  compensation 
for  improvements  as  affected  bv  notice  of  ad- 
verse title,  see  Improvements,  {  4'. 

Of  particular  faett,  actt,  or  prooeedtngi  not 
judicial. 

Adverse  claim  to  land,  as  affecting  right  of  oc- 
cupying claimant  to  compensation  for  im- 
provements, aee  Improvements,  {  4. 

Lobs  of  or  injury  to  goods,  see  Carriers,  f  180. 


Of  psrticuitr  fuMeial  proceedHtga. 

Action  or  i>roceBs,  see  Process,  f  g  85-lOS. 

I  6.  Rule  respecting  doctrine  of  notice,  stat- 
ed.—Richmond  T.  Ashcraft  (Mo.  App.)  689. 

NUISANCL 

I.  PSIVATfi  MTJXBAKOES. 

{Ai  NATURE  OF  INJURY,   AND  LIA- 
BILITY THEREFOR. 

Liability  of  municipal  corporation,  aee  Munici- 
pal Corporations,  {  736. 

I  L  A  "nuisance"  defined.— Martin  t.  City 
of  St.  Joseph  (Mo.  App.)  94. 

n.  PTTBUO  mnSAKOES. 

(Q  ABATEMENT  AND  INJUNCTION. 

Abatement  of  nuisance  caused  by  city's  obstruc- 
tion of  stream,  see  Municipal  Corporations,  i 
845. 

(D)  CRIMINAL  PROSECUTIONS. 

{  91.  An  indictment  for  maintaining  a  com- 
mon-law nuisance  held  good  as  against  a  demur- 
rer on  the  ground  that  it  was  not  direct  and 
certain,  as  required  by  Cr.  Code  Prac.  (  124. — 
Indian  Refining  Co.  t.  Commonwealth  (Ky.) 
274. 

S  92.  In  ft  prosecution  for  maintaining  a 
common-law  nuisance  in  permitting  oil  and  ref- 
use from  a  refinery  to  enter  a  stream,  it  is  com- 
getent  for  the  state  to  show  the  effect  the  oil 
ad  on  the  stream  in  the  county  in  which  the 
indictment  was  found.— Indian  Refining  Co.  ▼. 
Commonwealth  (Ky.)  274. 

OATH. 

Of  referee,  see  Reference,  {  42. 

Of  trial  judge  on  making  statement  explain- 
ing bill  of  exceptions  in  criminal  prosecution, 
see  Criminal  Law,  i  1092. 

t  2.  Notaries  public  did  not  at  common  law 
have  the  right  to  administer  oath,  and  cannot 
exercise  this  power  unless  authorized  by  stat- 
nte.— Anderson  v.   Commonwealth   (Ky.)  3G4. 

OBJECTIONS. 

To  evidence  at  trial,  see  Trial,  {  85. 
To  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  I  695. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  Constitutional  Law,  |  140l 

OBSTRUCTIONS. 

Of  easements,  see  Easements,  g  61. 
Of  highways,  see  Highways,  §  164. 
Of    surface    waters,    see    Waters   and    Water 
Courses,  (  118. 

OFFER. 

Of  proof,  see  Trial,  S  40. 

To  Durchase  school  land,  see  Public  Lands,  | 

173. 
To  sell  land,  see  Vendor  and  Purchaser,  f  1& 

OFFICERS. 

ESmbezzlement,  see  Ehnbezzlement. 
Mandamus,  see  Mandamus,  |  112. 

Particular  oUiiet  of  offlcort. 
See  Judges ;   Justices  of  the  Peace ;  Receivers  ; 
Sheriffs  and  Constables ;    United  States  Mar- 
shals. 
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Bank  ofltccn,  see  Banks  uid  Bankinc ,  i  262. 
GoUecton  of  tazea,  lee  Taxation,  {  561. 
Corporate  officera,    see   Corporations,    |{   297- 

340,428-607. 
Oranty  ofllcerB,  see  Coantlea,  S|  09-101. 
Highway  officers,  see  BiKhways,  {  90, 
Manicipal  crfficers,  see  Mnnicipal  Corporation*, 

!{  113-188. 
Bdiool  officera,  aee  Schoola  and  School  Diatrlcta, 

H  Sa-67. 

ZH.  BIGHT8.  POWEBg,  PUTIBS,  AND 
UABIUTIES. 

{  9S.  A  de  Jure  officer  %«M  not  entitled  to  re- 
coyer  the  salary  drawn  by  the  de  facto  officer 
pending  the  litigation  inTolTing  the  right  to  the 
office.— Wagner  t.  City  of  LoniBrille  (Ky.)  283. 

IV.  TiTABTT.THB»  ON  OFFIOIAX. 
BONDS. 

f  129.  Snreties  on  bond  of  public  officer  held 
liable  for  all  defaults  of  the  officer  within  the 
limit  of  what  the  law  authorizes  or  enjoins  up- 
on him  as  such  officer,  but  not  for  acts  not  done 
in  his  official  capacity. — Gold  t.  Campbell  (Tex. 
CiT.  App.)  463. 

I  129.  Acts  of  officers  "rirtute  officii"  and 
"colore  officii."  defined.— Gold  v.  Campbell  (Tex. 
Civ.  App.)  463. 

OILS. 

Oil  refinery  aa  nuisance,  see  Nuisance,  H  91,  82 

OPENING. 

Judgment,  see  Judgment,  if  139-145. 

OPINION  EVIDENCE. 

In  civil  actions,  see  Evidence,  Si  471-568. 
In  criminal  prosecutions,  see  Criminal  Law,  if 
459-494. 

OPINIONS. 

Of  courts,  see  Courts,  if  89-97. 

ORDER  OF  PROOF. 

At  trial,  see  Trial,  If  67,  6& 

ORDERS. 

Review  of  appealable  orders,  see  Appeal  and  Er- 
ror. 
Publication  of  process,  see  Process,  f  98. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, ff  111,  307,  314,  592,  604. 

OUTSTANDING  TITLE. 

Cost  of  extinguishing  ontstanding  title  as  set- 
olt  against  price  of  iatxxt,  see  vendor  and  Pur- 
chaser, f  310. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward ;   Infants. 

Custody  ot  children  on  divorce,  see  Divorce,  { 

298. 
Habeas  corpus  to  determine  custody  of  infant, 

see  Habeas  Corpus,  |  99. 

f  2.  A  father's  afteement  to  surrender  con- 
trol of  an  infant  chud  to  its  grandparents  was 
revocable,  and  was  revoked  as  a  matter  of  law 
by  the  father's  death  if  the  mother  survived.— 
Smith  V.  Toung  (Mo.  App.)  628. 


PAROL  EVIDENCE 

Ib  dvil  actions,  see  Evidence,  if  398-460. 

PARTIAL  INVALIDITY. 

Of  municipal  ordinance,  see  Municipal  Cterporar> 

tions,  i  111. 
Of  statute,  see  Statutes,  f  ei. 

PARTIES. 

Death  grAund   for  abatement,   see   Abatement 
and  Revival,  ff  61,  72. 

In  particular  action*  or  proceeding*. 
See  Ejectment,  f  39;   Mandamus,  |  146;   Sper 

cific  Performance,  f  106. 
Criminal   prosecutions,   see   Criminal    I«w,   H 

60,  75. 
For  unfair  competition,   see  Trade-Marks  and 

Trade  Names,  f  91. 
To  cancel  written  instrument,  see  Cancellation 

of  Instruments,  f  35. 

Judgment  and  relief  a*  to  partie*,  and  parOet 

affected  ty  iudgmente  or. proceeding*  thereon. 
See  Judgment,  f  239. 

Redew  a*  to  partie*,  and  partie*  to  proceeding* 

in  appeilate  court*. 
Parties  entitled  to  allege  error,  see  Appeal  and 

Error,  f  1137 ;   Criminal  Law.  f  1137. 
Reversal  aa  to  one  or  more  parties,  see  Appeal 

and  Error,  |  1175. 

To  conveyance*,  contract*,  or  other  tran*action*. 
See  Bonds,  f  52 ;  Contracts,  f  i  15,  187 ;  Fraud- 
ulent Conveyances,  f  174. 
Joint  interest,  see  Joint  Adventures. 
Persons  affected  by  estoppel,  see  Estoppel,  f  98. 

in.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

f  51.  In  a  suit  to  foreclose  vendors'  liens, 
defendants  held  properly  denied  leave  to  im- 
plead third  persona.— Zan  v.  Clark  (Tex.  Civ. 
App.)  892. 

V.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

f  75.  Failure  to  object,  either  by  demurrer 
or  answer,  to  the  omission  of  a  necessary  party, 
is  a  waiver  thereof  under  Rev.  St.  1899,  §  602 
(Ann.  St.  1000,  p.  628).— Mingus  v.  Bank  of 
Ethel  (Mo.  App.)  683. 

f  88.  The  objection  of  misjoinder  of  parties 
is  waived  by  the  failure  to  demur  to  the  peti- 
tion.— Groves  v.  Terry  (Mo.)  1167. 

i  06.  Defendant  in  equity  did  not  waive  mis- 
jomder  of  plaintiffs  by  pleading  over  after  de- 
murrer, where  the  objection  was  also  asserted 
as  a  defense. — Breimeyer  v.  Star  Bottling  Co. 
(Mo.  App.)  119. 

PARTITION. 

I.  BT  ACT   OF  PARTIES. 

f  9.  The  husband  of  an  heir  held  to  take  no 
greater  title,  because  joined  with  her  as  a  joint 
grantee  in  a  voluntary  partition  deed,  than  he 
would  have  taken  as  her  husband,  if  not  named 
at  all.— Starr  v.  Barts  (Mo.)  1128;  Same  T. 
Kisner  (Mo.)  1129. 

PARTNERSHIP. 

See  Joint  Adventures. 

I.  THE  KEI.ATION. 

(B)  AS  TO  THIRD  PERSONS, 
i  29.     Partnership  is  to  be  determined  from 
the  intent  of  the  parties  as  disclosed  by  the  whole 
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contract— MingQf  ▼.  Bank  of  Ethel  (Mo.  App.) 
683. 

i  30.  Agreement  held  not  to  indicate  an  intent 
to  form  a  partnership;  bnt  that  one  party  should 
share  in  the  prafits  merely  as  compensation  for 
his  services. — Miugus  t.  Bank  of  Ethel  (Mo. 
App.)  683. 

{  32.  A  voluntary  association  of  independent, 
but  connecting  railroads  for  the  expeditious 
handling  of  freight  does  not  constitute  a  part- 
nership.—Atlantic  Coast  Liine  B.  Co.  r.  Richard- 
son (Tenn.)  496. 

(C)  EVIDENCE. 

f  65.  Certain  fact  held  to  tend  to  show  that 
one  person  was  merely  an  employe  of  another 
and  rebut  any  presumption  of  partnership  be- 
tween them.— Mingus  t.  Bank  of  Ethel  (Mo. 
App.)  683. 

IV.  BIGHTS  Ain>  UABIUTIES   AS 
TO  THI1U>  PERSONS. 

(A)  BBPEESBNTATION  OF  FIRM  BY 
PARTNER. 

f  128.  A  contract  by  a  partner  in  the  firm 
name  held  not  within  the  scope  of  the  firm  busi- 
ness, and  not  binding  on  the  firm  unless  rati- 
fied.—S.  W.  Slayden  &  Co.  ▼.  Palmo  (Tex.  Civ. 
App.)  1054. 

i  146.  A  note  executed  by  a  member  of  a 
tradingpartnership  is  binding  on  the  partner- 
ship.-Wallace  &  Reed  v.  Reed  Bros.  (Tez.  Civ. 
App.)  1019. 

(D)  ACTIONS  BY  OR  AGAINST  FIRMS  OR 
PARTNERS. 

i  218.  Whether  dealing  in  cotton  and  cotton 
seed  was  within  the  apparent  scope  of  a  part- 
nership, so  as  to  constitute  it  a  trading  partner- 
ship, held  for  the  jury.— Wallace  &  Reed  t. 
Reed  Bros.  (Tex.  Oiv.  App.)  1019. 

PASSENGERS. 

See  Carriers,  §{  246-384. 

Liability  of  street  car  companv  for  injuries  to 
person  on  street  through  negligent  act  of  pas- 
senger, see  Street  Railroads,  (  78. 

PATENTS. 

Public  lands,  see  Public  Lands,  {{  61,  151. 

PAYMENT. 

See  Compromise  and  Settlement. 

Implied  authority  of  agent  to  receive  payment, 

see  Principal  and  Agent,  {  106. 
Subrogation  on  payment,  see  Subrogation: 

Of  particular  claatea  of  oiligaiioni  or  liaiilitiei. 

See  Judgment,  §  881 ;    Mortgages,  8  312. 

Bid  for  purchase  of  school  lands,   see  Public 

Lands,  {  173. 
Bill  of  exchange  <m:  promissory  note,  see  Bills 

and  Notes,  «f  427,  432. 
Compensation  for  property  taken  for  public  use, 
<     see  Eminent  Domain,  J  155. 
Taxes,  see  Taxation,  i  543. 

HI.   OPERATION    AMB    EFFECT. 

I  48.  A  mere  payment  of  a  part  of  a  claim, 
(or  which  the  party  making  the  payment  is  not 
liable,  is  not  an  implied  promise  to  discharge 
the  remainder  of  the  claim.— P.  &  M.  J.  Bannon 
▼.  Jackson  (Tenn.)  504. 

IV.  PI.EADINO,  EVIDENCE.  TRIAIi, 
AND  REVIEW. 

Ineonsisten<7  of  plea  of  non  est  factum,  see 
Pleading,  {  93. 


Payment  as  an  affirmative  defense  in  general, 
see  Pleading,  g  79. 

i  60.  Where  payment  is  pleaded,  the  plea 
is  held  in  law  to  mean  payment  in  money,  and 
if  otherwise,  or  if  it  rests  on  an  independent 
agreement,  the  substantive  facts  of  the  agree- 
ment must  be  pleaded,  and  cannot  be  shown 
under  a  general  denial  or  a  simple  plea  of  pay- 
ment.—People's  Bank  v.  Stewart  (Mo.  App.)  99l 

PENALTIES. 

For  disobedience  of  subpoena  to  witness,   see 

Witnesses,  {  21. 
For  failure  to  enter  satisfactioa  of  mortgage, 

see  Mortgages,  I  312. 

PERFORMANCE. 

Of  contract,  see  Contracts,  }t  284-30S;  Vendor 

and  Purchaser,  |  140. 
Of  contract  of  sale,  see  Sales,  1168. 
Of  covenant,  see  Covenants,  }  lOSL 

PERJURY. 

Weight  and  sufficiency  of  evidence  in  criminal 
prosecutions  where  witness  sulisequently  states 
that  the  testimony  was  perjured,  see  Criminal 
Law,  i  553. 

I.  OFFENSES   AND    RESPONSIBUJTT 
THEREFOR. 

i  9.  A  bank  officer's  report,  required  by  St. 
1909,  f  593  (Russell's  St.  {  2182),  may  be  sworn 
to  before  a  notary,  notaries  being  authorized 
by  Civ.  Code  Prac  S  549,  and  St  1909,  {  3754 
(Russell's  St  {  4856),  to  administer  oaths ;  and, 
if  such  re{>ort  is  false,  the  officer  is  guilty  of 
false  swearing  denounced  by  section  1175  (Rus- 
sell's St  I  3709).— Anderson  t.  Commonwealth 
(Ky.)  364. 

n.  PBOSECVnON  AND  PUNISHKENT. 

Evidence  of  other  offenses,  see  Criminal  Law,  I 
370. 

Pleading  matters  judicially  noticed,  see  Indict- 
ment and  Information,  g  61. 

{  25.  An  indictment  for  perjury  held  suffi- 
cient without  showing  how  the  perjured  testi- 
mony was  material.— Yardley  v.  State  (Tex.  Cr. 
App.)  146. 

{  26.  An  indictment  under  St  1909,  i  1173 
(Russell's  St  i  3709),  for  false  swearing  in 
making  report  of  the  condition  of  a  bank  re- 
quired by  section  593  (Russell's  St  i  2182), 
held  sufficient— Anderson  v.  Commonwealth 
(Ky.)  364. 

i  32.  Evidence  held  inadmissible  in  a  perjury 
trial.— Hardin  v.  State  (Tex.  Cr.  App.)  974. 

PERSONAL  INJURIES. 

See  Assault  and  Battery,  SS  15,  35. 
Measure  of  damages,  see  Damages,  {  95. 
Traveler  on  highway,   see  Municii>al  Corpora- 
tions, 81  755-821. 

Particiilar  oautei  or  meant  of  inivry. 

See  Bridges,  88  42,  46;   Electricity,  |  14;  N«- 

ligence. 
Operation  of  railroads,  see  Railroads,  S|  274. 

m  327-350. 

PartiotAar  clMse*  of  pertont  irnhred. 

Employe,  see  Mfuter  and  Servant  88  85-296. 

Passenger,  see  Carriers,  §§  282-321. 

Person  on  or  near  railroad  tracks,  see  Railroads, 

§§  357-401. 
Traveler    on   highway   crossing   railroads,    se« 

Railroads,  88  527-350. 


Topics,  dlTlalons,  *  section  (i)  NUMBERS  In  this  Index,  A  Dec.  &  Amer.  Digs,  ft  Reporter  Indexes  agree 


Digitized  by 


Google 


INDEX-DIGEST. 


1283 


PERSONAL  PROPERTY. 

Sec  Property. 

PER  STIRPES. 

Taking  p«r  itiipeB,  see  Wills,  I  531. 

PETITION. 

To  eetablish  highway,  see  Highways,  S  29l 
In  pleadinc,  see  Pleading,  {}  49,  62. 

PHOTOGRAPHS. 

Use  of  photographs  by  public  officers  to  identify 
persons  accused  of  cnme,  see  Torts,  {  8. 

PICTURES. 

Use  of  photographs  by  public  offlcers  to  Identify 
persons  accused  of  cnme,  see  Torta,  |  & 

PUCL 

Of  holding  meetings  of  schod  boeid,  see  Schools 
and  School  Districts,  f  57. 

PLEA. 

In  ciTil  actions,  see  Pleading,  |(  79-107. 
In  criminal  prosecution,  see  Criminal  Law,  Ig 
29^  302. 

PLEADING. 

Admissions  in  pleading,  as  evidence, 
dence,  |  208. 


Bri- 


AppUcability  of  Instructions  to  pleadings,  see 
Ti  ■  •    "  """  ' — 


Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, {  250. 
Taking  pleadings  tojmy  room  on  retirement  of 
i,  fi  307. 


rrUl.  fS  250-253. 

nformif — '  j-j— 
ment,  { 
?aking  pi 
jury,  see  Trial, 

Allegation*  a*  to  particular  foot*,  aota,  or  tran*- 

actiom. 
See  Damages,  i|  142,  158;   Payment,  |  00. 
Contributory  negligence  of  jmssenger,  see  Car- 
riers, I  8&. 

In  actiont  by  or  againtt  partioular  oZotie*  of 

periont. 
Assignee,  see  Assignments,  |  131. 
Banks,  see  Banks  and  Banking,  {  226. 

In  particular  actiont  or  proo«eding$. 

See  Equity,  «  296;  Fraud,  f  47;  Libel  and 
Slander,  §S  85,  100:  Negligence,  f  119;  Spe- 
cific Performance,  |  114, 

For  breach  of  contract  of  sale,  see  Sales,  |  413. 

For  conspiracy  to  injure  reputation,  see  Con- 
spiracy, }  18. 

For  injuries  caused  by  obstructions  in  street,  see 
Municipal  Corporations,  {  816. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, ig  262,  264. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
»  131. 

For  loss  of  or  injury  to  shipment  of  live  stock, 
see  Carriers,  g  227. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

On  attachment  lx>nd,  see  Attachment,  |  349. 

On  bill  or  note,  see  Bills  and  Notes,  gg  462-487. 

On  claim  against  decedent's  estate,  see  Execu- 
tors and  Administrators,  }g  443,  444. 

On  constable's  bond,  see  Sberifb  and  Consta- 

■   bles,  g  168. 

On  county  treasurer's  bond,  see  Counties,  g  101. 

On  insurance  policy,  see  Insurance,  H  634,  646. 

On  stock  subscription,  see  Corporations,  g  268. 

Pleas  in  criminal  prosecutions,  see  Criminal 
lAW,  g  292. 

To  restrain  collection  of  municipal  assessments, 
see  Municipal  Corporations,  g  538. 


Revieto  9f  deeitiontand  pleading  in  appellate 

court). 
Harmless  error  in  rulings  on,  see  Appeal  and 

E>rror,  gg  1039-1042. 
Presumption  as  to  time  of  filing,  see  Appeal  and 

Error,  g  916. 
Beview  of  rulings  on  as  dependent  on  presenta* 

tion  in  lower  court  of  grounds  of  review,  see 

Appeal  and  Error,  g  193, 

X.  rOBK  AHS  AX.LEOATXON8  XB 
OENEBAL. 

i  8.  A  petition,  in  an  action  tor  slander  of 
title  to  property,  held  insufficient — Continental 
Realty  Co.  v.  Little  (Ky.)  310. 

i  8.  The  statement  in  a  supplemental  plead- 
ing that  the  pleader  intended  to  or  did  in  fact 
declare  upon  a  certain  instrument  is  but  the 
conclusion  of  the  pleader,  and  adds  nothing  to 
the  sufficiency  of  the  original  pleading. — Connor 
V.  Zackry  (Tex.  Civ.  App.)  177. 

I  84.  The  sufficiencv  of  a  petition  diallenged 
by  objection  at  the  trial  on  the  ground  tliat  it 
fails  to  state  a  cause  of  action  is  determined  by 
the  rules  which  obtain  as  to  such  a  question  aft- 
er verdict  and  judgment. — State  ex  tel.  Bife  v. 
Reynolds  (Mo.  App.)  653. 

IX.  DEOLABATIOX,   COMFLAXITT,   PE- 
TITION. OR  STATEMEITT. 

In  particular  action*  or  proceeding*. 
See  Death,  g  52;    Libel  and  Slander,  g  8S. 
On  bill  or  note,  see  Bills  and  Notes,  H  402,  471. 

I  49.  Under  Rev.  St.  1899,  g  592  (Ann.  St. 
1906,  p.  612),  whether  a  petition  based  a  canse 
of  action  on  negligence  or  nuisance  held  imma- 
terial.—Martin  V.  City  of  St.  Joseph  (Mo.  App.) 
94. 

g  62.  Where  plaintiff  purchased  land  at  Judi- 
cial sale  through  his  agent,  he  is  entitled  to  land 
described  in  the  sale,  and  is  not  limited  by  the 
language  used  by  the  agent  in  assigning  to  him 
the  bid— Sale  v.  Pulasld  Stave  Co.  (Ky.)  404. 

nX.  PX.EA  OB  AWSWEB,  OBOag-COM. 
FUaNT.  AMD  AX7IDAVIT 
OF  DEFENSE. 

In  action  on  bill  ot  note,  see  Bills  and  Notea,  | 
475. 

(A)  DEFENSES  IN  GENERAL. 

I  79.  The  defenses  of  release  beeanse  defend- 
ant was  a  surety  and  was  discharged  for  want 
of  notice  of  certain  facts,  accord  and  satisfac- 
tion, payment,  or  any  defense  going  to  show  the 
extinguishment  of  a  cause  of  action  which  once 
existM  held  affirmative  defenses,  and  as  such  to 
be  specially  pleaded.— People's  Bank  v.  Stewart 
(Mo.  App.)  99. 

g  90.  The  answer  may  contain  as  many  de- 
fenses as  defendant  may  have,  provided  they 
are  separately  stated  and  are  consistent. — ^Peo- 
ple's Bank  v.  Stewart  (Mo.  App.)  99. 

g  90.  An  answer  to  a  suit  on  notes  held 
to  plead  one  defense,  breach  of  warranty,  and 
to  be  good  against  general  demurrer. — Adams  v. 
Gary  Lumber  Co.  (Tex.  Civ.  App.)  1017. 

g  93.  The  plea  ot  non  est  factum  is  not  In- 
consistent with  the  plea  of  payment;  defenses 
being  inconsistent  only  when  the  proof  of  one 
necessarily  disproves  the  other.— People's  Bank 
V.  Stewart  (Mo.  App.)  99. 

(B)  DILATORY  PLEAS  AND  MATTER  IN 
ABATEMENT. 

g  107.  Where  the  defect  relied  on  is  latent  in 
the  case  and  does  not  appear  on  the  face  of  the 
proceedings,  a  plea  in  bar  in'  the  answer  raitdng 
the  defect  by  special  plea  does  not  waive  the 
question  of  plaintiff's  right  to  proceed. — Wicecar- 
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v«i  T.  MenauitUe  Town  Mat  In*.  Oo.  (Mo.  App.) 
68a 

I  lOT.'  Where  die  defect  relied  on  in  a  (pecial 
plea  is  one  latent  in  the  case  and  does  not  ap- 
pear on  the  face  of  the  proceedings  so  as  to  be 
available  by  demarrer  or  motion,  it  may  be 
raised  by  special  plea  in  the  answer. — Wicecarver 
T.  Mercantile  Town  Mat  Ins.  Co.  (Mo.  App.) 


▼.  AEMimBER  OR  EXCEPTXOH. 

As  part  of  record  on  appeal  or  error,  see  Ap- 
peal and  Error,  {  518. 

Rendering  judgment  against  defendant  without 
passing  on  demurrer  to  answer,  see  Judgment, 
I  107. 

{  210.  A  speaking  demurrer  does  not  exist  in 
Missouri.— Hubbard  t.  Slavens  (Mo.)  1104 ;  Wa- 
ters V.  Hubbard  (Mo.)  1112;  Hall  y.  Same.  Id.; 
Devol  V.  Same,  Id.  , . 

{  212.  A  plaintiff  abandons  bis  demurrer  to 
the  answer  by  failing  to  call  for  a  ruling  there- 
on, and  by  asking  for  a  judgment  on  the  merits. 
— Plunkett  T.  State  Nat  Bank  (Ark.)  1079. 

i  214.  A  demarrer  to  an  amended  petition 
admits  that  its  allegations  are  true.— Breimeyer 
T.  Star  Bottling  Co.  (Mo.  App.)  119. 

{  214.  A  demurrer  admitting  only  matters 
well  pleaded  held  not  to  admit  the  truth  of  aver- 
ments of  the  legal  interpretation  of  a  bond  sued 
on. — ^Elau  Claire-St.  Louis  Lumber  Co.  t.  Banks 
(Mo.  App.)  611. 

i  214.  The  allegations  of  a  petition  most  be 
taken  as  true  on'  demarrer  theteto.— QrifBn  t. 
Griffin  (Tex.  Civ.  App.)  910. 

§  216.  A  complaint  cannot  be  sustained  as 
against  a  general  demurrer  on  facts  not  alleged 
in  the  complaint.— Herf  &  Frerichs  Chemical  Co. 
V.  Brewster  (Tex.  Civ.  App.)  880. 

{  22i;  tinder  Kirby's  Dig.  S  6137,  plaintiff 
in  a  suit  for  unliquidated  damages  was  bound 
to  prove  the  damages  sustained,  notwithstand- 
ing defendants  refused  to  plead  further  after  the 
overruling  of  their  demurrer. — Greer  v.  NewbiU 
(Ark.)  531. 

$  221.  Where  a  demurrer  was  overruled  to  a 
complaint  stating  a  cause  of  action  for  unliqui- 
dated damafies,  the  complaint  held  sufficient  to 
sustain  findings  on  the  merits,  except  as  to  the 
damages.— Greer  v.   Newbill   (Ark.)   531. 

vx.  ahended  Ain>  sttpplemeittai. 

PLEADINGS  Ain>  REPLEADER. 

In  action  on  bill  or  note,  see  Bills  and  Notes,  { 
487. 

I  237.  In  a  salt  to  cancel  tax  bills  issued  for 
paving  a  street,  an  amendment  to  the  petition 
to  meet  the  evidence  held  properly  refused. — 
Muff  V.  Cameron  (Mo.  App.)  116. 

{  258.  A  defective  plea  in  abatement  may  be 
amended  after  evidence  has  been  offered  in  sup- 
port of  the  original  plea  and 'Excluded  on  the 
ground  that  the  plea  was  insufficient  to  admit  the 
same.— Gray  v.  Puller  (Tex.  Civ.  App.)  919. 

VH.  SIONATVRE  AND  VERIFICATION. 

In  action  by  assignee,  effect  of  failure  to  deny 
assignment  under  oath,  see  Assignments,  S 
131. 

Vni.  PROFERT,  OYER,  AND  EX- 
HIBITS. 

I  310.  An  exhibit  is  no  part  of  the  petition, 
even  though  it  is  attached,  and  the  petition 
states  it  is  made  a  part  thereof.— Robinson  y. 
Levy  (Mo.)  677. 

f  310;  An  exhibit  is  no  part  of  the  pleading 
and  per  se  tenders  no  issue  calling  for  a  separate 
verdict— Pnllis  v.  Somerville  (Mo.)  736. 


f  310.  An  exhibit  attached  to  an  answer 
held  not  a  part  of  the  answer,  though  it  was 
alleged  so  to  be.— Hanks  v.  Hanks  (Mo.)  1101. 

I  310.  Exhibits  do  not  cmistltute  a  part  of 
the  petition  to  which  they  are  attached  for  the 
purposes  of  a  demarrer  thereto. — Hobberd  ▼. 
Slavens  (Mo.)  1104;  Waters  t.  Hubbard  (Mo.) 
1112;    Hall  ▼.  Same,  Id.;    Devol  r.  Same,  Id. 

{  311.  An  exhibit  will  not  cure  a  defect  in  a 
pleading,  or  supply  tbe  place  of  necessatr  aver- 
ments.— Standaxd  Lumber  Go.  r.  ColweU  (Ky.) 
286. 

{  311.  An  exhibit  filed  with  the  pleading 
may  be  considered  on  demarrer  to  the  pleading. 
—Standard  Lumber  Co.  v.  ColweU  (Ky.)  286. 

XI.  MOTIONS. 

I  352.  A  motion  to  strike  a  pleading  cannot 
be  considered  as  a  general  demurrer  thereto.^ 
Hubbard  v.  Slavens  (Mo.)  1104;  Waters  v.  Hul>- 
bard  (Mo.)  1112;  Hall  v.  Same.  Id.;  Devoi  ▼. 
Same,  Id. 

{  367.  The  allegation  in  the  complaint  in  a 
suit  to  enjoin  the  enforcement  of  assessment* 
for  a  local  improvement,  held  indefinite,  author- 
izing motion  to  make  the  same  more  definite  and 
certain.— Boles  v.  Kelley  (Ark.)  1073. 

(  369.  The  court  should  have  sustained  de- 
fendant's motion  to  compel  plaintiff  to  elect  be- 
tween two  inconsistent  defenses  to  defendant'* 
counterclaim.— Lankford  t.  Lankford  pSy.)  962. 

Xn.  ISSUES,  PROOF,  AND  VARIANCE. 

In  action  for  libel  or  slander,  see  Label  and 
Slander,  {  100;  Negligence,  |  119. 

{  398.  Parties  cannot  claim  to  be  surprised 
by  evidence  as  to  an  issue  where,  prior  to  the 
trial,  a  deposition  was  taken  in  which  tbe 
matter  was  fully  gone  into  and  discussed. — 
Probst  T.  Hinesley  (Ky.)  388;  Hinesley  v.  Beat- 
tie,  Id. 

Xni.  DEFECTS    AND    OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDOBXENT. 

(  403.  Plaintiffs'  right  to  recover  was  not 
defeated  by  insufficiency  of  the  petition  where 
the  deficiency  was  supplied  by  the  answer. — Zan 
V.  Clark  (Tex.  Civ.  App.)  892. 

I  406.  Where  an  alleged  misjoinder  of  causes 
of  action  appeared  on  the  face  of  the  petition, 
defendants  waived  it  by  failing  to  demur  on 
that  groond.— Stone  v.  Perkins  (Mo.)  717. 

I  406.  A  defendant  who  fails  to  demur  for  a 
defect  patent  on  the  face  of  the  petition  thereby 
waives  his  right  to  complain  thereof  by  answer>- 
in^  over,  provided  the  petition  is  sufficient  to  sus- 
tarn  the  judgment  when  construed  by  tbe  rule  ob- 
taining after  verdict. — Wicecarver  v.  Mercantile 
Town  Mut  Ins.  Co.  (Mo.  App.)  698. 

S  418.  By  answering  over,  plaintiffs  waived 
their  demurrer  to  defendant's  equitable  counter- 
claim, except  as  to  the  proposition  that  it  did 
not  state  a  cause  of  action  as  a  cross-petition. 
-Hubbard  v.  Slavens  (Mo.)  1104;  Waters  v. 
Hubbard  (Mo.)  1112;  Hall  v.  Same,  Id.;  De- 
vol V.  Same,  Id. 

{  426.  An  exception  to  the  denial  of  a  omh 
tion  to  strike  out  part  of  a  pleading  is  waived 
by  pleading  further.— Hubbara  v.  Slavens  (Mo.) 
1104 ;  Waters  v.  Hubbard  (Mo.)  1112 ;  Hall  r. 
Same,  Id. ;    Devol  v.  Same,  Id. 

{  428.  Rule  affecting  the  practice  of  chal- 
lenging the  sufficiency  of  a  petition  on  oral  objec- 
tion to  the  introduction  of  evidence,  stated. — 
Porter  ▼.  Illinois  Southern  Ry.  Co.  (Mo.  App.) 
680. 

{  433.  A  defect  In  a  petition  htid  cared  by 
verdict— Louisville  &  N.  R.  Co.  t.  Shelbnine 
(Ky.)  303. 
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i  433.  Where  there  is  no  demurrer  to  a  peti- 
tion in  a.  suit  on  an  attachment  bond  for  plain- 
tiff's failure  to  aver  nonpayment  of  damages  sus- 
tained, the  omission  of  the  averment  is  cured  by 
the  verdict  as  provided  by  the  statute  of  Jeofails. 
Rev.  St.  1899,  i  672  (Ann.  St.  1906,  p.  686).— 
Bute  ex  rel.  Rife  v.  Reynolds  (Mo.  App.)  653. 

I  433.  Rev.  St.  1890',  {  672  (Ann.  St  1906, 
p.  686),  held  merely  declaratory  of  the  common- 
law  role  that  a  verdict  aids  a  cause  of  action 
defectiT«Iy  stated.— Porter  v.  Illinois  Southern 
By.  Co.  (Mo.  App.)  680. 

f  433.  Under  Rev.  St  1899,  {  1106  (Ann.  St 
1906,  p.  945),  a  petition  against  a  railroad  com- 
I>aDy  tor  injury  to  crops  by  trespassing  animals 
urough  defendant's  failure  to  fence  its  right  of 
way,  etc.,  held  sufficient  after  veidict— Porter  T. 
lUinoia  Southern  By.  Co.  (Mo.  App.)  680. 

i  433.  Under  Rev.  St  1899,  }  672  (Ann.  St 
1906,  p.  686),  a  judgment  in  an  action  on  a  fire 
policy  will  not  be  reversed  because  of  the  failure 
of  the  petition  to  specifically  allege  that  the  loss 
was  ascertained  00  days  before  the  institution  of 
the  suit.— Wlcecarver  v.  Mercantile  Town  Mut 
Ins.  Co.  (Mo.  App.)  898. 

I  433.  A  petition  in  an  action  on  a  fire  policy 
held  to  show  after  verdict  that  the  suit  was  in- 
stituted 60  days  after  the  ascertainment  of  the 
loss  as  provided  in  the  policy. — Wicecarver  r. 
Mercantile  Town  Mut.  Ins.  Co.  (Mo.  App.)  698. 

(  434.  Any  failure  of  an  answer  in  ejectment 
to  comply  with  Civ.  Code  Ptac.  i  125,  in  set- 
ting forth  tracts  claimed  by  defendant,  held 
cured  by  the  reply  and  verdict— Bryant  t.  Piew- 
Itt  (Ky.)  343. 

PLEDGES. 

f  55.  A  payee  of  a  note  secnred  by  notes  de- 
posited by  a  third  person  as  collateral  held  en- 
titled to  sue  tbe  maker  without  pursuing  his 
remedy  to  enforce  the  collateral,  or  he  may  sue 
the  maker  and  enforce  the  collateral  at  the  same 
time.— Plunkett  r.  State  Nat  Bank  (Ark.)  1079. 

POISONS. 

Direction  of  verdict  in  prosecution  for  murder 
by  poisoning,  see  Criminal  Law,  {  753. 

Ziffect  of  opinion  evidence  in  prosecution  for 
murder  by  poison,  see  Criminal  Law,  |  494. 

Murder  by  poisoning,  see  Homicide,  H  143,  147, 

Testimony  of  accomplices  in  prosecution  for 
murder  by  poisoning,  see  Criminal  LaWi  {  507. 

POLICE  POWER. 

See  Constitutional  Law,  i  81. 
Of  municipality,  see  Municipal  Corporations,  {{ 
592,  604. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POLLUTION. 

Of  water  coniae,  see  Waters  aai  Water  Oonrs- 
es,  f  76. 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Tenant, 

}  142. 
Of  note,  rigfat  to  make  payment  to  one  out  of 

possession,  see  Bills  and  Notes,  I  427. 


POWERS. 

Creation  by  will,  see  WUls,  {  693. 
Of  attorney,  see  Principal  and  Agent, 

X.   CBEATIOIT,   EXIBTEirOE,  AJTD  VA- 
LEDITT. 

t  1.  Nature  of  a  collateral  power  stated.— 
C<dumbia  Trust  Co.  v.  Christopher  (Ky.)  948. 

i  1.  Powers  appendant  and  in  gross  distin- 
guished.— Columbia  Tnist  Co.  v.  Christopher 
(Ky.)  943. 

Ji  1.  Powers  are  either  collateral  or  such  as 
ate  to  an  estate  or  interest  given  by  tbe  donor 
to  the  donee.— Columbia  Trust  Co.  v.  Christopher 
(Ky.)  943, 

n.  CONSTBVCTXON  AND  EXECtmON. 

{  23.  The  distinction  between  collateral  pow- 
ers and  such  as  relate  to  an  estate  or  interest 
given  by  the  donor  to  the  donee  of  the  power  is 
chiefly  important  respecting  tbe  extinguishment 
or  suspension  of  such  powers  by  the  donee. — 
Columbia  Trust  Co.  v.  Christopher  (Ky.)  943. 

8  23.  Rule  governing  suspension  or  destruc- 
tion of  powers  by  the  donee  stated. — Columbia 
Trust  Ca  v.  Christopher  (Ky.)  943. 

{  23.  Method  whereby  powers  may  be  releas- 
ed, extinguished,  or  suspended  stated. — CoIumUa 
Trust  Co.  V.  Christopher  (Ky.)  94.3. 

(  43.  Even  if  a  conveyance  by  a  devisee  did 
not  t>as8  good  title,  held,  that  equitv  would  not 
permit  the  grantee  to  be  disturbed.— Columbia 
Trust  Co.  T.  Christopher  (Ky.)  943. 

PRACTICL 

/«  partieular  civil  action*  or  proeeedingg. 
See  Divorce,   U  62-195;    Ejectment;    Habeas 
Corpus,  U  85-109 ;    Mandamus,  {i  146,  187 ; 
Prohibition;  Trespass  to  Try  Title,  U  25-45. 

PartioiUat  proeeedinoi  mi  aetionM. 
See  Abatement  and  Revival;    Affidavits;    Ap- 

?earance ;  Continuance ;  Coats ;  Damages,  |{ 
42-222;  Depositions;  Dismissal  and  Non- 
suit ;  Evidence ;  Execution ;  Judgment ;  Ju- 
ry ;  Limitation  of  Actions ;  Parties;  Plead- 
ing;   Process;    Reference;   Trial;    Venue. 

Partieular  remediei  i*  or  incident  to  ooMoim. 
See    Attachment ;     Garnishment ;     Injunction ; 
Receivers. 

Procedure  m  criminal  proteoutiont. 
See  Criminal  Law. 

For  offenses  against  liquor  laws,  see  Intozica- 
ting  Liquors,  H  226-^9. 

Procedure  tn  exercite  of  ipeoial  or  Umited  iurit- 

dietion. 
In  equity,  see  Equity. 

Procedure  in  or  hy  particular  court*  or  trfbundl*. 

See  Courts. 

In  justices'  courts,  see  Justices  of  the  Peace,  f 
106. 

Procedure  on  review. 

See  Appeal  and  Error;  Audita  Querela;  Cer- 
tioran,  I  41;  Exceptions,  Bill  of;  Justices 
of  the  Peace,  f  162;    New  Trial. 

PREFERENCES. 

In  fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, I  115.    ;. 

PREJUDICL 

Ground  for  reversal  in  civil  actions,  see  Appeal 

and  Error.  fS  1029-1073. 
Local  prejudice  ground  for  change  of  venue  of 

criminal   prosecutions,   see   Cfriminal   Law,   } 
126. 
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PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  Criminal  Law,  I  543. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  {(  148-186. 

PREMATURE  JUDGMENT. 

Appealability  as  dependent  on  motion  to  let 
aside  in  lower  court,  see  Appeal  and  Error, 
I  238. 

Confirming  sale  of  property  of  infant,  see  In- 
fants, f  39. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Adverse  PoBsession,  { 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  Exec- 
utors and  Administrators,  {  227. 

PRESUMPTIONS. 

As  to  authority  of  attorney,  see  Attorney  and 
Client.  {  70. 

In  civil  actions,  see  Evidence,  {  80. 

On  appeal  in  criminal  prosecutions,  see  Crimi- 
nal Law,  iS  1141,  114i 

On  appeal  or  error  in  civil  actions,  see  Api>eal 
and  Error,  {|  907-934. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  (f  69,  7B. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  Evidence,  H  24S,  247. 
Agency  of  husband  for  wife,  see  Husband  and 

Wife,  I  26. 
Embezzlement  by  agent,  see  Embezzlement,  1 14. 

A^enoy  <•»  particular  relationt,  offieet,  or  oo- 

oupation*. 
See  Attorney  and  Client;   Brokers. 
Agency  of  partner  for  firm,  see  Partnership,  f| 

128,  146. 
Corporate  agents,  see  Corjiorations,  H  297-340, 

I.  THE  KEI<ATIOir. 

(A)  CREATION  AND  EXISTENCE. 

t  21.  Agency  may  be  proved  by  testimony 
of  the  agent.— Ayer  &  Lord  Tie  Co.  v.  Young 
(Ark.)   1080. 

t  28.  Evidmce  in  an  action  against  an  alleg- 
ed principal  held  to  Justify  a  verdict  based  on 
the  existence  of  the  agency.— W.  H.  White  & 
Son  V.  Ballard  County  Bank  (Ky.)  294. 

m.  BIGHTS  AND  UABUJTIEB  A8  TO 
THIRD  PERSONS. 

(A)  POWERS   OF  AGENT. 

i  105.  One  may  pay  a  note  to  one  whom  the 
holder  has  led  the  payer  to  believe  has  author- 
ity to  receive  payment,  but  authority  to  collect 
some  of  a  series  of  29  notes  did  not  authorize 
payment  of  all  to  the  collector. — Winer  v.  Bank 
of  BlythevUle  (Ark.)  232. 

I  128.  Evidence  held  sufficient  to  show  au- 
thority of  agent.— Ayer  &  Lord  Tie  Co.  v. 
Young  (Ark.)  1080. 

(C)   UNAUTHORIZED  AND  WRONGFUL 
ACTS. 

S  156.  Where  an  agent,  acting  within  the 
scope  of  his  employment,  honestly  believes  rep- 
resentations made  by  him  to  induce  a  purchaser 
to  contract  with  his  principal  to  be  true,  he  is 


not   liable.— Wimple   t.   Patterson    (Tex.    Civ. 
App.)  1034. 

f  156.  Where  one  is  induced  by  frandnlent 
representations  of  an  agent  to  purchase  prop- 
erty, the  liability  of  the  principal  may  be  re- 
ferred to  the  contract;  such  representations 
operating  as  a  warranty. — Wimple  v.  Patterson 
(Tex.  Civ.  App.)  1034. 

I  166.  Whether  the  princ!i>al  or  the  agent 
knew  the  representations  to  be  false,  or  believ- 
ed them  to  be  true,  is  immaterial  in  determining 
the  liability  of  the  principal  for  damages  ac- 
tually suffered.— Wimple  v.  Patterson  (Tex.  Civ. 
App.)  1034. 

(D)  RATIFICATION. 

{  171.  Act  of  principal  held  not  a  ratification 
of  agent's  contract.— Ayer  &  Lord  Tie  Co.  v. 
Young  (Ark.)  1080. 

(B)  NOTICE  TO  AGENT. 

f  178.  Circumstances  under  which  a  deed 
was  given  considered,  and  held,  that  the  notary 
who  took  the  acknowledgment  of  a  deed  was  not 
the  agent  of  the  grantee,  so  that  notice  to  the 
notary  of  infirmities  in  the  deed  was  not  notice 
to  the  grantee.— Stringfellow  v.  Braselton  (Tex. 
Civ.  App.)  204. 

(F)  ACTIONS. 

I  188.  An  agent  may  sue  on  a  contract  made 
in  bis  own  name  for  the  l)enefit  of  his  principal. 
— Oubb  ▼.  St  Louis  &  S.  F.  R.  Ca  (Mo.  App.) 
110. 

I  18S.  An  owner  of  live  stod  shipped  under 
a  bill  of  lading  issued  to  his  agent  in  the  latter'* 
name  may  sue  in  his  own  name  for  injuries  to 
the  stock  in  transit.— Clnbb  ▼.  St.  Louia  &  8. 
R.  Co.  (Mo.  App.)  110. 

i  184.  An  agent  inducing  the  sale  of  hit 
principal's  property  by  false  representations 
IS  not  liable  on  the  contract,  but  is  liable  in 
tort— Wiinple  ▼.  Patterson  (Tex.  Civ.  App.) 
1034. 

I  190.  In  an  action  by  the  buyer  of  a  ma- 
chine against  the  seller  and  his  agents  for 
fraudulent  misrepresentations,  it  was  error  to 
refuse  to  permit  an  agent  to  testify  that  ha 
believed  the  representations  to  be  true.— Wimple 
V.  Patterson  (Tex.  Civ.  App.)  1034. 

{  194.  A  refusal  to  instruct  on  evidence  not 
bearing  on  the  issue  held  not  erroneous. — W.  H. 
White  &  Son  v.  Ballard  County  Bank  (Ky.)  294. 

S  194.  An  instruction  in  an  action  against  an 
alleged  principal  held  not  misleading. — W.  H. 
White  &  S6n  t.  Ballard  County  Bank  (Ky.) 
294. 

PRINCIPAL  AND  SURETY. 

See  Bonds;  Guaranty;  Indemnity. 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  Attachment,  §§  349,  353. 

Liabilities  on  bonds  for  performance  of  dn- 
ties  of  trust  or  office,  see  Officers,  f  129 ;  Sher* 
iffs  and  Constables,  i|  157,  168. 

n.  NATURE  AND  EXTENT  OF  XJA^ 
BII.ITT  OF  SVRETT. 

{59.  In  an  action  on  a  bond  for  the  perform- 
ance  of  a  cmtract,  no  intendment  or  presump- 
tions outside  those  necessarily  arising  on  the 
contract  or  bond  are  to  be  indulged  in  as  against 
the  surety.— Eau  Claire-St  Louis  Lumber  Co.  ▼. 
Banks  (Mo.  App.)  611. 

8  59.  The  rule  that  in  actions  on  bonds  a 
strict  construction  is  to  be  indulged  in.  in  fa- 
vor of  the  obligors,  is  enforced  only  in  favor  of 
sureties,  and  has  no  application  where  the  ac- 
tion was  dismissed  as  to  the  surety  and  pros- 
ecuted against  the  principal  alone. — Akin  t.  Rice 
(Mo.  App.)  655. 
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V.  BIOHTB  AHD  REBOBDIES   OF 
SITItETT. 

(B)  AS  TO  PRINCIPAL. 

I  180.  Sureties'  right  to  recover  on  a  promise 
to  pay  held  not  to  depend  apon  payment  by  them 
of  the  suretyship  note.— Elmer  v.  Campbell  (Mo. 
App.)  G22. 

PRIORITIES. 

Ot  grants  of  pablic  lands,  see  Public  Lands, 
0. 
mortgages,  see  Mortgages,  {|  154,  165. 

PRIVATE  NUISANCES. 

See  Nuisance,  (  1. 

PRIVATE  ROADS. 

Bights  of  way,  see  Easements. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witnesses,  |  192. 

PROBATE. 

Of  will,  see  Wills,  ff  324.  388. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCESS. 

Effect  of  appearance,  see  Appearance. 
To  sustain  judgment,  see  Judgment,  {  17. 

In  actiont  againtt  particular  clatiei  of  perioru. 
See  Corporations,  |  507. 

In  particular  action*  or  proceeding*. 
See  Divorce,  (  79;  Ejectment,  {  89. 
To  foreclose  tax  liens,  see  Taxation,  §  634. 

Partioular  form*  of  urrit*  or  other  proce**. 
See  Execution ;  Garnishment ;  Injunction ;  Man- 
damus; Prohibition. 

XI.   SEBVICB. 

Presumptions  on  appeal,  see  Appeal  and  Error, 
S  914. 

(O  PUBLICATION  OR  OTHER  NOTICE. 
To  foreclose  tax  liens,  see  Taxation,  {  634. 

§  85.  The  statute  authorizing  service  by  pub- 
lication to  confer  jurisdiction  on  the  court 
must  be  strictly  followed. — Harris  v.  Hill  (Tex. 
Civ.  App.)  907. 

f  96.  An  order  for  the  publication  of  process 
was  not  void  because  the  affidavit  was  made 
eight  days  before  the  making  of  the  order. — 
Himmelberger-Harrison  Lumber  Co.  v.  Keener 
(Co.)  42. 

I  98.  The  word  "vacation"  as  nsed  in  Rev. 
St.  1879,  c.  59,  art.  4,  {  3494,  authorizing  the 
clerk  to  order  publication  of  process  in  vaca- 
tion, included  the  time  of  an  adjournment  dur- 
ing term,  both  under  Act  March  15,  1883,  p. 
Ill,  and  Independent  thereof. — Himmelberger- 
Harrison  Lumber  Co.  v.  Keener  (Mo.)  42. 

i  1(X).  Where  a  summons  is  served  on  a  non- 
resident actually  within  the  state  and  the  juris- 
diction of  the  court,  a  warning  order  is  not 
necessary.— L.  &  J.  A.  Stewart  v.  Blue  Grass 
Canning  Co.  (Ky.)  401. 

{  109.  Under  Kirby's  Dig.  iS  6053,  6054,  the 
court  held  to  acquire  jurisdiction  to  cancel  a 
deed  to  a  nonresident  without  first  requiring  the 
filing  of  the  bond  prescribed  by  section  62o4.— 
Martin  v.  Gwynn  (Ark.)  754. 


III.  DEFEGTI,    OBXEOTIONS,    AND 
AMENDMENT. 

S  155.  Where  the  return  of  service  of  process 
showed  on  its  face  that  it  was  insufficient  to 
confer  jurisdiction  over  defendant,  the  court 
might  disregard  the  matter  when  sought  to  be 
raised  Iw  answer  in  the  form  of  a  plea  in  abate- 
ment— Wicecarver  v.  Mercantile  Town  Mut. 
Ins.  Co.  (Mo.  App.)  698. 

§  166.  Where  the  defect  of  jurisdictfon  over 
the  person  of  defendant  appears  on  the  face  of 
the  return,  defendant  by  answering  to  the  mer- 
its waives  its  right  to  complain  of  the  want  of 
jurisdiction  of  the  court — Wicecarver  v.  Mer- 
cantile Town  Mut  Ins.  Co.  (Mo.  App.)  698. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intsxica- 
ting  Liquors. 

X.  NATURE  AND  GROUNDS. 

i  6.  Under  Rev.  St  1899.  S§  6736,  9283 
(Ann.  St.  1906,  pp.  3322.  4264),  held,  that  pro- 
hibition would  not  lie  to  restrain  the  county 
board  from  constructing  vaults  for  the  county 
courthouse  and  to  establish  a  fund  for  the 
payment  of  the  expense.— State  ex  tel.  Carter . 
T.  Bollinger  (Mo.)  1132. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

Adjoining  lands,  see  Adjoining  Landowners,  |  7. 
Constitutional  guaranties  of  riehts  of  proper- 
ty, see  Constitutional  Law,  |§  266,  297. 
Elstates,  see  Estates. 

Particular  tpeoie*  of  property. 
See  Animals;   Improvements;   Logs  and  Log- 
ging; Mines  and  Minerals;  Trade-Marks  and 
Trade-Names. 

Remedie*  involving  or  affecting  property. 
See  Divorce,  |  249. 

Protection  of  rights  of  property  by  inJnsctioBt 
see   Injunction,   {  48. 

Traritfer*  and  other  matter*  affecting  title. 
See  Adverse   Possession. 
Dedication  to  pnblic  use,  see  Dedication. 
Taking  for  public  use,  see  Eminent  Domain. 

S  5.  Standing  timber,  when  sold  by  the  own- 
er of  the  land  with  the  right  to  enter  and  re- 
move it,  becomes  personal  property,  and  ceases 
to  be  a  part  of  the  realty.— Montgomery  v. 
Peach  River  Lumber  Co.  (Tex.  Civ.  App.)  1061. 

PROPOSITIONS. 

Accompanying  assignment  of  errors,  see  Appeal 
and  Error,  i  742. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  action,  see  Trial,  K  191-194. 
In  criminal  prosecutions,  see  Criminal  Law,  {{ 
741-764. 

PROVOCATION. 

For  murder,  see  Homicide,  i  49. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,   see 

Damages,  {§  23-56. 
Of  injury  in  general,  see  Negligence,  S|  56,  61. 
Of  injuries  to  person  on  ferry  boat,  see  Vet- 

ries,  §  32. 
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PUBLICATION. 

Service  of  process,  see  Process,  ||  86-100. 

PUBLIC  DEBT. 

See  Coonties,  |  160;  Municipal  Corporatioas, 

PUBLIC  IMPROVEMENTS. 

B7  municipalities,  see  Municipal  Ck>iporation8, 

PUBLIC  LANDS. 

XX.  SVBVSY  AKD  biSPOSAI.  OF  I.A1TD8 
or  WITED  STATES. 

(F)  SWAMP  AND  OVERFLOWED  LANDS. 

I  61.  A  snlwequent  land  patent,  issned  by  a 
county  with  knowledge  of  the  issuance  of  a 
prior  patent  to  the  same  land,  iMused  no  title. — 
Stone  T.  Perkins  (Mo.)  717. 

XIX.  DXSPOSAIi  OF  JJUXVB  OF  THE 
STATES. 

I  161.  A  patent  to  land  previously  patented  is 
Toid,  under  the  statutes.— Hamilton  v.  Steele 
(Ky.)  37S;  Brown  t.  Same,  Id.;  Crouch  t. 
Same,  Id. 

{  170.  The  oldest  of  several  conflicting  grants 
carries  the  title.— Kittel  v.  Steger  (Tenn.)  600. 

J  173.  A  deposit  in  the  State  Treasurer's 
office  of  a  check  on  a  bank  by  the  highest  bidder 
for  school  land  open  to  competitive  bidding  held 
a  payment,  entitling  the  bidder  to  the  land. — 
Whitls  V.  Robison  (Tex.)  429. 

PUBLIC  NUISANCES. 

See  Nuisance,  il  81,  92. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  {{  63-81. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers ;    Railroads ;    Street    Railroads ; 
Telegraplis  and  Telephones. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Taking  property   for  public  use,   see  Eminent 
Domain. 

QUASHING. 

Execution,  see  Execution,  f  163. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  ti  iafv-14.^. 
In  criminal  prosecutions,  see  Criminal  Law,  St 
741-764 ;  Homicide,  |  268. 

QUIETING  TITLL 

X.  BIGHT  OF  ACTION  AKD  DEFEHIES. 

I  8.  An  injunction  held  to  lie  to  prevent  a 
cloud  on  title  by  a  sale  of  a  married  woman's 
land  under  an  execution  against  the  husband. — 
Barr  v.  Simpson  (Tex.  Civ.  App.)  1041. 

n.  FBOOEEDIKOS  AND  REUEF. 

I  47.  Trial  of  title  in  an  action  brought  un- 
der Rev.  St.  1889,  S  650  (Ann.  St.  1906,  p. 
667),  is  for  the  court  and  not  for  the  jury. — 
Stone  V.  Perkins  (Mo.)  717. 


QUITCLAIM. 

See  Vendor  and  Purchaser,  i  224. 

QUITCLAIM  DEED. 

See  Deedm  i  121. 

RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  (Tarrien. 

n.   BAXIAOAD  OOXPAinES. 

What  constitutes  doing  business  within  state 
within  the  law  relating  to  service  of  process, 
see  Corporations,  {  642. 

IV.  XiOOATIOH    OF    KOAS,    TEBMmi, 

AND    STATIONS. 

t  58.  Under  Rev.  St.  1895,  arts.  4494,  4513. 
4562,  subd.  12,  4579,  subd.  1,  the  Railroad  Com- 
mission held  empowered  to  compel  a  railroad 
company  to  establish  a  station  at  a  place  on 
the  state  line. — Railroad  Commission  of  Texas 

V.  Chicago,  R.  I.  at  O.  Ry.  Co.  (Tex.)  794. 

V.  BIGHT  OF  WAT  AND  OTHER  XN- 

TEBE8T8  IN  UkND. 

Lease  of  part  of  right  of  way  to  shipper  am  • 
discrimination,  see  Oarriers,  |  14. 

I  72.  A  consideration  was  necessary  to  sus- 
tam  a  contract  b^  a  landowner  upon  conveying 
a  tract  for  a  railroad  right  of  way,  releasing 
his  right  to  recover  damages  for  failure  to  dis- 
charge the  statutory  duty  to  construct  necessair 
ditches.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  r. 
Riverhead  Farm  (Tex.  Civ.  App.)  1049. 

{  72.  A  contract  contained  in  a  deed  convey- 
ing a  tract  for  a  railroad  right  of  way,  held  not 
to  release  the  company  from  its  duty  to  con- 
struct ditches,  under  Mcliwaine's  Dig.  St.  art. 
4436.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  V. 
Riverhead  Farm  (Tex.  Civ.  App.)  1049. 

VI.  CONSTBHOTION,    BIAINTENANCE, 

AND  EQUVMENT. 

Accrual  of  cause  of  action  for  injury,  see  limi- 
tation of  Actions,  I  55. 

Pleading  in  action  for  failure  to  fence,  aider 
of  defects  by  verdict,  see  Pleading,  {  433. 

i  103.  Under  Rev.  St.  1899,  {  1105  (Ann. 
St.  1906,  p.  945),  requiring  companies  "operat- 
ing" railroads  to  maintain  fences  and  cattle 
guards,  it  is  immaterial  who  owns  the  road.— 
Porter  t.  Illinois  Southern  Ry.  Ca  (Mo.  App.) 
680. 

{  104.  A  landowner's  rights  against  railroad 
companies,  under  Rev.  St.  1890.  {  1105  (Ann. 
St.  1906,  p.  945),  held  subject  to  waiver.— Por- 
ter V.  Illinois  Southern  Ry.  Co.  (Mo.  App.)  680. 

{  114.  The  cause  of  action  alleged  held  not 
based  on  breach  of  a  contract  to  construct 
drains,  but  on  defendant's  duty  to  construct 
necessary  drains  and  culverts,  under  Mcli- 
waine's Dig.  St.  art.  4436.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Riverhead  Farm  (Tex.  Civ. 
App.)  1049. 

S  114.  In  an  action  against  a  railroad  for  dam- 
ages to  crops  because  of  its  failure  to  maintain 
proper  drainage,  findings  held  to  show  that  judg- 
ment for  plaintiff  was  based  upon  defendant  s 
duty  to  construct  culverts  under  Mcliwaine's 
Dig.' St.  art.  4436,  and  not  upon  a  contract. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  River- 
head Farm  (Tex.  Civ.  App.)  1049. 

VH.   8AI.E8,  I.EASE8,  TRAFFIC   CON< 
TRACTS,  AND  CONSOUDATION. 

Lease  of  part  of  right  of  way  to  shipper  as  a 
discrimination,  see  Carriers,  i  14. 
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Z.  OPSBATZOIT. 

LiaMlItT  for  injnrim  cansed  by  exploaion  of 
car  of  dTiiamite,  see  Ezploaives,  (  7. 

(B)  STATUTORY,  MUNICIPAL,   AND  OF- 
FICIAL REGULATIONS. 

Bridence  of  other  offenses  in  proaecntion  for 
failure  to  run  trains,  see  Criminal  Law,  f 
369. 

Partial  invalidity  of  itatate  imposing  liability 
for  damages  from  fire,  see  Statutes,  |  64. 

(  227.  "Train,"  "passenger  train,"  "regular," 
defined.— SUte  t.  Missouri  Pac  Ry.  Oo.  (Mo.) 
1173. 

{  227.  "Regular  passenger  train,"  defined.— 
State  V.  Missouri  Pac.  Ry.  Co.  (Mo.)  1173. 

i  227.  "Passenger  train"  and  "regular  pas- 
senger train"  denned. — State  t.  Missouri  Pac. 
Ry  Co.  (Mo.)  1173. 

i  227.  A  railroad  ttaln  composed  of  an  en- 
gine and  tender,  two  or  more  freight  cars,  com- 
bined baggage,  mail  and  passenger  car,  and  a 
Easaenger  coach  is  a  "passenger  train"  within 
lEWB  1907,  p.  180,  requiring  railroad  carriers 
to  run  at  least  one  passenger  train  over  its  road 
each  way  every  day.— State  v.  Missouri  Pac 
Ry.  Co.  (Mo.)  1173. 

i  227.  The  term  "local  freight"  defined.— 
State  V.  Missouri  Pac  Ry.  Co.  (Mo.)  1173. 

(  249.  Act  AprU  18,  1907  (Act  1907.  p. 
836),  making  railroad  companies  liable  for  dam- 
ages caused  by  fire  from  a  locomotive  in  the  op- 
eration of  its  road,  is  constitutional  and  valid. — 
St.  LouU  &  S.  F.  Ry.  Co.  v.  Shore  (Ark.)  51S. 

(0)  COMPANIES  AND  PERSONS  LIABLE 
FOR  INJURIES. 

I  259.  Public  service  corporations,  such  as 
railroads,  cannot  lease  property  without  legis- 
lative consent,  and  an  attempt  to  do  so  is  a 
nullity,  and  the  lessor  will  be  held  liable  for 
the  torts  of  the  lessee  in  operating  the  road,  as 
though  no  lease  had  been  made.— Booth  V.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  1094. 

I  259.  If  an  employ^  of  another  road  was 
injured  by  his  employer's  negligence  while  us- 
ing a  part  of  defendant's  road,  defendant  would 
not  be  liable  for  such  injuries,  where  it  did  not 
appear  by  what  authority  the  other  company 
was  using  its  track,  or  whether  it  was  using 
it  under  an  unauthorized  lease.— Booth  v.  St. 
Louis,  I.  M.  ft  S.  Ry.  Co.  (Mo.)  1094. 

(D)  INJURIES  TO  LICENSEES  OR  TRES- 
PASSERS IN  GENERAL. 

S  274.  The  law  does  not  permit  even  tres- 
passers to  be  exposed  wantonly,  and  a  railroad 
company  owes  a  licensee  in  its  waiting  room  the 
duty  of  taking  ordinary  care  to  avoid  injuriag 
him.— Texas  Midland  R.  Co.  v.  Geraldon  (Tex. 
Civ.  App.)  1004. 

{  274.  An  expulsion  from  a  depot  waiting 
room  held  a  tort  for  which  the  company  was 
liable  independent  of  any  contractual  relation. — 
Texas  Midland  R.  Co.  v.  Geraldon  (Tex.  Civ. 
App.)  1004. 

I  282.  In  an  action  by  an  employ^  of  an- 
other road  for  injuries  caused  by  being  struck 
by  a  trolley  wire  strung  over  defendant's  road 
while  the  other  road  was  using  defendant's 
track,  defendant  held  not  negligent  because  the 
trolley  wire  was  less  than  22  feet  above  the 
track,  as  required  by  Rev.  St.  1899,  {  1179  (Ann. 
St.  1906,  p.  995).— Booth  v.  St.  LouU,  I.  M.  ft 
S.  Ry.  Co.  (Mo.)  1094. 

i  282.  That  a  trolley  wire  strung  over  de- 
fendant's railroad  was  only  19  feet  and  5  inches 
above  the  track  did  not,  as  a  matter  of  law, 
require  defendant  to  warn  employes  of  another 
toad,   which  it  permitted  to  use  its  track,  to 


look  out  for  danger.— Booth  r.  St.  Louis,  L  M. 
ft  B.  Ry.  Co.  (Mo.)  1004. 

I  282.  The  rights  of  a  railroad  and  those 
of  a  street  railway  in  a  public  street  being  mu- 
tual, the  railroad  could  not  compel  a  street  rail- 
way to  maintain  its  trolley  wires  at  a  safe  dis- 
tance above  the  railroad  track,  so  that  it  could 
not  be  said  that  the  railroad  permitted  the 
street  railroad  to  string  its  wires.— Booth  r.  St. 
Louis,  L  M.  ft  S.  Ry.  Co.  (Mo.)  1094. 

{  282.  In  an  action  for  injuries  by  being 
struck  by  a  trolley  wire  strung  over  defendant's 
railroad  track  which  plaintiff's  employer  was 
using  at  the  time,  where  the  petition  only  al- 
leged tliat  defendant  permitted  the  street  rail- 
road to  negligently  Btring  the  wires,  there  was 
no  issue  as  to  whether  defendant  itself  erected 
the  wires.— Booth  v.  St.  Louis,  I.  M.  ft  S.  Ry. 
Co.  (Mo.)  1094. 

(F)  ACCIDENTS  AT  CROSSINGS. 
(  327.  A  traveler  who  attempts  to  cross  a 
railroad  track  without  looking  and  listening  is 
guilty  of  contributory  negligence  precluding  re- 
covery for  injuries  sustained.- St.  liouis,  I.  M. 
ft  S.  Ry.  Co.  V.  Gamer  (Ark.)  763. 

I  348.  In  an  action  for  the  death  of  a  person 
killed  by  a  train  at  a  crossing,  evidence  held  to 
support  findings  that  the  fireman  discovered  de- 
cedent's peril  in  time,  that  he  might  by  the 
means  at  hand,  and  with  regard  to  the  duty 
owed  the  railroad  company  and  the  persons  on 
the  train,  have  averted  the  accident,  and  failed 
to  use  such  means.— International  ft  6.  N.  R. 
Co.  V.  Tinon  (Tex.  Civ.  App.)  936. 

(  350.  Whether  decedent,  struck  by  a  train, 
was  guilty  of  contributory  negligence,  held  un- 
der the  evidence  for  the  jury. — St.  Louis,  I.  M. 
ft  S.  Ry.  Co.  v.  Gamer  (Arit.)  763. 

I  350.  In  an  action  for  the  death  of  a  per- 
son killed  by  a  train  at  a  crossing,  evidence 
held  to  justify  the  submission  of  the  issue  wheth- 
er decedent's  danger  was  discovered  by  the 
fireman  in  time  to  have  averted  the  injury  by 
the  means  at  hand. — International  ft  G.  N.  R. 
Co.  V.  Tinon  (Tex.  Civ.  App.)  936. 

f  350.  The  failure  of  a  person  approaching 
a  railway  crossing  to  stop,  look,  and  listen  is 
not  negligence  as  matter  of  law. — International 
ft  6.  N.  R.  Oo.  V.  Tinon  (Tex.  Civ.  App.)  936. 

i  350.  In  an  action  for  the  death  of  a  per- 
son at  a  railway  crossing,  whether  decedent 
was  negligent  in  going  upon  the  crossing  under 
the  circumstances  held  under  the  evidence  for 
the  jury.— International  &  G.  N.  R.  Co.  v.  Tinon 
(Tex.  Civ.  App.)  936. 

(6)  INJURIES  TO  PERSONS  ON  OR  NEAR 
TRACKS. 

Applicability  of  instructions  to  case  in  action 
for  injuries  to  persons  on  or  near  tracks,  see 
Trial,  I  252. 

I  357.  Trainmen  owe  no  duty  to  one  guilty 
of  contributory  negligence  in  lying  on  the  track, 
until  after  his  peril  is  actually  discovered.— Cald- 
well v.  Houston  ft  T.  C.  By.  Go.  (Tex.  Civ. 
App.)  488. 

{  358.  Under  the  evidence,  held  that  there 
could  be  no  recovery  for  the  killing  of  a  child 
crossing  railroad  tracks  in  front  of  an  engine. — 
Mats  V.  Missouri  Pac.  Ry.  Co.  (Mo.)  584. 

i  358.  Trainmen  may  assume  that  the  track 
used  for  a  footpath  is  clear  of  pedestrians  late 
at  night.— Caldwell  v.  Houston  ft  T.  C.  Ry.  Co. 
(Tex.  Civ.  App.)  488. 

S  369.  Railway  employes,  while  bound  to  keep 
a  lookout  for  persons  at  street  crossings,  held 
not  bound  to  take  more  than  the  usual  pre- 
cautions to  discover  a  young  child  before  back- 
ing the  train.— Texas  ft  N.  O.  R.  Co.  v.  Brouil- 
ette  (Tex.  Civ.  App.)  1014. 
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$  376.  Where  the  engineer  saw  plaintiff  so 
near  the  track  that  she  would  be  struck,  and  it 
was  apparent  that  she  was  oblivious  to  her  dan- 
ger and  failed  to  give  any  warning  signal,  the 
railroad  company  held  liable. — St.  Louis  South- 
western Ry.  Co.  V.  Thompson  (Ark.)  541. 

I  376.  It  is  the  dutjr  of  a  locomotive  fireman, 
on  discovering  the  peril  of  one  near  the  track, 
to  resort  to  all  available  means  to  avoid  injur- 
ing him.— Texas  &  P.  Ry.  Co.  t.  Crawford 
(Tex.  Civ.  App.)  193. 

i  376.  Trainmen,  discovering  an  object  on  the 
track  in  front  the  train,  must  at  least  exercise 
ordinary  care  to  ascertain  what  it  is,  and  where, 
by  failure  to  do  so,  a  person  lying  on  the  track 
is  killed,  the  company  is  liable. — Caldwell  v. 
Houston  &  T.  0.  Ry.  Co.  (Tex.  CIt.  App.)  488. 

I  376.  In  an  action  against  a  railroad  compa- 
ny for  killing  a  person  lying  on  the  track,  evi- 
dence held  to  show  that  the  company  was  free 
from  negligence  as  matter  of  law. — Caldwell  v, 
Houston  &  T.  C.  Ry.  Co.  (Tex.  Civ.  App.)  488. 

I  381.  A  license  to  use  a  railroad  track  for  a 
footpath  does  not  include  the  right  to  use  it  as  a 
place  to  lie  or  sit. — Caldwell  v.  Houston  &  T.  O. 
Ry.  Co.  (Tex.  Civ.  App.)  488. 

I  387.  If,  by  ordinary  care,  an  en^neer  could 
have  seen  a  person  on  the  track  in  time  to  have 
saved  his  life  by  such  care,  his  negligence,  and 
not  that  of  the  person  killed,  is  the  direct,  imme- 
diate, proximate  cause  of  the  injury,  and  plain- 
tiff in  such  case  may  recover. — Potter  t.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  593. 

i  390.  Where  the  engineer  saw  plaintiff  in 
time  to  have  avoided  striking  her  bv  ordinary  ef- 
fort, held,  that  the  company  was  liable,  though 
plaintiff  was  guilty  of  contributory  negligence. — 
St.  Louis  Southwestern  Ry.  Co.  ▼.  Thompson 
(Ark.)  541. 

f  390.  Trainmen,  knowing  of  the  peril  of  a 
person  on  the  track,  held  required  to  use  every 
means  within  their  power  consistent  with  the 
safety  of  the  train  to  avoid  running  him  down. — 
Maxfield  v.  Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.) 

i  396.  One  aaing  for  the  death  of  a  person 
struck  by  a  train  because  of  the  failure  of  the 
trainmen  to  exercise  ordinary  care,  after  discov- 
ering decedent's  peril,  has  the  burden  of  proving 
that  the  discovery  of  the  peril  of  decedent  was 
made  in  time  to  enable  the  trainmen  by  the  ex- 
ercise of  proper  care  to  avoid  the  collision. — 
Caldwell  v.  Houston  &  T.  C.  Ry.  Co.  (Tex.  CIt. 
App.)  488. 

S  397.  In  an  action  for  the  death  of  a  person 
killed  by  a  train,  the  testimony  of  a  passenger, 
sitting  in  the  rear  coach  at  the  time  of  the  ac- 
cident, that  she  felt  no  jar,  held  competent  in 
determining  the  truth  of  the  engineer's  testimony 
as  to  having  brought  the  train  to  a  sudden  stop. 
—Potter  V.  St  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
593. 

(  398.  Evidence  held  to  sustain  a  finding  that 
plaintiff  was  struck  by  a  train  as  it  passed  her, 
and  not  to  show  that  her  injuries  were  due  to 
her  suddenly  tumine  as  the  train  passed  and 
falling  to  the  walk.— St.  Louis  Southwestern  Ry. 
Co.  V.  Thompson  (Ark.)  541. 

f  398.  Evidence,  in  an  action  for  killing  a 
child  run  over  by  an  engine,  held  insufficient  to 
justify  a  verdict  against  the  railroad  company.— 
Matz  V.  Missouri  Pac  Ry.  Co.  (Mo.)  584. 

i  398.  In  an  action  against  a  railroad  for  in- 
juries to  plaintiff  through  being  struck  by  a 
train  while  walking  near  the  track,  evidence 
held  to  support  findings  that  defendant  was  neg- 
ligent, and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence.— Texas  &  P.  Ry.  Co.  v. 
Crawford  (Tex.  Civ.  App.)  193. 

§  398.  In  an  action  against  a  railroad  com- 
pany  for  killing  a  person  lying  on  the  track. 


evidence  held  to  show  that  decedent  was  guilty 
of  contributory  negligence. — Caldwell  v.  Houston 
&  T.  C.  Ry.  Co.  (Tex.  Civ.  App.)  488. 

{  398.  A  person  struck  by  a  train  held  prima 
facie  guilty  of  contributory  negligence  requir- 
ing plaintiff,  basing  a  recovery  on  the  failure  to 
discover  him  sooner,  to  furnish  evidence  sufficieat 
to  rebut  the  prima  facie  case. — Caldwell  r.  Hona- 
ton  &  T.  C.  Ry.  Co.  (Tex.  Civ.  App.)  488. 

I  400.  In  an  action  against  a  railroad  for 
injuries  through  being  struck  by  an  engine, 
whether  the  injury  could  have  been  avoided  had 
the  fireman  on  discovering  plaintiff's  position 
warned  him  by  ringing  the  engine  bell  held  for 
the  jury.— Texas  &  P.  Ry.  Co.  v.  Crawford  (Tex. 
Civ.  App.)  193. 

§  401.  Evidence,  in  an  action  for  the  death  of 
a  child  at  a  railroad  crossing  held  to  require  an 
instruction  predicated  on  the  assumption  that  he 
came  suddenly  back  on  the  track  in  front  of  the 
engine.— Mats  r.  Missouri  Pac.  Ry.  Ca  (Mo.) 
584. 

(  401.  An  instruction  in  an  action  for  the 
death  of  a  person  killed  by  an  incoming  train 
as  he  was  walking  toward  a  station,  requiring 
him  to  look  both  ways  at  once  and  listen  while 
he  was  walking  along,  held  erroneous. — Potter 
▼.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  593. 

I  401.  Instmctions  in  an  action  for  death 
held  not  to  conflict.— Potter  v.  St  Loaia  &  S. 
F.  R.  Co.  (Mo.  App.)  593. 

S  401.  In  an  action  against  a  railroad  for  in- 
juries through  being  struck  by  an  engine  while 
walking  near  the  track,  an  instruction  held 
properly  refused.- Texas  &  P.  Ry.  Co.  v.  Craw- 
ford (Tex.  Civ.  App.)  193. 

§  401.  In  an  action  against  a  railroad  for 
injuries  through  being  struck  by  an  engine,  an 
instruction  ignoring  the  duty  of  both  the  engi- 
neer and  fireman  to  keep  a  lookout  for  persons 
who  might  be  in  a  position  of  danger  ahead  of 
the  train  held  properly  refused.— Texas  &  P.  Ry. 
Co.  V.  Crawford  (Tex.  Ov.  App.)  103. 

(  401.  In  an  action  against  a  railroad  for  in- 
juries through  being  struck  by  an  engine,  an  in- 
struction held  not  erroneous.— Texas  &  P.  Ry. 
Co.  V.  Crawford  (Tex.  Civ.  App.)  193. 

f  401.  The  petition,  in  an  action  against 
a  railroad  for  injuries  through  being  struck  by 
an  engine,  held  to  support  an  instruction  as  to 
discovered  peril.— Texas  &  P.  Ry.  Co.  v.  Craw- 
ford (Tex.  C!iv.  App.)  193. 

I  401.  An  instruction  submitting  the  issue  of 
discovered  peril  to  a  person  on  the  track  held 
erroneous,  tor  submitting  the  question  whether 
or  not  an  ordinarily  prudent  person  would  have 
used  the  means  at  nand  to  stop  the  train. — 
Maxfield  v.  Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.) 
483. 

(H)  INJURIES  TO  ANIMALS  ON  OR  NEAR 
TRACKS. 

t  411.  Where  an  animal  is  killed  on  an  an- 
fenced  portion  of  a  railroad  track,  the  company 
is  liable  under  Rev.  St.  1893,  art.  4528,  regard- 
less of  any  question  of  negligence. — Rio  Qrande 
&  E.  P.  Ry.  Co.  v.  Garcia  (Tex.  CAr.  App.)  204. 

{  435.  Statute  requiring  actions  against  a 
railroad  for  killing  certain  animals  to  be 
brought  in  the  county  where  they  were  killed 
held  not  to  apply  to  an  action  for  killing  a  doc. 
—El  Dorado  &  B.  Ry.  Co.  v.  Knox  (Ark.)  779. 

{  441.  Under  Kirby's  Dig.  |  6773,  making  aU 
railroads  responsible  for  all  damage  done  to 
property  in  operating  its  trains,  the  killing  of 
a  dog  by  a  train  was  prima  facie  evidence  of 
negliKence.— El  Dorado  &  B.  Ry.  Co.  t.  Knox 
(Ark.)  779. 

S  443.  That  a  dog  killed  by  defendant  rail- 
road was  not  assessed  did  not  prove  that  it  had 
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no  value,  especially  in  view  of  undisputed  eyi- 
dence  that  it  was  valuable.— El  Dorado  &  B. 
Ey.  Ca  y.  Knox  (Ark.)  779. 

RAPE. 

XI.   PBOBECtmOH  AXD  PUHISHMENT. 

Venue,  lee  Criminal  Law,  (  107. 

(A)  INDICTMENT  AND  INFORMATION. 

I  22.  An  indictment  alleging  the  "unlawful 
and  felonious  carnal  knowledge  and  abuse"  of 
a  female  under  16  years  of  age  need  not  allege 
that  defendant  and  prosecutrix  were  not  mar^ 
ried.— Curtis  v.  State  (AA.)  521. 

{  23.  The  allegation  that  the  assault  was  on 
"a  female  child  under  the  age  of  consent,  to 
wit,  of  the  age  of  15  years,"  is  a  sufficient  al- 
legation that  prosecutrix  was  a  .female  under 
the  age  of  16  years.— Curtis  t.  State  (Ark.) 
621. 

i  27.  An  indictment  held  sufficient  under  Kir- 
by's  Dig.  (  2008,  providing  the  punishment  for 
carnally  knowing  and  abusing  any  female  child 
under  the  age  of  16  years. — Curtis  v.  State 
(Ark.)  S21. 

(B)  EVIDENCE. 

{  51.  Evidence  held  to  justify  a  conviction  of 
rape.— Dies  v.  State  (Tex.  Cr,  App.)  979. 

(O  TRIAL   AND   REVIEW. 

f  59.  Evidence  on  a  trial  for  rape  held  to 
establish  the  offense  rendering  it  proper  to  re- 
fuse to  submit  the  issue  of  attempt  to  rape  and 
assault  with  intent  to  rape.— Dies  v.  State  (Tex. 
Cr.  App.)  979. 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent,  {  171. 

REAL  ACTIONS. 

See  Ejectment ;  Forcible  Entry  and  Detainer, 
is  9,  29 ;  Trespass  to  Tiy  Tltie. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Property. 

REASONABLE  DOUBT. 

See  Criminal  Law,  {  789. 

REBUTTAL 

Evidence,  see  Trial,  M  67,  68. 

RECEIVERS. 

Of  corporations  in  general,  see  Corporations, 
{{  553-566. 

X.  HATUBOB  AND  OBOUMBS  OF  BE- 
0EIVEB8HIP. 

(A)  NATDRE  AND  SUBJECTS  OF 
REMEDT. 

i  1.  The  remedy  of  a  receivership  is  in  all 
cases  to  be  cautiously  applied. — Oalvin  v.  Mc- 
Connell  (Tex.  Civ.  App.)  211. 

RECEIVING  STOLEN  GOODS. 

E}vidence  of  other  offenses  in  prosecution  for, 
see  Criminal  Law,  {  371. 

Rebuttal  testimony  in  prosecution  for,  see  Crim- 
inal Law,  i  683. 


RECORDS. 

Of  fudieial  proceeding*. 

Abstract  for  purpose  of  review,  see  Appeal  and 
Error,  (  581. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  EInor,  §§  501-714 ;  Criminal  Law.  {I 
1087-1128. 

REDEMPTION. 

From  tax  sales,  see  Taxation,  {f  696,  697. 

REFERENCE. 

n.  BEFEBEES  AITD  PBOOEEDINO& 

I  42.  Under  Rev.  St.  1899,  (  703  (Ann.  St. 
1906,  p.  710),  held,  that  it  is  not  necessary  to 
have  the  oath  of  a  referee  marked  "Filed  by 
the  clerk  of  court.— Pollis  v.  Somerville  (Mo.) 

736.  

m.  BEFOBT  AND  FINDINGS. 

}  89.  A  separate  finding  by  a  referee  for  each 
item  in  an  exhibit  held  unnecessary. — Pullis  t. 
Somerville  (Mo.)  736. 

(  1(X).  Objections  to  report  of  a  referee  held 
not  to  raise  the  objection  that  plaintiff  was  al- 
lowed compound  interest. — ^Pallia  v.  Somerville 
(Mo.)  736. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

n.  PBO0EEDINO8  AND  BEXJEF. 

S  43.  The  vendor,  who  seeks  a  reformation 
of  a  deed  for  the  omission  by  mistake  of  a  pro- 
vision that  the  vendee  takes  the  land  subject 
to  a  drainage  assessment,  has  the  burden  of 
showing  that  the  deed  was  not  prepared  in  ac- 
cordance with  the  agreement  of  the  parties.— 
Ezell  V.  Humphrey  &  Simonson  (Ark.)  758. 

i  45.  Evidence  held  insufficient  to  show  an 
agreement  by  which  the  vendee  was  to  take  the 
land  subject  to  a  drainage  assessment,  and  that 
such  provision  was  omitted  by  mutual  mistake, 
entitling  the  vendor  to  a  reformation.— E^U  v. 
Humphrey  &  Simonson  (Ark.)  758. 

I  45.  To  justify  the  reformation  of  a  writ- 
ten instrument,  the  evidence  must  be  clear  and 
satisfactory.— Ezell  v.  Humphrey  &  Simonson 
(Ark.)  758. 

REFRIGERATOR  CARS. 

Duty  of  carrier  to  keep  in  repair,  see  Carriers 
U  117,  121,  131,  136. 

REGISTRATION. 

See  Trade-Marks  and  Trade-Names,  {  61. 

REHEARING. 

See  New  Trial. 

RELEASE. 

See  Compromise  and  Settlement;  Payment 
Of  mortgage,  see  Mortgages,  §  312. 
Release  as  an  affirmative  defense,  see  Pleadinf, 
{  79. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  SI 

121-143. 
Of  evidence  in  criminal  prosecutions,  see  Grim- 

inal  Law,  {  366. 

REMAINDERS. 

Creation  by  deed,  see  Deeds,  {  183. 

$  1.  A  remainder  is  vested  where  there  h  t 
present  capacity  to  convey  an  absolute  title  to 
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the  remainderr  and  whers  the  remainder  U  lim- 
ited to  a  person  not  ascertained  by  tlie  term* 
of  tlie  instrument  it  is  contingent. — Buxton  t. 
Kroeger  (Mo.)  1147;  Same  v.  Lauman  (Mo.) 
1162;  Same  t.  Dunn  (Mo.)  1163. 

REMONSTRANCE. 

To  establishment  of  highway,  see  Highway!,  | 

REMOVAL  OF  CAUSES. 

Change  of  venne  or  i>lace  of  trial,  see  Yenne, 
i  36. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  U  183-274. 

REPAIRS. 

Of  refHfferatoT  cars,  see  Carriers,  |S  117»  121, 
131»  136* 

REPEAL 

Of  statute,  see  Statutes,  {  isa 

REPORT. 

By  tmst  companies,  see  Banlcs  and  Banking,  { 

310. 
On  reference,  see  Beference,  (  lOQ. 

REPUTATION. 

As  to  character  of  house  where  liqnor  Is  al- 
leged to  have  been  illegally  sold,  see  Intoxica- 
ting Liquors,  (}  233,  136. 

Injury  to  as  element  of  libel,  see  Libel  and  Slan- 
der, I  16. 

REQUESTS. 

For  instructions  in  civil  actions,  see  Trial,  f{ 

255-266. 

For  instructions  in  criminal  prosecutions,  see 

Criminal  Law,  g{  828,  829. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Can- 
cellation of  Instruments. 

Of  contract  for  sale  of  goods,  see  Sales,  |  92. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  {{  85,  123. 

RES  GEST^ 

In  dvU  actions,  see  Evidence,  H  121,  125. 
In  criminal  prosecutions,  see  Criminal  Law,  i 
366. 

RESIDENCE. 

See  Domicile. 

RES  IPSA  LOQUITUR. 

ce  in  pr 
Electricity, 

RES  JUDICATA. 

Bee  Judgment,  U  664,  604,  713-747. 

RESTRICTIONS. 

In  tfeeds,  see  Deeds,  {  149. 

RESULTING  TRUSTS. 

See  Trusts,  |g  63%,  86. 


Negligence  in  production  or  nse  of  electricity, 
- y,  119. 


RETAINER. 

Of  attorney,  see  AUomey  and  CUent,  i|  70,  SSL 

REVENUE. 

See  Taxation. 

REVERSIONS. 

Of  lessor,  set  Landioid  and  Tenant,  |  6L 

REVIEW. 

See  Appeal  and  Error;  Audita  Querela.;  Cer- 
tiorari;  Criminal  Law,  U  1017-1182;  Jus- 
tices of  the  Peace,  {  162. 

REVIVAL 

Of  action,  see  Abatement  and  BeTival,  i  72. 

REVOCATION. 

Of  will,  see  Wills,  |{  179,  184. 

RIGHT  OF  WAY. 

See  Easements. 

Of  railroads,  see  Bailroads,  {  72. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  |  88;  Waters  and  W*.- 
ter  Courses,  |  76. 


RISKS. 

see  Ml 
i,  286. 


Assumed  bj  emglojrg^^see^Master  and  Servant, 


ROADS. 

See  Highways. 

Streets  in  cities,  see  Municipal  Corporations,  il 
658,  755-821. 

ROBBERY. 

Duplicity  In  indictment,  see  Indictment  and  In- 
formation, {  125. 

Evidence  of  other  offenses,  see  Criminal  Law, 
{  369. 

I  1.    To  constitute  robbery  the  person  robbed 

must  be  deprived  of  his  property  by  force,  or  by 
putting  him  in  fear. — Brown  v.  Commonwealth 
(Ky.)  281. 

I  6.  Shridence  held  to  support  a  conviction  for 
roblwry. — Brown  v.  Commonwealth  (Ky.)  281. 

S  23.  On  a  trial  for  robbery  in  compelling  the 
prosecutor  to  draw  money  from  a  banji  and  ^ive 
the  same  to  defendant,  evidence  is  admissible 
that  just  before  going  to  the  bank  defendant 
bad,  by  putting  the  prosecutor  in  fear,  taken 
a  sum  of  money  from  him,  and  that  defendant 
continued  control  of  the  prosecutor  until  after 
the  money  was  procured  from  the  bank.— Harris 
V.  SUte  (Tex.  Cr.  App.)  839. 

RULES. 

For  government  of  employes,  see  Master  and 
Servant,  {{  141,  146. 

SALES. 

Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  I  84. 

Sale*  of  particular  tpeeie*  of,  or  ettate*  or  in- 

terettt  in,  property. 
See  Intoxicating  Liquors,  {  146. 
Realty,  see  Vendor  and  Purchaser. 
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Balet  on  /wHofal  or  other  prooeedingi. 

Foreclosure  of  mortgage,  see  Mortgages,  {  S34. 
Of  property  of  decedent  under  oraer  of  court, 

see  Bxecuton  and  Administrators,  {  S6S. 
On  execution,  see  E«zecution,  i  224. 
T;ix  sales,  see  Taxation,  {{  634^-691. 

X.  BEQUXUTES  AITD  VAXJDZTT  OF 
OONTBACT. 

Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  (  44. 

{  35.  Xbere  was  •  meeting  of  minds  on  a 
contract  to  sell  wire,  where  the  quantity,  price, 
and  terms  were  understood. — Tuttle  v.  Bracey- 
Howard  Const  Co.  (Mo.  App.)  86. 

XX.  ooirsTBiroTxoir   of   oohtkaot. 

{  62.  A  contract  for  the  sale  of  an  itemized 
list  of  articles  at  separate  prices  for  each  kind, 
and  which  provides  that  any  article  failing  to 
give  satisfaction  may  be  returned  to  the  seller, 
to  be  repaired  or  replaced,  held  a  severable  con- 
tract.— American  Standard  Jewelry  Co.  v.  B.  J. 
Hill  &  Son  (Ark.)  781. 

I  72.  A  contract  for  the  sale  of  a  printing 
press  held  conditional  on  the  buyer's  determina- 
tion that  the  press  was  Ratisfactory. — Kidder 
Press  Co.  v.  J.  V.  Reed  &  Co.  (Ky.)  950. 

I  85.  A  contract  of  sale  held,  in  view  of  an 
agreement  on  which  it  was  executed,  not  to 
have  become  operative. — J.  I.  Case  Threshing 
Mach.  Co.  v.  Barnes  (Ky.)  418. 

m.  MODIFICATIOK   OB   BESOIUIOK 
OF  OONTBAOT. 

(A)  BT  AGREEMENT  OP  PARTIES. 
i  92.    A  buyer's  failure  to  pay  for  goods  sup- 
ports an  agreement  for  a  rescission  of  the  con- 
tract of  sale.— Tuttle  v.  Bracey-Howard  Const. 
Co.  (Mo.  App.)  SO. 

(Q  RESCISSION  BY   BUYER. 

Rescission  fraudulent  as  to  creditors  of  buyer, 
see  Fraudulent  Conveyances,  {  34. 

IV.  PERFORICAHCE    OF    CONTRACT. 

(C)  DELIVEaiY   AND   ACCEPTANCE  OP 
GOODS. 

{  1(18.  A  buyer  of  a  machine,  sold  on  condi- 
tion that  it  should  work  to  the  buyer's  satisfac- 
tion on  refusing  to  accept  for  failure  to  comply 
with  such  condition,  held  entitled  to  retain  the 
machine  until  reimbursed  for  advances  made 
for  expenses  of  the  seller's  experts. — Kidder 
Press  Co.  v.  J.  V.  Reed  &  Co.  (Ky.)  950. 

V.  OFEBATIOir  AND  EFFECT. 

(A)  TRANSFER  OF  TITLE  AS  BETWEEN 
PARTIES. 

I  201.  Title  under  a  sale  of  wire  f.  o.  b.  place 
of  shipment,  without  reservation  of  title  until 
payment  of  the  price,  passed  on  delivery  to  the 
carrier. — Tuttle  v.  Bracey-Howard  Const.  Co. 
(Mo.  App.)  86. 

-VI.  WABBANTIE8. 

(  288.  If  defects  in  fruit  cans  could  not  be 
discovered  until  the  fruit  had  been  placed  in 
them  and  time  allowed  for  fermentation,  the 
buyer  would  not  be  estopped  to  recover  for 
breach  of  warranty  as  to  tne  quality  because  it 
retained  and  used  them.— L.  &  J.  A.  Stewart  t. 
Bine  Grass   Canning  Co.   (Ky.)   401. 

TXX.  BEMXSIXai  OF  8EIXEB. 

(E)  ACTIONS  FOB  PRICE  OR  VALUE. 

Applicability  of  instructions  to  case,  see  Trial, 
1  252. 


I  357.  In  an  action  for  the  narchaae  price  of 
goods,  plaintiff  held  to  have  the  bnrden  under 
the  pleadings  of  showing  that  the  goods  con- 
tracted for  were  tendered  defendants. — ^American 
Standard  Jewelry  Co.  t.  R.  J.  Hill  ft  Son  (Ark.) 
781. 

i  364  In  an  action  for  the  price  of  jewelry 
sold  by  samples  by  plaintiff  to  defendants  under 
a  written  contract,  an  instruction  held  proper. — 
American  Standard  Jewelry  Co.  v.  R.  J.  Hill  & 
Son  (Ark.)  781. 

f  364.  In  an  action  for  the  purchase  price  of 
goods,  an  instruction  held  not  erroneous  as  stat- 
ing that  the  burden  was  not  on  defendants  to 
prove  an  alleged  breach  of  warranty.— American 
Standard  Jewelry.  Co.  v.  R.  J.  Hill  &  Son 
(Ark.)  781. 

Vm.  BEMEBIES  OF  BUTEB. 

(Q  ACTIONS  FOR  BREACH  OF  CON- 
TRACT. 

I  413.  In  an  action  for  breach  of  contract  to 
sell  certain  cattle,  the  issue  whether  the  cattle 
was  the  separate  property  of  defendant's  wife 
held  immaterial.— Gibbens  &  Roundtree  v.  Hart 
(Tex.  Civ.  App.)  168. 

f  418.  The  measure  of  damages  for  the  fail- 
ure of  the  seller  of  cattle  to  deliver  them  it 
the  difference  between  the  contract  price  and 
the  market  value  at  the  time  and  place  of  de- 
livery.—Gibbens  &  Roundtree  v.  Hart  (Tex. 
Civ.  App.)  1C8. 

• 

(D)  ACTIONS  AND  COUNTERCI/AIMS  FOB 
BREACH  OF  WARRANTY. 

I  439.  A  vendee  alleging  a  breach  of  warran- 
ty must  prove  it. — American  Standard  Jewelry 
Co.  v.  R.  J.  Hill  ft  Son  (Ark.)  781. 

§  440.  In  an  action  by  a  buyer  to  recover  the 
difference  between  the  contract  price  of'  goods 
purchased  and  rejected  and  the  price  paid  for 
other  goods  purchased  to  take  the  place  of  those 
rejected,  evidence  that  the  seller  had  resold  the 
rejected  goods  for  more  than  the  contract  price 
to  the  original  buyer  was  inadmissible. — Mer- 
chants' Grocery  Co.  t.  Ladoga  Canning  Co. 
(Ark.)  767. 

i  440.  In  an  action  by  a  buyer  to  recover  the 
difference  between  the  price  of  rejected  goods 
and  the  price  paid  for  goods  purchased  ol  an- 
other to  take  the  place  thereof,  a  card  published 
by  an  individual  quoting  prices  of  the  commod- 
ity held  inadmissible. — Slerchants'  Grocery  Co. 
V.  Ladoga  Canning  Co.  (Ark.)  767. 

{  446.  A  charge  predicating  plaintiffs'  right 
to  recover  upon  his  compliance  with  a  custom  of 
trade  if  the  jury  found  the  custom  to  exist  held 
error  where  the  custom  was  not  proved. — Mer- 
chants' Grocery  Co.  v.  Ladoga  Canning  Co. 
(Ark.)  767. 

i  446.  An  instruction  under  a  defense  of 
breach  of  warranty  against  notes  held  properly 
refused.— Adams  v.  Gary  Lumber  Co.  (Tex.  Civ. 
App.)  1017. 

IX.  CONOITIONAI.  8AZ,E8. 

{  456.  Instrument  held  not  as  to  its  first 
part  a  lease  and  as  to  its  second  part  an  option 
to  purchase  at  the  end  of  the  term,  but  to  con- 
stitute as  a  whole  a  conditional  sale. — Vette  ▼. 
J.  S.  Merrell  Drug  Co.  (Mo.  App.)  666. 

S  472.  Certain  person  held  not  within  the 
protection  of  Rev.  St.  1899,  {  3412  (Ann.  St. 
1906,  p.  1945),  requiring  a  contract  of  condi- 
tional sale  to  be  evidenced  by  a  writing  and  re- 
corded as  against  a  creditor  of  or  purchaser 
from  the  buyer. — Vette  v.  J.  S.  Merrell  Drug 
Co.  (Mo.  App.)  666. 

(  479.  Defendant  having  purcnased  certain 
cattle  from  plaintiff  under  a  conditional  sale 
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With  which  be  had  not  complied,  plaintiff  was 
•ntitled  to  recover  the  cattle. — Bailey  t.  Napier 
(Ky.)  948. 

I  470.  Rev.  St.  1899,  {  3413  (Ann.  St  1906, 
p.  1947),  held  not  to  compel  the  owner  of  prop- 
erty conditionally  sold  to  reclaim  it  and  tender 
bacli  part  of  the  price,  but  only  to  prevent 
him  from  reclaiming  it  without  a  tender. — 
Vette  T.  J.  S.  Merrell  Drug  Co.  (Mo.  App.)  660. 

SATISFACTION. 

Bee  Compromise  and  Settlement;    Payment. 
Of  Judgment,  see  Judgment,  i  891. 
Of  mortgage,  see  Mortgages,  |  312. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

II.  PUBIJO  80HOOX.B. 

(A)  ESTABLISHMENT,    SCHOOL  LANDS 

AND  FUNDS,  AND  REGULATION 

IN  GENERAL. 

Judidal  notice  as  to  matters  affecting  bond  of 
county  treasurer  for  school  funds,  see  Evi- 
dence,  |  48. 

Liability  on  county  treasurer's  bond  for  loss  of 
school  funds,  see  Counties,  |  101. 

(Q  GOVEBNMENT,  OFPICEBS,  AND  DIS- 
TRICT MEETINGS. 

I  63.  Evidence  held  to  authorize  a  finding 
that  the  resignation  of  a  trustee  of  a  school 
district  was  forged,  .so  that  an  appointment  to 
fill  a  vacancy  was  a  nullity.— Terry  t.  Terry 
(Ky.)  284. 

f  55.  A  board  of  school  district  directors 
can  discharge  only  such  functions  as  are  ex- 
pressly prescribed  by  statute  or  arise  by  im- 
{tlication  from  ttiose  conferred. — State  t.  Kess- 
er  (Mo.  App.)  85. 

i  57.  Rer.  St.  1899,  {  9761  (Ann.  St.  1906, 
p.  4476),  construed  to  require  meetings  of  school 
directors  to  be  held  within  the  district,  making 
void  a  resolution  under  section  9763  (page 
4477)  adopted  at  a  meeting  held  outside  the 
district.— State  v.  Kessler  fMo.  App.)  85. 

(D)  DISTRI(3T   PROPERTY,    CONTBAOTS. 

AND  LIABILITIES. 
Eixemption  of  county  school  land  from  taxation 

and  effect  of  sale  thereof  on  right  to  tax,  see 

Taxation,  i  247. 

{  72.  Bights  of  a  literary  society  and  school 
district  officers  under  Rev.  St.  1899,  f  9763 
(Ann.  St  1906,  p.  4477),  stated.— State  y.  Kess- 
ler (Mo.  App.)  85. 

I  81.  Municipal  and  public  bodies  at  com- 
mon law,  and  school  districts  and  other  public 
ouasi  corporations,  under  Rev.  St.  1899,  jj  6761 
(Ann.  St  1906,  p.  3328),  held  empowered  to 
contract  and  provide  in  the  contractor's  bond 
for  payment  to  laborers  or  materialmen  for 
labor  performed  on  or  materials  used  in  con- 
structing a  public  building.— Eau  Claire-St. 
Louis  Lumber  Co.  v.  Banks  (Mo.  App.)  611. 

i  81.  A  bond  to  secure  performance  of  a 
building  contract,  construed.— Eau  Claire-St 
Louis  Lumber  Co.  y.  Banks  (Mo.  App.)  611. 

{  81.  A  bond  given  by  a  contractor  construct- 
ing a  schoolhouse  for  a  school  district  held  not 
to  be  the  bond  prescribed  by  Rev.  St.  1889,  I 
6761  (Ann.  St.  1906,  p.  3328).— Eau  Claire-St 
Louis  Lumber  Co.  v.  Banks  (Mo.  App.)  611. 

{  81.  An  action  on  a  contractor's  bond  pre- 
tcribed  by  Rev.  St  1889,  i  6761  (Ann.  St  1906, 
p.  3328),  held  to  be  brought  in  the  name  of  the 
school  district  to  the  use  of  the  person  seeking 
to  recover,  under  the  express  provisions  of  sec- 
tion 6762  (Ann.  St.  1906,  p.  3328).— Eau  Claire- 
St.  Louis  Lumber  Co.  y.  Banks  (Mo.  App.) 
«11. 


(B)  DISTBICrr  DEBT.  SBCURITIES,  AND 
TAXATION. 

Submission  to  municipal  voters  of  question  of 
issuance  of  municipal  bonds  for  establishment 
of  schools,  see  Municii>al  Corporations,  |  918u 

SECONDARY  EVIDENCE. 

In  ciyll  actl<w8,  see  Evidence,  H  157-178. 

SELF-DEFENSL 

See  Homicide,  {i  110-120,  300. 

SEQUESTRATION. 

Malicious  sequestration,  see  Bfalieions  Proseco- 

tion,  {  371. 
Removal  of  property  under  void  writ  as  oonvei- 

siou,  see  Trover  and  Conversion,  |  B. 

SERVICE. 

Of  process,  see  Process,  U  85-100. 

SERVITUDES. 

See  Easements. 

SET-OFF  AND  COUNTERCUIM. 

In  ejectment,  see  Ejectment,  |  28. 

U.  STTBJIiGT-MATTEB. 

t  29.  Under  Kirby's  Dig.  {  6098,  a  defend- 
ant in  an  action  for  false  representations  held 
not  entitled  to  set  up  as  a  counterclaim  a  claim 
based  on  plaintiff  wrongfully  securing  the  ar- 
rest of  defendant  on  criminal  charges.— Jones  v. 
Lewis  (Ark.)  561. 

SETTLEMENT. 

See  Account  Stated;  Compromise  and  Settle- 
ment ;    Payment 

By  assignee  for  benefit  of  creditors,  see  Assign- 
menu  for  Benefit  of  Creditors,  |{  385-39J. 

Of  bill  of  exceptions,  see  Exceptions,  BUI  of,  H 
40^53. 

SEWERS. 

Defects  or  obstructions,  see  Municipal  Corpora- 
tions, If  834-845. 

SHERIFFS  AND  CONSTABLES. 

See  United  States  Marshals. 

n.  OOMPEKSATIOK. 

(  29.     Acts  1907,  p.  328,  amending  Kirby's 
■q  r"  ' "' ■■  ■" — ' 


Dig.  J  4402,  is  not  vol 
7,1    " 


as  in  conflict  with  Const 
art  7,  i  28,  declaring  that  the  counly  court  shall 
have  the  exclusive-  original  jurisdiction  in  all 
matters  relating  to  taxes,  disbursement  of  mon- 
ey, and  matters  of  local  concern.— Cain  v.  Wood- 
ruff County  (Ark.)  768. 

I  28.  Acts  1907,  p.  328,  amending  Kirby's 
Dig.  {  4402,  allowing  the  sheriff  75  cents  per 
day  for  keeping  and  feeding  each  prisoner  con- 
fined in  jail,  is  valid.— Cain  y.  Woodruff  Coun- 
ty (Ark.)  768. 

in.  POWiatS,  DXTTTES,  AND  I.TABTI.T- 
TIEI. 

i  77.  In  the  absence  of  any  constitutional 
limitation,  the  Legislature  has  power  to  define, 
add  tOi  and  vary  the  duties  of  a  sherift— Cain 
V.  Woodruff  County  (Ark.)  768. 

{  90.  An  officer's  liability  at  comn^on  law 
for  failure  to  levy  execution  stated,  as  well  as 
his  liability  under  statute  and  by  practice  of 
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the  courts.— Majrfield  Woolen  Milla  t.  Lewis 
(Ark.)  558. 

f  90.  Under  Kirby's  Dig.  H  3246,  3247,  an 
officer  cannot  arbitrariljr  refuse  to  levy  execu- 
tion unless  a  bond  is  given,  and  can  0DI7  re- 
quire such  bond  where  property  is  actually 
claimed  by  another,  or  the  circumstances  justi^ 
an  apprehension  of  litigation.— Mayfield  Woolen 
Mills  T.  Lewis  (Ark.)  558. 

{  106.  Kirby's  Dig.  {  3286,  imposing  a  pen- 
alty for  failure  to  levy  execution,  is  highly 
penal,  and  should  not  be  extended  to  cases  not 
within  its  plain  meaning.— Mayfield  Woolen 
Mills  T.  Lewis  (Ark.)  558. 

'  {  106.  A  constable  and  his  sureties  hetd  not 
liable,  under  Kirby's  Dig.  S  3286,  for  failure 
to  sell  goods  under  execution,  under  the  circum- 
stances stated.— Mayfield  Woolen  Mills  t.  Lewis 
(Ark.)  S5S. 

IV.  uABUjniis  OK  offioxai. 

BONDS. 

I  157.  Property  owner's  remedy  for  an  un- 
lawful seizure  and  sale  for  the  payment  of  tax- 
es is  an  action  on  the  sheriff's  bond. — Bailey  t. 
Napier  (Ky.)  94a 

S  168.  Complaint  held  to  sufficiently  allege  a 
cause  of  action  against  a  constable  and  his 
sureties  for  failure  to  levy  execution,  under 
Kirby's  Dig.  {  3286,  as  well  as  a  common-law 
liability  for  actual  damages  caused  by  his  fail- 
ure to  do  so.— Mayfield  Woolen  Mills  r.  Lewis 
(Ark.)  558. 

SHIPPING. 

See  Ferries. 

Vn.  CABBXAOE   OF    GOODS. 

Parol  evidence  to  vaiy  contract,  see  Evidence, 
1  417. 

SHOOTING. 

See  Assault  and  Battery,  |  15. 

SIGNATURES. 

Sipature  to  indictment,  see  Indictment  and  In- 
formation, (  83. 

SUNDER. 

See  Libel  and  Slander. 

SPECIAL  LAWS. 

See  Statutes,  {{  66,  74. 

SPECIFIC  PERFORMANCE. 

Compelling  executor  or  administrator  to  spe- 
cifically perform  decedent's  contracts,  see  Ex- 
ecutors and  Administrators,  {  135. 

X.  KATUBE  AlfD  OBOTrMDS  OF  BXSI. 
EDT  IN  OENEBAI.. 

{  10.  If  a  person  contracted  to  adopt  chil- 
dren, and  also  to  leave  them  his  property  as  his 
heirs,  the  fact  that  he  had  died  without  adopt- 
ing them  would  not  preclude  them  from  obtain- 
ing specific  performance  of  the  other  part  of 
the  contract  to  leave  them  his  property;  the 
two  obligations  being  distinct  in  character.— 
Stames   v.   Hatcher  (Tenn.)  219. 

n.  CONTBAOTS  ENFOBOEABLE. 


»  86. 
tain  persons  at  the  owner's  death 


IV.  PBOCEEDINGS   AND   nsSUEF. 

i  106.  An  action  to  enforce  a  contract  mads 
by  a  person  since  deceased,  to  convey  land,  can- 
not be  maintained  without  making  the  heirs  of 
decedent  parties  defendant.— McQuitty  v.  Wil- 
hite  (Mo.)  730. 

(  114.  A  bill  for  specific  performance  of  a 
contract  to  adopt  children  and  leave  theoiprop- 
erty    construed.— Stames    t.    Hatcher    (l^nn.) 

Old 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STALE  DEMAND. 

See  Equity,  f  87. 

STARE  DECISIS. 

See  Courts,  tl  89-97. 

STATEMENT. 

Accompanying  assignment  of  erron,  lee  Appeal 

and  Error,  i  742. 
By_  witness    inconsistent    with    testimony,    see 

Witnesses,  U  379,  392. 
Of  case  or  facts  for  purpose  of  review,  see  Ap- 

rial  and  Error,  U  561,  601;    Criminal  Law, 
1097. 
plaintitTa  claim,  see  Pleading,  i|  48,  62. 

STATES. 

(^urts,  see  Courts. 

Legislative  power,  see  Constitutional  Law,  {  62. 

Public  lands,  see  PubUc  Lands,  U  151-173. 

VI.  ACTIONS. 

{  205.  When  the  state  is  to  be  bound  by  pro- 
ceedings to  collect  taxes  or  other  debts  due 
it  by  suits  at  law  or  in  equity,  it  must  appear 
by  the  Attorney  General  of  the  state,  pursu- 
ant to  Shannon's  Code,  J  5756,  subsec.  6.^ 
State  T.  Bnloe  (Tenn.)  223. 

STATIONS. 

Ejection  of  persons  from  railroad  waiting  room, 
see  Carriers,  {{  372,  383,  384. 

STATUTES. 

For  statutes  relating  to  particular  anbjects,  see 
the  various  specific  topics. 

Amendment  of  defects  in  statutes  as  exclusively 
a  legislative  function,  see  Constitutional  Law, 
f  70. 

Laws  denying  due  process  of  law,  see  Constitu- 
tional Law,  H  266,  297. 

Laws  denying  equal  protection  of  laws,  see  Con- 
stitutional Law,  if  220,  241. 

Laws  granting  privileges  or  immunities,  see 
Constitutional  Law,  {f  205,  208. 

Laws  impairing  obligation  of  contracts,  see 
Constitutional  Law,  {  140. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  |  80. 

Proviiiont  relating  to  partieular  tubjecU. 
See  Descent  and  Distribution;    Limitation  of 

Actions,  S(  5,  37. 
Redemption  from  tax  sale,  see  Taxation,  (  696. 
Statute  of  frauds,  see  Frauds,  Statute  of. 

I.  ENACTMENT,  BEQUISITES,  AND 
VALIDITT  IN  OENEBAXk 


A  contract  to  leave  property  to  cer- 

hela  specific-    a  or  _ 

ally   enforceable^ — Stames  t.   Hatcher  (Tenn.)    pal  ordinance,  merely  because  the  ordinance  is 


t  S8.    A  statute  will  not  be  held  invalid,  in 
proceeding  involving  the  validity  of  a  munici- 


219. 


not   in   harmony   with   the  statute. — Mantel  t. 
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State  (Tex.  Cr.  App.)  856 ;    Sue  Lung  ▼.  Same 
(Tex.  Cr.  App.)  857. 

f  6i.  Id  determining  whether  a  statute  part- 
ly constitutional  is  so  divinble  that  the  valid 
portion  may  stand^  the  test  is  the  sufHciency, 
for  practical  working  purposes,  of  the  portion 
remaining  after  the  provisions  of  the  Consti- 
tution bare  been  appued.— R.  H.  Oliver  &  Son 
y.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Ark.)  238. 

I  64.  Laws  1907,  Act  No.  193,  p.  454,  (  1, 
held  BO  divisible  that  if  void  as  to  interstate 
business,  it  could  be  enforced  within  the  state 
as  to  domestic  business.— R.  H.  Oliver  &  Son 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Ark.)  238. 

{64.  If  a  statute  imposing  a  liability  for 
damages  caused  by  fire  in  the  operation  of  a 
railroad  be  void  as  to  persons  operating  rail- 
roads other  than  railroad  companies,  or  as  to 
fire  communicated  by  other  methods  than  by  a 
locomotive,  those  provisions  may  be  eliminated, 
and  leave  the  statute  valid  as  applied  to  fires 
caused  by  a  locomotive  operated  by  a  railroad. 
—St.  Louis  &  S.  F.  Ry.  Co.  v.  Shore  (Ark.) 
515. 

{  64.  Even  if  Fire  Marshal  Law  (Acts  1907, 
p.  1540,  c.  4e())  8  4,  should  be  held  Invalid  as  in 
conflict  with  (jonst.  art.  1,  f  7,  forbidding  un- 
reasonable searches  and  seizures,  the  other 
provisions  of  the  act  for  the  investigation  and 
prevention  of  fires  are  valid.— Rbinehart  v.  State 
(Tenn.)  50a 

n.   GENEBAI.  AND   SPEOIAI.  OR  I.O- 
OAI.  ULWB. 

i  66.  The  Legislature  may  create  a  fencing 
district  by  a  special  act,  and  may  thereafter 
change  the  boundaries  of  snch  district.— Hender- 
son V.  Dearing  (Ark.)  1066. 

{  74.  Under  Const.  H  60,  171.  180,  181, 
St.  1900,  i  637  (Russell's  St.  J  4284),  relating, 
to  discriminatory  taxation  of  foreign  insurance 
companies,  held  to  be  unconstitutional. — West- 
ern &  Southern  Life  Ins.  Co.  v.  (Commonwealth 
(Ky.)  376. 

in.   BTIBJIIOTS  AKD  TITI.E8  OF  AOTB. 

§  110%.  The  fire  marshal  law  (Acts  1907, 
p.  1538,  c.  460),  entitled  "An  act  to  reduce  the 
fire  waste"  in  the  state  "by  providing  for  the 
investigation  of  fires  and  to  provide  for  the 
expense  of  such  investigation,"  contains  but 
one  subject,  as  required  by  Const,  art  2,  f  17. — 
Rhinehart  t.  State  (Tenn.)  508. 

XV.  AMENDHEKT,   REVISION,   AND 
CODIFICATION. 

i  141.  Act  March  11,  1891  (Acts  1891,  p. 
66)  creating  a  fencing  district,  having  been 
amended  by  Act  March  13,  1883  (Acta  1893,  p. 
91),  in  the  manner  provided  by  the  Constitution, 
by  re-enacting  and  publishing  so  much  as  was 
amended,  subsequent  amendments  of  the  latter 
act  in  a  similar  manner  by  Act  May  8,  1899 
(Acta  1899,  p.  302),  and  Act  April  13,  1907 
(Acts  1907,  p.  407),  became  amendments  of  the 
original  act.— Henderson  v.  Dearing  (Ark.)  1066. 

I  141.  In  amending  an  amended  part  of  an 
act,  it  is  proper  to  re-enact  and  publish  at 
length  the  amended  part  as  amended,  and  when 
this  is  done  ail  the  amendments  of  the  first 
amending  act  become  amendments  of  the  original 
act.— Henderson    v.    Dearing   (Ark.)    1066. 


V.  KEBKAL,    ■trSPENSION,    EXPIRA- 
TION, AND  RJBVlVAIk 

I  168.  Repeals  by  implication  held  not  faT4W> 
ed.— Snead  v.  SUte  (Tex.  Cr.  App.)  988. 

VZ.  OONSTRVCTION   AND    OFERA- 
TION. 

(A)  GENERAL  RULES  OF  CONSTRUO 

TION. 

i  179.  Rev.  St.  1899,  {  4160  (Ann.  St.  1906, 
p.  2252),  held  to  furnish  additional  rules  for 
construmg  statutes  which  the  court  could  use 
or  not  as  the  case  might  require. — State  ex  tel. 
Kelly  T.  Shepperd  (Mo.)  1169. 

{  181.  A  statute  will  be  construed  so  as  to 
express  the  legislative  intent. — James  v.  Unit- 
ed States  Fidelity  &  Guarantee  Co.  (Ky.)  406 ; 
Same  v.  American  Surety  Co.  of  New  York,  Id. 

i  184.  Words  used  in  a  statute  may  be 
modified,  altered,  or  supplied  so  as  to  keep  the 
act  from  becoming  inconsistent  with  the  legis- 
lative intent.— James  v.  United  States  Fidelity 
te  Guaranty  Co.  (Ky.)  406;  Same  v.  Ameri- 
can Surety  Co.  of  New  York,  Id. 

{  188.  Where  the  language  of  an  act  is  free 
from  ambiguity,  and  expresses  an  intelligent 
and  definite  meaning,  the  courts  are  bound  to 
assume  that  this  meaning  was  intended. — Atlan- 
tic CoaMt  Line  R.  Co.  y.  Richardson  (Tenn.) 
400. 

I  189.  Where  the  words  nsed  in  a  statute 
are  plain,  clear,  and  unambiguous,  and  the 
language  expresses  the  legislative  intent,  the 
statute  must  be  accepted  as  it  is  written. — 
James  y.  United  States  Fidelity  &  Guarantee 
Co.  (Ky.)  406;  Same  v.  American  Surety  Co. 
of  New  York,  Id. 

{  192.  The  words  "passenger  train"  and  "reg- 
ular passenger  train"  have  no  technical  mean- 
ing in  law,  and  should  be  construed  in  their 
ordinary  sense  pursuant  to  Rev.  St.  1899,  f  4160 
(Ann.  St.  1906,  p.  2252).— State  y.  Missouri 
Pac.  Ry.  Co.  (Mo.)  1173. 

I  197.  The  word  "and"  may  be  substituted 
for  the  word  "or"  when  it  is  necessary  to  make 
a  statute  express  the  true  legislative  intent 
as  gathered  from  the  context,  and  the  circum- 
stances attending  its  enactment. — James  y. 
United  States  Fidelity  &  Guarantee  O.  (Ky.) 
406;  Same  v.  American  Surety  C!o.  of  New 
York,  Id. 

i  206.  Statutes  should  be  construed  so  as 
to  avoid  apparent  repuguancies,  and  give  ef- 
fect to  every  word,  clause,  and  provision  there- 
of.—Ingle  y.  Batesville  Grocery  Co.  (Ark.)  241. 

f  208.  Words  of  doubtful  meaning  in  a  stat- 
ute are  to  be  interpreted  by  their  context  and  in 
view  of  the  purposes  of  the  Legislature. — 
Stete  y.  Missouri  Pac.  Ry.  Co.  (Mo.)  1173. 

(B)  PARTICULAR  CLASSES  OP  STAT- 

UTES. 

Statute  authorizing  service  of  process  by  pub- 
lication, see  Process,  {  85. 

Strict  or  liberal  construction  of  statute  relating 
to  redemption  from  tax  sale,  see  Taxation,  | 
696. 
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^  tmiTES  tTATSt. 

CONSTITDTION. 

Amend.  6 979 

Amend.    14 316 

Art.  1,  I  10 780 

STATUTES  AT  LARGE. 

1882.  June  27,  ch.  240,  22 
Stat  109 750 

1906,  June  11,  ch.  3073.  34 
Stat.  232  (U.  8.  Comp. 
St.  Supp.  1907,  p.  891). .  426 

1906.  June  29,  ch.  3591,  } 
7.  34  Stat.  593  (U.  S. 
Comp.  St.  Supp.  1907,  p. 
909)  160,  170,  617 

REVISED  STATUTES. 

I  4886  (U.  S.  Comp.  St. 
1901,  p.  3382) 1070 

COMPILED  STATUTES 

1901. 

Page  3382. 1070 

COMPILED  STATUTES 
SUPP.  1907. 

Page  891 426 

Page  909. 169.  170,  517 

ABKAHIAS. 

CONSTITUTION. 

Art.  2,  t  17 760 

Art.  7,  1  28 768 

Art.  19,  {  27 1073 

SANDELS  &  HILL'S  DI- 
GEST. 
H  4124.4133 241 

KIRBI'S  DIGEST. 

H  613.  514 1070 

I  517 2.<J2 

18  848,  859 1077 

I  1588 524 

8  2008 521 

I  2614 531 

§  3006 770 

I  3224 547 

88  3246,  3247,  3286. 558 

i  4402.  Amended  by  Laws 
1907,  p.  328 768 

18  4431,  4433,  4434. 754 
5402 247 
{  5430,  5451 553 
I  566.5,  5679,  5685. 1073 
«  5722,  5723 777 
!  5740-5742 1073 
§  6023,  6068,  6054. 754 
6098 561 
6137 531 
8  6248,  6254 754 
6773 779 

LAWS. 

1891,  p.  66.  Amended  by 
Lawa  1893.  p.  91 1060 

1898,  p,  91.  Amended  by 
Laws  1899,  p.  302;  Lawa 
1907,  p.  407. 1066 

1899,  p.  302. 1066 

1901,  p>.  386. 776 

1907,  p.  162. 668 

1907,  p.  828. 768 

117  8.W.-82 


STATUTES  CONSTRUED. 

1907,  p.  836. 516 

1907,  p.  340. 544 

1907,  p.  848,  8  9 644 

1907,  p.  407. 1066 

1907,  pp.  464,  463,  88  1. 

17  ., 238 

1907,  p.  485. 760 

XXNTVOXT. 

CONSTITUTION. 

i   58,  Bubsec.  27 883 

i  60 376 

I;  61.  154 383 

i  157 801,  816 

i  l.%8 301 

8  170 898 

i   171 876,  898 

(8  180,  181 876 

8  187 816 

I  241 280 

CIVIL  CODE  OF  PRAC- 
TICE. 

8  90 259 

«  125 843 

8  209 401 

8  228 062 

«  334 943 

8  391 422 

S  432 259 

88  493,  616,  517. 25.3 

8  534 959 

8  549 364 

8  583 959 

88  rm,  599 340 

8  606  (2)  299 

i   741 315 

8  768 253 

CRIMINAL  CODE  OF 
PRACTICE. 

8  124 274 

I  241 2.53 

8  281 362 

STATUTES  1909. 

8  6  (Russell's  St.  8  H)  ■  •  ■  280 
8  S31a    (Russell'a    St    88 

3237-3251a  [5])   280 

I  466  (Rusaell-B  St  8  3).  . .   280 
i  503  (Russell'a  St.  |  2182)  364 

!637  (Russell's  St.  |  4284)  376 
968  (Russell's  St.  |  2824)  362 
1129    (RnsseU'a    St    8 

3156)  253 

8    1175    (Rnaaell's    St    8 

3709) 364 

88  1697,  1702,  1708  (Rus- 
sell's  St  88  4656,  4661, 

4667)  961 

{    1910    (RuBseU'a    St    8 

2104)  956 

8    2120    (Russell's    St    8 

70)  289 

8    2157    (Russell's    St    8 

4248)  275 

8  2566,  subd.  2  (Russell's 

St  8  4063,  subd.  2)....  066 
8    3754    (Russell's    St    8 

4856)  864 

8    4077    (Ruaaell'B    St    | 

6060) 398 

I    4080    (Russell's    St    8 

6063)   406 

8    4080    (Russell'a    St    8 

6053).    Amended  by  Laws 

1906,  p.  88,  ch.  22 411 

88    4085,    4088    (Rusaell'a 

St  88  6058,  6061) 896 


8    4838    (RnsMll's    8t  I 
3962)  811 

RUSSELL'S  STATUTES. 

8  3  (St  1909.^  8  466) 280 

8  11  (St  190&,  i   6) 280 

8  70  (St  1909.  8  2120).. .  280 
2104  (St  1909,  8  1910)  956 
2182  (St  1909,  8  593)..  364 
2824  (St  1909.  8  968)..  362 
I  3156  (St  1909,  8  1129)  253 
88  3237-3251a  (5)  (St  1909, 
8  381») •'•• •  280 

!8709  (st  1909,  f  1176)  864 
8962  (St.  1909,  i  4889)  Sll 
4063.  subd.  2  (St  1909, 
8  2566,  subd.  2) 966 

!4248  (St  1900,  8  2167)  275 
4284  (St.  1909,  8  687)..  376 
8  4656,  4661,  4667  (St 
1909,  881697,1702,1708)  961 
8  4856  (St  1909,  I  3754)  364 
I  60r>0  (St  1909,  I  4077  398 
I  6053  (St  1909,  8  4080)  406 
8  6053  (St  1909.  8  4080). 
Amended  by  Laws  1906, 

p.  88,  ch.  22 411 

88  6058.  6061  (St  1909.  88 
4086,  4088) 39B 

LAWS. 
1906,  p.  88,  ch.  22 4U 


MIMOVBI. 

REVISED  STATUTES  1879. 
8  8494 42 

REVISED  STATUTES  1880. 
8   1604 677 

REVISED  STATUTES  1899. 

8  13  (Ann.  St  1906,  p. 

342)  637,  1191 

§8  129,  130,  146,  173  (Ann. 

St.  1906,  pp.  379,  380, 

384,  394) 730 

8  372  (Ann.  St  1906,  p. 

482)  653 

8  457  (Ann.  St  1906,  p. 

516)  67 

8  59Z  (Ann.  St  1906,  p. 

612)  94 

8  602  (Ann.  St  1906,  p. 

628)  683 

8  604  (Ann.  St  1906,  p. 

631)  659 

g  650  (Ann.  St  1906,  p. 

667) 717 

8  672  (Ann.  St  1906,  p. 

686)  577,  653.  680,  698 

8  694  (Ann.  St  1906,  p. 

703)  717 

8  7^  (Ann.  St  1906,  p. 

710)  736 

8  773  (Ann.  St  1906,  p. 

750)  717 

8  813  (Ann.  St.  1906,  p. 

783)  6!S2,  1094 

8  818  (Ann.  St  1906,  p. 

789)  125 

8  864  (Ann.  St  1906,  p. 

808)  1104 

88  865.  866  (Ann.  St  1906, 

pp.  812,  815) 668 

8  894  (Ann.  St  1906^  p. 

830) 67 
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H  995.  996  (Ann.  St  1906, 

pp.  876,  878) 685 

1105  (Ann.  St.  1906,  p. 

945)  680 

1127  (Ann.  St  1906,  p. 
972)  604 

1179  '(Ann. '  St  1906,'  p. 

995)  1094 

1674  (Ann.  St  1906,  p. 

1217)  577 

1679  (Ann.  St  1906.  p. 

1220)  618 

1849  (Ann.  St  1906,  p. 

1279)  73 

2864.  Amended  by  Laws 

1905.  p.  136  (Ann.  St. 

1906.  p.  1637) 598 

I  2875  (Ann.  St  1906.  p. 

1657)  108 

if  2933,  2935,  2936.  293»- 

2943  (Ann.  St.  lOOC,  pp. 

1690,  1693-1696) 06 

3017  (Ann.  St  1906,  p. 

1728)  88 

3080  (Ann.  St  1906,  p. 

1768)  680 

3410  (Ann.  St  1906,  p. 

1940)  86 

§(  3412,  3413  (Ann.  St 

1906,  pp.  1945,  1947)...  668 
i{  3418,  3410  (Ann.  St 

1906.  pp.  1951,  190.3) ...  61 

3478  (Ann.  St  1906,  p. 

1991)  628 

I  3616,  3617  (Ann.  St 
1906,  pp.  2034,  2038). . .  20 
3637  (Ann.  St  1906,  p. 

2050)  655 

3711  (Ann.  St  1906,  p. 

2080)  736 

3751  (Ann.  St.  1906,  p. 

2090)  20 

4160  (Ann.  St  190&  p. 

2252)  1169,  1173 

4267  (Ann.  St  1906,  p. 

2342)  1125 

6736  (Ann.  St  1906,  p. 
3322)  1132 

i  6761,  6762  (Ann.  St 
1906,  p.  3328) 611 

|{  7979,  8084,  8092  (Ann. 
St.  1906,  pp.  3793,  3840, 
3843)  698 

II  8318-8345  (Ann.  St 
1906,  pp.  3935-3947).. . .  1084 

i    9118-^400  (Ann.  St 
1906,  pp.  4198-4322)....  1169 
9283  (Aim.  St.  1006,  p. 

42«M)  1182 

9472  (Ann.  St  1906,  p. 
4347)  620 

iS  9761,  9763  (Ann.  St 
1906,  pp.  4476,  4477)...  85 
10.367  ^n.  St  1906,  p. 
4683)  648 

ANNOTATED  STATUTES 
1906. 

f  13 637,  1191 

Is  129.  130,  146,  173 730 

I  372 6.53 

f  4.57 67 

I  592 94 

i«02 683 
604 6.59 
6.50 717 

t   672. 577,  653,  680,  698 

}  694 717 

<  703 736 

I  773 717 

I  813 652,  1094 

I  818 125 

i  864 1104 

M  8t>5,  866 6.53 

f  8SH 67 

{}  995,996 685 


i   1105 680- 

f  1127 604 

i  1179 1094 

{  1674 577 

S(  1679,  1734 618 

(  1849 73 

i   2864 593 

i  2875 108 

H  2933,  2935,  2936,  2939- 

2943   96 

i  8017 88 

i3080 689 
3410 86 
I  3412,  3413 666 

if  3418,  3419 61 

S  3478 628 

tl  8616,  8617 20 

3637 (m 

3711 736 

3751 20 

4160. 1169,  1173 

4267 : 1125 

6736 1132 

If  6761,  6762 611 

ii  7979,  8084,  8092. 698 

ft   8318-8345 1084 

ff  9053-1   to  9053-3 :W 

If   9118-9400 1169 

I  9283 1132 

i  9472 620 

fl  9761,  9763 85 

f  10,367. 648 

LAWS. 

1883,  p.  Ill 42 

1901,  p.  119  (Ann.  St  1906, 

I   I'm) 618 

1901,  p.  219.    Amended  by 

lAwt  1903,  p.  251  (Ann. 

St    1906,    fl   9053-1   to 

9053-3)  80 

1903.  p.  251  (Ann.  St.  1906, 

IS  0053-1  to  9053-3). ..     30 

1905,  p.  123,  I  7 618 

1905.  p.  136  (Ann.  St  1906, 

f   2864) 593 

1907,  p.  180 1173 

TZiinTESSEE. 

CONSTITUTION. 

Art  1.  I  7 508 

Art  2,  if  2,  17 608 

CODE  1858. 

SS  2763,  2764.  Amended 
by  Law8  1895,  p.  54,  ch. 
38 500 

f  2765 500 

SHANNON'S  CODE. 

f  495 223 

ff   4543-4.545 496 

if   5165-5187 223 

If  5608-5610,  5613 508 

f  5756.  subsec.  5 223 

t  7358 508 

LAWS. 

1819  (2  Laws   1715-1820, 

p.  483,  ch.  28)  If  1,  2. .  600 
1^7,  p.  386,    ch.    226,    ff 

j_^    .,.,.. r  496 

1895.  p'.'54."ch.'38! !.'.'!."!  500 
1907,  p.  1538,  ch.  460....  508 
1907,  p.  1540,  cb.  460,  U 
8,  4,  6 606 

TEXAS. 

CONSTITUTION. 

Art  1,  f  3 818 

Art  3,  If  45,  66. 979 


Art.  7,  I  6 1061 

Art  8,  I  1 81? 

Art  8,  {  18 920 

Art  XI,  i  9 ,...1061 

CODE  OP  CRIMINAL  PRO- 
CEDURE 1895. 

Arts.  249,  232 463 

Art.   723 163,806 

Art   743 127 

Art  931 855 

PENAL  CODE  1895. 

Art.   77 798 

Arts.  593,  618 463 

Art   077 848 

Art.   717 831,  846 

Art.   719 846 

Art  751 79» 

Art.   1014 853 

WHITE'S  ANNOTATED  PE- 
NAL CODE. 
Art  708 870 

REVISED  STATUTES  1879. 
Arta.  664,  665 860 

REVISED  STATUTES  1895. 

Art   671 211 

Arts.  920.  921 177 

Arts.  1222,  1223 909 

Arts.  1411,  1413 883 

Arts.      2015-2018,      2070, 

2062,   2090. 433 

Art   2363 211 

Arts.  3150.  8184 870 

Art   8219 900 

Arts.  4494,  4519 794 

Art   4528 204 

Art  4.562,   subd.   12. 794 

Art.   4.579,  subd.   1 794 

Arts.  6232b,  5232h 320 

SATLBS' ANNOTATED  CIV- 
IL STATUTES  1897. 

Art.   225 440 

Arts.  1154,  1155 495 

Art.   1194.  Bubd.   7 1023 

Arts.  3236,  3240 431 

Art.   5232n 185 

Art.   62320 907 

McILWAINE'S   DIGEST  OP 
STATUTES. 

Art   3282b 1028 

Art.   4430 1049 

CITY  CHARTERS. 

Dallas.  Laws  1907  (Sp. 
Sess.)  p.  580,  cb.  7,  art 
2,  I  3,  subd.  37 855 

LAWS. 

1897,  p.  16.  ch.  9 979 

1897,  p.  223,  ch.  158 983 

1905,  p.  21,  ch.  18 792 

1905,  p.  72,  ch.  52 10<n 

1905,  p.  386,  ch.  163 027 

1907,  pp.  71,  72,  ch.  39,  If 

37,  43. 856 

1907,  p.  258,  ch.  138 983 

1907,  p.  269,  ch.  139..  127,  900 

1907,  p.  273,  ch.  141 818 

1907.  p.  447,  ch.  8 167 

1907,  p.  509,  ch.  24 1063 

1907,  p.  509,  ch.  24.  f  6..  443 
1907  (Sp.  Sess.)  p.  .580.  di. 

7.  art  2.  f  3,  subd.  37. .  855 
1909,  p.  80 1028 
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STOCK. 

Conrarate  stock,  see  Corporationa,  f(  81,  90. 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  ({  228-^8. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  ol  paasengert,  see  Carriers. 

n.  BEOUUkTXOir   akd    operatxok. 

X}rror  in  instructions  cured  by  other  instructions 

in  action  for  injury  from  operation  of  street 

railroad,  see  Trial,  t  296. 
Bequests  for  instructions  in  action  for  injuries 

from  operation  of  street  railrMd,  see  Trial,  ( 

256. 

I  78.  ▲  street  car  company  held  not  liable 
for  injnries  to  a  third  person  caused  by  a  pas- 
senger gratnitoosly  throwing  from  the  car  a 
bundle  of  papers  in  performance  of  dut?  de- 
TolTing  on  the  car  operatives.— LouisvUle  By. 
Co.  ▼.  Holmes  (Ky.)  963. 

I  81.  The  duties  of  having  a  street  car  un- 
der reasonable  control  and  of  giving  the  osnal 
signals  are  a  part  of  ordinary  care  necessary 
to  discover  the  peril  of  persons  crossing  the 
tracks.— Louisville  By.  Co.  v.  Knocke's  Adm'r 
(Ky.)  271. 

{  114.  Where  plaintiff  was  injured  by  a  bun- 
dle of  papers  negligently  thrown  from  a  pass- 
ing street  car,  evidence  held  insufficient  to  show 
that  the  papers  were  thrown  by  the  conductor, 
and  not  by  a  passenger. — Louisville  By.  Co.  v. 
Holmes  (Ky.)  95a 

i  114.  Where  plaintiff,  running  along  the 
side  of  one  street  car,  was  struck  by  a  car 
coming  in  the  opposite  direction,  held  the  evi- 
dence did  not  show  negligence  of  the  motorman 
of  the  latter  car  authorizing  recovery.— O'Far- 
rell  v.  Metropolitan  St.  By.  Co.  (Mo.  App.) 
619. 

i  117.  In  an  action  against  a  street  railroad 
for  injnries  to  a  pedestrian  struck  by  a  car, 
evidence  held  to  justify  the  submission  of  the 
question  of  defendant's  negligence. — Louisville 
By.  Co.  V.  Knocke's  Adm'r  (Ky.)  271. 

STREETS. 

See  Highways ;  Municipal  Corporations,  H  658, 
765-821. 

SUBROGATION. 

(  1.  The  transfer  of  a  judgment  from  sub- 
sequent purchasers  of  a  vendor's  lien  from  the 
original  lienor  to  the  prior  assignees  of  the 
lienor  and  true  owners  did  not  involve  either 
legal  or  conventional  subrogation.— Powell  v. 
Powell  (Mo.)  1113. 

(  21.  One  who  is  liable  for  the  debt  of  an- 
other cannot,  as  against  the  principal  creditor, 
assert  his  right  of  subrogation  until  he  rays  the 
debt  in  full.— Jones  v.  Harris  (Ark.)  l&TI. 

i  21.  The  maker  of  a  note  held  not  entitled 
to  be  subrogated  to  the  rights  of  the  payee  and 
another  as  to  collaterals  without  first  paying 
the  note.— Plunkett  t.  State  Nat  Bank  (Ark.) 
1079. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  Corporations,  {|  81,  90. 


SUIT. 


See  Action. 


SUMMARY  PROCEEDINGS. 

Collection   of  taxes,   see  Taxation,   {|   673^, 
593. 


See  Process. 


SUMMONS. 
SUNDAY. 


Opening  theater  on  Sunday,  charging  former 
convictions,  see  Indictment  and  Information, 
{  114. 

Successive  convictions  for  openihg  theater  on 
Suuday,  see  Criminal  Law,  {  1202. 

SUPPLEMENTAL  PLEADING. 

See  Equity,  (  296. 

SUPREME  COURTS. 

See  Courts,  f  f  207-231. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Ckturses,  tl  118-126. 

SURRENDER. 

Of  written  instrument  for  cancellation,  see  Can- 
cellation of  Instruments. 

SURVIVAL 

Of  cause  of  action,  see  Abatement  and  Bevlml, 
161. 

SWAMP  LANDS. 

See  Public  Lands,  f  61. 

TAXATION. 

Assessments  for  municipal  improvements,  see 
Municipal  Corporations,  U  407,  613,  538-582. 

Mandamus  to  compel  assessment,  see  Manda- 
mus, {  112. 

Occupation  or  privilege  taxes,  see  Intoxicating 
Liquors,  |  45 ;   Licenses,  H  7,  19. 

Payment  of  taxes  to  sustain  adverse  possession, 
see  Adverse  Possession,  {  88. 

X.  HATUBE  AHB  EXTEHT  OF  VOWEB 
IH  OEHERAI.. 

Power  to  tax  insurance  companies  for  purpose 
of  raising  funds  for  expenses  in  investigating 
origin  of  fires,  see  Fires,  i  9. 

{  25.  The  power  to  fix  the  rate  of  taxation 
is  in  the  Oeneral  Assembly.— James  v.  United 
States  Fidelity  &  Ouarantee  Co.  (Ky.)  406; 
Same  v.  American  Surety  Co.  of  New  xork.  Id. 

f  28.  The  Legislature  cannot  delegate  its 
taxing  power. — James  v.  United  States  Fidelitpr 
&  Guarantee  Co.  (Ky.)  406 ;  Same  t.  Ameri- 
can Surety  Co.  of  New  York,  Id. 

i  28.  Ky.  St  1909,  S  4080  (Russell's  St 
i  6053),  held  not  to  provide  alternative  methods 
for  assessing  franchises  of  foreign  corporations, 
the  word  "and"  t>eing  read  into  the  statute  in 
the  place  of  the  word  "or"  to  effectuate  the 
legislative  intent ;  and  hence  the  act  is  not 
unconstitutional  as  a  delegation  of  the  taxing 
power. — James  v.  United  States  Fidelity  & 
Guarantee  Co.  (Ky.)  406 ;  Same  v.  American 
Surety  Co.  of  New  York,  Id. 

n.  ooHBTmmoHAx.  reqitibe. 

BfENTB  AUD  REITBIOTIONS. 

I  40.  The  assessment  of  the  franchise  of  si 
foreign  corporation  for  1905  made  under  St. 
1903,  §  4080  (Russell's  St.  {  0053),  as  amedd- 
ed  by  the  act  of  March  15,  1906  (Xaws  1906< 


For  cases  in  Dec.  Dig.  &  Amer.  Digs.  1907  to  date  ft  Indexes  s«e  same  topic  *  section  (1)  NUMBSB 

Jigitized  by ' 


Google 


1300 


117  SOUTHWESTERN  BEPORTEB. 


p.  88,  c.  22),  \eld  illegal.— Junes  t.  Americftn 
Surety  Co.   of   New   York   (Ky.)  411. 

I  40.  Fire  Marshal  Law  (AcU  1907,  p.  1640, 
c.  460)  S  6,  held  not  in  conflict  with  Conat.  art. 
2,  i  2,  retfuirinc  all  property  to  be  taxed  equal- 
ly and  uniformly  according  to  it*  Talne.— Rhine- 
hart  T.   SUte   (Tenn.)   008. 

I  42.  While  Const.  I  171,  require*  all  prop- 
erty to  be  taxed,  and  the  General  Anembiy 
ia  prohibited  from  exempting  from  taxation  any 
property  not  ipecially  exempted  by  section  170, 
every  element  of  the  proiierty  need  not  be  taxed, 
the  manner  of  claasitying  property  for  taxation 
being  left  to  the  Legislature,  and,  when  the 
thing  itself  is  taxed  as  a  .whole,  each  of  its 
constitutent  elements  is  also  taxed. — Common- 
wealth T.  Walsh's  Trustee  (Ky.)  398. 

$  42.  It  is  within  the  legislative  discretion 
either  to  tax  the  constitueot  elements  of  the 
property  as  by  taxing  sepafltely  the  corporate 
capital  and  corporate  shares,  or  the  separate 
estate  of  the  life  tenant  and  remainderman, 
etc.,  or  to  tax  at  its  full  value  the  thing  which 
represents  those  various  elements  of  property. 
— Commonwealth  y.  Walsh's  Trustee  (Ky.)  3Sa. 

t  47.  Where,  after  the  consolidation  of  a 
.number  of  leased  roads  under  the  name  of  de- 
fendant railroad,  which  was  owned  by  a  Vir- 
ginia corporation,  all  the  intangible  property, 
including  its  franchise,  of  defendant  corpora- 
tion was  assessed  against  th6  Virginia  cor- 
poration, defendant  could  not  again  be  assess- 
ed on  its  intangible  property.^— Commonwealth 
T.  Chesapeake  &  O.  Ry.  Co.  iW  Kentucky  (Ky.) 

{  47.  The  scheme  of  taxation  adopted  In  this 
state  seeks  U>  avoid  double  taxation  in  any 
form ;  it  being  recognized  as  oppressive  and 
vicious. — Commonwealth  v.  Walsh's  Trustee 
(Ky.)  398. 

§  47.  It  would  not  be  double  taxation  to  tax 
a  shareholder  upon  the  shares  in  addition  to 
taxing  the  corporation  upon  its  capital. — Com- 
monwealth T.  Walsh's  Trustee  (Ky.)  398. 

in.  X.IABIUTT   OF  FEKIOMI  ANB 
PROPERTY. 

(A)  PRIVATE  PERSONS  AND  PROPERTY 
IN  GENERAL. 

{  109.  Under  the  provisions  in  the  revenue 
law  (Laws  1906,  p.  88,  c.  22),  for  the  assess- 
ment of  omitted  property,  the  assessing  board 
may  assess  the  franchise  of  a  foreign  corpora- 
tion according  to  the  law  in  force  when  the  as- 
sessment should  have  been  made. — James  v. 
American  Surety  Co.  of  New  York  (Ky.)  411. 

(B)  CORPORATIONS  AND  CORPORATE 
STOCK  AND  PROPERTY. 
Power  to  tax  insurance  companies  for  purpose 
of  raising  funds  for  expenses  in  investigating 
origin  of  fires,  -see  Fires,  {  9. 

I  117.  A  tax  assessed  against  a  corporate 
franchise  under  St.  1909,  {  4077  (Russell's  St. 
{  6050),  is  purely  a  property  tax,  being  a  tax 
upon  all  intangible  property  of  the  corporation, 
including  its  capital. — Commonwealth  v.  Walsh's 
Trustee  (Ky.)  398. 

(  117.  The  statutes  on  revenue  and  taxa- 
tion deal  with  two  classes  of  corporations,  one 
of  which  exercised  some  special  privilege  not 
enjoyed  by  natural  persons,  upon  which  St. 
1909,  {  4077  (Russeirs  St.  S  6050),  imposes  a 
franchise  tax  in  addition  to  other  taxes  im- 
posed by  law,  the  other  class  being  the  ordinary 
commercial  corporations  which  under  section 
4085  (Russell's  St  |  6068)  does  not  pay  a 
franchise  tax. — Commonwealth  v.  Walsh's  Tros- 
tee  (Ky.)  398. 

i  122.  Under  St  1909,  {  4088  (Russell's 
St.  (  6061),  shares  of  capital  stock  of  a  tele- 


graph corporation  paying  taxes  upon  Its  fran- 
chise  and  all  its  tangible  property  situate  Id 
this  state  heU  not  subject  to  taxation.— Com- 
monwealth T.  Walsh's  Trastee  (Ky.)  39a 

{  166.  Under  tlie  constitutional  provision  re- 
quiring all  property  to  lie  taxed,  woat  is  prop- 
erty as  to  a  domestic  corporation  is  property 
as  to  a  foreign  corporatioii.— Commonwealth  t. 
Walsh's  Trastee  (Ky.)  398. 

(D)  EXEMPTIONS. 

t  247.  Under  Const,  art.  11,  t  9,  art'.  7,  |  8, 
and  Acts  1905,  p.  72,  c.  52,  standing  timber  on 
connty  school  lands  held  exempt  from  taxation 
so  long  as  it  is  owned  by  the  county,  but  not 
exempt  after  it  is  sold,  though  not  severed. — 
Montgomery  v.  Peach  River  Lumber  Co.  (Tex. 
Oiv.  App.)  1061. 

IV.  VLAOZ  OF  TAXATION. 

I  253.  Rales  for  construction  of  statutes  in 
Rev.  St  1890,  (  4160  (Ann.  St  1906,  p.  2262). 
relating  to  the  meaning  of  "residence,"  held  not 
applicable  to  chapter  149  (pages  4198-4322). 
relating  to  taxation. — State  ex  rel.  Kelly  t. 
Shepperd  (Mo.)  1169. 

I  254.  Place  of  a  person's  residence  stated 
within  Rev.  St.  1899,  c.  149  (Ann.  St.  1906, 
pp.  4198-4322),  providing  that  all  personal  prop- 
erty shall  be  assessed  in  the  county  and  district 
where  the  owners  reside.— State  ex  rel.  Kelly  v. 
Shepperd  (Mo.)  1169. 

{  280.  Personal  property  is  taxable  at  the 
owner's  domicile  and  in  the  school  district  in 
which  he  resides,  and,  if  a  person  is  taxed  in 
the  wrong  district  or  county,  the  tax  is  illegal, 
and  its  collection  cannot  be  enforced. — State  ex 
rel.  Kelly  v.  Shepperd  (Mo.)  1169. 

V.  LEVT  AND  ASSESSBfENT. 

Mandamus  to  compel  assessment,  see  Manda- 
mus,  i  l46. 

(C)  MODE  OF  ASSESSMENT  IN  GEN- 

ERAL. 

Abatement  of  proceedings  to  compel  listing  of 
omitted  property  because  of  pendency  of  oth- 
er proceedings  of  like  nature,  see  Abatement 
and  Revival,  §S  9,  14. 

(D)  MODE  OF  ASSESSMENT  OF  COR- 
PORATE STOCK.  PROPERTY, 

OR  RECEIPTS. 

§  365.  The  act  of  March  15,  1906  (Laws 
1006,  p.  88.  c.  22).  amending  St.  1900,  i  4080 
(Russell's  St  {  6053),  b^  changing  the  method 
of  assessing  the  franchises  of  foreign  corxio- 
rations,  is  prospective  only  in  its  operation. 
—James  y.  American  Surety  Co.  of  New  York 
(Ky.)  411. 

f  397.  The  correct  method  of  fixing  the  valn- 
ation  of  the  franchises  of  foreign  corporations 
under  Ky.  St.  1909,  {  4080  (Russell's  St.  { 
6053),  determined.— James  v.  United  States  Fi- 
delity &  Guarantee  Co.  (Ky.)  406;  Same  v. 
American  Surety  Co.  of  New  York,  Id. 

I  397.  The  correct  method  of  fixing  the  valu- 
ation of  the  franchises  of  a  foreign  corporation 
under  St.  1909,  i  4080  (Russell's  St.  {  C<»3). 
determined. — James  v.  American  Surety  Co.  oE 
New  York  (Ky.)  411. 

(E)  ASSESSMENT  ROLLS  OR  BOOKS. 

{  437.  Certain  property  held  to  have  been 
included  in  an  assessment.— Commonwealth  v. 
Chesapeake  &  O.  Ry.  Co.  in  Kentucky  (Ky.) 
287. 

(G)  REVIEW,  CORRECTION,  OB  SETTING 
ASIDE  OF  ASSESSMENT. 

i  493.  Extent  of  review  of  the  action  of  the 
board    of   valuation    and    assessment    stated. — 


Topics,  divisions,  *  seetloa  (i)  NUMBERS  In  tliU  Indaz,  *  0«c  A  Amsr.  Digs.  *  Reportsr  ladaxss 


r 


INDEX-DIGEST. 


ISOl 


Commonwealth  r.  Clt«Mpeftke  &  O,  R7.  Co.  in 
Kentucky  (Ky.)  287. 

VH.  PATXENT  AHS  RErUROIHO  OR 
BEOOVERT  OF  TAX  VAID. 

I  643.  Where,  in  an  action  against  the  mcm- 
bm  of  the  fiscal  conrt  and  the  county  treasur- 
er to  recover  a  tax  paid  by  plaintiff  und^r  pro- 
test, it  appeared  that  the  money  was  in  the 
hands  of  the  county  treasurer,  a  judgment 
against  him  was  proper,  thougli  a  judgment 
against  the  county  and  the  memt>ers  of  the 
fiscal  court  was  improper.— Fiscal  Court  of 
Owen  County  v.  F.  &  A.  Cor  Co.  (Ky.)  296. 

i  548.  No  action  can  be  maintained  by  a 
taxpayer  against  a  county  for  taxes  wrong- 
fully collected,  whether  the  taxes  have  been 
paid  ont  by  the  county  or  not,  though,  where 
the  taxes  are  in  the  hands  of  the  collecting  or 
disbursing  otBcers,  a  direct  action  may  be 
brought  against  them. — Fiscal  Court  of  Owen 
County  ▼.  F.  &  A.  Coz  Co.  (Ky.)  296. 

Vm.  COIXEOTIOH   AND  EITFORCE- 

MEMT  AOAnrST  PEB80KS  OB 

PEBSOHAX.  PBOPEBTT. 

(A)  COLLECTORS   AND  PROCEEDINGS 
FOR  COLLECTION  IN  GENERAL. 

(  561.  Where  a  sheriff  sells  property  for  tax- 
es and  does  not  collect  the  purchase  price,  be  is 
responsible  therefor  to  the  state  and  county. — 
Bailey  t.  Napier  (Ky.)  948. 

(B)  SUMMARY  REMEDIES  AND  ACTIONS. 

Effect  of  former  adjudication,  see  Judgment,  I 
604. 

§  573V^.  A  personal  claim  for  taxes  and 
foreclosure  of  lien  on  land  held  maintainable. 
—Central  Hotel  Co.  v.  State  (Tex.  Civ.  App.) 
680. 

S  593.  In  an  action  by  the  state  to  enforce 
a  personal  liability  for  taxes,  penalties,  and  in- 
terest, and  costs  for  failure  to  pay  the  same, 
the  burden  is  on  plaintiff  to  show  that  defend- 
ant owned  the  property  at  the  time  of  the  as- 
aessment,  or  when  the  same  should  have  l>een 
legally  assessed.— Central  Hotel  Go.  v.  State 
(Tex.  Civ.  App.)  880. 

(Q  REMEDIES  FOR  WRONGFUL  EN- 
FORCEMENT. 

(  606.  Injunction  lies  to  restrain  the  collec- 
tion of  an  Illegal  tax. — Fiscal  Court  of  Owen 
County  V.  F.  &  A.  Cox  Co.  (Ky.)  206. 

(  611.  In  a  suit  to  enjoin  the  collection  of 
taxes  on  timber  standing  on  county  school  lands, 
on  the  ground  that  it  was  exempt  from  taxation, 
allegations  of  the  petition  held  to  show  that 
the  title  to  the  timlier  was  vested  in  plaintiff.— 
Montgomery  v.  Peach  River  Lumber  Co.  (Tex. 
Civ.  App.)  1061. 

I  611.  A  finding  merely  that  plaintiff  had 
acquired  through  the  county,  by  mesne  con- 
veyances, the  right  to  cut  and  remove  timber 
on  county  school  lands  did  not  show  that  title 
to  the  timber,  while  still  on  the  land,  was  in 
plaintiff.— Montgomery  v.  Peach  River  Luml>er 
Co.  (Tex.  ClT.  App.)  1061. 

f  611.  In  a  suit  to  enjoin  the  collection  of  tax- 
es on  timber  standing  on  county  school  lands, 
petition  held  to  show  that  plaintiff's  theory  was 
that  the  timl>er  could  not  l>e  taxed  separately 
so  long  as  it  was  not  severed,  irrespective  of 
whether  the  county  owned  it,  and  hence  was 
bad  on  general  demurrer. — Montgomery  v. 
Peach  River  Lumber  Co.  (Tex.  Civ.  App.)  1061. 

IX.   8AX.E  OF  XJklTD  FOB  EOHFAT- 
HEHT  OF  TAX. 

f  634.  Hiat  an  affidavit  of  uonresidence  for 
an  order  for  publication  of  process  in  a  tax 


proceeding  waa  mistakenly  filed  with  a  justice 
of  the  peace  before  being  filed  In  the  circuit 
court  did  not  affect  its  validity.— Himmelberger- 
Harrison  Lumber  Co.  v.  Keener  (Mo.)  42. 

i  642.  Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
5232o.  a  notice  in  a  tax  suit  for  taxes  due 
held  fatally  defective  for  failing  to  describe  the 
land,  and  the  judgment  based  thereon  is  void. — 
Harris  v.  Hill  (Tex.  Civ.  App.)  907. 

{  647.  A  judgment  in  an  action  by  a  city 
on  tax  bills  held  erroneous  because  of  dissimi- 
larity between  the  description  of  the  land  in 
the  petition  and  judgment.— Turner  v.  City  of 
Mlddlesboro  (Ky.)  4^. 

^  648.  Where  the  judgment  in  a  tax  suit  does 
not  show  that  the  court  determined  that  due 
service  had  been  made  on  the  owners  of  the 
land,  and  the  record  shows  a  fatally  defective 
notice,  the  judgment  may  be  collaterally  attack- 
ed.— Harris  v.  HiU  (Tex.  Civ.  App.)  907. 

(  683.  Where  a  sheriff,  to  collect  delinquent 
taxes,  levies  on  property  which  sells  for  more 
than  the  amount  due,  he  must  return  the  bal- 
ance to  the  owner.— Bailey  v.  Napier  (Ky.)  948. 

i  691.  Where  a  sheriff  seized  live  stock  for 
nonpayment  of  taxes,  he  is  entitled  to  reim- 
bursement for  the  reasonable  actual  cost  of 
keeping  and  caring  for  the  stock.— Bailey  v.  Na- 
pier (Ky.)  94a 

X.  BESEMPnOK  FBOM  TAX  lAIA 

t  696.  Statutes  providing  for  the  redemption 
of  land  from  sale  for  taxes  should  be  liberally 
construed. — Jackson  v.  Maddox  (Tex.  Civ.  App.) 
185. 

{  607.  The  widow  and  daughter  of  a  deceas- 
ed landowner  holding  possession  of  the  prem- 
ises by  tenant  have  such  an  interest  in  the 
land  aa  entitles  them,  under  Sayles'  Ann.  Civ. 
St.  1607,  art.  5232n,  to  redeem  the  land  from 
sale  for  taxes  withih  two  years.- Jackson  r. 
Maddox  (Tex.  Civ.  App.)  185. 

XI.  TAX  TITI.es. 

(A)  TITLE  AND  RIGHTS  OF  PURCHASER 
AT  TAX  SALE. 

I  734.  That  a  sheriff  sold  more  property  for 
nonpayment  of  taxes  than  was  necessary,  or 
failed  to  collect  the  price  from  the  purchaser, 
did  not  affect  the  purchaser's  title  acquired  at 
the  sale.— Bailey,  r.  Napier  (Ky.)  948. 

(B)  TAX  DEEDS. 

t  781.  A  purcliaser-at  a  tax  sale  held  to  take 
only  the  title  of  the  real  owner,  under  Const. 
art.  8,  t  13,  and  Rev.  St.  1895,  arts.  5232b, 
5232h;  and,  the  property  being  held  adversely 
by  third  persons  for  the  statutory  period,  his 
grantee  was  barred  from  recovering  poasessioa. 
— Patton  V.  Minor  (Tex.  Civ.  App.)  920. 

(C)  ACTIONS  TO  CONFIRM  OR  TRY 
TITLE. 

I  810.  Effect  of  the  statute  requiring  the 
original  owner  of  land,  in  order  to  defeat  a 
tax  title,  to  show  defects  in  the  assessment, 
etc.,  stated.- Hamilton  v.  Steele  (Ky.)  378; 
Brown  v.  Same,  Id. ;   Crouch  v.  Same,  Id. 

(D)  RIGHTS    AND    REMEDIES    OF    PUB- 
CJHASER  OF  INVALID  TITLE. 

{  825.  Rights  of  a  tax  sale  purchaser,  on 
his  title  being  declaved  invalid,  stated. — Ham- 
ilton V.  Steele  (Ky.)  378;  Brown  v.  Same, 
Id. ;    Crouch  v.  Same,  Id. 

I  826.  Where  the  grantee  of  a  purchaser  of 
land  at  a  tax  sale  was  barred  from  recovering 
possession  of  the  land  by  the  adverse  possession 
of  other  persons,  held  that  be  was  entitled  to  be 
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sabrogated  to' the  state's  lien  upon  the  land  for 
the  taxea  paid.— Fatten  ▼.  Minor  (Tex.  CiT. 
App.)  920. 

TAXATION  OF  COSTS. 

See  Coats,  {  214. 

TELEGRAPHS  AND  TELEPHONES. 

X.  ESTABLIBHMEIIT,  OOHSTBUOtlOH, 
Aim  MAIKTENA»<}E. 

Malicious  removal  of  telephone  polea,  see  Mall- 
ciouB  Mischief,  {(  4,  8,  9. 

n.   KEOUIiATIOir    AHS     OPERATION. 

Right  of  action  for  death  caused  by  failure  to 
secure  a  physician  by  reason  of  telephone 
company  not  furnishing  sexrice,  see  Death,  | 
16. 

{I  37.  The  person  to  whom  a  telegram  was 
sent  living  several  miles  out  of  town,  and  noth- 
ing being  said  about  extra  charges  for  messen- 
ger services,  held  there  was  no  negligence  in 
failure  to  deliver,  where  the  message  was  de- 
posited in  the  post  office. — King  v.  Western 
UniMt  Telegraph  Co.  (Ark.)  621. 

t  66.  Evidence  heU  to  soataiil  a  verdict  for 
plaintiff  in  a  suit  against  a  telegraph  company 
for  failure  to  deliver  a  death  message.— Western 
Union  Telegraph  Co.  v.  Rhine  (Ark.)  1069. 

{  71.  $760  recovery  against  a  telegraph  com- 
pany for  failure  to  deliver  a  death  message  held 
excessive  by  $350. — Western  Union  Telegraph 
Co.  V.  Rhine  (Ark.)  1069. 

'  {  73.  An  instruction  that  a  telephone  com- 
pany was  as  a  matter  of  law  required  to  de- 
liver a  message  on  the  day  it  was  received  at 
the  point  of  destination,  though  after  office 
hours,  held  erroneous. — Western  Union  Tele- 
graph Co.  v.  Gillis  (Ark.)  749. 

TENANCY  IN  COMMON. 

H.  mTTITAL    BIGHTS,    DUTIES,    AlfD 
LIABILITIES  OF  CO-TENANTS. 

{  IB.  Title  by  adverse  possession  cannot  be 
based  on  the  possession  oi  one  of  several  joint 
tenants  or  tenants  in  common,  as  against  the 
others,  where  they  have  no  notice  of  an  ad- 
verse claim.— Hamilton  v.  Steele  (Ky.)  378; 
Brown  v.  Same,  Id. ;    Crouch  v.  Same,  Id. 

m.   BIGHTS  AND  LIABILITIES  OF 
CO-TENANTS   AS  TO   THIBD 
FEBSONS. 

S  43.  Where  one  tenant  in  common  without 
authority  sells  all  the  timber  on  the  land,  his 
co-tenant  is  entitled  to  recover  from  him  and 
from  purchasers  with  notice  his  share  of  the 
value  of  the  timber  taken. — Collier  v,  Wm.  Cam- 
eron &  Co.  (Tex.  Civ.  App.)  915. 

TERRITORIES. 

I  11.  The  federal  employer's  liability  act 
(Act  Cong.  June  11,  1906,  c.  3073,  34  Stat  232 
[U.  S.  Comp.  St  «upp.  1907,  p.  891]),  held 
constitutional  in  its  application  to  the  terri- 
tories, though  unconstitutional  in  its  applica- 
tion to  interstate  commerce.— Outierrea  y.  £1 
Paso  ft  N.  E.  R.  Co.  (Tex.)  426. 


TESTAMENT. 


See  Wilis. 


TESTAMENTARY  CAPACITY. 

See  Wills,  S:  31,  55. 


TESTAMENTARY  POWERS. 

Construction  and  execution,  see  Poweia,  U  28. 

43. 
Creation,  see  Wilis,  {  693. 

THEATERS  AND  SHOWS. 

Opening  theater  on  Sunday,  charging  former 
convictions,  see  Indictment  and  Information, 
§  114. 

Opening  theater  on  Sunday,  successive  eonvi^' 
tions,  see  Criminal  Law,  f  1202. 


See  Larceny. 


THEFT. 
THEORY. 


Mature  and  theory  of  cause  on  appeal,  see  Ap- 
peal and  Error,  I  171. 

THREATS. 

By  parties  to  homicide,  see  Homicide,  {f  116, 

TIMBER. 

See  Logs  and  Logging. 

TiML 

For  particular  act*  {»  or  incUenM  to  fuiicial 

proceedings. 
Affidavit  for  publication  of  process,  see  Process, 

S  96. 
Filing  bill  of  exceptions,  see  Exceptions,  Bill 

of,  1  40. 
Filing   motion   to   dissolve   injunction,   see   In- 

jfunction,  |  167. 
Filing  recora  on  appeal  or  writ  of  error,  see 

Criminal  Law,  {  1106. 
Filing  statements  of  facts  In  criminal  prosecu- 
tions,  see   Criminal    Law,   (   1099. 
For  taking  appeal  or  suing  out  writ  of  error, 

see  Appeal  and  Error,  {  346. 
Granting  or  refusing  certiorari,  see  Ortiorari. 

S  41. 
To  set  aside  judgment,  see-  JTudgment,  i  386. 

For  particular  actt  not  fudioiaL 
Delivery  of  deed,  see  Deeds,  (  194. 
Payment  of  interest,  see  Interest,  {|  66-60. 

i  9.  Notice  of  a  local  option  election  held 
sufficient.— State  ez  rel.  Gann  t.  Cordell  (Mo. 
App.)  665. 

TITLE. 

Color  of  title,  see  Adverse  Possession. 

Of  statutes,  see  Statutes,  {  110^. 

Removal  of  cloud,  see  Quieting  'Title. 

Slander  of  title,  see  libel  and  Slander,  U  132, 
139. 

Sufficien(^  of  title  of  vendor  of  land,  see  Yen- 
dor  and  Purchaser,  |  140. 

Tax  titles,  see  Taxation,  {{  734-826. 

Title  of  lessor,  see  Landlord  and  Tenant  I  61. 

To  deposits  in  bank,  see  Banks  and  Banking, 

To  land  held  adversely,  see  Adverse  Possession, 

i  104. 
To  mine  or  mineral,  see  Mines  and  Minerals,  il 

49,6a 

TORTS. 

Accrual  of  action  for,  see  Limitation  of  Ac- 
tions, I  65. 

Causing  death,  see  Death,  H  7-104. 

Entry  of  Judgment  in  action  of,  see  Judgment, 
(  239. 

LiaWlitiet  of  particular   claiiet  of  pertont. 
See  Municipal  Corporations,  fi  786-845. 
Agents,  see  Principal  and  Agent,  {  156. 
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Charitable  institutions,  see  Charities,  i  45. 
Employes,  see  Master  and  Servant,  {S  315-332. 

Particular  tort*. 
See  Assanit  and  Batteiy,  Jg  15,  35;  Conspiracy, 
IS  5,  18 ;  False  Imprisonment,  H  7-35 ;  Forci- 
ble Enti?  and  Detainer,  {i  9,  29 ;  Fraud ;  Li- 
bel and  Slander;  Malicious  Prosecution:  Neg- 
ligence ;  Nuisance ;  Trespass ;  Trover  and  Con- 
yersion. 

Remediet  for  tort*. 

See  Trespass,  H  20,  44 ;  Trover  and  Conversion, 

iS   13-40. 
Measure  of  damages,  see  Damages,  ||  95,  112. 

{  8.  Public  ofBcers,  charged  with  the  enforce- 
ment of  the  criminal  laws,  and  having  in  their 
custody  individuals  charged  with  crime,  may 
use  photographs  for  the  purpose  of  identifying 
the  individuals  accused. — Mabry  t.  Kettering 
(Ark.)  746. 

{  8.  An  order  reinstating  a  temporary  injunc- 
tion restraining  defendants  from  using  the  pho- 
tographs of  plaintiffs,  confined  in  Jail  on  crim- 
inal charges,  will  be  dissolved  on  proof  that  de- 
fendants proposed  to  use  the  photographs  to 
identify  plaintiffs,  charged  with  criminal  offens- 
es.—Mabry  T.  Kettering  (Ark.)  746. 

I  22.  While  several  may  be  gnilty  of  several 
and  distinct  negligent  acts,  yet,  if  they  concur* 
rently  produce  an  injury,  they  are  all  liable 
jointly  and  severally,  and  comparative  degree 
in  culpability  will  not  affect  the  liability  of 
either.— Probst  v.  Hinesley  (Ky.)  389;  Hines- 
ley  T.  Beattie,  Id. 

TOWNS. 

See  Counties;  Municipal  Corporatlona ;  Schools 
and  School  Districts,  {{  53-^1. 

TRADE-MARKS  AND  TRADE-NAMES. 

HX.  KEOI8TRATION.    REOUIJkTION, 
AHD   OFFENSES. 

I  51.  Evidence  held  to  sustain  a  conviction 
of  unlawfully  using  a  trade  union  label,  in  vi- 
olation of  Rev.  St  1899,  J  10,367  (Ann.  St.  1006, 
p.  46S3).— State  v.  St.  Clair  (Mo.  App.)  648. 

!▼.  nrFBiKOEMEirr  akd  uitfaizi 

COMPETinOH. 

(Q  ACTIONS. 

I  91.  Several  bottlers  of  beverages  held  en- 
titled to  sue  jointly  to  prevent  unfair  competi- 
tion.—Breimeyer  v.  Star  Bottling  Co.  (Mo.  App.) 
119. 

t  93.  Evidence  in  a  suit  by  bottlers  to  pre- 
vent another  from  using  their  bottles  in  market- 
ing  a  product  held  to  sustain  findings  for  plain- 
tiff.—Breimeyei  ▼.  Star  Bottling  Co.  (Mo.  App.) 
119. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  Appeal  and 
Error,  §{  597-609;  Criminal  Law,  |{  1087- 
1128. 

TRANSFERS. 

Of  causes  for  trial,  see  Trial,  1 11, 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

As  justification  for  assault  on  trespasser,  see 

Assault  and  Battery,  {  15. 
Ejection  of  trespasser,   see  Carriers,   U  372- 

384. 


Injuries  to  trespassers,  see  Bailroads,  fi  274, 

282. 
Restraining  trespass,  see  Injunction,  |  48. 
To  the  person,  see  Assanit  and  Battery,  f|  15, 

35;  False  Imprisonment. 

H.  ACTIOHS. 

(A)  BIGHT  OF  ACTION  AND  DEFENSES. 
f  20.    Trespass   can   be   maintained   on  con- 
structive   possession.— Hobart-Lee    Tie    Co.    t. 
Stone  (Mo.  App.)  604. 

(Q  ETVIDENCE. 

t  44.  Where  plaintiffs  owned  the  title  to  cer- 
tain land  not  in  the  actual  occupancy  of  any 
one,  plaintiffs  had  sufficient  possession  to  enti- 
tle them  to  sue  for  trespass,  consisting  of  cut- 
ting  timber  therefrooL- Stone  v.  Perkins  (Mo.) 
717. 

TRESPASS  TO  TRY  TITLL 

See  Ejectment. 

n.  PBOOEEDZNOS. 

f  25.  In  trespass  to  try  title  only  meh  de- 
fenses of  limitation  as  pertain  to  such  action 
are  applicable.— Poitevent  v.  Scartiorough  (Tex. 
Ciy.  App.)  443. 

g  39.  Evidence  of  payment  of  taxes  held  in- 
admissible under  the  issues  in  an  action  of  tres- 
pass to  try  title.— Beall  v.  Chatham  (Tex.  Ciy. 
App.)  492. 

I  39.  Evidence,  in  an  action  of  trpspnss  to 
try  title,  held  inadmissible. — Beall  y.  Chatham 
(Tex.  Ciy.  App.)  492. 

f  44.  Evidence,  in  trespass  to  try  title,  held 
to  warrant  the  court  in  submitting  to  the  jury 
the  question  whether  one  to  whom  the  owner 
of  the  property  had  conveyed  it  had  subsequent- 
ly reconveyed  the  property. — McCollum  v.  Buck- 
ner's  Orphans'  Home  (Tex.  Civ.  App.)  886. 

g  46.  Instruction,  in  trespass  to  try  title,  held 
not  erroneous. — McCollum  v.  Buckners  Orphans' 
Home  (Tex.  Civ.  App.)  886. 

TRIAL 

See  New  Trial;  Reference;  Witnesses. 

Disputed  claims  against  estate  of  decedent,  lee 
EiXecutors   and   Administrators,   g  256. 

Review  as  dependent  on  mode  of  trial  in  lower 
court,  see  Appeal  and  Error,  g  846. 

Trespass  to  try  title  to  real  proi)erty,  see  Tres- 
pass to  Try  Title. 

Proceedingt  incident  to  triaU. 
See  Continuance. 
Entry  of  judgment  after  trial  o<  issues,  se« 

Judgment,  gg  203-250. 
Place  of  trial,  see  Venue,  g  36. 
Right  to  trial  by  jury,  see  Jury,  |  12. 
Summoning  and  impaneling  jury,  see  Jury,  |f 

58-67. 

Trial  of  actiont  by  or  againtt  pariieular  clattet 
of  pcrtoni. 

See  Adjoining  Landowners,  g  7;  Partnership,  g 
218;  Principal  and  Agent,  g  194;  Street  Rail- 
roads, g  117 ;  United  States  Marshals,  g  34. 

Trial  of  particular  civU  actiont  or  proceedingt. 

See  Fraud,  g  65;  Libel  and  Slander,  g  123;  Ma- 
licious Prosecution,  g  71;  Negligence,  gg 
136,  138;  Quieting  Title,  g  47;  Trespass  to 
Try  Title,  g  44. 

Actions  for  causing  death,  see  Death,  gg  102V&- 
104. 

For  breach  of  contract  of  sale,  see  Sales,  |  864. 

For  breach  of  contract  to  convey  land,  see  Ven- 
dor and  Purchaser,  g  331. 

For  breach  of  warranty,  see  Sales,  g  446. 
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For  damage*  to  graiing  landa  by  animal*,  see 

Animal*,  |  lUO. 
For  deatb  cauaed  by  operation  of  railroad,  see 

Railroad*.  |  860. 
For  failure  of  railroad  to  conatmct  drain,  see 

Railroads,  |  114. 
For  injnrie*  caused  by  obstructions  in  street,  see 

Municipal  Corporations,  i  821. 
For  injnrie*  caused  by  servant,  see  Master  and 

Senran^  i  332. 
For  injuries  from  blasting  on  adjoining  land,  aea 

Adjoining  Landowners,  |  7. 
For  injuries  from  defectire  bridges,  see  Bridges, 

i  46. 
For  injurie*  from  operation  of  street  railroads, 

see  Street  Railroads,  |  117. 
For  injuries  to  passenger,  see  Carriers,  8(  320, 

321. 
For  injarle*  to  persons  on   or  near  railroad 

tracks,  see  Railroads,  |f  400-401. 
For  injuries  to  servant,  see  Maater  and  Servant, 

tl  285-296. 
For  loss  of  or  injury  to  Bhipment,  see  Carriers, 

I  186. 
For  loss  of  or  Injuir  to  shipment  of  live  stock, 

see  Carriers,  f  230. 
For  negligence  of  telephone  company,  see  Tele- 
graphs and  Telephones,  |  73. 
For   property   taken   In   exercise   of   power   of 

eminent  domain,  see  Eminent  Domain,  f  307. 
For  rent,  see  Landlord  and  Tenant,  |  233. 
On  bill  or  note,  see  Bills  and  Notes,  f{  S37, 

53a 
On  insurance  policy,  aee  Insorance,  I  668. 
On  note  given  for  corporate  stock,  see  Corpora- 
tions, 1 168. 
Probate  pToceedings.  see  Wills,  |  324. 
Suits  to  set  aside  fraudulent  conveyances,  see 

Fraudulent  Conveyances,  *  308. 
Snlto  to  try  tax  titles,  see  Taxation,  |  810. 

Trial  of  eriminat  pro»e<mtion*. 

See  Boundaries,  I  40 ;  Burglary,  f  46 ;  Criminal 
Law,  M  634-881 ;  Homicide,  H  268-309 ;  Lar- 
ceny, I  77 ;  Rape,  |  59. 

Criminal  proaecntions,  see  Criminal  Law,  |i 
575-614. 

H.  DOOKXTB.  LISTS,  AMD  CAXJBN- 
DARS. 

{  11.  An  action  held  an  action  at  law  render- 
ing it  proper  to  refuse  to  transfer  it  to  the 
chancery  court.— Jones  t.  Lewis  (Ark.)  561. 

IV.  BEOEPTIOir  OF  evibehoe. 

(A)  INTRODUCTION,  OFFER.  AND  AD- 
MISSION OF  EVIDENCE  IN 
GENERAL. 

i  40.  If  It  is  necessary  to  take  the  deposi- 
tion of  a  larae  number  of  witnesses  to  prove 
payments  ma&  by  them,  it  would  be  admissible 
for  a  party  offering  their  evidence  to  have  a 
brief  summary  of  the  essential  facts  stated  by 
them  made  up  in  such  form  that  the  court  or 
Jury  might  understand  it  without  the  necessity 
of  hearing  all  that  the  witnesses  had  to  say. — 
Fidelity  i  Deposit  Co.  of  Maryland  v.  Cham- 
pion Ice  Mfg.  &  Cold  Storage  Co.  (Ky.)  393. 

(B)  ORDER  OF  PROOF,  REBUTTAL,  AND 
REOPENING  CASE. 
f  67.  The  trial  court  held  not  to  have  abused 
its  discretion  in  permitting  defendant  to  re-open 
his  case  in  chietl— Wolfort  v.  Hochbaum  (Ark.) 
525;  Modem  Laundry  v.  Same,  Id. 

f  67.  Where  defendant  rested,  and  plaintiff 
offered  his  rebuttal  testimony,  defendant  could 
not  thereafter  open  his  case  in  chief  without  the 
court's  permission.— Wolfort  v.  Hochbaum 
(Ark.)  525 ;  Modem  Laundry  v.  Same,  Id. 

i  68.  In  an  action  for  injuries,  the  court  did 
not  abuse  its  discretion  in  permitting  plaintiff  to 
be  recalled,  after  defendant  s  case  was  closed,  to 


testify  a*  to  bow  much  hb  time  was  worth.— 
St.  Louis,  I.  li.  A  S.  By.  Co.  r.  Orimaley  (Aifc.) 
1064. 

(C)  OBJECTIONS.  MOTIONS  TO  8TBIKB 
OUT,  AND  EXCEPTIONS. 

I  75.  Where  evidence  that  is  inadmissible  is 
objected  to,  but  the  objection  is  subsequently 
withdrawn,  the  party  withdrawing  the  objec- 
tion cannot  afterwards  insist  it  was  error  to  ad- 
mit the  evidence.— Ham  r.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.  App.)  108. 

S85.  Where  objections  were  made  to  the 
ole  of  declarations,  a  portion  of  which  wer« 
properly  admitted,  there  was  no  error  in  over- 
raling  them.— Hudson  v.  Slate  (Tex.  Civ.  App.) 
469. 

f  85.  On  single  objection  to  evidence  ad- 
missible in  part  there  is  no  error  in  admitting 
it  all.— Stubbs  v.  Marshall  (Tex.  Civ.  App.) 
1030. 

V.  ABOUMENTS  AHD  OONDUCT  OF 
COUKSEIk 

I  122:  In  a  servant's  injury  action,  held  prej- 
udicial error  for  plaiBtlfTs  counsel  to  state  in 
argument  that  defendant  could  have  required  an 
examination  of  plaintiff  by  physicians. — Missou- 
ri, K.  &  T.  Ry.  Co.  of  Texas  v.  Rogen  (Tex. 
Civ.  App.)  939. 

{  125.  Tlie  argument  of  counsel  for  a  negro 
suing  for  a  personal  injury  made  to  a  jury  of 
white  men  held  not  objectionable  as  appealing 
to  their  prejudice.— Texas  &  N.  O.  R.  Co.  v. 
McCoy  (Tex.  Civ.  App.)  446. 

i  133.  Argument  of  counsel  held  not  so  In- 
flammatory as  to  be  ground  for  reversal,  where 
the  jury  were  pointedly  charged  not  to  consider 
it— Swift  &  Co.  T.  Martine  (Tex.  Civ.  App.) 
209. 

{  133.  The  error,  if  any,  in  the  argument 
of  the  counsel  for  plaintiff  in  a  personal  injury 
action  held  harmless  in  view  of  the  court's 
charge.— Texas  &  N.  O.  R.  Co.  r.  McCoy  (Tex. 
Civ.  App.)  446. 

VI.  TAKnrO  CASE  OR  QUESTION 
FROM  JURY. 

(A)  QUESTIONS  OF  LAW  OR  OF  FACT  IN 
GENERAL. 

At  to  particular  factt,  ittuet  or  tuhjeett. 
Assumption  of  risk  by  servant,  see  Master  and 

Servant,  i  288. 
Contributory  nejiliKence  of  servant,  see  Master 

and  Servant,  i  289. 
Execution  of  deed,  see  Deeds,  {  119. 
Limitation  of  liability  of  carrier,  see  Oirriera, 

i  166. 

In  particular  civil  action$  or  proceedingt. 

See  Death,  {  103;  Libel  and  Slander,  i  123: 
Malicious  Prosecution,  I  71;  Negligence,  f 
136;  Trespass  to  Try  Title,  |  44. 

For  injuries  from  defective  bridges,  see  Bridges, 
{46. 

For  injuries  from  operation  of  street  railroad, 
see  Street  Railroads,  {  117. 

For  injuries  to  passenger,  see  Carrien,  {|  320, 
347. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  {  400. 

For  Injuries  to  servant,  see  Master  and  Serv- 
ant, ii  285-289. 

For  loss  of  or  injury  to  shipment,  see  Carrien, 
i  136. 

On  bill  or  note,  see  Bills  and  Notes,  |  537. 

f  136.  It  is  for  the  Jury  to  settle  issues  of 
facts.— Winfrey  t.  Bagan  (Mo.  App.)  83. 

i  139.  Questions  as  to  the  weight  of  evi- 
dence are  for  the  jury.— Hall  v.  Cook  (Tex.  Civ. 
App.)  449. 
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I  1S9.  Tha  trial  court  !■  not  justified  in  tak- 
ing from  the  jury  a  queation  of  fact,  unless  the 
evidence  is  such  that  there  is  no  issue  to  be  de- 
termined.—Missouri,  K.  &  T.  Ky.  Co.  of  Texas 
T.  Williams  (Tez.  Civ.  App.)   1043. 

I  140.  The  credibilitv  of  witnesses  and  in- 
ferences to  be  drawn  from  the  facts  are  for 
the  Juiw.— Texas  Midland  K.  Co.  v.  Oeraldoa 
(Tex.  (St.  App.)  1004. 

{  142.  The  credibility  of  witnesses  and  in- 
ferences to  be  drawn  from  the  facts  are  for 
the  jury.— Texas  Midland  R.  Co.  t.  Geraldon 
(Tex.  CSv.  App.)  1004. 

t  143.  Though  the  great  preponderance  of 
the  evidence  is  in  favor  of  the  contentions  of 
one  of  the  parties,  the  adverse  party  who  pre- 
sents evidence  to  sustain  the  issue  in  his  favor 
is  entitled  to  the  submission  of  the  issues  to 
the  jury.— Jones  v.  Lewis  (Ark.)  561. 

i  143.  Wbere  the  evidence  was  conflicting  as 
to  whether  defendant's  possession  of  a  coal 
mine  which  he  claimed  by  limitation  was  con- 
tinuous, the  question  was  for  the  jury. — Gordon 
T.  Park  (Mo.)  1163. 

I  143.  Where  the  evidence  conflicts  on  ques- 
tions of  fact,  their  determination  is  for  the 
Jury.— Sims  v.  Hall  (Mo.  App.)  103. 

TH.  IlTBTBUGTIOlfB  TO  XUBY. 

Harmless  error  in  giving  or  refusing,  see  Appeal 

and  Error,  U  1064-1068;   Criminal   Law,  f 

1172. 
Beview  as  dependent  on  assignment  of  errors, 

see  Appeal  and  Error,  |}  780,  739. 
Beview  as  dependent  on  prejudicial  nature  of 

error,  see  Appeal  and  Error,  {  882. 
Beview  as  dependent  on  presentation  in  lower 

court  of  grounds  of  review,  see  Appeal  and 

Error,  §  216. 
Review  as  dependent  on  record  on  appeal  or 

writ  of  error,  see  Appeal  and  Error,  {  099. 

A»  to  particular  iuuet  or  rnhfeott. 
Assumption  of  risk,  see  Master  and  Servant,  i 

295. 
Contributory  negligence  of  servant,  see  Master 

end  Servant,  |  296. 

In  particular  civU  action*  or  proceeding*. 
See  Death,  |  104;  Negligence,  i  138. 
For  ejection  of  passenger,  see  Carriers,  (  384. 
For  injuries  to  passenger,  see  Carriers,  \  321. 
For   injuries   to  persons   on    or   near   railroad 

tracks,  see  Railroads,  §  401. 
For  injuries  to  servant,  see  Master  and  Servant, 

«|  291-296. 
For    negligence    of    telephone     company,     see 

Telegraphs  and  Telephones,  i  73. 
On  biU  or  note,  see  Bills  and  Notes,  |  538. 

(A)  PROVINCE  OF  COURT  AND  JURY  IN 
GENERAL. 
I  191.  In  an  action  for  injuries  to  a  servant, 
a  requested  charge,  assuming  that  the  fore- 
man's act  was  not  negUgeut,  bdd  erroneous.— 
International  &  G.  N.  R.  Co.  v.  Garcia  (Tex. 
Civ.  App.)  206. 

i  191.  In  an  action  for  Injuries  to  a  shipment 
of  live  stodc,  an  instruction  held  erroneous  as 
assuming  a  uct.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Ught  (Tex.  Civ.  App.)  1058. 

{  192.  It  is  not  error  for  an  instruction  to 
assume  existence  of  a  fact  shown  by  all  the 
evidence. — Phelps  v.  Conqueror  Zinc  &  Lead  Co. 
(Mo.)  705. 

i  192.  The  court,  in  its  instructions,  inay  as- 
sume matters  shown  by  uncontradicted  evidence. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Rogers 
(Tex.  Civ.  App.)  939. 

i  194.  Instructions  on  contributory  negli- 
gence so  written  as  to  invade  the  province  of 


the  jury  mn  improiter.— Aluminum  O.  of  North 
America  v.  Ramsey  (Ark.)  668. 

I  194.  It  is  improper  to  charge  that  certain 
facts  constitnte  negligence  per  se,  unless  they 
are  declared  by  law  to  be  negligence  or  induce 
an  inference  of  negligence  m  all  reasonable 
minds. — Aluminum  (>>.  of  North  America  ▼. 
Ramsey  (Ark.)  568. 

{  194.  In  a  passenger's  injury  action,  an  in- 
struction as  to  the  amount  of  damages  held  not 
erroneous  as  an  instruction  that  the  evidence 
warranted  a  verdict  for  any  sum  up  to  the 
amount  named.— Partello  t.  Missouri  Pac.  By. 
Co.  (Mo.)  1138. 

8  194.  In  an  action  for  damages  to  land,  a 
charga  held  not  on  the  weight  of  evidence.— 
Tippett  V.  0>rder  (Tex.  Civ.  App.)  186. 

(B)  NECESSITY  AND  SUBJECT-MATTER. 

I  202.  Error  In  refusing  defendant's  request 
to  submit  an  issue  to  the  jury  is  available, 
though  a  peremptory  instruction  might  have 
been  awarded  for  defendant. — Lantry-Sharpe 
Contracting  Co.  ▼.  McCracken  (Tex.  Civ.  App.) 
453. 

i  202.  A  party  is  entitled,  when  he  requests 
it  by  a  correct  instruction,  to  have  the  facts 
establishing  his  cause  of  action  or  ground  of 
defense  and  the  law  applicable  thereto  affirma- 
tively stated  by  the  court  to  the  jury. — Lyon 
V.  Bedgood  (Tex.  Civ.  App.)  897. 

I  203.  In  view  of  an  instruction  given,  elimi- 
nating all  issues,  save  one,  Aelil,  other  Instruc- 
tions were  unnecessary. — J.  I.  Case  Threshing 
Mach.  Co.  V.  Barnes  (Ky.)   418. 

{  203.  The  court  need  not  state  the  entire 
pleadings  in  the  instructions.— International  & 
G.  N.  R.  Co.  V.  Garcia  (Tex.  Civ.  App.)  206. 

((3)  FORM,  REQUISITES,  AND  SUFFI- 
CIENCY. 

i  229.  It  is  error  to  repeat  an  issue  in  sev- 
eral instmctions  so  as  to  give  it  undue  promi- 
nence.—Stringfellow  V.  Braselton  (Tex.  Civ. 
App.)  204. 

{  229.  Instructions,  each  presenting  facts  to 
some  extent  different  from  tne  others,  are  not 
subject  to  objection  as  constituting  unnecessary 
repetition.— Central  City  Loan  &  Investment  Co. 
V.  Vincent  (Tex.  Civ.  App.)  912. 

(D)  APPLICABILITY   TO   PLEADINGS 
AND  EVIDENCE. 

i  250.  In  an  action  against  a  contractor  fof 
breach  of  his  contract  to  construct  a  building, 
an  instruction  held  not  objectionable  as  an  ab- 
straction.- Franks  v.  Harkness  (Tex.  Civ.  App.) 
913. 

{  251.  In  an  action  for  the  price  of  goods 
sold,  an  instruction  held  properly  refused  as 
not  warranted  by  the  issues  and  misleading. — 
American  Standard  Jewelry  (^.  v.  B.  J.  Hill  Sa 
Son  (Ark.)  781. 

I  251.  In  an  action  by  a  bank  against  a 
person  on  his  orders  upon  which  a  firm  had 
been  allowed  to  overdraw  its  account,  where 
defendant  did  not  plead  payment  of  the  orders 
sued  on,  a  modificatiou  of  charges  permitting 
defendant's  recovery  if  plaintiff  had  accepted 
from  the  firm  its  note  in  full  satisfaction  of  de- 
fendant's liability  would  be  improper.— People's 
Bank  v.  Stewart  (Mo.  App.)  99. 

i  252.  Giving  an  instruction  authorizing  a 
recovery  if  there  was  an  injury  from  a  certain 
cause,  when  there  was  no  evidence  thereof, 
held  error.— St.  Louis,  I.  M.  «c  S.  By.  Co.  v. 
Furlow  (Ark.)  517. 

g  252.  In  an  action  for  the  purchase  price  of 
jewelry  sold  under  a  severable  contract,  an  in- 
struction held  properly  refused  as  not  based  on 
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the  evidence.— American  Standard  Jeweliy  C«. 
▼.  R.  J.  Hill  &  Son  (Ark.)  781. 

I  252.  In  an  action  for  injuriea  to  a  pauen- 
get,  a  refusal  to  giye  an  instruction  held  not  er- 
ror.— Arkansas  Midland  R.  Co.  t.  Rambo  (Ark.) 
784. 

I  252.  Giving  of  an  abstract  instruction  held 
error.— Ayer  &  Lord  Tie  CX>.  v.  Young  (Ark.) 
1080. 

{  252.  In  a  suit  for  killing  dogs,  had,  that 
there  was  no  error  in  striking  out  of  an  in- 
struction a  part  not  sustained  by  tlie  evidence.— 
Sims  y.  Hall  (Mo.  App.)  103. 

I  252.  An  instruction  submitting  an  issue 
not  raised  by  the  evidence' was  properly  refused. 
—International  &  Q.  M.  R.  Co.  t.  Garcia  (Tex. 
Civ.  App.)  206. 

{  2.'S2.  A  charge  on  an  issue  not  made  by  the 
evidence  is  properly  refused. — Texas  &  N.  O. 
R.  Co.  V.  McCoy  (Tex.  Civ.  App.)  446. 

II  252.  In  an  action  against  a  carrier  for 
negligent  delay  in  a  shipment  of  cattle,  an  in- 
struction relating  to  the  damages  suffered  by 
the  cattle  which  on  another  railroad  held  prop- 
erly refused  under  the  evidence. — Missouri.  K. 
&  T.  Ry.  Co.  of  Texas  ▼.  Pettit  (Tex.  Civ.  App.) 

ocf4. 

S  252.  An  instruction  in  an  action  against  a 
railroad  company  for  injury  to  a  child  on  its 
track  held  error.— Texas  &  N.  O.  R.  Co.  t. 
Brouilette  (Tex.  Civ.  App.)  1014. 

f  253.  An  instruction,  in  an  action  against 
a  telephone  company  for  injuries  to  one  coming 
in  contact  with  a  broken  wire  heavily  charged 
with  electricity,  held  erroneous  as  withdrawing 
from  the  jury  the  comminy's  evidence  of  free- 
dom from  negligence. — Southwestern  Telegraph 
&  Telephone  Co.  v.  Bruce  (Ark.)  564. 

I  253.  A  requested  charge  which  singles  ont 
one  separate  issue,  and  asks  a  finding  thereon, 
while  the  cause  of  action  is  based  on  other  issues 
alleged  and  proved,  is  properly  refused. — Missou- 
ri, K.  &  T.  Ry.  Co.  of  Texas  t.  Pettit  (Tex.  Civ. 
App.)  894. 

a  253.  An  instruction  in  an  action  for  in- 
juries to  a  railway  employ^  held  properly  re- 
fused because  ignoring  issues. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Rogers  (Tex.  Oiv.  App.) 
914. 

I  253.  In  a  servant's  injury  action,  a  request- 
ed instruction  held  not  objectionable  as  ignoring 
certain  evidence.— Missouri,  K.  4  T.  Ry.  Co.  of 
Texas  v.  Rogers  (Tex.  Civ.  App.)  939. 

{  253.  An  instruction  is  properly  refused 
where  it  is  misleading  in  ignoring  a  material 
fact  involved.— Missouri,  K.  &  T.  Rv.  Co.  of 
Texas  v.  Williams  (Tex.  Civ.  App.)  1043. 

(E)  REQUESTS  OR  PRAYERS. 

I  255.  It  is  incumbent  on  a  defendant  de- 
siring to  have  the  discretion  of  the  jury  con- 
trolled as  to  the  measure  of  damages  to  ask  for 
an  instruction  to  that  effect.— Potter  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  593. 

f  256.  In  an  action  for  injuries  to  a  pedes- 
trian, struck  by  defendant's  street  car,  an  in- 
struction defining  ordinary  care  held  sufBcient, 
in  the  absence  of  a  request  for  further  instruc- 
tions.— Louisville  Ry.  Co.  v.  Knocke's  Adm'r 
(Ky.)  271. 

{  256.  In  an  action  for  death  by  the  widow 
and  minor  children  of  decedent,  an  instruction 
authorizing  recovery  of  such  sum  as  would 
compensate  for  the  "pecuniary"  loss  sustained 
by  decedent's  death  held  not  affirmatively  er- 
roneous.— Houston  ft  T.  C.  R.  Co.  v.  Davenport 
(Tex.)  790. 

{  256.  The  omission  from  an  instruction  of 
a  material  part  of  defendant's  pleadings  is  not 


error,  in  absence  of  a  request— International  & 
G.  N,  R.  Co.  T.  Garcia  (Tex.  Civ.  App.)  206. 

{  256.  A  party  complaining  of  an  instruction 
correct  as  far  as  it  goes,  but  not  as  full  as  mi^ht 
be  desired,  must  present  a  special  chaige  in- 
corporating bis  view  of  the  law  on  the  subject. 
—Gray  V.  Phillips  (Tex.  Civ.  App.)  870. 

I  256.  One  desiring  a  more  detailed  instmc* 
tion  than  that  given  must  request  it. — Franks 
V.  Harkness  (Tex.  Civ.  App.)  913. 

I  256.  Where  an  instruction  is  correct  as  a 
proposition  of  law  and  applicable  to  the  case, 
failure  to  assert  any  limitation  is  not  error  in 
the  absence  of  a  special  request  for  such  lim- 
itation.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
r.  Williams  (Tex.  Civ.  App.)  1043. 

S  260.  In  an  action  for  injuries  to  a  servant, 
a  requested  charge  on  plaintiff's  contributory 
negligence  held  covered  by  instructions  given. 
—Aluminum  Co.  of  North  America  v.  Ramsey 
(Ark.)  568. 

(  260.  It  is  not  error  to  refuse  instructions 
covered  in  substance  by  those  given. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  v.  Gamer  (Ark.)  763. 

I  260.  In  an  action  for  injuries  sustained  by 
falling  through  a  defective  seat  in  a  depot  whila 
waiting  to  see  passengers  off,  a  requested  in- 
struction as  to  contributory  negligence  held 
properly  refused,  in  view  of  other  instructions 
given.— St.  liouis,  I.  M.  tc  S.  Ry.  (Do.  v.  Grims- 
ley  (Ark.)  1064. 

i  260.  The  refusal  of  an  instrnctioii  substan- 
tially covered  by  instructions  given  is  not  er- 
ror.—Texas  &  P.  By.  Co.  V.  Crawford  (Tex. 
Civ.  App.)  193. 

I  260.  The  court,  having  instructed  fully  on 
a  defense,  properly  refused  an  instruction  char- 

fing  directly  on  particular  features  of  the  eri- 
ence  under  such  defense. — Missouri.  K.  &  T. 
Ry.  Co.  V.  Woods  (Tex.  Civ.  App.)  196. 

{  260.  Requested  instruction,  in  action  by 
administrators,  held  not  covered  by  general 
charge.— Booth  v.  Bursey  (Tex.  Civ.  App.)  198. 

I  260.  Where  the  defense  of  contributory 
negligence  was  fairly  presented  by  the  court's 
charge,  there  was  no  error  in  refusing  special 
charges  thereon. — Swift  &  Co.  v.  Martine  (Tex. 
Civ.  App.)  209. 

f  260.  It  is  not  error  to  refuse  a  charge  cot> 
ered  by  the  charge  given.— Texas  ft  N.  O.  R.  Co. 
V.  McCoy  (Tex.  Civ.  App.)  446. 

!  2(>0.  It  was  not  error  to  refuse  instme- 
tions  covered  by  one  given.— ^Jalveston,  H.  ft 
S.  A.  By.  Co.  V.  Powers  (Tex.  Civ.  App.)  459. 

f260.  It  is  not  error  to  refuse  a  re9uested 
charge  covered  by  the  charge  given. — Missouri, 
K.  &.  T.  By.  Co.  of  Texas  v.  Pettit  (Tex.  Civ. 
App.)  894. 

{  260.  In  an  action  by  an  employe  for  per- 
sonal injuries^  held  error  to  refuse  an  instruc- 
tion that  plaintiff  could  not  recover  if  the  ac- 
cident resulted  from  a  defect  in  the  machinery 
or  equipment  which  could  not  have  been  discov- 
ered by  defendant  in  the  exercise  of  ordinary 
care.— Lyon  v.  Bedgood  (Tex.  Civ.  App.)  897. 

i  260.  A  requested  instruction  which  is  cov 
Ted  by  other  instructions  given  is  properly  re- 
fused.- El  Paso  &  S.  W.  Ry.  (vO.  v.  Alexander 
(Tex.  Civ.  App.)  927. 

S  2(50.  An  instruction  covered  by  the  gen- 
eral charge  isproperly  refused. — Adams  v.  Gary 
Lumber  Co.  CTex.  Civ.  App.)  1017. 

(  260.  Requested  instructions  were  properly 
refused  where  they  were  contained  in  those  giv- 
en, 80  far  as  they  were  applicable  to  the  evi- 
dence.—Walker  V.  International  ft  G.  N.  Ry. 
Co.  (Tex.  Civ.  App.)  1020. 
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I  290.  It  is  proper  to  refuse  an  instruction, 
tUe  substance  of  which  is  covered  by  the  gen- 
eral instructions. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Williams  (Tex.  Civ.  App.)  1043. 

f  261.  It  ia  not  error  to  refuse  an  instruction 
erroneous  in  part— Lyon  v.  Bedgood  (Tex.  Civ. 
App.)  897. 

i  266.  Where  two  leqnesta  for  instructions 
cover  sulistantially  the  same  questions,  the  court 
is  not  required  to  give  both  of  them. — Lyon  t. 
Bedgood  (Tex.  Civ.  App.)  897. 

(F)  OBJECTIONS  AND  EXCEPTIONS. 

i  278.  The  use  of  an  objectionable  word  in 
an  instruction  shonid  be  ridsed  by  a  specific 
objection,  and  not  by  a  general  one  to  the  enr 
tire  instruction.— Sloan  t.  Little  Rock  Ry.  & 
Electric  Co.  (Ark.)  551. 

I  278.  A  general  objection  is  insufficient  to 
point  out  an  ambiguity  in  an  instruction. — 
Aluminum  Co,  of  North  America  t.  Ramsey 
(Ark.)  568. 

I  278.  In  an  action  against  a  carrier,  a  gen- 
eral objection  to  an  instruction  authorized  the 
jury  to  find  for  plaintiff  if  bis  injuries  were 
caused  by  the  negligence  of  defendant,  which 
made  no  mention  of  the  effect  of  contributory 
negligence,  held  insufficient.— Arkansaa  Midland 
R.  Co.  T.  Rambo  (Ark.)  784. 

(G)  CONSTRUCTION  AND  OPERATION. 

{  295.  The  nse,  in  an  instruction,  of  the  word 
"defendant,"  instead  of  "plaintiff,"  and  the  word 
"they"  in  referring  to  plaintiff,  held  harmless. — 
McColIum  V.  Buckners  Orphans'  Home  (Tex. 
Civ.  App.)  886. 

I  295.  A  chane  should  be  read  in  its  entire- 
ty.—Franks  T.  Harkness  (Tex.  Civ.  App.)  918. 

I  296.  In  an  action  against  a  street  railroad 
company  for  injuries  through  being  struck  by 
a  car,  error  in  certain  instructions  held  cured  by 
a  subsequent  instruction.— Louisville  Ry.  Co.  v. 
Knocke's  Adm'r  (Ey.)  271. 

I  296.  Error  in  an  instruction  for  plaintiff 
held  not  .obviated  by  a  conflicting  instruction 
for  defendant.— Butz  v.  March  Bros.  Const.  Co. 
(Mo.  App.)  635. 

i  296.  The  error  in  an  instmctlon  that  a 
grantee  in  a  deed  would  under  specified  cir- 
cumstances be  bound  by  knowledge  o^  the  nota- 
ry of  infirmities  in  the  deed  acquired  in  taking 
the  acknowledgment  held  not  cored  by  another 
instruction.— Stringfellow  T.  Braselton  (Tex. 
Civ.  App.)  204. 

■VUX.  OtISTODT,  OOiroiTOT,  AWD   DE- 
LIBEBAnONB   OF  JtJRT. 

i  307.  Where  the  opposite  party  agreed  in 
writing  that  expected  testimony  of  an  absent 
witness  was  true,  and  a  paper  containing  a 
statement  thereof  was  admitted  in  evidence,  the 
paper  also 'containing  a  statement  of  what  an- 
other person  would  testify  to,  the  other  person 
having  been  a  witness  at  the  trial,  the  court 
did  not  err  in  refusing  to  permit  the  jury  to 
take  the  paper  with  them  in  their  retirement. 
—Hall  V.  Cook  (Tex.  Civ.  App.)  449. 

i  307.  Where  an  original  petition  in  an  ac- 
tion was  not  used  as  evidence  in  the  trial,  it 
was  not  entitled  to  be  taken  by  the  jury  upon 
retirement.- Hall  v.  Cook  (Tex.  Civ.  App.)  449. 

X.  TRIAX.  BT   COURT. 

(A)  HEARING  AND  DETERMINATION  OF 
CAUSE. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  {  1071. 


XI.   WAnnBB   AHB    OOBBEOnOK    OP 
IKHEOULABXTXEB  AKD  EKROB8. 

I  418.  Where  the  prima  facie  case  is  not 
aided  by  subsequent  evidence,  a  demurrer  to 
the  evidence  may  be  considered  on  appeal,  where 
urged  as  error  in  moving  for  a  new  trial.— Mats 
▼.  Missouri  Pac.  Ry.  Co.  (Mo.)  584. 

TROVER  AND  CONVERSION. 

Z.  ACTS  OOnSTITUTINO  GOHVER- 

SlOn  AXD  XXABIUTT 

THEKEFOK. 

i  1.  Any  distinct  act  or  dominion  wrongfully 
exerted  over  another's  property  in  denial  of 
his  right,  or  inconsistent  with  it,  is  a  conver- 
sion.—Crawford  T.  Thomason  (Tex.  Civ.  App.) 
181. 

I  5.  Moving  a  house  and  contents,  under  a 
▼old  writ  of  sequestration,  hM  to  be  conver- 
sion.— Crawford  v.  Thomason  (Tex.  Civ.  App.) 
181  ' 

n.'  AOTIOXS. 

(A)  RIGHT  OP  ACTION  AND  DEFENSES. 

I  13.  When  a  wron^;  complained  of  amount* 
to  a  conversion,  the  injured  party  has  the  right 
to  so  treat  it  and  to  sue  for  the  value  of  the 
property  so  taken,  and  also  to  refuse  to  accept 
the  property  when  the  wrongdoer  offers  to  re- 
turn H. — Crawford  v.  Thomason  (Tex.  Civ. 
App.)  181. 

I  22.  One  accused  of  conversion  cannot  qnes- 
tion  plaintiff's  title  or  right  of  possession,  nor 
defeat  recovery  by  showing  that  the  taking  was 
in  good  faith,  or  under  a  mistake. — Crawford 
T.  Thomason  (Tex.  Civ.  App.)  181. 

I  22.  When  a  wron^  complained  of  amounts 
to  a  conversion,  the  injured  party  has  the  right 
to  so  treat  it  and  to  sue  for  the  value  of  the 
property  so  taken,  and  also  to  refuse  to  accept 
the  property  when  the  wrongdoer  offers  to  re- 
turn it. — Crawford  v.  Thomason  (Tex.  Civ. 
App.)  181. 

(O  EVIDENCE. 

{  37.  In  an  action  for  conversion,  evidence 
held  inadmissible.- Crawford  v.  Thomason  (Tex. 
Civ.  App.)  181. 

f  89.  In  an  action  for  conversion,  evidence  as 
to  damages  held  inadmi8sible.-<;rawford  v. 
Thomason  (Tex.  Civ.  App.)  181. 

{  40.  Evidence  in  an  action  for  conversion 
held  to  warrant  a  verdict  for  exemplary  dam- 
ages.— Crawford  v.  Thomason  (Tex.  Civ.  App.) 
181. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  §  310. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS, 

See  Garnishment. 

TRUSTS. 

Champertous  deed  from  trustee  to  cestui  qne 
trust,  see  Champerty  and  Maintainance,  i  7. 

Charitable  trusts,  see  Charities. 

Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

J.  OBEATION.   EXISTENCE,   AXD   VA. 
UDXTT. 

(A)  EXPRESS  TRUSTS. 

I  41.  On  an  issue  whether  land  purchased  by 
a  husband,  the  title  to  which  was  conveyed  to 
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hia  wife,  waa  a  gift  to  her,  or  a  tmst,  the  hus- 
band's ase  and  occupation  w  consistent  with  the 
presumption  of  a  ptt— Poole  v.  Oliver  (Ark.) 
747. 

f  41.  The  presumption  of  nft,  arising  from 
a  deed  to  the  wife  of  land  purchased  by  the  hus- 
band, may  be  rebutted  by  evidence  of  a  contem- 
poraneous agreement  that  the  wife  should  take 
the  land  as  trustee  for  the  husband.— Poole  T. 
Oliver  (AA.)  747. 

I  56.  In  a  suit  to  set  aside  certain  convey- 
ances, evidence  of  a  fiduciary  relationship  be- 
tween the  parties  is  admissible  under  a  gener- 
al allegation  of  fraud.— Bleyer  v.  Bleyer  (Mo.) 
709. 

I  S6.  Evidence  held  to  require  a  finding  that 
certain  deeds  in  controversy  were  procured  by 
fraudulent  representations  made  to  the  grantors 
as  to  the  character  of  the  instruments.— Bleyer 
V.  Bleyer  (Mo.)  709. 

(B)  RESULTING  TRUSTS. 
f  63%.    A  corporation  held  to  have  received 
a  check  in  trust,  and  not  as  part  of  its  gen- 
eral assets.— Elmer  v.  Campbell  (Mo.  App.)  622. 

{  86.  Where  a  husband  purchases  land  and 
has  the  deed  made  to  his  wife,  the  presumption 
is  that  he  intended  it  as  a  gift  to  her,  and  a 
trust  does  not  result  in  his  favor.— Poole  v.  Ol- 
iver (Ark.)  747. 

in.  APPonmuBNT,  qualifica- 
tion, AND  TENUKB  OF 

TBtJSTEE. 

i  169.  Where  the  only  issue  in  a  suit  by  the 
beneficiary  nnder  a  trust  estate  created  by  a 
will  was  the  appointment  of  a  new  trustee, 
the  power  of  the  court  over  the  subject-matter 
of  the  suit  was  exhausted  after  the  appoint- 
ment—State ex  rel.  McManos  v.  Muench  (Mo.) 
25. 

IV.  KANAOEMENT  AND  DI8P08AI. 
or  TBVST  PROPERTT. 

{  219.  Rev.  St.  1899.  S  3711  (Ann.  St.  1906, 
p.  2C^),  forbidding  compound  Interest  unless 
expressly  agreed  on,  held  not  to  apply  to  the 
accounting  of  a  derelict  trustee. — Pullis  t.  Som- 
erville  (Mo.)  736. 

V.  EXEOPTION  OF  TRUST  BT  TRUS- 
TEE OR  BT   COURT. 

i  287.  That  a  will  creating  a  trust  estate 
gave  the  trustee  power,  with  the  approval  of  a 
court,  to  sell  the  trust  property,  did  not  show 
that  testator  intended  that  the  trust  should  be 
administered  through  the  orders  of  the  court- 
State  ex  rel.  McManua  v.  Muench  (Mo.)  25. 

VH.  ESTABUSHMENT  AND  EN- 
FORCEMENT OF  TBUST. 

(O  ACTIONS. 

I  377.  A  defendant  who  though  a  mere  trus- 
tee for  codefendants  confessing  judgment,  con- 
troverted plaintiff's  right  to  recover,  held  liable 
for  costs.— Zeno  v.  Adoue  (Tex.  Civ.  App.)  1089. 


UNDERTAKINGS. 


'  See  Bonds. 


UNDUE  INFLUENCE. 

Procuring  making  of  deed,  see  Deeds,  {  72. 
Procuring  making  of  will,  see  Wills,  f{  155- 
166. 

UNITED  STATES. 

See  Territories ;    United  States  Marshals. 
Decisions  of  United  States  courts  aa  authority 

in  state  courts,  see  Courts,  i  97. 
Public  lands,  see  Public  lands,  i  61. 


UNITED  STATES  MARSHALS. 

I  82.  The  duty  of  a  United  States  marshal 
toward  property  in  his  possession  under  a  writ 
held  to  be  the  exercise  of  ordinary  care. — 
Sharp  r.  Layne  (Ky.)  292. 

}  34.  Evidence,  in  an  action  against  a  Unit- 
ed States  marshal  to  recover  for  damages  to  a 
steamboat  which  he  had  taken  possession  of 
under  a  writ  from  the  United  States  court, 
held  to  raise  a  question  for  the  jury  whether  the 
marshal,  or  the  person  placed  by  him  in  charge 
of  the  boat  had  used  reasonable  care. — Sharp 
V.  Layne  (Ky.)  292. 

§  34.  Instructions,  in  an  action  against  a 
United  States  marshal  for  damages,  held  to 
correctly  state  the  law  of  the  case.— Sharp  ▼. 
Layne  (Ky.)  282. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. . 

USAGES. 

See  Customs  and  Usages. 

VACATION. 

Of  highways,  see  Highways,  }  78. 
Of  execution,  see  ETxecation,  {  163. 
Of  judgment,  see  Judgment  {I  139-145,  336t 
386. 

VALUE. 

Opinion  evidence,  see  Evidence,  g  488. 
Of  property  stolen,  see  Larceny,  g  6. 

VARIANCE. 

Between  pleading  and  proof  in  civil  action,  see 
Pleading,  t  398. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  Indictment  and  Information,  f 
176. 

VEHICLES. 

License  taxes,  see  Licenses,  i  7. 

VENDOR  AND  PURCHASER. 

See  Sales. 

Specific  performance  of  contract,  see  Specific 
Performance. 

jSiaIe«  by  or  to  particular  classes  of  persons. 
Of  property  of  Infant  under  order  of  court,  see 

Infants,  g  39. 
Purchasers  at  tax  sale,  see  Taxation,  gg  734, 

825,  826. 
Sales  by  or  to  tenant  in  common,  see  Tenancy 

in  Common,  g  43. 

I.  REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

Recovery  of  damages  for  deficiency  in  lands  sold 
in  gross,  see  Frauds,  g  27. 

g  18.  An  instrument  held  an  offer  by  plaintiff 
to  sell  land,  which  he  could  withdraw  at  any 
time  before  acceptance.— Jones  v.  Lewis  (Ark.) 
561. 

g  18.  A  contract  for  the  conveyance  of  land 
to  a  certain  person  or  to  whom  he  might  direct 
hild  not  a  mere  option  to  be  accepted  by  the 
grantee,  nor  one  requiring  him  to  personally 
direct  to  whom  the  land  should  be  conveyed. — 
S.  W.  Slayden  &  Co.  v.  Palmo  (Tex.  Civ.  App.) 
1054. 

g  43.  A  vendor,  who  deliberately  chooses  to 
affirm  a  contract  and  resort  to  his  remedy  for 
fraud  as  more  satisfactory  at  the  time,  ktid 
not  entitled  to  the  equitable  remedy  of  rescis- 
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•ion  for  fraud  tKre«  months  thereafter,  when 
the  property  had  Increased  in  value  far  in  ex- 
ceaa  of  hla  damage*.— Minter  t.  Hawkina  (Tex. 
Civ.  App.)  172. 

{  44.  Evidence  M4  to  conclnsively  show 
that,  after  discovery  of  fraud,  a  vendor  dealt 
with  the  property  which  he  acquired  as  the 
consideration  as  his  own,  and  treated  the  con- 
tract as  a  continuing  one^nd  so  lost  his  rieht 
to  rescind.— Minter  v.  Hawlcins  (Tex.  Civ. 
App.)  172. 

I  46.  Whether  a  contract  for  the  conveyance 
of  land  was  signed  on  the  nnderstanding  that 
it  was  to  be  approved  by  the  grantee  held  prop- 
erly submitted  to  the  jury.— B.  W.  Slayden  ft 
Co.  v.  Palmo  (Tex.  Civ.  App.)  1054. 

m.  XODXnCATXOHOB   BEBCXBBIOir 
or  OOMISACT. 

(A)  BT  AGBBE»IENT  OF  PASTIES. 

i  85.  Rule  governing  rescission  of  contracts 
respecting  land,  stated.— HiU  v.  Hoeldtke  (Tex. 
Civ.  App!)  217. 

(C)  RESCISSION  BX  PURCHASER. 

i  123.  In  an  action  to  recover  the  property 
consideration  given  for  land  not  conveyed  free 
of  incimibrance  as  agreed,  evidence  that  the 
purchaser  was   unable   to   read   or  write   held 

Sroperly  admitted  as  explaining  why  he  had  not 
iscovered  the  liens  when  be  made  the  deal.— 
Hudson  v.  Slate  (Tex.  Civ.  App.)  469. 

XV.  PERFOBMAHCX  OF  OOHTRAOT. 

(A)  TITLE  AND  ESTATE  OF  VENDOR. 

S  140.  A  vendor's  failure  to  tender  an  ab- 
stract of  the  property  on  or  before  the  date 
when  the  transaction  was  to  be  closed  by  the 
terms  of  the  contract  held  to  justify  the  ven- 
dee's refusal  to  accept  one  tendered  thereafter. 
— T.  Carrabine  &  Co.  v.  Cox  (Mo.  App.)  616. 

{  140.  A  vendor's  offer  to  furnish  an  ab- 
stract of  the  property  showing  clear  title,  as 
agreed,  if  the  vendee  would  pay  certain  notes 
and  accept  a  $1,500  bond,  held  not  a  compli- 
ance with  the  contract.- T.  Carrabine  &  Ck).  v. 
Cox  (Mo.  App.)  616. 

§  140.  A  vendor  held  entitled  under  the  con- 
tract to  additional  time  after  the  date  for 
passing  title  to  perfect  the  title  without  giving 
a  bond  provided  for  therein,  or  to  close  the 
transaction  by  giving  the  bond,  with  a  reason- 
able time  thereafter  to  perfect  the  title.— T.  Car- 
rabine &  Co.  V.  Cox  (Mo.  App.)  616. 

V.  BIGHTS  AHD  UAJBIXJTIE8  OF 
PARTIES. 

(A)  AS  TO  BACH  OTHER. 

Adverse  possession  by  grantor,  see  Adverse  Pos- 
session, t  63. 

(O)  BONA  FIDE  PURCHASERS. 
{  224.    A  purchaser  for  value  under  a  qnit- 
daim  deed   held  within  the  protection   of  the 
registry  act.— Starr  v.  Bartz  (Mo.)  1125 ;    Same 
▼.  Kisner  (Mo.)  1129. 

I  224.  To  fall  within  the  exception  that  a 
quitclaim  deed  is  not  subject  to  equities  to  which 
the  registry  act  applies,  but  is  protected  there- 
by, value  must  have  been  given  therefor. — Starr 
V.   Bartz  (Mo.)    1125;    Same  v.   Eisner   (Mo.) 

I  224.  A  purchaser  nnder  a  quitclaim  deed 
held  not  a  bona  fide  purchaser,  and  be  takes 
subject  to  existing  equities,  except  where  pro- 
tected by  the  registry  act.— Starr  v.  Bartz  (Mo.) 
1125 ;    Same  v.  Kisner  (Mo.)  1129. 

i  228.  One  who  has  notice  of  facts  putting 
him  on  inquiry  held  not  a  purchaser  in  good 
faith.— W.  U  Moody  &  (3o.  v.  Martin  (Tex. 
Civ.  App.)  1015. 


purporting  to  convey  the  graii> 
an  heir  held  not  to  apprise  the 
the   Dionerty  might  have  been 


f  280.    A  deed  . 

tor's  interest  as  an 

purchaser  that  the  property  might  nave  been 
acqnired  by  the  grantor's  ancestor  when  mar- 
ried.—Qihner'g  Estate  V.  Veatch  (Tex.)  430. 

{  244.  Evidence,  in  an  action  to  qniet  title, 
held  to  show  that  plaintiff  was  not  a  bona  fide 

Purchaser.- East  Jellico  0>al  Ck>.  v.  Hays  (Ky.) 
07. 

I  244.  Evidence,  in  trespass  to  try  title,  heI4 
to  show  that  a  former  owner  of  the  property, 
through  whom  plaintiff  claims,  was  a  purchas- 
er for  a  valuable  and  adequate  consideration.— 
McCoUum  V.  Buckner's  Orphans'  Home  (Tex. 
Civ.  App.)  886. 

VX.  RZaSEDIES   OF   TEWDOB. 

(A)  LIEN  AND  RECOVERY  OP  LAND, 

Bringing  in  new  parties,  see  Parties,  t  SI. 

S  257.  A  deed  of  land  reserving  a  vendor's 
lien  to  secure  deferred  payments  held  to  vest 
only  in  the  purchaser  an  equity  in  the  land,  and 
the  superior  legal  title  remains  in  the  vendor. — 
De  Steaguer  v.  Pittman  (Tex.  Civ.  App.)  481. 

{  261.  Evidence  held  to  show  that  the  owner 
of  a  vendor's  lien  transferred  by  assimment 
all  his  interest  therein  to  others,  and  did  not 
merely  transfer  the  lien  to  them  for  collection. 
—Powell  V.  Powell  (Mo.)  1118. 

{  261.  E^7idence  held  to  show  that  persona 
purchasing  a  vendor's  lien  from  the  former  own- 
er after  it  had  been  assigned  to  another  were 
not  bona  fide  purchasers  without  notice  of  the 
prior  assignees  claims.— -Powell  v.  Powell  (Mo.) 
1113. 

{  265.  Evidence  held  to  show  a  defense  to 
personal  liability  on  vendor's  lien  notes  through 
assumption  of  the  debt. — Hill  v.  Hoeldtke  (Tex. 
Civ.  App.)  217. 

{  265.  In  an  action  to  enforce  personal  lia- 
bility on  purchase-money  notes  which  defend- 
ant agreed  to  pay,  held,  that  he  was  entitled  to 
specific  performance  of  an  agreement  to  rescind 
such  assumption.- Hill  v.  Hoeldtke  (Tex.  Civ. 
App.)  217. 

{  265.  Evidence  held  to  show  a  defense  to 
personal  liability  on  vendor's  lien  notes  through 
assumption  of  the  debt. — Hill  v.  Hoeldtke  (Tex. 
Civ.  App.)  217. 

{  268.  Where  a  vendor's  lienor  assigned  the 
lien  a  second  time,  and  the  last  assignees  en- 
forced it  against  the  land,  held,  that  the  rem- 
edy of  the  prior  assignees  and  true  owners  was 
not  against  the  land  in  a  suit  against  the 
lienees.— Powell  v.  Powell  (Mo.)  1113. 

i  274.  Fraud  of  .a  transferee  of  vendor's  lien 
notes  held  no  defense  to  suit  thereon. — Zan  v. 
Clark  (Tex.  Ov.  App.)  892. 

{  276.  One  held  a  mere  trustee  for  the  makef 
of  a  note  secured  by  a  vendor's  lien  and  not  en- 
titled to  urge  the  defenses  of  limitation  and  home- 
stead rights  in  a  suit  to  foreclose  the  lien.— Zeno 
V.  Adoue  (Tex.  Civ.  App.)  1039. 

(B)  ACrriONS  FOR  PURCHASE  MONET. 

Res  gestffi,  see  Evidence,  {  121. 

I  308.  In  an  action  for  the  price  of  laud,  the 
purchaser  held  estopped  to  set  up  a  failure  of 
consideration.- Bates  v.  Whitt  (Ky.)  273. 

{  810.  A  purchaser  cannot  offset  against  the 
price  the  cost  of  extinguishing  an  outstanding 
title  of  which  he  knew  at  the  time  of  the  pur- 
chase.- De  Steaguer  v.  Pittman  (Tex.  Civ.  App.) 
481. 

i  310.  One  held  estopped  from  asserting  any 
claim  against  the  title  of  a  purchaser  of  real 
estate,  so  that  the  purchaser's  payment  in  sat- 
isfaction of  the  claim  was  not  available  as  an 
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offset  against  the  price.— De  Steagder  t.  Pitt- 
man  (Tex.  Civ.  App.)  481. 

I  310.  The  defect  in  the  title  for  the  caring 
of  which  an  expenditure  by  the  purchaser  may 
be  made,  and  reimbursement  claimed  as  an 
offset  to  the  purchase  price,  held  such  as 
amounts  to  a  breach  of  covenant  of  warranty. — 
De  Steaguer  v.  Pittman  (Tex.  Civ.  App.)  481. 

I  315.  A  purchaser  who,  in  an  action  for  the 
price,  pleads  an  offset  based  on  a  payment  to 
cure  a  defect  in  the  title  held  required  to  prove 
an  outstanding  title  which  he  was  compelled  to 

furchaae   to   protect   himself. — De   Steaguer   y. 
ittman  (Tex.  Civ.  App.)  481. 

I  315.  A  purchaser  in  a  contract  of  sale  of 
leal  estate  held  prima  facie  liable  on  a  note  giv- 
en and  accepted  as  a  cash  payment  at  the  time 
of  the  execution  of  the  contract. — Beaudiamp  v. 
Conch  (Tex.  Civ.  App.)  924. 

i  816.  A  vendor  held  entitled  to  recover  a 
specified  sum  as  liquidated  damages  for  the  pur- 
chaser's failure  to  perform.— Beancbamp  v. 
Couch  (Tex.  Civ.  App.)  924. 

(O  ACTIONS  FOR  DAMAGES. 
i  330.  Where  plaintiff  contracted  to  convey  a 
farm  and  certain  personal  property  for  a  named 
sum,  the  value  oi  the  personal  property,  if  not 
delivered,  should  be  deducted  from  the  consid- 
eration.—S.  W.  Slayden  &  Co.  v.  Palmo  (Tex. 
Civ.  App.)  1054. 

f  331.  In  an  action  for  breach  of  a  contract 
to  convey  land,  a  verdict  for  plaintiff  for  thQ 
land  at  $5  per  acre,  but  not  stating  the  total  val- 
ue of  the  land  or  the  number  of  acres,  held  in- 
sufficient.—S.  W.  Slayden  &  Co.  v.  Palmo  (Tex. 
Civ.  App.)  1054. 

Vn.  BXaiEDIEB   OF  FUKCHA8ER. 

(A)  RECOVERY    OF    PURCHASE   MONEY 
PAID. 

I  334.  A  purchaser,  who  has  paid  money  or 
property  on  a  verbal  contract  for  the  purchase 
of  land,  cannot  sue  to  recover  the  same  if  ven- 
dor is  willing  to  execute  the  contract. — Lang  v. 
Murphy  (Mo.  App.)  665. 

(B)  ACTIONS  FOR  BREACH  OF  CON- 

TRAcrr. 

{  350.  In  an  action  to  compel  complete  per- 
formance of  a  contract  by  a  purchaser,  abstracts 
held  competent  evidence  to  determine  whether 
vendor  furnished  abstracts  showing  good  titles 
as  agreed.— Lang  v.  Murphy  (Mo.  App.)  665. 

VENUE. 

In  criminal  prosecutions,  see  Criminal  Law,  {} 

107,  126. 
In  action  on  insurance  policy,  see  Insurance,  { 

618. 

m.  CHANGE   OF    VENUE   OB  PXJLOE 
OF  TBIAX. 

I  36.  Under  Rev.  St.  1899,  |  818  (Ann.  St 
1906,  p.  789),  a  change  of  venue  may  be  award- 
ed in  proceedings  under  an  assignment  for  bene- 
fit of  creditors.— In  re  T.  S.  Heath  &  Sou  (Mo. 
App.)  125;    Heath  v.  Tucker,  Id. 

VERDICT. 

In  criminal  prosecutions,  see  Criminal  Law, 
${  875,  881. 

Operation  and  effect  as  curing  defects  in  plead- 
ing, see  Indictment  and  Information,  g  202; 
Pleading,   §8   4S3,   434. 

Presumption  to  sustain  on  appeal  and  error,  see 
Appeal  and  Error,  §  930. 

Review  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  H  999-1005. 

Setting  aside,  see  New  Trial,  g  76. 


VEXATION. 

Element  of  exemplary  damages  for  maliciously 
suinfE  out  distress  warrant,  see  Malicioua  Fioa- 
ecution,  g  68. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  gg  177-198. 

VILLAGES. 

See  Municipal  Corporations. 

VOTERS. 


See  Elections. 


WAGONS. 


License  taxes,  see  Licenses,  |  7. 

WAIVER. 

See  ESstoppel. 

Of  ohjeotiont  to  particular  aet»,  tn*trument$, 

or  proceedingt. 
See  Appearance;    Pleading,  gg  40&-428:   Trial, 

g  418. 
Defects  in  record  on  eM>eal  or  writ  of  error,  see 

Appeal  and  Error,  g  644. 
Defects  in  return  of  process,  see  Process,  |  166. 
Performance  of  contract,  see  Contracts,  {  305. 

Of  riffht*  or  remedie*. 
Challen^  to  Juror,  see  Jury,  g  110. 
ESxemption  of  homestead,  see  Homestead,  g  169. 
Of    process    by    appearance,    see    Appearance, 
g20. 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

To  servant,  see  Master  and  Servant,  |  153. 

WARRANTY. 

By  insured,  see  Insurance,  g  264. 

On  sale  of  goods,  see  Sales,  {g  288,  439-446. 

WATERS  AND  WATER  COURSES. 

See  Drains ;   Navigable  Waters. 
Water  courses  in  cities,  see  Municipal  Corpora- 
tions, gg  834^^5. 

n.  HATtTBAI.   WATEB   OOITBSES. 

(C)  POLLUTION. 

g  76.  Id  an  action  for  damages  for  injury  to 
land  by  the  discharge  of  sewage  in  a  creek  which 
ran  through  it,  the  measure  of  dwnages  would 
be  the  depreciation  in  the  market  value  of  the 
land  caused  by  the  injury. — Morris  T.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  687. 

g  76.  In  an  action  for  damages  for  injury  to 
land  by  the  discharge  of  sewage  in  a  creek 
which  ran  through  the  land,  evidence  held  to 
sustain  a  finding  that  the  land  iiossessed  a  val- 
ue for  building  purposes  greatly  in  excess  of 
its  value  for  agriculture,  which  value  the  sew- 
age destroyed,  to  plaintiifs  damage  of  not  less 
than  $100  per  acre.— Morris  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  087. 

V.  SUBFAOE  WATERS. 

g  118.  It  Is  negligence  for  a  railroad  com- 
pany, in  constructing  its  road,  to  fail  to  provide 
openings  sufficient  to  permit  the  free  flow  of 
water  from  adjoining  land. — Jonesboro,  L.  C.  & 
E.  Ry.  Co.  V.  Cable  (Ark.)  550. 
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S  119.  Daty  ol  a  railroad  company  respect- 
ing the  obstruction  of  water  courses  by  its  em- 
bankment, stated.— St.  Louis,  I.  M.  &  8.  Ry.  Co. 
V.  Wallier  (Ark.)  534. 

I  125.  In  action  for  damages  to  land  caused 
by  construction  by  railroad  company  of  drain 
box  insufficient  to  drain  the  land  as  it  had  pre- 
viously been  drained,  measure  of  damages,  stat- 
ed.—Texas  &  P.  Ry.  Co.  T.  Ford  (Tex.  Oir. 
App.)  201. 

I  125.  Time  at  which  damages  for  wrongfal 
obstruction  of  surface  waters  tnr  railroad  should 
be  computed,  stated. — Texas  &  P.  Ry.  Co.  t. 
Ford  (Tex.  Civ.  App.)  201. 

{  128.  In  an  action  against  a  railway  com- 
pany for  damage  caused  by  an  insufficient  open- 
ing in  its  embankment  for  the  passage  of  water, 
it  was  improper  to  allow  plaintiff  to  show  that 
after  the  damage  complained  of  the  opening  was 
enlarged.— St  Ix>ni8,  I.  M.  ft  S.  By.  Co.  t. 
Walker  (Ark.)  534. 

WAYS. 

Private  rights  of  way,  see  Easements. 
Public  ways,   see   Hitrhways;    Municipal  Cor- 
porations, II  658,  756-821. 

WEAPONS. 

I  11.  A  passenger  in  the  waiting  room  of  a 
depot  just  before  the  arrival  of  a  train  which  he 
intends  to  take  is  a  traveler  within  the  meaning 
of  the  law,  and  has  a  legal  right  to  carry  arms.- 
Texas  Midland  R.  Co.  ▼.  Oeraldon  (Tex.  Civ. 
App.)  1004. 

I  17.  Evidence  in  a  prosecution  for  carrying 
a  pistol  held  inadmissible.— McDonald  t.  State 
(Tex.  Cr.  App.)  131. 

WHEELS. 

Jury  wheels,  see  Jury,  |  58. 

WIDOWS. 

Dower,  see  Dower. 

Rights  under  statutes  of  descent  and  distribn- 
tion,  see  Descent  and  Distribution,.}  63. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators. 

Charitable  bequests  and  devises,  see  Charities. 

Construction  and  execution  of  powers,  see  Pow- 
ers, 9§  23.  43. 

Construction  and  execution  of  trusts,  see  Trusts. 

Specific  performance  of  contract  to  devise,  aee 
Specific  Performance,  I  86. 

H.  TESTAMENTART  GAPAOITT. 

I  31.    The  standard  of  mental   capacity  re- 

?uired  to  sustain  a  will  stated. — Winn  v.  Grier 
Mo.)  48. 

I  55.  Evidence  held  insufficient  to  show  tea- 
tamentary  incapacity. — Winn  v.  Grier  (Mo.)  48. 

IV.  BEQiriBITSB  AMD  VAXJDITT. 

(F)  MISTAKE,  UNDUE  INFLUENCE,  AND 
FRAUD. 

I  155.  What  constitutes  undue  influence  stif- 
ficient  to  invalidate  a  will  stated. — Winn  t. 
Grier  (Mo.)  48. 

S  165.  Testator's  declarations  bearing  on  the 
qnestion  as  to  whether  he  was  unduly  influenced 
held  admissible  where  there  is  independent  evi- 
dence of  undue  influence. — Stnbbs  y.  Marshall 
(Tex.  Civ.  App.)  1030. 

I  16&  Evidence  held  insufficient  to  show  nn- 
dne  influence  invalidatiag  a  will.— Winn  v. 
Grier  (Mo.)  48. 


(G)  REVOCATION  AND  REVIVAL. 

H  179,  184.  A  will  or  codicil  may  operate 
as  a  revocation  of  a  prior  will  by  reason  of  an 
express  revocation  or  of  an  inconsistent  disposi- 
tion of  the  previously  devised  property.— Dep- 
pen's  Trustee  v.  Deppen  (Ky.)  S52. 

▼.  PBOBATE,  EBTABUSHKEKT, 
AHB  AHniTUCEirr. 


(H)  EVIDENCE, 
f  witnesses,  see  Wit 

(D  HEARING  OR  TRIAL. 


Competency  of  witnesses,  see  Witnesses,  |{  163, 


I  S24.  On  an  issue  of  testamentary  capac- 
ity the  testimony  of  an  expert  witness  held  in- 
sufficient to  take  the  question  of  testator's  men- 
tal capacity  to  the  jury.— Winn  v.  Grier  (Mo.) 
48. 

(K)  REVIEW. 

I  886.  The  appellate  court  held  to  have  fhe 
right  to  examine  the  record  to  see  if  there  is 
any  substantial  testimony  to  authorize  the  sub- 
mission of  the  cause  to  the  jury.- Winn  T. 
Grier  (Mo.)  48. 

VI.  CORBTBVCTION. 

(A)  GENERAL  RULES. 

I  449.  A  testator  is  presumed  to  intend  to 
dispose  of  his  entire  estate,  and,  where  there  is 
a  general  description  showing  his  intention  to 
dispose  of  his  entire  estate,  words  of  quantity 
or  value  will  not  control.— Deppen's  Trustee  t. 
Deppen  (Ky.)  352. 

I  449.  A  will  and  codicil  held  to  dispose  of 
the  entire  estate  of  testatrix  to  a  son  and  daugh- 
ter equally.— Deppen's  Trustee  v.  Deppen  (Ky.) 
852. 

(  468.  The  construction  of  a  will  which  pro- 
duces equality  is  preferred  to  one  that  produces 
inequality,  and  it  will  not  be  presumed  that  tes- 
tator intended  to  prefer  one  of  his  children  to 
the  others,  unless  this  appears  from  a  fair  read- 
ing of  the  will.— Cornwall  v.  Hill  (Ky.)  811. 

I  453.  Where  the  language  of  a  will  is  sus- 
ceptible of  two  constructions,  the  court  will 
adopt^  that  construction  which  will  make  the 
devices  equal.- Deppen's  Trustee  T.  Deppen 
(Kj.)  332. 

i  470.  The  court,  in  construing  a  will,  must 
arrive  at  the  intention  of  the  testator  from  a 
consideration  of  the  whole  will,  and  the  inten- 
tion, when  ascertained,  must  be  carried  into 
effect.— Cook  v.  Hart  (Ky.)  357. 

I  472.  Where  there  are  two  inconsistent  de- 
vises In  the  same  will,  the  latter  prevails. — Dep- 
pen's Trustee  v.  Deppen  (Ky.)  352. 

I  473.  Where  there  are  two  inconsistent 
wills,  or  a  will  and  a  codicil,  of  different  dates, 
the  last  will  or  codicil  prevails,  though  the  pro- 
visions of  each  as  far  as  practicable  must  be 
given  effect. — Deppen's  Trustee  v.  Deppen  (Ky.) 
§52. 

f  475.  Where  two  instruments  bearing  dif- 
ferent dates  were  admitted  to  probate,  the  court 
in  ascertaining  the  intention  of  the  testator 
must  consider  both,  whether  they  are  treated 
as  wills  or  the  last  instrument  is  treated  as  a 
codicil.— Deppen's  Trustee  v.  Deppen  (Ky.)  332. 

i  481.  Under  St.  1909,  I  4839  (Russell's  St. 
I  3962),  where  it  appears  that  a  will  was  made 
m  contemplation  of  a  settlement  with  creditors, 
and  a  conveyance  for  carrying  out  that  plan 
was  made  in  about  a  month  after  its  execution, 
the  will  should  be  read  as  speaking  from  the 
date  of  the  conveyance,  rather  than  that  of  its 
execution.— Cornwall  v.  Hill  (Ky.)  311. 


For  cases  la  Dm.  Dig.  *  Amar.  Digs.  HOT  to  date  ft  Indexes  see  same  topic  &  section  (i)  NUMBBa 


Digitized  by  VjOOQIC 


1312 


117  BOUIHWESTSBN  BEPORTEB. 


(B)  DESIGNATION    OF   DEVISEES.    AND 

LEGATEES  AND  THEIR  RB8PE0- 

TIVE  SHARES. 

f  526.  A  will  conitrued  with  reference  to  the 
condition  of  testator's  property  and  the  contem- 
plated compromise  and  settlement  with  cred- 
itors, and  Held,  that  testator  intended  to  divide 
his  estate  eqaally  between  his  three  children, 
and  that  the  daughter  was  not  entitled  to  a  one- 
third  interest  in  a  certain  factory  before  a  di- 
vision of  the  estate.— Cornwall  v.  Hill  (Ky.)  311. 

i  681.  A  will  construed,  and  held  that  a 
trust  fund  must,  on  the  death  of  the  beneficiary 
for  life,  pass  to  desimated  t>eneficiarie8  per  stir- 
pes.—Co<A  V.  Hart  ^y.)  387. 

(D)  DESCRIPTION  OF  PROPERTY. 

i  660.  Where  the  equitable  title  to  property  in 
contToveny  passed  out  of  a  widow's  husband  in 
his  lifetime,  held  that  she  did  not  acquire  a  life 
estate  therein  under  a  certain  devise  in  his  will.— 
Hubbard  v.  Slavens  (KIo.)  IIM;  Waters  v. 
Hubbard  OIo.)  1112;  Hall  v.  Same,  Id.;  Devol 
T.  Same.  Id. 

(E)  NATURE  OF  ESTATES  AND  INTER- 
ESTS CREATED. 

{  690.  To  determine  the  character  of  an  es- 
tate devised,  reference  may  be  made  to  other 
devises  in  the  will.— Harkness  t.  Lisle  (Ky.) 
264;   Lisle  v.  Same,  Id. 

(  597.  A  devise  to  a  son  and  his  children 
7md  to  pass  a  fee-simple,  and  not  a  life,  es- 
tate.—Harkness  V.  Lisle  (Ky.)  264;  Lisle  T. 
Same,  Id. 

I  601.  A  devise  over  of  an  estate  devised 
in  fee  is  void.— Harkness  v.  Lisle  (Ky.)  264; 
Lisle  V.  Same,  Id. 

i  602.  Under  the  terms  of  a  will,  a  devisee 
held  not  to  take  in  fee.— St  Paul's  Sanitarium 
T.  Freeman  (Tex.)  425. 

(G)  CONDITIONS  AND  RESTRICTIONS. 

§  649.  A  testamentary  provision  held  void  as 
restraining  alienation  for  an  unreasonable  time. 
—Harkness  ▼.  Lisle  (Ky.)  264;  Lisle  T. 
Same,  Id. 

(H)  ESTATES  IN  TRUST  AND  POWERS. 
I  693.    A  will  construed,  and  a  conveyance 
thereunder  held  to  pass  the  whole  estate  in  de- 
vised property.— Columbia  Trust  Co.  t.  Chris- 
topher (Ky.)  943. 

(I)  ACTIONS  TO  CONSTRUE  WILLS. 

$  699.  A  beneficiary  in  a  will  held  not  es- 
topped from  insisting  on  a  judicial  construction 
of  the  will  notwithstanding  his  temporary  ac- 
quiescence in  the  construction  adopted  by  the 
executor.— Deppen's  Trustee  v.  Deppen  (Ky.) 
352. 

Vn.  RIGHTS  AHD  XJABIXITIBB  Or 
DEVISEES  AMD  LEGATEES. 

(A)  NATURE  OF  TITLE  AND  BIGHTS  IN 
GENERAL. 

I  734.  Interest,  as  used  in  connection  with 
the  payment  of  legacies,  defined. — Good  Samari- 
tan Hospital  V.  Mississippi  Valley  Trust  Co. 
(Mo.  App.)  637. 

i  734.  A  legacy  held  not  to  cany  interest, 
pending  a  contest  of  the  will,  after  one  year 
from  the  grant  of  letters  testamentary ;  the  ad- 
ministrator pendente  lite  appointed  nnder  Rev. 
St  1889,  i  13  (Ann.  St  1906,  p.  342),  hav- 
ing no  power  in  the  meantime  to  pay  it  over. — 
Good  Samaritan  Hospital  v.  Mississippi  Valley 
Trust  Co.  (Mo.  AppO  637. 

{  734.  No  demand  is  necessary  to  cause  in- 
terest to  mn  on  a  legacy  when  due  and  payable. 


—Good  Samaritan  Hospital  t.  Mlsslaaippi  Val- 
ley Trust  Co.  (Mo.  App.)  637. 

(D)  ELECTION. 

I  800.  Where  the  husband  of  a  testatrix  elects 
to  take  the  fee-eimple  title  to  the  homestead  un- 
der the  will,  he  cannot  thereafter  claim  a  home- 
stead in  the  property  devised. — Jarboe  v.  Hayden 
(Ky.)  861;  Burton's  Adm'r  v.  Same,  Id. 

WITHDRAWAL 

Of  depositions  for  oortection  of  inegnlaritr,  m» 
Depositions,  |  81. 

WITNESSES. 

See  Affidavits ;    Depositions ;    Evidence. 
Experts,  see  Evidence,  fg  471-{S68. 
Opinions,  see  Evidence,  §f  471-^68. 
Perjury,  see  Perjury. 

J.  ATTEKDAirOE,  PKODUOTIOH  OF 

DOCUMENTS,  AMD  OOM. 

PEN8ATIOM. 

Authority  of  insurance  commissioners  to  compel 
attendance  of  witnesses  in  investigation  of  the 
origin  of  fire,  see  Fires,  i|  2,  9. 

I  21.  Even  if  the  Insurance  Commissioner 
should  exceed  his  authority  under  the  fire  mar- 
shal law  (Acts  1907.  p.  1538,  c.  460)  in  in- 
vestigating matters  not  pertinent  to  the  origin 
of  the  fire  in  question,  that  would  be  no  ex- 
cuse for  a  witness  to  disobey  the  subpoena  is- 
sued by  the  commissioner.— Rhinehart  v.  State 
(Tenn.)  508. 

I  21.  The  motion  for  the  recovery  of  a  i>enal- 
ty  against  a  witness  for  failure  to  appear  in 
answer  to  a  subpoena  at  an  investigation  by 
the  Insurance  Commissioner  of  the  origin  of  a 
fire  pursuant  to  the  fire  marshal  law  (Acts 
lem,  p.  1538,  c.  460)  should  be  made  in  the 
name  of  the  state,  rather  than  that  of  the  Insur- 
ance Commissioner.- Rhinehart  v.  State  (Tenn.) 
60a 

{  21.  Under  Shannon's  Code,  gg  5608,  5609, 
5610,  5613,  the  circuit  court  of  the  county  in 
which  the  Insurance  Commissioner  has  bis  of- 
fice has  jurisdiction  of  proceedings  to  enforce 
against  a  witness  the  penalty  for  disobedience 
to  a  summons  issued  in  proceedings  to  investi- 
gate a  fire  under  Fire  Marshal  Law  (Acts  1907, 
p.  1540,  c.  460)  I  3.— Rhinehart  v.  State  (Tenn.) 

XI.  OOMPETEMCT. 

(A)  CAPACITY  AND  QUALIFICATIONS 
IN  GENERAL. 

I  37.  A  witness  who  had  not  seen  the  cattle 
of  the  seller  for  about  two  years  before  a  sale 
of  all  the  cattle  was  not  competent  to  estimate 
the  number  of  the  cattle.— Gibbeus  &  Round- 
tree  V.  Hart  (Tex.  Civ.  App.)  16a 

i  37.  In  an  action  for  wrongful  death,  wit- 
nesses held  authorized  to  testify  as  to  the  aver- 
age amount  received  by  decedent  from  his  farm 
work.— Gray  v.  Phillips  (Tex.  Civ.  App.)  870. 

{  62.  A  husband  held  a  competent  witness 
for  his  wife  in  a  suit  for  a  penalty  under  Rev. 
St.  1899,  S  3017  ^un.  St  1906,  p.  1728).— Pet- 
tis County  V.  De  Bold  (Mo.  App.)  88. 

(O  TESPTIMONY  OF  PARTIES  OR  PER- 
SONS INTERESTED,  FOR  OR  AGAINST 
REPRESENTATIVES,  SURVIVORS,  OR 
SUCCESSORS  IN  TITLE  OB  INTEREST 
OF  PERSONS  DECEASED  OB  INOOM« 
PETENT. 

{  144.  Payees  of  checks,  Indorsement  of 
which  was  foraed  by  decedent  held  not  incom- 
petent to  testify  in  a  suit  by  the  drawer  against 
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the  drawee  for  the  amoant  of  the  checks.— IJe- 
ber  ▼.  Foarth  Nat  Bank  (Mo.  App.)  672. 

I  163.  Under  dr.  Code  Prac.  i  606  (2).  evi- 
dence of  a  statement  by  a  decedent  held  inad- 
missible in  a  will  contest— Wall's  Bx'r  v.  Dim- 
mitt  (K7.)  299. 

(D)  CONFIDENTIAL  RELATIONS  AND 
PBIVILEGED  COMMUNICATIONS. 

i  192.  Under  Cir.  Code  Prac.  |  606,  hOi 
improper  in  a  will  contest  to  allow  a  former 
wife  to  testify  to  a  communication  to  her  by 
her  husband.- Wall's  Ex'r  ▼.  Dimmitt  (Ky.) 
299.  V 

m.  EZAMIHATIOH. 

(A)  TAKING  TESTIMONY  IN  GENERAL. 

t  240.  A  question  as  to  a  single  fact,  and  not 
suggesting  a  particnlar  answer,  is  not  objec- 
tionable as  leading.— St.  Louis  Southwestern  Ry. 
Co.  of  Texas  t.  Allen  (Tex.  Civ.  App.)  923. 

i  256.  In  a  prosecution  for  statutory  rape, 
it  was  not  error  to  permit  the  mother  of  pros- 
ecutrix to  refresh  her  memory  as  to  the  age  of 
the  prosecutrix  by  leaves  from  the  family  Bible. 
—Curtis  r.  State  (Ark.)  521. 

IV.  CBEDIBIUTT.  mPEACHMEIfT, 

OOHTRADICTIOir,  AKD   COB. 

BOBOBATIOH. 

(A)  IN  GENERAL. 
S  330.  In  a  suit  between  a  purchaser  and 
vendors  involving  the  terms  of  a  verbal  con- 
tract, held  that  there  was  no  error  in  cross- 
examining  vendors  as  to  whether,  in  depositions 
taken  before  trial,  they  had  omitted  to  mention 
a  note,  which  they  claimed  the  purchaser  was 
to  pay.— Hudson  v.  Slate  (Tex.  Civ.  App.)  469. 

i  331%.  Where  no  proper  predicate  was  laid 
for  impeaching  testimony,  it  was  properly  ex- 
cluded.—Swift  &  Co.  V.  Martine  (Tex.  Civ.  App.) 
209. 

{  332.  Recalling  a  witness  after  he  has  been 
on  the  stand  and  fully  examined  and  cross-ex- 
amined by  accused,  for  the  purpose  of  getting 
him  to  contradict  an  alleged  statement  made  by 
himself  so  as  to  impeach  him  bf  another  wit- 
ness, is  a  matter  peculiarly  within  the  trial 
court's  discretion.— Bills  v.  State  (Tex.  Cr. 
App.)  835. 

(B)  CHARACTER  AND  CONDUCT  OF 

WITNESS. 

i  345.  A  witness  for  accused  could  not  be 
Impeached  by  evidence  that  about  30  years  be- 
fore he  was  convicted  of  horse  theft,  and  was 
also  indicted  for  murder,  but  not  convicted. — 
Gardner  v.  State  (Tex.  Cr.  App.)  148. 

I  845.  Evidence  held  admissible  for  impeach- 
ment purposes  in  a  peijuiy  trial. — Hardin  v. 
State  (Tex.  Cr.  App.)  974. 

i  345.  A  witness  cannot  be  impeached  by 
showing  her  conviction  as  a  vagrant  and  prosti- 
tute and  that  her  general  reputation  for  chastity 
was  bad.— Ellis  v.  State  (Tex.  Cr.  App.)  978. 

{  850.  An  objection  to  a  question  on  cross-ex- 
aminatiott  as  to  whether  witness  had  not  been 
arrested  and  convicted  of  various  offenses  during 
the  past  two  years  held  properly  sustained.— Ellis 
V.  State  (Tex.  Cr.  App.)  978. 

t  361.  Certain  proof  of  conviction  permitted 
by  Civ.  Code  Pnc.  |  507,  held  an  impeachment 
of  the  general  reputation  of  a  witness  within 
section  599,  authorizing  evidence  of  the  general 
good  reputation  of  the  witness  for  truth  and 
veracity. — Shields  v.  Conway  (Ky.)  340. 

i  361.  A  witness  impeached  bj  proof  of  his 
conviction  of  a  felony  as  permitted  by  Civ. 
Code  Prac.  {  597,  may  not  explain  the  con- 


Tictfon  with  a  view  of  rebutting  the  impeach- 
ment—Shields V.  Conway  (Ky.)  840. 

f  861.  Proof  that  a  witness  is  related  to 
the  party  calling  him,  that  he  is  interested  in 
the  controversy,  that  he  has  made  contradic- 
tory statements,  held  not  an  impeachment  of  his 
general  reputation  within  Civ.  Code  Prac.  t  590. 
—Shields  v.  Onway  (Ky.)  340. 

(O  INTEREST  AND  BIAS  OF  WITNBS& 

i  363.  It  is  competent  in  a  criminal  case  to 
show  the  motive  and  animosity  of  an  adverse 
witness,  so  that  the  jury  may  know  what  cred- 
it to  give  his  statemeuta.— State  t.  Nienhana 
(Mo.)  73. 

(D)  INCONSISTENT  STATEMENTS  BY 
WITNESS. 

i  379.  Evidence  held  admissible  for  hnpeach- 
ment  puri>oses  in  a  perjury  trial. — Hardin  y. 
State  (Tex.  Cr.  App.)  974. 

I  392.  The  affidavit  of  a  physician  accompa- 
nying the  order  of  commitment  of  one  to  an  in- 
sane asylum  is  admissible  to  contradict  the  phy- 
sician testifying  as  a  witness. — Western  Union 
Telegraph  Co.  v.  Gillis  (Ark.)  749. 

WORDS  AND  PHRASES. 

"Abandonment"— Armstrong  T.  Neville  (Tex«OiT. 
App.)  1010. 

"Accessory  after  the  fact"— Levering  v.  Com- 
monwealth (Ky.)  253. 

"Accomplice." — Levering  v.  Commonwealth 
(Ky.)  253. 

"Actual  service."- Martin  v.  Gwynn  (Ark.)  754. 

"Any  claim  for  money." — Whitmire  v.  Powell 
(Tex.  Civ.  App.)  433. 

"Ascertainment."- Wicecarver  v.  Mercantile 
Town  Mut  Ins.  Co.  (Mo.  App.)  608. 

"Audita  querela." — Smith  v.  Young  (Mo.  App.) 

"Bona  fide  holder."— Hogg  v.  Thurman  (Ark.) 

1070. 
"Bona  fide  purchaser."— Turner  v.  City  of  Mld- 

dlesboro  (Ky.)  422. 
"Business."- Simmons  Burks   Clothing   (3o.  ▼. 

Linton  (Arii.)  775. 
"Carnal  abuse.'<-Curti«  v.  State  (Ark.)  621. 
"Carnal  knowledge."— Curtis  v.  State  (Ark.)  521. 
"Chief  officer."— Stanley  v.  Sedalia  Transit  Co. 

(Mo.  App.)  685. 
"Civil  suit.^'— In  re  T.  S.  Heath  &  Son  (Mo. 

App.)   125;    Heath  v.   Tucker,  Id. 
"Collateral    power."— Columbia    Trust    Co.    v. 

Christopher  (Ky.)  943. 
"Olore  officii."— Gold  v.   Campbell   (Tex.  Civ. 

App.)  463. 
"Communication."— Wall's    Ex'r    v.    Dimmitt 

(Ky.)  299. 
"Ompound  interest"— PnlUs  v.  Somerville  (Mo.) 

"Contingent    remainder."- Buxton    t.    Kioeger 

(Mo.)  1147. 
"Contract"— Simmons   Burks   Clothing  Co.  ▼. 

Linton  (Ark.)  776. 
"Conversion."— Crawford   v.    Thomason    (Tex. 

Civ.  App.)   181. 
"Deceit"— Remmers  v.  Remmei*  (Mo.)  1117. 
"Defect  in  the  premises."- El  Paso  &  S.  W.  By. 

Co.  V.  Alexander  (Tex.  Civ.  App.)  927. 
"Disfigure."— State  v.  Nieuhaus  (Mo.)  73. 
"Doing  businesa  in  the  state."— Atlantic  Coast 

Line  R.  Co.  v.  Richardson  (Tenn.)  496. 
"Domicile."— State   ex    rel.    Kelly   v.   Sbepperd 

(Mo.)  1169. 
"Dower."— Brown    ▼.    Tucker's    Estate    (Mo. 

App.)  96. 
"False  imprisonment"— Gold  t.  Campbell  (Tex. 

Civ.  App.)  463. 
"Fellow  servants." — Burkard  y.  A.  Leschen  ft 

Sons  Rope  Co.  (Mo.)  35. 
"First-class  roads."— Craighead  t.  State  CIwl. 

Cr.  App.)  128. 
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"Former    convictions."— Muckenfuaa    t.    State 

(Tex.  Cr.  App.)  853. 
"For  value  received."— Blck  v.  Yates  (Mo.  App.) 

660. 
"Good  faith."— Richmond  v.  Ashcraft  (Mo.  App.) 


••Heir«."-Cook  v.  Hart  (Ky.)  857. 

"Homestead."— Flowers  v.  United  States  Fi- 
delity &  Guaranty  Co.  (Ark.)  547 ;  White  v. 
Spencer  (Mo.)  20. 

"Humanitarian  doctrine."— Mata  v.  Missouri 
Pac  Ry.  Co.  (Mo.)  584. 

"Impeachment  of  reneral  reputation  of  wit- 
Bess."— Shields  V.  Conway  (Ky.)  340. 

"Independent  contractor."— Mesamer  v.  Bell  ft 
Coneshall  Co.  (Ky.)  346. 

"Insanity.**— Smith  v.  State  (Tez.  Cr.  App.)  9S6. 

"Interest."— Good  Samaritan  Hospital  v.  Mis- 
sissippi Valley  Trust  Co.  (Mo.  App.)  637. 

"Jurisdiction."— Robinson  v.  Levy  (Mo.)  577. 

*La8t  cliance  doctrine."— Mats  v.  Missouri  Pac. 
Ry.  Co.  (Mo.)  584. 

"Lecal."- Vaughn  v.  National  Council,  Junior 
<>rder  United  American  Mechanics  (Mo. 
App.)  115. 

"Lenl  dependent." — Vaughn  v.  National  Coun- 
cil, Junior  Order  United  American  Mechan- 
ics  (Mo.   App.)   116. 

"Local  agent."— Latham  Co.  t.  J.  M.  Radford 
Grocery  Co.  (Tex.  CSv.  App.)  909. 

"Local  freight."— State  v.  Missouri  Pac.  Ry.  Go. 
(Mo.)  1173. 

"Mechanical  pursuit"— Jackson  v.  State  (Tex. 
Cr.  App.)  8ia 

"Mixed  trains."- State  t.  Missouri  Pac.  Ry.  Co. 
(Mo.)  1173. 

"Multifariousness."- Breimeyer  t.  Star  Bot* 
tling  Co.  (Mo.  App.)  119. 

"Notice."— Richmond   t.   Asbcraft   (Mo.    App.) 

"Nuisa'nce."— Martin  ▼.  City  of  St  Joseph  (Mo. 


"o^f^L'^ 


James  v.  United  States  Fidelity  &  Guar- 
antee Co.  (Ky.)  406;  Same  v.  American 
Surety  Co.  of  New  York,  Id. 

"Ordinary  care."— Potter  v.  St  Louis  ft  S.  F. 
R.  0>.  (Mo.  App.)  .'S83. 

"Other  stock."— El  Dorado  &  B.  Ry.  (3o.  t. 
Knox  (Ark.)  779. 

"Passenger  train.?— State  t.  Missouri  Pac.  Ry. 
Co.  (Mo.)  1173. 

"Patent"— Ho»  v.  Thnrman  (Ait.)  1070. 

"Payment."— People's  Bank  v.  Stewart  (Mo. 
App.)  90. 

"Pecuniary  aid."— Missouri,  K.  &  T.  Ry.  C!o.  of 
Texas  v.  Williams  (Tex.  Civ.  App.)  1043. 

"Personal  representative." — Gutlerres  v.  El  Paso 
ft  N.  E.  R.  Co.  (Tex.)  426. 

"Place  of  residence."- State  ex  lel.  Kelly  v. 
Shepperd  (Mo.)  1169. 

"Power  appendant"— Columbia  Trust  Co.  t. 
Christopher  (KyO  943. 

"Power  in  jROSs."--Oolumbia  Trust  Co.  v.  Chris- 
topher ^y.)  948. 

"Premi8e8.'^-Gordon  v.  Park  (Mo.)  1163. 

"Presentation  of  claim  against  estate."- Whit- 
mire  T.  Powell  (Tex.  Cir.  App.)  433. 

"Principal."— Davis  v.  State  (Tex.  Cr.  App.) 
159;  Farris  v.  State  (Tex.  Cr.  App.)  798. 

"Principal  office."- Wicecarver  v.  Mercantile 
Town  Mut  Ins.  Co.  (Mo.  App.)  698. 

"Private  nuisance."— Martin  v.  City  of  St 
Joseph  (Mo.  App.)  94. 

"Proof."- Wicecarver  t.  Mercantile  Town  Mut 
Ins.  Co.  (Mo.  App.)  606. 


"Property."— Commonwealth  v.  Walsh's  Trus- 
tee (Ky.)  398.      . 

"Property  holders  owning  property."— Boles  v. 
Kelley  (Ark.)  1073. 

"Public  pUce."— Pugh  v.  State  (Tex.  C*.  App.) 


'Reasonably  safe-^Sonthem  Ezprera  Co.  r. 
Log 

ri73. " 


Fox  ft  Logan  (Ky.)  270. 
"Regular."— State  v.  Missouri  Pac.  Ry.  Co.  (Mo.) 

'Regular   passenger   train."- State   r.   Missouri 

Pac  Ry.  Co.TMo.)  1178. 
"Residence."- State  ex  rel.  Kelly  t.  Sheppetd 

(Mo.)  1169. 
"Rpxident"— Cummings    v.    Cummiugs     (Ky.) 

289. 
"Robl)ery."— Brown    t.    Commonwealth    (Ky.) 

281. 
"Running  at  large."— McKensie  v.  Newlon  (Ark.) 

"Salary."-W.    H.    White    ft    Son    t.   Ballard 

County  Bank  (Ky.)  294. 
"Sale."— Dawson  v.  State  (Tex.  Cr.  App.)  136. 
"Same  otFense."— Mnckenfuss  y.  State  (Tex.  Cr. 

App.)  853. 
"Satisfactory."— Kidder  Press  Co.  v.  J.  V.  Reed 

&  Co.  <Kv.)  960. 
"Servant"— Messmer  v.  Bell  ft  Coggeshall  Co. 

(Ky.)  346. 
"Speaking  demurrer."— Hubbard  v.  Slavena  (Me.) 

1104. 
"Starting  place."— Railroad  Commission  of  Tex- 
as V.  Chicago,  R.  I.  ft  G.  Ry.  Co.  (Tex.)  704. 
"Theft  from  the  person."— Johnson  v.  State  (Tex. 

Cr.  App.)  964. 
"Train."— State  v.  Missouri  Pac  Ry.  Co.  (Mo.) 

117a 
"Traveler."— Texas  Midland  R.  Co.  t.  Oeialdoo 

(Tex.  Civ.  App.)  1004. 
"Undue  influence."— Winn  v.  Grier  (Mo.)  48. 
"Usual  business  office."— Wicecarver  v.  Mercan- 
tile Town  Mut  Ins.  C!o.  (Mo.  App.)  696. 
"Vacation."— Himmelberger-Harrison     Xiumber 

Ck>.  V.  Keener  (Mo.)  42. 
"Vested  remainder.'— Bnxtoa  v.   Kroeger  (Mo.) 

1147. 
"Vice    principal."— Lantry-Sharpe    Contracting 

Co.   V.    McCracken   (Tex.   Civ.    App.)    453; 

Butkatd  V.   A.   Leschen  ft   Sons  Rope  Co. 

(Mo.)  85. 
"Virtute  oaoU."-Gold  t.  Ompbell  (Tex.  Civ. 

App.)  463. 
"Wounding."— State  v.  Nieuhana  (Mo.)  73. 

WRITS. 

See  Process. 

Particular  teril*. 

See  Audita  Querela;    Certiorari;    ESxecntion; 

Habeas    Corpus ;     Injunction ;     Mandamus ; 

Prohibition. 
Writ  of  error,  see  Api>eal  and  Error. 

WRONGFUL  SEIZURE 

See  Taxation,  ||  608,  611. 

WRONGS. 

See  Torts. 

YEAR. 

Agreementa   not   to  be  performed   wlfliin  one 

year,  see  Frauds,  Statute  of,  I  44. 
Estates  for  years,  see  Landlord  and  Tenant. 
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